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BLUNDON  et  al.  t.  CROSIER  et  al. 
(Ooart  of  Appeals  of  Maryland.    May  2,  1901.) 

HIOHWATS— COMMISSIONERS— DISCRETIONARY 
POWERS— INJUNCTION— MOTION  TO  DISSOLVE 
—APPBAti— QUESTIONS  PRB3ENTSD  —  HEAR- 
ING ON  BILL  AND  ANSWER. 

1.  Where  appeal  is  taken  from  an  order  made 
OB  a  motion  to  dissolve  a  preliminary  Injunction, 
the  only  qnestion  presented  ie  the  propriety  of 
dissolving  the  injunction,  and  the  matters  wnii.-h 
wonld  be  involved  in  a  final  hearing  are  not  sub- 
mitted. 

2.  Under  Acta  1900,  c.  S46,  creating  a  board 
of  connty  road  commissioners  for  Prince  George 
connty,  and  empowering  it  to  nse  certain  fnnds 
"in  the  construction  of  permanent  highways,  be- 
ginning at  the  line  of  the  District  of  Columbia, 
at  the  end  of  some  highway  therein,  and  build- 
ing out  into  the  connty  u^n  existing  public 
roads,"  the  board  is  anthorized  to  select  some 
particnlar  roads  for  improvement,  and  is  not 
reqnired  to  apply  the  fnnds  proportionately  to 
the  Improvement  of  all  the  roads  beginning  bt 
the  line  and  extending  into  Prince  George  coun- 
ty. 

8.  Where  a  suit  to  enjoin  a  board  of  road  com- 
missioners from  using  a  fund  to  improve  certain 
roads  to  the  exclusion  of  others,  on  the  ground 
that  its  discretion  was  improperly  exercised  to 
bene6t  the  property  of  two  of  its  members, 
is  heard  on  bill  and  answer  denying  the  allega- 
tions of  tiie  bill,  and  no  evidence  is  introduced 
by  plaintUf,  the  answer  is  evidence  for  the  de- 
fendants, and  tbe  preliminary  injunction  will 
be  dissolved. 

Appeal  from  circuit  court.  Prince  George 
county,  in  eqnity;  George  C.  Merrick,  Judge. 

"^o  be  offlctally  reported." 

BUI  by  Horace  Crosier  and  others  against 
Joaepb  A.  Blandon  and  others,  aa  tbe  board 
of  road  commisalonerB  for  Prince  George 
connty,  tor  an  injunction  restraining  de- 
fendants from  applying  all  of  a  fund  to  tbe 
improTement  of  certain  roads.  From  an  or- 
der directing  that  a  preliminary  injunction 
be  made  permanent,  defendants  appeal.  Re- 
versed. 

Argued  before  McSHERRT,  C.  J.,  and 
BRISCOE,  FOWLER.  BOYD,  PEARCB,  and 
8CHMUCKER.  JJ. 

F.  Snowden  HIU  and  Obarlea  Earl,  for  ap- 
pellaatB.    Wm.  A.  Meloy,  for  appellees. 

PEARCB,   X     The  general   assembly  of 
Maryland,  by  chapter  846  of  the  Acta  of 
4»A^1 


1900,  created  a  board  of  connty  road  com- 
missioners for  Prince  George  county,  and 
gave  to  It  tbe  general  supervision  and  con- 
trol of  all  public  roads  and  bridges.  The 
clerk  of  the  circuit  court  is  directed  to  pay 
to  said  road  commissioners  all  money  re- 
ceived by  him  for  liquor  licenses  In  said 
county,  to  be  used  by  them  "In  tbe  construe- 
tlon  of  permanent  highways,  beginning  at 
the  line  of  the  District  of  Columbia,  and  the 
end  of  some  highway  therein,  and  building 
out  Into  the  county  upon  existing  public 
roads."  At  tbe  time  of  the  Institution  of 
this  suit  there  was  a  sum  of  about  $ti,000 
available  for  the  above  purposes,  which  sum 
the  road  commissioners  appropriated  to  the 
permanent  Improvement  of  two  of  the  prin- 
cipal roads,  selected  by  them  oat  of  the 
whole  number  of  public  roads  beginning  at 
tbe  line  of  the  District  of  Columbia,  and 
at  the  end  of  some  highway  therein,  and 
running  thence  Into  the  connty;  and  this 
case  arose  upon  a  bill  filed  ag^alnst  said 
road  commissioners  by  the  appellees,  citi- 
zens and  taxpayers  of  Prince  George  connty, 
to  restrain  the  application  of  the  whole  of 
said  fund  to  said  two  roads,  or  of  any 
greats  part  of  said  sum  than  a  due  pro- 
portion thereof,  according  to  the  whole  num- 
ber of  all  such  roads.  The  defendants  an- 
swered the  bill,  alleging  that  there  are  15 
existing  public  roads  In  said  county,  be- 
ginning at  the  line  of  the  District  of  Co- 
lumbia, at  the  end  of  some  highway  there- 
in, and  averring  that  by  said  act  of  assem- 
bly they  were  vested  with  discretion  to  Be< 
lect  any  of  these  roads  for  permanent  Im- 
provement, and  that  they  had  exercised  such 
discretion  In  good  faith,  by  the  selection  of 
the  two  most  Important  and  most  traveled 
roads  In  the  county,  connecting  with  exist- 
ing highways  in  the  District  of  Columbia. 
Upon  the  filing  of  this  answer,  defendants 
moved  for  a  dissolution  of  tbe  preliminary 
Injunction  which  had  been  granted,  and  the 
circuit  court  ordered  "that  the  said  motion 
stand  for  hearing  on  the  24th  of  October, 
1900."  This  motion  having  been  argued,  the 
court  on  November  13, 1900,  decreed  that  the 
preliminary  Injunction  j»  mj^e^^^^^a^^ 
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and  that  the  defendants  be  finally  enjoined 
from  expending  any  more  of  the  license  fnnd 
upon  said  selected  roads  nntll  an  equal  sum 
should  have  been  expended  upon  each  of 
the  other  existing  public  roads  of  said  coun- 
ty, connecting  at  the  District  line  with 
some  highway  therein;  and  from  that  order 
this  appeal  is  taken. 

Where  a  cause  stands  for  bearing  on  mo> 
tlon  to  dissolve,  the  only  question  submit- 
ted Is  the  propriety  of  dissolving  the  In- 
junction. This  was  the  question  here  sub- 
mitted by  the  proceedings,  though  it  would 
appear  from  the  opinion  of  the  court  that 
the  arguments  made  treated  the  case  as  If 
submitted  for  final  decree,  upon  the  con- 
struction of  the  act  of  assembly.  But  the 
appeal  la  taken,  not  from  the  opinion,  but 
from  the  decree  of  the  court  "The  judg- 
ment or  decree  Is  the  flat  or  sentence  of  the 
law,  determining  the  matter  in  controversy." 
State  V.  Ramsburg,  48  Md.  333.  "The  de- 
cree, and  not  the  opinion,  is  the  Instrument 
through  which  the  court  acts."  Martin  v. 
Evans,  86  Md.  14,  36  Atl.  258,  36  L.  R.  A. 
218.  To  have  Justified  a  final  decree,  the  case 
should  have  been  set  down  for  final  hearing. 
Dorsey  ▼.  Bank,  17  Md.  413;  Paul  v.  Nixon, 
note  "r,"  to  Jones  v.  McGIlI,  1  Bland,  200.  lu 
Huston  T.  Ditto,  20  Md.  332,  a  biU  was  filed 
by  the  appellees  to  restrain  proceedings  at 
law.  The  cause  was  heard  on  motion  to- 
dissolve,  and  the  court  overruled  the  mo- 
tion, and  decreed  that  tbe  appellee  should 
proceed  to  collect  the  amount  claimed  to  be 
due.  On  appeal  to  this  court  it  was  said: 
"The  cause  having  been  heard  upon  motion 
to  dissolve,  and  not  upon  final  hearing,  it 
was  error  In  the  court  to  proceed  to  pass  a 
final  decree.  The  most  which  the  appellees 
could  have  asked,  under  such  circumstan- 
ces, if  they  had  succeeded  in  maintaining 
their  motion,  would  have  been  a  continu- 
ance of  the  injunction  until  final  bearing." 
It  is  therefore  plain  that  the  decree  In  this 
case  must  be  reversed,  but  as  the  court  be- 
low has,  in  the  opinion  delivered,  gone  into 
the  construction  of  the  law  as  upon  final 
hearing,  and  It  Is  a  matter  of  some  tm- 
portance  that  there  should  be  no  unneces- 
sary delny  in  the  Improvement  of  the  roads 
contemplated  by  tbe  act,  we  shall  express 
our  views  upon  the  questions  Involved, 
Treating  the  case,  then,  as  an  appeal  from 
final  decree  regularly  passed,  two  questions 
would  be  raised  by  the  bill  and  answer: 
First  whether  It  Is  within  the  power  and 
discretion  of  the  road  commissioners  to  se- 
lect for  permanent  Improvement,  by  the  ap- 
plication of  the  fund  In  question,  certain 
roads  from  the  whole  number  connecting 
with  existing  roads  at  the  District  line,  or 
whether  they  are  required  to  apportion  the 
fnnd  equally  to  the  permanent  Improve- 
ment of  an  snch  roads;  and,  second,  if  they 
have  such  discretion,  whether  it  has  been 
fairly  and  honestly  exercised  by  them. 

The  first  question  depends  upon  the  true 


construction  of  tbe  act  of  assembly  In  ques- 
tion, and  of  this  we  think  there  can  be  lit- 
tle doubt    "There  are  many  public  offlcos 
whose  duties  lie  wholly  outside  of  the  domain 
of  courts  of  Justice,  who  are  required,  for 
the  benefit  of  the  public  or  of  individuals,  to 
exercise    powers   nearly   akin   to   those  of 
Judges  of  courts."    Mechem,  Pub.  Off.  (  636; 
Blsh.  Noncont  I«w,  f§  785,  786.     "To  the 
quasi  Judicial  class  belong  all  the  duties  of 
highway  commissioners,  connected  with  the 
opening,  discontinuing,  and  g^eneral  manage- 
ment of  highways,  since  they  involve  the  ex- 
ercise of  Judgment  and  discretion."    Throop, 
Pub.  Oa.  {  736.    By  section  1  of  article  25 
of  the  Code  of  Public  General  Laws  of  Mary- 
land, the  county  commissioners  of  each  coun- 
ty are  given  "charge  of,  and  control  over, 
county  roads  and  bridges";    and  by  section 
2  of  the  same  article  they  are  authorized  to 
"make  such  rules  and  regulations  for  repair- 
ing,  cleaning,   mending  and   perfecting  the 
same,  and  providing  for  the  payment  of  the 
cost  of  the  same,  as  they  may  deem  neces- 
sary"; and  it  cannot  be  doubted  that  under 
these  provisions  the  county  commissioners 
have  discretion  to  determine  which  of  all  tbe 
public  roads  at  any  given  time  need  repair- 
ing,  cleaning,   mending,   or  perfecting,   and 
tiie  amount  so  to  be  expended  upon  each  or 
any  one  of  said  roads.    If,  therefore,  tbe  act 
of  1900  (chapter  !}46)  In  dedicating  this  par- 
ticular fund  to  the  construction  of  perma- 
nent highways,  in  the  language  of  that  act 
had  directed  the  county  commissioners  to 
make  the  application,  we  could  perceive  no 
reason  why  they  should  not  be  held  to  have 
the  same  discretion  in  the  application  and 
apportionment  of  that  fund  to  the  construc- 
tion of  permanent  highways,  as  of  any  other 
funds  at  their  disposal  for  the  construction 
or  Improvement  of  highways  generally.     The 
act  of  1900  in  express  terms  gives  to  the  road 
commissioners  of  Prince  George  county  "the 
general  supervision  and  control  of  all  public 
roads  and  bridges,  and  the  building  and  re- 
pairs of  tbe  same."    It  not  only  repealed  In 
general  terms  all  laws  inconsistent  with  that 
aot  but  it  expressly  repealed  sections  1  and 
2  of  article  25  of  the  Public  General  Laws 
above  mentioned,  and  also  sections  13,  19-24 
of  the  same  article,  so  far  as  they  might  af- 
fect Prince  George  county,  these  being  the 
only  sections  which  related  to  the  power  of 
county  commissioners  over  public  roads  and 
bridges.     The  obvious  purpose  of  that   act 
was  to  transfer  to  the  board  of  road  com- 
missioners of  Prince  George  county  created 
by  it  most.  If  not  all,  of  the  power  and  author- 
ity over  roads  and  bridges  in  that  county 
which,  under  tbe  sections  of  the  Public  Gen- 
eral Laws    thereby  repealed,  had  been  pre- 
viously vested  In  the  county  commissioners; 
and  the  same  discretion  possessed  by  them 
must  be  understood  to  have  passed,  with  the 
transfer  of  power  and  control,  to  the  road 
commissioners,  unless  there  Is  something  in 
the  act  effecting  the  transfer  to  restrict  tta 
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Iteration  and  effect    Sectftm  286  of  the  act 

of  19U0  requires  th«  county  commissioners 
anouall?  to  levy  npon  the  assessable  prop- 
erty a  tax  of  not  less  than  20  cents  on  the 
$100  for  the  repairs  and  construction  of  pub- 
lic roads  and  bridges,  to  be  paid  to  the  order 
of  the  road  commissioners;  and  It  gives  the 
county  commissioners  power  to  levy  such  ad- 
ditional sum  as  they  may  think  needful  for 
the  building  of  new  bridges,  the  opening  of 
new  roads,  and  the  repairs  and  construction 
of  highways  and  bridges,  to  be  paid  over  to 
the  road  commissioners,  to  be  disbursed  by 
them  under  the  terms  of  the  appropriation. 
It  thus  appears  that  as  to  the  peremptory  an- 
nual levy  of  20  cents  the  discretion  of  the 
road  commissioners  Is  absolute,  while  they 
•re  required  to  disburse  the  contingent  levy 
"under  the  terms  of  the  appropriation  by 
the  county  commissioners."  Section  286  then 
proceeds  to  direct  the  clerk  to  pay  over  to 
the  road  commlssloneiB  the  money  received 
ttom  liquor  licenses,  to  be  used  as  thereafter 
directed;  and  it  will  be  observed  that  this 
fond  Is  not  raised  by  levy,  and  is  in  no  way 
subject  to  any  action  by  the  county  commis- 
sioners. Section  289  directs  the  road  com- 
missioners to  apportion  three-fourths  of  the 
aminal  levy  for  roads  and  bridges  "among 
the  road  districts.  In  such  proportion  as  it 
may  think  right  regard  being  had  to  the  ex- 
tent and  condition  of  the  roads  of  each  dis- 
trict, and  the  size  of  the  fund  available"; 
the  remaining  one-fourth  being  directed  to 
be  used  for  the  legitimate  expenses  of  the 
road  commissioners,  and  for  the  benefit  of 
hicorporated  towns  in  the  county,  in  the 
manner  prescribed  in  the  act.  Here,  as  to 
the  three-fonrths  of  the  annual  levy,  there 
Is  absolute  discretion.  Section  288,  which 
baa  been  heretofore  quoted.  Is  mandatory  in 
two  respects,  and  in  two  only:  First,  that 
the  fnnd  referred  to  shall  be  used  only  for 
the  construction  of  permanent  highways,  and 
for  such  only  as  connect  at  the  District  line 
with  some  highway  therein;  and,  second, 
that  the  execution  of  the  work  shall  be  under 
the  direction  of  the  geological  survey  com- 
mission division  of  highways  of  the  state  of 
Maryland,  if  there  be  such  commission  in  ex- 
istence. As  to  all  else,  the  discretion  of  the 
road  commissioners  indicated  throughout  the 
act  is  unrestricted,  either  by  express  words 
or  by  implication.  The  language  of  the  act 
is  not,  "beginning  on  the  line  of  the  District 
of  Colnmbia  at  the  end  of  each  highway 
therein,"  but  "at  the  end  of  some  highway 
therein."  To  construe  this  act  as  If  it  read, 
"beginning  on  each  and  every  highway  lead- 
ing out  of  the  District  of  Ck>lumbla,  with  a 
view  to  continuing  such  construction  with 
equal  proportional  expenditure  upon  each 
and  every  of  said  highways,"  as  claimed  by 
the  appellees,  would  not  only  be  a  bald  re- 
construction of  the  act,  but  would  operate^ 
to  reduce  its  beneficial  results  to  the  min- 
imum. At  each  divergence  of  the  highways 
aft«  leaving  the  District  line,  mo  matter 


how  numerous  or  how  unimportant  these 
diverging  roads,  a  new  subdivision  of  the 
fond  would  be  required,  without  perceptible 
benefit  to  the  citizens  of  any  portion  of  the 
county.  Such  a  result  would  inevitably  fol- 
low such  a  construction  of  the  act,  and  we 
cannot  attribnte  such  purpose  to  the  law- 
making body,  in  any  view  of  the  language 
it  has  used;  nor  do  we  hesitate  to  hold  that 
the  road  commissioners  have  clear  dlscrtoon  ■ 
to  select  the  lilghways  for  permanent  lm> 
provement,  under  the  terms  of  this  act.  The 
character  of  their  office  and  the  nature  of 
their  duties  require  that  they  should  be  vest- 
ed with  the  discretion  given  them  in  the  gen- 
eral supervision  and  control  of  the  pahlic 
roads,  and  the  purposes  for  which  they  axe 
directed  to  use  this  special  fund  are  declared 
in  terms  which  are  Inconsistent  with  the 
purpose  to  take  away  or  restrict  this  dis- 
cretion in  the  selection  of  highways  em- 
braced In  the  class  designated  for  Improve- 
ment If  they  should  be  required  to  appor- 
tion this  fund  as  claimed  by  the  appellees, 
it  would  every  year  be  frittered  away,  with- 
out attaining  any  of  the  beneficial  results 
contemplated  by  the  act  When  such  discre- 
tion exists,  as  we  have  said  exists  here,  the 
rule  with  respect  to  granting  an  injunction 
is  that  the  court  will  not  Interfere  to  restrain, 
control,  or  review  the  exercise  of  power  by 
the  person  in  whom  the  law  has  vested  the 
discretion  or  Judgment  to  exercise  the  same, 
unless  the  exercise  of  the  power  is  tainted 
with  fraud,  or  it  is  necessary  to  do  so  in 
order  to  prevoit  abuse,  injustice,  or  violation 
of  tmst  Throop,  Pub.  Off.  (  810.  As  was 
said  by  this  court  In  Wiley  v.  Board,  51  Md. 
404:  "So  long  as  public  functionaries  con- 
fine themselves  within  the  limits  of  the  pow- 
er delegated,  the  court  will  not  Interfere  with 
the  exercise  of  their  discretionary  powers,  or 
undertake  to  determine  the  question  whether 
the  act  complained  of  be  wise  or  unwise, 
good  or  bad.  Where  the  legislature  has. 
confided  the  power  of  determining  as  to  the ' 
wisdom  and  expediency  of  an  act  authorized 
to  be  done  to  a  board  of  public  functionaries, 
with  them  the  decision  of  the  question  must 
rest"  And  that  Is  the  case  here.  "But  If 
there  be  an  attempt  to  apply  the  funds  to 
objects  not  embraced  within  the  power  grant- 
ed, or  to  objects  within  the  power,  but  in 
total  disregard  of  essential  conditions  pre- 
scribed by  the  statute  to  make  it  lawful  to 
appropriate  the  funds,  a  court  of  equity  will 
interfere  to  restrain  such  action."  Such, 
however,  is  not  the  case  here. 

The  remaining  question— whether  the  dls-     \ 
cretlon  conferred  has  been  honestly  and  fair-      i 
ly   exercised— may   be   briefly   disposed    of.  , 
The  bill  contains  no  charge  of  fraud.     Its      > 
gravamen  Is  that  the  board  assumed  a  dis- 
cretionary power  not  conferred,  and  there  is 
an  insinuation  that  the  discretion  claimed 
was  exercised  with  Improper  motives,  and 
for  the  benefit  of  the  two  members,  by  whose 
votes  alone.  It  is  charged,  the  selection  was 
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made,  tIs.  Blnndon  and  Pyles;  one  of  tlie 
roads  selected  bring  tbe  HyattsviUe  road, 
leading  through  certain  suburban  real  estate 
In  TThich  Blundon  is  Interested,  and  the  oth- 
er being  the  T.  B.  road,  leading  through  the 
section  nearest  to  the  real  estate  and  resi- 
dence of  Pylea.  The  Joint  and  several  an- 
swer of  all  three  members  of  the  board  ad- 
mits their  ownership  of  land  on  or  near  the 
roads  named,  but  denies  the  insinuation  of 
bad  faith  or  Interested  motives,  and  avers 
that  these  roads  were  selected  by  the  unani- 
mous vote  of  the  three  members,  with  the 
advice  and  consent  of  the  geological  survey 
commission,  "as  being  by  all  odds  the  two 
most  important  and  most  traveled  roads  In 
the  county";  that  their  selection  was  In  no 
wise  Influenced  by  the  fact  that  two  of  the 
board  chanced  to  be  real-estate  owners  on 
or  near  these  roads,  but  that  they  were  se- 
lected in  the  discharge  of  the  duty  imposed 
by  the  act,  to  exercise  their  best  Judgment 
and  discretion  In  tbe  public  Interest.  This 
answer  is  responsive  to  all  the  allegations  of 
the  bill,  and  in  such  case,  on  motion  to  dis- 
solve, the  answer  is  evidence  for  defendants; 
and,  the  equity  of  the  bill  being  denied  under 
oath  by  responsive  averments,  the  injunc- 
tion should  be  dissolved.  Dorsey  v.  Bank, 
17  Md.  408;  Johnson  Oo.  v.  Henderson,  83 
Md.  125,  34  Atl.  835.  As  was  said  in  Insur- 
ance Co.  V.  Scott,  45  Md.  461,  "Cases  may  oc- 
cur In  which  a  court  of  equity,  in  the  exer- 
cise of  Its  discretion,  and  to  promote  the 
ends  of  justice,  will  continue  tbe  Injunction, 
although  the  answer  may  deny  the  equities 
of  the  bill;"  but  we  say  here,  as  was  said 
there,  "We  find  nothing  to  warrant  the  ex- 
traordinary exercise  of  this  power  by  tbe 
court,"  and,  we  may  add,  nothing  to  im- 
peach In  the  slightest  degree  the  Integrity 
and  fairness  of  the  appellants  In  the  dis- 
charge of  their  duty.  It  follows  from  tbe 
views  we  have  expressed  that  the  decree  be- 
low must  be  reversed.  Decree  reversed,  with 
costs  to  appellants  above  and  below. 


BOBINSON  V.  MAYOR,  ETC.,  OP  CITY  OF 
BALTIMORE. 

(Court  of  Appeals  of  Maryland.    March  8, 

1001.) 

MUNICIPAL    CORPORATIONS  —  ORDINANCBS  — 

CITY    CHARTER    OF    BALTIMORE— POWER 

OF    REFEIAL— TAX    ASSESSORS. 

1.  Acts  1898,  e.  123,  S  8  (new  city  charter  of 
Baltimore),  declaring  that  all  ordinances  now 
in  force  and  not  Inconsistent  with  this  act  nre 
hereby  continued  ontil  changed  or  repealed," 
does  not  in  any  manner  limit  the  power  of  tlie 
mayor  and  conncil  to  repeal  any  existing  ordi- 
nance, whether  inconsistent  with  that  act  or 
not;  and  hence  the  mavor  and  conncil  had  pow- 
er to  pass  Ordinance  No.  25  of  Ordinances  of 
1895^-1900,  which  repealed  City  Code  1893.  art 
50,  I  2a,  giving  the  mnyor  power  to  appoint 
asseesors  of  taxes;  so  that  an  assessor  so  ap- 
pointed was  not  entitled  to  receive  compensa- 
tion after  Ordinances  of  1889-1000,  No.  25, 
took  effect. 

2.  Acta  1808,  0.  123,  I  25  (new  city  charter 


of  Baltimore)  providing  that  all  mnnidpal  offi- 
cers in  office  at  the  passage  of  tbe  act  shall  hold 
their  offices  under  existing  ordinances  as  if  that 
article  bad  not  been  passed,  nntil  tlieir  succes- 
sors were  appointed,  aid  not  prevent  the  repeal 
of  ordinances  relating  to  city  offices,  so  that  an 
official  holding  ander  a  then-existing  ordinance 
was  entitled  to  hold  after  the  ordinance  under 
which  he  claimed  had  been  repealed,  and  his 
office  abolished,  bat  only  continued  inch  officials 
In  office  subject  to  the  right  of  the  mayor  and 
counsel  to  abolish  their  offices;  and  hence  an 
assessor  appointed  by  the  mayor  under  City 
Code  1893,  art  50,  8  2a,  was  not  entitled  to  re- 
ceive compensation  after  this  section  was  re- 
?ealed  by  Ordinance  No.  26  of  Ordinances  of 
889-1900. 

Appeal  from  Baltimore  court  of  common 
pleas. 

Action  by  Howell  D.  Robinson  against  tbe 
mayor  and  city  council  of  Baltimore.  Prom 
Judgment  in  favor  of  defendant,  plaintiff  ap- 
peals.   Affirmed. 

Argued  before  McSHERBY,  C.  J.,  and 
FOWLER,  PAGE,  PEARCE,  and  SCHMUCK- 
ER,  JJ. 

John  V.  L.  Findlay  and  Tbos.  Mackenzie, 
for  appellant  Wm.  Plnkney  Whyte  and  Olln 
Bryan,  for  appellee. 

FOWLER,  J.  HoweU  D.  Robinson  was  an- 
polnted  by  the  mayor  of  Baltimore,  and  duly 
confirmed  by  the  city  council  of  that  city,  in 
February,  1898,  as  one  of  the  assesscn-s  of 
taxes,  under  an  ordinance  which  was  approv- 
ed March  28,  1893.  His  appointment  was 
for  two  years  dating  from  March  1, 1898.  By 
ordinance  passed  December  20,  1899,  the  or- 
dinance of  March  28,  1883,  under  which  Mr. 
Robinson  was  a  ppolnted,  was  repealed.  Tliere- 
after,  on  February  1st,  and  again  on  Marcb 
Ist,  tbe  city  refused  to  pay  to  Mr.  Robinson 
the  salary  provided  by  the  ordinance  under 
which  he  was  appointed.  Mr.  Robinson  has 
brought  this  action  of  assumpsit  against  the 
city  to  recover  his  salary  for  January  and 
February,  1800,  and  the  defendant  has  de- 
murred to  the  third  count  of  the  narr.  The 
court  below  sustained  this  demurrer,  and. 
Judgment  having  been  entered  for  the  de- 
fendant, the  plaintiff  has  appealed.  Tbe 
question  presented  by  tbe  demurrer  is  wheth- 
er the  ordinance  under  which  the  plaintiff 
was  appointed  and  confirmed  as  one  of  the 
assessors  of  property  for  taxes  was  repealed 
by  the  ordinance  of  December  29,  1808,  pass- 
ed for  that  purpose,  or  by  the  provisions  of 
tbe  new  city  charter  known  as  Acts  1898,  c. 
123. 

We  will  first  briefly  consider  the  effect  of 
the  charter  in  this  respect  By  the  third  sec- 
tion of  the  act  of  1808,  c.  123  (Baltimore  city 
charter),  it  is  provided  that  "all  ordinances 
of  tbe  mayor  and  city  council  of  Baltimore 
now  in  force  and  not  inconsistent  with  this 
act  shall  be  and  they  are  hereby  continued 
tmtll  changed  or  repealed,  respectively,  by 
the  general  assembly  of  Maryland  or  the 
mayor  and  city  council  of  Baltimore."  It  la, 
of  course,  conceded  that  tbe  ordinance  of  De- 
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cember  28,  1899  (codified  as  Bection  2a,  art 
50,  of  the  City  Code  of  1893),  was  In  force 
vben   the   new   charter    went   Into   effecL 
Hence,  if  it  is  not  inconsistent  with  the  new 
charter,  it  Is  continued  under  the  very  terms 
of  section  3.    But  the  provisions  of  the  for- 
mer ordinance  (section  2a,  art  60,  Code  1893) 
appear  to  be  clearly  Inconsistent  with  the 
proTlslons  of  the  new  charter  relating  to 
the  same  subject    By  the  former  the  mayor 
biennially  appointed  assessors  of  taxes  by 
and  with  the  advice  and  consent  of  a  conyen- 
tlon  of  both  branches  of  the  city  council, 
while  by  the  latter  no  power  Is  given  to  the 
mayor  to  appoint  assessors;   and  it  Is  pro- 
vided by  section  147  that  the  appeal  tax 
court  may  appoint  such  number  of  assessors 
as  they  may  deem  necessary.    But  it  Is  con- 
tended by  the  plaintiff  that  in  spite  of  the 
glarhig  Inconsistency  between  the  old  char- 
ter and  the  new  charter,  the  provisions  of 
the  former  in  this  regard  were  still  in  force 
and  full  operation  until  the  officers  under 
the  new  charter  were  duly  appointed  and 
qoalifled;  that  Is  to  say,  until  March  1,  1900, 
In  support  of  this  contention  the  plaintiff  re- 
lies on  the  third  and  fourth  sections  of  the 
act  of  1898  (chapter  123)  and  section  25  of 
the  new  charter.    Before,  however,  consider- 
ing these  provisions,  we  should  recur  to  the 
fact  that  the  ordinance  on  which  the  plain- 
tiff bases  his  claim  was  in  fact  repealed  by 
ordinance  of  December  29,  1899;  so  that  the 
ordinance  on  which  the  plaintiff  relies  is  not 
only  Inconsistent  with  the  new  charter  (sec- 
tion 147),  but  It  has  been  repealed.    If  it  be 
conceded,   therefore,  that  the  ordinance  in 
qnestlon  was  not  Inconsistent  with  the  new 
charter,  nevertheless  it  has  not  been  there- 
by continued,  because  it  has  been  repealed. 
The  contention  of  the  plaintiff,  however,  is, 
as  we  have  said,  that  the  mayor  and  city 
council  has  no  power  under  the  new  charter 
to  repeal  the  ordinance  of  March  28, 1893.    To 
sustain  this  position  he  relies  upon  sections 
3  and  4  of  the  act  of  1898  (chapter  123)  and 
section  25  of  new  charter.    Section  25  pro- 
vides that  "all  municipal  official  boards  and 
commissioners  in  office  under  the  mayor  and 
city  council  of  Baltimore,  upon  the  date  of 
the  passage  of  this  article,  unless  otherwise 
provided  in  this  article,  shall  hold  their  re- 
spective offices  under  existing  laws  and  or- 
dinances, the  same  as  If  this  article  had  not 
been  passed,  until  their  successprs  are  ap- 
pointed, as  provided  in  this  section,  in  Feb- 
ruary, 1900."    It  seems  to  us  too  clear  for 
controversy  that  the  meaning  of  this  section 
Is  that  municipal  officers  holding  under  or* 
dinances  in  existence  and  operation  when 
the  new  charter  was  passed  should  continue 
to  perform  the  duties  of  their  respective  of- 
fices until  the  appointment  and  qualification 
of  their  successors  nnder  the  new  charter, 
onless  In  the  meantime  such  ordinance  or  or- 
dinances should  be  repealed,  and  the  offices 
abolished.     By  the  very  section  3  relied  on 
by  the  plaintiff  even  the  existing  and  conslat- 


ent  wdlnances  were  to  continue  in  force  only 
until  repealed  by  the  mayor  and  city  counclL 
We  do  not  understand  the  plaintiff  to  con- 
tend that  outside  and  independent  of  the 
provisions  of  the  section  of  the  new  charter 
he  relies  on,  the  mayor  and  city  council  could 
not  have  repealed  the  ordinance  under  which 
he  held,  and  thus  abolish  his  office.  But  his 
contention  is  that  this  pow»  to  repeal  is  tak- 
en away  by  the  new  charter  in  the  Interim 
between  the  approval  of  the  act  adopting  the 
new  charter  and  the  1st  of  March,  when  the 
officers  under  the  new  charter  were  to  enter 
upon  their  duties.  But  we  find  nothing  in 
that  Instrument  to  Justify  this  view.  On 
the  contrary.  It  is  provided  by  section  2  that 
the  new  charter  was  not  to  be  construed  to 
make  Irrepealable  or  Irrevocable  any  right 
which,  before  Its  adoption,  was  repealable  or 
revocable.  And  certainly  it  cannot  be  main- 
tained that  before  the  adoption  of  the  new 
charter  the  ordinance  In  question  was  irre- 
pealable. 

Finally,  the  fourth  section  of  the  act  adopt- 
ing the  charter  is  relied  on,  to  the  effect  that 
nothing  contained  therein  shall  be  construed 
"to  Interfere  with  the  continuity  of  the  terms 
or  tenure  of  said  officers";  that  is,  of  such 
officers  who,  like  the  plaintiff,  are  alleged  to 
hold  under  existing .  ordinances.  It  had  al- 
ready been  provided  by  section  25  of  the 
charter  that  these  officers  should  hold  "as  if 
this  article"  (the  new  charter)  had  not  been 
passed;  that  is  to  say,  they  would  undoubt- 
edly hold  subject  to  the  right  of  the  mayor 
and  city  council  to  abolish  their  offices,  and 
they  so  held  before  and  after  the  new  char- 
ter was  adopted.  Section  4  therefore  was 
adopted,  not  to  deprive  the  mayor  and  city 
council  of  the  power  of  repealing  ordinances 
in  the  interim  mentioned,— that  is  to  say,  be- 
tween the  adoption  of  the  new  charter  and 
March  1,  1900,— but  to  make  It  clear  that  It 
was  not  the  legislative  Intention  to  interfere 
with  the  tenure  of  any  municipal  officers, 
leaving  It  in  the  power  of  the  mayor  and 
dty  council,  where  that  power  bad  always 
been  reposed,  to  abolish  the  office  held  by 
the  plaintiff.  If  It  thought  proper  to  do  so. 
It  follows,  therefore,  if  we  are  correct  In  the 
conclusion  that  the  mayor  and  city  council 
had  as  well  before  as  after  the  adoption  of 
the  new  charter  the  power  to  abolish  the  of- 
fice of  assessor  held  by  the  plaintiff,  the  de- 
murrer was  properly  sustained  by  the  court 
below,  and  its  Judgment  must  be  affirmed. 
Judgment  affirmed,  with  costs. 


JOHNSON  V.  HAflNB  et  al. 

(Oonrt  of  Chancery  of  New  Jersey.    April  24, 

1001.) 

EASEMENTS  —  INTERFERENCE  WITH  UOHT 
AND  AIR  —  CONSTRUCTION  OF  BVILDINO  — 
CHANQB  OF  LOCATION  OF  WINDOWS  —  IN- 
JUNCTION. 

1.  Where  a  building  having  an  easement  of 
light  and  air  pertaining  to  certain  windows  ia 


0 


49  ATLANTIC  BM>0RT£1B. 


(N-.J. 


ntteed.  kf  which  the  locatfco  of  the  windowB  is 
aabstanttally  changed,  the  easement  is  not  con- 
tinued as  to  anch  windows  in  their  new  posi- 
tion. 

2.  Where  windows  to  which  an  easement  of 
air  and  light  pertains  are  permanently  closed 
for  over  40  years,  and  no  effort  to  reopen  such 
windows  has  been  made,  equity  will  not  enjoin 
the  erection  of  a  building  on  an  adjoining  lot 
which  will  interfere  with  such  easement  If  it 
■till  exists. 

Injunction  by  Mary  Emma  Johnson 
against  Albert  J.  Habne  and  others  to  re- 
strain the  erection  of  a  certain  buUdlng  as 
Interfering  with  an  easement  of  light  and 
air.    BUI  dismissed. 

Llndley  M.  Garrison,  for  complainant  A. 
C.  Demuan  and  F.  B.  Bombam.  for  d^end- 
ants. 

EMEKY,  V.  C.  Complainant  is  the  owner 
of  a  lot,  62  Halsey  street,  Newark,  and  de- 
fendants are  the  owners  of  a  lot,  50  Halsey 
street,  adjoining  complainant's  lot  on  the 
north.  Upon  complainant's  lot  there  is  a 
dwelling  house  built  on  or  close  to  her  north 
line,  and  upon  defendants'  lot  there  was 
at  the  time  of  their  purchase  of  the  lot, 
in  1899,  a  brick  dwelling  house,  extending 
back  beyond  complainant's  dwelling,  and 
also  higher  than  complainant's  house.  There 
was  a  space  of  about  four  feet  between  the 
two  housies,  the  vacant  space  being  altogeth- 
er or  nearly  so  on  defendants'  lot  No.  50. 
There  are,  and  were,  at  the  time  of  defend- 
ants' purchase  of  lot  60,  three  windows  in 
the  north  side  of  complainant's  house,  open- 
ing, or  which  can  open,  towards  this  four- 
foot  space;  two  of  the  windows  being  In  the 
second  story,  and  one  in  the  third,  which  is 
an  attic  story,  the  window  being  In  the 
enable.  Defendants  purchased  lot  50  for  the 
purpose  of  erecting  thereon,  and  on  adjoin- 
ing lots,  covering  nearly  half  a  city  block,  a 
store  building,  and  they  have  torn  down  the 
brick  building  on  the  lot  60,  and  intend  to 
erect  on  the  southerly  boundary  line  of 
their  lot,  being  the  northerly  boundary  of 
complainant's  lot,  a  wail  extending  along  the 
whole  distance  covered  by  complainant's 
house,  and  to  at  least  the  full  height  of  com- 
plainant's house  and  of  the  store  building, 
which  is  about  90  feet  In  height  The  build- 
ing, If  so  erected,  will  deprive  complainant's 
dwelling  of  light  and  air  through  her  win- 
dows, and  the  question  in  the  case  Is  wheth- 
er complainant  has  the  right  to  protection 
against  such  deprivation. 

The  original  easement  for  light  and  air 
over  lot  60  to  the  dwelling  on  lot  52  arose 
from  the  facts  that  lots  50  and  62  were  orig- 
inally owned  as  a  single  lot  by  one  Samuel 
Sayre,  who  purchased  the  property  as  a 
single  lot  fronting  52  feet  on  Halsey  street 
on  June  3, 1831,  and  in  1832,  while  still  own- 
ing the  entire  lot  erected  on  lot  62  a  frame 
dwelling  house,  with  three  windows  on  the 
north  side  thereof,  towards  the  lot  now  called 
"No.  60."  This  house  (which  was  after- 
trarda  raised  np  one  story)  was  originally 


»i  one-story  honas  with  an  attic  and  Uie 
windows  in  the  house  (bdng  the  same  as  the 
windows  now  there)  were  originally  located, 
two  on  the  first  story  and  one  in  the  second 
story  or  attic.  One  of  the  windows  In  the 
first  story,  the  one  nearest  Halsey  street 
opened  Into  a  hall  running  along  the  north 
side  of  the  house,  and  the  other  window  of 
the  first  story  was  in  an  extension  of  the 
main  building,  and  opened  on  a  room  in  the 
extension  used  for  a  dining  room.  On  Oc- 
tober 22,  1832,  and  after  the  completion  of 
the  one-story  house,  Samuel  Sayre  conveyed 
lot  52,  with  the  house  therein  erected,  to 
Davis  Sayre,  and  by  subsequent  conveyances 
and  the  will  of  her  mother  title  to  this  house 
and  lot  became  vested  in  the  complainant 
who  resided  in  it  up  to  about  the  time  when 
defendants  began  the  erection  of  their  build- 
ing. Lot  No.  50,  on  the  north,  remained  the 
property  of  Samuel  Sayre  until  his  death, 
in  1851,  and  on  the  partition  of  his  estate  the 
lot  was  conveyed  to  William  R.  Sayre,  under 
whom  defendants  claim.  Complainant  went 
to  reside  in  the  house  originally  built  on  lot 
No.  62  In  the  year  1854.  and  at  that  time, 
according  to  her  evidence,  the  brick  house 
had  been  erected  on  lot  No.  60,  about  four 
feet  from  complainant's  house.  The  bridt 
house  was  probably  erected  between  1861 
and  1S54  by  William  R.  Sayre,  the  son  of 
Samuel  Sayre,  the  original  owner.  In  1856 
the  house  on  comi^inant's  lot  No.  62  was 
raised  up  one  story,  and  a  lower  story  bnllt 
on  the  foundation  walls.  There  were  no 
windows  in  the  new  first  story,  and  the  old 
house  was  raised  without  changing  the  lo- 
cation of  the  old  windows  in  the  frame  of 
the  house  itself.  The  entrance  to  the  new 
first  story  Is  by  a  door  opening  on  Halsey 
street  into  a  hall  which  runs  along  the 
north  Bide  of  the  house  to  the  extension,  and 
from  this  ball  stairs  lead  up  to  the  second 
hall,  which  was  the  original  first  story  hall, 
and  was  changed  by  replacing  the  front 
door  with  a  window  opening  on  Halsey 
street  The  window  opening  from  this  pres- 
ent second-story  hall  towards  lot  No.  60  has 
closed  board  shutters,  and  for  many  years 
(Just  how  many  does  not  appear)  these  shut- 
ters have  been  closed,  and  a  wardrobe,  or 
other  furniture,  has  been  placed  against  the 
window.  The  other  window  on  this  story, 
which  before  the  building  was  raised  fur- 
nished light  and  air  to  the  room  in  the  rear 
of  the  first  story,  used  as  a  dining  room,  has 
stationary  slat  blinds,  pertly  open,  and  fur- 
nishes light  and  air  to  a  room  used  as  a 
sitting  room,  which  room  has  also  windows 
on  the  south  side.  The  attic  room  had  no 
other  window  or  source  of  light  than  the 
present  window,  ^ther  before  or  after  the 
house  was  raised. 

In  reference  to  the  right  to  an  easement 
of  light  and  air  over  defendants'  lot  to  com- 
plainant's house.  It  was  admitted  by  counsel 
on  both  sides  that  under  the  decisions,  there 
could  be  no  contest  in  this  court  in  lefer- 
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ence  to  two  pr^posltiozia  The  first  Is  tMt 
on  tlie  separation  of  the  title  of  tbe  two 
lots  60  and  52,  by  the  couveyance  of  lot  No. 
S2  with  the  building  thereon  erected,  an  ease- 
ment for  light  and  air  over  lot  Mo.  50  -was 
created  or  arose  by  Implication  In  favor  of 
tbe  building  then  erected  on  the  grantee's 
lot  No.  62.  Uobeson  v.  Plttenger,  2  N.  J.  Eq. 
57  (Pennington,  Cb.;  183S);  Sutyben  t.  Thur- 
kelson,  38  N.  J.  Eq.  818,  322  (Kunyon,  Cb.; 
18S1);  Oreer  t.  Van  Meter,  54  N.  J.  Bq.  270, 
272, 33  Aa  794  (Beed,  Y.  C;  1896).  Tbe  sec- 
ond Is  that  complainant  did  not  and  could 
not  acquire  an  easement  for  light  and  air 
over  defendants'  lot.  In  the  changed  location 
of  tbe  windows,  merely  by  adverse  use  or 
enjoyment  since  1855.  Hayden  v.  Dutcher, 
31  N.  J.  Bq.  217  (Van  Fleet,  V.  C;  1879). 
The  questions  argued  In  the  case  were, 
therefore,  first  whether  tbe  original  ease- 
ment acquired  by  the  convej-ance  of  lot  No. 
52,  on  the  separation  of  the  title,  extended 
to  the  same  windows  in  their  location  as 
changed  by  tbe  raising  of  tbe  bouse;  and, 
second,  if  It  did  not  extend  to  the  windows 
In  their  changed  location,  then  whether  the 
easement  for  the  windows  in  their  original 
location  In  the  north  wall  ot  the  house  still 
existed,  and  could  be  now  re-established  and 
reasserted,  or  whether  tbe  original  easement 
has  been  abandoned. 

In  City  Nat.  Bank  r.  Van  Meter  (N.  J. 
Ch.;  1889)  46  Aa  280,  the  facts  were  that 
the  owner  of  a  buUdlng  which  bad  an  ease- 
ment of  light  and  air  to  a  window  therein  re- 
moved ae  building  for  ae  purpose  of  erect- 
ing a  new  one,  the  plans  for  ae  erection  of 
tbe  new  building  showing  a  new  window  in 
tnbstantlally  ae  same  location  as  the  win- 
dow of  ae  old  buUdlng.  Vice  Chancellor 
Beed  considered  the  question  involved  to  be 
the  single  question  wbeaer  ae  easement 
was  abandoned  by  the  destruction  of  ae  old 
balldlng.  He  held,  as  tbe  result  of  an  ex- 
amination of  aat  question,  that  ae  aband- 
onment of  an  easement  of  this  character  was 
a  question  of  intention,  and  was  a  question 
of  fact,  and  that  ais  Intention  of  abandon- 
ment could  not  be  found  to  exist  where  ae 
old  building  was  torn  down,  and  ae  inten- 
tion was  to  erect  at  once  In  its  place  a  new 
balldlng.  In  which  a  window  should  occupy 
substantially  tbe  same  place  as  that  occupied 
by  ae  window  In  ae  old  building.  Tbe  case 
necessarily  involved  an  examination  Into  tbe 
nature  of  ae  right  of  an  easement  of  light, 
so  far  as  related  to  its  being  attached  to  a 
particular  locality  in  a  building  erected  on 
tbe  dominant  tenement,  and  tbe  case  on 
which  tbe  vice  chancellor  relied  as  stating 
ae  rule  upon  this  point  of  changing  locality 
held  that  no  alteration  In  ae  plan  of  ae  win- 
dows by  ae  owner  of  ae  dominant  tene- 
ment, eiaer  by  advancing  or  setting  back  the 
bntldlngs,  would  destroy  ae  right  to  light, 
w>  long  as  he  could  show  aat  be  is  using 
through  ae  new  aperture  In  ae  wall  of 
the  new  bonding  ae  same,  or  a  substantial 


part  of  ae  same,  light  which  passed  tbrou^ 
the  old  aperture  into  ae  old  building,  and 
that  ae  right  to'  ae  light  might  be  claimed 
in  respect  to  any  building  which  is  enjoying 
ae  whole  or  a  substantial  part  of  ae  light 
which  passed  into  ae  dominant  tenement 
tbvougk  ae  old  aperture.  Scott  v.  Pape,  81 
Cb.  Dir.  654  (C.  A.;  1886),  reviewing  aU  ae 
poevieus  cases.  In  reference  to  tbe  subject 
of  tbe  locality  of  ae  old  and  new  windows. 
Vice  Chancellor  Reed  also  says  (City  Nat. 
Bank  v.  Van  Meter,  46  Aa  28^:  "If  ae 
building  be  torn  down,  and  ae  locality  of 
ae  old  windows,  from  delay  In  buUdlng,  or 
from  a  failure  to  preserve  evidence  of  aeir 
situation,  cannot  be  proved,  ae  right  would 
be  considered  as  lost  by  abandonment."  Tbe 
opdnlon  of  ae  vice  chancellor  was  adopted 
by  ae  court  of  errors  and  appeals  In  affirm- 
ing his  decree  granting  an  injunction.  47 
Atl.  1131  (Nov.,  1900).  Tbe  decision  in  this 
case,  as  I  read  it,  rested  on  the  aeory  that 
ae  right  to  the  use  of  the  new  window  ex- 
isted because  It  occupied  substantially  the 
same  location  as  ae  old  window,  and  finally 
settled  ae  rule  in  ais  state  that  the  ownw 
of  tbe  dominant  tenement  was  entitled  to  an 
easement  of  light  and  air  through  ae  new 
apertures  in  the  new  building,  it  by  the  new 
structure  he  was  enjoying  ae  same  substan- 
tial right  in  the  same  location  as  In  ae  old 
building.  If  this  was  ae'  ratio  decidendi  of 
tbe  decision,  it  controls  ais  case,  so  far 
as  complainant's  rights  depend  upon  ae 
easement  arising  out  of  the  original  convey- 
ance of  ae  lot,  and  the  owner  of  ae  domi- 
nant tenement,  claiming  merely  under  ae 
original  grant,  can  have  no  right  to  an  ease- 
ment of  light  In  ae  new  windows,  ae  loca- 
tions of  all  of  aem  being  substantially 
changed  from  tbe  location  of  ae  old  win- 
dows. And  ais  conclusion  as  to  ae  effect 
of  changing  ae  location  of  ae  windows 
must  also  be  reached,  if  ae  question  can 
be  considered  as  still  open.  Any  substantial 
change  In  tbe  location  of  a  window  must,  as- 
it  seems  to  me,  be  necessarily  a  substantial 
change  in  tbe  burden  on  the  servient  tene- 
ment, and  ais  Is  ae  doctrine  of  ae  cases 
cited  by  Vice  Chancellor  Reed,  and  of  other 
cases  cited  by  defendants'  counsel.  Fowlera 
V.  Walker,  49  Law  J.  Ch.  598  (Bacon,  V.  C; 
1880),  affirmed  on  appeal  51  Law  J.  C!b.  443 
(1882);  Turner  v.  Spooner,  1  Drew.  &  S.  467 
(Kindersly,  V.  C;  1801).  The  right  to  re- 
strict an  owner  of  adjoining  land  from  build- 
ing on  bis  own  land,  whether  gained  by  use 
or  grant,  must  be  confined  to  ae  subject- 
matter  of  the  use  or  grant  and  ae  restric- 
tion on  tbe  owner  of  the  servient  tenement 
must  be  substantially  tbe  same.  Tbe  rea- 
son, as  stated  by  Patterson,  J.,  In  an  opin- 
ion In  Blanchard  v.  Bridges  (1835)  4  AdoL 
&  E.  176,  191,  a  leading  case,  is  aat  ae  act 
of  the  owner  of  ae  adjoining  land,  from 
which  the  right  of  unobstructed  access  of 
light  and  air  over  the  land  flows,  must  have 
reference  to  ae  sate  ot  aings  at  ae  time 
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when  It  Is  snpposed  to  have  taken  place;  and, 
as  the  act  of  the  one  Is  hiferred  from  the  en- 
joyment of  the  other  owner,  It  mnst  be  meas- 
ured by  that  enjoyment;  and  the  consent, 
therefore,  cannot  fairly  be  extended  beyond 
the  access  of  light  and  air  through  the  same 
aperture  (or  one  of  the  same  dimensions  and 
In  the  same  position)  which  existed  at  the 
time  when  such  consent  was  supposed  to  be 
given.  Both  convenience  and  Justice  require 
this  limitation;  for  If  a  new  window,  vary- 
ing In  size,  elevation,  or  position,  may  be 
substituted  for  the  old  one,  without  the 
consent  of  the  owner  of  the  adjoining  land. 
It  would  be  necessary  to  submit  to  juries 
questions  of  degree,  often  of  a  very  uncer- 
tain nature,  and  upon  very  unsatisfactory 
evidence.  Hatchinson  v.  Copestake,  9  C.  B. 
(N.  S.)  863  (Exch.  Chamber;  1861),  approves 
this  rule,  and  the  court  refused  to  assent  to 
the  argument  that  It  was  a  question  of  a 
greater  amount  of  Inconvenience  to  the  servi- 
ent tenement,  resulting  from  a  change  In  lo- 
cation. The  cases  referred  to  by  complain- 
ant's counsel  do  not,  when  read  In  connection 
with  the  facts  involved,  establish  any  differ- 
ent rule. 

Complainant's  bill  alleges  that  the  win- 
dows of  her  house,  as  at  present  located,  are 
the  windows  of  the  house  as  originally  built, 
and  the  bill  was  framed  on  this  theory.  The 
complainant's  own  evidence  having  disclosed, 
however,  that  this  was  a  misapprehension, 
and  that  Mr.  Dreer,  the  complainant's  wit- 
ness, had  the  house  raised  In  1855,  complain- 
ant now  claims  that.  If  the  windows  In  their 
changed  condition  have  no  right  of  access 
for  light  and  air,  she  has  the  right  to  restore 
or  re-establish  the  windows  In  the  original 
location,  and  to  have  this  right  established 
in  the  present  bill.  If  this  question  were 
properly  at  Issue  on  the  pleadings  and  with- 
in the  jurisdiction  of  the  court,  I  should  be 
inclined,  on  the  evidence  before  me,  to  hold 
that  the  easement  for  the  old  windows  bad 
been  abandoned.  As  to  the  light  of  the  first- 
story  windows,  a  solid  wall  has  been  built, 
and  all  effort  to  obtain  light  for  that  story, 
from  windows  opening  on  the  adjoining  lot, 
has  been  abandoned  for  over  40  years,  and 
purchases  of  the  adjoining  property  have 
been  made  without  notice  of  any  claim  to 
such  an  easement  The  same  observation 
may  be  made  about  the  closing,  on  the  new 
second  story,  of  the  location  of  the  old  attic 
window;  and  it  may  also  be  noted  that  this 
window,  if  replaced,  would  probably  open 
on  the  stairs  leading  from  the  second  to  the 
third  story,  and  be  of  no  use  or  benefit  in 
the  enjoyment  of  the  hall,  which  already  re- 
ceives so  much  light  that  the  new  second- 
atory  window  has  been  unopened  for  years. 
But  this  whole  question  as  to  the  complain- 
ant's right  to  restore  the  ancient  windows,  or 
her  right  to  prevent  obstruction,  if  restored, 
is  one  of  legal  right.  There  Is  not.  In  refer- 
ence to  this  right,  a  question  calling  for  equi- 
tabla  Interference  ia  advance  of  a  deter- 


mination of  the  legal  right  in  the  conrtB  of 
law,  as  there  is  in  reference  to  the  right 
now  claimed  to  the  existing  windows,  which 
were  used  and  necessary  for  the  beneficial 
enjoyment  of  her  residence.  The  <dd  win- 
dows having  been  closed  for  40  years,  and 
the  defendants  having  purchased,  also,  for 
the  express  purpose  of  building  on  their  own 
land,  tiiere  is  no  foundation,  in  my  judgment, 
for  now  determining  In  this  conrt,  and  in 
advance  of  any  restoration  or  attempt  to  re- 
store the  old  windows,  that  complainant  has 
such  right,  and  that  defendants  must  be  en- 
joined  from  obstructing  these  lights  wben 
restored.  This  question  as  to  this  right  must 
be  first  settled  by  an  action  at  law,  when 
the  right  of  access  of  light  and  ah-  to  tbe  old 
windows  is  In  fact  Interrupted.  There  are  In 
complainant's  bill  allegations  (made  as  if  tbe 
bill  were  filed  under  tbe  act  to  quiet  title)  of 
possession  of  the  easement,  but  as  to  the  old 
windows  there  Is  evidently  no  such  posses- 
sion, and,  inasmuch  as  the  act  of  defendants 
sought  to  be  enjoined  Is  Itself  an  interference 
with  the  peaceable  possession  which  is  smable 
at  law,  jurisdiction  under  this  act  cannot 
be  invoked  In  the  case.  Allaire 'V.  Ketcham 
(N.  J.  Ch.;  1896)  86  Ati.  900. 

There  is  a  line  of  cases  which  holds  that 
where  the  owner  of  the  adjoining  servient 
tenement  consents  to  tbe  alteration  of  the  lo- 
cation of  the  lights  In  tbe  course  of  the  re- 
building by  the  owner  of  the  dominant  tene- 
ment, and  the  latter  owner  makes  the  altera- 
tion and  lays  out  money  In  rebolldlng,  rely- 
ing on  this  consent,  a  conrt  of  equity  will 
enjoin  interference  with  the  lights  In  the  al- 
tered location.  Cotchlag  v.  Bassett,  32  Beav. 
101  (RomlUy,  M.  R.;  1862).  In  the  present 
case,  the  erection  of  the  three-story  brick 
building  within  four  feet  of  the  complainant's 
house  interfered  to  some  extent  with  the  ease- 
ment previously  enjoyed,  and  if  the  raising  of 
complainant's  house,  changing  the  location  of 
the  windows,  had  taken  place  before  or  con- 
temporaneously with  tbe  erection  of  the  brick 
house,  these  facts,  in  connection  with  tbe 
long-continued  enjoyment  of  the  nse  of  the 
light  and  air  from  the  new  windows,  might 
perhaps  have  been  sufficient  to  justify  a 
court  of  equity  in  finding  a  consent  to  the 
change  of  location  of  the  windows.  But.  as 
the  complainant's  house  was  raised  subse- 
quently to  the  erection  of  the  brick  house, 
this  raising  of  the  house  and  changing  the  lo- 
cation of  the  windows  may  just  as  reason- 
ably be  attributed  to  the  owner's  being  will- 
ing to  take  the  risk  as  to  his  building  of  any 
removal  or  change  in  the  larger  brick  build- 
ing on  the  adjoining  lot  There  Is  no  evi- 
dence which  would  justify  me  In  finding 
that  this  subsequent  raising  of  the  house  and 
change  in  location  of  the  windows  was  by 
the  consent  of  the  owner  of  the  adjoining 
land  as  a  substitution  for  tbe  old  windows. 
The  whole  case  before  me^  therefore,  de- 
pending on  tbe  complainant's  right  to  light 
and  air  for  the  new   windows,  as  resting 
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oa  the  drcanutances  of  the  original  struc- 
tures and  the  subsequent  conveyances  and 
on  the  uses  of  these  windows,  I  reach  the 
conclusion  that  the  right  to  prevent  defend- 
ant erecting  a  building  on  his  own  lands, 
which  win  Interfere  with  the  light  to  these 
new  windows,  has  not  been  established,  and 
the  bill  must  be  dismissed. 


STATE  (TOWN  OP  WEST  HOBOKEN  et  aL, 

Prosecutors)  ▼.  BOARD  OF  COM'RS 

OF  HUDSON  COUNTY  et  al. 

(Supreme  Court  of  New  Jersey.    March  IS, 
1901.) 
■TATCTBS-REPBAIr-ASSBSSMENT    OF    TAXES 
—BOARD  OF  EQUALIZATION— NO- 
TICE TO  TAXFATBR. 

1.  A  special  law  applicable  to  a  single  conn- 
tj.  providing  a  method  for  securing  a  uniform 
assessment  for  taxes  in  the  county,  was  not 
repealed  by  the  adoption  of  that  amendment  to 
the  constitution  which  provides  that  "property 
■hall  lie  assessed  for  taxes  under  general  laws 
and  by  uniform  rules  according  to  its  true  val- 
ue," where  the  general  law  uses  different  ma- 
chine]7  for  accomplishing  the  same  result. 

2.  The  notice  required  to  tie  served  upon  the 
Individual  taxpayer  by  the  sixth  section  of  an 
act  entitled  "An  act  creating  a  county  board 
of  commissioners  of  appeal  in  cases  of  taxa- 
tion and  for  equalizing  assessments  for  taxes 
In  the  county  of  Hudson"  (P.  L.  1873,  p.  794) 
is  dispensed  with  as  to  assessments  for  real 
estate  only  by  the  act  entitled  "An  act  concern- 
ing taxes  and  the  equalization  of  values,"  ap- 
proved May  22,  1894  (3  Gen.  St.  p.  3450). 

(Syllabns  by  the  Court) 

Writs  of  certiorari  by  the  town  of  West 
Hoboken,  the  town  of  West  New  York,  the 
town  of  Union,  the  township  of  North 
Bergen,  and  the  township  of  Weehawken 
against  the  county  board  of  commissioners 
of  appeal  in  cases  of  taxation  In  the  county 
of  Hudson  and  others  to  review  the  action 
of  the  county  board  of  commissioners  in  tax- 
ation and  assessment  cases.  Action  of  board 
affirmed  In  part  and  reversed  In  part 

Argued  November  term,  1900,  before  OAR- 
RISON  and  GARRET90N,  JJ. 

Augustus  A.  Rich  for  prosecutors  town  of 
West  Hoboken  and  town  of  West  New  York. 
Horace  L.  Allen,  for  prosecutor  town  of 
Union.  Emll  J.  Walschled,  for  prosecutor 
North  Bergen  Tp.  Henry  M.  Xutzhom,  for 
prosecutor  Weehawken  Tp.  William  D.  Ed- 
wards, for  defendants. 

OARBBTSON,  J.  Five  writs  of  certiorari 
were  allowed  to  remove  the  action  of  the 
county  board  of  commissioners  of  appeal  in 
cases  of  taxation  and  for  equalizing  assess- 
ments of  taxes  In  the  county  of  Hudson  up- 
on the  several  applications  of  the  town  of 
West  Hoboken,  town  of  West  New  York, 
town  of  Union,  township  of  Weehawken,  and 
township  of  North  Bergen.  The  reasons  filed 
were  identical  in  all  the  cases,  save  only 
that  In  the  case  of  the  township  of  North 
Bargen  reasons  additional  were  filed  attack- 


ing the  existence  of  the  county  board,  and 
claiming  that  the  act  under  which  it  was 
created  was  repealed  by  implication  by  the 
adoption  In  1876  of  that  amendment  to  the 
constitution  (article  4,  i  7,  par.  12),  which 
provides  that  "property  shall  be  assessed  for 
taxes  under  general  laws  and  by  vatUaam 
rules  according  to  its  true  value."  The  comi- 
ty board  exists  by  virtue  of  an  act  of  tba 
legislature  entitled  "An  act  creating  a  conn- 
ty  board  of  commissioners  of  appeal  in  cases 
of  taxation  and  for  equalizing  assessments 
for  taxes  in  the  county  of  Hudson,"  approved 
April  4,  1873  (P.  L^  1878,  p.  794).  This  act 
substitutes  the  board  thereby  created  for 
the  board  of  assessors  provided  for  in  the 
general  tax  law,  and  Imposed  upon  it  sub- 
stantially the  same  duties.  The  action  of 
the  county  board  which  called  forth  the  ap- 
plication for  these  writs  was  in  adopting  a 
resolution  adding  to  the  aggregate  values  re- 
turned by  the  several  assessors  of  the  prose- 
cutors different  percentages,  thereby  flxlnc 
and  adjusting  the  proportion  or  quota  of  the 
assessment  for  each  town  and  township.  It  to 
required  of  the  board  of  assessors  by  the  gen- 
eral tax  law  (Gen.  St  p.  SSOe,  1 140)  that  if  it 
shall  appear  to  the  assessors  "from  a  carefnl, 
particular,  and  thorough  comparison  of  the 
said  respective  duplicates,  that  the  value  of 
the  property  contained  in  any  duplicate  is  rd- 
atively  less  than  the  value  of  other  property 
In  the  county,  they  may  for  the  purpose  of  fix- 
ing and  adjusting  the  said  proportion  or  quo- 
ta, and  for  that  purpose  only,  add  thereto 
such  percentage  as  shall  appear  to  them  just 
and  proper  and  warranted  by  said  compari- 
son, but  not  otherwise."  By  the  special  act 
creating  the  board  for  Hudson  county  (P.  li,. 
1878,  p.  794)  the  commissioners  are  to  ex- 
amine the  assessors  upon  oath,  and  to  ex- 
amine witnesses  as  to  the  valuations  for  the 
puriiose  of  equalizing  the  same  between  the 
several  assessment  dlptricts,  "and,  if  it  shall 
appear  to  said  commissioners  that  the  value 
of  the  property  contained  in  any  duplicate  to 
relatively  less  than  the  value  of  other  prop- 
erty in  the  county,  they  may,  for  the  pur- 
pose of  fixing  and  adjusting  the  said  propor- 
tion or  qnota,  and  for  that  purpose  only,  add 
thereto  such  percentage  as  shall  appear  to 
them  Just  and  proper,  but  not  otherwise." 
In  Rexroth  v.  Ames,  65  N.  J.  Law,  609,  28 
AtL  787,  Justice  Van  Syckel  says:  "The 
county  board  of  assessors  meet  only  for  the 
purpose  of  determining  how  much  each  town- 
ship and  borough  shall  contribute  to  the 
state  and  county  tax,  and  the  valuations  by 
the  county  board  are  exclusively  for  the  pur- 
pose of  adjusting  such  quota."  This  to  the 
same  and  only  duty  imposed  upon  the  Hud- 
son county  board.  While,  under  the  constl- 
tntlon,  assessments  for  taxes  must  be  accord- 
ing to  true  value,  yet  it  is  held  that  the  con- 
stitutional provision  requires  and  is  satis- 
fied by  such  regulations  as  should  Impose  the 
same  percentage  of  its  actual  value  npoa 
all   taxable  property   in   the   township   for 
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township  purposes.  In  flie  coontr  for  county 
imposes,  and  In  the  state  for  state  purposes. 
Stnttum  T.  Collins,  48  N.  J.  Law,  5S2.  It 
may  happen,  however,  that  the  assessors  of 
the  different  dlstrlets  may  not  only  not  take 
true  value,  but  take  different  percentages  of 
•etnal  value,  for  assessments  in  their  several 
tozlnc  districts;  and  to  correct  this,  and 
make  the  assessments  nnlform,  these  boards 
eadst.  The  board  do  not  make  any  aasess- 
mtot.  They  do  not  fix  the  amomit  to  be 
raised  by  taxation  in  the  connty.  They  only 
determine  what  portion  of  the  amomit  already 
fixed  shall  be  paid  by  each  district,  and,  in 
order  that  the  tax  may  be  miiform  throngh- 
ont  the  connty,  and  that  all  property  shall 
I»ay  an  equal  proportion  of  the  taxes,  these 
boards  are  created  to  see  that  the  assess 
ment  in  all  the  districts  In  the  county  Is  the 
true  valne  of  the  property  therein,  or  a  uni- 
form percentage  thereof.  The  county  board 
of  assessors  imder  the  general  law,  and 
the  county  board  for  Hudson  county  under 
the  special  law,  are  only  machinery  for 
rcadiing  a  uniform  assessment 

By  the  Bth  section  of  the  act  of  1878  the 
books  of  the  assessors  are  to  be  returned  to 
them  on  the  second  Wednesday  in  June,  or  as 
soon  thereafter  as  the  commissioners  can, 
aad  each  assessor  Is  forthwith  required  to 
serve  on  each  taxpayer  a  notice  of  the  gross 
amount  of  his  assessment  This  notice  must 
contain  the  fact  that  the  taxpayer  may  ap- 
pear before  the  commissioners  in  10  days 
from  the  service.  This  court  held,  in  Ciark 
Thread  Ca  v.  Inhabitants  of  Keamy  Tp.,  56 
N.  J.  Law,  BO,  25  AtL  327,  that  this  notice 
must  be  served  notwithstanding  the  proviso 
at  the  end  of  the  section  "that  no  assessment 
shall  be  illegal  for  want  of  service  of  the 
above  notice."  The  board  held  Its  first  meet- 
ing on  the  flrat  Monday  of  June,  as  provided 
by  the  act,  but  the  assessors  did  not  on  that 
day,  as  required,  bring  before  the  commis- 
sioners their  field  books.  It  seems  from  the 
return  that  they  appeared  at  various  times 
with  their  books  before  the  commissioners, 
—the  first  on  July  9th,  some  on  July  10th,  and 
some  on  July  12th;  all  a  month  after  the 
time  required  by  law.  At  the  first  meeting- 
June  4th— the  board  fixed  July  6th  to  July 
lOth  to  sit  as  commissioners  of  appeals  (but 
the  matter  from  which  the  taxpayer  might 
appeal  was  not  determined  until  August  6th). 
On  the  2d  of  August  a  resolution  was  adopt- 
ed ordering  their  books  to  be  returned  to  the 
assessors,  and  on  the  6th  of  August  the  board 
passed  resolutions  adding  certain  percentage 
and  amounts  to  the  total  assessments  as  re- 
tnmed  by  the  respective  assessors,  and  upon 
the  same  day,  and  at  the  same  meeting,  made 
the  apportionment  of  the  state  and  county 
tax.  There  was,  therefore,  no  opportunity 
for  the  service  of  the  notice  upon  the  Indi- 
vMaal  taxpayer  required  by  the  act  because 
tks  matter  from  which  the  appeal  might  be 
taken  was  settled,  and  the  apportionment 
wWch  depended  upon  the  results  of  the  ap- 


peals were  both  settled  at  the  same  meet- 
ing of  August  8th. 

The  return  also  contains  a  letter  under 
date  of  July  19,  1900,  advising  the  connty 
board  that  notice  to  the  Individual  taxpayw 
was  not  necessary  when  the  assessment  of  an 
entire  district  was  Increased  by  a  percent- 
age. It  does  appear  that  the  board  ordered 
paid  on  July  0th,  17th,  and  18th  bUls  of  the 
assessors  for  serving  notices  aggregating  up- 
wards of  1800.  What  these  notices  were 
we  have  no  means  of  knowing,  but  we  do 
know  they  were  not  notices  to  individual  tax- 
payers of  the  adjusted  and  corrected  assess- 
ments, because  they  were  paid  for,  and  must 
have  been  served,  long  before  the  assess- 
ments were  adjusted  and  corrected,  which 
was  done  August  6th.  We  therefore  con- 
clude that  the  notices  required  to  be  served 
by  the  sixth  section  of  the  act  and  the  case 
of  C9ark  Thread  Go.  v.  Inhabitants  of  Keamy 
Tp.,  supra,  were  never  served.  Since  the 
case  of  Clark  Thread  Go.  v.  Inhabitants  of 
Keamy  Tp.  was  decided  In  November,  1S92, 
the  legislature  passed  an  act  entitled  "An  act 
concerning  taxes  and  the  equalization  of 
values,"  approved  May  22,  1804  (3  Gen.  St 
p.  34S0),  which  dispenses  with  any  notice  to 
the  Individual  taxpayer  where  there  has  been 
an  increase  or  diminution  of  the  aggregate 
value  of  the  real  estate  contained  In  any  as- 
sessment as  returned,  leaving  notice  requisite 
where  any  particular  piece  of  real  estate  is 
affected.  This  act  therefore  dispensed  with 
the  notice  requ\red  by  the  sixth  section  of  the 
act  of  1875,  so  far  as  real  estate  was  con- 
cerned, but  left  the  notice  necessary  so  far 
as  personal  estate  In  the  aggregate  was  af- 
fected by  the  Increase.  The  assessments  for 
the  real  estate  and  the  personal  property  ap- 
pear separately  in  the  return,  and  the  in- 
creased percentage  can  be  easily  calculated 
on  each  separately.  We  therefore  conclude 
that  so  far  as  the  assessment  of  the  personal 
property  was  increased,  the  action  of  the 
board  should  be  set  aside,  and,  so  far  as  the 
assessment  of  the  real  estate  was  increased, 
the  action  of  the  board  should  be  confirmed. 


ADOTJE  et  al.  v.  BPKNCBE. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

April  3,  1001.) 

UORTOAOB  —  ABSOLUTE  DEED  TO  WIFE  — 
FRAUD— BURDEN  OF  PROOF— OIPT"  TO  HUS- 
BAND—PRESUMPTIONS— PROPBRTT  OF  WIPB 

-WITNESS— COMPETENCY. 

1.  A  conTeyance  of  land  by  a  husband  to  his 
wife  by  deed  through  a  third  party,  to  secure 
her  for  the  principal  of  money  of  her  separate 
estate  talien  and  used  by  liim,  will  be  decreed 
to  be  a  mortgage,  and  good  as  against  creditors 
to  the  extent  only  of  the  amoant  of  the  princi- 
pal so  received  by  him,  with  interest  tnereon 
from  the  date  of  the  delivery  of  such  deed. 

2.  Where  such  a  conveyance  is  attacked  by 
creditors  as  voluntary  or  f  raudalent  the  burden 
is  on  the  wife  to  establish  that  her  hufiband 
took  and  used  her  separate  estate;  but  when 
that  fact  is  established,  whether  snch  taUng 
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vaa  with  or  wHboat  her  consent,  the  bnrdoi 
tli«n  shifts,  and  those  claiming  that  such  talc- 
ing and  use  were  b7  gift  of  the  wife  must 
establish  such  gift  to  the  husband. 

3.  The  presumption  of  law  is  against  a  gift 
far  the  wife  of  the  principal  of  ner  separate 
property  to  the  husband,  and  the  burden  of 
proving  it  is  npon  him  who  asserts  it. 

4.  The  role  here  stated  does  not  applj  to 
the  income  of  the  wife's  separate  estate.  A 
gift  of  that  may  be  implied  from  its  receipt  by 
the  husband. 

5.  Tlie  statutes  In  the  aeTeral  states  as  to  the 
property  of  married  women,  when  as  broad  as 
the  Texas  statute  or  our  own,  have  entirely 
OTerthrown  the  common-law  rule  of  the  merger 
of  the  wife's  entity  and  estate,  upon  marriage, 
in  the  husband. 

Q.  It  is  unnecessary,  nnder  these  statutes, 
that  a  wife  shall  take  from  her  husband  a 
promissory  note,  or  other  acknowledgment,  np- 
on handing  him  money  of  her  separate  estate, 
to  be  able  to  establish  that  snch  taking  by  him 
was  a  loan.  In  the  transaction  she  will  be  con- 
sidered as  a  feme  sole,  and  as  if  a  stranger  to 
her  husband. 

7.  In  establishing  her  claim  against  her  hus- 
band's estate  she  is  not  more  competent  to  tes- 
tify to  transactions  with  or  statements  by  the 
testator  or  intestate,  when  the  executor  or  ad- 
ministrator of  her  deceased  husband  is  a  neces- 
sary party,  than  any  other  witness. 

(SyUabns  by  the  Court) 

Ai^>eal  from  court  of  chancery. 

Salt  by  Bertrand  Adoue  and  another 
against  Mary  H.  Spencer.  Decree  for  com- 
plainaata  (4fi  AtL  548),  and  defendant  ap- 
peals.    Reversed. 

Frank  Bergen  and  Wm.  T.  Austin,  for  ai>* 
pellant.  Sberrerd  Depue  and  John  Neetbe, 
for  appelleesL 

FORT.  J.  This  was  a  creditors'  bill  to  set 
aside  8  conveyance  made  by  John  C.  S.  Spen- 
cer to  bis  wife,  passing  the  title  throngh  one 
Coote.  The  deed  conveyed  a  one-halt  inter- 
est In  property  in  the  city  of  Klhsabeth,  in 
this  state.  At  the  time  of  the  conveyance 
Spencer  and  bis  wife  were  domiciled  at  Gal- 
veston, Tex.  The  deeds  were  both  dated 
September  6,  1896,  and  the  one  from  Spencer 
to  Coote  was  acknowledged  September  80, 
1896,  and  the  one  from  Coote  to  Mrs.  Spen- 
cer jannary  30,  1887.  Both  deeds  were  re- 
corded on  February  1,  1897.  Mr.  Spencer 
died  in  Texas  in  June,  1897.  Letters  of  ad- 
ministration were  taken  out  there,  but  bis 
estate  was  admittedly  insolvent  at  his  death. 
On  September  6,  1898,  tbe  orphans'  court  of 
Union  county.  In  this  state,  after  notice  and 
hearing,  granted  letters  of  administration  on 
bis  estate  to  Eidward  Nugent.  The  com- 
plainants in  this  case  presented  to  the  New 
Jexsey  administrator  a  duly-verified  claim 
against  tbe  estate  of  said  John  C.  S.  Spencer, 
wlilch,  after  notice  to  the  counsel  of  Mrs. 
Spencer,  the  widow,  and  the  Texas  adminis- 
trator, and  no  objection  being  interposed  on 
her  behalf,  the  same  was  allowed  by  tbe  ad- 
ministrator. The  claim  was  upon  a  note  of 
Ladd  ft  Oo.  ol  $12,000,  with  a  coUatnal  note 
of  John  C.  S.  Spencer,  given  therewith.  As 
to  the  legality  of  tbls  claim  and  its  right- 
ful allowance  we  agree  with  the  conclusions 


reached  by  the  learned  vice  chancellor.  We 
also  agree  with  him  in  his  finding  that  im* 
der  the  law  of  this  state  a  creditor  whose 
claim  has  been  allowed  by  an  administrator 
la  in  a  position  to  maintain  a  creditors'  blU 
to  set  aside  a  conveyance  of  land  by  the  In- 
testate which  it  is  alleged  was  conveyed  t» 
defraud  creditors.  The  case  cited  by  tbs 
vice  chancellor  was  determined  in  tbls  court, 
and  settles  tbe  law  upon  that  subject  in  tbls 
state.  Haaton  v.  Castner,  31  N.  J.  Eq.  697. 
The  consideration  stated  in  tbe  conveyance 
from  Spencer  and  wife  to  Coote  and  Coote 
and  wife  to  Mary  H.  Spencer  was  one  dollar. 
The  learned  vice  chancellor  throughout  his 
opinion  seems  to  have  treated  these  convey- 
ances as  deeds,  while  upon  any  theory  that 
would  allow  Mrs.  Spencer  to  sustain  the  con- 
veyance to  her  her  deed  must  be  treated  as 
a  mortgage.  It  surely,  npon  the  most  favor- 
able view  to  be  taken  of  the  transaction  In 
her  behalf,  was  only  security  for  an  alleged 
indebtedness  due  from  her  husband  to  her 
arising  out  of  moneys  of  hers  which  be  had 
appropriated  to  bis  own  use,  or  which  she 
bad  advanced  him  either  with  or  without  an 
express  promise  to  repay,  as  her  evidence 
and  the  facts  disclosed  establish.  On  this 
state  of  facts,  even  if  the  transaction  were 
not  fraudulent,  the  creditors  would  be  entitled 
to  an  equity  In  this  proporty  beyond  the 
amount  that  was  justly  due  to  Mrs.  Spencer 
from  her  husband  for  money  she  had  ad- 
vanced, and  for  expenses  for  betterments  and 
taxes  which  she  may  have  paid,  less  rents  re- 
ceived since  the  conveyance  to  her.  That 
conveyances  to  secure  debts  are  mortgages  is 
undoubted.  Judge  v,  Reese,  24  N.  J.  Bq.  887; 
Mellck  ▼.  Creamer,  2S  N.  J.  Bq.  429;  Cake  ▼. 
Shall,  45  N.  J.  Eq.  208,  16  Atl.  434;  Winters 
T.  Earl,  52  N.  J.  Bq.  62,  588,  28  Atl.  15. 

The  decree  in  tills  case  Is  that  there  la  doe 
to  the  complainants  from  the  estate  of  John 
C.  S.  Spencer,  deceased,  the  sum  of  |18,26&- 
60,  which  is  decreed  to  be  a  lien  upon  ttuB 
lands  In  the  complainants'  bill  mentioned, 
and  the  deeds  in  question  (above  recited)  are 
set  aside,  annulled,  and  made  void  as  against 
the  said  debt  of  the  said  complainants,  and 
the  defendant  Is  to  pay  costs.  The  one-half 
Interest  In  the  properly  in  question  is  ad- 
mittedly of  less  value  than  the  amount  de- 
creed complainants,  and  therefore  the  d» 
fendant,  Mrs.  Spencer  (the  appellant  here), 
takes  nothing  by  the  conveyance  of  her  hus- 
band to  her.  That  this  decree  must  be  re- 
versed and  modified  to  the  extent  of  the 
taxes  or  assessmenti^  or  both,  paid  upon  the 
property  by  Mrs.  Spencer,  together  with  the 
cost  of  tbe  betterments  placed  thereon  tai 
excess  of  rents  received,  if  any,  we  are  all 
agreed.  The  case  shows  that  on  August  10, 
1887,  Mrs.  fencer  paid  for  taxes  and  assess- 
ments then  npon  the  property  $917.02.  This 
was  paid  within  two  months  after  her  hus- 
band's death,  and  within  about  six  months 
after  the  conveyance  made  to  her  was  record- 
ed.   The  amount  of  these  taxes  and  aasoasi 
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menta  was  admitted  to  have  ^»eea  paid  b^ 
Mn.  Spencer,  as  appears  In  tbe  record,  and 
a  statement  of  them  was  marked  "D  1,"  In 
evidence  by  consent.  I  also  think  this  de- 
cree should  be  reversed  for  another  reason, 
namely,  that  there  may  be  an  ascertainment, 
either  by  the  vice  chancellor  or  by  a  refer- 
ence to  a  master,  of  the  amonnt  of  any  mon- 
ey or  other  personal  property,  or  its  pro- 
ceeds other  than  income  thereon,  which  came 
to  Mrs.  Spencer  by  gift,  devise,  or  descent, 
and  which  was  received  by  her  husband,  ei- 
ther from  her  or  from  some  other  person 
for  her  accotmt,  and  which  was  taken  and 
used  by  blm.  To  the  extent  that  he  receiv- 
ed such  funds,  I  think  he  could,  and,  indeed. 
In  law  and  morals  should,  secnre  her  as  he 
did  by  tbe  conveyance  of  September  6,  1886. 
Whatever  that  amonnt  may  be  should  also 
be  decreed  to  be  a  prior  lien  to  that  of  the 
complainants.  I  agree  with  the  learned  vice 
chancellor  that  tbe  burden  Is  on  Mra  Spen- 
cer to  establish  the  consideration  for  the  con- 
veyance to  her,  and  that  It  Is  only  good  as  a 
security  to  her  for  the  amount  which  she 
can  establish  was  received  by  her  husband 
from  her,  or  others  for  her,  from  the  prin- 
cipal of  her  separate  estate,  and  which  had 
come  to  her  by  gift,  devise,  or  descent,  as 
aforesaid;  bnt  I  do  not  agree  with  him  in  his 
opinion  where  he  seems  to  indicate,  If  not  di- 
rectly hold,  that  tbe  burden  is  on  Mrs.  Spen- 
cer to  also  show  that  tbe  funds  which  thus 
came  to  her  husband's  bands  were  not  given 
to  him  by  her,  but  were  a  loan,  for  which 
he  had  agreed  to  repay  or  secure  her.  My 
reasons  for  this  last  position  are  twofold: 
First,  that  by  the  terms  of  the  married  wo- 
man's act  of  the  state  of  Texas,  when  a  hus- 
band takes  the  principal  of  property  which 
comes  to  his  wife  by  gift,  devise,  or  descent, 
he  takes  it  charged  with  a  trust  to  adminis- 
ter it  for  the  wife,  and  that  to  establish  the 
taking  in  any  other  manner  and  a  nonliabil- 
ity to  account  therefor  to  her,  be,  or  those 
.  claiming  against  her,  mnst  show  an  express 
agreement  by  her  to  that  effect;  and,  second, 
that  the  principal  of  the  separate  property  of 
a  married  woman  coming  into  the  hands  of 
her  husband  from  her,  or  others  acting  for 
her,  after  the  passage  of  a  married  woman's 
act,  where  its  terms  are  as  broad  as  the  Tex- 
as act  or  our  own,  Is  to  be  treated  as  if  she 
were  a  feme  sole  at  the  time  of  Its  delivery 
to  him,  and  the  law  will  not  presume  that 
such  money  thns  taken  by  tbe  husband  from 
her,  with  or  without  her  consent,  was  a  gift 
to  him,  and  the  burden  is  upon  him  to  estab- 
lish that  it  was  a  gift,  and  is  governed  by 
the  same  legal  rules  of  liability  as  If  receiv- 
ed from  a  stranger.  Tbe  Texas  statute  ap- 
plicable to  this  case  is  as  follows: 

"Art  2967.  All  property,  both  real  and  per- 
sonal, of  the  husband,  owned  or  claimed  by 
him  before  marriage,  that  acqnlred  after^ 
ward,  by  gift,  devise  or  descent,  as  also  the 
Increase  of  all  lands  thus  acquired,  shall  be 
hla  separate  property.   All  property,  both  real 


and  personal,  of  the  wife,  owned  or  claimed 
by  her  before  marriage,  and  that  acquired  aft- 
erward, by  gift,  devise  or  descent,  as  also  tbe 
Increase  of  all  lands  thus  acquired,  shall  be 
the  separate  property  of  the  wife,  but  during 
the  marriage  the  husband  shall  have  the  sole 
management  of  all  such  property. 

"Art  2868.  All  property  acquired  by  either 
husband  or  wife  during  the  marriage,  ex- 
cept that  which  Is  acquired  by  gift,  devise 
or  descent  shall  be  deemed  tbe  common 
property  of  husband  and  wife,  and  during 
the  coverture  may  be  disposed  of  by  tbe  hus- 
band only." 

This  1b  a  very  comprehensive  statute,  and 
the  last  clause  in  article  2967,  "bnt  during 
the  marriage  the  husband  shall  have  the  sole 
management  of  all  such  property,"  Is  par- 
ticularly forceful  upon  the  question  here  at 
Issue.  The  statute  expressly  says  all  the 
property  belonging  to  the  wife  before  mar- 
riage, and  that  acquired  after  "by  gift,  de- 
vise, or  descent"  shall  be  her  separate  prop- 
erty; and  the  statute,  by  giving  the  husband 
dmring  marriage  the  right  to  the  sole  man- 
agement thereof,  impresses  upon  all  such 
property  a  trust  to  manage  it  for  the  wife, 
and  the  imposition  of  the  duty  to  manage  ex- 
cludes a  presumption  of  title  passing,  or  the 
property  vesting  In  the  husband  or  merging 
in  his  estate.  When  he  takes  property  under 
that  statute,  he  takes  It  to  manage,  not  as 
his  own.  By  the  statute  the  wife's  consent 
Is  immaterial.  She  cannot  prevent  his  tak- 
ing it  if  she  were  to  so  desire,  and  when  he 
thus  takes  he  takes  Just  the  rights  the  stat- 
ute gives,  and  no  more.  At  his  death  hla 
executors  must  account  for  bis  stewardship. 
If  he  has  lost  or  misappropriated  any  of  the 
property  so  taken,  he  may  secnre  the  wife 
therefor  out  of  any  funds  or  property  he  may 
possess.  Nor  does  article  2968,  as  to  the 
common  property  of  the  husband  and  wife, 
above  quoted,  change  the  effect  of  article 
2967,  because  property  coming  to  the  wife 
during  marriage  by  "gift  devise,  or  descent" 
Is  expressly  excepted  ont  of  the  common 
property.  The  conferring  by  statute  or  by 
private  contract  upon  another  of  the  "sole 
management  of  all  such  property"  could  by 
no  known  method  of  construction,  as  It  seems 
to  me,  be  converted  into  a  right  to  divert  to 
one's  own  use.  The  statute  Axes  the  hus- 
band's obligation  to  account  for  all  funds 
which  came  to  his  hands  to  manage  as  a  sa- 
cred trust;  all  the  more  sacred  because  of  the 
confidence  of  the  marital  relation. 

The  authorities  which  will  sustain  the 
second  proposition  above  stated  will  apply 
with  equal  force  to  the  first  and  I  shall  pro- 
ceed to  consider  the  second  before  citing 
them.  The  statutes  now  existing  in  the  sev- 
eral states  as  to  the  property  of  married 
women  have  entirely  overthrovm  the  com- 
mon-law rule  of  the  merger  of  the  wife's 
entity  and  estate,  upon  marriage,  in  the  hus- 
band. It  is  no  longer  necessary  to  hold  that 
because  a  husband  takes  hla  wife's  property 
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Into  his  possession,  she  Is  ronedlless.  Kor 
ts  it  necessary,  under  the  Texas  act  above 
quoted,  that  she  take  from  her  husband  a 
promissory  note,  or  some  other  acknowledg- 
ment, that  the  handing  him  the  money  was 
not  a  gift  There  seems  no  reason  In  com- 
mon sense  that  when  a  husband  takes  of 
the  principal  of  his  wife's  estate  into  his 
possession  that  he  should  be  presumed  to 
acquire  It  as  bis  own  unless  she  has  exacted 
some  evidence  In  writing,  or  an  express 
agreement  by  him,  otherwise.  There  are 
many  reasons  why  the  rule  should  be  the 
reverse  of  this,  and  that  such  a  taking 
should  be  deemed  a  loan  to  him  unless  he 
prove  otherwise.  In  equity,  surely,  no  other 
mle  should  obtain.  Even  at  common  law  a 
wife  In  equity  might  have  a  separate  estate 
over  which  she  had  the  Jus  dlsponendl  as 
if  she  were  a  feme  sole.  Caton  v.  Rideout,  1 
llacn.  ft  G.  609;  Jones  v.  Clifton,  101  TJ.  S. 
225.  2B  L.  Ed.  908.  If  it  Is  clear  that  a  hus- 
band has  taken  the  principal  of  his  wife's 
separate  estate,  with  or  without  her  consent, 
but  without  an  express  gift  or  clearly  im- 
plied Intent  to  give,  equity  should  bold  It 
not  to  be  a  gift,  but  to  be  treated  In  the 
lame  manner  as  the  money  or  property  of 
any  other  person  taken  by  the  husband  un- 
der like  drcumstances  would  be  treated. 
The  true  principle  Is  stated  by  Mr.  Justice 
Field,  of  the  United  States  supreme  court, 
hi  speaking  for  that  court,  as  follows:  "We 
are  of  opinion  that  •  •  •  there  would 
be  no  presumption,  since  the  passage  of  the 
married  woman's  act  that  she  Intended  to 
give  to  her  husband  the  moneys  she  placed  In 
bis  hand,  any  more  than  a  gift  would  be  In- 
ferred from  a  third  person  who  in  like  man- 
ner deposited  money  with  him.  *  •  * 
We  think  that  whenever  a  husband  acquires 
possession  of  the  separate  property  of  his 
wife,  whether  with  or  without  her  consent, 
he  must  be  deemed  to  hold  it  In  trust  for 
her  benefit.  In  the  absence  of  any  direct  evi- 
dence that  she  Intended  to  make  a  gift  of  it 
to  him."  Stlpkney  v.  Stlckney,  131  U.  S.  227, 
9  Sup.  Ct  677.  83  L.  Bd;  13&  The  married 
woman's  act  of  the  District  of  Columbia,  up- 
on which  this  decision  was  founded.  Is  very 
similar  to  that  of  our  own  state,  and  not  as 
dear  and  fnll  as  that  of  T^as.  The  su- 
preme court  of  Pennsylvania  has  even  stated 
the  propostlon  In  some  of  its  phases  more 
strongly  than  the  United  States  supreme 
court  Orablll  r.  Moyer,  45  Pa.  633.  They 
say  (Strong,  J.):  "When  the  act  of  assem- 
bly declares,  as  It  does,  that  all  property, 
real,  personal,  and  mixed,  which  shall  accrue 
to  any  married  woman  during  coverture  by 
will,  descent,  deed  of  conveyance,  or  other- 
wise, shall  be  owned,  used,  and  enjoyed  by 
such  married  woman  as  her  own  separate 
property;  when  the  leading  purpose  of  the 
act  Is  to  protect  the  wife's  estate  by  exclud- 
ing the  husband,— it  is  impossible  for  us  to 
declare  that  mere  possession  of  it  by  the  hus- 
band is  proof  that  the  title  has  passed  from 


the  wife  to  blm.  After  It  has  been  shown, 
as  It  was  In  this  case,  that  the  property  ac- 
crued to  the  wife  by  descent  from  her  fa- 
ther's brother's  estate,  the  presumption  nec- 
essarily is  that  it  continued  hers.  In  such  a 
case  it  lies  upon  one  who  asserts  It  to  be  the 
property  of  the  husband  to  prove  a  transmis- 
sion of  the  title,  either  by  gift  or  contract 
for  value,  for  the  law  does  not  transmit  it 
without  the  act  of  the  parties.  If  mere  pos- 
session were  sufficient  evidence  of  a  gift 
the  act  of  1S48  would  be  useless  to  the  wife. 
Nothing  is  more  easy  than  for  the  husband 
to  obtain  possession,  even  against  the  con- 
sent of  the  wife;  and  when  he  obtains  It 
with  her  consent  It  can  be  at  most  but  a 
slight  evidence  of  a  gift"  This  case  has 
since  been  followed  In  Bergey's  Appeal,  00 
Pa.  408.  In  passing  upon  a  like  case  the 
supreme  court  of  Michigan  says:  "The  usual 
rule  is  that,  If  one  gives  another  money  at 
his  request,  the  law  will  imply  a  promise  to 
repay;  and  we  see  no  Injnstlce  In  applying 
the  rule  against  a  husband,  where  there  are 
no  circumstances  tending  to  show  a  differ- 
ent understanding  between  the  parties.  This 
court  has  frequently  held  that  the  presump- 
tion of  the  law  is  against  a  gift  by  the  wUe 
to  the  husband,  and  the  burden  of  proving 
It  is  upon  him."  Sykes  v.  Bank,  115  Mich. 
321,  73  N.  W.  SG9.  The  facts  in  the  Michi- 
gan case  were  more  strongly  In  the  favor  of 
the  husband's  creditors  than  here.  In  that 
case  the  wife  testified  that  she  saw  her  hus- 
band was  failing  in  business  right  along, 
and  losing  money,  and  she  told  him  she 
wanted  her  money  back,  and  he  gave  it  to 
her.  He  gave  her  |3,000  In  cash,  and  the 
wife  at  once  deposited  the  $3,000  in  the  City 
Savings  Bank  In  her  own  name.  It  also  ap- 
peared that  there  was  no  express  promise  to 
repay  the  wife,  and  it  further  appeared  that 
a  part  of  the  money  she  had  let  her  husband 
have  was  from  the  rents  of  a  house  that  her 
husband  had  given  her.  She  claimed  that 
she  had  given  the  husband  the  money  from 
time  to  time  to  use  without  any  promise  to 
return  it  whatever,  and  yet,  as  against  the 
creditors  of  a  husband  who  thus  gave  his 
wife  the  money  to  secure  her,  the  court  held 
that  the  husband  could  lawfully  prefer  her, 
and  repay  her  the  money  he  had  received 
from  her,  without  any  promise  to  repay  the 
same  at  the  time  of  the  advancing  thereof. 
In  the  same  state.  In  another  case,  it  was 
said:  "Something  other  than  use  and  pos- 
session by  him  [the  husband]  permitted  by 
her  rthe  wife]  must  be  shovm  to  establish  a 
gift"  White  V.  Zane.  10  Mich.  333.  The 
Tennessee  chancery  appeal  court  have  lately 
held:  "A  husband  having  received  money 
from  his  wife's  general  estate  may,  in  con- 
sld^ntlon  thereof,  create  an  Indebtedness  to 
her  by  agreeing  to  repay  her,  and  may  subse- 
quently pay  her  by  conveying  property  to 
her  to  the  exclusion  of  his  other  creditors." 
Sanford  v.  Allen,  42  S.  W.  183.  The  su- 
preme court  of  Kentucky,  In  A>case  where 
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the  husband  was  inaolTent,  and,  when  bo, 
conveyed  to  his  wife  real  estate  as  secnrltj 
for  money  of  hers  he  had  used,  say:  "While 
such  conyeyance  was  In  paymait  of  a  debt 
which  the  grantor  could  not  be  compelled  to 
pay.  It  Is  not  strictly  a  voluntary  convey- 
ance, the  grantee  having  an  equity.  She 
had  a  meritorious  claim  against  her  hnsband, 
that  In  equity  and  good  conscience  he  should 
repay  her,  although,  of  course,  he  could  not 
be  compelled  to  do  so."  Poynter  v.  Mallory, 
45  S.  W.  1042.  The  Missouri  supreme  court 
holds  that,  where  a  husband  bad  reduced  bis 
wife's  personal  property  to  possession  before 
the  passage  of  the  married  woman's  act  of 
1875,  as  he  had  the  legal  right  to  do,  after 
the  passage  of  that  act  the  fact  that  he  bad 
done  80  would,  to  the  extent  be  bad  so  done, 
furnish  a  sufficient  consideration  for  a  val- 
id deed  of  gift  of  land  to  the  wife  to  make 
restitution  of  funds  so  taken.  Scrutcbfleld  v. 
Sauter,  110  Mo.  615.  24  &  W.  137.  The  su- 
preme court  of  Pennsylvania,  in  Re  Haner's 
Estate,  clearly  states  the  rule  here  elucidat- 
ed, and  the  distinction  between  the  presump- 
tion as  to  a  gift  by  the  wife  of  her  separate 
estate  as  between  principal  and  income  used 
by  her  husband  as  follows:  "But  a  broad 
and  plain  distinction  is  drawn  by  the  cases 
between  the  receipt  by  the  husband  of  the 
Income  of  his  wife's  separate  property  and 
the  receipt  by  blm  of  the  principal  or  cor- 
pus of  her  estate.  A  gift  of  the  income  may 
be  implied  from  Ills  receipt  of  It  with  her 
consent,  but  a  gift  of  the  principal  will  not 
be  presumed  from  her  mere  acquiescence  in 
bis  receipt  and  nse  of  it."  In  re  Hauer's  EJb- 
tate,  140  Pa.  420,  426,  21  Atl.  445,  446.  That 
the  property  received  by  Mrs.  Spencer  was 
her  separate  property  under  the  Texas  stat- 
ute is  established  by  the  decisions  of  that 
state.  Property  received  by  the  wife  by  do- 
nation Is  separate  property.  Fisk  v.  Flores, 
43  Tex.  344.  Property  coming  to  the  wife 
by  gift,  devise,  or  descent  Is  separate  prop- 
erty. Herschell  v.  Blum,  2  Posey,  Unrep. 
Cas.  266;  Esell  v.  Dodson,  60  Tex.  331.  A 
husband  may  convey  property  to  his  wife  In 
Texas  in  payment  of  money  previously  used 
by  blm,  and  thereby  make  the  property  so 
conveyed  her  separate  property.  Ross  v. 
Eomrumpf,  64  Tex.  394.  Even  a  voluntary 
conveyance  by  a  husband  to  his  wife  of 
community  property  is  good,  and  makes  it 
her  separate  property.  Lewis  v.  Simon,  72 
Tex.  475,  10  S.  W.  554;  Hall  v.  Hall,  52  Tex. 
299,  36  Am.  Rep.  725.  A  husband  may  not 
sell  his  wife's  personal  property  which  comes 
to  his  hands  to  manage.  Kempner  v.  Comer, 
78  Tex.  106,  201, 11  S.  W.  194. 

It  win  answer  no  asefnl  purpose  to  furth- 
er extend  this  opinion  by  reference  to  other 
authorities.  Since  1848— which  was  about 
the  year  of  the  beginning  of  the  statutory 
creation  of  the  wife's  separate  property 
rights— the  trend  of  the  decisions  In  all  the 
states  has  been  towards  the  rule  here  con- 
tMided  for.    It  can  safely  be  said  that  with 


scarcely  an  exception  the  supreme  court  of 
the  United  States  and  the  courts  of  last  re- 
sort of  all  the  states  have  held  that,  as  t» 
the  principal  of  the  wife's  separate  estate 
taken  into  the  possession  of  a  husband,  and 
used  by  him,  he  or  his  personal  r^resenta- 
tive  Is  bound  to  account  to  her,  and  that  to 
snstain  a  refusal  to  so  do,  or  to  relieve  from 
equitable  liability  to  so  do,  the  burden   is 
on  him  to  establish  that  he  received  such 
property  as  a  gift  from  her.    HUs  mere  poe- 
session  of  It  will  not  Imply  such  a  gift  any 
more  than  it  would  from  a  like  receipt  from 
any  other  person.     There  appears  no  good 
reason,  cither  in  law   or  morals,  why  such 
should  not  be  the  rule.    Under  the  Texas 
statute  above  cited,  such  a  taking  clearly 
can  raise  no  presumption  of  a  gift  for  the 
statute  expressly  declares  that  It  shall  be  a 
taking  to  manage.     That  it  was  taken   by 
the  hnsband  in   any  other  way   he   most 
prove  by  the  preponderance  of  evidence  In 
the  cause;  and  equity,  under  such  a  statute, 
should  guard  the  wife's  right  scrupulously. 
To  the  extent  that  the  principal  of  the  sep- 
arate statutory  estate  of  the  defendant   in 
this  case  which  came  to  her  by  gift  devlae, 
or  descent  was  taken  and  used  by  her  liiis- 
band,  we  hold  that  she  Is  entitled  to  a  Uen, 
by  way  of  security  therefor,  npon  the  prop- 
erty described  In  complainants'   bill,  tbere 
being  no  proof  In  the  case  that  as  to  such 
property  she  intended  the  same  to  be  a  grift 
to  her  husband  when  he  took  it  and  there- 
fore the  legal  presumption  under  the  Texas 
statute  Is  that  he  came  into  the  possession 
thereof  only  to  manage  it    What  amount  of 
the  $41,391.02  set  up  In  the  defendant's  an- 
swer, or  established  by  the  proofs  in    the 
cause,  came  to  the  defetadant  by  gift  devise, 
or  descent  under  the  statute,  and  was  of 
the  principal  of  her  separate  estate  thus  ac- 
quired, will  have  to  be  determined  by   the 
chancellor,  or  npon  reference  to  a  vice  chan- 
cellor or  a  master.    The  decree  for  this  rea- 
son also  is  reversed  that  such  ascertainnaent 
may  be  had. 

From  the  fact  that  both  the  complalnsnts 
and  the  defendants  were  domiciled  in  Texas, 
the  married  woman's  acts  and  the  decisions 
thereon  of  that  and  other  states  have  been 
largely  referred  to,  but  It  Is  not  Intended 
thereby  to  imply  that  the  rule  in  this  state 
is  not  the  same.  The  legal  rules  governing 
the  rights  of  a  wife  against  her  husbanci  or 
his  personal  representaOvee,  as  to  the  prin- 
cipal of  her  statutory  separate  estate  taken 
and  used  by  him,  is  not  different  in  this 
state  from  that  shown  to  be  the  rule  In 
othM  states.  Mr.  Justice  Magie,  speaking 
for  this  court  in  Cole  v.  Lee's  Ex'rs,  45  N.  J. 
Eq.  779,  785,  18  Atl.  854,  866,  says:  "It  is 
well  settled  that  on  proof  that  a  husband 
has  received  his  wife's  money  a  court  of  eq- 
uity will  compel  him  and  his  representatlTes 
to  account  to  her  at  least  for  the  principal 
received,  and  they  can  only  discharge  them- 
selves by  showing  that-4be  husband  dis- 
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posed  of  the  money  according  to  the  wife's 
directions,  or  that  It  was  a  gift  to  blm. 
•  •  •  Sodi  liability  to  account  for  the 
wife's  money  would  afford  a  consideration  suf- 
ficient to  support  a  mortgage  made  by  the 
husband  to  a  third  person  for  the  purpose  of 
being  transferred  to  the  wife  for  her  se- 
eority."  Cole  t.  Lee's  Ex'rs,  46  N.  J.  Eq. 
779,  786,  18  Atl.  864,  S>6.  In  the  case  just 
^ted  the  facts  were  that  in  1855  the  wife 
ec^yed  $1,600  as  her  share  of  her  father's 
jstate,  and  in  1865  about  the  same  amount 
from  the  same  source,  and  on  each  occasion 
she  let  her  husband  take  $1,500  of  this  mon- 
ey. On  this  point  Mr.  Justice  Magle  says: 
'^  conclude  that  the  evidence  proves  that 
Mnlford  Cole  [the  husband]  received  $3,000 
of  his  wife's  money  at  the  times  named." 
The  mortgage  was  given  to  her  some  years 
after  her  husband  took  the  money,  and  cred- 
itors whose  claims  existed  at  the  time  the 
mortgage  was  made  filed  the  bill  in  th6  case 
to  set  aside  the  mortgage  as  tending  to  de- 
lay and  hinder  them.  If  the  consideration 
of  the  mortgage  was  not  good,  it  was  void 
as  against  creditors.  There  was  no  pre- 
tense that  at  the  time  the  money  was  hand- 
ed to  the  husband  there  was  any  note,  mem- 
oranda, or  other  acknowledgment  given  to 
the  wife  that  it  was  a  loan;  and  the  court 
says:  "Their  case  [the  creditors']  in  this 
respect  can  only  stand  on  the  ground  that 
the  mere  fact  that  Mulford  Cole  obtained 
this  money  from  his  wife  raises  a  presump- 
tion that  she  gave  it  to  him,  which  presump- 
tloo  will  prevail  unless  she  overcomes  it  by 
proof  that  the  transaction  was  a  loan.  Such 
a  presumption  does  not  arise  in  favor  of  a 
husband  or  his  representatives,  at  least  as  to 
the  principal  of  his  wife's  money.  •  •  • 
But  when  tlie  fact  Is  established  beyond  dis- 
pute" of  the  reception  by  the  husband  of  the 
wife's  money,  "creditors  can  occupy  no  bet- 
ter position  In  the  contest  than  the  husband 
or  his  representatives." 

Strenuous  objection  was  made  in  this  case 
against  the  admission  of  the  evidence  of  the 
defendant.  Mrs.  Spmcer,  as  to  the  state- 
ments by  ber  husband  to  her  as  to  this 
transaction.  The  vice  chancellor  refers  to 
tills  matter  in  his  conclusions  in  the  follow- 
ing language:  "She  [^Irs.  Spencer]  went  into 
an  elaborate  statement  of  conversations  be- 
tween her  and  her  husband  as  to  hts  being 
indebted  to  her  for  these  advances  for  their 
living,  and  her  urging .  him  to  convey  the 
Elizabeth  property  on  account  of  it,  and  of 
promises  on  his  part  to  do  so.  Seasonable 
objection  was  made  to  her  testimony  In  this 
respect,  and  elaborate  argument  was  had  as 
to  its  competency.  For  the  present  pur- 
poses. I  shall  consider  it  as  competent,  an<1 
deal  with  it  as  such."  It  is  quite  appareiiC 
that  the  learned  vice  chancellor  doubted  Its 
admissibility,  but,  holding  the  view  he  did 
upon  the  law  and  facts  upon  the  other 
branches  of  the  case,  deemed  it  unnecessary 
to  decide  it;  bat,  in  view  of  the  fact  that 


the  case  la  to  be  reversed  on  the  other 
grounds,  that  it  may  be  reconsidered  to  de- 
termine the  amount  for  which  the  deed  to 
Mrs.  Spencer  may  be  held  by  her  as  security 
for  her  advances,  the  question  of  the  legal- 
ity of  her  evidence  is  quite  material.  We 
think  that  as  to  statements  by  or  transac- 
tions with  the  deceased  she  was  not  a  com- 
petent witness.  This  suit  was  to  charge  the 
property  of  her  deceased  husband,  on  which 
she  held  a  mortgage,  with  the  debt  of  the 
complainants.  The  extent  of  the  husband's 
Interest  depended  upon  whether  her  mort- 
gage was  or  was  not  valid,  and  for  what 
amount  valid.  The  bill  In  this  case  was  filed 
by  a  creditor,  and  the  administrator  of  the 
deceased  husband  was  a  party.  The  estate 
of  the  deceased  being  insolvent,  and  the  al- 
legation being  that  this  property  here  sought 
to  be  charged  was  liable  for  his  debts,  made 
the  administrator  a  proper,  and.  It  seems  to 
us,  a  necessary  party.  The  bill  in  this  case 
does  not  state  that  It  Is  filed  by  the  com- 
plainants for  themselves  and  other  credit- 
ors, but  still  such  is  Its  efTect  and,  if  ther» 
be  any  equity  In  this  property,  all  creditors 
can  come  In  at  the  foot  of  the  decree,  and 
claim  their  rights  to  distribution  through  the 
administrator,  who  would  undoubtedly  take 
any  surplus  proceeds  of  the  sale  of  this 
property,  and  the  whole  proceeds  should  b« 
decreed  to  be  paid  to  the  administrator  for 
pro  rata  distribution  to  creditors  who  may- 
prove  their  claims.  The  deed  to  Mrs.  Spen- 
cer states  one  dollar  as  Its  consideration. 
That  Is  merely  nominal;  and  In  proving  ber 
claim  under  it,  treating  It  as  a  mortgage, 
she  stands  as  a  party  to  an  action  against 
the  representative  of  her  deceased  husband, 
and  is  prohibited  by  our  statute  from  testi- 
fying as  to  any  transaction  with  or  state- 
ment by  him.  Laws  1900,  p.  363,  f  4.  In 
construing  this  statute  this  court  has  said: 
"It  Is  apparent  that  the  object  of  the  legis- 
lature is  to  be  primarily  regarded,  and  that 
the  object  is  to  close  the  mouth  of  a  party- 
whose  Interest  is  antagonistic  to  the  estate- 
of  a  deceased  person  in  regard  to  tbom- 
transactions  In  which  the  deceased  bore  a 
part,  and  concerning  which  be,  if  living, 
would  be  the  most  important,  perhaps  the 
only,  witness  besides  the  opposing  party." 
Smith  V.  Burnet,  35  N.  J.  Eq.  314,  322.  To 
adopt  the  language  of  Mr.  Justice  Dixon,  in 
the  case  of  Dlckerson  v.  Payne,  48  Atl.  629, 
in  an  opinion  filed  at  the  present  t«m  of 
the  supreme  court:  "Manifestly,  In  the 
transactions  to  which  this  plaintiff  testified 
the  deceased  bore  a  part,  •  •  •  and,  if 
living,  would  be  the  most  important,  per- 
haps the  only,  witness,  against  her.  He 
must  have  been  present  when  many  of  her 
acts,  if  she  testified  truly,  were  performed; 
and  as  to  those  matters,  if  she  testified  false- 
ly, he  could,  as  a  witness,  have  directly  con- 
tradicted her.  These  are  the  conditions  in 
which  the  legislature  did  not  Intend  to  le- 
galize the  testimony  of  a  papty  against  as 
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adversary  representing  a  testator  or  Intes- 
tate." We  therefore  tblnk  tbe  testimony  of 
Mrs.  Spencer,  In  so  far  as  It  related  to  state- 
ments by  or  transactions  with  the  deceased, 
should  be  excluded  from  the  evidence  in 
this  canse,  because  Inadmissible  for  any 
purpose. 


VANDBQRIPT.  Assistant  Dairy  OommlBslon- 

er,  T.  MIEHIA. 

<Supreme  Conrt  of  New  Jersey.     Feb.  26, 

1901.) 

ADULTERATION   OF    MILK— ACTION   FOR   PEN- 
ALTY—SUMMARY    CONVICTION— REVIEW— 
PLEADING— BVIDBNCE-JUDGMENT. 

1.  In  reviewing  a  summary  conviction,  if 
there  was  legal  evidence  l>efoie  the  court  below 
npon  which  the  certified  Judgment  can  be  bas- 
ed, this  court  will  not  reverse  l>ecanse  the  evi- 
dence would  lead  it  to  a  different  conclusion. 

2.  The  rule  that  exceptions  In  a  statute  must 
be  negatived  in  pleading  does  not  apply  where 
the  exception  is  found  In  a  separate  suttstan- 
tiv*  clause. 

8.  In  the  proceeding  to  recover  a  penalty  for 
the  violation  of  section  36  of  the  act  to  prevent 
the  adulteration  of  millc  (Gen.  St  p.  1170),  it  Is 
sot  necessary  to  show  the  particular  manner  in 
which  the  analysis  was  conducted.  All  that 
it  was  necessary  to  allege  or  to  prove  was  that 
the  millc  contamed  more  than  88  per  centum 
of  watery  fluids,  or  less  than  12  per  centum  of 
milk  solids. 

4.  It  was  not  necessary  to  aver  or  to  prove 
that  the  mlllc  in  question  was,  to  the  knowl- 
edge of  the  defendant,  below  the  required 
standard.  It  is  competent  for  the  legislature  to 
declare  that  the  doing  of  an  act  shall  subject 
the  doer  thereof  to  a  penalty,  irrespective  of 
his  motive  or  knowledge,  and  in  such  a  case  the 
conrts  have  no  power  to  require  proof  of  knowl- 
edge or  motive  to  be  shown. 

5.  The  testimony  of  the  chemist  who  made 
the  analysis  of  the  milk  that  he  was  duly  ap- 
pointed for  that  purpose  is  prima  fade  evidence 
of  his  official  character. 

6.  Where  the  statute  fixes  the  precise  penalty, 
and  provides  that  it  shall  be  paid  into  the  treas- 
nry  of  the  state,  a  judgment  that  "the  defend- 
ant has  violated  the  statute,  and  that  he  pay 
the  sum  of  fifty  dollars,  to  l>e  disposed  of  as 
the  law  directs,"  is  sufficient. 

7.  Where  no  discretion  Is  vested  in  the  justice, 
it  Is  sufficient  if  the  conviction  provides  that 
the  penalty  Is  to  go  as  the  law  directs. 

(Syllahns  by  tbe  Ooart.) 

Prosecution  by  Peter  L.  Vandegrlft,  assist- 
ant dairy  commissioner,  against  Antolne 
Miehla  for  selling  adulterated  milk.  From  a 
Judgment  of  conviction,  defendant  brings  cer- 
tiorari.   Affirmed. 

Argued  November  term,  1900,  before  VAN 
STOKEL  and  FORT,  JJ. 

Chas.  V.  D.  Jollne,  for  plaintiff.  Louis  H. 
iiaier,  for  defendant 

VAN  SYCKEL,  J.  This  Is  a  prosecution 
for  selling  adulterated  milk,  contrary  to  the 
fourth  section  of  the  act  of  1882  (1  Gen.  St 
1170,  {  36).  Tbe  certiorari  is  prosecuted  to 
review  the  summary  conviction  of  the  de- 
fendant, Miehla,  before  a  Justice  of  the 
peace.  This  court  will  not  review  the  de- 
cision upon  questions  of  fact  If  there  is  le- 
gal evidence  before  the  court  below  ui>on 


which  the  certlfled  Judgment  can  be  based, 
this  court  will  not  reverse,  because  the  evi- 
dence would  lead  It  to  a  different  conclusion. 
South  Brunswick  ▼.  Oanbury,  62  N.  3.  Law, 
298,  18  AU.  787. 

The  grounds  relied  upon  to  reverse  the 
conviction,  so  far  as  we  deem  them  of  suffi- 
cient importance  to  be  considered,  are,  first 
that  the  complaint  failed  to  negative  the  fact 
that  the  milk  was  not  skimmed  milk,  duly 
labeled,  as  required  by  the  first  section  of  the 
act  of  1882.  In  support  of  this  contention, 
the  case  of  Jacobus  v.  MeskiU,  56  N.  J.  Law, 
265,  28  Atl.  383,  is  cited,  which  holds  that 
there  must  be  an  averment  that  the  party  la 
not  within  the  exceptions  stated  in  the  stat- 
ute. That  rule  applies  only  where  the  sub- 
ject of  any  exception  Is  found  in  the  enacting 
or  prohibitory  clause.  Where  It  is  found  In 
a  separate  substantive  clause,  as  In  this 
case,  it  need  not  be  noticed  In  the  pleadings. 
In  the  latter  case  tbe  court  of  errors  and 
appeals  has  held  it  to  be  only  a  distinct  mat- 
ter of  defense,  in  the  recent  case  of  Mayer 
T.  State  (N.  J.  Err.  &  App.)  45  Ati.  624.  The 
same  distinction  has  since  been  observed  in 
State  V.  Marks  (N,  J.  Sup.)  46  AtL  757. 

Secondly.  It  is  insisted  that  the  conviction 
cannot  stand  because  the  samples  of  milk 
were  not  sent  either  to  a  member  of  tbe  cotin- 
dl  of  public  analysis  or  to  the  chemist  of 
the  state  experimental  station.  That  was  a 
requirement  of  the  seventh  section  of  the 
original  act,  which  was  changed  by  the 
amendment  of  February  24,  1887,  providing 
that  the  analysis  may  be  made,  as  it  was  in 
this  case,  by  a  chemist  appointed  or  desig- 
nated by  the  state  board  of  healtlL  1  Gen. 
St  p.  1172,  {  50. 

Thirdly.  There  Is  also  alleged  infirmity  in 
the  manner  of  analysts.  Tbe  law  does  not 
specify  the  maimer  In  which  the  analysis 
shall  be  conducted.  This  is  not  a  proceeding 
under  section  41  of  the  act  (Gen.  St  p.  1170), 
but  a  summary  proceeding  to  recover  a  pea- 
alty  for  having  in  possession,  for  the  pur- 
poses of  sale,  adulterated  mlllc,  under  section 
86  of  the  act  (Gen.  St  p.  1170).  AU  that  it  is 
necessary  to  aver  or  to  prove  is  that  the 
milk  alleged  to  be  adulterated  contained  more 
than  88  per  centum  of  watery  fluids,  or  less 
than  12  per  centum  of  milk  solids.  The  pres- 
ence of  the  one  or  the  absence  of  tbe  other 
stamps  it  as  adulterated  milk.  There  was 
evidence  from  which  the  Jury  had  a  right  to 
infer  that  the  milk  In  question  was  of  the 
penalized  character.  That  question  of  fact 
Is  not  subject  to  controversy  here.  The  case 
of  Shivers  v.  Newton,  45  N.  J.  Law,  475,  was 
not  a  prosecution  under  section  36  of  the  act, 
and  does  not  rule  this  case.  Bhlppen  Wallace, 
who  made  the  analysis,  was  sworn  as  a  wit- 
ness in  the  cause,  and  testified  to  the  fact 
of  adulteration. 

Fourthly.  It  Is  contended  that  the  failure 
to  prove  on  the  trial  that  the  defendant  had 
knowledge  that  the  milk  was  below  the 
standard  was  fatal  to  the  plalntUTa  caae. 

Digitized  by  V-3 


Conn.) 


CANDEB  T.  NEW  YORK,  N.  H.  &  H.  B.  Ca 


n 


It  vaB  not  necessary  either  to  aver  or  prove 
tuch  knowledge.  That  subject  is  elaborately 
discuRsed  In  State  t.  Halsted,  39  N.  J.  Law, 
402,  affirmed  In  41  N.  J.  Law,  552.  The  rule 
recognized  In  that  case  Is  that,  where  a  stat- 
ute specifically  defines  what  acts  shall  con- 
stitute a  misdemeanor,  It  Is  sufficient  In  the 
Indictment  to  bring  the  defendant  within  the 
statutory  description  of  the  crime.  The  dis- 
tinction Is  between  cases  where  a  legislative 
act  forbids  a  ministerial  officer  to  do  an 
act  which,  by  reason  of  such  prohibition,  be- 
comes Indictable  at  common  law,  and  cases 
where  the  statute  declares  what  shall  be  In- 
dictable. In  the  former  case,  under  the  com- 
mon law,  allegation  of  corrupt  Intent  or 
guilty  knowledge  Is  essential  In  the  indict- 
ment; In  the  latter,  It  is  otherwise.  Chief 
Justice  Beasley,  In  his  opinion  reviewing  this 
case  In  the  court  of  errors  and  appeals  (Id., 
41  N.  J.  Law,  502),  says:  "As  there  Is  an 
undoubted  competency  in  the  lawmaker  to 
declare  an  act  criminal  irrespective  of  the 
knowledge  or  motive  of  the  doer  of  such  act, 
there  can  be,  of  necessity,  no  Judicial  author- 
ity having  the  power  to  require.  In  the  en- 
forcement of  the  law,  such  knowledge  or  mo- 
tive to  be  shown."  See,  also,  Reynolds  v. 
State  (N.  J.  Sup.)  47  Atl.  644.  There  is  noth- 
ing In  the  law,  or  in  the  character  of  the  for- 
bidden act,  which  indicates  a  legislative  in- 
tent to  make  guilty  knowledge  a  circum- 
stance necessary  to  be  proven.  If  such  a 
provision  is  ingrafted  upon  the  statute  by 
Judicial  interpretation,  it  would  furnish  very 
Blight  protection  to  the  public. 

Fifthly.  It  la  objected  that  there  was  no 
competent  proof  on  the  trial  below  that  the 
chemist  who  made  the  analysis  was  appoint- 
ed by  the  state  board  of  health.  The  chem- 
ist testified  that  be  was  a  chemist,  and  was 
duly  appointed  and  acted  in  the  case.  That 
'  was  sufficient  prima  facie  evidence  of  his 
official  character,  and  there  was  no  counter 
testimony  offered  on  that  subject  Denn  v. 
Pond,  1  N.  J.  Law,  379;  Brewster  v.  Vail, 
20  X.  J,  Law,  B6,  38  Am.  Dec.  647;  Conover 
T.  Solomon,  Id.  295;  Inhabitants  of  Tp.  Perth 
Amboy  v.  Smith,  19  N.  J.  Law,  52;  Beeves 
T.  Ferguson,  31  N.  J.  Law,  107;  Gilbert  ▼. 
Patterson,  82  N.  J.  Law,  177. 

The  oijy  remaining  reason  tor  reversal 
that  we  consider  it  necessary  to  notice  is 
that  the  Judgment  of  the  Justice  does  not  ad- 
judge to  whom  the  penalty  shall  be  paid. 
The  Judgment  is  In  the  form  following:  "It 
Is  adjudged  that  for  the  offense  aforesaid  the 
defendant,  Anthony  Miehla,  has  forfeited, 
and  that  he  does  pay,  the  sum  of  fifty  dol- 
lars, lawful  money  of  the  United  States  of 
America  to  be  disposed  of  as  the  law  directs, 
and  three  dollars  and  forty-two  cents,  costs 
of  suit."  The  statute  Axes  the  penalty  at 
fifty  dollars,  and  provides  that  it  shall  be 
paid  into  the  treasury  of  the  state.  1  Gen. 
St  p.  U70,  H  87,  42.  Where  the  statute,  as 
In  this  case,  makes  a  definite  and  specific  dis- 
posal of  the  penalty  to  be  imposed,  the  Jndg- 
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ment  of  conviction  need  not  contain  an  ex- 
press award  to  that  effect  In  Re  Boothroyd, 
15  Mees.  &  W.  1,  Pollock,  a  B.,  in  discussing 
the  objection  that  the  conviction  Improperly 
directed  the  penalty  to  be  paid  "as  the  law 

'  directs,"  said:  "I  think  the  true  rule  is  that, 
where  the  Justices  are  to  exercise  a  discre- 
tion, they  must  show  on  the  face  of  the  con- 
viction that  they  have  done  so;  bnt,  If  no 
discretion  is  vested  In  them,  then  it  is  suffi- 

i  dent  for  the  conviction  to  state  that  the  pen- 
alty is  to  go  as  the  law  directs."     Paley, 

I  Ctonv.  286-288.  The  Judgment  below  should 
be  affirmed,  with  costs. 


CANDEB  V.  NEW  TORK,  N.  EL  ft  H.  R.  00. 

(Supreme  Ooort  of  Errors  of  OMinectlcut    Hay 

8. 1901.) 

CARRIERS— FINDINGS  OF  FACT-CHANOB— RB- 
FUSAL  —  CARRIBR-3  UABILITY  —  RESTRIC- 
TION—CONTRACT  —  VALIDITY  —  UNLOADINO 
CATTLE— CONTRIBUTORY   NEOLiaKNO. 

1.  Refusal  of  the  trial  court  to  make  chan- 
ges in  its  findings  of  fact  was  not  prejudicial. 
where  the  changes  requested  would  not  nave  al- 
tered the  law  applicable  to  the  case. 

2.  One  of  plaintiff's  steers  was  Injured  while 
being  unloaded  from  a  car  of  the  defendant 
company,  by  reason  of  a  defective  chute.  The 
cattle  were  shipped  under  a  uniform  IWe-stook 
contract,  which  allowed  plaintiff  a  lower  rate 
in  consideration  that  he  would  load  and  unload 
the  cattle  at  his  own  risk.  Held,  that  a  charge 
that,  if  the  jury  found  that  plaintiff  had  enter- 
ed into  the  uniform  live-stock  contract,  he  could 
not  recover,  was  proper. 

3.  A  contract  to  carry  cattle  at  a  lower  rate 
in  consideration  that  the  shipper  would  load 
and  unload  them  at  his  own  risk  was  not  in- 
ralid,  as  exonerating  the  carrier  from  the  exer- 
cise of  ordinary  care. 

4.  Plaintiff  shipped  cattle  on  the  defendant 
road  under  a  specif  contract  to  load  and  un- 
load them  at  his  own  risk,  in  consideration  of  a 
lower  rate.  Plaintiff  unloaded  them  early  in 
the  morning  without  notifying  defendant's 
agent,  and  used  a  defective  chute  found  on 
the  premises,  belonging  to  defendant,  and  one 
of  the  steers  was  injured  by  falling  through  the 
chute.  Held,  that  it  was  proper  to  charge  that 
if  the  jury  should  find  that  plaintiff  nnderto<A 
to  unload  the  cattle  before  daylight,  without  no- 
tice to  defendant  or  its  servants,  and  in  so  do- 
ing used  a  chute  which  he  knew  was  defective, 
he  was  guilty  of  negligence,  and  could  not  re- 
cover, irrespective  of  the  shipping  contract. 

Appeal  from  court  of  common  pleas.  New 
Haven  county;  Leverett  M.  Hnbbard, 
Judge. 

Action  by  William  J.  Candee  against  the 
New  York,  New  Haven  &  Hartford  Railroad 
Company.  From  a  Judgment  in  favor  of  de- 
fendant plaintiff  appeals.    Afitaned. 

This  action  was  bronght  against  the  de- 
fendant, as  a  common  carrier  of  live  stock, 
to  recover  the  value  of  an  ox  alleged  to 
have  been  injured  at  Milford,  Conn.,  by  rea- 
son of  the  defective  chute  used  to  unload  the 
ox  from  the  car.  The  case  was  brought  orig- 
inally before  a  Justice,  and  appealed  to  tlie 
court  of  common  pleas.  In  the  latter  conrt 
the  case  was  tried  to  the  Jury,  and  the  de- 
fendant had  a  verdict     A  rteomi  of  the 
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facta  as  they  appear  In  tbe  flndlntr  is  this: 
The  plaintiff  offered  evidence  tending  to 
show,  and  claimed  to  have  proved,  that  tbe 
plaintiff  delivered  to  the  Erie  Railroad  Com- 
pany, at  Callocoon,  N.  Y.,  on  the  8th  day  of 
March,  1888,  a  car  load  of  cattle,  to  be 
carried  by  It  and  connecting  carriers  to  Mil- 
ford,  Conn.  That  said  cattle  were  received 
by  the  defendant  as  a  connecting  carrier, 
and  transported  to  said  MUford,  being  ac- 
companied by  the  plaintiff.  That  they  ar- 
rived at  MUford  on  the  morning  of  March 
10,  1898,  between  4  and  5  o'clock,  and  were 
unloaded  by  the  plaititlff  and  his  servants 
between  6  and  7  o'clock  the  same  morning. 
They  were  unloaded  over  a  chute  owned  by 
tbe  defendant,  and  found  by  the  plaintiff  on 
the  premises  of  the  defendant,  30  or  40  feet 
from  the  railroad  tracks,  but  obtained  by  the 
plaintiff,  his  servants  and  agents,  of  their 
own  motion,  and  without  the  directions,  con- 
sent, or  knowledge  of  the  defendant  or  its 
agents.  The  chute  was  found  by  the  plain- 
tiff to  be  defective,  in  that  the  bottom 
boards  were  rotten,  and  that  therefore  the 
same  was  unsafe  for  the  purpose  of  onload* 
Ing  cattle.  The  plaintiff  attempted  to  repair 
and  strengthen  tbe  chute,  and  to  make  tlie 
same  suitable  for  such  use,  by  blocking  it 
up  with  railroad  ties  and  plank.  That  he 
then  used  the  chute  to  unload  his  cnttlc.  and 
that  the  first  one  to  be  unloaded— the  one  for 
Injury  to  which  this  suit  Is  brought— broke 
through  the  bottom  boards,  and  was  injur- 
ed so  as  to  be  of  no  value,  to  the  damage 
of  the  plaintiff  $86.  That  the  plaintiff  filed 
a  notice  of  claim  for  damages  a  few  days 
thereafter  with  the  defendant's  agent.  That 
the  plaintiff  received  no  bill  of  lading,  or 
receipt  of  any  kind,  when  he  shipped  the 
cattle,  and  no  written  contract  of  any  kind 
was  entered  Into  by  tbe  plaintiff  with  the 
initial  or  any  connecting  carrier  for  the 
transportation  of  the  said  cattle,  and  that  no 
freight  rate  was  agreed  upon  for  such  trans- 
portation, and  no  freight  charges  were  paid 
until  the  cattle  arrived  at  MUford,  when 
the  same  was  paid  by  the  plaintiff.  The  de- 
fendant, on  the  other  hand,  claimed  to  have 
proved  that  the  said  cattle  were  shipped-  by 
the  plaintiff  under  a  written  contract  known 
as  a  "nnlfonn  live-stock  contrftct"  by  the 
terms  of  which  tbe  plaintiff.  In  considomtioD 
of  a  lower  rate  of  freight  agr^,  among 
other  things,  that  be  should,  at  his  own 
risk,  load  and  unload  the  said  cattle;  that 
the  defendant  had  no  knowledge  of  the  dme 
said  cattle  arrived  at  Milford,  and  had  no 
opportunity  to  deliver  them  to  the  plaintiff; 
that  no  agent  of  the  defendant  was  request- 
ed to,  or  had  any  opportunity  to,  assist  in 
the  matter  of  unloading  the  same,  but  that 
tbe  plaintiff,  of  his  own  choice,  undertook 
the  business  of  unloading  them  without  the 
knowledge  or  consent  of  the  defendant 

Mehemiah  Candee^  for  appellant.    Harry 
G.  Day,  for  appellee. 


ANDRBiWS,  0.  J.  (after  stating  the  facta). 

Some  of  the  plaintiff's  assigned  reasons  of 
appeal  are  that  the  court  refused  to  make 
such  changes  in  tbe  finding  of  facts  as  be 
requested.  We  think  there  «ras  no  error  bi 
any  of  these.  The  changes  would  not  af- 
fect any  question  of  law.  The  plaintiff  also 
objects  to  various  parts  of  the  charge  whteb 
he  points  out  Some  of  the  parts,  taken 
separately,  might  appear  to  be  erroneoos. 
But  we  think  the  charge,  taken  as  a  whole, 
is  not  open  to  objection.  The  court  did 
charge  as  the  plaintiff  requested  as  to  its 
duty  In  loading  the  cattle.  But  In  the  same 
connection  he  told  the  Jury  that  if  they 
found  the  plaintiff  had  entered  into  the  con- 
tract spoken  of  as  the  "Uniform  Llve-Stock 
Contract"  then  he  could  not  recover.  He 
told  the  Jury  that  a  common  carrier  of  live 
stock  might  limit  its  responsibility  by  spe- 
cial contract  if  it  did  not  extend  to  an  ex- 
oneration of  the  carrier  from  tbe  duty  of 
exercising  ordinary  care.  We  suppose  this 
to  be  the  law.  Welch  v.  Railroad  Co.,  41 
Conn.  338;  Camp  v.  Steamboat  Co.,  43  Conn. 
340;  Coupland  v.  Railroad  Co.,  61  C<Min.  53& 
23  AU.  870,  15  L.  R.  A.  534.  The  contract  in 
this  case  does  not  transgress  this  rule.  Tbe 
court  also  told  the  Jury  that  irrespective  ot 
the  said  contract  If  they  found  that  the 
plaintiff,  before  daylight  on  the  morning 
wh^n  the  cattle  arrived,  undertook  to  un- 
load his  own  cattle  without  notice  to  tbe 
defendant  or  its  servants,  and  in  so  doing 
used  a  chute  which  he  knew  was  defective, 
and  one  of  his  creatures  was  injured  by  res- 
son  of  such  defect  be  could  not  recov^  for 
such  injury  of  the  defendant  That  would 
be  an  injury  resulting  from  bis  own  negli- 
gence. There  is  no  error.  The  other  Judges 
concurred. 


80PER  et  al.  t.  TTLKR. 
(Supreme  0>art  of  Errors  of  Connecticnt    Mny 

8,  1901.) 
SALES -BREACH  OP  CONTRACT  —  DKIaAT  IN 
PERFORM  ANCE>-I  NSTRUCTION8. 
In  a  gnit  for  breach  of  contract  to  accept 
certain  grain  which  defendant  refused  becaase 
of  delay  in  shipment,  failuve  to  instruct  tiuf 
jury  as  to  tbe  question  of  reasonable  time  in 
the  performance  of  tbe  contract  is  error. 

Appeal  from  district  court  of  Waterbury; 
George  H.  Cowell,  Judge. 

Action  by  John  E.  Soper  &  Co.  against 
William  M.  Tyler  for  damages  for  breach  of 
contract.  There  was  a  Judgment  in  favor 
of  plaintiff,  and,  for  alleged  errors  In  char- 
ging the  Jury  and  in  refusing  to  grant  a  new 
trial,  defendant  appeals.    Reversed. 

John  O'NeiU  and  Susan  C.  O'Neill,  for  ap- 
pellant   Edward  L.  Seery,  for  appellees. 

ANDREWS,  C.  J.    On  the  22d  day  ot  June, 

1899,  the  defendant  sent  to  the  plaintiffs  a 
telegram  as  follows:  "Send  two  cars  white 
clipped  oats,  thlrty-alx  pounds,  thirty-three 
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and  a  half.  Ana.  Immediately."  On  the  same 
day  the  plaintiff  answered  by  telegram  say- 
ing, "Have  booked  your  order,  but  the  price 
1>  too  low,"  and  a  letter  like  this:  "We  have 
this  day  sold  you  two  cars  88.  .88  dipped 
wbite  oats  at  82^  To  be  shipped  prompt. 
Desi«natl«i  Waterbmy,  Conn.  Line  via  H. 
R.  Invoice  and  sight  draft  to  come  from  na. 
If  any  error  In  the  abore,  please  reply  by  re- 
tnm  mail."  On  the  15th  day  of  July,  1899, 
the  defendant,  not  having  secured  the  oats, 
and,  as  far  as  appears,  not  having  heard 
from  them,  sent  to  the  plaintiffs  this  letter: 
"About  the  middle  of  .Tnne  I  wired  yon  for 
two  cars  of  oats,  at  83%,  to  weigh  36  lbs.  per 
bushel.  June  22  I  received  your  statement 
tbat  they  would  be  shipped  promptly,  and  I 
made  sale  of  the  two  cars  accordingly.  Par- 
ties now  refuse  to  take  them  on  account  of 
delay.  Please  countermand  the  order  and 
oblige."  The  oats  arrived  In  Waterbnry  on 
the  2Tth  of  July,  1899,  and  were  formally 
tendered  to  the  defendant  on  the  29th  of  that 
month.  The  defendant  refused  to  receive 
them.  Afterwards  the  plaintiffs,  claiming  to 
act  on  account  of  the  defendant  sold  tue 
oats  for  30  centa  per  busheL  This  suit  waa 
brought  to  recover  for  the  difference  in  the 
price. 

The  fact  that  the  defendant,  after  he  re- 
ceived the  letter  and  tdegram  of  June  22d, 
bargained  to  sell  the  oata  to  another  party, 
would  aeem  to  show  that  he  regarded  the 
contract  between  himself  and  the  plaintiffs 
as  a  completed  one,  and  that  nothing  remain- 
ed but  perfbrmance  by  the  plalntlffa  That 
being  so,  the  decisive  question  In  the  case  la 
whether  or  not  the  defendant  was  Justified  In 
refusing  to  receive  the  oats  by  the  delay  In 
the  delivery.  In  all  cases  of  contract  where 
the  time  of  performance  is  not  specified,  the 
law  requires  that  It  shall  be  performed  with- 
in a  reasonable  time.  Atwood  t.  Cobb,  IS 
Pick.  227,  Shaw,  J.;  Cocker  7.  Manufacturing 
Co,  8  Sumn.  680,  Fed.  Caa.  No.  2.932,  Story. 
J.  If  the  party  on  whom  the  duty  of  pet- 
formance  rests  delays  beyond  a  reasonable 
time,  then  the  other  party  may  refuse  to  ac- 
cept p^formance.  Thus,  where  the  contract 
impoaes  on  the  vendor  the  duty  of  sending 
the  goods,  he  must  send  them  within  a  rea- 
Mwable  time.  Chit  Cont  lOOK;  BenJ.  Sales 
(6tb  Bd.)  6&&  And,  If  they  are  not  so  sent 
the  buyer  Is  relieved  from  the  obligation  of 
receiving.  Ellis  v.  Thompson,  S  Mees.  &  W. 
445;  Danforth  v.  Walker,  40  Vt  257.  In 
this  case  the  oats  were  ordered  on  the  22d' 
day  of  June,  1899.  They  did  not  arrive  In 
Waterbury  nntil  the  27th  of  Jnly  following, 
and  wwe  not  formally  tendered  to  the  de- 
fendant until  the  29th  of  the  latter  month. 
They  were  not  shipped  at  any  time  conalgned 
to  this  defendant  They  were  consigned  to 
the  plaintiff  at  Waterbnry,  Conn.,  with  In- 
atrnctiona  to  the  carrier  to  inform  the  dtt> 
fendaat  There  was  on  the  trial  evidence 
that  a  reasonable  time  for  the  carriage  of 
freight  fram  Chicago  to  Waterbuiy  did  oat 


exceed  10  days.  What  was  sndi  reasona- 
ble time  was  a  questlcm  of  fact  for  the  Jury. 
If  the  Jury  believed  this  evidence,  then  the 
verdict  ought  to  have  been  for  the  defendant 
But  upon  this  question  of  reasonable  time  In 
the  performance  of  this  contract  the  Jury 
was  not  instructed  at  all.  We  think  the 
court  erred  In  omitting  such  Instruction.  In 
every  case  It  is  the  duty  of  the  court  to  give 
the  Jury  such  Instructions  as  are  correct  In 
law  as  are  adapted  to  the  Issues,  and  as  are 
sufficient  for  their  guidance  In  the  case  be- 
fore them.  City  of  Hartford  v.  Champion, 
68  Conn.  276,  20  Ati.  471;  MUler  T.  Lampson, 
66  Conn.  482,  84  Ati.  79;  Smith  v.  Hall,  09 
Conn.  667,  38  Ati.  Sb6.  There  is  error,  and 
a  new  trial  la  granted.  The  other  Judges 
concurred. 


GABLAND  v.  GAINES. 

(Supreme  Court  of  Errors  of  Oonnectient    May 

8^1901.) 

OUARANTT— LBASB-KXBCUnON— KVIDBNCB- 
AFFIRMATIVB  AliLBOATtONS— SPBCIFIC  DB- 
MAND-UNITBD  STATES  INTERNAL  KEVENUB 
—UNSTAMPED  LEASE— BVIDBNCBi-ADMISSI- 
BILITT-ABSOLUTB  AND  CONDITIONAL  GUAR- 
ANTY —  CONSIDERATION -.  TIME  OP  BXECV- 
TION. 

1.  Where  plaintiff  sued  on  a  guaranty  annex- 
ed to  a  lease,  evidence  that  the  lease  had  been 
sent  by  mail  to  the  lessee,  that  he  received  and 
returned  it  to  plaintiff  with  lessee's  name  sign- 
ed thereto,  and  that  he  afterwards  occupied 
the  rooms  which  were  the  subject  of  the  lease, 
was  sufflcient  prima  facie  proof  of  the  execu- 
tion of  the  lease  to  authorise  its  admission  in 
evidence. 

2.  Where  plaintiff  sued  on  a  written  contract 
of  guaranty,  ailet^ng  its  execution  by  defend- 
ant, and  defendant  answered  that  he  had  no 
information  or  knowledge  sufficient  to  form  a 
belief  with  regard  to  the  truth  of  sach  allei^- 
tion,  plaintiff  was  not  required  to  prove  the  ex- 
ecution of  the  contract,  since  Gen.  St.  |  874, 
requires  that,  if  the  defendant  intends  to  con- 
trovrTt  the  execution  of  any  written  Instm- 
ment  sued  on,  he  shall  deny  the  same  In  his  an- 
swer specifically. 

3.  The  United  States  Internal  revenue  law  of 
1888  (section  14),  providing  that  certain  writ- 
ten instruments  shall  not  be  admissible  in  evi- 
dence unless  stamped,  affects  their  admlsslbili^ 
In  federal  courts  only. 

4.  Where  a  guaranty  affixed  to  a  lease  read, 
"I  hereby  guaranty  the  payment  of  said  rent, 
and  the  performance  of  the  agreement  of  the 
lessee  for  the  fnli  term  of  the  lease,"  it  was  sn 
absolute  undertaking,  and  not  a  conditional 
guaranty;  and  hence  the  guarantor  became  lia- 
ble immediately  on  defantt  of  lessee,  and  the 
lessor  was  entitled  to  sue  thereon  without  show- 
ing diligent  efforts  to  collect  from  lessee. 

5.  Where  plaintiff  refused  to  lease  certain 
premises  to  defendant's  son  unless  defendant 
would  guaranty  the  payment  of  rent,  the  let- 
ting of  the  premises  to  the  son  was  a  suflB- 
cient  consideration  for  the  father's  guaranty. 

6.  Where  a  contract  of  guaranty  is  annexed 
to  a  lease,  and  the  lessor  refuses  to  allow  the 
lessee  to  occupy  the  premises  until  such  guaran- 
ty is  executed,  its  execution  will  be  deemed 
to  be  contemporaneous  with  that  of  the  lease, 
though  It  was  In  fact  executed  subsequently. 

Appeal  from  court  of  common  pleaa.  New 
Haven  county;  John  P.  Studley,  Judge. 
Action  by  Annie  O.  K.  Garland  agalnat 
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Hiomas  J.  Gaines.  From  a  Judgment  In  fa- 
vor of  plaintiff,  defendant  appeals.  Affirm- 
ed. 

Hobart  L.  Hotchkiss  and  Harry  W.  Asber, 
for  appellant  Walter  P.  Jodson,  for  appel- 
lee. 

HAUi,  J.  It  appears  from  the  flndlng  that 
the  plaintiff  leased  to  the  defendant's  son. 
Thomas  J.  Gaines.  Jr.,  who  Is  alleged  to  have 
been  at  that  time  a  minor,  a  one-tblrd  Inter- 
est In  certain  rooms  In  New  Haven,  to  be 
occnpled  by  him,  with  two  other  students, 
from  September  29,  1898,  to  June  29,  1899. 
Being  unwilling  to  rent  the  rooms  to  the  son 
without  the  guaranty  of  his  father  for  the 
payment  of  the  rent,  the  plaintiff  on  the  15th 
of  June  signed  In  duplicate  a  lease,  and  sent 
the  same  to  Thomas  J.  Gaines,  Jr.,  to  be  ex- 
ecuted by  him,  and  to  hare  the  guaranty  at 
the  foot  of  the  lease  signed  by  his  father; 
they  both  being  out  of  the  state.    In  July, 

1898,  the  lease  was  returned  to  the  plaintiff 
with  the  names  of  the  son  and  of  the  defend- 
ant signed,  respectively,  to  the  lease  and  the 
guaranty;  the  latter  under  the  date  of  July 
23,  1898,  at  New  York,  where  the  defendant 
resided,  niomas  J.  Gaines,  Jr.,  with  the 
two  other  students,  took  possession  of  the 
rooms  September  29, 1808,  and  occupied  them 
a  few  weeks,  when,  on  account  of  Illness,  he 
went  away.  Informing  the  plaintiff  that  he 
would  be  gone  for  a  few  weeks.  He  did  not 
return,  and  the  two  other  students,  under 
similar  leases  to  that  above  described,  occn- 
pled the  rooms  until  the  end  of  the  term.  In 
November  and  In  December,  in  reply  to  let- 
ters from  the  plaintiff  requesting  payment  of 
the  rent,  which  by  the  lease  was  payable 
each  fourth  week  of  the  term,  the  defendant 
wrote  In  one  letter  that  he  would  Inquire 
Into  the  matter  and  send  check,  and  In  the 
other  that  his  son  would  not  be  able  to  re- 
turn to  college  during  the  term,  and  asking 
for  a  rebate  of  one-half  the  rent.    On  July  1, 

1899,  plalntlfTs  attorney  wrote  the  defend- 
ant, stating  the  amount  of  the  rent  due  on 
the  lease  executed  by  his  son,  that  the  de- 
fendant was  guarantor  thereon,  and  asking 
him  what  he  Intended  to  do  regarding  It,  and 
Informed  him  that  he  should  bring  suit  un- 
less he  heard  from  him.  It  Is  fairly  Implied 
from  the  flndlng  that  this  letter  was  duly 
mailed.  It  Is  therefore  to  be  presumed  that 
It  was  received.  It  did  not  appear  that  be  re- 
plied to  It.  No  part  of  the  rent  due  from 
Thomas  J.  Gaines,  Jr.,  has  been  paid,  al- 
though demanded  both  of  him  and  of  the  de- 
fendant 

The  guaranty  signed  by  the  defendant  and 
made  a  part  of  the  complaint  Is  as  follows: 
"In  consideration  of  the  letting  of  the  prem- 
ises above  described,  I,  Thomas  J.  Gaines, 
of  New  Tork,  hereby  guaranty  the  payment 
of  said  rent  and  performance  of  the  agree- 
ment of  the  lessee  for  the  full  term  of  this 
lease."  No  United  States  Internal  revenue 
stamp  was  affixed  to  the  lease  until  the  Vh 


■ignment  of  this  case  for  trIaL  Counsel  for 
defendant  objected  to  the  admission  of  the 
lease  and  guaranty  in  evidence  upon  the 
grounds  that  there  was  no  proof  of  the  exe- 
cution of  the  same  either  by  said  Thomas  J. 
Gaines,  Jr.,  or  by  the  defendant  and  that  no 
Internal  rev^ine  stamp  had  been  affixed  to 
the  lease  at  the  time  of  Its  execution.  These 
objections  were  properly  overruled.  The 
fact  that  the  lease  was  sent  by  the  plaintiff 
to  Thomas  J.  Gaines,  Jr.,  to  be  executed; 
that  he  received  It;  that  it  was  returned  to 
the  plaintiff  with  his  name  signed  to  It;  and 
that  he  afterwards  occupied  the  rooms,— was 
prima  facie  proof  of  the  execution  of  the 
lease  by  him.  The  plaintiff  was  not  required, 
under  the  pleadings,  to  prove  the  execution 
of  the  contract  of  guaranty.  The  defendant's 
answer  that  be  had  no  Information  or  knowl- 
edge sufficient  to  form  a  belief,  made  to  that 
paragraph  of  the  complaint  which  alleges 
"that  on  or  about  July  23.  1898.  said  lease 
was  returned  to  the  plaintiff  signed  by  the 
defendant  as  guarantor,  and  by  Thomas  J. 
Gaines,  Jr.,"  was  not  a  compUance  with  the 
provisions  of  section  874  of  the  General  Stat- 
utes, requiring  that  if  the  defendant  Intends 
to  controvert  "the  ezecntlon  or  delivery  of 
any  written  Instrument  or  recognizance  sued 
npon  he  shall  deny  the  same  In  bis  answer 
specifically."  The  answer  made  was  equiva- 
lent to  a  statement  that  the  defendant  could 
not  In  good  faith  deny  the  execution  of  the  j 
guaranty,  but  that  he  would  not  admit  it  ' 
Sayles  ▼.  Fitsgeraid,  72  Conn.  391,  44  AtL 
733.  But  it  is  only  when  specifically  denied 
that  the  plaintiff  was  required  to  prove  such 
execution. 

The  failure  to  affix  a  revenue  stamp  to  the 
lease  did  not  render  it  inadmissible.  The  \ 
provisions  of  section  14  of  the  United  States  { 
internal  revenue  law  of  1898  do  not  affect  the 
use  as  evidence  in  the  state  courts  of  an  in- 
strument from  which  a  stamp  has  been  omit- 
ted. Griffin  V.  Ranney,  36  Conn.  239;  Green 
V.  Holway,  101  Mass.  243;  Cassidy  v.  St  Gu'- 
maln  (B.  I.)  46  Atl.  35. 

The  letters  received  by  the  plaintiff  in  re- 
ply to  those  written  by  her  to  the  defendant  ' 
and  that  of  the  plaintiff's  attorney  to  the  de- 
fendant in  connection  with  the  other  facts 
of  the  case,  were  relevant  evidence  to  prove 
the  execution  of  the  contract  of  guaranty; 
but  as  the  plaintiff,  upon  the  pleadings,  was 
not  required  to  prove  that  allegation  of  the 
complaint  the  question  of  their  admissibili- 
ty becomes  unimportant  in  this  case. 

The  undertaking  of  the  defendant  was  an 
absolute,  not  a  conditional,  guaranty;  and 
the  plaintiff  was  therefore  not  required  to 
make  furtho'  efforts  to  collect  the  rent  from 
the  lessee,  in  order  to  enable  her  to  main- 
tain an  action  against  the  guarantor.  The 
defendant  became  liable  upon  the  default  of 
the  lessee.  Camp  v.  Scott,  47  Conn.  860-379; 
Tyler  v.  Waddingham,  58  Conn.  893,  20  AtL 
336,  8  L.  B.  A.  So?;  Beardsley  v.  Hawes,  71 
Conn.  39,  40  Atl.  1013.    It  u  true,  there  must 
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hare  been  a  legal  consideration  for  the  con- 
tract of  g:naranty,  but  such  consideration 
need  not  have  moved  from  the  plaintiff  to 
tite  defendant  If  the  guaranty  was  execut- 
ed contemporaneously  with  the  lease,  and 
was  an  essential  ground  of  the  credit  extend- 
ed to  the  lessee,  that  waa  a  sufficient  con- 
sideration. Cowles  T.  Pick,  SB  Conn.  261- 
25C,  10  Atl.  569;  Brandt  Sur.  |  15.  If  the 
guaranty  was  executed  subsequently  to  the 
lease.  It  will  be  deemed  to  have  been  made 
contemporaneously  with  it  If  delivered  at 
the  same  time,  and  before  the  lessee  was 
permitted  to  occupy  the  rooms.  Kennedy  ft 
Shaw  Lumbo-  Oo.  v.  S.  S.  Construction  Co., 
123  Cal.  581,  56  Pac.  45T.  The  consideration 
stated  in  the  guaranty,  namely,  "the  letting 
of  the  premises  above  described,"  was  a  suf- 
flclent  one,  and  was  proved  by  the  facts 
showing  that  the  lease  signed  by  the  leasee 
was  not  delivered  to  the  plaintiff  until  aftef 
it  had  been  signed  by  the  defendant;  that  it 
was  BO  executed  and  delivered  before  the 
commencement  of  the  term,  and  before  the 
lessee  commenced  his  occupancy;  and  that 
the  plaintiff  rented  the  rooms  to  Thomas  J. 
Oalnes,  Jr.,  upon  the  faith  of  the  defendant's 
guaranty.  There  to  no  error.  The  other 
judges  concurred. 


ADAMS  V.  LIIiLIBRIDOB  «t  aL 

(Snpreme  Court  of  Errors  of  Oonnecticnt    May 

7.  1901.) 

WILLS  —  ACTION  TO  CON8TRUH  —  TBSTATOR'S 

INTKNTIOK— UKK  EBTATB-VBBT- 

BD  BSTATB-HEUR8. 

Where  a  will  devised  the  residue  of  testa- 
tor's estate  to  his  wife,  with  power  to  sell  and 
convey  all  or  any  part,  or  use  the  same  In  any 
manner  she  miKnt  see  fit,  during  her  life,  and 
at  ber  denth  the  balance,  if  any  remained,  to 
his  lawful  heirs,  the  wife  took  only  a  life  estate, 
to  that  at  her  death  intestate  the  portion  of 
the  estate  which  she  had  not  disposed  of  did  not 
go  to  ber  heirs,  but  to  the  heirs  of  the  husband 
at  the  time  of  his  death. 

Case  reserved  from  superior  court  New 
London  connty;  Silas  A.  Robinson,  Judge. 

Suit  to  construe  a  will  by  George  F. 
Adams,  as  administrator  of  the  estate  of 
Idella  H.  Adams,  deceased,  against  Thurs- 
ton B.  Ullibrldge,  administrator,  and  others. 
On  reserved  questions. 

Hadlal  A.  Hull,  for  plaintiff.  Charles  F. 
Thayer,  for  defendants. 

HATJn  J.  The  questions  which  are  deci- 
sive of  this  case  arise  under  the  will  of 
Blisha  Hull,  who  died  in  1877,  leaving  a 
widow,  Sarah  A.  Hull,  and  two  daughters, 
IdeUa  Hull  Adams  and  Isadora  Hull  Lath- 
rop,  and  real  and  personal  estate  of  the 
value  of  $12,0p0.  After  providing  for  the 
payment  of  his  debts  and  funeral  charges 
and  bequeathng  to  each  of  his  said  daugh- 
ters the  sum  of  1500,  he  used.  In  the  last 
item  of  bis  will,  the  following  language: 
1  give,  devise,  and  bequeath  to  my  I>eloved 


wife,  Sarah  Ann,  all  the  balance  of  my  es- 
tate, both  real  and  personal,  and  at  her 
death  the  balance,  if  any  remains,  to  my 
lawful  heirs;  meaning  to  convey  to  my  be- 
loved wife,  the  said  Sarah  Ann,  the  right  to 
sell  and  convey  all  or  any  part  of  my  es- 
tate, either  real  or  personal,  or  use  the  same 
in  such  manner  as  she  may  see  fit  during 
her  lifetime."  Upon  the  death  of  said 
Ellsha  Hull,  bis  widow,  the  said  Sarah  A. 
Bull,  as  executrix  of  his  will,  took  posses- 
sion of  said  estate,  and  paid  the  debts  and 
legacies,  and  rendered  her  final  account  to 
the  court  of  probate,  which  was  accepted. 
The  said  Sarah  A  Hull  died  In  1887,  leaving 
a  will.  In  which  certain  trusts  are  created, 
and  some  of  the  devises  of  which  are  made 
conditional  upon  the  construction  to  be  pla- 
ced upon  the  said  will  of  her  husband,  and 
parts  of  which  we  are  asked  to  construe. 
Her  daughter  the  said  Isadora  Hull  Lathrop 
died  in  1884,  leaving  an  only  child,  Carrol 
li.  Lathrop.  Her  surviving  daughter,  Idella 
Hull  Adams,  as  executrix  and  trustee  under 
her  mother's  will,  took  possession  of,  and 
caused  to  be  inventoried  as  her  mother's  es- 
tate, the  said  property  which  had  belonged 
to  the  estate  of  said  Ellsha  Hull;  and  her 
final  account  as  such  executrix,  in  which  she 
charges  herself  with  personal  property  to 
the  amount  of  $5,515,  which  was  a  part  of 
the  estate  of  Ellsha  Hull,  was  accepted  by 
the  court  of  probate.  Said  Idella  Hull 
Adams  died  In  1888,  Intestate,  and  ber  hus- 
band, Oeorge  F.  Adams,  the  plaintiff.  Is  ad- 
ministrator of  her  estate,  and  also  trustee 
under  the  will  of  Sarah  A..  Hull,  and  admin- 
istrator with  the  will  annexed  of  the  estate 
of  said  Sarah  A  Hull.  The  plaintiff,  as  such 
trustee  and  administrator  of  said  estates,  Is 
In  the  actual  possession  of  the  property 
which  belonged  to  the  estate  of  Ellsha  Hull, 
and  in  his  said  capacities  asks  In  the  com- 
plaint to  have  It  determined— First,  whether, 
by  the  language  quoted  from  the  will  of 
Ellsha  Hull,  an  absolute  estate  or  only  a 
life  estate  was  given  to  the  widow,  Sarah 
A.  Hull;  and,  second,  whether.  If  by  said 
provision  Sarah  A.  Hull  took  only  a  life 
estate,  the  property  so  given  became  upon 
her  death  intestate  estate.  In  the  case  of 
Mansfield  v.  Shelton,  07  Conn.  391,  85  Atl. 
271,  the  will  under  considerntion  contained 
the  following  provision:  "All  the  rest  and 
residue  of  my  estate,  both  real  and  person- 
al, and  wherever  situated,  I  give,  devise, 
and  bequeath  to  my  said  wife,  to  be  used 
and  appropriated  by  her,  as  much  as  she 
may  wish  for  her  happiness,  without  any 
restrictions  or  limitations  whatsoever,  and 
upon  the  decease  of  my  said  wife,  and  after 
the  payment  of  all  ber  debts  and  the  settle- 
ment of  her  estate,  I  give,  devise,  and  ber 
queath  whatever  of  property  or  estate  of 
such  residue  and  remainder  shall  remain  un- 
disposed of  at  the  decease  of  my  said  wife, 
to  •  •  •  In  trust  •  •  •"  The  ques- 
tion was  whether,  by  this  language,  an  ab- 
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eolute  or  only  a  life  estate  In  tbe  residue 
vested  In  the  widow.  After  reviewing  nu- 
merous recent  decisions  of  tbls  court  touch- 
ing the  question,  and  citing  also  Chase  v. 
lAdd.  li>3  Mass.  126,  26  K  E.  429,  and  Kent 
V.  Morrison,  153  Mass.  137,  26  N.  BL  427,  10 
L.  R.  A.  7D6,  It  was  held  that  only  a  life 
estate  was  given  by  tbls  provision.  The 
reasoning  of  the  court  in  reaching  that  con- 
clusion was:  First,  that  the  words,  "as 
much  as  she  may  wish  for  her  happiness 
without  any  restriction  or  limitation,"  modi- 
fled  the  preceding  words  of  the  clause  In 
question,  and  showed  It  to  have  been  the 
purpose  of  tbe  testator  to  give  to  his  widow 
tbe  power  of  disposition  of  so  much  of  tbe 
estate  as  she  might  wish  for  the  promotion 
of  her  happiness  during  her  life;  second, 
that  the  gift  over  to  tbe  trustee  of  so  much 
of  tbe  residue  as  should  remain  undisposed 
of  at  the  death  of  his  widow  Indicated  that ' 
it  was  not  intended  that  tbe  widow  should 
take  an  absolute  estate;  and,  third,  that  tbe 
power  of  disposition  did  not  render  the  es- 
tate conveyed  an  absolute  one.  The  lan- 
guage under  consideration  in  the  present 
case  is  In  many  material  respects  similar  In 
Its  effect  to  that  which  was  construed  In  the 
case  cited.  There  are.  however,  certain 
words  In  the  clause  in  question  In  the  pres- 
ent case  which  even  more  strongly  indicate 
an  Intention  to  create  only  a  life  estate  than 
the  language  used  in  the  case  ifeferred  to. 
In  both  cases  there  is,  first,  a  devise  to  the 
wife  of  a  residue,  but  not  expressly  given 
«itber  for  life  or  in  fee;  second,  a  power  of 
disposition,  expressed  in  the  case  cited  by 
tbe  words,  "to  be  used  and  appropriated  by 
her,  as  much  as  she  may  wish  for  her  hap- 
piness, without  any  restrictions  or  limita- 
tions whatsoever,"  and  in  the  case  at  bar  by 
the  words,  "the  right  to  sell  and  convey  all 
or  any  part  of  my  estate,  eitlier  reel  or  per- 
aonal,  or  use  the  same  in  nay  manner  she 
may  see  fit";  and,  third,  a  gift 'Over,  In  the 
case  cited,  by  tbe  words,  "and  upon  the  de- 
'C«aae  of  my  said  wife  •  •  *  I  give,  de- 
vise, and  bequeath  whatever  of  property  or 
«Btate  of  such  residue  and  remainder  shall 
remain  undisposed  of  at  tlie  decease  of  my 
said  wife,  to  •  •  •,"  and  In  tbe  case  be- 
fore us  by  tbe  words,  "and  at  her  death  the 
balance.  If  any  remains,  to  my  lawful  heirs." 
But,  while  we  find  these  elements  of  simi- 
larity in  the  two  cases,  the  concluding 
words  of  the  clavse  of  tbe  will  In  this  case, 
namely,  "during  her  lifetime,"  fnmlah  even 
a  stronger  support  for  the  claim  that  only 
.a  life  estate  was  intended  tban  do  the  words 
which  were  held  to  create  a  life  estate  In 
tbe  case  of  Mansfield  v.  Shelton,  supra.  We 
tblnk  that  by  the  language  used  In  the  pres- 
ent case,  the  testator,  having  first  given  tbe 
residue  of  his  estate  to  his  wife  wi-Qiout 
words  of  limitation,  and  to  his  lawful  heirs 
wihat  might  remain  at  her  death,  has  in  tbe 
remaining  words  of  the  clause  himself  in- 
terpseted  the  language  describlnc  the  estate 


conveyed  to  her  by  saying.  In  effect,  tbat 
he  meant  to  convey  to  liia  wife  tbe  ris^t 
to  use  the  estate  devised  "in  such  manner 
as  she  might  see  fit  during  her  Hfetlme," 
with  "the  right  to  sell  and  convey  all  or  any 
part"  of  the  estate  to  enable  her  to  so  use 
it,  and  that,  therefore,  by  the  devlae  in  ques- 
tion she  took  omly  a  life  Interest  in  ttae  res- 
idue of  ha  husband's  estate.  In  re  Pound- 
er, S6  Law  J.  Cli.  113;  Id.,  56  Law  T.  (N.  &) 
104.  The  devise  and  bequest  to  tbe  testa- 
tor's lawful  heirs  of  the  "balance,"  if  any 
should  remain,  upon  tbe  death  of  Sarah  A. 
Hull,  did  not  contravene  the  statute  of  per- 
petuities which  was  in  force  when  the  testa- 
tor died.  Gen.  St  {  2952.  Tbe  word  "beirs." 
as  here  used,  may  properly  be  held  to  refer 
to  tlioee  pa-sons  who  were  the  heirs  of  the 
testator  at  the  time  of  his  death,  and  not 
those  who  might  be  bis  heirs  at  the  death 
of  Sarah  A.  HulL  Greene  v.  Huntington.  73 
Conn.  107-113,  46  Atl.  8S3.  The  estnte  given 
to  Sarah  A.  Hull  for  life  did  not,  therefore, 
become  Intestate  estate  upon  her  death. 
The  devise  to  the  lawful  heirs  of  tbe  testa- 
tor is  valid,  and  upon  tbe  death  of  Klisba 
Hull  tbe  title  to  said  property  vested  in  his 
heirs  who  were  then  living,  namely,  Idella 
Hull,  afterwards  Idella  Bull  Adams,  and 
Isadora  Hull,  afterwards  Isadora  Hull  Latli- 
rop,  subject  to  the  life  estate  of  their  moth- 
er, Sarah  A.  Hull.  As  the  property  inven- 
toried as  belonging  to  the  estate  of  Sarah  A. 
Hull  belonged  to  th«  estate  of  Bllsba  Hull, 
and  is  the  property  a  Dfe  estate  In  which 
was  conveyed  to  bis  wife  by  the  provision 
in  question  of  his  will,  it  is  unnecessary  to 
discuss  the  questions  propounded  In  tbe  com- 
plaint concerning  the  provisions  of  tbe  will 
of  Sarah  A.  Hull.  The  superior  court  is  ad- 
vised that  (a)  Sarah  A.  Hull  took  under 
said  provision  of  her  husband's  will  a  life 
estate  only  In  the  residue  of  his  estate;  tbat 
(b)  tbe  property  so  conveyed  to  Sarah  A. 
Hun  for  life  did  not,  at  her  death,  become 
Intestate  estate;  that  (c)  the  devise  to  the 
lawful  heh-s  of  the  testator  upon  the  de.nth  of 
Sarah  A.  Hull  is  valid,  and  vested  in  those 
who  were  the  testator's  heirs  at  the  time  of 
his  death  the  title  to  said  property,  subject 
to  the  life  estate  of  Sarah  A.  Hull.  No  costs 
win  be  taxed  in  this  court.  The  other 
Judges  concurred. 


"WEED  et  al.  t.  S00FIE3L.D  et  a). 

(Supreme  Court  of  Errors  of  Connecticut.    May 

8,  1901.) 

WILLS-CONSTRUCTION— RBSIDUART  DSVTSB- 
AMBIOUOUS  PROVISIONS  —  HEIRfl— RIGHTS  - 
RBSIDUART  LEGATEES— SPECIAL  LEGACT- 
AMOUNTS-OEMETBRY  ASSOCIATION— LBOA- 
TBB8-DBSZONATION. 

1.  Testator  directed  ihis  ezecators  to  vet  aside 
a  snfiicient  amowit  t»  paovide  an  annual  -inMine 
of  $-100  to  be  paid  to  K.  for  Ms  sujpport  during 
hla  natnral  life,  and  made  other  bequegU 
amoQDtiBg  to  166,009  to  «i<iier  -pecaona  aad  to 
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certain  benevolent  and  charitable  associations, 
and  pnrvMed  that,  if  liis  estate  shonld  exceed 
the  amoBnts  required  to  pay  all  legacies,  then 
there  should  be  added  to  the  amounts  devised 
to  the  said  iudividunls,  institutions,  and  socie- 
ties an  amount  pro  rata,  or  ia  proportion  to 
the  amonnt  given  to  each.  The  executors  set 
aside  £10,000  to  provide  an  income  for  N.  Held, 
that  tne  contention  that  testator  died  intestate 
as  to  the  remainder  of  the  $10,000  could  not  be 
sustained,  since  the  provisions  of  the  will  were 
sufficient  to  show  an  iuteation  on  the  part  of 
the  devisor  to  make  the  $10,000  a  part  of  bis 
residuary  estate. 

2.  Testator  directed  his  ezecotors  to  set  aside 
a  sufficient  amount  to  produce  an  annual  in- 
come of  $600,  which  was  to  be  paid  to  A. 
during  her  natural  life,  and  also  her  funeral 
expenses,  and  that  if,  by  reason  of  an  unusual 
or  prolooeed  illness,  the  said  sum  ihould  not 
be  sufficient,  the  executors  should  add  such  a 
reasonable  amount  as  seemed  to  them  neces- 
sary. A.  was  78  years  of  age  at  testator's 
death,  and  his  executors  set  aside  $15,000  to 
piodnce  the  oniHtal  iacome  of  $6G0.  Held,  that 
it  was  improper  for  the  executors  to  set  aside 
an  additional  $3,000  to  meet  the  contingency 
of  an  unusual  or  prolonged  disability  and  to 
pay  A.'s  funeral  expenses,  since  such  expenses 
should  be  paid  out  of  the  $15,000,  or  accumula- 
tions of  the  iacome. 

3.  Testator  made  a  bequest  to  a  cemetery  as- 
sociation, the  income  to  be  used  in  caring  for 
testator's  burial  lot,  and  also  devised  certain 
sums  to  several  religious  societies  and  benevo- 
lent institutions,  and  left  devises  in  favor  of  his 
heirs  at  law,  and  provided  that,  if  his  estate  ex- 
ceeded the  auouQt  required  to  meet  the  deirises, 
then  there  should  be  added  to  the  amounts 
devised  to  said  individuals,  societies,  and  insti- 
tutions an  increased  pro  rata  sum.  Held,  that 
the  cemetery  association  was  not  entitled  to 
share  in  the  surplus  devised  to  the  residuary 
legatees,  since  it  was  neither  a  religious  nor  a 
benevolent  association. 

4.  Testator  directed  his  executors  to  set  aside 
•B  amount  sufficient  to  produce  an  annual  in- 
<«me  of  $fl00,  which  should  be  paid  to  A.  for 
her  support  during  her  natural  life,  and  to  set 
aside  a  sufficient  amouut  to  produce  an  annual 
income  of  $400  to  be  paid  to  N.  during  his  nat- 
ural lif&  anl  also  made  devises  to  other  per- 
sons and  to  religious  and  beneaolent  sodetics, 
and  provided  that,  if  his  estate  exceeded  the 
amonnt  required  to  meet  the  devises,  then  there 
shooU  b*  added  to  the  amonnts  devised  to  snch 
indtvidualB  and  societies  an  iocreased  pro  rata 
sum.  The  executors  set  aside  $10,000  to  pro- 
duce an  Income  for  N.  Held,  that  on  N.'s  death 
neither  A.,  nor  the  executors  of  testator's  es- 
tate as  U*stccs  for  A.  «r  N.,  were  residuary 
legatees,  and  hence  they  could  not  share  in  the 
distribution  of  the  $10,000,  since  A.  and  N. 
were  entitled  only  to  the  income  of  specific 
snms.  and  had  no  Interest  in  the  general  estate. 

5.  TcsUiter-  provided  that,  if  his  estate  should 
«>zeeed  the  amount  required  to  pay  all  legacies, 
there  should  be  added  to  the  sum  devised  to  the 
several  tadivMuals  and  religious  and  benevolent 
societies  an  inoreaeed  pro  rata  sum,  and  direct- 
ed that  $5,000  should  he  set  aside  for  the  sup- 
port of  I.  and  her  children,  and  that  the  prin- 
cipal shonld  be  divided  among  them  when  the 
youagest  child  became  of  age.  Held,  that  the 
Cnads  devised  to  I.  and  her  cfaildcen  ^were  enti- 
tled to  share  In  the  distribution  of  the  residue 
of  testator's  estate. 

6.  Where  teetntor  devised  a  certain  sum  to 
«he  "Society  Cor  the  Belief  of  the  Bnpitnred  and 
Crippled  of  New  York  City,"  and  the  only  so- 
cietv  for  the  relief  of  such  persons  was  one 
called  "The  New  York  Society  for  the  Relief 
of  die  Bnptnred  and  Oippled  in  the  GMy  -of 
Diew  Xork,"  aad  It  was  agreed  that  testator 
had  that  institution  in  mind,  it  was  entitled  to 
the  devise,  though  not  accurately  named  in 
AewUL 


Case  reserved  from  superior  court,  Fair- 
field county;  Silas  A.  Robinson,  Judge. 

Action  by  Albert  O.  Weed  and  another,  aa 
executors  of  the  will  of  John  P.  Hamilton, 
deceased,  and  as  trustees  of  Ann  Morris  and 
Nathaniel  H.  Weed,  against  Selina  B.  Sco- 
fleld  and  others,  for  the  construction  of  cer- 
tain prorisions  In  the  wlU  of  John  P.  Ham- 
ilton, deceased.  On  qnestions  reserved  (or 
the  advice  of  the  supreme  court  of  errors. 

The  provisions  In  question  were  as  follows: 
"After  all  my  just  debts,  including  my  funeral 
expenses,  are  fully  paid  .and  discharged  after 
my  decease,  I  give  and  bequeath  to  the  sev- 
eral indirldualB  and  religious  and  benevolent 
societies  and  institutions  hereinafter  named 
the  several  sums  or  amounts  named  to  each 
of  tbem,  as  follows,  viz.:  (1)  I  give  and  be- 
Queath  to  the  Greenwood  Cemetery,  In  the 
city  of  Brooklyn,  New  York,  the  sum  of  five 
hundred  (500)  dollars.  In  trust  (in  addition  to 
M'hat  I  have  already  given),  the  interest  of 
the  same  to  be  applied  to  the  care,  preserva- 
tion, and  repairs  of  the  grounds,  fences,  mon- 
uments, etc.,  on  my  lot  (No.  1,520)  In  said 
cemetery,  which  lot  was  conveyed  to  me  by 
the  said  Greenwood  Cemetery  by  deed  bear- 
ing date  the  22d  of  October,  1846,  to  have 
and  to  hold  the  said  lot  of  laud  to  the  said 
the  Greenwood  Cemetery  and  its  successors 
for  the  purposes  mentioned  In  the  third  sec- 
tion of  the  act  of  the  legislature  of  the  state 
of  New  York  entitled  'An  act  to  amend  "An 
act  to  Incorporate  the  Greenwood  Ceme- 
tery," passed  April  18th,  1838,'  passed  April 
5th,  1850.  And  I  hereby  designate  and  pre- 
scribe, pursuant  to  the  said  act,  that  the 
remains  of  Ann  Morris  be  Interred  in  the 
front  comer  of  said  lot,  and  the  remains  of 
myself  by  the  side  of  my  deceased  wife, 
and  that  Interments  in  said  lot  be  restrict- 
ed to  the  persons  so  designated,  and  that 
said  lot  of  land  shall  be  hereafter  Inaliena- 
ble. (2)  I  hereby  order  and  direct  my  exec- 
utors hereinafter  named  to  place  an  amonnt 
at  Interest  sufficient  to  provide  an  annu- 
al Interest  or  Income  of  six  hundred  (600) 
dollars;  the  said .  Interest  to  be  applied  to 
the  support  of  Ann  Morris  during  her  nat- 
ural life;  the  same  to  be  paid  monthly  or 
quarterly,  as  may  seem  to  them  best,— and 
also,  after  her  decease,  to  pay  her  funeral 
expenses;  and  If,  by  unusual  or  prolonged 
disability  or  Illness,  the  said  sum  should  not 
be  sufficient  then  they  may  add  such  a  rea- 
sonable amount  as  may  seem  to  them  to  be 
absolutely  necessary.  (3)  I  hereby  further 
order  and  direct  that  my  executors  shall 
place  an  additional  amount  at  Interest,  suffi- 
cient to  provide  an  annual  interest  or  In- 
come of  four  hundred  (^X))  dollars;  the  said 
Interest  to  be  applied  to  tte  support  of  Na- 
thaniel H.  Weed  during  his  natural  life;  the 
tmme  to  fee  paid  'to  noathly  «r  quarterly 
payments,  as- may'«eem  to  tbem  best,— and 
after  Ms  -deeeaee  to  pay  bis  funeral  «x- 
yenses."  Other  feeqamts  followed  of  speci- 
fied SIMM  ot  iMMiey  4*  •nnfiry  iBMiMMte  and 

Digitized  •  , 


24 


49  ATLANTIC  BEPOBTEB. 


(Cona 


to  mmdry  rellgloiiB  and  benevolent  Bodetlea 
and  Institutions,  amounting  In  aU  to  $66,000. 
One  of  these  was  to  the  Institution  for  the 
Belief  of  the  Buptured  and  Orlppled  in  the 
City  of  New  York.    Small  specific  bequests 
of  sundry  articles  of  household  or  personal 
use  or  ornament  were  then  made  to  several 
of  the  Individuals  before  named  as  general 
legatees,   after  which   came  these  clauses: 
"But  If  It  shall  appear  after  my  decease 
that  there   cannot  be  realized  a   sufficient 
amount,  after  paying  all  the  Individual  lega- 
cies, to  pay  the  full  amounts  of  the  sums 
named  to  each  of  the  religious  and  benevo* 
lent  societies  and  institutions  hereinbefore 
named,  then  there  shall  be  deducted  from 
each  of  the  said  societies  and  institutions  an 
amount  pro  rata,  or  according  to  the  several 
amounts  so  named  to  each  one  of  them.   But, 
if  it  shall  be  found  that  there  will  be  an  ex- 
cess of  the  amount  required,  then  there  shall 
be  added  to  the  amounts  or  sums  to  be  paid 
to  all  the  said  individuals,  societies,  and  In- 
stitutions an  amount  pro  rata,  or  in  propor- 
tion to  the  amount  or  sums  so  given  to  each." 
A  full  power  of  sale  was  given  to  the  execu- 
tors.   At  the  date  of  said  will  the  testator 
was  familiar  with  the  character  and  value 
of  his  property,  which  consisted  of  real  and 
personal  estate  worth  about  $05,000,  |20,000 
of  which  was  realty.    Said  estate  remained 
substantially  the  same,  in  character  and  val- 
ue, to  the  time  of  the  testator's  death.    An 
administration  account  of  the  executors  was 
duly  filed,  and  allowed  by  the  court  of  pro- 
bate, in  which  they  charged  themselves  with 
assets  (including  said   real  estate)   to  the 
amount  of  $101,900,  credited  themselves  with 
having  discharged  In  full  all  the  legacies  to 
individuals   and   that  to  Greenwood   Ceme- 
tery, and  showed  a  balance  on  hand  a  lltUe 
more  than  sufficient  to  satisfy  all  the  other 
legacies.    In  this  account  $18,000  was  credit- 
ed as  "estate  bequeathed  to  executors  to  pro- 
vide an  annual  income  of  $000  for  support  of 
Ann  Morris,  and  such  additional  income  as 
may  be  necessary  for  her  support  and  for 
payment  of  her  funeral  expenses,  as  provided 
by  second  clause  of  will,"  and  $10,000  as  set 
apart  for  the  legacy  In  favor  of  Nathaniel  H. 
Weed.    The  latter  died  shorOy  after  the  tes- 
tator.   There  is  no  institution  or  corporation 
in  the  city  of  New  York  known  as  "The  In- 
stitution for  the  Relief  of  the  Buptured  and 
Crippled  in  the  City  of  New  York,"  but  there 
is  a  corporation  there  named  "The  New  York 
Society  for  the  Belief  of  the  Buptured  and 
Crippled."    It  was  agreed  by  all  parties  that 
this  was  the  Institution  which  the  testator  In- 
tended to  designate.    The  heirs  at  law  of  the 
testator  were  first  cousins  of  the  half  blood. 
All  but  one  of  them  were  given  legacies  In 
the  will. 

Edwin  L.  Scofleld,  for  plaintifTs.  Roger 
Welles,  for  defendant  American  Bible  Soc. 
Philip  P.  Wells,  for  defendant  American 
Seamen's  Friend  Soc.  Nathaniel  B.  Hart, 
for  defendants  Ann  Morris  and  oUiers.    Sam- 


uel Young,  for  defendant  American  Trad 
Soc.  Clarmce  E.  Bacon,  for  defendant  Con- 
necticut Industrial  School  for  Girls.  Good- 
win Stoddard  and  Arthur  M.  Marsh,  for  de- 
fendant heirs  at  law. 

BALDWIN,  J.  (after  stating  the  facts).    U 
was  the  testator's  intent  that  his  bequests  to 
individuals  should  be  first  discharged,  and 
then   that,    if   his  remaining   estate   should 
prove  Insufficient  to  satisfy  all  his  charitable 
bequests,  these  should  abate  pro  rata,  but 
that,  if  It  should  prove  more  than  sufficient 
to  satisfy  them,  the  excess  should  be  ap- 
plied to  Increase  pro  rata  the  amounts  to 
be  paid  to  all  those  receiving  pecuniary  leg- 
acies.   It  is  argued  in  behalf  of  the  heirs 
that  In  making  these  provisions  he  had  in 
view  only  the  amount  to  be  "realized"  by 
turning  his  estate  into  money,  as  compared 
with  the  aggregate  amount  of  all  his   pe- 
cuniary legacies,  and  so  that  he  has  made 
no  direction,  as  respects  the  principal  set 
apart  for  the  Morris  and  Weed  trust  funds, 
for  its  disposition   after  the  expiration    of 
the  life  estates.     To  support  this  position 
they  urge  that  an  heir  is  not  to  be  cut  off 
by  implication,  unless  it  be  a  necessary  one, 
resting  on  so  strong  a  probability  that  an 
intention   to   the  contrary  cannot  be    sup- 
posed.   Every  will  is  In  derogation  of  what 
otherwise  would  be  the  right  of  inheritance. 
If  a  devise  to  the  heir  at  law  give  bint  no 
more  than  he  would  have  without  it,  tt  to 
treated  as  of  no  eftect,  and  he  takes  by  de 
scent    Ellis  v.  Page,  7  Cush.  161.    If  it  does 
give  him  more,  he  inherits  so  much  the  less. 
He  can  be  excluded  from  any  share  of  the 
estate  if  the  testator  so  wishes  and    pro- 
vides, and  whether  such  a  provision  be  ef- 
fectual or  not  must  always  depend  primarily 
on  the  reasonable  meaning  of  the  lang^uage 
used.    The  proposition  asserted  to  be  a  rule 
of  law  governing  the  case  at  bar  baa  re- 
ceived the  countenance  of  leading  writers 
on    the   subject   of    wills.    2   Jarm.    Wills, 
*1U54;     Pow.    Dev.    411.     See,    also,    1     BL 
Comm.  450.    It  embodies  expressions  which 
have  been  used  by  great  judges  in  the  deci- 
sion of  cases.    But  nevertheless  it  is.  in  the 
form  stated,  unsound  and  misleading.    The 
germ  of  this  doctrine  is  to  be  found  In  an 
English  case  decided  in  1633,  in  wbich  it 
was  held  that  the  h^r  was  not  to  be  dis- 
inherited by  ambiguous  and  doubtful  pro- 
visions.    Spirt  V.  Bence,   4  Croke  (Car.    I.) 
369.     Chief  Justice  Vaughan,  later  in    the 
same  century,  declared  that,  to  cut  off    an 
heir  by  implication,  the  implication  must  be 
a    necessary    one,    and    the    provision     not 
"any  way  doubtful."     Gardner  t.  Sheldon, 
Vaughan,  259,  262.  268.    In  1701  Chief  Jus- 
tice Trevor  defined  such  a  "necessary  impli- 
cation"  as   being  one   without   which    the 
words  of  the  devise  "would  be  rejected  as 
void    and    of    no    sense    or    signification." 
Shaw  V.  Bull,  12  Mod.  fM,  597.    Chief  Jus- 
tice Wliles,  when  be  came  upon  the  bench 


Digitized  by 


Google 


Conn.) 


WEED  V.  SCOFIKLD. 


of  the  court  of  common  pleas,  was  too  dear- 
sighted  not  to  observe  that  an  artificial  pre- 
sumption was  being  tbus  built  up,  with  no 
solid  foandatlon.  To  require  what  amount- 
ed to  a  necessary  implication  to  exclude  the 
.  belr  was,  he  declared  In  1741,  "carrying  It 
too  far";  the  tme  rale  being  that  h^  was 
not  to  be  disinherited  "onless  there  be  ex- 
press words,  or  the  Intent  of  the  devisor  be 
manifest  and  apparent."  Roe  v.  Wlckett, 
Willes,  300;  Moone  v.  Heaseman,  WiUes, 
141.  See  Trent  v.  Banning,  7  East.  *108; 
Id.,  1  Bos.  &  P.  N.  R.  118.  Lord  Hardwlcke, 
a  few  years  later,  stated  the  same  view,  say- 
ing that  an  implication  was  called  "neces- 
sary," in  the  sense  Intended  by  Chief  Justice 
Vanghan,  not  as  being  the  only  possible  con- 
clusion, but  "because  the  court  finds  it  so  to 
answer  the  intention  of  the  devisor."  C!ory- 
ton  V.  Helyar,  2  Cox,  S40,  348.  Lord  Mans- 
field in  1773  defined  it  in  the  same  way. 
The  term  "necessary  implication,"  he  said, 
was  used  simply  "in  opposition  to  conjec- 
ture. Conjecture  is  when  you  suppose  what 
would  have  been  the  testator's  meaning  if 
he  bad  Iiad  the  whole  case  before  him,  and 
what,  if  be  bad  thought  of  such  an  event,  be 
would  Iiave  said  upon  it."  Jones  v.  Morgan, 
Feame,  Rem.  Append.  8,  pp.  577,  680.  The 
mle  as  stated  by  Jarman  took  its  final  form, 
however,  from  a  remark  of  tiord  Eldon  in 
1813,— that  "necessary  implication"  means. 
Dot  natural  necessity,  but  so  strcmg  a  probabil- 
ity of  intention  that  an  intention  contrary  to 
that  which  is  imputed  to  the  testator  cannot 
be  supposed."  Wilkinson  v.  Adam,  1  Ves. 
A  B.  450,  466.  If  this  be  true,  the  presump- 
tion In  favor  of  the  heir  is  put  on  substnn- 
tlally  the  same  ground  as  that  in  favor  of 
the  innocence  of  one  on  trial  for  crime. 
Snch  a  mle,  if  it  ever  merited  a  place  in 
English  law,  is  inapplicable  to  the  condi- 
tions of  political  society  In  a  country  where 
primogeniture  and  a  landed  aristocracy, 
snpporte<)  by  the  perpetuation  of  family  es- 
tates through  settlements  and  entailments, 
are  unknown.  In  England  inheritance  is  by 
feudal  tradition  and  customary  law,  and 
so  stands  more  on  the  footing  of  a  natural 
or  divine  right.  "Solus  Deus  lueredem  fa- 
cere  potest,  non  homo."  Co.  Litt  7b.  In  this 
country  it  Is  purely  statutory,  and  our  sys- 
tem of  equality  of  distribution  is  In  deroga- 
tion of  the  common  law.  That  in  a  contest 
between  one  claiming  by  devise  and  another 
claiming  by  descent  or  between  an  hdr 
and  a  remoter  relative  or  stranger,  each 
claiming  to  be  the  person  Intended  under  a 
testamentary  provision,  the  heir.  If  the  con- 
struction of  the  will  Is  so  doubtful  that  It 
might  be  interpreted  In  favor  of  him  as  well 
as  of  the  other,  should  be  preferred,  is  un- 
doubtedly true.  Pendleton  v.  Larrabee,  62 
Conn.  388,  396,  26  Atl.  482;  Hughes  v. 
Knowlton,  37  Conn.  429,  432.  Beyond  this 
we  have  never  gone.  In  one  case.  Indeed, 
•llaslon  was  made  to  the  proposition  now 
contended  for  by  the  heir  at  law  as  being. 


subject  to  a  certain  Mmltation,'  a  print  tpli 
of  law;  but  the  decision  was  based  upon  1 
establlsbed  rule  that  courts  will  endeai 
to  avoid  a  construction  which  would 
in  partial  intestacy,— a  rule  which,  it 
observed,  leads  in  quite  a  different  dlrectiaa 
from  that  stated  by  Jarman,  which  is  aaw 
In  question.  Peckham  v.  Lego,  57  Cob^ 
553,  559,  19  AU.  392,  7  L.  R.  A.  419. 

If  Ann  Morris  and  Nathaniel  H.  Wec^ 
named  as  legatees  in  the  will  before  ■% 
bad  not  survived  the  testator,  there  can  b» 
no  doubt  that  the  moneys  left  for  their  Ittm- 
eflt  would  have  fallen  under  the  operatioo  mt  ■ 
the  residuary  clause.  Its  Interpretatlaa 
must  be  the  same  under  the  clrcumstancas - 
which  In  fact  exist  The  meaning  of  wo>dk- 
is  not  changed  because  after  they  were  watt- 
ten  a  certain  event  has  or  has  not  happencA. 
Here  the  testator  uses  words  sufficient,  wm- 
less  artificially  restricted,  to  carry  his  entire 
residuary  estate.  It  may  be,  as  has  bcea 
suggested  at  the  bar,  that  be  bad  f  orgottt* . 
for  the  moment  tliat  be  had  m(^e  no  par- 
ticular disposition  of  the  principal  of 
two  trust  funds.  If  so,  his  lapse  of 
ory  could  only  be  Important  if  the  Inquiry 
were  one  as  to  his  testamentary  capadty- 
So  far  as  concerns  the  construction  of  a 
will,  the  question  always  is,  not  what  fke 
testator  meant  to  say,  but  what  is 
by  what  he  did  say?  The  value  of  the  te 
tator's  estate  at  the  date  of  his  will 
about  $95,000.  His  pecuniary  legacies 
amounted  in  all  to  166,500,  in  addition  to  tte 
Morris  and  Weed  trust  funds,  for  which  fke  - 
executors  have  set  •  apart  $28,000.  Tke 
claims  against  the  estate  amounted  to  near- 
ly $500.  He  might  therefore  have  well  ap- 
prehended that  there  would  not  be  enoo^ 
to  satisfy  all  his  bequests.  It  is  quite  prob- 
able that  it  was  with  this  solely  In  view  tbat 
he  made  the  provision  for  a  proportiomi  - 
abatement  of  a  certain  class  of  them,  yrfth 
the  accompanying  clause  as  to  a  proportio*- 
flte  increase  in  case  of  an  overplus.  Thto 
probability  is  strengthened  by  bis  reference 
to  this  abatement  as  to  take  effect  "if  It 
shall  appear  after  my  decease  that  tbeie 
cannot  be  realized  a  sufficient  amount."  Ap- 
parently, he  had  In  mind  what  might  be  the 
result  of  a  turning  of  his  property  into 
ey  shortly  after  his  decease.  But  it  do 
not  appear  from  the  will  that  had  tbe  ex- 
istence of  these  two  trust  funds  been  called 
to  his  attention,  be  would  not  have  made 
precisely  the  same  provision.  This  beiiq; 
BO,  tbe  terms  which  he  employed  must  con- 
trol, and  to  confine  them  to  any  "particnbo- 
residue"  would  be  to  do  violence  to  their - 
primary  and  natural  signification.  Word* 
are  at  times  but  an  Imperfect  vehicle  «f 
thought,  even  when  used  in  oral  speech,  and 
e-^plalned  by  all  that  look,  tone,  and  gestnre 
can  supply.  Still  more.  In  tbe  case  of  tbe 
dead,  when  what  they  intended  to  ezpreaa 
Is  to  be  gathered  from  a  written  document, 
must  this  meaning  be  often  ^  mattan  af 
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VrobablUty,  rather  than  of  certainty.  The 
■firobablllty.  Indeed,  on  which  is  rested  a  de- 
••iBe  or  bequest  by  Implication  must  be  ap- 
'Varent,  and  not  a  mere  matter  of  conjecture; 
''tmt  It  need  not,  even  as  against  the  heir, 
'be  necessarily  such  that  from  the  words  em- 
ployed an  intention  to  the  contrary  cannot 
4>e  supposed. 

The  anonut  to  be  placed  at  interest  for 
the  beaeflt  of  Ann  Morris  was  to  be  "suf- 
'ficient  to  provide  an  annual  interest  or  In- 
come of  six  hundred  (800)  dollars."  It  was 
therefore  not  to  be  more  than  was  reason- 
■aMy  Bufflclent  for  that  purpose.  Ail  par- 
ties agree  that,  so  far  as  can  be  foreseen  at 
the  present  time,  a  capital  of  $15,000  is  rea- 
«onably  sufBclent  In  fact  $18,000  was  set 
apart;  the  expressed  object  being  to  provide 
-this  income,  "and  such  additional  income  as 
-may  l)e  necessary  for  her  support"  The 
addition  of  $3,000  to  raise  this  additional  in- 
come was  Improper.  Ann  Morris  was  78 
years  old  at  the  date  of  the  will.  In  view  of 
<ber  expectation  of  life,  the  provision  for  the 
'Contingency  of  her  "unusual  or  prolonged  dis- 
ability or  illness"  must  be  talien  to  refer  to 
.an  application  of  part  of  the  principal  of  the 
tnB6,  or  of  any  possible  accumaiatloua  of  In- 
come. Whatever  that  income  might  be,  she 
could  claim  no  more,  under  usual  conditions, 
than  9600  a  year.  The  balance  would  re- 
■voaln  attached  to  the  fund  during  her  life. 
Her  funeral  expenses  were,  in  like  manner, 
made  a  charge  on  the  principal  and  any  ac- 
'Cnmulatioas  of  income.  Their  payment  would 
'aot  be  called  tor  until  the  termination  of  her 
annuity,  and,  not  being  an  annual  charge, 
there  would  be  no  propriety  hi  setting  apart 
any  additioaal  capital  to  raise  an  Income  to 
defray  them. 

The  Greenwood  Oemetery  Association  Is 
aieltber  a  religious  nor  a  benevolent  society 
>«r  Institution,  and  the  legacy  In  its  favor  was 
made  as  a  trust  for  a  particular  pmrpose,  not 
public  or  eharltable  in  its  natnre.    Colt  v. 
-Comstock,  61  Conn.  862,  38C;  Gen.  St  {  1874. 
Bad  there  been  a  deflcimcy  of  assets,  this 
legacy  would  not  have  been  among  tliose  sub- 
ject to  abatement;  nor  can  the  association 
4WW  share  in  the  surplus. 

Neither  the  executors,  as  trustees  of  the 

Morris   or  the   Weed   trust   fund,    nor   Ann 

MoRls,  nor  Nathanie]  H.  Weed,  can  be  rec^- 

-joned  among  the  residuary  legatees.    Each 

of  these  funds  was  to  be  set  apart  to  raise 

an  annuity  of  a  specifled  sum.    It  was  to  be 

ilange  enongh  to  raise  It,  and  there  could  be 

no  oi»Ject  for  increasing  it  out  of  the  cesidae, 

i«o  long  as  the  annuHy  remained  the  same. 

(Nor  is  the  language  of  the  thirty-seventh 

«laa8e   apt   f<^    increaateg    either   annuity. 

They  were  not  to  be  payable  out  of  the  g«n- 

•<«ial  estate,  but  only  from  such  income  as 

might  after  the  testator's  decease,  be  reaHz- 

-ed  from  capital  sums  especially  appropriated 

■tor  the  purpose.    The  fund  of  $6,000  to  be 

Vlaeed  at  interest  by  the  executors  for  the 

;  support  ot  Annie  Inglis  and  her  ehiklren. 


and  to  be  divided  among  them  'When  or  be- 
fore her  youngest  child  comes  of  age,  is  en- 
titled to  chare  In  the  residue.  The  entire 
Interest  on  that  fund  is  to  go  to  the  benefici- 
aries named,  thus  making  it  ptatlaly  for  their 
advantage  to  increase  the  capital. 

The  superior  court  is  advised  ttiat  no  port 
of  ttie  estate  Is  intestate;  that  the  addition  to 
the  capital  of  the  trust  fund  created  for  the 
beaeflt  of  Ann  Morris  for  the  pwpoee  of  rais- 
ing an  income  for  her  support  'In  exoees  of 
$000  a  year  vras  unauthorised  by  the  will; 
that  any  income  from  said  trust  fund  remain- 
ing in  any  year  after  paying  her  annuity 
should  be  added  to  the  capital;  that  her  fu- 
neral expenses  and  those  of  Nathaniel  H. 
Weed  are  chargeable  to  the  capital,  and  to 
any  accumulations  of  income  thereon,  of  their 
respective  trust  funds;  that  if,  in  any  year 
of  the  life  of  Ann  Morris,  by  reason  of  ber 
unusual  or  prolonged  disability  or  Illness, 
$000  should  not  be  sufficient  for  her  support, 
the  executors  may  add  to  said  annuity  such 
a  reasonable  amount  from  th«  capital  of  ber 
trust  fund,  or  any  accnmnlations  of  income 
thereon,  as  may  seem  to  them  to  be  neces- 
sary; that  the  trust  fund  created  for  the  ben- 
efit of  Nathaniel  H.  Weed,  with  its  accamu- 
latlons,  less  his  funoral  expenses,  is  a  part 
of  the  residue  of  the  testator's  estate,  and  Is 
disposed  of  by  the  thirty-seventh  clause  of 
the  win,  and  may  properly  be  now  distributed 
under  the  same;  that  the  trust  fund  created 
for  the  benetit  of  Ann  Morris,  with  any  ac- 
cnmulations  of  income  that  have  accrued  or 
may  accrue,  is  part  of  said  residue,  and  upon 
her  decease  the  same,  or  what  may  remain 
thereof  af  tetany  additions  to  her  income  that 
may  have  been  properly  made  therefrom, 
less  her  funeral  expenses,  should  he  dis- 
tributed under  said  clause;  that  neither  the 
Greenwood  Cemetery  Assoeiatlon,  nor  Ann 
Morris,  nor  Nathaniel  H.  Weed,  mer  the  exe- 
cutors as  trustees  for  either,  are  entitled  to 
share  in  said  residne,  but  that  all  other  lega- 
tees of  sums  of  money,  including  the  ececn- 
tors  im  tnistees  Cor  any  mich  legatees,  do 
share  in  the  same;  and  that  the  New  York 
Society  for  the  Belief  of  the  anptwed  and 
Ci-Ippled  in  the  City  of  New  York  is  the  lega- 
tee intended  by  the  testator  by  the  descrip- 
tion of  the  "Institution  for  the  Relief  of  the 
Ruptured  and  Crippled  in  the  City  of  New 
York."  No  costs  will  be  taxed  in  Ijiis  court 
la  favor  of  any  party.  The  «ther  Judges 
concurred. 


OONNBOnCUT  MUT.  LIFE  KIS.  00.  ▼. 
TUCKER  et  al. 

<Sapn»me  Court  of  Bhode  Maod.  .  May  8, 
ISOl.) 

INTSKFLEADBR-IDBNTITT  Or  CLAZU-DOjUEBLiS 

UAaiLITT-lNSHRANCE— POUCY-«B- 

ISSUE— ASSIONHENT. 

1.  Where  an  Insurance  company  issued  a  pol- 

-iey  OD  the  life  of  P.,  payaWc  at  Us  4e«th  to 

his  wife,  if  livinK,  aad,  increase  she  Otod.hBfoce 
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Mm,  to  her  chlldreii,  and,  on  notice  that  the 
wife  had  assigned  her  interest  to  P.,  issued  nn- 
•ther  policy,  payable  to  hia  estate,  there  was  a 
question  as  to  whether  the  company  was  not 
liable  on  the  original  policy  to  the  wife's  chil- 
dren (nrvirinK  after  her  death  twfore  that  of 
P^  and  also  on  the  reissued  policy  to  the  as- 
signees of  P.;  and  lience,  as  these  two  classes 
of  claimanta  were  not  claiminK  nnder  the  same 
right,  the  company  was  not  eirtitied  to  an  order 
reqniring  them  to  interplead. 

i.  A   bill   of  interpleader  assumes  that   tlie 

Elaintiff  thereunder  is  a  mere  stalceholder,  and 
e  cannot  be  heard. 

Bill  by  the  Connecticut  Mutual  Life  Insur- 
ance Ck>mpany  against  James  Tuclier  and 
others.    Dismissed. 

Chester  W.  Barrows,  for  complainant. 
Dexter  B.  Potter,  Joseph  C.  Sweeney,  Henry 
M.  Boss,  Jr.,  James  A.  WilUams,  and  John 
S.  Murdock,  for  respondents. 

BOGERS,  J.  Thte  Is  a  bUl  of  Interpleader, 
heard  on  bill  and  answers  as  to  whether  the 
parties  respondent  shall  be  ordered  to  In- 
terplead. The  bin  avers  that  on  July  11>, 
18U1.  on  the  application  of  Olive  A.  Finkham, 
•wife  of  Hervey  Pinkham,  a  policy  of  insur- 
ance (No.  38,520)  was  Issued  by  the  complain- 
ant upon  the  life  of  said  Herrey  for  |2,000, 
payable  to  said  Olive,  if  living,  and,  in  case 
of  the  death  of  said  Olive  before  the  decease 
of  said  Hervey,  the  amount  of  said  Insurance 
to  be  payable  after  her  death  to  her  children, 
for  their  use,  within  90  days  after  proof  of 
death  of  said  Hervey  furnished  to  said  com- 
plainant; that  on  August  4,  18C9,  said  Olive 
assigned  all  her  right,  title,  and  Interest  un- 
der said  policy  to  her  husband,  the  said 
Hervey,  and  of  this  assignment  said  com- 
plainant had  notice  August  6,  1868;  that  at 
the  time  of  the  assignment  from  said  Olive 
to  said  Hervey  on  August  4,  1869,  there  were 
llTiog,  Issue  of  said  OUve,  a  son,  the  re- 
spondent Frederick  Pinkham,  and  a  daugh- 
ter, Jnlla  F.  Pinkham,  the  said  Frederick  and 
Jnlia  being  the  only  children  ever  born  to 
said  Olive  and  said  Hervey;  that  on  said 
Angnst  8,  1869,  said  Hervey  gave  the  com- 
plainant notice  of  said  as^nment  by  said 
Olive  to  talm,  and  transmitted  said  policy  to 
the  complainant,  with  the  request  that  a 
policy  be  reissued  bearing  the  same  date, 
number,  and  amount  as  the  said  surrendered 
policy,  but  payable  to  the  estate  of  said  Her- 
vey. and  that  the  complainant  did  on  August 
9,  1869,  In  accordance  wtth  said  request,  and 
with  no  notice  or  Imowledge  of  any  other 
«quitle8  In  said  policy,  issue  a  nerw  iMlicy  In 
manner  and  form  as  requested  by  said  Her- 
rey; that  on  July  19,  1869,  said  Hervey  as- 
signed all  his  right,  title,  and  Interest  In  and 
to  said  policy  No,  38,S20  to  the  respondent 
Daiins  Pinkham,  and  of  this  assignment  said 
eomplaiaaiit  was  first  notified  January  14, 
1879;  that  April  1,  1887.  sakl  Darius  made  a 
certain  promissory  note  to  the  respondent 
Ulysses  Radne,  pnrportlng  to  give  said  Dlye- 
•ea  a  lien  on  the  proceeds  of  said  policy,  and 
In  addition  tbereto  said  Darius  pledged  aald 


policy  to  said  Ulysses  as  security  for  the  pay- 
ment of  said  note;  that  March  10,  1891,  said 
Darius  assigned  said  policy  No.  38,520  to  said 
respondent  James  Tucker,  of  which  assign- 
ment said  complainant  had  notice  on  March 
18,  1895;  that  the  said  Olive  died  in  1887; 
that  said  Hervey  died  July  2,  1890,  Intestate, 
and  that  said  policy  became  a  claim  against 
the  complainant,  according  to  the  terms 
thereof,  for  the  sum  of  $1,918.02,  which  It 
averred  It  had  then  and  has  always  since 
been  ready  and  wUUng  to  pay  to  the  parties 
legally  entitled  to  have  and  receive  the  same; 
that  on  July  11,  1900,  said  respondent  Tuck», 
and  on  August  4,  1900,  said  respondent 
Ulysses  Racine,  respectively,  made  claim  up- 
on the  complainant  for  the  payment  of  the 
proceeds  of  said  policy  to  them,  respectively, 
and  that  said  respondent  Ulysses  Racine  be- 
gan suit  on  August  80,  1900,  against  the  said 
Darius  Pinkham  to  recover  the  balance  due 
on  said  promissory  note,  and  th«etn  sum- 
moned the  complainant  as  trustee  of  the  said 
Darius  Pinkham;  that  on  or  about  May  26, 
1880,  said  Julia  F.  Pinkham,  who  had  previ- 
ously Intermarried  with  one  W.  0.  O.  Phette- 
place,  died  intestate,  and  that  the  respondent 
RatcUfte  G.  E.  Hicks  has  been  duly  appoint- 
ed administrator  on  her  estate,  and  has  quali- 
fied as  such;  and  that  the  respondent  Fred- 
erick A.  Jones  has  been  duly  appointed  ad- 
ministrator on  the  said  Hervey  Plnkham's  es- 
tate, and  has  qualified  as  such.  The  com- 
plainant asks  for  leave  to  pay  said  sum  of 
$1,918.02  into  the  registry  of  the  conrt,  and 
that  the  several  respondents  be  required  to 
interplead.  The  respondents  have  severally 
filed  answers,  some  claiming  under  said  poli- 
cy No.  38,520  as  originally  Issued,  and  some 
nnder  the  substituted  policy  No.  38,520,  and 
the  question  before  the  court  Is  whether  this 
Is  a  proper  case  for  Interpleader. 

It  is  apparent  from  the  terms  of  the  policy 
that  it  was  payable  to  Mrs.  Olive  A.  Pinkham 
only  In  case  she  survived'  her  husband,  Her- 
vey Pinkham;  and,  In  case  her  husband  sur- 
vived her,  It  Is  expressly  provided  that  the 
policy  shall  be  payable  to  her  children.  It  Is 
not  disputed  that  Mrs.  Pinkham  died  before 
her  husband,  and  that  her  son,  the  respond- 
ent Frederick  Pinkham,  not  having  joined  In 
any  assignment  of  his  beneficial  Interest  In 
policy  No.  38,520,  as  originally  issued,  is 
claiming  here  nnder  that  policy.  So,  too,  we 
understand  that  ttie  respondent  Hiclcs,  ad- 
ministrator of  the  estate  of  Julia  F.  Phette- 
place,  a  deceased  daughter  of  the  said  Olive 
A.  and  Hervey  Pinkham,  Is  also  claiming  un- 
der said  policy  as  originally  Issued.  See  In- 
surance Co.  V.  Baldwin,  15  R.  I.  106,  23  Atl. 
105;  Same  v.  Burroughs.  34  Conn.  305,  91 
Am.  Dec.  725;  Insurance  Co.  t.  Weltz,  99 
Mass.  157.  On  the  other  hand,  All  the  other 
parties  respondent,  and.  If  not  aU,  some  of 
them,  at  least,  claim  under  the  policy  as  re- 
issued. By  issuing  the  two  policies  the  com- 
plainant has  exposed  Itself  to  claims  under 
both,  and  must  meet  them  a»  best  it  caa.    U 
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tbe  complainant  created  a  new  liability  upon 
itself  by  issuing  tlie  second  policy  wlthont  ob- 
taining a  sufficient  discharge  from  the  origi- 
nal policy,  it  would  be  Its  own  fault  This  la 
not  a  case  of  a  double  demand  for  one  dnty, 
but  it  is  a  case  in  which  there  may  be  two  lia- 
bilities. Says  Sir  James  Wigiam,  vice  chan- 
cellor, in  Crawford  t.  Fisher,  1  Hare,  436,  441: 
"The  office  of  an  interpleading  suit  is  not  to 
protect  a  party  against  a  double  liability,  but 
against  double  vexation  in  respect  of  one  lia- 
bility. If  the  circumstances  of  a  case  show 
that  the  plalntifr  Is  liable  to  both  claimants, 
that  is  no  case  for  interpleader.  It  Is  of  the 
essence  of  an  interpleading  suit  that  the  plain- 
tiff shall  be  liable  to  one  only  of  the  claim- 
ants, and  the  relief  which  the  court  affords 
him  is  against  the  vexation  of  two  proceed- 
ings on  a  matter  which  may  be  settled  in  a 
single  suit."  In  Insurance  Co.  v.  Pingrey, 
141  Mass.  411,  6  N.  E.  03,  where  the  facts 
were  practically  identical  with  those  in  the 
case  at  bar,  the  supreme  judicial  court  of 
Massachusetts  held  that  a  bill  of  interpleader 
could  not  be  maintained.  See,  also,  Greene 
V.  Mumford.  4  R.  L  313;  Crawshay  v.  Thorn- 
ton, 2  Mylne  &  C.  1;  Jew  v.  Wood.  1  Craig  & 
P.  185;  Cochrane  v.  O'Brien,  2  Jones  &  L. 
S80;  Desborougb  v.  Harris,  5  De  Oex,  M.  & 
O.  439;  Balcer  v.  Bank.  1  C.  a  (N.  8.)  51S.  In 
car  opinion,  the  complainant  cannot  have  an 
order  that  the  respondents  interplead  when 
one  important  question  to  be  tried  is  whether 
by  reason  of  Its  own  act  it  is  under  different 
liabilities  to  more  than  one  of  these  respond- 
ents. Upon  snch  a  question  the  complainant 
ought  to  be  in  a  position  to  be  heard,  but  on 
a  bill  of  interpleader  which  assumes  that  the 
complainant  is  a  mere  stalieholder  the  com- 
plainant cannot  be  beard.  Houghton  v.  Kea- 
dall.  7  Allen.  72.    BlU  dismissed. 


BLACKWBLL  r.  O'GORMAN  CO. 

(Supreme  Court  of  Rhode  Island.    May  4, 
1901.) 

OABRIBRS  —  ELEVATORS  —  NEOLIGBNCB  OF 
OPERATOR— NEGLIGENCE  IN  STARTING  CAR 
—ACTS  IN  PRESENCE  OF  DANGER— ENTER- 
ING MOVINO  ELEVATOR  —  CONTRIBUTORT 
NEOLIOENCB-~EVIDENCB  —  ADMISSIBILITY  — 
INSTRUCTIONS— DAMAGES— APPEAL  —  HARM' 
LESS  ERROR. 

1.  Starting  an  elevator  while  the  door  re- 
mains open,  and  while  a  passenger  is  entering 
the  car,  la  negligence. 

2.  Where  the  operator  of  an  elevator  nej^ii- 
gently  starts  the  elevator  as  a  passenger  is  en- 
tering, hia  further  negligence  in  failing  to  stop 
the  elevator  for  three  stories,  though  it  is  ap- 
parent that  the  passenger  will  be  Injured  thp<-i>- 
by,  will  not  be  excused  on  the  ground  that  the 
imminence  of  the  danger  caused  the  failure  to 
exercise  reasonable  care,  since  such  rule  does 
not  apply  where  the  person  negligently  causing 
the  danger  fails  to  take  the  proper  steps  to  pre- 
vent an  aggravation  thereof. 

3.  Entering  an  elevator  which  is  apparently 
at  rest  and  with  the~3oor  open,  and  which  the 
passenger  has  no  reason  to  suppose  can  be 
started  until  the  door  is  closed,  is  not  negli- 
gence, though  the  elevator  Is  moving,   which 


could  have  been  determined  by  a  momentary  ob- 
servation of  the  car  and  machinery. 

4.  The  qnestion  whether  a  passenger  attempt- 
ing to  get  on  an  elevator  when  it  is  moving, 
but  before  it  is  in  anch  rapid  motion  aa  to  make 
the  attempt  to  enter  it  gross  negligence,  is 
guilty  of  negligence,  is  a  question  for  the  jury. 

5.  A  refusal  to  instruct  that  it  is  negligence 
to  attempt  to  enter  an  elevator  when  in  motion, 
if  erroneona,  la  rendered  harmless  by  a  finding 
by  the  jury  that  the  elevator  was  at  rest  when 
the  plaintifF  attempted  to  enter. 

6.  Where  the  piaiutiS  in  an  elevator  accident 
case  contends  that  the  operator  was  negligent 
in  attempting  to  pull  plaintiff  into  the  car,  in- 
stead of  stopping  It,  it  is  not  error  to  refuse  to 
instruct  that  the  attempt  to  pull  plaintiff  into 
the  car  was  not  negligence,  since  such  fact  must 
be  considered  in  connection  with  the  failure  to 
stop  the  elevator. 

(.  It  is  not  error,  in  an  elevator  accident  case, 
to  refuse  to  instruct  that  the  testimony  does 
not  show  the  elevator  to  have  been  defective, 
since  such  instruction  is  on  the  facts. 

8.  Error  in  reading  statutes  relating  to  eleva- 
tors, in  an  action  based  on  an  elevator  accident, 
in  which  actual  negligence  is  shown,  la  rend^i^ 
ed  harmless  by  instructions  that  any  violation 
of  the  statutes  cannot  be  considered  as  gi-oun<is 
of  recovery,  but  only  the  allegations  set  out  in 
the  declaration. 

9.  Where  a  passenger  In  an  elevator  receives 
Tery  severe  and  permanent  injuries  as  the  result 
of  the  negligence  of  the  operator,  judgment  for 
$tO,000  is  not  excessive,  as  showing  an  improp- 
er motive  or  state  of  mind  on  the  part  of  the 
Jury. 

Action  by  Marguerite  Blackwell  against 
the  O'Gorman  Company  for  Injuries  receiv- 
ed while  a  passenger  In  defendant's  eleva- 
tor. Judgment  In  favor  of  plaintiff,  and  de- 
fendant petitions  the  appellate  division  of 
the  supreme  court  for  a  new  trial. .  Petttlon 
denied. 

Arnold  Green  and  Theodore  F.  Green,  for 
plaintiff.  Walta  B.  Vincent,  for  defend- 
ant. 


DOUGLAS,  X  The  plaintiff  In  this  case 
was  injured  by  the  operation  of  an  elevator 
in  the  defendant's  store,  and  recovered  a 
verdict  npon  the  general  issue,  with  special 
findings  (1)  that  the  elevator  had  not  com- 
menced to  ascend  whoi  the  plaintiff  at- 
tempted to  entor  It;  (2)  that  the  elevator 
was  started  before  the  door  opening  Into 
the  elevator  shaft  was  closed.  And  the  jury 
assessed  damages  for  the  plaintiff  In  the 
sum  of  $10,000.  The  defendant  petition3  for 
a  new  trial  on  the  grounds:  First  That  the 
verdict  is  against  the  law  and  the  evidence^ 
and  the  weight  thereof.  Second.  That  the 
evidence  shows  that  the  plaintiff  was  guilty 
of  contrlbntory  negligence,  which  should  bar 
a  recovery.  Third.  That  the  presiding  jus- 
tice erred  in  refusing  the  requests  to  charge 
preferred  by  .  the  counsel  for  the  defend- 
ant which  were:  (1)  If  the  plaintiff  under- 
took to  enter  the  elevator  after  it  commen- 
ced to  ascend,  she  is  guilty  of  contributory 
negligence,  and  cannot  recover;  (2)  It  was 
not  negligence  of  the  operator  to  attempt  to 
pull  the  plaintiff  Into  the  elevator  after  it 
started.  If  he  acted  upon  a  natural  impulse 
to  avoid  an  accident;    (3)  that  it  does  not 
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appear  from  the  testimony  that  the  elevator 
was  defective.  Fourth.  That  the  argument 
of  the  plalntifCB  conasel  to  the  Jury,  par- 
ticularly the  portion  thereof  set  forth  in  the 
record,  was  unwarranted  and  unsupported 
by  the  evidence,  and  tended  to  prejudice  the 
Jury.  Fifth.  That  the  reading  from  the 
statute  relating  to  elevators,  by  the  counsel 
for  the  plaintiff,  in  the  course  of  his  argu- 
ment, was  unwarranted,  and  tended  to  prej- 
udice the  jury.  Sixth.  That  the  damages 
awarded  by  the  Jury  were  excessive  and  un- 
just. 

The  defendant's  servant  in  this  case  start- 
ed the  elevator  upwards  while  the  door 
was  wide  open  and  the  plaintiff  was  enter- 
ing. This  was  negligence  of  the  clearest 
character.  He  also  delayed  stopping  the 
elevator  until  it  had  gone  nearly  to  the 
third  floor  of  the  building.  Defendant's 
counsel  attempts  to  excuse  this  delay  by 
claiming  that  in  the  Imminence  of  the  dan- 
ger he  could  not  be  required  to  exercise  or- 
dinary Judgment  We  think  that  a  person 
reasonably  qualified  to  run  an  elevator 
should  be  possessed  of  sufficient  presence  of 
mind  to  stop  its  motion  when  It  Is  apparent 
that  If  it  proceeds  it  must  injure  a  passen- 
ger. The  excuse  which  he  Invokes  is  not 
applicable  to  a  case  like  this,  where  the 
author  of  the  danger  aggravated  the  couse- 
qnences  of  his  original  fault  by  falling  to 
take  proper  steps  to  avoid  or  limit  the  effect 
of  It 

The  only  debatable  question  of  fact  in  the 
case  is  whether  the  plaintiff  was  guilty  of 
contrlbntory  negligence.  We  cannot  say  that 
the  court  erred  in  refusing  to  charge  the 
Jury  that,  if  she  entered  the  elevator  after 
It  started,  she  could  not  recover.  If  a  per- 
son steps  Into  the  .open  door  of  an  elevator, 
apparmtly  at  rest,  when  he  has  no  reason 
to  suppose  that  It  can  be  started  until  the 
Invitation  of  the  open  door  la  withdrawn, 
we  do  not  think  he  is  negligent  though  he 
does  not  carefully  examine  the  apparatus, 
and  though  a  second's  delay  might  develop 
the  fact  that  It  had  actually  beg^un  to  move. 
From  such  a  condition  of  affairs  to  the  case 
of  an  elevator  perceptibly  in  rapid  motion, 
when  It  would  be  gross  negligence  to  at- 
tempt to  enter  It  there  is  a  wide  field  of 
poaelblUtles,  which  must  be  left  to  the  Judg- 
ment of  the  Jury  in  each  case,  as  they  were 
In  this  case,  under  proper  instructions  from 
the  court  In  the  case  at  bar  the  Jury 
found  that  the  elevator  was  not  in  motion 
when  the  plaintiff  attempted  to  enter  It 
so  that  the  denial  of  the  instruction  asked 
for  did  not  affect  their  verdict  If  this  find- 
ing was  right  all  claim  that  there  was  con- 
tributory negligence  on  the  part  of  the  plain- 
tiff falls.  While  the  evidence  on  this  point 
does  not  remove  all  debt  and  there  are  in- 
consistencies In  the  testimony  of  the  wit- 
nesses on  both  sides,  we  cannot  say  that 
tbe  jury  were  wrong  in  their  conclusion.  It 
Is,  perhaps,  improbable  that  if  the  plaintiff 


had  placed  her  foot  upon  the  elevator 
threshold,  and  then  It  had  begun  to  rise^ 
she  would  have  been  thrown  forward  as  she 
was,  but  It  Is  not  Impossible.  The  momen- 
tum of  her  step  forward  might  have  carried 
her  onward  as  she  describes.  On  the  other 
hand.  It  is  extremely  unlikely  that  she  rush- 
ed forward  and  sprang  towards  the  elevator 
while  It  was  visibly  moving  upwards,  and 
already  six  inches  or  more  from  the  floor. 
It  may  be  that  neither  witness  describes  the 
occurrence  with  perfect  accuracy,  and  tbe 
Jury  were  at  liberty  to  consider  so  much  of 
the  testimony  as  they  thought  to  be  true, 
and  thence  to  deduce  their  conclusion. 

The  second  request  to  charge  was  proper- 
ly refused.  No  contention  was  made  that 
the  attempt  to  pull  the  plaintiff  into  the 
elevator  was  actionable  negligence.  The 
claim  was  that  while  the  servant  was  try- 
ing to  do  this  be  ought  to  have  been  attend- 
ing to  his  business  of  controlling  the  ele- 
vator. The  last  request  was  to  charge  upon  . 
a  question  of  fact  and  for  that  reason  was 
properly  refused. 

We  cannot  presume  that  the  quotations 
from  the  statute  made  by  plaintiff's  counsel 
in  bis  argument  tended  to  prejudice  the 
Jnry,  for  the  court  expressly  charged  them 
that  they  could  not  consider  any  violation 
of  the  statute  as  a  ground  of  recovery,  but 
only  such  allegations  of  negligence  as  were 
set  out  in  the  declaration;  and,  as  we  have 
seen,  there  was  conclusive  evidence  of  neg- 
ligence on  the  part  of  the  defendant's  serv- 
ant In  his  operation  of  the  elevator. 

The  plaintiff  In  this  case  received  very  se- 
vere and  permanent  injuries,  and  the 
amount  of  damages  assessed  by  the  Jury, 
though  large,  does  not  appear  to  us  so  ex- 
cessive as  to  warrant  the  inference  of  any 
improper  motive  or  state  of  mind  In  the 
Jury.  Tbe  principles  which  guide  the  court 
in  reviewing  the  assessment  of  damages  by 
a  Jury  have  been  Indicated  too  often  to  re- 
quire repetition  here.  Mulvey  v.  Locomotive 
W^orks,  14  B.  I.  204;  Boss  v.  Railroad  Ck)., 
15  R.  I.  149,  1  Atl.  9;  Luft  v.  Llnganle,  17 
R.  I.  420,  22  Atl.  942;  Ellott  v.  Railway  Co., 
18  R.  I.  707,  28  Atl.  338,  31  Atl.  694,  23  I.. 
R,  A.  206;  McOowan  v.  Railway  Co.,  20  R. 
I.  204.  88  Att.  497;  Stone  v.  Pendleton,  21 
B.  I  332,  43  Atl.  643;  Swanson  v  Ralh-oad 
Co.,  22  R.  I.  122,  46  Atl.  402;  McDonald  v. 
Telegraph  Co.,  22  R.  I.  131,  46  Atl.  407.  The 
petition  for  a  new  trial  is  denied,  and  the 
case  Is  ordered  to  be  remitted  to  the  com- 
mon pleas  division  for  Judgment  on  the 
verdict 
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WILL»-CONSTRtJCTION— LIFB    BSTATB. 
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a  daughter,  "to  have  and  to  hold  during  the 
term  of  her  natural  life,"  is  a  bequest  which 
entitles  the  legatee  to  the  possession  of  the  fund 
for  and  during  her  natural  life,  and  not  an  ab- 
solute gift. 

Action  by  Cynthia  M.  Harris  against  Mar- 
tin W.  Dawley,  executor  of  the  will  of 
Phebe  W.  Dawley,  deceased,  to  recoTo:  a 
legacy.    Judgment  for  plaintiff. 

TiUlnghast  &  Murdocit,  for  plaintiff. 
Coolce  &  Angell,  for  defendant 

BLODGETT,  J.  Tills  is  an  action  to  re- 
cover a  legacy  under  the  fifth  clause  of  the 
will  of  Phebe  W.  Dawley,  which  Is  as  fol- 
lows, so  far  as  material  to  the  case  at  bar: 
"One  undivided  third  part  thereof  [i.  e.  of 
the  residuum]  to  my  daughter  Cynthia  M. 
Harris,  to  have  and  to  hold  during  the  term 
of  her  natural  life,  and  at  her  death,  or  at 
my  death,  should  I  survive  her.  to  my  son 
Martin  W.  Dawley,  if  be  is  then  living;  and, 
if  be  Is  not  living  at  that  time,  one  half  (%) 
to  Wbeaton  Allen,  of  Lincoln,  Nebraska,  and 
the  other  half  to  Chester  Allen,  of  Omaha, 
Nebraslca."  By  the  agreed  statement  of 
facts,  it  is  conceded  that  the  defendant  ex- 
ecutor has  settled  his  final  account,  that  the 
estate  Is  ready  for  distribution,  and  that  ' 
the  whole  estate  In  the  hands  of  the  de-  j 
fendant  executor  consists  of  money  on  de-  j 
posit  The  plaintiff  claims  the  right  to  re-  ] 
ceive  one-third  of  this  balance  for  distribu- 
tion absolutely,  and,  if  she  has  not  the  right 
to  receive  it  absolutely,  then  she  claims  the  I 
right  to  have  it  paid  to  her,  and  to  retain  the  | 
custody  of  it;  while  the  executor  denies  ! 
that  she  is  entitled  to  have  it  paid  to  her  { 
or  to  have  its  cnstody,  and  asserts  that  be 
should  retain  the  custody  of  the  fund  dur- 
ing her  Ufe,  duly  paying  her  the  Income 
from  the  same.  We  tblnlc  the  plaintiff  is 
not  entitled  to  the  fund  absolutely.  The 
evident  intent  of  the  testator  was  not  to 
enlarge  her  Interest  in  the  fund  beyond  a 
life  estate,  for  it  is  given  to  her  only  "dur- 
ing the  term  of  her  natural  life."  While 
this  Is  so.  the  bequest  Is  given  to  ber  "to 
have  and  to  hold"  for  the  period  of  her  life, 
and  we  are  accordingly  of  the  opinion  that 
slie  is  entitled,  in  the  exact  words  of  the 
Instrument,  to  have  and  to  bold  the  fund 
during  her  lifetime. 

We  are  not  unmindful  of  the  rule  that  a 
general  bequest  of  personalty  for  life,  with 
remainder  over,  is  commonly  held  to  re- 
quire the  executor  to  Invest  the  fund,  and 
to  pay  over  the  Income  to  the  life  tenant  and 
upon  his  decease  to  pay  the  principal  at  the 
fund  to  the  remainder-men.  See  Healey  t. 
Toppan,  46  N.  H.  243,  86  Am.  Dec.  159, 
where  the  English  and  American  cases  up- 
on this  point  are  very  fully  collected  and  ex- 
amined. But  this  rule  only  prevails  whoi 
the  Intent  of  the  testator  has  not  been  ex- 
pressed to  the  effect  that  the  life  tenant 
should  have  the  fund  In  specie,  and  the  mod- 
em doctrine  Is  that  very  sll^  indicatioiw 


of  the  will  of  the  testator  are  to  be  con- 
sidered as  establishing  the  latter  view.  In 
Re  Garrity's  Estate,  108  Cal.  46S,  38  Pac 
628,  41  Pac.  485,  decided  in  1885,  the  be- 
quest was  to  the  widow,  "to  have  and  to 
hold  and  to  enjoy  for  the  term  of  her  nat- 
ural life  only,  and  not  otherwise";  and  the 
court  says  of  this  language:  "In  the  ab- 
sence of  any  limiting  clause,  the  use  of 
the  words  would  Imply  a  right  to  the  pos- 
session of  the  property,  in  order  that  she 
might  'enjoy'  it"  Ii>  that  case  a  portion  of 
tbe  estate  consisted  of  "the  sum  of  $8,0C&74 
In  money,  which  was  on  deposit  in  the  bank 
at  the  testator's  death."  See,  also,  Starr  T. 
McEwan,  69  Me.  335;  Buckingham  t.  Mor- 
rison, 136  Ul.  437,  439,  27  N.  E.  65:  In  re 
James,  146  N.  T.  101,  40  N.  B.  876;  Corle  ▼. 
Monkhouse,  47  N.  J.  Eq.  78,  20  Atl.  367; 
Tflggard  v.  Piper,  118  Mass.  815;  Johnson  ▼. 
Goss.  128  Mass.  435.  In  the  case  at  bar  the 
words,  "to  have  and  to  hold,"  seem  to  ns 
to  signify  clearly  that  the  intent  of  the  tes- 
tator was  that  the  possession  of  the  fond 
should  be  given  to  the  life  tenant,  since  oth- 
erwise these  words  are  without  meaning. 
The  case  at  bar  is  practically  governed  by 
Sarlfc  V.  Probate  Court,  7  R.  L  270,  decided 
in  1802.  In  that  case  the  duty  of  an  execu- 
trix, who  was  also  a  legatee  under  a  wiU 
giving  her  "all  my  estate,  real  and  personal, 
during  the  time  that  she  may  remain  my 
widow,"  and  then  continuing:  "After  the 
decease  or  marriage  of  my  said  wife,  I  give, 
devise,  and  bequeath  all  the  above  said  real 
estate  to  my  lawful  heirs  at  law,  meaning 
all  my  brothers  and  sisters,  and  the  children 
of  them  that  are  deceased,  to  them,  their 
heirs  and  assigns,  forever,  share  and  share 
alike,  and  also  all  the  personal  estate  to  the 
same  as  above  named,  that  may  remain  aft- 
er the  decease  or  marriage  of  my  said  wife, 
to  them,  their  heirs  and  assigns,  forever,  the 
children  of  deceased  ones  to  have  one-fourth 
part,"— was  thus  defined  by  Ames,  C.  J. 
(page  274):  "Both  parties,  as  It  seons  to  ns, 
give  too  much  importance  to  the  amount  of 
this  bond.  It  will  be  no  continuing  security, 
to  those  entitled  in  remainder,  for  th^r  In- 
terest in  the  testator's  personal  property; 
but  upon  the  settlement  by  the  executrix  of 
her  final  account  with  the  court  of  probate, 
In  which  she  will  credit  herself  with  this 
property  as  retained  by  her  as  legatee  dur- 
ing widowhood  (so  far  as  not  expended  In 
paying  debts,  funeral  charges,  the  erection 
of  gpravestones,  and  the  expenses  of  settling 
the  estate),  the  condition  of  the  bond  will 
have  bem  satisfied,  and  the  sureties  will  be 
discharged."  Here  the  court  expressly  de- 
cided that  the  legacy  should  not  be  retained 
by  the  widow  as  executrix,  but  should  be 
retained  by  her  as  legatee;  and  we  are  of 
opinion  that  the  same  rule  applies  here,  and 
that  It  is  the  duty  of  the  executor  to  pay 
the  fund  in  question  to  the  plaintiff,  to  be 
held  by  her  for  and  during  her  natural  life. 
Judgment  for  plaintiff. 
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BAKTLETTt.  BARB0W8.I 

(Supreme  Coart  of  Rhode  iBlond.     May  8, 

1901.) 

DGBSS—PARTrnON— DESCRIPTION  OF  BOUND- 

AsiBS— AXBicturrr— CLAiraa  in  detbd— con* 
arTRUcnoN  —  KxaiatvATioN  —  ExcximoN  — 

a£CORD  or  DEED— E7FBCT. 

1.  Where  owners  of  land  in  common,  who 
HCfa  own  in  Eevetalty  a  portion  of  a  bouse  situ- 
iwd  thereon,  execute  deeds  to  each  other  for 
the  purpose  of  partltiouing  the  land,  and  such 
de«di  apedScally  describe  the  boundary  of  the 
land  passing  through  the  house,  a  clause  in 
parh  of  the  deeds  that  the  internal  division  of 
the  rooma  aad  stairways  of  the  house  shall  re- 
main the  same  as  formerly  occupied,  the  for- 
mer diTision  of  the  upper  floor  being  different 
from  that  of  the  lower,  has  no  reference  to  the 
boondariee  of  the  land,  and  hence  the  deeds 
are  not  amhignons  In  describing  the  land  by  two 
inconsistent  ooundariea. 

2.  Such  clauses  constitute  a  binding  agree- 
ment between  the  parties  defining  their  relative 
rights  and  tlM  tight  of  their  grantees  to  the 
honse. 

3.  A  danse  in  a  deed  to  real  estate  on  which 
tbere  Is  a  house  in  which  a  third  party  owns 
certain  rooms,  which  reserves  the  rooms  to 
iDch  person,  is  not  void  as  being  an  attempted 
rei>erTation  to  a  person  other  than  the  grantor, 
bat  is  binding  as  an  exception  limiting  the  prop- 
trtj  conveyed  to  that  which  the  grantor  has  the 
rignt^  convey. 

4.  wliMe  the  owner  of  real  Estate  conveys 
certain  rights  in  a  house  situated  thereon  to  a 
third  person,  and  the  deed  thereof  is  duly  re- 
corded, a  subsequent  grantee  of  the  real  ^tate 
is  bound  thereby,  though  there  is  no  reserva- 
tion of  the  interest  in  the  house  expressed  in 
the  deed  by  which  he  acquires  the  property. 

Salt  by  John  H.  Bnrtlett  ajralnst  Simon 
Barrowa.    Jodgment  for  defendant. 

Stone  &  Lovejoy,  for  plalntlfT.  Cooke  & 
Angell,  for  defendant. 

DOUGLAS,  J.  Tbe  decision  of  this  case 
depends  upon  the  construction  of  the  words 
In  the  deeds  of  John  S.  Walling,  guardian  of 
Lenox  G.  Walling,  to  Nancy  Medora  Orrell, 
Jnne  28,  1890,  and  of  Nancy  Medora  Orrell 
and  ba  husband  to  Lenox  O.  Walling,  of 
the  same  date,  as  follows:  "Tbe  Internal  di- 
vision of  the  rooms  and  stairways  of  the 
mansioB  bouse  to  remain  the  same  during 
the  life  of  said  Isaac  Walling,  as  said  rooms 
and  stairways  were  occupied  and  divided  be- 
tween Isaac  and  Reuben  Walling,"  etc. 
These  deeds  assumed  to  divide  between  the 
parties  tbe  land  in  question  and  the  build- 
ings which  stood  upon  it.  The  language  Is 
the  same  In  both  deeds,  and,  whatever  ef- 
fect Is  given  to  it  It  must  be  taken  as 
strongly  against  tbe  one  as  against  the  oth- 
a.  The  first  question  Is  whether  the  clause 
Is  a  part  of  tbe  definition  of  the  boundary 
Une  between  the  two  parcels  of  land.  We 
think  it  is  clear  that  It  cannot  be  so  held,— 
First  Because  tbe  boundary  Une  is  com- 
plete without  it  The  course  through  the 
bouM  is  thus  described:  "Thence  north, 
80^*  west  to  the  middle  of  tiie  front  door, 
and  on  through  the  honse  to  the  middle  of 
the  back  side  of  tbe  bouse.  It  being  fifty-six 

'For  oplnton   oo   motion    tor    reargument,    see   49 


and  one-half  feet  58^';  then  from  tbe  mid- 
dle pt  the  back  side  of  the  house  K.,  SL'  Wj, 
twenty-four  (24)  feet  to  tbe  middle  of  the 
shop,"  etc.  Here  we  have  a  clear  and  posi* 
tive  l)oundary  line,  56^  feet  long  from  tlw 
middle  of  the  front  door  on  through  tlMt 
house  to  the  middle  of  the  back  side  of  tta*- 
bouse.  If  tbe  clause  In  question  is  a  bound* 
ary.  It  dlfCers  from  the  straight  line,  and  tb* 
deeds  give  two  Inconsistent  Iraundory  linfls- 
between  the  same  two  points.  Secondly. 
Because  the  clause  In  qnestlcm  cannot  b» 
projected  upon  the  £:round.  Tbe  occupation 
referred  to  is  not  the  same  on  the  first  floov 
and  on  the  second  floor  of  the  house.  Th« 
partitions  which  bound  the  rooms  on  tb* 
upper  floor  are  not  superimposed  on  those 
which  divide  the  rooms  on  the  lower  floor. 
If  we  attempt  to  run  the  boundary  of  tt>» 
land  by  the  description,  we  find  it  to  -b* 
Impossible.  Again,  a  line  drawn  tbronglt 
the  house,  dividing  It  as  occupied  on  eitlnc 
floor,  would  not  connect  with  the  otber  lines 
of  the  description  of  the  deed.  It  would  nat 
begin  at  the  middle  of  the  front  door,  anA 
would  not  en4  at  the  middle  o^  the  back 
side  of  the  bouse.  We  cannot  therefore^ 
construe  this  clause  to  be  any  part  of  tb» 
description  of  the  boundary  line  between 
the  two  parcels  of  land.  It  Is  not  a  case  ot 
two  Inconsistent  boundaries,  but  of  a  well- 
defined  boundary  line,  and  an  agreement 
with  respect  to  tbe  property,  which  does  not 
define  a  boundary  line  of  land  at  all.  It 
does  not  follow,  however,  that  the  clause  ln» 
terjected  into  the  description  of  the  land,, 
though  It  be  no  part  of  the  description  of  th* 
boundary  line,  is  of  no  effect  as  an  agree* 
ment  between  tbe  parties.  The  words  in 
tills  clause  referring  to  the  mode  of  occupa- 
tion by  Isaac  Walling  and  Reuben  Walilns 
are,  of  course,  imlntelligible  without  extrln- 
sic  evidence,  and  this  fact  makes  such  evlo 
dence  admissible.  It  Is  agreed  tbnt  Isaas- 
occupied  tbe  whole  of  the  two  rooms  at  the 
west  end  of  tbe  hall  on  the  first  and  second: 
floors,  and  that  Isaac  and  Reuben  used  tttm 
front  hall  and  front  stairway  in  commons 
By  the  provisions  of  Isaac's  will  he  gives  to 
Mrs.  Orrell  "one-half  of  the  mansion  hous»- 
wherein  I  now  live.  It  being  the  same  poc 
tlon  of  said  house  now  or  formerly  pccupledi 
by  me  as  a  tenement  and  one-half  of  the>- 
door  yard  around  said  house,"  etc.,  and  ta> 
his  son,  Lester  A.  Walling,  and  his  granA-^ 
son,  Lenox  G.  Walling,  the  rest  and  residue- 
of  bis  estate,  which  Included  the  portion  of 
the  house  and  land  surrounding  It  which- 
was  not  given  to  Mrs.  Orrell;  and  when 
these  deeds  were  made  Lenox  O.  Walllng- 
had  acquired  Lester  A.  Waiting's  Interest. 
Their  Intention  Is  clear  enough  in  the  prem* 
Ises.  Under  the  will  of  Isaac  Walling  and' 
the  subsequent  conveyance  each  owned  \n, 
severalty  a  portion  of  the  house,  and  botb' 
owned  the  land  as  tenants  in  common.  They 
had  run  a  boundary  line,  and  divided  the- 
land  between  tbem.     The  faous^e  stood.  ln< 
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«  I>osltIon  with  reference  to  tbis  line 
ttkt,  U  It  went  with  the  land,  the  part  on 
«ae  side  of  the  line  could  not  be  exdnslre- 
'  Ir  occupied  by  the  owner  without  trespass- 
Ins  upon  the  other  side  of  the  line.  Several 
nmtns  In  the  house  could  not  be  convenlent- 
ij  used  in  parts  by  the  respective  owners  of 
'  tbe  land  under  them,  and  the  front  door  and 
'  iisJI  would  be  useless  unless  the  right  to  use 
'  tteu  in  common  were  given  to  both  owners. 
Tbie  parties  agreed  that  each  should  retain 
'  Cbe  part  of  the  house  which  he  owned  be- 
iote,  construing  the  gift  to  Mrs.  Orrell  in 
her  father's  will  to  mean  not  an  exact  half 
'  mt  the  house,  but  the  rooms  and  privileges 
!■  it  which  her  father  had  occupied  and  en- 
Josred,  and  the  gift  to  her  brother  and  nepb- 
ev  as  covering  the  rooms  and  privileges 
%rldch  had  been  occupied  and  enjoyed  by 
her  brother  Reuben.  In  Mrs.  Orrell's  deed, 
then,  these  words  have  the  effect  of  an  ex- 
ception. She  conveys  tlie  land  described 
with  the  buildlDgs  thereon,  except  the  rooms 
and  rights  In  the  house  which  she  then  pos- 
aesBcd  (Tillinghast  v.  Fry,  1  R.  I.  53),  and 
■eleased  tfi  Lenox  O.  Walling  any  adverse 
dalm  to  his  retention  In  common  with  her- 
of  the  rights  owned  by  them  in  com- 
In  the  deed  of  Lenox  O.  Walling,  In 
*a  far  as  the  clause  covers  anything  which 
he  could  claim,  It  has  the  effect  of  an  ex- 
press grant,  and  as  to  the  rights  which  he 
■eta Ins  It  likewise  has  the  effect  of  an  ex- 
ception. By  this  clause  in  his  deed  the  ease- 
■aent  to  retain  certain  portions  of  the  house 
■■  situ  upon  land  thenceforth  owned  by  him 
passes  as  by  express  grant  to  Mrs.  OrrelL 
If  the  house  as  well  as  the  land  had  been 
bdd  in  common  by  the  parties,  and  the 
•wnershlp  of  the  house  were  Intended  to 
Callow  the  division  of  the  land,  we  should 
consider  the  clause,  yrhea  viewed  from  the 
atandpoint  of  the  grantee,  in  so  far  as  It 
Sives  to  the  owner  of  the  south  half  of  the 
house  the  exclusive  occupancy  of  certain 
CDoms  as  a  lease  of  such  parts  of  said  rooms 
am  He  north  of  the  division  line  of  the  land, 
and  in  so  far  as  it  grives  to  her  the  use  of 
tte  ball  and  stairway  in  common  with  the 
cwuer,  and  gives  to  the  owner  of  the  north 
the  use  of  the  hall  In  common  with  the 
Der  of  the  south  half,  as  constituting  mu- 
grants  of  easements  of  passage  over 
-the  parts  owned  by  the  grantors  respective- 
ly. And  then  the  same  clause,  when  view- 
ed from  the  standx>olnt  of  the  grantor,  would 
constitute  a  reservation  of  the  rights  then 
created  and  secured  to  him.  This  analysis, 
however,  of  the  legal  effects  of  the  clauses 
!■  the  two  deeds.  Is  rather  curious  than 
■eccasary.  The  parties  owned  the  whole 
«C  the  land  and  the  whole  of  the  bouse. 
They  could  divide  the  house  and  the  land 
tagether  or  separately,  as  they  saw  fit 
Th^  chose  to  divide  the  land  by  a  certain 
■m^  and  the  house  by  setting  off  certain 


rooms  and  defining  rights  in  others,  and 
they  did  this  by  malting  mutual  concessions 
which  were  reasonable,  and  practically  in- 
evitable, in  such  a  manner  as  to  be  binding 
upon  themselves  and  their  successors  In  ti- 
tle. Whether  the  ownership  passed,  or  only 
the  right  to  occupy  (with  the  Inevitable  ne- 
cessity of  keeping  In  repair),  is  of  no  conse- 
quence in  this  case,  or  practically  to  the 
parties,  so  long  as  the  use  and  enjoyment 
are  assured. 

It  Is  urged  by  counsel  for  the  plaintiff 
that  the  clause  In  question  In  the  deed  from 
Walling  to  him  does  not  create  an  exception 
from  the  grant,  and  that  it  cannot  be  snp- 
IKtrted  as  a  reservation,  because  it  is  not  in 
terms  to  the  grantor;  citing  Ex  parte  Young. 
11  R.  I.  036,  and  Uttlefleld  v.  Mott  14  R.  L 
288.  These  were  cases  where  the  court  re- 
fused to  uphold  certain  attempted  reserva- 
tions in  deeds  with  full  covenant  of  tirar- 
ranty  as  not  made  to  the  grantors,  and  as 
repugnant  to  the  grant  The  argument  Is 
that  In  the  deed  from  Walling  to  the  plain- 
tiff this  clause  appears  as  a  reservation, 
and,  being  to  strangers.  Is  void.  But,  as  it 
reserves  or  retains  rights  which  existed  as 
against  Walling  before  he  conveyed  to  th« 
plaintiff,  it  has  the  effect  in  his  deed  of  an 
exception,  and  limits  the  preceding  descrip- 
tion of  the  property  conveyed.  Walling  had 
previously  granted  these  privileges  to  Mrs. 
Orrell  if  she  did  not  already  own  them.  He 
therefore  could  not  convey  to  a  third  party 
except  subject  to  them.  If  the  clause  had 
not  been  repeated  in  bis  deed,  his  grantee 
would  have  been  equally  bound  by  Its  provi- 
sions, as  It  was  duly  recorded  in  the  deed 
to  Mrs.  Orrell  before  the  deed  to  the  plain- 
tiff was  recorded.  Where  B.  had  a  right  of 
way  across  A.'8  land,  and  in  conveying  It  A. 
reserved  the  right  of  way  to  B.,  it  was  held 
to  be  an  exception  of  the  right  of  way  out 
of  the  granted  premises,  because  as  a  reser- 
vation to  a  stranger  It  would  be  invalid. 
Bridger  v.  Plerson,  45  N.  Y.  601,  603;  Iron 
Co.  v.  Beymert,  Id.  707,  quoted  In  Washb. 
Real  Prop.  p.  402.  Prof.  Washburn  says 
further  on  this  subject  (page  461):  "Excep- 
tions are  often  made  In  the  form  of  a  reser- 
vation where  the  thing  intended  not  to  pass 
by  deed  is  then  existing.  Thus  the  grant  of 
a  farm  'reserving  to  the  public  the  use  of 
the  road  through  said  farm,  also  reserving 
for  W.  R.  R.  the  roadway  for  said  road,  as 
made  out,'  etc.,  was  held  to  except  the  ease- 
ment of  the  public  and  of  the  railroad  out 
of  the  granted  premises,  and  that  the  soil 
and  freehold  of  the^e  passed  by  the  deed; 
the  effect  being  to  create  an  exception,  and 
not  a  reservation."  The  plaintiff  therefore 
never  acquired  title  to  the  rooms  and  rights 
excepted  in  Mrs.  Ori-ell's  deed  to  Walling, 
or  granted  by  Waiting's  deed  to  Mrs.  Or- 
rell, and  cannot  maintain  this  action.  Judg- 
ment for  defendant  for  costs. 
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PHETTEPLACB  et  tl.  v.  BRITISH  &  FOR- 
EIGN MARINE  INS.  CO. 
(Sapreme  Court  of  Rhode  Island.    May  17, 
1901.) 

MARINB  INSURAMCE-CONSTRUCnON  OF  POL- 
ICY-PAROL  BVIDBNCB-BSTOPPBL. 

1.  Where  it  was  doubtful  from  the  face  of  a 
marine  insurance  policy  whether  the  policy  pro- 
tected against  loss  by  leakage  from  any  cause 
whaterer,  or  against  marine  risks  exclusively, 
parol  eTidence  was  admissible  to  show  the  in- 
tent of  the  parties  in  making  the  contract,  and 
what  construction  they  themselves  had  put  up- 
on the  contract. 

2.  A  marine  insurance  policy  coTered  all 
shipments  of  oil  from  foreign  ports  to  Phila- 
delphia or  Boston,  or  "via  port  or  ports,  and  at 
and  thence  to  Proridence,  with  privilege  of 
transshipment,  including  nsk  of  craft  to  and 
from  the  ship  or  vessel;  such  craft  to  be  con- 
sidered a  separate  risk."  The  policy  covered 
"leakage  amonntii^  to  five  per  cent,  on  each 
barrel  over  ordinary  leakage,  which  is  agreed 
to  be  2  per  cent"  Other  provisions  of  the  pol- 
icy were:  "Not  liable  for  particular  average, 
nor  for  leakage  unless  occasioned  by  stranding 
or  collision  with  another  vessel."  The  perils 
wliich  said  insurance  company  takes  on  itself 
are  of  the  seas,  fires,  pirates,  and  all  other  per- 
Hs,  losses,  or  misfortunes  to  the  detriment  of 
■aid  goods."  Held,  that  the  contract  authorized 
(rfl  shipped  from  Mediterranean  ports  to  Phila- 
delphia or  Boston  to  be  carried  overland  from 
either  plajce  to  Providence,— this  being  the 
■hortest  and  safest  route,— and  hence  that  the 
company  was  liable  for  leakage  under  the  pol- 
icy, though  there  was  nothing  to  show  wheUier 
it  occurred  on  land  or  water. 

8.  Where  the  insurance  company  paid  prevl- 
ons  losses  under  the  policy  on  proofs  of  losses 
■itnilar  in  all  respects  to  those  claimed  in  the 
present  case,  it  was  estopped  to  refuse  further 

{layment  without  any  notice  that  it  would  no 
oDger  pay  such  losses  previous  to  the  trial  of 
•  aoit  on  the  policy. 

•4.  Under  the  poUcy  the  company  is  not  liable 
to  pay  for  leakage  unless  the  leakage  on  each 
barrel  on  which  leakage  is  claimed  has  amount- 
ed to  7  per  cent,  or  upwards,  and  when  it  be- 
comes tbna  liable  it  is  liable  for  the  whole  leak- 
age on  such  barrel,  without  deducting  either  7 
per  cent,  or  2  per  cent. 

Action  by  William  U  O.  Phetteplace  and 
otbers  against  the  Brltlslt  &  Foreign  Marine 
Insnrance  Company  on  a  policy.  Judgment 
for  plaintiffiB.    Motion  for  new  trlaL    Denied. 

The  following  la  the  opinion  of  the  trial 
coart  (Rogers,  J.): 

"The  plaintiffs,  who  are  co-partners  nnder 
the  firm  name. of  the  Phetteplace  Ollve-OIl 
Importing  Company,  bring  this  action  to  re- 
cover  for  loss  by  leakage  on  several  cargoes 
of  oil  sliipped  from  Marseilles  and  other 
Medltemnean  porta  to  them  at  Providence, 
B.  L  I  find  the  tacts  to  be:  That  the  plain- 
tlffs  obtained  Insurance  from  the  defendant, 
through  the  tatter's  agents  In  Providence, 
Starkweather  dc  Sbepley,  by  policy  dated  De- 
cember 28,  1893,  which  was  in  form  an  ordi- 
nary marine  policy,  with  some  additions  writ- 
ten in;  that  said  policy,  after  giving  the  name 
of  the  defendant  company,  continued  in  this 
wise  (the  written  words  of  the  quotation  be- 
ing nnderacored,  while  the  printed  words  are 
not),  viz.:  'Phetteplace  Olive-Oil  Co.,  on  ao- 
eonnt  of  wJiom  It  may  concern.  To  cover  att 
49A.-8 


$Mpment»  of  olive  oU  consigned  to  them  di- 
rect, or  to  order,  or  to  bankers,  if  designed 
for  the  control  of  the  assured.  In  case  of 
loss,  to  be  paid  in  funds  current  in  the  United 
States  to  Brown  Brotheri  <t  Co.,  or  a*  inter- 
est may  appear.  Do  make  insuranoe,  and 
cause  to  t>e  insured,  lost  or  not  lost,  at  and 
from  port  or  j9orto  in  the  Mediterranean  Sea 
to  New  Yorko»d/or  Philadelphia  <«>^lar  Boston, 
direct,  or  via  port  or  ports,  and  at  and  thence  to 
Providence  oMt/«r  Boston  <'^/ar  Philadelphia, 
toith  privilege  of  transshipment  (iuoluding 
risk  of  craft  to  and  from  the  ship  or  vessel, 
each  craft  to  be  considered  a  separate  risk) 
on  olive  oil;  to  cover  leakage  amwinting  to 
five  per  cent,  on  each  barrel  over  ordinary 
leakage,  which  is  agreed  to  be  two  per  cent. 
Jt  is  understood  and  agreed  that  any  claims 
under  the  leakage  clause  are  not  payable  to 
Brown  Brothers,  but  direct  to  the  assured, 
upon  all  kinds  of  lawful  goods  and  merchan- 
dise laden  or  to  be  laden  on  board  the  good 

steamer  or  steamers, whereof is 

master,'  etc.  That  said  policy  was  continu- 
ous until  discontinued,  and  either  party  could 
discontinue  on  giving  thirty  days'  written  no- 
tice to  the  other  party.  That  the  premium 
named  in  the  policy,  by  Indorsement  on  the 
back,  was  eighty  cents  per  hundred  dollars 
insured,  but  it  nowhere  appeared  on  the  poli- 
cy whether  this  was  an  extraordinary  or  in- 
creased premium  over  and  above  what  was 
ordinarily  charged  for  marine  Insurance,  and 
the  policy  provided  that  premiums  were  pay- 
able monthly  in  advance.  That  among  the 
numerous  printed  provisions  contained  in  the 
policy  there  was,  under  the  title  'Memoran- 
dum,' the  following:  'Not  liable  for  particu- 
lar average  on  molasses  or  other  liquids,  nor 
for  breakage  of  merchandise  unless  occasion- 
ed by  stranding  or  collision  with  another  ves- 
sel.' That  one  of  the  printed  provisions  in 
said  policy  was  the  following,  viz.:  'Touch- 
ing the  adventures  and  perils  which  the  said 
Insurance  company  is  contented  to  bear  and 
takes  upon  itself  in  this  voyage,  they  are  of 
the  seas,  flres,  pirates,  •  *  »  and  all  the 
other  perils,  losses,  or  misfortunes  that  have 
or  shall  come  to  the  hurt,  detriment,  or  dam- 
age of  the  said  goods  or  merchandises,  or  any 
part  thereof.'  That  several  cargoes  of  olive 
oil  covered  by  said  policy  were  shipped  from 
Marseilles  and  Naples,  on  the  Mediterranean 
Sea,  to  the  'plaintiffs,  on  which  the  leakage 
amounted  to  more  than  seven  per  cent.  That 
all  of  said  oil  was  shipped  by  steamer  to  New 
York,  Philadelphia,  or  Boston.  That  some  of 
said  oil  was  forwarded  from  said  American 
ports  to  Providence  by  rail,  but  bow  much 
thereof  was  so  forwarded  by  rail  did  not  ap- 
pear in  evidence.  That  said  oil  was  shipped 
In  good  order  at  the  Mediterranean  ports, 
and  that,  when  it  arrived  in  Providence,  ex- 
amination showed  that  more  than  seven  per 
cent,  had  leaked  out,  but  where  or  on  what 
part  of  the  trip,  or  whether  on  sea  or  land, 
such  leakage  occurred,  the  proof  did  not  show; 
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neither  did  it  show  tliat  ttae  leakage  was  oc- 
casioned by  stranding  or  collision  with  an- 
other Teasel,  or  bow  It  was  occasioned.  That 
one  of  the  printed  clauses  of  the  policy  was 
as  follows,  viz.:  'Proofs  of  loss  and  all  bills 
of  expenses  must  be  approved  by  the  agents 
of  the  company,  if  tiiere  be  one  at  or  sear  the 
place  where  the  loss  occnrs  or  the  exi>en8es 
are  incurred,  or,  if  there  be  none  in  the  tI- 
Cinity,  by  the  correspondent  of  the  National 
Board  of  Marine  Underwrttees;  and  such 
agent  or  oorreepondeat  must  be  represented 
on  all  surras.'  That  when  a  «argo  arrived 
here,  and  tbere  was  a  leakage,  the  plaintiffs 
would  notify  defendant's  agents  here  that 
thM«  was  such  a  loss,  and  asfe  them  to  sand 
an  inspector.  If  they  desired;  and  then  the 
plaintiffs  personally  weighed  the  leaking 
packages,  and  deducted  the  weight  from  the 
real  weight,  as  shown  by  the  iBToice  bw 
which  the  plaintiffs  had  bought;  the  baiaaoe 
being  the  amount  of  loss,  and  being  oowputed 
at  the  price  of  the  oil  at  the  point  of  ship- 
ment That  that  was  the  only  pr«of  of  Joas 
furnished.  That  said  defendant's  agents 
made  no  objection  thereto,  but  paid  several 
losses  arising  from  leakage  under  this  policy 
upon  the  statements  as  made  up  by  the  plain- 
tifta  That  parol  evidence  was  offered  by 
tne  plaintiffs,  against  the  objection  of  the  de- 
fendant, which  was  admitted  de  bene,  as  to 
the  conversations  between  the  plaintiffs  and 
the  defendant's  agents,  of  tj>e  nature  of  the 
insurance  desired,  at  the  time  of  taking  out 
the  policy.  Also  that  the  rate  of  premium 
charged  was  a  largely  Increased  rate  over 
the  ordinary  rate.  That  the  defendant  paid 
several  losses  under  this  policy.  That  e;qy/ert 
evidence  was  admitted  showing  that  tUs 
form  of  leakage  clause  was  qualifled  insur- 
ance, and  that  It  was  customary  in  the  trade 
for  Insurance  companies  to  pay  such  leakage. 
"The  questions  In  this  case  all  arise  In  re- 
gard to  leakage,  and  the  construction  of  the 
policy  relating  thereto  is  therefore  all-impor- 
tant. Leakage  of  liquids,  especially  on  a  long 
voyage,  may  result  from  various  causes.  It 
may  result  from  strictly  maritijoae  causes,  as 
from  stranding,  collision,  etc.;  or  it  may  re- 
sult, without  any  injury  to  the  ship  or  cargo, 
from  strictly  maritime  causes,  as  by  rough 
weather,  causing  the  ship  to  pitch  ar  roll, 
thereby  causing  the  barrels  or  cases  contain- 
ing the  liquid  to  leak;  or  it  may  result  from 
the  proper  vice  of  the  subject-matter,  so  that 
'ordinary  leakage'  has  become  a  well-known 
term.  It  is  impossible,  in  very  many  cases, 
to  determine  Just  the  cause  of  leak«i(e;  but 
it  is  a  substantial  loss,  the  risk  of  which  spme 
shippers  do  not  care  to  assume,  and  so  «e9k 
protection  from  insurance  companies  not  oi^ 
for  leakage  arising  from  known  strictly  mari- 
time causes,  but  also  from  any  cause,  except,  of 
course,  from  the  misconduct  of  the  assured. 
Relying  on  the  language  of  the  policy,  mere- 
ly the  reading  of  it  would  incline  the  court  to 
the  opinion  that  it  was  not  alone  a  policy 
against  marine  risks,  bat  It  was  also  a  policy 


against  loss  by  leakage,  from  whatever  cause 
arising,  provided  the  leakage  agioiint^^  to 
seven  per  cent  The  defendant  contends  that 
this  case  was  a  marine  policy  only,  and  that 
it  can  be  treated  only  as  a  marine  policy. 
There  is  nothing  in  law  to  prevent  this  being 
treated  as  covering  other  losses  thsn  those 
aristpg  from  marine  perils,  if  the  insurers 
have  so  agreed.  Bmerlgoa  says,  in  the  En- 
glish translation  «f  his  work  on  Insurance, 
at  page  812,  'Tbongh  the  loss,  says  the  ordi- 
nance, which  happens  through  the  proper  vice 
of  tbe  subieet,  is  not  a  maritime  risk,  proper- 
ly called,  still  nothing  prevents  the  insurers 
from  rendering  themselves  responsible  by  a 
.special  agreement' 

"At  the  trial  the  defendant's  coiaiael  eon- 
tended  that  the  language  of  the  policy  was 
so  clear,  so  free  from  ambiguity,  that  no 
doubt  axiiid  arise  as  to  this  policy  being 
against  sea  perils  alone,  and  obfected  to  paml 
evidence  being  admitted.  The  conrt  admit- 
ted such  evidence  de  bene,  as  throwing  light 
upon  the  Intent  of  the  parties,  and  now 
formally  rules  In  sv^  evidence  as  admissible. 
Poland,  J.,  in  Lowry  v.  Adams,  22  Yt  160, 
165,  says:  'For  the  purpose  of  ascwtainlng 
the  Intent  of  tiie  parties  in  entering  Into  any 
contract,  courts  will  look  at  the  sitnatlon  of 
the  parties  making  it,  the  subject-matter  of 
the  contract  the  motives  of  the  parties  in  en- 
tering Into  it  and  the  object  to  be  attained 
by  It,  and,  even  In  cases  where  the  contract 
Is  reduced  to  writing,  will  allow  all  theae 
circumstances  to  be  shown  liy  parol  evidence, 
if  the  intent  of  the  parties,  upon  the  face  of 
the  contract  is  doubtful,  or  the  language  used 
by  them  will  admit  of  more  than  one  inter- 
pretation. •  •  •  When,  from  the  con- 
tract itself  and  all  the  surrounding  drcum- 
staoces,  the  true  object  and  intent  of  the 
parties  has  bean  ascertained,  courts  will  en- 
force the  contract  according  to  that  intent 
nnless  there  be  found  in  the  way  some  stub- 
bom,  inflexible  rule  of  law,  absolutely  requir- 
ing a  different  determination.'  See,  also. 
Shore  ▼.  Wilson,  8  Clark  &  F.  3S6,  5«6;  Nash 
V.  Towns,  5  Wall.  880,  18  L.  Ed.  62T;  Mac- 
donald  v.  Longbottom,  1  SI.  &  El.. 077;  Good- 
rich V.  Stevens,  5  Lans.  230;  Doolin  v.  Daeg- 
ling,  80  Ul.  60S;  Buckmastcr  v.  Jacobs,  27 
La.  Ann.  62&  Tbo  evidence  shows  dearly 
that  tho  intention  of  the  parties  was  to  Insure 
against  leakage,  if  amounting  to  seven  per 
cent,  from  whatever  canso  arising  (except  of 
course,  the  misconduct  of  the  Insvured).  and 
that  an  Increased  iK«miam  was  to  be,  and 
was,  paid  therefor;  and  henoe  it  was  not 
necessary  for  the  plaintifCs  to  show  that  the 
leakage  was  oocasiooed  by  siraoding  or  col- 
lision with  another  vesseL 

"The  deftodant  contends  that  some  of  the 
oil  in  controversy  was  conveyed  from  some 
of  the  American  ports  wh«re  It  was  landed 
to  Pnwidence  by  rail,  and  that  iaasmnch  as 
It  is  not.  known  where  the  lealgige  task;  place. 
It  may  not  have  been  on  a  vessel  at  all. 
and  that  henea  It  opuld  not  baiva  been  lu- 
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taded  to  be  cofrered  by  this  policy  mleaa 
■iKtwn  to  have  Buffered  on  aMptmard.  That 
depends,  howerw,  altogether  upon  the  con- 
tract and  understanding  between  the  parties, 
and  the  course  of  bnalneas.  The  distance  be- 
tweoi  Naples  and  New  York,  Philadelphia,  or 
Boston  is  between  8.000  and  4,000  miles,  and 
between  Marseilles  and  New  York,  Phlladel- 
Ithla,  or  Boston  Is  but  a  few  hundred  miles 
leas,  and  must  necessarily  be  accomplished  by 
water,  while  the  distance  from  Boston  to 
Providence  by  land  was  but  48  miles;  the 
distance  by  water  being  several  times  as  tar, 
and  orer  dangerous  waters,  and  there  being 
no  regular  water  line  between  the  two  places. 
So.  also,  the  distance  frmn  Philadelphia  to 
Providence  Is  bnt  a  small  percentage  of  the 
dlBtance  from  Naples  or  llarselUes  to  Provi- 
dence, and  water  carriage  between  Fhlladri- 
phla  and  Providence  Is  comparatively  uncom- 
mon; and  all  this  must  have  been  known  to 
the  defendant.  The  case  at  bar,  so  far  as  the 
overland  transit  is  concerned,  seems  to  me  to 
be  analogous  to  the  case  of  Bodocanachi  v. 
sailott,  L.  B.  8  C.  P.  649,  In  this:  that  In  that 
case,  aa  well  as  In  this  case,  upon  a  marine 
policy,  some  overland  transit  was  autborlEed. 

"Parol  evidence  as  to  how  the  parties  had 
treated  this  policy  and  the  risk  covered  by  it, 
—in  other  words,  what  construction  the  par- 
ties themselves  had  pat  upon  It,— was  offered 
by  the  plaintiffs,  and  was  admitted  de  bene; 
and  as  to  such  testimony,  as  well  as  to  the 
other  parol  evidence  offered  at  the  trial,  the 
conrt  now  roles  it  to  have  been  admissible. 
In  Davis  V.  Shafer  (C.  C.)  50  Fed.  764,  768, 
Philips,  J.,  says:  "Where  the  contract  in 
gaeatioa  employs  words  or  terms  of  doubtful 
or  ambignons  meaning  and  application,  the 
meaning  and  application  given  them  by  the 
parties  to  the  contract,  and  acted  on  by  them, 
shoold  prevail  over  any  technical,  grammatic- 
al, or  logical  Interpretation  of  the  words  and 
pbiases.  Bnt  where  the  contract  is  free  from 
■mbignlty,  and  "its  meaning  is  clear  In  the 
eye  of  the  law,"  such  evidence  is  dearly  in- 
competent' See,  also.  Railroad  Oo.  v.  Trim- 
ble, 10  Wall.  867,  10  li.  Ed.  &18;  Michael  v. 
Insurance  Co.,  17  Mo.  App.  23,  26;  Balbroad 
Co.  T.  Blackmar.  44  Minn.  514,  518,  47  N.  W. 
1T2. 

"It  is  in  evidence  in  this  case  that  the  de- 
fendant has  paid  losses  for  leakage  under 
the  policy  voAa  consideratlcMi  upon  like 
proofs,  and  made  op  in  the  same  manner  as 
were  the  proofa  as  to  the  losses  it  now  re- 
fuses to  pay.  The  defendant,  having  paid  a 
number  of  losses  under  this  policy,  cannot 
now,  in  my  opinion,  without  any  notice  until 
upon  the  trial  that  the  procedure  it  had  pre- 
viously followed  was  unsatisfactory,  refuse  to 
pay  further. 

"As  to  the  amount  of  damage,  It  seems  to 
me  that  the  defendant  is  not  liable  to  pay  for 
leakage  unless  the  leakage  on  each  barrel  on 
which  leakage  Is  daimed  has  amounted  to 
seven  per  cent  <v  upward;  and,  when  it  be- 


comes liable  at  all,  then  It  becomes  liable  for 
the  whole  leakage  on  such  barrel,  wHhcsit 
deducting  either  seven  per  cent  ar  two  per 
cent  The  policy  reads,  To  cover  leakage 
amounting  to  five  per  cent  on  each  barrel 
over  ordinary  leakage,  which  It  is  agreed  to 
be  two  per  cent'  The  policy  does  not  say 
that  ordinary  leakage  was  to  be  first  deduct- 
ed, and  only  the  extraordinary  leakage  paid 
for;  but  It  seems  to  me  to  Indicate  that  until 
seven  per  cent  leakage,  or  three  and  one- 
half  times  as  much  as  ordinary  leakage,  has 
taken  place,  the  defendant  shall  not  be  liable, 
but  when  the  seven  per  cent,  leakage  has 
occurred,  then  the  defendant  is  to  be  liable 
for  the  whole  leakage;  otherwise,  it  would 
have  been  very  easy,  as  in  Indemnity  Mnt 
Marine  Assnr.  Go.  of  London  v.  ITnlted  00 
Co.  (D.  0.)  88  Fed.  815,  to  have  stated  'that 
one-half  of  one  per  cent  of  the  quantity 
laden  shall  be  first  deducted  as  ordinary  leak- 
age, the  excess  of  such  one-half  of  one  per 
cent  to  be  considered  aa  extraordinary  leak- 
age, loss  to  be  paid,'  etc.  In  the  case  at  bar 
two  per  cent,  instead  of  one-half  of  one  per 
cent,  was  mentioned  as  ordinary  leakage. 
Both  parties  claim  the  last  above  named  case 
to  favor  their  respective  contentions  as  to 
the  amount  to  be  paid,  and  It  Is  not  entirely 
clear  exactly  what  the  Judge  Intended.  In 
the  case  of  Donnell  v.  Insurance  Co.,  2  Sumn. 
366,  Fed.  Cas.  No.  3,087,  Involving  the  con- 
struction of  a  clause  in  a  marine  policy  that 
the  underwriters  should  not  "be  liable  for 
any  partial  loss  on  other  goods,  or  on  the  ves- 
sel and  freight  unless  it  amounts  to  five  per 
cent,'  etc..  Story,  J.,  at  page  882,  says,  'All 
the  commentators  upon  this  article  agree 
that  when  the  underwriters  are  liable  at  all 
under  this  clause,  they  are  liable  for  the  full 
amount  of  the  average,  without  deduction.' 
Though  the  foregoing  relates  to  average,  and 
not  to  leakage,  yet  the  limiting  clause  seems 
to  be  similar  in  character  to  the  one  In  ques- 
tion. The  parties  in  the  suit  at  bar  have 
put  their  own  construction  as  to  the  amount 
to  be  paid,  by  the  defendant's  paying  and  the 
plaintiffs'  receiving  the  full  amount  of  the 
leakage  where  such  leakage  was  more  than 
seven  per  cent,  and  that  seems  to  me  to  be 
the  proper  construction. 

"The  finding  and  decision  of  the  -court  Is 
that  the  defendant  did  promise  in  manner 
and  form  as  the  plaintiffs  have  declared 
against  It,  and  damages  are  assessed  in  the 
sum  of  f  1,004.24,  with  interest  thereon  from 
September  7,  1896,  amounting  to  1347.76, 
making  the  sum  of  $1,411.99,  for  which  last- 
mentioned  sum  the  plaintiffs  are  entitled  to 
lodgment  against  the  defendant,  together 
with  costs." 

Matteson  &  Healey,  for  plaintiffs.  Wilson 
&  Jenekes,  for  defendant 

PBB  CUBIAM.  The  defendant* 8  petMoo 
for  a  new  trial  is  denied,  and  Judgment  will 
be  altered  opon  the  decision  of  Mr.  Justice 
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B0OBR8,  for  the  reasons  assigned  by  him  In 
said  decision,  which  la  adopted  as  the  opinion 
of  the  court 


In  re  MANCHESTBR  et  al. 

(Supreme  Conrt  ot  Rhode  Island.    Mar  3, 
1901.) 

WILLS-CONSTRUCTION— RULB    IN    SHELLBT'S 
CASE— MODIFICATION. 

Pub.  St  c.  182,  {  2,  provides  that  no  per- 
son seised  in  fee  simple  shall  have  a  right  to 
devise  any  estate  in  fee  tail  for  a  longer  time 
than  to  the  children  of  the  first  devisee,  and  a 
devise  for  life  to  an7  person  and  to  the  children 
or  issue  generally  of  such  devisee,  in  fee  simple, 
shall  not  vest  a  fee-tail  estate  in  the  first  oev- 
isee,  but  an  estate  for  lite  only,  and  the  remain- 
der shall,  on  his  decease,  vest  In  his  children 
or  issue  generally,  agreeably  to  the  direction  of 
such  will.  Testator  nrovided  that  after  the  de- 
cease of  his  wife,  a.,  one-third  of  his  estate 
should  go  to  his  son,  C,  for  and  during  the 
term  of  his  natural  life,  and  that  after  his  de- 
cease the  estate  so  given  as  a  life  estate  should 
go  to  the  heirs  of  OL,  and  to  their  assigns,  for- 
ever. Held,  that  an  estate  in  fee  simple  was 
vested  in  O.  on  the  death  of  S. 

Petition  nnder  Gen.  Laws,  c  210,  i  21, 
for  an  opinion  of  the  court  on  the  nature  of 
the  estate  devised  to  Charles  D.  Manchester 
by  the  wlU  of  CSiarles  Manchester,  deceased. 

Wm.  P.  Sheffield,  for  petltionera. 


BL0D6ETT,  X  This  petition  Is  preferred, 
under  the  provisions  of  section  21,  c.  210, 
Gen.  Laws,  for  the  opinion  of  the  court  upon 
the  estate  devised  to  Charles  D.  Manchester 
by  the  fourth  clause  of  the  will  of  Charles 
Manchester,  late  of  Tiverton,  who  deceased 
on  April  23,  1891.  leaving  a  last  will  and  tes- 
tament, duly  probated  on  July  6,  1881.  The 
clause  In  question  is  as  follows:  "Fourth. 
A.fter  the  decease  of  my  said  wife,  Sarah  L. 
Manchester,  I  give,  devise,  and  bequeath  unto 
my  son,  Charles  D.  Manchester,  the  remain- 
ing undivided  one-third  part  of  my  estate^ 
excepting  therefrom  the  household  furniture 
as  given  to  my  daughter,  Fannie  D.  Man- 
chester, to  hold  the  same  for  and  during  the 
term  of  his  natural  life;  and  after  his  de- 
cease, I  give,  devise,  and  bequeath  the  es- 
tate so  given  to  my  son,  Charles  D.  Manches- 
ter, as  a  life  estate,  unto  the  heirs  of  said 
Charles  D.  Manchester,  and  to  their  assigns, 
forever."  At  the  time  of  the  decease  of  the 
testator,  the  rule  in  Shelley's  Case,  as  modi- 
fled  by  section  2,  c.  182,  Pub.  St,  was  in  force 
in  this  state,  as  follows:  "No  person  seized 
in  fee-simple  shall  have  a  right  to  devise  any 
estate  in  fee-tall  for  a  longer  time  than  to 
the  children  of  the  first  devisee;  and  a  devise 
for  life  to  any  person  and  to  the  children  or 
Issue  generally  of  such  devisee,  in  fee-simple, 
shall  not  vest  a  fee-tall  estate  In  the  first  dev- 
isee, but  an  estate  for  life  only,  and  the 
remainder  shall,  on  bis  decease,  vest  in  his 
children  or  Issue  generally,  agreeably  to  the 


direction  of  such  wlU."    We  are  ot  the  opiur 
Ion  that  the  clause  In  question.  In  effect, 
glvea,  after  the  death  of  Sarah  L.  lianches- 
ter,  one  undivided  third  part  of  the  estate 
to  Charles  D.  Manchester,  his  heirs  or  as- 
signs, and  is  governed  by  the  decision  of  this 
court  in  Bulloclc  ▼.  Baptist  Society,  B  R.  L 
276,  in  which  similar  language  was  used,  vis.: 
"The  testator  In  this  clause  spealcs.  In  gen- 
eral, of  the  gifts  and  bequests  before  made 
to  his  children,  as  for  life  only,  and  provides 
that  they  are  'then  to  go  to  their  several 
heirs  forever,  share  and  share  alllce.'    •    •   • 
In  such  a  condition  of  things,  it  Is  too  well 
settled  to  be  disputed  that  by  the  well-known 
rule  In  Shelley's  Case,  founded  partly  ptx- 
haps  upon  feudal  reasons,  and  partly  upon 
the  broad  common-law  policy  of  rendMing 
estates  alienable  by,  and  subject  to  the  debts 
of,   theh:  owners,   the  particular  intent,  to 
create  an  estate  for  life,  most  yield  to  this 
more  general  Intent  and  policy;  and  the  word 
'heirs'  to  be  construed  to  extend  to  the  es- 
tate of,  and  give  a  fee  to,  the  prc^wsed  ten- 
ant for  life."    Again,  in  Andrews  t.  Low- 
throp,  17  R.  L  60,  20  AtL  97,  the  bequest  was 
as  follows:  "Thirdly,  I  give  and  devise  to  my 
nephew,  John  Albert  Paine,  the  othK*  half  of 
my  real  estate  during  his  natural  life,  and 
after  his  decease  to  his  heirs,  their  belra  and 
assigns,  forever;"    and  the  dedslsn  ot  the 
court  was  that  those  words  vested  a  fee-sim- 
ple in  the  devisee.    See,  also,  Manchester  v. 
Durfee,  6  R.  I.  649;  Browning,  Petitioner,  16 
R.  L  413.  8  L.  R.  A.  209.    We  are  accordingly 
of  the  opinion  that  the  clause  In  question 
vested  an  estate  in  fee  simple  In  Charles  D. 
Manchester  upon  the  death  of  Sarah  L.  Man- 
chester.   The  third  clause  of  the  will  con- 
tains a  charge  upon  the  real  estate  devised  to 
Fannie  D.  Manchester.    Obviously,  a   good 
title  cannot  be  made  by  her  until  this  cbarge 
is  removed;  and  on  this  ground  the  respond- 
ent, Llzette,  is  not  bound  to  take  the  convey- 
ance of  the  property  while  such  charse  is 
ontstandlns. 


In  re  POLICE  COM'RS. 

(Supreme  Conrt  of  Rhode  Island.    April  30, 
1901.) 

UUNICIPAL  CORPORATIONS— CITT  BOARD  OF 
POLICE  COMMISSIONERS— STATE  OPMCERS— 
DUTY  OF  ATTORNEY  OKNERAL  TO  APPEAR 
FOR  THEM. 

Alie  board  of  police  commissioners  for  the 
city  of  Newport,  appointed  by  the  governor  by 
and  with  the  consent  of  the  senate,  is  a  state 
board  or  commission,  within  Gen.  Laws,  c.  17, 
S  4,  providing  that  the  attorney  general,  when- 
ever requested,  shall  act  as  the  legal  adviser  ot 
all  state  boards,  and  shall  represent  such 
boards  in  litigation,  since  the  duties  of  such 
commissioners  are  of  a  general  nature,  rather 
than  municipal. / 

Application  by  William  Gregory,  governor, 
for  the  construction  of  Gen.  Laws,  c.  17,  { 
4,  relating  to  the  duties  of  the  attorn^  gen- 
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To  His  Excellency,  William  Gregory,  Gov- 
ernor of  the  State  of  Rhode  Island  and 
ProTldence  Plantationa: 
Sir:  We  have  received  from  yonr  excel- 
lency the  following  question,  viz.:  "Is  the 
board  of  police  commlBsloners  for  the  city 
of  Newport  a  state  board  or  commission, 
within  the  meaning  and  intent  of  section  4 
of  chapter  17  of  the  General  Laws?"  The 
section  referred  to  is  as  follows:  "The  at- 
torney-general, whenever  requested,  shall 
act  as  the  legal  adviser  of  all  state  boards 
and  commissions  and  the  officers  thereof,  of 
all  commlssionera  appointed  by  the  general 
assembly,  of  all  the  general  officers  of  the 
state,  and  of  the  state  auditor,  in  all  matters 
pertaining  to  their  official  duties,  and  shall 
institute  and  prosecute,  whenever  necessary, 
all  suits  and  proceedings  which  they  may  be 
authorised  to  commence,  and  shall  appear 
for  and  defend  the  above-named  boards, 
commissions,  commissioners,  and  officers,  in 
all  suits  and  proceedings  which  may  be 
brought  against  them  in  their  official  capac- 
ity." In  response  to  the  question  pro- 
pounded, we  have  the  honor  to  submit  the 
following  reply: 

When  the  constitutionality  of  the  act  cre- 
ating a  board  of  police  commissioners  was 
before  this  court  in  City  of  Newport  v.  Hor- 
toii,  22  R.  I.  200,  47  Atl.  312,  the  court  adopt- 
ed. In  the  opinion  then  rendered,  the  lan- 
guage of  Staples,  J.,  in  Burch  v.  Gburdwlcke, 
30  Grat  38,  32  Am.  Rep.  646,  as  follows: 
y^Tbe  distinction  recognized  in  all  of  them  Is 
between  officers  whose  duties  are  exclusively 
of  a  local  nature,  and  officers  appointed  for 
a  particular  locality,  but  yet  whose  duties 
are  of  a  public  or  general  nature.  When 
tbey  are  of  the  latter  character  they  are 
state  officers,  whether  the  legislature  itself 
makes  the  appointment,  or  delegates  its  an- 
tborlty  to  tbe  municipality.  *  *  *  The 
Instmmentallties  by  which  these  objects  are 
affected,  however  appointed,  by  whatever 
name  called,  are  agencies  of  the  state,  and 
not  of  the  munlclpalitiM  for  which  they  are 
appointed  or  elected.'/  In  Kelley  t.  Cook, 
21  R.  I.  29,  41  Atl.  571,  this  court  decided 
that  police  officers  "are  to  be  regarded  as 
public  or  state  officers,  with  such  powers 
and  duties  as  the  state  confers  upon  them." 
^•It  is  important"  Bays  Judge  Dillon  (1  Dill. 
Mud.  Corp.  [4th  Ed.]  I  68),  "to  bear  In  mind 
tbe  distinction  between  state  officers  (that 
Is.  officers  whose  duties  concern  the  state  at 
large  or  the  general  public,  although  exer- 
cised within  defined  territorial  limits)  and 
manicipal  officers,  whose  functions  relate  ex- 
closlvely  to  the  particular  municipality.  The 
administration  of  Justice,  the  preservation 
of  tbe  public  peace,  and  the  like,  although 
confided  to  local  agencies,  are  essentially 
matters  of  public  concern,  while  the  enforce- 
ment of  municipal  by-laws,  the  estahllsh- 
tnent  of  gas  works,  of  water  works,  the  con- 
struction of  sewers,  and  tbe  like,  are  mat- 
ters which  pertain  to  the  manidpallty,  as 


distinguished  from  the  state  at  large."  In 
People  V.  Cnrley,  5  Oolo.  419,  the  court  says: 
"A  popular  but  mistaken  impression  pre- 
vails to  some  extent,— that  all  civil  officers 
whose  duties  embrace  municipal  laws,  or- 
dinances, and  regulations  are  purely  local 
or  municipal  In  their  character,  and  have 
no  general  relation  to  the  body  politic  or 
tbe  state.  It  must  be  borne  in  mind  that 
there  is  a  legal  distinction  between  state  of- 
ficers (tiiat  is,  officers  whose  duties  concern 
the  state  at  large  or  the  general  public,  al- 
though exercised  within  defined  limits)  and 
municipal  officers  strictly,  whose  functions 
relate  exclusively  to  the  particular  munici- 
pality." Again,  in  Britton  v.  Steber,  62  Mo. 
374,  the  court  says:  "There  is  a  recognized 
distinction  between  state  officers,  whose  du- 
ties concern  the  state  at  large,  or  the  gen- 
eral public,  although  exercised  within  de- 
fined territorial  limits,  and  municipal  of- 
ficers, whose  'functions  relate  exclusively 
to  the  particular  municipality.  Dill.  Mun. 
Corp.  {  33.  A  state  officer  may  be  connected 
with  some  of  the  municipal  functions,  but 
he  must  derive  his  power  from  a  state  Stat- 
ute, and  execute  his  powers  in  obedience  to 
a  state  law."  In  Burch  v.  Hardwlcke,  su- 
pra. It  Is  said  that:  "The  reason  is  that 
whUe  they  are  elected  or  appointed  for  the 
city,  and  while  their  Jurisdiction  is  confined 
to  local  limits,  their  duties  and  functions,  in 
a  m.easure,  concern  the  whole  state.  They 
are  state  agencies  or  instrumentalities  oper- 
ating to  some  extent  through  the  medium  of 
city  charters  in  the  preservation  of  the  pub- 
lic peace  and  good  government.  However 
elected  or  appointed,  however  paid,  they  are 
as  much  state  officers  as  constables,  Justices 
of  tbe  peace,  and  commonwealth's  attor- 
neys, whose  Jurisdiction  is  confined  to  par- 
ticular counties.  •  •  •  Among  the  thou- 
sands of  citizens  and  strangers  that  enter  a 
great  city  in  the  course  of  a  year  in  pursuit 
of  business  or  pleasure,  there  is  not  one 
that  Is  not  Interested,  to  a  greater  or  less 
degree.  In  this  officer  [the  chief  of  police], 
not  only  as  a  conservator  of  tbe  peace  gen- 
erally, but  in  the  special  protection  he  af; 
fords  against  violence  and  wrong.  When 
the  mob  rages  In  the  streets,  when  the  in- 
cendiary and  the  assassin  are  at  work,  they 
do  not  offend  against  the  city,  but  against 
the  state.  When  they  are  detected  and  ar- 
rested, it  Is  by  the  chief  of  police  and  bis 
subordinates,  under  the  authority  of  the 
state;  and,  when  they  are  tried  and  convict- 
ed, it  is  by  officers  representing  the  state 
and  her  sovereign  power."/ 

These  cases  seem  to  us  to  be  decisive  of 
the  construction  to  be  given  to  the  words 
"all  state  boards  and  commissions,"  in  the 
statute  upon  which  our  opinion  Is  now  de- 
sired. It  must  be  conceded  that  the  words 
"state  boards  and  commissions"  are  broad 
enough  to  Include  the  board  In  question,  nor 
could  the  contrary  contention  be  successfully 
maintained.    Undoubtedly  the  specific  ques- 
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tlon  wblch  arises  here  was  not  beCore  tli« 
l«S(dafeun  when  chapter  17,  Gen.  Laws,  wu 
enacted,  for  this  police  cominissi«a  was  not 
then  in  existence;  but  it  wonld  be  dlfficnlt  to 
frame  an  expression  more  comprebenslve  in 
its.  terms  than  "all  state  boards  and  commis- 
slous"  if  it  liad  been  then  in  existence.  The 
eommissioners  are  appointed  b7  the  goremor, 
by  and  with  the  advice  and  consent  of  the  sent 
ate.  Chapter  804,  Pnb.  Laws.  The  city  au« 
thoritiee  have  no  control  over  their  Bppoini> 
ment,  removal,  compensation,  dnties,  or  teem 
of  office.  By  section  S  of  the  act,  each  mem- 
ber vt  the  board,  as  well  as  each  member  of 
the  police  force  under  thetar  .control,  is  a 
member  of  the  state  police.  GS«n.  Laws,  c. 
102,  {  17.  As  snch  member  of  the  state  po- 
lice, it  Is  hi»  dpty,  under  the  law,  "to  see 
that  the  hLws  of  the  state  are  observed  and 
enforced: within  tlieir  respective  counties  and 
towns,"  under  penalty  of  a  fine  not  exceed- 
ing laOO,  and  subsequent  ineUglbllity  to  re- 
appdutment  to  office;  and  surely  no  duty  can 
be  mora  general  and  all-pervading  than  this. 
By  chapter  1050,  Pub.  Laws,  passed  in  1S82. 
the  attorney  general  was  made  the  legal  ad- 
viser of  the  state  board  of  charities  and  cor^ 
rectious,  whose  duties  are  thus  defined  (Qen. 
Laws,  c.  291,  g  4):  "The  oversight,  msnage- 
mcnt  and  control  of  the  state  farm  in  Crans- 
tQD,.of  the  state  wurlihouse  and  house  of  cor- 
rection,, state  asylum  for  the  incurable  in- 
sane and  state  almshouse  thereon,  together 
with  the  state  prison  and  the  Jail  in  the  coun- 
ty of  Providence,  shall  be  vested  in  the  board 
of  state  charities  and  corrections."  It  will 
be  seen. that,  this  board  is  charged  only  with 
those  duties  which  relate  to  the  state  institu- 
tions and  their  inniatfis,  and  that  it«  Jurisdic- 
tion Is  limited  to  the  town  of  Cranston.  The 
attorney  general  is  also  the  legal  adviser  of 
the  state  board  of  health,  but  its  duties  are 
limited  to  those  which  concern  the  health  of 
man  and  beast  (jen.  Laws,  c.  86,  St  2,  3. 
The  state  board  of  education  is  also  under 
the  advice  of  this  officer,  and  its  duties  are 
largely  Indicated  by  its  name,  and  are  de- 
fined in  Gen.  Laws,  c.  51,  &  !•  In  lilce  man- 
ner, examination  of  the  duties  imposed  upon 
other  state  boards  shows  in  each  case  that, 
while  their  territorial  Jurisdiction  is  gener- 
ally coincident  with  the  state  lines,  yet  that 
they  are  charged  with  duties  relating  only 
to  certain  definite  and  restricted  subjects, 
such  as  the  public  health  and  the  public  edu- 
cation, or  to  certain  classes  In  the  communi- 
ty, as  pharmacists,  dentists,  and  physicians, 
while  this  board  of  police  comnUssioners  Is 
directly  cbarp;ed  with  the  enforcement  of  all 
the  laws  of  the  state  in  a  city  having  more 
than  20.000  inhabitants,  including  offenses 
concerning  which  these  several  boards  are 
also  £;lven  concurrent  Jurisdiction  in  many 
cases. '  See  Gen.  Laws,  c.  170,  g  40,  as  to  com- 
mlsBionera  of  shell  fisheries;  Id.  c.  171. 1 35, 


aa  to  oommlsrfoners  of  inland  fisheries;  Id. 
c.  68,  g  S,  as  to  factory  inspectors;  Pub.  Laws, 
cc.  678,  684  (Jan.  Seas.  1899),  as  to  bhrd  com- 
mlsalonen.  It  is  difficult  to  nnderstand  the 
principle  by  which  the  attorney  general  Is 
held  to  be  the  adviser  of  one  board  created 
by  the  state,  and  having  charge  of  vlola- 
tiona  of  certain  state  laws,  and  should  not  be 
the  adviser  of  another  board,  also  created 
by  the  state,  and  charged  with  the  same  dn- 
ties. ^^hlle  their  Jurisdiction  and  their  dn- 
tie*  are  territorially  limited  t»  the  city  ot 
Newport,  these  dutiea  are  cleariy  of  genersl 
concern,  and  they  discharge  a  state  fnnotion, 
rather  than  a  municipal  function./lt  follow* 
that  the  state,  having  thus  aK>oInted  these 
officers  (for  the  preeervatloB  of  the  pnblic 
peac^  by  the  concurrent  action  of  the  execu- 
tive and  the  senate,  and  having  conferred 
upon  them  the  gravest  duties,  under  sevae 
penalty  for  neglect  or  refusal  to  discharge 
thoee  duties,  is  bound  in  law,  no  less  than  in 
morals,  to  furnish  these  (^cers  with  all  ade- 
quate and  necessary  means  and  agencies  for 
the  discharge  of  the  duties  so  imposed.  And 
among  these  agencies  and  means  is  compe- 
tent advice  aa  to  the  scope  of  the  duty  a*  im- 
posed, and  the  means  of  discharging  it.  Nor 
is  it  a  sufficient  r^Iy  to  say  that  provision 
to  this  end  may  be  wisely  and  safely  left  to 
the  local  authorities  If  experience  ot  the  | 
recent  past  were  lacldng,  it  wonld  nev«the-  i 
less  not  be  difficult  to  see  that  the  due  and 
OEderiy  enforcement  of  the  law  is  most  like- 
ly to  be  hampered  and  Interfered  ^tfa  by  a 
division  of  the  responsibility  therefor  be- 
tween local  and  state  agencies.  These  offi- 
cers being  thus  created,  the  state  ought  not  to 
be  made  dependent  for  the  discharge  of  their 
duty  upon  local  indifference  or  opposition,  or 
those  chance  mutatiooa  In  municipal  politics 
often  arising  from  causes  as  Insubstantial  in 
reality  as  they  are  ephemeral  in  their  dura- 
tion. For  It  is  not  unlikely  that  the  local 
authorities  may  ref  uaa  to  support  voluntarily 
an  officer  by  additional  local  taxation  for  the 
purpose  ot  assisting  officers  appointed  by  the 
state,  over  whom  they  have  no  control,  and 
to  whocD  they  owe  no  snch  duty,  but  for 
whose  compensation  they  alone  are  taxed. 
And  this  may  be  done  without  redress  on  the  i 
part  of  the  board,  and  without  protection  on 
the  part  of  the  state  | 

We  are  accordingly  of  the  opinion  that  tiiis 
board  of  police  commissioners  is  a  state 
board,  within  the  spirit  as  well  as  within  the  i 
letter  of  the  act,  and  that  the  question  sul>- 
mitted  should  be  answered  in  the  affiixna- 
tlve.  ' 

PARDON  E.  TILLmOHAST. 

GKOHGE  A.  WILBUR. 

HORATIO  ROGERS. 

WILLIAM  W.  DOUGLAS^ 

EDWARD  C.  DUBOIS. 

JOHN  X.  BLODUBXT. 


Digitized  by 


Google 


B.I.) 


ATTOKNEY  GENERAL  y.  SHEPAUD. 


39 


SHERMAN  T.  J.  W.  BISHOP  00. 

(Supmne  Ooott  of  Rbode  Islawdi    May  1% 
19(H.> 

lUaTBR  AN0'  SBRVANT-PBRSONAL   IItJORI«> 

-«VIDBNCE— IMPHOPEa   RBH&ilKS-  OV 

COUNSEL.— HARMLESS  ERROR. 

1.  Plaintiff,  a  servant,  was  injured  by  the  fall 
of  a  denick,  due  either  to  inherent  weakness, 
improper  ballastlni!,  or  violation  of  defetidaiifs 
order  not  to  hoist  two  loads  at  the  same  time  on- 
the  same  side  of  the  derrick.  The  jury  found 
ayaiust  the  last  cause.  Evidence  tended  to 
•how  that  there  was  no  visible  weakness  in  the 
derrick,  bat  that  the  accidcdt  may  have  been 
caniaed  by  a  diange  of  ballast,  for  which  de- 
fendant would  be  responsible.  Held,  that  a 
rerdict  for  plaintlif  was  not  attalnn  th6  evi- 
dence. 

2.  Whei*  plaintilFB  connael,  in  a>>  action  by 
a  Bervant  against  "hi*  master  for  negiigeBce,  im- 
properly referred  to  injuries  outside  the  case, 
bnt  the  rerdict  showed  no  enhand^mettt  of  th# 
damage*  prejudicial  to  defenlant.  It  i»  haMnleav 
«mr. 

Action  by  Xbodias  Sbetmnn  against  thef 
J.  W.  Bishop  Company.  Judgment  for  plain- 
tiff, and  defendaint  moTeff  for  new  trial. 
Oyerraled. 

Oomatock  &  Gardner  and  A,  8.  Fullei;  for 
plaintiff     Walter  B.  Vincent,  for  defendaat. 

PER  CURIAM.  The  court  la  unable  to  say 
from  tbe  report  of  the  testimony  that  the  yer- 
dict  la  against  the  evidence  upon  the  first  and 
second  special  Undlags  of  the  }ury.r  The  first 
finding  la  that  two  loads  were  not  hoisted  at 
tlie  same  time  on  the  same  sldet  and  the  see- 
ood  that  the  tagsman  did  signal  the  engineer 
to  start  the  second  load  while  the  first  was 
beii«  hoisted.  This  last  finding,  while  It 
covers  two  loads  at  the  same  time,  does  not 
state  that  they  were  on  the  same  sidet  and 
this  agrees  with  the  defendant's  testimony. 

The  defendant's  argument  is  that  the  loads 
nauist  have  been  on  ihe  same  side,  because 
otlterwise  they  would  act  as  a  counterbal- 
aace,  and  so  make  a  fall  of  the  derrick  im- 
possible. This  is  not  a  necessary  Inference; 
for  the  loads  might  have  been  on  different 
sides,  and  yet  carried  so  far  in  tbe  same  di- 
rection as  to  make  the  weight  practically 
opon  one  side  of  the  derrick,  which,  for  want 
of  proper  ballasting,  fell  in  consequence  of 
tbe  strain  upon  one  side  so  produced.  Tbe 
testimony  warrants  such  a  conclusion,  and,  la 
view  of  It,  there  Is  no  inconsistency  la  the 
Ondings. 

The  testimony  refers  to  a  plan  or  model 
mot  before  the  court,  and  questions  and  an- 
swers refer  to  "here"  and  "there,"  "indicat- 
ing," so  that  It  is  impossible  for  the  court  to 
anderstand  the  references  in  the  testimony  as 
to  the  exact  position  of  the  loads. 

Tbe  verdict  is  not  against  tbe  evidence. 
The  derrick  fell,  and  the  fall  must  have  been 
due  to  one  of  three  causes,-^inhereDt  weak- 
ness or  Improper  ballasting,  for  which  tha 
ooaster  would  be  responsibler  or  else  from  a- 
TtoUtkm'Ot  tbe  dafaodaat^s  order  not  to  hoist 


t*o  lodds  at  the  same  time  on  the  Mine  side 
of  the  derrick.  This  last  cause  is  dlspoeed 
of  by  the  first  special  finding.  The  evidence 
tends  to  show  that  there  was  at  least  no  visi- 
ble weakness  or  the  derrlct,  btit  It  also  tends 
to  show  that  If  may  have  beein  caused  by  the 
change  of  ballast.  Indeed,  this  conclujrton,  as 
We  hate  said,  Is  warlUntable,  and  we  may  add 
tUat  It  seema  to  be  inevitable.  The  verdict 
was  therefore  nbt  agalnSt  the  evidence  upon 
the  question  of  the  defendant's  liability,  and 
no  objection  la  made  that  the  damages  were 
excessive. 

In  view  6t  these  fadts,  the  court  is  of  opln- 
Ibn  that  the  statement  made  by  plaintiff's 
couiisel  as  to  Injuries  otitslde  of  the  case,  im- 
proper as  it  clearly  was,  could  not  have  preju- 
diced the  defendant,  since  upon  the  testl- 
mody  the  plaintiff  was  entitled  to  a  verdict, 
and  tHere  Is  no  Indication  that  the  amount 
awai'ded  was  enhanced  by  any  unfair  Judg- 
ment. 


ATTOKSEr  GirS*ftRAL  e*  tel.  TRUSTEES 

OP  MATttEWaON  ST.  M.  B.  CHtJROH 

et  al.  V.  SHEPARD  et  a>. 

(Supreme  Court  of  Rhode  Island.    May  11, 
1801.) 

BIOHWATS  —  ABANDONMENT  —  FROCEEDINOS 

—  STATUTES  —  CONSTRUCTION  —  TOWN 
COUNCIIv-OlSCHBTIONASY  POWER. 

1.  Gen.  Laws,  C.  71,  |  2S,  provides  that  town 
etmndls  may  abandon  the  witole  or  any  part 
of  any  highway,  and  thereupon  like  proceedings 
shall  be  hod,  so  far  as  applicable,  as  are  pro- 
vided "in  this  chapter  in  case  of  taking  land 
and  ascertaining  dfttuaeeB  to  the  owner  of  land 
taken  in  laying  out  or  In  case  of  abandonment 
of  highways."  Sectioas  2  to  8  prescribe  the 
"proceediugs"  lo  case  of  taking  land,  aad  as- 
certaining the  damages  caused  thereby,  and  are 
tbe«niy  other  sections  of  the  chapter  applicable 
to  the  abandonment  of  a  highway.  Section  1 
confers  authority  on  town  councils  to  lay  out 
highways,  and  provides  that  the  board  of  alder- 
men of  the  city  of  Providence  shall  lay  out  no 
highway  ia  snetr  city  except  on  reqne>st  of  tbe 
city  cottocil  thereof,  but  says  nothing  with  re- 
gard to  abandonment  Beld,  that  the  action  of 
the  board  of  aldermen  of  the  city  of  Providence 
in  abandoning  a  highway  did  not  require  a  pre- 
vious request  from  the^citgr  conndl  to  render  it 
valid. 

2.  Where  the  owner  of  laud  through  which  a 
highway  passed  agreed  with  the  board  of  alder- 
men that  they  would  claim  no  damages  by  rea- 
Boa  of  its  abandonment,  and  petitioned  the 
board  therefor,  whereupon  the  board  exercised 
the  power  of  abandonment  according  to  the  pre- 
scribed statutory'  rules,  the  general  public  had 
no  standing  in  eonrt  to  complain  of  such  aban- 
doameot. 

3.  Under  Gen.  Laws,  c.  71,  {  28,  providing 
that  town  councils  mny  abandon  the  whole  or 
any  part  of  a  hli^bway,  the  question  of  aban- 
donment is  left  to  the  discretion  of  the  town 
council  or  board,  irrespective  of  the  question 
whether  or  not  the  highway  has  ceased  to  be 
useful  to  the  prfbBe  generally. 

Suit  by  the  attorney  geaeral,  an  the  rela- 
tion of  th^  trustees  of  the  Miathewsou  Street 
Methodist  Episcopal  Church  and  others, 
against  John  Shepacd,  Jr.,  and  others.  Da- 
monrer  to  tbe  iaformatlon  sustained. 
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Edward  D.  Bassett  and  Dexter  B.  Potter, 
for  petitioners.  Arnold  Green  and  Comstock 
&  Gardner,  for  respondents. 

TILLINGHAST,  J.  This  la  an  Information 
In  equity  brought  In  the  name  of  the  attorney 
general,  upon  the  relation  of  the  trustees  of 
the  Mathewson  Street  Methodist  Episcopal 
Church,  the  Boston  Store  Land  Company, 
and  William  Armour,  against  John  Shepard, 
Jr.,  and  the  Shepard  Company.  It  is  sought 
by  the  proceeding  to  compel  the  removal  of 
certain  buildings  and  other  permanent  struc- 
tores  erected  by  the  respondents  upon  a  strip 
of  ]&td  running  between  Union  street  and 
Clemence  street,  in  the  city  of  Providence, 
which  was  until  recently  a  public  highway 
known  as  "Comfort  Street"  The  informa- 
tion alleges  that  the  board  of  aldermen  of 
the  city  of  Providence,  on  the  28th  of  De- 
cember, 1888,  passed  a  resolution  declaring 
■aid  Comfort  street  to  be  useless,  and  aban- 
doning the  same  as  a  public  highway;  but 
It  alleges  that  said  resolution  was  null  and 
void  for  the  following  reasons:  (1)  That 
there  was  no  request  from  the  city  council 
that  said  highway  be  abandoned;  (2)  that 
the  board  of  aldermen,  before  voting  to 
abandon  said  highway,  did  not  comply  with 
the  provisions  of  the  statutes  relating  to  the 
abandonment  of  highways;  and  (3)  that  the 
board  of  aldermen  had  no  right  to  abandon 
said  highway,  because,  as  a  matter  of  fact, 
it  had  not  ceased  to  be  useful  as  a  highway 
to  the  public  generally. 

The  exhibits  annexed  to  the  Information 
show  that  prior  to  the  passage  of  the  resolu- 
tion by  the  board  of  aldermen,  all  the  per- 
sons owning  land  abutting  on  said  highway, 
and  having  any  Interest  In  the  land  used  for 
such  highway,  petitioned  the  board  of  alder- 
men to  abandon  the  same,  and  covenanted 
that  they  would  make  no  claim  for  damages 
by  reason  of  such  abandonment;  and,  fur- 
ther, that  the  board  of  aldermen  found  as  a 
fact  that  said  Comfort  street  was  useless  as 
a  public  highway.  To  this  information  the 
respondents  have  demurred,  on  the  ground 
that  the  information  and  exhibits  disclose 
facts  from  which  it  appears  tfial  Comfort 
street  was  legally  abandoned  as  a  public 
highway  on  December  28,  1898. 

1.  We  do  not  think  that  the  right  of  the 
board  of  aldermen  of  the  city  of  Providence 
to  abandon  a  highway,  at  the  time  when  the 
street  In  question  was  abandoned,  depended 
upon  any  previous  action  of  the  city  coun- 
cil in  the  premises.  The  pnly  provision  of 
the  statute  with  reference  to  the  abandon- 
ment of  highways  which  was  In  force  at  that 
time  was  section  28,  c.  71,  Gen.  Laws  E.  I., 
which.  In  so  far  as  it  Is  applicable  to  the 
case  before  ns,  Is  as  follows:  "Town  coun- 
cils may  •  •  •  abandon  the  whole  or 
any  part  of  any  highway,  •  •  •  and 
thereupon  like  proceedings  shall  be  had  in 
all  respects,  so  far  as  the  same  are  appli- 
cable, including  appeals,  as  are  provided  In 


this  chapter  In  case  of  taking  land  and  as- 
certaining damages  to  the  owners  of  land 
taken  In  laying  out  or  In  case  of  abandon- 
ment of  highways."  The  "proceedings"  re- 
ferred to  In  this  chapter  in  case  of  the  tak- 
ing of  land,  and  ascertaining  the  damages 
caused  thereby,  are  contained  In  sections  2-' 
8,  inclusive,  and  these  sections  alone,  with 
section  28,  are  applicable  to  the  abandon- 
ment of  a  highway.  Attorney  General  T. 
Sherry,  20  R.  L  43,  37  AU.  844.  The  only 
provision  of  the  statute  which  refers  to  a 
request  by  the  city  council  as  a  prerequisite 
to  action  by  the  board  of  aldermen  Is  found 
in  section  1.  "This  section,"  as  pertinently 
stated  by  respondents'  counsel  in  their  brief, 
"has  nothing  to  do  with  the  'proceedings'  in 
taking  land  for  a  highway  or  in  laying  out 
a  highway,  but  simply  confers  the  authority 
upon  town  councils  to  lay  them  out,  as  sec- 
tion 28  confers  the  authority  to  abandon 
them."  The  section  reads  as  follows:  "The 
town  councils  of  the  several  towns  may  or- 
der highways  to  be  laid  out  so  far  and 
through  such  part  of  their  respective  towns 
as  they  may  Judge  necessary:  provided,  that 
the  board  of  aldermen  of  the  city  of  Provi- 
dence shall  not  lay  out  any  highway  in  said 
city  except  on  request  of  the  city  council 
thereof;  and  on  such  request  shall  proceed 
According  to  the  provisions  of  chapter  587 
(.f  the  Public  Laws  passed  at  the  January 
session  In  the  year  18S6."  The  provision  In 
th^s  section  relating  to  the  request  of  the 
city  council  Is  In  the  nature  of  a  condition 
precedent  to  the  right  of  the  board  of  alder- 
men to  order  the  layout  of  a  highway;  but 
the  action  which  Is  required  on  the  part  of 
the  city  council  Is  no  part  of  the  proceedings 
connected  with  the  actual  laying  out  there- 
of. It  is  therefore  clearly  not  Included  in 
the  "like  proceedings"  mentioned  in  said 
section  28.  Moreover,  If  the  general  assem- 
bly had  intended  that  the  same  preliminary 
step  should  be  taken  by  the  board  of  alder- 
men in  the  abandonment  of  a  highway  as 
is  required  In  connection  with  the  layout 
thereof,  they  would  naturally  have  incorpo- 
rated a  similar  provision  In  said  section  28, 
or  have  made  it  subject  thereto  by  reference. 
In  the  absence  of  any  such  express  Intention, 
we  think  it  would  be  a  strained  and  unnat- 
ural construction  for  the  court  to  Incorporate 
It  therein. 

2.  In  the  matter  of  the  abandonment  of 
Comfort  street  we  think  the  board  of  alder- 
men did  everything  which  the  statute  re- 
quired them  to  do,  under  the  circumstances 
of  the  case.  It  appears  that  all  the  owners 
of  the  land  through  which  said  highway 
passed  had  previously  agreed  with  the  board 
of  aldermen  tliat  they  would  claim  no  dam- 
ages by  reason  of  the  abandonment  of  said 
highway,  and  had  also  petitioned  the  board 
to  abandon  It  It  was  therefore  clearty  not 
incumbent  upon  the  board  to  appoint  a  com- 
mittee for  the  purpose  of  negotiating  as  to 
any  damages  sustained;  for,  as  held  by  this 
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conrt  In  Atturney  General  ▼.  Sberry,  supra. 
It  U  only  the  owners  of  the  land  through 
which  the  highway  passes  who  can  have  any 
claim  for  damages  on  account  of  the  aban- 
donment thereof.  In  short,  then,  it  appears 
that  the  action  which  was  taken  by  the 
board  was  In  accordance  with  the  written 
request  of  all  parties  In  interest,— that  is, 
all  parties  who  had  any  legal  Interest  in  the 
land  abutting  on  said  Ck)mfort  street;  and 
hence  none  of  the  "proceedings"  provided  for 
in  said  sections  2  to  8,  inclusive,  were  ap- 
plicable. We  therefore  till  to  see  that  the 
relators  can  have  any  standing  In  court  un- 
der this  proceeding.  If  it  be  argued  that  as 
a  part  of  the  public  the  relators  are  Interest- 
ed In  the  continuance  of  said  highway,  It  is 
suUlcIent  to  reply  that  the  general  assembly 
has  seen  fit  to  place  such  interest  In  the 
keeping  of  the  board  of  aldermen,  and  It  is 
to  be  presumed  that  they  will  not  unreason- 
ably or  injudiciously  interfere  therewith; 
tliat  is  to  say,  that  they  will  exercise  the 
poTver  of  abandonment  which  Is  conferred 
npon  tbem  in  such  manner  as  shall  be  least 
injurious  and  most  beneficial  to  the  general 
public.  It  is  manifest  that  such  power 
should  be  vested  in  some  board  or  tribunal; 
for  otherwise  a  town  or  city  might  be  com- 
pelled to  maintain  a  highway  which  had  be- 
come wholly  useless.  In  Elliott,  Boads  & 
S.  (2d  Ed.)  i  879.  the  author  says:  "Wheth- 
er it  is  expedient  to  discontinue  a  highway 
Is  a  question  for  legislative  decision,  and 
when  the  authority  to  discontinue  Is  dele- 
gated to  local  officers,  and  no  restrictions  are 
placed  upon  Its  exercise,  the  officers  are  In- 
vested with  a  very  broad  discretion,  and  un- 
less this  discretion  has  been  abused  the 
courts  cannot  interfere.  This  is  In  accord- 
ance with  the  general  rule  that  where  offi- 
cers are  invested  with  discretionary  power 
courts  will  not  substitute  their  Judgment  for 
that  of  the  officers  invested  by  law  with  the 
riKbt  to  decide  npon  the  necessity  or  ex- 
pediency of  doing  a  designated  act" 

8.  As  to  the  allegation  that  the  board  had 
no  right  to  abandon  said  highway  because, 
as  a  matter  of  fact.  It  had  not  ceased  to  be 
useful  to  the  public  generally,  It  is  sufficient 
to  reply  that  It  is  not  required  by  the  statute 
which  was  in  force  at  the  time  of  said  aban- 
donment that  a  highway  should  have  actual- 
ly ceased  to  be  useful  as  such  to  the  public 
generally,  or  that  it  should  have  been  In 
terms  adjudged  by  the  board  to  be  useless, 
before  It  could  be  abandoned.  The  question 
of  abandonment  is  left  to  the  discretion  of 
the  board,  and  its  action  in  the  premises  is 
no  more  subject  to  review  by  a  court,  except 
npon  appeal  duly  taken,  than  is  Its  action 
In  laying  out  a  highway  upon  a  claim  that 
such  layout  to  not  demanded  by  public  ne- 
cessity, or  Is  not  made  In  the  location  which 
would  best  accommodate  the  public  needs. 
Xbe  case  of  State  v.  Town  of  Cumberland,  7 
R.  I.  70,  relied  on  by  counsel  for  relators,  is 
not  controlling  upon  thto  branch  of  the  pres- 


ent case,  as  the  statute  under  which  that  de- 
cision was  rendered  was  materially  dlfCoent 
from  the  one  under  which  the  board  of  alder- 
men acted  In  this  case.  Upon  the  facts  al- 
leged In  the  Information  and  exhibits,  thev^ 
fore,  we  decide  that  said  Comfort  street  was 
legally  abandoned  by  the  board  of  aldermen 
on  December  28, 1888,  and  has  not  since  I 
a  public  highway.  The  demurrer  to 
talned. 


BASSBTT  T.  LOEWENSTEIN  et  aL 

(Supreme  Court  of  Rhode  Island.    May  IT, 

1001.) 

APPEAL-JOINDER   OF   DEFENDANTS-NECEaBI- 
TT— NEW  TRIALr-MISTAKE  OF  LAW. 

1.  Under  the  statute,  an  application  by  a  de- 
fendant, after  a  Judgment  against  him  in  tlM 
district  court,  for  a  jury  trial  in  the  commoa 
pleas  division  of  the  supreme  court,  operates 
as  an  appeal. 

2.  Where  a  Jud^ent  is  rendered  against  tw« 
Joint  defendants  la  the  district  court,  one  ot 
the  defendants  cannot  prosecute  a  separate  ap- 
peal therefrom. 

3.  Where  one  of  two  Joint  defendants,  against 
whom  a  judgment  is  rendered  in  the  distriet 
court,  appeals  to  the  common  pleas  division  of 
the  supreme  court,  without  jolaing  his  co-de- 
fendant therein,  under  the  belief  that  such  Join- 
der is  not  necessary,  and  the  appeal  is  dismias- 
ed.  it  iR  n  mistake  of  law,  and  is  not  sufficient 
to  authorise  the  granting  of  a  new  trial  in  sadt 
court. 

Action  by  Nanna  S.  Bassett  against  Joseph 
Loewenstein  and  others.  Judgment  was  ren- 
dered In  the  district  court  in  favor  of  the 
plaintiff,  and  the  defendant  Loewenstein  ap- 
pealed to  the  common  pleas  division  of  the 
supreme  court  without  Joining  his  co-defend- 
ant, and  the  appeal  was  dismissed  for  such 
reason,  and  an  appeal  therefrom  was  affirm- 
ed by  the  appellate  division.  48  Atl.  580, 
834.  Petition  for  new  trial  in  the  common 
pleas  division.    Petition  denied. 

George  T.  Brown,  for  plaintiff.  Wilson  * 
Jenekes  and  William  J.  Brown,  for  defend- 
ant Hahn.    . 

STINES&  C.  J.  The  defendants  Loewen- 
stein and  Hahn  are  sued  as  co-partners.  In 
the  district  court  Loewenstein  offered  no  de- 
fense, but  testified  that  Hahn  was  his  co- 
partner. After  a  decision  for  the  plaintiff. 
Hahn  claimed  a  Jury  trial  in  the  common 
pleas  division  of  this  court,  without  Joining 
his  co-defendant.  Under  our  statutes,  this 
oi)erates  as  an  appeal.  The  case  was  dis- 
missed for  want  of  Joinder  in  the  claim  for 
Jury  trial,  and  this  petition  is  filed  under 
Uen.  Laws,  c.  251,  f  2,  for  a  new  trial  in  the 
common  pleas  division,  on  a  claim  for  a  jury 
trial  in  the  names  of  both  defendants,  •al- 
leging a  mistake  in  making  the  former  claim. 

The  specific  ground  of  mistake  alleged  to 
that  the  defendant  Hahn  believed  and  was 
advised  that  he  had  no  right  to  Join  hto 
co-defendant  In  a  claim  for  a  Jury  trial,  and 
accordingly  claimed  the  appeal  for  himself 
alone,  in  accordance  with  what,  had  been. 
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VKovHlEed  u,  and  was  believed  to  be,  tbe 
pi«per  pmctice.  This  qnestlon  was  fully 
coaatdered  in  Bassett  v.  Loewensteln,  22  R. 
S.  4«8i  48  Atl.  66»,  084,  Where  It  was  held 
-ttKt  after  a  decialoB  against  Joint  defend- 
ants a  claim  for  a  jxrey  trial  by  one,  not  In 
ttc  nraie  of  all,  is  void.  The  opinion  re- 
-vlews  similar  cases  preriously  decided  by 
tMs  court  to  the  same  effect  Those  cases 
jrest  upon  the  ground  that  as  the  Judgment 
is  Joint  not  several,  being  entire  against 
'  both,  it  is  therefore  appealable  by  both  Joint- 
ly, or  by  one  in  the  name  of  both.  One  rea- 
«oa  upon  which  the  rule  rests  Is  that  the  al- 
lowance of  separate  appeals  would  leave  a 
judgment  against  one  party  in  one  court,  and 
jUDOtber  Judgment  against  the  other  party  or 
Sttrtlea  in  aaotlier  cerurt,  with  the  necessary 
-esBsequence  of  separate  execntions  rnnning 
«cainst  them  individually  on  a  Joint  claim. 
In  addition  to'  the  cases  cited  in  the  opinion, 
-ttn-  peMtioaer  in  this  case  relies  on  Baesett 
■T.  Wickes,  Ex.  2795,  now  pending  on  excep- 
-tibns  to  the  refusal  of  a  Judge  in  chambers 
^  dismiss  tbe  claim  for  Jury  trial  by  one 
■«f  twa  defendants,  as  in  this  case.  Inas- 
much as  the  Judge  who  so  ruled  afterwards 
■■at  in  the  case  of  Bassett  v.  Loewenstelo, 
-Mqtca,  wliich  held  the  contrary  rule,  it  is  evi- 
•dent  that,  when  he  came  to  consider  the 
<luestlon  deliberately,  he  saw  that  his  first 
Impression  was  not  according  to  our  prac- 
-tlce.  The  practice  in  this  respect  is  not  pe- 
cnliar  to  this  state.  In  2  Enc.  Fl.  &  Prac. 
1S2,  the  general  mie  Is  thus  stated:  "AD  the 
parties  against  whom  a  Joint  Judgment  Is 
rendered  must  be  Joined  as  co-appellants  on 
as  appeal  taken  by  one  or  more  of  them,  al- 
ttough  statutes  sometimes  provide  that  an 
appeal  may  be  taken  by  any  one  or  more  of 
Hie  parties  to  a  Judgment  or  decree,  and  that 
-mch  Judgment  or  decree  shall  remain  in  full 
force  as  to  those  not  appealing."  It  also 
«tates  tbat  the  rule  is  elementary,  adopted  to 
inaka  the  record  on  appeal  agree  with  the 
tecord  below,  and  that  it  is  a  matter  of  right 
for  one  to  appeal  in  the  name  of  all  and 
against  their  consent  Such  being  the  long- 
settled'  mie,  it  follows  that  the  mistake  set 
«nt  by  the  petitioner  is  a  mistake  of  law. 
In  Howard  v.  Capron,  8  R.  I.  182,  it  was  de- 
cided that  a  mistake  of  law  was  not  of  the 
character  which  entitles  a  party  to  a  new 
trial  under  the  statute.  Obviously  this 
mast  be  so,  since  otherwise  almost  any 
■wrong-  advice  or  mistake  by  counsel  would 
entitle  his  party  to  a  new  trial.  The  peti- 
tion for  a  new  trial  is  denied. 
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Parol  evidence  to.  establish  a  resulting  trust 
-oinat  be  dear  and  satisfactory,  aad  ■aJmdent 


to  take  the  matter  out  of  the  realm-  of  conjee- 
tore  or  presampttsa;  and  hence  where  ooly  one 
wi/tne8»  testified  directly  that  funds  wUcb  de- 
fendant invested  in  mortgages  were  furnished 
by  plaintiffB  intestate,  and  it  appeared  that 
tbat  wftnesa  derived  ail  hla  information  iron 
OMtveraation*  with  deceased,  wUdi  it  did  not 
afipeur  were  caBtemporaneous  with  the  invest- 
ments, the  evidence  was  insufficient  to  show 
that  deceased  furnished  the  money,  and  that 
a  trust  resulted  in  favor  ta  hla  eatatsi^ 

Bill  by  Thomas  W.  D.  Reynolds,  n  ad- 
ministrator of  the  estate  of  James  W.  Bra- 
man,  deceased,  against  Hattle  E.  BlalsdelL 
Bill  dismissed. 

Edmund  S,  Hoplcins,  for  complainant 
Thomas  F.  I.  MoDonneU,  for  respondent. 

DOUGLAS,  J.  The  complainant  brings 
this  bill  as  administrator  of  the  estate  of 
James  W.  Braman,  who  died  May  9,  1S99, 
alleging  that  the  defendant  who  -was  the 
granddaughter  of  said  intestate,  held  cet- 
tiiin  property  as  trustee  for  said  Braman  in 
his  lifetime,  and  now  holds  the  same  and  the 
proceeds  thereof  as  trustee  for  his  estate^ 
aud  prays  that  she  may  be  ordered  to  ae- 
couut  for  and  transfer  and  pay  over  such 
property  to  the  complainant  The  bill,  as 
amended,  specifically  alleges  that  Braman 
made  loans  of  money  to  various  persons, 
taking  the  security  In  the  name  of  tlie  re- 
spondent as  follows:  (a)  A  loan  of  |300  to 
Joseph  Cheatham,  secured  by  mortgage  oa 
lot  No.  56  on  Camp  White  estate,  in  East 
Providence;  (b)  a  loan  of  ^300  to  Joseph 
Cheatham,  secured  by  mortgage  of  a  bouse 
on  lot  No.  50  on  plat  of  Camp  'White  estate; 
(c)  a  loan  of  $250  to  James  B.  and  Madelice 
Muuroe,  secured  by  mortgage  on  lots  Nos. 
49  and  49^)  on  the  John  W.  Babcock  plat  In 
the  town  of  Cranston;  (d)  a  loan  of  Sl,O20 
to  Albert  C.  Greene,  secured  by  mortgage  on 
lot  No.  10  on  John  D.  Cranston  plat  in  Prov- 
idence; (e)  a  loan  of  $250  to  A.  B.  Rounds, 
secured  by  mortgage  of  W.  C.  Burton  on  i>er- 
sonal  property;  (f)  a  loan  of  $161,  secured 
by  mortgage  of  personal  property  of  Thomas 
Chatham;  (g)  a  loan  of  ?l,t)00  to  W.  H. 
Richmond,  secured  by  mortgage  on  lot  No. 
409  on  the  Miller  &  Ellerbeck  plat  Provi- 
dence; (h)  a  loan  of  $1,200  to  Elcy  D.  LjTich, 
secured  by  mortgage  on  land  in  E^st  Provi- 
dence, Book  19,  p.  471;  (1)  a  loan  of  $400  to 
Elcy  D.  Lynch,  secured  by  mortgage  of  land 
in  Eiist  I'rovidence,  Book  21,  p.  189.  Also 
that  Braman  was  the  owner  of  certain  real 
estate,  the  title  to  which  was  held  by  the  re- 
spondent as  trustee  for  said  Braman,  as  fol- 
lows: Lot  24  and  lot  29  on  the  Plain  Farm 
plat.  In  Cranston,  conveyed  by  T.  W.  Reyn- 
olds to  the  respondent;  also  lots  Nos.  353, 
3G1,  302,  and  372  on  Assessors'  plat  No.  10, 
In  Pawtucket;  also  lots  Nbs.  11,  12,  and  13 
on  the  River  View  plat  In  East  Providence^ 
The  bill  does  not  allege  in  what  manner  the 
respondent  became  trustee  of  the  real  ei«tat« 
referred  to,  nor  whether  the  trust  waa  ex- 
press or  constructive,  or  what  were  its  terma. 
The  answer  denies  that  Braman  had  any  In- 
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toKxt  In  the  loans  and  mortgagM  and  real 
«8tate  afoEesald,  and  claims  tbem  as  tbe  re- 
apondenf  B  own  i^operty.  With  respect  to 
tbe  Liynch  loan  of  $1,200^  It  aUegea  that  the 
snm  seeored  consisted  partly  of  money  of 
the  respondent,  and  partly  of  a  debt  due  from 
Jotta  8.  Lynch  to  Braman,  which  be  gave  tiie 
retqtondent  as  a  present. 

The  complainant  having  Joined  issne  npon 
tlM  allegations  of  the  answer,  three  Issues  of 
fact  arise  In  the  case,  which  are  stated  by 
the  parties  as  follows:  (1)  Did  the  money 
loaned  upon  the  mortgages  moitloned  In 
paragraph  5  of  the  bill  of  complaint  belong 
to  James  W,  Braman?  (2)  Did  the  real  es* 
tate  mentioned  In  paragraph  6  of  the  bill  of 
complaint  belong  to  James  W.  Braman  at 
the  time  title  to  the  same  was  taken  in  the 
name  of  HatUe  E.  Blalsdell?  (3)  Has  any 
money  belonging  to  James  W.  Braman  come 
Into  the  possession  of  Hattie  K  Blalsdell 
since  the  death  of  said  James  W.  BramanI 

In  considering  the  evidence  upon  these  is- 
saes.  It  most  be  borne  in  mind  that  a  result- 
ing tmst  of  the  character  here  somgbt  to  be 
established  depends  x>pon  the  proof  of  two 
facts:  First,  that  the  money  or  con8ld««tion 
paid  for  the  conveyance  to  the  nominal  putv 
chaser  was  the  money  or  property  of  the 
claimant;  and,  secondly,  that  the  claimant, 
while  directing  or  permitting  the  conveyance 
of  the  legal  title  to  the  nominal  punAiaser, 
intended  to  retain  the  beneficial  interest  in 
himself.  In  determining  the  question  of  In- 
tention ttie  courts  are  aided  by  certain  w^- 
establisked  presumptions.  Thus,  if  the  con- 
slderatloD  meves-froma  parent  or  one  who 
stand*  in  loco  parentis  to  the  nominal  pnr- 
cbaser,  tbe  purchase  money  or  the  estate 
parcbased  is  presumed  to  be  a  gift.  If  tbe 
jwrtles  concerned  are  strangers  In  blood  to 
each  other,  a  trust  is  presumed  to  be  intend- 
ed. Tbcsc  prestmiptlonsy  however,  ace  not 
conclnatve,  bat  may  be  overthrown  by  clear 
and  convincing  evld«ice.  Hudson  v.  White, 
17  R.  I.  819-622,  23  AtL  67;  HIU,  Trustees, 
106-185  et  seq.;  Lewln,  Trusts,  pp.  222,235, 
—tbe  latter  quoting  Clilef  Baron  Eyre  in 
Dyw  V.  Dyer,  2  Cox,  Ch.  M.  Upon  the  queS' 
tlon  of  ownesshlp  of  the  purchase  money  or 
origin  of  the  consideration,  the  burden  of 
proof  is  upon  the  complainant.  It  is  said 
In  15  Am.  ft  Eng,  Ene  Law  (2d  Ed.)  1174, 
as  a  statement  of  the  principles  gathered 
from  many  cases  cited;  "As  the  pers(»i  who 
undertakes  to  establlBh  a  resuHIng  trust  by 
parol  evidence'  claims  an  estate  not  only 
wttiioot  deed,  but  in  oi)posltion  to  the  writ- 
ten title,  and  as  records  and  deeds  are  not 
to  be  easily  overthrown,  it  Is  a  well-stated 
rale  not  only  that  the  burden  of  proof  to 
prove  the  payment  of  the  purchase'  money  is 
upon  him,  bnt  also  tliat  the  evidence  Intro* 
doced  In  support  of  his  claim  must  be  clear, 
faH,  and  satisfactory;  and  this  Is  especially' 
tme  wben  there  has  been  gneatdefaiy  in  as- 
serting tbe  ebdm.  It  hasibeen  held  that  by 
tbe  tarma  'deamsss  anft  certainty,*  as  a^ 


pUcd  to  tbe  degree  of  proof  required^  was 
meant  generally  that  there  must  be  sufSdeBt 
positive  facts  proved  to  take,  the  matter  out 
of  the  realm  of  conjecture  and  presumption." 
lu  1  Lewiu,  Trasts,  p.  231,  we  find:  "Parol 
evidaicev  where  admitted,  must  prove  the 
fact  v»y  dearly;"  and  on  page  232:  "Should 
the  nominal  purchases  desiy  the  trust  by  his 
answer,  tbe  solemnity  of  the  defendant's 
oath  will,  of  course,  require  a  considerable 
weight  of  evidence  to  overcome  his  impres- 
slon>"  Under  our  practice,  where  tbe  an- 
swer, not  being  sworn  to,  has  the  effect  of 
a  plea  only,  the  sw«m  deposltUm  of  the  nom- 
inal owner  should  be  given  the  same  effect 
mu.  Trustees^  p.  152,  says:  "For  this  pur- 
pose the-  payment  of  the  money  must  be 
clearly  proved,  and  this  may  be  done  by  any 
evidence  going  -  directly  to  the  fact  of  pay- 
ment. *  *  *  In  every  case  the  evidence 
adduced  must  be  such  as  goes  distinctly  to 
the  fact  of  payment;"  and  page  155:  "It  Is 
to  be  observed  that  where  the  evidence  is 
merely  parol  It  will  be  received  wltb  great 
caution,  and  the  conrt  will  look  anxiously 
for  some  corroborating  drcumstances  In  sup^ 
port  of  It,"— citing  Lench  v.  Lench,  10  Vos. 
517,  618;  Carey  v.  Callan's  Ex'r,  6  B.  Mbn. 
44.  The  testimony  adduced  by  the  complain- 
ant in  respect  to  the  mortgages  does  not.  In 
oar  opinion,  satisfy  the  requirements  of  the 
law.  At  best,  it  gives  rise  only  to  a  sus- 
picion or  conjecture  that  the  money  belonged 
to  the  intestate.  One  witness  only  (John  S. 
Lynch)  testifies  directly  to  the  fact,  and  his 
evidence  is  uncertain,  vague,  and  unsatis- 
factory. In  cross-examination  he  admits 
that  all  he  knows  about  it  is  what  he  was 
told  by  tbe  Intestate.  He  does  not  even 
say  that  tbe  declarations  of  the  intestate 
were  made  at  the  time  of  the  transactions. 
His  testimony  with  respect  to  the  payment 
of  the  money  is  directly  contradicted  in  ev- 
ery case  by  tbe  person  to  whom  the  money 
was  paidi  and  these  persons  apparently  are 
entirely  disinterested  and  credible  wltiiessea. 
It  also  appears  In  every  Instance  by  trust- 
worthy testimony  that  at  the  time  of  the 
loans  the  intestate  dedared  that  he  was  act- 
ing for  his  granddaughter,  and  that  it  was 
her  own  money  that  she  was  advancing.  One 
of  tbe  loans  to  Elcy  D.  Lynch,  the  respondent 
says,  consisted  of  a  debt  due  from  tbe  wit- 
ness Lynch  to  the  intestata  Lynch  himsdf 
admits  that  tbe  mortgage  was  given  partly 
on  the  consideration  of  wages  which  he  owed 
to  the  intestate.  In  snch  a  case  it  Is  well 
settled  that  no  resulting  tmst  attaches  to  the 
estate  of  the  nominal  owner.  O'Donnell  v. 
White,  18  R.  I.  650,  29  Atl.  768. 

The  comfdainant  relies  upon  a  second 
grotmd  for  dalintng  that  the  money  be- 
longed to  his  intestate,  viz.  that  the  respond' 
ent  conld  not  have  been  the  owner  of  It. 
Upon  this  point  all  his  evidence  comeS'  from 
parties  who  are  hostile  to  tlds  respondent 
and  Intereslsed  adversely  to  her- in  the  result 
of  this.  sidt.    They  go  to  great  lengths!.  In 
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disparaging  the  character  and  pecuniary 
standing  of  the  respondent's  family,  but  It 
appears  not  only  from  the  statements  of 
the  respondent  and  her  family,  who  may  be 
supposed  to  have  a  friendly  Interest  In  her 
cause,  though  one  of  them,  her  brother, 
Is  adversely  Interested  as  an  heir  at  taw, 
but  also  from  others  who  are  absolutely  dis- 
interested, that  her  family  were  in  comfort- 
able circumstances;  her  father  occupying  a 
position  of  responsibility,  earning  good 
wages;  her  mother  and  herself  Industrious 
and  frugal.  And  it  Is  admitted  that  the 
mother,  In  1875,  long  before  these  loans  were 
made,  had  inherited  one  legacy  of  $066, 
and  another  of  $35,  to  which  the  father  tes- 
tifles  be  added  from  the  proceeds  of  his 
business  the  sum  of  $800,  and  his  wages 
while  working  for  others,  of  $20  a  we^. 
It  Is  not  incredible  that,  with  these  sums  as 
a  nucleus,  the  family  saved  and  accumulated 
enough  to  make  the  first  loans  in  question, 
which  were  in  part  reinvested  in  the  loans 
made  later.  But,  If  we  examine  critically 
the  evidence  that  the  Intestate  was  a  man 
of  large  property,  we  flnd  very  little  ground 
for  believing  that  he  was  much  better  off 
than  the  respondent's  family.  Reynolds, 
bis  son-in-law,  says  he  gave  the  daughters 
the  money  which  purchased  the  three  lota 
in  Cranston.  This  Is  evidently  hearsay. 
Mrs.  Reynolds  herself  was  a  witness,  but 
does  not  refer  to  the  subject.  He  had  at 
one  time  deposits  In  the  Franklin  Institu- 
tion for  Savings  of  $865.90  In  the  Joint 
names  of  himself  and  each  of  bis  three 
daughters,  on  which  dividends  were  drawn 
out  from  September  25,  1877,  to  June  7, 
1893,  as  the  affairs  of  the  bank  were  liqui- 
dated. He  bad  also  a  deposit  in  the  Rhode 
Island  Institution  for  Savings  of  $450  in 
May,  1874,  as  trustee  for  Julia  A.  Adams, 
Emma  J.  Blalsdell,  and  Louisa  B.  Reyn- 
olds. This  was  partly  drawn  out  In  liqui- 
dation. Whether  the  money  in  the  savings 
banlu  belonged  to  him  or  to  bis  daugh- 
ters is  quite  uncertain,  and  it  may  be  that 
some  of  the  money  was  used  to  purchase 
the  Cranston  lots.  Mr.  Lynch  testifies  that 
when  the  Intestate  came  to  work  for  him 
he  "had  an  idea"  that  Braman  had  $6,000 
or  $7,000,  but  he  gives  no  particulars;  and 
there  Is  no  evidence  as  to  the  investment  of 
any  portion  of  such  an  amount,  except  in 
the  savings  banks,  which  we  have  referred 
to.  Not  a  witness,  of  his  own  knowledge, 
has  testified  that  James  W.  Braman  ever 
bad  any  particular  piece  of  property  in  his 
own  name,  or  pretends  to  say  where  he  ob- 
tained any  property  originally.  He  worked 
for  years  as  a  clerk  In  a  real-estate  broker's 
office  for  a  compensation  not  mentioned, 
and  which  was  not  regularly  paid.  Lynch 
himself  says  that  the  mortgage  given  by 
Blcy  D.  Lynch  was  partly  for  wages  due 
Braman.  It  is  quite  as  difficult,  on  the  evi- 
dence, to  guess  where  Braman  got  the  mon- 
ey to  make  these  loans,  as  to  credit  the 


story  of  the  respondent.  Vurthermore.  if 
It  were  established  that  the  money  for  i 
which  these  mortgages  were  made  belonged 
to  Braman,  It  appears  that  he  took  every 
precaution  which  a  prudent  man  could  to 
insure  his  granddaughter  title  to  it  as  a 
gift.  He  assured  every  one  of  the  parties 
to  whom  these  loans  were  made,  except 
Lynch,  that  the  money  belonged  to  ber. 
He  took  pains  that  she  should  pay  out  these  | 
loans  with  her  own  hands,  and  that  she 
should  personally  receive  the  Interest  as  it 
accrued.  He  allowed  her  to  pay  the  taxes 
herself.  So  far  as  appears,  he  never  re- 
quired her  to  convey  or  transfer  any  of 
these  securities,  but  recognized  her  owner- 
ship, and  made  no  adverse  claim  so  long  as 
he  lived.  His  conduct  in  all  these  affairs 
was  that  of  a  near  relative  who  advises  and 
superintends  the  Investments  of  a  young 
woman  who  has  some  property,  and  he  evi- 
dently Intended  that  It  should  be  so  Inter- 
preted. If  the  funds  were  given  by  talm, 
he  concealed  as  far  as  he  could  all  evi- 
dence of  that  fact.  About  a  year  before 
be  died  he  was  critically  lU,  and  notwith- 
standing this  warning  he  made  no  will  aft- 
er his  recovery,  and  died  apparently  content 
that  the  property  should  remain  In  the 
possession  of  bis  favorite  grandchild.  All 
the  circumstances  of  his  conduct  Indicate 
an  intention  that  she  should  hold  as  owner. 
As  to  the  real  estate  the  complainant's  case 
Is  no  stronger.  The  two  lots  on  the  Plain 
Farm  plat,  according  to  Reynolds,  were 
purchased  by  Braman's  money  In  the  name 
of  his  two  daughters,  Mrs.  Reynolds  and 
Mrs.  Blalsdell.  As  we  observed  above,  the 
testimony  Is  only  hearsay,  but.  If  true,  there 
can  be  no  resulting  trust  to  the  father  from 
this  transaction.  The  law  supposes  that 
the  father  intended  to  make  a  gift  of  the 
lots  by  way  of  advancement  Both  of  them 
came  to  the  respondent  by  deeds  from  the 
mother  and  aunt,  who  thus  owned  them  hi 
their  own  rights.  For  the  one  conveyed  by 
Mrs.  Reynolds,  the  respondent  gave  in  ex- 
change a  lot  In  East  Providence.  Why 
should  she  have  paid  value  If  the  transac- 
tion were  only  a  change  of  trusteea?  For 
ten  years— 1889  to  1899— the  respondent  paid 
taxes  on  these  unoocupled  lots  out  of  her 
own  money.  The  four  lots  on  the  Boston 
and  Newport  road.  In  Pawtucket  (Noe.  353, 
361,  3G2,  and  372),  were  mortgaged  to  re- 
spondent by  Amanda  Towle;  and,  when  the 
Interest  became  in  arrears,  Mrs.  Towle  C(»- 
veyed  to  ber  the  equity  of  redemption. 
This  is  proven  by  the  deeds.  Mr.  Lynch 
testifies  that  Braman  bought  these  lots,— 
two  for  cash  and  two  by  trade.  His  state- 
ment Is  as  positive  as  any  of  his  other  tes- 
timony, and  is  equally  reliable.  There  Is 
no  evidence,  outside  of  Lynch,  that  the  In- 
testate ever  had  anything  to  do  with  these 
lots.  The  lots  In  East  Providence  (Nos.  11, 
12,  and  13.  on  River  View  plat,  the  deed 
shows,   were  conveyed  by  her  mother  to 
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the  reBpondent  In  tSSO.  Mr.  Lynch  saya  he 
knows  Mr.  Braman  bought  this  property 
bom  a  lady  In  Worcester,  and  took  the 
deed  In  defendant's  name.  In  spite  of  this 
evidence,  we  ere  constrained  to  credit  the 
deed  of  the  land  from  William  H.  and  Em- 
ma J.  Blalsdell,  which  was  witnessed  by 
Lynch  and  acknowledged  before  htm  as  no- 
tary public.  As  It  came  to  the  respondent 
fh>m  the  daughter  of  the  Intestate,  If  the 
intestate's  money  originally  paid  for  It,— of 
which  there  is  no  evidence  but  Lynch's,— 
the  presumption  is  that  the  conveyance  to 
the  mother  was  a  gift  from  her  father,  to 
which  no  resulting  trust  attaches,  and  so 
the  title  of  the  respondent  is  good. 

The  only  claim  under  the  third  Issue  re- 
lates to  profits  or  collections  received  by  the 
respondent  from  the  loans  and  estates  al- 
ready considered.  As  we  have  found  that 
these  properties  belonged  to  the  respondent, 
the  claim  moat  be  denied.  The  bill  Is  dis- 
missed, with  costs  for  the  respondent. 


MORSE  V.  STAFFORD. 

(Snpreme  Judicial  Court  of  Maine.   Jan.  81, 

1901.) 

MORTOAOE-RECOVERT    07  POSSESSION— 
EVIDENCE. 

L  A  mortgagee  or  the  assignee  of  a  mortgage 
may  maiatain  a  real  action  agaioat  a  person 
in  possession  of  the  mortgaged  premises,  and 
obtain  a  common-law  Judgment  for  possession, 
withoat  the  production  of  the  notes  referred  to 
in  the  mortgage,  or  other  evidence  of  the  ex- 
istence of  some  portion  of  the  mortgage  indebt- 
edness, except  the  mortgage  itself,  where  there 
is  no  evidence  to  the  contrary,  and  no  circum- 
stances from  which  a  payment  of  the  indebted- 
ness may  be  inferred. 

2.  It  would  be  otherwise  if  either  party  that 
was  entitled  to  do  so  should  ask  for  a  condition- 
al judgment.  In  that  case  the  plaintiS  would 
l>e  compelled  to  introdnce  evidence  showing 
that  something,  and  how  much,  was  due  upon 
the  mortgage  debt  Or.  if  there  was  evidence 
tending  to  show  that  the  debt  had  been  fully 
satisfied,  then  it  would  become  a  question  to 
be  determined;  and,  if  the  debt  should  be  found 
to  have  been  paid,  the  holder  of  the  mortgage 
wonid  not  be  entitled  to  a  Judgment  for  posses- 
sion. 

3.  In  the  absence  of  all  other  evidence  upon 
the  question  of  payment,  the  mortgage  Itself, 
without  the  production  of  the  notes  or  any  evi- 
dence acconnting  for  their  nonprodnction,  ia 
prima  facie  evidence  of  the  existence  of  the 
debt  at  the  time,  and  is  snfDcient  to  entitle  the 
plaintiff  to  possession  of  the  mortgaged  prem- 
ises and  to  a  common-law  Judgment  therefor, 
when  neither  party  entitled  to  do  so  moves  for 
a  conditional  Judgment. 

4.  If  It  is  claimed  that  the  relation  of  landlord 
and  tenant  exists  between  the  mortgagee  and 
the  mortgagor,  or  one  claiming  under  the  latter, 
it  must  be  proved,  as  this  relation  is  not  pre- 
sumed to  exist  between  such  parties,  and  does 
not  grow  ont  of  the  relations  of  mortgagee  and 
mortgagor. 

(Offldal.) 

Report  from  snpr^ne  Judicial  court,  Som- 
erset county. 

Action  by  George  H.  Morse  against  John 
K.  Stafford.  Case  reported,  and  Judgment 
for  plaintiff. 


Writ  of  entry  to  recover  possession  of  land 
situate  In  Hartland.  alleged  to  be  In  posses- 
sion of  the  defendant.  Plea,  general  issiUk 
and  brief  statement  as  follows: 

"And,  by  the  way  of  brief  statement  tm- 
der  the  statute,  the  said  defendant  says  that 
long  before  the  date  of  the  plaintUTs  writ, 
and  at  the  time  of  the  commencement  of 
said  suit,  and  ever  since,  he  has  been  in  pos- 
seBSlon  of  the  demanded  premises,  and  ten- 
ant thereof,  under  and  by  authority  of  hia 
wife,  Sarah  Stafford,  and  of  the  plaintiff, 
Geo.  H.  Morse,  who  are  the  owners  of  said 
demanded  premises." 

Argued  before  WISWBLL,  0.  J.,  and 
EMERY,  WHITBQOUSB,  STROUT,  and 
FOOLER,  JJ. 

J.  W.  Manson  and  G.  H.  Morse,  for  plain- 
tiff.   D.  D.  Stewart,  for  defendant 

WISWBLL,  a  J.  The  only  question  nec- 
essary to  a  decision  of  this  case  is  whether 
the  assignee  of  a  mortgage  may  maintain  a 
real  action  against  a  person  In  possession 
of  the  mortgaged  premises,  and  obtain  a 
common-law  Judgment  for  possession,  with- 
out the  production  of  the  notes  referred  to  in 
the  mortgage,  or  other  evidence,  except  the 
mortgage  Itself,  of  the  existence  ot  some 
part  of  the  mortgage  indebtedness,  where: 
there  is  no  evidence  to  the  contrary,  and  no 
circnmstanceB  from  which  a  payment  of  the 
indebtedness  may  be  inferred. 

We  have  no  doubt  that  such  action  may 
be  maintained,  and  such  Judgment  recover- 
ed. It  would  be  otherwise  if  either  party 
that  was  entitled  to  do  so  should  ask  for  a 
conditional  Judgment  In  that  case  the 
plaintiff  would  be  compelled  to  Introduce 
evidence  showing  that  something,  and  how 
much,  was  due  upon  the  mortgage  debt 
Blethen  v.  Dwinal,  36  Me.  656.  Or,  If  there 
was  evidence  tending  to  show  that  the  debt 
had  been  fully  satisfied,  then  It  would  be- 
come a  question  to  be  determined;  and,  if 
the  debt  should  be  found  to  be  paid,  the 
bolder  of  the  mortgage  would  not  be  en- 
titled to  Judgment  for  possession.  Hadlock 
T.  Bulflnch,  31  Me.  246;  Williams  v.  Thur- 
low.  Id.  392;  Day  v.  Phllbrook,  86  Me.  80, 
26  Atl.  999.  But  in  all  these  cases  the  debt 
had  been  paid,  as  was  found  by  the  court, 
and  the  question  was  not  involved  as  to 
what  evidence  was  necessary  to  prove  either 
the  existence  or  payment  of  the  debt  secured 
by  the  mortgage. 

Upon  the  other  hand,  In  Powers  v.  Pat- 
ten, 71  Me.  5S3,  this  court  said:  "The  mort- 
gage itself  is  a  conveyance  of  the  estate, 
and  the  recital  of  the  notes  In  the  condition 
of  the  mortgage  is  an  admission  of  their  ex- 
istence and  of  the  existence  of  the  debt.  For 
the  purpose  of  establishing  the  defendant's 
right  of  possession,  the  mortgage  alone, 
without  the  notes.  Is  admissible  as  evidence 
of  title  and  the  mortgage  debt"  In  that 
case  the  mortgage  was  relied  upon  by  the 


46 


49  ATLAKXIC  REFOBXEK. 


(5I<-. 


defendant  in  possession,  and  tbe  eoart  «ald, 
refeiTiug  to  the  contention  tbat  tlie  oiortp 
getge,  without  the  pmdnctlon  of  the  notes, 
was  insofflcient  for  the  purpose  of  proving 
a  right  to  possession:  "If  the  present  de- 
fendant were  In  the  position  of  a  demandant, 
and  a  conditional  Judgment  was  demanded 
by  either  side  entitled  to  it  in  snch  case  she 
could  not  recorer  without  producing  the 
notes,  or  accoonting  for  thetr  nonproduc- 
tlon." 

In  Smith  V.  iobaa,  3  Gray.  617,  dted  with 
approval  in  Powers  v.  Patten,  supra,  the 
court  held  that  a  mortgage  was  not  merely  a 
conveyance  of  the  estate,  but  a  direct  admis- 
sion of  the  existence  of  the  notes  descrilied 
In  the  condition,  and  that  snch  mortgage, 
without  the  production  of  the  notes,  was 
prima  facie  evidence  in  support  of  the  de- 
fendant's right  of  possession. 

These  rules  are  logically  dedudble  from 
the  rights  and  obligations  of  the  mortgagor 
and  mortgagee,  and  are  supported  by  the 
authorities.  A  mortgagee,  or  assignee  of  a 
mortgage^  is  not  entitled  to  a  conditional 
Judgment  as  of  mortgage,  unless  be  proves 
in  some  way  the  existence  of  some  pert  of 
the  mortgage  debt  If  he  does  not  move  for 
such  conditional  Judgment,  but  tbe  defend- 
ant does,  and  is  entitled  to  do  so  under  Rev. 
8t  c.  90,  f  8,  then  the  plaintifr  must  prove 
that  some  part  of  such  debt  remains  unsat- 
isfied. A  mortgagee  out  of  possession  is  not 
entitled  to  a  common-law  Judgment  for  pos- 
session if  upon  the  whole  evidence  it  appears 
ttiat  the  debt  secured  by  tbe  mortgage  has 
been  fully  paid.  But  in  the  absence  of  all 
other  evidence  upon  the  question  of  pay- 
ment the  mortgage  itself,  without  the  pro- 
duction of  the  notes,  or  any  evidence  ac- 
counting for  their  nonproductlon,  is  prima 
facie  evidence  of  the  existence  of  the  debt 
at  that  time,  and  is  sufBcient  to  entitle  the 
plaintiff  to  poBsesslon  of  the  mortgaged 
premises  and  to  a  common-law  Judgment 
therefor,  when  neither  party  entitled  to  do 
■0  moves  for  a  conditional  Judgment 

Applying  these  principles  to  tbe  facts  of 
this  case,  the  plaintiff  is  entitled  to  a  Judg- 
ment for  possession  of  the  demanded  prem- 
ises. He  introduced  in  evidence  a  warranty 
deed  of  tbe  premises  to  one  Ehnery,  dated  No- 
vember 20,1686;  a  mortgage  of  the  same  from 
EmeiT,  dated  October  11,  1893,  which  mort- 
gage recited  an  indebtedness  of  f  1,200,  repre- 
B«ited  by  six  promissory  notes;  an  assign- 
ment from  the  mortgagee  to  the  plaintiff  of 
that  mortgage,  and  the  debt  thereby  secured, 
written  upon  tbe  back  of  the  mortgage,  and 
dated  November  23,  1809.  These  instru- 
ments  are  all  in  due  form,  and  were  all  prop- 
erly executed,  acknowledged,  and  recorded. 
No  evidence  whatever  was  Introduced  tend- 
ing to  show  that  the  mortgage  debt  had  been 
paid,  and  tbere  are  no  circumstances  from 
which  an  Inference  of  such  payment  can  be 
drawn.  Neither  party  moved  for  a  condi- 
tional Judgment,  but  the  case  was  reported 


to  tbe  law  coort  for  that  eoort  to  order  sacb 
Judgment  as  the  legal  rights  of  tbe  partie» 
required. 

The  defendant  sets  up  in' his  brief  state- 
ment under  tbe  goieral  issue,  that  be  wms 
a  tenant  of  the  plaintiff  and  another,  allaged 
to  be  Joint  ovmers  of  tlie  property;  and  it 
Is  argued  that  the  tenancy  bad  not  been  ter- 
minated as  provided  by  statute.  But  no  evi- 
dence was  introduced  showing  tliat  the  re- 
lation of  landlord  and  tenant  cicisted,  nor 
dees  It  appear  by  what  right  or  authority  tbe 
defendant  was  in  possession.  Tbe  relation 
of  landlord  and  tenant  may  exist  between 
mortgagee  and  mortgagor,  or  one  claiming 
under  the  latter;  but  this  relation  is  not 
presumed  to  exist  between  such  parties,  and 
does  not  grow  out  of  the  relations  of  mort- 
gagee and  mortgagor.  If,  between  snch  par- 
ties, the  relation  of  landlord  and  t«iant  does 
exist  it  must  be  proved. 

Tbe  counsel  have  also  argued  the  qoestiOD 
of  the  validity  of  the  foreclosure  of  tills 
mortgage  claimed  by  the  plaintiff.  But  the 
question  does  not  arise  In  this  case.  If  the 
mortgage  has  been  legally  foreclosed,  the 
plaintiff  is  entitled  to  a  Judgment  for  pos- 
session. We  have  already  seen  that  he  is 
entitled  to  such  a  Juilgment  if  the  mort- 
gage has  not  been  foreclosed.  We  think  it 
better  not  to  decide  that  question  ontll  It 
arises. 

Judgment  for  plaintiff  for  possession. 


INHABITANTS  OF  WINSLOW  v.  INHAB- 
ITANTS OP  PITTSFIBIiD. 
(Supreme  Judicial  Court  of  Maine.     Feb.    19, 
1901.) 

HABRUED  WOMAN— PAUPER  SETTLBUENT-^N- 
HATE  OF  80tJ}IBRS'  HOME. 

1.  A  married  womaa  cannot  acquire  a  paaper 
settlement  in  this  state  independent  of  her  bus- 
band,  in  her  own  right. 

2.  Under  the  provision  of  section  5,  c.  24, 
Rev.  St.,  no  inmate  of  the  national  home  for 
disabled  volunteer  soldiers  at  Togas,  in  the 
county  of  Kennebec,  or  persons  subject  to  its 
rules  and  regulations,  or  receiving  rations  there- 
from, can  aeqnire  a  pauper  settlement  la  this 
state,  so  lone  as  his  connection  with  such  home 
continacs,  whether  he  had  or  had  not  a  pauper 
settlement  in  this  state  when  Ids  connection 
with  sndi  home  commenced. 

(Official.) 

Agreed  statement  from  rapreme  Judicial 
court  Kennebec  county. 

Action  by  the  inhabitants  of  Winslow 
against  the  inhabitants  of  Pittsfield.  Heard 
on  agreed  statement.  Judgment  for  plain- 
tiffs. 

Action  for  pauper  supplies.  The  iMirtles 
submitted  the  case  upon  the  following  agreed 
statement: 

Addle  Spaulding  is  the  daughter  of  En- 
bridge  Patten,  and  was  l)om  in  Dexter,  Me., 
In  18M.  Her  father  moved  to  Pltt8fiel<1 
when  sbe  was  a  few  months  <M,  and  lived 
tbere  continuously  aboilt^l4^ears  withoat 
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receiving  panper  aoppUea.  Wben  Bhe  waa 
tboot  14  yeais  old,  ker  father,  with  whom 
she  had  always  made  her  home,  moved  from 
Pfttsfleld,  but  afterwards,  until  the  year 
1877,  he  never  resided  continuously  for  6 
years  In  any  town  In  the  state  of  Maine,  In 
1S77  his  daughter  Addle,  the  pauper  In  ques- 
tion, married  one  John  Hlgglns,  who  had  no 
pauper  settlement  In  the  state  of  Maine. 
John  HlgglsB  died  in  1882,  and  had  never 
gained  any  pauper  settlement  In  Maine.  Aft- 
er his  death  his  widow,  the  said  Addle  Spaul- 
tflBg,  moved  to  Augusta,  Me.,  In  1884,  and 
contlsnously  resided  there  without  receiving 
pauper  supplies  until  January  8,  1887,  when 
she  married  Henry  Otto  fi^awMlng,  who  was 
then,  and  ever  since  Jaauary  8,  1888,  baa 
been,  an  Inmate  of  the  home  for  disabled  sol- 
diers at  TogUB,  Me.  He  came  to  the  home 
from  Providence,  R.  I.,  where  he  was  a  resi- 
dent After  her  marriage  with  said  Spaul- 
dhig  she  continued  to  live  In  Augusta  until 
1884.  During  her  residence  In  Augusta  her 
husband  was  an  Inmate  of  said  home  for  dls- 
tbled  soldiers,  and  from  the  year  1886  until 
1893,  he  was  sergeant  of  a  company  there, 
and  received  pay  for  such  service;  but  dur- 
ing the  time  of  said  service  he  was  an  In- 
mate of  said  home,  and  subject  to  Its  rules. 
He  contributed  to  the  support  of  his  wife 
and  children  while  they  were  in  Augusta 
fseveral  children  were  bom  there),  and  vis- 
ited them  often.  No  pauper  supplies  were 
furnished  said  Henry  Otis  Spanldlng  or  his 
wife  and  children  during  their  residence  In 
Augusta,  from  January  8,  1887,  to  1894,  and 
none  were  furnished  the  said  Addle  Spaul- 
diag  before  her  marriage  with  the  said  Hen- 
ry Otis  Spaulding,  and  his  family  resided 
there  continuously  during  that  time.  Henry 
Otis  Spanldlng  had  no  pauper  settlement  in 
Maine  at  the  date  of  his  marriage  with  the 
said  Addle  Spaulding,  and  no  pauper  settle- 
ment In  Maine  when  he  entered  said  home. 
In  1894  Addle  Spaulding  and  her  children 
mored  to  the  town  of  Wlnslow,  and  fell  Into 
distress  there.  Said  Henry  Otis  Spaulding 
continued  to  be  an  Inmate  of  said  soldiers' 
home  during  all  the  time  of  his  wife's  resi- 
dence In  Wlnslow.  The  supplies  were  legal- 
ly and  properly  famished  by  the  said  town 
of  Wlnslow  as  described  In  the  account  an- 
nexed to  the  plaintiffs'  writ,  and  to  the 
amonnt  therein  claimed.  A  legal  notice  was 
given  by  the  plaintUFs,  and  a  legal  denial 
made  by  the  defendants.  If  Judgment  is  ren- 
dered for  the  plaintiffs.  It  Is  agreed,  in  addi- 
tion to  other  items  of  costs,  they  are  to  be 
allowed  the  sum  of  916.54  as  witness  fees. 

Argued  before  WlSWJflLL,  O.  J.,  and  EM- 
ERT,  WHITEHOUCT,  BTROUT,  and  FOO- 
I£R,  JJ. 

C.  F.  Johnson,  for  plaintiffs.  3.  W.  Man- 
son,  for  defendants. 

FOOLEB.  3.  In  this  action  the  inhabit- 
ants of  the  town  of  Wlnslow  sue  the  inhab- 


itants of  tke  town  of  FittsOdd  to  recover  for 
pauper  supplies  furnished  by  the  OTsmwii 
of  the  poor  of  the  plaintiff  town  to 
Spaulding,  wife  of  Heniy  Otis  Spauldlac,  ( 
to  their  minor  children. 

The  case  Is  submitted  npon  an  agseed 
statement  of  facts. 

By  this  statement  it  appears  that  Addle 
Spaulding,  the  wife,  when  she  became  ef 
age  had  her  pauper  settlement  In  the  to-nak' 
of  Plttsflcld  by  derivation  from  her  Xather. 
In  1877  she  married  one  John  Higgins,  who 
at  the  time  of  such  marriage  had  no  settle-' 
ment  in  this  state,  and  who  died  in  IBSCS 
without  having  acquired  a  serttiemeat  la  tU*- 
state.  The  settlement  of  the  wife  waa  not 
changed  by  such  marriage,  but  remained  ia 
Pittsfleld  at  her  husband's  death.  Rev.  St. 
c.  24.  i  1,  par.  1.  In  1884  Mrs.  Hlggina,  umt 
Mrs.  Spajilding,  moved  into  the  city  of  Ai»- 
gusta,  where.  January  7,  1887,  she  marited 
her  present  husband,  Henry  Otis  Spanldlng. 
who  also  had  no  pauper  settlement  in  tUa 
state.  Mrs.  Spaulding  lived  contiiuioBalyr 
with  her  children  born  of  said  marriage,  Id 
A«igu8ta,  from  the  time  of  her  said  marriage 
until  1804,  when  she  and  her  children  re- 
moved to  the  town  of  Wlnslow.  During  all 
the  time  of  her  residence  In  Augusta  after 
her  marriage  to  Spaulding,  her  husband  was 
an  inmate  of  the  home  for  disabled  soldiem- 
at  Togus,  in  this  state,  and  subject  to  the 
rules  and  regulations  thereof.  It  also  ap- 
pears that  while  hto  wife  and  chUdroi  re- 
sided in  Augusta  he  contributed  to  their  so^ 
port  and  visited  them  often. 

It  is  claimed  by  the  defense  that  the  koaoe 
of  his  wife  and  children  in  Augusta  was  the 
home  of  Spaulding,  the  basband  and  father, 
and  that  having  thus  bad  his  home  in  that 
city  for  five  successive  years  without  receiv- 
ing supplies  as  a  pauper,  direcUy  or  Indirect- 
ly, Spaulding  acquired  a  settlement  In  Au- 
gusta by  virtue  of  Rev.  St.  c.  24,  i  1,  par.  6*^ 
and  that  his  wife  and  children  took  his  set- 
tiement  thus  acquired,  and  therefore  their 
settiement  was  in  Augusta,  and  not  in  Pifibi- 
fleld,  where  the  supplies  sued  for  were  Cnv- 
nisbed. 

The  plaintiffs  meet  this  proposition  by  In- 
voking Rev.  St.  c.  24,  i  6,  which  reads  as  fol- 
lows: 

"Inmates  of  the  national  home  for  disabled 
volunteer  soldiers  at  Togus  In  the  county  of 
Kennebec,  and  persons  subject  to  the  rules 
and  regulations  thereof,  or  receiving  rations 
therefrom,  have  their  settlement  in  the  re- 
spective towns  in  which  they  had  a  legal  set- 
tiement when  their  connection  with  the  na- 
tional home  commenced,  so  long  as  such  con- 
nection continues  therewith." 

The  counsel  for  the  defense  argues  that 
the  statute  above  quoted  applies  only  t» 
cases  in  which  the  Inmate  of  the  home  at  the 
time  of  his  connection  therewith  had  a  set- 
tiement in  this  state,  and  baa  no  applicatioB 
in  a  case  like  that  at  bar,  where  such  IB- 
mate  bad  no  settiemen^taj  tiiifi  i^af^ocjle 
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We  cannot  so  construe  the  statnte.  We 
hold  that  no  Inmate  of  the  national  home,  or 
person  subject  to  Its  rules  and  regulations, 
or  receiving  rations  therefrom,  whether  when 
his  connection  with  the  home  commenced  he 
had  a  pauper  settlement  In  this  state  or  not, 
can  acquire  a  pauper  settlement  in  this  state 
■0  long  as  his  connection  with  such  home 
continues.  To  hold  otherwise  would  make 
a  distinction  which  We  think  was  not  con- 
templated by  the  legislature. 

We  are  therefore  of  the  opinion  that  Spaul- 
dlng  did  not  and  could  not  acquire  a  pauper 
settlement  In  Augusta  by  reason  of  the  resi- 
dence of  his  wife  and  children  In  that  city. 

The  defense  further  contends  that,  even  If 
Spanlding  himself  gained  no  settlement  In 
Angusta,  his  wife  gained  a  settlement  there 
by  having  her  home  In  that  city  for  five  suc- 
cessive years  without  receiving  pauper  sup- 
plies. 

It  Is  true  that  Mrs.  Spanlding  bad  her 
home  In  Augusta  for  some  twelve  years,— 
two  years  before  and  about  ten  years  after 
her  marriage  to  Spauldlng.  But  it  is  the  law 
ot  this  state  that  a  married  woman  cannot 
acquire  a  pauper  settlement  independent  of 
her  husband,  in  her  own  right  Jefferson  v. 
Litchfield,  1  Me.  196;  Inhabitants  of  Augusta 
T.  Inhabitants  of  Klngfield,  86  Me.  235;  In- 
habitants of  Howland  v.  Inhabitants  of  Bur- 
lington, 53  Me.  54. 

Mrs.  Spauldlng  did  not  and  could  not  ac- 
quire settlement  In  Augusta  by  reason  of  her 
residence  In  that  city,  but  retains  her  settle- 
ment In  PIttsfield,  and  that  town  is  liable 
for  the  supplies  furnished  her  by  the  plaintiff 
town.  Her  children  follow  her  settlement, 
their  father  having  no  settlement  In  the 
state.  Rev.  St.  c.  24,  i  1,  par.  2.  The  de- 
foidant  town  Is  therefore  liable  for  the  sup- 
plies furnished  them. 

Judgment  must  be  entered  for  the  plaintiff 
town  for  the  amount  sued  for,  with  Interest 
from  the  date  of  the  writ 

By  agrreement  of  parties  the  plaintiff  re- 
covers. In  addition  to  other  taxable  costs,  the 
sum  of  $16.54  as  witness  fees. 

So  ordered. 


PINKHAM  et  aL  v.  FINEHAIL 

HBnpreme  Judicial  Court  of  Maine.     Feb.  23, 
1901.) 

BBLBASB  OF  DOWBR  INTEREST— DESCENT- 
RIGHTS   OF  WIFE. 

1.  A  wife  cannot  bar  her  right  and  Interest 
by  descent  in  her  husband's  real  estate  by  a 
release  to  him  during  coverture. 

2.  A  release  by  the  husband  to  the  wife,  dnr- 
hig  coverture,  of  all  his  right,  title,  and  interest 
in  dower,  or  right  and  interest  by  descent,  in 
her  real  estate,  and  of  all  claim  he  may  have 
fal  her  personal  estate  at  her  decease,  by  allow- 
ance or  otherwise,  is  not  a  "pecuniary  provl- 
tfon"  for  her,  -n-ithin  the  meaning  of  Rev.  St.  c. 
103,  ${  8,  9:  and  her  release  to  him  in  consid- 
eration thereof,  of  her  right  and  interest  by  de- 
scent In  his  real  estate,  is  invalid. 


8.  A  widow  may  waive  a  "pecuniary  provi- 
sion" made  for  her  after  manriage,  and  save 
her  right  and  interest  by  descent. 

Held,  that  the  defendant  took  by  descent 
one-third  in  common  of  the  demanded  prem- 
ises. 

(OflSdnl.) 

Report  from  supreme  Judicial  court,  Ken- 
nebec county. 

Action  by  John  B.  Plnkham  and  others 
against  Frances  O.  Plnkham.  Case  reported, 
and  Judgment  for  demandants. 

Argued  before  WISWELL,  a  J.,  and 
WHITEBOUSB,  STBOUT,  SATAQB,  and 
POWERS,  JJ. 

F.  J.  C.  Little,  for  plaintiffs.  H.  M.  Heath 
and  C.  L.  Andrews,  for  defendant 

SAVAGE,  J.  In  this  writ  of  entry  the  de- 
mandants are  the  two  sons  of  Ellaba  F. 
Plnkham,  who  died  seised  of  the  demanded 
premises  April  21,  1889.  The  defendant  is 
his  widow.  The  widow  claims  a  one-third 
Interest  in  the  premises  by  statutory  descoit 
under  the  provisions  of  section  1  of  chapter 
157  of  the  PubUc  Laws  of  1890.  And  It  U 
agreed  that  if  the  widow's  claim  is  sustain- 
ed, the  demandants  are  entitled  to  Judgment 
for  two-thirds  undivided  of  the  premises; 
otherwise,  for  the  whole. 

The  demandants  claim  that  the  defendant 
Is  barred  of  her  statutory  Interest  by  the 
following  agreement  made  while  EUsha  P. 
Plnkham  and  the  defendant  were  Intermar- 
ried, and  presumably  while  they  were  living 
together  as  husband  and  wife: 

"By  mutual  consent  and  agreement  this 
day  entered  into  by  and  between  Ellsba  F. 
Plnkham  and  Frances  O.  Plnkham.  both  of 
Augusta,  Malne^  man  and  wife,  and  for  a 
valuable  consideration  paid  by  the  one  unto 
the  other,  receipt  of  which  Is  hereby  ac- 
knowledged, each  does  hereby  release  and 
discharge,  convey  and  transfer,  unto  the 
other,  all  of  his  right  title,  and  interest  In 
dower  of  his  or  her  real  estate  of  which  he 
or  she  is  now  seised  or  possessed,  and  of 
which  he  or  she  may  die  seised  or  possessed. 
And  likewise  do  further  h«:eby  acknowledge 
full  and  complete  satisfaction  for  and  of 
each  In  the  other's  personal  estate  at  time 
of  his  or  her  decease,  hereby  waiving  and 
enuceling  and  discharging  each  unto  the  oth- 
er all  claim  and  right  of  claim  which  each 
may  have  at  the  time  of  the  other's  decease 
in  each  other's  estate,  whether  by  allowance, 
or  widow's  or  widower's  thirds,  nnder  gen- 
eral laws  of  the  state,  excepting  this  writing 
shall  not  cut  nor  interfere  with  any  pro-vi- 
sion made  in  the  will  of  the  party  who  shall 
first  decease,  If  any  such  proTislon  shall  be 
made  in  favor  of  the  otbo:. 

"In  witness  whereof  we  have  ha^dnto 
interchangeably  set  our  hands  and  seals  tlil» 
12th  day  of  February,  1896. 

"FJisha  F.  Plnkham.        [Seal.] 
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In  this  agreement  tbe  parties  make  use  o< 
the  word  "dower."  Chapter  157  of  the  Pub- 
lic Laws  of  1S85  abolished  dower,  and  snb- 
stltnted  therefor  title  and  Interest  by  de- 
scent, an  estate  In  fee.  That  statute  was 
not  In  force  as  to  these  parties  when  this 
agreement  was  made,  but  It  was  In  force 
wlieu  Mr.  PInkham  died.  Bat  we  think  It  Is 
clear  that.  In  using  the  word  "dawee,"  the 
parties  bad  in  mind  such  Interest  as  the  de- 
fendant mlgbt  hare  In  her  husband's  real 
estate  at  his  death,  be  it  "dower"  under  the 
old  statutes,  or  "right  and  Interest  by  de- 
scent" under  the  new.  And  thus  we  cop- 
strue  the  agreement 

But  Is  the  agreement  valid?  We  think 
not.  At  common  law  a  wife  could  not  bar 
her  dower  by  a  release  to  her  husband  dur- 
ing coverture.  Rowe  v.  Hamilton,  3  Me.  63. 
If  such  power  now  exists.  It  must  be  by  rea- 
son of  some  enabling  statute.  Haggett  ▼. 
Hurley,  91  Me.  642,  40  AU.  661,  41  L.  R.  A. 
362.  If  the  power  be  sought  In'  the  general 
statutes  extending  the  powers  of  wives  to 
contract  with  their  husbands,  we  think  the 
search  will  be  unavailing.  Oortalnly  no  such 
power  Is  expressly  given,  and  we  think  it  is 
not  given  by  any  fair  Intendment.  The  prin- 
ciples controlling  the  construction  of  these 
statutes  have  recently  been  elaborately  ex- 
pounded in  Haggett  v.  Hurley,  supra,  and 
we  need  not  repeat  them.  Such  statutes,  as 
was  said  in  that  case,  "must  be  construed 
strictly  as  in  derogation  of  the  common  law, 
and  as  modifying  a  long-approved  policy." 

Now,  because  the  statutes  empower  a 
wife  to  convey  her  real  estate  to  her  hus- 
band,~a  natter  of  bargain  and  sale  or  gift- 
it  does  not  follow  that  she  may  devest  her- 
self of  her  dower  right  or,  as  we  now  say, 
her  right  and  int»est  by  descent  by  simply 
contracting  mutual  releases  with  her  hus- 
band. The  two  matters  are  dltFerent  The 
right  and  Interest  by  descent  arise  by  reason 
of  the  marital  relation,  and  continue,  unless 
barred,  as  long  as  that  relation  exists.  It  la 
not  barred  by  a  sale  to  the  husband;  for. 
If  the  wife  convey  her  real  estate  to  her  bus- 
band,  bet  Inchoate  right  by  descent  springs 
at  once  into  existence.  It  is  not  d^eated 
nor  barred. 

The  law  Jealously  regards  the  rights  of  a 
wife  in  the  estate  of  her  husband.  She  may 
not  be  barred  by  his  deed  or  his  will,  unless 
she  Joins  in  the  one,  or  is  willing  to  accept 
the  proTlsionB  of  the  other.  She  Is  even  pro- 
tected aglnst  her  own  too-easily  persuaded 
confldoice  in  her  husband,— her  own  improv- 
ident contracts  with  him;  for  if,  during  cov- 
erture. Jointure  or  pecuniary  provision  is 
made  for  her,  even  with  her  consent,  and  her 
dower  or  right  and  interest  by  descent  would 
be  thereby  barred,  she  may  waive  the  provi- 
sion, and  save  bet  interest  Bev.  St.  c.  108,  i 
9:   Pub.  Laws  1896,  c.  157,  f  4. 

Had  It  been  the  intention  of  the  legislature 
to  grant  to  wives  a  power  of  so  serious  a 
characto:  and  of  such  doubtful  utility  to 
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them  as  the  Irrevocable  power  claimed  in 
this  case  would  be,  we  think  that  intention 
would  have  been  more  clearly  expressed. 

The  legislature  has,  however,  permitted 
the  barring  of  dower  or  the  interest  by  de- 
scent in  certain  specific  ways,  and  with  cer- 
tain safeguards.  But  none  of  these  statu- 
tory methods  were  adopted  In  this  case.  This 
is  not  a  statutory  "marriage  settlement" 
because  It  is  not  an  antenuptial  settlement 
executed  In  tbe  presence  of  two  witnesses. 
Rev.  St  c.  61,  S  6;  Wentwortb  v.  Went- 
worth,  68  Me.  24T.  Nor  is  It  a  "Jointure." 
Rev.  St  c.  103,  S  7;  Vance  v.  Vance,  21  Ma 
864.  Nor  is  it  a  Joinder  in  a  conveyance 
made  by  the  husband.  Id.  c.  103,  {  6.  Nor 
is  It  a  "pecuniary  provision"  (Id.  c.  103,  | 
8),  because  the  provision  is  not  "pecuniary" 
(Davis  V.  Davis,  61  Me.  396;  Bouv.  Law 
Diet  tit  "Pecuniary").  In  Woods  v.  Woods, 
77  Me.  434,  1  AtL  193,  cited  and  relied  upon 
by  the  learned  counsel  for  the  demandants, 
the  provision  was.  In  part  at  least  pecun- 
iary,—"one  thousand  dollars  in  money."  And 
upon  this  fact  the  decision  of  tbe  court  was 
expressly  based. 

Besides,  if  the  agreement  in  the  case  at 
bar  could  be  held  to  be  a  pecuniary  provi- 
sion, tbe  case  shows  that  the  widow  season- 
ably elected  to  waive  the  provision.  Pub. 
Laws  1895,  c.  157,  f  4.  And  this  she  could 
do,  for  the  provision  was  made  after  mar- 
riage.   Rev.  St  c.  103,  S  9. 

The  defendant,  therefore,  took  one-third 
in  common  and  undivided  of  the  demanded 
premises  as  her  right  and  interest  by  de- 
scent from  her  husband,  and  the  demand- 
ants are  entitled  to  Judgment  for  the  re- 
mainder. ■ 

Judgment  for  demandants  for  two-thirds  In 
common  and  undivided  of  tbe  demanded 
premises. 


BIGELOW  et  al.  v.  BIOEIiOW  et  aL 

(Supreme  Judicial  Oonrt  of  Maine.    Jan.  81, 

1901.) 

OONTRACTS— CONSIOBRATION— OIFTS-STAT- 
CTB  OF  FRAtTDS. 

1.  In  order  to  constitute  a  valuable  consid- 
eration for  a  promise,  neither  the  benefit  to  the 
promisor  nor  the  detriment  to  the  promisee 
need  be  actnal.  It  would  be  a  detriment  to  the 
promisee,  in  a  legal  sense,  if  tie,  at  the  request 
of  the  promisor,  and  upon  the  strength  of  his 
promise,  performed  any  act  which  occasioned 
him  tbe  slightest  trouble  or  inconvenience,  and 
which  he  was  not  obliged  to  perform. 

2.  Held,  that  if  a  contract  existed  between 
the  mortgagor  and  mortgagee,  made  before  the 
mortgage  was  given,  as  claimed,  whereby  the 
latter  promised  to  convey  a  farm  to  the  former 
upon  the  performance  of  certain  acts  by  the 
mortgagor,  the  performance  by  him  of  these 
acts  which  constituted  a  consideration  for  the 
contract  followed  by  his  going  into  possession 
of  the  property  with  the  knowledge  and  consent 
of  the  owner,  and  making  expenditures  thereon, 
although  not  sufficient  to  entitle  him  to  a  con- 
veyance If  the  promise  was  merely  a  voluntary 
one  to  make  a  gift  nnder  the  circumstances  of 
the  case,  would  be  sufficient  to  take  the  case  out 
of  the  operation  of  the  statute  of  frauds,. 
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to  a.athoriu  a  oonrt  of  eqalty.  In  the  ezerdM 
of  its  sound  discretion,  to  decree  a  specific  per- 
formance of  the  contract  to  conrey. 

3,HtU  that,  if  this  was  the  true  state  of 
facts,  the  mortgafe  under  which  the  plaintiffs 
claim  was  without  consideration,  and  tue  plain- 
tiffs would  not  be  entitled  to  either  a  common- 
law  or  conditional  judgment. 

4.  At  the  trial  die  court,  following  the  for> 
mer  decision,  ordered  a  verdict  for  the  plain* 
tiffs,  thus  taking  the  question  of  fact  iavolved 
from  the  jury.    Held,  that  this  was  erroneous. 

See  Bigelow  t.  Bigelow.  46  Atl.  618,  88  Ite 
488. 

(Official.) 

Exceptions  from  Bnpreme  JadlcUU  mart. 
Somerset  county. 

Action  by  Frank  B,  Bigelow  and  another 
against  Levi  R.  Bigelow  and  others.  Ver- 
dict for  plalntUFs,  and  defendants  except. 
Bzceptlona  sustained. 

After  all  the  evidence  had  been  introduced 
■t  the  second  trial  of  this  case  (see  first  trial, 
93  Me.  439,  45  AU.  513),  the  presiding  Justice 
ruled,  as  a  matter  of  law,  that  the  facts  tes- 
tified to  and  the  evidence  introduced  on  the 
part  of  the  defendants  would  constitute  no 
defense  to  the  note  and  mortgage  In  suit, 
and  directed  the  jury  to  return  a  verdict  for 
the  plaintiffs,  to  which  mllng  the  defendants 
seasonably  excepted. 

The  defendants  also  reqnested  the  follow- 
ing instructions:  "That  If  the  jury  find  the 
facts  to  be,  as  claimed  by  the  defendants. 
that  Levi  R.  Bigelow  abandoned  his  employ- 
ment in  the  Lockwood  Mills,  where  be  was 
receiving  wages,  and  moved  his  residence 
from  Waterville  to  Smithfleld,  all  at  the  re- 
quest of  John  Harlow  Bigelow,  and  in  con- 
sideration of  the  promise  by  the  latter  that, 
if  Levi  would  do  these  several  acts,  he  (Har- 
low) would  buy  and  deed  to  him  (Levi)  the 
farm  in  dispute,  such  acts  would  constitute 
a  legal  consideration  for  such  promise;  and. 
If  the  minds  of  the  two  parties  thus  met.  it 
would  constitute  an  oral  contract  for  the 
deed  of  the  farm." 

This  instruction  the  court  declined  to  give, 
remarking  that  the  subject-matter  thereof 
was  already  covered. 

To  this  refusal  of  the  court  to  give  the  In- 
struction requested,  the  defendants  seasona- 
bly excepted. 

The  verdict  of  the  Jury  was  for  the  plain- 
tiffs, as  instructed  by  the  court. 

Argued  before  WISWELL,  C.  J.,  and  EM- 
ERY, WHITEHOUSB,  STROUT,  and  SAV- 
AGE, JJ. 

E.  F.  Danforth  and  S.  W.  Gould,  for  plain- 
tiffs.   O.  D.  Baker,  for  defendants. 

WISWELL,  O.  J.  This  Is  a  real  actien. 
The  plaintiffs  rely  upon  a  mortgage  given  by 
lievl  R.  Bigelow,  one  of  the  defendants,  and 
under  whom  the  other  defendants  claim,  to 
John  Harlow  Bigelow,  dated  April  27,  1S89, 
acknowledged  and  recorded,  and  duly  assign- 
ed to  the  plaintlfTs.  The  defense  is  thaX  the 
mortgage  was  without  consideration;  that 
the  indebtedness  which  the  mortgage  pn^ 


ported  to  Sflcore  iieTer  In  fact  wxistad.  The 
title  to  the  property  wag  at  one  time  In  John 
Harlow  Bigelow,  who  conveyed  It  to  tbe  de- 
fendant Levi  R.  Bigelow,  and  took  ba4^  from 
him  the  mortgage  in  question.  But  the  claim 
of  the  defendants  Is  that  this  conveyance 
was  in  pursuance  of  a  valid  and  enforceable 
contract  made  between  John  Harlow  and 
Levi  R.,  wherein  the  former,  for  a  valuable 
consideration,  had  agreed  to  convoy  the 
premises  to  the  latter. 

After  the  first  trial,  which  resulted  in  a 
verdict  for  the'  defendants,  the  plalntiSa 
bcouieht  the  case  to  the  law  court  npon  a 
motion  for  a  new  triaL  In  the  decision  of 
the  case  at  that  time  (93  Me.  439,  45  AtL 
613),  the  conrt  Inadvertently  failed  to  appi; 
to  a  state  of  facts  which,  it  was  said,  the 
Jury  might  have  been  authorized  in  finding, 
principles  of  law  that  are  quite  elementary. 
The  contention  of  the  defendants  at  that 
time,  quite  fully  stated  In  the  former  opla* 
Ion,  was  brtefly  this:  In  June,  1S88,  while 
Levi  R.  was  employed  in  a  cotton  mill  In 
Waterville,  two  of  his  sons,  being  temporari- 
ly in  Skowhegan,  met  John  Harlow  Bigelow, 
an  uncle  of  their  father,  and  had  a  conver- 
sation with  him,  during  which  the  latter,  aft- 
er Inquiring  about  their  father's  health  and 
learning  that  it  was  rather  poor,  sent  word 
by  the  sons  to  him  that.  It  he  would  leave 
bis  employment  in  the  mill  and  move  onto  a 
particular  farm  in  the  vicinity  of  Skowhe- 
gan, he  (John)  would  purchase  the  farm  and 
make  a  present  of  it  to  Levi;  that  this  mes- 
sage was  conveyed  to  the  latter,  who,  before 
acting  upon  it,  sent  two  of  his  sons  back  to 
Skowhegan  to  make  sure  there  was  no  mla- 
nnderstandlng;  that,  after  receiving  assur- 
ance tliat  the  promise  would  be  carried  out. 
Levi,  in  pursuance  of  this  request  and  rely- 
ing upon  the  promise^  did  leave  his  employ- 
ment In  the  mill  and  move  to  the  farm. 
When,  some  months  later,  the  conveyance 
was  made  by  John  to  Levi,  the  latter,  at  the 
request  of  die  former,  went  to  an  office  In 
Skowhegan  and  executed  the  note  and  mort- 
gage which  had  been  drafted  and  left  there 
for  this  purpose.  This  Is  the  mortgage  in 
question. 

In  the  former  opinion  the  court  said  that 
although  these  facts  were  stoutly  denied  by 
the  plaintiffs,  and  although  the  subsequent 
conduct  of  the  parties  to  the  alleged  contract 
was  such  as  to. lead  to  the  belief  that  they 
did  not  consider  that  a  contract  had  been 
made  between  them,  and  tliat  the  conversa- 
tion between  John  and  the  sgoa,  of  Levi 
amounted  merely  to  a  suggestion,  and  not  a 
request  and  promise,  a  Jury  might  have  been 
authorized  In  finding  these  facts  aa  claimed 
by  the  defendants.  It  waa  then  said  in  the 
opinion  that  this  would  not  constitute  a  con- 
tract, even  If  the  facts  were  as  claimed  by 
the  defendant;  that  a  consideration  for  the 
alleged  promise  of  Jolm  was  lacking;  that 
there  was  neither  a  benefit  to  the  promisor 
nor  a  detriment  to  the  promlaea.    r 
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Bat  the  court  neglected  to  go  tuttbm,  and 
lajr  that  neither  the  benefit  to  th*  one  nor  the 
detriment  to  the  other  need  be  actual;  that 
It  would  be  a  detriment  to  the  promisee.  In  a 
legal  sense.  If  he,  at  the  request  of  the  prom- 
isor, and  upon  the  strength  of  that  promise, 
had  peiformed  any  act  which  occasioned 
htm  the  slightest  trouble  or  inoonvenience, 
and  which  be  was  not  obliged  to  perform. 
Tbat  is.  If  it  is  true  that  the  defendant  Levi 
did,  at  the  request  of  his  uncle,  and  relying 
npon  the  promise  of  the  latter,  give  up  his 
former  home  and  hla  employment  in  the  mill, 
and  move  to  the  farm,  then  these  acts  of  the 
defendant  Levi,  performed  in  compliance 
with  the  request  and  in  reliance  npon  tbe 
promise,  would  constitute  a  valuable  consid- 
eratkm  for  such  promise. 

This  principle  is  so  universally  recognized 
that  the  citation  of  authorities  in  its  support 
Is  unnecessary.  And  the  failure  to  allude  to 
this  doctrine  in  the  former  opinion  was  be- 
cause of  the  fact  that  the  court,  although  it 
said  that  the  Jury  might  have  been  author- 
ized in  finding  the  facts  as  claimed  by  the 
defendants,  expressed  a  contrary  belief  as  to 
these  facts.  The  failure  to  apply  this  doc- 
trine led  to  a  result  inconsistent  with  the 
statement  that  the  finding  of  facts  by  the 
Jury  might  have  been  authorised. 

If,  prior  to.  the  conveyance  from  John  to 
Levi,  the  latter  was  the  equitable  owner  of 
the  farm  and  entitled  to  a  conveyance  there- 
of, so  that  he  could  have  maintained  a  bill 
(or  specific  performance  of  the  alleged  con- 
tract, then  tbe  defendants'  theory  that  tbe 
mortgage  was  without  consideration  Is  cor- 
rect Whether  at  that  time  he  was  such  an 
equitable  owner  depends  npon  the  determi- 
nation of  these  two  questions:  First  did 
John  promise,  for  a  valuable  consideration, 
to  malce  a  conveyance  of  this  farm  to  Levi? 
This  is  a  question  of  fact  to  be  determined 
by  the  Jury.  Next,  was  the  contract,  if  one 
was  made.  In  view  of  the  subsequent  per- 
formance by  Levi,  one  that  should  be  en- 
forced in  equity?  If  a  contract  existed,  we 
think  that  the  performance  upon  the  part  of 
Levi  of  tbe  acts  which  constituted  the  con- 
sideration for  that  contract  followed  by  his 
going  Into  possession  of  the  property  with 
the  knowledge  and  consent  of  the  person 
holding  the  legal  title,  and  making  expendi- 
tures thereon,  although  not  sufficient  to  enti- 
tle him  to  a  conveyance  if  the  promise  was 
merely  a  voluntary  one  to  make  a  gift  would 
be  sufficient  to  take  the  case  out  of  the  op- 
eration of  the  statute  of  frauds,  and  to  au- 
thorize a  court  of  equity,  In  the  exercise  of 
Its  sonnd  discretion,  to  decree  specific  per- 
formance of  the  contract  to  convey.  Oreen 
V.  Jones,  76  Mew  663;  Woodbury  v.  Gardner, 
77  Me.  68. 

At  the  last  trial  tbe  case  was  submitted 
upon  tbe  printed  record  of  the  testimony  tak- 
en out  at  tbe  first  trial.  Thereupon  counsel 
tot  defendants  requested  the  court  to  give 
an  instruction  to  the  effect  tbat  if  the  Jury 


sbonld  find  the  facto  as  dalmed  by  the  do- 
f endanta  In  relation  to  the  acts  performed  by 
Levi  at  the  request  and  in  reliance  npon  the 
promise  of  John,  such  acts  would  constitate 
a  legal  consideration  for  the  alleged  promise 
of  the  latter,  and  that  if  the  minds  of  tbe 
two  parties  thus  met  it  would  constitute  an 
oral  contract  for  the  conveyance  ot  tbe 
farm.  The  presiding  Justice,  following  the 
former  opinion  of  the  court  in  this  case,  de- 
clined to  give  the  requested  instruction,  and 
ordered  a  verdict  for  the  plaintiffs,  thus  tak- 
ing from  the  Jury  the  question  of  fact  in- 
volved. 

We  have  already  seen  that  that  decision 
was  Incorrect  in  this  respect,  and  the  rulings 
at  nisi  prlns  were  consequently  erroneous. 

Exceptions  sustained. 


BTiACE  V.  SBOUHirr  MDT.  LIFE  ASffN. 

(Supreme  Judicial  Court  of  Maine.    Jan.  81, 

1901.) 

INBDRAMCB-^QENT— LICBNSO-RBCOVBRT    OF 
COUPKNaATION. 

A  person  who  acts  as  agent  of  aa  insurance 
company,  in  soliciting,  receiving,  and  forward- 
ing to  the  company  applications  for  life  insur- 
ance, duriiig  a  period  when  he  does  not  have 
the  license  required  by  Rev.  St.  c.  49,  {  73,  and 
amendments,  cannot  recover  of  the  company 
the  compensation  for  snch  services  provided  in 
the  contract  l>etween  him  and  the  company. 
(Official.) 

XiXceptions  from  supreme  Judicial  court, 
Enox  county. 

Action  by  Austin  Black  against  the  Securi- 
ty Mntoal  Life  Association  to  recover  com- 
missions due  plaintiff  on  policies  of  insurance 
procured  by  him  as  advance  ageut  Verdict 
for  plaintiff,  and  defendant  excepts.  Excep- 
tions sustained. 

Argued  before  WISWELL.  0.  J,  «nd 
WHITEHOUSE,  STROUT,  SAVAGE,  and 
POWERS,  JJ. 

Ll  M.  Staples,  for  plalntUt.  B.  L  Thomp- 
son, for  defendant 

WISWELL,  O.  J.  Action  of  assumpsit,  up- 
on an  account  annexed  to  the  writ  to  recover 
commissions  upon  premiums  paid  by  various 
persons  to  the  defendant  on  policies  of  life 
Insurance  issued  by  it  the  applications  for 
wUch  were  solicited,  received,  and  forwarded 
to  the  defendant  by  the  plaintiff  under  a  writ- 
ten contract  between  the  plaintiff  and  the  de- 
fendant wherein  tbe  plaintiff  was  appointed 
an  agent  of  tbe  defendant  "for  the  purpose  of 
procuring  and  effecting  applications  for  insur- 
ance," and  which  provided  for  the  compensa- 
tion that  was  to  be  received  by  the  plaintiff. 

At  the  trial  the  defendant,  among  other 
defenses,  contended  that  some  or  all  of  the 
appUeatlonfl  of  tbese  persons  for  Insurance 
were  solicited,  received,  and  forwarded  to 
the  defendant  at  a  time  when  the  plaintiff 
bad  no  license  from  the  Insurance  commis- 
sioner of  tills  stote  aa  provided,  by  Bev.  Bt 
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c.  49,  I  73,  and  subsequent  amendments,  and 
that  consequently  the  plaintiff  could  not  re- 
-corer.  The  case  shows  that  the  plaintiff  had 
no  such  license  between  July  1  and  October 
18,  1807. 

Thereupon  the  defendant's  counsel  request- 
ed the  presiding  Justice  to  Instruct  the  Jury 
that  the  plaintiff  could  not  recover  any  com- 
mission upon  the  premiums  paid  to  the  com- 
pany in  cases  where  the  applications  for  such 
insurance  were  solicited  by  the  plaintiff  dur- 
ing the  period  that  he  was  without  such  a 
license.  The  reque8t3d  instruction  was  appli- 
cable to  the  state  of  facts  involved,  because, 
although  the  policies  may  have  been  in  fact 
issued  after  October  18,  1897,  and  during  a 
period  when  the  plaintiff  bad  a  license,  it  is 
clear  that  In  more  or  less  Instances  the  plain- 
tUt's  work  In  soliciting  and  receiving  applica- 
tions for  the  policies  was  performed  during 
the  period  that  he  was  without  a  license. 

In  order  to  give  progress  to  the  case,  the 
presiding  Justice  declined  to  give  the  request- 
ed instruction,  but  did  Instruct  the  Jury  "that 
for  any  policy  bearing  date  subsequent  to  the 
18tb  of  October  the  plaintiff  is  entltied  to  his 
commission  from  the  company  upon  that  risk, 
although  be  may  have  solicited  the  insurance 
Ijefore  that  time  and  made  himself  liable  to 
the  penalty."  To  this  refusal  to  Instruct,  and 
to  the  instruction  given,  the  defendant  (the 
Terdict  being  for  the  plaintiff)  took  exception. 

The  statute  above  referred  to,  as  last 
amended  by  chapter  95,  Pub.  Laws  1895,  after 
providing  that  the  commissioner  may  issue 
a  license  to  any  person  to  act  as  an  agent 
of  a  domestic  Insurance  company,  and  to  any 
resident  of  the  state  to  act  as  agent  of  any 
foreign  insurance  company,  which  has  re- 
ceived a  license  as  provided  by  another  sec- 
tion, and  after  fixing  the  fee  that  shall  be  re- 
ceived by  the  commissioner  for  each  license, 
contains  this  language:  "And  if  any  person 
solicits,  receives  or  forwards  any  risk  or  ap- 
plication for  insurance  to  any  company,  with- 
out first  receiving  such  license,  or  fraudulent- 
ly assumes  to  be  an  agent  and  thus  procures 
risks  and  receives  money  for  premiums,  he 
forfeits  not  more  than  fifty  dollars  for  each 
offense;  but  any  policy  Issued  on  such  appli- 
cation binds  the  company  if  otherwise  valid." 

Although  this  statute  contains  no  express 
provision  preventing  a  recovery  for  his  serv- 
ices by  one  who  acts  as  an  agent  of  an  insur- 
ance company  without  such  license,  and  does 
not  expressly  provide  that  contracts  for  such 
servi<es  shall  be  void,  it  prohibits  the  per- 
formance of  such  services,  without  the  license 
referred  to,  under  the  penalty  therein  provid- 
ed. In  Harding  v.  Hagar,  60  Me.  340,— a 
very  similar  case  in  principle,— this  court  said 
In  its  opinion:  "It  is  too  well  settled  to  re- 
quire the  citation  of  authorities  that  no  party 
can  recover  for  acts  or  services  done  In  direct 
contravention  of  an  express  statute,  or  for 
property  so  sold  and  delivered."  In  Randall 
V.  Tneil,  80  Me.  443,  30  Atl.  910,  38  L.  R.  A, 
143,  where  the  authorities  are  fully  collectedi 


the  principle  la  thus  stated:  "It  Is  the  gen- 
eral doctrine,  now  settled  by  the  great  weight 
of  legal  authority,  that  where  a  license  is  re- 
quired for  the  protection  of  the  public  and  to 
prevent  improper  persons  from  engaging  in  a 
particular  business,  and  the  license  is  not  for 
revenue  merely,  a  contract  made  by  an  unli- 
censed person  in  violation  of  the  act  is  void." 

In  accordance  with  these  authorities,  and 
many  others  that  might  be  referred  to.  It 
must  be  held  that  the  plaintiff  cannot  recover 
for  the  services  performed  by  him  In  direct 
contravention  of  the  statute.  The  purpose  of 
the  statute  Is  undoubtedly  for  the  protection 
of  the  public.  It  is  clearly  not  for  revenue. 
The  license  fee  required  was  only  the  sum  of 
two  dollars.  True,  the  statute  referred  to 
provides  that  a  policy  issued  In  such  a  case 
shall  not  thereby  be  void,  but  the  contract 
of  insurance  Is  not  the  one  under  consid- 
eration here. '  It  is  the  contract  between  the 
company  and  the  plaintiff  by  virtue  of  which 
the  latter  performs  services  in  obtaining  ap- 
plications for  insurance  which  the  statute 
prohibits  unless  the  person  performing  such 
service  has  a  license  therefor. 

The  evidence  as  to  when  these  applications 
for  insurance  were  solicited  and  obtained  by 
the  plaintiff  is  somewhat  indefinite,  but  some 
of  them  were  unquestionably  received  when 
the  plaintiff  had  no  license,  and  the  burden 
Is  upon  him  to  show  that  he  had  a  license 
when  the  services  were  performed.  Harding 
y.  Hagar,  supra. 

Exceptions  sustained. 


CLIFFORD  T.  STEWART  et  al. 

(Supreme  Judicial  Court  of  Maine.    Feb.  8^ 

1901.) 

WILL— CONSTRUCTION— DBBTS    OF    LBX2ATBBS 
—TRUSTS. 

1.  Thomas  J.  Stewart,  husband  of  the  testa- 
trix, and  their  three  sons,  C,  E^^and  R.,  consti- 
tuted, at  one  time,  the  firm  of  Thomas  J.  Stew- 
art &  Co.  After  the  death  of  the  father,  the 
three  sons  became  indebted  to  the  testatrix. 
The  firm  of  Thomas  J.  Stewart  &  Co.,  both  as 
originally  constituted  and  as  existing  after 
the  death  of  Thomas  J.  Stewart,  were  indebted 
to  others  besides  the  testatrix.  By  her  will  the 
testatrix  devised  the  residuum  of  her  estate  "to 
G.,  M.,  and  C,  wives  of  my  sons  C,  B.,  and  R., 
and  to  my  son  H.  D.  S.,  equally,  share  and 
dhare  aUke;  and  I  wish  that  the  hidebtedaesa 
of  Thomas  J.  Stewart  &  Co.  shall  be  deducted 
from  the  shares  and  property  so  given  and  de- 
vised to  said  wives  of  my  sous  0.,  E.,  and  R." 
Beld,  that  the  phrase,  "iodebtedness  of  Thom- 
as J.  Stewart  &  Co.,"  in  the  foregoing  clause, 
relates  only  to  the  indebtedness  of  that  firm  to 
the  testatrix,  and  not  the  indebtedness  of  that 
firm  to  others,  and  that  only  the  indebtedness 
of  the  firm  consisting  of  the  three  sons,  C.,  El., 
and  R.,  to  her,  is  to  be  deducted  from  the  lega- 
cies given  to  their  wives. 

2.  In  making  the  division,  this  indebtedness 
shonld  be  regarded  as  an  asset,  and,  if  it  is  not 
paid  before  division,  this  indebtedness  should  be 
added  to  the  remainder  of  the  residuum,  and  of 
the  whole  amount  thus  obtained  one-fourth  will 
Ko  to  Harry  D.  Stewart;  the  other  three- 
fourths  will  go  to  the  wives  of  the  other  throe 
sons,  one-fourth  to  each,  their  actual  proceeds. 
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of  course,  being  diminisbed  from  tbeir  math^ 
matical  shares  by  the  amount  of  their  btw> 
bands'  indebtedness  as  a  firm  to  the  estate. 

3.  The  following  bequest:  "I  give  to  my 
grandchildren  one  thousand  to  each  one,  and  t 
wish  and  direct  that  this  shall  be  devoted  and 
expended  for  their  education," — is  held  to  cre- 
ate a  trust,  and  the  duty  of  admiaisteriag  the 
trust  devolves  upon  the  administrator  with  the 
vill  annexed. 

4.  It  is  held  by  the  court  that  the  words  in 
item  4  of  the  will,  "I  wish  that  the  property, 
so  as  above  given  to  said  three  wives  of  my 
three  soas,  be  for  the  education  of  their  chil- 
dren and  die  support  of  their  families,  respec-- 
tiTely."  created  a  trust  upon  the  estate  be- 
queathed to  the  wives  to  the  estent  of  secur- 
inK  the  education  of  the  children  of  the  thre« 
aont,  thus  referred  to,  of  the  testatrix,  and  the 
•npport  of  their  families. 

5.  E>tch  wife  may  hold  her  share  In  trust-  sep- 
arately from  the  others. 

(Official.) 

Kei>ort  from  supreme  judicial  court,  Pen- 
obscot county. 

Bill  by  Milton  &.  Clifford  aKainst  Gertrude 
EL  Stewart  and  others,  to  construe  the  first 
and  fourth  clauses  of  the  will  of  Mary  M. 
Stewart,  deceased.  Case  r^wrted.  Decree 
rendered. 

Argued  before  WISWELL,  C.  J.,  and  EM- 
ERY, WHITEHOUSB,  SAVAGE,  FOGLBR, 
and  POWERS,  33. 

M.  S.  Clifford,  for  plaintiff,  a  H.  BarUett, 
for  defmdant  grandchildren.  F.  H.  Apple- 
tou  and  H.  R.  Chaplin,  for  defendant  Ger- 
trude H.  Stewart  and  others.  P.  H.  OiUin, 
for  defendant  Hany  D.  Stewart 

SAVAGE,  J.  Bill  in  equity  to  constrae  the 
will  of  Mary  M.  Stewart,  late  of  Bangor. 
Tbe  clauses  of  the  will  requiring  construc- 
tion are  these: 

"(1)  I  give  to  my  grandcblldren  one  thou- 
■and  ($1,000)  to  each  one,  and  I  wish  and  di- 
rect that  this  shall  be  devoted  and  expended 
for  their  education." 

"(4)  All  the  rest  and  remainder  of  my  es- 
tate of  every  kind,  real  and  personal,  I  give 
and  devise  to  said  Gertrude,  Martha,  and 
Cam,  wives  of  my  sons  Charles,  Edward,  and 
Rowland,  and  to  my  son  Harry  D.  Stewart, 
equally,  share  and  share  alike;  and  I  wish 
tbnt  tbe  indebtedness  of  Thos.  3.  Stewart  & 
Co.  shall  be  deducted  from  tbe  sbares  and 
property  so  given  and  devised  to  the  said 
wives  of  my  sons  Charles,  EJdward,  and  Row- 
land, and  that  the  property  so  as  above  giv- 
en to  said  three  wives  of  my  three  sons  be 
for  the  education  of  tbeir  children  and  the 
snp)K>rt  of  their  families,  respectively,  and  I 
enjoin  upon  them  so  to  use  and  expend  it." 

This  court  Is  called  upon  to  determine: 

(1)  Whether  a  trust  was  created  by  the 
tirst  Item  in  the  will,  and,  if  so,  upon  whom 
tbe  trust  devolves. 

(2)  Wbetber  In  the  fourth  Item  any  Indebt- 
edness of  Thomas  J.  Stewart  &  Oo.  Is  refer- 
red to  except  the  Indebtedness  of  that  firm 
to  the  testatrix,  and  whether  other  cred- 
itors of  that  firm  have  any  Interest  under 
this  Item. 


(?)  If  other  creditors  have  no  Interest, 
what  are  tbe  respective  sbares  tmder  item  4 
of  Gertrude  H.,  Martha  J.,  and  Cara  A. 
Stewart,  wives  of  three  of  the  sons  of  the 
testatrix,  and  tbe  share  of  Harry  D.  Stewart, 
the  other  son,  in  case  the  Indebtedness  of 
Thomas  J.  Stewart  &  Co.  to  tbe  testatrix  can 
be  collected,  and  also  In  case  It  cannot? 

(4)  Whether  a  trust  is  created  under  item 
4  for  the  education  of  the  children  and  the 
support  of  the  families  of  Gertrude  H.,  Mar- 
tha J.,  and  Cara  Stewart,  and,  if  so,  what 
Is  Its  nature,  duration,  and  how  shall  it  be 
properly  executed? 

It  appears  that  tbe  firm  of  Thomas  J. 
Stewart  &  Co.  was  formerly  composed  of 
Thomas  J.  Stewart,  the  husband  of  the  tes- 
tatrix, and  tlieir  three  sons,  Charles,  Ed- 
ward, and  Rowland,  and  that  after  the  death 
of  Thomas  J.  Stewart  tbe  three  sons  con- 
tinned  in  business  nnder  the  old  firm  name, 
and  were  at  tbe  date  of  the  will  Indebted  to 
the  testatrix  to  the  amount  of  about  $10,000. 
It  further  appears  that  the  firm  of  Thomas 
J.  Stewart  &  Co.,  Ijoth  as  originally  consti- 
tuted and  as  existing  since  the  death  of 
Thomas  J.  Stewart,  were  Indebted  in  tbe  ag- 
gregate to  more  than  the  total  assets  of  tbe 
testatrix  as  shown  by  tbe  Inventory  of  tbe 
estate,  and  this  was  in  addition  to  the  debt 
of  the  later  firm  to  tbe  testatrix.  These 
facts,  being  conditions  existing  when  the 
wUI  was  made,  may  properly  be  considered 
in  Interpreting  the  language  of  tbe  testatrix 
in  the  will,  which  might  otherwise  be  of 
doubtful  import. 

1.  We  first  consider  what  was  meant  by 
tbe  phrase,  "the  Indebtedness  of  Thomas  J. 
Stewart  &  Co.,"  found  In  Item  4.  Was  It  the 
intention  of  the  testatrix  to  require  that  all 
the  Indebtedness  of  either  or  both  firms  of 
Thomas  J.  Stewart  &  Co,  to  all  persons  what- 
soever be  deducted  from  the  legacies  to  the 
wives  of  three  of  the  four  sons,  or  did  she 
intend  the  Indebtedness  only  of  the  three 
sons  to  herself  to  be  so  deducted?  We  have 
no  doubt  it  was  the  latter.  The  Intention 
was  perhaps  ambiguously  expressed.  There 
may  have  been  a  clerical  oversight  In  draft- 
ing the  will.  The  insertion  of  the  words  "to 
me"  after  the  word  "Indebtedness,"  we  think 
would  have  clearly  expressed  her  Intention. 
She  had  four  sons.  Three  of  them  were  in- 
debted to  her,  and  were  largely  Indebted  to 
other  parties.  The  fourth  was  not.  No  rea- 
son Is  shown  why  she  wished  to  dlscriml- 
uate  In  favor  of  the  one  and  against  the  oth- 
er three,  and  the  wlU  strongly  shows  that 
she  did  not.  She  gave  one-fourth  to  the  son 
not  in  debt.  She  gave  three-fourths,  respec- 
tively, to  tbe  wives  of  the  sons  who  were 
in  debt  probably  to  save  the  legacies  from 
the  creditors  of  the  sons,  and  she  enjoined 
upon  the  wives  to  expend  the  property  for 
tbe  education  of  the  children  and  the  sup- 
port of  the  families  of  the  sons;  so  that 
in  effect  the  sons  would  receive  the  direct 
boiefit  of  it  But  she  directefj~an  'indebted- 
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uesa  of  ThoBuiB  J.  Stewart  &  Oo."  to  be  de- 
ducted from  the  legacies  to  tbe  eosa'  wlTes. 
If  tliat  meant  tbe  indebtedness  only  of  tbe 
eons,  their  husbands,  to  her,  the  eCCect  would 
be  that  that  indebtedness  would  be  regarded 
as  an  advancement  on  account  of  their 
shares,  to  be  deducted  in  the  final  dlstribu- 
tiun  to  their  wives.  And  in  this  way  the  en- 
tire residuum  would  be  divided  fairly  and 
evenly,  the  one  not  indebted  getting  one- 
fourth,  and  the  othw  sons  getting  substan- 
tially the  benefit  of  the  other  three-fourths, 
less  their  Indebtedness  to  the  testatrix.  On 
the  other  hand,  if  she  intended  the  entire  in- 
debtedness of  the  firms  of  Thomas  J.  Stew- 
art &  Co.  to  be  deducted,  it  would  follow 
that  the  son  not  indebted  would  get  his 
fourth  clear,  and  the  other  branches  of  the 
family  would  get  nothing.  The  legacies  to 
the  wives  of  the  sons  Indebted  would  be 
charged,  not  only  with  the  payment  of  their 
husbands'  debts  to  the  testatrix,  but  with 
the  payment  of  all  the  debts  of  the  firms  to 
all  persons,  to  an  amount  which  would  en- 
tirely wipe  out  their  shares  in  the  residuum. 
This  result  is  seemingly  so  unnatural  and 
Inequitable  that,  in  the  absence  of  control- 
ling language  in  the  will,  we  caaaot  believe 
It  was  intended  by  the  testatrix.  She  was 
under  no  obligation,  moral  or  legal,  to  see 
that  the  debts  of  Thomas  J.  Stewart  &  C!o. 
in  general  were  paid,  but  she  might  well 
wish  that  the  debts  of  the  three  indebted 
sons  should  be  deducted  from  the  legacies 
to  their  wives;  thereby  giving  to  the  other 
his  clear  fourth  in  all  her  residuary  estate^ 
Including  the  debt  due  from  the  other  sons. 

We  hold,  therefore,  that  only  the  indebted- 
ness to  the  testatrix  of  the  firm  of  Thomas 
J.  Stewart  Co.,  consisting  of  the  three  sons, 
Charles,  Edward,  and  Rowland,  is  to  be  de- 
ducted from  the  legacies  given  to  their  wives. 
And  in  malclng  the  division  this  Indebtedness 
should  be  regarded  as  an  asset,  and,  if  it  is 
not  paid  before  division,  this  indebtedness 
should  be  added  to  the  remainder  of  the  resid- 
uum, and  of  the  whole  amount  thus  obtained 
.one-fourth  will  go  to  Harry  D.  Stewart;  the 
other  three-fourths  wiU  go  to  the  wives  of  the 
other  three  sons,  one-fourth  to  each,— their 
actual  proceeds,  of  course,  being  diminished 
from  their  mathematical  shares  by  the 
amount  of  their  husbands'  Indebtedness,  as 
a  firm,  to  the  estate. 

2.  The  bequest  in  Item  1  of  |1,000  to  each 
of  the  grandchildren  of  the  testatrix,  must, 
we  thlnlc,  be  regarded  as  creating  a  trust. 
The  grandchildren  are  minors,  and  the  lega- 
cies are  expressly  devoted  to  their  education. 
The  language  used  expresses  much  more  than 
the  mere  wish  that  the  legacies  be  devoted 
to  that  purpos&  It  does  not  purport  to  be 
advisory.  It  contains  an  explicit  direction. 
I  "direct  that  this  shall  be  devoted  and  ex- 
pended for  their  education."  Nothing  mmre 
is  required  for  the  creation  of  a  trust.  And 
not  only  the  precise  language  used  supports 
this  construction,  but  the  tact  that  the  grand- 


children were  minors,  not  capable  in  law  of 
receiving  and  applying  the  funds  for  them- 
selves, further  tends  to  support  the  same  con- 
clusion. The  testatrix  must  have  contem- 
plated that  some  person  or  persons,  other 
than  the  grandchildren,  must  bold  the  fond 
and  cause  It  to  be  properly  expended.  All 
these  considerations  lead  us  to  hold  that 
these  funds  expressly  devoted  to  the  educa- 
tion of  the  grandchildren  are  trust  funds. 

Who  la  to  execute  the  trust?  The  will 
names  no  one.  The  general  rule  must  apply. 
Whenever  any  interest  in  the  nature  of  a 
trust,  or  any  person  Implying  a  trust,  is  cre- 
ated by  a  will,  and  there  is  uo  special  desig- 
nation of  the  executor  or  any  other  person 
as  trustee,  it  is  incumbent  upon  the  execu- 
tor as  such  to  administer  the  estate  accord- 
ing to  the  provisions  of  the  wilL  Nutter  v. 
Vlclcery,  64  Me.  490.  But  in  this  case  the 
executors  named  in  the  will  declined  to  ac- 
cept the  trust,  and  an  administrator  witli  the 
will  annexed  was  appointed.  We  think  the 
duty  of  administering  this  trust  now  devolves 
upon  the  administrator.  Such  an  administra- 
tor is  clothed  with  the  general  functions  of 
an  executor.  He  succeeds  to  bis  rigfata  and 
duties.  He  Is  to  administer  according  to  tibe 
will.  He  must  do  the  things  which  the  ex- 
ecutor as  such  would  have  been  required  to 
do.  And  we  have  no  doubt  that  he  suc- 
ceeds to  the  trust  that  would  have  devolved 
upon  the  executor  by  operation  of  law. 
Knight  V.  Loomis,  SO  Me.  201;  Saunderson  ▼. 
Steams,  6  Mass.  37;  Buttrlclc  v.  Kins,  7 
Mete.  20;  Blake  v.  Dexter,  12  Cush.  659;  Wber- 
ner,  Adm'n,  392;  Schouler,  Ex'rs,  i  122. 

8.  la  a  precatory  trust  created  in  Item  4  i^ 
the  will  by  the  words,  '^  wish  that  the  prop- 
erty so  as  above  given  to  said  three  wives 
of  my  three  SMis  be  for  the  education  of  their 
children  and  the  support  of  their  families, 
respectively,  and  I  enjoin  upon  them  so  to  use 
and  expend  it"?  It  Is  not  necessary  for  us 
to  consider  critically  the  doctrine  of  in^Ued 
or  precatory  trusts.  That  words  of  trust  and 
confidence,  expressions  of  recommendation 
and  desire,  as  well  as  words  of  direction  and 
command,  in  a  will,  have  many  times  been 
deemed  to  indicate  an  intention  on  the  part 
of  a  testator  to  doth  a  legacy  with  a  trust, 
requires  no  citation  of  authorities  to  show. 
It  Is  lilcewise  true  that  similar,  and  even  iden- 
tical, expressions  in  other  wills  have  been 
held  to  create  no  trust.  Words  seemingly 
Imperative  have  been  held  to  be  advisory 
merely,  and  words  of  advice  have  had  given 
to  them  the  force  of  Injunctions.  The  test 
is  one  of  Intention  in  the  testator,  and  this 
intention  Is  to  be  gathered  from  the  whole 
will,— the  context,  as  well  as  the  particular 
words  of  recommendation  and  confidence. 
And,  moreover,  the  will  is  to  be  eonstrued  in 
the  light  of  existing  conditions,  wbkii  are 
rarely  the  same  in  any  two  oases.  '  These 
considerations  will  explain  much  of  the  seem- 
ing diversity  of  o^nion  in  the  decislcms  of 
the  courts.    It  to  said  that  the  leaalBK  of  the 
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courts  Is  against  the  Implication  of  a  tnut 
from  -words  of  confidence,  that  the  current 
of  decisions  Is  now  changed,  and  that  many 
expressions  formerly  held  to  be  Indicative 
of  a  trust  wonld  not  now  be  so  held.  Pom. 
Eq.  Jar.  {  1015.  We  think  this  means  merely 
that  courts  now  place  less  reliance  than  form- 
erly upon  the  precise  words  used,  and  more 
niKni  the  meaning  of  the  will  or  the  particu- 
lar bequest,  taken  as  a  whole.  The  Intention 
of  the  testator  must  be  found  from  the  whole 
wm. 

So  It  Is  said  that  the  court  must  be  sntla- 
fled  front  the  words  themselves,  taken  In 
connection  with  all  the  other  terms  of  the 
disposition,  that  the  testator's  Intention  to 
create  an  express  trust  was  as  full,  complete, 
settled,  and  sure  as  though  he  had  given  the 
property  to  bold  upon  a  trust  declared  in 
express  terms  In  the  ordinary  manner.  Pom. 
Bq.  Jnr.  f  1016.  This  means,  as  we  nnder^ 
stand  It,  that  the  testator  must  have  intended 
to  create  an  actual  trust.  That  Intention 
must  be  found  by  the  court  as  a  fact.  It  Is 
not  to  t>e  guessed  at.  The  crucial  test,  after 
all.  Is  whether  the  testator  actually  Intended 
his  language  to  be  Imperative,  whether  he  In- 
tended to  govern  and  control  the  action  of  the 
legatee,  to  Impose  an  obligation  or  duty  upon 
him  in  the  use  of  the  property,  or  whether 
he  Intended  his  words  to  be  merely 'advisory, 
no  matter  how  urgently  expressed,  still  leav- 
ing It  to  the  discretion  of  the  legatee  whether 
that  advice  should  be  followed  or  not  War- 
ner v.  Bates,  98  Mass.  274;  Whipple  v.  Adams, 
1  Mete.  444;  Barrett  y.  Marsh,  126  Mass.  213; 
Van  Amee  v.  Jackson,  86  Vt  173;  Harper  v. 
Phelps,  21  Conn.  2S7;  Bobon  v.  Barrett's 
Ex'r,  79  Ky.  878;  Murphy  v.  Carlln,  118  Mo. 
112,  20  8.  W.  780;  Ctolton  v.  Colton,  127  TJ.  S. 
300,  8  Sup.  Ct.  1104,  32  L.  Ed.  138;  Knight  v. 
Boughton,  11  Clark  &  F.  613;  1  Perry,  Trusts, 
109;  2  Story,  Eq.  Jur.  I  1059;  1  Jann.  Wills, 
3S5. 

It  is  not  necessary  that  the  testator  should 
bare  bad  In  his  mind  the  Idea  of  a  tmst,  eo 
nomine.  It  Is  sufficient  If  he  Intended  that 
hU  wIU  should  follow  the  property  after  his 
death,  and  imperatively  control  or  limit  Its 
nee.  Technical  language  to  unnecessary. 
Colton  ▼.  Colton,  supra. 

Now,  let  us  apply' this  rule  to  the  case  at 
bar.  Deferring  to  what  we  have  already 
eald  in  the  former  part  of  this  opinion,  it 
appears  that  the  testatrix  left  four  sons, 
three  of  whom  were  deeply  Involved  flnan- 
dally.  To  the  other  son  she  gave  one-fourth 
of  the  residuum  absolutely,  but  the  other 
three-fourths  she  gives,  not  to  the  other  three 
sons,  but  to  their  wives.  If  the  language  so 
far  stood  alone,  there  Is  no  doubt  the  wives 
would  have  taken  an  absolute  estate.  But  it 
does  not  stand  alone.  Neither  does  the  lan- 
guage contain  any  expression  whlcb  neces- 
sarily affects  any  subsequent  provisions  re- 
lating to  the  estate.  See  Colton  v.  Colton, 
npn.  Thouj:h  she  gave  the  l^pudes  to  the 


wives  of  the  sons,  she  wished  the  sons  them- 
selves to  have  the  benefit,  in  part,  at  least, 
of  the  bequest  She  said:  "I  wish  •  *  * 
the  property  so  as  above  given  •  •  •  to 
be  for  the  education  of  their  children,"  the 
father's  duty,  "and  the  support  of  their  fami- 
lies," the  duty  of  the  husband  and  father; 
and  then,  as  If  the  expression  of  a  wish  were 
not  enough,  she  laid  an  Injunction  upon  the 
wives,  "and  I  enjoin  them  so  to  use  and  ex- 
pend It"  While  the  use  of  the  word  "en- 
join," especially  If  qualified  by  other  expres- 
sions in  a  will,  does  not  necessarily  mean 
that  a  tmst  is  thereby  created  (Lawrence  v. 
Gooke.  104  N.  Y.  632,  11  N.  E.  144),  yet  here, 
In  Just  the  manner  In  which  and  the  place 
where  It  Is  used,  "enjoin"  is  both  emphatic 
and  significant  It  is  a  mandatory  word,— in 
leffal  parlance,  always  (Boot.  Diet);  in  com- 
mon parlance,  usmlly  (Webst  Diet).  We 
cannot  resist  the  conclusion  that  the  testatrix 
intended  to  create  a  trust  upon  the  estate  be- 
queathed to  the  wives  to  the  extent  of  secur- 
ing the  education  of  her  sons'  children  and 
the  support  of  their  families,  whatever  might 
be  the  exigencies  of  life.  Blouln  v.  Fhaneuf, 
81  Me.  176>  10  AtL  640;  Chase  t.  Chase,  2 
Allen,  101;  Colton  v.  Colton,  snpra.  We  do 
not  think  It  was  Intended  that  the  wives 
should  be  at  liberty  to  withhold  the  applica- 
tion of  the  property  from  the  expressed  uses 
to  which  the  testatrix  said  she  wished  It  to 
be  applied.  The  bequest  then,  created  a  trust 
In  the  share  giTen  to  each  of  ttie  wives. 

Nor  do  we  think  that  the  trust  can  fall  by 
reason  of  any  Indeflniteness  in  the  beneficial 
objects.  Certainly  not  as  to  the  children,  for 
they  are  a  class  wJiose  membership  is  definite 
ftnd  known.  And  while  the  Individuals  who 
compose  a  family  may  vary  from  time  to 
time,  who  constitute  It  at  any  given  time  is 
not  uncertain  In  law.  Knight  v.  Knight  8 
Beav.  148;  Lambe  v.  Eames,  6  Ch.  App.  697; 
Wright  V.  Atkyna,  19  Ves.  Jr.  301;  Chase  t. 
Chase,  supra;  Pom.  Eq.  Jur.  |  10l4  note; 
Story,  Eq.  Jur.  {  1071. 

Further,  the  use  of  the  word  "respectively" 
Indicates  that  each  wife  may  hold  her  share 
of  the  estate  in  trust,  separately  from  the 
others. 

The  court  is  aSked  to  declare  how  the  trust 
shall  be  properly  executed,  and  what  persons 
have  any  interest  or  benefit  under  the  fonrth 
Item  of  the  Will,  and  the  extent  amount,  and 
nature  of  such  Interests. 

But  we  think  we  are  not  In  possession  of 
sufficient  information  conceraing  the  nature 
of  the  trust  property,  or  the  composition  of 
the  families  of  the  sons  of  the  testatrix,  to 
answer  further  than  we  have  already  done. 

Should  it  become  necessary,  the  trustees  can 
apply  to  the  court  for  specific  Instructions. 

Costs,  Including  reasonable  counsel  fees, 
may  be  allowed  to  all  parties  who  have  ap- 
peared, to  be  paid  by  the  administrator,  and 
charged  in  his  nccount  of  administration. 

Decree  accocdlngly. 
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HUSSKT  T.  BRYANT. 

(Snp(«ne  Judicial  Oourt  of  Maine.    Feb.  9. 

1901.) 

ELECTION  or  RBUEDISS— LATINO  OUT  TOWN 
WAT. 

1.  No  anitor  Is  allowed  to  invoke  the  aid  of 
the  conrts  upon  contradictory  principles  of 
redress,  upon  one  and  the  same  state  of  facta. 

2.  A  landowner  who  ha*  made  complaint  to 
the  snpreme  judicial  court,  as  provided  by  Rev. 
St.  c.  18,  (  1^  and  amendments,  wherein  she  al- 
le^d  that  a  town  way  had  been  laid  out  over 
her  land  and  accepted  by  the  inhabitants,  that 
she  was  damaged  thereby,  that  the  damages 
awarded  by  the  selectmen  were  inadequate, 
that  she  was  aggrieved  by  their  award,  and 
that  consequently  she  appealed  as  provided  by 
the  statute  above  referreid  to,  and  who  prose- 
cutes her  complaint  and  recovers  judgment  for 
damages,  and  collects  the  same,  cannot  after- 
wards maintain  an  action  of  trespass  quare 
clausum  upon  the  ground  that  her  land  had  'not 
been  taken  for  the  purposes  of  a  way,  because 
of  irregularities  in  tne  proceedings. 

3.  She  had  the  right,  assuming  that  the  pro- 
ceedings in  the  location  of  the  way  were  insuffi- 
cient, of  election.  She  could  waive  the  defects 
in  the  proceedings  and  obtain  just  compensa- 
tion for  her  land  that  had  been  condemned,  or 
she  might  take  advantage  of  the  irregularities 
in  the  proceedings,  regard  the  land  as  still  her 
property,  and  maintain  trespass  for  auy  injury 
to  her  possession  thereof.  She  cannot  do  both. 
In  this  case  she-has  elected  the  former  method. 

4.  It  Is  considered  by  the  court  that  the  evi- 
dence in  the  case  satisfactorily  shows  that  the 
proper  authorities  of  the  town  entered  upon 
the  land  taken  and  took  possession  thereof  for 
the  purposes  of  a  way  within  the  time  limited 
by  the  last  clause  of  Rev.  St  e.  18,  (  36.  This 
action  of  trespass  it  therefor*  not  maintainable. 

(Official.) 

Report  from  stipreine  Judicial  court, 
Franklin  county. 

Action  by  Sarah  A.  Hnsaey  against  Henry 
A.  Bryant  Case  reported.  Judgment  for  de- 
fendant 

Trespass  quare  clausum;  the  trespass  al- 
leged being  an  entry  on  the  plaintiff's  land, 
and  the  ooustructlon  of  a  culvert  thereon,  In 
August  1899.  The  defendant  justified  Ills 
acts  on  the  grounds  that  whatever  was  done 
was  done  by  bim  as  road  commissioner  for 
the  town  of  Jay,  In  the  building  of  a  road 
legally  located  and  established  over  the  lo- 
cus In  quo. 

Argued  before  WISWELL,  a  J.,  and  EM- 
ERY. WHITEHOUSBi  STRODT,  and  FOO- 
LER, JJ. 

F.  W.  Butler,  for  plaintiff.  J.  C.  Holman, 
for  defendant 

WISWELL,  C.  J.  Action  of  trespass  quare 
clausum,  in  which  the  defendant  justlfles  as 
the  road  commissioner  of  the  town,  and  says 
that  his  acts,  alleged  by  the  plaintiff  to  be 
trespasses,  were  authorized,  because  within 
the  limits  of  a  town  way  duly  located  by  the 
selectmen  and  accepted  by  the  Inhabitants  of 
the  town.  The  plaintiff  answers  that  the 
proceedings  of  the  selectmen  and  Inhabi- 
tants In  locating  and  accepting  the  town 
way  were  not  In  strict  compliance  with  the 
requirements  of  the  statute,  tbat  they  were 


therefore  InsufBclent  to  constitute  a  condem- 
nation of  the  land,  and  that  consequently 
the  Justification  falls. 

The  plaintiff  claims  (relying  upon  various 
decisions  of  this  court)  that  the  case  contains 
no  legal  evidence  that  the  selectmen  gavA 
"written  notice  of  their  Intentions,"  which 
the  statute  requires  "to  be  posted  for  sevoi 
days.  In  two  public  places  In  the  vicinity  of 
the  way,  describing  it  in  such  notice";  that 
the  return  of  the  selectmen  does  not  show 
a  strict  compliance  with  the  statute  as  to 
posting  the  required  written  notices;  and 
that  the  return  does  not  show  that  seven 
days  had  elapsed  after  the  posting  of  the 
notices  at  the  time  of  the  hearing  by  the 
selectmen. 

But  the  answer  to  these  objections  is  this: 
The  selectmen  assessed  the  damages  sus- 
tained by  Frank  Hussey,  the  husband  of  the 
plaintiff,  and  the  supposed  owner  of  a  po^ 
tlon  of  the  land  over  which  the  way  passed, 
at  $25.  After  tlie  way  was  accepted  by  the 
town  at  the  March  meeting,  1897,  the  war- 
rant for  which  contained  a  sufficient  article 
in  relation  thereto,  the  plaintiff,  who  was 
lit  fact  the  owner  of  the  land  supposed  to 
belong  to  her  husband,  made  written  com- 
plaint to  the  supreme  Judicial  court  at  the 
June  term,  1897,  In  that  county,  as  provided 
by  Rev. ,  St  c.  18,  (  18,  and  amendments, 
wherein  she  alleged  that  the  way  In  ques- 
tion had  been  laid  out  over  her  land  and  ac- 
cepted by  the  inhabitants,  that  she  was  dam- 
aged thereby,  that  the  damages  awarded  by 
the  selectmen  were  Inadequate,  that  she  was 
aggrieved  by  their  award,  and  that  conse- 
quently she  appealed  as  provided  by  the 
statute  above  referred  to.  Under  this  com- 
plaint damages  to  the  amount  of  (SO  were 
awarded  her.  Judgment  rendered  thereon, 
and  the  amount  of  tbe  Judgment  for  such 
damages  and  costs  paid  to  her  by  the  town. 

Having  petitioned  for  and  obtained  dam- 
ages because  her  land  had  been  taken  for 
the  purposes  of  a  way,  she  now  seeks  dam- 
ages in  trespass  because  her  land  had  not 
been  taken.  She  had  the  right,  assuming 
that  the  proceedings  in  the  location  of  the 
way  were  Insufficient  of  election.  She  could 
waive  the  alleged  defects  In  the  proceedings 
and  obtain  Just  compensation  for  her  land 
that  bad  been  condemned,  or  she  might  take 
advantage  of  the  Irregularities  in  tbe  pro- 
ceedings, regard  the  land  as  still  her  prop- 
erty, and  maintain  trespass  for  any  Injury 
to  her  possession  thereof.  But  she  cannot 
do  both.  She  has  elected  the  former  method. 
To  allow  her  to  adopt  first  one  remedy  and 
then  the  other  would  be  so  grossly  Inequi- 
table as  to  be  repugnant  to  all  sense  of  Jus- 
tice. 

The  principle  Is  thus  concisely  and  well 
stated  In  7  Euc.  PI.  &  Prac.  363:  "No  suitor 
is  allowed  to  Invoke  the  aid  of  the  courts  up- 
on contradictory  principles  of  redress  upon 
one  and  tlie  same  line  of  facts."  It  Is  also 
therein  said:    "It  la  certainly  tbe  established 
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law  in  every  state  tbat  bas  Bpokoi  on  tbe 
subject  that  the  definite  adoption  of  one  of 
two  or  more  InconeiBtent  remedies  by  a  par- 
ty cognizant  of  tbe  material  facts  ia  a  con- 
clusive and  irrevocable  bar  to  his  resort  to 
the  aitemative  remedy."  See  tbe  nnmerons 
cases  therein  cited  in  sopport  of  this  propo- 
sition. 

Tbe  plaintiff  further  relies  upon  tbe  last 
danse  of  Rev.  St.  c.  18,  S  36,  as  follows: 
"When  town  or  private  ways  are  finally  lo- 
cated by  municipal  officers,  unless  the  land 
is  entered  upon  and  possession  taken  for 
said  purpose  within  two  years  after  tbe  lay- 
ing out  or  alteration,  the  proceedings  are 
void."  It  is  claimed  tbat  In  this  case  there 
bad  been  no  such  entry  upon  or  possession 
taken  of  the  land  within  tbe  time  mentioned 
in  tbe  statute. 

It  is  true  that  no  considerable  amount  of 
work  had  been  done  in  building  a  road  over 
tbe  way  as  located,  but  this  Is  not  essentlaL 

What  tlie  statute  requires  is  that  the  way 
should  be  taken  irassession  of  by  tbe  proper 
aathorltles  within  tbe  time  mentioned,  "for 
said  purpose";  tbat  is,  for  the  purpose  of  a 
way.  Here  the  uncontradicted  testimony, 
Rome  of  which  comes  from  tbe  plaintUTs 
witness,  is  tbat  tbe  next  fall  after  the  ac- 
ceptance of  the  way  in  March,  1887,— that 
is,  in  the  fall  of  1887,— the  highway  commis- 
sioner built  a  temporary  bridge  in  tbe  way 
over  a  small  stream;  that  be  about  the  same 
tline  removed  the  few  remaining  stones  of 
sn  old  wall  tliat  extended  across  the  way; 
tbat  during  the  following  winter  tbe  road 
was  broken  out  after  snow  storms,  and  was 
kept  open  in  the  same  manner  tbat  other 
roads  in  tbe  town  were,  and  this  was  done 
by  tbe  municipal  authorities.  During  tbat 
winter  the  way  was  used  as  a  road  through- 
out tbe  winter  by  those  having  occasion  to 
use  it  In  tbe  next  fall,  still  within  two 
years,  the  commissioner  caused  two  apple 
trees  which  slightly  interfered  with  travel 
to  be  cut  down  and  removed,  and  that  win- 
ter tbe  commissioner  made  arrangements  to 
hnve  tbe  road  broken  out;  but  It  was  not 
Icept  open  during  tbat  winter,  because  the 
snow  came  so  early,  before  tbe  frost,  that 
It  was  unsuitable  for  use. 

We  are  satisfied  that  tbe  town  did  enter 
upon  and  take  possession  of  this  laud  with- 
in tbe  limits  of  the  location  for  the  purposes 
of  a  way  within  the  time  limited  by  tbe  stat- 
ute above  referred  to.  This  action  is  there- 
fore not  maintainable,  and  the  defendant  Is 
entitled  to  a  judgment. 

Judgment  for  defendant. 


SHACKFORD  v.  COPPIN. 
(Supreme  Judicial  Court  of  Maine.    Feb.  21, 

1901.) 
MCOUOBNC»-t<ANDLORD  AND  TDNANT- 

RBFAIR8. 
1. 11>e  plaintiff  was  injured  by  a  defective 
stairway  to  a  tenement  leased  by  defendant  to 


him.    There  was  no  evidence  that  the  deC 
ant  knew  of  the  existence  of  the  defect.    AB 
tliat  was  visible  or  known  to  the  defendant  warn- 
visible  to  the  plaintiff. 

Held,  that  if  the  landlord  had  knowa  mt  m- 
secret  defect,  not  discoverable  by  the  tenaot,  1» 
was  bound  to  disclose  it.  His  duty  extendsA 
no  further.    The  rule  caveat  emptor  applies,. 

2.  An  agreement  by  the  landlord  to  make  w^ 
pairs,  if  nothing  is  done  towards  it,  does  aat 
change  the  rule. 

(Official.) 


On  motion  from  supreme  Judicial 
York  county. 

Action  by  Stephen  Sbackford  against  Jbbmb 
B.  Coffin.  Verdict  for  plalnUff.  DefeiMtn* 
moved  for  a  new  trial.    Motion  sustained. 

This  was  an  action  by  a  tenant  againat  •• 
landlord  for  an  alleged  defective  platform  ak ; 
tbe  head  of  a  set  of  stairs  leading  from  th» 
street  to  the  building.  Tbe  Jury  gave  a  tmr- 
dict  for  the  plaintiff.  The  substantial  Acta- 
appearing  in  evidence  are  as  follows: 

The  tenement  in  question  is  located  •■ 
Springvale  village,  in  the  town  of  SanfetC 
and  was  owned  by  the  defendant,  who  llTcd 
in  Shaplelgli,  about  12  miles  distant, 
building  was  two  story,  with  a  meat  shop  ( 
the  first  fioor  and  a  tenement  overhead. 
James   H.   Makln,   of   Springvale,   acted  ■>- 
agent  for  tbe  defendant 

The  plaintiff  hired  the  tenement  thnmitfc 
Makln,  March  18,  1899,  and  before  hirins  Ik 
be  took  tbe  key  and  examined  the  bulldlni^ 

Tbe  plaintiff  says  that  Makin  agreed  t»  >»- 
pair  tbe  stairs  and  "make  them  safe."  TMs 
Makln  denied,  and  says  that  tbe  repairing  «C 
the  stairs  "was  never  mentioned";  "He  dU  - 
not  ask  repairs  of  any  kind,"— and  testUled 
ttiat  it  was  understood  between  them  that, 
"it  there  was  any  repairs  to  be  made^  tm 
[tenant]  was  to  make  them,"  and  tbat  "he 
[Makln]  did  not  know  tbat  the  stairs  was* 
unsafe." 

Makln  exchanged  stoves  with  ShackfosC 
and  his  two  men,  weighing  176  pounds  aad- 
140  pounds,  respectively,  moved  the  stara^ 
which  weighed  more  than  200  pounds,  lal»' 
the  tenement 

Tbe  plabitlff  received  his  alleged  InJnilaB 
on  the  8th  day  of  July,  1809,  while 
out  of  tbe  building,  and  his  was  tlie 
weight  on  the  platform  at  the  tltne. 

Tbe  plaintiff  moved  Into  the 
March  18,  1880.  He  said  that  when  be  Baav- 
ed  in  be  had  seen  tbe  stairs,  and  "thoacU 
they  were  not  safe,"  and  "knew  aU  the 
that  they  were  not  safe";  "They  didn't  i 
very  firm." 

And,  as  a  result  of  his  knowledge  of 
unsafe  condition,  before  moving  out  lie 
props  under  tbe  stairs.    He  bad  to  go 
the  stairs  to  put  up  the  props,  and,  w> 
asked  if  there  was  anything  to  prevent 
from  seeing  up  under  tbe  platform,  ans 
by  saying:    "There  was  nothing;  no,  sir." 

Tbe  defect  claimed  by  plaintiff  was 
the  brace  in  the  stairway  or  planking,  i 
which  tbe  planking  rested,  where  it  was  i 
tised  in,  bad  rotted  off,  and  could  not 
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teen  fleoi  from  the  outside  wltbout  taking  up 
.the  planking  and  making  an  examination. 
The  top  Btalr  covered  It 

The  defendant  did  not  rlslt  the  place  fre- 
:quently,  and  It  did  not  appear  that  he  had 
opportunity  for  knowing  such  defect  as  the 
plaintiff  alleged.  The  buildings  were  old, 
and  their  condition  was  within  the  plaintiff's 
knowledge. 

Argued  before  WISWBLL,  C.  J.,  and  EM- 
BRY,  WHITKHOUSB,  STBOUT,  and  FOO- 
LER, JJ. 

J.  8.  Derby,  tor  plaintiff.  F.  J.  Allen,  tor 
'defendant 

STROUT,  J.  Plaintiff  was  Injured  by  a  de- 
fectlTe  stairway  to  a  tenement  leased  by  de- 
fendant to  plaintiff.  Whatever  the  defect 
was,— whether  from  rotting  of  the  timber  or 
planking  or  otherwise,— there  Is  no  evidence 
that  defendant  knew  of  its  existence.  In 
such  case  the  rule  caveat  emptor  applies. 
The  plaintiff  had  as  much  knowledge  in  re- 
gard to  it  as  the  defendant  All  that  was 
visible  or  known  to  the  defendant  or  his 
agent  was  visible  to  the  plaintiff. 

If  the  landlord  had  known  of  a  secret  de- 
tect not  discoverable  by  the  tenant  he  was 
Iwund  to  disclose  it. 

Notwithstanding  plaintiff's  agent  agreed  to 
r^air  the  stairs,  nothing  was  done  towards 
It  Plaintiff  knew  this.  Tet  he  moved  in 
and  accepted  the  premises.  He  placed  props 
nnder  the  stairs  because  of  that  knowledge. 

In  this  state  of  facts  as  disclosed  by  the 
evidence,  defendant  is  not  liable  to  plaintiff. 
Whltmore  v.  Paper  C!o.,  91  Me.  287,  89  Atl. 
.1032,  40  L.  B.  A.  377. 
.Motion  auBtalned. 


HENBT  T.  DBNM& 

HENBY  et  aL  v.  aA.MB. 

'ISnpreme  Judicial  Court  of  Main*.    Jan.  81. 
1801.) 

DSCBIT-^TAUn  KSPRBSENTATIONS-INTENT- 
DAMAOES. 

1.  One  who  makes  a  misrepresentation,  to 
render  hlmseff  liable  therefor  must  have  made 
Jt  iwith  the  intentioa  that  it  should  be  acted 
upon  by  the  person  to  whom  It  is  made  or  by 
-one  to  whom  he  intended  it  should  be  com- 
'mnnlcated. 

'2.  A -representation  made  to  one  iterson,  with 
•the  intention  that  it  shall  reaeh  the  ears  of  an- 
other, and  be  acted  upon  by  him,  and  which 
does  reach  him,  and  is  acted  upon  by  him 
<i40'hi8  injury,  gives  the  person  so  acting  upon  it 
.the  same  right  to  redress  as  if  it  had  been  made 
io  him  directly. 

3.  Henry,  the  plaintiff  in  one  of  Otese  suits, 
and  one  of  the  two  plaintiffs  in  the  other  suit 
prior  to  the  formation  of  the  co-partnership 
with  the  other  plaintiff  in  the  second  suit,  had 
been  iDdiridually  engazed  in  the  wool  business 
nnder  the  name  of  W.  8.  Henry,  Jr.,  &  Co. 
■After  the  formation  of  the  co-partneruiip,  un- 
4er  the  name  of  Henry  &  Parsons,  to  carry 
«n  the  same  business,  be  continued  liis  individ- 
nal  bnainesa  to  the  extent  of  .sellinK  from  time 
'to  time  wool  which  he  had  on  hand  at  the  time 


«f  the  formation  'of  the  'ce^paFtnershli^   and 
which  was  not  turned  over  to  the  latter. 

After  the  formation  of  the  co-partnersliip 
between  the  plaintiffs  in  the  second  suit,  and 
while  the  plaintiff  Henry  was  still  selling  on  liis 
own  account  this  wool,  he  wrote  in  the  name 
of  W.  H.  Henry,  Jr.,  &  Co.  to  the  Gardiner 
Woolen  Company,  making  inquiries  as  to  the 
financial  conaition  of  that  company.  The  de- 
fendant, to  whom  this  letter  was  turned  over 
for  thejiarpose,  made  reply  by  letter  directed 
to  W.  a.  Henry  &  Co.,  and  ther^  made,  as 
was  found  by  the  Jury,  certain  false  representa- 
tions as  to  the  financial  condition  of  the  wooIvb 
company,  which  misrepresentations  were  acted 
upon  by  Henry,  both  individually  'Snd  as  a 
meml>er  of  the  firm  of  Hennr  &  Parsons,  by 
selling  and  shipping  wool  to  the  company  upon 
credit,  both  upon  his  own  account  and  upon 
that  of  the  Arm  of  Henry  4b  Parsons.  The  de- 
fendant did  not  know  of  the  existence  of  the 
firm  of  Henry  &  Parsons,  nor  did  he  know  that 
Henry  wag  doing  business  alone  under  the  firm 
name  of  W.  S.  Henry,  Jr.,  &  Co. 

ff«Id,  that  the  defendant  must  have  con- 
templated that  the  contents  of  his  letter  would 
either  be  communicated  to  other  members  of 
any  firm  of  which  Henry  was  a  partner,  in  that 
business,  and  be  acted  upon  by  tne  firm,  or  that 
Henry,  acting  for  a  firm,  wonid  be  indnced  bj 
his  letter  to  give  credit  to  the  woolen  company: 
and  that  the  defendant  is  liable  to  the  firm,  the 
members  of  which  are  the  plaintiff^  in  one  snit, 
for  snch  injury  as  it  snffered  in  consequence  of 
the  misrepresentations  contained  in  his  letter, 
whereby  the  firm  was  induced  to  make  sales  of 
its  goods  to  the  woolen  company  upon  credit 

See  44  Ati.  309,  83  Me  lOS. 

(Official.) 

Exceptions  from  supreme  Judicial  conrt 
Kennebec  county. 

Actions  by  William  B.  Henry.  Jr„  and  by 
William  S.  Henry,  Jr.,  and  another,  against 
David  Dennis.  Verdict  for  phUDtiffa,  and 
defendant  excepts.    Exceptions  ovecmled. 

Two  actions  on  the  case  to  recover  dam- 
ages for  false  and  fraudulent  representations 
of  the  defendant  in  relation  to  the  Gardiner 
Woolen  Company,  as  set  forth  In  two  writs 
and  two  declarations  claiming  upon  two  dis- 
tinct and  separate  accounts.  The  cases  were 
tried  together  by  direction  of  the  court 

One  writ  was  in  favor  of  W.  S.  Henry,  Jr, 
doing  business  as  W.  8.  Henry,  Jr.,  &  Co, 
against  David  Dennis,  on  an  account  for 
|618;25,  Including  Interest;  the  other  was  In 
favor  of  W.  S.  Henry,  Jr.,  and  Charles  a 
Parsons,  co-partners  in  business  under  the 
firm  name  of  Henry  &  Parsons,  against  Da- 
vid Dennis,  for  $1,20&18,  including  interest 

The  letter  of  inquiry  In  regard  to  the 
standing  of  the  Gardiner  Woolen  Company, 
the  reply  to  which  by  Dennis  is  the  basis  of 
the  charge  of  misrepresentation  and  of  the 
verdict  in  both  these  cases,  was  written  by 
W.  8.  Henry,  Jr.,  and  signed  by  W.  8.  Henry 
&  Co.,  the  name  nnder  which  he  was  then 
doing  business.  The  reply  of  David  Dennis 
as  to  the  standing  of  the  Gardiner  Woolen 
Company,  the  basis  of  alleged  misrepresenta- 
tion, was  directed  to  W.  8.  Henry  &  Co. 
The  firm  of  Henry  A  Parsons  was  not  men- 
tioned by  W.  8.  Henry  In  his  letter  of  In- 
gairy,  nor  in  any  way  known  to  Dayld  Den- 
nls  at  the  time  x>f  M.;r^^^^^Henr,. 
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Jr«  waa  at  the  tfme  the  above  corre«poad- 
«nce  pMSBed  a  member  of  tbe  said  firm  ot 
Henrj-  &  ParaonB. 

The  claim  of  W.  S.  Heoiy,  Jr.,  &  Co.,  1618.- 
25,  waa  admitted  without  objection,  but  tbe 
claim  of  Henry  &  Paraons,  amounting  to 
$1,208JL8,  aa  set  forth  in  the  second  writ, 
was  objected  to  and  admitted,  aa  appears 
from  the  following  tranacrlpt  of  the  testi- 
mony in  the  case: 

"Extract  from  Evidence  of  William  S.  Hen- 
ry, Jr. 

"(1)  la  exhibit  marked  'Flff.  40  Q-lff  the 
mipaid  account  of  Henry  &  Parsons? 

"(Objected  to  by  Mr.  Spear,  for  defendants, 
on  the  ground  that  the  alleged  representar 
tlons  made  by  Dennis  were  made  directly  to 
W.  S.  Henry  &  Co.,  Henry  being  the  'Co.,' 
and  not  to  Henry  &  Parsons;  that  there  waa 
no  privity  of  contract  whatever  between 
Heniy  A  ParaoBs;  and  that  Dennia,  even  If 
the  allegatlona  were  true,  could  not  be  held 
to  any  party  except  tbe  one  to  whom  he  di- 
rectly sent  bla  letter  or  made  tbe  tepreaenta- 
tlons.) 

"St.  Cornish,  for  Plaintiff:  These  repre- 
sentations were  made,  as  the  evidence  shows, 
to  Henry.  Now,  I  claim  that  anything  Hen- 
ry did  in  conaeqnence  of  these  repreaenta- 
tlons,— any  gooda  which  be  shlpi>ed,  either 
from  hla  old  stock,  that  of  W.  S.  Henry,  Jr., 
or  from  Henry  ft  Parsons,— In  either  event, 
was  in  consequence  of  this  letter,  and  the 
results  follow  naturally  in  one  case  aa  in  the 
other. 

"Tbe  Court:  Your  objection,  Mr.  Spear, 
would  go  completely  to  one  of  these  suits. 
If  that  be  sustained,  one  suit  will  go  out 
(Admitted,  subject  to  objection.) 

"Ana.  'it  Is. 

"Exhibit  'Plff.  40  9-10^  offered  and  read. 

"Exhibit  '40  9-10'  waa  the  account  of  Hen- 
ry ft  Paraons  for  «l,ao&l&" 

AH  the  testimony  In  the  caae  touching  the 
connection  between  W.  S.  Henry,  Jr.,  ft  Co. 
and  Heniy  &  Parsons  forms  a  part  of  the  ex- 
«eptlon8. 

Argued  beftoi*  WISWELIj.  a  J^  and 
WHTTEHOUSB,  STROUT,  SAVAGE,  and 
POWEHS,  JJ. 

L.  C.  Cornish,  for  plaintiffs.  A.  M.  Spear, 
(or  defendant 

WISWEUa  01  3.  For  some  time  prior  to 
May  1,  1886,  Henry,  the  plaintifl  in  one  of 
these  suits,  had  been  engaged  in  the  wool 
business  alone,  under  the  name  of  W.  S. 
Henry,  Jr.,  ft  Co.  On  that  day  he  formed  a 
co-partnership  in  the  same  business  with  one 
Charles  C.  Parsons,  and  the  business  was 
•ubseqnently  carried  on  in  the  firm  name  of 
Henry  ft  Parsons.  But  after  the  formation 
of  the  firm,  Mr.  Henry  continued  his  individ- 
ual business.  In  the  name  of  W.  S.  Henry, 
Jr.,  &  Co.,  to  the  extent  of  selling  from  time 
to  time  a  quantity  of  wool  which  ^e  had  -vu 


hand  at  the  time  of  the  formation  of  the  co- 
partnership. 

On  August  16,  1886,  after  the  formation 
of  the  firm  of  Henry  ft  Parsons,  but  while 
Mr.  Henry  waa  still  selling  on  his  own  ac- 
count the  wool  which  he  previously  had  on 
hand  and  which  had  not  t>een  turned  over 
to  the  firm,  Henry  wrote  a  letter  to  the 
Gardiner  Woolen  Company,  In  which  be  re- 
ferred to  an  order  for  wool  Just  received, 
and  in  which  he  saya:  "At  Mr.  W.  D.  Eaton's 
request  we  sent  you  the  little  lot  without 
any  knowledge  of  your  financial  standing; 
but  if  we  are  to  continue  to  ship  you  wool  on 
60  daya'  time,  we  feel  Justified  in  informing 
ourselves  in  that  respect,  and  we  presume 
tlmt  you  would  prefer  to  have  ua  inquire  di- 
rectly of  you  than  of  outside  parties.  •  •  • 
WUl  you  kindly  favor  ua  with  full  particu- 
lars, which  we  trust  will  warrant  a  continu- 
ation of  our  bushiess  relations,  to  our  mutual 
beueOta."  This  letter  was  dictated  by  Mr. 
Henry,  as  shown  by  the  letter,  but  was  sign- 
ed in  the  name  of  W.  S.  Henry,  Jr.,  ft  Co. 

In  reply  to  thla  letter  of  inquiry,  the  de- 
fendant to  whom  the  letter  was  turned  over 
for  reply,  under  date  of  August  24,  1896, 
wrote  a  letter  directed  to  W.  8.  Henry  & 
Co.,  which.  It  Is  claimed,  contained  false  and 
material  representations  aa  to  the  financial 
standing  and  condition  of  the  Gardiner  Wool- 
en Company,  which  were  subsequently  acted 
upon  by  Mr.  Henry,  both  Individually  and  as 
a  member  of  the  firm  of  Henry  ft  Parsons, 
by  making  sales  to  the  woolen  company  on 
credit  upon  his  own  accoimt  and  upon  that 
of  the  firm.  The  plaintiffs,  Henry  in  one 
case  and  Henry  &  Parsons  in  the  other,  being 
unable  to  collect  of  the  woolen  company  the 
amounts  due  them,  because  of  its  Inaolvenoy, 
brought  these  two  actions  to  recover  for  the 
Indies  sustained  by  them  by  reason  of  tbe 
alleged  misrepresentations  of  the  defendant 

The  two  casea  were  tried  .together,  and  the 
jury  found  against  the  d^endant  in  both 
casea.  The  only  question  now  presented  by 
the  aceptions  is  whether  or  not  tbe  repre- 
sentations contained  in  the  defendant's  letter 
directed  to  W.  S.  Henry  ft  Co.  could  have 
been  so  acted  upon  and  relied  upon  by  Mr. 
Henry,  as  a  member  of  the  firm  of  Henry 
ft  Parsons,  that  the  defendant  would  be  liable 
to  that  firm  for  any  injury  sustained  by  it 
on  account  thereof,  as  well  as  to  Henry  indi- 
vidually for  any  injury  sustained  by  him  for 
the  same  reason. 

It  is  urged  in  behalf  of  the  defendant  that 
he  should  not  be  and  is  not  liable  to  the 
firm  of  Henry  ft  Parsons  for  any  misrepre- 
sentations contained  in  that  letter,  because 
the  letter  was  not  directed  to  the  firm,  and 
because  there  was  no  privity  between  it  and 
the  defendant  The  case  shows  that  the  de- 
fendant did  not  know  of  the  existence  of  Mr. 
Parsons  or  of  tlie  firm  of  Henry  ft  Parsons. 
But  Henry  was  the  active  member  of  the 
firm,  and  the  one  who  made  these  sales  upon 
Aredit  to  the  woolen  company,  utd  the  Jury 
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most  hare  fonnd  that  Henry  was  Induced  to 
make  these  sales  upon  credit,  both  for  him- 
self and  for  the  flrm,  by  the  representations 
contained  In  the  defendant's  letter,  aud  that 
In  making  the  sales,  and  in  extending  credit 
to  the  company,  both  individually  and  as  a 
member  of  the  firm,  be  relied  upon  these  rep- 
resentations. 

No  authority  exactly  in  point  has  been 
called  to  our  attention,  but  the  general  prin- 
ciples relative  to  the  liability  of  a  person  for 
Injuries  caused  by  such  misrepresentations 
are  weU  settled.  One  who  makes  a  misrepre- 
sentation must,  to  render  himself  liable,  have 
made  it  with  the  intention  that  It  should  be 
acted  upon  by  the  person  to  whom  It  Is  made, 
or  by  one  to  whom  he  intended  It  should  be 
communicated,  and  he  Is  therefore  responsi- 
ble to  such  persons  only  as  It  was  Intended 
for. 

It  is  a  general  rule  that  a  person  cannot 
complain  of  false  representations,  for  the 
purpose  of  maintaining  an  action  of  deceit, 
unless  the  representations  were  either  made 
directly  to  him,  with  the  Intention  that  they 
should  be  acted  upon  by  him,  or  made  to  an- 
other person  with  the  Intention  that  they 
should  be  communicated  to  him  and  acted  up- 
on by  him.  A  representation  made  to  one 
person  with  the  Intention  that  it  shall  reach 
the  ears  of  another,  aud  be  acted  upon  by 
bim,  and  which  does  reach  him,  and  is  acted 
upon  by  him  to  bis  Injury,  gives  the  person 
80  acting  upon  It  the  same  right  to  relief  or 
redress  as  if  it  had  been  made  to  him  direct- 
ly. 14  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  pp. 
148,  149,  and  cases  there  cited.  See,  also, 
Honnewell  t.  Duzbury,  154  Mass.  286,  28  N. 
B.  267,  13  L.  R.  A.  733;  Nash  T.  OYnst  Co., 
1S9  Mass.  437,  34  N.  E.  625. 

Applying  these  general  principles  to  the 
particular  question  here  Involved,  we  think 
that  the  defendant  is  liable  to  the  flrm  for 
such  injury  as  it  sufTered  In  consequence  of 
the  misrepresentations  contained  in  his  letter, 
whereby  the  flrm  was  Induced  to  make  sales 
of  its  goods  to  the  woolen  company  upon 
credit  The  answer  of  the  defendant  to  the 
letter  of  Inquiry  was  directed  to  a  flrm.  Its 
object  was  to  obtain  credit  for  the  woolen 
company  from  a  firm  of  which  Henry  was  a 
member.  True,  the  defendant  did  not  know 
that  Parsons  was  associated  in  business  with 
Henry,  nor  did  be  know,  so  far  as  the  case 
shows,  that  Henry  was  also  doing  business 
alone  under  a  flrm  name.  But  he  must  have 
coDtemplated  that  the  contents  of  this  letter 
would  either  be  communicated  to  other  mem- 
bers of  any  firm  of  which  Henry  was  a  part- 
ner, In  that  business,  and  be  acted  upon  by 
the  Hrm.  or  that  Henry,  acting  for  a  firm, 
would  be  induced  by  his  letter  to  give  credit 
to  the  woolen  company.  The  letter  was  not 
only  Intended  for  Henry,  but  as  well  tor  those 
associated  with  him  in  that  business. 

It  is  of  no  consequence  that  the  letter  was 
directed  to  W.  S.  Henry  &  Co.,  when  it  was 
in  fact  relied  upon  by  Henry  as  a  member 


of  the  flrm  of  Henry  ft  Parsona.  It  is  not 
necessary,  in  order  for  a  defendant  to  be  lia- 
ble for  the  consequences  of  his  misrepre- 
sentations, that  he  should  know  the  nanaes  of 
the  persons  to  whom  the  misrepresentations 
may  be  communicated,  provided  he  contem- 
plated that  they  should  be  commimicated  to 
others  and  be  acted  ux>on  by  them.  • 

Here,  as  the  case  shows,  Henry,  to  whom 
the  misrepresentation  was  directly  made,  was 
induced  thereby,  as  a  member  of  the  flrm  of 
Henry  &  Parsons,  to  sell  the  flrm's  goods  on 
credit,  and  thereby  the  flrm  suffered.  This 
Is  precisely  what  was  within  the  Intention  of 
the  defendant;  be  Is  consequently  liable 
therefor.  This  result  is  in  accordance  with 
the  ruling  of  the  court  at  the  trIaL 

Exceptions  overruled. 


C0MM0NWB3ALTH  ▼.  BARNEB. 

(Supreme  Court  of  Pennsylvania.    May   13, 

1901.) 

HOHICIDB  —  INSANITY  AS  A  DBFENSB  —  EVI- 
DENCB— INSTRUCTIONS— DUB  PROCESS  OF 

LAW— EXAMINATION  OF  JUROR. 
1.  Insaaity,  to  be  a  defense  to  a  homicide, 

must  be  bo  great  as  entirely  to  destroy  accused's 

Serception  of  right  and  wrong,  and  amonnt  to 
eloHion  controlling  his  will,  and  make  the  rom- 
miasion  of  the  act  a  dnty  of  overwhelming  neces- 
sity. 

'2.  It  is  not  error  for  the  coart  to  call  tlie 
attention  of  the  jury  to  the  testimony  of  ex- 
perts on  each  aide,  and  direct  them  to  con- 
sider It  and  the  reasons  on  which  the  experts 
based  their  opinions;  he  distinctly  disclaiming 
any  intention  of  expressing  on  opinion  on  the 
testimony. 

8.  There  is  no  error  in  refobing  to  allow  a 
jnror  on  his  voir  dire  to  be  asked  if  he  has 
any  opinion  or  prejudice  against  the  prisoner's 
plea  of  insanity,  where  the  insanity  is  due  to 
an  alleged  injury  to  his  head.  * 

4.  It  is  proper  to  charge  that,  before  the 
jury  can  acquit  on  the  ground  of  insanity,  they 
mnst  be  "satisfied  by  a  preponderance  of  the 
evidence''  that  defendant  was  not  responsible. 

6.  Though  the  United  States  supreme  court 
hold  that  if,  from  ail  the  evidence,  the  jury 
have  a  reasonable  doubt  of  the  prisoner's  san- 
ity, they  must  acquit,  one  will  not  be  deprived 
of  his  life  without  due  process  of  law,  in  viola- 
tina  of  Const.  U.  S.  Amend.  14,  if  he  is  execut- 
ed under  a  conviction  hod  at  a  trial  In  a  state 
court,  where,  in  accordance  wltii  the  decision 
of  the  state  supreme  court,  he  is  required  to 
establish  his  Insanity  by  a  preponderance  of 
the  evidence. 

Appeal  from  court  of  oyer  and  terminer, 
Dauphin   county. 

Elmer  E.  Barner  was  convicted  of  murder, 
and  appeals.    Affirmed. 

The  Utb,  14th,  15th,  ICtb,  and  17th  assign- 
ments of  error  are  as  follows: 

"(11)  The  learned  trial  judge  erred  In  char- 
ging the  Jury  as  follows:  'Now,  gentlemen, 
you  will  consider  all  the  testimony  very  care- 
fully. I  do  not  Intend  to  refer  to  It  In  detalL 
Neither  is  It  necessary  for  me  to  do  so.  The 
counsel  on  each  side  has  done  that,  and  I 
have  no  doubt  It  is  all  very  distinctly  In 
your  recollection  and  before  your  minds.  I 
Wish  to  refer  merely  and  briefly  to  the  esp^^ 
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testimony,  and  to  auggest  to  yon,  as  I  tblnk 
I  hare  already  done,  that  as  to  that  testi- 
mony, aa  well  as  the  other,  you  are  to  come 
to  the  final  condoslon.  The  expert  tastlmony 
Is  not  controlling.  The  opinions  of  the  phy- 
sicians are  not  to  control  the  Jury.  Thsy  are 
to  hare  weight,  and  they  are  entitled  to  full 
weight,  great  weight,  if  the  manner  and  mat- 
ter of  them  commend  Itself  to  the  jury. 
\Vliere  experts  differ,  the  jnry  are  to  deter- 
mine which  or  either  is  correct.  One  way  in 
which  the  Jury  can  be  aided  in  weighing  the 
testimony  of  experts  is  by  a  consideration 
of  the  reasons  on  which  they  found  their 
opinions,  because  experts  are  called  to  glre 
us  opinions,  but,  then,  we  are  entitled  to 
Imow  the  groimda  on  which  they  form  their 
opinions;  and  I  will  refer  rery  briefly  to  the 
testimony  of  one  of  the  experts  that  was 
called  for  the  commonwealth,  and  one  for 
the  defendant,  not  calling  any  special  atten- 
tion to  the  first  expert.  Dr.  Miller.  But  that 
is  not  at  aU  to  imply.  In  any  sense,  that  you 
are  not  to  consider  that  fully  and  carefully, 
and  Just  as  much  so  as  if  I  had  referred  to  it. 
You  will  recall  it  and  remember  what  it 
was.  I  will  quote  a  rery  little  of  Dr.  Orth's 
testimony  first  Dr.  Orth  said,  "I  beliere  the 
man  was  insane,  and  that  his  Judgment, 
reason,  and  conscience  were  so  orerthrown 
that  he  was  irresponsible."  He  says,  "I 
tbink  he  knew  right  from  wrong,"  and  "he 
was  Impelled  to  do  this  act  in  spite  of  that," 
and  "I  don't  think  he  was  responsible." 
Then,  on  being  asked,  "Wliat  evidence  do  you 
bare  in  this  case  that  he  could  not  control 
his  delusion?"  "The  fact  that  he  kiUed  Mil- 
\et."  And  then  the  question  was  asked: 
"And  that  is  the  only  evidence  you  have?" 
"That  is  the  only  evidence  I  have."  "Then, 
if  he  bad  not  killed  Miller,  you  would  not 
say  that  he  was  delnsionally  Insane?"  The 
answa  was:  "Undoubtedly  he  was  set  on 
delusion,  and  marked  delusions,  which  ren- 
dered him  dangerous."  Now,  you  will  con- 
sider all  the  rest  of  the  doctor's  testimony, 
which  I  assume  is  in  your  recollection,  and 
do  not  imply  that  the  rest  of  it  is  not  to  be 
weighed  as  much  as  this,  so  far  as  it  ap- 
plies to  the  case;  but,  from  all  the  doctor's 
testimony,  including  what  I  have  read,  you 
will  exercise  your  sound  judgment  as  to  how 
much  weight  you  are  to  give  to  his  conclu- 
sion. He  says  that  he  concludes  that  the 
defendant  conld  not  control  his  delusions, 
because  he  did  the  killing;  and  he  says,  fur- 
ther, that  that  Is  the  only  ground  tbat  he  has. 
If  that  were  strictly  so,  would  it  be  neces- 
sary for  us  to  call  the  fact  that  one  man 
killed  another  because  he  believed  that  his 
wife  had  been  unfaithful  with  the  person  he 
killed,  a  proof  that  he  could  not  control  him- 
self or  that  he  was  irresponsible?  Tbat  is  a 
matter  for  the  Jury  to  consider.  I  simply 
present  it  to  you.  I  express  no  opinion  upon 
it  It  is  entirely  for  the  jury.  You  will  re- 
call that  Dr.   Gerhard  testified  tbat  there 


was  no  evidence  In  this  case  of  what  is  called 
"homicidal  mania,"  which  is,  as  I  understand, 
a  disposition  promiscuously  to  kill;  and  the 
doctor  also  testified,  in  answer  to  a  question, 
that  there  was  no  medical  evidence  in  the 
case,  or  no  evidence  that  would  lead  a  medi- 
cal expert  to  conclude,  that  this  defendant 
had  any  delusion  with  respect  to  killing; 
and  the  doctor  also  expressed  the  opinion  that 
the  fact  of  the  killing  was  not  a  basis  for  a 
Judgment  on  the  matter;  and  you  will  re- 
call, also,  that  the  doctor  expressed  the  opin- 
ion that  In  this  case  the  defendant  deliber- 
ated."' 

"(14)  The  learned  trial  Judge  erred  in 
striking  out  a  portion  of  the  testimony  of 
Oeorge  W.  Franz,  a  witness  called  by  the 
defendant:  'George  W.  Franz,  sworn:  Q. 
Why  did  you  hold  him?  A.  Well,  the  reason 
I  held  him,  because  I  thought  be  was  going 
to  break  everything  for  me,  and  tear  some- 
thing down  a9d  break  It  and  he  would  have, 
too;  but  I  Just  made  up  my  mind  he  wasn't 
going  to  get  ahead  to  hold  him,  but  I  was 
heavier  for  him.  Q.  What  did  he  say,  if 
anything,  at  the  time?  A.  He  hollowed  still 
that  there  was  something  going;  something 
like  a  snake,  or  something  like  tbat  Q. 
What  else  did  be  say?  A.  He  had  not  said 
much  then.  His  brother  came  then  and  took 
him  home;  throwed  him  on  the  wagon  and 
took  him  home.  By  Mr.  Millar:  Q.  What 
had  he  been  drinking?  A.  That  I  can't  tell 
you.  Q.  He  was  drinking?  A.  He  was 
drunk  when  he  fell  off  the  wagon.  By  Mr. 
Millar:  I  ask  that  that  be  stricken  from  the 
record.  The  Court:  Strike  the  whole  thing 
out  Mr.  Detweller:  Your  honor,  give  me 
an  exception.  The  Court:  Yes.  This  was 
evidently  a  case  in  which  the  man,  as  the 
witness  says,  was  drank,  and  so  drunk,  prob- 
ably, that  he  had  the  delirium  tremens. 
Witness.  Yes,  sir.  The  Court:  And  that  is 
no  evidence  whatever  in  aiding  us  to  deter- 
mine the  issue  that  we  liave  now  before  us, 
and  therefore  it  is  stricken  out,  and  an  excep- 
tion noted  for  the  defendant  The  counsel 
for  the  defendant  should  not  have  given  it  in, 
without  stating  that  part  of  it  was  that  he 
was  drunk.  Exception  noted  for  defendant 
We  have  permitted  you  to  show  that  he  was 
addicted  to  drink,  but  you  have  no  right  to 
show  particular  cases  of  delirium  tremens, 
and  his  actions  at  those  times,  as  proof  of 
his  insanity  when  his  crime  was  committed, 
but  as  one  of  the  csuses  leading  up  to  his 
Insanity.' 

"(15)  The  learned  trial  Judge  erred  In  per- 
mitting David  Tschnbb  to  give  on  behalf  of 
the  commonwealth  the  following  testimony, 
objection  having  been  made  to  bis  testifying 
as  to  the  prisoner's  mental  condition,  for  the 
reason  that  sufiiclent  opportunity  had  not 
been  afforded  him  to  express  an  opinion: 
'David  Tschubb,  sworn:  Q.  Did  you,  or  not, 
during  that  time  have  frequent  opportimlties 
to  see  him?    A.  Yes,  sir.    Q.  Now,  will  you 
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state  whwthM  or  not  70a  ever  worked  witb 
bim?  A.  I  done  his  tbresblng  for  him.  Q. 
At  any  other  time  did  you  worlc  with  blm? 
A.  No,  sir.  Q.  Did  you  see  blm  worlc?  A. 
Yes,  sir.  Q.  How  did  be  perform  his  work? 
A.  All  rlsbt  HlB  fields  used  to  come  right 
In  front  of  the  house.  Q.  And  be  worked  as 
a  farmer?  A.  Yes.  Q.  Did  you  observe  his 
manners  and  conversation?  A.  Yes,  sir.  Q. 
Bow  frequent  during  that  time  did  you  talk  to 
hUn?  A.  Sometimes  I  talked  twice  a  day  to 
blm.  Q.  And  how  often  did  you  see  him  work- 
ing? A.  Tliat  I  can't  tell  you.  I  seen  him 
pretty  near  every  day  when  I  was  around 
home.  Q.  How  did  he  perform  his  work?  A. 
AU  right  A  good  farmer.  Q.  Now,  do  you 
remember  about  what  time  be  went  to  Parks- 
ton,  S.  D.  A.  It  was  In  March  sometime,  but 
I  can't  tell  you.  Q.  What  did  he  do  before  he 
went  there?  A.  He  worked  on  the  railroad. 
Q.  TSuBt  before  be  went  to  Parkaton,  S.  D., 
where  was  be  living?  A.  He  was  living  at 
the  Wilbur  House.  Q.  Whereabouts  Is  that? 
A.  Right  below  Matamoras.  Q.  Did  you  see 
him  Just  before  be  w«it  away?  A.  That  Is  a 
thing  I  can't  tell  you.  Q.  Were  you  at  bis 
sale?  A.  No,  sir;  I  wasn't  at  the  sale.  Q. 
Did  you  know  blm  from  the  time  he  came 
to  that  section  of  the  country  down  until  he 
left?  A.  I  don't  think  I  knowed  him  the 
couple  of  first  years.  Q.  But  for  five  years 
you  did?  A.  Yes,  sir.  Q.  Did  you  see  him 
after  he  came  back  from  Patitston,  S.  D.? 
A.  I  seen  him,  but  I  did  not  talk  to  blm.  Q. 
Now,  Mr.  Tschubb,  you  may  state  whether 
you  observed  anything  In  bis  speech  and 
conduct,  bis  labor,  and  the  manner  In  which 
he  performed  his  work,  during  all  the  timie 
that  you  have  known  him,  which  led  you  to 
believe  that  he  was  of  unsound  mind.  By 
Mr.  Detweller:  If  the  court  please,  I  renew 
my  objection  that  this  is  Incompetent,  Irrel- 
evant, and  Inadmissible,  for  the  reason  that 
be  has  not  stated  sufficient  foundation  or 
sufficient  facta  given  to  warrant  the  witness 
In  giving  an  opinion,  particularly  as  the 
phase  of  Insanity  spoken  of  here  Is  of  a  de- 
lusional character,  and  he  never  had  an  op- 
portunity nor  did  he  talk  to  the  prisoner 
with  respect  or  regarding  bis  marital  in- 
fid^ty;  and,  inasmuch  as  the  delusions 
which  were  the  result  of  that  particular 
phase  of  insanity  or  mental  disease  Is  the 
only  defense  claimed  in  this  case,  we  main- 
tain thst  all  testimony  of  a  rebutting  char- 
acter must  relate  to  evidence  and  testimony 
of  that  kind,  otherwise  It  is  Incompetent  The 
Court:  Then  I  understand  you  to  say  that 
that  is  the  only  kind  of  insanity  that  you  al- 
lege? By  Mr.  Detweller:  We  allege  insan- 
ity, if  the  court  please,  that  Is  a  mental  dis- 
ease, and  that  It  manifests  Itself  In  delu- 
sions; and  I  say  that  evidence  of  any  other 
character  as  to  this  man's  sanity  is  not  in 
rebuttaL  The  Court:  I  cannot  see  that  If 
you  allege  Insanity  In  general,  I  think  that 
the  other  side  can  allege  sanity  In  general. 
By  Mr.  Detweller:     We  allege  Insanity,  a 


mental  disease,  and  hare  teatimonj  bec» 
that  shows  that  the  prisoner's  mind  and  lii» 
conscience  and  his  Judgment  were  over- 
whelmed, and  that  he  was  Impelled  to  do  a 
deed  at  a  particular  time,  and  that  the  dis- 
ease manifested  itself  for  several  months  be- 
f<Hre^  notably,. from  July.  18B0,  and  down  un- 
til the  time  of  the  killing;  and  that  it  was 
manifested  by  delusions  relative  to  the  In- 
fidelity of  bis  wife  under  certain  circnmBtan- 
ces.  Now,  it  seems  to  me  that  the  rebnttiiig 
evidence  should  be  confined  to  evidence  of 
that  character,  to  rebut  the  testimony  wbicta 
the  defense  have  Introduced  and  rely  In  tbis 
case.  The  Court:  That  would  be  oitirely 
proper  If  you  had  not  offered  other  evidence. 
You  showed  that  he  was  insane,  sucli  as  bis 
asking  persons  to  kUl  him,  and  varions 
things  of  that  kind,  that  had  nothing  to  do 
with  his  Insane  delusions,— so  far  as  we 
know  them,  marital  delusions.  What  I  mean 
is  this:  You  brought  out  statement*  thnt  he 
wanted  witnesses  to  kill  him,  for  instance. 
That  is  one  Item,  with  several  others,  tbat 
J-ou  gave.  By  Mr.  Detweller:  But  those  -were 
causes  leading  up  to  the  general  result,  to 
wit  Insanity,  which  never  manifested  It- 
self, according  to  the  testimony  by  the  ex- 
pert, until  July,  1899,  but  all  these  -were 
contributing  causes.  By  Mr.  Det\veiler: 
Does  yon  honor  admit  the  testimony?  The 
Court:  Yes.  Note  an  exception  for  defend- 
ant' 

"(16)  The  learned  trial  Judge  erred  In  al- 
lowing the  other  witnesses  called  by  the 
commonwealth  In  rebuttal  for  the  purpose 
of  showing  prisoner's  condition  of  mind  for 
several  years  prior  to  July,  1899,  against  the 
objection  of  the  defendant;  the  court  re- 
marking when  defendant's  objection  -was 
renewed,  'One  Is  Just  as  good  as  two.'  The 
witnesses  were  thus  allowed  to  testify  re- 
garding the  prisoner's  condition  of  mind  for 
a  period  of  years  prior  to  the  manifestations 
of  any  Insane  delusion. 

"(17)  The  learned  trial  Judge  erred  In  re- 
fusing to  allow  W.  R.  Deibler,  a  Juror  sworn 
on  his  voir  dire,  to  answer  the  following 
question:  'Q.  Have  yon  any  opinion  or  prej- 
udice against  the  prisoner's  plea  of  insanity, 
where  the  insanity  Is  due  to  an  alleged  In- 
Jury  to  the  head?  By  Mr.  Millar:  If  the 
court  please,  I  object  to  that  question.  By 
Mr.  Detweller:  If  the  court  please,  I  want 
to  raise  that  issue,  and  It  might  as  well  be 
raised  now.  I  will  ask  this  Juror  the  ques- 
tion, and  which  I  ask  your  honor  to  rule- 
after  he  has  answered  the  question.  Q. 
Have  you  any  opinion,  prejudice  against,  or 
hostile  belief  regarding  the  man's  Insanity, 
who  during  his  lifetime  received  a  serious 
injury  to  the  head,  fracturing  the  skull,  ren- 
dering him  unconscious,  and  from  which  he 
frequently  suffered  great  pains  later  in  life, 
down  until  the  time  of  the  homicide?  The 
Court:  This  objection  Is  sustained  and  the 
question  is  overruled.  Exception  noted  for 
the  prisoner.    (Juror  challenged.)' " 
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Mead«  D.  Detweiler,  for  appellant.  Al- 
bert Miliar,  Dlat  Mly^  for  tbe  Common- 
weal th. 

ME3TREZAT,  J.  Elmer  R  Earner,  the 
appellant,  was  a  laborer  and  farmer,  and 
resided  in  Percy  connty,  Pa.,  nntll  1801  or 
1SS2.  He  tben  was  married,  and  removed 
to  Halifax  townstilp,  Danphin  county,  Pa., 
Kliere  he  was  engaged  In  farming  until  1898. 
During  the  faU  of  that  year  be  worked  on 
a  railroad  as  a  laborer.  In  the  spring  of 
1889  he  removed  to  Parluton,  S.  D.,  where, 
shortly  after  his  arrival,  he  was  joined  by 
bis  wife,  and  three  children.  They  resided 
with  his  sister  for  a  few  weeks,  and  then  went 
to  housekeepiug  in  a  house  purchased  by 
him.  During  the  time  he  was  in  the  West 
be  was  engaged  at  his  trade  as  a  carpenter. 
While  there  he  accused  his  wife  of  having 
bad  improper  relations  in  Pennsylvania  with 
bis  brother,  Irrln  Barner,  and  with  his 
brother-in-law,  Isaac  Miller.  These  accusa- 
tions were  frequently  repeated.  He  alleged 
that  the  illicit  connection  was  had  in  bis  own 
bed  while  be  was  under  the  Influence  of 
drugs  administered  by  his  wife.  He  told 
bis  wife  he  did  not  want  to  live  with  her. 
She  said  she  would  go  East  with  Um,  and 
satisfy  him  that  his  accusations  of  her  in- 
QdeUty  were  false.  He  sold  his  property  in 
the  West  and  on  Monday,  January  9,  1900, 
he,  with  his  family,  left  Dakota  for  tbe  East, 
and  arrived  at  tbe  home  of  his  brother-in- 
law,  in  Perry  county,  Pa.,  on  January  11, 
1000.  They  remained  there  until  tbe  follow- 
big  Monday  morning,  when  they  went  to 
Millersburg,  Dauphin  county.  There  the 
family  separated;  the  children  going  di- 
rect to  Isaac  Miller's,  in  Dauphin  county, 
and  the  prisoner  and  his  wife  to  Harrisburg. 
Here  the  prisoner,  presumably  in  company 
with  his  wife,  visited  a  pawnshop  and  pur- 
chased a  revolver.  That  evening  at  7:65 
o'clock  they  left  Harrisburg,  and  went 
north,  arriving  at  Halifax  about  8:30  p.  m. 
Tbey  were  driven  about  a  mile  distant  to 
the  home  of  Isaac  Miller,  reaching  there 
about  9:45  p.  m.  The  children  had  preceded 
their  parents  there,  and,  with  Mr.  Miller  and 
bis  wlfe^  were  at  tbe  house  when  they  arrlTo 
ed.  Two  of  the  children  had  retired,  but 
the  other  child,  Lottie  Dlmm,  Mrs.  Bamer's 
daughter,  and  Mr.  and  Mrs.  Miller  were  up 
and  about  the  house.  Barner  and  his  wife 
entered  tbe  kltcboi,  and  shortly  thereafter 
trouble  arose  between  him  and  Miller.  He 
charged  tbe  latter  with  having  illlctt  rela- 
tions with  Mrs.  Barner,  and  insisted  that 
they  both  should  confess  their  guilt  Bar- 
ner went  Into  details  of  times  and  circum- 
stances in  his  accusations  against  Miller,  as 
well  as  against  others  with  whom  he  alleg- 
ed his  wife  had  improper  relations.  The 
talk  or  quarrel  continued  for  more  than  two 
booiB,  when  suddenly  Barner  drew  the  re- 
volver and  shot  and  almost  instantly  killed 
Millar,  who  was  seated  on  the  opposite  side 


of  the  table.  Barnes  remained  during-  tb» 
night  with  other  members  of  the  family,  in 
the  same  room  with  the  remains  of  the  de- 
ceased. The  following  morning  be  was  ar- 
rested and  committed  to  Jail  at  Harrisbnxy. 
He  was  tried  in  the  court  of  oyer  and-  ter- 
miner of  Dauphin  county,  found  guilty  of 
murder  of  the  first  degree,  and  dnly  senteasr 
ced  on  January  7,  1901.  The  inrisoner  does- 
not  deny  tbe  killing;  nor,  as  we  understand, 
is  it  claimed  that  the  Ingredients  of  murder 
of  the  first  degree  do  not  esist  if  the  d» 
f  ense  interposed  does  not  avail  the  prisoner 
The  defense  was  delusional  insanity,  and, 
as  stated  in  the  charge,,  was  that  the  pris- 
oner "was  insane,  and  that  he  was  the  vicy- 
tim  of  Insane  delusions,  originating  in  meo' 
tal  disease,  and  that  this  disease  existed  t» 
such  an  extent  as  to  overpower  his  reasoa 
and  conscience  and  Judgment  so  that  b* 
committed  the  act  under  an  uneontroliabi* 
impulse,  and  is  therefore  not  criminally  i«> 
sponsible  for  it"  The  alleged  delusion  ceo- 
slated  in  tbe  infidelity  of  the  prisoner's  wlfs^ 
under  peculiar  circumstances,  with  Iryln 
Earner,  his  brother,  and  with  Isaac  MlllMv 
his  brother-in-law.  The  trial  resulted  ad^ 
verseiy  to  the  prisoner,  and  he  has  appealed^ 
The  appellant  has  filed  34  assignments  of 
error.  Tbe  first  11  assignments  are  to  ex- 
cerpts from  the  charge  of  the  court,  and  to 
the  answer  to  points  for  charge.  From  the 
twelfth  to  the  nineteenth  assignments,  in- 
clusive, error  is  alleged  in  the  admission  of, 
and  in  excluding  and  striking  out  certain- 
testimony;  in  excluding  a  question  to  a  Ju- 
ror sworn  on  bis  voir  dire;  and  in  refusing 
an  exception  to  certain  rulings  on  striking 
out  testimony  and  on  offers  of  testimony. 
The  twentieth  to  the  thirty-fourth  assign* 
ments,  inclusive,  allege  that  parts  of  ths- 
charge  and  answer  to  points  therein  quoted 
are  erroneous,  as  being  violative  of  tbe  first 
section  of  tbe  fourteenth  amendment  to  the 
constitution  of  the  United  States.  It  Is  un- 
necessary to  discuss  any  of  these  alleged' 
errors  in  tbe  charge  and  answers  to  the 
points.  Tbe  decisions  of  this  court  bav» 
determined  them  all  adversely  to  tbe  appel- 
lant The  learned  trial  Judge  not  only  fol- 
lowed those  decisions  in  his  charge^  but  quot- 
ed in  some  instances  their  very  language^ 
He  correctly  stated  tbe  degree  of  evidence 
required  to  establish  insanity,  what  insane 
delusions  would  relieve  the  defendant  from 
guilt  in  killing  Miller,  and  upon  whom  the- 
burden  of  establishing  these  delusions  rest- 
ed. We  need  refer  to  only  a  few  of  the- 
numerous  decisions  on  the  subject  In  Com. 
V.  Mosler,  4  Pa.  264,  Chief  Justice  Gibson, 
delivering  the  opinion  of  the  court  says: 
"It  [insanity]  must  be  so  great  as  entirely 
to  destroy  his  perception  of  right  and  wrong, 
and  it  is  not  until  that  perception  is  thus- 
destroyed  that  he  ceases  to  be  responsible. 
It  must  amount  to  deluErion  or  hallucination, 
controlling  his  will,  and  making  the  commis- 
sion of  tbe  sett  in  bis  apprehension,  a  duty 
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■  mt  •rerruling  necessity.    Partial  Insanity  la 
•  i—flm  il  to  a  particular  subject,  the  man  be- 

lae  «ane  on  every  other.    In  that  species  of 

■ndness,  it  is  plain  that  he  is  a  responsible 

.mgmt,  U  he  were  not  instigated  by  bis  mad- 

mem  to  jterpetrate  the  act    •    *    *    The  law 

1m  ttiat,  whether  the  Insanity  be  general  or 

.  paitUl,  the  degree  of  it  must  be  so  great 

.mt  to  have  controlled  the  will  of  its  subject, 

..aad  to  have  taken  from  him  the  freedom  of 

.MMtEal  action."     Insanity   was  the  defense 

■Bt  op  in  Sayres  t.  Com.,  88  Pa.  291.    The 

.  pciaoner  was  convicted.    The  Judgment  was 

.jilBmied;     this    court   remarking    that    "the 

was  tried  with   marked  accuracy  and 

!  by  the  learned  Judge  of  the  court  below, 

there  is  nothing  to  Justify  our  Interfos 

In  his  charge  to  the  Jury,  Judge  Lud- 

■  imm  aald:    "If  the  prisoner  at  the  bar  at  the 
'l^ie  be  committed  the  act  had  not  sufBclent 

capacity  to  know  whether  his  act  was  right 
«r  wrong,  and  whether  It  was  contrary  to 
,  he  is  not  responsible.  •  •  •  The 
la  this  instance,  as  you  peicelve.  Is  the 
or  capacity  of  the  prisoner  to  dlstln- 
between  right  and  wrong  in  reference 
#a  the  particular  act  In  question.  •  •  * 
tt  the  prisoner,  although  he  labors  under 
partial  Insanity,  hallucination,  or  delusion, 
iBd  understand  the  nature  and  character  of 
Ha  act,  had  a  knowledge  that  It  was  wrong 
■■d  criminal,  and  mental  power  sufiScient  to 
apply  that  knowledge  to  bis  own  case,  and 
kaew  that  If  he  did  the  act  he  would  do 
wsoDg  and  would  receive  punishment;  if, 
tarther,  he  had  8u£9clent  power  of  memory 
to  recollect  the  relation  in  which  he  stood  to 
ctbers,  and  others  stood  to  him;  that  the  act 
!■  question  was  contrary  to  the  plain  dictates 
«(  Justice  and  right,  injurious  to  others,  and 
■m  violation  of  the  dictates  of  duty,— he  would 
fee  responsible.  *  •  •  xhe  Jury  must, 
tfeerefore,  even  though  they  believe  the  pris- 
mmec  labored  under  a  diseased  and  unsound 
'  atate  of  mind,  be  satisfied  that  this  diseased 
«r  onsound  state  of  mind  existed  to  such  a 
^tgiue  that,  although  he  could  distinguish 
between  right  and  wrong,  yet  with  reference 
'to  tbe  act  in  question  his  reason,  conscience, 
.wmA  Judgment  were  so  entirely  perverted  as 
to  cender  tbe  commission  of  the  act  in  ques- 
'Hmm  a  duty  of  overwhelming  necessity.  But 
Ihei'e  Is  another  species  of  delusion,  entirely 
Aatinct  from  those  which  we  have  Just  con- 
-^dered,  which  is  recognized  by  the  law,  and 
wfelcb,  when  the  jury  believe  that  it  dearly 
exists,  will  entitle  the  prisoner  to  acquittal. 
1  lefer  to  that  delusion  by  reason  of  which 
prisoner  commits  the  act  under  a  fixed, 
fide  belief  (which  Is  a  delusion)  that 
«ertaln  facts  existed  which  were  wholly 
(iiiary,  but  which,  it  tme,  would  have 
a  good  defense.  •  •  •  We  say  to 
as  the  result  of  oar  reflections  on  this 
sch  of  the  subject,  that  if  the  prisoner 
actuated  by  an  irresistible  inclination 
>  bill,  and  was  utterly  unable  to  control  his 
m  or  Bid)Jugate  hia  intellect,  and  waa  not 


actuated  by  anger.  Jealousy,  revenge,  and 
kindred  evil  passions,  be  Is  entitled  to  an 
acquittal.  As  the  law  presumes  sanity  to  be 
the  normal  condition  of  tbe  f  risoner,  and  In- 
sanity an  abnormal  condition,  the  burden 
rests  upon  him  to  prove  his  insanity,  aa  an 
excuse  for  an  act  which  would  otherwise  be 
criminal.  The  evidence,  therefore,  whlcb  Is 
intended  to  establish  this  defense  must  be 
satisfactory  to  the  Jury,  and  the  conclusion 
such  as  fairly  results  from  the  eTiaence." 
In  fcom.  T.  Wlreback,  190  Pa.  138.  42  Atl. 
542,  the  prisoner  relied  upon  Insanity  as  bU 
defense.  Mr.  Justice  Dean,  in  delivering  tbe 
opinion  of  the  court,  says:  "Defendant's 
first  point,  which  raises  the  question.  Is 
substantially  aflSrmed.  The  jury  was  told 
that  If  defendant  committed  the  act  under 
any  delusion  which  conti'oUed  his  will,  and 
made  the  commission  of  the  act  a  duty  of 
overruling  necessity,  the  verdict  should  be, 
'Not  guilty,'  on  the  grround  of  Insanity. 
•  *  •  To  convict  of  murder  of  the  first 
degree^  tbe  commonwealth  must  prove  be- 
yond a  reasonable  doubt  the  unlawful  killing 
and  the  fully  formed  purpose  to  kill.  It  need 
adduce  no  proof  whatever  of  the  sanity  of 
the  prisoner.  The  law  presumes  that,  and 
the  presumption  Is  conclusive  in  the  absence 
of  evidence  to  rebut  it  If  the  accused  al- 
leges Insanity,  he  must  establish  It  by  fairly 
preponderating  evidence,  or  the  presumptlcm 
of  sanity  which  the  law  raises  stands  un- 
shaken. •  •  *  There  is  no  middle  gronnd 
which  the  law  recognizes,  nor  does  a  doubt 
of  sanity  reduce  the  grade  of  the  crime  to 
murder  of  the  second  degree.  From  the  very 
nature  of  tbe  mental  disease,  there  can  be  no 
grading  of  it  by  degrees,  so  as  to  accord 
with  a  degree  In  crime.  •  •  •  Either  the 
offense  of  defendant  is  wholly  excused,  be- 
cause the  Jury  is  satisfied  by  the  preponder- 
ance of  evidence  of  his  irresponsibility,  or 
he  is  guilty,  because  the  evidence  fails  to  so 
satisfy  them."  It  will  be  observed  that  these 
decisions  cover  the  objections  to  the  charge, 
as  well  as  to  the  answer  to  the  points.  By 
reference  to  the  parts  of  the  charge  com- 
plained of  In  the  assignments.  It  win  appear 
that  the  learned  judge  was  clearly  within 
all  the  reported  decisions  of  this  court,  and 
correctly  stoted  the  law  applicable  to  the 
testimony  produced  on  tbe  trial  of  the  cause. 
The  prisoner's  first  point,  the  subject  of 
the  tenth  assignment  should  have  been  af- 
firmed, but  its  refusal  did  him  no  harm. 
Neither  it  nor  the  answer  was  read  to  the 
Jury.  In  the  general  charge,  however,  the 
court  told  the  Jury  that  if  the  defense  of 
insanity  was  made  out  It  would  end  tbe 
case.  This  was  an  afllrmative  reply  to  the 
point  The  eleventh  assignment  alleges  er- 
ror in  tbe  part  of  the  charge  referring  to 
and  commenting  upon  the  testimony  of  one 
expert  on  each  side  of  the  case.  We  do  not 
agree  with  the  appellant's  counsd  that  that 
part  of  the  charge  was  one-sided  or  prejudi- 
cial to  tbe  prisoner.    Tbe  learned  Judge  aim- 
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pl7  called  attention  to  the  testimony,  and 
directed  tbe  Jury  to  coDslder  it  and  the  rea- 
80US  on  which  the  experts  based  their  opin- 
ion. He  distinctly  disclaimed  any  Intention 
of  expressing  an  opinion  upon  tbe  testimo- 
ny referred  to.  Tbe  twelfth  and  tlilrteentb 
assiguments  might  be  disregarded,  under 
rule  31,  as  they  do  not  quote  the  testimony 
excluded.  So  far  as  we  undostand  tbe  tes- 
timony complained  of,  there  is  no  merit  In 
the  assignments.  Tbe  testimony  embraced 
In  the  fonrteentb  assignment  was  properly 
Etrlcken  out  We  cannot  say  that  the  rebut- 
ting testimony  quoted  and  complained  of  in 
the  fifteenth  and  sixteenth  assignments  was 
Inadmissible.  The  statement  of  the  trial 
judge  shows  that  the  defense  offered  evi- 
dence of  general  insanity  for  some  years 
prior  to  the  homicide,  and  consequently  the 
admission  of  the  testimony  in  rebuttal  was 
at  least  in  the  discretion  of  the  court  The 
qnestlon  pnt  to  the  Juror  on  his  voir  dire 
which  is  the  subject  of  the  seyenteenth  as- 
signment waB  properly  excluded,  under  the 
authority  of  Com.  t.  Van  Horn,  188  Pa.  143, 
41  Atl.  468.  The  eighteenth  and  nineteenth 
assignments  allege  error  in  the  court's  re- 
fusal to  note  an  exception  for  the  prisoner 
to  the  striking  out  of  certain  testimony,  and 
to  the  orerruling  of  a  question  proposed  to 
a  witness.  Neither  of  these  errors  is  assign- 
ed as  required  by  the  rule  of  court  and  was 
not  considered  by  appellant's  counsel  in  his 
printed  argument  From  the  Information 
disclosed  by  the  appellee's  paper  book,  we 
think  they  are  without  merit 

The  remaining  assignments  (twentieth  to 
thirty-fourth,  inclusive)  allege  error  In  parts 
of  the  charge,  and  answer  to  points  recited  in 
former  assignments,  on  the  ground  that  they 
are  In  violation  of  the  first  section  of  the 
fourteenth  amendment  to  the  constitution  of 
the  United  States,  which  provides,  "Nor  shall 
any  state  deprive  any  person  of  life,  liberty, 
or  property,  without  due  process  of  law,  nor 
deny  to  any  iperson  within  Its  Jurisdiction 
tbe  equal  protection  of  the  laws."  It  Is  con- 
tended In  support  of  these  assignments  that 
by  reason  of  tbe  errors  alleged  on  the  trial 
of  the  cause,  the  prisoner  has  been  deprived 
of  his  liberty,  and,  if  the  Judgment  Is  afllrm- 
ed,  will  be  deprived  of  bis  life,  without  due 
process  of  law,  (n  violation  of  the  provision 
of  the  federal  constitution.  If  we  are  correct 
tat  our  conclusions,  there  was  no  error  com- 
mitted on  the  trial  of  tbe  prisoner.  He  was 
tried  by  a  court  of  competent  Jurisdiction, 
and  in  conformity  with  the  constitution  and 
laws  of  the  state.  He  has,  therefore,  not 
been  deprived  of  his  liberty,  and.  If  execution 
of  the  Judgment  shall  be  carried  out  will  not 
be  deprived  of  hit  life,  without  due  process 
of  law. 

The  learned  counsel  for  the  prisoner  urgea 
that  the  court  went  beyond  the  authority  of 
tbe  adjudicated  casea,  in  charging  that,  be- 
4eA.-6 


fore  the  Jury  could  acquit  on  the  ground  of 
Insanity,  "they  must  be  satisfied  that  he  was 
not  responsible."  This  objection  is  not  well 
taken.  The  effect  and,  in  most  instances, 
the  language,  of  the  charge  in  this  respect 
was  that  before  the  Jury  could  acquit  on  the 
ground  of  insanity,  they  must  be  satisfied  by 
the  preponderance  of  tbe  evidence  that  the 
prisoner  was  not  responsible  for  the  killing. 
In  his  answer  to  the  fifteenth  and  eighteenth 
points  of  the  prisoner,  the  court  told  the  Jury 
that  the  Insanity  set  up  as  a  defense  must 
be  established  by  fairly  preponderating  evi- 
dence. This  la  sustained  by  all  of  our  de- 
cisions. 

It  is  also  contended  on  behalf  of  the  pris- 
oner that  the  court  erred  In  requiring  him  to 
establish  his  Insanity  by  a  preponderance  of 
evidence.  It  is  conceded  that  such  is  the  doc- 
trine of  this  court,  as  laid  down  in  numerous 
cases.  It  is  maintained,  however,  that  the 
rule  is  not  in  accord  with  the  trend  of  mod- 
em Judicial  decisions,  and  that  the  reasoning 
on  which  it  is  based  Is  fallacious.  It  Is 
claimed  that  the  true  rule  in  such  cases  is 
that  if.  from  all  tbe  evidence,  the  Jury  have 
a  reasonable  doubt  of  the  prisoner's  sanity, 
they  must  acquit  Such  was  held  to  be  tbe 
correct  doctrine  by  the  supreme  court  of  the 
United  States  In  Davis  v.  U.  8.,  160  U.  S.  469, 
16  Sup.  Ct  353,  40  L.  Ed.  490.  It  is  also  con- 
tended that  unless  this  court  enforces  that 
rule,  and  the  prisoner  is  tried  and  convicted 
In  conformity  with  It,  he  will  be  deprived  of 
his  life,  within  the  meaning  of  the  fourteenth 
amendment  to  the  federal  constitution.  We 
are  not  prepared  to  adopt  the  views  suggest- 
ed. By  repeated  decisions  of  this  court  the 
rule  enunciated  by  It  has  been  affirmed,  and 
we  are  not  convinced  that  it  is  erroneous. 
Tbe  decisions  of  the  supreme  court  of  the 
United  States  on  tbe  subject  are  not  of  bind- 
ing authority  upon  this  court  Nor  will  a 
failure  to  comply  with  them,  and  a  convlcticm 
and  execution  of  the  prisoner  in  accordance 
with  our  own  decisions  on  the  subject  im- 
pinge thu  federal  constitution,  by  depriving 
him  of  his  life  without  due  process  of  law. 
Such,  we  believe,  is  well-settled  law. 

The  nineteen  points  for  charge  presented  to 
the  court  by  the  prisoner  referred  chiefly  to 
insane  delusions,  and  were  affirmed  absolute- 
ly or  with  slight  qualifications.  The  charge 
itself  was  explicit  on  both  general  and  par- 
tial insanity,  and,  with  the  answer  to  the 
points,  gave  the  Jury  full  Instructions  for  the 
determination  of  the  question  presented  for 
consideration  under  the  facts  of  the  case. 
We  see  nothing  in  the  numerous  assignments 
of  error  that  would  Justify  us  in  interfering 
with  the  Judgment  of  the  court  below.  The 
Judgment  is  affirmed,  and  it  Is  ordered  that 
the  record  be  remitted  to  the  court  of  oyer 
and  terminer  of  Dauphin  county,  that  the 
Judgment  may  be  carried  Into  execution  ac- 
cording to  law. 
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SWEBNET  T.  UNION  TRACTION  00. 

(Supreme  Ooart  of  PennsylTaiiia.    May  18, 
1901.) 

STREET  RAILWAY— INJURY  TO  PASSENGER- 
CONTRIBUTORY  NKOLIOKNCB. 
A  passenger  on  an  open  street  car  signaled 
the  conductor  to  stop,  and,  after  the  latter  pnll- 
ed  the  bell,  and  as  the  speed  slackeoed,  he 
stepped  to  the  side,  and  stood  with  one  foot 
on  the  car  and  the  other  on  the  rnnning  board. 
Obserrin«p  that  the  car  was  not  stopping  at 
the  crossing,  he  withdrew  his  foot  from  the 
rnnning  board,  stood  just  inside  of  the  car, 
firmly  holding  the  hand  rail,  and  again  sig- 
naled the  coud'.iotor  to  stop.  He  again  rang 
the  bell,  and  the  speed  was  slackened  uatil 
the  car  almost  stopped,  when  it  wa«  suddenly 
accelerated,  giring  the  car  a  jerk  which  threw 
the  passenger  off.  B«ld,  that  he  was  not 
chargeable,  as  matter  of  law,  with  contributorjr 
negligence. 

Appeal  from  court  of  common  pleas,  Phflar 
delphla  county. 

Action  by  Hugh  Sweeney  against  the 
Union  Traction  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.     AfBrmed. 

Dallas  Sanders  and  Thomaa  Learning,  for 
appellant  Ulysses  S.  Koooa  and  A.  T. 
Freedley,  for  appell^ 

FBLIi,  J.  The  disputed  qneatloa  of  fact 
at  the  trial  was  whether  the  plaintiff  wtm 
thrown  from  a  car  by  its  sudden  and  unex< 
pected  movement  after  It  bad  been  brought 
nearly  to  a  stop  In  answer  to  his  signal  to 
the  conductor  to  allow  him  to  alight,  or 
whether  he  deliberately  stepped  from  a  mov- 
ing car.  The  assignments  of  error  raise 
but  the  single  question  whether  the  caae 
should  have  been  withdrawn  from  the  Ju^. 
It  appeared  from  the  plaintiff's  testimonF 
that  he  was  riding  north  on  Twentieth  steeet 
in  an  open  summer  car  with  tranarerse 
seats,  and  when  100  feet  from  the  crossing 
where  he  wished  to  get  off,  he  arose,  turned 
towards  the  back  platform,  rallied  his  hand 
as  a  signal,  and  called  to  the  conductor  to 
stop  at  Dickinson  street.  The  conductor 
pulled  the  bell,  and,  as  the  speed  slackeiwd 
while  the  car  was  crossing  Dicklneen  street, 
the  plaintiff  stepped  to  the  side,  and  stood 
with  one  foot  on  the  car  and  the  other  on 
the  running  board.  When  be  obserTcd  that 
the  car  was  not  stopping  on  the  north  side  of 
the  street,  he  withdrew  his  foot  from  the 
running  board  to  the  body  of  the  car,  and 
agalu  signaled  the  conductor  to  stop  the  car. 
The  conductor  then  again  pulled  the  bell,  and 
the  speed  was  slackened  until  the  car  came 
almost  to  a  stop,  and  It  was  then  suddenly  ao- 
celerated,  giving  the  car  a  Jerk,  which  threw 
the  plaintiff,  who  was  standing  on  the  body 
of  the  car,  and  holding  firmly  to  the  vertical 
hand  rail,  to  the  street.  Under  this  testimo- 
ny the  case  was  for  the  jury.  The  Injary 
was  to  a  passenger,  who,  having  notified  the 
conductor  to  stop  the  car  at  a  main  street, 
prepared  to  alight  after  the  bell  rang  and  as 
the  speed  of  the  car  slackened.    When  he 


observed  that  the  cnc  woidd  not  atop,  be 
stuped  baok  from  the  running  board  to  the 
body  of  tbe  car,  and  again  notified  the  con- 
ductor to  -stop.  Tbe  b«ll  was  again  rung, 
and  tbe  siwed  of  the  cat  slackened  as  if  the 
car  were  coming  to  a  full  stop,  and  then  so 
aadtieolj  aeoeiersJted  that  tbe  car  was  Jerked. 
Such  nuutagemeat  of  the  car  Indicated  negli- 
gieace  on  tlM  pert  of  those  In  charge  of  it, 
and  the  plaintiff  eould  not,  as  matter  of  law, 
be  adjudged  negUgent  because  be  stood  at 
the  side  of  the  car,  holding  tbe  band  rail, 
after  bJm  staaal  to  stop  had  been  promptly 
leeponded  to  by  the  ringing  of  the  bell,  and 
tbe  speed  waa  being  raduced.  Had  he  been 
Jotted  from  the  running  board  while  cross- 
lag  DlcUnaoB  street,  or  had  be  remained 
staadlng  inside  tbe  car  while  he  waited  for 
It  to  reach  the  next  regular  stopping  place, 
a  square  north,  a  different  question  would 
have  arisen.  But,  as  It  was,  the  plaintiff 
stood  In  an  apparently  aafe  place  when  he 
gave  the  aeoond  notice  to  stop.  He  remain- 
ed standing  beoavse  his  notloe  was  acted  on 
inimedlateiy,  aad  the  speed  was  at  ooce  le- 
dooed.  >t  is  not  unuaual  for  a  passenger  in 
a  car  eonfltrueted  as  this  was  to  arlae  In  or- 
der to  attyaet  the  attention  of  the  eoaductor. 
and  at  times  this  ta  the  only  way  la  which 
he  can  give  notloe  of  bis  wish  t«  alight 
Whether,  after  there  Is  a  response  to  bis  no- 
tice, a  passenger  should  resunae  hi«  seat 
while  the  car  Is  being  brought  to  «  full  stop, 
deiwnds  upon  drcumstanoea,  and,  unless 
tibey  are  exceptional.  H  Is  a  question  of  fact 
for  the  Jury.    Tbe  Judgment  is  afflroaed. 


PHOUTX  V.  KBKAMBR. 

(Supreme  Oourt  of  Pennsyivasia.    May   18, 

1901.) 

STATUTE    OF    LIMITATIONS— 6BAUD    CON> 
TBAGT  UODiriBD  BT   PAROU 

A  sealed  eentrsct  Cor  sale  of  l«)as  becomes 
a  parol  contract  subject  to  the  statute  of  limi- 
tations applicable  to  the  latter,  where  modified 
by  parol,  so  that  white,  ori^nally,  the  loiis 
weee  to  be  driven  to  a  certain  phioe  by  plain- 
tiff, defendant  to  ivay  for  such  aa  arrived,  it 
was  arranged  that  defendant  should  take  them 
on  the  bank,  be  responsible  for  logs  not  arriv- 
ing, and  have  a  dednetion  from  de  price,  be- 
osaee  of  his  dolns  the  driving. 

Appeal  from  court  of  common  pleas,  Clin- 
ton county. 

Action  by  Chester  Prouty  against  Charles 
Kreamer.  Judgment  for  defendant.  Plain- 
tiff appteals.    Affirmed. 

C.  8.  UaCormlck,  for  appellant.  O.  a.  & 
8.  D.  Furst,  for  appellee. 

UJagTRBZAT,  J.  Ely  an.  agrMmaBt  un- 
der seal,  dated  November  6,  1888,  the  plain- 
tiff sold  to  tha  defendant  cectalB  Iocs,  which 
weie  to  b«  delivered  In  the  boom  mt  WU- 
UaiAsport  or  ^lock  Hav»n,  aa  defeodant 
might  prefer,  in  tbe  spring  «t  1,888.  The 
price  was  to  be  paid  la  Inatallmenta  when 
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the  "logs  Treredelirered  In  accordance  with 
the  agreement,  and  scaled  straight  and  sound 
from  the  WlUlamsport  and  Lock  Haven 
booms."  The  logs  were  to  be  scaled  on  the 
bank  by  a  man  paid  by  the  plaintiff,  and,  as 
they  were  taken  from  the  boom,  by  a  man 
paid  by  the  defendant  This  action  was 
brought  February  14,  1898,  to  recover  for 
the  lumber  sold  and  delivered  in  pursuance 
of  the  contract,  "together  with  the  parol 
changes  In  the  contract,"  as  set  forth  In  the 
statement  It  Is  averred  In  the  statement 
that  on  or  about  March  31,  1886,  after  de- 
fendant had  failed  to  comply  with  the  seal- 
ed contract  by  scaling  the  logs  and  making 
payment  according  to  Its  tarms,  "the  defoid- 
ant  requested  the  plaintiff  to  so  change  the 
terms  of  said  contract  that  he  (the  defend- 
ant) would  take  charge  of  all  logs  banked  or 
ready  to  be  thrown  Into  the  stream  and  driv- 
en on  the  next  flood,  and  would  drive  the 
same  to  the  booms  at  WlUlamsport  and  Lock 
Haven  on  the  spring  floods  of  1886,  and  be- 
come responsible  for  the  payment  to  the 
plaintiff  for  the  logs  according  to  the  scales 
made  by  the  regular  boom  scalers  at  the 
booms.  Defendant  further  agreed  to  become 
responsible  for  all  logs  which  he  should  fall 
to  drive  Into  the  booms  on  the  spring  floods 
of  1868.  And  in  pnrsuance  of  said  arrange- 
ment plaintiff  suffered  the  defendant  to  take 
posaesston  and  drive  the  logs  in  accordance 
with  his  request  and  agreement"  The  plain- 
tiff further  avers  in  his  statement  "that  In 
pnrsuance  of  the  said  contract  and  the  said 
changes  or  modlflcatlons  therein,  as  herein- 
before set  forth,"  he  placed  certain  logs  up- 
on the  bank  of  the  stream,  whlch»  "accord- 
ing to  the  terms  of  the  contract  and  Its 
amendment  or  supplement,"  went  Into  the 
defendant's  possession,  and  were  ranoved 
away  from  the  landings  under  his  charge. 
In  the  statement  certain  credits  are  allowed 
the  .defendant  among  which  Is  one  of  50 
cents  per  1,000  feet  for  driving  the  logs.  The 
defendant  pleaded  non  assumpsit,  imyment, 
set-off,  and  the  statute  of  Umitatloas.  On 
the  trial  of  the  cause,  attex  the  plalntlfl  had 
dosed  his  testimony,  the  court  granted  a 
compulsory  nonsuit  which  It  subsequently 
refused  to  take  off.  This  is  assigned  for  er- 
ror. 

The  defendant  alleges  that  the  claim  of 
the  plaintiff  Is  barred  by  the  statute  of  lim- 
itations; that  the  sealed  contract  between 
the  parties  was  so  far  modified  and  altered 
by  a  subsequent  parol  agreement  that  It  all 
became  parol;  and  bence,  after  six  years,  no 
action  could  be  maintained  upon  It  The 
plaintiff  denies  that  there  was  any  material 
■Heratlon  In  the  original  contract,  and  that 
the  alleged  modlflcatlons  did  not  convert  it 
into  a  parol  aigreement  and  thereby  enable 
the  defendant  to  Interpose  the  bar  of  the 
statute  of  limitations.  In  Lawall  v.  Rader, 
S4  Pa.  286,  Sfr.  Jostlee  Knox,  speaking  for 
the  eourt,  says:  "Where  a  contract  under 
seal  u  sdtered  by  paml.  it  all  becomes  pe- 


EoL  Bat  a  nf ere  addttloaal  ^arol  agreement, 
not  changing  or  modifying  the  one  under 
seal,  will  not  have  this  effect;  '  nor  -  will  a 
stipulation  by  parol,  releasing  or  waiving 
perfoixnance  of  part  of  the  covenant  The 
tost  of  collision,'  said  Chief  Justice  Oibson 
in  IDUmaker  v.  Insm-ance  Go.,  6  Watts  &  S. 
430,  'was  the  capacity  of  the  two  contracts 
to  be  execiUed  together.  Where  that  can  be 
done,  the  one  is  not  substituted  for  the  oth- 
er; and,  where  there  Is  in  fact  substitntlon. 
It  operates  as  abandonment  the  specialty  be- 
ing relinquished,  exc^t  as  matter  of  refer- 
ence, for  the  terms  .of  the  parol  contract 
which  has  snpplhnted  It' "  It  wUl  be  x>b- 
served  by  reference  to  the  statement  that 
the  sealed  contract  was  changed  by  agree- 
ment of  the  parties,  and  that  in  puiBuance 
of  the  modification  of  the  agreement  the 
loga  were  delivered  to  the  defendant  on  the 
bank  of  the  stream.  The  changes,  there- 
fore, were  not  mere  waivers  of  conditions 
precedent  to  the  right  of  the  plaintiff  to  re- 
cover, and  which  would  not  prevent  the 
plaintiff  from  sastalnlng  the  action.  Did  they 
materially  change  the  oils^ai  contract  so 
that  it  and  the  subsequent  parol,  agreement 
could  not  be  executed  togetlua:?  .The  sealed 
contract  required  the  plaintiff  to  drive  the 
logs  into  the  boom  at  WilUamsport  where 
they  were  to  be  delivered  to  the  defendant. 
The  price  named  in  the  agreement  was  based 
upon  a  delivery  at  that  point  The  parol  con- 
tract however,  required  the  defendant  to 
"take  charge  of  all  logs  banked  or  ready  to 
be  thrown  into  the  stream,"  and  to  drive 
them  to  the  booms  at  WlUlamsport  and  Lock 
Haven.  The  defendant  was  also  to  be  re- 
sponsltde  for  the.  logs  which  he  failed  to 
drive  Into  the  booms.  TUs  agreement,  thrae- 
fore,  changed  the  sealed  contract  as  to. the 
place  where  the  defendant  was  to  take  pos- 
session of  Uie  logs,  the  respoaslblUty  of  the 
parties  in  drtrlng  them  to  the  booms,  and, 
as  shown  by  the  statement  the  price  to  be' 
paid  for  the  lumber.  It  is  claimed  by  the 
plaintiff  that  the  price  remained  the  same, 
and  that  the  defendant  was  paid  by  the 
plaintiff  for  driving  the  logs  to  the  boom. 
We  think  these  modlflcatlons  of  the  contract 
were  material,  and  changed  the  liability  of 
the  parties.  The  changes  are  averred  In  the 
statement  to  have  been  made'  by  agreement 
at  the  parties,  and  bence  the  whole  contract 
became  a  parol  agreement  By,  the  sealed 
agreemoit  there  was  no  liability  on  the  de- 
fendant for  the  logs  ontU  they  were  deliver- 
ed to  him  at  the  boom.  By  tiie  parol  altera- 
tions the  defendant  was  to  take  possession 
of  the  logs  on  the  bank,  and  drive  them  to 
the  boom.  This  imposed  a  different  obliga- 
tion on  the  defendant  not  contemplated  or 
Included  In  the  original  contract.  The  de- 
fendant was,  by  the  new  contract,  to  be  re- 
sponsible for  aU  logs  he  failed  to  drive  Into 
the  booms  on  the  spring  floods  of  1886.  This 
created  a  different  and  distinct  IlabUity,  not 
Impoaed '  by  the  seated,  icoatraotr  which  re- 
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quired  the  defendant  to  pay  only  for  sucli 
logs  OS  were  "scaled  straight  and  sound 
from  the  WUUamsport  and  Lock  Haven 
booms."  The  changes  In  the  original  con- 
tract. Just  noted,  necessarily  resulted  In  a 
change  of  the  defendant's  liability  as  to  the 
amount  due  on  the  contract  The  plaintiff, 
in  his  statement,  allows  the  defendant  a 
credit  of  50  cents  per  1,000  feet,  for  driving 
the  logs.  There  is  no  provision  fli  the  terms 
of  the  original  contract  requiring  the  de- 
fendant to  drive  the  logs  to  the  boom,  and 
there  is  none  allowing  him  a  credit  of  any 
sum  for  such  services.  This  is  likewise  a 
change  made  by  the  subsequent  parol  con- 
tract. It  Is  apparent  that  the  parol  modifica- 
tions were  not  an  additional  ag^reement,  nor 
were  they  mere  waivers  of  part  of  the  cov- 
enants contained  In  the  sealed  contract.  It 
Is  equally  clear  that  the  two  contracts  could 
not  be  performed  together.  If  the  terms  of 
the  original  agreement  had  been  carried  out, 
the  logs  would  have  been  delivered  in  the 
booms  by  the  plaintiff  without  any  responsi- 
bility therefor  on  the  defendant  and  he 
could  be  compelled  to  pay  for  those  only 
which  were  scaled  to  him  from  the  booms. 
If,  howevOT,  the  parol  agreement  was  ef- 
fective, and  is  to  be  enforced,  the  defend- 
ant should  have  received  the  logs  on  the 
bank,  and  taken  them  to  the  boom  on  his 
own  responsibility.  This  he  did  by  a  con- 
tract with  the  plalntin;,  and  h«ice  his  lia- 
bility arises  on  the  modified  agreement  We 
treat  the  statement  and  its  averments  as 
they  stood  at  the  time  the  nonsuit  was  grant- 
ed, regardless  of  the  subsequent  action  of  the 
court  In  permitting  the  amendment  The 
part  of  the  statement  sought  to  be  eliminat- 
ed was  clearly  an  admission  advantageous  to 
the  defendant.  It  follows  that  the  sealed 
contract  must  be  regarded  as  having  been 
so  far  modified  as  to  make  a  new  parol  con- 
tract between  the  parties,  and  that  the  stat- 
ute of  limitations  Is  a  bar  to  the  action.  The 
learned  trial  judge  committed  no  error  in 
granting  the  nonsuit  and  the  Judgment  Is 
affirmed. 


COMMONWEALTH  ex  rel.  HARMAN,  Dist 
Atty.,  V.  KRIOKBAUM. 

(Supreme  Court  of  Penusylvania.    May  18, 
1901.) 

COUNTT  C0MMISS10NKR3— SURETY  OF  COUNTY 
OFFICER. 

A  county  commlnsioner,  who,  while  hold- 
ing office,  becomes  a  surety  on  the  bond  of  the 
■county  treasurer,  does  not  thereby  violate  Pen. 
Code  March  31,  1860,  {  66,  prohibiting  any 
councilman,  burgess,  trustee,  manager,  or  di- 
rector of  any  municipality  or  public  institution 
to  be  at  the  same  time  a  treasurer  or  other 
officer,  or  the  surety  of  such  an  officer. 

Appeal  from  court  of  common  pleas,  Co- 
lumbia county. 

Quo  warranto  on  the  relation  of  John  O. 
Barman,  district  attorney,  against  William 


Krickbaum.    From  an  adverse  Judgment,  de- 
fendant appeals.    Reversed. 

H.  M.  Hinckley,  C.  A.  Small,  and  W.  H- 
Rhawn,  for  appellant  John  G.  Harman  and 
Orant  Herring,  for  appellee. 

MESTREZAT,  J.  Jeremiah  Snyder  wa« 
elected  treasurer  of  Columbia  county  on  No- 
vember 6,  1898,  for  the  term  of  two  yean, 
commencing  on  th6  first  Monday  of  the  fol- 
lowing January.  On  December  11,  lS9d,  be 
executed  and  delivered  to  the  commonwealth 
a  bond  in  the  sum  of  ^15.000  for  the  faitbf ul 
discharge  of  his  duties.  On  January  4,  1900, 
he  gave  to  the  commissioners  of  Columbia 
county  a  bond  In  the  sum  of  160,000,  condi- 
tioned for  the  faithful  performance  of  bis 
official  duties.  William  Krickbaum,  the  re- 
spondent and  appellant  is  one  of  the  sureties 
on  each  of  said  bonds.  In  November,  1S96, 
Krickbaum  was  elected  to  the  office  of  coun- 
ty commissioner  of  Columbia  county,  and 
entered  upon  the  duties  of  his  office  the  first 
Monday  of  January,  1887,  for  the  term  of 
three  years.  In  November,  1888,  he  was  re- 
elected to  said  office,  and  entered  upon  Its 
duties  the  first  Monday  of  the  following  Jan- 
uary. At  the  time  of  becoming  surety  on 
said  bonds  he  was,  therefore,  a  county  com- 
missioner of  Columbia  county.  At  the  In- 
stance of  T.  J.  VandersUce,  Esq.,  the  district 
attorney  of  Columbia  county  presented  a 
suggestion  to  the  court  of  common  pleas  of 
that  county,  setting  forth  the  above  and  oth- 
er reasons  for  a  quo  warranto  against  the  re- 
spondent and  the  writ  was  duly  awarded 
against  him,  to  show  by  what  authority  be 
claimed  to  exercise  the  office  of  county  com- 
missioner of  said  county.  The  respondent 
filed  an  answer  to  the  suggestion,  admitting 
the  facts  above  recited,  but  denying  the  oth- 
er allegations  of  the  suggestion.  The  relator 
demurred  to  the  answer  so  far  as  It  admit- 
ted the  facts,  and  moved  the  court  for  Judg- 
ment of  ouster  against  the  respondent  The 
demurrer  was  sustained,  and  on  March-  11. 
1901,  Judgement  was  entered  against  Krick- 
baum, ousting  him  from  the  office  of  county 
commissioner  of  Columbia  county.  On  the 
same  day  the  court  below  Issued  an  injunc- 
tion against  the  respondent  restraining  him 
from  exercising  the  office  of  county  commis- 
sioner, and  from  retaining  In  his  possession 
the  books  and  papers  of  said  office.  The  ac- 
tion of  the  court  in  entering  the  Judgment  of 
ouster  and  in  issuing  the  Injunction  is  as- 
signed for  error. 

The  pleadings  raise  but  a  single  question 
for  consideration,  and  that  is  whether  a 
county  commissioner  can  legally  become  a 
surety  on  the  official  bond  of  a  county  treas- 
urer. This  Involves  a  construction  of  the 
sixty-sixth  section  of  the  Penal  Code  of 
March  31,  1860,  the  part  thereof  material  to 
this  Issue  being  as  follows:  "It  shall  not  be 
lawful  for  any  councilman,  burgess,  trustees, 
manager  or  director  of  any  corporation,  ma- 
nldpallty  or  public  InstltuUon,  to  be.  at  tbe 
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game  time,  a  treasurer,  secretary  or  other 
officer,  subordinate  to  the  president  and  di- 
rectors, who  shall  receive  a  salary  therefrom, 
or  be  the  surety  of  such  officer;  •  •  *  and 
any  person  violating  these  proylslons,  or 
either  of  them,  shall  forfeit  his  membership 
In  such  corporation,  municipality  or  institu- 
tion, and  his  office  or  appointment  thereun- 
der, and  shall  be  held  guilty  of  misdemean- 
or, and  on  conTlctlon  thereof,  be  sentenced 
to  pay  a  fine,  not  exceeding  five  hundred 
dollars."  P.  L.  1860,  p.  400.  It  was  con- 
tended by  the  appellee,  and  so  held  by  the 
court  below,  that  the  statute  applied  to  the 
case  in  hand,  and  that  the  act  of  the  re- 
spondent in  becoming  surety  for  Jeremiah 
Snyder,  the  county  treasurer,  offended  against 
Its  provisions.  The  learned  judge  specially 
presiding  held  that  a  county  commissioner 
comes  within  the  designation  of  a  "council- 
man, burgess,  trustee,  manager  or  director," 
hi  contemplation  of  the  act,  and  that  a  coun- 
ty is  a  corporation,  within  the  terms  of  the 
statute. 

We  do  not  agree  with  the  trial  Judge  that 
a  county  commissioner  is  included  in  the  offi- 
cials designated  in  this  section  of  the  act 
of  1860.  If  we  correctly  apprehend  the  posi- 
tion of  the  learned  Judge,  it  is  that  a  county 
commissioner  Is  a  "trustee"  for  the  county, 
which  he  holds  is  a  corporation,  in  contem- 
plation of  the  statute.  It  is  quite  clear  that 
a  county  commissioner  is  not  a  councilman, 
burgess,  or  director  of  a  corporation,  within 
the  intendment  of  the  statute.  Hence,  if  sub- 
ject at  all  to  the  proylslons  of  the  act,  it  must 
be  as  a  trustee  or  manager  of  the  county  as  a 
corporation.  In  our  Judgment,  there  can  be 
no  substantial  basis  on  which  such  a  con- 
struction can  rest.  It  Is  true  that  county 
commissioners  are  the  agents,  trustees,  and 
managers  of  the  county  and  its  financial  af- 
fairs. Th^  are  In  a  fiduciary  capacity,  and 
tbe  money  of  the  county  is  expended  on  or- 
ders drawn  by  them  on  the  county  treasurer. 
They  have  the  custody  and  control  of  the 
property  of  the  county,  and  conduct  all  its 
litigation.  They  exercise  all  the  corporate 
powers  of  the  county.  These  are  some  of 
tbe  powers  and  duties  that  pertain  to  the 
office  of  county  commissioner.  But  the  act 
does  not  subject  parties  to  its  provisions  be- 
cause they  iwssess  these  powers  or  exercise 
these  and  other  prescribed  duties,  but  be- 
cause they  are  included  among  the  officials 
therein  designated.  It  is,  therefore,  as  one 
of  the  class  of  officers  named  in  the  statute 
that  any  person  is  forbidden  to  become  sure- 
ty for  another,  and  is  made  subject  to  pen- 
alties for  violating  its  provisions.  The  office 
of  county  commissioner  Is,  as  has  been  said, 
coeval  with  the  settlement  of  the  country, 
and  Is  recognhsed  In  and  exists  under  the 
present  constitution  of  the  commonwealth. 
Any  person  familiar  with  the  offices  and  af- 
fairs of  the  counties  of  the  state  knows  of 
the  office  and  the  general  duties  of  a  county 
commissioner.    It  is  as  distinctive,  definite. 


and  well  understood  as  the  office  of  conndl- 
man  or  burgess.  It,  therefore,  cannot  be  pre- 
sumed that  the  legislature,  when  it  passed 
the  act  In  question,  did  not  know  of  this  of- 
fice, which  is  as  <dd  as  the  state  itself.  On 
the  contrary.  It  must  be  assumed  that  the 
legislature  knew  of  the  office  and  Its  duties, 
and  intentionally  excluded  it  from  the  pro- 
visions of  the  act.  As  easily  could  the  legis- 
lature have  prohibited  from  becoming  surety 
on  an  official  bond,  and  named  as  subject  to 
the  penalties  imposed  by  the  statute,  a  coun- 
ty commissioner,  by  his  official  title  as  a 
councilman  or  a  burgess.  Unless  it  was  the 
intention  of  the  lawmaking  power,  no  reason 
can  be  assigned  why  a  county  commissioner 
was  not  included  in  the  act.  Naming  the  offi- 
cials set  out  in  the  statute  shows  conclusive- 
ly the  legislative  intent  to  exclude  all  other 
officials.  "ExpresElo  unlus  est  exclusio  alter- 
ius."  We  are  dealing  with  a  highly-penal 
statute,  and,  as  said  by  this  court  of  the  sec- 
tion In  question,  we  cannot,  fo;  this  reason, 
extend  it  by  Implication  beyoM  its  precise 
meaning.  The  construction  we  have  given 
the  act  conforms  to  this  well-established  rule 
of  interpretation.  It  is  not  for  the  courts  to 
extend  the  act  to  county  commissioners  or 
to  other  officials  for  reasons  that  moved  the 
legislature  to  make  the  statute  applicable  to 
the  officials  therein  designated.  Those  rea- 
sons, doubtless,  were  as  convincing  why  a 
county  commissioner  should  hare  been  in- 
cluded in  the  provisions  of  the  statute  as 
why  a  councilman  or  burgess  should  have 
been  made  subject  to  the  act;  but  it  Is  not 
the  reasons  that  Impelled  the  legislature  to 
pass  the  act  nor  the  meaning  or  spirit  of  the 
statute,  that  controls  its  Interpretation,  and 
determines  whether  the  respondent  is  wltliln 
its  terms.  The  fact  that  the  language  of  the 
act  does  not  clearly  include  the  office  held 
by  the  respondent  excludes  ht>n  from  its  oper- 
ation. In  support  of  bis  position,  the  learned 
trial  judge  cites  and  relies  upon  Com.  v.  Mor- 
risey,  86  Pa.  417.  He  evidently  confounds 
the  language  of  the  two  sections  of  the  act. 
It  was  there  held  that  the  treasurer  of  a 
school  district  was  a  township  or  municipal 
officer,  within  the  terms  of  the  sixty-fifth  sec- 
tion of  the  act  of  March  31,  1860,  which  pro- 
hibits, under  certain  penalties,  "any  state, 
county,  township  or  mimicipal  officer"  char- 
ged with  the  collection  and  disbursement  of 
public  money  from  converting  it  to  his  own 
use.  If  the  sixty-sixth  section  had  made  it 
unlawful  for  any  city,  borough,  or  county  offi- 
cer, instead  of  any  councilman,  burgess,  trus- 
tee,-or  manager,  to  do  the  acts  therein  named, 
the  case  cited  would  have  been  applicable^ 
and  controlled  the  construction  of  the  sixty- 
sixth  section.  But  instead  of  using  the  broad 
language  of  the  sixty-fifth  section,  and  mak- 
ing it  applicable  to  any  "state,  county,  town- 
ship or  municipal"  officer,  the  language  of  the 
section  confines  it  to  certain  designated  offi- 
cers of  a  city,  borough,  corporation,  munici- 
pality, or  public  Institution. 
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The-  view -«r«  entertain  of  tbe  case  makes 
it  tumeceaaary  to  determine  whether  a  connty 
la  a  corporation,  'wlttaln  the  meaning  at  the 
act  ThlB  question  becomes  Immaterial,  if  a 
county  comrnlaaioner  is  not  subject  to  Its  pro* 
Yielons,  The  assignments  of  error  are  sus- 
tained, the  Judgment  Is  reversed,  the  Injuoc* 
tton  is  dlssalred,  and  Judgment  Is  entered  tot 
the  respondent  on  the  demurrer. 


MOHmS'v.  OITT  or  PHILADBLPHIA  et  al. 

(Supreme  Court  of  PeonsylTania.    May  IS, 
1901.) 

8TRBBT8-DEEDS-VACATI0N. 

1.A  deed  conveying  land  for  a  street  to  a 
city  "to  have  and  to  hold  •  •  •  to  the  same 
extent  and  with  the  same  eSect  as  If  the  said 
street  had  been  opened  by  a  decree  •  •  • 
on  proceedings  bad  for  that  purpose  under  the 
road  laws  of  the  commonwealth,"  gives  the 
dty  the  same  power  over  the  street,  including 
the  narrowing,  or  vacating  of  it,  as  though  it 
had  been  opeied  by  adverse  legal  proceedmgs. 

2.  The  liquidation  or  payment  of  damages  is 
not  a  prerequisite  to  vacation  or  narrowing  of 
a  street. 

Appeal  from  court  of  common  pleas,  PbUa- 
delphla  county. 

Suit  by  J.  Cheston  llorris  against  the  city 
of  Philadelphia  and  others,  officers  th^eof. 
From  decree  sustaining. demurrer  to  and  dis- 
missing the  bUl,  plalntltC  appeals.    Affirmed. 

William  &.  Morris  and  O.  Helde  Morris, 
for  appellant  John  H.  Manrer  and  Francis 
li..  Whyland,  Asat.  City  Sols.,  and  John  li. 
Kinsey,  City  Sol,  for  appellees. 

FBLL;  7.  The  object  of  this  blU  was  to 
enjoin  the  city  from  Improving  Llnmore 
street  on  the  lines  established  by  the  board 
of'  surveyors,  in  pursuance  of  an  ord^  of 
city  councils.  The  plaintiff  Is  the  owner 
of  properties  fronting  on  the  street,  whldi 
he  purchased  in  August,  1SS9,  without  no- 
tice 'that  his  grantor  had  dedicated  the  street 
to  public  use  by  deed  dated  July,  1888,  ac- 
cepted by  the  city  May,  ISOO,  and  recorded 
In.  August  of  that  year.  The  street  as  orig- 
inally laid  ont  varied  In  width  at  different 
points  from  30  to  46  feet.  The  deed  of  dedi- 
cation described  the  street  as  of  the  uniform 
width  of  40  feet,  and  purported  to  convey 
the  street  as  physically  opened.  A  width  of 
40  feet  includes  part  of  a  lot  purchased  by 
the  platntlfc;  In  front  of  which  the  street  as 
opened  was  but  30  feet  wide,  and  there  were 
other  but  less  material  variations  between 
the  lines  of  the  street  as  they  existed  when 
the  plaintiff  bought  and  the  lines  as  -  fixed 
by  the  deed  of  dedication.  In  1890  the  board 
of  surveyors  made  and  confirmed  a  plan  in 
which  Llnmore  street  is  plotted  of  a  uniform 
width  of  SQi  feet,  and  shortened  at  one  end 
70  feet.  The  proposed  improv«nent  of  the 
stceet'ls.'ln  conformity  with  this  plan. 

TlM-  substance  of  the  plalntlfTa  contention' 
Is  that,  while  the  deed  of  dedication  Is'  la>. 


operative  and  a  doud  on  bis  title  as  <«r  as  It 
conflicts  with  his  rights  as  a  purchaser  with- 
out notice,  it  is  in  all  other  respects  VBUd 
and  effective;  that  the  street  as  laid- out  has 
been  dedicated  by  Implication  by  the  open- 
ing thereof  and  use  for  10  >eac8,-  and  bytiie 
acceptance  by  the  dty  as  shown  by  legisla- 
tion concerning  it;  that  by  both  the  expresi 
and  the  Implied  dedication  the  city  cove- 
nanted to  use  and  maintain  the  street  as  a 
public  highway,  and  that  it  cannot  nowvacate 
it  except  in  the  manner  provided  by  tbe  act 
of  1854.  The  ground  covered  by  the  street 
was  conveyed  to  the  city,  "to  have- and  to 
hold  *  *  *  to  the  same  extent  and  witb 
the  same  effect  as  if  the  said  street  had  been 
opened  by  a  decree  of  the  coort  of  quarter 
sessions  for  the  county  of  Philadelphia  npon 
proceedings  had  for  that  purpose  under  the 
road  laws  of  the  commonwealth  of  Pennsyl- 
vania." The  deed  gave  to  the  city  the  same 
power  over  the  street  that  It  has  OTer  a 
street  opened  by  advose  legal  proceedings, 
and  the  right  of  the  city  to  narrow  or  vacate 
a  street  so  opened,  under  proceedings  such 
as  were  instituted  in  this  case,  is  beyond 
doubt,  and  the  liquidation  or  payment  of 
damages  is  not  a  prerequisite  to  a  legal  vaca- 
tion. WetherlU  v.  Railroad  Co..  195  Pa.  156, 
46  Atl.  G68.  As  the  street  plotted  on  the  dty 
plan  is  wholly  within  the  lines  of  the  street 
as  originally  opened,  no  right  of  tbe  plain- 
tiff growing  out  of  bis  purchase  wlttout 
notice  of  the  deed  to  the  city  is  Interfered 
with.  For  any  injury  he  may  ssatain  by 
reason  of  tbe  narrowing  or  vacation,  he  has 
an  adequate  remedy  at  law.  The  decree 
sustaining  the  demurrer  and  dismlsBtaig  the 
biU  is  affirmed. 


JSEIwLY  V.  UNION  TRAOTION  00. 

^Supreme  Court  of  Pennsylvania.    Hay  13^ 

lOOl.) 

STaEBT  RAILROASa-PBRSONAL  INJtTRIIS— DS- 

FENSS— MASTER  AND   SBRVANT. 

Street-railway  tracks  of  defendant  were 
used,  not  only  for  its  cats,  but  also,  by  ita  per- 
mission, for  those  of  the  H.  Co.,  by  which  plain- 
tiff was  employed  as  a  conductor.  Cars  going 
east  on  the  south  track  passed  onto  the  north 
track,  to  go  west,  by  means  of  two  switches.  70 
feet  apart.  It  was  the  duty  of  the  conductor 
of  the  first  car  arriving  at  tiie  east  end  of  the 
south  track  to  stop  east  of  the  easternmost 
switch,  and  by  means  there<rf  to  pass  to  the 
north  track,  after  reversing  the  trolley  pole, 
and  putting  up  the  fender  on  the  east  end  of 
the  car.  The  conductor  of  the  car  next  arriving 
was  to  pass  In  like  manner  to  the  north  track, 
by  means  of  the  other  switch.  While  a  car  of 
defendant  was  standing  east  of  the  easternmost 
switch,  plaintiff's  car  arrived,  and  stopped  Just 
east  of  the  other  switch;  and,  while  he  was 
patting  up  the  fender  on  the  east  end  of  his  car. 
he  was  struck  by  defendant's  car,  which,  start- 
ing to  go  to  the  north  track,  ran  west  on  the 
Eonth  track,  because  of  the  failure  of  its  motor- 
man  to  turn  the  easternmost  switch.  RtH  that 
the  track  where  plaintiff  was  InJnred  was,  for 
the  time,  the  track  of  his  employer,  and  not 
that  of  defendant,  within  Act  April  4,  1868,  | 
1  (P.  li  68),  providing  that  when  a  person  is 
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JDjared  wUl«  etnphmd  aboottha  nmi  of  a  rail* 
road  company,  or  aboot  a  car  thereon,  his  right 
of  action  against  the  company  shall  be  only 
such  as  he  vonld  hare  trere  he  ita  employe. 

Appeal  from  court  of  common  pleas,  Pblla- 
delphla  coimty. 

Action  by  John  Kelly  against  the  Union 
Traction  Company,  which  succeeded  to  the 
rights  and  liabilities  of  the  Philadelphia 
Traction  Company.  Judgment  for  plaintiff. 
Defendant  appeals.    Affirmed. 

Charles  Blddle  aad  Tbomas  liaunlag,  for 
appellant    J.  Martin  Rommel,  ton  asPcUt*. 

MUSTRBZAT,  J.  This  OMe  was  heard 
and  determined  by  the  conrt  bdow,  under 
the  act  of  AfMiL  22,  1S74.  XlM  defense  is  rest- 
ed solely  upon  the  act  of  April  4,  1868  (P.  U 
58;  Purd.  Dig.  p.  1601,  pl&  6.  7).  The  first 
section  of  the  act  prayidas  aa  foUows:  "When 
any  person  shall  sustain  pcrsoaal  Injury  or 
Ion  of  life  while  lawfully  engaged  or  em- 
ployed on  or  abont  the  roads,  works,  depots 
and  premises  of  a  railroad  eompany,  or  in  or 
about  any  train  or  car  therrin  or  tberess, 
U  which  company  snoh  person  Is  not  an  em- 
ploy6,  the  right  of  action  and  reea<very  in  all 
such  cases  against  the  company  ahaU-  be  such 
only  as  would  exist  if  such  person  were  an 
employfi:  poerided,  that  this  section  shall 
not  apply  to  passengers."  The  trial  Jndge 
held  that  the  act  had  no  application  to  the 
tact*  of  this  case^  and  catered  Jodgment  in 
favor  of  the  plaintiff.  We  agcee  with  bis 
ceBclusion. 

Arch  street.  In  Pbiladelphia,  runs  east  and 
west,  and  has  two  passenger  railway  tracks 
laid  on  It,  from  Tenth  street  to  Front  street 
The  cars  run  aaat  on  the  south  track,  and 
west  on  the  north  track.  Near  Front  street 
the  south  track  was  connected  with  the  north 
track  by  two  switches,  abont  70  feet  apart 
extending  northwestwardly.  The  tracks  and 
■witches  were  used  by  the  d^endant  com- 
pany in  the  operation  of  its  railway  cars. 
They  were  also  used  by  the  Hestonvllle, 
Mantuhi  A  Fairmount  Passenger  Railway 
Company  for  the  operation  of  its  cars,  under  a 
contract  with  the  Philadelphia  Traction 
Company.  Bleetric  trolley  cars  were  used  by 
both  companlea  When  combig  east  on  Arch 
street,  it  was  the  dnty  of  the  motonnan  to 
stop  his  empty  car  east  of  the  easternmost 
switch,  and  that  of  the  motorman  cm  the 
following  oar  to  stop  his  car  east  of  the 
westernmost  switch.  The  conductor  would 
then  rercrae  the  trolley  iiole,  and  put  up  the 
folder  OB  tbe  easteim  aid  of  the  car,  so  that 
each  ear  covld  go  west  through  its  switch  on 
the  northorn  track.  The  motorman  was  re- 
quired to  Aitt  his  switch  before  he  started 
his  car  westward.  John  Kelly,  the  plaintiff, 
was  employed  as  •  conductor  by  the  Heston- 
Title  Company,  and  while  In  chafrge  of  one 
of  its  can.  on  the  morning  of  Febmary  21, 
18B6,  was  injured.  Imatedlaitely  betore  the 
aoddcBt,  a  car  of  the  defendant  company 
was  standlaff  eaal  of  tbe  eastenunost  swltcbi 


aad  a  car  of  tbe  Hiestonville  Company,  In 
charge  of  the  plaintiff,  was  standing  just  east 
of  the  westernmost  switch,  both  cars  being  on 
the  south  track.  The  plaintiff,  while  stand- 
ing in  the  stneet  behind  the  easternmost  end 
of  his  car,  with  his  back  to  the  defendaaf s 
oar,  in  tbe  act  oC  patting  up  the  fender  of 
bis  car,  was  struck  by  defendant's  car,  which, 
by  reason  of  the  failure  of  the  motorman  in 
ahaiee  of  said  car  to  turn  the  easternmost 
siwltoli,  ran  west  on  the  south  track. 

fSuoh  is  a  snmmary  of  the  facts  found  by 
tbe  teamed  trial  judge,  upon  which  the  que»- 
tiea  here  must  be  determined.  In  Mulher- 
rln  T.  BaHread  Co.,  81  Pa.  S66,  the  defendant 
onuiMUiS'  bad  by  agreement  a  right  of  track- 
age orer  the  parallel  tracks  of  another  com- 
pany, in  whose  service  tbe  plaintiff  was  en- 
gaged when  he  was  injured.  While  in  tbe 
discharge  of  his  duty  as  a  brakeman  of  tbe 
other  company,  he  was  struck  by  an  engine  of 
the  defendant  company  while  It  was  passing 
over  the  tracks  It  used  by  agreement  with 
the  otii«:  company.  It  was  tieldtbat  tbe  act 
of  1868  applied,  and  iH^vented  a  recovery. 
In  concluding  the  opinion  of  the  court  Mr, 
Justice  Paxson  says:  "He  [the  plalntlffl  was 
not  an  employs  of  the  defendants,  but  lie 
was  employed  on  or  alMut  their  road.  The 
fact  that  the  defendants  wwe  oaly  entitled  ts 
track  rights  to  the  road  is  not  material 
This  is  not  a  question  of  the  extent  of  their 
title.  It  was  the  road  of  the  disfendants  for 
the  purpose  of  moving  their  trains,  which  la 
sufficient  to  bring  the  case  within  the  act  of 
1868."  The  same  principle  Is  reiterated  In 
Cummlngs  ▼.  Railway  Co.,  92  Pa.  82.  There 
it  is  said  by  the  court  tbat  "tiiie  side  track 
here,  though  upon  the  property  of  the  plain- 
tiff's employer,  was  nevertheless  used  by  the 
defendant  and  by  his  license.  The  plaintiff 
below  was  therefore  employed  on  or  abotit 
tbe  defendant'^  road,  and  within  the  very 
tefma  of  the  act  of  1888."  It  is  therefore 
settled  that  the  road  on  or  about  which  the 
accident  occurs  need  not  be  owned  by  the  de- 
fendant company  to  bring  it  within  the  terms 
of  the  act  of  1868,  but  the  use,  by  agreement 
of  the  road  of  another  company  by  the  de- 
fendant company  makes  it  tbe  letter's  road 
In  contemplation  of  tbe  act  Applying  this 
rule  to  the  case  In  hand,  the  sontii  track  on 
Arch  street  and  especially  that  part  of  it  at 
the  place  of  the  accident  being  In  the  use  of 
the  Uestonvllle  Company,  was  the  road  of 
that  company,  within  tbe  terms  of  the  aet 
and  was  not  tbe  road  of  the  defendant  com- 
pany. The  south  track  was  essentially  the 
rood  of  the  company  whose  cars  were  run- 
ning east  Neither  company  used  that  track 
for  west-bound  cars,  and  wtien  used  for  east- 
bonnd  traffic  it  l)ecame  the  road  of  the  com- 
pany so  using  it  When,  therefore,  the  plain- 
tiff was  injured,  tie  was  lawfullx  engaged  In 
the  service  of  his  employer,  the  HestonviUe 
Gonpany,  on  or  abont  its  road,  and  not  on  or 
about  the  road  of  the  defendant  company. 
iota  traak  at  that  point  waa>ln  tbe  omoC  tbe 
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Hestonrllle  Company,  and  therefore  bad,  by 
agreement  of  the  parties,  become  for  the 
time  being  the  road  of  that  company.  Its 
employes  In  the  operation  of  Its  can  had  a 
right  to  be  there,  and  they  conid  enforce 
their  right  to  protection  against  the  negli- 
gence of  every  one  sare  the  co-employ£s  of 
that  company.  It  follows,  therefore,  that 
as  the  plaintiff  was  not  engaged  on  or  about 
the  road  of  the  defendant  company,  or  in 
or  about  any  car  thereon,  at  the  time  he  was 
Injured  by  the  negligence  of  its  servant,  the 
act  of  1868  does  not  make  him  a  quasi  em- 
pIoy6  of  the  defendant,  and  hence  it  cannot 
be  invoked  as  a  defense  to  this  action.  The 
assignment  of  error  is  overruled,  and  the 
Jndgmoit  is  affirmed. 


DATJBERT  t.  DELAWARE,  L.  &  W.  R.  CO. 

(Sapreme  Court  of  Pennsylvania.    May  13, 

1901.) 

BAILROAIMJROSSINa  ACCIDBNT-NBaUGENCB- 

CONTRIBUTORT  NEOUOENCB  OF 

PARENT— EVIDBNCB. 

1.  A  mother  is  not  guilty  of  negligence  con- 
tributing to  the  death  of  her  boy,  killed  by  a 
train  at  a  crossing,  by  sending  him  on  an  er- 
rand which  required  him  going  over  the  cross- 
ing; he  being  9  years  old,  and  familiar  with  tiie 
place. 

2.  The  duty  of  a  railroad  company  to  a  boy 
going  over  a  crossing  on  a  highway  is  not  af- 
fected by  the  fact  that  jnst  previously  he  had 
been  a  trespasser  on  its  platform. 

3.  Testimony  of  several  persons,  including 
two  who  were  waiting  for  a  train  which  came 
onto  a  crossing  immediately  after  another  had 
crossed  in  the  opposite  direction,  that  they 
heard  it  give  no  signal,  and  that  it  was  moving 
at  a  pretty  good  speed,  and  could  not  be  seen 
because  concealed  by  the  other  train,  is  suffi- 
cient evidence  of  negligence  in  its  approach  to 
the  crossing,  where  It  struck  a.  boy  who  bad 
passed  onto  the  track  from  behind  the  other 
train. 

Appeal  from  court  of  common  pleas,  La- 
zerne  county. 

Action  by  Lewis  Daubert  against  the  Dela- 
ware, Lackawanna  &  Western  Railroad  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
appeals.     Affirmed. 

Henry  W.  Palmer  and  Andrew  H.  Mc- 
CUntock,  for  appellant.  John  T.  Lenahan 
and  £^ward  A.  Lynch,  for  appellee. 

MBSTREZAT.  J.  In  1893  Lewis  Daubert, 
the  appellee,  resided  with  his  family  in  the 
village  of  Beach  Haven,  Luzerne  county. 
The  defendant  company's  road  passes  north 
and  south  through  the  village,  with  a  sta- 
tion several  feet  from  a  public  highway 
crossing  the  railroad  east  and  west.  The 
station  platform  extends  to  the  highway. 
The  main  track  of  the  railroad  runs  imme- 
diately in  front  of  the  platform  of  the  sta- 
tion, and  OB  the  east  side  of  and  about  13 
feet  from  the  track  is  a  long  switch,  used 
for  passing  trains,  connecting  with  the  track 
about  2,000  feet  north  of  the  highway  cross- 
ing.   Dauberf  fl  bouse  was  on  the  highway. 


and  a  short  distance  west  (tf  the  railroad 
track.  He  was  a  blacksmith,  and  had  a  shop 
on  the  highway  east  of  the  crossing.  Short- 
ly before  8  o'clock  on  the  morning  of  the 
18th  of  November,  1893,  the  appellee  having 
gone  to  his  shop,  his  son,  Willie  Daubert,  a 
boy  of  9  years,  was  sent  by  his  mother  bn  an 
errand  to  big  father  at  the  ehop.  Mrs.  Dau- 
bert desired  some  sugar  from  the  grocery 
store  of  the  village,  and  the  boy  was  sent  to 
his  father  to  get  the  money  to  pay  for  It 
This  necessitated  the  boy  crossing  the  de- 
fendants road.  He  went  to  the  station  plat- 
form of  the  railroad,  where  he  met  a  com- 
panion. A  train  standing  in  front  of  the  sta- 
tion moved  out  to  go  north.  The  boys,  con- 
tinuing on  the  platform,  ran  after  the  train, 
and,  when  they  reached  the  end  of  the  plat- 
form at  the  highway,  endeavored  to  cross 
the  railroad  at  the  same  speed,  immediately 
In  the  rear  of  the  moving  train.  That  was 
the  direction  which  Willie  Daubert  waa  re- 
quired to  go  to  perform  his  errand.  His 
companion  succeeded  in  crossing  in  safety, 
but  he  was  struck  and  killed  by  a  train 
going  south  on  the  switch.  The  plaintiff 
brought  this  action  to  recover  damages  for 
the  death  of  his  son,  which  he  alleges  was 
occasioned  by  the  negligence  of  the  defend- 
ant company.  This  was  the  only  question 
submitted  to  the  Jury  by  the  learned  Judge 
of  the  court  below.  The  trial  resulted  In  a 
verdict  and  Judgment  for  the  plaintiff,  from 
which  the  defendant  appealed. 

The  reasons  assigned  In  support  of  this  ap- 
peal and  to  defeat  the  plalntifTs  recover  are 
that  Mrs.  Daubert's  act  in  sending  her  son 
on  the  errand  contributed  to  the  accident; 
that  the  child  was  a  trespasser  on  the  plat- 
form, and  the  company  owed  him  no  duty, 
and  he  was  not  a  traveler  on  the  highway 
at  the  time  of  the  accident;  and  that  plain- 
tiff's proof  of  the  want  of  necessary  signals 
of  the  approach  of  the  train  on  the  siding  was 
totally  inadequate. 

Neither  of  these  positions,  in  onr  Judg- 
ment, is  well  taken.  Nor  are  they  support- 
ed by  the  authorities  cited  by  the  learned 
counsel  for  the  appellant  The  boy  was  kill- 
ed on  a  public  crossing  in  a  small  village. 
He  was  familiar  with  tbe  place,  and  bad 
been  accustomed  to  cross  the  traclra  at  that 
point  frequently  on  his  way  to  school  and  to 
his  father's  shop.  He  was  of  sufficient  age 
to  be  trusted  alone  on  the  street  At  the 
time  of  the  accident  he  was  not  on  the  sta- 
tion platform  or  on  the  company's  premises, 
but  was  on  the  highway,  and  traveling  in  the 
proper  route  to  take  him  to  the  place  where 
his  errand  required  htm  to  go.  His  presence 
on  the  platform  prior  to  the  accident  in  no 
way  affects  the  case.  He  had  returned  to 
the  highway  and  was  proceeding  on  his 
mother's  errand  when  he  was  struck  by  the 
locomotive.  We  cannot  sustain  the  propo- 
sition that,  under  the  circumstances  of  this 
case,  Mrs.  Daubert  was  guilty  of  negligence 
in  Bending  her  child  on  this  errand.     This 
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would  be  great  InJusUce  and  a  hardship  (« 
many  parents  who  must  neceesarlly  avail 
themselves  of  the  assistance  of  their  chil- 
dren. It  would  practically  deprive  the  par- 
ents of  any  use  of  their  children,  and  pre* 
vent  them  from  leaving  the  house  unless  ac- 
companied by  an  adult  person.  Such  a  rule 
of  conduct  lacks  reason,  and  is  without  au- 
thority to  sustain  it  The  decisions  cited  Ui 
support  of  the  appellant's  contention  arose 
nnder  facts  entirely  dissimilar  to  the  facts 
of  this  case.  In  those  cases  the  child  was  of 
very  toider  years,  was  permitted  to  stray 
on  the  railroad  track,  was  unattended,  or 
was  in  a  place  it  had  no  right  to  be.  Not 
one  of  these  facts  appears  in  the  case  at  bar. 

The  second  reason  urged  In  support  of  the 
appellant's  contention— that  the  child  was  a 
loiterer  on  the  platform,  and  not  a  travels 
on  the  highway— Ignores  the  facts  of  this 
case.  The  child  was  at  the  intersection  of 
the  tracks  and  highway  at  the  time  he  was 
killed,  and  the  court  would  have  be«i  com- 
pelled to  set  aside  a  verdict  flnding  the  con- 
trary. The  duty  owed  the  boy  by  the  de- 
fendant company,  therefore,  was  such  as  it 
was  required  to  observe  towards  him  while 
at  a  crossing  and  not  on  the  platform  of  its 
station. 

It  is  further  maintained  by  the  appellant 
that  its  employes  In  charge  of  the  train 
with  which  the  collision  occurred  were  not 
guilty  of  negligence  In  approaching  the  cross- 
hig,  and  that  there  was  no  sufficient  evidence 
of  negUgoit  conduct  on  the  occasion  to  Jus- 
tify its  snbmlssion  to  the  Jury.  This  was  the 
only  question  submitted  to  the  Jury  by  the 
court,  and,  we  think,  upon  evidence  that  Jus- 
tified a  verdict  against  the  defendant.  Ed- 
ward Campbell,  a  newsboy,  was  on  the  plat- 
form at  the  station,  awaiting  the  arrival  of 
the  train  that  caused  the  accident  It  car- 
ried his  papers.  B.  F.  Thomas  was  at  the 
station,  witb  the  Intention  of  taking  this 
train  for  Berwick.  Both  witnesses  testify 
that  they  heard  no  signal  of  the  approaching 
train,  and  that  its  engine,  when  approaching 
the  crossing,  could  not  be  seen  from  the  plat- 
form, by  reason  of  the  departing  train.  They 
also  say  It  was  moving  at  a  pretty  good 
speed.  They  each  had  a  reason,  as  well  as 
an  opportunity,  for  hearing  the  signal  of  the 
incoming  train.  This  evidence  is  relieved 
from  the  weakness  of  purely  negative  testi- 
mony, and  brings  the  case  within  the  doc- 
trine of  Liongenecker  v.  Railroad  Co.,  105  Pa. 
829,  and  Quigley  t.  Canal  Co.,  142  Fa.  388,  21 
AtL  827.  These  witnesses  were  interested  In 
the  arrival  of  the  train,  and  hence  their  at- 
tention would  be  attracted  by  any  signal  of 
Its  approach  to  the  station.  Common  experi- 
ence teaches  that  such  persons  will  observe 
the  warnings  of  an  Incoming  train,  when 
others,  with  no  object  in  awaiting  its  ar- 
rival, might  not  hear  the  signal  In  addi- 
tion to  these  witnesses,  John  Sink  was  at 
the  station  that  morning,  and  he  testifies 
that  he  did  not  hear  a  bell  ring  or  a  whistle 


blow.  Edward  Kester,  an  employ^  of  the 
defendant  company,  was  standing  on  the  rear 
platform  of  the  last  car  of  the  outgoing  train. 
He  says  be  did  not  observe  any  signal  given. 
This  evidence  was  met  by  the  testimony  of 
four  of  the  crew  in  charge  of  the  Incoming 
train  and  another  witness.  One  of  the  em- 
ployes testified  that  the  whistle  was  blown 
for  the  station  when  the  engine  was  about 
2,700  feet  noith  of  It,  and  all  of  them  testi- 
fied that  the  bell  was  rung  as  the  train  ap- 
proached the  crossing.  There  were  some 
alleged  contradictions  of  at  least  two  of  these 
witnesses.  The  trial  court  was  right  in  sub- 
mitting this  evidence  to  the  Jury  to  deter- 
mine whether  proper  signals  of  the  approach- 
ing train  were  given  for  the  crossing  at  which 
Willie  Daubert's  life  was  taken.  It  was 
clearly  for  the  Jury,  and  could  not  have  been 
withdrawn  from  It  without  manifest  error. 

The  seventh  assignment  alleges  error  in 
admitting  in  evidence  certain  rules  and  reg- 
ulations of  the  defendant  company  oftered 
by  the  plaintiff.  It  Is  not  clear  that  the  evi- 
dence was  Incompetent  or  Irrelevant  In  his 
charge,  however,  the  learned  trial  Judge 
withdrew  this  testimony  from  the  considera- 
tion of  the  Jury,  and  we  are  satisfied  that  it 
did  not  prejudice  the  minds  of  the  Jury  In 
their  consideration  of  the  case.  No  mdtlon 
was  made  to  strike  it  out  nor  any  point 
presented  by  the  defendant  requesting  the 
court  to  charge  the  Jury  to  disregard  it  We 
see  no  reason  for  sustaining  the  assignment. 

In  closing  this  opinion,  we  will  quote  what 
was  said  by  our  Brother  Fell  in  Smeltz  v. 
Railroad  Co.,  186  Pa.  364,  40  Atl.  479,  the 
facta  of  which  case  are  very  similar  to  those 
in  the  case  at  bar:  "There  was,  however, 
testimony  which  tended  to  show  that  the 
plaintiff  was  struck  at  the  street  crossing, 
that  no  notice  was  given  of  the  approach  of 
the  west-bound  train,  that  it  came  upon  the 
crossing  as  the  other  train  moved  off,  and 
that  It  could  not  be  seen  by  a  person  cross- 
ing the  first  track  until  he  was  almost  in 
front  of  the  engine.  This  testimony,  in  an 
action  by  one  to  whom  contributory  negli- 
gence could  not  be  imputed,  the  court  was 
l)ound  to  submit  to  the  Jury."  The  assign- 
ments are  overruled,  and  the  judgment  is 
affirmed. 


J.  B.  VAN  9CIVER  CO.  r.  McPHERSON. 

(Supreme   Court   of    Pennsylvania.    May    13, 

1901.) 

pratid  —  evidence  —  ckoss-examination  — 
appeaij—statement  of  ques- 
tion  INVOLVED. 

1.  Where  plaintiff  seeics  to  recover  goods  sold 
to  defendant  on  the  ground  that  they  were  ob- 
tained by  frnnd,  consisting  of  false  representa- 
tions made  by  her,  and  contained  in  a  letter 
written  by  P.  at  her  instance,  plaintiff  may 
show  everything  that  occurred  between  defend- 
ant and  P.  at  the  time  the  letter  was  written. 

2.  Plaintiff,  seeking  to  recover  goods  sold  to 
defendant  on  the  ground  that  she  made  frand- 
olent  representations  that  she  had  means  of 
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Jnr  own  to  meet  tite  liabiHti«B  ah^  might  incur, 
llMr>  on  cross'-exuninatioa  of  defendant,  who 
testified  that  she  had  $1,000  of  her  own  means, 
and  deposited  it  in  the  bank  before  the  pur- 
chase, ask  her  from  whom  she  received  the 
moner. 

3.  Sap.  Ct..  Rnle  26,  proTiding  that  the  atat»- 
ment  of  a  question  involved  on  appeal  should 
not  exceed  six  or  eight  lines,  and  must  not  un- 
der any  circumstances  exceed  half  a  page,  is 
mandatory,  and  its  violation  renders  the  appeal 
liable  to  diamiasal. 

Appeal  from  court  of  common  pleas,  PhlUr 
delphla  county. 

Action  by  the  J.  B.  Van  Sciver  Company 
agatuBt  Mlna  McPherson.  Judgment  for  de- 
fendant, and  plaintiff  appeals.    Revetsed. 

JnlluB  a  Levi  and  M.  Hampton  Todd,  for 
appellant  Lincoln  L.  Eyre  and  A.  S.  L. 
Shields,  for  defendant 

MBSTREZAT,  J.  This  was  an  action  of 
replevin  brought  by  the  plaintiff  to  recover 
from  tile  defendant  certain  furnitore  and 
nphfllBtery  goods.  The  property  was  deliv- 
ered by  the  sheriff  to  the  plaintiff.  These 
goods  were  sold  by  the  plaintiff  to  the  de- 
fendant but  she  failed  to  pay  for  them. 
Whcm  the  plaintiff's  collector  presented  the 
bill  for  payment,  the  defendant  told  him  she 
had  nothing,  and  that  her  estate  had  been 
squaivdered.  This  action  was  then  brought 
to  recover  the  goods  on  the  ground  that  they 
were  obtained  from  the  plaintiff  by  fraud. 
In  support  of  the  allegations  of  frand,  the 
plaintiff  claimed  and  produced  testimony  to 
show  that  at  the  time  the  defendant  pur- 
chased the  goods,  she  represented  that  the 
estate  of  her  deceased  husband  was  large, 
and  that  she  bad  ample  means  of  her  own 
to  pay  any  liabilities  she  might  Incur.  It  Is 
claimed  by  the  plaintiff  that  both  represen- 
tations were  false,  and  were  known  to  be 
so  by  the  defendant  at  the  time  she  con- 
tracted for  the  goods.  To  aid  her  In  com- 
mitting the  fraud,  it  Is  alleged  by  the  plain- 
tiff, the  defendant  referred  the  company  to 
one  6«oi>ge  B.  Payne  as  to  her  solvency, 
and  that  at  her  instance  Payne  addressed 
the  plaintiff  a  letter,  which  was  in  evidence, 
to  the  effect  that  she  was  responsible  for 
the  price  of  the  goods  sold  her.  The  defend- 
ant denied  that  she  procured  the  goods  un- 
der these  or  any  other  false  representations. 
TUB  was  the  Issue  submitted  for  the  deter- 
mination of  the  jury. 

The  first  assignment  alleges  error  in  sus- 
taining the  defendant's  objection  to  a  ques- 
tion addressed  to  George  K  Payne.  He  was 
called  as  a  witness  by  the  plaintiff,  and  tes- 
tified that  he  had  written  the  letter  referred 
to  above,  at  the  request  of  the  defendant 
In  his  oiSce,  and  whoi  she  was  present 
The  plaintiff's  counsel  then  asked  Payne  the 
following  question:  "Now,  Just  state  all 
that  occurred  at  that  time  between  you  and 
Mrs.  McPherson,  and  what  led  to  the  writ- 
ing of  the  letter."  Upon  objection  by  de- 
fcoidauf s  counsel,  the  answer  was  excluded. 
No  reason  f»r  the- ruling  of  the  court  ap- 


pears on  the  teeavA.  We  do  not  see  wby  it 
was  objectionable.  It  was  alleged  that  the 
letter  was  a  part  of  tb»  fraudulent  means  by 
which  the  defendant  serared  tbe  goods. 
Bverythlng  that  occnmed  between  Oae  de- 
fendant and  the  witness  at  the  time  It  was 
written  was  therefore  clearly  oompetent  as 
tending  to  establish  the  former's  fraudulent 
conduct  That  wa»  the  effect  of  the  ques- 
tion proposed  to  the  witness,  and  the  reply 
should  have  been  received.  Fraud  was  the 
basis  of  the  action,  and  In  its  investigation 
great  latitude  is  i)ermitted  in  the  adaaission 
of  evidence  as  said  by  our  Bnrtfaer  Fell  In 
Olessner  v.  Patterson,  164  Pa.  281,  M  Ail 
366:  "As  the  plaintiff  [here  defendant]  par- 
ticipated in  thetn  [acts  and  declarations  of 
the  parties],  all  she  said  at  tlie  time,  or  be- 
fore or  after,  which  explained  or  qnalifled 
them,  or  tended  to  show  the  falsity  of  her 
claim,  was  evidence  for  the  defense."  The 
witness  should  have  been  permitted  to  an- 
swer the  question. 

The  second  assignment  of  error  must  also 
be  sustained.  The  defendant  being  on  the 
witness  stand,  and  having  testified  in  chid 
that  she  had  |1,000  of  her  own  means,  and 
had  deposited  it  In  tlse  bank  before  the  pur- 
chase of  the  furniture,  the  plaintiff's  cosaael 
asked  her  on  cross-etlTmlnattoa:  "Befere 
the  purchase  of  the  furniture^  and  from 
whom  did  you  receive  the  $1,000?"  The 
court  sustained  an  objection  to  the  ques- 
tion. One  of  the  representations  arlleg«d  to 
be  false  was  that  at  the  time  the  daCeBdant 
purchased  tiie  furniture  she  had  means  of 
her  own  to  meet  the  liabilities  she  mli^t  In- 
cur. Her  testimony  to  establish  tlie  truth 
of  the  representation,  and  to  rebut  the  nOe- 
giition  that  it  was  false,  was  offered,  and 
tended  to  show  that  she  had  the  ^,090.  It 
was  therefore  permisslUe  to  ask  her  from 
whom  she  received  the  money,  and  to  cross- 
examine  her  fully  in  regard  to  the  matter. 
It  was  concerning  a  matter  about  which  she 
had  been  interrogated  in  chief,  and  bore  dl- 
rectiy  upon  the  issue  between  the  psrtiea. 

The  remaining  assignments  need  not  be 
considered.  The  matters'  thearein  alleged  as 
error  will  not  occur  on  another  trial. 

The  statement  of  tbe  question  involved, 
by  the  appellant  Is  In  direct  violation  of 
rule  26  of  this  court  That  rule  provldet 
that  the  statement  should  not  exceed  6 'or 
8  lines,  and  must  not  under  any  drcnmstan- 
ces  exceed  half  a  page.  Here  the  statement 
contains  28  lines,  occupying  nearly  an  entire 
page.  This  defests  the  object  of  the  state- 
ment of  the  question  Involved,  and  Is  worth- 
less for  the  purpose  for  which  It  was  In- 
tended, via.  to  enable  the  court  to  obtain  an 
immediate  view  of  the  nature  of  the  con- 
troversy. When  counsel  disregard  the  mla 
they  assume  the  risk  of  havlog  their  cdenf  s 
cause  defeated,  not  for  want  of  malt  but 
by  reason  of  a  failure  In  this  rcsipcct  to  per- 
form their  duty.  The  rule  Is  mandatory, 
and  had  the  matter  not  escaped  attention  oa 
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the  argiim«Bt,  or  had  tbe  proper  motion 
been  made>by'appeUee'B  coiuwel,  the  paper 
book  would  have'  been  suppressed  and  the 
appeal  non  prosaed.  These  remarks  are  In- 
tended to  admonish  the  profession  that  the 
rale  will  be  strictly  adhered  to  and  enf  oraedt 
The  first  and  second  assignments  of  error 
are  Bustained,  and  Judgment  is  reversed, 
and  a  venire  facias  de  novo  Is  awarded. 


COMMONWEALTH  ex  rel.  CROURKB  t, 

DA.VI8  et  al. 

(SnpreBW  Court  of  Pennsylvania.    May  18| 

1901.) 

CITT  SCHOOLS— AXraHORITT  TO  BELBCT  SITE.. 
The  power  to  select  sites  for  the  pablic 
schools  of  the  city  of  Philadelphia  is  vested  in 
its  board  of  public  education;  Act  March  8, 
1S18  (P.  X.  124),  authorizing  it  to  determine  the 
number  of  school  houses;  Art  Feb.  18,  1871 
(P.  L.  100),  requiring  it  to  determine  when  a 
tcliool  house  should  be  biiilt  and  placing  un- 
der its  direction  "all  matters  in  connection  with 
the  erection  of  said  school  house";  and  Act 
April  25,  1889  (P.  L.  60),  empowering  it,  if 
It  t>e  unable  to  procure  a  desirable  site  for  a 
school  house  by  agr£emeat  with  the  owner,  to 
condemn  ground  therefor. 

Appeal  from,  court  of  common  pleas,  Phil- 
adelphia county. 

Uandamua,  on  the  relation  of  Michael 
O'Kourke,  against  Charles  £}.  Davis  and  oth< 
ers,  constituting,  the  department  of  educa- 
tion, under  Act  June  1,  188o.  Writ  refused, 
and  relator  appeals.    Affirmed. 

David  W.  Sellers  aad  B.  Hann  Hannm, 
for  appellant.  Jamea  Aloom,  Asst  City  Sol., 
and  John  L.  Kinsey,  City  Sol.,  for  respond- 
ents. 

MESTREZAT,  J.  The  city  of  Philadel- 
pbla,  by  an  ordinance  of  connclls  approved 
June  17,  1808,  authorized  a  loan  of  "|900,000 
for  the  completion:  of  the  Boys'  High  School 
and  erection  of  new  sdbool  buildings,"  and 
the  conncUa,  by  an  ordinance  approved  De- 
cember 23,  1808,  made  an  appropriation,  be- 
ing Item  59  of  the  annual  appropriation  to 
the  board  of  public  education  for  the  year 
1809,  "for  purchase  of  lots  and  erection  of 
new  buildings,  $300,000,  subject  to  future 
legislation  by  connclls."  By  an  ordinance 
approved  March  27,  1899,  the  councUs  direct- 
ed the  city  soUdtDr  to  examine  the  title  to 
a  certain  lot  of  ground  in  the  Twenty-Fifth 
ward,  owaed  by  Michael  O'Bonrke,  the  re- 
lator, and.  If  he-  approved  of  the  titie,  he 
was  Instructed  to  cause  a  conveyance  of  the 
lot  to  be  made  to  the  city  for  school  pur- 
poses, the  price  therefor  not  to  exceed  the 
sum  of  126,000,  to  be  paid  out  of  item  69  In 
the  amnial  appispilation  to  the  board  of 
pablic  education  for  the  year  1889.  The  city 
Mlidtor  examined  and  approved  the  title, 
and  for  a  consideration  of  $25,000  caused  a 
conveyance  of  the  lot  to  be  made  to  the  cltx 
for  school  pnrposes.  Mr.  CBoorke  requesti- 
ed  the  board  of  pabUc  education  to  draw  a 


warrant  in  hla  favor  for  the  consldenttlon 
named  In  the  deed,  whldi  it  declined  tO'  do. 
He  thereupon  presented  his  petition  tO'  the 
count  below,  setting,  forth  the  facta,  and 
praying  for  an  alternative  mandamus  agahut 
the  members  of  the  board.  The  writ  waa 
awarded.  The  requndenta  made  a  return  to 
ttie  writ,  and  averred  as  reasons  for  th^r  re- 
fnsal  to  draw  the  warrant  in  favor  of  the 
relator  that  the  lot  of  ground  had  not  been 
selected  or  chosen  by  than,  or  by  any  of 
thetr  committees;  that  the  lot  is  utterly  imflt 
for  the  purposes  of  a  school  building;  that 
the  price  was  too  high  to  Justify  the  respond- 
ents In  sdecting  It,  and  more  dealrable 
pieces  of  ground  In  that  locality  were  of- 
fered for  less  price;  that  by  virtue  of  certain 
acts  of  assembly  therein  cited  the  re^ond* 
ents  are  alone  Invested  with  authority  to 
procure  and  select  lots  for  school  purposes, 
and  as  the  lot  of  relator  waa  not  seieeted  or 
procured  by  them  they  cannot  be  required 
to  draw  a  warrant  against  the  appropriation 
made  to  them  for  the  purchase  of  school 
lots  and  erection  of  school  buildings.  It  la 
farther  averred  in  the  return  that,  as  the 
coimclls  appropriated  the  inm  of  $300,000 
"for  the  purchase  of  lots  and  erection  of 
new  buildings,"  the  right  to  expend  and  nse 
the  said  appropriation  for  the  purposes  men.' 
tioned  is  vested  solely  in  the  respondents, 
and  is  not  subject  to  the  control  or  direction 
of  tlie  councils.  To  the  return  the  relator 
filed  a  demurrer,  alleging  that  the  matters 
in  the  return  "are  not  sufficient  In  law  to 
preclude  the  relator  from  having  tbe  writ 
of  peremptory  mandamus."  The  court  be* 
low  overruled  the  demurrer,  and  refused  the 
mandamus.    This  is  assigned  for  «cor. 

There  is  but  a  single  question  involved  in 
this  controvert,  and  that  is  whether  the 
board  of  public  education  of  the  city  of  Phil- 
adelphia is  empowered  to  select  and  choose 
sites  for  the  public  schools  of  the  city.  If 
that  authoorlty  is  vested  in  the  board,  its 
members  cannot  be  compelled  to  draw  a  war- 
rant for  the  purchase  money  of  a  lot  selected 
aad  pncchased  by  the  city  councils  for  wAoti 
ptuposea.  The  court  below  hdd  that  the 
power  to  make  the  selection  of  the  lot  waa 
in  the  board,  and  we  agree  with  the  conclu- 
sion. The  act  of  Merdi  3.  1818  (P.  L.  124), 
erected  the  city  and  county  of  Philadelphia 
into  "the  First  school  district  of  the  state 
of  Pennsylvania,"  and  divided  it  Into  seven 
sectional  districts,  the  city  being  designated 
as  the  "First  Section."  Each  sectional  dis- 
trict appointed  a  certain  number  of  directors, 
who  elected  "one  snltable  person  from  among 
themselves,  for  every  six  directors,  to  be 
members  of  a  select  body,  to  be  called  the 
'Controllers  of  the  Public  Schools  for  the 
City  and  County  of  Philadelphia.' "  This 
body  was  empowered  to  determine  the  nnm- 
ber  of  school  house*  to  be  erected  in  every- 
section,  to  limit  the  expense  of  erecting  and 
eatablirUng  the  same,  to  establish  a  model 
•ehool.  and  to  provide  saltable  ba^tot  On 
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pupila,  and  it  had  general  laperintaadeace 
over  tiie  schools.  The  act  of  April  16b  1845 
<P.  L.  50:^,  made  the  controllers  a  body  pol- 
itic, with  power  to  take  and  bold  real  ea- 
tate  for  school  purposes  and  to  dispose  of  the 
same,  and  vested  In  them  all  property  held 
In  trust  for  former  boards.  The  act  of  Feb- 
ruary 2,  1864  (P.  L.  21),  provided  that  no 
money  should  be  withdrawn  from  the  city 
treasurer  except  It  had  been  previously  ap- 
propriated by  councils  for  the  purpose  for 
which  it  was  drawn,  and  required  the  con- 
trollers to  furnish  the  councils  the  amount 
that  would  be  necessary  for  the  support  of 
the  public  schools.  Thereupon  the  councils 
were  to  direct  the  amount  to  be  applied  and 
paid  by  the  city  treasurer  to  schools  and  oth- 
er purposes.  The  act  also  required  the  di- 
rectors of  each  ward  to  elect  one  of  their 
number  a  controller,  and  vested  the  title  to 
all  school  property  in  the  city  of  Philadel- 
phia. By  the  act  of  April  21,  1855  (P.  I* 
264),  no  contract  for  the  construction  of  a 
school  house  could  become  binding  on  the 
city  without  an  ordinance  therefor.  The  act 
of  April  6.  1867  (P.  L.  779),  authorized  the 
court  to  appoint  the  board  of.  controllers; 
and  the  act  of  March  15,  1870  (P.  U  437), 
designated  it  as  the  "Board  of  Public  Kd- 
ucatlon  of  the  First  School  District  of  Penn- 
sylvania." In  the  act  of  February  18,  1811, 
it  is  provided:  "Whenever  the  board  (rf  pub- 
lic education  of  the  city  of  Philadelphia  b^s 
determined  upon  the  erection  of  a  new  school 
house,  and  the  councils  of  the  city  of  Phil- 
adelphia have  made  an  appropriation  of 
money  to  build  the  same,  all  matters  in  con- 
nection with  the  erection  of  said  school 
bouse  shall  be  under  the  direction  of  said 
board  of  public  education."  The  act  of 
June  1,  1885  (P.  L.  87),  continued  the  depart- 
ment of  public  education  as  one  of  the  de- 
partments of  the  city  of  Philadelphia.  By 
the  act  of  AprU  25,  1880  (P.  L.  50),  it  is  pro- 
vided that,  "whenever  the  board  of  public 
education  *  •  *  shall  be  unable  to  pro- 
cure such  sites  as  they  may  deem  desirable 
or  expedient  for  the  erection  of,  school 
houses  *  *  *  by  agreement  with  the 
owner  of  the  land,  it  shall  and  may  be  law- 
ful for  the  said  board,  •  •  •  after  the 
passage  of  the  ordinance  by  the  councils 
authorizing  such  entry  and  occupancy,  to 
enter  upon  and  occupy  grounds  sufficient  for 
the  purpose,  and  to  use  and  occupy  the  same 
for  the  purpose  of  erecting  thereon  a  school 
bouse."  The  act  then  provides  for  the  as- 
sessment of  damages. 

The  above  legislation  Is  all  that  has  been 
called  to  our  attention  which  affects  the 
question  under  consideration.  In  1864,  this 
court,  in  City  of  Philadelphia  v.  Johnson,  47 
Pa.  884,  said:  "From  an  examination  of  the 
acts  of  assembly  to  which  our  attention  baa 
been  directed  in  this  case,  it  Is  apparent  that 
everything  pertaining  to  the  public  schools 
'Within  the  city  and  county  of  Philadelphia 
has  been  committed  to  the  board  of  con- 


trollers, excepting  only  the  public  purse, 
which  has  been  kept  carefully  in  the  bands 
of  the  city  councils."  The  legislation  since 
that  date  has  more  surely  and  firmly  placed 
with  the  board  of  public  education  every- 
thing pertaining  to  the  public  schools  of  the 
city.  The  financial  afTairs  of  the  city  are 
controlled  by  the  councils,  and  without  the 
authority  of  that  body  previously  obtained 
no  funds  of  the  city  can  be  used  for  any  pur- 
pose. That  must  be  conceded.'  But,  having 
appropriated  the  funds  for  school  purposes, 
the  duty  of  the  councils  baa  been  performed, 
and  that  of  the  board  of  public  education . 
commences.  The  ordinance  of  December  28, 
1898,  placed  the  sum  of  ^00,000  to  the  credit 
,of  the  board  of  public  education  "for  the 
purchase  of  lots  and  erecting  new  buildings." 
For  these  purposes  this  fupd  was  at  the 
command  of  the  board,  to  be  disbursed  on 
warrants  drawn  by  it  If  such  was  not  the 
purpose  of  the  appropriation,  and  it  was  not 
the  intention  that  the  board  should  select 
the  site  and  pay  for  It  out  of  the  appropria- 
tion, why  should  the  councils  put  the  money 
in  the  bauds  of  the  board  for  the  purpose? 
If  the  power  of  choosing  the  location  for  the 
school  house  was  vested  in  the  councils,  they 
should  not  have  appropriated  to  the  board 
the  money  "for  the  purchase  of  lots,"  but 
should  have  retained  the  fund  in  their  own 
hands,  and  applied  it  directly  to  that  pur- 
pose. This  appropriation  was  for  two  pur- 
poses, viz.  "for  the  purchase  of  lots  and 
erecting  new  buildings."  The  money  for 
both  objects  was  under  the  control  of  the 
board,  and  was  to  be  expended  by  It  In  car- 
rying out  the  purposes  for  which  the  fund 
was  appropriated.  The  act  of  1818  authoris- 
ed the  controllers  to  determine  the  number 
of  school  houses;  the  act  of  1871  required 
the  board  of  public  education  to  determine 
when  a  house  should  be  built,  and  placed 
under  its  direction  "all  matters  in  connec- 
tion with  the  erection  of  said  school  house"; 
and  the  act  of  1889  empowered  the  board,  if 
it  should  be  unable  to  procure  a  desirable  or 
expedient  site  for  a  school  house  by  agree- 
ment with  the  owner,  to  condemn  sufficient 
gn^und  for  the  purpose.  The  intention  of 
this  legislation  is  manifest.  The  board  was 
to  select  a  site  and  erect  a  new  building 
when  it  was  needed  with  the  funds  appropri- 
ated by  councils  for  the  purpose.  The  selec- 
tion of  the  site  was  a  matter  pertaining  aa 
much  to  the  public  scl^ools  as  the  erection  of 
the  building.  Both  legitimately  belonged  to 
the  board  of  public  education,  created  for  the 
special  purpose  of  effectively  carrying  out 
the  public-school  system  of  the  city  of  Phila- 
delphia. 

There  can  be  no  objection  to  an  ordinance 
of  councils  directing  the  city  solicitor  to  ex- 
amine and  approve  the  title,  and  authorizing 
him  to  cause  a  conveyance  of  the  lot  to  be 
made  to  the  city  for  school  purposes.  This 
is  the  proper  procedure  to  enable  the  city 
to  obtain  a  title  to  the  K^lsea.    The  ordt- 
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nance  of  March  27,  1899,  was  to  that  extent 
proper  and  necessary.  An  appropriation  to 
pay  the  purchase  money  of  a  lot  had  been 
mode  by  a  prior  ordinance.  Hence  none 
need  hare  been  made  In  the  ordinance  of 
March  2Tth.  But  this  ordinance  was  pre- 
mature. The  board  of  public  education  had 
not  selected  or  procured  a  site  for  the  school 
bouse,  and  until  It  had  done  so  the  councils 
could  take  no  steps  to  secure  the  title.  There 
was  no  occasion  for  the  ordinance  at  the 
time  It  was  passed.  It  follows  that  the 
board  of  public  education,  not  having  select- 
'  ed  the  relator's  lot  for  school  purposes,  Is 
not  required  to  draw  a  warrant  on  the  school 
fund  to  pay  for  the  property.  That  Is  the 
only  question  for  determination,  and  the  oth- 
er questions  suggested  by  the  opinion  of  the 
court  below  and  on  the  argument  here  need 
not  be  considered.  There  was  no  error  on 
refusing  the  mandamus,  and  the  Judgment  la 
affirmed. 


UHLESt  T.  COWEN  et  aL 

(Supreme  Court  of  Pennsylvania.    May  13, 

1901.) 

TAKING    LBASBD    PROPBRTT    FOR    STRBirr- 
UABIUTY  OF  LBSSBB  FOR  RBNTS. 

A  city  having  given  notice  to  a  property 
owner— under  Act  April  21,  1855  (P.  L.  266), 
authorizins;  it,  on  three  months'  notice,  to  open 
a  street— that  at  the  ezpiratioa  of  three  months 
it  wonld  require  certain  of  his  land  for  a  street, 
and  he  having  served  this  notice  on  his  lessees, 
and  the  property  leased  being  of  no  value  to 
them  without  the  part  claimed  for  a  street,  they 
may  remove  from  the  premises,  without  liabil- 
ity for  rent  after  expiration  of  the  three 
months,  though  the  city  does  not  then  talce  pos- 
session; they  being  liable  to  be  dispossessed  at 
any  time  thereafter,  and  the  owner  being  given 
by  the  act  of  1855  an  immediate  remedy,  on  re- 
ceipt of  the  notice,  to  obtain  from  the  dty  full 
compensation  for  Injary  snstained. 

Appeal  from  coort  of  common  pleas,  Phila- 
delphia county. 

Action  by  Clara  E.  Uhler,  executrix  and 
trustee  under  the  will  of  Taylor  M.  Uhler, 
deceased,  against  John  H.  Cowen  and  an- 
other, receivers  of  the  Baltimore  &  Ohio 
liailroad  Company.  Judgment  for  plaintiff, 
and  defendants  appeal.    Keversed. 

W.  B.  linn,  for  appellants.  T.  A.  Fenster- 
maker  and  John  O.  Johnson,  for  appellee. 

ME8TREZAT,  J.  Taylor  M.  UhlM,  pUln- 
titTs  testator,  by  an  agreement  dated  April 
0,  1887,  leased  to  the  Baltimore  &  Ohio  Rail- 
road Company  pier  No.  11,  situate  on  the 
east  side  of  North  Delaware  avenue.  In  the 
Sixth  ward  of  Philadelphia;  being  140  feet 
front,  and  extending  to  the  Delaware  river. 
The  term  was  10  years  from  April  1,  1888, 
at  an  annnal  rental  of  |5,600,  payable  quar- 
terly. The  lessee  took  possession  of  the 
premises  in  punniance  of  the  lease,  and  used 
th«n  for  discharging  cargoes,  and  possibly 
for  other  purposes.  An  ordinance  of  the  city 
of    Plilladelpliia  was  approved    Marcb  11, 


1895,  by  which  It  was  ordained  "that  the  de- 
partment of  public  works  be  and  Is  hereby 
authorized  and  empowered  to  notify  the 
owners  of  property  over  and  through  which 
Delaware  avenue,  to  its  full  width  as  now 
laid  down  on  the  city  plan,  from  Vine  to 
South  streets,  will  pass,  that  at  the  ex- 
piration of  three  months  from  the  date  of 
said  notice,  said  street  will  be  required  for 
public  use."  On  October  28,  1886,  the  fol- 
lowing notice,  dated  October  26,  1896,  was 
served  on  Taylor  M.  Uhler  by  the  city: 
"This  is  to  notify  you  that  by  authority  of 
the  ordinances  of  councils  approved  March 
11,    1896,   March   81,   1806,   and   October   6, 

1896,  tlie  city  of  Philadelphia  at  the  expira- 
tion of  three  months  from  the  date  of  this 
notice  will  require  for  public  use  that  por- 
tion of  your  property  lying  within  the  bed 
of  Delaware  avenue  as  established  between 
Vine  and  South  streets.  In  addition,  your 
property  will  be  entered  upon  to  the  extmt 
required  for  construction  purposes."  A  copy 
of  this  notice  was  served  on  the  defendants 
by  the  plaintiff  on  November  12,  1896;  and 
In  pursuance  thereto  they  vacated  the  prem- 
ises on  or  about  January  26,  1897,  being 
within  three  months  of  the  date  of  the  no- 
tice. The  city  filed  its  bond  in  the  court  of 
quarter  sessions  to  secure  payment  of  plain- 
tiff's damages  on  January  18,  1898,  and  en- 
tered upon  the  premises  on  March  IS,  1898. 
The  width  of  Delaware  avenue,  as  it  existed 
upon  the  city  plan  prior  to  the  present  pro- 
ceeding to  widen  It,  was  60  feet;  but,  lo 
pursuance  of  the  ordinances  relative  thereto, 
it  was  made  150  feet  wide.  On  the  applica- 
tion of  the  plaintiff,  viewers  were  appointed 
by  the  court  of  quarter  sessions  to  assess  her 
damages  on  October  4,  1898.  They  mads 
their  report  on  June  30,  1890,  awarding  hw 
117,597,  and  added  thereto  this  statement: 
"This  sum  Includes  any  and  all  claim  for 
rent  against  the  lessee  of  the  premises  at 
the  time  of  the  taking,  and  is  Intended  to 
operate  as  a  release  to  the  tenant  of  any 
obligation  therefor."  The  plaintiff  appeal- 
ed from  this  award.  This  action  was 
brought  June  6,  1897,  to  recover  the  sum  of 
$1,376.  with  Interest,  for  the  quarterly  rent 
alleged  to  1>e  due  April  1, 1897.  The  defend- 
ants admit  their  liability  for  the  rent  which 
accrued  up  to  January  26,  1887,  when  they 
surrendered  possession  of  the  premises  in 
accordance  with  the  city's  notice  of  October 
26,  1896,  served  on  them  by  the  plaintiff.  At 
the  trial  the  court  reserved  the  question  of 
the  defendants'  liability  for  the  residue  of 
the  quarter's  rent,  but  subsequently  entered 
Judgment  in  favor  of  the  plaintiff  on  the 
reserved  question. 

The  proceedings  to  widen  Delaware  ave- 
nue were  taken  under  the  act  of  April  21, 
1855  (P.  L.  266).  This  act  authorized  the 
city  to  open  a  street  on  three  months'  notice 
to  the  property  owner,  who  "may  forthwith 
petition  the  court  of  quarter  sessions  for 
Tiewras  to  assess  the  damages^hlch  said 
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otmer  may  sustalu  by  tbe  opening  of  such 
street;  and  if  the  eame  be  not  paid  within 
one  year,  may  sue  said  city  for  the  recovery 
thereof."^  When  this  oase  was  here  before, 
on  an  appeal  by  defendants  from  the  Judg- 
ment of  the  court  below  in  entering  Judg- 
ment against  them  for  want  of  a  sufBclent 
affidavit  of  defense,  the  present  chief  Jus- 
.  tlee,  In  reversing  the  court  below,  said:  "If 
tbe  whole  of  the  demised  premises  had  been 
taken  by  right  of  eminent  domain.  It  is  con- 
ceded, under  the  authority  of  Dyer  v.  Wight- 
man,  66  Pa.  425,  that  there  could  be  no  re- 
covery. Does  a  different  rule  obtain  wlien 
a  part  only  of  the  premises  is  taken  T" 
Uhler  V.  Cowen,  192  Pa.  44S,  44  Atl.  42.  At 
tbe  subsequent  trial  of  the  cause  it  was  con- 
ceded, and,  If  not.  It  was  abundantly  proven, 
that  the  portions  of  the  pier  not  taken  by 
the  city  were  of  no  value  to  tbe  defendants, 
and  hence  the  whole  of  the  demised  iNremisea 
has  been  taken.  As  said  by  Sharswood,  J., 
in  Dyer  V.  Wightman  (page  428):  "The  dam- 
ages awarded  thus  taking  the  place  of  the 
land,  the  relation  of  landlord  and  tenant  is 
extinguished,  and  all  the  covenants  growing 
lOut  of  that  relation  are  necessarily  at  an 
/end."  Tbe  learned  conrt  below  held,  how- 
ever, that  there  was  no  Interference  by  tbe 
city  with  the  possession  of  the  premises  by 
tbe  defendants,  and  that  under  tbe  contract 
between  the  lessor  and  tbe  lessees  the  rent 
was  recovwable.  As  we  have  seen,  the  no- 
tice by  the  city  to  the  plaintiff  was  In  pnr- 
snance  of  the  act  of  1865.  It  was  dated  Oc- 
tober 26,  1896,  and  notified  the  plalntifC  that 
at  tbe  expiration  of  three  months  tbe  city 
would  require  for  public  use  the  premises, 
and,  further,  that  his  property  would  be  en- 
tered upon  to  the  extent  required  for  con- 
struction pnrposes.  This  notice  was  served 
by  the  plalndff  on  the  defendants,  and  hence 
It  became  a  notice  from  the  form^  to  the 
latter  to  vacate  the  premlsea  on  or  before 
the  expiration  of  three  months  from  October 
tie,  1896.  The  city,  having  ordained  the 
.widening  of  the  street,  could  at  any  time 
after  tbe  three-months  notiee  have  taken 
possession  of  tbe  premises.  If  the  damages 
had  beea  paid  or  secured.  The  act  of  1855 
authorized  the  owner  to  proceed  forthwith 
upon  the  receipt  of  the  notiee  to  have  his 
damages  assessed.  The  object  of  the  notice 
was  to  enable  the  owner  to  procure  an  as- 
sessment of  the  damages.  Olty  of  Fbiladel- 
phia  V.  Dickson,  88  Pa.  247.  It  was  within 
his  power  to  proceed  at  once  and  have  his 
damages  assessed  before  the  expiration  of 
tbe  three  months,  and  prior  to  the  actual 
taking  by  the  city.  If  he  delayed  talcing 
such  action.  It  did  not  prevent  the  city  from 
entering  upon  and  taking  his  property  after 
having  secured  the  damages.  After  the 
three  months  had  expired,  the  tenure  of  the 
plaintiff  was  uncertain,  and  his  title  devest- 
ed for  all  practical  pnnmses.  Mr.  Justice 
'Strong,  In  City  of  Philadelphia  v.  Dyer,  -41 
'Vtu  470,  thus  describea  tbe  rights  of  tbe  own- 


er and  tbe  city  under  the  circumstances: 
"Such  occupation  can  be  but  pomlsslve,  at 
all  times  subject  to  the  paramount  rights  ol 
the  public.  Tbe  land  cannot  be  built  upon 
or  Improved,  except  at  the  hauLrd  of  the 
improver,  and  It  is  wocthless  for  sale.  Its 
principal  value  has  been  taken  away  by  tbe 
ordinance  directing  the  street  to  be  opened, 
and  the  city  has  acquired  the  right  to  en- 
ter at  wllL"  Such  is  the  true  status  of  the 
parties  In  a  proceeding  of  this  character  un- 
der the  act  of  185S.  It  is  a  taking  of  the 
land  for  which  the  owner  is  entitled  to  dam- 
ages, unless  the  proceedings  are  discontinued 
before  he  bad  tils  damages  ascertained  or 
tbe  property  has  been  actually  taken. 

The  action  of  the  city  made  the  tenure  of 
the  lessees  equally  indefinite  and  uncertain. 
The  contract  between  them  and  the  lessor 
did  not  protect  them  from  Immediate  ouster, 
at  the  will  of  tbe  city,  on  the  expiration  of 
the  notice.  Why,  therefore,  should  they  be 
required  to  await  the  pleasure  of  tbe  city 
In  taking  actual  possession  of  the  premises? 
This  case  well  illustrates  the  reason  why  a 
contrary  construction  should  be  given  the 
act  of  1855.  The  pier  was  used  aa  a,  freight 
terminal  on  the  Delaware  river  by  the  de- 
fendants' railroad  company.  To  vacate  the 
property,  and  to  -  secure  another  by  which 
the  business  might  be  continued,  necessarily 
Involved  considerable  time.  The  defendants 
were  therefore  compelled  to  act  Immediately 
when  they  received  the  notice,  and  to  ai^ 
range  for  the  transfer  of  their  business  to 
another  pier,  or  take  the  chances  of  imme- 
diate dispossession  and  of  consequent  great 
business  loss.  It  is  no  sufficient  answer  to 
say  that  the  damages  the  defendants  .might 
sustain  as  teaants  of  the  -premises  could  be 
assessed  under  the  statute.  The  measure  of 
a  tenant's  damages  In  such  proceedings  is  the 
value  of  the  term,  subject  to  the  rent  He  is 
entitled  to  compensation  according  to  bis  in- 
terest. Railroad  Co.  v.  Getz,  113  Pa.  218,  « 
Atl.  356.  If  they  had  refused  to  comply  with 
the  notice,  the  responsibinty  would  have 
been  theirs,  and  not  the  city's.  They  had  a 
right  to  presume  that  tbe  notice  was  ^ven 
In  good  faith,  and  that  the  city  Intended  to 
act  in  accordance  with  it.  That  the  right  of 
action  for  damages  accrued  to  the  plaintiff 
on  the  receipt  of  the  notice  Is  evident  from 
the  provisions  of  Xhe  act  of  1855  and  of  the 
act  of^May  23,  1881  (P.  L.  100).  This  latter 
act  bBYS  a  recovery  for  .damages  unless  an 
action  is  brought  within  six  years  from  the 
date  of  the  notice.  The  >act  of  1865,  as  vre 
have  seen,  permtts  the  owner'  to  proceed  to 
have  bis  damages  ascertained  whoi  t]»e  .no- 
tice is-  served.  The  owner  therefore  had.'  tbe 
right,  on  service  of  the  notice,  to  proceed 
forthwHth  to  have  his  damages  assessed;  and 
nothing  could  arrest  tbe  progress  of  ttie  pro- 
ceedings, except  am abandoBmBnt. by. ttfee  dty 
of  its  intention  to  iwidan;-.thelMiBet.  A.  final 
judgment  in  his  favor-'woold  ^have  been  oob.- 
dushre  against  tbe  clty.-'and  it  would,  hxve 
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been  eomiidlcd  to  pay  tbe  Judgment,  though 
the  onlinance  for  opening  the  street  had 
b«en  snbaeqn«atly  repealed.  Myers  t.  Bor- 
oygh  of  South  Bethlehem,  I'M  Pa.  85,  2i  AtL 
280.  £f  the  proceedings  had  been  abandoned 
St  any  time  after  the  notiae,  the  court  trould 
have  Imposed  conditions  upon  the  city,  and 
it  would  have  been  responsible  to  the  owner 
tar  any  damages  he  bad  sustained.  We 
think  the  defendants  were  Justifled  In  re- 
movlnj;  from  tbe  premises  In  pursuance  of 
the  notice  given  them,  and  that  their  liabili- 
ty for  rent  ceased  at  the  expiration  of  three 
months  from  October  26,  1886.  This  is  just 
and  equitable  to  them,  and  does  no  injury  to 
the  owno'  of  the  premises.  Tbe  act  of  18S5 
trave  him  an  Immediate  remedy  to  obtain  full 
compensation  for  the  injury  he  sustained. 
Tbe  report  of  viewers  shows  that  tbe  sum 
awarded  the  plainttfT  included  all  claims  for 
rent  against  the  defendants  at  tbe  time  tbe 
premises  were  talien.  The  city  is  not  In  a 
position  to  complain,  as  tiie  vacation  of  tbe 
premises  by  tbe  defendants  was  In  pursu- 
ance of  Its  notice  that  at  the  expiration  at 
the  period  therein  named  the  property  would 
be  required  for  public  use,  and  would  be  en- 
tered upon  to  tbe  extent  required  for  Its  pur- 
poses. The  plaintiffs  right  of  action  then 
accrued,  and  tbe  act  of  1891  required  bim  to 
pursue  It  wttbin  six  years  from  tbe  date  of 
the  notice.  It  follows  that  the  court  below 
erred  In  entering  Judgment  against  the  de- 
fendants for  tbe  full  amount  of  tbe  rent 
claimed  by  tbe  plaintiff.  The  Judgment  is 
reversed,  and  Judgment  Is  entered  on  tbe 
case  stated  in  favor  of  the  plaintiff  and 
against  tbe  defendant  for  tbe  sum  of  $485.40; 
the  costs  of  tkte  appeal  to  be  paid  by  the 
plaintiff. 


In  («  KAISBB'S  BSTATa 

Appeal  of  OOORLT  et  al. 

(Supreme  Court  of  PennsylTanla.    May  1ft, 
1901.) 

BIWBAND     AMD    WIFE— IHIPAIIATIOM    AORBB- 

IIBHT-ACIKNOWI4BDOHBNT  BT  WIFE 

—RIGHT  TO  DOWBB. 

The  separate  acknowledgment  by  the  wife 
Kqnired  by  Act  Feb.  24,  1770  (1  Smith's  Laws, 
p.  807;  Fnrd.  Dig.  p.  6S2,  pi.  22),  when  she 
coDveyi  her  imtereit  in  real  estate,  is  not  necea- 
wry  to  an  argeement  of  separation,  to  bar  her 
ri^t  of  dower. 

Appeal  from  anperior  court 

In  tbe  matter  of  the  estate  of  George  J. 
Kaiser,  deceased.  From  tbe  decree  of  the 
supoior  court  reversing  tbe  decree  of  the 
orptians'  court  of  Iiycoming  county  refusing 
a  writ  of  partition  of  tbe  estate  of  said  de- 
cedent on  the  application  of  Catherine  Kais- 
er, his  widow,  Katie  Doorly  and  others,  bea- 
efldariee  under  the  will  of  deceased,  appeal. 
Berersed. 

J.  F.  8t*leb(y,  for  appellanta.  W.  W. 
Qiamplen,  Hanty  0.  MoConaicb;  and  Seth 
I.  McQnHtck,  fer  eppsOaak 


MBSTREZAT,  J.  George  J.  Kalso:  and 
his  wife,  Catherine,  by  a  contract  dated  Au- 
gust 15,  1893,  agreed  to  separate  and  there- 
after "to  live  apart  as  though  they  had  nev- 
er been  married."  This  contract  was  signed, 
sealed,  and  acknowledged  by  tbe  parties  be- 
fore an  alderman.  There  was,  however,  no 
separate  acknowledgment  by  tbe  wife  as  re- 
quired by  the  act  of  February  24,  1770  (1 
Smith's  Laws,  p.  307;  Purd.  Dig.  p.  632,  pi. 
22),  wben  she  conveys  her  Interest  In  real 
estate.  By  this  agreement  Kaiser  covenant- 
ed to  pay  his  wife  $500  and  to  give  her 
all  her  personal  property  In  their  residence, 
and  released  bis  interest  In  all  the  personal 
property  and  real  estate  of  which  she  was 
then,  or  thereafter  should  become,  possessed. 
As  a  consideration  therefor,  Mrs.  Kaiser 
agreed  to  leave  her  husband's  residence  at 
once  and  to  forever  remain  away,  "and,  fur- 
ther, that  she  hereby  releases,  and  by  these 
presents  baa  released,  all  rights  that  she 
may  have  become  possessed  of,  by  the  afore- 
mentioned marriage,  in  any  property,  mon- 
ey, or  other  valuable  thing,  either  real  or 
personal,  that  be  may  be  possessed  of  at 
tills  time,  or  that  be  may  become  possessed 
of  In  the  future,  the  same  as  though  the 
aforementlMied  marriage  had  never  taken 
place."  Kaiser  paid  his  wife  the  $500,  and 
she  took  possession  of  her  own  personal 
property.  She  left  his  residence  at  once,  and 
thereafter  they  remained  apart  On  January 
6,  1889,  he  died,  leaving  a  will,  dated  AprU 
17,  1886,  in  whloh  he  disposed  of  all  his 
property.  Mrs.  Kaiser,  alleging  that  she  was 
entitled  to  dower  in  his  real  estate,  present- 
ed her  petltloD  to  tbe  court  below  on  May 
2,  1899,  and  prayed  tbe  court  to  award  an 
Inquest  to  make  partition  of  the  lands  of 
which  her  husband  died  seised.  The  right ' 
of  tlie  widow  to  partition  was  resisted  by 
tbe  devisees  under  tbe  will  of  the  testator 
and  by  bis  executor  on  the  ground  that  her 
rli;ht  of  dower  In  her  husband's  real  estate 
was  barred  by  the  deed  of  separation.  The 
learned  judge  of  the  orphans'  court  so  held, 
and  entered  a  decree  refusing  to  award  an 
inquest.  This  decree  was  reversed  by  the 
Bup«ior  court,  and  from  Its  decree  this  ap- 
I>eal  was  taken.  , 

The  only  question  for  eonslderatlou  bare 
is  whether  a  deed  of  separation,  under  the 
facts  of  this  cose,  will  bar  the  widow's  right 
of  dower,  in  tbe  absence  of  a  certificate  of 
an  acknowledgment  made  by  her  in  accord- 
ance with  the  act  of  1770.  Tbe  superior 
court  held  that  It  would  not  have  that  effect 
It  Is  maintained  in  support  of  this  position 
that  tbe  reasons  requiring  a  married  wo- 
man's compliance  with  the  act  of  1770  .to  ■ 
juake  a  valid  conveyance  of  ber  real  estate 
apply  with  equal  force  when  she  and  her 
husband  execute  an  agreement  of  separa- 
tion. It  Is  well  settled  by  numerous  deci- 
sions in  this  state  that  a  contract  of  this 
character  Is  binding  on  both  parties.  To 
gtva  U  validltar,  bowerer,  as  B||alnat  .tbe 
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wife,  it  mnat  contemplate  an  actual  and  Im- 
mediate separation,  must  be  based  upon  a 
good  consideration  and  be  reasonable  in  its 
terms,  and  mnst  In  good  faith  be  carried  into 
ettect  by  the  parties.  Such  deeds  of  separa- 
tion are  effective  both  at  law  and  in  equity, 
iind  will  be  enforced  according  to  their 
terras.  This  Is  unquestionably  the  law  of 
the  state  as  establlsbed  by  the  decisions  of 
this  court.  The  reason  of  the  rule  is  ap- 
parent from  these  decisions.  In  none  of  the 
adjudicated  cases  is  the  validity  of  the  deed 
made  to  depend  upon  the  separate  acknowl- 
edgment of  the  wife.  In  Walsh  t.  Kelly,  34 
Pa.  84,  the  necessity  for  the  wife's  separate 
acknowledgment  when  she  disposes  of  real 
estate  is  referred  to,  but  there  were  other 
controlling  reasons  in  that  case  for  the  court 
refusing  to  enforce  the  agreement.  Such 
deeds  are  obligatory  upon  the  husband,  and 
their  provisions  are  enforceable  against  him 
and  his  estate.  As  has  been  said,  mutuality 
Is  the  essence  of  equity.  The  reason,  there- 
fore, for  the  enforcement  of  the  contract 
against  the  wife  is  that  it  would  be  manifest 
injustice,  and  violative  of  every  principle  of 
equity,  to  permit  her  to  disregard  and  an- 
nul the  agrreement  freely  made  by  her  for  a 
good  consideration,  and  upon  terms  advan- 
tageous to  her.  She  cannot  retain  the  ben- 
efits of  the  transaction,  and  repudiate  her 
covenants  g^ven  as  a  consideration  for  them. 
Equity  turns  her  away  from  its  door,  and 
refuses  its  assistance  in  obtaining  for  ber 
the  fmits  of  a  violated  agreement  This  is 
the  effect  of  her  deed,  regardless  of  the  ac- 
knowledgment. It  is  not  the  form  or  chaiv 
acter  of  the  acknowledgment  of  the  con- 
tract, but  the  solemn  covenants  which  she 
assumes  in  sealing  the  instrument  and  ac- 
cepting its  benefits,  that  give  It  life  and  pre- 
vent ber  from  repudiating  It  Against  the 
provisions  of  such  a  contract  she  cannot  in- 
voke the  aid  of  the  statute  of  1770,  to  enable 
her  to  perpetrate  a  fraud  on  the  other  party  to 
the  agreement  Equity  and  good  conscience 
forbid  It  Mrs.  Kaiser  has  no  legal  or  equi- 
table grounds  on  which  she  is  entitled  to 
dower  in  her  husband's  real  estate.  We 
must  assume  that  she  was  quite  as  willing 
and  angdouB  for  the  separation  as  her  hus- 
band. After  a  shortly  wedded  life,  unhap- 
py differences  arose  between  them,  and  she 
and  her  husband  concluded,  for  various  rea- 
sons, "to  live  separate  and  apart  the  same 
as  though  we  never  had  been  married." 
There  is  no  allegation  of  bad  faith  or  coer- 
cion of  the  wife  by  the  husband  in  procuring 
the  deed  of  separation.  Nor  Is  it  alleged  that 
the  agreement  was  unreasonable  in  its  terms, 
or  was  not  advantageous  to  the  wife.  It  is 
not  denied  that  it  was  carried  into  effect  by 
both  parties  In  good  faith,  and  that  there 
was  an  actual  and  immediate  separation  of 
the  parties,  which  continued  during  the  re- 
mainder of  the  life  of  Mr.  Kaiser.  Theoe 
facta  bring  the  case  within  our  decisions 
sustaining  the  validity  of  such  agreements, 


and  require  us  to  enforce  Mrs.  Kaiser's  cov- 
enants against  her.  It  follows  that  the 
learned  judge  of  the  orphans'  court  was 
right  in  refusing  to  award  an  Inquest  for 
partition  on  the  application  of  Mrs.  Kaiso*, 
and  his  decree  should  have  been  affirmed  by 
the  superior  court  The  decree  of  the  supe- 
rior court  is  reversed,  at  the  costs  of  the  ap- 
pellee, and  the  decree  of  the  orphans'  court 
of  Lycoming  county  is  aSirmed. 


HALE  &  KIIiBURN  MPG.  CO.  ▼.  NOB- 
CROSS. 
(Supreme  Court  of  Pennsylvania.    May  13, 
1901.) 

SPECIFIC  PBRFORMANCH^EXISTSNCB  OF 
CONTRACT— EVIDBNCB. 
Where,  in  action  for  specific  performance, 
contract  was  shown  to  have  been  made  11  yean 
before  trial,  the  court  Is  not  bound  to  find  that 
the  contract  was  established  because  four  wit- 
nesses testified  in  behalf  of  plaintiff,  and  defend- 
ant alone  for  himself;  it  being  necessary  to 
show  existence  of  contract  by  clear  and  precise 
testimony. 

Appeal    from    court   of    common    pleas, 

Philadelphia  county. 

Suit  by  the  Hale  &  Kllburn  Manufactur- 
ing Company  against  William  M.  Xorcross. 
Bill  dismissed,  and  plaintiff  appeals.  Af- 
firmed. 

The  following  Is  the  opinion  of  the  court 
below: 

"This  cause  came  on  for  trial  on  bill,  an- 
swer, and  proofs  on  November  22,  1899,  and 
was  duly  heard  on  that  day  and  on  the  fol- 
lowing day.  The  plaintiff  prayed  for  an  in- 
junction commanding  defendant  to  assign  to 
it  certain  letters  patent  and  also  restrain- 
ing the  defendant  from  assigning  to  any 
other  person  the  said  letters  patent  appli- 
cations therefor,  or  licenses  thereunder. 
The  substantive  averments  on  which  this 
prayer  for  relief  is  based  are  as  follows: 
That  the  plaintiff  is  a  maker  of  car  seats. 
That  in  September,  1887,  it  employed  the 
defendant  as  foreman  of  its  machine  shop 
at  a  salary  of  $25  a  week.  That  on  Janu- 
ary 1,  1888,  his  salary  was  Increased  to  |1,- 
650  per  year.  That  on  December  31,  1^8, 
he  asked  for  a  further  increase,  which  was 
granted  in  consideration  of  his  oral  agree- 
ment with  the  plaintiff  to  exercise  his  best 
efforts  and  his  inventive  faculties  for  the 
purpose  of  devising  new  constructionB  and 
making  improvements  in  the  articles  made 
by  the  plaintiff,  and  particularly  in  car 
seats,  and  that  he  would  assign  all  such 
new  constructions  or  improvements  as  he 
might  devise  or  invent  to  the  plaintlfC  with- 
out further  consideration,  for  its  sole  ben- 
efit and  advantage.  That  the  defendant  left 
plaintifTs  employment  on  May  31,  1899. 
That  of  defendant's  inventions  during  his 
employment  he  assigned  to  plaintiff  patent 
No.  486,313,  applied  for  December  12.  1899, 
and  issued  September  A,  IBOO,  and  patent 
zed  by  vif 
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Ko.  606.124,  applied  for  July  23,  1897,  and 
Issued  June  7,  1898.  That  other  inventions 
of  the  defendant  daring  his  aforesaid  em- 
ployment have  been  patented  for  the  de- 
fendant's benefit  without  the  plalntltra 
knowledge  or  consent,  as  follows:  Patent 
No.  651,326,  applied  for  October  4,  1894, 
issued  December  10,  1805,  for  reversible 
car  seats;  patent  No.  610,719,  applied  for 
April  7,  1898.  issued  September  13,  1898,  for 
Improvement  in  car  seats;  patent  No.  623,- 
255,  applied  for  January  11,  1898,  Isaned 
April  18,  1899,  for  Improvement  in  car  seats; 
and  patent  No.  623,266,  applied  for  June 
20,  1896,  issued  April  18,  1899,  for  improve- 
ment in  car  seats.  That  the  plaintiff  has 
demanded  the  assignment  of  the  last-named 
four  patents,  tendering  to  defendant  reim- 
bursement for  cost  and  expenditures,  but 
the  latter  refuses  to  assign.  That  the  de- 
fendant has  applied  for  patents  on  other 
inventions  made  during  his  employment 
with  the  plaintiff,  and  to  the  benefit  of 
which  by  assignment  plaintiff  is  entitled,  bnt 
that  the  defendant  refuses  to  disclose  to 
plalntlffwhat  such  inventions  are.  That  the 
defendant  intends  to  assign  the  patents  is- 
sued to  htm  or  grant  licenses  thereunder  to 
business  competitors  of  plaintiff.  The  defend- 
ant by  bis  answer  denies  the  oral  agree- 
ment to  invent  and  assign  on  which  the  bill 
is  based.  He  explains  that  the  patents  by 
him  assigned  to  plaintiff  were  for  inven- 
tions made  by  him  at  the  plaintiff's  special 
request  at  its  shop,  in  the  time  paid  for  by 
it,  with  its  materials  and  with  the  aid  of 
Its  workmen,  and  that  the  patents  were  ap- 
plied for  and  assigned  at  the  plaintiff's  re- 
quest and  expense.  He  further  avers  that 
for  the  other  inventions  and  the  patents 
therefor  taken  and  retained  in  his  own  name 
he  used  his  own  time,  materials,  and  money, 
and  that  the  plaintiff  has  no  right  in  them. 
He  denies  that  the  plaintiff  ever  requested 
an  assignment  of  tiie  letters  patent  last 
referred  to,  or  ever  tendered  reimburse- 
ment for  cost  and  exi>enditares.  He  further 
denies  any  present  intention  to  sell  or  assign 
or  grant  licenses. 

"The  important  question  of  fact  In  diqtnte 
is  whether  the  agreement  of  December  81, 
1888,  was  made  as  alleged  by  the  plaintiff. 
The  claim  of  the  plaintiff  is  that  the  agree- 
ment was  oral;  that  it  was  made  on  a  day 
not  precisely  fixed,  bnt  a  little  earlier  than 
January  1,  1889,  at  the  plaintiff's  bnilding, 
48  and  60  North  Sixth  street,  in  Mr.  Kil- 
bum's  office,  in  the  rear  of  the  store;  and 
that  there  were  present  the  defendant,  Hen- 
ry S.  Hale,  Cheyney  Kilbnm,  Artemus  Kll- 
bnm,  and  J.  Warren  Hale,  the  latter  being 
the  officers  of  the  company.  All  of  these 
parties  testified  except  Cheyney  Kilbum, 
who  died  In  1884.  The  evidence  of  J.  War- 
ren Hale  on  this  particular  point  is  found 
on  pages  8-6  of  the  notes  of  testimony: 
'Mr.  Norcroas  asked  for  this  Increase  of 
salary,  and  stated  that  if  we  woiild  give 
48A.-4 


him  $2,000  a  year  he  would  devote  his  best 
efforts  to  Improving  our  car  seats  and  oth- 
er things  manufactured  by  the  concern,  and 
If  any  patents  were  obtained  he  would  as- 
sign them  to  the  company.'  The  engage- 
ment was  for  one  year  from  January  1, 
1889.  Mr.  Henry  S.  Hale's  narrative  Is  as 
follows:  'Mr.  Norcross  said  that  if  we 
would  pay  him  $2,000  a  year  he  would  use 
his  best  efforts  to  improve  our  car  seats 
and  other  articles  of  machinery,  and  so 
forth,  and  If  he  succeeded  In  getting  up  any- 
thing worthy  of  a  patent  he  would  assign 
the  same  to  us  free  of  charge,  or  words  to 
that  effect.  We  also  agreed,  at  that  time, 
that  he  wasn't  to  be  charged  for  any  lost 
time,  and  he  was  not  to  charge  us  for  any 
overtime.'  It  was  about  Christmas  time,— 
the  last  days  of  December,  1888.  Mr.  Ar- 
temus Kilbnm  was  the  superintendent  of 
the  manufacturing  department,  though  not 
an  officer  of  the  company.  His  recollec- 
tion of  the  conversation  is  as  follows:  'Mr. 
Norcross  came  in,  and  said  to  my  broths, 
"Mr.  Kilbum,  I  want  my  wages  raised." 
He  asked  him  how  much.  He  wanted 
12,000  a  year.  It  was  agreed  to  pay  him 
the  $2,000  a  year,  with  the  understanding 
that  he  should  do  his  very  best  to  make  all 
improvements  possible  for  our  Interest  My 
brother  said  it  didn't  make  so  much  differ- 
ence what  we  paid  him,  if  he  only  worked 
for  us,  and  he  agreed  to  do  the  very  best 
be  could;  and  If  he  made  any  improvement 
in  car  work,  or  any  work  about  our  place, 
worthy  of  being  patented,  he  would  get  It 
patented,  and  assign  it  over  to  as.'  On 
cross-examination  it  appeared  that  this  wit- 
ness had  on  a  prior  occasion,  to  wit,  on 
Jnly  12,  1889,  narrated  the  statement  of 
Norcross  as  follows:  'He  said:  "Mr.  Kil- 
bum, I  want  $2,000  a  year;  then  I  will  do 
the  very  best  I  can  tpr  yon,  if  I  get  that 
money,  in  the  way  of  making  improve- 
ments." This  was  all  that  took  place.'  The 
testimony  of  the  defendant  on  this  subject 
is  as  follows:  'Q.  Did  you  ever  have  any 
conversation  with  any  other  person  than 
Cheyney  Kilbnm  In  reference  to  the  in- 
crease to  $2,000  a  year?  A.  No.  sir.  Q. 
Was  he  the  only  person  there?  A.  Yes,  sir. 
By  the  Court:  Q.  Did  yon  ever  have  any 
conversation  with  Cheyney  Kilbum  in  the 
presence  of  witnesses  who  have  been  here 
and  testified  that  they  heard  a  conversation 
about  your  increase  of  wages  to  $2,000,  or 
after  yon  bad  had  your  talk  with  Cheyney 
Kilbum  did  they  come  in  and  have  the  thing 
resumed  to  them  by  Mr.  Kilbum,— did  any 
such  thing  happen?  A.  No,  sir;  I  was  not 
present  in  that  office  at  that  time  that  they 
state.  Q.  Nor  at  any  other  time  when  such 
a  conversation  or  anything  like  it  happened? 
A.  No.  sir.  ♦  •  ♦•  The  testimony  of  the 
defendant  thus  fiatly  contradicts  that  of 
four  witnesses  produced  by  the  plaintiff. 
There  was  nothing  in  the  manner  of  any  of 
the  witnesses   which  gave  the  Impression 
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that  any  of  tibem  Intended  to  falaify  the 
facts.  The  events  described  hod  happened 
about  eleven  years  before  the  hearing,  and 
the  liability  to  error  from  defective  memory 
was  therefore  considerable.  In  coming  to 
a  conclusion  as  to  what  really  happened, 
all  the  circumstances  must  be  carefully  con* 
side  red. 

"The  defendant,  Norcross,  was  originally 
employed  by  the  plaintifT  company  in  Sep- 
tember, 1887,  at  the  rate  of  $1,650  per  an- 
num, as  the  foreman  of  the  machine  shop. 
The  engagement  for  the  plaintiff  was  made 
by  its  president,  Cheyney  Kilbum,  who  died 
before  this  controversy  arose.  The  pur- 
pose for  which  he  was  employed  Is  definite- 
ly fixed  by  the  fact  that  the  defendant  came 
to  the  plaintifT  by  answering  the  letter's  ad- 
vertisement In  the  Public  Ledger  of  Sep- 
tember 13,  1887,  which  was  as  follows: 
'Wanted,  in  a  machine  shop,  runs  all  small 
Iron  worlt,  a  thoroughly  experienced  mar 
chlnist  to  take  charge  of  about  twenty  men. 
Must  possess  first-class  mechanical  ideas, 
and  be  able  to  make  his  own  tools.  •  *  *' 
On  S^tember  21,  1887,  the  defendant  saw 
Mr.  Cheyney  Kilbum,  the  president,  and 
this  occurred:  'I  told  him  I  could  fill  the 
position.  He  asked  me  what  wages  I  would 
want  I  told  him,  to  commence  with,  I 
would  want  $1,6.50  a  year.  He  said,  "We 
will  pay  you  that." '  He  commenced  hia 
work  on  September  26th. 

"At  this  point  we  come  upon  a  means  of 
testing  the  value  of  the  memory  of  the  re* 
spective  witnesses.  J.  Warren  Haie  testi- 
fied positively,  as  if  from  knowledge^  that 
the  defendant  was  engaged  la  September, 
1887,  at  $25  a  week,  and  that  commencing 
January  1,  1888,  It  was  Increased  to  $1,650  a 
year.  At  the  time  In  question  the  witness 
was  secretary  of  the  company.  Henry  S. 
Hale,  who  at  that  time  in  question  was 
treasurer  of  the  company,  testified  on  this 
subject  apparently  from  an  inspection  of 
the  records,  because  he  says  that  defend- 
ant's salary  in  the  fall  of  1887  was,  'accord- 
ing to  our  records,  twenty-five  dollars  per 
week.'  The  salary  was  Inoreased  on  the 
following  January  to  $1,650  per  annum. 
All  this  was  flatly  contradicted  by  the  de- 
fendant's evidence,  and  yet  in  cross-ex- 
amination no  question  was  asked  him  on 
the  subject  He  was  net  confronted  with 
the  evidence  of  the  records  In  their  posses- 
sion, nor  was  he  asked  In  any  way  to  quali- 
fy or  explain.  The  reasonable  Inference  1> 
that  after  hearing  his  evidence  the  plaintifiFB 
found  that  th^r  testimony  on  this  head,  was 
erroneous.  Of  Itself,  this  might  not  be  of 
the  greatest  lmi>ortance,  but,  unfortunately 
for  the  plaintiff.  It  tends  to  show  that  one 
of  the  witnesses,  J.  Warren  Hale,  labors 
under  an  infirmity  of  memory,  and  that  an- 
other, Henry  S.  Hale,  testified  to  the  effect 
of  records  on  insufficient  examination  and 
with  too  little  care.  The  third  witness  to 
the   alleged   agreement,   Art«niu   Kilbum, 


gave  an  account  of  what  happened  on  July 
12,  1899,  and  another  at  the  hearing  on  No- 
vember 22,  1809.  On  the  second  occasion  he 
remembered  that  the  defendant  had  said  If 
ha  made  any  improvement  in  car  work,  or 
any  work  about  our  place,  worthy  of  being 
patented,  he  would  get  it  patented,  and  as- 
sign It  over  to  us.'  On  July  12th,  only  a  lit- 
tle more  than  four  months  before,  he  did 
not  say  anything  about  patents  or  tbelr  as- 
signment Upon  these  three  witnesses  the 
plaintiff's  case  rests,  and  such  sUits  invite 
caution  In  the  examination  of  their  testi- 
mony. 

"The  defendant  had  been  employed  by 
Cheyney  Kilbum,  the  president  of  the  com- 
pany, as  foreman  of  the  machine  shop,  at 
$1,650  a  year.  He  was  a  competent  and 
faithful  man,  the  shop  was  increasing  in 
size,  and  about  fifteen  months  afterwards, 
about  Christmas.  1886,  he  asE%d  for  an  in- 
arease  of  wages  to  $2,000  a  year.  The  nat- 
ural thing  for  him  to  do  was  to  address  him- 
self to  the  president  who  had  employed  him, 
and  who  attended  to  such  matters,  and  he 
says  that  he  made  his  request  of  Cheyney 
Kilbum  in  the  machine  shop,  and  that  it  was 
promptly  granted.  That  was  the  ordinary 
aotd  probable  course  of  events.  In  contrast 
with  this  plain  story,  the  plaintiffs'  evidence 
brings  all  the  members  of  this  family  corpo- 
ration Into  a  conclave'  of  some  solemnity. 
Cheney  Kilbum,  the  president;  J.  Warren 
Hale,  the  secretary;  Henry  S.  Hale,  the 
treasurer;  and  Artemus  Kilbum,  the  super- 
intendent of  the  factory,— are  alleged  to  have 
been  there.  No  explanation  is  given  whether 
this  was  or  was  not  a  formal  meeting  of  the 
company  or  its  directors;  nothing  is  said  as 
to  how  the  defendant  came  to  be  invited  into 
this  meeting  or  whether  he  was  there  unin- 
vited; no  reason  Is  given  why  an  employ^ 
should  suddenly  face  the  whole  board  to 
make  a  request  which  was  quite  in  the  com- 
mon order  of  things,  and  is  usually  address- 
ed to  a  man's  direct  boss.  Moreover,  the 
description  of  the  interview  is  to  the  last  de- 
gree vague  and  unsatisfactory.  No  rational 
account  Is  given  of  the  order  In  which  the 
persons  talked  nor  of  the  words  that  were 
used.  If  this  was  really  an  act  done  by  th< 
company  or  the  board,  the  fact  should  have 
been  noted  in  the  minutes.  It  was  not  ao 
noted,  and  the  only  esplanation  given  is  the 
remark  of  a  witness  that  to  enter  such  mat- 
ters would  have  overcrowded  the  minutes. 
There  Is,  however,  not  the  slightest  evidence 
that  on  any  other  occasion  the  company  or 
the  board  considered  an  employe's  claim  for 
higher  wages.  The  amount  of  the  Increase 
was  not  so  considerable  as  to  take  it  out  of 
the  ordinary  rule. 

"In  view  of  all  these  considerations,  it 
seems  likely  that  the  defendant  is  telling  the 
story  as  it  really  happened,  and  that  the 
I)iaintiffB'  witnesses  are  narratlngr  as  fact^ 
Impressions  on  their  minds  derived  partly 
from  ksewledge  gained  at  the  time  fron 
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their  president,  partlr  from  an  ezunlnfttion 
of  the  records,  and  partly  from  talking  the 
matter  over  among  themselves.  Their  tes- 
timony, moreover,  wfaen  carefoUy  acruklnlx- 
ed,  does  not  mean  as  much  as  1b  claimed  by 
the  bllL  If  yn  assume  for  a  moment  that 
the  express  contract  averred  by  the  bill  is 
not  proved,  then  the  relations  of  the  parties 
were  clearly  ascertainable  according  to  the 
rule  laid  down  by  the  supreme  coott  of  the 
United  States,  is  1843,  In  the  case  of  Mc- 
Clurg  T.  Klngsland,  1  How.  202,  11  L.  EA. 
102.  There  It  was  held  that  if  a  person  em- 
ployed in  the  manufactory  of  anotlier,  whUe 
recetvtBff  wages,  makes  experiments  at  the ' 
exi>eiise  and  in  the  manufactory  of  Itis  em- 
ployer, has  his  wages  increased  in  conse- 
quence of  the  useful  result  of  the  experi- 
ments, makes  the  article  Invented  and  per- 
mits his  employer  to  use  it,  no  compensation 
for  its  use  being  paid  or  demanded,  and  then 
obtains  a  patent,  these  facts  will  justify  the 
presumption  of  a  license  to  use  the  Inven- 
tion. And  the  rule  has  been  adliered  to  In 
tbe  later  cases.  Solomonds  v.  V.  S.,  137  U. 
S.  342,  11  Sup.  Ct.  88,  Sl^  L.  Eld.  667;  DalzeU 
V.  Manufacturing  Co.,  149  IT.  S.  S15,  13  Sup. 
Ct  886.  37  L.  Ed.  748.  With  the  reqaire- 
menta  of  this  rule  the  defMidant  has  more 
than  complied.  The  complaint  is  that  he  has 
not  deprived  himself  of  all  rights  to  inven- 
tions made  by  him  at  his  own  expense,  in  his 
own  time,  and  in  his  own  place.  In  order  to 
find  that  a  man  made  such  an  agreement  as 
that  alleged,  the  evidence  should  be  clear 
and  precise.  Indeed,  one  wonders  why  the 
plaintiff  did  not  put  in  writing  a  contract  so 
far-reaching  and  Important  Yet  no  one  ap- 
pears to  have  made  even  a  minute  or  other 
note  in  writing  at  tbe  time. 

"Again,  when  the  words  of  the  plaintifTs 
witnesses  are  fairly  interpreted,  they  seem 
to  inqMrt  that  the  defendant  promised  to  de- 
vote his  iieet  efforts  to  tbeir  work,  and,  if 
patents  resulted,  he  would  assign  them  to 
the  comimxiy.  Such  a  promise  as  this  is  fully 
performed  when  the  plaintiffs  get  all  the  pat- 
ents resulting  from  the  defendantfs  continu- 
ous labors  at  their  factory.  The  conduct  of 
the  plaintiff  throws  some  further  light  on  the 
matter.  It  appears  that  one  of  the  patents 
under  discussion  was  taken  out  on  December 
10,  1896,  and  that  the  plaintiffs  knew  about 
it  soon  after,  and  yet  took  no  steps  to  assert 
tlie  right  which  they  now  claim.  After  the 
defendant  had  given  notice  that  he  would 
leave,  the  plaintiffs  offered  him  a  sum  of 
money  for  one  of  these  patents  in  dispute, — 
they  say  |1,000,  he  says  |5,000.  Though  the 
plaintiffs  say  that  their  inaction,  as  well  as 
their  action,  in  this  matter  was  attended 
with  protests  of  their  right  to  have  assign- 
ments, we  cannot  Ignore  the  signiflcance  of 
the  facts.  The  plaintiffs'  claim.  In  short 
looks  much  like  an  afterthought  developed 
by  the  defendant's  leaving  tbtit  employment, 
and  the  fear  that  he  would  go  with  a  rival 
bouse,  witidi  might  profit  by  his  work.    We 


are  not  satisfied  that  the  contract  asaverredi 
in  the  bill  has  been  proved,  and  therefore 
think  that  the  bill  should  be  dismissed,  at. 
the  costs  of  the  plaintifCs." 

George  Qulntard  Horwltz,  Ernest  Howard 
Hunter,  and  John  G.  Johnson,  for  appellant. 
Charles  Lex  Smyth  and  Charles  A.  Chase,  for 
appellee. 

MESTREZAT,  J.  This  bill  was  filed  by 
the  plaintiff  to  restrain  the  defendant  from 
assigning  to  any  third  person,  during  the 
continuance  of  the  alleged  contract,  certain, 
letters  patent  for  improvements  on  car  seats 
manufactured  by  plaintiff,  and  which  it  air 
leges  8h.ould  have  been  assigned  to  it  The 
plaintiff  also  prayed  that  the  defendant  be 
decreed  to  assign  the  patents  to  it  The  agree- 
ment on  which  the  plaintiff  claims  the  right 
to  have  the  patents  assigned  to  it  is  set  fortb 
in  the  bill  as  follows:  "On  or  about  the  2{Hh 
day  of  December,  1888,  the  defendant  applied. 
for  a  further  increase  of  salary,  and,  as  a  con- 
sideration for  tbe  said  Increase  of  salary,  ver- 
bally agreed  with  the  plaintiff  to  exercise  his 
best  efforts  and  his  inventive  faculties  for  the 
purpose  of  devising  new  constructions  and 
making  improvements  In  the  articles  manu- 
factured by  the  plaintiff,  and  particularly  in- 
car  seats,  and  agreed  to  assign  all  such  new 
constructions  or  improvements  as  he  might 
devise  or  invent  to  the  plaintiff,  without  fjir- 
ther  consideration,  for  its  sole  benefit  and; 
advantage,  which  agreement  was  duly  en- 
tered into  verbally  by  the  plaintiff  and  de- 
fendant, and  as  a  consideration  therefor  an 
Increased  salary  was  paid  to  tbe  defendant 
from  and  since  the  first  day  of  January, 
1889."  The  defendant  in  his  answer  denied 
the  agreement  and  the  court  below  found 
that  tt  had  not  been  established  by  the  tes- 
timony, and  dismissed  the  bill.  This  is  the 
single  issue  in  dispute.  Tbe  learned  counsel> 
for  appellant  concede  that  ordinarily  the- 
finding  of  facts  in  an  equity  proceeding  by 
tbe  trial  Judge  Is  conclusive  on  this  court. 
They  allege,  however,  that  the  circumstances 
of  this  case  take  it  out  of  that  rule.  It  Is. 
claimed  by  the  plaintiff  that  the  contract 
was  established  by  the  testimony  of  four 
witnesses,  and  was  denied  by  a  single  wit- 
ness, the  defendant  himself.  The  learned 
judge  in  the  adjudication  says:  "There  was 
nothing  in  the  manner  of  any  of  the  wit- 
nesses which  gave  the  Impression  that  any 
of  them  Intended  to  falsify  the  facts.  The 
events  described  had  happened  about  eleven 
years  before  the  hearing,  and  the  liability  to 
error  from  defective  memory  was  therefore 
considerable.  In  coming  to  a  conclusion  as 
to  what  really  happened,  all  the  oircumstan- 
ces  must  be  carefully  considered."  The  ap- 
pellant in  his  printed  argument  quotes  this 
extract  from  the  adJndicatioDt  and  argues 
that  the  flmding  of  the  judge  was  based  on 
the  testimony  of  one  witness  against  that  or 
four  witnesses,  "none  of  whom  lie  finds  t» 
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be  nntnithful,"  and  that,  therefore,  It  Is 
within  the  province  of  this  court  to  reverse 
the  tinding  of  the  court  below.  The  counsel 
for  the  appellant  then  proceeds  to  show  by 
the  testimony  that  the  court  below  should 
have  found  the  issue  of  fact  In  Its  favor. 
The  trial  Judge  has  discussed  at  length  the 
testimony  in  the  case,  and  has  drawn  his 
conclusions  after  the  most  careful  considera- 
tion of  it  We  need  not  attempt  to  sustain 
his  decree  by  a  discussion  of  the  evidence. 
He  has  shown,  and  we  think  clearly  so, 
wherein  the  appellant's  testimony  fails  to 
sustain  its  version  of  the  alleged  contract. 
There  is  no  rule  requiring  a  court  to  deter- 
mine an  issue  solely  on  the  number  of  wit- 
nesses. Specific  performance  of  this  contract 
could  be  decreed  only  after  its  existence  bad 
been  shown  by  clear  and  precise  evidence. 
This  standard  was  not  attained  by  the  tes- 
timony of  the  appellant,  in  the  opinion  of 
the  trial  Judge,  and,  for  the  reasons  he  has 
stated  at  length,  we  agree  with  his  conclu- 
sions. The  assignments  of  error  are  over- 
ruled, and  the  decree  is  affirmed. 


TREAT  V.  PENNSYLVANIA  MtJT,  LUTE 

INS.  00. 

(Supreme  Oourt  of  Pennsylvania.    May  18, 

1901.) 

INSURANCE  OOHPANT-^ILL  FOR  RECBTVER— 

PRATER— PARTIES— WAIVER  OF 

OBJECTIONS. 

1.  The  prayer  of  a  bill  for  a  recover  is  not 
defertive  because  not  praying  for  an  injunction. 

2.  A  bill  by  stockholders  alleging  mismanage- 
meot  of  the  affairs  of  an  insurance  company, 
and  that  its  assets  are  being  squandered  aud 
converted  to  the  use  of  those  who  have  control 
of  it,  and  which  does  not  allege  that  it  is  in- 
solvent, or  that  its  business  should  be  discontin- 
ued and  its  corporate  existence  cease,  bat  prays 
for  a  receiver  to  take  charge  of  its  books  and 
assets  and  manage  its  affairs,  need  not  make 
the  insurance  commissioner  a  party;  Act  April 
4,  1873,  requiring  him  to  be  made  a  party  to 
the  proceeding  only  when  it  is  instituted  to 
close  up  the  affairs  of  any  company. 

3.  Even  if  a  bill  for  appointment  of  a  receiver 
for  an  insurance  company  should  pray  for  an 
injunction  and  make  the  insurance  commission- 
er a  party,  the  defects  are  waived,  where  there 
is  no  demurrer,  but  an  answer  not  raising  the 
question,  and  the  case  is  tried  on  the  merits. 

Appeal  from  court  of  common  pleas, 
Philadelphia  county. 

Suit  by  Frederick  H.  Treat,  for  himself 
and  such  other  certificate  holders  of  defend- 
ant company  as  may  Join  herein,  against  the 
Pennsylvania  Mutual  Life  Insurance  C!om- 
pany.  Bill  dismissed,  and  plaintiff  appeals. 
Beversed. 

Thomas  Bidgway  and  John  J.  Bldgway, 
for  appellant  Joshua  B.  Morgan  and  Alex. 
Simpson,  Jr.,  for  appellee. 

MESTBEZAT.  J.  This  bill  was  filed  by 
the  plaintiff  for  himself,  and  such  other 
certificate  holders  of  the  defendant  com- 
pany as  might  Join  therein,  alleging  misman- 


agement and  a  conversion  of  the  assets  of 
the  company  to  the  use  of  the  owners  of  a 
majority  of  the  shares.  The  bill  prayed 
"that  a  receiver  be  appointed  by  yonr  hon- 
orable court  to  take  charge  of  the  books 
and  assets  of  said  company,  to  recover  all 
amounts  due  said  company,  *  *  *  to 
pay  its  obligations,  and  generally  to  perform 
such  matters  and  things  in  connection  with 
the  continuance  or  dissolution  of  said  cor- 
poration as  may  seem  requisite  and  prop- 
er to  this  court"  The  defendant  filed  an 
answer,  issue  was  Joined,  and  the  cause 
was  regularly  tried  under  the  equity  rules. 
The  relief  prayed  for  was  denied,  and  the 
bill  was  dismissed  because,  (a)  the  prayer 
for  relief  Is  defective  In  not  asking  for  an 
Injunction:  and  (b)  the  bill  is  fatally  de- 
fective In  not  Joining  as  a  party  defendant 
the  Insurance  commissioner  of  Pennsylva- 
nia. The  learned  Judge  therefore  held  that 
for  these  reasons  the  merits  of  the  cause 
need  not  be  considered. 

The  first  reason  assigned  for  the  action  of 
the  trial  court  is  founded  on  a  misapprehen- 
sion of  Schiecht's  Appeal,  60  Pa.  172.  In 
that  case  an  Injunction  had  been  granted 
and  a  receiver  had  been  appointed.  This 
court  reversed  the  court  below  because  the 
plaintiffs  had  an  adequate  remedy  at  law. 
It  was  contended  by  the  plaintiffs  that  this 
court  could  only  reverse  the  decree  for  an 
injunction,  and  could  not  Interfere  with  the 
order  for  the  appointment  of  a  receiver. 
It  was  held,  however,  that  the  decree  was 
a  unit,  and  that  the  appointment  of  a  re- 
ceiver was  but  ancillary  to  the  injunction. 
That  was  clearly  correct  But  It  was  not 
decided  that  a  receiver  could  not  be  appoint- 
ed without  granting  an  injunction,  and  that 
a  bill  would  be  defective  without  a  prayer 
for  an  injunction.  On  the  contrary,  Jadge 
Sharswood,  delivering  the  opinion,  holds 
that  the  prayer  for  a  receiver  is  in  effect  a 
prayer  for  an  injunction.  He  says:  "In- 
deed, the  order  for  the  receiver  is  Itself  an 
injunction.  It  directs  the  tenants  to  attorn 
and  pay  the  rents  to  him  [the  receiver] ,  giv- 
ing him  full  authority  to  lease  and  manage 
the  property."  The  appointment  of  a  re- 
ceiver is  given  like  effect  in  Gravenstine's 
Appeal,  48  Pa.  810,  where  It  Is  said  in  the 
opinion  of  the  court  that  "the  appointment 
of  a  receiver  was  a  suspension  of  its  [the 
company's]  functions  and  authority  over 
its  property  and  effects,  and  was  equivalent 
to  an  injunction  to  restrain  its  agents  and 
officers  from  Intermeddling  with  Its  own 
property  in  any  way."  Such  is  the  effect 
of  placing  the  property  of  a  corporation  in 
the  hands  of  a  receiver.  He  has  the  full 
control  and  management  of  it  and  all  other 
parties  are  necessarily  restrained  from  in- 
terfering with  it  It  follows  that  the  prayer 
of  the  complainant's  bill  was  not  defective 
because  It  did  not  ask  for  an  injunction. 

Nor  Is  there  any  merit  in  the  suggestion 
that  the  bill  is  defective  b^caase  It  does  not 
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Join  tbe  Insurance  commissioner  as  a  de- 
fendant. This  Is  based  npon  a  misconcep- 
tion of  the  object  and  tbe  prayer  of  tbe  bill. 
There  Is  no  allegation  that  tbe  defendant 
company  la  Insolvent,  nor  that  its  business 
should  be  discontinued  and  Its  corx>orate 
existence  cease.  It  is  averred,  however, 
that  Its  affairs  are  mismanaged,  and  that  Its 
assets  are  being  squandered  and  converted 
to  the  ase  of  those  who  have  control  of  tbe 
company.  The  bill  therefore  prays  that 
tbe  afTalrs  of  the  company  be  placed  In  the 
hands  of  a  receiver  who  shall  "perform  such 
matters  and  things  In  connection  with  the 
continuance  or  dissolution  of  said  corpora- 
tion as  may  seem  requisite  and  proper  to 
this  court"  This  Is  a  contest  among  the 
certificate  holders  of  a  solvent  company, 
wherein  tbe  mismanagement  of  Its  afTalrs 
by  the  majority  certificate  holders  Is  alleged, 
and  relief  from  which  Is  sought  in  the  pro- 
ceeding. There  Is  no  necessity,  under  tbe 
facts  averred  In  the  bill,  for  tbe  interposi- 
tion of  the  insurance  department  In  the 
business  of  the  company,  and  it  has  ac- 
cordingly declined  to  do  so.  Nor  need  the 
Insurance  commissioner  be  made  a  party 
defendant  in  this  action.  Tbe  act  of  April 
4,  1878.  requires  him  to  be  made  a  party 
to  tbe  proceeding  only  when  It  is  "Instituted 
for  the  purpose  of  closing  up  the  affairs  of 
any  company."  Such  la  not  tbe  purpose  of 
this  bill.  On  the  contrary,  the  plaintiff  de- 
sire* tbe  continuance  of  tbe  corporation  and 
Its  business,  and  believes  that  an  honest 
and  faithful  administration  of  Its  affairs 
will  result  In  tbe  success  of  the  company. 
With  this  object  In  view,  the  bill  prays  for 
a  receiver  to  take  charge  of  tbe  books  And 
asseu  of  tbe  company  and  manage  Its  af- 
fairs. Tbe  act  of  1873  has  no  application  to 
a  case  of  this  character. 

Tbere  is  another  sutticlent  reason  why  tbe 
defendant  cannot  set  up  as  a  defense  tbe 
matters  suggested  by  the  court  below:  If 
they  have  any  merit,  they  should  have  been 
disposed  of  on  a  demurrer.  The  defendant 
filed  an  answer,  and  the  case  was  tried  by 
the  court  on  Its  merits.  Tbe  pleadings  do 
not  raise  tbe  question  suggested  In  the  ad- 
Judication.  It  Is  now  too  late  for  the  de- 
fendant to  avail  Itself  of  tbe  alleged  defect- 
iveness in  tbe  bill.  The  assignments  of  er- 
ror are  sustained,  the  decree  Is  reversed, 
and  tbe  bill  Is  reinstated  with  a  procedendo. 


POTTBSR  V.  FIDELITY  INS.,  TRUST  A 

SAFE-DEPOSIT  CO. 

(Supreme  Court  of  Pennsylvania.    May  13, 
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TKOSTS-RBVOCATION  BT  SinTLOR. 
A  voluntary  ac-tive  trnst,  by  its  express 
tenam  irrevocable,  and  which  directs  that  the 
iacome  be  paid  the  settlor  for  life,  and  on  his 
deatb  tbe  principal  be  conveyed  to  others,  can- 
not be  revoked  by  him,  in  the  absence  of  frand, 
imponltion,  mistake,  or  a  misapprehension  of 
the  facts  or  its  legal  effect 


Appeal  from  court  of  common  pleas, 
Philadelphia  county. 

Suit  by  George  Van  Hook  Potter  against 
the  Fidelity  Insurance,  Trust  &  Safe-De- 
posit Company.  Bill  dismissed,  and  plain- 
tiff appeals.    Affirmed. 

Arthur  W.  Depue,  Charles  H.  Burr,  Jr., 
and  Thomas  Leaming,  for  appellant.  Wil- 
liam M.  Stewart,  Jr.,  for  appellee. 

FELL,  J.  We  concur  in  tbe  conclusions 
of  fact  and  law  reached  by  the  learned 
Judge  of  the  common  pleas.  There  was  no 
evidence  of  fraud,  imposition,  or  mistake, 
and  tbere  Is  no  room  for  doubt  that  the 
deed,  when  executed,  expressed  the  deliber- 
ate intention  of  the  settlor.  Although  a 
young  man  Just  coming  Into  possession  of 
his  estate,  he  was  fully  capable  of  under^ 
standing  what  be  did,  the  reason  for  It  and 
its  effect.  He  took  ample  time  after  tbe 
subject  of  the  creation  of  a  trust  was  first 
suggested  to  him  to  consider  it  before  act- 
ing, and  he  had  tbe  advice  of  bis  mother 
and  of  his  attorney.  Clearly,  there  was  no 
misapprehension  of  facts,  nor  of  the  legal 
effect  of  the  deed.  The  trust  was  an  ac- 
tive one,  and  by  its  express  terms  irrevoca- 
ble, and  there  has  been  no  failure  of  the 
purpose  of  the  settlement.  That  such  a 
trust  cannot  be  revoked  at  the  will  of  tbe 
settlor  has  been  uniformly  held  since  the 
decision  In  Keese  v.  Ruth,  13  Serg.  &  R. 
434,  and  notably  In  two  quite  recent  cases 
In  which  the  subject  was  fully  considered: 
Wilson  V.  Anderson,  186  Pa.  C31,  40  Atl. 
1006,  44  L.  R.  A.  542;  Rynd  v.  Baker,  193 
Pa.  486.  44  Atl.  551.  Frederick's  Appeal,  62 
Pa.  338,  91  Am.  Dec.  159,  has  been  fre- 
quently distinguished  and  limited  in  Its  ap- 
plication; nor  was  it  ever  authority  for  the 
proposition  that  a  voluntary  trust.  In  which 
the  settlor  reserved  a  life  interest,  with  the 
direction  to  convey  the  principal  to  others  at 
his  death,  is  a  testamentary  Instrument. 
Wilson  V.  Anderson,  supra.  This  decision 
rests  on  the  peculiar  facts  of  tbe  case,  and 
the  construction  given  to  tbe  deed,  which 
was  that,  as  to  the  settlor,  it  was  a  mere 
power  of  attorney  to  manage  his  estate  for 
bim,  intended  for  his  own  convenience,  and 
was  revoked  by  bis  death,  and  that  as  to  fu- 
ture Interest  it  was  a  testamentary  disposi- 
tion, and  therefore  revocable.  Generally 
the  cases  in  which  voluntary  -settlements 
have  been  set  aside  have  been  where  there 
had  been  fraud  or  Imposition  In  their  pro- 
curement; where  tbe  design  had  been  to 
give  the  settlor  full  enjoyment  of  bis  prop- 
erty for  life,  with  power  of  testamentary 
disposition,  and  at  the  same  time  to  protect 
it  from  bis  creditors;  where  the  Instrument 
was  In  itself,  or  in  connection  with  other 
instruments,  testamentary  In  character; 
where  the  Intention  to  make  tbe  instrument 
revocable  clearly  appeared;  where  the  pur- 
pose of  the  settlement  had  failed;  or  where 
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4i>e  triMt  created  was  a  merely  naked  one. 
The  rule  Is  that  a  voluntary  settlement  will 
'be  suetaloed  and  enforced  in  favor  ot  the 
4>eDeflciarie8  onleBs  it  is  shown  that  It  was 
|)rocured  by  fraud  or  imposition,  or  execot- 
«d  under  a  misappretieasioD  of  the  facts  or 
•ot  the  law.  This  case  is  within  the  rale. 
TBxe  decree  is  affirmed. 


POTTRR  V.  FIDBLITY  INS.,  TRUST  & 

SAFK-DEPOSIT  CO.  et  al. 

<8npreme  Court  of  Peansjlrania.    May  13, 
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SUBBAKD  AMD  WirES— DEBD  OF  TRUST  IN  AN- 
TICIPATION (W  HAKRiAOB. 
A  wife,  whose  imsband,  just  prier  to  the 
marriage,  and  without  her  knowledge,  convey- 
ed his  property  to  a  trustee,  to  pay  the  income 
to  him  for  life,  and  after  his  death  to  convey 
the  property  to  peisons  named,  not  including 
her,  18  sot  entitled  to  have  the  deed  of  trust  set 
aside,  ao  that  management  of  the  property  may 
tie  restored  to  the  husband,  though  after  his 
'death  Bhe  may  have  It  annnlled,  that  she  may 
take  a  share  in  tlie  firogaty. 

Appeal  from  court  of  common  pleas,  Phlla- 
Vlelphla  county. 

Suit  by  Annie  R.  Potter  against  the  Fidel- 
ity Insurance,  Trust  &  Safe-Deposit  Company 
and  another.  Bill  dismissed,  and  plaintiff 
■  appeals.    Affirmed. 

The  following  is  the  opinion  of  the  court 
*el«w,  per  Willsoo,  J.: 

"A  very  brief  review  of  the  facts  of  tills 
'Case,  about  which  there  Is  no  real  dispute, 
will  be  sufficient  to  set  oat  the  ground  of 
«he  eoBtroversy,  and  to  show  the  question  to 
'fee  considered.  Annie  R.  Potter  and  George 
Van  Hook  Potter,  the  plaiotlff  and  one  of 
the  -defendants,  respectively,  were  married 
■aa.  the  26th  day  of  June,  1885.  Up  to  the 
-day  of  their  marriage  he  was  possessed  of 
4ia  estate  of  considerable  amount,— in  the 
«eight>orhood  of  (75,000,— which  be  had  in- 
herited from  his  father.  This  was  ail  per- 
tssnal  property.  Upon  tlie  day  of  the  mar- 
*Uge^  prior  to  the  ceremony,  and  without 
the  knowledge  or  conaent  of  his  wife,  llr. 
Potter  executed  a  deed  of  trust  to  the  de- 
fendant the  Fidelity  Insurance,  Trust  &  Safe- 
X>eposit  Company,  of  all  the  ssld  estatev  in 
trust  to  pay  the  income  to  faUnself  during  Us 
tUe,  'Ba  that  the  same  shall  not  be  assigned 
'«r  anticipated  by  him,  nor  be  subject  to  or 
liable  for  ■  the  debta  contracts,  or  mgace- 
.OMBts  «f  the  said  George  Van  Hook  Potter, 
-and  without  any  liability  to  execution,  srt- 
tachment,  warrant,  or  legal  process  of  any 
Aind.'  This  deed  was,  according  to  Its  ^- 
press  provisions,  irrevocable.  It  was  far- 
ther provided  in  the  deed  that  upon  the 
<leath  of  the  said  George  Van  Hook  Potter 
the  trustee  should  transfer  the  whole  of  the 
Vnverty  of  the  estate  to  such  persona  as  he 
Slight  BAminate  by  his  last  wUl  and  testa- 
ment, and  in  d^kult  thereof  should  transfer 
the  4Rame  onto  the  issue  of  the  said  Gaocge 


Van  Hook  Pottw,  In  equal  shares,  per 
stirpes,  and,  if  no  Issue  were  then  living,  to 
transfer  the  said  prpperty  to  Mary  U.  Pot- 
ter and  Blanche  Van  Hook  Potter  in  equal 
shares.  No  provisien  was  made  in  the  de«d 
Cor  the  then  intended  wife  of  Mr.  Potter. 
The  bill  was  died  for  the  purpose  of  setting 
aside  the  said  d^ed  on  the  ground  that  hav- 
ing been  made,  as  it  was,  in  anticipation  of 
the  marriage,  it  was  a  fraud  upon  the  marital 
rights  of  the  plaintiff,  and  should  be  declared 
to  be  inoperative. 

"It  does  not  seem  to  me  that  the  qoestlou 
which  la  concerned  in  this  case  can  in  any 
way  be  affected  by  the  consideration  of  any 
other  matters  than  those  which  arise  out 
of  the  state  of  facts  which  has  thus  been  re- 
cited. The  question  is  purely  a  legal  one. 
There  is  no  doubt  that  it  is  well  settled  tbat 
when  a  woman.  In  anticipation  of  an  intend- 
ed marriage,  without  the  kuowled^  of  her 
Inteoded  husband,  executes  a  transfer  or  con- 
veyance of  her  property  in  such  a  way  as  to 
deprive  him  of  aU  benefit  in  it  and  her  of 
Iker  control  over  it,  such  a  transaction  'will 
be  declared  to  be  a  legal  fraud  opon  bim. 
Duncan's  Appeal,  48  Pa.  67,  was  an  Instance 
of  that  character.  .  There  a  married  woman, 
two  days  before  her  marriage,  executed  a 
deed  of  trust  without  the  knowledge  of  ber 
Intended  husband,  conveying  her  property  to 
her  half-brothers,  in  trast  to  pay  the  income  to 
her  during  life,  and  to  lier  heirs  after  deatb. 
and,  in  case  of  her  death  without  issue,  tben 
to  her  half-brothers,  etc.  After  the  mar- 
riage Hm  husband  filed  a  bill  to  annul  the 
deed.  A  decree  to  that  effect  was  made  in 
the  lower  court,  and  It  was  affirmed  hi  tbe 
sdpreme  court.  Lo'wrie,  G.  J.,  speaking  for 
the  court  said:  'Gommon  candor  forbids  tbut 
so  important  a  change  in  his  intended  wife's 
circumstances  and  iter  power  over  her  estate 
should  be  made  without  his  consent  and  eq- 
uity sternly  ccndemns  it  as  a  fraud  upon  bis 
Just  expectatioBs.  This  principle  of  equity 
has  stood  the  test  of  experience  too  long  to 
be  open  to  dispute  now.*  Robinson  t.  BuA:. 
71  Fa.  386,  is  another  ruling  of  a  similar 
character.  There  are  other  cases  which  can 
be  found  in  the  books  in  which  the  same  doc- 
trine is  laid  down.  It  undoubtedly.  In  the 
first  instance,  grew  out  of  tbe  more  absolute 
dominion  which  a  husband  possessed  over 
his  wife's  property  tlian  exists  at  tbe  pres- 
ent day,  bat  as  in  the  case  already  cited, 
the  doctrine  still  stands,  notwithstanding 
the  great  enlargement  which  bas  come  to  a 
woman's  rights  over  ber  own  property,  and 
the  greater  assimilation  In  those  rights  to 
the  dominion  which  a  man  can  exercise  over 
his  own  estate.  No  case,  however,  has  "been 
cited,  and  we  have  not  been  able  to  find  any. 
In  which  that  doctrine  has  been  applied  to 
the  same  degree  or  with  the  same  rigor  to 
Uie  ease  of  a  'wife  aaiclBg  to  have  a  coBvey- 
ance  made  fey  her  husband  before  nantage. 
and  in  anticipation  of  marriage,  set  aside. 
Baird  T.  Steame,  U  Phil*.  «8Si,  is  a  case 
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which  was  triefl  In  this  court.  In  which  a 
man  who  had  once  been  married,  and  who 
bad  three  children,  made  a  deed  of  tmst  In 
f»Tor  of  himself  for  life,  and  the  remainder 
to  hlfl  dilloren,  a,  few  daya  before  be  an- 
nounced his  engagement  to  a  lady  who  sub- 
sequently became  his  wife.  After  his  death 
she  filed  a  biO  in  this  court  for  the  purpose 
of  setting  the  same  deed  aside,  so  as  to  ena- 
ble her  to  take  that  Interest  In  her  husband's 
estate  which  she  would  hare  been  entitled 
to  if  he  had  died  intestate,  and  that  relief 
wajB  afforded  to  her.  The  opinion  of  the 
court  was  written  with  the  customary  virility 
of  the  former  president.  Judge  Thayer;  and 
the  relltf  which  was  afforded  was  based, 
not  upon  there  being  any  intentional  fraud 
penetrated  upon  his  wife,  but  upon  the 
ground  that  the  deed  made  under  the  circum- 
stances narrated  was  a  fraud  in  law.  It  wiU 
be  obserred,  however,  that  the  relief  which 
was  given  In  that  case  was  given  after 
the  death  of  the  husband.  The  question 
arises  for  consideration  here  whether  the 
plaintiCr,  Mrs.  Potter,  is  entitled  to  any  other 
relief  than  that,  or  whether  she  is  entitled 
to  have  the  deed  of  trust  made  by  her  hus- 
band set  aside,  and  the  property  which  was 
covered  by  it  replaced  in  his  bands  fonr  such 
uses  as  he  may  see  fit  to  malce  of  It.  It  la, 
of  course,  quite  apparent  that,  if  the  posses- 
sion and  control  of  the  property  be  again 
vested  in  him,  he  might  the  next  day  execute 
another  deed  of  like  terms,  just  as  he  might, 
in  the  exercise  of  the  fuU  dominion  over  his 
estate  which  every  man  possesses,  give  it 
away.  See  Ellmaker  v.  Sllmaker,  4  Watts, 
91,  and  Lines  v.  Lines,  142  Pa.  149,  21  Atl. 
809.  That  may  be  said  with  additional  force 
In  this  cnae,  because  all  the  property  which 
was  covered  by  the  deed  of  trust  was  peir- 
sonal  iiroperty.  It  Is,  however,  urged  upon 
the  port  of  the  plaintiff  that,  while  this  may 
be  tme,  she  yet  had  the  right,  wblcb  any 
wife  would  possess,  of  attempting  by  per- 
suasion and  proper  Inflnence  to  induce  her 
husband  to  make  such  use  of  his  property 
as  would  be  ftn*  their  mutual  benefit,  and 
would  give  to  her  greater  enjoyment  than 
she  can  presumably  derive  out  of  his  control 
over  the  income  of  the  property  which  is  held 
by  the  trustee.  It  does  not  seem  to  me,  on 
reflection,  that  that  sort  of  influence  which  a 
wife  might  exert  over  her  husband  is  a  sub- 
stantial right,  which  ought  to  be  protected 
by  a  court  of  equity.  It  has  a  little  too 
much  of  the  element  of  sentiment  and  ro- 
mance in  It  to  bring  It  within  the  scope  of  a 
solemn  court,  'the  thing  which  the  remedy 
of  the  law  sbonld  seek  to  protect  for  the 
vKe'a  benefit  Is  an  Interest  In  the  property 
to  be  enjoyed  at  the  time  when  the  death 
of  the  husband  might  Impose  upon  ber  clr- 
cimistances  of  dependence  and  need,  when 
the  customary  support  and  protection  of  her 
bosbuni  are  removed.  To  place  the  fall  oon- 
trti  9t  an -estate  of 'p«r«onal  property  In  toe 


btcnSa  at  a  tttarrlcd  man,  particularly  it  he 
were  of  a  spendthrift  disposition,  might  In 
many  cases  be  a  very  serious  calamity  to  his 
wife.  Even  If  he  were  not  a  spendthrift, 
the  ordinary  risks  of  business  and  the  un- 
certainties of  Investment  would  necessarily 
Imperil  her  nIHmate  Interest  In  his  property. 
These  are  considerations  whi(^,  In  a  case 
like  the  present,  are  entitled  to  weight,  when 
the  question  arises  as  to  whether  a  wife 
i^ould  be  permitted  to  set  aside  a  deed  of 
trust  which  her  husband  has  deliberately 
made,  and  which,  If  it  continues  to  oimrate, 
will  presumably  preserve  the  corpus  of  the 
estate  during  his  lifetime.  I  do  not  intend  by 
anything  which  I  have  Just  said  to  intimate 
that  Mr.  Potter  is  a  spendthrift,  or  that  he 
would  in  any  unworthy  or  unmanly  way  dis- 
pose of  his  property,  if  he  had  it  In  his  con- 
troL  to  the  diea^antage  of  bis  wife.  The 
case  must  be  treated  on  general  grounds, 
and  with  reference  to  questions  which  may 
frequently  arise  in  this  class  of  cases.  I  am 
unable  to  discover  any  ground  upon  which 
Mrs.  Potter  can  successfully  claim  that  any 
of  ber  marital  rights  which  need  to  be  pro- 
tected have  been  violated,  or  that  she  has 
been  In  any  way  defrauded,  within  the  mean- 
ing of  the  principles  applicable  to  the  case, 
by  the  making  of  the  deed  of  trust  in  ques- 
tion, or  by  its  subsequent  operation.  Under 
that  deed,  as  It  stands,  her  husband  derives 
the  income  which  accrues  from  securities 
belonging  to  the  estate.  That  income  can 
be  used,  and,  no  doubt,  is,  for  the  comfort 
and  advantage  of  the  plaintiff  in  due  propor- 
tion. As  has  already  been  said,  if  he  had 
the  entire  corpus  of  the  estate  in  his  posses- 
sion she  could  have  no  legal  control  over  Its 
disposition,  and  any  actual  or  controlling  In- 
terest In  It  could  only  come  to  her  upon  his 
death;  and  that,  too,  only  with  reference  to 
such  portion  of  the  corpus  of  the  estate  as 
might  then  remain.  This  court  has  already 
ruled,  in  the  proceeding  which  was  Instituted 
by  Mr.  Potter  himself,  that  as  to  him  the 
deed  of  trust  referred  to  is  irrevocable;  and 
I  feel  constrained  to  hold  in  this  case  that 
at  the  present  time,  and  under  existing  con- 
ditions, the  plaintiff  cannot  successfully  at- 
tack the  validity  of  the  deed.  In  coming  to 
this  conclusion,  I.  of  course,  do  not  intend 
to  decide  that  the  plaintiff  wonid  have  no 
right,  upon  the  death  of  her  husband  pre- 
ceding her  own  death,  to  ask  that  the  deed 
of  trust  should  be  annulled  to  the  extent 
of  enabling  her  to  take  that  share  of  the 
principal  of  the  estate  which  would  belong 
to  her  under  the  Intestate  laws  if  no  suoh 
deed  of  trust  had  been  made.  In  my  opin- 
ion, she  undoubtedly  would  have  that  right, 
biTt  I  think  thart  ttntll  that  time  shall  come 
she  has  no  grotrnM  upon  which  she  can  svc- 
eessfuUy  attach  the  validity  of  the  deed  In 
qnestion.  It  Is  tbeMffove  my  txmdssIoB  that 
the  plalnttirs  -bill  nuwt  to  dtomlasea,  with 
costs." 
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Arthur  W.  Depoc  and  Thomaa  Learning, 
tor  appellant  Charles  H.  Bnrr,  Jr.,  for  ap- 
pellee George  Van  Hook  Potter.  William  M. 
Stewart.  Jr.,  for  appellee  Fidelity  Ins.,  Tmst 
&  Safe-Depoelt  Co. 

FELL,  J.  The  appellant  In  this  case  is  the 
wife  of  the  appellant  in  Potter  ▼.  Safe-De- 
posit Ca,  49  AU.  85,  in  which  the  ophiion 
of  the  court  sustaining  the  trust  has  been 
filed.  This  is  an  attack  upon  the  same  trust 
from  a  different  point,  but  with  the  same 
object  The  decree  dismissing  the  bill  la  af- 
firmed on  the  opinion  of  Judge  Willson. 


MARSH  T.  NEW  HAMPSHIRE  FIBB  IN& 
00. 

(Supreme  Court  of  New  Hampshire.    Cheshire. 

March  15.  190L) 

IN8URANC&-FOUCY— B0ILDINOS  INCLUDBD. 

Plaintiff  owned  a  manufacturing  plant  and 
the  dry  house  was  situated  about  12  feet  from 
the  mala  bnildine,  and  an  engine  house  about 
4  feet  from  the  dir  house,  botii  of  which  were 
connected  with  the  main  building  by  a  movable 
bridge.  Betd,  that  a  fire  insurance  policy  on 
the  main  building,  and  all  additions  thereto  ad- 

t Dining  and  communicating,  covered  the  engine 
Lonae  and  dry  house. 

Exceptions  from  Cheshire  county. 

Action  by  James  Marsh  against  the  New 
Hampshire  Fire  Insurance  Company.  From 
a  Judgment  of  nonsuit  plaintiff  excepts.  Ex- 
ceptions  sustained. 

The  plaintiff  la  a  pall  maker.  His  plant 
consists  of  a  frame  mill  building,  with  an  ad- 
dition built  onto  it  a  dry  house  about  12  feet 
from  the  main  building,  and  an  engine  house 
about  4  feet  from  the  dry  bouse.  The  engine 
bouse  and  the  dry  house  are  connected  with 
the  main  building  by  a  movable  bridge.  All 
the  buildings  are  occupied  by  the  plaintiff  for 
the  purposes  of  his  business,  and  are  common- 
ly spoken  of  as  his  pall  shop.  The  agent  who 
wrote  the  policy  was  familiar  with  the  prem- 
ises. The  engine  house  and  the  dry  bouse 
were  damaged  by  fire,  May  17,  1899.  A  non- 
suit was  ordered  on  the  ground  that  they 
were  not  Included  in  the  policy,  and  the  plain- 
tiff excepted. 

Oliver  E.  Branch,  for  plaintiff.  Samuel  C. 
Eastman,  for  defendant 

YOUNG,  J.  The  language  of  the  policy, 
"on  frame  mill  building  and  all  additions 
thereto  adjoining  and  communicating,  •  •  • 
occupied  by  the  assured  as  a  pall  sh(^,"  was 
apt  to  describe  the  buildings  occupied  by  the 
plaintiff  in  manufacturing  pails,  and  com- 
monly spoken  of  as  his  pall  shop.  "All  ad- 
ditions" means  more  than  a  single  addition. 
"Adjoining"  describes  the  addition  built  on  to 
the  main  building.  "Communicating"  de- 
scribes the  dry  house  and  the  engine  house, 
for  they  communicate  with  the  main  build- 
ing by  means  of  the  movable  bridge.  2  Cent 
Diet    The  description  Included  all  additions 


which  either  adjoin  or  conmnmicate  with  th« 
frame  mill  building,  and  were  occupied  by 
the  plaintiff  for  manufacturing  palls.  Conse- 
quently the  policy  covered  both  the  engiot 
house  and  the  dry  house.  Exception  sustain- 
ed.   Judgment  for  the  plaintiff. 

CHASB;  J.,  did  not  sit    The  others  con- 
curred. 


RAND  T.  TOWN  OF  PITTSFIELD. 

(Supreme  Court  of  New  Hampshire.  Merri- 
mack.    March  15,  1901.) 

TRUST    PHOPKRTT— TAXATION— PLACB. 

T^nst  property  rightfully  taxed  in  another 
state  la  not  subject  to  taxation  in  state  where 
trustee  resides,  under  Pub.  St  c  56,  t  27.  pro- 
viding that  all  taxable  property  held  in  trust 
shall  be  taxed  to  the  trustee  in  the  town  in 
which  anch  trustee  resides,  if  In  the  state. 

Action  by  John  S.  Rand,  administrator  ol 
the  estate  of  Joseph  B.  Rand,  deceased, 
against  the  town  of  Plttsfleld.  for  the  abate- 
ment of  taxes  assessed  on  estate  of  deceased. 
Tax  abated. 

Band  waa  a  resident  of  Vermont  The 
plaintiff  Is  a  resident  of  Plttsfleld,  and  was 
appointed  administrator  of  Band's  estate  by 
the  court  of  Vermont  The  estate,  consist- 
ing of  notes  and  bank  stock,  was  in  Vermont 
when  Joseph  B.  died,  and  has  since  remained 
there;  It  was  taxed  both  In  Vermont  and  in 
Plttsfleld.    The  Vermont  tax  has  been  paid. 

Edward  A.  Lane  and  Sargent  Nlles  &  Mor- 
rill, for  plaintiff.  Bumham,  Brown  &  War- 
ren,  for  defendants. 

TOUNO,  J.  Band's  estate  was  rightfaUy 
taxed  in  Vermont  (V.  &  i  S74.  pt  6;  Pub. 
St  &  56,  {{  26,  27);  and  so  was  not  taxable 
in  Plttsfleld  nnless  property  held  In  trust 
forms  an  exception  to  the  role  which  ex- 
empts property  rightfully  taxed  In  another 
state  from  taxation  here  (Winkley  t.  Town  of 
Newton,  67  N.  H.  80,  36  Aa  610,  86  L.  B.  A. 
756;  Bobinaon  v.  Dover,  59  N.  H.  621;  Berry 
▼.  Windham,  69  N.  H.  288,  47  Am.  Bep.  2U-2). 
We  have  no  statute  which  in  terms  takes  such 
property  out  of  the  opera tiiHi  of  this  rule;  so. 
If  trust  property  forms  an  exception,  the  in- 
tent to  tax  it  must  be  inferred  from  section 
27,  c.  66,  Pub.  St,  which,  so  far  as  it  re- 
lates to  personal  property,  provides  that  the 
"estate  of  any  legatee  or  ward  and  all  tax- 
able prc^erty  held  in  trust  shall  be  taxed  to 
the  •  •  •  trustee  in  the  town  in  which 
such  •  •  •  trustee  •  •  •  resides  If 
in  this  state."  Pub.  St  c.  66.  |  27.  This 
language  may  be  capable  of  the  construction 
that  all  property  held  in  trust  shall  be  taxed 
to  the  trustee  in  the  town  in  which  he  re- 
sides; but  it  Is  equally  capable  of  the  con- 
struction that  all  property  taxable  under  the 
laws  of  this  state,  when  it  is  held  by  a  per- 
son in  his  own  right  shall  be  taxed  to  the 
trustee  when  It  is  held  in  trust  and  the  evi- 
dence tends  to  prove  that  this  was  the  aense 
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In  which  the  legldatnro  used  it  -It  la  the 
office  of  chapter  S6  of  the  Public  Statute*  to 
enumerate  the  perfions  and  kinds  of  property 
liable  to  taxation,  and  of  chapter  66  of  the 
PobUc  Statutes  to  designate  the  persons  to 
whom  and  the  place  where  they  shall  be 
taxed.  80  the  language  of  section  27,  c  BS, 
lead  in  the  light  of  these  facts,  would  merely 
designate  the  person  to  whom,  and  the  place 
where,  taxable  property  shall  be  taxed  when 
It  is  held  In  trust. 

Since  personal  property  rightfully  taxed  In 
another  state  is  not  taxable  here  when  a 
person  holds  it  in  his  individual  capacity 
(Wlnkley  v.  Town  of  Newton,  67  N.  H.  80, 
S6  AU.  610.  85  L.  R.  A.  766),  It  is  not  taxable 
when  he  holds  it  in  a  trust  capacity,  by  force 
of  section  27,  c.  56,  Pub.  St.,  unless  the  legis- 
lature intended  to  Impose  more  than  their 
share  of  the  common  burden  of  taxation  upon 
persons  beneficially  Interested  in  trust  es- 
tates. Such  an  intent  cannot  be  found,  for 
It  is  the  policy  of  the  law  to  compel  all  per- 
sons to  bear  their  proportionate  share,  and  no 
more,  of  this  common  burden;  and.  In  the 
absence  of  all  evidence  of  a  different  intent, 
It  will  be  assumed  that  the  legislature  in- 
tended for  all  statutes  relating  to  taxation  to 
he  so  construed  as  to  effectuate,  and  not  to 
defeat,  the  policy  of  the  law.  Tax  abated. 
All  concur. 


HEALT  T.  HILLSBORO  COUNTY. 

(Supreme  Court  of  New  Hampshire.    Hillsboio. 
March  IS,  1001.) 

rOUCB  OFFICBRS-ATTBNOAMCa  AT  CODRT- 
WITNBS8  FEES  —  ASSISTANCE  IN  CRIMINAL 
CASB-RIQHT   TO  COMPENSATION. 

1.  A  police  officer  entitled  to  compensation 
nnder  Pub.  St.  c.  287,  I  16.  for  attending  police 
conrt.  is  not  entitled  to  witness  fees  in  addi- 
tion thereto  because  he  is  called  to  attend  such 
conrt  as  a  witness. 

2.  Tinder  Pnb.  St.  c.  287,  |  18.  providing  that 
a  witnPHS  In  the  supreme  court  ahall  receive 
$1.25  per  day  and  mileage,  a  witness  called  be- 
fore the  grand  Jury  on  several  cases  on  the 
same  day  is  only  entitled  to  one  day's  attend- 
ance and  mileage. 

a  Under  Pub.  St  c.  266,  |  9,  requiring  all 
costs  attending  the  arrest  examination,  or  con- 
veyance of  an  offender  to  be  paid  by  the  com- 
plainant, unless  when  directed  and  approved 
in  writing  by  the  counsel  for  the  state  or  the 
county  commlasloner.  a  police  officer  who  -as- 
rists  in  preparing  a  criminal  case  for  trial  is 
not  entitled  to  recover  from  the  county  unless 
bis  services  are  shown  to  have  been  requested 
or  approved  by  such  officer. 

Exceptions  from  Hlllsboro  county. 

Action  by  Michael  J.  Healy  against  the 
connty  of  Hlllsboro  for  witness  fees  and  for 
senrlces  rendered  as  a  police  officer.  From 
a  Judgment  allowing  a  certain  portion  of  the 
fees  claimed,  plaintiff  brings  exceptlcms.  Ex- 
ceptions overruled. 

The  plaJntUf,  who  is  a  police  officer,  testl* 
fled  before  the  grand  Jury  in  several  cases 
on  the  same  day.  In  some  instances  idore 
than  one  Indictment  were  found  on  the  same 


•ridence.  He  was  also  a  witness  in  the  po- 
lice court  In  some  of  these  cases.  The  plalB- 
tlfl  claims  (1)  his  actual  travel  and  one  day's 
attendance  on  one  Indictment;  (2)  one  mile's 
travel  and  one  day's  attendance  on  each  of 
the  other  Indictments;  (3)  fees  as  an  officer 
for  attending  court,  and  as  a  witness  m  the 
cases  in  which  he  testified  In  the  police  court. 
He  also  asked  to  be  allowed  pay  for  his  senr- 
lces in  preparing  cases  for  trial  before  the 
grand  and  petit  juries.  The  court  allowed' 
him  his  actual  travel  and  attendance  before 
the  grand  jury,  and  his  fees  as  an  officer  in. 
the  police  court  cases.  He  excepted  to  the 
disallowance  of  the  balance  of  his  daim. 

Michael  J.  Healy,  pro  b&    James  P.  Tnttle^. 
for  defendant 

YOUNQ.  J.  Witnesses  were  compelled  to- 
attend  court  without  pay  at  common  law, 
and  the  fees  given  them  by  statute  are  not 
Intended  as  compensation  for  testifying,  bnt' 
simply  to  pay  their  expenses  while  away 
from  home.  Courtney  v.  Baker,  8  Denlo,  27, 
82.  Section  16,  c.  287,  of  the  Public  Statutes. . 
which  provides  for  the  compensation  of  offi- 
cers when  their  presence  Is  required  in  the 
police  court  contains  pothlng  to  show  that 
they  are  to  be  paid  more  when  their  presence- 
Is  required  as  witnesses  than  when  it  is  re- 
quired for  other  purposes.  So  it  is  improb- 
able that  the  legislature  Intended  to  pay 
officers  who  were  attending  court  for  testi- 
fying. A  witness  who  Is  recognized  or  sum- 
moned must  appear  before  the  grand  jury 
and  submit  to  an  examination  In  respect  of 
any  matters  within  his  knowledge.  This  ex- 
amination may  be  completed  at  once,  or  con- 
tinued from  day  to  day,  to  suit  the  conven- 
ience of  the  grand  jury,  and  the  witness- 
must  remain  in  attendance  until  It  is  com- 
pleted. "The  fees  of  witnesses  shall  be  for 
each  day's  attendance  at  the  supreme  court- 

*  *    *    one  dollar  and  twenty-five  cents; 

*  *  *  for  each  mile's  travel  to  and  from 
the  place  of  testifying  six  cents."  Pub.  St 
c.  287,  t  13.  This  section  makes  the  witness* 
fees  depend  neither  en  the  number  of  times 
he  has  recognized  or  has  been  summoned, 
nor  on  the  number  of  Indictments  found  on 
his  evidence,  bnt  on  bis  travel  and  attend- 
ance. The  reason  for  this  is  plain:  Interest 
in  the  event  of  the  action  always  tends  to 
discredit  the  witness,  and  the  legislature- 
would  never  Intentionally  discredit  all  wit- 
nesses who  come  before  the  grand  jury,  by 
making  their  fees  contingent  on  the  number 
of  indictments  found  on  their  testimony. 
BUSS  V.  Bralnard,  42  N.  H.  266.  It  does  not 
appear  that  the  plaintifTs  services  in  pre- 
paring cases  for  trial  were  rendered  at  the 
request  of  the  defendant  or  that  the  char- 
ges therefor  have  been  approved  by  the  prop- 
er oBlcer.  Pub.  St  c.  ^Hi,  ^  9.  Exceptions- 
overruled. 


PEASIiBE,  J., 
concnrred. 


did  not  alt     The  others- 
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AMOSKBAO  MFG.  00.  ▼.  SHIHLEY  et  «L 

ISapreme  Court  of  New  Hampshire.    HUlsboro. 
March  15,  1901.) 

WATERS  AND  WATER  COURSES-DAM— FLASH- 
BOARDS— CONVEYANCE— CONSTRUCTION. 
Defendants  conveyed  to  plaintiffs  the  right 
to  maintain  a  dam,  with  flashboarda  two  feet 
high  on  the  top  thereof,  to  be  supported  by  iron 
pins  not  less  than  four  feet  apart.  Thereafter 
defendants  conveyed  to  plaiatiSs  the  additional 
right  to  maintain  a  three-foot  flashboard,  bat 
notiiiag  was  specified  as  to  the  maimer  of  con- 
structing it,  though  iron  pins  four  feet  apart 
were  insufficient  to  maintain  it.  Beld,  that 
plaintiffs  could  place  the  pins  as  near  together 
as  was  necessary  to  support  the  flashboard, 
■iBce  the  second  conveyance  carried  with  it  the 
right  to  use  the  necessary  means  for  the  con- 
struction of  an  adequate  flashboard  ot  the 
height  mentioned. 

Isjunction  by  the  Amoskeag  Manufactur- 
ing Company  agalnat  Quincy  Shirley  and  an- 
other to  restrain  the  removal  of  flafihboardfl 
from  plaintiff's  dam.    Case  discharged. 

January  11,  1875,  the  defendants  conveyed 
to  tlie  plaintiffs  "the  right  and  privilege  to 
build,  erect,  and  maintain  its  stone  dam  to 
the  height  It  is  now  constmcted,  •  *  • 
and  the  right  to  plfice  flashboarda  thereon 
to  any  height  above  the  presoikt  top  of  aoid 
stone  dam,  not  exceeding  two  feet;  such 
flashboards  to  be  not  exceeding  one  Inch  and 
a  half  In  thickness,  supixHrted  against  Iron 
pins  not  exceeding  one  and  one-half  Inches 
In  diameter,  standing  in  holes  drilled  in  the 
dam  not  nearer  tlmn  four  feet  from  each 
oither;  and  the  right  and  privilege  to  raise 
the  water  of  said  river  and  to  flow  a  certain 
tract  of  land  situate  in  Hooksett."  After 
tttis  conveyance,  until  November,  18S7,  the 
plaintiffs  maintained  flashboards  upon  the 
dam,  two  feet  in  width,  supported  by  pias 
four  feet  apart,  during  the  spring  months. 
December  26,  1887,  the  defendants,  In  con- 
sideration of  11,000,  by  deed  containing  full 
eovenants  of  warranty,  conveyed  to  the  plain- 
tiffs "the  right  and  privilege  to  put  and  main- 
tain upon  Its  stone  dam,  as  now  constructed, 
*  *  *  flashboards  of  the  width  and  height 
of  tbree  feet  above  the  top  of  said  dam,  be- 
ing one  foot  In  width  and  height  above  and 
In  addition  to  the  flashboards  ■vrb\cb  said 
Amoskeag  Manufacturing  Company  has  here- 
tofore had  tlie  right  to  maintain  on  said  dam; 
sucta  flashboards  not  to  be  renewed,  replaced, 
«r  repaired  during  the  months  of  March, 
April,  and  May  in  each  year."  Since  Novem- 
ber, 1887,  during  the  nine  months  in  eoob 
year  provided  for  In  the  deed,  flashboards 
3  feet  wide,  supported  by  pins  1%  Inches  in 
diameter,  and  varying  from  16  Inches  to  2 
feet  apart,  have  been  maintained.  When  the 
water  rises  to  a  certain  height,  the  presanne 
agataist  the  flashboards  causes  the  pins  to 
iMNid,  and  tbe  boards  are  carried  away.  If 
the  pins-  were  4  feet  apart,  the  flsshboardB 
would  be  carried  away  every  night  in  ordi- 
nary 8tag«s  of  water,  and  at  least  once  a 
week  in  the  driest  times,  and  would  tie 


lees.  Boards  ef  Uils  height  supported  by  pins 
placed  at  the  dista«ces  at  which  they  have 
been  maintained  since  November,  18SJ,  ami 
boards  of  2  feet  in  height  supported  by  pins 
4  feet  apart,  are  carried  off  when  the  water 
rises  to  substantially  tlie  same  helf^t  above 
tbeir  tops.  The  only  reasonaUe  way  of  moUi- 
taintng  3-foot  flashboards  is  tbe  Way  ttey 
have  been  maintained  slnee  November,  1887. 
The  plaintiffs  own  large  miBs  below  tlK 
dam,  in  which  many  tho«iMind  people  aie 
employed.  Tbe  d^endants  have  twice  un- 
lawfully removed  the  flashboards.  They  now 
threaten  to  remove  them  because  the  3-foot 
flashboards  are  supported  by  pins  less  than 
4  feet  apart. 

David  Cross  and  Frank  S.  Streeter.  for 
plaintiffs.  George  W.  Frescott  and  John 
Kivel,  Cor  defendants. 

PIKE,  J.  The  questions  arising  In  this 
ease  depcfnd  upon  the  construction  of  the 
deed  of  1887.  Tbe  defendants  claim  th;at  it 
is  implied  that  tbe  method  of  securing  the 
three-foot  flashboards  Is  limited  to  the  man- 
ner provided  for  securing  the  two-foot  flash- 
boards  set  forth  In  the  deed  of  1875;  tbat  la, 
by  pins  four  feet  apart  Tlie  deed  grants 
a  right  to  place  and  maintain  flashboards  up- 
on the  dam  nine  months  of  the  year  one  foot 
higher  than  was  granted  in  1876.  No  re- 
strictions as  to  the  way  of  securing  them  are 
specified,  nor  Is  any  reference  made  to  the 
restrictions  In  the  earlier  deed.  Although 
the  right  to  place  and  maintain  the  boards 
was  all  that  was  expressly  granted,  what- 
ever IS  reasonalHy  necessary  for  the  plain- 
tiffs' enjoyment  of  tbe  right  passes  to  them 
by  operation  of  law.  Manufacturing  Co.  v. 
Whittier,  10  N.  H.  306,  313.  Tbey  may  se- 
cure them  in  any  way  that  will  cause  them 
to  withstand  the  pressure  of  the  water,  pro- 
vided the  way  adopted  is  reasonable.  It  ap- 
pears tliat  the  way  by  which  the  boards  ara 
now  secured,  and  Iiave  been  since  1£87,  to 
the  only  reasonable  way  of  maintaining  flash- 
boards  of  that  width.  The  claim  that  sup- 
porting tbe  flashboards  by  pins  less  than 
four  feet  apart  violates  the  condition  of  the 
deed  of  1873  is  not  well  founded.  For  some 
two  months  prior  to  tlie  execution  of  the 
deed  of  1887,  the  plaintiffs  supported  the 
flashboards  by  pins  the  same  distance  apart 
as  now,  and  It  Is  highly  probable  that  the 
defendants  were  aware  of  this  fact.  There 
can  be  but  little  doubt  that  both  the  plain- 
tiffs and  defendants  understood  that  the 
pins  must  be  set  thus  near  together  to  be 
reasonably  effective  for  the  purpose  designed. 
It  is  not  reasonable  to  suppose  that  the  plain- 
tiffs were  paying  and  the  defendants  receiv- 
ing $1,000  for  a  right  which  was  useless. 
The  evident  intention  of  the  parties  was  to 
nioAfy  the  conditions  ■ot  the  fbtmer  deed  to 
the  «xtent  Teqnlr^a  to  render  the  three^et 
fl»AtlK)BxdB  effective.  To  carry  ot!t  this  In- 
testloB,  the  defendants  'conveyed,  ^frtth  Ml 
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coTenaiits  ot  warrasty,  the  right  to  place 
and  maintain  tbe  three-foot  flashboerda,  ab- 
solutely and  vltliout  condition.  As  was  said 
in  Manufacturing  Co.  t.  Shirley,  68  N.  H. 
260,  270,  38  AtL  870,  respecting  these  con- 
veyances: "There  was  no  exchange  of  rights 
b^ween  the  parties  by  the  second  deed.  Its 
obvlons  purpose  was  to  give  the  plaintiffs 
an  additional  right,  and  no  other  effect  can 
be  given  to  it,  consistent  with  elementary 
rules  of  construction." 

At  the  September  term,  1898,  the  defend- 
ants were  forever  enjoined  from  removing 
any  of  the  flashboards  then  upon  the  dam,  or 
which  might  be  placed  upon  it,  in  accordance 
with  the  conditions  and  requirements  of  the 
deed  of  18S7.  Manufacturing  Co.  v.  Shirley, 
ee  N.  H.  638,  4S  AtL  5S9.  It  Is  understood 
that  this  injunction  is  still  in  force.  If  It 
has  been  violated  or  shall  be  violated,  the 
defendants  may  be  called  upon  to  answer 
an  attachment  for  contempt  The  circum- 
stances of  the  case  do  not  call  for  a  more 
extended  restraining  order  at  this  time. 
Case  discharged. 


CHASE.  J„  did  not  sit 
curred. 


The  otbeiB  con- 


MANNING  T.  HANCHESTBB  MHIiS. 

<Bupreme  Qmrt  of  New  Hampshire.    HiUsbors. 

March  IS,  1901.) 

MASTER    AND    SERVANT— INJURIES    TO    SBRT- 
ANT— AFPUANCES-FBLLOW    SERV- 

Ain»-BviDBNCB— NONavra. 

1.  Where  a  master  (umiabes  sufficient  tools 
and  appliances  with  which  to  carry  on  the 
work,  he  is  not  liable  for  an  injary  to  his  serv- 
ant, which  was  eaosed  by  a  failure  of  plain- 
tiff's fellow  worlunen  to  make  proper  use  of 
Bocb  appliances. 

2.  Where  a  servant  sued  for  Injaries  sastata- 
«d  by  reason  «t  the  slipping  of  a  ladder  which 
^ras  nailed  te  a  roof  by  hU  fellow  servants, 
and  the  neglisence  alleged  was  that  the  nails 
used  were  too  short,  but  there  was  no  evidence 
tiiat  other  and  suitable  nails  were  not  famish- 
ed, plaintiff  having  testified  that  there  was 
plen^  of  nails  in  such  places,  and  that  he  had 
no  doubt  that  there  were  other  nails  there, 
there  was  no  evidence  tending  to  shew  that  de- 
fendant had  w)t  furnished  proper  appUanoes 
with  which  to  conduct  the  work,  and  hence 
plaintiff  was  not  entitled  to  recover. 

3.  Where,  at  the  close  of  piatnturs  case,  de- 
fendant mored  for  a  nonsuit  far  insnfficieocy 
ot  proof,  it  was  not  error  for  the  court  to  take 
•ncn  motion  under  consideration,  and  refuse  to 
role  thereon,  until  defendants  had  proceeded 
-with  their  case,  and  then  to  sustain  the  motion. 
It  appeariagr  that  no  evidence  which  was  lacking 
in  plaintirii  case  was  supplied  by  defendants' 
evioenee. 

Bzceptions  from  HlUsboro  county. 

Actum  by  Charles  Manning  against  Man- 
chester Mills.  From  a  Judgment  In  favor  «f 
4e£endaDta.  jdaintlff  brings  exceptions.  Over- 
roled. 

Oiae,  far  negHgence.  The  platattff  was  a 
ftad  curler,  employed  by  the  def  endants  upon 
a  mill  wUeli  was  ketag  ballt  a  story  Ugher. 
Hla  evidence  tended  to  prove  the  following 


facta:  There  was  an  opening  in  the  flat  roof 
of  the  mill,  through  which  a  ladder  liad  been 
erected  for  the  use  of  the  workmen.  The 
ladder  was  secured  at  the  top  by  cleats  of 
wood,  one  on  either  side,  nailed  to  the  roof, 
and  converging  so  that  the  ends  tended  to 
bold  the  ladder  In  place.  The  parts  of  the 
cleats  furthest  from  the  ladder  were  nailed 
into  the  tar  and  gravel  roof,  and  the  parts 
next  the  ladder  into  the  boarding  where  the 
tat  and  gravel  had  been  removed.  Each  cleat 
was  secured  by  two  nails,  2  or  2H  inches  in 
length.  The  plaintiff  carried  bis  hod  upon 
his  shoulder,  and  when  he  reached  the  level 
of  the  roof  attempted  to  step  off  to  the  right 
When  he  did  so,  the  cleat  upon  that  side  was 
turned  by  the  pressure  of  the  ladder,  causing 
him  to  fall,  and  sustain  the  injuries  com- 
plained of.  The  ladder  and  cleats  were  not 
defective,  and  were  proper  for  the  purposes 
for  which  they  were  used,  and  the  crew  had 
access  to  nails  with  which  to  fasten  the 
cleats  to  the  roof.  At  the  close  of  the  plain- 
tiff's evidence,  the  defendants  moved  for  a 
nonsuit  The  court  took  the  matter  under 
consideration,  and  directed  the  d3fendants  to 
proceed.  Before  they  bad  rested,  the  court 
directed  a  verdict  for  them,  and  the  plain- 
tiff exc^^d.  He  also  excepted  that  a  verdict 
was  directed  at  this  stage  of  the  case. 

Bnmham,  Brown  &  Warren  and  Robert  L. 
Manning,  for  plaintiff.  Taggart  &  BIngbam, 
for  defendants. 

PBASLEE,  J.  Upon  the  question  of  the 
sufficiency  of  the  plaintiff's  evidence,  the 
parties  substantially  agree  as  to  the  law,  and 
the  controversy  Is  as  to  whether  there  was 
anything  in  the  evidence  which  would  have 
warranted  a  finding  that  the  defendants  fail- 
ed to  furnish  to  the  plaintiff  and  his  fellow 
servants  sufficient  tools  and  appliances  with 
which  to  carry  on  the  work  they  were  set 
to  do.  If  the  def endaata  performed  this  duty, 
they  are  not  liable  for  an  accident  which 
was  caused  by  the  failure  of  the  plain tiflTs 
fellow  workmen  to  make  a  proper  use  of 
what  was  furnished.  McGInty  v.  Reservoir 
Co.,  155  Mass.  183,  29  N.  E.  510;  McCampbell 
r.  Steamship  Co.,  144  N.  Y.  5S2,  S»  N.  X. 
637;  Nash  v.  Steel  Co.,  62  N.  H.  406. 

Two  positions  are  taken  In  the  pUtntUFs 
brief.  He  says,  first  that  the  roof  was  not 
a  suitable  one  to  fasten  the  cleats  to  unless 
long  nails  were  used,  and  that  this  was  a 
defect  in  the  condition  of  the  premises  which 
contributed  to  canse  the  accident.  The  record 
discloees  no  evidence  tending  to  show  that 
cleats  could  not  be  securely  fastened  to  this 
roof,  providing  proper  nails  were  used.  This 
proposition,  then,  merely  states,  in  another 
form,  the  complaint  as  to  the  sufficiency  of 
the  nails  tumlsbed.  The  plaintiff's  second 
position  is  substantially  like  the  first  As 
stated  in  his  brief,  it  raises  the  question  Df 
"the  suitableness  of  the  nails  supplied  Xixim 
which  to  select  those  for  fastening  the|Cleat8 

Digitized  by^OOQlC 


40  ATLAKTIO  RBPORTBB. 


(N.  U. 


to  the  roof."  There  was  erldence  from 
which  it  might  have  been  found  that  the 
nails  which  were  used  were  unsuitable  for  the 
purpose.  There  was  no  evidence  that  other 
and  suitable  ones  were  not  furnished.  On 
the  contrary,  the  plaintiff  himself  testified 
that  there  are  always  plenty  of  nails  In  such 
places,  and  that  he  had  no  doubt  ,there  were 
here.  He  was  corroborated  upon  this  point 
by  two  of  his  witnesses.  If  this  fell  short 
of  being  evidence  that  the  defendants  dis- 
charged their  duty  in  this  particular,  it  eet- 
tainly  was  not  evidence  that  they  failed  to  do 
so.  The  burden  was  upon  the  plaintiff  to 
establish  the  latter  proposition,  and,  having 
failed  to  produce  any  evidence  tending  to 
establish  the  truth  thereof,  a  verdict  against 
him  was  properly  directed. 

The  plaintiff  also  excepted  to  the  direction 
of  the  verdict  after  the  defendants  had  open- 
ed their  case,  and  before  they  had  closed 
their  evidence.  The  motion  for  a  nonsuit 
should  have  been  granted  without  calling 
niton  the  defendants.  It  is  not  claimed  that 
they  Introduced  any  evidence  which  supplied 
that  which  was  lacking  in  the  plaintHTs  case. 
Granting  all  that  the  plaintiff  claims  as  to 
rebutting  evidence,— that  he  would  have  been 
able  to  controvert  every  fact  brought  out  In 
the  defense,— be  would  have  been  in  the  same 
situation  as  before.  It  could  not  avail  him 
that  he  demolished  the  defendants' case  when 
he  had  none  of  his  own.  The  verdict  was 
directed  because  he  had  no  sufficient  evidence, 
not  because  the  defendants  had  more  than  he 
did.  As  it  thus  appears  that  none  of  the 
plaintitTs  rights  were  infringed.  It  is  Immate- 
rial when  the  motion  was  granted.  It  is  of 
no  consequence  whether  the  action  of  the 
court  was  termed  granting  a  nonsuit  or  di- 
recting a  verdict.  Ordway  v.  Railroad  Co., 
68  N.  H.  429,  4S  AtL  243.  Exceptions  over- 
ruled. 

PIKB,  J„  did  not  sit;  the  others  concur- 
red. 


BRODERICE  v.  RICHARDSON. 

(Supreme  Oonrt  of  New  Hampshire.    Hlllsboro. 

March  15,  1901.) 

CHATTEL  UORTOAOE— SALES  BT  MORTOAOOR 
-ASSIGNMENT  FOR  BENEFIT  OF  CRED- 
ITORS—RIGHTS OF  ASSIONKE. 
On  July  25,  1895.  D.  execnted  a  mortgage 
to  F.  on  a  stock  of  goods  and  fixtures  to  secure 
a  debt  of  $1,000;  and  1).,  with  consent  of  P., 
contlnned  spiling  the  goods  and  replacing  them 
with  a  new  stook,  and  using  the  proceeds  as  he 
saw  fit.  Subsequently  the  goods  and  fixtures 
were  snid  nnder  attachment,  and  $426  received 
for  the  fixtures  was  paid  to  F.  on  July  28.  180U. 
On  .Tuly  15,  l^sOfl,  1).  filed  a  petition  in  Insol- 
vency, and  plaintiff  was  appointed  assignee. 
Beld,  that  the  constructive  fraud  of  D.  and  F. 
in  dealing  with  the  mortgaged  property  did 
not  render  the  mortgage  void  as  to  plaintiff, 
and.  In  the  absence  of  actual  fraud,  plaintiff 
was  not  entitled  to  any  of  the  funds  as 
against  F. 


Action  by  James  A.  Broderlck,  a>  assignee 
of  Joseph  Dignam,  an  insolvent  debtor, 
against  Frank  T.  B.  Richardson.  Judgment 
tor  defendant 

Assumpsit  by  the  assignee  In  Insolvency 
of  the  estate  of  Joseph  Dignam  to  recover 
the  proceeds  of  the  sale  of  fixtures  in  the 
store  of  the  insolvent  Facts  agreed.  July 
23,  1805,  Dignam  executed  a  mortgage  to 
Eleanor  Ferguson  of  "all  stock  in  trade  and 
fixtures  now  situate  in  store  No.  797  Elm  St, 
Manchester,"  to  secure  the  payment  of  a 
debt  of  $1,000  due  her  from  him.  He  after- 
wards sold  the  stock,  replacing  it  with  new 
from  time  to  time,  and  using  the  proceeds 
as  he  saw  fit  with  the  knowledge  and  con- 
sent of  Ferguson.  April  13,  1896,  the  de- 
fendant a  deputy  sheriff,  attached  the  stock 
and  fixtures  on  a  claim  against  Dignam,  and 
May  5,  1896,  sold  them  at  sherifTs  sale. 
The  net  amoimt  received  from  the  fixtures 
was  $426.66,  which  ha  paid  to  Fergusob 
July  28,  1896.  July  6,  1896,  Dignam  filed 
his  petition  in  insolvency,  and  July  16,  1896, 
he  was  decreed  an  insolvent  and  the  de- 
fendant was  appointed  messenger.  Angost 
20,  1896,  the  defendant  paid  the  net  amount 
received  from  the  sale  of  the  stock  ($120.06) 
to  the  plaintiff,  who  had  previous  to  that 
time  been  appointed  assignee  of  Dlgnam's 
estate.  October  17,  1896,  the  plaintiff  made 
a  demand  for  the  proceeds  of  the  sale  of  the 
fixtures  of  the  defendant  which  he  refused 
to  pay. 

Sullivan  &  Broderlck,  for  plalntUt  Elljab 
M.  Topllff,  for  defendant 

WALLACE,  J.  The  plalntliTB  claim  that 
the  constructive  fraud  of  the  parties  In  deal- 
ing with  the  mortgaged  property  made  the 
mortgage  voidable  by  him,  under  the  doc- 
trine of  Putnam  v.  Osgood,  51  N.  H.  192, 
and  similar  cases,  cannot  be  maintained. 
The  recent  case  of  Thompson  v.  Esty,  69  N. 
H.  55,  4S  AU.  566,  held  that  only  actual 
fraud  would  enable  the  assignee  of  an  insol- 
vent debtor  to  avoid  transactions  in  fraud 
of  creditors  under  the  Insolvent  law.  Pub. 
St  c.  201,  {  26.  In  Hodgdon  v.  Llbby,  69  N. 
H.  136,  43  Atl.  312,  the  same  doctrine  was 
applied,  although  the  second  mortgage  in 
that  case  was  given  after  the  amendment 
to  the  insolvency  law  vesting  in  the  assignee 
"all  property  which  might  have  been  taken 
on  execution  upon  a  Judgment"  against  the 
debtor  (Laws  1896,  c.  68)  w«it  into  effect 
This  case  is  not  distlngulBhable  from,  and 
is  determined  by,  Hodgdon  v.  Llbby.  The 
whole  amount  received  from  the  sale  of  the 
mortgaged  property  belonged  to  the  mort- 
gagee unless  the  right  of  attaching  creditors 
Intervened.  In  neither  event  could  the  as- 
signee take  any  part  of  the  funds  without 
first  pajing  the  mortgage  debt  Judgment 
for  the  defendant    All  concurred. 
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SWAN  et  al.  r.  BURNHAM  et  aL 
(Supreme  Court  of  New  Hampshire.    Hillsboro. 

March  15,  1901.) 

CORPORATIONa-DlRECTORS— INDIVIDUAL    UA- 

BIUTT   FOR   DSBTS-^CTION— AO 

CRUAL— UMITATIONa 

1.  Pub.  St.  c.  150,  (  4,  declares  that  no  cor- 
poration except  banks  and  insurance  companies 
shall  contract  debts  exceeding  one-half  the  val- 
ue of  its  property;  and  section  5  provides  that, 
for  a  violation  of  such  act  by  a  vote  of  its  of- 
fiffrs,  the  directors  shall  thereby  become  indi- 
vidually liable,  to  the  amount  of  the  excess,  for 
the  debts  and  contracts  then  existine,  or  con- 
tracted while  they  remain  in  office.  Held,  that 
on  violating  aach  acts  the  directors  became  lia- 
ble as  sureties  for  the  corporation,  and  credit- 
ors were  entitled  to  sue  the  directors  as  sure- 
ties, independent  of  their  rights  of  action 
againKt  the  corporation. 

2.  The  cause  of  action  against  the  directors, 
under  such  statute,  accrues,  as  against  existing 
creditors,  at  the  time  an  indebtedness  exceeding 
one-half  the  property  is  incurred;  and  the  fact 
that  the  indebtedness  is  increased  by  the  di- 
rectors after  the  debt  limit  has  been  passed 
does  not  create  a  new  cause  of  action  to  exist- 
ing creditors,  and  hence  an  action  thereunder  ia 
barred  after  six  years  from  the  date  it  original- 
ly accrued. 

3.  Since  an  Indebtedness  which  Will  impose 
the  statutory  liability  can  be  created  only  by 
vote  of  the  corporation  or  act  of  its  officers,  the 
fnct  that  the  creditors'  claims  were  reduced  to 
judprment  against  the  corporation  less  than  six 
years  from  the  date  the  suit  was  brought,  bat 
more  than  six  years  from  the  date  the  liability 
accrued,  did  not  prevent  the  claim  being  barred. 

4.  The  fact  that  creditors  of  a  corporation 
had  knowledge  that  the  corporation's  indebted- 
ness had  been  illegally  increased  when  their 
claims  were  contracted  did  not  preclude  them 
from  maintaining  their  statutory  right  of  action 
against  the  directors  to  enforce  their  personal 
liability  under  Pnb.  St.  c.  150,  §  5,  declaring 
that  directors  or  officers  incurring  liabilities  «x- 
c<><><ling  one-half  the  value  of  the  corporate 
property  shall  be  personally  liable  for  the  ex- 
cess. 

£xceptloiiB  from  HiUsboro  county. 

Suit  by  Harrison  Swan  &  Co.  against  WU- 
Uam  G.  Btimham  and  others  to  enforce  de- 
fendants' liability  as  stock  directors  of  the 
Mt.  Vernon  Hotel  Company  for  debts  of  the 
corporation.  From  a  decree  in  favor  of  plain- 
tiffs for  all  debts  which  became  due  from 
the  company  within  six  years  prior  to  the 
beginning  of  the  suit,  both  parties  bring  ez- 
ceptlona    Exceptions  overmled. 

Tbe  Mt.  Vernon  Hotel  Company  is  a  New 
Hampshire  corporation,  and  the  defendants 
were  directors  during  the  years  the  debts  In 
<qnestIon  were  contracted.  They  made  an- 
naal  returns  of  the  condition  of  the  corpora- 
tion to  the  secretary  of  state,  from  which  it 
appeared  that  its  debts  were  in  excess  of 
one-half  of  the  value  of  its  property,  to  an 
amount  exceeding  the  plaintiffs'  claims.  All 
bat  two  of  these  claims  bare  been  deduced 
to  Judgments  against  the  corporation.  Sub- 
ject to  exception,  evidence  offered  by  the 
plaintiffs  was  excluded,  tending  to  show  that 
within  six  years  from  tbe  beginning  of  these 
proceedings  one  of  the  defendants,  acting 
in  his  capacity  as  manager  of  the  hotel  com- 
pany, acicnowledged  that  the  debts  were  Just- 


ly due  from  the  corporation,  and  promised. 
In  behalf  of  tbe  corporation,  to  pay  the  same. 

Henry  B.  Atberton,  for  plaintiffs.  Bdgar 
I.  Kendall  and  Hamblett  ft  Katon,  for  de- 
fendants. 

PIKE,  J.  "No  corporation,  banks  and  in- 
surance companies  excepted,  shall  contract 
debts  or  Incur  liabilities  exceeding  one  half 
the  value  of  Its  property."  Pub.  St  c.  160, 
S  4.  If,  by  vote  or  by  its  ofBcers,  a  corpora- 
tion violates  this  provision,  the  directors 
thereby  become  individually  liable,  to  tbe 
amount  of  tbe  excess,  "for  the  debts  and  con- 
tracts of  the  corporation  then  existing  or 
contracted  while  they  remain  in  office."  Id. 
{  6.  The  effect  of  these  enactments  Is  to 
Impose  the  liability  of  sureties  for  the  cor- 
poration upon  the  directors,  to  the  amount 
of  such  excess,  as  a  penalty  for  a  violation 
of  these  provisions  (Bank  v.  Flske,  62  N.  H. 
178,  181),  and  to  give  creditors  a  right  of 
action  against  the  directors  to  enforce  the 
liability.  Independent  of  their  rights  of  ac- 
tion against  the  corporation  (Same  v.  Flake, 
60  N.  H.  S6S,  870).  It  is  not  denied  that  a 
cause  of  action  against  tbe  directors  accrues 
to  existing  creditors  at  the  time  an  indebted- 
ness exceeding  one-half  the  value  of  the 
corporate  property  Is  incurred,  and,  the  con- 
ditions continuing,  to  subsequent  creditors 
when  their  debts  are  created.  But  the  plain- 
tiffs say  that  new  causes  of  action  accrue 
to  existing  creditors  whenever  tbe  Indebted- 
ness of  tbe  corporation  Is  Increased  after 
the  debt  limit  has  been  passed.  The  lan- 
guage of  the  statute  (Pub.  St  c.  150.  H  4, 
6),  when  taken  alone,  may  be  capable  of  such 
a  construction,  but  It  Is  not  probable  that 
the  legislature  Intended  to  give  to  it  that 
meaning.  The  only  apparent  purpose  of  such 
a  provision  would  be  to  take  causes  like 
those  in  tbe  present  suit  out  from  the  opera- 
tion of  the  statute  of  limitations.  If  such 
had  been  the  purpose,  the  Irglslature  would 
not  have  been  likely  to  have  left  it  to  be 
implied,  but  would  have  expressed  it  in 
terms  as  definite  as  those  making  the  di- 
rectors sureties  of  tbe  corporation  for  all 
indebtedness  incurred  In  excess  of  one-half 
the  value  of  its  property.  Id.  {  5.  A  con- 
struction which  does  not  take  a  cause  of  ac- 
tion that  has  once  begun  to  run  out  of  tbe 
operation  of  tbe  statute  is  in  harmony  not 
only  with  these  provisions,  but  also  with 
the  policy  of  the  law,  which  requires  dili- 
gence on  the  part  of  Creditors  in  the  en- 
forcement of  their  claims.  It  seems  more 
probable  than  otherwise  that  the  leglriature 
intended  that  actions  of  this  Idnd  should  be 
begun  within  six  years  after  the  cause  of 
action  accrued,  and  not  afterwards.  Pub. 
St  c.  217,  (  8. 

The  fact  that  the  claims  of  some  of  the 
plaintiffs  were  reduced  to  Judgments  against 
the  corporation  within  six  years  from  tbe 
time  the  debts  were  contracted  is  immaterial. 
It  neither  prevented  tbe  runnii^^f  tbe  stat- 
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ate  against  tbe  def«idajit8,  nor  created  an 
Indebtedness  tbat  Imposed  a  liability  upon 
them.  An  Indebtedness  tliat  will  Imitose 
tbe  liability  can  be  created  only  by  vote 
of  the  corporation  or  by  an  act  of  Its  officers. 
Pnb.  St  c.  150,  {  5. 

Tbe  defendants'  claim  that  tbe  plaintiffs 
are  chargeable  with  knowledge  of  the  Illegal 
Indebtedness  of  the  corporation  because  of 
the  reports  filed  with  the  secretary  of  state, 
and  that  therefore  they  "aided  tbe  defend- 
ants In  violating  the  law,"  is  without  force. 
Actual  knowledge  would  be  no  defense.  In 
fact.  It  was  necessary  for  tbe  plalntlfts  to 
know  that  debts  of  tbe  corporation  had  be^i 
contracted  In  violation  of  the  statute,  in  or- 
der that  they  might  avail  themselves  of  their 
remedy  against  the  defendants  as  directors. 

The  court  was  right  In  excluding  the  evi- 
dence that  was  offered  to  prove  a  new  prom- 
ise by  tbe  defendants.  It  is  clear  that  it 
did  not  tend  to  prove  such  a  promise  as 
would  take  these  claims  out  of  the  opera- 
tion of  the  statute,  even  if  it  is  conceded,  as 
the  plaintiffs  claim,  that  the  defendants' 
obligation  as  sureties  was  created  by  con- 
tract   Exceptions  overruled. 

WALLACE  and  PEASLEE.  JJ.,  did  not 
alt    The  others  concurred. 


McQDADB  V.  CttTY  OF  MANCHESTBB. 

(Supreme  Court  of  New  Hampshire.    Hinsbero. 
March  IS,  1901.) 

FINBS  —  REOOVERT  —  ACTION  —  HAIMTBNANOS 
—POUCH   MAOISraATB-^URISDICTION. 

1.  Under  Pnb.  St  c.  248,  i  8,  providing  that 
a  police  court  may  render  final  judgment  in  a 
criminal  case  where  the  fine  does  not  exceed 
$200,  the  respondent  has  no  right  of  appeal 
therefrom. 

2.  Pnb.  St  c.  248,  {!  8,  7.  forbidding  a  poUce 
court  "to  hear  and  determine"  any  prosecution 
of  a  orimiaal  nature  where  the  punishment  is  a 
fine  exceeding  $10,  does  not  apply  where  fines 
were  levied  by  such  police  court  for  confessed 
violation  of  law.  and  paid  by  accused. 

Exceptions  from  Hillsboro  county. 

Action  by  John  J.  McQuade,  administrator, 
against  the  city  of  Manchester.  From  a 
Judgment  in  favor  of  defendants,  plaintiff 
excepts.    Exceptions  overruled. 

Assumpsit  for  money  had  and  recdved. 
Facts  agreed.  Between  April,  1885,  and 
March.  1897,  the  plaintiff's  Intestate  was 
arraigned  before  the  police  court  of  Man- 
chester upon  sundry  complaints  charging 
tbat  he  kept  spirituous  liquor  for  sale  con- 
trary to  law.  In  each  Instance  he  pleaded 
gnllty  or  nolo  contendere,  and  was  fined  $50 
and  costs  for  the  first  offense,  and  $100  and 
costs  for  subsequent  offenses.  He  paid  the 
flues  and  costs  to  the  chief  of  police,  who 
paid  the  same  to  the  city  treasurer.  The 
plaintiff  made  a  demand  upon  the  defend- 
ants for  tbe  money  bo  paid,  but  they  refused 
to  repay  It    Tbe  court  ordered  Jndgmoit 


for  the  defendants,  and  tbe  plaintiff  ex- 
cepted. 

John    O'Neill,    for   plaintiff.     George   A. 
Wagner,  for  defendants. 

PIKE,  J.  The  fines  in  question  w«e  im- 
posed in  accordance  with  the  statute  which 
provides  that  "police  courts  may  render  final 
Judgment  and  sentence  in  any  criminal  case 
where  tbe  fine  does  not  exceed  two  hundred 
dollars,  *  *  *  if  the  accused  pleads 
guilty  or  nolo  contendere."  Pub.  St  c.  24S, 
i  8.  The  authority  of  a  police  court  to  ren- 
der final  Judgment  and  impose  a  fine  nnder 
such  circumstances  is  confirmed  by  tbe  opin- 
ion in  Philpot  V.  State,  65  N.  H.  250,  20  AtL  | 
965,  which  holds  that  a  respondent  has  no 
right  of  appeal  from  such  a  Judgment  See. 
also,  State  v.  WUUams,  68  N.  H.  419,  451,  42 
Atl.  898.  The  holding  in  State  v.  Jackson, 
69  N.  H.  611,  48  Aa  749,  that  a  police  court 
has  not  authority,  tmder  the  constitution,  to  i 
"hear  and  determine  any  prosecution  or  ac- 
tion of  a  criminal  nature"  where  tiie  punish- 
ment is  a  fine  exceeding  $10  (Pub.  St  c.  248, 
St  3,  7),  Is  not  applicable  to  the  present  case. 
Here  the  respondent  by  bis  pleas  confessed 
bis  gnilt,  and  the  Justice's  duty  did  not  re- 
quire him  to  "hear  and  determine"  the  ma- 
lts of  the  case.  The  fines  having  been  paid 
by  tbe  intestate  for  confessed  violations  of 
the  law,  in  accordance  with  the  Judgment  of 
the  court,  mider  the  provisions  of  a  valid 
statute,  this  action  cannot  be  maintained. 
Exception  overruled. 

PABSONS,  J.,  did  not  sit     The   othos 
concurred. 


MITCHELL  V.  UNION  BLECrTRIC   CO. 

UNION  ELBOTRIC  CO.  v.   MITCHELL. 

(Supreme  Court  of  New  Hampshire.    HiUabora 
March  16,  1901.) 

WATERS  AND  WATER  COURSES— EMINSNT  DO- 
MAIN—DAMS —  FLOODINO  tiANDS  —  DAMAOB8 
THEREFOR— NATURE    OF   PROCEEDINQS. 

1.  Laws  1893,  c  201,  chartering  an  electric 
company,  authorised  it  to  construct  dams  and 
overflow  lands,  after  having  first  agreed  on 
damages  with  the  owners  of  such  lands,  and 
authorised  the  company,  if  unable  to  procure 
a  suitable  location  for  its  wires  or  other  means 
of  tranamission,  or  to  adjust  the  damages  for 
flowed  lands,  to  apply  to  the  supreme  court  to 
have  such  damages  determined;  the  proceed- 
ings therefor  being  the  same  as  prescribed  for 
the  laying  out  of  highways,  ao  far  as  applica- 
ble. Held  not  to  authorize  a  proceeding  ondei 
the  highway  law  for  determining  damages  for 
lands  overflowed,  but  that  such  damages  must 
be  determined  under  the  general  flowage  act. 

2.  Where  a  company  flooding  lands  disdaima 
its  right  to  flood  the  lands  under  the  general 
fiowBge  act  in  a  suit  by  the  landowner  to  as- 
sess damages  under  such  act  and  its  right  to 
flow  the  land  under  its  charter  is  denied,  the 
landholder's  petition  will  be  dismissed  on  the 
contiDued  adherence  of  the  company  to  this 
position,  since  the  company  has  no  flowage 
right,  and  the  landowner  must  bring  action  fur 
damages,  or  suit  to  abate  the  flow.   , 
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PetUton  br  PUUp  UltekeU  againat  the 
Vakn  Enectric  Company  to  recover  damages, 
onder  the  Socage  act,  for  the  flooding  of  his 
land  by  the  defendants;  and  petition  by  the 
Union  Electric  Company  against  Philip 
Mitchell  to  bare  sach  damages  determined 
u  In  highway  cases.    Case  discharged. 

Bnmham,  Brown  &  Warren,  for  Mitchell. 
Taggart  ft  Bingham,  for  Union  Electric  Gost- 
paay. 

WALLACES,  J.  The  Union  Electric  Com- 
pany were  authorized  by  their  charter  (Laws 
1893,  &  20L  I  2)  tD  locate  an  electric  station 
hi  Goffstown,  to  mn  It  "by  steam  power  or 
by  water  power  famished  from  soma  suitable 
mill  site  on  the  Placataquog  river,"  and  to 
"maintain  dama  and  flow  lands  bordering  on 
Bald  river  necessary  to  carry  on"  their  eleo- 
trical  buslneas,  "first  agreeing  upon  auch  flow- 
age  damages  with  the  owners  of  said  lands." 
The  charter  gave  them  a  right  to  locate  their 
lines  of  "wires  and  other  means  of  transmis- 
sion over  or  through  public  or  private  prop- 
erty or  lands,  permission  being  had  and  a 
price  agreed  upon  between  tlie  parties  in  case 
of  private  property,  and  in  case  of  public 
property  between  the  selectmen  and  said  cor- 
poration." Laws  1883.  c.  201,  {  3.  The  char- 
ter further  provided  that  in  case  the  com- 
pany were  unable  to  obtain  a  suitable  loca- 
tion of  tbelr  "wires  or  other  means  of  trans- 
mission or  to  adjust  the  damages  for  lands 
flowed  or  to  be  flowed  as  aforesaid  by  the 
agreement,"  they  may  "apply  to  the  supreme 
court  to  have  such  location  made  and  dam- 
ages awarded  to  the  parties  aggrieved  In 
either-case.  and  the  proceedings  on  such  ap- 
plication shall  be  as  prescribed  by  law  for 
the  laying  out  of  highways,  so  far  as  the 
tame  may  be  applicable."  Id.  The  electric 
contpany  having  flowed  Mitchell's  land,  be 
brings  his  petition  to  have  his  damages  as- 
sessed under  the  general  flowage  law  QPub. 
St  c.  142).  The  company  claim  that  this 
statute  la  not  applicable,  and  flle  an  answer 
In  which  they  disclaim  any  right  to  maintain 
a  dam  and  flow  any  land  of  Mitchell  under 
and  by  virtue  of  the  provisions  thereof.  The 
company  also  flle  their  petition  to  have  Mitch- 
ell's damages  assessed  as  in  highway  cases. 
In  accordance  with  the  terms  of  their  charter. 
The  question  presented  is  whether  the  pro- 
cedure should  be  under  the  flowage  law,  or 
as  In  highway  cases. 

The  flowage  law  has  Iieen  in  force  for  mora 
than  30  years,  and  its  provisions  have  tieen 
repeatedly  construed  and  sustained  by  this 
Court  The  principles  embodied  in  It  may  be 
regariJed  as  the  established  policy  of  the 
state  upon  that  subject  The  construction  of 
the  charter  for  which  the  electric  company 
contend  would  give  them  an  exemption  from 
that  l&w,  and  would  permit  them  to  acquire 
flowage  rights  under  tbelr  charter  In  a  spe- 
cial manner  not  enjoyed  by  people  in  general. 
In  this  reapeot  It  would  confer  upon  the  com- 


pany a  special  prIvUege.  It  woold  enable 
this  corporation  to  appropriate  Mitchell's  lani 
to  their  use  without  eBtabUsblng  the  fact 
that  the  flowage  thereof  would  be  of  ptdtlle 
utility,  or  was  erea  necessary  to  the  mill  or 
water  power.  Charters  wlileb  confer  special 
privileges  are  construed  most  favorably  to  the 
public,  and  in  favor  of  tbose  against  whoa 
the  privilege  is  claimed.  4  Thomp.  Corp.  M 
5346,  66r>9.  6062.  It  Is  not  to  be  presumed 
that  the  legislature  intended  to  grant  an  ex- 
emption from  the  operation  of  a  general  law 
unless  tiiat  purpose  is  plainly  and  deady 
expressed.  That  construction  wUI  be  adopt- 
ed which  excludes  such  exemption,  and  makes 
the  grant  operate  in  harmony  with  and  snb- 
ject  to  the  general  law,  when  such  interpreta- 
tion can  fairly  be  given  to  the  language  of 
the  charter.  De  Lancey  v.  Insurance  Co.,  BZ 
N.  H.  681;  4  Thomp.  Corp.  f  5671.  The  elee- 
trie  company's  charter  says  that  the  corpon*- 
tlon  "may  maintain  dams  and  flow  lands 
*  *  *  to  carry  on  said  business,  first  ague*- 
ing  upon  such  flowage  damages  witb  the 
owners  of  said  lands,"  but  It  does  not  ghte 
the  company  that  right  where  they  fall  t» 
make  such  agreement.  There  Is  no  provlaioa 
of  tiie  charter  conferring  upon  them  the  right 
to  flow  lands,  or  anthorizing  them  to  acqnln 
sncb  right,  wltbont  an  agieement  with  Om 
landowner,  except  it  la  inferred  from  the  lan- 
guage which  says  that,  when  they  are  us- 
able "to  adjust  the  damages  for  lands  flowed 
or  to  be  flowed  as  aforesaid  by  agreement," 
they  may  "apply  to  the  supreme  court  to  have 
such  location  made  and  damages  awarded  ta 
the  parties  aggrieved."  Laws  ISOS,  c.  20L  I 
8.  There  is  nothing  in  this  language  to  show 
that  the  application  to  the  supreme  court 
was  not  to  be  made  under  and  in  accordance 
with  the  provisions  of  the  flowage  law.  It 
la  not  to  be  presumed  or  Inferred  that  tib* 
legislature  intended  to  exempt  this  corpora^ 
tion  from  the  (deration  of  the  general  flow>' 
age  law,  and  confer  upon  them  a  special 
privilege,  In  the  absence  of  language  deady 
expressing  that  purpose.  Nor  la  there  any 
reason  apparent  wliy  the  legislature  shouM 
wish  to  do  BO.  The  charter  authortaes  the 
corporation  to  apply  to  the  aupreme  court, 
when  unable  to  obtain  a  suitable  location  of 
their  "wires  or  other  meana  of  transmls* 
Blon,"  to  have  such  location  made.  Here  la 
an  express  provision  conferring  upon  the  cor- 
poration the  privilege  of  acquiring  by  eminent 
domain  a  location  of  their  wires  and  other 
means  of  transmission,  over  the  property  and 
land  of  persons  with  whom  no  agreement  can 
be  made  as  to  such  IcKatlon.  A  tribunal  is 
empowered  to  hear  and  determine  the  ques- 
tion of  taking  private  property  for  a  publio 
use.  It  is  significant  that  the  charter  con- 
tains no  provision  for  the  litigation  of  the 
question  of  taking  lands  by  flowage,  or  pro- 
vision of  any  kind  authorizing  the  acqulsltlcai 
by  eminent  domain  of  the  right  of  flowage 
over  the  land  of  tbose  with  whom  no  agree- 
ment was  made  as  to  that  rlgl^t.    It  la  ai^ 
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parent  that  the  leglslatnre  Intended  tbat  the 
company  should  obtain  tinder  the  general  lew 
any  flowage  right  which  they  desire,  in  ad- 
dition to  what  they  might  acquire  by  pur- 
chase. This  view  Is  strengthened  by  what 
follows  In  the  charter.  There  were  two  kinds 
of  damages  which  the  corporation  might  have 
occasion  to  have  assessed,— those  caused  by 
flowage,  and  those  caused  by  the  location  of 
their  wires  and  ottier  means  of  transmission. 
Tney  were  authorized  to  apply  to  the  court  to 
tiave  damages  of  either  kind  awarded,  "and 
the  proceedings  on  such  application  shall  be 
•a  prescribed  by  law  for  the  laying  out  of 
highways  so  tax  as  the  same  may  be  appli- 
cable." In  the  case  of  damages  for  flowage 
the  highway  proceedings  would  not  be  appli- 
cable, because  there  was  a  fit  and  appropriate 
remedy  for  the  assessment  of  those  damages 
provided  by  the  law  under  which  the  ques- 
tton  of  taking  the  property  was  to  be  deter^ 
mined.  The  use  of  the  words  "so  far  as 
applicable"  Indicates  that  the  legislature  had 
ia  mind  that  the  procedure  prescribed  by 
law  for  the  laying  out  of  highways  would  not 
always  be  applicable.  There  Is  no  case  where 
they  would  not  be  applicable,  except  In  the 
matter  of  flowage  rights.  If  this  constmc- 
Otm  Is  not  glvoi  to  these  words,  they  are 
meaningless,  and  were  put  there  for  no  pur- 
pose. No  other  explanation  appears  why 
ttiey  were  used.  The  charter  gave  to  the  cor- 
pwatlon  no  special  rights  of  flowage.  The 
company  can  therefore  acquire  no  flowage 
ilgbts  In  Mitchell's  land,  nor  have  the  dam- 
ages for  taking  such  rights  assessed,  except 
under  and  In  accordance  with  the  general 
flowage  law.  The  company's  petition  will 
ttierefore  be  dismissed. 

The  electric  company.  In  their  pleadings, 
expressly  disclaim  any  right  to  flow  Mitchell's 
land  under  authority  given  by  the  flowage 
law.  If  the  company  still  adhere  to  this  posi- 
tion, Mitchell's  petition  will  be  dismissed,  as 
It  cannot  be  maintained  against  one  claiming 
■o  right  under  the  flowage  law.  The  com- 
pany would  then  have  no  flowage  rights  In 
Mitchell's  land,  and  he  could  proceed  against 
the  corporation  In  an  action  at  law  to  recover 
bis  damages,  and.  If  the  flowage  should  be 
continued,  by  a  bill  In  equity  to  abate  It. 
Chapman  v.  Manufacturing  Co.,  67  N.  H.  180, 
S8  AtL  16;  Jones  v.  Whlttemore  (N.  H.)  47 
AfL  260.    Case  discharged.    All  concurred. 


UPTON  V.  HOSMER  et  aL 
<Snpreme  Court  of  New  Hampshire.    Merri- 
mack.   March  15,  1901.) 
EiBASB— RIGHT  TO  ASSIGN— RENEWAL— ^BlfOV- 
Ali   OF   HOUSE. 
1.  A. term  lease  of  land,  on  which  the  lessee 
bad  erected  a  cottage,  aatborized  him  to  termi- 
aate  the  lease  and  remove  the  cottage  at  any 
time,  and  authorized  the  sale  of  the  house  to 
be  used  on  the  premises,  on  the  consent  of  the 
lessor,  his  heirs  or  assigns.    The  lease  contain- 
ed a  covenant  not  to  underlet,  and  all  the  rights 
-tbereunder  were  expressly  granted  to  the  lessee 


and  his  heirs,  bnt  no  mention  was  made  of  his 
assigns.  Held  to  prohibit  an  assignment  of 
the  lease  without  the  consent  of  the  lessor. 

2.  Where  a  lease  authorizing  a  renewal  there- 
of by  the  lessee  at  the  end  of  the  term  pro- 
hibits an  assignment  without  the  consent  of  the 
lessor,  and  an  attempted  assignment  Is  made 
without  such  consent,  the  assignee  la  not  enti- 
tled to  a  renewal  thereof. 

3.  Where  a  lease  of  ground  on  which  a  cot- 
tage is  located,  and  which  authorizes  a  renewal 
thereof  on  the  expiration  of  the  term  or  the 
removal  of  the  house,  is  not  assignable,  one  to 
whom  an  assignment  is  made,  who  purchases 
the  house  and  improves  the  same,  without  an 
intention  of  injuring  the  lessor,  will  be  allowed 
to  remove  the  honse. 

Suit  by  Annie  El  Upton  against  Ella  B. 
Hosmer  and  another  for  the  specific  per- 
formance of  a  contract  to  lease  real  estate. 
Case  discharged. 

An  instrument  under  seal,  dated  August 
1,  1898,  between  David  F.  Clark  and  Mason 
W.  Tappan,  was  to  the  following  terms: 
"Wltuesseth,  that  In  consideration  of  the 
rents  and  covenants  herdnafter  res^red 
and  contained  on  the  part  of  the  said  Tap- 
pan,  to  be  paid  and  performed,  the  said 
Clark  doth  lease  to  the  said  Tappan  a  cer- 
tain piece  of  land  In  said  Newbury,  at  Pine 
Cliff,  so  called,  on  the  east  side  of  Sunapee 
lake,  on  which  said  Tappan's  cottage  now 
stands,  contatoing  one-half  acre,  more  or 
less,    and    bounded    as    follows,    to    wit: 

*  *  *.  The  said  lessee  and  his  heirs  hav- 
ing the  right,  at  any  time  during  the  tenna 
hereinafter  mentioned,  to  terminate  their 
lease,  and  remove  his  cottage  aforesaid 
from  said  premises,  and,  with  the  consent 
of  the  lessor,  to  sell  or  let  the  same  to  be 
occupied  on  said  premises,  with  the  privi- 
lege also  of  renewing  this  lease,  at  tlie  ex- 
piration of  the  term,  on  the  same  terms  and 
conditions  as  herein  contained.  •  •  • 
To  have  and  to  hold  the  same  to  him  from 
the  first  day  of  Angust,  1878,  the  term  of 
twenty  years  next  ensuing,  unless  this  lease 
shall  be  sooner  terminated  by  the  lessee  as 
aforesaid,  paying  therefor  yearly  during  the 
said  term,  to  the  said  Clark,  his  heirs  and 
assigns,  the  yearly  rent  of  three  dollars,  to 
be  paid  on  the  first  day  of  August  In  each 
year,  the  first  payment  to  be  made  on  the 
first  day  of  August,  1878.  And  the  said  Da- 
vid Clark  agrees  with  the  said  Tappan  that 
the  said  Tappan  and  his  heirs  shall  peacea- 
bly possess  the  said  premises  during  said 
term  without  the  lawful  Interruption  or  evic- 
tion of  any  person  whatsoever.  And  the 
said  Tappan  agrees  that  he  will  pay  to  the 
said  Clark  the  said  yearly  rent  of  three  dol- 
lars, at  the  days  and  times  above  mentioned, 

•  •  •  and  the  same  premises,  and  every 
part  thereof,  will  peaceably  deliver  up  to 
the  said  Clark,  his  heirs  and  assigns,  at  the 
termination  of  this  lease,  and  that  he  will 
not  underlet  to  any  person  unless  vrltb  the 
consent  of  said  lessor."  June  21,  1887,  Tap- 
pan's  administrator  assigned  the  lease  to 
Hiram  D.  Upton,  and  July  2,  18&i,  the  latter 
assigned  it  to  his  wife,  the  plaintiff.    The 
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owner  of  the  remainder  quitclaimed  tli« 
premises,  subject  to  the  lease,  to  the  defend- 
ant Uosmer,  December  8,  1888.  The  de- 
fendants knew  that  tlie  premises  bad  been 
assiened  to  Upton,  but  did  not  know  that 
they  were  subsequently  assigned  to  the 
plaintiff.  September  1,  1897,  the  plaintiff 
gave  tlie  defendants  notice  that  she  desired 
a  renewal  of  the  lease.  They  replied,  deny- 
ing that  the  lease  was  assignable,  and  re- 
fusing to  renew.  Upton  paid  $000  for  the 
assignment  of  the  lease,  and  added  much  to 
tlie  value  of  the  cottage  on  the  premises  by 
Improvement  and  repairs. 

Bdwln  F.  Jones,  for  plaintiff.  Eastman 
&  Hollls,  for  defendants. 

PIKS,  J.  The  defendants  say  that  the 
pialntlfl  is  not  entitled  to  a  renewal  because 
of  a  breach  of  the  covenant  not  to  assign. 
The  plaintiff  says  that  the  lease  contained 
no  snch  covenant,  and  that.  If  it  did,  all 
rights  that  resulted  to  the  lessor  and  Us 
heirs  therefrom  were  waived  by  the  accept- 
ance of  rent  from  the  plaintlfTs  husband.  In 
order  that  the  parties  to  a  lease  may  be  bound 
by  covenants,  it  is  not  necessary  that  they  be 
expressed  In  any  special  form.  It  Is  suffl- 
clent  If  the  intention  of  the  parties  can  be 
gathered  from  the  Instrument,  read  In  the 
light  of  the  competent  evidence  bearing  up- 
on its  interpretation.  Cole  v.  Lake  Co.,  S4 
X.  H.  242:  Rice  V.  Society.  56  N.  H.  191,  197; 
Brown  t.  Bartlett,  58  N.  H.  511;  Houghton 
V.  Patten,  Id.  326;  Morse  v.  Morse,  Id.  391; 
WlIlEins  V.  Ordway,  59  N.  H.  378.  47  Am. 
Kep.  215;  Goodale  v.  Mooney,  60  N.  H.  628, 
49  Am.  Rep.  334;  Kennard  v.  Kennard.  63 
N.  H.  310.  Besides  the  lessee's  covenant 
not  to  underlet  without  the  lessor's  consent, 
the  lease  provided  that  the  lessee  and  his 
bcirs  should  have  "the  right  at  any  time 
•  •  •  to  terminate  their  lease  and  re- 
move bis  cottage^';  also  that,  "with  the  con- 
sent of  the  lessor,"  they  might  "sell  •  •  • 
the  same,  to  be  occupied  on  the  premises." 
Xo  restrictions  were  placed  upon  the  sale 
of  the  cottage  after  removal,  upon  a  termi- 
nation of  the  lease,  but  the  lessee,  his  heirs 
and  assigns,  were  not  permitted  to  make  a 
sale  of  it,  to  remain  upon  the  premises,  with- 
out the  consent  of  the  lessor,  bis  heirs  and 
assigns.  The  purpose  of  the  restrictive 
cUitue  appears  to  have  been  not  so  mnch  to 
<rontrol  the  sale  of  the  cottage,  as  to  pro- 
hibit the  lessee,  bis  heirs  and  assigns,  from 
making  an  assignment  of  the  lease  without 
first  obtaining  the  consent  of  the  lessor,  his 
tieirs  and  assigns. 

This  view  Is  strengthened  when  It  is  con- 
sidered that  the  lease  provided  for  the  pay- 
ment of  the  yearly  rental,  and  for  the  deliv- 
ery of  the  premises  at  the  termination  of 
tlie  lease  to  the  lessor,  his  "heirs  and  as- 
signs," and  that,  although  rights  vaxAer  the 
lease  were  expressly  granted  to  the  lessee 
«xid  bis  "heirs,"  none  were  expressly  granted 
40  A.— 7 


to  his  "assigns."  It  Is  true  that  a  lease  Is 
assignable  whether  the  word  "assigns"  ap- 
pears in  the  lease  or  not  Spear  v.  Fuller, 
8  N.  H.  174,  28  Am.  Dec.  891.  So,  also,  the 
term  survives,  although  it  Is  not  expressly 
limited  to  the  lessor  and  his  "heirs."  1 
Washb.  Real  Prop.  *308.  But  the  use  of  the 
words  "heirs  and  assigns"  in  connection 
with  the  lessor's  name,  and  the  omission  of 
"assigns"  In  connection  with  the  lessee's, 
bidicate  that  "assigns"  was  not  omitted  be- 
cause, as  a  matter  of  law,  the  lessee  could 
make  a  legal  assignment  In  Its  absence. 
The  use  and  disuse  of  these  words  were  to 
make  plain  the  parties'  Intuition  that  al- 
though the  fee  of  the  estate  might  descend 
to  the  lessor's  heirs,  or  pass  by  deed  to  his 
grantee,  the  premises  should  not  be  used  by 
an  undertenant  or  by  the  lessee's  assignee 
without  the  consent  of  the  lessor,  his  heirs 
and  assigns. 

The  lease  having  passed  by  assignment 
to  the  plaintiff  without  the  consent  required 
by  the  lease.  It  remains  to  be  considered 
whether,  as  she  claims,  the  defendants  waiv- 
ed any  of  their  rights  resulting  from  the 
breach  of  the  covenant  by  the  acceptance  of 
rent  from  her  husband.  There  could  be  no 
waiver  unless  they  knew  of  this  assignment, 
or  were  chargeable  with  constructive  notice 
by  reason  of  the  record.  It  appears,  how- 
ever, that  they  had  no  knowledge  of  this 
fact;  and,  unless  the  record  makes  them 
chargeable  with  notice,  there  could  have 
been  no  waiver.  The  purpose  of  a  record 
of  a  conveyance  of  real  estate  Is  to  establish 
priority  as  respects  conveyances  from  a 
common  grantor.  It  affects  subsequent  pur- 
chasers only,  and  cannot  be  considered  no- 
tice to  the  original  lessor  or  his  assigns. 
The  lease  having  been  assigned  to  the  plain- 
tiff in  breach  of  the  covenants  of  the  orig- 
inal parties,  she  Is  not  entitled  to  a  renewaL 

It  appears,  however,  that  the  plaintiff's 
husband  paid  $500  for  the  assignment  of  the 
lease,  and  that  he  added  largely  to  the  value 
of  the  cottage  by  Improvements  and  repairs. 
It  does  not  appear  that  there  was  any  Intent 
upon  the  plalntHTs  part  to  defeat  any  of 
the  rights  of  the  lessor  and  his  assigns  un- 
der the  lease.  Under  such  circumstances, 
it  would  be  unjust  to  allow  the  defendants 
to  retain  the  cottage.  The  plaintiff's  peti- 
tion Is  denied,  but  she  will  be  allowed  a  rea- 
sonable time  In  which  to  remove  the  cottage 
from  the  premises.    Case  discharged. 


PEASLEE,   J., 
concurred. 


did  not  sit     The  others 


BASSETT  V.  LOWENSTEIN  et  al. 
(Snpreme   Court  of   Rhode   Island.    May  34, 
1901.) 
APPBAL-NBW  TRIALr-MISTAKSS  OF  LAW- 
JURISDICTION. 
1.  Oen.  Laws,  e.  251,  {  3,  authorizing  the  ap- 
pellate division  of  the  supreme  court  to  grant 
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a  new  trial  in  all  caiea  decided  liy  the  probate 
court  or  town  couDCil  in  which  the  losing  party 
has  neglected  to  prosecute  his  appeal  according 
to  law,  does  not  authorize  the  grantiag  of  a 
new  trial  on  an  adverse  judgment  in  the  com- 
mon pleas  diTision  caused  by  reason  of  a  mis- 
take of  law  of  a  Joint  defendant  in  attempt- 
ing to  prosecute  a  separate  appeal  from  the 
district  court,  since  such  statute  does  not  ap- 
ply to  appeals  from  such  a  court. 

2.  Gen.  Laws,  c.  2-51,  i  2,  authorizing  the 
appellate  division  of  the  supreme  court  to  grant 
a  new  trial  of  an  actipn  tried  in  the  common 
pleas  division  where  it  appears  tiiat  tile  judg- 
ment is  the  reanlt  of  mistake,  does  not  author- 
ize the  granting  of  a  new  trial  because  a  joint 
defendant  in  a  suit  in  the  district  court  pro- 
cured a  separate  appeal,  through  mistake  as 
to  the  law,  to  the  common  pleas  division. 

Action  by  Nanna  S.  Bassett  against  Joseph 
Lowenstetu  and  Isaac  Habn.  Judgment  was 
rendered  in  favor  of  plaintiff  In  the  district 
court,  and  the  defendant  Hahn  prosecuted  a 
separate  appeal  to  the  common  pleas  division 
of  the  supreme  court,  which  was  dismissed, 
and  the  decision  thereon  afBrmed  on  appeal. 
48  Ati.  589,  934.  Defendant  Hahn  then  pe- 
titioned the  supreme  court  for  a  new  trial, 
which  was  denied.  49  Atl.  41.  Petition  for 
reargnment  denied. 

George  T.  Brcwn,  for  plaintiff.  Witeon  A 
Jenckes  and  William  J.  Brown,  for  def«td- 
ant  Hahn. 

PER  CURIAM.  Ball  ▼.  Ball,  21  R.  I.  90, 
41  Atl.  884,  was  a  probate  appeal  In  which 
It  was  held  that  under  that  part  of  Oen. 
Laws,  c.  2S1,  {  3,  relating  to  "cases  decided 
by  any  probate  court  or  town  oonnoll,  where- 
in the  party  shall  have  neglected  to  proseentB 
his  appeal  according  to  law,"  thereby  neces- 
sarily implying  a  mistake  tat  procedure,  a 
new  trial  could  be  granted.  This  case  Is 
not  a  probate  appeal,  and  therefore  that  de- 
cision Is  not  applicable.  Gen.  Laws,  c  261, 
i  2,  relates  simply  to  a  mistake  harlng  no 
reference  to  a  neglect  to  prosecute  an  appeal 
according  to  law.  The  petition  for  a  teaigu- 
ment  Is  denied. 


FOITRNIER  ▼.  GERMAN-AMERICAN  INS. 
CO. 

(Supreme   Court  of  Rhode   Island.    May   22, 
1901.) 

INSURANCB  —  SUBMISSION    TO    APPRAISAL  — 
PROOFS  OF  LOSS— TIMC  FOB 
FILINO— WAIVBa. 
An  insurance  policy  provided  that  proofs 
of  loss  should  be  filed  any  time  within  80  days 
after  such  loss,  on   penaJty  of  forfeiture.     It 
further  provided  that  the  company  should  not 
be  held  to  have  waived  any  provision  of  the 
policy  or  forfeiture  thereof  by  any  act  relat- 
ing to  appraisal.     Held,  that  a  submission  to 
appraisal  by  the  policy  holder  and  the  com- 
pany within  60  days  after  loss  does  not  waive 
the  filing  of  proofs  of  loss  witUn  the  required 
time. 

Action  on  a  policy  by  John  M.  Fonmier 
against  the  German-American  Inaniance 
Company.    Judgment  for  defendant. 


Edward  D.  Bassett  tor  plaintiff.  James 
M.  Ripley  and  John  Hensbaw,  for  defend- 
ant 

BLODOETT,  J.  By  the  agreed  statement 
of  facts  it  appears  that  the  defendant  com- 
pany issued  to  one  Alphonse  Deslanriers  a 
certain  policy  of  insurance  for  $1,250,  for  one 
year  from  the  4th  day  of  June,  1807,  at  noon, 
to  the  4th  day  of  June,  1898,  on  the  premise* 
therein  described;  that  thereafterwards  said 
policy  was  assigned  by  said  Deslauriers  to 
John  M.  Founder,  the  plaintiff  in  this  suit 
which  said  assignment  was  assented  to  bj 
the  agent  of  the  defendant  company,  on 
March  25,  1896;  that  on  the  16th  day  of  May, 
1898,  a  fire  occurred  on  the  premises,  and 
that  no  proofs  of  loss  by  such  Are  were  ever 
filed.  The  plaintiff  and  defendant  however, 
on  the  2oth  day  of  June,  1888,  signed  an 
agreement  to  submit  to  an  appraisal  of  the 
damage  caused  by  said  fire,  said  appraisal  to 
be  made  in  full  compliance  with  and  accord- 
ing to  the  printed  conditions  of  the  i>olicy  of 
tlie  said  insurance  company;  and  on  the  fol- 
lowing day  the  appraisers  reported  what  they 
had  found  the  damage  to  be.  The  plaintiff 
claims  that  this  submlsBlon  to  appraisal 
waiTea  the  filing  of  ptootn  of  loss,  and  that  he 
is,  tlterafore,  entttled  to  recover  under  the 
policy.  The  defendant  on  the  contrary, 
claims  that  the  submission  to  appraisal  In  no 
way  waives  the  flling  of  proofs  of  losa,  and 
that  the  plaintiff  is  not  entitled  to  recover  by 
reason  of  his  (allure  to  comply  with  the 
tanna  and  eondltiona  of  the  policy.  The  sub- 
miaslon  to  appraisal  was  made  85  days  after 
the  flse  occurred.  Under  the  terms  of  the 
policy,  the  proofs  of  loss  could  be  filed  at  any 
time  within  00  days  after  the  fire.  It  will. 
therefore,  be  aleen  that  at  the  time  of  the 
submission  to  appraisal  the  plaintiff  still  had 
2S  days  In  which  to  file  proofs  of  loss,  and 
the  defendant  at  the  time  of  submission  to 
appialaai,  bad  no  reason  to  suppose  that  the 
plaintiff  would  fail  to  file  the  proofs  within 
the  allotted  time.  And  there  is  no  claim  by 
the  plaintiff  that  any  act  on  the  part  of  the 
defendant  except  the  agreement  to  submit 
to  an  appraisal,  caused  him  to  neglect  to  fil3 
the  required  proofs  of  loss.  The  policy,  more- 
over, specifically  prtnides  (line  92)  that: 
"This  company  shall  not  tie  held  to  have 
waived  any  provision  or  condition  of  this 
policy,  or  any  forfeiture  thereof,  by  any  re- 
qnirem^it  set,  or  proceeding  en  its  part  re- 
lating to  the  appraisal,  or  to  any  examina- 
tion herein  provided  for;  and  the  loas  shaU 
not  become  payable  until  sixty  days  after  tlie 
notice,  ascertainment  estimate,  and  satis- 
factory proofs  of  the  loss  herein  required 
luve  been  received  by  this  company,  includ- 
ing an  award  by  appraisers  when  appraisal 
lias  been  required."  The  agreement  to  sub- 
mit to  appraisal  is  in  writing,  a  copy  of 
which  is  attached  to  and  made  a  part  of  the 
agreed  statement  of  facts;  and  upon  the 
submlssiMi  to  appsalsal,  which  is  slencd  by 
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botb  plaintiff  and  defendant  In  tlUa  case,  is 
printed  the  abore-specifled  provlidon  of  the 
policy.  The  filing  of  "proofs  of  loss,"  so 
called,  la  a  perfectly  reasonable  condition  In 
order  to  protect  the  company  from  fraud,  and 
covers  a  great  deal  more  than  stating  that 
the  loss  has  occurred,  and  gtving  the  value 
of  the  property  destroyed.  It  embraces, 
among  other  things,  a  statement  of  any 
changes  in  the  title,  use,  occupation,  location, 
possession,  or  exposures  of  the  property  since 
the  Issuing  of  the  policy;  it  specifies  by  whom 
and  for  what  purpose  the  building  described 
in  the  policy,  and  each  part  thereof,  was  oc- 
cupied at  the  time  of  the  fire  (see  policy,  line 
74  et  seq.):  and  it  must  also  set  forth  the 
kno'wiedge  and  tielief  of  the  insured  as  to 
the  time  and  origin  of  the  fire;  and,  unless 
a  sworn  statement  as  to  these  tilings  were 
famished  by  the  assured,  tt  would  be  a  oom- 
paratlrely  easy  matter  to  defraud  the  Insnr- 
ance  company.  The  appraisal  docs  not  cov- 
er, and  nerer  was  intended  to  cover,  the 
same  ground.  The  appraisers  ascertain  the 
amount  of  damage  done,  but  have  nothl^ 
to  do  with  deciding  whether  or  not  ttxee  is 
any  liability.  The  proofs  of  loss  are  for  the 
purpose  of  determining  if  there  is  liability, 
and.  tf  it  is  found  that  liability  exists,  then 
the  Talne  of  the  pn^ertj'  destroyed,  as  de- 
termined by  the  appraisers.  Is  taken  as  a 
basis  of  settlement  The  filing  of  proofs  of 
loss  and  tlie  agreem«nt  to  submit  to  an  ap- 
praisal are  two  separate  and  distinct  provi- 
sions  of  the  policy,  and  cover  two  separate 
and  distinct  fields  of  inquiry.  It  cannot  be 
said  that  any  reasonable  person  woald  be 
misled  into  thinliing  that  by  complying  with 
one  of  these  provisions  he  was  excused  from 
complying  with  the  other.  Moreover,  It  Is 
to  be  especially  noted  that  the  form  of  the 
policy  under  discussion  Is  the  standard  form 
for  Rhode  Island,  that  all  its  terms  and  con- 
ditions and  the  wording  thereof  are  iirescrib- 
ed  by  statute,  and  the  language  concerning 
waivers  is  as  follows  <Gen.  Laws  R.  I.  p. 
5S4.  c.  183,  8  5):  "This  company  shall  not 
be  beld  to  have  waived  any  provision  or  con- 
dition of  this  policy  or  any  forfeiture  thereof 
by  any  requirement,  act,  or  proceeding  on 
its  part  relating  to  the  appraisal  or  to  any 
examination  herein  provided  for;  and  the  loss 
stiall  not  become  payable  until  sixty  days 
after  the  notice,  ascertainment  estimate  and 
satisfactory  proof  of  the  loss  herein  required 
bave  been  received  by  this  company,  Includ- 
los  Ao  award  by  appraisers  when  appraisal 
tias  been  required."  In  this  case  nothing 
-whatever  has  been  done  to  mislead  the  plain- 
titf.  The  appraisal  and  filing  of  proofs  of 
loss,  as  above  stated,  are  entirely  separate 
and  distinct  matters.  The  proofs  of  loss 
must  be  submitted,  not  to  show  the  value  of 
tbe  property  (which  is  evidently  the  object 
fxa  some  of  the  decided  cases),  tmt  so  that  it 
c&n  be  ascertained  whether  there  Is  any  lia- 
bility on  the  part  of  the  insurer.  It  Is  emi- 
nently wise  that  property  should  be  appraised 


as  speedily  as  possible  after  loss,  in  order  that 
a  settlement  may  be  expedited  if  it  should  be 
decided,  after  the  filing  of  proofs  of  loss,  that 
the  Insurance  company  is  liable.  In  this  case 
the  company  trnhmitted  to  appraisal  25  days 
before  the  time  for  filing  proofs  had  expired, 
and  then  waited  in  silence  for  the  insured  to 
file  his  proofs  within  the  specified  time.  We 
are  of  opinion  that  this  case  Is  governed  by 
the  case  of  Whipple  v.  Insurance  Co.,  11  B. 
I.  139,  decided  in  1875,  in  which  Durfee,  C. 
J.,  says:  '•Ordinarily,  without  doubt  an  ad- 
justment of  loss  la  equivalent  to  a  promise 
to  pay  the  loss  so  determined;  for,  ordinarily, 
an  adjustment  implies  a  liability  fior  tiie  loss, 
and  consequent  promise  to  pay  It  But  an 
adjustment  does  not  necessarily  Imply  liabil- 
ity, and  accordingly  it  may  be  made  under 
a  reservation  of  the  question  of  liability. 
This  appears  to  have  been  done  In  the  case 
at  bar.  The  adjustment  was  made  subject 
to  the  terms  and  conditions  of  the  policy; 
and  by  the  terms  of  the  policy  the  company 
kg  relieved  from  liability  in  case  certain  con- 
ditions er  stipulations  are  not  fuUllled  by  the 
insured.  The  adjostment  In  view  of  the 
qualifying  words,  means  simply  that  the 
company  wlU  pay  the  loss  as  fixed  under  the 
terms  and  condltiona  of  the  policy,  if  under 
them  the  plaintiff  is  entitled  to  payment" 
Bee,  also,  Olbaon  Electric  Co.  v.  Liverpool 
*  London  Jc  Globe  Ins.  Co.,  169  N.  Y.  419.  54 
N.  B.  23,  and  Amstrong  v.  Insurance  Co., 
130  M.  Y.  565,  29  N.  El.  901.  Bishop  v.  In- 
surance Co.,  130  N.  T.  488,  29  N.  SL  814. 
cited  by  the  plaintiff,  is  not  awlicable  to  tiie 
case  at  bar.  Says  Follett.  C.  J.  (page  486, 
130  N.  Y.,  and  page  8M,  29  N.  B.):  "More 
than  seventy  days  after  the  fire  the  parties 
entered  into  a  contract  in  writing  to  submit 
the  question  of  the  amount  of  the  loss  to  ap- 
praisement which  was  a  waiver  of  the  pro- 
vision of  the  policy  that  iiroofs  of  loss  most 
be  furnished  within  sixty  days.  •  •  •  In 
addition,  the  plaintiff  and  his  wife  testified 
without  objection  that  what  the  general 
agent  and  appraiser  of  the  defendant  called 
to  settle  the  loss,  and  executed  the  appraisal 
agreement,  he  said  that  proofs  of  loss  need 
not  be  furnished,  as  the  damages  would  be 
soon  appraised  and  settled.  •  •  •  Under 
snch  circumstances  the  question  whether  the 
defendant  had  waived  the  presentation  of 
proofs  of  loss  was  properly  submitted  to  the 
Jury  as  a  question  of  fact"  Judgment  for 
the  defendant  for  costs. 


OAVITT  et  al.  v.  BEHRT  et  al. 

(Supreme    Court    of   Rhode    Island.    May  15, 

1901.) 

BQUnT—BtL.!.— DISMISSAL— LEOALi  REMBDT— 

FUNERAL  EXPBNSBS— PAT- 

HBNT-RBFUSAL. 

Gen.  Laws,  c.  218,  g  27.  provides  that  If 

any  administrator  nosleots  to  raise  mnney  ont 

of   the   estate  of  the   intestate   by   sellinR   the 

real  estate  if  need  be,  he  may  be  cited  before  the 


100 


49  ATLANTIC  BEPOBTEB. 


(B.I. 


comt,  and  if  he  Khali  fail  to  show  reasonable 
canse,  the  court  may  decree  that  he  is  guilty  of 
nnfaithful  administratioa,  and  an  action  may 
then  be  brought  on  his  bond  by  any  creditor 
who  may  hare  been  damnified.  Plaintiff  filed 
«  bill  to  collect  a  debt  for  the  intestate's  funeral 
expenses,  and  alleged  that  the  administrator 
refused  to  pay  the  debt,  or  to  enforce  the  col- 
lection of  money  due  from  a  sale  of  the  in- 
testate's real  property.  Held,  that  the  bill  was 
demurrable  on  the  ground  that  plaintiff  had  an 
adequate  remedy  at  law. 

Bill  by  Charles  H.  Gavltt  and  another 
against  John  W.  Berry  and  another.  De- 
murrer to  bill  sustained. 

O.  H.  Williams,  for  complainants.  J.  W. 
Sweeney,  for  respondents. 

STINESS,  0.  J.  The  complainants  are 
undertakers,  who  hare  a  claim  against  the 
estate  of  Susan  C.  Ooodwin  for  her  buriaL 
She  died  October  11, 1896,  leaving  real  estate 
in  Westerly,  subject  to  three  mortgages, 
which,  after  her  death,  were  purchased  by 
the  respondent  John  W.  Berry.  The  respond- 
ent Saxton  P.  Berry  was  appointed  adminis- 
trator on  her  estate  December  7,  1896,  and 
on  January  4,  1897,  he  filed  an  affidavit  In 
the  court  of  probate  of  Westerly  that  he 
could  find  no  personal  estate  of  said  Susan  G. 
Ooodwin.  He  has  never  rendered  any  fur- 
ther account,  or  filed  any  inventory  of  said 
estate,  nor  petitioned  the  court  of  probate  to 
appoint  commissioners  to  pass  upon  the 
claims  against  said  estate,  nor  for  leave  to 
sell  said  real  estate  to  satisfy  the  claims 
against  the  estate;  the  complainants'  claim 
having  been  duly  presented  to  the  adminis- 
trator, and  allowed  by  him.  February  17, 
1898,  John  W.  Berry  sold  the  real  estate 
under  the  mortgages  for  a  sum  which  left 
a  surplus  of  about  $382  in  his  hands  as 
mortgagee,  which  sum  belongs  to  the  estate 
of  said  Susan  C.  Goodwin.  The  bill  alleges 
that  said  John  W.  Berry  has  refused  to  turn 
this  sum  over  to  the  administrator,  and  that 
the  latter  has  neglected  and  refused  to  re- 
cover such  surplus,  and  that  John  W.  Berry 
claims  the  right  to  hold  it,  because  he  has 
bought  a  doctor's  bill  of  $30  against  the  es- 
tate, and  also  claims  to  have  a  note  given 
to  him  by  the  intestate  for  $350.  The  re- 
spondents demur  to  the  bill  upon  the  ground 
that  the  complainants  have  an  adequate  rem- 
edy at  law.  We  think  that  the  demurrer 
must  be  sustained.  Gen.  Laws,  c.  215,  (  16, 
in  case  the  estate  of  a  deceased  person  is  in- 
sufficient to  pay  all  the  just  debts  which  the 
deceased  owed,  puts  the  funeral  charges  as 
the  first  debt  in  order  of  payment  after  debts 
due  to  the  United  States.  Under  the  alle- 
gations of  the  bill  the  surplus  in  question  be- 
longed to  the  estate  as  equitable  assets,  and 
the  complainants*  debt  is  a  first  claim  there- 
on. It  does  not  follow,  however,  that  they 
can  sue  for  it  In  equity,  without  having  ex- 
hausted their  remedy  at  law.  By  Gen;  Laws, 
c.  218,  f  27,  If  any  executor  or  administrator 
neglects  to  raise  money  out  of  the  estate  of 
the  testate  or  intestate  by  selling  real  estate. 


if  need  be.  If  be  has  power  or  can  obtain 
leave  to  sell  the  same,  such  executor  or  ad- 
ministrator may  be  cited  before  the  court  of 
probate;  and,  if  he  shall  fail  to  show  rea- 
sonable cause  therefor,  the  court  may  decree 
that  he  Is  guilty  of  unfaithful  administration, 
and  thereupon  an  action  may  be  brought  up- 
on the  Irand  of  such  executor  or  administra- 
tor by  any  creditor  who  may  have  been  dam- 
nified thereby.  This  statute  clearly  points  out 
the  course  to  be  taken.  Not  only  does  it  point 
out  a  remedy  at  law,  but  the  particular  rem- 
edy In  such  a  case.  The  complainants  rely 
npon  certain  cases  decided  by  this  court,  but 
we  think  that  they  rest  upon  very  different 
grounds.  Chaffee  v.  Franklin,  11  B.  I.  578, 
held  that  such  a  surplus  is  to  be  treated  aa 
real  estate,  and  that  the  administrator  in 
that  case  would  not  sue  for  It  In  assumitsit. 
The  first  point  of  difference  Is  that  an  ad- 
ministrator has  nothing  to  do  with  the  real 
estate  unless  it  Is  needed  to  pay  debts.  The 
opinion  does  not  state  the  fact,  but  It  Is  evi- 
dent from  the  decision  that  the  estate  was 
solvent  Hence  the  administrator  liad  no 
claim  to  the  fund,  because  it  was  not  per- 
sonalty. Moreover,  the  case  involved  the 
dower  of  the  widow,  and  questionr  Ijetween 
heirs  and  co-tenants,  which  could  not  be  set- 
tled in  that  suit  Hence  the  remedy  for  the 
latter  claimants  was  in  equity,  wbere  the 
fund  could  be  marshaled.  The  opinion  does 
state  that  if  the  administrator  recovered. 
It  would  be  in  trust  (1)  for  the  widow,  (2) 
for  debts,  and  then  for  the  heirs.  Tbe  use 
of  the  word  "debts"  was  Inaccurate,  so  far 
as  the  case  shows.  De  Wolf  v.  Murphy,  11 
B.  I.  630,  was  simply  a  bill  of  interpleader 
between  attaching  creditors  and  mortgagees. 
Winsor  V.  Pettis,  11  B.  L  506,  was  a  bill  to 
set  aside  conveyances  by  the  deceased  of 
realty  and  personalty,  to  which  the  adminis- 
trator was  a  necessary  party.  Allen  v.  Allen, 
12  B.  L  801,  was  also  a  bill  of  Interpleader, 
in  which  the  administrator  had  no  Interest, 
because  It  was  not  needed  to  pay  debts.  It 
thus  appears  that  this  court  has  not  held 
that  a  creditor  of  an  estate  can  sue  in  equity 
before  recourse  to  his  remedy  at  law,  and 
the  general  rule  is  that  a  bill  to  reach  equita- 
ble assets  does  not  lie  when  there  is  an  ade- 
quate remedy  at  law,  or  until  legal  reme- 
dies have  been  exhausted.  The  demurrer  Is 
sustained,  but  in  this  case  without  costs. 


STATE  V.  FIDLEB  et  aL 

(Supreme  Court  of  Rhode  Island.    May  24, 
•      1901.) 

DUPLICITY  OF  PLEA  TO  INDICTMENT— GRAND 
JURY— MANNER  OP  SELECTION— KPBTBCT  OF 
IRREGULARITY  ON  INDICTMENT. 

1.  A  plea  in  abatement  on  an  indictment  al- 
leging that  two  of  the  jurors,  namioK  them, 
were  not  properly  selected,  is  not  duplicitous, 
as  such  a  plea  may  embrace  aa  many  facts  as 
constitute  one  defense. 


i  aeiense.  ^-^  r 
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2.  Oen.  Laws,  c.  227,  S  21,  in  relation  to  the 
■election  of  grand  jnrora,  providinc  that  the 
clerk  shall  select  them  from  the  list  of  names  in 
the  order  in  which  their  names  appear  thereon, 
is  directorr:  and  the  fact  that  nand  jurors 
were  not  selected  in  the  order  thmr  names  ap- 
peared on  the  jurj  list  did  not  Titiate  an  indict- 
ment returned  by  them,  it  not  being  claimed 
that  the  irregularity  occurred  other  than  by  ac- 
cident or  mistake. 

3.  An  indictment  will  not  be  Titiated  by  rea- 
son of  the  grand  Jurors  being  selected,  through 
mistake,  from  the  additibnallist  drawn  by  spe- 
cial order  of  the  court  before  the  first  list  is  ex- 
hausted, thoagh  the  statute  provides  that  Ju- 
rors shall  be  drawn  in  the  order  their  names  ap- 
pear on  the  list. 

Welcome  Fldler  and  another  were  indicted, 
and  from  a  plea  In  abatement  the  state  de- 
murred.   Demurrer  sustained. 

Gbarles  A.  Steams,  for  the  State.  Clar- 
ence A.  Aldrich,  for  defendants. 

TUililNGHAST,  J.  The  defendant  James 
Thurman  has  filed  a  plea  in  abatement  to 
the  indictment  in  this  case  on  the  ground  that 
the  grand  Jury  which  fonnd  said  indictment 
was  not  legally  selected.  -The  illegality  as- 
signed is  that  two  of  the  Jurors,  namely, 
John  J.  Kenyon  and  John  F.  Fry,  who  were 
drawn  from  the  town  of  Richmond,  were 
not  selected  from  the  list  of  Jurors  drawn 
from  said  town  in  the  order  In  which  their 
names  appeared  on  said  list,  as  required  by 
statute,  and  hence  the  plea  alleges  that  the 
indictment  is  void,  and  should  be  quashed. 
The  state  has  demurred  to  said  plea— First, 
on  the  ground  of  duplicity;  and,  second,  on 
the  ground  that  the  proTision  of  the  statute 
in  relation  to  the  selection  of  Jurors  from 
the  list  drawn  is  directory,  and  not  manda- 
tory, and  hence  that  a  substantial  compli- 
ance therewith  is  sufficient 

Gen.  Laws,  c.  227,  {  21,  proTides  that  "from 
time  to  time,  as  occasion  may  require,  any 
Justice  holding  said  common  pleas  division 
shall  direct  notice  to  be  sent  to  the  town 
clerks  In  the  county  that  a  certain  number  of 
grand  Jurors  or  petit  Jurors  are  required, 
and  the  time  and  place  at  which  they  are 
required  to  attend;  and  every  town  clerk, 
on  receiving  such  notice,  shall  select  from 
the  lists  of  Jurors  drawn  as  aforesaid,  in 
the  order  in  which  said  names  appear  there- 
on, so  many  names  as  may  be  required,  and 
shall  issue  notlflcations  to  the  town  sergeant 
or  to  any  constable  of  the  town  where  such 
Jurors  reside,  under  the  seal  of  the  town 
council  and  hand  of  the  clerk,  designating 
therein  who  are  grand  Jurors  and  who  are 
petit  Jurors  and  the  time  and  place  at  which 
such  Jurors  are  required  to  attend." 

1.  We  do  not  think  the  plea  is  bad  for 
duplicity.  All  that  is  required  in  order  to 
constitute  a  good  plea  in  this  regard  is  that 
It  aball  be  confined  to  a  single  point;  but  it 
Is  not  necessary  that  It  should  be  confined 
to  a  single  fact  If  the  defects  pleaded  are 
dependent  upon  the  same  evidence,  they  may 
be  Joined  In  the  same  plea.    That  is  to  say. 


the  plea  may  embrace  as  many  facts  as  con- 
stitute one  proposition  or  matter,  making 
but  one  defense,'  so  long  as  it  does  not  con- 
sist of  distinct  and  independent  facts,  mak- 
ing several  matters  or  defenses.  State  r. 
Ward,  63  Me.  225;  2  Whart  Free.  Indict  | 
1158;  7  Enc.  PI.  &  Prac  240,  and  cases  in 
note  1. 

2.  We  think  the  second  ground  of  demurrer 
la  well  taken.  It  appears  from  the  plea  that 
the  Jiurors  in  question  were  properly  drawn 
by  the  town  council  of  said  town,  under  a 
special  order  of  a  Justice  of  this  court,  and 
that  they  were  properly  qualified  to  serve  as 
grand  Jurors.  This  being  so,  we  do  not  think 
that  the  mere  fact  that  they  were  not  se- 
lected by  the  town  clerk  from  the  list  drawn, 
in  the  order  in  which  their  names  appeared 
thereon,  had  the  effect  of  rendering  the 
grand  Jury,  of  which  they  formed  a  part  an 
illegal  body.  The  "selection"  by  the  town 
clerk  from  said  list,  under  the  statute, 
amounts  practically  to  a  mere  notification  of 
the  requisite  number  of  Jurors  named  in 
said  list  that  their  services  are  required. 
That  Is  to  say,  he  has  no  power  of  "selec- 
tion," strictly  so  called,  as  he  must  take  the 
names  In  the  order  in  which  they  appear  on 
the  list.  And  the  mere  fact  that  by  accident 
or  mistake  such  taking  or  notification  was  not 
made  in  the  precise  order  of  the  list  it  not  be- 
ing claimed  that  there  was  any  intentional 
wrong  or  misconduct  in  the  matter,  ought  not 
to  be  held  to  vitiate  the  indictment,  as  such 
action  could  In  no  wise  prejudice  the  defend- 
ant before  the  grand  Jury  or  In  any  way  in- 
terfere with  his  legal  rights.  One  object  of 
the  statute  in  requiring  the  names  to  be 
selected  or  taken  In  the  order  in  which  they  ' 
appear  on  the  list  drawn  probably  is  to 
equalize  the  burden  of  Jury  duty,  as  far  as 
may  be,  by  preventing  favoritism  by  way  of 
excusing  those  who  are  regularly  drawn. 
Another  object  doubtless  is  to  Insure  ordior 
and  regularity  In  the  details  connected  with 
the  discharge  of  the  Important  duties  devolv- 
ed upon  town  councils  and  toirn  clerks  In 
the  matter  of  drawing  and  notifying  Jurors. 
And  it  is  doubtless  highly  conducive  to  the 
fair  and  Impartial  administration  of  Justice 
that  all  of  said  details  should  be  observed 
and  followed.  And  we  do  not  wish  to  be 
understood  as  for  a  moment  countenancing 
any  Intentional  nonobservance  of  the  strict 
letter  of  the  statute  relating  thereto.  But 
it  is  well  settled  that  such  rules  and  regula- 
tions as  the  one  now  before  us  are  directory 
only,  and  not  mandatory.  That  is  to  say, 
it  appearing,  as  already  stated,  that  the 
persons  stunmoned  to  serve  were  duly  quali- 
fied for  such  service,  a  mere  mistake  in 
summoning  them  out  of  the  order  in  which 
their  names  appeared  on  said  list  should  not 
be  held  to  affect  the  legality  of  the  panel 
of  which  they  formed  a  part  To  permit 
such  a  technical  error  to  upset  an  Uidictment 
would  be  to  render  it  well-nigh  Impossible 
to  enforce  the  criminal  laws  of^the  state. 
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It  is  perttnent  to  sbaerre,  in  thlB  connec- 
tion, tbat  It  appears  from  the  plea  that,  In 
addition  to  the  regular  drawing  of  Jurors, 
grand  and  petit,  by  the  town  eonncU  of  said 
town,  as  required  by  section  16  of  said  chap- 
ter 227,  another  drawing  had  taken  place 
during  the  year  mentioned  in  the  plea,  by 
Tli-tue  of  an  order  of  a  justice  of  this  court, 
in  pursuance  of  the  authority  vested  In  him 
by  section-  18  of  said  chapter,  which  is  as 
follows:  "Oftier  meetings  of  the  town  coun- 
cils shall  be  held  in  aU  towns  in  any  county 
in  any  year,  for  the  purpose  of  drawing  ad- 
ditional grand  or  petit  jurors  for  said  divi- 
sion, whenever  the  cleric  of  th«  common 
pleas  division  tiiall,  under  the  Mrder  of  any 
jnstice  thereof,  notify  the  town  clerks  of 
the  sevo'al  towns  in  the  county  that  such 
meetings  are  required,  and  at  such  meetings 
there  shall  be  drawn  such  additional  number 
of  persons  as  such  justice  shall  prescribe  in 
such  order."  This  additional  list,  as  we  un- 
derstand the  statute,  should  follow  and  form 
a  part  of  the  list  then  remaining  which  had 
been  previously  drawn  by  the  town  council 
for  the  year,  and  the  names  remaining  on 
the  first  list  should  properly  have  been  ex- 
hausted before  taking  from  the  additional 
list  drawn  by  the  special  order  of  the  court. 
But  it  was  not  unnatural  tbat  the  town  clerk 
of  said  town  should  have  made  the  mistake 
of  supposing,  as  he  probably  did,  that  his 
selection  or  notification  should  be  from  the 
new  list  thus  specially  ordered  by  the  court 
But,  whether  the  mistake  arose  In  this  man- 
ner or  not,  it  was  evidently  only  a  mistake, 
at  most,  and  a  mere  technical  one;  and 
hence,  as  already  said.  It  ought  not,  in  the 
circumstances,  to  render  the  indictment  in- 
valid. Ploas  in  abatement  for  mere  technical 
defects  in  the  make-up  of  the  grand  Jury 
are  generally  Interposed  for  delay,  and  are 
nvt  favored  by  the  courts.  State  v.  Duggan, 
15  R.  I.  41S.  6  AtL  787.  We  think  an  indict- 
ment ongbt  not  to  be  'set  aside  tar  mere  Ir- 
regularities in  the  selection  of  the  grand  Jury, 
except  in  tbose  cases  where  there  lias  been 
such  a  departure  from  the  requirements  of 
tiie  statute  as  to  affect  the  substantial  rights 
of  tiie  defendant  In  the  state  of  Kansas 
the  Irregularity  In  the  sdectlon  of  the  grand 
Jury  must,  under  the  statute,  amount  to  cor- 
rupUoit,  in  order  to  enable  a  plea  or  objec- 
tion thereto  to  be  received.  State  v.  Skin- 
ner (Kaa.  Sup.)  8  Pac.  420.  The  law  bear- 
ing upon  the  general  question  involved  is 
well  stated  in  Van  Hook  v.  State,  12  Tex. 
268,  where  the  court,  in  spealdng  of  the  rights 
oif  a  person  accused  of  crime,  say:  "It  is 
his  right  in  the  first  place,  to  have  the  ac- 
cusatioa  passed  upon,  befwe  be  can  be  call- 
ed upon  to  answer  to  the  charge  of  crime, 
by  a  grand  jury  composed  of  good  and  law- 
ful men.  If  the  jury  be  not  composed  of 
Budi  men  as  possess  the  requisite  qualiflca- 
tiona,  he  ought  not  to  be  put  upon  his  trial 
^foa  a  charge  preferred  by  them,  but  should 
be  iiermltted  to  plead  l^elr  incompetency  to 


prefer  the  charge,  and  put  him  upon  bis 
trial,  in  avoidance  of  the  indictment  Other- 
wise, he  may  be  compelled  to  answa*  to  a 
criminal  charge  preferred  by  men  who  are 
infamoos  or  unworthy  to  be  bis  accusers. 
And  it  may  be  that  he  will  not  have  had  an 
opportunity  afforded  to  question  their  com- 
petency before  the  finding  of  the  indictment; 
for  the  accused  is  not  supposed  to  be  present 
when  the  grand  jurors  are  impaneled,  he 
may  not  have  been  the  subject  of  complaint 
or  of  suspicion,  and,  if  he  oonld  not  plead 
to  the  Indictment  in  such  a  case,  the  Incom- 
petency of  his  accusers,  the  right  to  have 
the  accusation  preferred  by  good  and  lawful 
men,  might  be  virtually  denied  him.  It  is 
for  the  purpose,  therefore,  of  securing  to 
the  accused  a  substantial  right,  atFecting, 
it  may  be,  his  character  and  good  name,  if 
not  his  personal  security,  that  he  is  allowed 
to  plead  in  abatement  or  in  avoidance  of  the 
cliarge  the  incompetency  of  the  persons  by 
whom  it  was  preferred.  But  if  the  Jurors 
who  preferred  the  charge  are  good  and  law- 
ful men,— unexceptionable  as  respects  quali- 
fications,—it  can  be  of  no  consequence  to  the 
accused  in  what  manner  they  were  selected 
or  how  Impaneled,  while  it  may  be  of  the 
utmost  consequence  to  the  public  that  the 
administration  of  Justice  be  not  delayed  or 
defeated  by  mere  technical  objections  to 
the  regularity  of  the  proceedings  of  those 
who  are  appointed  for  the  purpose  of  prop- 
trly  distributing  and  equalizing  the  burdens 
of  tbe  jury  service.  It  is  in  these  considera- 
tions which  have  respect  to  the  rights  of  the 
citizen  on  tbe  one  hand,  and  public  con- 
venience on  the  other,  that  the  rules  of  the 
law  on  this  subject  are  founded;  and,  while 
they  subserve  the  Interests  of  the  public, 
they  can  in  no  degree  affect  inJnriouBly  any 
rights  of  the  accused."  To  the  same  general 
effect  are  State  v.  Ansaleme,  15  Iowa,  44; 
State  V.  Carney,  20  Iowa,  82;  State  v.  Cox, 
02  Vt  471;  Com.  v.  Parker,  2  Pick.  661;  Com. 
V.  Brown,  147  Mass.  S86,  18  N.  E.  587;  and 
many  other  cases  which  might  be  cited.  Mr. 
Wharton,  in  his  work  on  Criminal  Pleading 
and  Practice  (»th  Ed.)  i  348,  says:  "For  such 
irregularities  in  drawing  and  constltnting  the 
grand  jury  as  do  not  prejudice  the  defendant 
he  has  no  cause  of  complaint  and  can  take 
no  exception;"  and  In  support  of  this  proposi- 
tion he  cites  fitate  v.  MeUor,  IS  R.  L  666. 
We  are  aware  that  the  authorities  are  not 
entirely  harmonious  upon  the  qnestion  pre- 
sented for  decision,  but  we  think  the  position 
we  have  taken  is  sustained  by  better  reasons 
than  are  those  cases  which  lurid  tbat  any 
defect,  however  trivial,  in  tiie  make-up  of  a 
grand  jury,  renders  their  action  nugatory  and 
void.  In  the  previous  decisions  of  this  conrt, 
the  general  view,  as  hereinbefore  stated,  has 
been  taken,  and  we  see  no  reason  for  depart- 
ing therefrom  in  the  case  at  bar.  If  tbe  de- 
fendant is  innocent,  he  can  as  easily  defend 
himself  under  this  indictment  as  pertinent- 
ly remarked  by  Dnrfeet^G.  I.,  in  State  t. 
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DusKan,  supra,  "as  under  another  for  tbe 
same  offense."  The  demurrer  is  sustained, 
and  case  remitted  for  further  proesedioss. 


BOWEN  v.  SAYLES. 

(Supreme    Ooart   of   Bhode   lalaad.    Mar   22, 

1001.) 

STATUTB  OF  FRAUDS— GONTBACTS—SALB  OF 
LAND. 
A  snit  on  aa  oral  contract  reaniring  de- 
fendant to  pnrchaae  and  convey  real  estate  to 
plaintiff,  based  on  an  alleged  violation  of  the 
conu-act  in  tbe  sale  and  conveyance  of  tbe  land 
by  defendant  to  another,  and  seeking  to  require 
him  to  acconnt  for  the  price  received  thereifor, 
is  -ivitbin  Gen.  Laws,  c.  233,  §  6,  prohibiting  an 
action  on  an  oral  contract  for  the  sale  of  land, 
etc. 

Suit  bj  V^llliam  B.  Bowen  acalnat  Fred 
L.  Sayles  for  an  accoontlns.  Bill  dismissed 
on  demurrer. 

Kdward  D.  Bassett,  for  complainant.  Ir- 
ving CbampUn  and  James  Harris,  for  re- 
spondents. 

BLODOETT,  J.  The  amended  bill  sets 
fortb,  in  substance,  an  oral  agreement  that 
tbe  respondent,  as  agent  for  the  complain- 
ant, should  purchase  certain  real  estate  In 
Massachusetts  at  a  certain  mortgage  fore- 
closure sale  therein  specified,  and  should 
tbereafterwarde  reconvey  the  same  to  the 
connplainaBt;  that  the  estate  was  sold  at 
said  foreclosure  sale  to  the  respondent  for 
tbe  snm  of  $23,006,  who  thereupon,  as  al- 
lied In  the  bill,  "in  violation  of  his  duty  to 
your  orator,  and  of  the  terms  of  his  said 
trust,  refuses  and  has  refused  to  carry  out 
the  trust  Imposed  upon  him  and  growing 
out  of  his  said  relation  to  your  orator,  but. 
In  Tlolation  of  the  same,  has  conveyed  the 
estate  so  held  by  him  charged  with  said  im- 
plied tmst  over  to  other  parties,  whom  your 
orator  is  unable  to  show  have  any  knowledge 
of  tbe  said  relation  of  the  said  Sayles  to 
your  orator,  hereinbefore  set  forth."  The 
bill  prays  that  the  respondent,  Sayles,  may 
"be  compelled  to  account  for  any  sums  re- 
ceived by  him  for  the  sale  of  said  real  es- 
tate," and  for  further  relief.  The  respond- 
ent demurs,  among  other  causes,  because  it 
appears  that  the  alleged  agreement  was 
within  the  statute  of  frauds  (Gen.  Laws,  c. 
233.  S  6),  as  follows:  "No  action  shall  be 
brongbt,— First.  Whereby  to  charge  any  per- 
son upon  any  contract  for  the  sale  of  lands, 
tenements,  or  hereditaments,  or  the  making 
of  any  lease  thereof  for  a  longer  time  than 
one  year.  •  •  •  Unless  tbe  promise  or 
agreement  upon  which  such  action  shall  be 
brought,  or  some  note  or  memorandum  there- 
of, shall  be  in  writing  and  signed  by  the 
party  to  be  charged  therewith,  or  by  some 
otber  person  by  him  tibereunto  lawfully  au- 
thorized." In  Spencer  t.  Lawton,  14  R.  L 
494,  which  was  an  action  at  law  for  breach 
of  a  similar  contract  Dnrfee,  C.  J.,  says, 
"Tbe  tact  that  the  (lefendant  bong'ht  the 


estate  for  tbe  plaintiff  as  his  agent  does  not 
make  him  any  the  less  its  legal  owner." 
And  the  court  continues,  after  citing  the 
cases  supporting  this  view,  as  follows:  "In 
most  of  these  cases  the  attempt  was  to 
charge  the  purchaser  as  trustee,  and  tbe 
attempt  failed,  but  in  all  of  them  the  con- 
tract was  recognized  as  a  contract  for  the 
sale  of  land,  or  for  the  creation  of  an  inter- 
est or  trust  in  land,  and  therefore  ineffectual, 
because  not  In  writing."  Demurrer  sustain- 
ed, and  bill  dismissed,  with  costs. 


BOHANAN  V.  BOSTON  &  M.  R.  E. 
(Supreme  Court  of  New   Hampshire.     Merri- 
mack.   March  16,  1901.) 

AQBNT'S  AUTHORITY— PROOF— AOBNT'B  STATB- 
MENTS  —  CONTRACT  —  RATIFICATION  —  EVI- 
DENCE-SUFFICIENCT-CONTRACT  BENEFITS 
— ACCEPT  ANCa 

1.  Evidence  as  to  what  an  alleged  agent  said 
respecting  his  authority  is  not  admissible  to 
prove  the  same. 

2.  Evidence  that  an  agent  had  settled  claims 
for  injuries  against  a  railroad  by  promising 
money  and  employment  for  a  limited  time,  and 
that  he  was  defendant's  general  agent  to  set- 
tle claims,  was  not  sufficient  to  justify  a  find- 
ing that  the  agent  had  authority  to  promise 
plaintiff  work  for  life  in  the  settlement  of  a 
claim,  in  the  absence  of  evidence  that  railway 
corporations  were  in  the  habit  of  giving  em- 
ployment for  life  in  settling  with  injured  em- 
ploy^. 

3.  Where  a  claim  agent  for  the  defendant 
railroad  company  promised  plaintiff  a  certain 
snm  and  employment  for  hfe  in  settlement  of 
plaintiff's  claim  for  injuries,  evidence  that  the 
company  paid  the  money  promised  by  the  agent, 
and  furnished  employment  for  a  limited  nme, 
was  not  sufficient  to  show  a  ratification  of  the 
promise  of  employment  for  life,  in  the  absence 
of  evidence  that  the  company  knew  such  prom- 
ise constituted  a  part  of  the  consideration  for 
the  settlement. 

4.  Where  defendant's  claim  agent  promised 

glaintiff  employment  for  life  in  settlement  of 
is  claim,  evidence  that  M.,  who  was  employing 
help  and  running  trains  on  the  same  divhion  of 
the  road  on  which  plaintiff  was  employed,  knew 
that  the  claim  agent  had  made  such  a  promise, 
was  not  sufficient  to  charge  the  company  witll 
knowledge  of  the  promise. 

5.  Where  defendant's  claim  agent  promised 
that  defendant  would  employ  plaintiff  for  life 
in  settlement  of  a  claim  for  Injuries,  evidence 
that  M.,  who  was  hiring  help  and  running 
trains  on  the  same  division  on  which  plaintiff 
worked,  had  pronused  that  plaintiff  should  have 
what  belonged  to  him,  was  not  sufficient  to 
show  a  ratification  of  the  settlement  by  the  de- 
fendant. 

6.  Where  plaintiff  sued  to  enforce  a  contract 
in  which  defendant's  claim  agent  agreed  to  em- 
ploy plaintiff  for  life  in  settlement  of  a  claim  for 
injuries,  and  defendant  denied  the  agent's  au- 
thority to  make  such  contract,  plaintiff  was 
not  entitled  to  recover  on  the  ground  that  a 
party  cannot  accept  the  benefits  of  a  contract 
and  escape  its  burdens,  since  defendant  was 
not  setting  up  the  settlement  as  a  bar  to  an  ac- 
tion for  injuries,  but  plaintiff  was  seeking  its 
enforcement. 

Exceptions  from  Merrimack  county. 

Action  by  Claude  D.  Bohanan  against  the 
Boston  &  Maine  Railroad.  From  a  judgment 
of  nonsuit,  plaintiff  brings  exceptions.  Bz- 
ceptlons  overruled. 
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Assumpsit  The  plaintiff's  evidence  fold- 
ed to  prove  that  he  was  injured  In  1806,  while 
worliing  tor  the  defendants,  and  released 
them  from  liability  on  account  of  his  injury. 
In  consideration  of  the  promise  of  John  H. 
Brown,  their  claim  agent,  that  they  would 
give  him  $500  and  furnish  him  steady  employ- 
ment during  good  behavior.  They  paid  the 
money,  and  furnished  him  some  work  for  two 
or  three  years,  but  have  failed  to  give  him 
steady  employment  Brown  told  the  plain- 
tiff on  the  day  of  the  settlement  that  he  was 
authorized  to  make  it,  and  talked  in  regard 
to  it  with  one  Mooney,  who  was  employed 
by  the  defendants  to  hire  the  train  men  and 
arrange  the  ruunihg  of  the  trains  on  the  Con- 
cord division  of  their  road.  Later,  the  plain- 
tiff complained  to  Mooney  that  the  defend- 
ants were  not  doing  as  they  agreed  by  him, 
and  Mooney  said  he  would  see  that  the  plain> 
tiff  had  what  belonged  to  him,  and  for  a 
short  time  thereafter  he  was  given  steady 
worlc  A  nonsuit  was  ordered  at  the  close 
of  the  plaintiff's  evidence,  and  be  excited; 

Sargent  &  Nlles,  for  plaintiff.  Streeter, 
Walker  &  Hollls,  for  defendantsi 

YOUNO,  J.  The  contract  of  an  agent 
binds  bis  principal  only  (1)  when  he  author- 
izes his  agent  to  make  it,  (2)  when  he  gives 
the  person  dealing  with  his  agent  reason  to 
believe  that  he  has  authorized  it  and  (3) 
when  he  ratifies  it. 

The  testimony  of  the  plaintiff's  witnesses 
as  to  what  Brown  said  respecting  his  authori- 
ty when  he  made  this  settlement  was  inad- 
missible to  prove  that  he  was  authorized  to 
make  it;  for  an  agent's  authority  to  make 
a  particular  contract  cannot  be  proved  by 
showing  that  he  said  be  was  authorized  to 
make  it;  so  there  was  no  direct  evidence  of 
Brown's  authority  to  act  for  the  defendants. 
The  only  facts  shown  which  tended  to  prove 
that  he  had  such  authority  were  their  holding 
him  out  as  their  claim  agent,  and  recognizing 
this  settlement  so  far  as  to  pay  the  money  he 
promised,  and  to  furnish  work  for  a  time. 
AltUougb  these  facts  tend  to  prove  that  he 
was  authorized  to  promise  money  and  work 
for  a  limited  time  in  settlement  of  such 
claims,  they  have  no  tendency  to  prove  that 
he  was  authorized  to  promise  anything  else; 
for,  although  the  authority  of  an  agent  to 
make  a  particular  contract  may  be  proved 
by  showing  specific  instances  of  the  business 
he  Is  accustomed  to  transact  for  his  princi- 
pal, the  Jury  can  only  find  from  such  evidence 
an  authority  to  make  contracts  which  are 
similar  to  those  be  is  shown  to  have  made. 
GUim  v.  Bailey.  17  N.  H.  18,  22;  Ames  v. 
Drew,  31  N.  H.  476,  482.  If  the  Jury  could 
find  from  such  evidence  that  an  agent  was 
authorized  to  make  a  different  kind  of  con- 
tract it  would  only  be  necessary  to  show  that 
he  had  made  a  contract  which  his  principal 
recognized  to  establish  his  authority  to  make 
any  contract  that  the  principal  could  make 


toe  himself.  So,  if  the  Jury  could  find  from 
this  evidence  that  Brown  was  authorized  to 
promise  work  for  life  in  settlement  of  the 
plainturs  claim,  they  could  also  find  that  be 
was  authorized  to  promise  the  entire  earnings 
of  the  road  for  the  same  period,  or  to  give  tbe 
whole  of  its  rolling  stock  in  settlement 

There  is  no  evidence  that  the  plaintiff  bad 
a  right  to  believe  that  Brown  was  authorized 
to  make  this  settlement;  for  the  only  thing 
the  defendants  are  shown  to  have  done  wblcb 
tended  to  prove  that  Brown  had  any  authori- 
ty to  act  for  them  was  to  hold  him  out  aa 
their  claim  agent  Giving  this  fact  the  con- 
struction claimed  for  it  by  the  plaintiff. 
Brown  was  their  general  agent  to  settle 
claims.  The  duties  of  a  claim  agent  are  not 
prescribed  by  law,  and  it  is  not  a  matter  of 
common  knowledge  that  they  are  intrusted 
with  greater  authority  than  other  general 
agents.  Such  agents  are  only  clothed,  aa  a 
matter  of  law,  with  authority  to  employ  the 
usual  and  ordinary  means  of  acc(miplishing 
that  for  which  the  agency  was  created. 
Backman  t.  Town  of  Charlestown.  42  N.  H. 
125,  131;  Flanders  v.  Putney,  58  N.  H.  858. 
So,  although  the  Jury  could  find,  from  the 
fact  that  Brown  was  the  defendants'  general 
agent  for  this  purpose,  that  the  plaintiff  was 
Justified  In  believing  Brown  was  authorized 
to  employ  the  usual  and  ordinary  means  for 
effecting. a  settlement  with  him,  they  could 
not  find,  from  this  fact  alone,  that  he  was 
Justified  in  believing  that  Brown  was  auth<v- 
ized  to  use  extraordinary  and  unusual  means 
to  effect  it  What  are  the  usual  and  ordinary 
methods  of  settling  such  claims  is  a  question 
of  fact  to  be  decided,  like  all  such  questions, 
by  the  weight  of  evidence;  and  there  was 
no  evidence  that  corporations  are  accustomed 
to  give  employment  for  life,  or  anything  ex- 
cepting money,  for  this  purpose.  Taylor  t. 
Starkey,  59  N.  H.  142;  Hovey  v.  Brown.  Id. 
114,  IIC;  Hayes  v.  Colby,  06  N.  H.  192,  18 
Ail.  251. 

There  is  no  evidence  that  tbe  defendants 
have  ratified  this  settlement  Paying  tbe 
money  Brown  promised,  and  furnishing  a 
part  of  the  work,  did  not  amount  to  a  rat- 
ification, unless  they  knew,  or  ought  to  have 
known,  when  they  did  so,  that  Brown's  prom- 
ise to  give  the  plaintiff  steady  employment 
constituted  a  part  of  the  consideration  for 
this  settlement;  for  a  principal  only  ratifies 
such  of  the  unauthorized  acts  of  his  agents 
as  he  adopts  with  a  knowledge  of  all  tbe 
facts  essential  to  an  understanding  of  his 
rights.  <3ould  v.  Blodgett,  61  N.  H.  115,  120: 
McDonald  v.  Insurance  Co.,  68  N.  H.  4,  38 
AtL  600.  There  is  no  evidence  of  such 
knowledge  here;  for,  excepting  Brown, 
Mooney  Is  the  only  one  of  their  servants 
who  is  shown  to  have  known  of  the  settle- 
ment Tbe  knowledge  of  an  agent  Is  the 
knowledge  of  his  principal  in  regard  to  such 
matters  only  as  come  within  the  scope  of 
the  agent's  employment  It  follows  that  the 
defendants  are  not  ch'nrged  with  Mooney's 
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knowledge,  unless  it  was  a  part  of  his  daty 
to  settle  sucb  clalma  The  ouly  evidence  re- 
specting his  duties  was  the  testimony  that 
lie  employed  the  help  and  attended  to  run- 
ning the  tialna  on  the  Concord  division  of 
the  defendants'  railroad.  The  fact  that  he 
performed  these  duties,  has  no  tendency  to 
prove  that  settling  claims  was  any  part  of 
big  bnslnesB,  for  it  is  neither  an  incident  of 
the  business  of  hiring  help  nor  of  running 
trains;  nor  Is  it  a  matter  of  common  knowl- 
edge that  an  agent  for  these  purposes  usual- 
ly has  such  authority.  It  is  clear  that 
Uooney's  promise  to  give  the  plaintiff  what 
belonged  to  him  is  not  competent  evidence 
of  a  ratification  of  this  settlement  unless 
there  was  other  evidence  from  which  the 
Jury  could  find  that  he  was  authorized  to 
nnploy  men  for  life;  for  ordinarily  an  agent 
cannot  ratify  a  contract  he  could  not  make. 
The  only  evidence  respecting  Mooney's  au- 
thority to  hire  help  was  the  fact  tliat  be  hired 
them  for  the  Concord  division  of  the  de- 
foidants'  railroad.  Giving  this  evidence  the 
construction  most  favorable  for  the  plaintiff, 
Uooney  was  their  general  agent  to  hire  help, 
and  clothed  with  authority  to  make  such 
contracts  of  employment  as  railroad  cor- 
porations usually  and  ordinarily  make  with 
their  employSa  But  this  will  not  help  the 
plaintiff,  for  there  Is  no  evidence  that  sucb 
corporations  ever  employ  servants  for  life. 
The  defendants  are.  not  trying  to  set  up  this 
settlement  as  a  defense  to  an  action  to  re- 
cover damages  for  the  plaintiff's  injury,  but 
he  i»  seeking  to  enforce  It  So  tbe  question 
of  whether  they  can  keep  its  benefit  and  es- 
cape Its  burden  Is  not  here.  Exception  over- 
mled. 

PIKB,  3.,  did  not  sit    The  others  concur- 
red. 


BENNETT  v.  WARRBN. 

(Supreme  Court  of  New  Hampshire.    Hillsboro. 

March  16,  1901.) 

HASTBR  AND  SERVANT— INJURIES  TO  SERV- 
ANT—ASSUMPTION OP  RISK— CONTRIBUTORY 
NBGUGSNCB  —  QUESTION  FOR  JURY  —  EVI- 
DENCE—INSTRUCTIONS. 

1.  Plaintiff,  who  had  no  experience  in  mill- 
ing, was  placed  at  the  rear  of  a  planer,  and  di- 
rected to  receive  the  planed  boards  as  they 
came  through.  The  planer  was  sapplied  with  a 
blower  pipe,  through  which  tbe  shaviags  were 
bronght,  which  becoming  defective,  the  shav- 
ings were  packed  beneath  the  machine,  and 
otetnicted  its  operations.  Plaintiff  was  given 
no  directions  as  to  his  duties,  and  understood 
that  he  was  to  clean  away  the  shavings,  and 
in  doing  so,  while  the  machine  was  in  opera- 
tion, he  lost  bis  hand  by  its  coming  in  contact 
with  tbe  knives  of  the  machine.  Plaintiff's 
brother,  who  bad  charge  of  the  machine  and 
who  was  an  experienced  workman,  testified 
that  tbe  man  who  took  awny  the  boards  was 
required  to  keep  the  shavings  away.  Beld, 
that  the  evidence  warranted  the  submission  to 
the  jnry  of  the  question  whether  plaintiff  was 
working  witbln  tne  scope  of  his  employment  at 
tbe  time  be  was  injnreo. 

2.  The  blower  pipe  connected  with  a  planer 


became  so  defective  that  the  shavings  were  not 
properly  carried  away,  and  became  packed  be- 
neath the  machine,  necessitating  their  removal. 
Defendant  was  informed  of  the  defect,  and  di- 
rected plaintiff,  an  inexperienced  man,  to  woifc 
at  the  machine  with  an  experienced  operatorr 
and  plaintiff,  believing  it  a  part  of  his  dnty  to- 
remove  the  shavings,  attempted  to  do  so  while 
the  machine  was  in  operation,  and  lost  his  hand' 
by  its  coming  in  contact  with  the  knives  on  the 
inner  side  of  the  machine,  which  were  concealed. 
from  view  by  the  tightly  packed  shavings  under 
the  machine.  Plaintiff  was  not  informed  of 
the  danger  of  removing  the  shavings  as  he- 
did,  and  had  worked  but  a  few  hours  at  such 
employment  at  the  time  of  the  injury.  Beld, 
that  whether  plaintiff  should  have  known  the 
danger,  and  therefore  assumed  the  risk,  and 
whether  he  was  guilty  of  contributory  negli- 
gence in  thus  attemptmg  to  remove  the  shav- 
ings, was  for  the  jury. 

3.  Where  plaintiff  was  injured  while  remov- 
ing shavings  from  beneath  a  planer,  evidence- 
that  the  blower  pipe  intended  to  remove  the 
shavings  was  defective,  and  that  defendant  had. 
knowledge  thereof,  was  admissible,  since  it 
tended  to  show  a  dangerous  situation,  of  whicb- 
defendant  bad  notice,  and  of  which  he  was  re- 
quired to  warn  plaintiff,  who  was  inexperi- 
enced. 

4.  Where  plaintiff  was  injured  while  remov- 
ing shavings  from  beneath  a  planer  which  had 
become  clogged  by  reason  of  the  defective  blow- 
er which  was  intended  to  carry  the  shavings- 
sway,  evidence  that  plaintiff  was  required  to 
hold  up  the  boards  passing  through  the  planer, 
so  as  to  let  them  run  over  a  pile  behind  it,  wa» 
competent  as  showing  how  completely  plaintiff 
was  engaged,  and  was  therefore  relevant  to  the 
question  whether  he  was  exercising  due  care,  or 
was  negligent  In  not  noticing  the  condition  of 
the  shavings,  and  the  manner  the  machine  was 
becoming  clogged,  sooner  than  he  did. 

5.  Where  plaintiff  was  injured  while  remov- 
ing shavings  from  a  planer,  and  in  an  action 
for  the  Injuries  defendant  requested  an  instruc- 
tion that,  if  plaintiff  placed  his  hand  into  the- 
recesses  of  a  going  machine  without  knowing 
what  he  would  meet,  defendant  was  not  liable, 
such  instruction  was  properly  modified  by  the 
statement  that  defendant  would  not  be  liable- 
unless  the  jury  found  the  act  was  one  of  ordi- 
nary prudence,  and  that,  if  they  found  a  per- 
son of  ordinary  prudence  would  not  have  thrust 
his  hand  into  tbe  machine  in  the  way  and  un- 
der the  circumstances  tbe  act  was  done,  tbe  ver* 
diet  should  be  for  defendant. 

6.  Where  plaintiff,  an  inexperienced  servant- 
was  injured  while  removing  shavings  from  a 
machine  operated  by  his  brother,  who  was  ex- 
perienced, it  was  not  error  for  the  court  to 
charge  that  defendant  would  not  be  responai- 
b\e  for  any  orders  given  by  plaintiff's  brother 
in  regard  to  plaintiff's  duties,  if  plaintiff  was 
doing  an  act  not  a  part  of  his  dnty  when  in- 
jured, but  that  the  question  was  whether  plain- 
tiff was  acting  within  the  scope  of  his  autliority 
when  he  was  injured,  and,  if  not,  defendant 
was  not  liable,  though  piaintifTs  brother  direct- 
ed bim  to  do  the  act 

Exceptions  from  Hillsboro  county. 

Action  by  Richard  J.  Bennett  against 
George  H.  Warren,  assignee  of  the  S.  C.  For- 
saith  Machine  Company.  From  a  judgment 
In  favor  of  plaintiff,  defendant  brings  ex- 
ceptions.   Overruled. 

Probate  appeal  from  the  allowance  of  the 
plaintiff's  claim  against  the  S.  C.  Forsalth 
Machine  Company,  Insolvent  debtors.  Trial 
by  jury.  Verdict  for  tbe  plaintiff.  The 
plaintiff  claimed  damages  for  the  loss  of  a 
hand,   AprU  6,   1898,   alleged  to  have  been 
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caused  by  the  negligence  of  blB  employers. 
Tbe  negligence  charged  was  the  employment 
of  defective  machinery,  and  the  failure  to 
Inform  the  plaintiff,  whom  his  employers 
knew  to  be  inexperienced,  as  to  the  danger 
of  the  work.  There  was  evidence  tending 
to  prove  the  following  facts:  Tbe  plaintiff 
was  working  at  the  rear  of  a  planing  ma- 
chine, taking  away  boards  as  they  passed 
through.  His  brother  was  experienced  in  the 
business,  had  charge  of  tbe  machine,  and 
passed  the  boards  to  be  planed  into  It  in 
front.  The  machine  consisted  of  a  table  or 
bed,  upon  which  the  boards-  to  be  planed 
were  passed  through  rolls  which  carried  the 
boards  along,  and  knives  attached  to  cylin- 
ders, which  revolved  with  great  rapidity 
above  and  below  the  boards  to  be  planed. 
The  machine  was  what  is  called  a  "double 
surfacer,"  planing  both  sides  of  the  board 
at  once.  The  cylinders  were  covered  on  top, 
so  that  the  knives  could  not  be  seen  by  ordi- 
nary inspection.  The  plaintiff  was  injured 
by  the  knives  operating  upon  the  under  sur- 
faces of  the  boards  at  the  rear  of  the  ma- 
chine. His  position  while  at  his  work  was 
at  this  part  of  the  machine,  and  from  there 
he  could  see  the  shavings  made  by  the  luiivea 
falling  to  tbe  floor,  a  distance  of  33  inches. 
Bight  inches  from  the  floor  was  an  iron 
plate,  13%  Inches  in  vertical  width,  extending 
from  one  rear  leg  of  the  planer  to  the  other. 
'Ihe  distance  from  the  top  of  this  plate  to  the 
knives  was  15%  Inches.  The  Jury  had  a  view 
of  the  machine  with  the  power  on,  both  with 
and  without  boards  going  through  It,  and 
also  still.  At  the  bottom  of  the  machine,  at 
the  rear,  was  a  pipe  intended  to  carry  off  the 
shavings  as  they  fell,  by  draft  of  air  caused 
by  a  blower.  This  pipe  was  out  of  repair, 
and  did  not  properly  carry  off  the  shavings, 
which  after  a  time  would  become  packed  in 
beneath  the  machine,  and  obstruct  its  opera- 
tion. The  superintendent  of  the  machine 
company  had  been  notified  of  this  defect. 
When  the  plaintiff  went  to  work  upon  the 
planer,  the  floor  where  he  stood  was  covered 
with  shavings  so  as  to  conceal  the  apparatus 
Intended  to  carry  them  off.  After  working 
from  half  to  three  quarters  of  an  hour,  bis 
brother  left  the  machine  for  a  few  moments, 
leaving  it  running.  While  he  was  absent, 
the  plaintiff,  understanding  it  to  be  his  duty 
to  cause  the  shavings  to  be  carried  off,  clear- 
ed up  those  on  the  floor;  and,  finding  that 
the  pipe  had  become  disconnected,  replaced 
It.  and  fed  the  shavings  on  the  fioor  into  It, 
so  that  they  were  carried  off.  The  plaintiff 
testified  that  he  looked  up  Into  the  machine, 
and  all  he  could  see  was  the  shavings.  He 
then  proceeded  to  pull  down  the  shavings 
that  had  become  packed  in  under  the  ma- 
chine. While  he  was  so  doing,  and  thrust- 
ing his  hand  upwards  to  remove  the  shav- 
bigs,  it  came  in  contact  with  the  knives,  and 
was  cut  off.  The  plaintiff  was  35  years  of 
age,  possessed  of  all  his  faculties,  had  never 
worked  in  a  mill,  had  no  knowledge  of  ma- 


chinery, and  no  experience  as  to  Its  opera- 
tion.    He  BO  Informed  the  machine  compa- 
ny's superintendent  when  he  applied  for  em- 
ployment, and  requested  work  in  the  stable 
or  aa  a  teamster.    No  instmctlons  or  warn- 
ing of  any  sort  were  given  him.   He  was  first 
set  to  work  on  a  large  planer,  and  worked  a 
little  more  than  half  a  day  taking  away 
boards,  when,  by  direction  of  tbe  foreman  of 
the  shop,  he  and  his  brother  w^ent  to  work 
on  the  smaller  machine,  upon  which  he  waa 
injured.    Behind  the  planer  vras  a  space  in 
which  the  plaintiff  stood,  and  further  back 
were  boards  piled  8  to  10  Inches  higher  than 
tbe  bed  of  the  machine,  bo  that  he  had  to 
lift  up  the  boards  as  they  came  through  tbe 
machine  to  slide  them  upon  tbe  pile.    When 
set  to  work  he  received  no  directions,  except 
to  take  away  the  boards.    Charles  C.  Ben- 
nett,  the  plaintiff's  brother,  testified:     "Q. 
When  your  brother  went  to  work  with  you 
on  the  big  planer  the  day  before,  what  In- 
structions did  yon  give  him?    A.  I  did  not 
give  him  any.    Q.  Anything  said  about  tbe 
shavings.  If  you  remember,  or  about  what 
his  duties  were  behind  there?    A.  Nothing 
more  than,  of  course,  the  man  who  works 
there  is  supposed  to  keep  the  shavings  away. 
Q.  Did  you  tell  him  so?    A.  Very  likely  I 
did  tell  him  to  keep  those  shavings  picked 
up  there."   There  was  no  other  evidence  that 
it  was  the  plaintiff's  duty  to  remove  the 
shavings,  except  such  inference  as  the  Jury 
might  draw  from  the  foregoing  facts   and 
what  was  disclosed  by  the  view.    The  plain- 
tiff testified  that  he  knew  the  machine  was  in 
motion,  but  that  he  did  not  know  there  were 
imives  at  the  rear  of  the  machine,  nor  under- 
stand tbe  process  by  which  the  work  <^  the 
machine  was  done.    The  defendant  moved 
that  a  verdict  be  directed  in  his  favor,  and 
assigned  the  following  reasons:    (1)  Because 
the  injury  of  which  the  plaintiff  complains 
happened  to  -him  while  he  was  not  at  work 
within  the  scope  of  his  emplo}rment;    (2)  be- 
cause the  risk  was  obvious  and  apparent,  and 
one  which  the  plaintiff  assumed  and  accepted 
when  he  entered  into  the  service;  (3)  because 
no  negligence  on  the  part  of  the  defendant 
has  been  shown;   (4)  liecause  if  the  plaintiff 
was  directed  to  clear  out  the  shavings  with- 
out telling  him  of  the  dangers  in  so  doing,  if 
not  apparent,  and  the  safe  manner  in  wlilch 
to  do  the  worlc,  he  was  directed  by  a  co-em- 
ploy 6,  and  not  by  the  defendant;  (5)  because 
the  plaintiff  was  negligent  in  putting  his  hand 
into  the  recesses  of  a  going  macliine  without 
knowing  what  he  would  meet,  and  this  negli- 
gence contributed  to  the  accident    The  mo- 
tion was  denied,  subject  to  exception.     The 
defendant  excepted  to  the  evidence  of  the  de- 
fective condition  of  the  blower  pipe  to  the 
small  leaner,  and  to  the  evidence  tending  to 
show  Imowledge  by  the  assignors  of  sncb  con- 
dition, and  also  to  the  evidence  that  the  plain- 
tiff was  obliged  to  bold  up  boards  passing 
through  the  planer  so  aa  to  let  them  ran  over 
tbe  pile  behind  it    The  defendant  requested 
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'be  following  ixtstrnetlmi:  "If  Bennett  saw  fit 
to  pot  his  band  into  the  receesee  of  a  going 
machine,  without  knowing  what  be  would 
meet,  he  cannot  hold  the  defendant  company 
answerable  for  the  consequences."  The  In- 
struction was  given,  with  the  addition  of  the 
words:  "tJnIess  yon  find  such  act* was  one 
of  ordinary  prudence.  If  you  And  that  an  or- 
dinarily prndeut  person  would  not  have 
thrust  his  hand  into  the  recesses  of  a  going 
machine  without  Icnowlug  what  he  would 
meet,  in  the  way  and  under  the  circumstan- 
ces the  act  was  done  In  this  case,  then  yonr 
Terdict  must  be  for  the  detejidant."  To  the 
modification  of  the  request  the  defendant  ex- 
cepted. The  jury  addressed  the  following  in- 
quiry to  the  court:  "Is  the  defendant  respon- 
sible for  any  orders  that  Bichard  Bennett's 
brother  gave  him  in  regard  to  his  duties  while 
working  on  plansr  with  him?"  In  reply  the 
court  said:  "As  an  abstract  proposition,  the 
question  should  be  answered,  'No.'  That  la, 
if  Richard  was  injured  while  doing  something 
which  was  not  a  part  of  his  duty,  the  defend- 
ant would  not  be  liable  because  the  brother 
directed  it  There  Is  no  evidence  Charles 
Bennett  directed  Richard  to  do  the  particu- 
lar act  which  he  was  doing  when  hurt  The 
question  is,  was  the  clearing  out  of  the  shav- 
ings a  part  of  Richard's  duty?  If  It  was  not 
the  defendants  are  not  liable,  evoi  If  Charles 
Bennett. directed  Bichard  to  do  the  act"  To 
the  fwegolng  the  defendant  excepted. 

Moodybell  S.  Bennett,  Edwin  F.  Jones,  and 
EUJah  M.  Topliff,  for  plaintiff.  Bumham, 
Brown  &  Warren,  tot  defendant 

WAUiAOBk  J.  One  of  the  questions  rais- 
ed Is  whether  the  plaintiff  was  working  with- 
in the  scope  of  his  employment  when  he  was 
injured.  He  was  at  the  rear  end  of  a  planer, 
taking  away  the  boards  as  they  came  through 
it  The  blower  pipe  being  defective,  the  shav- 
ings which  dR>m>ed  from  the  planer  became 
packed  in  beneath  the  machine,  and  obstruct- 
ed its  operations.  He  understood  that  it  was 
bis  duty  to  clear  away  the  shavings,  and  in 
doing  so  was  injured.  The  jury  had  a  view 
of  this  machine  when  still  and  when  in  oper- 
ation, and  of  the  place  of  the  accident 
Charles  C.  Bennett  who  had  charge  of  the 
machine  and  who  was  experienced  in  this 
work,  testified  that  the  man  who  took  away 
the  boards  was  required  to  keep  the  shavings 
away.  This  evidence  warranted  the  submis- 
sion of  this  question  to  the  jury,  and  from  it, 
and  what  the  view  disclosed,  they  could  prop- 
erly find  tliat  the  clearing  away  of  the  shav- 
ings, the  work  in  which  the  plaintlCC  was  en- 
gaged when  Injured,  was  a  part  of  his  duty. 

Another  question  presented  is  whether  any 
negligence  was  shown  on  the  part  of  the  de- 
feudant.  The  negligence  complained  of  was 
the  employment  of  defective  machinery,  and 
the  failure  to  Inform  the  servant,  whom  the 
master  knew  to  be  Inexperienced,  as  to  the 
danger  of  bis  work.     There  was  evidence 


tending  to  show  that  tbe  blower  pipe  that 
carried  the  shavings  from  the  machine  on 
which  the  servant  was  set  to  work  was  de- 
fective, and  that  this  was  known  to  the  mas- 
ter. The  natural  resnlt  of  that  defect  waa 
tliat  the  shavings,  not  being  properly  carried 
away,  would  after  a  time  become  packed  in 
beneath  the  machine,  and  obstruct  its  opera- 
tion and  necessitate  their  removal.  To  re- 
move them  while  the  machine  was  in  motion 
was  dangerous.  The  plaintiff  was  wholly  in- 
experienced, having  never  worked  in  a  mill 
before,  had  no  knowledge  of  machinery,  and 
no  experience  in  its  operation.  He  so  in- 
formed the  superintendent  when  he  applied 
for  work  in  the  stable  or  as  a  teamster.  The 
buives  of  tiie  planer  were  covered  by  the 
machine  and  by  the  shaving^s  as  they  were 
packed  into  it  and  wwe  not  readily  seen. 
Here  was  evidence  from  which  it  might  be 
fairly  found  that  the  master  was  bound  to 
Inform  the  a&rr&jxt  of  and  warn  him  against 
this  danger  of  his  work,  and  that  the  failure 
to  i>erfonn  this  duty  was  the  cause  of  the 
injury. 

It  Is  also  urged  that  the  danger  from  the 
revolving  knives  of  the  planer  was  apparent 
and  waa  assumed  by  the  plaintiff  as  one  of 
the  ordinary  risks  of  his  employment  and 
also  that  he  was  guilty  of  contributory  neg^ 
llgoice  in  putting  bis  hands  into  the  ma- 
chine to  remove  the  shavings  with  which  it 
was  clogged.  The  cylinders  carrying  the 
knives  which  planed  the  boards  were  cov- 
ered on  top  so  that  the  knives  could  not  be 
aeen  by  ordinary  Inspection.  At  the  time  of 
the  accident  the  defect  in  the  blower  al- 
lowed the  shavings  to  clog  in  the  machine. 
When  thus  clogged,  they  were  so  solidly 
packed  that  they  bad  to  be  dug  out  with  the 
hand  or  a  stick.  The  plaintill  knew  there 
were  knives  In  the  machine  which  planed 
the  boards,  but  he  did  not  know  that  the 
knives  were  at  the  rear  of  the  machine. 
They  were  completely  concealed  from  bis 
observation  by  the  machine  which  covered 
them,  and  by  the  shavings  as  they  were 
packed  Into  the  machine.  His  testimony 
shows  that  he  looked  under  the  machine,  and 
all  that  be  could  see  was  the  shavings.  In 
view  of  the  facts  that  he  had  no  warning 
of  any  danger;  that  he  was  wholly  Inex- 
perienced, having  worked  bnt  a  few  hours 
at  this  employment;  that  the  knives  were 
wholly  concealed  by  the  top  of  the  machine 
and  the  shavings;  and  that  no  stick  or  other 
implement  was  given  him  with  which  to 
clear  them  out — It  cannot  be  said  that  the 
minds  of  reasonable  men  could  not  differ  on 
the  question  of  whether  be  ought  to  Iiave 
known  of  the  danger,  and  therefore  assumed 
It,  or  on  the  question  of  whether  he  was 
guilty  of  negligence  in  attempting  to  remove 
the  shavings  from  the  machine  with  his 
hand.  The  defective  condition  of  the  ma- 
chine, and  the  concealment  of  the  danger  re- 
sulting from  this  cause  and  from  the  con- 
struction of  the  machine,  distingulBhes  this 
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case  from  CoUina  t.  Car  Co.,  68  N.  H.  190, 
as  Atl.  1017;  Bumham  t.  Railroad  Co.,  68 
N.  H.  667,  44  AU.  750;  and  Roblnska  v.  Ly- 
man MUb,  174  Mass.  432,  64  N.  E.  873.  In 
these  cases  there  were  no  defective  appli- 
ances, and  the  danger  was  open  to  ordinary 
observation. 

The  evidence  of  the  defective  condition  of 
the  blower  pipe  of  the  planer  and  the  de- 
fendant's knowledge  of  this  defect  was  prop- 
erly admitted.  The  natural  resnit  of  the  de- 
fect was  the  clogging  of  the  planer  with 
shavings,  necessitating  their  being  cleaned 
out  This  evidence  tended  to  show  that  there 
was  a  dangerous  situation,  of  which  the  de- 
fendant bad  notice,  and  In  regard  to  which 
he  should  have  instructed  the  plaintiff.  There 
was  no  error  In  the  admission  of  the  evi- 
dence that  the  plaintiff  was  obliged  to  hold 
up  the  boards  passing  through  the  planer  so 
as  to  let  them  run  over  the  pile  of  boards 
behind  it  This  and  the  other  circumstances 
under  which  he  was  working  at  the  time  of 
the  accident  showed  how  completely  he  was 
engaged,  and  were  competent  on  the  ques- 
tion of  whether  he  was  exercising  due  care, 
or  was  negligent  in  not  noticing  the  condi- 
tion of  the  shavings  under  the  planer  and 
the  manner  It  was  being  clogged  sooner 
than  he  did. 

There  was  no  error  in  the  refusal  to  give 
the  instructions  requested  or  In  those  given. 
Considering  the  inexperience  of  the  plaintiff, 
the  failure  of  his  employers  to  Instruct  him, 
and  the  manner  in  which  the  knives  of  the 
planer  were  concealed  by  the  machine,  and 
the  shavings  with  which  the  defective  blow- 
er bad  caused  it  to  be  packed,  It  cannot  be 
said,  as  a  matter  of  law,  that  Bennett's  put- 
ting Ills  hand  into  the  machine  to  remove 
the  shavings,  although  it  was  running,  ought 
to  preclude  him  from  recovering.  It  was 
properly  left  for  the  Jury  to  determine 
whether,  under  these  circumstances,  his  act 
was  one  of  ordinary  prudence.  The  anaww 
of  the  court  to  tlie  Jury's  inquiry,  as  to 
whether  the  defendant  was  responsible  for 
any  orders  that  the  brother  of  the  plaintiff 
gave  to  him,  was  sufficiently  favorable  to 
the  defendant.  It  answered  the  question, 
"No,"  and  told  the  Jury  that  the  defend- 
ant's liability  depended  upon  whether  the 
plaintiff,  when  Injured,  was  doing  something 
which  was  a  part  of  his  duty,  and  not  up- 
on whether  his  brother  directed  him  to  do 
It    Exceptions  overruled. 

PARSONS  and  PEASLEHl  JJ.,  did  not  sit 
The  others  concurred. 


DAVIS  V.  BOSTON  &  M.  R.  R. 
(Supreme  Oonrt  of  New  Hampshire.     Merri- 
mack.    March  15,  1901.) 
RAILROADS— PERSONAL    INJURY    TO   LICENSEE 
—CONTRIBUTORY    NEGLIGBNCB. 
Plaintiff,  who  waa  in  defendant's  station 
for  his  own  convenience,  saw  a  train  standing 


there,  which  he  knew  had  Jnet  arrived,  and 
that  the  engine  that  drew  it  would  be  detached 
from  it  and  backed  to  the  roundhouse.  He 
walked  through  the  train  shed  between  two  of 
the  cars  which  made  up  the  train,  and  then 
started  np  the  track  he  knew  the  engine  used 
to  reach  the  roundhouse.  He  looked  up  the 
track  and  saw  nothing,  but  at  no  time  looked 
to  see  wnere  the  engine  was,  though  he  could 
hare  seen  it  while  crossing  the  train  shed,  ex- 
cept when  between  the  cars.  The  engineer  did 
not  ring  the  bell  or  otherwise  warn  plaintiff, 
and  he  was  rua  over.  Held  that,  though  de- 
fendant was  negligeat  in  not  giving  a  warning, 
a  nonsuit  was  properly  entered,  since  plaintiff 
was  guilty  of  contributory  negligence. 

Exceptions  from  Merrimack  county. 

Action  by  Charles  B.  Davis  against  tbe 
Boston  &  Maine  Railroad  for  pnsonal  inju- 
ries. From  an  order  nonsuiting  plaintiff  on 
previous  exceptions.    Overruled. 

The  evidence  showed  that  plaintiff  was 
run  over  by  an  engine  October  18,  1897, 
while  in  the  defendants'  station  in  Concord. 
He  was  not  there  on  business  with  the  de- 
fendants, but  for  bis  own  convoiience. 

Cornelius  E.  Clifford  and  David  F.  Dud- 
ley, for  plaintiff.  Frank  S.  Streeter  and 
John  M.  Mitchell,  defendants. 

YOUNG,  J.  Tbe  plaintiff  must  show,  in 
order  to  recover,  (1)  that  the  defendants 
were  negligent;  (2)  that  tbelr  nej^igence 
was  some  part  of  tbe  legal  cause  of  bis  In- 
jury; and  (3)  that  he  was  without  fault  at 
the  time  the  accident  happened.  Leg^  n^- 
llgence  is  the  failure  to  perform  a  duty  the 
law  Imposes  upon  one  p^^on  for  the  bene- 
fit of  another.  Consequently,  when  there  Is 
no  duty  there  can  be  no  negligence. 

Although  the  ownership  of  land  Imposes 
no  duty  upon  the  owner  for  the  benefit  of 
trespassers  (Clark  v.  Manchester,  62  N.  H. 
677;  Frost  T.  lUUroad,  64  N.  H.  220,  9  Ati. 
790;  Buch  v.  Manufacturing  Co.,  69  N.  H. 
237,  44  Atl.  809),  it  does  not  rdleve  him  from 
any  of  the  ordinary  consequences  of  bis 
wrongful  acts;  and  he  must  answer  In  dam- 
ages if  he  intentionally  injures  any  one  who 
comes  upon  his  premises,  whether  that  per- 
son is  an  invitee,  licensee,  or  trespasser,  for 
the  law  imposes  upon  every  one  the  duty  of 
not  intentionally  Injuring  others  (Shea  ▼. 
Railroad.  69  N.  H.  301,  41  Atl.  774;  Bucb  v. 
Manufacturing  Co.,  69  N.  H.  257,  .44  Atl.  806; 
MitcbeU  V.  Railroad,  68  N.  H.  96,  34  Ati.  674; 
Felch  V.  Railroad,  66  N.  H.  818,  29  Atl.  557; 
Frost  T.  Railroad,  64  N.  H.  220,  9  Att.  790; 
Clark  V.  Manchester,  e&  N.  H.  677).  An  in- 
jury to  a  trespasser  Is  Intentional,  within 
this  rule,  if  the  landowner  knew  of  the  tres- 
passer's presence  In  time  to  prevent  the  ac- 
cident by  the  exercise  of  ordinary  care. 
This  is  true  wheth^  the  blow  which  caused 
it  was  struck  by  the  landowner's  hand,  or 
by  a  locomotive  or  stationary  machine  un- 
der his  control;  for,  if  the  machine  is  under 
his  control,  it  only  acts  through  him,  and  Its 
acts  are  his.  This  is  a  rule  of  universal  ap- 
plication;   for,  while  there  is  a  confiict  of 
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opinion  as  to  what  constltiites  an  Intentional 
iDjnry,  all  courts  bold  that  injuries  inflicted 
under  auch  circumstances  are  Intentional, 
and  that  the  trespasser  may  recover  if  he 
was  using  due  care  to  avoid  being  injured 
at  the  time  the  accident  happened.  Shear. 
&  R.  Neg.  (6th  Ed.)  {  09.  In  this  state  a 
person  la  held  to  know  not  only  what  be 
actually  does  know,  but  also  everything  be 
conld  know  by  the  use  of  due  care.  So  a 
landowner  will  be  held  to  know  of  the  pres- 
ence of  trespassers,  not  only  when  be  is  ac- 
tually cognizant  of  it,  but  also  when  he  is 
in  fault  for  not  knowing  It  He  is  thus  in 
fnnlt  if  he  fails  to  use  due  care  to  dlscovw 
the  trespasser's  presence  when  circumstan- 
ces exist  which  would  put  a  man  of  average 
prudence  upon  Inquiry.  Shea  v.  Railroad, 
tS9  N.  H.  861,  41  AtL  774.  So  the  landown- 
er's duty  of  not  intentionally  injuring  tres- 
passers includes  the  use  of  due  care  to  dis- 
cover their  presence  whenever  such  circum- 
stances exist.  In  the  present  case  there  was 
evidence  that  the  defendants  ought  to  have 
anticipated  the  presence  of  persons  upon 
their  track  at  the  point  where  the  accident 
happened,  and  that  if  they  had  used  ordi- 
nary care  they  would  have  seen  the  plaintiff 
In  time  to  prevent  the  accident.  Conse- 
quently the  Jury  could  have  found  that  the 
defendants  failed  to  perform  a  duty  the  law 
imposed  upon  tbem  for  the  plaintiff's  bene- 
fit But  the  plaintiff  must  go  further,  and 
Bbow  that  tlie  defendants'  negllgesice  was 
fsome  part  of  the  legal  cause  of  his  injury; 
for  be  cannot  be  heard  to  complain  of  their 
negligence  unless  be  shows  that  be  has  suf- 
fered because  of  it  A  wrong  Is  the  legal 
cause  of  an  accident  when  it  is  the  last  act, 
or  one  of  the  last  acts,  of  a  responsible  agent 
In  the  series  of  causation  which  led  up  to  It 
or  one  of  the  last  acts  but  for  which  the 
accident  would  not  have  happened.  All  the 
other  acta  in  the  series  are  the  conditions 
upon  which  the  cause  operated  to  produce 
the  result  Nashua  Tron  &  Steel  Co.  v. 
Worcester  &  N.  B.  Co.,  62  N.  H.  159.  WhMi 
a  landowner  knows,  or,  what  is  the  same 
thing,  ought  to  know,  that  a  trespasser  Is  on 
his  premises,  in  time  to  avoid  injuring  him, 
and  then  carelessly  drives  over  bim  with  a 
horse  and  carriage  or  a  locomotive,  the  land- 
owner's failure  to  perform  bis  duty  of  using 
due  care  to  discover  the  trespasser's  pres- 
ence Is  a  wrong  subsequent  in  the  series  of 
causation  to  the  trespasser's  wrongful  entry; 
but  whether  it  was  the  sole  legal  cause,  a  con- 
tributing cause,  or  one  of  the  conditions  of  the 
accident  depends  upon  whether  either,  neith- 
er, or  both  of  the  parties  could  subsequently 
have  prevented  an  accident.  If  neither  of 
them  could,  or  if  the  landowner  could,  and  the 
trespasser  could  not  subsequently  have  pre- 
vented It  by  the  use  of  ordinary  care,  the 
landowner's  negligence  would  be  the  sole 
legal  cause  of  the  accident  If  each  of  tbem 
conld  have  prevented  It  at  the  time  It  hap- 
pened tj  using  such  care,  then  tlieir  negli- 


gence concurred  to  cause  it  If  the  tres- 
passer could,  and  the  landowner  could  not, 
have  so  prevented  it,  the  trespasser's  negli- 
gence Is  the  sole  legal  cause  of  the  accident, 
and  the  landowner's  failure  to  discover  his 
presence  one  of  the  conditions  on  which  this 
cause  acted  to  produce  It  In  each  of  these 
cases  it  is  apparent  that  the  legal  cause  of 
the  accident  is  the  last  wrongful  act  of  a  re- 
sponsible agent  in  the  series  of  causation. 
All  the  other  wrongs  are  simply  the  condi- 
tions upon  which  this  cause  acted  to  pro- 
duce It;  for  all  of  the  conditions  might  have 
existed,  and  but  for  the  cause  no  accident 
have  happened.  For  Instance,  in  the  first 
case,  notwithstanding  the  trespasser's  wrong- 
ful entry,  no  accident  would  have  happened  if 
the  landowner  had  performed  his  duty  of  using 
ordinary  care  to  discover  the  trespasser's  pres- 
ence; in  the  second,  no  accident  would  have 
happened  if  either  had  been  doing  bis  duty; 
and  in  the  third,  no  accident  would  have  hap- 
pened, notwithstanding  the  landowner's  fail- 
ure to  use  ordinary  care  to  discover  his  pres- 
ence. If  the  trespasser  had  not  subsequently 
been  negligent.  It  follovra  that.  If  a  trespass- 
er Is  injured  by  a  landowner's  failure  to  use 
ordinary  care  to  discover  his  presence  when 
circumstances  exist  which  should  have  put 
him  on  inquiry,  the  trespasser  may  recover, 
provided  he  was  using  ordinary  care  to  pre- 
vent being  injured;  for,  although  his  wrong- 
ful entry  exposes  him  to  the  risk  of  injury, 
it  is  no  part  of  the  legal  cause  thereof. 

Notwithstanding  a  wrongdoer  cannot  re- 
cover for  injuries  to  which  his  wrongful  act 
contributed  in  any  degree,  he  may  when  it 
is  only  the  occasion  or  one  of  the  conditions 
of  his  Injury;  and  his  wrongful  entry  is  the 
occasion,  and  not  the  cause,  of  such  an  acci- 
dent when  It  would  not  have  happened  but 
for  the  landowner's  subsequent  wrongful 
act  In  this  case  it  is  clear  that  the  Jury 
could  have  found,  from  the  fact  that  the  ac- 
cident happened  In  the  defendants'  station, 
that  they  ought  to  have  anticipated  the  pres- 
ence of  trespassers  at  that  point;  for  it  is 
a  matter  of  common  knowledge  tbat  people 
collect  together  at  such  places,  and  that  If 
the  defendants  had  performed  the  duty 
which  this  knowledge  imposed  upon  them, — 
of  using  due  care  to  discover  the  plaintiff's 
presence,— they  would  have  seen  blm  in 
time  to  prevent  the  accident  Hence,  in  any 
view  of  the  case,  there  was  evidence  tbat  the 
defendants'  negligence  contributed  to  cause 
the  plaintiff's  injury;  for  there  was  no  evi- 
dence that  be  actually  knew  of  their  negli- 
gence before  the  accident  happened.  It  was 
the  plaintiff's  duty  to  use  due  care  to  avoid 
being  Injured;  and  notwithstanding  there 
was  evidence  that  the  defendants  were  neg- 
ligent and  tbat  their  negligence  contributed 
to  cause  his  injury,  he  cannot  recover  if  be 
failed  to  perform  this  duty,  and  his  failure 
concurred  with  the  defendants'  negligence  to 
cause  the  accident,  or  contributed  In  any  de- 
gree to  cause  it    In  either  case  hla  failure 
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to  perfwm  a  duty  the  law  Imposed  upon  blm 
for  the  defepdants'  benefit  would  be  some 
part  of  the  legal  cause  of  his  injury.  So,  to 
entitle  lilm  to  a  verdict,  he  most  produce 
evidence  that  at  the  time  tl>e  accident  hap- 
pened he  could  not  have  prevented  It  by  the 
use  of  ordinary  care.  This  degree  of  care 
which  the  law  makes  the  legal  standard  for 
measuring  the  duty  a  person  owes  to  every 
other  with  whom  be  comes  In  contact  in  the 
varlons  relations  of  life  is  the  care  men  of 
average  prudence  use  under  similar  dream- 
stances.  One  of  the  circumstances  to  be 
considered  on  this  question  is  the  person's 
knowledge  of  his  situation  and  its  dangceca, 
for  what  would  be  due  care  in  a  given  case 
for  a  person  who  was  ignorant  of  the  par- 
ticular dangers  of  bis  situation  might  be 
gross  negligence  for  one  who  was  acquaint- 
ed with  them.  For  example,  it  might  not 
be  negligence  for  one  who  was  Ignorant  of 
the  fact  to  use  a  gun  having  a  defect  which 
caused  it  to  burst,  when  it  would  be  negli- 
gence for  one  who  knew  of  this  defect  to 
use  it.  Since  a  person  is  held  to  know  ev- 
erything be  would  have  known  if  he  had 
used  due  care,  the  plaintiff  will  be  held  to 
know  everything  in  respect  to  his  situation 
and  its  dangers  which  he  would  have  loiown 
if  he  had  used  such  care.  It  is  therefore  im- 
portant to  determine— First,  what  the  plain- 
tiff actually  knew  of  his  situation;  and,  sec- 
ond, what  he  must  be  held  to  have  known. 
The  case  shows  that  when  he  reached  the 
station  he  saw  a  train  of  cars  standing 
there;  He  knew  it  had  Just  arrived,  and 
that  the  engine  wbich  drew  tt  either  had 
been  or  would  be  detached  from  it  and  back- 
ed to  the  roundbouse.  He  walked  through 
the  train  shed  and  came  out  on  the  east  side 
of  It  passing  between  two  of  the  cars  which 
made  up  the  train.  He  then  started  south 
on  the  track  he  knew  this  engine  used  to 
reach  the  roundhouse.  He  looked  up  the 
track  when  he  came  upon  it  and  saw  noth- 
ing, but  he  knew  that  this  engine  would 
come  upon  it  at  a  point  only  a  short  dis- 
tance above  where  he  was.  He  neither 
looked  to  see  where  this  engine  was,  when 
be  saw  the  train,  nor  when  he  looked  up  Ijie 
track,  nor  at  any  other  time,  although  he 
could  have  seen  it  all  the  time  he  was  cross- 
ing the  train  sbed,  except  when  he  was  be- 
tween the  cars,  and  knew  he  could  see  it  if 
it  had  not  gone  to  the  roundhouse.  After 
he  turned  towards  the  roundhouse  he  walk- 
ed from  ir«0  to  250  feet  and  until  he  was 
struck,  without  looking  behind  him  or  mak- 
ing any  effort  to  discover  where  the  engine 
was.  It  is  clear  that  a  man  of  average  pru- 
dence, who  possessed  the  plaintiff's  knowl- 
eilge  of  his  situation,  would  have  known 
where  this  engine  was  before  he  started  to- 
wards the  roundbouse  on  the  track  he  knew 
the  engine  would  use  to  reach  it;  for  this 
knowledge  was  essential  to  his  safety.  If 
be  had  looked  where  he  knew  or  ought  to 
have  known  it  wa%  be  would  have  seen  that 


K  was  following  him.  So  be  must  be  held 
to  have  known  that  it  was  following  him, 
and  certain  to  run  over  him  if  he  remained 
where  he  was.  Due  care,  for  him,  was  the 
core  men  of  average  prudence  would  use  in 
walking  on  a  railroad  track  under  these  cir- 
cumstances. 

It  will  aid  in  considering  whether  the  plain- 
tiff's negligence  concurred  with  the  defend- 
ants' to  cause  his  injury  to  bear  in  mind  that 
he  was  a  trespasser  when  the  accident  hap- 
pened, and  that  the  duty  the  law  imposed 
upon  them  for  bis  benefit  was  only  to  use 
due  care  to  discover  his  presence.  Tliis 
would  Include  doing  everything  in  their  pow- 
er to  avoid  an  accident  after  they  saw  him, 
but  would  not  mal%  it  their  duty  to  ring  the 
bell  or  blow  the  whistle  for  his  benefit  when 
running  an  engine  through  their  station.  So. 
although  the  plaintiff  had  a  right  to  think 
tiutt  they  would  use  due  care  to  discover  his 
presence,  be'  bad  no  right  to  rely  on  their 
ringing  the  bell,  or  doing  anything  else  to 
notify  him  of  the  approach  of  the  engine,  un- 
lets they  saw  him. 

The  plaintiff  says  he  performed  his  duty 
to  respect  of  using  due  care  to  avoid  being 
Injured  by  looking  up  the  track  before  he 
started  towards  the  roundhouse;  but  admit- 
ting that  this  was  such  care  when  he  started. 
It  is  difficult  to  see  how  it  constituted  such 
lAre  when  the  accident  happened.  He  had 
no  right  to  rely  on  their  ringing  the  bell  or 
doing  anything  else  to  warn  him  of  their  ap- 
proach; for  they  were  making  a  lawful  use 
of  their  property,  and  it  was  his  duty  to  keep 
out  of  the  way  of  the  engine,  which  he  ought 
to  have  known  was  following,  and  certain  to 
run  over  him  if  he  remained  on  the  track. 
Instead  of  walking  where  It  was  safe,  as  he 
could  have  done  without  any  Inconvenience 
to  himself,  he  walked  down  the  track  Cram 
150  to  250  feet  and  until  he  was  struck  (from 
1^  to  2  minutes),  without  making  any  at- 
tempt whatever  to  discover  where  this  engine 
was;  trusting  that  the  defendants  would  pro- 
tect him  from  the  consequences  of  his  own 
neglect  He  does  not  stand  In  any  different 
position  from  ttuit  In  which  be  would  if  he 
had  looked  up  the  track  to  see  If  an  engine 
which  he  Imew  was  approaching  was  in  sight 
and,  not  seeing  it,  had  sat  down  upon  the 
track  with  his  back  to  the  engine,  and  re- 
mained there  until  it  ran  over  him;  for  he 
knew  that  the  defendants  were  sending  this 
engine  to  the  roundhouse  over  this  track, 
and  that  they  could  not  do  it  in  safety  unless 
it  was  free  from  obstructions.  This  made  it 
his  duty  to  keep  off  the  trade,  and  made  ev- 
ery step  he  took  upon  it  a  fresh  wrong. 
Consequently  his  presence  on  It  at  the  point 
where  the  accident  happened  contributed  to 
cause  the  ajccident;  for  a  plaintiff's  wrong- 
ful act  does  not  cease  to  be  a  cause  and  l>e- 
come  one  of  the  conditions  of  an  accident 
until  the  defendant  is  guilty  of  a  subsequent 
wrongful  act  which  contributes  to  cauae  the 
OAddait     Xhe  plalntiff'a  wnuHAil  umt  of 
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the  defendants'  track  and  tbelr  failure  to 
discover  his  presence  were  botli  wrongs 
wlilcli  continued  up  to  the  time  of  the  acci- 
dent, and  concurred  to  cause  it;  for  there 
was  no  erideuce  that  either  the  plaintlfF  or 
the  defendants  luew  of  the  other's  wrongful 
act  liefore  that  time.  If  there  had  been  any 
evidence  that  the  defendants  luiew  of  the 
plaintiff's  danger  before  the  accident  hap- 
pened, it  would  have  been  for  the  Jury  to 
say  whether,  after  they  Imew  of  It,  they 
oonld  have  lurerented  the  accident  by  the  ex- 
ercise of  ordinary  care.  If  they  failed  to 
perform  this  duty,  the  plaintiff  could  recover, 
notwithstanding  he  was  in  fault  when  the 
accident  happened,  unless  It  also  appeared 
that  he  was  aware  of  his  danger  in  time  to 
have  prevented  the  accident  by  the  exercise 
of  the  same  care;  for,  notwithstanding  his 
fanlt,  no  accident  would  have  happened  if 
the  defendants  bad  not  been  in  fault  after 
they  knew  of  the  plaintiff's  wrongdoing.  AU 
the  evidence  in  the  case  tends  to  prove  that 
the  sUghtest  care  on  the  part  of  either  the 
plaintiff  or  defendants  would  have  prevented 
the  accident,  or,  in  other  words,  that  their 
wrongful  acts  concurred  to  produce  it  It 
follows  that  the  plaintiff  cannot  recover;  for, 
although  these  was  evidence  that  the  defend- 
ants were  negligent  and  that  they  could  have 
prevented  the  accident  by  exercising  ordi- 
nary care,  there 'was  no  evidence  that  the 
plaintiff  could  not  have  prevented  it  by  using 
the  same  care.  "Where  both  parties  are 
present  at  the  time  of  the  injury,  as  well  as 
In  other  cases,  ability  on  the  part  of  the  de- 
fendant mast  concur  with  nonability  on  the 
part  of  the  plaintiff  to  prevent  It  by  ordinary 
care.  Their  duty  to  exercise  this  degree  of 
care  is  equal  and  reciprocal.  Neither  Is  ex- 
onerated from  bis  obligation  by  the  present 
or  previous  misconduct  of  the  other.  The 
law  no  noore  holds  one  responsible  for  an  un- 
avoidable, or  Justifies  an  avoidable.  Injury  to 
the  person  of  one  who  carelessly  exposes 
himself  to  danger,  than  to  his  property  simi- 
larly sltnaitcd  in  his  absence.  He  who  can- 
not prevent  an  Injury  negligently  inflicted 
upon  his  person  w  property  by  an  intelligent 
sigent  *present  and  acting  at  the  time'  •  •  • 
is  legally  wtthont  fault.  •  •  •  On  the 
other  hand,  his  ne^ect  to  prevent  It.  if  he 
can,  is  the  sole  or  co-operating  cause  of  the 
injory.  No  one  can  Justly  complain  of  an- 
other's negligence,  which  but  for  his  own 
wrongful  Interposition  would  be  harmless." 
Nashna  Iron  A  Steel  Co.  v.  Worcester  &  N. 
R.  Co..  62  N.  H.  160,  16& 

The  defendants'  difBcnIty  In  reconciling 
the  doctrine  of  MltcheU  v.  Railroad,  68  N.  H. 
96,  34  Atl.  674,  and  Felch  v.  Railroad,  66  N. 
a.  318,  29  Atl.  5S7,  with  Clark  v.  Manches- 
ter, 62  N.  H.  677,  Frost  v.  Railroad,  64  N.  H. 
230,  9  Atl.  790,  and  Bnch  v.  Manufacturing 
Co.,  68  N.  H.  267,  44  Atl.  809,  is  occasion- 
ed by  their  fallnre  to  comprehoid  that  dif- 
ferent legal  consequences  attach  when  a  per- 
son tntentlooaUy  Injnres  a  trespasser,  from 


those  which  attach  when  he  simply  falls  to 
prevent  the  tre8i)a8ser  from  injuring  himself, 
and  not  because  the  court,  in  deciding  th« 
two  sets  of  cases,  applied  a  different  rale  to 
the  same  state  of  facts,  nor  liecause  they 
understood  when  these  cases  were  decided 
that  defendant  railroad  companies  furnished 
an  exception  to  the  rule  which  requires  tlie 
plaintiff  to  show  that  the  defendant  has  fail- 
ed to  perform  a  duty  the  law  imposed  upon 
him  for  the  plaintiff's  benefit,  in  order  to 
maintain  his  action.  The  only  fact  common 
to  ail  these  cases  is  that  the  plaintiffs  were 
trespassers.  There  was  evidence  in  the  first 
two  cases  that  the  plaintiffs  were  using  due 
care  to  avoid  being  injured  when  the  acci- 
dents happened,  that  circumstances  existed 
which  made  it  the  defendants'  duty  to  antici- 
pate the  presence  of  trespassers  upon  tlieir 
tracks  at  the  point  where  the  accidents  hap- 
pened, and  that  if  they  had  used  ordinary 
care  In  the  performance  of  this  duty  they 
would  have  seen  the  plaintiffs  in  time  to  pre- 
vent an  accident;  and  the  court  held  that, 
since  the  defendants  ought  to  have  known 
of  the  plaintiffs'  presence  in  time  to  avoid 
injuring  them,  the  injury  was  intentional. 
In  the  last  three  cases  the  fact  ttiat  the  de- 
fendants did  not  prevent  the  plaintiffs  from 
injuring  themselves  was  all  they  based  their 
right  to  recover  upon.  The  law  imposes  up- 
on every  one  the  duty  of  not  Intentionally 
injuring  others,  but  does  not  with  a  few  ex- 
ceptions not  material  here,  impose  upon  any 
the  duty  of  preventing  others  from  Injuring 
themselves.  Shea  v.  Railroad,  69  N.  H.  361, 
41  Atl.  774.  Upon  this  ground  the  court  held 
that  these  plaintiffs  coold  not  recover.  Ex- 
ception overi-uled. 

BLODOBTT.  O.  X,  did  not  sit    The  others 
concurred. 


TOMPKINS  V.  BLAKBY. 

(Supreme  Court  of  New  Hampshire.  HiUsbem. 
March  15,  1901.) 

CORPORATIONS— IN  SOLVENCY  —  FOREIGN  RB- 
CEIVER— RESIDENT  STOCKHOLDER— ASSESS- 
MENT —  CONCLUSIVENESS  —  JURISDICTION- 
ACTION— MAINTENANCE. 

1.  The  receiver  of  an  Insolvent  Iowa  corpora- 
tion sued  defendant,  whu  was  a  stockholder 
and  resident  of  New  Hampshire,  in  the  latter 
state,  to  collect  an  assessment  levied  by  a  de- 
cree of  an  Iowa  court  to  pay  the  debts  of  the 
corporation.  ffeM  that,  where  the  assessment 
had  been  held  valid  by  the  court  of  last  resort 
in  the  state  of  Iowa,  the  validity  of  the  decree 
levying  the  assessment  was  conclusive  on  the 
courts  of  New  Hampshire. 

2.  The  receiver  of  an  insolvent  Iowa  corpora- 
tion sued  defendant,  who  was  a  stockholder 
and  resident  of  New  Hampshire,  to  collect  an 
assessment  levied  on  the  stockholders  to  pay 
the  debts  of  the  corporation.  Held,  that  the 
fact  that  the  liability  of  a  stockholder  in  a  cor- 
poration by  the  law  of  New  Hampshire  was 
not  contractual  did  not  justify  defendant  from 
treating  the  judgment  of  the  Iowa  court  as 
a  nullity,  on  the  gronnd  that  such  court  had  no 
Jurisdiction  of  defendant,  since  by  beowning  a 
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stockholder  defendant  subjected  himself  to  the 
jurisdiction  of  the  court  of  the  corporation's 
4omicile  in  so  far  as  the  binding  effect  on  a 
stockholder  of  a  judgment  against  the  corpora- 
tion was  concerned;  and  hence,  on  proof  that 
defendant  was  a  stockholder,  the  validity  of 
such  a  judgment  must  be  determined  by  the 
laws  of  Iowa. 

_  3.  The  receiver  of  an  insolvent  Iowa  corpora- 
tion, who  has  given  a  sufficient  bond,  can  main- 
tain an  action  in  bis  own  name  in  New  Hamp- 
shire against  a  resident  stockholder  of  the  cor- 
poration to  collect  an  assessment  against  stock- 
holders to  pay  the  debts  of  the  corporation,  in 
the  absence  of  creditors  in  New  Hampshire  to 
-be  prejudiced  by  a  removal  of  the  funds  col- 
lected out  of  the  state. 

Exceptions  from  Hlllsboro  county. 

Action  by  Edwin  C.  Tompkins,  receiver  of 
the  Union  Stock  Yards  State  Bank,  against 
J.  M.  Blakey.  To  an  order  sustaining  a  de- 
murrer to  the  petition,  plaintiff  excepts. 
Exceptions  sustained. 

Debt  to  collect  an  assessment  to  pay  the 
debts  of  the  coi-poratiou,  made  as  prescribed 
by  the  statutes  of  Iowa.  The  declaration 
alleges  the  organization  and  insolvency  of 
the  bank,  the  appointment  of  the  plaintiff  as 
receiver,  proceedings  levying  au  assessment 
In  accordance  with  the  statute,  as  construed 
by  the  Iowa  court,  and  that  the  defendant  Is 
a  stockholder  and  refuses  to  pay  the  assess- 
ment. The  defendant  demurred,  assigning 
aa  reasons  that  the  declaration  does  not  set 
forth  a  cause  of  action,  and  that  the  plaintiff 
has  no  authority  to  sue  in  this  Jurisdiction. 
The  demurrer  was  sustained,  subject  to  ex- 
ception. 

Wilcox  &  Brodex  and  WllUam  A.  J.  ailes, 
for  plaintiff.  George  B.  French  and  John 
S.  H.  Frlnk,  for  defendant 

PBASIiEE,  J.  The  case  presents  two 
questions,— whether  the  action  of  the  Iowa 
coui-t  in  levying  the  assessment  is  conclusive 
here,  and  whether  the  plaintiff  can  here 
maintain  an  action  in  his  own  name.  The 
first  question  is  a  federal  one,  and  upon  it 
the  decisions  of  the  supreme  court  of  the 
United  States  are  conclusive.  According  to 
those  decisions,  fuU  faith  and  credit  can  be 
given  to  the  Judicial  acts  of  another  state 
only  by  attributing  to  them  the  same  effect 
and  conclusiveness  that  they  have  in  the 
state  where  rendered.  Bank  v.  Famum,  176 
■V.  S.  640,  ao  Sup.  Ct.  506.  44  L.  Ed.  019. 
The  force  and  effect  of  this  assessment  In  a 
-suit  thereon  In  Iowa  must  be  attributed  to  it 
here.  So  far  as  it  Is  valid  and  conclusive 
-there.  It  is  equally  so  here,  and  what  might 
lie  litigated  in  a  suit  there  may  be  in  this 
case.  The  declaration  alleges  that  the  as- 
sessment has  been  held  to  be  valid  by  the 
Iowa  court  of  last  resort,  and  designates  by 
-name  the  case  in  which  the  decision  was 
rendered.  While  the  text  of  the  opinion  Is 
not,  in  form,  made  a  part  of  the  declaration. 
It  has  been  discussed  by  counsel  on  both 
sides,  and  has  been  considered.  If  occasion 
■ehall  hereafter  arise  for  formally  Incorporat- 


ing It  Into  the  declaration,  leave  to  amend 
may  be  applied  for  at  the  trial  term. 

Upon  the  question  of  the  effect  In  Iowa 
of  the  proceedings  there  taken,  there  is  no 
room  for  speculation  or  debate^  for  the  as- 
sessment in  question  has  been  passed  upon 
in  that  state.  The  fact  that  each  stockhold- 
er should  be  assessed  60  per  cent,  of  the  par 
value  of  his  stock  is  res  adjudicata  there. 
State  T.  Union  Stock  Yards  State  Bank,  103 
Iowa,  649,  560,  70  N.  W.  752,  72  N.  W.  1076. 
Defenses  personal  to  the  individual,  as  that 
he  has  paid  or  otherwise  discharged  the  ob- 
ligation, are  not  cut  off.  As  to  these  he  may 
take  issue  and  be  heard.  Bank  y.  Famum, 
176  U.  S.  640,  20  Sup.  Ct  506,  44  L.  Bd-  619. 
The  defenses  now  available  are  only  those 
which  are  based  upon  other  grounds  than 
the  invalidity  of  the  decree  levying  the  as- 
sessment That  decree  Is  not  open  to  col- 
lateral attack.  State  v.  Union  Stock  Yards 
State  Bank,  103  Iowa,  549,  70  N.  W.  752,  72 
N.  W.  1076,  and  cases  cited.  It  is  idle  to 
argue  the  question  upon  general  principles 
of  law.  It  Is  not  answered  by  referring  to 
them,  nor  by  determining  what  at  common 
law,  is  the  significance  and  effect  of  a  judg- 
ment It  can  only  be  answered  by  an  ex- 
amination of  the  decisions  of  the  courts  of 
Iowa.  As  was  said  In  the  suit  brought  to 
recover  in  Ilhode  Island  under  the  Kansas 
statute:  "The  question  to  be  determined  In 
this  case  was  not  what  credit  and  effect  are 
given  in  an  action  against  a  stockholder  In 
the  courts  of  Rhode  Island  to  a  Judgment  in 
those  courts  against  the  corporation  of  which 
he  is  a  stockholder,  but  what  credit  and  ef- 
fect are  given  in  the  courts  of  Kansas,  In  a 
like  action,  to  a  similar  Judgment  there  ren- 
dered. Thus,  and  thus  only,  can  the  fall 
faith  and  credit  prescribed  by  the  constitu- 
tion of  the  United  States  and  the  act  of  con- 
gress be  secured."  Bank  t.  Famum,  supra. 
This  is  the  rule  laid  down  by  the  court  wbose 
province  it  is  to  Interpret  the  constitutional 
provision  Invoked  by  the  plaintiff. 

The  defendant  further  Insists  that,  because 
It  is  the  law  of  this  state  that  the  individual 
liability  of  a  stockholder  Is  not  contractual, 
the  Iowa  court  had  no  Jurisdiction  over  him, 
and  he  may  treat  Its  judgment  aa  a  nullity. 
A  Judgment  Is  not  binding  upon  one  over 
whom  the  court  had  no  Jurisdiction;  but 
what  may  constitute  Jurisdiction,  so  that  a 
Judgment  must  be  recognized  and  enforced 
in  a  sister  state,  is  a  federal  question.  To 
determine  the  existence  of  due  process  of 
law  Is  the  final  province  of  the  federal  court 
Del  Castillo  v.  McConnlco,  168  U.  S.  674,  683, 
IS  Sup.  Ct  220,  42  L.  Ed.  622.  So  far  as 
the  question  of  the  nature  of  the  liability 
Is  a  general  one,  the  state  court  may  adopt 
such  views  as  it  deems  sound;  but  wfaea  the 
matter  of  jurisdiction  is  Involved,  as  In  the 
present  case,  this  court  is  controlled  by  the 
decisions  of  the  supreme  court  of  the  United 
States.  While  it  Is  the  graeral  rale  here 
that  the  individual  liability  of  a  stockholder 
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Is  not  contractual,  as  to  snlta  npon  Judg- 
ments rendered  In  otber  states  the  rnle  may 
be  tbat.  "In  the  absence  of  fraud,  stockhold- 
ers are  bound  by  a  decree  against  their  cor- 
iwratlon  In  respect  to  corporate  matters,  and 
such  decree  is  not  open  to  collateral  attack." 
Hawkins  t.  Glenn,  131  U.  S.  819.  9  Sup. 
Ct  739,  88  L.  Kd.  184.  Jurisdiction  may  be 
obtained  In  this  manner.  If  the  state  has 
enacted  statutes  to  this  etFect,  proceedings 
under  them  constitute  due  process  of  law, 
and  must  be  respected  here.  The  rale  does 
not  necessarily  depend  upon  the  nature  of 
the  original  suit,  nor  upon  the  question 
whether  the  corporation  is  interested  In  the 
same  way  as  the  stockholder.  Sheafe  t.  Lar- 
imer (C.  C.)  79  Fed.  921.  If  by  the  law  of 
the  domicile  of  the  corporation  the  Judgment 
Is  binding  upon  the  stockholder,  bis  assent 
to  such  law  is  evidenced  by  his  becoming  an 
owner  of  the  stock,  and  he  thereby  to  that 
extent  subjects  himself  to  the  Jurisdiction  of 
the  court  of  the  domicile.  Of  course,  the  nec- 
essary Jurisdictional  fact  that  the  defendant 
is  a  stockholder  must  be  proved,  and  as  to 
this  fact  the  Judgment  is  not  conclusive. 
Bank  ▼.  Famum,  176  U.  S.  640,  20  Sup.  Ct 
506.  44  L.  Ed.  619.  When  this  fact  is  estab- 
Ushed,  the  effect  of  the  decree  here  declared 
upon  must  be  determined  by  the  laws  of 
Iowa. 

The  declaration  states  a  cause  of  action. 
It  alleges  that  the  assessment  was  levied 
under  the  Iowa  statute,  and  In  a  manner 
approved  by  the  Iowa  court;  that  by  the  law 
of  that  state  the  decree  is  binding  upon 
stockholders;  that  the  defendant  has  been 
A  Stockholder  in  the  bank  since  its  organiza- 
tion; and  that  he  has  refused  and  neglected 
to  pa;  the  assessment.  Upon  such  facts,  he 
would  be  liable  for  the  amount  claimed. 

The  remaining  question  Is  whether  the 
plalntur  shall  be  allowed  to  maintain  a  salt 
In  this  court  In  one  view,  the  question  is 
not  strictly  one  of  law.  It  Is,  rather,  one 
of  courteous  treatment  of  an  officer  of  a.sls- 
t^  state.  It  Is  evident  that  this  assessment 
may  be  recoverable  by  some  one;  tf  not  by 
the  present  plalntilT,  then  by  an  officer  ap- 
pointed in  this  state.  If  an  officer  of  this 
state  should  collect  It  it  would  be  turned 
over  to  the  Iowa  authorities— that  is,  to  the 
plaintiff— for  distribution  according  to  the 
laws  of  that  state.  If  there  is  any  good  rea- 
son for  such  expensive,  dilatory,  and  Indi- 
rect action.  It  has  not  been  pointed  out 
The  late  cases  all  tend  towards  the  recogni- 
tion of  a  foreign  receiver,  so  far  as  such  ac- 
tion will  facilitate  the  determination  of 
rights.  Wallace  v.  Investment  Co.,  68  N.  H. 
188,  44  Atl.  176;  Crippen  v.  Kogers,  67  N.  H. 
207.  80  Atl.  346,  25  L.  B.  A.  821,  and  cases 
cited.  Such  procedure  Is  in  harmony  with 
the  general  practice  here,  which  looks  to  the 
advancement  of  substantive  rights,  rathn 
than  adherence  to  obsolete  forms.  This  rea- 
soDaUe  rule  Is  one  that  assignees  appointed 
Jd  this  state  are  constantly  asking  other 
40A.-8 


states  to  recognize.  There  is  no  sufficient 
reason  why  this  plan  of  procedure  should 
be  abandoned  for  the  narrow  and  provincial 
one  urged  by  the  defendant.  Circumstances 
miglit  exist  which  would  Justify  a  retention 
of  the  funds  in  this  state.  If  the  home  re- 
ceiver was  not  to  make  an  equitable  divi- 
sion, if  there  was  no  security  for  those  in- 
terested, if  the  rights  of  a  citizen  of  this 
state  were  to  be  abridged,  or  if  some  sire!!::? 
reason  was  shown,  a  different  case  would  be 
presented.  It  is  alleged  in  the  declaration 
and  admitted  by  the  demurrer  that  the  plain- 
tiff has  given  a  sufficient  bond,  and  that  he 
holds  the  assets  for  equal  distribution  among 
all  the  creditors.  There  Is  no  suggestion 
that  there  Is  any  creditor  of  the  institution 
In  this  state,  or  that  any  one's  interests  will 
be  impaired  by  allowing  the  plaintiff  to  re- 
cover the  assessment  in  his  own  name.  The 
plaintiff  is  allowed  to  maintain  his  suit  as  a 
matter  of  comity.  This  view  renders  it  un- 
necessary to  consider  whether  his  title  Is 
such  that  he  could  sue  here  as  of  right.  See 
Howarth  v.  Angle,  1C2  N.  Y.  179.  56  N.  B. 
489;  Same  v.  Lombard,  17S  Mass.  579,  66  N. 
E.  888.    Exception  sustained. 

.  YOUNG,  J.,  did  not  sit  BLODOETT,  a 
J.,  did  not  concur.    The  others  concurred. 


BANE  COM'RS  v.  SECURITY  TRUST  00. 

(Supreme  Court  of  New  Hampshire.    Hillsboro. 

March  16,  1901.) 

INSOLVENCY— CLAIMS— ALLOWANCE— COLLAT- 
ERAL SECURITY  —  TRUSTS  —  MISAPPROPRIA- 
TION OF  TRUST  FUNDS— CREDITORS— PRBF- 
BRBNCB— SPECIAL  AGENT— SERVICES  —  PAY- 
MENT—LAW QOVBRNING. 

1.  Claims  against  an  insolvent  trust  com- 
pany should  be  allowed  as  of  date  of  appoiat- 
ment  of  the  assignee. 

2.  Defendant  sold  notes,  secured  by  mortgage, 
to  plaintiffs,  guarantying  payment  of  the  Td- 
terest  at  maturity,  and  of  the  principal  within 
a  certain  time  after  maturity,  and  reserved  the 
right  to  repurchase  the  notes,  or  simply  guaran- 
tied the  payment  of  the  principal  and  Interest. 
Defendant  becoming  insolvent,  plaintiffs  pre- 
sented claims  on  the  guaranty,  reserving  their 
right  avaipfft  the  makers  of  the  notes  and  thdr 
rights  under  the  mortgage.  Held,  that  plain- 
tiffs were  not ,  required  to  elect  whether  they 
would  ultimately  attempt  to  hold  the  makers 
of  the  notes,  their  reservation  of  the  right  to 
do  80  being  immaterial. 

3.  Pub.  St.  c.  162,  IS  12-25,  provide  that  on 
the  application  of  bank  commissioners  an  as- 
signee may  be  appointed  for  an  Insolvent  trust 
company,  which  assignee  shall  take  possession 
of  all  its  property  and  credits,  and  require  the 
Institution  or  others  having  title  to  its  prop- 
erty to  convey  the  same  to  him,  he  being  au- 
thorized to  sell  the  property,  and  do  any  act 
necessary  to  convert  it  into  money,  and  that 
the  court  may  make  orders  necessary  to  carry 
the  assi^^nment  into  effect,  restrain  creditors 
from  prosecuting  proceedings  at  law  against 
the  institution,  and  require  them  to  present 
and  prove  their  claims  as  the  court  may  direct 
or  be  precluded  from  all  benefit  of  the  assets; 
that  the  proceeds  of  the  property,  after  pay- 
ment of  expenses  of  assignment  are  to  be  dU- 
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tribnted  according  to  the  court's  decree  "for 
the  paymeDt  in  eqnal  proportion  of  all  debts 
and  claims  owing  by  the  institution."  Held, 
that  the  Talne  of  collaterals  g^Ten  to  claimants 
to  secure  payment  of  certificates  of  deposit  is- 
sued by  an  insolrent  trust  company  should  be 
dednctt-'il  from  amounts  due  on  certificates. 
In  proceedings  to  wind  up  the  affairs  of  such 
company. 

4.  A  claimant  against  an  insolvent  trust  com- 
pany, who  holds  a  mortgage  giren  by  the  maker 
of  a  note  bought  from  such  company  as  col- 
lateral security,  the  payment  of  which  note 
the  company  guarantied,  is  entitled  to  prore 
the  full  amount  due  on  such  guaranty,  with- 
out regard  to  the  securities  received  from  the 
ori^nal  debtor  as  collateral. 

6.  Where  a  claimant's  money  or  property, 
which  has  been  misapplied  by  an  iasolyent  in- 
stitution, cannot  be  traced  to  specific  property, 
no  trust  or  charge  is  created  in  such  claimant's 
favor  entitling  him  to  a  preference  over  other 
creditors. 

6.  Defendant  sold  and  delivered  several  notes 
secured  by  mortgage,  assigned  in  blank,  to 
claimant  prior  to  insolvency,  such  assignment 
not  being  recorded,  and  then  collected  the  same, 
•nd  discharged  the  mortgages,  without  claim- 
ant's authority  or  knowledge.  Held,  that  a 
tnist  was  not  created  giving  the  claimant  a 
right  to  a  preference  as  to  the  collections. 

7.  Where  a  trust  company  appointed  trustee 
of  a  fnnd  created  by  will,  under  authority  of 
Laws  1889,  c.  175,  i  1,  deposits  such  fnnd  in 
its  saving  department,  the  claimant  of  the  in- 
come thereof  is  not  entitled  to  a  preference 
over  other  depositors  in  t^at  department  on 
the  company's  insolvency,  since  all  funds  there- 
in are  trust  funds. 

8.  Defendant  trust  company  contracted  to 
sell  certain  land  before  insolvency,  taking  notes 
therefor,  and  agreeing  to  convey  free  of  incum- 
brances on  payment.  Two  of  the  notes  were 
sold  to  claimants  before  maturity,  and,  on 
discovery  that  there  was  an  outstanding  mort- 
gage on  the  land,  claimants  purchased  the  same 
at  the  time  of  the  appointment  of  an  assignee 
for  defendant.  The  vendees  ^tand  ready  to 
pay  according  to  contract.  Held,  that  claimants 
were  entitled  to  the  entire  balance  due  defend- 
ant on  purchase  price  in  payment  of  their 
notes  as  against  other  creditors  of  defendant, 
since  their  money  is  traceable  to  such  interest. 

9.  Parties  gnve  defendant,  who  subsequently 
became  insolvent,  three  notes,  and  secured  pay- 
ment of  one  by  a  mortgage  on  certain  land,  and 
of  the  other  two  by  a  mort^gage  on  the  same 
land,  recorded  some  20  minutes  later  than  the 
record  of  the  first,  and'  by  a  pledge  of  notes. 
Defendant  sold  the  two  notes  and  mortgage  to 
claimant,  representing  the  mortgage  to  be  a 
first  lien,  and  guarantying  payment  of  the 
notes;  later  assigning  the  first  note  and  mort- 
gage to  another  party.  The  collateral  notes 
were  not  transferred,  nor  were  claimants  in- 
fnnnpd  of  their  exiRtence.  Defendant  collected 
money  on  the  collaterals,  and  used  the  same. 
Ilelii.  that  claimant  was  not  entitled  to  a 
preference  over  other  unsecured  creditors  to 
the  money  collected  on  the  collaterals,  in  the 
absence  of  a  showing  that  the  sum,  or  its  sub- 
stitute, went  into  assignee's  possession. 

10.  Defendant  trust  company  loaned  money 
to  a  party,  who  gave  a  note  aecnred  by  mort- 
gage on  certain  land  therefor,  before  such  com- 
pany's insolvency,  which  note  and  mortgage, 
assigned  in  blank,  defendant  sold  and  delivered 
to  claimant,  the  assignment  never  being  re- 
corded. Subsequently  defendant  obtained  tiie 
mortgagor's  equity,  and  sold  part  of  the  land 
to  other  parties,  releasing  claimant's  mortgage 
thereon  without  his  authority  or  knowledge. 
Held,  that  no  trust  was  created  entitling  claim- 
ant to  a  preference  to  other  creditors  in  sn«h 
company's  assets. 

11.  Defendant  trust  company  sent  claimants' 
certificates  of  deposit  in  payment  of  the  proceeds 


of  notes  Mcared  by  a  mortgage  of  land,  col- 
lected by  it  without  the  claimants'  authority, 
and  then  in  claimants'  possession,  before  in- 
solvency, and  also  sent  notes  with  the  certiii- 
cates  to  t>e  held  as  collateral  security,  which 
certificates  and  collateral  notes  claimants  re- 
tained. Held,  that  claimants  were  entitled  to 
the  benefit  of  such  certificate  and  notes  as 
•gainst  the  assignee  of  such  company  in  in- 
solvency, slBce  they  ratified  defendant's  acts 
in  maldng  collections,  and  accepted  the  cer- 
tificates and  notes  in  payment. 

12.  Defendant  trust  company  sold  and  de- 
livered a  certain  note,  payable  to  it  or  order, 
with  tBtereet  according  to  attadied  coupons, 

Sid  secured  by  mortgage  on  certain  land,  to 
aimant,  before  insolvency;  the  assignment 
being  in  bhmk  and  unrecorded.  By  the  terms 
of  the  note,  priacipal  and  accrued  interest  be- 
came dne  ana  payable  on  nonpayment  of  inter- 
est after  a  certain  period,  at  the  election  of 
payees  or  assigns.  Defendant  guarantied  pay- 
ment «f  principal  and  interest,  and  reserved  the 
right  to  Burchase  the  note  at  any  time.  The 
maker  did  not  pay  the  coupons  when  due,  but 
defendant  advanced  claimant  sums  represented 
by  those  due  at  a  certain  date,  and  took  them 
np  and  held  them.  CBaimant  was  never  told 
of  the  maker's  default.  At  the  time  of  sale 
defendant  represented  that  certain  liens  on  the 
land  would  be  paid  from  money  received  from 
claimant,  making  the  latter's  mortgage  a  first 
lien.  One  of  the  liens  was  not  paid,  and  de- 
fendant discharged  claimant's  mortgage,  and 
gave  a  new  mortgage  to  the  bolder  of  such  lien 
for  the  amount  due,  without  her  knowledge  or 
oooaent.  Defendant  subsequently  acquirod  title 
to  the  equity  in  the  land.  Held,  that  claimant 
was  not  entitled  to  be  paid  the  balance  due  on 
her  note  from  defendant's  assets  in  preference 
to  nnseenred  creditors,  since  she  took  the  risk 
of  performance  of  the  promise  to  pay  prior 
liens. 

13.  Parties  sold  and  transferred  a  certain  note 
secured  by  mortgage  on  certain  land  to  claim- 
ant, payment  being  guarantied,  and  on  default 
in  interest  the  mortgage  was  foreclosed  with- 
out claimant's  knowledge  or  consent,  and  pos- 
session of  property  taken.  Subsequently  tney 
sold  and  assigned  their  property  to  defendant, 
who  assumed  all  their  obligations.  Later  de- 
fendant extended  the  time  of  payment  five 
years,  and  took  coupons  from  a  third  party  for 
interest,  and  then  bargained  the  land  to  H., 
who  made  a  payment,  the  balance  to  be  paid  in 
Installments.  The  latter  party  took  possession, 
and  was  to  have  a  deed  when  he  paid  in  full; 
such  sale  also  being  without  claimant's  knowl- 
edge. Defendant  paid  claimant  interest  on  bjs 
■oCe  fsr  five  years,  though  none  was  receiv^ 
from  the  maker  thereof.  Held,  that  claimant 
was  entitled  to  the  benefit  of  defeadant's  con- 
tract ■with  H.,  and  should  share  with  other  nn- 
secured  creditors  of  defendant,  who  became  in- 
solvent, for  balance  dne  on  hia  note. 

14.  The  rights  of  a  special  agent,  appointed 
by  the  directors  of  an  insolvent  corporation,  to 
examine  its  books  and  properties  wherever 
fonnd  as  to  preferences  over  other  creditors  for 
his  services,  are  governed  by  the  laws  of  the 
state  in  which  the  insolvency  proceedings  are 
had,  though  some  of  the  properties  examined 
are  located  without  the  state. 

Petition  of  the  bank  commissioner  against 
the  Security  Trust  Company  for  appointment 
of  a  receiver.  Holders  of  notes  of  the  com- 
pany present  claims  against  the  estate.  Case 
discharged.  ' 

PeUtton  for  the  appointment  of  an  aaslernee 
of  the  property  and  effects  of  the  defend- 
ants, under  section  IS,  c.  102,  Pub.  St.  Some 
of  the  facts  appear  of  recerd,  and  others  -w^e 
found  by  the  conuniBaioner  appointed  to  ml- 
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low  clahns.  Tlie  defendants  were  incorito- 
T»ted  by  an  act  of  the  legislature.  Laws 
18S9,  c.  175.  Tbe7  carried  on  bnalneas  In 
two  departments,  distinct  from  each  other,— 
a  trust  and  banking  department  and  a  say- 
Ings  department  An  assignee  was  appoint- 
ed October  9, 1886.  He  filed  an  Inventory  De- 
cember 2,  1886,  showing  assets  In  the  trust 
and  banking  department  amounting  to  $744,- 
260.77.  of  which  |31,682.2S  was  cash  on  hand 
and  on  deposit;  $18,882.71  of  that  on  deposit 
being  pledged  to  creditors. 

John  Hatcb,  for  plaintiff.  Edward  H. 
Wason,  for  Lester  F.  Thurber,  assignee. 
Charles  J.  Hamblett,  for  F.  E.  Anderson. 
Nathan  P.  Hunt  and  Taggart,  Bingham  & 
Dmry,  for  Guaranty  Sav.  Bank  and  People's 
Fire  Ina.  Co.  George  B.  French  and  Henry 
Heywood,  for  Mary  A.  Gray,  Henry  Hey- 
wood,  and  Francis  L.  Towne.  George  B. 
French  and  William  B.  Fellows,  for  New 
Hampshire  Conference  Seminary  and  Female 
College.  George  B.  French,  for  Peterborough 
Say.  Bank,  Margaret  A.  Johnston,  Elizabeth 

A.  Babcock,  and  Asa  Jaqulth.  Elijah  M.  Top- 
Utr  and  Alfred  T.  Batchelder,  for  trustees  of 
New  Hampshire  Trust  Go.  Taggart,  Bing- 
ham &  Drury,  Charles  H.  Bums,  and  Henry 

B.  Atherton,  for  David  A.  Gregg.  Henry  A. 
Gutter,  pro  se.  J.  W.  Slmonton,  Henry  B. 
Atherton,  and  Taggart,  Bingham  &  Drury, 
for  J.  W.  Slmonton.  Harry  E.  Loveren,  for 
Eben  L.  Bartlett  Taggart,  Bingham  &  Dru- 
ry and  Henry  B.  Atherton,  for  James  Rus- 
selL  F.  W.  Estabrook,  George  A.  BolUns, 
and  F.  D.  Hutchlns,  trustees,  pro  se.  White 
Mountain  Freezer  Co.,  pro  se.  Alpheus  Gay, 
pro  se. 

CHASE,  J.  1.  The  commissioner  allowed 
interest  on  claims  to  September  1, 1887.  The 
allowance  should  be  to  October  8,  1886,  tbe 
date  of  tbe  appointment  of  the  assignee. 
Bank  Com'rB  v.  New  Hampshire  Trust  Co., 
68  N.  H.  621,  44  Atl.  130. 

2.  Tbe  defendants  sold  notes,  some  of 
which  were  secured  by  mortgages  of  real  es- 
tate, and  guarantied  the  payment  of  the  In- 
terest couiwns  attached  to  the  notes  at  ma- 
turity, and  of  the  principal  within  two  years 
after  maturity,  and  reserved  the  right  to  re- 
purchase the  notes  at  any  time  at  their  face 
value,  with  accrued  Interest  added;  or  they 
simply  guarantied  the  payment  of  the  prin- 
cipal and  interest.  The  holders  of  the  notes 
have  presented  claims  upon  the  guaranty,  re- 
serving their  rights  against  the  makers  of  the 
notes  and  their  rights  under  the  mortgages. 
If  there  has  been  a  failure  of  the  principal 
debtor  to  pay  principal  or  interest,  or  both, 
as  set  forth  in  the  contract  of  guaranty,  no 
reason  has  been  suggested  or  Is  perceived 
why  the  defendants  are  not  liable  to  the  full 
extent  of  their  promise.  The  consideration 
paid  by  tbe  pnrcbaser  to  tbe  defendants  for 
tbe  note  Included  consideration  for  tbe  de- 
fendants' promise,  and  rendered  it  binding 


upon  them.  Tbe  guaranty  was  an  absolute 
promise  to  pay  the  debt  if  the  principal  debt- 
or failed  to  make  payment  at  maturity,  or 
within  tbe  time  specified.  Being  uncondi- 
tional, no  demand  upon  the  principal  debtor, 
or  notice  to  the  defendants  of  his  default, 
was  necessary  to  create  liability.  Beebe  y. 
Dudley.  26  N.  H.  249,  263,  59  Am.  Dec.  341; 
Simons  V.  Steele,  36  N.  H.  78;  Bank  y.  Sln- 
clab-,  60  N.  H.  100,  49  Am.  Rep.  807;  McDon- 
ald V.  Femald,  68  N.  H.  171,  38  Ati.  729. 
Nor  was  the  holder  of  the  note  obliged  to 
bring  and  prosecute  an  action  against  the 
maker  before  attempting  to  assert  his  claim 
upon  the  guaranty.  Brown  y.  Ourtlss,  2  N. 
Y.  225;  Bishop  v.  Eaton,  161  Mass.  406,  37 
N.  E.  665;  Morrison  v.  Bank,  65  N.  H.  253, 
280,  20  Ati.  800,  B  L.  R.  A.  282.  He  was  at 
liberty  to  Institute  proceedings  against  tbe 
maker,  or  against  the  defendants,  or  against 
both  concurrently,  as  be  saw  fit.  Tbe  mak- 
er's' promise  and  the  defendants'  were.  In 
this  respect,  independent  of  each  other.  If 
tbe  holder  obtained  payment  from  tbe  maker, 
it  would  discharge  the  liability  of  the  de- 
fendants. If  he  obtained  payment  from  the 
defendants,  it  would  entitle  them  to  be  sub- 
rogated to  his  rights  against  tiie  maker,  in- 
cluding the  title  to  any  collaterals  held  as  se- 
curity for  the  fulfillment  of  the  maker's 
promise.  In  re  Babcock,  8  Story,  393,  Fed. 
Cas.  No.  686.  The  holders  of  the  defendants* 
guaranties.  In  presenting  claims  upon  them 
to  the  commissioner  for  allowance,  were, 
therefore,  not  called  npon  to  elect  whether 
they  would  ultimately  attempt  to  hold  the 
makers  of  tbe  notes,  their  reservation  of  the 
right  to  do  so  being  immaterial.  If  they  re- 
ceive a  dividend  from  the  defendants,  and 
also  recover  payment  in  full  of  tbe  makers, 
they  will  bold  so  much  of  the  excess  as  will 
reimburse  the  defendants  for  their  payments, 
less  proper  allowances  for  costs  and  expenses, 
in  trust  for  them  or  the  assignee  of  their 
property. 

3.  In  case  the  claimant,  besides  the  de- 
fendants' guaranty,  held  a  mortgage  or  other 
collateral  security  given  by  the  maker  to 
secure  payment  of  tbe  note,  should  the  value 
of  the  collateral  be  deducted  from  the  sum 
due  npon  the  guaranty,  and  the  balance 
only  be  allowed  against  the  defendants,-  or 
should  the  entire  sum  due  upon  the  guar- 
anty be  allowed?  A  similar  question,  also 
raised  in  the  case,  is,  should  the  value  of 
collaterals  given  to  claimants  by  the  defend- 
ants to  secure  the  payment  of  certificates 
of  deposit  Issued  by  them  be  deducted  from 
the  amounts  due  upon  the  certificates  in  the 
allowance  of  the  claims?  The  two  ques-. 
tions  have  so  many  featiures  In  common  that 
they  may  conveniently  be  considered  to- 
gether. The  law  on  this  subject  was  par- 
ticularly reviewed  In  the  opinions  of  the 
court  In  Merrill  v.  Bank,  173  U.  S.  131,  19 
Sup.  Ct  360,  43  L.  Ed.  640.  There  appear  to 
be  two  lines  of  decisions,  one  establishing 
what  la  known  as  the  "bankruptcy  rulev"  by 
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wblch  secured  creditors  are  allowed  to  prove 
only  the  balance  of  their  claims  above  the 
value  of  their  securities;  and  the  other  es- 
tablishing what  is  known  as  the  "chancery 
rule,"  by  which  such  creditors  are  allowed 
to  prove  their  claims  In  full,  without  regard 
to  their  securities.  In  the  case  cited  the 
supreme  court  of  the  United  States,  by  a 
bare  majority  of  the  justices,— four  dissent- 
ing,—adopted  the  latter  rule  for  the  allow- 
ance of  claims  against  an  Insolvent  national 
bank  {Hreparatory  to  a  distribution  of  Its  as- 
sets. The  majority  opinion  rests  on  the 
ground  that  this  rule  Is  supported  by  sound- 
er reasoning  than  Is  the  other,  and  by  a  pre- 
ponderance In  the  weight  of  authorities;  and, 
since  the  national  banking  act  did  not  spe- 
cially adopt  the  bankruptcy  rule,  was  the 
rule  Intended  to  be  applied  in  such  cases. 
The  minority  opinions  vigorously  controvert 
each  of  these  positions.  In  consequence  of 
the  division  in  the  court,  the  value  oftthe 
case  as  an  authority  consists  In  the  ability 
and  ezhaustiveness  of  the  discussion,  rather 
than  In  the  conclusion  reached.  From  1820 
to  the  present  time  the  supreme  court  of 
Massachusetts  has  followed  the  bankruptcy 
rule  In  the  allowance  of  claims  against  the 
estates  of  deceased  persons  settled  as  In- 
solvent Amory  v.  Francis,  16  Mass.  908; 
Hale  V.  Leatherbee,  175  Mass.  647,  549,  iS6 
N.  B.  662.  The  question  was  first  considered 
in  this  state  in  1822,  In  the  case  of  Moses  v. 
Ranlet,  2  N.  H.  488,  and  the  decision  was  In 
favor  of  the  chancery  nUe.  The  case  was 
an  appeal  from  the  decision  of  commission- 
ers allowing  the  claim  of  a  mortgagee  of 
real  estate  against  the  estate  of  a  deceased 
person  In  full,  without  regard  to  the  mort- 
gage. It  was  saiu  In  the  opinion  that  "the 
death  of  the  debtor  cannot  In  Itself  change 
the  principles  of  justice  or  the  terms  oi  the 
contract;  and  the  statute  does  not  profess 
to  make  any  change,  except  to  Introduce  an 
equal  dividend  among  the  creditors  of  such 
estate  as  belonged  to  the  insolvent  at  his 
death";  and,  further,  in  substance,  that  the 
bankruptcy  rule  changes  the  law  in  respect 
to  pledges  and  mortgages,  and  that  the  mak- 
ing of  such  a  change  "belongs  to  the  legis- 
lative, rather  than  the  judiciary,  depart- 
ment." Of  Amory  v.  Francis  It  was  said 
that  it  seemed  to  be  opposed  to  the  weight 
of  authority.  Upon  the  revision  of  the  stat- 
ute law  of  the  state  in  1842,  the  change 
suggested  was  made  by  the  legislature.  It 
was  then  enacted.  In  substance,  that,  if  any 
creditor  holds  collateral  security  of  less 
value  than  his  debt,  the  commissioner  shall 
estimate  the  value  of  the  security,  and  allow 
the  difference  between  It  and  the  debt;  and 
that  If  the  creditor,  being  dissatisfied  with 
the  estimate,  relinquishes  his  Interest  In  the 
secxtrity.  and  delivers  it  to  the  administra- 
tor. It  shall  be  sold  by  him  under  the  direc- 
tion of  the  judge,  and  the  proceeds  shall  be 
paid  to  the  creditor,  and  Oie  difference  be- 
tween the  sum  so  paid  and  the  amo\mt  of 


the  claim  shall  be  inserted  upon  the  list  of 
claims.  Rev.  St  c  162,  {{  10.  IL  These 
provisions  are  still  In  force.  Pub.  St  c.  192, 
if  11,  12.  In  1862  similar  provisions  were 
Introduced  into  the  statutes  In  relation  to 
assignments  for  the  benefit  of  creditors,  and 
have  l>een  continued  therein  ever  since. 
Laws  1862,  c.  2594,  {{  8,  9  (Pub.  St  c.  201, 
i  20).  It  thus  appears  that  the  bankruptcy 
rule  has  been  adopted  by  special  statutory 
provisions  for  the  allowance  of  the  claims 
of  secured  creditors  against  the  estates  of 
Insolvents,  both  living  and  deceased.  The 
questions  now  under  consideration  arise  in 
a  proceeding  under  the  statutes  relating  to 
the  winding  up  of  the  affairs  of  insolvent 
banks,  loan  and  trust  companies,  and  other 
similar  Institutions,  lliese  statutes  provide 
that  the  court  upon  application  of  the  bank 
commissioners,  may  enjoin  such  an  Institu- 
tion from  transacting  business,  and  may 
appoint  an  assignee,  who  shall  take  posses- 
sion of  all  its  estate,  property,  rights,  and 
credits,  and  may  require  the  Institution,  or 
others  having  title  to  its  property,  to  exe- 
cute a  transfer  or  conveyance  to  him.  He 
is  authorized  to  sell  and  convey  the  prop- 
erty, and  to  do  any  act  necessary  to  convert 
It  Into  money.  The  court  or  any  justice  of 
the  coiut  In  vacation,  may  make  orders  nec- 
essary to  carry  the  assignment  into  effect 
and  may  affix  penalties  for  disobedience. 
They  may  restrain  creditors  from  prose- 
cuting proceedings  at  law  against  the  in- 
stitution, and  require  them  to  present  and 
prove  their  claims  before  such  persons  and 
within  such  time  as  the  court  may  direct, 
or  be  precluded  fi-om  all  benefit  of  the  as- 
sets. The  proceeds  of  the  property  of  on 
institution  of  the  kind  under  consideration, 
after  payment  therefrom  of  the  expenses 
of  the  assignment,  are  to  be  distributed  ac- 
cording to  the  decree  of  the  court  "for  the 
payment  in  equal  proportion  of  all  debts, 
claims,  and  obligations  owing  by  ti^e  insti- 
tution." At  the  expiration  of  one  year 
after  the  final  decree  of  distribution,  the 
assignee  is  required  to  report  to  the  court 
the  names  and  residences  of  persons  enti- 
tled to  dividends  who  have  not  claimed 
them,  whereupon  the  court  may  order  them 
to  be  paid  to  the  state  treasurer;  and  in  such 
case  the  treasurer  is  directed  to  pay  them 
without  interest,  less  a  commission  for  his 
services,  to  the  parties  entitled  to  them  on 
demand.  If  claimed  within  15  years;  and  all 
that  are  not  so  claimed  escheat  to  the 
state.  Pub.  St  c.  1C2,  SI  12-25.  In  view  of 
these  provisions,  the  general  question  under 
consideration  becomes  resolved  Into  this: 
Which  rule  for  the  allowance  of  secured 
claims  did  the  legislature  Intend  to  adopt 
In  the  proceedings,- the  bankruptcy  or  the 
chancery  rule?  It  may  be  said  that  the  ab- 
sence of  special  provisions  siiuilnr  to  those 
contained  in  the  other  insolvency  statutes 
has  a  tendency  to  show  that  the  chancery 
rule  was  intended.  This  negative  fact  how- 
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ever.  Is  not  the  only  evidence  bearing  on 
tbe  qaeation.  The  provisions  form  a  com- 
plete system  of  insolvency,  under  which  tbe 
property  of  an  insolvent  Institution  may  be 
placed  in  the  custody  of  the  lav,  converted 
into  money,  and  divided  among  its  credit- 
on.  Brown  t.  Folsom,  62  N.  H.  527.  528; 
Bank  Com'rt  v.  New  Hampshire  Trust  C(k, 
69  X.  £L  621,  622,  44  Ati.  i.30.  By  the  as- 
signment the  corporation  practloally  is  dis- 
solved. "It  may  have  legal  existence,  and 
have  the  usual  officers,  but  only  for  the  pur- 
pose of  carrying  Into  effect  the  objects  of 
the  assignment.  The  operations  of  the 
bank  are  stopped,  are  never  expected  to  be 
resumed;  for  the  whole  object  of  the  as- 
signment Is  to  collect  and  preserve  the  proih 
erty  of  the  bank,  and  make  distribution  of 
the  assets  according  to  the  provisions  of  the 
statute."  In  re  Bank,  46  N.  H.  143.  145. 
The  general  character  and  object  of  these 
provisions  being  the  same  as  those  of  the 
other  insolvency  statutes,  it  is  a  natural  and 
almost  Irresistible  inference  that  the  legis- 
lature understood  the  same  rule  would  gov- 
ern in  tbe  proof  of  claims.  But  it  may  be 
said  that  the  circumstance  that  the  bank- 
ruptcy rule  impairs  to  some  extent  the 
rights  of  creditors  shows  that  it  was  not 
the  rule  Intended.  In  passing,  It  should  be 
noted  that  the  effect  of  the  rule  in  this  re- 
spect when  applied  in  an  insolvency  pro- 
ceeding against  a  banking  institution,  would 
not  differ  in  nature,  extent,  or  degree  from 
its  effect  In  the  cases  for  which  it  has  been 
expressly  adopted;  and  that  the  rights  of 
thr  creditors  of  such  institutlonfl  are  no 
greater  or  more  sacred  than  those  of  the 
creditors  of  other  parties.  In  Insolvency 
proceedings  the  rights  of  a  creditor  are  nec- 
essarily impaired  more  or  less.  Upon  tbe 
commencement  of  the  proceedings  tbe  cred- 
itor's right  to  bring  actions  at  law  against 
the  debtor  to  enforce  his  claims  terminates. 
In  fact  tbe  creditor  ceases  to  be  such  In  the 
strict  legal  sense  of  the  term,  and  becomes, 
in  common  with  the  other  creditors,  one  of 
the  cestnis  qne  trustent  of  the  debtor's 
property.  His  claims  may  cease  to  bear  In- 
terest althongb  by  tbe  terms  of  the  con- 
tract he  Is  entitled  to  Interest  He  may  be 
compelled  to  accept  part  for  full  payment. 
A  necessity  for  a  complete  settlement  of  the 
affairs  of  the  debtor  Is  created.  This  neces- 
sity to  particularly  manifest  In  the  case  of 
a  banking  Institution;  for,  being  practically 
dissolved  by  the  proceedings,  there  can  be 
no  further  dealings  between  it  and  tbe  cred- 
itors, except  as  incident  to  the  proceedings, 
and  at  tbe  end  tbe  institution  will  have 
nothing  left  with  which  to  satisfy  debts. 
The  settlement  requires  an  adjustment  of 
the  Insolvent's  affairs  as  of  a  particular 
date,  and  tbe  date  adopted  In  tbto  state  to 
the  day  when  tbe  proceedings  are  begun. 
Bank  Com'rs  v.  New  Hampshire  Trust  Co., 
69  N.  H.  621.  44  Aa  130.  The  law  con- 
tpmplates  such  an  adjustment  with  secured 


as  well  as  unsecured  creditors.  To  effect 
It  in  the  case  of  the  former,  if  the  securities 
are  not  redeemed,  or  the  creditor's  right  to 
them  is  not  released  or  waived,  tbey  must 
be  converted  into  money,  or  their  value  be 
ascertained;  and  the  money  or  value  must 
be  applied,  so  far  as  necessary,  to  satisfy 
the  debt.  When  a  creditor  attempts  to 
prove  bto  claim  preparatory  to  a  dividend 
from  the  unpledged  assets,  he  Is  not  called 
upon  to  give  up  his  securities,  but  only  to 
have  them  disposed  of,  or  valued,  and  ap- 
plied to  tbe  payment  of  the  debt.  Tbe  only 
change  that  Is  made  In  his  contract  In  this 
respect  to  tbe  fixing  of  a  day  certain  as  to 
which  settlement  must  take  place.  Before 
tbe  Institution  of  the  proceedings,  it  might 
be  brought  about  at  the  will  of  either  of  the 
parties,  In  the  absence  of  special  provisions 
fixing  a  time  of  settlement;  but  afterwards 
It  must  take  place  as  of  tbe  date  of  tbe  as; 
slgnment  This  change  resembles  In  char- 
acter that  by  which  the  creditor  Is  disabled 
from  bringing  actions  at  law  after  tbe  pro- 
ceedings are  begun.  Tbe  answer  to  tbe 
question  whether  it  taijurlously  affects  the 
rights  of  the  creditor  depends  upon  the 
standpoint  from  which  the  question  is  view- 
ed. If  the  standpoint  is  that  of  insolvency 
or  bankruptcy  laws,  no  injustice  appears. 
It  must  be  presumed  that  the  contract  creat- 
ing the  Indebtedness  was  made  with  refer- 
ence to  such  laws,  and  snbject  to  the  lia- 
bility of  being  changed  or  modified  by  their 
operation  in  case  of  the  debtor's  insolvency 
or  bankruptcy.  It  to  said.  In  substance,  in 
the  dissenting  opinions  In  Merrill  v.  Bank. 
173  U.  S.  131,  154-156,  161.  19  Sup.  Ct  300, 
43  U  Bd.  640,  that  tbe  Incorporation  of  the 
bankruptcy  rule  Into  the  bankruptcy  stat- 
utes of  England  and  this  country  was  only 
an  embodiment  into  legislative  acts  of  what 
theretofore  had  been  universally  regarded 
as  the  law  in  such  cases  from  the  earliest 
time.  In  England,  after  the  chancery  rule 
had  been  adopted  by  tbe  conrt  in  Mason  v. 
Bogg,  S  Mylne  &  C.  443,  for  the  proof  of 
claims  against  the  estates  of  deceased  per- 
sons settled  as  insolvent  and  In  Kelloek's 
Case,  3  Ch.  App.  769,  for  the  proof  of  claims 
in  the  winding  up  of  the  affairs  of  corpo- 
rations, the  bankruptcy  rule  was  substituted 
by  acts  of  parliament  Judicature  Act  Au- 
gust B,  1873,  c.  66,  S  25;  amendment  there- 
of, August  U.  1875,  a  77.  Jessel,  M.  R.. 
says:  "As  regards  section  10  of  tbe  Judi- 
cature act  of  1876  [which  makes  the  sub- 
stitution referred  to  In  tbe  settlement  of 
insolvent  estates  of  deceased  persons],  one 
object  and  probably  the  principal  object,  of 
that  section  was  to  get  rid  of  the  mle  es- 
tablished by  Mason  t.  Bogg  aa  to  proof  In 
chancery  by  secured  creditors."  In  re  Hop- 
kins, 18  Ch.  Dlv.  370,  877.  And  so  In  this 
state,  after  tbe  court  had  adopted  tbe  chan- 
cery rule  In  Moses  v.  Ranlet  2  N.  H.  488, 
the  legislature  substituted  tbe  bankruptcy 
rule.    It  Is  a  fair  inference  that  these  legls- 
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latlve  bodies  were  of  opinlcm  that  the  bank- 
ruptcy rule  worked  substantial  Justice  In 
such  cases,  and  was  necessary  In  a  system 
of  insolvency  laws  designed  to  effect  a  com- 
plete settlement  of  the  affairs  of  Insolvent 
debtors.  The  legislature  of  this  state,  hav- 
ing this  opinion  of  the  rule,  and  knowing  of 
Its  utility  and  general  adoption,  would  be 
quite  likely  to  regard  It  as  an  incident  of 
such  laws,  and  to  omit  special  mention  of 
It  In  a  statute  that  must  necessarily  be  more 
or  less  general  In  terms,  especially  when 
they  had  recognized  Its  necessity  In  a  kin- 
dred statute  contained  In  the  same  revision 
of  the  laws.  Rev.  St  c  162,  H  10,  11;  Id. 
c.  140,  §  37.  The  conclusion  is  that  the  leg- 
islature Intended  the  bankruptcy  rule  should 
apply  in  the  proof  of  secured  claims  against 
insolvent  banking  institutions.  Although 
the  chancery  rule  may  be  supported  by  the 
weight  of  authority  (see  list  of  authorities 
tai  MerriU  y.  Bank.  173  IJ.  S.  168,  169,  19 
Sup.  Ct.  875,  43  L.  Kd.  654,  notes,  and  8 
Am.  &  Eng.  Enc.  Law  [2d  Ed.]  141),  It  ap- 
pears to  have  been  discarded  by  the  legis- 
lature of  this  state  in  this  as  well  as  in  the 
other  instances  referred  to.  Claimants  hold- 
ing the  defendants'  certificates  of  deposit 
are  entltied  to  prove  for  the  balance  of  their 
claims  above  the  proceeds  or  value  of  their 
collaterals.  If  they  and  the  assignee  can- 
not agree  upon  the  value  of  the  collaterals, 
or  upon  some  method  of  disposing  of  them, 
the  court  will  make  some  order  for  the  pur-  ' 
pose.  If  a  creditor  sees  fit  not  to  prove  his 
claim,  be  will  hold  his  collaterals;  and,  if 
there  Is  any  valuable  equity  in  them  for  the 
estate,  the  assignee  can  get  the  benefit  of 
it  by  redeeming  them.  The  rule  does  not 
apply  to  the  cases  in  which  the  defendants 
have  sold  notes  secured  by  mortgage  or 
pledge,  and  guarantied  their  payment  In 
such  cases,  as  has  already  been  seen,  the 
defendants'  promise  is  independent  of  thart 
of  the  maker  of  the  note.  The  creditor  holds 
no  security  for  the  defendants'  promise. 
Tlie  defendants  have  no  equity  in  the  prop- 
erty mortgaged  or  pledged  to  secure  the 
debt  The  property  is  no  part  of  the  estate 
imder  administration.  The  maker's  equity 
In  the  property  cannot  be  taken  from  him 
by  an  agreement  between  tiie  creditors  and 
the  assignee,  nor,  since  the  maker  is  not  a 
party  to  the  proceeding,  by  any  action  of  the 
court  The  only  way  in  which  the  defend- 
ants or  the  assignee  can  get  the  benefit  of 
the  collaterals  is  to  fulfill  the  guaranty,  and, 
as  a  consequence,  be  subrogated  to  the  cred- 
itor's rights.  Ex  parte  Parr,  1  Rose,  76; 
Id.  18  Ves.  65;  Ex  parte  Goodman,  8  Madd. 
373;  Ex  parte  Bowden,  1  Deac.  &  C.  136;  Ex 
parte  Bloxham,  6  Ves.  449;  In  re  Phimmer, 
1  Phil.  Ch.  56;  Rolfe  v.  Flower,  L.  R.  1  P.  O. 
27.  46;  In  re  Babcock,  8  Story,  398,  399,  400, 
Fed.  Cas.  No.  696;  Crocker  r.  Qllbert  9 
Cosh.  131;  Hale  r.  Leatherbee,  176  Mass. 
047,  S6  N.  Bl  D62.  Creditors  holding  the  de- 
fendants' guaranties  are  entitled  to  prove 


the  full  amounts  due  upon  them,  without 
regard  to  the  securities  which  the  onoditiom 
may  hold  from  the  original  debtoc 

4.  Several  claimants  seek  a  preference  over 
unsecured  creditors  in  the  distribution  of  the 
assets  by  reason  of  the  fact  ttuit  tlieir  claims 
are  for  collections  made  by  the' dellendants, 
in  some  cases  with  the  claimants'  sntbority 
and  In  others  without  such  autiiority,  upon 
notes  owned  by  or  pledged  to  the  claimants. 
The  collections  were  made  during  a  year  or 
more  prior  to  the  appointment  oC  the  tmtlgnee. 
Real-estate  mortgages  standing  in  the  name 
of  the  defendants  upon  the  recordsi  altbongh 
sold  and  transferred  to  claimants  witb  tbe 
notes  secured  by  them,  were.  In  some  cases, 
foreclosed  by  the  defendants  in  their  name. 
and  the  nominal  title  to  the  property  is  stiU 
In  them.  In  a  few  cases  the  defendants  is- 
sued certificates  of  deposit  for  the  amomits 
collected,  and  offered  them,  together  -with 
collateral  security  for  their  payment  to  claim- 
ants, some  of  whom  accepted  them  and  others 
declined  to  accept  them.  These  facts  are 
of  such  a  general  nature  that  little  can  be 
done  more  than  to  state  the  rules  of  law  that 
govern  such  cases,  leaving  for  future  consid- 
eration the  application  of  them  to  the  special 
facts  of  the  several  cases.  Economy  In  the 
expenditure  of  money  and  time  by  the  par- 
ties in  Interest  seems  to  require  that  this 
somewhat  unusual  course  should  be  pursued. 
The  first  question  that  naturally  arises  In 
each  case  is:  What  was  the  relation  between 
the  defendants  and  the  claimant  in  respect 
to  the  particular  claim?  Was  it  that  of 
debtor  and  creditor,  or  that  of  trustee  and 
cestui  que  trust  agent  and  principal,  or  was 
it  of  other  fiduciary  character?  If  it  was 
that  of  debtor  and  creditor,  the  question  of 
preference  would  vanish,  for  the  statute 
makes  no  distinction  as  to  such  debts.  In 
common  with  other  claims,  they  would  be 
payable  "in  equal  proportion."  Pub.  St  c. 
162,  {  20.  The  mere  fact  that  the  claims 
are  for  money  collected  by  the  defendants  on 
account  of  the  claimants  does  not  necessarily 
show  that  the  defendants  are  not  ordinary 
debtors.  The  claimants  may  have  left  the 
money  on  deposit  with  the  defendants  as 
bankers,  or  agreed  that  they  should  have  the 
use  of  It  for  the  time  being.  If  there  was 
no  express  agreement  on  the  subject  the 
course  of  dealing  between  the  parties  may 
have  been  such  as  to  prove  the  existence  of  as 
Implied  agreement  In  either  case  the  de- 
fendants would  be  debtors,  not  trustees. 
The  agreement  whether  express  or  Implied, 
would  supersede  the  rights  arising  from  a 
fiduciary  relation  if  one  previously  existed. 
If  It  were  found  that  the  relation  was  that 
of  trustee  and  cestui  que  trust  or  was  of  a 
fiduciary  character.  It  would  not  follow  that 
the  claimants  would  be  entitled  to  the  relief 
they  now  seek.  In  Cavin  v.  Gleason,  XQ6  2C. 
Y.  256,  262,  11  N.  B.  504,  60ft  it  is  said:  "It 
is  clear,  we  think,  that  upon  an  accoimting 
In  bankruptcy  or  insolvency  a  trust  creditor 
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is  not  entitled  to  a  preference  -oirer  genoral  | 
creditors  of  the  inselrent  merely  on  the  i 
ground  of  the  nature  of  his  claim;  that  Is,  ; 
that  he  is  a  trust  creditor,  as  distlngiDished 
from  a  general  creditor.  We  know  of  no  au- 
tbority  for  sucb  a  contention.  The  equitable 
doctrine  that,  as  between  creditors,  equality 
Is  equity  admits,  so  far  as  we  l^now,  of  no 
exception  founded  on  the  greater  8im>poeed 
sacredness  of  one  debt,  or  that  it  arose  out  of 
a  violation  of  duty,  or  that  Ita  loss  lnvolye» 
greater  ammrent  hardship  In  one  case  than 
another,  unless  it  appears  In  additloa  that 
there  is  some  specl&c  recognized  equity  found* 
ed  on  some  agreement,  or  the  relation  >  of  th*- 
debt  to  the  assigned  property,  which  entitles 
the  claimant,  according  to  equitable  -  prin- 
ciples, to  preferential  payment"  See,  also, 
Atkinson  t.  Printing  Co.,  114  N.  Y.  ISSi  175, 
21  N.  E.  178,  180.  If  there  Is  property  In  the 
possession  of  the  assignee  that  was  held  In 
trust  by  the  defendants,  the  cestols  que  true- 
tent  are  entitled  to  their  Interest  In  It  not- 
withstanding the  assignment  A  transfer  of 
snch  property  to  the  beneficial  owners,  or  to  a 
new  trustee  for  tbelr  benefit,  would  not  di- 
minish the  estate  of  the  defendants  that  is 
subject  to  the  payment  of  their  debts.  Nor 
would  it  matter  what  or  bow  many  changes 
were  made  by  the  defendants  In  the  Invest- 
laeat  of  the  trust  property,  or  whether  the 
changes  yrete  authorized  or  unauthorized, 
provided  the  identity  of  the  property  was 
preeerred.  The  same  principle  would  apvly, 
and  canse  the  same  result  if  the  defendants, 
instead  of  being  trustees  of  the  fund,  held  it 
as  agents,  or  In  a  fiduciary  capacity.  2  Story, 
Eq.  Jur.  I  1258.  In  an  early  case.  In  which 
It  appeared  that  money  paid  to  a  stockbrolcer 
for  tbe  purchase  of  particular  securities  was 
oaed  by  him  in  purchasing  other  securities 
and  bullion  with  an  Intention  of  embezzling 
tbe  same,  it  was  held  that  the  owner  of  the 
money,  if  lie  so  elected,  was  entitled  to  tbe 
secnrlties  and  bnllion  aa  against  the  assignees 
of  tbe  brok«.  Taylor  t.  Plumer,  3  Manle  & 
S.  562.  In  tbe  course  of  tbe  opinion  Lord 
saienborougb,  C.  J.,  said  (page  576):  "It 
makes  no  difference  In  reason  or  law  In  what 
farm  different  from  the  original  the  change 
(in  the  property]  may  have  been  made, — 
whether  it  be  Into  that  of  promissory  notes 
for  the  security  of  the  money  which  was  pro- 
duced by  the  sale  of  tbe  goods  of  the  prin- 
cipal, as  in  Scott  v.  Surman,  WiUes,  400,  or 
Into  other  merchandise,  as  In  Whltecomb  r. 
Jacob,  1  Salk.  IQO,— for  the  product  of  or  sub- 
stitute for  tbe  original  thing  still  follows  the 
nature  of  tbe  thing  itself  as  long  as  it  can 
be  ascertained  to  be  such,  and  the  right  only 
ceases  when  the  means  of  ascertainment  fall, 
whlcb  is  the  case  when  the  subject  Is  turned 
Into  money,  and  mixed  and  confounded  In  a 
general  mass  of  the  same  description."  So 
far  as  bas  been  noticed,  the  first  part  of  this 
proposition  has  never  been  questioned;  but 
the  statement  at  tbe  end  of  It,  that  the  right 
"teases  when  the  subject  is  tamed  into  money, 


and  loses  its  Identity  by  being  mixed  with 
other  money,  was  denied  in  Re  Hallett's  Es- 
tate (frequently  cited  KnatchbuU  v.  Hallett) 
13  Ch.  Dlv.  696.  In  that  case,  Jessel,  master 
of  the  rolls,  says,  in  substance,  that  by  the 
very  clear  and  well-established  "modern  doc- 
trine of  equity"  (as  he  terms  it)  relating  to 
rights  in  property  disposed  of  by  a  person  in 
a. fiduciary  position  there  Is  no  distinction  be- 
tween a  rightful  and  wrongful  disposition, 
so  far  as  the  right  of  the  beneficial  owner  to 
follow  its  proceeds  or  substitute  is  concerned. 
If  a  person  purchases  property  with  money 
heM'  In  a  fiduciary  capacity,  the  beneficial 
otraer  has  an  election  to  talce  the  property! 
or  to  have  a  charge  upon  It  for  the  amount 
of  his  money.  If  the  person  mixes  the  money 
with  his  own,  and  purchases  property  with 
the  entire  sum,  there  Is  this  distinction:  that 
tbe  beneficial  owner  cannot  elect  to  take  the 
property,  because  It  was  not  bought  with  his 
own  money  exclusively,  but  he  Is  entitled  to 
a  charge  on  It  for  the  amount  of  his  money 
laid  out  In  tbe  purchase,  without  regard  to 
tbe  amount  of  the  trustee's  Individual  money 
so  used.  The  master  of  the  rolls  quotes  tbe 
language  of  Lord  Ellenborough,  above  quoted, 
and,  concerning  the  first  part  of  the  proposi- 
tion, says:  "That  It  X  may  say  so,  is  law  at 
tbe  present  moment;  and,  though  I  cannot 
say  it  always  was  law.  It  always  ought  to 
have  been  law,  because  It  Is  consonant  with 
reason."  As  to  the  other  portions,  he  says: 
"Now  comes  the  point  'and  the  right  only 
ceases  when  the  means  of  ascertainment  fall.' 
That  Is  correct  Now,  there  comes  a. point 
wtaich  is  not  correct  but  I  am  afraid  only 
ceases  to  be  correct  because  Lord  Ellenbor- 
oagh's  knowledge  of  the  rules  of  equity  was 
not  quite  commensurate  with  his  knowledge 
of  the  rules  of  common  law,— 'which  Is  the 
case  when  the  subject  Is  turned  Into  money, 
and  mixed  and  confounded  In  a  general  mass 
of  tbe  same  description.*  He  was  not  aware 
of  the  rule  of  equity  which  gave  you  a  charge, 
—that  if  you  lent  £1,000  of  your  own  and 
£1,000  trust  money  on  a  bond  for  £2,000,  or  on 
a  mortRage  for  £2,000,  or  on  a  promissory  note 
for  £2.000,  equity  could  follow  It  and  create 
a  charge;  but  he  gives  that  not  as  law,— tbe 
law  Is.  that  It  only  falls  when  the  means  of 
ascertainment  fail;  be  gives  It  as  a  case  in 
which  the  means  of  ascertainment  fail,  not 
being  aware  of  this  refinement  of  equity  by 
which  the  means  of  ascertainment  stlU  re- 
main. With  the  exception  of  that  one  fiict 
which  Is  rather  a  fact  than  a  statement  of 
law,  the  rest  of  the  Judgment  Is,  in  my  opin- 
ion, admirable."  Accordingly,  it  was  decided 
that  the  owner  of  certain  bonds,  sold  by  Hal- 
lett without  authority  while  held  by  him  in 
a  fiduciary  capacity,  had  a  charge  upon  the 
balance  dne  Hallett  from  bis  bankers  on  ac- 
count of  the  deposit  of  the  proceeds  of  the 
bonds  and  money  of  bis  own  witb  the  bank- 
ets to  his  individual  credit  In  one  ajceount 
In  a  case  decided  In  1894  the  trustees  of  a 
fund  authorDKd  their  bunkers  to  collect  cer- 
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tain  debentures.  Tbe  bankers  had  occasion 
to  pay  the  parties  from  whom  the  collection 
was  made  a  larger  sum  than  was  due  upon 
the  debentures,  and  settled  the  two  transac- 
tions by  offsetting  them  and  paying  the  bal- 
ance. The  bankers  became  bankrupts  before 
paying  over  the  money  collected,  and  the 
trustees'  motion  that  they  be  paid  In  full  was 
denied.  Lord  Esher,  M.  R.,  said:  "Although 
the  result  of  the  transaction  was  only  to 
make  them  [the  bankers]  debtors  to  their 
customer,  yet  If  the  money,  whieb  was  trust 
money,  could  be  followed,  and  if  It  could  be 
shown  what  was  done  with  that  actual  mon- 
ey, the  dectrine  of  following  the  trust  would 
apply.    But  this  is  the  difficulty  in  the  case. 

*  *  *  All  that  can  be  shown  is  a  settle- 
ment of  account,  and  a  settlement  of  account 
cannot  be  followed."  Davey,  L.  J.,  said: 
"There  is  nothing  in  oar  decision  In  the  pres- 
ent case  which  is  in  conflict  with  the  decision 
in  Re  Hallett's  EsUte,  18  Ch.  Div.  696.  In 
order  to  follow  trust  money,  there  must  be 
specific  property,  capable  of  being  Ideutifled, 
into  which  the  money  has  been  converted. 

♦  •  •  That  decision  in  no  way  qualifies 
the  rule  that  there  must  be  a  specific  thing 
capable  of  being  followed."  In  re  Hallett, 
Ex  parte  Blane  [1894]  2  Q.  B.  Div.  237.  Ac- 
cording to  these  decisions,  the  foundation  up- 
on which  the  beneficial  owner's  preference 
rests  Is  the  fact  that  his  money  or  property 
has  gone  into  specific  property,  and  so  made 
It  in  whole  or  in  part  equitably  his  property, 
and  not  the  fact  that  the  trustee  or  agent 
wrongfully  converted  the  property  to  his  own 
use.  It  is,  indeed,  immaterial  whether  the 
disposition  of  the  property  was  rightful  or 
wrongful.  Says  Jessel:  "You  can,  if  the 
sale  was  rightful,  take  the  proceeds  of  the 
sale,  if  you  can  identify  them.  If  the  sale 
■was  vrrongful,  you  can  still  take  the  proceeds 
of  the  sale,  in  a  sense  adopting  the  sale  for 
the  purpose  of  taking  the  proceeds,  if  you  can 
Identify  them.  There  is  no  distinction,  there- 
fore, between  a  rightful  and  a  wrongful  dis- 
position of  the  property,  so  far  as  regards 
the  right  of  the  beneficial  owner  to  follow 
the  proceeds."  In  re  Hallett's  Estate,  IS  Ch. 
Div.  696,  708,  700.  There  is  a  large  number 
of  cases  in  this  country  relating  to  this  mat- 
ter, and  the  great  majority  of  them  hold  that 
the  braeficial  owner  must  trace  his  money  or 
prt^erty  into  some  specific  property  In  the 
possession  of  the  representative  of  the  trus- 
tee or  fiduciary  agent  to  entitle  himself  to  a 
preference  over  general  creditors;  and  that 
the  preference  will  then  consist  of  the  right 
to  appropriate  the  latter  property,  or  to  have 
It  charged  with  his  debt.  "When  trust  mon- 
ey becomes  so  mixed  up  with  the  trustee's 
individual  funds  that  it  is  Impossible  to  trace 
and  Identify  It  as  entering  into  some  specific 
property,  the  trust  ceases.  The  court  will 
go  as  far  as  it  can  in  thus  tracing  and  follow- 
ing trust  money;  but  when,  as  a  matter  of 
fact,  it  cannot  be  traced,  the  equitable  right 
of  the  cestui  que  trust  to  follow  It  fails.    Un- 


der such  drcumstancas,  If  the  trustee  has  be- 
come bankrupt,  the  coort  cannot  say  that 
the  trust  money  is  to  be  found  somewhere  In 
the  genial  estate  of  the  trustee  that  still 
remains.  He  may  have  lost  it  with  property 
of  his  own,  and  in  such  case  the  cestui  que 
trust  can  only  come  in  and  share  with  tbv 
general  creditors."  Little  v.  Chadwlck,  151 
Mass.  109-111,  23  N.  E.  1005,  7  L.  R.  A.  570. 
571.  The  following,  being  some  of  the  more 
recent  authorities  on  the  subject,  support 
these  propositions:  Goodell  v.  Buck,  67  Me. 
514;  Houghton  v.  Davenport,  74  Me.  690; 
Slater  v.  Oriental  MiUs.  18  R.  L  352,  27  AtL 
443;  Cavin  v.  Gleason,  105  N.  Y.  256,  11  N. 
E.  604;  Refining  Co.  v.  Fancher,  145  N.  Y. 
552,  40  N.  E.  206,  27  L.  R.  A.  757;  Bank  r. 
Ooetz,  1S8  111.  127,  27  N.  E.  907;  Freiberg  v. 
Stoddard.  161  Pa.  259,  28  Aa  1111;  Ferchen 
T.  Amdt.  26  Or.  121,  37  Pac.  161,  29  L.  R. 
A.  664;  Bnglar  v.  Offutt,  70  Md.  78,  16  AU. 
497;  Bank  v.  Roller,  85  Md.  405,  37  Att.  30; 
Elevator  Co.  v.  Clark,  3  N.  D.  26,  53  N.  W. 
175;  Association  v.  AusUn.  100  Ala.  313,  13 
South.  908;  Shields  y.  Thomas,  71  Miss.  260. 
14  South.  84;  Central  Nat  Qank  v.  Connecti- 
cut Mut  Life  Ins.  Co.,  104  U.  S.  54,  26  L. 
Ed.  693;  Peters  v.  Bain,  133  U.  S.  670.  693. 
10  Snp.  Ct  354,  83  L.  Ed.  696. 

It  has  been  held  in  a  few  cases  that  the 
beneficial  owner  has  a  charge  upon  the  gen- 
eral estate  In  the  possession  of  the  represent- 
ative of  the  trustee  or  fiduciary  agent,  if  it 
appears  that  the  fund  went  into  the  estate, 
although  it  cannot  be  traced  to  any  specific 
property.  This  doctrine  is  suggested,  but 
not  passed  upon,  in  York  v.  Market  Co., 
68  N.  H.  419,  37  Atl.  1038.  McLeod  v.  Ev- 
ans, 66  Wis.  401,  28  N.  W.  173,  214,  is  one  of 
the  earliest  cases,  if  not  the  earliest,  which 
has  gone  so  far,  and  appears  to  have  been 
relied  on  in  other  states  where  the  doctrine 
has  been  adopted.  Two  of  the  five  Judges 
dissented  from  the  decision.  The  case  has 
been  practically  overruled,  and  the  recent 
decisions  of  the  Wisconsin  court  are  in  har- 
mony with  the  weight  of  modem  authority. 
In  several  of  the  cases  the  question  is  con- 
sidered at  considerable  length,  and  with 
much  ability.  Silk  Co.  v.  Flanders,  87  Wis. 
237,  58  N.  W.  383;  Henry  v.  MarUn,  88  Wis. 
367,  60  N.  W.  263;  Bumham  v.  Earth,  89  Wis. 
362,  62  N.  W.  06;  Dowie  v.  Humphrey,  91 
Wis.  98,  64  N.  W.  815;  Bromley  v.  Railroad 
Co.,  103  Wis.  562,  79  N.  W.  741.  The  Kansas 
court  for  a  time  took  this  view  of  the  law 
(Peak  T.  Elllcott,  30  Kan.  156,  1  Pac.  499: 
Myers  r.  Board,  51  Kan.  87,  82  Pac.  658; 
Hubbard  v.  Manufacturing  Co.,  53  Kan.  637. 
36  Pac.  1053,  37  Pac.  625),  but  subsequently 
fell  Into  line  with  the  majority  of  the  courts, 
and  attempted  to  distinguish  its  earlier  cases 
without  expressly  overruling  them  (Burrows 
y.  Johntz,  57  Kan.  778,  48  Pac.  27;  Insurance 
Co.  V.  Caldwell,  89  Kan.  156,  52  Pac  440; 
Kansas  State  Bank  v.  First  State  Bank,  9 
Kan.  App.  839,  61  Pac.  868).  The  Iowa  court 
followed  the  earlier  Wisconsin  and  Kansas 
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cases  In  Independent  DIst  v.  King,  80  Iowa, 
497.  4S  N.  W.  908,  and  Plow  Co.  v.  Lamp,  80 
Iowa,  722,  46  N.  W.  1049;  but  later  found  it 
necessary  to  explain,  and,  It  ssems,  qualify, 
their  decisions.  Jones  y.  Obesebrough,  106 
Iowa,  303,  75  N.  W.  97.  In  tbis  case  It  is 
said:  "While  we  have  not  adhered  to  the 
rule  that,  to  Justify  a  preference,  the  money 
most  be  identified,  or  traced  to  a  particular 
fund  of  which  it  is  all  or  part,  *  *  *  we 
hare  held  that,  before  such  a  preference  can 
be  sustained,  It  must  appear  that  the  estate 
has  been  so  benefited  by  the  misappropria- 
tion of  the  trust  fund  that  its  remoral,  or  its 
equiyalent,  from  the  estate  will  be  without 
prejudice  to  creditors;  In  other  words,  that 
the  conditions  must  be  such  that  the  creditors 
have  the  same  protection  as  if  the  trust  mon- 
ey had  been  retained  in  the  bank  in  a  way 
that  it  could  be  identified  and  talcen,  which 
latter  would  be  the  right  of  a  cestui  que 
trust  under  all  authorities."  In  Missouri 
the  court  has  aligned  itself  with  what  it 
terms  "the  modem  equity  rule."  Harrison  t. 
Smith,  83  Mo.  210,  53  Am.  Rep.  571;  StoUer 
T.  Ooates,  88  Mo.  614.  The  other  rule  seems 
to  have  been  followed  in  Phillips  y.  Overfield, 
100  Mo.  466,  13  S.  W.  706;  but  it  is  said  in 
Leonard  y.  Latimer,  67  Mo.  App.  138,  that  it 
does  not  at  all  impair  the  authoritatiye  force 
of  the  other  cases;  that  "the  cases  are  not 
analogous."  Smith  v.  Combs,  49  N.  J.  Eq.  420, 
24  Atl.  9,  is  liable  to  be  classed  in  this  line 
of  authorities;  but  in  the  yery  recent  case  of 
EUIcott  y.  Kuhl,  46  Atl.  945  (decided  by  the 
prerogatiye  court  of  New  Jersey  in  July, 
1900),  it  was  said  that  in  the  former  case 
the  trust  fund  was  traced  into  bank  stock 
held  by  the  trustee  at  the  time  of  his  death, 
and  that  the  decision  was  that  the  cestui  que 
trust  was  "therefore  entitled  to  claim  its 
proceeds,  not  as  a  preferred  debt,  but  as 
property  to  which  he  bad  a  right  as  against 
the  deceased  or  those  who  claimed  under 
him." 

The  difference  in  the  authorities  after  all 
mainly  relates  to  the  application  of  the  rule, 
rather  than  to  the  rule  itself.  Generally,  it  is 
difficult,  and  not  Infrequently  impossible,  to 
trace  the  fund  into  specific  property  of  the 
estate  under  administration.  In  some  cases 
courts,  in  attempting  to  overcome  the  diffi- 
culty, baye  assumed  that  a  fund  which  went 
into  the  estate  in  the  past  is  there  still,  or 
have  found  this  to  be  the  fact  from  Insuffi- 
cient eyidence,  or  by  fallacious  reasoning. 
In  other  cases,  the  underlying  principle  of  the 
rule  seems  to  be  oyerlooked,  and  the  question 
is  treated  as  if  indebtedness  arising  from  a 
breach  of  trust  was  entitled  to  preference  in 
payment  oyer  ordinary  indebtedness,— an  er- 
roneous yiew  of  the  law,  as  has  been  seen. 
A  claimant  who  seeks  a  preference  by  reason 
of  a  trust  is  called  upon  to  proye  the  exist- 
ence of  the  trust.  In  the  absence  of  testi- 
mony on  the  point,  there  is  no  presumption 
that  a  trust  exists.  Preying  that  there  was 
a  trust  at  one  time  in  particular  property 


does  not  prove  that  the  trust  is  impressed  up- 
on other  property  at  a  later  time,  witboak 
showing  that  the  latter  is  the  proceeds  sr 
substitute  of  the  former.  In  this  case,  proof 
by  the  claimants  that  the  defendants,  actlac- 
in  a  fiduciary  capacity,  collected  money  Urn- 
them  a  year  or  six  mouths,  or  a  longer  or 
shorter  time,  before  the  appointment  of  tb* 
assignee,  does  not  prove  that  the  money  or 
property  Into  which  it  may  have  been  con- 
verted was  on  hand  at  the  time  the  assignee 
took  possession,  nor  that  the  estate  as  a 
whole  was  then  larger  or  more  valuable  tbaa  ■ 
It  would  have  been  otherwise.  The  mon^ 
may  have  been  lost,  used  in  the  payment  of. 
expenses  or  debts,  or  Invested  in  securities' 
which  turned  out  to  be  worthless.  The  {mj- 
ment  of  debts  with  the  money  would  simplj- 
transfer  the  defendants'  Indebtedness  frass- 
one  person  to  another.  It  would  not  lis- 
crease  the  value  of  their  estate  as  a  wholes  or 
the  value  that  would  he  left  after  the  psv- 
ment  of  debts.  The  money  would  go  int*" 
the  debt,  and,  if  a  trust  was  impressed  upoM 
anything  by  the  change,  it  must  be  upo» 
that.  This,  however,  would  be  of  no  prac- 
tical benefit  to  the  beneficial  owner  of  tbe 
money  unless  the  debt  was  secured  in 
way.  In  that  event  the  debt,  with  its 
rlty,  if  In  existence,  might  be  revived,  and 
charged  with  a  trust  in  his  favor.  Misap- 
propriation of  the  money  could  have  no  re- 
troactive effect  to  impress  a  trust  upon  prop- 
erty already  held  by  the  defendants,  and  nok 
procured  by  means  of  the  money.  If  tlie 
money  was  mixed  with  other  money,  or  with 
other  money  was  deposited  in  a  bank,  loan- 
ed upon  a  promissory  note,  or  Invested  in- 
other  securities  or  property,  which  came  inte 
the  possession  of  the  assignee,  the  claimank- 
could  have  a  charge  upon  the  money,  de- 
posit, note,  securities,  or  property,  and  In  - 
that  way  gain  a  preference  over  ordinals- 
creditors.  If  the  money  was  kept  or  deposit- 
ed with  other  money,  and  the  sum  varied 
from  d&7  to  day  by  reason  of  additions  and- 
withdrawals,  there  would  be  occasion  for 
taking  Into  account  a  presumption  that  tbe 
defendants  were  acting  in  good  faith,  and  se 
that  the  withdrawals  were  of  their  own  mon- 
ey. In  re  HaUett's  Estate,  13  Ch.  Div.  686. 
This  presumption  does  not  ^ist,  howeva; 
when  the  question  Is  whether  the  money  ia 
in  the  estate  as  a  whole,  for  then  bad  faftk 
is  shown  by  the  use  of  the  money.  Froaa 
these  considerations  it  appears  that  it  is  nec- 
essary to  trace  the  money  through  the  va- 
rious changes  in  its  Investment  to  spedflhe  - 
property,  in  severalty  or  in  mass,  in  the  pos- 
session of  the  assignee,  to  create  a  trust  or 
charge  in  favor  of  a  claimant.  The  tracins 
is  a  matter  of  fact,  not  law.  It  must  lie 
done,  as  in  the  decision  of  other  questions 
of  fact,  by  tbe  consideration  and  weighine 
of  competent  evidence  bearing  on  the  ques- 
tion. If  it  does  not  appear  by  a  prepoadtr- 
ance  in  the  weight  of  the  evidence  that  tte 
assignee  received  the  money  or  property  l» 
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which  It  waa  ultimately  Invested,  the  claim- 
ant miiBt  fall  back  on-  his  rights  as  an  ordi- 
nary creditor.  If  mortgages  belonging  to 
claimants  have  been  foreclosed  by  the  de- 
f  aBdanta  In  their  own  name,  with  or  without 
authority,  and  the  nominal  title  to  the  prop- 
erty Is  still  In  them,  they  hold  the  property 
In  trust  for  the  owners  of  the  mortgages. 
Jordan  y.  Cheney,  74  He.  859.  In  cases 
where  claimants  have  accepted  certlScates 
of  deposit  with  collaterals  for  collections 
made  In  their  behalf,  their  rights  are  govern- 
ed by  the  new  contract  thus  made.  If  claim- 
ants declined  to  accept  certificates  and  col- 
laterals toidered  tbem,  their  rights  would 
not  be  affected  by  the  tender. 

6.  Between  November  29,  1894,  and  the 
date  of  the  assignee's  appointment,  the  de- 
fendants, without  the  authority  or  knowledge 
of  the  owners,  collected  sundry  notes  secured 
by  mortgage  belonging  to  the  trustees  of  the 
New  Hampshire  Trust  Company,  and  dis- 
charged the  mortgages.  The  notes  and  mort- 
gages formerly  belonged  to  the  defendants, 
and  were  sold  and  delivered  by  tbem  to  the 
trust  company,  assigned  in  blank,  and  have 
been  in  the  possession  of  the  latter  and  Its 
trustees  ever  since.  The  assignments  of  the 
mtHTtgages  were  not  recorded.  The  commis- 
sioner allowed  the  amount  of  the  collections, 
with  interest,  as  a  preferred  claim.  It  is  evi- 
dent that  the  foregoing  facts  do  not  warrant 
a  preference  in  the  payment  of  this  claim  un- 
der the  rules  of  law  above  mentioned,  and 
the  commissioner's  allowance  in  that  respect 
is  set  aside. 

6.  One  Brackett  claims  a  preference  In  the 
pciyment  of  the  income  of  a  trust  fund  of 
$2,000  created  by  a  wiU,  of  which  fund  the 
defendants  were  trustees  by  appointment  of 
the  probate  court  This  question  is  govern- 
ed by  the  general  rule  just  considered.  See, 
also.  In  re  Lebanon  Trust  &  Safe-Deposit 
Bank's  Estate,  166  Pa.  St  622.  If  the  de- 
fendants deposited  the  fund  In  their  savings 
department  Brackett's  claim  would  stand 
Itte  that  of  other  depositors  in  that  depart- 
ment The  defendants  were  authorised  by 
their  charter  to  act  as  trustees  under  Judicial 
appointment  (Laws  1889,  c.  175,  {  1),  and  the 
question,  in  that  aspect  is  the  same  as  that 
decided  In  Tucker  v.  Trust  Co.,  69  N.  H.  187, 
44  Aa927. 

7.  The  defendants  bargained  100  acres  of 
land  in  North  Dakota  to  Katherine  and  John 
Morris  for  $3,070,  taking  their  notes  for  $1,- 
200, 11,500,  and  $370,  and  agreeing  to  convey 
the  land,  free  of  Incumbrances,  upon  pay- 
ment of  the  notes.  They  sold  the  $1,500  note 
of  Henry  A.  Cutter,  and  the  $1,200  note  to 
the  Wilton  Savings  Bank,  before  they  became 
due.  It  was  found  that  there  was  an  out- 
standing mortgage  upon  the  land  for  $1,050. 
Gutter  and  the  bank  have  purchased  this 
mortgage.  The  Morrises  are  ready  to  pay 
for  the  land  according  to  their  contract  The 
clainiants  ask  that  they  be  paid  in  full  from 
the   money  coming  from  the  Morrises,   and 


that  the  mortgage  be  paid  in  full  from  other 
assets  of  the  defendants.  The  claimants' 
money  partially  paid  the  defendants  for  the 
real  estate  bargained  by  them  to  the  Mor- 
rises. The  defendants  holding  the  title  to 
an  interest  In  thu  real  estate  at  the  time  of 
the  appointment  of  the  assignee,  and  the 
claimants'  money  having  been  traced  to  It 
they  are  entitled,  by  the  rule  previously  stat- 
ed, to  have  such  Interest  charged  for  the 
payment  of  their  notes.  The  defendants'  in- 
terest turned  out  to  be  the  right  to  redeem 
the  real  estate  from  the  $1,050  mortgage.  If 
thlft  is  not  of  sufflcient  value  to  pay  the  notes 
In  full,  the  claimants  must  share  with  other 
unsecured  creditors  in  the  general  assets 
for  the  balance.  No  ground,  legal  or  equi- 
table, has  been  suggested  upon  which  they 
are  entitled  to  have  the  mortgage  paid  in 
full  from  such  assets  in  the  first  instance, 
and  none  has  occurred  to  the  court 

a  Carrie  F.  and  W.  B.  Bosard  gave  the  de- 
fendants three  notes  for  $2,000,  $1,000,  and 
$1,500,  respectively,  dated  October  28,  1882, 
and  secured  the  payment  of  the  $1,500  note 
by  a  mortgage  on  certain  real  estate  in 
North  Dakota,  and  of  the  other  two  notes 
by  a  mortgage  of  the  same  real  estate  record- 
ed some  20  minutes  later  than  the  record  of 
the  first  one,  and  by  a  pledge  of  notes,  etc., 
amounting  to  $3,100.  The  defendants  sold 
the  $2,000  and  $1,000  notes  and  mortgage  to 
Eben  L.  Bartlett  December  1,  1892,  repre- 
senting that  the  mortgage  was  a  first  lien  on 
the  property,  and  guarantying  payment  of 
the  notes;  and  later  they  assigned  the  $1,500 
note  and  mortgage  to  another  party.  They 
did  not  transfer  the  collateral  notes  to  Bart- 
lett nor  Inform  him  of  their  existence.  The 
defendants  have  collected  $2,195.78  upon  the 
collaterals,  and  have  used  the  money.  Bart- 
lett claims  payment  of  this  sum  In  pref- 
erence to  other  unsecured  creditors.  If  the 
sale  and  transfer  of  the  Bosard  notes  to 
Bartlett  Incidentally  transferred  also  the  de- 
fendants' interest  in  the  collaterals  pledged 
for  the  payment  of  the  notes  (EJsty  r.  Graham, 
46  N.  H.  160),  or  if,  in  consequence  of  the 
defendants'  guaranty,  Bartlett  was  equitably 
entitled  to  the  benefit  of  the  securities  held 
by  them  (Bank  v.  Herrick,  62  N.  H.  174; 
Hunt  V.  Association,  68  N.  H.  306,  907,  308, 
38  Ati.  145),  he  would  not  necessarily  be 
entitled  to  a  preference  in  the  payment  of 
the  money  collected  by  the  defendants  upon 
the  collaterals.  His  right  in  that  regard 
would  depend  upon  his  ability  to  prove  that 
the  money  or  its  substitute  went  into  the 
possession  of  the  assignee,  as  has  already 
been  shown.  Without  such  proof,  the  claim 
would  be  no  better  than  one  made  upon  tiie 
guaranty,  and  it  would  become  immaterial 
to  him  whether  he  was  entitled  to  the  benefit 
of  the  collaterals  or  not 

9.  One  Slack  borrowed  $1,200  of  the  de- 
fendants, and  gave  a  note  therefor,  secured 
by  a  mortgage  of  820  acres  of  land  in  North 
Dakota.    The  defendants  sold  and  dellTet«d 
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the  note  and  mortgage,  assigned  In  blank, 
to  J.  W.  Slmonton,  and  guarantied  the  pay- 
ment of  principal  and  Interest.  Simonton 
has  had  possession  of  them  ever  since.  The 
assignment  of  the  mortgage  was  not  record- 
ed. Subsequently  the  defendants  obtained 
Slack's  equity,  and  In  December,  189&,  sold 
and  conveyed  one-half  of  the  land  to  other 
parties  for  |1,750,  releasing  the  claimant's 
mortgage  thereon  without  his  authority  or 
knowledge.  $320  of  the  proceeds  was  paid 
for  taxes  on  the  property.  Slmonton  claims 
a  preference  In  the  payment  of  his  note.  It 
does  not  appear  that  Slmonton  Is  entitled 
to  a  preference  under  the  role  above  men- 
tioned. 

10.  Septembw  25.  lisSS,  the  defendants 
sent  to  Henry  Heywood  and  Francis  L. 
Towne  two  certificates  of  deposit  Issued  by 
the  defendants  In  payment  for  the  proceeds 
of  two  notes  secured  by  mortgages  of  real 
estate  in  North  Dakota,  collected  by  them 
without  authority  from  the  claimants,  aad 
then  and  still  in  the  claimants'  iwssesBlon. 
The  mortgages  having  been  originally  made 
to  the  defendants,  and  being  assigned  In 
blank,  were  discharged  by  the  defendants 
when  they  collected  the  notes.  The  defend- 
ants sent  with  the  certlUcates  of  deposit  two 
notes  to  be  held  as  collateral  Becuril7  for 
their  payment.  The  claimants  retained  the 
certificates  and  collateral  notes,  and  now 
assert  title  to  the  latter  as  against  the  as- 
signee. Upon  these  facts  It  would  seem  that 
the  claimants  ratified  the  acts  of  the  defend- 
ants in  making  the  collections,  and  accepted 
the  certificates  of  deposit  with  the  collateral 
notes  In  payment  of  the  sums  collected.  If 
so,  they  are  entitled  to  the  benefit  at  the 
collaterals.  They  shonld  surrender  the  notes 
and  mortgages  originally  held  by  them  to 
the  assignee,  so  that  they  may  be  forward- 
ed to  the  parties  entitled  to  them. 

11.  In  July  1804,  the  defendants  sold  and 
delivered  to  Mrs.  Mary  A.  Qray  a  note  for  $1,- 
200  against  one  Phelps,  dated  November  22, 
1S&2,  payable  to  the  defendants  or  order  Jan- 
uary 22,  1896,  with  Interest  according  to  cou- 
pons'attached,  and  secured  by  a  mortgage  of 
real  estate  In  North  Dakota.  By  the  terms  of 
the  note.  If  any  Interest  coupon  was  not  paid 
within  10  days  after  It  became  due,  the  prin- 
cipal and  all  accrued  interest  became  due  and 
payable,  at  the  election  of  the  payees  or  their 
assigns.  The  defendants  assigned  the  mort- 
gage In  blank,  but  the  assignment  was  not  re- 
corded. They  guarantied  the  payment  of  the 
principal  and  interest,  and  reserved  the  right 
to  purchase  the  note  at  any  time  for  its  face 
value  and  accrued  interest  Mrs.  Gray  has 
bad  the  note  and  mortgage  in  her  possession 
ever  since  she  purchased  them.  The  maker 
of  the  note  did  not  pay  the  coupons  as  they 
became  due,  but  the  defendants  advanced' 
to  Mrs.  Gray  the  sums  represented  by  those 
due  May  1,  1886,  and  prior,  and  took  up  and 
held  ttaem  until  the  assignee  was  appointed, 
when  they  were  Inventoried  as  assets.    Mrs. 


Gitay  was  not  Informed  of  this  default  of  the 
maker.  At  the  time  of  the  sale  the  defend- 
ants' agent  represented  to  Mrs.  Gray  that 
two  outstanding  liens  upon  the  real  estate- 
one  In  favor  of  the  Vermont  Loan  &  Trust 
Company  for  $£00,  and  the  other  in  favor  of 
the  defendants  for  $600— had  been  paid,  or 
would  be  paid,  from  the  money  received  from 
her,  making  her  mortgage  the  first  lien  on 
the  property.  The  Vermont  Company's  Uen 
was  not  paid.  About  February,  1885,  the 
defendants,  without  the  knowledge  or  con- 
sent of  Mrs.  Gray,  discharged  her  mortgage, 
and  caused  a  new  mortgage  to  be  given  to 
the  Vermont  Company  for  the  amount  then 
due  them,  being  |1,100.  The  defendants  sub- 
sequently acquired  a  title  to  the  equity  In  the 
real  estate,  which  is  now  one  of  their  assets. 
The  assignee,  under  an  order  of  the  court, 
has  paid  all  taxes  assessed  upbn  the  real  es- 
tate, and  has  purchased  the  Vermont  Com- 
pany's mortgage.  Mrs.  Gray  claims  that  she 
should  be  paid  the  balance  due  upon  her  note 
from  the  defendants'  assets,  in  preference  to 
unsecured  creditors.  Mrs.  Gray  is  clearly 
entitled  to  be  restored  to  the  position  sbe  oc- 
cupied with  reference  to  this  real  estate  at 
the  time  the  defendants  wrongfully  dischar- 
ged her  m<»tgage.  There  is  no  practical 
difficulty  in  making  such  restoration,  since 
the  estate  now  owns  the  property  and  the 
Vermont  Company's  prior  mortgage  upon  it, 
or,  which  Is  the  same  thing  in  effect,  a  renew- 
al of  that  mortgage.  It  may  be  done  by 
charging  this  partlcnlar  real  estate  first  with 
tbe  payment  of  the  amount  due  upon  the 
Vermont  Company's  mortgage  at  the  time  of 
the  discharge  of  Mrs.  Gray's  mortgage,  and, 
secondly,  with  the  payment  of  the  amount 
due  upon  her  mortgage.  By  reason  of  the 
representations  made  to  Mrs.  Gray  at  the 
time  of  her  purchase,  the  defendants'  $600 
mcHTtgage  does  not  take  precedence  of  her 
mortgage.  It  would  seem,  from  the  order  of 
the  court,  that  the  defendants'  equity  In  this 
real  estate  is  regarded  as  of  some  value. 
Whether  Mrs.  Gray's  mortgage  was  taken 
into  account  when  the  order  was  made  does 
not  appear.  If  it  was,  and  the  feal  estate  Is 
sufficiently  valuable  to  pay  both  mortgages, 
there  will  be  no  occasion  to  consider  whether 
the  purchase  by  the  assignee  of  the  Vermont 
Company  mortgage  affected  the  priority  of 
the  charges  upon  the  real  estate.  It  should 
be  remarked,  however,  that  substantial  Jus- 
tice Is  done  between  Mrs.  Gray  and  the  unse- 
cured creditors  of  the  estate— the  real  parties 
in  interest  to  the  question— by  restoring  her 
to  her  original  position  as  to  security.  The 
promise  made  to  her  by  the  defendants  to 
pay  the  prior  Hens  upon  the  property  with 
the  money  rec^ved  from  her  was  no  more  sa- 
cred than  the  promises  made  to  unsecured 
creditors.  She,  the  same  as  they,  toc^  the 
risk  of  the  performance  of  the  promise.  She 
might  very  property  have  Insisted  that  the 
prior  mortgages  should  be  paid  and  dischar- 
ged before  sbe  paid  her  money.    The  claim 
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tbat  she  makes  to  be  paid  her  note  In  full 
from  the  general  assets  cannot  be  allowed. 

12.  In  1881,  or  prevlonsly,  the  Dakota  In- 
Testmeut  Company  sold  and  transferred  to 
AlpheuB  Gay  a  note  fw  $800,  due  in  Sep- 
tember, 1884,  secured  by  a  mortgage  of  real 
estate  In  Minnesota,  and  guarantied  its  pay- 
ment The  transfer  of  the  mortgage  was 
not  recorded.  In  April,  1891,  they  foreclosed 
the  mortgage  for  a  default  In  the  payment  of 
interest,  and  took  possession  of  the  property. 
Subsequently,  in  the  same  year,  they  sold  and 
assigned  all  their  property,  including  tbat 
acquired  upon  the  mortgage,  to  the  defend- 
ants, who  assumed  all  their  obligations.  In 
S^tember,  1884,  the  defendants  extended  the 
time  of  payment  of  the  note  five  years,  and 
took  coupons  from  one  Scbnltz  for  the  pros- 
pective interest  It  did  not  appear  what  con- 
nectlcm  Scbnltz  had  with  the  property.  In 
1896,  they  bargained  the  pr(q)erty  to  one  Hlck- 
coz  for  $800,  of  which  $50  was  paid  down, 
and  the  balance  was  to  be  paid  In  install- 
ments, the  last  to  become  due  in  NoTemb«r, 
1801.  Hlckcoz  went  Into  possession,  and  was 
to  have  a  deed  when  he  paid  tbe  considera- 
tion In  full.  He  is  able  and  willing  to  ful- 
fill his  contract  The  defendants  paid  to 
Gay  the  interest  accruing  on  his  note  down 
to  May,  1896,  although  none  was  received 
by  them  of  the  maker  of  the  note.  The  fore- 
closure and  the  contract  with  Hlckcoz  were 
made  without  the  knowledge  or  consent  of 
Gay.  He  claims  the  benefit  Of  the  defend- 
ants' contract  with  Hlckcoz,  and  that  he 
should  share  with  other  unsecured  creditors 
for  the  balance  due  upon  bis  note.  The  Da- 
kota Company's  foreclosure  was  of  the  mort- 
gagor's right  to  redeem  from  the  Gay  mort- 
gage. It  did  not  affect  Gay's  right  to  hold 
the  property  as  security  for  tbe  payment  of 
the  balance  due  upon  his  note.  The  defend- 
ants so  treated  the  matter  after  they  acquired 
the  Dakota  Company's  title.  For  nearly  five 
years  they  paid  Interest  to  Gay  as  If  the  note 
and  mortgage  were  outstanding,  although 
they  received  no  Interest  from  the  maker  of 
the  note.  The  contract  with  Hlckcoz  cannot 
be  completed  without  Gay's  co-operation. 
Gay's  proposition  to  ratify  It  provided  he  is 
paid  the  money  due  from  Hickcox  seems  rea- 
sonable. His  right  to  the  $50  already  re- 
ceived depends  upon  the  application  of  the 
rule  previously  stated. 

13.  At  a  meeting  of  the  directors  of  the  de- 
fendant corporation  held  in  Nashua,  February 
4,  1896,  James  Russell,  of  Mason,  was  ap- 
pointed special  agent  to  examine  the  books, 
securities,  and  properties  of  the  corporation 
wherever  found.  Under  the  appointment  he 
rendered  services  in  this  state  for  which  he 
charged  $GC  and  services  in  North  Dakota 
for  which  he  charged  $1,372.14;  and  for  the 
latter  sum  he  claims  a  preference  of  pay- 
ment under  a  North  Dakota  statute  giving  a 
preference  for  wages.  The  claimant  has  not 
specified  the  statute  upon  which  he  relies  to 
gain  a  preference.    Whatever  the  statute  may 


be.  It  Is  not  seen  how  It  can  aflect  his  claim 
in  this  proceeding.  He  is  a  citizen  of  tbe 
state,  the  defendants  were  incorporated  and 
located  in  the  state,  and  the  contract  'was 
made  and  the  proceeding  Is  pending  here. 
The  contract  must  have  been  made  with  ref- 
erence to  the  laws  of  tbe  state,  so  far  as  in- 
soIvMicy  proceedings  are  concerned,  for  tbis 
was  the  jurisdiction  In  whicb  such  proceed- 
ings would  probably,  if  not  necessarily,  be 
prosecuted.  There  Is  no  consideration  of 
comity  which  requires  the  recognition  of  a 
North  Dakota  statute  in  the  matter.  Tbe 
Eights  of  its  citizens  or  tbe  rights  of  prc^terty 
within  Its  jurisdiction  are  not  involved  In 
tbe  question.  The  defendants'  assets  must 
be  distributed  according  to  the  laws  of  tbis 
state,  under  which  they  are  being  collected. 
Tbe  principle  applies  which  governs  in  the 
administration  of  the  estates  of  deceased  per- 
sons. Story  states  it  as  follows:  "Tbe  es- 
tablished rule  now  is  that,  in  regard  to  cred- 
itors, the  administration  of  assets  of  deceased 
persons  Is  to  be  governed  altogether  by  the 
law  of  tbe  country  where  the  executor  or 
administrator  acts,  and  from  which  be  de- 
rives his  authority  to  collect  them;  and  not 
by  that  of  the  domicile  of  tbe  deceased." 
Story,  Confl.  Laws,  {  524.  See,  also.  Dicey. 
Confl.  Laws,  674;  Wtaart  Confl.  Laws,  I  654, 
This  state  is  tbe  domicile  of  the  insolvent 
as  well  as  the  forum  of  the  proceeding.  Tbe 
claim  of  preference  must  be  disallowed. 

14.  Tbe  facts  relating  to  the  claims  of  sev- 
eral other  creditors  are  stated  in  the  case, 
but  It  Is  believed  that  the  principles  of  law 
herein  recognized  and  stated  cover  the  ques- 
tions arising  upon  them,  and  render  it  un- 
necessary to  make  a  particular  statement  of 
them.    Case  discharged. 

BLODGETT,  O.  J.,  and  PBASLBB.  J^  did 
not  sit    The  others  concurred. 


BANK  OOM'RS  v.  GRANITE  STATE  PROV- 
IDENT ASS'N. 

(Supreme  Conrt  of  New  Hampshire.  Hillsboro. 
March  15.  1901.) 

FOREIGN  CORPORATIONS  —  INSOLVENT  COR- 
PORATIONS —  INSOLVENCY  —  FUND  IN  FOR- 
EIGN STATE— APPLICATION— RIGHTS  OP  FOR- 
EIGN CREDITORS— DISTRIBUTION  OF  ASSETS 
-FOREIGN  JUDGMENT— OPERATION  THERE- 
OF—CONCLUSIVENESS. 

1.  Where  an  assignee  is  appointed  for  an  io- 
Bolvent  corporation,  and  an  ancillaiy  receiver  is 
appointed  In  another  state,  a  decision  of  the 
courts  of  the  latter  state  is  only  binding  on  the 
courts  of  the  former  in  so  far  as  it  relates  to 
assets  of  the  corporation  situated  within  th« 
foreign  state,  though  the  assignee  appeared  in 
such  proceedings. 

2.  Creditors  and  stockholders  of  a  corpora- 
tion, without  regard  to  their  residence,  implivd- 
iy  agree,  by  assuming  such  relations,  that  the 
fiaai  settlement  of  its  affairs  in  case  of  in- 
solvency shall  be  made  in  the  state  of  its  in- 
corporation, and  under  the  laws  thereof. 

3.  Where  a  corporation  deposits  a  fund  witli 
a  foreign  state  for  the  purpose  of  doing  busi- 
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nesB  therein,  and  becomea  InsolTent,  and  the 
foreign  state  retains  anch  fnnd  for  the  pay- 
ment of  corporation  creditora  residing  within 
sucb  state,  such  creditors  can  only  participate 
in  the  general  distribution  of  property  of  the 
corporation  to  the  extent  of  nnpald  balances  of 
their  claims. 

4.  Where  an  insoWent  corporation  has  credit- 
ors in  a  foreign  state,  and  assets  therein,  wliich 
are  not  a  trust  fund  to  protect  such  creditors, 
which  the  foreign  state  retains,  and  distributes 
to  the  creditors  residing  in  such  state,  they  are 
only  entitled  to  participate  in  the  general  dis- 
tribotion  of  the  corporate  assets  to  the  extent 
of  eqaaliung  their  dividends  with  those  of  do- 
mestic creditors,  and  are  not  entitled  to  share 
in  such  distribution  if  the  dividend  received 
from  the  foreign  state  exceeds  the  dividend  paid 
on  the  general  distribution. 

Proceeding  by  the  bank  commissioners 
agalnet  the  Granite  State  Provident  Associa- 
tion for  winding  np  the  aftairs  of  the  de- 
fendant as  an  insolvent  corporation.  Case 
discharged. 

John  Hatch,  for  plaintiffs.  Taggart  ft 
Bingham,  for  assignee.  Harry  B.  Loveren, 
L«zow.  McKellar  &  Wells,  and  Harry  S. 
Bandler,  for  New  York  receiver.  Harry  B. 
Ix>veren  and  Howard  W.  Hayes,  for  New 
Jersey  recover.  Harry  B.  Loveren,  for 
Michigan  and  Rhode  Island  receivers.  Drury 
&  Hurd,  for  Maryland  shareholders.  Ed- 
ward I.  Baker,  for  Cobe  and  others,  assign- 
ees of  certificate  holders. 

CHASE.  J.  The  defendants  were  Incor- 
porated in  this  state  In  1881,  and  were  au- 
thorized, among  other  things,  to  carry  on 
the  haslness  of  a  building  and  loan  associa- 
tion. lAws  1881,  c.  233.  Upon  petition  of 
the  plaintiffs,  David  A.  Taggart  was  ap- 
pointed assignee  of  their  property  and 
effects  March  18,  1896,  under  the  provisions 
of  sectlcm  IS,  c  162,  Pub.  St  He  accepted 
the  trust,  and  has  substantially  converted 
all  the  assets  in  his  possession  into  cash. 
The  defendants  did  business  In  24  states, 
and  ancillary  receivers  were  appointed  in 
16  of  them.  These  receivers  have  also  sub- 
stantially converted  the  assets  received  by 
them  Into  cash.  Some  of  them  are  ready 
and  willing  to  remit  their  balances  of  cash 
above  expenses,  etc.,  to  the  aK;ignee,  some 
have  refused  to  remit  and  some  are  unde- 
cided whether  they  wlU  remit  or  not  The 
assignee  has  on  band  a  sufficient  sum  of 
money  to  pay  the  expenses  of  administra- 
tion In  this  state  and  the  debts  that  have 
been  proved  here,  and  leave  a  balance  for 
distribution  among  shareholders.  The  share- 
holders number  over  20,000.  More  than 
3.000  of  them  reside  in  New  York.  The  de- 
fendants deposited  |100,000  with  the  New 
York  superintendent  of  banks,  in  compli- 
ance with  the  provisions  of  the  banking  law 
of  the  state.  In  order  to  secare  the  privilege 
of  doing  business  there.  An  ancillary  re- 
celrer  in  that  state  was  appointed  in  an  ac- 
tion brought  by  the  attorney  general,  In 
behalf  of  the  people,  for  the  sequestration 
and  preservation  of  the  assets  and  property 


of  the  defendants  in  the  state,  and  for  an 
equitable  distribution  of  the  same  among 
the  persons  entitled  thereto.  Taggart  ap- 
peared in  the  action,  and  claimed  that  the 
funds  collected  by  the  receiver  should  be 
paid  to  him  for  distribution.  The  receiver 
has  realized  about  $69,000  from  the  sale  of 
real  estate  located  there,  and  from  collec- 
tions upon  mortgages  and  other  obligations 
due  from  parties  In  that  state,  sent  to  him 
by  the  assignee  under  authority  given  by 
this  court.  He  also  has  received  from  the 
superintendent  of  banks  the  $100,000  above 
mentioned.  For  convenience,  the  first-named 
sum  is  hereinafter  designated  as  the  "gen- 
eral fund,"  and  the  last-named  as' the  "spe- 
cial fund."  Creditors  residing  In  New  York 
have  claims  amounting  to  nearly  |117,000i 
and  the  aggregate  par  valne  of  the  shares 
of  shareholders  residing  there  Is  npwards 
of  1200,000.  The  court  of  that  state  has  ad- 
Judged  that  the  receiver  pay  to  Taggart  the 
general  fund,  less  costs,  etc.,  upon  his  giv- 
ing an  undertaking  with  sufildent  sureties 
In  a  sum  double  the  amount  so  paid,  to  pay 
the  New  York  creditors  and  shareholders 
the  same  rates  of  dividend  that  are  awarded 
to  other  creditors  and  shareholders  through- 
out the  country,  without  deduction  on  ac- 
count of  payments  to  the  former  of  divi- 
dends from  the  special  fund;  or,  in  default 
of  so  doing,  to  return  the  general  fund  to  the 
New  York  receiver.  As  to  the  special  fund, 
the  court  decreed  that  after  deducting  costs, 
etc..  It  should  be  applied  first  to  the  payment 
of  the  balance.  If  any,  due  New  York  cred- 
itors, and  then  to  the  payment  of  New 
York  shareholders  In  proportion  to  their  re- 
spective claims  until  paid  in  full,  and,  final- 
ly, if  any  balance  was  left,  to  pay  it  to  the 
assignee. 

1.  One  question  raised  relates  to  the  effect 
of  the  decision  in  the  New  York  case,— Peo- 
ple V.  State  Provident  Ass'n,  161  N.  Y.  492, 
5S  N.  E.  1053.  Is  this  court  bound  to  dis- 
tribute the  fund  within  Its  control  so  that 
New  York  shareholders  shall  receive  the 
same  percentage  thereof  that  shareholders 
outside  that  state  receive,  notwithstanding 
the  New  York  residents,  according  to  that 
decision,  are  entitled  to  additional  payments 
from  the  funds  In  that  state?  It  has  been 
decided  by  the  UnltM  States  supreme  court 
that  a  Judgment  In  a  state  court  against  a 
person  appointed  receiver  ancillary  to  an  • 
appointment  by  a  court  of  another  state 
binds  only  the  property  that  is  in  his  cus- 
tody as  receiver  within  the  state  In  which 
the  Judgment  Is  rendered,  the  court  In  which 
primary  administration  was  had  retaining 
the  ctistody  of  the  remainder.  Reynolds  v. 
Stockton.  140  TJ.  S.  2f54,  11  Sup.  Ct  773,  35 
L.  Ed.  464.  In  the  opinion  It  is  said  (page 
272.  140  U.  S.,  page  778,  11  Sup.  «.,  and 
page  470,  86  L.  Ed.):  "Whatever  orders, 
judgments,  or  decrees  may  be  rendered  by 
the  courts  of  another  state  in  respect  to  so 
much  of  the  estate  as  Is  withl^  its  limits 
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moBt  be  accepted  as  concluBlve  In  the  courts 
of  prlmaiy  administration;  and  whatever 
matters  are  by  the  courts  of  primary  admin- 
istration permitted  to  be  litigated  in  the 
courts  of  another  state  come  within  the 
same  rale  of  conclusiveness.  Beyond  this 
the  proceedings  of  the  courts  of  a  state  in 
which  ancillary  administration  is  held  are 
not  conclusive  upon  the  administration  in 
the  courts  of  the  state  In  wlilch  primary  ad- 
ministration  is  had.  And  this  rule  is  not 
changed  althongb  a  party  whose  estate  is 
being  administered  by  the  courts  of  one 
state  permits  himself  or  itself  to  be  made 
a  party  to  the  litigation  in  the  other."  This 
court,  then,  is  bound  by  the  New  York  de- 
cision so  far  as  it  relates  to  the  property 
within  the  limits  of  that  state,  and  no  fur- 
tlier.  The  appearance  of  the  assignee  in 
the  action  did  not  enlarge  its  binding  effect 
here,  for  the  reason,  if  for  no  other,  that  the 
issue  alleged,  beard,  and  decided  In  the  ac- 
tion related  solely  to  the  rights  of  the  par- 
ties in  the  property  located  in  that  state. 
The  decision  as  to  the  general  fund  was  that 
all  the  creditora  of  the  corporation,  wherever 
residing,  are  entitled  to  have  it  distributed 
among  them  "upon  principles  of  perfect 
equality."  Dpon  this  point,  the  court  say, 
citing  Blake  v.  McClung,  172  U.  S.  239,  19 
Sup.  Ct.  1(S5,  43  L.  Ed.  432,  in  support  of  the 
proposition:  "The  courts  of  one  state  have 
no  right  to  favor  domestic  creditors  in  the 
distribution,  but  it  most  be  made  upon  the 
principle  that  equality  is  equity."  The  de- 
cision as  to  the  special  fund  was  that  it  was 
a  trust  fund  set  apart  by  the  defendants  for 
the  benefit  of  the  creditors  and  shareholders 
residing  in  Xew  York.  The  decision  is  based 
upon  the  provisions  of  the  local  statute,  in 
compliance  with  which  the  defendants  de- 
posited the  fund  with  the  superintendent  of 
banks  to  obtain  the  privilege  of  doing  busi- 
ness in  the  state.  The  court  say  that:  "By 
the  act  of  the  corporation  Itself  in  availing 
Itself  of  the  benefit  of  the  statute  it  has  de- 
voted this  fund  to  the  benefit  of  the  domes- 
tic creditors  and  shareholders,  at  least  so 
far  as  to  enable  them  to  receive  payment 
upon  all  their  obligations  in  full.  There- 
fore the  application  of  the  fund  to  their 
benefit  in  ttie  first  instance  does  not  infringe 
upon  the  provision  of  the  federal  constitu- 
tion that  citizens  of  each  state  shall  be  en- 
■  titled  to  all  the  privileges  and  immunities 
of  citizens  in  the  several  states."  The  con- 
dition Imposed  upon  the  transfer  of  the  gen- 
eral fund  to  this  state  was  not  complied 
with,  and  the  fund  remains  In  the  posses- 
sion of  the  Xew  York  receiver.  Consequent- 
ly, the  question  before  the  court  is  not  at- 
tMided  with  complications  that  might  arise 
if  the  general  fund  had  been  received  by 
the  aslgnee  upon  the  terms  stated  in  the 
New  York  Judgment.  The  defendant  cor- 
poration was  Incorporated  in  this  state. 
This  was  its  corporate  home.  Creditors  and 
Btaoreholden  of  the  corporation,  when  they 


became  such,  wherever  the  transaction  took 
place,  impliedly  agreed  that  in  case  of  in- 
solvency the  final  settlement  of  the  corpora- 
tion's affairs  should  be  made  in  this  state, 
and  be  governed  by  the  laws  of  the  state. 
Railroad  Co.  v.  Gebhard,  109  V.  8.  527.  3 
Sup.  Ct  963,  27  L.  Ed.  1020;  Hawkins  v. 
Glenn,  131  U.  S.  319,  331,  332,  9  Sup.  Ct. 
739,  83  L.  Bd.  184.  The  provisions  of  the 
statute  of  this  state  relating  to  the  insolv- 
ency of  an  Institution  of  this  kind  (Pub.  St. 
c.  1(>2,  a  12-25)  form  a  complete  system  of 
insolvency  law,  under  which  the  property 
of  the  institution  may  be  placed  in  the  ens- 
tody  of  the  law,  converted  into  money,  and 
divided  among  its  creditors,  and  the  cor- 
poration be  practically  dissolved.  In  a  case 
decided  at  this  term  (Bank  Com'rs  v.  Secu- 
rity Tmst  Co..  49  Ail.  113)  It  was  held  that 
the  legislature  intended  that  the  bankruptcy 
rule,  so  called,  should  apply  in  the  proof  of 
secured  claims  In  a  proceeding  under  these 
provisions;  that  Is,  that  'such  a  creditor 
should  be  allowed  to  prove  only  the  balance 
of  his  claims  above  the  value  of  bis  secari- 
ties.  Applying  this  principle  to  the  case  In 
hand,  and  giving  the  decision  In  People  t. 
State  Provident  Asa'n.  lOx  N.  Y.  492.  55  X. 
EI  1063,  full  effect,  it  follows  that  the  cred- 
itors and  shareholders  residing  in  New  York 
are  entitled  to  prove  in  this  proceeding  only 
the  balances  of  their  claims  above  the  pay- 
ments to  which  they  are  entitled  under  the 
Xew  York  decision.  This  would  have  been 
the  result  if  they  had  resided  in  this  state, 
and  the  special  fund  had  been  pledged  to 
them  collectively  as  security  for  the  pay- 
ment of  their  respective  claims.  It  is  said 
by  the  New  York  court  that  the  transaction 
by  which  the  fund  was  lodged,  with  the 
superintendent  of  bonlcs  was  "something 
more  than  a  mere  deposit  as  security";  that 
it  was  "in  the  nature  of  a  fund  held  in  trust 
for  the  benefit  of  domestic  creditors  and 
shareholders."  Stating  the  proposition  in 
another  form,  the  Interest  of  the  Xew  York 
creditors  and  shareholders  in  the  fund  is  in 
the  nature  of  the  interest  of  cestuis  que 
trustent  in  a  trust  fund  created— First  to 
pay  those  of  them  who  are  creditors  simply 
their  claims  in  full  or  proportionately;  sec- 
ond, to  pay  from  the  balance,  if  any,  those 
who  are  shareholders  their  claims  in  full  or 
proportionately;  and,  third,  to  pay  the  ulti- 
mate balance,  if  any,  to  the  assignee.  The 
fact  that  the  transaction  creating  the  rights 
of  the  creditors  and  shareholders  was  in  the 
form  of  a  trust,  instead  of  a  pledge,  does 
not  make  the  rule  above  mentioned  any  the 
less  applicable  to  it.  The  object  was  se- 
curity, and  the  difference  is  one  of  words, 
rather  than  substance.  In  either  case  the 
creditors  and  shareholders  have  the  right  to 
have  the  fund  set  apart  by  the  defendants 
for  their  benefit  appropriated  accordingly. 
The  lns<rfvency  proceeding  creates  the  neces- 
sity for  a  settlement  of  the  trust  the  same 
as  for  the  settlement  of  pledges.    The  event 
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upon  the  happening  of  wblch  the  trust  was 
to  be  executed  has  arrlyed,  namely,  Inabil- 
ity of  the  defendants  to  pay  their  obllga- 
tions  In  foU.  Under  these  circumstances 
the  statutes  of  this  state  require  the  New 
Tork  creditors.  In  common  with  all  other 
secured  creditors,  domestic  and  foreign,  to 
apply  the  value  of  their  securities  to  their 
claims,  and  prove  for  the  balance.  They 
bare  the  right  to  prove  the  claims  here,  but 
they  must  prove  them  as  they  are;  that  is, 
as  secured  claims.  Goodall  v.  Marshall,  11 
N.  H.  88^  35  Am.  Dec.  472;  Loomla  v.  Far- 
num,  14  N.  H.  119.  When  creditors  offer 
their  claims  for  proof,  the  law  of  this  state 
gays  to  all  alike,  "Make  the  proper  allowance 
tot  your  securities,  and  the  balance  will  be 
allowed."  If  difficulties  may  arise  in  some 
cases  in  determining  the  value  of  securities, 
there  is  none  In  this  case.  The  securities 
have  been  converted  Into  cash,  and  the  cash 
Is  hi  the  custody  of  the  New  York  receiver. 
Creditors  have  presented  claims  there 
amounting  to  nearly  $117,000.  There  is 
about  $ti8,000  In  the  possession  of  the  New 
'York  receiver,  which  must  be  applied  to- 
wards the  payment  of  the  claims  there,  since 
the  receiver,  under  the  direction  of  the 
court,  declines  to  send  the  money  to  the  as- 
signee. This  money  is  applicable  in  the 
Drst  instance  to  the  payment  of  debts.  So 
applying  it,  there  will  be  a  balance  of  some 
{48.000  of  the  New  York  debts  unpaid,  and 
for  the  payment  of  this  balance  the  special 
fond  is  security.  This  fund  is  sufficient  to 
pay  the  balance  and  leave  about  $52,000  for 
payment  of  shareholders'  claims,  leaving  a 
balance  of  about  $148,000,  or  74  per  cent.,  of 
those  claims  unprovided  for  if  those  claims 
are  provable  at  their  par  value.  These  fig- 
ures are  used  merely  by  way  of  illustration. 
The  facts  are  not  definitely  stated  in  the 
case,  and  must  be  determined  at  the  trial 
term.  The  point  is  that  the  balances  of  the 
shareholders'  claims,  whatever  they  may 
be,  are  provable  in  this  proceeding,  and  upon 
them  the  owners  are  entitled  to  share  In  the 
distribution  of  the  funds  under  the  control 
of  this  court.  In  common  with  all  other 
shareholders,  domestic  and  foreign. 

2.  There  is  a  special  fund  in  New  Jersey, 
but  the  facts  in  reUtlon  to  it  are  not  reported. 
If  what  has  been  said  regarding  the  New 
Tork  fund  does  not  dispose  of  the  questions 
pertaining  to  the  New  Jersey  fund,  the  lat- 
ter must  be  considered  upon  a  new  case. 

3.  Another  question  reserved  relates  to  the 
rights  of  unsecured  shareholders  who  reside, 
or  have  proved  claims,  in  states  where  there 
are  ancillary  receivers,  who  have  not  trans- 
ferred the  money  in  their  possession  to  the 
assignee  for  distribution.  The  statute  pro- 
vides that  the  remainder  of  the  proceeds  of 
the  property,  after  the  payment  of  the  ex- 
penses of  the  assignment  and  the  "debts, 
claims,  and  obligations  owing  by  the  institu- 
tion," shall  be  "divided  among  ^e  stockhold- 
ers according  to  their  interests."    Pub.  St 


c.  162,  i  20.  The  principle  that  "equity  ia 
equality"  is  here  recognized.  The  division 
contemplated  is  one  made  "upon  principlea 
of  perfect  equality."  Blake  v.  McClung,  172 
U.  S.  239,  19  Sup.  Ct  1«S,  43  L.  Ed.  432. 
The  statute  makes  no  distinction  on  account 
of  the  residence  of  shareholders.  It  regards 
all  alike,  wherever  they  reside.  Their  inter- 
ests are  represented  by  the  amounts  of  their 
claims  as  allowed  In  the  proceeding.  Each 
shareholder,  whether  domestic  or  foreign,  is 
entitled  to  receive  the  same  percentage  upon 
his  claim  as  every  other  shareholder  receives. 
Such  a  division  could  be  more  conveniently 
made  if  all  ancillary  receivers  would  trans- 
fer their  funds  to  the  assignee.  It  would  be 
a  simple  problem  to  determine  what  percent- 
age the  single  fund  thus  formed  would  be  of 
the  amount  of  aU  the  claims,  and  to  distrib- 
ute the  fund  according.  In  view  of  tbe 
certainty  of  such  division  and  the  convenience 
of  this  method  of  making  It,  it  seems  probable 
that  all  ancillary  receivers,  acting  under  the 
direction  of  the  courts  appointing  them,  will 
forward  their  funds  to  the  assignee.  The 
case  Is  eminently  one  that  requires  the  co- 
operation of  all  courts  which  have  Jurladictloo 
of  any  of  the  funds.  In  order  to  attain  the 
object  desired  by  all  with  the  least  delay  and 
expense,  and  the  least  liability  to  error.  If, 
however,  the  funds  In  any  state  are  withhsld 
for  any  reason  from  the  assignee,  the  court 
here  will  be  obliged  to  undertake  the  difficult . 
task  of  securing  indirectly  equality  In  tbe 
distribution.  Goodall  v.  Marshall,  11  N.  H. 
88,  101,  35  Am.  Dec.  472.  In  that  case  it 
wlU  be  necessary  to  ascertain  what  share- 
holders receive,  or  are  entitled  to  receive, 
dividends  in  the  other  states,  and  tbe  amount 
of  such  dividends.  If  the  receiver  in  any 
state  retains  the  funds  In  his  possession,  and 
they  are  sufficient  in  amount '  to  pay  the 
shareholders  who  have  proved  their  claims  in 
the  state  a  larger  percentage  than  sharehold- 
ers generally  will  be  entitled  to  under  the 
distribution  to  be  made  here,  such  foreign 
shareholders  will  not  be  entitled  to  any  por- 
tion of  tbe  funds  here.  For  example,  if  the 
percentage  to  which  shareholders  generally 
will  be  entitled  proves  to  be  30,  and  certain 
shareholders  will  receive  35,  per  cent  from 
one  or  more  ancillary  receivers,  they  will  be 
entitled  to  nothing  in  this  proceeding.  If 
they  receive  only  25  per  cent,  they  will  be 
entitled  to  receive  here  an  additional  5  per 
cent  The  remarks  of  the  court  in  a  recent 
English  case  upon  a  kindred  question  are 
pertinent  In  this  connection.  The  court  said: 
"No  doubt  in  a  case  in  which  French  assets 
were  distributed  so  as  to  give  French  cred- 
itors as  such  priority,  in  distributing  the  Eng- 
lish assets  the  court  would  be  astute  to  equal- 
ize tho  payments,  and  take  care  that  no 
French  creditors  should  come  in  and  receive 
anything  till  tbe  English  creditors  had  been 
paid  a  proportionate  amount  But,  subject 
to  that  which  is  for  the  purpose  of  doing 
what  is  equal  and  Just  to  all  the  creditor&  I 
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•%aow  of  no  law  under  which  the  English 
creditors  are  to  be  preferred  to  foreigners." 
In  re  Kloebe,  28  (Si.  Dlv.  175,  177.  See,  also, 
'Make  v.  McClung,  172  U.  S.  239,  257,  19  Sup. 
-<%.  165,  43  L.  Ed.  432.    Case  discharged. 

PARSONS  and  PEASLEE,  JJ.,  did  not  alt 
The  others  concurred. 


CHAMBERS  T.  CARROLL  et  al. 

<Supreme  Coart  of  Penngylrania.    May  20, 

1901.) 

NEGLIGBNCB— PROXIMATE  CAUSB. 
While  plaintiff  and  another  n-ere  sitting  on 
.«  log  in  a  vacant  lot,  defendant  negligently 
4rave  In,  so  tliat  unless  the;  moved  he  would 
pass  oyer  them.  In  their  efforts  to  escape,  one 
•(  them  moved  the  log,  which  threw  plaintiff 
-•nder  the  team.  Held,  that  defendant's  negli- 
.4tence  was  the  proximate  cause  of  the  accident. 

Appeal  from  court  of  common  pleas,  Pbila- 
4riphla  county. 

Action  by  William  Chambers,  In  his  own 
-tight  and  as  father  and  next  frl«id  of  Wil- 
liam Chambers,  against  Michael  J.  Carroll 
«Bd  others,  trading  as  H.  C.  Carroll  &  Son. 
Judgment  of  nonsuit,  and  plaintiff  appeals. 
-Reversed. 

Albert  D.  Wilson,  for  appellant  Thomas 
IBarle  White,  for  appellees. 

FELL,  J.  The  facts  on  wbldi  the  ques- 
tion to  be  considered  arises  may  be  briefly 
«tated.  William  Chambers,  a  boy  12  years 
'Md,  was  seated  on  a  log  one  foot  in  diameter 
and  four  feet  long,  which  was  on  a  vacant 
lot,  close  to  the  end  of  a  frame  shop  that 
ftonted  on  Haverford  avenue,  about  midway 
lietween  Fifty-Ninth  and  Sixtieth  streets. 
Tbe  shop  was  eight  feet  from  the  cmrb,  and 
the  space  between  It  and  Fifty-Ninth  street 
was  open.  A  companion  named  Kennedy  sat 
.«a  a  piece  of  board  between  Chambers  and 
tbe  avenue.  A  horse  and  cart  owned  by  the 
defendants  and  in  charge  of  their  driver  were 
suddenly  turned  from  the  avenue,  and,  wlth- 
«at  warning,  crossed  tbe  curb  and  the  foot- 
iralk  to  the  vacant  lot.  The  horse  was  driven 
«a  rapidly  that  the  boys  did  not  see  him  until 
'be  was  almost  on  tbem,  and  he  passed  so 
near  tbe  end  of  the  shop  as  not  to  leave  room 
'for  them  to  sit,  or,  probably,  to  stand,  be- 
tween it  and  the  wheel  of  tbe  cart;  tbe  dis- 
tance from  the  building  to  the  wheel,  accord- 
'Ing  to  the  estimates  of  the  witnesses,  being 
from  one  to  four  feet  Kennedy  first  saw  the 
danger,  and  sprang  up  and  ran  by  Chambers, 
calling  to  him  to  get  out  of  the  way.  Ken- 
nedy escaped  without  injury.  Chambers,  In 
Ms  attempt  to  esc'ni>e,  was  pushed  or  struck 
tiy  the  log,  and  fell  under  the  wheel,  which 
passed  over  his  leg.  What  caused  the  log  to 
move,  did  not  clearly  appear.  He  testified 
-that  when  he  heard  the  call,  the  horse  was 
'«ithin  a  few  inches  of  him,  and,  when  he 
"went  to  get  up,  the  log  hit  bis  leg  and  knock- 
ed him  down;   that  he  did  not  know  what 


moved  the  log,  but  thought  that  Kennedy 
must  have  kicked  It  as  he  ran.  Kennedy 
testifled  that  he  did  not  touch  the  log.  There 
was  testimony  that  earth  had  been  banked  up 
against  the  end  of  the  shop  to  the  height  of 
over  a  foot,  making  an  Incline  at  the  place 
where  the  log  lay.  The  curb  was  eight  inches 
high,  and  carts  had  not  before  crossed  it  at 
this  place,  but  had  entered  the  lot  at  a  point 
on  the  other  side  of  the  shop,  near  Sixtieth 
street.  The  testimony  made  out  a  prima 
facie  case  of  negligence  on  the  part  of  the 
driver,  who,  without  warning,  turned  from 
tbe  street  and  drove  on  the  lot  where  the 
boys  were  seated,  and  were  in  plain  view 
after  he  reached  Fifty-Ninth  street.  The 
learned  trial  judge  regarded  the  case  as  a 
close  one,  but  entered  a  nonsuit  on  the 
ground  that  the  plaintiff  was  thrown  or  for- 
ced under,  the  wheel  by  the  movement  of  the 
log,  and  whether  its  movement  was  caused 
by  Kennedy's  striking  it  or  by  the  plaintiff 
in  his  effort  to  escape,  tbe  cause  of  tbe  acci- 
dent was  not  one  for  which  tbe  defendant 
was  liable.  This,  we  think.  Is  not  the  correct 
view.  The  wrongful  act  of  the  driver  was 
the  direct  and  proximate  cause  of  tbe  plain- 
tiff's injury.  It  placed  him  in  a  position  of 
imminent  peril,  where  he  would  have  been 
run  over  if  he  bad  sat  still,  and  where  his 
only  means  of  escape  was  to  run  at  the  side 
of  the  horse  and  In  front  of  tbe  wheel  until 
he  passed  the  shop.  If  the  log  had  been  in 
bis  way,  and  he  had  fallen  over  it  or  if  it 
had  not  been  there  at  all,  and  he  had  tripped 
and  fallen  from  some  other  cause  as  be  ran, 
.his  fall,  while  resulting  in  his  injury  by  pre- 
venting his  escape,  would  not  have  been  its 
dominant  cause,  but  only  an  incident  of  it 
The  result  is  the  same  if  the  movement  of  the 
log  forced  him  tmder  the  wheel,  and  whether 
its  movement  was  caused  by  Kennedy  in 
striking  It  as  he  passed,  or  by  tbe  plaintiff 
In  rising  from  it,  either  act  would  be  an  acci- 
dental one,  resulting  from  the  alarm  and 
the  necessity  for  hasty  action  caused  by  the 
negligent  act  of  the  driver,  and  neither  would 
relieve  the  defendant  of  responsibility.  In 
no  sense  was  tbe  rolling  of  tbe  log  an  In- 
dependent Intervening  cause  which  interrupt- 
ed the  natural  sequence  of  events  and  brol:e 
the  chain  of  responsibility.  It  did  not  in- 
flict the  injury,  but  only  retarded  the  plain- 
tlfTs  movements  and  prevented  his  escape. 
Had  it  Inflicted  the  injury,  it  would  not  have 
been  the  responsible  cause,  for  It  would  have 
been  an  intervening  cause  set  in  motion  by 
the  negligent  act  of  the  driver.  Moreover, 
it  would  have  been  an  Innocent  cauae,  and 
between  an  Innocent  and  a  culpable  cause, 
the  latter  will  be  held  to  be  the  proximate 
and  legally  responsible  cause.  In  CSty  of 
Pittsburgh  V.  Grier,  22  Pa.  B4,  piles  of  pig 
iron  had  been  negligently  left  on  a  whaif 
near  the  low-water  mark.  When  the  river 
rose,  a  steamboat  In  order  to  avoid  Injury 
by  the  iron,  was  backed  Into  tbe  stream, 
where  It  was  injured  (fiv^r&Mitlng  object 
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It  waa  said  in  the  opinion:  "But  a  cause 
is  not  too  remote  to  be  looked  to  because  It 
produced  the  danger  by  means  of  an  Inter- 
mediate agency.  When  the  Injury  was  the 
Immediate  consequence  of  some  peril  to 
which  the  suflFering  party  was  obliged  to 
expose  himself  In  order  to  avoid  the  one  for 
which  he  snes,  it  is  proximate  enough."  The 
Judgment  is  reyersed,  with  a  procedendo. 


In  re  NEAFIE'S  ESTATB. 

Appeal  of  SEDDINGER 

(Supreme  Court  of  Pennsylvania.    May  13, 

1901.) 

SUBSTITUTION    OF    TRUSTEKS. 

Under  Act  April  9,  1868  (P.  L.  18B),  an- 
thorixing  certain  courts  to  appoint  and  remove 
trustees,  and  providing  that  the  cestuis  que 
trustent,  or  a  majority  of  them  having  the  life 
estate,  siiall  have  the  right  to  choose  trustees, 
and  that  on  their  petition  the  court  shall  re- 
move the  acting  trustee  and  appoint  another  as 
chosen  by  them,  a  cestui  que  trust  is  not  en- 
titled to  a  substitution  of  trustees  without  sub- 
stantial cause  shown:  and  it  is  not  enough  that 
the  cestui  que  trust  has  a  lack  of  confidence  in 
the  trustee,  or  that  she  had  unfriendly  feelings 
towards  Um,  affecting  her  health,— there  being 
no  act  or  omission  of  his  to  justify  it. 

Appeal  from  orphana'  court,  Philadelphia 
coxmiy. 

In  the  matter  of  the  estate  of  Jacob  O. 
Neafle,  deceased.  From  a  decree  removing 
Matthias  Seddlnger,  trustee  under  the  will  of 
deceased,  he  appeals.    Beversed. 

BU  Kirk  Price  and  John  O.  Johnson,  for 
appellant  A.  H.  Wintovteen  and  Geo. 
Tucker  Bispbam,  for  appellee  Mary  E.  Whit- 
aker. 

HESTREZAT.  J.  Jacob  O.  Neafle  died 
Janoary  16,  1898,  leaving  a  will  dated  De- 
cember 18,  1891.  He  named  his  wife,  Mary 
A.  Neafle,  and  Matthias  Seddlnger  as  his  ex- 
ecutors and  trustees.  By  his  will  the  tes- 
tator gave  his  wife,  inter  alia,  the  one-third 
of  his  residuary  personal  estate  absolutely, 
and  the  one-half  of  the  income  from  his  re- 
siduary real  estate  for  her  life.  He  be- 
queathed the  residue  of  his  personal  estate 
to  his  executors  in  trust  to  pay  the  income 
thereof  to  his  daughter,  Mary  E.  Whitaker, 
during  life,  and  devised  his  residuary  real 
estate  to  his  executors  in  trust  to  pay  one- 
half  of  the  Income  to  her  for  life;  and  upon 
her  death  he  directed  the  said  residuary  es- 
tates to  be  held  in  trust  for  the  children  of 
his  daughter  during  their  lives,  and  at  the 
period  of  distribution,  after  the  death  of  the 
surviving  graudchild,  to  be  divided  among 
8ucb  of  the  descendants  of  his  daughter,  his 
sister,  and  his  brother  as  might  then  be  llv- 
Ingr.  The  residuary  personal  estate  amount- 
ed to  1940.746.17,  the  principal  asset  of 
which  was  4,421  shares  of  stock  of  the  Neafle 
&  L«T7  Ship  &  Engine  Bnildlng  Company. 
The  testator  provided  in  his  will  that  the  in- 
terest In  his  estate  given  his  daughter  should 
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not  in  any  manntr  be  subject  to  the  control 
or  interference  of  her  husband,  nor  liable  for 
the  payment  of  his  debts.  To  carry  out  the 
provisions  of  the  will,  the  executors,  or  the 
survivor  of  them,  were  authorized  to  sell  all 
the  residuary  estate.  On  May  23,  1899, 
Mary  A.  Neafle  was  discharged  as  executrix 
and  trustee  on  her  own  petition.  Mrs.  Mary 
E.  Whitaker,  testator's  daughter,  presented 
her  petition  to  the  orphans'  court  on  July  8, 
1899,  praying  for  the  appointment  of  the 
Girard  Trust  Company  as  trustee  in  place  of 
Mrs.  Neafle.  This  was  refused.  On  Novem- 
ber 6,  1899,  Mrs.  Whitaker  presented  an 
amended  petition  to  the  court,  praying,  for 
the  reasons  therein  set  forth,  that  Sedding^ 
be  removed  from  the  position  as  trustee,  and 
that  the  Girard  Trust  Company  be  appointed 
in  his  place.  Mrs.  Whltaker's  children  Join- 
ed in  the  amended  petition.  Seddlnger  filed 
an  answer  denying  the  material  facts  alleged 
as  groimds  for  his  removal.  All  the  parties 
interested  in  the  testator's  estate,  except 
Mrs.  Whitaker  and  her  children.  Joined  in 
the  answer,  and  requested  that  the  amended 
petition  be  dismissed.  The  court  l}eIow  on 
January  2,  1901,  granted  the  prayer  of  the 
petition,  removed  Seddlnger,  and  appointed 
the  Girard  Trust  Company  as  his  successor 
in  the  trust.  The  correctness  of  the  action 
of  the  conrt  la  the  question  for  determina- 
tion here. 

The  grounds  alleged  in  the  petition  for  the 
removal  of  the  respondent  were:  Entire 
loss  of  confidence  in  the  trustee,  arising  from 
his  conduct  in  the  management  of  the  estate 
in  his  own  interest  and  to  the  prejudice  of 
the  petitioner,  and  without  consulting  her; 
dictatorial  and  arbitrary  demeanor,  refusing 
title  papers,  and  rendering  necessary  the  em- 
ployment of  private  counsel;  inalillity  to  con- 
fer without  irritation  and  annoyance  to  the 
petitioner;  worriment  and  distress  of  mind 
and  injury  to  health;  the  necessity  of  em- 
ploying some  one  to  advise  upon  investments 
in  aid  of  trustee,  and  the  increased  expenses 
to  petitioner's  private  estate. 

This  application  was  mode  to  the  court  be- 
low under  the  act  of  April  9,  1868  (P.  L.  785; 
Purd.  Dig.  2036),  which  provides  as  follows: 
"Where  any  trust  now  exists  or  is  hereafter 
created,  the  cestui  que  trusts,  or  a  majority 
of  them  having  the  life  estate,  shall  have  the 
right  to  elect  or  choose  trustees  to  execute 
said  trust;  and  upon  petition  of  the  cestui 
que  trusts  or  parties  in  interest  as  aforesaid, 
having  such  life  estate,  the  court  of  com- 
mon pleas  or  orphans'  court  in  and  for  the 
city  of  Philadelphia,  having  Jurisdiction, 
shall  remove  the  acting  trustee  or  trustees 
and  appoint  other  or  others  as  chosen  or 
elected  by  said  parties,  who  shall  have  all 
the  powers  to  execute  said  trusts,  upon  se- 
curity being  approved  and  entered  by  said 
appointees,  as  directed  by  said  court  ap- 
pointing them."  The  title  of  the  act  is  "An 
act  to  authorize  the  court  of  common  pleas 
and  orphans'  court  in  the  city-^f  Phlladel- 
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phia  to  appoint  and  remove  trustees."  The 
first  reported  case  in  which  the  act  was  con- 
strued was  Stevenson's  Appeal,  68  Pa.  101. 
In  that  case  a  widow  with  children  executed 
a  deed  of  trust  of  her  estate  to  her  father, 
and  another  as  trustees  for  her  sole  and  se^ 
arate  use.  After  her  second  marriage  she 
and  her  husband  asked  the  common  pleas  to 
discbarge  the  trustee  and  to  permit  her  to 
select  another.  The  court  dismissed  the  pe- 
tition, and  said  inter  alia:  "Two  constmc- 
tlons  may  be  put  upon  this  law:  One  would 
oblige  U8,  at  the  mere  whim  of  a  cestui  que 
trust,  at  any  time,  to  appoint  a  new  trustee 
of  bis  selection;  and  the  other,  to  make  such 
an  appointment  when  for  any  just  cause  the 
former  trustee  has  been  removed,  dies,  or  re- 
signs. •  •  •  Surely  we  cannot  adopt  the 
first  construction, .  because  it  could  never 
have  been  the  Intention  of  the  legislature  to 
endanger  or  destroy  trusts  altogether.  •  •  • 
The  moment  a  trustee,  although  exercising 
a  just  restraint  does  a  thing  which  his  ces- 
tui que  trust  does  not  approve,  *  *  *  be 
must  be  removed.  •  *  *  The  person  to  be 
protected,  under  the  supervision  of  the  court, 
exercises  a  fatal  control  over  the  agent  ap- 
pointed to  protect  him,  and  even  commands 
the  court."  This  comrt  adopted  the  opinion 
of  the  court  below,  and  affirmed  the  Judg- 
ment In  the  opinion  of  this  court  It  was 
said:  "It  is  Impossible  to  suppose  that  the 
legislature  Intended  practically  to  destroy 
trusts  in  the  commercial  metropolis  of  the 
state,  where  they  are  created  every  day  by 
deeds  and  wills,  and  to  leave  them  untouch- 
ed in  every  other  part  of  this  great  common- 
wealth. If  the  construction  contended  tor 
by  the  counsel  for  the  petitioner  is  correct 
what  would  be  the  consequences?  Trusts 
are  created  to  protect  and  support  minor 
children,  weak  and  feeble-minded  persons, 
men  and  women  whose  faculties  have  been 
weakened  by  drink  or  disease,  deaf,  dumb, 
blind,  and  Incurably  lame  and  decrepit  per- 
sons, monomaniacs,  partially  insane  persons 
and  married  women,  and  the  trustees  Invest- 
ed with  the  legal  estate  have  been  selected 
at  the  creation  of  the  trusts  for  their  hon- 
esty, integrity,  and  capacity;  and  then  the 
whole  fabric  is  swept  away  at  the  mere 
whim  of  the  cestui  que  trust  who  never  was 
trusted,  but  was  Intended  to  be  protected 
against  himself  and  his  utter  incapacity  to 
manage  his  own  affairs.  The  legislature 
never  intended  so  absurd  an  act  as  to  make 
a  minor  of  tender  years,  or  a  woman  under 
the  influence  of  her  husband,  anxious  to 
grasp  her  property,  the  sole  judge  without 
appeal,  of  who  shall  manage  a  trust  created 
for  the  express  purpose  of  preserving  the 
property  Intact  for  the  support  and  mainte- 
nance of  the  cestui  que  trust."  We  think 
this  the  correct  interpretation  of  the  statute. 
It  carries  out  the  object  of  the  act  as  ex- 
pressed in  the  title.  The  purpose  of  the  leg- 
islature was  to  authorize  the  court  "to  ap- 
point and  remove  trustees"  at  the  Instance 


o£  the  parties  named  in  the  act  There  is 
nothing,  however.  In  the  langnia-Sre  of  the 
dtatute  which  leads  to  the  conclusion  that 
the  court  was  to  act  without  sufficient  cause 
being  made  to  appear.  Such  an  interpreta- 
tion would  produce  results  not  contemplated 
in  the  legislative  mind,  and  certainly  not 
conducive  to  the  Interests  of  the  trust  estate, 
or  to  the  protection  of  the  cestui  que  trust 
for  whom  the  trust  was  created.  In  con- 
struing the  act  both  these  objects  should  be 
kept  in  view,  and  neither  should  be  disre- 
garded. The  intention  of  the  testator  should 
be  made  effective,  and  his  right  to  dispose 
of  his  property  in  the  manner  and  on  the 
terms  expressed  in  the  instrument  creating 
the  trust  should  be  observed  and  enforced. 
The  wisdom  of  his  beneficence  and  his  meth- 
od of  carrying  It  into  execution  are  ques- 
tions which  he,  as  owner  of  the  property, 
should  be  permitted  to  determine.  His  will 
in  the  premises  must  be  regarded  as  law,  so 
long  as  it  does  not  conflict  with  the  organic 
law  of  the  state  and  the  statutes  in  conform- 
ity therewith.  While  observing  the  rights  of 
the  party  creating  the  trust  the  interests  of 
the  cestui  que  trust  should  likewise  receive 
consideration  and  protection.  It  was  for  his 
benefit  the  trust  was  created,  and  it  is  the 
duty  of  the  court  to  see  that  his  rights  are 
not  jeopardized  by  the  failure  of  the  trustee 
to  perform  the  duties  Imposed  upon  him.  If 
the  confidence  reposed  in  the  trustee  by  the 
creator  of  the  trust  has  been  abused,  and  the 
interests  of  the  beneficiary  are  liable  to  suf- 
fer thereby,  the  court  should  act  promptly 
and  effectively  in  affording  adequate  relief 
to  the  cestui  qu^  trust  This  does  not  con- 
flict with  the  right  of  the  creator  of  the 
trust  to  have  it  executed  by  the  parties  be 
named  as  trustee,  but  it  is  in  aid  of  the  pro- 
tection of  the  trust  which  he  has  created. 

Keeping  in  view  the  evident  purpose  of 
the  legislature  to  protect  the  rights  of  all 
parties  concerned,  the  construction  of  the 
act  of  ISOS  is  not  difllcult  A  sound  Judicial 
discretion  In  the  enforcement  of  its  provi- 
sions will  accomplish  the  object  of  its  en- 
actment. Hence,  as  held  in  Stevenson's  Ap- 
peal, it  is  the  duty  of  the  court  to  refuse  to 
remove  a  trustee  at  the  mere  whim  or  ca- 
price of  the  beneficiary.  There  should  be  a 
substantial  reason  appearing  to  the  court 
before  It  removes  the  trustee,  who  enjoyed 
the  confidence  of  the  person  who  created  the 
trust  and  who,  by  reason  of  his  fitness  for 
executing  it  was  empowered  to  act  as  trus- 
tee. The  duties  of  a  trustee  are  frequently 
onerous,— especially  so  In  large  estates,— 
and  their  performance  is  sometimes  neces- 
sarily attended  with  a  disagreement  between 
the  trustee  and  the  cestui  que  trust  When 
this  occurs,  and  the  trustee  has  acted  with- 
in the  authority  Imposed  upon  him  by  the 
trust  he  should  be  sustained  by  the  court 
He  is  not  to  be  deprived  of  his  office  simply 
because  the  cestui  que  trust  would  have 
acted  differently,  and  possibly  more  in  his 
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own  Interest  than  for  tlie  protection  and 
Buccess  of  the  truat  estate.  Nor  should  lack 
of  confldence  m  the  trustee  by  the  bene- 
ficiary, without  substantial  cause,  or  per- 
aonal  demeanor  of  the  trustee  towards  the 
cestui  que  trust,  proToked  or  necessitated 
by  the  conduct  of  the  latter.  Induce  the  court 
to  place  tbe  trust  In  other  hands.  Such  are 
not  the  reasons  contemplated  by  the  act  of 
assembly  for  depriving  the  owner  of  prop- 
erty of  the  right  to  control  its  administra- 
tion. Aa  any  man  may  be  mistaken  In  his 
estimate  of  the  Integrity  and  business  ca- 
pacity of  another,  when  the  latter  becomes 
tbe  former's  trustee  and  his  unfitness  for  the 
position  appears  to  the  court  there  should  be 
no  hesitancy  about  his  removal.  If  his  man- 
agement of  tbe  trust  Justly  subjects  him  to 
criticism  and  to  a  lack  of  confldence  by  the 
cestui  que  trust,  he  should  not  be  continued 
In  control  of  the  estate.  The  relation  of 
truBtees  and  cestui  que  trust  Is  one  of  con- 
fidence, and  when  either  abuses  that  confl- 
dence he  must  assume  the  reeponslbiiity. 
Pleasant  personal  relations  between  the  par- 
ties Interested  in  the  trust  are  desirable, 
and  It  Is  a  duty  Incumbent  upon  each  to  aid 
In  securing  that  object. 

Some  of  the  decisions  subsequent  to  Ste- 
venson's Appeal,  supra,  construing  the  act 
ot  1868.  have  not  been  in  entire  harmony 
with  that  case.'  The  departure  from  the  in- 
terpretation therein  given  the  act,  however, 
may  be  more  apparent  than  real,  and  the 
facts  of  the  case  under  consideration  may 
have  Justifled  the  court's  conclusions.  In  re 
Nathan's  Estate,  191  Pa.  404,  43  Atl.  313, 
boweTer.  we  do  not  regard  as  following  the 
rule  laid  down  in  Stevenson's  Appeal  for 
tbe  construction  of  the  act  of  1868.  It  is, 
in  our  Judgment,  a  departure  from  the  cor- 
rect interpretation  of  the  statute,  and  can- 
not be  sustained.  We  are  therefore  obliged 
to  overrule  it. 

In  the  light  of  the  duties  of  a  trustee  as 
thus  imderstood,  we  will  tolefly  examine  the 
allcgationB  against  Mr.  Seddlnger  contained 
in  tbe  petition  of  Mrs.  Whitaker.  Tbe  loss 
of  confldence  arises  from  the  sale  of  tes- 
tator's stock  in  the  ship  and  engine  bnlld- 
lag  company.  Mr.  Seddinger  was  a  busi- 
ness associate  of  Mr.  Neafie,  and  had  made 
larRe  investments  for  him.  He  had  full 
charge  of  his  private  affairs.  Immediately 
prior  to  his  death  the  testator  had  nego- 
tiated a  sale  of  the  stock  to  Somers  X.  Smith 
at  lilOO  per  share,  with  interest  at  the  rate 
«f  4  per  cent  per  annum  on  tbe  deferred  pay- 
ments. TJte  death  of  Mr.  Neafle  in  January, 
IST^S.  prevaited  tbe  consummation  of  the 
(sale,  which  was  to  take  place  In  March  or 
April  of  that  year.  On  March  28,  1888,  Mr. 
Seddinger  and  Mrs.  Neafle,  tbe  trustees,  un- 
der the  advice  of  counsel  sold  to  Smith  the 
stocic  at  $100  per  share,  with  Interest  at  the 
rate  of  5.4  per  cent  per  annum  on  the  de- 
ferred payments.  At  that  time  the  stock 
was  not  a  marketable  commodity,  and  was 


not  regarded  by  the  minority  interest  as 
worth  more  than  $60  per  share.  Prior  to 
decedent's  death  the  surplus  capital  of  tbe 
company  had  been  reduced,  and  the  busi- 
ness was  running  down.  The  written  con- 
tract for  the  sale  of  the  stock  was  submitted 
to  Mrs.  Whltaker's  counsel  before  the  saleu 
Mrs.  Whltaker's  objections  to  the  sale  were 
that  she  wished  the  stock  to  remain  In  the 
family,  and  that  she  was  not  consulted  prior 
to  the  sale  about  the  propriety  of  making  it. 
These  reasons  are  not  sufficient,  under  tbe 
facts  of  this  case,  to  show  mismanagement 
on  the  part  of  the  trustee,  or  grounds  for 
loss  of  confldence  in  him  by  Mrs.  Whitaker. 
On  the  contrary,  he  did  what  his  duty  re- 
quired him  to  do,  and  what  the  Interests  of 
the  estate  committed  to  his  care  demanded 
of  him.  This  matter  needs  no  further  con- 
sideration. 

The  allegation  in  the  petition  of  dictatorial 
and  arbitrary  demeanor  in  tbe  conduct  of  the 
trustee  is  not  supported  by  the  testimony. 
It  had  Its  foundation  in  the  Imagination 
of  the  petitioner.  The  incident  of  the  title 
papers  Is  trivial  and  unimportant  We  see 
nothing  in  the  evidence  that  would  warrant 
the  conclusion  that  the  trustee's  conduct  or 
demeanor  should  cause  irritation  and  annoy- 
ance to  the  petitioner  when  she  had  occasion 
to  confer  with  him.  The  allegation  in  the 
petition  to  that  effect  may  be  true,  but  the 
cause  Is  not  with  the  trustee,  nor  one  for 
which  he  is  responsible.  The  petitioner  ad- 
mits she  is  a  delicate  woman,  and  her  physi- 
cian testifies  that  she  has  a  progressive  dis- 
ease. He  also  testifies  that  her  disease  pro- 
duced nervousness,  and  that  "she  was  an- 
noyed at  any  surrounding  trouble;  that  la, 
in  regard  to  the  house.  Little  things  about 
the  house  worried  her."  She  claims  that  her 
feelings  towards  Mr.  Seddinger  affect  her 
health,  and  that  it  began  to  suffer  through 
his  conduct  after  the  sale  of  the  stock.  Tbe 
testimony  of  her  physician  shows,  however, 
that  she  was  displeased  with  the  trustee  from 
the  first;  that  she  mentioned  her  trouble  with 
Mr.  Seddinger  to  the  physician  soon  after  the 
reading  of  tbe  will.  As  we  have  seen,  she 
bad  no  Just  complaint  against  the  trustee 
arising  out  of  the  sale  of  the  stock;  and  tliere- 
fore  if  it  aroused  in  her  unfriendly  feelings 
towards  him,  affecting  her  health,  Mr.  Sed- 
dinger is  not  to  be  censured  for  It.  It  is 
quite  apparent,  however,  that  the  petitioner's 
aversion  to  tbe  trustee  began  as  soon  as  it 
was  known  that  the  testator  had  placed  his 
estate  in  the  hands  of  Mr.  Seddinger  and  his 
co-trustee.  It  was  natural  for  Mrs.  Whitaker 
to  believe  that  she  and  her  husband  should 
not  have  been  overlooked  in  this  respect  by 
the  testator,  and  his  disappointment  would 
provoke  her  criticism  of  the  administration  of 
the  trust  by  the  trustees.  She  may  have 
permitted  herself  to  be  worried  over  the 
state  of  affairs  so  that  it  affected  her  health, 
but,  if  this  be  true,  it  must  be  attributed  tu 
her  father's  action  in  naming  Ua,  wi>e  oiui 
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Mr.  Seddlnger,  Ub  long-time  business  asso- 
ciate, as  bis  trustees,  and  not  to  any  act  of 
omission  or  commission  on  tbe  part  of  the 
trustees,  or  to  their  demsonor  towards  tbe 
petitioner. 

The  only  other  reason  assigned  for  the  dis- 
missal of  the  trustee  is  that  his  continuance 
in  office  will  necessitate  increased  expense 
to  the  petitioner's  private  estate,  by  requir- 
ing her  to  communicate  with  him  through 
counsel.  A  sufficient  reply  to  this  sugges- 
tlob  is  that  if  hostile  relations  exist  between 
Mrs.  Whitaker  and  the  trustee,  they  are, 
as  we  have  heretofore  seen,  of  her  own  crea- 
tion, and  not  brought  about  by  tbe  conduct 
or  action  of  the  respondent.  The  evidence 
before  us  fails  to  show  that  the  petitioner 
has  any  substantial  grounds  for  a  grievance 
against  the  respondent  If  any  personal  an- 
noyance or  discomfort  arises  in  her  business 
relations  with  the  trustee,  it  is  to  l>e  regretr 
ted;  but  so  far  as  the  testimony  discloses, 
be  Is  not  responsible  for  It  and  should  not  be 
punished  by  dismissal  from  bis  trust.  In 
addition  to  Mrs.  Whitaker  and  her  children, 
there  are  other  cestuls  que  trustent  whose 
interests  in  tbe  estate  should  not  be  over- 
looked. They  are  satisfied  with  the  manage- 
ment of  the  trust  estate,  and  ask  tbe  court  to 
refuse  the  application  of  the  petitioner  for 
the  dismissal  of  the  trustee. 

Our  conclusion  requires  us  to  reverse  the 
court  below.  In  doing  so,  however,  it  should 
be  said  that  the  decree  of  that  court  Is  sup- 
ported by  the  decision  In  Re  Nathan's  Es- 
tate. The  decree  of  the  court  below  is  re- 
versed, and  the  petition  to  remove  the  trustee 
is  dismissed,  at  the  costs  of  tbe  appellee. 


PEOPLE'S  8AV.  BANK  t.  MOSIER. 

(Supreme  Ooart  of  PenDsylranla.    May  20, 

1901.) 

EXECUTION  8ALE>— DISTRIBUTION  OP  PRO- 
CEEDS—RIOHT    TO    ISSUEl 

1.  Where  a  creditor,  objectiag  to  the  sharing 
by  another  creditor  ia  the  proceeds  of  an  execu- 
tion sale,  applies  for  and  procures  the  appoint- 
ment of  an  auditor,  under  Act  April  20,  1846, 
{  2  (P.  L.  411),  to  report  a  proper  distribution 
of  the  fund,  he  cannot  afterwards  have  an  is- 
sue awarded,  under  said  section,  to  determiae 
the  validity  of  said  creditor's  lien. 

2.  Act  June  16,  1836,  §  87  (P.  L.  777),  relative 
to  the  awarding  of  an  issue  to  determine  valid- 
ity of  a  creditor's  lien  in  case  of  execution  sale, 
is  modified  so  far  as  the  issue  is  a  matter  of 
right,  by  Act  April  20,  1846,  J  2  (P.  L.  411), 
providing  that,  before  an  issue  shall  be  direct- 
ed, the  applicant  shall  make  affidavit  that  there 
are  material  facts  in  dispute,  and  shall  set  forth 
the  nature  and  chnrncter  thereof,  on  which  the 
court  shall  determine  whether  such  issue  shall 
be  awarded. 

Appeal  from  court  of  common  pleas,  Lu- 
zerne county. 

Action  by  tbe  People's  Savings  Bank 
against  J.  H.  Mosler.  Real  estate  of  defend- 
ant was  sold  on  execution,  under  judgment 
obtained  by  plalntier.  Plalntifr's  judgment 
was  attacked  by  E.  W.  Mulligan,  executor  of 


Isaac  Everitt,  deceased,  by  application  for 
issue.  Issue  denied,  and  said  Mulligan  ap- 
peals.   Affirmed, 

James  L.  Morris  and  Eidward  A.  Lynch, 
for  appellant  Andrew  H.  McCllntock,  for 
appellee. 

FELU  J.  Tbe  People's  Savings  Bank  be- 
came the  purchaser  at  sheriff's  sale  of  real 
estate  against  which  it  held  Judgments  ex- 
ceeding In  amoimt  its  bid  at  the  sale.  Tbe 
sheriff  made  his  return  in  the  manner  pro- 
vided by  the  second  section  of  tbe  act  of 
AprU  20,  1846  (P.  L.  411),  to  which  return 
tbe  appellant  and  other  lien  creditors  filed 
exceptions,  and  on  their  appllcaticm  a  rule 
was  granted  to  show  cause  why  the  money 
produced  by  the  sheriff's  sale  should  not  be 
paid  Into  comi:,  and  nn  auditor  appointed  to 
make  distribution  as  provided  by  law.  An 
answer  was  filed,  depositions  were  taken, 
and  after  a  full  hearing  the  court  decided 
tliat  the  exceptions  were  well  founded,  and 
the  rule  was  made  absolute,  and  an  auditor 
was  appointed.  At  the  hearing  the  court 
considered  whether  the  questions  in  dispute 
should  l>e  sent  to  an  auditor  or  to  a  Jury  for 
decision,  and  decided  not  to  allow  an  Issue 
After  all  the  testimony  had  been  taken  by 
the  auditor,  the  appellant  applied  for  an  is- 
sue, which  was  refused.  The  refusal  of  this 
application  is  the  groimd  of  the  appeal. 

There  are  two  conclusive  reasons  why  the 
order  refusing  the  issue  should  be  affirmed: 
First  the  case  Is  directly  ruled  by  the  deci- 
sion in  Second  Nat  Bank  v.  Pennsylvania 
Anthracite  Coal  Co..  140  Pa.  628,  21  Atl. 
412,  in  which  it  was  held  that  where  tbe 
creditor  applied  for  and  procm-ed  tbe  ap- 
pointment of  an  auditor  under  the  act  of 
1846,  he  could  not  afterwards  have  an  Issue 
awarded,  and  that,  having  selected  one  of 
tbe  remedies  provided  by  the  act  he  could 
not  after  exhausting  It,  have  recoureie  to  the 
other;  secondly,  the  question  whether  an  Is- 
sue sliould  be  allowed  or  an  auditor  appoint- 
ed was  considered  and  decided  by  tbe  court 
when  the  exceptions  to  tbe  sheriff's  returns 
were  before  it  That  decision  was  on  tbe 
facts  presented  by  tbe  depositions  taken, 
and  we  should  not  be  warranted  in  overrul- 
ing It  except  for  manifest  error  amounting 
to  an  abuse  of  discretion. 

Tbe  proceeding  had  its  inception  in  the 
filing  of  exceptions  to  a  special  return  of  tbe 
sheriff.  It  was  authorized  by  section  2  of 
the  act  of  1846,  and  the  manner  there  pre- 
scribed was  strictly  followed,  and  It  mtist  be 
considered  as  governed  by  tbe  provisions  of 
that  act  But  if  the  application  tar  an  Issue 
be  considered  as  a  distinct  proceeding,  un- 
der section  87  of  the  act  of  1836  (P.  I^.  777). 
the  same  conclusion  Is  reached.  Tbe  right 
to  an  Issue,  where  a  fact  connected  with  tbe 
distribution  was  in  dispute,  given  by  the  act 
of  183U,  was  qualified  by  tbe  act  of  1846,  and 
made  subject  to  the  determination  of  tlie 
court  As  clearly  sliowQ  In  the  opinion  of 
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Judge  Araold  In  tbe  common  pleas,  adopted 
aa  the  opinion  of  this  court  In  Moore  v. 
Dunn,  147  Pa.  358,  23  Atl.  686,  the  cases  In 
which  an  Issue  has  been  held  to  be  of  right 
arose  under  the  act  of  1836,  or  the  earlier 
act  of  1827  (9  Smith's  Laws,  p.  433),  or  the 
effect  of  the  modification  of  the  act  of  1836 
by  that  of  1846  had  been  overlooked.  The 
order  Is  affirmed,  at  the  costs  of  the  appel- 
lant 


KEKNBDY  ▼.  FOREST  OIL  00.  et  al. 

(Supreme  Court  of  PenasyWanla.    May  28. 

1901.) 

BARHLE8S  ERROR-INSTRUCTIONS. 

1.  Error  in  admitting  eTidence  will  not  work 
a  reversal;  the  other  evidence  justifying  find- 
ings for  appellee  on  all  points  submitted,  and  it 
beiag  difficult  to  see  how  the  jury  could  have 
done  otherwise. 

2.  Points  calling  for  instructions  for  plaintiff 
in  case  some  only  of  the  defenses  are  found  in 
her  favor,  and  ignorlog  the  other  defenses,  are 
properly  refuseoT 

Appeal  from  court  of  common  pleas,  Beav- 
er county. 

Action  by  Mary  Jane  Kennedy  against  the 
Forest  OH  Company  and  others.  Judgment 
for  defendants.    Plaintiff  appeals.    Affirmed. 

A.  P.  Marshall,  J.  L.  Holmes,  and  B.  8. 
Holt,  for  appellant.  M.  F.  Blllott,  J.  W.  Lee, 
Buchanan  &  McConnel,  and  B.  W.  Cum- 
mins, for  appellees. 

FEB  CURIAM.  This  was  an  action  of 
ejectment  for  a  tract  of  160  acres  of  land  In 
Beaver  county,  both  parties  claiming  under 
conveyances  from  Alexander  P.  Morrow. 
The  plaintiff  Is  a  daughter  of  Morrow,  and 
tbe  undisputed  evidence  is  that  she  and  her 
husband  went  into  possession  of  the  farm  in 
controversy  in  IStiS  as  tenants  of  her  father, 
at  an  annual  rental  of  $160.  They  continued 
In  possession  as  such  tenants  until  January 
2.  1883,  when,  according  to  her  coutentlon, 
she  acquired  title  in  fee  by  deed  from  her 
father.  It  la  conceded  that  It  was  not  ac- 
knowledged or  placed  on  record.  The  de- 
fendants deny  the  validity  of  this,  asserting 
it  to  be  a  forgery;  and  they  allege  that  she 
and  her  husband  continued  In  possession  as 
tenants  .of  the  surface  from  1868  to  1882,  the 
date  of  Morrow's  death,  when  she  acquired 
title  by  tbe  latter's '  will.  The  defendants 
claim  title  under  an  oil  and  gas  lease  from 
Morrow  dated  January  13,  1885,  to  J.  A.  Tom- 
linson,  from  whom  and  subsequent  vendees 
they  hold  conveyances  to  the  premises  in 
dispute  In  addition  to  the  evidence  as  to 
torgerj  of  the  alleged  deed  of  January  2, 
1883,  evidence  was  offered  on  the  question  of 
tbe  date  of  its  delivery,— whether  before  or 
after  the  deed  of  January  13,  1886,— and  also 
on  the  question  of  estoppel  by  acquiescence. 
All  of  these  questions  were  submitted  to  the 
Jury  In  a  careful  charge  by  the  learned  trial 
Judge.  Of  the  17  assignments  of  error,  9 
are  directed  to  the  rulings  on  evidence.    The 


record  Is  a  most  voluminous  one,  covering 
over  750  printed  pages.  It  is  quite  possi- 
ble that  errors  may  have  been  committed  by 
the  trial  Judge  in  the  admission  of  evidence, 
but,  to  Justify  a  reversal  therefor,  it  must  ap- 
pear that  the  errors  Injured  the  appellant. 
The  evidence  in  this  case  was  ample  to  Jus- 
tify tbe  Jury  in  finding  for  the  defendants 
on  all  points  submitted,  without  regard  to 
the  evidence  of  which  complaint  is  made. 
Indeed,  It  is  difficult  to  see  how  the  Jury 
could  have  done  otherwise.  We  have  not 
been  convinced  that  the  appellant  was  in- 
jured by  the  evidence  specified.  The  remain- 
ing specifications  of  error  embrace  excerpts 
from  the  charge  and  answers  to  points.  As 
to  the  latter,  it  Is  enough  to  say  that  appel- 
lant's called  for  instructions  for  plaintiff  In 
case  some  only  of  the  defenses  Interposed 
were  found  in  her  favor.  As  this  Ignored 
the  other  defenses  involved,  it  would  have 
been  plain  error  to  have  complied  with  these 
requests.  The  other  specifications  do  not 
call  for  comment,  and  are  now  dismissed. 
Judgment  affirmed. 


WALKER  V.  WALKER. 

(Supreme  Court  of  Pennsylvania.    May  27, 

1901.) 

TRUST— FRAUD. 

An  old  and  infirm  man  made  an  accom- 
modation note  for  his  son,  and  secured  it  on  his 
land.  Without  his  knowledge  that  the  son  was 
not  looking  after  the  mortgage,  the  land  was 
sold  on  foreclosure,  and  bought  by  the  son. 
Held,  that  he  holds  it  as  trustee  for  his  father. 

Appeal  from  court  of  common  pleas,  Alle- 
gheny county. 

Suit  by  Abel  J.  Walker  against  Wesley  J. 
Walker.  Decree  for  plaintiff.  Defendant 
appeals.    Affirmed. 

The  opinion  of  the  court  below  is  as  fol- 
lows: 

"The  bill  Is  by  a  father  against  his  son,  to 
have  the  son  declared  a  trustee  for  tbe  plain- 
tiff of  certain  lands  in  the  city  of  McKees- 
port,  and  for  a  conveyance  and  an  account. 

"Findings  of  Fact.  (1)  The  plaintiff  is  78 
years  old;  is,  and  for  some  time  has  been,  in 
somewhat  feeble  health;  Is  a  man  of  very 
little  education;  and  has  lived  for  the  past 
40  yean  or  more  in  McKeesport  The  de- 
fendant, the  only  child  of  the  plaintiff,  is  a 
man  of  middle  age,  who  has  been  engaged 
for  a  considerable  time  in  McKeesport  In  the 
business  of  a  wholesale  grocer.  (2)  In  the 
year  1898,  and  long  prior  thereto,  the  plain- 
tiff was  owner  of  a  lot  of  ground  at  the  cor- 
ner of  Armstrong  avenue  and  Fourth  ave- 
nue In  the  city  of  McKeesport,  having  there- 
on erected  a  two-story  frame  building,  with 
other  Improvements,  the  same  being  at  that 
time  worth  about  $8,000.  (3)  During  a  con- 
siderable number  of  years  before  1888  tbe 
plaintiff  was  accustomed,  from  time  to  time, 
to  indorse  or  mnke  accommodation  notes  for 
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tbe  benefit  of  fhe  defendant,  at  ▼artons  times 
furnishing  him  with  a  namber  of  such  notes, 
signed  In  blank  as  to  amount  and  payee;  and 
In  July,  1S86,  while  he  Traa  on  a  rlslt  to 
Oarllsle,  Fa.,  the  son  caused  to  be  sent  to 
him,  to  be  executed,  a  mortgage  for  $3,000 
upon  the  property  above  described,  which 
was  signed  and  acknowledged  by  him  and 
returned,  and  was  placed  upon  record,  and 
afterwards  assigned  to  tbe  German  Fire  In- 
surance Company.  The  plaintiff  contends 
that  this  mortgage  was  signed  by  him  In  the 
beli^  that  It  was  only  for  $300,  and  that  his 
son  had  written  to  him  previously  requesting 
the  making  of  the  mortgage  for  that  amount, 
go  that  he  might  inrocure  the  proceeds  for  a 
car  of  sugar.  This  is  denied  by  the  defend- 
ant, but  it  Is  BdOt  qsestioned  that  the  mort- 
gage was  made  eatirely  for  the  benefit  of  tbe 
defendaat;  that  he  received  the  proceeds  of 
U,  and  paid  interest  upon  it  from  the  time 
It  was  made  until  some  time  in  the  summer 
of  1886,— the  debt  secured  by  it  being  in  fact 
his  own  debt,  and  so  considered  between  tbe 
parties.  (4)  The  payments  of  Interest  made 
by  tbe  defendant  on  this  mortgage  were 
made  to  E.  H.  Lelzure,  under  the  mistaken 
impression  that  he  was  the  agent  of  the 
mortgagee.  For  some  time  Lelzure  appears 
to  have  paid  tbe  Interest  received  by  him  to 
the  proper  parties,  but  In  the  spring  or  sum- 
mer of  1888  be  failed  to  do  so,  and  a  scire 
facias  was  issued  on  the  mortgage,  which 
was  returned,  served  by  the  sheriff.  (5)  At 
this  time,  and  for  a  considerable  time  b^oie, 
William  M.  Price,  Esq.,  was  acting  as  an  at- 
torney for  the  plaintiff  and  tor  the  defend- 
ant, and  prepared  and  sent  to  the  plaintiff 
an  affidavit  of  defense  to  the  mortgage,  the 
purpose  of  which  was  to  set  up  the  pay- 
ments made  to  Lelzure  as  valid  payments 
of  interest,  and  to  declare  his  agency  for  the 
mortgagee,  which  contains  an  admission  of 
the  making  of  said  mortgage,  and  that  the 
sum  of  $3,000  was  received  by  him  (the  plaln- 
Utt)  from  said  mortgage.  This  affidavit  of 
d^ense  was  signed  and  sworn  to  by  the 
plaintiff  before  a  notary  in  McKeesport,  and 
was  thereupon  filed.  Judgment  having  been 
entered  thereon  for  want  of  a  sufilcient  affi- 
davit of  defense,  an  appeal  was  taken  to  tbe 
supreme  court,  which  was  afterwards  non 
proB'd.  The  plaintiff  claims  that  this  paper 
was  represented  by  him  and  tbe  son  to  be  a 
paper  in  connection  with  a  transaction  about 
some  floor,  and  that  for  that  reason,  with* 
out  reading  It,  he  signed  it,  and  that  he 
didn't  know  anything  about  the  appeal  to 
the  supreme  court,  and  never  gave  any  bond 
for  such  appeal,  and  that  his  signature  to 
the  bond  was  a  forgery.  This  is  denied  by 
tbe  defendant,  except  that  it  is  admitted  that 
the  bond  was  not  signed  by  the  plaintiff  nor 
in  his  presence,  but  was  signed  by  Mr.  Price 
In  his  name.  We  are  Inclined  to  believe  that 
the  plaintlfrs  account  of  this  matter  is  sub- 
stantially correct;  but,  whether  it  be  so  or 
not,  it  is  quite  plain  that  he  bad  no  very 


definite  understanding  of  the  matter,  and 
that  he  gave  very  little  attention  to  the  mort- 
gage, because  he  rightly  believed  that  it  was 
the  business  of  tbe  defendant  to  take  care  of 
it  (6)  Some  time  in  July,  1888.  the  plaintiff 
went  on  a  visit  to  the  state  of  Kansas,  and 
remained  there  for  some  months.  Dnring 
bis  absence,  aboat  tbe  1st  of  August,  tbe 
mortgagee  caused  judgment  to  be  entered 
upon  the  bond  accompanying  the  mortgage, 
and  the  property  in  question  to  be  levied  up- 
on and  advertised  for  tbe  first  Monday  of 
September,  1896.  Before  tbe  plaintiffs  re- 
turn from  the  West  the  property  was  sold 
by  the  sheriff,  on  September  5,  1898.  The 
defendant  attended  the  sale  and  bid  for  tbe 
property,  and  the  same  was  knocked  down  to 
him  for  the  sum  of  $3,460.  He  gave  his 
check  to  the  sheriff  for  aome  part  of  the  pnr- 
chase  money,  which  was  afterwards  dishon- 
ored; and  after  some  time  the  defendant  suc- 
ceeded In  making  an  arrangement  with  J.  H. 
White,  Bsq.,  to  assume  the  purchase  of  the 
land  and  pay  the  sheriff  tbe  purchase  money, 
which  he  did,  and  received  a  deed  from  the 
sheriff  for  the  land.  Tbe  deed  was  held  In 
this  way  by  Mr.  White  until  April  8.  1899, 
when  a  deed  was  made  by  him  to  the  defend- 
ant for  a  consideration  of  $3,600,  and  at  tbe 
same  time  the  defendant  made  to  White  a 
purchase-money  mortgage  for  $8,000;  the 
deed  and  mortgage  having  been  both  placed 
on  record.  The  purchase  of  White  was  far 
the  defendant,  he  holding  title  for  him  until 
he  should  be  able  to  raise  the  purchase  mon- 
ey; and  tbe  transaction  on  tbe  part  of  White 
was,  in  effect,  a  loan  to  the  defendant  <7) 
Neither  White  nor  the  defendant  took  pos- 
session of  the  property  after  the  sheritrs 
sale,  or  Interfered  in  any  way  with  the  col- 
lection of  the  rents  by  -the  plaintiff,  from  the 
time  of  the  sale  until  May,  1890,  the  plaintiff 
being  all  that  time  in  receipt  of  the  rents, 
and  having  paid  a  large  part  at  least,  of  a 
municipal  assessment  upon  the  property  wldi 
the  knowledge  of  the  defendant;  and  tbe 
plaintiff  did  not  in  fact  know  of  tbe  sale  un- 
til May,  1899,  when  one  of  the  tenants  show- 
ed him  a  letter  directing  the  tenant  not  to 
pay  him  rent  but  supposed  daring  all  tbe 
time  before  and  after  the  sale  that  the  son 
was  taking  care  of  the  mortgage,  and  had 
paid  or  would  pay  the  same  as  he  had  tbe 
other  matters  for  which  be  had  become  liable 
for  him  from  time  to  time. 

"Conclusions  of  Law.  While  It  is  true  that 
the  Influence  of  a  parent  over  a  child  la  more 
naturally  and  more  frequently  the  subject 
of  the  care  of  the  court  of  equity  In  cases 
where  an  undue  advantage  is  claimed  to  have 
been  taken  by  one  over  the  other,  it  Is  un- 
doubtedly true  that  if  In  fact  the  position  of 
the  son  is  sui)erIor  to  that  of  the  father,  by 
reason  of  the  age  or  Infirmity  of  tbe  latter 
and  the  superior  business  ability  and  ex- 
perience of  the  former,  the  parent  may.  In 
a  proper  case,  equally  claim  the  protection  of 
a  court  of  equity.    In  this  case.  In  addition 
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to  these  drcomstancefl,  the  defendant  was  In 
effect  a  principal  debtor,  owing  a  debt  for 
whlcb  tbe  plaintiff  was  In  effect  a  surety. 
In  the  absence  of  the  father,  the  son,  having 
failed  to  pay  the  debt  which  he  should  have 
paid,  permitted  the  lands  of  the  father,  worth 
more  than  double  the  amount  of  the  debt,  to 
be  sold  at  sherltTs  sale,  and  bought  them 
himself  In  his  own  name,  using  for  the  pur- 
pose the  very  money  which  he  should  have 
used  to  pay  the  debt  itself,  and  he  now  seeks 
to  hold  against  the  father  the  property  so 
acquired.  We  have  no  hesitation  In  holding 
that,  under  the  ctrcnmstancea  of  this  case, 
the  defendant  holds  the  property  so  acquired 
as  trustee  for  his  father,  and  that  he  Is,  in 
equity,  bound  to  reconvey  the  same  to  the 
father  free  from  liens  and  Incuntbrances, 
and  that  an  account  should  be  stated  be- 
tween the  portles  of  the  purchase  money 
paid  by  the  defendant  to  the  sheriff,  orer 
and  above  the  debt,  interest,  and  costs,  if 
any,  and  of  the  rents  and  pix>flta  received 
by  the  defendant,  and  that  the  defendant  pay 
the  costs.  Let  a  decree  be  drawn  accord- 
In^y." 

W.  H.  Price  and  G.  O.  Dickey,  for  appd- 
lant.    Thomson  &  Thomson,  for  appellee. 

PER  OTTRIAM.  The  findings  and  condu- 
alons  of  the  learned  court  below  resulted  in  a 
decree  which  the  defendant  condemns  as  un- 
just and  llIegaL  It  seems  to  us,  however, 
that  the  decree  was  warranted  by  tbe  resti- 
mony,  and  a  protection  to  the  plaintiff 
against  the  fraud  and  Injustice  which  threat- 
ened his  financial  ruin.  The  schemes  con- 
cocted by  the  defendant  were  designed  to  de- 
prtre  the  plaintiff  of  his  property,  and  to 
render  him  penniless  In  his  declining  years. 
The  decree  complained  of  by  the  defendant 
diecked  him  In  his  reckless  and  disreputable 
career.  It  Is  to  be  hoped  that  hereafter  his 
record  will  be  more  acceptable  to  some  per- 
sons who  have  had  transactions  with  him 
than  It  has  been  heretofore.  As  we  have  not 
discovered  any  error  in  the  decree  complain- 
ed of,  we  unhesitatingly  affirm  it  Decree 
affirmed  and  appeal  dismissed  at  the  costs  of 
the  appeOant; 
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(Supreme  drart  of  Pennsylyania.    May  28, 

1901.) 

BONA    riDE    PURCHASBIt-NOTlCB-INQinaT— 
POWER  OF  COMMITTEE  OP  LUNATIC. 

1.  Recital  in  a  deed  that  it  is  subject  to  the 
"oil  lease"  to  a  certain  person  puts  uie  grantee 
oo  inqnlry  as  to  a  grant  of  oil  in  place  to  such 
person. 

2.  The  committee  of  a  lunatic,  to  whom  in- 
quiry is  made  by  a  parchaser  of  land  as  to  the 
interest  of  the  lunatic  therein,  has  do  power  to 
bind  him  bv  a  declaration  that  he  has  no  in- 
terest therein. 

Appeal  tnm  court  of  comi^on  pleaa  Forest 
county. 
Action  1^  H.  J.  Jenulaci^  committee  of  J. 


B.  Jennings,  against  W.  J.  Bloomfield  and 
others.  Judgment  for  defendants.  Plain- 
tiff appeals.    Reversed. 

W.  D.  Hinckley  and  W.  Bl  Rice,  for  ap- 
pellant   D.  I.  Ball,  for  appellees. 

McCOLLUM,  O.  J.  Off  June  16,  1871. 
Edward  Jones,  who  was  the  owner  In  fee  of 
some  40  acres  of  land  in  Harmony  township, 
Forest  county,  granted  and  conveyed  one- 
half  of  all  the  oil  and  minerals  in  the  tract 
to  James  B.  Jennings.  The  deed  to  Jen- 
nings was  not  recorded  until  January  81, 
1889.  Meanwhile,  on  November  6,  1876^ 
Jones  conveyed  his  entire  Interest  in  the 
tract  to  Sarah  M.  Friable,  "subject,  howevec, 
to  certain  leases  for  oil  and  other  purposes 
given  at  different  times  by  the  aforesaid 
Bdward  Jones."  On  June  29,  1861,  Sarah  M. 
Frisbie  and  her  husband  conveyed  the  sams 
land  to  Helen  Peterson:  and  on  July  6, 
1893,  Helen  Peterson  and  her  husband  con- 
veyed it  to  W.  J.  Bloomfield,  the  defendant 
Both  deeds  contained  the  following  clause: 
"This  deed  is  subject  to  the  oil  lease  given 
by  Edward  Jones  to  James  B.  Jennings." 
The  three  last-named  conveyances  were  aU 
recorded  prior  to  the  recording  of  the  deed 
from  Jones  to  Jennings.  When  Bloomfield 
pnrchased  the  land  In  question  from  Mis. 
Peterson,  she  and  her  husband  resided  in  ths 
state  of  Washington,  where  the  deed  was 
executed  by  them.  She  was  represented  in 
the  sale  by  one  Samuel  H.  Haslet  of  Tino- 
esta,  to  whom  the  deed  was  sent.  Hariet 
sifttmltted  It  to  the  purchaser,  Bloomfield. 
who  declined  to  accept  it  because  It  con- 
tained the  clause  relating  to  an  oil  lease  to 
James  B.  Jenningh.  Thereupon  Haslet  wrote 
two  letters  to  Jennings,  requesting  him  to 
release  the  oil  right.  But  priM  to  the  re^ 
ceipt  of  these  letters  Jennings  had  been 
Judicially  declared  a  lunatic,  and  his  son,  H. 
J.  Jennhigs,  had  been  appointed  committee 
of  his  estate.  Haslet's  second  letter  was 
received  by  H.  J.  Jennings,  who  immediately 
replied.  The  reply  was  sent  by  Haslet  to 
Bloomfield,  and  was  presumably  destroyed 
in  the  burning  of  the  latier's  houses  which 
has  since  occurred.  Bloomfield  then  accepted 
the  deed,  without  further  inquiry;  and  H. 
J.  Jennings,  as  committee  of  James  B.  Jenr 
nings,  now  brings  this  action  of  ejectment 
against  him,  claiming  title  to  one-half  of  the 
oil  nnd  minerals  in  the  tract,  under  the  orig- 
inol  deed  from  l£dward  Jones.  Upon  the 
trial  there  was  a  conflict  of  testimony  as 
to  the  contents  of  the  letter  from  H.  J.  Jen- 
nings to  Haslet  Jennings  produced  and  gave 
in  evidence  what  he  testified  was  a  copy  of 
the  letter,  reading  as  follows:  "Tidloute, 
Pa.,  June  26th,  1894.  S.  H.  Haslet— Dear 
Sir:  Yours  received,  and  contents  noted. 
My  father  was  taken  with  the  grip  about  two 
years  ago,  and  his  mind  became  deranged, 
BO  at  present  be  is  away  from  heme,  re- 
ceiving trcatmeat    Tou  can  see  absat  b«ir 

Digitized  by  VJ 


136 


49  ATLANTIC  BEPORXBB. 


(Pa. 


It  Is.  Asd  the  contents  of  your  letter  Is 
sometbtng  that  I  don't  know  much  about 
but  will  try  and  look  up.  Youra,  reepect- 
fuUf,  H.  J.  Jennings."  On  the  other  hand. 
Haslet  testified  that  the  letter  stated  that 
Mr.  Jennings  did  not  claim  any  rights  there 
at  all,  and  that  his  father  was  at  Warren, 
in  the  asylum.  'The  defendant  Bloomfleld 
also  testified  that  the  substance  of  the  letter 
was  that  J.  B.  Jennings  was  not  competent 
to  do  business,  that  H.  J.  Jennings  had  an- 
thorlty  to  do  business  for  the  estate,  and 
that  they  had  no  valid  claim  on  the  property 
in  questicm  that  would  need  to  hinder  the 
witness  from  going  on  and  getthig  bis  title 
all  rigBt  and  clear.  The  trial  judge  declined 
to  glye  binding  Uistructlons  for  the  plaintiff, 
and  submitted  to  the  Jury  two  questions: 
First,  whether  the  all^^  copy  of  the  letter 
produced  by  H.  J.  Jennings  was  an  actual 
copy  of  the  letter  sent;  and,  second,  whether 
Bloomfleld,  being  put  upon  Inquiry  as  to  the 
Interest  of  James  B.  Jennings  by  the  recital 
in  hia  deed,  had  made  reasonably  diligent  in- 
quiry or  not  The  Jury  found  a  verdict  for 
the  defendants. 

The  rule  is  well  established  that  a  pur- 
chaser of  land,  having  notice  of  a  prior  un- 
recorded deed  from  bis  vendor,  will  not  be 
permitted  to  set  up  his  title  against  the  prior 
conveyance.  McCray  v.  Clark,  82  Pa.  401. 
A  recital  In  a  deed  is  notice  to  a  purchaser 
of  the  fact  recited;  Hoggs  v.  Varner,  6 
Watts  &  S.  469;  Hancock  v.  McAvoy,  151 
Pa.  439,  25  Atl.  48;  Gibson  ▼,  Wlnslow,  46 
Pa:  380,  84  Am.  Dec.  662;  McEee  v.  Perch- 
ment  69  Pa.  342.  Therefore,  if  the  deed  to 
Bloomfleld  hod  recited  an  imrecorded  deed 
to  Jennings,  it  would  have  carried  notice  to 
the  purchaser  of  the  existence  of  such  deed. 
Bat  the  actual  recital  is  of  an  "oil  lease," 
not  of  a  deed,  and  it  is  contended  that  this 
fact  alters  the  case,  as  botl>  in  common  lan- 
guage and  In  technical  application  there  is 
a  marked  difference  between  a  lease  and  a 
deed.  Oil  is  a  mineral,  however,  as  has  been 
expressly  held  in  Blakely  v.  Marshall,  174 
Pa.  425,  34  Atl.  564;  Marshall  v.  Mellon,  179 
Pa.  371,  36  Atl.  201;  and  numerous  other 
cases.  In  the  former  case  Mr.  Chief  Justice 
Sterrett  said,  "An  oil  lease  investing  the  les- 
see with  the  right  to  remove  all  the  oil  in 
place  In  the  premises  is  in  legal  eftect  a 
sale  of  a  portion  of  the  land."  To  the  same 
effect  are  Kler  v.  Peterson,  41  Pa.  357,  and 
Stough ton's  Appeal,  88  Pa.  196.  Notice  of  an 
oil  lease  therefore  amounts  to  notice  of  a 
sale  of  the  oil  in  place.  It  can  make  no  dif- 
ference that  the  technical  "deed"  is  not  used 
in  the  recital.  The  purchaser  must  be  held 
to  notice  of  a  prior  grant  of  the  right  to  the 
oil  in  the  land  purchased  by  him.  The  re- 
cital In  his  deed  was  at  least  notice  of  an 
outstanding  interest  In  James  B.  Jennings 
sufficient  to  put  the  purchaser  upon  inquiry. 
The  learned  trial  judge  thus  held,  and  sub- 
mitted the  question  whether  the  defendant 
had  made  reasonable  inquiry  or  not    Was 


this  question  properly  submitted?  It  may  be 
conceded  that  if  James  B.  Jennings  had  been 
compos  mentis,  and,  upon  inquiry  having 
been  made  of  him  by  the  defendant  or  his 
agent  he  had  disclaimed  title  to  the  proper- 
ty, he  would  now  be  estopped  from  setting 
up  his  unrecorded  deed  against  the  defend- 
ant Does  a  similar  declaration  by  his  com- 
mittee have  the  same  effect?  Or,  In  other 
words,  has  the  committee  of  a  lunatic  the 
power  to  deprive  the  lunatic  of  any  portion 
of  his  estate  by  such  a  declaration?  The 
powers  of  a  committee  are  limited  by  the 
provisions  of  the  act  of  assembly  authorizing 
his  appointment.  Kennedy  v.  Johnston,  65 
Pa.  451,  3  Am.  Rep.  650.  On  page  455,  63 
Pa.,  and  page  662,  3  Am.  Sep.,  In  the  case 
above  cited.  Judge  Agnew  said:  "When  prop- 
erly qualified,  the  law  confers  on  the  com- 
mittee the  management  of  the  real  and  per- 
sonal estate  of  the  lunatic,  with  power  to 
apply  the  income  only  to  the  payment  of  his 
debts  and  the  support  of  himself  and  his 
family.  But  beyond  this  the  committee  can- 
not go.  In  disposing  of  the  estate  without  the 
aid  or  sanction  of  the  court  If  the  Income 
be  Insufilclent  the  principal  cannot  be  used, 
or  the  real  estate  converted,  without  the  di- 
rection of  the  court"  In  Shaffer  v.  List  114 
Pa.  486,  7  Atl.  80,  Justice  Sterrett  at  page 
489,  114  Pa.,  and  page  81,  7  AU.,  said:  "The 
lunatic  is  in  effect  the  ward  of  the  court  and 
his  estate  Is  In  custodia  legis.  The  commit- 
tee is  the  mere  bailiff  or  servant  of  the  court 
and  as  such  is  subject  to  its  direction  In  ev- 
erything that  pertains  to  the  management  of 
the  lunatic's  estate  add  the  maintenance  of 
him  and  his  family."  In  Warden  v.  Eich- 
baum,  14  Pa.  121,  It  was  sought  to  estop  the 
committee  of  a  lunatic's  estate  from  recover- 
ing In  ejectment  for  an  interest  in  property 
which  had  been  Illegally  sold  at  sheriff's 
sale,  by  reason  of  the  receipt  by  a  former 
committee  of  the  purchase  money  arising 
from  the  illegal  sale.  The  court  In  an  opin- 
ion by  Mr.  Justice  Bell,  concedes  that  If  the 
lunatic  had  been  of  full  age  and  sound  mind, 
and  had  received  her  proportion  of  the  avails 
of  the  sale,  and  suffered  the  vendee  to  im- 
prove It  without  warning,  she  would  be  es- 
topped. "But"  says  the  court  on  page  126, 
"by  what  rule  is  she  answerable  for  the  acts 
or  omission  of  her  committee?  He  was  vest- 
ed with  no  right  to  compromise  her  interest, 
nor  clothed  with  power  to  alienate  her  es- 
tate. In  Wilson  V.  Bigger,  7  Watts  &  S.  Ill, 
though  the  guardian  of  a  minor  child  had 
actually  approved  of  the  sale  of  the  ward's 
estate  by  an  order  of  orphans'  court  the  con- 
firmation of  the  proceedings  was  not  put  up- 
on that  ground,  but  upon  the  subsequent  ac- 
quiescence of  the  ward  after  he  had  attained 
his  majority.  The  relation  of  a  committee 
to  a  lunatic's  estate  is  strictly  analogous. 
Though  the  law  casts  upon  him  the  posses- 
sion of  It  It  Is  sojely  for  her  benefit  and  the 
promotion  of  her  welfare.  The  only  way  in 
which  he  can  effect  aiL  alienation  of  her 
byVjOOQTe 
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lands  Is  throngh  the  interpositloa  of  the 
proper  coart  of  common  pleas,  and  then  only 
when  the  exigencies  contemplated  by  the  act 
of  ajBsembly  in  that  behalf  occur.  But  It  ia 
iDggested  that,  as  he  might  have  dispensed 
with  a  scire  facias  on  behalf  of  the  lunatic, 
80  be  may  waive  any  irregularity  in  the  sale 
for  want  of  one.  This  is  the  same  proposi- 
tion as  that  Just  discussed,  slightly  modi* 
fled.  The  answer  is  that,  as  a  general  rule, 
a  committee  can  waire  nothing  which  the 
law  stipulates  for  security  of  the  party  rep- 
resented, and  particularly  In  that  relation  to 
the  freehold  of  the  latter."  The  case  just 
qaoted  is  cited  with  approval  In  Bennett  t. 
Hayden,  14S  Fa.  S96,  23  Atl.  265. 

Without  further  citation  of  authorities.  It 
Is  apparent  that  no  declarations  of  admis- 
sions of  the  committee  could  affect  the  rights 
of  the  lunatic,  or  devest  any  portion  of  his 
estate.  The  court  was  therefore  in  error  in 
Bubmittlng  the  case  to  the  jury.  The  plain- 
tUT'g  eighth  point,  requesting  binding  in- 
structions, should  have  been  affirmed.  The 
judgment  entered  for  the  defendants  is  re- 
versed, and  Judgment  is  now  entered  herein 
(or  the  plaintiff,  as  committee  of  J.  B.  Jen- 
Dhigs. 


NATIONAL   BUILDING   &  LOAN   ASS'N 
V.   STHATISS  et  aL 

(Court  ot  Chancery  of  New  Jersey.    May  18, 
1901.) 

MORTGAGES— rORBCLOSURE— WRIT  OF  ASSIST- 
ANCE—ISSUANCE. 

A  purchaser  of  mortgaged  premises  at  fore- 
elosnie  cannot  have  a  wnt  of  assistance  where 
there  is  a  question  whether  section  78  of  the 
chancery  act  (1  Gen.  St.  p.  387),  relating  to  the 
(oreckxiure  of  mortgages,  makes  the  aecree  in 
toreclosare  suit  bindinK  against  a  purchaser 
from  a  defendant  named  in  the  bill  before  issu- 
Mce  or  service  of  subpoena  on  such  defendant, 
u  the  writ  is  only  granted  against  parties  dear- 
ly boond  by  the  decree. 

Application  by  the  National  Building  ft 
Loan  Association  against  Tessle  K.  Strauss 
and  others  for  writ  of  assistance.    Denied. 

George  H.  Lambert,  for  the  motion.  0. 
0.  Black,  opposed. 

BMERT,  V.  O.  Complainant,  who  has 
pnrcbased  mortgaged  premises  at  foreclosure 
sale  upon  Its  mortgage,  applies  for  a  writ  of 
assistance,  claiming  that  the  respondent  Is 
bound  by  the  decree  for  sale.  The  only  de- 
fendants to  the  suit  were  Tessle  K.  Strauss 
and  the  lilllzabeth  Mutual  Building  &  Loan 
Association  as  a  Judgment  creditor.  The 
lodgment  of  the  Elizabeth  Building  &  Loan 
Association  against  the  defendant  Strauas 
was  recovered  on  September  6,  1899,  and  a 
sale  of  the  mortgaged  lands  was  made  on 
November  29,  1899,  by  the  sheriff  of  Union, 


under  an  execution  on  the  Judgment  Peter 
Donald  was  the  purchaser  at  sherifTs  sale 
by  deed  recorded  December  8,  1899,  and 
claims  possession  of  the  premises  under  this 
deed,  and  the  respondent  is  a  tenant  claim- 
ing under  Donald.  The  bill  to  foreclose  wa* 
filed  on  September  25,  1890,  but  no  subpcsna 
to  answer  appears  to  have  been  issueA 
against  either  Mrs.  Strauss  or  the  building 
and  loan  association,  the  only  defendants- 
named  in  the  bill,  until  January  S,  1900,— 
more  than  a  month  after  the  sale  under  the 
judgment,  and  nearly  a  month  after  the  deed 
to  Donald  was  recorded.  The  question  rais- 
ed on  this  state  of  facts  appearing  by  the 
record  is  whether  Donald  is  so  clearly  bound 
by  the  decree  that  a  writ  of  assistance 
against  his  tenant  shotild  be  directed.  The 
general  rule  is  that  filing  of  a  bill,  without 
Issuing  and  also  serving  a  subpoena,  is  not 
notice  of  lis  pendens  to  a  purchaser  subse- 
quent to  the  filing  of  the  bill.  Hanghwout  t. 
Murphy  (Err.  &  App.  1871)  22  N.  J.  Eq.  631. 
And  it  has  also  been  decided  that  under  the 
lis  pendens  statute  (section  67,  Chancery  Act 
1875,  amended  in  1888  [1  Gen.  St  p.  40^ 
par.  161])  the  provision  for  filing  a  lis  pen- 
dens in  the  county  cleric's  office  did  not  re^ 
lleve  complainant  from  the  necessity  of  serv- 
ing subpoena,  and  that  a  bill  to  enforce  » 
vendor's  lien  and  lis  pendens  filed  was  not 
notice  to  a  mortgagee  of  the  vendee,  who 
had  received  his  mortgage  from  the  defend- 
ant vendee  after  filing  of  the  bill  and  11> 
pendens,  but  before  subpoena  served.  Ledos 
V.  Kupfrain  (1877)  28  N.  J.  Eq.  161,  164 
(Rimyon,  Ch.).  Whether  Donald,  who  pur- 
chased under  a  deed  recorded  before  sub- 
poena was  served  on  the  Judgment  creditor, 
and  was  not  himself  made  a  party  to  the 
foreclosure  suit,  is  bound  by  the  decree  made 
against  the  plaintiff  In  the  Judgment,  de^ 
pends,  or  may  depend,  upon  the  question 
whether  the  serenty-eighth  section  of  the 
chancery  act  (1  Gen.  St.  p.  887),  relating  to- 
foreclosure  of  mortgages,  makes  the  decree 
in  a  foreclosure  suit  binding  where  subpoena- 
was  neither  issued  nor  swved  upon  a  de 
fendant  named  in  the  bill  until  after  the 
assignment  of  his  interest.  This  question  Ii> 
one  of  such  a  character  that  the  effect  of  the 
decree  In  foreclosure  must  be  left  to  be  tried 
at  law  by  an  actloh  of  ejectment  and  should 
not  be  decided  on  an  application  for  a  writ 
of  assistance.  Ordinarily,  the  writ  of  as- 
sistance is  only  granted  against  parties  clear- 
ly bound  by  the  decree,  and  where,  on  the 
application  for  the  writ  of  assistance,  there 
Is  no  substantial  question  that  they  are  se 
bound.  If  there  is  such  question,  the  re- 
spondent has  the  right  to  have  his  legal 
rights  regularly  settled  at  law.  Schenck  v. 
Conover  (1800)  13  N.  J.  Kq.  227,  78  Am.  Dec 
95  (Williamson,  Oh.);  Vanmeter  v.  Borden 
a874)  25  N.  J.  Bq.  414  (Van  Fleet  V.  C), 
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In  re  DEVINB. 

(FrerogadTC  Court  of  New  Jersey.     May  14, 

1001.) 

ADMINISTRATION— SALH    OF   DECBDBNrB 
LAND— APPROVAL. 

1.  Upon  an  apnlication  to  an  orphans'  court 
by  an  administrator  cum  testamento  annexe  for 
the  approval  of  a  sale  of  testator's  lands,  made 
by  him  under  the  provisions  of  the  "£iupplement 
to  an  act  entitled  'An  act  concerning  executors 
and  the  adminiptration  ot  intestates'  estates' 
(Revision),  approved  March  27,  1874,  regulating 
the  sale  of  lands  b^  administrators  with  the  will 
annexed  and  defining  their  power,"  which  sup- 
plement was  approv^  April  6,  1888  (2  Gren.  St. 
p.  1429),  the  court  may  not  consider  or  adjudi- 
sate  upon  a  claim  that  the  lands  descended  to 
testator's  heirs  at  law,  or  were  specifically  de- 
vised by  his  will,  and  were  not  within  the 
power  of  sale  conferred  by  the  will. 

2.  But  the  administrator  applying  for  approv- 
al of  hia  sale  of  testator's  lands  must  establish 
by  proof  his  right  to  act  as  administrator  com 
testamento  annexo  in  this  state  in  order  to  give 
jurisdiction  to  the  orphans'  court. 

3.  There  being  no  oridnal  Jurisdiction  in  the 
prerogative  court  to  approve  such  sales  by  ad- 
ministrators, additional  proofs  in  this  court  are 
not  admissible,  and  an  appeal  from  the  order  ot 
the  orphans'  court  must  be  decided  upon  the 
evidence  before  that  court. 

4.  When  the  fair  value  of  the  land  may  be  af- 
fected by  adverse  claims  of  title,  there  should  be 
sufficient  proof  of  the  nature  and  extent  of  such 
claims  to  enable  the  orphans'  court  to  determine 
whether  the  sale  has  been  made  at  a  fair  price 
therefor.    , 

(Syllabus  by  the  Court) 

Appeal  from  orphans'  court.  Atlantic  coun- 
ty. 

Application  of  William  S.  Derlne,  adminis- 
trator, for  leave  to  sell  real  estate  of  dece- 
dent From  an  order  granting  the  right  to 
sell,  certalti  heirs  appeal.    Reversed. 

O.  A.  Bourgeois,  for  appellants.  George  A. 
Vroom  and  David  J.  Pancoast,  for  respond- 
ent 

MAGIE,  Ordinary.  This  Is  an  appeal  by 
persons  alleging  themselves  aggrieved  by  a 
decree  of  the  Atlantic  county  orphans'  court 
dated  February  1,  1900,  made  under  the  fol- 
lowing circumstances:  The  respondent,  Wil- 
liam S.  Devlne,  filed  In  that  court  a  petition, 
verified  on  December  16,  1899,  setting  out 
that  he  was  the  administrator  de  bonis  non 
cum  testamento  annexo  of  William  Fennell, 
late  of  Philadelphia,  deeeased;  that  said 
Fennell  died  seised  of  an  equitable  estate 
In  fee  simple  In  two  tracts  of  land  In  At- 
lantic county;  that  Fennell  died  testate,  and 
that  by  bis  last  will  and  testament,  duly  ad- 
mitted to  probate  in  the  state  of  Pennsyl- 
vania, he  directed  his  executors,  or  the  sur- 
vivor or  survivors  of  them,  to  sell  his  estate, 
both  real  and  personal,  and  make  deeds 
therefor;  that  the  executors  named  In  said 
will  had  died,  or  been  relieved  of  their 
trusts,  and  Devlne  had  been  appointed  sole 
administrator  de  bonis  non  cum  testamento 
annexo  by  the  register  of  wills  of  Philadel- 
phia; and  that  an  exemplified  copy  of  the  will 
was  aV>ut  to  be  filed  In  the  office  of  the  sur- 


rogate of  Atlantic  county.  The  petition  fur- 
ther showed  that.  In  pursuance  of  the  power 
of  sale  contained  in  Fennell's  will,  petitioner 
had,  by  a  written  Instrument  dated  August 
5,  1899,  contracted  to  sell  the  land  in  At- 
lantic county  to  one  Chandler  for  $6,000,  to 
be  paid  for  in  cash  upon  the  delivery  of  the 
deed,  and  that  said  sum  was  the  fair  value 
of  said  lands.  The  prayer  of  the  petition 
was  that  the  orphans'  court  should  approve 
and  confirm  the  sale  upon  the  terma  stated 
therein,  under  such  ccmditlons  as  to  security 
as  the  court  should  think  proper.  When  the 
petition  was  considered  by  the  orphans' 
court  cotaln  persons,  who  were  shown  to 
be  heirs  at  law  of  Fennell,  and  some  of 
tbem  beneficiaries  under  his  will,  appeared, 
and  contested  the  order  which  Devlne  asked. 
The  first  ground  upon  which  it  was  contend- 
ed by  them  that  Devlne  was  not  entitled  to 
the  order  prayed  for  was  that  the  lands  in 
question,  or  the  Intwest  whldi  the  testator 
had  therein,  had  either  descended  to  his 
heirs  at  law,  or  had  been  devised  by  his 
will,  BO  that  they  were  not  within  the  power 
of  sale  conferred  by  said  wllL  From  the 
opinion  of  the  court  below  It  appears  that 
It  was  deemed  to  be  established  by  proofs 
or  admissions  (which  do  not  appear  in  the 
case)  that  the  lands  described  In  tbe  peti- 
tion were  part  of  a  tract  which  was  pur- 
chased many  years  ago  by  three  persons,  viz. 
William  Parker  Newlln,  Charles  Harlan, 
and  said  Fennell,  and  paid  for  by  them; 
that  the  tract  was  conveyed  to  said  Harlan; 
and  that  all  the  purchasers  had  died,  Har- 
lan retaining  the  title  to  his  death.  Under 
the  supposed  ctrcumstances,  Fennell  was 
the  owner  of  an  equitable  title  to  an  undi- 
vided one-third  of  the  tract  It  was  also 
deemed  to  be  established  that  Harlan  died 
seised  of  the  legal  title  to  the  tract  and 
devised  It  to  one  Mary  Roberts,  who,  for 
the  purpose  of  satisfying  the  equitable  in- 
terest which  Fennell  had  In  the  tract  con- 
veyed to  respondent  (naming  him  as  admin- 
istrator of  Fennell)  a  portion  of  the  tract  in 
fee.  Assuming  that  the  title  to  such  por- 
tion thus  vested  in  respondent  his  title  vras 
obviously  held  in  trust  for  Fennell's  repre- 
sentatives. The  contention  below  (and  It 
has  been  repeated  here)  was  that  the  will 
of  Fennell  operated  only  upon  the  real  es- 
tate of  which  he  died  seised  and  the  p«^ 
sonal  estate  of  which  he  died  possessed,  and 
did  not  affect  the  equitable  interest  in  the 
real  estate  In  question.  The  petition  of  De- 
vlne was  filed  under  the  provisions  of  the 
"Supplement  to  an  act  entitled  'An  act  con- 
cerning executors  and  the  administration  of 
intestates'  estates'  (Revision),  approved 
March  27,  1874.  regulating  the  sale  of  land 
by  administrators  with  the  will  annexed  and 
by  admlnlRtrators  de  bonis  non  with  the  will 
annexed,  and  defining  their  power,"  which 
supplement  was  approved  April  6,  1888  (2 
Oen.  St  p.  1429).  It  Is  settled  in  this  court 
that  under  the  provisions  of  the  act  In  ques- 
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tktn  an  administrator  de  bonis  non  with  tbe 
will  annexed  may  make  sale  of  the  real 
estate  of  testator  If  the  will  had  conferred 
power  apon  the  executors  named  therein  to 
malce  such  sale.  Griggs  v.  Veghte.  47  N.  J. 
Bq.  2  Dick.  187.  19  Att  867.  The  power  of 
such  administrator  is,  however,  declared  by 
tbe  act  not  to  be  valid  until  the  terms  of 
the  sale  shaU  have  been  submitted  to  the 
orphans'  court  of  the  county  in  which  the 
lands  proposed  to  be  sold  lie,  and  approved 
by  said  court.  The  contention  that  the  In- 
terest in  the  lands  In  question  which  Fen- 
nell  bad  did  not  pass  under  his  will,  bat 
descended  to  his  heirs,  or  (if  tbe  will  operat- 
ed thereon)  was  devised  to  the  parties  named 
tberein,  and  was  not  made  the  subject  of 
sale  by  the  executors,  is,  In  my  Judgment, 
not  to  be  considered.  The  orphans'  court. 
in  a  matter  arising  under  the  act  above  cited, 
is  not  intrusted  with  Jurisdiction  to  deter- 
mine tbe  title  to  testator's  lands.  Its  Juris- 
diction is  restricted  to  a  determination 
whether  the  contract  of  sale  made  by  the 
administrator  shall  be  approved.  When  ap- 
plication is  made  to  the  orphans'  court  to 
order  lands  to  be  sold  for  the  payment  of 
debts  of  a  deceased  owner,  no  person  may 
Intervene  and  contest  the  title  of  the  de- 
ceased, and  prevent  an  order  for  such  sale, 
upon  the  ground  of  a  lack  of  such  title. 
Swackhamer  v.  Kline's  Adm'r.  26  N.  X  Bq. 
908.  In  proceedings  for  partition  before  the 
orpbana'  conrt,  one  claiming  the  land  by  tl' 
tie  paramount  to  that  of  the  parties  to  the 
partition  proceedings  may  not  object  to  an 
order  appointing  commissioners,  nor  appeal 
from  sncb  order.  Haleigh  v.  Rogen,  2S  N. 
J.  Sq.  506w  In  this  analogous  case  it  is  ob- 
Ttons  that  tbe  action  of  the  conrt  In  approv- 
ing the  terms  of  the  sale  reported  to  it  in 
no  respect  aggrieves  or  injures  any  person 
having  a  title  by  descent  from  Fenneil,  or 
by  devise  under  Fenneirs  will.  If  the  ad- 
ministrator has  no  authority  to  sell,  an  or- 
der of  tbe  orphans'  conrt  will  not  confer 
it  npon  blm.  Tet  I  deem  It  obvious  that  the 
JmisdlcUon  of  tbe  orphans'  court  to  approve 
or  disapprove  of  the  terms  of  a  sale  can 
only  be  invoked  by  one  who  exhibits  by 
proof  a  right  to  make  sale,  if  the  wlQ  has 
eonferred  power  of  sale  upon  tbe  execntors 
named  ttiereln.  If  the  will  is  one  probated 
within  the  state,  tlie  applicant  must  show 
tlut  be  has  been  duly  appointed  administra- 
tor com  testamento  annexe  by  some  conrt 
iiavlng  Jurisdiction  to  make  such  appoint- 
ment. K  the  win  is  a  foreign  one,  It  mnst 
appear  that  the  applicant  has  been  appoint- 
ed administrator  cum  testamento  annexe, 
and  also  that  he  has  taken  such  proceedings 
within  the  state  as  will  give  him  a  right  to 
act  within  this  Jurisdiction. 

Tbe  appellants,  or  some  of  them,  are  bene- 
flciarles  named  in  the  will  of  Fenneil,  among 
whom  the  proceeds  of  any  sale  of  the  lands 
in  question  will  be  distributed.  They  con- 
tend tlitt  the  sale  was  contracted  for  at  a 


price  below  the  real  value  of  tbe  land  at  the 
time  the  contract  was  made,  and  that  the 
land  has  largely  Increased  in  value  since 
then.  They  could,  therefore,  object  to  the 
authority  of  respondent  to  make  the  contract 
of  August  5,  18D9,  and,  unless  such  authority 
appears,  they  could  question  the  Jurisdiction 
of  tbe  orphans'  court  to  approve  tbe  sale 
conti-acted  for.  It  Is  impossible  to  discover 
any  evidence  before  the  court  below  Justify- 
ing it  In  assuming  Jurisdiction  to  approve  the 
sale  by  respondent  A  copy  of  Fennell's  will, 
and  Its  probate  in  Pennsylvania,  doly  exv 
amplified  under  the  act  of  congress,  was  put 
in  evidence;  but  that  conferred  no  authority 
npon  tbe  applicant  to  act  in  this  state.  The 
opinion  below  recites  an  agreement  between 
the  proctors  that  such  exemplified  copy 
should  be  admitted  and  used  and  accepted 
as  "filed  with  the  court."  But  filing  such 
exemplified  copy  with  the  orphans'  court 
conferred  no  power  on  the  respondent  Such 
power  could  only  be  acquired  by  letters  la- 
sued  under  section  28  of  the  orphans'  court 
act  of  iSOti,  or  by  filing  and  recording  in  tbe 
office  of  tbe  surrogate  of  the  county  an  ex- 
emplified copy  of  the  will,  probate,  and  let- 
ters (if  it  thereby  appears  that  tbe  will  was 
executed  in  accordance  with  our  laws),  wtr 
der  section  2t  of  the  last-named  act  (Laws 
1808.  p.  715). 

Counsel  for  the  parties  have  produced  be- 
fore me,  and  consented  that  It  should  be 
considered  as  part  of  the  record,  a  certified 
copy  of  the  record  in  the  surrogate's  office  of 
Atlantic  county  of  tbe  will  of  Fenneil,  with 
the  proofs  and  the  letters  testamentary  is- 
sued in  Pennsylvania  to  the  executor  named 
therein.  It  is  certified  to  have  been  filed 
and  recorded  in  Atlantic  county  March  24t 
1900.  As  the  decree  appealed  from  was 
made  February  1,  ISOO,  this  evidence  was  not 
presented,  and  was  not  capable  of  being  pre> 
sented,  to  the  court  below.  The  power  of 
tbe  conrt  to  take  or  direct  the  taking  of  ad- 
ditional proofs  to  be  considered  on  the  hear- 
ing of  an  appeal  from  an  orphans'  court  ia« 
In  my  Judgment,  limited  to  those  causes  in 
which  the  court  has  original  as  w^l  as  appel* 
late  Jurisdiction,  as  was  intimated  in  Bus- 
ling  V.  Rusling,  30  N.  J.  Eq.  603;  Sayre  v. 
Sayre,  16  N.  J.  Eq.  50fi.  As  this  court  has 
no  original  Jurisdiction  in  respect  to  the  ap- 
proval of  such  contracts,  the  appeal  from 
orphans'  court  decrees  upon  such  matters 
must  be  determined  npon  tbe  evidence  which 
was  before  the  court  It  is  not  improper  to 
suggest  to  counsel  that  the  certified  record 
from  the  oSice  of  the  surrogate  seems  to  be 
deficient  in  that  it  does  not  exhibit  the  ap- 
pointment of  respond^it  as  administrator 
cum  testamento  annexe.  To  establish  re- 
spondent's status  as  administrator,  the  rec- 
ord should  show  his  appointment  As  there 
was  no  evidence  before  the  orphans'  court 
exhibiting  respondent's  status  and  right  to 
Invoke  the  Judgment  of  that  court  I  think 
Jurisdiction  to  consider  the  petition  failed. 
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As  the  question  thus  disposed  of  Is  novel, 
and  may  not  be  approved,  I  deem  It  proper 
to  express  the  conclusions  I  have  reached  as 
to  the  further  claim  of  a]H>ellants.  They 
assert  that  the  sale  was  below  the  fair  mar- 
ket value  of  the  land  on  August  5,  1899, 
when  the  contract  was  made.  Upon  this 
contention  evidence  of  market  value  after 
that  date  was  not  admissible,  except  so  far 
as  it  tended  to  show  the  value  at  that  date. 
Increase  of  value  afterwards  should  have  no 
effect  In  Inducing  disapproval  of  the  contract 
of  sale.  If  It  was  one  proper  to  be  made  at 
the  time.  But  as  to  the  fair  market  value 
at  the  time  of  the  contract,  the  evidence  is 
extremely  contradictory  and  unsatisfactory. 
From  the  examination  of  witnesses  by  coun- 
sel, it  would  seem  that  there  are  various 
claims  made  to  the  lands  contracted  to  be 
sold  adverse  to  the  title  of  Fennell.  The  na- 
ture and  extent  of  such  claims  are  not  dis- 
closed by  any  proof.  Since  the  court  Is  to 
adjudge  whether  the  terms  of  sale  should  be 
approved,  the  administrator,  seeking  con- 
firmation and  approval  of  the  sale,  should 
make  it  appear  that  the  consideration  of  the 
sale  is  fair.  He  is  not  bound  to  make  out 
the  exact  title  which  he  can  convey.  But 
he  should  put  the  court  In  possession  of  the 
facts  respecting  claims  upon  the  title,— such 
as  the  amount  of  the  lands  involved,  the 
general  character  of  the  claims,  and  the 
probabilities,  so  far  as  ascertainable,  of  suc- 
cessful prosecution  of  the  claims.  Unless 
the  court  has  some  information  on  such  mat- 
ters, its  Judgment  that  the  sale  be  approved 
would  be  mere  conjecture.  When  the  admin- 
istrator knows  of  such  outstanding  claims, 
and  admits  that  they  affect  the  market  value 
of  the  lands,  he  cannot  ask  that  his  contract 
to  sell  at  a  specified  price  shall  be  approved, 
without  giving  the  court  such  proof  in  re- 
spect to  the  claims  as  will  enable  it  to  ad- 
Judge  whether  the  price  is  fair,  and  should 
be  approved.  The  court  below  was  not  fur- 
nished with  such  proof,  and.  In  its  absence, 
the  sale  should  not  have  been  approved.  For 
both  reasons,  I  think  the  decree  below  must 
be  reversed. 


HANCOCK  V.  ELMER  et  al. 

(Court  of  Cliancety  of  New  Jeraey.     May  9, 
1901.) 

FRAUDCLBNT    C0NVBTANCB8— HVIDKNCB. 

1.  A  voluntary  conveyance  of  lands,  made  by 
a  debtor,  without  consideration,  is  void  as 
against  existing  creditors,  irresppctive  of  the 
value  of  the  debtor's  interest  in  the  lands  con- 
veyed. 

2.  A  debtor  who  was  nnder  pressure  to  pay 
Ids  debt  conveyed  all  his  property,  save  one 
piece  of  land,  to  his  brothers,  and  then  offered 
this  piece  ana  another  lot,  part  of  the  land  con- 
veyed, upon  certain  prescribed  terms,  to  his 
creditor,  in  payment  of  his  debt.  When  the 
creditor  refused  the  terms  dictated  by  the  debtor, 
the  reserved  lot  was  at  once  conveyed  to  one  of 
the  brothers,  so  that  the  debtor  had  no  property 
remaining  in  ills  name.    The  brothers  knew  of 


this  plan  when  they  accepted  their  conveyaiiecaL. 
Eeld,  that  the  transaction  was  a  hindering  of 
the  creditor  in  the  collection  of  his  claim,  and- 
obnozious  to  the  statute  of  frauds. 

(Syllabus  by  the  0>nrt.) 

Bill  by  Benjamin  Hancock  against  NewtcA. 
Elmer  and  others.    Decree  for  complainaniC 

The  defendant,  Newton  Elmer,  for  sevcaat 
years  before  the  month  of  September,  1801^. 
was,  with  one  Albertson,  Indebted  on 
Joint  note  to  the  complainant,  Benjamin  ] 
cock,  for  $876,  which,  by  partial  paymenli^ 
has  been  reduced  to  1700.  In  1896,  Albert- 
son's wife  conveyed  a  lot  of  land  to  Newtna- 
to  secure  him  against  the  Hancock  note^  Kl- 
mer  then  gave  his  note  to  Hancock:,  and  AJr- 
bertson  was  released  from  liability;  the  ex- 
press purpose  of  the  conveyance  being,  ■■ 
stated,  to  secure  Elmer  for  undertakine  t» 
pay  Albertson's  half  of  the  note.  In  Au- 
gust, 1897,  the  note,  with  Hancock's  indocae- 
ment,  had  been  discounted  by  a  bank.  U«»- 
cock  notified  Newton  Elmer  that  it  must  Im- 
pald.  Newton  Elmer  made  no  reply,  but  ob 
the  21st  of  September,  1897,  transferred  t» 
his  brother  the  defendant  Ellison  Elmer  9^ 
shares  out  of  82  shares  of  stock  held  by  Mcnr- 
ton  Elmer  in  the  Bassett  Glass  Companj, 
and  on  the  22d  day  of  September,  1897,  tor  m 
consideration  of  $1,  conveyed  six  lots  of  land 
to  another  brother,  the  defendant  Lafayette 
Elmer,  and  on  the  same  day,  for  a  named 
consideration  of  $100,  conveyed  to  his  brotbcr 
the  defendant  Ellison  Elmer  all  his  remaintagc 
real  estate,  consisting  of  dwelling  houses^  a. 
block  of  stores,  his  residence  in  Bridgeto^ 
and  other  property,  except  one  single  lot  eff 
land,  which  was  subsequently,  on  Octobcr- 
7,  1897,  also  conveyed  'to  the  defendant  KIB- 
son  Elmer.  Shortly  afterwards  Mr.  Newton 
Elmer  sent  word  to  the  complainant  that 
be  could  not  take  care  of  the  $700  note;  tbat 
he  had  made  over  his  property  to  his  brok- 
ers, but  that  be  was  willing  to  convey  tt*- 
lot  he  had  retained  at  a  price  and  upon  terna. 
prescribed  by  himself,  if  the  complainant 
would  assume  the  payment  of  the  note  then  la- 
bank,  and  give  it  np  to  him.  This  the  ccna- 
plalnant  refused  to  do.  On  October  28,  ISBfl, 
the  complainant  having  demanded  that  Mr. 
Newton  Elmer  should  pay  the  note,  the  lat- 
ter wrote  him,  stating,  "I  made  you  the  beat 
proposition  which  it  was  In  my  power  to 
do  for  you,  and,  as  you  did  not  choose  to. 
accept  it,  I  have  been  compelled  to  drop  - 
the  matter."  Again,  on  November  8,  180Z; 
he  wrote  to  the  complainant  acknowledging 
his  indebtedness  on  the  note,  and  stating 
the  following  reasons  for  his  action:  "Yoor 
notice  to  me  that  you  insisted  upon  my  re- 
leasing you  as  my  indorser,  and  that  I  moat 
get  another  indorser,  which  I  was  unable 
to  do,  forced  me  to  make  the  best  arrange- 
ment which  I  could  to  pay  my  debts,  and 
In  making  such  arrangements  the  best  that 
I  could  do  for  this  note  was  the  propoat- 
tion  which  I  originally  made  you  through 
Mr.  Shevpard,  which  was  refused  by  ytmu 
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A*  a  result  of  your  action,  I  am  now  as 
I  said,  is  a  position  where  It  is  Impossible 
for  me  to  do  anything  in  the  matt«r  at 
this  time."  The  complainant  then  took  the 
■ote  out  of  bank,  sued  upon  it,  and  recover- 
ed Judgment  In  the  supreme  conrt  for  the 
anm  of  $742.90,  damages  and  costs,  and  is- 
-sued  execution  thereon  to  Cuml>erland  coun- 
ty. A  return  was  made  "No  goods  or  lands 
found."  On  February  28,  1898,  the  com- 
j^inant  filed  his  bill  of  complaint  in  this 
cause,  setting  up  the  al)oye-mentloned  facts, 
and  charging  that  Newton  Elmer's  transfei 
«f  the  glass  company's  stock,  and  his  con- 
veyance of  all  his  lands  to  his  brothers 
lafayette  and  Ellison  Elmer,  were  fraudu- 
lent, and  for  the  purpose  of  hindering  and 
defeating  the  complainant  In  the  collection 
of  the  debt  due  to  him;  praying  that  the 
fraudulent  conveyances  might  be  set  aside, 
and  declared  void,  and  the  lands  and  stock 
sold  discharged  of  any  claim  thereunder,  and 
the  proceeds  applied  to  the  payment  of  the 
complainant's  debt  The  defendants  Newton 
Elmer  and  Ellison  Elmer  filed  a  joint  and 
several  answer,  and  the  defendant  Lafayette 
KImer  and  his  wife  filed  a  separate  answer, 
aH  by  the  same  solicitor.  They  admit  the 
complainant's  debt,  judgment,  and  the  con- 
veyances by  the  defendant  Newton  Elmer 
aet  forth  in  the  bill  of  complaint,  but  they 
4eny  the  values  ascribed  in  the  bill  to  the 
premises  conveyed,  and  deny  that  the  con- 
veyances were  without  consideration,  and 
aay  that  they  were  for  full  consideration, 
and  in  good  faith  on  the  part  of  all  of  the 
parties  to  the  deed.  They  expressly  deny 
Cbat  these  conveyances  were  made  for  the 
purpose  of  preventing  the  defendant  from 
collecting  bis  claim  against  Newton  Elmer, 
«r  to  defraud  or  cheat  him,  as  alleged  in 
the  bill.  Issue  was  joined  on  these  plead- 
kMB,  and  the  cause  has  come  to  a  hearing. 

Walter  H.  Bacon,  for  complainant  D.  J. 
Fancoast,  for  defendants. 

GREY,  V.  O.  (after  stating  the  facts).  It 
Is  admitted  without  contention  that  the  de- 
fendant Newton  Elmer  was  indebted  to  the 
coniplaiuant  at  the  time  he  made  the  deeds 
attacked  In  this  cause.  It  is  also  admitted 
without  dispute  that  shortly  after  the  com- 
plainant demanded  of  Newton  Elmer  the 
payment  of  his  debt  the  latter  conveyed  all 
his  property  (except  one  lot,  hereafter  dealt 
with)  by  the  two  deeds  In  question,— one  to 
Us  brother  the  defendant  Lafayette  Elmer, 
passing  title  to  six  lots  of  land;  the  other  to 
kis  brother  the  defendant  Ellison  Elmer, 
passing  title  to  twenty-two  lots  of  land. 
Kewton  also  transferred  all  of  his  shares  of 
stock,  except  two,  to  his  brother  Ellison.  Of 
an  bis  lands  he  retained  in  his  own  name 
bat  one  piece,  the  Morris  avenue  lot  The 
porpose  for  which  he  had  actually  retained 
this  lot  Is  proven.  He  kept  this  In  order  to 
«Ser  It  to  Mr.  Hancock  (with  other  property 


whteh  he  conveyed  to  his  brother  Lafayette) 
in  satisfaction  of  Hancock's  debt  uimn  the 
latter's  undertaking  to  assume  a  $2,000  mort- 
g:age;  that  Is,  a  debtor  conveyed  all  his  prop- 
erty away,  save  one  piece,  and  then  turned 
to  his  creditor,  and,  in  effect  said:  "I  have 
so  arranged  my  property  that  yon  cannot 
apply  any  of  it,  save  this  one  piece,  to  the 
payment  of  the  claim  against  me  which  you 
hold.  If  you  will  take  what  I  ofTer  you  up- 
on the  terms  I  dictate,  and  discharge  your 
claim,  well;  If  not,  you  will  not  get  even  so 
much  as  I  now  offer  yon."  Upon  Hancock's 
refusal  to  accept  this  proposition,  Newton 
Elmer  conveyed  the  lot  also  to  his  brother 
Ellison  for  a  named  consideration  of  $100. 
So  far  as  Newton  Elmer  Is  concerned,  the 
evidence  that  this  was  the  situation  of  af- 
fairs Is  largely  in  his  letters  to  Mr.  Hancock 
and  his  deeds  to  his  brothers  Lafayette  and 
Ellison.  That  such  transactions  are  frauds 
upon  creditors  is  apparent  upon  the  mere 
statement  of  the  case.  They  are  within  the 
very  words  of  the  statute  of  frauds,— con- 
veyance made  with  intent  to  "hinder,  delay, 
and  defraud  creditors  of  their  lawful  ac- 
tions." The  separate  answers  of  the  broth- 
ers deny  that  there  was  any  fraud  in  the 
conveyances  to  them,  and  assert  that  they 
were  made  in  good  faith  and  upon  full  con-, 
sideration  paid.  Their  relation  to  the  trans- 
actions in  question  must  be  separately  con- 
sidered. I  will  first  examine  the  convey- 
ance to  Lafayette  Elmer.  He  was  called 
and  sworn  as  a  witness  In  this  cause.  His 
testimony  shows  that  when  he  accepted  his 
brother  Newton's  deed  to  him  for  the  six 
different  lots  of  land  he  knew  that  Newton 
was  not  able  to  pay  his  bills,  and  that  he 
was  Indebted  to  Mr.  Hancock,  and  that  one 
of  the  objects  in  making  the  conveyance  was 
to  put  Newton  Elmer  in  a  position  to  make 
such  offers  to  Hancock  as  he  might  deem  fa- 
vorable to  himself.  Lafayette  accepted  the 
conveyance  upon  the  understanding  that  part 
of  the  property  conveyed  to  him  was  to  re- 
main at  Newton's  discretion,  to  be  used  to 
settle  the  Hancock  debt  So  that  after  the 
conveyance  by  Newton  to  Lafayette,  the 
former  was,  by  the  bargain  between  them 
(If  such  dealing  can  be  called  a  bargain),  to 
retain  control  of  at  least  part  of  the  prop- 
erty conveyed.  Lafayette  himself  swears 
that,  incident  to  the  conveyance  by  Newton 
to  him,  speaking  of  one  of  the  lots  conveyed, 
the  former  said:  "I  want  to  get  Mr.  Han- 
cock, If  he  will,  to  take  this  property  back, 
and  assume  that  much  of  what  I  owe  him. 
Now,  if  he  does  that  I  want  you  to  deed  It 
to  Mr.  Hancock,  If  he  will  accept  It;  and.  If 
not  It  is  yours  forever  for  one  dollar."  The 
consideration  for  the  conveyance  of  the 
whole  six  lots  to  Lafayette  Elmer  Is  express- 
ed In  the  deed  to  be  the  sum  of  one  dollar. 
Lafayette  testlfleB  that  there  was  an  actual 
consideration  in  an  Indebtedness  which  his 
brother  Newton  owed  to  him.  On  this  point 
the  testimony  of  Newton  and  Lafayette  Is  In 
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direct  antagouism,  and  Is  wholly  Irrecon- 
cilable. Newton  Elmer  swears  that  the  con- 
veyance to  Lafayette  "was  made  for  the  con- 
sideration named  in  the  deed,"  and  that  "the 
deed  was  not  supposed  to  settle  the  other  in- 
debtedness that  I  owed  him."  The  deed  it- 
self shows  no  undertaking  on  Lafayette's 
part  to  pay  any  of  the  mortgages  on  the 
lands  conveyed,  nor  Is  there  any  proof  of  any 
act  between  the  parties  in. the  nature  of  a 
discharge  by  Lafayette  of  any  indebtedness 
owed  him  by  Newton.  The  conveyance  to 
Lafayette  Elmer  referred  to  In  the  bill  of 
complaint  must  be  held  to  have  been  without 
substantial  consideration,  and  for  the  pur- 
pose of  hindering,  delaying,  and  preventing 
the  creditors  of  Newton  Elmer  from  apply- 
ing his  property  to  the  payment  of  his  debta 
A  much  more  elaborate  defense  is  made  of 
the  transfer  of  title  by  Newton  Elmer  to  his 
brother  Ellison  Elmer.  The  shares  of  stock 
In  the  Bassett  Glass  Works  and  the  22  dif- 
ferent lots  of  land  have  considerable  value. 
The  contention  on  the  part  of  Ellison  Elmer 
Is  that  he  Is  a  purchaser  of  all  that  property 
for  full  value  paid,  and  without  notice  of  any 
fraudulent  purpose  in  the  conveyance  to  de- 
teat  or  hinder  the  creditors  of  Newton  El- 
mer. The  evidence  shows  that  Newton  and 
Ellison  were  brothers.  A  few  years  before 
*the  transactions  attacked  in  this  suit,  they 
had  been  partners  in  business.  At  the  time 
Ellison  Elmer  accepted  the  transfer  of  his 
brother  Newton's  glass  company  shares  and 
the  conveyance  of  substantially  all  the  land 
he  owned  the  two  brothers  were  the  ownera 
In  common  of  valuable  real  estate.  They 
were  not  only  brothers,  bnt  were  also  Inti- 
mate friends,  evidently  interested  in  and  ac- 
quainted with  each  other's  business.  Elli- 
son himself  testlflcs  that  he  had  been  inform- 
ed by  Newton  that  he  had  undertaken  to  pay 
the  $700  note  to  Hancock.  He  also  knew 
that  Hancock  wanted  hia  debt  paid,  and  that 
Newton  retained  the  title  to  the  Uorrls  ave- 
nue lot,  because  he  intended  to  use  it  in  aid 
of  a  settlement  to  be  obtained  from  Han- 
cock. For  this  reason  Ellison  says  he  did 
not  at  first  take  title  to  this  lot  as  well  as  to 
the  other  22.  He  knew  of  the  conveyance  to 
Lafayette,  for  he  swears  that  the  reason  he 
did  not  take  title  to  the  six  lots  conveyed  to 
the  latter  was  that  be  thought  there  was  no 
value  in  them  above  the  mortgages.  It  thus 
appears  that  all  the  transfers  made  by  New- 
ton Elmer  to  his  brothers  were  related  to 
each  other,  nnd  were  substantially  one  trans- 
action. Each  was  made  in  contemplation  of 
the  other  by  all  the  parties,  and  in  making 
and  accepting  them  all  the  parties  had  in 
view  the  effect  they  would  have  uixtn  the 
note  which  Newton  owed  to  Haacock. 
When  the  scheme  to  force  Hiineock  into  a 
settlement  failed,  Ellison  at  once  accepted  a 
special  deed  from  Newton,  conveying  the 
Morris  avenue  lot,  thus  stripping  Newton  of 
all  title  to  any  property.  We  have,  then, 
this  combination  of  circumstances:    That  a 


debtor  who  is  pressed  for  payment  by  a 
creditor  arranges  with  his  brothers  to  con- 
vey all  bis  property  to  them,  save  one  cer- 
tain piece,  and  to  offer  his  creditor  certain 
terms  of  settlement,  including  a  conveyance 
to  him  of  tills  reserved  piece,  and  another 
lot,  a  part  of  the  property  conveyed;  and, 
when  the  creditor  refused  to  accept  the  terms 
prescribed  by  the  debtor,  the  reserved  lot  is 
also  conveyed  to  one  of  the  brothers,  so  that 
the  debtor  has  no  remaining  property.  This 
is  clearly  a  hindering  of  the  creditor  from 
the  collection  of  his  debt  In  this  Interfer- 
ence with  the  legal  assertion  of  the  credit- 
or's rights  those  who  knowingly  accept  the 
conveyances  participated  quite  as  fully  as 
the  grantor  debtor  who  made  them.  The 
action  of  both  was  necessary  to  carry  the 
scheme  Into  effect.  The  common  purpose  to 
block  the  creditor  in  the  pivsult  of  bis  law- 
ful remedy  exists.  Each  party,  in  further- 
ing It,  performs  his  proper  part.  The  vendee 
who  acquires  title  from  a  debtor  In  failing 
circumstances  must  not  only  be  a  purchasei 
for  value,  but  also  a  purchaser  in  good  faith. 
Bank  v.  O'Rourke,  40  N.  J.  Eq.  99.  If  he 
has  notice  of  facts  which  bring  home  to  hhn 
knowledge  of  the  fraudulent  intent,  be  par- 
ticipates In  the  fraud  if  he  passively  accepts 
the  transfw  of  the  debtor's  title.  Insur- 
ance Co.  y.  Tooker,  85  N.  J.  Bq.  408.  Con- 
veyances thus  made  to  hinder  the  recovery  of 
debts  are  void  as  against  creditors.  Liver- 
more  V.  McNair,  84  N.  J.  Bq.  478;  McKeague 
T.  Armstrong,  50  N.  J.  Eq.  310,  24  Atl.  898. 
Conveyances  by  a  debtw,  made  pending  a 
suit  against  him,  or  when  his  creditors  are 
pressing  for  payment,  which  embrace  sub- 
stantially all  of  the  debtor's  property,  are 
considered  to  be  tainted  with  fraud.  Chris- 
tie V.  Bridgman,  51  N.  J.  Eq.  335.  25  Atl. 
939;  Id.  (Err.  &  Ai^.)  80  AU.  429. 

The  consideration  of  the  conveyance  of  the 
glass-works  stock  to  Ellison  Elmer  is  claim- 
ed to  have  been  $2,000,  and  of  the  22  lots  of 
land  to  have  been  $4,033,  and  for  the  one 
Morris  avenue  lot  $100.  The  whole  of  this, 
except  $20  (paid  In  cash).  Is  claimed  to  have 
been  allowed  as  a  credit  upon  debts  alleged 
to  have  been  owed  by  Newton  to  Ellison. 
The  $20  paid  in  cash  was  of  Itself  an  odd 
Incident,  If  tlie  story  of  the  Elmers  be  ac- 
cepted as  true,  for  they  say  that  Newton's 
debt  to  Ellison  exceeded  the  valuation  put 
upon  the  former's  Interest  in  all  the  prop- 
erty conveyed.  If  this  be  true,  the  $20  cash 
must  have  been  a  pure  gitt.  or  else  was 
made  to  give  to  the  transaction  an  appear- 
ance of  good  faith.  The  debts  claimed  to 
have  been  owed  by  Newton  to  Ellison  were. 
In  part,  $2,000  of  promissory  notes  made  by 
Newton  and  Indorsed  by  Ellison.  At  the 
time  the  conveyances  to  Ellison  were  made, 
none  of  these  notes  had  come  to  be  due. 
Ellison  Elmer  himself  testifies  that  the  notes 
were  held  in  bank  at  the  time  the  convey- 
ances were  made,  and  that  he  did  not  pay 
them  at  the  time  he  accepted  his  deeds,  but 
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did  afterwards  pay  them  as  they  subsequent- 
ly came  to  be  due.  In  the  case  of  Seven  ▼. 
Dodson.  63  N.  J.  £q.  638,  34  Atl.  7.  the  court 
of  appeals  declared  that  an  accommoda- 
tion Indorser  of  a  promissory  note  is  not  a 
debtor  to  the  bolder,  In  the  sense  prescribed 
by  the  statute  of  frauds,  ontil  the  indorsed 
note  has  been  dishonored.  It  seems  to  fol- 
low that  snch  an  accommodation  Indorser, 
as  long  as  the  note  remains  unpaid,  has  not 
become  a  creditor  of  the  maker.  He  could 
only  become  such  a  creditor  by  actual  pay- 
ment of  the  note.  So  far  as  the  convey- 
ances depended,  at  the  time  they  were  made, 
upon  this  $2,000  worth  of  commercial  paper, 
they  were  without  consideration,  for  Elli- 
son Elmer  himself  expressly  testifies  that  they 
were  absolute  conveyances,  and  not  by  way  of 
security,  and  that  there  was  an  absolute 
cancellation  of  the  debt  which  Newton  owed 
to  him  to  the  extent  of  the  values  allowed 
for  the  equities  of  the  property  conveyed. 
There  was.  In  fact,  no  actual  cancellation 
or  surrender  of  these  evidences  of  debt  coin- 
cident with  the  delivery  of  the  deed,  nor, 
indeed,  so  far  aa  the  proof  shows,  at  any 
time  since. 

Another  element  that  adds  to  the  shade  of 
frand  which  extends  over  these  transfers  of 
property  Is  the  omission  of  the  defendants, 
though  informed  by  the  issues  joined  that 
they  were  impugned  for  fraud,  to  call  as  wit- 
nesses those  persons  wHo  aided  them  in 
drawing  and  witnessing  the  transfers,  and 
who  could  explain  the  nature  of  the  trans- 
actions. Neither  the  draftsmen  who  drew 
the  deeds,  the  officer  who  took  the  acknowl- 
edgments, nor  the  person  who  witnessed 
the  execution  of  the  most  important  exhibits 
was  called  to  testify.  The  hasty  way  in 
which  the  transfers,  were  made  and  accept- 
ed—29  pieces  of  property  passed  without  ex- 
amination of  titles  or  for  Incumbrances,  al- 
most Immediately  that  their  conveyance  was 
proposed— Is  another  Indication  of  fraudu- 
lent intent.  The  testimony  shows  also  that 
the  grantor,  Newton  Elmer,  himself  took  the 
custody  of  the  deeds  upon  their  execution, 
and  himself  carried  them  to  the  clerk's  ofBce 
for  record,  and  paid  the  charge  therefor; 
thus  indicating,  after  the  title  passed  from 
him,  a  continuing  Interest  In  the  property. 
'  Upon  the  question  of  the  valuation  of  the 
property  conveyed  there  Is  considerable  dls- 
pnte  In  the  testimony.  The  weight  of  the 
evidence  shows  that  the  South  Laurel  street 
stores— the  most  valuable  single  tract— have 
lieen  substantially  undervalued  In  the  esti- 
mate made  for  the  purpose  of  conveyance  to 
Ellison  Elmer.  Several  of  the  other  proper- 
ties have  been  placed  at  flgtires  much  less 
than  their  actual  value;  certainly  much  less 
than  the  whole  amount  due  to  the  complain- 
ant The  value  put  upon  the  glass  com- 
pany's stock  was  also  substantially  less  than 
Its  real  value.  Some  claim  has  been  made 
by  the  defendants,  that  the  transactions  In 
qnestion  must  be  dealt  with  as  purchases  of 


land,  and  that  a  difference  of  opinion  as  to 
value  of  the  land  conveyed,  where  some  val- 
uable consideration  was  paid,  will  not  raise 
a  presumption  of  fraud,  and  cases  are  cited 
to  sustain  this  view.  The  evidence  of  both 
Newton  and  Mllsou  Elmer  goes,  however,  to 
insist  that  the  transfers  made  were  in  pay- 
ment of  debts  owed  by  Newton  to  Ellison,  not 
sales  of  lands.  If,  in  paying  a  debt  in 
money,  Newton  had  given  one  dollar  more 
than  the  amount  of  the  debt,  the  payment 
would  have  been,  to  that  extent  as  to  cred- 
itors, a  fraud.  The  debtor  has  no  greater 
right  to  give  away  value  in  lands  than  be 
has  In  money.  If  there  was  more  value  paid 
than  was  due,  the  overplus  was  in  fraud  of 
creditors.  It  need  not  have  been  so  large  as 
to  be  held  unconscionable  to  Justify  the  chal- 
lenge of  the  transaction  by  creditors.  Upon 
the  whole  case  there  has  been  a  showing 
that  all  the  transfers  and  conveyances  chal- 
lenged by  the  bill  of  complaint  were  exe- 
cuted with  a  purpose  and  upon  an  under- 
standing, common  to  the  defendants  Newton 
Elmer  and  his  brothers,  to  interfere  with 
and  prevent  the  collection  of  the  debt  then 
existing  and  due  from  Newton  Elmer  on  the 
note  since  put  in  Judgment  by  the  complain- 
ant, Benjamin  Hancock.  There  should  be  a 
decree  that  these  conveyances  are  void  as 
against  the  debt  due  the  complainant,  Han- 
cock, for  which  he  has  recovered  judgment, 
and  that  the  property  so  transferred  should 
be  sold,  and  the  proceeds  applied  to  the  sat- 
isfaction of  the  complainant's  claim,  with 
costs  of  the  suit  to  be  awarded  to  blm.  I 
will  advise  such  a  decree. 


DILLINGHAM  v.  MAR'HN  et  aL 

(Oourt  of  Chancery  of  New  Jersey.    May  16, 

1901.) 

WlLlx-OONSTRUCTION— POWER  TO  DISPOBB  OF 
TRUST  FUNI>— FAILURE  TO  EXECUTE)— AD- 
VANCES —  POWER  OF  TRUSTEE  —  IMPROVE- 
MENTS. 

1.  Testatrix,  by  her  will  and  a  codicil  there- 
to, appointed  her  husband  and  her  son  execu- 
tors, who  proved  the  will  and  cdicil  in  the  or- 
phans' conrt  of  her  domicile,  and  recpived  let- 
ters testamentary  thereon.  The  residuary  es- 
tate, cousisting  of  real  and  personal  property, 
was  bequeathed  and  devised  to  the  executors, 
and  the  survivor  or  successor  of  them,  in  trust 
to  convert  the  same  into  cash,  and  invest  the 
same,  and  pay  the  rents,  interest,  and  dividends 
to  the  husband  for  his  life.  The  husband  was 
given  power  to  dispose  of  the  trust  fund  by  bis 
last  will.  Upon  the  failure  of  the  husband  to 
execute  such  power,  it  was  directed  that  it 
should  be  divided  into  equal  shares,  one  for 
each  of  her  children  surviving  her,  and  one  for 
the  children  of  any  child  having  died  leaving 
child  or  children  living  at  the  husband's  death. 
The  surviving  trustee  was  empowered  to  desig- 
nate and  set  apart,  and  invest  and  reinvest,  one 
of  such  shares  to  each  child,  and  one  to  the 
child  or  children  of  each  deceased  child,  and 
to  pay  the  income,  etc.,  to  the  person  for  wliom 
the  share  was  designated  and  set  apart,  for  the 
natural  life  of  sucli  person,  and  at  death  to  the 
next  of  kin  of  said  person,  to  whom  there  wns 
an  express  gift.     Authority  was  given  to  the 
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trustees  to  advance  a  portion  of  the  principal  of 
«ach  share  to  the  person  for  whom  it  was  desig- 
liated  and  set  apart,  "whenever  said  trustees, 
or  the  survivor  of  them,  shall  deem  it  expedi- 
ent, in  view  of  the  necessities,  comfort,  or  wel- 
fare of  Buch  person  or  persoQs."  The  husband 
lUed  without  making  disposition  of  the  trust 
fund  under  the  j>ower.  The  son  applied  to  and 
was  discharged  by  the  said  orphans'  court  from 
his  executorship  and  trusteeship.  Complainant 
was  appointed  by  that  court  administrator  de 
bonis  non  with  the  will  annexed  and  trustee 
thereunder.  On  bill  for  the  construction  of  the 
will,  and  direction  to  the  complainant  as  to 
his  power  to  advance  part  of  the  principal  of 
«  share  to  the  person  for  whom  it  was  designat- 
-ed  and  set  apact,  held,  (1)  that  the  gift  to  the 
next  of  kin,  though  general  in  terms,  was  lim- 
ited by  the  subsequent  provisions  for  advances, 
80  that,  at  the  death  of  the  person  to  whom  a 
-share  was  designated  and  set  apart,  the  next  of 
kin  would  take  only  what  remained  after  ad- 
vances made  in  pursuance  of  the  power  given. 

(2)  The  surviving  trustee  was  therefore  em- 
powered to  make  advances  at  his  discretion, 
upon  a  determination  that  it  was  expedient  for 
reasons  included  in  the  grant  of  power;    but 

(3)  the  power  thus  conferred  was  coupled  with 
a  trust  to  be  exercised  in  the  discretion  of  the 
trustee  appointed  by  the  will,  and  may  not  be 
-exercised  by  the  trustee  substituted  under  the 
appointment  of  the  orphans'  court. 

2.  By  the  will  the  trustees  were  granted  pow- 
•er  and  discretion  to  use  any  part  of  the  princi- 
pal of  dther  or  any  of  the  funds  therein  grant- 
•ed  to  them  for  the  purpose  of  improving  real 
estate  devised.  On  a  prayer  for  direction  as 
to  the  power  of  complainant  to  use  funds  to  im- 
■prove  the  real  estate  yet  unconverted  into  cash. 
Add,  further,  (1)  that  since,  on  the  death  of 
the  husband,  it  became  the  duty  of  the  surviv- 
ing trustee  to  divide  the  trust  fund,  and  desig- 
nate and  set  apart  the  shares  to  certain  per- 
sons, it  may  be  questioned  whether  he  would 
liave  power  to  employ  any  of  such  individual 
shares  in  the  improvement  of  real  estate  not 
converted  into  cash;  but  that  (2)  if  the  surviv- 
ing trustee  possessed  such  power  it  was  coupled 
with  a  trust,  exercisable  on  his  discretion  and 
judgment  as  to  the  mode  and  manner  of  im- 
provement, and  the  power,  if  thus  given,  is 
not  one  to  be  exercised  by  the  substituted  trus- 
tee. 

(Syllabus  by  the  Court.) 

Bill  by  Frank  A.  Dillingham  against  Au- 
brey H.  Martin  and  others  to  construe  a  will. 
Decree  rendered. 

On  bill  for  the  construction  of  the  last 
will  and  testament  of  Mary  T.  Martin,  de- 
ceased, and  a  codicil  thereto,  and  for  dlrecr 
tion  to  complainant,  who  has  been  appoint- 
>,  ed  administrator  with  the  will  annexed  and 
trustee  thereunder.  The  will  of  Mary  T. 
Martin  was  dated  April  25,  1802,  and  by  the 
'first  paragraph  thereof  her  husband.  Archer 
N.  Martin,  was  appointed  sole  executor. 
The  sixth  paragraph,  or  so  much  as  is  im- 
portant, reads  as  follows:  "All  the  rest,  res- 
idue, and  remainder  of  my  estate,  of  every 
name  and  nature,  •  *  *  I  give,  devise, 
and  bequeath  to  my  husband.  Archer  N.  Mar- 
tin, and  Charles  E.  Kimball,  to  have  and  to 
hold  the  same,  to  them,  or  the  survivor  or 
successor  of  him  or  them,  or  their  or  his 
heirs,  forever,  but  in  trust,  nevertheless,  to 
and  for  the  following  uses  and  purposes,  to 
wit:  To  convert  the  same  Into  cash,  and  to 
invest  and  reinvest  the  same  from  time  to 
'time,  at  their  discretion,  or  the  discretion  of 


the  survivor  or  successor  of  them.  In  such 
manner,  and  In  such  securities  or  Invest- 
ments, real  or  personal,  aa  to  him  or  them  j 
may  seem  best,  and  to  take,  collect,  and  re-  . 
ceive  the  rents.  Issues,  interest,  income,  div- 
idoids,  and  pntfts  thereof,  and  pay  the  | 
same  over  to  my  said  husband  for  and  dur- 
ing his  natural  life,  to  be  used  and  employ- 
ed by  him  wholly  at  his  discretion  for  the 
benefit  of  himself,  and  the  comfort,  educa- 
tion, and  support  of  my  children.  .•  •  •" 
The  seventh  paragraph  reads  as  follows: 
"Seventh.  I  hereby  empower  my  said  hus- 
band to  dispose  of  the  trust  fund  mentioned 
and  referred  to  In  the  foregoing  sixth  sec- 
tion, or  so  much  thereof  as  shall  remain  in 
the  hands  of  the  said  trustees,  at  his  death, 
by  his  last  will  and  testament.  In  such  man- 
ner as  be  shall  deem  best;  but,  in  the  event 
that  he  shall  fall  to  exercise  said  power  of 
disposition,  I  direct  that  then  said  trust  fund 
be  divided  into  equal  sbarest  one  for  each  of 
the  children  I  shall  leave,  and  one  for  the 
child  or  children,  as  the  case  may  be,  of  any 
and  every  of  my  children  who  may  then 
hare  died  leaving  child  or  children  living  at 
the  time  of  the  death  of  my  said  husband; 
and  I  empower  the  trustee  who  shall  sur- 
vive my  said  husband  to  designate  and  set 
apart,  and  invest  and  reinvest,  one  of  said 
shares  for  each  of  my  surviving  children,  and 
one  for  the  child  or  children,  as  the  case  may 
be,  of  any  deceased  child  or  children  of  mine 
(a  share  for  the  child  or  children  of  each  de- 
ceased child),  and  to  pay  orer  the  rents,  in- 
come, issues,  and  profits  of  each  share  ac- 
cordingly, to  the  person  or  persons  for  whom 
the  same  shall  be  so  designated  and  set 
apart,  for  the  natural  life  of  the  said  person 
or  persons,  and  at  the  death  of  the  said  per- 
son or  persons  the  share  is  to  go  to  the  next  of 
kin  of  such  person  or  persons,  and  I  give  the 
same  accordingly;  and  I  hereby  grant  to  the 
said  trustees,  and  the  survivor  of  them,  the 
broadest  discretion  as  to  the  property  or  se- 
curities in  which  to  make  investment;  and  I 
hereby  authorize  and  empower  them  to  ad- 
vance a  portion  of  the  principal  of  the  share 
to  the  person  or  persons  for  whom  the  same 
may  be  set  apart  and  designated  whenever 
said  trustees,  or  the  survivor  of  them,  shill 
deem  it  expedient,  in  view  of  the  necessities, 
comfort,  or  welfare  of  such  person  or  per- 
sons." By  the  eleventh  paragraph  of  the 
will  it  is  thus  provided:  "Eleventh.  I  here- 
by grant  to  my  executors  and  trustees  here- 
under full  power  of  sale  of  any  and  all  my 
estate,  upon  credit  or  for  cash;  and  I  here- 
by empower  them  to  execute  such  proper 
deeds,  assignments,  or  conveyances  as  shall 
be  necessary  or  proper  to  enable  them  to  ex- 
ecute such  sale  or  sales;  and  I  hereby  fur- 
ther grant  to  them  full  power,  authority,  and 
discretion  to  use  any  part  of  the  principal  of 
either  or  any  of  the  funds  therein  granted  to 
them  for  the  purpose  of  improving  real  es- 
tate devised  by  me,  or  for  the  purpose  of 
maintaining  the  same  In-good  condition;  and 
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I  hereby  grant  to  my  said  trustees  right, 
power,  and  dlRcretion^  to  change  Investments 
which  they  shall  make  from  time  to  time, 
and  to  Invest  the  fnnd  submitted  to  their 
rare  In  safe  interest  bearing  or  dividend  pay- 
ing securttlea,  or  on  bond  and  mortgage,  or 
in  Improved  real  estate.''  By  a  codicil  to 
the  said  will,  made  on  the  2eth  of  May,  1894, 
the  testatrix  appointed  her  son  Aubrey  H. 
Martin  co-executor  with  her  hnsband,  Archer 
N.  Martin,  and  revoked  the  appointment, 
rontalned  in  the  sixth  paragraph  of  her  will, 
of  Charles  E.  Kimball  as  co-trustee  with  her 
hosband.  Archer  N.  Martin,  and  appointed 
her  son  Aubrey  H.  Martin  as  co-trustee  with 
her  hnsband  In  the  place  of  the  said  Charles 
B.  Kimball,  to  execute  the  trust  In  said  par- 
agraph declared.  It  appears  by  the  proofs 
that  Archer  N.  Martin,  the  husband  of  the 
testatrix,  died  Intestate,  and  without  dispos- 
ing of  the  trust  fimd  referred  to  in  the  sixth 
aection  of  tlie  said  will.  It  further  appears 
by  the  proofs  that  Aubrey  H.  Martin,  who 
survlTed  his  father,  was,  upon  his  own  pe- 
tition, discharged  from  his  office  as  executor 
and  trustee  under  said  will  by  the  orphans' 
court  of  Union  county.  In  which  county  the 
will  and  codicil  had  been  proved.  It  also 
appears  by  the  proofs  that  afterwards  the 
complainant  was,  by  the  said  orphans'  court, 
appointed  administrator  with  the  will  an- 
nexed of  the  said  Mary  T.  Martin,  deceased, 
and  trustee  thereunder.  The  direction,  of 
the  court  Is  asked  upon  two  points,  vis.:  (1) 
Whether  the  complainant,  as  trustee,  has 
power,  under  the  seventh  item  of  the  will, 
to  advance  a  portion  of  the  principal  of  the 
estate  to  the  person  or  persons  for  whom  a 
ahare  thereof  may  be  set  apart  and  desig- 
nated, pursuant  to  the  provisions  of  the  said 
will,  if  he,  the  complainant,  .shall  deem  It 
apedlent,  In  view  of  the  necessities,  com- 
fort, or  welfare  of  anch  person  or  persons; 
(2)  whether  under  said  will  the  complainant 
has  power,  authority,  and  discretion  to  erect 
dwelling  houses  and  other  buildings  for  the 
pnrpoK  of  Improving  the  real  estate  devised 
by  the  testatrix,  and.  If  he  has  such  power, 
what  funds  may  be  used  by  him  for  that  pur- 
pose. 

Joseph  Cross,  for  complainant     Atwood 
L,  Decoster,  for  defendants. 

MAGIE,  Ch.  (afto-  stating  the  facts). 
The  direction  first  sought  by  the  complainant 
Is  put,  by  his  biU,  upon  the  ground  that  one 
of  the  beneficiaries  under  said  will  has  ap- 
plied to  the  complainant  to  advance  to  him  a 
portion  of  his  share  of  the  principal  of  the 
trust  fnnd,  under  the  provisions  of  the  sev- 
enth ij^ragraph  of  the  will,  and  that  such 
applicant  asserted  that  the  condition  under 
which  such  advance  might  properly  be  made 
existed  In  his  case  at  the  time  of  such  ap- 
plication. What  the  conditions  were  has  not 
been  disclosed.  Assuming  that,  as  charged, 
they  would  justify  the  exercise  of  the  Judg- 
es A.-10 


ment  of  the  trustee  whether  or  not  the  ad- 
vance asked  for  should  be  made,  I  think  the 
complainant  may  properly  ask  the  direction 
of  the  court  as  to  his  power  to  exercise  a  dis- 
cretion and  make  a  Judgment  respecting 
such  demanded  advance.  While  he  may  not 
call  upon  the  court  for  counsel  or  advice,  he 
may  ask  the  court  to  decide  and  direct  what 
he  should  do  when  action  by  him  as  trustee 
is  demanded,  and  his  duty  to  act  is  involved 
in  doubt.  Griggs  v.  Veghte.  47  N.  i.  Eq.  179. 
19  Atl.  8G7. 

It  will  simplify  the  discussion  to  consider, 
first,  wheth^  or  not  the  trustees  originally 
appointed  by  the  will  bad  power  to  make 
such  an  advance  as  has  been  applied  for. 
By  the  scheme  of  the  sixth  and  seventh  par- 
agraphs, the  residuary  estate  of  the  testatrix 
was  devised  and  bequeathed  to  trustees,  to 
convert  into  cash  and  Invest  at  their  discre- 
tion, and  to  pay  the  rents,  interest,  and  In- 
come thereof  to  the  husband  for  bis  life.  In 
the  event  that  the  husband  did  not  exercise 
the  power  of  disposition  conferred  upon  him 
by  the  seventh  paragraph,  the  trust  fund 
was  to  be  divided  into  equal  shares,  and 
each  share  was  to  be  deslgrnated  and  set 
apart  for  her  surviving  children,  and  for  the 
child  or  children  of  any  deceased  child  or 
children,  and  the  trustee  was  to  pay  over 
the  rents  and  income  of  each  share  to  the 
person  or  persons  for  whom  the  same  should 
be  so  designated  or  set  apart,  for  the  natural 
life  of  the  said  person,  and  at  the  death  of 
such  person  or  persons  to  pay  the  share  set 
apart  to  the  next  of  kin  of  such  person  or  per- 
sons. That  each  share  should  go  to  such  next 
of  kin  is  expressed  by  testatrix's  language, 
"I  give  the  same  accordingly."  If  the  par- 
agraph contained  no  other  provisions.  It  is 
obvious  that  the  beneficiary  of  each  share 
acquired  no  right  except  as  to  the  Income 
during  life.  At  the  death  of  each  beneficiary, 
the  share  would  be  payable  to  his  or  her 
next  of  kin.  If  the  testatrix  designed  to  al- 
low the  beneficiaries  for  life  to  obtain  some 
part  of  the  principal,  it  would  seem  that  she 
would  have  naturally  confined  the  gift  to 
the  next  of  kin  to  so  much  of  the  share  as 
should  not  have  been  advanced  to  the  bene- 
ficiary for  life.  But,  although  the  gift  ap- 
pears to  be  of  the  whole  share,  yet  the 
words  of  gift  must  be  read  with,  and  may  be 
limited  by,  the  last  clause  in  the  same  para- 
graph, whereby  testatrix  conferred  upon  the 
trustees  the  power  to  advance  a  portion  of 
the  principal  of  each  share  to  the  person  or 
persons  for  whom  it  had  been  set  apart  and 
designated,  "whenever  said  trustees,  or  the 
survivor  i^  them,  should  deem  it  expedient. 
In  view  of  the  necessities,  comfort,  or  wel- 
fare of  such  person  or  persons."  As  the 
shares  are  not  to  be  set  apart  until  after  the 
death  of  the  husband,  who  was  trustee,  it  Is 
obvious  that  this  grant  of  discretionary  pow- 
er, if  bestowed,  was  to  be  exercised  by  the 
surviving  trustee. 

Beading  the  whole  paragraph  together,  I 
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think  it  does  not  admit  of  doubt  that  the 
trustee  appointed  by  the  will  and  codicil  of 
testatrix,  who  aurvlTed  the  husband,  becsjBe 
possessed  of  diBcretl<»^ry  power  to  advanoe 
to  any  beneficiary  a  portion  of  the  sluire  aet 
apart  to  him  or  her  upon  the  Judgment  of 
Buch  trustee  that  it  was  expedient  for  tlte 
necessity,  comfort,  or  welfare  of  such  bene- 
ficiary. One  of  the  trustees  liaving  died,  and 
the  other  trustee  having  withdrawal  and 
Iieen  discharged  from  his  trust,  the  qumtion 
is  whether  complainant,  who  is  a  substttulxd 
trustee,  may  exercise  the  power  whicdi  I 
have  thus  concluded  was  conferred  upon  the 
Burvlving  trustee  named  in  the  will  and  codi- 
clL 

The  appointment  of  complainaat  was  made 
under  the  provisions  of  section  129  of  tbe 
orphans'  court  act  of  March  27,  1874  (2  Oen. 
St  2&i&),  which  provisions  have  been  oe- 
enacted  in  section  151  of  "An  act  rcspectins 
the  orphans'  court,  and  relating  to  the  pofi^ 
era  and  duties  of  the  ordinary  and  the  or- 
phans' court  and  surrogates."  Laws  1898,  p. 
715.  By  those  provisions,  the  orfrtians'  count 
is  empowered  to  appoint  a  person  in  place  of 
an  executor  or  trustee  thus  discharged,  and 
it  is  expressly  enacted  that  the  person  so 
appointed  shall  I>e  authorised  to  do  all  acts 
necessary  for  the  administration  aiMl  settle- 
ment of  the  estate,  and  the  execution  of  the 
powers  and  performance  of  tlie  trusts  con- 
tained in  the  will.  In  the  same  manner,  and 
to  the  same  effect,  as  if  such  pnaoa  had  baen 
named  as  executor  or  trustee  in  suofa  w)H. 
Notwithstanding  this  very  broad  grant  at 
authority,  it  Is  settled  in  onr  conrts  ttiat  « 
trustee  thus  appointed  and  substitiited  may 
not  perform  all  acts  which  the  will  of  tfae 
testator  authorized  the  trustee  thereby  ap- 
pointed to  perform.  AVhere  the  power  con- 
ferred upon  the  trustee  appointed  hy  the  will 
is  a  power  coupled  with  a.  trust  to  be  eaar- 
cised  in  the  discretion  and  upon  the  Judg- 
ment of  the  trustee,,  the  trustee  appoiabcd 
and  substituted  under  the  statute  does  'not 
acquire  the  right  to  exercise  the  power  Ufiiep 
his  own  discretion  or  Judgment  Read  nr. 
Patterson.  44  N.  J.  Eq.  211,  14  AtL  490;  Ped- 
riclc  V.  Pedricli.  48  N.  J.  Eq.  313,  21  Atl.  948; 
Id.,  60  N.  J.  Eq.  479.  26  Atl.  207;  Weiland  v. 
Townsend,  33  N.  J.  Eq.  303.  The  power  con- 
ferred upon  the  trustees  under  the  will  and 
codicil  in  question  was  coupled  with  a  trust 
and  exercisable  only  upon  the  discretion  of 
the  trustees.  It  results,  therefore,  that  com- 
plainant who  is  a  substituted  trustee,  miqr 
not,  in  his  own  discretion  and  upon  lite  •wn 
Judgment  make  an  advance  which  the  origi- 
nal trustee  under  the  will  and  codicil,  who 
survived,  had  authority  to  make,  at  his  dis- 
cretion, out  of  the  share  designated  and  set 
apart  for  the  beneficiaries  for  iif&  It  does 
not  necessarily  follow  that  such  advances 
may  not  be  made:  for  it  may  be  that  the 
court  may  require  the  substituted  trustee  to 
execute  the  trust  under  equitable  rules  pre- 
.  soribed  by  it  and  upon  Its  order  oc  decree^ 


upon  the  facts  requiring  action  being  exhib- 
ited to  it    Weiland  v.  Townsend.  ubl  supra. 

The  remaining  prayer  of  the  bill  is  for  di- 
rection whether  complainant  has  authority 
under  the  will  to  erect  dwelling  houses  and 
other  buUdings  on  the  real  estate  devised  by 
the  testatrix,  and,  if  he  has  such  power,  what 
funds  he  may  use  for  that  purpose.  This  re- 
quest calls  in  question  the  clause  in  the 
eleventh  paragcaph  ot  the  will  which  reads 
thus:  "I  hereby  further  grant  to  them  [the 
trustees  appointed  by  the  will]  full  power,  au- 
thority, and  discretion  to  use  any  part  of  the 
.prinoipal  of  either  or  any  of  the  funds  herein 
gvanted  to  then^ior  the  purpose  of  improving 
Nal  estate  devised  by  me."  The  bill  discloses 
no  gnound  upon  which  complainant  as  sub- 
stituted trusiee,  is  called  upon  to  act  in  the 
exercise  of  any  power  to  improve  the  devised 
real  estate  by  buUdlngs,  except  that  he  de- 
clared his  opinion  to  be  that  it  would  be  Ju- 
dieioHS  to  do  'SO.  As  the  bill  also  discloses 
that  there  are  yet  10  dwelling  houses  upon 
the  teal  estate  devised  by  testatrix  wliich 
have  not  been  converted  into  cash  according 
t«  the'texpsess  direetioos  of  the  will,  it  seems 
that  such  Isoprovement  may  not  aid  in  the 
performnnoe  of  the  duty  to  convert 

It  is  fuvtber.obsorvohle  that  since  the  death 
of  the  husliaad  of  testatrix,  without  liaving 
made  a  disposition  of  the  estate,  another 
duty  was,  by  the  will,  expressly  imposed  up- 
on the  surrJvixtg  trustee,  which  duty  now  de- 
volves upon  the  substituted  trustee.  He  is 
sesiuired  to  divide  the  trust  fund  into  certain 
Asirea,  end  designate  and  set  apart  one  share 
to  each  of  oertaiu  persons.  If  the  fund  has 
been  eonarerted  into  cash  and  invested  as 
dlseeted,  the  complainant  as  substituted  trus- 
tae,  may  perform  the  duty  of  division  and 
designation. 

The  StUthority  given  to  the  trustees  by  the 
wtil  to  improve  the  real  estate  may  be  con- 
siaroad  to  l>e  given  in  aid  of  the  conversion 
theceof  in1x)<QBSh.  While  the  estate  remained 
lor  tbe  use  of  the  husband,  and  subject  to 
his  power  of  disposition,  such  improvement 
Mould  demand  the  d! sermon  and  Judgment 
of  tlte  trustees  appointed  by  the  testatrix. 
But  after  the  death  of  tbe  husband  without 
maklitg  any  disposition  of  the  property,  it 
may  be  questioned  whether  the  survivor  of 
the  trustees  appointed  by  the  will  retained 
the  power  of  improvement  in  the  face  of  the 
provision  for  a  division  of  the  fund,  and  its 
designation  for  the  benefit  of  the  benefici- 
aries. It  is  hardly  conceivable  that  testatrix 
intended  to  aathorisse  the  surviving  trustee 
to  use  funds  designated  and  set  apart  for  one 
beneficiary  to  improve  real  estate  not  yet 
converted.  However  that  may  be,  it  is  clear 
that  tbe  trustee,  if  he  retained  the  authority 
to  iniproice,  could  only  exercise  such  authority 
wli*n,  ta  his  Judgment  it  was  Judicious  to 
do  so.  If  retained,  the  power  was  one  in- 
volving discretion,  and,  for  the  reason  above 
given,  it  did  not  puss  to,  or  become  vested 
in,  the  oemplainaut  by /Sla^jmbstitution  as 
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trustee.  The  complainant  having  no  po'wer 
to  make  the  improvement,  no  duty  In  that  di- 
rection l8  cast  upon  bUn.  A  decree  wlU  be 
made  In  conformity  with  this  opinion. 


BROOKS  V.  WENTZ  et  aL 

(Court  of  Chancery  of  New  Jersey.    May  1, 

1901.) 

VENDOR  AND  PtmCHASER— OPTION— DESCRIP- 
TION —  BUFFICIBNCY  —  ACCEPTANCE  —  8PB- 
CIFIO  PERPORUANCI^-INCUMBRANCBS-PAT- 
HENT—MEROEB— SUBROGATION. 

1.  Wliere_  the  description  of  land  contracted 
to  be  sold  ia  an  option  is  sufficient  to  identify 
tlie  Isnd  with  reasonable  certainty,  the  option 
is  sufficient  to  snstaia  a  bill  for  specific  per- 
formance. 

2.  Where  the  owner  of  land  gave  an  option 
on  Aagnst  24,  1890,  a^eeinff  to  convey  the 
same  on  acceptance  of  the  option  at  any  time 
within  oae  year,  provided  written  notice  of  the 
acceptance  was  given  at  least  30  days  prior  to 
the  expiration  of  the  year,  and  notice  of  accept- 
tnce  was  givea  on  July  23,  1900,  the  owner 
thereby  became  absolately  boond  to  convey  to 
the  purchaser. 

3.  The  owner  of  land  heavily  incnmbered 
gare  an  option  to  convey  it  to  complainaat  on 
her  acceptance  at  any  time  within  one  year, 
agredng  to  deliver  a  deed  with  full  covenants 
of  warranty,  but,  believing  he  would  be  unable 
tn  discharge  the  incumbrances,  he  executed  an- 
otlier  option  to  defendant  on  a  larger  tract,  in- 
cluding the  land  first  sold,  which  defendant  ae- 
repted,  and  received  a  conveyance,  with  no- 
tice of  plaintiffs  option.  At  the  time  of  the 
conveyance  the  purchase  money  was  distributed 
among  the  incumbrancers,  and  releases  execut- 
ed by  them,  all  of  which  were  in  terms  made 
to  the  original  owner  of  the  land,  defendant 
refusing  to  pay  the  purchase  price,  except  as  it 
might  be  applied  in  hla  presence  to  secnre  the 
releases.  Held,  that  sucn  payment  and  appli- 
cation of  the  purchase  price  discharged  the  in- 
cumbrances, and  merged  the  same  in  the  title  to 
the  property  conveyed  by  the  owner  to  defend- 
aut,  and  hence  he  was  not  entitled  to  claim 
subrogation  to  the  original  rights  of  the  incum- 
brancers on  being  compelled  to  specifically  per- 
form the  option  given  by  the  owner  to  com- 
plainant. 

BUI  by  Kuth  Brooks  against  John  h. 
Wentz  and  others  for  specific  performance  of 
an  option  to  convey  land.     Decree  for  plaln- 

tur. 

Bobert  H.  McCarter,  for  complainant. 
■Tames  Steen  and  Edmtutd  Wilson,  for  de- 
fendants. 

STBVSiNS,  y.  0.  This  Is  a  suit  for  the 
specific  performance  of  an  accepted  option  to 
convey  land.  Performance  is  resisted  on  the 
ground  (1)  that  the  land  Is  not  described  with 
sufficient  definlteness;  (2)  tbat  the  contract 
was  in  whole  or  part  abandoned;  (3)  that.  If 
decreed.  It  can  only  be  on  the  terms  of  re- 
Tlving  certain  Incumbrances  which  prior  to 
October  1,  1S80.  rested  on  the  land. 

As  to  the  first  defense^  It  seems  clear  that 
it  is  not  sustained.  There  is  no  difficulty  in 
aacertainlng  exactly  what  land  Lovatt,  the 
owner,  agreed  to  convey.  Reasonable  cer- 
tainty in  the  description  la  all  that  is  requir- 
ed.   Bobesoo  V.  Hornbaker,  3  N.  J.  Bq.  60; 


HufTman  v.  Hnmmer.  18  N.  J.  Eq.  83;  King 
y.  Ruckman,  21  N.  J.  Eq.  «0e;  Id..  24  N.  J. 
Eq.  650;    Bhardlow  t.  Cotterell.  20  Cb.  Dir. 

ea 

The  second  defense  is  equally  nnsustalned. 
The  letters  ot  July  18th  and  23d,  written  by 
Mr.  Brooks,  and  the  notice  served  npon  Mr. 
Steen  on  October  1st,  only  a  few  days  before 
Dr.  Wentz  took  his  deed,  show  plainly  that 
there  was  no  abandonment  of  any  right 
which  the  agreement  gave. 

The  only  question  about  which  I  have  had 
any  doubt  is  that  which  relates  to  the  rights 
of  the  parties  as  afTected  by  the  sitnatlon  of 
the  property  with  respect  to  incumbrances. 
The  facts  pei-tinent  to  this  part  of  the  case 
are  the  following:  On  August  24,  1888,  John 
T.  T^ovatt,  being  the  owner  of  several  par- 
cels of  real  estate  at  Red  Bank,  all  of  them 
heavily  Incumbered,  entered  Into  a  written 
agreement  with  the  complainant,  Ruth  L. 
Brooks,  to  convey  to  her  a  oonntry  place, 
near  Red  Bank,  for  fll,000.  The  ccmvey- 
ance  was-  actually  made  on  September  8, 
1889.  By  the  same  agreement  he  gave  her 
the  option  of  purchasing  for  the  price  of  |4,- 
000  what  was  described  as  "the  balance  of 
the  'Hill  Property,'  so  called,"  lying  imme- 
diately to  the  north  of  the  {Kvperty  convey- 
ed, and  containing  about  4  aeres.  The  sur- 
vey shows  3.64  acres.  The  option  was  "to 
remain  in  operation  one  year,"  but  written 
notice  tbat  Mrs.  Brooks  desired  to  avail  her- 
self of  it  was  to  be  given  at  least  30  days 
prior  to  the  expiration  of  the  year.  Notice 
In  writing  to  that  efCect  was  given  on  July 
2.3,  1900,  and  thereupon  Lovatt  became  abso- 
lutely bound  to  convey.  Hawralty  v.  War- 
ren, 18  N.  J.  Eq.  124,  90  Am.  Dec.  613.  At 
the  time  when  the  agreement  was  made,  and 
up  to  the  latter  part  of  September,  1900,  the 
land  was  Incumbered  by  four  mortgages  and 
two  judgments.  The  mortgages  originally 
amounted  to  $20,800,  and  covered  other  lands 
as  well  as  the  loeus  In  quo,  but  they  had 
been  paid  In  part.  The  Judgments  amounted 
to  $8,47S.05.  There  was.  In  addition,  anoth- 
er mortgage  for  $3,642,  which  did  not  cover 
the  locus  in  quo,  but  did  cover  part  of  the 
other  lands.  The  option  to  Mra  Brooks  was 
given,  as  I  have  said,  on  August  24,  1889. 
Before  It  was  accepted,  Mr.  Lovatt,  the  own- 
er, by  a  writing  dated  April  20,  1900,  agreed 
to  convey  the  lands  covered  by  this  option, 
and  an  adjoining  piece  ot  land  containing 
about  six  acres,  to  Dr.  Wentz,  for -the  price 
of  $10,000.  Nether  Dr.  Wentz  nor  Mr.  Lov- 
att were  sworn,  and  so  we  do  not  know 
positively  whether  Lovatt  then  stated  to 
Wentz  that  he  had  given  this  option.  The 
agreement  does  not  mention  it  This  Is. 
however.  Immaterial  to  the  present  Inquiry, 
because  It  conclusively  appears  that  Mr. 
Steen,  who  acted  as  attorney  for  Wentz. 
very  early  In  the  transaction,  and  before  any 
money  was  paid  to  Lovatt  or  on  his  account, 
got  actual  knowledge  of  It.  With  this  knowl- 
edge,   and   with   knowledge^ 
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Steen,  that  the  complainant  had  acc^ted  the 
option,  lU>vatt  gave  a  deed  to  Wentz,  some 
time  between  October  1  and  October  8, 1900. 
The  Inslstment  Is,  of  course,  that  Wentz, 
taking  with  notice.  Is  bound  to  convey  the 
land  mentioned  In  the  option,  Just  as  Lovatt 
would  have  been  bound  to  convey  had  he  re- 
mained the  owner. 

The  reason  why  Lovatt  did  not  convey  to 
Mrs.  Brooks  was  that  the  option  called  for 
"a  deed  of  warranty,  with  full  coveuants, 
conveying  the  property  free  and  clear  of  all 
Incumbrances."  Such  a  title  Lovatt  thought 
he  was  unable  to  give.  The  evidence  is 
that  the  Incumbrancers  refused  to  release  the 
four-acre  tract  on  receipt  of  the  price  of 
^,000,  although  they  were  willing  to  release 
the  ten-acre  tract  (which  included  the  four- 
acre  tract)  on  receiving  the  price  of  $10,000. 
Dr.  Wentz's  attorney  had  tried  to  secure  an 
assignment  of  the  option  of  Mrs.  Brooks,  and 
liad  failed,  and  the  only  explanation  that 
suggests  Itself  of  his  willingness  to  take 
title  when  he  knew  that  Mrs.  Brooks  had 
a  superior  claim,  which  she  would  not  sur- 
render, is  that  be  knew  that  she  had  re- 
fused to  take  an  Incumbered  title,  and  that 
be  may  have  thought  that  she  would  not, 
perhaps,  under  the  circumstances,  be  willing 
to  sue  for  specific  performance  against  the 
view  of  her  then  attorney,  Mr.  Degnan,  who 
seems  to  have  supposed  that  her  remedy  was, 
under  the  circumstances,  a  suit  at  law  for 
damages.  But  while  Mr.  Degnan  had  during 
the  summer  expressed  this  view  to  Mr.  Steen, 
not  as  the  opinion  of  Mrs.  Brooks,  but  as 
his  own  opinion,  he,  on  October  1st,  only  five 
or  six  days  before  the  conveyance  to  Dr, 
Wentz  was  made,  pursuant  to  the  explicit 
direction  of  Mrs.  Brooks,  served  a  notice 
on  Mr.  Steen,  which  took  away  all  semblance 
of  right  on  his  (Steen's)  part  to  suppose  that 
Mrs.  Brooks'  claim  would  In  any  respect  be 
given  up.  Probably  it  was  thought  that  Dr. 
Wentz  would  not  be  seriously  Injured,  be- 
cause he  would.  In  any  event,  receive  the 
price  of  the  property,  and  might.  In  acquiring 
title,  be  In  a  better  position  to  negotiate.  He 
desired  to  utilize  the  hill  for  a  stand  pipe 
to  be  erected  by  a  water  company  in  which 
be  was  Interested,  and  the  risk  he  may  have 
thought  was  worth  taking.  His  position  In 
the  matter  Is  such  that  I  do  not  think  he  is 
entitled  to  any  special  consideration  at  the 
bands  of  a  court  of  equity,— to  anything  more 
than  his  legal  rights. 

Now,  it  is  perfectly  well  settled  that  If 
an  owner  agree  to  sell,  and  then  conveys. 
In  breach  of  his  agreement,  to  a  third  party 
having  notice,  the  grantee  stands  In  no  more 
favorable  position  tlian  the  grantor.  This  Is 
conceded.  But  It  Is  said  that  if  the  court  de- 
crees performance  it  should,  as  against  the 
complainant,  regard  the  Incumbrances  which 
rested  upon  the  property  just  before  Lovatt 
conveyed  as  still  subsisting.  The  situation 
was  this:  On  October  6th  or  7th  the  attorney 
of  liovatt  and  Wentz  got  together  the  Incum- 


brancers or  their  representatives,  and  obtain- 
ed from  them  releases,  or.  In  the  case  of  the 
bank  Judgment,  a  promise  of  release.  Mr. 
Steen,  on  behalf  of  Dr.  Wentz,  then  produced 
the  $10,000,  and  this  was  divided  among  the 
Incumbrancers.  All  the  releases  but  two 
were,  in  terms,  made  to  Lovatt.  Two,  how- 
ever,—a  small  Judgment  for  $106,  and  a  mort- 
gage for  $1,300,  on  which  $700  was  paid, 
both  held  by  Julia  T.  Lovatt,— were  released 
to  Dr.  Wentz.  The  contention  of  Dr.  Wenta 
Is  that  by  the  agreement  of  April  20,  1900, 
he  became  the  equitable  owner  of  the  land, 
and  that  when  his  money  was  paid  It  was 
really  paid  to  protect  his  interest  as  such, 
and  that  he  thereupon  became  entitled  to  be 
subrogated  to  the  rights  of  the  incumbran- 
cers to  the  extent  of  his  payment  Passing 
by  other  objections  to  this  argument,  it  Is 
plain  that  on  the  theory  that  Wentz  became 
the  equitable  owner  of  the  land  by  mere 
force  of  the  agreement,  and  notwithstanding 
the  prior  right  of  Mrs.  Brooks,  Lovatt  be- 
came the  equitable  owner  of  the  money;  and 
BO  it  was  not  Wentz's  money  that  paid  the 
incumbrancers,  but  Lovatt's.  In  Duncan  v. 
Smith,  31  N.  3.  Law,  325,  329.  It  Is  said  by 
Beasley,  C.  3.,  that  the  general  rule  is  "that, 
whenever  the  money  due  upon  a  mortgage 
Is  paid,  It  will  operate  In  law  either  as  a 
discharge  or  an  assignment,  as  will  best  sub- 
serve the  purposes  of  Justice  and  the  Just  In- 
tent of  the  party";  and  In  Wade  v.  Miller,  32 
N.  J.  Law,  20G,  308,  the  same  Judge,  after 
remarking  that  the  rule  Is  not  founded  on 
any  secret  or  undisclosed  Intention  of  the 
person  interested,  but  is  always  rested  on  an 
Intention  to  be  deduced  from  the  facts  of  the 
case,  continues  as  follows:  "If  the  owner 
of  an  equity  of  redemption  should  acquire 
the  mortgage  title,  and  should  then  cancel  It 
upon  the  record,  no  circumstance  would  re- 
main from  which  an  Inference  could  be 
drawn  of  an  Intent  to  keep  alive  such  an  es- 
tate, and  consequently  a  merger  would  In- 
evitably be  effected." 

Now,  Judged  by  this  rule.  It  seems  to  me 
perfectly  clear  that  in  the  present  case  it  was 
the  Intention  to  discharge  the  liens  upon  the 
ten-acre  tract,  and  not  to  keep  them  alive. 
Plainly,  It  was  beneficial  to  Dr.  Wentz  to 
discharge  them  upon  the  six-acre  tract,  and  so 
an  Intention  to  discharge  them  as  to  this 
tract  would  be  Inferred,  and  no  different  In- 
tention appears  with  respect  to  the  four- 
acre  tract.  But  we  have  conclusive  evidence 
of  Intention  outside  of  this.  In  the  first 
place.  In  the  case  of  the  mortgages  not  paid 
in  full,  the  releases  are.  In  terms,  a  discharge 
of  the  land  from  the  lien;  in  the  second  place. 
In  the  case  of  the  Davis  mortgage,  the  largest 
of  all  that  was  paid  In  full  and  was  canceled 
of  record;  and,  in  the  third  place.  Dr.  Wentz's 
attorney,  so  far  from  declaring  that  there 
was  any  Idea  of  keeping  the  Incumbrances 
alive,  says  that  he  refused  to  pay  over  the 
purchase  money,  except  as  It  might  be  ap- 
plied In  bis  presence  to  <8ecu£e  releases.  It 
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must  be  remembered,  too,  tbat  the  debts  so 
paid  -were  all  the  personal  debts  of  tbe  mort- 
gagor whose  money  went  to  pay  them,  and 
whose  Interest  It  was  not  to  keep  them  allre. 
On  the  reasoning  of  the  above  cases,  and 
of  Adams  v.  Angell,  6  Ch.  DlT.  634,  I  must 
hold  that  the  lien  Is  extinguished. 

Under  these  circumstances,  I  think  there 
Is  no  ground  for  the  application  of  the  doc- 
trine either  of  subrogation  or  of  equitable 
assignment.  Dr.  Wentz,  taking  with  notice, 
became  constructiTely  a  trustee  for  the  com- 
plainant. She  has  done  nothing  to  discharge 
the  trust,  and  the  situation  is  the  same  now 
that  It  was  at  the  time  of  the  conveyance. 
The  complainant  is  entitled  to  relief. 


In  re  MILLER. 

(Conrt  of  Errors  and  Appeals  of  New  Jersey. 

May  13,  1901.) 

APPBAIiABLB    ORDER— IMPROVEMENT   OF 

LAND    HELD   IN   TRUST. 

1.  An  order  made  by  the  chancellor  under  the 
'Act  empowering  executors  and  trustees,  hold- 
ing laad  and  real  estate  in  trust,  to  improve 
the  same  and  erect  buildings  thereon,"  approv- 
ed April  9.  1897  (P.  U  p.  190),  is  appealable. 

2.  Where  the  proof  leaves  it  doubtful  that  an 
Improvement  proposed  under  said  act  will  be 
beneficial  to  the  trust,  it  should  not  receive  ju- 
dicial sanction. 

(Syllabus  by  the  Oonrt) 

Appeal  from  court  of  chancery. 

In  the  matter  of  the  petition  of  Ezra  W. 
Miller,  trustee,  for  leave  to  use  trust  moneys 
to  erect  a  building.  From  an  order  author- 
izing snch  erection,  certain  of  tbe  benefici- 
aries apiteaL    Reversed. 

Ebra  Miller,  late  of  the  township  of  Ho- 
hokus,  in  the  coimty  of  Bergen,  died  Joly  12, 
1883,  leaving  a  last  will  and  testament,  pub- 
lished December  26, 1883,  which  was  duly  ad- 
mitted to  probate  by  the  orphans'  court  of 
tbe  county  of  Bergen.  The  sixth  clause  of 
this  will  is  as  follows:  "Sixth.  I  give  and 
bequeath  my  homestead  farm,  situate  in  the 
said  township  of  Hohokus,  which  was  con- 
veyed to  me  in  several  dlfTerent  parcels  by 
the  following  deeds,  viz.  *  *  *,  making 
about  three  hundred  and  fifty-six  and  thirty* 
five  one-hundredths  acres  in  all,  together 
with  the  household  furniture  and  farming 
Implements  and  tools,  unto  my  son  Ezra  W. 
Miller,  my  friends  William  Walter  Phelps 
and  Garret  Ackerson,  Jr.,  and  the  survivor 
of  them,  their  heirs  and  assigns,  in  trust  that 
they  and  the  survivor  of  them  will  rent  and 
manage  the  same,  and  collect  tbe  rents,  In- 
come, and  profits  thereof,  and  pay  the  taxes, 
repairs.  Insurance,  and  all  other  expenses  In- 
cident to  the  management  of  said  farm,  and 
divide  the  net  proceeds  thereof  from  time 
to  time,  at  the  discretion  of  said  trustees, 
among  my  five  children,  Ezra  W.  Miller, 
Amanda  Josephine  Hlnman,  Harriet  Martha 
Van  Kirk,  Jordan  6.  MlUer,  and  Franklin  P. 
Miller,  and,  in  case  of  the  death  of  either 


of  my  said   children,   the  children  of  the 

person  so  dying  to  receive  their  parent's 
share;  and  upon  the  further  trust  that  my 
said  trustees  and  the  survivor  of  them  after 
the  death  of  my  last  surviving  child  shall 
sell  and  dispose  of  my  said  farm  and  furniture 
and  farming  Implements  at  public  or  private 
sale  in  such  portions  and  at  such  times  as 
my  said  trustees.  In  their  discretion,  may 
think  proper,  and  pay  the  proceeds  thereof  as 
follows:  one-tlfth  thereof  to  the  lawful  heirs 
of  my  son  Ezra  W.  Miller,  one-fifth  thereof 
to  the  lawful  heirs  of  my  daughter  Amanda 
Josephine  Hlnman,  one-fifth  thereof  to  the 
heirs  of  my  daughter  Harriet  Martha  Van 
Kirk,  one-fifth  thereof  to  tbe  belts  of  my  son 
Jordan  G.  Miller,  one-fifth  thereof  to  the 
heirs  of  my  son  Franklin  P.  Miller."  Of  the 
trustees  named,  who  were  also  executors  of 
the  will,  Ezra  W.  Miller  alone  survives.  Of 
the  children  named,  all  except  Harriet  Martha 
Van  Kirk  survive,  and  are  of  full  age.  Mrs. 
Van  Kirk  died  April  14,  1897,  leaving,  her 
surviving,  two  children,— Mabel  Van  Kirk, 
now  of  fall  age,  and  John  Henry  Van  Kirk, 
now  about  18  years  old.  At  the  time  of  the 
death  of  tbe  testator  there  was  upon  bis 
homestead  farm  a  house  of  22  rooms,  ar- 
ranged and  occupied  for  a  private  residence, 
which  had  cost  him  about  $60,000;  a  com- 
plete set  of  farm  buildings;  and  a  reservoir 
for  a  water  supply.  Upon  the  death  of  the 
testator  an  attempt  was  made  to  lease  the 
premises,  but  no  tenant  willing  to  pay  more 
than  $S00  per  year  was  found,  and  therefore, 
with  the  consent  of  the  other  children,  Ezra 
W.  Miller  occupied  the  same,  paying  taxes 
and  fire  insurance  premiums,  and  keeping  the 
premises  In  repair.  He  established  there  a 
business  of  takhig  summer  boarders.  On 
August  29,  1890,  the  superstructure  of  the 
dwelling  house  was  destroyed  by  fire.  The 
testator,  having  received,  or  being  about  to 
receive,  the  sum  of  |20,000  from  Insurance, 
presented  to  the  chancellor  in  November, 
1800,  his  petition  representing  that  by  reason 
of  the  long  use  and  well-established  reputa- 
tion of  his  boarding  house  the  best  use  for 
the  Insurance  money  would  be  In  erecting  a 
first-class  boarding  house  or  rural  Inn  upon 
the  existing  foundation,  and  praying  au- 
thority to  use  the  same  for  that  purpose. 
Upon  this  petition  such  proceedings  were  bad 
that  on  September  17,  1900,  the  trustee  was 
authorized  by  the  chancellor's  order  to  enter 
Into  a  contract  for  the  erection  of  an  inn  or 
hotel  according  to  designated  plans  and 
specifications,  for  a  sum  not  to  exceed  $27,- 
000,  upon  condition  that  a  competent  tenant 
experienced  In  the  hotel  Ixisiness  should  be 
procured  to  take  a  lease  of  the  premises  for 
five  years  from  the  time  of  the  completion  of 
tbe  building  at  an  annual  rental  of  $25,000, 
giving  sufficient  security  for  the  payment  of 
the  rent;  with  tbe  right  to  an  abatement  of 
one-half  of  such  rent  for  the  first  year  and 
one-quarter  thereof  for  the  second  year  of 
tbe  term.    From  this  order  Mabel  Van  Kirk, 
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Jordan  O.  Jllller,  and  Fr&nklln  P.  MlUer  have 
ai^ealed. 

Robert  L.  Lawrence,  for  appellants.  An- 
derson Price  and  WUliam  H.  Corbln,  for  re- 
apoaiesat 

COLLINS,  J.  (after  stating  the  facts). 
Tbere  Is  In  the  mind  of  some  members  of  this 
court  great  doubt  of  the  power  of  the  chan- 
cellor as  against  the  objections  of  owners 
sul  Juris  to  make  such  an  order  as  he  has 
made  in  this  case.  We  have  found  no  inher- 
ent equitable  Jurisdiction  to  make  It,  and, 
Indeed,  the  respondent  urges  no  support  (or 
it  other  than  "An  act  empowering  executors 
and  trustees,  holding  land  and  real  estate  in 
trust,  to. improve  the  same  and  erect  build- 
ings thereon,"  approved  April  9,  1897  (P.  L. 
p.  190).  If  the  legrislatUTe  has  power,  after 
the  death  of  a  testator,  to  supersede  the  pro- 
visions of  his  will,  it  Is  not  clear  that  the 
statute  cited  applies  to  a  case  like  that  be- 
fore us.  But  we  need  not  decide  doubtful 
questions,  for  we  are  all  agreed  that  on  the 
merits  of  the  application  the  order  made 
was  not  Justified.  The  main  reasons  for  sup- 
porting it  are  that  the  testator's  so-called 
farm  was  originally  wild  land,  in  the  midst 
of  attractive  mountain  scenery,  reclaimed 
with  great  difficulty  and  expense;  that  It  is 
not  valuable  for  agriculture,  and,  unless  kept 
up  by  eooBtont  care,  will  relapse  into  a  wil- 
derness; and  that  the  foundation  referred 
to,  which  is  very  substantial,  should  In  some 
way  be  made  available  to  the  trnst.  It  is 
the  opinion  of  the  architect  who  has  made 
the  plans  for  the  proposed  mral  inn  that 
such  an  inn  would  be  profitable  If  golf  links 
and  otiier  improvements  should  be  made, 
and  that,  if  the  Inn  Is  buUt  and  occupied, 
and  the  tforroundlng  grounds  are  kept  np, 
and  the  farm  buildings  and  reservoir  are 
utlUsed,  the  character  of  the  vicinity  is  such 
that  there  will  be  a  greater  value  In  the 
property  when  the  time  fixed  by  the  testa- 
tor for  its  sale  shall  arrive  than  there  other- 
wise would  be.  The  trustee,  and  one  of  his 
boarders,  and  a  gentleman  living  in  the 
neight>erheod  share  this  opinion,  which  may 
be  well  founded;  but  it  is  plain  that  the 
matter  must  foe  Uu-gely  one  of  experiment. 
It  is  conceded  that  with  the  same  external 
attractions,  except  such  as  would  require 
further  expenditure,  a  22-roomed  house  of  a 
most  substantial  character  has  not  been  ca- 
pable of  producing  even  $500  annual  income. 
To  build. a  cheaper  house  on  the  same  foun* 
dation,  even  though  more  commodious,  and 
better  arranged  for  the  purpose  of  keeping 
summer  boarders,  in  the  hope  of  getting  a 
much  larger  revenue,  is  to  assume  a  greater 
risk  than  we  are  willing  to  authorize  against 
the  active  opposition  of  most  of  the  persons 
interested.  Two  of  the  four  surviving  chil- 
dren of  the  testator  have  appealed  from  the 
chancellor's  order.  Another,  while  not  form- 
ally appealing,  is  shown  by  the  proof  to  be 
strongly  opposed  to  the  project    The  only 


<me  of  the  heirs  of  the  deceased  child  who  is 
of  age  Joins  in  the  appeal,  and  she,  at  least, 
has  a  vested  remainder,  and  tlierefore  that 
standing  additional  to  the  atbet  appellants, 
who  are  merely  life  tenants.  The  rights  of 
mere  life  tenants,  however,  must  not  be  orer- 
looked  in  the  effort  to  preserve  the  corpus 
of  the  estate  for  those  unknown  persons  wlio 
may,  in  the  remote  future,  succeed  to  it  An 
Investment  of  $28,000  will  afford  a  consider- 
able income.  The  possible  rental  of  a  sum- 
mer hotel,  which  may  not  prove  snoeessful, 
is  at  best  a  doubtful  substitute  tlmefor. 
The  learned  vice  chancellor  guarded  the  or- 
der he  advised  by  the  condition  that  a  ten- 
ant for  five  years  can  be  procured,  who  will 
give  security  for  the  payment  of  a  rental 
which  undoubtedly  would  be  beneficial  to  the 
trust;  but  the  very  fact  that  he  thought  such> 
a  condition  necessary  shows  that  the  ven- 
ture must  at  best,  be  a  doubtful  one.  The 
rebate  from  the  first  year's  rent  leaves  the 
objectors  not  so  well  off  as  with  a  5  per  cent 
investment  and,  should  the  enterprise  prove 
a  failure,  the  security  which  will  be  exacted 
will  not  be  a  very  satisfactory  alternative. 
At  most,  a  revenue  for  five  years  only  is  se- 
cured, and,  if  the  rural  inn  should  not  prove 
as  attractive  as  the  architect  thinlcs  it  will 
be,  the  prospects  of  future  revenue  will,  of 
course,  be  correspondingly  diminished.  The 
building  would  require  to  be  kept  in  r^air, 
with  no  Income  available  therefor  except 
that  which  experience  has  shown  to  be  very 
meager.  Where  the  proof  leaves  it  doubtful 
that  an  Improvement  proposed  under  the  act 
involved  In  this  case  will  be  beneficial  to  the 
trust  it  should  not  receive  Judicial  sanction. 
It  is  urged  that  the  chancellor's  order  rests 
in  discretion,  but  we  think  it  comes  within 
the  class  of  appealable  matters.  It  substan- 
tially effects  equitable,  if  not  legal,  rights, 
and  thus  Is  a  proper  subject  of  appeal. 
Transportation  Co.  v.  Stewart  21  N.  J.  B3q. 
48>1,  488.  The  appellants  are  entitled  to  a 
reversal  of  the  order  appealed  from,  and  to 
an  order  denying  the  prayer  of  the  trustee's 
petition. 


GRANT  V.  BAIRD  et  aL 

(Court  of  Chancery  of  New  Jersey.    May  24, 

1901.) 

VOLUNTARY    SKTTLEMBNT— MISTAKE— RBVO- 
CATION. 
Where  a  mother,  at  the  tine  of  making  a 
I  voluntary  settlement  for  her  daaghter,  did  not 
understand  that  the  deed  was  so  drawn  that 
she  could  not  revoke  it  at  pleasure,  and  did  not 
understand  the  practical  effect  and  coaseqnen- 
ces  of  all  the  proviaioDS  thereof,  she  was  enti- 
tled, as  aerainst  the  daughter  and  her  children, 
also   beneficiaries  under   the   settlement,   to  a 
decree  annulling  the  deed,  except  so  far  as  it 
had  been  acted  on  ia  good  faith  to  such  an  ex- 
tent that  the  parties  could  not  be  placed  in 
statu  quo. 

BUI  by  Emma  Collier  Grant  against  Anne 
Grant  Baird  and  others.  Decree  tor  com- 
plainant 
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The  object  of  the  bin  Is  to  procure  a  de- 
cree of  the  court  annulling  a  voluntary  settle- 
ment made  by  the  complainant,  Umiua  Col- 
lier Grant,  upon  her  daughter,  the  defendant 
Mr8.  Anne  Grant  Baird,  and  her  children,  in 
the  year  1890.  The  bill  aaeigns  Wo  grounds 
(or  the  interrention  of  the  oourt:  Flrat,  that 
at  the  time  of  making  the  settlement  the 
complainant  supposed  that  she  bad,  and  had 
retained,  the  power  and  right  to  alter  and  re- 
voke the  same  at  her  pleasure,  whereas,  up- 
on an  Inspection  of  the'document  it  is  found 
to  contain  no  power  of  revocation;  and,  sec- 
ond, that  the  provisions  of  the  deed,  when 
given  practical  effect,  produce  results  quite 
different  from  what  the  settlor  supposed 
they  would  produce  when  she  executed  the 
deed,  and  that  such  results  are  qnlte  con- 
trary to  her  real  wishes.  The  settlement 
provides  a  fund  for  the  use  of  the  daughter 
for  life,  and  at  her  death  to  go  to  her  three 
children,  only  one  of  whom  was  bom  at  the 
time  the  deed  was  executed;  and  In  certain 
contingencies  mentioned  in  the  deed  a  por- 
tion of  the  fund  was  to  go  to  certain  benevo- 
lent societies,  and  two  trustees  were  ap- 
pointed. The  children  appear  by  their  guard- 
ian, and  the  trustees  also  appear  and  answer, 
and  submit  themselves  to  the  Jurisdiction  of 
the  court.  The  benevolent  institutions, 
though  properly  brought  into  court,  have  not 
answered,  and  a  decree  pro  confedso  haft 
been  taken  against  tbem. 

Sherrerd  Depue,  for  complainant,  cited  the 
following  authorities :  Gamsey  v.  Mundy, 
34  N.  J.  Eq.  243;  VlUers  v.  Beaumont,  1 
Vern.  100;  Bverltt  v.  Bveritt,  L.  R.  10  Bq. 
406;  Wollaston  v.  Tribe,  L.  R.  0  Bq.  44; 
Cktutts  V.  Acworth,  L.  R.  8  Eq.  658;  Prldeaux 
V.  Lonsdale,  1  De  Gex,  J.  &  S.  433;  Hall  v. 
Hall,  L.  R.  14  Eq.  365;  Toker  v.  Toker,  3  De 
Gex,  J,  &  S.  487,  489;  Forshaw  v.  Welsby,  30 
Beav.  243;  Unguenln  v.  Baseley,  2  White  &  T. 
Lead.  Cas.  Bq.  56tt;  Cooke  v.  Lamotte,  15  Beav. 
241;  Sharp  v.  Leach,  31  Beav.  401;  Phllllp- 
wn  V.  Kerry,  32  Beav.  628;  Mnlock  v.  Mu- 
lock,  31  N.  X  Bq.  504;  Anderson  v.  Els  worth, 
7  Jnr.  (N.  S.)  1«52,  8  Giff.  154;  Hoghton  v. 
Hoghton,  15  Beav.  278;  Toker  v.  Toker,  31 
Beav.  644;  Lister  v.  Hodgson,  L.  R.  4  Bq. 
30;  Van  Houten  v.  Van  Winkle,  46  N.  J.  Eq. 
380,  20  AtL  84;  Martllng  v.  Martllng,  47  N. 
J.  Eq.  122,  20  Atl.  41;  Russell's  Appeal,  7S 
Pa.  269. 

John  R.  Hardin,  for  Infant  grandchildren. 

PITNEY,  V.  O.  (after  stating  the  facts). 
Both  the  grounds  upon  which  the  complain- 
ant asks  relief  are  fully  sustained  by  the 
proofs.  The  case  Is  free  from  any  trace  of 
undue  Influence  or  Unpoeltion.  The  settlor's 
disappointment  is  due  entirely  to  oversight 
and  Inadvertence.  Nevertheless,  I  think  she 
Is  clearly  entitled  to  the  relief  prayed  for. 
I  deem  It  nnneceaeary  to  go  through  ihe  ex- 
haustive list  of  authorities  cited  at  the  argu- 
ment   They  fully  sustain  the  complainant's 


position,  and  I  hare  only  to  refer.  In  addi- 
tion, to  Hall  V.  Otterson,  62  N.  J.  Bq.  622,  28 
AtL  907,  which  seems  to  be  somewhat  in 
point,  and  White  v.  White  (N.  J.  Ch.)  45  Atl. 
767.  I  put  my  decision  upon  the  ground  that 
the  settlor  did  not  understand  that  she  could 
not  revoke  the  deed  of  settlement  at  her 
pleasure,  and,  further,  "did  not  understand 
and  realize  Its  practical  effect  and  conse- 
quences in  all  directions."  I  will  advise  a 
decree  annulling  the  deed,  except  so  far  as  It 
has  been  already  acted  upon  In  good  faith, 
and  to  such  an  extent  as  that  the  affair  can- 
not be  restored  to  Its  former  condition. 


HOLME  et  aL  t.  SHINN. 

(Oourt  of'  Chancery  of  New  Jersey.    May  22, 

1901.) 

\TOLLS  —  CONSTRtJCTION  —  DEED  —  REFORMA- 
TION—tIBSCENT  AND  DISTRIBUTION. 

1.  Lends  were  devised  to  Israel  Smith  and 
the  heirs  of  his  body  bs  a  will  executed  in 
1818.  Testatrix  died  in  1825,  and  the  operative 
effect  of  her  will  was  governed  by  the  provisions 
of  the  act  of  June  18,  1820.  Upon  her  death, 
Israel  took  a  vested  estate  therein  for  life. 
When  he  afterwards  married,  his  wife  took  an 
iflchoBte  estate  of  dower  therein.  As  children 
w«re  bom,  each  became  seised  of  a  vested  es- 
tate in  fee  expectant  on  Israel's  death,  aad 
opening  to  admit  a  like  vested  estate  in  subse- 
quently bom  children. 

2.  Israel  and  Lncy,  his  wife,  and  their  only 
surviving  child  James,  conveyed  their  respective 
interests  in  the  lands  to  one  Van  Meter,  who 
recoDveyed  the  same  to  Israel,  Lucy,  and  James 
as  Joint  tetiants.  Van  Meter's  conveyance,  on 
its  face,  passed  only  a  life  estate,  because  the 
word  "heirs"  was  omitted.  By  a  stipulation 
of  parties,  it  is  admitted  that  the  deed  was  in-  , 
tended  to  pass  a  fee-simple  estate,  and  the  omis- 
sion of  words  of  inheritance  was  by  mistake  of 
the  parties,  ffeld,  that  the  deed  may  be  re- 
formed to  effectuate  the  admitted  intent  of  the- 
parties  thereto,  either  uudei^the  general  prayer 
for  relief,  or  nnder  an  amendment  of  the  bill 
by  a  specific  prayer. 

3.  James  survived  his  father  and  mother,  and 
died  seised  of  the  lands  in  question,  unmarried 
and  intestate.  Those  nearest  to  James  in  con- 
sanguinity were  first  cousins,  who  were  not  of 
the  blood  of  Ann  Smith,  and  they  are  com- 
plainants In  the  bill.  The  next  in  consanguinity 
was  defendant,  who  was  of  a  more  remote  de- 
gree than  complainants,  but  was  of  the  blood 
of  Ann  Smith.  Upon  bill  to  quiet  title,  A«ld, 
that  James  took  by  purchase  from  Van  Meter, 
and  that  his  heirs  at  law  took  the  lands,  al- 
though not  of  the  blood  of  Ana  Smith. 

(Syllabus  by  the  Oourt.) 

BUI  by  R.  Henry  H(dme  and  others  against 
liOuisa  J.  Shlnn.    Decree  for  complainants. 

This  is  a  bin  to  quiet  title  to  lands.  (Com- 
plainants axe  first  cousins  of  one  James  D. 
Smith.  They  are  In  possession  of  the  lands 
in  question,  and  claim  them  as  the  heirs  at 
law  of  the  said  James  D.  Smith,  who  died  in 
possession  thereof,  seised,  as  they  claim,  of 
a  descendible  title  therein.  The  defendant' 
la  a  cousin  of  the  said  James  D.  Smith,  but 
of  one  degiree  more  remote  than  the  complain- 
ants. Her  claim  Is  that  although  of  more 
remote  relationship,  her  title  to  the  lands  Is 
to  be  preferred  to  that  claimed  by  the  oom- 
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plalnantB,  because,  as  sbe  maintains,  the  title 
of  James  D.  Smith  was  derived  from  his 
grreat-grandmother  Ann  Smith,  and  that  com- 
plainants are  not  of  the  blood  of  the  said 
Ann  Smith,  while  she  (the  defendant)  Is  of 
her  blood.  The  respective  claims  of  the  par- 
ties being  presented  by  proper  pleadings,  an 
order  for  a  feigned  Issue  was  made  In  the 
cause.  The  transcript  has  been  returned, 
certified,  with  a  special  verdict,  from  which 
the  following  facts  appear:  Ann  Smith  died 
in  December,  182S.  seised  of  the  lands  in 
question.  Sbe  left  a  will  dated  April  17, 
1818.  By  the  construction  given  to  that  will 
by  the  supreme  court  in  1830  (Smith  t. 
Hance,  11  N.  J.  Law,  214),  the  lands  in  ques- 
tion passed  by  a  devise  in  the  following 
words:  "I  give  and  devise  said  plantation 
and  tract  of  woodland  to  the  said  Israel 
Smith  and  to  the  belrs  of  his  body,  and,  for 
want  of  such  heirs,  to  the  aforesaid  Joshua 
Smith,  Powell  Smith,  and  Mary  Smith,  wife  of 
Merriman  Smith."  Israel  Smith  was  the 
grandson  of  Ann  Smith,  and  was  at  her  death 
an  Infant  and  unmarried.  Afterwards  he 
Intermarried  with  Lucy  Ann  Dennis,  his 
cousin,  and  had  five  children,  all  of  whom 
died  in  infancy,  except  one,  named  Jamea 
D.  Smith,  who  was  bom  October  20,  1846. 
Three  children  of  the  said  Israel  and  Lucy 
Smith  had  been  bom  previous  to  the  birth 
of  James,  but  were  all  then  dead.  One  child 
was  bora  afterwards,  and  died  in  infancy. 
James  D.  Smith  survived  his  father  and 
mother,  and  died  intestate  and  without  issue 
October  20,  1889.  It  appears  from  the  special 
verdict  that  the  complainants  include  all  of 
■the  first  cousins  of  James  D.  Smith,  deceased, 
except  one,  and  he  is  represented  by  persons 
to  whom  he  had  assigned  bis  interest  in  the 
lands  in  question.  Although  they  are  nearest 
in  consanguinity  to  James  D.  Smith,  de- 
ceased, complainants  are  not  of  the  blood  of 
Ann  Smith.  It  also  appears  from  the  special 
verdict  that  the  defendant  Is  a  second  cousin 
of  James  D.  Smith,  and  is  of  the  blood  of 
Ann  Smith.  The  special  verdict  shows  that 
James  D.  Smith,  by  a  deed  bearing  date 
October  21,  1807,  conveyed  to  one  Edward 
Van  Meter  all  his  estate  In  the  lands  In  ques- 
tion, and  that  the  said  Israel  Smith  and  Lucy 
A.  Smith,  his  wife,  by  a  deed  bearing  date 
October  22,  1867,  conveyed  all  their  estate 
In  the  lands  In  question  to  the  said  Van 
Meter.  It  further  appears  that  the  said  Van 
Meter  and  his  wife,  by  deed  bearing  date 
October  23, 1867,  conveyed  the  lands  in  ques- 
tion to  Israel  Smith,  Lucy  A.  Smith,  and 
James  D.  Smith,  habendum  as  Joint  tenants, 
and  not  as  tenants  In  common.  Since  this 
deed  did  not  contain  any  words  of  inheritance 
In  Its  grant  (the  word  "heirs"  being  omitted), 
it  operated  only  to  convey  a  life  estate,  ter- 
minable at  the  death  of  the  last  survivor  of 
the  three  grantees.  After  Israel  Smith  and 
his  wife  and  James  D.  Smith  had  died,  Caro- 
Ihie  Van  Meter,  the  widow  of  the  said  Ed- 
ward Von  Meter,  to  whom  said  Edward  Van 


Meter  had  devised  all  bis  estate  by  his  last 
will,  conveyed  an  undivided  seven-eighths  of 
the  lands  in  question  to  the  seven  complain- 
ants related  to  James  D.  Smith,  and  by  a 
separate  deed  conveyed  one  undivided  eighth 
of  the  lands  in  question  to  the  assignees  of 
the  remaining  first  cousin  of  James  D.  Smith, 
who  are  the  other  complainants. 

O.  H.  Slnnlckson,  for  complainants.  New- 
man Grey,  for  defendant 

MAOIB,  Ch.  (after  stathig  the  facts).  For 
reasons  counsel  will  understand,  I  deem  it 
my  duty  to  state  the  conclusions  I  have 
reached  in  this  case  without  the  delay  which 
would  be  required  to  enable  me  to  prepare 
an  elaborate  opinion. 

When  Ann  Smith  executed  her  will.  In 
1818,  the  law  of  this  state  In  respect  to  such 
estates  as  were  estiates  tail  at  common  law 
had  been  declared  by  the  provisions  of  the 
act  of  August  26,  1784  (Pat.  Laws,  p.  53),  as 
explained  by  the  act  of  March  23,  1786  (Pat. 
Laws,  p.  78).  When  Ann  Smith  died,  in 
1827,  the  acts  above  cited  had  been  repealed 
by  section  3  of  "An  act  further  regulating 
the  descent  of  real  estates,"  "-issed  June  18, 
1820  (Rev,  Laws,  p.  774).  Ly  secOon  2  of 
the  act  last  mentioned,  regulations  as  to  such 
estates  were  enacted.  They  were  In  force 
at  the  death  of  Ann  Smith.  The  section  in 
question  is  now  the  eleventh  section  of  our 
present  statute  of  descents  (1  Gen.  St  1195). 
It  has  been  suggested  in  the  argument  that 
tiiere  might  be  a  question  whether  the  na- 
ture of  the  estate  transmitted  by  the  will  of 
Ann  Smith  was  to  be  discovered  by  the  act 
which  was  in  force  when  she  executed  that 
will,  or  by  that  in  force  when  she  died  and 
her  will  took  effect.  This  question  has. 
however,  been  disposed  of  by  the  decision  of 
the  court  of  errors  in  Doty  v.  Teller,  54  N.  J. 
Law,  163,  23  Atl.  944,  upon  a  will  made  be- 
fore the  act  of  1820,  where  the  testator  died 
after  the  passage  of  that  act  It  was  dis- 
tinctly held  that  the  provisions  of  the  act  in 
force  at  the  testator's  death  governed  the 
construction  and  operative  effect  of  the  will. 
It  was  also  thereby  held  that  a  devise  such 
as  that  with  which  we  are  now  dealing  vest- 
ed an  estate  for  life  only  in  the  devisee  nam- 
ed, and  a  fee  simple  in  his  children.  It 
results,  therefore,  that,  upon  the  death  of 
Ann  Smith,  Israel  took  a  vested  estate  for 
his  life.  By  the  express  terms  of  the  act  of 
1820,  his  wife,  Lucy,  acquired  on  her  mar- 
riage an  Inchoate  estate  of  dower  therein. 
As  children  were  born  to  Israel,  they  succes- 
sively took  a  vested  estate  in  fee  simple  in 
the  lands  in  question,  expectant  on  Israel's 
death,  and  opening  to  admit  a  like  vested 
estate  in  subsequently  born  children.  I 
deem  It  unnecessary  in  this  cause  to  deter- 
mine how  the  estate  which  each  of  such  chil- 
dren became  vested  with  at  btarth  went  In 
case  of  Its  death  intestate  before  the  death 
of  Israel;   for  when  the  conveyance  to  Van 


Digitized  by 


Google 


N.J.) 


HOLME  T.  SHINN. 


]S» 


Meter  was  made^  In  1867,  It  cannot  be  doubt- 
ed that  the  whole  estate  In  the  lands  In  ques- 
tlon  passed  thereby  to  Van  Meter.  Israel 
and  his  wife  passed  by  their  conyeyance  his 
life  estate  and  her  Inchoate  dower,  and  any 
Interest  which  Israel  may  have  acquired  by 
the  death  of  any  of  his  children  prior  to  the 
birth  of  James  D.  Smith.  James  passed  by 
his  deed  whatever  Interest  he  acquired  by  the 
vUl  of  Ann  Smith,  or  by  the  death  of  any  of 
the  otber  children  of  Israel  Smith.  By  the 
eoDTeyances  to  Van  Meter,  therefore,  the 
whole  legal  title  to  the  lands  In  question  be- 
came vested  In  bim.  The  conveyances  to 
Van  Meter  are  expressly  declared  therein  to 
bnve  been  made  upon  considerations  which 
are  valuable,  and  not  merely  nomlnaL  Un- 
less the  case  discloses  that  they  were  made 
without  any  consideration  paid  or  received 
therefor,  and  were  Intended  by  the  parties 
to  rest  the  title  In  Van  Meter  not  for  his  own 
benefit,  but  for  the  benefit  of  his  grantors, 
they  must  be  deemed  to  have  passed  to  him 
complete  title,  which  passed  by  his  devise, 
and  has  been  conveyed  to  complainants  by 
his  devisee.  Upon  this  view,  defendant  has 
no  estate  or  Interest  In  the  lands. 

It  Is  suggested  that,  from  the  proximity  of 
the  dates  of  tlie  conveyances,  their  simulta- 
neous execution,  acknowledgment,  and  deliv- 
ery, and  the  fact  that  neither  the  acknowl- 
edging officer  nor  the  widow  of  Van  Meter, 
who  are  the  only  survivors  of  those  present 
at  the  delivery,  were  aware  of  any  consid- 
eration having  been  passed  between  the  par- 
ties, it  should  be  Inferred  that  they  were 
made  without  consideration,  and  to  convey 
to  Van  Meter  a  title  for  the  benefit  of  the 
grantors,  and  that,  since  he  reconveyed  to 
them  only  a  life  estate,  the  reversion  that  re- 
mained in  him  was  subject  to  a  trust  for  the 
benefit  of  the  survivor,  who  was  James.  If 
so,  the  conveyance  by  Van  Meter's  devisee  to 
complainants,  who  were  not  purchasers  for 
value,  passed  the  title  subject  to  such  trust 
Upon  this  theory,  the  equitable  estate  of 
James,  who  died  intestate,  is,  in  equity,  to  be 
deemed  to  have  descended  as  a  similar  es- 
tate at  law  would  do.  Martllng  v.  MartUng, 
55  N.  J.  Eq.  771,  39  Atl.  203.  But  it  would 
be  open  to  serious  question  whether  that  es- 
tate was  not  the  very  estate  which  came  to 
him  by  devise  from  his  great-grandmother 
Ann  Smith,  and  from  Inheriting  which  the 
heirs  of  James  not  of  her  blood  are  by  our 
statute  excluded.  1  Gen.  St  1196.  |  14. 
Such  was  the  view  of  the  courts  of  England 
In  applying  the  common-law  rule  of  which 
car  statute  Is  substantially  a  copy,  as  may 
be  seen  In  the  reference  below  made.  Mr. 
Hargrave  puts  It  thus:  If  an  heir  makes  a 
feoffment  limiting  the  use  to  him  or  his 
heirs,  or  If  there  was  no  declaration  of  uses, 
and  the  feoffment  was  not  on  such  a  consid- 
emtion  as  to  raise  a  use  in  feoffee,  and  con- 
sequently the  nse  resulted  to  the  feoffor,  In 
elth«  case  he  is  in  by  his  ancient  use,  and 
not  by  purchase.    But  the  case  actually  be- 


fore us,  by  the  verdict  upon  the  proofs- 1 
admissions  of  the  parties,  is  different 
devisee  of  Van  Meter,  who  might  claim  tbak- 
the  reversion  which  remained  in  Van  Metar 
after  the  termination  of  the  life  estate  ernik 
ed  by  his  conveyance  was  his  own  estate^'  «a»- 
burdened  by  any  trust,  in  her  conveyance  •» 
the  complainants,  not  only  admits  that  tth» 
conveyances  to  him  were  without  actual  ea»> 
slderatlon,  but  asserts  that  his  conveyance  t» 
^Israel,  Lucy,  and  James  was  intended  to  gsm^ 
vey  an  estate  in  fee  to  the  grantees,  as  >ofafe 
tenants,  and  that  the  word  "heirs"  was  onslfe- 
ted  therefrom  by  mere  mistake.  Her  cm»- 
veyances  to  complainants  were  made  to  cine- 
that  mistake.  The  proctors  of  the  complai»- 
ants  and  defendant  by  a  written  stlpidai' 
tlon,  expressly  admit  that  the  omission  «C 
the  word  "heirs"  from  the  conveyance  wt 
Van  Meter  was  by  mistake,  and  that 
conveyance  is  to  be  read  and  considered  ] 
as  If  that  word  were  inserted  where  neces- 
sary, and  the  deed  were  thereby  so  correct- 
ed as  to  pass  to  the  grantees  therein  an  tm~ 
tate  In  fee  in  Joint  tenancy.  Upon  this  ««V 
dence  and  concession,  there  might  be  »  de- 
cree for  a  reformation  of  the  deed;  and,  at- 
though  there  Is  no  specific  prayer  for  sock 
relief  in  this  case,  I  think  such  a  prayar 
may  be  Introduced  by  amendment  or  the  le- 
Uef  granted  under  the  general  prayer.  Cae 
y.  Railway  Co.,  31  N.  J.  Eq.  106.  AssumlaK 
the  conveyance  to  be  so  r^ormed.  It  Is  a^ 
vious  tliat  the  title  which  James  acquiraA- 
thereby  upon  his  surviving  his  father  anC 
mother  was  a  fee,  which  was  an  Inherltabie 
estate,  and  which  upon  his  death  descended 
to  his  heirs  at  law.  Was  the  inheritaiM» 
(to  use  the  word  of  our  statute)  one  whicb 
came  to  him  by  the  devise  of  Ann  SnUtliS 
If  80,  complainants,  who  are  not  of  tttr 
blood,  are  excluded  from  Inheriting.  Warn- 
the  inheritance  one  which  came  to  Ja 
from  Van  Meter,  being  transmitted  to 
by  the  terms  of  the  conveyance  as  reformed^ 
If  so,  complainants,  who  are  next  In 
sangulnity  to  him,  although  not  of  the  bio 
of  Ann  Smith,  are  not  excluded  from  Inbop- 
iting,  and  defendant  has  no  estate  or  inlicF- 
Itance  in  the  lands.  The  enactment  of  «^ 
statute,  pursuing  the  precept  and  policy  aC 
the  common  law.  Justifies  In  applying  to  cas- 
es under  it  the  doctrines  of  the  ancient  es- 
ponnders  of  the  common  law.  Lord  Cofc» 
says:  "If  a  man  be  seized  of  lands  as  hcfc' 
on  the  part  of  his  mother,  and  maketh  a  fca^ 
ment  In  fee,  and  taketh  back  an  estate  tm 
him  and  to  his  heires,  this  is  a  new 
chase;  and,  if  he  dyeth  without  Issue, 
heirea  on  the  part  of  the  father  shall 
inherit"  Co.  Lltt  "Fee  Simple,"  c.  1,  ttmt, 
4.  And  Mr.  Hargrave  notes  that  this  is  t» 
be  understood  to  speak  of  two  distinct  ca»- 
veyances  in  fee;  the  first  passing  the  nseav 
well  as  the  possession  to  the  feoffee,  and  a»- 
completely  devesting  the  feoffor  of  all  intcs>- 
est  in  the  land,  and  the  second  regrantis^ 
the  estate  to  bim.    See  Vin.  Abr,4it  "Heljf's. . 
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W.  Qresnl.  Cruise,  tit  39.  c.  3,  {  83;  Bac. 
Abr.  tit  "Descent"  B;  Price  v.  Langford,  1 
Satk.  387;  Harman  v.  Morgan,  7  Term  R. 
VH.  This  doctrine  and  its  application  to  the 
ease  in  band  are  not  open  to  the  criticism  of 
the  coimsel  of  the  defendant.  It  Is  true  that 
tUe  conveyance  of  James  to  Van  Meter  was 
irtthout  consideration,  but  it  was  made  for 
tile  purpose  of  passing  the  title  to  Van  Meter 
In  fee,  and  it  was  good  for  that  purpose, 
tiiough  voluntary.  For  It  ^as  part  of  their. 
Joint  purpose  that  Van  Meter  should  reeon- 
▼ey  such  title  as  he  acquired  to  James. 
When  he  made  such  conveyance,  James'  ti- 
de came  from  him  by  conveyance.  No  one 
'vras  entlt^ed  to  question  what  James  did 
w4th  the  lands.  He  might  convey  them  or 
devise  them.  His  prospective  or  presump- 
flve  heirs  at  law,  though  of  the  blood  of  Ann 
Smith,  bad  no  Interest  In  the  lands;  and  be 
might  at  will  transmute  by  proper  convey- 
ance the  estate  he  had  received  by  her  devise 
into  an  estate  by  purchase,  inheritable  by  his 
'  heirs  generally.  It  results  that  complain- 
ants are  entitled  to  a  decree. 


HORNER  V.  DET  et  al. 

(Court  of  Chancery  of  New  Jersey.     April  30, 

1001.) 

MORTOAOBS— FORECLOSURE— SALE— 

RECE3VBR3. 

1.  Under  Chancery  Act,  §  152,  authorizing  an 
immediate  sale  in  a  foreclosure  suit  of  prem- 
ises liliely  to  deteriorate  in  value  pending  the 
suit  the  depreciation  in  value  of  a  farm  at- 
tbndiiK  the  removal  of  crop  therefrom  Is  not 
ground  tor  an  order  of  immediate  sale. 

2.  That  property  mortgaged  has  decreased  in 
commercial  value,  incident  to  a  general  de- 
enease  of  farm  values,  and  that  the  mortgngor 
did  not  pay  the  interest,  which  was  dne  to  fail- 
ure in  crops,  is  not  ground  for  the  appointment 
of  a  receiver  in  proceedings  to  foreclose. 

Bill  for  foreclosure  by  Charles  W.  Homer, 
administrator,  etc.,  against  Spaflord  W.  Dey 
and  others.  On  petition  for  the  appointment 
of  a  receiver.    Petition  dismissed. 

Charles  K.  Chambers,  for  complainant 
Aaron  V.  Dawes,  for  defendants 

GREY,  V.  a  (orally).  This  is  the  applica- 
tion of  the  complainant  In  a  foreclosure  suit 
by  a  petition  here  filed  (the  suit  having  been 
Just  begun),  for  the  appointment  of  a  receiv- 
er to  talce  the  rents,  issues,  and  profits  of 
tHe  mortgaged  premises,  or  for  an  order,  un- 
der section  162  of  the  cliancery  act  for  an 
immediate  sale  of  the  mortgaged  premises, 
either  public  or  private;  the  proceeds  to  be 
brought  into  court,  subject  to  the  liens  and 
equities  of  the  parties  in  interest 

I  will  consider  first  the  application  for  an 
oiOer  for  immediate  sale  under  the  statute. 
In- such  an  application  the  statute  Itself  pro- 
vides that  It  must  be  shown  that  the  mortgra- 
gfld  premises  are  of  such  a  character  or  so 
attnate  tliat  they  are  liable  to  deteriorate  in 
value  pending  said  suit  or  tliat  their  preser- 


vation or  care  will  be  dlfBcult  or  erpeaslve. 
The  property  must  be  dealt  with  according 
to  Its  nature  and  character.  This  Is  a  farm 
property  of  some,  200  acres,  used  wholly  for 
purposes  of  agriculture,  except  possibly  a 
small  portion  of  an  acre.  Farm  property 
does,  it  Is  true,  increase  somewhat  in  value 
as  the  crops  mature,  and  decreases  in  value 
as  tbey  are  removed;  but  such  a  liability  to 
deterioration  Is  not  of  the  kind  which  this 
statute  is  Intended  to  forefend.  The  depre- 
dation in  value  which  attends  the  rfemoval 
of  crops  Is  a  natural  Incident  of  the  use  of 
the  property,  and  has  been  happening  for  the 
last  30  years.  The  statute  plainly  intends, 
by  an  Immediate  sale,  to  prevent  an  impend- 
ing depreciation  of  some  extraordinary  char- 
acter \vhlch  is  threatened  before,  by  the  reg- 
ular course  of  procedure,  a  disposition  of  the 
property  can  be  effected,— such  as  a  danger- 
ous condition  of  buildings,  an  abandonment 
of  the  premises,  or  the  like.  In  such  cases 
an  immediate  disposition  of  the  property 
would  be  made  In  the  expectation  of  securing 
now  a  price  which  would  be  unlikely  at  the 
end  of  the  litigation.  In  this  case,  if  an  or- 
der were  made  for  the  Immediate  sale  of  the 
farm.  It  would  probably  be  sold  In  June,— 
too  late  for  the  planting  of  any  spring  crops 
by  any  purchaser,  and  a  most  unusual  time 
for  selling  a  farm.  All  persons  who  are  in- 
terested In  buying  farms  are  at  that  period 
of  the  year  already  fixed  In  their  location. 
No  tenant  who  is  actually  in  possession 
would  put  In  any  of  the  crops  plantable  In 
May.  The  result  of  such  a  sale  of  a  farm, 
instead  of  a  saving  of  value,  as  Intended  by 
the  statute,  would  probably  be  a  great  sac- 
rifice of  it. 

The  alternative  prayer  is  for  the  appoint- 
ment of  a  receiver.  The  only  ground  ad- 
vanced for  this  extraordinary  remedy  is  the 
claim  that  the  propei-ty  has  deteriorated  In 
commercial  value.  There  is  no  showing  that 
the  property  has  been  permitted  to  get  out 
of  repair  or  become  dilapidated;  nor  Is  there 
any  claim  of  threatened  removal  of  property 
of  the  nature  of  realty,  or  of  any  action  on 
the  part  of  the  ^rty  In  possession,  the  ef- 
fect of  which  may  be  to  lessen  the  value  of 
the  property.  What  Is  alleged  Is  that  the 
commercial  valup  at  farm  land  has  depreci- 
ated, and  that  If  this  farm  is  sold  today,  it 
will  not  produce  the  amount  of  the  mortgage 
claim.  This  Inslstment  Is  necessarily  a  mat- 
ter of  judgment  The  petitioner  states  his 
opinion.  The  proof  Is  that  within  a  short 
time  he  has  expressed  a  contrary  view.  The 
affidavits  all  show  that  the  farm  has  been 
kept  up,  as  to  fertilization  and  repairs,  to 
the  highest  standard.  Whatever  deprecia- 
tion It  has  suffered  Is  not  peculiar  in  any 
way  to  it,  but  Is  Incident  to  the  general  de- 
crease of  farm  values.  A  decrease  in  the 
value  of  mortgaged  premises  Is  i^ot  of  itself  a 
Euffldent  cause  for  the  appointment  of  a  re- 
ceiver, even  If  It  approaches  the  point  of  be- 
ing an  Inadequate  securfi;.    In  the  caae  of 
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Cortelyeu  t.  Hathaway,  11  N.  J.  Bq.  89,  64 
Am.  Dec.  478,  this  court  declared  that  a  re- 
celrer  wonU  not  be  appointed  simply  be- 
cause the  iireinlaes  were  shown  to  be  an  In- 
adequate security,  even  If  It  appeared  tbat 
the  mortgagor  was  insolvent.  In  Frlsble  t. 
Batenian.24  N.  J.  Eq.  28,  the  court  again  held 
tbat  mere  inadequacy  and  Insolvency  of  the 
mortgagor  were  not  of  themselves  sufficient. 
In  the  present  case  there  la  no  showing  of 
the  mortgagar's  InsolYency.  It  is  shown  tbat 
the  bolder  of  the  equity  of  redemption  Is  not 
the  mortgagor.  The  bond  was  made  in  18S6, 
and  the  obligor  may  not  be  responsible. 
There  Is  no  proof  on  the  point.  A  deprecia- 
tion In  value  by  the  act  of  the  tenant  in  pos- 
session, or  an  act  which  shows  fraud  or 
makes  him  chargeable  with  bad  faith  in  mis- 
approprlatiag  the  rents  or  profits,  will  in 
some  cases  lead  ttie  court  to  appoint  a  re- 
ceiver. Neither  of  these  conditions  Is  shown 
in  this  case.  On  the  contrary,  the  proof  is 
the  ottier  way.  It  Is  shown  that  the  prop- 
erty has  been  Icept  by  the  owner  in  very  good 
condition,  he  having  during  the  past  year  ex- 
pended considerable  money  in  the  repair  and 
Improvement  of  the  mortgaged  premises. 
He  removed  manure  made  on  the  premises, 
and  used  It  elsewhere.  This  manure  was  hia 
personal  property.  He  had  a  full  right  to  re- 
move it  No  fraudulent  purpose  can  be  im- 
puted to  him  because  of  his  exercise  of  hia 
legal  right  The  only  element  suggested  In 
support  of  the  appointment  of  a  receiver.  In 
addition  to  the  fall  In  the  commercial  valaes 
of  farm  property,  Is  that  the  owner  did  not 
pay  the  Interest  on  the  mortgage  for  the  last 
year.  The  affidavits  explain  that  by  show- 
ing that  last  year  the  crops  failed.  Such  a 
happening  cannot  justify  an  inference  of 
frauduloit  misappropriation  of  rents  and 
profits.  This  latter  condition  may  exist 
where  an  owner  receives  income  from  mort- 
gaged premises,  and  refuses  or  falls  to  pay 
the  interest  on  the  mortgage.  But  no  infer- 
ence of  fraudulent  purpose  can  be  drawn 
when  It  is  shown,  as  in  this  case,  that  for 
more  than  30  years  the  interest  has  been 
promptly  paid,  and  that  last  year  it  was  not 
paid  because  of  failure  of  the  crops.  No 
sufficient  reason  has  been  shown  for  the  ap- 
pointment of  a  receiver.  The  petition  should 
be  dismissed,  with  costs. 


COMMERCIAL  A.SSUR.  CO.,  lamlted.  OF 

LONDON,  V.  NEW  JERSEY 

RUBBER  CO. 

(Oourt  of  Chancery  of  New  Jersey.     May  18^ 
1901.) 

JUDGMENT— EFFECT  —  SUPPLEMENTAL  BIIX— 
INSURANCE— VALIDITY   OF  POL- 
ICY—AFFIRMANCE. 

1.  Finding  In  an  action  on  a  fire  policy  that 
it  was  intended  to  be  issned  and  delivered  In 
its  present  form,  when  the  parol  condition  that 
concurrent  insurance  be  obtained  was  complied 
with,  predttdes  a  contention.  In  suit  to  enjoin 


the  jndgment  that  the  agreement  was  that  iO»» 
condition  be  written  In  the  policy. 

2.  Facts  occurring  and  being  withla  com- 
plainant's knowledge  before  the  flliag  of  the 
original  bill  shoald  i>e  introduced  by  applica- 
tion to  amend  the  bill,  aadvj>eing  Introduced  by 
supplemental  bill,  render  it  demurrable  so  far 
as  based  thereon. 

3.  In  equity,  as  well  as  law,  cancellation  by 
the  insurer,  of  its  own  accord,  of  a  fire  policy, 
and  retention  of  the  pro  rata  proportion  of  the 
premium  as  on  a  valid  policy,  as  allowed  by  the 
policy,  is  an  affirmance  of  the  validity  of  the 
policy. 

4.  No  different  effect  than  an  affirmance  of 
the  validity  of  a  fire  policy  is  to  be  given  to  can- 
cellntion  thereof,  after  a  fire,  by  the  insurer, 
of  its  own  accord,  and  retention  of  the  pro  rata 

groportion  of  the  premium,  as  on  a  valid  policy, 
y  the  declaration  of  tlie  Insnrer  tkat  the  can- 
cellation was  made  expressly  subject  to  the 
final  settlement  of  the  claim  for  loss,  and  that 
in  retaining  the  earned  premium  and  returning 
the  balance  it  did  not  intend  to  recognize  the 
policy  as  binding  for  any  greater  proportion 
of  the  loss  than  its  pro  rata  share,  and  that 
It  protested  it  was  not  liable  for  any  gn^eater 
amount,  and  was  not  to  be  understood  as  as- 
suming any  greater  liability,  than  the  pro  rata 
amount  offered  by  it,  and  that  this  was  under- 
stood and  assented  to  by  Insured. 

Suit  by  the  Commercial  Assurance  Compa- 
ny, Limited,  of  London,  against  the  New  Jer- 
sey Rubber  Company.  Defendant  demurs  to 
the  supplemental  bllL    Demurrer  sustained. 

R.  V.  LIndabnry,  for  complainant  B.  S. 
Kubl  and  Mr.  Rellslab,  for  defendant 

EMERY,  V.  O.  The  original  bill  was  filed 
to  reform  an  insurance  policy  Issued  by 
complainant  to  defendant,  and  to  enjoin  an 
action  at  law  brought  to  recover  a  loss  under 
the  policy.  The  policy  was  Issued  for  $25,- 
000,  and  the  amount  covered  by  the  policy 
was  divided  among  several  buildings  of  de- 
fendant and  their  contents;  one  of  the  build- 
ings being  a  frame  storehouse,  which,  v^th 
its  contents,  was  Insured  for  $G,000.  This 
storehouse  was  destroyed  by  fire  on  October 
21,  1897,  during  the  term  of  the  policy,  which 
ran  from  August  1,  1897,  to  August  1,  1898; 
and  a  total  loss  on  this  building  resulted. 
The  policy,  as  written,  contained  a  d&use 
tbat  "other  concurrent  insurance  was  per- 
mitted without  notice  until  requested,"  and 
contained  no  other  clause  as  to  concurrent 
Insurance.  Complainant's  bill  alleged  that 
the  real  agreement  between  the  patties  as 
to  the  insurance  was  that  certain  other  in- 
surance to  the  additional  amount  of  $34,500 
should  be  taken  out  by  the  defendant  upon 
all  the  property  to  be  insured  by  complain- 
ant and  that  complainant's  insurance  was  to 
be  exactly  concurrent  and  proportionate  with 
the  other  Insurance  to  be  effected,  but  that 
the  Insertion  In  the  policy  of  this  part  of 
the  agreement  was  omitted  on  complainant's 
part  by  its  mistake  In  supposing  and  believ- 
ing that  the  defendant  was  in  fact  tal<.lng 
out  other  iK>llcies  of  insurance  concurrently 
with  the  complainant's  policy,  tn  such  form 
as  to  be  in  effect  and  In  operation  of  law  con- 
current and  proportionate  on  all  the  prop- 
erty  Insured   by   comiriainai^-   A^^  ^^ 
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fendant's  Intention  In  reference  to  the  form 
of  the  policy,  It  Is  alleged  that  It  either  had 
the  same  mistaken  belief,  or  else  that  it 
fraudulently  concealed  the  fact  that  concur- 
rent and  proportionate  policies  on  all  the 
property  Insured  were  not  so  taken  out 
These  policies  In  other  companies,  although 
taken  out  by  the  defendant,  were  not  In  fact 
concurrent  or  proportionate  on  all  the  prop- 
erty covered  by  complainant's  policy,  but, 
on  the  contrary,  did  not  cover  at  all  the 
frame  storehouse  and  Its  contents,  which 
were  specially  hazardous  risks.  After  the 
loss,  the  complainant,  as  Its  bill  further  al- 
leged, offered  to  pay  Its  proportionate  share 
of  the  $5,000,  as  If  based  on  a  concurrent  and 
proportionate  Insurance  with  the  other  pol- 
ides,  but  defendant  refused  to  accept  this 
amount,  and  brought  suit  to  recover  the  en- 
tire amount  of  the  loss  on  the  storehouse  and 
contents.  Complainant's  bill  offered  to  pay 
such  proportionate  amount,  and  sought  to  en- 
join the  suit  on  the  policy,  and  from  the  re- 
covery In  said  suit  of  more  than  the  propor- 
tionate share;  to  reform  the  policy  to  conform 
to  the  agreement  under  which  it  was  issued; 
and  for  general  relief.  Defendant's  answer 
to  the  bin  denied  the  alleged  agreement  for 
concurrent  and  proportionate  Insurance,  or 
the  making  of  any  other  agreement  for  in- 
surance than  the  one  appearing  by  the  poli- 
cy Itself.  Upon  an  application  for  prelimi- 
nary Injunction,  heard  upon  bill,  answer, 
and  affidavits.  It  was  ordered  that  the  appli- 
cation stand  over  until  after  the  trial  of  the 
action  at  law.  This  order  was  made  for  the 
reason  that  the  complainant  on  the  hearing 
was  not  prepared  to  admit  legal  liability  on 
the  policy,  and  (as  appears  In  the  order)  that 
the  complainant  claimed  to  have  legal  de- 
tenses  to  the  action  at  law  outside  of  the 
tacts  presented  as  the  basis  for  equitable  re- 
lief, and  also  upon  the  ground  that  the  tacts 
presented  as  a  basis  for  equitable  relief 
might  also  be  held  sufficient  defenses  at  law. 
The  action  at  law  then  proceeded,  and  the 
complainant,  as  the  defendant  therein,  set 
up  as  defenses:  (1)  Concealment  of  material 
facts;  (2)  misrepresentation  of  material  facts; 
(3)  that  at  the  time  of  the  delivery  of  the 
policy  the  rubber  company  falsely  represent- 
ed to  the  Insurance  company  that  concurrent 
and  proportionate  policies  were  being  taken 
out;  and  (4)  that  the  delivery  of  the  policy 
to  the  rubber  company  was  upon  the  condi- 
tion that  it  was  not  to  take  effect  unless  and 
until  the  rubber  company  procured  other 
concurrent  and  proportionate  Insurance  to 
the  amount  of  $S4,500  In  certain  companies 
named.  In  the  action  at  law,  after  hearing 
and  considering  the  evidence  offered  by  the 
defendant  In  the  action  to  sustain  these  de- 
fenses, It  was  finally  determined,  as  appears 
by  the  opinion  of  the  court  of  errors  and  ap- 
peals, set  out  In  the  supplemental  bill,  that 
these  defenses  were  sustained,  and  that  the 
policy  of  insurance  was  void  at  the  time  of 
its  issue:    First,  upon  the  ground  that  the 


Insured  represented  to  the  Insurance  com- 
pany that  it  was  procuring  other  Insurance 
to  the  amount  of  $84,600  concurrent  and  pro- 
portionate with  the  Insurance  company's  in- 
surance, which  representation  was  material., 
and  was  relied  on,  and  was  false  in  fact; 
and,  second,  upon  the  further  ground  that 
the  policy  was  delivered  and  accepted  upoB 
the  understanding  and  condition  that  it  was 
not  to  take  effect,  or  become  binding  upoit 
the  Insurance  company,  unless  and  until  the 
rubber  company  purchased  other  insurance 
upon  the  same  property  concurrent  and  pro- 
portionate to  that  effected  by  the  policy  to- 
the  amount  of  $84,500,  and  that  the  rubber 
company  failed  and  neglected  to  perform 
this  condition.  This  decision  at  law  upon  the 
facts  settles,  as  between  the  parties,  condn- 
slvely,  and  for  all  purposes.  Including  this 
suit,  the  agreement,  conditions,  and  terms 
upon  which  the  policy  was  issued  and  deliv- 
ered in  its  present  form.  As  thus  settled  by 
the  trial  at  law,  this  agreement  was  that  the 
policy  was  issued  in  Its  present  form  upon 
the  representation  and  condition  that  other 
concurrent  and  proportionate  Insurance  was 
being  taken  out,  and  that  the  policy  was  not 
to  take  effect  unless  and  until .  such  Insur- 
ance was  taken  out.  This  finding  that  the 
policy  was  Intended  by  the  parties  to  be  Is- 
sued and  delivered  as  a  binding  policy  in  ita 
present  form,  when  the  condition  was  com- 
plied with,  necessarily  precludes,  as  It  seems 
to  me,  either  party  from  alleging  or  proving 
thereafter,  In  this  or  any  other  suit,  that 
there  was  any  mistake  upon  the  part  of 
either  party  In  relation  to  the  form  of  the 
policy,  or  that  the  real  agreement  was  that 
the  agreement  as  to  concurrent  and  propor- 
tionate Insurance  should  be  written  Into  the 
policy.  Complainant's  original  bill  alleges 
the  delivery  of  the  policy  under  Its  mistake, 
not  as  to  the  form  of  the  policy,  or  Its  be- 
lief that  this  clause  as  to  concurrent  and  pro- 
portionate Insurance  had  been  Inserted,  but 
expressly  alleges  that  on  Its  part  this  clause- 
was  omitted  by  a  mistake  of  the  complainant 
In  supposing  and  believing  that  the  said  mu- 
tual companies'  policies  were  being  Issued  In 
such  form  as  to  be.  In  effect,  concurrent  and 
proportionate  with  the  said  contract  of  In- 
surance being  made  between  complainant 
and  defendant  The  relief  under  the  origi- 
nal bin  could  not  therefore,  have  been  a  ref- 
ormation of  the  policy  for  the  purpose  of  In- 
serting the  concurrent  clause;  and  as  to  re- 
lief against  the  contract,  based  merely  on  the 
mistake  which  was  set  out  In  the  bill  as  the 
basis  of  jurisdiction,  the  decision  of  the 
courts  of  law  shows  that  interposition  of  a 
court  of  equity  was  neither  necessary  nor 
Justifiable  for  relief  against  the  original  con- 
tract but  that  relief  against  the  contract  to 
an  extent  as  great  or  greater  than  a  court 
of  equity  would  have  granted  was  obtainable 
In  a  court  of  law,  which  does  not  Impose  con- 
ditions of  relief. 
So  far  as  relates  to  relief  upon  the  4»ig- 
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Inal  bill,  which  was  based  on  mistake,  tbe 
case  has  been  concluslvelj  disposed  of  by 
tbe  jadgment  of  the  court  of  law  finding  the 
mistake  to  have  existed,  and  declaring  the 
contract  of  Insurance,  by  reason  of  tbe  mis- 
take, In  connection  with  other  facts,  void  at 
the  time  of  Ita  issue.  The  further  Interpo- 
sition of  this  court  to  restrain  the  judgment 
finally  entered  in  favor  of  the  rubber  com- 
pany in  the  action  at  law  must,  therefore, 
be  based  upon  the  additional  facts  relating 
to  the  contract  of  Insurance,  which  appear 
in  the  supplemental  bill.  These  facts,  al- 
though they  existed  at  the  time  of  filing  tbe 
original  bill,  were  first  disclosed  in  the  ac- 
tion at  law,  and  were  there  made  the  basis 
for  a  decision  that  tbe  policy  was  binding  on 
the  complainant,  notwithstanding  It  had  been 
originally  void.  The  policy,  as  issued,  con- 
tained the  following  provision  as  to  eancel- 
ladon,  vis.:  "This  policy  shall  be  canceled 
at  any  time  at  the  request  of  the  insured,  or 
by  the  company,  by  giving  five  days'  notice 
of  such  cancellation.  If  this  policy  shall  be 
canceled  as  hereinbefore  provided,  or  become 
TOid,  or  cease,  the  premium  having  been  ac- 
taally  paid,  the  unearned  portion  shall  be 
returned  on  surrender  of  this  policy  or  last 
renewal,  this  company  retaining  tbe  cns- 
tomary  short  rate,  except  that,  when  this 
policy  is  canceled  by  this  company  by  giving 
notice,  it  shall  retain  only  the  pro  rata  pre- 
mium." After  the  loss  by  fire  in  October, 
189T,  tbe  complainant  paid  its  proportionate 
share  of  the  loss  covered  by  Its  policy  to 
property  other  than  that  In  the  frame  ware- 
honse  and  its  contents,  and  on  November  26, 
18B7,  canceled  its  policy,  retaining  the  pre- 
mium theretofore  received  from  the  defend- 
ant as  upon  a  valid  policy,  so  tar  as  tbe 
same  was  earned  up  to  that  date,  and  re- 
turning the  pro  rata  unearned  premium  on 
the  full  amount— $25,000— Insured  by  the  pol- 
icy. In  reference  to  this  cancellation  of  the 
policy,  and  Its  effect  upon  the  rights  of  the 
company,  tbe  court  of  law,  upon  the  evidence 
before  it  in  reference  to  the  cancellation,  de- 
cided as  follows:  "Third.  That  by  canceling 
the  said  policy  of  insurance,  and  paying  back 
the  unearned  premium,  but  retaining  so 
much  of  tbe  premium  as  would  have  been 
earned  by  valid  insurance  from  the  date  of 
the  policy  until  the  time  of  cancellation,  tbe 
complainant  had  affirmed  the  validity  of  tbe 
aald  policy,  and  could  not,  in  said  action, 
BuecessfuUy  deny  the  same."  For  this  rea- 
son the  judgment  for  the  plaintiff  for  the  full 
amount  of  tbe  loss  sued  for  was  afllrmed. 
Complainant's  supplemental  bill  for  the  first 
time  discloses  these  facts  as  to  the  cancella- 
tion of  the  policy,  which  occurred  before  fil- 
ing the  original  bill  in  March,  1808,  and 
■bould  regularly  have  been  then  disclosed. 
The  facts,  having  occurred  and  being  well 
within  complainant's  knowledge  before  tbe 
Uing  of  the  original  bill,  are  not  strictly  mat- 
ters npon  which  a  supplemental  bill,  or  bill 
In  tbe  nature  thereof,  can  be  based.    As  the 


basis  for  relief,  they  could  only  be  Intro- 
duced regularly  by  an  application  to  amend 
tbe  bill  after  notice,  and,  if  made  the  sub- 
ject of  a  supplemental  bill,  render  It  subject 
to  a  demurrer,  so  far  as  the  relief  sought  by 
tbe  supplemental  bill  Is  based  thereon.  Bar- 
riclo  V.  Insurance  Co.,  18  N.  J.  Eq.  154,  158. 
But,  without  disposing  of  the  case  on  objec- 
tions to  the  formal  method  of  bringing  the 
facts  to  the  attention  of  the  court,  the  final 
question  presented  for  decision  on  the  sub- 
stantial merits  of  the  supplemental  bill  is 
this,  viz.:  Can  a  court  of  equity,  after  tbe 
trial  at  law  upon  the  question  of  the  waiver 
of  the  invalidity  of  the  policy  by  the  acts  of 
the  complainant,  retry  this  question,  either 
as  to  tbe  facts  Involved  or  for  the  purpose  of 
giving  a  different  effect,  on  the  policy  or  con- 
tract of  the  parties,  to  tbe  acts  of  waiver 
from  the  effect  given  by  tbe  court  of  law? 
Or,  In  other  words,  can  a  court  of  equity 
give  any  other  or  different  effect  from  that 
given  in  a  court  of  law  to  tbe  cancellation  of 
the  policy  by  the  company,  and  its  retention 
of  the  earned  premium,  as  on  a  valid  policy? 
The  effect  to  be  given  at  law  to  such  a  can- 
cellation was  stated  by  the  court  of  errors 
and  appeals  In  tbe  opinion  filed  in  the  cause. 
New  Jersey  Rubber  Co.  v.  Commercial  Un- 
ion Assnr.  Co.  (N.  J.  App.  1900)  46  Atl.  7T7, 
779.  "Clearly,  tbe  defendant  [tbe  Insurance 
company]  could  not  assert  a  right  to  the  pre- 
mium for  valid  Insurance,  and  at  the  same 
time  insist  that  the  insurance  had  never  been 
effected.  By  claiming  and  maintaining  such 
a  right  [of  reteutlon]  with  full  knowledge  of 
all  material  circumstances,  it  unequivocally 
affirmed  the  validity  of  the  insurance  for  tbe 
period  covered  by  the  premium,  and  definite- 
ly waived  every  objection  on  which  its  va- 
lidity could  be  denied."  A  court  of  equity 
cannot,  in  my  judgment,  give  any  other  or 
different  effect  to  this  cancellation  and  re- 
tention of  the  premium,  proceeding,  as  It 
does,  solely  under  the  rights  reserved  by  the 
policy  to  the  company  against  the  Insured. 
By  such  cancellation  of  its  own  accord,— a 
right  derived  solely  from  the  policy,  wblcb 
the  insured  was  bound  to  accept  If  It  also 
stood  by  tbe  itoUcy,— tbe  complainant  has.  In 
my  judgment,  as  well  in  equity  as  at  law, 
affirmed  the  validity  of  the  policy  in  its  form 
at  the  time  of  cancellation,  and  cannot  es- 
cape like  consequences  for  this  action  by  any 
appeal  to  different  courts.  No  authority  has 
been  referred  to  supporting  tbe  contention 
that  on  tbe  determination  of  questions  of 
this  character  (the  effect  of  a  waiver  of  tbe 
Invalidity  of  a  policy)  a  court  of  equity  pro- 
ceeds upon  principles  different  from  that  of 
courts  of  law,  and  I  know  of  no  difference 
in  the  principles  to  be  applied  in  the  two 
courts  fen:  tbe  decision  of  such  questions. 
Tbe  whole  subject  of  tbe  existence  and  ef- 
fect of  such  waivers  is  one  which  courts, 
both  of  law  and  equity,  decide  upon  prin- 
ciples which  may  be  characterized,  perhaps, 
as  equitable  principles.    The  decision  of  tb» 
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court  «t  errors  and  appeal*  In  this  action  Is 
tltereCore,  in  my  Judgment,  conduBive  be- 
tween tbe  parties,  not  only  as  to  tlie  ex- 
istence of  the  waiver,  but  as  to  the  effect  to 
be  given  to  it;  and  no  other  or  different  ef- 
fect can  be  given  to  the  waiver  by  any  re- 
hearing of  the  question  in  this  court  And 
the  decision  of  the  court  of  errors  and  ap- 
peals is  also  conclusive  upon  this  court  If  it 
be  considered  merely  as  a  rule  declaring  the 
effect  to  be  slven  to  a  waiver  of  this  char- 
acter, and  this  rule,  irrespective  of  the  ques- 
tion of  the  parties  to  this  suit,  would,  in  my 
judgment,  necessarily  be  followed  by  this 
court,  even  If  the  question  between  the  pres- 
ent parties  as  to  the  effect  of  the  waiver  had 
been  raised  upon  a  bill  for  relief  in  equity, 
presented  after  the  decision  of  the  court  of 
errors  and  appeals  upon  this  question,  and 
before  any  trial  at  law  between  the  parties. 
There  are  allegations  in  the  supplemental 
bill  that  the  cancellation  was  made  "express- 
ly subject  to  the  final  settlement  of  the  claim 
for  loss,"  and  that  In  retaining  the  earned 
premium  and  returning  the  unearned  pre- 
mium complainant  did  not  intend  to  recog- 
nise the  policy  as  a  binding  obligation  for 
any  greater  sum  or  proportion  of  the  loss 
than  Its  pro  rata  share,  and  that  It  protested 
that  it  was  not  liable  for  any  greater  amount, 
and  was  not  to  be  understood,  by  any  of  its 
acts  or  offers,  as  assuming  any  greater  lia- 
bility than  the  amount  so  offered;  and  that 
this  was  well  understood  by  the  defendant, 
and  assented  to  by  it  It  is  urged  that  these 
allegations,  by  the  company  itself,  as  to  the 
Intention  and  effect  of  the  exercise  of  its 
rights  which  it  had  nnder  the  policy  (it  it 
chose  to  Insist  on  the  existing  policy  rights), 
controlled  the  effect  of  the  exercise  of  these 
reserved  rights.  This  doctrine  cannot  be  ad- 
mitted. Having  exercised  Its  rights  to  can- 
cellation as  under  the  policy  In  its  then  ex- 
isting form,  It  was  not  possible  for  the  com- 
plainant by  Its  own  declarations  to  control 
or  limit  the  effect  of  the  cancellation  and  re- 
tention. There  Is  also  a  general  all^atlon 
In  the  bill,  at  the  end  of  these  clauses  as  to 
the  payment  under  protest  that  "all  of  which 
was  well  understood  by  the  defendant,  and 
was  tben  and  there  assented  to  by  it";  and  it 
is  contended  that  this  allegation,  taken  in 
connection  with  the  preceding,  makes  out  a 
ground  of  equlti^ile  relief  against  the  judg- 
ment at  law.  Bnt  this  general  allegation, 
either  taken  alone  or  in  connection  with  the 
preceding  allegations,  does  not  disclose  any 
such  equitable  case  against  the  defendant  as 
deprlres  it  of  the  right  to  Insist  on  the  prop- 
er legal  and  equitable  effect  to  be  given  to  a 
cancellation  of  the  policy  and  retention  of  a 
premium  which  was  not  made  at  Its  request, 
suggestion,  or  Inducement  and  which  it  was 
Impossible  for  it  to  prevent  Nor  does  it 
show  any  grounds  estopping  defendant  from 
insisting  upon  the  conclusiveness  of  the  sub- 
sequent judgment  of  the  court  of  law  as  to 
the  effect  to  be  given  In  this  court  to  the  can- 


cellation and  retention.  I  reach  the  conclu- 
sion, therefore,  that  on  the  facts  disclosed  by 
the  supplemental  bill  no  equitable  case  is 
made  out,  and  the  demnrrer  must  be  sus- 
taiiked. 


FLOWBE  V.  FLOWEK. 

(Court  of  Chancery  of  New  Jersey.    May   4, 

1901.) 

CONTEMPT— FAILURE  TO  PAT  ALIMONY. 

Before  proceedings  for  contempt  for  fail- 
ure to  pay  alimony  can  be  maintained,  ped- 
tiooer,  having  an  nnexhauated  levy  on  lands, 
impeded  only  by  a  judgment  claimed  by  her 
to  be  fraudulent,  must  test  the  fraudulent  char- 
acter thereof  by  independent  prooeedings. 

On  petition  of  Hannah  Flower  against 
George  Flower,  and  order  to  show  cause 
why  defendant  should  not  be  attached  for  a 
contempt    Attachment  denied. 

A.  H.  Swackhamer,  for  complainant.  J. 
Boyd  Avis,  for  defendant 

GEEY,  y.  C.  The  petitioner,  having  an 
order,  modified  on  the  IGth  day  of  July.  1880, 
against  her  husband,  the  defendant,  direct- 
ing that  he  pay  her  $3.50  per  week  for  ali- 
mony, files  her  petition  showing  that  the  de- 
fendant has  not  obeyed  that  order.  She  al- 
leges that  she  has  had  a  fieri  facias  issued 
to  make  the  money,  and  that  the  sheriff  re- 
turned it  nulla  bona,  bnt  with  a  levy  on  real 
estate.  She  further  states  that  the  defend- 
ant has  confessed  a  judgment  to  one  Mary 
Turner,  which  bos  become  a  lien  on  the  real 
estate,  and  that  this  judgment  was  fraudu- 
lently entered  to  defeat  the  petitioner  of  her 
alimony;  that  the  defendant  is  profitably 
employed,  and  able  to  perform  the  court's 
decree  out  of  bis  earnings.  She  therefore 
prays  that  he  may  be  held  for  a  contempt 
for  disobedience  of  the  court's  order.  An  or- 
der to  show  cause  was  allowed.  The  defend- 
ant responds  by  affidavits  denying  that  he 
is  receiving  any  earnings,  and  stating  that 
he  Is  In  bad  physical  condition,  and  has  been 
refused  employment.  He  admits  that  he 
owns  the  real  estate  referred  to,  but  insists 
that  the  judgment  of  Mary  Turner  is  in 
good  faith,  and  to  secure  an  honest  debt  and 
that  he  Is  nnable  to  obey  the  court's  order. 
The  affidavit  of  Mary  Turner  supports  tliat 
of  the  defendant  as  to  the  bona  fides  of  the 
judgment  which  she  entered.  In  Aspinwall 
V.  Aspinwall,  53  N.  J.  Eq.  686,  S3  AU.  470. 
there  was  an  application  similar  to  this  for 
an  attachment  for  contempt  because  of  non- 
payment of  moneys  decreed  to  be  dne  on  a 
marriage  contract  The  chancellor  refused 
the  order.  The  court  of  appeals  unanimously 
affirmed  his  decree,  declaring  that  In  cases 
where  no  special  equities  exist  the  fifty-sixth 
and  sixty-fourth  sections  of  the  chancery  act 
bad  done  away  with  the  process  of  contempt 
as  a  method  for  enforcing  decrees  for  the 
payment  of  moneys  due  upon  contracts  be- 
tween the  parties.  ^  , 
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Tbe  petitioner  oonteuds  that  there  are  In 
tnlB  case  special  equities,  arlalng  from  tbe 
defendant's  contumacy  in  roluntarlly  con- 
feaalng  a  (caudulent  Judgment  to  defeat  the 
operation  of  tbls  court's  order.  It  la  not  nec- 
essary to  detecmine  whether  tbe  conduct  al- 
leged B]ii«uld  give  a  right  to  hold  for  a  con- 
tempt, for  the  petlttoner  has  not  exhausted 
the  ottier  remedies  open  to  her  to  collect  her 
money  before  seeking  that  mode  of  relief. 
The  proofs  show  that  the  defendant  Is  the 
owner  of  lands;  that  the  petitions  has  a 
lery  upon  them  by  fieri  facias  issued  out  of 
this  court,  but  is  embarrassed  by  what  she 
alleges  Is  a  fraudulent  Judgment  entered  to 
defeat  her  claim.  Nothing  has  been  done 
to  declare  this  Judgment  to  be  fraudulent, 
nor  has  any  sale  been  made  of  tbe  defend- 
ant's lands  under  the-  petitioner's  levy,  not- 
withstanding the  fraudulent  Judgment  An 
attachment  for  contempt  will  not  be  allowed 
solely  as  a  means  to  collect ,  money  when 
the  petitioner  has  an  unexhausted  levy  on 
lands.  Impeded  only  by  a  Judgment  which 
she  alleges  is  fraudulent,  when  she  has 
taken  no  steps  either  to  set  tbe  alleged  fraud- 
ulent jTidgmeDt  aside  or  to  realize  from  the 
lands  by  a  sale  under  her  own  levy  despite 
the  frandnlent  lien,  «JBd  recovery  under  an 
ejectment  if  possession  Is  refused.  Tbe 
fraudulent  character  of  a  Judgment  cannot 
be  tested  on  an  order  to  show  cause  why 
an  attachment  sbould  not  be  allowed  for  a 
contonpt  Tbe  petitions  mast  exhaust  her 
remedies  by  ptoceduee  in  the  proper  forum  In 
tbe  orderly  metbod  required  by  the  circum- 
stances of  her  case.  The  order  for  an  at- 
tachm«it  is  refused,  but  without  costs. 


6ERR  T.  AMALGAMATED  OOPPBK  00. 

(Court  of  Chancery  of  New  Jersey.     May  16, 

1901.) 

CORPORATIONS  —  PURCHASER  OF  3T00K  —  IM- 
J^'NCTION— BVIDHaTOE— SUPFICIENCT. 

A  stockholder  in  a  mining  corporation 
■ought  to  restrain  the  company  from  purchas- 
ing the  stock  of  two  other  companies  located  in 
the  same  district,  averring  that  the  price  at 
which  the  stock  of  such  companies  was  to  be 
absorbed  was  grossly  ezcessive;  that  the  com- 
panies were  engaged  in  numerous  and  heavy  lit- 
iKations  involving  many  millions  of  dollars; 
tliat  some  of  the  officers  and  directors  in  de- 
fendant company  were  largely  interested  in  the 
other  companies.  Affidavits  were  presented  by 
complainant  as  to  the  value  of  the  stock  of  such 
companies,  to  show  the  excessiveness  of  the 
price  to  be  paid  for  the  stock;  but  such  affida- 
vits gave  no  lists  of  the  properties  owned  by 
either  of  tbe  companies,  or  any  estimates  of 
the  amount  of  ores  therein.  Defendant  com- 
pany presented  affidavits  showing  that  the 
properties  were  especially  valuable  to  it,  and 
that  tlic  stocks  of  such  companies  had  a  mar- 
ket value  greater  than  that  at  which  it  was 
alleged  they  were  to  be  purchased,  and  the  com- 

Itanies  paid  regular  dividends.  The  directors  al- 
eeed  to  be  interested  in  the  companies  were 
without  power  to  purchase  the  stock  without 
the  consent  of  the  stockholders  in  defendant 
company.  Complainant  owned  a  small  fraction 
Of  the  stock  of  the  company,  ond  the  majority 
vl  the  stockboldeM  did  not  object  to  the  pro- 


posed purchase.    BM,  that  an  injunction  to  re- 
strain the  proposed  purchase  shoald  be  denied. 

Bill  by  Calvin  O.  Geer  against  tbe  Amal- 
gamated Copper  Company  to  restrain  it  from 
purchasing  any  of  the  stock  of  certain  oth- 
er mining  companies.  On  bill,  answer,  and 
affidavits.    Order  discharged. 

I.  S.  Taylor,  F.  McGee,  and  Franklin  Bieo, 
for  complainant.  R.  V.  Undabury,  C.  L. 
Corbin,  and  John  A.  Carver,  for  defendant 

PITNEY,  V.  C.  The  complainant  Calvin 
O.  Geer,  Is  tbe  owner  of  lOi  shares,  of  $100 
each,  of  the  capital  stock  of  the  defendant 
the  Amalgamated  Copper  Company,  and  by 
his  bill,  filed  April  25,  1901,  seeks  to  restrain 
the  said  company  from  purchasing  any  of 
the  capital  stock  of  two  mining  companies, 
namely,  the  Boston  &  Montana  Consolidated 
Copper  &  Silver  Mining  Company,  a  body 
corporate  of  the  state  6f  Montana,  and  usual- 
ly designated  as  tbe  Boston  &  Montana  Com- 
pany, and  tbe  Butte  &  Boston  Consolidated 
Mining  Company,  a  corporation  of  tbe  state 
of  New  York,  commonly  known  as  the  Butte 
&  Boston  Company.  The  allegation  of  the 
bill  Is  that  the  defendnnt  company  contem- 
plates purchasing  a  large  quantity  (two- 
tbirds,  at  least)  of  the  stock  of  each  of  tbe 
said  last-mentioned  companies  at  an  extrava- 
gant price,  and  paying  therefor  either  in 
cash,  or  by  Issuing  therefor  its  own  capital 
stock.  Tbe  statement  of  the  bill  is  that  the 
authorized  stock  of  the  Boston  &  Montana 
Company  consists  of  150,000  shares,  of  the 
par  value  of  $26  each,  making  a  total  of 
$3,750,000,  all  of  which  has  been  Issued,  and 
that  the  authorized  capital  stock  of  the  Butte 
&  Boston  Company  la  200,000  shares,  of  the 
par  value  of  $10  each,  making  a  total  of  $2,- 
000,000,  all  of  which  has  been  issued,  and 
that  the  intention  on  the  part  of  the  defend- 
ant company  is  to  purchase  tbe  Boston  & 
Montana  stock  at  $375  a  share,  which  is 
equivalent  to  1,500  per  cent  of  its  par  value, 
or  15  to  1,  and  the  Butte  &  Boston  at  tbe 
rate  of  $02.50  per  share,  which  is  at  the  rate 
of  925  per  cent,  or  9\4  to  1.  It  then  proceeds 
to  state  tbe  value  of  these  two  stocks  as  fol- 
lows: That  by  a  printed  and  published  re- 
port of  tbe  Boston  &  Montana  Company, 
dated  December  31,  1900,  its  whole  cash  as- 
sets were  $5,060,000,  and  that  its  outstanding 
bonded  hidebteduess  was  fCOO.OOO,  leaving  a 
net  total  of  valuation  of  a  little  over  $5,000,- 
000,  and  that  the  price  at  which  the  defend- 
ant proposes  to  purchase  it  is  $56,000,000.  It 
then  states  that  the  company  is  involved  in 
numerous  and  heavy  litigations  in  the  state 
of  Montana,  and  that  in  one  case  the  amount 
involved  is  between  three  and  four  millioa 
dollars,  besides  other  litigations  in  that  state. 
Tbe  bill  further  states  that  it  Is  noticeable 
that  by  its  report  of  December  31, 1900.  there 
is  no  mention  among  its  assets  of  any  real  es- 
tate, "and  your  orator  is  not  iDfoi*med  as  to 
whether  or  not  tbe  said  company  claims  own- 
ership of  any  mines  or  mining  tracts,  oi 
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'  aaerely  operates  mines  of  other  parties,  bat 

i  It  is  nerertheless  a  fact  that  It  has  come  to 

'iCbe  complainant's  knowledge"   that  It  has 

'  %een  prevented  by  Injunctions  from  operating 
-aereral  of  the  mines  which  It  had  previously 
operated.  And  then  follows  the  allegation 
Miat  the  purchase  of  the  stock  of  the  Boston 
A' Montana  Company  on  the  basis  of  Its  be- 
dag  worth  $375  a  share  would  be  grossly  ex- 
cessive, and  would  be  an  unconscionable  ex- 
penditure, without  any  even  approximate 
value  to  be  received  therefor,  and  would  be 
unwarranted  by  any  reasonable  care  or  con- 
servation of  the  rights  and  interests  of  the 
stockholders  of  the  Amalgamated  Copper 
'Oompany,  and  would  In  fact  be  In  actual 
Xtaud  thereof,  and  especially  so  as  to  those 
stockholders  of  the  defendant  company  who 
Mte  not  stockholders  of  the  said  Boston  & 
Hontana  Company.  ,  With  regard  to  the 
Batte  &  Boston  Company  the  bill  alleges 
flat  It  owns  or  claims  to  own  mining  rights 

.  «r  properties  in  the  state  of  Montana,  but 
4»  what  extent  or  actual  value  the  complain- 
ant is  not  specifically  informed,  but  that  It 
■m»s  formerly  capitalized  at  $5,000,000;  that 
M  1887  Its  capital  was  reduced  to  $2,000,000, 
vblch  reduction  was  made  after  It  had  pass- 

-  sd  through  the  hands  of  a  receiver,  and  after 
■ta  entire  properties  had  been  sold  by  the  re- 
ceiver and  bought  In  by  a  reorganization 
«nnmittee  for  the  sum  of  $1,000,000;  that  no 
additions  to  its  holdings  or  properties  since 
fliat  time  have  been  made,  as  far  as  com- 
Xtlalnant  Is  Informed,  and  believes  to  be  true, 
vnless  It  be  one  or  a  very  few  inconsiderable 

:  «nd  unprofitable  additions  of  doubtful  value; 
tftaat  the  company  has  never  paid  any  divl- 

'  blends,  except  one  dividend  in  December, 
1800,   of  $1,000,000,  or  50  per  cent,   on  Its 

'  capital  stock,  which  dividend  was  evidently 
aever  earned;    "that  the  properties  of  the 

'  «a1d  company  are  largely  in  present  litiga- 
tion, or,  rather,  the  alleged  title  or  rights  of 
tbe  said  company  In  and  to  the  mining  prop- 
erties operated  by  It  in  Montana  are  In  liti- 
gation, and  that  the  said  company  Is  now 
Involved  In  numerous  and  heavy  lawsuits, 
wblch  threaten  tbe  tenure  of  said  properties 

'  fex  the  said  company";  that  the  smelting 
-works  of  said  company  In  Montana  are  poor- 

'  ly  located  and  arranged,  and  not  adapted  to 
tbe  proper  handling  of  ores  economically  or 
vrofltably;  that  $2,000,000  cash  for  new  stock 
ltt»  been  paid  In,  which  has  been  largely 
dissipated  in  unsuccessful  efforts  to  locate 
and  open  up  new  mines  or  new  bodies  of  ore; 
HxAt  the  company  has  a  bonded  Indebtedness 
«r  $1,000,000.  The  bill  then  makes  the  same 
allegation  of  the  grossly  excessive  and  un- 
conscionable expenditure  which  would  be  In- 
volved in  paying  this  company  at  the  rate  of 
^92.50  per  share,  namely,  $18,500,000,  that  It 
makes  with  regard  to  the  Boston  &  Montana 
^proposed  purchase;  and  then  is  added  that 
€be  acquisition  of  the  stocks  of  the  two  com- 
panies would  inevitably  Involve  the  Amal- 
gamated Copper  Company  In  all  of  the  un- 


certain, desperate,  and  costly  litigations  In 
which  the  said  two  companies  are  now  in- 
volved. ! 

The  defendant  company  was  organised  in  I 
April,  1800,  and  its  certificate  of  organization 
authorizes  the  issue  of  $75^000,000  of  stock,  | 
divided  into  760,000  shares,  all  of  which  has 
been  Issued.  The  certificate  of  organization 
Is  liberal  and  comprehensive,  authorizing  the 
company  to  engage  in  almost  every  possible 
enterprise;  but  It  has  heretofore  been  exer- 
cised only  In  tbe  direction  of,  and  its  busi- 
ness, past  and  present,  is,  the  baying  and 
holding  the  shares  of  stock  of  certain  mining 
companies  engaged  in  the  mining  of  copper 
ore  In  or  near  Butte,  Sllverbow  county,  Mont 
Through  the  ownership  of  these  stocks  it 
controls  the  operations  of  those  companies. 
It  sufficiently  appears  that  It  controls  the 
stock  of  several  large  and  prosperous  com- 
panies owning  mines  located  near  each  other, 
and  near  the  mines  of  the  Boston  &  Mon- 
tana and  the  Butte  &  Boston  Companies,  in 
or  near  the  city  of  Butte. 

Tbe  further  allegation  of  the  bill  Is  that 
three  of  the  officers  and  directors  of  the  de- 
fendant company,  to  wit,  Henry  H.  Rogers, 
William  G.  Rockefeller,  and  Albert  O.  Bar- 
rage, are  also  directors  and  officers  in  the 
Butte  &  Boston  Company,  and  are  personally 
Interested,  as  large  stockholders  of  the  latter 
company,  and  also  of  the  Boston  &  Montana 
Cximpany,  in  promoting  and  cariylng  through 
the  purchase  by  the  defendant  company  of 
the  capital  stock  of  those  companies.  In 
support  of  the  allegation  of  intention  found 
in  his  bill,  tbe  complainant  sets  out  a  com- 
munication dated  April  15,  1901,  addressed 
to  the  directors  of  the  Butte  &  Boston  Com- 
pany, signed  by  Kidder,  Peabody  &  Co., 
bankers  and  brokers,  of  Boston,  Mass.,  in 
which  they  state  that  they  have  been  re- 
quested to  undertake  to  formulate  and  carry 
out  a  plan  for  the  exchange  of  shares  of  the 
Butte  &  Boston  Company  for  those  of  the 
Amalgamated  Copper  Company  upon  some 
equitable  basis;  that  it  will  be  necessary,  in 
order  to  accomplish  this  result,  to  have  135,- 
000  shares  of  the  Butte  &  Boston  Company 
deposited  with  them.  Then  it  states  tbe 
proposition  to  be  that  in  the  exchange  the 
Butte  A  Boston  stock  Is  to  be  rated  at  $02.50 
per  share.  This  communication  was  for- 
warded by  the  officers  of  the  Butte  &  Bos- 
ton Company  to  its  stockholders.  In  addi- 
tion to  the  circular  just  referred  to,  the  com- 
plainant's bill  sets  out  another  circular  Is- 
sued to  the  stockholders  of  the  Boston  ft 
Montana  Company  by  its  president— 4  Mr. 
Bigelow— and  directors.  In  which  they  state 
that  they  have  received  from  Kidder,  Pea- 
body  &  Co.  a  statement  that  they  are  about 
to  undertake  to  formulate  and  carry  out  a 
plan  for  the  exchange  of  shares  of  the  Bos- 
ton &  Montana  Company  for  those  of  the  de- 
fendant company  on  some  equitable  basis, 
and  that  the  proposition  is  to  count  the  Bos- 
ton &  Montana  8tockfi[i^7r(»,i^$375  per 
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sbare.  These  circulars  were  set  out  at 
length,  and  it  waa  argued  by  complainant 
that  they  amount  to  a  cash  offer  by  Kidder, 
Penbody  &  Co.  of  the  prices  named  If  the 
aggregate  amount  of  stock  was  deposited; 
and  hence,  It  was  argued,  Kidder,  Peabody 
&  Co.  must  have  been  assured  by  the  defend- 
ant corporation  that  their  offer  would  be  ac- 
cepted by  It  But  a  careful  reading  of  the 
documents  does  not.  In  my  Judgment,  sup- 
port such  construction  and '  Inference.  Two 
aflSdayits  were  annexed  to  the  bill;  one  made 
by  the  complainant  himself,  stating  that  he 
saw  a  notice  of  the  proposition  of  Kidder, 
Peabody  &  Co.,  which  was  dated  and  Issued 
on  the  loth  of  April,  In  a  newspaper  pub- 
lished In  Boston  of  the  Issue  of  April  20th, 
and  that  he  had  received  no  notice  whatever, 
as  a  stockholder  of  the  Amalgamated  Copper 
Company,  of  any  such  proposed  purchase. 
Another  affidavit  is  that  of  Mr.  Stanley  Glf- 
ford,  who  sv^ears  that  he  Is  a  mining  engi- 
neer by  profession,  is  acquainted  In  a  gen- 
eral way  with  the  property  of  the  Montana 
&  Boston  and  the  Butte  &  Boston  Mining 
Companies  situated  in  Montana,  and  that  he 
is  well  informed  as  to  the  value  of  mining 
rights  in  Butte  and  its  vicinity.  And,  as  to 
the  Boston  &  Montana  Company,  he  swears, 
in  a  general  way,  that  It  is  Involved  in  nu- 
merous and  heavy  litigations  in  the  state  of 
Montana,  Involving  title  to  a  large  part  of 
its  property,  and  to  pecuniary  claims  against 
it  to  a  large  amount  He  does  not  make  any 
statement  of  the  mining  properties  claimed 
by  it,  or  their  respective  or  collective  values, 
nor  does  he  state  what  has  been  its  earnings 
or  earning  capacity,  but  says  that  by  a  print- 
ed report  of  the  condition  of  the  company 
dated  I>ecember  31,  ISXX)  (that  before  refer- 
red to),  it  appears  that  the  total  balance  of 
assets  at  that  date  of  that  company  was,  in 
round  figures,  $5,660,000,  and  that  its  out- 
standing bonded  Indebtedness  was  $600,000. 
He  further  says,  as  to  the  Butte  &  Boston 
Company,  that  It  was  reorganized  In  1887, 
In  which  a  sale  of  all  the  property  and  assets 
of  the  old  company  was  made  at  the  sum 
and  price  of  $1,000,Q00,  and  bought  by  the 
chairman  of  the  reorganization  committee  of 
the  new  company,  and  that  it  has  paid  only 
one  dividend,  namely,  in  the  month  of  De- 
cember, 1900,  ?1,000,000,  or  50  per  cent  He 
does  not  give  any  statement  of  its  mining 
properties  or  their  value,  but  says  that  the 
property  of  that  company  is  very  much  in 
litigation.  He  says  the  smelting  works  of 
the  company  are  poorly  located  and  ar- 
ranged, and  caunot  serve  their  purpose,  and 
therefore  are  not  adapted  to  the  most  eco- 
nomical or  orofi  table  service.  He  says  that 
the  Bntte  A  Boston  Company  has  a  bonded 
Indebtedness  of  $1,000,000.  Further,  that  he 
knows  of  no  advantage  to  the  stockholders  of 
the  Amalgamated  Copper  Company  who  are 
not  stockholders  of  the  other  two  companies 
which  could  be  gained  by  acquisition  of  the 
stock  of  th<i  other  two  companies.  The  affl- 
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davit  proceeds  as  follows:  "Deponent  fur- 
ther says  that  $92.50  per  share  for  the  stock 
of  said  Butte  &  Boston  Consolidated  Mining 
Company,  or  $18,500,000  for  its  entire  capi- 
tal stock,  is  a  most  excessive  and  grossly 
exorbitant  price  or  valuation  for  the  same, 
and  that  the  price  of  $375  per  sbare  for  the 
stock  of  the  Boston  &  Montana  Consolidated 
Copper  &  Silver  Mining  Company,  or  $56,- 
250,000  for  the  whole  of  the  stock  of  said 
company,  is  a  most  excessive  and  grossly  ex- 
orbitant price  or  valuation  for  the  same,  and 
that  neither  of  said  prices  or  valuations  for 
said  respective  stocks  can,  in  the  opinion  of 
deponent  be  Justified.  Deponent  further 
says  that  the  proposition  that  the  Amalga- 
mated Copper  Company  should  take  over  or 
acquire  the  stock  of  the  said  two  other  com- 
panies at  the  flgrures  above  stated,  or  at  any 
figures  in  approximation  thereto,  is.  In  his 
opinion,  a  most  preposterous  proposition,  and 
In  fact  incredible,  without  the  assumption 
of  fraudulent  motives." 

Upon  presentation  of  the  bill  and  those 
affidavits,  an  order  to  show  cause,  with 
interim  restraint  was  made,  returnable  on 
May  6th,  with  leave  to  the  complainant  to 
serve  other  aflidavits  not  later  than  the  Ist 
day  of  May.  Acting  under  that  leave,  the 
complainant  served  on  the  defendant  certain 
supplemental  affidavits,  by  one  of  which  it 
appears  that  a  circular  had  been  Issued  by 
Kidder,  Peabody  ^  Co.  stating  that  90  per 
cent  of  the  stodi  of  both  companies  had 
been  already  deposited  with  them  imder  the 
terms  of  their  circular  of  April  16,  1901,  and 
that  they  had  extended  the  time  for  deposit- 
ing shares  until  the  2d  of  May.  Another  affi- 
davit BO  served  is  that  of  Mr.  Franklin  Blen, 
a  counselor  at  law  of  New  York,  who  ap- 
peared also  as  counsel  for  the  complainant 
herein  at  the  hearing,  in  which  he  swears 
that  he  is  well  acquainted  with  the  property 
of  the  two  mining  companies  In  Sllverbow 
county,  Mont,  and  with  the  character  of 
their  titles.  But  he  does  not  give  any  list 
or  statement  of  them  or  their  values  or  pro- 
ductive capacity.  He  sets  out  at  length  a 
series  of  litigations  which  are  being  carried 
on  against  those  companies  and  also  the  de- 
fendant in  Montana.  Another  affidavit  so 
served  is  that  of  Mr.  Roberts,  clerk  of  the 
district  court  of  the  Second  Judicial  district 
of  Montana,  giving  a  list  of  some  ten  or  a 
dozen  suits  pending  In  that  court  against 
the  Boston  &  Montana  and  the  Butte  & 
Boston  Companies,— all  but  one  against  the 
Boston  &  Montana  Company.  The  bill  pray- 
ed for  answer  lu  this  wise:  "To  the  end 
that  the  said  Amalgamated  Copper  Company 
may,  according  to  law,  full,  true,  and  perfect 
answer  make  to  all  and  singular  the  matters 
and  things  hereinbefore  stated,  and  that  as 
particularly  as  If  the  same  were  here  again 
repeated,  and  the  said  company,  its  offlcen 
and  directors,  or  either  of  them,  thereunto 
Interrogated,  paragraph  by  paragraph." 

On  May  6th,  the  return  day  of  the  order, 
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the  defendant' company  answered  under  the 
seal  of  the  company,  attested  by  the  vice 
president,  Heniy  H.  Rogers,  and  the  secre- 
tary, William  G.  Rockefeller;  and  the  answer 
was  taken  flrst  before  Walter  F.  Livingston, 
a  notary  public  of  New  York,  and  next  be- 
fore Charles  L.  Corbln,  master  In  chancery 
of  New  Jersey,  and  to  It  Is  appended  thlr 
affidavit:  "Henry  H.  Rogers,  being  duly 
sworn,  on  his  oath  says:  I  am  vice  i)rc8ldent 
and  acting  president  of  the  defendant  com- 
pany. I  have  read  the  foregoing  answer,  and 
the-  matters  and  things  therein  set  forth,  so 
far  as  they  relate  to  my  own  acts  and  the 
acts  of  the  said  company,  are  true;  and,  as 
far  as  they  relate  to  the  acts  of  others,  I 
believe  them  to  be  liue."  The  effect  of  the 
answer  is  that  the  ofDcers  of  the  defendant 
company  are  of  the  opinion  that  it  is  to 
their  advantage,  for  reasons  therein  set 
forth,  that  they  should  buy  a  controlling  in- 
terest in  the  stodk  of  the  Butte  &  Boston 
and  the  Boston  &  Montana  Companies,  if  it 
can  be  dOne  at  a  fair  price;  but  the  answer 
denies  that  the  officers  were  responsible  in 
any  way  for  the  drciilar  sent  out  by  Kidder, 
Peabody  &  Co.,  and  It  denies  that  they  have 
ever  made  any  offer  to  Kidder,  Peabody  & 
Co.,  or  authorized  them  to  make  any  offer, 
for  the  stock  of  the  two  companies,  at  any 
price  whatever.  It  denies  that  the  defend- 
ant or  its  officers  or  directors-  have  formed 
any  definite  plan,  or  any  plan  whatever,  for 
absorbing  or  taking  over  the  stock  or  prop- 
erties of  either  the  Boston  &  Montana  Com- 
pany or  the  Butte  ft  Boston  Company,  by 
the  payment  of  the  sum  of  $37fi  per  share 
for  the  stodt  of  the  Boston  &  Montana,  and 
¥92.60  per  share  for  the  stock  of  the  Bntte 
&  Boston  Company,  or  any  other  sum,  eltber 
in  cash  or  in  stock,  or  that  the  proposals  to 
the  stockholders  of  the  said  two  companies 
made  by  Kidder,  Peabody  A  Co.  show  a 
willingness  on  the  part  of  the  defendant 
company  to  pay  the  said  amounts,  respective- 
ly, or  any  other  amount  or  amounts.  It 
denies  that  the  acquisition  of  the  stocks  of 
these  companies  at  the  price  named  would 
be  excessive  or  would  be  an  unconscionable 
expenditure,  and  denies  that  it  would  not  be 
an  approximate  value  to  be  received  therefor, 
or  that  it  would  be  unwarranted  by  any 
reasonable  care  or  conservation  of  the  rights 
and  Interests  of  the  stockholders  of  the  de- 
fendant company,  as  alleged  in  the  bill.  The 
answer  avers  that  the  market  value  of  the 
stock  of  the  Boston  &  Montana  Company  is 
now,  and  for  a  considerable  time  has  been, 
greater  than  $375  per  share,  and  that  it  is 
now  selling  on  the  New  York  and  Boston 
exchanges  at  $450  a  share,  or  thereabouts, 
and  has  not  since  April  1,  1901,  sold  for  less 
than  $350  per  share  on  the  Boston  exchange, 
where  it  is  listed.  In  Inrge  quantities,  and 
that  it  paid  to  its  stockholders  in  dividends 
out  of  its  net  earnings  during  the  year  1899 
$6,150,000,  and  during  the  year  1900  $6,460,- 
OOO,  and  that  on  the  20th  of  February  of  the 


present  year  It  paid  its  flrst  quarterly  divi- 
dend for  the  present  year,  amounting  to 
$1,500,000,  and'  that  tba  mere  physical  pov- 
erty and  assets  of  the  company,  leaving  out 
of  accoimt  good  wfll  and  intangible  assets 
of  all  kinds,  have  an  lotrinsic  and  market 
value  of  at  least  $($6,280,000.  The  answer 
says  of  the  printed  report  of  the  Boston  & 
Montana  Company,  dated  December  SI,  1900, 
mentioned'  in  the  bfll,  iftiowing  assets  of  only 
$5,606,000,  that  saM  retort  only  shows,  and 
only  put^rts  to  show,  tbe  balance  of  Its  cash 
and  qniclt  assets,  asd  does  not  include,  and 
does  not  purttcrt  to  include,  its  mines  and 
mining  rights,  sttelters,  and  other  properties, 
which  are  of  the  valne  of  many  million  dol- 
lars. Thedlslngenoousness  in  this  respect  of 
the  allegations  of  the  bill  and  affidavits  an- 
nexed thereto  is  clearly  shown  by  an  extract 
set  forth  in  one  of  the  defendant's  affidavits 
taken  from  the  very  report  upon  which  the 
complainant  bases  his  allegation  in  that  be- 
half, and'  that  eitract  is  this:  "Stockholders 
should  bear  in  mind  that  the  surplus  of  over 
$5,000,000'  does  not  Include  any  valne  for 
the  mines  and  plant.  Great  Falls  smelting 
plant,  or  stock-  in  process,  and  that  these  are 
most  substantial  items."  Of  Its  bonded  debt, 
the  ans^-er  says  that  it  is  paying  it  as  fast 
as  it  has  a  right  to  do  by  the  terms  of  the 
bonds  themselves,  and  could  easily  pay  them 
all  off  at  any  moment  if  It  was  in  the  power 
of  the  company  so  to  do. 

Of  the  Biitte  &  Boston  Gompany,  the  an- 
swer savs:  That  it  Is  the  successor  to  the 
mining  rights  and  properties  of  the  old  Bntte 
&  Boston  Mining  Company,  -whose  property 
-was  sold  at  receiver's  sale  in  1807,  and 
bought  by  a  committee  representing  the  se- 
curity holders  of  the  said  company,  which 
committee  thereupon  organized  the  present 
company,  with  a  capital  stock  of  $2,000,000. 
The  price  paid  for  the  property  of  the  for- 
mer company  was  $1,060,000;  but  that  price 
was  a  merifr' nominal  one,  as  the  reorganiza- 
tion committee-  represented  all  the  security 
holders  of  the  former- company,  and  no  one 
was  in-  a  position  to  bid  a-gainst  them  at  the 
sale.  That  the  present  capital  stock  of  $2,- 
000,060  was  paid  in  in  cash  at  the  time  of 
the  organiaatlon  of  the  company  in  1897, 
and  neither  the  whole  nor  any  part  of  It  has 
been  dissipated  as  alleged  in  the  bill.  On 
the  contrary,  that  the  company  has  expended 
a  large  part  of  its  capital  In  the  acquisition  of 
new  properties,  and  in  the  material  develop- 
ment of  the  mines  acquired  at  the  receiver's 
sale,  as  well  as  in  the  constmctlon  of  a  valu- 
able smelting  plant  at  Butte,  Mont,  which  Is 
modem  in  ItB  appliances,  and  Instead  of  be- 
ing poorly  located  and  not  adapted  to  the 
proper  handling  of  ores  economically  and 
profitably,  as  alleged  In  the  bill,  is  one  of 
the  best  located  and  most  modem  smelting  ° 
plants,  in  all  respects,  in  the  state  of  Mon- 
tana. The  answer  denies  that  the  dividend 
of  $1,000,000  paid  by  the  Butte  &  Boston 
Company  in  December,  1900,  was  paid  out  of 
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capital;  sayA  that  it  was  paid  out  of  the 
net  earnings  ot  the  company,  and  that  the 
netcamingB  of  the  company  thus  far  durlbg 
tlie  year  1901  haye  been  largely  ia  excess  of 
those  ct  1800  during  the  same  period.  The 
answer  Acnies  that  the  acquisition  of  the 
stock  of  the  Butte  &  Boston  Company  at 
present  tor  the  sum  of  918,500,000  would  be 
axcesslTe  or  an  unconscionable  expenditure, 
or  that  It  would  be  in  fraud  of  the  stock- 
Iwldas  of  the  defendant  company,  whether 
tbey  are  holders  of  the  stock  of  the  Butte  ft 
Boston  Company  or  not,  and  avers,  in  Bul>- 
atance,  that  the  property  of  the  company  is 
of  great  value,  and  warrants  the  price  nam- 
ed. It  admits  that  Bogws,  Rockefeller,  and 
Burrage,  three  of  the  seven  directors  of  the 
defendant  company,  are  also, directors  in  the 
Botte  &  Boston  Company,  and  that  some  of 
the  present  board  of  directors  of  the  def«id- 
int  are  personally  Interested  as  stockhold- 
ers In  the  Boston  A  Montana  Company,  and 
ethers  in  the  Butte  &  Boston  Company.  But 
it  denies  that  there  is  a  scheme  on  foot  to 
onkMbd  upon  the  defendant  company,  or  to 
compel  it  to  accept  and  pay  for,  the  stock  of 
the  said  two  Boston  Companies  at  exorbitant 
and  excesslTe  figures,  establlsfaed  and  fixed 
in  fraud  of  the  stockholders  of  the  defendant 
company,  without  submission  of  the  projett 
to  the  stockholders  of  the  defendant  compa- 
ny. It  denies  that  its  directors  have  any 
Intention  of  purchasing  either  of  the  stocks 
in  question  without  first  laying  the  scheme 
before  Its  stockholders  for  consideration  and 
determination  by  them.  The  language  used 
In  that  respect  is  this:  "And  although,  from 
Information  obtained,  the  defendant's  officers 
ire  ot  the  opinion  that  the  stock  of  the  said 
oompanlca  is  worth  the  amount  mentioned  in 
■aid  circular  letters,  nevertheless  the  defend- 
ant would  not  and  will  not  make  any  contract 
whatever  with  Kidder,  Peabody  &  Co.,  or 
with  any  one  else,  for  the  acquisition  of  the 
uld  stocks,  without  further  and  careful  in- 
quiry into  their  actual  value,  and  into  the 
actual  value  of  the  properties  which  they 
represent;  "nor  win  It,  upon  any  considera- 
tion, purchase  the  said  properties  at  any 
price  In  excess  of  their  intrinsic  or  fair  mar- 
ket value,  or  without  the  approval  of  its 
stocUuriders  at  a  meeting  called  for  that  pur- 
pose." It  says  that  the  reason  why  no  no- 
tice has  been  given  to  the  stockholders  of 
the  proposed  purchase  was  and  is  because  it 
was  the  Judgment  of  the  directors  of  the 
defendant  company  that  it  was  not  worth 
while  to  buy  any  more  stock  than  it  already 
owned  of  the  two  companies  In  question  un- 
less it  could  get  a  majority  of  each;  that  it 
was  not  to  their  Interest  to  buy  a  majority 
of  one  stock  unless  they  could  get  the  ma- 
jMlty  of  the  other,  for  reasons  presently  to 
be  stated;  that  the  reason  why  they  did  not 
call  tlie  matter  to  the  attention  of  the  stock- 
holders was  that  they  thought  it  was  not 
worth  while  to  do  so  until  Kidder,  Peabody 
k  Cou  had  obtained  control  of  the  necessary 


majorities  of  both  tii«  stocks.  The  answer 
also  deals  with  the  hllegatloiu  of  the  Un 
with  regard  to  litigations,  sets  them  oat  at 
length,  and  shows  tiiat  nearly  aU  have  been 
promoted  by  the  officers  or  employes  of  a 
corporation  known  as  the  Montana  Ore-Pm> 
chasing  Company,  or  by  that  company  itself; 
of  which  F.  Augustus  Helnse  and  Arthur-  P. 
Helnze.  John  MacGlnnls,  and  Stanley  Grtf- 
ford  (who  made  an  affidavit  anaexeA  t»  Hw 
blB)  are  officers,  and  that  Geev,  the  oomplaAa- 
ant  herein.  Is  a  clerk  in  the  employ  of  Helnae; 
and  the  allegations  of  the  answer  In  general 
are  that  the  litigations,  altho«gh  very  an- 
noying and  expensive,  have-  been,  in-  the 
aaain,  up  to  date,  decided  in  favor  of'  the  die- 
faidants,  the  Batte  &  Boston  Company,  the 
Bostcm  &  Montana  Company,  and  the  de- 
fendant herein,  and  against  the  plataitiffs 
therein.  I  may  stop  here  to  say  that  tids 
part  of  the  answer  is  sustained  by  the  adW- 
davits,  and  it  appears  plainly  enongli  that  the 
present  suit  is  one  of'  a  aeries  promoted  by 
the  persons  last  named. 

In  addition  to  tlie  verification  of  the  answer 
made  by  Mr.  Rogers  as  vice  president  there 
-was  read  at  the  hearing  a  special  affidavit 
made  by  him  In  which  be  says  that  he  has 
been  its  principftl  executive  oAcer  since  the 
desLth  of  Mr.  Marcus  Daly,  of  Mbntaoa,  who 
was  the  president  of  the  company,  and  tliat 
tiie  directors  are  the  same  as  when  it  was 
organized  in  1899,  except  that  William  O. 
Rockefeller  has  been  elected  in  place  of  Mr. 
Daly,  and  that  A.  B.  Flower  has  been  elected 
In  the  pbice  of  the  late  Gov.  Flower,  of  New 
York,  who  was  an  original  director.  His  af- 
fidavit verifies  the  allegations  of  the  answer 
in  showing  that  no  offer  has  ever  been  m»de 
by  the  defendant  to  acquire  any  of  the  stock 
of  either  of  the  companies,  except  10,000 
shares  bought  some  time  ago;  that  no  meet- 
ing of  the  board  at  directors  or-  executive 
committee  of  the  deftaidant  has  ever  been 
held  to  consider  the  advisability  of  making 
sndi  offer,  and  no  offer  has  l>een  made  by 
him,  hidlvldually  or  as  vice  presMent,  or  1^ 
any  one  on  behalf  of  the  Amalgamated  Com- 
pany, to  acquire  stock  of  tiiie  Boston  Com- 
panies, or  either  of  them;  that  he  had  an  In- 
terview in  April  of  this  year  with  Mr.  'VTln- 
sor,  of  the  firm  of  Kidder,  Peabody  &  CO.,  In 
which  Mr.  'Winsor  suggested  the  advisability 
of  acquiring  the  controlling  interest  in  the  two 
Boston  Companies,  and  that  he  toM  Mr.  'Win- 
sor be  would  not  advise  the  purchase  unless 
they  could  have  a  majority  of  the  stock  of 
each  company,  but  that  he  did  not  agree 
with  him,  on  his  own  behalf  or  on  behalf  of 
any  one  else,  to  purchase  any  ot  the  said 
stocks,  either  for  cash  or  in  exchange  for 
stock  of  the  Amalgamated  Company,  or  upon 
any  terms  whatever,  nor  did  he  suggest  to 
him  or  to  anybody  else  the  price  at  which  the 
company  would  be  willing  to  purchase,  and 
that  he  had  no  Intention  and  would  not  think 
of  such  a  thing  as  purchasing  or  making  any 
contract  unless  be  thought  it  'would 
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prored  by  a  large  majority  of  tiie  stockbold- 
«n  of  the  defendant  company;  that  he  would 
not  do  it  without  obtaining  the  approval  of 
a  majority  of  the  gtockboIdeiB.  ThlB  special 
affldarit  of  Mr.  Rogers  la  supported  by  the 
affidavit  of  Mr.  Wlnsor,  of  the  firm  of  Kid- 
der, Peabody  &  Co. 

Another  affidavit  read  at  the  hearing  was 
made  by  Mr.  Frederick  P.  Addlcks,  who  1b 
the  assistant  treasurer  of  the  Butte  &  Bos- 
ton Company,  in  which  he  sets  out  how  the 
property  of  the  old  company  was  purchased 
for  the  nominal  sum  of  $1,000,000,  and  that 
the  present  stock  of  $2,000,000  was  issued 
tor  cash,  and  that  by  the  purchase  it  acquir- 
ed extensive  copper-mining  properties  for  a 
twrely  nominal  consideration;  that  a  large 
part  of  the  $2,000,000  of  capital  which  was 
paid  In  In  cash  was  spent  In  Improving  and 
develc^ing  its  property,  and  that  it  erected 
new  smelting  works  near  its  mines,  at  very 
large  expense,  which  it  is  now  operating,  not 
merely  in  treating  ores  extracted  from  its 
own  mines,  but  also  In  treating  the  ores  of 
independent  miners  and  operators.  He  fur- 
ther in  this  affidavit  denies  that  the  smelt- 
ing works  of  the  Butte  &  Boston  Company 
are  poorly  located  or  badly  arranged,  and 
swears  that  they  are  of  the  best  character 
and  have  the  most  modem  Improvements. 
He  says  that  the  dividend  of  60  per  cent, 
paid  In  December,  1900,  was  paid  exclusively 
out  of  surplus  earnings  after  paying  all  ex- 
penses and  for  improvements,  and  that  as  a 
matter  of  fact  since  January  1,  1901,  the  net 
earnings  of  the  company  have  largely  ex- 
ceeded the  net  earnings  for  the  same  period 
in  1900.  He  says:  That  the  capital  stock  of 
the  Butte  &  Boston  Company  is  listed  on  the 
Boston  Stock  Exchange,  and  is  there  dealt 
in  very  largely,  and  that  since  the  organiza- 
tion of  the  company  in  1897  there  has  been 
a  definite  and  well-recognized  market  value 
for  the  stock.  That  it  has  been  widely  dis- 
tributed, and  much  of  it  Is  held  for  trust  es- 
tates and  by  persons  acting  In  a  fiduciary 
capacity,  and  that  It  is  recognized  through- 
out New  England  as  a  prudent  and  conserva- 
tive investment  stock.  That  It  is  also  bought 
and  sold  in  New  York  City,  though  it  is  not 
listed  on  the  New  York  Stock  Exchange.  He 
gives  the  average  quotation  for  the  week 
«ndlng  May  2,  1901,  as  $115  a  share.  That 
In  1899  the  stock  was  quoted  as  high  as  $108 
A  share;  in  1900  the  highest  quotation  of  it 
was  $96.50  a  share,  at  which  price  it  was 
-sold  In  November  of  that  year.  It  having 
iclsen  to  that  figure  from  the  decline  which 
took  place  In  December,  1899,  when  there 
was  an  acute  and  widespread  financial  panic, 
which  caused  a  violent  break  In  the  market 
price  of  all  stocks  dealt  in  on  the  exchanges. 
That  during  the  past  six  months  the  market 
price  of  the  Butte  &  Boston  stock  has  been 
steadily  rising,  and  its  average  price  for 
April,  1901,  has  exceeded  $110  a  share.  And 
lie  verifies  the  allegation  of  the  answer 
.srblcb  gives  the  various  fiuctuations  of  the 


stock,  running  from  $76  per  abaie  to  $119 
per  share. 

Another  affidavit  Is  made  by  lilr.  Hyans, 
who  is  a  metallurgist  and  mining  engineer 
and  the  general  manager  of  the  works  of  the 
Boston  &  Montana  Company,  and  he  ex- 
plains and  sustains  the  reasons  set  forth  In 
the  answer  why  It  is  to  the  advantage  of  the 
defendant  company  to  become  the  ovmer  of 
a  majority  of  the  stock  of  each  of  the  Bos- 
ton Companies;  and  with  his  affidavit  is  a 
map  of  the  locations  of  mining  rlghta  In  the 
neighborhood  of  Butte.  Those  reasons  are 
as  follows:  The  United  States  mining  laws 
permit  mining  rights  to  be  located  on  lands 
of  the  United  States  without  the  acqnisitlon 
of  the  title  from  the  United  States,  under 
certain  rules.  .The  location  must  be  not 
more  than  so  many  feet  long  and  so  many 
feet  wide.  It  has  what  are  termed  "end 
lines"  and  "side  lines."  Or,  to  use  the  lan- 
guage of  the  witness:  "Mining  claims,  when 
located,  are  laid  out  in  the  form  of  a  quad- 
rangle; end  lines  being  parallel  to  each  oth- 
er, and  being  limited  In  length  by  the  Re- 
vised Statutes  of  the  United  States  to  600 
feet,  though  they  need  not  be  of  the  same 
length.  The  owner  of  the  apex  of  a  vein  is 
limited  laterally  by  the  end  lines  of  his 
claim;  but.  If  the  vein  passes  through  his 
claim  from  one  end  line  to  the  other,  he  has 
the  privilege  of  following  the  incline  of  the 
vein  through  the  side  lines  and  down  under 
the  properties  of  others  indefinlt^y.  Even 
If  the  vein  passes  through  one  end  of  the 
claim  and  out  at  a  side  line,  the  owner  of 
the  apex  can  still  follow  its  Incline  throagb 
the  side  lines,  though  in  this  case  he  Is  con- 
fined to  the  space  between  the  end  line  and  a 
line  drawn-  parallel  to  it  from  the  point 
where  the  vein  intersects  the  side  line."  The 
result  of  this  is  the  liability  to  great  conflict. 
and  in  practice  to  actual  conflict,  between 
mine  owners;  and  the  questions  arising  are 
exceedingly  difficult  of  determination,  and 
very  expensive,  owing  (to  use  the  language 
of  the  witness)  "to  the  fact  that,  among  oth- 
er things,  much  work  in  the  natture  of  under- 
ground crosscuts,  drifts,  and  raises  had  to  be 
done  to  expose  the  formation  and  direction 
of  the  veins,  for  the  Information  of  the 
courts,  and  independent  expert  mining  engi- 
neers had  to  be  employed  for  this  purpose." 
The  map,  verified  by  this  witness,  shows  the 
locations  and  extent  of  the  mining  claims  of 
the  Boston  &  Montana  and  the  Butte  &  Bos- 
ton Companies,  and  of  those  other  mining 
companies,  the  majority  of  the  stock  of 
which  is  already  owned  by  the  defendant 
herein,  and  shows  plainly  the  liability  of 
confilct  between  those  companies  of  the  char- 
acter above  stated,  and  the  desirability  that 
their  ownership  should  be,  measurably,  at 
least,  consolidated,  so  that  these  conflicting 
claims  can  be  settled  upon  an  equitable  ba- 
sis without  the  enormous  expense  Involved 
in  a  Judicial  investigation.  Mr.  Hyams  fur- 
ther in  his  affidavit  shows  his  knowledge  of 
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the  different  Utlgatlona  referred  to  In  the 
affidavit  of  Hr.  Bien  and  In  the  affidayit  of 
Mr.  Roberta,  the  clerk  of  the  court;  and  he 
Bhowa,  as  I  have  already  remarked,  that  they 
are  almoat  all  of  them  promoted  by  the  gen- 
tlemen In  whose  employ  the  complainant 
herein  la,  and  by  those  who  have  made  the 
affldavlta  sustaining  the  bill.  These  suits 
are  directed  mainly  against  the  Boston  & 
Montana  and  the  defendant  herein,  and  only 
one  or  two  against  the  Butte  &  Boston.  He 
also  proves  the  value  of  the  smelting  plant 
of  the  Butte  &  Boston  Company.  He  also 
suRtalna  the  allegations  of  the  answer  with 
regard  to  the  market  price  of  the  shares  of 
the  two  Boston  Companies,  and  shows  as 
one  reason  for  their  high  price  the  great  in- 
crease in  the  value  of  copper,  which  for  a 
number  of  years  prior  to  1899  averaged  be- 
tween 9^  and  IVA  cents  a  pound,  and  has 
within  two  or  three  years  risen  to  17  cents 
a  pound,  and  that  by  reason  of  the  great  de- 
mand for  copper  for  the  conveyance  of  elec- 
tricity, and  for  Interior  decoration  and  trim- 
ming, in  the  shape  of  brass  and  bronse,  the 
price  is  likely  to  be  maintained,  and  that  the 
discovery  of  new  copper  lodes  is  not  keeping 
up  with  the  demand  for  the  metal.  He 
states  as  another  reason  for  the  Increased 
value  of  their  mines  that  there  has  been  a 
great  improvement  In  the  methods  of  ex- 
tracting and  treating  the  ores,  which  has 
largely  reduced  the  cost  of  production,  and 
which  tends  to  increase  the  value  of  the 
mines  from  which  they  are  taken.  He 
swears  that  the  dividends  paid  on  the  Bos- 
ton &  Montana  stock  since  1888  have  aggre- 
gated $22,476,000,  and  that  besides  that  they 
have  spent  at  least  $20,000,000  In  the  devel- 
opment and  improvement  of  its  mines.  And 
he  sapports  the  answer  in  the  allegation  that 
the  report  of  the  situation  of  the  company, 
showing  only  ^,600,000  of  assets,  does  not 
Include  anything  more  than  the  available 
cash  assets  over  and  above  all  fixed  proper- 
ty. With  regard  to  the  Increased  value  of 
copper,  amounting  within  two  or  three  years 
to  nearly  100  per  cent,  it  is  apparent  that 
the  result  of  such  a  rise  might  render  a  min- 
ing plant  of  great  value  which  under  the 
lower  price  was  of  no  value  whatever.  This 
consideration  alone  is  sufficient  to  account 
for  the  great  Increase  In  the  value  of  the 
Butte  &  Boston  stock. 

Another  affidavit  is  by  Mr.  Clarence  King, 
a  geologist  and  mining  engineer,  apparently 
of  great  repute,  who  has  made  a  study  of  the 
mines  in  Montana,  but  la  not  employed  by 
eithw  of  these  companies,  and  who  swears 
that,  from  the  breaks  and  irregularities  in 
the  veins  of  copper  ore  in  the  district  of 
Butte,  serious  questions  as  to  title  are  liable 
to  arise  at  any  time  among  the  owners  of  ad- 
jacent and  neighboring  claims,  and  such 
questions  will  be  most  difficult  of  judicial 
settlement,  and  are  likely  to  involve  great 
cost  and  Indefinite  suspensions  of  production 
pending  litigation.    He  swears  that  he  has 


been  in  the  principal  mines  of  the  Boston  & 
Montana  and  the  Butte  &  Boston  Companies, 
and  examined  the  veins  of  ore  therein,  and 
that  from  his  knowledge  of  their  character 
and  of  the  value  of  copper  ores,  and  the 
probable  world  supply  of  the  same,  and 
from  th^  facts  disclosed  in  the  affidavits  of 
Mr.  Hyams  and  Mr.  Addicks.  he  is  of  opin* 
ion  that  a  10-years  life  of  the  two  proper- 
ties is  to  be  relied  on  as  a  fair  mining  cer- 
tainty, and  that.  In  view  of  their  relation  to 
the  mines  of  the  Amalgamated  Copper  Com- 
pany, the  defendant  herein,  a  purchase  there- 
of by  the  Amalgamated  Company  at  a  price 
not  exceeding  $75,000,000  would  be  a  wise 
and  conservative  act 

At  the  hearing  on  the  6th  of  May  the 
complainant  offered,  and  was  permitted 
against  defendant's  objection,  to  read  three 
additional  affidavits,  namely,  two  made  by 
Joslah  H.  Trerlse,  and  one  made  by  George 
H.  Robinson.  That  by  George  H.  Robinson 
was  made  on  April  27tb;  and,  had  I  ob- 
served the  date,  I  probably  would  not  have 
admitted  It  because  It  might  have  been 
received  here  in  time  to  be  served  on  the 
defendant  prior  to  May  6th.  Its  purport  Is 
that  the  affiant  is  a  mining  engineer  at 
Butte,  Mont,  and  is  familiar  with  the  min- 
ing properties  there;  and  it  gives  another 
rteumfi  of  the  various  litigations  over  the 
mining  claims,  not  only  of  the  Butte  &  Bos- 
ton and  the  Boston  &  Montana,  but  of  other 
mining  companies,  the  majority  of  whose 
stock  is  owned  by  the  defendant  herein.  One 
of  the  two  affidavits  made  by  Mr.  Trerlse 
was  verified  on  April  80th,  and  is  substan- 
tially a  copy  of  that  Just  referred  to  made 
by  Mr.  Robinson.  The  second  affidavit  by 
Mr.  Trerlse  was  made  on  May  Ist  and  in 
it  he  also  swears,  as  do  the  others,  of  per- 
sonal Inspection  of  several  of  the  mines  own- 
ed or  controlled  by  either  the  defendant  here- 
in, or  by  the  Butte  &  Boston  and  Boston  St 
Montana.  It  doses  by  swearing  that  he  is 
acquainted  generally  with  the  mining  prop- 
erties of  the  Butte  &  Boston,  and  that  In  his 
opinion,  the  value  of  all  Its  properties  at  the 
present  time  Is  not  In  excess  of  one  million 
and  a  half  dollars,  which,  after  deducting 
the  debt  of  one  million  dollars,  would  leave 
its  value  at  half  a  million  dollars.  But  this 
affidavit  resembles  the  other  affidavits  al- 
ready referred  to.  In  that  It  gives  no  state- 
ment or  list  of  the  properties  owned  by 
either  of  the  mining  companies,  or  any  esti- 
mate of  the  amount  of  ores  therein,  or  of 
the  mining  capacities  of  either.  This  witness 
is  shown  to  be  In  the  employ  of  the  Montana 
Ore-Purchasing  Company.  The  estimate  just 
given  is  the  only  estimate  of  value  made  by 
any  of  the  affiants  on  the  part  of  the  com- 
plainant and  it  Is  palpably  based  upon  an 
estimate  by  this  witness  of  the  depreciating 
effect  of  the  various  litigations  referred  to  hs 
the  affidavits  of  Mr.  Trerlse,  and  in  the 
pleadings  and  other  affidavits  submitted  up- 
on the  value  of  the  property,  r^  ^^^i^ 
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I  ezpceased  tbe  opinion  at  the  bearing,  and 
I  BtlU  adhere  to  It,  that  I  cannot  pennit  the 
value  of  the  properties  of  these  corporations 
to  be  affected  by  a  mere  parol  statement  of 
suits  brought  and  maintained  against  them, 
except  so  far  as  they  have  actually  Inter- 
fered with  the  possession  and  working  of  the 
mines.  No  record  of  any  suit  was  produced, 
and  it  would,  In  my  judgment,  be  highly  Im- 
proper to  permit  the  fact  of  pendbig  litiga- 
tion, proven  In  tbe  way  that  it  was  attempt- 
ed to  be  done  In  this  cause,  to  be  used  for 
the  purpose  here  intended.  Besides,  the  affl- 
dsTlta  on  the  part  of  the  defendant  tend  to 
ah«w  that,  while  tbe  Utlgations  have  been 
very  expensive  and  annoying,  yet,  so  far  as 
they  have  been  finally  deciaed,  the  result  has 
been  favorable  to  tbe  defendants  in  the  varl- 
oua  suits.  And  the  defendant  argues  that 
notwithstanding  the  two  Boston  Ck>mpanle8 
—and  particularly  tbe  Boston  &  Montana, 
which  1b  much  the  richer  of  tbe  two,  and 
been  subjected  to  a  greater  number  of  suits 
—have  been  prevented  by  injunctions  from 
working  «ome  of  their  mines  for  the  last 
two  years,  they  have  still  made  great  earn- 
ings, and  been  able  to  pay  large  dividends. 
I  haT«  said  that  no  detailed  statement  of 
minliC  ctadims  or  estimate  of  the  values  of 
each  was  given  by  the  complainant,  although 
their  witnesses  swear  that  they  were  fa- 
miliar with  them.  The  defendant,  by  the 
sworn  map  w!hlch  is  introduced,  shows  the 
extent  9t  the  claims  of  the  two  Boston  Com- 
paaies;  and,  jnaglng  from  that,  in  com- 
parison with  tbe  aize  of  other  claims  spread 
thereon  they  are  <ialte  extensive,  and  cover 
a  large  territory,— that  of  the  Boston  &  Mon- 
tana belbag,  however,  considerably  larger 
than  tlutt  of  the  Butte  &  Boston.  Tbe  map 
shows  the  interlacing,  so  to  speak,  of  the 
dlffereikt  claims,  and  the  importance  of  a 
consolidittion  c^  their  rti^ts  in  order  to  avoid 
Ute  complications  arising  out  of  the  follow- 
ing «f  the  veins  outside  of  tbe  limits  of  the 
original  locations.  Wltli  regard  to  values, 
tbe  defendant  mainly  relies  upon  the  fact 
that  aU  these  litigations,  which  really  form 
tbe  gravaanen  of  the  attack  by  the  ccanplaln- 
ant  upon  the  value  to  the  several  corpora- 
tions of  these  properties,  are  perfectly  well 
known  to  the  public  and  to  tbe  stockholders, 
and  that,  notwithstanding  their  existence, 
not  only  have  large  dividends  been  made  out 
of  tbe  actual  earnings,  but  the  confidence  of 
the  pnbUc  In  the  value  of  the  stocks  has  been 
maintained,  as  shown  by  the  prices  which 
they  have  commanded.  And  I  may  say  here 
that  there  Is  not  the  least  evidence  in  tbe 
cause  indicating  that  the  market  for  the 
stoics  of  these  mines  has  been  manipulated, 
or,  to  use  the  phrase  of  counsel,  "rigged," 
tor  the  purpose  of  maintaining  them  at  an 
nnnatnral  and  forced  price.  It  may  be  said, 
in  general,  that  the  price  at  wbldi  a  stock 
sells  on  tiie  market  is  not  always  an  indica- 
tion of  its  iBtrinsic  value;  yet  the  fact  re- 
mains that  the  stock  does  command  a  cer* 


tain  price,  and  that  persons  who  puschase 
stocks  for  the  purpose  of  investment,  as  is 
sworn  to  here,  do  inquire,  to  a  greater  or 
lesser  extent,  into  the  intrinsic  value  of  tbe 
stocks.  Then  we  have  the  dividends  actn- 
aily  paid.  And  against  the  assertiim,  unsup- 
ported by  any  affidavit  on  the  past  of  tbe 
complainant,  that  one  of  the  dividends  (that 
of  the  Butte  &  Boston)  was  not  paid  out 
of  the  earnings,  we  have,  on  tbe  other  sld«, 
tbe  affidavits  of  the  officers  of  tbe  company 
that  the  dividend  was  fairly  and  actually 
earned,  and  that  the  earnings  have  continued 
since  the  Ist  of  January  at  a  rate  greater  ! 
than  the  dividends  indicated  by  the  previous 
year.  On  the  subject  of  tbe  values  of  tbe 
Boston  &  Montana,  I  should  mention  that 
the  affidavit  of  Mr.  Blen,  the  counsel  for  the 
complainant  here,  shows  that  an  action  was 
instituted  In  tbe  supreme  court  of  Kew  York 
by  Forrest  and  MacOlnniss,  stockholders  of  ; 
tbe  Boston  &  Montana  Company,  against  the  I 
Boston  &  Montana  Company,  a  corpoiratlmi 
of  Montana,  whose  stock  is  proposed  to  be 
purchased,  and  against  the  Boston  &  Mon- 
tana Company,  a  New  York  corporation,  and 
against  Lewisohn  Bros.,  a  New  York  «>r- 
poratlon,  and  against  the  defendant  herein, 
for  an  accounting,  and  asking  for  the  ap- 
pointment of  a  receiver  of  property  which 
it  is  claimed  In  that  suit  was  fraudulently 
diverted  from  the  Montana  corporation  to  tbe 
New  York  corporation.  It  appears  by  afil- 
davits  on  the  part  of  the  defendant  that  the 
complaint  In  that  action  was  verified  on 
Information  and  belief  by  Mr.  Blen  on  April 
90th,— tbe  very  day  on  which  be  makes  an 
affidavit  for  tbe  complainant  herein;  and 
the  allegation  In  the  complaint  In  that  suit 
Is  that  the  Boston  &  Montana  Company  is  a 
very  rich  company,  earns  large  dividends, 
and  that  the  property  of  the  company  Is  of 
the  value  of  more  than  $.30,000,000.  Another 
action  was  brought  against  the  defendant 
berdn  and  other  companies  In  the  supreme 
court  of  New  York  on  or  about  April  29th 
by  MacOlnniss  and  Lamm,  In  which  tbe  com- 
plaint was  also  verified  by  Mr.  Blen,  and  in 
which  the  value  of  the  properties  owned  by 
the  Boston  &  Montana  Company  is  estimated 
at  160,000,000. 

After  a  careful  examination  of  all  the  af- 
fidavits and  the  map,  I  am  clearly  of  opin- 
ion that  It  Is  quite  Impossible  to  say,  upon 
the  case  made  before  me,  that  a  valuation 
of  the  property  of  the  Boston  &  Montana 
Company,  of  $56,000,000,  would  be  excess- 
ive, or  its  purchase  at  that  price  impm^ent 
The  case  of  the  Butte  &  Boston  Oompany 
presents  more  difficulty.  Tbe  case  shows 
that  the  mining  engineers  who  made  affida- 
vits for  complainant  were  entirely  familiar 
with  the  extent  of  the  mining  claims  of 
the  Butte  &  Boston  Company,  and  the  prob- 
able amount  of  mineral  found  under  each 
claim,  and  might  well  have  given  a  stale- 
ment  of  the  same,  and  their  valuations  of 
each  claim,  but  have  npt;  done  so.    There 
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la,  hawever,  -as  we  bare  M9&>,  one  iiffldaTlt 
(tbat  ot  Mr.  Treciee)  whlcb  values  Its  prap- 
erty  at  oaly  11,500,000;  but  tbat  affidavit, 
standliig  aloae,  for  reasons  abready  stated, 
produces  little  or  no  effect  upon  my  julnd. 
The  defeodant  baa  not  presented  any  state- 
ment of  the  value  of  the  properties  of  the 
Butte  ft  Boston,  but  relies  upon  tbe  juarket 
value  of  its  stock  and  tbe  opinion  of  Hr. 
King,  and  upon  its  earnings  for  tbe  last 
year  or  two.  And  It  also  relies  upon  tbe 
fact  that  the  control  of  Ata  stock  would  be 
of  great  value  to  the  defendant,  for  the  pur- 
pose of  preventing  tbe  clash  of  ciebis  aris- 
ing out  of  the  mining  laws  of  the  United 
States;  and  It  Is  this  which  accoiunts  for 
that  portion  of  tbe  affidavit  of  Mr.  Sogers, 
in  which  he  says  that  be  would  not  advise 
the  defendant  company  to  purchase  the  ma- 
jority of  the  stock  of  either  company  unless 
be  could  have  that  of  both.  And  it  may  well 
be  that  tbe  value  of  the  stock  of  both  com- 
panies to  the  defendant  would  be  greater 
than  is  indicated  by  the  value  of  either  to 
l>e  operated  separately  as  independent  piop- 
ertles.  It  may  well  be  that  the  defendant 
corporation,  controlling,  as  it  does,  by  tbe 
ownersliip  of  a  majority  of  stock,  substan- 
tially all  the  other  mioing  claims  at  Butte, 
could  afford  to  pay  for  the  control  of  both 
tbe  Butte  &  Boston  and  the  Boston  &  Mon- 
tana Companies  a  sum  which,  in  the  ag- 
gregate, la  greater  than  the  value  of  either 
of  those  properties.  If  they  are  to  be  operated 
as  indepandent  concerns.  Aad  it  must  be 
observed  that  it  Is  the  value  to  the  defend- 
ant cosporation,  tbe  proposed  vendee,  which 
is  to  govern  here,  and  not  the  value  of  their 
properties  to  tbe  vendors. 

It  was  urged  by  the  defendant  that  the 
recent  case  of  Donald  v.  Befiaing  Co.  CI^.  J. 
Err.  &  App.)  48  Atl.  771,  7SG,  U16,  jknown 
as  tbe  "Smelting  Case,"  and  which  was  al- 
most precisely  similar  to  the  liresent,  estab- 
lished the  rule  that  the  burden  was  on  the 
complainant  to  show  that  tbe  property  pro- 
posed to  be  purchased  was  not  worth  the 
price  to  be  given  for  it  The  language  used 
by  Mr.  Justice  Dlxm,  in  speaking  in  that 
case  for  tbe  court  of  errors  and  appeals,  is 
as  follows:  "Tbe  defendants  Insist  that  the 
complainants  bare  not  borne  tbe  burden  cast 
upon  them  by  law,  of  proving  ttiat  these 
Items  are  not  worth  ihat  sum,  and  certainly 
we  would  be  unwilling  now  to  adjudge  that 
socb  a  negative  is  establiebed.  ISut  it  must 
be  remembered  that  the  cause  is  yet  in  a 
preliminary  stage;  that  tbe  oomplalnants 
have  shown  tbe  value  of  everything  which 
they  conld  reasonably  be  expected  to  dis- 
cover before  instituting  their  suit;  that  tbe 
directors  are  their  trustees,  and  are  intend- 
ing a  very  large  issue  of  stock  for  property 
which  they  have  not  seen  fit  hitherto  to  de- 
fine. Under  these  cireusastanccs,  the  lagal 
rule  Imposing  the  burden  of  proof  on  the 
complalDant  should  not  be  rigorously  applied. 
Indeed,  as  these  trustees  are  se^ng  to  ex- 


ercise a  specially  delegat>e4  power,  whtek 
can  be  justly  exercised  only  In  accordant 
with  a  prescribed  standard,  it  is  not  entirdy 
clear  tliat  a  burden  does  not  rest  on  them, 
wh^  challenged  beforehand,  to  vindicate 
their  proposed  action.  Bnt,  assuming  tbe 
burden  to  be  on  the  complainants,  we  think, 
for  tbe  present  purposes,  it  la  sustained." 
There,  it  will  be  seen,  tbe  learned  judge  re- 
marks upon  the  circumstance  that  the  com- 
plainants have  shown  the  value  of  every- 
thing which  they  could  reasonably  be  ex- 
pected to  discover  before  instituting  their 
suit,  and  that  under  these  circumstances  the 
iVctgal  rule  of  imposing  the  burden  of  proof 
-upon  the  complainants  should  not'l>e  rigor- 
ously applied.  There,  as  here,  the  complain- 
ants were  stockholders  of  the  purchasing 
company,  but  it  did  not  appear,  as  I  under- 
stand the  language  of  the  judge,  that  th^ 
had  any  special  opportunities  of  ascertaining 
the  value  of  the  property  to  be  sold.  In  con- 
trast with  the  circumstances  of  that  case, 
the  complainant  here  shows  by  his  engineero 
that  be  was  entirely  familiar  with  all  the 
property  of  the  corporations,  tbe  value  of 
whose  stock  is  in  questloiL  His  bill  and 
affidavits  do  not  show  any  great  disposition 
to  display  tbe  details  of  his  knowledge  be- 
fore tbe  court,  so  as'  to  enable  the  court  to 
ol>serve  wbetb.e;r,  the  opinions  as  to  value 
are  based  on  facts.  .  He  has  relied,  aa  I 
have  <d>6erved,  mainly  upon  the  fact  that 
the  properties  of  tbe  corpo;:ationB  are  seri- 
ously in  litigation.  1  tn  .the  Smelting  Case 
the  property  propose^  to  be  purchased  was 
one  upon  which  a  definite  value  could  be 
placed.  It  consisted  of  a  series  of  smelting 
plants,  the  cost  of  duplleatlng  whkh  fipold 
be  shown  with  considerable  accuracy.  Heie 
tbe  property  which  creates  the  value  of  the 
stocks  proposed  to  be  purchased  .coosists  of 
mines  in  tbe  ground,  and  no  one  but  persons 
who  had  familiarized  themselves  with  the 
property  could  Judge  of  its  value;  and  at 
last,  after  thorough  inspection.  It  is  of  un- 
certain value,  owing  to  the  fact  that  the 
veins  may  suddenly  pinch  out  and  come  to 
an  end,  or  may  expand  and  prove  to  bo  of 
unexpected  value.  It  is  eminently  a  ca^e 
where  the  value  of  the  opinion  of  a  witness 
as  to  value  depends  quite  as  much  upon  his 
being  disinterested  as  upon  bis  having  oppor- 
tunities to  judge.  Upon  the  matter  of  mere 
opinion  we  have  on  one  side  Mr.  Trerise, 
who  is  shown  to  be  substantially  hi  the  em- 
ploy of  the  complainant,  and  on  the  other 
side  Mr.  King,  who  appears  to  be  entirely 
disinterested,  and  to  have  knowledge  of  the 
mines  in  question  equal  to  that  of  Mr. 
Tierlse.  Upon  the  whole  case,  then,  and 
without  casting  any  great  burden  of  proof 
upon  tbe  complainant,  I  come  to  the  conclu- 
sion that  be  has  failed  to  sliow  such  a  lack 
of  value  aa  to  Uiduce  the  court  to  continue 
the  restraint 

I  have  dealt  with  the  question  of  valQf9>  In 
tbe  first  place,  without  noticing  the  utpi- 
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ments  of  connsel  on  either  side  based  on  oth- 
er grounds.  The  complainant  puts  his  case 
on  two  grounds,  which  support  each  other: 
First,  the  deficiency  In  value;  and,  second, 
the  fact  that  three  of  the  officers  of  th»  de- 
fendant corporation  are  also  officers  of  the 
Butte  &  Boston  Company,  and  are  largely 
Interested  as  stockholders  In  both  that  com- 
pany and  the  Boston  &  Montana  Company, 
and  therefore  in  a  position  to  use  tlielr  In- 
fluence with  the  directors,  and,  if  necessary, 
with  the  stockholders  of  the  defendant  com- 
pany, to  bring  abont  the  purchase  and  sale 
complained  of.  They  do  not,  however.  In 
support  of  that  notion,  allege  or  prove  that 
the  officers  In  question  are  the  owners  of  a 
controlling  or  even  very  large  Interest  In  the 
defendant  corporation.  But  the  fact  that 
they  are  so  Interested  and  so  situated  as 
probably  to  be  able  to  exert  an  influence  of 
the  kind  mentioned  is  a  fact  not  to  be  ig- 
nored by  the  court.  The  bill  Is  based  upon 
the  idea  that  it  is  within  the  power  of  the 
three  gentlemen  named,— Messrs.  Rogers, 
Rockefeller,  and  Burrage,— under  the  certifi- 
cate of  organization  and  the  by-laws  of  the 
defendant  company  to,  of  themselves,  with- 
out consulting  the  stockholders,  'or  even  the 
directors,  complete  the  purchase  by  a  pay- 
ment of  cash.  But  the  intention  and  abili^ 
to  do  this  are  distinctly  denied  by  the  de- 
fendant, and  its  denial  Is  supported  by  the 
fact  that  it  seems  to  be  quite  impracticable 
for  the  defendant  corporation  to  proceed  and 
purchase  all  this  property  by  the  payment  of 
cash.  They  might,  Indeed,  pledge  the  stocks 
of  the  two  Boston  Companies  for  a  part  of 
the  purchase  price.  They  might  pledge  some 
other  property,  and  borrow  the  money  for 
that  purpose.  But  such  a  plan  is  not  so 
feasible  or  so  likely  to  be  adopted  as  to  seri- 
ously arrest  the  attention  of  the  court  The 
plan  proposed  by  the  circulars  of  Kidder, 
Peabody  &  Co.  is  to  issue  stock  of  the  de- 
fendant corporation,  and  that  cannot  be  done, 
under  the  statute,  without  a  meeting  of  the 
stockholders;  and  all  the  parties  Interested 
deny  that  they  intend  to  purchase,  except 
with  the  consent  of  the  stockholders  of  the 
Amalgamated  Copper  Company.  Recogniz- 
ing, then,  the  peculiar  ability  which  the 
three  directors  now  have  to  impress  their 
views  upon  the  stockholders  of  the  defendant 
corporation,  I  cannot  find  in  It  a  sufficient 
reason.  In  view  of  the  conclusion  I  have  come 
to  as  to  values,  to  induce  me  to  continue  the 
restraint 

On  the  other  hand,  the  defendant  makes 
two  points  In  addition  to  the  one  of  value. 
One  Is  that  the  suit  Is  not  prosecuted  by  the 
complainant  In  good  faith  for  the  preserva- 
tion of  his  rights  as  a  stockholder  in  the 
defendant  company,  but  for  the  purpose  of 
aiding  the  Helnze  brothers  in  their  series  of 
litigations  with  the  corporations  involved 
herein  (and  of  this  fact  I  am  satisfied),  and 
that  this  court  ought,  on  general  equitable 
I»lnclple8,  to  refuse  him  relief.    This  posi- 


tion Is  supported  by  citations  of  authority  of 
great  weight  and  has  received  respectful 
consideration;  but  I  deem  it  unnecessary,  in 
the  conclusion  I  have  reached  as  to  valne, 
to  discuss  the  question  or  the  authorities  cit- 
ed at  length.  It  is  proper,  in  this  connec- 
tion, to  say  that  of  the  $75,000,000  of  stock, 
held  by  a  great  number  of  persons,  only  the 
complainant,  with  101  shares,  and  the  C.  H. 
Venner  Company,  with  100  shares  (purchased 
by  It  on  May  2d,  and  who  applied  for  leave 
and  were  permitted  to  come  in  as  party  com- 
plainant on  May  3d),  have  come  forward  to 
ask  for  relief.  The  204  shares  thus  repre- 
sented constitute  but  a  small  fraction  of  1 
per  cent  of  all  the  stock  of  the  defendant; 
and  the  failure  of  any  other  stockholders  to 
come  forward  indicates,  as  I  have  said,  that 
they  are  not  dissatisfied  with  the  proposed 
purchase. 

Another  point  made  by  the  defendant  is 
that  the  bill  discloses  no  contract  made,  and 
no  real  ground  of  belief  that  a  contract  will 
be  made,  and  that  the  Intention  to  make  a 
contract  without  the  consent  of  the  stock- 
holders is  distinctly  and  positively  denied  un- 
der the  seal  of  the  defendant  company  and 
the  affidavit  of  its  president,  and  is  thereby 
entirely  demolished;  and  counsel  claim  that 
the  rule  that  where  the  allegations  of  the 
bill  upon  which  the  Issuing  of  the  injunction 
is  based  are  completely  denied  by  the  an- 
swer, the  injunction  will  be  dissolved,  ai>- 
plies  here.  I  feel  constrained  to  say  that 
the  rule  Invoked  is  not  of  general  applica- 
tion. Without  stopping  to  examine  the  au- 
thorities In  each  case  in  which  it  has  not 
been  followed,  to  show  that  this  case  is  not 
within  it,  it  is,  in  my  judgment  enough  to 
say  that  there  Is  enough  disclosed  in  the 
pleadings  and  affidavits  In  this  case  to  satis- 
fy me  that  there  is  a  danger  that  the  plan 
proposed  by  Kidder,  Peabody  &  Co.  will  be 
carried  through,  but  not  without  the  consent 
of  the  majority  of  the  stockholders  of  the  de- 
fendant company.  I  will  advise  that  the  or- 
der be  discharged,  with  costa. 


DANFORTH  v.  HDRTBIi  et  eL 

(Superior  Court  of  Delaware.    Newcastle.    Dec. 

18, 1900.) 

PARTNERSHIP-DISSOLUTION— NOTICH. 
One  who,  with  knowledge  of  the  dissolu- 
tion of  a  flrm,  sells  goods  to  the  person  carry- 
ing on  the  business,  in  the  name  of  the  dissolved 
firm,  cannot  hold  a  retiring  member  liable, 
thoQsh  notice  of  the  dissolution  hu  not  been 
published  in  a  newspaper  or  advertised  in  any 
way. 

Action  by  Nathan  B.  Danforth  against 
Bmil  Hertel  and  another,  trading  aa  Hertel 
&  Co.    Verdict  for  defendants. 

Assumpsit  for  goods  sold  and  delivered  to 
defendants,  consisting  of  drugrs  and  sundry 
supplies  furnished  them  for  their  retail  drug 
business,  between  the  dates  of  July  1,  1899, 
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and  November  14,  1890,  and  amonnting,  with 
interest,  to  I303.&1.  Tbe  declaration  was  In 
the  common  connts,  and  bill  of  particulars 
was  flled  with  the  same.  The  pleas  were 
nonassumpslt,  payment,  statate  of  limitation, 
together  with  a  special  plea  and  affidavit  de- 
nying partnership. 

Argned  before  LORE,  O.  J.,  and  SPRTT- 
ANCE  and  GRUBB,  JJ. 

William  8.  Hilies,  for  plaintlft.  James  W. 
Ponder  and  John  O.  Oray,  for  defendants. 

The  plaintiff  proved  his  acconnt,  and  testi- 
lled  that  the  goods  were  furnished  to  the  firm 
of  Hertel  &  Co.,  consisting  of  the  defendants 
above  named,  and  that  he  had  no  notice  of 
the  dissolution  of  the  partnership.  The  wit- 
ness Frank  J.  Williams,  general  manager  of 
Don  &  Co.'a  Mercantile  Agency,  of  Wilming- 
ton, was  then  produced  on  behalf  of  the  plain- 
tiff, and  testified  that  the  business  of  his 
agency  was  to  Investigate  the  financial  stand- 
ing of  business  firms,  and  who  composed  the 
same,  such  information  being  for  the  benefit 
of  their  customers,  of  whom  the  plaintiff, 
Ur.  Danforth,  was  one;  that  a  careful  search 
of  the  newspapers  was  made  by  said  agency 
bettreen  July  1,  1890,  and  December  30,  1890, 
and  there  was  no  notice  of  the  dissolution  of 
the  partnership  of  Hertel  ft  Co.  published 
during  that  time.  The  witness  waa  then 
asked  by  Mr.  Hilles:  "When  did  you  first 
learn  of  the  dissolution,  if  there  was  a  disso- 
lution, of  the  firm  of  Hertel  &  Co.?"  Ob- 
jected to  by  counsel  fi>r  defendants  as  Inad- 
missible. 

6RDBB,  J.  The  court  considers  that  ques- 
tion is  admissible  at  this  stage  of  the  pro- 
ceedings, in  view  of  the  fact  that  it  has  al- 
ready been  shown  to  us,  and  has  not  yet  been 
contradicted,  that  the  plaintiff  applied  to  this 
agency  to  obtain  this  particular  information 
for  him,  and  hence  he  has  a  right  to  show 
the  results  of  that  inquiry  on  behalf  of  the 
plaintiff. 

The  defendant  excepted. 

The  defendant  Paul  Isenschmld  was  pro- 
duced, and  testified  that  the  above-mentioned 
Iiartnership  was  dissolved  by  a  written  agree- 
ment on  January  27,  1889,  and  that  he  person- 
ally nottfled  the  plaintiff,  before  any  of  the 
goods  mentioned  In  the  bill  of  particulars  had 
been  famished  the  defendant  firm,  that  he 
no  longer  had  any  Interest  In  said  firm.  The 
agreement  of  dissolution  in  question  was 
f(»inally  proved  and  offered  in  evidence,  and 
objected  to  by  counsel  for  plaintiff  as  irrel- 
evant 

GRUBB,  J.  We  consider  that  this  Is  ad- 
missible for  the  purpose  of  proving  the  dlsso- 
Intion  of  the  defendant  firm  on  January  27, 


GRUBB.  J.    (charging  the  jury).    This  is 
an  action  on  the  case  in  assumpsit,  brought 


by  Nathan  B.  Danforth,  the  plaintiff,  against 
Emll  Hertel  and  Paul  Isenschmld,  co-part- 
ners trading  as  Hertel  &  Go.  The  plalntifTs 
claim  is  for  goods  sold  and  delivered  to  He>- 
tel  &  Co.,  consisting  of  those  two  persons 
named,  amounting  to  $286.11,  with  interest 
from  November  14,  1899.  The  plalntifl 
claims  that  these  goods  in  controversy  was 
sold  and  delivered  to  the  said  alleged  part- 
nership between  July  1.  1899,  and  November 
14,  1800.  On  the  other  hand,  the  defendant 
Isenschmld  claims  that  no  such  firm  existed 
on  the  Ist  day  of  July,  1899,  nor  during  the 
period  from  July  1,  1890,  to  November  14, 
1890,  because  the  firm,  which  we  understand 
the  defendant  to  admit  had  previously  exist- 
ed, was  actually  dissolved  on  the  27th  day  of 
January,  1890;  that  is,  several  months  be- 
fore any  of  the  goods  claimed  to  have  been 
sold  and  delivered  in  this  suit  were  actually 
sold  and  delivered  by  the  plaintiff  to  Emi) 
Hertel  and  Paul  Isensdimid,  co-partners 
trading  as  Hertel  &  Co.  A  "partnership," 
such  as  that  between  the  Individual  partners 
mentioned,  has  been  defined  to  be  "a  con- 
tract of  two  or  more  competent  persons  to 
place  their  money,  effects,  labtx-,  and  skill, 
or  some  or  all  of  them,  in  lawful  commerce 
or  business,  and  to  divide  the  profit  and  bear 
the  loss  In  certain  proportions."  The  act  of 
each  partner,  in  transactions  relating  to  the 
partnership  and  within  the  scope  of  its  par- 
ticular business,  as  a  general  rule,  is  conslA- 
ered  the  act  of  all,  and  binds  all,  so  long  as 
the  imrtnership  continues  and  Is  undissolved. 
After  the  dissolution  of  a  partnership,  neither 
of  the  former  partners  can  enter  Into  any 
new  contract  or  new  obligation  to  bind  his 
former  partner.  Where  a  partnership  is 
shown  to  exist,  it  may  be  presumed  to  con- 
tinue, where  no  notice  of  its  dissolution  has 
been  given  to,  or  knowledge  thereof  received 
by,  those  who  are  properly  entitled  to  it 

The  main  questions  arising  out  of  this  con- 
troversy between  the  plaintiff  and  the  de- 
fendant Isenschmld  are— First,  whether  there 
was  a  dissolution  of  this  partnership  prior  to 
July  1,  1809;  secondly,  whether  knowledge 
of  such  a  dissolution  (if  you  find  there  was 
snch  a  dissolution)  was  received  by  the  plaln- 
tltf  in  this  case  from  the  defendant  Paul 
Isenschmld  prior  to  said  date.  The  latter  is 
the  chief  question  in  this  controversy  for  yon 
to  determine  from  the  evidence  which  has 
been  produced  on  this  witness  stand  before 
you,  and  from  no  other  source. 

Knowledge  of  the  dissolution  of  a  partner- 
ship may  be  proven  in  several  ways.  It  may 
be  proven  by  express  notice  to  the  party  un- 
dertaking to  give  the  credit;  such  as  the 
plaintiff  who  alleges  he  did  give  the  credit 
in  this  case.  It  may  be  proven,  also,  by  the 
admission  of  the  plaintiff  that  the  defendant 
did  give  to  him  due  notice  of  the  dissolution 
in  question;  and  It  may  be  proven,  also,  by 
any  circumstances  In  evldmce  before  you 
which  may  reasonably  and  fairly  warrant 
you  in  Inferring  that  the  plalntlff~ln  this  case 
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■  did  receive  due  knowledge  of  the  dissolution 
from  Mr.  Isenscbmld,  the  defendant. 

It  Is  not  necessary,  In  order  to  convey  the 
1mo'vrledg«  of  a  dissolution  of  a  partnership, 
that  a  notice  thereof  should  be  published  In  a 
newspaper  or  be  advertised  In  any  way.  It 
Is  sufficient  If  snch  knowledge  Is  actually  re- 
ceived by  the  plaintiff,  who  subsequently 
seeks  to  bind  an  alleged  partner  In  a  former 
partnership,  which  is  alleged  and  proven  to 
be  dissolved. 

It  Is  for  you  to  determine,  upon  the  evi- 
dence In  this  case  furnished  from  this  witness 
'Stand,  whether  there  was  a  dissolution  of 
this  partnership  prior  to  July  1,  1898,  or  not; 
secondly,  knowledge  of  such  dissolution  must 
have  been  Imparted  to,  or  received  by,  the 
plaintiff  In  this  case  prior  to  that  date  (July 
1,  1899)  when  this  transaction  commenced,— 
this  sale  and  delivery  of  the  goods  to  that 
-partnership,  consisting  of  Emil  Hertel  and 
Paul  Isenscbmld,  and  as  alleged  In  the  dec- 
laration In  this  case.  If  you  find  that  the 
partnership  existed  during  the  period  com- 
mencing July  1,  1899,  and  ending  November 
14,  1899,  and  believe  that  the  goods  claimed 
to  have  been  sold  and  delivered  were  sold  and 
delivered  to  this  partnership  consisting  of 
.Emil  Hertel  and  Paul  Isenschmid,  and  if 
■yon  believe  the  other  facts  necessary  to  maln- 
-tain  the  case  of  the  plaintiff,  you  may  render 
a  verdict  in  favor  of  the  plaintiff  for  such 
an  amount  as  yon  deem  he  is  entitled  to  up- 
on the  evidence  before  you.  On  the  other 
hand,  If  you  believe  that  this  alleged  partner- 
ship was  actually  dissolved  prior  to  July  1, 
1899,  and  was  not  existing  from  the  1st  of 
July,  1809,  until  November  14,  1899,  and  that 
the  plaintiff  had  due  knowledge  of  Its  dissolu- 
tion, and  that  it  was  not  an  existing  part- 
nership during  that  period,  then  yon  should 
find  for  the  defendants.  And  we  say  to  you, 
further,  in  accordance  with  the  prayer  of 
the  defendants,  that  If  you  believe  that  Paul 
Isenschmid  was  not  a  member  of  this  firm  In 
controversy  during  the  period  commencing 
July  1,  1899,  and  ending  November  14,  1809, 
-and  that  the  plaintiff  had  due  knowledge  of 
these  facts,  you  cannot,  under  the  charge  as 
we  have  already  given  It  to  you,  find  a  verdict 
either  against  him  or  against  Emil  Hertel, 
the  other  defendant,  inasmuch  as  they  have 
been  sued  Jointly  In  this  case.  With  this 
charge,  gentlemen,  the  case  is  submitted  to 
yon  for  your  verdict 

Verdict  for  defendant 


GOULD  «t  al.  V.  STATE,  to  Use  of  NEWS 

PUB.  CO. 
(Supreme  Court  of  Delawai-e.    Jane  18,  1900.) 

SHERIFF'S    RBCOONIZANCES-LIABILITT    FOR 
PRINTERS   BILU 
1.  The  sureties  ou  a  gheriS's  official  recogni- 
zance are  not  liable  to  a  printer  for  advertising 
notices  of  sales  of  real  estate,  althoagh  it  was 


the  doty  of  the  sheriff  to  cause  such  advertise- 
ments to  be  made. 

2.  Case  of  State  v.  Gould,  40  AU.  659,  1  Pen- 
newill,  3(30,  overruled. 

(Syllabus  by  the  Court.) 

Error  to  superior  court;  Newcastle  eonnty. 

Action  by  the  state,  to  the  use  of  the  News 
Publishing  Comimny,  against  Pierce  Clould 
and  others.    Judgment  for  plaintiff,  and  de- . 
fendants  bring  error.    Reversed. 

Argued  before  NICHOLSON,  Ch.,  aod 
PENNEWILL  and  BOYCB,  JJ. 

Benjamin  Nlelds,  for  plaintiffs  in  error. 
Anthony  Hlgglns,  for  defendant  In  error. 

PER  CURIAM.  This  was  an  action  of 
debt  on  the  official  recognizance  of  Pierce 
Gould,  sheriff  of  Newcastle  county,  brought 
against  the  principal  and  sureties  therein,  tor 
the  recovery  of  the  amount  claimed  to  be 
due  and  owing  to  the  ijdaintiff  below  for 
printing  in  its  newspaper,  at  the  request  of 
the  said  sheriff,  certain  notices  of  sales  made 
under  execution  process,  and  for  which  the 
sheriff  received  the  money  from  the  parties 
to  the  execution  proceedings.  The  court  be- 
low, upon  a  cose  stated,  rendered  judgment 
In  favor  of  the  plaintiff,  and  this  Is  assigned 
as  error.  The  question  raised  by  the  assign- 
ment of  error,  and  to  be  determined  by  this 
court  is  whether  the  sheriff  was  so  liable 
to  the  plaintiff  belew  as  to  bind  the  sureties 
in  his  official  recognisance.  The  atatates 
"bearing  more  or  lees  on  the  question  are  as 
follows:  Section  23,  C.  Ill,  p.  835,  Rev.  Code: 
"Notice  of  such  sale  as  aforesaid  [lands  and 
tenements  under  execution  process],  shall 
also  be  advertised  for  two  weeks  previous 
to  the  time  of  said  sale  In  two  newspapers  of 
the  county  wherein  the  said  property  Is  sit- 
uated to  be  settled  by  the  sheriff:  provided, 
that  not  more  than  three  insertions  per  week 
shall  be  made  in  any  one  newspaper:  and 
provided,  further,  that  If  there  is  only  one 
newspaper  published  in  said  county  at  said 
time,  the  sheriff  may  select  a  newspaper  in 
one  of  the  other  eountke,  and  If  there  shall 
be  no  newspaper  In  said  county  he  may 
select  two  in  the  other  counties:  and  provid- 
ed, further,  that  the  publishers  oC  said  news- 
papers shall  not  be  paid  for  such  advertising 
a  higher  rate  than  their  ordinary  charges  for 
transient  advertlsemeuts."  Chapter  125,  p. 
895,  Rev.  Code  (of  the  fees  of  public  officers), 
provides  that  for  advertising  in  newspapers 
under  section  23  of  chapter  111,  the  sheriff 
shall  receive  such  fee  as  shall  be  allowed 
by  the  court.  Section  9,  c.  24,  p.  237,  Rev. 
Code,  provided  that  the  condition  of  the  sher- 
iff's recognizance  should  be  as  follows: 
"That  the  said  sheriff  shall  and  do  well  and 
truly  sei"ve  and  execute  all  writs  and  iKx>cess- 
es  to  him  directed,  without  delay,  and  shall 
from  time  to  time,  upon  request  to  him  made 
for  that  purpose,  well  and  truly  pay  or  cause 
to  be  paid  to  the  several  suitors  and  parties 
Interested  therein,  their  lawful  agent,  fac- 
tors, or  assigns,  and  to,  the  sevecal  officers, 
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Jtll  and  every  sum  and  sums  of  money  to 
them  reapectlvely  belonging  which  Bhall  come 
to  hie  hands,  or  which  It  ehall  be  hia  duty  to 
collect  and  receive ;  and  receive,  collect,  and 
pay  over  all  public  taxes  whatsoever  commit- 
ted to  him  for  collection;  and  shall  and  do 
from  time  to  time  and  at  all  times  during  his 
continuation  in  office  of  sheriff,  well  and 
faithfully  execnte  the  said  office,  and  per- 
form in  everything  the  duty  in  him  reposed, 
then  the  said  lecognlcance  to  be  void,  other- 
wise to  be  and  remain  in  full  force  and  vir- 
tue." 

We  have  very  carefully  considered  the  ar- 
guments of  the  counsel  in  this  case,  and  feel 
constrained  to  hold  that  there  was  error  In 
the  judgment  rendered  by  the  court  below. 
It  is  true  that  the  law  directed  the  sheriff  to 
publish  the  notices  of  sale  for  which  recovery 
is  sought  in  this  action;  and  it  is  also  true 
that  the  sheriff  Is  not  permitted  to  pay  for 
sncb  service  a  higher  rate  than  the  ordinary 
rate  for  transient  adyertisements,  and  could 
receive  only  such  fee  as  the  court  might  al- 
low. But  it  does  not  necessarily  follow  that 
because  the  duty  to  advertise  is  imposed  upon 
the  sheriff  by  the  statute,  and  the  sheriff's  fee 
therefor  allowed  by  the  court,  the  failure  to 
pay  for  the  advertising  would  be  a  breach  of 
the  official  duty  of  the  sheriff,  for  which  the 
sureties  on  his  recognizance  would  be  liable. 
Although  it  is  made  the  duty  of  the  officer  to 
have  the  printing  done,  nevertheless  the  con- 
tract or  agreement  therefor  is  between  the 
sheriff  and  the  printer.  The  court  allows  the 
sheriff,  and  not  the  printer,  his  fees  or  com- 
pensation for  the  advertising;  and  we  are 
nnable  to  escape  the  conclusion  that  when 
such  fees  are  paid  to  the  sheriff  they  belong 
to  him  Individually,  and  not  officially,  so  as 
to  be  within  the  condition  of  his  recogni- 
sance. And,  moreover.  It  must  be  borne  In 
mind.  In  the  consideration  of  this  question, 
that  the  action  is  based  on  the  recognizance 
of  the  sheriff,  and  the  plaintiff:,  in  order  to 
recover,  must  show  that  it  is  one  of  the 
parties  protected  by  said  recognizance.  Who 
are  the  parties  so  protected?  The  recogni- 
zance Is  conditioned  for  the  performance  of 
the  sheriff's  official  duty,  and  for  the  pay- 
ment to  suitors  and  parties  interested  in  the 
writs  and  processes  In  his  bands  all  sums 
of  money  to  them  respectively  belonging. 
Certainly  the  plaintiff  below  was  not  a  suitor, 
within  the  meaning  of  the  statute  prescrib- 
ing the  condition  of  the  recognizance;  and, 
therefore,  if  It  be  entitled  to  recover  in  this  ■ 
case,  it  is  because  of  the  failure  or  refusal 
of  the  sheriff  to  pay  over  money  to  It  as  a 
party  interested  in  the  writs  or  process  In  the 
sheriff's  hands.  But  it  surely  cannot  be  con- 
tended that  the  person  whom  the  sheriff  se- 
cures to  print  the  notices  of  -sale  is  a  party 
interested  In  such  writs  or  process,  within 
the  meaning  of  said  statute.  The  printer 
can  be  Interested  only  in  obtaining  hia  money 
from  the  sheriff  because  of  his  employment 
b}-  the  sheriff;  and,  as  very  pertinently  ob- 


served by  the  learned  Judge  in  the  Pennayi- 
vanla  case  cited  below,  "it  is  a  matter  of  in- 
dUterenoe  to  the  printer  whether  the  writs 
are  executed  or  not"  In  the  conatmctlon  O'f 
our  own  statute  a  decisten  of  a  court  of  an- 
other state  is  ordinarily  entitled  to  but  little 
weight.  But  where  the  statutes  of  the  two 
states  are  strikingly  similar,  and  the  facts 
in  the  two  cases  substantially  the  same, 
greater  consideration  may  be  given  to  the  ad- 
judication of  the  foreign  tribunaL  And 
more  especially  is  this  so  when  the  reason- 
ing of  the  court  seems  particularly  sound  end 
convincing.  The  case  of  Com.  v.  Swope,  45 
Pa.  5S5,  is  very  much  like  the  one  now  be- 
fore us,  both  in  the  statutes  and  facts  involv- 
ed therein.  And  the  opinion  of  the  court, 
while  very  brief,  seems  to  us  to  be  logical, 
strong,  and  reasonable.  In  that  case  Strong, 
J.,  in  delivering  the  opinion  of  the  court, 
said:  "A  sherifTs  recognizance  is  condition- 
ed for  the  discharge  of  his  official  duty,  and 
for  the  payment  to  suitors  and  parties  in- 
terested In  the  execution  of  writs  and  process 
the  money  belonging  to  them  which  shall  come 
to  his  hands.  To  that  extent  his  sureties  are 
bound,  but  no  further.  Are  they  then  liable 
for  a  printer's  bill  for  advertisements  ordered 
by  the  sheriff  of  sales  and  partition  of  real 
property,  of  notices  of  audits,  of  inquisitions, 
and  rules  in  the  orphans'  court  to  accept  or 
refuse  real  estate  at  a  valuation,  or  show 
cause  why  It  should  not  be  sold?  It  may  be 
conceded  that  it  Is  a  sheriff's  duty  to  cause 
such  notices  to  be  given.  Certainly  it  Is  to 
give  some  of  them, — made  such  by  acts  of 
assembly.  Failure  to  give  such  notices 
would  therefore  be  a  breach  of  bis  official 
duty,  for  which  his  sureties  would  be  liable. 
But  the  printer  who  publishes  the  notices 
does  bis  work  for  the  sheriff,  and  not  for 
the  parties.  His  position  is  no  better  than 
that  of  a  sheriff's  deputy,  or  of  one  who  lets 
to  him  a  horse  or  a  vehicle  to  enable  hUn  to 
execute  process.  It  does  not  follow,  because 
the  duty  to  advertise  is  official,  the  duty  to 
pay  Is  also  official.  Nor  Is  a  printer  of  ad- 
vertisements a  party  Interested  in  the  execu- 
tion of  writs  or  process.  He  has  no  lien  upon 
the  property  ordered  to  be  sold.  To  him  It  la 
a  matter  of  Indifference  whether  the  wilts 
are  executed  or  not  The  fee  bill  does  not 
provide  for  bis  case,  and,  though  the  sheriff 
is  given  fees  for  advertising  in  certain  cases, 
yet  no  act  of  assembly  recognizes  any  inter- 
est of  a  printer  or  deputy  or  livery  stable 
keeper  or  stationer  who  may  have  aided  a 
sheriff  in  the  performance  of  his  duties  in 
any  money  which  he  may  collect.  Such  per- 
sons therefore  are  not  protected  by  a  sheriff's 
recognizance."  This  case  does  seem  to  us  to 
be  substantially  identical  with  our  own,  and 
the  opinion  of  l^e  court  Impresses  us  as  being 
not  only  clear  and  concise,  but  very  strong 
and  logical.  After  a  careful  consideration  of 
the  case  at  bar,  we  have  been  forced  irre- 
sistibly to  the  conclusion  that  the  sureties 
in  the  official  recognizance  of  the  sheriff  are 
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not  liable  for  the  printing  bill  Bought  to  be 
recoTered  In  thla  action.  It  Is  ordered,  there- 
fore, that  the  judgment  of  the  court 
be  reversed. 


VINCENT  T.  IRDIiAND. 

(Superior  Court  of  Delatrare.    Kent    April  30, 

1900.) 

HAKRIED    WOMEN— ACTION   FOR   BOARD   AND 

SERVICES  —  CONTRACT  —  ACQUIRING 

PROPBRTT— BURDEN  OF  PROOF. 

1.  Under  Act  April  9,  1873,  as  amended  (Rev. 
Code,  p.  600),— flection  1  declaring  the  property 
of  a  married  woman  acquired  from  other  tlian 
her  husband  to  be  her  sole  and  separate  prop- 

'ertjr,  aud  section  3  declaring  that  she  may  re- 
cdve  the  wages  of  her  personal  labor  not  per- 
formed for  family  and  maintain  an  action  there- 
for in  her  own  name, — where  the  husband  is  not 
engaged  in  keeping  a  house  of  entertainment, 
and  consents  to  his  wife  Iceeping  boarders,  and 
she  performs  all  the  serTices,  and  furnishes 
from  her  separate  property  all  the  materials 
used,  she  may  recover  therefor. 

2.  Though  a  husband  is  engaged  in  keeping 
a  house  of  entertainment,  the.  wife  baying  per- 
formed services  not  belonging  to  the  usual  enter- 
tainment of  a  boarder,  but  additional  services, 
such  as  making,  mending,  or  washing  boarder's 
clothes,  may  recover  therefor  without  a  special 
contract,  under  Act  April  9,  1873,  as  amended 
(Rev.  Code,  p.  600);  section  3  decUring  that 
she  may  receive  the  wages  of  her  personal  serv- 
ices not  performed  for  family,  and  maintain  an 
action  therefor  in  her  own  name. 

8.  Under  Act  April  9,  1873,  as  amended  (Rev. 
Code,  p.  600),  section  1  declaring  the  property 
of  a  married  woman  acquired  from  another 
than  her  husband  to  l>e  her  sole  and  separate 

firoperty,  she,  in  an  action  against  another  bav- 
ng  proved  the  property  belonged  to  her,  need 
not  prove  that  she  did  not  acquire  It  from  her 
husband,  but  the  party  claiming  that  she  did 
so  acquire  it  has  the  burden  of  proof. 

Appeal  from  Justice  court 

Assumpsit  by  Fannie  O.  Ireland  against 
David  Ii.  Vincent,  brought  before  a  Justice 
of  the  peace,  and  appealed  to  the  superior 
court    Verdict  for  plaintiff. 

The  action  was  brought  to  recover  under 
a  special  contract  for  boarding  the  defend- 
ant from  November,  1895,  to  May,  1896,  at 
seven  dollars  per  month,  which  contract  was 
made  by  the  defendant  and  the  plaintiff, 
while  the  latter  was  living  with  her  hus- 
band. There  was  also  a  claim  on  the  part 
of  the  plaintiff  for  personal  services  ren- 
dered the  defendant  in  washing  and  mend- 
ing his  clothing  during  the  time  specified,  no 
amount  having  been  agreed  upon  between 
the  parties  as  value  of  such  services. 

Argued  before  SPBUAN(7B,  GRUBB,  and 
BOYOB,  JJ. 

Robert  H.  Van  Dyke,  for  plaintiff.  Henry 
Rldgely,  Jr.,  for  defendant 

When  the  plaintiff  had  rested,  Mr.  Ridge- 
ly,  on  behalf  of  defendant,  moved  for  a  non- 
suit, on  the  ground  that  the  action  was 
brought  by  a  married  woman  to  recover 
on  a  contract  made  during  her  marriage, 
and  did  not  fall  within  any  of  the  provisions 
of  the  married  woman's  act  (Rev.  Code,  p. 


600).    Valentine  t.  Tantom,  7  Boost  402,  82       '■ 
Atl.  631. 

Mr.  Van  Dyke,  for  plaintiff,  contended 
that  the  wife  had  a  right  to  recover  for 
washing  and  mending  which  she  bad  proved 
she  did  for  the  defendant,  as  the  statute 
gives  the  wife  the  right  to  recover  for  her 
own  personal  labor,  and  that,  as  to  the 
board,  the  husband,  when  approached  by  the 
defendant  concerning  the  matter  of  board- 
ing, refused  to  make  any  contract  with  the 
defendant,  but  referred  bim  to  Mrs.  Ireland, 
the  plaintiff,  to  make  such  arrangements 
she  saw  flt  to  make;  that  the  services  ren- 
dered both  in  the  matter  of  mending  and 
washing,  keeping  the  room  In  order  for  the 
defendant,  and  other  work  connected  with 
the  boarding  of  bim,  constituted  no  part  of 
the  duty  of  the  wife  to  her  husband;  and 
that,  therefore,  she  could  recover  therefor 
In  an  action  brought  in  her  own  name. 

SPRUAXCB,  J.  We  decline  to  grant  the 
nonsuit,  but  will  bear  the  question  now 
raised  discussed  before  charging  the  Jury. 

SPRTTAKCB,  J.  (charging  jury).  This  ac- 
tion was  brought  by  a  married  woman,  who, 
it  Is  admitted,  during  the  period  that  the 
cause  of  action  is  alleged  to  have  arisen, 
was  living  with  her  husband.  At  common 
law,  a  married  woman  was  under  many  dis- 
abilities. Upon  her  marriage,  her  personal 
property  became  the  property  of  her  hus- 
band, and  she  could  not  make  a  contract  or 
maintain  an  action  at  law  in  her  own  name. 
Many  of  these  disabilities  have  tieen  re- 
moved by  statutes,  the  first  of  which  was 
passed  In  1865.  She  Is,  however,  still  un- 
der such  common-law  disabilities  as  have 
not  been  removed  by  statute.  The  act  of 
April  9,  1873,  as  amended  (Rev.  Ck>de,  p. 
600),  has  an  important  bearing  upon  the 
present  case.  Tour  attention  Is  called  to  the 
following  provisions  of  said  act: 

"Section  1.  That  the  real  and  personal 
property  of  any  married  woman,  which  has 
been  heretofore  acquired.  Is  now  held  or 
which  she  may  hereafter  acquire  In  any 
manner  whatsoever,  from  any  person  other 
than  her  husband,  shall  be  her  sole  and  sep- 
arate property,  and  the  rents,  Issues  and 
profits  thereof  shall  not  be  subject  to  the 
disposal  of  her  husband,  nor  liable  for  his 
debts.    •    •    •"  , 

"Sec.  S.  That  any  married  woman  may  re- 
ceive the  wages  of  her  personal  labor  not 
performed  for  family,  maintain  an  action 
therefor  In  her  own  name,  and  bold  them  la 
her  own  right  against  her  husband  or  any 
other  person.     •    •    ♦" 

"Sec.  4.  That  any  married  woman  may 
prosecute  and  defend  suits  at  law  or  in  eq- 
uity for  the  preservation  and  protection  of 
her  property  as  if  unmarried,  or  may  do  it 
Jointly  with  her  husband,  but  he  alone  can- 
not maintain  an  action  respecting  his  wife's 
property;  and  It  shall  be  lawful  for  any 
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married  woman  to  make  any  and  all  man- 
ner of  contracts  necessary  to  be  made  with 
reqiect  to  her  own  property,  and  suits  may 
be  maintained  on  such  contracts  aa  though 
the  party  making  them  was  a  feme  sole." 

Ton  will  observe  that  by  section  1  a  mar- 
ried woman's  p»8onal  property,  acquired 
from  any  person  other  than  her  husband,  Is 
made  her  sole  and  separate  property.  Where 
It  Is  proved  that  personal  property  belongs  to 
a  married  woman,  it  is  not  necessary  for  her 
to  prove  that  she  did  not  acquire  it  from  her 
husband.  In  such  cases  the  general  rule 
should  prevail,  that  he  who  asserts  an  affirm- 
atire  should  prove  it  Where  there  is  no  di- 
rect proof  upon  the  point,  the  jury  may  draw 
their  own  conclusions  from  such  proof  as 
they  have  as  to  the  ownership  of  the  prop- 
erty, and  bow  It  was  acquired.  The  pro- 
tection which  the  statute  affords  to  a  married 
woman's  property  does  not  extend  to  such 
as  she  has  acquired  from  her  husband.  By 
section  4  she  Is  enabled,  in  her  own  name 
alone,  to  prosecute  and  defend  suits  at  law 
tor  the  preservation  and  protection  of  ber 
separate  property.  With  regard  to  her  domes- 
tic duties,  she  has  the  right  to  make  such 
Qse  of  her  separate  property  as  will  bring 
profit  and  benefit  to  her.  By  section  4  she 
Is  enabled,  in  her  own  name,  to  make  con- 
tracts neceesary  to  be  made  with  respect  to 
her  own  property,  and  to  maintain  suits  on 
such  contracts.  By  section  8  she  is  enabled 
to  receive  the  wages  of  her  personal  labor  not 
performed  for  her  husband's  family,  and  to 
sue  for  the  same  in  her  own  name.  These 
rights  and  privileges  of  a  married  woman 
have  not  been  made  by  the  statute  dependent 
apon  her  living  separate  from  her  husband, 
and  it  is  admitted  by  the  defendant  that  a 
married  woman,  although  living  with  her 
husband,  may  receive  for  her  own  use,  and 
sue  for  In  her  own  name,  the  wages  of  her 
personal  services,  provided  they  are  not  ren- 
dered for  or  in  connection  with  her  duties  in 
the  family  of  her  husband,  and  are  not  in- 
nmslstent  with  the  performance  of  such  du- 
ties. 

There  has  been  much  controversy  between 
counsel  as  to  whether  the  services  sued  for 
were  rendered  by  the  plaintiff  In  discharge 
of  her  family  duties.  The  family  duties  of 
a  wife  vary  with  the  occupation,  fortune,  and 
station  of  her  husband.  The  duties  of  the 
wife  of  a  tenant  fanner  would  be  different 
from  those  of  the  wife  of  an  innkeeper  or 
boardlng-honse  keeper.  There  would  be  no 
duty  on  the  part  of  the  farmer's  wife  to  per- 
form for  a  stranger,  not  an  employe  or  guest 
of  her  husband,  services  such  as  are  alleged 
to  have  been  performed  by  the  plaintiff  for 
the  defendant;  and.  If  such  services  were  In 
fact  rendered  In  the  absence  of  any  express 
promise,  the  law  would  imply  a  promise  to 
pay  for  the  same  what  they  were  worth. 

It  Is  contended  by  the  plaintiff  that  as  to 
the  greater  part  of  these  services  there  was 
an  express  contract  between  her  and  the  de- 


fendant, and  that  thla  contract  was  made 
with  her  husband's  express  consent.  If  that 
was  so,  the  making  of  such  a  contract  by  the 
wife,  or  the  performance  ot  her  part  under 
It,  could  not  be  considered  an  encroachment 
upon  her  husband's  rights. 

The  defendant  asks  us  to  charge,  yon:  "(1) 
That  a  married  woman  living  with  her  hus- 
band, who  had  the  general  management  and 
control  of  his  house,  and  was  the  head  of  bis 
family,  cannot  maintain  an  action  in  her  own 
name  for  board  and  lodging  at  the  home  of 
her  husband."  This  proposition  is  too  gen- 
eral, and  we  cannot  so  charge.  There  may 
be  circumstances  under  which  a  married 
woman  so  situated  might,  In  her  own  name, 
maintain  such  an  action.  For  example, 
where  the  husband  is  not  engaged  in  the 
business  of  keeping  a  house  of  entertainment, 
and  consents  to  his  wife  keeping  boarders, 
and  she  performs  all  the  services,  and  fur- 
nishes from  her  separate  property  all  the  ma- 
terials used. 

The  defendant  also  asks  us  to  charge  you: 
"(2)  That  a  married  woman,  living  with  her 
husband,  who  has  the  general  management 
and  control  of  the  house,  and  who  is  the  head 
of  the  family,  cannot  maintain  an  action  in 
her  own  name  for  personal  services  rendered 
in  the  course  of  her  usual  household  duties 
to  a  person  boarding  in  the  house  of  her  hus- 
band, without  an  express  contract."  This  re- 
quires some  qualification.  Where  the  board- 
er Is  under  an  express  or  Implied  agreement 
with  the  husband  to  pay  him  for  the  board, 
and  the  wife's  services  related  to  the  usual 
entertainment  of  the  boarder,  the  husband, 
and  not  the  wife,  would  be  the  proper  person 
to  sue  for  the  board,  which  included  the 
wife's  services;  but  If  her  services  did  not 
belong  to  the  usual  entertainment  of  a  board- 
er, but  were  additional  services,  such  as 
making,  mending,  or  washing  the  clothes  of 
the  boarder,  she  might  maintain  an  actl<m 
in  her  own  name  for  such  services  without 
an  express  contract. 

The  plaintiff  asks  us  to  charge  as  follows: 
"(1)  That  If  you  believe  from  the  evidence 
that  the  plaintiff  rendered  a  valuable  service 
to  the  defendant  In  washing,  mending,  and 
sewing  for  him,  with  her  husband's  consent, 
the  law  will  Imply  a  contract  therefor  (where 
one  is  not  expressed),  and  she  may  recover 
the  value  thereof  in  an  action  in  her  own 
name.  (2)  That  a  married  woman,  though 
living  with  her  husband  on  a  farm  leased 
by  him,  may  recover  on  a  contract  made 
with  the  defendant  for  boarding  falm,  with 
her  husband's  consent,  where  the  labor  was 
performed  by  her,  and  the  articles  consumed 
were  her  separate  property.  (3)  That  a  mar- 
ried woman  may  recover  the  Just  value  of 
her  personal  services  rendered  under  a  con- 
tract for  boarding  defendant,  where  such 
contract  was  made  with  the  consent  of  the 
husband.  (4)  That  If  the  jury  believe  from 
the  testimony  that  the  materials  used  In 
boarding  this  defendant  were  (ftimlahed  by 
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tbe  plaintiff,  and  were  ber  separate  property, 
she  may  recover  the  valae  thereof  in,  this 
action."  We  think  that  these  prayers  are 
sabatantlaUy  correct,  but,  as  we  have  al- 
ready fully  considered  the  yarlous  questions 
of  law  applicable  to  this  case,  furthw  com- 
ment is  nnnecessary. 

Verdict  for  plaintiff  t>elow  for  140. 


STATE  T.  STBJVENS. 

(Oonrt  of  General  Sessions  of  Delaware.    Kent 

April  26,  1900.) 

LARCENY— LOST  GOODS. 
If  the  finder  of  a  lost  chattel  knows  to 
whom  it  belongs,  or,  from  the  circumstances  un- 
der which  it  is  found,  the  owner  can  reasonably 
be  ascertained,  the  fraudulent  conversion  of  it 
to  the  finder's  nse  is  sufficient  evidence  of  a 
felonious  intent  constituting  larceny. 

John  Stevens  was  indicted  and  tried  for 
larceny.    Verdict  of  not  guilty. 

At  the  trial  the  state  proved  that  on  the 
evening  of  January  4,  1900,  one  John  W.  En- 
nls,  while  paying  some  money  to  a  colored 
man  in  a  store  in  Clayton,  laid  upon  a  safe 
In  said  store  $17  in  paper  money;  that  he 
bad  no  recollection  of  piclcing  said  money 
up,  and  on  the  following  morning  found  it 
was  not  in  bis  pocketbook  where  he  had  been 
keeping  the  same;  that  there  were  10  or  12 
men  in  the  store  at  the  time,  the  defendant 
being  among  the  number;  that,  owing  to  in- 
formation which  he  recdved,  be  asked  the 
defendant  for  the  money,  but  was  told  by 
the  latter  that  he  did  not  have  the  same. 
The  witness  Wells,  who  was  a  clerk  in  the 
store,  testified  that  while  be  and  the  defend- 
ant were  alone  In  the  store  later,  the  same 
evening  that  the  money  was  lost,  be  saw 
Stevens  stoop  and  pick  up  something  near  the 
safe,  putting  it  in  his  inside  pocket;  that  he 
could  not  say  what  it  was,  but  that  it  was 
green  and  white;  that  he  asked  Stevens 
whether  it  was  a  one  or  a  five,  and  that 
Stevens  said,  "I  don't  know;  I  have  not 
looked  at  it;"  and  in  the  course  of  a  subse- 
quent converaation  said,  "If  It  Is  Jim  Sax- 
on's, he  wUl  get  it;  If  not,  the  man  who  gets 
It  will  have  it  to  prove;"  that  the  defendant, 
later  said  to  witness,  "Don't  you  go  around 
and  blab  it  to  Jim"  (meaning  Mr.  Saxon,  the 
proprietor  of  the  store).  The  defendant  de- 
nied finding  any  money,  and  also  denied  hav- 
ing the  conversation  testified  to  by  Wells. 

Argued  before  LORE,  C.  J.,  and  SPRU- 
ANCB  and  GRUBB,  JJ. 

Robert  C.  White,  Atty.  Gen.,  for  the  States 
WllUam  P.  Shockley,  for  defendant 

LORE,  C.  J.  (charging  the  Jury).  John 
Stevens,  the  defendant,  the  prisoner  at  the 
bar.  Is  charged  with  larceny,  which  is  the  fe- 
lonious taking  and  carrying  away  of  the 
goods  and  chattels  of  another  with  intent  to 
convert  the  same  to  the  taker's  use  without 


the  consent  of  the  owner.  The  counsel  for 
the  defendant  has  asked  us  to  charge  you 
that  if  the  finder  of  lost  property  comes 
into  the  possession  of  the  prcverty  lawful- 
ly, and  he  makes  no  trespass  in  taking  the 
property  into  his  possession,  then  the  finder 
of  lost  property  cannot  commit  larceny  by 
the  simple  act  of  finding  and  taking  into  his 
possession.  Clark,  Cr.  Law,  25o,  266.  That 
if  the.  finder  of  lost  property  does  not  know 
who  the  property  belongs  to  at  the  time  of 
finding  it,  and  takes  It  innocently,  as  a  sim- 
ple finder,  that  no  subsequent  change  of 
mind  and  fraudulent  appropriation  can  make 
him  guilty  of  larceny.  Clark,  Cr.  Law,  235, 
266,  266,  267;  People  v.  Cogdell,  1  Hill.  94; 
People  V.  Anderson,  14  Johns.  294;  Reg.  v. 
Preston,  6  Cox,  Cr.  Cas.  390;  State  v.  Roper, 
S  Dev.  473,  24  Am.  Dec.  268;  Ransom  v. 
State,  22  Conn.  158;  State  v.  Conway,  18  Mo. 
321;  Mayes  v.  State  (Tenn.)  4  S.  W.  659; 
Starck  T.  State,  68  Ind.  2S6,  30  Am.  Rep.  214; 
Lane  v.  People,  5  Gilman,  305.  That  if  there 
were  no  marks  upon  the  lost  goods  by  which 
the  finder  could  discover  the  ovmer  of  them, 
or  If  the  finder  had  no  knowledge  of  the  own- 
er of  them,  the  finding  and  retention  of  them 
could  not  constitute  the  crime  of  larceny, 
and  that,  if  the  Jury  discovered  the  same 
from  the  facts  in  evidence,  they  were  to  ac- 
quit. That  proof  must  be  given  of  the  genu- 
ineness of  the  notes.  State  v.  Dobson,  3  Har. 
563.  That  lost  goods  cannot  be  the  subject 
of  larceny.  State  v.  Roper,  3  Dev.  473,  476; 
People  V.  Anda-son,  14  Johns.  294, 296.  That, 
unless  the  felonious  intent  was  formed  at 
the  time  of  the  finding,  the  Jury  are  to  ac- 
quit Starck  v.  State,  63  Ind.  287,  30  Am. 
Rep.  214. 

Gentlemen,  these  prayers  contain  in  the 
main  a  correct  statement  of  the  law,  if  the 
case  be  a  simple  finding.  But  not  every  one 
who  finds  and  keeps  goods  that  are  lost  or 
laid  down  is  innocent  The  general  rule  gov- 
erning such  cases  is  this:  If  the  finder 
knows  who  the  owner  of  the  lost  chattel  is 
from  any  marks  upon  it  or  if,  from  the  cir- 
cumstances under  which  it  was  found,  the 
owner  could  have  reasonably  been  ascer- 
tained, then  the  fraudulent  conversion  to  the 
finder's  use  is  sufficient  evidence  to  Justify 
the  Jury  in  finding  a  felonious  latent  Should 
It  be  found,  therefore,  when  a  person  picks 
up  goods  that  have  been  laid  down  or  lost 
that  he  conceals  them;  that  at  the  time  be 
discloses  a  knowledge  of  the  owner,  and 
states  that  if  they  were  the  goods  of  a  cer- 
tain one  he  would  give  them  to  him,  and  if 
they  were  the  goods  of  any  one  else  they 
would  have  to  prove  it;  if  it  should  lie  found 
that  the  articles  so  found  when  asked  for 
were  not  disclosed,  but  concealed,  and  that 
the  party  taking  the  goods  is  actually  talk- 
ing to  the  owner  of  them,  and  denies  the 
possession  of  the  goods,— we  charge  you  that 
in  such  a  case  it  would  not  be  a  case  of  or^ 
dlnary  finding,  but  you  should  take  Into  con- 
sideration all  such  circumstances  attending 
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the  flndlngr'of  the  goods,  and  aay  whethei  or 
not  at  the  time  of  the  alleged  finding  he  in- 
tended to  convert  them  to  his  own  use.  Such 
drcumstanceB  vrotild  be  evldenoe  from  which 
yon  might  reaaonably  Infer  felonious  Intent 
The  mle  la  veil  stated  In  8  GreenL  By.  { 
159,  aa  follows:  "If  the  flndec  knows  who  la 
the  owner  of  the  lost  chattel,  or  if,  from  any 
mark  upon  it,  or  from  the  clrcumstancee  un- 
der which  it  was  found,  the  owner  could 
reasonably  have  been  ascertained,  then  the 
fraudulent  conversion  of  it  to  the  finder's 
nse  Is  sufficient  evidence  to  justify  the  Jury 
in  finding  the  felonious  Intent  constituting  a 
larceny."  lou  must  determine  from  the  evi- 
dence In  this  case  whether  this  was  an  in- 
nocent taking  of  the  goods,— a  finding  of  the 
■une,  without  any  reasonable  means  of 
knowing  the  owner,  and  under  circumstan- 
ces such  as  would  not  amount  to  a  felonious 
taking. 

Verdict,  "Not  guilty." 


MacFARIiANE  v.  fiARBETT  et  al. 

(Bnperior  Oaoit  of  Ddaware.    Newcastle.    Dec. 

20,  lOOa) 

INJVNCTIOH— WRONQPUL  8UINO  OVT-FLBAI>> 
INO— DEMURRER. 

1.  Where  a  declaration  charging  the  wrong* 
fnl  suing  out  of  an  injonction  fails  to  allege 
that  it  was  done  maliciously,  and  without  proo- 
able  cause,  it  is  subject  to  a  special  demurrer. 

2.  A  defendant,  who  has  answered  in  an  ac- 
tion at  law,  may  be  allowed  to  withdraw  his 
answer  (or  the  purpose  of  interposing  a  special 
demurrer. 

Liore,  O.  3.,  dissenting. 

Action  by  John  MacFarlane  against  Arthur 
H.  G.  Garrett  and  another  for  damages  for 
the  wrongful  suing  out  of  an  Injunction.  De- 
murrer to  declaration  sustained. 

Argued  before  LORE,  0.  J.,  and  SPRU- 
▲KCB  and  GRUBB,  JJ. 

Lilbume  Chandler,  for  plaintiff.  Howell  S. 
Ehgland  and  Hert>ert  H.  Ward,  for  defend- 
ants. 

Coonsel  for  defendants  asked  leave  to  file 
special  demurrers  to  the  plaintiff's  declara- 
tion; the  defendants  having  first  pleaded  to 
the  action,  and  then  obtained  leave  to  amend 
and  withdrew  his  pleas. 

Mr.  Chandler,  for  plaintiff,  objected;  con- 
tending tbat  the  defendants  could  not  be  al- 
lowed to  demur  specially  after  pleas  to  the 
action,  joinder  of  issue  thereon,  leave  to 
amend,  and  withdrawal  of  pleas. 

SPRUANCB,  J.  The  provision  of  sectioa 
M  of  article  4  of  the  constitution  of  1897,  re- 
lating to  amendments,  Is  as  follows:  "In 
dvU  causes,  when  pending,  the  superior 
court  shall  have  power,  before  Judgment,  of 
directing,  upon  soch  terms  as  It  shall  deem 
reasonable,  amendments  In  pleadings  and  le- 
gal proceedings,  so  that  by  error  in  any  of 
them,  the  detennlnatiou  of  causes,  aooordiag 


to'  their  real  merits,  shall  not  be  hindered." 
A  similar  provision  Is  foimd  In  the  constitu- 
tion of  1792  (article  6,  g  7),  and  in  the  consti- 
tution Qf  1831  (article  6,  {  16).  A  very  re- 
stricted Interpretation  of  this  power  was  giv- 
en by  the  court  aa  early  as  183S.  In  that 
year.  In  Waples  v.  McGee,  2  Har.  444,  leave 
to  amend  for  the  purpose  of  pleading  the- 
act  of  limitation,  or  any  plea  not  going  to- 
the  merits,  was  refused;  and  In  Robinson  v.. 
Holland,  Id.  446,  the  court  refused,  after  is- 
sue Joined,  to  permit  the  defendant  to  with- 
draw his  pleadings  for  the  purpose  of  de- 
murring specially.  By  chapter  112  of  the 
Revised  Code  <^  1852,  relating  to  "Defects  in. 
Pleading  and  the  Amendment  Thereof,"  which 
is  the  same  as  chapter  112  of  the  Revised 
Code  of  1893,  a  distinct  advance  was  made 
towards  "the  determination  c^  causes  ac- 
cording to  their  real  merits."  The  following 
is  section  11  of  said  chapter:  "In  any  civil' 
cause  pending  before  the  superior  court,  the 
said  court  shall  have  power,  at  any  time  be- 
fore judgment,  to  allow  amendments  either 
in  form  or  substance,  of  any  process,  plead- 
ing or  proceeding,  in  such  action,  on  such 
terms  as  shall  be  Just  and  reasonable."  The 
purpose  of  the  statute  appears  to  have  been 
to  enlarge  the  power  of  amendment.  While 
this  section  Is  not  expressly  mandatory  as 
to  the  allowance  of  amendments  either  as  to 
form  or  substance.  It  clearly  indicates  that 
the  exercise  of  the  power  is  not  to  be  limited 
to  matters  of  substance  merely,  but  is  to  be  - 
extended  as  well  to  matters  of  form  in  any 
proper  case.  If  this  section  had  been  la 
force  at  the  time,  it  is  highly  improbable- 
that  the  court  would  have  refused  the  amend- 
ments asked  in  the  two  cases  above  cited. 
Since  the  Code  of  1852  the  court  has  been 
very  liberal  in  the  allowance  of  amendments, 
and  the  power  to  Impose  terms— usually  the  - 
payment  of  costs— has  generally  been  found 
sufficient  to  check  frivolous  applications. 
After  Issue  Joined  it  is  usual  to  allow  the 
pleas  to  be  withdrawn  for  the  purpose  of  de- 
murring, and  we  know  of  no  good  reason,  or 
of  any  practice  lu  recent  years,  which  would 
warrant  us  in  restricting  the  privilege  to  a- 
general  demurrer.  The  proposed  special  de- 
murrer appears  to  be  proper  and  necessary 
to  secure  accurate  and  definite  allegations  as 
to  the  nature  and  character  of  the  plaintiff's 
cause  of  action,  without  which  the  defendant 
would  be  embarrassed  in  his  pleading  and  In 
his  preparation  for  trial.  A  majority  of  the 
court  are  of  the  opinion  that  the  application 
of  the  defendant  for  leave  to  withdraw  his 
pleas  for  the  purpose  of  demurring  specially 
should  be  allowed,  and  it  Is  so  'ordered. 

GRUBB,  3.  I  concur  with  Judge  SPRU- 
ANCK  in  allowing  this  particular  special  de- 
murrer to  be  filed  in  this  case.  I  think  the 
special  causes  of  demurrer,  as  read  to  us, 
show  that  they  are  reasonably  material  and 
necessary  for  obtaining  a  proper  i^esentation 
of  the  case  in  the  plaintiff's  declaration,  ju  • 
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that  the  defendants  may  be  Informed  with 
reasonable  certainty  as  to  the  grounds  upon 
which  the  plaintiff  bases  bis  cause  of  action, 
and  may  thus  secure  a  determination  thereof 
according  to  the  real  merits;  and  I  do  not 
think  that  the  declaration.  In  the  particular 
respects  referred  to  In  the  special  causes  of 
demurrer,  does  that.  The  averments  In  the 
declaration  do  not  clearly  appear  to  be  suf- 
ficient for  the  defendants  to  know,  or  the 
court  to  pronounce  a  proper  Judgment  which 
would  Show,  In  case' this  matter  came  before 
this  or  any  other  court  In  any  other  action 
or  proceeding,  with  requisite  certainty,  what 
were  the  precise  grounds  upon  which  a  Judg- 
ment might  be  rendered  in  tbls  court  In  this 
.case.  These  are  adequate  reasons  for  re-* 
quiring  a  proper  presentation  of  the  plaln- 
tltTs  case  in  bis  declaration,  and  for  allow- 
ing the  special  demurrer  for  that  purpose. 
While,  In  this  particular  case,  I  think  It  Is 
proper  for  the  defendants  to  file  the  special 
■demurrer  they  have  presented  to  us,  yet  I 
do  not  consider  that  this  court  Is  required  to 
allow  any  or  every  special  demurrer  to  be 
■filed  which  may  be  presented  before  It  by 
any  party  to  a  case.  While  this  matter  Is 
placed  by  the  statute  In  the  power  of  the 
court.  It  Is  nevertheless  a  power  that  Is  to 
be  exercised  according  to  the  sound  Judicial 
discretion  of  the  court,  and  not  otherwise. 
Thompson  v.  Thompson,  6  Houst.  230.  Nor 
do  1  think  that  any  party  Is  entitled  ad  libi- 
tum to  file  his  special  demurrer  after  the 
case  has  been  at  Issue.  In  my  Judgment, 
after  it  has  been  at  Issue,  and  the  pleadings 
placing  It  at  Issue  have  been  withdrawn  by 
leave  of  the  court,  as  In  the  present  Instance, 
the  party  withdrawing  his  pleadings  Is  not 
entitled,  as  a  matter  of  course,  to  file  a  spe- 
cial demurrer.  But  It  Is  entirely  within  the 
discretion  of  the  court  to  allow  this  or  not, 
according  as  the  court  may  determine,  after 
due  consideration  of  the  pleadings  and  cir- 
cumstances and  of  the  nature  of  the  special 
causes  of  demurrer  presented  In  the  particu- 
lar case.  I  say  this  so  as  to  make  It  clear 
that  I  think  the  court  should  exercise  a 
sound  Judicial  discretion  as  each  case  Is  pre- 
sented to  It. 

That  this  court  has  the  power  to  allow  a 
special  demurrer  to  be  filed  under  the  cir- 
cumstances and  subject  to  the  qualifications 
I  have  stated,  and  on  such  terms  as  shall  be 
Just  and  reasonable,  I  have  no  doubt.  It 
Is  true  that  in  Robinson  v.  Holland,  2  Har. 
445,  this  court  held  that  the  detendant  could 
not  be  permitted  to  withdraw  his  pleadings, 
and  demur  specially.  But  this  was  In  1838^ 
and  prior  to  the  enactment  of  section  11, 
c.  112,  Rev.  St  1852.  Said  section  11  ex- 
pressly empowers  this  court  at  any  time  be- 
fore Judgment  to  "allow  amendments,  either 
In  form  or  substance,  of  any  process,  plead- 
ing, or  proceeding"  in  any  civil  cause  there- 
in pending,  on  such  terms  as  shall  be  Just 
and  reasonable.  In  referring  to  this  subject 
jn  Waples  v,  McIIvaine's  Adm'r,  S  Har.  383, 


Judge  Harrington,  who  was  one  <St  tbe  com- 
pilers of  the  Revised  Statutes  of  1862,  said: 
"But  chapter  112  of  the  Revised  Code  was  re- 
ported and  passed  avowedly  for  reforming 
the  law  of  amendments,  and  of  conforming 
our  practice  to  the  recent  improvements  hi 
the  practice  both  of  tbe  Bnglish  and  Ameri- 
can courts.  Its  object  Is  to  remove  from  the 
administration  of  Justice  the  stigma,  too  oft- 
en applicable  to  It,  of  trying  technical  ques- 
tions, rather  than  merits;  and  deciding  causes 
on  Issues  apart  from  the  objects  of  the  suit" 
Therefore,  In  this  state,  since  1852,  tbe  pre- 
vious strictness  in  the  practice  of  tbls  court 
has  been  relaxed,  and  greater  liberality  in 
allowing  corrections  of  errors  and  defects  in 
the  pleadings  has  prevailed,  with  a  view  to 
having  the  miscarriage  of  causes  upon  mere 
technical  and  formal  grounds  avoided,  and 
the  substantial  grounds  of  the  controversy 
conveniently  and  certainly  reached  and  deter- 
mined according  to  the  real  merits,  as  mani- 
festly designed  by  section  24,  art  4,  of  the 
constitution,  and  by  chapter  112  of  the  Re- 
vised Code.  That  this  modern  relaxation  and 
liberality  is  to  be  extended  to  demurrers  is 
shown  by  the  recent  statute  of  1899  (volume 
21,  p.  582,  c.  803),  which  allows  a  party 
against  whom  a  general  or  special  demurrer 
ts  decided  to  take  a  Judgment  of  respondeat 
muster,  and  have  the  right  to  amend  or 
plead  over,  after  the  entry  thereof,  to  tbe 
facts,  by  way  of  traverse  or  otherwise.  That 
the  authorization  of  these  improvements  in 
our  practice  is  within  tbe  legislative  power 
and  discretion  seems  obvious,  inasmuch  as 
there  does  not  clearly  appear  to  be  any  con- 
stitutional Inhibition,  express  or  Implied,  to 
the  contrary. 

LORE,  C.  7.  (dissenting).  This  ts  an  appli- 
cation by  the  defendants,  after  issue  Joined 
upon  the  merits,  to  withdraw  all  pleas,  and 
file  a  special  demurrer  to  a  matter  of  form 
only.  There  has  never  been  any  doubt  In  my 
mind  as  to  the  power  of  the  court  to  i>ermlt 
amendment  of  pleadings,  either  in  form  or 
In  substance,  at  any  time  before  Judgment. 
Tbls  power  Is  expressly  given  In  section 
24,  art  4,  of  the  present  constitution;  and  Is 
the  same  as  In  that  of  the  constitution  of 
1831.  Section  11  of  chapt«-  112  of  tbe  Re- 
vised Code  In  no  wise  enlarges  this  power. 
The  exercise  of  this  power  la  In  tbe  discre- 
tion of  tbe  court  The  court.  In  the  exercise 
of  that  discretion,  after  a  large  experience, 
decided  that,  after  Issue  Joined  upon  the  mer- 
its, it  would  not  permit  the  plea  of  statute 
of  limitation,  a  special  demurrer,  or  any 
plea  not  going  to  the  merits.  Burton  y. 
Waples,  3  Har.  75;  Waples  v.  McOee,  2  Har. 
444;  Robinson  v.  Holland,  Id.  445.  In  tbe 
last-named  case  It  was  decided  that  a  spe- 
cial demurrer  would  not  be  allowed, — ^the 
very  question  now  before  us.  This  ruling 
has  been  acquiesced  in,  and  found  to  operate 
wisely  for  the  last  60  years.  It  is  founded 
upon  the  constltatlonal  and  true  purpose  of 
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ill  plondlng,  Tiz.  tbe  attainment  of  an  issue, 
either  of  law  or  fact,  and  the  determination 
of  causes  according  to  their  real  merits;  and 
not  suffering  time  to  be  wasted  or  frittered 
away  npon  mere  matters  of  form.  It  Is 
now  proposed  to  overmle  these  decisions,  in 
the  absence  of  any  new  condition,  and  to 
depart  from  a  safe,  wise,  and  absolutely  uni- 
form rule,  and  to  embark  upon  the  uncer- 
tain field  of'what  amendments  in  mere  mat- 
ters of  form  the  Judicial  mind  for  the  time 
being  may  deem  admissible.  It  will  tend  to 
encourage  laxity  in  pleading,  to  delay  trial 
of  causes  upon  their  merit,  and  introduce 
confusion  for  certainty.  In  my  Judgment,  it 
is  a  very  dangerous  ruling.  It  is  admitted  in 
this  case  that  the  special  demurrer  is  to 
mere  matter  of  form,  and  does  not  go  to  the 
merits.  If  It  was  a  matter  of  substance,  a 
general  demurrer  would  avail,  which  is  al- 
ways admissible. 

Tbe  demurrer  was  argued  on  December 
20th. 

Tbe  narr.  consisted  of  three  counts,  tbe 
first  of  which  was  as  follows:  "For  that 
whereas,  before  and  at  the  time  of  the  com- 
mitting of  the  grievances  by  the  said  defend- 
ants as  hereinafter  next  mentioned,  tbe  said 
plaintiff  was  tbe  owner  of  a  certain  me»- 
Koage,  or  open  lot  of  land,  with  the  appur- 
tenances, situated  and  being  at  No.  312  E^st 
Secmd  street,  and  in  the  city  of  Wilmington, 
eounty  aforesaid,  and  a  certain  action  of 
complainant,  called  an  'Injunction  bill,'  had 
been  commenced  by  defendants  against  'the 
said  plaintiff,  and  then  was  depending,  for 
restraining  the  plaintiff  from  building  or 
completing  any  bnilding  or  work  or  placing 
any  stmctnre  or  material  upon  the  lot  of  the 
pialntlff,  with  the  appurtenances,  above  men- 
tioned and  described.  In  the  court  of  chancery 
of  the  state  of  Delaware  in  and  for  New- 
castle county,  wherein  said  defendants  were 
tbe  complainants  and  the  said  plaintiff  in 
this  suit  was  the  defendant;  and  the  plaintiff 
In  this  aforesaid  chancery  bill  or  suit  had 
been  served  with  a  rule  and  restraining  order 
Issued  for  the  plaintiff  in  this  suit,  and  served 
npon  him  by  John  B.  Taylor,  sheriff  of  New- 
castle county,  to  wit,  the  24th  day  of  August, 
A.  D.  1809,  to  wit,  at  Newcastle  county  afore- 
nld;  and  the  said  sheriff  made  return  August 
28,  A.  D.  1899,  to  said  court,  as  follows,  to 
wit:  'Served  personally  on  John  MacFarlane, 
Angiist  24,  1800.'  And  the  said  plaintiff  was 
tbe  owner  of  said  mentioned  lot  of  land,  with 
tbe  appurtmances,  and  had  the  right  to  build 
tbereon,  and  was  building  and  constructing 
a  dwelling  house  thereon,  for  bis  own  use 
u>d  pnti>08e8;  yet  the  said  defendants,  con- 
triving and  wrongfully  and  unjustly  Intend- 
hig  to  Injure  tbe  said  pialntlff,  and  to  sub- 
ject him  to  costs  of  said  action,  damages, 
loss  of  material,  time,  and  money,  hereto- 
fore, to  wit,  at  Newcastle  county,  against 
the  will  of  the  said  plaintiff,  caused  and  pro- 
cured tbe  said  role  and  restraining  order  to 
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be  Issued  by  the  said  court  of  chancery, 'to 
wit,  on  tbe  24th  day  of  August,  A.  D.  1800, 
to  wit,  at  Newcastle  county,  and  such  pro- 
ceedings were  thereupon  had,  without  the 
license,  notice  to,  or  knowledge  of  the  said 
plaintiff,  in  and  concerning  tbe  said  action 
or  bill  of  complaint,  aa  by  tbe  records  and 
proceedings  thereof  in  the  said  court  of  chan- 
cery more  fully  appear;  and  the  said  plain- 
tiff further  salth  that  afterwards,  to  wit,  on," 
etc.,  "tbe  aforesaid  rule  and  restraining  order 
directed  to  the  said  sheriff  of  Newcastle 
county  was  duly  executed  in  due  form  of  law, 
by  virtue  of  which  rule  and  restraining  order 
the  said  plaintiff  was  restrained,  hindered, 
and  prevented  from  putting  and  placing  any 
building,  structure,  or  material  upon  the  said 
lot  and  open  space  of  the  plaintiff  for  a  long 
time,  to  wit,  from  the  24th  day  of  August, 
A.  D.  1800,  to  the  4th  day  of  October,  A  D. 
1899,  at  the  county  aforesaid,  when,"  etc.,  "at 
said  last-mentioned  day,  October  4,  A.  D. 
1809,  the  said  rule  and  restraining  order 
were  dismissed  and  discharged,  and  the  In- 
junction bill  dismissed;  by  means  of  which 
said  several  premises  he,  the  said  plalntlffr 
whilst  he  was  so  restrained  as  aforesaid,  was 
not  only  greatly  exposed  in  bis  credit  and 
circumstances,  but  was  hindered  and  prevent- 
ed from  performing  and  discharging  his  nec- 
essary affairs  and  business,  and  his  timber, 
brick,  mortar,  wood,  and  sand  for  said  dwell- 
ing house  were  destroyed,  and  taken  away 
from  the  premises,  pending  the  restraining 
order,  and  he,  the  said  plaintiff,  lost  the  use 
and  rental  at  the  premises  during  the  time," 
etc.,  "he  was  restrained,  and  unable  to  build 
on  said  land;  and  the  plaintiff  was  kept  out 
of  tbe  possession  of  the  said  land  and  prem- 
ises, and  was  forced  and  obliged  to  and  did 
necessarily  pay,  lay  out,  and  expend  a  large 
sum  of  money,  to  wit,  tbe  sum  of  two  hun- 
dred dollars  (f200).  In  procuring  and  paying 
counsel  and  attorney's  fees  to  defend  said 
suit  In  chancery,  and  also  three  hundred  dol- 
lars in  and  about  purcbesing  other  material 
at  an  Increased  cost,  Including  timber  and 
bricks,  sand,  mortar,  etc;  and  by  means  of 
the  premises  was  greatly  injured,  to  the  dam- 
age of  tbe  plaintiff  of  one  thousand  dollars 
($1,000),  to  wit,  at  Newcastle  county  afore- 
said." 

The  charging  part  in  the  second  count  of 
the  declaration  was  as  follows:  "Yet  the 
said  defendants,  contriving  and  wrongfully 
and  unjustly  Intending  to  Injure  the  said 
plaintiff  in  this  behalf,  heretofore,  to  wit,  in 
the  court  of  chancery  of  the  state  of  Dela- 
ware In  and  for  Newcastle  eormty,  •  •  • 
on  the  24th  day  of  August,  A.  D.  1890,  at 
Newcastle  county  aforesaid,  wrongfully  and 
injuriously  and  without  right  caused  and  pro- 
cured a  restraining  order  In  said  chancery 
action  to  be  issued  from  and  ont  of  said  court 
of  chancery,  and  suffered  and  permitted  aald 
restraining  order  and  tbe  proceedings  to  be 
thereupon  had  without  right,  ana  against  the 
will  and  consent  of  the  plaintiff.  CfO^lC 
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That  afterwazdf,  to  wit,  on  the  4tb  day  ot 
October,  A.  D.  1S90,  the  said  bill  and  the 
said  restraining  order  -were  dismissed  aod 
discharged  by  the  said  court  of  cUancery." 
The  third  count  was  exactly  aimilar  to  the 
aboTe. 

The  cause  of  demuirei  relied  upon  by  coun- 
ael  for  defendants  as  to  each  of  the  three 
counta  of  the  decilaration  was  that  the  same 
did  not  arer  "tliat  the  said  alleged  action  In 
the  court  of  chancery  of  the  state  of  Dela- 
ware was  begun,  or  that  the  said  rule  or  te- 
straining  order  was  issued,  mallcioasly  and 
without  probable  cause." 

GRUBB,  J.  Do  yon  agree  with  Mr.  Ward 
that  this  action  Is  upon  the  same  basis  as  an 
action  on  the  case  for  malicious  prosecution? 

Mr.  Chandler:    Xes;  I  think  so. 

The  court  sustained  the  demurrer,  and  re- 
marked that  the  form  relied  upon  In  Chit 
PL  p.  700,  was  for  an  entirely  different  ac- 
tion.   Demurrer  sustained. 


ELLISON  T.  DOLBBT  et  aL 

(Superior  Court  of  Delaware.    Newcastle.    Dec. 
7,  1900.) 

LEASED  PREMISES  —  FORECLOSURE  SALE  - 
WAY-QOINO  CROP— HARVEST  BY  PURCHAS- 
ER—OPF'-GOINO  TENANT— DAMAQBS  —  RIGHT 
(W    RB>COVBBT— COST    OP    HARVESTINO— RB- 

DuerriON  of  dahaqes. 

1.  Where  a  purchaser  of  leased  land  at  aher- 
ltrs_  sale  puts  another  thereon  as  tenant  at  the 
expiration  of  the  lease,  who  harvests,  threshes, 
and  markets  the  crop  then  standinK,  Including 
the  off-going  tenant's  share,  the  purchaser  re- 
fusing such  tenant  permission  to  enter  on  the 
land  or  handle  the  crop,  the  cost  of  such  har- 
vesting, threshing,  and  deiirery  is  not  an  ele- 
ment in  the  reduction  of  tlie  way-going  tenant's 
damage. 

2.  Rer.  Code,  c.  lU,  {  28,  requires  an  appor- 
tionment of  rent  between  the  lessor  of  land 
sold  on  execution,  whether  under  a  general 
judgment  or  a  judgment  on  a  mortgage,  and  tiie 
purchaser  at  the  sale,  and  prescribes  the  meth- 
od of  such  apportionment.  Section  42  provides 
that  execntion  against  leased  premises  in  the 
tenant's  possession  shall  be  stayed  until  "thq 
usual  expiration  of  the  year  of  tenants,  aocord- 
ing  to  the  custom  of  letting,"  etc.  By  the  cus- 
tom of  Delaware  the  off-going  tenant  is  entitled 
to  the  way-going  crop,  and  has  the  right  to  en- 
ter on  the  premises  and  harvest  the  crop  after 
the  expiration  of  his  term.  Held,  that  a  pur- 
chaser of  leased  land  under  a  mortgage  fore- 
closure, who,  on  obtaining  possession  at  the  end 
of  the  tenant's  term,  placed  another  in  posses- 
sion as  tenant,  who  harvested,  threshed,  and 
marketed  the  way-going  crop,  refusing  the  off- 
going  tenant  permission  to  enter  on  the  prem- 
ises or  handle  the  crop,  was  liable,  together 
with  the  substituted  tenant,  in  damages  to  the 
off-going  tenant  for  the  value  of  bis  interest  in 
the  crop. 

Action  by  William  Y.  Ellison  against  Mar- 
tha D.  Dolbey  and  Edgar  S.  Stanert  Verdict 
for  plaintiff. 

Action  of  replevin  to  recover  the  sum  of 
$335.81;  being  the  amount  claimed,  including 
interest,  for  439  bushels  of  wheat,  at  75 
cents  per  bushel,  claimed  as  plalntlfTs  share, 


BB  tenant,  of  the  wheat  crop  grown  on  « 
certain  farm  situated  In  Red  Lion  huudred. 
Newcastle  county;  said  farm  having  been 
rented  by  the  plaintiff  from  one  William  H.  I 
Morrow  for  the  year  beginning  March  25.  I 
1899,  and  ending  March  25.  1900;  said  farm  | 
having  been  puxcbaaed  at  sheriff's  sale  on  | 
January  26, 1900,  npon  a  writ  of  levari  facias 
upon  a  mortgage,  by  the  defendant  Martha 
D.  Dolbey,  who,  after  obtaining  «  writ  of 
possession,  at  the  expiration  of  said  term  put 
Stanert,  the  other  defendant,  thereon  as  ten- 
ant, and  instructed  him  tp  gather,  thresh, 
and  sell  the  entire  wheat  crop.  Including  the 
way-going  tenant's  (Ellison's)  share,  as  well 
as  the  landlord's  share,  which  was  done,  and 
the  proceeds  paid  to  her;  she  having  refusal 
said  way-going  tenant  permission  to  come 
upon  the  said  premises  to  gather,  thresh,  and 
deliver  bis  crop,  as  the  said  tenant  claimed 
he  had  a  right  to  do.  The  further  facts,  as 
admitted  by  counsel,  are  stated  In  the  charge 
of  the  couct  The  pleas  were  non  cepit, 
ceplt  In  alio  loco,  property  in  himself,  prop- 
ei!ty  in  the  other,  and  property  in  themselves. 
Argued  before  LORE,  0.  J.,  and  SPRU- 
ANCE  and  GRUBB,  JJ. 

John  Biggs,  for  plaintiff.  WUIlam  S.  HUles, 
for  defendants. 

When  the  plaintiff  bad  rested,  the  witness 
John  C.  Stuckert,  who  was  admitted  to  be  an 
expert  as  to  the  cost  of  harreeting,  thresh- 
ing, and  delivering  wheat,  was  produced  on 
the  part  of  the  defendants,  and  asked  by  Mr. 
Hllles  the  following  Question:  "What,  in 
your  opinion,  would  It  cost  to  harvest. 
thresh,  and  deliver  the  wheat  grown  on  thir- 
ty-flve  and  tfaree^uorter  acres,  on  the  farm 
In  question,  in  July,  1900?"  This  was  ob- 
jected to  by  Mr.  Biggs  as  irrelevant  and  im- 
material. Mr.  HiUee  stated  that  the  evidence 
was  proper,  as  going  to  reduction  of  dam- 
ages. 

SPRUANCE.  J.  We  think  the  qiiestion  Is 
not  pertinent  If  this  plaintiff  had  a  right 
to  the  possession  of  any  of  this  wheat  he 
had  a  right  to  the  possession  of  the  whole 
crop,  and  the  landlord  had  no  right  to  touch 
It  In  other  words,  the  landlord  at  that 
stage  had  no  right  whatever  to  the  posses- 
sion; that  Is,  supposing  that  the  tenant  had 
the  right  to  the  way-going  crop,  and  suppos- 
ing this  mortgage  was  out  of  the  way.  Now, 
if  it  is  true  that  the  tenant  had  the  right  to 
the  possession  of  the  crop,  and  the  ligfat  to 
claim  the  opportunity  to  do  whatever  he  had 
undertaken  to  do,  either  by  express  promise, 
or  by  what  would  be  implied  by  such  a  ten- 
ancy, and  was  prevented  from  doing  that, 
against  his  will,,  by  somebody  else,  who  re- 
fused to  let  him  enter  in  and.  take  posses- 
sion and  gather  this  crop,  and  who  chose  to 
substitute  somebody  else's  work  f<w  that 
which  the  tenant  was  willing  to  put  upon  it. 
we  do  not  think  that  the  cost  of  such  work 
would  be  proper  as  evidence  going  to  reduc- 
tion of  damages  which  this  tenant  would  be 
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entitled  to  receive.  If  he  is  entitled  to  recelre 
any. 

GRT7BB.  J.  I  observe  that  all  the  cases  in 
this  state  which  have  been  cited  before  ns 
i4>on  this  point  are  cases  In  the  snperior  conrt 
or  in  the  conrt  of  chancer]r.  I  think  it  proper 
to  state  that  tlils  queErtJon  has  been  conclu- 
aivel7  settled  here  by  oar  late  conrt  of  errors 
and  appeals.  In  the  case  of  Wallter's  Adm'x 
7.  Farmers'  Bank,  8  Houst  283,  284,  10  Atl. 
M,  14  Atl.  S19,  -which,  of  course,  is  antborl- 
tatlvely  binding  npon  the  superior  court,  as 
well  as  the  other  courts  of  this  state.  The 
doctrine  as  declared  in  that  case  1b  as  fol- 
lows: "In  Bngland  and  some  of  the  Ameri- 
can  states  the  early  comm<m-law  doctrine 
jarevalls  to  greater  or  less  extent,— that  the 
mortgagee  has  the  legal  title  to  mortgaged 
premiaes,  and  the  right  to  immediate  possea* 
iion  both  before  and  after  default,  as  well 
as  the  right  of  strict  foreclosure.  In  this 
state  this  view  has  been  greatly  modified. 
Here  a  mortgage,  though  in  form  a  convey- 
ance of  the  land,  is  a  mere  security  for  the 
payment  of  money.  The  mortgagor  In  posses- 
sion la  a  real  owner  of  the  land,  and  the 
mortgagee,  before  foreclosure,  x  possession 
of  the  mortgaged  premises  after  condition 
broken,  has  but  a  chattel  interest."  I  may 
add  that  it  bad  prenriously  bem  recognized 
in  oar  former  high  court  of  errors  and  ap- 
peals as  early  as  1818,  in  Bobinson  v.  Harrias' 
Lessee,  8  Bar.  283,  note. 

SPRUANOE,  J.  (charging  Jury).  In  this 
case  you  will  not  be  obliged  to  weigh  the 
evidence  for  the  purjKwe  of  determining  con- 
troverted questions  of  fact,  as  all  of  the  ma- 
terial facts  are  admitted  by  both  parties.  It 
is  agreed  that  one  Miles  Clark,  being  the 
ovmer  and  In  possession  of  a  certain  farm  in 
this  coonty,  with  his  wife,  in  1885  made  a 
mortgage  of  said  premises  to  Levi  C.  Bird, 
guardian,  conditioned  for  the  payment  of 
17,000  and  hiterest  one  year  after  date,  which 
mortgage  was  duly  recorded;  that  after- 
wards, in  1892,  Clark  and  wife  conveyed  the 
land  to  William  H.  Morsow,  who  let  the  same 
to  the  plaintiff,  William  Y.  Ellison,  from 
Karch  25, 189©,  to  March  25,  1900,— the  terms 
of  the  letting  being  that  the  tenant  should 
fainisb  one-half  of  the  phosphate  and  one- 
half  of  the  seed  wheat,  and  pay  as  rent  one- 
half  of  the  grain  raised.  In  October,  1880, 
the  tenant  seeded  35%  acres  In  wheat;  he 
fumlablng  all  of  the  seed,  under  an  agree- 
ment that  he  should  take  the  landlord's  half 
of  the  seed  from  bis  share  of  the  crop.  The 
tenant  removed  from  the  premises  on  or 
about  the  25th  of  March,  1800,  but  came 
back  when  the  wheat  was  ripe  to  harvest  the 
same,  but  was  prevented  from  so  doing  by 
Martha  D.  Dolbey  and  her  tenant,  Edgar  S. 
Stanert,  the  defoidants.  The  wheat  was,  un- 
der Mrs.  Dolbey's  dhrectlon,  harvested, 
threshed,  sold,  and  delivered  by  Stanert,  and 
the  proceed*  paid  to  Mra.  Dolbey.    Tbe  said 


mortgage  passed  tsy  sundry-  asslgpnneBte  ta. 
the  said  Martha  D.  Dolbey,  and  she  sued  out. 
a  scire  facias  thereon  to  the  Noremi>er  tens,. 
1899,  and  Judgment  was  recovered  at  tbm-. 
same  term.  A  levari  facias  was  issuad  to  tba< 
next  torm,  under  which  the  aberlfl  sold  tha> 
premises  on  January  26,  1900,  to  the  anid! 
Martha  D.  Dolbey:  and  upon  tbe  return  of' 
sale  to  the  Febraaxy  term,  IMO,  she  ob- 
tained a  writ  of  poasessioB,  wit&  stay  of 
execution  until  March  .25,  1900,— the  expira- 
tion of  the  usual  time  of  letting.  She  daima 
the  whole  of  the  said  wheat  crop  as  pur- 
chaser of  said  premises.  Tba  jdalntiff,  as- 
tenant,  claims  $829.25  tot  439  bushels  of 
wheat,  being  one-half  of  the  crop  and  one- 
half  of  the  seed,  at  76  .cents  per  buahel,  with 
Interest  from  August  fi,  1900,  making  the 
total  sum  of  $335.81. 

A  mortgage  purports  on  its  face  to  convey: 
the  mortgaged  premises  to  the  UHXtgagee^ 
subject  to  a  proviso  that  sudi  cooveyaoee 
shall  be  void  uptm  ttie  payment  of  a  certain 
sum  of  money  or  the  perfcvmanoa  of  some 
other  act  therehi  moitloned.  Notwithstand- 
ing these  terms  of  conveyance,  a  mortgage 
bas  long  since  ceased  to  be  regarded  In  this 
state  as  a  conveyance  oi  property  to  the 
mortgagee.  In  Cooeh's  Lessee  t.  Gerry,  3 
Har.  280,  decided  hi  1810,  Chief  Justice  Bay- 
ard said:  "The  mortgage  is  regarded,  botii 
at  law  and  in  equity,  as  a  mere  security  for 
the  debt;  and  Lord  Mansfield,  In  the  case  of 
Rex  r.  Inhabitants  of  St.  Mlduel'a,  Dong. 
630,  says  'it  is  an  affront  to  common  sense  - 
to  say  the  mortgagor  is  not  the  real  owner*; 
that  the  mortgagee,  notwithstanding  the 
form,  has  but  a  chattel,  and  a  mntgage  la 
only  a  security.' "  This  has  been  the  uniform 
view  taken  by  the  courts  of  this  state,  so  far 
as  we  have  any  knowledge.  The  last  report- 
ed case  in  this  state  in  which  this  subject 
was  considered  is  Seals  v.  Ghadwlck,  2  Penne> 
will,  381,  45  AU.  718,  decided  by  the  court  hi 
bank  on  March  8th  of  the  present  year.  In 
which  tiie  court  say:  "It  ia  well  settled  In 
tills  state  that  a  mortptge  Is  merely  a  se- 
curity for  the  payment  of  a  debt  or  thA 
performance  of  some  other  condition.  The 
estate  of  the  mortgagor  in  the  land  remains 
in  him,  and  passes  to  his  assignee,  devisee^ 
or  heir,  subject  to  the  lien  of  the  mortgage. 
What  is  called  the  'equity  of  redemption'  la 
here  the  title  to  the  mortgaged  land,  with  the 
right  to  redeem  it  from  the  Incumbrance  of 
the  mortgage.  The  mortgagee  takes  by  the 
m<Htgage  no  title  to  the  land,  bat  merely  a 
lien  npon  It,  which,  npon  bis  dying  intestate^ 
passes,  not  to  lils  heir  at  law,  but  to  his  ex- 
ecutor or  administrator.  A  mortgage  no  more 
devests  the  title  of  the  mortgagor  in  the  mon- 
gaged  land  than  does  a  gmeral  Judgment 
devest  the  title  of  the  defendant  in  land 
bound  by  the  lien  of  such  Judgment" 

While  these  general  principles  are  admitted 
by  the  counsel  for  the  defendants,  he  in- 
sists that  the  pnrcbaser  of  land  at  a  sale  un- 
der a  mortgage  acquires  a  title  to  ail  crops 
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growing  apon  the  land  at  the  time  of  sale, 
whether  they  were  planted  or  cast  by  the 
owner  of  the  land  or  by  his  tenant.  It  is  the 
policy  of  the  law  of  this  state,  as  disclosed 
by  our  decisions  and  statutes,  to  encourage 
the  use  and  cultlTatlon  of  land.  A  sale  of 
land  upon  execution,  whether  the  execution 
be  upon  a  general  Judgment  or  a  Judgment 
upon  a  mortgage,  does  not  immediately  ter- 
minate a  tenancy,— before  the  expiration  of 
the  current  year  of  quch  tenancy.  On  the 
contrai7,  section  28,  c.  Ill,  of  the  Revised 
Code  (page  836),  recognizes  the  continuance 
of  the  tenancy  after  such  sale,  by  providing 
for  the  apportionment  of  rent  between  the 
lessor  and  the  purchaser,  and  the  methods 
for  the  recovery  of  th^lr  respective  propor- 
tions. The  provisions  of  said  chapter  111  in 
reference  to  writs  of  possession  are  instruct- 
ive as  to  the  question  under  consideration. 
Section  42  of  said  chapter  Is  as  follows:  "On 
making  the  rule  for  a  writ  of  possession  ab- 
solute, the  court  may  direct  a  reasonable 
stay  of  execution.  If  the  person  in  posses- 
sion be  a  tenant,  execution  shall  be  stayed 
until  the  usual  expiration  of  the  year  of  ten- 
ants, according  to  the  custom  of  letting  in 
the  place,  or  neighborhood,  wherein  the 
premises  are  situate."  These  provisions  are 
not  limited  to  sales  under  executions  upon 
general  Judgments,  but  are  equally  applica- 
ble to  the  sales  under  executions  upon  Judg- 
ments on  mortgages.  In  cases  of  tenancy  of 
the  character  admitted  to  have  existed  in 
this  case,  the  tenant,  by  the  general  and 
well-recognized  custom  in  this  state,  is  en- 
titled to  the  way-going  crop.  The  right  to 
the  way-going  crop  exists  in  the  tenant, 
whether  the  letting  is  terminated  by  notice  of 
the  landlord  to  quit  at  the  end  of  the  year, 
or  by  writ  of  possession,  with  a  stay  as  to 
the  tenant  until  the  end  of  the  current  year. 
Is  Clark  v.  Banks.  6  Houst  692,  693,  the 
court  say:  "It  is  a  rule  of  law,  applying 
generally  to  the  case  of  landlord  and  tenant, 
that  all  the  rights  of  the  latter  end  absolute- 
ly with  the  tenancy;  but  there  was  always  a 
custom,  with  respect  to  agricultural  hold- 
ings, that  the  tenant,  if  he  sowed  in  the  fall 
a  crop  of  grain  (wheat,  for  example)  which 
required  for  its  ripening  a  period  greater 
than  the  unexpired  time  of  the  lease,  should 
have  the  right  to  enter  upon  the  land  when 
it  matured  and  harvest  It.  Indeed,  with  re- 
spect to  that  crop,  the  ground  upon  which  it 
was  sowed  was  treated  as  being  still  In  the 
rightful  possession  of  the  tenant;  so  much 
so  that  an  action  of  trespass  would  lie  for 
him  agralnst  any  one  who  entered  upon  it. 
Some  of  the  authorities  state  that,  as  to  the 
land  bearing  such  crop,  the  lease  of  it  is  ex- 
tended until  such  reasonable  time  after  the 
grain  is  cut  as  will  give  the  tenant  ample 
opportunity  to  secure  and  market  it.  This 
<!ourt  has  allowed  such  tenant  bis  action  of 
trespass  for  injury  to  his  crop  after  the 
period  fixed  for  his  tenancy  had  expired, 
us  giving  sanctioa  to  the  doctrine  I  have 


stated.  This  crop  Is  called  the  Nray-going 
crop,'  and  the  tenant  the  'off-going  tenant.'  " 
The  right  to  the  way-going  crop  may  be  de- 
feated by  the  express  agreement  of  the  par- 
ties, but  In  the  absence  of  any  such  agree- 
ment the  right  to  the  way-going  crop  exists 
In  favor  of  the  tenant,  under  the  general 
custom  in  this  state.  In  the  case  of  a  letting 
on  shares,  where  there  Is  a  right  to  the  way- 
going crop,  the  tenant  may,  after  the  expira- 
tion of  his  term,  and  after  his  removal  from 
the  premises,  return  and  gather  the  crop  and 
prepare  it  for  market  For  these  purposes 
he  Is  deemed  to  be  in  possession  of  the  crop, 
and  the  landlord  has  no  right  to  Interfere 
with  his  possession.  Until  his  share  Is  sepa- 
rated, the  landlord  has  no  interest  In  ttae 
crop  which  can  be  taken  In  execution  against 
him,  except  by  laying  an  attachment  In  tbe 
hands  of  the  tenant  as  garnishee. 

The  defendants  request  us  to  instmct  yon 
that,  if  you  find  for  the  plaintiff,  his  damage 
should  be  the  value  of  his  share  of  the  crop 
at  the  time  the  writ  of  replevin  was  execut- 
ed, less  what  It  would  have  cost  him  to  har- 
vest the  same.  We  decline  so  to  charge.  If 
the  tenant  was  in  lawful  possession  of  tbe 
crop,  and  the  defendants  ousted  him  of  that 
possession,  and  gathered  the  crop  and  pre- 
pared it  for  market  against  his  will,  they  did 
so  at  their  own  risk.  If  the  valne  of  the 
tenant's  property  was,  against  his  will,  in- 
creased by  the  labor  and  money  of  the  de- 
fendants, the  tenant  is  entitled  to  the  benefit 
of  such  Increased  value.  (Exception  noted 
for  the  defendants.) 

Verdict  for  plaintiff  for  $835.81. 


MORRIS  V.  WINCHESTER  REPEATING 
ARMS(X). 

(Supreme  Court  of  Elrrors  of  Connecticat.    May 
29,  1901.) 

BIASTBR  AND  8BRVANT— INJURY  TO  SERVANT 
—  NBQLIQBNCB  —  DAMAOBS  —  PLEADING  — 
TRIAL— DEMURRER  OVERRULED  —  FINDINGS 
OF  FACT-CORRECTION— EVIDBNCB-SPBCIAIj 
DAMAOBS— APPEAL  AND  ERROR. 

1.  Under  Pub.  Acts  1897,  p.  884,  providiflg 
that  in  every  action  of  tort  in  which  judgment 
is  rendered  for  the  plaintitE  on  a  demurrer  to 
the  complaint  being  overruled,  and  there  is  a 
bearing  in  damages,  such  bearing  shall  be  to 
the  jury,  unless  the  defendant  within  60  days 
after  the  return  day  of  said  action  gives  notice 
of  his  intention  not  to  plead  over,  where  de- 
fendant gives  such  notice  the  damages  ahooid 
he  assessed  by  the  court. 

2.  Under  Pub.  Acts  1897,  p.  924,  providing 
that,  in  an;  hearing  in  damages  after  demur- 
rer to  complaint  overruled,  the  defendant  shall 
not  be  permitted  to  offer  evidence  to  contradict 
any  allegations  in  the  plaintiff's  complaint,  ex- 
cept such  as  relate  to  the  amount  of  damages, 
unless  he  shall  have  given  notice  of  his  inten- 
tion to  contradict  such  allegations,  or  to  deny 
plaintiff's  right  to  maintain  the  action  or  prove 
any  matter  in  defense,  in  the  absence  of  snob 
notice,  where  such  notice  is  given  the  court  can- 
not assess  substantial  damages  if  the  defendant 
in  an  action  for  negligence  disproves  the  negU- 
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gence,  or  establishes  any  valid  defense  of  whidi 
notice  has  been  given. 

3.  Where,  in  an  action  for  neKligence,  the 
defendant,  after  demurrer  overruled,  serves  no- 
tice of  intention  to  contradict  the  allegations 
of  negligence  and  to  prove  specified  matters  of 
defense,  the  issnes  so  framed  are  to  be  tried 
as  on  formal  pleadings,  except  that  the  bnrden 
If  on  the  defendant  of  provmg  the  absence  of 
negligence  on  his  part,  or  contributory  negli- 
gence by  plaintiff. 

4.  Where,  In  an  action  for  negligence,  the  de- 
fendant, after  demurrer  to  complaint  overruled, 
gives  notice  of  intention  to  contradict  the  alle- 
gations of  negligence,  if  there  is  no  evidence  on 
negligence  the  damages  proved  must  be  assess- 
ed; bnt,  if  there  is  evidence  on  the  question  of 
negligence,  the  court  must  give  the  facts  it 
may  find  established  by  a  preponderance  of  the 
proof  their  legitimate  and  legal  effect. 

5.  Under  Gen.  St.  |  1111,  providing  that  all 
courts  shall  keep  a  record  of  their  proceedings, 
and  cause  the  facts  on  which  they  form  their 
final  Judgments  to  appear  on  'the  record,  and 
that  such  findings,  if  requested  by  any  party, 
shall  specially  set  forth  such  facts,  sach  re- 
qnest  snonld  precede  the  judgment. 

6.  Under  Gen.  St.  {  1107,  providing  that, 
when  the  parties  shall  join  in  an  issue  of  fact 
and  put  themselves  on  the  court  for  trial,  the 
jndge  may  hear  and  try  the  same  without  a 
jary  and  award  damages  and  costs,  but  in  such 
trials,  on  the  motion  of  either  party,  the  court 
shall  find  the  facts  on  which  ue  Judgment  is 
founded,  and  canse  such  finding  to  l^ome  a 
part  of  the  record,  such  motion  should  be  made 
after  the  entry  of  the  judgment. 

7.  Where,  in  an  action  tried  by  the  court 
withont  a  Jury,  the  court,  prior  to  the  rendition 
of  jnd^ent,  prepared  a  finding  of  facts,  on 
which  judgment  was  based,  and  filed  the  finding 
on  the  day  judgment  was  rendered,  and  defend- 
ant afterwards  requested  that  such  finding  be 
made,  and  also  moved  that  such  finding  be 
made  a  part  of  the  record,  and  there  was  no 
compliance  with  such  request  or  motion,  except 
the  finding  already  filed,  the  finding  so  filed 
ihonld  be  deemed  a  part  of  the  record. 

8.  Where,  in  an  action  for  negligence,  tried 
by  the  court  after  demurrer  to  the  complaint 
was  overruled,  the  court  sets  forth  in  the  judg- 
ment record  the  facta  found  supporting  its 
conelnsion,  error  may  be  assigned  in  respect  to 
the  conclusloas  drawn  from  such  facts. 

9.  While  plaintiff  was  employed  in  defend- 
ant's cartridge  factory,  her  hand  was  crushed 
in  a  machine  which  was  claimed  to  be  defect- 
ive. The  court  found  that  the  treadle  wna  so 
arranged  that  a  pressure  of  3^  pounds  moving 
the  treadle  1\^  inches  set  the  machine  in  mo- 
tion: that  the  treadle  was  so  arranged  as  to  be 
e«»ily  moved  by  her  foot,  dress,  or  chair 
striking  against  it;  and  that  such  construction 
and  arrangement  were  negligent  In  fact,  a 
pressure  of  3^  pounds  would  not  set  the  ma- 
chine in  motion,  unless  it  was  continued  until 
the  treadle  was  moved  6  inches,  and  there  was 
no  evidence  to  support  the  court's  finding  on 
this  point.  Held,  that  a  judgment  based  on  the 
conelnsion  that  there  was  actionable  negligence, 
foanded  on  such  finding,  without  evidence, 
should  be  reversed. 

10.  Where  the  owners  of  a  cartridge  factory, 
after  an  employ^  had  been  injured  by  one  of 
the  machines  while  removing  shells  therefrom, 
issued  orders  that  the  power  should  be  turned 
off  sncb  machines  while  doing  such  work,  the 
Issuing  of  »ttch  orders  at  that  time  doea  not 
sopport  a  conclusion  that  such  owners  were 
negligent  in  not  issuing  the  orders  before  the  ac- 
cident occurred. 

11.  In  an  action  against  the  owners  of  a  car- 
tridge factory  for  injury  to  plaintiff's  hand  by 
l>eing  crushed  in  a  defective  machine,  the  com- 
plaint alleged  that  plaintiff  was  a  mill  opera- 
tor, bat  contained  no  allegation  indicating  any 


otiier  employment  or  of  special  damages.  The 
court  admitted  evidence  that  she  had  also  been 
employed  as  an  accompanist  on  the  piano, 
and  could  earn  at  that  employment  three  dullar* 
an  evening.  Held,  that  tne  admission  of  such 
testimony  was  error,  since  special  damages  can- 
not be  recovered  unless  alleged,  and  the  -evi- 
dence was  not  admissible  for  the  purpose  of 
showing  the  extent  of  the  injury. 

12.  Where  paragraphs  in  the  draft  findings 
on  appeal  from  a  judgment  entered  on  a  trial 
by  the  court  are  not  stated  in  accordance  with 
the  rules  of  the  court,  the  judge  may  refuse  to 
consider  or  mark  them,  especially  if  framed 
in  a  manner  discourteous  to  the  court. 

On  Motion  to  Rectify  Appeal. 

1.  Ob  appeal  from  a  judgment  in  an  action 
for  negligence,' tried  by  the  court  on  demurrer 
overruled,  the  trial  judge  marlced  certain  find- 
ings of  fact  in  defendant's  prayer  as  "Not  prov- 
en." Defendant's  application  to  the  trial  court 
to  correct  such  marldng  was  denied,  though  the 
findings  were  fully  supported  by  the  evidence. 
Held,  under  Pub.  Acts  1897,  p.  890,  providing 
that,  in  any  draft  of  a  proposed  finding  in  a 
rfvil  action  tried  by  the  court,  the  party  may 
incorporate  such  facts  as  he  claims  to  have 
proven  and  to  be  material  for  the  presentation 
of  any  errors  of  law  on  which  he  relies  as 
grounds  of  appeal,  and  either  party  may  move 
to  correct  the  findings  as  filed,  and,  if  refused, 
may  annex  all  the  evidence  claimed  by  either 
party  to  be  material  in  determining  as  to  tbe 
existence  of  such  fact,  which  shall  be  filed 
with  any  other  evidence  deemed  by  the  judge 
to  be  material  and  made  a  part  pf  the  record, 
the  party  may  apply  to  the  supreme  court  for 
correction  of  sucu  finding,  and  on  such  applica- 
tion the  finding  should  be  corrected. 

2.  Where,  on  an  appeal  from  a  judgment  en- 
tered on  trial  by  the  court,  the  judge  marks 
certain  findings  of  fact  in  defendant's  draft 
"Proven,"  he  may  change  such  marking,  if  er- 
roneous, but  in  such  case  the  record  should 
show  the  facts  as  to  sncb  nurklnga  and  change. 

3.  Where  an  application  to  correct  tlie  record 
on  appeal  is  fully  supported  by  depositions,  and 
the  adverse  party,  having  had  notice  of  the 
application,  does  not  file  any  answer  or  oppos- 
ing affidavits,  such  failure  should  be  regarded 
as  conclusive  that  the  facts  stated  in  the  appli- 
cation are  undisputed,  and  the  application 
should  be  granted. 

Appeal  from  superior  court.  New  Haven 
county;  George  W.  Wheeler,  Judge. 

Action  by  Lillian  O.  Morris  against  the 
Winchester  R^)eating  Arms  Ck>mpany.  From 
a  judgment  for  plalntlfl,  defendant  appeals. 
Reversed. 

It  appears  from  the  facts  as  found  by  the 
trial  court  that  the  plaintiff,  a  servant  of  the 
defendant,  was  injured  while  operating  a 
feed  dial  upright  press,  used  for  the  purpose 
of  reducing  cartridge  shells  to  a  desired  size 
and  shape,  and  known  as  the  "Butterfly. 
Clutch  Press."  Tbe  press  Is  wholly  made  of 
metal,  except  the  treadle,  which  is  of  wood. 
The  base  or  platform  of  the  press  is  sup- 
ported on  Iron  legs.  The  bottom  of  the  base 
is  about  25  Inches  from  the  floor.  On  tc^  of 
the  base  of  the  press  Is  a  circular  plate,  on 
top  of  which  revolves  the  dial,  on  which  are 
placed  the  shells  intended  to  be  reduced  to 
proper  shape.  Above  the  dial  Is  the  gate, 
which  is  a  piece  of  Iron  Into  the  bottom  of 
which  are  Inserted  certain  dies  for  reducing 
the  shells.    Tbe  sides  of  tbe^icate  arer  w 
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arranged  as  to  operate  up  and  down  between 
two  iqvight  ways  attached  to  the  base  of 
tlie  press.  The  dial  projects  towards  the 
operator  about  4%  Inches  beyMid  the  base  of 
the  pieBS.  A  wooden  bench  supported  on 
wooden  legs  extends  along  the  front  and 
aides  of  the  press.  The  sides  of  this  bench 
are  slightly  raised,  so  as  to  furnish  a  place 
for  the  deposit  of  the  shells.  The  bench  ex- 
tends In  front  about  11  Inches  beyond  the 
base  of  the  press,  and  about  VA  inches  be- 
yond the  circular  plate  supporting  the  dial. 
From  the  bottom  of  the  bench  to  the  floor 
Is  about  26  inclin.  When  the  machine  is  in 
c^eratloD  the  gate  moves  rapidly  up  and 
down,  rising  and  falling  a  distance  of  8% 
inches.  The  operator,  sitting  In  front  of  the 
press,  and  close  to  the  woodoi  bench,  feeds 
shells  to  the  dial,  which,  revolTing,  brings 
each  shell  under  the  appropriate  die  Inserted 
in  the  gate;  and,  after  each  die  has  engaged 
OtK  shell,  which  is  thus  reduced  to  the  proper 
size  and  shape,  the  shell  drops  into  the  bench 
beneath.  Power  is  transmitted  to  the  press 
by  means  of  a  belt  which  passes  over  the 
hub  of  the  fly  wheel.  Hie  operator  turns 
off  this  power  each  noon  and  evening  by 
means  of  a  shipper.  The  power  does  not 
move  the  machinery  of  the  gate  and  dial  ex- 
cept when  the  treadle  is  pressed  down. 
When  the  machtne  is  not  operating,  the  gate 
Is  at  rest  Its  Imttom  is  then  about  3% 
inches  above  the  dial;  and  the  end  of  the 
treadle  which  is  nearest  the  operator  is  then 
about  6  Inches  above  the  floor.  To  set  the 
machine  in  motion  the  operator  places  her 
foot  on  the  treadle,  pressing  it  down  atx>ut 
6  inches  to  the  "floor;  and  so  long  as  the 
treadle  is  held  in  that  position  the  gate  moves 
rapidly  up  and  down,  the  dies  engaging  the 
shells  on  the  rewiring  dial.  When  the  pres- 
sure is  removed -from  the  treadle.  It  rises  to 
its  first  position,  the  machine  ceases  to  op- 
erate, and  the  gate  Is  at  rest.  It  Is  a  part  of 
tbe  operator's  doty  to  ascertain  whether  the 
sheila  are  scratched  in  the  process  of  re- 
ducing. This  may  be  done  by  taking  them 
op  after  the  completion  of  the  process,  Just 
before  they  woidd  drop  into  the  bench  be- 
low; but  it  is  also  necessary  frequently  to 
take  the  foot  from  the  treadle,  thus  stopping 
the  operation  of  the  machine  and  bringing 
the  gate  to  rest,  and  to  take  out  from  under- 
neath the  gate  the  shells  for  examination 
between  the  first  and  second  reducing  tbere- 
,  of.  While  the  plaintiff  bad  her  hand  under 
tbe  gate  in  the  performance  of  this  duty,  the 
gate  fell  and  crushed  her  fingers,  and  this 
is  the  injury  complained  of.  Other  facts 
material  to  the  decision  appear  in  the  opin- 
ion. 

Henry  Stoddard  and  James  T.  Moran,  for 
appellant  J.  Bimey  Tuttle  and  James  Bish- 
op, for  appellee. 

HAMKRSLET.  J.  (after  stating  the  facts). 
The  court  below  rendered  Judgment  for  the 
plahatifl,  including  substantial  damages,  xti^- 


on  demurrer  overruled.  In  aetiaaa  of  tort 
damages  in  a  Judgment  upon  default  or  de- 
murrer overruled  are  assessed  by  the  court 
when  the  defendant  within  the  prescribed 
time,  gives  vrrltten  notice  of  his  intention 
to  suffer  a  default  or  to  refuse  to  plead  over. 
Pub.  Acts  1887,  p.  884.  Upon  a  hearing  In 
damages  in  actions  for  negligence  the  de- 
fendant cannot  contradict  the  negligence  as 
alleged  in  the  complaint  nor  the  right  of  the 
plaintiff  to  maintain  such  action,  unless  he 
files  a  written  notice  stating  the  allegations 
and  subject-matter  he  intends  to  contradict, 
and  his  Intention  to  deny  such  right  and  to 
prove  any  specified  matter  of  defense.  Pub. 
Acts  1897,  p.  924.  When  these  statutory  no- 
tices are  not  filed,  the  only  qnestioDs  that 
can  arise  upon  tbe  bearing  relate  to  the 
amount  of  damages  resulting  from  the  neg- 
ligence as  alleged;  but  when  they  are  filed 
the  court  cannot  assess  substantial  damages 
If  the  defendant  disproves  the  negligence  as 
alleged,  or  establishes  any  valid  defense  of 
which  notice  has  been  given;  and  in  such 
case  tbe  assessment  of  damages  necessarily 
involves  an  adjudication  upon  the  facts  al- 
leged in  the  complaint,  practically  put  in 
issue  by  the  notice,  and  upon  the  sufficiency 
of  the  facts  as  proved  to  establish  the  legal 
liability  of  the  defendant,  and  the  Judgment 
for  all  practical  purposes,  determines  the 
question  of  actionable  negligence,  as  in  a 
trial  to  the  court  upon  an  answer  to  the 
complaint;  the  only  essential  difference  be- 
ing that  in  a  trial  upon  Issues  framed  by 
formal  pleadings  the  burden  of  proof  in  re- 
spect to  the  negligence,  Including  the  absence 
of  contributory  negligence,  rests  upon  the 
plaintiff,  while  upon  a  hearing  in  damages 
that  burden  rests  upon  the  defendant  It 
must  be  noted,  however,  that  this  Is  mainly 
a  rule  as  to  order  and  preponderance  of 
proof.  If  there  is  no  evidence  as  to  negli- 
gence, tbe  substantial  damages  proved  must 
be  assessed;  but  if  there  is  evidence,  then 
the  question  is  to  be  determined  by  that 
evidence,  and  the  court  must  give  to  the  facts 
it  may  find  established  by  a  preponderance 
of  proof  their  legitimate  legal  effect  Julian 
v.  Granite  Co.,  71  Conn.  632,  637,  42  AtL  894; 
Lawler  v.  Railway  Co.,  72  Conn.  74,  85,  43 
Atl.  545.  In  the  present  case  tbe  statutory 
not!''C8  were  filed.  Our  statutes  of  proce- 
dure relating  to  the  presentation  of  errors 
in  law  to  this  court  for  correction  apply  in 
general  to  a  Judgment  on  default  or  demurs 
rer  overruled,  thus  Involving  an  adJudicatiOD 
on  tbe  facts  alleged  In  the  complaint  and 
on  the  sufQcIency  of  the  facts  found  to  es- 
tablish actIonal>ie  negligence. 

Prior  to  the  rendition  of  Judgment  the  trial 
court  prepared  a  "finding  of  facts  upon  which 
Judgment  is  based,"  and  this  finding  was 
filed  on  the  day  of  rendition  of  Judgment. 
The  defendant  moved  and  requested  the  court 
to  find  the  facts  on  which  its  Judgment  is 
founded,  to  specially  set  forth  those  facts, 
and  cause  snch  findhog  to,beoome,a  part  of 
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the  record,  portnant  to  tectlons  IIW  anfl 
1111  of  the  General  Statirtes.  This  motton 
apt«ar8  to  have  been  filed  subseque&t  to  ren- 
dition of  ]ud{(Bient  The  neaue^  to  special- 
ly set  foi-th  the  lacta  referred  to  in  section 
1111  would  ordinarHj  precede  the  Judgment, 
as  Qie  section  CMitemplates  the  incorpora- 
tion of  these  facts  in  the  Judgment  file,  hut 
the  motion  to  find  the  facts  In  pargiiance  of 
section  1107  would  naturally  follow  the  Judg- 
ment The  facts  as  found  are  made  a  part 
of  the  trial  record,  hmt  are  ordlnailly  added 
after  the  completion  of  the  Judgment  file. 
The  use  of  the  request  and  also  of  the  mo- 
tion is  not  good  practice.  In  view  of  the 
fact  that  the  finding  acctwopanytng  the  Judg- 
ment file  is  the  only  compliance  with  the 
request  and  motion  of  the  defendant,  we 
think  that  finding  was  treated  by  the  trial 
court  and  should  be  treated  by  this  court, 
as  a  part  of  the  Judgment  record.  It  may 
be  doubtful  whether  sections  1107  and  1111, 
as  first  enacted,  applied  to  a  Judgment  like 
the  one  before  us.  They  have  been  retained 
in  substance  through  varlons  modifying 
changes  in  procedure,  and  the  extent  of  snch 
modification  has  not  been  very  clearly  ex- 
pressed, BO  that  It  Is  difficult  to  apply  a 
strictly  literal  construction  to  all  existing 
legislation  on  this  subject  We  have  held 
that  theee  sections.  In  connection  with  cog- 
nate legislation,  should  be  liberally  construed 
in  furtherance  of  the  Intention  to  enable  this 
court  to  exercise  Its  Jurisdiction  in  correct- 
ing errors  In  law  in  conclnalons  or  inferences 
ultimate  or  subordinate  that  may  be  drawn 
by  the  trial  court  from  the  facts  Which  It 
has  found.  Winsted  Hosiery  Co.  v.  New 
BrlUin  Knitting  Co.,  69  Conn.  665,  S76,  38 
Atl.  310;  Nolon  v.  Railroad  Co.,  70  Conn.  169, 
177.  30  Atl.  115;  Hoadley  v.  Bank,  71  Conn. 
R99,  612,  42  Ati.  667.  It  has  been  the  usual, 
and  would  seem  the  better,  practice,  In  Judg- 
ments on  defautt  ot  demurrer  overruled,  not 
t»  set  forth  In  th«  Judgment  file  or  record 
the  facts  snpportlng  tlie  coDchislon  of  action- 
«hle  negligence.  When  error  la  claimed  in 
naacblng  the  facts  found  and  conclusions 
drawn  from  tbem,  the  «|«estion  can  be  pre- 
sented more  clearly  by  simply  Including  the 
facts  found  in  their  proper  form  In  the  find- 
ing for  appeal;  but  if  the  court  chooses  to 
make  tbem  a  part  of  tbe  Judgment  record, 
whether  with  or  without  request,  we  thlnls 
cnar  may  be  assigned  In  lespect  to  the  con- 
rimtom  drawn  from  facts  thns  made  a  part 
of  the  record,  altbongb  the  Judgment  Is  ren- 
dered open  demurrer  overruled.  Oat  pecul- 
iar law  relating  to  hearings  in  damages  nec- 
esntrlly  maleea  the  J-ndgment  In  su<yh  case 
somewhat  of  an  anomaly,  and  the  dlfllcultles 
arisiag  from  such  an  anomalous  condition 
Earast  be  flolved  by  practical  considerations. 

The  trial  covrt  has  also  made  upon  de- 
feadant's  reqneet  a  finding  of  facts  for  ap- 
leaL  By  the  «|veal  the  defendant  attacks 
the  Jtfflgment,  n«t  <mly  for  errors  in  the  con- 
duct of  the  trtal.  trot  also  for  error  in  con- 


clusions of  law  not  fully  apparent  <m  the 
trial  record.  In  order  to  present  the  latter 
claim,  the  finding  tot  appeal  sets  forth  more 
In  detell  and  In  different  form  the  facts  in- 
cluded In  the  Judgment  record,  and  other 
facts  tnsisted  upon  as  material  to  the  errors 
claimed  In  the  conclusions  of  the  court.  The 
main  contention  pertains  to  the  legal  suffi- 
ciency of  the  facts  and  conclusions  on  wblch 
the  Judgment  Is  founded,  and  to  errors  In 
law  claimed  to  have  Induced  or  Influenced 
the  court  In  reaching  those  facts  and  con- 
dnsions. 

The  subject  of  thh  contention  lies  wlthrtn 
a  narrow  compass.  The  injury  complained 
of  was  received  while  operating  a  feed  dial 
upright  press  used  for  the  purpose  of  re- 
ducing cartridge  shells  to  a  desired  size  and 
shape,  and  resulted  from  the  plaintiffs  pla- 
cing her  hand  under  the  gate  of  the  machine, 
whlrti  struck  and  crushed  her  fingers.  It  Is 
dsrtmed  that  these  conditions — the  placing  of 
the  hand  and  the  fall  of  the  gate  at  tliat 
time — ^were  due  to  the  negligence  of  the  de- 
fendant The  negligence  charged  consists  In 
the  faHttre  of  a  master  to  perform  the  legal 
duty  he  owes  to  his  servant,  and  is  alleged 
in  the  complaint  In  two  ways:  (1)  The  de- 
fendant ordered  the  plaintiff  to  take  out  the 
shells  from  beneath  the  gate  between  the 
first  and  second  reducing  thereof.  To  do 
tWs,  It  was  necessary  for  her  to  place  her 
hand  In  a  dangerous  position  under  the  dies. 
The  defendant  did  not  warn  the  ptalnttff 
that  said  work  was  dangerous.  The  negll- 
grence  consisted  In  ordettng  the  plaintiff  to 
do  this  work  without  notifying  her  that  said 
work  was  attended  with  great  danger.  <2) 
The  machine  was,  to  the  knowledge  of  the 
defendant.  In  a  dangerous  and  defective  con- 
dition. The  negligence  consisted  in  allowing 
said  machine  to  remain  In  saM  defective  anfl 
dangerous  condition,  and  In  not  provWhig 
safe  appliances  and  machinery  In  conducting 
its  business,  and  for  the  use  of  Gte  plalntftt 
as  one  of  Its  servants. 

1.  t>o  the  facts  on  which  the  Jndgment  Is 
fcrtmded  warrant  the  conclusion  of  the  de- 
fendant's actionable  negligence?  We  tMnk 
they  do  not.  In  respect  to  the  first  ground 
alleged,  unless  as  to  such  portions  of  that 
ground  as  may  be  Included  in  the  second 
ground.  It  Is  apparent  from  the  facts  that 
taking  shells  from  the  dial  between  the  first 
and  second  reducing,  by  placing  the  hand 
under  tbe  gate.  Is  a  part  Of  the  necessary 
duty  of  the  operator,  Is  practically  impossible 
unless  the  gate  Is  at  rest,  and  when  the  gate 
is  at  rest  Is  not  dangerous,  unless  the  ma- 
chine Is  Improperly  constructed  or  In  de- 
fective condition,  or  the  operator  disregards 
the  Instruction  and  warning  given  to  the 
plaintiff  by  the  defendant,  "never  to  put  her 
hand  under  the  gate  while  the  foot  Is  on  the 
treadle."  We'  thWk  It  plain  that  the  action- 
able negligence,  If  any,  consisted,  not  In  or< 
derlng  the  plaintiff  to  perform  this  necessary 
part  of  her  employment,'  not  tj^  falling  to 
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warn  the  plaintiff  of  any  danger  known  to 
the  defendant  which  was  so  necessarily  ap- 
parent as  to  be  fully  known  to  the  plaintiff, 
but  in  allowing  the  plaintiff  to  perform  this 
part  of  her  employment  upon  a  machine 
known  to  the  defendant,  and  not  to  the 
plaintiff,  to  be  in  a  defective  and  dangerous 
condition,  and  in  not  providing  safe  appli- 
ances and  machinery  for  the  use  of  the  plain- 
tiff as  one  of  its  employes.  In  other  words, 
in  order  to  support  the  judgment  the  second 
ground  of  negligence  alleged  must  have  been 
lawfully  found.  The  judgment  record  recites" 
a  large  number  of  facts,  ultimate,  subordi- 
nate, and  evidential.  In  this  particular  it 
goes  much  further  than  the  statute  requires, 
and  the  finding  of  many  facts  apparently  Ir- 
relevant to  the  conclusion  actually  reached 
makes  it  a  little  difficult  to  ascertain  on  what 
facts  the  Judgment  was  founded.  As  rele- 
vant to  the  conclusion  of  the  defendant's 
negligence  as  the  cause  of  the  thing  actually 
done  resulting  in  the  injury,  the  facts  may 
be  thus  classed:  Those  supporting  the  con- 
clusion that  the  thing  done  might  have  oc- 
curred In  any  one  of  nine  different  ways,  one 
or  more  of  them  Implying  that  it  was  the  re- 
sult either  of  the  defendant's  negligence  In 
furnishing  a  machine  of  improper  construc- 
tion or  in  defective  condition,  or  of  the  plain- 
tiff's contributory  negligence,  or  of  pure 
accident;  those  supporting  ttie  conclusion 
reached,  and  found  as  a  fact  by  the  court, 
as  to  how  the  thing  which  caused  the  injury 
was  done;  those  supporting  the  conclusion 
that  the  machine  in  use  was  one  of  a  dan- 
gerous construction.  It  is  claimed  that  these 
facts  do  not  warrant  the  conclusion  of  ac- 
tionable negligence;  that  some  of  them  are 
necessarily  wholly  inconsistent  with  that 
conclusion.  It  is  also  claimed  that  in  reach- 
ing some  of  the  essential  facts  an  error  in 
law  intervened,  so  material  as  to  vitiate  the 
Judgment  It  will  be  sufficient  to  consider 
the  last  claim. 

2.  Is  the  exception  that  errors  in  law  inter- 
vened in  reaching  conclusions  essential  to 
support  the  judgment  well  taken?  We  think 
it  is.  The  following  facts  appear  as  sup- 
porting or  relevant  to  the  conclusion  of  ac- 
tionable negligence:  It  was  a  part  of  the 
plaintiff's  duty  as  an  operator  to  frequently 
place  her  hand  under  the  gate  when  at  rest, 
for  the  purpose  of  removing  shells  for  ex- 
amination. This  act  Is  unattended  with  dan- 
ger In  a  machine  operating  normally,  unless 
while  the  band  is  under  the  gate  force  Is 
applied  to  the  treadle  sufficient  to  move  It 
far  enough  to  put  the  machine  in  operation. 
The  defendant  had  Instructed  the  plaintiff 
bever  to  put  her  hand  under  the  gate  when 
her  foot  was  on  the  treadle.  The  danger 
from  moving  the  treadle  so  as  to  set  the  ma- 
chine In  motion  while  the  hand  was  under 
the  gate  was  apparent  and  known  to  the 
plaintiff.  The  plaintiff  placed  her  hand  Un- 
der the  gate  when  It  was  at  rest.  The  ma- 
chine was  operating  normally.    Before  the 


hand  was  removed,  force  was  applied  to  the 
treadle  sufficient  to  put  the  machine  In  op- 
eration. In  consequence  of  the  force  so  ap- 
plied, the  machine  was  set  in  motion  and 
the  injury  inflicted.  Each  of  these  facts  Is 
necessarily  Involved  in  the  facts  set  forth  In 
the  Judgment  record.  That  they  are  so  nec- 
essarily Involved  by  any  reasonable  reading 
of  that  record  Is  made  more  certain  by  the 
finding  for  appeal  In  the  defendant's  draft 
finding  the  fact  that  at  the  time  of  the  In- 
Jury  the  machine  was  operating  normally  Is 
set  forth  In  paragraphs  82,  83,  and  84,  and 
as  so  set  forth  is  a  distinct  statement  of  a 
fact  necessarily  Involved  In  the  facts  recited 
in  the  judgment  record.  A  motion  to  correct 
the  finding  for  appeal  so  as  to  include  a  dis- 
tinct statement  of  this  fact  was  made  and 
denied.  We  think  a  distinct  statement  of 
this  fact  In  the  finding  for  appeal  may  fairly 
be  regarded  as  material  to  the  clear  pres- 
entation of  questions  of  law  decided  by  the 
trial  court,  and  it  appears  from  the  judgment 
record,  as  well  as  from  other  facts  found  and 
stated  in  the  finding  for  appeal,  to  have  been 
admittedly  and  indisputably  a  fact  found  by 
the  trial  court.  We  have  therefore  treated 
the  finding  for  appeal  as  if  corrected  In  ac- 
cordance with  defendant's  request! 

These  facts  being  found,  it  is  apparent  that 
the  liability  of  the  defendant  may  depend 
upon  a  finding  that  the  treadle  used  in  the 
machine  could  so  easily  be  moved  sufficient- 
ly to  set  it  in  operation  without  the  knowl- 
edge or  fault  of  the  operator  that  a  ma- 
chine thus  constructed  Is  so  unnecessarily 
dangerous  as  to  make  Its  use  by  the  de- 
fendant actionable  negligence.  And  such  is 
the  final  conclusion  reached  by  the  trial 
court  as  decisive  of  defendant's  liability. 
This  conclusion  appears  to  be  mainly  drawn 
from  the  following  facts  set  forth  hi  the 

lOrder  oa  AppUcaticm  to  Rectify  Appeal. 

PER  CURIAM.  The  defendant  asked  the 
trial  court  to  incorporate  in  its  finding  for  ap- 
peal this  fact :  At  the  time  of  the  plaintiff's  in- 
jury the  machine  and  gate  were  working  in  the 
usual  way,  and  the  gate  came  down  as  it  was 
accustomed  to  do  when  the  foot  was  on  the 
treadle,  and  as  it  always  did  in  its  usual  opera- 
tion. The  fact  was  set  forth  in  paragraphs  82, 
83,  and  84  of  the  draft  finding.    Against  these 

Paragraphs  the  trial  judge  markedf  "Proven." 
'he  tact,  however,  that  the  paragraphs  were  so 
marked,  does  not  appear  by  the  appeal  record. 
On  the  contrary,  those  paragraphs  appear  as 
marked  "Not  proven."  The  defendant  asks  that 
the  appeal  may  be  corrected  by  stating  that 
paragraplis  82.  83,  and  84  of  the  draft  finding 
were  marked  Proven.  G.  W.  W.,"  when  the 
finding  was  originally  filed,  December  4,  1AI)0, 
and  were  marked,  "Not  proven.  G.  W.  W.,** 
when  the  finding  was  refiled,  January  4,  1901. 
Upon  discovery  of  the  alteration,  the  trial  court 
was  asked  to  make  the  necessary  correction. 
The  request  was  denied.  The  draft  finding  in 
a  case  like  this  is  made  by  statute  a  part  of  the 
appeal  record.  Pub.  Acts  1887,  p.  890.  The 
file  of  the  case  in  an  appeal  to  this  court  con- 
sists of  a  copy  of  all  the  files  and  records  In  the 
cause  in  the  conrt  from  which  the  case  is 
brought  (not  withdrawn  after  filing),  certified 
by  the  clerk  of  that  court     Rules  of  Court 
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Judgment  record:  Hie  plalntifl  accidentally 
got  her  chair  or  her  dress  or  her  person 
against  the  treadle  and  moved  it  while  ber 
band  was  under  the  gate.  The  treadle  ex- 
tended 4  or  6  Inches  beyond  the  face  of  the 
bench,  and  so  rendered  it  liable,  in  case  the 
cliair  should  accidentalfy  get  on  the  treadle, 
or  get  against  It  so  as  to  move  It,  or  in  case 
the  operator  or  her  clothes  should  move  the 
treadle,  that  the  machine  would  be  set  In 
motion,  and  the  gate  drop  on  the  operatM^s 
Itand.  When  the  treadle  is  up  (I.  e.  when 
the  gate  la  at  rest).  It  is  6%  Inches  from  the 
floor,  and  when  it  is  pressed  down  (I.  e.  the 
machine  put  In  operation)  It  Is  SM  inches  from 
the  floor.  A  weight  on  the  treadle  of  3^ 
pounds  Is  sufficient  to  set  the  machine  In  mo- 
tion, and  It  may  thus  be  set  In  motion  If  the 
operator  puts  either  her  foot  or  ber  chair 
or  her  dothing  on  or  against  the  treadle, 
thus  moving  It.  There  Is  no  reason  why  this 
treadle  should  not  have  been  placed  in  the 
machine  Inside  of  the  bench,  and  about  8 
Inches  from  the  floor.  It  would  be  Impos- 
sible, with  such  a  treadle,  to  have  the  cliair 
of  the  operator  move  it  or  get  on  it.  The 
modem  treadle  of  a  press  Is  made  of  Iron,  in- 
itead  of  wood,  and  is  thus. placed.  The  In- 
ference of  the  trial  court  that  the  mere  con- 
tact of  the  chair  or  person  of  the  operator 
against  the  treadle,  or  of  her  clothes,  moved 
It  soffldently  to  set  the  machine  In  opera- 
tion, must  find  support  In  the  fact  that  a 
velght  of  8%  pounds,  moving  the  treadle 
1%  Inches,  would  set  the  machine  In  opera- 
tion. Now,  It  appears  from  the  finding  for 
appeal  that  this  fact  was  found  wholly  wlth- 
ont  e^-idence.  It  appears  that  a  pressure  of 
3%  pounds  continued  until  the  treadle  Is 
pressed  down  6  Inches,  and  substantially  to 
the  floor,  is  required  to  set  the  machine  In 
operation.    That  the  machine  would  be  set 

p.  96.  His  file  should  be  an  accurate  state- 
ment of  facts  of  record  ;  and,  if  it  is  not,  it 
may  be  made  so  upon  an  application  to  rectify, 
when  the  error  is  one  that  may  affect  the  pres- 
entation of  questions  of  la'v  iuToived  in  the 
caw.  When  a  trial  judge  marks  the  paragraphs 
of  a  draft  finding  "Proven"  or  "Not  proven," 
■udi  marking  becomes  a  part  of  that  record, 
for  the  nnrpose  of  presenting  questions  of  law 
decided  by  the  court.  Rules  of  Court,  p.  94. 
It  is  competent  for  a  trial  judge  to  alter  such 
marking  after  it  becomes  a  part  of  the  record ; 
bnt  in  that  case  the  fact  of  the  change  also  be- 
longs to  the  record,  and,  if  the  marking  la  so 
entered  that  a  chance  Is  not  apparent,  the  rec- 
ord should  be  made  to  correspond  with  the 
{act  Such  fact  may  be  wholly  insignificant; 
bat  it  may  be,  as,  under  all  the  circumstances 
appearing  in  the  record  in  this  case,  we  think 
it  is,  material  to  the  full  and  fair  presentation 
of  qoestions  of  law  sought  to  be  submitted  for 
Kview  by  the  appeal. 

The  facts  stated  in  the  application  to  rectify 
•re  fally  gnpported  by  the  depositions ;  and  we 
think  that  in  this  case  the  failure  of  the  ad- 
rerse  party  to  file  any  answer  or  affidavit,  al- 
though duly  notified  and  present  at  the  taking 
•f  the  depositions,  should  be  regarded  as  con- 
dusive  that  the  facts  stated  in  the  application 
are  nndJspnted.  Rules  of  Court,  p.  85.  The 
ap^ication  to  rectify  is  granted. 


In  motion  by  moving  the  treadle  an  mdh 
and  one-eighth  was  therefore  a  fact  plainly, 
material  to  the  final  concluslcm  of  the  court. 
Finding  that  fact  without  any  evidence  is  an. 
error  in  law,  suffldent,  as  It  seems  to  us,  to. 
vitiate  a  judgment.  Induced  to  some  extent 
by  a  fact  thus  erroneously  found.  It  is  un- 
necessary to  consider  whether  a  new  trial, 
might  prc^erly  be  refused  In  case  It  clearly 
appeared  from  all  the  facts  stated  In  the- 
flnding  for  appeal  that  the  court  might  upr. 
on  those  facts  reasonably  reach  the  same 
conclusion  without  giving  any  weight  to  the 
fact  erroneously  found  as  a  basis  of  the  Judg- 
ment rendered.  That  question  does  not  ariae 
upon  this  record. 

Among  its  supporting  facts,  the  Judgment 
finds  that  the  defendant,  after  the  acddent,. 
aud  in  order  to  Increase  the  safety  of  its  serv- 
ants, issued  an  order  requiring  the  turnhig  off 
the  power,  by  the  use  of  the  shipper,  every, 
time  an  operator  should  have  occasion  to  re- 
move shells  from  the  dial,  and  that  If  such^ 
a  rule  had  t)een  In  force  at  the  time  of  the 
accident  the  gate  could  not  have  dropped  on. 
the  plaintiff's  band  as  it  did.  The  mere  fact 
that  such  a  rule  was  made  after  the  accident 
cannot  support  a  conclusion  of  actionable 
negligence  in  not  having  made  it  before. 
NaUy  V.  Carpet  Co.,  51  Conn.  524,  531,  It 
also  appears  from  the  finding  for  appeal  that 
It  is  not  customary  or  usual  to  so  turn  offs 
the  power  in  the  use  of  similar  presses,  and 
that  it  is  not  a  customary  or  usual  rule  to  re- 
quire it,  and  that  the  rule  la  one  diflicult,  air 
though  not  impossible,  to  be  enforced.  It 
further  appears  from  the  finding  that  two. 
other  facts  stated  In  the  Judgment  record 
and  supporting  conclusions  reached  are  found 
without  any  evidence,  and  rest  solely  on  an. 
assumption  of  Judicial  knowledge  claimed  to 
be  erroneous.  The  Judgment  is  founded  not 
only  on  the  conclusion  that  the  Injury  was-. 
caused  and  the  defendant  was  negligent  in., 
the  manner  found  by  the  com-t,  but  also  on . 
the  conduslon  that  "the  defendant  has  not 
proved  that  it  was  free  from  negligence." 
It  is  claimed  that  the  court  has  thus  based 
its  Judgment  on  the  defendant's  failure  to. 
disprove  possible  acts  of  negligence  not  rele- 
vant to  the  actual  transaction,  and  tliat  la- 
accordance  with  such  error  the  court  over- 
ruled the  defendant's  claim  of  law  made  up- 
on the  trial,  namely,  that  the  defendant  wa» 
not  boimd  to  prove  the  nonexistence  of  every 
possible  negligent  act  on  its  part,  and  that 
having  proved  the  machine  to  be  of  a  kind 
In  ordinary  use,  and  that  its  appliances  were 
la  good  working  order  at  the  time  of  the 
acddent,  it  was  not  bound  to  exclude  all 
posaibillty  that  in  some  imexplained  way  the 
machine  failed  to  operate  as  usual.  The  de- 
fendant urges  that  errors  in  law  fatal  to  the 
validity  of  the  judgment  have  intervened  in. 
these  Instances,  as  well  as  in  others  specified 
in  the  appeal,  and  that  it  Is  apparent  from 
the  whole  record  that  the  judgment  rests  up- 
on an  erroneous  view  of  the  effec^f  the  rule  - 
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4tf  TrarAen  of  pncff,  as  well  as  of  the  real 
grwmd  of  a  master's  liability.  It  ts  suffi- 
ciently clear  that  the  jndgment  is  erroneous, 
without  pnrsnlng  the  inquiry  as  to  these 
claims. 

In  the  finding  for  appeal  the  trial  judge 
states  that,  at  request  of  the  parties,  he  ex- 
amined the  operation  of  presses,  and  the 
press  m  question  In  operation,  and  listened 
to  explanations  of  the  press  and  its  parts  and 
its  working,  and  that  his  conclusions  and  find- 
ings of  fact  are  based  In  part  on  what  he 
th-aa  saw  and  heard.  This  statement  has  no 
application  to  concliBilons  that  appear  froat 
the  record  to  have  been  Induced  or  mate- 
rially Influenced  by  an  erroi  In  law. 

Several  errors  are  assigned  as  to  mllngs 
oQ  the  admission  of  evidence.  We  find  no 
groimd  for  a  new  trial,  except  in  one  ruling. 
The  complaint  may  be  treated  as  alleging 
that  the  occupation  of  the  plaintiff  was  that 
of  a  mill  operator,  but  it  alleges  nothing  to 
indicate  any  other  or  different  employment, 
and  contains  no  other  allegation  that  can 
support  any  claim  for  special  damage.  Upon 
the  trial  the  plaintiff  offered,  and  the  court 
admitted  against  the  objections  of  the  de- 
fendant, testimony  that  the  plaintiff  was  em- 
ployed as  an  accompanist  on  the  piano,  and 
could  earn  at  that  employment  three  dollars 
an  evening.  This  testimony  was  Inadmissi- 
ble for  any  purpose.  The  finding  says  that 
It  was  admitted,  nor  for  the  purpose  of  get- 
ting damages  for  loss  of  services,  but  to  show 
the  extent  of  the  Injury.  The  fact  of  her 
occupation  as  a  pianist,  and  of  the  amount 
of  her  earnings  in  that  occupation,  was  not 
relevant  to  the  extent  of  the  Injury.  The 
rule  of  pleading  hi  this  state,  unlike  that  In 
some  states,  excludes  the  recovery  of  special 
damages  which  are  not  alleged.  Tomllnson 
r.  Town  of  Derby,  43  C!onn.  562,  667.  Any 
amount  recovered  in  view  of  the  diminution 
of  the  plaintiffs  earning  capacity  to  his 
special  occupation  Is  necessarily  special  dam- 
,  age.  Flnken  v.  Brass  Co.,  73  Conn.  423,  425, 
47  Atl.  670.  In  that  case  the  complaint  al- 
leged the  occupation  by  which  the  plaintiff 
earned  his  living,  and  that  the  Injury  re- 
ceived prevented  his  pursuing  that  trade. 
We  sustained  the  admission  of  evidence  of  his 
earning  capacity  In  that  trade  because  such 
damage  was  alleged,  but  held  that  its  ad- 
mission to  show  "the  extent  of  the  Injury" 
would  have  been  error,  had  such  special 
damage  not  been  alleged.  That  decision 
governs  the  present  case.  We  can  hardly 
assume  that  the  rulings  did  no  injuty,  in- 
asmuch as  the  judgment  expressly  finds  that 
the  plaintiff,  besides  working  in  the  factory, 
earned  something  by  her  Instrumental  mu- 
sic," and  that  "her  ability  to  earn  has  been 
considerably  lessened,"  as  facts  supporting 
the  conclusion  In  respect  to  the  actual  amount 
■Of  damage.  If  the  court,  as  the  judgment 
seems  to  indicate,  did  not  regard  the  damage 
supported  by  the  special  diminution  of  earn- 
ing capacity  bb  a  special  damage  which  mutt 


be  tnttgoA,  that  emor  would  cnfliaBlse  the 
Injury  to  the  defendant  by  reason  of  the  er- 
ror IB  admitting  the  evidence. 

A.  few  only  of  the  other  erroiB  assigned 
call  for  notice.  The  demvirrer  to  the  eom- 
ptalnt  was  properly  overruled.  The  com- 
plaint contains  a  cause  of  actloa,  and  the 
demurrer  was  not  sufflolently  specific  to 
reach  defects  in  form,  me  trial  court  did 
not  err  In  its  conclusion  fsom  the  facts 
found  that  the  plaintiff  wu  the  servaat  of 
the  defendant.  It  is  ;^ln  tiiat  she  was  em- 
ployed tn  the  defendant's  factory,  in  pmv 
suamoe  of  defendaoft's  authorltv,  i^on  tiie  de- 
fendattt's  work,  under  the  defendanfs  con- 
trol, and  paid  by  the  defsndont.  A  master 
cannot  evade  the  legal  duties  he  ewes  his 
servants  by  a  mere  form  In  the  mode  of 
their  employment  and  of  flxlng  their  onn- 
pensatlon.  We  do  not  see  that  tbe  defend- 
ant was  lidured  by  the  ruling  that  the  plate- 
tiff  and  the  eosployg  Lundy  were  not  "fel- 
low servants,"  and  the  facts  found  are  not 
Becessarily  Inconsistent  with  that  ceaela- 
sion. 

The  trial  judge  properly  dedtned  to  aiaife 
"Proren"  or  "Not  proven"  such  paragraphs 
la  the  draft  flndteg  aa  were  not  stated  in 
accordance  with  the  mlee.  A  trial  Jndge 
may  properly  refuse  to  consider  such  pora- 
gra^iB,  especially  ff  framed  in  a  maimer 
disoourteoua  to  the  court  There  is  error. 
The  judgment  of  the  superior  corat  is  re- 
versed, and  a  new  trial  is  oiflered.  The 
ether  judges  concurred. 


HARRISON  T.  CI^BK  et  aL 

(Supreme  Court  of  Errors  of  Connecticut.    May 

29,  1901.) 

AORBBMSUTT    TOR    FLBDOS  —  UITaUTBORIZBD 

SALE  —  BONA  FIDH  PURCHASER  —  RATIFICA- 
TION —  REPLEVIN  —  PLEADINQ  —  PARTIES  — 
MEMORANDUM  FOR  JUDOMBNT  —  AMBND- 
MENT. 

1.  A  creditor's  agent  proposed  to  deliver 
further  supplies  to  the  debtor  in  case  he  would 
allow  the  agent  to  take  the  debtor's  horse  to 
tiie  plHce  of  a  third  person,  and  there  leave  it 
until  the  debtor  made  some  payment  on  the 
debt.  The  debtor  agreed,  and  the  agent  took 
the  horse  to  the  third  person,  informed  him 
that  it  had  been  taken  in  payment  of  the  debt, 
and  told  him  to  sell  it,  which  he  did  on  the 
following  day  to  defendant.  Beld,  that  the 
transaction  did  not  constittite  an  executed 
pledge,  but  merely  an  arrangement  respecting 
a  future  pledge,  which  was  never  carried  out, 
becanse  of  the  agent's  fraud,  and  hence  the 
sale  to  defendant  passed  no  title. 

2.  The  owner  of  personal  property  is  entitled 
to  its  immediate  possession,  as  agaiast  a  bona 
fide  purchaser  from  a  mere  possessor;  there 
being  no  fraud  or  misleading  act  on  the  owner's 
part. 

3.  Where,  In  replevin,  defendant  pleads  the 
general  issue,  and  files  no  disclaimer,  he  is 
estopped  to  contest  the  detention,  and  plain- 
tiff Is  not  required  to  prove  it. 

4.  The  fact  tiiat  an  owner  of  property 
sold  without  authority  by  a  Airfl  person  to  a 
bona  fide  purchaser  makes  no  demand  for  its 
return,  and  neither  informs  him  of  his  claim  as 
owner,  nor  commences  replevin,  for  aine  Weeks 
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after  lundnr  of  the  sale,  deci  not  'aaonat  to* 

ratification  of  the  sale. 

5.  Where,  after  replevin  has  been  pending 
six  months,  a  third  party  filed  a  paper,  con- 
senting to  become  a  party  defendoat,  and  the 
other  parties  consented,  but  no  action  was  tfaMi 
taken  by  the  court,  it  was  not  error  for  the 
court,  on  rendering  judgment,  to  order  the 
third  party  dropped  from  the  action. 

6.  Where,  in  replevin,  the  judge  filed  a  raemo- 
rtndiiin  tor  entering  judgment  during  the  term 
SDCceeding  the  trial,  and  seven  days  later 
ameaded  the  memorandum,  it  was  not  error 
to  draw  np  judgment  in  accordance  with  the 
amended  memorandum. 

Appeal  from  court  of  common  pleas,  Litch- 
field county;   Gideon  H.  Welch,  Judge. 

BepIeTin  by  Frederick  U.  Harrison  against 
Ulnor  Clark  and  others.  From  a  judgment 
for  plaintiff,  defendants  appeal.    Affirmed. 

This  is  a  statutory  action.  Gen.  St  H 
13S3-1384.  The  writ  directs  the  replevin  of 
a  horse  of  the  value  of  ^40.  The  declara- 
tion alleges:  (1)  The  defendant  has  since 
April  1,  1890,  wrongfully  detained,  and  still 
wrongfully  retains,  said  horse,  being  the 
intoperty  ot  the  plaintiff;  (2)  the  plaintiff 
was  on  said  day,  and  ever  since  has  been, 
lawfully  entitled  to  the  immediate  possession 
of  the  horse.  Possession  and  damages  for 
detention  are  claimed.  The  plea  Is  the  gen- 
eral Issue,  with  notice  that  the  defendant 
will  prore  that  the  Bernhelm  Bros,  bought 
the  horse  of  the  plaintiff  through  its  agent, 
Watson,  and  placed  the  horse  in  possessloo 
of  one  Yale.,  who  sold  the  same  for  (110  to 
the  defendant,  who  bought  it  In  good  faith 
and  without  notloe  that  the  i^hitlff  Claimed 
to  he  owner  and  entitled  to  possession  there- 
of, and  that  defendant  baa  had  possession 
of  said  horse  from  the  day  of  its  purchase 
to  the  service  of  the  writ,  and  the  plaintiff 
has  made  no  demand  on  htm  for  poBsesBlon. 
It  appears  that  the  plaintiff  was  a  retail 
liquor  seller  and  owner  of  the  horse.  The 
Bernhelm  Bros,  was  a  corporation  doing  a 
wholesale  liquor  business  ta  Louisville,  Ky., 
and  had  sold  liquors  to  the  plaintiff.  Wat- 
son was  Its  authorized  agent.  Upon  the  trial 
the  defendant  claimed  and  offered  the  tes- 
timony of  Watson  to  prove  that  on  March 
31.  1899,  the  plaintiff  sold  the  horse  to  the 
Bernhelm  Bros.  In  fnll  payment  of  a  sum 
then  due  it,  and  of  certain  whisky  subse- 
(luently  shipped  to  the  plaintiff.  The  finding 
for  appeal  states,  as  found  by  the  court,  the 
following  facts  material  to  the  decision:  On 
Match  31,  1809,  Watson,  being  the  authorlEed 
agent  of  the  Bernhelm  Bros.,  called  at  the 
plaintiff's  shop  to  collect  of  him  or  to  secure 
the  payment  of  a  sum  of  flll.40  then  due 
to  the  Bernhelm  Bros,  for  liquors  plaintiff 
had  purchased.  The  plaintiff  was  then  flnan- 
daily  embarrassed.  Watson  proposed  to  send 
some  additional  whisky  to  the  plaintiff  If  he 
would  allow  him  to  drive  his  horse  to  the 
place  of  one  Yale,  and  there  leave  It  In  the 
keeping  and  care  of  said  Tale  until  the  plain- 
tiff should  send  to  him  some  money  on  the 
bill  of  the  Bernhelm  Bros.;   the  expense  to 


tbe  plaintiff  to  be  osly-what  tbe  feed  of  the 
horse  should  cost.  This  preporitlon  was  ac- 
cepted by  the  plaintiff.  'Said  Yale  was  a 
hotel  be^er,  a  regular  ettstomer  of  the  Bern- 
helm  Bros.,  and  well  knewn  to  both  Wat- 
son and  the  plaintiff.  It  was  an  essential 
part  of  the  contract,  and  explicitly  under- 
stood, that  the  horse  was  to  remain  In  the 
actual  custody  of  Yale  whHe  out  of  the 
l^aintiff's  possession  and  held  as  a  pledge 
for  the  payment  of  some  oa^aey  on  the  Bern- 
helm  Bros.  bill.  Watson  took  the  horse, 
with  a  wagon,  harness,  «tc.,  belonging  to 
and  furnished  by  the  plaintiff,  and  drove  to. 
Yale's  HoteL  Watson  left  the  horse  and  oth- 
er property  of  the  plaintiff  with  Yale,  In- 
formed him  that  he  had  taken  the  property 
in  payment  of  a  bill  of  the  Bernhelm  Bros., 
and  Instructed  Yale  to  sell  the  property  for 
what  he  considered  It  worth.  The  next  day 
iAprU  1,  1809)  Yale  S(^d  tbe  horse  to  the  de- 
fendant, who  paid  him  therefor  $110.  The 
defendant  obtained  possession  of  the  horse 
as  a  bona  fide  purchaser  for  value,  and  with- 
out notice  of  any  disability  atta<±Ing  to  its 
sale  to  him.  He  did  know  that  the  plaintiff 
had  been  owner  of  the  horse,  up  to  a  short 
time  before  this  sale,  and  the  plaintiff  bad 
offered  to  sell  the  horse  to  the  defendant  for 
$150.  The  horse  remained  in  the  exclusive 
possession  of  the  defendant,  who  used  it  as 
his  own,  from  said  April  1  until  the  service 
of  the  writ,  on  June  22,  1690.  I^e  sale  and 
transfer  to  the  defendant  was  entirely  un- 
authorised by  the  plaintiff,  and  a  flagrant 
violation  of  the  agreement  between  him  and 
Watson.  The  plaintiff  first  learned  of  the 
sale  to  the  defendant  about  10  days  after  It 
took  place.  He  made  no  demand  on  the  de- 
fendant for  poesession,  and  did  not  Inform 
him  of  his  claim  to  the  horse  until  after  the 
service  of  the  writ,  on  eald  June  22d.  On 
April  7,  1899,  the  Bernhelm  Bros,  delivered 
to  the  plaintiff  20  gallons  of  whisky,  of  the 
value  Of  $31.30.  At  the  time  of  the  service 
of  the  writ  the  plaintiff  was  Indebted  to  the 
Bernhelm  Bros.  In  the  sum  of  $142.70.  Tbe 
plaintiff  has  never  paid  or  tendered  to  the 
Bernhelm  Bros.,  nor  to  Watson,  Yale,  or  the 
defendant,  any  portion  of  the  amount  due 
said  the  Bernhelm  Bros.,  nor  of  the  amount 
due  for  the  feed  of  said  horse,  and  has  not 
tendered  to  the  defendant  the  sum  paid  by 
him  to  Yale  for  the  horse.  Upon  these  facts 
the  court  based  this  conclusion  of  fact:  The 
title  to  the  horse  was  in  the  plaintiff,  with 
the  right  to  Its  Immediate  possession,  and 
the  defendant  was  not  the  owner  of  the 
horse. 

The  court  made  the  following  rulings  on 
questions  of  law:  The  sale  of  the  horse  to 
the  defendant  was  a  conversion  by  Watson, 
acting  through  his  agent,  Yale,  and  the  pos- 
session of  the  horse  so  acquired  by  the  de- 
fendant was  wrongful  from  the  beginning. 
A  demand  on  the  defendant  by  the  plaintiff 
previous  to  the  service  df  the  writ  Of  "n- 
plevin  was  unnecessary.    ▲  tender  to  the 
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Bernhelm  Bros.,  or  to  Watson,  Tale,  or  the 
defendant,  of  tbe  amount  of  the  defendant's 
indebtedness  to  the  Bernheim  Bros.,  or  of 
the  cost  of  feeding  the  horse,  as  well  as  a 
tender  to  the  defendant  of  the  price  he  paid 
for  the  horse,  was  unnecesiiary,  before  bring- 
ing this  action.  The  purchase  of  the  horse 
in  good  faith,  for  ralue,  and  without  notice 
of  the  transaction  between  the  plaintifT  and 
Watson,  did  not  subrogate  the  defendant  to 
all  the  rights  that  the  Bernheim  Bros,  or 
Watson  had  in  respect  to  said  horse,  its 
custody,  and  the  Hen  thereon.  The  law  does 
.n6t  make  the  fact  tiiat  the  plaintiff  did  not 
make  demand  on  tbe  defendant  for  the 
horse,  nor  inform  him  of  his  claim  as  owner, 
nor  commence  this  action,  until  some  nine 
weeks  after  he  first  heard  of  the  sale  to  tbe 
defendant,  conclusiTe  evidence  of  a  ratifica- 
tion of  the  sale. 

The  errors  assigned  in  the  appeal  are 
that  the  court  erred  in  reaching  its  conclu- 
b1<»i  of  fact  on  the  facts  set  forth  in  the 
finding,  and  erred  in  making  its  rulings  on 
questions  of  law. 

Samuel  A.  Herman,  for  appellants.  Well- 
ington B.  Smith  and  Frank  B.  Munn,  for 
apitellee. 

HAMERSLET,  3.  (after  stating  the  facts). 
The  defendant's  arg:ument  is  based  upon  the 
assumption  that  tbe  trial  court  has  found 
that  the  horse  was  delivered  in  pledge  to 
the  Bernheim  Bros.  The  court  did  not  so 
find;  and  the  discussion  In  respect  to  the 
lien  of  a  pledgee,  the  necessity  of  a  tender 
to  the  Bernheim  Bros,  before  the  plaintiff 
could  take  back  bis  property  pledged,  and 
the  subrogation  of  the  defendant  to  the 
rights  of  tbe  original  pledgee  is  irrelevant 
The  conclusion  of  the  court  in  not  finding  a 
pledge  may  be  fairly  regarded  as  consist- 
ent with  the  facts  found,  notwithstanding 
the  annoying  and  unnecessary  want  of  clear- 
ness in  the  statement  of  these  facts.  What- 
ever the  curious  transaction  found  by  the 
court  may  mean,  it  does  not  mean  an  exe- 
cuted contract  of  pledge.  There  may  have 
been  an  agreement  between  the  plaintiff  and 
the  Bernheim  Bros,  in  respect  to  a  future 
pledge,  but  that  agreement  was  not  carried 
out.  It  required  the  assent  of  Yale,  and  the 
contract  of  pledge  was  never  made.  It  is 
not  an  unreasonable  inference  that  the  plain- 
tiff did  not  surrender  to  Watson  his  posses- 
sion of  tbe  horse,  but  that,  in  driving  tbe 
horse  to  Tale's  Hotel,  Watson  acted  as  the 
plaintiff's  servant  or  agent,  with  instruction 
to  arrange  with  Tale  some  sort  of  a  three- 
sided  contract  of  pledge.  In  view  of  Wat- 
son's conduct,  the  legal  effect  of  carrying 
out  those  Instructions  becomes  immaterial. 
In  fact,  the  horse  remained  In  the  full  pos- 
session of  the  plaintiff, — certainly  until  Wat- 
son, fraudulently  and  without  any  authority, 
treated  tbe  horse  as  ms  own  property,  or 


the  property  of  the  Bernheim  Bros.,  and  de- 
livered It  to  Tale  with  directions  to  sell  it. 
These  considerations  are  sufilclent  to  show 
tbat  tbe  refusal  of  the  trial  court  to  find  tbe 
fact  of  an  executed  contract  of  pledge  is  not 
Inconsistent  with  the  facts  actually  found. 
Treating  the  appeal  (as,  possibly,  for  the 
purposes  of  this  case,  it  should  be  treated) 
as  correctly  assigning  such  refusal  for  error, 
we  think  the  exception  Is  not  well  taken. 

Tbe  conclusion  of  the  trial  court,  from  the 
facts  as  found,  that  the  plaintiff  did,  and  the 
defendant  did  not,  ow^n  the  horse,  and  tbat 
the  plaintiff  was  entitled  to  Its  Immediate 
possession.  Is,  as  a  conclusion  of  fact,  plain< 
ly  lawful  and  final.  We  do  not  understand 
this  to  be  controverted,  except  on  the  theory 
that  the  fact  of  a  pledge  has  been,  or  should 
have  been,  found.  In  so  far  as  it  can  be 
treated  as  a  conclusion  of  law,  Its  freedom 
from  error  is  equally  apparent  The  right 
of  the  owner  of  property  to  its  immediate 
possession,  as  against  a  bona  fide  purchaser 
from  a  mere  possessor,  where  no  fraud  and 
no  misleading  acts  on  the  part  of  the  owner 
are  shown.  Is  well  settled.  Baldwin  v.  Por^ 
ter,  12  Conn.  473,  482,  483;  Forbes  v.  Marsh, 
16  Conn.  384,  397;  Hart  T.  Carpenter,  24 
Conn.  427,  480;  Romeo  v.  MartuccI,  72  Conn. 
504,  509,  45  Atl.  1,  99,  47  L.  R.  A.  601. 

The  necessity  of  a  demand  upon  Ibe  de- 
fendant by  tbe  plaintiff  before  the  service 
of  tbe  writ  of  replevin  is  a  question  not  in 
issue.  The  defendant  pleaded  the  general 
issue,  and  did  not  file  a  disclaimer  of  all 
right  to  tbe  property.  He  is  therefore  es- 
topped from  contesting  the  fact  of  a  deten- 
tion, and  the  plaintiff  is  not  obliged  to  prove 
it  Oen.  St  §  1330;  McNamara  v.  Lyon,  09 
Conn.  447,  452,  87  AU.  981. 

The  ruling  as  to  ratification  is  correct  Tbe 
facts  found  do  not  necessarily  exclude  any 
reasonable  conclusion  except  the  fact  of  rat- 
ification. The  other  rulings.  In  the  view  we 
have  taken  of  the  case,  do  not  affect  tbe 
Judgment 

It  appears  that  after  the  action  had  been 
pending  In  court  some  six  months  the  Bern- 
heim Bros,  filed  with  the  clerk  of  the  court 
a  paper  to  tbe  effect  that  it  consented  to  be- 
come a  party  defendant  and  to  this  all  tbe 
other  parties  consented.  No  action  was  then 
taken  by  tbe  court  In  the  Judgment  It  Is 
ordered  tbat  tbe  Bernheim  Bros,  be  dropped 
from  tbe  action.    We  see  no  error  in  this. 

It  also  appears  that  this  case  was  tried 
during  tbe  January,  1901,  term,  but  not  then 
decided.  During  the  next  term,  on  Febru- 
ary 13th,  the  Judge  filed  with  the  clerk  a 
memorandum  for  entering  up  Judgment,  and 
seven  days  later  amended  the  memorandum, 
and  the  Judgment  was  then  drawn  up  in 
accordance  with  the  amended  memorandum. 
There  is  no  errcH:  in  this. 

There  Is  no  error  in  the  Judgment  of  the 
court  of  common  pleaSb  Tbe  other  Judges 
concurred. 


Digitized  by 


Google 


Conn.) 


rOIlD  V.  GLENNON. 


189 


FORD  V.  GLENNON.t 

(Snpreme  Court  of  Er/ors  of  Connecttcnt.    May 

29,  1901.) 

ANIMALS-CATS— DOGS  IN  GARB  OF  PHRSON— 
RIGHT  TO  KILL  DOG— LIABILITY. 

1.A  dog  weighing  180  pounds,  and  measur- 
Intt  7  feet  from  the  tip  of  its  nose  to  the  end 
of  its  tail,  accompanied  only  by  a  child  6  years 
old,  is  not  under  the  care  of  any  person,  within 
Gen.  St  {  3757,  proTiding  that  dogs  found 
doing  or  attempting  to  do  mischief  when  not 
in  the  care  of  any  person  may  be  killed,  since 
inch  child  is  incompetent  to  take  care  of  a  dog 
fo  large  and  powerful. 

2.  Pub.  Acts  1897,  c.  66,  makes  a  person  who 
shall  kill  any  registered  dog,  unless  in  the  pro- 
tection of  life  or  property,  liable  to  both  civil 
aad  criminal  actions.  Gen.  St.  §  3757,  provides 
that  dogs  found  doing  or  attempting  to  do  mis- 
chief wnen  not  in  the  care  of  any  person  may 
be  killed.  PlaintifE's  registered  dog,  which 
was  not  ferocious,  while  out  of  control  of  any 
one  chased  defendant's  cat  and  injured  it,  caus- 
ing defendant's  wife  to  scream.  Defendant, 
hearing  the  scream,  and  seeing  the  chase  from 
a  distance,  hurried  to  the  spot,  and  saw  that 
the  cat  had  run  up  a  tree,  and  that  the  dog 
was  standing  with  his  forepaws  against  the 
tree,  looking  after  the  cat.  Believing  that  hil 
wife  had  been  hurt  and  that  the  dog  was  dan- 
Korous,  he  shot  it,  without  first  making  an  ef- 
fort to  drive  it  away,  and  knowing  that  the 
-cat  was  beyond  its  reach.  Held,  that  defend- 
4Dt  was  liable  for  the  value  of  the  dog. 
Andrews,  OL  J.,  dissenting. 

Appeal  from  court  of  common  pleas,  Fair- 
field county;    Howard  J.  Curtis,  Judge. 

Action  by  Thomas  J.  Ford  against  Bernard 
H.  tilennon  to  recover  for  killing  a  dog. 
From  a  judgment  In  favor  of  defendant, 
plaintiff  appeals.    Reversed. 

Thomas  M.  CulUnan,  for  appellant  Jer- 
emiah D.  Toomey,  Jr.,  for  appellee. 

BALDWIN,  J.  The  defendant  was  sued 
for  killing  a  large  and  valuable  St  Bernard 
dog  belonging  to  the  plaintlfF.  It  had  been 
registered  under  Gen.  St.  {  3746,  was  proper- 
ly collared,  and  was  not  ferocious  or  accus- 
tomed to  bite  mankind.  On  the  day  in  ques- 
tion it  was  running  loose  on  the  street  with 
4  child  of  6,  the  plaintiff's  daughter,  but  at 
(Dcb  a  distance  as  to  be  entirely  beyond  her 
control,  when  It  gave  chase  to  a  cat  of  the 
defendant's,  which  was  a  household  pet 
The  cat  ran  op  the  stoop  of  the  defendant's 
honse,  where  the  dog  injured  It  somewhat 
His  wife  flung  open  the  door  with  a  scream, 
which  diverted  the  dog's  attention  for  a 
moment,  during  which  the  cat  leaped  down 
and  ran  Into  the  street,  the  dog  pursuing. 
The  defendant  saw  the  chase  from  a  dis- 
tance, and  heard  the  cat's  cry  of  pain,  on  the 
stoop,  and  the  scream  of  his  wife.  He  be- 
lieved that  she  had  been  hurt  and  hurried 
to  the  spot,  revolver  in  hand.  On  reaching 
the  front  of  the  house,  he  saw  that  the  cat 
bad  run  up  a  tree,  and  that  the  dog  was 
standing  with  Its  forepaws  on  the  tree,  look- 
ing after  It.  He  Immediately  shot  and  killed 
the  dog,  making  no  effort  first  to  drive  It  off, 

'For  opinion  on  motion  tor  rehearing,  see  4S  Atl. 


and  knowing  that  the  cat  was  beyond  Its 
reach.  He  shot  it  because  he  thought  it  had 
Injured  his  wife  and  was  dangerous.  The 
trial  court  gave  judgment  for  the  defendant, 
on  the  ground  that  by  Gax.  St  (  S757,  "all 
dogs  *  *  *  found  doing  or  attempting  to 
do  mischief  when  not  under  the  care  of  any 
person  may  be  killed."  The  only  mischief 
which  the  dog  was  doing  or  attempting  to  do 
when  shot  was  to  the  cat 

A  cat  which  is  kept  as  a  household  pet 
may  be  properly  considered  a  thing  of  value. 
It  ministers  to  the  pleasure  of  its  owner, 
and  serves,  as  was  said  by  Ooke  of  falcons, 
ob  vltse  solatium.  Co.  Inst  III.  109;  Bac.  Abr. 
"Trover,"  D,  10,  15;  Mullaly  v.  People,  86 
N.  Y.  365.  To  annoy  or  worry  a  human 
being  is  to  do  a  mischief  to  him.  For  a  dog 
to  worry  a  sheep  has  been  recognized  in  our 
legislation  as  doing  the  sheep  a  mischief. 
St  1808,  p.  595.  For  the  same  reasons,  for 
a  dog  to  chase,  frighten,  annoy,  or  worry 
a  cat  is  to  do  the  cat  a  mischief.  Although 
the  defendant's  cat  had  climbed  beyond  the 
reach  of  its  pursuer.  It  was  still  being  annoy- 
ed when  the  shot  was  fired.  The  dog  meas- 
ured 7  feet  from  his  nose  to  the  end  of  his 
tail,  and  weighed  180  pounds.  To  look  down 
on  such  a  great  animal,  with  its  forepaws 
upon  the  trunk  of  the  tree  below,  would 
be  necessarily  a  continued  cause  of  fright 
The  plaintiff's  dog  was  therefore  doing  mis- 
chief when  killed.  It  was  also  properly  held 
by  the  trial  court  to  have  then  been  "not  un- 
der the  care  of  any  person."  A  child  of  6 
is  incompetent  to  take  such  care  as  the  stat- 
ute contemplates  of  an  animal  so  large  and 
powerful. 

But  the  statute  relied  on  must  be  read  in 
connection  with  those  in  pari  materia,  as 
well  as  in  the  light  of  their  history  and  se- 
quence. G^L  St  I  3757,  is  a  substantial  re- 
production of  "An  act  for  preventing  mischief 
by  dogs"  passed  in  1766  (St.  1769,  p.  823). 
That  provides  that  such  rules  may  be  made 
by  the  authorities  In  any  town  "(whenever 
they  shall  judge  the  inhabitants  of  the  cd- 
ony,  their  persons  or  properties  shall  be  in 
danger)  tor  the  conflnlng,  restraining,  killing 
or  destroying  of  dogs  belonging  to,  or  found 
within  such  respective  towns,  as  they  shall 
judge  reasonable  for  the  effectual  security 
of  such  Inhabitants.  •  •  •  And  that  all 
such  dogs  as  shall  not  be  confined  or  restrain- 
ed within  such  rules  and  orders,  made  as 
aforesaid,  may  be  liable  to  be  killed  and  de- 
stroyed, by  any  person  or  persons  whatever: 
and  if  any  such  person  shall  be  sued  or  prose- 
cuted for  the  same,  he  may  plead  not  guilty, 
and  give  this  act  in  evidence,  unless  such 
person  commencing  and  prosecuting  any  such 
action  as  aforesaid,  shall  prove,  to  the  satis- 
faction of  such  court  before  whom  any  such 
trial  may  be  had,  that  he  had  fully  complied 
with  such  orders  and  rules  as  aforesaid:  pro- 
vided nevertheless,  that  nothing  in  this  act 
shall  be  understood  or  construed  to  restrain 
or  prevent  any  person  from  killing  or  de- 
stroying any  dog  found  mad,  or  suspected 
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to  be  mad;  or  otbecwtae  sball  be  found  doing 
miscfaief,  or  atteroiitlng  to  do  the  same,  ftbea 
alone,  out  of  the  pesaessions  of  bis  owner, 
and  distant  from  the  care  and  command  of 
any  person  bavlni^  the  charge  of  such  dog; 
any  thing  in  tliis  act,  or  any  other  act  to  the 
contrary  notwitlustandlng."  This  act  first 
gives  power  to  Idll  any  dog  not  duly  confined 
or  restrained,  then  saves  any  right  of  Us 
cwner  to  recover  damages  for  the  Icllling  of 
one  which  without  his  fault  had  escaped 
from  such  conflnemeBt  or  restraint,  and  final- 
ly excludes  any  Implication  that  these  new 
provisions  shoald  cnt  oCT  any  pre-existing 
right  of  killing  dogs  that  were  mad,  or  found 
otherwise  in  mischief  and  unatteoRied.  There 
were  stich  pre-existing  rights  at  common  law. 
Any  dog,  whether  b^ore  mischievous  or  not, 
and  whether,  if  his  disposition  were  mis- 
chievous, the  owner  did  or  did  not  know  it, 
could  be  lawfully  Idlled  by  any  one.  If  ac- 
tually found  doing  mischief  or  attempting  to 
do  it,  alone  or  out  of  the  possession  of  Its 
owoer  or  the  charge  of  a  keeper,  or  under 
any  circumstances  when  necessary  for  the 
preservation  of  poroperty.  Woolf  v.  C9ialker, 
Bl  Oonn.  121,  120,  SI  Am.  Dec.  175.  The  act 
of  1765  saved  these  rights,  bat  it  did  not  add 
to  them.  It  stood,  so  far  as  the  material 
provisIonB  now  in  gnestion  are  concerned, 
sabstantlaliy  unaltered  for  a  hundred  years. 
Qen.  St  (Revision  of  1866)  p.  115.  Towards 
the  close  of  tills  period  a  statute  was  enacted 
for  the  regulation  and  taxation  of  all  dogs, 
which  provided  that  any  person  killing  any 
registered  dog  "without  Justifiable  cause" 
should  be  liable  for  its  value.  In  the  revi- 
sion of  18C6  this  follows  the  act  of  1766,  and, 
like  that,  evidently  refers  to  causes  Justifi- 
able at  common  law.  In  the  revision  of  1875 
the  act  of  1765  was  condensed  into  the  form 
retained  in  section  8757  of  the  revision  of 
1888.  The  provision  for  taxing  dogs  was 
transferred  to  the  title  regarding  the  assess- 
ment of  taxes,  and  that  as  to  their  registra- 
tion and  the  killing  of  a  registered  dog  with- 
out Justifiable  cause  was  omitted.  Gen.  St. 
(Revlsioo  of  1875)  pp.  159,  267.  Three  years 
later  the  system  of  registration  was  rein- 
stated, and  the  killing  of  any  registered  dog, 
unless  "Justifiable  in  the  protection  of  life 
or  property,"  made  ground  both  for  a  civil 
action  by  the  owner  for  its  value,  and  a 
criminal  prosecution.  Pub.  Acts  1S78,  p.  325, 
{  10;  Pub.  Acts  1880,  p.  614.  In  the  revi- 
sion of  1888  this  constituted  section  3755,  and 
in  1897  that  section  was  amended  so  as  to 
give  a  civil  and  also  a  criminal  action  for 
either  killing  or  Injuring  a  registered  dog, 
unless  It  were  thus  Jnstiflable.  Pub.  Acts 
1897,  p.  772,  c.  66.  This  act  of  1897  was 
In  effect  when  the  defendant  killed  the  plain- 
tifrs  dog,  and,  as  the  latest  expression  of  The 
legislative  will,  must  control  the  disposition 
of  the  cause.  In  Slmmonds  v.  Holmes,  61 
Oonn.  13,  23  Atl.  702,  it  was  Intimated  that, 
had  It  been  necessary  to  decide  the  point. 
it  would  have  been  held  that  section  3755  did 
not  restrain  the  general  words  of  section 
8737,  so  as  to  make  them  inapplicable  to 


registered  dogs.  However  this  may  have 
been,  as  the  law  stood  in  the  Revision  of 
18B8,  the  later  statute  manifests  an  Intent 
to  protect  them  against  all  injury,  the  in- 
fliction of  which  cannot  be  Justified  as  rea- 
sonably necessary  for  the  protection  of  life 
or  property.  Such  a  necessity  need  not  be  a 
real  one,  if  at  the  time  it  appeared  to  be 
real  to  the  pevscm  who  did  the  injury.  Mor- 
ris V.  Piatt,  S2  Conn.  75.  The  finding  shows 
that  such  was  not  the  case  in  the  present. 
Instance.  The  defendant  thought  the  dog  had 
Injured  his  wife;  but  that  was  a  past  afl^lr, 
and  she  was  In  a  position  of  perfect  safety. ' 
He  also  thought  the  dog  "dangerous";  but 
ordinarily  it  was  not,  and  at  the  time  in  ques- 
tion, while  doing  mischief  to  the  cat,  could, 
it  is  to  be  presumed,  have  been  readily  driv-  ■ 
en  from  the  tree.  Wright  v.  Ramscot,  1 
Saund.  82,  84.  The  defendant  made  no  at- 
tempt before  shooting  to  protect  his  cat  by 
driving  the  dog  off,  and  the  statute  makes 
him  responsible  for  Its  value.  The  statutory 
phraae,  "protectloa  of  life,"  is  one  to  be  lib- 
erally construed  in  favor  of  pergonal  securi- 
ty; but  in  the  present  case  that  of  no  one 
was  or  appeared  to  be  in  any  way  endan- 
gered. There  is  error,  and  a  new  trial  is  or- 
dered. The  other  Judges  concurred,  except 
ANDREWS,  C.  J.,  who  dissented. 


LAWRENCE  v.  BEARDSLBY. 

(Supreme  Court  of  Errors  of  Connecticut.    Mn.t 

29.  1901.) 
■WILL— SUCCESSIVE  LIFE  ESTATES— SALE  BT 
FIRST  TENANT— EFFECT. 
Testator  devised  his  homestead  to  his  wif« 
for  life,  and  a  second  piece  of  realty  for  the 
same  term,  if  undisposed  of  at  his  death,  with 
power  to  sell  the  latter  and  use  the  proceed* 
for  her  support.  At  the  death  of  his  wife  ho 
devised  the  homestead  to  his  sons  for  life,  and 
the  Becond  piece  "it  undisposed  of."  The  wife 
survived  testator,  and  sold  the  latter  piece,  ac- 
cording to  the  provisions  of  the  will.  Held,  that 
the  sons'  contingent  interest  in  the  latter  piece 
terminated  with  its  sale,  and  they  were  not 
entitled  to  a  life  interest  in  the  proceeds  after 
the  widow's  death. 

Appeal  from  superior  court,  Fairfield  couur 
ty;   John  M.  Thayer,  Judge. 

Action  by  George  H.  Lawrence  against 
Morris  B.  Beardsley.  From  a  Judgment  in 
favor  of  plaUitUX,  defendant  appeals.  Re- 
versed. 

Action  to  have  the  defendant  adjudged  to 
be  trustee  of  a  fund,  and  to  account  for  and 
pay  over  the  income  thereof  to  the  plaintiff. 
Facts  found  and  an  Interlocutory  Judgment 
rendered  that  the  defendant  Is  trustee  of  said 
fund,  and  that  he  account  to  the  plaintiff  for 
the  income  thereof,  and  appeal  by  the  de- 
fendant for  alleged  errors  in  said  Judgment 
and  in  the  rulings  of  the  court  Error,  and 
Judgment  set  aside.  The  material  facts  in 
the  case  are  these:  George  Lawrence,  father 
of  the  plaintiff,  died  in.  1879,  leaving  a  will 
containing  the  following  provisions:  "Thini.  | 
I  give,  devise,  and  bequeath  unto  my  said 
wife,  Betsey,  my  homestead,  No._86  Nichols 
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St,  in  Cast  Bridg^^rt,  to  use  aod  occupy  tbe 
uue  for  and  during  tbe  period  of  her  nat- 
urat  Ufe.  I  further  provide  that  if  the  prem- 
ises No.  95  Hallam  St.,  in  East  Bridgeport, 
aluiU  a»t  b»  sold  before  my  death,  that  my 
taid  wife,  Betsey,  iball  have  the  use  and 
occupancy  of  the  same  for  and  during  tbe 
period  of  ber  natoral  life.  And  I  do  also 
hereby  give  to  my  said  wife  full  power  and 
antbority  to  sell  or  dispose  of  said  Hallam 
St  property,  giving  good  and  sufficient  deeds 
therefor,  and  I  give  ber  pemiiBslon  to  use 
any  portion  of  the  proceeds  of  such  sale  that 
she  may  deem  necessary  for  ber  support 
At  the  death  of  my  said  wife,  I  give,  devise, 
and  bequeath  to  my  two  sons,  George  Henry 
and  Alfred  Edward  Lawrence,  for  and  dor- 
lag  the  period  of  their  natural  lives,  tbe  use 
of  the  prc^erty  on  Nichols  St,  and  of  the 
property  on  Ualkun  St  if  undisposed  of. 
At  tbe  de&tb  of  either  of  my  said  sons,  I 
give,  devise,  and  bequeath  to  tbe  children  of 
said  deceased,  equally,  that  portion  of  tbe 
above  property  of  which  their  father  had  the 
life  use:  provided  that,  if  either  of  my  said 
sons  shall  die  clUIdless,  the  whole  of  said 
property  shall  go  to  my  surviving  son  during 
his  Ufe,  and  then  to  his  heirs."  The  testntor 
died  seised  and  possessed  of  the  Ballam 
itreet  prc^erty,  and  bis  widow  entered  into 
possession  of  It  under  tbe  will.  In  August 
1891,  she  sold  the  Hallam  street  property, 
and  received  therefor  $500  in  cash,  and  a 
note  for  ^,000,  payable  to  herself,  secured 
by  a  mortgage  on  said  property.  In  June, 
1805,  she  died  Intestate,  leaving  said  note 
and  mortgage  among  her  other  securities, 
and  tbe  defendant  Beardsley  was  shortly 
thereafter  appointed  administrator  of  her  es- 
tate. Immediately  upon  her  death,  and  be- 
fore Beardsley  had  been  appointed  aa  ber 
administrator,  be  took  possession  of  said  note 
and  mortgage  from  tbe  person  with  whom 
tbe  widow  bad  lived.  Between  the  time  he 
took  such  possession  and  his  appointment  as 
such  administrator,  tbe  attorney  of  tbe  two 
sons  of  tbe  testator  "demanded  of  said 
Beardsley  said  note  and  mortgage  and  an  ac- 
counting of  their  interest  therein,"  and  a 
similar  demand  was  made  upon  blm  after  bis 
appointment  as  administrator.  Subsequently 
.  be  represented  the  estate  of  the  widow  to  be 
Insolvent  and  at  bia  suggestion  tbe  attorney 
for  the  two  sons  of  the  testator  presented 
their  claim  to  said  note  and  mortgage  to  the 
commissioners  npon  satd  estate,  and  said 
claim  was  disallowed,  and  from  this  disal- 
lowance no  appeal  was  taken.  Thereafter 
Beardsley  filed  bis  administration  account, 
which  was  duly  apprbved  and  allowed,  show- 
ing a  balance  of  $6,481.28  in  bis  bands  for 
distribution.  This  sum  Included  tbe  proceeds 
of  said  note  and  mortgage,  which  he  bad  In- 
ventoried as  part  of  said  estate,  and  had  sold 
during  bis  administration  for  $2,000.  He 
Btill  has  said  estate  in  his  hands,  undlstrib- 
nted.  One  of  the  sons  (Alfred)  died  child- 
less January  12, 1900,  and  tbe  plaintiff  is  the 


only  surviving  child  of  said  testator.  Upan 
these  facts  the  trial  court  adjudged  (1)  that 
tbe  defendant  individually  held  tbe  $2,000, 
as  part  of  tbe  proceeda  of  the  sale  of  the 
Hallam  street  property,  aa  truatee  for  tbe 
plaintiff:  (2)  tluit  he  should  account  to  tbe 
plaintiff  for  one-half  of  tbe  yearly  Income 
of  said  fund  from  tbe  death  of  the  widow 
to  the  death  of  Alfred;  and  (8)  for  the  en- 
tire Income  from  the  death  of  Alfred  "to 
such  time  as  be  shall  discharge  hlms^  of 
aald  trust"  From  this  ludgment  the  present 
appeal  was  taken. 

Stiles  Judson,  Jr.,  and  Samuel  F.  Beards- 
ley, for  appellant  William  H.  Comley,  Jr., 
for  appellee. 

TOBRANCBi  J.  (after  stating  tbe  facts). 
The  controlling  question  in  this  case  is  this: 
Did  the  plaintiff,  nnder  tbe  wUl  of  his  fa- 
ther, take  any  interest  In  tbe  proceeds  of  the 
sale  of  the  Hallam  street  property?  It  he 
did  not  then,  without  reference  to  the  other 
questions  raised  by  tbe  reasons  of  appeal, 
tbe  trial  conrt  erred  in  rendering  the  lodg- 
ment complained  of.  Tbe  language  of  the 
will  bearing  immediately  upon  tihis  qoes- 
tion  Is  this:  "At  the  death  of  my  said  wife 
I  give  •  •  •  to  my  two  sons,  •  •  • 
for  and  dnring  the  period  of  their  natoral 
lives,  the  use  of  the  property  *  *  *  on 
Hallam  St.,  If  undisposed  of."  The  plaintiff, 
in  effect  claims  that  this  gives  to  the  two 
sons  a  life  use  in  the  Hallam  street  property 
if  it  remains  undisposed  of  at  the  death  of 
tbe  widow,  and  also,  in  the  event  of  a  sale 
of  it  by  ber  under  the  will,  g^ives  to  them  m 
life  use  in  each  portion  of  the  proceeds  of 
such  sale  as  may  remain  at  her  death  unused 
by  her  for  her  support  We  think  these 
words,  "if  undisposed  of,"  as  here  used, 
mean  if  undisposed  of  at  tbe  death  of  the 
widow;  for  he  bad  Just  given  to  ber  power 
"to  sell  or  dispose  of  said  Hallam  St  prop- 
erty," and  it  Is  at  ber  death  that  he  gives  tbe 
Ufe  use  to  bis  sons  if  tbe  property  is  undis- 
posed of.  He  gave  the  widow  a  life  use  in 
the  Nichols  street  property,  without  the  pow- 
er to  dispose  of -it  and  so,  when  he  gives  to 
his  sons  a  life  use  In  that  at  ber  death.  It  is 
given  without  any  qualifying  words;  but 
having  given  bis  widow  a  life  use  in  the 
Hallam  street  property,  and  also  full  power 
to  seU  or  dispose  of  that  property,  when  be 
gives  his  sons  a  life  use  in  that  at  the  death 
of  the  widow  be  adds  the  slgnlflcant  quali- 
fying words,  "It  ondlsposed  of."  These 
words  clearly  Imply  that  if  the  property 
should  be  disposed  of  by  the  widow  by  sale, 
the  sons  would  take  no  interest  In  It  under 
this  clause  of  tbe  will.  In  other  words,  un- 
der that  clause  tbe  sons  took  a  life  interest 
in  tbe  Hallam  street  property  as  real  estate, 
conditioned  upon  the  widow's  failure  to  sell 
or  dispose  of  it  under  the  will.  They  took  a 
contingent  Interest  in  that  real  estate,  liable 
to  be  defeated  by  such  a  sale  and  convey- 


192 


40  ATLANTIC  REPOETER. 


<Conn. 


mnce  of  H  To  read  the  clause  here  In  ques- 
tion as  giving  to  the  sons  a  life  use  In  the 
real  estate  if  undlsiwsed  of  by  the  widow, 
.and  also  as  giving  to  them  a  life  use  in  the 
.proceeds  of  a  sale  of  it  by  her,  is  to  do  vio- 
lence to  the  plainly-expressed  intent  of  the 
testator.  It  is  to  materially  alter  and  add 
to  the  will,  rather  than  to  construe  it  The 
widow  in  her  lifetime  disposed  of  the  Ektllam 
street  property,  and  thereby  defeated  the 
-contingent  interest  given  therein  to  the  sons; 
and  we  think  the  fair  coniftructlon  of  the 
will  is  that  under  It  they  toolc  no  Interest 
whatever  in  the  proceeds  of  that  sale.  Un- 
der the  will  the  widow  had  "permission  to 
use  any  portion  of  the  proceeds  of  such  sale 
that  she  may  deem  necessary  for  her  sup- 
port" This  language  gives  her  power  to 
4ise  the  entire  proceeds  if  she  deems  them 
necessary  for  her  support;  but  It  does  not, 
we  think,  make  her  the  absolute  owner  of 
fluch  proceeds,  even  though  there  is  no  gift 
-OTor  of  such  unused  portion  thereof  as  might 
remain  at  her  death.  Her  power  over  the 
proceeds  is  ample  for  a  certain  purpose,— 
ber  support,— but  it  Is,  after  all,  a  limited 
and  restricted  power,  and  not  that  of  an  ab- 
solute owner.  We  think  that  under  the  de- 
«lsion8  of  this  court  the  unused  portion  of 
the  proceeds  of  the  sale  of  the  Hallam  street 
property  at  the  death  of  the  widow  belonged, 
sot  to  her  estate,  but  to  the  estate  of  her 
husband,  George  Lawrence.  Mansfield  v. 
Shelton.  67  Conn.  390,  85  Atl.  271;  Little  ▼. 
Oeer,  60  Conn.  411,  37  AtL  1066;  Adams  v. 
LUUbridge,  78  Conn.  — ,  49  AU.  21.  The 
proceeds  of  the  sale  of  the  Hallam  street 
property  amounted  to  ^2,500.  Upon  the  rec- 
ord in  this  case,  it  appears  that  the  widow 
used  $500  of  this  amount  for  her  support, 
and  left  $2,000  of  it  in  the  shape  of  a  note 
and  mortgage.  Tlils  we  think  belongs  to  the 
estate  of  George  Lawrence,  and  Is  intestate 
estate,  inasmuch  as  it  is  not  disposed  of  In 
any  way  by  his  will. 

The  construction  here  put  upon  the  third 
clause  of  the  will  In  question  makes  it  un- 
necessary to  consider  the  reasons  of  appeal 
specifically  and  in  detail.  Inasmuch  as  the 
plaintiff  took  under  the  will  of  his  father  no 
Interest  in  the  proceeds  of  the  Hallam  street 
property,  the  court  below  erred  in  rendering 
the  Judgment  complained  of;  and  said  Judg- 
ment is  set  aside,  and  the  cause  remanded  to 
the  superior  court,  to  be  proceeded  with  ac- 
cording to  law.  The  other  Judges  concur- 
red. 


ANGUS  V.  CITY  OF  HARTFORD. 

McKONE  V.  SAME. 

{Supreme  Court  of  Errors  of  Connecticut.    May 

29,  1901.) 
JICNICIPAI.  CORPORATIONS-STRBBT  IMPROVB- 
MBNT8— PROPERTY   OWNERS-NECESSITY  OP 
MOTICS—ASSBSSUENT— VALIDITY. 

Where  a  vote  was  passed  by  the  proper 
■body  for  the  paving  of  a  street  between  cer- 
tain points  after  publication  of  notice  thereof 


In  a  newspaper,  and  by  written  or  printed  no- 
tice mailed  to  the  property  owners  on  the 
street  10  days  before  any  action  was  taken, 
as  required  bv  Sp.  Laws  1895^.  617,  {I  1,  2, 
as  amended  by  8p.  -Laws  1SB9,  p.  SOi,  I  1, 
but  thereafter  such  vote  was  reconsidered  and 
rescinded,  and  a  subsequent  vote  was  passed 
ordering  the  paving  of  such  street  for  a  greater 
distance  without  notice  by  publication  or  mail 
to  property  owners,  the  assessment  for  such 
pavmg  on  the  property  benefited  was  void, 
since,  as  the  second  vote  related  to  a  different 
taxing  district,  affecting  different  persons,  giv- 
ing notice  before  passing  the  second  vote  was 
an  essential  requisite,  the  omission  of  wliich 
made  it  of  no  bmding  force. 

Cases  reserved  from  court  of  common 
pleas,  Hartford  county;  William  S.  Case, 
Judge. 

Suits  by  William  Angus  and  Patrick  Mc- 
Kone  against  the  city  of  Hartford  to  re- 
strain enforcement  of  an  improvement  as- 
sessment Demurrers  to  the  complaints,  and 
question  as  to  Judgment  reserved  for  the  ad- 
vice of  the  supreme  court  of  errors.  De- 
murrers overruled. 

The  material  part  of  the  complaint  Is  the 
same  in  both  of  these  cases.  The  demurrer 
and  the  reasons  assigned  are  the  same  In 
both.  In  the  first-named  case  the  complaint 
is  as  follows: 

"(1)  Plabitiff  was  on  or  about  the  20th 
day  of  June,  1900,  and  still  is,  the  owner  In 
fee  of  certain  land  In  the  city  of  Hartford, 
with  the  buildings  thereon,  situated  on  the 
south  side  of  Capitol  avenue^  two  hundred 
and  fifty  (250)  feet  east  by  land  of  Trinity 
College,  one  hundred  and  ninety-seven  (197) 
feet  south  in  part  by  other  land  of  the  plain- 
tiff, and  in  part  by  land  of  Charles  A.  Zipp, 
in  all  two  hundred  twelve  and  thlrty-flve 
one-hundredths  (212.35)  feet  and  west  in 
part  by  said  laud  of  Charles  A.  Zlpp^  forty 
five  (45)  feet  and  in  part  of  Oak  street  one 
hundred  and  eighty-three  and  six-tenths 
(1S3.6)  feet  (2)  On  or  before  November  22, 
1900,  the  defendant  claiming  to  act  under 
and  by  virtue  of  a  special  act  of  the  state  of 
Connecticut  entitled  'An  act  amending  the 
charter  of  the  city  of  Hartford,'— Sp.  Acts 
1895,  p.  C17,  as  amended  by  special  act  ap- 
proved June  20,  1899  (Sp.  Acts  1899,  p.  604), 
—finished  paving  Capitol  avenue  from  the 
west  line  of  Lafayette  street  to  the  Park 
river  with  asphalt  at  a  total  cost  of  $27,- 
267.80.  (3)  One-third  of  the  said  total  cost 
was  assessed  by  defendant  under  said  act 
against  the  owners  of  the  premises  situated 
and  abutting  on  the  south  side  of  Capitol 
avenue,  paved  with  asphalt  as  aforesaid; 
and  plaintiff  was  assessed  on  November  26, 
1900,  by  defendant  the  sum  of  $459.82,  be- 
ing hlB  proportionate  share  of  said  one-third 
of  the  total  cost  of  said  improved  paving, 
on  the  basis  of  the  number  of  front  feet  of 
land  abutting  on  said  south  side  of  said 
avenue,  and  owned  by  him,  in  proportion  to 
the  entire  frontage  of  land  on  the  south  side 
of  said  avenue  paved  with  asphalt  under  said 
resolution  as  aforesaid.  (4)  Said  act  makes 
no  provision  for  an  apportionment  ot  said 
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costs  according  to  the  special  benefits  ac- 
tually accruing  to  the  abutting  land,  but  pro- 
vides for  an  assessment  without  reference 
to  the  actual  benefits  conferred,  and  simply 
for  a  mathematical  diylsion  of  the  total  cost 
on  the  owners  of  the  abutting  land  In  pro- 
portion to  the  number  of  front  feet  owned  by 
them,  respectiyely.  Nor  does  said  act  pro- 
ride  for  a  hearing  to  determine  afay  such 
benefits,  and  the  plaintiff  was  not  in  fact 
heard,  and  bad  no  opportunity  to  be  heard. 
In  reference  to  the  benefits  assessed  upon 
his  land.  Said  assessment  was  made  against 
plaintiff',  without  heaiing,  on  tne  basis  of  a 
proportionate  cost  of  the  entire  paving  in  the 
ratio  of  front  feet  of  land  owned  by  him  and 
abutting  on  said  avenue  to  the  entire  length 
of  paring  on  said  avenue,  and  against  plaln- 
tlfTs  protest  to  defendant  (5)  The  defend- 
ant Is  threatening  to  collect  said  assessment, 
and,  as  a  step  tn  auch  collection,  has  caused 
a  lien  to  be  filed  upon  the  land  records  of 
the  town  of  Hartford  against  the  aforesaid 
property  of  the  plaintiff  to  secure  the  amount 
of  said  assessment,  which  lien  Is  a  cloud 
upon  the  plaintitrs  title,  and  which  the  de- 
fendant wUl  enforce  unless  restrained  by  In- 
junction. 

"Second  Count.  (1)  Paragraph  1  of  the 
first  count  Is  hereby  made  a  part  of  this 
eount.  (2)  On  or  about  February  14,  1900, 
said  Capitol  avenue,  from  Main  street  to  the 
Park  river,  was  selected  by  the  defendant, 
acting  through  Its  board  of  street  commis- 
sioners, to  be  paved  with  asphalt  during  the 
season  of  1900.  (3)  Notice  was  given  by 
publication  In  the  dally  newspapers  of  the 
city,  and,  so  far  as  practicable,  by  written 
or  printed  notice  addressed  to  the  property 
owners  Interested,  at  their  known  place  of 
abode,  and  deposited  In  the  post  office,  post- 
age paid,  at  least  ten  days  before  any  action 
was  taken  as  by  law  provided.  (4)  On  or 
about  June  13,  1900,  the  defendant,  through 
its  board  of  street  commissioners,  purporting 
to  act  under  the  aforesaid  special  act,  pass- 
ed votes  ordering  Capitol  avenue  paved  with 
asphalt  from  Main  street  to  Park  river,  and 
assessing  two-thirds  of  the  expense  of  said 
pavement  upon  abutting  property  ovmers. 
(3)  On  or  about  June  20,  1900,  the  votes  of 
June  IStta  were  reconsidered  and  rescinded, 
and,  without  any  further  notice  by  publica- 
tion or  written  or  printed  notice  as  above 
set  out,  votes  were  passed  ordering  Capitol 
avenue  paved  from  the  west  line  of  Lafay- 
ette street  to  Park  liver.  (6)  On  or  about 
June  27,  1900,  the  votes  aforesaid  were  sub- 
mitted to  and  approved  by  the  court  of  com- 
mon council.  (7)  On  or  about  November  26, 
1900,  the  defendant,  still  claiming  to  act  un- 
der and  by  virtue  of  the  special  act  afore- 
said, made  an  assessment  on  the  plaintltTs 
land  aforesaid  to  pay  a  portion  of  the  cost 
of  said  pav^nent,  to  wit,  the  sum  of  four 
hundred  fifty-nine  and  "Aoo  dollars  (|46e.- 
S2).  (9)  Paragraph  5  of  the  first  count  is 
beieby  made  a  part  of  this  count 
4»A.— 13 


"The  plaintiff  claims  (1)  an  Injunction  to 
restrain  the  defendant  from  taking  any  steps 
to  collect  said  assessment  against  plaintiff's 
property,  and  from  enforcing  the  lien  so  filed 
against  the  plaintiff's  land  above  mentioned; 
(2)  a  decree  vesting  title  to  the  land  afore- 
said In  the  plaintiff,  free  from  the  Incum- 
brance of  said  record  of  lien;  (3)  such  other 
and  further  relief  as  to  equity  may  apper- 
tain or  the  circumstances  may  warrant." 

Demurrer: 

"The  defendant  demurs  to  the  plaintiff's 
amended  complaint  because:  (1)  The  said 
complaint  alleges  no  sufficient  ground  or  rea- 
son for  the  interposition  of  a  court  of  equity 
in  behalf  of  the  plaintiff,  as  set  forth  in  the 
plaintiff's  claims.  (2)  The  defendant,  in 
making  said  assessment,  It  appears,  com- 
plied with  all  the  terms  of  the  resolution 
amending  the  charter  of  the  city  of  Hart- 
ford approved  July  4,  1805,  as  the  same  was 
amended  by  the  resolution  amending  the 
charter  of  the  city  of  Hartford,  approved 
June  20,  1899.  (3)  That  said  notice  given  as 
set  forth  In  the  third  paragraph  of  the  sec- 
ond count  of  the  complaint  was  sufficient  no- 
tice of  the  selection  of  Capitol  avenue  for 
paving  from  Main  street  to  Park  river,  under 
section  1  of  the  said  resolution,  approved 
June  20,  1899;  and  under  said  notice  the  de- 
fendant had  the  right  to  pave  the  whole  or 
any  part  of  said  avenue,  and  assess  the  same, 
without  giving  any  additional  notice  for  pav- 
ing any  part  thereof.  (4)  It  does  not  appear 
that  the  said  second  assessment  for  said 
street  paving  was  In  any  greater  proportion 
per  front  foot  than  In  the  said  first  assess- 
ment, or  that  any  greater  burden  was  placed 
upon  the  plaintiff,  or  that  injury  was  suf- 
fered by  said  second  assessment  (5)  The 
lien  filed,  mentioned  in  the  fifth  paragraph  of 
the  first  count  of  said  complaint  was  so  filed 
in  compliance  with  the  first  section  of  the 
said  resolution,  approved  June  20,  1889.  (6) 
It  does  not  appear  that  the  plaintiff  has  been 
deprived  of  any  of  the  rights  under  the  said 
resolutions  amending  the  charter  of  the  city 
of  Hartford,  or  that  he  has  any  ground  of 
complaint  against  the  defendant" 

Those  parts  of  the  charter  of  the  city  of 
Hartford  which  it  is  necessary  to  consider 
are  these: 

6  Sp.  Laws,  p.  314, 1 1.  "The  court  of  com- 
mon council  of  the  city  of  Hartford  shall 
have  exclusive  powM  to  lay  out,  make  and 
establish  within  said  city  new  highways, 
streets  •  *  *  and  to  cause  to  be  made 
and  repaired  and  altered  highways  and 
streets  within  said  city  *  •  *  and  when- 
ever any  public  work  •  •  •  shall  have 
been  lawfully  laid  out  or  altered  by  the  court 
of  common  council,  said  court  may  assess 
the  whole  or  any  part  of  the  expenses  of 
laying  out  *  •  *  upon  the  persons  whose 
property  is,  In  the  Judgment  of  said  court  of 
common  council,  specially  benefited  there- 
by, and  estimate  a  proportion  of  such  er- 
pense  wliich  said  persons  sliaU  respectively 
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defray,  and  enforce  the  collection  of  the 
same,  or  may,  if  they  deem  proper,  assess 
the  expense  of  any  such  public  work  directly 
upon  land  benefited  thereby:  •  *  •  pro- 
Tided  always  that  before  taking  any  land  or 
prlrate  property  for  any  of  the  public  uaea 
aforesaid  said  court  shall  agree  with  the 
owner  or  owners  thereof  as  to  the  damage 
done  thereby,  which  shall  be  the  actual  dam- 
age done  to  the  property  of  such  owner  or 
owners  by  taking  such  land  or  private  prop- 
erty without  deducting  therefrom  any  bene- 
fits on  account  of  such  public  work,  and  shall 
pay  to  or  deposit  the  Same  for  the  benefit  of 
such  owner  or  owners;  and  provided  further 
that  It  shall  be  the  duty  of  said  court  to  eo- 
act  ordinances  containing  suitable  provisions 
for  giving  notice  to  all  persons  interested  In 
any  property  so  taken  of  the  proceedings  of 
said  court  in  that  behalt  and  of  the  apprais- 
al of  damages."  Section  3  of  the  same  aot 
provided  for  an  appeal  by  any  person  as- 
S^ieved  by  any  assessment  of  benefits  to 
commissioners  of  relief. 

6  Sp.  Acts,  p.  743,  amends  the  charter  of 
Hartford  by  providing  for  the.  election  of  a 
board  of  street  commissioners,  and  that  the 
said  board  should  have  all  the  powers  of  the 
court  of  common  council  In  reference  to  the 
appraisal  of  damages  and  assessment  of  bet- 
terments. 

7.  Sp.  Acts,  p.  527,  provides  that  the  judge 
of  the  court  of  common  pleas  should  be  the 
tribunal  to  entertain  such  appeal. 

8  Sp.  Acts,  p.  Ill,  as  amended  by  the  Spe- 
cial Acts  of  18d!>.  is  this: 

"Section  1.  Before  any  public  work  or  im- 
provement, for  the  cost  of  which  the  city 
of  Hartford,  under  Its  charter,  may  assess 
benefits,  shall  be  laid  out  or  constructed,  the 
cost  of  the  same,  including  damages  to  be 
paid,  shall  be  ascertabied  by  the  court  of 
common  council  of  said  city,  and  all  benefits 
to  be  paid  by  the  persons  to  be  benefited 
thereby  shall  be  ascertained  as  follows:  The 
vote  or  resolution  proposing  the  laying  out  or 
construction  of  such  work  or  improvement 
shall  be,  by  said  court  of  common  council, 
referred  to  the  board  of  street  commission- 
ers of  said  city,  who  shall  first  estimate  the 
cost  of  the  construction  of  such  work  or  im- 
provement, and  shall  also  appraise  the  dam- 
ages to  be  paid  to  any  person  for  land,  or 
any  interest  therein,  taken  for  such  Improve- 
ment, and  shall  also  assess  the  said  cost  of 
construction,  and  the  amount  of  said  dam- 
ages upon  the  persons  benefited  thereby  In 
the  manner  now  provided  in  the  charter  and 
ordinances  of  said  city,  and  all  appeals 
therefrom  shall  be  taken,  and  proceedings 
had  thereon,  as  now  by  law  provided.  Upon 
the  completion  of  such  proceedings,  the 
board  of  street  commissioners  shall  report 
the  same  to  the  said  court  of  common  coun- 
cil with  their  recommendations,  and  said 
com!  of  common  council  may  thereupon  di- 
rect the  layout  or  construction  of  such  work 
pr  improvement  at  Its  discretion. 


"Sec.  2.  Upon  the  final  layout  or  comple- 
tion of  the  construction  of  any  such  public 
work,  the  board  of  street  commissioners  shall 
give  notice  thereof,  and  said  benefits  are  due 
and  payable,  by  publication  twice  in  two 
daUy  newspapers  published  in  said  city,  and 
all  benefits  assessed  therefor  shall  be  Imme- 
diately due  and  payable.  If  the  actual  cost 
of  the  construction  of  any  public  work  shall 
he  less  than  the  sum  estimated  by  the  board 
of  street  commissioners  and  assessed  upon 
the  parties  benefited,  each  of  the  parties  so 
assessed  shall  be  entitled  to  a  proportionate 
deduction  from  his  assessment  Said  bene- 
fits shall  be  a  lien  upon  the  land  on  account 
of  which  they  were  assessed,  which  said  lien 
shall  commence  and  attach  to  said  land  from 
the  time  of  the  passage  of  the  court  of  com- 
mon council  of  the  vote  laying  out  or  order- 
ing the  construction  of  said  work:  provided, 
that  the  same  shall  not  remain  a  M&i  there- 
on for  a  logger  period  than  three  months 
from  the  final  layout  or  completion  of  such 
work  or  improvement,  unless  the  board  of 
street  commissioners  shall  within  the  time 
lodge  wUb  the  town  clerk  of  the  town  of 
Hartford,  for  record,  a  certificate  signed  by 
the  clerk  of  said  board,  describing  the  prem- 
ises, the  amount  assessed,  and  the  improve- 
ment for  which  It  was  assessed." 

Arthur  L.  Shipman,  for  plalntUf  Angos. 
Edward  L.  Smitk  and  Jobs  J.  McKone,  Cor 
plaintiff  McKoQA.  WlUlam  J.  BAoOon^llle, 
for  defendant 

ANDREWS,  C.  X  (after  stating  the  facts). 
The  plaintlfl*  is  the  owner  of  land  abutting  od 
Capitol  avenue,  in  Hartford.  The  city  paved 
that  street  with  asplialt,  and  made  an  assess- 
meut  for  benefits  upon  the  abutting  lands, 
and  has  caused  a  lien  to  be  filed  In  the  town 
records  of  the  town  of  Hartford  upon  and 
against  the  land  of  the  plaintiff  to  secure  the 
payment  of  his  said  assessment  The  com- 
plaint avers  that  the  assessment  is  illegal  and 
void,  and  claims  an  injunction  to  restrain 
any  steps  to  collect  or  to  foreclose  the  said 
lien.  The  city  demurred  to  the  complaint 
The  question  of  what  Judgment  shall  be  ren- 
dered upon  the  demurrer  is  reserved  for  the 
advice  of  this  court 

The  complaint  alleges  two  distinct  groiuds 
of  action: 

1.  That  the  assessment  was  made  under 
the  special  act  of  18&5  (Sp.  Acts  1895,  p.  617, 
as  amended  by  Sp.  Acts  1890,  p.  501),  and  the 
city  apportioned  the  amount  of  benefits  as- 
sessed between  the  persons  benefited  upon 
the  basis  of  tlie  number  of  feet  of  land  owned 
by  each  abutting  proprietor  in  proportion  to 
the  entire  frontage  upon  that  portion  of  the 
street  paved,  and  that  the  plaintiff  had  na 
opportunity  to  be  heard  to  reference  to  the 
benefits  assessed  upon  bis  land,  and  was  not 
in  fact  beard.  It  also  alleges  aa  a  fact  the 
conclusion  of  law  that  the  special  act  author- 
izes an  assessment  In  siicb  manncf,  and  the 
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plaintUTs  grievance  Is  based  on  this  assump- 
Uon.  Tlie  special  act  is  an  amendment  to 
tbe  dty  charter,  and  most  be  construed  In 
view  of  the  existing  charter  proTlsionB  as 
to  the  assessment  of  betterments.  While  It 
may  to  some  extent  modify  those  provisions, 
we  incline  to  thinlc  it  snbstantiaUy  leaves 
them  in  force  and  applicable  to  the  assess- 
ment  for  street  pavements  anthorlzed  by  the 
act  The  decisive  questions  as  to  this  ground 
of  action  are  not  presented  by  the  complaint 
and  demnrrer  with  requisite  clearness.  Be- 
fore we  were  asked  to  pass  judgment  by  way 
of  advice,  the  complaint  shonld  have  been 
reformed,  ttie  allegatl<ms  of  law  stricken  ont, 
and  those  of  fact  made  more  definite.  This 
Is  immaterial,  however,  inasmuch  as  our 
opinion  upon  the  other  ground  of  action  most 
finally  dispose  of  this  case. 

2.  That  the  vote  ordering  tbe  street  In 
question  to  be  paved,  and  the  vote  assess- 
ing the  abutting  property  owners.  Including 
the  plaintiff,  were  passed  without  giving  the 
notice  to  property  awnen  interested  required 
by  the  spsdal  act  The  complaint  avers 
that  the  board  of  street  commissioners  of 
Hartford,  which  in  this  connection  means 
the  city  Itself,  on  or  about  the  14th  day  of 
Fehmary,  1900,  selected  Capitol  avenne,  from 
Main  street  to  the  Park  river,  to  be  paved 
with  aq>halt  during  the  season  of  1900;  that 
notice  was  given  by  publication  in  the  daily 
newspapers  of  the  city,  and,  so  far  as  was 
practicable,  by  written  notices  addressed  to 
the  property  owners  Interested,  In  their  own 
places  of  abode,  and  deposited  in  the  post 
ofilce,  postage  paid,  at  least  10  days  before 
any  action  was  taken,  as  by  law  provided; 
that  on  Jane  13,  1900,  the  street  commission- 
era  passed  votes  ordering  Capitol  avenue  to  be 
paved  with  asphalt  from  JJaln  street  to  Park 
river,  and  assessing  two-thirds  of  the  ex- 
[)enge  of  said  pavement  upon  the  abutting 
property  owners;  that  on  or  about  June  20, 
1900,  the  said  votes  of  June  13th  were  recon- 
sidered and  rescinded,  and  that  without  any 
further  notice  by  publication,  or  written  or 
printed  notice  as  above  set  out,  votes  were 
passed  ordering  Capitol  avenue  to  be  paved 
from  the  west  Une  of  Lafayette  street  to 
Park  river;  that  on  or  abont  June  27,  1900, 
these  votes  of  June  20th  were  submitted  to 
and  approved  by  the  court  of  common  council; 
that  on  or  abont  November  26,  1900,  the  city 
made  an  aaaessment  upon  the  plaintiff's  land 
to  pay  a  portion  of  the  cost  of  said  pavement, 
to  wit,  $459-82.  These  averments  are  all  ad- 
mitted by  the  demurrer,  and,  because  of 
these  averments,  we  think  the  demurrer 
should  be  overruled.  It  was  competent,  with- 
out any  doubt,  for  tbe  street  commissioners 
on  June  13,  1900,  to  pass  votes  ordering  Capi- 
tol avenue  to  be  paved  from  Main  street  to 
the  Park  river,  and  assessing  two-thirds  of 
the  expense  on  the  abutting  landowners.  A 
tazhig  district  had  been  fixed,  and  the  per- 
sons who  were  or  ought  to  be  subject  to  the 
assessment  had  bem  made  known,  and  doe 


notice  had  been  given  to  all  such  persona 
These  voites,  however,  were  on  Jtme  20tli  i» 
considered  and  rescinded.  The  whole  matter 
then  was  in  the  condition  It  was  "bef ore  any 
votes  at  all  bad  bean  made.  Subsequent 
votes  ordering  Capitol  avenue  to  be  iiaved 
from  tbe  west  line  of  Lafayette  street  to  PaA 
rlrer  were  passed  without  notice  by  publica- 
tion or  by  mall  to  the  plaintiff.  These  votes 
related  to  a  different  taxing  district  from 
the  one  embraced  by  the  votes  of  June  IStb. 
Different  persons  were  affected  by  the  as- 
sessment The  apportionment  of  the  benefits 
and  expenses  was  different  It  was  a  new 
matter,— in  legal  contemplation,  different 
from  the  one  dealt  with  by  the  former  votes. 
The  charter  required  the  board  of  street  com- 
missioners to  give  notice  before  passing  these 
votes  just  as  much  as  before  the  passage  of 
tbe  votes  of  the  13th,  and,  as  they  omitted 
to  give  any  notice,  we  think  they  omitted  an 
essential  requisite,  and  that  these  votes  are 
without  any  binding  force.  The  assessment 
Is  void.  The  court  of  common  pleas  is  ad- 
vised to  overrule  tbe  demurrer.  The  same 
advice  is  given  in  the  McKone  Case.  Tbe 
other  Judges  concurred. 


Appeal  of  OOWLBS. 
(Supreme  Court  of  Errors  of  Connecticnt.    Vaj 

29,  1901.) 

ANTBNtnTIAL  AORBEMENT— OONSTRUCTION— 

RELBASB  OF  PROPBRTT  RiaHTB— 

TnDOW'8  AUbOWANCB. 

Under  an  antennptial  agreement  providina 
that  "the  parties  hereto  *  •  •  release  •  •  * 
all  rights  of  dower,  curtesy,  or  survivorship,  as 
well  as  all  other  rights,  either  vested  or  in- 
choate, •  •  •  which  may  be  created  or  es- 
tablished by  virtue  of  sucn  marriaee  by  the 
common  law  or  any  statnte,"  etc.,  the  surviv- 
ing widow  is  not  entitled  to  an  allowance  from 
her  deceased  husband's  estate  pending  settle- 
ment 
Hamersley,  J.,  dissenting. 

Appeal  from  superior  court,  Hartford  conn* 
ty;  Samuel  O.  Prentice,  Judge. 

Proceeding  for  the  settlem^it  of  the  estate 
of  Samuel  W.  Cowles,  deceased.  From  a 
Judgment  of  the  superior  court  affirming  an 
order  of  the  probate  court  making  a  tem- 
porary allowance  to  the  widow,  the  exec- 
utors appeaL    Beversed. 

Walter  O.  Oowles  and  William  R.  Matson; 
for  appellants.  Joseph  P.  Tnttte,  for  app^ 
lee. 

TOHRANCB,  J.  In  March,  1898,  Samuel 
W.  Cowles,  then  71  years  old,  and  Emily- 
Wadsworth,  then  68  years  old,  both  residents 
of  this  state,  both  possessed  of  some  prop- 
erty, in  contemplation  of  marriage  one  wltb 
the  other,  entered  into  an  antenuptial  agree- 
ment the  material  provisions  of  which  «r» 
these:  '^n  tbe  ev«it  that  said  marriage  be 
consummated,  and  In  contemplation  thereof, 
the  parties  hereto  expressly  and  hrrevocabljr 
remise,  release,  and  relinqntsbi  each  to  the 
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other,  all  rights  of  dower,  curtesy,  or  sur- 
Tiyorship,  as  well  as  all  other  rights,  either 
Tested  or  Inchoate,  In  the  property  or  estate 
of  either  oAe  of  the  parties  hereto,  and  In 
favor  of  the  other,  which  may  be  created  or 
established  by  virtue  of  such  marriage  by 
the  common  law  or  any  statute  now  In  force 
or  hereafter  enacted,  as  well  as  In  all  the 
accretions  and  emoluments  of  such  property 
or  estate,  saving  only  that.  If  said  Emily  A. 
Wadsworth  shall  survive  the  said  Samuel  W. 
Cowles,  and  at  the  time  of  his  death  shall 
be  living  with  him,  or  absent  without  fault 
on  her  part,  the  said  Samuel  W.  Cowles 
agrees  to  secure  to  said  Emily  A.  Wads- 
worth,  as  a  lawful  and  proper  charge  upon 
his  estate,  an  annuity  of  one  hundred  and 
twenty  dollars,  payable  quarterly  In  cash 
dm-Ing  each  year  for  the  term  of  her  natural 
life."  Subsequentiy  to  this.  In  April,  1898, 
said  parties  intermarried.  In  February,  1900, 
Mr.  Cowles  died,  leaving  a  will.  In  which  he 
gave  to  his  widow  the  annuity  agreed  upon 
In  the  antenuptial  agreement  and  the  sum  of 
$500.  AU  the  real  estate  of  which  Mr.  Cowles 
died  possessed  was  an  undivided  half  Inter- 
est In  fee  simple  In  a  piece  of  land,  with  a 
dwelling  thereon,  in  the  other  half  of  which 
real  estate  he  had  a  life  estate.  His  estate 
was  appraised  at  a  little  over  $10,000,  the 
great  bulk  of  which  was  comprised  of  bis  in- 
terest In  said  real  estate.  Since  the  death 
of  Mr.  Cowles,  his  executors  have  paid  the 
annuity  as  It  became  due  according  to  the 
terms  of  the  will  and  antenuptial  agreement, 
and  the  trial  court  has  found,  in  efTect,  that 
the  payment  of  the  annuity  is  secured,  and 
the  payment  of  It  as  it  becomes  due  is  as- 
sured, as  is  also  the  payment  of  the  legacy 
of  $500  to  the  widow,  and  no  question  Is 
raised  as  to  these  matters.  The  court  of  pro- 
bate made  an  allowance  of  $200  out  of  the 
estate  of  Mr.  Cowles  to  his  vrldow  during  the 
settlement  of  the  estate,  and  the  superior 
court  affirmed  that  order;  and  no  claim  is 
made  that  this  was  not  a  proper  allowance  If 
the  widow  was  entitled  to  any  allowance  at 
all.  The  Important  question  in  the  case  is 
whether  she  is  entitled  to  any  allowance  at 
all,  and  the  answer  to  that  question  depends 
upon  the  construction  of  the  antenuptial 
agreement.  That  a  woman,  by  an  antenup- 
tial agreement,  may  deprive  herself  of  her 
statutory  right  to  an  allowance  out  of  the 
estate  of  her  deceased  husband,  was  express- 
ly decided  In  Re  Staub's  Appeal  from  Pro- 
bate. 66  Conn.  127,  33  Atl.  615,  so  that  the 
controlling  question  in  the  present  case  Is 
whether,  in  and  by  the  agreement  here  In 
question,  the  appellee  has  deprived  herself 
of  that  right.  That  the  agreement  covers 
and  was  intended  to  be  a  relinquishment  of 
all  her  other  rights,  claims,  and  Interests  In 
the  property  and  estate  of  her  husband,  a.c- 
quired  by  the  marriage,  save  this  statutory 
right  to  an  allowance,  is  and  must  be  con- 
ceded; and  the  only  dispute  between  the 
parties  Is  as  to  whether  it  Includes  that  right. 


Does  It  Include  that  right?  We  think  It 
does.  The  language  of  the  agreement  Is 
broad  enough  to  include  such  a  right.  After 
specifically  mentioning  "all  rights  of  dower, 
curtesy,  or  survivorship,"  It  goes  on  to  In- 
clude "all  other  rights,  either  vested  or  In- 
choate," which  she  might  acquire,  by  virtue 
of  the  marriage,  In  the  "property"  or  in  the 
"estate"  of  her  husband,  under  the  common 
law  or  by  force  of  any  statute.  By  her  mar- 
riage she  would  acquire,  under  the  statute, 
an  "inchoate  right"  to  an  allowance  out  of 
her  husband's  estate,  which,  upon  his  death, 
would  become.  In  a  very  practical  sense,  a 
right  that  she  could  enforce.  Such  an  "In- 
choate right"  comes  precisely  within  the  lan- 
guage of  the  agreement  In  question,  and 
should  be  held  to  be  Included  within  it;  for 
we  think  It  would  be  unreasonable  to  htdd 
that,  to  include  such  a  right,  the  instrument 
must  specifically  describe  or  name  it.  The 
agreement  In  question  appears  to  have  been 
fairly  made,  upon  adequate  consideration, 
and  the  parties  are  entitled  to  have  It  con- 
strued in  such  a  way  as  will  best  cany  out 
their  intent  as  therein  expressed.  The  words 
they  used,  fairly  and  reasonably  constmed, 
cover  the  statutory  right  to  an  allowance, 
and  the  superior  court  erred  in  holding  that 
they  did  not.  There  Is  error  in  the  Judgment 
ot  the  superior  court,  and  it  is  set  aslde^  and 
the  cause  Is  remanded  to  that  court  to  be 
proceeded  with  according  to  law.  The  other 
Judges  concurred,  except  HAMBRSLBY,  J„ 
who  dissented. 


GILFILLEN  v.  MOORHEAD  et  aL 

(Supreme  Court  of  Errors  of  Gonnecticnt.    May 

29,  1901.) 

RESULTINa  TRUSTS— LAND  SALE-CONSIDERA- 
TION—PAYMENT— MISREPRESENTA- 
TIONS-DAMAOBB. 
''1.  Where  a  real-estate  agent  who  was  au- 
thorized to  sell  a  100-foot  frontage  for  $4,500 
falsely  told  plaintiff  that  he  had  sold  45  feet 
to  defendant,  and  that  the  owner  asked  $4,500 
for  the  remaining  55  feet,  which  plaintiff  paid, 
receiving  a  deed,  and  the  agent  subsequently 
conveyed  the  remainder  of  the  premises,  with- 
out consideration,  to  defendant,  plaintiff  was 
not  entitled  to  have  the  title  to  the  entire  tract 
decreed  to  be  In  him,  on  the  ground  that  be 
had  paid  for  both  parts  of  it,  since  he  paid  for 
the  land  with  the  understanding  that  he  was 
only  to  receive  the  55-foot  frontage. 

2.  Plaintiff  was  not  entitled  to  a  Jnd^ent 
for  damages  against  the  agent,  since  he  willing- 
ly paid  the  price  demanded  for  the  55-foot 
frontage,  knowing  what  he  was  to  receive,  and 
was  therefore  not  damaged. 

Ap];)eal  from  superior  court.  New  Haven 
county;  Alberto  T.  Roraback,  Judge. 

Action  by  William  GUflllen  against  Andrew 
Moorhead  and  another.  From  a  Judgment  in 
favor  of  defendants,  plaintiff  appeals.  Af- 
firmed. 

The  complaint  asks  for  a  Judgment  for 
damages  against  both  defendants,  Moorhead 
and  Donnelly:  that  the  defendant  Donnelly 
be  required  to  convey  a  certain  tract  ot  laud 
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to  the  plaintiff,  or  tbat  the  title  to  said  land 
be  vested  in  tlie  plaintiff.  In  support  of  said 
rialms  the  complaint  alleges  that:     "(1)  On 

the day  of  June,  1900,  one  Martha  W. 

Hatch  was  the  owner  of  a  certain  tract  of 
land,  with  the  bnildinga  thereon,  bounded 
easterly  by  Norton  street,  100  feet  *  •  • 
(2)  On  said day  of  June,  1900,  the  de- 
fendant Andrew  Moorhead  was  a  real-estate 
dealer  In  said  city  of  New  Haren,  and  the 
said  Martha  W.  Hatch  had  placed  In  his 
bands  said  property  to  sell  for  the  price  of 

forty-five  hundred  dollars.    (3)  On  said 

day  of  June,  1900,  the  plaintiff  applied  to  the 
defendant  Andrew  Mo<»-head  to  purchase  a 
dwelling  house  In  said  New  Haven,  and  said 
defendant  informed  the  plaintiff  that  he  had 
a  place  upon  Norton  street  for  sale  for  the 
price  of  forty-five  hundred  dollars.  (4)  That 
afterwards,  on  or  about  the  2d  day  of  July, 
1900,  the  defendants,  conspiring  and  confed- 
erating together  to  cheat  and  defraud  this 
plaintiff,  and  compel  this  plaintiff  to  pay 
said  Hatch  the  full  price  of  said  premises, 
and  to  obtain  a  title  to  themselves  to  a  part 
of  said  premises  so  paid  for  by  this  plain- 
tiff, falsely  Informed  and  told  this  plaintiff 
that  said  Hatch  had  sold  a  part  of  said 
premises,  consisting  of  45  feet  front  on  Nor- 
ton street,  to  the  defendant  Donnelly,  and 
that  said  Donnelly  bad  paid  said  Hatch  one 
thousand  dollars  for  said  forty-five  feet,  and 
tbat  the  owner  of  said  premises  asked  the 
earn  of  forty-five  hundred  dollars  for  the  re- 
mainder of  said  premises,  being  fifty-five  feet 
on  Norton  street,  which  statements  were  un- 
tme.  (5)  The  plaintiff,  believing  the  afore- 
said statements  of  the  defendants,  and  not 
baving  any  knowledge  that  said  statements 
were  nntme,  purchased  said  premises,  and 
paid  the  sum  of  forty-five  hundred  dollars, 
which  snm  paid  for  the  entire  tract  of  land 
bonnded  one  hundred  feet  on  Norton  street, 
as  described  in  paragraph  1,  and  the  plain- 
tiff received  a  deed  of  a  part  of  said  prem- 
ises, bounded  fifty-five  feet  on  Norton  street; 
*  •  •  and  that  afterwards,  and  without 
the  knowledge  of  this  plaintiff,  the  said  Hatch 
executed  and  delivered  to  the  defendant  Fred- 
erick W.  Donnelly  a  deed  of  the  remainder 
of  said  premises,  bounded  forty-five  feet  on 
Norton  street  *  •  •  (6)  The  plaintiff 
says  that  he  paid  the  entire  purchase  price 
for  both  tracts  of  land  described  in  said 
deeds,  Bxhlbit  A  and  Exhibit  B,  and  that 
the  defendants  paid  no  part  of  the  purchase 
price  of  any  of  said  premises  described  in 
said  deeds.  •  •  •  (7)  The  premises  de- 
scribed in  the  deed  to  said  Donnelly  are  of 
the  value  of  twelve  hundred  dollars.  (8)  The 
plaintiff  was  not  Informed  of  said  false  state- 
ments and  renrese'ntations.  and  of  the  fact 
that  be  bad  paid  the  purchase  price  of  said 
entire  tract  of  land,  until  long  after  the  ex- 
ecntion  of  said  deeds.  *  *  •"'  To  this 
complaint  the  defendants  demurred  np<m  the 
grounds,  In  anbatance,  that  it  does  not  ap- 
pear from  the  allegations  of  the  complaint 


that  the  plaintiff  has  suffered  any  damage 
by  reason  of  the  alleged  acts  and  representa- 
tions of  the  defendants;  that  it  appears  that 
the  plaintiff  has  received  by  his  deed  all  the 
land  which  be  bargained  for  and  purchased, 
and  for  which  he  willingly  paid  said  price 
of  |4,500,  to  wit,  56  feet  on  Norton  street; 
that  It  appears  that  the  plaintiff  fully  tmder- 
stood  when  he  made  the  bargain  for  the  pur- 
chase of  said  premises,  and  before  he  paid 
for  the  same,  that  the  said  tract  of  45  feet 
was  not  to  be  included  in  said  purchase,  and 
understood  that  it  was  not  included  in  his 
said  purchase;  and  that  It  appears  from  the 
complaint  that  the  plaintiff  never  bargained 
for  or  paid  for  said  45-feet  tract,  and  that  he 
has  no  equitable  claim  to  said  tract. 

William  B.  Stoddard  and  Jacob  P.  Good- 
hart,  for  appellant  Charles  S.  Hamilton  and 
Slegwart  Spier,  for  appellees. 

HALL,  J.  (after  stating  the  facts).  The  de- 
fendants, one  of  whom  was  a  real-estate  deal- 
er in  whose  hands  had  been  placed  to  be  sold 
for  $4,500  a  tract  of  land  100  feet  on  Norton 
street,  falsely  represented  to  the  plaintiff  that 
the  owner,  Mrs.  Hatch,  had  sold  to  Don- 
nelly, the  other  defendant,  45  feet  of  said 
tract,  that  he  had  paid  her  $1,000  therefor, 
and  that  she  asked  $4,600  for  the  remaining 
55  feet!  Believing  said  statements,  the  plain- 
tiff paid  $4,500  for  said  tract  of  56  feet  on 
Norton  street;  and  afterwards,  on  the  same 
day,  and  without  having  received  any  fur- 
ther consideration  therefor,  Mrs.  Hatch  con- 
veyed to  said  Donnelly  the  remaining  46  feet 
It  is  urged  that  these  facts,  wlilch  are  more 
fully  set  forth  in  the  complaint  demurred  to, 
give  to  the  plaintiff  either  a  right  of  action 
at  law  for  damages,  or  a  right  in  equity  to 
the  46  feet  of  land  held  by  the  defendant 
Donnelly.  The  averments  of  the  complaint 
wholly  fall  to  show  that  the  defendants  made 
any  such  representations  regarding  the  value 
of  the  land  conveyed  to  this  plaintiff,  or  re- 
garding the  particular  land  or  quantity  <^ 
land  to  be  conveyed  to  him  for  the  price  paid, 
as  entities  him  to  a  Judgment  for  damages. 
If  it  could  be  said  tbat  the  complaint  alleges 
that  the  defendant  represented  the  value  of 
the  65-feet  tract  to  be  $4,500,  and  that  they 
made  such  representation  of  value  under  dr- 
ciunstances  which  entitled  the  plaintiff  to  re- 
ly upon  It  it  is  not  alleged  that  the  56-feet 
tract  conveyed  to  the  plaintiff  was  not  of  that 
value,  nor  is  it  in  any  manner  alleged  that 
the  plaintiff  suffered  any  damage  from  such 
representation.  And  again,  although  it  ap- 
pears tbat  the  defendants  were  authorized 
by  Mrs.  Hatch  to  sell  the  entire  100  feet  for 
$4,500,  and  although  it  appears  tbat  the  rules 
of  fair  and  honorable  dealing  required  them 
to  sell  said  entire  tract  to  the  plaintiff  for  the 
price  paid,  yet  it  is  not  alleged  that  the  de- 
fendants undertook  to  sell  the  plaintiff  the 
100  feet  for  the  price  paid,  or  that  they  in- 
duced or  attempted  to  Induce  the  plaintiff  to 
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twUere  tltat  he  was  to  receiye  any  more  tban 
Uk  55  feet  which  was  deeded  to  him,  or 
Oat  the  plaintiff  at  any  time  supposed  that 
the  46  feet  cauTey ed  to  Donnelly  -was  to  be 
included  In  the  land  purcbased  by  himself. 
The  Eeal  deception  practiced  lu  the  defend- 
•■ts  upon  the  plaintiff  was  In  inducing  him 
to  pay  ^,600  for  the  55  feet  of  land  by  f raod- 
ulentiy  concealing  the  fact  that  they  were 
withorlzed  to  sell  the  entire  100  feet,  for  that 
price,  and  falsely  representing  that  the  own- 
er demanded  that  price  for  the  55  feet,  while 
they  apparently  practiced  a  further  decep- 
tion upon  Mrs.  Hatch  by  Inducing  her  to  be- 
Sktve  that  the  $4,600  was  paid  for  the  tracts 
«OBV«yed  by  the  two  deeds.  But  as  it  ap- 
pears that  tbe  plaintiff  receiTed  a  conveyance 
of  all  the  land  he  bargained  for,  and  as  it 
does  not  appear  that  Its  yalue  was  lebs  than 
the  price  paid  him  for  it,  he  has  no  right  of 
action  at  law  for  damages  for  the  deceit 
practiced  npon  him.  The  facts  alleged  do 
Dot  show  an  equitable  right  in  the  plaintiff 
to  the  45  feet  of  land  conveyed  by  Mrs.  Hatdi 
to  Donnelly. 

The  plaintiff  iosists  that  he  Is  entitled  to 
tUs  land  iipoiL  the  giouad  that  he  paid  for 
It,  and  that  It  aiipeaxB  by  an  allegation  of  the 
complaint  that  "be  paid  the  entire  purchase 
price  for  both  tracts  of  land"  described  in 
tke  two  deeds;  and  he  claims  that  Donnelly 
ahould  tfaerefoK  be  treated  as  holding  the  45 
teet  in  trust  for  him.  It  does  not  appear 
ttom  the  allegations  of  the  complaint  that 
the  plaintiff  has  paid  for  the  land  conveyed 
to  Doaaelly.  That  he  did  not  In  fact  pay 
tor  tliat  land,  and  that  the  particular  aver^ 
■seat  quoted  is  bat  a  statement  of  a  daim- 
«d  conclusion  from  other  facts  alleged,  is 
«aiewm  by  the  allegation  in  the  last  para- 
scayb  of  the  complaint  that  the-  plaintiff  did 
•et  ieam  "that  he  had  paid  the  purchase 
prioe  of  said  entire  tract  of  land  until  long 
the  exeentlon  of  said  deeds."  It  ap- 
f  rom  tlie  aUegations  of  the  complaint 
tiiat.  oothlng  has  been  paid  either  by  the 
filalatlff  or  the  defendants  for  the  land  con- 
v«aied  to  Donnelly,  and  It  is  consistent  with 
auck  allegatioDS  that  that  tract  was  procured 
to  be  conveyed  to  Donnelly  by  the  fraud  of 
tiie  defendants  in  falsely  representing  to  Mrs. 
Hatch  that  the  $4,600  which  was  in  fact 
paid  tor  the  55-feet  tract  was  paid  for  the 
land  described  in  the  two  deeds.  We  think 
it  Is  evident  from  the  language  of  the  com- 
plaint that  the  plaintiff  paid  the  $4,600  for 
the  65-feet  tract  only;  that  he  did  not  .in- 
tend to  purchase  the  45-feet  tract,  and  that 
be  has  not  paid  for  it;  and  that  Donnelly 
cannot,  therefore,  properly  be  regarded  as 
balding  it  In  trust  for  the  plaintiff.  Had 
Mas.  Batch  not  deeded  the  46  feet  to  Dob- 
n^Uy,  equity  would  not  have  compelled  bi» 
to  convey  it  to  the  plaintiff  because  the  de- 
Cendaats  had  sold  him  the  55  feet  for  the 
price  Cor  which  she  had  offered  to  sell,  and 
iastructed  the  defendants  to  sell,  the  100 
Ceet.    If  Mr&  Hatch,  with  a  knowledge  of 


the  facts,  has  voluntarily  conveyed  the  45 
feet  to  Donnelly,  the  plaintiff  has  no  greater 
rig;ht  against  him  than  be  would  have  had 
against  Mrs.  Hatch  bad  no  conveyance  been 
made  to  Donnelly.  If,  however,  the  defend- 
ants have  procured  the  45  feet  to  be  convey- 
ed to  Donnelly  by  fraudulently  representing 
to  Mrs.  Hatch  that  the  $4,500  was  paid  for 
the  entire  100  feet,  she,  rather  than  the 
platntifl,  Is  equitably  entitled  to  the  46  feet 
BO  conveyed  to  Donnelly.  There  is  no  error. 
The  other  Judges  concurred. 


WATHRBUBY  BLANK-BOOK  MFO.  CXX  v. 
HDRLBUBT. 

(Supreme  Oourt  of  Errors  of  Connectlcat.    Hay 

2»,  leoi.) 

ARB^rHATTO^f— "ACTION"— JODQMENT— 
APPBAL. 

Where  a  controversy  is  submitted  to  ar- 
bitration by  agreement  under  a  rule  of  the 
district  court  passed  at  the  request  of  the 
parties,  and  judgment  is  rendered  on  the  award 
of  the  arbitrators,  such  proceeding  is  an  "ac- 
tion,"" within  Pnb.  Acta  1805,  c.  181,  providing 
that  appeal  shall  lie  to  the  superior  court  from 
an  final  judgments  of  the  district  court  ren- 
dered in  "actions,"  when  the  amount  in  con- 
troversy exceeds  a  certain  sam. 

Appeal  from  superior  court.  New  Haven 
county;  Alberto  T.  Roraback,  Judge. 

Submission  to  arbitration  by  the  Water- 
bury  Blank-Book  Manufacturing  Company 
and  Watson  H,  Hurlburt  under  a  rule  of 
court  passed  at  the  request  of  the  parties  by 
the  district  court  of  Waterbury.  An  award 
was  made  under  the  submission,  and  return- 
ed to  and  accepted  by  said  court,  and  there- 
upon judgment  was  rendered  by  it,  in  accord- 
ance with  said  award,  in.  favor  of  the  Water- 
bury  Blank-Book  Manufacturing  Company. 
From  this  Judgment  Hurlburt  took  an 
appeal  to  the  superior  court,  where  final  Judg- 
ment was  rendered  for  the  Waterbury  Blank- 
Book  Manufacturing  Company,  and  Hurl- 
burt appealed,  for  alleged  errors  In  the  rul- 
ings and  judgment  of  the  superior  court.  No 
error. 

John  O'Neill,  for  appellant.  Albert  P. 
Bradstreet,  for  appellee. 

TORRANCE,  J.  Prior  to  September  1«, 
1800,  the  Waterbury  Blank-Book  Manufac- 
turing Company,  hereinafter  styled  the 
"Blank-Book  Company,"  claimed  that  Hurl- 
burt owed  It  $841.86,  and  Hurlburt  claimed 
that  it  owed  him  $2,471.45.  They  agreed.  In 
writing,  to  submit  tiielr  claims  against  each< 
other  to  arbitration,  onder  a  rule  to  be  made 
by  the  district  court  of  Waterbury,  and  they 
annexed  to  said  agreement  an  itemized  state- 
ment of  their  respective  claims.  Subsequent- 
ly they  filed  said  agreement  tai  the  district 
court,  and  thereupon  said  court  ordersd  that 
said  agreement  shoidd  be  estered  of  record, 
and  that  the  parties  thereto  abauld  each  sub- 
mit to,  and  be  finally  coaclnded  by,  uch  ar- 
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bitration,  upon  the  award  being  returned 
to  and  accepted  bj  said  court  Subsequently 
the  award  made  pursuant  to  said  agreement 
and  rule  was  filed  In  said  court  and  accept- 
ed by  It.  The  award  was  In  favor  of  tbe 
Blank-Book  Company,  and  provided  that 
Hurlburt  should  pay  to  it  a  speclQed  sum 
of  money,  together  with  the  costs  of  the 
proceeding,  including  tbe  arbitrators'  fees. 
Subsequently  the  court  rendered  Judgment 
against  Hurlburt  pursuant  to  tbe  terms  of 
the  award.  From  this  Judgment  Hurlburt  ap- 
pealed to  tbe  superior  court,  and  tbe  appeal 
was  allowed.  In  that  court  the  Blank-Book 
Company  filed  a  motion  to  erase  tbe  cause 
from  the  docket  on  tbe  ground  that  In  such 
a  case  tbe  law  allowed  no  appeal  to  the  su- 
perior court.  Tbe  court  dismissed  tbe  mo- 
tion, and  Bubseqaently,  on  tbe  Ist  of  f  ebra- 
ary,  1901,  ordered  that  Judgment  be  entered 
npon  the  award  «o  tbe  8tb  of  that  BKNatb, 
"unless  objection  is  made  to  the  acceptance 
of  tbe  same  before  tbat  date."  Upon  tbe 
day  last  named,  no  clbjectlon  havtng  been 
made,  Judgment  was  rendered  In  tbe  superior 
coart  In  tA\ar  of  the  Blank-Book  Compaay, 
In  accordaace  with  tbe  terms  of  tbe  award. 
From  tbat  Judgment  Hurlburt  brings  the 
present  appeal,  maiitly  on  the  ground  tbat 
tbe  apical  wUch  b«  took  to  the  Bxipttiat 
conrt  w«8  Told,  and  that  conseque»tly  tbat 
court  bad  no  Jurisdiction  to  render  tbe  Judg- 
ment from  which  he  now  appeals. 

It  thus  appears  tbat  In  the  distriet  eonrt, 
and  In  the  superior  court,  for  augbt  that  S]^ 
pears  of  record,  be  claimed  tbat  the  law  al- 
lowed an  appeal  to  the  superior  eeart.  'B» 
now  dalBis  that  it  does  not.  Wlwtber  It 
does  or  not  is  tbe  principal  que^rticMi  here, 
and  tbe  answer  to  it  depends  upon  the  ooo- 
atruction  of  the  statute  regtdating  appeal* 
from  tbe  dHrtrict  court  to  tbe  superior  court 
Tbat  statute  provides  that  "from  all  final 
Judgmanta  or  decrees  rendered  or  passed  by 
said  conrt  In  actions  wherein  the  matter  In 
demand  exceeds  one  thousand  dollars,  tbe 
party  feeling  aggrieved  thereby  may  appeal 
to  tbe  sup^or  court"  npon  giving  bond  tm 
requtred  by  tbe  statute  (Pub.  Acts  1806,  c. 
181).  To  entitle  a  party  to  an  appeal  under 
tUs  statute,  three  things  must  exist:  (1) 
Tbe  proceeding  In  the  district  ooort  must  be 
an  "action";  (2)  tbe  matter  la  demand  hi  it 
mtist  exceed  91,000;  and  (3)  tbe  Judgment  or 
decree  In  sneb  proceeding  must  be  "final." 
And  wben  these  three  things  exist  tbe  stat- 
ute gives  tbe  right  of  appeal  to  tbe  superior 
wort.  In  the  proceeding  in  the  district  court 
'Which  is  in  question  bere,  tb«  "matter  la 
detaand".  exceeded  $1,000,  and  the  Judgment 
readered  therein  waa  a  final  Judgment;  and 
if  said  proceeding  was  an  'action,"  within 
the  meaning  of  that  word  as  used  in  this 
statute,  then  Hurlburt  bad  the  right  to  take 
his  appeal  as  be  did.  In  a  general  sense, 
the  word  "action"  means  tbe  lawful  demand 
ot  one's  right  In  a  court  of  Justice;  and  in 
this  sense  it  may  be  said  to  include  any  pro- 


ceeding In  such  a  c6urt  for  the  purpose  of 
dbtaining  such  redress  as  tbe  law  provides. 
Tbe  proceedlog  by  way  of  submission  under 
a  rule  of  court  nuder  our  statute  is  clearly 
a  proceedliog  of  this  kind.  It  is  one  In  which 
the  parties  submit  themselves  to  the  Jurisdlc- 
tStm  of  tbe  court  and  ask  Hs  aid  in  obtain- 
ing redress  as  against  each  other.  The  sub- 
mlssioa  is  Irrevocable  by  them,  as  against 
each  other.  Bray  v.  Engl  Mi,  1  Oonn.  408. 
The  award,  when  made,  must  be  returned  to 
court  and  tbe  court  is  expressly  authorized 
by  statute  to  accept  It;  and  this  power  to 
accept  the  award  includes  the  power  to  re- 
ject It  upon  proper  grounds,  legal  or  equi- 
table, and  to  bear  and  determine  all  ques- 
thJbs  relating  to  this  matter  properly  pre- 
sented before  It  by  the  parties  (In  re  Curtls- 
eaatie  Arbitration,  64  Coan.  SOI,  30  AtiL  769, 
42  Am.  St.  Rep.  200);  and  wben  these  ques- 
tions are  disposed  of  the  court  is,  by  statute, 
empowered  to  render  Judgment  upon  the 
award,  and  to  issue  execution  upon  the  Judg- 
ment. A  proceeding  of  this  kind.  Instituted 
In  tbe  district  court  by  the  proper  parties  for 
the  settlement  and  enforcement  of  ^elr 
rights,  legal  or  equitable,  as  against  each 
other,  and  terminating  lb  a  Judgment  bind- 
ing upon  them,  is,  we  think,  an  "action," 
within  the  meaning  of  that  word  as  used  in 
the  statute  under  consideration;  and  conse- 
quently we  are  of  opinion  tbat  the  appeal  to 
tbe  superior  court  was  well  taken.  We  also 
think  tbat  the  appeal  did  not  vacate  or  in 
any  way  affect  the  validity  of  tbe  award, 
and  that  in  tbe  absence  of  objection  or  re- 
monstrance of  any  kind  to  the  award,  tbe 
superior  court  properly  rendered  Judgment 
thereon. 

The  last  reason  of  appeal,  to  tbe  effect 
that  tbe  court  left  "it  to  tbe  clerk  to  deter- 
mine whether  in  fact  objection  was  made  to 
the  acceptance  of  the  award"  before  Febru: 
ary  8,  1901,  is  without  foundation;  for  In 
the  Judgment  it  is  expressly  found  by  tbe 
court  that  no  such  objection  was  made. 
There  la  no  error.  Tbe  other  Judges  concur- 
red. 


IiANO  V.  BRADY. 

(Supreme  Court  of  Errors  of  (}onnec(Icat.    May 

29,  1901.) 

COmtON  CARRTERS— INJITRIBS  TO  GOODS— AC- 
TION—PLBADINO— COMPLAINT— DE- 
MURRBHr-SUFFICIKNCY. 

1.  In  aa  action  against  a  commun  carrier  for 
Injury  to  goods,  defendant  demurred  to  the 
eowiTfwMttt  beenuse  facts  allefred  did  not  show 
defendant  to  be  irtdbr  any  obligation  to  give 
tbe  alleged  care  to  the  goods,  and  that  he 
failed  to  perform  hia  duty  in  respect  to  the 
goods;  further,  because  the  complaint,  alleg- 
ing that  the  goods  w^re  injured  by  defendant's 
default  did  bot  state  facts  to  show  in  whac  tiie 
default  coaiisted.  Held,  that  the  demurrer  was 
not  specific  enough  to  reach  any  defect  In 
mere  form  of  statement. 

2.  PlataitiCs  eeaiplaint  alleged  that  be  de- 
livered CMtaia  goods  to  defendant  aa  a  ooBimoa 
carrier,  to  be  delivered  to  him  at  a  certain 
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place  for  hire,  and  that  the  defendant  neglect- 
ed his  duty,  in  that  he  did  not  carry  them  safe- 
ly, and  that  the  goods  carried  were  injured 
by  defendant's  default,  -  to  plaiutitTs  damage. 
Held,  that  such  complaint  was  not  insufficient 
because  of  failure  to  allege  that  it  was  de- 
fendant's duty  to  carry  the  goods  safely,  since 
such  duty  is  implied  by  law. 

8.  Plaintiff's  complaint  alleged  that  he  de- 
livered certain  goods  to  defendant  as  a  com- 
mon carrier  to  be  delivered  to  him  at  a  certain 
place,  for  hire,  and  that  the  defendant  neglect- 
ed his  duty,  in  that  he  did  not  carry  them  safe- 
ly. Meld,  that  the  complaint  was  not  insnffl- 
cient  because  of  failure  to  allege  particular  acts 
of  negligence. 

Appeal  from  court  of  common  pleas.  New 
Haven  county;  Leverett  M.  Hubbard,  Judge. 

Action  by  Joseph  H.  Lang  against  Bernard 
Brady.  From  a  Judgment  In  favor  of  de- 
fendant, plaintiff  appeals.    Reversed. 

Charles  O.  Morris,  for  appellant.  Charles 
S.  Hamilton,  for  appellee. 


HAMERSLEY,  J.  A  common  carrier  is 
one  whose  business  is  to  carry  for  hire  from 
one  place  to  another  the  goods  of  all  per- 
sona indifferently.  The  law  (except  as  modi- 
fied Vy  statute  or  contract)  Imposes  upon  com- 
mon carriers  a  duty,  as  incident  to  their  oc- 
cupation, to  carry  and  deliver  at  their  desti- 
nation the  goods  transported  by  them  In  the 
exercise  of  their  business  safely,  and  makes 
them  liable  for  all  losses  in  respect  to  such 
goods,  unless  they  arise  from  the  act  of  God 
or  the  public  enemy.  The  complaint  In  this 
case  alleges  that  the  defendant  is  a  common 
carrier;  that  the  plaintiff  delivered  to  him 
as  such  common  carrier  certain  specified 
goods  to  be  carried  from  81  Green  street  to 
1S7  Congress  avenue,  and  there  delivered  to 
the  plaintiff,  for  hire;  that  the  defendant 
neglected  his  duty  in  that  he  did  not  safely 
carry  and  deliver  said  goods;  and  that  the 
different  articles  carried  were  injured  by  de- 
fault of  the  defendant  to  the  damage  of  the 
plaintiff.  The  defendant  demurred  to  the 
complaint— First,  because  the  facts  alleged 
do  not  show  that  the  defendant  was  under 
any  obligation  to  give  to  the  goods  the  care 
alleged,  and  do  not  show  that  the  defendant 
failed  to  perform  any  duty  he  was  under  in 
respect  to  said  goods;  and,  second,  because 
the  complaint  alleges  that  the  several  articles 
specified  were  injured  by  default  of  the  de- 
fendant, without  stating  any  facts  to  show 
in  what  his  default  consisted.  The  court 
below  sustained  the  demurrer.  We  think  it 
should  have  been  overruled.  As  to  the  first 
ground,  the  demurrer  is  too  general  to  reach 
any  defect  In  the  mere  form  of  statement, 
and  the  complaint  Is  plainly  good  in  sub- 
stance. The  duty  to  carry  the  goods  safely 
Is  one  implied  by  law,  and  need  not  be  al- 
leged. The  delivery  of  the  goods  to  the  de- 
fendant as  a  common  carrier,  and  his  failure 
to  carry  them  safely,  is  directly  alleged; 
and  the  acceptance  of  the  goods  by  the  de- 
fendant, if  not  directly  alleged,  is  certainly 
alleged  Inferentially.    It   the  complaint   la 


open  to  objection  in  this  respect,  the  defect 
Is  at  most  one  of  form,  and  is  not  specified 
in  the  demurrer.  As  to  the  second  ground, 
this  action  is  for  the  breach  of  the  duty  iii>- 
posed  upon  common  carriers  by  law  inde- 
pendently of  contract,  and  allegations  of  par- 
ticular acts  of  negligence  are  unnecessary. 
It  Is  sufficient  that  the  goods  were  injured 
while  in  the  care  of  the  defendant  as  a  com- 
mon carrier.  There  is  error.  The  Judgment 
of  the  court  of  common  pleas  is  reversed,  and 
the  cause  remanded  for  further  proceedings 
according  to  law.  The  other  Judges  con- 
curred. 


TOWN  OF.  FAIRFIELD  T.  TOWN  OF 

EASTON. 

(Supreme  Oonrt  of  Errors  of  Connecticnt.    May 

20,  1901.) 

PAUPER— DOMICILE— CONTINUOUS  RBSIDBNCB 
— BURDBN  OF  PROOF. 

1.  In  a  suit  to  recover  for  support  furnished 
to  a  pauper,  the  burden  of  proving  that  he  had 
acquired  a  residence  by  commorancy  in  the 
defendant  town  is  on  the  plaintiff. 

2.  A  pauper  66  years  old  was  bom  in  N.,. 
and  lived  there  continuously  on  an  old  home- 
stead until  the  house  burned  down,  in  1S94. 
He  owned  thi«e-sevenths  of  the  homestead, 
subject  to  mortgage,  and  had  no  other  means. 
In  July,  1806,  he  went  to  his  sister's  home,  in. 
the  defendant  town,  to  live;  having  no  inten- 
tion to  make  any  other  place  his  liome  so  long 
as  she  would  keep  him.  He  kept  a  few  pos- 
sessions on  the  old  homestead,  made  three  op 
four  visits  to  N.  each  year,  and  voted  there  in 
1890.  Held,  that  the  defendant  town  became 
the  pauper's  domicile  from  July,  1896. 

3.  Gen.  St.  §  3288,  declares  that  no  inhabitant 
of  any  town  shall  gain  a  legal  residence  in 
any  other  town  unless  he  resides  there  con- 
tinuously for  four  years.  In  May,  1899.  the 
sister,  being  aged  and  ill,  notified  the  pauper 
that  she  could  not  help  him  longer;  and  he  re- 
moved his  goods  to  N.,  and  lived  with  hia 
nephew  in  the  bam  on  the  homestead  for  some 
time.  Thereafter,  in  November,  1899,  he  went 
to  the  home  of  his  brother-in-law,  in  the  de- 
fendant town,  and  remained  until  Thanksgiving, 
when  he  went  to  the  plaintiff  town,  and  has 
since  resided  there.  Held  that,  though  the  pau- 
per had  no  Intention  of  changing  Ms  domicile 
In  the  defendant  town  by  what  he  did  after 
being  turned  from  his  sister's  home,  his  actual 
residence  there  had  t>een  interrupted,  and  it 
was  not  liable  for  his  support. 

Case  reserved  from  court  of  common  pleaa» 
Fairfield  county;  Howard  J.  Gnrtia,  Judge. 

Action  by  the  town  of  Fairfield  against  the 
town  of  Easton.  From  a  Judgment  in  taror 
of  plaintiff  in  a  Justice's  court,  defendant 
appealed  to  the  court  of  common  pleas,  which 
found  the  facts  and  reserved  the  case  for 
the  advice  of  the  supreme  court.  Judgment 
advised  for  defendant 

Action  to  recover  for  support  furnished  to 
a  panptr,  brought  originally  before  a  Justice 
of  the  peace,  and  thence  by  defendant's  ap- 
peal to  the  court  of  common  pleas  in  Fair- 
field county,  and  tried  to  the  court  Facts 
found,  and  case  reserved  for  the  considera- 
tion and  advice  of  this  court  Judgment  ad- 
vised for  the  defendant    The  material  facts 
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found  are  these:  Alfred  Stillson,  the  pauper 
in  question,  a  bachelor  66  years  old,  was 
Iwm  in  Newto'wn,  and  lived  there  contlna- 
ously  at  an  old  homestead  vintil  the  house 
thereon  was  bnmed  down.  In  October,  1804. 
Be  owned  three-sevenths  of  the  homestead, 
snbject  to  a  mortgage,  and  had  no  other 
means.  At  the  time  of  the  fire  he  was  liv- 
ing on  the  homestead  with  a  nephew.  After 
the  bouse  burned  down,  he  lived  here  and 
there  with  friends  in  Newtown  until  March, 
18S)o,  when  he  visited  around  temporarily 
with  friends  in  E<aston,  Intending  to  return 
to  the  old  homestead,  and  going  back  to  New- 
town about  the  middle  of  June  of  that  year. 
"On  or  about  July  1,  1895,"  he  went  to  the 
boDse  of  his  sister,  in  Easton,  to  live,  and 
thereafter  continued  to  live  there,  with  her 
consent,  ontil  May,  1899.  In  doing  this,  he 
Intended  to  remain  at  his  sister's  house  as 
biB  home  so  long  as  she  would  keep  him, 
and  had  no  Intention  to  return  to  his  former 
place  of  residence,  or  to  make  any  other 
place  his  home,  so  long  as  she  would  keep 
him,  and  had  no  definite  intention  as  to 
what  be  would  do  if  at  any  time  she  refused 
longer  to  keep  him. 

During  the  time  that  he  thus  lived  at  his 
sister's  house,  he  kept  a  bed  and  a  few  other 
articles  of  furniture  at  the  old  homestead 
at  Newtown,  and  continued  to  own  bis  in- 
terest In  said  homestead,  and  each  year  made 
tliree  or  four  temporary  visits  to  Newtown, 
and  voted  there  in  1896  and  on  one  other 
occasion. 

From  the  facts  stated  in  the  preceding  par- 
agraph, and  from  the  declarations  of  Still- 
son,  the  court  finds  that,  during  the  time 
of  his  residence  at  his  sister's  aforesaid.  Still- 
son  "Intenued  to  and  did  claim  Newtown 
u  his  residence,  in  order  to  maintain  his 
right  to  a  settlement  there  as  a  pauper." 
If,  In  view  of  the  other  facts  found,  the 
facts  and  intentions  above  stated  "can  prop- 
erly be  held  to  establish  a  domicile  for  Alfred 
at  Newtown  from  July,  1805,  to  May,  1899, 
or  for  any  Intermediate  period,  he  had  such 
domicile;  otherwise,  I  find  that  his  domicile 
was  at  Easton  after  July,  1896."  In  May, 
1899,  Stillson  made  a  visit  to  Newtown;  and 
while  be  was  there  his  sister,  being  aged 
and  quite  ill,  concluded  luat  she  could  no 
longer  keep  him,  sent  him  notice  to  that 
effect,  which  be  received,  and  had  the  few 
things  that  be  owned  packed  and  sent  to 
him,  at  Newtown,  where  he  received  and 
stored  them.  Thereafter  he  visited  around 
among  his  relatives  in  Newtown,  spent  one 
day  in  Easton,  called  at  bis  sister's  house, 
and  she  refused  to  let  him  remain  there 
longer,  took  a  tramp  to  New  Milford,  and 
flnally,  on  July  1,  1899,  went  to  his  nephew's, 
at  the  old  homestead,  and  lived  there  with 
him  in  the  bam  until  November  1,  1809. 
Prior  to  this,  he,  on  June  12,  1899,  in  settle- 
ment of  a  debt,  had  CMiveyed  his  Interest 
hi  the  homestead  to  his  nephew  by  a  deed 
draws  by  the  town  clerk  of  Nevrtown,  in 


which  deed  Stillson  was  described  as  of  tb» 
town  of  Easton.  In  August,  1890,  he  ap- 
plied to  Newtown  for  aid  as  a  pauper,  and 
his  application  was  denied.  About  Novem- 
ber 1,  1899,  he  went  to  the  home  of  a  broth«P- 
In-law  in  Easton,  where  he  stayed  till  about 
Thanksgiving  Day,  when  he  applied  to  Eaa- 
ton  for  aid  as  a  pauper,  but,  receiving  none^ 
he  went  to  Fairfield,  where  he  has  since  re- 
mained. "In  and  after  May,  1899,  said  Al- 
fred had  no  intention  to  change  his  domicile, 
and  I  find  it  to  have  continued  wherever  it 
was  at  and  before  said  time." 

Daniel  Davenport  and  Elmore  S.  Banks,, 
for  plaintiff.    Ourtls  Thompson,  for  defend^ 
ant. 

TOBRANCB,  J.  (after  stating  the  factaV 
Upon  the  facts  found,  it  Is  clear  that  prior  - 
to  July  1,  1895,  Stillson  had  no  settlement- 
In  Easton.  The  ultimate  question  In  the  case 
is  whether  he  acquired  one  by  commorancy 
there  after  that  time.  The  burden  of  proT- 
ing  that  he  did  is  upon  the  plalntifC,  and, 
unless  the  facts  found  show  that  he  did. 
Judgment  must  be  advised  for  the  defendant. 
The  statute  (Gen.  St.  i  8288)  under  whlcb 
the  questions  in  the  case  arise  provides  that 
"No  Inhabitant  of  any  town  in  this  state  shall 
gain  a  legal  settlement  In  any  other  towo 
•  *  •  unless  he  shall  have  resided  •  *  • 
four  years  continuously  In  such  town."  We 
think  the  fair  Import  of  the  finding,  takra 
as  a  whole,  is  that  after  July  1,  1895.  Stlllr 
son's  fixed  and  permanent  residence— bis 
home— was  at  his  sister's  house  in  Easton. 
He  went  there  and  resided  there,  intending 
to  make  It  his  home  so  long  as  his  sister  - 
would  keep  him.  He  bad  no  intention  of 
returning  to  bis  former  home,  nor  of  mak- 
ing any  other  place  his  home.  An  actual, 
residence  in  his  sister's  house  with  such  an  • 
Intent  made  that  house  his  domicile;  hla 
home;  his  fixed  and  permanent  residenca. 
"It  is  true,  there  Is  a  wide  difference  between 
domicile  and  mere  residence.  Of  course, 
they  may  be,  and  usually  are,  at  the  same 
place,  and  it  is  quite  obvious  that  they  may 
be  at  different  places.  But  domicile  is  but 
the  established,  fixed,  permanent,  and  may. 
therefore  be  said  to  be  the  ordinary,  dwells 
ing  place  or  place  of  residence  of  a  party, 
as  distinguished  from  bis  temporary  and' 
transient,  though  actual,  place  of  residence." 
Town  of  Salem  v.  Town  of  Lyme,  29  Conn. 
74,  70.  It  is  true  that  after  going  to  hla- 
sister's  in  July,  1895,  StlUson  made  short 
visits  yearly  to  Newtown,  and  voted  there 
twice,  and  kept  a  few  of  bis  belongings  at 
the  old  homestead,  and  claimed  a  residence 
In  that  town  for  certain  purposes;  but  these 
facts,  In  and  of  themselves,  and  in  view  of 
the  other  facts  found,  do  not,  as  matter  of 
law,  establish  bis  residence  and  domicile  in . 
Newtown.  At  most,  they  were  evidential 
facts  tending  to  prove  such  residence  and 
domicile,  and  the  court,  taklng^4nto  consld- 
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•ration  all  the  facta  proved,  rightly  decided 
ttat  his  domicile  and  residence  were  In  East- 
•■  after  Jnly  1,  1885.  The  trial  court  has 
found  that  In  July,  1895,  StUlson  be- 
anch  a  residence  In  Easton  as  would, 
H  It  remained  "continuous"  thereafter  for 
ftmr  years,  give  him  a  settlement  In  that 
bvmu,  all  the  other  statutory  provisions  being 
complied  with.  Town  of  Reading  v.  Town 
•C  Westport,  19  Conn.  561;  New  Mllford 
▼.  Sherman,  21  Conn.  101;  Town  of  Salem 
T.  Town  of  Lyme,  19  Conn.  74;  New  Hart- 
f«»<d  T.  Town  of  Canaan,  54  Conn.  39,  5  Atl. 
SOOl  And  the  controlling  question  in  the 
case  narrows  Itself  down  to  this:  Did  such 
residence,  In  view  of  what  took  place  In  and 
after  May,  1899,  remain  continuous  for  four 
years  after  It  began?  We  think  that,  upon 
the  facts  found,  It  did  not  Up  to  May, 
USA,  Stnison  had  a  home— a  fixed  and  per- 
manent place  of  residence— in  Easton,  and 
be  in  fact  and  In  legal  contemplation  resided 
Hwre.  In  that  month  he  was  deprlTed  of 
tbat  home,  and  as  to  him  It  ceased  to  exist 
in  fact  and  In  law.  Thereafter  be  never  had 
any  fixed  residence  or  place  of  abode  In  that 
town,  nor  did  be  attempt  to  acquire  any 
otlier  there.  He  had  no  property  there. 
Tliat  was  all  In  Newtown.  And  he  himself 
was  not  thereafter  in  Easton,  save  tor  one 
day,  for  a  temporary  purpose,  until  he  visit- 
ed hla  brotber-ln-law  in  November  following. 
Tfaere  are  no  facts  found  sufficient  to  show 
tbat,  after  he  was  turned  out  of  bis  home  in 
Elaston,  he  Intended  to  go  back  and  make 
aome  other  place  In  that  town  bis  home,  nor 
that  his  absence  tbereafter  from  Easton  was 
Cor  some  temporary  purpose  merely,  nor 
thmt  be  still  regarded  Easton  as  the  town  of 
Us  home;  and,  in  short,  there  is  nothing  In 
the  finding  to  show  that  after  May,  1809, 
be  had  such  continuous  residence  In  Easton 
«s  tbe  law  requires  in  order  to  gain  a  settle- 
ment His  residence,  btgtm  there  In  July, 
1895,  was  broken  and  Interrupted  in  May, 
1S99,  before  the  statutory  four  years  had 
•expired,  and  consequently  he  acquired  no 
aettlement  in  Easton. 

The  court  below  has  found,  in  effect  that 
In  what  Stlllson  did  after  he  was  turned 
«at  of  his  sister's  house,  he  did  not  Intend 
to  change  his  Easton  domicile.  There  may 
be  a  breach  and  Interruption  of  "contlnu- 
«n«"  residence  by  acts  which  do  not  effect 
a  change  of  domicile.  Town  of  Reading  v. 
Town  of  Westport  supra;  Town  of  Wash* 
Ington  V.  Town  of  Kent  38  Conn.  249.  And 
we  think  that  the  mere  fact  that  StUlson  did 
not  intend  to  change  his  domicile  did  not 
of  itself  continue  to  give  him,  after  May, 
X899,  a  "residence"  In  Easton,  within  the 
oceanlng  of  the  statute  under  consideration. 
Upon  the  facts  found,  that  residence  ceased 
In  May,  1899,  notwithstanding  his  want  of 
Intent  to  change  his  domicile.  Tbe  court  of 
«Mnmon  pleas  is  advised  to  render  j-udgment 
ttr  tbe  defendant    The  other  Judges  con- 


JACOBS  ▼.  HOGAN  et  al. 

(Supreme  Court  of  Errors  of  Ooonecticut    Ma; 
29,  1901.) 

UQOOR   SBLLRR'S    BONO  —  SURBTT  —  CONDI- 
TIONAL  DELIVERY— PLKADINQ— APPEAL. 

1.  An  allegation  of  the  execution  of  a  liquor 
seller'^s  bond  in  a  complaint  tfaereon  mnoants  to 
an  (tUegatioa  of  its  delivery. 

2.  An  answer,  in  an  action  as  a  llqnor  seller's 
bond,  vrhich  fails  to  specially  deny  its  execu- 
tion and  delivery  as  alleged,  admits  such  facts. 

3.  Where  tbe  surety's  answer.  In  au  action 
on  a  liquor  seller's  boaid,  neither  deaics  the  de- 
livery nor  alleges  a  conditiooal  deliviery,  bat 
admits  that  a  bond  valid  on  its  face  was  de- 
livered, a  condition,  when  he  signed  tbe  bond, 
that  it  shonld  not  be  delivered  mtH  a  third 
person  signed  as  principal,  is  no  defense,  ia 
the  absence  of  notice  in  the  obligee. 

4.  Where  defendant  failed  to  assert  that  sus- 
taining a  demnrrer  to  his  answer  on  one  ground 
left  other  issues  on  which  be  was  entitled  to 
trial  before  final  Judgment  could  be  rendered, 
and  consented  that  final  judgment  be  entered, 
he  waived  the  right  to  raise  any  question  in 
R«vect  to  such  claim. 

Appeal  from  court  of  common  pleas,  Mew 
Haven  county;  James  Bishop,  Judge. 

Action  by  Hiram  Jacobs  Jr.,  against  Kate 
Hogan  and  otbers.  From  a  Judgment  in 
favor  of  plalntltC,  defendants  appeal.  Af- 
firmed. 

Tbe  complaint  alleges  tbe  eocecotlon  of 
the  bond  (wUch  is  set  ont  In  full),  and  alao 
the  facts  by  virtue  of  which  it  has  become 
forfeited.  Tbe  prindpul  in  tbe  bond  is  tbe 
defendant  Kate  Hogan,  and  the  surety  is 
tbe  deCendant  Joseph  Oorr.  Ilie  bond  Is 
j  Joint  and  several.  Tbe  condition,  after  re- 
citing the  appllcatian  of  said  Kate  Hogan 
for  a  liquor  license,  is  that  If  said  license 
shall  be  issued,  and  said  Kate  Hogan  shall 
duly  observe  tbe  law  a{^llcable  to  licensed 
dealers,  the  bond  sball  be  void;  otherwise,  to 
remain  in  full  force.  The  answer  of  tbe  de- 
fendant Joseph  Corr  aUeges:  (1)  The  de- 
fendant Joseph  Corr  has  not  sufficient  In- 
formation to  form  a  belief  as  to  the  allega- 
tions in  the  complaint,  and  Iberefore  leaves 
the  plaintiff  to  prove  the  same;  (2)  the  bond 
described  in  the  complaint  was  signed  by  tbe 
said  Joseph  Corr  upon  the  condition  tbat  it 
should  not  be  delivered  until  it  was  signed 
as  principal  by  Michael  Hogan,  the  husband 
of  the  other  defendant  Kate  Hogan;  (3) 
the  bond  in  question  was  never  signed  by  the 
said  Michael  Hogan.  The  plaintiff  demurred 
to  the  answer,  because  It  is  not  alleged,  and 
does  not  appear  therefrom,  that  tbe  plain- 
tiff had  knowledge  or  notice  of  the  alleged 
conditional  signing.  Tbe  court  (Bishop,  J.) 
sustained  tbe  demurrer,  and,  upon  consent  of 
the  defendants,  rendered  final  Judgment  for 
the  plaintiff.  The  appetal  asstgns  error  in 
Bostalning  the  demarrer. 

John  O'Neill,  for  appellant  Joseph  Coir. 
Winiam  H.  Pierce,  for  appellee. 

HAMBOasLBT.  3.  (after  stattaig  tiie  ttusts). 
In  support  of  tbe  aiiffl<|Iebj^.«t  the  secooad 
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fangiaph  of  W»  anrwer,  the  deCendaot  te> 
ilea  on  the  principle  tiiat  a  conditional  de- 
Urerr  of  a  bond  is  not  a  drilvery  nntil  the 
condition  has  been  fnlfilled.  This  princi- 
ple la  not  Involred  in  the  decision  upon  the 
dennurer.  The  complaint  alleges  tlie  execu- 
tion of  the  bond.  TliJs  is  an  allegation  of 
its  deUTerjr.  Jacobs  r.  Cnrtlss,  07  Coon.  497, 
501,  35  AtL  &01.  In  falling  to  ^ecUlcally 
deny  the  execution  and  delivery  of  the  iKind 
•B  alleged  (Gen.  St  §  S74),  the  defendant 
for  the  purposes  of  the  case,  admits  the  ex- 
eeation  and  delivery.  These  facts  must  be 
accepted  upon  trial  as  proved,  without  the 
productian  of  evidence.  Garland  v.  Gaines, 
73  Conn.  — ,  40  Atl.  19. 

As  the  answer  neither  denies  the  delivery 
nor  alleges  a  conditional  delivecy,  but  ad- 
mits that  the  bond  (upon  its  face  valid  in 
every  particular)  was  delivered  to  the  obligee, 
the  fact  alleged  in  paragraph  2,  that  when 
the  defendant  signed  the  bond  there  was  some 
condition  or  agreement  that  it  shonld  not  be 
delivered  until  Michael  Hogan  (unnamed  in 
the  bond)  should  add  ills  signature  as  prin- 
cipal, is  no  defense  to  this  action  by  the 
obligee.  In  the  absence  of  all  notice  to  him 
of  such  alleged  agreement  between  the  de- 
fendant and  some  unknown  person.  Greal- 
bead  v.  Walton,  40  Cionn.  228,  236;  Jacobs 
V.  Curtlss,  supra.  The  last-clted  case  sub- 
stantially governs  this.  The  demurrer  was 
therefore  properly  sustained  as  to  paragraph 
2  of  the  answer,  because  it  does  not  appear 
therefrom  that  the  defendant  bad  any  knowl- 
edge or  notice  of  the  alleged  conditional  sign- 
ing. 

In  failing  to  claim  that  sustaining  the  de- 
murer on  this  grotmd  left  other  issues  on 
which  be  was  entitled  to  trial  before  final 
Judgment  could  be  rendered,  and  in  consent- 
ing that  final  Judgment  might  be  entered 
for  the  plaintUf,  the  defendant  has  waived 
the  Tight  to  raise  any  question  (assuming 
the  matter  to  be  doubtful)  in  respect  to  such 
daiao.  No  such  dalm  was  urged  in  argu- 
ffl«t,  and  no  error  of  this  nature  was  as- 
signed in  the  ^tpeal.  There  is  no  error  tai 
the  Judgment  of  the  court  of  common  pleas. 
The  other  Judges  concurred. 


RENTZ  V.  BCJKEBT. 

(Sapreme  Court  of  Errors  of  Connecticut.    May 

29,  1901.) 
PARTITION— COMMON     PROPERTT  —  DISTRIBU- 
TION  OP   PROCEEDS-JUDOMENT-RES 
ADJUDICATA— PLEADING. 
L  Where  real  estate  owned  in  common  is  sold 
to  a  mortgagee  of  the  interest  of  oue  of  the 
parties,  the  entire  debt  should  be  deducted  from 
the  share  of  the  mortgagor,  and  not  deducted 
gpoerally  from  the  price  for  which  the  prop 
nty  was  sold. 

2,  Where  a  co-owner  of  real  estate  pays  a 
mortgage  debt  after  it  has  been  discharged, 
his  remedy  is  against  the  person  to  whom  he 
paid  the  money. 

3.  The  finding  that  two  owners  of  property 
ht  conunon  have  an  equal  interest  therein  is 


not  an  adjudication  that  one  of  the  eo-owners 
lias  not  mortgaged  his  individual  interest  there- 
in. 

4.  The  fact  that  land  owned  in  common,  and 
subject  to  a  mortgage  executed  by  all  the  avra- 
ers  and  a  second  mortgage  on  the  undivided 
interest  of  one  of  the  owners,  is  ordered  to  be 
sold  subject  to  the  first  mortgage,  without 
mentioniag  the  second,  is  not  an  adjudication 
that  the  second  mortgage  is  binding  on  all  the 

{tartics,  and  hence  does  not  prevent  the  court, 
n  distributing  the  proceeds,  from  charging  the 
second  mortgage  to  the  person  executing  it. 

6.  An  accounting  in  a  partition  proceeding, 
before  the  order  of  sale,  to  determine  whether 
either  party  lias  received  a  greater  portion  of 
the  benefits  of  the  Joint  estate  than  his  inter 
est  warrants  does  not  raise  the  issue  on  thi; 
liability  of  the  owners  for  a  debt  secured  by  ■ 
mortgage  executed  by  one  only,  and  the  deter- 
mination is  not  an  adjudication  thereof. 

6.  Where  the  liability  of  owners  In  common 
for  tile  expenses  of  a  barn  erected  by  one  only 
is  determined  on  an  accounting  had  before  the 
order  of  sale  in  partition,  it  is  an  odjudicatiou 
thereof,  and  prevents  its  subsequent  considera- 
tion in  the  supplemental  proceedings. 

7.  A  determination  of  an  issue  in  an  ac- 
counting preliminary  to  a  sale  in  partition  need 
not  be  pleaded  in  the  final  hearmg  after  the 
sale  to  raise  the  questioa  of  res  judicata,  sine* 
it  is  a  part  of  the  record  in  the  same  cause. 

Appeal  from  superior  court,  Litchfield 
county. 

Action  by  Joseph  Rents  against  George 
Eckert  for  partition  and  for  an  accounting. 
From  a  supplemental  Judgment  for  the  dis- 
tribution of  the  proceeds  of  the  sale,  defend- 
ant appeals.    Reversed. 

The  substituted  complaint  alleged  that 
plaintiff  and  defendant  owned  the  premises 
lu  question  as  tenants  in  common,  subject  to 
their  Joint  mortgage  to  the  W  lusted  Savings 
Bank  for  $1,SOO;  that  the  plaintiff  bad  ex- 
pended $400  for  improvements  upon  the 
premises;  that  defendant  had  received  more 
than  his  proportionate  part  of  the  income 
from  the  property,— and  asked  for  an  ac- 
counting and  Judgment  thereon,  and  for  a 
partition  of  the  property,  or  a  sale  and  divi- 
sion of  the  proceeds.  The  answer  denied 
that  the  plaintiff  had  expended  said  sum  for 
improvements,  and  that  defendant  had  re- 
ceived more  than  his  share  of  the  income, 
and  alleged  that  the  defendant  had  paid 
more  than  bis  share  for  the  building  of  the 
dwelling  bouse  upon  the  premises,  and  asked 
for  an  accounting  and  Judgment  thereon  be- 
fore the  order  for  the  pai-tltlon  or  gale  of 
the  property.  The  plaintiff  in  reply  denied 
that  defendant  bad  paid  more  than  his  share 
for  Improvements.  And  upon  these  Issues 
a  bearing  and  aecoimting  was  had  before  the 
court  and  a  Judgment  rendered  for  the  de- 
fendant for  $83.68;  and  a  sale  was  ordered 
of  said  equity  of  redemption,  and  for  the 
payment  into  court  of  the  proceeds  thereof. 
The  committee  appointed  to  make  the  sale 
having  made  his  return  that  he  had  sold  to 
Julia  Hoffman  for  the  sum  of  $1,880  the 
equity  of  redemption  In  said  premises  over 
ajid  above  "mortgaged  value  thereon  of  $2,- 
100,"  and  having  paid  lato  court  said  aum  of 
$1,880,  the  defendant  filed  •  "suppleuiental 
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statement,  alleging  that  since  the  commence- 
ment of  the  action  the  plaintiff,  without  the 
knowledge  of  the  defendant,  until  the  time 
of  the  Bale,  had  mortgaged  to  said  Joiia  Hoff- 
man his  one-half  interest  in  the  premlsea  for 
$300;  that  defendant  had  objected  to  the  sale 
subject  to  both  said  mortgages,  and  aslied 
that  the  money  so  paid  into  court  be  so  di- 
vided as  to  charge  the  plaintiff  with  the 
payment  of  said  $300  mortgage.  The  plain- 
tiff's demurrer  to  said  supplemental  statement 
having  been  overraled,  in  bis  reply  thereto 
the  plaintiff,  among  other  things,  alleged 
that  since  said  sale  he  had  paid  said  mort- 
gage, and  that  he  built  a  bam  upon  said 
land  at  his  own  expense  of  $216,  and  that  he 
had  not  been  reimbursed  for  any  i$art  of  said 
expense,  and  claimed  that  said  money  should 
be  so  divided  that  the  defendant  should  be 
charged  with  the  payment  of  one-half  said 
$300  mortgage.  The  defendant's  reply  de- 
nied the  payment  by  plaintiff  of  said  $300 
mortgage,  and  alleged  that  said  barn  was 
built  by  plaintiff  long  prior  to  the  commence- 
ment of  the  suit,  for  his  own  convenience, 
and  that  it  was  the  plaintiff's  own  property. 
Upon  the  hearing  had  as  to  the  apportion- 
ment of  said  money  paid  into  court,  the  court 
found  that  said  $300  mortgage  was  given  by 
the  plaintiff  as  alleged  by  defendant;  that 
the  committee,  against  the  defendant's  objec- 
tion, sold  the  property  subject  to  both  mort- 
gages; that  the  plaintiff,  prior  to  the  com- 
mencement of  the  suit,  and  with  the  knowl- 
edge of  the  defendant,  built  a  barn  upon  the 
premises  at  the  expense  of  $216,  no  part  of 
which  had  been  repaid  to  him;  that  said 
bam  was  sold  with  the  land;  that  it  did  not 
appear  what  use  the  plaintiff  had  made  of 
the  money  received  by  him  by  the  $300  mort- 
gage; and  that  the  facts  that  said  $300  mort- 
gage was  given  by  the  plaintiff,  and  said 
$216  was  expended  by  him  for  said  barn, 
were  not  brought  to  the  attention  of  the 
court  when  said  accounting  was  had.  By  its 
supplemental  judgment  the  court  ordered 
that  from  said  sum  of  $1,880  paid  into  court 
there  be  paid: 

The    expenses    of    sale    and    costs, 

amounting  to   $  R3  60 

And  to  the  defendant 991  93 

And  to  the  plainUS 824  57 

$1,880  00 

The  substance  of  the  reasons  of  appeal  is 
that  the  court  erred  in  charging  the  defend- 
ant in  the  supplemental  judgment  with  the 
payment  of  a  part  of  said  $300  mortgage, 
and  in  considering  the  claim  of  the  plaintiff 
that  he  liad  paid  $216  for  Improvements, 
which  had  been  settled  by  the  prior  judg- 
ment upon  the  accounting. 

Walter  Holcomb,  for  appellant  Samuel 
A.  Herman,  for  appellee. 

HALL,  3.  (after  stating  the  facta).  The 
plaintifl  and  defendant  were  equal  owners, 
as  tenants  In  common,  of  the  land  sold  bj 


order  of  court  At  the  time  of  the  com- 
mencement of  this  suit  it  was  subject  to 
their  joint  mortgage  to  the  Winsted  Savings 
Bank  of  $1,800.  The  plaintiff  afterwards, 
and  without  the  defendant's  knowledge, 
mortgaged  his  own  Interest  for  $300.  With- 
out luLowing  of  the  existence  of  the  second 
mortgage,  the  superior  court  ordered  the  land 
sold  subject  to  the  first  mortgage.  The  com- 
mittee appointed  to  make  the  sale  reported 
that  be  had  sold  the  equity  of  redemption 
above  the  mortgaged  value  of  $2,100  for  the 
sum  of  $1,880,  which  he  returned  into  court 
He  in  fact  sold  it  to  the  person  holding  the 
second  mortgage,  and  she  paid  to  him  $1,880, 
as  the  value  of  the  property  above  the  two 
mortgages.  This  was  equivalent  to  a  pay- 
ment by  her  of  $2,180  for  the  equity  under 
the  first  mortgage.  Had  the  second  mort- 
gage been  held  by  another,  the  purchaser, 
Julia  Hoffman,  in  order  to  have  obtained  a 
title  to  the  unincumbered  equity  under  the 
first  mortgage,  would,  in  addition  to  the  $1,- 
880  paid  the  committee,  have  been  compelled 
to  pay  $300  to  the  owner  of  the  second  mort- 
gage. As  she  was  herself  the  owner  of  the 
second  mortgage,  the  transaction  was  prac- 
tically a  sale  to  her  of  the  equity  under  the 
first  mortgage  for  $2,180,  since  by  purchasing 
the  entire  equity  for  $1,880  she  extinguished 
the  mortgage  held  by  her,  and  canceled  the 
plaintifF's  indebtedness  to  her  of  $300.  Simp- 
son V.  Hall,  47  Conn.  417-424. 

In  its  supplemental  judgment  apportioning 
the  $1,880  paid  into  court,  by  deducting 
therefrom  the  expenses  of  sale  and  costs, 
amounting  to  $63.50,  and  giving  to  the  plain- 
tiff one-half  the  remainder,  less  the  $83.68 
due  from  the  plaintiff  to  the  defendant 
namely,  $824.67,  and  to  the  defendant  the 
remaining  $991.93,  the  court  erroneonsly 
charged  the  defendant  with  the  payment  of 
one-half  of  the  $300  mortgage.  The  defend- 
ant was  the  owner  of  one-half  the  equity 
under  the  first  mortgage,  which  equity  was 
of  the  value  of  $2,180.  His  interest  therein 
was  not  Incumbered  by  the  $300  mortgage. 
He  was  not  liable  to  Julia  Hoffman  for  any 
part  of  the  debt  secured  by  that  mortgage, 
since  he  was  not  a  party  to  the  note  or  mort- 
gage; nor  to  the  plaintiff,  since  it  did  not 
appear  that  he  received  any  benefit  from 
the  money  obtained  by  the  mortgage,  and 
he  therefore  gained  nothing  from  the  pay- 
meat  or  extinguishment  of  that  mortgage  by 
the  sale.  The  plaintiff,  for  his  own  benefit 
voluntarily  placed  an  Incumbrance  of  $300 
upon  his  individual  interest  in  the  joint 
equity,  which  it  became  necessary  to  remove 
in  ord»  to  make  the  sale  asked  for  by  the 
plaintiff  and  ordered  by.  the  court  and  he 
alone  received  the  benefit  of  the  cancellation 
of  his  debt  to  Julia  Hoffman  resulting  from 
her  purchase  of  the  equity.  He  should  there- 
fore In  the  supplemental  judgment  have  t>een 
charged  with  the  payment  of  the  full  amount 
of  the  $300  mortgage. 

The  claim  of  the  plaintiff  that  he  has  paid 

Digitized  i  , 


Conn.) 


BARLOW  BBOa  CO.  v.  PARSOXa 


206 


the  |300  mortgage  Bince  the  Bale  is  not  sup- 
ported by  tbe  record.  If  be  has  paid  tbe 
mortgagee  since  It  was  discharged  and  the 
mortgage  debt  canceled,  his  remedy  is  against 
the  person  to  'whom  he  paid  It. 

Tbe  finding  of  the  superior  coort,  by  its 
flnt  Judgment,  that  the  plaintiff  and  defend- 
ant were  equal  owners  of  the  equity  under 
tbe  first  mortgage,  is  not  inconsistent  with 
the  fact  that  the  plalntltF  had  mortgaged  his 
individual  interest.  The  plaintiff  continued 
to  be  the  owner  of  an  undivided  one-half  of 
tbe  joint  equity  after  he  had  mortgaged  bis 
said  Interest  Lacon  t.  Davenport,  16  Conn. 
331-340. 

The  order  to  sell  the  equity  subject  to  the 
Joint  mortgage  was  not  an  adjudication  that 
any  part  of  the  |300  mortgage  was  a  charge 
npm  tbe  defendant's  Interest  In  either  the 
land  or  the  avails  of  the  sale.  The  order  of 
■ale  would  perhaps  have  been  different  in 
form  had  the  existence  of  tbe  second  mort- 
gnge  been  brought  to  tbe  attention  of  the 
court  when  that  order  was  made,  but  wheth- 
er the  property  had  been  sold  subject  to  the 
first  mortgage  or  to  both  mortgages,  it  would 
bave  been  the  duty  of  tbe  court,  by  its  sup- 
plpmental  Judgment  distributing  the  proceeds 
of  tbe  sale,  which  stood  In  the  place  of  tbe 
land,  to  protect  the  real  interests  of  the  par- 
ties (Johnson  v.  Olmsted,  49  Conn.  60&-619; 
section  1309,  Oen.  St.),  and  to  charge  the 
plaintiff  with  the  full  amount  of  the  second 
mortgage. 

The  Judgment  upon  tbe  accounting  render- 
ed befwe  the  order  of  sale  was  not  an  ad- 
judication tbat  the  defendant  should  pay  any 
part  of  the  ^300  mortgage.  Tbe  purpose  of 
tbe  accounting  was  to  determine  whether 
either  party  had  received,  used,  or  taken  the 
benefit  of  tbe  Joint  estate  in  greater  propor- 
tion than  tbe  amount  of  bis  Interest  therein. 
Section  1039,  Gen.  St  The  fact  that  one  of 
tbe  parties  had  mortgaged  his  individual  in- 
terest for  tbe  payment  of  money  received  by 
lilm  from  a  third  party  could  not  affect  tbat 
Inquiry,  and  was  not  a  proper  matter  to  be 
considered  upon  tbe  accounting. 

It  was  not  competent  for  the  court  by  tbe 
supplemental  Judgment  to  charge  tbe  defend- 
ant with  any  part  of  tbe  $216  expended  by  the 
plaintiff  in  building  the  bam.  Tbe  bam  was 
bnilt  prior  to  tbe  commencement  of  this  ac- 
tion. Whether  tbe  pliaintiff  bad  paid  more 
than  bis  part  for  tbe  improvement  of  tbe 
Joint  invperty  was  not  only  a  proper  subject 
of  inquiry  at  the  accounting,  but  tbat  qnes- 
tioD  was  within  the  issues  framed  and  de- 
cided upon  tbe  Accounting.  The  plaintiff  al- 
1^^  In  bis  substituted  complaint  tbat  he  had 
expended  $400  in  necessary  repairs  and  im- 
provements upon  the  premises,  and  this  was 
denied  by  the  answer  to  tbe  complaint.  In 
bis  answer  tbe  defendant  also  alleged  tbat 
be  had  expended  more  than  the  plaintiff  in 
the  common  enterprise,  and  this  was  denied 
by  the  plaintiff  In  bis  reply.  Each  party 
asked  for  a  Judgment  for  tbe  balance  tbat 


might  be  found  due  him,  and  the  court  ren- 
dered Judgment  that  the  plaintiff  owed  the 
defendant  $83.68.  This  Judgment  was  final, 
and  precluded  the  parties  from  again  litigat- 
ing at  the  hearing  upon  tbe  supplemental 
Judgment  the  question  of  what  sums  had 
been  expended  by  them  for  Improvements 
made  prior  to  tbe  commencement  of  the  ac- 
tion. It  was  unnecessary  for  tbe  defendant 
to  plead  the  first  Judgment  at  tbe  final  bear- 
ing, as  it  was  a  part  of  the  record  in  the 
case  then  before  the  court  Cox  v.  McCIure, 
73  Conn.  486,  47  Atl.  757.  In  fact  tbe  court 
In  Its  supplemental  Judgment  followed  tbe 
Judgment  rendered  upon  tbe  accounting  to  the 
extent  of  allowing  to  the  defendant  tbe  bal- 
ance of  $83.68. 

By  the  supplemental  Judgment  after  de- 
ducting the  expenses,  $03.50,  from  $2,180,  the 
value  of  the  Joint  equity,  there  should  have 
been  given  to  tbe  defendant  one-half  the  re- 
maining $2,116.50,  plus  tbe  $83.68  found  to  be 
due  him  from  the  plaintiff,  and  to  tbe  plain- 
tiff one-half  said  $2,116.50,  less  the  $83.68 
due  from  bim  to  the  defendant,  and  less  the 
$300  which  he  had  received  by  tbe  payment 
of  bis  debt  and  mortgage  to  Julia  Hoffman, 
making  the  sum  to  be  paid  the  defendant 
$1,141.93,  and  to  tbe  plaintiff  $674.57.  There 
is  error,  and  tbe  case  is  remanded,  tbat  Judg- 
ment may  be  entered  up  In  accordance  with 
this  opinion.    The  other  Judges  concurred. 


BARLOW  BROS.   00.  t.   PARSONS. 

(Supreme  Court  of  Errors  of  (3onnecticnt    May 
29, 1901.) 

HUSBAND  AND  WIFE-SBPARATB  PROPBRTT 
ACTS— FEME  COVERT'S  POWER  TO  CONTRACT 
—PARTNERSHIP  —  SURBTTSHIP  —  BTIDBNCa 
—  REBUTTAL  OF  IRRELEVANT  FACTS  —  IN- 
STRUCTIONS—TRIAL— EXAMINATION  OF  WIT- 
NESS BT  COURT. 

1.  A  woman  married  prior  to  1877,  who  nev- 
er entered  into  any  contract  with  her  hnsband 
for  tlie  application  to  her  property  of  the  pro- 


visions of  Oen.  St.  »  2796-2798,  relative  to 
separate  property  rignts  of  married  women, 
has  no  power  to  enter  Into  a  partnership  with 
her  hnsband,  and  hence  cannot  be  personally 
liable  after  bis  death  for  the  debts  of  a  business 
In  which  she  was  nominally  a  partner. 

2.  Such  married  woman  has  no  power  to 
contract  and  hence' cannot  t>ecome  liable  as 
surety  on  her  hnsband's  bond. 

S.  Where  a  bond  had  been  excluded  as  irrel- 
evant, and  a  witness  subsequently  testified  that 
she  did  not  remember  having  executed  any  such 
bond,  it  was  not  thereafter  admissible  in  rebut- 
tal to  contradict  tbe  witness,  the  fact  being  ir- 
relevant. 

4.  Where  a  bond  had  been  excluded  as  Irrel- 
evant, and  subsequently  admitted  in  rebuttal 
to  contradict  a  witness,  a  failure  to  charge  that 
the  bond  was  to  be  considered  for  no  other  pur- 
pose than  to  discredit  the  testimoay  in  rela- 
tion to  which  it  was  admitted  was  error. 

5.  Where  plaintiff's  right  to  recover  depend- 
ed on  establishing  the  fact  that  defendant  had 
taken  charge  of  a  business  on  her  husband's 
death,  evidence  that  a  certain  witness,  who  had 
acted  as  defendant's  agent  In  various  matters, 
had  given  directions  to  the  head  clerk  concern- 
ing the  conduct  of  this  business,  was  part  of 
the  plaintiff's  case  In  chief,  and  was  inadmissi- 
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ble  In  rebuttal  to  ccmtradict  a  statement  of  such 
witness  that  he  had  given  no  such  direction. 

6.  Where  testimony  which  was  properly  a 
part  of  plaintifiTs  case  in  chief  was  admitted  in 
rebnttal  to  contradict  a  witness,  it  was  error 
not  to  instruct  the  jury  that  they  were  to  con- 
aider  it  for  purposes  of  rebuttal  only. 

7.  Where  the  essential  question  at  issue  was 
whether  or  not  defendant  had  taken  charge  of 
her  husband's  business  after  his  death,  evidence 
that  her  son-in-law  had  procured  a  note  and 
mortgage  to  be  made  to  her,  securing  an  indebt- 
edness due  her  husband  in  the  course  of  such 
business,  was  inadmissible,  in  the  absence  of 
proof  that  the  son-in-law  was  acting  aa  her 
agent  to  her  knowledge. 

8.  In  a  civil  case  which  mainly  turned  on 
the  credence  the  jury  gave  to  one  witness,  it 
was  prejudicial  error  for  the  court  to  examine 
such  witness  in  such  manner  that  his  questions 
and  comments  on  the  answers  thereto  indicated 
to  the  jury  that  the  court  regarded  the  witness 

05  unwortiiy  of  belief. 

Appeal  from  superior  coart.  New  Haven 
county;  George  W.  Wheeler,  Judge. 

Action  by  the  Barlow  Bros.  Company 
against  Eliza  J.  Parsons.  From  a  Judgment 
In  favor  of  plaintiffs,  defendant  appeals.  Re- 
versed. 

This  action  was  brought  to  recover  certain 
moneys  claimed  to  have  been  deposited  with 
the  private  banking  bouse  of  G.  S.  Parsons 

6  Co.  There  are  two  counts  In  the  com- 
plaint—the first,  for  the  deposits  made  prior 
to  the  11th  day  of  October,  1S9S.  The  sec- 
ond was  for  the  sums  deposited  between  the 
11th  day  of  October,  1898,  and  the  2d  day 
of  November,  1808.  The  main  facts  of  the 
case  are  as  follows:  Guernsey  S.  Parsons, 
husband  of  the  defendant,  was  engaged  in 
the  business  of  private  banking  at  Water- 
bury  from  about  the  year  1876  to  his  death, 
In  1898,— at  the  first  Ui  partnership  with  Wil- 
liam Brown  under  the  name  of  Brown  & 
Parsons;  afterwards  In  partnership  with  Is- 
rael Holmes.  The  name  was  then  Holmes  & 
Parsons.  Mr.  Holmes  died  February  12, 
1893.  After  that  time  the  business  was  car- 
ried on  under  the  name  of  G.  8.  Parsons  & 
Co.  down  to  the  time  of  the  death  of  Mr. 
Parsons,  on  the  11th  day  of  October,  1898. 
The  defendant  was  married  to  Mr.  Parsons 
on  the  14th  day  of  October,  1868.  They  lived 
together  as  husband  and  wife  till  his  death. 
They  never  entered  Into  any  contract  for 
the  application  to  them,  or  either  of  them,  or 
to  their  property  rights,  of  any  of  the  pro- 
visions of  sections  2796-2798  of  the  General 
Statutes  of  the  Revision  of  1888.  Prior  to 
July  2,  1806,  Mr.  Parsons  asked  the  defend- 
ant if  she  would  allow  him  to  use  her  name 
in  connection  with  said  business.  She  said 
she  did  not  wish  to  Involve  her  property, 
and,  being  assured  by  him  that  her  property 
would  not  be  Involved,  she  consented  to  such 
use.  The  same  day  Mr.  Parsons  prepared 
and  caused  to  be  published  in  the  Waterbury 
papers  a  notice  to  the  effect  that  a  partner- 
ship had  been  formed  between  himself  and 
the  defendant  for  the  transaction  of  a  gaor 
eral  banking  business.  The  defendant  knew 
of  the  publication.    Also  on  said  day  the  de- 


fendant signed  a  bond,  as  surety  for  her  hus- 
band, by  which  Mr.  Parsons  agreed  to  save 
the  estate  of  Mr.  Holmes  from  all  loss,  costs, 
or  expense  resulting  from  the  use  by  him  of 
the  said  firm  name  of  Holmes  &  Parsons  up 
to  that  date,  and  to  pay  all  the  debts  of  the 
said  late  firm,  and  to  save  the  said  estate 
harmless  therefrom.  Mr.  Parsons  died  on 
the  11th  day  of  October,  180S.  He  had  been 
sick  and  confined  to  bis  house  for  some  time. 
His  death  immediately  followed  a  anrgical 
operation.  The  defendant  was  very  greatly 
prostrated  by  his  death,  and  thereafter  for 
some  time  was  unable  to  attoid  to  any  busi- 
ness or  to  talk  about  business  matters.  Mr. 
William  B.  Merriman  married  the  only  child 
of  Mr.  and  Mrs.  Parsons.  They  all  lived  to- 
gether for  years,  and  until  within  the  last 
six  months.  After  Mr.  ParsMis'  death,  he 
was  the  only  man  in  the  family,  and  he  did 
everything  relating  to  Mrs.  Parsons'  busi- 
ness affairs  which  she  requested  him  to  do, 
or  which  he  concluded  ought  to  be  done 
The  defendant  and  Mr.  Merriman  were  on 
the  24th  day  of  October,  1898,  appointed  ad- 
ministrators on  the  estate  of  6.  S.  Parsons. 
On  the  2d  day  of  Noveml>er,  1888,  receivers 
were  appointed  on  the  business  of  G.  S.  Par- 
sons &  Co.  Upon  the  trial  of  the  case  the 
plaintiffs  called  the  said  William  B.  Merri- 
man as  a  witness  in  chief  In  their  behalf. 
He  was  examined  as  follows:  Said  Merri- 
man, after  testifying  in  behalf  of  defendant, 
and  being  examined  by  both  parties  until 
they  bad  finished,  and  concerning  what  took 
place  between  himself  and  defendant  in  re- 
spect to  the  conduct  of  the  business  subse- 
quent to  her  husband's  decease,  was  inquired 
of  by  the  court  as  follows:  "Q.  Can  you  re- 
call any  act  of  yours  that  you  haven't  testi- 
fied to  that  was  done  in  consequence  of  what 
Mrs.  Parsons  told  you?  A.  In  ctwsequence 
of  what  Mrs.  Parsons  told  me?  Q.  Yes.  A. 
No,  sir;  I  cannot.  Q.  Do  yon  mean  to  say 
that  you  have  stated  here  all  the  conversa- 
tions, or  all  ot  the  subjects  of  conversation, 
you  bad  with  Mrs.  Parsons  between  the  time 
of  bis  death  and  the  time  the  receivers  were 
appointed?  A.  Well,  I  had  as  littie  conver- 
sation as  possible.  Q.  I  didn't  ask  that.  I 
asked  you  whether  you  stated  here  all  the 
conversation— all  the  business  conversations 
—you  had  with  her  between  these  two  dates. 
A.  I  think  I  have  covered  it  all,  sir.  Q.  From 
your  talk  with  Mrs.  Parsons,  did  she  luow 
that  the  business  was  going  on  after  her  hus- 
band's death,  down  to  the  appointm«it  of 
the  receivers?  A.  Why,  I  suppose  she  must 
have  knovm  it  Q.  Ftom  your  talk  with  her, 
—what  was  said  between  you,— did  she  know 
the  business  was  going  on?  A.  She  most 
have  known  it.  Q.  Can  you  give  any  con- 
versation that  you  had  with  her,  or  that  she 
had  with  you,  concerning  that  matter?  A. 
No,  sir.  Q.  Did  she  ask  you  anything  about 
where  that  paper  came  from  that  yon  took 
up  to  her,— the  application  for  the  appoint- 
ment of  the  receivers?    A^No,  slr,^  Q.  Bad^ 
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yon  mentioned  the  fact  of  the  reoelTeislilp 
to  her  b«fore7  ▲.  BOCore  that  day?  Q.  Yes. 
A.  I  thlak  w.  I  tbjiyc  tbe  daj  before.  It 
was  the  day  befoie.  Q.  That  is  a  conrersa- 
tlon  you  bareo't  said  anything  about  What 
was  It?  A.  Wtii,  1  think  the  day  before  I 
said  I  didn't  see  how  we  could  do  anything 
bat  have  recovers  appointed,  things  were  in 
luch  a  cooiditloB.  Q.  What  did  abe  say?  A. 
Why,  I  ataouid  say—  Why,  I  suppose  she 
woold  say  It  couldn't  be  helped.  Q.  I  don't 
care  what  ahe  would  s&y.  What  did  she  say 
to  you?  A.  I  would  say  it  I  could  recollect 
what  abe  aaM,  but  I  can't  Q.  Oh,  the  sub- 
stauee  of  It  A.  Well,  I  should  aay  that  she 
said,  'I  suppose  there  is  nothing  else  to  be 
dose.'  Q.  What  else  did  you  aay  to  her  that 
day  about  the  appointment  of  recelTers?  A. 
I  might  have  mentioned  the  recelrem  wtalch 
ve  woold  like.  Q.  Well,  what  did  yon  say? 
Is  what  I  am  aftec  A.  Why,  I  must  have 
said-  Mr.  WiUiama;  I  object  to  what  he 
mast  have  aaitd.  Q.  What  yon  said,  Mr.  MeiN 
riman,  or  tbe  avbstance  of  it  A.  Why,  that 
we  8ho«ld  have  Mr.  Blton  and  Mr.  Chase,  if 
we  could  get  tbem,  as  receivers.  Q.  Yon 
told  Mrs.  Parsons  that  before  the  application 
for  the  recelverahip  was  made?  A  I  think 
I  did;  yea,  air.  Q.  If  yov  could  get  Mr.  El- 
too  and  Mr.  Chase  for  receivers,  they  would 
be  the  persons?  A  I  thought  they  would  be 
proper  persons.  Q.  What  did  she  say  to 
that?  A.  She  said  they  were  good  men,  cer- 
tainly. Q.  Anything  else  that  she  said  that 
you  remember  at  that  time?  A.  No,  sir;  I 
don't  recall  anything.  Q.  Did  you  tell  her 
what  you  had  done  in  connection  with  the 
appolntmeat  of  receivers?  A  I  don't  under- 
stand.  Q.  Anything  said  at  that  time  about 
the  employment  of  an  attorney  for  the  pur- 
pose of  c(Hiducting  this  matter?  A.  I  think 
not  sir.  Q.  By  yon  or  her?  A.  I  think  not 
sbr.  Q.  Had  anything  been  said  before  that 
time  in  regard  to  the  employment  of  an  at- 
torney by  her,  or  by  yon  to  her?  A  Well, 
before  the  receivership?  Q.  Yes,  sir;  from 
tbe  date  of  Mr.  Parsons'  death  down  to  this 
time.  A.  I  don't  recall  it  Q.  Try  and  re- 
member. A.  I  will  try.  I  can't  remember, 
sir,  whether  I  spoke  of  the  employment  of  an 
attorney  in  the  matter.  Q.  Well,  did  she 
speak  to  you  on  that  subject?  A  No,  sir; 
she  certainly  did  not  because  tixe  was  pros- 
trated. Q.  Do  you  know  whether  any  attor- 
ney consulted  with  her  during  that  time? 
A  I  am  very  sure  that  none  did.  Q.  To  yonr 
knowledge?  A  No^  sir;  not  to  my  knowl- 
edge. Q.  You  mean  to  aay  from  anything 
she  said  to  you  In  these  two  talks  about  the 
receiversbip,  or  anything  you  said  to  her, 
that  she  didn't  know  that  you  were  going 
to  some  one  to  have  the  necessary  papers 
drawn?  A  Oh,  I  don't  mean  to  say  that  I 
tbhik  she  would  take  that  for  granted.  Q. 
Weil,  I  am  not  going  to  take  it  for  granted. 
Prom  what  sbe  said,  whether  she  knew  what 
was  going  to  be  done?  A.  She  knew  what 
I  waa  dolnc  all  tbat  I  could  In  the  matter. 


That  is  all,  sir.  Q.  From  what  she  said? 
A  Well,  we  had  so  little  conversation—  Site 
was  In  such  a  condition  I  couldn't  talk  te 
her  more  than  absolutely  nccessao^-  'Q- 
Well,  what  I  am  getting  at  is  whether  rike 
knew  from  what  was  said  to  her,  or  wlMit 
she  said  to  you,  what  you  did  in  connectiosk 
with  the  receiversbip.  A  Why,  I  don't  tblak 
she  did  know  it  Q.  You  don't  think  yea 
told  her?  A  No;  I  don't  think  that  I  teU 
her.  Q.  You  don't  think  she  gave  yoa  at 
any  time  any  instructions  about  the  employ- 
ment of  an  attorney?  A.  Why,  I  know  slw 
did  not  Q.  You  don't  think  that  you  eoB- 
Bulted  her  at  any  time  about  the  employmcBt 
of  an  attorney?  A.  No,  sir."  The  above  kt 
a  complete  transcript  of  all  tbat  took  i^aee 
on  the  trial  regarding  this  matter,  no  objec- 
tion or  exception  being  taken  during  the 
trial.  In  the  finding  the  court  states  tliat 
"Mr.  Merriman  was  a  reluctant  witness,  sad 
endeavored  to  conceal  facts  which  might  Xtmt 
to  establish  his  agency  for  his  mother-in-law, 
and  his  acts  in  the  conduct  of  this  bnslnesa. 
The  record,  of  course,  falls  to  show  the  at- 
titude of  this  witness  entirely,  but  it  doea^  I 
think,  show  the  facts  stated  above."  Sncb 
other  facts  as  are  necessary  to  understand 
the  questions  decided  are  mentioned  in  tbe 
opinion. 

William  H.  Wmiams  and  Stephen  W.  Kd- 
logg,  for  appellant  Lucien  F.  Burpee  and 
John  O'Neill,  for  appellee. 

ANDREWS.  C.  J.  (after  stating  the  fact«. 
It  appears  that  the  first  count  in  the  cesii- 
plaint  was  brought  to  recover  the  auKmnt 
of  certain  deposits  made  by  the  plalntlBii 
prior  to  the  death  of  Mr.  O.  S.  Parsons  wMk 
the  priyate  banking  house  of  Q.  S.  Parsans 
&  Co.  The  court  Instructed  the  Jury  tbat  1m- 
asmuch  as  the  defendant  was  a  married  w»- 
man.— married  before  1877,— and  had  never 
entered  into  any  contract  for  the  applic»- 
tion  to  her  or  to  her  property  of  the  pro- 
visions of  the  public  act  of  that  year  relat- 
ing to  the  property  rights  of  married  womcn> 
the  law  was  so  that,  under  the  averments  of 
that  count  and  the  evidence,  ahe  could  not  be 
held  liable  for  the  amounts  sought  to  be  >»- 
covered.  We  think  this  instruction  waa  c<a^ 
rect.  Freeman's  Appeal,  68  Conn.  538^  ST 
Atl.  420;  KUboum  V.  BrovTU,  56  Conn.  1481 
14  AtL  784;  Bank  v.  Smith.  43  Conn  327; 
Smith  V.  Williams,  Id.  409;  Way  v.  Peck,  4(1 
Conn.  23.  See,  also,  Buckingham  v.  Moaa» 
40  Conn.  461;  Langenbach  v.  Schell,  Id.  221: 
Donovan's  Appeal,  41  Conn.  551;  Hitchcock 
V.  Klely,  Id.  611;  Gore  v.  Carl,  47  Conn.  290: 
These  authorities  also  show  that  the  bond 
signed  by  the  defendant  as  surety  for  her 
husband,  to  save  harmless  the  estate  e< 
Israel  Holmes,  was  void  as  to  her. 

The  second  count  was  framed  te  recover 
from  the  defendant  the  amount  of  certais 
deposits  made  by  the  plaintiffs  with  the  i 


banking  house  after  the  deatlii ot^JklK^Pav- 
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-aons,  October  11, 1808,  and  before  tbe  2d  day 
'«f  November  of  that  year,— tbe  date  when 
•tbe  receivers  were  appointed.  Tbe  court*ln- 
-■tracted  tbe  Jury,  among  other  things,  as 
'follows:  "The  primary  question  under  the 
«econd  count,  aside  from  the  question  of 
tbe  amount  due,  is  a  question  of  fact,— 
-whether  Mrs.  Parsons  after  her  husband's 
-death  was  conducting  that  business  through 
herself  or  her  agent"  And  a  little  further 
•along  like  this:  "Upon  Mr.  Parsons'  death 
tlie  restrictions  upon  Mrs.  Parsons'  control 
■•C  ber  property— her  right  to  contract  and 
-enter  into  a  partnership— passed  away.  She 
was,  therefore,  as  free  from  control  as  any 
-adult.  Thereafter  if  she,  by  herself  or  her 
agent,  conducted  the  business  of  O.  8.  Par- 
•ons  &  Co.,  and  during  such  conduct  the 
plaintiff  deposited  money,  as  alleged,  which 
■was  not  repaid,  the  defendant  is  liable  there- 
for. It  is  a  question  of  fact,  dependent  up- 
-on  whether  Mrs.  Parsons,  by  herself  or  ber 
agent,  was  conducting  the  business  after  her 
husband's  death,  and  during  her  conduct  the 
deposits  were  made  which  under  the  second 
«ount  the  plaintiffs  seelc  to  recover."  The 
plaintiffs,  as  a  part  of  their  case  in  chief,  of- 
-fered  the  said  bond  given  to  the  estate  of 
■Israel  Holmes,  by  which  it  was  agreed  to 
save  said  estate  harmless.  Upon  objection, 
this  was  excluded,  together  with  all  evi- 
dence  relating  to  its  execution  and  delivery. 
After  that  ruling  the  existence  of  such  a 
bond,  its  execution,  as  well  as  its  terms, 
were  not  in  tbe  case.  All  such  facts  were 
after  that  Irrelevant  to  the  issue  then  being 
.tried. 

At  a  later  stage  of  the  trial  the  defendant 
offered  as  a  part  of  her  case  ber  own  deposl- 
tk>n,  in  which  she  had  been  asked  in  chief: 
*^.  Whether  or  not  you  signed  any  paper 
or  papers  at  any  time  relating  to  the  heirs 
of  the  estate  of  Israel  Holmes,  or  relating 
to  the  banking  business  of  Holmes  &  Par- 
aoDs?"  She  answered:  "I  do  uoi  recall  that 
I  did."  Upon  cross-examination  she  was 
«sked  in  the  same  deposition:  "Q.  At  or 
about  the  time  your  husband  asked  you  to 
let  him  use  your  name,  did  you  sign  any 
liond  with  your  husband  to  the  Holmes  es- 
tate, or  to  the  Holmes  executors,  promising 
'  to  save  them  from  all  liability  of  Holmes  A 
'Parsons?"  She  answered:  "I  have  no  rec- 
olleetion  of  it"  This  cross-examination  was 
continued  to  some  length.  The  substance  of 
It  was  that  the  witness  did  not  recollect  any 
such  bond,  and  was  unable  to  state  positively 
that  she  did  not  Upon  rebuttal  the  plaln- 
tlfls  offered  said  bond  in  evidence,  to  which 
tbe  defendant  objected  on  the  ground  that 
'  It  was  immaterial  and  improper,  and  did  not 
tend  to  contradict  any  statement  of  the  de- 
fendant The  court  admitted  it  in  rebuttal, 
and  in  contradiction  of  the  defendant's  state- 
ments. Tbe  defendant  objected.  We  think 
-this  was  error.  The  existence  of  tbe  bond 
was  a  fact  irrelevant  to  the  issues  then  be- 
-.Ins  tried.    A  witness  may  not  be  contradlctr 


ed  as  to  any  answer  he  may  have  made  in 
respect  to  an  irrelevant  fact  Greenl.  Bv. 
449.  The  case  most  frequently  cited  on  the 
rule  is,  perhaps,  Crowley  v.  Page,  7  Car.  &  P. 
789.  In  that  case  Baron  Parke,  in  giving  the 
Judgment  said:  "If  the  witness  on  cross- 
examination  admits  the  statement  imputed 
to  him,  there  is  no  necessity  of  giving  other 
evidence  of  It;  but  If  be  says  he  does  not 
recollect,  that  is  not  an  admission,  and  yon 
may  give  evidence  on  the  other  side  to  prove 
that  the  witness  said  what  is  Imputed,  al- 
ways supposing  the  statement  to  be  relevant 
to  the  matter  in  issue."  Harrington  v.  In- 
habitants of  Lincoln,  2  Gray,  133;  Nute  v. 
Nute,  41  N.  H.  60;  Colwell  v.  Warner,  36 
Conn.  224;  White  y.  Orifflng,  44  Conn.  448; 
State  V.  Smith,  49  Conn.  380.  Besides,  tbe 
bond,  as  against  the  defendant  was  wholly 
void,  and  whether  she  remembered  it  or  did 
not  remember  it  was  an  utterly  indifferent 
matter.  Even  upon  the  theory  on  which  the 
court  admitted  this  bond,  we  think  there  was 
error.-  Tbe  bond  was  admitted  only  for  tbe 
purpose  of  affecting  the  credibility  of  the  de- 
fendant. But  the  jury  were  not  instructed 
in  respect  to  this.  So  far  as  they  knew,  tbe 
bond  went  into  the  case  generally  as  a  part 
of  the  evidence.  They  had  no  direction  that 
they  were  to  receive  this  bond  and  to  con- 
sider it  only  for  tbe  purpose  of  contradict- 
ing the  defendant.  So  far  as  they  were  In- 
formed, this  bond  was  in  the  case  as  fully 
as  If  it  had  been  admitted  when  first  offered 
by  the  plaintiff. 

The  plaintiffs  called  as  a  witness  a  Mr. 
Steadman,  who  had  been  tbe  head  clerk  for 
O.  S.  Parsons  &  Co.,  and  who,  with  tbe  oth- 
er clerks,  carried  on  the  business  after  Mr. 
Parsons'  death.  He  was  examined  at  length. 
The  plaintiffs  also  called  as  a  witness  WU- 
11am  B.  Merrlman.  He  was  the  son-in-law 
of  the  defendant,  having  married  her  only 
child,  and  lived  with  ber  (the  defendant), 
and  was  administrator  with  her  on  her  bus- 
band's  estate.  He  was  examined  at  some 
length.  The  defendant  also  called  the  said 
Merrlman  as  a  witness  for  her.  He  was  ask- 
ed on  his  examination  in  chief  by  ber:  "Q. 
Did  yon  at  any  time  after  Mr.  Parsons' 
death  give  any  instructions  or  directions  to 
Mr.  Steadman  with  Reference  to  carrying  on 
tbe  business  in  behalf  of  Mrs.  Parsons? 
Ans.  No,  sir.  Q.  Did  yon  within  that  time 
give  him  any  directions  in  regard  to  carrying 
on  tlie  business  at  all?  Ans.  I  do  not  re- 
member." On  rebuttal  the  plaintiffs  called 
Mr.  Steadman,  and  inquired  of  him  as  fol- 
lows: "Q.  Mr.  Merrlman  states  that  he  didn't 
give  you  any  instructions  as  to  the  conduct 
of  the  business  of  that  bank  on  a  day  or  two 
after  Mr.  G.  S.  Parsons'  funeral.  What  do 
you  say  on  that  point?  (Objected  to  because 
a  part  of  plaintiffs'  case  in  chief,  and  not 
rebuttal.  Admitted  to  contradict  Mr.  Mer- 
rlman, for  tiie  purpose  of  affecting  his  cred- 
ibility. Exception  by  defendant)  Ans.  Mr. 
Merrlman  said,  'Let  tlw'^uslneBa  oontlaue 
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u  It  la  for  the  present'  Q.  When  did  be 
187  that?  A.  I  should  say  It  was  the  Mon- 
day after  Mr.  Parsons'  funeral."  Assum- 
ing that  Mr.  Merrlman  was  the  agent  of  the 
defendant.  If  after  the  death  of  Mr.  Parsons 
be  gave  any  directions  regarding  the  con- 
duct of  that  banking  business  It  was  a  very 
significant  fact  for  the  plaintiffs  to  prove 
as  a  part  of  tbelr  case  in  chief.  It  was  a 
part  of  their  case  in  their  opening.  It  was 
not  in  any  sense  a  fact  in  rebuttal.  Hath- 
away V.  Hemingway,  20  Conn,  191;  Belden 
T.  AUeu,  61  Conn.  173,  28  Atl.  963;  Strong 
T.  Smith,  02  Conn.  42,  25  Atl.  895.  As  a 
tact  in  chief  It  was  clearly  inadmissible  at 
that  time,  unless  the  court,  in  the  exercise 
of  its  discretion,  permitted  it  to  be  then 
proved.  The  court  did  not  undertalie  to  ex- 
ercise its  discretion.  If  this  fact  was  ad- 
missible for  the  purpose  of  contradicting  Mr. 
Uerriman,  it  was  the  duty  of  the  court  to 
instruct  the  Jury  clearly  as  to  the  use  that 
might  be  made  of  it  As  it  stood  before  the 
Jury,  it  was  evidence  proving  affirmatively 
that  Mr.  Merrlman  did  give  such  directions 
as  Mr.  Steadman  stated.  It  was  a  manifest 
error  in  the  court  to  leave  it  in  that  way. 
Smith  V.  Phlpps,  65  Conn.  802,  32  Ati.  367. 

After  the  death  of  Mr.  Parsons,  Mr.  Mer- 
rlman found  that  a  Mr.  Hurlburt  was  In- 
debted to  blm  for  overdrafts  made  during 
the  life  of  Mr.  Parsons  amounting  to  $18,- 
GOO.  He  procured  from  Mr.  Hurlburt  a  note 
for  that  amount,  payable  to  G.  S.  Parsons  8c 
Co.,  and  later  a  note  for  the  amount  payable 
to  the  defendant,  and  secared  by  a  mortgage 
of  several  pieces  of  land  In  Waterbury.  Tnis 
note  and  the  mortgage  were  dated  the  Slst 
day  of  October,  1898.  Receivers  on  the  busi- 
ness of  O.  S.  Parsons  &  Co.  were  appointed 
by  the  superior  court  on  the  2d  day  of  No- 
vember, 1898.  It  appeared  that  the  defend- 
ant had  no  knowledge  of  the  indebtedness  of 
Mr.  Hurlburt,  and  of  the  giving  by  him  of 
the  notes  and  the  mortgage,  until  the  13th 
day  of  January,  1899,  when  it  was  brought 
to  her  attention  by  her  own  counsel,  S.  W. 
Kellogg,  and  that  then  she  immediately  quit- 
claimed the  same  to  the  receivers  of  O.  S. 
Parsons  &  Co.  As  a  part  of  tbelr  case  in 
chief,  the  plaintiffs  offered  in  evidence  these 
several  pap^s;  1.  e.  the  note  and  mortgage 
of  Mr.  Hurlburt,  and  the  quitclaim  of  the 
defendant  These  were  objected  to  by  the 
defendant  The  court  admitted  them  to 
prove  the  allegations  of  the  second  count. 
In  the  absence  of  proof  that  Merrlman  was 
acting  witb  her  knowledge  as  her  agent  in 
the  matter,  or  that  she  bad  knowledge  of 
tbe  transaction  prior  to  January  13, 1899,  we 
think  this  was  error. 

One  of  the  reasons  of  appeal  is  this:  "The 
conrt  erred  in  its  examination  of  the  witness 
Merrlman,  and  In  the  form  and  substance  of 
Its  examination."  Tbe  examination  by  the 
court  is  set  forth  at  length  In  the  statement 
of  the  case,  In  considering  that  examina- 
tion in  reference  to  tbe  reasons  of  appeal, 
4eA.-14 


there  are  certain  features  of  the  case  which 
should  be  borne  in  mind.  It  was  a  civil 
case,  in  which  it  was  the  duty  of  the  court 
to  bold  the  scales  with  a  perfectly  even 
beam.  The  only  thing  in  dispute  was  a 
sum  of  money, — ^whether  or  not  such  a  por- 
tion of  the  deposits  which  the  plaintiffs  claim- 
ed to  have  made  with  the  private  banking 
house  of  G.  S.  Parsons  &  Co.  as  should  not 
be  paid  by  the  receivers  of  that  concern 
should  be  lost  by  the  plaintiffs,  or  should  be 
repaid  to  them  by  the  defendant  The  plain- 
tiffs could  not  compel  the  defendant  to  make 
good  to  them  such  deficiency  unless  they  es- 
tablished to  the  satisfaction  of  the  Jury  that 
the  defendant  was,  after  the  death  of  her 
husband,  conducting  the  said  banking  busi- 
ness through  herself  or  her  agent  It  seems 
to  be  pretty  well  established  that  the  de- 
fendant was  by  the  death  of  her  husband 
greatiy  broken  and  prostrated.  She  was 
wholly  unable  to  attend  personally  to  any 
business,  and  was  to  a  great  degree  incapac- 
itated from  even  talking  about  business. 
There  was  no  claim  of  any  agent  acting  for 
her  other  than  the  said  Merrlman.  The  de- 
fendant had  testified  that  Merrlman  was  not 
her  agent  in  any  respect  in  the  banking  busi- 
ness. Merrlman  had  denied  that  he  was 
such  an  agent  Tbe  whole  case  then  turned 
on  the  credit  which  the  Jury  should  give  to 
Merrlman.  If  they  believed  him,  then  their 
verdict  could  not  possibly  be  for  the  plain- 
tiffs. If  they  disbelieved  him,  then  their 
verdict  might  be  in  favor  of  the  plaintiffs. 
Merrlman  was  first  brought  into  tbe  case  as 
a  witness  by  the  plaintiffs.  By  so  doing 
they.  In  a  general  sense,  vouched  for  his 
good  character.  Both  parties  In  this  case 
were  represented  in  court  by  able  and  ex- 
perienced counsel.  Merrlman,  being  a  wit- 
ness whose  interests  might  be  supposed  to 
be  adverse  to  the  plaintiffs,  was  subjected 
in  chief  to  an  examination  by  plaintiffs'  coun- 
sel very  like  a  cross-examination.  This,  as 
appears,  was  by  the  permission  of  the  cobrt, 
and  was  proper,  so  far  as  we  can  see.  Aft- 
erwards Merrlman  was  called  as  a  witness 
by  tbe  defendant,  and  testified  in  chief  in 
her  bebalf.  He  was  then  subjected  to  a 
very  long,  searching,  rigorous,  and  critical 
cross-examination  by  the  plaintiffs'  counsel. 
By  this  cross-examination  the  characteristics, 
the  willingness,  the  intelligence,  and  the  reti- 
cence of  the  witness  were  pretty  fully  shown. 
It  was  after  all  this  that  the  court  under- 
took the  examination  of  tbe  witness  of  which 
complaint  is  made.  In  this  examination  the 
questions  by  the  court  were  very  generally 
in  tbe  form  of  cross-examination  questions. 
The  Judge  seems  to  have  taken  the  witness 
in  charge,  and  to  have  fallen  into  the  form 
of  cross-examining  counseL  Tbe  comments 
made  upon  the  replies  of  tbe  witness  seem  to 
have  the  style  of  censure  and  upbraiding. 
The  whole  indicates  with  painful  distinct- 
ness that  the  Judge  regarded  the  witness  as 
unworthy  of  belief.    And   all   this   in  the 
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presence  of  the  Jury.  It  1b  undoubtedly 
within  tbe  authority  of  a  trial  Judge  to  ask 
a  question,  or  repeated  questions,  of  a  wit- 
ness. Sometimes  this  might  be  dealrable,  to 
call  out  some  fact  which  the  Jury  ought  to 
know.  And  such  Judge  may  perhaps  Indi- 
cate his  opinion  as  to  the  credibility  of  the 
evidence,  so  long  as  he  leaves  the  question 
open  to  tbe  jury.  The  credibility  of  any 
witness,  as  to  the  weight  to  be  given  to  his 
testimony,  Is  a  matter  wholly  within  .the 
province  of  tbe  Jury.  Any  conduct  by  a  trial 
Judge  In  the  examination  of  a  witness  which 
In  effect  Imposes  upon  the  Jury  his  own  be- 
lief as  to  tbe  credibility  of  that  witness  is 
not  justiflable.  Such  conduct  would  be  a 
departure  by  tbe  Judge  from  his  own  proper 
sphere,  and  an  Invasion  of  the  province  of 
tbe  Jury.  We  are  also  of  the  opinion  that, 
having  asked  these  questions  in  tbe  manner 
as  shown,  the  Judge  should  have  carefully 
Instructed  tbe  Jury  that  any  indication  of 
his  own  opinion  as  to  the  credibility  of  Mr. 
Merrlman  was  not  binding  on  them.  Noth- 
ing of  that  kind  was  said.  There  was  manl- 
Ifest  error.  In  the  case  of  McHlnn  v.  Whe- 
Ian,  27  Cal.  300,  tbe  court  said:  "From  tbe 
high  and  authoritative  position  of  a  Judge 
presiding  at  a  trial  before  a  Jury,  his  In- 
fluence with  them  Is  of  vast  extent,  and  he 
has  It  In  his  power,  by  words  or  actions,  or 
both,  to  materially  prejudice  the  rights  and 
interests  of  one  or  the  other  of  the'  parties. 
By  words  or  conduct  he  may  on  the  one 
hand  support  the  character  or  testimony  of 
a  witness,  or  on  the  othw  may  destroy  the 
same  in  the  estimation  of  the  Jury;  and  thus 
his  personal  and  official  Influence  Is  exerted 
to  the  unfair  advantage  of  one  of  the  parties, 
with  tbe  corresponding  detriment  to  tbe 
cause  of  tbe  other."  '  There  is  error,  and  a 
new  trial  is  granted.  The  other  Judges  con- 
curred. 


BATCHELDER  v.  BOBBINS  et  al. 

(Supreme  Judicial  Oonrt  of  Maine.    Feb.  20, 
1901.) 

ADVERSE  POSSESSION— EVIDBNCB. 

1.  When  title  to  land  is  claimed  by  adverse 
possessioQ,  what  facts  are  sufficient  to  show 
open  and  notorioaa  poBsession  must  depend 
much  upon  the  situation  and  character  of  the 
land,  and  the  uses  which  are  made  or  may  be 
made  of  it.  Less  proof  of  a  general  character  Is 
required  when  it  appears  that  the  poasessiun 
and  adverse  claim  were  in  fact  brought  home  to 
the  knowledge  of  the  true  owner. 

2.  Held,  that  the  evidence  would  warrant  a 
jury  in  finding  that  Samuel  Pratt  In  1862  en- 
tered into  actual  occupation  of  the  disputed 
lots,  and  fenced  and  cultivated  them;  that  they 
were  contiguous  to  other  lots  which  he  owned; 
that  his  occupation  of  the  lots  in  dispute  was 
an  actual  ouster — a  disseisin — of  the  true  owner; 
that  he  continued  in  possession  until  he  died. 
In  1863;  that  the  possession  was  continued  by 
the  representatives  of  his  estate,  and  by  hU 
heirs,  of  wliom  the  plaintiff  Is  one,  by  acts 
of  husbandry,  until  the  fences  were  destroyed. 
In  1865;  that  since  that  time  the  land  has  lain 


fallow,  except  small  patches  where  trespassers 
have  cultivated  gardens;  that  the  plaintiff,  by 
her  agent,  has  frequently  and  openly  been  .over 
the  lots  to  look  after  them,  and  has  on  some 
occasions  gone  onto  them  for  bnsiness  pur- 
poses directly  connected  with  the  lots;  that 
the  plaintiff  and  her  predecessors  have  paid 
the  taxes  on  these  lots  since  1^1,  claiming  to 
own  them;  and  that  the  defendants'  grantor. 
Swan,  who  is  claimed  by  them  to  have  been 
the  owner  from  1861  to  1894,  knew  of  the 
plaintifCs  possession  and  claim,  and  acquiesced 
therein.  Assuming  these  facts  to  be  true,  tbe 
verdict  for  the  plaintiff  may  be  sustained. 

3.  Also,  Aeld  that,  where  little  patches  of 
ground  were  used  for  gardens  by  trespassers 
or  squatters,  it  did  pot  work  an  intermption  of 
plaintiff's  adverse  possession,  ander  the  cir- 
cumstances  of  this  case. 

See  Batchelder  t.  Bobbins,  45  AtL  .837,  93 
Me.  679. 

(Official.) 

Action  by  Lncy  A.  Batchelder  against 
Cheater  Bobbins  and  others.  Verdict  for 
plaintiff.  Motion  for  new  trial  by  deteod- 
ants.    Overruled.  | 

Argued  before  WISWBLL,  C.  J.,  and  BU-  ; 
BRY,  WHITBHOUSB,  SAVACSB,  FOGI^BR,  ; 
and  PC  WEBS,  JJ. 

P.  W.  OUlln,  B.  C.  Ryder,  and  C.  Scott,  for 
plaintiff.    J.  F.  Gould,  for  defendants. 

SAVAGB,  J.  Real  action  for  the  recov- 
ery of  lots  43  to  51,  Inclusive,  on  Treat  and 
Webster  Island,  in  Oldtown,  according  to 
plan  made  by  A.  S.  Howard  In  1835.  The 
defendants  deny  tbe  plaintiff's  tltl&  The 
plaintiff  claims  title  to  tbe  lots  in  question 
by  adverse  possession,  first  by  disseisin  and 
open  and  notorious  occupation  of  the  lots 
themselves  under  color  of  title  for  more  than 
20  years,  by  herself  and  ber  predecessors  hi 
title,  and,  in  case  of  failure  of  proof  of  ac- 
tual occupation,  then  that  she  has  bad  con- 
structive possession  of  these  lots,  by  reason 
of  the  ownership  and  actual  occupation,  dur- 
ing the  period  of  20  years,  of  other  lots, 
namely,  lots  9  to  20,  contiguous  to  these,  all 
of  which  forming  together,  it  is  claimed,  but 
a  single  undivided  tract  of  land,  tbe  title  and 
right  of  possession  to  which  descended  to  ber 
from  her  father,  who  was  In  actual  posgea- 
sion  of  the  whole  at  tbe  time  of  his  death. 

The  defendants  claim  that  the  plaintiff  has 
failed  to  prove  actual  occupation  in  kind  or 
extent  sufBclent  to  establish  title  by  adverse 
possession.  They  say  that  neither  the  plain- 
tiff nor  ber  predecessors  had  at  any  time  the 
.actual  possession  of  the  lots  in  controversy, 
and  that,  if  they  had  such  possession,  it  was 
not  uninterrupted  nor  exclusive  for  any  pe- 
riod of  20  years.  The  defendants  also  say 
that  tbe  plaintiff  cannot.  In  any  event,  have 
had  constructive  possession  and  thereby 
have  gained  title  to  these  lots  by  bavbig 
been  in  tbe  possession  of  any  other  lots,  be- 
cause no  other  lots  on  the  island  owned  or 
occupied  by  the  plaintiff  were  contiguous 
to  the  ones  sued  for,  and  hence,  the  lots  ac- 
tually occupied  and  the  lots  In  controversy 
being  separate  parcels,  tbat  tbe  doctrine  of 
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constmctlve  posaesslon  does  not  apply.  Ken- 
nelMC  Purchase  v.  Laboree,  2  OreenL  276,  11 
Am.  Dec  78;  Farrar  r.  Eastman,  10  Me.  191. 
Althongb  it  Is  not  necessary  to  decide  tbe 
controyersy  between  ttae  parties  on  the  qnes- 
tloD  of  constmctiTe  possession  based  upon 
the  cmitlgnity  of  the  lots  sued  for  and  oth- 
ers owned  and  occupied  by  plaintiff,  we  think 
It  la  expedient  to  narrate  briefly  bow  this 
controTersy  has  arisen. 


Tfive/r 


A.  B,  0,  O.  IxU  I  to  10,  iaclulT*.  ea  8t«ward 
plan. 

K,  P,  O,  H,  I,  K,  L.  \aA»  41  to  56,  InclTUlT*.  OB 
Howmrd  plan,  auperlmpoBed  upon  Steward  plan,  M 
aa  to  bring  the  easterly  ends  of  Iota  43  to  51,  ia- 
dualTO,  within  the  actual  Umlta  of  the  Island,  M 
shown  b7  Steward  plan. 

No  question  is  made  but  that  in  1832  a 
plan  of  Treat  and  Webster  Island  was  made 
by  Kber  Steward  (or  Stewart),  and  some  por- 
tion of  the  island  was  lotted  off,— notably,  so 
far  as  this  case  is  concerned,  lots  0  to  20,  in- 
clusive. Tbe  width  of  the  island,  on  a  line 
Iiassing  through  the  southerly  boundary  of 
lots  14  and  16,  as  shown  by  this  plan,  is  83 
rods  and  10  links,  and  this  Is  also  the  width 
of  tbe  island  as  shown  by  recent  actual  sur- 
rey. The  Steward  plan  was  recorded  in  the 
r^rlstry  of  deeds,  and  Is  referred  to  in  most 
of  ttae  conveyances  and  other  proceedings  re- 
lating to  lots  9  to  20  which  appear  in  the  case. 
In  1835  a  plan  was  made  by  A.  S.  Howard. 
Lots  9  to  20,  inclusive,  as  plotted  on  the 
Howard  plan,  are  practically  coincident  with 
ttae  same  lots  on  the  Steward  plan;  and  lots 
43  to  66  are  plotted  to  lie  easterly  of  lots  15 
to  10,  and  to  extend  to  the  easterly  shore 
of  the  island.  On  this  plan  the  lots  are  plot- 
ted In  five  tiers.  In  the  first  tier  on  the  west- 
erly side  of  the  Island  are  lots  9  to  14;  In  tbe 
second,  lots  15  to  20;  in  the  third,  lots  62  to 
66;  in  the  fourth,  lots  43  to  47;  and  in  the 
last;  «D  tbe  esstorty  side  of  tbe  Island,  lots 


48  to  61.  Bnt  by  the  Howard  plan  the  island 
Is  shown  to  be  about  96^  rods  wide  on  the 
southerly  line  of  lots  14  and  16,  which  is  near- 
ly 13  rods  wider  than  the  Island  shown  <m 
the  Steward  plan,  and  the  same  distance 
wider  than  the  island  as  it  actually  exists. 
Lots  0  to  20  being  coincident,  or  practically 
so,  on  both  plans,  if  the  remaining  three  tiers 
of  lots  as  plotted  on  the  Howard  plan  be  ap- 
plied to  tbe  face  of  the  earth,  beginning  at  the 
easterly  line  of  lots  16  to  20  and  proceeding 
easterly,  about  two-thirds  of  lots  43  to  47 
and  all  of  lots  48  to  51  will  be  crowded  Into 
the  river.  On  tbe  other  hand.  If  ttaese  lots  as 
plotted  be  applied  to  the  faee  of  the  earth, 
beginning  at  the  easterly  shore  of  the  island 
and  proceeding  westerly,  about  one-third  of 
lots  43  to  47  and  all  of  lots  62  to  66  wiU  lie 
westerly  of  the  easterly  line  of  lots  16  to  20, 
and  be  superimposed  upon  those  lots.  In 
short,  there  is  not  room  enough  on  the  island 
tor  lots  43  to  56  as  plotted  on  the  Howard 
plan.  The  plan  is  evidently  erroneous.  In 
one  aspect  of  the  case,  it  is  important  to  cor- 
rect ttae  error.  If  it  can  be  done,  and  give 
proper  effect  to  the  plan;  for  If  the  Howard 
plan  be  applied,  beginning  at  the  easterly 
end  of  the  tier  of  lots  15  to  20,  and  running 
thence  to  the  easterly  shore,  lots  43  to  51  will 
not  be  contiguous  to  lots  9  to  20.  Tbe  tier 
of  lots  62  to  56  will  Intervene.  Bnt  if  the  ap- 
plication be  made  beginning  at  the  easterly 
shore,  and  running  westerly,  then  lots  43  to 

61  will  be  contiguous  to  lots  9  to  20,  but  lots 

62  to  66  will  be  wiped  out  of  existence.  It 
may  be  said  that,  so  far  as  the  merits  of  this 
case  are  concerned,  lots  43  to  66  exist  as  lots 
only  on  paper.  They  are  not  marked  on  the 
face  of  the  earth.  None  of  the  lots  have  been 
sold,  no  roads  have  been  built,  although  one 
is  marked  on  the  plan,  and  no  third  parties 
have  any  rights  Involved.  Were  this  a  con- 
troversy between  different  grantees  of  these 
various  lots,  other  considerations  would 
arise;  but,  as  this  case  stands,  it  is  only  a 
question  as  to  how  tbe  Howard  plan  should 
be  applied  to  the  face  of  the  earth,  thus  to 
determine  where  lots  43  to  61  are  with  ref- 
erence to  lots  9  to  20,— contiguous  or  not? 
And,  if  the  verdict  were  to  depend  upon  tbe 
solution  of  this  problem,  we  cannot  say  that 
the  Jury  would  not  be  warranted  in  finding 
that  the  block  of  land  containing  lots  43  to 
61  is  contiguous  to  the  block  containing  lots 
9  to  20.  If  they  are  not  contiguous,  then,  as 
we  have  shown,  lots  48  to  51  are  entirely  in 
the  water,  as  is  also  the  larger  part  of  lots 
43  to  47.  Yet  for  more  than  60  years  all  of 
the  parties  on  both  sides  of  this  contested 
title  have  recognized  all  of  lots  43  to  51  as 
existent  upon  the  Island.  Their  payments  of 
taxes  show  it,  and  their  conveyances  show 
it.  It  is  not  disputed  by  counsel  in  this  case. 
The  tax  deed.  In  fact,  under  which  the  de- 
fendants claim  that  their  predecessor  receiv- 
ed at  least  a  color  of  title  in  1838,  afflrma 
the  existence  then  of  all  ttaes^ots.    Op  the 
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Other  band,  If  lots  43  to  51  are  contlgnons  to 
lots  9  to  20,  there  Is  no  space  left  for  lots  52 
to  56.  They  exist  only  on  paper,  or  as  other 
numbers  for  parts  of  lots  15  to  20.  But,  since 
there  is  an  error  somewhere,  it  is  not  im- 
probable that  the  error  occurred  at  this  point; 
for,  while  lots  43  to  51  have  been  recognized 
by  all  parties,  these  lots  52  to  66  seem  to 
have  been  entirely  disregarded  by  all,  so  far 
as  the  case  shows,  until  188S,  when  the  plain- 
tiff began  paying  taxes  upon  lots  so  number- 
ed. There  Is  strong  reason,  therefore,  de- 
rived from  the  conduct  of  the  parties,  for 
dropping  out  lots  52  to  56,  rather  than  lots 
43  to  51,  and  regarding  lots  43  to  51  as  con- 
tiguous to  lots  9  10  20. 

Now,  there  seems  to  be  no  question  but 
that  the  People's  Banlc  of  Boxbury  acquired 
title  by  levy  In  1842  to  lots  9  to  20  (except 
No.  11,  and  the  omission  of  that  lot  is  im- 
material), and  to  a  lot  of  land  on  the  island 
"bounded  westerly  by  lots  15,  16,  17,  and  18 
on  Eber  Stewart's  plan,  ♦  •  ♦"  and 
"easterly  by  the  Penobscot  river."  This  de- 
scription embraces  the  disputed  territory. 
The  title  of  the  bank  in  lots  9  to  20  came  by 
mesne  conveyances  to  Samuel  Pratt,  through 
two  channels,  in  1861  and  1862.  In  the 
meantime,  in  1860,  a  tax  title  to  lots  43  to 
51  had  been  purchased  by  the  same  Pratt 
Upon  his  death,  in  1863.  his  title  in  aU  the 
lots,  such  as  it  was,  descended  to  his  two 
daughters.  The  plaintiff  is  one  of  these 
daughters,  and  is  the  grantee  of  the  Interest 
of  the  other  one.  Prior  to  the  levy  in  favor 
of  the  People's  Bank,  however,  it  is  shown 
that  the  predecessors  in  title  of  one  Jwemiah 
Swan  had  acquired  a  tax  title  to  lots  43  to 
51,  and  had  taken  possession  under  it,  and 
that  Swan  continued  to  hold  possession  nn- 
.  der  this  title,  and  adversely  to  all  others,  at 
least  until  1860  or  1861.  Swan  afterwards, 
in  1894,  conveyed  to  defendant  Bobbins. 

The  decision  of  the  case,  however,  does  not 
depend  upon  any  record  title,  and  we  have 
considered  the  question  of  the  contiguity  of 
lots  9  to  20  and  those  in  controversy  in  this 
action  only  as  it  may  tend  to  strengthen  or 
weaken  the  probability  that  the  plaintiff,  and 
her  father  before  her,  claimed  and  occupied 
the  latter  lots  adversely.  Upon  this  ques- 
tion it  has  an  obvious  bearing.  For  reasons 
unnecessary  to  state,  the  Jury  were  instruct- 
ed that  the  sole  Issue  submitted  to  them  was 
whether  the  plaintiff  had  obtained  title  to 
the  demanded  premises  by  adverse  (Msses- 
sion.  Upon  that  Issue  the  burden  was  upon 
the  plaintiff.  Magoon  v.  Davis,  84  Me.  178, 
24  Atl.  809.  Under  instructions  to  which  no 
exception  was  taken,  the  Jury  have  decided 
that  issue  favorably  to  the  plaintiff.  The 
burden  is  now  on  the  defendants  to  satisfy  ns 
that  the  verdict  is  clearly  wrong. 

To  make  further  analysis  of  the  evidence 
would  not  be  uE<eful.  Careful  consideration 
leads  us  to  conclude  that  the  evidence  would 
warrant  a  Jury  in  finding  that  Samuel  Piatt 


In  1862  entered  into  actual  occupation  of  the 
disputed  lots,  and  fenced  and  cultivated 
them;  that  they  were  contiguous  to  other 
lots  which  he  owned;  that  his  occupation  of 
the  lots  was  an  actual  ouster— a  disseisin— 
of  the  true  owner;  that  he  continued  in  pos- 
session until  he  died,  in  1863;  that  the  poB- 
session  was  continued  by  the  representatives 
of  his  estate  and  his  heirs,  by  acts  of  hus- 
bandry, until  the  fences  were  destroyed.  In 
the  winter  of  180S;  that  since  that  time  the 
land  has  lain  fallow,  except  small  patches 
where  trespassers  have  cultivated  gardens; 
that  the  plaintiff,  by  her  agent,  has  frequent- 
ly and  openly  been  over  the  lots  to  look  after 
them,  and  has  on  some  occasions  gone  onto 
them  for  business  purposes  directly  connect- 
ed with  the  lots;  that  the  plaintiff  and  her 
predecessors  have  paid  the  taxes  on  these 
lots  since  1861,  claiming  to  own  them;  and 
that  the  defendants'  grantor.  Swan,  knew  of 
the  plaintiff's  possession  and  claim,  and  ac- 
quiesced therein.  We  think  the  verdict  may 
be  supported  upon  these  facts,  assuming 
them  to  be  true.  What  facts  are  sufficient 
to  show  open  and  notorious  possession  must 
depend  much  upon  the  situation  and  charac- 
ter of  the  land,  and  the  uses  which  are  made 
or  may  be  made  of  it.  Besides,  less  proof  of 
a  general  character  is  required  when  it  ap- 
pears that  the  possession  and  claim  were  in 
fact  brought  home  to  the  knowledge  of  the 
true  owner. 

We  do  not  forget  that  all  these  questions 
of  fact  to  which  we  have  adverted  were 
stoutly  contested  by  the  defendants.  They 
deny  that  the  plaintiff  or  her  father  has  ever 
been  In  any  kind  of  possession  of  these  prem- 
ises, actual  or  constructive.  They  deny  that 
all  of  the  taxes  have  been  paid,  as  the  plain- 
tiff claims.  They  claim  that  Swan  was  in 
actual  occupation  of  the  premises  from  18^ 
to  1874.  They  say  that,  even  if  plaintifl  or 
her  father  ever  took  possession,  that  posses- 
sion has  been  Interrupted,  and  that  no  20- 
year  period  of  possession  has  elapsed  without 
interruption. 

But  these  are  all  questions  of  pure  fact 
Witnesses  testifled  to  the  occupation  by  Pratt 
and  his  daughter,  the  plaintiff,  and  that  no 
one  else  was  In  possession.  Other  witnesses 
tesUfled  that  Swan  and  no  one  else  was  In 
possession.  It  was  for  the  Jnry  to  say  which 
class  were  telling  the  truth.  In  one  Instance 
relied  upon  to  prove  an  interruption  where  a 
party  was  In  possession  as  tenant  the  plain- 
tiff claims  that  he  was  let  in  by  her  agent 
while  the  defendants  claim  that  Swan  let 
him  In.  Which  was  right  was  for  the  Jury 
to  say.  As  to  the  occupants  of  the  little 
patches  of  ground  used  for  gardens,  these 
may  well  have  been  f  oimd  by  the  Jury  either 
to  have  been  occupiers  by  permission  of  the 
plaintiff,  or  that  they  were  mere  trespassers, 
squatters,  not  dlsselsois.  Entries  by  such 
persons  did  not  work  an  interruption.  The 
testimony  was  conflictlns.    If  the  Joiy  be- 
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Ueved  that  which  supported  the  theory  of 
the  plaintiff,  they  were  Jnstlfled  in  their  find- 
ing. 

On  the  whole,  we  cannot  say  that  the  Jury 
erred  in  their  conclusion.  The  verdict  muBt 
Btand. 

Motion  overruled. 


SMITH  T.  BOROUQH  OF  SELINS6ROVB. 

(Supreme  Court  of  Pennsyiranla.    May  27, 

1901.) 

BOROUOHS— LIABILITT— PERHITTING  DOOS  TO 
BUN  AT  LAJtOB. 
The  power  rested  In  a  boroagh  to  prohibit 
the  running  at  large  of  dogs  Is  permissive  only, 
■0  that,  where  it  fails  to  exercise  its  discretion, 
though  dogs  linown  to  have  been  bitten  by 
others  haring  hydrophobia  are  running  at  large, 
and  a  person  is  bitten  by  such  a  dog,  it  is 
not  liable  therefor. 

Appeal  from  court  of  common  pleas,  Sny- 
der county. 

Action  by  Frank  H.  Smith  against  the 
borough  of  Selinsgrove  for  damages  caused 
by  piaintHTB  child  being  bitten  by  a  dog 
running  at  large  which  had  the  hydrophobia. 
Demurrer  to  statement  of  claim  was  sustain- 
ed, and  plaintiff  appeals.    Affirmed. 

The  following  is  the  opinion  of  the  oonrt 
below: 

"The  principles  governing  this  case  are 
well  settled,  and  have  been  so  long  estab- 
lished that  we  do  not  feel  called  upon  to  en- 
ter into  a  lengthy  or  elaborate  discnssion 
of  ^em.  The  defendant  la  here  charged 
with  negligence  in  falling  to  prohibit  the 
ninning  at  large  of  dogs  in  the  borough, 
when  it  was  known  to  the  burgess  and  coun- 
dlmen  that  dogs  were  bitten  by  others  hav- 
ing the  disease  known  as  'hydrophobia.' 
Plaintiff's  counsel  conceded  at  the  argument 
that  if  any  discretion  in  the  mattor  was  left 
to  the  burgess  and  council,  an  action  would 
not  lie.  Where,  as  here,  legislative  power 
is  vested  in  them  to  prohibit  the  running 
at  large  of  dogs,  and  to  authorize  and  direct 
them  to  be  killed  when  at  large,  it  is,  of 
necessity,  at  all  times  within  their  discretion 
whether  or  not  any  restraint  shall  be  placed 
upon  the  animals.  Upon  failure  to  do  so, 
a  borough  could  not  be  held  liable  in  dam- 
ages, because  that  would  be  equivalent  to 
saying  that,  by  this  delegation  of  power  to 
legislate,  an  absolute  duty  to  legislate  in  a 
particular  way  was  Imposed  upon  councils. 
In  McDade  v.  Oty  of  Chester,  117  Pa.  414, 
12  Atl.  421,  it  appears,  the  mayor  and  coun- 
cils of  the  city  were  empowered  to  prohibit 
the  manufacture,  sale,  or  exposure  of  fire- 
works. Professor  Jackson's  manufactory  of 
flrvworks.  located  within  the  city,  caught 
Hre,  exploded,  and  Injured  the  plaintiff,  who 
claimed  damages  on  the  ground  that  It  was 
the  duty  of  the  city  to  have  suppressed  the 
manufactory;  that  this  duty  was  neglected, 
and  la  consequence  of  the  neglect  he  receiv- 


ed his  injuries.  The  language  ot  the  statutes 
incorporating  that  city  is  almost  identical 
with  that  of  the  general  borough  law,  and 
it  was  held  to  be  plainly  permissive  only, 
and  that  the  words  'shall  have  power'  to 
cause  the  removal  of  any  nuisance,  etc.,  were 
not  imperative,  and  no  absolute  duty  was 
Imposed  on  councils  to  suppress  the  manu- 
factory. This  case  Is  conclusive  of  the  two 
questions  here  Involved:  First,  that  the 
grant  of  authority  to  the  burgess  and  coun- 
cil to  prohibit  the  running  at  large  of  dogs 
is  discretionary;  and,  second,  that  when  the 
authority  is  discretionary  no  legal  duty  is  Im- 
posed. The  following  authorities  are  also 
against  the  plaintiff's  contention,  and  con- 
clusive of  his  right  to  recover:  Dill.  Mun. 
Corp.  S{  949,  961;  Grant  v.  City  of  Brie,  69 
Pa.  420;  Carr  v.  Northern  Liberties  Dlst, 
35  Pa.  324;  15  Am.  &  Kng.  Enc.  Law,  p. 
145.  Com.  V.  Bredin,  165  Pa.  224,  80  Atl. 
921,  relied  upon  by  plaintiff's  counsel,  was  aii 
indictment  against  the  burgess  and  council- 
men  of  the  borough  of  Leechburg  for  main- 
taining a  nuisance  In  the  form  of  a  disease 
and  death  breeding  sewer.  They  were  found 
guilty,  and  their  conviction  was  sustained 
by  the  supreme  court  That  case  is  easily 
distinguishable  from  the  one  now  under  con- 
sideration. That  was  a  criminal  prosecution 
of  the  public  officers  for  the  maintenance 
of  a  common  naisance  upon  a  public  street. 
This  is  a  private  action  for  civil  injuries  re- 
ceived, as  alleged,  by  reason  of  the  failure 
of  the  borough  authorities  to  exercise  Its 
charter  powers  to  prohibit  that  for  which  it 
was  in  no  wise  responsible.  And  now,  to  wit, 
April  28,  1900,  Judgment  is  entered  for  the 
defendant  on  demurrer." 

Chas.  Hower,  for  appellant.    A.  W.  Potter 
and  Chas.  P.  Ulrlch,  for  appellee. 

PER  CURIAM.    The  Judgment  is  affirmed 
on  the  opinion  of  the  court  below. 


MIFFLIN  COUNTY  NAT.  BANK  et  al.  v. 
FOURTH  ST.  NAT.  BANK  et  al. 

(Supreme    Court    of    Pennsylvania.    May   27, 
1901.) 

LIMITATIONS— RUNNING   OF    STATUTE. 

1.  There  is  a  demand  and  refusal,  whereby  a 
cause  of  action  at  once  accrues,  and  the  stat- 
ute of  limitations  begins  to  run,  where  an  as- 
signee for  creditors  calls  on  a  bank  in  reference 
to  a  deposit  of  the  assignor,  and  is  informed 
of  its  claim  to  hold  it,  and  the  assignee,  after 
examining  the  matter,  acquiesces  in  tiie  claim. 

2.  The  running  of  the  statute  in  favor  of  a 
debtor  of  an  assignor  for  the  benefit  of  credit- 
ors by  reason  of  the  demand  of  the  assignee, 
the  refusal  of  the  debtor,  and  the  assignee's 
acquiescence,  so  as  to  bar  a  bill  by  the  as- 
signor's creditors  against  such  debtor,  is  not  af- 
fected by  the  fact  that  such  creditors  had  no 
knowledge  of  the  facts,  the  refusal  of  such 
debtor  having  been  openly  made,  and  there  hav- 
ing been  no  concealment  on  its  part. 

Appeal  from  court  of  common  pleas,  Phil- 
adelphia county.  f->  I 
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BUI  by  the  MUBIn  County  National  Bank 
and  others  against  the  Fourth  Street  Nation* 
al  Bank  of  Philadelphia  and  others.  BUI 
dismissed,  and.  plaintiffs  appeal.    Affirmed. 

James  W.  M.  NewUn,  for  appellant!.  Bicih- 
ard  C.  Dale,  for  ai^eUees. 

MITCHELL,  J.  This  Is  a  bUl  by  credit- 
ors of  two  insolvent  assigned  estates  against 
an  aUeged  debtor  to  the  estates  and  tlie  Joint 
assignee  of  both.  There  are  some  aver- 
ments against  the  assignee  which  amount  to 
a  charge  of  concealed  fraud  upon  its  part, 
but,  even  If  they  were  true,  they  would  not 
affect  the  position  of  the  main  defendant, 
the  Fourth  Street  National  Bank,  and  are, 
therefore.  Irrelevant  and  immaterial  In  the 
present  case.  The  assigned  estates  were 
those  of  two  firms  doing  separate  business 
under  distinct  names,  but  composed  of  the 
same  partners.  At  the  time  of  the  assign- 
ments tbe  bank  had  on  deposit  funds  of  one 
of  the  firms,  which  It  claimed  the  right  to 
hold  under  special  contract,  to  meet  matur- 
ing notea  of  the  other.  In  August  or  Sep- 
tember, 1887,  the  assignee  called  upon  the 
bank  In  reference  to  the  deposit,  and  was  in- 
formed of  the  bank's  cUIm  to  hold  It  After 
examining  the  evidence  on  the  subject,  the 
assignee  acquiesced  in  the  claim,  and  took 
no  further  steps  to  assert  the  rights  of  the 
assigned  estates  or  his  own  as  assignee. 
The  learned  Judge  below  rightly  held  that 
this  was  equivalent  to  a  demand  on  the 
bank,  and  a  refusal  by  It  to  pay.  It  had 
aU  the  substantial  elements  of  a  demand, 
and  was  clearly  a  refusal.  A  right  of  action, 
therefore,  accrued  at  once,  and  the  statute 
of  limitations  began  to  run.  This  bill  was 
not  filed  until  11  years  afterwards.  It  was 
too  late. 

The  plaintiffs'  want  of  discovery  or  knowl- 
edge of  the  deposit  and  of  the  assignee's  ac- 
quiescence In  its  retention  by  the  bank  was 
wholly  immaterial.  The  bank's  refusal  was 
openly  made  to  the  only  party  it  was  bound 
to  know  or  to  account  to  in  the  matter. 
There  was  no  element  of  concealment  on  its 
part  which  could  In  any  manner  affect  the 
running  of  the  statute  In  its  favor.  De- 
cree affirmed,  at  appellants'  costs. 


HAMILTON  et  aL  v.  KIRBY  et  aL 

(Supreme  Conrt  of  Pennsylvania.    May  27, 
1901.) 

SALB  —  FAILtJSB  TO  DELIVER  —  ACnON  FOR 
DAMA0E:S— AFFIDAVIT  OF  DBFENSB. 
1.  Where  the  seller  of  peeled  poplar  fails  to 
deliver,  and  the  purchaser  goes  into  the  market 
and  purchases  poplar  with  the  bark  on,  and 
sues  for  damages,  an  affidavit  of  defense,  al- 
leging that  such  substitution  is  entirely  con- 
trary to  the  usage  of  the  trade,  raises  a  ques- 
tion tor  the  jury. 


2.  Where  the  affidavit  of  defense  goes  to  the 
entire  claim  In  an  action  for  damages  by  a  pnr- 
chaser,  who,  oa  failure  of  the  seller  to  de- 
liver the  articles,  goes  into  the  market,  and 
gets  a  snbstitate,  it  is  enough  to  state  that  the 
price  paid  for  the  substitute  was  above  the 
market  price,  without  stating  the  market  price. 

Appeal  from  court  of  common  pleas,  Phila- 
delphia county. 

Action  by  Charles  L.  Hamilton  and  others, 
trading  as  W.  C.  Hamilton  &  Sons,  against 
William  S.  W.  Kirby  and  another,  trading  as 
Ktrby  &  Hawkins.  Rule  for  Judgment  for 
want  of  a  sufficient  affidavit  of  defense  was 
discharged,  and  plaintiffs  appeal.    Afilrmed. 

Jere  J.  Orowley  and  ThomaS  W.  Barlow, 
for  appellants.  Joseph  W.  Shannon,  for  ap- 
pellees. 

MITCHELL,  J.  The  affldsTit  8«t  forth 
two  defenses;  First,  that  the  purchase  of 
poplar  wood  with  the  bark  on,  as  a  snbsti- 
tate for  peeled  poplar,  Is  contrary  to  the 
usage  of  the  trade;  and.  secondly,  that  the 
sum  paid  by  the  plaintiffs  for  the  snbstitate 
was  above  the  ntacket  price.  Where  the  seU- 
er  falls  to  deUver  an  article  contracted  for, 
the  pn«AaMr  has  a  right  to  go  into  the 
market,  and  supply  himself  on  the  best  terms 
he  can,  and  then  to  look  to  his  defaulting 
vendor  to  make  up  any  loss  from  the  breach 
of  the  contract  And,  if  the  exact  article 
cannot  be  obtained  with  reasonable  effort, 
the  purchaser  may  take  the  best  substitute 
within  reach.  But  what  Is  the  best  substi- 
tute Is  a  question  of  fact  which,  if  disputed, 
must  go  to  a  Jury;  and  on  this  question  or- 
dinarily the  general  usage  of  the  business, 
if  there  is  snch  a  usage,  Is  controlling  evi- 
dence. The  affidavit  of  defense  avers  that 
the  substitution  of  poplar  with  the  bark  on 
for  peeled  poplar  was  "entirely  contrary"  to 
the  usage  of  the  trade.  That  raised  a  ques- 
tion for  the  Jury.  Secondly.  The  purchaser, 
in  procuring  the  substitute,  cannot  charge  his 
vendor  for  more  than  a  loss  which  was  not 
reasonably  avoidable.  Therefore  he  must 
bny  the  substitute  on  the  best  terms  obtain- 
able, and  that  means,  prima  fade,  at  the 
market  price.  The  price  paid  by  the  plain- 
tiffs being  disputed  by  the  affidavit  raised 
another  question  for  the  Jury.  The  affidavit 
was  not  required  to  state  the  defendants' 
version  of  the  market  price.  Where  the  de- 
fense is  pro  tanto  only,  the  affidavit  must 
state  the  exact  extent  to  which  it  goes,  so  as 
to  give  the  plaintiff  the  opportunity.  If  he 
desires,  of  accepting  the  defendant's  version 
and  taking  judgment  for  the  amount  admit- 
ted. Cosgrave  v.  HammUl,  173  Pa.  207,  33 
Ati.  1045.  But  In  this  case  the  defense  set 
up  goes  to  the  entire  claim,  not  only  upon 
the  questions  already  noticed,  but  also  on 
breach  of  contract  in  the  first  Instance  by 
plaintiff^  in  the  measurement  of  wood  de- 
livered, and  other  matters  not  necessary  to 
discuss  now^    Judgment  affirmed. 
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In  re  OI^IYER'S  ESTATB. 
AvpMi  ot  BI7RCHILL. 

(BoimneOonrt  of  Peniisrlvaiii*^   Mftr  27, 
1001.) 

WII.LS— VBSTBD  RBMAINDXB. 
A  wUl  gart  all  testator's  property  to  his 
wife  for  life,  and  provided  that  at  her  death 
it  should  be  divided  one-halt  to  his  son  R»  and 
the  other  one-half  among  J.,  M.,  and  8.,  of 
Tbom  M.  was  Us  child,  and  J.  and  S.  children 
of  his  wife  b;  a  former  marriage.  It  further 
directed  that  in  case  any  of  said  persons  died 
before  division  of  testator's  estate,  leaving 
lawful  issne,  snch  issue  should  recelTe  the 
parent's  legacy,  but,  if  without  snch  issne,  tho 
legacy  to  liim  or  her  should  revert  to '  and  be-- 
come  part  of  testator's  general  estate,  and  be 
divided  equally  among  the  other  children. 
Hrld,  that  R.  did  not  talte  a  vested  remainder 
on  the  death  of  testator,  which  on  his  death 
without  children  before  the  death  of  testator's 
widow,  would  descend  to  M.,  as  his  heir. 

Appeal    from    orphans'    convt,    SdrayttJll 
county. 

In  the  matter  of  the  estate  o£  Ralph  Oliver, 
deceased.  From  a  decree  dlatributlng'  the 
proceeds  of  real  estate  of  decedeat,  Martba,. 
Burchlll  appealfli    Affirmed. 

The  following  is  the  opinion  of  the  conrt' 
below: 

"From  the  evidence  -we  find  the  fbllowlng 
facts:  Plrst.  The  decedent  died  on  the 
20tb  day  of  November,  1882,  having  made 
and  executed  his  last  wiU  and  testament, 
dated  tbe  27th  day  of  December,  1866,  and 
duly  probated  In  said  county,  leaving  htm  to 
surrtve  his  widow,  Sallle  Oliver,  who  died' 
January  24,  1897,  and  the  following  Issue: 
U)  Robert  Oliver,  a  son,  who  died  July  10, 
1S94,  Intestate,  unmarried,  and  without  issue, 
leaving  him  to  survive  his  mother,  the  said 
Sarah  Oliver,  deceased;  (2)  Martha  BorehlU, 
a  daughter.  Second.  The  balance  in  the 
bands  of  accountant,  as  per  account  confirm- 
ed nisi  May  7,  1900,  arises  from'  the  sale  of 
decedent's  real  estate  under  partition  pro- 
ceedings, and  amounts  to  $7,678.90,  against 
which  there  are  no  claims  of  credttors  of  de- 
cedent Third.  Exceptions  were  filed  to  this 
account,  but  no  evidence  was  offered  to  sus- 
tain them,  and  they  are  hereby  dismissed, 
and  the  actount  Is  confirmed.  Fourth.  The 
last  win  and  testament  of  decedent  gives  all 
his  "household  furniture,  real  estate,  and  all 
other  personal  property,  real  or  mixed,'  to 
bis  'Wife  during  her  natural  life,  or  so  long  as- 
she  shall  remain  his  widow,  and  at  her  death 
or  remarriage  then  the  same  shall  be  divided 
as  follcws,  to  wit:  To  my  son  Robert  Oliver, 
one-half  of  all  my  real  estate  husehold  fur- 
niture of  whatsokind.  And  the  other  half 
to  he  equally  di'vlded  share  and  share  alike 
among  Joseph  Oliver,  Martha  Burchlll,  Sarah 
Ann  Lenhard,  I  further  direct  that  in  case 
any  of  the  said  persons  named  shall  die  be- 
fore the  division  of  my  estate,  leaving  lawful 
issue,  such  Issue  shall  receive  the  parent's 
legacy;  but  if  without  such  issue  the  legacy 
to  him  or  her  therein  giving  shall  rerert  to 


and  become  part  of  my  general  estate,  and 
be  devlded  equally  among  the  other  childroi 
then  living  share  and  share  alike,'— anoint- 
ing his  wife  and  George  W.  Johnson  the 
executrix  and  executor,  giving  neither  express 
power  nor  direction  to  sell  his  real  estate. 
Fifth.  At  the  time  Sarah  Barrett  became  the 
wife  of  testator  she  had  two  children  (Joseph 
and  Sarah  Ann  Barrett)  by  a  former  husband; 
and  by  her  marriage  with  testator  she  had 
two  children  (Robert  Oliver  and  Martha,  now 
Burchlll).  Joseph  and  Sarah  Ann  Barrett 
were  very  young  when  their  mother  became 
the  wife  of  testator,  and  thereafter  they 
were  called  Joseph  and  Sarah  Ann  Oliver. 
Joseph  Is  named  In  the  tviU  Joseph  Oliver, 
and  Sarah  Ann,  having  married,  is  named 
Sarah  Ann  Lenhard  (now  Marshall).  Sixth. 
Joseph  Oliver  (Barrett),  named  in  the  -will, 
died  on  the  17th  day  of  December,  1898,  In- 
testate, leaving  bim  to  snrrive  his  'widow, 
Naomi,  and  the  following  children:  (1)  Mar- 
garet Ann;  (2)  Sallle  Mabel;  (3)  Robert  Al- 
bert; (4)  Ralph,— all  minors,  having  Naomi 
Oliver  (Barrett)   for  their  guardian. 

"Upon  these  facts  it  is  contended  by  coun- 
sel for  the  -widow  and  heirs  of  Joseph  Oliver 
(Barrett)  and  Sarah  Ann  Lenhard  (now  Mar- 
shall) (1)  that  the  will  works  a  conversion; 
(2)  that  the  Ihterest  of  Robert  Oliver,  de- 
ceased, under  the  will,  must  be  awarded  to 
the  legal  representative  of  his  mother,  Sarah 
Oliver,  deceased,  under  the  Intestate  laws. 
It  is  contended  by  couns^  for  Martha  Bur- 
cMH,  the  sister  of  the  whole  blood  of  Robert 
Oliver;  deceased,  (1)  that  the  will  does  not 
work  a  conversion;  (2)  that  upon  the  death  of 
the  testator,  Robert  Oliver  took  a  vested  re- 
mainder imder  the  will,  which  upon  his  death 
vested,  under  the  Intestate  law,  in  bis  sister 
of  the  whole  blood,  Martha  Burchlll. 

"The  first'  question  requiring  examlnatloa 
is  whether  the  will  works  a  conversion.  The 
gvAAe  in  determining  this  question  given  by 
Mr.  Justice'  Paxson,  In  Hunt's  Appeal,  106 
Pa.  128,  can  be  applied  in  determining  the 
question  here:  He  said:  *In  order  to  work 
a  conversion,  there  must  be  either,  (1)  a  posi- 
tive direction  to  sell;  or  (2)  an  abscdute  ne- 
cessity to  sell  in  order  to  execute  the  will; 
or  (3)  such  a  blending  of  real  and  personal 
estate  by  the  testator  In  bis  'wlU  as  to  cleai^ 
ly  show  that  he  Intended  to  create  a  fund 
out  of  both  real  and  personal  estate,  and  to 
bequeath  the  said  fund  as  money.*  There 
is  no  positive  direction  to  sell  in  the  will 
of  testator.  There  Is  no  absolute  necessity 
to  sell  in  order  to  execute  the  will,  because 
there  can  be  no  question  that  the  fund  now 
before  the  court,  raised  by  sale  of  decedent's 
real  estate  upon  proceedings  in  partition, 
can  be  distributed  In  complete  execution  of 
the  will.  There  is  no  blending  of  real  estate 
and  personal  property  by  the  testator,  to 
show  an  Intention  to  create  a  fund;  for  to 
his  son  Robert'  Oliver  he  gave  one  half  of 
his  real  estate  and  hous^oid  furniture,  and 
the  other  half  to  be  divided,  etc    In  re  Solll- 
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day's  Estate,  175  Pa.  11.4,  84  Atl.  MS,  tbe 
testator  devised  all  his  estate,  real  and  per- 
sonal, to  his  four  children,— two  of  them 
to  have  their  shares  absolutely,  and  the 
shares  falling  to  tbe  other  two  to  be  held  in 
trust  to  pay  over  tbe  interest  and  income 
to  them,  with  full  i)ower  to  his  executors 
to  settle  up  his  estate;  and  be  directed  that 
all  investments  of  his  estate  should  be  In 
first  mortgages,  or  such  securities  as  are 
allowed  by  law.  It  was  held  there  was  no 
conversion.  And  so  we  conclude  in  the  case 
in  hand. 

"This  brings  ns  to  an  examination  of  the 
point  contended  for  by  counsel  for  Martha 
Burchill,  that  upon  the  death  of  testator 
Robert  Oliver  took  a  vested  remainder  un- 
der tbe  testator's  will,  which  upon  the  death 
of  said  Robert  Oliver  passed  by  descent  to 
his  sister  of  the  whole  blood,  the  said  Mar- 
tha BurcbilL  An  examination  of  tbe  will 
malces  it  clear  that  the  Intention  of  the  tes- 
tator was  (1)  to  give  his  son  Robert  one  half 
of  his  real  estate  and  household  furniture 
absolutely,  if  he  survived  the  widow,  and 
the  other  half  of  his  real  estate  and  house- 
hold furniture  to  Joseph  Oliver,  Martha 
Burchill,  and  6arab  Ann  Lenbard,  absolute- 
ly, if  they  should  survive  the  widow;  (2) 
that  if  any  of  the  persons  named  (Robert 
Oliver,  Joseph  Oliver,  Martha  Burchill,  or 
Sarah  Ann  Lenbard)  should  die,  without  leav- 
ing a  child  or  children,  before  the  death  of 
his  widow,  such  child  or  children  to  receive 
tbe  share  of  Its  deceased  parent;  (3)  that 
if  any  of  the  persons  named  (Robert  Oliver, 
Joseph  Oliver,  Martha  Burchill,  or  Sarah  Ann 
Lenbard)  should  die,  without  leaving  a  child 
or  children,  before  tbe  death  of  his  widow, 
tbe  share  of  him  or  her  so  dying  to  become 
part  of  the  estate  of  testator,  and  be  divided 
among  any  of  the  children  named  (Robert 
Oliver,  Joseph  Oliver,  Martha  Burchill,  and 
Sarah  Ann  Lenbard)  then  living.  As  Is  be- 
fore stated,  Robert  Oliver,  tbe  son  of  tes- 
tator mentioned  in  tbe  will,  died  prior  to  the 
the  death  of  his  mother,  unmarried,  without 
leaving  a  child  or  children;  Joseph  Oliver, 
Martha  Burchill,  and  Sarah  Ann  Lenbard 
sun'ived  the  widow;  and  Joseph  Oliver  (Bar- 
rett) since  died  intestate,  leaving  his  widow, 
Naomi,  and  four  children.  If  the  intention 
of  the  testator  can  be  ascertained  from  the 
words  of  bis  will,  tMt  intention  must  con- 
trol In  the  distribution  of  bis  estate,  unless 
in  conflict  with  tbe  established  principles 
of  law.  Blddle'B  Appeal,  99  Pa.  532;  Mc- 
Kee's  Appeal,  104  Pa.  574;  Osbum's  Ap- 
peal, Id.  643;  Webb  y.  Hitcblns,  105  Pa. 
91.  It  is  very  clear  that  if  Robert  had  sur- 
vived tbe  widow,  or  bad  left  a  child  or  chil- 
dren to  survive  himself,  there  would  be  little 
difficulty  In  making  distribution  of  tbe  estate 
of  testator;  but  It  Is  contended  by  counsel 
for  Martha  Burchill,  sister  of  the  whole  blood 
of  Robert  Oliver,  deceased,  that  under  tbe 
will  be  took  a  vested  remainder,  which,  upon 
hla  death  before  tbe  life  estate  bad  termi- 


nated, vested  In  her,  subject  to  de  life  in- 
terest of  her  mother,  under  the  Intestate  law. 
It  Is  claimed  that  the  authority  of  Eicbel- 
berger  v.  Bamitz,  9  Watts,  447,  should  con- 
trol In  this  case.  There  it  was  held  that  'if 
a  devise  be  made  to  one  in  fee,  and  "if  be 
die  without  issue,"  or  "on  failure  of  issae," 
or  "for  want  of  issue,"  then  over  to  another 
in  fee  tbe  estate  of  the  first  taker  Is  a  fee 
tail,  which,  if  he  have  Issue,  passes  to  them 
ad  infinitum  by  descent,  as  tenants  in  tall. 
•  •  •'  This  case  turned  on  the  point  that 
tbe  phrases,  'If  he  die  without  Issue,'  'on  fail- 
ure of  issue,'  'for  want  of  issue,'  and  'with- 
out having  issue,'  mean  an  indefinite  failure 
of  Issue,  which  is  too  remote  a  contingency 
to  be  allowed,  even  In  an  executory  devise. 
But  It  was  said  by  Mr.  Justice  Sergeant  that 
If  tbe  testator  use  the  phrase,  '"if  he  die 
unmarried  and  without  Issne,"  or  "if  be  die 
without  leaving  Issue  behind  him,"  •  •  » 
It  will  not  be  considered  to  mean  an  indefi- 
nite failure  of  issue.'  If  the  will  of  testa- 
tor does  not  mean  an  indefinite  failure  of 
Issue  when  It  says.  In  case  any  of  tbe  per- 
sons named  shall  die  before  the  division  of 
my  estate,  such  issue  shall  receive  tbe  par- 
ent's legacy,'  It  Is  good  as  an  executory  de- 
vise. In  Taylor  v.  Taylor,  63  Pa.  481,  there 
was  a  devise  of  all  testator's  real  estate  to 
my  wife  and  daughter,  or  tbe  survivor,  dur- 
ing their  lives.  In  case  my  daughter  shall 
depart  this  life,  leaving  lawful  Issue,  to 
descend  to  such  lawful  issue,  their  heirs  and 
assigns,  forever.  If  my  daughter  die  before 
her  mother,  leaving  lawful  issue,  such  Issue 
shall  Inherit  their  mother's  right  from  the 
time  of  her  death.  If  my  daughter  shall  die, 
not  leaving  lawful  Issue,  my  executor  or  tbe 
survivor  shall  sell,  after  tbe  death  of  my 
wife,  my  real  estate,'— giving  the  proceeds 
over  one  half  to  the  relatives  of  his  wife, 
tbe  other  half  to  bis  own,  'or  their  lawful 
issue.'  It  was  held  that  tbe  daughter  took 
an  estate  for  life,  remainder  to  her  children 
In  fee,  with  an  alternative  limitation  over 
on  her  dying  without  issue  living  at  her 
death.  There  is  no  doubt  that  tbe  clause, 
'such  issue  shall  inherit  their  mother's  right,' 
restricted  this  from  being  regarded  as  mean- 
ing an  indefinite  failure  of  issue,  because  the 
words  'mother's  right'  showed  clearly  that 
'issue'  here  meant  'children.'  Why,  there- 
fore, shall  not  tbe  words  'parent's  legacy,' 
in  tbe  clause,  'such  issue  shall  receive  the 
parent's  legacy,'  in  the  will  of  testator  in 
tbe  case  In  band,  restrict  its  meaning  to  the 
same  extent?  In  O'Rourke  v.  Sherwin,  156 
Pa.  285,  27  Atl.  43,  it  was  held  that  tbe 
word  'Issue,'  in  a  will,  is  to  be  construed 
as  a  word  of  limitation,  unless  It  be  accom- 
panied by  explanatory  words,  'but  if  there 
be  on  the  face  of  the  will  sufficient  to  show 
that  tbe  word  was  Intended  to  have  a  less 
extended  meaning,  and  to  be  applied  only 
to  children  or  to  descendants  of  a  particu- 
lar class,  or  at  a  particular  time.  It  Is  to 
be  construed  as  a  word  of  purchase,  and  not 


Digitized  by 


Google 


Pa.) 


FBIGE  T.  BETZ. 


217 


of  limitation.  In  order  to  effectuate  tbe  Inten- 
tton  of  the  testator.' 

'The  opinion  of  the  court  in  tbe  case  In 
band  Is  that  the  estate  of  Joseph  Oliver 
(Barrett),  deceased,  Martha  BurchUl,  and 
Sarah  Ann  Lenhard  (Marshall)  take  under 
tbe  will  the  fund  for  distribution,  share  and 
share  alike." 

John  W.  Rjron  and  John  F.  Dolphin,  for 
appellant    Geo.  M.  Roads,  for  appellees. 

PER  CURIAM.  This  decree  Is  afBrmed 
ca  the  opinion  of  tbe  learned  court  below. 


COMMONWEALTH  t.  HARMON. 

(Supreme  Court  of  Feanaylrania.    May  27, 

1901.) 

MANSIiAUOHTBR-OOOD    CHARACTER    AS   Eyi> 
DENCB— INSTRUCTIONS. 

There  la  a  substantially  correct  statement 
of  tbe  law  where  the  court  charges  that  evi- 
dence that  defendant  was  of  good  general  rep- 
utation for  peace  and  good  order  la  poaltive 
CTideDce,  which  may  work  a  doubt  for  his 
acquittal,  but  is  not  to  weigh  against  positive 
tacts  which  abould  convince  the  Jury  he  did 
the  deed  he  was  charged  with;  and  that,  where 
the  circumstances  are  such  as  to  leave  no  room 
for  doubt,  this  evidence  would  not  work  an 
acquittal,  but  is  to  be  considered  the  same  as 
any  other  evidence;  and  this  being  followed  by 
defendant's  point  that  "evidence  of  good  char- 
acter is  not  a  mere  makeweight,  thrown  in  to 
assist  In  the  production  of  a  result  that  would 
bapi>;n  at  all  events,  but  Is  positive  evidence, 
and  may  of  itself,  by  the  creation  of  a  reason- 
able doubt,  produce  an  acquittal,"  as  to  wliich 
tbe  court  states  that  it  has  so  Indicated  in 
what  bad  been  said  before,  and  that  the  prop- 
osition is  affirmed. 

Appeal  from  court  of  oyer  and  terminer, 
(Hearfield  county. 

Jesse  C.  Harmon  was  convicted  of  man- 
slanghter,  and  appeals.    Affirmed. 

George  A.  Jenks,  A.  I>.  Cole,  and  S.  V.  Wil- 
son, for  appellant  W.  I.  Swoope,  Dlst  Atty., 
A.  H.  Woodward,  Ex  Dlst  Atty.,  W.  C.  Ar- 
nold, and  David  L.  Krebs,  for  the  Common- 
wealth. 

MITCHSLL,  J.  Tbe  single  assignment  of 
error  is  to  the  diaige  of  the  court  on  tbe 
sabject  of  good  character.  In  his  general 
charge  the  judge  said:  "In  regard  to  evidence 
of  this  character,  it  is  the  duty  of  tbe  court  to 
lay  to  you  that  where  It  is  shown  to  your 
satisfaction  that  the  defendant  was  of  good 
general  reputation  for  peace  and  good  order 
hi  tbe  community,  that  kind  of  testimony. 
If  properly  made  out  to  you.  Is  positive  and 
substantial  evidence,  and  It  should  be  weigh- 
ed by  you  In  consideration  of  this  case.  The 
courts  of  highest  resort  in  this  state  have 
■aid  it  is  evidence  which  may  work  a  doubt 
for  the  acquittal  of  the  defendant  If  that 
evidence  is  properly  made  out  to  you,  it 
sboold  be  sufficient  In  that  line.  It  is  not 
however,  to  weigh  against  positive  facts 
which  should  convince  your  mind  that  this 


defendant  did  the  deed  which  he  la  charged 
with  committing  here.  Where  the  facts  and 
circumstances  are  such  as  to  leave  no  room 
for  doubt  and  the  minds  of  the  jury  afe 
thoroughly  and  fully  convinced,  this  evidence 
itself  would  not  then  work  the  acquittal  of 
tbe  defendant  but  It  is  to  come  in  the  con- 
sideration of  the  case,  the  same  as  any  otha 
evidence,  as  positive  and  substantive  evi- 
dence, and  to  be  weighed  by  you  in  that 
line."  This  was  followed  by  the  affirmance 
of  the  appellant's  point  In  these  words:  "Evi- 
dence of  good  character  1b  not  a  mere  make- 
weight, thrown  in  to  assist  in  the  production 
of  a  result  that  would  happen  at  all  events, 
but  is  positive  evidence,  and  may  of  itself, 
by  the  creation  of  a  reasonable  doubt  pro- 
duce an  acquittal."  To  this  the  judge  an- 
swered: "That  proposition  is  correct.  W» 
have  so  indicated  to  you  in  what  we  have 
said  before,  and  the  proposition  Is  affirmed." 
It  Is  plain  that  the  judge  did  not  see  any  in- 
consistency In  these  two  instructions,  nor  do 
we  think  they  are  fairly  open  to  that  objec- 
tion. The  true  rule  was  accurately  express- 
ed in  Com.  T.  Eckerd,  174  Pa.  137.  S4  Atl. 
305,  In  this  form:  That  evidence  of  good 
character  is  substantive  and  positive  proof 
in  tbe  prisoner's  behalf,  and  may  give  rise 
to  a  reasonable  doubt  which  would  not  oth- 
erwise exist  by  making  it  Improbable  that 
a  man  of  such  character  would  commit  the 
ofTense  charged;  but  where  tbe  jury  is  sat- 
isfied beyond  a  reasonable  doubt,  under  all 
the  evidence,  that  the  defendant  is  guilty, 
evidence  of  previous  good  character  Is  not  to 
overcome  the  conclusion  which  follows  from 
that  view  of  the  case.  The  charge  complain- 
ed of  In  the  present  case  did  not  vary  sub- 
stantially from  this  rule.    Judgment  affirmed. 


PRICE  V.  BETZ. 

(Supreme  Court  of  Pennsylvania.    May  27, 
1901.) 

NEOLIOBNCB-PLATFORH  ON  SIDEWALK. 
One  erecting  a  temporary  platform  ou  the 
sidewalk  In  front  of  his  property  for  purpose 
of  taking  down  a  wall  is  only  bound  to  take 
reasonable  precautions  against  injury  to  per- 
sons lawfully  using  the  sidewalk,  and  is  nut 
bound  to  anticipate  that  a  person  will  attempt 
a  dangerous  trespass  by  jumping  on  a  moving 
train  just  at  the  edice  of  the  platform,  and  so 
Is  not  liable  for  an  injury  received  by  him  in 
sn  di)lng  by  striking  against  a  post  in  the  plat- 
form. 

Appeal  from  court  of  common  pleas.  Phil- 
adelphia county. 

Action  by  George  S.  Price,  a  minor,  by  his 
father  and  next  friend,  George  H.  Price,  and 
said  George  S.  Price  in  his  own  right  against 
John  F.  Betz.  for  Injury  received  by  said 
George  S.  Price  while  attempting  to  Jump 
on  a  freight  train,  for  tbe  purpose  of  stealing 
a  ride,  by  striking  against  a  post  of  a  tem- 
porary platform  on  the  sidewalk  In  front  of 
defendant's  property.    There   was  a  Judg. 

Digitized  byCjOOQlC 


218 


49  ATLANTIC  BBPOBTEB. 


ffa. 


'  of '  compulaory-  nrasnit,  and  plain tiffa 
appeal'    Afflrtned. 

Frederick  3.  Shoyer  and  Lewis  Hopper,  for 
appellaata.  Samuel  Oustlne  Thompson,  for 
appellee. 

MITaHBLL,  3.  The  defendant  had  erect- 
ed a  temporary  platform  on  the  sidewalk  in 
front  of  his  property  for  the  purpose  of  tak- 
ing down  a  wall  condemned  by  the  building 
Inspectors.  In  so  doing  he  was  bound  to 
take  all  reasonable  precautions  against  In- 
juries to  persons  lawfully  u^ing  the  f ootwalk, 
bat  that  was  the  measure  of  his  duty.  He 
was  not  bound  to  anticipate  that  the  plain- 
tiff would  attempt  a  dangerous  trespass  by 
Jumping  on  a  morlng  train  Just  at  the  edge 
of  his  platform.  The  evidence  failed  to 
show  any  negligence  on  the  part  of  the  de- 
fendant, and  the  nonsuit  was  therefofe  prop- 
erly ordered.    Judgment  affirmed. 


IRWIN  T.  HABRT& 

(Supreme  Court  of  PennsylTaDia.    May  27, 

1901.) 

FRAUD— TORT— RESCISSION. 
Where  defeadant  commits  a  fraud  by  ap- 

{>ropriatiug  to  himself  and  using  money  placed 
n  his  hands  for  investment,  and  furnishing 
plaintiff  with  fraudulent  copies  and  assign- 
ments of  mortgages,  the  transaction  loses  its 
contractual  nature,  and  becomes  a  tort,  so 
that  all  the  rescission  that  is  necessary  is  the 
biinging  of  an.  action  within  the  period  of  limit 
tations. 

Appeal  from  court  of  commMi  pleas,  Chea- 
ter: county. 

Action  by  Benjamin  Irwin  against  William 
S.  Hani&  Judgment  for  plaintlil.  Defend- 
ant appeals.    Affirmed. 

W.  S.  Harris,  in  pro  per.  J.  Frank  B. 
Hause,  for  appellee. 

MITCHBLL,  J.  PlaintifTs  suit  is  based  on 
fraud  committed  by  def^idant  in  appropriat- 
ing to  himself  money  placed  in  his  hands 
for  investment,  and  furnishing  plaintiff  with 
fraudulent  copies  and  assignments  of  mort- 
gages to  represent  the  money.  Under  a 
charge  putting  the  burden  of  proof  fully  up- 
on the  plaintiff,  the  Jury  have  found  the 
fraud.  The  facts  are  scarcely  disputed,  but 
appelant  complains  of  error  In  the  refusal 
to  affirm  his  point  that,  on  the  discovery  of 
the  fraud,  the  plaintiff  was  bound  either  to 
ratify  or  rescind  the  transaction  within  a 
reasonable  time,  and  his  failure  to  do  so  was 
evidence  of  affirmance  or  acquiescence.  As 
was  well  said  by  the  learned  Judge  below. 
It  is  difficult  to  see  how  an  executed  con- 
tract. In  which  the  money  has  been  paid 
over,  appropriated,  and  used,  can  be  rescind- 
ed by  notice.  The  transaction  had  lost  Its 
contractual  character,  and  became  a  tort, 
and  an  action  at  any  time  within  the  statu- 
tory period  of  limitation  was  the  most  ef- 
feetaal  rescission.    Judgment  afOrmed. 


CLAPPER  V.  FREDBBVOK  et  aL 
SAME  V.  FLUCK  et  al. 

(Supreme  Conrt  of  Peansylvaaia.   May  27, 

1901.) 

OIFTB-DHLIVBRT.  «^ 

B.  had  notes  for  money  due  her  executed  | 
In  the  names  of  certain  relatives  as  payees,  and 
gave  them  to  D.,  who  was  her  agent  in  other 
matters,  to  keep  safely,  and  deUver  to  the 
payees  named  therein,  but  without  any  instruc- 
tions as  to  time  of  delivery.  After  death  of  D., 
E.  delivered  the  notes  to  R.,  who  was  also 
her  agent  in  other  matters,  to  handle  them  as 
D.  had.  The  payees  named  in  the  notes  did 
not  Icnow  of  them  till  after  death  of  E.  Held, 
that  there  was  no  delivery  to  the  donees,  so  as 
to  make  the  gifts  vaUd.  J 

Appeal  from  court  of  common  pleas,  Bed- 
ford county. 

Two  actions  by  Nathaniel  Clapper,  admin- 
istrator of  Elizabeth  Clapper,  deceased, — one 
against  Adam  Frederick  and  another,  exec- 
utors of  Daniel  Stayer,  deceased;  the  other 
against  John  B.  Fluck  and  another,  execu- 
tors of  John  Stayer,  deceased.  Judgment  for 
plaintiff.    Defendants  appeal    Affirmed. 

The  oi>inlon  of  the-  conrt  below  on  the  re- 
versed point  and  motion  for  Judgment  for 
defendants  non  obstante  veredicto  Is  as  fol- 
lows (Iiongenecker,  P.  J.): 

"Elizabeth  Clipper's  maiden  name  was 
Stayer.  She  was  a  sister  of  John  Stayer 
and  Daniel  Stayer,  the  defendants'  deced- 
ents, and  had  an  Indlvldaal  estate  in  per- 
sonalty, derived  from  her  father,  amoontlng 
to  something  over  96,000.  Of  that  amount 
she  had  $2,546.83  invested  In  the  hands  of 
her  brother  John  Stayer  on  the  12th  Norem- 
ber,  18M,  and  $2,621.96  in  the  hands  of  her 
brother  Daniel  Stayer,  for  which  she  held 
their  notes.  At  an  advanced  period  in'  life 
she  married  Henry  Clapper,  whose  former 
wife  had  died,  leaving  children,  one  of  whom 
Is  the  plaintiff  in  these  cases;  There  were 
no  children  of  the  second  marriage,  bnt 
Elizabeth  Clapper  had  a  number  of  nephews 
and  nieces.  She  and  her  husband  were  grow- 
ing quite  old,  when,  on  the  12th  November, 
1894,  she  met  her  two  brothers  by  arrange- 
ment at  the  honse  of  John  Stayer,  In  com- 
pany with  John  B.  Fluck,  Esq.,  and,  after 
the  two  notes  of  the  brothers  were  produced, 
and  calculations  made  by  Fluck,  showing  the 
amonnt  due  thereon,  she  deducted  from  each 
the  sum  of  5844.79,  and  took  from  them,  for 
the  balances,  a  number  of  notes  In  smaller 
sums,  given  In  the  names  of  her  relatives, 
which  were  made  payable  in  four  years, 
with  interest  at  3  per  centum  for  the  last 
year  only.'  The  original  indebtedness  of  each 
brother  was  canceled  to  the  extent  of  $844.79 
by  a  gift  of  that  snm,  and  on  the  trial  we 
held  the  respective  debts  relinquished  and 
discharged  for  a  corresponding  amount  as  of 
November  12,  1894.  When  the  new  notes 
were  given,  the  payees  named  therein  were 
not  present,  and  they  never  had  posseasIoD 
of  them  la  the  lifetime  ^'SQItabeeiLCIkpper, 
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nor  were  aaj  of  them  paid  since.  It  la  dear, 
and  not  dlapated,  that  sbe  Intended  to  make 
gifts  of  the  sums  represented  by  these  notes 
to  the  payees,  but  there  was  no  delivery  to 
the  Intended  donees  until  after  ber  death. 
Wben  execated,  she  placed  the  notes  in  the 
tiuda  of  her  brother  Daniel,  one  of  the  mak- 
eia,  without  any  ezidldt  InBtructions  as  to 
tbe  time  of  their  delivery.  Of  the  four  per- 
BODB  present  at  that  time  only  two  lived  to 
testify  In  regard  to  tbe  transactlwis  on  the 
12tb  November,  1894,  and  In  reference  to  the 
diiposltlon  of  the  notes,  namely,  John  B. 
Fluck,  Esq.,  and  John  Stayer.  Their  testl- 
moiv  shows  that  Danlri  had  been  attending 
to  his  sister's  business,  and  had  charge  of 
ber  papers,  prior  to  that  meeting,  and  had 
custody  of  his  own  note  to  her  and  that  of 
his  brother,  John;  that  ahe  handed  these 
notes  to  him,  with  directions  to  deliver  them 
to  the  donees,  but  without  any  Instmctlona 
aa  to  the  time  when  that  should  be  done. 
Flock  says.  There  was  no  time  fixed  as  to 
when  they  should  be  distrlboted.'  John  Stay- 
er aays,  "He  [Daniel]  was  to  keep  them,  and 
keep  them  safe.'  Being  asked,  "What  was 
Daniel  to  do  with  those  notes  that  you  gave_ 
that  day?  He  replied,  "He  was  to  deliver 
them  to  who  they  were  given  to.'  Hie  evi- 
dence upon  the  question  as  to  the  time  when 
tt  was  contemplated  delivery  of  the  notes 
shonld  be  made  Is  not  very  clear,  but  it  Is 
manifest  that  Daniel  did  not  understand 
that  an  Immediate  delivery  was  Intended,  for 
he  placed  them  with  her  other  notes  la  his 
possession,  and  retained  them  until  he  died. 
His  death  occurred  before  that  of  his  sister. 
Rloehart  Stayer,  a  nephew,  was  then  re- 
quested by  Mrs.  Clapper  to  take  charge  of 
these  notes.  He  received  and  held  th«m 
until  after  her  death,  whlcb  took  place  May 
U,  1896.  He  says  be  took  them  to  his 
home,  and  cared  for  them,  and  never  opened 
them  until  after  she  died;  that  he  was  to  de- 
liver them,  but  no  time  was  set.  Whatever 
may  have  been  her  intention  with  regard  to 
tbe  time  when  the  notes  should  be  given  to 
the  donees  when  she  placed  them  in  the 
hands  of  her  brother,  tt  is  somewhat  remark- 
able, tf  she  designed  an  Immediate  delivery, 
that  she  again  put  them  In  charge  of  Rlne- 
hart  Stayer  without  any  specific  directions 
on  the  subject,  after  Daniel  had  held  them 
a  year  without  turning  them  over.  She  had 
prerlonsly  made  a  will,  in  which  she  made 
solwtantlally  the  same  disposition  of  her  es- 
tate, but  WHS  advised  that  she  could  not 
make  a  testamentary  distribution  of  her 
property  which  would  deprive  her  husband 
of  bis  rights  under  the  law,  and  so  she  adopt- 
ed this  method.  She  stated  she  did  not  in- 
tend the  dappers  should  have  her  estate 
after  she  was  gone.  The  theory  of  the  plain- 
tiff' is  ttat  she  did  not  desire  the  arrange- 
meat  made  on  the  12tb  November,  1894,  to 
become  known  to  her  husbsad  until  after  her 
deaOi  in  case  he  should  survive  her,  and,  la 
case  she  survived  him,  tlis  notes  wonld  be 


still  In  her  control  for  her  use*  or  any  otber 
disposition  she  might  prefer.  Henry  Gla/O' 
per,  the  husband,  did  survive  her  about  a 
year,  when  he  died.  May  18,  18D7.  Now  his 
son,  as  tbe  administrator  of  Elizabeth  Clap- 
per, seeks  to  recover  for  the  estate  of  his 
father  from  the  estates  of  John  Stayw,  now 
also  deceased,  and  Daniel  Stayer,  the  sums 
owing  by  them,  respectively,  on  their  notes 
to  their  sister,  alleging  there  was  no  such  de- 
livery of  the  notes  given  November  12,  18&4, 
as  could  vest  title  In  the  intended  donees. 
The  two  cases  were  tried  together. 

"We  expressed  pretty  fully  our  views  on 
the  legal  questions  Involved  In  our  Instruc- 
tions to  tbe  Jury,  leaving  for  consideration 
on  the  pending  motions  for  judgment  In 
favor  of  tbe  defendants  nan  obstante  vere- 
dicto merely  the  qnestion  whether  there  Is 
any  proof  of  delivery  whidi  wonld  warrant 
a  jury  in  finding  that  the  transactions  men- 
tioned devested  the  title  of  Mrs.  Clapper  to 
the  notes  and  the  debts  represented  thereby, 
and  vested  the  same  in  the  parties  named  in 
them.  In  other  words,  were  they  complete 
and  perfect  gifts?  If  not,  the  marital  rights 
of  the  husband  could  not,  of  course,  be  de- 
feated, nor  could  the  legal  representatives  of 
his  estate  be  deprived  of  the  fund.  To  make 
vaUd  gifts,  there  must  have  been  not  only 
an  intention  to  make  them,  but  to  do  so  at 
the  time,  and  not  in  the  future,  attended  by 
an  actual  or  constructive  delivery  to  tbe 
donees,  by  which  the  donor  released  all 
dominion  over  the  funds,  and  Invested  the 
donees  with  her  full  title  to  and  control  over 
the  same.  Tte  evidence  does  not  show  that 
Intended  donees  knew  of  the  making  of  these 
notes,  yet  an  acceptance  might  be  presumed 
if  there  were  any  proof  that  either  Daniel 
Stayer  or  Rlnehart  Stayer  had  acted  In  the 
•premises  as  their  agent.  But  in  each  In- 
stance the  party  was  at  the  time  the  cus- 
todian of  her  other  papers.  There  is  no 
proof  that  she  constituted  them  the  agents  of 
the  defendants,  and,  In  absence  of  such  proof, 
tkey  must  be  presumed  to  have  acted  as  her 
agents.  Thomt  Gifts,  p.  94;  Scott  v.  Lau- 
mau,  104  Pa.  698;  14  Am.  &  Eng.  Bnc.  Law 
(2d  Ed.)  p.  1025.  If  the  gift  inter  vivos  be 
delivered  to  a  third  person  for  the  donee, 
with  authority  to  deliver  It  to  the  latter, 
then,  nntll  tbe  authority  Is  execated,  and  tbe 
article  delivered,  erach  det)08itary  Is  the  agent 
of  the  donor,  and  the  latter  may  revoke  the 
gift;  and  reclaim  the  property.  Sessions  v. 
Moseley,  4  Oush.  87;  Dickescbeld  v.  Bank,  28 
W.  Va.  340.  If  the  depositary  is  the  agent 
of  the  donor,  the  death  of  the  latter  revokes 
the  agency,  and  no  delivery  thereafter  Is 
valid.  Thomt.  Gifts,  p.  94uOVlthout  a  com^i 
pleto  delivery  during  the  lifetime  of  the  ' 
donor,  there  can  be  no  valid  gift  inter  vivos. 
Though  every  other  step  be  taken  that  Is  es- 
sential to  the  validity  of  the  gift;  if  there  is 
no  delivery,  the  gift  must  fall.  Intention 
cannot  supply  it;  words  cannot  supply  It;  ac- 
tions cannot  supply  It.    It  is  an  IndlspeasaUe 
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requisite,  without  whlcb  the  gift  falls,  re- 
eardlesB  of  conaequence.'.  Id.  p.  105.  A  gift 
18  more  than  a  purpose  to  give,  however 
clear  and  well  settled  the  purpose  may  be. 
It  Is  a  purpose  executed.  It  Is  a  voluntary 
transfer  of  a  chattel,  completed  by  the  de- 
livery of  possession.  It  Is  the  fact  ot  deliv- 
ery which  converts  the  unexecuted  purpose 
Into  an  executed  and  IrrevocaUe  gift;  by 
which  a  present  and  Irrevocable  title  vests  In 
the  donee.  Flanagan  v.  Nash,  185  Pa.  45,  39 
Atl.  818.  The  test  of  delivery  Is  the  change 
of  property,  the  Immediate  right  to  entire 
dominion  over  the  subject  of  the  gift,  a  per- 
fect title,  which  is  as  good  against  the  donor 
as  any  one  else.'  Thomt  Gifts,  p.  110.^ 
Without  any  further  act  on  part  of  the  donor 
or  the  depositaries  in  our  case  than  has  been 
shown,  could  the  donees  hare  sued  for  and 
recovered  the  notes?  If  the  donor,  or  even 
the  depositaries,  had  Informed  the  donees  of 
what  had  been  done,  and  they  had,  by  any 
acts  or  by  agreement  constituted  the  de- 
positaries their  agents,  a  delivery  might  be 
infwred,  but  tmfortunately.  we  have  no  proof 
that  the  donees  ever  learned  of  the  Intended 
gifts  until  after  Mrs.  Clapper's  death.  The 
burden  Is  on  the  donee  to  show  there  was  a 
valid  gift  (Id.  pp.  185,  189),  and  this  must  be 
construed  to  require  from  the  donee  proof  of 
every  essential  element  of  a  perfect  gift,  in- 
cluding agency,  where  that  is  a  disputed  fact. 
If  the  evidence  were  conflicting,  It  would 
necessarily  be  a  question  for  the  Jury,  but 
here  we  have  no  contradiction,  and  it  be- 
comes a  question  of  law  whether,  assuming 
as  true  all  that  has  been  shown  in  the  direc- 
tion of  a  delivery  of  the  notes  to  the  de- 
positaries as  agents  for  the  donees,  there  Is 
such  proof  of  the  fact  as  would  support  a 
verdict.  After  the  death  of  the  donor,  the 
proof  of  a  gift  should  be  clear.  Appeal  of 
Froes,  105  Pa.  258.  The  mere  fact  that  the 
notes  were  drawn  in  the  names  of  the  pro- 
posed donees,  without  actual  delivery  to 
them,  or  proof  that  they  passed  into  the 
hands  of  the  depositary  for  that  purpose,  and 
that  Immediate  gifts  were  contemplated,  did 
not  devest  the  title  of  the  donor,  but  her 
dominion  over  the  notes  and  the  fund  con- 
tinued. Scott  V.  Lauman,  104  Pa.  593,  supra, 
and  the  case  therein  cited.  If  It  was  Intend- 
ed, as  the  plaintiff  contends,  that  the  notes 
should  not  be  delivered  until  after  Mrs.  Clap- 
per's death,  the  intended  gifts  necessarily 
failed,  and  delivery  thereafter  was  unavail- 
ing. In  re  Trough's  Estate,  75  Pa.  116. 
While  the  witnesses  say  the  notes  were  given 
to  Daniel  Stayer  for  delivery  to  the  donees, 
they  also  say  no  time  was  mentioned  when 
it  should  be  done,  and,  taking  this  In  con- 
nection with  the  conduct  of  Daniel  Stayer  in 
the  premises  and  the  further  statement  of 
John  Stayer  that  Daniel  Stayer  'was  to  keep 
them,  and  keep  them  safe,'  together  with  the 
statement  of  Rlnehart  Stayer  that  he  "was 
to  handle  them  as  Daniel  had,'  and  the  fact 
that  the  donees  were  kept  In  ignorance  of 


the  transactions  until  after  the  death  of  th« 
donee,  it  tends  to  refute  the  intention  of  an 
immediate  delivery  and  a  present  gift.  If 
we  could  satisfy  our  mind  that  these  could 
be  sustained  as  perfect  gifts,  our  inclination 
would  certainly  be  to  bold  them,  and  thus 
secure  the  money  in  controversy  to  the  kin- 
dred of  Mrs.  Clapper, — ^to  the  side  of  the 
house  from  which  It  came;  but,  the  burden 
of  eetabUshbig  the  essentials  of  gifts  being 
on  the  defendants,  and  feeling  that,  under 
the  rules  of  law,  they  have  failed  In  this, 
and  that  we  could  not  have  sustained  ver- 
dicts If  rendered  in  their  favor,  we  do  not 
feel  at  liberty  to  disturb  those  taken  at  the 
trial.  And  now,  April  12,  1900,  the  reserved 
point  Is  refused,  and  the  motion  for  Judg- 
ment for  the  defendants  non  obstante  vere- 
dicto Is  overruled  in  each  case,  and  it  is  or- 
dered that  Judgment  be  entered  for  the 
plaintiff  In  each  case  according  to  the  ver- 
dict" 

B.  F.  Kerr,  R.  C.  McNamara,  and  John  H. 
Jordan,  for  appellants.  John  M.  Reynolds 
and  Frank  S>.  Colvln,  for  appellee. 

PER  CURIAM.  The  Judgment  is  afBrmed 
on  the  opinion  of  the  court  below. 


LEmOH  T.  BEAVEIR  et  al. 

(Supreme  Court  of  Pennsylvania.    May  27. 

1901.) 

PERSONAL  INJURIES-SIDKWALK  BXCAVATKW 
— LIABILITY  OP  OWNER. 
Defendants'  testatrix  was  the  owner  of 
land  along  which  the  city  required  her  to  lay 
a  sidewalk.  An  excavation  was  accordingly 
dug,  some  12  to  15  Inches  in  depth,  sloping 
downward  to  that  extent  In  a  distance  of  from 
8  to  6  feet.  Plaintiff's  witnesses  testified  that 
In  the  evening  they  placed  two  stakes,  in  tbt 
form  of  an  A,  at  each  end  of  the  excavation, 
and  laid  a  board  1  Inch  thick,  and  about  6  feet 
long  and  6  inches  wide,  across  them.  No 
light  was  left  there.  There  was  testimony  as 
to  the  entire  absence  of  barriers,  but  two  of 
plaintiff's  witnesses  admitted  that  barriers  were 
erected.  It  appeared  probable  from  the  testi- 
mony that  tncy  were  afterwards  removed. 
Plaintiff,  while  going  to  his  polling  place  at 
6:45  p.  m.  on  November  8th,  fell  into  the  ex- 
cavation and  was' injured.  Held,  that  a  verdict 
for  plaintiff  would  not  be  disturbed. 

Appeal  from  court  of  common  pleas.  Lieb- 
anon  county. 

Action  for  personal  injuries  by  William 
Lenlch  against  0.  Grove  Beaver  and  others, 
executors  of  Anna  Beaver,  deceased.  From 
a  Judgment  for  plaintiff,  defendants  appeal 
Affirmed. 

The  following  is  the  charge  of  the  lower 
court: 

"This  suit  is  brought  by  the  plalntifT  to 
recover  damages  for  Injuries  sustained  by 
him  through  alleged  negHgence  on  the  port 
of  the  defendants.  The  plalntlfiTs  claim  for 
damages  rests  upon  the  alleged  negligence 
on  the  part  of  the  defendants.  Negligence 
la  the  want  of  care  under  the  circumstances, 
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BO  that  tbe  plaintiff's  case  mnst  either  pre- 
vail or  be  defeated  as  you  determine  whether 
the  defendant  or  defendants  were  negllgrait 
In  some  way,  and  that  that  negligence  caused 
the  injury  complained  of.  The  fact  that 
the  plaintiff  received  an  injury,  if  he  did, 
does  not  entitle  him  to  recover,  on  that  fact 
alone.  He  must  show  not  only  that  he  re- 
celTed  an  injury,  or  that  he  recdved  the  in- 
Jary  complained  of,  but  that  the  defendant, 
through  some  Imprudent  act,  or  which  a 
prudent  man  would  not  hare  done  or  have 
omitted  to  do,  caused  the  injury  to  the  plain- 
tiff. The  defendants  are  tbe  executors  of 
Mrs.  Anna  Beayer.  Mrs.  Anna  Beaver  was 
the  owner  of  a  considerable  tract  of  land  In 
the  northeastern  portion  of  the  city,  on  both  ' 
the  north  and  south  side  of  Lehman  street. 
She  is  now  dead,  and  the  executors  stand 
in  her  place.  The  city  of  Lebanon  notified 
the  defendants  that  they  must  make  a  pave- 
ment along  the  north  side  of  Lehman  street, 
-where  they  owned  this  land.  It  seems  there 
was  no  pavement  there.  There  was  a  path 
there.  There  was  a  cinder  pavement  there, 
I  understand,  that  was  used  as  a  pavement; 
and  they  received  notice  that  they  must 
make  a  pavement,  and,  if  they  did  not  make 
a  pavement  in  a  certain  time,  the  city  would 
make  one  at  their  expense.  In  pursuance 
of  tlut  notice  one  of  the  executors,  or  the 
executors,  gave  notice  to  Mr.  Reinoehl,  their 
agent,  to  make  the  pavement.  Mr.  Reinoehl 
—it  is  admitted  he  is  the  agent  for  the  de- 
fendants—then employed  a  man  to  make  this 
pavement.  He  employed -Mr.  Richards,  and 
on  the  8th  of  November,  1898,  Richards  com- 
menced to  dig  up  the  ground  on  the  north 
aide  of  Lehman  street,  at  the  place  he  has 
testified  (yon  will  recall  where  the  place  is), 
for  a  distance  of  probably  twelve  feet  in 
length  and  five  feet  in  width;  and  the  tes- 
timony Is  substantially  the  same  on  both 
(ides  (the  plaintiff  and  the  defense),  that  the 
excavation  was  from  twelve  to  fifteen  Inches 
in  depth,— some  places  deeper,  and  others 
more  shallow;  that  in  the  evening  about  five 
o'clock,  Mr.  Reinoehl  came  there  to  look  after 
the  work,  and  he  found  Richards  at  work, 
and  he  wdered  him  to  slope  the  ends  (that 
la,  the  east  and  west  ends  of  the  excavation), 
■0  it  would  be  easier  to  get  in  and  out  The 
testimony  is  somewhat  contradictory  as  to 
the  lotgth  of  the  slope.  I  think  Mr.  Rich- 
ards and  Mr.  Reinoehl  (at  least,  Mr.  Reinoehl) 
testified  that  the  slope  was  about  five  feet 
loDg;  the  depth  of  the  excavation  was  from 
twelve  to  fifteen  inches  at  both  ends  (at  the 
west  atO,  perhaps  a  little  deeper);  and  that 
that  was  sloped  down  to  five  feet  (that  Is, 
the  slope  would  extend  about  five  feet.  In 
other  words,  that  the  elevation  in  five  feet 
would  be  foom  twelve  to  fifteen  inches. 
There  are  two  or  three  witnesses  (at  least 
two.  If  I  recall  correctly)  who  also  helped 
to  work  at  the  excavation  the  following  day, 
and  they  say  that  the  slope  was  about  three 
feet    toe  of  them  said  from  three  to  four 


feet,  and  testified  substantially,  also,  as  to 
the  depth  of  the  excavation;  that  is,  from 
twelve  to  fifteen  Inches. 

"You  will  then  consider  this  case  as  to 
the  dangerous  character  of  the  excavation, 
taking  Into  consideration  how  steep  this  slope 
was,  or  whether  there  was  any  slope  there  at 
all.  The  evidence  seems  to  be  uncontradict- 
ed by  at  least  two  of  the  witnesses  on  the 
part  of  the  defense  that  there  was  a  slope 
there  of  some  kind  on  the  east  side  and  on 
the  west  The  testimony  of  Mr.  Lenich  is 
that  on  the  evening  of  tue  8th  of  November 
he  £ame  to  this  place  about  half  past  six; 
that  it  was  dark,  and  that  he  fell  on  his 
knees  and  one  hand  and  one  arm  and  one 
elbow,-,  and  through  the  fall  injured  himself; 
and  the  claim  now  is  that  he  fell  into  this 
excavation  and  received  the  Injury  through 
the  negligence  of  the  defendant— that  is, 
that  the  excavation  was  not  protected.  You 
hare  two  witnesses  on  the  part  of  the  plain- 
tiff who  testified  that  when  tbe  slope  was 
done  at  both  ends  of  this  excavation,  that 
soqie  sort  of  a  barrier  was  put  there;  that 
is,  when  they  went  there  in  the  morning, 
or  at  the  time  they  started  in  to  do  this 
work,— to  excavate  it,— they  took  scantling 
along,  2  by  4,  and  from  four  to  six  feet  In 
length;  and  one  witness  testified  that  they 
cut  tiiem  down  to  size.  I  recall  no  testimony 
now  as  to  what  the  length  of  these  stakes 
were  when  they  were  cut  down  to  size,  but 
these  stakes  were  used  for  the  purpose,  in 
the  first  place,  of  staking  off  the  place  that 
was  to  be  excavated.  Mr.  Reinoehl  testified, 
and  so  did  Mr.  Richards,  that  in  the  evening 
they  placed  these  stakes,  in  the  form  of  an 
X,  at  each  end  of  the  excavation,  and  laid 
a  board  an  inch  thick,  about  six  feet  long 
and  six  Inches  wide,  across  two  X's  that 
were  made  at  the  ends  of  the  excavation. 
Mr.  Reinoehl,  I  think,  testified  that  they 
pressed  it  down  firmly.  That  Is  the  protec- 
tion that  Is  claimed  was  placed  there  In  or- 
der to  protect  people  from  walking  into  this 
excavation  during  the  night,  and  the  ques- 
tion for  your  determination,  if  you  find  that 
those  safeguards  were  placed  there,  is,  were 
.those  safeguards  such  as  an  ordinaruy  pru- 
dent man  would  have  placed  there  under 
the  circumstances?  Was  that  such  care  as 
an  ordinarily  prudent  man  would  have  exer- 
cised under  similar  circumstances? 

"Now,  what  are  the  circumstances?  The 
cIlTiunstances  were  that  this  was  a  path 
that  people  traveled  backward  and  forward 
in  going  to  and  from  their  work,  and  prob- 
ably other  pedestrians.  Hie  testimony  fur- 
ther Is  that  the  path  was  from  three  to  six 
or  seven  feet  wide.  I  think  that  a  few  wit- 
nesses testified  that  the  path  was  about  three 
feet  wide,  and  one  or  two  witnesses  later  on 
testified  that  tbe  path  that  was  traveled 
along  where  this  pavement  was  to  be  made 
was  from  six  to  seven  feet  wide  prior  to  the 
excavation  (that  is  one  of  the  circumstan- 
ces), and  that  people  traveled  backward  and 


222 


40  ATLANTIC  BEPORTER. 


(PSL 


forward.  Xtte  other  circnmstances  are  that 
the  eKcavatlon  was  made  five  feet  wide  and 
about  twelve  feet  loitg,  and  In  depth  from 
twelve  to  fifteen  Indies.  The  ground  was 
placed  on  tbe  north  side  of  the  excavation, 
close  to  the  excavation,— probably  a  foot 
away.  It  was  slmijdy  thrown  out  as  it  was 
usually  done  in  excavations  of  this  kind. 
The  south  side  was  unprotected.  The  south 
side  of  the  excavation  was  probably  two  feet, 
or  about  two  feet,  away  from  the  curb  line. 
The  testimony  Is  not  very  clear  whether  the 
south  line  of  the  excavation  was  two  feet 
away  from  the  northern  edge  of  the'  tele- 
graph jtole  or  telephone  pole,  or  of  the  south- 
ern. The  other  circumstances  are  that  the 
board  that  was  placed  across  these  stakes 
was  about  six  feet  long,  extended  about  six 
Inches  on  both  sides  of  the  ditch,  leaving  a 
space  vacant  between  the  aid  of  the  board 
and  the  side  of  the  curb  of  probably  eight- 
een inches  or  thereabouts.  There  was  no 
light  placed  there,  nor  anything  else  except 
that.  Now,  we  say  to  you  If  that  was  suffi- 
cient; if  an  ordinarily  prudent  man  would 
not  have  done  more,  under  the  circnmstan- 
ces. or  should  not  have  done  more,  under  the 
circnmstances,  than  driven  these  stakes  into 
the  ground,  and  placed  a  board  across  it,  and 
pressed  it  down;  if  that  was  sufficl^it,  and 
you  would  come  to  the  conclusion  that  an 
ordinarily  prudent  man  would  not  have  been 
obliged  to  do  more,  under  the  circumstances, 
—then  we  say  you  stop  considering  the  case 
any  further,  because  then  the  plaintiff  can- 
not recover;  then  the  defendant  has  done 
all  that  was  required  of  him  under  the  law. 
But  we  leave  that  question  for  you  to  de- 
termine—whether, under  the  circumstances, 
the  defendant  did  all  that  a  prudent  man 
should  have  done  under  the  circumstances. 
It  makes  no  difference  if  somebody  else  car- 
ried away  the  stakes  and  the  boards  after- 
wards. For  instance,  if  the  defendant  bad 
placed  a  heavy  barrier  there;  for  that  mat- 
ter, dug  in  posts,  and  nailed  boards  across, 
and  put  a  lantern  there,  yet,  in  order  to  make 
an  extreme  case;  and  somebody  had  seen  fit 
to  maliciously  destroy  it  and  take  away  that 
lantern,  and  somebody  had  afterwards 
walked  into  the  ditch,— of  course  you  would 
not  say  that  the  party  who  had  taken  those 
extreme  precautions,  perhaps,  would  be  lia- 
ble In  damages  for  the  removal  by  somebody 
else  of  such  a  barrier.  Therefore  I  say  to 
yon,  if  you  should  find  that  such  a  barrier 
was  sufficient,  and  was  a  barrier  such  as  an 
ordinarily  prudent  man,  under  the  circum- 
stances, would  have  placed  there,  and  it 
was  afterwards  removed,  unless  It  was  re- 
moved by  the  defendants.  It  could  make  no 
difference  in  the  case. 

"There  is  considerable  testimony  which 
perhaps  would  indicate,  or  squint,  at  least, 
in  that  direction,  that  there  might  not  have 
been  a  barrier  there  at  all;  that  Is,  you  might, 
perhaps.  Infer,  If  it  were  not  for  two  of  the 
plalntUTs  wltaesaea;  and  we  say  to  you  that 


the  plaintiff  is  bound  by  what  those  two  wit- 
nesses say,— that  there  was  such  a  board  and 
stakes  placed  there,   and  the  likelihood  is 
that,  under  the  testimony,  somebody  prob- 
ably went  past  there,  and  simply  took  It 
away  or  threw  it  away.    How  high  this  bar- 
rier was,  we  are  not  fully  Informed.    We 
have  the  testimony  of  one  of  the  witnesses 
who  says  it  was  from  two  and  one-half  feet 
to  three  feet  high,  and  at  the  same  ttme  tes- 
tified that  it  came  up  to  about  the  knees 
when  you  walked  along, — it  was  about  as 
high  as  the  knees.    You  will  have  to  Judge 
how  this  barrier  was  constructed,  how  this 
board  was  placed  there,  and  how  high  it 
was,  and  whether  It  was  sufficient,  under  the 
circumstances;  and,  as  I  said  before,  if  you 
come  to  the  conclmion  that  it  was  sufficient, 
under  the  circumstances,  then  we  say  to  stop 
inquiring  any  further,  and  you  find  a  verdict 
In  favor  of  the  defendant    If  you  find,  how- 
ever, that  the  defendant  did  not  put  a  bar- 
rier or  a  signal  there  such  as  an  ordinarily 
prudent  man  would  have  done  under  the  cir- 
cumstances, then  we  say  to  you  you  are  Jus- 
tified in  saying  that  he  was  negligent,  and 
then  the  plaintiff,  havbig  received  the  in- 
Jury,  Is  entitled  to  recover,  provided  he  has 
not  also  been  negligent;    that  is,  if  he  did 
what  an  ordinarily  prudent  man  would  do 
under  the  circumstances,  taking  Into  consid- 
eration that  it  was  evening  and  where  this 
place  was,  whether  he  was  negligent,  or  if 
he  did  anything  during  the  day  that  might 
reasonably  point  to  his  carelessness  during 
the  evoiing.    If  the  plaintiff  In  any  degree 
contributed   to  the  injury,  whether  the  de- 
fendant was  negligent  or  whether  he  was 
not  negligent,  then  he  cannot  recover,  either. 
But  if  yon  should  come  to  the  conclusion  that 
the  defendants  were  negligent,  and  that  the 
plaintiff  did  not  contribute  to  his  injury  in 
any  degree,  then  you  come  to  the  question 
of  damages;  and  then  we  say  to  yon.  If  the 
plaintiff  is  entitled  to  recover,  he  la  entitled 
to  recover  for  any  bodily  pain  or  suffering  he 
may  have  experienced,  or  Is  likely' to  expe- 
rience in  the  future,  for  any  pecuniary  loss 
resulting  from  his  condition  that  he  has  sus- 
tained, or  may  sustain  during  the  remainder 
of  his  life,  and  for  the  dlfferMice  in  his  ca- 
pacity to  earn  money.    That  portion  of  the 
case  has  been  so  fully  argued  that  we  do 
not  think  it  Is  necessary  to  say  more  than  I 
have  already  said,  and  this  Is  what  the  su- 
preme court  has  laid  down  as  the  law  In 
cases  of  this  kind,— what  a  man  Is  entitled  to 
recover. 

"There  Is  considerable  testhnony,  however, 
in  the  case  that  I  want  to  call  your  atten- 
tion to.  If  you  should  find  that  the  plain- 
tiff is  entitled  to  recov^,  then  you  will  also 
have  to  determine  whether  he  Is  permanently 
injured,  or  whether  he  is  partially  disabled, 
by  which  his  earning  capacity  is  reduced. 
That  is.  In  the  Bxtt  place.  Is  he  ottltled—  If 
he  is  entitled  to  recover  at  all,  he  is  entitled 
to  recover  for  the  loss  of  ^me  he  has  already 
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sustained  by  reaWHi  of  the  Injury;  for  the 
pain  and  suffering  that  he  has  already  ex- 
I>erlenced;  and  if  he  hasetlll  more  pain,  and 
the  Injury  Is  permanent,— that  there  Is  still 
great  pain  and  suffering  for  him  In  storet— 
be  Is  entitled  to  recove  for  his  future  pain 
and  sufTering.  If  he  has  not  fully  recovered, 
and  he  has  still  some  loss  to  sustain,  through 
not  being  able  to  work  as  he  did  before,  then 
he  Is  entitled  for  his  Incapacity  to  do  as 
much  work  as  he  did  before.  If  that  Is  per- 
manent, then  It  Is  for  during  life.  If  yon 
should  come  to  the  question  of  the  perma- 
nency of  the  Injury,  there  was  testimony  In- 
troduced, through  Mr.  Goodwin,  as  to  his 
Itfe  expectancy.  That  is,  the  American  mor. 
tallty  table  has  been  introduced  in  evidence. 
We  say  to  yon,  and  it  was  testified,  that  un- 
der such  table  the  expectancy  was  86  and 
some  fraction  jof  a  year.  While  it  is  some 
evidence  as  to  how  long  be  may  live,  there 
are  other  circumstances  that  yon  must  take 
into  consideration.  Xou  must  take  into  con- 
sideration the  condition  of  his  health  and  his 
habits,  his  social  condition,  the  place  where 
be  works,  the  manner  of  his  working,  and 
bis  health  In  general,  the  liability  to  take 
disease,  and  so  on;  and  from  that  yon  will 
conclude  what  the  probabilities  are  as  to  his 
age.  He  is  now  29  years  of  age,  and  you 
will  take  into  consideration  all  those  differ- 
ent elements  in  coming  to  a  conclusion  how 
long  this  man  may  be  expected  to  live.  The 
life  expectancy  table  is  not  conclusive. 
Tliere  were  four  pbyslcians  called  as  to  bis 
injuries.  Dr.  Walter,  who  attended  him  from 
the  beginning  of  his  injury,  calls  his  condi- 
tion a  chronic  condition;  the  injury  is  of  a 
chronic  nature.  Dr.  Olonlnger,  who  was 
called  on  the  part  of  the  plaintiff,  testified 
that  he  made  careful  examination  of  him,  and 
be  found  that  there  was  a  swelling  of  one  of 
the  nerves  in  the  lumbar  region;  that  it  was 
of  a  chronic  nature.  Dr.  Guilford,  who  was 
called  on  the  part  of  the  defense,  said  be 
made  examination,  and  that  he  evinced  pain 
upon  pressure  at  a  certain  portion  near  the 
backbone,  but  there  were  no  outward  evi- 
dences of  any  injury  at  all;  no  visible  signs 
of  any  injury  at  alL  The  same,  I  think,  was 
said  by  Dr.  Strohm,  who  said  there  were  no 
visible  signs  of  any  injury  at  all,  but  that 
he  did  evince  pain  upon  pressure  of  a  certain 
portion  of  his  back,  and  indicated  it  to  you 
while  he  was  on  the  stand.  Now,  you  will 
take  into  consideration  all  that  testimony, 
and  if.  from  all  the  testimony,  you  find  that 
be  was  injured  at  the  place  where  he  says 
be  was  injured  (that  is,  by  falling  into  this 
excavation),  then  you  will  consider  what 
time  be  has  lost,  what  amount  of  money  he 
Is  liable  to  for  doctor  bills  (that  is,  his  pecun- 
iary loss  so  far  as  paying  of  doctor  bills  was 
concerned),  and  you  will  take  into  consider- 
ation tbe  pain  and  suffering  that  he  has  al- 
ready undergone,  and  if  you  find  he  is  per- 
manently injured,  or  partially  injured,  that 
he  could  not  work  as  he  did  before,  what  his 


earning  capacity  is  worth  during theremain- 
der  of  his  Ufe.  Those  are  tbe  elssaopf  of 
damage  in  the  case. 

"To  sum  up  the  case,  then,  'first  you  de- 
termine whether  there  was  any  negligence 
on  the  part  of  the  defense.  That  I  have 
already  fully  discussed,  and  fuUy  called  your 
attention  to  It  If  there  was  no  negligence 
on  the  part  of  the  defense,  tiien  your  verdict 
must  be  in  favor  of  the  defendant  If  there 
was  negligence  on  tbe  put  of  the  defense, 
then  you  also  consider  the  question  whedier 
the  plaintiff  contributed  in  any  manner  to- his 
injury.  If  he  did,  and  was  also  nei^gent, 
then  he  cannot  recover,  either.  It,  however, 
you  find  from  the  testimony  that  the  Sefend- 
ant  was  negligent,  and  that  tbe  plaintiff  was 
not  negligent  and  did  not  contribute  to  his 
injury,  and  that  the  negllg«ice  of  the  d^raid- 
ant  caoaed  the  injury,  then  you  oome  to  the 
question  of  damages,  and  you  consider  the 
question  of  damages  as  I  have  indicated. 

"The  plaintiff  asks  us  to  h»truct  you  as 
follows:  '(1)  It  was  tbe  duty  of  the  detend- 
ants  in  this  case  so  to  guard  and  fence  the 
excavation  admittedly  made  by  their  orders 
in  the  sidewalk  adjoining  their  property  on 
Lehman  street  or  to  give  warning  of  tbe  ex- 
istence of  said  excavation,  as  would  have 
been  sufficient  to  prevent  travelers  along  said 
sidewalk,  using  ordinary  caution,  from  fall- 
ing into  the  excavation  so  made.'  That  we 
afUnn.  We  have  fully  instructed  you  on 
that  '(2)  It  the  Jury  find  that  in  pursuance 
of  the  orders  of  the  defendants  or  their 
agent  Jacob  E.  Relnoehl,  Esq.,  a  dangerous 
excavation  was  dug  In  the  sidewalk  adjoin- 
ing their  property;  that  either  no  guard,  or 
guards  insufficient  to  prevent  injury  to  p^- 
sons  lawfully  using  the  sidewalk,  were  erect- 
ed by  the  defendants;  that  no  warning  ot 
notice,  by  light  or  otherwise,  was  given  of 
the  existence  of  the  excavation  to  passers- 
by  and  travelers;  and  that  the  plaintiff, 
while  lawfully  traveling  along  said  sidewalk, 
without  any  fault  of  his  own  fell  Into  the 
excavation  and  was  injured,  their  verdict 
should  be  for  the  plaintiff.'  That  Is  also  af- 
firmed. The  third  is  refused.  Therefore  we 
will  not  read  it-  '(4)  The  plaintiff  had  a 
tight  to  presume  that  the  sidewalk,  tbe  point 
where  tbe  accident  occurred,  was  In  the 
same  safe  condition  in  which  It  had  'been 
when  he  last  passed  along  it  in  the  morning; 
and  he  is  not  to  be  held  to  the  duty  of  watch- 
ing his  steps,  so  that  he  might  discover 
whether  any  changes  had  been  made  in  Its 
condition.'  This  is  afiirmed.  By  this  point 
we  understand  that  he  was  not  bound  to  look 
out  for  any  changes  in  the  sidewalk.  He 
was,  however,  bound,  we  say  to  you,  to  use 
the  ordinary  precaution  of  any  person  walk- 
ing along  the  sidewalk.  '(6)  If  the  Jury  find 
that  tbe  excavation  made  by  the  defendants, 
as  it  existed  on  the  evening  of  November  8, 
1888,  was  sufficiently  deep  to  cause  injoiy  to 
persons  falling  therein,  and  that  tbe  defoid- 
aats  either  1^  it  unprotected  or  insofflcient- 
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ty  protected,  tbey  may  find  that  such  con- 
duct on  the  part  of  the  defendants  was  neg- 
ligence regardless  of  the  depth  of  the  exca- 
vation.'    This  la  affirmed.     '(6)  If  the  jury 
find  for  the  plaintiff,  they  should  find  a  ver- 
dict for  such  an  amount  as  will  compensate 
him  for  the  pain  and  suffering  he  has  under- 
gone by  reason  of  the  injury  in  question,  or 
any  money  that  he  has  expended  or  Is  liable 
for  by  reason  thereof,  whether  for  doctor 
bills  or  otherwise,  for  the  loss  of  wages  that 
he  has  been  unable  to  earn;  and  If  they  find 
his  injury  either  to  be  permanent,  or  to  be 
of  such  a  nature  that  be  is  now  suffering 
from  the  effects  of  it,  and  likely  to  suffer 
from  It  In  the  future,  then  they  should  find, 
in  addition  to  the  Items  hereinbefore  stated, 
for  such  a  further  sum  as  will  compensate 
him  for  such  pain  and  suffering  as  he  is  like- 
ly to  undergo  in  the  future  by  reason  of  his 
Injury,  and  for  the  loss  of  earning  power  oc- 
casioned by  it  for  the  balance  of  the  time 
that  the  injury  will  affect  his  capacity  to 
earn  money.'    This  is  affirmed.    I  have  fully 
Instructed   you   on   tliat.     '(7)  The  loss  of 
earning  power  to  be  considered  In  estimating 
the  damages  to  be  awarded  the  plaintiff.  In 
case  the  Jury  find  In  his  favor,  and  also  find 
that  his  Injuries  are  permanent  or  likely  to 
exist  for  time  In  the  future,  is  the  Impair- 
ment of  plaintiff's  ability  to  earn  money.    In 
estmiating  this  the  jury  should  consider  the 
-exact  nature  of  the  work  engaged  In  by  the 
plaintiff  before  and  after  the  accident;   the 
daily  rate  of  wages  earned  by  blm  at  bis 
trade  before  bis  injury;    the  dally  rate  of 
wages  earned  by  blm,  and  the  number  of 
days  for  which  he  has  found  work,  or  Is  like- 
ly to  find  work,  at  bis  trade  since  his  injury 
or  In  the  future;  the  advances  In  the  rate  of 
wages  paid  to  stove  molders  since  his  injury, 
SB  affecting  the  dally  wages  now  earned  by 
him;  the  regularity  with  which  he  was  able 
to  work  at  his  trade  after  the  accident;  the 
likelihood  of  his  being  entirely  incapacitated 
from  working  at  his  trade  in  the  future,  or 
at  least  from  working  at  it  during  certain 
periods   of  time;    and  all  other  testimony 
bearing  on  this  branch  of  the  case.'     This 
point,  gentlemen,  we  will  refuse,  as  a  whole, 
because  It  is  too  Indefinite,  by  adding  to  It 
'and    all   other   testimony   bearing   on   this 
branch  of  the  case.'     The  other  porti<Hi  is 
correct. 

"The  defendant  asks  us  to  instruct  yon  as 
follows:  '(1)  Under  all  the  evidence,  the 
verdict  of  the  jury  must  be  In  favor  of  the 
defendants.'  This  would  ask  us  to  take  the 
case  away  from  the  jury,  and  we  bave  al- 
ready submitted  this  case  to  the  jury,  and 
we  therefore  refuse  this  point  '(2)  There 
is  no  presumption  of  negligence  on  the  part 
of  the  defendants  from  the  mere  fact  that 
the  plaintiff  was  Injured  by  falling  into  the 
excavation  of  the  defendants'  sidewalk.' 
That  is  affirmed.  '(3)  The  plaintiff,  in  order 
to  recover  in  this  case,  must  satisfy  the  jury 
^y  a  preponderance  of  evidence  of  some  neg- 


ligence on  the  i>art  of  the  defendants,  and 
that  such  negligence  was  the  cause  of  the 
Injury.'  That  is  'also  affirmed.  '(4)  The  ex- . 
cavation  of  the  defendants'  sidewalk  was  le- 
gally made  by  the  direction  of  the  lawful 
authorities,  and,  unless  the  jury  find  that 
they  failed  to  guard  this  excavation  In  such 
manner  as  a  reasonably  prudent  man  would 
have  done  under  like  drcumstances,  the  ver- 
dict must  be  in  favor  ot  the  defendants.' 
This  we  also  affirm.  '(5)  The  law  does  not 
lay  down  any  particular  method  by  which 
excavations  of  the  kind  In  question  must  be 
guarded,  and  the  absence  of  light  at  this 
excavation  is  not  in  Itself  proof  of  negli- 
gence on  the  part  of  the  defendants.'  That 
is  also  affirmed.  Sixth  is  refused,  and  we 
will  not  read  it.  Seventh  is  refused,  and  we 
will  not  read  it  '(8)  The  plahitiff,  while 
walking  on  the  sidewalk  of  the  defendants, 
was  bound  to  exercise  a  reasonable  watch- 
fulness over  bis  feet;  and.  If  the  jury  believe 
that  the  plaintiff  at  the  time  of  the  accident 
did  not  exercise  such  watchfulness,  he  can- 
not recover  In  this  case.'  That  is  affirmed. 
Ninth  is  refused,  and  we  will  not  read  that 
'(10)  If  the  plaintiff's  negligence  contributed 
In  any  degree  to  his  Injury,  he  canndt  re- 
cover.'   That  Is  also  affirmed." 

Lee  L.  Grumbine  and  Howard  C.  Shirk, 
for  appellants.  George  B.  Woomer,  for  ap- 
pellee. 

PER  CURIAM.  The  plaintiff  alleged  that 
he  received  a  serious  Injury  through  the  neg- 
ligence of  the  defendants.  The  evidence  pre- 
sented on  the  trial  related  to  questions  of 
fact  which  were  for  the  determination  of  the 
jury.  The  Instructions  which  the  jury  re- 
ceived from  the  court  In  Its  general  charge, 
together  with  its  answers  to  the  defendants' 
points,  were  impartial  and  free  from  error. 
It  was  shown  by  the  verdict  of  the  jury  that- 
the  plaintiff's  allegation  of  negligence  was 
sustained  by  the  evidence,  and  that  there 
was  no  negligence  on  the  part  of  the  plaintiff 
which  contributed  to  the  injury  he  received. 
As  there  Is  therefore  no  cause  for  reversal 
of  the  judgment,  the  assignments  of  error 
are  dismissed.    Judgment  affirmed. 


FIDELITY  BUILDING  &  LOAN  ASS'N  OF 

LEBANON  V.  UHLER  et  al. 

(Supreme  Court  of  PennBylTanla.    May  27, 

1901.) 

SHERIFF'S    SALE  —  INADBQUACT    OF    PRICB  — 
MISDESCRIPTION— MISUNDERSTANDING 

AMONQ  BIDDERS— SETTING  ASIDE. 
Property  valued  at  ?3,000  was  sold  for 
$50  at  a  sherififB  sale.  The  sheriff's  adver- 
tisement described  the  building  as  being  4 
inches  wider  than  the  lot  on  which  it  was 
situated,  and  as  being  "a  three-story  brick 
building,  23  feet  4  inches  by  46  feet  6  Inches; 
one-story  frame  addition,  23  feet  4  inches  by 
42  feet  6  inches."  Exceptant's  attorney  was 
under  the  mistaken  impression  that  the  prop- 
erty was  being  sold  under  a  different  writ  and 
Digitized 


Pa.) 


MARSHALL  t.  FADDia 


225 


that  •  mortKage  held  bjr  plaintiff  was  not  dis- 
charged, ana  otherwise  would  have  bid  $3,000. 
BM,  that  the  iaadeqnacy  of  price,  taken  in 
eoanection  with  the  insufficient  advertisement 
and  misunderstanding,  was  ground  for  setting 
aside  the  sale. 

Appeal  from  court  of  common  pleas,  Leba- 
non county. 

Proceeding  by  the  Fidelity  Building  ft 
Loan  Association  of  Lebanon,  Pa.,  against 
John  H.  Uhler  and  another  to  set  aside  a 
sherllTs  sale.  From  a  decree  setting  aside 
tbe  sale,  the  purchasers  appeal.    Affirmed. 

The  following  is  tbe  opinion  of  the  court 
below: 

"The  sheriff  sold  the  property  of  tbe  above- 
named  defendant  upon  a  writ  of  fieri  facias 
Issued  out  of  the  court  of  common  pleas  of 
Lebanon  county  to  No.  2.  September  term, 
1808.  The  depositions  before  ns  show  that 
a  property  worth  at  least  three  thousand 
dollars  was  sold  for  fifty  dollars.  It  is  to 
be  regretted  that  In  a  case  like  tbe  present 
the  court  is  powerless  to  grant  relief  on  the 
ground  of  inadequacy  of  price  alone.  If 
there  were  no  other  reasons  why  this  sale 
thould  be -set  aside,  the  property  of  the  debt- 
or, who,  for  tbe  time,  was  perhaps  rendered 
flnandally  helpless,  would  be  taken  from 
him,  and  the  indebtedness  for  which  it  was 
gold  would  still  remain  unpaid.  In  Bitter  v. 
Gets,  161  Pa.  050,  20  Atl.  113,  the  court  says: 
The  price  was  grossly  inadequate,  and  tlie 
court  was  at  liberty  to  seize  upon  any  other 
drcumstancea  in  order  to  give  relief.'  There 
are  other  circumstances  and  irregularities 
that  must  be  considered  by  the  court.  Jus- 
tice Rreen,  in  Trust  Co.  y.  Kelly,  186  Pa. 
133,  30  Atl.  8.33,  says:  'In  a  clear  case  of  in- 
adequacy of  price,  the  court  will  seize  hold 
of  a  slight  irregularity  to  set  aside  the  sale.' 
The  second  exception  relates  to  want  of  a 
proper  description  of  tbe  real  estate  by  the 
sheriff.  The  lot  Is  described  as  being  23 
feet  by  200  feet  The  improvements  con- 
(Ist  of  a  three-story  brick  building,  23  feet 
4  inches  by  40  feet  0  inches;  one-story  frame 
addition,  23  feet  4  inches  by  42  feet  6  inches.' 
The  lot,  however,  under  tbe  testimony,  in 
front  Is  also  23  feet  4  inches,  title  to  which 
was  acquired  by  two  separate  deeds;  that 
Itart  of  tbe  lot  described  by  the  sheriff  being 
one  purchase,  and  the  4  Inches  additional 
anothM'  purctaasfe  If  no  exceptions  had  been 
filed,  it  is  quite  likely  that  the  purchaser 
would  have  received  a  deed  from  the  sheriff 
for  a  lot  23  feet  by  200  feet  with  a  build- 
ing erected  thereon  4  inches  wider  than  tbe 
lot  We  deem  the  misdescription  sufiiclent 
to  be  noticed  by  the  court.  The  description 
of  the  improvements  is  very  unsatisfactory, 
to  say  tbe  least  It  Is  further  alleged,  and 
we  so  find,  that  the  attorney  who  represented 
tbe  ezcqrtant  at  the  sale  was  under  the  im- 
pression that  the  real  estate  in  question  was 
being  sold  on  a  different  writ  trom  that  upon 
which  it  was  sold,  and  that  the  mortgage 
held  by  tbe  plaintiff,  which  was  a  lien  on 
MA.— 15 


said  property,  was  not  discharged;  whereas 
in  fact  the  property  was  sold  upon  a  fl.  fa. 
issued  upon  a  Judgment  entered  upon  a  bond 
with  warrant  of  attorney  to  confess  Judg- 
ment which  was  secured  by  tbe  said  mort- 
gage of  said  plaintiff.  Tbe  plaintiff's  at- 
torney, having  issued  both  writs,  should  have 
been  aware  of  what  property  was  being  BoiA 
under  each  writ;  but  be  says  be  was  labor- 
ing under  a  wrong  impression,  otherwise  he 
would  have  bid,  and  would  now  bid,  over 
three  thousand  dollars.  Justice  Lewis,  In 
Comming's  Appeal,  23  Pa.  513.  says:  The 
object  of  a  sherlfTs  sale  is  the  conversion  of 
the  debtor's  estate  into  money  for  the  pay- 
ment of  debts.  It  is  the  policy  of  the  law 
that  the  highest  price  should  be  obtained  at 
the  least  expense.  It  Is  agahist  tbe  interest 
of  debtors  and  creditors  that  tbe  property 
should  be  sold  for  less  than  its  value.'  If 
this  sale  were  confirmed,  neither  tbe  debtor 
nor  bis  creditors  would  derive  any  benefit 
from  the  property  sold.  The  misdescription 
and  want  of  a  fuller  description  as  well,  and 
misapprehension  of  counsel  for  plaintiff, 
taken  with  gross  inadequacy  of  price,  or, 
rather,  with  no  price  above  sherUTs  costs, 
we  think  fully  warrants  us  to  refuse  to  con- 
firm this  sale.  And  now,  July  30,  1800,  rule 
made  absolute,  and  sale  set  aside." 

John  Benson,  for  appellants.  George  B. 
Scbo<&  and  Thomas  H.  Capp,  for  appellee. 

PER  CURIAM.  This  was  a  proceeding  to 
set  aside  a  sherltrs  sale  of  real  estate  worth 
at  least  $3,000  and  sold  for  $50.  The  mis- 
description of  the  property,  taken  in  connec- 
tion with  the  gross  inadequacy  of  price,  and 
tbe  misapprehension  of  the  plalntilTs  attor- 
ney concerning  the  sale,  was  quite  sufficient 
to  Justify  the  court  In  setting  it  aside.  Th« 
motion  to  set  aside  tbe  sale  was  followed 
by  the  rule  prayed  for,  which  was  subsequent- 
ly made  absolute,  and  resulted  in  setting  the 
sale  aside.  It  is  not  necessary  to  specify  the 
proceedings  in  detail,  or  to  refer  to  all  the 
testimony  pertinent  to  the  question  raised 
by  tbe  rule  to  show  cause.  All  tbe  matters 
that  are  important  are  Included  in  the  opin- 
ion of  the  learned  Judge  of  the  court  below, 
and  on  that  opinion  we  affirm  the  decree  set- 
ting aside  the  sale.    Decree  affirmed. 


MARSHALL  t.  FADDIS  et  al. 

(Supreme  Court  of  Pennsylvania.    May  27, 

1901.) 

DSCLARATIOKS  OF  CONSPIRATOBr-AQMISSIOM 
IN  RVIDBNCBL 

1.  That  declarations  of  a  conspirator  may  be 
admissible,  as  matter  of  right,  against  his  co- 
conspirators, there  must  be  preliminary  proof 
of  the  conspiracy. 

2.  Declarations  of  a  conspirator,  to  be  admis- 
sible against  his  co-conspirators,  must  be  made 
during  pendency  of  the  conspiracy;  aad,  there- 
fore, the  conspiracy  being  to  induce  testator  to 
make  a  certain  will,  declarations,  made 
his  decease  are  inadmissible.    ,    ( 
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Appeal  from  conrt  of  common  pleas,  Ches- 
ter county. 

Action  by  Joseph  N.  Marshall  and  Han-' 
Bah  M.  Marshall,  his  wife,  In  right  of  said 
wife,  against  George  Faddls  and  others,  for 
damages  for  conspiracy  to  have  William  Mc- 
Corkle  make  a  will  to  the  prejudice  of  said 
Hannah  M.  Marshall,  his  niece.  Verdict  was 
directed  for  defendants,  and  plaintiff  appeals. 
AfiSrmed. 

Chas.  H.  Fennypacker,  for  appellant  Al- 
fred P.  Beld,  for  appellees. 

MITCHELL,  J.  To  make  the  declarations 
of  an  alleged  conspirator  admissible  In  evi- 
dence against  bis  co-consplrators,  there  must 
be  preliminary  proof  of  the  Joint  purpose 
and  action,— not  necessarily  conclusive,  but 
•ufflclent  to  submit  to  the  Jury  on  that  fact; 
and  the  declarations  so  admissible  must  have 
been  made  during  the  pendency  of  the  con- 
spiracy. 1  Greenl.  Bv.  {J  110,  111.  At  the 
time  of  the  ofTer  made  by  the  appellant  there 
was  no  evidence  before  the  court  of  a  con- 
flpiracy  by  the  defendants,  and  the  conspira- 
cy charged  was  admittedly  completed  and  at 
an  end  by  the  death  of  the  testator. 

It  is  argued  that  the  declarations  were  at 
least  evidence  against  the  party  making 
them,  and  should  have  been  admitted  to  that 
extent  But  the  offer  was  general  as  to  all 
the  defendants.  It  was  clearly  inadmissible 
generally,  and  no  separation  was  made. 
"Sometimes,  for  the  sake  of  convenience,  the 
acts  or  declarations  of  one  are  admitted  In 
evidence  before  sufficient  proof  is  given  of 
the  conspiracy;  the  prosecutor  undertaking 
to  furnish  such  proof  in  a  subsequent  stage 
of  the  cause.  But  this  rests  in  the  discretion 
of  the  Judge,  and  is  not  permitted  except  un- 
der particular  and  urgent  circumstances."  1 
Greenl.  Bv.  {  111.    Judgment  affirmed. 


GtTARANTEB   TRUST   &    SAFE-DEPOSIT 

CO.  OF  PHILADELPHIA  v.  SCOTT  et  al. 

(Supreme  Conrt  of  Pennsylvania.    May  27, 

1901.) 

TEUSTEB-NBW  APPOINTMENT— APPLICAtlON 
—PARTIES— BQUITABLB  TRnSTEH. 
1.  Decedent's  heirs  conveyed  land  in  trust  to 
C,  then  president  of  the  trust  company,  peti- 
tioner herein.  0.  died,  and  the  trust  company 
petitioned  for  the  appointment  of  a  successor, 
setting  up  that  one  of  the  heirs  had  conveyed 
her  undivided  interest  to  it  in  fee  simple,  and 
that  it  had  loaned  various  sums  to  other  heirs 
on  the  security  of  their  respective  shares.  The 
heirs  answered  that  the  conveyance  was  for 
security  merely,  as  evidenced  by  a  declaration 
of  trust  from  the  company;  that  the  note  evi- 
dencing the  debt  bad  been  surrendered,  and  a 
bond  secured  by  mortgage  accepted  in  lieu 
thereof,  though  the  title  under  the  prior  deed 
had  not  been  reconveyed.  They  admitted  the 
execution  of  the  other  mortgages,  but  averred 
that  judgments  had  been  secured  and  attach- 
ments issued  binding  their  respective  shares, 
and  that  the  trust  estate  itself  owed  nothing 
to  petitioner.  Held,  that  the  court  had  jurisdic- 
tioa  to  appoint  a  new  trustee  on  the  petition 


of  the  tmst  company  as  creditor  of  the  dis- 
tributees. 

2.  Decedent's  heirs  conveyed  land  in  trust  to 
C,  then  president  of  the  trust  company,  peti- 
tioner herein.  O.  died  in  1899,  and  the  com- 
pany petitioned  for  the  appointment  of  a  suc- 
cessor. The  heirs  answered  that  the  company 
Itself  took  the  management  of  die  trust  from 
its  execution,  and  continued  snch  management 
after  C's  retirement  from  its  employ,  in  1889 
or  1890,  aud  after  his  death,  in  1899;  that  on 
May  iO,  1880,  the  directors  passed  a  resolution 
agreeing  to  assume  the  responsibility  of  the 
trust,  etc.;  and  that  the  company  was  itself 
trustee  in  eauity,  and  should  be  appointed  of 
record.  Held,  that  it  was  not  error  to  enter  a 
decree  without  finding  that  the  trust  company 
was  trustee  or  was  co-trustee  with  C. 

Appeal  from  court  of  common  pleas,  Phila- 
delphia county. 

Proceeding  for  the  appointment  of  a  tms- 
tee  by  the  Guarantee  Trust  &  Safe-Deposit 
Company  of  Philadelphia  against  Walter 
Scott  and  others.  From  a  decree  appointing 
a  trustee,  defendants  appeal  And  bring  ca- 
tiorarl.    Affirmed. 

On  April  10,  18S0,  the  heirs  of  Freeman 
Scott  caused  certain  lands  of  said  decedent 
to  be  conveyed  in  fee  simple  to  Thomas 
Cochran,  then  president  of  the  Guarantee 
Trust  &  Safe-Deposit  Company.  These  con- 
veyances were  duly  recorded,  and  by  certain 
instruments  of  the  same  date  executed  by 
Thomas  Cochran,  and  delivered,  but  never 
recorded,  it  was  declared  that  the  said  prop- 
erties were  held  In  trust  tor  the  payment  of 
the  expenses  and  all  claims  and  liens  on  said 
premises,  a  debt  due  by  Freeman  Scott  to 
Mattlson  Goon,  and  the  payment  or  transfer 
of  the  residue  to  said  heirs.  Cochran  died  on 
June  2,  1899,  and  the  trust  company  petition- 
ed for  the  appointment  of  a  successor.  The 
heirs  answered,  denying  petitioner's  Interest 
to  bring  tile  petition,  and  alleging  that  the 
company  was  In  equity  itself  the  trustee,  and 
urging  its  appointment  of  record.  The  com- 
pany get  up  in  its  petition  that  Mary  W.  Mefl, 
one  of  the  heirs,  had  conveyed  her  undivided 
share  in  the  trust  estate  to  It  in  fee  aimple, 
and  that  it  had  loaned  various  sums  to  the 
heirs,  secured  by  mortgages  on  their  shares 
in  the  trust  estate.  Tl>e  heirs  answered  that 
the  NefT  conveyance  was  only  for  security,  as 
shown  by  a  declaration  of  trust  given  her  by 
the  company;  that  the  note  evidencing  the 
loan  was  surrendered,  and  a  bond  secured  by 
mortgage  on  her  undivided  share  executed  in 
lieu  thereof,  though  the  title  under  the  prior 
deed  was  never  reconveyed.  The  answer  ad- 
mitted the  other  loans  and  mortgages,  but 
averred  that  Judgments  had  been  entered 
thereon,  and  attachments  Issued  binding  the 
respective  shares  in  the  trust  estate,  and  that 
petitioner  was  merely  a  creditor  of  the  hehrs. 
The  heirs  further  alleged  that  the  company  it- 
self took  the  management  of  the  trust  from  its 
execution,  and  continued  such  management  af- 
ter Cochran's  retirement  from  its  employ, 
about  1880  or  1890,  and  after  his  death,  \n 
1899;  that  on  May  10,  1880,  its  directors  pass- 
ed a  resolution  agreeing  to  take  tbe  responai- 
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blllty  of  the  trnet  from  Cochran,  etc.  No  evi- 
dence was  taken,  and,  after  the  hearing  on 
petition  and  answer,  the  court  entered  a  de- 
cree, without  filing  an  opinion,  appointing 
William  Righter  Fisher  trustee  In  place  of 
Cochran,  and  the  heirs  appealed. 

GostavuB  Remak,  Jr.,  for  appellants.  John 
O.  Johnson  and  Richard  P.  White,  for  appel- 
lee. 

PER  CURIAM.  The  specifications  of  error 
In  this  case  are  three  In  number.  It  Is  al- 
leged In  them  that  the  learned  judge  of  the 
conrt  below  erred  In  appointing  William 
Klghter  Fisher,  Esq.,  as  the  trustee  of  the 
real  estate  late  of  Freeman  Scott,  deceased. 
It  is  also  alleged  therein  that  the  court  was 
without  Jurisdiction  to  appoint  a  trustee  up- 
on the  petition  of  the  plaintiff  as  a  creditor 
vt  distribateee  nnder  the  tmst,  and  that  he 
erred  in  not  dismissing  said  petition.  To  tlie 
third  specification  of  error  we  may  add  that 
the  appellants  allege  that  the  conrt  erred  In 
aterlng  a  decree  without  finding  that  the 
plaintiff  Is  a  trustee  or  co-trustee  of  the  es- 
tate of  Freeman  Scott,  deceased,  or  In  de- 
clining to  assert  that  the  plaintiff  is  in  any 
manner  ai  trustee  of  the  estate  of  the  said 
Freeman  Scott,  deceased.  In  the  spedfica- 
tiona  of  error  to  which  we  have  referred,  and 
In  the  decree  entered  by  the  court  below,  we 
fall  to  detect  any  error  which  requires  a  re- 
versal of  the  latter,  or  renders  necessary  an 
extended  dlscnssion  of  the  former.  The  care- 
fnl  consideration  that  we  have  given  to  the 
case  has  convinced  us  that  no  error  was  com- 
mitted by  the  learned  judge  of  the  court  be- 
low in  dlsiioslng  of  It,  and  that  no  injustice 
baa  been  done  to  either  party  to  It.  We 
therefore  dismiss  the  specifications  and  affirm 
the  decree.    Decree  affirmed. 


EEARNBT  T.  BOROUGH  OF  WEST0HE8- 
TBR. 

(Supreme  Conrt  of  Pennsylvania.    May  27, 
1901.) 

ADVERSE    USER   OF    WATER— PRESCRIPTION 
AOAINST   MUNICIPALITT. 

1.  Aa  a  borough  in  supplying  water  to  its 
inhabitants  acta  ae  would  a  private  corporation, 
right  to  the  free  aae  of  water  from  a  pipe  laid 
by  it  may  be  acquired  against  it  by  prescrip- 
tion. 

2.  The  use  of  water  from  a  pipe  laid  by  a 
borough  is  adverse,  being  without  license,  per- 
mission, or  rent  paid,  but  as  of  right,  without 
qnestion  or  permission  sought  of  the  borough. 

3.  The  acquisition  by  adverse  user  of  the 
rlKht  to  take  water  from  a  pipe  laid  by  a  bor- 
ough does  not  require  the  borough  to  continue 
to  maintain  the  pipe,  where  it  in  good  faith 
desires  to  make  such  change  in  its  waterworks 
is  will  require  an  abandonment  of  the  pipe. 

Appeal  from  court  of  common  pleas,  Ches- 
ter county. 

Salt  by  George  W.  Kearney  against  the 
borough  of  Westchester.  Decree  for  plaln- 
tUL   Defendant  appeals.    Affirmed. 


The  opinion  of  the  court  below  is  aa  fo^ 
lows  (Hemphill,  P.  J.): 

"The  plaintiff,  the  owner  of  a  farm  In 
West  Goshen  township,  through  which  the 
water  of  the  defendant  borough  Is  piped, 
claims  the  right  to  use  It  on  his  property 
free  of  charge,  by  reason  of  a  grant  to  Susan 
Carpenter,  a  predecessor  In  title,  or  by  pre- 
scription, and  prays  for  a  writ  of  Injunction 
to  restrain  the  defendant  from  Interference 
with  that  alleged  right  The  facts  upon 
which  this  claim  Is  baaed  we  find  to  be  as 
follows:  In  the  year  1854  the  defendant 
erected  waterworks  on  c;hester  creek  for  the 
purpose  of  supplying  the  Inhabitants  of  said 
borough  with  water,  and  laid  Its  pipes  for 
conveying  the  same  to  a  reservoir  within  the 
borough  through  said  farm,  then  owned  by 
Susan  Carpenter,  who  on  October  16,  1854, 
entered  into  a  written  agreement  with  said 
borough  by  which,  for  the  consideration  of 
$150,  then  paid,  she  granted  It  'the  right 
and  privilege  to  keep  and  maintain  in  good 
order  and  repair  the  iron  pipes  where  they 
are  now  laid  through  the  land  of  the  said 
Susan  Carpenter,'  etc.  At  or  about  this  time 
Miss  Carpenter  made  connection  with  the  bor- 
ough pipes,  and  conveyed  the  water  to  ha 
dwelling  house  and  bam.  For  this  use  of  the 
water  she  paid  the  borough  rent  on  January 
10,  1S57,  January  4,  1858,  and  February  0, 
1859,  and,  apparently,  under  the  name  of 
Sarah  Carpenter,  as  entered  in  the  borough 
books,  from  1854  to  1857.  On  January  18, 
1859,  Susan  Carpenter  conveyed  said  farm  to 
Gen.  George  A.  McCall,  who  took  posses- 
Blon  of  the  same  on  April  Ist  of  that  year. 
On  February  19,  1869,  the  executors  of  Gen. 
McCall  conveyed  the  same  to  Davis  W.  En- 
trlken,  who  took  possession  on  April  Ist  fol- 
lowing. During  the  ownership  of  Gen.  Mc- 
Call, from  1859  to  1869,  the  property  was 
untenanted,  and  the  borough  water  unused  on 
the  same.  On  April  1,  1874,  Joseph  H.  Bail- 
ey, assignee  for  the  benefit  of  the  cieditora 
of  Davis  W.  Entrlken,  conveyed  Bald  farm 
to  Nathan  Evans,  who  occupied  and  enjoyed 
it  until  June  30,  1893,  when  he  conveyed  it 
to  the  plaintiff.  From.  April  1,  1869,  when 
Davis  W.  Entrlken  went  Into  {wsaeaslon, 
down  to  the  summer  of  1899,  a  period  of  over 
thirty  years,  the  borough  water  was  used  at 
the  bouse  and  bam  by  all  occupiers  of  said 
premises  continuously,  uninterruptedly,  with- 
out payment  of  rent  or  any  demand  being 
made  for  payment  of  the  same,  and  with  the 
knowledge  and  acquiescence  of  the  borough 
authorities.  In  the  summer  of  1899  the 
plaintiff  first  learned  that  the,  free  use  of 
the  water,  as  a  right  appurtenant  to  his  farm, 
was  questioned,  when  he  received  a  note 
from  the  chief  burgess  stating  that  his  wa- 
ter rent  was  in  arrear,  and  the  supply  would 
be  cut  off  unless  the  same  was  paid  "be- 
fore Saturday,  August  29,  1899.'  This  re- 
sulted, after  some  delay  and  several  coufer- 
encea.  In  the  filing  of  this  blU  on  February  6, 
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"The  agreement  of  October  16,  1854,  con- 
sidered In  connection  vritb  the  -undisputed 
fact  that  Susan  Carpenter  during  at  leaat  the 
last  two  or  three  years  of  her  occupancy  of 
the  premises  paid  rent  for  the  water  used 
thereon,  proTes  conclusively  that  the  user 
was  not  by  grant  from  the  borough  for  the 
right  to  lay,  maintain,  and  repair  Its  pipes 
on  her  property,  bat  was  furnished  upon 
rental,  the  same  as  to  other  consumers.  Has 
the  plalntifC  acquired  a  right  to  the  free  use 
of  the  water  by  prescription?  This  question 
must  be  answered  by  the  answers  to  two 
others,  viz.:  Can  a  right  such  as  is  here 
claimed  be  acquired  against  a  municipality 
by  prescription?  And  does  the  evidence  es- 
tablish the  prescriptive  right  daimed  by  the 
plaintiff?  It  will  not,  we  think,  be  disputed 
that  the  borough  conld  have  granted  a  right 
appurtenant  to  this  property  of  the  free  use 
of  its  water.  In  consideration  of  a  privilege 
granted  to  it,  to  lay,  maintain,  and  repair  its 
pipes  over  and  through  the  same,  and  such 
a  grant,  not  being  ultra  vires,  could,  as  a 
logical  sequence,  be  acquired  by  adverse  user; 
for  a  prescriptive  right  presupposes  a  grant, 
evidence  of  which  has  by  lapse  of  time  been 
lost  or  destroyed.  'That  the  statute  of  lim- 
itations runs  against  a  county  or  other  mu- 
nldpal  corporation  we  think  cannot  be  doubt- 
ed.' Evans  v.  Erie  Co.,  66  Pa.  228.  And  a 
right  by  prescription  to  an  Incorporeal  here- 
ditament may,  by  analogy  to  the  statute  of 
limitations,  be  acquired  against  such  cor- 
porations by  adverse  user  for  twenty-one 
years.  The  authorities  cited  to  the  contrary 
by  the  defendant  are  not  in  point,  for  they 
are  cases  where  the  right  daimed  was 
against  the  public,  being  encroachments  upon 
the  public  highways  or  lands  dedicated  to 
public  uses;  and  it  is  well  settled  that  'no 
title  can  be  acquired  against  the  public  by 
user  alone,  nor  lost  to  the  public  by  nonuser.' 
Com.  V.  Moorehead,  118  Pa.  354,  12  Atl.  426, 
and  cases  there  dted.  But  In  supplying  Its 
Inhabitants  with  water  the  borough  acts  as 
would  a  private  corporation  engaged  In  like 
business,— contracts  with  those  desiring  to 
use  it,— the  general  public  having  no  rights 
or  Interests  In  the  premises. 

'Does  the  evidence  establish  the  prescrip- 
tive right  claimed  by  the  plaintiff?  To  es- 
tablish this  right  It  was  incumbent  upon  the 
plaintiff  to  prove  that  the  use  of  the  wa- 
ter was  adverse,  peaceable,  open  or  notorious, 
and  continuous  or  uninterrupted,  for  a  pe- 
riod of  at  least  twenty-one  years.  The  uncon- 
tradicted evidence  shows  that  the  free  use 
■of  the  water  on  the  property  In  question  com- 
menced In  April,  1868,  and  continued  until 
the  summer  of  1899,  over  thirty  years;  that 
during  the  whole  of  this  period  it  was  peace- 
able, the  borough  authorities  acquiescing  in 
its  use;  that  it  was  also  open  or  notorious, 
said  authorities  having  knowledge  of  the  use; 
juid  that  It  was  continuous  or  uninterrupted. 


Was  it,  then,  adverse,  or,  in  other  words, 
under  a  claim  of  right?  That  it  was  by  li- 
cense or  permission,  or  that  any  rent  was 
paid,  is  not  even  alleged.  On  the  contrary 
Entrlken,  Evans,  and  the  plaintiff  all  used 
it  as  of  right,  without  question  or  seeking 
the  permission  of  the  borough;  and  Mr. 
Shaner,  who  for  18  or  20  years  was  either 
the  chief  burgess  or  a  member  of  coundls, 
testified  that  both  Entrlken  and  Evans  claim- 
ed the  right  to  the  free  use  of  the  water, 
and  that  he  advised  the  plaintiff  when  about 
to  purchase  that  said  right  was  appurtenant 
to  the  property.  We  conclude,  therefore,  that 
the  user  was  adverse,  that  the  plaintiff  has 
acquired  by  prescription  the  right  to  use  the 
water  at  the  dwelling  house  and  bam  on 
said  property,  free  of  charge,  and  direct  that 
a  pei-manent  injunction  issue  as  prayed  for." 

Wm.  S.  Wlndle,  for  appellant  A.  Wanger 
and  Thomas  W.  Pierce,  for  appellee. 

MITCHELL.  J.  The  decree,  so  far  as  ap- 
pears by  the  record,  was  entered,  in  short, 
that  an  injunction  be  Issued  "as  prayed  for." 
The  argument  of  appellant  implies  that  this 
would  compel  the  borough  to  maintain  the 
pipe  through  plaintiff's  land,  in  order  that 
he  might  have  a  supply  of  water  from  it 
We  do  not  see  that  such  result  is  fairly  de- 
dndble  from  the  decree  in  connection  with 
the  prayer  of  the  bill,  but,  to  avoid  any  ques- 
tion of  that  kind,  it  may  be  wdl  to  say  that 
while  plaintiff  has  acquired  a  right  to  take 
water  from  the  pipe  as  long  as  it  flows,  there 
is  nothing  in  the  case  to  show  that  he  has 
a  right  to  compd  the  maintenance  of  tbe 
pipe  for  his  benefit.  If  the  borough,  in  good 
faith,  and  not  with  the  purpose  to  defeat  the 
plaintiff's  right  desires  to  make  such  changes 
in  its  waterworks  as  will  require  the  aban- 
donment of  this  pipe,  there  is  nothing  In  this 
decree  to  prevent  It  from  so  doing.  With 
this  supplementary  explanation,  tbe  decree  is 
afiSrmed  on  the  conclusions  of  law  in  the 
opinion  of  the  court  below.    Decree  affirmed. 


In  re  LTONS  et  al. 

(Supreme  Court  of  Pennsylvania.    May  27, 

190L) 

ELECTION  CONTBST— MI88INO  BALLOTS. 
Decree  for  contestants  in  an  election  con- 
test, found  to  have  received,  respectively,  KS 
and  30  more  of  the  legal  ballots  than  their  com- 
petitors, is  proper,  though  there  are  46  miss- 
ing ballots.  It  appearing  in  the  li^bt  of  ex- 
perience had  in  toe  case,  many  harmg  forgot- 
ten for  whom  they  voted,  and  others  having 
moved  away,  that  do  change  in  the  result  would 
occur  from  a  further  investigation  as  to  such 
ballots. 

Appeal  from  court  of  quarter  sessions,  IiO- 
Eeme  county. 

In  the  matter  of  the  contested  election  of 
Peter  E.  Lyons  and  William  Smith  for  office 
of  school  directors  of  WUkesbarre  township, 
Luzerne  county.    From  a  decree  for  tbe  con- 
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testants,  John  Brogan  and  TbomaB  McAn- 
diew,  Mdd  Lyons  and  Smith  appeal.  Affirm- 
ed. 

Th«  following  are  the  opinion  and  decree 
of  the  court  below: 

Opinion  of  the  court:  "Exceptions  to  the 
report  of  P.  H.  Campbell,  commissioner  and 
examiner.  This  case  has  been  before  ub  sev- 
eral times  prior  to  the  exceptions,  now  here 
for  disposition  upon  a  supplementary  report 
of  the  commissioner  and  examiner.  The 
election  which  Is  contested  was  held  upon 
the  third  Tuesday  of  February,  1890,  and  the 
officers  against  whom  the  contest  is  now  in- 
stituted and  pending  assumed  the  duties  of 
their  office  on  the  first  Monday  of  June,  1899. 
It  Is  now  nearly  two  years  since  the  election 
was  held,  and  more  than  one  year  and  six 
months  since  the  officers'  term  began  as 
school  directors  for  the  said  school  district 
The  exceptions  that  we  are  now  acting  upon 
are  based  upon  a  petition  presented  to  the 
court  on  the  10th  December,  1899,  by  Peter 
E.  Lyons,  in  which  It  Is  asked  that  the  final 
report  of  the  commissioner  and  examiner  l>e 
recommitted  to  him  to  take  additional  testi- 
mony covering  specific  allegations  of  unlaw- 
ful acta  in  the  election  contested,  and  that 
an  investigation  of  such  allegations  would 
show  facts  that  would  cause  a  change  of  the 
result  as  reported  by  the  examiner.  We  have 
examined  these  allegations  in  the  nature  of 
exceptions,  and  find  that  they  cover  sugges- 
tions that  ought  to  have  been  the  subject  of 
Investigation  by  the  examiner  before  the 
coming  in  and  filing  of  his  report  As  to  all 
of  these  questions,  the  respondent  has  had 
his  day  before  the  examiner,  and  therefore 
we  must  conclude  that  he  has  been  fully 
and  finally  heard  upon  them.  From  an  in- 
vestigation of  the  report  of  the  commissioner 
and  examiner,  to  a  very  large  extent,  the  in- 
vestigation has  covered  the  Items  now  sug- 
gested by  the  exceptions,  and.  If  the  Investi- 
gation was  still  further  pursued  by  the  ex- 
aminer, it  would  be  wholly  upon  lines  that 
have  hitherto  been  followed  in  this  almost 
interminable  hnnt  for  reasons  to  sustain  the 
contention  of  the  petitioners  upon  one  side 
and  the  respondents  upon  the  other;  and, 
further,  we  are  Inclined  to  accept  the  sugges- 
tion of  the  examiner  and  commissioner  when 
he  says:  'While  It  might  be  possible  that 
the  result  reached  by  the  examiner  would  be 
changed  if  all  of  the  voters  of  the  missing 
ballots  (46  in  number)  were  called  and  would 
testify  that  they  voted  for  the  same  candi- 
dates for  school  directors,  still  in  the  light 
of  the  experience  we  have  had  in  this  case, 
where  so  many  had  forgotten  for  whom  they 
voted,  and  others  moved  away,  such  a  result 
would  not  be  at  all  probable.  Added  to  this, 
the  legal  objection  which  might  be  raised  as 
to  whether  a  voter  could  be  compelled  to  dis- 
close for  whom  he  voted,  not  first  having 
been  declared  an  illegal  voter,  the  examiner 
la  led  to  repivt,  what  he  has  already  said. 


that  this  contest  be  not  further  conthiued, 
and  so  recommends.'  As  to  the  formal  ex- 
ceptions filed  on  the  16th  of  December,  1900, 
we  cannot  hold  that  there  was  no  evidence 
to  impeach  the  returns  of  election  boards, 
because  from  the  examination  made  of  the 
ballot  boxes,  the  returns,  the  tally  sheets, 
and  the  ballots  therein  contained,  and  of  the 
other  competent  evidence  submitted  to  the 
examiner,  it  appears  that  if  there  was  no 
fraud  in  the  conduct  of  the  election,  then 
the  election  was  very  carelessly,  if  not  ille- 
gally, conducted;  and  for  these  reasons  the 
commissioner  and  examiner  was  justified  in 
making  up  the  figures  of  his  report  as  he 
did.  The  formal  exceptions  are  overruled, 
together  with  the  exceptions  filed  upon  the 
10th  December,  1900,  in  the  form  of  a  peti- 
tion of  Peter  E.  Lyons,  and  the  report  of  the 
examiner,  filed  upon  the  10th  December,  1900, 
is  finally  confirmed.  Counsel  is  directed  to 
prepare  a  formal  decree  carrying  out  the  rec- 
ommendations of  the  commissioner  and  ex- 
aminer in  his  report." 

Decree:  "Now,  January  7,  1901,  whereas, 
the  exceptions  to  the  final  report  of  the  com- 
missioner and  examiner  appointed  in  this 
case  were  dismissed,  and  the  final  report  of 
the  said  commisBloner  and  examiner  was 
confirmed  absolutely,  by  the  court  this  day; 
and  whereas,  In  said  report  it  was  found  by 
the  commissioner  and  examiner  that  at  the 
election  held  In  the  township  of  Wilkesbarre, 
Luzerne  county,  on  the  third  Tuesday  of  Feb- 
ruary, 1809,  there  were  cast  for  John  Brogan 
for  the  office  of  school  director  one  hundred 
and  sixty-one  legal  votes,  that  there  were 
cast  for  Thomas  McAndrew  for  the  office  of 
school  director  one  hundred  and  thirty-six 
votes,  that  there  were  cast  for  William 
Smith  for  the  office  of  school  director  one 
hundred  and  six  legal  votes,  that  there  were 
cast  for  Peter  B.  Lyons  for  the  office  of 
school  director  ninety-four  legal  votes,  and 
that  there  were  cast  for  Peter  Buczar  for  the 
office  of  school  director  eighteen  legal  votes: 
Therefore,  after  consideration,  and  for  the 
reason  set  forth  in  the  final  report  of  the 
commlBsioner  and  examiner  and  in  the  opin- 
ion this  day  ffied,  it  is  ordered,  adjudged, 
and  decreed  as  follows:  First.  That  John 
Brogan  and  Thomas  McAndrew,  having  re- 
spectively received  a  majority  of  at  least 
fifty-five  and  thirty  votes  more  than  William 
Smith  and  Peter  E.  Lyons,  their  competi- 
tors, the  respondents,  of  the  legal  votes  pol- 
led for  school  directors  in  Wilkesbarre  town- 
ship at  the  election  held  in  said  township  on 
the  third  Tuesday  of  February,  1899,  are 
hereby  declared  to  be  duly  elected  to  the  said 
offices  of  school  directors  of  Wilkesbarre 
township  for  the  term  beginning  on  the  first 
Monday  of  June,  1890,  and,  when  they  shall 
have  taken  the  oath  of  office,  shall  have  and 
exercise  all  the  rights  and  powers  belonging 
to  the  said  offices  of  school  directors  of  said 
Wilkesbarre  township,  and  that  thereupon 
the  said  William  Smith  and  Peter  B.  Lyont 
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shall  no  longw  exercise  any  of  the  rights, 
powers,  and  dnttes  of  the  said  offices  of 
school  directors  of  WUkesbarte  township. 
Second.  That  the  said  Wllkesbarre  township 
school  district  shall  pay  the  cost  of  this  pro- 
ceeding," 

E.  F.  McGoTom,  for  appellants.  A.  C. 
Campbell,  for  appellees. 

PER  CURIAM.  We  are  satisfied,  from  an 
examination  of  this  case,  that  the'  decree 
entered  by  the  learned  Judge  of  the  court  be- 
low is  in  accord  with  the  facts  as  found,  and 
should  be  sustained.  We  therefore  affirm 
the  decree,  and  dismiss  the  specifications  of 
error.    Decree  affirmed. 


MILLER  et  al.  r.  DEAN  et  al. 

(Supreme  Court  of  Pennsylyaaia.    Mar  27, 

1901.) 

APPEAL— RKVIBW. 
The  eyidence  will  not  be  reviewed,  it  tend- 
ing to  prove  facts  supporting  the  judgment. 

Appeal  from  court  of  common  pleas,  Fay- 
ette county. 

Action  by  Annie  H.  Miller  and  others 
against  Silas  L.  Dean  and  others.  Judgment 
for  defendants.    PlaintiCTs  appeal.    Affirmed. 

Edward  Campbell,  tor  appellants.  H.  L. 
Robinson,  Daniel  Sturgeon,  and  R.  W.  Daw- 
son, for  appellees. 

MITCHELL,  J.  This  Is  a  second  eJec^ 
ment  by  two  of  the  heirs  of  Ann  Miller  for 
an  undivided  interest  in  certain  land  convey- 
ed by  Ann  Miller  and  her  husband  to  the 
appellees.  Former  ejectments  depending  on 
the  same  title  resulted  in  judgments  for  de- 
fendants, and  are  reported  In  175  Pa.  599, 
34  Atl.  958,  and  175  Pa.  618,  34  AU.  964. 
The  plaintiffs'  claim  is  based  on  the  fact  that, 
Ann  Miller's  title  being  only  as  cestui  que 
trust  in  a  settlement  to  her  sole  and  separate 
use,  her  deed  was  voidable  at  the  instance 
of  her  heirs.  The  defense  was  that  after  the 
death  of  her  husband  Ann  Miller  had  made 
the  title  good  by  receipt  of  part  of  the  pur- 
chase money  and  other  acts  of  ratification 
equivalent  to  a  redelivery  of  the  deed.  On 
a  case  stated  the  judge  so  found,  and  his  judg- 
ment was  affirmed  in  the  casas.  175  Pa., 
and  34  Atl.,  supra.  It  Is  now  contended  by 
appellants  that  the  case  stated  in  the  pre- 
vious action  imadvisedly  conceded  the  facts 
of  the  ratification,  and  that  the  present  cise 
stands  on  a  different  footing.  To  the  extent 
that  the  case  was  open  for  determination  on 
Its  own  evidence,  this  is  conceded.  But  the 
only  difference  is  that  here  the  question  of 
ratification  was  for  the  jury.  It  was  submit- 
ted to  them,  with  proper  instructions  based 
on  the  law  as  laid  down  in  the  previous 
case,  and  they  have  found  for  defendants  en 
that  gronnd.  It  la  not  worth  while  to  reiview 
the  evidence  as  the  facts  It  tended  to  prove 


axe  substantially  the  same  as  appear  In  the 
optnlcm  of  the  Jndge  on  page  810  of  the  re- 
port in  175  Pa.,  and  page  962,  34  Aa  The 
verdict  here,  therefore,  established  the  de- 
fendants' title  on  the  same  ground  aa  the 
judgment  on  the  case  stated  there.  There 
is,  therefore,  no  real  difference  in  the  cases. 
Judgment  affirmed. 


BANKARD  et  al.  t.  SHAW. 

(Supreme  0>urt  of  Pennsylvania.    May  27, 
1901.) 

UARRUSD  WOHBN— CONTRACT  FOR  UIPROVINO 
SEPARATE!  ESTATE. 

1.  Under  Act  April  11,  1848  (P.  L.  536),  Pro- 
vidian that  property  which  shall  accrue  to  a 
married  woman  during  coverture  shall  be 
"owned,  used,  and  employed"  by  her  as  her 
separate  property,  she  can  contract  for  erec- 
tion of  a  house  on  her  separate  estate. 

2.  Where  a  contract  for  the  erection  of  a 
house  on  the  land  of  a  married  woman,  thongh 
made  in  the  name  of  the  husband,  is  entered 
into,  and  the  materials  are  furnished  and  the 
■work  is  done,  with  her  Icnowledge,  approbation, 
and  concurrence,  it  will  be  presumed  that  be 
was  acting  as  her  agent,  and  a  contract  by  her 
to  pay  for  the  improvements  will  be  implied. 

Appeal  from  court  of  common  pleas,  Fay- 
ette cotmty. 

Action  by  Minnie  Birch  Bankard  and  oth- 
ers against  Eliza  Shaw  and  another.  Judg- 
ment for  d^endants,  Plaintiffs  appeaL  Af- 
firmed. 

The  following  is  the  opinion  of  the  court 
below  on  refusing  new  trial: 

"This  is  an  action  of  ejectment  regarding 
the  title  to  lots  Nos.  2G0  and  261  in  Ashman 
and  Torrence  addition  to  the  bcM:ough  of  New 
Haven,  Fayette  county,  Pennsylvania.  May 
8,  1883,  Llndsey  Warman  et  ux.  conveyed 
said  lots  to  Sarah  E.  Birch.  June  30,  1883, 
Samuel  Birch,  husband  of  Sarah  E.,  signed 
a  written  contract  with  James  Calhoun  & 
Co.,  providing  tor  the  erection  of  a  dwelling 
house  on  the  same;  on  the  completion  of 
which  there  was  a  balance  claimed  by  the 
contractors  of  $379.22,  for  which  a  mechan- 
ic's Hen  was  filed  January  22,  1884,  at  No. 
760>  mechanic's  lien  doclcet,  on  which  a  sci. 
fa.  was  issued  at  No.  289,  September  term, 
1886,  and  was  regularly  prosecuted  until  it 
was  on  the  list  for  trial  at  March  term,  1888^ 
and  then,  as  appears  of  record,  was  'settled.' 
but  was  not,  nor  has  it  ever  been,  satisfied. 
By  deed  dated  May  3,  1867,  and  acknowledg- 
ed June  3,  1887,  Sarah  B.  Birch  et  al.  con- 
veyed the  said  premises  to  Minnie  Birch  et 
al.,  children  of  the  grantors  and  plalntUfa 
herein,  for  the  consideration  of  one  dollar; 
which  deed  was  recorded  January  16,  1888, 
in  Deed  Book  75,  page  275.  The  settlement 
of  the  sci.  fa.  was  affected  by  Sarah  B.  Birch 
giving  her  note  March  13,  1888^  to  Calhoun 
&  Co.,  for  the  balance  due  ($287.32),  and  on 
her  failure  to  pay  the  same  they  sued  and 
recovered  Judgmmt  at  No.  408,  September 
term,  1888,  and  on  Aprils  1890,.  issued  a 
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vend.  ex.  at  No.  16,  June  term,  1890,  and 
sold  the  said  lots  May  10,  1880,  as  the  prop- 
erty of  Sarah  E.  Blrcn,  to  HUiza  Shaw,  for 
the  consideration  of  eight  hundred  dollars; 
and,  after  payment  of  costs  and  the  judg- 
ment debt  and  other  Uens,  a  balance  of  $331.- 
US  was  diatribated  to  Mrs.  Birch.  The  ploin- 
tifffl  herein  claim  title  nnder  the  omveyance 
to  them  of  June  S,  1887;  the  defendants 
under  the  said  sheriffs  sale,  in  pursu- 
:ince  of  which  a  deed  was  duly  executed  and 
acltnowledged  December,  1880.  These  facts, 
Inter  alia,  were  shown  on  the  trial,  and, 
after  the  jury  were  instructed  that  the  prin- 
cipal question  for  their  determination  was 
whether  the  contract  of  June  30,  1883,  sign- 
ed by  James  Calhoun  &  Co.  and  Samuel 
Birch,  was  acquiesced  in,  accepted,  and 
adopted  by  Mis.  Birch  as  her  contract,  they 
returned  a  verdict  for  the  defendants;  where- 
upon the  plaintiffs  moved  for  a  new  trial 
for  the  reason  that  the  court  erred  in  re- 
fusing to  charge  the  Jury  'that,  under  all 
the  evidence  in  the  case,  the  verdict  of  the 
Jury  must  be  for  the  plaintiffs.' 

"1.  Sarah  £.  Birch  being  a  married  woman 
In  1883,  was  she  capable  of  contracting  such 
debt  as  the  one  for  which  the  mechanic's 
lien  in  question  in  this  case  was  filed?  It  is 
well  settled  that  nnder  the  common  law  Mrs. 
Birch  was  not  capable  of  contracting  such 
debt,  and  whatever  ability  she  possessed  In 
that  regard  in  1863  was  due  to  the  provisions 
and  constructions  of  the  act  of  April  11, 
1848  (P.  L.  636),  which  act  provides,  inter 
alia,  'All  snch  property  of  whatever  name  or 
lUnd  which  shall  accrue  to  any  married 
woman  during  coverture,  by  law,  descent, 
deed  of  conveyance  or  otherwise  shall  be 
owned,  used  and  enjoyed  by  such  married 
woman  as  her  own  separate  property.'  This 
act  was  passed  for  the  purpose  of  increasing 
the  rights  and  enlarging  the  powers  of  maj> 
ried  women,  and  the  courts  have  given  it  a 
construction  in  harmony  with  such  purpose. 
If  the  words  'own,  use,  and  enjoy'  mean  any- 
thing. It  is  mwe  than  merely  the  right  to 
hold  the  title  to  real  estate  without  the 
rights  to  Improve,  repair,  or  cultivate  it  A 
reasonable,  and  the  most  conservative,  con- 
struction carries  with  it  these  rights,  and 
they  must  necessarily  authorize  and  em- 
power the  person  who  owns,  uses,  and  en- 
Joys  such  real  estate  to  contract  such  obliga- 
tions as  attend  such  Improvements  as  are 
necessary  to  adapt  the  premises  to  the  uses 
and  wonts  of  the  owner.  To  say  that  a  mar- 
ried woman  shall  not  have  the  power,  under 
the  act  of  1818,  to  contract  for  such  neces- 
sary improvements,  is  to  say  that  she  shall 
not  have  the  ordinary  means  of  controlling, 
using,  and  enjoying  her  separate  estate;  and 
thus  the  very  spirit  and  intention  of  the  act 
are  destroyed.  Her  power  to  contract  for 
Improvements,  as  weU  as  for  repairs,  is  in- 
separably Incident  to  hor  right  to  taiie  and 
bold  real  estate  for  her  own  use.  Conse- 
quently, in  1883«  Mis.  Birch  was  capable  ot 


contracting  for  the  erection  ot  a  house  on 
her  separate  estate.  Lippincott  v.  Hopkins, 
57  Pa.  328;  Lippincott  v.  Leeds,  77  Pa.  420; 
Appeal  of  Germania  Sav.  Bank,  95  Fa.  320; 
Botts  V.  Knabb,  116  Pa.  28,  8  Aa  33. 

"2.  If  she  were  able  to  contract  such  debt, 
was  her  conduct  such  as  to  make  the  agree- 
ment of  June  30,  1863,  signed  by  James  Cal- 
houn &  Co.  and  Samuel  Birch,  and  offered  In 
evidence  January  2A,  1900,  as  'Exhibit  No. 
1,'  her  contract,  and  was  the  debt  so  con- 
tracted an  existing  liability  at  the  time  she 
conveyed  the  premises  to  her  children?  H. 
M.  Kerr  testllied  that  he  was  a  memlier  of 
the  flrm  of  James  Calhoun  &,  Co.;  that  he 
wrote  the  contract  in  questicn;  that  it  was 
with  both  of  them  [Mr.  and  Mrs.  Birch],  al- 
though the  written  one  was  signed  by  only 
Mr.  Birch;  that  he  had  preliminary  talks 
with  Mr.  and  Mrs.  Birch  before  the  contract 
was  signed,  and  that  Mrs.  Birch  was  present 
when  it  was  signed,  and  that  she  was  fre- 
quently present  during  the  erection  of  the 
house,  and  that  she  did  most  of  the  talking 
in  giving  directions,  etc.,  while  the  work  was 
going  on;  that  changes  were  made  at  her 
suggestion;  and  that  Mr.  Birch  stated,  in 
the  presence  of  Mrs.  Birch,  that  the  building 
was  for  her.  W.  D.  McDowell,  who  was 
another  member  of  the  firm  of  Calhoun  &  Co., 
testified  that  he  was  present  when  the  con- 
tract was  signed;  that  BdLr.  and  Mrs.  Birch 
came  to  the  oiHce  of  Calhoun  &  Co.,  indicat- 
ing that  they  wanted  a  house  built;  that 
Mrs.  Birch  did  the  principal  part  of  the  talk- 
ing, and  was  present  when  the  agreement 
was  signed,  and  at  that  time  said  she  had 
other  property,  and  could  make  larger  pay- 
ments than  were  called  tor  in  the  contract 
This  testimony  is  not  denied,  and  it  was 
sufficient  to  satisfy  the  Jmry  that  notwith- 
standing the  contract  was  signed  by  Samuel 
Birch,  her  conduct  was  such  as  to  make  it 
her  contract  for  the  improvement  of  her  sep- 
arate estate.  Einstein  v.  Jamison,  85  Pa. 
aos,  was  a  scire  facias  on  a  mechanic's  lien. 
The  property  was  owned  by  the  wife.  The 
contract  was  made  by  her  husband.  The 
wife  was  present  and  luiew  of  It  and  di- 
rected the  work.  The  defense  was  that  she 
had  not  contracted,  and  was  not  liable  to 
pay,  for  the  work.  In  this  case  the  supreme 
court  say:  The  contractor  testified  that  Mrs. 
Jamison  was  present  during  a  part  of  the 
time  the  contract  for  the  work  was  being 
made;  that  during  its  progress  she  came 
to  his  house  to  get  him  to  do  the  work,  and 
several  times  sent  after  him  to  come  and 
do  it  She  was  frequently  present  directing 
as  to  the  manner  in  which  she  desired  the 
work  done,  and  told  him  when  she  would 
make  payment  •  •  •  While  the  courts 
should  carefully  protect  married  women  in 
the  enjoyment  of  their  separate  property, 
and  not  permit  it  to  be  unjustly  charged  with 
an  incumbrance,  yet  they  should  not  be  per- 
mitted to  enhance  the  value  of  their  property 
at  the  expense  of  an  Innocent  and  confldtng 
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contractor.  If  the  materials  were  fumlBhed 
and  uBed  in  the  improvement  of  her  property 
by  her  directions,  or  with  her  knowledge  and 
assent,  and  were  reasonably  necessary,  and 
there  was  no  agreement  that  her  property 
should  not  be  llab]e  therefor,  the  law  will 
give  a  lien  thereon  for  the  value  of  the 
materials.'  Sevan  v.  Thackara,  143  Pa.  182, 
22  Atl.  873,  was  a  scl.  fa.  on  the  mechanic's 
Hen.  Mrs.  Thackara  was  the  owner  of  the 
property.  A  contract  was,  in  writing,  made 
by  her  husband,  of  one  part,  and  Kitzelman, 
contractor,  of  the  other  part  The  plaintiff 
had  furnished  material  to  the  contractor  for 
the  bouse.  The  court  below  found  in  favor 
of  the  plaintiff.  On  appeal  the  supreme  coiirt 
said  (page  198,  143  Pa.,  and  page  874,  22 
Atl.):  'One  general  ground  of  defense  in  the 
conrt  below  was  that  under  the  evidence 
there  could  be  no  recovery  for  any  part  of 
the  materials,  mainly  because  the  contracts 
were  with  the  husband  alone,  and  Mra. 
Thackara,  owner  of  the  lot,  was  not  a  party 
thereto.  •  •  ••  Page  199,  143  Pa.,  and 
page  874,  22  Atl.:  'It  was  erected  under  a 
contract  made  with  the  husband,  and,  as 
the  facts  abundantly  show,  with  the  knowl- 
edge, approbation,  and  concurrence  of  the 
wife.  It  Is  true,  the  husband  made  the  con- 
tract In  his  own  name,  but  the  building  con- 
tracted for  was,  with  the  knowledge  and  con- 
currence of  the  wife,  designed  and  erected 
for  her;  and  therefore,  in  making  the  con- 
tract, the  husband  may  be  regarded  in  law 
as  the  agent  of  the  wife,  as  much  so  as  If 
be  had  avowedly  acted  by  her  express  au- 
thority.' Forrester  v.  Preston,  2  Pittsb.  R, 
296;  Jobe  v.  Hunter,  166  Pa.  6,  30  AtL  462; 
l>urvis  V.  Brumbaugh's  Assigned  Estate,  8 
Pa.  Super.  Ct  292.  Under  the  testimony  in 
this  case  the  Jury  were  clearly  warranted  in 
determining  that  the  contract  was  entered 
Into,  the  materials  furnished,  and  the  work 
done  with  the  knowledge,  approbation,  and 
ccncurrence  of  Mrs.  Birch,  and  under  such 
facts  the  law  will  presume  that  her  husband 
was  acting  as  her  agent,  and  will  imply  a 
contract  by  her  to  pay  for  the  Improvements 
thus  placed  on  her  separate  estate;  and  the 
impaid  balance  on  the  aforesaid  mechanic's 
lien  was  an  existing  liability  of  Mra.  Sarah 
Birch,  June  3,  1887,  the  date  of  the  voluntary 
conveyance. 

"3.  Does  the  voluntary  conveyance  of  June 
8,  1887,  recorded  in  Deed  Book  75,  page  275, 
come  within  St  IS  Eliz.  ?  On  the  trial  of  this 
case  It  was  admitted  by  plaintiffs'  counsel 
that.  If  there  was  any  existing  debt  of  Mrs. 
Birch  due  James  Calhoun  &  Co.  at  the  time 
of  the  execution  of  the  voluntary  conveyance 
to  her  children,  and  the  collection  of  said 
debt  delayed,  hindered,  or  defeated  thereby, 
such  deed  would  be  void,  and  would  come 
within  the  'statute  of  fraudulent  conveyan- 
ces,' which  provides,  Inter  alia,  that  aU  lands 
conveyed  with  Intent  to  delay,  binder,  or  de- 
fraud creditora  shall  be  'utterly  void,  frus- 
trate and  of  none  effect,  In  pretense,  color. 


feigned  conaideratlcm,  expression  of  use  or 
any  other  matter  or  thing  to  the  contrary 
notwithstanding.'  Thomson  ▼.  Dougherty. 
12  Serg.  &  R.  448;  Geiger  v.  Welsh,  1  Rawle, 
348;  Brown  ▼.  McCormick,  136  Pa.  434,  19 
Aa  1020;  MarshaU  v.  Roll,  139  Pa.  399,  20 
Atl.  999.  Therefore,  as  to  debt  of  Calhoun 
&  Co.,  represented  by  the  aforesaid  me- 
chanic's lien,  this  voluntary  conveyance  is 
void,  and  comes  within  St  13  Eliz.  It  is 
contended  on  behalf  of  the  plaintiffs  that  this 
case  comes  within  the  rule  which  holds  that 
a  Judgment  against  a  married  woman  could 
be  taken  only  for  necessaries  contracted  for 
by  herself,  or  in  some  of  the  cases  enumerat- 
ed by  the  act  of  assembly,  and  that  the  facts 
to  fix  her  liability  must  affirmatively  appear 
on  the  record.  Dorrance  v.  Scott,  3  Whart 
300,  31  Am.  Dec.  509;  Hecker  v.  Haak,  88 
Pa.  238;  Hugus  v.  Glass  Co.,  96  Pa.  16.  It 
is  not  within  our  province  at  this  time,  nor 
do  we  undertake,  to  pass  on  the  legality  and 
regularity  of  the  mechanic's  lien  filed  Jan- 
uary 22,  1884,  at  No.  766;  but,  having  de- 
termined tliat  the  debt  for  which  it  was  en- 
tered was  a  liability  of  Mn.  Birch,  and  con- 
tracted for  by  her  through  her  agent,  for 
the  Improvement  of  her  separate  estate,  with- 
in the  provisions  of  the  act  of  1848,  ad- 
vantage of  the  aforesaid  rule,  if  she  wished 
to  avail  heraelf  of  it,  should  have  been  taken 
by  her  on  an  application  to  strike  off  the 
mechanic's  lien,  or  on  the  trial  of  the  scl.  fa.; 
but  she  not  only  did  nothing  of  that  kind, 
but  recognized  the  same  as  legal  and  valid, 
made  payments  on  account  thereof,  and  in 
1888,  after  the  passage  of  the  act  of  June  3, 
1887,  while  Calhoun  &  Co.  were  prosecuting 
their  scl.  fa.,  and  when  she  unquestionably 
was  able  to  give  a  valid  obligation  for  the 
improvement  of  her  separate  estate,  she  rec- 
ognized her  liability,  ratified  all  that  had 
gone  before,  and  settled  the  scl.  fa.  proceed- 
ing by  giving  her  note  for  the  balance  due; 
and,  as  is  said  In  Swayne  v.  Lyon,  67  Pa. 
440:  'When  the  law  makes  her  [married 
woman]  competent  to  contract  in  any  partic- 
ular case,  it  clothes  her,  as  a  logical  conse- 
quence, with  all  the  capacity  necessary  to 
give  a  full  remedy  to  the  party  with  whom 
she  contracta'  Under  Shryock  v.  Buckman, 
121  Pa.  255,  15  AU.  480,  1  L.  R.  A.  533,  no 
doubt  the  mechanic's  lien  in  this  case  was 
defective,  and  upon  the  trial  of  the  sd.  fa. 
Mrs.  Birch,  upon  plea  and  due  proof  of  cov- 
erture, would  have  been  entitled  to  Judg- 
ment; but  no  such  plea  was  Interposed;  the 
plaintiffs  herein  claiming  that,  in  conse- 
quence of  it  appearing  on  the  face  of  the  me- 
chanic's lien  that  Sarah  E.  Birch  was  a  mar- 
ried woman,  such  plea  was  unneceiHary. 
However,  no  fraud  or  mistake  being  alleged 
in  this  case,  the  action  of  Mn.  Birch  in  rec- 
ognizing the  claim  and  giving  her  note  there- 
for March  13,  1888,  is  such  ratification  and 
recognition  of  her  liability  for  the  improve- 
ment of  her  separate  estate  as  to  take  it  out 
.  of  the  operation  of  the  rule  claimed  on  btiialf 
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of  Uie  plaintiffs.  In  Investment  Co.  t.  Roop, 
132  Pa.  49ti.  19  AtL  278,  after  discussing  the 
act  of  1887,  'Which  was  In  force  when  the 
note  In  question  -waa  given,  the  chief  Justice 
ufs  the  act  unfetters  a  married  woman  'for 
three  purposes,  viz.:  (a)  Where  sh£  engages 
In  trade  or  business;  (h)  in  the  management 
of  her  separate  estate;  and  (e)  for  neces- 
lules.  For  any  of  these  purposes  she  may 
bind  herself  and  her  estate  or  business  by 
her  contracts,  and,  I  have  no  doubt,  may 
lawfully  confess  a  Judgment.  But  beyond 
this  we  do  not  think  the  act  confers  any  pow- 
er. It  is  entirely  proper  that  the  law  should 
clothe  her  with  sufficient  power  to  properly 
manage  her  separate  estate;  and  when  It 
aaUiorizes  ber  to  embark  in  business  It  is 
right  that  she  should  be  held  to  ber  con- 
tracts, which  can  only  be  done  by  autbor- 
IziQg  her  to  make  such  contracts.'  In  view 
of  which,  suppose  Mrs.  Birch,  on  March  13, 
IS8S,  had  given  to  Calhoun  &  Co.  ber  Judg- 
ment note,  instead  of  the  one  she  did.  If  the 
debt  were  for  the  improvement  of  her  sep- 
arate estate,  could  it  be  questioned  but  that 
wben  the  note  came  due  Calhoun  A  Co.  could 
have  secured  Judgment  thereon,  and  under 
proper  proceedings  the  sheriff  could  have  sold 
any  of  the  separate  estate  of  Mrs.  Birch,  and 
given  to  the  purchaser  such  title  as  Mrs. 
Bht:h  bad  thereto  at  the  time  of  sale;  the 
only  difference  between  which  and  this  case 
would  be  in  the  manner  of  securing  Judg- 
ment, the  regularity  of  which  at  No.  408, 
September  term,  1888,  is  not  questioned? 
We  are  therefore  of  opinion  that  this  part  of 
plaintiffs'  contention  is  also  without  merit 
Patrick  V.  Smith,  166  Pa.  620,  30  AU.  1044; 
Euhn  T.  Ogilvie,  178  Pa.  303,  36  AU.  967." 

R.  P.  Kennedy  and  Edward  Campbell,  for 
appellants.  Wm.  C.  McKean  and  Wm.  A. 
Hogg,  for  appellees. 

PER  CURIAM.  The  judgment  Is  afOrmed 
on  the  opinion  of  the  court  below. 


In  n  BOBBINS'  ESTATB. 

(Supreme  Court  of  Pennsylvania.    May  27, 

1901.) 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS  — 
WHAT  PASSES— INTEREST  UNDER  WILL. 
Under  a  will  making  a  gift  to  nephews  or 
to  their  issue  at  the  end  of  20  years,  and  after 
the  death  of  two  life  tenants,  a  nephew  has  an 
interest  which  passes  by  his  assignment  for 
the  l>eneflt  of  crieditors. 

Appeal  from  orphans'  court,  Philadelphia 
eonn^. 

In  the  matter  of  the  estate  of  John  Bob- 
bins, deceased.  From  a  decree  on  account- 
tag  by  the  executors,  holding  that  the  inter- 
est of  John  T.  Bobbins  In  said  estate  passed 
nnder  bis  assignment  for  the  benefit  of  cred- 
itors, he  appeals.    Affirmed. 

The  following  is  the  (^hilon  of  the  court 
below  (Ashman,  J.): 


"If  the  distinction  between  a  contlngn*' 
interest  and  a  mere  expectancy,  as  put  kV 
Gibson,  J.,  in  De  Haas  vs.  Bunn,  2  Pa.  33Si. 
is  adopted,  it  will  greatly  simplify  the  ques- 
tion to  be  decided.  He  described  an  expect- 
ancy as  'a  bare  hope  of  succession  t» 
property  of  another,  such  as  may  be 
talned  by  an  heir  apparoit'  Such  a  hope  Mt 
Inchoate.  It  has  no  attribute  of  property,  i» 
without  appreciable  value,  and  the  interest  t»- 
whlcb  it  relates  is  nonexistent  and  may  sev- 
er exist  A  contingent  interest  on  the  otlKr- 
hand,  is  an  actual  creation,  whose  exlstencB-' 
may  be  cut  off  by  few  or  many  contingenclcik 
but  whose  very  existence  gives  it  a  possitite- 
value.  The  dividing  line  is  very  sharp^. 
drawn  by  the  cases.  Thus,  in  HumphrsT^ 
Iiessee  v.  Humphreys,  1  Yeates,  427,  the  Imt- 
[St  4  Anne]  was  made  to  answer  the 
poses  of  a  commercial  people,  and  to 
the  payment  of  Just  debts;  and  it  meant 
comprehend  all  possible  titles,  contingent  i 
otherwise,  in  lands,  where  there  was  a 
Interest  but  not  such  as  that  of  an  heir  a 
parent'  The  distinction  was  emphasized 
Day  V.  Insurance  Co.,  Ill  Pa.  607,  4 
748,  where  a  policy  of  life  insurance  payat 
to  his  legal  representative  was  attached 
the  lifetime  of  the  insured,  and  where 
attachment  was  held  to  be  nugatory  becas 
the  rights  in  the  policy  were  Inchoate  becau 
they  fell  if,  the  assured  failed  to  pay 
premium  or  surrendered  the  i>ollcy,  and  u»- 
cause  no  action  could  be  brought  in  his  life- 
time  against  the  insurer.  In  re  Wetmoivb 
4  Am.  Bankr.  R.  335,  102  Fed.  290,  where 
Interest  of  the  bankrupt  devisee  was  cont 
gent  not  only  upon  the  living  to  a  certatai 
day,  but  upon  the  failure  of  the  previa^ 
taker  to  appoint  under  a  general  power.  M» 
position  was  said  'not  to  be  dlstinguisbalilr 
from  the  position  of  an  heir  apparent  wk» 
will  succeed  to  an  estate  if  he  outlive 
owner,  and  if  the  owner  do  not  make  a 
in  favor  of  some  other  person.  This,  koiw- 
ever,  is  a  mere  hope  of  succeeding  to  tbe 
estate.'  Whether  in  the  case  before  us  tfe» 
n^hcw  took  a  vested  interest  subject  to  ft» 
devested  upon  bis  dying  before  the  life  tes»- 
ants  and  before  the  sale,  or  whether  bis  te- 
terest  was  contingent  upon  the  happening  eff 
those  events,  it  was  manifestly  somethlBS' 
more  than  an  expectancy.  To  limit  the  qve«- 
tlon  still  further,  it  is  not  necessary  to  de- 
termine whether  the  interest  could  be  tbe 
subject  of  an  attachment  execution.  Tte- 
singie  inquiry  is  whether  It  would  pass  nnder 
an  assignment  for  the  benefit  of  creditonL 
The  heart  of  such  a  contract  is  the  denudi^e 
of  the  debtor  of  every  title  and  Interest  wblcft. 
he  possesses  or  to  which  he  may  Justly  Imr 
claim,  towards  the  satisfaction  of  his  debts; 
and  it  is  based  upon  a  valuable  considcsm- 
tlon,  because  its  effect  Is  to  facilitate  a  settle- 
ment of  those  debts.  The  Interest  of 
nephew  In  the  wharf  property,  call  it  ve 
or  contingent  could  have  been  sold  by 


and,  it  is  conceivable,  might  have,  been  Mm 
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moat  valuable  asset  By  what  equitable 
principle  was  It  excluded  from  passing  under 
tbe  Instrument  In  which  he  and  his  co-part- 
ner, 'desirous  of  apprc^riatlng  all  their  prop- 
erty for  tbe  benefit  of  their  creditors,'  assign- 
ed 'all  their  goods,  titles,  effects,  and  prop- 
^xty  of  every  kind,  real,  personal,  or  mixed' 
of.  them  Individually  and  as  a  firm,  for  the 
creditors,  firm  and  individual,  of  the  assign- 
ors.' in  Higden  v.  Williamson,  S  P.  Wms. 
132,  the  devise  was  to  such  of  the  children 
of  A.  as  shall  be  living  at  his  death.  B.,  a 
sen,  became  bankrupt  In  A.'s  lifetime.  His 
interest  was  clearly  contingent,  but  it  was 
held  liable  to  bankruptcy,  for  the  reason  that 
the  son  might  at  any  time  have  released  It 
In  other  words,  It  was  a  real  interest  snd 
not  what  Gibson,  J.,  felicitously  termed  a 
'hope.'  For  the  reason  that  no  judgment  can 
be  given  until  the  happening  of  the  contin- 
gency. It  was  held  in  Patterson  v.  Caldwell, 
124  Pa.  465,  17  AU.  18,  that  an  attacbment 
execution  could  not  grasp  expectancies  or  con- 
tingent Interests.  But  It  was  also  said  that 
'equity  will  uphold  an  assignment  of  contin- 
gent interest  and  expectancies,  and  things 
resting  in  mere  possibilities.'  So,  In  Ke  Wet- 
raore,  supra,  where  the  Interest  of  the  bank- 
rupt was  compared  to  the  mere  expectancy 
of  the  heir,  the  court  added:  'In  equity  his 
assignament  might  be  enforced  as  an  agree- 
ment to  convey,  but  only  if  a  valid  considera- 
tion had  passed  between  the  parties.'  In 
SerrlU's  Estate,  Wickersham's  Appeal  (Fa. 
Sup.)  1  Atl.  913,  the  interest  of  the  assignee 
was  contingent  upon  the  death  of  the  life 
tenant  without  leaving  issue  and  the  assign- 
ment was  of  'the  personal  estate,  of  every 
tdnd,  quality,  and  description,'  to  which  he 
was  entitled  "by  virtue  of  said  will.'  The  as- 
signment it  was  decided,  carried  with  It  the 
ctmtlngent  Interest,  although  the  latter  did 
not- vest  until  twenty-three  years  after  the 
assignment  In  Whelen  v.  Phillips,  151  Pa. 
112,  25  Atl.  44,  the  interest  contingent  upon 
tbe  survival  of  the  assignor  was  held  to  have 
passed  under  the  assignment  executed  in  the 
lifetime  of  the  testator.  We  cannot  distin- 
guish between  these  cases  and  the  present. 
To  attempt  to  separate  them  by  assuming 
that  the  interest  of  tbe  assignor  in  either  in- 
stance was  a  real  Interest  and  the  interest 
of  the  assignor  In  this  case  was  a  mere  ex- 
pectancy, like  the  hope  of  a  succession,  is  to 
confound  the  meaning  given  to  those  terms 
by  repeated  decisions.  The  gift  was  to  the 
nephews,  of  whom  the  assignor  was  one,  or 
to  their  issue  at  the  end  of  twenty  years,  and 
after  the  death  of  the  two  life  tenants.  This 
was  a  real  Interest  carved  out  by  the  will, 
and  it  has  nothing  in  common  with  the  hope 
entertained  by  an  heir  that  be  may  succeed 
to  his  ancestor's  estate,  or  the  hope,  almost 
as  vague,  of  the  legatee  in  Re  Wetmore,  su- 
pja,  that  he  might  outlive  the  life  tenant 
and  that  the  donee  of  the  power  might  fail 
to  appoint  Tbe  exceptions  to  the  adjudica- 
tfon  are  dismissed." 


John  Houston  Merrill,  for  appellant  Ber- 
nard Gilpin,  for  appellees. 

PER  CURIAM.  The  exceptions  filed  by 
John  T.  Bobbins  to  tbe  adjudication  of  the 
auditing  Judge  were  taken  Into  consideration 
and  passed  upon  by  tbe  court  in  bank.  The 
investigation  by  the  court  resulted  In  a  dis- 
missal of  the  exceptions  and  an  affirmance 
of  the  adjudication.  In  a  clear  and  concise 
opinion.  Judge  Ashman  sustained  the  adjudi- 
cation, which  was  approved  by  tbe  Judges 
constituting  the  court  The  cases  cited  and 
considered  by  the  coart  appear  to  support  the 
conclusion  arrived  at  We  therefore  affirm 
the  decree  and  dismiss  tbe  appeat  Decree 
affirmed 


NERVE  FOOD  CO.,  Limited,  v.  ROBERT- 
SON et  al. 

(Supreme  Court  of  Pennsylvania.    May  27, 
1901.) 

RBSCISSION  OF  CONTRACT— FRAUD— DiCLAT. 
One  of  the  defendants  advertised  for  sale 
his  business  of  manufacturing  a  "nerve  food" 
in  1885,  and  complainant  corporation  was  form- 
ed to  purchase  the  same,  the  settlement  being 
completed  on  June  15th.  The  secret  formnla 
for  the  manufacture  of  the  preparation  was 
communicated  to  the  purchasers,  and  used  by 
them  for  over  four  years,  when  a  bill  was  filed 
for  the  rescission  of  the  contract  on  the  ground 
of  fraud.  The  formula  became  Imown  to  many 
people  by  reason  of  the  proceedings.  Held, 
that  the  bill  should  be  dismissed  for  laches. 

Appeal  from  court  of  common  pleas,  Phila- 
delphia county. 

Bill  by  the  Nerve  Food  Company,  Limited, 
against  John  Robertson  and  another  to  res- 
cind a  contract  on  the  ground  of  fraud. 
From  a  decree  dismissing  the  complaint 
plaintiff  appeals,  and  brings  certiorari.  Af- 
firmed. 

The  following  are  tbe  findings  of  fact  and 
conclusions  of  law  in  the  court  below: 

"Tbe  court  finds  the  facts  as  follows:  (1) 
That  prior  to  April,  1895,  John  Robertson, 
one  of  the  defendants  herein,  was  the  owner 
and  proprietor  of  the  business  of  manufac- 
turing and  selling  'Robertson's  Nerve  Food,' 
at  1335  Girard  avenue.  In  this  city.  (2)  That 
on  April  11,  1895,  and  April  18,  1«96,  he  ad- 
vertised said  business  for  sale,  stating  there- 
in that  the  business  had  'netted  for  tbe  past 
two  years  nearly  $6,0(X)  above  expenses, 
without  advertising.'  There  is  no  proof  that 
this  averment  was  untrue.  (3)  In  May,  1896, 
Henry  Kom  called  upon  Robertson,  and  be- 
gan negotiations  with  the  latter  for  tbe  pur- 
chase of  said  business.  His  attention  was 
called  to  it  by  tbe  advertisements  above  re- 
ferred to.  Several  Interviews  took  place  be- 
tween the  parties,  but  without  result  As 
agent  for  Robertson,  William  S.  Moorbead, 
the  other  defendant  herein,  called  upon  Kom 
to  induce  him  to  purchase.  At  and  prior  to 
that  time,  Moorbead  had  an  agreement  with 
Robertson  that  he  should  be  paid  twenty- 
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five  per  cent  of  any  price  for  which  the 
bnslnees  should  be  sold  as  compauatlon  for 
his  services  In  selling  the  buBiness.  There  is 
no  eyidence  that  the  percentage  was  exces- 
sive for  the  sale  of  such  a  business.  The 
result  of  the  negotiatlouB  between  Moorhead 
and  Eom  was  that  they  agreed  to  form  a 
limited  partnerstklp  to  purchase  the  bnainess, 
the  bnslneBa  to  be  capitalized  at  |7,500,  Kom 
to  take  16,525  of  an  Interest  therein,  Moor- 
head to  take  $1,876  of  an  Interest  therein, 
and  one  Joseph  Moorhead  to  take  a  $100  in- 
terest therein.  (4)  There  is  considerable  tes- 
timony to  the  effect  that  the  transactions  of 
the  business  conducted  by  Bol>ert8on  were 
accurately  shown  by  entries  In  the  books, 
and  no  evidence  to  the  contrary.  These 
books  were  at  the  place  of  business.  Two 
witnesses  testified  that  Korn  examined  them 
before  tlte  purchase.  After  some  uncertain 
statements  upon  the  subject,  Korn  finally  de- 
nied that  he  had  so  examined  them,  but  there 
Is  no  evidence  that  the  opportunity  was  not 
afforded  to  him,  or  that  he  demanded  to  see 
them  and  was  refused  permission.  The 
probabilities  are  much  In  favor  of  his  having 
seen  them,  and  from  the  testimony  ofTered  it 
is  found  as  a  fact  that  he  did  examine  them 
before  the  purchase.  (5)  On  June  10,  1895, 
Kom  paid  to  Robertson  $500  on  account  of 
the  purchase.  At  the  time  of  settlement,  on 
June  15,  1895,  Kom  paid  the  balance  of  his 
|o,525.  Joseph  Moorhead's  Interest  was  con- 
tributed by  Robertson  with  the  knowledge  of 
all  the  parlies,  and,  William  S.  Moorhead  not 
being  at  that  time  prepared  to  contribute  his 
11,875,  the  Nerve  Food  Company,  Limited, 
the  plaintiff  in  this  case,  which  was  formed 
to  purchase  the  business,  gave  to  Robertson 
Its  note  for  that  amount  at  sixty  days,  and 
the  same  was  indorsed  by  William  S.  Moor- 
head. (6)  At  that  time  Robertson  executed 
the  agreement  attached  to  the  bill  as  Bx- 
blbit  A,  and  delivered  the  business,  and  as- 
signed to  the  company  all  the  personal  prop- 
erty, good  will,  letters  patent,  and  trade 
mark,  referred  to  in  said  agreement  At  th« 
same  time  Robertson  delivered  to  the  com- 
pany the  books  and  accounts  kept  by  him 
theretofore  in  the  buainees,  and  the  same 
remained  in  its  possession  for  from  six 
montlis  to  a  year.  Kom  and  Moorhead,  as 
officers  of  the  company,  constantly  examined 
said  books,  and  week  by  week  compared  the 
sales  made  by  them  with  the  sales  made  by 
Robertson  in  prior  years.  Thereafter  they 
were  taken  away  by  Robertson,  and  remain- 
ed In  his  possession  until  they  were  produced 
in  court  upon  the  trial  of  this  case.  (7)  On 
the  day  of  the  settlement  Robertson  com- 
municated the  formula  by  which  said  Nerve 
Food  was  manufactured,  and  on  that  day 
and  a  number  of  days  afterwards  for  about 
a  week  assisted  plaintiff  in  the  manufacture. 
He  advised  with  them  as  to  the  conduct  of 
the  business  until  they  stated  they  did  not 
need  tdm  any  more,  whereupon  plaintiff  gave 
to  him  the  following  paper:    '1335  Olraid 


Avenue,  PhUadelphla,   Pa.,  June  26,  ISBB- 

We,  the  Nerve  Food  Company,  Limited,  now 
understand  how  to  manufacture  the  Nerve 
Food,  and  John  Robertson,  from  whom  we 
have  pmrchased  the  same,  has  stood  by  m 
and  faithfully  performed  his  duty  in  glTing 
us  all  the  necessary  information,  how  to 
manufacture,  with  all  points  of  interest  re- 
garding the  Nerve  Food  business,  and  so  on; 
and  as  we  have  entered  into  the  secret  of  the 
Nerve  Food,  and  know  its  composition,  we 
are  perfectly  satisfied  that  we  have  made  a 
good  bargain  and  have  an  excellent  thing, 
and  intend  to  do  onr  doty  faithfully  and 
make  a  success  of  it,  and  if  we  do  not  we 
will  blame  no  one  but  OTn*seIves.  Respect- 
fully, Henry  Kom,  Wm.  S.  Moorhead,  the 
Nerve  Food  Company,  Limited.'  (8)  The 
compound  manufactured  by  Robertson  was 
made  entirely  from  the  brains  of  oxen.  The 
letters  patent  in  said  agreement  referred  to 
called  for  other  articles  to  be  used  in  coo- 
Jnnctlou  with  the  ox  brains,  but  their  use 
had  been  discontinued  prior  to  the  sale  to 
plaintiff.  Within  a  few  days  after  the  sale 
said  Kom,  then  and  now  an  officer  of  the 
company  plaintiff,  by  reading  the  letters  pat- 
ent, concluded  that  his  manufacture  was  not 
covered  by  the  letters  patent,  and  spoke  to 
Robertson  about  it.  After  some  consultation 
on  the  subject,  It  was  agreed  between  them 
that  a  chemical  analysis  of  the  component 
parts  of  ox  brains  should  be  made,  and  a 
new  patent  applied  for  by  Robertstm,  which, 
if  granted,  should  be  assigned  to  plaintiff, 
each  party  paying  one-half  of  the  cost  of  ob- 
taining and  assigning  the  patent  An  an- 
alysis was  made,  and  a  pat«it  applied  for, 
which  was  amended  several  times,  and  after- 
wards, on  a  statement  from  the  patent  office 
that  it  would  not  be  allowed.  It  appears  to 
have  been  abandoned.  This  occurred  in 
1896,  and  was  known  to  plaintiffs.  (9)  When 
the  note  of  $1,875  fell  due  it  was  canceled, 
and  a  receipt  Indorsed  thereon  as  follows: 
'Received  payment  of  the  within  note  in  full. 
John  Robertson,*— and  it  was  delivered  to 
William  S.  Moorhead.  At  the  same  time  the 
latter  gave  to  Robertson  a  receipt  in  fnll  for 
services  In  selling  the  business.  (10)  Some 
two  years  later  Rol>ertson  made  a  tentative 
offer,  unaccompanied  by  any  tender  of  mon- 
ey, to  Kom,  representing  the  plaintiff,  to  buy 
back  the  business  for  ten  thousand  dollars, 
and  organize  a  company  to  conduct  it  Kom 
testifies  that  he  did  not  regard  the  offer  as 
made  in  good  faith,  and  it  was  declined. 
Several  witnesses  testified  that  in  declining 
the  proposition  he  said  that  he  had  held  the 
business  through  the  hard  times,  and  thought 
that  he  would  hold  on  to  It  and  get  more 
for  it  He  himself  testifies  that  he  may  have 
so  remarked,  but  that  he  had  no  recollection 
of  the  fact  ai)  On  Octol>er  27,  1880,  plain- 
tiff tendered  back  to  Robertson  an  asslgn- 
'  ment  of  the  letters  patent  and  trade-mark, 
and  the  busineas  as  It  thai  waa,  and  a  bill  of 
sale  of  the  personalty  recetrad^br  them. 
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Robertson  refused  to  accept  them.  (IS)  Tbe 
present  bill  was  filed  November,  1889,  and 
prays  a  rescission  of  the  agreement  tmder 
which  they  had  been  acting  during  the  Inter- 
vening time.  During  that  time  plaintiff  had 
carried  on  the  business,  and  the  secret  formu- 
la had  been  communicated  to,  and  Is  known 
by,  Henry  Kom  and  his  son  Thomas  R. 
Kom,  and  by  the  present  proceeding  may 
have  become  known  to  many  other  people. 
"The  court  finds  the  law  as  follows:  (1) 
The  rights  and  liabilities  of  the  parties  must 
be  determined  by  the  agreement  of  June  15, 
1885,  attached  to  the  blU  as  Exhibit  A,  and 
all  prior  statements  and  negotiations  between 
the  parties  must  be  conclusively  presumed  to 
be  merged  In  that  agreement.  (2)  As  plain- 
tiffs admit  that  Robertson  did  transfer  to 
them  (a)  all  his  right,  title,  and  inta«st  in 
letters  patent  No.  283,147,  and  trade-mark 
No.  20,318,  (b)  the  good  will  of  the  business 
theretofore  carried  on  by  him,  (c)  the  per- 
sonal property  mentioned  in  the  schedule  at- 
tached to  the  agreement,  and  no  fraud  or 
misrepresentation  Is  proved,  the  bill  must  be 
dismissed.  (3)  A  bill  In  equity  for  rescission 
of  an  executed  contract  must  b6  filed  prompt- 
ly. The  failure  to  rescind  within  a  reason- 
able time  must  be  regarded  as  an  affirmance 
of  the  contract,  especially  where,  as  here,  the 
contract  affects  a  business  likely  to  be  In- 
fluenced by  lapse  of  time  and  methods  of 
transaction.  The  bill  in  the  case  was  filed 
at  too  late  a  date  after  the  facts  were  known, 
and  must,  therefore,  be  dismissed.  Leamlng 
v.  Wise,  73  Pa.  173;  Marble  (Jo.  v.  Wiggins, 
12  Pa.  Super.  Ct  577." 

Horace  M.  Rumsey  and  John  O.  Johnson, 
for  appellant.  Alex.  Simpson,  Jr.,  and 
Charles  F.  Van  Horn,  for  appellees. 

PER  CURIAM.  The  conclusion  arrived  at 
by  the  learned  judge  of  the  court  below  was 
fatal  to  the  plalntlfTB  contention,  and  Justly 
resulted  in  a  dismissal  of  the  bill.  A  suffi- 
cient condemnation  of  the  plalntifTs  claim 
appears  in  Learning  v.  Wise,  73  Pa.  173,  and 
In  Marble  Co.  v.  Wiggins,  12  Pa.  Super.  Ct 
677.    Judgment  affirmed. 


STORK  r.  CITY  OF  PHILADELPHIA. 

(Supreme  Court  of  Pennsylvania.    May  27, 
1801.) 

INDEFENDBNT  CONTRACTOR— NSaUaBNCB 
OF  CITY. 
Negligence  in  not  shoring  up  the  fouuda- 
tion  of  plaintiff's  house,  where  a  subwav  was 
being  constructed  adjacent  to  It  for  a  city  by 
a  contractor,  is  that  of  tbe  city;  the  city  re- 
taining the  right  to  determine  when  any  shor- 
ing up  of  foundations  should  be  done,  the  con- 
tractor to  receive  extra  compensation  therefor, 
and  having  refused  or  neglected  to  authoruie 
the  shoring  up  of  such  house  when  tbe  excava- 
tion was  made. 

Appeal  from  court  of  common  pleas,  Phila- 
delphia count/. 


Action  by  Annie  B.  Stork  against  tbe  city 
of  Philadelphia  for  injury  to  plaintifTs 
bouse,  claimed  to  have  been  caused  by  de- 
fendant's negligence  in  not  having  tbe  foun- 
dation of  said  bouse  shored  up  when  a  sub- 
way adjacent  thereto  was  being  constructed 
for  the  city  by  a  contractor.  There  was  a 
verdict  for  plaintiff  by  agreement  as  to 
amount,  subject  to  point  reserved  "as  to 
whether  or  not  there  is  any  evidence  in  tbe 
case  whtcb  would  Justify  the  plaintiff  in  re- 
covering against  the  defendant"  Judgment 
was  subsequently  rendered  for  plaintiff,  and 
defendant  appeals.    Affirmed. 

John  H.  Maurer  and  Francis  L.  Wayland, 
Asst  City  Sols.,  and  John  L.  Kinsey,  City 
Sol.,  for  appellant.  Charles  L.  Brown  and 
John  C.  Bell,  for  appellee. 

MITCHELL  J.  The  ondisputed  evidence 
shows  that  the  city  not  only  retained  tbe 
right  to  determine  when  any  underpinning 
or  shoring  up  of  foundations  should  be  done 
(such  work  being  tbe  subject  of  extra  com- 
pensation to  the  contractor),  but  did  In  fact 
refuse  or  neglect  to  authorize  the  shoring  up 
of  plaintiff's  house  when  the  excavation  was 
first  made.  This  omission  was  the  negli- 
gence complained  of  as  the  cause  of  the  In- 
Jury.  There  was  evidence,  therefore,  on 
which  the  case  must  have  gone  to  the  Jury, 
and,  under  the  agreement  of  the  parties,  tbe 
court  was  right  In  entering  Judgment  for  tbe 
plaintiff.    Judgment  affirmed. 


In  re  POREPAUGHS  BSTATB. 

Appeal  of  VAN  BEIL  et  al. 

(Supreme  Court  of  Pennsylvania.    May  27, 

1801.) 

BEQUESTS— ABATHMBNT— RIGHT  OF  WIDOW. 
Testator  bequeathed  the  interest  of  $25,000 
to  bis  wife  for  life,  with  disposition  over  of 
the  principal  to  his  brothers  and  sisters,  and  al- 
so gave  to  his  daughter  the  interest  of  $10,000 
for  life,  and  at  her  death  the  principal  to  her 
children.  The  total  personal  estate  was  less 
than  $25,000.  Held  that  though  the  widow 
was  entitled  to  the  interest  of  the  entire  fund, 
her  legacy  being  in  lien  of  dower,  and  therefore 
not  required  to  abate,  this  privilege  was  per- 
sonal, and  after  her  death  the  daughter  was  on- 
titled  to  the  interest  of  ^o/u  of  the  fund. 

Appeal  from  orphans'  court  Philadelphia 
county. 

In  the  matter  of  the  estate  of  Albert  Fore- 
paugb,  deceased.  From  a  decree  sustaining 
exceptions  of  Ylolenta  B.  Roelofs,  stepdaugh- 
ter of  deceased,  to  an  adjudication  after 
death  of  his  wife  awarding  to  Mary  Van 
Bell  and  others,  his  sisters,  distribution  of 
the  entire  fund  In  the  hands  of  L.  H.  Red- 
ner,  trustee  under  his  will,  they  appeaL 
Affirmed. 

The  following  is  the  opinion  of  the  court 
below  (Ashman,  J.): 

"The  testator  bequeathed  to  his  wife  tot 
life  tbe  interest  of  $2S,0Qg^  with  ^dlsposiUon 
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oTer  of  tbe  principal  amongst  his  anrvlTlng 
brothers  and  slaters.  He  also  gave  to  his 
adopted  daughter  the  Interest  of  $10,000  for 
her  Ufe,  and  at  her  death  the  principal  to 
her  children,  and,  If  she  should  leave  no 
child,  then  equally  to  his  said  brothers  and 
sisters.  Hie  total  personal  estate  amounted 
to  $16,777.71,  and  that  sum  was  awarded  in 
trust  for  the  widow;  her  legacy,  because  giv- 
en In  lien  of  dower,  not  being  called  to  abate. 
In  re  Haddock's  Estate,  16  Whly.  Notes  Cas. 
186.  On  the  death  of  the  widow  the  step- 
daughter claimed  that  ten  thirty-fifths  of  the 
fund,  representing  the  ratio  which  the  fund 
for  her  use  bore  to  that  for  the  widow, 
should  be  awarded  to  her  for  life.  There 
can  be  no  doubt,  we  think,  of  tbe  justice  of 
this  demand.  Tbe  privilege  accorded  to  the 
widow,  who,  by  virtue  of  her  dower.  Is  re- 
garded as  a  purchaser,  was  purely  personal, 
and  did  not  extend  to  the  brothers  and  sla- 
ters, who  are  volunteers.  The  privilege  died 
with  the  person  whom  It  was  Intended  to 
benefit,  and,  as  between  the  remaining  par- 
ties, the  legacies  abate  proportionably,  Jnst 
as  they  would  have  abated  if  the  bequest  of 
the  123,000  had  been  to  any  other  than  a  pur- 
chaser. The  exceptions  are  sustained,  and 
adjudication  and  award  amended  according- 
ly." 

Richard  C.  Dale,  for  appellants.  William 
I.  lYlpple  and  Alfred  Moore,  for  appellee. 

PER  CURIAM.  Upon  due  consideration 
of  the  provisions  of  the  will,  we  are  con- 
vinced that  the  court  did  not  err  in  sustain- 
ing the  exceptions  and  amending  the  adjudi- 
cation and  award.  We  therefore  dismiss  the 
assignments  of  error,  and  aflSrm  the  decree, 
on  the  clear  and  satisfactory  opinion  of 
Judge  Ashman.  Decree  affirmed  and  appeal 
dismissed  at  the  costs  of  tbe  appellants. 


FAHRia  V.  SOHIMPFP. 

(Supreme  Court  of  Pennsylvania.    May  27, 

1901.) 

ADMINISTRATOR'S  SALEi-LIABILITT  0!>  PUR- 
CHA8BR  FOR  BIO. 
A  purchaser  at  administrator's  sale  can- 
Dot,  after  the  sale  has  been  confirmed,  defend 
against  an  action  for  the  amoont  of  his  bid, 
on  tbe  ground  that  he  made  the  purchase  under 
in  arrangement  with  the  administrator  that  be 
ibooid  be  liable  only  for  what  he  should  real- 
ise on  a  resale. 

Appeal  from  court  of  common  pleas,  Lack- 
awanna county. 

Action  by  Matilda  Fahrig,  administratrix 
of  Frank  E.  Fahrig,  against  Eugene  Schimpff. 
JodgmeQt  for  plaintiff.  Defendant  appeals. 
AflSrmed. 

The  following  is  the  opinion  of  tbe  court 
below  refusing  a  new  trial: 

"Upon  tbe  sale  by  an  administrator  under 
«(der  of  court  for  payment  of  the  debts 
sf  a  decedent,  tbe  liability  of  the  purchaser 


for  the  amount  of  his  bid  is  fixed  by  the 
return  and  confirmation,  and  he  cannot  set 
up,  in  an  action  to  enforce  it,  either  a  fail- 
ure of  title,  misrepresentations  by  the  ad- 
ministrator, or  othor  matter  attacking  the 
validity  of  the  sale.  His  day  in  court  to 
make  such  objection  is  at  the  return  of  the 
sale,  and,  if  he  submit  to  the  decree  of  the 
court  confirming  it,  be  cannot  afterwards  be 
heard  against  it  collaterally.  This  is  de- 
cided in  numerous  cases,  a  few  of  which 
only  need  be  referred  to.  Basbore  v.  Whis- 
ler,  S  Watts.  490,  was  an  action  on  a  bond 
given  by  a  purchaser  at  such  a  sale.  To  de- 
feat a  recovery  the  purchaser  set  up  a  de- 
fect in  the  title  as  well  as  misrepresentations 
by  the  administrator  as  to  the  effect  of  the 
sale,  but  it  was  held  that  neither  was  admis- 
sible. Fox  T.  Mensch,  3  Watts  &  S.  444, 
was  a  case  of  similar  character,  the  defense 
as  in  the  other  being  that  the  defendant  was 
induced  to  purchase  by  the  misr^reaenta- 
tlons  of  the  administrator,  and  the  same  rul- 
ing was  again  made.  'If  tbe  purchaser  has 
a  complaint,'  says  Sergeant,  J.,  'he  ought  to 
make  It  to  the  orphans'  court  before  con- 
firmation. Nor  are  the  representations  of 
the  administrator  to  the  purchaser  in  rela- 
tion to  the  property  relevant  As  ts  said  in 
Basbore  v.  Whisler,  3  Watts,  490,  it  was  tbe 
folly  of  the  purchaser  to  repose  confidence 
in  bis'  opinion  or  promise.  He  is  the  agent 
of  the  law,  acting  in  a  prescribed  path,  and 
any  representations  out  of  that  are  beyond 
the  scope  of  his  authority,  -and  the  repre- 
sentatives of  tbe  deceased  are  not  bound  by 
it'  Miles  V.  Divcn,  6  Watts,  148,  was  also 
an  action  by  an  administrator  for  purchase 
money.  The  purchase  was  of  241  acres,  at 
$16  an  acre;  the  purchaser  claiming  that  he 
was  misled  by  the  statement  of  the  adminis- 
trators, with  whom  he  had  gone  upon  the 
property  prior  to  the  sale,  that  no  part  of 
It  was  mountain  laud.  This  was  a  mistake, 
40  acres  of  it  in  fact  being  of  that  diarac- 
ter,  and  the  purchaser  took  reljring  on  the 
representations  otherwise,  but  it  was  held 
that  he  could  not  be  relieved  from  his  bar- 
gain. King  V.  Gunnison,  4  Pa.  171,  was  also 
an  action  for  tbe  amount  of  a  bid,  and  again 
the  decree  was  held  conclusive  upon  the 
purchaser.  'When  the  sale  is  confirmed  by 
the  court,'  says  Coulter,  J.,  'the  amount  bid 
becomes  due  from  tbe  bidder.'  In  "Van- 
dever  v.  Baker,  13  Pa.  121,  one  of  the  condi- 
tions fixed  by  the  order  was  that  the  sale 
was  to  be  made  subject  to  the  lien  of  an  ex- 
isting dower  mortgage,  but  the  defendant, 
who  was  tbe  purchaser,  was  permitted  to 
prove  that,  after  the  conditions  were  read, 
the  crier  stated  that  bidders  would  only 
have  to  pay  what  they  bid,  and  that  the 
amount  of  the  mortgage  would  be  deducted, 
and  that  this  was  the  clear  understanding 
of  all  who  attended  the  sale.  In  declaring 
this  to  be  inadmissible.  It  is  said:  'It  has 
been  ruled  more  than  once  in  this  court  that 
an  administrator  making  a  sale/ 
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ment  of  debts  was  merely  the  Instrament  ot 
title  court  for  effecting  xbe  purpose  of  the 
law.  *  ♦  •  In  every  contract  there  must 
be  persons  capable  to  contract  But  w'uat 
authority  has  the  crier  of  a  Judicial  sale  to 
make  a  contract  to  bind  the  creditors  and 
the  bfiro?  They  are  represented  by  the 
court  at  whose  order  the  sale  Is  made;  they 
make  the  coudltluns  of  sale.'  And'  again: 
'The  declarations  of  the  crier  after  he  had 
publicly  read  the  conditions  of  sale  In  di- 
rect hostility  to  them  were  not  evidence.  If 
the  purchaser  was  misled  by  these  declara- 
tions, he  had  his  day  in  court  for  relief.  He 
might  have  applied  to  the  court  to  set  the 
sale  aside,  and  not  confirm  it  to  his  preju- 
dice. It  Is  alleged  that  he  was  not  bound 
to  do  this,  because  the  return  was  the  act  of 
the  adinioistrator  alone.  He  was.  however, 
bound  to  do  so.'  Similar  doctrine  appearat 
also,  in  Sackett  t.  Twining,  18  Pa.  199,  67 
Am.  Dec.  690,  where  the  purchaser  bought, 
by  the  acre,  so  man}-  acres,  at  so  much  per 
acre,  with  leave,  however,  to  resurvey  the 
land  at  his  own  expense.  Without  availing 
hlnioelf  of  this  privilege,  be  allowed  the  sale 
to  be  returned  at  the  acreage  named  by  the 
administrator,  and  accepted  a  deed  based  up- 
on It.  To  a  judgment  given  for  the  balance 
of  purchase  money  he  Interposed  the  defense 
that  on  a  resurvey  afterwards  the  land  fell 
short  some  five  or  alx  acres.  With  r^ard 
to  this  the  court  says:  'We  cannot  overturn 
or  Impugn  the  decree  of  the  orphans'  court 
conflroilng  the  sale  in  this  collateral  pro- 
ceeding. It  was  a  judicial  sale.  As  an  In- 
dividual, the  administrator  had  no  authority 
wh&tever  to  make  the  sole.  But  as  an  of- 
floer  of  the  court  for  that  purpose  be  had, 
and  if  the  court  approved  of  his  proceedings, 
and  confirmed  the  sale,  it  became  valid  and 
binding,  except  for  fraud,  in  all  collatoral 
proceedings.  The  decree  of  confirmation 
fixed  the  administrator  for  the  amount  at 
the  purchase  money  for  which  he  was  ac- 
countable to  the  heirs,  and  which  he  was 
bound  to  distribute,  under  the  direction  of 
tho  court,  according  to  law.  He  has  there- 
fore a  clear  right  to  recover  It  from  the  pur- 
chaser.' Other  cases  of  like  import  could 
be  cited,  but  these  are  enough,  and  they 
abundantly  support  the  position  taken  at 
the  trial.  To  relieve  the  defendant  from  his 
bid,  it  was  sought  to  be  shown  that  he  pur- 
chased at  the  soUcitation  of  the  administra- 
trix personally,  and  was  only  to  be  account- 
able to  her  for  wiiat  he  realized  upon  a  re- 
sale of  the  property.  If  such  an  arrange- 
ment was  made,  by  which  the  administra- 
trix, through  his  Interreutlou,  was  the  real 
purchaser,  that  is  a  personal  matter  be- 
tween the  two.  It  was  a  fraud  upon  the 
estate  to  make  it,  legally,  if  not  by  intention, 
for  which  the  sale  at  the  instance  of  thorn 
interested  could  have  been  set  aside.  Han- 
num's  Appeal,  2  Penny.  103;  Com.  v.  Mey- 
ers, 8  Pa.  Co.  Ct  R.  4S9.  But  the  defendant 
waa  a  party  to  It    Even  had  be  ai^lled  be- 


tote  the  sale  was  confirmed,  he  could  hardly 
be  heard  to  do  so;  much  more  can  he  not 
now,  when  the  whole  proceeding  has  been 
closed  and  consummated.  The  undertaking 
which  the  defendant  assumed  in  becoming 
the  purchaser,  as  between  himself  and  the 
parties  directly  interested  in  the  estate,  was 
conclusively  fixed  by  the  decree  of  con- 
firmation, and  from  that  he  cannot  escape. 
The  administratrix,  In  that  capacity,  is  the 
representative  of  the  estate,  and  is  entitled 
to  the  sum  bid.  For  that  she  must  account 
and  the  defendant  is  bound  to  pay  It  It 
is  no  answer  to  suggest  that  he  assumed  to 
act  at  the  soUcitation  of  the  administratrix 
and  for  her  individual  benefit.  If  he  did, 
any  remedy  which  he  has  is  agabist  her  per- 
sonally. He  can  get  no  relief  in  this  action. 
The  money  due  from  him  represents  the 
property  sold,  which  was  an  essential  part 
of  the  decedent's  estate,  and  the  parties  to 
whom  it  is  to  go  on  distribution  are  entitled 
to  the  payment  now  demanded.  The  rule 
for  a  new  trial  is  discharged." 

O.  H.  Welles,  J.  H.  Torrey,  Joseph  O'Brien, 
and  M.  J.  Martin,  for  appellant  Charles 
H.  Soper  and  George  S.  Horn,  for  appellee. 

PER  CURIAM.  This  was  an  action  of 
assumpsit  in  which  the  plaintiff  recovered 
a  verdict  "of  $2,094.40  against  the  defendant 
The  verdict  was  warranted  by  the  testimony 
In  the  case,  and  the  charge  of  the  court  was 
plain  and  Impartial.  There  does  not  appear 
to  be  any  ground  for  a  new  trial  or  a  re- 
versal. The  opinion  refusing  a  rule  for  a 
new  trial  contains  a  citation  of  the  cases 
applicable  to  the  issue,  and  they  seem  to  sup- 
port the  judgment  founded  upon  the  verdict 
We  therefore  dismiss  the  specifications  of 
error,  and  af&rm  the  judgment  on  the  dear 
and  satisfactory  opinion  of  the  learned  pres- 
ident judge  of  the  common  pleaa.  Judg- 
ment atfirmed. 


McCORMICK  et  aL  ▼.  OOOK  et  aL 

(Supreme  Court  of  Pennsylvania.    May  27. 
1901.) 

RESULTING   TRUBT— PLEADINO. 

A  resulting  trust  in  favor  ot  a  wife  to  the 

extent  her  money  was  used  in  the  purchase  of 

lands  taken  by  her  husband  in  his  name   is 

not    eBtablisbed    unless    it   is    shown   that    he 

gurchased  for  her,  or  intended  to  purchase  for 
er,  or  promised  to  take  title  in  her  name, 
or  was  expected  by  her  to  take  title  in  her 
name,  or  in  his  name  in  trust  for  her,  to  an 
interest  in  the  land  proportionate  to  the  amount 
of  the  purchase  money  furnished  by  her;  and 
such  facts  must  be  alleged  by  bill  to  estabiisb 
the  trust 

Appeal  from  court  of  common  pleas,  Fay- 
ette county. 

Suit  by  William  B.  McOormlck  and  others 
against  William  R.  ODOk  and  others.  De- 
murrer to  bill  was  sustamed,  and  jilalnttffs 
appeaL    Affirmed.  ^^  i 
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Tbe  (oUoving  is  the  opinion  of  tbe  court 
below: 

"The  original  bill  alleges:  Tbat  at  tbe 
time  of  the  mairiage  of  Sarab  H.  McConnick 
to  Henry  Cook,  in  March,  1863,  she  possessed 
separate  property,  to  wit,  one-half  of  a  cer- 
tain debt  for  $2,000,  with  Interest,  evidenced 
by  a  Judgment  at  No.  S,  October  term,  1854, 
against  W.  B.  Ooates.  Tbat  February  14, 
1857,  Joseph  Wells,  administrator  of  W.  B. 
Goates,  deceased,  by  order  of  the  orphans' 
court  of  Fayette  county,  sold  and  conveyed 
by  deed  of  that  date  to  Henry  Oook,  for  the 
consideration  of  $5,350.84,  a  tract  of  land 
situate  in  Franklin  township,  containing  155 
acres.  Fourth.  That  the  said  Henry  Cook 
paid  the  said  purchase  money  to  tbe  said 
Josepb  Wells,  administrator  as  aforesaid.  In 
part  by  delirering  to  him  a  rec^pt  of  tbe 
uld  Henry  Oook,  as  agent  for  the  said  Sarah 
H.  Oook  and  Clariasa  Hazen,  for  said  Judg- 
ment debt  and  interest  thereon,  amounting 
to  $2,158.24,  one-half  of  wtiich  was  tbe  sep- 
arate property  and  estate  of  tbe  said  Sarab 
H.  Oook,  which  receipt  was  accepted  by  the 
■aid  administrator  as  a  part  of  said  purchase 
money,  and  thereby  the  said  Henry  Oook 
became  the  trustee  of  tbe  said  Sarab  H.  Cook 
of  an  interest  in  said  described  lands  equal 
to  the  proportion  which  tbe  «me-taalf  of  said 
Judgment,  with  interest,  bore  to  tbe  whole 
of  said  purchase  money,  which  proportion 
was  20.19  per  centum,  and  said  land  was 
beld  by  him  subject  to  said  resulting  trust 
to  the  day  of  bis  death,  which  occurred  on 
tbe  27tb  day  of  October,  1887.'  Tbat  said 
Sarah  H.  Oook  died  on  or  about  March  21, 
1896,  leaving  to  survive  her  Ave  children, 
Tls.:  William  B.  McCormlck,  Elsie  I.  Onn- 
nlngham,  David  H.  Cook,  £)stber  E.  Patter- 
son, and  Clarissa  H.  Cook;  tbe  first  and  heirs 
of  tbe  second  being  tbe  complainants  herein. 
Tbat  tbe  said  Henry  Cook  by  bis  last  will 
devised  the  surface  of  said  tract  to  John 
A.  and  David  H.  Oook  in  fee,  and  directed 
tbat  tbe  ceal^underlying  tbe  same  should  be 
sold  by  his  executors,  and  tbe  proceeds  divid- 
ed, share  and  share  alike,  among  William 
H.  Oook,  Jane  D.  Turner,  Elizabeth  Sheerer, 
Bttber  B.  Pattovon,  and  Clarissa  H.  Oook. 
That  said  coal  was  never  sold  by  tbe  execu- 
tors, and,  by  due  and  legal  conyeyances  from 
John  A.  Oook  et  ux.  et  al.,  tbe  complete  fee- 
(Imple  record  title  to  said  tract  of  land  vest- 
ed in  the  defendants,  William  H.  Cook,  Ed- 
gar D.  Turner,  Jane  D.  Turner,  Esther  E. 
Patterson,  and  Clara  H.  Oook,  who  by  deed 
dated  June  16,  1900,  conveyed  tbe  nine-foot 
seam  of  coal  to  the  Oocbran  Ooal  Oompany. 
Pursuant  to  which  allegations  tbe  complain- 
ants pray  for-  a  decree  declaring  tbe  said 
trnst  in  their  favor  as  heirs  of  tbe  said  Sarab 
H.  Oook,  deceased,  and  tbat  tbe  said  defend- 
ants account  to  them  for  their  proportionate 
abare  of  tbe  purchase  money  paid  by  the 
Oocbran  Coal  Oompany,  and  for  a  like  part 
of  the  mortgage  debt  for  tbe  balance  of  the 
(aid  pmchosa  moBey,  and  for  a  preliminary 


injunction  restraining  the  defendants  tronn 
selling,  assigning,  or  transfeirrlng  tbe  said 
mortgage  debt,  and  for  general  relief.  To- 
this  bill  the  defendants  demurred,  whereup- 
on the  complainants  amended  by  striking  out 
from  tbe  fourth  paragraph  of  said  bill  (be- 
ing tbe  one  hereinabove  quoted)  tbe  first 
thirty  words  after  'Fourth,'  and  inserting 
in  the  place  and  stead  of  tbe  words  so  stricken 
out  tbe  following  first  forty-eight  words,  so 
tbat  the  said  paragraph  would  read  as  fol- 
lows: 'That  at  the  inception  of  tbe  title  so 
acquired  by  said  Henry  Cook  to  said  real 
estate,  and  before  tbe  date  of  tbe  aforesaid 
deed,  the  said  Hem-y  Cook  paid  part  of  said 
purchase  money  to  said  administrator  by  de- 
livering to  him  a  receipt  of  the  said  Henry 
Cook  as  agent  for  tbe  said  Sarah  H.  Oook,' 
etc.  And  they  amended  their  said  bill  fur- 
ther by  inserting  at  tbe  end  of  tbe  third 
paragraph  (tbe  substance  of  which  is  above- 
set  forth  as  to  tbe  date  of  tbe  conveyance 
to  tbe  said  Henry  Oook),  and  making  it  a 
part  thereof,  as  follows:  'That  the  said  Hen- 
ry Oook  and  Sarab  H.,  his  wife,  immediately 
after  tbe  said  purchase  of  tbe  said  real  es- 
tate went  into  possession  thereof,  and  re- 
mained in  such  possession  until  tbe  day  of 
the  death  of  the  said  Henry  Cook,  in  tbe 
month  of  November,  1887,  and  tbe  said  Sarah 
H.  Oook  thereafter  remained  in  possession 
of  said  real  estate  until  tbe  day  of  her  death.' 
To  the  amended  bill  the  defendants  filed  a 
demuiTcr,  showing  nine  causes  therefor,  all 
of  which  are  formally  overruled  and  dismiss- 
ed, except  the  first,  'That  upon  tbe  face  of 
said  amended  bill  the  plaintiffs  are  not  enti- 
tled to  tbe  relief  claimed,'  and  tbe  sixth, 
'That  upon  tbe  face  of  the  amended  bill  the 
plaintiffs  are  not  entitled  to  the  relief  asked 
for,  as  it  does  not  appear  that,  if  Henry  Cook 
used  bis  wife's  money  in  part  iwyment  for 
said  land,  be  thereby  and  at  tbat  time  pur- 
chased for  her,  or  intended  to  purchase  for 
her,  or  then  promised  to  take  title  in  ber 
name,  or  was  expected  by  ber  to  take  title 
in  ber  name,  or  in  bis  name,  but  for  her,' 
the  consideration  and  disposition  of  wblcb, 
in  our  opinion,  dispose  of  this  case. 

"First  To  entlUe  them  to  tbe  reUef  prayed 
for,  would  tbe  complainants  be  required  to 
show  tbat  If  Henry  O>ok  used  bis  wife's 
money,  as  alleged  in  the  bill,  be  thereby  and 
at  tbat  time  purchased  for  ber,  or  Intended 
to  purchase  for  her,  or  promised  to  take  title 
in  ber  name,  or  was  expected  by  her  to  take 
title  in  ber  name,  or  in  bis  name  but  in  trust 
for  her,  to  tbe  proportion  of  the  land  which 
the  one-half  of  the  said  Judgment,  with  in- 
terest, bore  to  tbe  whole  of  said  purchase 
money.  Appeal  of  Hoyer  (Fa.  Sup.)  14  Atl. 
258,  holds  that,  unless  tbe  money  with  which 
tbe  property  is  purchased  Is  at  tbe  time 
of  tbe  purchase  Impressed  with  a  trust  tbat 
tbe  purchase  should  be  for  tbe  person  fur^ 
nlshing  the  money,  no  resulting  trust  arises 
as  to  tbe  land  purchased.  In  the  master's 
report,  concerning  which  tbe  court  aay«  'It 
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SB  to  clear  and  well  stated  botb  as  to  facts 

■»Bd  law  that  we  are  relieved  from  the  neces- 
tttty  of  a  further  discussion  of  the  matter 
Ba  controversy,'  we  find,  'The  master  la  of 
-ilie  opinion  that  If  any  resulting  trust  arose 
In  favor  of  Adam  Moyer,  Sr.,  In  the  premises 

-fti  controversy,  it  arose  on  the  2d  of  January, 
1882,  when  Adam  Moyer,  Sr.,  gave  his  check 
to  John  Moyer,  one  of  the  defendants,  for 
Che  sum  of  $1,000.  •  •  •  The  master 
kolds,  and  so  reports,  that  the  plaintiff  has 
Cidled  to  show  that  the  $1,000  given  by  him 
to  his  son  John  on  the  2d  of  January,  1882, 
-lliough  used  afterwards  in  the  payment  of 

'tte  balance  of  the  purchase  money,  was  at 
-fliat  time  impressed  with  a  trust  that  John 
^Biould  purchase  the  property  for  his  father 
«r  as  his  agent  by  any  contract  or  agree- 

.  aunt,  verbal  or  otherwise.'  In  Bigley  v. 
Jones,  114  Pa.  510,  7  AtL  54,  the  lands  of 
flte  decedent  were  sold  by  order  of  court 
to  proceedings  In  partition,  and  purchased 

'%y  the  husband  of  one  of  the  heirs  entitled 
to  participate,  who  paid  the  purchase  money, 
-CKcept  such  portion  as  his  wife  was  entitled 

'  to  receive.  This  she  released  to  the  master, 
■wiiio  -made  deed  to  the  husband  alone.  It 
•mraa  held  a  trust  resulted  In  favor  of  the 
'Wife  to  the  extent  of  her  Interest,  In  discuss* 

'tos   which   Mr.    Justice    Clark    says:      'But 

-  fliere  is  evidence  to  show  that  the  share  of 
flarah  Bigley  [the  wife]  thus  reduced  to  per- 
sonalty actually  went  Into  the  purchase  of 
this  land;  that  It  was  applied  as  purchase 
■aoney  at  the  time  of  the  conveyance;  that 
it  was  not  advanced  as  a  loan  or  gift  to  her 
knsband,  but  as  her  own,— not  as  a  general 
contribution,  but  the  contribution  of  a  spe- 
«lflc,  definite  snm  to  procure  a  correspondent 
Interest  or  aliquot  imrt  of  the  estate.  Now, 
■3t  may  be  conceded  that  the  alleged  agree- 

-ai«nt  [that  prior  to  the  sale  the  husband 
-and  wife  agreed  that  he  should  buy  the  prop- 
«rty,  and  she  would  take  her  share  In  land, 
and  he  bid  the  property  In  on  that  under- 
standing], as  a  means,  per  se,  of  making 
title  In  her,  was  of  no  consequence;  but  If  at 
■■tibe  time  of  the  conveyance  she  paid  a  part 
«{  the  purchase  money  under  It  for  a  proper- 

'  tlonate  interest  In  the  purchase,  under  the 
'Circumstances  stated,  the  trust  would  natu- 

'  xnlly  result  in  her  favor  to  the  extent  of  the 

•  'purchase  money  thus  paid.  The  agreement 
ia  nothing,  except  as  It  discloses  the  inten- 

'  Hon  of  the  parties  at  the  time.  The  trust 
-xesults  from  the  acts  and  not  from  the  agree 
anent  of  the  parties,  or,  rather,  perhaps,  from 
tte  acts  accompanied  by  the  agreement'  In 
Orawford  v.  Thompson,  142  Pa.  551,  21  Atl. 
S&i,  In  a  per  curiam  opinion,  the  court  say: 
""More  must  be  shown  than  that  his  wife's 

'  money  went  into  the  property.  It  may  have 
-done  so,  and  yet  been  a  mere  loan  or  gift 
from  the  wife.  To  establish  a  resulting  trust 
•which  Is  to  overturn  a  record  title  of  nearly 
:3t)  years,  it  must  appear  by  clear  proof  that 
'her  money  went  into  the  property  at  the  in- 

-«^tlon  of  the  title,  that  the  purcbaae  was 


made  by  her  or  for  her  account;  and  that 
the  placing  of  the  title  In  her  husband  was 
in  violation  of  an  ag^reement  by  which  the 
deed  was  to  be  made  to  her.' 

"One  of  the  most  carefully  considered 
cases  on  the  question  of  resulting  tmats  la 
that  of  Light  y.  Zeller,  which  was  on  first 
hearing  reversed  (144  Pa.  570,  22  Atl.  1029), 
and  on  a  reargument  affirmed  by  a  divid- 
ed court  0.U  Pa.  582,  22  Atl.  1025);  Jus- 
tices Oreen  and  Mitchell  concurring  In  the 
dissenting  opinion  filed  by  Paxson,  O.  J. 
In  the  opinion  affirming  the  Judgment,  the 
court,  on  page  600,  144  Pa.,  and  page  1025, 
22  Atl.,  say:  'It  was  virtually  conceded  that 
In  any  event  Mrs.  Light,  as  one  of  the  seven 
heirs,  was  entitled  to  a  verdict  for  one  un- 
divided seventh  of  the  land.  As  to  the  great- 
er part  of  the  remaining  six-sevenths  her  con- 
tention was  that  she  was  entitled  to  recover 
under  and  by  virtue  of  a  resulting  trust 
springing  from  an  agreement  between  her- 
self and  husband.  In  pursuance  of  which 
be  appeared  In  court,  and  in  her  right  and 
for  her  benefit  elected  to  take  the  purpart 
In  controversy,  and  her  inheritance  or  inter- 
est in  her  father's  estate  was  applied  to  pay- 
ment of  the  owelty  of  partition.  Evidence 
was  Introduced  tending  to  prove  that  the 
alleged  agreement  between  Mrs.  Light  and 
her  hnsband  that  he  should  appear  In  her 
right  and  elect  to  take  one  of  the  purparts 
for  her  benefit,  and  that  her  inheritance 
should  be  applied  to  the  payment  of  the  In- 
terest of  the  other  heirs  in  the  valaation 
money  of  the  purpart  thus  taken,  and  that 
the  agreement  was  carried  out  In  good  faith 
by  her  entering  into  recognizance,  and  thus 
appropriating  her  interest  in  the  estate  to 
the  purpose  contemplated  by  said  agreement. 
Reuben  Light,  the  husband,  testified,  in  sub- 
stance, to  that  understanding  and  agreement 
between  himself  and  wife;  that  in  pursu- 
ance thereof  he  appeared  in  court  and  elect- 
ed to  take  the  land  in  controversy  at  the 
valuation  for  her  benefit;  that  he  did  so  at 
her  request,  and  In  pursuance  of  their  pre- 
vious agreement  that  the  owelty  of  the  par- 
tition should  be  paid  out  of  her  share  of  the 
estate,— her  inheritance,  her  share,  her  part 
that  she  was  to  receive  from  her  father's 
estate.  He  further  testified  in  relation  to 
procuring  sureties  on  the  recognizance,  the 
execution  of  that  Instrument  by  his  wife, 
etc.,  and  the  appropriation  of  her  entire  in- 
terest In  her  father's  estate  to  payment  of 
the  owelty,  and  that  the  deficiency,  $1,208.19. 
was  raised  and  paid  by  himself.  The  tes- 
timony of  Mrs.  Light  was  to  the  same  effect. 
Referring  to  the  land  In  controversy,  she 
said:  "My  husband  took  it  at  the  Taluation 
for  me.  We  talked  about  It— as  to  the  man- 
ner in  which  it  was  taken— before  we  took 
it  We  agreed  that  he  should  take  the  land 
at  the  valfiation  for  me,  and  should  pay 
for  it  with  my  Inheritance.  My  inheritance 
all  went  Into  this  farm."  •  •  •  The  queo- 
tlon  of  the  resulting  tnisl;  on  which   the 
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case  turned,  waa  fnlly  and  fairly  submitted 
in  the  comprebenslTe  and  well-guarded 
charge,  to  which,  as  a  whole,  no  Just  ex- 
ception can  be  taken.  After  explaining  to 
the  Jury  the  nature  of  the  alleged  resulting 
trust  uiMu  which  the  beneflcial  plaintiff 
mainly  relied,  the  learned  Judge  said:  "It  is 
claimed  that  she  is  entitled  to  a  resulting 
trust  in  a  considerable  portion  of  this  land, 
based  upon  the  fact,  as  alleged,  that  she  fur- 
nished a  considerable  portion  of  the  purchase 
money,  that  she  was  the  true  buyer  of  this 
portion,  and  that,  although  her  husband  toolt 
the  tltle^  he  toolc  It  under  an  agreement 
which  compels  him  to  hold  it  in  trust  for 
her.  *  *  *  If  she  loaned  the  money  to 
her  husband,  she  must  abide  by  the  risk; 
and,  if  she  loaned  it  to  him  without  taking 
such  security  as  she  could  have  taken,  8b» 
must  bear  the  loss,  and  not  unload  It  on 
some  other  person.  You  will  understand  the 
question:  What  was  the  true  agreement  bA- 
ttreen  the  husband  and  wife?  *  *  *  If 
there  was  an  agreement  between  them,  be- 
fore the  property  was  taken  by  him,  to  the 
effect  that  he  was  to  take  the  property  in 
her  right  but  for  her  benefit,  at  least  in  part, 
and  if  the  agreement  was  further  that  her 
ebare  was  to  be  used  towards  the  payment 
of  the  valuation  money,  and  in  fulfillment 
of  that  agreement  he  did  take  the  title  in 
his  own  name,  but  in  part,  at  least,  for  hei 
benefit,  and  in  further  fulfillment  of  the 
agreement  the  principal  was  largely  paid  for 
with  money  which  was  then  her  own,  she 
had  a  good  claim  to  a  resulting  trust  in  this 
property;  that  is,  she  may  claim  to  be  the 
true  owner  of  it  as  against  her  husband  or 
against  the  defendant,  if  you  find  that  he 
bought  with  notice  of  her  title."  •  •  • 
The  facts  established  by  the  verdict,  that 
pursuant  to  previous  agreement  the  land  In 
controversy  was  taken  by  Reuben  Light  fot 
the  benefit  of  his  wife,  and  her  entire  inter- 
est in  her  father's  estate  appropriated  to 
payment  of  the  valuation  money,  etc.,  raise 
a  resulting  trust  in  her  favor  to  the  extent 
of  the  amonnt  thus  contributed  towards  the 
procurement  of  the  title.'  The  latest  expres- 
sion we  have  observed  of  our  supreme  court 
on  the  question  under  consideration  is  found 
in  Re  Comman's  Estate,  197  Pa.  125,  46  Atl. 
940,  in  which  it  is  held  that  a  trust  In  land 
In  favor  of  a  'married  woman  cannot  be 
sustained  unless  there  is  proof  that  at  the 
time  the  land  was  purchased  it  was  paid  for 
with  her  money,  and  also  that  It  was  her 
Intention  to  take  title  in  her  own  name.' 
B;  the  amendment  to  complainant's  original 
bill,  they  practically  admit  the  necessity  of 
averring  and  showing  that  the  money  waa 
paid  at  the  inception  of  the  title.  Under 
the  above  authorities.  It  is  our  opinion  that 
)t  is  equally  as  important  that  they  show 
that  at  the  time  the  land  was  purchased  and 
mid  for,  and  title  thereto  secured,  that  it 
vu  the  understanding  and  intention  of 
Sanh  H.  Cook  to  take  title  in  her  own  name, 
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or  in  the  name  of  her  husband  in  trust  fot 
herself,  to  the  extent  of  the  Interest  paid  fot 
by  her  separate  estate. 

"Second.  There  being  no  allegation  in  the 
bill  that  it  was  the  understanding  or  inten- 
tion of  Sarah  H.  Cook  to  take  title  in  bet 
own  name,  or  in  the  name  of  her  husband 
In  trust  for  herself,  would  the  complainants 
be  permitted  to  offer  proofs  to  establish  such 
fact,  without  such  averment  in  the  bill,  or 
should  that  cause  of  demurrer  be  sustained? 
It  is  a  fundamental  principle  of  equity  prac- 
tice that  a  bill  of  complaint  shall  clearly  and 
fully  set  forth  every  cause  for  equitable  re- 
lief upon  which  the  defendants  are  required 
to  answer.  Upon  failure  of  the  bill  to  set 
forth  all  the  causes  of  complaint,  evidence 
cannot  be  admitted  to  prove  wrongs  or  in- 
juries not  particularly  stated  in  the  bill.  No 
facts  are  at  issue  unless  charged  in  the  bill, 
and,  of  course,  no  proofs  can  be  offered  to 
facts  not  so  charged,  nor  can  any  relief  be 
grranted  for  matters  not  clearly  charged  in 
the  bUl.  1  Daniell,  Ch.  Prac.  377;  Bright- 
ly, Eq.  Jur.  {  551;  Sloan  v.  James,  7  Del. 
Co.  Rep.  318.  Where  material  allegations 
necessary  to  sustain  the  relief  prayed  for 
have  been  omitted  from  the' bill,  a  demurrer 
will  be  sustained.  Kemble  v.  Railroad  Co., 
140  Pa.  14,  21  Atl.  226;  Cascaden  v.  Casca- 
den,  140  Pa.  140,  21  Atl.  259;  Ferguson  ▼. 
Yard,  1G4  Pa.  586,  30  Ati.  517.  Hence  we 
are  of  the  opinion  that  the  bill  Is  fatally  de- 
fective, and  upon  the  face  thereof  the  com- 
plainants are  not  entitled  to  the  relief 
claimed." 

W.  O.  Oniler,  R.  W.  Dawson,  and  Shiraa 
&  Dickey,  for  appellants.  George  D.  How- 
ell, for  appellees. 

PER  CURIAM.  The  Judgment  la  affirmed 
on  the  opinion  of  the  court  below. 


ARTHUR  V.  NORFIELD  PARISH  CONGRE- 
GATIONAL CHURCH  SOC. 
(Supreme  Coort  of  Errors  of  Connecticnt    May 
29, 1901.) 

CONTRACTS— SKRVrCES  —  MINISTER  —  SUNDAY 
-CHURCH  SBRVICES-MEKTINQS-NOnCBl-DH- 
FBCTIVB— OBJECTION  —  WAIVER  —  ACQUIES- 
CENCE-CHURCH CONSTITUTION  —  RETROAC- 
TIVE—TERMINATION— DISMISSAL  —  MirruAL 
COUNCIL  —  PROCBEDINOS  —  USAGE  —  EVI- 
DENCE—HEARSAY— DOCUMENTARY  —  CROSS- 
EXAMINATION  OF  WITNESSES— PRIOR  RE- 
SULT —  CONCLUSIVENESS  —  DONATION  —  AC- 
TIONS—APPEAL AND  ERROR- FINDINQ8  OF 
FACT— STATEMENTS-CORRECTION. 

1.  Where  a  church  voted  that  the  pastor  be 
employed  for  a  certain  term,  the  vote  was  not 
objectionable  because  passed  on  Sunday,  since 
an  ecclesiastical  coiporatloa  can  properly  trans- 
act such  business  on  that  day. 

2.  The  vote  of  a  church  to  employ  its  min- 
ister for  a  certain  term  was  not  invalid  be- 
cause taken  at  and  during  the  regular  church 
service,  the  church  society  being  both  a  church 
and  a  corporation  for  the  support  of  a  church. 

3.  Where  a  church  society  had  only  been 
incorporated  for  three  years,  and  had  no  byr 
law  authorizing  such  notice,  an  oral  notice,  ilp 
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•  Wednesday  erening  prayer  meeting,  of  i« 
meeting  to  vote  on  hiring  the  pastor  on  the 
following  Sunday  was  insufficient,  under  Gen. 
St.  I  20o7,  providing  that  a  charcb  society,  in 
its  capacity  as  an  ecclesiastical  so<4ety,  can 
take  no  action  except  at  a  meeting  warned 
by  a  written  notice  from  the  society's  commit- 
tee posted  or  advertised  five  days  previously. 

4.  Where  plaintiff  accepted  the  pastorate  <Jf 
a  church,  to  terminate  three  months  after  dne 
notice  of  nneasiness  on  the  part  of  the  con- 
gregation, which  was  changed  by  a  vote  of  the 
church  that  he  act  for  one  year  from  a  certain 
date,  taken  on  an  insufficient  notice,  the-  defect 
of  notice  will  be  held  immaterial,  and  the -set- 
tlement regarded  as  one  terminating  by  >agree- 
ment  according  to  the  vote;  the  church  never 
having  questioned  its  validity,  and  plaintiff 
having  accepted  it,  and  sned  on  the  contract  for 
which  it  provided. 

5.  Plaintiff  became  pastor  of  a  church  nnder 
a  written  settlement  terminable  three  months 
after  due,  notice  of  nneasiness  on  the  part  of 
the  congregation,  and  subsequently  it  iwas  "vot- 
ed that  plaintiff  should  be  lured  for  a  term  of 
one  year  from  a  certain  date,  which  settlement 
he  accepted.  Subsequent  to  the  original  set- 
tlement, a  constitution  was  adopted,  providing 
that  the  pastor  should  hold  his  office  without 
limitation  of  time.  Held,  in  an  action  to  re- 
cover on  the  original  settlement  to  the  com- 
mencement of  the  one  for  one  year  and  for  that 
term,  that  the  constitution  did  not  affect  ttie 
term  of  service,  it  being  prospective  as  to  the 
original  settlement,  and  plaintiff  being  es- 
topped, by  suing  thereon,  to  claim  that  it  Af- 
fected the  substituted  one. 

6.  Where  the  votes  of  a  church  to  accept  the 
advice  of  a  mutual  council  that  it  dismiss  its 
pastor,  and  to  dispense  with  his  services  after 
that  date,  and  pay  him  a  certain  sum  in  set- 
tlement, were  passed  at  a  meeting  not  duly 
warned,  but  it  was  immediately  :  followed  .by 
full  notice  to  the  pastor  of  the  votes  passed, 
and  his  exclusion,  uninterruptedly  up  to  the 
time  of  his  suit  for  breach  of  contract, '  there 
was  a  sufficient  ratification  of  the  action  ter- 
minating the  contractual  relation  with  the  pas- 
tor to  validate  it,  since  there  was  only  an  ir- 
regularity of  procedure. 

7.  Where  a  mutual  coundl  was  authorized 
by  Congregational  usage  to  investigate  the  con- 
duct of  a  minister  prior  to  and  during  his  pas- 
torate to  determine  his  fitness  for  the  minis- 
try, and  whether  he  had  conducted  the  church 
affairs  according  to  approved  Congregational 
usage,  his  exception  to  its  taking  action  against 
him  was  properly  overruled. 

8.  Where  a  mutual  council  was  called  by  a 
church,  the  letter  calling  the  council  being  in 
the  name  of  the  church  as  required,  and  sigBSd 
by  another  party,  composed  of  aggrieved  mem- 
bers of  the  church,  one  of  the  subjects  for  con- 
sideration being  whether  the  pastor  was 
worthy  to  hold  his  office,  and  asking  the  ad- 
vice of  the  council  as  to  his  acts  and  oharacter, 
the  pastor  having  signed  the  letter  as  one  of 
the  church  committee,  and  taken  an  active  part 
in  the  hearing,  the  usage  of  the  religious  de- 
nomination to  which  he  belongs  that  the  deci- 
sion of  the  council  was  binding  on  him  will  be 
upheld  in  an  action  by  him  against  the  church 
for  broach  of  contract. 

9.  In  an  action  by  a  pastor  against  his  ohsrch 
for  breach  of  contract  in  dismissing  him, '  the 
answer  set  up  as  a  defense  the  result  of  a 
mutual  council  advising  his  dismissal,  and  the 
acceptance  of  it  by  the  church,  and  alleged  tbat 
the  council  was  convened  at  the  express  request 
of  plaintiff,  defendant,  and  others  to  inquire 
into  his  ministerial  standing  and  conduct,  that 
the  council  had  full  jurisdiction  according  to 
the  ecclesiastical  law  and  usage  of  the  denomi- 
nation to  act,  and  that  all  parties  were  fully 
heard.  Held,  that  plaintiff's  demurrer  to  auch 
defense  was  properly  overruled. 


10.  Where  Congregational  uaage  made  the  ac- 
ceptance by  the  church  of  the  result  of  a 
mutual  council  advising  dismissal  of  the 
church's  pastor  conclusive  on  him  as  respected 
its  supportiqg  the  action  taken  for  his  dis- 
missal, it  is  immaterial  that  he  did  not  accept 
that  result. 

'11.  Where  a  mutual  council  was  called  to  de- 
termine a  'minister's  fitness  to  act  as  snch  bj 
•xamiaing  his  conduct  prior  to  and  dating  his 
pastorate  of  a  certain  church,  it  was  within 
its  discretion  in  its  investigations  to  go  back 
to  a  divorce  proceeding  when  he  was  a  member 
Of  -another  denomination,  in  which  his  wife 
obtained  a  divorce  for  cruelty,  and  his  veracity 
been  impeached,  though  a  previous  council, 
called  by  different  parties,  and  for  different 
purposes,  had  declined  to  consider  such  divorce 
proceeding,  as  too  remote  in  time,  since  there 
is  BO  statutory  limitations  applicable  to  such 
council  proceedings,  and  the  action  of  auch 
other  council  was  .not  conclusive. 

'12.' Where  a  mntnal  council,  in  determining 
whetlMr  a  minister  was  qualified  to  act  as  such, 
and  had  properly  conducted  the  affairs  of  his 
church  in  accordance  with  the  usages  of  the 
denomination,  referred  certain  documentary 
evidence  produced  by  the  church  to  a  commit- 
tee of  its  members,  to  report  as  to  what  it  was 
which  he  did,  the  evidence  not  being  otherwise 
examined  by  the  council,  such  a  proceeding 
fsmfshesno  ground  of  appeal  in  an  action  for 
damages  for  sreach  of  contract  in  dismissing 
the  miniater  according  to  the  recommendation 
of  the  council. 

■  13.  The  fact  that  the  Church  meeting  which 
voted' to  accept  ttie  decision  of  a  mutual  coun- 
dlas'to'the  disqualifications  of  their  minister 
and  dismiss  him  was  composed  almost  entire- 
ly by  the  aggrieved  members  of  the  church  at 
whose  request  the  mutual  council  had  been 
called  to  investigate  his  conduct,  did  not  affect 
the  vote,  they. not  being  disqualified  thereby. 

14.  Where  a  minister  made  no  objection,  dur- 
ing the  hearing  of  a  mutual  council,  called  to 
Investigate  his  conduct  and  determine  his  fit- 
ness to  act  as  a  minister,,  that  ouch  council  was 
-not. an  impartial  body,  because  a  number  of 
the  churches  represented  had  been  and  still 
were  members  of  an  ex  parte  council,  which 
had  completed  its  investigation,  and  decided  as 
to :  its  I  eanclusioas,  before  the  mutnal  council 
.was  called,  though  the  letter  calling  the  coun- 
cil fully  disclosed  the  composition  of  the  body, 
it  is  too  late  to  raise  the  objection  in  an  action 
for  damages  -<or  breaoh  of  contBact  by  his 
idismisaal  >  as(  jtaator. 

15.  Wiiere  a  pastor  of  one  of  the  churches  in- 
vited to  both  an  ex  parte  council  and  a  mutual 
■conncll  called  to  investigate  ■  the  conduct  of  a 
'minister,  -after -aittiug  in  the  ex  parte  council 
.appeared  in  the  eecond  after  the  hearing  was 
x;onsiderably  advanced,  and  then  inquired  of 
members  as  to  the  effect  of  the  evidence  al- 
ready offered,  and  whether  it  broke  the  force 
of  the  evidence  given  at  the  ex  parte  council, 
and  thereupon  participated  in  the  secret  ses- 
sions of  the  mutual  council,  both  speaking  and 
voting,  such  conduct  being  merely  a  method  of 
giving  effect  to  hearsay  evidence,  done  with 
caution  and  reserve,   and  in  accordance  with 

..the  usages  of  the  denomination,  was  not  such 
a  departure  from  the  fundamental  principles 
which  should  govern  snch  hearings  as  to  vitiate 
'the  decision,  unanimously  reached,  that  the 
.minister  Jie  dismissed. 

.16.  There  was  no  impropriety  in  the  refusal 
6f  a  mutual  council,  called  to  investigate  the 
■condnct  of  a  •  minister,  to  allow  any  cross- 
examination  of  witnesses,  the  rule  being  ap- 
glied  alike  to  those  of  each  party,  the  trial 
aviag  been  fairly  conducted  according  to  the 
usages  Of  the  denomination. 

17.  Where  It  was  doubtful  whether  the  letter 
calling  a.juutnal  council  to  investigate  the  con- 
duct of  a  minister  laid  foundation  for  the  ad- 
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niBsion  of  eiidenee  that  the  raal  caase  of  the 
trouble  in  the  chnrch  was  certain  condact  of 
one  of  the  ag^eved  parties,  the  refusal  of  the 
coancil  to  cousider  it  is  condnsiTe  ia  view  of 
a  finding  by  the  trial  conrt  that  the  hearing 
was  properly  conducted. 

1£.  Where  a  mutual  council,  called  to  investi- 
gate a  minister's  conduct,  advised  his  dismissal 
by  the  church,  and  his  withdrawal  from  the 
i^istry,  there  is  no  merit  in  his  contentioD 
tliat  such  determinatioa  does  not  affect  liia 
ministerial  standing  because  the  chnrch  was 
Dot  a  consociated  one. 

19.  Where  a  minister  was  to  receive  a  doaa- 
tien  party  each  year  in  addition  to  his  salary, 
imt  his  contract  of  service  was  lawfully  ter- 
minated by  the  cliurch  during  a  year,  he  can- 
not recover  for  such  deferred  donation,  since 
the  church  had  the  right  to  put  off  giving  it 
antil  the-  «nd  of  the  year. 

aO.  Where  a  minister  was  rightfully  dismissed 
before  the  commencement  of  tne  year  for  which 
he  was  voted  to  be  hired,  which  was  to  be  a 
mere  continuation  of  service  under  his  original 
eontraet  of  settlement,  except  aa  to  dnratioo, 
he  cannot  recover  for  the  refusal  to  permit  him 
to  act  during  that  year. 

21.  Statements  in  the  request  for  a  finding 
marked  "Proven"  by  the  trial  court  had  tke 
same  effect  in  setting  forth  the  facts  on  which 
the  party's  appeal  was  predicated  as  if  they 
had  been  incorporated  in  the  finding  made. 
Tendering  unnecessary  a  correction  of  the  find- 
ing aa  t»«nch  matter. 

Api)e&I  from  court  of  common  ^ileas,  Fair- 
field  county;   Howard  J.  Curtis,  Judge. 

Action  for  damages  on  a  contract  by 
Charles  M.  Arthur  against  the  Norfleld  Par- 
ish Congregational  Church  Society.  Prom  a 
judgment  in  favor  of  defendant,  plalntlfT  ap- 
peals.   No  error. 

John  J.  Walsh,  for  appellant  Louis  K. 
Oonld  and  Robert  H.  Oould,  for  appellee. 

BALDWIN,  J.  In  1896  the  Norfidd  Con- 
gregational Chnrch  In  Weston  became  a  cor- 
poration, pursuant  to  Pub.  Acts  1803.  c  44, 
and  was  thus  Invested,  as  such,  with  all  the 
rights,  and  subjected  to  all  the  duties,  of  an 
ecclealastlcal  society.  Shortly  afterwards  it 
extended  a  call  to  the  plaintiff  to  become  its 
pastor,  which  be  accepted.  The  terms  of 
settlement  were  expressed  in  a  writing  sign- 
ed by  both  parties.  The  plaintiff  was  to  be 
paid  $4G  a  month  from  June  1,  1896,  to- 
gether with  the  use  of  the  parsonage,  bo 
long  as  he  should  continue  to  be  pastor;  and 
a  "donation"  was  also  to  be  made  "some 
time  during  the  year,"  which  was  to  be  "con- 
sidered as  an  addition  to  the  salary."  "In 
the  event  of  uneasiness  on  the  part  of  the 
congregation,"  he  was  to  "give  up  the  desk" 
three  months  after  a  notice  of  such  uneasi- 
ness had  been  "duly  given."  The  plaintiff 
entered  upon  his  duties,  and  became  a  mem- 
ber of  the  church.  Pursuant  to  Pub.  Acts 
1803,  c  48,  the  defendant  then  adopted  a 
constitution  for  Its  government.  Among  its 
provisions  were  these:  Under  the  bead  of 
"Officers":  "The  pastor  shall  hold  his  of- 
fice wlthont  Umttati(Mi  of  time.  In  the  set- 
tlement of  a  pastor  the  church  shall  act  by 
an  ecclesiastical  coonell,  called  in  the  uaual 
manner,  and  audi  cotmcU  Btaall  be  motuallj 


called  by  the  pastor  and  the  churdi  to  act 
on  the  question  of  his  dismission,  whenevw 
tbe  pastor  shall  desire  it  or  the  chnrch  shall 
8o  vote  in  a  meeting  notified  on  the  preced- 
ing Sabbath  for  that  specified  purpose."  Un- 
der the  head  of  "Discipline":  "In  cases  of 
difficulty,  the  advice  and  aid  of  a  coancil 
may  be  sought"  And  under  the  head  of 
"Meetings":  "Business  may  be  transacted 
at  any  regular  meeting  of  Qie  church,  or  at 
a  special  meeting  called  by  a  majority  of  the 
regular  officers  of  the  church,  or  by  the  writ- 
ten request  of  five  adult  members;  notices 
of  which  shall  be  read  from  tlie  pulpit  on 
tke  preceding  Sabbath.  Regular  meetings 
■say  also  be  appointed  by  the  chnrch.  Be- 
sides the  regular  public  services  of  the  Sab- 
Imth,  ihe  chnrch  shall  hold  a  weekly  meet- 
ing tor  prayer  and  conference,  and  special 
z«Ugious  meetings  sltall  be  held  at  snch  time 
as  the  pastor  or  the  church  shall  designate." 
On  January  1,  1868,  several  members  of  tbe 
church  presented  a  written  complaint  to  It 
charging  the  plaintiff  with  misrepresentation, 
tyranny,  immorality,  intimidating  members 
of  the  church  from  voting  at  cluireh  meet- 
ings, and  general  unfitness  to  serve  as  pastor 
of  a  Congregational  church;  stating  that 
they  had  been,  by  his  action,  deprived  of 
the  rights  belonging  to  them  as  members; 
and  asking  it  to  unite  In  calling  a  mutual 
council  "to  investigate  the  past  record  of  the 
said  Mr.  C.  M.  Arthur,  and  all  his  relations 
with  this  chnrch  since  he  came  as  pastor, 
and  to  advise  as  to  wliat  ought  to  be  done." 
The  church,  having  taken  this  request  Into 
consideratlcm,  voted  to  "defdine  to  ask  ad- 
vice of  a  mutual  council  vntil  it  has  itsdf 
Investigated  the  allegations  and  determined 
the  facts,  or  finds  itself  in  doubt  as  to  its 
duty,  and  the  difficulties  surmount  the  wis- 
dom of  this  church."  Thereupon  some  of 
diose  who  had  Joined  la  the  complaint  is- 
sned  a  call  for  an  ex  parte  council  of  Con- 
gregational churches  to  eonsider  the  matters 
so  complained  of,  "and  any  etlters  belong- 
ing essentially  thereto,  and  to  advise  as  to 
what  ongbt  to  I>e  done  in  the  premises." 
Such  a  conncil,  consisting  of  twelve  churches 
and  one  Congregational  clergyman  not  settled 
over  any  parish,  was  accordingly  convened 
at  Weston  on  January  18,  1698.  Meanwhile 
the  church  bad  voted,  during  the  regular 
public  services  on  Sunday,  January  8th, 
"that  the  pastor,  the  Rev.  C.  M.  Arthur,  be 
employed  one  year  from  April  1,  1898,"  and! 
on  January  18th  he  notified  the  church  that 
he  accepted  this  invitation.  The  following 
proceedings  of  the  council  appeared  upon  its 
minutes:  Having  made  ineffectual  efforts  t» 
obtain  the  consent  of  the  church  to  make  it 
a  mutual  one,  it  took  evidence,  and  came  t» 
certain  conclusions.  A  committee  was  ap- 
pointed to  formulate  them,  and  an  adjourn- 
ment taken  to  January  24tb.  On  that  day- 
it  was  again  adjourned,  the  plaintiff  and 
other  members  of  the  defendant  church  hay- 
ing appeared  before  it  «nd  staged  that,  thft 
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church  was  now  willing  to  unite  In  a  mutual 
council.  A  form  of  lettw  missive  for  that 
purpose  was  drawn  up,  and  on  January  26tb 
the  church  resolved  "that  the  church  and 
pastor  unite  with  the  aggrieved  party,  and 
call  a  mutual  council,  as  per  letter  missive 
read."  The  paper  was  signed  ou  the  next 
day,  and  read  as  follows:  "The  Ck>ngrega- 
tlonal  Church  in  Weston  to  the  Congrega- 
tional  Church    in  sendeth   greeting: 

Dear  Brethren:  Differences  and  disagree- 
ments having  arisen  within  this  church,  some 
of  which  are  connected  with  charges  on  the 
part  of  certain  members  of  the  church  that 
the  pastor  Is  unworthy  to  hold  that  office^ 
and  that  the  affairs  of  the  church  have  not 
been,  and  are  not  being,  conducted  In  ac- 
cordance with  approved  Congregational  us- 
age, which  difficulties  and  disagreements  dis- 
turb our  peace  and  harmony,  and  for  the 
adjustment  of  which  we  desire  your  Chris- 
tian counsel,  this  is  to  request  your  presence 
by  your  pastor  and  delegate  at  our  church 
In  Weston  on  the  8tb  day  of  Feb.,  1806,  at 
10:30  in  the  forenoon,  to  advise  us  on  the 
following  points:  (1)  Has  the  conduct  of  the 
Rev.  0.  M.  Arthur  prior  to  and  during  his 
present  pastorate  been  such  as  to  Indicate 
that  he  is  worthy  to  act  as  the  pastor  of  a 
Congregational  church;  and  should  his  name 
stand  in  the  list  of  Congregational  ministers 
In  good  and  regular  standing?  (2)  Have  our 
affairs,  as  conducted  under  his  pastorate, 
been  conducted  in  accordance  with  approved 
Congregational  usage?  (3)  Are  those  who 
called  the  recent  ex  parte  council  and  their 
associates  unreasonably  disturbing  the 
church?  (4)  Have  they  and  their  associates 
just  grounds  for  complaint,  or  any  standing 
to  make  It?  Wishing  you  grace,  mercy,  and 
peace.  [Signed]  C.  M.  Arthur,  Bbeneaser 
Fitch,  Vanderbllt  Godfrey,  Committee  for 
the  Church.  D.  L.  Coley,  Jr.,  Edward  H. 
Ferguson,  J.  S.  Lane,  Committee  for  the  Ag- 
grieved. Weston,  Jan.  27,  IJ^gs."  The  fol- 
lowing churches  called  In  council:  "Bridge- 
port let,  Stamford,  New  Canaan,  Round  Hill, 
Georgetown,  Greenfield  Hll ,  Darien,  Nor- 
walk  Ist,  Green's  Farms,  Sf^und  Beach  Pil- 
grim, RIdgefleld,  Blaek  Rock,  Danbury  1st, 
Bridgeport  2d,  Brookfle:d  Center,  Wilton. 
Westport,  Southport,  South  Norwalk,  Red- 
ding, Greenwich  Ist,  Bridgeport  West  End, 
Betliel,  Fairfield."  Of  these  24  churches,  12 
had  been  Included  in  the  ex  parte  council. 
The  following  proceedings,  among  others,  of 
this  council  appeared  upon  its  minutes: 
"Rev.  O.  M.  Arthur  having  expressed  the 
desire  to  be  represented  by  his  legal  adviser, 
Curtis  Thompson,  Esq.,  the  council  adopted 
the  following  resolution:  'While  this  council 
is  not  in  favor  of  the  admission  of  attor- 
neys, as  such,  into  Congregational  councils, 
yet,  in  view  of  the  exigencies  of  the  present 
case,  be  it  resolved,  that  the  services  of  Cur- 
tis Thompson,  Esq.,  be  admitted  to  this  case 
for  tl«e  present.'  •  •  •  Curtis  Thompson, 
Esq.,    presented    the   case   of    the    church. 


*  *  *  Mr.  Arthur  and  the  counsel  of  the 
church  declared  that  they  had  presented  all 
the  evidence  which  they  desired  to  present." 
At  an  adjourned  session  on  February  14, 
1898,  "a  request  of  Mr.  Arthur  that  he  be 
allowed  to  present  evidence  received  by  him 
since  the  preceding  session  was  entertained, 
and  it  was  voted  that  both  Mr.  Arthur  and 
the  committee  for  the  aggrieved  be  admitted 
to  present  such  evidence  as  fully  as  they 
might  choose.  Mr.  Arthur  presented  two  itenu 
of  such  evidence.  Mr.  Lane,  for  the  ag- 
grieved, waived  further  hearing."  On  Feb- 
ruary 15,  1898,  a  final  "result"  was  unani- 
mously reached,  sustaining  the  charges  made 
In  the  original  complaint,  finding  the  plain- 
tiff manifestly  disqualified  for  the  Christian 
ministry,  and  advising  him  to  withdraw  from 
It  permanently,  and  to  resign  bis  pastorate 
immediately;  in  which  latter  event  the 
church  was  advised  to  make  such  financial 
arrangements  with  him  as  should  be  Just 
and  equitable.  On  March  1,  1898,  the  ex 
parte  council,  at  an  adjourned  meeting, 
adopted  a  similar  result,  embodying  the  con- 
clusions reached  by  it  on  January  18th.  Up- 
on the  same  day  the  defendant  voted  to  ac- 
cept the  advice  of  the  mutual  council  to 
dispense  with  the  services  of  the  plaintiff 
from  that  date,  and  to  pay  him  a  sum  equiv- 
alent to  his  salary  to  June  1st,  if  he  would 
accept  It  in  full  settlement,  and  agree  to 
vacate  the  parsonage  by  the  latter  date. 
The  plaintiff  was  not  thereafter  permitted 
to  act  as  pastor,  but  he  offered  his  services, 
and  stood  ready  to  render  them,  until  AprU 
1,  1899,  and  could  obtain  no  employment 
elsewhere  during  that  i>erlod.  This  suit  was 
brought  early  in  April,  1898.  In  the  first 
count  he  asks  for  his  salary  to  April  1,  189S, 
and  for  damages  for  not  giving  a  promised 
donation  party.  In  a  second  count  he  alleges 
an  employment  on  January  18,  1898,  to  act 
as  pastor  from  April  1,  1898,  and  a  refusal 
to  allow  him  so  to  act. 

The  original  contract  between  the  parties 
constituted  a  settlement  for  the  term  of  the 
plaintiff's  life,  subject  to  the  provision  for 
terminating  the  pastoral  relation  on  three 
months'  notice,  and  also  to  any  right  which 
the  church  might  have  to  terminate  it  for 
cause,  in  conformity  to  the  rules  and  usages 
of  the  Congregational  denomination  of  Chris- 
tians. Whitney  v.  Brooklyn,  5  Conn.  405. 
414;  Glbbs  ▼.  Society,  88  Conn.  153,  166. 
The  vote  of  the  church  on  Sunday,  January 
18,  1898,  proffered  another  arrangement  as 
respects  his  term  of  service,  namely,  that  he 
be  employed  for  one  year  from  April  1,  1898. 
This  he  accepted,  and  now  makes  the  basis 
of  his  second  count.  The  vote  was  not  ob- 
jectionable because  passed  on  Sunday.  An 
ecclesiastical  corporation  can  properly  trans- 
act such  business  on  that  day.  Nor  was  it 
Invalid  because  taken  at  and  during  the  regu- 
lar church  services.  The  defendant  was 
both  a  church  and  a  corporation  for  the 
support  of  a  church.    It  cojild.  If  U  saw  fit. 
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while  assembled  for  leUgtons  worship,  In- 
tormpt  the  ordinary  course  of  Its  services 
to  dispose  of  such  a  matter  as  the  employ- 
ment of  a  pastor.  No  prerlons  notice,  how- 
ever, that  the  action  now  In  question  was 
contemplated,  had  been  given,  except  an 
oral  one  from  a  single  member  at  the 
Wednesday  evening  prayer  meeting  of  the 
church,  held  during  the  preceding  week. 
This  notice  was  Insufficient.  In  Its  capacity 
as  an  ecclesiastical  society,  the  defendant 
could  take  no  action  except  at  a  meeting 
warned  by  a  written  notice  from  the  socie- 
ty's conunlttee,  posted  or  advertised  five 
days  previously:  Gen.  St  !  2057.  It  had 
no  custom  of  ten  years'  standing  by  which 
this  could  be  dispensed  with,  for  it  had  only 
been  Incorporated  for  three  years.  Nor  had 
it  any  by-law  to  the  contrary.  The  provi- 
sion In  its  constitution  as  to  the  transaction 
of  business  at  any  regular  meeting  was  con- 
trolled by  the  concluding  clause  of  the  sen- 
tence, which  requires  notices  of  all  business 
to  be  brought  forward,  whether  at  a  regu- 
lar or  special  meeting,  to  be  read  from  the 
pulpit  on  the  preceding  Sabbath.  But  the 
church  has  never  questioned  the  validity  of 
this  vote,  and  the  plaintiff  not  only  accepted 
it,  but  now  sues  upon  the  contract  for  which 
it  provided.  The  defect  of  notice  thus  be- 
comes immaterial,  and  his  settlement  must 
be  regarded  as  one  terminating  by  agree- 
ment on  April  1, 1890. 

The  provision  in  the  defendant's  constitu- 
tion that  "the  pastor  shall  hold  his  office 
without  limitation  of  time"  is  to  be  constru- 
ed as  prospective.  It  did  not,  therefore,  pro- 
long the  original  contract  with  the  plaintiff, 
and  his  pleadings  estop  him  from  claiming 
that  it  invalidated  the  second. 

The  doings  of  the  mutual  council  are 
pleaded  in  defense  to  this  action,  and  the 
main  question  Is  whether  Its  result,  when 
accepted  I7  the  church,  became  conclusive 
upon  the  plaintiff.  Both  as  a  member  of 
the  defendant  church  and  as  its  settled  pas- 
tor, he  was  bound  to  conform  In  his  relations 
to  it  to  the  rules  and  usages  of  Congrega- 
tional polity.  As  the  public  laws  subsisting 
at  the  time  and  place  of  the  making  of  a 
contract  and  In  force  where  it  is  to  be  per- 
formed enter  Into  and  form  a  part  of  it,  so 
the  ecclesiastical  laws  and  usages  of  a  par- 
ticular religious  denomination  enter  Into  and 
form  part  of  every  contract  under  which  the 
status  of  the  pastor  of  a  church  of  that  de- 
nomination Is  created.  It  Is  found  by  the 
trial  court  that  the  mutual  council  was  duly 
called  together,  and  properly  conducted,  and 
that  by  Congregational  usage  the  defendant 
church,  by  accepting  its  advice,  became  au- 
thorized to  sever,  by  action  duly  taken, 
all  contractual  relations  with  Its  pastor. 
Whether  sacb  was  the  usage  of  the  denomi- 
nation was  one  of  the  material  facts  in  is- 
sue. The  votes  of  the  church  upon  March 
1, 1888,  were  passed  at  a  meeting  which  was 
not  proved  to  have  been  duly  warned.    The 


burden  of  making  such  proof  was  upon  the 
defendant,  and  this  action,  therefore,  stand- 
ing alone,  was  insufficient  to  terminate  the 
pastoral  relation.  It  was,  however.  Imme- 
diately followed  by  full  notice  to  the  plain- 
tiff of  the  votes  passed,  and  his  exclusion 
from  the  pulpit,  and  from  otherwise  per- 
forming any  pastoral  function.  The  con- 
tinuance .  of  this  exclusion  uninterruptedly 
np  to  the  time  when  he  brought  suit,  and 
the  answer,  in  which  the  votes  of  March 
Ist  are  set  up  as  its  Justification,  constitute 
a  sufficient  ratification  of  that  action  by  the 
defendant  corporation.  Town  of  Rocky  Hill 
V.  HolUster,  66  Conn.  434,  447,  22  Atl.  290. 
It  is  not  the  case  of  an  unauthorized  notice 
from  a  mere  volunteer.  There  was  not  a 
total  absence  of  authority,  but  an  Irregulari- 
ty of  procedure.  Such  a  defect  might  be 
waived  by  general  acquiescence,  and  the 
notice  given  on  March  2d  thus  made  good 
as  of  that  date,  against  the  defendant  Hall 
V.  Insurance  Co.,  67  Conn.  106,  112,  17  Atl. 
366.  The  finding  sufficiently  shows  such  ac- 
quiescence, both  In  the  votes  passed  and  in 
the  actual  exclusion  of  the  plaintiff  subse- 
quently from  the  pastoral  office. 

The  plaintiff,  at  the  mutual  council,  made 
the  objection  that  under  Congregational  cus- 
tom and  usage  It  had  no  authority  to  take 
such  course  respecting  him  personally  as  it 
did  take,  and  now  insists  that,  to  give  effect 
to  its  result  as  ground  for  his  summary  dis- 
missal, is  to  hold  him  bound  by  a  judgment 
to  which  he  was  neither  party  nor  privy. 
The  trial  court  has  found  that  Congrega- 
tional usage  did  warrant  the  action  in  ques- 
tion. His  exception  taken  before  the  coun- 
cil was  therefore  properly  overruled.  Nor 
can  hd  be  said  to  have  been  condemned  un- 
heard. The  vote  of  the  church  on  January 
26th,  upon  which  the  whole  proceeding  was 
based,  was  "that  the  church  and  pastor 
unite  with  the  aggrieved  party,  and  call  a 
mutual  council,  as  per  letter  missive  read." 
This  letter  missive  was  In  the  name  of  the 
church  alone,  and  it  could  not  properly  have 
been  otherwise  drawn.  A  mutual  council 
can  only  be  called  by  a  church.  The  other 
party,  however,  signs  the  letter  missive. 
Dexter,  Congregationalism,  What  It  Is,  214, 
200.  In  the  present  instance  the  other  party 
was  composed  of  the  aggrieved  members  of 
the  church.  The  subject  for  consideration 
was  described  as  differences  within  the 
church,  some  of  which  were  connected  with 
charges  which  they  had  preferred,  one  of 
them  being  that  the  pastor  was  unworthy 
to  hold  such  an  office.  The  advice  asked 
was:  First  as  to  his  acta  and  character; 
and,  second,  as  to  the  propriety  of  the  action 
taken  by  the  aggrieved  members.  When, 
under  these  circumstances,  the  plaintiff  sign- 
ed the  letter  missive  as  one  of  the  commit- 
tee for  the  church,  appeared  before  the 
council,  and  took  an  active  part  In  the  hear- 
ing, we  think  no  principle  of  substantial  Jus- 
tice Is  violated  by  upholding  the  usage  of 


246 


40  ATLANTIC  REFOBXEB. 


(Conn. 


ttte  railrloas  denomiiuitton  to  which  he  be- 
longa,  according  to  which  he  became  bound 
by  the  remit,  when  that  church  accepted  It, 
«a  ground  for  hi  a  depoaitlon.  Id.  20S;  Pro- 
prietors of  Meeting  House  In  Hollla  St.  T. 
Plerpont  (Mass.)  7  Mete.  406. 

The  plaintUTa'  demurrer  to  the  special  de- 
fense waa  alao  properiy  OTemded.  This 
defenae  aet  up  the  reanlt  of  the  mutual  coun- 
cil, and  the  action  of  the  church  taken  ai>- 
on  It;  alleging  that  the  council  waa  conveu- 
«d,  at  the  ezpreas  request  of  the  plaintiff 
and  the  defendant  and  others,  to  Inquire 
Into  hla  ministerial  standing,  and  his  ctiar> 
acter  and  conduct;  that  It  had  full  Jurla- 
dictlon,  under  the  ecdeslsBtical  laws  and 
usages  of  tbe  Congregational  denomination, 
to  act  upoit  the  matter  thua  submitted  to  it; 
and  that  all  parties  before  it  were  fully 
heard.  It'  thus  plainly  appeared  that  he 
waa  condemaed  by  am  atuthorlty  to  which  he 
bad  expressly  subjected  hhns^.  Kellogg  t. 
Brown,  32  Conn.  108,  and  note.  The  accept- 
ance of  that  Judgment  uy  the '  defendant  In 
effect  Btripped  the  ptelotiff  o<  any  minis- 
terial standing,  and  Justified  it  In  immedi- 
ately terminating,  the  pastoral  relation 
which  he  had  parerloudy  held.  That  the 
plaintiff  did  not  accept  the  reanlt  of  the 
council  la  ImmaterlaL  The  coort  of  common 
pleaa  has  found  that  by  Congregational 
usage  Ita  acceptance  by  the  defendant 
«hurch  waa  sufficient  to  make  It  condoalTe 
upon  him.aareBpecta  Ita  supporting  the  ats 
tion  taken  for  hla  dismissal. 

In  the  hearing  before  the  mutual  council, 
tbe  minutes  were  produced  of  a  preylous 
mutual  council,  hrid  In  Michigan^  In  1S83. 
Thla  waa. called  by  the  Oliret  Association  of 
Congregational  Churches  In  that  atafe,  and 
the  plaintiff,  as  a  member  of-  such  asaecla- 
tlon,  to  consider  charges  which  It  had  pre- 
ferred against  him,  aod  of  most  of  which 
it  had  adjudged  him  guilty.  By  Its  result 
thla  council  adylaed  the  association  to  i«> 
verse  Its  Judgment  One  of  the  charges  was 
that  his  wife  had  obtained  a  divorce  from 
him  In  1887  for  cruelty,  and  that  at  tbe  trial 
oC  her.  petition  his  veracity  had  beea  Im- 
peached. Tills  was  pronounced  by  the  result 
to  be  too  remote  in  time  to  Justify  an  investi- 
gation. The  Weston  council,  against  the  ob- 
jection of  the-  defendant  church,  made 
through  Its  committee,  of  whom  the  defend- 
ant was  one, .  carried '  its  inveetlgation  back 
to  1887,  so  as  to  include  the  divorce  proceed- 
ings; and  made  the  divorce  one  of  the 
grounda  of  objection  to  his  ministerial  char- 
acter stated  In  Its  reault.  The  Michigan 
council  was-  net  called  by  the  same  parties, 
nor  for  the  seme  purposes,  as  the  Weston 
council.  Tbe  letter  missive  for  the  latter  in- 
vited an  inquiry  Into  matters  occurring  prior 
to  the  plaintiff's  settlement  over  the  defend- 
ant church,  without  naming  any  limitation  of 
time.  Tbne  is-  no  statutory  limitatioa  ap- 
plicable to  mcb  proceedings.  The  Weston 
oouDcll  could  exetdae  its  discretion  as  to 


bsw  far  back  to  push  its  Inquiries,  and  was 
not  precluded  by  tbe  action  of  the  Michigan 
council  from  examining  into  matters  whleh 
the  latter,  whether  because  acting  under  a 
different  letter  mlsalve  or  in  tbe  exercise  of 
a  like  discretion,  bad  declined  to  consider. 
Nor  was  it  material  tihat  tlie  divorce  pro- 
ceedings' occurred  when  tbe  plaintiff  was  con- 
nected with  tbe  Metbodiat  desomlnation. 
The  character  wbich  be  bore,  and  the  of- 
fenses, if  any,  which  he  had  committed,  be* 
fore  he  waa  ordained  Into  tbe  Congregattcmal 
miniatry,  were  Important  factors  In  deter- 
mining hla  fitness  to  be  or  remain  pastor  of 
any  Christian  church. 

It  is  made  a  reaaon  of  appeal  that  the  trial 
court  erred  In  holding  that  the  coaductand  the 
result  of  tbe  mutual  counoil  were  in  accord- 
ance with  Congregational  usage  under  the 
letter  misaive.  What  that  usage  is  was  a 
question  of  fact,  as  to  whldi  the  court  of 
common  pleaa  heard  expert  testimony  and 
consulted  standard  works  of  authority  upon 
the  customs  and  ecclesiastical  law  wbich 
govern  this  rellgioos  denomination.  Tbe  ob- 
ject and  Justification  of  any  such  resort  to 
printed  books  Is  the  aid  wMcb  they  may  be 
expected  to  afford  to  tbe  court  in  the  exercise 
of  tbe  faculty  of  Judicial  notlcei  Congrega- 
tionalism was  for  nearly  two  centuries  tbe 
established  religion  of  Connecticut,  and  its 
laws  and  usages  form  part  of  the  histtwy  of 
the  commonwealth.  If  these  laws  and  us- 
ages, as  Jadidally  known,  differ  from  tlioee 
found  by  tbe  trial  court,  its  error  in  this  re- 
spect could  be  reviewed.  9tate  v.  Main,  00 
Conn.  123,  136,  37  Aa  80,  86  L.  B.  A.  623. 
To  take  Judicial  notice  is  a  function,  and  to 
ajAPly  it  to  the  decision  of  causes  a  right, 
which  appertains  to  every  court-  of  Justice^ 
from  the  lowest  to  the  highest,  and  in  the 
exercise  of  appellate,  no  less  than  of  original. 
Jurisdiction.  Hygela  DistiUed  Water  Ca  v. 
Hygeia  Ice  Co.,  70  Conn.  516.  S35,  40  AtL  534; 
Id.,  72  Conn.  646,  655,  46  Aa  857,  48  L.  B. 
A.  147.  No  such  conflict  as  the  appellant 
dalms,  however,  is  disclosed  by  anything 
within  our  knowledge,  nor  by  an  eaamlna- 
tion  of  the  standard  works  on  Congregational 
history  and  polity  to  which  we  have  been  re- 
ferred by  tbe  counsd  for  either  party. 

The  mutual  council  referred  certain  docn- 
mentary  evidence  of  consideraUe  extent,  pro- 
duced by  the  defendant,  to  a  ocHnmlttee  of 
one  of  their  number,  to  "report  aa  to  what  It 
was."  He  made  such  an  examinatioa  and 
report,  and  this  evidence  was  not  otherwise 
examined  by  the  oounciL  The  court  of  com- 
mon pleas  has  foimd  that  the  action  taken 
in  each  of  these  particulars  waa  in  accord 
with  the  usages  of  Congregationalism.  It 
was  not  inconsiEteat  with  any  principle  of 
Justice  applicable  to  such  a  proceeding,  and 
these  reasons  of- appeal  are  Insufficient. 

The  church  meeting  of  March  1.  1898,  waa 
composed  of  23  persoBS,  all  but  2  of  whom 
were  among  the  "aggrieved  members"  of  the 
cburcb  at  whose  lequest  tbe  nuitoal  oanncll 
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had  been  called.  These  21  members  were  no 
more  'disqualified  from  participating  In  th& 
rote  to  accept  the  advice  of  the  council  than, 
tbey  would  have  been  had  the  result  beeni 
adverse  to  their  contention. 

The  appellant  claims  that  the  mutual  covor 
dl  was  not  an  impartial  bodj,  because  12 
of  the  churches  represented  had  been,  and. 
8tIU  were,  parties  to  the  ex  parte  council,, 
which  had  practically  completed  Its  lovestlga- 
tlons,  and  decided  as  to  its  conclnalens,  be- 
fore the  mutual  councU  was  called.  No  such 
objection  was  made  by  him  or  by.  the  defend- 
ant during  the  mutual  council,  although  the 
letter  missire  fully  disclosed  the  composition 
of  that  body;  and  shows  on  its  face  an  at- 
tempt to  obviate  any  ground  of  exception  that 
might  otherwise  exist  by  adding  12  new 
churches  to  those  invited  to  the  ex  parte 
conncll.  Under  these  circumstances,  this 
point  was  made  too  late. 

The  pastor  of  one  of  the  churches  invited 
to  both  councils,  after  sitting  In  the  first,  ap- 
peared also  in  the  second,  but  not  until  the 
hearing  was  considerably  advanced.  He  then 
"satlsfled  himself  by  Inquiring  of  members  as 
to  the  effect  of  the  evidence  already  offered, 
and  whether  It  broke  the  force  of  the  evi- 
dence given  at  the  ex  parte  council,  and 
thereupon  he  participated  In  the  secret  ses- 
sions of  the  mutual  councU,  both  speaking 
and  voting."  Tbls,  It  is  found  by  the  court 
of  common  pleas,  was  in  accordance  with  the 
usages  of  Congregational  councils,  and  It  is 
not  such  a  departure  from  the  fundamental 
principles  which  should  govern  such  hearings 
as  to  vitiate  a  result  which  was  unanimously 
reached.  Bodies  of  this  character  cannot  be 
expected  to  conform  to  all  the  rules  applicable 
to  courts  of  public  Justice.  They  are  as- 
sembled for  a  single  occasion;  their  member- 
abip  Is  large;  and  no  magistrate  Is  present 
to  lay  down  the  law.  They  are  not  governed 
by  the  strict  rules  of  legal  evidence.  Chap- 
man V.  GUlet.  2  Conn.  48,  55,  65;  Buck,  Eccl. 
Law,  227.  It  is  enough  if  those  whose  con- 
duct may  be  the  subject  of  inquiry  before 
tbem  have  a  fair  and  reasonable  hearing. 
For  this  it  is  not  indispensable  that  every 
member  of  the  council  should  have  been  pres- 
ent while  all  the  evidence  was  produced. 
Dexter,  Congregationalism  of  the  Iiast  Three 
Hundred  Tears,  535.  Hearsay  is  admitted  in 
most  countries  as  Judicial  proof,  and  our  own 
courts  receive  It  under  certain  circumstances. 
For  one  member  of  an  ecclesiastical  tribunal 
to  Inquire  of  others  as  to  what  testimony 
bas  been  given  In  his  absence,  and  to  act  up- 
on the  Information,  is  simply  one  way  of  giv- 
ing effect  to  hearsay;  and,  while  a  mode  of 
proceeding  that  should  be  practiced,  if  at  all, 
with  caution  and  reserve,  there  is  nothing 
to  show  that  such  caution  and  reserve  were 
itot  exercised  in  the  present  Instance. 

Nor  was  there  any  necessary  impropriety 
In  the  refusal  of  the  council  to  allow  any 
crosg-examination  of  witnesses.  The  rula 
vas  aitplled  alike  to  those  for  each  party. 


and  th»  court  of  common  pleas  has  found 
that  the  tdal  was  fairly  conducted  accord- 
ing, to  the  usages  of  the  denomination. 

The  council  refused  to  consider  evidence 
ottered  by  the  committee  of  the  defendant 
that  the  real,  cause  of  the  trouble  in  the 
church  was  certain  conduct  of  one  of  the 
members  now  claiming  to  be  aggrieved  by 
its  action.  It  was,  to  say  the  least,  not  clear 
that  a  sufficient  foundation  was  afforded  by 
the  letter  missive  for  entering  into  such  an 
investigation.  As  to  this  It  was  for  the  coun- 
cil te  daclda  Its  determination  should  not 
b»  lightly  overruled,  and  must  stand  as  con- 
clusive- under  the  finding  of  the  trial  court 
ttaM'  the  hearing  was  properly  cooducted. 
The  letter- missive  for  a  council  fulfills  the 
office:  of  the  warning  for  a  meeting  of  an 
ecclesiastical. society.  No  business  should  be 
transacted  under  it  of  which  reasonable  no- 
tice is  not  disclosed  upon  its  face.  Dexter, 
Congregationalism  of  the  Last  Three  Hun- 
dred Years,  529. 

The  plaintiff  claims  that  the  result  cannot 
affect  his  ministerial  standing,  because  the 
defendant  is  not  a  consoclated  church.  It  is, 
however,  a  Congregational  church,  and  Con- 
gregationalism is  not  Independency.  The 
system .  of  advisory  councils  is  an  integral 
and  vital  part  of  its  polity,  and  in  the  present 
instance  also  Is  expressly  recognized  in  the 
constitution  of  the  defeadant.  The  only  sub- 
stantial differences  between  an  advisory 
council  called  by  an  unconsoclated  church 
and  the  regular  council  of  a  consociation  is 
that  one<l»  convened  for  the  occasion  by  par* 
ties  who  name  the  constituent  members,  and 
the  other  is  a  standing  body.  This  variation 
In  the  mode  of  their  composition  does  not 
alEeot  the  weight  of  their  results.  Congrega- 
tional Order,  Mlddletown,  1843,  Digest,  pt 
2.    Bach  Is  a  trlbimal  without  appeal. 

Exception  is  taken  to  the  refusal  of  the 
trial  court  to  Include  in  the  Judgment  ren- 
dered any  allowance  for  the  value  of  a  dona- 
tion party.  It  is  found  that  the  plaintiff 
was  assured,  when  employed,  that  the  dona- 
tton  stipulated  for  would  be  worth  at  least 
$50  a  year,  but  that  only  one  such  donation 
was  ever  received,  this  being  made  during 
hla  first  year  of  service.  As  the  vote  of  Jan- 
uary 8,  18i)8,  which  changed  the  period  of  his 
employment,  was  silent  as  to  his  compensa- 
tion, that  remained  the  same.  He  was, 
therefore,  entitled  to  receive  a  donation  dur- 
ing his  second  year  of  service,  ending  May 
31,  1888,  provided  the  pastoral  relation  be- 
tween him  and  the  defendant  remained  In 
force  so  long.  As  has  been  stated,  It  ceased 
to  be  Id  force  after  March  2,  1888,  when  the 
defendant  received  notice  of  the  action  of  the 
church  taken  JIarch  1,  1898.  The  defendant 
had  the  right  to  postpone  Its  donation  until 
the  end  of  the  second  year.  Before  its  end, 
the  contract  of  employment  was  lawfully 
terminated.  With  it  feU  any  right  ot  the 
plaintiff  to  demand  the  deferred  donation. 
The  termination  of  his  term  of  employment 


Digitized  by 


Google 


248 


49  ATLANTIC  REPORTBB. 


(Del, 


by  the  action  of  the  defendant  took  effect 
prior  to  the  beginning  of  the  year  specified 
In  its  vote  of  January  8,  1898.  That  year, 
however,  was  to  be  a  mere  contlnnation  of 
■erylce  under  the  original  contract  of  settle- 
ment,  which  still  stood  good,  except  so  far 
as  modified  In  respect  to  its  duration  by  the 
vote  In  question.  Hence  bis  rightful  dismiss- 
al was  a  sufficient  answer  to  the  second 
count  of  the  complaint. 

The  statements  In  tlie  plalntUTs  request 
for  a  finding  marked  "Proven"  by  the  trial 
court  have  the  same  effect  In  setting  forth 
the  facts  on  which  the  appeal  is  predicated  as 
it  they  had  been  Incorporated  In  the  finding 
made.  The  claim  for  a  correction  of  the  find- 
ing by  adding  these  matters  was  therefore 
unnecessary,  and  Is  overruled.  There  IB  no 
error.    The  other  Judges  concmred. 


PUSEY  &  JONES  00.  T.  DODGE. 

(Superior  Oonrt  of  Delaware.    Newcastle.    Dec. 

18,  1000.) 

BALES— UABILITT     OF     PURCHASER-PA8SINO 

OF  TITLE— DELIVERY— ACTION  FOR  PRICE 

— ASSUMPSIT- COMMON  COUNTS. 

1.  The  seller  of  goods  under  a  spedal  con- 
tract fixing  a  cash  price  therefor,  who  has  ful- 
ly performed  his  part,  may  briog  action  for 
the  price  under  the  common  count  for  goods 
sold  and  delivered,  or  he  may  declare  specially 
on  the  contract. 

2.  Where  the  payment  for  goods  sold  under  a 
special  contract  is  in  something  other  than 
money,  the  seller,  who  has  performed  his  con- 
tract, cannot  sue  on  the  commoa  counts,  but 
must  declare  on  the  contract. 

3.  The  seller  of  goods  on  credit  cannot  main- 
tain an  action  on  the  common  counts  until  the 
term  of  credit  has  expired. 

4.  Where  the  title  to  personal  property  pass- 
es to  the  purchaser  without  delivery,  the  seller 
may  recover  the  price  under  a  count  for  goods 
bargained  and  sold,  though  there  has  been  no 
actual  delivery. 

6.  The  seller  of  goods  may  retain  the  goods 
until  the  price  is  paid,  in  the  absence  of  a 
contrary  agreement 

6.  The  purchaser  of  goods,  in  the  absence  of 
a  contrary  agreement,  is  not  bound  to  pay 
therefor  or  tender  payment  until  the  goods  are 
ready  for  delivery. 

7.  The  seller  of  goods  not  ready  for  delivery 
cannot  sue  for  price  thereof  until  they  are 
ready  for  delivery,  and  the  purchaser  has  been 
notified  thereof. 

8.  The  property  in  goods  sold,  which  are  part 
of  a  larger  quantity,  and  which  must  be  sepa- 
rated therefrom,  is  not  vested  in  the  purchaser 
witil  the  goods  are  set  apart  to  him. 

9.  The  price  of  goods  not  delivered  cannot  be 
recovered  on  a  count  for  goods  bargained  and 
sold,  unless  the  purchaser  has  acquired  title 
by  the  article  being  finished,  set  apart,  and  ac- 
cepted by  him. 

Action  of  assumpsit  by  the  Pusey  &  Jones 
Company  against  Arthur  P.  Dodge.  Verdict 
for  plaintiff. 

Action  of  assumpsit  on  a  book  account 
Bill  of  particulars  filed.  The  narr.  contained 
counts  for  goods,  wares,  and  merchandise 
by  plaintiff  to  defendant  sold  and  delivered; 
for  work  and  labor  by  the  plaintiff  done 
and  performed  In  the  business  of  defendant; 


for  money  advanced,  paid,  and  expended  tor 
the  use  of  defendant;  for  money  had  and 
received  by  defendant  for  the  use  of  plain- 
tiff; also  an  account  stated.  The  plaintiff 
claimed  $731.49,  with  Interest  from  October 
1,  1898,  to  October  18,  1900,  for  repairing  and 
adding  certain  Improvements  to  a  motor 
car  owned  by  the  defendant  The  pleas  were 
non  assumpsit  and  payment 

Argued  before  LORE,  C.  J.,  and  SPBU- 
ANCE  and  GRUBB,  JJ. 

Benjamin    Nields,    for    plabitlff.    George 
Lodge,  for  defendant 

SPRUANCB,  J.  (charging  Jury).  We  do 
not  think  it  necessary  to  charge  you  except 
as  to  the  questions  of  law  In  respect  to 
which  our  Instructions  have  been  asked. 
We  are  requested  by  the  defendant's  counsel 
to  charge  you  that  the  plaintiff  cannot  re- 
cover In  this  action  for  the  Items  charged 
in  his  bill  of  particulars  under  date  of  July 
21st  viz.:  "1  verUcal  boUer,  with  tubes, 
safety  valve,  blow  cock,  etc.,  and  1  tank, 
$335,"  because  the  evidence  is  that  these  ar- 
ticles were  furnished  by  the  plaintiff  to  the 
defendant  under  a  special  contract  at  the 
stipulated  price  of  $335,  and  that  to  entitle 
the  plaintiff  to  recover,  he  should  have  sued 
upon  this  special  contract,  and  not  as  he  ' 
has  done,  upon  the  common  counts  for  goods 
sold  and  delivered,  etc.  We  cannot  so 
charge.  The  rule  la  that,  where  a  special  | 
contract  for  the  sale  and  delivery  of  goods  ' 
has  been  fully  performed  on  the  part  of  the  i 
seller,  and  nothing  remains  to  be  done  by 
him,  and  the  contract  price  Is  due  and  un-  I 
paid,  he  may  sue  for  the  price  of  the  goods, 
either  upon  the  special  contract  or  upon 
the  common  count  for  goods  sold  and  deliv- 
ered. The  law  upon  this  subject  is  clearly 
stated  by  the  court  in  Hurlock  v.  Murphy, 
2  Iloust  550,  as  follows:  "The  rules  of  law 
on  the  subject  are  that  so  long  as  the  spe- 
cial contract  continues  executory,  the  plain- 
tiff must  declare  specially;  but  when  It  has 
been  performed  and  executed  on  bis  part, 
and  nothing  remains  to  be  done  but  the  pay- 
ment of  the  price  In  money  by  the  defendant  I 
which  Is  nothing  more  than  the  law  would 
Imply  against  him,  the  plaintiff  may  declare 
generally,  or  In  the  common  counts  upon  the 
Implied  promise,  or  he  may  declare  specially 
on  the  original  contract  and  express  prom- 
ise, at  his  election.  If  the  mode  of  pay- 
ment was  to  be  any  other  than  in  money, 
the  count  must  be  on  the  special  or  original 
contract  And  if  it  was  to  be  In  money, 
and  a  term  of  credit  was  allowed,  the  action, 
though  on  the  common  counts,  must  not  be 
brought  until  the  term  of  credit  has  expired. 
This  election  to  sue  upon  the  common  counts 
where  there  Is  a  special  agreement  applies 
only  to  cases  where  the  contract  has  been 
fully  performed  by  the  plaintiff."  We  there- 
fore Instruct  you  that,  if  you  are  satisfied 
from  the  evidence  that  these  articles  were 
furnished  by  the  plaintiff  to  the  defendant 
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under  a  q>eclal  contract,  at  the  stipulated 
price  of  $336,  and  that  tbe  plaintiff  b&a  fol- 
ly performed  and  executed  Its  part  of  the 
contract,  and  that  the  contract  price  Is  due 
and  nnpald,  the  plaintiff  Is  entitled  to  re- 
cover said  price  under  the  common  count 
for  goods  sold  and  delivered  contained  In 
hl8  declaration. 

The  defendant's  counsel  also  requests  us 
to  charge  yon  that  the  plaintiff  Is  not  enti- 
tled to  recover  for  the  item  charged  In  his 
bill  of  particulars  under  date  of  September 
Kth,  viz.:  "For  one  controller  for  motor 
car,  $275,"  because  there  is  evidence  that 
tbia  article  was  not  delivered  to  the  defend- 
ant, and  no  evidence  to  the  contrary';  and 
because  there  is  no  evidence  that  the  de- 
fendant agreed  to  pay  for  It  before  delivery. 
When  the  property  in  the  goods  has  passed 
by  sale  to  the  buyer,  but  there  has  been  no 
actual  delivery  to  him,  the  plaintiff  may  re- 
cover the  price  under  a  count  for  goods  bar- 
gahied  and  sold.  2  Enc.  PL  &  Prac.  1007. 
After  a  contract  has  been  made  for  the  sale 
of  goods.  In  the  absence  of  any  agreement 
to  the  contrary,  the  vendor  is  entitled  to  re- 
tain possession  of  the  goods  until  the  price 
is  paid.  Barr  v.  T^ogan,  5  Har.  62.  On  the 
other  hand,  the  buyer  is  not  bound  to  pay  or 
tender  the  price  until  the  goods  are  ready 
for  delivery  to  him,  unless  there  is  an  agree- 
ment to  the  contrary.  When  a  contract  is 
altered  into  for  an  article  not  then  in  exist- 
ence, but  afterwards  to  be  made,  it  does  not 
become  the  property  of  the  vendee  until  it 
Is  completed  and  delivered  to  him,  or  is 
ready  to  be  delivered  to  him,  unless  it  is 
otherwise  agreed  upon  by  the  parties.  Oreen 
V.  Hall,  1  Honst.  513;  same  case  in  court  of 
errors  and  appeals,  1  Houst  646.  Under 
such  circumstances,  in  the  absence  of  a  con- 
trary agreement,  the  seller  cannot  maintain 
an  action  for  the  price  until  the  article  is 
completed,  nor  then  until  the  purchaser  has 
notice  or  knowledge  that  it  is  completed  and 
ready  for  delivery;  and,  without  such  notice 
to  or  knowledge  by  the  vendee,  he  is  not 
bound  to  pay  or  tender  the  price.  The  rules 
of  Uiw  upon  this  subject  are  fully  stated  in 
1  Chit  Cont  p.  347:  "If  there  has  been  no 
delivery  of  the  goods,  even  the  count  for 
goods  bargained  and  sold  (not  showing  a 
delivery)  cannot  be  maintained,  unless  it 
appear  that  there  has  been  a  complete  sale, 
and  the  property  In  the  goods  has  become 
rested  hi  the  defendant  by  virtue  df  such 
sale,  and  an  actual  acceptance  of  the  com- 
modity by  the  defendant.  The  property  is 
not  vested  in  the  defendant  if  the  goods, 
being  part  of  a  larger  quantity,  are  not  sep- 
arated therefrom,  and  something  remains 
to  be  done  to  distinguish  them,  and  ascer- 
tain their  quantity,  or  number,  or  the  amount 
of  the  price.  This  rule  has  been  already 
considered.  Nor  is  the  property  in  goods 
vested  in  the  defendant,  so  as  to  render  the 
coniiDon  count  for  goods  bargained  and  sold 
snfllclent,  unless  the  article  has  been  finish- 


ed, and  speciUcally  appropriated,  and  set 
apart  for  the  purchaser,  and  he  has  assented 
thereto.  In  those  cases  the  declaration 
should  be  framed  specially  on  a  contract  for 
not  accepting  the  goods,  or  for  refusing  to 
complete  the  bargain;  and  in  general,  where 
the  contract  Is  not  substantially  for  the  sale 
of  goods,  but  is  rather  for  work  and  materi- 
als, the  value  even  of  the  latter  is  not  re- 
coverable upon  a  count  for  goods  sold."  It 
is  your  duty  to  determine  from  the  evidence 
the  facts  proved,  and  to  apply  to  the  facts 
so  found  by  you  the  rules  of  law  delivered 
to  you  by  the  court 

Verdict  for  plaintiff  for  $829.89. 


FLTNN  et  al.  v.  CITY  OF  PHILADBLPHIA. 

(Supreme  C!ourt  of  Pennsylvania.    May  27, 
1901.) 

MUNICIPAL  CORPORATIONS— IMPHOVHMBNTS- 
CONTRACTB— INDBMNITT  —  DAUAQES  —  RB- 
TENTION  FROM  CONTRACTOR'S  COMPENSA- 
TION. 

A  contract  for  the  construction  of  public 
improvements  provided  that  the  contractor 
should  indemnify  the  city  for  all  damages  sus- 
tained by  any  party  "by  or  from  the  contractor, 
his  agents  or  servants,  la  performance  of  the 
work,"  and  that  the  city  could  retain  sufBdent 
money  due  the  contractor  to  satisfy  the  claims. 
The  succeeding  paragraph  in  the  contract  pre- 
scribed that  the  contractor  should  be  responsi- 
ble "for  risks  and  casualties  of  every  descrip- 
tion, for  loss  or  injury  to  persons  or  property 
arising  out  of  the  nature  of  the  work,"  etc. 
Held,  that  where  a  claim  for  damages  arose 
from  the  nature  of  the  work,  and  was  not 
due  to  the  negligence  of  the  contractor  or  his 
agents  or  servants,  the  city  could  not  retain 
the  amount  of  such  claim  from  the  amount 
due  him  under  the  contract 

Appeal  from  court  of  common  pleas,  Phila- 
delphia county. 

Action  by  Patrick  H.  Flynn  and  others 
against  the  city  of  Philadelphia  to  recover 
money  retained  by  the  city  under  the  alleged 
terms  of  a  contract  for  public  Improvements. 
From  a  judgment  for  plaintiffs,  defendant 
appeals.    Affirmed. 

P.  H.  Flynn  &  Co.  contracted  with  the  city 
of  Philadelphia  to  erect  retaining  walls  on 
the  north  side  of  Pennsylvania  avenue,  be- 
tween Eighteenth  and  Nineteenth  streets, 
and  bridge  abutments  at  the  Intersection  of 
these  streets,  Incident  to  the  construction  of 
the  Philadelphia  &  Reading  Railway  subway 
on  said  avenue.  The  contract  provided  that 
the  contractors  should  "be  responsible  for 
and  pay  all  loss  or  damage  to  either  person 
or  property  which  may  in  any  manner  arise 
in  the  performance  of  this  contract  or  by  rea- 
son of  the  construction  of  the  said  work,  dur- 
ing the  progress  of  the  same."  In  the  spec- 
ifications it  was  provided:  "No.  12.  The 
contractor  agrees  to  indemnify  and  save 
harmless  the  city  of  Philadelphia  and  the  di- 
rector of  the  department  of  public  works  and 
his  assistants  from  all  8ults^t>r  actions  of 
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erery  name  and  description  brought  against 
tbem,  or  either  of  them,  for  or  on  account  of 
use  of  patented  rights,  and  any  damages  or 
Injuries  received  or  sustained  by  any  party 
or  parties  by  or  from  the  contractor,  his 
agents  or  servants.  In  performance  of  the 
work  under  this  agreemmt.  The  contractor 
further  agrees  that  all  or  so  much  of  the 
moneys  due  to  him  under  this  agreement  as 
sball  or  may  be  considered  necessary  by  the 
director  of  the  department  of  public  vrorks 
shall  or  may  be  retained  by  him  until  all 
such  suits  or  claims  sball  have  been  settled, 
and  evidence  to  that  effect  furnished  to  his 
satisfaction.  No.  13.  The  contractor  shall 
assume  all  responsibility  for  risks  and  cas- 
ualties of  every  description,  for  loss  or  In- 
Jury  to  persons  or  property  arising  out  of 
the  nature  of  the  work,  from  the  action  of 
the  elements,  or  from  any  unforeseen  or  un- 
usual difficulty,  and  shall  be  responsible  for 
the  entire  work  until  completed  and  accepted 
by  final  payment" 

The  following  Is  the  opinion  of  the  court 
below  (McCarthy,  J.): 

"The  original  report  of  the  referee  In  this 
cause  having  been  filed,  with  exceptions,  and 
argument  had  thereon,  the  cose  was  re- 
ferred back,  with  Instructions  to  the  referee 
to  take  evidence  to  determine  two  questions, 
viz.:  (1)  Whether  the  damage  to  the  prop- 
erties arose  from  the  negligence  of  the  con- 
tractors; and  (2)  whether  the  damage  was 
the  result  of  the  work  done  by  the  contract- 
ors, although  without  negligence  on  their 
part.  The  referee  having  filed  his  supple- 
mental report,  the  case  came  on  to  be  heard 
on  July  3,  1900,  upon  the  original  and  sup- 
plemental reports  of  the  referee,  and  the  ex- 
ceptions filed  thereto  on  behalf  of  the  city, 
and  was  fully  argued  by  counsel  representing 
both  plaintiffs  and  defendant 

"On  September  18,  1896,  the  plalntlfts  en- 
tered Into  a  written  contract  with  the  de- 
fendant by  which  they  agreed  to  furnish  and 
deliver  the  materials  and  perform  the  work 
and  labor  required  on  the  construction  of 
retaining  walls  and  reconstruction  of  build- 
ings and  other  work  In  a  certain  portion  of 
tbe  subway  constructed  along  Pennsylvania 
avenue  for  tbe  purpose  of  alx^ishlng  grade 
crossings  of  tbe  city  streets  over  the  tracks 
of  the  Philadelphia  &  Beading  Railroad. 
While  the  work  under  this  contract  was  pro- 
gressing, the  lines  and  grades  of  Pennsylva- 
nia avenue  having  been  revised  so  as  to  in- 
volve a  change  of  grade  and  a  widening  on 
both  sides  of  the  avenne  between  Eighteenth 
and  Xlneteewth  streets,— that  portion  of  the 
highway  embraced  within  the  plaintifTs  con- 
tract— a  road  Jury  was  appointed  to  assesfl 
darDages  to  property  occasioned  by  tbe 
change  of  grade  of  Pennsylvania  avmne. 
Before  this  Jury  a  nnmber  of  claimants — 
amongst  tbem,  Annie  E.  Stork-Presented 
claim  for  damages  to  their  respective  proper- 
ties, resulting  not  from  the  actual  taking  of 
flie  l<uia,  but  from  injuries  consequent  upon 


the  construction  of  the  retaining  wall  of  tbe 
subway.  The  city  notified  the  plalntUSi  of 
the  presentation  of  these  claims.  The  Jury 
awarded  an  aggregate  of  $10^115  to  the  claim- 
ants. The  plaintifFs  afterwards  completed 
their  work  under  the  contract,  and  sought  a 
final  settlement  but  the  director  of  public 
works  retained  the  sum  mentioned,  asserting 
the  right  under  the  contract  to  do  this  until 
satisfactory  evidence  should  be  famished 
him  that  the  awards  of  the  road  Jury  had 
been  settled.  PlalntlUs  thereupon  brought 
this  action  to  recover  the  amount  so  retained. 
The  awards  of  the  road  Jury  have  not  been 
settled.  The  city  of  Philadelphia  took  ap- 
peals therefrom,  some  of  which  are  still 
pending.  In  the  matter  of  the  appeal  from 
the  award  to  Annie  E.  Stork,  the  case  was 
tried  in  court  of  common  ijdeas  No.  4  of  this 
county,  and  a  verdict  and  Judgment  rendered 
for  the  claimant,  from  which  the  city  ap- 
pealed. Tbe  supreme  court  (Mr.  Justice 
Mitchell  delivering  the  opinion)  sustained  the 
city's  appeal  and  reversed  the  Judgment 
The  ground  of  reversal  Is  that:  The  injury 
complained  of  was  not  the  necessary  conse- 
quence of  the  improvement  authorized  and 
undertaken  by  the  city.'  'The  liability  de- 
clared upon  therefore  arose,  if  at  ail,  from 
negligence,  and  could  not  be  enforced  in  this 
form  of  proceedhig.'  Stork  v.  City  of  Phila- 
delphia, 195  Fa.  101,  108,  46  AtL  678,  681.  49 
U  R.  A.  600,  603.  Wben  tbe  learned  referee 
made  his  original  report  tills  case  was  still 
pending  and  undetermined.  He  finds  that 
the  awards  made  by  the  Jury  of  view  were  a 
part  of  the  compensation  to  which  property 
owners  were  entitled  for  the  right  of  way 
taken  by  the  city  under  the  right  of  eminent 
domabi.  In  the  light  of  Stork's  Case,  how- 
ever, this  position  is  not  maintainable^  and 
BO  much  of  the  report-  must  be  amended  in 
conformity  with  the  deolsiwi  tn  that  case. 
By  hlfi  snpplemental  report  the  learned  ref- 
eree answers  the  two  questions  sutimitted  to 
him  by  reporting  that  there  was  no  evidence 
presented  which  warranted  a  finding  that  the 
damage  to  the  properties  arose  from  tbe 
negligence  of  the  contractors,  and  by  find- 
ing as  a  fact  that  the  damage  was  the  result 
of  the  work  done  by  the  contractors,  al- 
though without  negligence  on  their  part  By 
his  original  report  the  learned  referee  found 
as  a  fact  that  there  was  no  evidence  of- 
fered before  the  referee  to  prove  that  the 
work  under  the  contract  was  not  performed 
according  to  its  terms,  in  the  ordinary  and 
cnjBtomary  manner,  under  the  immediate  bo- 
pervision  of  the  director  of  tbe  department 
of  public  works  and  his  authorized  assist- 
ants, and  in  accordance  with  the  instructions 
of  the  city's  chief  engineer  or  his  author- 
ized assistant  and  there  was  no  proof  ot 
negligence  on  the  part  of  the  pialntUFs  or 
their  agents.' 

"The  case  presented  on  this  record  is  there- 
fore the  following:  The  plaintiffs  have  fully 
and  satisfactorily  perfottned  their  contract 
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In  accordance  with  Its  terms.  They  have  not 
been  guilty  of  any  negligence  while  perform- 
ing it  The  worlc  was  performed  under  the 
Immediate  superyislon  and  in  accordance 
with  the  instructions  of  the  city's  chosen  offl- 
ciala.  It  conformed  strictly  with  the  plans 
furnished  by  the  city.  Certain  properties 
Iiave  sustained  damage  as  a  result  of  the 
work  done  under  the  contract,  but  not  as  a 
result  of  negligence  on  the  part  of  the  con- 
tractors. The  owners  of  these  damaged  prop- 
erties have  brought  suit  against  the  defend- 
ant for  compensation  for  their  injuries.  Un- 
der these  circumstances,  has  the  city  a  right 
to  withhold  the  moneys  of  the  contractors 
until  the  claims  are  settled?  The  only  part 
of  the  contract  In  relation  to  withholding 
money  is  section  12  of  the  specifications, 
which  is  entitled  'Suits  and  Claims,'  and  pro- 
vides: 'The  contractor  agrees  to  Indemnify 
and  save  harmless  the  city  of  Philadelphia 
and  the  director  of  the  department  of  public 
works  and  his  assistants  from  all  suits  or 
actions,  of  every  name  and  description, 
brought  against  them,  or  either  of  them,  for 
or  on  account  of  use  of  patented  rights,  and 
any  damages  or  injuries  received  or  sustain- 
ed by  any  party  or  parties  by  or  from  the 
contractors,  his  agents  or  servants,  In  per- 
formance of  the  work  under  this  agreement 
The  contractor  further  agrees  that  all  or  so 
much  of  the  moneys  due  to  him  under  this 
agreement  as  shall  or  may  be  considered 
necessary  by  the  director  of  the  department 
of  public  works  shall  or  may  be  retained  by 
him  until  all  such  suits  or  claims  shall  have 
been  settled,  and  evidence  to  that  effect  fur- 
nished to  his  satisfaction.'  It  Is  quite  ele- 
mentary law  that  the  meaning  of  an  instru- 
ment Is  to  be  gathered  from  the  whole  of  It, 
and  not  from  Isolated  parts;  and  it  has  set- 
tled Into  a  maxim  that  the  intention  of  the 
parties  will  not  be  reached  by  a  too  strict 
adherence  to  the  letter  of  the  text,  for  'Qui 
hseret  in  Utera  hssret  In  cortice.'  In  inter- 
preting the  section  of  the  specifications  above 
quoted,  there  must  also  be  considered  sec- 
tion 32,  'Supervision,'  and  section  37.  "Or- 
ders  and  Instructions.'  These  two  sections 
read  as  follows:  'Sec.  32.  The  work  shall  be 
at  all  times  under  the  Immediate  supervision 
of  the  director  of  the  department  of  public 
works,  and  of  his  authorized  assistants,  who 
shall  have  free  access,  and  every  facility  at 
all  times  afforded  for  inspection.'  'Sec.  37. 
The  contractor  must  strictly  follow  virlthout 
delay  all  orders  and  instructions  from  the 
chief  engineer  or  his  authorized  assistants 
In  the  prosecution  and  completion  of  the 
work,  and  every  part  thereof.'  It  Is  apparent 
by  these  sections  that  the  city  reserved  the 
power  to  control  the  manner  In  which  the 
work,  and  every  part  of  it,  should  be  per^ 
formed.  Bearing  this  significant  fact  In 
mind,  the  provision  in  the  twelfth  section  of 
the  specifications,  descriptive  of  the  suits 
or  actions  against  which  the  contractor 
agrees  to  lndemnU;y  the  city,  cannot  be  cob« 


strned  to  mean  snits  for  all  damages  or  In- 
juries, without  exception,  received  or  sus- 
tained by  any  one  in  the  performance  of  the 
work,  as  is  maintained  on  the  part  of  the 
defendant.  Even  a  literal  Interpretation  of 
the  language,  broad  as  it  is,  will  not  bear 
this  construction;  for,  if  the  section  were  in- 
tended to  be  so  all-embracing  in  its  scope, 
the  words,  "by  or  from  the  contractors,  tiis 
agents  or  servants,'  would  have  been  omit- 
ted; a  purpose  to  include  all  such  damages 
or  injuries,  without  exertion,  being  com- 
pletely expressed  without  them.  Those 
words  are  used  to  limit  the  universality  of 
the  provision,  and  to  confine  it  to  those  cases 
where  the  damage  or  Injury  Is  given  or  In- 
fiicted  'by  or  from  the  contractors,  his  agents 
or  servants.  In  performance  of  the  work'; 
that  Is  to  say,  where,  through  unskillful- 
ness  or  carelessness  or  negligence  or  disobe- 
dience of  orders,  the  responsibility  for  the 
damage  or  injury  rests  fairly  and  properly 
with  the  contractor.  This  is  the  evident 
meaning  of  the  contracting  parties.  To  hold 
that  it  was  their  Intention,  by  these  clauses 
of  the  contracts,  to  bind  the  contractor  to 
strictly  follow,  without  delay,  all  orders  or 
Instructions  from  the  city's  engineers,  and 
yet  to  take  upon  himself  the  consequences  of 
all  the  mistakes,  errors,  and  negligences  of 
which  those  officials  might  be  guilty,— con- 
sequences which  might  result  in  a  total  of 
damages  exceeding  many  times  over  the  en- 
tire value  of  the  contract,— would  be  to  moke 
an  interpretation  repugnant  to  reason  and  to 
natural  Justice. 

"At  the  argument,  attention  was  called  to 
section  13  of  the  specifications,  entitled  'Re- 
sponsibility for  RlBlu  and  Damages,'  in  which 
the  contractor  is  required  to  assume  respon- 
sibility 'for  loss  or  injury  to  persons  or  prop- 
erty arising  out  of  the  nature  of  the  work'; 
that  Is,  as  it  Is  argued,  in  the  very  cause 
found  by  the  supplemental  report  of  the  ref- 
eree. In  my  Judgment,  however,  this  sec- 
tion affords  no  aid  whatever  in  deciding  the 
question  before  me:  (1)  Because  section  12 
is  the  only  section  having  reference  to  the 
retention  of  moneys,  and.  If  the  matters 
specified  in  section  IS  bad  any  connection 
with  those  mentioned  In  section  12,  they 
would  have  been  Incorporated  therewith,  and 
not  embodied  in  a  distinct  section;  (2)  be- 
cause, as  already  stated,  interpretation  can- 
not be  safely  made  ui)on  a  phrase,  a  part  of 
one  general  sentence,  isolated  from  its  con- 
text, and  taken  with  absolute  adherence  to 
the  letter;  (3)  because  the  section,  taken  In 
connection  with  the  other  sections  herein 
quoted,  clearly  refers  to  snch  matters  and 
occurrences  only  as  are  casual,  accidental, 
and  unusual  in  character.  Reference  to  this 
secticm,  therefore,  is  only  made  to  prevent  s 
possible  Inference  that  it  has  been  overlooked 
or  forgotten  In  considering  the  question  at 
Issue. 

"The  ^xeptlons  are  dismissed,  the  orig- 
inal and  supplemental  reports  of  the  referee. 
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as  modified  In  accordance  with  the  opinion 
of  the  aupreme  court  In  Stork  ▼.  Olty  of 
Philadelphia,  cited  supra,  are  confirmed,  and 
now,  September  17, 1900,  judgment  Is  entered 
in  favor  of  the  plaintiffs  and  against  the  de- 
fendant for  the  sum  of  ten  thousand  one 
hundred  and  fifteen  dollars,  together  with 
lawful  Interest  thereon,  computed  from  the 
1st  day  of  November,  1898,  to  the  date  of 
the  entry  of  this  judgment,  to  wit,  for  the 
sum  of  eleven  thousand  three  hundred  and 
six  dollars  and  eighty-seven  cents,  with  costs 
to  follow  the  judgment,  except  that  one-half 
of  the  fee  of  tiie  referee  Is  to  be  paid  by  the 
plalntlfTs,  in  accordance  with  the  stipulation 
of  the  agreement  ot  reference  heretofore  filed 
In  this  cause." 

John  H.  Maurer  and  Francis  L.  Wayland, 
Asst  City  Sols.,  and  John  L.  Klnsey,  City 
Sol.,  for  appellant  Frank  P.  Prichard,  for 
appellees. 

PER  CURIAM.  In  the  original  and  sup- 
plemental reports  of  the  learned  referee,  and 
in  the  opinion  filed  by  the  learned  judge  of 
the  court  below,  there  appears  a  complete 
and  convincing  answer  to  the  city's  conten- 
tion respecting  the  obligation  and  the  duty 
of  the  contractor.  It  was  made  clear  by  the 
reports  and  the  opinion  referred  to  that  the 
city's  resistance  to  the  payment  of  the  claim 
of  the  plaintlfFs  was  not  warranted  by  any 
satisfactory  evidence  In  the  case.  The  judg- 
ment entered  In  favor  of  the  plaintiffs  and 
against  the  defendant,  together  with  lawful 
Interest  thereon  from  the  Ist  of  November, 
1898,  to  the  date  of  the  entry  of  the  judg- 
ment, amounted  to  $11,306.87,  less  one-half 
of  the  fee  of  the  referee,  to  be  paid  by  the 
plalntifts,  in  accordance  with  the  stipulation 
of  the  agreement  of  reference.  We  there- 
tore  afllrm  the  judgment  and  dismiss  the 
specifications  of  error.    Judgment  afilrmed. 


In  re  ALLAM'S  BSTATB. 

(Supreme  Court  ot  Pennsylvania.    May  27, 

1901.) 

ADMINISTRATORS— COMPLBTINQ  CONTRACT. 
While  on  the  death  of  a  building  con- 
tractor, leaving  uafinished  building  contracts, 
a  piaoing  mill,  and  onworlced  material  on 
hand,  his  admiaistrator  has  a  discretion  to 
complete  the  contracts,  and  debts  contracted 
on  account  thereof  may  be  enforced  against 
the  estate,  or  against  the  administrator  per- 
sonally, he  reimbursing  himself  from  the  es- 
tate, the  debts  contracted  by  decedent  take 
precedence. 

Appeal  from  orphans'  court,  Northampton 
county. 

In  the  matter  of  the  estate  of  John  Stew- 
art Allam,  deceased.  From  a  decree  dismiss- 
ing exceptions  to  the  auditor's  report  on  the 
account  of  Charles  H.  Allam,  administrator, 
Charles  Weston,  trading  as  A.  Weston  & 
Son,  who  famished  material  to  the  adminis- 
trator In  the  completioa  ot  an  unfinished 


contract  ot  decedent,  and  whose  dalm  Oiere- 
for  was  not  allowed  to  participate  In  the  dis- 
trlbatlon,  appeals.    Affirmed. 

The  report  ot  the  auditor  la  in  part  as  fol- 
lows: 

"The  appraisers,  in  making  the  first  Inven- 
tory of  the  property  of  the  decedent,  includ- 
ed Items,  as  already  stated,  which  were  er- 
roneous, and  ought  not  to  have  been  Includ- 
ed. This  was  corrected  in  a  supplemental  in- 
ventory, which  they  filed  November  17,  1896, 
the  original  having  been  filed  September  23, 
1800.  While  the  Inventory  Is  prima  facie 
evidence  of  the  extent  and  value  of  the  es- 
tate which  has  come  to  the  administrator's 
hands,  it  Is  still  competent  for  him  to  show 
that,  through  Inadvertence,  Ignorance,  or 
mistake,  property  has  been  put  Into  It  which 
did  not  in  fact  belong  there.  3  WllL  Ex'r^ 
1966,  note;  In  re  King's  Estate,  12  Wkly. 
Notes  Cas.  109.  In  Bradford's  Case,  1 
Browne,  87,  It  was  held  to  be  proper  tor  the 
administrator,  In  such  case,  to  file  a  second 
inventory.  The  original  inventory  will 
therefore  be  treated  as  modified  by  the  sup- 
plemental inventory  filed. 

"The  first  two  exceptions  filed  to  the  ac- 
count are  to  its  form  In  not  charging  account- 
ant with  the  amount  of  the  inventory  and 
appraisement  filed.  Neither  of  these  excep- 
tions is  referred  to  in  the  brief  or  argument 
submitted  on  behalf  of  the  exceptants.  The 
total  debits  in  the  account  filed  are  $21,- 
827.85,  while  the  supplementary  Inventory 
and  appraisement  amounted  to  $21,753.83. 
It  was  not  shown  that  any  additional  prop- 
erty was  received  by  the  administrator  after 
the  filing  of  the  Inventory.  Under  ordinary 
circumstances,  these  exceptions  would  have 
to  be  sustained.  It  Is  the  general  rule,  bi 
stating  an  account,  that  the  accountant 
should  charge  himself,  In  the  first  Instance, 
with  the  total  amount  of  the  personal  prop- 
erty as  returned  In  the  Inventory,  and  If  any 
of  these  assets  realize  at  a  loss,  or  subse- 
quently become  worth  leas  than  their  valua- 
tion. It  is  his  duty  to  take  credit  for  the 
difference  between  the  actual  value  and  the 
amount  so  charged  against  hhn.  The  Invoi- 
tory  and  appraisement  is  a  prima  facia 
charge  against  the  accountant,  and  in  follow- 
ing the  method  recognized  by  law  tn  stating 
the  account  less  confusion  is  likely  to  result 
But  while  this  form  is  desirable,  its  purpose 
is  only  to  obtain  a  clear  and  faithful  account- 
ing of  all  the  trust  property.  Where,  as  here, 
the  debit  side  of  the  account  shows  a  total 
slightly  In  excess  of  the  amount  of  the  In- 
ventory, and  no  evidence  shows  that  the  ac- 
countant has  not  accounted  for  all  moneys 
received,  it  Is  difficult  to  see  how  the  ex- 
ceptants are  In  any  way  injured.  In  addi- 
tion to  this,  the  exceptants  were  parties  to 
the  agreement  filed  in  court,  February  1. 
1S07,  above  set  forth,  which  provided  for  a 
sale  of  decedent's  property,  the  fourth  clause 
of  which  was  as  follows,  viz.:  'Within  thir- 
ty days  from  the  date  ot  said  sale  of  person- 
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«1  property  said  admlnlBtrator  shall  file  an 
accoant  as  administrator  charging  himself 
with  the  said  cash  so  received  from  said 
sale  or  otherwise,  and  with  all  other  amounts 
with  which  be  is  legally  chargeable.'  These 
exceptions,  however,  will  be  disposed  of 
hereafter,  in  connection  with  the  consldera- 
tioD  of  the  book  accounts  included  in  the  In- 
ventory. 

"Objection  was  also  made  to  ttae  allowance 
open  the  credit  side  of  the  account  of  the 
Item,  'Aug.  29,  1896.  Wages  in  full  to  Aog. 
28,  1806,  $1,517.80,'— which  has  already  been 
found  to  have  been  for  the  wages  of  labor 
performed  before  the  deatb  of  the  decedent. 
So,  also,  the  item,  'A.  F.  Pearson,  wages, 
^.86,  and  A.  F.  Mowry,  fl2.60.'  They  rep- 
resented the  pay  roll  of  about  sixty  employes 
{rem  August  1,  1896,  to  Aug^ust  2l8t,  the 
highest  amount  upon  which  was  less  than 
$45.  On  behalf  of  the  accountant,  it  was 
contended  that  these  wages  were  a  preferred 
Uo),  and  were  entitled  to  be  first  paid  oat 
of  the  proceeds  of  the  sale.  The  first  section 
of  the  act  of  April  9,  1872,  amended  by 
acta  of  June  12,  1883,  and  May  12,  1891 
(Pend.  Dig.  2074),  provides  that  the  wages 
of  certain  persons,  not  exceeding  |200,  and 
for  a  period  of  not  more  than  six  months 
preceding  the  death  or  Insolvency  of  the  em- 
ployer, shall  be  a  lien  upon  the  'said  real 
or  personal  property,  mine,  manufactory, 
buainess  or  other  property  in  and  about  or 
med  In  carrying  on  said  business  or  in  oon- 
aectlon  therewith  to  the  extent  of  the  Inter- 
est of  such  employer  or  employers  in  said 
pn^erty,  and  shall  be  preferred  and  first 
paid  out  of  the  proceeds  of  the  sale  of  such 
real  and  personal  property,  mine,  manufac- 
tory, business  or  other  property  as  afore- 
said.' The  tblrd  section  provides  that,  'in 
all  cases  of  the  death  *  *  *  of  any  per- 
son or  persons  engaged  in  operations  as  be- 
fore mentioned,  «  •  •  the  Hen  of  prefer- 
ence mentioned  in  the  first  section  *  *  • 
shall  extend  to  every  property  of  said  per- 
sons.' These  items  all  seem  to  be  within  the 
terms  of  this  act,  and  were  therefore  en- 
titled to  be  first  paid.  See  Hartman's  Ap- 
peal, 107  Pa.  334;  Taylor  v.  Safe-Deposit 
Co.,  149  Pa.  409,  24  AU.  282;  and  WUklnson 
V.  Patton,  162  Pa.  12,  29  Atl.  293. 

"The  item  |181.57,  paid  Lehigh  Valley 
Ballroad  Company  for  freight,  was  shown  to 
have  included  $6.35  freight  received  since 
the  death  of  the  decedent,  leaving  $175.17 
contracted  by  the  decedent.  The  payment  of 
the  latter  amount  was  dearly  a  mlspayment, 
and  will  be  stricken  from  the  account 

"Nearly  all  the  remaining  items  objected 
to  npon  the  credit  side  of  the  account  raise 
bnt  a  single  question,— whether  the  admin- 
istrator of  an  estate,  such  as  this,  has  the 
Tight  to  complete  the  nnflnlshed  contracts  of 
the  decedent.  Under  the  peculiar  facts  of 
this  case,  this  is  a  question  of  no  little  dlffi- 
cnlty.  The  decedent  was  probably  the  lar- 
gest building  contractor  in  the  oommnnity 


in  which  be  lived.  At  the  time  of  bis  death 
he  had  in  his  employ  about  sixty  men,  most 
of  whom  were  engaged  In  the  planing  milL 
As  already  shown,  he  had  entered  into  about 
a  dozen  building  contracts,  all  but  one  of 
which  were  in  writing  and  unfiniadied  at  the 
time  of  bis  death.  These  contracts  had  all 
been  commenced  and  were  In  various  stages 
of  completion  at  the  time  of  his  decease. 
There  was  also  on  hand  a  large  quantity  of 
lumber  and  mill  work  partly  completed.  His 
estate  was  largely  insolvent,— a  fact  which 
must  have  been  known  to  the  administrator, 
or  could  easily  have  been  ascertained  by 
blm,  for  he  was  the  only  child  of  the  dece- 
dent, and  familiar  with  his  affairs.  He  testi- 
fied as  follows:  'Q.  In  a  general  way,  what 
did  his  estate  consist  of?  A.  He  had  a  plan- 
ing mill  here  in  South  Bethlehem.  Q.  Brick 
yard  and  other  real  estate?  A  Yes,  sir. 
Q.  He  had  considerable  stock  of  lumber? 
A.  Kes,  air.  Q.  He  had  a  number  of  con- 
tracts on  hand  not  yet  completed?  A  Yes, 
sir.  Q.  After  you  took  out  letters  of  admin- 
istration yon  employed  Mr.  Brodhead  as 
your  counsel?  A  Yes,  sir.  Q.  Did  you  then 
consider  the  question  whether  or  not  to  c<m- 
tinue  the  completion  of  the  contracts?  A 
Yes,  sir.  Q.  What  were  yon  advised  by  Mr. 
Brodhead  at  that  time?  A  To  complete  the 
contractSL  Q.  In  your  Judgment,  at  that 
Ime  was  it  for  the  interest  of  the  estate  to 
finish  the  contracts?  A.  I  thought  so.'  This 
testimony  was  not  In  any  way  contradicted. 
It  therefore  appears  that  at  the  time  when 
the  completion  of  these  contracts  was  un- 
dertaken the  administrator  acted  under  the 
advice  of  counsel,  and  what  he  thought  was 
for  the  interest  of  the  estate.  The  work  up- 
on the  completion  of  these  contracts  was 
commenced  immediately  after  the  death  of 
the  decedent,  about  August  26th  to  Novem- 
ber 14th  following.  On  November  6tb  the 
administrator  addressed  the  circular  above 
mentioned  to  the  creditors  of  the  estate.  In 
which  he  stated  that  'according  to  dece- 
dent's estimate,  and  In  my  opinion,  it  would 
be  to  the  benefit  of  the  estate  to  complete 
these  contracts.'  The  creditors  met  on  No- 
vember 12th,  and  unanimously  concluded  to 
stop  the  work.  Under  these  circumstances, 
were  these  unfinished  contracts  executory 
and  binding  upon  the  estate  of  the  decedent, 
and  did  the  administrator  have  the  right  to 
complete  them?  In  Perles  t.  Aycinena,  8 
Watts  &  S.  72,  it  was  hdd  that  a  suit  by  an 
executor  to  recover  compensation  for  serv- 
ices rendered  by  the  testator  in  his  lifetime 
as  attorney  for  the  defendant,  and  after^ 
wards  by  the  executor  as  attorney  in  com- 
pleting the  same  business,  would  be  sustain- 
ed. In  the  course  of  the  opinion  Justice 
Rogers  said:  'Is  there  any  authority  to  show 
that  executors  may  not  ciarry  on  a  testator's 
business,  or  that  they  shall  not  go  on  to  com- 
plete his  contracts  to  a  reasonable  extent? 
Many  familiar  Instances  might  be  suggested 
in  which  the  half-executed  work^  a  teata- 
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tor  ougbt  to  be  finished  for  the  Bake  of  his 
estate,  through  the  medium  of  his  exec- 
utors.' He  then  cites  with  approval  a  num- 
ber of  English  authorities  upon  the  subject 
In  Dickinson  t.  Callahaa's  Adm'rs,  19  Pa. 
227,  It  appeared  that  one  part7,  a  lumber 
manufacturer,  agreed  to  sell  to  the  other,  a 
lumber  merchant,  all  the  lumber  to  be  sawed 
at  bis  mill  during  five  years,  and  before  that 
time  both  parties  died.  The  court  held  the 
contract  to  be  personal,  and  dissolved  by  the 
death  of  the  parties.  In  the  course  of  the 
opinion  Justice  Lawrie  says:  'We  are,  then, 
without  any  well-defined  rule  of  law  directly 
applicable  to  this  case,  and  are  therefore  un- 
der the  necessity  of  deducing  the  rule  for 
ourselves.  The  elements  from  which  this 
deduction  is  to  be  made  are  the  contract  it- 
self, the  ordinary  principles  and  experience 
of  human  conduct,  the  decisions  in  analogous 
cases,  and  the  nature  of  the  office  of  admin- 
istrator. We  repeat  the  question,  does  such 
a  contract  establish  anything  more  than  a 
personal  relation  between  the  parties?  This 
is  a  mere  question  of  the  construction,  de- 
pending upon  the  intention  of  the  parties. 
Hob.  »:  YelY.  9;  Cro.  Jac.  282;  1  Bing.  225; 
8  Eng.  O.  L.  307.  Unless  the  intention  be 
such  as  the  law  will  not  enforce.  Is  It  prob- 
able that  either  party  Intended  to  bind  his 
executors  or  admmistrators  to  such  a  rela- 
tion? The  contract  does  not  say  so,  and  we 
think  It  does  not  mean  it;  for  It  would  In- 
volve the  intention  that  the  administrators 
of  the  one  shall  be  lumber  merchants,  and 
those  of  the  other  sawyers.  The  character 
of  the  contract  demands  no  such  a  construc- 
tion; for  each  delivery  under  it  is  neces- 
sarily of  complete  and  Independent  articles, 
and  each  delivery  wiaa  to  be  at  once  a  finish- 
ed work  on  each  side.  There  may  be  cases 
when  It  Is  necessary  that  the  executor  or  ad- 
ministrator shall  complete  a  wwk  already  be- 
gun by  the  decedent,  and  then  they  may  re- 
cover In  their  representative  ctaanacter.  1 
Crompt  &  M.  403;  S  Mees.  &  W.  350;  2 
Mees.  &  W.  190;  Perles  v.  Aycinena,  3  Watts 
&  S.  72.  But  here  every  act  of  both  par- 
ties was  complete  In  itself.  From  the  con- 
tract itself,  and  from  the  ordinary  principles 
(tf  human  conduct,  we  infer  that  neither  par^ 
ty  intended  the  relation  to  survive.' 

"It  will  be  noticed  that  the  contract  here 
construed  did  not  specifically  bind  executors 
or  administrators,  and  each  delivery  of  lum- 
ber was  of  complete  and  Independent  arti- 
des,  and  was  to  be  at  once  e  finished  work 
on  each  side.  Here,  however,  many  of  the 
contracts  specifically  bound  the  executors  or 
administrators  of  the  parties,  and  were  en- 
tire contracts.  They  stipulated  for  the  pay- 
ment of  gross  soms,  and  all  related  to  the 
erectl(Mi  of  bnlldings  and  furnishing  of  mill 
work.  From  their  nature,  these  contracts 
w«re  not  severable,  and  must  have  been  in- 
tended to  survive  by  the  parties.  Another 
elemmt  of  deduction  mentioned  by  Justice 
Lawrie  Is  tbe  decisions  in  analogous  cases.' 


In  Will.  Ex'rst  1794,  tiie  author  snmmarlgns 
the  decisions  as  follows:  'It  must  be  ob- 
served that,  wlieii  the  law  speaks  of  execu- 
tors not  carrying  on  the  business  of  their 
testator.  It  means  that  they  are  not  to  buy 
and  sell.  There  ave  many  cases  when  exec- 
utors not  only  may  but  are  bound  to  con- 
tinue the  business  to  a  certain  extent. 
Then,  if  a  party  contracts  for  himself  and 
his  executors  to  build  a  house,  and  dies,  the 
executors  must  go  on,  or  they  will  be  liable 
in  damages  for  not  completing  the  work. 
So,  if  a  party  engages  to  build  a  bouse,  and 
dies  after  having  procured  all  the  necessary 
materials,  it  should  seem  that  his  executors 
ought  to  complete  the  work,  and  not  dispose 
of  tbe  materials  at  a  loss  to  the  estate. 
Again,  if  a  bookseller  undertakes  to  publish 
a  work  in  parts,  and  before  the  completion 
he  dies,  a  subscriber  has  a  claim  upon  tbe 
estate  to  complete  the  work;  for  otherwise 
these  parts  which  he  has  purchased  upon  tbe 
faith  of  the  work  being  completed  are  use- 
less. So,  if  a  man  makes  half  a  wheel  uar- 
row  or  half  a  pair  of  shoes,  and  dies,  the 
executors  may  complete  them,  and  they  are 
not  bound  to  sacrifice  tbe  property  of  their 
testator  by  selling  articles  in  an  imperfect 
state.  So,. if  a  deceased  died  possessed  of  a 
manufactory,  his  executor,  it  should  seem, 
would  be  Justified  in  continuing  tbe  works 
for  a  reasonable  time,  if  this  would  be 
requisite  to  selling  the  manufactory  and 
premises  to  advantage,  and  they  will  not,  at 
least.  In  equity,  be  charged  with  any  loss 
sustained  in  employing  the  assets  in  so  con- 
tinuing the  trade,  if  they  act  bona  fide  and 
according  to  their  best  Judgment.'  In 
Dougherty  v.  Steph«i8on,  20  Pa.  210,  a  case 
where  the  plaintiff  bad  agreed  with  tbe 
decedent  to  permit  him  to  mine  4,000  tons  of 
iron  ore  at  a  certain  price  per  ton,  and  very 
little  ore  had  been  taken  owt  at  the  time  of 
the  decedent's  death.  Black,  0.  J.,  said:  'We 
think  tbe  executors  had  a  right  to  determine 
whether  the  remainder  of  the  work  should 
be  done  or  not' 

"While  the  decisions  in  this  state  do  not 
clearly  define  the  distinction  between  execu- 
tory c<mtTact8  of  a  decedratt  which  survive 
to  his  legal  representatives  and  those  which 
do  not,  yet  the  rule  above  recognized  aeems 
to  be  sufficiently  clear  for  the  present  pur- 
poses. All  of  these  contracts  were  entire, 
were  partly  performed  at  his  death,  some  ^- 
pressly  bound  his  legal  representatives,  and 
from  the  dedsions  in  analogous  cases  and 
the  conduct  of  the  parties  it  is  reasonable  to 
believe  they  intended  the  relation  to  stHrive 

"But  the  question  as  to  whether  or  not 
tbe  administrator  shall  proceed  to  complete 
the  contracts  Is  an  entir^  different  one, 
and  necessarily  is  largely  left  to  his  discre- 
tion. He  Is  best  fitted  to  Judge  for  himself 
as  to  his  capacity  for  the  work,  and  hia  abil- 
ity to  continue  it  so  as  to  enhance  tbe  value 
of  the  estate.  In  doing  so,  he  should  act 
with  the  caution  and  prodence  of  a  man  in 
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the  control  of  his  private  affairs.  It  is  al- 
ways much  tlie  safer  rule  for  an  administra- 
tor to  Immediately  convert  the  assets  of  the 
decedent  into  money.  But  tills  is  not  al- 
ways practicable,  nor  always  to  the  Itest  in- 
terest of  the  estate.  The  true  rule  of  action 
for  trustees  so  situated  was  thus  stated  by 
Master  of  the  Bolls  Romilly  in  Collinson  t. 
Lister,  20  Bear.  365:  'The  acts  which  an 
executor,  in  the  attsence  ot  any  directions 
contained  In  tJie  will,  can  do,  or  ought  to  do^ 
for  the  purpose  of  completing  or  rendering 
available  the  contracts  or  property  of  the 
testator,  depend  so  much  upon  the  peculiar 
circumstances  of  each  case  that  I  find  it  diffi- 
cult to  state  with  distinctness  any  proposi- 
tion which  riiall  lay  down  a  principle  appli- 
cable to  all  cases.  Some  points,  however, 
are  settled.  Thus,  tt  is  clear  that  an  ex- 
ecutor cannot  carry  on  the  trade  of  the  tes- 
tator, except  for  the  mere  purpose  of  wind- 
ing it  up.  But  the  executor  may  and  in 
some  cases  is  bound  to  complete  contracts 
entered  into  by  his  testator,  and  the  in- 
stance of  a  testator  who  had  contracted  to 
build  a  home  and  had  died,  having  provided 
th«  materials  and  half  completed  the  work, 
was  cited  and  relied  on  at  the  bar  (Marshall 
T.  Broadhurst,  1  Cromp.  &  J.  403)  as  an  ua- 
doubted  Instance  where  the  executors'  duty 
would  be  to  complete  the  imperfect  work. 
Mr.  Toller  also,  in  his  book  on  Bxecutors 
(page  487),  mentions  «.  case  where  the  testa- 
tor, carrying  on  the  business  of  a  wine  coop- 
er, had  left  a  stock  of  wines  which  could  not 
have  been  advantageously  sold  unless  the 
executor  bad  purchased  other  wines  for  the 
purpose  of  refining  the  old  stock,  and 
which  act  was  held  not  to  constitute  him  a 
trader,  but  to  have  been  done  in  due  dls- 
diarge  of  his  duty  as  executor.  If  a  testator 
bad  advanced  money  on  a  mortgage  of  a 
property,  either  originally  insufficient  to  pay 
the  amount  or  which  had  become  so  by 
some  subsequent  accident,  and  the  owner  of 
that  property  (the  mortgagor)  had  applied  to 
the  executor  for  a  further  advance,  stating 
with  truth  that  the  outlay  of  this  further 
moii^  would  render  the  property  stifflclent 
to  pay  both  charges,  I  know  of  no  case  or 
principle  which  would  preclude  an  executor 
from  advancing  such  further  sum  out  of  the 
assets  of  the  testator  in  order  to  render  the 
property  capable  of  paying  the  original 
mortgage,  which  without  such  expenditure 
would  not  have  been  possible,  and  it  would, 
I  think,  be  dangerous  to  lay  down  any  rule 
which  would  prevent  the  executor  from  ex- 
ercising a  bona  fide  discretion  In  any  such 
case,  or  even  to  charge  him  with  a  devas- 
tavit in  case  the  result  should  disappoint  his 
expectations.  Bat,  If  a  loss  should  be  the 
result,  it  appears  to  me  to  be  a  necessary 
prellminaiy  condition,  before  such  advances 
could  be  allowed  him  in  taking  his  accounts, 
that  he  should  liave  carefully  investigated 
the  probabilities  of  success  before  he  ad- 
vanced the  money  of  bis  cestui  que  trust  for 


any  such  purpose.'  In  Garrett  v.  Noble,  6 
Sim.  604,  the  testator  directed  his  executors, 
with  all  convenient  speed,  after  his  decease, 
to  call  in  and  convert  Into  money  all  his  per- 
sonal estate.  The  executors  continued  work- 
ing the  mills  of  the  decedent,  and  finished 
some  unexecuted  agreements,  and  upon  a 
bill  of  surcharge  for  so  doing  the  vice  chan- 
cellor said:  'The  rule  of  the  law  is  that 
where  trustees  bona  fide  exert  themselves  to 
discharge  their  duty,  and  merely  commit  an 
error  in  Judgment,  unless  there  Is  a  plain 
violation  of  the  trust,  they  will  not  be  visited 
severely.  The  fair  exercise  of  their  Judg- 
ment is  a  protection  to  them,  although  the 
consequence  may  be  bad.  Here,  in  the  fivst 
Instance,  there  was  a  difficulty,  and  they  set 
themselves  to  cope  with  It  as  well  as  they 
could.'  In  Re  Derbyshire's  Bstate,  81  Pa. 
18,  It  appeared  that  a  shipbuilder  conti'acted 
to  build  a  vessel,  to  be  paid  for  in  install- 
ments as  the  work  progressed.  The  builder 
died,  payments  having  been  made  on  her. 
She  was  appraised  at  the  amount  which  had 
been  paid.  The  executors  having  no  funds, 
the  vessel  being  subject  to  liens,  and  there 
being  doubt  as  to  the  tltie  a  purchaser  would 
take,  with  other  circumstances  rendering  It 
onoertain  whether  more  than  a  small 
amount  would  be  realized  from  a  sale,  un- 
der the  advice  of  counsel  the  executor  de- 
livered the  vessel  to  the  persons  for  whom 
it  was  being  built,  and  took  credit  for  the 
amount  of  the  appraisement  In  his  account. 
Upon  exceptions  to  surcharge  the  executors, 
the  supreme  court,  in  a  per  curiam,  said: 
The  Insolvency  of  the  builder,  the  want  of 
funds  to  complete  the  large  payments  made 
by  the  parties  contracting  for  the  vessel,  the 
necessity  for  continued  control  of  the  ship- 
yard, the  responsibility  necessarily  Incurred 
by  the  executor  in  the  undertaking  to  finish 
the  vessel,  and  the  nncertalnty  of  price  a 
pubUc  sale  would  bring,  all  united  to  make 
it  a  case  of  great  nncertalnty  and  doubt  as 
to  what  would  be  the  course  to  be  pursued 
which  would  be  for  the  best  Interests  of  the 
estate.  In  this  state  of  the  case,  the  exec- 
utor having  acted  under  the  advice  of. coun- 
sel, and  upon  the  opinion  and  advice  of  a 
large  number  of  the  creditors  of  the  estate 
(which  was  Insolvent),  It  woiJd  be  a  harsh 
Judgment  to  visit  the  executor  with  a  sur- 
charge because  he  had  not  offered  the  un- 
finished hulk  at  public  sale.'  See,  also.  In 
re  Bowker's  Estate,  5  Wkly.  Notes  Cas.  403. 
"Again,  It  is  well  settled  that  In  an  agree- 
ment of  co-partnership  or  a  last  will  and  tes- 
tament a  binding  direction  may  be  given  to 
continue  the  business  of  partnership  of  the 
decedent  after  death,  the  same  as  before; 
and  so  much  of  the  decedent's  estate  as  is 
invested  in  the  business  will  pass  Into  the 
hands  of  those  to  whom  it  is  given  by  the 
law,  clogged  by  the  liabilities  thus  placed 
iq>on  it  by  its  former  owner.  These  prin- 
ciples are  well  settied,  both  in  our  own  state 
and  elsewhere.    Gratsz  v.  Bayard,  11  Serg. 
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ft  R.  41;  LanghBn  ▼.  Lorenc'a  Adm'r,  48  Pa. 
276;  WUcoot  v.  Derlckson,  168  Pa.  381,  31 
Aa  1060;  IT  Am.  &  Eng.  Bnc  Law,  1134. 
If  a  testator  In  hla  last  will  and  testament, 
or  a  partner  In  his  articles  of  co-partnership, 
can  bind  his  estate  for  the  continuance  of 
his  business,  it  is  difficult  to  see,  in  principle, 
why  this  cannot  be  done  In  an  executory 
contract  as  well,  which  Is  not  personal  to 
the  decedent,  but  which  could  be  carried  out 
as  well  by  persons  in  his  employ  at  the  time 
of  his  death.    WiU.  Bx'rs,  *1660. 

"The  principle  to  be  deduced  from  these 
authorities  seems  to  be  that  the  administra- 
tor was  vested  with  a  sound  discretion  as  to 
whether  or  not  be  would  complete  these  con- 
tracts, and  if  be  acted  as  a  cautious  and 
prudent  man  would  act  under  similar  cir- 
cumstances, and  in  good  faith,  he  will  not 
be  surcharged,  although  the  consequence 
may  be  bad.  He  was  a  son  of  the  decedent, 
connected  with  him  in  the  conduct  of  the 
business,  and  testified  that  he  thought  it  to 
the  best  Interest  of  all  to  complete  these 
contracts.  Some  creditors  seemed  to  join  In 
this  Tiew  at  this  time.  There  is  no  proof 
of  any  personal  gain  to  him  from  his  con- 
duct of  the  business.  The  one  circumstance 
that  gave  rise  to  the  greatest  feeling  against 
him  was  the  sale  of  the  personal  property 
In  September  to  A.  F.  Pearson,  who  was 
employed  by  him  at  the  time,  and  their  Joint 
conduct  of  the  business  for  some  time  after- 
wards. This  sale  took  place  September  29th, 
and  the  price  bid  was  but  $477,  a  grossly 
Inadequate  sum.  Practically  the  same  prop- 
erty was  afterwards  sold  for  over  $6,000; 
but  there  is  no  affirmative  evidence  of  collu- 
sion, and  both  Pearson  and  Allam  deny  it. 
Upon  its  face  It  was  an  extremely  suspicious 
transaction.  The  day  of  sale,  however,  was 
rainy  and  disagreeable,  and  but  16  or  20  per- 
sons were  present.  It  was  duly  advertised, 
all  persons  were  given  a  fair  chance  to  bid, 
and  Pearson  was  the  highest  bidder.  In 
Beeson  v.  Beeson,  9  Pa.  29T,  it  was  held  that 
such  a  purchase,  made  by  the  trustee  him- 
self through  a  secret  agent,  was  not  abso- 
lutely void,  in  the  absence  of  actual  fraud. 
At  most,  it  would  be  but  constructive  fraud, 
which  would  entitle  parties  In  Interest  to 
disaffirm  the  sale.  This  some  creditors  did 
In  a  petition  to  court,  and  about  two  months 
after  the  sale  Allam  himself  asked  the  court 
to  set  aside  the  sale,  and  to  this  Pearson  con- 
sented. They  both  testified  that  they  turn- 
ed over  all  property  and  accounts  without 
any  personal  gain  to  themselves,  and  this 
same  property  was  afterwards  sold  at  public 
sale  for  over  $G,000.  The  property  at  the 
time  of  the  last  sale  was  about  the  same  as 
that  on  hand,  at  the  time  of  the  decedent's 
death.  Under  these  circumstances,  the  au- 
ditor, from  the  testimony  produced,  cannot 
say  the  administrator  did  not  act  in  good 
faith.  In  Re  Bowker's  Estate,  6  Wkly. 
Notes  Cas.  496,  Judge  Ashman,  in  a  similar 
case,  said:    'In  determining  the  bona  fides 


of  the  executor's  conduct,  one  circumstance 
must  not  be  overlooked.  He  continued  the 
business  of  the  decedent  with  the  double 
disadvantage  to  himself,  that  whatever  of 
profit  might  accrue  would  go  to  the  estate, 
and  that  as  to  losses  incurred  he  would  be 
personally  liable  to  creditors  as  partner; 
and  this,  although  he  carried  on  the  trade 
avowedly  as  executor.  Labouchere  v.  Tui>- 
per,  11  Moore  P.  C.  108.  And  before  com- 
mitting the  estate  to  any  hazard  he  took 
the  advice  of  counsel  and  acted  upon  it 
How  far  this  tended  to  lessen  his  liability 
may  be  seen  In  McXair's  Appeal,  4  Rawle, 
148,  In  NefTs  Appeal,  57  Pa.  91,  and  In  He 
Derbyshire's  Estate,  supra. 

"It  has  already  been  stated  that  the  per- 
sonal property  sold  and  included  in  the  ac- 
count was  about  the  same  in  value  as  that 
on  hand  at  the  time  of  the  decedent's  death. 
Of  course,  it  was  not  the  same  property; 
for  the  administrator  bad  used  some  and 
purchased  others.  The  fund  arising  from 
the  sale  of  this  property,  however,  is  about 
all  the  account  shows  in  band  for  distribu- 
tion. It  therefore  becomes  a  primary  ques- 
tion whether  or  not  this  fund  is  liable  for 
debts  contracted  by  the  administrator  In 
the  completion  of  the  decedent's  contracts. 
This  question  was  so  learnedly  discussed  in 
a  somewhat  similar  case  by  the  late  Vice 
Chancellor  Van  Fleet,  in  Perry  v.  Lalble, 
27  N.  J.  Eq.  148,  that  but  little  could  be  add- 
ed thereto.  He  there  said:  'In  support  of 
the  objection  of  want  of  equity,  it  is  said 
that  where  a  testator  directs  his  executors 
to  continue  bis  business  after  his  death,  and 
they  contract  debts  In  its  prosecution,  the 
primary  remedy  of  creditors  Is  against  the 
executors  personally,  and  they  have  no  rem- 
edy against  the  assets  imtll  the  personal 
remedy  is  exhausted,  unless  Insolvency  Is 
alleged.  This  view  seems  to  have  the  sup- 
port of  the  judgment  of  Vice  Chancellor 
Bacon  in  Owen  v.  Delamere,  16  Eq.  Cas. 
139;  and  he  cites  the  Judgment  of  Lord  El- 
don  In  Ex  parte  Garland,  10  Yes.  120,  as 
his  authority.  Lord  Eldon's  opinion,  as  I 
read  it,  gives  no  support  to  this  view,  bi>t,  so 
far  as  he  lays  down  any  rule  on  the  subject 
of  the  order  of  liability,  declares  the  fund  or 
property  embarked  In  trade  primarily  an- 
swerable. He  says:  "Creditors  whose  debts 
have  been  contracted  after  the  death  of  the 
testator  have  the  whole  fund  that  is  embark- 
ed in  the  business,  and  in  addition  they  have 
the  personal  responsibility  of  the  individual 
with  whom  they  deal.  They  have  some- 
thing very  like  a  lien  upon  the  estate  em- 
barked In  the  trade."  It  is  manifestly  Just 
that  so  much  of  his  estate  as  the  testator 
has  embarked  In  the  business  shall  be  an- 
swerable in  some  form  to  the  creditors  of 
the  business.  I  think  this  rule  may  be  fair- 
ly deduced  from  the  cases,  that  so  much  and 
no  more  of  the  testator's  assets  as  be  has 
directed  to  be  employed  In  the  continuance 
of  his   business  after  his  death,  with   tb» 


after  his   death,   witl 
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accnmnUitloiis  Oiereon,  shall  stand  charged 
In  equity  with  all  debts  properly  contracted 
in  the  prosecution  of  the  business.  Bz  parte 
Garland,  supra;  Ex  parte  Richardson,  3 
Madd.  138;  Thompson  t.  Andrews,  1  Mylne, 
&  K.  116;  Cutbush  t.  Gutbush,  1  Beav.  185; 
McNeUlle  ▼.  Acton,  4  De  Oez,  M.  &  Q.  744. 
There  can  be  no  doubt  that  on  payment  by 
an  executor  out  of  his  own  funds  of  a  Judg- 
ment recovered  against  him  personally  for  a 
debt  properly  incurred  by  lilm  in  the  business 
be  would  be  entitled  to  reimbursement  out  of 
tbe  trust  property.  It  stands  pledged,  un- 
qnestionably,  for  the  ultimate  discharge  of 
all  debts  contracted  in  its  employment,  ac- 
cording to  the  will  of  the  testator.  Vice 
Chancellw  Bacon  concedes  that,  by  direct- 
ing a  continuance  of  the  trade,  the  testator 
has  created  a  trust  estate  which  tbe  court 
will  Iceep  separate,  and  apply  exclusively 
to  the  purposes  of  the  trust  Owen  v.  Dela- 
mere,  supra.  Why,  then,  should  creditors, 
who  must  in  any  event  be  paid  out  of  the 
trust  property,  whether  It  be  regarded  as 
primarily  or  secondarily  liable,  be  put  to  this 
circuity  of  action,  with  its  delays  and  useless 
expense?  No  reason  of  policy  or  conven- 
ience was  shown  for  limiting  creditors  in 
the  first  Instance  to  a  personal  remedy 
against  the  executors,  and,  in  the  absence 
of  a  binding  authority  constraining  me  to 
adopt  that  view,  I  think  the  demurrer  alleg- 
ing want  of  equity  should  be  overruled.' 

"From  all  this,  the  true  rule  seems  to  be 
that,  upon  tbe  death  of  a  person  leaving 
nnflnlshed  building  contracts,  a  planing  mill. 
and  unworked  material  on  hand,  the  legal 
representative  of  such  decedent  has  a  dis- 
cretion either  to  complete  such  contracts  or 
not,  as  he  may  deem  for  the  best  Interest 
of  the  estate.  In  other  words,  he  may  ex- 
ercise his  election  as  to  whether  he  will 
complete  such  contracts  or  not,  and,  it  he 
dects  not  to  do  so,  the  business  will  be 
wound  up  In  the  usual  way.  If,  on  the  oth- 
er band,  he  concludes  to  complete  such  con- 
tracts, be  becomes  peorsonaUy  liable  tor 
all  debts  contracted  after  the  death  of  the 
decedent,  with  the  right  of  recourse  to  such 
estate  of  the  decedent  as  was  embarked 
In  such  business.  'An  executor  or  admin- 
istrator who  carries  on  his  decedent's  trade 
is  personally  liable  for  all. debts  contract- 
ed by  himself  in  the  management  of  the 
concern.  If  expressly  authorized  to  carry 
on  the  trade  by  the  will,  or  otherwise  duly 
onpowered.  he  has  a  lien  for  his  reim- 
bnrsement  upon  such  assets  as  the  will  di- 
rects to  be  employed.  Out  of  this  right 
grows  an  equity  of  trade  creditors  to  resort 
to  this  fund  for  payment  after  exhausting 
the  personal  repre8entatlv&  But  their  equi- 
ty is  dependant  upon  his  heir,  and  unless, 
miter  paying  their  debts,  he  could  have  re- 
imbursed himself  from  the  fund,  they  have 
no  claim  on  it.'  7  Am.  &  Bug.  Bnc.  Law, 
342.  Tbe  position  of  an  administrator  In 
such  cases  is  a  hard  one,  at  beat  U  the 
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business  is  prosperous,  be  can  derive  no  bm- 
eflt  from  it;  if  It  proves  disastrous,  he  is 
personally  liable  for  all  loss  beyond  the  val- 
ue of  the  assets  embarked  in  the  venture. 
His  position  is  one  of  pure  hazard,  which  he 
assumes  for  the  ben^t  of  others,  without 
the  slightest  possibility  of  advantage  to  him- 
self. 2  WllL  Bx'rs,  1662;  Ferry  v.  Lalble, 
27  N.  J.  Bq.  149. 

"But  while  the  administrator  has  the  right 
to  reimbm'se  himself  from  the  persoual  prop- 
erty of  the  decedent  employed  in  the  busi- 
ness, the  question  here  presented  Is  whether 
this  right  exists  to  the  exclusion  of  debts 
contracted  by  the  decedent  in  his  lifetime. 
In  Pennsylvania,  when  a  person  dies  all  his 
creditors  at  once  acquire  a  lien  upon  all  his 
personal  property  within  the  state,  and  the 
law  commits  It  to  the  care  of  an  adminis- 
trator or  executor  upon  the  express  trust  to 
give  each  his  due  according  to  law.  Homer 
V.  Hasbronck,  41  Pa.  169.  Was,  then,  this 
lien  of  the  general  creditors  at  death  subject 
to  be  defeated  by  the  election  of  the  admin- 
istrator to  complete  these  contracts,  or  was 
their  Hen  sui>erior  to  any  right  of  reimburse- 
ment by  the  administrator?  No  authority 
has  been  cited  upon  this  question,  and  the 
auditor  has  been  unable  to  find  any  In  this 
state.  Upon  prindide,  however,  he  is  of  the 
opinion  that  debts  contracted  by.  the  dece- 
dent in  his  lifetime  are  tbe  superior  lien. 
These  debts  are  known,  or  ought  to  be 
known,  by  the  administrator  to  be  in  exist- 
ence at  the  time  of  the  decedent's  death,  and 
his  election  to  complete  the  contracts  was 
made  with  this  knowledge.  His  right  to  re- 
imbursement in  this  regard  is  somewhat  sim- 
ilar to  the  right  of  the  heir  to  inherit  per- 
sonal property,  subject  to  be  defeated  by 
those  who  were  his  creditors  at  his  death. 
This  seems  to  have  been  the  accepted  view 
In  the  analogous  case  of  a  direction  hi  a  will 
to  continue  the  business  of  the  testator.  In 
Lind.  Partn.  Marg.  p.  609,  the  author  says; 
The  liability  of  the  estate  of  a  deceased 
partner  to  persons  who  become  creditors  after 
his  decease  is  subject  to  its  liability  to  those 
who  were  his  creditors  at  his  decease.  These 
last  must  flrst  be  paid,  and  although,  as  in 
such  a  case  as  Bx  parte  Garland,  they  might 
not  be  able  to  follow  the  assets  of  the  de- 
ceased into  the  hands  of  the  trustee  in  bank- 
ruptcy, yet  in  administering  the  estate  of  a 
person  whose  assets  have  been  employed  In 
trade,  in  pursuance  of  directions  contained 
in  his  will,  the  creditors  who  have  become 
such  since  his  decease  cannot  compete  with 
his  other  creditors.'  See,  also.  Colly.  Partn. 
t  G33.  The  effect  of  this  view  will  be  to  ex- 
clude from  the  present  distribution  all  debts 
contracted  by  the  administrator  in  the  com- 
pletion of  these  contracts,  for  the  reason  that 
the  claims  of  creditors  in  existence  at  the 
time  of  the  death  of  the  decedent  will  much 
more  than  consume  the  fund.  In  fact  th* 
amount  of  these  claims  in  existence  wHen 
decedent  died  exceeds  many  times  the  amount 
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for  dl8trlbntl(m.  Tbls  la,  no  doBbt,'a.hacd- 
ehlp  as  to  tbe  debts  contracted  by  tke^  Ad- 
ministrator, but  parties  dealing. In. tUs -way 
are  bound  to  look  to  his  antlxurlty,  ^and  are 
held  to  a  knowledge  of  the  llmltatkwa  'v«lil«b 
tbe  law  places  upm  blm.  Their  «nly  resMdy 
Is  against  the  administrator,  whore,  as  hane, 
there  Is  no  property  against  wltlcb:he  :oan 
have  recourse. 

"Another  question  of  «OMlderaMe  dlflhcul- 
ty  arises  upon  the  claims  for  wages  iirMemt- 
ed  by  the  employes  of  the  administvatvr.ln 
the  completion  of  these  contracts.  It  Is  jfiain 
that  the  act  of  assembly  giving  pre£er«iees 
against  estates  of  decedents  doesaotandy 
to  these  claims.  If  any  preference  <scBllfts,:  it 
must  be  under  the  act  of  1S72,  and^itsisnp- 
plemoitB.  The  act  of  May  12,.1881, ^enlarges 
tbe  scope  of  the  act  of  1872,. and  pvovidei 
that  all  moneys  that  may  fee' due  fer.  any 
period  not  exceeding,  six  nonths  preceding 
tbe  sale  or  transfer  of  the  .property,  .V>n  ac- 
count of  the  death  or  insolvency  of  such  em- 
ployer or  employers,'  shall  be  a  .Uen  up*n 
such  property.  Tbis  laBg«ige<baS'b«eni.beld 
to  mean  an  accomplished,  and  .not ;  a  -  t)*n- 
templated,  event.  Brown  v.  Trnst  C!o.,  174 
Pa.  4(31,  34  Atl.  335.  T<he  tbttd  section  u<if 
the  act  of  1872  is  left  nndlsturbed:b7<gtibae- 
quent  leglf^lation,  and  provides  that  in. all 
cases  of.  the  death'  of  any  employer  'tbe 
lien  shall  extend  to' every  property  .bftsuoh 
employer.  Hartman's  Appeal,  107  Pa.  .327. 
It  is  plain  that  the  preference  gtren:  by  itte 
act  only  Includes  persons' wbo,  tvhlleitheiem- 
ployer  lived,  had  a  lien  upon  4he  prepeisty 
used  in  his  business.  After  death  «r  laaol- 
vency  the  i»roperty  Is  in  the  oostody  of  tfte 
law,  and  after  that  period  no  one  is 'author- 
ized to  create  a  new  lien  upon  it.  .' In  i  Rob- 
ert's Appeal,  110  Pa.  S25,  6  Atl.  «18,.tlie 
labor  was  performed  for  an  aaslgnee  for  .tbe 
benefit  of  creditors  onder  i an  .assignment 
made  after  a  levy.  The  coort.  there,  said: 
'While  these  labor  claims. are,  las  la  'olass, 
merltorlons,  and  to  be  favored' as' fan  asi  pos- 
sible, yet  one  most  not  fwget  ttiat  tliiey  --de- 
pend  for  their  validity-  altogether. 'On  bke-4c|g- 
islatlve  provisions  iu'  which  they  originated. 
A  laborer  mast  briag  blmeelf  >wlttaln  those 
provisions  or  be  cannot  have  a  preference 
over  other  creditors.  K.erbln,  In  his  notice 
to  tbe  sheriff,  claims  1300  out  of'  any  moseys 
that  can  be  raised  from  the  sale  of  the  lease- 
bold  of  Thomas  Kerbln,  onaccooat  of -work 
and  labor  performed  for  S.  M.  Refld.  H<nr 
the  property  of  Thomas  Kerbln  was  to  be 
made  answerable  for  the  debt  of  -8.  U.  Beed, 
the  sheriff,  and  those  Interested,' we  are- not 
Infwmed.  From  evidence  extra  of  notice, 
we  discover  that  Reed  was  tbe  asslgneeiof 
Kerbln,  and  that  the  work' set  forth  in  the 
claims  was  not  done  until  after  the  levy  .on 
the  appellant  writ.  Thns  nether  by  notice 
nor  by  oral  testimony  is  this  claim  ittrongbt 
within  the  provisions  of  the  statnte.  Not  by 
tbe  notice,  because  the  work  does  not  appear 
•to  Jiave  been  done  for  tbe  lessee,  bnt  Air 


<  .another  .iiaraon.  Not  by  Ifaa  evidence,  be- 
'Oause  if >  Kcrblo,'  tbo  claimant,  was  employed 
.byitheiasotgnee,  it  was  the  boataess  of  tbe 
i-.asslgBee'to.fey  Um,  and  charge  the  amoant 
.ttras  paid  in.  hila  account  as  part  of  the  ex- 
.  penses  iacldeAt  to  the  administration  of  the 
trust;  but  bis  liability  to  the  laborer  whom 
/be.ted'-eaiployed  was  aa  much  personal  as 
.though  be. bad  employed  him  abont  his  own 
'•Inudnois.  ilt.fottows  that  the  claim  could 
not  te  cbacBed  over  to  that  part  of  tbe  as- 
...Blgnoir'ftiestate  wltieta  was,  previously  to  the 
lasslgDuent,  Initiie  possession  of  the  sheriff 
:!for-tlie.  iMe  af  the.  owners  of  the  writs.  Nei- 
ther;  the.  dCMor  nor  his  assignee  coold  thus 
Qbargattaat' property.'  The  claims  here  pre- 
<sented '  are  for  worti  -  and  labor  done  after 
the 'death,  of 'J.  8.  Allam,  contracted  tor  by 
.  Ills  adaalBtotrator  in  tbe  completion  of  tbe 
.comtncts  mentkxied.  At  the  time  this  labor 
fwas  performed  this  property  was  just  as  ef- 
OcotnaUy  Jn  the  onatody  of  the  law  for  dis- 
I  trlbntloo  I  aa  it  oeuld  have  been  under  levy 
-.ariMslgnanent.  If  the  language  of  the  act 
■  that  .the  idalm  must  precede  death  or  inaol- 
'  Taney  Is^toibei'glven'tfect,  tbese  olabns  can 
iharTe:'noi«taDdiBg.  Again,  it  would  .aeem  to 
:ibe.<(DBtrameIy  I  doubtful  whether  the  comple- 
vtien'iof  laaAalshed' contracts  is  such  a  per 
'imaBoat  taslKss  >as  is  contemplated  by  the 
^act  litewctlyn's  Appeal,  193  Pa.  4S8;  Maor- 
iCB's.  Appeal, '3  Pa.  Ssfter.  Ct.  601. 

"Tke>b(H)k'«oeotuitB  >ef  the  decedent  have 
>*e«n  tbejOcaaslon'Of  auch  difflci^ty  to  all 
voaneemed'tn-tbls  Investigation.    As  already 
itrtatad, 'tlila  'was  Oklefly  due  to  the  method 
'Of  1  the  decadent  in  cbai;ging  up  the  fall 
.^onmint  of  aU"Contraot8ias.sooniaa«warded. 
an  ithe  origlaal  invoitary  tlieitotal  «f  the 
•txwrkiaceoants  -as  thus  made  up  was  $10,- 
'flOStSS,  wblcb  was  reduced  in  t^e  supple- 
mental iBveMory  to  $21,763.83.    The  auditor 
>l8  now.  asked  to  charge  the  acconntant  witli 
'the' total- snMMUit«f  these  accounts,  Indod- 
ing  tbeitouildlng  contntets.    To  this  be  cm- 
^not  'assent.    The  balldtng  oontracto  offered 
<4n  evMance'Wtte-entlre'eoDtracts/.and  unless 
^  there  iwas  snbstfliitlal  compliance   with  tbe 
:  teems  of  tk«.-oontract8!  there  could  have  been 
no  recovery.     Sticker  v.  Overpeck,  127  Ps. 
i44A,  17  AU.  lUX);  Galtagber  v.  Sbarpless,  131 
Pa.  1«4, 19'Atl.  481.    And  for  faUnre  to  com- 
ply 'With  the  cootruots  an  action  for  damages 
"Would  no'  doabt  Ue.    The  administrator  nn- 
'dertook  to  complete  these  contracts,  and  snf- 
'fered  a 'very  considerable  loss  in  so  doing. 
Tbe  creditors  mnst  either  affirm  or  disafflrm 
his  -acts  In -<  so  doing.     They  cannot  at  the 
'Mune  ttaie  vepndiate  bis  losses  and  endeavor 
'  target  tbe  benefit  -Of  hla  work  In  completing 
'  the  contracts.    Tbey  have  chosen  to  object 
to  "bis  completion  of  these  contracts,  and, 
It  having  ttetrt  conclusively  shown  that  th«y 
'•were'  oompktedoat-  a  loss,  it  follows  that  as 
'entire 'Vontvacta 'tbcy   possessed   no   valne 
'Whatever.  'These  contracts  will  tfaerefore  not 
toe  considered  elbbw  as  aawftts  or  collectible 
>4>ooh  acconnta.    Tbe  administratDr  baa  been 
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examliiiecl  <vtth  ref arenee  to  the  remaining 
book  «eaoantB,  and  testlfled  to  those  collect- 
ed by. him.  Hef.aafB  be  Bsed  dne  diligence 
to  coHect  .all.  outBtaiwItBg  accounts,  and  there 
la  so  tsBttmony' to  impeach  his  In  this  re- 
gard. 1  in: restating  the  account  be  will  be 
cbarged  'with  tIie:Junoant  of  the  claims  ao 
collected." 

'Harry  -A.  'Gyt)her8  and  Bussell  C.  Stewart, 
tor  appellant  ^R.  E.  Wright,  for  appellees. 

PBR-  C1FRTAM.  The  aaditM's  findings  Of 
tact  and  contdu^lons  Of  law  appear  in  his 
report.  The  -exceptions  taken'  to  the  report 
were  careftflly  ezaminM  by '  the  president 
Judge,' who,"ppon' dne  consideration,  dismiss- 
ed the  exceptJons  add  {(fflrmed  the  report  It 
is  at  least  a'  fair  inference,  from- his '  inspec- 
tion of  the  report  and  the  exceptions  fllM  to 
it  that  be  failed  to  discover  any  error  In 
either  Of  ttaem.  His  unqnallBed  approval  of 
the-report'add^'bls-'dlsmlssal  of  the  ezcep- 
dons  show  °  that '  he '  regarded  the  work  of 
tbe  auditor  -  as  <  a  complete  and  satisfactory 
answer'  to'  the  claim  made'  by  the  appellant 
To '  this  "we  may  add  that  onr  examination 
of  the  report  and 'the  .'exceptions  to  it  has 
satisfied  UB  that  the  auditor's  findings  of  fact 
vere'  supports  by  the  evidence,  and  that  his 
conclusions  of  law  were  applicable  to  the 
tacts  as  f onnd.  We'  therefore  affirm  the  de- 
cree on  the  anditor's  report  Decree  affirm- 
ed, and  appeal  dismissed,  at  the  cost  df  the 
aj^ellant. 
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(Supreme  Oonrt  of  Pennsylvania.    May  27, 

1901.) 

DBFECTIVB  TIiaHWATa-LIABILtTT  OF  COUN- 
TY—JLtTTHORITT  OF  COMUISaiONBiRS. 

County  commissioners  ha'ving  no  authority 
AVer  roads,  other  than  to  construct  and  main- 
tain bridges,  with  .their  approaohes,  at  paints 
laid  out  by  viewers,  and  approved  by  the  court, 
STitnd  jury,'  add' comiiiissioners,  and  the  county 
not  being -required  to  open  another  highway 
whiie  it  is  erecting  a  new  .bridge  on  the.  site 
of  on  old  one,  it.  is  .not  liable  for  injuries  re- 
ceived from  defects  in  a  temporary  way  opened 
by  commissioners  around  a  bridge  which  they 
are  rebuilding. 

Appeal  from  conrt  of  common  pleas,  Sul- 
livan county. 

Action  by  Renben  H.  Brewer  against  the 
county  of  Sollivan.  Judgment  for  defendant, 
and  plaintiff  appeals.    Affirmed. 

The  foUo'wing  Is  the  opinion  of  the  court 
below  on  refusing  to  take  ofC  the  nonsuit 
(Dnnham,  P.  J.): 

"At  the  trial  ot  this  case  the  evidence  dis- 
closed the  foUo-wlBg  state  of  facts:  Upon 
the  main  .direct  road-rla  fact,  the  only  road— 
between  Dusbore  ..and  Laporte,  where  the 
road  crosses  the.  Loyalsock  creek  at  a  place 
kiiowa.a8  .'Ringdale,'  there  Is  a  county  bridge, 
sected  by  .the  county  many  years  ago,  and 
dnce  tlwn,.of.«oime,  maintained  at  the  ex- 


penae  of  the  comity.  In  the  ■ummer  of  1896 
this  bridge  across  .the  Loyalsock  became  Ik 
■ocha  state .  of  dllapidatkui, .  and  the  abort- 
ments  were: so. cracked  and  dangerons,  that 
thecofunty  commlsslanecs  undertook  to  replace 
the  old  wooden  structure .  by  .a  new  Iron 
bridge,' and  so  took  do'wn.tbe  odd  suijerstnict- 
oze  and  closed  up  the  road  om  either,  side  of 
the '  bridge,  or  the  place  where  the  bridge 
had  been.  Owing  to  the  banks  Of.  the  creek 
at  and  near  the  place  where  the  bridge  bad 
been,  tt  was  impossible' for  any: one  to  at- 
tempt even  to  reach  the  creek,  with. any  kind 
of  a  vehicle,  near  the  site  of  the.  bridge.  The 
county  commiaaiQners,  or  at  least  'Some  of 
them,  'went  up  the  creek  some  forty  rods, 
and  cleared  oat  and. opened  up  an. old  ford 
road  that. bad  been  used  some  other  lime, 
when  the  biddge  «as  ont  of  repair,  or  at  Its 
former  construction.  The  plaintiS  In  this 
case  had  'been  sbawn,  as  we  remember  tbe 
evidence,  this  Boute. Across  the.cveek  at  one 
time  by  one ;  of  the  county  commissioners. 
Tbe  plaintiff  resided  at  Thomdale,  and,  upon 
the  day  the  accident  happened,  had  drivoi 
from  Thorndaie  to  Du^ore,  lacross  tbe.  creek, 
over  this  route  opened  by  ttaeieounty  commis- 
sioners. .  And.  in  returning  in: the  afternoon, 
with  two  horses:  and  light  4Miclibeard  wagon, 
npon  whdch  heiiwas. riding,  along  with. a  lady 
passenger, .  together  'with  some  .groceries  and 
pro'vlalons,  in  descending  the  hill  leading  from 
the  main  public  road  ta  the  fordway.  It  being 
gome  eight  to  twelve  rods  from  the  public 
road  to  the. creek  along  tbe  sonte  opened,  by 
the  oommlssloners,  tbe  .necfe'yeke  strap,  or 
the  leather  strap  on  tbe  neck  yoke,  thro&gb 
which  the  wagon  tongue  'or  pole  passes,  and 
which  -is  the  only  means  provided. in  light 
tragoBB  for  holding. back  tbe  'wagon,  broke, 
allowing  tbe  wagon' to  run  against  the  team; 
and  in  attemptlBg  to  hold  the  wagon  back  off 
from  the  borses,  by  catching  one  of  tbe 
wheels,  the  plaintiff  Injured  the  muscles  of 
Us  :aEm,  and  perhavs  reeetved  other  injuries. 
The  character  of  the  injuries)  Ir.  not  so  mate- 
rial to  this  issue.  From  the  evidence,  it  ap- 
pears that  this  road  opened  by  the  commis- 
sioners leaves  tbe  public  road  near  tbe.  bridge, 
on  tbe  Laporte  side  of  the  creek,  going  along 
np  the  creek  bank  in  an  old  road  leading  to  a 
grist  and  saw  mill,  for- some  thirty  or  more 
rods;  then  crosses  the  creek.  C!omlng  out 
upon  the  Dushore  side  of  tbe  creek,  it  is  open- 
ed for  a  distance  of  some  eight  to  twelve  'rods 
from  tbe  creek  to  the  public  road,  where  It 
Intersects  the  public  road  some  forty  rods  or 
more  from  the  bridge.  The  road  between  the 
public  road  .and  creek  on  the  Dushore  side  of 
the  credc  is  exceedingly  steep,  crooked,  and 
dangerous.  The  evidence  also  clearly  shows 
that  the  only  route  from  Thorndaie  to  Du- 
shore is  over  this  public  road  crossing  the 
Iioyalsock  at  Ringdale. 

"On  the  part  of  the  defendant  It  was 
claimed  that  the  plaintiff  oould  not  recover, 
for  two  reasMis:  First  there  Is  no  law  au- 
thorizing the  county  commlsslqners^  to  cpn- 
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struct  this  road  aiovind  the  bridge  and  open 
It  np  for  public  travel,  and  that  in  so  doing 
they  could  not  bind  the  county  either  for  the 
work  put  upon  it,  or  for  any  Injuries  received 
by  persons  in  attempting  to  pass  over  the 
road;  second,  that  the  way  or  route  was  bo 
notoriously  bad,  steep,  crooked,  and  danger- 
ous, and  known  so  to  be  by  the  plaintiff,  that 
be  was  gyiilty  of  contributory  negligence  in 
attempting  to  pass  over  the  same,  and  there- 
fore cannot  recover. 

"We  will  consider  the  last  of  these  two 
reasons  first  It  Is  very  true  that  the  evi- 
dence does  show  that  the  road  where  the  ac- 
cident happened  was  exceedingly,  even  dan- 
gerously, steep,  and  very  crooked,  having  ab- 
rupt turns  or  short  curves  in  the  steepest 
portion  of  the  road,  thereby  adding  to  the 
danger  In  traveling,  especially  In  descending 
the  hill.  It  is  also  equally  true  that  the 
plaintiff  was  fully  acquainted  with  the  con- 
dition of  the  road,  and  that  he  was  a  man  of 
Judgment  and  an  expert  teamster.  We  can- 
not, however,  in  view  of  the  fact  of  this  be- 
ing the  only  route  between  Thomdale  and 
Dushore,  say  that  plaintiff  was  guilty  of 
negligence  in  attempting  to  pass  over  It  at  all. 
We  feel  it  la  for  the  Jury  to  say,  under  all 
the  circumstances  in  the  case,  considering 
the  necessities  the  plaintiff  was  under  to  go 
to  Dushore  and  return,  whether  his  necessi- 
ties were  such  as  would  justify  the  risk  in 
attempting  to  pass  over  this  road. 

"Upon  the  first  point,  however,  we  must 
confess  we  have  been  unable  to  find  any  law 
or  decision  that  causes  us  to  change  our 
mind  In  regard  to  the  ruling  made  by  us  at 
the  trial.  All  the  authorities  dted  by  coun- 
sel, or  that  we  have  found,  on  the  other 
hand,  strengthen  us  in  the  opinion  entertain- 
ed by  us  at  the  trIaL  In  this  state,  under 
our  general  road  laws,  outside  of  cities  and 
boroughs  the  supervisors  have  charge  of  the 
roads  and  highways  after  they  have  been 
laid  out  and  ordered  opened  by  the  court  of 
quarter  sessions  of  the  county.  It  has  been 
repeatedly  decided  by  our  supreme  court 
that,  after  a  public  road  has  been  once  open- 
ed by  the  supervisors  of  the  township,  they 
(the  supervisors)  have  no  further  power  or 
authority  over  it  in  regard  to  changing  its 
location;  that  neither  the  fact  that  it  was 
not  originally  opened  upon  the  route  or  place 
it  was  originally  located  by  the  viewers,  nor 
the  occurring  of  some  sudden  emergency, 
will  authorize  them  to  change  Its  location,  or 
to  attempt  to  locate  It  in  another  place  than 
the  one  opened;  In  fact,  that,  in  attempting 
to  open  a-  new  route  in  any  of  these  cases, 
they  have  no  more  right  or  authority  In  the 
premises  than  any  other  citizen.  See  Holden 
V.  Cole,  1  Pa.  303;  McMurtrle  v.  Stewart,  21 
Pa.  822;  Furnlss  v.  Pumlss,  29  Pa.  15;  Clark 
V.  Com.,  33  Pa.  112;  Van  Buskirk  v.  Daw- 
ley,  91  Pa.  423.  Many  other  cases  might  be 
cited  to  the  same  effect.  If,  then,  this  route 
had  been  opened  by  the  supervisors  of  La- 
poite  township,  In  which  the  road  or  ford 


is  situated,— the  officers  provided  by  law  for 
keeping  the  roads  open  and  in  r^alr,— the 
foregoing  decisions  would  show  that  the  su- 
pervisors had  no  authority  to  make  the 
change;  and,  had  the  plaintiff  brought  suit 
against  Laporte  township,  the  plaintiff  could 
not  have  recovered,  because  the  supervisors 
had  no  authority  to  make  the  change  In  the 
route  of  the  public  road,  and  it  is  incumbent 
upon  every  person  attempting  to  hold  any 
municipality  responsible  for  injuries  received 
by  him  in  traveling  to  show  that  he  received 
them  while  upon  a  public  highway,  that  It 
was  a  part  at  the  public  highway  of  that 
municipality,  and  that  the  ofilcers  thereof 
were  negligent  in  not  keeping  it  in  repaii. 
In  other  words,  the  very  foundation  of  the 
action  is  negligence.  And  it  Is  incumbent 
upon  the  plaintiff  to  establish  that  the  injury 
was  received  upon  such  a  highway  as  the 
municipality  against  which  the  suit  ia 
brought  was  legally  bound  to  keep  in  repair, 
and  that  it  was  through  the  negligence  of 
the  officers  thereof,  In  not  performhig  the 
legal  duties  devolving  upon  them,  that  the 
injury  was  sustained.  This  acticm,  however, 
is  not  brought  against  the  township  of  La- 
porte, but  against  the  county  of  Sulllran, 
and  we  must  consider  the  authority  of  the 
county  commissioners  to  open,  maintain,  snd 
keep  in  repair  the  public  roads  and  bridges 
of  the  county.  The  duties  of  county  commis- 
sioners are  entirely  statutory.  They  have 
Just  such  powers  and  authority  as  the  stat- 
ute confers  upon  them,  and  no  more.  It  is 
only  necessary  for  us  to  consider  the  powers 
and  duties  conferred  upon  thenf  in  reference 
to  the  roads,  If  any,  and  bridges.  We  do  not 
deem  It  necessary  In  this  case  to  go  ova:  the 
various  acts  of  assembly  giving  the  different 
acts  conferring  duties  upon  county  commis- 
sioners In  regard  tu  bridges  (there  are  no  acts 
conferring  any  authority  upon  county  com- 
missioners in  regard  to  the  roads  other  than 
bridges  and  their  approaches),  but  shall  con- 
tent ourselves,  rather,  with  giving  the  sub- 
stance of  the  various  statutes  upon  the  sub 
ject;  and  that  is,  to  erect  and  maintain  sudi 
bridges,  including  the  artificial  approaches 
necessary  to  be  constructed  in  order  to  use 
the  bridge,  as  are  declared  county  bridges, 
after  the  same  have  been  located  and  recom- 
mended by  viewers  appointed  by  the  court 
of  quarter  sessions  of  the  county,  and  ap- 
proved by  the  court,  the  grand  Jury,  and 
commissioners  of  the  county.  Their  whole 
authority  consists  in  constracting  and  nuiin- 
taluing  the  bridge.  Including  the  approaches, 
at  the  point  laid  out  by  the  viewers,  and  ap- 
proved by  the  court,  grand  Jury,  and  com- 
missioners. Outside  of  this  they  have  no 
more  authority  over  the  roads  In  the  county 
than  any  other  citizen  of  the  county.  If  the 
bridges  they  are  required  to  keep  up  be- 
come dangerous,  so  they  need  repair,  and  In 
repairing  or  reconstructing  them  they  have 
to  be  taken  down,  or  otherwise  rendered  un- 
fit for  use,  they  are  to  close  up  the  road  and 
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prevent  the  public  from  being  Injured  In  at- 
tempting to  use  the  bridge.  But  nowhere  Is 
there  any  authority  given  to  build  roads  to 
avoid  the  bridge,  or  to  supply  the  place  of 
the  bridge  while  beiug  repaired.  Counsel 
tor  the  plaintiff  have  cited  a  number  of  cases 
to  allow  that  peraons  dealing  with  public 
officers  in  the  apparent  scope  of  their  author- 
ity can  recover  against  the  county  or  town- 
ship the  officers  represent,— as,  for  Instance, 
where  supervisors  employed  workmen  to 
change  a  public  road,  the  court  allowed  these 
employes  of  the  supervisors  to  maintain  an 
action  agalnat  the  township  for  their  pay, 
because  the  supervisors  had  general  charge 
of  the  roads  of  the  township,  and  workmen 
employed  by  the  supervisors  were  not  re- 
quired to  inquire  whether  the  supervisors 
w«-e  opening  the  road  upon  the  proper  route 
or  not.  They  were  agents  for  the  township, 
and  within  the  line  of  their  supposed  au- 
thority as  officers  of  the  township.  The 
tovtnshlp  could,  however,  surcharge  the  su- 
pervisors with  the  amount.  B''or  same  rea- 
son, a  person  who  rented  a  house  to  the 
county  commissioners  for  use  of  a  county  of- 
ficer was  allowed  to  recover  against  the 
county.  In  the  case  before  us  there  is  noth- 
ing to  Indicate  that  the  county  commission- 
ers were  acting  within  the  general  scope  of 
the  authority  conferred  upon  them.  No  law 
authorized  the  county  commissioners  to  con- 
struct roads  or  change  the  route  of  public 
roads.  And  the  plaintiff  cannot  set  up  that 
he  supposed  the  county  commissioners  had 
authority  to  make  the  change  in  the  public 
road  as  they  did  attempt  to  make  tempo- 
rarily, because  every  one  la  supposed  to 
know  the  law.  We  are  clearly  of  the  opinion 
the  county  commission's,  by  making  a  way 
t«nporarlly  around  the  bridge,  could  not 
make  the  county  responsible  for  an  Injury 
received  by  one  in  attempting  to  travel  over 
this  route.  See  Newlln  Tp.  v.  Davis,  77  Fa. 
317,  where  It  Is  hdd  that  the  'county  Is  re- 
sponsible only  for  bridges  which  It  erects  by 
virtue  of  the  act  of  assembly.'  For  the  rea- 
sons heretofore  given,  we  must  hold  that  we 
committed  no  error  In  granting  the  compul- 
sory nonsuit  in  this  case,  and  therefore  we 
must  discharge  the  rule  granted  to  take  off 
the  same.  Rule  to  show  cause  why  compul- 
sory nonsuit  should  not  be  stricken  off  dis- 
charged." 

E.  J.  Hulloi,  for  appellant.  T.  J.  &  F.  H. 
Ingham,  for  appellea 

PBB  CURIAM.  It  is  very  evident  that 
the  learned  Judge  of  the  court  below  did  not 
err  in  refusing  to  take  off  the  nonsuit  The 
county  was  not  responsible  for  the  injury  the 
plaintiff  received,  and  for  that  reason  he 
could  not  maintain  his  suit.  It  was  not  re- 
qnlred  that  the  county  should  open  another 
highway  for  the  convenience  of  the  traveling 
public  while  Its  officials  and  employes  were 
engaged  In  erecting  a  new  brl/lge  on  the  site 


of  the  old  one,  or  In  repairing  the  approaches 
to  it  No  statute  brought  to, our  notice  im- 
poses such  an  obligation  or'  duty.  In  the 
opinion  of  the  learned  Judge  refusing  to  set 
aside  the  nonsuit  there  Is  a  clear  vindication 
of  his  action,  and  a  complete  answer  to  the 
appellant's  contention.  On  that  opinion  we 
may  safely  rest  the  Judgment.  Judgment 
affirmed. 


BLACKWELL  v.  SOQDTBN. 

(Supreme  Court  of  Pennsylvania.    May  27, 

1901.) 

WILLS— DBVTSEB  DYING  BBFORB  TBSTATOR. 
Under  Act  April  8,  1833  (P.  L.  260),  pro- 
viding that  no  devise  or  legacy  to  a  child  of 
testator  shall  lapse  because  of  the  child  dying 
before  testator  it  the  child  leave  issue  surviv- 
ing testator,  but  it  shall  go  to  such  surviving 
issue,  in  the  absence  of  direction  otherwise  by 
testator,  where  testator  devised  land  to  his  son 
A.  subject  to  his  payment  of  legacies,  with  a 
provision  that,  if  A.  did  not  desire  to  take  the 
land  and  pay  the  legacies,  then  C.  should  take 
it,  and  pay  the  legacies,  and  a  certain  amount 
to  A.,  and  A.  died  before  testator,  but  leaving 
issue  surviving  him,  and  indicated  no  desire  to 
have  the  devise  transferred  to  C,  and  testa- 
tor intimated  no  purpose  to  change  the  will, 
the  issue  of  A.  talces  the  land  subject  to  the 
payment  of  the  bequests. 

Appeal  from  court  of  common  pleas,  Brad- 
ford county. 

Ejectment  by  A.  O.  Blackwell,  guardian  of 
Eugene  B.  Scouten,  against  Charles  W. 
Scouten.  Judgment  for  plaintiff.  Defend- 
ant appeals.    Affirmed. 

The  following  is  the  opinion  of  the  court 
below  (Dunham,  P.  J.): 

''The  facts  in  this  case  are  fully  stated  In 
the  agreement  of  counsel,  or  In  the  case 
stated,  except  that  upon  the  ■  argument  it 
was  mutually  agreed  that  Allen  O.  Scouten 
died  in  1896,  and  Charles  R.  Scouten  in  1900. 
As  will  be  seen  by  the  agreement  of  counsel, 
the  whole  controversy  in  this  case  arises 
over  the  following  portion  of  the  will  of 
Charles  R.  Scouten,  deceased,  viz.:  *I  give 
and  bequeath  to  my  son  Allen  O.  Scouten  the 
balance  of  my  personal  property  and  my 
homestead  farm  where  I  now  live,  contain- 
ing about  two  hundred  acres  of  land,  and 
that  my  son  Allen  O.  Scouten  pay  to  my 
heirs  and  my  wife  the  sums  herein  men- 
tioned to  be  paid  to  them;  and,  if  he  does 
not  desire  to  take  the  farm  and  property  and 
pay  said  amounts,  then  It  Is  my  will  that  my 
son  Charles  W.  Scouten  take  the  same,  and 
pay  all  the  bequests,  and  pay  to  my  son  Allen 
O.  Scouten  six  hundred  dollars.'  It  is  con- 
tended on  the  part  of  the  plaintiff  that  this 
bequest  to  Allen  O.  Scouten  upon  the  death 
of  -Allen  O.  Scouten  prior  to  the  death  of 
Charles  R.  Scouten  passed,  by  operation  ot 
the  twelfth  section  of  the  act  of  April  8, 
1833  (P.  L.  2:H)),  to  his  only  son  and  heir, 
E>ugene  B.  Scouten,  and  that  Eugene  B. 
Scouten  was  to  have  and  receive  all  the  rest 
and  residue  of  the  personal  property    and 
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the  bonuMrtead  term,  and  :wsa  to  pay  ths.-bb* 
qnesta.  directed  to  be  paid  by  Allen  O.  Scout- 
en;  imless  the  said  H)agene  B.  Scoaten  de- 
sired to  reeeiTe  tbe- six  >  hundred  dollar  legacy 
Instead..  o<  the  property  willed  hla  father, 
AUea  O.  Seouten;  On  the  part  of' '  the  de> 
fendant  It  Is  contended  that  by  the  terms  of 
the  will  of  CnuuieB  B.  Stouten  the  bequest 
to  Allen  O.  Scouten  was  a  personal  bequest 
to  him  upon  the  condition  that  It  should  go 
to  Charles  W.  Scouten  unless  Allen  O.  Scout- 
en  personally  accepted  the  bequest,  and  that 
ui)on  the  death  of  Allen  O.  Scouten  the 
right  or  privilege  of  accepting  this  bequest 
passed  to  Charles  W.  Scouten,  and  not  to 
£2ugene  B.'  Scouten.  Itk  other  -words,  that  It 
was  the  Intention  of'  the  testator  that  no 
persona.  ez:ce;pt  Allen  O.  or  Charlee  W. 
Scouten  should  have  therlgbt  to  aecept  this 
bequest'  And  that'  upon  the  death  of  Allen 
O.  Scoaten  prior  to  the  death  of  the  testator, 
the  hght  to  accept  this  bequest  passed  at 
once  to  Charles  W.,  and  that,  therefore,  the 
twelfth  section  of  act  of  April  8,- 1833  (P.  L. 
250),  does  not. apply  to  this  case.  In  order 
to  ascertain  which .  ot  these  contentions  la 
correct,  It  Is- necessary  not  only  to  consider 
the  section  of  the  act  carefully,  but  also  to 
consider  thoroughly  and  carefully  the  whole 
will,  in  order  to  ascertain.  If  It  can  be  ascer- 
tained, the  Intention  of  the  testator,  as  gath- 
ered from  the  whole  Instrument,  or,  as  It  Is 
termed,  from  the  four  comers  thereof.'  Let 
us  first  consider  the  twelfth  section,  In  order 
to  ascertain  what  legacies  pass  to  the  lineal 
descendants  of  the  devisee  who  dies  daring 
the  lifetime- of- the  teslatw.  The  sectloa  Is 
as  follows,  viz.:  "No  devise'  or  legacy  In 
favoT'  at  ai  child  or  Mher  lineal  descendant 
of ; any- testa toT)  shall  be  deemed  or  held  to 
lapaei'  or  beoome  void,  by  reason  of  the  de> 
oeaaci'Of  such  devisee  or  legatee,  in  the  life- 
time at  the  testator,  if  such' devisee' or  lega- 
tee shall  leave'  issue  surviving  the  testator; 
but  such  devise  or  legacy  shall  be  good  and 
available  la  favor  of  such  surviving '  issue, 
with  like  effect  aa  If  sach  devisee  or  legatee 
had  soFvived  the  testator,  saving  always  to 
ev«ry  testator-  the  right  to  direct  otherwise.' 
It  is  admitted  by  the  counsel  for  the  defend- 
ant that  the  bequest  to  Allen  O.  Scouten 
would  pfiss  to  his- son  Bugene  B.  Scouten, 
unless  by  the  terms  of  the  will  the  testator 
has  directed  otherwise;  and  they  rdy  upon 
the  foUowtng  clause  In  the  will  to  establish 
the  fact  that  the  testator  did  direct  other- 
wise, viz.:  'And,  If  he  [Allen  O.  Scouten]  does 
not  deske-to  take  the  farm  and  property 
and  pay  said  smonnts,  thea  It  la  my  will  that 
my- sou  Charles  W.  Scouten  take  the  same, 
and  pay  >  all  the  bequests,  and  pay  to  my 
son  AUen  O.  Scootoi  $600.'  They  admit 
that,  were  it  not  for  this  provision  in  the 
will,  that  the  bequest  to  AUen  O.  Scouten 
'vraold  pass  to  his  son  Eugene  B.  Scouten,  the 
plalntUC;  but  contend  that,  where  the  testa- 
tor bequeaths  property  to  a  Uneal  descend- 
ant^ or  ta. a  brother  or  slater,  or  a  child  of 


ai  deceased  brother  oc"  sister;  tkey  to  pay 
spedflc  bequests,  with,  the  pclvtleg$L.>ofi:  ac- 
cepting or  declining 'SBch  deriset  aad  upon 
their  declining  the -same 'It  la  I  directed  tft.gD 
to  another  person;  that  i^on > the .^ death. of 
the  person  hoivlag  the  first  optiooi-thetdevlse 
goe*  dleect'to-.the'  person  hariasii the' second 
option,,  and 'to-  the.  Isaae-  liiriascof<:tke->fliBt 
devisee  where  -  the- person .  bavins-' the-  first 
option  dies  prior  to  the- testatocc  thM^the 
fact  that  the  testator  directed 'that,  in.  case 
Allen  O.  Seontendid  not  jdcolrsitoiiaocei^ithe 
farm,  aad  personal  property  aad  ^y:tb«.:  be- 
quests, that  It  wasthe  wiUi  ot.'tha^teatater 
that  Charies  W;  Sconteo  should  irecetrei  the 
benafits  of  the -devise,-  clesoly-indloates-that 
the  testator  intended  only  to  permtt' .Ailen 
O.  and  Charles  W.  to  share  in  ..this  >  privilege, 
and  that,  when  death,  prevented:  AUen:  O. 
Scouten  from  accepting,  the- testator's  boun- 
ty, the  clear  intent  ot  the'testatdBi-was  that 
only  Charles  W.  Scouten  had  any  claim<iqMii 
such  devise;  that  'where  thedevisei  isicon- 
tlngent;  dep^ident  upon:  the-  performaace  of 
some  act  or  -  agreement  o£ '  the  devisee,  the 
acts  of  April  8,  18S3,  and  May  6;  ISM,:  re- 
lating to  the  lapsing  of  legacies^  etc^  have 
no  application.'  And.  In.  sai^art  ot:  this 
proposition  they  dte  Falrfdx^s.'  Appeal,  lOS 
Pa.  160.  In  EUrfaz's  Appeal,-  howeveri  the 
case  was  ruled  upon  the  egress  <  coodittoi 
that  by  the  textaa  of  the  -will  it  waaito  go 
only  to  sncb  children .  of  Robert  >'  Oay-  and 
Eaisa,.  his  wife,  as  were  alive-  at. a  certain 
time,  the- provision  in.  the 'wtU-beingt  'Item 
8.  I. give  and  bequeath  unto. 'each,  of 'the  chil- 
dren of  Bobert  Oay^  of-  Aaghledalla,:  connty 
<^  Tyrone,  and  EUza,  his  wltey.  formerly 
EUina. Stewart,  who  may  apply  for  the  same 
within  twdre  montHs  after  :my"decea8e<  the 
som  of  two  thousand'  dollars;'  Then^  tn..or- 
der  that  there  might  be-  no  donbt  aa-  to  -the 
testate's :  meaning :  and '  wishes,-  ha-  aMed  a 
codldl  to  his  will  aa'  follows;  'Second.  In 
exptanatloD  of  item  8  of  my'-wtll,j  I. farther 
dh-ect  that  as  to  snch  children:  of  Robert 
G«y  as  shall  fail  'Wlthln  t-weive'  moatiis  of 
my  decease' to  commtmleate,  by  'wrttlag.  In- 
formation of  their  existence  and .  -wtere- 
abotits  to  my  executors,-  the  legacy  to  then 
thereafter  -  shall  be-  treated  as-  catnceled.'  In 
other  words,  by  the -very  tenoa  of  th»  wUI 
and  codicil  It  was  oalj  dlreetad  that  two 
thousand  dollars  should  be  paid  to  such 
children  as  were  living,  and  were  able  to 
communicate  In  -writing,  and  '-who  actually 
did  communicate  In  'writing,  -wlttiln'  twelve 
months  of  testator's  death,  giving  informa- 
tion of  their  'existence  and  whereabouts.' 
Well  might  Justice  Gtordon  sayt  The  quali- 
fications of  the  persons  who  are  to  take  are 
threefold:  They  must  be  children: of  Bobert 
aad  EUza  Gay,  they  must  be>  in  being  at  'the 
testator's  death,  and. they  must  make  per- 
senal  appUoattoa  for  the  bequest.'  And  the 
ruling' In  the  case  'waa-pat  upon  the -express 
ground  that  the  testator  never  Intended  to 
make  any  beqneott  and  gsw-nor  Otntu  or 
XjOOQIQ 
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legscj  to  the  parents  of  tbe  a.pptiiiVD.tS'in 
the  caae.  For'  these-  reasons  >  tlM<  case'  of. 
Fairfax's  Appeal  Is  not  in  point,  and  Innsn 
way  throws  any  light  upon  thfr  pBeaent"can«- 
trorersy.  Downing  v.-  Harsball,  28  iN.  Y, 
306.  80  Am.  Dec.  200,  Wager  vt  Wa«on> 
96  N.  Y.  171,  and  May's  Appeal,r  41:  Pa. 
512,  relied  \ip<M-  by  counsel  ioe  deCendsnti. 
were  all  cases  where  the  testaitas' devised  > 
either  an  estate  for  life  or  aideTis»<gc(ie(aIly< 
to  A.,  and  upon  the  deatb  of  At  then-  to  B^ 
and,  of  course,  were  held  to  be 'case»' where' 
tbe  l)equest  or  devise  to  A^  would:' gei  to  BL. 
upon  death  of  A.  dudng  testator's/ lifcy  Ini 
stead  of  to  the  Issae  x)f  Ai,  or,  inid^fahiUi-of. 
Issue,  instead  of  lapsing^  for 'the  <reasan<  that' 
tbe  testatoc'bad  directed  that  it  sboald'  so. 
descend  or  pass.  No-  one  can.  doubt  tbati 
upon  tha-  death,  of' a  lineal  dcaaendantr  to 
'Whom  a  de'rise.  or  legacy  has  bees,  givean 
during  the  lifetime  of  the  testator^  such  de- 
vise or  legacy  shall  be  'good  and  arallaUe  in 
favor  of  living*  Issue  of  said  devisee  or  leg' 
atee  with  same  eOect  as  though  tbe  d«vi8ee 
had  suirlved  the  testator,  unless'  by  the' 
terms  of  tbe  will  giving  the  devise  or  legacy. 
It  Is  dearly  ajfsainnt  that  the  testator.  Ixh 
tended  to  direct  otherwise;  and,  notwttb*' 
standing  the  vei7  able,  earnest  and  lotpres^ 
slve  argument  of  counsel  for  tbedcteBdant. 
In  this  case,  we  are  unable  ta-flnd  asythiog; 
in  the  wiU  of  Charles  R.  Scouten,  deceased; 
that,  to  OIK  mind,  clearly  indicaiea.bi8«lnte&>. 
tlon  to  direct  that  tha  denrise.  to>  Allen.  O. 
Scouteot  should,  upen ,  the  death  >  of  Allen .  O.- 
Sooaten  daring  the  lifetime  of  the  testator, 
pats  othecwlse  than  aecordiag  to:  the  plain' 
directions .  of  the  act  of  assembly  of  April 
i,  1833,  and. that,  tberefore^  It  was  good  and 
availabie  in .  Elagene  B.  Soootea,  th»>  Uvingi 
laitte  of  AUen  O.  Beouten,'  as-eCfectually.  as- 
it  trould  liave  been  had  AUen  O.  Scoutest  sup- 
Tked  Cliarles  R.  Seouten,  the-  testator. 
Many  reasons  might  be  given  la  support  of 
this  holding  were  we  inclined  to  do  so^  but 
the  act  of  aseeaibly-ls  so  plain  'we  do  not  feel 
It  requires  other  reasons  in  support  tltereof. 
Coonsei  taave- argued  many  questions  in  this 
case  outside  the  reel,  issue  for  tbepoipoaa- 
of  throwing  light  upon  the  real  point  In  the 
casck  It  balng  contended  upon  the  side  of- 
tbe  defeodaot  tluit  the  payment  of  tbeee  leg" 
acles  or  beq wests  to  thO'  'widow  and  other 
heirs  of  Charles  B.  Scouten  would  be  a 
mere  pawoaal  <dalm  upon  the-  devisee .  re- 
ceiving the  balance  of  the  pevsMtal-  property 
and  tbe  homestead,  It  would  be  very  unlUce- 
ly  that  Charles  R.  Beouteu  would  permit  the 
property  to  go  to  any  one  unless  he  had 
confidence  in  bis  ability  and  dlqitoeltion.  to 
pay  the  same;  and  cases  were  cited  to  show- 
that  a  beqDest  of  land,  the  devisee- to  pay 
certain  legacies,  was  not  a  charge  upon  the 
land  devised,  but  a  persooai  obligation, 
against  tbe  devisee.  On,  the  part  of  the- 
plaintiff  it  was  claimed  that,  where  testa' 
tor  devised  real  and  personal  property  to 
devisee  to  pay  certain  legacies,  that  such 


legMlesi'were  a  chargB  upon  the  land,  and 
tbe  devisee  took  the  land  bound  by  and 
subject  to  the  payment  of  such  legacies. 
Theicsse''0f  In  re  Snyder's  Estate,  14  Pa. 
Supas.  Ct  600,  althodgh  not  cited  by  either 
paity.  dearly  holds  that  In  a  devise  like  tbe 
presoBt,  'Where  the  'devisee  takes  the  residue 
of '  th»>  personal '  estate"  and  certain  real  es- 
tate,' hs'itsices'  thefreal  estate  subject  to  the 
payment  of  the  epeclflc  legacies,  or  bound  by 
them.  So,  in  I  this  case,  Bugene  B.  Sieouten 
will  take  the  homestead  farm  expressly  sub- 
ject to  the  payment  of  the  legacies  mention- 
ed in  the  will  of  Charles  B.  Scouten  to  be 
paid  by.  AUen  O.  Scouten.  Now,  upon  due 
consideration  of  this  case,  after  full  argu- 
ment of  counsel,  judgment  is  entered  in  fa- 
vor of  the  plaintiff  for  tlie  land  described  in 
the  case  stated,  subject  to  the  payment  of 
the' legacies' directed  In  the  will  of  Charles 
R;  Scouten  to  be  paid  by  AUen  O.  Scouten." 

I.  N.  Evans  and  I.  McPherson,  for  appel- 
lant. Et.  Overton  and  Wm.  MaxweU,  for  ap- 
pellee. 

PEB  CUBIAM.  The  fifth  paragraph  of  the 
testator's  will  and  the  twelfth  section  of  the 
act  of  April  8,  1833,  appear  in  Judge  Dim- 
ham's  opinion.  The  wlU  was  executed  on  the 
26tb  of  October,  1887,  and  a  codlcU  was  ap- 
peaded-  to  It  on  the  12th  of  October,  1806. 
AUen  O.  Scouten  died  in  189C,  and  tbe  tes- 
tator died  in  19o6.  la  liie  paragraph  we  have 
already-,  referred  to  hcireln  the  testator  gave 
to- 1  bis  son.  Allan- O.'  Scouten  the  balance  of 
hlB<  persoaal  property  and  his  homestead 
farm,  containing  about  200  acres,  more  or 
less,  subject  to  the  payment  to  his  wife  and 
heirs:of  tbe<svma  previously  mentioned  in  his 
wiUi  No  I  change  was  >  made  In  the  wiU  af- 
feetlas  the  bequest  tor  AUea  O.  Scouten  after 
October  12,  1805.  If  the  testator,  on  the 
death  of  bis  son-  Alien,  had  determined  to 
transfer  the  bequest  he  had  given  to  him  to 
his  son-  Charles,  he  could,  and  undoubtedly 
would,  have  signaled  or  announced  his  pur- 
pose to  do  se.  But  there  Is  no  Intimation 
on  hlB  part  of,  such,  a  purpose,  and  not  the 
sUgbteat  indication  on  the  part  of  Allen  O. 
Bconten.at  any  time  that  he  desired  to  have 
the '  bequest  the  testator  provided  for  him 
traflofecred  to  his  brother,  Charles.  Allen  O. 
Bcoutffii  left  to  survive  him  a  widow  and  one 
child,  Engene.  B.  Scouten,  who  Is  now  16 
yeecs  of  age,  and  the  plaintiff  in  this  suit 
The -twelftb.  section  of  the  act  of  April  8, 
1833,  refrared.to  in  tbe  first  sentence  of  this 
opinion,  is.pertineat  to  the  question  Involved, 
and  is  as^  foUowst  "No  devise  or  l^acy  in 
favor  of  a  cbUd  or  other  lineal  descendant  of 
any,  testator,  sbaU  be  deemed  or  held  to  lapse, 
or  become  void,  by  reason  of  the  decease  of 
Buoh  devisee  or,  legatee,  In  the  Ufetime  of  the 
testator,  if  sueh  devisee  or  legatee  shall  have 
Issne  surviving  the  testator,  but  such  devise 
or  legacy  shall  be  good  and  available  in  favor 
of  such  surviving  Issue,  'with  like  effect  as  if 
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such  devisee  or  legatee  had  gnrvlTed  the  tes- 
tator, saving  always  to  every  testator  the 
right  to  direct  otherwise."  It  seems  to  ns 
that  the  section  we  have  quoted  from  the 
act  of  April  8,  1833,  when  considered  In  con- 
nection with  the  fifth  paragraph  of  the  will, 
furnishes  a  complete  and  satisfactory  answer 
to  the  defendant's  claim.  We  therefore  dis- 
miss the  assignment  of  error,  and  affirm  the 
Judgment  entered  by  the  learned  Judge  of  the 
court  below.    Judgment  affirmed. 


DEWATESIS  et  al.  v.  KUHNLB. 
(Supreme  Court  of  Pennsylvania.    May  27, 
1901.) 
BXBCVTION  SALB— NOTICE  OF  8BCRBT  TRUST. 
One  purchasing  at  execution  sale  against 
B.  under  judgment  which  was  a  lien  on  the 
land  prior  to  B.'s  deed  to  K.    talces  the  land 
discharged  of  any  secret  trust,  K.  having  given 
notice  at  the  sale  merely  that  he  was  the  ab- 
solute owner  of  the  land,  and  that  B.  had  no 
interest  therein. 

Certiorari  to  court  of  common  pleaa,  Sul- 
livan county. 

Action  by  Martha  E.  Dewaters  and  others 
against  William  Kuhnle.  Judgment  tor 
plaintiffs.  Defendant  brings  certiorari  Af- 
firmed. 

The  charge  of  the  court  below  is  as  fol- 
lows: 

"The  action  wlilcb  you  have  been  sworn 
to  try  Is  an  action  of  ejectment,  brought  by 
Martha  B.  Dewaters  and  others  against  Wil- 
liam Kuhnle,  for  the  purpose  of  recovering 
possession  of  certain  lands  to  which  the 
plaintiffs  allege  right  of  possession  belongs 
to  them,  and  not  to  the  defendant,  William 
Kuhnle.  Ejectment,  in  the  state  of  Penn- 
sylvania, is  the  remedy  where  one  party 
claims  right  of  possession  to  lands  which  are 
held  by  another;  a  remedy  by  which  the 
party  who  claims  the  right  of  possession 
may  obtain  his  possession  if  he  is  entitled 
to  it  under  the  law.  In  this  case  the  plain- 
tiffs have  given  In  evidence  certain  Judg- 
ments against  one  Reuben  H.  Brewer,  which 
have  been  revived  from  time  to  time,  the 
last  revival  being  on  the  12th  day  of  De- 
cember, 1892.  The  plalntlfts  have  also  giv- 
en In  evidence  proceedings  In  the  orphans' 
court  of  Sullivan  county,  whereby  It  is 
shown  that  the  real  estate  of  £}dward  Sharp, 
deceased,  or  a  portion  of  It, — and  It  has  been 
admitted  by  the  plaintiff  and  the  defendant 
in  this  case  that  Edward  Sharp  was,  at  the 
time  of  his  death,  the  legal  owner  of  the 
land  now  In  controversy,— as  I  said  before, 
there  has  been  given  In  evidence  proceedings 
in  the  orphans'  court  whereby  the  real  estate 
of  Edward  Sharp,  deceased,  was  sold  at  or- 
phans' court  sale  hi  1890  or  1891,  and  bid  In 
by  Reuben  H.  Brewer.  This  sale  was  con- 
firmed by  the  orphans'  court  to  Reuben  H. 
Brewer  In  the  year  1891;  so  that,  when  that 
Judgment  of  Grant  A  Dewaters  against  Reu- 


ben H.  Brewer  was  revived  upon  the  12th  day 
of  December,  1892,  It  was  revived  and  be- 
came a  lien  on  the  real  estate  owned  by 
Reuben  H.  Brewer  In  the  county  of  SuIUvan. 
Among  the  other  real  estate  owned  by  Reu- 
ben H.  Brewer,  If  he  had  any  other,  but 
among  the  real  estate,  at  least,  owned  by 
Reuben  H.  Brewer,  was  the  tract  of  land  in 
controversy,  he  having  the  deed  for  it;  be 
having  purchased  It,  I  should  say,  at  or- 
phans' court  sale,  the  deed  not  having  been 
delivered  at  that  time.  It  is  also  shown 
that  In  pursuance  of  this  sale  to  Reuben  H. 
Brewer  by  William  Sharp,  the  executor  of 
Edward  Sharp,  deceased,  at  orphans'  court 
sale,  that  William  Sharp  did,  on  September 
28,  1894,  execute  a  deed  to  Reuben  H.  Brew- 
er for  the  land  purchased  by  Reuben  H. 
Brewer  at  orphans'  court  sale.  And  upon 
the  same  day  Reuben  H.  Brewer  and  wife 
deeded  the  same  land  to  William  Kuhnle, 
the  defendant  In  this  case.  In  1895  there 
were  executions  issued  upon  the  judgmoit 
of  Grant  &  Dewaters  against  Reuben  H. 
Brewer,  and  In  1897,  if  I  remember  correct- 
ly, an  execution  vend.  ex.  was  issued  against 
Reuben  H.  Brewer,  and  the  land  In  contro- 
versy—this land  that  formerly  belonged  to 
Edward  Sharp— was  sold  upon  the  vend.  ex. 
real  against  Reuben  H.  Brewer,  and  pur- 
chased by  Israel  P.  Grant,  surviving  partner 
of  the  firm  of  Grant  &  Dewaters.  He  re- 
ceived a  shaiiTs  deed  for  the  land  so  pur- 
chased. We  say  to  yon,  gentlemen,  that  that 
deed  from  the  sheriff  of  Sullivan  county  to 
Israel  P.  Grant  conveyed  to  Mr.  Grant  all 
the  interest  belonging  to  Mr.  Reuben  H. 
Brewer  in  the  land  that  was  sold  by  the 
sheriff.  And  the  purchaser  not  only  took  all 
the  interest  of  Reuben  H.  Brewer  In  the 
land,  but  he  took  it  devested  of  any  secret 
trust  or  secret  conveyance  of  which  he  had 
no  pwsonal  knowledge,— no  actual  knowl- 
edge,— or  of  which  he  was  not  bound  by  any 
constructive  knowledge  by  reason  of  being 
bound  to  examine  by  reason  of  notice  that 
he  may  have  received  in  regard  to  secret 
trusts.  There  has  been  evidence  given  that 
Mr.  Brewer  acted  merely  as  trustee  for  John 
G.  Scouton,  or  for  the  executor  of  Edward 
Sharp.  That  was  a  secret  trust,  and  as  be- 
tween Reuben  H.  Brewer  and  the  executor 
of  Edward  Sharp,  or  as  between  Reuben  H. 
Brewer  and  John  Q.  Scouton,  they  could  en- 
force that  trust  against  Mr.  Brewer,  and 
compel  him  to  deed  that  property  in  accord- 
ance with  whatever  terms  they  might  make 
upon  it,  and  to  whomever  they  might  sell  It. 
But  as  between  Reuben  H.  Brewer,  or  as 
between  the  executor  of  the  said  Edward 
Sharp,  or  John  G.  Scouton  and  the  purchaser 
at  sherlfTs  sale  of  the  rights  of  Reuben  H. 
Brewer,  they  could  only  enforce  such  rights, 
as  they  had  given  notice  to  the  purchasers 
and  to  the  bidders  at  the  sale  that  they  pos- 
sessed and  bad.  There  was  a  notice  given  by 
William  Kuhnle,  the  defendant  In  this  case, 
who  was  in  possession  of  the  land  at  the 


Digitized  by 


Google 


ffc) 


DEWATEBS  t.  KUHNLB. 


time  the  BberUTs  sale  waa  made  In  1807,  and 
bad  acquired  a  deed  from  Reuben  H.  Brew- 
er to  himself  of  the  land.  There  was  given 
In  evidence  the  notice  that  he  waa  the  ab- 
solute owner  of  the  land  In  fee  simple,  and 
that  Beuben  H.  Brewer  had  no  Interest,  lo- 
cal or  equitable,  in  the  land  being  sold. 
This  waa  such  a  notice  as  would  require  the 
purchaser  to  examine  the  records  to-  see 
what  title  William  Kuhnle  had  in  regard  to 
it  And  if  William  Kuhnle  had  pat  upon 
record  where  the  party  and  everybody  might 
know  what  his  title  was,  and  under  whom 
be  claimed  title,— if  he  put  that  upon  record, 
—that  would  be  the  only  thing  that  a  pur- 
chaser at  sberUTs  sale  would  be  bound,  un- 
der that  notice,  to  have  examined.  And  hav- 
ing put  upon  record  his  deed  from  B.  H. 
Brewer  to  himself,  when  the  purchaser  at 
iberiff's  sale  went  to  the  record  and  found 
that,  under  the  decision  of  the  supreme  court 
in  Lance  v.  Gorman,  20  Atl.  792,  he  was  not 
bound  to  go  further,  and  it  was  no  notice  of 
anything  further  than  the  simple  fact  that 
be  held  title  under  Reuben  H.  Brewer.  So 
that  we  say  to  you  that  the  deed  from  the 
iherifC  of  Sullivan  county  to  Israel  P.  Orant, 
the  surviving  partner  of  Orant  &  Dewaters, 
conveyed  to  Grant  the  title  of  Reuben  H. 
Brewer  as  against  William  Kuhnle,  the  de- 
fendant In  this  case.  There  has  also  been 
given  in  evidence  a  deed  from  Israel  P. 
Grant,  the  surviving  partner  of  Orant  &  De- 
waters,  to  the  present  plaintiffs  in  this  case, 
so  that  the  present  plaintiffs  in  this  case 
would  be  entitled  to  your  verdict,  under  the 
evidence  In  this  case,  for  the  land  in  con- 
troversy.. 

"We  have  been  requested  to  charge  you,  by 
tbe  plaintiff  and  the  defendant,  upon  certain 
points,  which  we  will  now  read  and  answer. 
On  tbe  part  of  tbe  defendant  we  are  request- 
ed to  charge  you:  First  'That  if  one  peiBoa 
purchases  real  estate,  even  in  the  name  of 
another,  pays  the  purchase  money,  but  takes 
tbe  title  in  the  name  of  that  other  person, 
rach  other  person  holds  the  title  as  trustee 
for  the  person  who  purchased  and  paid  the 
purchase  money;  and  a  Judgment  entered 
against  the  person  who  merely  holds  the  pa- 
per title,  and  a  sale  upon  an  execution  issued 
upon  such  Judgment,  would  pass  no  title  to 
tbe  purchaser  at  sheriff's  sale,  who  had  notice 
before  the  sheriff's  sale  of  the  circumstances 
attending  the  transaction.'  Answer:  That  point 
we  affirm.  That  is  a  correct  exposition  of  the 
law.  Second.  "That  if  Mr.  Scouton  or  Wil- 
liam Sharp  purchased  the  real  estate  in  con- 
troversy at  orphans'  court  sale,  and  paid  the 
purchase  money  therefor,  but  tool:  the  title, 
or  permitted  the  deed  to  be  made,  to  R.  H. 
Brewer,  that  Mr.  Brewer  held  the  title  merely 
u  trustee  for  Mr.  Scouton  or  William  Sharp.' 
Answer:  That,  gentlemen,  is  a  correct  expo- 
sition of  the  law,  and  we  affirm  it  Third. 
That  it  Mr.  Brewer  held  the  title  as  trustee 
for  Hr.  Scouton  or  William  Sharp,  a  Judgment 
entered  against  Brewer  would  not  defeat  the 


trust;  and  that,  while  Brewer  held  the  tSOm 
as  trustee  an  execution  waa  issued  upon  tbe- 
Judgment  and  the  land  levied  upon,  and  ad- 
vertised to  be  sold  at  sheriff's  sale,  and  bo- 
tlce  given  at  or  before  the  sale  that  he  ■• 
held  the  land,  the  purchaser  acquired  no  titl» 
at  the  sale,  and  under  these  circumstanoea  tfar 
verdict  must  be  for  the  defendant  WllUaaB 
Kuhnle.'  Answer:  That  gentlemen,  we  mt- 
firm,— that  had  he  given  notice  (that  is, 
Mr.  Kuhnle  given  notice  at  the  sheriff's 
that  he  held  that  land  under  a  deed 
Reuben  Brewer,  that  Reuben  Brewer 
trustee  for  John  G.  Scouton,  and  purehaaea 
the  land  at  orphans'  court  sale  tor  him,  anA' 
the  money  was  paid  by  Mr.  Scouton  or  liy 
William  Sharp,  and  Brewer  had  no  Interest  !»' 
it  whatever),  the  purchaser  at  sheriff's  srie 
then  would  liave  acquired  no  title.  But  ke- 
did  not  do  that  The  evidence  in  this  case 
shows  he  did  not  do  that  He  did  not  dis- 
close in  what  way  he  held  the  title  of  Brewer, 
and  the  purchaser  waa  only  bound  to  go  to 
the  record,  and  that  would  only  show  that 
he  held  a  deed  from  Reuben  H.  Brewer. 
Fourth.  'That  a  sheriff's  deed  only  cooref* 
the  title  of  the  defendant  in  tlie  execntie^- 
that  the  sheriff's  deed  offered  in  evidence  by 
the  plaintiffs  only  gave  them  such  title  a»- 
Mr.  Brewer  had  at  that  time,  or  at  the  tfnse- 
tbe  Judgment  waa  entered.  If  Mr.  Brewer 
bad  no  title,  the  deed  gave  none.'  Answer: 
Ttiat  gentlemen,  is  correct  But  as  we  saM' 
before,  the  purchaser  would  receive  it  dcreol 
ed  of  secret  trusts  or  secret  conveyances  aC 
which  he  had  no  notice.  Fifth.  "That  a  n»- 
tice,  given  at  the  sheriff's  sale,  that  Mr.  Brew- 
er had  no  title,  or  that  he  held  the  deed  a» 
trustee  for  Mr.  Scouton  or  William  Sharp,  wa» . 
In  time,  and  tbe  purchaser  at  the  sale  coaW 
not  deprive  Mr.  Scouton  or  William  Sharp  of 
his  title  to  the  land.'  Answer:  That  gentle^ 
men,  we  affirm,- If  he  had  given  such  notice:. 
Sixth.  'That  there  Is  no  evidence  in  the  caar 
that  Brewer  paid  any  of  the  purchase  money, 
or  that  he  exercised  any  acts  of  ownersh^ 
over  tbe  land,  or  that  he  paid  any  taxes,  er' 
received  or  was  to  receive  any  share  of  aqr 
crops  raised  upon  the  farm;  that  his  conduct 
was  entirely  consistent  with  the  claim  that' 
he  was  merely  a  trustee  for  Mr.  Scouton.  AaH 
in  passing  upon  the  question  of  whether  lie 
really  owned  the  land,  or  was  a  mere  tnisteev 
these  circumstances  should  be  borne  in  mtod 
by  the  Jury.'  Answer:  That,  gentlemen,  in  m 
correct  exposition  of  the  law.  If  there  bad 
any  evidence  given  by  which  we  could 
mlt  this  case  to  you,— we  pass  upon  tbeae 
points;  but  there  being  none,  we  do  not  ace 
bow  that  applies  In  this  case.  On  the  past 
of  the  plaintiffs  we  have  been  requested  tm 
say:  First  'That  if  Israel  P.  Grant  sas>- 
viring  partner  of  Grant  &  Dewaters,  Iiad  n» 
notice  of  the  alleged  trust  in  R.  H.  Brewer,  am 
trustee  for  J.  G.  Scouton,  at  the  time  he  par- 
chased  the  land  at  sherilTs  sale,  be  took  fbe 
land  discharged  of  said  trust'  Answer:  That, 
gentlemen,   we  affirm.     Secon^The  ncttloa 
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by 'WilHam  Kuhnle  to  the  sheriff  at  the  sher- 
Itrt  sale  waB  not  soch  a  notice  as  wonld  put 
tbtt'duty  of  Inquiry  as  to  any  secret  title,  tmst, 
or- equity  In  said  Kuhnle,  or  any  other  per- 
soar  not  disclosed  by  the  remrd  Of  his  title.' 
AaswerT'Thal,  gentlemen,  we  afflrm.  Third. 
Tttait,  under  all  the  evidence  in  this  case,  the 
vwdlot  of  the  Jury  should  be  for  the  plain- 
tilt'  Answer :  That  we  afflrm.  Fourth.  'It  is 
too>lat«  after  five  years  to  set  up  a  trust  In 
J.  G.  Seouton.  The  setting'  up  of<  it  now- 
wonld  be>equ!iralont'to  brining  aa  action  to 
endovce'  this  trast.'  Answer:  Well,  gentle- 
men,- under  all  the- evidence  in  this  case^  we- 
doB^  think  that  It  is  necessary  that  wt  'Should ' 
answer  that,  point,  and  we  simply  decline  to 
answer  it.  It  does  not  have,  In  onr  opinion, 
any'  real  rdorancy  in'  this  case.  We  say  to 
youi  gentlemen,  tibat  under  all  the  evidence 
in  this  case  there  is  but  one  thing  for  you  to 
do.  The  evidence  is  entirely  written,  and  It 
is  for  the  court  to  construe  such  'written  In- 
stmments.  Your  verdict  'will  be  for  the  {Aain- 
tlfflfc    Tate  the  verdict" 

James  W:  Piatt,  for  appellant.  John  W. 
Mix,  AIphosBus  Walsh,  and  W.  J.  Young,  for 
appelleesi 

FEB  CURIAM.  We  think  that  the  court 
below  did  not  err  in  directing  the  jury  to 
render  a  verdict  In  favor  of  the  plaintiffs  and 
in  entering  a  Judgment  thereon  for  all  the 
land .  involved  in  the  levy  and .  costai  Judg- 
ment affitmed. 


OROTZBR  V.  BITTBNBENDER  et  aL 

(Supreme  Court  of  Pennsylvania.    May  27, 

1901.) 

ABSOLUTE!  DBBO— MORTOAOO-E'VIDGNCE!— 
ADMISSIBILITY. 
Act  Jmie  '8,  1881  (P.  L.  84),  provides  that 
"no-  defeasance  to  any  deed  for  real  estate.  Ten- 
ulor  upon  its  face,  *  •  •  shall  have  the  ef- 
fect of  reducing  it  to  a  mortgage,  unless  the 
said  defeasance  is  made  at  the  time  the  deed 
is- made,  and  is  in  writing,  signed,  sealed,  ac- 
knowledged, and  delivered  by  the  grantee  in 
thie  deed  to  the  grantor,  and  recorded  •  •  • 
within  sixty  days  from  the  execution  thereof." 
BeH,  that  a  contemporaneous  written  defeas- 
ance, nnacknowledged  and  unrecorded,  is  inad- 
missible  to  convert  a  deed  into  a  mortgage, 
notwithstanding  the  grantee  in  the  deed  has  re- 
ceived back  his  loan  in  full,  with  interest  there- 
on; 

Appeal  from  court  of  common  pleas,  Im- 
terue  county. 

Eljectment  by  Prank  P.  Crotaer  against  Ma- 
tilda li.  Blttenbender,  widow  and  adminis- 
tratrix of  F.  T.  Bittenbender,  deceased,  and 
others.  Vtom  a  Judgment  dismissing  excep- 
tions to  the  referee's  report,  finding  in  favor 
of  defendants,  and  confirming  such  report, 
plaintiff  appeals.    Afllrmed. 

On  and  before  the  lOtb  day  of  January, 
1893,  the  plaintiff,  a  druggist  In  the  borough  of 
Nanticoke,  had  become  somewhat  financially 
involved.  One  or  two  creditors  were  pressing 
him,  and  had  issued  executions,  which  were 
levied  on  bis  stock  of  drugs,  etc.     At  that 


time  F.  T.  Bittenbender  and  Samuel  Worm- 
ser  agreed  to  purchase  the  execntions,  whldi 
they  did,  and  also  to  purchase  the  etx>ck  at 
the  BherifT's  sale,  and  lease  the-  same  to  the 
wife  of  said  Orotzep,  and  turn  it  over  to  her 
by- a  bill  of  sale,  wlkenthemoneyB  tb«a  due 
them  were  paid,  together'  tvtth  interest  At 
the  time  the  plaintiff"wtn  theo'wner-of  reri 
estate  in  Xanticoke  aforeeald,  worth  about 
$8,000,  subject  to  a  purchase-money  mort- 
gage to  J.  H.  Hildreth  of  about  $6,000,  which 
he  deeded  to  BittenbendM-as  further  security 
for  his  debt.  Bittenbender  at  the  same  time 
executed  and  delivered  t»  Orotzer  -a  paper  in 
which  he  agreed  that  when  the  sum  of  $1,- 
712.78,  wldi  interest,  had  been  paid,  he  wonM 
convey  the  land  aforesaid  to  any  one' said 
Orotzer  should  direct.'  It' was  also  agreed  in 
said  paper  that  all  payments  made  as  rent 
under  the  lease  to  Mrs.-  Cin>tzer '  should  be 
applied  Ti-pon  the  said  sum  or  debt.  On  or 
about  October  1st  following,  Bittenbender 
made  a  sale  of  all  drugs,  etc.,  in  the  drug 
store,  to  D.  W.  Kingsbury  and  P.  W.  Bums, 
for  the  sum  of  $2,000.  And  after  charging 
interest  upon  the  debf  of  $1,712.78,  and  al- 
lowing credit  for  sums  paid  as  rent,  th«re 
was  still  due  Bittenbender  about  $1,700,  and 
out  of  the  $2,000  purchase  money  he  took  the 
$1,700,  and  turned  over  the  balance  to  F.  P. 
Orotzer,  and  when  Crotzer  demanded  a  re- 
conveyance of  the  real  estate  he  refused  to 
make  it  Crotzer  thereupon  brought  eject- 
ment to  recover  possession.  On  March  18, 
1807,  by  agreement,  the  case  was  referred 
to  F.  W.  Wheaton,  Esq.,  who  on  December 
1st  filed  his  report  in  favor  of  defendants. 
Thereafter  the  case  was  re-referred,  and  a 
supplemental  report' filed  as  foilo'ws: 

"The  undersigned,  a  referee  appointed,  aft- 
er issue  Joined,  by  agreement  of  counsel  in 
writing,  and  filed  in  the  above-entitled  cause, 
In  accordance  with  the  provisions  of  the 
act  of  1809  and  Its  supplements,  respectively 
reports  as  follows:  That,  after  having  been 
duly  sworn,  he  proceeded  'With  the  hearing 
of  this  cause,  and  the  testimony  having  been 
closed,  and  argument  had,  he  made  up  and 
filed  his  report  on  the  1st  day  of  December, 
A.  D.  1807.  To  this  report  exceptions  were 
filed  in  behalf  of  the  plaintiff,  which  are  at- 
tached to  the  original  report  of  the  referee 
In  this  case,  and  upon  the  argument  of  these 
exceptions  the  foUo-vving  agreement  was  en- 
tered into  between  counsel  for  the  plaintiff 
and  counsel  for  the  defendants,  to  ■wit: 
'Now,  28th  of  May,  1898,  upon  suggestion 
from  the  court,  we  agree  that  above  case 
may  be  re-referred  to  the  referee,  so  that  he 
may  take  all  evidence  offered  or  to  be  of- 
fered by  either  plaintiff  or  defendant,  sub- 
ject to  objections  of  the  several  parties;  the 
relevancy  of  all  evidence  to  be  ruled  upon 
after  the  same  has  been  reduced  to  'writing 
on  motions  to  strike  out,  to  be  made  by  either 
party  or  by  both;  referee,  however,  to  have 
the  power  to  decide  incidental  questions  of 
relevancy   or   admissibility    on   subordinate 
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mattem.  as  tbe:Bame  arias.  McLean  ft  GHb- 
bona,  for  Plaintiff.  G.  L.  Halsey,  S:  J. 
Stiauss,  Attoimeya  for  Defendant.'  Upon  tills 
ogieemant  there  was  Indorsed  the  following 
order  of  tbe  court:  In  pursuance  of  above 
agreemott,  the  case  referred  to  tbe  same 
referee  for  further  hearing.  June  2,  1898. 
S.  Woodward,  P.  J,'  Under  thia  order  of 
the  court,  tbe  referee  respectfully  reports  to 
your  honors  that,  after  haying  glren  due  no- 
tice to  the  parties,  he  began  the  taking,  of 

testimony  on  the day  of  October,  1898, 

and  continued  thereafter,  at  the  yarioas  heap- 
logs  noted  in  the  notes  of  testimony,  untU 
the  4th  day  of  February,  1888^  taking  in  aH 
about  seventy-one  pages  of  testimony.  The 
testimony  taken  upon  the  hearing  of  this 
cause  before  the  referee  had  been  offered  at 
the  original  hearing,  and  excluded  by  the  ref- 
eree as  inadmissible  or  irrelevant  and  imma- 
terial. Under  the  order  of  the  court,  howey^ 
er,  above  set  out,  the  referee  felt  bound  to 
act  merely  aa  an  examiner,  and  to  cause  all 
that  the  parties  had  to  offer  on  the  one  side 
and  on  the  other  to  be  reduced  to  writing, 
80  that  in  the  progress  of  the  cause  It  might 
appear  fully  to  your  honors.  This  teetlmoBy, 
It  admissible  at  all,  would  establish  the  fol- 
lowing facts: 

"(1)  That  Frank  P.  Crotzer,  the  plaintiff, 
hi  January,  1888,  was  engaged  Im  the  drag 
business  in  Nantlcoke,  was  financially  em- 
barrassed, executions  were  out  against  him, 
and  were  levied  upon  his  stock  of  drugs, 
paints,  etc.,  contained  in  his  store  at  Nantlr 
cok&  F.  T.  Blttenbmder,  the  defendant,  reii- 
reeentlng  himself  and  A.  M.  Wormser,  par- 
chased  the  judgment  on  which  the  executions 
issued,,  and  proceeded  with  a  sheriff's  sale, 
bought  In  the  goods  with  an  understanding 
that  he  was  to  make  a  bailment  of'  them  to 
tbe  wife  of  Frauk  Grotaer,  which  bailment 
he  did  make  In  writing,  and  it  was  stipu- 
lated therein.  Inter  alia,  that  when  Bltten- 
bendw  rec^red  the  snm  of  11,712.78,  and 
interest  from  January  10,  1888,  under  tbe 
tenae  of  said  bailment,  a  bill  of  sale  would 
be  made  by  him  to  Mrs.  Ocotzer  for  the  goods 
embraced  in  tbe  bailment  Seventeen  hun- 
dred and  twdve  and  seventy-eight  one-hun- 
dredths  dollars  covers  the  advances  made  by 
BIttenbender  in  the  purchase  of  ue  judg- 
ments aforesaid,  and  some  other  indebted- 
ness of  Frank  Ootzer  to  Blttenbender  and 
the  Wormsers. 

"(2)  That  on  October  17,  1893,  tbe  contents 
of  thedmg  store  were  sold  by  Blttenbender 
to  Dr.  D.  W.  Kingsbury  and  P.  U.  Bums, 
at  the  instance  and  request  of  Frank  Orotser, 
who  n^otiated  the  sale  for  the  sum  of  two 
thousand  dollars.  Stx  hundred  dollars  were 
paid  down,  in  cash,  and  the  balance  was  to 
be  paid  at  the  rate  of  fifty  dollars  per  month, 
with  interest,  until  the  whole  sum  was  paid. 
The  deferred  payments  were  made  at  the 
times  and  in  tbe  amounts  as  agreed  upon. 

"(3)  That,  after  the  sale  of  the  contents 
ot  tbe  drug  storey  Blttenbender  credited  F.  P. 


CrataeF  with'  the  porcbase-  money,  namely, 
two  thoDsand  dollars,  and  also  yrith  tbe  mon- 
eys-thathad'  iMen.  paid  to  Blttenbender"  un- 
der the  terma  of 'the  bailment  aforesaid,  then 
deducted,  from  the  aggregate  sum  the  moor 
eys  advanced  by  htm  in  the- purchase  of  the 
judgments  on- which  the  executions  lamed, 
and  the- interest  thereon  from  January  10, 
18SS,  and  an.  indebtedness- from  Orotzer  to 
BtttHibmider'and  the  Wormsers,  and  a  water 
and  an  electric  light  bill,  leaving,  a  balance 
something  like  three  hnndred  dollars,  which 
Blttenbender  turned  over  to  Crotser. 

"(4).  That  the  $1,712.78  referred  to  hi  tbe 
bailment  aforesaid  -  was  the  amount  ot  the 
esecutiona'  aforesaid  against  Orotzer,  wtth 
costs  and  sotne' small  bills' due- from  Crotzer 
taBitteniieader  and  the  Wormsers.  as  weU 
as  some  small  bills  of  Crotzer  that  Bittan- 
benuer  had  .paid. 

"(5)  That  F.  T.  Blttenbender  and  F.  P. 
Qrotaer,  the  10th  day  of  January,  1893,  eze- 
coted  a  paper  in  which,  among  other  things, 
it  was  recited,  that  Blttenbender,  for  bimaelf 
and  aa-tnute»  for  A.  and  M.  Wormser,  bad 
advanced  certain  sums  of  money  to,  and  bad 
paid  certain  judgment?  against,  F.  P.  Crotser; 
that  Blttenbender  had  purchased  certain  per- 
sonal proi)erty,  namely,  a  stock  of  drugs  and 
household  goods  and  store  fixtures,  at  sher- 
iff's sale  of  the  peES<Minl  property  of  said 
Orotzer,  that  Blttenbender  was  about  to  lease 
to  Edith  Orotzer,  the  wife  of  F.  P.  Crotzer, 
the  drug,  store  and  fixtures  bong;ht  at  the 
sheriff's  sale,  and  to  make  a  bill  of  sale  of 
the' hauBefaold  goods  of  -  the  said  Frank  P. 
Gkotaer)  bought  at  said  sale,  to  Bdilji  Orot- 
zec;  that  the  total  llabiltty  of  F.  P.  Crotzer 
to '  F.  T.  Blttenbender,  both  personally  and 
aa:  tmstee,  was  (1,712. 78;  that  F.  P.  Crotzer, 
in.  wder  to .  secure  liability,  agreed  to  eza- 
cate  a  deed  of  his  real  estate  (the  premiseB 
described  in  tbe  writ)  to  F.  T.  Blttenbendea; 
ttaat  if  Blttenbender  receiyed  from  the  pnr- 
chase  money  of  said  real  estate,  in  eyent  ot 
its  resale  on  or  before  May  1,  1893,  tbe  sttm 
of  $1,712.78,  less  certain  deductions  referred 
to  in  said  agreement,  tbe  said  Blttenbender 
would  reconvey  said  real  estate  to  any  one 
that  said  Crotaer  should  direct;  that  tbe  fall 
intent  of  the  agrement  as  expressed  therein, 
was  that  Orotzer  should  convey  his  real  es- 
tate to  Blttenbender  for  moneys  so  expended 
for  Orotzer,  to  wit,  the  $1,712.78;  that  Blt- 
tenbender, upon  payment  of  tbe  said  $1,712.- 
78,  would  determine  the  lease  made  with 
BAlth  Crotzer;  that  tbe  store  flxtorea  and 
contents  should  be  secured  to  her  by  bill  of 
sale;  that  Edith  Crotzer  should  accept  a 
lease  of  said  real  estate  at  the  fixed  rental  of 
fifty  (50)  dollars  for  a  tenn  of  two  months 
and  one-half  from  January  15,  1803,  with  tbe 
privilege-. of  renewing  the  lease  at  the  same 
monthly  rental  for  a  further  term  of  one 
year  from  April  1,  188& 

"(6)  That,  pursuant  to  the  agreement  re- 
ferred to  in  the  foregoing  pazagraph,  Frank 
P.  Orotzer  and  wife  did  on  the,  10th  day  of 
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JanoAry,  1808,  make  a  de«d  for  tb*  pmnlBea 
In  said  agreement  referred  to;  tbat  Bltten- 
bender  did  make  a  bailment  of  the  drug  store 
and  fixtures  to  Edith  Grotser  of  the  nature 
and  character  referred  to  In  said  agreement; 
that  Blttenbender  did  make  a  lease  to  Eidlth 
Orotzer  of  said  real  estate  referred  to  In  said 
agreement,  and  of  the  nature  and  character 
therein  referred  to;  and  that  said  agreement 
of  January  10, 1898,  was  never  acknowledged 
and  recorded. 

"(7)  That  the  amount  of  money  expended 
by  Blttenoender  upon  the  land  described  In 
the  writ,  for  permanent  Improvements  and 
for  repairs,  Interest,  Insurance  and  payments 
on  account  of  the  Hlldretu  mortgage,  with 
interest  on  said  moneys  from  the  time  the 
same  were  expended  and  paid  out  np  to  July 
Ist,  1899,  Is  $10,062.13. 

"(8)  That  the  reasonable  rental  value  of 
the  premises  from  the  15th  day  of  January, 
1893,  when  Blttenbender  commenced  to  re- 
cdve  the  rent,  up  to  the  Ist  of  July,  1890, 
with  Interest  thereon,  amounts  to  $6,884.81. 
This  amount  Is  made  up  as  follows:  (a) 
Rent  drug  store  from  January  16,  1803,  to 
July  1,  1899,  seventy-seven  and  one-halt 
months,  at  $60  per  month,  $3,875;  Interest 
on  same  for  average  time,  thirty-eight  and 
three-quarter  months,  $753.75.  (b)  Rent  for 
the  other  part  of  the  house  from  October  1, 
1803,  to  April  1,  1806,  eighteen  months,  at 
$85  per  month,  $630;  Interest  on  the  same 
to  July  1,  1800,  allowing  average  time  from 
October,  1803,  to  April  1,  1805,  $180.00.  (c) 
Rent  for  said  last-mentioned  part  of  house 
from  April  1,  1805,  to  July  1,  1899,  fifty-one 
months,  at  $25,  $1,275;  with  Interest  on  same 
to  July  1,  1800,  for  average  time,  twenty-five 
and  one-half  months,  $162.06.  That  $50  per 
month  was  the  rent  paid  for  the  drug  store. 
Thirty-five  dollars  per  month  was  the  rent 
paid  for  the  other  part  from  October  1,  1803, 
to  April  1,  1806,  and  after  April  1,  1806,  $25 
per  month. 

"The  referee  flnds  as  matters  of  law: 
.  "First  That  the  effect  of  the  deed  from  J. 
H.   HUdretb  and  wife  to  Frank  P.  Crotzer 
was  to  vest  a  fee  simple  In  the  lands  in  con- 
troversy in  said  F^ank  P.  Crotzer. 

"Second.  That  the  eftect  of  the  deed  from 
Frank  P.  Crotzer  and  wife  to  Fred  T.  Bltten- 
bender was  to  vest  a  fee  simple  In  the  land 
in  controversy  in  Fred  T.  Blttenbender. 

"Third.  That  the  effect  of  the  admitted 
facts  concerning  the  death  of  Fred  T.  Bltten- 
bender Intestate,  and  his  survival  by  a  wid- 
ow and  children,  named,  was  to  vest  a  fee 
simple  in  the  lands  In  controversy  in  said 
children,  subject  to  the  dower  right  of  the 
widow  of  said  Blttenbender. 

"Fourth.  The  referee  finds  that  the  agree- 
ment of  January  10,  1893,  upon  which  the 
plaintiff  in  the  case  relied  to  convert  the  said 
deed-  from  Crotzer  to  Blttenbender  into  a 
mortgage,  Is  Inadmissible  In  evidence  for  that 
purpose,  and  directs  tbat  the  same  be  strick- 
en oat. 


"Fifth.  The  referee  ilnds,  as  matter  of  law, 
that  the  parol  testimony  offered  and  taken  by 
him,  in  connection  with  the  said  agreement 
of  January  10°,  1803,  and  tending  to  tibo-w 
that  the  Instrument  of  tbat  date  converted 
the  deed  from  Crotzer  to  Blttenbender  into  a 
mortgage,  is  inadmissible,  and  directs  that 
the  same  be  stricken  out 

"Sixth.  The  referee  finds,  further,  tbat  all 
the  testimony  relating  to  the  amount  of  rent- 
als paid  to  Blttenbender,  and  to  the  rental 
value  of  the  property  since  the  16th  of  Jan- 
uary, 1893,  and  to  the  amount  of  money  ex- 
pended by  Blttenbender  by  way  of  additions, 
and  repairs,  taxes,  etc.,  and  on  account  of 
payments  on  the  Hildreth  mortgage,  is  Im- 
material and  irrelevant  to  the  issue,  and  ai- 
rects  that  the  same  be  stricken  out 

"In  accordance  with  these  views  of  the 
law,  the  referee  finds  in  favor  of  the  defend- 
ants, and  against  the  plaintiff,  and  directs 
the  prothonotary  to  enter  Judgment  accord- 
ingly, if  no  exceptions  shall  be  filed  to  tbis 
report 

"Upon  the  original  hearing  before  the  ref- 
eree, upon  what  is  set  forth  as  the  second 
branch  of  tiie  case  in  the  report  filed  on  the 
1st  day  of  December,  1807,  the  referee  felt 
bound,  under  the  decision  of  the  supreme 
court  in  Sankey  v.  Hawley,  US  Pa.  30,  13 
Ati.  208,  to  reject  the  offer  of  the  written 
defeasance  signed  by  the  grantee,  but  unac- 
knowledged and  unrecorded.  Upon  the  re- 
hearing he  fdt  bound,  complying  with  the 
order  of  the  court  to  admit  that  defeasance, 
and  with  It  all  the  testimony  which  it  opened 
the  way  for,  relating  to  the  lease  of  the 
drug  store  and  fixtures,  and  the  lease  of  the 
real  estate,  and  the  various  payments  of 
rental  thereunder,  and  the  failure  of  Crotzer 
to  find  a  purchaser  In  accordance  with  the 
terms  of  the  defeasance  before  the  date 
therein  stipulated,  and  the  treatment  of  the 
property  as  between  the  Crotzers  and  Bltten- 
bender after  such  failure,  and  the  permission 
on  the  part  of  the  Orotzers,  with  full  knowl- 
edge and  without  dissent,  that  Blttenbender 
should  go  on  and  expend  large  sums  of  mon- 
ey by  way  of  addition  and  repairs  to  the 
premises,  treating  them  as  if  he  were  the 
owner,  and  to  all  the  other  testimony  which, 
if  the  defeasance  Itself  were  not  admissible 
In  evidence,  would  be  properly  excluded  from 
the  case  as  immaterial  and  irrelevant  to  the 
issue. 

"After  carefully  considering  all  of  this  tes- 
timony, and  the  law  relating  thereto,  the  ref- 
eree still  adheres  to  the  original  opinion,  and 
feels  bound,  by  the  positive  and  clear  de- 
cisions of  the  supreme  court  upon  the  sub- 
ject, to  strilve  out  the  defeasance,  and  prac> 
tically  all  of  the  testimony  following  it 
which  was  taken  on  the  rehearing;  so  that 
the  case  is  again  before  the  court  npon  prac- 
tically the  same  issues  that  were  presented 
by  the  original  report  of  the  referee,  except 
only  that  the  court  has  the  added  light  of  the 
writtHi  testimony,  wfaicfa^tbe  referee  feels 
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twand  to  exclude  In  dlgpoBing  of  the  case. 
The  case  of  Sankey  v.  Hawley,  above  reter> 
red  to,  decides  flatly  that,  as  between  the 
original  iwrtles  to  the  transaction,  a  written 
defeasance  slerned  by  the  grantee,  but  unac- 
knowledged and  unrecorded,  though  contem- 
poraneous with  the  execution  and  delivery  of 
a  deed  absolute  on  Its  face,  will  not  be  admit- 
ted In  evidence  to  convert  such  a  deed  Into 
a  mortgage.  It  is  provided  by  the  act  of 
Jane  8,  1881  (Pnb.  Laws,  84),  'that  no  de- 
feasance to  any  deed  for  real  estate,  regular 
upon  Its  face,  made  after  the  passage  of  this 
act,  shall  have  the  effect  of  reducing  It  to  a 
mortgage,  unless  the  said  defeasance  is  made 
at  the  time  the  deed  is  made  and  Is  in  writ- 
ing, signed,  sealed,  acknowledged  and  deliv- 
ered by  the  grantee  in  the  deed  to  the  gran- 
tor, and  is  recorded  In  the  office  for  the  re- 
cording of  deeds  and  mortgages  in  the  coun- 
ty wherein  the  said  lands  are  situated,  with- 
in sixty  days  from  the  execution  thereof; 
and  such  defeasance  shall  be  recorded  and 
Indexed  as  mortgages  by  the  recorder.' 
Ohlef  justice  Gordon,  in  delivering  the  oirfn- 
ion  of  the  court  in  Bankey  v.  Hawley,  supra, 
says:  'It  is  true  the  design  is  to  prevent 
frauds,  but  It  [referring  to  the  act  of  assem- 
bly] also  definitely  prescribes  the  process  by 
which  this  Is  to  be  accomplished,  not  by  re- 
cording alone,  for  that  is  but  one  of  the  pre- 
scriptions, but  by  directing  how,  and  bow 
only,  a  deed  absolute  shall  be  reformed.  The 
question  thus  becomes  one  of  evidence.  It  is 
proposed  to  Impeach  a  deed.  It  is  not  what 
it  purports  to  be,— a  conveyance  in  fee,— but 
only  a  mortgage.  Now.  the  question  Is,  how 
shall  this  be  proved?  The  statute  answers 
this  by  saying,  "Yon  can  do  this  In  no  other 
way  than  by  the  exhibition  of  a  written  de- 
feasance, signed,  sealed,  acknowledged,  de- 
livered, and  recorded."  In  similar  cases  the 
courts  have  always  insisted  that  evidence 
to  Impeach  a  deed  shall  be  clear  and  indu- 
bitable, and  as  the  legislature  has  seen  prop- 
er to  require,  tor  that  purpose,  a  still  higher 
type  of  evidence,  we  cannot  take  it  upon 
ourselves  to  destroy  the  enactment  for  the 
purpose  only  of  saving  a  case  supposed  to  be 
a  hard  one.'  The  same  doctrine  is  laid  down 
by  the  supreme  court  in  the  case  of  Molly  v. 
Ulrlch,  183  Pa.  44,  19  Atl.  806,  and  the  peiv 
tinent  language  of  the  court  in  that  case  is 
cited  in  the  original  report  of  the  referee. 
Sankey  v.  Hawley  was  an  action  of  eject- 
ment like  the  case  before  the  referee,  and 
Molly  V.  Ulrlch  was  sn  action  of  assumpsit 
brought  upon  the  alleged  defeasance.  The 
argument  of  the  plaintiff  in  this  case  Is  that 
Bittenbender  having  accepted  the  full  amount 
of  bis  debt  with  Interest,  it  would  be  unjust 
and  inequitable  to  permit  him  to  have  the 
money  ana  the  land,  and  that  his  conduct 
amounts  to  a  waiver  of  any  rights  which  he 
might  have  under  the  act  of  1881,  and  es- 
tops him  from  setting  up  the  provisions  of 
that  act  as  against  the  defeasance. 

"Tbe  referee  is  unable  to  find  that  the 


act  of  1881,  as  construed  by  the  supreme 
court,  is  other  than  a  positive  enactment 
that  in  order  to  bring  about  a  certain  result, 
to  wit,  the  conversion  of  deed  absolute  on 
its  face  into  a  mortgage,  a  certain  and  par- 
ticular kind  of  evidence  is  requisite,  and 
that  where,  therefore,  the  kind  of  evidence 
required  by  the  act  Is  not  forthcoming,  there 
can  be  no  such  conversion.  It  may  be  true 
that,  as  between  themselves,  the  original 
parties  to  a  transaction  might  waive  the  re- 
quirements of  the  act  as  to  the  acknowledg- 
ment and  recording  of  a  defeasance,  or,  in- 
deed, might,  as  between  themselves,  treat  a 
deed  absolute  on  Its  face  as  a  mortgage,  if 
they  saw  fit;  but  where  there  is  a  contest 
between  the  parties,  one  of  them  alleging 
that  the  transaction  was  a  mortgage,  and 
the  other  alleging  that  it  was  an  absolute 
conveyance,  it  seems  to  the  referee  that  the 
act  requires  the  production  of  the  kind  of 
testimony  therein  set  forth  to  sustain  the 
contention  that  a  transaction  apparently  a 
deed  on  its  face  was  In  reality  a  mortgage. 

"It  is  true,  also,  that  If  one  were  to  take 
up  the  question  of  estoppel  in  this  case,  the 
conduct  of  Crotzer,  through  a  period  of 
months  after  the  1st  of  May,  1893,  in  per- 
mitting Bittenbender  to  expend  large  sums 
of  money  in  repairing  and  enlarging  the 
buildings  on  the  premises  conveyed  by  the 
deed,  and  in  remaining  in  said  premises  as 
a  tenant,  thereby  acknowledging  in  both 
ways  the  absolute  ownership  of  Bittenben- 
der, which  he  was  apparently  asserting  all 
the  time,  and  without  contradiction  on  the 
part  of  the  Crotzers,  would,  in  all  fairness, 
counterbalance  any  of  tbe  equities  which 
'Crotzer  on  bis  part  sets  up  as  against  the 
defendants  in  this  case.  But  the  referee  has 
not  seen  fit  to  go  into  that  branch  of  tbe 
subject,  believing  that  the  testimony  offered 
on  the  rehearing  was  properly  excluded  at 
the  original  hearing,  and  that  the  case  is 
properly  determined  In  favor  of  the  defend- 
ants by  reason  of  the  fact  that  there  is  no 
such  defeasance  offered  in  evidence  as  is  re- 
quired by  the  act  of  1881,  which  will  con- 
vert the  Blttenbmder  deed  into  a  mortgage, 
and  without  such  defeasance  the  plaintiff 
must  fail  in  his  contention.  *  •  •  Re- 
spectfully submitted.  F.  W.  Wheaton,  Ref- 
eree." 

Opinion  of  the  court  below  dismissing  ex- 
ceptions to  supplemental  report:  "April  10, 
1900,  the  exceptions  to  the  supplemental  re- 
port of  the  referee  are  overruled,  the  report 
is  confirmed,  and  Judgment  in  accordance 
therewith  Is  directed.  Stanley  Woodward, 
P.  J." 

Wm.  R.  Gibbons  and  Wm.  8.  McLean,  for 
appellant.    S.  J.  Strauss,  for  appellees. 

PER  CURIAM.  The  report  of  the  learned 
referee,  and  the  dismissal  by  the  court  of 
the  exceptions  filed  to  it,  resulted  in  a  Julg- 
ment  for  tbe  defendants.  An  examination 
of  the  report,  and  due  consideration  of  the 
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oondnaloa  arrived  at  by  the  referee,  com- 
Tlnced  us  Uiat  no  error  was  committed  In 
entering  the  Judgment  complained  of  by  tbe 
appeUanL    Jodgment  afiSrmed. 


MePAHLAN  v.  PBNNSTIANVIA  K.  CO. 

(Supreme  Court  of  PennsyWania.    May  27, 
1901.) 

ASSAULT  BT  EUPLOT±-r«UPLOTBB'S  UABIL- 
ITT. 
Testimony  that,  as  an  Intending  passenger 
was  in  the  act  of  entering  a  car,  the  condnctor 
caught  hold  of  him,  saying,  "Stay  Off  till  the 
people  get  out,"  is  evidence  that  -what  tbe  con- 
ductor did  was  not  only  in  the  course  ol  bis 
employment,  but  in  the  supposed  performance 
Of  nis  duty  in  the  orderly  management  of  the 
passengers  ieaTing  and  entering  the  train,  so 
as  to  make  his  employer  liable  for  any  un- 
necessary violence  used  by  him  in  so  doing. 

Appeal  from  court  of  commtn  pleas;  CSies- 
ter  county. 

Action  by  John  B.  MeFarian  against  tbe 
Pennsylvania  Railroad  Company.  Judgment 
for  plaintnr.    Defendant  appeals.    Affirmed. 

John  J.  Pbukertoo,  for  appellant  Tbos.  W. 
Pierce  and  WUmer  W.  MacSliee,  Cor.appel- 
lea 


MITCHSSLL,  J.  For  a  willful  or  Intention- 
al trespass  by  an  employ^  outside  of  tbe  line 
of  bis  duty  nnder  his  employment  it  Is  setF 
tted  that  tbe  employer  Is  Hot  reB];K>nfilble, 
even  tbougb  it  be  committed  while  tbe  serv- 
ant la  In  the  ezercise  of  bis  employment. 
But  In  tbe  latter  case  its  willful  and  separate 
character  must  appear.  Plaintiff  declared, 
for  an  unprovobed  assault  upon  bbn  by  tke 
ccmdiKtor  as  be  was  about  to  enter  tbe  train, 
and  tbe  defense  was  a  total  denial  that  any 
snch  assault  took  place.  Appellant  now  ar- 
gues tbat,  aa  tbe  Jury  have  found  in  tbe 
plaintiff's  favor  tbat  tbe  assault  iw^'oom- 
mitted,  we  must  take  the  plaintiff's  venien 
of  it,  and  that  makes  out  a  dear  ease  Of  will- 
tol  and  unprovoked  trespass  outside  the  line 
of  the  conductor's  employment  But  this 
view  ignores  some  of  tbe  evidence.  The  Jury 
were  bound,  in  finding  their  verdict  to  con- 
sider and  determine  not  only  tbe .  fact  of 
the  assault,  but  also  its  character,  and  tbe 
circumstances  under  which  it  was  made. 
lAe  plaintiff  testified  tbat  be  was  an  intend- 
ing passaiger,  and  was  in  tbe  act  of  enter- 
ing tbe  car.  Prima  fade,  therefore,  be  was 
within  the  authority  end  control  of  the  con- 
ductor in  the  course  of  bis  employment  and 
there  was  other  testimony  to  tbe  same  effect 
Thus  Mrs.  Barton,  a  witness,  testified  tbat 
when  tbe  conductor  caught  hold  of  tbe  plain- 
tiff be  said,  "Stay  off  until  the  people  get 
out"  This  was  evidence  tbat  what  the  con- 
ductor did  was  not  only  In  tbe  course  of  bis 
employment  but  in  tbe  supposed  perfrann- 
ance  of  bis  duty  In  the  orderly  management 
of  the  passengers  leavbig  and  entering  tbe 


train.  If  In  bo  doing  be  used  unnecessary 
violence,  tbe  employer  would  be  liable,  and 
tbe  Jury  have  so  found.    Judgmeot  affirmed. 


FOSTER  V.  UNION  TRACTION  CO. 

(Supreme  Ck>urt  of  Pennsylvaiua.    May  27, 

1901.) 

INSTRCCTION3— INJURT  TO  PASaENQKR. 
An  instruction,  in  an  action  for  iajury 
claimed  to  have  been  received  by  plaintifE  being 
jolted  off  a  street  car,  that  it  was  a  question 
for  the  jury  whether  It  was  a  careless  thing  for 
{AaintiS  to  get  down  on  the  step  of  the  car, 
cannot'  be  complained  of  because  stating  that 
if  they  believd  that  "that  carelessnesti''  con- 
tributed to  bis  being  jolted  off;  be  could  not 
recover. 

Appeal  from  court  of  common  pleas,  Pbila^ 
delphia  county. 

Action  by  Clement  S.  Foster  against  the 
Union  Traction  Company.  Judgment  for  de< 
fendant    Plaintiff  appeals.    AiUrmed. 

Tbe  following  is  tbe  charge  of  tbe  cenrt  be- 
low, the  parts  assigned  as  error  being  indos- 
ed  in  brackets:  "Tbe  plaintiff  in  this  case 
seeks  to  recover  damages  from  the  defendant 
because,  he  says,  tbat  while  be  was  a  passen- 
ger on  oDe  of  tbe  defendant's  cars  he  was  Jolt- 
ed off  of  .that  car  through  the  negligent  way 
in  which  tbe  car  was  bandied  by  tbe  defend- 
ant's servants.  In  order  to  entitle  him  to  re- 
cover against  the  defendant  the  plalntifl 
must  satisfy  you  that  bis  injuries  were  pro- 
duced by  the  negligence  of  tbe  .defendant's 
servants,  and  tbat  those  Injuries  were  not 
contributed  to  by  negligence  or  carelessness 
on  bis  own  part  Negligence,  as  I  have  had 
occasion  to  tell  you  during  tbe  trial  of  other 
cases.  Is  la<:k  of  care  under  tbe  drcumstances 
of  the  case.  It  is  tbe  doing  of  that  which,  un- 
der tbe  drcumstances,  a  reaeouable  man 
would  refrain  from  doing  out  of  regard  for 
tbe  safety  of  others,  or  it  Istiie  failure  to  do 
tbat  whldi,  out  of  regard  Cor  .tbe  -  safety  of 
others,  .a  man  of  sound  reason  and  ccunmou 
sense  would  do.  If  you  believe  that  Mr.  Fos- 
ter was  injured  by  reason  of  tbe  Union  Trac- 
tion Oompany'a  carelessness,  or  tbe  careiess- 
nsBs  of  its  employes,  and  tbat  his  Injuries 
were  not  contributed  to  by  carelessness  or 
negligence  on  bis  own  part  he  would  be  en- 
titled to  a  verdict;  othervrise  he  would  not 
A  man  is  bound  to  be  as  careful  of  bis  own 
safety  as  of  tbe  safety  of  others.  There  Is 
no  questlMi  tiiat  Foster  was  a  passenger  up- 
on one  of  tbe  cars  of  the  defendant  corpora- 
tion. There  is  no  questltm  tbat  be  left  tbat 
car  at  a  point  on  Twenty-First  street  Imme- 
diatdy  north  of  Cherry  street  while  It  was  in 
motion.  It  is  not  disputed  tbat  he  came  In 
violent  contact  with  tbe  ground,  and  that  tbe 
result  of  the  contect  was  that  one  of  the 
bones  of  his  wrist  was  broken.  There  is  no 
dispute  that  be  was  obliged  to  go  to  a  hos- 
pital for  what  they  call  out  of  door  treatment 
and  that  tbe  Injury  to  bis  wrist  caused  him 
consldecatrie  pain.     He  baa  testified  tbat  he 
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was  obiiced  to  refnln  from  business;  and  Us 
boslness,  you  will  recollect,  was  tbat  of  a 
pKss  telegraph  oiwrator, -wMcb,.!  tblBk,  in- 
Toired,  aa.ke  testified,  some  use  of  the  type- 
writer. He  .tesUded,  as  I  'feay,  that  he  was 
obliged  to  refrain  from  bis  business  for  a  pe- 
riod of  ten  weeks.  It  would  appear  by  what 
be  says,  and  by  what  the  physicians  who  have 
been  called  in  here  have  said,  that  be  has  not 
even  yet  anything  lilte  perfect  use  of  his  left 
wrist  It  pains  him  if  he  atte^npta  to  use  it  as  a 
man  would  usea  sound  wrist.  If  you  decide,  un- 
der the  ia.w,as.I  lay  it  down  to  you,  and  your 
Tiew  of  the  facts  of  the  case,  that  he  Is  en- 
titled toi  a  verdict,  the  amount  of  that  verdict 
tiiould  be  limited  to  a  sum  wtiich  will  fairly 
compensate  tbe  plaintiff  for  such  injuries  as 
be  has  established,  to  your  satisfaction,  to 
iiave  been  received  <  as  the  result  of  the  defend- 
aofs  carelessneas.  In  ftxiog  tbat  sum  it 
would  be  proper  for  you  to  take  into  account 
bla  pain  and  softerlng,  and  his  loss  of  eam- 
taigs,  as  well  as  any  pain  or  suffering  he  is 
likely  to  experience,  and .  any  permanent  loss 
of  earning,  power  you  may  l)eUeve  he  has  sus- 
tained. But  the  qaestion  of  the  amount  of  the 
Terdict  will  not  arise  unless,  you  believe  that 
the  defendant's  servants  have  been  negligent 
and  have  tailed  in  their  duty  towards  the 
plaintiff;  tbat  the  plaintiff  was  not  negli- 
gent or  careless  of  his  own  safety  in  such,  a 
degree  as  to  contribute  to  his  injuries;  and 
tbat  Us  injuries  were  the  result,  not  of  bis 
own  carelessaesB,  but  of  the  negligence  or 
etielessness  of  the  traction  conqiany's  em- 
ployes. Unless  you  find  in  his  favor  on  these 
questioDS,  the  -question  of  how  much  damages 
be  ought  to  seoelve  will  not  arise.  Foster  has 
teitifled  tbat  bis  liduries  were  due  to  the 
carelessness  of .  the  defendant's  servants,  and 
the  parttcular.  act  of  carelessness  to  which  he 
calls  your  attention  is  the  sudden  increase  of 
the  speed. of  the  car  on  which  he  was  riding 
at  the  point  at  which  he  had  indicated  to  the 
conductor,  as  be  says,  his  intention  to  alight 
from  it,  and  at  a  spot- when  he  was  preparing 
to  step  from  the  car.  [His  testimony  Is  that 
be  boarded  the  car  at  IVelfth  and  Arch 
streets;  that  the  car  went  west  ^n  Arch  to 
Twenty-First,  and  there  turned  north  and 
went  up  Twenty-First  street,  Foster  lives  on 
Cberry  street,  near  Twenty-First  He  says 
that  he  wanted  to  get  off  the  car  at  Cherry 
street  and  tbat  he  told  the  conductor  to  stop 
the  car,  and  let  him  alight  there.  He  says 
that  the  car  slowed  up  as  it  approached  Cber- 
ry street  to  the  rate  of  two  or  three  miles  an 
tionr,  to  cross  Cherry  street  and  that  be  was 
expecting  It  to- stop,  and  that  In  that  expecta- 
tlM)  he  came  from  the  InaMe  of  the  car  out 
to  the  platform,  and  stepped  to  the  lower 
•tepl;  but  Ibat,  instead  of  stopping,  the  car 
raddenly  started^  at  a  high  rate  of  speed,  and 
tbat  its  doing  so  Jolted  him  off.  There  is  no 
question  that  the  car  did  start  after  it  got  a 
little  to  the  north  of  Cberry  street.  The  mo- 
torman  says  that  he  put  on  four  or  five  notch- 
es, by  which  be  Indicates  tbat  he  Increased 


I  the  speed  of  the  car  to  the  rate  of  fourteen  or 
,  fifteen  miles  an  hour.  The  conductor. agrees 
with  this  statement  I  think  all  the  witnesses 
who  have  testified  agree  that  the  car  -was 
started  at  considerable  speed: after  it  got  to 
a  point  a  little  north  of  Cherry  street  There 
ib  no  question,  I  think,  that  the  plaintiff,  Fos- 
ter, was  on  the  step  of  the  car  on  the  west 
side.  [The  conductor,  bowever,  says  tbat 
B''osteT  did  not  tell  him  to  sto^.  Mr.  Steven- 
son, who  was  a  passenger  on  the  back. plat- 
form of  the  car,  says  tbat  be  did  not  hear 
Foster  tell  the  conductor  to  stop.  Ur.  Nutt, 
the  letter  carrier,  who  was  standing  on  the 
rear,  platform,  and  who,  as  you  recollect  says 
that  he  boarded  the  car  at  the  comer  of  Ninth 
and  Filbert  streets,  and  was  on  the  back  plat- 
form from  that  point  up  to  the  point  of  the 
accident  says  that  Mr.  Foster  said  nothing 
at  all  to  the  conductor.  In  his  bearing,  about 
stopping.  It  is  for  you,  under  those  circum- 
stances, to  say  whether  the  sudden  starting 
of  the  car  at  this  place,  when  the  power  that 
propelled  the  car  was  increased,  was  an  act 
of  carelessness  on  the  part  of  the  men  who 
are  cbarged  with  the  handling  of  the  car  on 
this  occasion.]  That  is  one  question.  [An- 
other, question  for  you  to  determine  is  whether 
it  was  a  careless  thing  for  Mr.  Foster  to  get 
down  on  the  step  of  the  car,  under  the  cir- 
cumstances of  the  case.  If  you'  believe  tbat 
tbat  carelessness  contributed  to  his  being  Jolt- 
ed ott,  if  you  believe  that  he  was  Jolted  off,  be 
would  not  be  entitled  to  a  verdict]  The  prin- 
cipal defense  set  up  on  the  part  of  the  Union 
Traction  Company  is  the  alleged  fact  that  Mr. 
Foster  came  to  bis  injury  through  bis  own 
carelessness  In  stepping  off  the  car  while  it 
was  in  motion.  [I  take  it  that  the  question 
whether  he  stepped  off  the  car  while  It  was 
in  motion  Is  the  great  question  in  the  case.] 
Mr.  Foster  Is  quite  positive  that  be  did  no 
such  thing.  He  says  tbat  he  was  shaken  or 
Jolted  off  the  car  by  the  sudden .  Increase  in 
its  speed.  [William  Day,  the  boy,  said  first 
that  be  fell  from  the  car.  Day  was  the.  boy 
who  was  standing  at  the  cigar  shop  Just 
above  the  northwest  comer  of  Twenty-First 
and  Cherry  streets.  But  on  cross-examination, 
after  describing  very  minutely  Mr.  Foster's 
movements  as  be  cam'e  from  the  platform  to 
the  step,  he  said  tbat  he  seemed  to  step  out 
with  bis  left  foot  and  be  says  that  bis  body 
moved  in  the  same  direction  In  which  the  car 
was  moving  as  it  left  the  car.  It  is  for  you 
to  draw  the  inferences  of  fact  from  that  tes- 
timony; but  it  would  certainly  seem  to  me — 
though  my  Impression  or  opinion  is  not  to 
bind  you— tliat  the  movement  of  the  plain- 
tiff's body  in  the  direction  in  which  the  car 
was  going,  taken  in  connection  witb  the' fact 
that  Day  says  the  plaintiff  stepped  out  with 
bis  left  foot  from  the  platform,  would  Indi- 
cate that  Mr.  Fosfter  Is  incorrect  in  the  testi- 
mony which  he  gave,  and  that  be  did,  In 
point  of  fact,  attempt  to  leave  the  car, 'step- 
ping from  It  when  it  was  In  motion.]  [Mr. 
Foster's  testimony  given  on  the^itness  stand 
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4o-day  la  contradicted  by  a  Btatement  In  writ- 
log  wlilch  he  signed  within  a  day  or  two  af  t- 
-cr  the  accident  took  place.  In  that  statement, 
Mi  I  recall  It,  be  says  that  be  attempted  to 
leave  the  car  while  It  waa  In  motion.]  This 
statement  receiyee  corroboration  from  the  tes- 
.  timony  of  the  passengers  who  stood  on  the 
Imu^  platform  of  the  car  when  the  accident 
took  place.  Mr.  Nutt,  the  letter  carrier,  says 
tbat  as  the  car  approached  Cherry  street  Mr. 
Voster  walked  right  out  from  the  inside,  and 
that  he  walked  straight  off  the  platform 
abruptly,  and  in  a  very  hurried  manner;  tbat 
be  stepped  off  while  the  car  was  in  motion, 
without  saying  anything  to  the  conductor. 
'Mr.  Stevenson,  the  other  passenger  on  the 
platform,  says  that  at  a  point  a  little  above 
Clierry  street  be  saw  a  man,  whom  I  under- 
stood him  afterwards  to  identify  as  the  plain- 
tiff in  this  case.  Jump  off  the  car.  He  says 
tbat  this  man  came  from  the  inside  ot  tbe  car, 
juid  got  right  off  quickly.  He  fell  in  the  street 
-«B  his  left  side.  Tlie  conductor  says  that 
Foster  came  out  on  tbe  platform  without 
saying  anything  to  lilm,  when  tbe  car  got  to 
A  point  a  little  above  Cherry  street  When 
iie  was  on  the  lower  step,  he  says  he  heard 
Foster  say  something.  Then  he  says  he  pull- 
ed the  bell  to  stop  the  car,  but  Foster  Jumped 
«ff  before  the  car  could  stop.  That  is  tbe  tes- 
tUaony,  as  I  recollect  it  Of  course,  you  will 
take  your  own  recollection  in  regard  to  what 
the  witnesses  have  said,  and  will  not  be  gov- 
erned by  my  remembrance  of  it  It  is  your 
.province  to  determine  what  the  testimony  is, 
and  what  tbe  correct  inferences  of  fact  are. 
^We  liave  on  this  question,  as  I  recall  the  tes- 
Hmony,  the  assertion  of  the  plaintiff  to-day 
4hat  he  was  shaken  from  tbe  car.  [We  have 
tlie  testimony  of  William  Day,  called  in  cor- 
roboration of  the  plaintiff,  that  he  saw  Mr. 
'  Foster  fail  from  the  car;  but  in  connection 
with  that  statement  must  be  token  also  into 
.  account  his  statement  tbat  Foster  stepped  off 
with  bis  left  foot,  and  that  bis  body,  as  it 
left  tbe  car,  moved  in  the  direction  In  which 
tbe  car  was  going,  which  Is  the  natural  di- 
rection for  a  man  to  leave  a  car  who  steps  or 
Jumps  from  it  Against  this  testimony  we 
bave  Mr.  Foster's  statement  in  writing,  and 
tbe  testimony  of  Nutt  and  Stevenson,  tbe  pas- 
sengers, who  apparently  have  no  interest  in 
the  case,  with  the  testimony  of  the  conductor, 
Mr.  Lister.  They  all  say  that  the  plaintiff 
^ras  not  shaken  from  the  car,  biit  that  be 
stepped  off  while  It  was  in  motion.]  [If  you 
.  believe  that  Foster  stepped  from  the  car 
while  It  was  In  motion,  you  would  have  no 
right  to  find  a  verdict  in  his  favor.  And  our 
«ourt8  have  decided  that  an  attempt  to  alight 
from  a  car  in  motion  is  negligence  of  such  a 
4liaraeter  that,  should  harm  come  to  tbe  man 
who  makes  the  attempt,  he  must  stand  what- 
-ever  results  arise  therefrom.]  [I  bave  been 
asked  on  behalf  of  the  defendant  to  charge 
SP<0a  that  under  the  law  and  the  evidence  In 
ttiis  case  your  verdict  should  be  for  the  de- 
Xendant    Wbatevo:  my  opinion  may  be  as 


to  the  verdict  that  you  sbonld  render  in  this 
case,  I  feel  bound  to  refuse  that  point  The 
case  presents  questions  of  fact  which  are  pe- 
culiarly within  the  province  of  the  Jury,  and 
which  I  am  obliged  to  leave  tot  your  deter- 
mination. But  when  I  say  tbat  I  refuse  this 
point  you  must  not  understand  that  I  Intend 
to  convey  to  yon  the  idea  that  yon  have  no 
right,  under  the  evidence  and  the  law,  to  find 
a  verdict  for  tbe  defendant]  Your  verdict 
sbonld  be  for  tbe  plaintiff  or  for  tbe  defend- 
ant according  to  the  way  in  which  you  deter- 
mine the  questions  of  fact  to  which  I  have 
called  your  attention  In  my  general  charge. 
Counsel  for  plaintiff  excepts  to  the  portion  of 
the  charge  of  the  court  in  which  reference  is 
made  to  the  fact  that  Foster.  Is  said  to  liave 
stepped  from  the  car  when  it  was  going  at  a 
rate  of  three  miles  an  hour.  Ehcceptlon  grant-  \ 
ed.  Counsel  for  plaintiff  and  counsel  for  de-  i 
fendant  are  grantiad  a  general  exception  to 
the  charge  of  the  court  At  the  request  of 
counsel  on  both  sides,  the  court  directs  the 
charge  to  be  reduced  to  writing,  and  filed  In 
connection  with  tbe  transcript  of  tbe  steno- 
graphic notes  of  testimony." 

Thomas  A.  Fahy,  for  appellant.  Charles 
Biddie  and  Thomas  Leaming,  for  appellee. 

PER  CURIAM.  This  was  an  action  of 
trespass,  brought  to  recover  damages  for  per- 
sonal injuries.  On  the  trial  of  the  case  in  the 
court  below  tbe  defendant  company  requested 
the  court  to  direct  tbe  Jury  to  render  a  verdict 
in  Its  favor.  The  request  was  refused  on  the 
ground  that  it  was  for  the  Jury  to  detennine 
from  the  evidence  in  whose  favor  the  verdict 
should  be.  Tbe  instructions  to  the  Jury  appear- 
ed to  be  impartial,  and  free  from  error,  and  tbe 
result  was  a  verdict  and  Judgment  in  favor  ot 
the  defendant  company.  Tbe  plaintiff  then  ap- 
pealed to  this  court,  alleging  that  "the  charge  as 
a  whole  was  inadequate  and  misleading."  This 
allegation  appears  In  the  tenth  assignment 
and  tbe  other  assignments  are  founded  upon 
excerpts  from  the  charge.  A  careful  consid- 
eration of  the  charge  as  a  whole  and  of  the 
excerpts  taken  from  it  has  failed  to  disclose 
error  in  it  Our  conclusion  is  that  tbe  appel- 
lant has  no  Just  cause  to  complain  of  any- 
thing said  or  done  by  the  court  in  tbe  trial 
of  tbe  case.  We  dismiss  all  the  assls^iments 
of  error,  and  affirm  tbe  Judgment  of  the  court 
below.    Judgment  affirmed. 


In  re  NEWHARD'S  ESTATTB. 

Appeal  of  GINKINOER  et  al. 

(Supreme  Court  of  Pennsylvania.    May  27, 

1901.) 

HARMLESS    BRSOIL 

The  competent  testimony  leaving  no  donbt 
of  the  correctness  of  the  fiading  of  the  auditor, 
any  error  in  admission  of  other  testimony  is 
immaterial. 

Appeal  from  orphans'  court,  Lehigb  county. 

In  the  matter  of  tbe  estate  of  Martha  S. 

Kewtaard,  deceased.   From  the  decree  dismiss- 
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Ing  exceptloiit  to  the  report  of  the  auditor  dlB- 
tribatlng  the  peraonal  property,  Thomas  O. 
Olnklnger  and  others  appeaL    Afflrmed. 

Frank  Jacobs  and  Horace  M.  Bumsey,  for 
appellants.  Edward  Harvey,  Robert  B. 
Wrlffht;  and  Marcus  0.  It.  Kline,  for  appel- 
lees. 

MITCHEU^  J.  The  decedent  died  Intes- 
tate, numarrled,  and  without  Issue.  Appel- 
lants claim  through  the  father,  and  appellees 
are  relatives  In  the  same  degree,  claiming 
through  the  mother.  Whether  all  shall  share 
In  the  distribution,  or  only  the  appellees,  de- 
pends on  the  single  qoestlon  of  fact  whether 
the  father  was  of  legitimate  birth,  so  that  In- 
heritable blood  might  be  traced  through  him 
to  collaterals.  The  auditor  found  against  the 
appellants,  and,  in  reviewing  his  finding  on 
exceptions,  the  learned  Judge  said:  "Except- 
ants' counsel  have  urged  that  every  Intend- 
ment shall  be  made  In  favor  of  the  legits 
bnacy  of  John  Newhard,  Jr.,  the  father  of  the 
Intestate;  that  the  court  shall  regard  the  evi- 
dence (all  of  which  was  Introduced  by  the  op- 
posing party)  as  If  called  upon  to  pass  upon 
It  originally;  that  the  auditor's  findings  are 
mere  inferences;  that  much  of  the  evidence 
ought  to  be  rejected  because  Improperly  re- 
ceived; that  It  ought  to  be  taken  that  the 
value  of  the  testimony  of  witnesses  who  were 
admissible  Is  seriously  impaired  by  the  fact 
that  against  repeated,  almost  constant,  ob- 
jection, questions  leading  and  suggestive  of 
the  desired  answer  were  permitted.  If  the 
case  is  viewed  In  the  manner  above  suggested. 
It  is  manifest  still  that  the  exceptions  cannot 
be  sustained.  The  single  question  is  whether 
it  Is  proved  that  John  Newhard,  Jr.,  was  Il- 
legitimate. An  examination  of  the  testimony 
of  the  witnesses  who  were  competent,  and  a 
consideration  of  what  they  meant  to  say  and 
did  say,  leaves  no  room  to  doubt  the  illegit- 
imacy of  John  Newhard,  Jr.  That  Is  so  plain 
that  discussion  is  unnecessary."  We  affirm 
the  decree  on  this  finding.  Decree  affirmed, 
with  costs. 


STAHLBB  et  al.  T.  PHILADELPHIA  &  B. 

BY.  CO. 

(Supreme  Court  of  Pennsylvania.    May  27, 

1901.) 

DEATH   OF  PARENT— DAHAGBS. 
The  right  of  adult  children  to  recover  dam- 
ages for  the  negligent  killing  of  their  father, 
who  made  them  a  yearly  allowance,  is  not  af- 
fected by  the  fact  of  their  inheriting  his  estate. 

Appeal  from  court  of  common  pleas,  Mont* 
gomery  county. 

Action  by  Bugene-A.  Stabler  and  others 
against  the  Philadel^la  A  Beading  Railway 
Company  for  death  of  plaintiffs'  father. 
Judgment  for  plaintiffs.  Defendant  appeals. 
Affirmed. 

The  foUowhig  la  the  opinion  of  the  court 
Mow,  refoaing  a  new  trial  (Weand,  J.): 
48  A.— 18 


"William  Stabler  was  killed  In  a  railroad 
accident  on  defendant's  road.  It  la  admitted 
that  his  death  was  caused  by  the  negllgenoe 
of  the  employes  of  the  defendant  company. 
The  deceased  resided  In  Norrlstown,  where 
he  carried  on  a  large  wholesale  and  retail 
drug  business  and  an  agency  tm  the  sale  of 
powder.  He  owned  real  estate  In  Norrls- 
town and  Biiigeport  He  had  been  in  ez- 
ceU«it  health,  and  at  the  time  of  bis  death 
was  73  years  of  age.  He  left  surviving  him 
no  widow,  but  three  adult  sons,  who  are 
the  plaintiffs  In  the  suit,  and  who  ask  dam- 
ages for  the  loss  which  they  have  sustained 
by  reason  of  the  death  of  their  father. 

"The  case  was  tried  according  to  the  iHln- 
dples  laid  down  In  Ballroad  Co.  v.  Adams^ 
06  Pa.  489:  'The  rule  is  that  If  there  be  a 
reasonable  expectation  of  i>ecunlary  advant- 
age from  a  person  bearing  the  family  rela- 
tion, the  destruction  of  such  expectation  by 
negligence,  occasioning  the  death  of  the 
party  from  whom  It  arose,  will  sustain  the 
action;'  and  Schnatz  y.  Balkoad  Co.,  lao  Pa. 
902,  28  Atl.  962:  The  act  of  April  26,  1866 
(P.  L.  800),  relating  to  damages  for  acci- 
dental death,  makes  no  distinction  between 
children  over  age  and  those  under;  between 
those  married  or  single;  between  those  hav- 
ing homes  and  families  of  their  own  and 
those  still  members  of  the  parents'  house- 
hold. If  children,  although  not  living  with 
their  parent,  have  a  reasonable  expectation 
of  pecuniary  advantage  from  the  continued 
life  of  the  parent,  they  are  entitled  to  re- 
cover damages  for  such  loss.'  The  plaintiffs' 
testimony  showed  conclusively  that  the  de- 
ceased had  for  about  10  years  contributed,  in 
the  aggregate,  to  the  three  sons  about  (2,600 
yearly,  and  the  Jury  were  Instructed,  in  the 
exact  language  of  the  decisions,  as  to  what 
was  necessary  to  be  found  by  them  In  order 
to  entitle  plaintiffs  to  recover.  No  fault  is 
found  with  the  charge  of  the  court  or  the 
amoimt  of  the  verdict.  If  plaintiffs  are  en- 
titled to  recover;  but  the  broad  ground  Is 
taken  that  if  plaintiffs  were  benefited  by 
thdr  father's  death,  by  inheriting  his  estate, 
they  can  have  suffered  no  loss,  and  that, 
therefore,  evidence  should  have  been  admit- 
ted on  part  of  defoidant  to  prove  what  th^ 
sons  inherited  from  their  father's  estate,  to 
show  that  what  they  thus  received  after 
death  exceeded  that  received  before.  The 
question  arose  on  offers  by  defendant  to 
show  the  appraisement  of  the  estate,  the 
will  of  decedent,  and  by  direct  questions  to 
each  plaintiff  of  what  he  had  received  from 
the  estate.  The  sole  object  of  the  testimony 
was  to  show  a  large  estate  left  by  the  de- 
ceased, and  that  the  present  worth  of  the  in- 
heritance exceeded  the  amounts  received  In 
the  lifetime  of  the  parent  All  these  offers 
were  rejected,  as  were  also  points  submitted 
raising  the  same  questions.  As  there  was  no 
testimony  allowed  to  sustain  the  points,  they 
were,  of  coarse,  refused. 

"It  la  claimed  by  defendant's  oonnael,  irtM 
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have  80  ably  and  earnestly  argued  thla  ques- 
tion, that  no  case  In  our  own  courts  rules 
the  point,  and  that  we  have  laid  down  a  new 
and  daugeroos  doctrine.  We  did  not  think 
so  at  the  ti-lal,  and  are  now  stlU  of  opinion 
that  we  are  sustained  by  reason,  common 
sense,  and  decisions  of  the  blgheat  oourt  of 
the  state.  Conceding  tbe  right  to  recorw  If 
a  loss  Is  sustained,  how  do  we  ascertain  what 
Is  a  loss,  in  the  sense  contemplated  by  the 
act?  A  son  who  is  receiving  nothing  frmn 
his  father  living  may  be  said  to  be  benefited 
pecuniarily  by  the  i>arent'8  death,  but  we 
hare  yet  to  learn  t^at  a  railroad  company, 
by  negligently  causing  death,  can  In  this 
way  become  the  gratuitous  or  unsolicited 
benefactor  of  children  who  prefer  their  fa- 
ther living;  and  it  is  a  novel  proposition  that 
a  yearly  allowance,  with  a  certainty  of  an 
inheritance  of  an  estate  constantly  incresA- 
Ing  in  value  by  the  parent's  prudence  and 
financial  ability,  can  be  cut  off  by  the  Idlllng 
of  the  parent,  and  the  children  be  told  that 
it  l8  for  their  benefit  If  this  is  the  law, 
what  security  have  the  wealthy  aga^st  the 
negligence  of  others?  All  laducesients  for 
the  use  of  care  and  caution  as  to  such  are 
removed.  The  cmly  reason  why  a  verdict  In 
pure  negligence  cases  can  be  justified  is  as 
an  inducement  ai^ealing  to  self-interests  to 
use  care  and  cautl<Mi,  but  these  are  tal^en 
away  If  we  bold  that  no  damages  can  be  re- 
covered by  the  children  of  wealthy  people 
because  they  get  the  estate  as  a  result  of  the 
unlawful  act  As  the  Jury  were  told,  at  re- 
quest of  defendant,  that  nothing  could  be 
allowed  for  the  suffering  of  the  deceased  or 
the  feelings  of  the  surviving  members  of 
bis  family,  and  if  in  addition  we  hold  that 
nothing  can  be  recovered  for  the  reason  now 
urged,  the  defendant  although  confessedly 
guilty  of  negligence  resulting  in  death,  sot- 
ten  no  loss  or  punishment  for  Its  unlawful 
act  simply  because  of  the  financial  standiiig 
of  the  deceased.  If  this  is  law,  it  might  be 
well  for  the  legialature  to  provide  a  new 
criminal  ofTense,  and  substitute  imptiaon- 
ment  for  damages,  and  thus  Induce  the  same 
degree  of  care  and  caution  in  the  transporta- 
tion of  the  rich  as  of  the  poor.  It  is  not 
however,  absolutely  correct  to  say  that  the 
mere  fact  of  coming  into  the  inlieritance 
presently  Is  a  benefit  i)eculiarly,  for  non 
constat  that  If  the  life  bad  been  proleoged 
but  a  week  or  a  month  that  the  estate  W4Ndd 
not  have  been  larger. 

"The  true  question  Is,  what  had  tiMse 
plaintiffs  the  right  to  expect  to  receive  frem 
the  parent  during  his  life?  and  for  the  loss 
of  this  they  are  to  be  compensated.  What 
they  got  after  his  death  does  not  enter  Into 
the  case.  The  loss  spoken  of  is  the  taking 
away  ot  that  which  they  were  receiving,  and 
would  have  received  had  he  lived.  It  is  the 
destruction  of  their  expectaticAS  In  this  re- 
gard that  the  law  deals  with,  and  for  wUch 
it  furnishes  compensation.  To  say,  'True  it 
is  we  Itave  taken  from  you  bis  benefactions, 


bat  you  get  by  law,  Bot  tvom  ns,  but  from 
his  estate  which  we  tbus  make  available  Cor 
you,  something  better,'  is  to  substitute  the 
heirs'  legal  right  under  the  law  for  the  com- 
pany's UabUIty. 

"We  think,  however,  (hat  the  question  was 
squarely  decided  In  Railroad  Oo.  r.  Kitk,  90 
Pa.  15,  where  it  was  endeavored  to  be  shown 
that  a  father  suing  for  the  death  of  hu  adult 
son  had  been  benefited  by  reason  of  hsvias  a 
policy  of  insurance  on  his  son's  life.  The  of- 
fer was  rejected,  the  court  saying:  The  ad- 
mission of  this  testimony  would  have  been  a 
violation  of  what  is  understood  to  have  been 
the  principles  of  construction  uniformly  ap- 
plied to  the  acte  of  1855  and  1868.'  Coonsel 
have  endeavored  to  draw  a  distfnctloB  be- 
tween an  insurance  and  an  Inheritance,  but 
we  can  see  no  difference  in  the  application  of 
the  pi'inciple.  The  language  of  Justice 
Thompson  in  Railroad  Co.  v.  Robinson.  44  Pa. 
175,  is  directly  in  point  The  point  was  made 
that  none  may  recover  in  a  Joint  action  bat 
such  as  are  injured  by  the  death.  If  such  be 
the  rule,  we  should  have  the  lnd4c«it  specta- 
cle of  an  investigation  whether  the  loss  of  a 
parent  or  child  was  or  was  not  in  f^ct  an  ad- 
vantage rather  than  a  loss;  for  certainly,  If 
none  be  allowed  to  recover  but  such  as  are 
able  to  show  a  pecuniary  loss,  the  defendants 
would,  with  great  apparent  reason  at  least 
b6  entitled  to  claim  the  right  to  prove  the 
contrary,  and  to  show.perad venture  that  by 
the  death  the  party  suing  may  have  succeeded 
to  an  estate,  or,  on  the  other  hand,  had  been 
relieved  from  the  burden  of  maintenance.  In 
case  of  the  death  of  aged  persons  or  helpless 
infants,  we  might  expect  in  the  application 
of  such  a  rule,  to  have  the  point  discussed 
whether  the  death  was  an  actual  loss  or  gain. 
The  law  does  not  (^>en  the  door  to  anything 
so  shocking.*  This  is  what  defendant  Is  at- 
tempting now  to  show,  that  the  death  of  the 
father  was  a  gain  to  the  scms,  in  direct  viola- 
tion of  the  cited  decisions.  To  the  same  point 
is  Railroad  Co.  v.  Keller,  67  Pa.  300,  where 
Thompson,  0.  J.,  said:  'But  there  is  another 
aspect  of  it  which  will  result  from  the  prin- 
ciple insisted  upon,  viz.  that  tlie  test  of  the 
right  to  recover  being  the*"pecunlary  damages 
clearly  proved  ts  haTe  been  suffesed,"  It  will 
follow  tliat  all  these  wlio,  from  youth,  old 
age,  or  other  circomstances,  an  nonprodacers, 
may  become  the  victims  of  negligence  without 
any  compensation  to  survivors.  Nay,  more, 
the  corollary  of  the  postulate  would  prevent 
compensation  wtteK  the  sorrivom  Kte  abso- 
lutely benefited  by  the  deatli,  either  as  gain- 
ers by  a  distribution  of  the  property  of  the  de- 
ceased, or  by  the  riddance  of  a  trooMesome 
charge.  The  controversies  wtddi  would  arise. 
If  this  were  the  role,  Vonld  be  repugnant  and 
offensive  to  the  sensibilities  of  every  person." 
In  Coulter  t.  Township,  164  Pa.  548,  80  AtL 
490,  the  ccfort  said:  1'he  assignment  of  er- 
'  ror  to  the  withdrawal  of  the  evidence  as  to 
the  insaranoe  en  the  life  of  Joseph  Coulter 
cannot  be  rastriiBed.    These  was  bo  basis  sp- 
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on  which  mch  evidence  could  be  admitted. 
Money  paid  on  a  policy  of  Insurance  la  not 
the  peconlary  Talue  ot  the  life,  but  of  the  pre- 
mtoms  paid.  The  evidence  was  entirely  ir- 
relevant to  the  liability  of  defendant  or  iti 
amount  Railroad  Ck>.  t.  Kirk,  90  Pa.  15. 
Appellant  dies  the  authority  of  Iiord  Cami^ 
bell  from  Sedg.  Dam.,  but  the  eighth  edition 
of  that  work  (section  67)  dlscuases  the  sub- 
ject more  fully,  and  concludes  thus:  "The 
imoont  recdved  by  the  plaintiff  on  an  Insur- 
ince  policy  cannot  be  lAown  to  reduce  the 
damages.  When  an  a^on  la  brought  under 
a  statute  for  damages  causing  death,  the  role 
In  England  is  different  *  •  *  In  the 
United  States,  however,  the  ordinary  rule  la 
followed,  and  the  amount  recovered  ia  not 
icdnoed  by  the  amount  of  insurance  money," 
-dting  Sherlock  v.  AUlng,  44  Ind.  ISi,  189; 
Althorf  V.  Wolfe,  22  N.  T.  8N5;  Terry  v. 
Jewett  17  Hun,  365;  and  Harding  v.  Town 
of  Townsbend,  43  Vt  636,  5  Am.  Rep.  801.' 

"The  industry  ot  counsel  has  enabled  them 
to  find  eases  in  England  and  in  some  of  our 
own  states  which  might  tlirow  some  doubt 
opon  the  question,  but  we  prefer  to  rely  up- 
on the  decided  utterance  of  our  own  supreme 
ronit,  as  furnishing  a  safe  rule,  and  being 
founded  upon  egnity,  justice,  humanity,  and 
good  common  sense.  It  would  be  a  waste  of 
time,  therefore,  for  us  to  attempt  to  analyse 
and  distinguish  the  authorities  cited  by  de- 
fendant, being  of  opinion  that  they  are  not 
applicable  to  the  case  in  band.  It  is  claimed 
that  all  the  cases  dted  by  us  are  mere  dicta, 
and  not  binding  upon  us  or  the  higher  court 
Bnt,  even  if  so  regarded,  we  think  they  ex- 
press the  true  thought  of  the  court  and  the 
spirit  of  the  law,  and  clearly  foreshadow  what 
irUI  be.  If  not  already,  pronounced  as  the  rule 
gOTemlng  cases  of  this  nature.  And  now,  No- 
vember 23,  iSOOi  the  motion  for  a  new  trial 
is  orerruled.'' 

Chas.  Heebner  and  Jas.  Boyd,  for  appellant 
Wm.  F.  Dannebower  and  N.  H.  Larzelere,  for 
appellees. 

PER  CCBIAM.  The  Judgment  Is  affirmed, 
«B  the  opinion  of  the  court  below  refusing  a 
new  trtad. 


SPRINGFIELD  WATER  CO.  v.  BTTRQESS, 
ETTO,  OP  BOROUGH  OF  DABBT. 

(Snprem*  Court  of  Pennsylvania.    May  27, 
1901.) 

ORDtNANCBS— RSASONABLIBNBSS— REOTT- 
LATIKO  BXCAVATIONS  IN  STRBBTS. 

An  oidlnance  regulating  the  making  of 
openings,  laying  pipes,  etc.,  in  streets  is  a 
iMMnable  exercise  of  the  police  power,  and 
therefore  binding  on  a  water  company,  it  re- 
ipiiring  a  permit  prior  to  the  making  of  an 
opening,  the  paying  of  a  fee  of  fS  by  an  ap- 
plicut  for  a  permit  and  the  giving  by  him  of 
u  obllgatiMi,  with  snretiee,  conditioned  that 
toe  excavation  shall  be  properly  filled,  and 
PiOTMiag  that  tlM  length  ot  tiie  szcavatioa  for 


which  a  permit  may  be  granted  shall  not  exceed 
300  feet  and  shall  remain  in  force  not  exceed- 
ing 10  days. 

Appeal  from  court  of  common  pleas,  Dela- 
ware county. 

Suit  by  the  Springfield  Water  Company 
to  enjoin  the  burgess  and  town  council  of 
the  borough  of  Darby.  Bill  dismissed,  and 
plaintur  appeals.    Affirmed. 

The  following  is  the  opinion  of  the  court 
below  (Hemphill,  P.  J.): 

"The  preliminary  injunction  granted  in  this 
case  was,  by  agreement  of  counsel,  continued 
until  final  hearing.  There  are  no  facts  in  dis- 
pute, and  the  two  legal  questions  raised  by 
this  proceeding  are:  (1)  Has  the  plaintiff  the 
right  to  construct  waterworks  and  lay  its 
mains  and  pipes  in  the  borough  of  Darby  for 
the  purpose  of  supplying  water  to  the  public  la 
said  borough  and  such  persons,  partnerships, 
and  coriMrations  residing  therein  or  adjacent 
thereto  as  may  desire  the  same?  (2)  Is  the 
ordinance  No.  114  of  said  borough.  To  regu- 
late making  excavations  or  openings  In 
streets  and  liighways  and  laying  pipes,  drains, 
and  conduits  therein,'  a  lawful  police  regula- 
tion? The  right  of  the  plaintiff  to  supply  the 
borough  of  Darby  with  -water  is  not  claimed 
under  its  charter  ot  January  4,  1886,  for  it 
limited  its  field  of  operations  to  Springfield 
township,  Delaware  county;  but  under  the 
charter  of  the  Citizens'  Water  Company  of 
Darby  Borough,  a  company  Incorporated  for 
the  purpose  of  supplying  the  public  in  said 
borough  with  water,  whose  property,  rights, 
and  franchises  it  acquired  by  purchase  on 
July  1,  1802.  The  defendant  contends  that 
this  purchase  was  illegal,  unconstitutional, 
and  consequently  void.  The  purchase  is 
claimed  to  have  been  made  under  the  provi- 
sions of  the  twenty-third  section  of  tbe  act 
of  assembly  approved  April  29,  1874,  as 
amended  by  the  fifth  section  of  the  act  ot 
April  17,  1876,  Which  reads  as  follows: 
'Any  corporation  created  under  the  provi- 
sions of  this  act,  and  any  corporation  ot 
the  classes  named  in  the  several  sections 
hereof,  that  is  now  In  ^istence  by  virtue  of 
any  law  of  this  commonwealth,  may  reduce 
Its  capital  stock  or  alter  or  change  the  par 
value  of  the  shares  thereof  by  a  vote  of  the 
stockholders  taken;  •  •  •  and  it  shall- 
be  lawful  for  any  corporation  In  the  same 
manner  to  sell,  assign,  dispose  of  and  convey 
to  any  corporation  created  under  or  accept- 
ing the  provisions  of  this  act  Its  franchises 
and  all  its  property,  real,  personal  and  mix- 
ed, and  thereafter  such  cori>oration  shall 
cease  to  exist  and  the  said  property  and 
franchises  not  inconsistent  with  this  act 
shall  thereafter  be  vested  in  the  corporation 
so  purchasing  as  aforesaid.'  The  power 
and  authority  thus  conferrea  would  seem  to- 
be  ample  to  warrant  the  purchase  and  vest 
in  the  plaintiff  the  property  and  franchises 
of  the  Citizens'  Water  Company  of  Darby 
Borough,  unless  the  franchises  purchased  are 
lnc<Kislstent  with  the  act  of  April  28, 
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•ad  ita  Bnpplemente.  The  defendant  con- 
tends that  It  is  unconstitutional,  l>ecaa8e  It 
extends  the  plaintiff's  field  of  business  be- 
yond the  territory  to  trhich  it  was  restricted 
by  Its  charter.  No  proTision  of  the  act  of 
1874  or  supplements  Imposing  such  s  re- 
striction has  been  pointed  out,  nor  have  we 
been  able,  in  our  examination,  to  discov^ 
any.  Nor  does  the  purchase  violate  article 
16,  S  6,  of  the  constitution  of  the  state,  which 
provides  that  'no  corporation  shall  engage 
in  any  business  other  than  that  expressly 
authorized  in  its  charter,'  for  the  business 
authorized  by  plaintifTg  charter  is  to  supply 
water  to  the  public,  which  was  also  the 
business  for  which  the  Oitizens'  Water  Com- 
pany of  Darby  Borough  was  chartered:  and 
the  exercise  of  Its  franchises  will  not,  there- 
fore, require  the  plalutift  to  engage  in  an- 
other business,  but  merely  enlarge  the  terri- 
tory in  which  It  may  carry  on  the  business 
for  which  it  was  chartered.  Being,  there- 
fore, of  (pinion  that  the  purchase  of  the  proiK 
erty  and  franchises  of  the  Citizens'  Water 
Company  of  Darby  Borough  violated  no  stat- 
utory provision  in  the  constitution,  but  was 
legal  and  valid,  we  come  to  the  considera- 
tion of  the  second  question:  Is  the  ordi- 
nance above  referred  to  a  lawful  police  regu- 
lation? (That  the  supervision  and  control 
over  the  condition  of  its  highways  is  not  only 
an  Inherent  right,  but  a  duty,  of  the  munic- 
ipality, will  scarcely  be  questioned  at  this 
day;  and,  when  the  legislature  confers  upon 
a  corporation  the  right  to  use  or  occupy  the 
highways  of  a  municipality,  it  does  not  ex- 
empt It  from  municipal  regulation,  but  mere- 
ly grants  it  the  rights  possessed  by  natural 
persons.  'It  is  to  be  presumed,'  says  Jus- 
tice Strong  in  Frankford  &  P.  P.  Ry.  Co.  ▼. 
City  of  Philadelphia,  58  Pa.  123,  98  Am.  Dec. 
242,  that  when  the  legislature  creates  a  cor- 
poration, and  authorizes  it  to  carry  on  a  spec^ 
Ifled  business  within  the  limits  of  a  munici- 
pal organization,  the  business  is  Intended  to 
be  conducted  under  the  restrictions,  rules, 
and  regulations  that  govern  the  same  busi- 
ness when  transacted  by  others  within  the 
same  corporate  limits.'  See,  also,  opinion 
of  Judge  Hare,  concurred  in  by  the  supreme 
court,  in  W.  U.  Tel.  Co.  v.  Olty  of  Philadel- 
phia, 22  WUy.  Notes  Cas.  39.  And  the  mul- 
tiplicity of  uses  to  which  the  public  streets 
and  highways  are  now  put,  the  construction 
under  the  surface  of  conduits  for  the  trans- 
mission of  light,  heat,  power,  and  sewage 
and  the  supplying  of  water,  gas,  etc.,  ren- 
ders the  duty  of  the  municipality  imperative 
to  provide  oy  proper  rules  and  regulations 
for  their  use  and  occupancy.  In  order  that 
the  safety  of  its  citizens  may  be  Insured, 
and  their  free  use  and  enjoyment  by  the 
public  may  be  Interfered  with  as  little  as 
possible.  It  is  unnecessary,  however.  In  the 
present  case,  to  Invoke  elementary  princi- 
ples, for  the  act  of  April  28,  1874,  under 
which  the  Citizens'  Water  Company  of  Dar- 
by Borough  was  Incoporated,  in  clause  2  of 


section  84,  aa  amended  by  tbe  second  section 
of  tbe  act  of  May  10,  1880,  provides  that 
companies  for  the  supply  of  water  to  the  I 
public,  Incorporated  under  the  act,  are  an-  i 
thorlzed  and  empowered  to  enter  upon  and 
occupy  such  streets,  lanes,  alleys,  roads,  and 
highways  as  may  be  necessary  In  tbe  con- 
struction and  repair  of  their  works,  'subject 
to  such  regulations  as  the  councils  of  said 
borough,  town,  city,  or  district  may  adopt 
in  regard  to  grade,  or  for  the  protection  and 
convenience  of  public  travel  over  tbe  same.' 
Are,  then,  the  regulations  of  the  borough  of 
Darby  for  the  making  of  excavations  and 
openings  in  the  streets  and  highways,  pass- 
ed May  8,  1890,  reasonable,  and  for  tbe  pro- 
tection and  convenience  of  public  travel? 
We  think  they  are  both.  The  sections  of  the 
ordinance  of  which  the  plaintiff  complains 
are  the  first  four.  The  first  section  provides 
that  'no  excavation  or  opening  shall  be  made 
In  any  streets  or  highways  •  •  •  unless 
a  permit  shall  first  have  been  obtained.' 
This  surely  is  a  reasonable  and  proper  pro- 
vision to  enable  the  borough  authorities  to 
know  when  and  where  the  excavations  are 
to  be  made  that  they  may  provide  for  the 
safety  of  the  public  travel,  and  see  that  its 
grades  are  not  changed,  or  the  pipes,  mains, 
conduits,  etc.,  already  laid  interfered  with, 
injured,  or  destroyed.  The  second  section 
requires  the  applicant  for  a  permit  to  pay 
a  fee  of  ^  and  enter  Into  an  obligation 
with  a  surety  or  sureties,  'conditioned  that 
the  said  excavation  shall  be  properly  filled 
up,  and  the  street  or  highway  repaired  and 
restored  to  the  same  condition  as  before  said 
excavation  was  made.'  The  cases  of  City 
of  Reading  v.  Bitting,  167  Pa.  21,  31  AtL  3o!J, 
and  Borough  of  Millerstown  v.  Bell,  123  Pa. 
154,  16  Atl.  612,  cited  by  counsel  for  plahi- 
tiff  to  sustain  his  position  that  the  fee  of 
^  is  illegal,  are  not  in  point,  for  the  fees 
there  charged  were  license  taxes,  and  not 
police  regulations,  and  this  distinction  is 
drawn  by  the  court  in  both  cases  i  while  such 
as  is  required  by  our  ordinance  has  been 
held  to  be  a  proper  exercise  of  the  police 
power  in  W.  U.  Tel.  Co.  v.  City  of  Philadel- 
phia, 22  Wkly.  Notes  Cas.  39;  City  of  Allen- 
town  V.  W.  U.  Tel.  Co.,  148  Pa.  117,  23  Atl. 
1070;  Chester  y.  Telegraph  Co.,  148  Pa.  120, 
23  Atl.  1070,  and  several  other  cases.  Nor 
are  we  satisfied  that  the  fee  is  excess- 
ive, for,  in  addition  to  the  clerical  labor 
of  preparing,  issuing,  and  keeping  record 
of  the  permits,  the  excavation  while  be- 
ing made  and  while  open  requires,  for  the 
safety  of  the  public,  extra  police  care  and 
supervision,  and  the  expense  thus  necessa- 
rily entailed  should  not  be  imposed  upon  the 
taxpayers,  but  be  paid  by  those  for  whose 
advantage  and  profit  they  are  occasioned. 
Neither  do  we  consider  the  requirement  of 
an  obligation  with  sureties  either  Illegal  or 
improper;  on  the  contrary,  we  think  It  wise 
and  prudent  to  thus  protect  the  borougb 
against  loss  by  the  Inselvencr  •(  the  com- 
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pany  or  Its  liability  for  damages.  The  third 
section  limits  the  length  ot  the  excaTation 
for  which  a  permit  may  be  granted  to  three 
hundred  feet,  and  the  time  it  shall  remain 
in  force  to  ten  days.  These  we  consider  rea- 
lonable  and  proper  police  regulations  to  pre- 
vent the  obstruction  of  more  than  is  neces- 
sary at  a  time  of  the  public  streets,  and  to 
require  their  speedy  repair  and  restoration 
tor  free  and  safe  trareL  The  objection  made 
to  the  fourth  section  is  that  there  Is  no  fee 
or  price  fixed  for  the  lines  for  the  laying  of 
the  pipes,  drains,  etc.,  required  to  be  fur- 
nished by  the  borough  surveyor,  and  that 
his  charges,  therefore,  might  be  excessive. 
The  answer  to  that  Is  that,  if  they  are,  the 
company  has  its  remedy.  We  are  unable  to 
discover  anything  illegal,  unreasonable,  or 
(Ten  objectionable  In  the  ordinance,  and 
most,  therefore,  refuse  to  continue  the  pre- 
liminary injunction,  and  dismiss  the  plaln- 
tiffs  hill." 

E.  H.  Hall,  for  appellant.  John  B.  Han- 
num  and  Edward  P.  Bliss,  for  appellee. 

MITCHELL,  J.  Two  questions  were  rais- 
ed hi  the  court  below:  First,  whether  plain- 
tiff had  legally  acquired  the  rights  of  the 
Citizens'  Water  Company  to  lay  water  pipes 
b  the  borough  of  Darby.  This  was  de- 
cided by  the  court  In  favor  of  the  appel- 
lant It  therefore  does  not  arise  on  this  ap- 
peal, and  we  express  no  opinion  upon  it 
The  second  question  was  whether  the  ordi- 
nance regulating  the  malcing  of  openings, 
laying  pipes,  etc.,  in  the  streets  of  the  bor- 
ough, was  a  reasonable  exercise  of  the  police 
power,  and  therefore  bindlbg  on  the  plain- 
tiff. We  affirm  the  judgment  upon  the  opin- 
ion of  the  court  below  on  this  point.  Judg- 
ment affirmed. 
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(Snpreme  Court  of  Pennsylvania.    May  27, 
1901.) 
AOCNT'S    AUTHORITT— BSTOPPBL. 
Defendant  is  not  estopped  to  deny  that  Its 
wlldtor,  who  had  an  office  with  it,  where  he 
also,  to  plaintiff's  knowledge,  attended  to  law 
business  other  than  defendant's,  had  authority 
to  make  contracts,   or  receive   money   for  it, 
thoDgh  in  communicating  with  her  he  used  its 
letter  beads,  and  sent  his  receipts  and  forged 
Instrnments,  drawn  on  forms  ia  use  by  it,  and 
In  one  rase  sent  her  a  mortgage,  money  for 
tbe  parchase  of  which  from  defendant  she  had 
•eat  him. 

Appeal  from  conrt  of  common  pleas, 
Sdrayikill  connty. 

Action  by  Hannah  P.  Harvey  against  the 
ScbnylklU  Trnst  Company.  Defendant  had 
JndKment  on  a  verdict  directed  for  It  Plain- 
tiff appeahi.    Alllrmed. 

The  opinion  of  the  court  below  denying  a 
new  trial  is  as  follows: 

"The  piaintifrs  statement  in  this  case 
iTers:  That  defendant  la  a  corporation  en- 
(aged  In  the  bnslneaa.  Inter  alia,  of  obtain- 


ing mortgages  on  real  estate,  and  selling 
them  with  guaranty  of  payment  etc.  That 
its  solicitor,  Patterson,  occupied  the  offices 
of  the  company,  and  transacted  its  business 
In  making  loans,  preparing  the  bonds  and 
mortgages,  securing  the  same,  and  selling 
such  securities  to  customers,  'and  acted  for 
and  did  all  such  things  necessary  for  tbe  said 
company  to  do  In  perfecting  the  security  for 
money  loaned  by  said  company,  and  the  sale 
and  transfer  of  said  securities  to  purchasers, 
and  all  such  contracts  as  pertain  to  the 
same.'  That,  acting  In  this  capacity,  and  in 
the  name  and  behalf  of  the  company,  he  (1) 
in  1890  sold  to  plalutitr  a  mortgage  for  |3,- 
000,  by  one  tialt,  held  by  the  company,  with 
guaranty  of  its  payment,  etc.,  and  received 
from  her  therefor  $3,015,  but  that  the  com- 
pany has  not  transferred  said  mortgage  to 
her,  and  refuses  so  to  do;  that  (2)  In  1801, 
he,  still  acting  in  the  name  and  behalf  of  the 
company,  sold  to  the  plaintiff  a  mortgage  for 
$1,000,  by  one  Keiser,  also  held  by  the  com- 
pany, with  guaranty,  etc.,  and  received  from 
her  therefor  $1,000,  but  that,  the  company 
has  not  transferred,  and  refuses  to  transfer, 
to  her  this  security;  also  that  (3)  in  1888  be 
represented  to  plaintiff  that  the  compan][ 
held  a  mortgage  for  $700  against  one  Nine, 
and,  acting  tot  the  conipany,  received  from 
her  that  amount  and  agreed  to  transfer  the 
mortgage  to  her  with  guaranty,  etc.,  which 
the  company  has  not  done,  and  refuses  to 
do;  and  that  (4),  also  in  1S88,  he,  acting  for 
the  company,  received  from  plaintiff  $500 
for  the  purchase  of  a  mortgage  held  by  the 
estate  of  Ann  Hancock  against  Geo.  W.  and 
Chas.  Dentzer  for  $500,  which  the  company 
has  not  transferred  and  refuses  to  transfer 
to  her;  and  claims  the  right  to  recover  from 
tlie  defendant  the  aggregate  of  these  several 
sums,  with  Interest  from  the  dates  of  their 
respective  payments  by  plaintiff  to  Patter- 
son. Under  t]ie  plea  of  the  general  issue,  it 
is  obvious  that  the  first  essential  requisite  of 
plaintiff's  right  to  recover  was  that  she 
prove  her  allegations  of  Patterson's  agency 
for  the  defendant  company;  1.  e.  the  fact  of 
his  agency,  and  the  extent  of  it  as  covering 
the  transactions  set  forth,  and  the  defend- 
ant's liability  averred  as  resulting  therefrom. 
Without  insisting  upon  a  correspondence  be- 
tween the  allegata  and  the  probata  approach- 
ing the  rule  laid  down  (Clark  v.  Lindsay,  7 
Pa.  Super.  Ct  43),  It  may  be  conceded  that 
Patterson's  employment  as  solicitor  for  the 
company  being  admitted,  the  proof  of  his 
ageucy  would  have  been  sufficiently  furnish- 
ed by  showing  one  of  four  things:  (a)  The 
existence,  under  the  by-laws  or  the  general 
practice  of  the  company,  of  authority  In  him, 
as  its  solicitor,  and  as  incidoital  to  his  em- 
ployment as  such,  to  negotiate  sales  of  its 
securities,  and  receive  the  price  thereof  for 
the  company;  or  (b)  an  actual  antecedent 
delegation  to  him  of  such  power  by  the  com- 
pany in  relation  to  the  transacti<»s  referred 
to  In  the  statement;  or  (c)  a  distinct  sub^^ 
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quent  Eecognltlom  by  defendant  of  his  acts 
In  connectlou  therewith  as  acts  done  by  him 
for  It,  and  an  explicit  or  imi;)lled  assumption 
of  responsibility  for  them;  or  (d)  circumstan- 
ces capable  of  estopping  the  defendant,  as 
against  the  plaintiff,  from  denying  that  the 
power  ascribed  to  Patterson  in  the  declara- 
tion had  really. been  conferred  upon  him. 
The  case  having  been  taken  from  the  Jury 
by  an  instruction  to  return  a  Terdict  for  de- 
fendant, the  question  now  arises  whether 
there  wa^  any  proof  beyond  a  mere  scintilla 
-of  one  or  more  of  the  above  propositions. 

"(a)  As  to  the  first,  there  can  be  no  dif- 
ference of  opinion.  The  evidence  shows  to  a 
'degree  of  certainty  which,  under  Kewhard  v. 
Railroad  Co.,  153  Pa.  418,  420,  26  Atl.  105, 
19  L.  R.  A.  663,  requires  the  court  to  accept 
tt  as  a  fact,  that  generally,  and  under  the 
by-laws,  the  position  and  functions  of  the 
solicitor  to  the  defendant  company  involved 
no  duties  or  powers  on  his  part  to  sell,  or 
negotiate  the  sale  of,  securities  to  customers, 
or  to  receive  moneys  from  them  for  the 
company. 

"(b)  Neither  can  there  be  any  pretense 
that  the  evidence  shows  an  exceptional  au- 
thorization of  Patterson  by  the  company  to 
do  BO  with  reference  to  the  plaintiff  ante- 
cedently either  to  all  of  his  transactions  with 
her  or  to  any  one  of  them. 

"(c)  On  the  mortgage  register  of  the  de- 
fendant company  the  Nine  mortgage  appears 
as  of  April  13,  1888,  with  the  addition.  In 
the  next  column,  headed  'For  account  of,' 
■'Mrs.  Hannah  P.  Harvey,  Newtown,  Bucks 
County;'  In  a  column  headed  'Paid  1888,' 
"'October  27,  $21;'  In  the  next  column,  headed 
♦Paid  1880,'  'April  29,  ?21;'  and  In  the  last 
-column,  headed  Tlemarks,'  'Pay  direct  No 
money  paid.'  Taking  the  whole  entry  to- 
•gether,  In  connection  with  the  undisputed 
facts  that  the  mortgage,  though  contemplat- 
ed and  drawn,  was  never  perfected  because 
of  a  failure  of  title  on  the  part  of  the  would- 
be  mortgagor;  that  the  transaction  was  con- 
ducted between  Patterson  on  behalf  of  the 
plaintiff  and  the  parties  Interested  in  the 
■property;  that  she  received  Interest  upon  the 
mortgage  from  him;  and  that  the  company 
never  received  a  cent  of  the  amount  to  be 
secured  by  the  same,— the  probative  force  of 
It  can  be  no  more  than  that,  at  the  sugges- 
tion of  Patterson,  this  Intended  security  was, 
by  the  company,  marked  to  the  plaintiff,  and 
payments  made  upon  It  handed  over  to  him 
for  her;  and  that  Is  consistent  with  an  al- 
leged Interview  with  defendant's  manager, 
testified  to  on  the  part  of  the  plaintiff,  but 
dented  by  him,  In  the  course  of  which  be  Is 
said  to  have  shoiivn  her  the  unexrciited  pa- 
pen,  and  told  her  that  there  was  same  trou> 
ble  about  their  execution,  but  that,  when 
executed,  she  should  have  them.  Manifestly, 
In  that  transaction,  Patterson  was  not  act- 
ing as  defendant's  agent  at  all.  He  was 
dealing  with  It  as  representing  the  plaintiff, 
whose  money  was  to  go  out  of  his  hands  di- 


rectly to  the  mortgagor,  and  not  to  the  com- 
pany. The  latter  had  nothing  to  do  with 
the  matter  beyond  the  drawing  of  the  pa- 
pers. While  these  remained  unexecuted  in 
Its  hands,  It  seems  to  have  received  two 
payments  from  the  mortgagor,  whlcli  It  turn- 
ed over  to  Patterson,  as  plaintiff's  rqtre- 
sentative,  and  wlik^  he  appears  to  have  ac- 
counted for  to  her.  It  Is  quite  Impossible 
to  suppose,  and  there  was  nothing  In  the  cir- 
cumstances to  suggest,  that  the  compauf 
was  selling  or  guarantying  an  imexecutpd 
mortgage  for  which  it  had  received  nothing. 
The  very  fact,  testified  to  by  platatlff,  that 
she  was  informed  by  the  company  that  the 
mortgage  had  not  been  perfected,  ought  to 
have  prompted  an  inquiry  by  her,  if  she 
thought  the  company  had  her  money,  as  to 
what  it  was  doing  with  it  in  the  meanwhile; 
which  Inquiry,  If  made,  would  have  resulted 
in  her  being  acquainted  with  the  exact  sitn- 
atlon.  Again,  she  knew  that  on  a  former  oc- 
casion, when  she  acquired  a  mortgage  from 
the  company  through  Patterson  (the  Harking 
mortgage),  the  papers  were  furnished  to  her; 
and  she  also  knew  she  never  got  the  Nine 
mortgage  papers,  although  she  says  she  was 
promised  them  as  soon  as  perfected.  Tit 
she  sought  no  information  from  the  com- 
pany concerning  them,  though  Patterson  sent 
her  Interest  upon  the  amount.  If  he  was  nut 
her  agent  In  this  transaction,  and  so  regard- 
ed by  her  (no  matter  what  may,  at  the  same 
time,  have  been  her  notion  of  his  powers  at 
solicitor  of  the  defendant  company),  hes  ac- 
quiescence in  this  state  of  things  Is  alto- 
gether inexplicable.  On  the  other  hand,  re- 
garding him  as  her  representative,  and  rely- 
ing implicitly  upon  him  as  such,  her  conduct 
appears  perfectly  natural.  It  is  urged,  how- 
ever, that  the  company  made  $100  on  tills 
Nine  mortgage  transaction,  and  Is,  therefore, 
not  in  a  position  to  deny  that  It  ratified  Pat- 
terson's acts  in  relation  to  it  as  Its  own. 
But  the  truth  Is  that  this  amount  of  $100 
was  money  belonging  to  Patterson,  for  which 
the  company  on  no  theory  had  any  claim 
upon  him,  which  came  in  part  from  the  Nine 
people,  and  which  Patterson  voluntarily  turn- 
ed over  to  the  company  for  reasons  which 
will  hereafter  appear,  and  because  of  which 
the  receipt  of  it  by  the  company  committed 
the  latter  to  no  recognition  of  his  acts  and 
contracts  as  those  of  its  agent.  Indeed,  there 
Is  nothing  in  this  whole  matter  upon  tht 
basis  of  which  a  Jury,  save  by  plainly  mis- 
understanding It,  could  predicate  a  finding 
favorable  to  plaintiff's  contentioo.  As  to  the 
other  transactions  mentioned  In  the  state- 
ment, there  is  nothing  whatever  to  show  that 
the  company  was  aware,  or  bad  reason  to 
think,  that  plaintiff  had  parted  with  any 
money  to  Patterson  on  aceocBit  of  them,  or, 
therefore,  that  It  In  any  way  recognized  bis 
right  to  receive  such  money  on  Its  behalf. 
See  Tanney  v.  Tanney,  150  Pa.  277,  285,  2S 
Atl.  287,  39  Am.  St  Rep.  678.  It  may  even 
be  said  that  there  Is  npthing  to  show  that 
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tlie  company  was  aware  of  any  attempt  on 
ldatntlff'8  part  to  acquire  those  securities, 
or,  at  any  rate,  of  anything  more  than  that 
the  acquisition  of  this  one  or  that  one  was 
being  considered  by  her,  perhaps  discussed 
by  ber  with  Patterson  as  her  confidential  ad- 
viser. 

"(i)  The  main  reliance  of  tiie  plaintiff  is 
ipon  what  Is  contended  to  have  been  a  suffi- 
cient showing  to  go  to  the  jury  with  on  the 
last  proposition.    Giving  ber  the  benefit  of 
every  finding  which  the  Jury  could  possibly 
make  In   her  favor,  but  at  the  same  time 
not  OTerlooklng  testimony  and  circumstances 
which  are  free  from  doubt,  and  which  the 
Jury  could  not  be  permitted  to  ignore,  under 
the  enlightened  doctrine  of  Lonzer  t.  Rail- 
road Co.,  19G  Pa.  610,  613,  46  Atl.  937,  the 
facts   relevant   to   this   proposition   present 
themselves    as    follows:    Patterson    was    a 
practicing  member  of  the  PottsvUle  bar.    As 
solicitor  to  defendant  company,  he  had  no 
power  to  negotiate  sales   of   securities,   ot 
make  contracts,   or  receive  money  for  the 
company;  but  had  an  office  with  it,  attending 
to  his  business  in  connection  with  the  same, 
and  also  to  his  own  practice.    As  a  prac- 
ticing attorney  he  was  known  to  the  plain- 
tiff, and  had  had  business  dealings  with  her 
before  she  had  any  transactions  with  the  de- 
fendant company.    Using  the  letter  heads  of 
the  latter,  and  signing  hie  name  as  Hs  so- 
lIcltM*,  he  frooi  time  to  time  wrote  to  plain- 
tiff, offering  4ier  certain  securities  aetnally 
held  by  him,  or  represented  as  being  held 
by  the  company  for  sale,  and  requesting  her 
to  send  the  purchase  money  to  him.    AVlth 
one  of  the  'earliest  letters  be  also  sent  her  a 
copy  of  the  by-laws  of  the  company,  in  which 
the  duties  of  the  solicitor  are  defined,  and 
the  proper  officers'  for  the  receipt  of  moneys 
payable  to  the  company,  etc.,  pointed  out. 
After  the  receipt  of  this,  she  began  and  con- 
tinned  to  send  her  checks  to  Patterson,  paya- 
ble to  his  order.    He  properly  applied  $750 
thus  received  by  him  from  ber  to  the  pur- 
chase from  the  company  for  her  of  one  of 
the  mortgages  (Harklns),  which  she  got,  and 
In  the  future  dealings  concerning  which  (un- 
til she  acquired  title  to  the  property  Itself) 
the  company  treated  Patterson  and  he  acted 
as  her  agent,  he  being  on  the  spot  and  she  re- 
siding in  Bucks  or  Montgomery  county.    Aft- 
er she  became  the  owner  of  the  property,  the 
company  had  charge  of  It  for  her,  and  com- 
municated with  her  directly  concerning  It. 
The  proceeds  of  all  the  other  checks  sent  by 
her  to  Patterson  for  the  purchase  of  the  Gait, 
Keteer,  Nine,  and  Dentzer  mortgages,  and 
of  another  (the  Hummel  mortgage,   which 
transaction  was  Included  In  the  statement  as 
origlnslly  filed,  but  all  claim  by  reason  of 
which  was  abandoned  at  the  trial),  be  kept, 
handing  over  none  of  It  to  the  company,  for- 
warding to  the  plaintiff  receipts  signed  -1^ 
him  as  sellcltor  for  the  company,  and  forged 
InstnimeBts  pnrportiag  to  be  the  eecurltles 
offered  to  and  lnt«ided  to  be  bought  by  her, 


and  sending  her  ohecks  of  bis  own  for  al- 
leged Interest  which  he  pretended  had  been 
paid  on  them.  Aa  to  the  Nine  mortgage, 
there  waa  some  conversation  between  the 
company's  manager  and  the  plaintiff,  from 
which  she  was  at  liberty  to  Infer  that  Pat- 
terson had  arranged  for  Its  acquisition  In' 
her  name,  hut  not  that  the  company  bad  re- 
ceived anything  from  blm  In  payment  of  It. 
During  the  two  or  three  years  intervening 
between  her  first  transaotlon  with  Patter- 
son in  connection  with  the  company  and  the 
plaintiff's  discovery  that  he  was  defrauding 
either  her  or  the  company,  she  made  no  in- 
quiry from  the  latter  as  to  the  status  of  her 
affairs,  nor  Informed  it  of  the  fact  that  she 
had  sent  funds  to  Patterson  for  it  and  re- 
oelvsd  papers  In  return  purporting  to  come 
from  it  When  she  visited  the  office  of  the 
oompany,  her  Inquiry  was  invariably  lor  Pat- 
terson, and  her  Interviews  with  him  general- 
ly private.  Whilst  the  employes  of  the  com- 
pany In  and  about  the  office  may  have  had 
reason  to  believe  that  ber  visits  bad  some 
relation  to  the  buslnesa  ef  the  comimny, 
they  were  not  in  a  position  to  know,  and  did 
not  know  that  she  was  dealing  with  him  In 
any  capacity  otber  than  as  her  private  coun- 
sel and  as  >the  solioitor  of  the  company,  act- 
ing within  his  legitimate  powers  as  such. 
Baccept  la  the  Havklns  mortgage  matter,  no 
money  of  the  plalntifTs  reached  the  hands 
of  the  defendaat  company.  A  payment  of 
^100  In  connection  with  the  Nine  matter 
was  veoelved  fnim  Patterson  'for  commission 
for  loan  traneactlon  and  general  services 
between  hAm  for  his  client  Mrs.  Harvey, 
and  Harrison  Nine,'— a  sum  belonging;  to 
Patterson,  and  voluntarily  turned  over  by 
blm  to  the  company  In  consequenee  of  an 
arrangemoit  between  it  and  him  whereby 
he  was  to  secelve  no  salary  unless  the  com- 
pany earned  enough  to  pay  a  dividend,— a 
salary  of  fl,200  if  it  earned  a  6  per  cent 
dividend,  and  a  proportlonably  reduced  sal- 
ary if  It  earned  a  dividend  of  lees  than  6 
per  sent.;  and  in  view  «t  which,  therefore, 
he  turned  over  to  the  company  such  portions 
as  he  chose  of  his  earnings  In  connection 
with  Its  btwinesa  la  odder  to  swell  Its  prof- 
its, and  thus  secure  to  blmsdf  as  high  a  sal- 
aiy  as  pesiMble.  In  its  dealings  with  plain- 
tiff through  Patterson,  the  defendant  compa- 
ny invariably  treated  him  as  her  attorney, 
and  not  as  Its  agent.  The  plaintiff,  on  the 
other  hand,  upon  the  strength  of  bis  own  rep- 
reemtatlen  am  involved  in  bis  assumption  to 
act  Cor  the  -company,  believed  him  to  be  com- 
petent to  aet  for  It  and  thought  that  in  deal- 
ing with  him  she  was  dealing  with  It  It  Is, 
however,  a  fact  that  at  about  the  same  time 
that  the  transactloiis  involred  in  this  suit 
took  place  Patteraon  wae  attending  to  legal 
bnsilness  f«r  plaintiff  and  her  sister  in  rela- 
tlen  to  the  Hummel  mortgage,  in  which  mat- 
ter It  is  admitted  he  4)d  not  represent  the 
defendant  Tke  «e«aipts  and  soine  of  the 
Bsrced  iBstraaMnta  wiroMe*  bf  E^ttaraea  to 
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plaintiff  were  written  ap<m  forms  In  nse  by 
tbe  company,  to  which  he  bad  access  as  Its 
solicitor.  The  mere  circumstance  that  plain- 
tiff thooght  that  in  dealing  with  Patterson 
she  was  dealing  with  one  authorized  to  act 
and  contract  with  her  for  the  company  Is,  of 
course,  of  no  controlling  significance.  Sup- 
ply Co.  V.  Thompson,  112  Pa.  118,  131,  8 
AtL  439.  The  pertinent  question  is,  rather, 
whether  her  belief  in  the  premises  was  tbe 
one  reasonably  Justified  by  tbe  facts.  There 
was  certainly  nothtaig  in  Patterson's  assump- 
tion of  authority  to  act  for  the  defendant 
company  which  could  have  warranted  the 
plaintiff's  reliance  upon  his  possession  of  it. 
As  a  rule  of  evidence,  it  is  well  settled  that 
one  person's  authority  to  act  for  another  is 
not  provable  by  tbe  declarations  or  actions 
of  the  former  not  brought  home  to  the  lat- 
ter (Orlm  ▼.  Bonnell,  78  Pa.  152;  Whiting 
T.  Lake,  81  Pa.  349;  Supply  Co.  ▼.  Thomp- 
son, 112  Pa.  118.  3  AU.  430;  Pei^)er  v.  Calms, 
133  Pa.  114.  19  Atl.  336,  7  L.  R.  A.  750,  19 
Am.  St  Rep.  625);  and  the  rules  of  our  law 
are  but  the  rules  of  common  sense  (Henry 
T.  Klopfer,  147  Pa.  178,  182,  23  Ati.  337,  338). 
Neither  was  tbe  plaintiff  justified  In  relying 
upon  Patterson's  implied  assertions  of  power 
to  act  for  the  company  by  the  fact  that,  In 
his  commonications  with  her,  he  used  Its 
letter  heads.  He  was  an  employfi  of  the 
company,  and  It  had  an  undoubted  right  to 
allow  him  access,  for  use  in  business  con- 
nected with  the  company,  to  Its  letter  beads, 
so  long  as  the  latter  contained  nothing  cal- 
culated to  mislead,  or  to  give  color  to  his 
misrepresentations.  The  principle  involved 
in  this  proposition  is  substantially  the  same 
as  that  laid  down  in  Robb  v.  Pennsylvania 
Co.,  3  Pa.  Super.  Ct  254,  affirmed  in  186  Pa. 
456,  40  Atl.  9G9,— that  the  wrongful  and  un- 
authorized use  by  a  third  person  of  a  fac 
simile  rubber  stamp  employed  by  a  depositor 
in  signing  checks  upon  a  bank,  and  the  pay- 
ment by  the  latter  of  a  check  thus  fraudu- 
lently stamped,  may  subject  the  bank  to 
liability.  In  the  absence  of  negligence  on  the 
part  of  the  depositor  in  the  custody  of  the 
stamp.  The  letter  heads  in  this  case  proper^ 
ly  described  Patterson  as  the  company's  so- 
licitor, and  distinctly  named  its  president, 
vice  president,  trust  officer,  secretary,  and 
treasurer.  There  was,  therefore^  nothing 
upon  it  to  mislead  any  one  as  to  the  proper 
functions  of  Patterson  in  relation  to  the 
company,  or  to  give  credit  to  any  unwar- 
ranted assumption  by  him  of  authority  in  Its 
behalf.  On  tbe  contrary,  it  would  seem  to 
suggest,  especially  In  regard  to  payments 
of  money  to  the  company,  that  he  was  not 
the  proper  person  to  deal  with.  Moreover, 
it  must  not  be  overlooked  that  with  one  of 
the  earliest  communications  from  Patterson 
the  ;^alntiff  received  a  copy  of  its  rules  or 
by-laws,  in  which  the  functions  of  the  vari- 
ous otBcers  named  on  the  letter  head  were 
defined,  and  which  thus  explicitly  indicated 
the  Umttatlons  upon  his  authority  in  acting 


for  the  company.  In  these  circnmstancea 
there  Is  peculiar  applicability  in  the  princi- 
ple declared  in  Re  Millward-Cllff  Cracl^er 
Co.'8  Estate,  161  Pa.  157,  28  Atl.  1072,  and 
reasserted  In  Worthington  v.  Railway  Co., 
195  Pa.  211,  45  AtL  927,  that  the  by-laws 
of  a  corporation  become  written  Into  its 
charter,  ,aud  put  parties  dealing  with  the 
company's  officers  upon  notice  as  to  the  ex- 
tent of  their  powers  and  agency,  whether 
actual  knowledge  of  the  specific  by-laws  has 
been  brought  home  to  them  or  not.  With 
such  notice  conclusively  imputed  to  her, 
plaintiff  Is  not  in  a  position  to  say  that, 
when  she  sent  her  first  or  subsequent  checks 
to  Patterson,  she  sent  them  to  him  as  the 
agent  of  the  company.  She  indisputably 
sent  them  to  him  as  her  agent,  tbe  proceeds 
to  be  handed  over  by  hhu  for  her  to  the 
defendant  company  In  exchange  tor  tbe  se- 
curities she  Intended  therewith  to  purchase. 
la  this  view,  all  that  she  had  a  right  to  in- 
fer from  h^  receipt  of  the  Harklns  mort- 
gage, and  all  that  a  Jury  could  be  allowed  to 
infer  from  the  evidence  relating  to  that 
transaction,  is  that  Patterson,  as  plaintiff's 
agent,  discharged  his  duty  towards  her,  ac- 
quired for  her  from  the  company  the  se- 
curity she  wanted,  and  handed  over  to  the 
company  the  money  she  had  intrusted  him 
with  for  that  purpose.  It  in  no  wise  com- 
mitted the  company  to  a  recognition  of  Pat- 
terson's right  to  contract  or  receive  money 
in  its  name.  There  was  nothing  Inconsistent, 
improper,  or  unusual  In  the  company's  deal- 
ing with  Its  solicitor  as  agent  for  plaintiff 
in  a  matter  which  did  not  come  within  his 
ordinary  functions  as  solicitor  for  the  com- 
pany, and  hence  upon  this  transaction  do 
argument  can  be  legitimately  based,  which, 
if  it  is  to  amount  to  anything,  must  assume 
tbe  existence  of  a  conflict  between  the  two 
capacities  in  which  Patterson  was  by  the  cotor 
pauy  allowed  to  act.  And  much  the  same  is 
to  be  said  of  the  Nine  mortgage^  except  that 
hi  that  matter,  if  her  testimony  is  true,  she 
was  either  distinctly  negligent,  w,  undenia- 
bly relying  on  Patterson  as  her  agent,  she 
had  sent  her  money  to  Patterson.  She  tiad 
been  told  by  the  company's  proper  officer 
that  there  was  trouble  about  executing  the 
mortgage,  and  that,  as  soon  as  It  was  ex- 
ecuted, she  should  have  it  It  never  came 
to  her,  and  yet  Patterson  was  sending  her  in- 
terest on  it  Did  she  suppose  that  tbe  com- 
pany was  paying  her  6  per  cent  interest  on 
money  lying  idle  and  awaiting  Investment? 
Or,  if  she  believed  that  the  mortgage  had 
been  executed,  how  did  she  account  to  her- 
self for  the  fact  that  she  did  not  receive  it 
as  she  was  promised,  and  as  was  the  case 
in  the  Harklns  matter?  Doubtless  she  sap- 
posed  Patterson  had  it  in  charge  for  her, 
and  there  was  nothing  in  this  matter  to 
lead  her,  as  a  reasonable  person,  to  believe 
that  tbe  company  bad  conferred  any  xwwer 
upon  him  to  bind  it  by  his  promises  to  her, 
or  his  receipt  of  money  ficqm  her.    Of  course. 
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tbera  to  nothing  affording  ground  (or  •adb 
an  Inference  in  the  behavior  and  actions  of 
tlie  company's  clerics  and  officers  on  the 
frequent  occasions  when  plaintiff  visited  its 
office.  She  asked  for  Patterson,  and  was 
left  to  talk  with  him.  Any  other  course 
would  bare  been  impertinent,  just  as  would 
bave  been  an  attempt  to  pry  into  the  sub- 
jects of  their  conversations.  Patterson  was 
there  not  only  as  the  company's  solicitor, 
but  also  as  an  attorney  practicing  on  his  own 
account.  It  Is  hardly  needful  to  add  that, 
in  view  of  the  knowledge  imputed  to  plaintiff 
of  Patterson's  limited  functions,  and  in  the 
absence  of  anytliing  else  to  indicate  an  en- 
largement of  them  by  the  c(»upany  for  pva- 
pofies  of  her  business,  tltere  is  nothing  capa- 
ble of  helping  the  plaintiff  in  the  fact  that 
receipts  and  forged  Instruments  she  received 
from  Patterson  were  drawn  upon  forms  in 
use  by  the  comi>any.  They  could  be  evidence 
to  her  of  his  authority  to  act  for  the  company 
only  upon  the  theory  that  she  was  entitled 
to  regard  them  as  genuine;  and  she  can  be 
considered  entitled  to  accept  them  as  genu- 
bie  only  on  the  theory  that  they  came  to  her 
from  an  officer  empowered  to  act  for  the 
company:  and  thus  the  argument  revolves  in 
a  circle  forever,  and  leads  to  nothing. 

"The  matters  discussed  seem  to  be  all  that 
have  any  bearing  upon  the  prtHtosltion  under 
examination.  No  one  of  them  standing  alone, 
nw  all  of  them  collectively,  can  be  regarded 
as  amounting  to  so  much  as,  and  certainly 
not  to  more  than,  a  scintilla  of  proof  in 
plaintiff's  favor.  If  the  principle  that  she 
was  held  to  notice  of  the  extent  of  Patter- 
ion's  authority  as  limited  by  the  by-laws  of 
the  company  is  to  be  applied,  then  the  rule 
determining  which  of  two  Innocent  parties 
shall  bear  a  loss  bound  to  fall  upon  one  of 
them  is  inapplicable,  and  the  consequences 
of  Patterson's  wrongdoing  must  fall  upon 
the  plaintiff  as  the  i>arty  not  equally  inno- 
cent with  the  defendant,  but  guilty  of  a 
clear  default.  Bobb  t.  Pennsylvania  Co.,  8 
Super.  Ct  254,  261.  If,  on  the  other  hand, 
the  rule  as  to  innoc«it  parties  is  applicable, 
then,  onder  Pepper  v.  Cairns,  supra,  and  sim- 
ilar decisions,  the  loss  must  fall  upon  the 
plaintiff,  who  directly  afforded  Patterson  the 
means  of  committing  the  embezzlement  by 
tattrnsting  him  with  the  money,  the  receipt 
of  which  by  him  the  company  had  never 
anthorized,  and  was  not  aware  of.  If  it 
be  urged— as  it  is— that  the  company  should 
be  held  answerable  for  the  acts  of  its  so- 
licitor because  it  had  put  him  in  the  place 
be  occupied,  the  answer  Is  to  be  found  In 
the  observation  of  Mr.  Justice  Mitchell  In 
Gunster  v.  Power  Co.,  181  Pa.  327,  87  Atl. 
550  (at  page  338,  181  Pa.,  and  page  552,  37 
Atl.),  that  an  independent  fraud,  committed 
by  an  agent  on  his  own  account,  is  beyond 
the  scope  of  his  employment,  and  bears  anal- 
ogy to  a  tort  willfully  committed  by  a  serv- 
ant for  his  own  purpose,  and  not  as  a  means 
of  performing  the  business  intrusted  to  him 


by  bis  master.  As  compared  with  the  op- 
portunity for  wrongdoing  afforded  to  Patter- 
son by  the  plaintiff  In  giving  him  her  money, 
his  employment  by  the  company  was  but 
the  remote,  the  act  of  the  plaintiff  the  proxi- 
mate, cause  of  the  loss  of  It.  It  would  thu* 
seem  to  follow  that  the  fundamental  aver- 
ment of  plaintiff's  declaration  Is  unsustalned 
by  the  proofs,  that  the  instruction  given  to 
the  jury  was  proper  and  necessary  under  the 
evidence,  and  that  the  verdict  rendered  la 
accordance  therewith  ought  not  to  be  dis- 
turbed. The  rule  to  show  cause  is  dischar- 
ged." 

N.  H.  Lanselere,  George  W.  Ryon,  and  R. 
H.  Koch,  for  appellant  N.  S.  Farquhar,  D. 
W.  Kaercher,  and  S.  H.  Kaercher,  for  appel- 
lee. 

PER  CURIAM.  We  are  satisfied,  npoa 
due  consideration  of  this  case,  that  the  learn- 
ed Judge  of  the  court  below  committed  no 
error  in  directing  the  Jury  to  render  a  ver- 
dict for  the  defendant    Judgment  affirmed. 


Appeal  of  CORNBI/ina 

(Supreme  Court  of  Pennsylvania.    May  27, 

1901.) 

WILLS-UNDUB  INFLUBNCB. 

Undue  influence,  indncing  a  woman  en- 
thusiastic In  church  work,  and  who  had  no  rel- 
atives nearer  than  nephews,  with  wtiom  she 
bad  little  acquaintance,  to  leave  the  bulk  of 
her  property  to  the  missionary  and  educational 
societies  of  her  church,  cannot  be  inferred 
from  the  (act  that  the  mlaiiiters  of  the  church 
had  influence  with  her,  and  knew  in  advance  of 
her  purpose,  no  suggestion  or  encouragement 
by  them  being  shown. 

Appeal  from  orphans'  court,  Franklin 
county. 

The  will  of  Lydla  Wingert,  deceased,  was 
admitted  to  probate  by  the  register  of  wiUs 
o(  Pranklln  county.  From  the  decree  o(  the 
orphans'  court  refusing  an  issue  devisavit 
vel  non  and  dismissing  the  appeal  of  Mahala 
Wingert  Cornelius  from  the  decree  of  the 
register  of  wills,  she  appeals.    Affirmed. 

The  following  is  the  opinion  of  the  or- 
phans' court  (Stewart  P.  J.): 

"Lydla  Wingert  was  a  single  woman,  and 
at  the  date  of  the  execution  of  the  paper  of- 
fered as  her  late  will  was  living  by  herself, 
in  her  own  home,  upon  her  own  farm,  with- 
out nearer  kindred  than  nephews  and  nieces, 
all  of  whom  lived  remote  from  her;  some  in 
Ohio,  some  in  Illinois,  and  others  in  Michi- 
gan. On  December  31,  1891,  she  executed 
the  paper  in  question.  She  survived  four 
years,  and  died  Deceml>er  10,  1895,  at  the 
advanced  age  of  ninety  years.  Meanwhile 
she  executed  two  codicils,  one  bearing  date 
March  11,  1893,  and  the  other  April  19,  1894. 
The  contestants  are  the  kindred  of  Lydla 
Wingert;  and  since  their  interest  In  the  es- 
tate, as  defined  in  the  original  paper  of  De- 
cember 81,  1891,  is  neither  enlarged  nor  dl- 
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mlnisbed  by  either  codicil,  our  present  In- 
qoiry  conceTDB  only  the  situation  as  the 
CTidence  shows  tt  to  hare  been  about  the 
ttme  the  original  paper  was  executed.  The 
codicils  deal  only  with  the  part  of  the  es- 
tate originally  devoted  to  religious  and  char- 
itable purposes;  and  even  though  these 
■henld  be  refused  probate,  yet,  if  the  orig- 
inal paper  be  established  as  a  valid  testa- 
in«itary  act,  it  is  obvious  that  "the  contest- 
ants would  be  unatTected.  They  are  inter- 
eated  parties  only  as  the  validity  of  the 
paper  of  December  31,  1891,  Is  called  in  ques- 
tion. The  beneflciaries  who  are  disappoint- 
ed under  the  codicils  would  be  In  position  to 
oanteet  these  on  the  grounds  advanced  In 
the  case,  but  they  are  not  resisting,  and  w« 
Call  to  see  how  others,  not  interested,  cait. 
The  contestants  take  their  appeal  from  the 
register's  decision  on  two  separate  grounds. 
They  allege:  First,  that  Lydia  Wlngert,  at 
the  time  of  the  making  of  the  will  in  quee- 
tioD,  was  not  of  sound  and  disposing  mind, 
oaemory,  and  understanding;  and,  second, 
that  the  execution  of  the  will  was  procured 
by  undue  Influence.  They  ask  that  an  issue 
be  awarded  to  try  and  determine  these  ques- 
tions. As  the  case  was  argued  on  behalf  of 
the  contestants,  it  resolved  Itself  into  a  sin- 
gle Issue.  It  was  admltted—soj  at  least,  we 
understand— that  the  allegation  of  want  of 
teetamentary  capacity  in  testatrix,  discon- 
nected from  the  charge  of  undue  influence, 
could  not  be  maintained;  that  the  testatrix, 
although  enfeebled  In  body,  and  with  mental 
flunilties  somewhat  impaired,  if  left  free  to 
«ct  upon  her  own  inclinations  and  Judgment, 
had  sufficient  mind  to  make  a  valid  testa- 
mentary distribution  of  her  estate.  The  evi- 
dence on  this  branch  of  the  case  was  not 
offered  with  a  view  to  establish  anything  to 
the  contrary,  but  in  connection  with  and 
SQPPort  of  the  second  allegation,  the  pur- 
pose being  to  show  a  weakened  mental  con- 
dition that  made  her  especially  susceptible 
to  the  peculiar  Influences  which  it  is  alleged 
were  exerted  upon  her,  and  which,  it  is 
claimed,  substitutes  another's  will  for  hers. 
And,  indeed,  this  is  all  that  could  be  seri- 
ooBly  contended  for  with  respect  to  the  evi- 
dence on  this  branch  of  the  case.  It  dis- 
cloees  nothing  upon  which  even  a  suspicion 
«r  mental  weakness  to  an  Incapacitating  de- 
gfee  could  rest.  Not  a  single  lrratl(»ial 
speech  or  act  is  testified  to;  not  a  single  sit- 
uation is  presented  to  which  testatrix  was 
not  equal.  At  the  period  to  which  we  re- 
fer, and  for  a  long  time  afterwards,  she  was 
not  only  capable  of  managing  her  affairs, 
bat  she  actually  did  manage  them,  and  the 
evidence  shows  that  she  did  eo  with  at  least 
aedlnary  prudence  and  judgment.  Her  es- 
tate eonsisted  of  the  farm  on  which  she 
lived,  such  personal  property  as  Is  ordinarily 
In  luae  about  a  farm,  and  some  money  in- 
watiuents.  It  amoiuits  te  the  aggregate  to 
avme  'twetre  or  fifteen  thousand  dollars,  per- 
kaps.    In  March  or  April  prior  to  the  mak- 


ing of  her  will,  she  dlstrlbtited  four  thou- 
sand dollars  of  the  eetate  among  her  Idn- 
dred.  The  evldenee  suggests.  If  it  does  not 
persuade,  that  this  was  part  of  a  scheme 
matured  In  the  mind  of  testatrix,  and  wliicb 
was  completed  by  the  will  of  December  19th, 
following.  By  this  will  she  gives  to  each 
of  her  nephews  and  nieces  an  additional 
|100,  and  setting  aside  f  1,500,  the  Interest  to 
be  applied  to  the  maintenance  of  the  church 
graveyard,  and  the  support  of  the  minister 
of  the  particular  congregation  to  whidi  she 
belonged.  8he  then  divided  the  reihaindef 
equally  between  the  missionary  and  educa- 
tional societies  of  her  churdi.  It  Is  safe  to 
say  that  under  this  distribution  two-tbb:dg 
of  the  entire  estate  is  given  to  religious  and 
charitable  purposes. 

"Considering  the  situation  of  the  testatrix, 
her  associations,  habits,  and  inclinations, 
the  remoteness  of  her  kindred,  as  well  in 
locality  as  degree,  and  her  want  of  actual 
personal  acquaintance  and  intercourse  with 
them,  It  can  hardly  be  said'  that  this  will  is 
out  of  the  ordinary;  Indeed,  It  strikes  us  as 
}u8t  what  might  have  been  expected  as  the 
deliberate  act  of  one  so  situated.  She  was  , 
a  woman  of  pronounced  religious  convictions  < 
and  feeling,  enthusiastic  in  her  church  life, 
and  devoted  to  the  denominational  order  to 
which  she  was  attached.  Kinship  no  closer 
than  was  hers,  lacking  the  endearment  that 
results  from  association  and  intercourse, 
would  not  strongly  appeal,  especially  whra 
other  objects  had  become  of  deep  and  en- 
thusiastic concern,  and 'which.  In  their  na- 
ture, suggested  somewhat  of  religious  duty. 
This  circumstance  is  not  to  be  overlooked 
in  the  consideration  of  the  question  before 
us,  since  the  charge  la  that  the  paper  does 
not  express  the  mind  of  the  testatrix,  but  Is 
the  expression  of  another's  will,  which  she 
was  constrained  to  adopt  as  her  own.  As 
we  view  it,  the  contention  here  derives  no 
support  whatever  from  the  will;  that  is  to 
say,  from  the  particular  disposition  it  makes 
of  the  estate.  It  must  rest  entirely  and  ex- 
clusively upon  such  evidence  as  is  offered  to 
show  the  exercise  of  undue  Influence,  and 
Inquiring  Into  this  must  necessarily  precede 
any  question  as  to  the  extent  of  testatrix's 
mental  Impairment,  since,  if  no  undue  in- 
fluence be  shown,  whatever  the  degree  of 
mental  decline,  It  was  admittedly  short  of 
that  which  would  deprive  of  testamentary 
capacity,  and  the  will  must  stand. 

"Oonflnlng  ourselves  to  the  period  at  and 
about  December,  1881,  we  find  from  the  evi- 
dence that  testatrix  was  living  In  her  own 
home,  of  which  «he  was  the  absolute  mis- 
tress, managing  her  own  business,  and  ac- 
complishing her  own  desires  hi  her  own 
way.  She  had  few  cares,  and  no  depend- 
ents, and  possessed  an  estate  more  than 
adequate  for  her  personal  wants.  Blie  was 
In  a  position  to  be  'generous  and  charitable. 
No  object  was  anywiiere  so  near  to  her  as 
her  church.    She  bad  slven  xo  tt  Itwif  and 

Digitized  byCjOOQlC 


p*-) 


APPEAL  OP  COBNELlUa 


283 


tteauently.  UnaUe  because  oC  physical  In- 
flrmlty  to  attend  public  worship,  sbe  requir- 
ed frequent  paatorHl  ylsitatloas  in  her  home*, 
and  in  this  waj  a^  came  to  know  many  of 
tbe  clergymen  of  her  church.  Her  house 
was  open  to  them,  and  hex  appreciation  of 
tlieir  ministration  was  met  by  a  corretipond- 
ing  aspreclation  ,on  their  part  of  her  kiod- 
nees.  To  her  they  were  the  saints;  while 
to  them  she  was  Lydla  of  Xbyatira  come 
again.  That  Intimate  social  and  personal 
reUtiona  should  exist  is  not  surprising,  and 
that  under  such  experience  her  attaclmieut 
to  the  church  should  grow  stronger,  and  her 
concmt  for  nephews  and  nieces,  few  of 
Thorn  she  had  ever  seen,  and  with  none  of 
whom  bad  she  ever  had  but  slight  acquaint- 
ance, should  grow  weaker,  is  just  what  was 
to  be  expected.    Yet  it  Is  tlie  frequent  and 

,  Intimate  association  with  the  clergy  of  her 
church,  their  continual  attendance  upon  her, 
and  her  marked  confidence  in  and  liberality 
towards  them,  which  has  given  rise  to  the 
present  charge  of  undue  loflaence.  The  al- 
legation is  that  these  gentlemen,  •  with  a 
view  to  advantage  the  church  to  which  they 
belonged,  so  practiced  upon  the  religious 
feelings  and  convictions  of  the  testatrix  that 
her  freedom  of  will  was  overcome,  and  she 
was  constrained  to  make  her  will  in  accord- 
ance with  their  suggestions  and  desicea.  A 
number  of  witnesses,  including  several  min- 
isters, who.  It  Is  to  be  remarked,  are  attach- 
ed to  that  wing  of  the  divided  church  which 
found  no  favor  with  the  testatrix,  and  which 
was  discriminated' against  in  her  will,  give 
it  as  thetr  opinion  that  testatrix,  fromf  the 
year  1891  until  her  death,  was  In  moral  sub- 
jection to  the  preachers  who  visited  her  and 
were  about  her,  and,  although  entirely  sane, 
yet  that  her  mind  and  character  had  so  far 
changed  that  she  was  without  sufficient  will 
power  to  resist  importunity  from  them.  So 
far  as  we  can  discern,  this  opinion,  which 
they  give  without  reservation  or  qnalifica- 

i'  tien,  is  based  solely  on  the  fact  that  she 
gave  occasional  benefactions  to  the  preach- 
ers themselves,  and  on  several  occasions 
sums  of  money  to  the  church.  If  It  be  true 
that  she  was  powerless  to  resist  their  de- 
mands, their  moderation  Is  a  tribute  to  their 
modesty  and  unselfishness,  and  suggests  at 
least  an  unwillingness  on  their  part  to  abuse 
the  power  they  had;  for,  considering  her  es- 
tate and  situation  in  life,  her  gifts,  whether 
to  the  preachers  or  the  church,  were  far 
from  prodigal.  In  not  a  single  Instance 
where  the  opinion  Is  expressed  do  we  find 
It  supported  by  facts  which  would  lead  an 
impartial  man  to  any  such  conclusion.  On 
the  contrary,  the  evidence,  we  think,  clearly 
ihowB  that  this  old  lady  had  a  will  of  her 
own  sufficiently  strong  and  assertive  to  or- 
der her  affairs  to  her  own  liking.  /Repeated 
Instances  are  related  by  the  witnesses  where 

i  Ae  yielded  her  views  to  arguments  which 

I  would  have  been  convincing  to  an  Intelll- 
fent  and  reasoning  mind,  but  not  a  single  in- 


stance Is  givea  where  she  mrrendered  eltiier 
to  importunity  or  threat/ if  we  except  that 
testified  to  by  Mrs.  Sbedy,  the  wife  of  the 
tenant  who  was  discharged.  The  testimony 
of  the  witness,  if  it  has  importance,  applies 
to  another  branch  of  the  case,  which  we  arO' 
about  to  consider.  Siven  though  the  state, 
of  the  old  lady's  mind  was  as  contended  for, 
and  her  subjectlen  to  the  influence  of  the 
preachers  be  established,  a  most  material 
part  of  the  case  remains  to  be  made  good. 
Granting  that  she  had  not  sufficient  power  "^ 
to  assert  her  own  will  against  tlie  will  of  I 
her  clerical  friends,  what  evidence  is  there  ^ 
that  the  latter,  or  any  of  them,  by  word  or 
act,  interfered  in  the  remotest  way  to  con- 
trol the  final  disposition  of  the  old  lady's 
estate?  Upon  what  facts  could  a  verdict 
against  the  wlU,  on  any  such  ground,  be 
rested?  We  would  have  the  will  with  Its 
provisions,  from  which  no  prejudicial  inter- ■ 
ence  could  be  drawn,  and  the  further  fact.  If- 
we  concede  the  first  contention,  that  the 
preachers  had  it  in  their  power  to  Influence 
the  old  lady;  but  where  is  the  evidence  that 
this  power  was  ever  exerted,  even  in  the 
slightest  degree,  except  it  be  found  in  the 
testimony  of  the  single  witness  just  referred 
to?  According  to  the  statement  of  the  wit- 
ness, the  testatrix  had  by  an  earlier  will' 
given  $1,600  to  the  support  of  the  minister 
of  the  particular  congregation  to  which  she' 
bdonged.  Later  on  she  thought  this  was 
excessive,  and  when  she  was  distributing 
the  $4,000  to  her  kindred  she  required  her 
nephew,  who  was  assisting  in  the  business, 
and  who  was  himself  a  minister  in  the  same 
dNiomination,  to  write  her  a  codicil,  in 
which  she  reduced  the  legacy  to  $900.  Some 
days  after,  when  'she  appeared  to  be  In  aw- 
ful trouble,'  she  told  this  witness  that  she 
had  restored  the  original  amount,  because,- 
as  she  said,  the  preachers  said  she  would' 
have  to  change  that,  dud  make  it  $1,600 
again.'  This,  it  Will  be  observed,  was  in 
connection  with  a  former  will,  which  the 
old  lady  herself  revoked  and  destroyed.  If 
this  testimony  Is  to  be  believed,  it  goes  to 
show  that  the  preachers  were  concerned 
about  the  old  lady's  will,  and  also  tiiat  they' 
had  a  certain  amount  of  Influence  over  her,- 
which  they  exerted.  But  the  evidence  stands 
alone,  unsupported  by  the  general  facts  of 
the  case,  and,  in  so  far  as  It  suggests  coer- 
cion or  constraint  by  the  apparently  'awful 
trouble'  the  testatrix  was  In  at  the  time,  it' 
is  wholly  Inconsistent  with  her  admitted- 
composure  and  satisfaction  later  on,  when 
she  has  g^iven  to  the  church,  not  simply  an 
increase  of  $600,  as  before,  but  three-fourths 
of  her  entire  estata  This  later  and  larger 
gift  never  seems  to  have  troubled  her  at  all,' 
although  she  suiTlved  for  years  thereafter.- 
I  We  have  carefully  searched  the  record  to 
see  If  there  Is  any  other  evidence. connect- 
ing the  preachers  with  the  testamentary  act, 
and  we  are  quite  confident  that.on.  contest- 
i  ants'  side  there  is  none.    Whatever  evldencel 
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tbere  ie  of  tbeir  action  participating  beyond 
what  has  been  referred  to  Is  to  be  found  in 
the  testimony  taken  on  behalf  of  propon- 
ent^ A  careful  and  particular  review  of 
the  testimony  of  these  witnesses  is  not  re- 
quired, (it  shows  'that  she  acquainted  the 
presiding  minister  of  the  district  with  her 
purpose  to  make  a  will,  and  devote  her  en- 
tire remaining  estate  to  the  church  and  Its 
work;  that  at  her  request  he  engaged  Mr. 
McLanahan,  a  most  reputable  gentleman  of 
this  bar,  to  call  and  see  testatrix  with  refer- 
ence to  her  will,  and  to  prepare  It  for  her; 
that  the  will  was  written  by  Mr.  McLanahan 
as  it  was  dictated  to  him  by  testatrix;  and 
that  after  its  execution  It  was  placed  In  bis 
custody,  where  It  remained  continuously,  ex- 
cept as  It  was  recalled  for  the  execution  of 
the  codicils,  until  her  death.  The  evidence 
on  this  side  shows  knowledge  on  the  part 
of  the  preachers  of  testatrix's  purpose  In 
advance  of  the  execution  of  the  will,  but 
convicts  them  of  nothing  that  has  the  slight- 
est taint  of  unlawfulness  in  it.  They  might 
with  safety-(we  will  not  say  'with  proprle- 
I7JI— have  gone  further  than  they  did.  We 
find  no  evidence  of  suggestion  or  encourage- 
ment on  their  part,  and  yet  both  would  have 
been  lawful,  for  It  Is  'only  where  Influence 
is  unduly  exerted  over  the  v«7  act  of  de- 
vising, so  as  to  prevent  the  will  from  being 
truly  the  act  of  the  testator,  that  the  law 
condemns  It  as  a  tldous  element  of  the  tes- 
tamentary act'rbean  v.  Negley,  41  Pa.  317, 
80  Am.  Dec.  «S).  'Lawful  Influence,'  says 
the  same  authority,  'must  be  allowed  to  pro- 
duce Its  natural  results,  even  In  influencing 
last  wills.' ^  It  is  Impossible  to  read  the  evi- 
dence and  conclude  either  that  there  was  a 
mentally  weak  and  hifirm  old  lady,  or  that 
the  will  propounded  was  anything  but  her 
own  deliberate  act,  and  the  expression  of 
her  own  free  wlU.|  There  may  be  room  for 
suspicion  that  she  found  encouragement  in 
the  advice  of  clergymen,  in  whom  she  trust- 
ed, and  in  their  approval  of  her  schemes; 
but  there  Is  positively  nothing  that  gives 
suppMTt  to  the  charge  that  she  was  under 
the  domination  of  others,  or  was  fraudu- 
lently practiced  upon  in  this,  her  testament- 
ary act.  In  reaching  this  conclusion,  we 
have  had  regard  to  all  the  evidence  in  the 
case,  as  weU  that  which  refers  to  the  codi- 
cils and  the  period  In  which  they  were  writ- 
ten as  that  which  relates  more  particular- 
ly to  the  circumstances  connected  with  the 
original  will,  though,  as  we  said  before,  it 
Is  the  original  will  only  that  concerns  these 
contestants.  Being  of  opinion  that  a  verdict 
against  the  will  could  not  be  sustained  on 
the  evidence  now  before  us,  we  cannot  en- 
tertain this  appeal.  And  now,  9th  of  Janu- 
ary, 1900,  appeal  dismissed,  at  cost  of  ap- 
pellants, and  issue  refused." 

O.  C.  Bowera  and  Walter  K.  Sbarpe,  for 
appellant.  W.  U.  Brewer,  A.  G.  McLana- 
han, A.  G.  Strlte,  and  3.  ▲.  Strlte,  fur  ap- 
pellees. 


PER  CURIAM.  It  was  alleged  In  the  pe- 
tition for  an  issue  devisavlt  vel  non  that 
Lydia  Wlngert  was  not  of  sonnd  disposing 
mind,  memory,  or  understanding  at  the  time- 
of  the  execution  of  the  papers  which  were- 
supposed  to  constitute  her  will,  and  that 
said  papers  were  procured  by  undue  influ- 
ence exercised  by  Jacob  W.  Clair,  Henry 
Strock,  and  other  persons  to  the  petitioner 
unknown.  The  evidence  presented  by  tb» 
petitioner  In  support  of  her  claim  that  the 
testatrix  was  wanting  In  testamentary  ca- 
pacity was  not  sufficient  to  invalidate  ber 
will,  and  this  was  conceded  by  the  contest- 
ants. The  evidence  also  failed  to  show  the 
exercise  of  undue  Influence  by  the  parties 
to  whom  the  petitioner  imputed  It  It  seems 
to  us,  from  a  careful  examinatl<Mi  of  tbe- 
testimony  In  the  case,  that  the  court  beloir 
did  not  err  in  refusing  tbe  Issue  petittoneA 
for.  In  a  clear,  concise,  and  satisfactory 
opinion  Judge  Stewart  held  that  there  was 
no  warrant  In  the  testimony  for  the  Issue 
applied  for.  We  therefore  affirm  tbe  de- 
cree on  -said  opinion.  Decree  affirmed,  at 
the  costs  of  the  appellant. 


PEOPLE'S  TEIiHPHONB  ft  TELEGRAPH 
(X).  V.  PRESIDENT,  ETC.,  OP  BERKS 

&  D.  TURNPIKE  ROAD. 

(Supreme  Court  of  Pennsylvania.    May  27, 

1901.) 

TKLBPHONH    COMPANIBS— CONSTRUCTION    OT 

LINE  ALONO  TURNPIKE. 

A  telephone  company  incorporated  nnder 
the  general  corporation  act  of  April  28,  1874, 
and  Its  supplements,  is  a  telegraph  company, 
and  a  turnpike  is  a  highway,  within  section  33- 
thereof,  providing  that  a  telegraph  company 
incorporated  thereunder  may  constract  its  lines 
along  any  highway. 

Appeal  from  court  of  common  pleas.  I/el»- 
anon  county. 

Suit  by  the  People^s  Telephone  &  Tele- 
graph Company  against  the  president,  man- 
agers, and  company  of  the  Berks  &  Dauphin 
Turnpike  Road.  Decree  for  plaintiff.  De- 
fendant appeals.    Affirmed. 

The  following  is  the  opinion  ot  the  court 
below  (Ehrgood,  P.  J.): 

"Although  this  hearing  was  held  upon  a 
motion  to  continue  the  preliminary  injunc- 
tion heretofore  granted.  It  was  agreed  by 
the  solicitors  for  the  plalntlfT  and  defendant' 
that  the  same  shall  be  considered  and  treat- 
ed by  tbe  court  as  a  final  hearing.  The 
plaintiff  is  a  corporation  duly  Incorporated  oa 
the  29th  day  of  March,  1897,  under  the  gen- 
eral corporation  act,  approved  April  29,  1874, 
and  Its  supplements,  'for  the  purpose  of 
erecting  and  constructing,  maintaining,  puP' 
chasing,  leasing  and  operating  telephone  and 
telegraph  lines  and  exchanges  in  and  through 
the  city  of  Allentown,  and  county  of  Leblgb 
and  vicinity,  and  the  other  several  counties 
In  the  state  of  Pennsylvania,  with  the  right 
to  make  connections  for  tbe  purpose  ot  Its 
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onsiness  witb  other  similar  lines  in  the  sev- 
eral counties  of  said  state  and  other  states 
and  for  the  transaction  of  any  business  in 
which  the  tranamlsslon  of  electricity  over 
and  through  wires  or  cables  may  be  ai^lied 
for  any  useful  purpose.'  By  ordinance  duly 
passed  and  approved  September  3,  1897, 
tlie  proper  municipal  authorities  of  the  city 
«f  LalMuon  gave  permission  to  the  plaintiff 
company  to  erect  poleA  and  run  wires  on  the 
same  over  the  streets,  lanes,  and  alleys  of 
the  said  city,  of  Lebanon;  and  during  the 
year  1888,  in  the  location  of  its  lines,  the 
plaintiff  company  proceeded  to  construct  a 
Une  through  the  city  and  county  of  Lebanon. 
The  defendant  company  is  a  corporation  duly 
Incorporated  under  and  by  virtue  of  the  act 
«(  general  assoubly  of  the  commonwealth 
4)1  Pennsylvania  approved  March  2,  1805, 
and  its  several  supplements,  for  the  purpose 
«r  making  an  artificial  road  from  the  River 
SchuylkUl  at  Reading,  in  the  county  of 
Berks,  to  or  near  Hummelstown,  in  the  coun- 
ty of  Dauphin,  which  it  located  and  con- 
structed, and  since  its  completion  maintains 
and  operates  as  a  public  highway,  and  which 
traverses  the  said  city  and  county  of  Leb- 
anon. The  plaintiff  company  has  located  a 
Une,  connecting  with  their  constructed  line 
In  the  said  city  Of  Lebanon,  from  a  point  in 
the  township  of  North  Lebanon,  near  the 
-corner  of  Front  street,  in  the  said  city  of 
Lebanon,  and  the  Berks  &  Dauphin  Turn- 
pike Road,  to  the  village  of  Avon,  in  said 
township,  close  to  the  fence  on  the  north 
side  of  said  turnpike  road,  but  not  on  the 
traveled  part,  nor  on  the  roadbed  thereof, 
and  in  line  with  the  poles  of  the  Western 
Union  Telegraph  Company;  the  poles  pro- 
posed to  be  erected  by  the  plaintlfiF  company 
to  be  ten  feet  higher  than  those  of  said  tele- 
graph company.  The  plaintiff  company  pro- 
ceeded to  erect  its  poles  on  the  line  located 
*a  above  set  forth.  The  first  pole  was  put 
ap  at  the  comer  of  said  turnpike  road  and 
the  first  road  running  north  beyond  the  rail- 
way crossing  at  Avon,  and  other  poles  were 
distributed  along  said  located  line.  On  De- 
cember 20,  1889,  the  defendant  c(»npany  cut 
down  and  removed  the  said  pole  erected  by 
the  plaintiff,  and  also  removed  a  number 
of  other  poles  which  the  plaintiff  Intended 
to  use  in  the  construction  of  its  located 
Une;  and  the  defendant  company  has  ex- 
pressed Its  determinaticni  and  intention  to 
resist  the  erection  of  any  poles  along  the 
line  of  said  turnpike  road  located  as  afore- 
said, and  has  threatened  to  cut  down  and 
remove  any  poles  which  the  plaintiff  may 
CKct,  and  which  are  necessary  for  the  pur- 
pose of  operating  said  telephone  line.  The 
erection  and  construction  of  the  proposed 
tel^hone  line  on  the  Une  as  located  on  the 
aorth  side  of  said  turnpike  road  by  the  plaln- 
tUf  company  will  not  incommode  the  public 
nse  and  travel  on  the  said  turnpike. 

"The  authority  under  which  the  plaintiff 
Jiroposea  to  erect  its  telephone  line  on  de- 


fendant company's  turnpike  road  is  statu- 
tory, and  the  statutes  applicable  are:  The 
general  corporation  act  of  April  29,  1874, 
which,  in  section  33,  provides  as  follows: 
'The  charter  for  the  incorporation  of  a  com- 
pany to  maintain  a  telegraph  line  shall,  in 
addition  to  what  is  hereinbefore  required, 
also  state:  (1;  The  general  route  of  the  line 
of  telegraph;  (2)  the  points  to  be  connected. 
Clause  1.  Such  incorporation  shall  be  au- 
thorized, when  incorporated  as  hereinbefore 
provided,  to  construct  lines  of  telegraph 
along  and  upon  any  of  the  public  roads, 
streets,  lands  or  highways,  or  across  any  of 
the  waters  within  the  limits  of  this  state, 
by  the  erection  of  the  necessary  fixtures,  in- 
cluding posts,  piers  or  abutments  for  sus- 
taining the  cords  or  wires  of  such  lines,  but 
the  same  shall  not  be  so  constructed  as  to 
Incommode  the  public  use  of  said  roads, 
streets  or  highways,  or  injuriously  Interrupt 
the  navigation  of  said  waters;  and  this  act 
shall  not  be  so  construed  as  to  authorize  the 
construction  of  a  bridge  across  any  of  the 
waters  of  this  state.'  Section  3  of  the  act  of 
May  1,  1876  (P.  L.  90),  which  provides:  'That 
in  lieu  of  the  requirements  of  the  first  para- 
graph of  the  thirty-third  section  of  the  act 
to  which  this  is  supplementary,  approved 
April  28,  1874,  the  charter  for  the  incorpora- 
tion of  companies,  under  the  provisions  of 
this  act  shall  state:  First,  in  what  counties 
in  this  state  it  is  proposed  to  carry  on  busi- 
ness; second,  in  what  other  states  it  is 
^oposed  to  carry  on  business.'  And  the 
fourth  section  of  said  act  as  amended  by  the 
act  of  June  28,  1886  (P.  L.  164),  which  pro- 
vides: 'That  before  the  exercise  of  any  of 
the  powers  given  under  this  act,  application 
shall  first  be  made  to  the  mimlcipal  authori- 
ties of  the  city,  town  or  borough  In  which 
it  is  proposed  to  exercise  said  powers,  for 
permission  to  erect  poles  or  run  wires  on 
the  same,  or  over  or  under  any  of  the  streets, 
lanes  or  alleys  of  said  city,  town  or  borough, 
which  permission  shall  be  given  by  ordinance 
only,  and  may  impose  such  oondlticms  and 
regulations  as  the  municipal  authorities  may 
dpem  necessary.'  The  municipal  authorities, 
as  coutemplated  by  the  act  of  assembly, 
whose  permission  must  be  obtained  by  ordi- 
nance before  a  telephone  company  can  exer- 
cise any  of  the  powers  given  under  said  act, 
are  snch  as  have  power  to  pass  ordinances, 
and  do  not  include  Individuals,  townships,  and 
incorporated  towns,  nor  turnpike  companies. 
The  provisions  of  these  several  acta  of  as- 
sembly apply  to  telephone  companies  as  well 
as  to  the  telegraph  companies.  Judge  Rice, 
in  Central  Pennsylvania  Telephone  &  Supply 
Co.  V.  Wllkesbarre  &  W.  S.  Ry.  Co.,  11  Pa. 
Co.  Ct.  R.  418,  says:  'A  telephone  is  now 
regarded  as  a  species  of  telegraph;  hence  it 
has  been  held  that  a  statute  applicable  to 
the  incorporation  of  telegraph  companies 
may  be  deemed  to  apply  to  tel^riione  com- 
panies, although  the  latter  are  not  named.' 
Judge  Simonton,  in  Com.  «r>Pennsy)ranIa 
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.  TeL  Oo^  42  Lag;  Int  180,  held  tbat  a  tde- 
!  phone  company  incorporated  under  the  act 
.«£  1874,  and  Its  supplement  of  1876,  Is  a  tel- 
■  egraph  ccunpany,  within  the  meaning  of  the 

revenue  act  of  1879.  In  26  Am.  &  Eng.  Enc. 
,  Law,  p.  746,  It  ia  stated  that,  'as  a  rule,  a 

statute  coocemlng  telegraphs,  in  the  alM^ce 

•  of  qieclal  controlling  conditions,  jnay  apidy 
.to  telephones  as  welL'    And  this  rule  is  sus- 
tained by  a  number  of  citations  In  the  notes 

'  on  the  same  page.    That  the  highways  of  the 
state  are  within  the  control  of  the  leglsla- 
.  ture  is  well  settled.    The  legislatare  has  full 
-power  and  jurisdiction  over  the  highways 
.of  the  state,  and  may  consent  to  their  use, 
by  legislative  enactment,  for  the  purposes  of 
telephone  lines,  as  a  means  to  facilitate  com- 
munications In  the  dally  transactions  of  busl- 
lUess,  not  only  between  the  citizens  of  the 
.same  community,  but  of  citizens  of  one  com- 
munity with  those  of  another,  and  thereby 
accommodating  the  public  at  large.    The  de- 
.  fmdant  company's  turnpike   road   was   lo- 

•  CBted  and  constructed  by  virtue  of  leglsla- 
'tive  enactment  and  for  public  purposes,  and 

as  we  said  in  Northern  Cent.  Ry.  Co.  v.  Com., 
80  Fa.  306:  'It  differs  from  a  common  high- 
way In  the  fact  that  it  ia  not  coostfucted 
In  the  iirst  instance  at  the  public  expense, 
-and  the  cost  of  construction  is  rdmbursed  by 
the  payment  of  toll  imposed  by  authority  of 
-law.  Its  use  la  common  to  all  who  comply 
with  the  law.  Common  understanding  and 
■public  policy  unite  in  requiring  us  to  hold 
■that  a  tutnplhe  is  a  public  highway.'  A 
turnpike  road  can  be  constructed  and  opened 
-under  authority  of  law  only.  When  used 
by  the  public  it  becomea  a  public  highway. 
'  .'Pittsburgh,  M.  &  Y.  R.  Co.  v.  Com.,  104  Pa. 
683.  Judge  Kice.  in  McManus'  Appeal,  5 
iPa.  Super.  Ct  65,  says:  'Nothing  Is  bet- 
-ter  established  than  that  a  turnpike  road  ia 
la  public  highway,  and  every  traveler  has 
.the  same  right  to  use  it  upon  payment  of  toll 
.established  by  law  as  lie  would  have  to  use 
-any  other  public  highway.'  The  plaintiCF 
Icompany  therefore  is  authorized  under  the 
laws  of  the  commonwealth  to  locate  and  con- 
.attuct  a  telephone  line  on  the  public  hlgh- 
.way  known  as  the  Berks  &  Dauphin  Turn- 
pike Road,  in  the  county  of  Lebanon,  and,  if 
located  and  constructed  so  as  not  to  hucom- 
,mode  the  public  use  of  said  highways,  the 
.defendant  company  cannot  be  permitted  to 
ilnterfere  with  its  construction  and  operation 
.as  threatened.  What  baa  ak-eady  been  done 
by  the  defendant  by  way  of  interfering  with 
.'plaintiff  in  its  construction  of  its  telephone 
line  can  be  compensated  in  damages,  and  a 
court  of  equity  would  not  interfere;  bat 
wliat  Is  threatened'  by  the  defendant  to  be 
-done  if  the  plaintiff  proceeds  to  do  what  un- 
der the  law  it  has  a  right  to  do,  viz.  erect 
and  construct  its  telephone  line  as  located, 
demands  the  exercise  of  the  restraining  pow- 
er of  the  court,  and  warrants  interference 
"by  injunction.  And  now,  February  16, 1900,— 
the  above  cause  coming  on  to  be  heard  on 


January  26, 1900,  on  bill,  answti:,  and  proofs, 
— It  is  ordered,  adjudged,  and  decreed  as  fol- 
lowa:  That  the  defendant  corporation,  its 
officers,  managers,  agents,  and  employfia, 
it,  they,  and  each  of  them,  are  hereby  re- 
strained and  enjoined  h^eafter  from  catting 
down,  overthrowing,  -  and  remdving  any  of 
its  poles  and  fixtures  which  the  plaintiff  may 
erect  to  sustain  the  wires  of  its  proposed 
line,  and  from  interfering  with  the  arectioo 
or  maintenance  by  tlie  plaintiff  of  said  poles 
and  fixtures  along  the  north  aide  (rf  said 
turnpike  road  close  to  the  fence,  .not  on  the 
traveled  part  nor  on  the  roadbed  tho-eof, 
nor  at  any  place  which  will  not  incommode 
the  public  use  and  travel  on  said  public  high- 
way. It  is  further  ordered  that  the  defend- 
ant pay  the  costs  Of  this  proceeding." 

Grant  Weldman,  Jr.,  and  Cyrus  O.  Deir, 
for  appellant.  8.  P.  Light  and  Thomas  H. 
Capp,  for  appellee. 

PER  CURIAM.  On  a  careful  considera- 
tion of  this  case,  the  decree  is  affirmed,  on 
the  opinion  of  the  court  below.  Decree  af- 
firmed and  appeal  dismissed  at  the  costs  of 
the  appellant 


In  re  KOHLER'S  B8TATB. 

Appeal  of  DIVHR. 

(Supreme  Court  of  Pennsylvania.    May  27, 

1901.) 

WILLS— BBNBFICIARI&S— ADOPTED  CHILD. 
Under  a  will  giving  a  fund  in  trust  to  pa; 
the  income  to  testator's  son  for  life,  and  on  his 
death  the  principal  to  such  persons  as  wouM 
be  entitled  thereto  if  he  bad  survived  his  wife 
and  died  intestate  seised  and  possessed  there- 
of, and  in  such  shares  as  such  persons  would 
in  such  case  be  entitled  to  by  law,  the  rights 
of  a  child  adopted  by  the  son  long  after  testa- 
tor's death  are  to  be  determined  according  to 
the  law  at  the  time  of  the  son's  death. 

Appeal  from  oriAans'  court,  Philadelpttla 
county. 

In  the  matter  of  the  estate  of  John  Kohier, 
deceased.  From  a  decree  overruling  excep- 
tions to  and  confirming  the  adjudication  of 
auditing  Judge  awarding  a  fund  left  by  deceas- 
ed in  trust,  £mma  L.  Diver  and  others  ap- 
peal   Affirmed. 

The  following  ia  the  opinion  of  the  auditing 
judge:  "The  trust  arose  imder^  the  will, 
which  was  executed  in  1863,  of  John  Kohier, 
deceased,  by  which  that  testator  gave  to  his 
wife,  Catherine,  the  income  of  his  estate  for 
life  or  widowhood,  and  at  her  death  or  remar- 
riage the  corpus  of- the  estate  to  his  children 
who  should  then  be  living,  and  the  issue  per 
stirpes  of  such  as  should  be  dead,  in  equal 
shares;  the  shares  of  daughters  to  be  held 
by  the  executors  in  trust  to  pay  the  income  to 
testator's  daughters  in  equal  shares  for  their 
separate  use  for  lite,  and  the '  principal  at 
their  death,  respectively,  to  such  persons  as 
would  be  entitled  by  way  of  intestacy;  but  as 
to  the  share  of  his  son,  John  F.  Kohier,  he  dl- 
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rected  Uiat  the  ezecutots  abould  bold  the 
game  In  trust  to  pay  the  Income  thereof  to 
bis  said  con  tot  Ufe,  free  from  bis  debts,  aad 
at  bis  death  to  assign  aad  convey  the  prln- 
dpai  to  sncb  jtersons  as  would  be  entitled 
tb«reto  if  bis  said  son  bad  survived  bis  wife, 
and  died  intestate,  seised  thereof,  and  in  such 
shares  and  proportions  as  such  persons  would. 
In  such  case,  be  entitled  to  by  law.  He  died 
August  8,  1868.  Catherine  Kobler,  the  wife, 
died  in  testator's  lifetime.  John  F.  Kobler, 
the  cestui  que  trust,  iu  1880,  being  then  a 
widower,  but  without  issue,  petitioned  the 
court  of  common  pleas  of  Bucks  county  for 
leave  to  adopt  one  Esther  F.  Keen  as  his 
child;  Esther  P.  Keen  being  an  adult,  and  the 
wife  of  Jacob  B.  Keen.  The  petition  set  out 
that  the  decedent  bad  adopted  Esther  Park, 
afterwards  the  wife  of  Jacob  B.  Keen,  when 
a  child;  that  he  had  raised  and  educated  her 
antn  her  marriage,  and  that  she  bad  adopted 
his  name;  that  always  after  bis  wife's  death 
the  decedent  lived  in  the  family  of  Esther  P. 
Keen;  and  that  he  desired  formally  to  adopt 
her  as  his  heir.  The  decree  founded  on  this 
petition  reciting  the  consent  of  Jacob  B.  Keen, 
tbe  husband,  was  that  'the  said  Esther  P. 
Keen,  an  adult  person,  shall  have  all  the 
rights  of  a  child  and  heir  of  tbe  adopting  pa- 
rent, John  F.  Kobler,  and  be  subject  to  the 
duties  of  such  child,  and  that  she  shall  as- 
sume tbe  name  of  Esther  P.  Kobler  Keen.' 
The  decree  was  dated  September  8,  1888.  The 
said  John  F.  Kobler  afterwards,  on  Septem- 
ber 12,  1900,  died,  having  first,  by  bla  will, 
dated  May  28v  1870,  devised  and  bequeathed 
bis  estate  to  bis  adopted  daughter,  Esther 
Park  Kobler  Keen,  for  life,  and  at  her  death 
to  her  children  then  living  and  the  issue  per 
stirpes  of  her  deceased  children  In  equal 
shares.  Tbe  adc^ted  daughter  claimed  tbe  es- 
tate as  heir  of  John  F.  Kobler  and  sole  dev- 
isee and  legatee  under  his  will,  and  the  ques- 
tion is  whether  tbe  decree  of  adoption  consti- 
tuted her  bis  legal  heir.  The  will  of  John 
Kobler,  father  of  tbe  cestui  que  trust,  was 
written  38  years  before  tbe  decree  of  adop- 
tion, and  that  event,  therefore,  was  not  rea- 
sonably within  tbe  contemplation  of  tbe  tes- 
tator. But,  as  be  gave  the  estate  to  those 
persons  to  whom  tbe  law  would  give  It  in  the 
case  of  Intestacy,  be  cannot  be  said  to  have 
bad  any  particular  class  of  heirs  or  next  of 
kin  in  view,  and  he  committed  the  question  of 
determining  who  should  take  to  the  law  it- 
self. In  tbls  view'  of  the  case  it  does  not  seem 
material  whether,  at  tbe  time  of  his  death,  a 
statnte  conferring  the  rights  of  heirship  up- 
on an  adopted  child  was  or  was  not  in  ex- 
istence. Els  language  referred  to  the  period 
of  bis  son's  death  and  was  broad  enough  to 
cover  those  who  at  that  period  would  be  by 
law  entitled.  His  words  were,  TTpon  tbe  de- 
cease of  my  said  son,  John  F.  Kobler,  then  in 
trust  to  grant,  convey,  and  assign  said  capital 
unto  such  person  or  persons  as  would  be  en- 
titled thereto  If  my  said  son  had  survived  his 
wife,  and  died  intestate,  seised  and  possessed 


thereof,  and  in  such  shares  and  proportions  mm 
Bucb  person  or  persons  would  in  such  caae  be 
tatltled  to  by  law.'  Tbe  act  of  May  4,  1865 
(P.  Lk  431),  was  passed  eleven  years  before 
tbe  confirmation  of  his  will  by  tbe  codicil  of 
1866,  and  both  it  and  tbe  act  of  May  19,  188T 
(P.  h.  125),  declared  that  a  child  adopted  cou- 
foimably  to  tbe  provisions  of  the  act  shontd 
'have  all  tbe  rights  of  a  child  and  heir  of  sueb 
adopting  parent  and  be  subject  to  tbe  duties 
of  such  child';  and  they  provided  further.  If 
such  adopting  parent  sbali  have  other  chil- 
dren the  adopted  child  shall  share  the  inher- 
itance only  as  one  of  them  la  case  of  intes- 
tacy, and  he,  she  or  they  shall  respectively  In- 
herit from  and  through  each  other  as  If  all 
had  been  the  lawful  children  of  the  same  pa- 
rent.' Tbe  act  of  May  9,  1888,  conferred  tlie 
same  privileges  upon  an  adult  so  adopted. 
Those  statutes  undoubtedly  created  a  new 
class  of  heritable  persona,  but  tbe  right  of  the 
legislature  so  to  add  a  class,  or  even  to  take 
away  a  class,  which  previously  existed,  can- 
not be  questioned.  They  could  not,  and  were 
not  intended  to,  contradict  tbe  course  of  nsr 
tore,  nor  to  confilct  with  other  acts  wbldi  re- 
ferred only  to  natural  heirs.  The  acts  Impos- 
ing a  collateral  inheritance  tax  exempted  'lin- 
eal descendants  bom  in  lawful  wedlock'  from 
tbe  burdeu.  An  adopted  child,  although  ele- 
vated to  heirship,  was  not  born  in  lawful  wed- 
lock of  bis  adopted  parents,  and  cannot  claim 
the  privilege  which  was  accorded  only  to  de- 
scendants by  nature.  Com.  v.  Ferguson  (Pa. 
Sup.)  20  Atl.  870;  Com.  v.  Nancrede,  32  Pa. 
380.  So  these  acts  cannot  be  allowed  to  over- 
reach the  manifest  Intention  of  a  testator.  If 
In  a  gift  to  tbe  children  of  a  parent  he  clear- 
ly means  tbe  children  bom  of  the  body  of  that 
parent,  adopted  children  must  be  excluded 
from  sharing.  This  was  held  in  Schafer  y. 
Eneu,  54  '  Pa.  304,  a  case  under  the  act  of 
1S55.  The  distinction  was  summed  up  in  a 
sentence  by  Lowrie,  C.  J.:  'Giving  an  adopt- 
ed son  a  right  to  Inherit  does  not  make  him  a 
son  in  fact,  and  he  is  so  regarded  in  law  only 
to  give  the  right  to  inherit'  Com.  v.  Nan- 
crede, 32  Pa.  388.  It  is  conceded  that  the  acts 
have  no  retroactive  operation.  This  was  tbe 
point  actually  decided  in  Schafer  v.  Eneu,  ao- 
pra,  because  the  estate  had  already  vested  In 
tbe  children,  who  took  as  purchasers  before 
tbe  act  of  1866  was  passed,  and  at  a  time 
when  adopted  children  could  not  have  been 
In  the  mhid  of  the  testator;  and  It  was  not  in 
the  power  of  tbe  legislature  to  disturb  vested 
Interests.  Tbe  objection  cannot  be  made  In 
tbe  present  Instance.  Tbe  testator  did  net 
single  out  the  children  of  bis  son,  nor  the  per- 
sons who  at  his  own  death  should  be  entitled, 
but  be  designated  as  tbe  parties  In  remainder 
all  persons  who,  at  his  son's  death,  should  be 
entitled  by  law.  The  question  will  be  elim- 
inated If  John  F.  Kobler  shall  be  held  fx>  have 
taken  an  absolute  estate  imder  his  father's 
will.  The  remainder  was  to  all  who  could  take 
through  him  by  representation,  and  this  ■■- 
questionably  meant  bis  heirs,   in  such  cose  tbe 
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adopted  child  would  dalm  nnder  his  will  as 
well  as  under  that  of  the  original  testator.  But 
It  is  not  necessary  to  rest  the  case  upon  this 
proposition.  Appeal  of  Johnson,  88  Pa.  348, 
really  decides  the  question.  There  the  will 
was  dated  Alarch  13,  1857,  and  the  child  was 
adopted  by  the  sen  in  1875.  The  gift  was  in 
trust  for  the  aoa  for  life,  and  the  remainder 
to  'such  person  or  persons,  and  for  such  estate 
or  estates,  and  in  such  proportions  as  would 
by  the  Intestate  laws  of  this  commonwealth 
be  entitled  to  the  same  if  be  had  died  intes- 
tate seised  thereof  in  fee.'  The  supreme 
-court,  quoting  from  a  prior  decision,  said:  'If 
one  who  makes  a  will  is  presumed  to  act  In 
view  of  the  power  of  the  legislature  to  legit- 
imate a  bastard  and  malce  it  an  heir,  much 
more  will  it  be  presumed  that  one  making  a 
will  acts  in  view  of  laws  already  made  by 
which  a  child  may  be  adopted,  and  thus  made 
tin  heir.'  The  auditing  Judge  thinks  that  the 
adopted  <dilld  is  entitled  to  the  fond." 

3.  Camptbell  Lancaster  and  Charles  R  Lex, 
for  appellants.  Ira  J.  Williams,  Henry  Lear, 
and  Simpson  ft  Brown,  for  appellee. 

MITCHELL,  X  The  learned  Judge  below 
very  forcibly  said:  "The  will  of  John  Koh- 
ler,  father  of  the  cestui  que  trust,  was  written 
tfaiity-slx  years  before  the  decree  of  adoption, 
and  that  event,  therefore,  was  not  reasonably 
within  the  contemplation  of  the  testator.  But, 
as  he  gave  the  estate  to  those  persons  to 
whom  the  law  would  give  it  in  the  case  of  In- 
testacy, he  cannot  be  said  to  have  had  any 
particular  class  of  heirs  or  next  of  kin  In 
view,  and  he  committed  the  question  of  de- 
termining who  should  take  to  the  law  itself." 
And  it  is  only  necessary  to  add  that  a  testa- 
tor who  commits  the  distribution  of  his  estate 
to  the  law  upon  the  happening  of  an  evient 
necessarily  future  must  reasonably  be  pre- 
sumed to  have  contemplated  the  possibility  of 
a  change  In  the  law  in  the  meantime.  Mc- 
Ounulgle  V.  McKee,  77  Pa.  81,  18  Am.  Bep. 
428,  and  Appeal  of  Johnson,  88  Pa.  346,  were 
4leclded  on  this  principle.    Decree  affirmed. 


OHL  V.  BETHLEHEM  TP. 

(Supreme  Court  of  Pennsylvania.    May  27, 
1901.) 

ACCIDENT  ON  HIQHWAT-PROXIMATB  CAUSE. 

Negligence  of  a  township  in  maintaining 
a  decayed  fence  between  a  highway  and  aa 
embankmeat  is  not  the  proximate  cause  of  the 
accident  of  a  pedestrian,  where  it,  through 
some  agency  other  than  his  act  or  its  weight, 
fell  over  while  he  was  standing  in  a  place  of 
safety  on  the  footpath,  and  he  thereupon,  in 
Ids  confusion,  walked  over  the  embankment. 

Appeal  from  court  of  common  pleas,  North- 
ampton coimty. 

AcUon  by  Hattla  Ohl,  by  her  mother  and 
next  friend,  Kate  Ohl,  against  Bethlehem 
township.  Judgment  for  defendant.  Plaln- 
tUl  appeals.    Affirmed. 


The  following  is  the  charge  of  the  court  be- 
low: "The  defendant  has  presented  to  me  a 
point  which  requests  binding  instmctions  in 
this  case,  and  It  would  be  sofficient  for  the 
present  purpose,  as  the  decision  of  this  dis- 
pute is  for  me,  and  not  for  you,  to  direct  yon 
to  return  a  verdict  In  favor  of  the  defendant 
But  as,  at  some  time,  for  future  purposes,  I 
must  put  upon  record  the  reasons  few  it,  I 
will  state  them  to  you.  In  this  suit  the  right 
to  recover  does  not  depend  upon  the  fact  that 
the  plaintiff  has  been  injured,  however  se- 
riously. The  action  is  founded  upon  the  neg- 
ligence of  the  defendant;  negligence  which 
shows,  in  the  first  place,  a  case  clear  of  con- 
tribution upon  the  part  of  the  plaintiff,  and, 
in  the  second  place,  it  must  be  the  proximate 
cause  of  the  Injury.  It  makes  no  difference 
how  negligent  a  defendant  may  have  been  if 
the  plaintiff  also  has  contributed  In  any  de- 
gree to  that  result  which  occasions  the  injm7. 
If  both  be  negligent,  although  a  defendant 
may  be  responsible  In  a  larger  degree,  the  law 
does  not  stop  to  measure  the  degree  of  re- 
sponsibility, but  simply  and  inexorably  says 
that,  if  the  plaintiff  has  so  contributed,  he 
cannot  recover.  Let  it  be  conceded  that  there 
is  evidence  in  this  case  that  would  be  suffi- 
cient to  submit  to  you  upon  the  question  of 
the  negligence  of  the  defendant  (and  I  pass 
by  the  subject,  also,  of  the  plaintiff's  con- 
tributory negligence,  not  because,  hi  my  opin- 
ion, it  Is  insufficient  to  bar  Edward  Ohl  of  any 
right  of  recovery,  but  because  I  dispose  of 
both  cases),  and  his  contributory  negligence 
would  not,  as  a  matter  of  law,  be  Imputed  to 
the  child  whose  action  is  pending  for  the  In- 
dependent Injury,  as  she  was  but  six  years 
of  age.  I  come  to  the  consldaration  of  the 
question  of  whether,  if  those  conditions  were 
passed,  the  negligence  of  the  defendant  was 
the  proximate  cause  of  this  injury.  When 
the  evidence  is  undisputed,  what  is  or  what  la 
not  proximate  cause  is  a  matter  for  the  court, 
and  not  for  the  Jury.  Proximate  cause  is  that 
which.  In  a  natural  and  continuous  sequence, 
unbroken  by  any  new  independent  cause,  pro- 
duces an  event,  and  without  which  that  event 
would  not  have  occurred.  Proximity  in  point 
of  time  or  space,  however.  Is  no  part  of  the 
definition;  that  is,  it  need  not  be  the  nearest 
act  in  point  of  time  to  the  injury,  and  it  must 
be  such  an  act  that  the  injury  is  the  natural 
and  probable  sequence  of  negligence, — such  a 
sequence  as,  nnder  the  surrounding  circum- 
stances of  the  case,  might  and  ought  to  have 
been  foreseen  by  the  wrongdoer  as  likely  to 
flow  from  his  act  Unless  the  Injury  Is  pro- 
duced hi  that  way,  it  is  quite  unimportant  to 
consider  how  negligent  the  defendant  may  be, 
for  he  is  not  responsible  in  any  case  for  an 
injury  which  is  not  thus  proximately  the  re- 
sult of  his  negligence,  and  he  is  not  respon- 
sible for  Indirect  consequences  that  may  flow 
from  it  against  whldi  hnman  foresight  Is  not 
required  to  provide,  and  whldi  may  not  be 
foreseen.  In  the  case  of  ah  accident  upon  a 
highway  which  is  not  guarded  at  a  dangerous 
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place  by  lailB,  or  at  a  place  npon  the  highway 
where  there  are  guard  rails,  bat  permitted, 
without  proper  Inspection,  to  fall  into  decay, 
and  not  snfBdent  tor  tbelr  pnrpoee,  If  a  hone 
Boddenly  takes  fright,  and  shies  at  some- 
thing In  the  roadway,  mns  off  and  goes  over 
the  embankment,  and  an  Injury  results,  al- 
though the  nearest  act  In  itoint  of  time  to 
that  Injory  was  the  fright  of  the  horse,  yet  to 
point  of  law  the  negUgenos  of  the  mnnidpal 
aathorlties  Is  declared  to  be  the  proximate 
canae,  becanse  the  tendency  of  horses  to  take 
■udden  fright  and  ran  away  is  one  of  the  nat- 
oral  and  probable  consequences  that  ought  to 
have  been  foreseen  by  those  whose  duty  it  was 
to  guard  them.  But  if,  Instead  of  the  acci- 
dent happening  by  the  sudden  shying  of  a 
hone,  it  occurs  In  consequence  of  his  balking, 
or  of  a  break  In  the  carriage  -or  the  harness^ 
to  that  the  hwse  goes  over  the  bank,  then.  If 
an  accident  happens,  the  proximate  cause  of 
that  injury  Is  the  breaking  of  the  harness,  or 
of  the  Tehlcle,  and  not  the  negligence  of  the 
niperTisor,  because  that  Is  a  result  that  is 
quite  extraordinary.  That  serves  In  some 
measore  to  illustrate  the  rule  of  what  is  the 
interrening  agency  that  breaks  the  continuous 
■eqoence  between  the  negligence  of  a  town- 
■hlp  and  the  injury  which  may  be  produced. 
If  we  concede  the  negligence  of  Bethlehem 
tcwnahlp  for  the  purpose  of  this  present  dls- 
coatlon,  what  took  place  la  nndlspnted  by  the 
two  wlttlesses  whom  the  plaintiff  has  called, 
who  were  the  only  witnesses  of  this  accident, 
u  Mr.  Frankenfield,  the  other  person  then 
present,  has  since  died.  The  plaintiff,  his 
daughter,  and  grandchild  were  walking  on 
this  highway,  where  they  had  the  right  to 
pats.  They  met  Mr.  Frankenfield,  and  stop- 
ped near  the  rail.  The  plaintiff  did  not  touch 
the  rail,  nor  his  daughter,  nor  his  grand- 
daughter, who  held  him  by  the  clothing.  No- 
body else  was  there.  If  we  concede  that  this 
tailing  and  the  posts  were  defective,— that  is^ 
decayed,  and  not  sufficient  protection,— they 
did  not  fall  Mown  of  their  own  weight  The 
plaintiff  was  not  leaning  against  that  fence. 
Ir  was  not  used  by  him  for  the  purpose  of 
protection  t<x  which  guard  raUs  are  intended. 
He  was  standing  upon  the  footpath.  In  prox- 
imity to  it,  bat  not  where  at  any  time  he 
touched  it  When  it  feU  over  In  some  way 
not  directiy  explained,  to  undertaking  to  get 
away  further  from  the  bank  tato  the  road  he 
walked  over  its  side  into  the  ditch  by  reason 
of  bis  oonfnsion.  There  Is  no  other  explana- 
tion given  of  how  the  accident  happened.  If 
It  be  true  that  some  part  of  these  rails  were 
missing  farther  towards  the  wing  wall  ot  the 
bridge,  no  accident  happened  there;  and,  if 
It  wu  negligence  not  to  replace  them  at  that 
point,  the  plaintiff  received  no  tojury  to  oon- 
nqaence  of  their  absence,  bat  his  injury  was 
tke  resBit  <rf  something  that  transpired  where 
we  may  concede  they  were  weakened,  but 
(tanding.  They  fell  down,  and  the  platotiff 
miked  ant,  and  carried  the  child  with  him, 
ud  thus  both  were  iqjored.  When  the  rall- 
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Ing  went  down,  flie  pUntlff  was  standing 
safely  to  the  highway,  and  not  against  the 
rail.  He  knew  the  fence  was  weak  f nxn  pre- 
vions  examination  a  few  days  before.  His 
Injury  did  not  come  to  consequence  of  the  de- 
fective guard.  Some  other  agency  totervened 
to  throw  down  the  railing,  and  then,  by  his 
Inability  tot  some  reason  to  walk  away  from 
the  place  of  danger,  he  walked  into  It  If  he 
had  stood  still,  both  plaintlflls  were  safe.  Prox- 
imate cause,  as  I  repeat  Is  that  whidi,  to  a 
natural  and  continuous  sequence,  unbroken  by 
any  new,  todependent  cause,  produces  an 
event  He  was  standing  to  the  highway,  and 
he  was  injured  to  consequence  ol  some  other 
person  first  throwing  that  fence  down,  and 
then  by  his  own  act  in  walking  oyet  the  ex- 
posed embankment  whether  from  confusion 
or  inattention.  That  was  not  a  natural  and 
probable  sequence  of  the  negligence  of  the 
township  supervisors  against  which  they  were 
legally  expected  to  guard  and  provide,  any 
more  than  the  act  of  a  balky  horse  that  backs 
toto  the  ditch.  It  is  an  extraordinary  event 
not  the  case  of  two  concurrtog  causes  operat- 
ing at  the  same  time  to  produce-  a  given  result 
in  a  legal  sense  to  which  either  or  both  might 
be  responsible  for  negligence;  but  these  two 
acts— the  negligence  of  the  defendant  and  tiie 
act  which  produced  the  Injury— were  succes- 
sive, and  unrelated  in  their  oiwration,  and  only 
the  person  who  is  responsible  proxinuitely  to 
that  event  Is  liable  to  respond  in  damages. 
Herr  v.  City  of  Lebanon,  140  Pa.  222,  24  Atl. 
207,  16  L.  R.  A.  106.  The  intervening  agency 
which  breaks  the  sequence  of  a  negligent  act 
may  not  Itself  be  a  negligent  one.  In  this 
case  of  the  grandchild  there  was  the  inter- 
vention both  of  an  agency  to  throw  down  the 
guard  aud  the  act  of  its  guardian  to  moving 
from  a  place  of  safety.  The  rule  which  is 
applicable  to  a  person  who,  without  negU> 
gence,  finds  himself  in  a  dangerous  position, 
and  does  not  exercise  the  best  judgment  to 
withdraw  from  it  Is  not  applicable  to  these 
conditions.  The  plaintiff  was  not  to  a  dan- 
gerous place,  but  a  safe  one;  was  to  no  dan- 
ger from  the  fence  and  ralltog;  was  not 
against  it;  and,  if  it  had  not  been  thrown 
down,  would  not  have  been  injured.  His  to- 
jury  came  remotely,  and  not  proximately, 
from  negligence  to  matotalnlng  a  decayed 
fence,  because  he  was  perfectiy  safe  if  it  had 
not  gone  over  by  some  other  agency,  and 
from  an  todependent  act  Railway  Co.  y. 
Trlch,  117  Pa.  390,  li  Ati.  627;  Card  y.  Oo- 
lumbia  Tp.,  101  Pa.  2S4,  48  Ati.  217;  West 
Mahanoy  Tp.  v.  Watson,  112  Pa.  S74,  3  Ati. 
860;  Gage  v.  Franklto  Tp.,  11  Bupor.  Ct 
Rep.  538,  and  cases  cited.  I  instruct  you  to 
retiun  a  verdict  for  the  defendant" 

John  D.  Hoffman,  for  appellant  O.  H 
Meyers  and  Geo.  W.  Gelser,  for  appellee. 

FEB  CURIAM.  In  the  case  at  bar  the 
court  below  directed  the  Jury  to  return  a  ver- 
dict for  the  defendant  The  directiin  was 
founded  npoii  the  oomdnaloii  that  the  alleged 
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negligence  of  the  defendant  'waa  not  the  prox- 
imate caiue  of  the  lajury  the  plaintlS  receiv- 
ed. The  conclusion  waa  supported  bf  the 
testtmony  in  the  case,  and  necessarily  relieT- 
ed  the  defendant  from  any  IlaUUty  arising 
from  the  plaintiff's  negligence.  We  ibere- 
fore  dismiss  the  specification  of  enor.  Jadg- 
ment  affirmed. 


UPDKQRAPF  T.  McOORMICK  et  sL 

(Supreme  Oourt  of  Pennsylrania.    liay  27. 
1901.) 

WILLS-PROPBRTT  DCViaBD. 

Testator  owned  three  borough  lots,  wUck 
he  had  boocht  from  diSereat  persons, — lot  9, 
directly  on  the  comer  of  Main  and  Mill  streets, 
and  lots  10  and  11,  beside  it.  Lot  9  had  a 
store  and  dwelling  thereon,  and  at  the  tisM  at 
its  purchase  by  him  a  fence  extended  Ita  full 
depth  on  the  line  between  it  and  lot  10,  which 
fence  was  maintained  by  him  by  repairing  and 
rebuildiag  It,  except  that  it  was  taken  down 
for  a  short  distance  for  conveniently  getting  to 
the  store  from  his  residence  on  lot  10.  Held, 
that  a  derise  of  "the  lot  of  land  and  buildings 
situated  at  the  northwest  comer  of  Main  and 
Mill  streeu"  carried  only  lot  9. 

Appeal  from  ooort  of  common  pleas,  Ly- 
coming county. 

Action  by  Annie  B.  UpdegnafT  agalmt 
Henry  C.  McCormlck  and  another,  exacutars 
of  the  will  of  William  Weaver,  deceased. 
Judgment  for  defendants,  and  plaintiff  aj^ 
peals.    Affirmed. 

The  opinion  of  th«  court  Ixdaw  (Metzgev, 
3.)  and  the  requests  for  findings  bts  as  Col- 
lows: 

Opinion  of  the  court  below:  *<This  Is  In 
an  action  of  ^ectment,  brought  by  the  plaJn- 
tiff  to  recover  a  lot  of  land  situate  in  tbe 
borongb  of  MontoursvlUe,  in  tbe  couaty  at 
Lycoming  and  state  of  Pemsylvaala,  aad 
bounded  and  described  as  follows,  to  wtts 
'Beginning  at  the  northwest  corner  xiC  Main 
and  Mill  streets;  thence  in  a  westeily  coursa 
along  the  north  side  of  Main  street  156  feet 
and  a  inches,  to  line  of  land  of  A.  S.  Wil- 
liams; thence  in  a  northern  dliectlon  alooc 
the  eastern  line  of  said  Williams'  tet  218 
feet,  to  an  alley;  thence  ta  an  eastern  dtnee- 
tUn  along  tbe  southern  line  of  said  aUtj 
about  104  feet,  to  Mill  street;  thence  in  a 
Boothera  direction  along  the  weatem  liae  «f 
MIU  street  about  220  feet  to  Main  street, 
tbe  place  of  beginning.'  The  plaiotiff  is  a 
grandchild  of  William  Weaver,  deceased, 
who  died  on  or  about  the  14th  day  of  Maneh, 
1891.  having  first  made  his  last  will  and  te»> 
tament,  which  was  duly  probated  after  his 
death,  and  recorded  In  Will  Book  G,  voinme 
Na  7,  page  60S,  etc,  by  whlc^  be  devised, 
Inter  alia,  as  f(^lows:  'Fifth.  I  give  and  de- 
vise to  Annie  UpdegraS,  wife  of  William 
Updegraff,  and  daughter  of  my  deceased  son, 
Reubm  M.,  tlie  lot  of  land  and  buildings 
situate  at  the  northwest  comer  of  Main  aad 
Mill  streets.  In  the  borough  of  MontoursvlUe 
afOToaald;  to  b«  h«s  absolutely  and  1b  lee 


stmple.'  It  Is  bj  virtae  of  tbs  above-radted 
provision  in  the  last  will  of  said  William 
Weaver,  deceased,  that  plaintiff  claims  title 
to  the  land  In  contnoversy.  Tbe  coatention 
of  defendants  is  that  said  lot  of  land  de- 
scribed in  tbe  writ  of  e,}ectment  consistB  of 
three  lots,  each  having  a  frontage  on  Main 
street  of  about  GQ  feet,  ami  that  tbe  devise 
can  only  aH>l7  ts  tbe  lot  at  the  OMner  of 
Main  audi  MIU  streets,  and  that  soch  appUca- 
tien  fully  satksflea  the  terms  of  tbe  devise. 
On  the  other  hand,  the  plaintiff  alleges  tbat 
there  being  no  Interior  line  which  intersects 
Maha  street,  the  terms  of  the  devise  can  only 
be  satisfied  l^  including  all  within  tbe  ex- 
terior lines.  We  are  of  the  (Hpinlon  that 
froaa  the  marks  op  the  ground  and  tbe  bnild- 
liigs  on  tbe  premises  there  is  some  doubt  <m 
tbs  sstjjeet  to  what  the  devise  applies,  and 
tbeiefore  we  may  resort  to  extrinsic  evidence 
In  order  to  deteradne  tbe  goestion.  We  find 
upon  the  lot  centaining  B2  feet  fruit  oo 
Main  street,  and  which  Is  directly  on  tbe 
eoraer  of  Main  and  Mill  streets,  everyttaiog 
which  would  aaswor  tbe  descrlptloD  in  tiie 
dicnrise.  We  find  a  bollding  used  as  a  store 
itnmedlsAriy  on  the  comer,  and  a  dwelling 
luraae  In  the  rear  on  the  corner  of  Mill  street 
and  afB  alley,  aad  a  feace  separating  tbls  lot 
from  tbe  other  lots,  numlng  between  It  and 
than,  to  a  wood  shed  and  ice  house,  wUeh 
are  SQuareiy  on  the  line;  and  the  fence;  if 
ma  thmugh  in  the  same  direction,  will  In- 
tersect Main  street  at  the  distance  of  S2 
feet  from  tbe  northwest  comer  of  Mala  and 
Mill  Btreeta.  Tbls  fence  existed  In  the  same 
IaeaUl7  befone  and  ever  since  decedent  por- 
ebasad  tbe  property.  We  find  from  tbe  evi- 
denoe  in  this  case  tbat  this  line  fence  was 
maintained  by  the  decedent  in  bis  lifetime, 
fawviag  been  npeatedly  repaired,  and  at  least 
(»iee  recenstructedt  We  also  find  tbat  at 
tbe  time  decedent  purchased  the  lot  at  the 
ooraier  tbia  fesoe  extended  to  and  Intetsect- 
ed  MalS'Stneet  mi  a.  point  62  feet  distant  from 
the  comaeTv  and  was  taken  dvwn  fbr  a  ah<Mt 
disSaace  nortkof  Main  street  merely  for  more 
eenveniently  getting  to  bis  stores  We  also 
find  tbat  the  entire  lot  described  In  the  writ 
is  eemfosed  of  tlu»e  boitiugb  lots,  each  con- 
taining 52  feet  front,  and  tbat  these  lots 
wece  purchased  by  decedent  at  different 
filmes  aad  from  different  parties,  and  tbat 
they  areeacb  of  the  dimensionB  kncrwn  to  be 
the  dimensions  of  the  town  lots  of  tbe  said 
borough  of  MontoorsvlUeb  They  appear  on 
tbe  plot  of  the  borou^  as  lots  Nob.  9  and  10 
t3iA  11,  the  «ne  on  the  comer  of  Main  and 
ICIll  streets  being  lot  N*.  9.  We  are  there- 
fore of  the  opinion,  and  so  find,  that  tbe  lot 
of,  land  devised  to  the  plaintiff  by  the  last 
wlH  and  testament  of  WlUiam  Weaver,  de- 
ceased, and-  described  In  said  will  as  the 
lot  of  load  4M1  the  northwest  comer  of  Main 
and  Mill  stoeets,'  vested  in  her  oa  the  death 
of  testator  lot  No.  9  of  tbe  Cbaries  Lloyd  ad- 
dition to  the  bosough  of  MentouravUle,  bav- 
Inc  a  frontage  of  68  feet  en  Main  strert  and 
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a  depth  of  20S  fmti  mace  or  lew,  to  an 
alley,  and  a  wMtb  on  said  alley  of  about 
89  feet,  said  lot  totting  bounded  on.  the  east 
by  Mill  atrtet;  and  ttaat  anch  devlae  waa 
limited  to  tbe  lort  laat  deaerlbed.  This  be- 
iof  M,  aad  It  appearing  ttutt  prior  to  tbe  in- 
Btltntini  of  thla  actioa  tbe  plaintiff  and  her 
hnabaad  conveyed  thla  property  to  Hany  & 
Weavtv,  wbo  "waa  In  peaaeaaion  thereof  at 
the  time  and  prior  to  the  bringlaK  of  this  ao> 
Uon,  the  plalntlir  cannot  recover.  Tbe  de> 
fendantB  have  satailtted  to  na  IS  requeata 
for  flndlnga  of  fact  and  conclusions  of  law. 
Tbne  lequeata  aet  forth  aeparately  and  die- 
tlDctly  the  facta  and  the  lav  as  we  find 
them  to  be,  and  we  therefore  affirm  tiiem, 
and  adopt  theaa  aa  our  findings  of  the  facts 
and  ow  caaduslatia  of  tbe  law  In  this  casa 
Tbe  plaintiff  baa  aobmltted  20  requests  for 
flodlngs  oC  fact,  wblch  we  answer  as  fol- 
lovt:  Tbe  first  four  roQuests  are  affirmed. 
Tbe  fifth  rcqvest  la  aflrmed  with  the  modl- 
flcitkHi  that  aaU  lot  consists  of  three  boc- 
ongb  lots,  tbe  one  immediately  aa  the  comer 
of  Main  and  MIU  stceebi  being  lot  Na  ». 
Tbe  sixth  reqnaat  Is  afflnned  with  the  same 
fflodifleatlon.  Tbe  sevoitb,  eighth,  and  ulntb 
requests  ase  affirmed.  If  b7  tbe  tenth  r^ 
quest  is  meant  that  the  boundary  line  markr 
ed  on  the  gnmnd  does  not  continue  up  to 
Main  street,  It  is  affirmed.  The  eleventii  re- 
guest  is  refased.  The  twelfth  is  affirmed, 
except  that  tbe  public  road  leading  up  Loy- 
aliock  eteek  Is  now  Still  street,  and  tbe  road 
from  Money  to  WilUamaport  is  Main  street 
Tbe  thirteenth,  fourteenth,  and  fifteenth  re- 
qaetts  are  refnaed.  The  aixteentb  and  ser- 
eoteentt  requests  are  affirmed.  The  other 
reqoesta  are  refOsed.  Under  the  findings  of 
facts  in  tills  case  we  refuse  to  affirm  tbe 
plaintiff's  requests  foe  finding  conclusions  of 
law,  and  they  are  tberefbre  refused.  And 
DOW,  to  wit,  June  28,  1900,  it  is  ordered  that 
jodgment  be  entered  in  favor  of  defendants, 
onless  exceptions  an  ffied  within  30  days 
after  notice  to  tlie  parties  or  their  attomeya, 
agreeably  to  the  act  of  assembly." 

Plalntlfrs  requests  for  finding  of  law: 
"First  If  the  court  ftad  aa  a  matter  of  fact 
tbat  William  Weavw,  at  the  time  at  tbe 
making  bis  will  and  at  tbe  time  of  his  death, 
wu  eeised  and  possessed  of  a  lot  of  land 
on  the  northwest  comer  of  Main  and  Mill 
Mreets,  In  the  borough  of  Montoursvllle,  and 
that  tbe  said  lot  was  bounded  on  the  north 
by  an  alley,  on  the  east  by  Mill  street  on 
tbe  south  by  Main  street  and  on  the  west 
by  lot  of  A.  S.  Williams,  and  has  more  than 
one  building  on  it  thla  lot  fully  satisfies 
tbe  terms  of  the  devise  of  William  Weaver 
to  plaintiff,  aa  contained  in  the  fifth  para- 
KTBpb  of  his  will,  dated  tbe  28tb  day  of  Jan- 
oary,  1893.  Second.  If  the  court  find  aa  a 
Diatter  of  fact  tbat  there  Is  no  other  lot  on 
tbe  comer  of  said  streets  cut  off  from  the 
main  lot  by  division  lines  marked  on  the 
gnnind,  extrtnalc  evidence  showing  that  the 
eottie  lot  waft  obtained   by    the   testator 


through  dUtareat  purchasea,  and  the  extent 
of  these  purchasea.  Is  InsdmlHSlbte  for  tbe 
purpose  ot  establishing  the  extent  of  the  de- 
vise to  plaintiff.  Third.  If  the  court  find  as 
a  matter  of  fast  that  there  Is  ne  other  lot 
oa  the  northwest  comer  of:  Main  and  Mill 
streets;  in  the  borough  of  McastouzavUle^  ex- 
cept the  one  bounded  oa  tbe  nortli  by  an 
alley,  on  the  east  by  Mill  stzeet,  on  the  south 
by  Main  street  and  on  the-  west  by  the  WU- 
Uams  lot  tbat  has  weUrdedned  extedoi 
boundarlea  marked  on  the  groond,  no  ex- 
trlnglc  evidence  is  admissible  to  establish 
a  boundary  line  wbere  none  existed  at  the 
time  of  tbe  makbig  of  tbe  wUl  or  at  the 
death  of  the  devisor,  and  tbe  devise  is  limit- 
ed only  by  the  length  of  tbe  unlnteisected 
Una.  Fourth.  Then  la  no  latent  ambiguity 
In  Ltae  deserlptloo  of  the  subleot  of  tbe  de- 
vise to  plalntltl.  Fifth.  The  will  not  show- 
ing tbat  the  lot  devised  to  plaintiff  was,  the 
one  pmcbaaed  by  testator  from  Charles 
Lloyd,  tbe  deed  for  such  purchase  is  not  evi- 
dence to  tdentlfr  the  anbjeet-matter  of  tbe 
devlae.  Sixth.  The  effect  of  admitting  such 
deed  in  evidence  la  to  show  a  supposed  in- 
tent of  the  testator  that  Is  not  dlsoloaed  by 
the  words  of  the  davisBk  Seventh.  The  will 
shews  a  devise  to  plaintiff  of  a  lot  of  land 
lying  along  Main  atneet,  but  does  not  limit 
the  size  of  tbe  lot  to  any  number  of  feet; 
and,  tbe  undisputed  evidence  showing  tbat 
the  Main  street  boundary  line  is  not  biter- 
sected  by  any  feawe,  er  by  any  othec  mark 
or  line  of  division,,  extrinsic  evldeaeeto  limit 
the  slse  at  the  lot  devised  to  a  particular 
number  of  feet  Is  Inadmissible.  Eighth. 
The  lot  of  land  mentianed  in  tbe  dovlsek  the 
lot  of  land  at  the  northweat  comer  of  Main 
and  Mill  streets.  In  tbe  borough  of  Meatoms- 
vllle,'  cannot  be  limited  to  a  lot  of  B2  feet 
front  along  Main  s^ect,  or  to  any  otbes  num- 
ber of  feet  unless  there  Is  a  lot  of  that  aiae 
cut  off  from  the  balance  of  the  lot  by  bound- 
ary lines  nmrked  on  tbe  ground.  Ninth.  If 
there  la  no  lot  S2  feet  front  along  Main 
street,  marked  off  by  botmdary  lines  on  tbe 
giouod,  and  if  there  is  a  lot  156  feet  front 
along  Main  street  with  boundary  lines  mark- 
ed on  the  ground,  no  extrinalc  evidence  la 
admissible  for  the  purpose  of  limiting  the 
devise  to  a  lot  52  feet  front  along  Main 
street  Tenth.  The  redtala  in  tbe  Lloyd  deed 
are  Incompetent  to  identify  the  subject-matr 
ter  of  tbe  devise  to  Annie  B.  UpdegraO." 

Plaintiff's  requests  for  findings  of  fact: 
"First  William  Weaver,  at  the  time  of  mak- 
ing bis  will,  and  at  the  time  of  bis  death, 
and  for  many  years  prior  hereto,  lived  In 
the  borough  of  Montoursvllle.  Second.  On 
the  28th  day  of  January,  1893,  be  made  bis 
wlU,  which  was  probated  March  16,  1894, 
and  recorded  in  tbe  office  of  tbe  register  of 
wills  in  Lycoming  county  In  Will  Book  G, 
volume  7,  page  687,  etc  Third.  He  died' 
March  14, 1894,  and  letters  testamentary  were 
in  due  form  of  law  issued  to  Henry  C.  Mc- 
Oormlck  and  Jacob  Weaves  oa  the  16tb  day 
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of  Idarcb,  1894.  Fourtli.  The  will  of  said 
decedent  contains  the  following  Item  relat- 
ing to  Annie  E.  Updegraff,  the  plalntia  In 
this  case:  'Fifth.  I  give  and  devise  to  An- 
nie Updegraff,  wife  of  WlUlam  Updegraff, 
and  daughter  of  my  son.  Reuben  M.,  the  lot 
of  land  and  bnUdlnga  situate  at  the  nwth- 
west  comer  of  Main  and  Mill  street.  In  the 
borough  of  Montoursvllle  aforesaid.'  Fifth. 
William  WeaTer,  the  testator  in  this  case, 
died,  seised  and  possessed,  inter  alia,  of  the 
lot  of  land  situate  on  the  northwest  comer 
of  Main  and  Mill  streets,  in  the  borough  of 
MontoursTille,  bounded  on  the  north  by  an 
alley,  on  the  east  by  Mill  street,  on  the  south 
by  Main  street,  and  on  the  west  by  lot  of 
A.  S.  Williams.  Sixth.  The  southern  bound- 
ary line  of  this  lot  along  Main  street  Is  not 
Intersected  by  any  fence,  or  any  other  phys- 
ical line  of  division.  Seventh.  There  la  no 
fence  or  any  other  mark  of  division  separat- 
ing the  store  building  tram  the  dwelling 
house.  Eighth.  The  wood  and  Ice  houses 
are  connected  by  a  permanent  fence  along 
the  eastern  sides,  apparently  built  and  paint- 
ed when  the  houses  were  erected.  Ninth. 
The  lot  of  land  on  the  northwest  corner  of 
Main  and  Mill  streets  In  the  borough  of 
Montoursvllle,  bounded  on  the  north  by  an 
alley,  on  the  east  by  Mill  street,  on  south 
by  Main  street,  and  on  the  west  by  lot  of 
A.  S.  Williams,  has  well-defined  exterior 
boundary  lines  marlced  on  the  ground.  Tenth. 
There  la  no  other  lot  of  land  on  the  north- 
west comer  of  Main  and  Mill  streets  In  the 
borough  of  Montoursvllle  that  Is  cut  off 
from  the  rest  of  the  lot  by  w^-deflned  and 
contlnnons  boimdary  lines  marked  oa  the 
ground.  Bleventh.  William  Weaver  did  not 
preserve  the  identity  of  the  lot  he  purchased 
from  Charles  Lloyd  in  1851.  Twelfth.  That 
lot  Is  described  as  follows,  to  wit:  On  the 
north  by  Main  alley,  east  by  the  public  road 
leading  up  Loyalsodc  creek,  south  by  the 
public  road  leading  from  Muncy  to  WUliams- 
port,  and  west  by  lot  known  and  designated  on 
the  said  plan  or  draught  as  'lot  number  ten,' 
containing  89.8  feet  front  by  62  feet  back  In 
width,  and  208  feet  and  8  inches  In  depth. 
Thirteenth.  There  is  no  fence  or  any  other 
mark  on  the  western  line  of  the  lot  describ- 
ed In  the  deed  of  Charles  Lloyd  to  William 
Weaver  as  above  set  forth.  Fourteenth.  The 
Interior  north  and  south  fence  was  not  con- 
nected with  the  ice  house  at  the  time  of  the 
death  of  William  Weaver.  Fifteenth.  If  any 
Of  the  sides  of  the  wood  and  ice  houses  are 
to  be  taken  as  a  boundary  line,  the  eastern 
sides  must  be  taken,  because  they  are  con- 
nected by  a  permanent  fence  on  that  side. 
Sixteenth.  The  wood  house  is  about  50  feet 
north  of  the  northern  line  of  Main  street 
Seventeenth.  There  is  no  lot  62  feet  front 
along  Main  street,  on  the  northwest  comer  of 
Main  and  Mill  streets.  In  the  borough  of 
Montoursvllle,  that  has  well-deflned,  contin- 
uous )x)undary  lines  marked  on  the  ground, 
iilighteentli.  In  order  to  lay  off  such  a  lot, 


measurements  would  have  to  be  made  be- 
ginning at  the  northwest  comer  of  Main 
and  Mill  streets,  and  running  westwardly  to 
a  point  in  the  fence  between  the  store  build- 
ing and  dwelling  house  52  feet  from  the  In- 
tersection of  Main  and  Mill  streets,  and  then 
running  a  line  through  the  oi>en  area  be- 
tween the  store  building  and  dwdllng  house 
about  60  feet  to  the  southern  side  of  the 
wood  house,  and  then  connect  the  wood 
house  and  ice  house  on  their  western  sides. 
Nineteenth.  That  part  of  the  Lloyd  lot  lying 
west  of  the  store  building  is  appurtenant  to 
the  dwelling  house.  Twentieth.  The  wood 
and  Ice  houses  are  appurtenant  to  the  dwell- 
ing house." 

Defendants'  requests  for  findings  at  fact 
and  of  law:  "First.  That  William  Weaver, 
the  testator,  died  on  or  about  the  14tli  day 
of  March,  1894,  at  his  resldonce  in  the  bor- 
ough of  Montoursvllle,  In  the  county  ot  Ly- 
coming and  state  of  Pennsylvania.  Second. 
That  by  his  last  will  and  testament,  dated 
January  28,  1893,  duly  admitted  to  probate, 
and  recorded  In  Will  Book  O,  volume  7,  page 
695,  etc.,  he  devised.  Inter  alia,  as  follows: 
'Fifth.  I  give  and  devise  to  Annie  Updegraff, 
wife  of  William  Updegraff,  and  daughter  ot 
my  deceased  son,  Reuben  M.,  the  lot  of  land 
and  buildings  situate  at  the  northwest  cor- 
ner of  Main  and  Mill  streets,  in  the  borough 
of  Montoursvllle,  aforesaid,  to  be  hers  ab- 
solutely and  In  fee  simple.'  Third.  That 
William  Weaver,  the  testator,  acquired  title 
to  the  lot  of  land  on  the  northwest  comer 
of  Main  and  Mill  streets,  in  the  borough  of 
Montoursvllle,  from  Charles  Lloyd  and  wife, 
by  deed  dated  May  6,  1861,  and  recorded  In 
the  ofilce  for  the  recording  of  deeds,  etc.  In 
and  for  the  county  of  LyoHnlng,  aforesaid, 
in  Deed  Book  No.  34,  page  402,  which  said 
deed  describes  said  lot  as  No.  9  on  the  plat 
of  Charles  Lloyd's  addition  to  Montonrsville, 
and  having  a  frontage  of  52  feet  cm  Main 
street,  and  a  depth  of  about  208  feet  to  an 
alley;  the  width  of  said  lot  on  said  alley  be- 
ing about  89  Feet,  but  the  western  line  of 
said  lot  being  at  right  angles  to  Main  street. 
Fourth.  That  shortly  after  the  purchase  of 
lot  No.  9  the  testator  erected  thereon  a  brick 
store  building,  wood  shed,  and  wash  house. 
and  usual  outbuildings,  and  some  years  sub- 
sequently erected  on  the  part  of  said  lot 
upon  the  corner  of  the  alley  and  Mill  street 
a  frame  dwelling  house;  all  of  which  said 
buildings  were  upon  said  lot  at  the  date  of 
the  making  of  his  last  will  and  testament,  to 
wit,  the  28th  day  of  January,  1893.  Fifth. 
That  William  Weaver,  the  testator,  acquired 
title  by  deed  from  Franklin  F.  Bruner,  dat- 
ed March  26,  1867,  to  lots  Nos.  10  and  11 
in  said  Charles  Lloyd's  addition  to  Montonra- 
vlllel  said  lot  No.  10  adjoining  lot  Na  9  on 
the  west,  and  on  which  prior  to  that  time 
had  been  erected  a  brick  building,  into  which 
the  said  William  Weaver  removed  himself 
and  family,  and  was  afterwards  knowxi  as, 
and  In  this  proceeding  called,   the  "Home- 
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stead.'  Sixth.  That  at  the  time  of  fbe  par- 
ebue  of  the  comer  lot— being  lot  Mo.  9— a 
fence  extoided  along  the  entire  western  line 
from  the  alley  southwardly  to  Main  street, 
and  In  the  same  location  upon  which  the 
present  fence  now  stands,  extending  south- 
wardly to  the  wood  shed,  one  of  the  ont- 
bnUdlngs  erected  on  lot  Mo.  9;  and  that  such 
fence  was  maintained  the  entire  distance  to 
Main  street  until  after  the  homestead  resi- 
dence came  to  be  occupied  by  the  testator, 
when,  for  the  purpose  of  convenient  access 
to  the  store.  In  which  he  had  business,  he  re- 
mored  the  southern  end  of  the  fence  oppo- 
site the  easterly  side  of  his  residence^  Ser- 
enth.  That  said  line  foice  was  rebuilt  or 
maintained  from  time  to  time  in  the  same 
location  aa  It  was  at  the  time  of  the  purchase 
b;  the  said  testator  of  lot  No.  10  until  the 
time  of  the  death  of  the  said  testator,  and 
that  the  oatbnUdlngs  on  lot  No.  9  were  erect- 
ed to  conform  to  the  west  line  of  said  lot 
Eighth.  That  the  plan  of  Charles  Lloyd's 
addition  to  MontoursvlUe,  to  which  refer- 
ence is  made  In  the  deeds  of  1851  and  1867, 
shows  the  lot  on  the  northwest  comer  of 
Ualn  and  Mill  streets  to  be  B2  feet  wide  on 
Main  street,  with  a  depth  of  208  feet,  more 
or  less,  to  an  alley,  and  of  a  width  on  said 
alley  of  abont  S9  feet;  said  lot  being  bound- 
ed eastwardly  by  the  street  now  called  'Mill 
Street'  And,  further,  that  the  deed  from 
Bmner  and  wife  to  William  Wearer  is  for 
lots  52  feet  in  width  and  208  feet  in  depth, 
nnmbered  10  and  11  on  said  plat  Ninth. 
That  according  to  the  plan  or  plat  of  the  lots 
In  the  borough  of  MontoursvlUe  the  lots  were 
of  the  siae  62  feet  wide  and  208  feet  deep. 
Tenth.  That  shortly  after  the  death  of  the 
testator  the  defendanta,  as  executors  of  Wil- 
liam Wearer,  deceased,  delivered  possession 
to  Annie  Updegraff,  the  i^lntUf,  of  lot  Mo. 
9  of  Charlea  Lloyd's  addition  to  the  borough 
of  HontouraTllle,  at  tbe  northwest  comer  of 
Main  and  Mill  streets,  having  a  frontage  on 
Main  street  of  52  feet,  and  a  depth  of  208 
feet  bounded  eastwardly  by  MlU  street; 
that  the  said  plaintiff  continued  in  possession 
QDder  said  will  until  about  the  month  of 
May,  1899,  when  she,  with  her  husband,  Wil- 
liam Updegraff,  sold  the  said  lot  of  land  to 
Harry  S.  Weaver,  who  entered  Into  posses- 
sion before  the  -beginning  of  this  suit  and 
has  continued  in  possession  from  then  until 
DOW.  Eleventh.  That  in  the  absence  of 
proof  to  the  contrary,  a  'lof  in  a  city  or  bor- 
ough has  a  well-recognized  meaning,  gov- 
erned by  the  plan  or  plat  of  the  municipality, 
.  and  that  the  will  of  the  testator  must  be  con- 
strued in  accordance  with  common  parlance. 
Twelfth.  That  the  devise  to  Annie  Updegraff 
by  the  last  will  and  testament  of  Wllllaln 
Weaver,  deceased,  of  the  lot  of  land  on  the 
northwest  comer  of  Main  and  Mill  streets, 
rested  in  her  upon  the  death  of  the  said  tes- 
tator lot  No.  9  of  the  Charles  Lloyd  addi- 
tion to  the  borough  of  MontoursvlUe,  having 
a  frontage  of  52  feet  on  Main  street  and  a 


depth  of  206  feet,  more  or  less,  to  an  alley, 
and  a  width  on  said  alley  of  about  89  feet 
said  lot  being  bounded  on  the  east  by  Mill 
street;  and  that  such  devise  was  limited  to 
the  lot  of  land  described  in  this  paragraph. 
Thirteenth.  That  it  appearing  by  the  uncon- 
tradicted evidmce  in  the  case  that  the  plain- 
tiff, with  her  husband.  William  Updegraff, 
conveyed  the  said  lot  of  land  on  the  north- 
west comer  of  Main  and  Mill  streets  to  Har- 
ry S.  Weaver  before  the  beginning  of  this 
suit  and  put  the  vendee  In  possession,  the 
plaintiff  cannot  recover,  and  the  court  la  re- 
spectfully requested  to  And  for  the  defend- 
ants." 

J.  F.  Strleby,  tar  appellant  H.  a  Me- 
Oormick  and  S.  T.  McCormick,  for  appellees. 

FEB  GURL^IM.  While  the  findings  of 
fact  and  the  conclusions  of  law  were  assail- 
ed by  the  plaintiff,  there  was  nothing  In  the 
testimony,  or  in  the  cases  cited,  which  in  any 
degree  qualified  either  of  them.  It  is  a  fair 
and  Just  inference  from  the  testimony  and 
the  law  applicable  to  it  that  the  conclusion 
arrived  at  by  the  learned  court  below  har- 
monizes with  the  devise  to  Annie  E.  Upde- 
graff of  lot  Mo.  9.  It  was  the  "lot  of  land 
and  buildings  situate  at  the  northwest  coma: 
of  Main  and  Mill  streets"  that  was  devised, 
and  not  the  other  lots  of  land  which  the 
testator  purchased  long  after  he  acquired 
lot  Mo.  9.  They  formed  no  part  of  that  lot 
but  were  distinct  from  It  each  having  a 
frontage  on  Main  street  of  52  feet  and  a 
depth  of  208  feet  There  were  three  lots  of 
land  on  the  plan  or  plot  in  the  borough  which 
belonged  to  the  testator,  and  "the  lot  of  land 
and  buildings  situate"  as  aforesaid  was  the 
comer  lot  which  was  devised  to  Annie  E. 
Updegraff.  The  testator  died  on  or  abont  the 
14th  of  March,  1894,  and  shortly  after  the 
executors  delivered  possession  to  the  devisee 
of  lot  Mo.  9.  This  lot  was  sold  by  her  In 
May,  1899,  to  Henry  S.  Weaver,  who  entered 
into  possession  before  the  instltuti<m  of  this 
suit  The  suit  was  tried  by  the  late  Judge 
Metzger,  whose  clear  and  concise  opinion  af- 
fords a  complete  answer  to  the  devisee's  un- 
reasonable and  unjust  claim.  Judgment  af- 
firmed. 


ROQHRS  V.  CITY  OF  WILMAMSPORT. 

(Supreme  Ooart  of  Pennsylvania.    May  27, 

1901.) 

DEPBCnVB  SIDEWALK— NOnCB. 

A  dty  is  not  liable  for  injury  from  a  de- 
fective sidewalk,  it  not  having  had  actual  no- 
tice of  the  defect  and  there  being  no  evidence 
from  which  constructive  notice  could  be  infer- 
red, the  sidewalk  having  been  repaired  l8  days 
before  the  accident  and  there  being  no  evi- 
dence as  to  when  it  again  got  out  of  repair. 

Appeal  from  court  of  common  pleas,  Ly- 
coming coimty. 

Action  by  Robert  Rogers  against  the  dty 
of  WUllamsport     Judgment  for  defoidant 

Plaintiff  appeals.    Affirmed.      r"^^^^F^ 
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The  spfadoD  of  the  conrt  belcrw  on  ntaatag 
to  take  off  the  nonsuit  !■  aa  toUows  (Beed, 
P.  J.): 

"This  sott  was  broogbt  to  roovver  dam- 
agea  for  an  Injury  received  by  a  fall  on  a 
■Ide^alk  In  the  d^eodant  city,  which  fall, 
the  plaintiff  alieges,  was  due  to  the  select 
of  the  defendant  to  cocereise  a  proper  8upei> 
Tision  over  said  sidewalk.  At  the  coBcluaion 
of  the  plaintiff's  testimony  a  nonsuit  iras 
granted  becanse  the  evidence  tailed  to  fix 
the  defendant  with  responsibility  for  the  ac- 
cident, and,  moreover,  because  It  disdosed 
D«KH8«BGe  on  the  ipart  of  the  plalntur.  The 
sidewalk  on  which  the  plaintiff  fell  Is  in  an 
outlying.  dlBtrlct  of  the  city,  and  at  the  place 
of  the  accident  there  .is  a.  break  in  its  oon- 
tlnulty.  Mr.  Voenelda,  two  or  three  years 
before  Ike  accldmt,  had  laid  a  flagstone 
walk  in  -front  of  his  propwty,  and  at  that 
time  raised  the  level  of  hto  pavement— vvri- 
oosly  eeumated  by  the  ptatatltTs  witnesses 
from  three  to  six  Inchee— above  the  level 
oC  the  sidewalk  in  front  of  the  Hayes  proper- 
tr,  which  adjoined  the  Voenelda  property  on 
the  south.  This  offset  of  six  inches  or  less 
tai  the  -pavement  was  modified  and  lessened 
by  nailing  a  plank  crosswise  on  top  of  the 
Hayes  plank  walk  up  against  the  end  of 
the  Voenelda  pavement,  making,  as  the  plain- 
tiff expressed  it,  'a  kind  pf  double  offset.' 
The  plaintiff  lived  In  this  locality,  and  was 
perfectly  familiar  wtth  this  construction. 
He  had  passed  over  It  In  daylight,  gcdng 
south,  a  few  hours  before  the  accident.  At 
that  ttane  he  did  not  observe  any  change 
In  Its  omdttlon.  On  Ids  Tetorn  home,  after 
dark,  his  foot  camght  under  the  IhMBBtone 
walk,  and  threw  trim  down,  reeolttng  in  the 
{njuiy  eomplateed  of.  After  the  accident  he 
dlscerered  that  the  plank  spoken  of  had  been 
removed,  and  that  this  was  the  occasion  of 
tats  foot  going  under  the  'flagstone,  and  of 
his  being  thrown  down  as  stated.  A  refer- 
'Once  to  the  plaintltTs  testimony  on  this  sub- 
ject will  make  this  dear.  Upon  his  examin- 
ation in  chief  be  testified  as  follows:  "Q. 
What  was  the  -exact  date  -when  your  Injuries 
were  received?  A.  September  28th,  Thurs- 
day night.  Q.  What  year?  A.  1880.  Q. 
And  you  have  stated  about  eight  or  half  past 
eight  o'clock  in  the  evening  you  were  at 
that  store?  A.  Yes,  sir;  I  was  at  that  store. 
Q.  What  time  did  yon  leave  that  store  tor 
your  home?  A.  Indeed,  I  can't  testify  to 
what  time,  but  some  time  in  the  neighbor- 
hood of  half  past  eight,— along  there.  It 
'  might  have  been  a  little  later,  and  it  may 
not  be  that  late.  That  is  as  near  as  I  can 
telL  Q.  Who  was  with  yon  when  you  left 
the  store?  A.  Mr.  Haldeman  and  Mr.  Brast- 
er.  Q.  What  kind  of  a  night  was  this?  A.  It 
was  dark,  and  kind  of  sprinkling;  rainy, 
.misty.  Q.  When  you  left  the  store,  where 
did  yon  go?  A.  Right  up  this  street  (indi- 
cating on  map).  Q.  What  street?  A.  Race. 
Q.  Where  were  you  going?  A.  Right  to  this 
spot,— home.    Q.  Kow  state  what  happened 


to  ywB.  First,  what  aide  of  the  street  were 
you?  A.  This  side.  Q.  What  aide  ^A  that? 
A.  West  side.  Q.  What  happened  to  yon  on 
your  way  home?  A.  We w«re  walking  along 
there,  and  when  I  cot  to  this  Jonodon  mj 
foot  went  under  that  ofhet,  and  threw  me. 
Q.  Tour  foot  went  nnder  the  eC!bet?  A.  Yei, 
air.  "  *  *  Q.  What  was  the  conditiao  of 
this  sidewalk  where  the  injury  ocoarredT 
Describe  it  to  the  Jury.  A.  I  woaid  coaalder 
It  as  pretty  bad  condition.  iQ.  Deacnlbe  it 
to  the  Jury.  A.  Well,  tliis  sidenvalk,  where 
this  prc^erty  is  here—  Q.  Whose  property  Is 
that?  A.  Mr.  Voenelda's.  IQ.  What  kind  of 
a  walk  was  there?  A.  A  .good  flagstone 
pavement  Q.  What  kind  of  a  walk  was  tai 
front  of  the  adjotailng  property?  A.  Good, 
eld,  womout,  rotten  plank.  Q.  Was  there 
aay  difference  between  the  grade  of  those 
two  walks?  A.  I  Judge  between  ftonr  and 
six  'inches.  I  never  measured  it  Q.  Which 
was  the  higher  of  the  two  walks?  A.  Mr. 
Voenelda's.  Q.  Have  you  ever  seen  any  pie- 
caotion  taken  th«e  to  avoid  an  injury?  A. 
No,  sir.  Q.  by  the  Court:  Four  to  six  laehea 
In  height?  A  Yes,  sir.  Q.  by  Mr.  Spencer: 
When  yon  came  akmg  there,  and  your  foot 
went  under  the  offset,  what  did  yon  aiean? 
A.  Why,  they  had  a  plank  aaited  on  top  of  I 
tlxls  sidewalk,  op  against  this  effbet,  and  that  j 
had  been  removed  away  from  there,  and  I 
didn't  know  that  the  plank  was  not  tliefe, 
and  that  is  what  made  that  hrte  for  my  foot 
to  go  nnder.  When  the  ^aak  was  there, 
it  was  a  Idnd  of  double  offset  .Q.  Wliere 
is  this  hole?  A.  Bight  under  the  Joining 
linoL  Q.  Under  the  flagstone?  A.  Tee,  sir. 
*  *  *  Q.  How  long  was  this  sidewalk  In 
this  condition  yon  have  deacribed?  A.  In- 
deed, I  don't  know.  I  never  aaw  a  very 
good  walk  there.  Q.  Do  you  know  when 
this  stone  walk  was  put  dowa?  A.  Mr.  Voe- 
nelda's? Q.  Tea,  sir.  A.  No,  I  don't  know. 
I  think  It  was  down  probably  two  -or  three 
yeacB.  Q.  How  lang  before  your  accident 
occurred?  A.  A  couple  of  years  anyhow,  I 
would  think.  Q.  Had  that  offset  been  in 
that  condition  ever  sinee  the  Voatelda  side- 
walk bad  been  put  down?  A.  Yea,  with  the 
exception  that  that  plank  wasn't  loose  all 
the  time.'  On  cross-examination  the  witness 
said:  'Q.  Now,  tell  us  again  Jnst  how  you 
felL  A.  Well,  the  flrst  thing,  I  was  walking 
along,  and  I  stepped  with  my  foot  nnder  this 
offset  and  it  threw  me,  all  doubled  up  in  a 
bunch,  on  Mr.  Voenelda's  flagstone  pave- 
ment Q.  The  offset  was  from  four  to  six 
laches?  A.  I  would  Judge  so.  I  never  meas- 
ured it  I  don't  luiow.  •  •  •  Q.  What 
force  impelled  you  forward  there  at  that 
time?  A.  This  offset  and  getting  nay  foot 
fast  Q.  You  got  your  foot  Cast?  A.  Yea, 
and  threw  me.  Q.  Yen  aay  yon  tM  for- 
ward, and  fell  on  yonr  sltoulder?  A.  I  struck  , 
on  my  l^t  shoulder.  *  *  *  Q.  When  did  ' 
you  first  discover  this  particular  defect  in 
this  sidewalk,  which  you  say  caused  your  In- 
Jury?  A.  I  know  that  offset  has.  been  thers 
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tree  since  tbe  flagstone  pavemsat  baa  beea 
dovn,  but  I  didn't  know  tbe  planic.  waa  loose 
that  waa  nailed  on  top.  Tbe  offset  bna  be<ffi 
there,  I  Judge,  for  two  or  three  years.  Q. 
How  long,  to  your  knowledge,  bad  this  place 
been  dangerous  before  tbls  Injury  occurred? 
A.  Bver  since  that  flagstone  paTement  bas 
been  down  that  stumbling  block  bas  been 
there.  •  •  •  Q.  And  you  knew  It  was  In 
bad  repair,  as  you  say?  A.  I  knew  that  off- 
set was  tbere,  but  I  didn't  know  that  there 
was  a  bole  there.  Q.  Did  anybody  else? 
A.  I  don't  know.  Q.  If  that  bote  bad  been 
there,  you  would  hav«  dlscorered  It  waiUng 
over  It  twice  a  day?  A.  I  doB^  knew  bow 
long  that  bole  bad  been  there.  I  never  saw 
it  before.  *  *  *  Q.  Had  tbls  sidewalk  In 
front  of  the  Hayes  pcoper^  been  (repaired 
■ay  time  during  tbe  snmmer  of  1696,  prior 
to  the  time  yon  recelTed  your  Injury?  A. 
I  couldn't  ttil  yoa.  They  might  maybe  have 
nailed  the  plank  down.  Q.  I  don't  want 
might.  A.  Well,  I  don't  know.  Q.  But  you 
do  swear  It  was  out  of  repair  all  tbe  time? 
A.  Just  as  I  told  you,  yes.  Never  saw  a 
sidewalk  there  fit  to  travel  on.  Q.  It  was 
not  fit  to  travel  on  from  the  1st  of  April 
asUl  you  got  Injured?  A.  I  mean  that  off- 
Kt  Q.  That  la,  there  was  an  offset  there? 
A.  Yes,  sir.  Q.  And  that  is  what  you  aie 
complaining  of?  A.  Yes,  sir.  I  am  com- 
plalalng  Just  where  I  got  injured.  Q.  by  tbe 
Court:  When  yon  say  the  sidewalk  was  oat 
of  repair,  do  you  mean  because  there  was 
■a  offset  ttiere?  A.  Yes,  sir;  and  there  were 
a  couple  of  plank  broke  in  it  Q.  by  Mr. 
Beardon:  EUs  honor  has  asked  you  this  ques- 
tion, and  I  want  to  know  too.  You  are  com- 
plaining abont  this  sidewalk  being  out  of  re- 
pair? A.  Yes,  sir.  Q.  Now  we  want  to 
know  bow  it  was  out  of  repair?  A-  Well, 
baring  that  offset  there,  and  those  loose 
plank.'  Harry  Braster,  who  was  with  the 
plalntift  at  the  time  of  the  accident,  testi- 
fied regarding  it  as  follows:  'Q.  Were  you 
with  him  (plaintiff)  when  this  accident  oc- 
curred? A.  Yes,  sir.  Q.  Where  did  It  take 
place?  A.  Right  where  that  offset  Is  on 
Bace  street,  in  front  of  Mr.  Hayes'  place 
tM  Mr.  Toenelda's.  Q.  What  happened  at 
that  place  that  night?  A.  Mr.  Rogers  and 
Mr.  Haldeman  were  walklug  and  talking, 
and  I  waa  behind,  and  Mr.  Rogers  fell; 
caught  bis  foot  in  the  offset  there,  and  felL' 
Kr.  Haldeman  described  tbe  accident  as  fol- 
lows: 'Q.  Were  you  with  him  (plaintiff)  at 
the  time  the  accident  complained  of  occur- 
red? A.  Yes,  sir.  Q.  State  where  tbls  took 
Idace;  A.  I  don't  know  exactly.  I  don't 
know  the  upper  party's  name.  But  where 
Mr.  Hayes'  property  is— between  Mr.  Hayes' 
property  and—  Q.  Mr.  Yoenelda's?  A.  Yes, 
dr.  Q.  State  what  iiappened  at  that  place 
oa  this  night  in  question.  A.  Well,  we  were 
walking  s*de  by  side,  and  came  to  this  offset 
in  Qie  sidewalk,  and  be  fell  and  hurt  blm- 
Mlf.'  From  the  foregoing  testimony  it  clear- 
ly appears  that  the  accident  which  befell 


the  plaintiff  was  dne  to  the  removal  of  the 
plank  which  liad  been  nailed  crosswise  on 
top  of  tbe  Hayes  walk  where  it  Joined  the 
Yoeneida  flagstone  walk,  and  by  means  ot 
which  the  feet  of  pedestrians  were  prevent- 
ed from  going  under  the  flagstone  walk, 
which,  was  tbe  occasion  of  tbe  plaintiff  being 
thrown  down  and  injured.  It  may  well  be 
doubted  whether  tbe  original  construction 
waa  of  such  character  as  to  require  tbe  sub- 
miseioo  of  the  question  of  whether  it  was  a 
negligent  construction  or  not  to  a  Jury.  Rot- 
sell  V.  Borough  of  Warren,  10  Pa.  Super. 
Ct  283.  But,  if  it  be  conceded  that  it  would 
t>e  a  question  for  a  Jury  in  the  case  of  one 
injured  thereby,  non  constat  that  the  acci- 
dent in  this  case  was  occasioned  by  it.  It 
Is  not  alleged  that  the  defendant  bad  actual 
notloe  of  the  displacement  of  the  plank 
which  caused  the  accident,  and  there  is  no 
evidence  from  which  constructive  notice  can 
be  inferred.  Hence  negligence  in  this  re- 
spect cannot  be  attributed  to  the  defendant, 
and  tbls  is  tbe  only  actionable  negligence 
shown. 

"It  was  suggested  on  the  argument  that 
the  remarks  and  rulings  of  the  court  during 
the  progress  of  tbe  trial  tended  to  mislead 
,  oounael  regarding  what  was  to  be  considered 
as  constituting  tbe  defendant's  negligence 
In  this  case.  We  regret  any  misapprehen- 
sion on  the  part  of  counsel,  whether  Justified 
fey  our  rulings  or  not  but  it  is  not  apparent 
that  a  more  favorable  presentation  of  tbe 
case  could  be  made  than  bas  been  made. 
The  case  was  well  and  ably  tried,  and  coun- 
sel for  plaintiff  have  no  ground  for  assuming 
any  aeg^ect  or  omission  on  their  part  to 
fully  develop  tbe  facts.  They  indulge  the 
hope,  however,  that,  if  a  nonsuit  were  taken 
off,  they  might  be  able  to  show,  on  another 
trial,  tbe  displacement  of  the  plank  in  ques- 
tion for  such  a  length  of  time  before  the 
accident  as  to  affect  the  defendant  with 
constructive  notice  of  it.  But  the  testimony 
introduced  all  points  the  other  way.  The 
witness  dbaries  Best,  called  by  the  plaintiff, 
testlfles  that  he  served  a  notice  upon  tbe 
property  owner  regarding  this  plank  walk, 
and  that  it  was  repaired,  pursuant  to  this 
notice,  September  12,  1809.  There  is  noth- 
ing to  show  that  after  this  date,  or  between 
September  12tb  and  tbe  date  of  the  accident, 
September  28,  1899,  the  plank  nailed  on  top 
anu  across  the  end  of  the  plank  walk  where 
It  connected  with  the  flagstone  walk  had 
been  displaced  or  removed;  and  the  plaintiff, 
who  passed  over  tbe  walk  a  number  of  times 
between  these  dates,— the  last  time  only  a 
few  hours  before  the  accident,— did  not  ob- 
serve that  it  was  not  In  place.  That  discov- 
ery was  not  made  by  him  until  after  the 
acoident  And  it  must  be  borne  in  mind  that 
he  attributes  the  accident  to  the  absence  of 
this  plank  from  Its  wonted  i^ace.  Several 
witnesses  testify  that  they  stumbled  or  fell 
over  this  offset,  but  no  one  testifies  to  liavlng 
met  with  an  accident  of  any  kind  there  b«- 
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tweea  the  date  the  sidewalk  was  repaired 
and  tbe  date  of  the  accident  If  the  testi- 
mony of  some  of  these  witnesses  would  war- 
rant the  inference  that  the  plank  In  ques- 
tion was  occasionally  out  of  place  prior  to 
the  date  the  walk  was  repaired,  certainly 
It  would  not  warrant  the  inference  that  It 
was  out  of  place  after  the  walk  had  been 
repaired,  and  the  further  Inference  that  It 
had  been  continuously  out  of  place  a  suffi- 
cient length  of  time  before  the  accident  to  af- 
fect the  defendant  with  constructive  notice 
of  it  Upon  a  careful  consideration  of  the 
testimony,  we  fall  to  discover  any  evidence 
that  would  entitle  the  plaintiff  to  gro  to  a 
jury  on  the  question  of  the  defendant's  re- 
sponsibility tor  the  accident  which  occasion- 
ed his  Injuries. 

"It  is  also  earnestly  contended  that  the 
plaintiff  was  guilty  of  contributory  negli- 
gence, and  we  rather  emphasized  this  view  of 
the  case  in  granting  the  nonsuit  But  since 
listening  to  the  very  able  and  learned  argu- 
ment of  the  plaintiff's  counsel  on  this  branch 
of  the  case,  we  are  now  inclined  to  the  opin- 
ion that  the  evidence  would  require  the  sub- 
mission of  this  question  to  a  Jury.  But 
whether  It  would  or  not  the  plaintiff's  action 
must  fall  for  want  of  evidence  fixing  the  de- 
fendant with  negligence." 

W.  H.  Spencer  and  Clarence  L.  Peaslee, 
foe  appellant  John  J.  Beardon  and  T.  M. 
B.  Hicks,  for  appellee. 

PBB  CTTRIAM.  This  suit  was  brought  tD 
recover  damages  for  injuries  received  by  a 
fall  upon  a  sidewalk  In  the  city  of  Wllllams- 
port  On  the  trial  of  the  case,  and  at  the 
close  of  the  evidence  on  which  the  plaintiff 
relied  for  a  recovery  of  damages  for  injuries 
received  by  his  fall,  the  defendant's  counsel 
moved  for  a  compulsory  nonsuit,  which  was 
allowed  by  the  court  It  clearly  appears  in 
the  opinion  of  the  court  refusing  to  take  off 
the  nonsuit  that  the  city  was  not  in  any 
sense  responsible  for  the  plalntifTs  falL  It 
was  plainly  stated  in  said  opinion  that  It 
was  not  alleged  that  the  defendant  had  actual 
notice  of  the  displacement  of  the  plank  which 
caused  the  accident  and  that  there  was  no 
evidence  from  which  constructive  notice 
could  be  Inferred.  The  result  was  an  af- 
firmance of  the  nonsuit  and  an  appeal  by 
the  plaintiff  to  this  court  A  careful  reading 
of  the  testimony  In  the  case  shows  that  the 
conclusion  of  the  court  was  completely  war- 
ranted by  It  The  uncontradicted  evidence 
was  that  the  city,  through  Its  officials,  noti- 
fied the  property  owner  to  repair  the  side- 
walk; that  the  notice  was  served  upon  him 
In  July  or  August  and  the  sidewalk  was  re- 
paired on  the  12th  of  September,  or  18  days 
prior  to  the  plaintiffs  fall.  There  was  no 
actual  orconstinictlve  notice  of  nonrepair  dur- 
ing that  period.  No  negligence  was  prop- 
•riy  Imputed  to  the  city,  and  there  was  some 


evidence  tending  to  establish  contributory 
negligence  on  the  part  of  the  plalntUE.  Judg- 
ment affirmed. 


MADDBN  T.  PBNN  ELBOTBIC  LIGHT  00. 

et  al. 

(Supreme  Court  of  Pennsylvania.    May  2T, 

1901.) 

FORBION     CORPORATIONS  —  INTERNAI<    lUN- 

AOBMBNT-^rVRISDIOTION. 

The  court  will  not  take  Jurisdictioa  of 
matters  relating  to  the  internal  management  of 
a  foreign  corporation  on  a  dispute  between  It 
and  one  or  more  of  its  stockholders. 

Appeal  from  court  of  common  pleas,  Phila- 
delphia county. 

Suit  by  James  Madden,  administrate  of 
Stephen  Madden,  deceased,  against  the  Penn 
Blectric  Light  Company  and  another.  De- 
murrer to  bill  was  sustained,  and  plaintiff 
appeals.    Affirmed. 

Following  Is  a  synopsis  of  the  bill:  "The 
plalnttfTs  bill  Is,  In  substance,  a  bill  by  a 
minority  stockholder  In  the  Penn  Electric 
Light  Company,  a  New  Jersey  corporation, 
against  another  corporation,  the  Philadelphia 
Electric  Company,  which  is  alleged  to  own 
or  control  a  majority  of  stock  of  the  Penn 
Company,  to  which  bill  the  Penn  Company 
is  also  made  a  party  defendant  The  bill 
avers  that  the  entire  property  of  the  Penn 
Company  consists  of  certain  underground  con- 
duits built  in  the  streets  of  Philadelphia  for 
the  transmission  of  electric  light  heat  and 
power;  that  said  conduits  were  built  under 
licenses  granted  to  the  Penn  Company  by 
the  councils  of  the  city  of  Philadelphia;  and 
that  the  company's  licenses  to  build  these 
conduits,  and  the  right  to  use  them  or  to 
rent  them,  are  of  great  value,  and  are  rea- 
sonably worth  the  par  value  of  all  its  stock, 
to  wit  ^00,000.  The  bill  further  avers  that 
the  Philadelphia  Electric  Company,  a  minor- 
ity stockholder,  keeps  in  control  of  the  Penn 
Company  a  management  which  fraudulently 
keeps  Idle  all  of  the  conduits,  ezc^>t  certain 
of  them  which  are  used  by  the  X^dlaon  S3ec- 
trlc  Light  Company,  a  corporation  which  Is 
also  alleged  to  be  controlled  by  the  Philadel- 
phia Electric  Company,  and  to  this  end  elect- 
ed one  A.  J.  De  Camp  president  of  the  Penn 
Company,  upon  the  understanding  that  he 
would  refrain  from  obtaining  renters  for  the 
unused  conduits,  that  he  would  so  maintain 
the  new  .conduits  for  the  use  of  the  Eldison 
Company  that  it  would  be  Impracticable  to 
rent  to  other  renters  the  unused  conduits, 
and  that  he  would  refrain  from  carrying  (« 
any  business  whatever,  except  with  the  Edi- 
son Company.  The  bill  avers  that  by  this 
means  the  Philadelphia  Blectric  Company 
has  prevented  the  Penn  Company  from  hav- 
ing any  other  renter  of  its  c<»idults  than  the 
Edison  Company,  and  thereby  has  prevented, 
and  still  prevents,  the  Penn  Company  from 
earning  a  large  revenue.    The  prayer  of  the 
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bill  la  that  tbe  amount  of  the  loas  snatained 
by  the  Penn  Company  by  reason  of  the  al- 
leged frandulent  acts  of  the  Philadelphia 
Electric  Company  be  ascertained,  and  that 
the  Philadelphia  Electric  Company  be  ordered 
to  pay  the  same  to  a  receiver  to  be  appointed 
by  the  court,  and  that  the  court  make  such 
order  aa  to  the  distribution  thereof  by  the 
receiver  as  to  the  court  may  aeem  meet" 

James  W.  M.  Newlin,  for  appellant  R. 
Stuart  Smith  and  Charles  E.  Morgan.  Jr.,  for 
appellees. 

MITCHEm  J.  This  Is  an  efTort  to  avoid 
the  effect  of  the  decision  In  Madden  v.  Light 
Co.,  181  Pa.  617,  87  Aa  817,  by  variation  or 
oml88l(»  of  some  of  the  averments  of  the 
bill  In  that  case,  and  thus  to  get  a  rehearing 
of  the  same  matters.  But  the  substantial 
ground  of  action  is  the  same,  and  falls  within 
tbe  principle  of  that  case,— that  the  courts  of 
Pennsylvania  will  not  take  Jurisdiction  of 
matters  relating  to  the  internal  management 
of  a  foreign  corporation,  on  a  dispute  between 
such  corporation  and  one  or  more  of  its  own 
stockholders.    Decree  affirmed. 


la  re  BOYD'S  ESTATE. 

Appeal  of  BBAY  et  al. 

(Supreme  Oonrt  of  Pennsylvania.    May  27, 

1001.) 

TRUSTS-FAILURB   OF   PURPOSB!-PBRPBTUI> 

TIES. 

1.  Where  property  Is  given  by  will  In  trust  to 

gay  the  income  to  testator's  daughter  "during 
er  natural  life,  for  her  sole  and  separate  use, 
support,  and  maiutenance,  and  without  any 
control  of  any  husband  she  may  take,  and  her 
receipt  to  be  the  only  discharge  therefor,"  with 
remaliider  to  her  heirs,  or  such  persons  as  she 
may  appoint  the  sole  or  even  the  main  pur- 
pose of  the  trust  is  not  the  separate  use,  so 
that  though  the  separate  use  fails,  because  the 
daughter  was  not  at  the  time  of  the  execution 
of  the  will  or  the  death  of  testator  married  or 
contemplating  marriage,  the  trust  does  not  fail, 
with  the  result  that  she  takes  a  legal  estate. 

2.  There  is  a  failure  of  valid  appointment 
because  of  the  rule  against  perpetuities,  except 
as  to  the  extent  of  the  life  estate  to  the  son, 
and  the  gift  of  $25,000  on  his  becoming  25 
years  old,  provided  he  reached  that  age  within 
21  years  of  his  mother's  death,  where  one,  giv- 
en by  her  father's  will  an  equitable  life  estate, 
with  power  of  appointment  as  to  the  principal, 
gave  the  estate  to  a  trustee  to  pay  to  her  son 
the  income,  and  (25,000  of  the  principal  on  be- 
coming 25  years  old,  and  at  his  death  the  resi- 
due to  his  children  and  widow,  if  any,  in  such 
shares  as  he  should  appoint  by  will,  and,  in  de- 
fault of  appointment,  to  the  persons  entitled  to 
his  estate,  out  if  he  should  leave  a  widow  and 
no  children,  then  one-third  to  her,  and  the  rest 
to  other  persons  then  in  being. 

Appeal  tratu  orphans'  court  Philadelphia 
eonnty. 

In  the  matter  of  the  estate  of  Mary  Bray 
Boyd,  deceased.  From  a  decree  distributing 
the  fund  which  Daniel  Bray  had  by  his  will 
left  In  trust  for  Mary  Bray  Boyd  for  life, 
wltb  power  of  appointment,  Angeline  BI. 
Bray  and  others^  representing  the  interest  of 


tb»  children  of  William  K.  Bray,  deoeaaad, 
brother  of  Mary  Bray  Boyd,  appeal.   Affirmed. 


The  following  are  tbe  history  of  tbe 
and  the  opinion  of  the  court  below: 

History  of  the  case: 

"Daniel  Bray,  by  his  will,  devised  and  bo- 
queatbed  to  certain  persons,  as  trustees,  a 
moiety  of  his  residuary  real  and  personal  es- 
tate, 'in  trust  to  pay  the  rents,  interest  and 
income  thereof  to  my  daughter,  Maiy  Bray, 
during  her  natural  life,  tar  her  sole  and  separ 
rate  use,  support  and  maintenance,  and  with- 
out control  of  any  husband  she  may  take, 
and  her  receipt  to  be  the  only  discharge  there- 
for, and  after  ber  decease  for  the  use  and 
benefit  of  such  person  or  persons  aa  my  said 
daughter,  Mary,  shall  give  and  devise  the 
same  by  ha  will  in  writing  duly  executed; 
and,  for  want  of  such  will,  then  the  same  to 
go  to  her  heirs:  provided,  however,  and  1  do 
hereby  direct  the  said  trustees,  when  my  said 
daughter  Mary  shall  arrive  at  the  full  age  of 
twenty-one  years,  to  pay  to  her  ten  thousand 
dollars  out  of  her  share  absolutely.'  The 
daughter  at  the  time  of  the  making  of  tiila 
will  was  a  very  young  woman,  and  was  nei- 
ther then  married  nor  contemplating  mar- 
riage. She  married  William  Stokes  Boyd. 
By  her  will  she  gave  her  own  estate,  as  well 
as  that  over  which  her  father  had  given  her 
the  above  power  of  appointment  to  the  Fidel- 
ity Insurance,  Trust  &  Safe-Deposit  Compa- 
ny, In  trust  to  pay  over  the  income  to  her  son 
during  his  life.  She  then  provided:  'UpoD 
the  death  of  my  son,  leaving  surviving  him  a 
child  or  children,  or  issue  of  a  deceased  child 
or  children,  or  those  or  any  of  them,  and  a 
widow,  also,  then  to  hold  said  residue  to  and 
for  the  use  of  such  of  his  said  diUd,  children 
issue  of  a  deceased  child  or  children,  and 
widow,  as  the  case  may  be.  In  such  propor- 
tion and  }n  such  way  and  manner  as  my  son, 
by  his  last  will  and  testament,  or  any  writing 
in  the  nature  thereof,  shall  direct  limit  or 
appoint  and.  In  default  of  such  appointment 
then  to  hold  said  residue  to  the  use  of  such 
person  or  persons  as  would  be  entitled  to  the 
same,  and  in  such  shares  and  proportions  and 
for  such  estate  and  Interest  as  they  would 
respectively  be  so  entitled  under  the  laws  of 
Peuusylvania  aforesaid  in  case  my  son  died 
Intestate  possessed  and  tbe  lawful  owner  of 
said  residue  of  my  estate,  and  having  the 
absolute  domlnicm  thereof.'  She  further  di- 
rected that  in  case  the  son  should  die,  leav- 
ing, him  surviving,  no  child,  children,  or  Is- 
sue of  a  deceased  child  or  children,  but  a 
widow,  one-third  of  the  residue  should  b*' 
paid  to  said  widow,  and  two-thirds  of  the  net 
residue  In  equal  parts,  one  to  her  husband  ab- 
solutely, and  the  other  to  Daniel  Bray,  Lizzie 
K.  Bray,  William  K.  Bray,  and  Angeline  M. 
Bray,  children  of  her  deceased  brother,  Wil- 
liam K.  Bray." 

Opinion  of  the  cotirt  below  (Penrose,  J.): 

"The  equitable  life  estate  given  to  the  tea- 
tatrlz  by  the  will  of  her  father  did  not  cease 
to  be  equitable  merely  because  the  separate 
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OM  uinezed  to  It  failed  by  reason  of  tbe  fact 
t^t  sbe  was  not  at  tlie  time  of  Its  execution 
or  of  his  death  married  or  contemplating^ 
marriage.  Tbe  legal  estate  was  given  to 
trustees,  upon  whom  the  performance  of  ac- 
tive duties  wai  carefully  and  minutely  enjoin- 
ed,—duties  which  required  the  legal  estate 
to  remain  In  them<  ▲  s^jarate  use  requires 
no  activity  of  duty  on  tbe  part  of  the  trus- 
tee, and  is  created.  If  the  beneficiary  is  mar- 
ried at  the  time,  by  any  words  showing  tbe 
Intention  to  exclude  marital  autborlty  or  In- 
terierence  (Scott  t.  Bryan,  194  Pa.  41,  45 
Ail.  135);  but  tbe  truat,  while  unnecessary  to 
accomplish  this  part  of  the  testator's  inten- 
tion (and  he  is  presumed  to  ^ow  tbe  law  on 
tbe  sublect),  had  a  manifest  purpose  for 
which  it  was  neoassary,  vis.  the  prevention 
of  the  coalescence  of  tbe  life  estate  wUb  tbe 
remainder  to  heirs.  And  here,  again,  it  must 
be  presumed  that  he  knew  that  the  separate 
use  would  not  be  efficacious  unless  bis  daugh- 
ter should  be  married  when  the  will  became 
operative  (Neale's  Appeal,  104  Pa.  214,  decid- 
ing that  the  execution  of  the  will  was  the  d&- 
termlning  time,  could  not  have  been  antici- 
pated by  blm);  and  protection  in  that  case 
could  only  be  aflorded  by  preserving  tbe  re- 
mainder as  a  distinct  estate,  not  subject  to 
the  control  of  the  beneficiary  for  life.  In  con- 
struing wills,  courts  are  bound  to  give  effect 
to  every  word  and  provision  ('Ut  res  magis 
valeat  quam  pereat'),  wbere  no  rule  or  policy 
of  the  law  is  violated;  and  there  is  no  more 
right  In  this  case  to  say  that  the  sole  purpose 
of  the  father  in  giving  to  bis  daughter  an 
equitable  life  estate  was  to  create  a  separate 
use,  than  there  was  in  the  case  of  tbe  son, 
for  whom,  of  course,  a  separate  use  was  Im- 
possible, the  language  employed  in  each  case 
being  practically  Identical.  Indeed,  tbe  ne- 
cessity for  supporting  the  trust  is  stronger  In 
case  of  the  daughter  than  in  case  of  the  son. 
Irrespective  of  the  separate  use,  since  in  the 
former  it  is  expressly  provided  that  'her  re- 
ceipt' for  tbe  moneys  paid  by  the  trustees 
shall  'be  tbe  only  discharge  therefor,'— words 
which,  it  would  seem,  create  a  spendthrift 
trust  for  her  protection.  In  re  Stambaugh's 
Estate,  135  Pa.  585,  19  Atl.  1058;  Wlnthrop 
Co.  ▼.  Clinton.  196  Pa.  472,  46  AM.  435.  See, 
also,  Vaux  v.  Parke.  7  Watts  &  S.  19.  And 
tbls  in  Itself  fumisbes  an  unanswerable  rea- 
son for  tbe  separation  of  the  life  estate  from 
tbe  remainder.  Bife  t.  Geyer,  59  Pa.  393,  98 
Am.  Dec.  851.  In  this  view  of  the  case.  It 
becomes  identical  with  Wolflnger  v.  F^ll,  195 
Pa.  12,  14,  46  AU.  M2,  wbere  the  subject  is 
elaborately  considered  by  the  present  chief 
Justice.  See,  also,  In  re  Hemphill's  Estate, 
180  Pa.  95,  36  Atl.  409;  Uvezey's  Appeal, 
106  Pa.  201.  Tbe  i^ecise  point  was  decided 
in  Bacon's  Appeal,  57  Fa.  604,  in  an  opinlcm 
by  Judge  Strong,  where  a  trust,  with  active 
duties  on  tfie  part  of  the  trustee,  for  separate 
use  for  life  of  a  daughter,  with  remainder  to 
ber  heirs,  was  held  to  continue  after  the 
death  of  tbe  daughter's  husband,  as  it  would 


not  bave  doae  bot  for  sncb  dntlea  CSteacy  t. 
Bice,  27  Pa.  7S,  67  Am.  Dec.  447;  Koenig's 
Appeal,  67  Pa.  362;  also  an  <q;>lnion  by  Judge 
Strong),  and  tbe  Ufe  estate  sot  suite  wUb 
the  remainder  to  her  heirs,  tbe  dlstinctiaii  be- 
ing between  a  mere  dry  trust,  reqnlrVng  no 
duties  on  the  part  of  tbe  trustee  after  tbe 
purpose  of  tbe  trat  taas  ceased  (Xamall's 
Appeal,  70  Pa.  337),  and  a  trust  for  a  par- 
pose  which  continues  (Eaxp's  Appeal,  75  Pa. 
119;  Asbhurst's  Appeal.  77  Pa.  404).  'Utile 
per  Inutile  non  vltlatur.'  But  the  plain 
words  of  tbe  will  are  all  that  is  required  to 
show  that  tbe  creation  of  the  trust  for  sepa- 
rate use  was  not  tbe  only,  or  even  tbe  main, 
purpose  of  the  testator.  The  trustees  ore  di- 
rected to  pay  to  the  daughter  'during  her  nat- 
ural life,  for  her  sole  and  separate  use,  sup- 
port, and  maintenance,  and  without  any  con- 
trol of  any  husband  sbe  may  take^  and  her 
receipt  to  be  the  only  dischacge  tbesetat,' 
Thus  it  will  be  observed  the  taking  of  a  bus- 
band  Is  spoken  of  hypotbetlcally  and  contin- 
gently, as  an  event  which  may  or  may  not  i 
happen;  any  husband  sbe  'may'  take  (L  e. 
'In  case'  she  should  take);  but  tbe  payment  | 
is  to  be  during  tbe  whole  of  ber  natural  life, 
and  is  to  be  for  her  'support  and  mainte- 
nance,'—the  only  discharge  therefor  during 
ber  whole  natural  Ufe  being  'ker  receipt,' 
whether  she  'take'  a  husband  or  not.  This 
brings  the  case  directly  within  the  ruling  in 
Dunn's  Appeal,  85  Pa.  94,  98. 

"Assuming,  then,  that  the  daugbt»  bad 
but  a  life  estate,  her  right  of  disposition  was 
only  such  as  sbe  bad  under  the  power  of  ap- 
pointment conferred  by  the  father's  vrill,  and, 
to  the  extent  that  its  exercise  transgressed 
the  rule  against  perpetuities,  tbe  principal 
passed  at  her  death  to  ber  'heirs,'  as  purchas- 
ers. Her  will,  which  showed  ber  own  un- 
derstanding of  the  Interest  given  by  the  fa- 
ther, gave,  in  execution  of  tbe  power,  the  es- 
tate to  a  trustee,  to  pay  tbe  income  to  lier 
son  in  part  during  his  mioorlty,  and  tbe 
whole  when  he  became  of  age  for  life  (tSS,- 
000  of  tbe  principal  being  given  to  bim  abso- 
lutely at  the  age  of  twenty-five  yean);  at 
his  death  the  residue  to  bis  children  or  Issrae 
and  widow,  in  such  shares  as  be  should  ap- 
iwint  by  win,  and,  in  default  of  appointmeat 
to  tbe  persons  entitled  to  his  estate  mder  the 
intestate  laws.  But,  if  he  should  leave  a 
widow  and  no  issue,  then  one-tlilrd  to  such 
widow,  $1,000  to  tbe  Oblldren's  Hospital,  $1,- 
000  to  tbe  Southern  Home  tor  Friendless 
Children,  one-half  of  the  residue  to  ber  hus- 
band, and  one-half  to  the  children  of  her 
brother   designated    in    tbe    will,    in    equal 

shares.     The    original    testatw    died    , 

1&— ;  tbe  daughter  in  Januarr,  liS74;  her 
husband.  May  4,  1898;  and  her  son,  Febru- 
ary 22.  1900,  leaving  a  widow,  to  whom  be 
bequeathed  his  entire  estate,  but  no  cbildno 
or  issue.  The  life  estate  appointed  to  ttie 
son,  and  also  tlie  gift  to  bim  of  |2>,009  opon 
attaining  the  age  of  twenty-flve  yeaia,  if  that 
event  occiured  within   twenty-one  yaan  of 
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Um  <leath  ot  his  moUiet,  the  donee  i>f  the 
iwwer,  hut  not  otherwise,  do  sot  Infrloce  the 
rule  against  perpetuities.  Gray,  Peip.  !|  2S2, 
323;  In  re  Lawrence's  Estate,  136  Fa.  304, 
20  AtL  521.  XL  L.  R.  A.  85,  20  Am.  St  Rep. 
925.  But  the  appointment  to  the  widow  and 
nnbom  children  of  the  son  was  clearly  bad, 
as  the  Appointees,'  by  possibility,  might  not 
come  Into  being  within  twenty-one  years  aft- 
er the  death  of  the  donee.  But  are  the  limita- 
tions to  persons  in  being  in  her  lifetime,  of 
ascertained  porUons  of  the  estate,  to  be  re- 
garded as  Tested,  and  thus  saved  fwm  the 
operation  of  the  rule  against  remoteness?  If 
they  were  given  simply  in  default  of  the  exe- 
cntlea  of  a  power  conferred  Hpon  the  prior 
taker,  they  would  be  regarded  as  vested,  sub- 
ject to  being  devested,  and  the  gift  would  be 
valid.  4  Kent,  Gomm.  Mi.  324;  Perry, 
Trusts,  I  250.  But  where  Interests  «re  lim- 
ited, not  simply  in  default  of  the  ^ecutlon  of 
&  power,  but  on  the  failure,  also,  of  a  prior 
contingent  estate,  they  are  contingent .  Thus, 
In  a  devise  to  B.,  who  Is  unmarried,  for  life, 
remainder  to  his  children,  but.  If  he  dies  with- 
out cUldren,  to  C.  (which  is  precisely  this 
case),  Doth  remainders  are  contingent,  though 
that  to  B.'s  children  may  become  vested 
when  a  child  is  born,  subject  to  open  .and  let 
in  after-born  children.  Doe  t.  Perryn,  3 
Term  R.  484;  4  Kent  Comm.  205;  Woelp- 
per's  Appeal,  126  Pa.  562,  17  Atl.  870.  In  the 
present  case,  children  of  the  son,  had  there 
been  any,  could  not  have  taken  under  the 
primary  ai^mintment  to  .them,  because  of  tiie 
rule  against  perpetuities;  and  yet  If  the  lim- 
itation to  persons  .In  being  were  good,  the 
latter  would  take  to  the  exclusion  of  the  son's 
children,  which  would  be  a  perversion  of  the 
will  of  the  donee,  and  certainly  not  In  accord- 
ance with  her  intentions.  It  follows  that 
tbere  was  a  failure  to  make  a  valid  appolntr 
ment  esospt  to  the  extent  of  the  life  estate 
to  the  son,  and  the  gift  to  bim  of  $25,000  if 
he  reached  the  age  of  twenty-flve  years  with- 
in twenty-one  years  of  his  mother's  death, 
and  that  as  to  anything  beyond,  the  estate 
of  the  original  testator,  so  far  as  it  is  includ- 
ed In  the  acoonnt  passes  under  his  will  to  the 
daughter's  'heirs.'  Who  are  her  'heirs'?  Her 
husband  and  son  survived  her,  and  the  for- 
mer, where  the  subject  of  the  gift  Is  persbn- 
*alty.  Is  Included  in  a  llmltatloB  to  the  heirs 
of  the  wife.  Gibbons  v.  Falrlamb,  26  Pa. 
217;  Eby's  Appeal,  S4  Pa.  241.  The  distribu- 
tion should,  therefore,  subject  to  the  gift  of 
$25,000,  If  valid  and  not  already  paid,  be  one- 
balf  to  the  personal  representatives  of  the 
husband,  less  collateral  Inheritance  tax,  and 
one-half  to  the  personal  representatives  of  the 
son." 

John  Q.  Johnson,  for  appellants.  Samuel 
E.  Cavin  and  David  W.  Sellers,  for  appellee. 

PER  CTTRIAM.  The  decree  entered  by  tiie 
court  below  Is  affirmed,  cm  the  opinion  'Of 
Judge  Penrose.  Decree  affirmed  and  appeal 
dismissed  at  the  coats  of  the  appellanta. 


In  re  BOYD'S  BSTATB. 

<Sa]H%me  Oourt  of  Pennsylvania.    Hay  27t 

1901.) 

WnXS— RBHRS-WHO  tXmSTITUTH. 

Where  property  Is  given  by  will  In  trust 
to  pay  the  Inieonie  to  testator's  daughter  during 
her  life,  for  her  sole  and  separate  use,— the 
principal  on  her  death  to  go  to  such  persons  as 
she  may  appoint  and  in  the  absence  of  snch 
appointment  to  her  heirs, — her  husband,  in  the 
absence  of  appaiotment  Is  one  of  hw  heirs, 
as  to  the  persoaalty. 

Appeal  from  orphans'  (XMirt  PbUade^hla 
county. 

in  the  matter  of  the  estate  of  Mary  Bray 
Boyd,  deceased.  From  a  decree  distributing 
the  fund  which  Daniel  Bcay  had  by  his  will 
left  In  trust  for  said  llary  Bray  Boyd  Cor 
life,  with  power  of  appointment— the  princi- 
pal. In  case  of  failure  of  said  Mary  Bray 
Boyd  to  make  appointment  to  go  to  her 
heirs,— Mary  Bray  Boyd,  executrix,  widow, 
and  legatee  of  William  Stokes  Boyd,  Jr.,  son 
of  said  Mary  Bray  Boyd,  deceased,  appeals, 
alleging  error  In  the  distribution  to  William 
Stokes  Boyd,  husband  of  said  Mary  Bray 
Boyd,  deceased,  as  one  of  her  belra.  Af- 
.Armed. 

The  opbilon  of  the  court  below,  per  Pen- 
rose, J.,  Is  printed  In  the  report  of  the  same 
caae  on  aj;9eal  of  Bray  et  aL,  49  AtL  207. 

Samuel  B.  Cavln  and  David  W.  Sellers, 
for  appellant.    Richard  C.  Dale,  for  appellee. 

PER  CURIAM.  The  decree  entered  by 
!the  court  below  Is  affirmed,  ea  the  opinion 
of  Judge  Penrose.  Decree  affirmed  and  ap- 
peal diamlssed  at  the  costs  of  the  appellant 


MeNAIiLT  V.  METTROPOUTAN  UVB 

INS.  CO. 
(Supreme  Court  of  Pennsylvania.    May  27, 

1001.) 
LIFB  INBURANOB—BENBFICaABT. 
Where  application  for  life  insurance  names 
a  beneficiary,  the  insurer  has  ao  power  to  pay 
the  iuBurance  to  another,  uader  its  agreement 
in  the  policy  to  pay  to  the  person  or  persons 
designated  .in  a  condition  thereof,  providlag; 
"The  production  by  the  company  of  this  policy, 
and  of  a  receipt  for  the  sum  assured,  signed 
by  any  person  fumishing  proof  satisfactory  to 
the  company  that  he  or  she  ia  the  beneficiary, 
or  an  executor  or  administrator,  husband  or 
wife,  or  relative,  •  ♦  •  or  connection  by 
marriage,  of  the  assured,  shall  be  conclusive 
evidence  that  such  sum  has  been  paid  to,  and 
received  by,  the  person  or  persons  lawfully  en- 
titled to  the  same." 

Appeal  from  superior  court 

Action  by  Kate  McNally  against  Hm  Metro- 
politan  Life  Insurance  Company.  From  a 
Judgment  of  the  sup^or  court  reversing  a 
Judgment  for  defendant  it  appeals.  (Af- 
firmed. 

The  foHovrteg  Is  the  opinion  of  the  so- 
petior  court  (Orlady,  J.): 

"On  July  14,  1887,  Mary  R.  flnee  made  a 
I  signed  application  to  the  defen^mt  company 
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for  $600  Insurance  on  her  life,  wUcb  iraa  ac- 
cepted by  an  Indorsement  tbereon,  and  a 
policy  without  date  was  Issued  and  deliv- 
ered to  her.  On  July  28,  1809,  she  died  In- 
testate and  without  issue,  leaving  to  survive 
her  a  husband,  Andrew  Snee,  who  took  out 
letters  of  administration  on  her  estate.  The 
company  paid  the  amount  of  the  policy  to 
Andrew  Snee,  the  administrator,  upon  his 
making  proofs  of  her  death  in  the  form  re- 
quired by  the  company,  and  surrendering  to 
it  the  policy  and  premium  receipt  book.  In 
the  answer  to  the  ninth  question  In  the  ap- 
plication tor  Insurance,  'Name,'  etc.,  'of  per- 
son to  whom  benefit  is  to  be  paid,'  there  is 
written  the  name,  'Katie  R.  Dougherty.'  In 
the  case  stated  It  Is  agreed  that:  '(S)  The 
plaintiff,  Kate  McNally,  was  fonneiiy  Kate 
Dougherty,  and  as  such  Is  named  In  the  ap- 
plication aforesaid.  She  was  a  niece  of  the 
said  Mary  R.  Snee.  •  •  •  (2)  The 
premiums  upon  the  said  policy  were  paid  by 
the  said  Mary  B.  Snee,  and  by  her  husband, 
Andrew  Snee.'  In  announcing  the  death  of 
Mary  R.  Snee,  the  plaintiff  gave  notice  to 
the  defendant  as  follows:  'Several  years 
ago  she  took  out  a  policy  for  $600  in  your 
company,  and  it  has  always  been  understood 
that  I,  Kate  Dougherty,  was  the  beneficiary 
of  the  same.  If  such  proves  to  be  the  fact, 
I  desire  to  protect  my  claim.  It  is  possible 
that  the  husband  of  the  said  Mary  U.  Snee 
(Andrew  Snee)  may  present  a  claim.  If  it  is 
found  that  he  Is  the  beneficiary,  then  my 
claim  should  not  be  recognized;  but  if  I  am 
the  beneficiary  I  hope  you  will  give  my  claim 
your  kind  consideration.'  The  defendant 
subsequently  proceeded  to  pay  the  amount 
due  under  the  policy  by  a  check  drawn  to  the 
order  of  Andrew  Snee  and  Kate  R.  Dough- 
erty (Kate  McNally)  jointly,  but  this  wa«  not 
acceptable  to  the  claimants.  It  was  with- 
drawn, and  payment  was  then  made  to 
Andrew  Snee  as  the  duly-appointed  adminis- 
trator.' 

"The  appellee  frankly  states  the  case  to  be 
as  follows:  'The  only  question  for  decision, 
therefore,  is  as  to  the  company's  right  to 
n»ke  Choice  of  a  payee  when  the  applica- 
tion names  a  beneficiary.'  The  policy  pro- 
rides  that,  'In  consideration  of  the  repre- 
sentations and  agreements  in  the  printed  and 
WTlttai  application  for  this  policy,  •  •  • 
and  in  consideration  of  the  payment  to  the 
company,  •  •  •  doth  hereby  agree  to  pay 
to  the  person  or  persons  designated  in  con- 
dition fifth  hoeln  •  •  *.'  which  lain  the 
following  words,  to  wit:  'Condition  Fifth. 
The  production  by  the  company  of  this  policy, 
and  of  a  receipt  for  the  sum  assured,  signed 
by  any  person  furnishing  proof  satisfactory 
to  the  company  that  he  or  she  is  the  bene- 
ficiary, or  an  executor  or  administrator,  hus- 
band or  wife,  or  relative  by  blood,  or  connec- 
tion by  marriage,  of  the  assured,  shall  be 
conclusive  evidence  that  such  sum  has  been 
paid  to,  and  received  by,  the  person  or  per- 
sons lawfully  entitled  to  the  same,  and  that 


aU  claims  and  demands  upon  said  OHnpany 
under  this  policy  have  been  fully  satisfied.' 
The  policy,  and  a  receipt  signed  by  Andrew 
Snee,  administrator,  were  produced  by  tta« 
defendant,  and  are  made  part  of  the  case 
stated.  In  Pfaff  v.  Insurance  Ciio.,  141  Pa. 
562,  21  Atl.  663,  the  clause  determining  the 
authority  of  the  company  to  make  paymeat 
was  as  follows:  '(2)  The  company  may  pay 
the  sum  of  money  Insured  hereby  to  any  rela- 
tive by  blood  or  connection  by  marriage  of 
the  insured,  or  to  any  other  pason  appear- 
ing to  said  company  to  be  equitably  entitled 
to  the  same,  by  reason  of  having  incurred  ex- 
pense in  any  way  on  behalf  of  the  insured 
for  his  or  her  burial,  or  for  any  other  pur- 
pose; and  the  production  by  this  company  of 
a  receipt  book  signed  by  any  or  either  of 
said  persons,  or  of  sufficient  proof  of  sncb 
payment  to  any  os  either  of  them,  shall  t>e 
conclusive  evidence  that  such  sum  has  been 
paid  to  the  person  or  persons  entitled  hereto, 
and  that  all  claims  under  this  policy  have 
been  fully  satisfied.'  In  pursuance  of  the 
authority  and  discretion  given  to  and  re- 
served by  the  defendant  company,  payment 
was  made  to  the  mother  of  the  insured. 
This  was  deemed  a  grood  defense,  in  order  to 
prevent  Judgment  on  a  role  therefor  for  want 
of  a  sufficient  affidavit  of  defense.  In  affirm- 
ing the  action  of  the  court  below,  the  su- 
preme court  said,  'As  this  case  must  go  to 
a  Jury,  we  forbear  any  discussicHi  of  it  at 
this  stage  of  the  proceedings.'  In  Thomas 
T.  Insurance  Co.,  148  Pa.  684,  24  Atl.  82,  the 
same  insurance  company,  with  the  same 
clause  in  the  policy,  was  before  the  supreme 
court  In  regard  to  this,  it  was  said  tliat 
the  manifest  object  of  the  second  schedule 
of  the  policy  was  to  enable  the  company  to 
pay,  in  case  of  the  death  of  the  Insured, 
the  amount  of  the  policy,  without  the  ex- 
pense of  administration.  •  •  •  The  com- 
pany has  a  right  to  protect  itself,  with  the 
consent  of  the  assured,  against  trifling  and 
expensive  litigation.  *  *  *  It  is  for  the 
company  to  Judge  who  la  the  person  to  be 
equitably  entitled  to  the  money.  This  dis- 
cretion Is  vested  in  it  by  the  contract  be- 
tween the  parties.'  This  case  waa  followed 
In  Brennon  v.  Insurance  Co.,  170  Pa.  488,  82 
Atl.  1042,  where  the  same  clause  was  con- 
sidered, and  It  was  held  that  the  company, 
having  selected  the  persons  who  appeared  to 
be  equitably  entitled  to  the  insurance  money, 
might  pay  In  safety  to  the  persons  so  se- 
lected. These  cases  do  not  rule  the  i^esent 
one.  Here  we  have  a  very  different  provi- 
sion. The  application  designates  this  plain- 
tiff as  a  sole  beneficiary.  The  company  has 
nothing  to  do  with  determining  who  Is  'equi- 
tably entitled'  to  this  money.  No  discretion 
is  vested  In  it  by  the  contract  to  weigh  and 
decide  between  conflicting  worthiness,  and 
to  act  as  ctmduslve  Judge  of  Its  own  liability. 
Under  this  contract,  the  company  is  not  vest- 
ed with  such  discretionary  power  that  it 
'may  pay  the  sum  of  money  to  any  relativ* 
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by  Uood.  or  connection  by  marriage,  of  the 
Insured,  or  to  any  other  person  appearing  to 
the  company  to  be  equitably  entitled  to  the 
same.  •  •  •■  The  designation  of  Katje 
R.  Doagherty  In  tbe  application  of  Mrs.  Snee 
cannot  be  held  to  be  a  meaningless  sagges- 
tlon,  trhlch  was  to  be  overturned  after  her 
death  by  the  Judgment  or  cnprioe  of  persons 
who  were  strangers  to  her  motives  In  nam- 
ing the  beneficiary. 

"The  fact  that  part  of  the  premiums  were 
paid  by  her  husband  Is  of  no  moment,  since, 
if  made  by  him,  he  acted  as  a  voltmteer,  and 
not  In  pursuance  of  any  contract.  Besides, 
the  case  stated  does  not  show  whether  It  was 
big  own  money  or  that  of  the  Insured.  Nor 
does  the  provision,  the  production  of  the  pol- 
icy,' amount  to  a  condition  precedent  to  an- 
tliorlze  payment  to  a  particular  person.  It 
wonld  not  be  held  that  the  company  was  ab- 
solved from  payment  If  the  policy  had  been 
lost,  destroyed,  or  surreptitiously  withheld. 
The  undated  policy  Is  to  be  construed  with 
the  application  made  by  Mrs.  Snee,  and  by  it 
the  plaintiff  Is  the  first  person  designated  in 
condition  Sftfa  to  receive  the  money  upon  sat- 
isfactory proof  of  the  death  of  the  Insured. 
The  company  evidently  regarded  the  claim 
of  Mrs.  McNally  as  of  some  merit,  else  it 
wonld  not  have  tendered  its  check  in  pay- 
ment of  its  liability  to  her  order  Jointly  with 
tbe  administrator.  It  did  not  withhold  pay- 
ment or  pay  the  fund  into  court,  so  that  the 
claimants  could  have  their  rights  legally  de- 
termined, but  It  volunteered  to  decide  the 
question  for  them.  The  appellee  states  that 
'the  application  nominated  a  beneficiary,  but 
the  policy,  instead  of  imdertaking  to  pay 
that  beneficiary  alone  in  any  event,  undertook 
to  pay  that  beneficiary  or  one  of  a  number  of 
other  persona  designated,'  and  argues  that 
the  mention  of  a  beneficiary  In  the  applica- 
tion was  not  meant  to  be  absolutely  control- 
ling under  all  circumstances,  and  a  reasonable 
discretion— the  choice  of  payee— was  given 
the  company.'  The  plain  Intention  of  the  as- 
sured, as  expressed  in  the  application,  can- 
not be  defeated  in  this  manner.  The  appli- 
cation was  tbe  act  of  Mrs.  Snee.  She  was 
bound  by  its  statement  under  penalty  of  for- 
feiture of  the  policy.  It  is  not  to  be  severed 
from  the  undated  policy,  and  the  company 
was  ledprocally  bound  by  the  lerms  of  the 
■ppllcatlon  when  it  marked  It  'Accepted,' 
and  Issued  a  policy  which  was  founded  there- 
on. It  Is  nowhere  authorized  to  make  a  dif- 
ferent contract  for  the  applicant  In  the 
policy  the  designation  is  not  several  persons 
Jointly,  but  in  a  named  order,  and  the  per- 
son specified  in  the  application  is  given  prece- 
dence, disjoined  from  the  others  in  being  first 
named.  If  this  has  any  significance,  and  we 
think  It  has,  it  Is  evidently  an  adoption  by 
tbe  company  of  the  direction  in  the  applica- 
tion to  pay  to  Katie  R.  Dougherty. 

"The  doubt  in  regard  to  whom  the  money 
should  be  poid  is  of  the  company's  creation, 
and  the  application,  with  the  policy.  Is  to  be 


c<Histrued  most  strongly  against  the  insurer. 
Mrs.  Snee  had  the  iMwer  to  name  the  i^aln- 
tiff  OS  beneficiary.  She  did  it  directly  and 
unequivocally,  and  the  declaration  should  be 
construed  so  as  -to  give  effect  to  this  inten- 
tion. Bond  V.  Bunting,  78  Pa.  210.  The 
question  Is,  what  was  the  intent  of  the  as- 
sured? Thomeuf  v.  Knights  of  Birmingham, 
12  Pa.  Super.  Ct  196.  The  contract  Is  in 
writing,  and  so  far  as  It  goes  Is  the  measure 
of  the  rights  of  the  parties.  By  the  death  of 
Mrs.  Snee,  the  right  to  the  fund  vested. 
Katie  R.  Dougherty  (this  plaintiff),  having 
survived  the  insured,  as  the  first  nominated 
beneficiary  was  entitled  to  this  money  by  the 
express  direction  of  the  application,  which 
was  carried  forward  into  the  policy.  This 
construction  finds  support,  not  alone  in  the 
language  of  the  contract,  but  it  is  also  in  ac- 
cordance with  the  settled  policy  of  the  law. 
A  policy  of  life  Insurance  is  In  the  nature  of 
a  testament,  and,  although  not  a  testament, 
it  Is,  like  the  provisions  of  a  will,  to  be  liber- 
ally construed  in  favor  of  the  ones  who  may 
naturally  be  presumed  to  have  been  special 
objects  of  bounty.  Bolton  v.  Bolton,  73  Me. 
290;  In  re  Estate  of  Karch,  133  Pa.  84,  19 
AtL  311;  Brace  v.  Chartrand  (Oolo.)  26  Fac. 
152,  12  L.  R.  A.  209;  Hooker  v.  Sugg,  102  N. 
a  115,  8  S.  B.  919,  S  li.  R.  A.  217,  s.  c.  11 
Am.  St  Rep.  717,  and  notes.  It  Is  to  be 
Interpreted  as  the  Insured  understood  it  If 
all  points  of  tbe  contract  taken  altogether, 
will  admit  of  such  constructloD  (Eddy  t.  In- 
surance Co.,  66  N.  H.  27,  18  Atl.  80,  B.  C.  28 
Am.  St.  Rep.  17,  and  notes);  or  according  to 
the  fair  interpretation  of  the  parties  (Peters 
V.  Insurance  Co.,  14  Pet  99,  10  U  Bd.  871). 
'In  cases  of  doubtful  construction,  the  law 
leans  in  favor  of  an  at>8olute,  rathw  than 
a  defeasible,  estate;  of  a  vested,  rather  than 
a  conttngoit  one;  of  the  primary,  rather 
than  the  secondary,  intent;  of  the  first  lath- 
er than  the  second,  taker,  as  the  principal 
object  of  the  testator's  bounty."  Smith's  Ap- 
peal, 23  Pa.  0;  Jackson's  Appeal,  179  Pa.  77, 
36  AU.  156.  The  payment  to  Andrew  Snee 
did  not  operate  as  a  discharge  and  release  of 
the  obligation  under  this  policy.  The  as- 
signment of  error  is  sustained,  the  Judgment 
is  reversed,  and  Judgment  is  directed  to  be 
entered  in  favor  of  the  plaintiff  for  the 
amount  of  tbe  p<dicy,  with  Interest  and  costs." 

Hazard  Dickson,  for  appellant  John  J.  M- 
co<A  and  Thomas  R.  Blcock,  for  ap];>ellee. 

P£1R  CURIAM.  We  are  not  convinced  that 
the  superior  court  erred  in  reversing  the  Judg- 
ment entered  in  the  court  of  common  pleas, 
and  in  entering  a  Judgm«it  in  favor  of  the 
plaintiff  In  the  suit  The  provisions  In  the  pol- 
icy of  the  Metropolitan  Life  Insurance  Ck>m- 
pany  differ  materially  from  some  of  the  provi- 
sions in  the  policies  of  the  Prudential  Insur- 
ance Company.  It  cannot  fairly  be  said,  there- 
fore, that  they  are  alike  in  their  terms  and 
conditions.  In  the  policy  In  suit  the  present 
plaintiff  was  named  as  the  beneficiary,  and 
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tbsre  Is  no  snfllclent  caiue  shown  for  denying 
to  hec  tUe  gUt  Btte  was  apparently  entitled  to 
recelva.  We  therefore  dlsmiw  the  aaslgBr 
ments  of  error,  and  atBrm  the  Judgment  en- 
tered by  the  superior  courts  Judgment  aC- 
firmed. 


FROWEKT  v.  BLANK  et  aL 

(Supreme  Court  of  PennsyWania.    May  27, 

1901.) 

BBNSFIGU.L.    ASSOCIA.TION— INSOLVENCT— RB- 
CBIVER8— CREDITORS— ATTACHMENT. 

1.  The  beneficiary  of  a  beoeficiai  asaociation 
la,  on  the  death  of  a  member,  a  creditor  of  the 
aasodation,  so  as  to  have  the  right  to  attach- 
ment. 

2.  Notwithstanding  the  appointment  of  a  re- 
ceiyer  for  a  beneficial  association  by  a  conrt 
of  the  state  in  whieh  it  waa  incorporated,  at- 
tachments of  its  property  in  another  state  by 
ita  creditors  there  residing  may  be  maintained. 

3.  Appointment  of  a  receiver  for  a  beneficial 
asaociation  by  a  court  of  the  state  in  which  it 
was  incorporated  does  not  defeat  an  attach- 
ment of  its  property  in  another  state,  made  be- 
fore such  appointment  by  a  citizen  of  the  state 
in  which  the  appointment  is  made. 

Api)eal  from  court  of  common  pleas,  Fhll- 
adelplda  county. 

Suit  by  Charles  O.  Frowert  against  Hannali 
Blank  and  others.  From  decree  dismissing 
exceptions,  except  those  on  behalf  of  de- 
fendant Uose  M.  iSbaughnessy,  to  the  findings 
of  law  and  fact  of  the  trial  Judge,  defendant 
Isaac  N.  Soils,  ancillary  receiver  of  defend- 
ant the  Imperial  Council  of  the  Order  of 
United  Friends,  appeals.    Affirmed. 

The  opinion  of  the  trial  Judge  (Sulzberger, 
J.)  and  the  decree  of  the  court  below  are  as 
follows: 

Opinion  of  trial  Judge: 

"This  cause  came  on  for  trial  on  Novan- 
ber  20,  li)i)»,  and  was  duly  beaxd  on  bUU 
answer,  and  proofs. 

"Facta. 

TThe  plalntur  presented  a  request  tint 
tbe  court  And  the  following  facts,  which  ar» 
hereby  found  by  the  coait,  to  wtt;  (1)  Tbe 
Imperial  Council  of  the  Order  of  United 
Friends  is  a  New  York  corportitian,  chartep- 
ed  on  tbe  2l8t  day  of  December,  1881,  un- 
der the  act  of  the  12th  of  May,  1875,  entitled 
'An  act  for  the  Incorporation  of  societies  or 
dnbs  for  certain  lawful  purposes,'  and  also 
an  act  dated  May  12,  1881,  entitled  'An  act 
concerning  charitable,  benevolent,  and  ben- 
eficiary associations,  societies,  and  corpoora- 
tlons.'  (2)  Tbe  legal  location  of  the  imperial 
council  of  the  order  was  established  in  the 
dty  of  Albany,  county  of  Albany,  in  the  state 
of  New  York.  (3)  The  principtil  objects  of 
the  association  were  to  unite  and  combine 
the  efforts  of  all  Its  members  to  improve  the 
condition  of  its  membership  morally,  socially, 
aad  materially,  by  kindly  council  and  In- 
Btrnctlve  lessons;  to  prcmiote  benevolence 
and  charity  by  establishing  a  relief  fund, 
fiOB .  wbteh  a  member  of  the  association. 


who  has  complied  with  all  the  laws,  tulea, 
and  regulationa,  or  a  person  or  persons  by 
8U£h  members  lawfully  designated,  or  the 
legal  heir  or  heirs  of  said  members,  may  re- 
ceive a  benefit  in  a  sum  not  exceeding  $3,- 
OOU^  which  Ehall  be  paid  when  a  membo*, 
by  reason  of  disease  or  accident,  shall  become 
permanently  disalUed  from  following  his  or 
her  usual  or  some  other  occupation,  or  upon 
satisfactory  evidence  of  the  death  of  such 
member,  and  when  all  tbe  conditions  regulat- 
ing such  payment  have  been  compiled  with. 
(4j  The  association  had  power  to  make  and 
levy  such  assessments  upon  grand  and  sub- 
ordinate councils,  or  the  subordinate  member- 
ship, as  might  seem  necessary,  to  meet  Ua- 
biUtlea  on  account  of  the  death  or  disabilities 
of  members.  (5)  Grand  and  subordinate 
cenncils  were  established  in  various  states 
of  tbe  Union,  including  Pennsylvania.  (6) 
When  assessments  were  called,  they  were 
collected  from  the  subordinate  councils  in 
the  various  states  by  the  imperial  recordei; 
and  by  him  sent  to  the  imperial  treasurer 
of  the  Order  of  United  Friends.  (7)  The 
plaJntifC  in  the  bill  is  the  imperial  treaaurar 
of  the  Order  of  United  Friends,  and  waa  so 
on  tbe  llth  day  of  Apxil.  18U9.  (8>  On  the 
lltb  day  of  A{)ril,  189W,  upon  the  petition  of 
a>  majority  of  the  trustees,  directors,  and 
managers  of  the  Imperial  Council  of  the  Or- 
Cec  of  United  Friends,  and  upon  notice  to 
the  attorney  general  of  New  York,  setting 
forth  the  insolvency  of  said  order,  at  a  ^te- 
dal  term  of  the  supreme  court,  held  in  the 
city  of  Albany,  New  Yoiit,  Isaac  B.  Barrett, 
Bsq.,  was  appointed  temporary  receiver  of 
said  order,  upon  his  executing  and  filing 
a  bond  in  the  penal  sum  of  $57,000.  Said  re- 
ceiver was  clothed  with  all  the  powers,  and 
subjected  to  aU  the  duties,  in  section  1788 
of  the  New  York  Civil  Code  of  Procedure; 
and  it  was  further  ordered  that  all  who 
claimed  to  be  creditors  of  said  order  tie  re- 
stramed  fa>m  commencing  any  action  against 
said  OTder,  aad  from  further  proseeuting  any 
pending  action.  On  tbe  14th  of  April,  lenii, 
said  receiver  duly  executed  and  filed  his 
bond.  (&)  On  the  15th  of  April,  ISao,  said 
receiver  made  a  formal  demand  upon  the 
plalntlfil,  as  imperial  treasurer  of  the  Order 
of  United  Friends,  for  the  moneys  In  his 
hands  as  treasurer.  (10)  At  that  time  there 
was  in  the  hands  of  tbe  plaintiff  the  sum 
of  $32,175.49  standing  to  his  credit  as  Im- 
perial treasurer  on  the  books  of  the  Third 
National  Bank,  In  the  city  of  PhUadelphla. 
Said  moneys  belonged  to  the  Imperial  Coun- 
cil of  the  Order  of  United  Friends,  and  did 
not  belong  to  the  subordinate  council  or  grand 
council  organized  in  the  state  of  Pennsylva- 
nia. The  same  were  collected  by  assess- 
ment upon  the  membership  at  large  of  said 
Imperial  council  in  various  states,  and  but 
fourteen  per  cent  was  contributed  by  coun- 
cils in  Pennsylvania,  and  but  a  small  minor- 
ity of  said  membership  did  then  and  now 
reside  in  the  state  at  Pennsylvania.    (11) 
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The  vaaneyn  a»  asaeBsed  and  collected  wore 
celleoted  for  tbe  porpose  of  paying  ail  Just 
claima  of  bcniaflclarteB  of  deceased  members, 
whereTor  reaidcaat,  and  wmtb  not  specially 
collected  to  pay  the  claima  of  beneficiaries 
residing  In  Penn^ivanla.  (12)  Tbe  aald  sum 
in  the  hands  of  the  plaintiff  conatitntes  about 
one-fonrth  of  the  assets  of  the  Order  of 
United  Friends,  and  the  claims  against  said 
order  amount  to  about  $140,000.  (13)  On 
tbe  10th  day  of  April,  1899,  Rose  M.  Shaugh- 
nessy  issued  a  writ  of  foreign  attachment  out 
of  a  P.  No.  2,  of  Philadelphia  county,  X  T., 
lSi>9.  No.  8,  and  attached  the  funds  in  the 
hands  of  the  plaintUf,  and  summoned  tbe 
Third  National  Bank  as  garnishee.  Said  at- 
tachment was  served  at  10.47  a.  m.,  April  10, 
1809.  (14)  The  said  Rose  M.  Shaughnessy 
is  a  cltlaen  of  the  state  of  New  fork.  (15) 
Subsequently  similar  writs  of  foreign  attach- 
ment Issued  as  follows: 

At  d»  suit  of— 
Emma  G.  Orietr  April  11,  1890,  served  12:33 

p.  m.,  eo  die. 
Caroline  Conrey,  April  11,  1889,  served  11:4S 

p.  m..  eo  die. 
Hannah  Blank,  April  13.  1890,   served  11:20 

a.  m.,  eo  die. 
BaUie  B.  HUt.  April  14.  1900,  served  10:10  a. 

m.,  eo  die. 
Sarah  Joneai,  Apsil  17,  1900.  eo  die. 
Fannie  O.  Haines,  April  11,  1900,  ee  die. 

"All  of  said  plaintiffs  are  citizeos  of  tbe 
state  of  Pennsylvania.  Two  attaching  plaln- 
USs,  inchidlng  Sbanghnessy,  are  beneficiaries 
ot  certiOcatas  matorlng  through  the  deaths 
of  members  prior  to  tbe  Ist  of  April.  1899. 
m  On  tke  17tli  of  AprU,  1889,  tbe  plain- 
tiff filed  tbe  present  biU,  setting  forth  that 
tbe  preferences  eeugbt  to  be  obtained  by  tbe 
attaching  plaintiffs  were  inequitable,  and 
prayed-^irst,  that  tbe  court  will  declare  tbe 
tealng  of  said  writs  of  foreign  attachment, 
and  tbe  attempted  preference  sought  thereby. 
to  be  Illegal,  aad  that  tbe  same  shall  be  dia- 
lled, or  that  tbey  be  required  to  interplead 
with  an  anciUarr  receiver  when  apitolnted; 
lecond,  that  an  in^imction  issuei,  restraining 
the  proaeoiition  of  said  writs  ot  attachment; 
third,  that  a  receiver  be  aMwinted  ancillary 
to  tbe  reecivcrsfalp  of  Isaac  B.  Barrett,  and 
that  such  receiver  be  directed  to  collect  and 
distribate  the  funds  in  the  bands  of  your 
orator  as  imperial  treasurer,  under  tbe  di- 
rection of  tbe  court;  fourth,  that  all  other 
persons,  members,  or  beneficiaries  of  mem- 
ben  in  the  order  be  enjoined  from  issuing 
process  against  tbe  funds  In  tbe  bands  of 
your  orator;  fifth,  that  your  orator  be  au- 
thorized and  emjjowcred  to  pay  over  to  such 
ancillary  receiver  tbe  funds  in  his  hands- 
to  await  further  action  of  the  court;  sixth, 
fnrther  reftef.  (17)  There  exists  in  the  state 
of  New  York  under  her  laws  a  method  of 
winding  up  the  affairs  of  lnao4vent  corpora^ 
ttoni,  and  of  e^uitaUy  distributing  tbeir  as* 
•eta.  Tiie  court  Also  Ibids  the  further  fact: 
(18)  By  the  laws  of  tbe  state  of  New  York, 
the  filing  of  tbe  receiver's  bond  relates  back 
to  tbe  time  of  the  receiror's  appointment 


"Oplnloa. 

"Tbe  questions  raised  are  the  foUowlng: 
First  Are  the  attaching  plalntlflB  creditors? 
Second.  If  they  are,  does  the  appointment 
of  a  receiver  by  a  court  of  tb*  state  of  New 
York  defeat  tbe  attacbmoitB  issned  after 
such  appointment  by  creditors  not  resid- 
ing in  the  state  of  New  York?  Third.  If 
tbey  are  such  creditors,  Is  tbe  attaetament  of 
Boee  Stiaugbnessy,  a  resident  of  the  state 
of  New  Yorlc,  issued  prior  to  tbe  appelntment 
of  tbe  receiver,  defeated? 

"(1)  As  to  tbe  first  question,  are  tbe  at)- 
tachlng  plaintiffs  creditors?  Tbe  plaintiff 
contends  that  they  are  not  creditors,  relying 
on  In  re  Fraternal  Ouardlan's  Assigned  B»- 
tate,  159  Pa.  504,  28  Atl.  482,  and  Order  at 
Tontl's  Case,  173  Pa.  4«4,  S4  Atl.  440.  Those 
cases,  however,  are  not  in  point  Tbey  de- 
cide the  rights,  as  against  eadt  other,  of 
several  classes  of  members  of  an  organiza- 
tion, one  of  said  classes  claiming  als*  to  be 
creditors.  In  tbe  present  case  none  of  tbe 
defendants  were  ever  memt>ers  ef  the  cor- 
poration. They  were  ben^ciaries,— «  total- 
ly different  class.  Dobawi  y.  Hall,  1  Fa. 
Dist  B.  401.  The  right  to  the  bencflt  wna 
never  in  the  mesber.  It  was  in  tbe  bene- 
ficiary, and  no  one  other  than  she  could  madn- 
tatn  an  action  for  its  recorory.  She  took 
in  her  own  right  alone  as  the  beneficiary  of 
tbe  fund,  and  did  not  represent  any  right 
or  tnterest  of  her  deceased  hnslMmd.  Etam- 
lU  T.  Supreme  Council,  152  Pa.  58T-A42,  25 
Atl.  64S,  per  Green,  I.  The  theory  of  the 
supreme  court  seetns  to  be  tbatt  by  virtue  of 
a  contract  between  tbe  corporation  and  the 
member,  tbe  former  becomes,  on  tbe  latter'a 
death,  bound  to  pay  tbe  stipulated  aom  to 
the  beneficiary,  and  this  constitutes  a  debt 
Tbe  legal  acceptation  of  "debt"  '  ears  Btaek- 
stone  (volume  S,  p.  134),  'la  a  sum  of  moncT' 
due  by  certain  aad  express  agreement;'  and 
a  still  more  explicit  definition  is  given  in 
Stroud,  Jnd.  Diet  p.  t8&!  'A  liQuldated  mon- 
ey obligation,  for  whicli,  gcaerally  spenUng, 
an  action  will  lie  (Webster  v.  Waster,  31 
Beav.  898),  bnt  whidt  obUgation  may  be  el^ 
titer  legal  or  equitable.'  And  so  Lord  Jus- 
tice LIndley,  in  Webb  v.  Stanton.  11  Q.  B. 
520,  said:  'Is  a  trustee  a  debtor  to  his  ceetnl 
qne  trust?  Yon  cannot  say  he  is,  unless  be 
has  got  in  his  hands  money  which  it  is  his 
dnty  to  hand  over  to  tbe  cestui  que  trust 
Then,  of  course,  be  is  a  debtor,  and  there 
Is  no  difficulty  in  attaching  such  a  debt' 
That  the  defendants  are  creditors  seems  to 
us  quite  certain. 

"The  next  question  raised  involved  a  deter- 
mination of  tbe  effect  of  tbe  action  of  the 
New  York  court  in  appotatting  a.  receiver  for 
the  plaintiff  corporation  on  tbe  ground  of  its 
Insolvency.  While  a  receiver  has  no  eatra< 
territorial  anthorlty,  yet  bis  aitpointment  will, 
on  tbe  ground  of  comity,  be  recognised  in 
Pennsylvania.  Bagby  v.  RaUraad  Co.,  8C  Pa. 
291.  This  doctrine  is  subject,  however,  to 
the  limitation  that  tbe  receiver's  claims  do 
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not  come  In  conflict  with  the  rights  of  citi- 
zens of  onr  own  state.  Id.  2M;  HilUard  t. 
B}nder8  (decided  bj  the  supreme  court  on  Ju- 
ly 12,  1900)  46  Aa  839.  In  accordance  with 
this  principle.  It  has  been  held  that  foreign 
attachment  will  lie  at  the  suit  of  a  salesman, 
resident  of  Pennsylvania,  against  a  foreign 
corporation  for  a  debt  due  him  by  the  corpo- 
ration, even  though  receivers  have  be&a  ap- 
pointed after  the  creation  of  the  debt  Lett 
v.  Thurber  Whyland  Oo.,  15  Pa.  Oo.  CJt  R. 
666.  And,  where  receivers  were  appointed 
in  the  district  court  of  Columbia  for  an  in- 
solvent Virginia  corporation,  the  court  (Mc- 
Pherson,  J.)  declined  to  give  this  appoint- 
ment such  efCect  as  would  enable  it  to  pre- 
vail over  contemporaneous  and  subsequent 
attachments  by  Pennsylvania  coorts.  Smith 
T.  Association,  4  Pa.  Dist  R.  817.  The  whole 
question  has  been  treated  with  his  usual 
learning  and  thoroughness  by  Hare,  P.  J.,  in 
ttie  case  of  Perkins  v.  Paper  vX).,  17  Fhila. 
168,  decided  by  this  court  in  1886.  He  there 
uses  this  language:  'It  is  accordingly  well 
settled  in  Pennsylvania  that,  when  the  claims 
of  a  foreign  assignee  are  brought  into  conflict 
with  those  of  our  own  citizens,  the  latter  will 
have  the  preference,  because  It  is  hardly  Just, 
and  certainly  not  expedient,  to  remit  them  to 
a  distant  Jurisdiction  for  what  is  close  at 
hand  and  can  be  obtained  at  home.'  Milne 
V.  Moreton,  6  Bin.  363.  Accepting  this  view, 
we  are  bound  to  decide  In  favor  of  those  who 
are  residents  of  Pennsylvania.  Their  attach- 
ments cannot  be  defeated  by  the  extraterri- 
tnrlal  appointment  of  a  receiver. 

"This  leaves  still  to  be  determined  wheth- 
er Rose  Shaughnessy's  attachment  can  stand, 
■be  being  a  citizen  of  New  York.  Her 
proceedings  were  taken  fully  a  day  before 
the  appointment  of  a  receiver  was  made,  but 
the  order  of  the  New  York  court  Is  express 
In  forbidding  all  i>ersons  to  commence  any 
action  and  to  further  prosecute  or  take  any 
further  proceedings  in  any  action  theretofore 
commenced  and  now  pending.  While  our  rule 
requires  us  to  protect  our  own  citizens,  we 
ought  not  to  stand  between  another  state  and 
its  citizens,  so  as  to  enable  the  latter  to  defy 
tbe  government  to  which  they  owe  allegi- 
ance. This  would  be  a  breach  of  tbe  rule  of 
eomlty  as  we  have  established  it.  Perkins 
T.  Paper  Ob.,  17  Phlla.  170;  Bagby  v.  Rail- 
road Oo.,  86  Pa.  201.  And  the  fact  that  she 
was  diligent  cannot  aval!  her  here.  She  is 
subject  to  the  order  of  the  court  of  her  own 
state,  and,  If  we  awarded  her  the  money,  she 
would  be  held  to  refund  It  Such  a  proceed- 
ing on  onr  part,  Inducing  a  multiplicity  of  ac- 
tions, would  be  a  breach  of  comity.  We 
think,  therefore,  she  must  be  referred  to  the 
courts  of  her  own  state  for  the  determination 
of  her  rights,  and  pending  the  decision  of 
■aid  courts  shall  be  restrained  by  injunction 
from  prosecuting  her  claim  under  the  attach- 
ment,   Tbk  prayer  for  the  appointment  of  an 


ancillary  receiver  !■  granted,  and  snch  mon- 
eys In  the  hands  of  the  imperial  treasurer  as 
are  in  excess  of  the  amounts  required  to  sat- 
isfy the  claims  of  the  defendants  whose  at- 
tachments have  been  Bostalned  and  the  de- 
fendant Shaughnessy's  attachment  should  be 
paid  over  to  him,  when  duly  qualified;  and 
Isaac  N.  Soils,  Esq.,  is  hereby  appointed  such 
ancillary  receiver,  security  to  be  given  by  him 
in  the  sum  of  $40,000." 

"Decree. 

"And  now,  to  wit  this  19th  day  of  Jan- 
uary, A.  D.  1901,  the  above  cause  having 
been  heard  upon  bill,  answer,  and  proofs, 
and  also  upon  exceptions  to  the  findings  of 
law  and  fact  of  the  trial  Judge  therdn  made 
and  found,  it  is  ordered,  adjudged,  and  de- 
creed that  the  order  heretofore  made,  ap- 
pointing Isaac  N.  Soils  receiver  of  the  funds 
and  assets  of  the  Order  of  United  Friends 
situate  within  the  state  of  Pennsylvania, 
and  not  bound  by  the  attachments  issued  by 
the  defendants  in  this  cause,  is  ratified,  ap- 
proved, and  confirmed;  that  the  prayers  for 
an  Injunction  against  the  defendants  Han- 
nah Blank,  Sallie  E.  Hilt  Emma  G.  Grier, 
Francis  T.  Giblin  (executor  of  Rose  M. 
Shaughnessy,  deceased),  Caroline  Conroy, 
Fannie  G.  Haines,  and  Sarah  Jones,  and  all 
prayers  for  relief  against  them  In  said  blU 
contained,  be,  and  the  same  are  hereby,  re- 
fused; that  tbe  said  plaintiff  be  authorized 
to  pay  to  the  receiver  so  appointed  the  funds 
In  his  hands,  except  so  much  thereof  as  may 
be  necessary  to  meet  the  attachments  thereof 
by  tbe  said  defendants,  with  interest  and 
costs,  say  all  sums  in  excess  of  the  sum  of 
twenty-five  thousand  dollars,  and  tiie  Third 
'National  Bank  be  authorized  and  directed  to 
honor  his  check  for  same;  and  that  the  bill 
be  retained  by  this  court  for  the  purpose  of 
the  administration  of  the  funds  not  bound  by 
their  attachment  and  other  assets  coming  In- 
to the  hands  of  the  receiver  appointed  hete- 
nnder,  and  for  such  other  necessary  and  prop- 
er purposes  as  may  from  time  to  time  ap- 
pear to  be  requisite  for  the  proper  adminis- 
tration of  the  said  trust  It  is  further  orders 
ed,  adjudged,  and  decreed  that  the  costs  of 
this  proceeding  be  paid  by  the  said  receiver 
out  of  tbe  funds  in  his  hands,  or.  In  default 
thereof,  by  tbe  plaintiff  In  this  cause." 

Jones,  Carson  &  Beeber  and  George  S.  Gra- 
ham, for  appellant.  John  R.  Read,  Silas  W. 
Pettlt  H.  B.  Gill,  and  Louis  B.  Runk,  for 
appellee  Francis  T.  Giblin.  David  Werner 
Amram,  Lewis  Lawrence  Smith,  Norrls  8. 
Barrett  Charles  G.  Lister,  and  Joseph  Sav- 
Idge,  for  appellees  Hannah  Blank  and  otheia. 

PER  CURIAM.  We  affirm  the  decree  in 
this  case  on  the  very  dear  and  satlsfactoir 
opinion  of  Judge  Suhiberger.  Decree  affiim* 
ed. 
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COLUMBIA  AVE.  SAVING-FUND,  SAFB^- 

DEPOSrr,  TITLB  &  TRUST  CO.  et  aL 

T.  SIDEBOrrrOM  et  al. 

(Supreme  Ooart  of  PenngylTania.    May  27, 

1901.) 

APPBAIi— REVIBW— BVIDBNCB. 
Finding  of  fact  of  partnership  bj  the  trial 
eonrt  will  not  be  disturbed  where  there  is  eri- 
deace  on  which  it  coald  be  based,  and  it  cannot 
be  said  that  it  was  clearly  wrong. 

Appeal  from  court  of  common  pleas,  Fhi]&- 
delpbla  county. 

Action  by  the  Colombia  Avenue  Saving- 
Fund,  Safe-Depo«lt  Title  &  Trust  Company 
and  others,  executors  of  Edwin  F.  Partridge, 
deceased,  against  William  Sidebottom  and 
another,  for  contribution  for  losses  of  a  part- 
nership alleged  to  have  been  composed  of  de- 
ceased and  defendants.  Judgment  for  plain- 
tiffs.   Defendants  appeal.    Affirmed. 

C.  Carver  and  E.  H.  Hanson,  for  appel- 
lants. Ira  J.  Williams  and  Simpson  &  Brown, 
for  appellees. 

MITCHELL,  J.  The  conrt  below  found 
as  t  fact  that  there  was  a  partnership^ 
There  was  evidence  on  which  such  finding 
«ODld  be  based,  and  we  cannot  say  that  it 
was  clearly  wrong.  The  other  questions, 
therefore,  are  ImmaterlaL  Judgment  af- 
ilrmed. 


CAKLTSLB  ft  MT.  H.  RT.  CO.  v.  PHILA- 
DELPHIA, H.  ft  P.  R.  00. 

(Supreme  Q>art  of  Pennsylvania.    May  27, 
1901.) 

RAILROADS— QRADB  CROSSINQS. 

Defendant's  railroad,  being  in  place  and 
«p«ration,  can  he  removed  only  at  suit  of  the 
commtMiwealth,  so  that  even  if  It  has  no  au- 
thority under  its  charter  to  maintain  its  road 
at  the  point  where  plaintiff  desires  to  cross  it 
at  grade,  and  has  no  legal  standing  to  object, 
it  will  not  be  enjoined  from  interference  with 
plaintiff's  construction  at  grade,  as  a  grade 
crossing  cannot  be  allowed  without  exposing 
the  public  to  danger,  and  violating  the  policy 
«(  the  state  as  declared  by  Act  June  19,  1871. 

Appeal  from  conrt  of  common  pleas,  Cum- 
berland connty. 

Salt  by  the  Oarlisle  ft  Mt  Holly  Railway 
Company  against  the  Philadelphia,  Harrls- 
brng  &  Plttsbnrg  Railroad  (Company.  BiU 
dismissed,  and  plaintiff  appeals.    Affirmed. 

B.  W.  Woods  and  E.  B.  Watts,  for  appel- 
lant Conrad  Hambleton  and  John  W.  Wet- 
Kl,  for  appellee. 

FEUj,  J.  In  another  proceeding  between 
the  same  parties  the  Philadelphia,  Harris- 
burg  3c  Pittsburg  Railroad  Company  filed  a 
hUl  for  an  Injunction  to  restrain  the  Carlisle 
k  Mt  HoUy  Railway  Oompany  from  crossing 
Its  tracks  at  grade.  After  hearing,  the  court 
found  that  It  was  practicable  to  avoid  a 
grade  crossing,  and  awarded  an  injunction. 
40A-2O 


This  Is  a  renewal  of  the  same  controversy  la 
another  form,  the  position  of  the  parties  as 
plaintiff  and  defendant  being  reversed.  The 
railway  company  seeks  to  enjoin  any  Inter- 
ference with  the  construction  of  Its  roadway 
by  the  railroad  company  on  the  ground  that 
the  latter  has  no  authority  under  its  charter 
to  maintain  and  operate  a  ateam  load  at  the 
place  where  a  crossing  Is  desired.  The  rail- 
road in  this  place  was  built  In  1872  by  the 
Mlramar  Iron  Oompany,  in  good  faith,  under 
what  was  bellered  to  be  one  of  its  charter 
powers.  It  afterwards  became  the  property 
of  the  Harrisburg  &  Potomac  Railroad,  and 
by  merger  and  consolidation  It  is  now  a  part 
of  the  Philadelphia,  Harrisburg  &  Pittsburg 
Railroad.  It  has  been  in  use  for  nearly  30 
years,  and  the  commonwealth  has  In  numer- 
ous Instances  recognized  the  validity  of  tiie 
power  as  originally  exercised.  But  It  is  whol- 
ly unnecessary  to  consider  the  extent  of  the 
charts  powers  of  the  defendant,  or  the  right 
of  the  plaintiff  to  Inquire  as  to  them.  The 
railroad  is  now  In  place,  and  Is  a  part  of  a 
line  of  road  over  which  more  than  SO  trains 
pass  dally.  It  cannot  be  removed,  except  at 
the  suit  of  the  commonwealth.  If  we  were 
to  determine  in  the  plaintlfl's  favor  that  as 
against  it  the  defendant  had  no  legal  stand- 
ing to  object,  we  could  not  allow  a  grade 
crossing  of  this  de  facto  road  without  expos- 
ing the  public  to  danger,  and  violating  the 
policy  of  the  state  as  declared  by  the  act  of 
June  19,  1871.  The  evil  would  be  the  same 
whether  the  road  is  there  by  rightful  author- 
ity or  without  warrant  of  law,  and,  as  it 
would  continue  to  exist,  the  decision  of  this 
right  would  not  entitle  the  plaintiff  to  the 
Injunction  desired.  The  decree  is  affirmed  at 
the  costs  of  the  appellant 


In  re  LENHART'S  ESTATB. 

Appeal  of  HATFIELD. 

(Supreme  Ooart  of  Pennsylvania.    May  27, 
1901.) 

TBSTAMSNTART  CAPACITT— BVIDBNCB. 
An  issue  of  devisavit  vel  non  is  properly 
refused,  notwithstanding  testimony  that  testa- 
tor was  not  competent  to  make  a  will,  this 
conclusion  of  witness  being  based  on  the  ex- 
treme age  and  suffering  of  testator,  and  the 
fact  that  be  had  become  melancholy  and  taci- 
turn; such  witness  never  having  discussed 
business  matters  with  testator,  or  heard  him 
discuss  them,  and  the  person  who  wrote  the 
will,  and  who  had  Icnown  testator  for  many 
years,  testifying  that  he  detected  no  change  in 
his  ability  to  transact  bnsiness,  and  that  he 
understood  and  talked  about  the  property  he 
possessed,  the  parties  to  whom  he  desired  to 
will  it,  and  the  disposition  he  wished  to  make 
of  it 

Appeal  from  orphans'  court  Fayette  coun- 
ty. 

In  the  matter  of  the  estate  of  Leonard 
Lenhart  deceased.  From  a  decree  refusing 
an  Issue  devisavit  vel  non,  and  dismissing 
appeal  from  the  decision  of  thev  regtst^vbf. 
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wQIs  admitting  to  probate  the  wUl  of  de- 
ceased, WUUam  C.  Hatfield  appeals.  AfBrm- 
ed. 

The  following  la  the  opinion  of  the  couit 

below: 

"This  matter  comes  before  tlxe<  conrt  on  an 
appeal  from  the  decision  of  the  registar  of 
wUls  admitting  to  prolMte  the  will  of  I<eoik- 
ard  Lenhart,  deceased.  The  petition  upoa 
which  the  appeal  is  based  alleges  lack  ot  tea- 
tamentary  capacity  on  the  part- of  the  tes- 
tator, and  undue  influenoe-  exercised  upon 
the  testator  by  his  son-  Leonard  A.  Lenhart, 
and  others  not  named.  At  the  time  of  his 
death,  in  August  of  1890,  Leonard'  Lenhart 
was  about  86  years  of  agci  He  had  lieen 
twice  married.  His  second  wife  died  in 
March  of  1895.  He  left  surriTing  four  chil- 
dren by  his  first  wife,  as  follows:  Michael 
Lenhart,  Mrs.  Martha  L.  Claike,.  James  B. 
Lenhart,  and  George  W.  Lenhart  Also  four 
grandchildren,  the  children  of  Mrs.  Mary  F. 
Hatfield,  deceased,  a  daughter  by  the  first 
wife,  as  follows:  William  C.  Hatfield,  Leon- 
ard L.  Hatfield,  George  L.  Hat^Id,  and 
Liszle  B.  Hatfield.  Also  three  grandchiidreo, 
the  children  of  Mrs.  Laura  J.  Ouiler,  deceas- 
ed, a  daughter  of  the  first  wife,  as  follows: 
Carrie  Ouller,  Leonard  K.  Ouiler,  and  Mary 
Ouiler.  Also  three  children  by  the  second 
wife,  as  follows:  Mrsi  Elizabeth  McCormick, 
Charles  E.  Lenhart,  and  Leonard  A.  Lenhart 
The  will  In  dispute  was  admitted  to  probate 
September  28, 189«,  the  register  of  wllte  hay- 
ing prerlously  refused,  after  hearing,  to'  Issue 
a  precept  to  the  common  pleas.  The  estate 
of  the  decedent  consisted  mainly  of  a  tra«t 
of  land  situate  in  Redstone  township,  this 
county,  containing  288  acres,  and  underiAld 
with  coal.  He  deTised'tbe  surface  of  the 
land  to  his  son  Leonard  A.  Lenhart,  and  di- 
rected bis  executors  to  make  sale  of  the  coal 
whenever  it  could  be  done  to  the  best  advan- 
tage. The  proceeds  of  the  coal  he  bequeath- 
ed as  follows: 

To  Mrs.  Elizabeth  McCormick $  6,000  00 

To  Michael  Lenhart 1.000  00 

To  Mrs.  Martha  L.  Clarke S,500  00 

To  Jamea  S.  Lenhart 1,500  00 

To  George  W.  Xjenhart 2,000  00 

To  J.    V.   Thompson   in   trust   for 

Charles  B.  Lenhart 9,000  00 

To  Leonard  A.  Lenhart 6,000  00 

To  William  C.  Hatfield 300  00 

To  Leonard  L.  Hatfield 300  00 

To  George  L.  Hatfield 300  00 

To  Lizzie  B.  Hatfield 300  OO 

To  Oarrie  Guiler 300  00 

To  Leonard  K.  Guiler 8(X)  00 

To  Mary  GuUer 300  00 

$31,100  00 

"In  addition  to  the  above,  he  bequeathed 
to  Mrs.  McCormick  some  items  of  personal 
property;  to  James  S.  Lenhart  two  notes  he 
held  against  him,  the  amounts  not  being 
named;  to  Leonard  A.  Lenhart  his  household 
effects  and  live  stock  and  10  shares  of  rail- 
road stock,  and  he  devised  to  him  his  lands 
above  referred  to,  excepting  the  nine-foot 


vein  of  coal;  to  Leonard  L.  Hatfield  13  shares 
of  Brownsville  Gas  Company  stock;  to  Leon- 
ard K.  Guiler  his  interest  in  a  lot  at  the  west 
end  of  the  Monongahela  bridge  and  $100  in 
money.  In  case  the  proceeds  of  the  coal  and 
personal  property  not  disposed  of  by  wHi 
should  exceed  the  bequests  made,  then  the 
excess  is  to  be  divided  among  the  legatees 
in  proportion  to  the  bequests  made  to  them. 
and,  should  there  be  a  deficiency,  then  the 
bequests  are-  to  be  reduced  in  like  manner. 
The  petition  furthor  alleges  that  the  coal  lu- 
derlylng  the  land  is  inadequate  to  produce 
the  legacies  bequeathed  out  ot  the  proceeds 
thereof,  and  that  the  testator  was  fraud- 
ulently Induced  to  place  a  fictitious  value  on 
the  coal  by  Leonard  A.  Lenhart  for  the  pur- 
pose of  obtaining  the  advantage  to  be  derived 
from  the  devise  of  the  surface. 

"For  some- 18  years  before  his  death  the 
testator  suffered  from  Inflammatioa.  of  the 
bladder,— at  first  acute,  afterwards  chronic. 
Beginning  In  1877;  Dr.  C.  C.  Reichard,  of 
Brownsville,  was  his  attending  physician  un- 
til his  death,  visiting  him  at  irregular  inter- 
vals when  suffering  from  attacks  of  the  dis- 
ease to  which  he  was  subject  Dr.  Reichard 
attended  him  in  the  spring  of  1805,  and  again 
In  July  or  August  of  the  same  year,  some  fov 
or  five  times.  His  next  call  was  in  January 
of  1896,  and  In  July  and  August  of  1896,  in 
decedent's  last  illness,  he  visited  him  some 
five  or  six  times.  These  visits  seem  to  have 
been  paid  when  Mr.  Lenhart  was  In  much 
pain,  and  the  conversation  was  principally  Id 
reference  to  bis  illness.!  Dr.  Reichard  testi- 
fies that  the  deceased  gradually  became 
worse  during  the  last  two  years  of  his  life, 
losing  flesh,  becoming  melancholy  and  tad- 
turn,  and  taking  no  interest  in  matters  that 
formerly  interested  him,  both  mind  and  body 
being  much  weakened  by  age  and  disease; 
that  in  1805  he  was  not  competent  to  trans- 
act Important  business  or  to  make-  a  will.  He 
admits  that  in  his  examination  I>efore  the 
register  of  wills,  in  1896,  he  stated,  in  reply 
to  the  question  whether  the  decedent  was 
capable  of  making-  a  will,  that  he  did  not 
know,  and  his  conclusion  in  his  present  tes- 
timony seems  to  be  based  on  the  extreme 
age,  Iong>continned  suffering,  and  cbwoged 
characteristics  above  noted.  Ha-  never  dis- 
cussed' business  matters'  with  his  patient  or 
heard  hla  pnttaot  discuss  them  with  others. 
I&  the  testimony  of  otlier  witnesses  instaaees 
of  childish  and.  Improper  condnct,  loss  of 
memory.,  and  failure  to  recognize  neighbors 
and  members  of  his  family  appear.  These 
instances,  however,  occur  generally  during, 
or  Just  after,  attacks  of  the  disease  with 
which  he  was  afllcted.  These  attacks  were 
accompanied  by  great  physical  suffering  and 
mental  and  physical  prostration.  For  some 
four  or  five  years  before  his  death  he  had 
given  up  the  active  management  of  his  busi- 
ness (farming),  his  affairs  being  looked  after 
by  his  youngest  son,  Leonard  A.  Lenhart, 
Who  had  never  married,  and  who  had  re- 
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malned  at  home,  and  imb,  for  some  yean 
prior  to  hia  father's  death,  the  onl;  child  te- 
mahiing  at  hom& 

■The  wlU  la  dated  October  10,  1896.  It 
was  written  at  the  residence  of  the  deceased 
on  that  date  by  J.  Y.  Tbmnpaon,  of  this 
place,  a  man  at  great  business  experience, 
and  who  has  freqoently  been  called  upon 
to  perform  similar  services.  He  went  there 
at  the  decedent's  request,  for  that  purpose, 
and  while  there  he  had  no  intercourse  with 
any  other  member  of  the  family.  He  was 
accompanied  by  his  wife,  since  deceased.  He 
had  known  Mr.  Lenhart  for  many  years.  ▲ 
former  will,  written  some  ten  years  before^ 
by  Mr.  Tliompson's  father,  had  been  left 
at  the  bank  of  which  he  is  an  officer  for 
safe-keeping,  and  was  in  his  possession. 
Tbe  testator's  second  wife  had  died  the  pre* 
ceding  March,  and  this,  with  a  different 
disposition  of  a  portion  of  the  surface  of 
the  farm,  was  assigned  as  the  reason  of  re- 
writing the  will.  The  former  will  was  read 
twice,  and  the  changes  desired  noted.  The 
present  will  was  then  drafted,  read  to  Mr. 
Lenhart,  and  signed  by  him,  and  the  former 
will  destroyed,  at  his  request.  Mr.  Thomp- 
son testifies  that  no  suggestions  were  made 
to  J£r.  Lenhart;  no  member  of  the  famly 
wag  present  or  consulted;  that  he  detected 
no  change  in  his  ability  to  transact  business; 
that  in  Tiew  of  his  sickness  he  thought  him 
remarkably  strong;  that  he  understood  and 
talked  about  the  property  he  possessed,  the 
parties  to  whom  he  desired  to  will  it,  and 
tbe  disposition  he  wished  to  make  of  it. 
The  will,  so  far  as  the  present  beneficiaries 
are  concerned,  was  practically  a  republica- 
tton  of  the  former  will,  with  tbe  exception 
tbat  60  or  70  acres  of  surface  wer6  deylsed 
to  Leonard  A.  Lenhart  in  addition  to  what 
bad  prerlously  been  devised  to  him.  By  the 
former  will  this  land  had  been  devised  to 
Charles  Lenhart  In  its  place  he  was  be- 
qneathed  93,000  of  the  proceeds  of  the  coal 
In  addition  to  the  sum  bequeathed  him  by 
tbe  former  will.  The  bequests  made  to  the 
other  legatees,  and  payable  out  of  the  pro- 
ceeds of  the  coal,  were  unchanged.  At  the 
time  the  former  will  was  made  it  Is  not  al- 
leged that  the  testator  was  not  in  full  con- 
trol of  hla  business  and  of  his  mental  facul- 
ties, nor  is  it  alleged  tbat  at  that  time  he 
was  sufaject  to  undue  influence.  LecMiard 
A.  Lenhart  was  then  about  19  years  of  age. 
He  remained  with  his  father  until  the  tat- 
ter's death,  and,  so  far  as  the  evidence 
shows,  waa  the  only  one  of  his  sens  who 
showed  any  taste  or  inclination  towards 
farming.  There  is  no  proof  that  the  testa- 
tor's bitention  to  change  his  will  was  brought 
about  by  Leonard  A.  Lenhart,  or  by  any  one 
tn  his  behalf,  nor  i»  there  any  proof  that  tlie 


changes  actually  made  were  made  other  than 
by  tbe  testator's  own  wish  'and  motion.  And 
the  fact  that  the  sums  bequeathed  to  the 
other  legatees  in  the  former  will  were  nn- 
diminished  in  the  will  in  contest  ppitainiy 
shows  tbat  no  deception,  artifice,  or  undue 
influence  was  used  to  their  prejudice  in  the 
meantime.  It  is  not  claimed  tbat  undue  ln> 
flnence  was  exerted  in  bdiaU  ot  Ohatlea 
Lenhart,  and  yet  it  is  evident  that  ttie  in- 
creased legacy  given  to  him  by  the  will  In 
contest  almost,  if  not  fully,  equals  the  in- 
creased devise  to  Leonard.  Nor  is  tiiere 
foundation  for  the  charge  that  a  flctitlouv 
valuation  was  placed  upon  the  coal,  to  the 
advantage  of  the  devisee  ot  tlie  sncfaoe. 
Tbe  Judgment  of  the  testator  as  to  the  valne 
of  his  coal  has  been  more  than  Justlfled,  and 
It  is  a  well-icnown  fact,  which  we  feel  that 
we  can  hare  state  without  impropriety,  ai^ 
though  it  does  not  appear  tn  evidence,  that 
the  proceeds  of  the  testator's  coal  would  at 
this  time  pay  nearly,  if  not  fully,  double  the 
legacies  named  In  the  will.  Mor  la  it  dif- 
ficult, with  the  knowledge  that  comes  after 
the  fact,  to  see  the  ground  upon  which  the 
testator's  judgment  waa  baaed.  We  are  ful- 
ly satisfied  that  at  the  time  this  will  was 
made  the  testator  possessed  testamentary  ca- . 
pacity,  and  that  he  exerciaed  it  without  un- 
due influence. 

"The  family  relatloni  disclosed  in  the 
testimony  are  not  unusual,  either  in  their 
characteristics  or  in  their  results,  and  Is 
so  weU  stated  by  Judge  Hanna  in  Re  Jacob 
Loeser's  Estate,  167  Pa.  488,  81  Atl.  732: 
It  la  but  natural  that  some  of  the  legatees 
under  this  will  'feel  disappointed  with  tbe 
disposition  made  by  the  testator  of  his  es- 
tate, and  are  conrtnced  that  It  is  most  tai> 
equitable.  But  they  fall  to  recognize  hla 
right  to  do  as  he  deemed  best  with  his  own 
property,  to  prefer  one  child  above  another, 
or  disinherit  one  or  more,  at  Us  discre- 
tion. This  dominion  and  power  conferred 
by  statute  and  protected  by  the  law  is  not 
to  be  interfered  with  for  slight  cause.  And 
it  is  not  for  the  courts  to  prodnee  an  equality 
where  a  testator  has  seen  flt  to  make  an  in- 
equality, merely  to  relieve  the  disappolDt. 
ment  and  chagrin  of  legatees  whose  equal 
or  superior  claims,  in  tiieir  optnion,  haT» 
been  unjustly  disregarded.'  After  a  careful 
examination  of  the  testimony,  we  do  not 
think  it  is  sufficient  to  sustain  a  verdict 
against  the  will,  and  an  issue  Is  tlierefacv 
refused,  and  tbe  appeal  dismissed." 

Nathaniel  Bwing,  A.  D.  Boyd,  and  A.  O. 
Hagan,  for  appellants.  R.  H.  Llndsey  and. 
A.  Plumer  Austin,  for  appellees. 

PBB  CURIAM.  Tbe  decree  is  affirmed  on 
the  opinion  of  the  learned  court  below. 
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OOLffl  T.  CIITT  OF  PHIIiADBIiPHIA. 

(Supreme  Court  of  PennsylTania.    May  2T, 
1901.) 

DBED— UNOPENED     STREET    AS     BOUNDART— 
ADVERSE  POSSESSION. 

The  grantee  in  a  deed  describiog  the  prop- 
erty as  bounded  by  the  line  of  a  street,  which 
at  the  time  is  platted,  but  unopened,  takes  an 
easement  only  over  the  bed  of  the  unopened 
street,  and  enters  into  possession  by  privity 
with  the  original  owner,  and  in  subservience 
to  his  title,  so  that  adverse  possession  cannot 
commence  till  the  privity  is  broken  by  some 
unequivocal  act. 

Appeal  from  court  of  common  pleas,  Phil- 
adelphia county. 

Action  by  James  Cole  against  the  city  of 
Philadelphia,  being  an  appeal  from  the 
award  of  jury  assessing  damages  for  open- 
ing a  street.  Judgment  for  defendant 
PlalntUt  appeals.    Affirmed. 

Daniel  C.  Bonogbue,  for  appellant.  Ches- 
ter N.  Farr,  Jr.,  Asst  City  SoL,  and  John 
L.  KInsey,  City  SoL,  for  app^ee. 


POTTER,  J.  The  appellant  in  this  case 
derived  title  by  deed  from  Robertson  In  1880. 
The  property  In  question  was  described  as 
bounded  by  the  line  of  Fifty-Fifth  street, 
which  at  that  time  was  plotted,  but  unop^i- 
ed.  Under  the  rule  at  law  settled  In  Oamble 
V.  City  of  Philadelphia,  162  Pa.  413,  29  AtL 
739,  and  Whitaker  t.  Borough  of  Phoenlx- 
vUle,  141  Pa.  327,  21  Atl.  601,  the  appellant 
took  title  in  fee  to  the  land,  as  bounded  by 
the  street,  and  an  easement  only  over  the 
bed  of  the  imopeneif  street  This  was  all 
the  title  which  Robertson  possessed,  and  he 
could  convey  nothing  man  to  appellant 
The  title  to  the  bed  of  the  street  remained 
In  the  original  holder,  which  in  this  case  was 
the  Walnut  Street  Land  Company;  It  hav- 
ing made  In  1860  the  first  conveyance  calling 
for  Fifty-Fifth  street  as  a  boundary.  The 
appellant  sets  up  a  dalm  of  adverse  posses- 
sion of  the  bed  of  the  street  apon  the  part 
of  himself  and  Robertson,  his  immediate 
predecessor  in  the  title,  for  a  period  of  more 
than  21  years  prior  to  the  opening  of  the 
street  by  the  city.  He  therefore  contends 
that  the  bed  of  the  street  In  question,  op- 
posite the  land  described  in  his  deed,  was 
also  his  property,  and  that  It  should  be  In- 
cluded In  determining  the  value  of  his  prop- 
erty before  the  opening  of  Fifty-Fifth  street 
by  the  city.  But  appellant  and  his  prede- 
cessor, Robertson,  entered  into  posBession  by 
privity  with  the  original  holder,  and  In  sub- 
servience to  that  title.  The  statute  of  limi- 
tations would  not  therefore,  begin  to  run  un- 
til the  existing  privity  was  broken  by  some 
unequivocal  act  Cadwalader  v.  App,  81  Pa. 
211.  There  was  no  such  act  and  none 
amounting  to  an  Infringement  of  the  uses  to 
which  the  original  owner  was  entitled  to  put 
the  premises,  after  the  grant  of  the  ease- 
ment ova  the  bed  of  the  street    The  appel- 


lant took  In  accMdance  with  the  terms  of  his 
deed  from  Robertson,  and  cannot  be  heard  in 
assertion  of  rights  inconsistent  therewith. 
His  acc^tance  of  the  deed  was  Inconsistent 
with  the  claim  of  adverse  possession.  Evoy 
element  for  which  the  appellant  was  entitled 
to  recover  was  fairly  presented  to  the  jury 
for  consideration.  The  court  left  It  to  the 
jury  to  say  whether  the  opening  of  Fifty- 
Fifth  street  imder  all  the  circumstances, 
decreased  the  value  of  the  appellant's  prop- 
erty. They  found  that  It  did  not  The  as- 
signments of  error  are  dismissed.  Judgment 
affirmed. 


TUCKASmXSKT  v.  LEHIGH  A  W.  GOAL 
00. 

(Supreme  Court  of  Pennsylvania.    May  27, 
1901.) 


NUISANCE— POWDER  MAOAZINB. 
/A  powder  magazine  located  near  the  shaft 
of  a  colliery,  and  originally  not  in  a  residence 
locality,  but  around  which  the  population  had 
settled,  and  of  which  complaint  had  not  been 
made  during  its  80  years  of  existence,  and  is 
which  explosives  were  kept  only  for  use  in  the 
mine,  and  in  small  quantities,  is  not  a  nni- 
sance,  so  as  to  render  its  owners  liable  for  an 
injury  to  one  living  near  by  explosion  caused 
by  lightning,  i 

Appeal  frdm  court  of  common  pleas,  Lu- 
zerne county. 

Action  by  Mary  Tuckashlnsky,  by  next 
friend,  against  the  Lehigh  &  Wilkesbarre 
Coal  Company.  Judgment  for  defendant 
Plaintiff  appeals.    Affirmed. 

John  T.  Lenahan  and  James  L.  Lenahan, 
for  appellant  Andrew  H.  McCllntock  and 
Henry  W:  Palmer,  for  appellee. 

POTTER,  J.  It  Is  contended  in  this  case, 
upon  the  part  of  the  appellant  that  It  was 
for  the  Jury  to  say  whether  or  not  the  pow- 
der house  of  the  defendant  company  was  a 
private  nuisance,  and,  if  they  so  found,  that 
then  the  defendant  was  liable  for  damages 
caused  by  the  explosion,  regardless  of  the 
question  of  negligence.  When  originally  lo- 
cated, the  magazine  was  not  in  the  vicinity 
of  a  residence  district;  but  with  the  growth 
of  the  community,  the  population  has  settled 
near  the  shaft  and  near  the  magazine,  ia 
apparent  disregard  of  any  danger  from  ex- 
plosion. At  the  time  of  the  accident  the 
defendant  company  bad  4^  boxes  of  dyna- 
mite and '4^  kegs  ot  black  powder  stored  In 
a  wooden  building,  14  feet  square  and  12 
feet  high,  in  an  open  space  near  the  shaft  of 
its  colliery.  The  mine  was  not  In  operation 
at  the  time,  but  some  dead  work  was  being 
done,  in  which  powder  was  necessary.  The 
testimony  shows  that  the  explosion  was  cans- 
ed  by  lightning.  The  plaintiff  was  standing 
In  the  doorway  of  her  father's  house,  and 
seems  to  have  been  thrown  backward  and 
down  a  flight  of  stairs  by  the  concussion  of 
the  air,  receiving  iQjurles  for  which  It  is  here 
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songht  to  recover  damages.  The  trial  court 
gave  binding  Instructions  to  the  Jury  to  find 
for  the  defendant,  In  the  following  language: 
"There  Is  not,  therefore,  any  evidence  in  the 
case  of  any  negligence  on  the  part  of  the 
defendant,  unless  it  consists  In  Its  having 
the  kind  and  quantity  of  explosives  In  the 
place  at  the  time,  for  the  purpose,  and  un- 
der the  circumstances  already  stated.  As  to 
thU  there  Is  no  controversy,  no  dispute,  no 
question  of  fact  to  be  determined.  The  only 
question  to  be  decided  is  whether,  under  the 
law,  this  state  of  facts  constitutes  negligence 
In  Itself,  for  which  plaintiff  may  recover  In 
this  action.  This  is  a  question,  not  of  fact, 
for  the  Jury,  but  of  law,  the  duty  of  deciding 
which  Is  laid  upon  the  court  In  the  dis- 
charge of  this  duty,  we  say  to  yon,  gentle- 
men, that.  In  our  opinion,  the  fact  that  the 
defendant  had  at  the  time  and  place  of  the 
accident  four  boxes  and  a  part  of  a  box  of 
dynamite  and  four  kegs  and  a  part  of  a  keg 
of  black  powder  In  Its  powder  house,  located 
a>  It  was  shown  to  be,  did  not  in  Itself  con- 
stitute negligence  for  which  the  plaintiff  is 
entitled  to  recover  In  this  action;  and  we 
therefore  Instruct  and  direct  you  to  return 
a  verdict  In  this  case  In  favor  of  the  defend- 
ant." This  action  of  the  court  Is  assigned 
aa  error.  A  nuisance  has  been  defined  as 
"that  which  annoys  and  disturbs  one  In  the 
poBsesalon  of  bis  property,  rendering  its  or- 
dinary use  or  occupation  physically  ancom-i, 
fortable  to  him."  The  evidence  in  this  case  , 
shows  that  the  powder  magazine  has  been  in 
nse  by  the  defendant  company  for  more  than  ^ 
30  years,  and  that  the  plaintiff  has  resided  ' 
witliln  about  TOO  feet  of  It  for  some  IB  years. ' 
Yet  there  is  no  testimony  to  show  that  any 
apprehension  of  danger  or  any  fear  of  exploH 
sion  was  fell  or  expressed  by  any  one  during! 
that  time.  No  objection  to  the  location  or 
maintenance  of  the  magazine  has  been 
shown.  /*rbe  explosives  were  stored  in  small 
quantities,  to  meet  current  needs.  Such  ma- 
terials are  always  dangerous,  but  as  their 
nse  Is  essential  to  the  work  of  mining,  it  Is 
Impossible  to  protect  absolutely  persons  or 
property  In  the  immediate  vicinity.  The 
risk  Is  similar  to  that  arising  from  the  op- 
eration of  steam  boilers  and  other  machinery 
and  apparatus  aeveaanry  to  the  prosperity  of 
great  communities.  Negligence  In  the  care^ 
of  the  explosives  or  In  the  management  ofj 
the  mngaxine  was  neither  charged  nor  prov- 
en. The  only  question  In  the  case  was  as 
to  whether  or  not  the  magazine  was  in  itself 
a  nuisance.  We  can  see  nothing  In  the  evi- 
dence to  support  such  a  finding.  The  explo- 
sives were  kept  only  for  use  in  the  mine, 
and  were  kept  in  small  quantities.  The  ex- 
plosion was  caused  by  no  act  of  the  defend- 
ant but  by  a  stroke  of  lightning.  The  trial 
court  could  not  have  sustained  a  verdict  for 
the  plaintiff  upon  the  evidence.  His  instmO' 
ttons  to  the  Jury  to  find  in  favor  of  the  de- 
fendant were  proper,  and  the  Judgment  la 
afllrmed./ 


CUSNBY  V.  PENNSYLVANIA  SHWBB- 
PIPB  CO. 

(Supreme  Court  of  Pennsylvania.  May  27, 
1001.) 
INJURT  TO  EMPLOTft— ASSUMPTION  OF  RISK. 
Plaiatiff,  employed  to  dig  clay  by  under- 
mining it,  was  injured,  while  digging  a  trench 
eight  feet  wide  through  a  bank,  by  clay  from 
the  rear  wall  failing  and  catching  him  where 
be  stood  between  it  and  the  end  of  a  cart 
which  was  standing  in  the  trench,  and  into 
which  he  was  shoveling.  Held,  that  he  was 
not  relieved  from  assumption  of  the  risk  be- 
cause of  the  assurance  of  the  foreman  that 
he  could  work  in  safety  in  the  trench  in  dig- 
ging as  directed;  the  danger  not  being  in  the 
mnnner  of  the  digging,  but  la  undermining 
without  leaving  supports,  which  was  under- 
stood by  him,  and  in  taking  his  position  be- 
tween the  wall  and  the  cart. 

Appeal  from  court  of  common  pleas.  Hun- 
tingdon county. 

Action  by  Thomas  Clsney  against  the 
Petmsylvanla  Sewer-Pipe  Company.  Judg- 
ment for  defendant  on  a  verdict  directed  tor 
It    Plaintiff  appeals.    Affirmed. 

W.  M.  Henderson,  for  appellant  H.  H. 
Walte,  for  appellee. 

FELL  J.  The  aUegations  of  negligence 
contained  in  the  statement  are  that  the 
plaintiff,  an  employ^,  was  required  to  work 
In  an  unsafe  and  unsuitable  place,  and  was 
put  in  charg^e  of  an  incompetent  foreman, 
by  reason  of  which  a  bank  of  clay  fell  upon 
and  injured  him.  The  proofs  at  the  trial 
were  as  follows:  The  plaintiff  was  employ- 
ed to  dig  clay.  Be  was  46  years  of  age, 
and  had  been  in  the  employ  of  the  company 
for  4  years,  and  for  more  than  a  year  had 
been  digging  clay  at  the  bank  where  he  was 
Injured.  He  was  directed  by  the  foreman  to 
dig  a  trench  about  8  feet  wide  and  30  feet 
long,  from  the  face  of  the  bank  through  a 
bed  of  clay.  On  beginning  this  work  he 
sloped  the  rear  bank  of  the  trench,  and, 
when  directed  to  keep  it  vertical  and  to 
throw  the  clay  by  undermining  It,  he  ob- 
jected on  the  ground  that  It  was  dangerous 
to  work  In  this  way,  and  was  assured  by 
the  foreman  that  there  was  no  danger.  Aft- 
er working  a  few  days  he  asked  the  fore- 
man whether  It  would  not  be  better  to  use  a 
prop  to  support  the  bank,  and  was  again 
assured  that  there  was  no  danger.  When  in- 
jured he  was  standing  between  the  bank 
which  he  had  undermined  and  the  end  of  a 
cart  into  which  he  was  shoveling  clay.  His 
regular  employment  was  to  dig  clay  by  un- 
dermining the  bank.  In  doing  this  work, 
supports  of  clay  were  left  at  intervals  of  a 
few  feet;  and,  when  the  undermining  had 
been  completed  and  the  suppwts  were  to 
be  removed,  some  one  was  stationed  to 
watch  the  bank  and  give  notice  as  It  was 
about  to  fall.  If  it  did  not  fall  by  its  own 
weight  it  was  thrown  over  by  the  use  of 
bars  on  the  top.  The  only  difference  in  point 
of  danger  between  his  regular /worked  that 
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In  which  he  was  engaged  when  injured  was 
that,  the  trench  being  only  eight  feet  wide, 
hla  means  of  escape  from  falling  clay  were 
more  restricted.  But  there  was  no  danger  of 
the  clay's  falling  If  it  were  properly  under- 
mined,' and  sufficient  supports  were  left 
The  real  danger  of  the  situation  was  that 
he  Btood  at  the  side  of  the  bank  which  had 
been  undermined,  when  his  way  to  escape 
if  it  should  fall  was  obstructed  by  a  cart 
which  stood  in  the  trench.  But  that  danger 
was  of  his  own  creation,  and  the  position 
«f  bis  own  choice.  He  had  undermined  the 
Dank  in  order  Ijiai  it  should  fiiil.  He  thought 
It  was  still  secure.  When  asked,  "Where 
were  you  standing  when  the  clay  fell,— be- 
tween the  cart  and  the  bank?"— be  answered, 
*Tes;  It  was  such  a  littte  bit  It  didn't  amount 
to  nothing."  This  was  the  plaintiff's  mis- 
take, but  it  was  not  made  in  reliance  upon 
the  assurance  of  safety  by  the  foreman. 
That  aasnrance  was  that  he  could  work  in 
safety  In  the  trench,  In  digging  as  directed, 
and  it  appears  to  have  been  fully  Jnstifled. 
The  danger  was  not  in  tlie  manner  of  dig- 
ging, bat  in  onderminlng  without  leaving 
supports,  and  it  was  folly  naderatood  by 
him.  The  facts  furnish  no  ground  for  the 
amdicatlon  of  the  principle  that  an  employe 
who  In  obedience  to  a  poaltl-m  order  acts 
-wlthont  time  fbr  eonslderation,  or  who  in 
■eliance  on  his  employer's  Judgment  con- 
tlnnet  at  a  work  which  while  perilous  threat- 
•ns  no  Immediate  danger,  does  not  assume 
tlie  risks,  so  as  to  preclude  a  recovery  for  in- 
juries IncHTstd.    The  Judgment  is  affirmed. 


FTDZWATBR  T.  FA8SETT. 
fSopteme    Oonrt    of    Pennayhrania.    May   27, 
1801.) 
narr  tort  TBAaoBS— proxiuatb  oAasn. 
l.Tbe   (nraer  of   land   is  not  a  joint   tort 
feasor,  so  as  to  be  liable  to  the  lessee  for  the 
burying  of  a  horse  thereon  by  a  third  person; 
he  haTiair  merely  given  him  permission  to  do  so. 
2.  Permismon  given  by  the  awaer  at  laad  to 
■a  thud   peisiMi   to  bury   theNin   a  horse  not 
known  by  such  owner  to  have  had  aa  infec- 
tions  disease  is  not  the  proximate  cause  of  the 
injury  to  the  lessee  of  the  land  -from  his  catde 
lieing  affected  with  the  disease. 

Appeal  from  court  of  common  pleas,  Brad- 
ford county. 

Acticfn  by  Mott  Fitzwater  agalmrt  T.  M. 
Fassett  Judgment  for  defendant  Plaintiff 
appeals.    Affirmed, 

St<uie  &  Brooks,  Chas.  TU.  Fellows,  and  W. 
X  Young,  for  appellant  Henry  C.  McCor- 
mick,  Seth  T.  McCormlck,  E.  B.  Parsons, 
W.  O.  Sechrist,  and  Albert  Morgan,  for  ap- 
pellee. 

POTTEB,.J.  The  appellee  In  this  case  mm 
tbe  owner  of  certain  lands  in  Qaotown  town- 
ahJii.  Bradford  county.  Pa.  These  tends 
•w«se  .leased  to  the  appellant  Fltzwater,  and 
in  June,  1S99,  were  used  aa  paeturage  tar 


cattle.  At  the  request  at  a  wandering  stran- 
ger, on  or  about  June  15,  1899,  the  appellee, 
Faasett  granted  permission  to  bury  in  tlie 
pasture  a  dead  horse  which  had  died  on  an 
adjoining  sclioei-houBe  lot  The  appellee  bad 
no  part  In  the  burial,  and  gave  no  dlrettions 
concerning  it;  nor  bad  he  any  knowledge 
that  the  horse  had  any  infections  disease. 
Tbe  horse  was  taken  into  the  pasture  by  the 
stranger  and  othera  in  his  employ,  and  bur- 
ied. Appellant's  cows  were  pasturing  upon 
the  lands  at  the  time,  and  afterwards  they 
became  affected  with  anthray,  supposed  to 
hav.e  come  from  the  bocse,  and  four  of  tbe 
cows  died. 

Upon  the  trial,  at  the  close  of  plaintiff's 
evidence,  the  court  below  directed  a  com- 
pulsory nonsuit  The  refusal  to  take  off  this 
nonsuit  la  assigned  tot  error.  The  appel- 
lee maintains  that  as,  under  tbe  evidence, 
he  did  nothing  more  than  give  his  consent  to 
bury  the  horse  upon  tbe  leased  land,  be  can- 
not therefore  be  held  a»  a  trespasser.  We 
think  his  contention  is  correct  The  distinc- 
tion seems  to  tie  Iwme  out  by  the  author- 
ities: In  the  case  of  Bobinson  v.  Vaugbtou. 
8  Car.  &  P.  252,  tbe  court  says:  "The  only 
real  question  is  whether  Mr.  Vangbton  was 
authorized  and  ordered  by  Mr.  Sontiiwlck  to 
commit  this  trespass,  or  whether  Mr.  Soutb- 
wlck  merely  said,  'I  will  permit  you,'  or, 
'Ton  may  go  if  you  like.'  If  he  was  author- 
ized and  ordered  by  Mr.  Bouthwlck  to  go 
there,  they  are  joint  trespassers;  but  if  he 
was  only  permitted,  w  had  leave  and  license 
from  Southwicic,  they  are  not"  This  was  an 
action  of  trespass  by  the  tenant  against  the 
landlord,  as  in  this  case.  And  in  1  Wat 
Tresp.  pp.  67,  68:  "It  A.  give  B.  leave  to  go 
into  a  deld  in  which  A.  has  no  right  and  B. 
goes  there,  this  will  not  make  A.  liable  as 
a  co-trespasser  with  B."  And  again,  in  1 
Jag.  Torts,  p.  211:  "Bat  a  person  who  mere- 
ly gives  leave  for  a  tort  to  be  committed  is 
said  not  to  be  a  joint  tort  feasor.  If  the 
trespasser  was  authorized  and  ordered  by  me 
to  go  there,  we  are  joint  tort  feasors;  but 
if  I  only  permitted  him,  as  he  had  my  leave 
and  license,  though  I  had  no  right  yet  we 
are  not  joint  tort  feasors."  In  Heitzman  v. 
Dlvil,  11  Pa.  204,  the  plaintiff  wae  tbe  pur- 
chaser of  the  pr<9erty  of  Dlvil  by  a  judicial 
sale.  Tbe  property,  being  a  stack  of  gnUn, 
was  hauled  by  Dlvil,  with  the  team  at 
gpeese,  to  tbe  bam  of  the  latter,  and  thresh- 
ed. It  was  proved  that  tbe  plaintiff  asked 
fipeese  to  let  him  take  the  grain  away  from 
his  bam,  who  replied  that  "he  could  not  let 
him  do  so.  It  did  not  belong  to  him,  but 
te  Divll."  Plaintiff  asked  Speese  if  he  har- 
bored the  grain.  He  said  be  did;  It  was  his 
own  barn,  and  be  could  harbor  anybody's 
grain  be  pleased.  With  regard  to  tbe  liabU* 
ity  of  the  defendant  Speeae,  the  court  char- 
ged thus:  "WUliam  .and  John  Speeae  -stand 
in  a  dtflereat  filtuatioD,  aad  if  .tbey  did  no 
more  than  aliew  BaatioB  tbe  .prtvUice  ef 
threshing  the  grain  oat  at  their  bam.  aad 
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even  loaned  btm  horses  and  iragons  to  baul 
It  tbere,  It  wonld  not  Implicate  them  as' tres- 
passers. It  Is  what  one  neighbor  may  cer- 
tainly do  for  another."  This  -was  assigned 
for  error,  and  this  court  said  the  law  was 
correctly  stated  as  to  "William  and  John 
Speese.  It  will  be  remembered  that  In  the 
present  case  the  appellee  was  the  owner  oC 
tbe  laud  In  question.  It  being  leased  for  the 
year  to  the  appellant.  So  that  the  consent 
of  the  owner  might  properly  be  sought,  In 
addition  to  that  of  the  lessee.  The  action  of 
the  appellee  amounting  to  nothing  more  than 
consent,  and,  not  extending  to  directing  or 
procuring  the  trespass  upon  the  rights  of  tbe 
appellant,  this  case  Is  not  in  line  with  those 
■where  a  trespass  was  ordered  or  procured  by 
persons  who  were  therefore  held  liable  with 
those  actually  committing  it.  Neither  does 
It  appear  that  the  appellee,  Fassett,  was  In- 
terested In  the  transaction  In  any  way,  or 
that  he  received  any  benefit  or  compensation 
for  the  permission  granted.  Another  most 
Important  rule  of  law  is  that  the  damages 
for  whlsb  a  party  is  to  be  held  liable  are 
those  only  wbtch  are  the  natural  or  neces- 
saiT  consefivences  of  bls'-act.  It  cannot  be 
pretended  that  the  mere  granting  of  permis- 
sion to  buiy  -a  dead  horse  was  negligence 
In  Itself.  The  damages  claimed  by  tbe  ap- 
pellant Temilted  from  the  fact  of  the  horse 
being  diseased,  which  was  unknown  to  ap- 
pellant. [Tbe  injury  was  therefore  not  tbe 
natural  and '  ordinary  result  of  tbe  act  to 
which  consent  was  given,  and  the  giving  of 
consent  cannot,  nnder  such  circumstances, 
be  'beld  to  be  the  proximate  cause  of  the  In- 
jury. The  rule  is  thus  laid  down  in  Jag. 
Torts,  c.  C:  "But  It  Is  generally  held  that  in 
order  to  warrant  a  findmg  that  negllgenee, 
or  an  act  not  amomitlng  to  wanton  wrong, 
is  the  proximate  cause  of  an  injury,  it  mnet 
appear  that  the  injury  was  the  natural  and 
probable  consequence  of  the  negligence  .or 
wrongful  act,  and  that  it  ought  to  have  been 
foreseen  in  the  light  of  the  attending  cir- 
cumstances." And  tbe  rule  as  thus  stated 
was  adopted  by  this  court  in  Wood  v.  Rail- 
road Co..  177  Pa.  310,  35  Aa  609.  We  think 
tbat  under  all  the  evidence  in  this  case,  the 
noflsiiit  was  properly  entered.  The  Judg- 
ment Is  affirmed. 


UcOORlilOK  T.  -8ENBB. 

(Supreme  'Oonrt  of  -Pmnsylvanla.    Jon*  4, 
1801.) 

UMITATIONS— ACCHtJAL  OF  CAUSB  OF  ACTTON 
-iPtmCHASH    BT   JtTDaMBNT   CRED- 
ITORS—CON1!RIBUTION. 
^Where   the   Jndgnient    creditora    parchose 
land  of  ithe-4ebtor  .at  sherifTB  4ale  aader  the 
lien  cneditors'  act,  aad  the  judgment  of  one 
pays  more  than  half  the  purchase  price,  but 
the  deed  'is -made 'to  them  as  tenmita  in  eom- 
mao,  -'his  rtght  at  ■otion  4or  contsibution  «c- 
cnMs  on.deltTerx  of  the.shedS^  deed,  and.tdie 
atatat*. zona. from  .th«n. 


Appeal -from  conrt  of  common  pleas,  Clear- 
fleid  county. 

Action  by  O.  B.  McOormlcli  against  W.  Z. 
Sener.  Judgment  'for  defendant.  PlalntifT 
appeals.    Affirmed. 

The  following  is  the  statement  of  claim 
and  the  opinion  of  the  court  below: 

"Statement  of  Claim. 

"Plaintitr  olaims  to  raoover  from. tbe  de- 
fendant in  the  abovetstated  cause  the  sum 
of  loleven  hundred  twenty-two  and  ten  one- 
bundredths  (^1422.10)  dollars,  with  interest 
from  December  80,  1888,  upon  the  following 
aanae  of  action,  viz.:  On  tbe  6tb  day  of  May, 
A.  D.  1889,  the  i^lntiff,  a  S.  McOormlck, 
and  the  defendant,  W.  Z.  Sener,  purchased 
real  .estate  at  public  sale  by  the  sheriff, 
*  *  *  as  tenants  In  common,  and,  though 
both  liable  to  the  sheriff  for  tbe  whole  bid, 
yet  each  took  title  to  an  undivided  half  in- 
terest, with  a  liability  and  duty  to  pay  one- 
baJf  of  the  bid  or  purchasie  money  of  said 
property,  •  •  •  the  sum  of  seven  tbon- 
aand  three  hundred  .and  fifty  ($7,350.00)  d(ri- 
.lars.  That,  In  pursuance  of  said  sale  and 
pwchase,  the  said  sheriff,  on  June  8,  1888, 
'OCicnowledged  in  open  court  a  deed  bearing 
date  May  9,  1888,  to  the  said  W.  Z.  Bener  and 
O.  S.  McCormiclE,  for  the  said  messuage  or 
parcel  of  land.  That,  In  pursuance  of  the 
said  porahase,  tile  said  W.  Z.  S«ier,  togeth- 
;er  with  a  S.  McOoimiclc,  tbe  parties  to  said 
purchase,  took  possession  of  the  said  prem- 
lises,  ^each  of  the  oae  undivided  half,  and  oc- 
cnpled  .and  enjoyed  the  same  as  tenants  in 
jcommon  nntil  on  or  about  the  15th  day  of 
March,  A.  D.  1896,  when  plaintiff  sold  Us 
■Bid  undivided  one-half  Interest,  and  the  said 
defendant  lias  continued  to  occupy,  use,  and 
enjoy  the  -other  undivided  one-half  Interest 
..until  tbe  present  time.  Plaintiff  further 
avers  tbat  the  parties  hereto  were  each 
Uable  to  the  sheilff  for  the  paymoit  of  tbe 
.entire  purchase. money;  that  he,  on  Decem- 
ber 30,  1869,  paid  to  t^e  said  sheriff,  as  part 
'of>  the 'Said  purchase  money,  the  sum  of  $4,- 
T97.10;  that  said  snm  was  i^l,122.10  tn  excess 
of  the  '0ne<balf  of  the  said  purchase  money; 
and  that  be.eould  equitably  and  Justly  be  re- 
quired to  pay  only  tbe  one-half  of  the  said 
purcbase  money  or  bid,  or  tbe  sum  of  |8,- 
675(00.  Whereupon  t]ie  defendant  became  lia- 
ble to  pay  to  him,  the  said  plaintiff,  the  said 
■sum  of  fl,122.10,  with  its  interest  from  De- 
cember 80,  18S8,  and  although  the  defendant 
well  knew  that  he  was,  and  now  is,  so  In- 
debted to  the  plaintiff,  he  has  hitherto  whol- 
ly neglected  and  refused,  and  still  does  neg- 
lect .and  refuse,  to  pay  the  same,  or  amy  part 
thereof,  to  said  plaintiff." 

Opinion  of  the  Court  Below. 

"'Tbe  Btatote  df  UmltatlODa  commenced  to 
mn  at-the  time'the  right  of  action  accrued. 
Sener  and  McOormlck  agreed  to  act  togetber 
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In  proceedings  against  Blerly,  each  having 
claims  against  him.  They  banght  this  real 
estate  at  sheriff's  sale,  the  deed  being  made 
to  the  two  of  them  as  tenants  In  common, 
and  vested  an  undivided  half  Interest  in 
each.  McGormick  held  judgments  against 
Blerly,  and  they  purchased  as  Hen  creditors 
under  the  act  of  1S46.  The  sheriff's  sale  oc- 
curred the  6th  of  May,  18S9.  On  9th  of  May, 
1889,  the  court  fixed  May  10,  1889,  as  the 
time  for  reading  the  sheriff's  return  In  open 
court  The  return  was  read,  and,  no  objec- 
tions being  made,  the  deed  was  acknowledged 
8th  June,  1889,  and  duly  recorded.  The  exe- 
cution upon  which  the  return  was  made  Is 
lost  The  sheriff  testlflea  that  appended  to 
It  was  a  receipt  by  Mr.  McCormlck,  as  a  Hen 
creditor,  for  amount  claimed  upon  his  Judg- 
ment This  Is  largely  his  opinion,  he  saying 
he  has  no  specific  recollection  of  the  matter, 
but  that  It  was  his  practice  to  procure  such 
receipts  as  are  required  by  the  act.  The 
plaintiff  testifies  that  he  gave  no  receipt  to  the 
sherlft  until  30th  September,  1889.  The  ques- 
tion Involved  Is  whether  plaintiff's  right  of 
action  accrued  on  delivery  of  deed,  8th  June, 
or  80th  September,  1889.  If  the  former,  more 
than  six  years  elapsed  before  suit  was 
brought  and  the  claim  would  be  cut  out  by 
the  limitations.  In  our  opinion,  the  right  of 
action  accrued  on  delivery  of  the  deed.  At 
that  time  defendant  acquired  his  title,  which 
was  paid  for  In  part  by  plaintiff's  Judgments. 
The  purchase  was  under  the  lien  creditor's 
act  and  largely  by  these  Judgments.  No  ob- 
jection was  made  to  this,  and  the  acknowl- 
edgment of  the  deed  extinguished  the  Judg- 
ments to  the  extent  used,  and  gave  plaintiff 
the  right  to  demand  contribution  from  the 
defendant  for  what  the  Judgments  had  pur- 
chased for  him.  The  subsequent  appoint- 
ment of  an  auditor  was  not  on  account  of  the 
purchase  as  lien  creditors.  Had  It  been,  the 
acknowledgment  of  the  deed  would  have 
been  deferred  until  the  matter  was  disposed 
of.  The  auditor  was  appointed  on  the  appli- 
cation of  the  sheriff  on  account  of  a  dispute 
about  the  attorney's  commissions  on  Judg- 
ments held  by  another  creditor.  The  right  of 
action  commenced  at  the  time  plaintiff's 
judgments  were  used  and  extinguished  lii 
the  acquisition  of  title  by  defendant  Tnis 
was  at  the  acknowledgment  and  delivery  of 
the  sherltTs  deed,  and  not  months  after- 
wards, when  plaintiff  receipted  to  the  sher- 
iff In  pursuance  of  the  distribution  by  the 
auditor.  The  defendant's  motion  is  granted, 
and  judgment  of  cpmpulsory  nonsuit  entered 
against  plaintiff." 

Hon.  J.  B.  McEnally  and  Dan'l  W.  McOur- 
dy,  for  appellant  David  L.  Krebs,  W.  A. 
Hagerty,  and  A.  M.  Uverlght  for  appellee. 

PER  ODBIAM.  The  learned  Judge  who 
tried  this  case  allowed  the  defendant's  mo- 
tion for  a  compulsory  nonsuit  and  refused  to 
tak«  It  off.     The   plaintiff,    assuming   that 


there  was  error  In  the  refnsal  tp  take  off 
the  nonsuit  entered  an  aK>eal  to  this  conrt 
The  argument  made  on  the  appeal,  and  the 
cases  cited  to  support  it  failed  to  convince 
us  of  error  in  the  conclusion  arrived  at  by 
the  learned  court  below.  It  plainly  appeared 
on  the  trial  of  the  case  that  the  plalntUTt 
right  of  action  accrued  on  delivery  of  the 
deed  on  the  8th  of  June,  1889,  and  that  the 
summons  on  which  the  service  was  made 
was  Issued  7  years,  11  months,  and  26  days 
after  the  acknowledgment  of  the  sheriff's 
deed.  It  seems  to  us  that  the  plaintiff's 
claim  was.  In  any  aspect  of  the  case,  hatred 
by  the  statute  of  limitations,  and  that  the  al- 
lowance of  the  nonsuit  and  the  refusal  to 
take  It  off,  was  properly  entered.  Judgment 
affirmed. 


HUTCHINSON   et  ai  t.  EaJNEL 

(Supreme  Court  of  Pennsjlvanla.    May  27, 

1901.) 

TAXATION  —  UNSEATED   LANDS  —  SEVERANCB 

OF  MINERAL  AND  BURFACB  RIOHT8 

—TENANTS  IN  COUUON. 

1.  There  appearing  to  be  no  sneh  permanent 
Improvements  on  lands  as  indicate  a  personal 
respouBibllity  for  taxes,  the  lands  are  properly 
returned  for  taxation  by  the  assessor  as  onseat- 
ed  lands. 

2.  Unseated  lands  are  properly  assessed  sep- 
arately, according  to  the  original  warrants 
therefor,  though  they  be  united  by  purchascy 
unless  the  owner,  pursuant  to  the  requirement 
of  Act  March  28,  1806^  that  be  famish  the 
county  commissioners  with  a  description  there- 
of, give  them  a  description  of  the  lands  as  con- 
veyed hy  metes  and  bounds. 

3.  The  record  of  a  deed  creating  a  separate 
estate  m  the  minerals  in  unseated  lands,  b;  a 
reservation  thereof,  is  not  notice  requiring  the 
taxation  of  the  surface  and  the  minerals  sep- 
arately. 

4.  The  owner  of  mineral  rights,  under  a  res- 
ervation in  a  deed  of  the  surface  of  the  lands, 
is  not  a  tenant  in  common  or  joint  owner  with 
the  owner  of  the  surface,  so  that  either  can 
buy  the  estate  of  the  other  at  tax  sale. 

Appeal  from  court  of  common  plea^  Elk 
county. 

Action  by  Charles  H.  Hutchinson  and  oth- 
ers against  M.  S.  Kline.  Judgment  for  de- 
fendant   Plaintiffs  appeal.    Affirmed. 

The  following  Is  the  opinion  of  the  court 
below  (Mayer,  P.  J.): 

"This  action  of  ejectmoit  was  brought  to 
recover  possession  of  a  certain  piece  of  land 
situate  in  Jones  township.  Elk  county,  con- 
taining 2,931  acres,  8  roods,  and  9  perches, 
being  part  of  warrant  No.  3,252.  and  the 
western  parts  of  warrants  Nos.  3.231.  3.232, 
and  3,261.  The  legal  title  to  the  land  de- 
scribed in  the  writ  was  In  the  plaintiffs 
prior  to  February  13,  1883,  and  at  the  time 
of  the  bringing  of  the  action  of  ejectment 
the  legal  title  to  the  gas,  coal.  Iron,  and 
petroleum  was  vested  In  the  plaintiffs,  and 
would  entitle  them  to  recover  In  this  action, 
unless  this  title  was  devested  by  virtue  of  a 
tax  sale  by  the  treasurer  of  Elk  county  on 
July  2,  1892,  to  J.  Powell,  onderr  whom  tha 
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defendant,  M.  S.  KUn«.  claims  title.  The 
validity  of  tbls  tax  sale,  so  far  as  the  nxir- 
face  of  the  aaid  tracts  of  land  Is  concerned, 
is  not  disputed,  except  that  It  is  claimed, 
because  of  the  deacription  of  the  conveyance 
by  metes  and  bounds,  these  several  tracts 
compose  an  entirely,  and  should  have  been 
taxed  together,  and  not  by  separate  war- 
rants. It  is  contended  by  the  plaintiffs  that 
the  assessments  of  taxes  against  these  tracts 
as  unseated  land  should  be  held  to  apply 
only  to  the  surface,  which,  by  reason  of  the 
reservations  in  the  deeds  of  conveyance,  was 
a  separate  estate  from  the  mineral  rights. 
The  parties  to  this  suit,  by  agreement  filed, 
dispensed  with  a  trial  by  jury,  and  it  was 
submitted  to  the  decision  of  the  court,  under 
the  act  of  the  22d  of  April,  1874. 

"Findings  of  Fact 

It  was  not  shown  on  the  trial  that  these 
lands  were  ever  assessed  in  a  body,  nor  la 
there  any  evidence  to  show  that  the  plain- 
tiffs, or  any  one  tinder  whom  they  claim  ti- 
tle, paid  taxes  to  Elk  county  upon  the  min- 
eral rights  reserved,  nor  returned  them  for 
the  purpose  of  taxation  in  one  body.  This 
the  plalntlfla  were  required  to  do  by  the  act 
of  the  28th  of  March.  1806.  If  they  desired 
their  separate  estate  to  be  assessed  and  tax- 
ed separate  and  apart  from  the  surface, 
there  should  have  been  a  severance  of  this 
separate  estate  in  the  assessment.  We  find 
that  the  assessment  of  these  tracts  for  the 
years  1890  and  1881  was  as  follows: 

No,  Acres.  Valaation.  Taxes. 

1800        8.252  990  |4,325  $151  86 

8.231  495  2,163  75  71 

8.232  440  1,92S  67  38 
8.251  475  2,075  72  53 

1881        8.252  990  4,825  160  04 

3.'/»l  495  1,925  80  03 

8,232  440  1.925  71  64 

8.Z51  475  2,074  44  25 

Total $722  84 

■^ut  it  is  claimed  that  at  the  time  this 
assessment  was  made  the  land  was  seated, 
and  that  there  was  personal  property  suffi- 
cient on  the  premises  to  pay  the  taxes  for 
the  years  1890  and  1881.  We  have  carefully 
examined  the  testimony  in  this  case,  and  are 
of  the  opinion  that  the  evidence  is  too  vague 
and  indefinite  to  show  that  these  lands  were 
seated.  The  assessments  from  1884  to  1801 
show  that  Hamlin  &  Gilpin  were  assessed 
for  a  sawmill  and  two  dwelling  houses  and 
bam.  But  there  was  no  assessment  of  any 
laud  in  connection  with  these  improvements. 
Then  are  no  acres  designated  in  the  de- 
scription,—simply  a  sawmill  and  improve- 
ments. Nor  does  the  evidence  offered  shovr 
that  this  assessment  to  Hamlin  &  OUptn  ap- 
plied to  either  of  the  warrants  in  question. 
Nor  does  the  evidence  show  that  these  taxes 
in  the  seated  list  were  paid  to  the  collector, 
but,  on  the  contrary,  the  tax  collector  of 
Jonea  township  for  the  year  1891  was  caUed 
as  a  wltnesa,  and  he  testified  that  he  was 
(muntoA  ftoan  tbeM  taxes.    Had  there 


been  aufficient  personal  property  on  tb» 
premises  at  the  time  the  tax  collector  had 
bis  duplicate  be  would  have  been  able  to 
collect  the  taxes,  and  would  not  have  been 
exonerated  from  them;  and  the  presumption 
is  that  the  tax  collector  did  his  duty,  and 
that  when  he  returned  this  tax  as  uncollect- 
ible it  was  in  accordance  with  the  facta. 
Even  if  the  sawmill  was  erected  upon  one 
of  these  tracts,  the  preponderance  of  the 
evidence  shows  that  the  mill  and  improve- 
ments had  been  abandoned,  and  after  such 
abandonment  the  assessment  of  the  land  as 
unseated  would  constitute  a  valid  assese- 
ment.  Gibson  v.  Bobbins,  9  Watts,  156; 
Negley  v.  Breading,  82  Pa.  825;  Stewart  t. 
Trevor,  56  Pa.  874. 

"The  question  of  whether  a  tract  of  land 
Is  seated  or  unseated  depends  altogether  up- 
on what  has  been  or  is  being  done  upon  It; 
upon  the  appearance  which  it  may  presmt 
to  the  eye  of  the  assessor.  As  was  said  in 
Rosenburger  v.  Schull,  7  Watts,  891,  the  as- 
sessor has  nothing  to  do  with  the  misappre- 
hensions or  mistakes  of  the  occupant.  It  is 
his  business  to  return  the  land  as  seated  If 
he  finds  upon  it  such  permanent  improve- 
ments as  Indicate  a  personal  responsibility 
for  the  taxes.  On  the  other  hand,  if  there 
be  no  such  Improvementa,  he  must  return  it 
as  unseated.  Neither  is  it  the  bosiness  of 
the  assessor  to  Inquire  what  is  the  nature 
of  the  owner's  title.  Stoetzel  v.  Jackson, 
106  Pa.  667. 

"From  the  testimony  of  Mr.  Malone,  it 
appears  that  some  logging  was  going  on  up- 
on some  parts  of  these  lands.  It  is  not 
shown  upon  which  tract,  and  his  teams  were 
there  only  a  small  part  of  the  year  in  con- 
nection with  this  logging  contract,  whieh 
consisted  in  taking  lumber  from  a  part  of 
one  of  the  tracts  to  a  railroad  siding,  entire- 
ly away  from  these  lands.  His  testimony  la 
very  indefinite.  He  says  that  he  supposed 
the  team  occupied  the  bam  in  the  winter. 
This  was,  he  thinks,  In  1880  and  1890.  He 
was  only  on  the  land  twice,— once  In  K89, 
he  thinks.  'Q.  Do  you  know  how  long  he 
kept  them  there?  A.  Well,  I  don't  remem- 
ber when  it  was  that  I  was  back  again.  Q, 
Mr,  Malone,  don't  you  rememlier  that  you 
were  assessor  for  the  years  1887  and  18887 
A.  No;  I  don't  imow  that  I  was.  Q,  You 
might  have  been?  A.  Not  sure  about  those 
years  at  all;  It  Is  simply  a  matter  of  rec- 
ord.' A  glance  at  his  testimony  shows  that 
it  Is  too  uncertain  and  Indefinite  to  fix  the 
character  of  the  land  as  seated.  On  page 
41  he  is  asked:  'Q.  What  did  you  find  there 
the  second  time?  A.  I  don't  remember  that. 
Q.  The  teams,  etc.,  you  spoke  alMut  had 
reference  to  the  first  visit  you  paid  to  this 
property,  hadn't  it?  A.  Well,  I  could  not 
say  that,  because  I  would  not  want  to  swear 
positively  there  was  anything  of  that  kind. 
I  have  nothing  to  recall  it  to  me  whatever. 
Q.  You  are  considerably  hazy  about  the 
datea  at  tbla  late  day,  are  yoir  not^^  to> 
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>«rben  yoa  vere  there?  A.  Tea;  -as  tar  as 
tbat  is  eoBcemed.  Q.  Do  you  know  upon 
JwMch  warrant  tbls  mill  was?  A.  Vo;  I 
dODt*.  Again,  on  page  42:  'Q.  ^bo  did 
-ywi  asseea  those  teama  to?  A.  Not  to  any 
««e.  Q.  Did  you  assess  any  of  this  personal 
proper^  to  anybody?  A.  Nothing;  only  the 
mill  and  houses.  Q.  This  Mr.  Arery  you 
'^oke  of  was'the  man  who  put  In  this  cherry 
■and  hauled  itoff?  A.  Yes;  that  Is-wfaat  he 
•said  be  was  doing.  Q.  Mr.  Arepy  was  draw- 
ing those  logs  to  the  sawmill,  where  they 
iw«re 'manufactured,  'and  be  hauled  the  Inm- 
'ber  away  to  Cherry  Biding,  wasn't  he?  A. 
Well,  I: suppose  «o.  I  know  he  was  there 
•Jobbing,— doing  something  with  the  logs  and 
lumber.  Q.  If  you  did  any  business,  what 
■yaa  assessed  there  was  on  the  Hamlin  & 
<}ilpln  -traots?  A.  So  far  as  I  had  any 
>kaowIedge.  Q.  But  you  don't  know  on 
'Which  of  them?  A.  No,  sir;  I  did  not  know' 
•mt  that  time  which  tract  it  was  on.' 

"Mr.  Maybee  says,  on  page  46,  that  he -ran 
-tinei  sawmill  for  Hamlin  &  Gilptn  for  two  sea- 
voas,— 1jB81  and  16S5.  'Q.  State  for  what  por- 
(Mseithe  mill  ^  and  buildings  were  used  trhen 
■5<«a  were  there.  A.  Well,  the  mill  was  used 
for  cutting  cherry  and  poplar  lumber  taken 
■offtthe  tract  Q.  Off  what  tract?  A.  Well, 
off  tiie  Hamlin  and  Oilpin  land.  I  don't 
iknow.'  On  page  46  he  says  that  lie  sufase- 
■^inaitly  took  the  contract  to  haul  and  cut  the 
■tumber,  and  shlp^it  on  the  railroad  the  fol- 
lowing winter.  He  says  he  did  not  return  to 
"the. land  after  1865.  This  testimony  related 
to  a  logging  contract  prior  to  1890  or  18B1, 
.and  had  no  tendency  to  prove  the  condition  of 
the  land  in  1690  and  1891. 

-"John  De  Bock  was  called.  On  page  49 
'he  was  a«ked:  'Q.  Did  you  notice' what  prop- 
-erty  there  was  about  the  mill  in  the  fall  of 
18897  A.  No,  .not  particHlarly.  Never  ooth- 
'lag  at  all.  Nothing  particularly  tbat  was 
there  in  that  time.  You  conflne  me  down  r  to 
■one  year.  A  man  that  did  not  have  any  i  in- 
terest in  the  buBiness  would  not  be  apt  to 
-tatae  notice,  you  know,  to  be  certain  just  tbat 
■•ne  year.  Q.  Was  there  any  logs  piled  up 
thereon  the  gronnd  that  fall?  I  mean  on  any 
part  of  the  tract.  A.  I  could  not  sw^ar- posi- 
tively about  that  that  season.  There  bas  been 
logs  there  eT«r  since  they  commenced  operat- 
ing, almost  every  year.  Q.  Do  yon  remember 
when  they  commenced  operatlng.-^taking.the 
logs  and  bark  off?  A.  I  don't  know;  1889  or 
.1800,  somewhere  along  there.  At  the  time 
Air.  .Lay  bought  the  premises  up  tiiere  he  had 
t^qps  cut  Wasn't  doing  any  peeling,— cutting 
.Itsrdwood;  and  then  .they  commenced  ^some 
parties  to  peel  on  the  lower  end  of  .the  war- 
cant.  I  don't  know  who  was  doing  that.  Q. 
■Dio  you  remember  what  year  they  commaaoed 
doing  that?  A.  .1  oould  not  tell: positively  .as 
.to  .that  Q.. Do. you  Jcnow  who  did  It—who 
was  the  Jobber?  .A  No,  I  don't  knovi  the  par- 
.ties;  couldn't  tell  the  names.  I  .and«ratand 
'tt  was  some. parties  ,who  bought  out  .Hamlin 
„,iaaA  cmpln.'     On  cross  ottmlnatlon  bstsaid 


he  was  not  posttlTe  '#lietlier  tt  was  lfl69  or 
1890.  Mr.  Avery  was  then  called,  and  lie  Is 
the 'Witness  who  seems  to  have  had  a  Terbal 
contract  with  Hyde  &  Thayer  to  irenovv  bark 
from  loads  In  that  vicinity.  On  page  61  'he 
was  asked:  'Q.  How  much  about—  What 
-were' your  operations  in  tJh«  year  1<890?  A.  In 
the  yeor  1S90  I  think  I  peeled' three 'thousand 
cords  of  ''bxrk.  Q.  Baw  ^many  legs  'would 
that  Indicate?  A.  Well,  we  ealcidated- about 
alX'mltlIon,-i-flve  million  and- a  half,  <sIt  mil- 
lion. Q.  'What'  was  the  extent  of  your  opera- 
tion in  the  'year  >1891?  A  I  don't  reeiHlect 
but  I  tiiink  weipeeled  «boat  2,000  cords  of 
buk;  but  that  wasn't  «n  that  'tract  Q. 
What  bract  was  It  on?  A.  On  the  Wilcox 
Tanning  &  Lumber  Co.  Q.  Did  yon  occupy 
any  of  the  houses  about  the  mill  or  other 
parts  of  the  tract?  A.  I  lived  dotvn  by  the 
Warren  road.  Q.  Where  was  the  blacksmith 
shop?  On  tlie  i upper  end?  A.  No,  it  was 
cross  on  the  opposite  side  of  the  creek  from 
thsce.  Q.  Do  you  know  of  any  one,  at  tbe 
time  you  operated  there,  llviag  in  the  houses 
up  next  the  mill?  A.  No,.' sir.  Q.  Did  you 
youEself  live  on  the  premises?  A.  I  did  tome 
time  In  IflBO  sad  1892;  tiiat  is,  I  bad  a  camp 
there.  We  was  In  it  oftentimes.  Q.  Tbat 
was  a  separate  house  up  by  .the  mill,  mas  it? 
A.  Yes,  sir.  Q. .  What  condition  was  l^e  boss- 
es in  at  the  mill  and  what  you  ocoqiied?  A. 
Why-  Mr.  My:  What  Is  this?  Get  the 
date.  Have  you  fixed  the  time?  Mr.  Mayo: 
I' said  1880  and  1891,  when  he  i  was  there; 
1889,  1800,  and  1681.  A.  I  dont  think  I 
was  .at  the  mill. during  1889.  Q.  1890  and 
1891?  A  Well,  they  were  deserted;  nobody 
there  at  the  time  when  I  was  there.  Q.  Was 
there  nobody  there?  A  No*  sir.  Q.  Did  you 
everfsee  Mr.  Lay  there?  A.  No,  sir.  Q.  Aaj- 
body  working  for  Mr.  Lay?  A.  No,  sir.  Q. 
Was  Mr.  Lay  himself  there?  A.  I  don't  know 
the -gentleman.  Q.  Was  there  machinery  in 
-the. mill?  A.  My  reeellectlon  is  that  the  boil- 
er was  on  the  outride  of  tke^mlll;  if  I  recol- 
lect right  but  I  ain't  positive.'  On  croes-ex- 
amination  he  says  that  his  (^ersting  coniiBt- 
ed  of  peeling  bark  and  putting  timber  in  the 
creek  and  cutting  logs;  tbat  he  banted  the 
togs  as  fast  as  he  could  in  the  cceek,  sndthey 
floated  away.  H}.  Was  all  of  the  timber  on 
the  tract. taken  off  the  foll»whig  winter?  A. 
Yes,  sir.  Q.  T%at  whl<di  you  felled  and  «ut 
In  1889  you  UxA  all  the  .tmctihi  the  Call -of 

1889  and  winter?  A.  Yes;  winter.  -Yes.  Q. 
And  the  next  ^rlng  there  was  not  anything 
on  that  timber  tract  left  on  the  tract?  A 
Well,  there  might  have  been  a  Uttte  scatter- 
.Ing.tuaber  on  the  tract  We'Cat-allwe  osn- 
-rslnterediworth  cutting  down.    Q.  J'.undciBitsDd 

yon  to  :9ay  you  lived  in  the  camp  en;  oaotber 
tract  of  land?     A.  Daring  the -summer  lof 

1890  oad  1889  I  Ured  tbteisideiof  .tbft  ccetk. 
,.Q.  That'lsj  east  of. this. land' whece^^yoa'^mre 
.living?  ,A  Yes.  in  18S9.  Q..  ODiwhoseiiaod 
.mas  It?  A.  I  tbink.lt  Is'osliadTthe  vpott's 
.Tract"  .Q.  Now.  ttie.hiiBbsr  openMoiM  tkec 
^n  18ii&«(res&.c«Bfl«sd«r«r4i».1bey.iMl^tflDMie- 
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Ijr  to  tbt  lower  tract,— I<>wer  warrants,  I 
mean?  A.  Yes.  Q.  Do  you  know  the  nnm- 
her  of  that  warrant?  A.  No,  Sir.  Q.  Look 
at  tbe  map.  Tbis  la  section  92;  this  la  tbe 
line;  thla  is  tlie  Warren  road  right  throng 
there.  Tell  me  what  number  Is  that.  A. 
3,251.'  He  says  that  his  operations  were  oon- 
flaed  to  a  smail  portion  of  the  land,  and  that 
f»ne  was  peeled  above  where  the  wanonta 
crossed  Big  Mill  creek,  and  that  there  was 
no  peeling  on  3,232.  He  could  not  say  that 
he  peeled  back  of  the  creek.  He  gays  that  he 
did  not  work  upon  any  other  tract  than  3,251, 
and  did  not  know  of  any  other  parties  work- 
ing tbere  except  himself.  At  the  same  time 
he  says,  on  page  66,  that  be  put  his  camp 
tbere  In  June,  1892,  and  that  tiiey  were  2S 
rods  on  the  west  side  of  Mill  creek.  'They 
were  common  board  camps,— Just  temporary 
Btroctnres.'  And  on  page  57  he  says  be  oc- 
cupied them  until  the  summer  of  1892.  That 
is,  at  intervals.  Sometimes  they  would  be 
there  for  a  month  or  so.  Q.  OS  and  on?  A. 
Off  and  on.'  He  says  further,  on  page  67, 
that  these  structures  were  temporary  camp- 
ing structures,  and  that  he  did  not  know  what 
became  of  them;  that  tbere  was  no  clearing, 
asd  no  mill  in  operation;  that  his  Job  at 
Hamlin  Sc  Gilpin's  mill  was  years  before. 

"Mr.  O.  B.  Lay  was  called.  On  page  OS 
bis  testimony .  was  that  he  became  the  pur- 
chaser of  the  Hamlin  A  Gilpin  mill  In  1889. 
There  was  a  couple  of  dwelling  houses  and 
bam  <m  one  of  the  tracts.  That  he  Intend- 
ed to  make  a  factory  for  tbe  manufacturing 
of  butter  dishes.  That  when  be  went  there 
there  was  general  mill  machlnei^,  carriage 
and  blocks,  saws  and  edger,  boiler,  endues, 
etc.  The  factory  nerer  seems  to  have  been 
mn  for  that  purpose,  according  to  his  own 
statement  In  1889  and  1890.  He  thinks  a 
man  by  the  name  of  Gratz  occupied  one  of 
the  bouses  in  1889,  or  the  1st  of  January  fol- 
lowing, when  lie  moved  out.  He  is  unable  to 
state  on  wbatt  warrant  these  improrements 
were.  The  cross-examination  on  pages  61 
and  62  sbows  clearly  that  whatever  Improve- 
ments there  were  on  tbe  ground  prior  to 
1800,  certainly  before  Jaaoary  1,  1891,  were 
removed  and  abandoned,  and  certainly  were 
not  sufficient  to  give  tbe  character  of  seated 
land  to  the  tract  on  which  these  improve- 
ments were  hxmted,  even  if  It  had  been  shown 
by  tbe  plaintiits  where  their  location  actual- 
ly was  on  tbe  ground,  and  does  not  show  that 
at  tbe  times  these  taxes  were  levied  and  col- 
lected there  was  sufficient  personal  property 
upon  the  ground  liable  to  be  seized  to  pay 
the  taxes.  Tbe  followtng  is  an  extract  from 
his  testimony  on  page  61  (cross-examined): 
'Mr.  E^:  Q.  Ton  bought  this  property  you 
say  in  the  fall  «f  1887?  A.  Yes,  sir.  Q.  You 
put  moi  tn  tbete  aboat  December,  1889,  did 
yoQ  not,  for  tbe  purpose  of  removing  all  the 
matibdnery  from  that  mill,  sad  taking  it  to 
a  aawmill  that  jou  built  over  In  McKean 
ceoBiiy?  A.  No,  Bir;  aot  -with  that  purpijse. 
Q.  Yoa  my  Ton  OUalll    A.  Sot  -with  tke 


purpose—  Q.  Yoa  say  ynu  didn't?  A.  Not 
with  the  purpose—  Q.  You  did  remove  the 
machinery  from  that  mill  in  the  fall  of  1889, 
did  yon  not?  A.  In  tbe  winter  and  spring  of 
1880  I  did.  Q.  In  tbe  winter  of  1800  and 
spring  of  1890  yon  moved  it  out?  A.  In  tbe 
winter  of  1890.  Q.  Did  you  not  tell  Mr. 
Kline,  in  a  coDference  you  had  with  him, 
that  you  moved  oat  all  tbe  sa'wmill  machin- 
ery, line  shafting,  etc.,  except  the  boiler  and 
engine,  in  tbe  winter  of  1889  and  18807  A. 
I  don't  think  I  did;  I  don't  remember.  Q. 
Did  Mr.  KUne  put  that  statement  down  in 
writing  at  the  time  you  told  him?  A.  He 
may;  I  don't  know.  I  don't  know  what  he 
wrote.  Q.  You  had  a  talk  wltii  Mr.  Kline 
about  the  matter?  A.  Yea.  Q.  That  was  in 
December,  1896?  A.  Let  me  explain,  please. 
I  was  building  a  miUover  onKlnzna.  Cknn- 
pleted  it  about  May  Ist,  and  in  tbe  winter,  I 
think;  I  think  in  the  winter  of  1889  and 
1890.  But  I  don't  think  we  hauled  any  of 
tbe  machinery  away  until  the  snow  came. 
Q.  Of  1889  and  1800?  A.  Of  tbe  winter  of 
1889  and  1890  we  hauled  it  away,  some  time 
during  the  whiter,  part  of  it;  yes.  Q.  That 
is  Jnst  what  I  asked  you.  All  except  the 
boiler  and  engine?  A.  All  except  some  shaft- 
ing, and  perhaps  the  boiler  and  eaogine.  Q. 
Where  did  you  take  those  to?  A.  Took  it 
ever  on  Kinzua,  beyond  Kane.  Q.  That  Is 
in^cKean  oomaty?  A.  That  Is  In  McKean 
county;  yes,  sir.  Q.  Did  yon  not  also  say 
to  blm  that  7011  got  all  out  of  the  mill  be- 
fore January  1,  1890?  A.  I  don't  think  I 
did.  He  misunderstood  me.  It  was  a  mis- 
understanding, because  1  know  it  was  not 
possible  for  us  to  have  gotten  •  it  out  Q. 
How  long  after  that  did  you  get  It  all  out? 
By  tbe  Court;  He  said  during  tbe  winter. 
A.  When  the  snow  was  on  the  ground.  Q. 
Dnring  the  winter  of  1889  and  1890?  A. 
Yes;  most  of  tbe  machinery,— tbe  bnlk  of  it 
Q.  Was  tbere  any  other  machinery  ever  put 
In  this  Hamlin  &  Gilpin  mill,  after  you  took 
yours  out  that  you  know  of?  A.  We  pat 
clothes  pin  machinery  in  there  that  same 
winter.  Q.  Was  it  ever  operated?  A.  Never 
was  operated;  no,  sir.  Q.  You  moved  one  in 
there?  A.  We  moved  a  machine  in  there. 
We  tested  tbe  machine  In  there;  never  oper- 
ated it  Q.  How  long  was  that  machine  in 
there?  A.  Well,  I  think  it  was  in  there  a 
year  or  more  b^ore  we  moved  tt  out  Q. 
You  say  you  never  operated  it  but  tested  It? 
A.  We  tested  tbe  machine.  Q.  Never  oper- 
ated it?  A.  Never  operated  It  thera  Q.  This 
mill  was  shut  down  in  1886,  was  it  not?  A. 
I  don't—  Q.  I  mean  your  sawmill?  A.  In 
1886.  Q.  Oh,  yon  bought  it  in  1889?  A.  In 
1889.  Q.  Yon  never  operated  tlie  mill  after 
you  owned  it?  A.  No,  sir.  Q.  Did  anybody 
else,  that  you  know  of?  A.  Not  that  I  know 
of.  Q.  What  was  this  man  Thomas  dotng 
there?  A.  Thomas?  He  bad  a  team  there, 
and  was  hauling  material  into  there  from 
Kane,  I  think,  or  near  this  aide  of  Kane.  Q. 
irtaat  fir}  A.  Te  ^alr  ^H(aiU'aa4  MUd- 
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Ing  an  adatlim;  raising  the  roof.  Q.  I  nn- 
derstood  you,  Mr.  Lay,  you  contemplated 
taking  the  sawmill  machinery  out  and  start- 
ing a  veneering  factory?  A.  Butter-dish  fac- 
tory. Q.  That  scheme  fell  through?  A.  Yes, 
ilr.  Q.  Therefore  the  repairs  you  had  made 
on  that  mill  were  lost,  so  far  as  any  practical 
outcome?  A.  Yes,  sir.  Q.  And  was  It  for 
this  purpose  that  you  raised  the  mill  or  part 
of  It  to  two  stories?  A.  Yes,  sir.  Q.  There 
has  been  some  testimony  in  regard  to  the 
boiler.  The  boiler  was  outside  of  the  mill, 
was  It  not,— outside  of  the  mill  proper?  A. 
The  boiler  was  In  an  addition  to  the  mill,  if 
I  remember  rightly.— an  addition  to  the  milL 
Q.  It  was  not  set  in  the  main  building  of  the 
mill,  as  originally  constructed?  A.  No,  sir; 
I  think  not  In  a  lean-to  or  shed  attached 
to  the  mill,— an  addition.  Q.  There  was  no 
Improvements— personal  property— upon  this 
tract  so  as  to  show  any  permanent  occupa- 
tion, was  there?  A.  No;  I  don't  think  there 
was  anything  you  could  call  "permanent  im- 
provements." Q.  When  you  bought  It  nobody 
was  Uvlog  on  it  except  one  man  at  the  mill 
working  for  you?  A.  He  was  not  living 
there;  came  afterwards.  Q.  Was  there  any- 
body living  there  when  you  bought?  A.  Not 
that  I  know  of,  unless  some  one  was  living 
down  at  the  Warren  pike.  I  wasn't  down 
there.  Q.  The  houses  there  were  not  occu- 
pied? A.  If  I  remember  correctly.  Q.^ou 
took  that  machine  in  there,  you  say,  in  the 
fall  of  1881?  A.  Yes,  sir.  Q.  Wasn't  It  ever 
connected  up,— set  in  place  in  the  factory? 
A.  I  am  not  positive  whether  that  particular 
part  of  it  was  connected  up  there  or  not  In 
there.  There  might  have  beat  part  of  it 
placed.  I  wasn't  there  much  of  the  time 
myself,  and  I  am  not  positive  about  it' 

"Plaintiffs  then  show  by  John  Murphy  that 
whatever  improvements  there  were,  they  were 
upcHi  warrant  3,232.  'Map  marked  "Plain- 
tiffs' Exhibit  A"  shown  witness.  Mr.  Mur- 
phy, will  yon  explain  the  map  there  with  ref- 
erence to  the  Hamlin  &  Gilpin  land,  so  called, 
and  can  yon  state  on  which  warrant  the  mill 
and  boarding  houses  which  have  been  testi- 
fied to  were  located?  A.  On  warrant  3,232. 
Q.  Do  you  remember  where  the  blacksmith 
shop  was?  A.  No  sir;  I  don't  remember  any 
building  specifically.  I  know  where  the  mill 
Is,  and  two  or  three  other  buildings  there. 
Q.  Are  they  all  on  the  same  warrants?  A. 
All  around  where  the  mill  was;  yes.  <j.  Do 
you  remember  where  the  old  derrick  stood, — 
which  warrant  that  was  on?  A.  No;  I  don't 
recollect  that' 

"R.  W.  Balcome,  who  seems  to  have  been 
a  partner  of  Mr.  Lay's,  says  that  In  the  fall 
of  1891,  when  they  contemplated  starting  the 
butter-dish  factory,  there  was  considerable 
machinery  on  hand  for  that  purpose;  but  on 
cross-examination,  on  page  71,  he  says  it  was 
In  the  fall  of  1801;  that  the  machinery  was 
never  operated,  and  was  removed  from  there 
In  January  or  February,  1892,  to  Kane.  See 
page  71,  aa  follows:    'Q.  This  was  in  the  fall 


of  1891?    A.  Fan  of  1891.    Q.  It  was  never 

operated?  A.  No,  sir.  Q.  And  when  was  It 
removed?  A.  It  was  removed  from  there,  I 
think,  in  January  or  February,— January,  I 
think,  in  1892.  Q.  Where  to,— what  place? 
A.  Kane.  Q,  The  mill  was  never  operated 
that  you  saw?  A.  Not  while  I  was  there.  Q. 
You  were  associated  in  bustaieas  with  Mr. 
Lay,  were  you,  at  that  tfane?  A.  Yea.  Q. 
In  the  butter-dish  making  business?  A.  Yes.' 
In  1801  William  Thomas  hauled  some  of  this 
machinery  to  this  old  mill.  He  says  they 
were  there  about  eight  weeks;  that  the  bam 
he  kept  his  horses  In  was  a  kind  of  a  shed, 
and  there  was  nobody  occupying  any  black- 
smith shop,  and  he  did  not  know  who  ran  the 
camp.  On  cross-examination,  on  page  73,  he 
testifled  as  follows:  'Q.  You  say  there  was  a 
blacksmith  shop  on  the  Warren  road?  A. 
Yes,  sir.  Q.  When  was  that?  A.  1892,  1891. 
Q.  What  time  In  1891?  A.  Along  In  the  faU 
of  1881.  Q.  Whereabouts  on  the  Warren  road? 
A.  I  don't  know;  I  never  saw  It  Q.  Never 
saw  It  yourself,  A.  No,  sir.  Q.  Never  was 
up  there?  A.  Well,  I  have  been  down  through 
there  several  times  since  that;  never  noticed 
where  the  blacksmith  sb.ap  was.  Q.  You  Just 
testifled  where?  A.  He  took  It  down  to  get 
it  fixed,  he  aald.  There  must  have  been  a 
blacksmith  shop  there,  or  he  could  not  have 
got  it  fixed.  Q.  You  have  no  personal  knowl- 
edge of  the  blacksmith  shop  being  there,  have 
you?  Didn't  see  It  yourself?  A.  I  didn't  see 
It  myself;  no,'— which  shows  that  his  recol- 
lection Is  too  vague  and  Indefinite  to  be  relied 
upon  by  any  court  or  Jury. 

"The  defendant  then  called  A.  D.  Aveiy, 
and  showed  that  this  was  a  logging  contract 
He  was  cutting  timber  to  be  removed  off  the 
tract  to  what  Is  known  as  'Cherry  Siding.' 
That  he  was  not  on  any  of  the  Hamlin  ft  Gil- 
pin land.  'Q.  Where  is  Cherry  Siding?  A 
Cherry  Siding  is  out  from  the  Cherry  Hill,  on 
the  Pittsburg  ft  Western  Railroad.  Q.  Bnt 
not  on  any  of  these  Hamlin  ft  OUpln  lands.  Is 
it?  A.  Oh.  well,  I  am' not  positive  about  that 
I  don't  think  it  Is,  though.  I  never  was  at 
the  siding  only  once.' 

"The  testimony  of  A.  D.  Avery,  A.  S.  GuD- 
nack,  and  O.  B.  Lay  shows  that  the  Pitts- 
burg &  Western  Balltoad,  on  the  Cherry  Sid- 
ing, Is  not  on  the  Hamlin  ft  Gilpin  lands,  and 
it  was  to  this  place  the  lumber  was  hauled. 
Our  further  findings  of  fact  will  appear  In  the 
answers  of  the  court  to  the  requests  made 
by  plaintiffs'  counsel. 

"The  plaintiffs  request  the  court  to  find  the 
following  facts: 

"(1)  On  and  prior  to  February  13,  1883,  the 
legal  title  to  all  of  the  property  described  In 
the  writ  In  this  case  was  In  the  plaintiffs  or 
their  predecessors  in  trust  as  trustees.  An- 
swer of  the  Court:  The  facts  are  found  aa 
requested. 

"(2).  That  on  February  13,  1883,  Frederick 
Colling  et  al.,  the  then  trustees,  by  deed  of 
that  date,  recoi-ded  In  Elk  county.  In  Deed 
Book  No.  SO,  page  88B,  conveyed  to  Byron  B. 
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Hamlin  and  Emory  Onpln  the  lands  described 
In  the  vrlt  In  this  case,  whicb  deed,  however, 
contains  the  following  reservation,  to  wit: 
'Reserving  and  excepting  therefrom  and 
thereont,  unto  the  said  parties  of  the  first 
part,  their  heirs  and  assigns,  the  gas,  coal. 
Iron,  and  petroleum  therein  and  thereon,  to- 
gether with  the  rights  of  entry  at  all  times 
for  the  purpose  of  exploring  for,  boring,  pro- 
dDdng,  digging,  mining,  and  carrying  away 
the  same,  and  the  right  to  divide  or  subdivide 
into  parts  or  parcels  at  pleasure,  and  transfer 
the  same,  or  any  part,  at  will,  also  the  right 
to  occupy  so  much  in  the  vicinity  of  any  wells 
that  may  be  bored  for  the  production  of  petro- 
leum as  may  be  needed  for  dwellings  of  em- 
ployes, and  also  for  the  buildings  and  machin- 
ery necessary  for  carrying  on  the  business  of 
exploring  for  and  producing  mineral  oil  or 
petrolenm  from  the  said  tract  of  land,  and 
also  the  right  to  take  and  use  from  said  land 
suitable  for  derricks,  and  also  all  wood  nec- 
essary for  putting  down  the  said  wells;  the 
same  to  be  taken  In  a  careful  manner,  and 
without  waste,  but  no  timber  suitable  for 
merchantable  use  shall  be  taken.'  Answer 
of  the  Court:  The  facts  are  found  as  request- 
ed. 

"(3)  That  Hamlin  &  Gilpin  placed  their 
said  deed  of  February  13, 1883,  in  the  records 
of  Elk  county,  on  the  6th  day  of  August,  1880, 
and  immediately  caused  the  lands  described 
In  said  deed  to  be  assessed  to  them  to  the  ex- 
tent of  their  interest  or  ownership  In  said 
lands.  Answer  of  the  Court:  The  facts  are 
found  as    requested. 

"(4)  That  Hamlin  &  OUpln  paid  the  taxes 
on  these  lands  till  1890.  Answer  of  the  Court: 
Tbe  facts  are  found  as  requested. 

"(5)  That  the  said  lands  were  sold  by  the 
treasurer  of  BUk  county  upon  the  unseated  list 
for  nonpayment  of  the  taxes  of  1890  and 
1891,  as  assessed  to  Hamlin  &  Gilpin,  and 
purchased  by  Jerome  Powell  on  July  2,  1892. 
Answer  of  the  Court:  This  request  Is  affirm- 
ed. 

"(6>  That  at  the  date  of  the  assessments  of 
the  taxes  for  1890  and  1891,  from  all  the  evi- 
dence In  this  case,  it  appears  that  the  lands 
described  In  the  plaintiffs'  writ  were  In  fact 
seated.  Answer  of  the  Court:  This  request 
Is  refused. 

"(7)  But,  If  the  court  decline  to  find  as 
spedfled  In  the  sixth  request,  then  to  find 
from  the  evidence  in  the  cause  that  so  much 
of  the  lands  described  in  the  plaintiffs'  writ 
u  Is  embraced  In  warrants  Nos.  3,232,  8,251, 
and  8,252  were  in  fact  seated  at  tbe  time  the 
taxes  for  the  years  1890  and  1891  were  assess- 
ed. Answer  of  the  Court:  This  request  Is  re- 
fused. 

"(S)  That  at  the  time  ot  the  assessment  of 
the  lands  described  in  the  writ  for  the  taxes 
ot  1890  and  1801  there  was  su£9cient  personal 
property  on  said  lands  liable  for  and  from 
which  the  taxes  could  have  been  collected.  An- 
swer of  the  Court:    This  request  Is  refused. 

"(0)  But  If  the  court  declines  to  find  as 


specified  In  tbe  eighth  request,  then  to  find 
that  at  the  time  of  the  aasessments  therein 
referred  to  there  was  sufficient  personal  prop- 
erty on  warrants  Nos.  3,232,  3,251,  and  3,252 
liable  for  and  from  which  the  taxes  for  1890 
and  1891  could  have  been  collected.  Answer 
of  the  Court:    The  request  is  refused. 

"(10)  That  the  defendant  M.  S.  Kline,  who 
now  claims  title  through  conveyance  to  him 
of  tbe  tax  titles  by  Jerome  Powell,  the  pur- 
chaser at  the  treasurer's  sale,  which  convey- 
ance is  dated  July  20,  1804,  was  at  that  time 
bound  by  his  covenant  with  O.  B.  Lay,  dated 
December  1,  1892,  to  pay  the  taxes  for  the 
years  1890,  1801,  and  1892,  and  all  penalties 
accrued  thereon,  and  bad.  In  effect,  on  tbe  1st 
day  of  December,  1892,  received  the  money 
of  O.  B.  Lay  to  pay  the  same.  Answer  of  the 
Court:    This  request  Is  refused. 

"(11)  The  court  Is  requested  to  find  that 
Hamlin  &,  Gilpin,  by  contract  with  Hyde  & 
Thayer  of  March  20,  1888,  had  bound  them- 
selves to  pay  the  taxes  on  the  lands  for  ten. 
years  from  said  March  20,  1889,  which  con- 
tract by  its  terms  was  a  covenant  running 
with  the  lands,  and  bound  the  successors  in 
title  of  HamUn  &  Gilpin;  and  that  the  de- 
fendant, M.  S.  Kline,  on  December  1,  1892, 
purchased  of  O.  B.  Lay,  who  had  succeeded 
Hamlin  &  GUpln  In  title  to  the  lands  describ- 
ed in  plaintiffs'  writ,  and  by  the  terms  of 
his  purchase  assumed  the  covenants  made  by 
Hamlin  &  Gilpin  with  Hyde  &  Thayer  for  the 
payment  of  the  taxes,  which  covenant  bound 
him  to  pay  all  the  taxes  for  ten  years  from 
tbe  Hyde  and  Thayer  contract,  and  which  cov- 
enant on  the  part  of  M.  S.  Kline  was  in  force 
at  the  time  he  took  conveyance  of  the  tax 
title  from  Jerome  Powell,  and  by  the  terms 
of  which  he  was  legally  bound  to  pay  the  tax- 
es of  1890  and  1801,  for  which  the  lands  had 
been  sold,  and  under  which  sale  tbe  defend- 
ant now  claims  title.  Answer  of  the  Court: 
This  request  Is  refused. 
'  "(12)  The  court  Is  requested  further  to  find 
from  all  the  evidence  In  the  case  that  the 
assessors  of  Jones  township.  Elk  county,  In 
making  the  assessments  for  the  years  1890 
and  1891  of  the  lands  described  in  the  writ, 
knew  at  the  time  of  making  such  assess- 
ments that  the  gas,  coal,  iron,  and  petroleum 
in  said  lands  bad  been  severed  Into  a  sep- 
arate estate,  and  were  not  then  owned  by 
Hamlin  &  Ollpin,  and  were  not  valued  In 
the  assessment  to  them.  Answer  of  tbe  Court: 
This  request  is  refused. 

"Conclusions  of  Law. 

"By  the  act  of  the  28th  of  March,  1806,  It 
Is  made  the  duty  of  the  holder  of  lands  to 
give  the  commissioners  a  description  of  the 
unseated  lands  held  by  him.  Williston  v. 
Colkett,  9  Pa.  88.  And  when  the  mineral 
rights  were  severed  from  the  surface  rights 
tbe  plaintiffs  should  have  given  notice  of 
this  fact  to  the  commissioners  or  to  the  as- 
sessor. It  was  also  their  duty  to  give  th« 
county  commlsslMiera  a  descrlpUon  of  their 
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lands  m  cooreyed  by  couraeo  and.  dlstanoea, 
If  tb^  desired  to  have  them  aBsesaed  as  a 
whole.  The  tax  laws  as  to  unseated  lands 
treat  tbem  enttreJy  In  reference  to  the  orig- 
inal -n-arrants,  whes  not  otherwise  directed 
by  the  owners.  Parts  of  distinct  wananta, 
united  In  fact  by  pnrchase,  may  be  returned 
and  assessed  by  whatevtf  designation  the 
QTwner  may  choose,  and  be  held  and  taxed 
as  a  unit.  But  in  order  to  accomplish  this, 
it  would  be  the  duty  of  the  owner  to  fumish 
the  taxing  of&cers  with  a  proper  desci^tlon. 
Id  order  that  they  nray  be  assessed  and  taxed 
aa  a  unit    Heft  r.  Gephart,  66  Fa.  51Q. 

"Having  failed  to  fumish  the  cconmisslan- 
ers  with  a  deecrlption  of  their  lands  by 
metes  and  bounds,  it  was  entirely  proper  for 
the  assessor  to  aasess  them  by  the  sniv«ya 
on  the  warrants.  The  record  of  the  deed 
creating  a  separate  estate  in  the  minerals 
would  not  be  nottcs  to  the  assessor  or  the 
conunisstoners,  as  ttaey  were  not  bound  to 
search  or  examine  the  records.  The  cove- 
nants centainied  in  the  contract  made  by 
Hamlin  St  Ollpln  with  Hyde  &  Thayer  of 
March  20, 1S89,  and  in  the  deed  from  Hamlin 
&  Gllphi  to  O.  B.  Lay,  dated  November  7, 
1380,  and  the  deed  from  O.  B.  Lay  to  M.  S. 
Kline,  dated  December  1,  1802,  to  pay  the 
taxes  ajBsessed  against  the  said  lands  for  the 
years  1890  and  1801,  were  personal  cove> 
nants.  There  Is  no  obligation  existing  by 
reason  of  these  covenants  which  imposes  up- 
on the  grantees  In  these  several  conveyances 
the  duty  of  paying  the  taxes  on  both  estates, 
surface  and  min^'als.  The  evident  Intent 
and  purpose  of  these  covenants  was  to  pre- 
vent a  sale  of  the  surface  on  which  the 
timber  was  growing  that  was  sold  by  the  con- 
veyance to  Hamlin  &  Ollpln.  There  was 
nothing  in  the  agreonent  by  Hamlin  &  Gilpin 
nor  in  the  covenants  contained  therein  which 
obligated  Hamlin  &  Gilpin  to  pay  any  other 
taxes  than  those  that  would  protect  Hyde  A 
Thayer  in  the  possession  of  the  timber  under 
their  contract  The  same  may  be  said  of 
the  provisions  and  reservations  on  the  part 
of  the  grantor  contained  In  the  deed  fmn 
Hamlin  &  Gtlpin  to  O.  B.  Lay,  and  from  O. 
B.  Lay  to  M.  S.  Kline.  They  were  for  the 
protection  of  the  titie  conveyed,  which  only 
pretended  to  cover  the  surface  exclusive  of 
the  minerals.  Lay's  deed  was  executed  and 
delivered  long  after  the  snrface  and  mln«rala 
had  been  separated  and  the  two  estates  cre- 
ated. There  was  no  privity  nor  any  con- 
tractual relation  existing  between  Kline  and 
the  plaintiffs  in  this  case.  The  plaintiffs 
were  strangers  to  all  these  agreements  and 
covenants.  Nor  Is  there  such  a  fiduciary 
relation  existing  between  the  owner  of  the 
mineral  rights  and  the  owner  of  the  surface 
rights  which  will  prevent  one  from  buying 
the  estate  of  the  other  at  a  tax  sale.  'The 
owner  of  mineral  rights,  holding  by  ylrtne 
of  a  reserraOon  In  a  deed,  is  neither  a  ten- 
ant In  common,  nor  a  joint  tenant  with  the 
owner  «f  the  rarfiace;  cadi  baa  a  separate 


estate;  each  la  separately  subject  to  taxa> 
tlon;  and  there  is  no  equity  griowlng  out  ot 
the  relation  which  they  bear  to  each  other 
which  will  prevent  one  from  buying  the  es- 
tate ot  the  other  at  a  tax  sale.'  Powell  r. 
Lontzy,  173  Pa.  613,  Si  AtL  450. 

"The  plaintiffs  request  the  court  to  find  the 
following  conclusions  of  law: 

"(1)  That  the  conveyance  from  Hntchlnson 
et  aL  to  Hamlin  &  Gilpin,  dated  Febmary 
13,  1888,  by  reserving  the  gas^  coal,  iron, 
and  petroleum,  etc,  created  In  the  grantiKS 
a  separate  legal  estate  in  audi  gas,  coal,  iron, 
petroleum,  and  rights  reserved,  which  sep- 
arate legal  estate  waa  apd  Is  the  subject  of 
distinct  ownership  and  separate  taxation. 
Answer  of  the  Court:  This  request  is  af- 
firmed. 

"(2)  That  the  separate  and  distinct  estats 
BO  created  by  the  reservation  in  the  deed 
fCom  Hntchlnson  et  al.  to  Hamlin  ft  Gllpln 
of  February  13,  1888,  not  having  been  as- 
sessed for  the  purpose  of  taxation,  and  not 
having  been  returned  for  unpaid  taxes,  and 
not  having  been  advertised  for  sale  by  the 
treasurer  of  Elk  county,  no  titie  to  the  same 
passed  under  the  deeds  from  the  treasnier  of 
E3k  county  to  Jerome  Powell,  under  date  of 
July  2,  1892,  for  the  lands  assessed  to  Ham- 
lin &  Gilpin,  and  sold  to  Jerome  PowelL  An- 
swer of  the  Court:    This  request  is  refused. 

"(S)  That  the  sale  by  the  treasurer  of  Elk 
county  on  July  2,  1892,  and  his  deeds  to 
Jerome  Powell  In  pursuance  tbet«of,  convey- 
ed no  title  whatever  to  the  reserved  estate  in 
the  gas,  coal,  iron,  petroleum,  and  rights  and 
interest  reserved  in  the  lands  described  In 
the  plaintiffs'  writ  which  estate  was  created 
by  reservation  in  deed  by  Collins  et  al.  to 
Hamlin  &  Gilpin  of  Febmary  13,  1883.  An- 
swer of  the  Conrt:    This  request  is  refused. 

"(4)  That  the  lands  described  in  plalntiflh' 
writ  having  been  conveyed  by  Ifhe  deed  of 
Febmary  13,  1883,  and  by  tbe  Hyde  St  Thay- 
er cimtract  of  March  20,  1880,  and  by  deed  t» 
O.  B.  Lay  of  November  7,  1889  (all  of  which 
are  In  evidence  In  this  case),  as  an  entirety, 
by  metes  and  bounds,  and  the  same  having 
been  treated  by  the  owners  as  an  entirety, 
a  seating  of  any  part  is  in  law  a  seating  of 
the  whole  of  said  lands.  Answer  of  the 
Court:    Refused. 

"(5)  That  so  nnich  of  said  lands  described 
In  plaintiffs'  writ  wlilcta  were  sold  by  the 
treasurer  of  Elk  county  on  Jnly  2,  1802,  tot 
unpaid  taxes  of  1880  and  1891,  as  w<ere  seat- 
ed at  the  date  of  making  tiie  assessments, 
were  not  affected  by  said  sale,  and  no  title 
passed  thereby  to  tbe  treasnrer'B  yendee. 
Answer  of  the  Court:    Refnaed. 

"(C)  That  the  act  of  February  16,  1887 
(P.  L.  214),  as  extended  to  Elk  coonty  by 
act  of  February  18,  1870  (P.  L.  174),  has  no 
application  to  the  case  at  bar  for  the  fol- 
lowing reasons:  First  that  no  return  irms 
made  by  the  collector  of  Jones  township  as 
required  by  said  act;  and,  second,  for  the- 
reason  that  said  act  has  h$en  held  l«y  the 
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sopceme  conrt  of.  Feanaylvanla  not  to,  apply 
to  aaseasBientfr  or  returns  mode  after  the 
datO'  of  the  passaee  of  the -act  Answer  of 
the Coart:  It  lanot  neceaaaisr  to  answer  tills 
prtnt,  tor  the  zeaaea  tiiat.  the  court  has 
found  from-  the  eridance  tai  the  case  that  the 
land  was-  unseated  at  the  time  of  the  treas- 
unr'a  sale,  on  the  Zi  day  of.  July,  1862. 

"(T)  That  the-  dafotdant  M.  8.  KUae.  be- 
iDf.  uadep  legaJ>  obllgajtlon,  thRMigh  his  cove- 
nant) to*  pay  ttae  taxes  on  theae  lands.  Is 
estopped  f tefm  obtaining'  title  thereto  thfough 
a  tax  satak  which  became  effective  only  by 
reason-  of.  his  failure  to  peorform  his  cove- 
naut;  esptclaUy  It' appearing  from  the  erl- 
dance  that' he  had  In  his  hands  the  money 
fnrnlataed  by  O..  Bt  Lay  with  which  to:  pay 
the-  same  fully  nineteen  m<mths  before  the 
ttme  for  redempttan  eocplzed,  he  Is  estopped 
from  claiming  title  to  said  lands  as  against 
any  petaon;  ha-rlng'  any  beneOdal  interest 
therein.    Answer  of.  the  Court:    Refused. 

"(8) 'That  the  defendant,  being  under  legal 
and  uMral  obUgatlon  to  pay  the-  taxes  on 
these  landSf  and  .being  bound  to  redeem  them 
If  sold.  and.  having.  In  his  luuids,  for  a  long 
time  prior  to  tlte  expiration 'of  ttie  time  for 
redemption,  thn  means  furaiflMd  him  by  Lay 
irtth  wblch  to  redeem,  cannot  acquire  any 
title  to  said  lands  by  reason  of  said  tax 
sale,  or  by  reason  of  the  conreyanee  to  him 
of  the  tax  'title  by  Jerome  Powell,  bat  tliat 
Us  payment  to  J.  Powell  of  the  taxes,  inter- 
est,, and'  costs  to  obtain  soeh  cmfveyance 
iraa  in-  law  a  moe  payment  of  the  taxes,  or 
redomptlon  of  the  lands  fron  the  eSect  of  a 
tax  sale,  which  payment  or  redemption  in- 
ured to  the  benefit  of  every  one  Interested  In 
the  lands.     Ans-wer  of  the  Court:    Refused. 

"(8)  That  said  M.  8.  Kline  being  by  cove> 
nant  botmd  to  pay  the  taxes,  and  all  penal- 
ties acemed  thereour  with  means  fumiahed 
him  by  Lay,  his  purchase  from  Jerome  Pow- 
ell was  merely  a  carrying  out  of  Itls  cove- 
nant by  a  payment, of  the  taxes,  and  Innred 
to  the  benefit  of  the  plaintifts,  who  were 
beneficially  Interested  in  the  lands.  Answer 
of  the  Conrt:    Refused. 

"(10)  That  the  act  of  June  3d,  188B  (P.  L. 
71),  entitled  *An  act  making  sales  of  seated 
and  unseated  lands  for  arrearages  of  taxes 
valid  and  effective,  irrespecttve  of  the  fact 
whether  such  lands  'were  seated  or  unseated 
at  the  time  of  the  assessment  thereof,'  Is  un- 
constitntional  and  void.  Answer  of  the 
Conrt:  It  is  n«t  necessary  to  pass  upon  the 
censtitDtlonality  of  the  act  of  3d  of  June, 
188S,  as-  we  hare-  found  from  the  evidence 
that  these  lands  were  unseated  at  the  time 
of  the  assessment  In  1890  and  1891. 

"ai)  Bv«B  if  the  act  of  June  3d,  188B, 
referred  to  la  paragraph  10,  Is  held  to  be  con- 
stitntlonal,  it  has  no  apidlcatlon  to  the  case 
at  bar,  for  the  reason  that  under  all  the 
evidence  and  findings  of  fact  by  the  court, 
there  was  anffldent  personal  property  on  the 
lands  described  in  plaintiffs'  writ  to  bring 


such  land  within  the  proviso  of  said  act. 
Answer  of  the  Court:    Refused. 

"(12)  If  the  court  declines  to. answer  tlie 
last  preceding  request  in  the  afflrmatlvs^ 
then  It  is  requested  to  find  aa  a  legal  oon* 
elusion  that  there  was  sufflcieat  penonat 
property  on  warrants  3,232,  3,231,, and  3,252' 
from  which  the  taxes  could  have- been  cat> 
leeted,  thus  bringing  said  landa  within  Urn 
proviso  of  said  act  of  June  8»  188&  Answert 
of  the  Court:    Refused. 

"(13)  Under  the  law  and  the  evidence,  the 
Judgment  of  the  court  In  this  case  should, 
be  in  favor  of  the  plaintiffs  for  the  estate- 
and  interests  claimed  in  the  plaintiffs':  -writ: 
Answer  of  the  Court:    Refused. 

"(14)  But  If  the  court  declines  to  enter  jnds* 
ment  for  the  plaintiffs  as  per  thirteenth  rer 
quest,  then  it  Is  requested  to  enter  Jnd^ 
ment  for  the  plaintiffs  for  the  estate  and  tikt 
teresta  claimed  in  their  writ  in  warranta- 
3,232, 3,251,  and  8,362.  Aaawer  of  the  Oonrtt 
Refused. 

"It  Is  therefore  (Mxlered  that  unless  ezoeiH 
tiona  are  filed  within  thirty  days  after  the 
protfaonotary  has  given  notice  to  the  plains 
tiffs  and  defendant  of  the  filing  of  this 
(pinion  and  decision,  that  Judgment  shaU  tie- 
entered  in  favor  of  the  defendant  toe  the- 
land  described  in  the  writ" 

E.  R.  Mayo,  O.  B.  Mayoy  Geo.  A.  Berry, 
and  R.  L.  Edgett  (John  O.  Johnson  and  B. 
H.  Hanson,  of  counsel),  for  appellants.  S. 
P.  Wolverton  and  Fred  H.  Ely,  for  appellee. 

PKR  CTTRIAM.  This  Judgment  is  affirmed 
on  the  opinion  of  the  learned  Jndge  below. 


HAINBS  V.   DEARBORN  et  aL 

(Supreme  Court  of  Pennsylvania.    May  27i 
1901.) 

SALE   or  1.AND-C0NTRACT  BY  CORRBSPOMD- 
ENCB. 

A  snflkient  contract  for  sale  and  purchase' 
of  land  may  be  deduced  from  cotceapondenee,. 
though  it  does  not  contain  an  express  accept- 
ance of  terms  by  the  purchaser,  and  agree- 
m«it  to  pay;  the  seller  several  times  averring- 
a  contract,  and  the  purchaser  never  deayiac 
it,  but  many  times  tacitly  and  several ,  times 
expressly  admitting  it,  and  merely  asserting 
as  cause  of  postponement  of  performance  the' 
laek  of  ready  funds. 

Appeal  from  court  of  common  pleas,  PUU-' 
adelphla  county. 

Siiit  by  Hanson  H.  Haines  against  Abbie 
H.  Dearborn  and  another.  Judgment  for' 
plaintiff,  and  defendants  appeal.    Affirmed. 

The  r^MTt  of  the  referee  is  in  part  as  foK 
lows: 

"Ooaclusions  of  Law. 

"This,  being  a  snlt  to  recover  the  ptirchase' 
price  of  land  after  tender  and  refusal  of  » 
deed  therefor,  is  to  be  treated  in  all  respect* 
as  a  bill  for  specific  performance,  and  to  b* 
governed   by    the   rules  applicable   theratot- 
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Murraj  ▼.  EUls,  112  Pa.  485,  8  AtL  845.  In 
Maryland,  where  the  land  the  sabject  of  this 
>nlt  U  situate,  an  action  such  as  this  conid 
not  be  maintained,  the  sole  remedy  being  by 
bill;  and  hence,  being  equitable  In  Its  nature, 
though  It  may  be  enforced  In  another  Juris- 
diction (Penn  v.  Lord  Baltimore,  1  Ves.  Sr. 
444;  Jennings  Bros.  &  Oo.  v.  Beole,  168  Fa. 
283,  27  Ati.  948;  Clad  v.  Paist,  181  Pa.  148, 
87  Atl.  194),  and  in  the  manner  provided 
'  by  the  lex  fori  (Morgan  t.  Railroad  Co.,  18 
Wkly.  Notes  Cas.  128),  it  is  none  the  less  to 
be  enforced  in  accordance  with  the  lex  rei 
Bitse  (Banm  y.  Blrchall,  160  Pa.  164,  24  Atl. 
620,  80  Am.  St  Rep.  797).  Happily,  npon 
the  question  raised  in  this  proceeding  but  lit- 
tle, If  any,  difference  as  to  substantire  law 
exists,  either  in  the  statute  law  or  its  inter- 
pretation, between  this  state  and  Maryland, 
though  the  methods  of  procedure  are  in  some 
respects  radically  different  In  order  to 
maintain  the  action,  it  must  of  course,  be 
shown  that  there  is  a  contract  and  that  it 
Is  capable  of  specific  performance;  I.  e.  plaln- 
tifr  must  have  a  good  and  marlietable  title 
to  the  real  and  personal  property  a  convey- 
ance of  which  is  to  be  tendered,  the  property 
must  be  clear  of  incumbrances,  and  there 
must  hare  been  made,  so  far  as  the  contract 
relates  to  the  land,  a  note  or  memorandum 
thereof  in  writing  sufficient  to  comply  with 
the  requirements  of  the  statute  of  frauds. 
The  referee  had  found  as  facts  that  the 
plaintiff  bad  a  good  and  marketable  title, 
clear  of  incumbrances,  and  that  he  made  a 
due  and  proper  tender  to  defendants'  testator 
in  his  lifetime;  and  hence  the  only  questions 
remaining  are:  Is  there  a  contract?  and  Is 
It  evidenced  as  required  by  the  statute? 

"The  fourth  section  of  the  statute  of 
frauds  (29  Oar.  II.  c.  8)  l8  in  force  in  Mary- 
land (Kllly,  Eng.  St  in  Md.,  p.  240),  and 
provides  as  follows:  'Sec.  4.  And  be  It  fur- 
ther enacted  by  the  authority  aforesaid,  that 
from  and  after  the  said  four  and  twentieth 
day  of  June  [1677]  no  action  shall  be  brought 
t»  charge  any  executor  or  administrator  up- 
on any  special  promise  to  answer  damages 
out  of  his  own  estate;  or  whereby  to  charge 
the  defendant  upon  any  special  promise  to 
answer  for  the  debt  default  or  miscarriage 
of  another  person;  or  to  charge  any  person 
apon  any  agreement  made  upon  considera- 
tion of  marriage;  or  upon  any  contract  or 
sale  of  lands,  tenements  or  hereditaments, 
or  any  interest  in  or  concerning  the  same; 
or  upon  any  agreement  that  is  not  to  be  per- 
formed within  one  year  from  the  making 
thereof;  onless  the  agreement  upon  which 
such  acti<m  shall  be  brought  or  some  memo- 
randum or  note  thereof  shall  be  in  writing, 
and  signed  by  the  party  to  be  charged  there- 
with, or  some  other  person  thereunto  by  him 
lawfully  authorized.'  So  far  as  the  present 
inquiry  is  concerned,  it  will  be  noticed  that 
the  law  of  this  state  is  precisely  the  same 
as  the  above. 
"The  first  inquiry  which  the  referee  Is  call- 


ed npon  to  meet  la  whether  or  not  the  requi- 
sites necessary  to  comply  with  the  statute' 
of  frauds  are  complied  with.  If  found  in  a 
mass  of  correspondence^  snch  as  there  ia 
here.  The  expert  witnesses  for  both  sides 
practically  conceded  that  it  c<Ald.  Testi- 
mony of  L.  Marshall  Haines;  testimony  of 
John  S.  Wirt;  testimony  of  John  L.  Findlay. 
And  counsel  for  defendants  conceded  that  It 
might  be.  And  the  authorities  are  nomov 
ous  and  clear  upon  the  point'  Stoddert  ▼. 
Bowie's  Ex'rs,  6  Md.  18;  Stockham  v.  Stock- 
ham,  82  Md.  205;  Cheney  v.  Transportation 
Line,  59  Md.  667;  EUason  v.  Henshaw,  4 
Wheat  225,  4  L.  Ed.  556;  Carr  v.  Duvall, 
14  Pet  77,  10  L.  Ed.  861;  Reed,  St  Prands. 
8  346;  McFarson's  Appeal,  11  Pa.  510.  In 
searching  for  a  contract  In  a  correspondence, 
the  whole  of  that  which  has  passed  between 
the  parties  must  be  taken  into  consideration; 
and,  even  though  at  one  time  it  appeared 
as  if  a  binding  agreemoit  was  entered  into, 
yet  npon  a  consideration  of  the  whole  cor- 
respondence a  contrary  conclaslon  may  be 
reached.  Hand  v.  Marble  Oo.,  88  Md.  226, 
40  AtL  899;  Hnssey  ▼.  Home-Payne,  4  App. 
Oas.  811.  This  rule,  however,  is  one  appli- 
cable to  all  contracts  and  has  no  special 
reference  to  the  statute  of  frauds;  the  latter 
only  requiring  a  note  or  memorandum  of  the 
contract  to  be  in  writing,  and  not  a  formally 
executed  contract  Wltman  v.  Oity  of  Read- 
ing, 191  Pa.  140,  43  Atl.  140,  and  cases  cited. 
It  was  contended  before  the  referee  that  a 
large  part  of  the  corresiK>ndence  in  this  case 
looked  to  the  execution  at  some  time  of  a 
formally  drawn  contract  This  may  be  so, 
but  does  not  affect  the  matter.  While  it  Is 
undoubtedly  true  that  if  the  tme  construc- 
tion of  a  correspondence  or  conversations  is 
that  the  parties  are  not  to  be  bound  untU 
and  unless  they  have  executed  a  formal  con- 
tract they  will  not  be  bound  In  fact  in  the 
absence  thereof  (MacMackin  v.  Timmins,  14 
Wkly.  Notes  Oas.  318),  yet  it  is  equally  true 
that  unless  that  is  a  requisite  of  liability, 
the  parties  are  bound,  if  the  tme  constrac- 
tion  of  the  correspondence  so  requires,  though 
it  is  evidently  anticipated  that  a  formal 
agreement  would  subsequently  be  made.  'If 
the  memorandum  sufficiently  sets  out  the 
agreement  it  Is  not  the  less  a  compliance 
with  the  statute  that  the  parties  agree  that 
a  more  formal  Instrument  to  the  same  effect 
shall  be  executed  by  them.'  Reed,  St 
Frauds,  i  397.  'A  correspondence  by  letters 
which  reasonably  Impart  a  conclusion  has 
been  sustained  as  an  agreement  Huddles- 
ton  V.  Briscoe,  11  Yes.  591;  Stratford  v.  Bos- 
worth,  2  Yes.  &  B.  866.  And  this  though 
the  persons  did  not  intend  to  be  bound  (Wel- 
ford  V.  Beezely,  1  Yes.  Sr.  8,  8  Atk.  603). 
or  looked  to  the  execution  of  a  more  formal 
insti-ument  (Fowle  v.  Freeman,  9  Ves.  351).' 
McFarson's  Appeal,  11  Pa.  610. 

"These    matters   being   definitely   decided, 
we   bare  then  to  see  what  the  statute   of 
frauds  requires.    The  memorandum,  by  It- 
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seU  or  b7  reference  to  another  writing,  mnst 
show  the  whole  contract,  namely,  the  prom- 
ise, the  parties,  the  aubject-matter,  the  price 
or  conaldeiatlra),  and  the  terms  or  condl- 
UoDB.'  Reed,  St  Frauds,  |  388.  'Any  memo- 
randum In  writing  Indicative  of  the  Intuit 
of  the  parties,  and  so  precise  as  to  enable 
the  Inquirer  to  ascertain  the  terms  of  the 
contract,  and  the  price  to  be  paid  for  It,  Is 
a  aoffident  contract  In  writing  to  be  speciflc- 
ally  enforced.'  McFarson's  Appeal,  11  Pa. 
503.  The  statute  does  not  require  the  agree- 
ment to  pay  the  purchase  money  to  be  In 
writing.'  Tripp  V.  Bishop,  S6  Pa.  421.  'An 
important  class  of  decisions  Is  that  where 
the  term  omitted  Is  the  time  or  manner  of 
performance,  as  deUrery  or  payment.  As  a 
general  rnle,  this  need  not  be  stated,  a  rea- 
sonable time  being  Inferred.  *  *  *  A 
monorandnm  not  stating  the  time  of  pay- 
ment is  snfflclent,  as  an  agreement  for  cash 
will  be  presumed.  Where  a  memorandum 
says  nothing  as  to  when  the  price  was  to  be 
paid,  the  Inference  Is  of  a  cash  contract 
*  *  *  Not  only  does  the  law  presume  a 
rash  sale  where  nothing  Is  said,  but  parol 
evidence  to  show  otherwise  Is,  as  a  general 
rule,  Inadmissible.'  Beed,  St  Frauds,  |  400. 
To  satisfy  the  statute,  therefore,  the  memo- 
randum must  show  only '(a)  a  contract  (b) 
between  certain  parties,  (c)  to  purchase  and 
Mil  a  given  piece  of  real  estate,  (d)  for  a 
H)eclfled  price.  Here  the  names  of  the  par- 
ties are  certain;  the  whole  correspondence 
being  between  plaintiff,  the  proposed  vendor, 
and  defendants'  testator,  the  proposed  ven- 
dee. The  price  Is  definitely  fixed  at  $8,000 
in  the  letter  from  plaintiff  to  Dearborn  of 
April  8,  1886,  and  no  variance  Is  made  or 
niggested  In  any  of  the  later  letters.  The 
personalty  to  be  conveyed  is  set  forth  In  that 
came  letter,  and  no  hint  of  variance  any- 
where afterwards  appears.  The  releases  to 
be  executed  clearly  appear  In  the  letter  of 
April  6,  1885,  and  later. 

"Upon  the  questl(»  whether  the  land  Is 
sufficiently  described  there  is  some  slight  dif- 
ference of  opinion  among  the  expert  witness- 
es,—the  plalntHTs  witnesses  L.  Marshall 
Haines  and  John  S.  Wirt  being  clear  that  It 
Is,  and  defendants'  witness  Albert  Constable, 
agreeing  with  them,  but  defendants'  other 
witness,  John  V.  L.  Flndlay,  Implying  a  doubt 
on  the  subject  though  not  positively  express- 
ing an  opinion  to  the  contrary.  The  weight 
of  the  evidence  is  therefore  In  favor  of  the 
conclusion  that  the  description  of  the  land  Is 
ample,  and  so  the  authorities  say.  In  the 
letter  of  April  2,  1895,  and  many  thereafter. 
It  Is  spoken  of  as  the  'Barnes  Farm.'  In 
that  of  April  S,  1885,  reference  Is  made  to 
the  deed  to  plaintiff  therefor,  lately  recorded. 
In  that  of  April  9,  1895,  the  title  Is  stated  to 
be  the  one  acquired  by  order  of  the  court  on 
a  first  mortgage  sale  and  duly  recorded.  In 
that  of  October  8,  1896,  the  farm  Is  located 
in  Cecil  county.  In  that  of  December  6, 1895, 
the  farm  is  stated  to  have  been  leased  from 
iS  A.— 21 


S.  A.  Barnes  for  a  period  expiring  March  26, 
1886,  and  then  occupied  tmder  that  lease. 
And  the  whole  correspondence  indicates  that 
it  is  In  the  state  of  Maryland,  and  is  occu- 
pied by  the  farmer  referred  to,  and  by  S.  A 
Barnes,  Hathaway,  and  Kelly.  In  addition, 
the  referee  has  found  as  a  fact  that  the 
Barnes  farm,  which  is  accurately  described 
in  the  deed  tendered  and  referred  to  in  the 
correspondence,  has  been  known  by  that 
name  in  Cecil  county  for  at  least  fifty  yean. 
With  these  facts  found,  there  would  seem  to 
be  no  room  for  doubt  as  to  the  question  now 
tmder  consideration.  'Where  a  tract  of  land 
Is  sometimes  called  by  its  patent  name 
("Western  Route"),  and  sometimes  by  another 
("West  Route"),  which  It  had  acquired  by 
reputation,  a  conveyance  by  the  latter  name 
will  pass  the  title.'  Hnddleson  v.  Reynolds' 
Lessee,  8  Gill,  832,  50  Am.  Dec.  702.  This 
is  the  leading  case  on  this  subject  in  Mary- 
land. A  levy  on  a  "part  of  a  tract  of  land 
called  "Borough  Hall"  Is  void  for  uncertainty; 
but  a  levy  on  'a  tract  of  land  called  "Bor- 
ough Hall," '  against  one  who  was  seised  of 
a  part  of  said  tract  and  a  sale  under  it  will 
pass  his  interest  to  the  purchaser.  Thomas' 
Lessee  v.  Turvey,  1  Har.  &  O.  436.  An 
agreement  to  convey  'one-half  of  a  tract  of 
land  known  by  the  name  of  "Timber  Neck," 
and  supposed  to  contain  In  the  whole  300 
acres,'  is  sufficiently  described,  and  its  exact 
description  may  be  proved  by  oral  evidence. 
WaU  V.  Forbes,  1  Har.  &  O.  441.  An  agree- 
ment describing  the  land  as  'on  the  east  side 
of  Belt  street  and  south  of  Cross  street  run- 
ning to  the  port  warden's  line,  owned  by  the 
Idalntiff,  and  occupied  as  a  packii^  house  by 
P.  F.  &  D.  B.  Wehibrenner,'  is  sufficiently 
accurate.  Kraft  v.  Egan,  76  Md.  243,  25  Ati. 
468.  'The  farm  whereon  Jacobs  J.  Decker 
now  Uves'  is  sufficient  Jackson  v.  Barringer, 
16  Johns.  471.  'Mr.  Ogilvle's  house'  is  suffi- 
cient Ogllvie  T.  Foljambe,  3  Mer.  53. 
'Property  purchased  at  Sun  Inn  Plnxton  on 
the  above  date;  that  is,  29  March,  1880,'— la 
sufficient  Shardlow  v.  Cotterell.  20  Oh.  Div. 
90.  'Where  a  property  has  a  name,  a  ref- 
erence to  It  by  such  name  is  enough.'  Beed, 
St  Frauds,  f  410.  And  many  cases  are  cited 
in  sections  408-^10.  'Received  of  D.  C.  Lar- 
rabee  $500  for  a  Vif  Interest  in  the  Fleming 
farm,  on  French  creek,'  is  sufficient  Rosa 
V.  Baker,  72  Pa.  186.  The  south  half  of  lot 
No.  98,  in  Bradln's  district  containing  160 
acres  and  allowance,'  Is  sufficient  McFar- 
son's Appeal,  11  Pa.  603.  'Lot  in  McKeesport, 
No.  47,'  is  sufficient  Soles  v.  Hickman,  20 
Pa.  180.  "We  agree  to  sell  B.  Rayduro  * 
Sons  the  Rose  pine  tract  of  land  for  the  sum 
of  $6,000.  •  •  •  Said  land  is  all  that 
piece  bought  of  Rose  by  Thomas  Smith  and 
Porter  Fleck,'— is  sufficiently  certain,  and  the 
exact  description  may  be  applied  by  parol 
evidence.  Smith's  Appeal,  68  Pa.  475.  'I  do 
agree  that  Jonathan  Phillips  shall  have  the 
land  he  is  in  possession  of  now,  for  the  labor 
be  done  for  me,'  held  anffldemt    PhlUlna  r. 
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Swank,  ite  Pa.  TT,  U  AH  712.  «  Am.  8t 
Biep.  681. 

"The  parties,  the  things  to  be  eonveTed. 
aacl  the  price  to  be  paid  being  sofflclently  de- 
termined by  the  correspondence,  and  the  time 
of  delivery  of  the  deed  and  payment  of  Hm 
price  being  alike  presumed  In  law  and  pro- 
Tided  for  In  the  writings,  and  a  suffldeat 
tender  having  been  made  of  a  good  and  maiv 
ketable  title  of  property  dear  of  all  IncmB' 
brances,  the  referee  1b  of  opinion  that  the 
statute  of  frauds  la  entirely  out  of  the  case. 
It  Is  true  that  the  agreement  In  this  ease,  If 
one  exists.  Is  entire,  and  a  partial  compliance 
therewith  would  give  to  plaintiff  no  legal' 
right  Martin  r.  Schoenberger,  8  Watts  A 
a.  SeS;  Hartman  v.  Melghan,  171  Pa.  46,  83 
AtL  123.  A  fortiori,  a  tender  of  partial  com*- 
pUance  would  not.  But  that  question  has  no 
relevancy  to  the  Inquiry,  have  the  require- 
ments of  the  statute  of  frauds  been  complied 
with?  The  real  disputes  between  the  parties 
grow  ont  of  the  inquiries,  did  the  minds  meet 
on  the  question  of  what  was  to  be  done  to 
relieve  8.  A.  Barnes  and  the  Barnes  family 
from  farther  claims  on  behalf  of  plaintiff  and 
the  National  Bank  of  Rising  San?  and  did 
Dearborn  make  a  present  agneement  to  pay, 
or  was  he  always  d6clliiing  so  to  do  nntil 
he  bad  the  money  in  hand  to  make  the  pay-' 
ment?  Neither  of  these  qaestions,  however, 
arises  under  the  statute.  Both  relate  to 
matters  aside  from  it  The  fact  that  the 
price  for  the  realty,  personalty,  and  a  release 
of  the  Barnes  family  was  an  entire  prtc* 
does  not  alfect  this  matter.  If  there  was  a 
contract  at  all,  then,  admittedly,  it  included 
the  land  which  the  referee  has  found  was 
sufficiently  described,  and  the  parties  to  it 
and  the  price  to  be  paid  are  all  admittedly 
in  the  writings.  If,  then,  the  referee  can 
find  from  the  evidence  that  as  to  these  out- 
side matters,  about  whi^h  thie  dispute  is  real- 
ly waged,  the  minds  did  meet  in  a  complete 
agreement,  either  in  the  Writings  or  at  on«f 
of  the  numwous  interviews  between  plaintiff 
and  Dearborn,  he  mast  award  in  plaintUT* 
favor*.  As,  however,  we  have  no  oral  evi- 
dence as  to  what  occurred  at  any  of  the  in' 
terviews,  we  can  only  Infer  the  result  there- 
of fi:x>m  the  correspondence;  the  Inferences, 
however,  being  of  fact,  which  the  referee 
must  draw  in  his  capacity  as  a  trior  of  factB< 
Does,  then,  the  correspMidence  show,  or  can 
we  fairly  infer  therefrom,  that  the  minds  of 
plaintiff  and  Dearborn  met  in  a  completed 
contract  as  to  which  nothing  essential  was 
left  open  but  performance?  In  determining 
tills,  we  must  bear  in  mind  the  principles 
hereinbefore  quoted  from  Hand  v.  Marble  Co., 
88  Md.  226,  40  Atl.  899:  Hussey  v.  Home- 
Payne,  4  App.  Cas.  311;  McFarson's  Appeal, 
11  Pa.  608;  Reed,  St  Frauds,  g  397,— and  the 
foundation  principle  that  'where  a  contract  is 
a  unit,  and  left  uncertain  in  one  particular, 
the  whole  will  be  regarded  as  inchoate,  be- 
cause the  parties  have  not  been  ad  idem,  and 
tberefore  neither  is  bound.'    A  proposal  to 


accept  W  ttocqitBiUK  ivon  terms  varying 
from  those  ofEered,  is  a  rejection  of  the  offer. 
Baakv.  HaU,  101  U.  8.  «0,  25  L.  Ed.  822.- 
and  the  caution  expressed  by  Sir  Oeorge  Jes- 
sel,  master  of  rolls,  in  May  v.  Thomson,  20 
Ob.  Div.  710:  'I  lUnk  the  declalons  of  onr 
courts  81  to  letters  have  gone  quite  far 
enough;  that  is,  in  the  spelling  ont  of  a  cm- 
tract  from  leCtecs  when  both  parties  intend- 
ed a  fomnal  oontraet  to  be  executed.  I  think 
it  very  often:  happens  that  both  parties  use 
expressiona  in  letters  which,  read  alone, 
would  amomit  to  a  contract  if  we  did  not 
know  dutt  in  fact  neither  of  the  parties  in- 
tended tboBe  general  expressions  to  consti- 
tnte  a  contract;  and  in  that  case,  if  the  court 
layt'  hold  of  the  language  of  the  letters  to 
moke  a  contract  it  makes  a  contract  for  the 
parties  which  the  parties  never  Intended  to 
enter  Into.'  Remembering,  also,  as  Is  said 
In  the  case  of  a  suit  to  recover  on  an  agree- 
ment to  pay  a  marriagre  portion,  which,  as 
shown  above,  is  placed  by  the  fourth  section 
of  the  statute  of  frauds  on  precisely  the  same 
plane  as  agreements  relative  to  sales  of  land: 
'But,  If  it  be  reasonably  doubtful  whether 
what  passed  was  only  a  treaty,  let  the  prog- 
ress towards  the  confines  of  an  agreement 
be  more  or  less,  or  if  It  be  doubtful  whether 
the  language  used  was  expressive  of  an  at^ee- 
ment,  the  court  will  not  decree  specific  pec- 
termance  of  that  wlilch  appears  doubtful  as  a 
contract'    Ogdem  v.  Ogden,  1  Bland,  284. 

"With  these  prinoiples  as  onr  guide,  we 
painfully  torn  to  an  analysis  of  this  tedlons 
correspondence,  to  see  whether  or  not  there 
was  a  contract  formed;  Before  doing  so, 
however,  attention  should  be  called  to  the 
fact  that  it  seems  to  be  conceded  that  there 
was  a  contract  of  some  character.  Defend- 
ants' counsel,  in  his  question,  says:  "Q. 
Well,  I  do  not  know  myself  that  there  can  be 
any  doubt  about  the  fact  of  Mr.  Dearborn 
bein«r  bound  by  this  time  [July  10,  1895] 
to  carry  out  some  agreement;  but  will  you 
state  whether  it  waS'  the  agreement  proposed 
by  Mr.  Dearborn,  or  the  conditions  proposed 
by  Mr.  Haines?'  If  this  be  so,  and  Dear- 
born w«s  in  fact  bound  by  any  agreement 
there  would  seem  to  be  very  little  diflScnlty 
in  this  question,  also.  If  the  statement 
contained  in  that  question  can  be  taken  as 
an  admission  that  there  was  a  contract  in 
the  letters  which  bound  Mr.  Dearborn,  then 
the  referee  decides  that  it  was  that  plaintiff 
was  to  convey  to  Dearborn  the  Barnes  farm 
and  the  personalty  described  in  the  letter 
of  April  3,  1890,  and  was  to  rdease  the 
Judgments  stated  In  the  fourth  finding  of 
fact,  and  that  Dearborn  was  to  pay  plaintiff 
99,000;  Notwithstanding  the  doubt  express- 
ed in  the  question,  no  other  conclusion  seems 
possible.  And  as  plaintiff  has  done  all  he 
could  do,  and  has  tendered  performance  of 
the  balance.  Judgment  here  should  go  for 
plaintiff  for  the  $9,000  and  interest  The  ref- 
eree Is  loath,  however,  to  decide  the  case  on 
that  admission,  lest  rigbta  may  have  been 
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gilned  or  lost  by  ttie  tUp  of  oonnael,  and 
hence  rcrrerta  to  tlte  letters. 

"AnalyBls  ot  the  Oorreapondence. 
rrhe  flnt  lettor  of  DeorSorn  to  plaintifl, 
on  April  2,  1886,  slmpljr  inqoirea  for  what 
pricey  spot  cash,  plaintiff  1^111  sell.  To  that 
letter  plaintiff  replies  on  April  3,  1885,  that 
he  wUl  B^  the-  farm  and  certain  apeclfled 
personaHr,  but  nothing  outside  of  those,  for 
;8,000,  and  will  protect  Dearborn  in  his  Utie 
to  both  realty  and  personalty.  Dearborn's 
next  letter,  of  April  6, 1886,  adds  the  reqnlre- 
meats  that  the  title  to  both  realty  and  pw- 
sonalty  shall  be  perfect,  and  that  the  set* 
tlement  shall  cover  and  extlngnish  all  claims 
held  by  plaintiff  and  the  Rising  Snn  Bank, 
which  he  calls  plaintiff's  bank,  against  S. 
A.  Barnes  and  John  W.  Barnes;  his  object 
being,  as  stated,  to  clear  np  everything 
hanging  over  S.  A.  Barnes.'  Plaintiff  length- 
ily replied  on  April  9,  1805,  stating  what  he 
bad  to  sell,  and  assenting  to  Dearborn's  re- 
qairementa,  except  some  unmatured  Indorse- 
ments of  John  W.  Barnes,  and  some  un- 
expired contracts  between  plaintiff  and  8. 
A  Barnes,  none  of  which  affected  the  prop- 
erty. On  April  10,  1806,  Dearborn  replied 
that  he  thought  they  could  agree  on  all  the 
paints  spoken  of,  and  he  would  confer  again 
when  he  could  see  his  way  clear  to  act  Up 
to  this  point  it  seems  clear  to  the  referee 
that  the  writings  fail  to  show  clearly  that 
the  minds  had  met  in  a  completed  contract 
The  terms  upon  which  an  agreement  might 
be  entered  into  In  the  future  seem  assented 
to.  They  are  that  plaintiff  la  to  convey  to 
Dearborn  the  Barnes  farm,  the  personalty 
specified  In  the  letter  of  April  3,  1895,  to  re- 
lease S.  A.  Barnes  and  John  W.  Barnes 
from  all  claims  against  them  on  behalf  of 
plaintiff  and  the  Rising  Sun  Bank,  except 
the  uimatured  Indorsements  and  the  unex- 
pired contracts  referred  to  in  the  letter  of 
AprO  9,  1886.  The  letter  of  AprU  11,  1896, 
throws  no  light  on  the  matter,  but  that  of 
Aprfl  19,  1885,  from  plaintiff  to  Dearborn, 
expressly  avers  that  the  minds  had  in  fact 
met  upon  the  terms.  This  agreement  he 
flednces,  however,  only  from  the  letters, 
which  the  referee  finds  do  not  eetablish  that 
fact  Dearborn's  r^ly  to  that  letter,  under 
date  of  April  22, 1896,  does  not  dispute  plaln- 
tUTs  averment  but,  on  the  contrary,  seems 
to  state  that  the  only  thing  delaying  final 
settlement  on  the  terms  proposed  is  the  fact 
that  be  has  been  disappointed  in  not  getting 
the  $9,000  together,  but  which  he  Is  sure  will 
come  within  a  week.  PlaintlfTs  reply  of 
the  next  day  again  avers  an  agreement  be- 
tween them  as  to  terms;  says  that  he  Is 
not  worrying  about  the  payment  but  desires 
to  close  the  deal  by  an  agreement  as  there- 
tofore provided  for.  Dearborn  again  replies 
on  Aptil  26,  1896,  and  does  not  dispute  but 
tbat  the  terms  have  been  agreed  upon,  but 
sayi  he  has  not  yet  got  the  cash  in  band, 
but  «cpects  it  before  Saturday  night    On 


April  26,  1886^  Dearborn  and  plalntUt  had 
an  interview.  What  occurred  the  evidence 
does  not  disclose,  except  ao  far  as  it  la  stat- 
ed in  the  letter  of  plaintiff  of  May  2,  1886, 
when  he  says  that  he  haa  Dearborn's  'ver- 
bal promise  agreeing  to  take  the  propnty* 
If  the  tlUe  Is  aU  right  That  letter  also 
says  that  plaintiff  is  anxious  to  close  mattera 
up,  and  that  'but  for  our  contract,  I  would 
have  had  the  stock  sold  by  this  time.'  Dear- 
bom's  reply  of  May  3,  1886,  doea  not  deny 
that  there  was  a  'contract'  between  them, 
and  does  not  deny  his  alleged  'verbal  promise 
agreeing  to  take  the  property,'  but  on  the  con- 
trary, avers  that  his  failure  In  'completing' 
the  matter  is  wholly  due  to  being  disappoint- 
ed In  the  receipt  of  cash  promised  him.  Nor 
can  the  referee  find  In  any  later  letter  any  de- 
nial of  either  of  plaintiff's  averments.  On  the 
contrary,  all  of  Dearborn's  subsequent  let- 
ters aver  only  that  his  failure  to  comply  with 
plalntlfTs  demands  is  due  to  a  scarcity  of 
cash,  and  some  of  them  expresdy  admit  the 
promise.  The  referee  therefore  finds  that  at 
this  time  the  minds  had  met  and  that  plain- 
tiff was  to  convey  the  farm  and  personalty 
stated  in  the  letter  of  April  3,  1886,  and  to 
release  8.  A.  Bamea  and  John  W.  Barnes 
from  all  (dalms  of  himself  and  the  Rising 
Sun  Bank,  except  so  far  as  they  relate  to 
the  unmatured  indorsements  and  the  unex- 
pired contracts  referred  to  in  the  letter  of 
April  9,  1896,  and  that  Dearborn  was  to  pay 
plaintiff  $9,000  therefor  If  the  tiUe  to  the 
farm  was  all  right  which  the  referee  has 
found,  as  a  fact,  It  was. 

"Upon  the  principle  heretofore  cited,  how- 
ever, from  Hand  v.  Marble  Co.,  88  Md.  226. 
40  Atl.  898,  and  Hussey  v.  Horne-Payne,  4 
App.  Gas.  811,  It  becomes  the  referee's  duty 
to  see  whether  or  not  the  later  correspood- 
ence  either  abrogates  or  modifies  the  con- 
clusion thus  reached.  The  referee  might 
perhaps,  content  himself  with  saying  that  be 
finds  much  to  enforce  the  conclusion  above 
reached,  and  'nothing  to  weaken  it  but 
thinks  it  would  be  fairer  to  point  out  why 
he  so  avers.  The  next  letter  in  point  of  date 
is  plaintiff's  of  May  7,  1886.  He  says  he 
has  been  delaying  going  away  because  be 
desired  to  close  with  Dearborn  first  and  re- 
quests the  latter  to  write  positively  that  be 
Intends  to  purchase  the  place  or  to  take  it 
on  the  terms  stated;  the  consummation  of 
the  purchase  in  that  event  to  be  delayed 
until  his  return;  the  absence  of  plaintiff  in 
no  way  delaying  the  sale,  as  Dearborn  did 
agree  to  take  It  If  the  title  was  all  right 
A  part  of  this  letter  would  seem  to  imply 
an  Incomplete  thing,  but  taken  altogether, 
it  may  fahrly  be  interpreted  as  showing  that 
plaintiff  looked  upon  Dearborn  as  an  uncer- 
tain quantity,  so  far  as  fulfillment  of  his 
agreement  was  concerned.  Dearborn's  let- 
ter of  May  8,  1886,  in  reply,  strongly  bears 
out  this  view.  In  It  he  says  that,  as  soon 
aa  'I  have  the  money  in  bank  to  meet  the 
payment  promised  yon  on  tte  Barnes  farm. 
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I  «hall  at  once  •  •  •  cloM  ap  the  whole 
buBlnesB.'  And  he  farther  avers  that  plain- 
tiff's absence  will  cause  no  change  on  hla 
part,  but  that  U  he  gets  the  money  he  will 
'Complete  searches,  and  be  ready  for  set- 
itlement  on  plaintUT's  return.  Here  it  will 
tie  noticed  there  is  an  express  admission  of  a 
^payment  promised'  by  Dearborn.  This  can 
■only  mean  that  the  minds  had  met,  but  that 
Dearborn  had  not  yet  been  able  to  get  the 
money  together  to  comply  with  his  promise. 
Plaintiff's  letter  of  May  24,  1895,  complains 
•of  the  delay  of  Dearborn,  and  of  the  fact 
•that  the  farmer  was  dissatisfied  because  the 
.provender  was  used  in  feeding  the  'Barnes 
-stock  owned  by  me,  and  kept  there  for  you.' 
fie  again  calls  attention  to  the  fact  of  the 
Acceptance  of  his  proposition,  and  urges  the 
dosing  of  the  contract  in  some  shape,  even 
if  Dearborn  is  not  ready  to  pay  the  cash. 
On  May  28,  1895,  he  again  writes,  exprefl»- 
ing  his  desire  to  be  relieved  of  the  charge 
of  your  lands  and  goods,'  and  suggests  that 
the  matter  may  be  fixed  up  so  as  not  to 
draw  funds  from  Dearborn's  regular  busi- 
ness. Dearborn's  reply  of  May  29,  1896, 
does  not  dispute  any  of  the  allegations  of 
plaintiff  relative  to  the  contract  between 
them,  but  pleads  the  old  excuse  of  lack  of 
money  for  failure  to  fix  definitely  the  time 
for  adjustment  and  complete  settlement  of 
the  whole  business,'  which  Is  still  a  few  days 
off,  and  adds,  'If  I  had  not  passed  you  my 
word  to  buy  this  place,  I  would  drop  it  all; 
but  wh^i  I  agree  to  do  a  thing  I  always 
carry  it  out,  kill  or  cure.'  Here,  again,  is 
«n  express  admlBSion  of  an  existing  agree- 
ment with  plaintiff  relative  to  the  matter, 
-showing  that  Dearborn  recognized  tiie  fact 
-that  the  minds  had  met.  What  occurred  at 
trialntllFs  visit  to  Dearborn  on  June  11,  1896, 
.does  not  appear;  nor  is  any  light  thrown  on 
the  matter  by  the  letters  of  June  17  and  18. 
1896.  Plaintiff's  letter  of  June  28,  1896, 
again  calls  attention  to  the  fact  that  he  has 
completed  contract  with  Dearborn,  and  ex- 
presses a  doubt  whether  you  (Dearborn)  in- 
tend to  carry  out  your  contract  or  fulfill 
your  promise.'  He  also  says  that  he  lost  a 
chance  for  a  tenant  by  Dearborn's  'agree- 
ment of  purchase,'  and  complains  that  he  Is 
•expected  to  wait  an  unreasonable  time  for 
an  obligation  or  the  money,'  notwithstanding 
Dearborn  had  'agreed  to  buy.'  The  letter 
•of  July  4,  1896,  simply  asks  for  a  reply,  not 
yet  received,  to  the  foregoing;  and  that  of 
July  9,  1896,  refers  to  a'  frulUess  visit  to 
X>earbom.  On  July  10, 1895,  Dearborn  again 
■wrote,  delaying  the  settiement,  not  denying 
Ills  liability,  but,  on  the  contrary,  averring 
that  he  is  'in  it  to  stay,'  and  that  by  August 
1,  1895,  he  would  'complete  this  whole  busi- 
ness, and  give  you  the  cash.'  These  let- 
ters throw  a  flood  of  light  on  plaintiff's  posi- 
tion in  this  matter.  Though  he  avers  that 
be  has  a  contract  with  Dearborn,  he  wants 
It  put  in  a  more  formal  and  less  troublesome 
ahape^  with    an    accompanying    bond,  aa 


agreed  upon  In  the  early  correspondence,  so 
that  he  can  be  certain  of  the  time  wha>  he 
will  get  hla  money,  and  can  safely  relieve 
himself  of  all  trouble  relative  to  possession. 
Dearborn,  on  the  other  hand,  recognizes 
that  he  is  liable,  but  does  not  want  to  fix 
a  time  for  settlement  until  he  has  the  cash 
in  band  to  make  the  payment  referred  to 
in  bis  prior  letter.  In  the  meantime  Dear- 
born assumed  the  right  to  direct  what  should 
be  done  with  the  personalty  he  was  to  get 
when  the  purchase  was  completed.  He  di- 
rected the  buckboard,  buggy,  and  doable 
harness  to  be  returned  to  the  farm  and 
kept  there.  They  were  returned  as  directed. 
This  also  indicates  the  recognition  of  a  com- 
pleted contract  on  his  part  He^  howevor, 
again  postpones  payment;  this  time  to  Au- 
gust 10,  1895.  Plaintiffs  letter  of  August 
12,  1896,  points  out  that  the  stock  on  the 
farm  Is  suffering  for  want  of  exerc'se,  the 
product  needs  dividing  with  the  farmer  un- 
der the  agreement  to  farm  on  shares,  that 
seed  wheat  is  needed  for  the  fall  sowing, 
and  that  the  bill  for  fOTtilizers  purchased 
and  used  in  the  spring  is  not  yet  paid  for, 
and  requests  a  check  for  the  latter.  How  to 
attend  to  these  matters  would  be  easy  if 
you  [Dearborn]  had  the  property  assigned 
to  you,  but  in  the  present  condition  of  things 
it  Is  not  so  easy.'  Dearborn's  reply  of  the  next 
day  says  that  the  bill  for  fertilizers  and  seed 
wheat  will  be  paid  at  the  settiement,  that 
his  attorney  will  draw  the  deed,  and  be 
directs  what  shall  be  done  with  'my  half 
of  the  farm  products,— both  those  which  then 
required  disposition,  and  those  which  in  the 
future  .would  so  require;  He  also  directs 
that  the  farmer  discontinue  the  use  of  'all 
the  farming  Implements  which  you  agreed 
to  sell  me  by  bill  of  sale,'  and  avers  that  be 
has  twice  sent  money  to  purchase  feed  for 
the  stock  'purchased  from  you.'  He  also 
recognizes  that  what  be  is  to  get  Is  describ- 
ed In  the  earlier  letters  of  plaintiff,  that  an 
inspection  will  show  whether  it  Is  there,  and 
adds,  'When  you  catch  me  buying  another 
farm,  it  will  be  a  cold  day.' 

"To  the  mind  of  the  referee,  this  cor^ 
respondence  definitely  determines  several 
things:  (1)  The  minds  had  previously  met  in 
all  respects,  and  compliance  was  all  that  was 
left  (2)  The  personalty  Dearborn  was  to  get 
was  that  referred  to  In  the  letter  of  April  3, 
1895.  (3)  That  what  plaintiff  did  hi  relation 
to  the  farm  was  for  Dearborn,  and  what  he 
placed  on  it  In  the  way  of  fertilizers,  etc., 
was  to  be  paid  for  by  Dearborn.  This  was 
possibly  the  result  of  an  agreement  at  one 
of  their  interviews,  and  explains  the  keeping 
by  plaintiff  of  the  account  set  forth  In  the 
eighty-seventh  finding  of  fact  and  hence 
Dearborn  exercised  the  right  to  direct  what 
should  be  done  with  the  product  of  the  farm 
In  the  present  and  futiue.  The  referee  may 
add  that  from  thence  on  he  constantly  exer- 
cised that  as  a  right  Plaintiff's  letter  of 
August  19,  1896,  suggests  that  the  attorney 

Digitized  byCjOOQlC 


Pa.) 


HAINES  V.  DEARBORN. 


326 


for  Dearborn,  in  drawing  the  deed,  Indiide 
Is  It  a  transfer  of  the  personalty  as  was  there- 
after done  In  the  deed  tendered.  He  agrees  to 
carry  out  Dearborn's  directions.  He  claims 
the  crops  Just  harvested,  because  the  farm 
had  not  yet  been  paid  for,  but  leaves  It  to 
Dearborn  to  decide  otherwise,  stating  that  If 
he  does  so  decide,  or  if  the  harvest  Is  nsed  up 
by  the  stock  on  the  place,  'then  the  purdiase 
money  draws  Interest  from  the  time  of  the 
bargain  and  contract  between  us.  Of  course, 
you  know  that.'  And  be  adds:  'I  have  plen- 
ty of  letters  from  you  confirming  the  con- 
tact and  purchase,  but  so  far  I  have  re- 
ceived no  money,  and  yet  I  am  ordered  to  do 
thus  and  so  with  property  that  you  have  done 
nothing  so  far  towards  paying  for;'  and  he 
demands  payment  by  September  1,  1896.  On 
August  81,  1886,  he  again  writes,  complain- 
ing of  the  delay,  and  calling  Dearborn's  at- 
tention tbat  be  is  'liable  for  interest  on  the 
purchase  money.'  On  the  same  day  Dear- 
bom  wrote  plaintiff,  complaining  of  illness, 
and  adding,  'I  will  agree  to  settle  the  whole 
business  not  later  than  the  16th  day  of  Sep- 
tember, on  Monday,— possibly  a  little  earlier 
than  that  As  you  have  frequently  said  yon 
were  In  no  hurry  for  the  money,  I  trust  this 
Uttle  additional  delay  will  cause  you  no  in- 
convenience.' Here  again  there  is  a  distinct 
recognition  of  a  binding  contract,  with  noth- 
ing but  performance  left  open,  and  there  is 
no  dispute  as  to  the  time  from  which  inter- 
est shall  run,  viz.  from  the  spring  of  1895; 
I.  e.  when  the  crops  were  all  in,  if  the  har- 
vested crops  are  used  by  the  stock  on  the 
farm,  or  if  Dearborn  directs  their  disposi- 
tion, which  in  the  future  be  always  did. 
Plaintiff's  letter  of  September  1,  1886,  admits 
that  be  la  in  no  haste  for  the  money,  but 
Is  In  haste  to  have  the  matter  closed  up.  He 
complains  of  Barnes'  Interference,  saying 
that  the  latter  forgets  that  the  farmer  and 
myself  control  all  things  down  there  as  yet,' 
and  calls  attention  to  the  fact  that  the  hay, 
potatoes,  fruit  grain,  etc.,  on  the  farm  should 
be  disposed  of.  On  September  6,  1896,  Dear- 
bom  expressly  directs  what  shall  be  done 
with  'my  hair  of  all  those  things,  which  are 
to  be  put  away  under  the  "supervision  of  Mr. 
Hathaway.'  These  directions  were  complied 
with,  as  appears  by  plalntlfTs  letter  of  Sep- 
tember 14,  1886.  And  Dearbom  also  directly 
avers  that  Barnes  is  acting  for  him,  and  re- 
sponsible to  him  only.  This  batch  of  corre- 
spondence, taken  In  conjunction  with  the  pre- 
ceding batch,  is  Important  as  fixing  the  fact 
tbat  interest  shall  ran  on  the  purchase  price 
from  the  time  the  crops  were  planted  in  the 
spring  of  1885,  and  that  Dearbom  was  liable 
to  plaintiff  for  the  fertilizers  then  bought 
and  for  the  seed  wheat  etc.,  thereafter  pur- 
chased. On  September  14,  1896,  Dearbom 
again  wrote,  postponing  settlement  owing  to 
the  press  of  other  matters.  Plaintiff's  reply 
of  September  16,  1886,  complains  that  he  has 
"been  postponed  perhaps  a  dozen  times,  and 
five  numths  have  passed  since  yon  bought  tbla 


farm,  avd  have  not  yet  been  paid  a  cent'; 
that  Dearborn's  agents,  Bames  and  Hatha- 
way, had  badly  mixed  tilings  up;  and  that 
Dearbom  taking  possession,  and  tbat  only, 
would  cure  it;  and  he  adds  that  on  the  faltb 
of  Dearborn's  latest  and  unconditional  pron>- 
Ise,  be  had  planned  to  use  the  $9,000  to  be 
paid  him.  Dearborn's  reply  of  September  18, 
1886,  says  that  he  la  not  surprised  at  the 
tone  of  plaintiff's  letter;  that  he  (Dearborn) 
had  had  the  money  In  bank  to  pay  for  the 
farm,  but  bad  used  it  for  other  business  pur- 
poses; and  that  he  will  'have  to  recover 
the  balances  and  even  up  things  before  us- 
ing the  $9,000  to  pay  for  the  farm,'— and  re- 
quests plaintiff  not  to  repeat  the  facts,  as  it 
would  hurt  bis  credit  to  have  it  known.  Can 
there  from  these  things  be  any  doubt  but 
that  Dearbom  recognised  that  there  was  a 
binding  agreement?  Plaintiff's  letter  of  Sep- 
tember 27,  1886,  again  calls  attention  to  the 
needs  of  the  farm,  and  asks  bluntly  of  Dear- 
bom whether  be  Intends  to  carry  out  his  con- 
tract or  not  and,  if  so,  when,  and  that  be 
(plaintiff)  cannot  act  as  if  he  owned  it. 
Dearborn's  reply  of  September  80,  1895,  tells 
what  to  do  with  the  farm  products,  etc.; 
that  he  proposes  to  use  It  in  feeding  the  stock; 
that  he  will  take  up  the  matter  as  soon  ao 
he  gets  the  money,— and  adds,  'The  original 
agreement  will  be  carried  out  to  the  lettor 
at  that  time.'  Here,  again,  is  an  express  ad- 
mission of  an  existing  agreement  and,  taken 
in  conjunction  with  the  letter  of  August  18, 
1896,  again  fixes  the  time  from  which  inter- 
est Is  to  run;  for  he  hereby  directs  the  crops 
to  be  used  to  feed  the  stock,  after  distinct 
notice  tbat  that  would  cause  him  to  pay  in- 
terest on  the  purchase  money.  On  October 
2,  1886,  plaintiff  again  wrote,  saying  that  he 
would  comply  with  the  directions  as  to  the 
crops,  and  again  demanding  to  know  when 
the  settiement  will  be  made.  On  October  Sy 
1886,  be  wrote  for  further  instractlons  as  to 
the  crops.  On  the  same  day  Dearbom  botb 
telegraphed  and  wrote  what  he  desired  done 
with  them;  directs  plaintiff  to  sell  part  and 
hold  the  balance  until  he  (Dearbom)  calls 
for  It  and  calls  upon  the  farmer  to  account 
for  five  loads  of  hay  sold  the  preceding  sun>- 
m«.  None  such  were  in  fact  sold,  but  the 
fact  of  the  call  shows  that  Dearbom  claimed 
tbat  his  rights  to  the  farm  ran  back  at  least 
that  far.  Dearbom  further  adds  that  when 
he  returns  from  a  contemplated  trip  he  will 
take  up  the  titie  to  the  farm,  and,  if  found 
satisfactory,  will  fix  a  day  to  pay  for  it  On 
October  10,  1895,  October  23,  1896,  and  No- 
vember 6,  1885,  plaintiff  wrote,  asking  Dear- 
bom to  fix  a  time  of  payment,  to  all  which 
Dearbom  replied  that  he  would  proceed  when 
he  had  the  money  in  bank  to  pay  for  the  pur- 
chase. On  November  9,  1895,  plaintiff  again 
wrote,  saying  that  certain  of  his  (Dearborn's) 
letters  were  as  good  as  bis  bond  for  holding 
him  responsible.  Another  interview  took 
place  without  result  except  that  Dearbom 
admitted  plaintiff  bad  been  very  patient  In 
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waiting;  imd  then  plaintiff  wrote  again,  on 
November  29,  1895,  of  tbe  further  difficulties 
Telatlve  to  tbe  fanner,  and  asking  for  a  dme 
for  settlement  To  this  Dearborn  replied 
that  he  had  selected  a  new  farmer  for  the 
place,  and  wanted  to  know  when  he  could 
get  poBseaslon  upon  payment  of  the  purchase 
money.  He  gives  further  erpUclt  directions 
as  to  the  wood  on  the  farm,  etc.,  repudiates 
the  averment  that  he  is  waiting  on  8.  A. 
Barnes  In  any  way,  and  says  he  expects  to 
settle  for  the  farm  in  a  week.  To  this  plain- 
tiff replied  on  December  6,  189K,  urging 
Dearborn  to  keep  his  word,  even  if  he  has  no 
money,  and  suggesting,  if  necessary  to  close 
the  matter,  that  he  would  agree  to  a  change 
of  terms  of  payment,  and  adds  that  he  can 
give  possession,  so  far  as  he  is  concerned. 
In  five  minutes  after  payment,  and  the  farm- 
er would  do  likewise  March  26,  1896,  as 
agreed  upon  between  him  (Dearborn)  and 
plaintiff,  and  again  calls  Dearborn's  attention 
to  the  use  of  the  farm  products,  etc.,  by 
the  stock,  and  the  eating  of  the  poultry,  etc., 
by  Barnes  and  those  living  with  him,  to  the 
detriment  of  plaintiff,  if  Dearborn  did  not 
carry  out  his  contract.  Dearborn  replied  De- 
cember 10,  ises,  again  postponing  payment, 
and  again  promising  it.  Plaintiff  answered 
December  10,  1895,  explicitly  demanding 
whether  Dearborn  Intended  to  take  the  farm 
or  not,  and.  If  so,  when.  He  also  had  sev- 
eral interviews  with  Dearborn,  and  again 
writes  December  14,  1896,  and  December  28, 
1896,  all  ineffectually.  On  January  16,  1896, 
Dearborn  wrote  to  say  that  he  had  nothing 
to  say.  Plaintiff  wrote  January  17,  1896, 
but  nothing  new  appears,  except  a  threaten- 
«d  litigation  over  the  matter,  with  the  only 
result  that  Dearborn  wrote  the  next  day,  sug- 
gesting that  plaintiff  carry  on  the  farm  )nst 
as  tf  they  had  never  met.  This  plaintiff 
declined  to  do  in  bis  letter  of  January  23, 
1896,  and  asked  for  general  orders  as  to  tbe 
farm  pending  payment  therefor,  and  was 
told  in  repiy  on  January  26,  1896,  that  he 
(Dearborn)  was  'quietly  waiting  for  some- 
thing to  turn  up.'  The  letters  of  January 
27,  1896,  January  29,  1896,  January  31,  1896, 
February  4,  1896,  February  5,  1896,  February 
8,  1896  (two  letters),  February  10,  1896,  and 
Febmary  19,  1896,  throw  no  light  on  the 
matter.  Plaintiff  again  wrote  on  Febmary 
29,  1896,  asking  a  definite  reply  as  to  whetb- 
«r  he  (Dearborn)  intended  to  take  the  farm, 
«nd  when,  and  offered  to  take  part  payment 
and  an  agreement  as  to  the  balance.  Dear- 
born's sole  reply,  March  2,  1896,  was  that 
be  could  not  say  when  he  would  pay  for  It 
Tlie  final  letters  of  March  9,  1896,  and  March 
17,  1896,  advised  Dearborn  that  plaintiff  in- 
tended to  bring  suit  but  Dearborn  did  not 
reply.  Nor  did  he  reply  to  any  of  the  later 
letter*  written  by  Mr.  Terry. 
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'Vtom  this  rteume  of  a  very  extended  cor- 
respondence. It  is  plain  to  the  referee  that 
while  there  are  therein  sentences  which,  con- 
sidered by  themselves,  would  leave  soma 
doubt  as  to  whether  or  not  there  was  a  con- 
tract yet  taken  with  their  context  they  do 
not  Over  and  over  again  plaintiff  avers  a 
contract.  Dearborn  never  once  denies  it 
Many  times  tacitly  and  several  times  ex- 
pressly he  admits  It  His  sole  cause  of  post- 
ponement Is  always  the  lack  of  ready  cash, 
and  his  promises  are  almost  as  numerous 
as  his  letters,  that  as  soon  as  he  gets  the 
cash  in  bank,  he  will  pay  for  the  farm.  Tbe 
referee  therefore  finds  that  there  was  a  con- 
tract and  that  thereby  plaintiff  agreed  to 
convey  the  farm  and  the  perscMial  property 
on  It  so  far  as  it  belonged  to  him  to  Dear- 
bom,  to  relieve  S.  A.  Barnes  and  John  W. 
Barnes  from  liability  to  himself  and  the  Na- 
tional Bank  of  Rising  Sun,  exceiit  aa  to  the 
Incomplete  contracts  of  the  former  with 
plaintiff,  and  the  unmatured  indorsements  of 
the  latter  held  by  the  bank,  and  that  for  an 
this  Dearborn  was  to  pay  plaintiff  $9,000. 
He  further  finds  that  plaintiff  did  tender  a 
good  and  sufficient  deed  for  the  farm,  and 
that  the  title  thereto  was  clear  of  Incum- 
brances; that  he  transferred  the  personalty 
to  Dearborn  by  a  provision  in  the  deed,  as 
arranged  between  them;  that  he  and  the 
bank  assigned  all  their  judgments  to  the  use 
of  Dearborn;  and  that  no  claim  waa  ever 
thereafter  made  by  plaintiff  on  the  National 
Bank  of  Rising  Sun  against  either  S.  A. 
Barnes  or  John  W.  Barnes.  Nothing  In  tbe 
contract  called  for  tbe  execution  and  deltvwy 
of  formal  releases,  and  those  In  fact  pro- 
duced and  offered  in  evidence  only  put  In 
tangible  shape  and  formally  evidenced  the 
fact  that  no  claim  against  either  was  In  the 
future  to  be  enforced,  as  by  the  contract  pro- 
vided." 

Frederick  J.  Shoyer  and  John  Q.  Jobnaon, 
for  aiq^Uants.    Henry  0.  Terry,  for  appellee. 

PBR  CTDRIAM.  We  have  examined  and 
considered  with  care  the  report  of  the  learn- 
ed referee,  together  with  the  testimony  and 
correspondence  on  which  it  Is  founded,  and 
our  conclusion  Is  that  no  error  Appean  In  it 
which  would  authorise  a  modification  or  re- 
versal of  it  In  favor  of  the  defendants.  The 
exceptions  filed  to  the  report  by  the  defend- 
ants were  :3uty  considered,  passed  upon, 
and  finally  dismissed  by  the  court  As  we 
are  satisfied  that  a  just  conclusion  was  reach- 
ed by  the  learned  referee  and  approved  by 
the  court  we  unhesitatingly  affirm  the  Judg- 
ment appealed  from.  We  therefore  dismiss 
all  the  assignments  of  error.  Jndgmont  af- 
firmed. 
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SOOIT  T.  BAI/riMpBB  ft  O.  B.  CO.  et  al. 

JAMES  T.  BAMX. 

(Conrt  of  Appeals  of  Mnrhuid.    June  18, 

1901.) 

CORPORATIONS  — RAIUIOADB  —  RBORGAMIZA- 
TION-AOBBSUBNT  — CONSTROariON  —  PIUB> 
rSRRBD  STOCKHOLDBStS  —  RIOHTS  —  BVI- 
DBNCB. 

1.  In  an  action  to  establish  the  rights  of  pre- 
ferred stocliholden  after  reorganisation  of  a 
nitroad  company,  evidence  of  negotiations 
wliich  preceded  the  final  consummation  of  tba 
reorganisation  agreement^  and  of  coaversations 
as  to  the  intention  of  the  parties,  is  inadmissi- 
ble, they  being  merged  in  the  written  eoatsaat. 

2.£Mdence  of  tlie  situation  of  tlie  parties, 
the  objects  and  purposes  for  which  the  reor- 
ganization agreement  was  made,  and  of  all  the 
agreements,  resolutions,  etc.,  is  admissible, 
mere  the  iseae  is  whether  the  certificate  con- 
tains the  entire  agreement. 

8.  Certificates  of  preferred  stock  of  a  rail- 
road company  after  reorganization  provided 
that  the  holders  of  preferred  stoolc  to  the 
amonnt  now  issued,  and  such  additional 
amoants  as  might  be  issued  in  pursuance  of 
resolutions,  etc.,  were  entitled  to  receire  each 
year  from  the  surplus  net  profits  of  the  com- 
pany for  the  current  year  such  year^  divi- 
dend (nMicumulative)  as  the  board  of  dir«ctors 
may  declare,  "up  to,  but  not  exceeding,  four 
per  cent.,  before  any  dividends  shall  be  set 
apart  or  paid  on  the  common  stock."  The  re- 
organisation agreement  autborlaed  tiie  issuaixe 
of  preferred  stock  as  follows:  "$40,000,000  4 
per  cent,  noncnmolative  preferred  stock  per 
annum  before  the  payment  of  any  dividend  on 
the  common  stoclc^'  BM,  that  tb*  preferred 
itock  was  noncumnlativc^  and  antitied  to  re- 
ceive 4  per  cent.,  and  no  more,  out  of  the  net 
eamhigs  of  the  company,  before  payment  of 
dvidend  oa  the  common  stock,  and  hence  such 
preferred  stocldiolders  were  not  entitied  to 
share  in  the  distribution  of  the  net  profits  of 
the  company  that  were  earned  after  the  distri- 
bution of  sndi  4  per  cent,  on  the  preferred 
Mock. 

Appeals  from  cirenit  conrt  of  Baltimore 
city;  Albert  Ritchie,  Judge. 

Actions  by  Henry  P.  Scott  and  Nathaniel 
W.  James  against  the  Baltimore  &  Ohio  Ball- 
road  Company  and  otbers.  From  a  decree  in 
favor  of  defendants  in  both  cases,  plalntitiB 
appeal.    Affirmed. 

Argued  before  McBHBRRY,  O.  J.,  and 
POWLBB,  BKISCOB.  BOYD,  PAOB, 
PEARCB,  SCHMUOKEB,  and  JONES,  JJ. 

John  N.  Steele,  John  I.  Donaldson,  and 
John  G.  Johnson,  for  appellants.  Wm.  Guth- 
rie, J.  S.  Lemmon,  and  Hugh  L.  Bond,  Jr., 
for  appellees. 

PAOB^  J.  The  main  question  presented  in 
the  two  cases  contained  in  these  records  in- 
volves the  right  of  the  preferred  stockholders 
of  the  Baltimore  &  OIilo  Railroad  Company 
to  share  in  the  distribution  of  the  net  profits 
of  the  company  that  may  be  remaining  after 
the  appropriation  of  4  per  centum  of  the  net 
eamings  to  the  preferred  stock.  It  is  con- 
tended by  the  appellants  that  the  preferred 
stockholder  has  not  only  the  right  to  receive 
a  dividend  of  4  per  centum  out  of  the  net 
earnings  before  any  dividend  shall  be  set 
apart  for  the  common  stockboldera,  but  to 


share  pro  rata  with  the  common  stoCkboIden 
la  the  distribution  of  the  residue,  or,  as  an 
alternative  proposition,  to  share  equally  with 
the  holders  of  the  common  stock  In  any  part 
of  the  net  earnings  that  may  be  distributable 
after  the  payment  of  a  dividend  of  4  per  cent 
each  to  the  holders  of  both  common  and  pre- 
ferred stock.  The  legal  title  to  both  kinds  of 
the  stock  Is  now  vested  in  trustees,  who  hold 
it  for  five  years,  or  for  an  earlier  dat^  In  their 
discretion,  with  such  iwweis  and  duties  as 
are  particularly  described;  and  they  have  is- 
sued to  the  real  owners  of  the  shares  "cer- 
tificates of  beneficial  Interest,"  which  entitie 
the  said  owners  to  receive  stock  certificates 
for  their  shares,  when  the  time  the  said  trus- 
tees are  to  hold  it  shall  expire,  and  In  the 
meanwhile  to  receive  payments  equal  to  the 
dividends  collected  by  the  trustees.  The, per- 
sons holding  these  "certificates  of  beneficial 
Interest"  are  therefore  the  real  owners  of  the 
stock,  and  for  the  purposes  of  this  opinion  we 
may  so  regard  them.  The  question  as  to  the 
relative  rights  of  these  two  classes  of  stock 
cannot  be  answered  by  regarding  only  the 
characterization  ot  one  of  them  as  "prefer- 
red," because  of  the  fact  that  this  term, 
standing  alone,  means  only  a  stock  that  dif- 
fers from  other  stock  in  having  a  preference 
of  some  sort  attached  to  It,  without  express- 
ing the  special  nature  of  the  preference.  Or- 
dinarily the  term  "preferred  stock"  is  under- 
stood to  designate  such  stock  as  is  entitled  to 
dividends  from  the  incdine  or  eamings  of  the 
corporation  beTore  any  other  dividends  can  be 
paid.  1  Cook,  Stock,  Stockb.  &  Corp.  Law, 
par.  267;  Henry  v.  Railway  Co.,  1  De  Qex  & 
J.  006.  But,  though  this  may  be  true,  yet,  to 
determine  In  each  case  the  special  properties 
and  qualities  It  possesses,  resort  must  be  had 
to  the  statute  or  contract  under  which  it  was 
issued.  "Preferred  stock  takes  a  multiplicity 
of  forms,  according  to  the  desire  and  Ingenui- 
ty of  the  stockholders  and  necessities  of  th« 
corporation  Itself.  It  is  a  matter  of  contract 
(Cook,  Stock,  Stockh.  &  Corp.  Law,  par.  26d), 
or  depends  upon  statute."  Heller  v.  Bank,  Sd 
Md.  611,  43  Ati.  800.  It  always,  however, 
represents,  pro  tanto,  the  capital  of  the  com- 
pany, and  has  about  It  no  elements  or  rights 
other  than  those  that  are  conferred  upon  It 
by  the  statute  or  contract  to  the  authority  ot 
which  It  owes  Its  existence.  In  all  other  re- 
spects the  preferred  stockholder  Is  upon  the 
same  footing  as  the  common  stockholder.  He 
Is  not  a  creditor  of  the  company.  His  stock 
represents  the  amount  of  his  ownership  In 
the  capital.  He  may  vote  at  the  meetings  ot 
the  company  as  the  common  stockholders  may 
do,  and,  in  general  terms,  do  and  perform 
such  things  and  be  subject  to  such  obligations 
as  the  common  stockholders  are  subjected  to, 
except  as  the  terms  under  which  his  preferred 
stock  was  issued  may  preclude.  Mackintosh 
T.  Railroad  Co.  (C.  q.)  84  Fed.  tS82;  In  re  Bar- 
row Haematite  Steel  Co.,  69  Law  T.  (N.  S.) 
600.  The  rights  of  the  preferred  ttockbolders 
are  In  the  same  manner  limited  or  extended. 


Digitized  by 


Google 


40  ATLANTIO  BBPOBTBB. 


IMO. 


The  pref  «Ted  dlTldendi  may  be  made  comula- 
tlve  or  noncumulatlve.  The  dlrldenda  may  be 
a  fixed  amount  for  each  year,  to  be  paid  out 
of  earnings,  or  they  may  be  a  percentage,  not 
exceeding  a  certain  amoimt,  to  be  determined 
by  the  directors  at  their  discretion;  and  the 
preferred  stockholder  who  baa  received  bis 
preferred  dividend  may  still  have  a  share  of 
the  net  earnings  that  may  remain.  These  are 
all  matters  for  the  determination  of  which 
the  statute  or  contract  must  be  looked  to. 
The  whole  doctrine  on  this  subject  was  sum- 
med up  in  a  few  words  by  the  lord  chancellor 
when  he  said,  In  the  case  of  Henry  v.  Railway 
Co.,  1  De  Gex  &  J.  636:  "The  expression 
"preferred  shareholder'  is  equivocal.  It  by  no 
means  clearly  Indicates  what  are  the  rights 
of  those  to  whom  ft  applies.  I  do  not  tliink 
It  can  fairly  be  said  to  be  an  accurate  expres- 
sion, whichever  of  the  two  constmctlona  be 
put  upon  it.  All  which  the  language  fairly 
imports  is  that  some  preference  is  given  to 
the  persons  to  whom  the  language  applies. 
How  far  the  preference  is  to  extend  must  be 
ascertained  by  other  media  than  the  mere  ex- 
pression itself."  Heller  v.  Bank,  89  Md.  610, 
4S  Ail.  800;  State  v.  Ctaeraw  &  C.  R.  Co.,  16 
S.  C.  530;  Warren  v.  King,  108  U.  S.  889,  2 
Sup.  Ct  780,  27  L.  Ed.  768;  Kent  v.  Mining 
Co.,  78  N.  y.  150;  Elkins  v.  RaUroad  Co.,  36 
N.  J.  Bq.  230;  Gordon's  Ex'rs  v.  Railroad  Co., 
78  Va.  601.  The  solution  of  the  question  with 
which  we  are  now  dealing  must  depend,  there- 
fore, upon  the  construction  to  be  placed  upon 
the  agreement  of  the  parties  as  expressed  in 
the  stock  certificates,  that  must  be  taken  as 
the  embodiment  of  the  contract,  and  the  final 
expression  of  the  entire  measure  of  the  div- 
idend rights  of  the  parties.  Greer  v.  Van 
Meter,  54  N.  J.  Eq.  270,  38  Atl.  794.  Evi- 
dence, therefore,  of  negotiations  which  pre- 
ceded this  final  consummation  of  the  agree- 
ment, and  of  conversations  as  to  the  Inten- 
tions of  the  parties,  cannot  be  accepted,  for 
the  reason  that  all  these  are  merged  in  the 
written  instrument,  which  must  be  taken  to 
express  the  final  intention.  Bailey  v.  RaU- 
road Co.,  17  Wall.  96,  21  L.  Ed.  611;  Oassard 
V.  McGlannan,  88  Md.  168,  40  AtL  711;  La- 
sear  V.  Bank,  52  Md.  78,  36  Am.  Rep.  865. 
But  evidence  of  the  situation  of  the  parties, 
the  objects  and  purposes  for  which  the  agree- 
ment was  made,  and.  In  a  case  like  this, 
when  it  is  important  to  decide  whether  the 
certificate  contains  the  whole  agreement,  all 
the  agreements  and  resolutions  wliich  pre- 
ceded and  authorized  the  issue  of  the  stock, 
may  be  resorted  to,  for  the  purpose,  not  of 
altering  the  contract,  but  of  arriving  at  the 
real  intention  of  the  parties  as  expressed  In 
the  written  contract  1  Cook,  Stock,  Stockh. 
&  Corp.  Law,  t  269,  and  authorities  cited  in 
note.  In  Boardman  v.  Railway  Co.,  84  N.  T. 
173,  the  court  said:  "We  think  the  whole 
proceeding  relating  to  the  issue  of  the  stock 
may  be  taken  in  consideration  as  constituting 
one  and  an  entire  transaction.  The  resolu- 
tions were  competent  evidence  to  show  aa- 


tborlty  to  issue  the  stock;  the  proposal  and 
other  proceedings  to  carry  out  the  purpose  of 
the  resolutions  and  the  certificate,  as  evi- 
dence of  what  stock  was  actually  issued,  and 
In  part  the  terms  npon  wtiidi  it  was  so  Is- 
sued. Altogether,  these  papers  evince  what 
the  Intention  was."  St  John  t.  Railway  Co., 
10  Blatchf.  271,  Fed.  Cas.  No.  12.226,  afiSrm- 
ed  in  22  WaU.  136,  22  L.  Ed.  743;  Rogers  v. 
Land  Co.,  134  N.  T.  197,  32  N.  E.  27;  Railroad 
Co.  V.  Brydon,  66  Md.  218,  8  AtL  306;  Chica- 
go, R.  I.  &  P.  R.  Co.  V.  Denver  &  R.  G.  B. 
Co.,  143  U.  8.  596,  12  Sup.  Ct  479,  36  U  Ed. 
277;  Mumford  v.  Railroad  Co.,  2  Lea,  393,  31 
Am.  Rep.  616;  Bank  v.  Oerke,  68  Md.  466, 
13  Ati.  358.  But  apart  from  this  general 
principle,  wliich  seems  to  be  well  established, 
as  we  have  stated,  it  is  not  important  in  tiiis 
case,  from  the  fact  that  all  the  instrmnents 
of  writing  relied  on  are  connected  together 
by  references  one  to  the  other.  The  certificate 
"of  beneficial  interest"  and  the  certificate  of 
stock  refer  to  the  resolutions  of  the  company 
adopted  on  14th  April,  1899,— these  to  the 
"proposition  made  by  Mr.  Yorhees,"  and  this 
to  the  plan  and  agreement  of  reorganization, 
etc  So  that  a  purchaser  of  a  certificate  of 
stock,  or  of  "beneficial  interest"  therein,  has 
had  full  notice  of  all  these  instruments  of 
writing.  They  should  therefore  be  regarded 
as  instruments  in  pari  materia,  and  may  be  . 
resorted  to,  to  ascertain  with  precision  wheth- 
er the  parties  Intended  that  the  whole  con- 
tract should  be  and  was  embodied  in  the  cer- 
tificate of  stock.  Bailey  v.  Railroad  Co.,  17 
Wall.  96,  21  L.  Ed.  611. 

Having  thus  stated  some  of  the  general 
rules  applicable  to  the  matter  before  us, 
we  will  now  proceed  to  examine  the  facts. 

The  Baltimore  &  Ohio  Railroad  Company 
was  incorporated  by  the  act  of  1828,  c.  123, 
of  the  general  assembly  of  Maryland.  By 
the  second  section  of  the  act  its  capital  stock 
was  fixed  at  13,000,000,  In  shares  of  ^00 
each;  and  by  the  thirteenth  section  It  was 
provided  that  if  that  proved  insufficient  for 
the  purpose  of  the  act  It  was  made  lawful 
for  the  president  and  directors,  etc.,  from 
time  to  time  to  increase  the  number  of  its 
shares  as  they  might  deem  necessary.  This 
power  was  exercised  from  time  to  time,  so 
that  when  the  company  went  into  the  hands 
of  receivers,  in  1896,  there  was  outstanding 
common  capital  stock  to  the  amount  of  $25,- 
000,000,  par  value.  The  first  Issue  of  pre- 
ferred stock  made  under  the  act  of  1835. 
c.  395,  was  of  $3,000,000,  par  value,  to  the 
state  of  Maryland.  By  the  terms  of  the 
ninth  section  of  that  act  tiie  state,  as  the 
holder  thereof,  was  entltied  to  receive  "a 
perpetual  dividend  of  six  per  centum  per 
annum,  out  of  the  profits  of  the  work  as  de 
clared  from  time  to  time,  and  no  more,"  etc. 
The  second  preferred  stock,  amounting  to 
$2,000,000,  was  issued  under  the  act  of  1868, 
c.  471.  This  act  was  amended  by  Acts  1880, 
c.  474,  and  now  remains  in  the  Code  as  sec- 
tion 294  of  article  28.    The  holders  of  ihU 
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ttock  are  entitled  to  "a  perpetnal  dividend 
of  six  per  centum,  and  no  more."  So  that 
In  1896  the  capital  stock  of  the  c<»npan7 
was: 

Of  common  stock $25,000,000 

Of  preferred  stock  mder  the  act 

of  isae 8,000.000 

Of  preferred  stock  under  the  act 
of  1836 2k000,000 

Total 130,000,000 

In  1886  the  company  became  Insolvent,  and 
In  February  of  that  year  was  placed  In  the 
bands  of  receivers  appointed  by  a  decree  of 
the  circuit  court  of  the  United  States  tor 
the  district  of  Maryland.  The  aggregate 
amount  of  the  company's  obllgattons,  secured 
by  mortgages  and  otherwise,  or  nonsecured, 
was  very  large,— amounting  to  many  mil- 
lions; and  during  the  three  years  of  the  re- 
ceivership the  amount  of  obligation  was  in- 
creased by  the  Issuance  of  receivers'  certif- 
icates^  which  I>ecame  liens  on  the  road  and 
its  earnings,  to  the  exent  of  over  five  and 
a  half  millions  of  dollars.  In  June,  189S,  a 
plan  for  the  reorganluitlon  of  the  system 
was  devised  by  a  committee  created  for  that 
purpose.  It  is  impossible  to  examine  this 
plan,  a  copy  of  which  is  to  be  found  in  the 
record,  without  being  Impressed  with  the 
business  skill  of  its  framers.  It  was  mani- 
fcBtly  Intended  and  seems  to  be  a  comprehen- 
alTe  document,  which  should  cover  every  pos- 
■ilde  contingency  that  a  careful  examination 
and  much  intelligent  thought  could  suggest 
There  is  apparent  a  most  thorough  and  ex- 
act knowledge  of  the  affairs  of  the  company, 
and  a  full  appreciation  of  the  magnitude  of 
the  Interests  with  which  they  proposed  to 
deaL  It  is  moat  carefully  and  skillfully  de- 
vised, and  was  formulated  into  words  and 
phrases,  evidently,  by  some  one  who  was 
expert  and  intelligent  in  the  performance  of 
■neb  work.  Its  aim,  as  is  set  forth  in  its 
IwoTislons,  was  to  prepare  a  plan  for  reor- 
ganization which  should  not  only  bring  the 
fixed  charges  within  the  earning  capacity 
Ot  the  road,  and  secure  the  payment  of  the 
floating  debts  and  existing  obligations,  but 
also  to  provide  "adequate  capital"  for  the 
"present  and  future  requhrements  of  the 
road."  When  it  is  borne  in  mind  that  the 
problem  before  them  involved  the  adjust- 
ment upon  Just  and  equitable  principles  of 
the  various  and  doubtless  conflicting  inter- 
ests of  many  persons,  the  complicated  and 
multifiirlous  relations  of  the  properties  of 
other  companies,  and  the  combination  of  all 
these  varied  Interests  In  one  harmonious  plan. 
It  is  difficult  to  conceive  how,  in  one  of  its 
most  important  features,  there  should  have 
been  left  anything  to  construction.  The  plan 
provided  for  contemplates  the  issue  of  three 
kinds  of  securities,  with  which  the  old  in- 
debtedness was  to  be  settled  for,  vis.:  (1) 
$70,000,000  prior  lien  3V^  per  coit.  gold  bonds, 
doe  1925;  (2)  168,000.000  60-year  4  per  cent 
gold  bonds;  (S)  $40,000,000  4  per  cent  non- 
cumnlatlve  preferred  stock;    <4)  $36,000,000 


common  stock.  Each  of  these  several 
rities,  and  the  purposes  of  their  creation, 
and  how  they  are  to  be  applied,  etc.,  aia  cu»- 
fully  described  in  the  plan.  It  Is  also  pT«>- 
Tided  that  no  additional  mortgage  shall  ba 
put  up<m  the  property,  and  no  increase  im 
the  amount  of  the  preferred  stock,  except 
with  the  consent  of  both  classes  of  stock, 
voting  separately.  Is  it  within  the  bounds 
of  reason  to  suppose  that  If  It  was  intended 
that  this  large  amount  of  preferred  stock 
was  to  have  the  right,  to  the  great  injury 
of  the  common  stock,  to  share  in  the  surplus 
of  net  profits  remaining  after  it  has  received 
its  4  per  cent  dividend,  these  careful  bus- 
iness men  would  not  have  had  it  definitely  so 
expressed  in  the  plan?  There  was  nothing 
hi  the  condition  of  the  law  that  could  have 
warranted  the  omission.  Whatever  courts 
may  hold  eventually  as  to  the  rights  of  or- 
dinary preferred  stock  to  share  in  the  residue 
of  net  earnings  after  its  preferred  dividend 
has  been  received,  the  maintenance  of  that 
right  in  the  absence  pf  anything  in  the  con- 
tract creating  such  preferred  stock,  so  far 
as  we  are  informed,  has  not  yet  been  taken 
by  any  court.  No  decision  holding  this  has 
been  furnished  us  by  the  very  able  and  in- 
dustrious counsel  who  argued  this  case  for 
the  appellants,  and  we  have  found  none  our- 
selves. It  is  true  that  some  of  the  text 
writers  do  intimate  that  such  may  be  the 
law,  but  the  cases  cited  are  those  where 
there  is  express  provision  for  the  partici- 
pation in  the  surplus,  and  fall  far  short  of 
sustaining  the  proposition  by  which  the  ap- 
pellants here  seek  to  impose  the  additional 
quality  upon  the  preferred  stock.  One  of 
these  cases  is  Bailey  v.  Railroad  Co.,  17  WaU. 
86,  21  L.  Ed.  611.  There  it  was  expressly 
provided  that  after  the  preferred  dividend, 
the  stock  should  be  entitled  to  "an  equal 
dividend  with  said  other  shares,"  etc.  A 
like  provision  Is  to  be  found  in  the  other  case 
cited.  Allen  v.  Railway  Co.,  25  Wkly.  Bep. 
624.  So  that  there  is  no  room  here  for  the 
argument  that  in  declaring  the  rights  of 
the  preferred  stock.  It  was  not  necessary  to 
state  particularly  that  it  should  have  such 
attributes,  because  of  the  reason  that  under 
well-settleid  principles  of  the  law,  it  is  entitled 
proprlo  vigore  to  such  participation.  And 
although  It  were  conceded  that  the  right 
of  the  preferred  stockholder,  after  he  has 
received  his  preferred  dividend,  to  partici- 
pate In  the  surplus  net  earnings,  can  be  sup- 
ported by  cogent  reas<Hilng,  yet  In  a  case 
like  this,  where  so  much  exactness  of  detail 
is  observable  In  the  plan,  where  the  interests 
involved  are  so  great  and  where  the  proposi- 
tion of  law  has  not  been  definitely  settled, 
but  lies  in  the  mind  of  each  person  as  be 
may  reason  out  the  matter  for  himself.  It 
would  be  most  unreasonable  to  assume  that 
when  the  schedule  for  the  issue  of  $40,000,- 
000  of  preferred  stock  was  Included  in  the 
plan,  everything  was  not  put  there  that  the 
parties  intended  should  be  there.    It  was 
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Aocesaary,  In  tlie  highest  degree,  that  each 
dau  of  new  laraes  ahould  be  properly  de- 
«enbed.  Tke  Aeecriptlon  of  the  new  mart- 
gages  and  the  total  amonnts  they  were  to 
cov«r  -waa  carefully  complete.  As  to  the 
-eomimm  stock,  it  was  not  necessary  that  Its 
cbanictertsttcs  should  be  stated,  for  they 
were  definitely  fixed  by  law.  Bnt  it  was  aa- 
premely  necessary,  in  reference  to  the  pre- 
ferred stock,  to  make  snch  deecrlption  of  It 
■as  wonid  clearly  inform  Its  holders  of  just 
what  rights  would  attach  to  Its  ownership. 
It  was  neceasary  to  state  that  It  was  to  be 
noncnmulative,  and  entitled  to  a  preference 
dtvidend  not  Mtceedlng  4  per  cent.;  other- 
wise, It  would  have  stood  on  the  same  foot- 
ing as  the  common  stock.  The  holders  of 
practically  all  the  shares  of  capital  stook 
deposited  their  securities  and  accepted  the 
new  stock  whereby  they  "assented  to"  the 
isane  of  the  preferred  stock,  and  are  not  now 
In  position  to  object  to  the  validity  thereof. 
It  Is  clear  that  tte  new  stock  was  issued, 
not  imder  any  statute  specially  authorizing 
•uch  Issne,  but  solely  imder  the  general  pow- 
■er  of  tiie  corporation  to  issue  such  stock  as 
all  of  its  stockholders  shall  direct  to  be  is- 
aned;  that  is,  by  the  express  agreement  of 
all  of  its  stockholders.  To  construe  this  ex- 
press contract,  as  set  out  to  the  certificate 
when  read  in  connection  with  the  resolutions 
cf  the  directors  of  April  11,  1899,  and  the 
other  papers  referred  to  directly  and  indi- 
rectly in  the  resolntions,  as  being  incomplete 
and  fragmentaT7,  so  that  its  true  meaning 
cannot  be  ascertained  without  reading  into 
It  pnnrlslons  that  are  at  least  doubtful  in 
law,  and  certainly  cot  sustained  by  any  proof 
'In  tibe  case,  wotM  do  violence  to  the  princi- 
ples applicable  to  the  construction  of  written 
tantruments,  as  hare  already  been  hereto 
•et  fortJi. 

Is  there  anything  to  the  language  employ- 
ed in  the  certificate  which  should  require  a 
dBTerott  construction  than  that  we  have 
.given  to  It?  The  contract,  as  set  forth  to 
the  certificate  of  the  preferred  stockholder. 
Is:  "The  holders  of  preferred  stock  to  the 
amount  now  issued,  and  such  additional 
amounts  as  may  be  lawfully  issued  from 
time  to  time  by  the  president  and  directors 
Of  the  company  pursuant  to  the  resolutions 
of  the  stockholders  duly  adopted  April  11th, 
1899,  are  entitled  to  receive  to  each  year,  out 
of  the  surplus  net  profits  of  the  company  for 
the  current  year,  snch  yearly  dividend  (non- 
cumulative)  as  the  board  of  directors  of  said 
railroad  company  may  declare,  up  to,  bnt  not 
exceeding,  four  i>er  centum,  before  any  divi- 
dends shall  be  set  apart  <x'  paid  upon  the 
common  stock."  The  certlQcate  of  the  orig- 
toal  preferred  stock,  issued  under  the  acts  of 
1826  and  18S6,  provided  that  the  preferred 
stockholder  should  have  a  "perpetual  divi- 
dend of  six  per  centum  per  annum,  and  no 
more'';  and  it  Is  insisted  that  the  omission 
of  the  words  "no  more"  la  significant,  as  in- 
4Heatlng  the  Intention  of  the  parties.    Bnt 


the  case  of  the  original  preferred  stock  Is 
different  from  the  one  with  which  we  are 
now  dealing.  The  prO'^xlBttog  preferred 
stock  waa  Issued  to  conform  to  the  reqnire- 
ments  of  the  statutes  of  1868  and  188S. 
Both  of  the  statutes  contained  the  words  "no 
more,"  and  it  was  perhaps  proper  that  they 
should  be  there,  so  that  the  intention  of  the 
legislature  should  be  properly  expressed. 
Here  the  preferred  stock  was  Issued  with 
the  assent  of  all  the  stockholders,  and  to 
carry  ont  a  plan  of  reorganization.  It  was 
the  totention  of  all  the  parties  that  the  new 
preferred  stock  should  be  issued  to  cany  ont 
the  plan  of  reorganization,  and  that  It  ahould 
have  Bn«di  preferences,  rights,  and  attrlbntes 
as  were  contemplated  by  the  plan.  There 
was  no  necessity,  therefore,  fior  the  use  of 
the  words  "no  more,"  because  by  the  plan 
and  the  resoluttons  of  the  company  itassed 
April  10,  1899,  the  preferred  stock  waa  to  be 
"entitled  to  receive  noncnmulative  dividends 
at  the  rate  of  fbnr  per  centnm  per  annum  be- 
fore the  payment  of  any  dividend  on  the 
common  stock,  bnt  shall  have  no  Uen  npon 
the  property  of  the  company."  The  omis- 
sion of  the  words  "no  more,"  therefore^  we 
do  not  thtok  is  a  matter  of  any  significance 
whatever.  The  words  of  the  plan,  referring 
to  the  preferred  stock,  are  as  follows:  "940,- 
000:000  4  per  cent.  noncumolatlTe  jfuetmni 
stock  per  annum  before  the  payment  of  any 
dividend  on  the  common  stock."  If  these  be 
compared  with  the  words  contatoed  to  the  | 
certificate  of  the  stock,  there  will  be  foond  a 
slight  difference.  In  the  later  c«ilflcate  it 
is  provided  that  the  preferred  stock  Is  enti- 
tled to  receive  ont  of  the  surplus  snch  year- 
ly dividend  (noncomidatlve)  as  the  board 
may  declare,  "up  to,  but  not  exceedtog,  foor 
per  centum,  before  any  dividends  afaall  be 
set  apart  or  paid  upon  the  common  stock." 
Why  were  the  words  "not  exceeding"  tfaos 
toserted?  What  is  thehr  signlflcaace?  If  It 
was  only  to  indicate  that  the  4  per  cent,  was 
the  largest  amount  that  could  be  received 
before  the  common  stock  was  entitled  to  a 
share  of  the  earnings,  the  words  "np  to" 
would  have  been  quite  sufficient,  and  the 
other  words  would  have  been  surplusage. 
But  we  cannot  neglect  these  words;  for,  to 
construing  a  contract,  it  Is  not  to  be  presum- 
ed that  words  are  lightly  nsed,  bat  each 
word  should  be  given  due  weight.  "A  word 
not  platoly  toserted  by  accident  or  rnistake 
is  never  to  be  thrown  out  entirely,  while 
there  is  a  plain  and  natural  construction 
which  can  be  given  to  it,  not  manifestly  de- 
stmctlve  of  the  general  Intent  of  the  sen- 
tence." City  of  Philadelphia  v.  Kiver  Front 
R.  Co.,  133  Pa.  184,  19  Atl.  356.  If  it  be 
conceded  that  the  purpose  of  the  certificate 
was  to  express  what  share  of  the  net  earn- 
ings the  preferred  stock  was  to  be  entltied 
to,  it  is  possible  to  give  the  words  "not  ex- 
ceeding" some  force,  but  not  otherwise. 
The  certificate  would  then  mean  that  it  was 
to  receive  4  per  cent,  and  nothing  exceeding 
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that  proportton;  tiie  said  amount  to  be  re- 
ceired  before  any  dlrldenda  be  allowed  to 
tlie  common  stock.  Upon  tbe  bypotbesis  of 
the  appellant  that  the  whole  purpose  of  the 
certificate  was  to  declare  what  the  preferred 
stock  was  entitled  to,  before  tbe  common 
stock  would  be  entitled  to  receive  anything, 
the  words  "not  exceeding"  perform  no  func- 
tion whatever.  The  certificate  states  what 
the  preferred  stock  "will'  be  entitled  to  re- 
ceive," and  that  Is  "not  ecceeding  four  per 
cent."  That  Is  the  measure  of  Its  rights. 
And,  if  so,  how  Is  It  possible  to  hold  that, 
having  received  that  amount  before  the  com- 
mon stock  received  anything.  It  shall  yet  le- 
ceive  afterwards  an  additional  sum?  Ac- 
cording to  the  fair  meaning  of  these  words, 
It  seems  to  be  clear  that  a  proper  constmc- 
tlon  of  them,  and  tbe  only  one  that  will  har- 
monise them  all.  Is  that  tbe  preferred  stock 
should  be  noncumulatlve,  and  should  receive 
4  per  cent.,  and  no  more,  out  of  the  net  earn- 
ings, but  should  be  entitled  to  receive  that 
before  any  dividends  are  set  apart  for  tbe 
common  stockholders.  It  follows  that  the 
decrees  must  be  afllrmed  In  both  cases.  De- 
cree afllrmed  In  No.  27  and  No.  28,  April 
docket,  1801,  wltii  costs  In  both  cases  to  tbe 
appellee. 


SCHWAB  V.  SCHWAB. 
(Omirt  of  Appeals  of  Maryland.    June   12, 
■  1001.) 

DITORCB-SUPPLBMBNTAL  BILL— MBW  CAUBB 
OF  ACTION. 
Where  a  bill  was  filed  for  divorce  a  mensa 
«t  thoTo  on  groonds  not  constituting  cause  for 
divorce  a  vinculo,  and  the  Issue  was  made,  and 
tesUmony  substantially  all  In,  a  supplemental 
trill,  asking  for  a  divorce  a  vinculo  for  causes 
which  occurred  after  filing  the  original  bill, 
could  not  be  allowed. 

Appeal  from  circuit  court  No.  2  of  Balti- 
more city;  Oewge  M.  Sharp,  Judge. 

Suit  for  divorce  by  Flora  O.  Schwab 
against  Leon  H.  Schwab.  From  an  order  re- 
fusing to  allow  the  filing  of  a  supplemental 
bill,  plaintiff  appeals.    Afllrmed. 

Argued  before  McSHERRY,  a  J.,  and 
FOWLER.  BRISCOE,  BOYD,  PBARCB,  and 
SCHMUCKBB,  JJ. 

• 

Isidor  Rayner  and  Steiner  &  Putzel,  toe 
Vpellant  M.  B.  Walter  and  Lewis  J.  Cohen, 
for  appellee. 

SCHMUCKBH,  J.  This  case  presents  for 
oor  consideration  an  Important  question  of 
equity  practice  in  proceedings  for  divorce. 
The  appellant,  on  September  15,  1888,  filed 
s  bill  against  tbe  appellee  for  divorce  a 
tKOM,  et  tboro  upon  the  grounds  of  cruelty, 
vicious  conduct,  and  abandonment  Tbe  ap- 
pellee answered  the  bill,  denying  its  material 
allegations,  and  on  October  10,  1899,  tbe  gen- 
eral replication  was  filed  to  his  axuswer. 
Upon  the  Issue  thus  made  up  the  irialntiff 
took  all  of  her  testimony  In  chief,  tbe  defimd- 


ant  cenduded  hia  testfanoBy,  and  die  plala- 
ttff  examined  four  wttneases  In  rebottaL  Tbe 
testimony  thus  takoi  coveted  783  typewxitten 
pages.  At  this  stage  of  the  proceedings,  an 
January  14, 1901,— neariy  16  months  after  tiM 
filing  of  the  original  bill,— tbe  appellant  filed 
a  petition  In  the  case  alleging  "she  had  Just 
learned  tb^t  the  dtf  endant  has  been  guilty  (tf 
adultery  since  the  filing  of  the  bill  ot  oon- 
plalnt,  and  that  she  should  be  granted  • 
divorce  a  vinculo  matrimonii  from  tbe  it- 
foidant,"  and  praying  for  leave  "to  file  • 
supplemental  bill  of  complaint,  so  that  she 
may  obtain  tbe  relief  to  which  she  is  end- 
tied."  To  ttils  petition  the  iqtpellee  fllad  a 
written  objection  to  the  court's  granting  the 
leave  prayed  for  by  tbe  appellant  upon  three 
grounds,  which  were:  (1)  Because  the  UU 
was  filed  for  a  decree  a  mensa  et  tboro^  and 
alleges  no  facts  entitling  her  to  a  decree  a 
vinculo  matrimonii;  (2)  that,  as  tbe  appel- 
lant's petition  alleged  that  the  adnltery  there- 
in charged  was  committed  after  the  filing  of 
the  bill,  the  relief  which  she  sought  could  be 
obtained  only  by  the  institution  of  a  new 
suit;  and  (3)  that  the  testimony  tmder  the 
original  bill  had  been  concluded  on  both  sides. 
The  circuit  court  denied  the  application  for 
leave  to  file  the  supplemental  bill,  and  dis- 
missed the  appellant's  petition  without  preju- 
dice to  her  right  to  file  an  original  bill. 
From  that  order  the  present  appeal  was 
taken. 

The  material  question  presented  by  tiie  ap- 
peal Is  whether,  when  a  bill  has  been  filed 
for  a  divorce  a  mensa  et  tboro  upon  grounds 
not  constituting  cause  for  a  divorce  a  vin- 
culo, and  the  issue  has  been  made  up,  and  the 
testimony  substantially  all  taken,  the  plain- 
tiff should  be  permitted  to  file  in  that  case 
a  supplemental  bill  asking  for  a  divorce  a 
vinculo  for  causes  which  occurred  after  the 
filing  of  tbe  original  bill.  A  supplemental 
bill,  as  Its  name  Indicates,  Is  an  addition  to 
an  original  bill,  and  It  is  ordinarily  filed  to 
correct  some  imperfection  or  mistake  in  tbe 
original  bill,  or  to  bring  some  new  party  into 
the  case.  It  may  also  be  filed  In  stHne  cases 
to  bring  before  the  court  new  matters  which 
have  occurred  since  the  filing  of  the  original 
bill,  and  In  that  event  tbe  relief  originally 
prayed  for  may  be  modified  or  mlarged  to 
meet  the  case  as  presented  after  the  addition 
of  tbe  new  matter.  Story,  Eq.  PL  t  838  et 
seq.;  Danlell,  Ch.  Prac.  1613-1539;  Miller,  Bq. 
Proc.  246,  247;  Winn  v.  Albert  2  Md.  Ch.  47, 
48.  It  is  well  settled,  however,  that  the  sup- 
plemental bill  being  merely  an  addition  to 
tbe  original  bill,  and  the  two  constituting 
but  one  record,  the  latter  must  be  consistent 
with  the  former,  and  its  allegations  must  be 
germane  thereto,  and  must  be  supplemental 
In  their  nature,  and  not  Independent  or  sub- 
sequent uBd  the  new  matters  must  not 
change  the  rights  or  interest  of  tbe  parties. 
An  entirely  new  case  cannot  be  Introduced 
by  a  supplemental  bill,  although  enlarged  or 
eyen  different  relief  may  be  obtained  thereby. 
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a  Dulen,  Ch.  Pne.  9.  •1617,  and  note,  1888; 
Story,  Eq.  PL  f  887;  Mllner  t.  IfUner,  S  SOw. 
Oh.  114;  Jacob  ▼.  Loranx,  98  Oal.  SS2,  38  Pac 
119;  Bank  t.  FowIw,  42  Md.  893;  Bannon  t. 
Oomegys.  60  Md.  411,  16  Atl.  129;  Birming- 
ham V.  Leaan.  77  Me.  404,  1  AU.  151;  Minne- 
sota Co.  v.  St.  Panl  Co.,  6  WalL  742, 18  L.  Ed. 
800.  Where  the  facts  occnrrlng.  anbaeqaent 
to  the  filing  of  the  original  bill  are,  when 
oanaldered  separately  from  those  set  np  In 
the  bill,  sufficient  In  themselves  to  constltnte 
a  cause  of  action,  they  mnst  be  made  the 
anbjact  of  a  separate  original  bill,  and  cannot 
properly  be  embraced  In  a  snpplemraital  one. 
Mllner  ▼.  Mllner,  supra;  Bannon  r.  Comegys, 
supra;  Bobertson  ▼.  Robertson,  9  Daly,  44; 
Prouty  T.  Railroad,  85  N.  Y.  276;  Keyser  ▼. 
Benner,  87  Va.  2tf ,  12  S.  B.  406;  HIU  v.  HlU, 
10  Ala.  627.  In  Stranghan  y.  Hallwood,  SO 
W.  Va.  274,  4  S.  B.  894,  8  Am.  St  Rep.  29, 
the  court  say  that,  "to  permit  a  new  cause 
of  action,  arising  after  the  Institution  of  the 
original  suit,  to  be  prosecuted  by  a  supple- 
mental bill,  would  be  to  violate  the  obvious 
principle  that  in  every  case  the  cause  of  ac- 
tion must  exist  at  the  time  the  suit  is 
brought"  In  the  present  case  the  appellant 
filed  her  original  bill  for  a  divorce  a  mensa 
et  thoto  upon  the  grounds  of  cruelty  and 
abiuidonment  and  then,  when  Issue  had  heea 
Joined  on  those  allegations,  and  the  testimony 
had  been  substantially  completed,  and  the 
case  was  almost  ready  for  a  hearing,  she 
asked  leave  to  file  a  supplemental  bill  char- 
ging the  appellee  with  the  commission  of 
adultery  at  a  date  subsequent  to  the  institn- 
tlon  of  the  suit,  and  praying  for  a  divorce  a 
Tlncnlo.  The  allegations  of  this  proposed 
supplemental  bill  would  not  have  been  ger- 
mane to,  or  In  aid  of,  the  original  cause  of 
action,  nor  would  they  have  tended  to  sup- 
port the  rights  and  Interests  already  in  the 
biU.  The  proposition  was  to  introduce  a 
separate  and  independent  cause  of  action 
which  occurred  subsequent  to  the  institution 
of  the  suit  and  by  that  means  obtain  an  al- 
together different  relief  from  that  appropriate 
to  the  original  bill.  An  action  for  a  divorce 
a  vlncnlo  is  In  every  respect  different  from 
that  for  a  divorce  a  mensa  et  thoro.  They 
are  both  statutory  proceeding^,  and  they  pro- 
ceed upon  different  sections  of  the  statute, 
are  fotmded  upon  a  different  state  of  facts, 
and  aim  at  entirely  different  results.  In 
EtUgland  some  cases  are  found  where,  in  suits 
for  an  absolute  divorce  for  adultery,  acts  of 
adultery  committed  by  the  defendant  after 
suit  brought  were  permitted  to  be  set  np  by 
supplemental  bill  because  they  were  explana- 
tory of  the  evidence  taken  under  the  original 
petition,  or  tended  to  support  the  charges 
made  thereby;  but  in  the  recent  case  of  Lap- 
Ington  T.  Lapington,  14  Prob.  Div.  21,  where 
the  petition  for  divorce  charged  adultery  and 
cruelty,  and  It  was  amended  by  adding  a 
charge  of  desertion,  and  at  the  hearing  only 
the  deserdon  was  relied  on,  the  court  de- 
clined to  hear  the  case  because  that  cause  of 


action  was  not  complete  at  the  filing  of  the 
original  petltitm.  and  held  that  nUeC  theretdr 
could  only  be  had  by  filing  a  new  petition. 
In  this  country  the  courts  hare  also  In  some 
instances  when  the  bill  was  originally  filed 
for  a  divorce  a  vinculo  allowed  supplemental 
bills  to  be  filed  setting  up  acts  committed  bx 
the  defendant  after  the  commencement  of  the 
suit  but  they  were  acts  of  the  same  nature 
as  those  relied  on  as  the  foundation  of  the 
relief  asked  for  in  the  original  bill.  Blanc  v. 
Blanc.  67  Hun.  386,  22  N.  T.  Snpp.  264; 
Adams  V.  Adams,  20  N.  H.  209,  51  Am.  Dec. 
219;  Irwin  v.  Irwtai  (Ky.)  49  S.  W.  4S2.  In 
the  case  of  F^gley  t.  Fdgley,  7  Md.  687,  61 
Am.  Dec.  876,  the  wife  filed  a  bill  for  a 
divorce  a  vinculo,  alleging  abandonment  and 
desertion  as  the  grounds  of  her  action.  She 
afterwards  filed  an  amended  or  snpidementsl 
bill  reiterating  the  charges  of  bm  original 
bill,  and  further  averring  a  continuance  of 
the  abandonment,  and  an  attempt  by  the  de- 
fendant to  make  way  with  his  property  In  or- 
der to  defraud  her  marital  rights,  and  bring- 
ing into  the  case  the  party  to  whom  he  had 
conveyed  his  property,  and  praying  for  an  al- 
lowance for  her  support  and  for  a  ne  exeat 
against  the  defendant  No  objection  was 
made  by  the  defendant  to  the  filing  of  the 
amended  or  supplemental  bill.  The  court 
held  that,  as  that  bill  had  been  received  with- 
out objection,  it  should  be  regarded  as  prop- 
erly part  of  the  case,  and  the  court  treated 
the  facts  proven  under  it  as  supportive  of  the 
plaintiff's  case,  and  affirmed  the  decree  of 
the  court  below,  which  had  granted  a  divorce 
a  mensa  et  thoro  to  the  wife.  But  In  that 
case  there  was  no  attempt  made,  as  there  is 
in  the  present  one,  to  transform  the  suit  from 
one  for  a  divorce  a  mensa  et  thoro  to  one  for 
a  divorce  a  vinculo,  and  thereby  radically 
changing  its  character.  We  have  been  able 
to  find  no  case  in  which  a  plaintiff  who  had 
filed  an  original  bill  for  a  divorce  a  mensa  et 
thoro  alleging  causes  insufficient  for  a  divorce 
a  vinculo  was  permitted  to  set  up  by  supple- 
mental bill  an  act  of  adultery  committed  by 
the  defendant  after  the  commencement  of  the 
suit  and  for  that  cause  to  procure  a  decree 
for  a  divorce  a  vinculo.  In  Robertson  v. 
Robertson,  9  Daly,  44,  the  attempt  was  made 
to  so  enlarge  the  scope  of  a  proceeding  orig- 
inally instituted  for  a  divorce  a  mensa  et 
thoro  into  one  for  a  divorce  a  vinculo,  but  the 
court  positively  refused  to  permit  It  to  be 
done.  The  courts  in  this  country  have  gen- 
erally. In  divorce  cases,  adhered  to  the  salu- 
tary rule  that  unless  the  cause  of  action 
upon  which  the  final  relief  was  sought  to  be 
obtained  existed  at  the  commencement  of  the 
suit  the  relief  must  be  denied.  Mllnw  v. 
Mllner,  supra;  Hill  v.  Hill,  supra;  Robact8<» 
V.  Robertson,  supra;  Bmbree  v.  Bmbree,  63 
m.  394;  Luts  v.  Lutz,  62  N.  3.  Bq.  241,  28  Atl. 
816;  Browne,  Div.  pp.  67,  68.  Our  own  views 
are  in  accord  with  what  we  thus  find  to  be 
the  current  of  authmrity  upon  the  issue  now 
under  consideration,  and  JQre  think  that  the 
Digitized  byVjOOQlC 


Md.) 


KAGENOAST  t.  ALZ. 


learned  Jndge  In  fhe  court  below  properly  re- 
tnaed  tbe  application  of  the  appellant  to  file 
htt  proposed  supplemental  blU.  She  is,  of 
coarse,  at  liberty  to  assert  the  charges  men- 
tioned In  her  petition  by  an  original  bill  filed 
for  that  purpose.  Having  considered  the  is- 
sue presented  by  this  aro«al  upon  its  meriU, 
which  were  fully  discussed  in  the  Argument, 
and  having  arrived  at  the  conclusion  that  the 
order  appealed  from  should  be  affirmed,  we 
deem  it  unnecessary  to  discuss  the  question 
suggested  by  the  brief  of  the  appellee  as  to 
whether  the  order  formed  a  proper  subject 
for  an  appeal.  Order  affirmed,  with  costs, 
and  cause  remanded. 


NAGENGA8T  v.  ALZ. 

(Court  of  Appeals  of  Maryland.    June  13^ 

1001.) 

PRINCIPAL  AND  AGENT— MUTUAL  CONTRACT— 
CQNSIDBRATION  —  RBSULTINQ  TEUST  —  IN- 
JUNCTION-PLBADING-NBCBSSART  EXHIBITS 
-PIUNO. 

1.  Where  an  agent  assumed  charge  of  the 
business  affairs  of  his  principal  for  the  purpose 
of  selling  a  patent,  and  while  so  emplojred  pur- 
chased land  with  his  own  funds,  and  on  his 
ovn  credit,  at  the  same  time  verbally  agreeing 
vithoQt  consideration  that  he  would  sell  it  to 
his  principal  whenever  the  latter  could  realize 
the  money  from  the  sale  of  the  patent,  there 
was  no  valid  contract  for  the  sale  of  the  land. 

2.  The  agreement  would  not  establish  a  re- 
ralting  trust  in  favor  of  the  principal. 

3.  Where  complainant  based  his  claim  for 
injnnction  on  a  patent,  its  assignment,  and  a 
deed  to  land,  with  agreements  made  in  refer- 
ence Uiereto,  copies  of  the  patent,  assignment 
thereof,  and  of  the  deed  were  necessary  ex- 
hibits to  be  filed  with  the  bllL 

Appeal  from  circuit  court,  Baltimore  coun- 
ty, In  equity;   N.  Charles  Burke,  Judge. 

Injtmction  proceedings  by  Urban  S.  Ala 
against  Henry  8.  Nagengast.  From  a  de- 
cree for  complainant,  defendant  appeals. 
Beversed. 

Argued  before  McSHERRY,  0.  J.,  and 
BBISOOB,  BOYD,  PAOB;  JONES,  and 
SCHMUCKBR,  JJ. 

Boannan  &  Lindsay  and  Arthur  Herzog, 
for  appellant.    Elmer  J.  Cook,  for  appellee. 

PAGE,  J.  This  appeal  la  from  an  order 
of  the  court  below  granting  an  injunction  to 
restrain  the  appellant  from  prosecuting  a 
suit  at  law  against  the  appellee.  The  bill 
alleges  that  prior  to  August,  1889,  the  appel- 
lee was  the  owner  of  a  patent  known  as 
"Safety  Device  for  Elevators";  that  he  en- 
tered into  a  contract  with  the  appellant, 
whereby  the  latter  agreed  to  assume  charge 
of  the  sale  of  the  patent,  conduct  the  busi- 
ness affairs  of  the  appellee,  and  act  as  his 
secretary;  that.  In  consideration  of  the  as- 
signment of  a  half  interest  in  the  said  patent 
for  Bngland,  France,  and  Belgium,  the  appel- 
lant agreed  to  fnmlsh  money  for  the  support 


0f  the  appellee,  and  "take  charge  of  the 
business  affairs  of  the  appellee;  "that  as 
a  part  of  said  business  affairs  the  said  Nag- 
engast purchased  and  took  a  deed  In  his  own 
name  on  August  17, 1890,  for  a  tract  of  land, 
consisting  of  about  eight  acres,  located," 
etc.,  "a  certified  copy  of  which  deed  will  be 
filed  In  this  case  if  the  same  Is  deemed  nec- 
essary"; that  "the  said  tract  of  land  was 
purchased  in  the  name  of  said  Nagengast  at 
his  suggestion  and  direction,  and  the  price 
agreed  upon  by  your  orator  and  the  said  Na- 
gengast; that  the  said  Nagengast  would  pay 
the  amount  of  the  price  above  the  amotint 
that  could  be  obtained  on  mortgage  on  said 
property,  and  pay  taxes  and  interest  on  mort- 
gage, and  all  other  expenses  thereon,  until 
the  sale  of  said  patent  be  consummated,  and 
your  orator  would  repay  him  as  soon  as  he 
could  realize  money  from  the  sale  of  said 
patent,  and  that  in  the  meantime  your  orator 
should  be  considered  the  real  owner  of  said 
tract  of  land."  The  bill  further  alleges  that 
the  said  tract  was  in  fact  purchased  for  the 
appellee,  who  Immediately  removed  to,  and 
has  lived  thereon  since  that  time;  that  the 
appellee  refused  to  assign  a  half  Interest  in 
the  patent  for  the  United  States  to  the  ap- 
pellant, and  thereupon  the  latter  took  legal 
proceedings  to  eject  him  from  the  land; 
that  an  ejectment  suit  for  that  purpose  is 
now  pending  in  the  Baltimore  city  court; 
and  prays  that  an  injunction  may  issue  re- 
straining the  appellant  from  the  further 
prosecution  of  that  suit  The  bill  contains 
other  allegations,  but  they  are  not  impor- 
tant in  the  determination  of  the  question  in- 
volved. The  court  granted  the  injunction  as 
prayed,  and  the  appellant,  having  filed  an 
answer  to  the  bill,  has  appealed.  The  ap- 
pellee contends  that  the  facts  Just  stated 
make  "a  clear  case  of  constructive  trust," 
and  to  sustain  his  contention  cites  Tied.  Real 
Prop.  (2d  Ed.)  {  COl,  to  the  effect  that  such 
a  trust  arises  "when  the  trustee,  or  any  per- 
son holding  a  fiduciary  position,  by  fraud, 
actual  or  constructive,  makes  an  Illegal  dis- 
position of  the  trust  property,  to  the  Injury 
of  the  cestui  que  trust  or  beneficiary."  How- 
ever true  this  may  be  as  an  Independent 
proposition,  it  Is  difficult  to  perceive  Its  ap- 
plication to  the  facts  of  this  case.  It  Is  not 
charged  that  the  appellee  has  paid  any 
money,  or  done  or  forborne  anything  on  ac- 
count of  the  purchase  of  the  property,  or  that 
he  Is  in  any  different  situation  than  before 
the  transaction.  It  Is  alleged  that  the  ap- 
pellant "purchased  and  took  a  deed  In  bis 
own  name  as  part  of  said  business  affairs," 
but  it  Is  not  stated  what  the  connection  was, 
and  It  is  Imirasslble,  in  the  absence  of  infor- 
mation, to  understand  what  the  purchase 
of  the  land  bad  to  do  with  the  business  of 
the  other.  It  Is  not  shown  what  Interest  the 
appellee  had  In  the  property.  If  any.  The 
counsel  for  the  appellee  contends  that  the 
tacts   show   that  the   appellant   has    dealt 
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fraadulently,  but  in  what  does  It  consist? 
Althougti  the  property  was  purchased  "at 
the  snggeBtlon  and  direction"  of  the  appellee, 
and  the  price  was  "agreed  upon"  by  blm, 
that  could  confer  no  title  or  interest  upon 
him,  unless  he  had  given  some  consideration 
whereby  an  equity  could  be  Involted  in  bis 
favor.  Reduced  to  a  plain  statement,  the 
facts  set  forth  in  the  bill  amount  to  no  more 
than  that  the  appellant  assumed  charge  of 
the  business  afFairs  of  the  appellee  and  the 
sale  of  the  patent,  and  that  during  the  time 
he  was  bo  employed  he  purchased  with  his 
own  funds,  and  upon  bis  own  credit  a  cer- 
talD  tract  of  land,  and  at  the  time  verbally 
agreed,  without  receiving  any  consideration 
therefor,  that  he  would  sell  it  to  the  appellee 
for  the  same  price  whenever  the  latter  could 
realize  the  money  from  the  sale  of  the  pat- 
ent. Such  an  arrangement  does  not  create  a 
valid  contract  between  the  parties.  It  is  a 
mere  understanding,  entered  into  without 
consideration,  on  the  part  of  the  appellant, 
and  not  enforceable  either  in  law  or  equity. 
Nor  can  a  resulting  trust  arise  from  such 
facts.  "The  whole  foundation  of  the  trust 
[resulting]  la  the  payment  of  the  money,  and 
that  must  be  clearly  proved.  If,  therefore, 
the  party  who  sets  up  a  resulting  trust  made 
no  payment,  he  cannot  be  permitted  to  show 
by  parol  proof  that  the  purchase  was  made 
tor  bis  benefit,  or  on  his  account."  Brennan 
T.  Durkln,  76  Md.  456,  25  Atl.  481.  Apart 
from  this,  even  if  the  arrangement  between 
the  parties  contained  the  requisite  elements 
of  a  contract,  it  would  not  avail  the  appel- 
lee. It  would  then  amount  to  a  verbal  con- 
tract, whereby  It  was  agreed  that  the  land 
should  be  purchased  by  the  appellant  for  the 
benefit  of  the  appellee,  and  such  a  contract 
would  be  within  the  statute  of  frauds,  and 
null  and  void.  KcUer  v.  Keller,  45  Md.  274. 
The  appellant,  at  the  hearing,  rained  the 
point  that  injunction  ought  not  to  have  been 
granted,  because  the  necessary  exhibits  were 
not  filed  with  the  bill.  The  rule  of  law  upon 
this  point  is  well  settled  that,  if  the  com- 
plainant eeeka  the  intervention  of  a  court 
of  equity  by  way  of  injunction,  he  must 
make  out  a  clear  case,  and  if  he  baa  in  his 
possession,  or  can  produce  authenticated 
copies  of,  papers  or  instruments  of  writing 
on  which  his  equity  rests,  such  papers  or  in- 
struments of  writing  or  copies  thereof  must 
be  filed  in  support  of  the  bill,  in  order  that 
the  court  may  see  that  he  is  entitled  to  the 
relief  prayed.  Shoemalcer  v.  Banlc,  31  Md. 
401, 100  Am.  Dec.  73.  In  the  case  at  bar  the 
complainant  rests  bis  alleged  equity  upon 
the  patent  and  Its  assignment,  and  the  deed 
to  Nagengast,  and  the  agreements  made  in 
reference  thereto.  Copies  of  the  patent  and 
the  assignment  thereof  must  be  recorded  in 
the  oflSce  of  the  commissioner  of  patents 
(Rev.  St  U.  S.  {{  4883,  4898),  and  any  person 
making  application  and  paying  the  fee  re- 
quired by  law  is  entitled  to  have  certified 


copiet  thereof  (section  491).  The  appellee 
has  not  filed  copies  of  the  patent  assignment 
thereof,  nor  the  said  deed.  These  were  nec- 
essary exhibits  to  be  filed  with  the  bill,  and, 
not  having  been  so  filed,  or  some  satisfactory 
reason  assigned  for  their  nonproduction,  the 
injunction  should  not  have  been  granted. 
Banks  V.  Busey,  34  Md.  437;  Morton  v. 
GrafQin,  68  Md.  545,  13  AU.  341,  15  AtL  298; 
Hankey  v.  Abrahams,  28  Md.  588.  The  de- 
cree must  be  reversed.  Decree  reversed, 
with  costs,  and  bill  dismlEsed. 


A.  S.  ABELL  CO.  OF  BALTIMORE  CTTT  v. 
FIREMEN'S  INS.  C».  OF 
BALTIMORE. 
((Jourt  of  Appeals  of  Maryland.  Jane  13, 
1901.) 
VENDOR  AND  PURCHASER— nTLB—DKFBOT— 
LEASEHOLD— EXPIRED  TERM. 
Premises  were  leased  In  1771  for  90  years. 
In  1802  the  tenant  conveyed  the  leasehold  is 
trust  for  his  wife  for  her  life,  remainder  to 
their  four  children.  In  1832  a  daughter  died, 
leaving  her  husband  and  three  children.  In 
1852,  on  the  death  of  the  equitabie  life  tenant 
a  bill  was  filed  for  the  sale  of  the  leasebold 
and  distribution  of  the  proceeds,  the  three 
surviving  children  of  the  life  tenant  and  the 
children  of  the  deceased  daughter  being  par- 
ties, but  her  husband  was  not  a  party.  In 
such  suit  the  estate  was  sold  and  proceeds 
divided.  Tlie  purchaser  at  such  sale  went  in- 
to possession.  On  the  expiration  of  the  lease, 
in  1870,  the  tenant  continued  to  occupy,  and  in 
1886  received  a  new  lease,  which  he  assigned 
to  plaintiff,  who  in  1S07  purchased  the  fee. 
Bold,  that  plaintiff's  title  was  merchantable, 
since  though  on  the  death  of  the  daughter, 
in  1832,  her  husband,  under  the  law  then 
existing,  inherited  her  Interest  in  the  chattel 
real  absolutely,  instead  of  its  going  to  hor 
children,  such  interest  expired  in  1870,  with 
the  expiration  of  the  lease,  unless  extended  on 
application  to  a  court  of  equity,  and  he  and 
his  heirs,  not  having  asserted   any  rights  or 

Eaid  any  rents  or  taxes  for  nearly  50  years, 
ave   been   guilty   of   such  laches   that    tlieir 
claims,  if  made,  would  not  now  be  considered. 

Appeal  from  circuit  court  No.  2  of  Balti- 
more city;    Henry  Stockbridge,  Judge. 

Special  case  stated  by  the  Firemen's  In- 
surance Company  of  Baltimore  against  the 
A.  S.  Abcll  Company  of  Baltimore  City. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Afllrmed. 

Argued  before  McSHERRT,  C.  J.,  and 
FOWLER,  BOYD,  BRISCOE,  PBARCBS.  and 
JONES,  JJ. 

Rich.  M.  Venable,  Edwin  O.  Baetjer,  and 
Chas.  McH.  Howard,  for  appellant  George 
Whitelock  and  E.  J.  Koontz,  for  appellee. 
Bernard  Carter,  for  appellee  Charles  C. 
Byrne. 

FOWLER,  J.  This  Is  a  special  case  stat- 
ed. In  the  nature  of  a  bill  for  specific  per- 
formance, under  the  provisions  of  section 
184,  art  10,  Code.  Its  object  is  to  obtain 
the  decision  of  this  court  upon  the  question 
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wl>rth«(  the  title  to  the  property  sold  by  tbe 
plaintiff  to  the  defendant  la  a  good  and  mar- 
ketable fee-simple  title,  free  from  Hens  and 
ittcumbrancea.  It  appears  from  the  agreed 
itatemeot  of  facts  that  the  Firemen's  Insur- 
ance Company  of  Baltimore  sold  at  public 
anctlon  to  the  A  8.  Abell  CSompany  of  Balti- 
more the  fee-simple  lot  of  ground  and  Im- 
proTements  In  that  city  known  as  "No.  4 
SoDth  Sb-eet,"  for  the  sum  of  $50,000,  sub- 
ject to  the  usual  implied  condition  that  the 
title  should  be  as  aboye  described;  that  Is 
to  say,  a  good,  marketable,  fee-simple  title. 
By  the  pro  forma  decree  of  the  circuit  court 
No.  2  of  Baltimore  city,  In  which  these  pro- 
ceedings were  Instituted,  It  was  declared 
that  "none  of  the  matters  and  facts  set  forth 
In  said  case  render  the  title  of  the  plaintiff 
to  said  property  unmarketable,  or  other  than 
inch  a  good  title  In  fee  simple  as  the  defend- 
ant should  be  required  to  accept."  It  was 
further  adjudged  by  this  decree  that  the  pur- 
chaser, the  A.  S.  Abdl  Company,  should, 
npon  the  execution  and  delivery  by  the  ven- 
dor of  a  deed  in  the  usual  and  proper  form, 
consummate  the  sale  by  paying  to  the  vendor 
the  porcbase  money  due  upon  the  sale.  From 
this  de<!ree  the  purchaser  has  appealed. 

It  beeMnes  necessary,  therefore,  in  tbe 
first  place,  to  ascertain  what  are  the  facts 
npon  which  the  appellant  bases  its  objec- 
tions to  the  title;  and,  secondly,  to  deter- 
mine whether  these  facts,  and  the  law  ap- 
plicable thereto,  Justify  the  appellant  in  re- 
Insing  to  consummate  the  sale. 

L  What  are  tbe  facts?  It  appears  from 
tbe  agreed  statement  of  the  special  case  stat- 
ed that  in  1771  tbe  then  owner  of  the  fee- 
■impJe  title  to  the  property  in  question  exe- 
cuted a  Oi^-year  lease,  reserving  an  annual 
rent  of  £6.  68.  sterling,  and  containing  tbe 
naual  covenant  for  renewal  "during  the  con- 
tinuance of  the  demise  so  created."  In  1802, 
William  Cole,  having  become  possessed  of 
tbe  leasehold  interest  thus  created,  conveyed 
it  In  trust  to  John  Salmon,  in  consideration 
of  an  intended  marriage  between  himself  and 
Isabella  Salmon,  the  daugbto'  of  the  gran- 
tee. The  trust  declared  by  this  conveyance 
was  upon  such  marriage  for  the  sole  and 
separate  use  of  said  Isabella  for  life,  and 
from  and  after  her  death  "to  the  use  and 
behoof  of  the  children  of  said  Isabella  by  the 
said  William  to  be  begotten,  and  their  execu' 
tors,  administrators,  and  assigns;  if  but  one, 
then  to  the  use  and  behoof  of  the  said  child, 
snd  his  or  her  executors,"  etc.  In  case  of 
tbe  death  of  Isabella  without  leaving  a  child 
or  children,  there  was  a  limitation  over  to 
tbe  grantor.  The  marriage  referred  to  in  the 
deed  of  trust  Just  mentioned  took  place,  and 
Mr.  and  Mrs.  Cole  had  four  children.  We  are 
concerned  with  the  share  of  only  one  of  them 
In  the  property  in  question,— Emellne,  who 
married  Charles  Byrne,  and  died  Intestate  In 
1888,  while  her  mother  was  still  living,  leav- 
in(i   surviving    ber,    her    husband,    Cbarles 


Byrne,  and  ber  tbree  infant  children.  Tbe 
equitable  life  tenant,  Mrs.  Cole,  died  FetH 
ruary  1,  1852,  and  very  soon  thereafter,  on 
April  27th  of  the  same  year,  a  bill  was  filed 
in  tbe  superior  court  of  Baltimore  city  for 
the  sale  of  this  and  other  j^roperty  and  the 
distribution  of  the  proceeds.  '  Tbe  three  sur- 
viving children  of  Mr.  and  Mrs.  Cole  and  the 
tbree  infant  children  of  Emellne  Byrne  were 
made  parties  to  the  cause  Just  mentioned, 
Charles  Bryne,  however,  the  husband  of  Em- 
ellne, was  not  a  party.  By  virtue  of  the  de- 
cree of  September  18,  1852,  tbe  property 
mentioned  in  the  bill,  including  the  property 
on  South  street,  here  In  question,  was  sold. 
Bobert  Garrett  &  Sons  became  the  purchas- 
ers of  tbe  South  street  property  for  $9,000^ 
and  the  sale  was  finally  ratified  and  confirm- 
ed on  January  11,  1853.  At  tlie  time  of  the 
institution  of  the  proceedings  in  1S52,  it  was 
supposed  that  the  South  street  property  was- 
fee  simple,  but  after  the  sale  an  agreement 
was  filed  between  the  parties  to  the  cause 
and  the  purchasers,  admitting  that  said,  prop- 
erty had  by  mistake  been  represented  at  the- 
sale  to  be  fee-simple  property,  whereas  it 
was  leasehold,  and  conseotlng  "that  an  abate- 
ment equal  to  the  capltailzatioa  at  six  per 
cent,  of  said  rent  of  6  pounds  5  shillings 
sterling  should  be  made  from  tbe  purebase 
money,  upon  which  the  court,  by  order,  di- 
rected the  auditor  to  allow  said  abatement 
in  his  account;  and,  on  the  30th  May,  1853, 
the  auditor  filed  in  said  cause  his  report  and- 
accounts,  wherein  he  divided  the  net  pro- 
ceeds of  sucb  sale  into  four  equal  paxts,  and 
subdivided  one  of  said  parts  into  three  equal 
portions,  distributing  one  of  said  portions  to 
each  of  said  three  children  of  Emellne  Bryne, 
viz.  one  to  Mary  Byrne,  one  to  Isabel  Byrne, 
and  one  to  Charles  C.  Byrne."  This  distri- 
bution accoimt  was  finally  ratified  on  June 
11,  1833.  It  also  appears  that  In  September 
and  October,  1853,  orders  of  court  were  pass- 
ed directing  the  trustee  to  draw  checks  for 
the  amounts  thus  distributed  to  Emeline's- 
infant  children;  one  check  having  been  drawn- 
to  order  of  one  of  such  infants,  another  to- 
the  order  of  an  attorney  of  one  of  them,  and 
a  third  check  to  the  order  of  an  attorney  for 
the  guardian  of  the  remaining  infant,  who 
was  appointed  in. Florida.  It  does  not  ap- 
pear whether.  In  point  of  fact,  the  infants- 
received  their  respective  distributive  shares. 
By  deed  dated  July  5, 1853,  the  leasehold  in- 
terest in  the  property  so  purchased  by  Rob- 
ert Garrett  &  Sons  was  conveyed  to  the 
president  and  directors  of  the  Associated' 
Firemen's  Insurance  Company;  tbe  Messrs. 
Garrett,  the  original  purchasers,  uniting  in 
said  deed,  and  reciting  that  since  tbe  sale 
to  them  they  had  assigned  their  interest,  as 
purcbaseln,  to  said  corporation.  It  is  ad- 
mitted that  ever  since  tbe  execution  and  de- 
livery of  said  deed  the  said  Insurance  com- 
pany and  Its  assigns  (tbe  last  thereof  being 
the  vendor,  who  is  the  Firemen's  Insurance' 
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Coinpaiiy  of  Baltimore,  tbe  plaintiff  and  ap- 
pellee) "have  been  In  the  exclusive,  nnlnter- 
rupted,  continuous,  open,  and  notorious  pos- 
session of  said  lot  of  ground,  *  •  •  un- 
der claim  of  rigbt,  and  under  color  of  title 
«reated  by  said  sale  and  deed,  and  said  pro- 
ceeding wbereunder  said  sale  was  made." 
In  conclusion  we  should  mention  the  further 
important  facts  that  in  1870  the  original 
leaae  expired,  and  on  November  20,  1886,  a 
sew  lease  was  executed  by  the  owner  of  the 
fee  to  the  appellee's  predecessor  In  title,  who 
Also,  on  25tb  June,  1897,  purchased  the  fee, 
and  redeemed  the  outstanding  rent. 

2.  Having  thus  fully  stated  tbe  facts,  we 
will  be  able  briefly  to  dispose  of  the  control- 
ling questions  of  law  presentea  by  this  rec- 
ord. We  do  not  propose  to  consider  them 
All,  for  we  think  It  entirely  unnecessary  to 
do  60.  It  Is  conceded  that  the  undivided 
fourth  Interest  vested  In  Emeline  Byrne 
was  an  equitable  leasehold  Interest  in  the 
property  which  Is  the  subject  of  thlB  litiga- 
tion, and  it  follows,  therefore,  that  as  the 
law  of  this  state  existed  at  her  death.  In 
February,  1838,  this  vested  one-fourth  Inter- 
est In  remainder  In  the  chattel  real  passed 
to  her  surviving  husband,  Charles  Byrne,  al>- 
solutely;  for  u  was  not  until  the  constitution 
of  1851  (article  3,  S  38),  and  the  Code  of  1860 
^article  45,  i  2),  passed  In  pursuance  thereof, 
that  the  common-law  rule  by  which  a  sur- 
viving husband  was  entitled,  without  ad- 
ministration, to  all  the  chattels  real  of  his 
deceased  wife,  was  altered.  Before  proceed- 
ing further.  It  may  be  well  to  recall  the  gen- 
eral principles  which  should  guide  us  in  de- 
ciding whether  the  title  before  us  Is  one 
•which  the  defendant  purchaser  should  be  re- 
■qulred  to  take.  Obviously,  he  ought  to  have 
what  he  has  purchased  and  is  prepared  to 
pay  for.  But,  while  It  is  settled  that  he 
cannot  demand  a  title  that  Is  absolutely  per- 
fect, yet  a  court  of  equity  will  see  that  he 
gets  a  title  which  is  free  from  reasonable 
•doubt  In  the  case  of  GUI  v.  Wells,  59  Md. 
492,  it  Is  said:  "As  to  what  doubt  may  be 
sufficient,  no  general  rule  can  be  laid  down." 
-Quoting  from  Dobbs  v.  Norcross,  24  N.  J.  Eq. 
327,  this  language  was  adopted  In  OUl  v. 
Wells:  "Tbe  doubt  must  be  considerable 
and  rational,  such  as  would  and  ought  to 
Induce  a  prudent  man  to  pause  and  hesitate, 
not  based  on  captious,  frivolous,  and  astute 
niceties,  but  such  as  to  produce  real  bona 
flde  hesitation  In  the  mind  of  the  chancel- 
lor." See,  also,  the  very  recent  case  of  Chew 
▼.  Tome  (Md.)  48  Atl.  701  (not  yet  officially 
reported,  opinion  by  Jones,  J.),  In  which  tbe 
general  rule  is  expounded  and  enforced. 

This  doctrine  being  then  firmly  establish- 
ed. It  only  remains  for  us  to  ascertain  wheth- 
er the  conceded  facts,  and  tbe  Inferences  to 
be  drawn  therefrom,  render  the  title  to  the 
property  here  Involved  unmarketable  or  lia- 
ble to  the  objections  which  have  been  so  for- 
■Clbly  urged  against  it  by  the  appellant    It 


was  most  earnestly  contended  on  the  part 
of  the,-  appellee  that  Charles  Byrne  was 
bound  by  the  proceedings  of  1852,  which 
were  Instituted  In  the  superior  court  of  Bal- 
timore for  the  sale  of  the  property  and  the 
distribution  of  the  proceeds.  But  we  are  un- 
able to  adopt  this  view.  It  is  conceded  that 
he  was  not  a  formal  party  to  the  suit,  and, 
if  he  Is  bound  by  tbe  decree  therein  passed, 
it  must  be  because  he  was  aware  of  the 
pendency  of  tbe  suit,  and  knew,  or  onght  to 
have  known,  that  bis  rights  were  In  some 
way  Involved,  and  refused  or  neglected  to 
appear  and  make  bis  defense.  It  Is  upon 
this  general  principle  that  Albert  v.  Hamil- 
ton, 70  Md.  811,.  26  Ati.  341,  McKinzie  v. 
Railroad  Co.,  28  Md.  161,  and  Parr  v.  State, 
71  Md.  220,  17  Atl.  1020,  were  decided.  In 
the  case  first  dted  It  is  said:  "These  com- 
plainants knew  of  the  pendency  of  tbe  for< 
mer  suit  They  ought  to  have  been  made 
parties  to  it  and  they  wonld  bare  been 
made  parties  on  their  own  petition.  They, 
by  their  own  neglect  or  willful  refusal,  lost 
their  right  to  take  part  in  the  control  of  the 
proceedings,  examine  and  cross-examine  wit- 
nesses, and  appeal  from  the  decree."  It  was 
held,  therefore,  that  having  placed  tbem- 
selves  in  this  situation,  having  been  wit- 
nesses In  the  cause,  with  every  opportunity 
to  learn  tbe  subject-matter  of  the  suit  they 
were  bound  by  the  decree.  In  McKinzie  r. 
Railroad  Co.  it  was  held  that  a  judgment  In 
a  replevin  suit  was  binding  on  persons  who 
are  not  parties,  but  who  are  directly  inter- 
ested In  the  subject-matter  of  the  suit  and 
who  knew  of  its  pendency,  and  had  the  right 
to  and  took  part  In  Its  control,  direction,  or 
defense.  The  same  rule  Is  applied  in  a  num- 
ber of  other  cases  not  necessary  to  cite.  But 
in  the  case  before  us  there  is  absolutely  noth- 
ing to  show  that  Charles  Byrne  knew,  or  had 
an  opportunity  to  know,  what  was  the  sub- 
ject-matter of  the  suit  by  which  he  is  sought 
to  be  bound.  While  he  was  residing  in  Jack- 
sonville, Fla.,  he  was  appointed  guardian  ad 
litem  for  Charles  Byrne,  one  of  his  Infant 
children,  and  filed  the  usual  formal  answer 
"that  such  infant  was  Ignorant  of  the  mat- 
ters and  things  alleged,"  etc.,  "and  prayed  the 
protection  of  the  court"  He  subsequently 
filed  a  petition  In  the  Florida  court  to  be  ap- 
pointed guardian  of  his  son  Charles  C,  In 
which  he  stated  that  his  son  was  "entitled 
to  receive  from  the  estate  of  William  Cole, 
late  of  Baltimore,  $900  or  thereabouts,  bebig 
the  distributive  share  to  which  he  Is  entitled 
from  the  proceeds  of  sale  of  certain  proper- 
ty lately  made."  He  died,  however,  before 
the  money  was  paid.  In  all  this  we  see 
nothing  which  would,  according  to  tbe  set- 
tled rule,  justify  us  In  holding  that  Charles 
Byrne  and  his  representatives  sbonld  be 
bound  by  tbe  decree  of  1853,  the  same  as  if 
he  had  been  a  formal  party  to  the  salt  It 
Is  true  he  knew  there  was  a  suit  but  the 
very  petition  he  filed  in  the  Florida  court 
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woold  indicate,  If  It  shows  anything  materi- 
al, that  he  was  led  to  believe  the  suit  refer- 
red to  estate  of  WlUiam  Oole,  In  which  he 
bad  no  interest  And  then,  too.  Inasmuch 
as  the  proceeds  were  to  go  to  his  children, 
he  was  naturally  led  to  helleve  that  he  had 
no  interest  In  the  cause.  He  Itnew,  or  was 
bound  to  know,  because  the  title  of  his  wife 
was  a  matter  of  record,  that  her  Interest  In 
the  South  street  property  was  leasehold,  and 
that,  therefore,  upon  her  death,  it  was  his 
absolute  property.  It  was  not  to  be  ex- 
pected that  a  suit  would  be  filed  In  a  Mary- 
land court  while  he  was  living  In  Florida,  for 
the  sale  of  his  undivided  Interest  In  the  prop- 
erty, without  making  him  a  party,  and  stni 
less  was  the  pendency  of  the  suit,  the  sub- 
ject-matter of  which  be  believed,  and  so  de- 
clared, related  to  the  estate  of  William  Oole, 
likely  to  furnish  him  with  proper  notice  that 
the  cause  related  to  his  property,  when  the 
|»oceeds  were  to  be  divided  among  his  chil- 
dren. 

But  waiving  any  further  discussion  of  the 
tf  ect  of  the  decree  of  1853  on  Charles  Byrne 
and  his  representatives,  and  independent  of 
til  other  questions  in  the  case,  we  will  pro- 
ceed to  consider  the  effect  of  the  expiration 
of  the  original  lease  of  1771,  Its  subsequent 
renewal  in  1886  by  the  then  owner  of  the 
fee,  and  the  purchase  of  the  fee  and  the  re- 
demption of  the  rent  in  1897.  Upon  the  ex- 
plratl(«  of  the  original  lease,  in  1870,  the 
leasehold  Interest  was  gone,  unless  a  court  of 
equity,  under  the  doctrine  first  announced  In 
this  state  In  the  case  of  Banks  v.  Haskle, 
45  Md.  207,  would  rdleve  the  lessees  from 
the  legal  forfeiture  resulting  from  the  lan- 
guage of  the  lease.  The  right  of  renewal 
is,  by  the  very  terms  of  the  lease,  confined  to 
the  period  during  the  continuance  of  the  de- 
mise. But,  as  we  have  seen,  the  lease  ex- 
pired in  1870,  and  there  was  no  renewal  un- 
til 16  years  thereafter,  when,  in  1886,  the 
lease  was  renewed,  not  to  Charles  Byrne  and 
bis  co-tenants,  but  to  the  directors  <rf  the 
Firemen's  Insurance  Company.  And  now, 
over  80  years  after  the  end  of  the  term  in 
which  Charles  Byrne  had  any  interest,  and 
a  half  century  after  the  predecessors  in  title 
of  the  plaintiff  went  Into  possession  under  a 
judicial  sale,  it  is  claimed  that  Charles 
Byrne,  or  his  personal  representatives  or 
next  of  kin,  should  be  allowed  by  a  court 
of  equity  to  Intervene  for  the  purpose  of  en- 
forcing their  claims. 

It  must  be  remembered  that  the  term 
created  by  the  original  lease— the  term  in 
which  Charles  Byrne  was  Interested— had 
expbred.  It  had  expired  In  1870.  The  time 
for  which  It  was  created  was  at  an  end. 
While  it  la  true  that  at  law  the  leasehold 
interest  of  Charles  Byrne  was  absolutely 
destroyed  by  the  fallnre  to  renew  during 
the  continuance  of  the  lease,  and  under  cer- 
tain circumstances  a  court  of  equity  would 
afford  him  relief,  yet  that  relief  would  not 
48  A— 23 


indude  a  restoration  or  revival  or  continu- 
ance of  the  original  term.  All  that  equity 
could  do  tmder  any  drcnmstances  would  be 
to  require  the  lessor  to  give  a  new  lease  and 
a  new  term,  with  a  like  covenant  for  renewal, 
and  subject  to  the  same  rent  Id.,  45  Md. 
207.  And  the  question  we  are  to  decide  la, 
not  whether  those  claiming  under  Charles 
Byrne  are  barred  by  the  statute  of  limita- 
tions, but  whether,  under  all  the  circumstan- 
ces of  this  case,  they  will  be  heard  at  this 
time  to  set  up  claims  which  it  may  be  con- 
ceded were  originally  such  as  would  receive 
the  favor  of  a  court  of  equity.  The  orig- 
inal claimant  Charles  Byrne,  died  nearly  60 
years  ago.  One  of  his  three  children  sur- 
vives. His  two  daughters  and  their  hus- 
bands are  dead.  Four  grandchildren,  all 
adults,  also  survive.  But  In  all  this  time  no 
claim  has  ever  been  made.  The  original 
claimant  we  are  told,  upon  the  death  of  bis 
wife  in  1838,  removed  to  Florida,  where  he 
continued  to  reside  until  his  death,  in  1853, 
never  having  returned  to  this  state  after  the 
death  of  the  life  tenant,  Mrs.  Cole,  In  Feb- 
ruary, 1852.  Although,  as  contended  by  coun- 
sel for  the  appellant  Mr.  Byrne  became,  upon 
the  death  of  his  wife.  In  1838,  the  absolute 
owner  of  tbe  undivided  fourth  here  In  ques- 
tion, he  never,  even  after  the  death  of  the 
life  tenant  made  any  claim  to  tbe  rents  and 
profits  thereof.  So  far  as  Is  disclosed  by  the 
record,  he  appears  to  have  abandoned  Mary- 
land as  a  place  of  residence,  and  during  the 
remainder  of  his  life  resided  in  Florida  with- 
out making  known  his  claims,  although  he 
knew,  or  was  bound  to  know,  what  were  his 
rights  in  this  respect  And  his  children 
have  been  equally  guilty  of  laches.  After  the 
death  of  their  father,  they  grew  up,  married, 
and,  with  the  exception  of  one  of  them,  have 
died.  None  of  them  has  ever,  as  yet  made 
the  dalm  which  astute  and  able  counsel  dis- 
covered, and  have  so  forcibly  contended,  may 
yet  be  made.  They  have  never  applied  for 
administration  on  their  father's  estate.  They 
have  never  offered  to  put  themselves  in  a 
position  which  would  commend  them  to  the 
favorable  consideration  of  a  court  of  equity. 
On  the  contrary,  they  have  never  recognized 
their  liability  to  pay  rent  under  the  original 
covenant  nor  have  they  offered  to  compen- 
sate those  who  have  paid  it  While  it  ap- 
pears that  the  father  and  grandfather  of 
those  who,  it  is  suggested,  could  now  at- 
tack the  title  to  the  property  In  question, 
was  absent  from  this  state,  and  resided  in 
Florida  until  his  death,  it  does  not  appear 
that  bis  children  and  grandchildren  also  re- 
sided, or  do  now  reside,  there.  But  this  fact 
we  think  Is  immaterial,  so  far  as  the  ques- 
tion of  laches  is  concerned;  for  we  are  not 
willing  to  hold  that  one  may  remove  from 
this  state,  owning  a  leasehold  Interest  and, 
under  the  circumstances  of  this  case,  30 
years  after  the  expiration  of  his  leasehold 
estate,  have  the  option  of  elthw  compelling 
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«  renewal  and  paying  all  rents  In  arrear, 
if  the  valve  of  the  leasehold  should  JustU^ 
■nch  a  course,  or,  if  it  should  be  more  to  his 
advantage,  abandcm  bis  Interest,  and  thoa 
escape  the  burden  of  paying  rent,  taxes,  etc., 
for  the  many  years  he  allowed  the  property 
to  remain  in  the  hands  of  others.  But,  as  we 
have  seen,  not  only  the  original  term,  In 
which  Charles  Byrne  was  Interested,  ended 
In  1870,  but  the  new  term  then,  created  waa 
also  destroyed  In  1S07,  when  the  appellee's 
IwedecesBor  In  title  purdiased  the  fee,  and 
redeemed  the  outstanding  rent  created  by 
the  new  lease  of  1870.  The  appellee^  and 
those  under  whom  it  daims,  having  been, 
since  1858,  ia  exclusive,  CMitlnuous,  open, 
and  uninterrupted  possession,  under  claims 
•f  title  to  the  leasehold  property,  they  should 
not  be  disturbed,  eq>ecially  when,  as  we 
have  seen,  those  who  could  have  made  a 
daim  have  been  guilty  of  laches  in  making 
a  bona  fide  effort  to  enforce  it  It  follows 
from  what  we  have  said  that  inasmuch  as 
tile  title  ofTered  to  the  appellant  is,  hi  our 
opinion,  free  from  reasonable  doubt,  and  is 
tiierefore  a  good,  marlcetable,  fee-simple  tlUe, 
the  pro  forma  decree  appealed  from  should 
be  afilrmed.    Decree  affirmed,  with  costs. 


rOBD  T.  GLENNON. 

(Supreme  C!ourt  of  Erron  of  Connecticut. 
June,  1901.) 

On  motion  for  rehearing.    Denied. 
For  former  opinion,  see  48  Atl.  189. 

PER  CURIAM.    Plea  to  file  a  motion  for 
reaisument  denied. 


Appeal  of  CUTLER. 

Appeal  of  BARRETT. 

(Supreme  Court  of  Errors  of  Connecticut. 

Jime  11,  1901.) 

TAXATION  —  CORPORATION  STOCK  —  A3SBS8- 
HENT  —  DEDUCTION  OF  REAL  ESTATE  —  AC- 
TION—BVIDENCE^-APPHAL—RBSERVED  CABE. 

1.  WTiere,  In  a  proceeding  by  a  corporation 
stockholder  to  obtain  a  reduction  of  a  tax  as- 
sessed on  the  marliet  value  of  the  stock,  on  the 
ground  that  a  portion  of  the  capital  of  the 
corporation  is  Invested  in  real  estate  on  which 
taxes  have  been  paid,  which  is  required  to  be 
deducted  by  Gen.  St  I  3830,  in  determining 
the  value  of  the  stock,  the  record  of  the  superi- 
or court  does  not  contain  a  finding  whether  a 
portion  of  the  capital  ia  in  such  real  estate,  but 
only  states  certain  evidential  faets,  it  does  not 
present  a  question  of  law  which  will  be  review- 
ed by  the  supreme  court  on  a  reserved  case. 

2.  Heal  estate  of  a  corporation  which  has 
been  taxed,  and  which  should  be  deducted  un- 
der Gen.  St.  §  3836,  in  assessing  the  corporate 
stock,  is  not  required  to  be  entered  aa  the  cor- 
poration books  under  the  heading  of  "Capital" 
•r  "Capital  and  Surplu.s,"  but  the  fact  that  the 
capital  is  so  invested  may  be  established  by 
other  evidenosk 


8.  Such  an  entry  in  die  books  <^  the  corpora- 
tion is  evidence  of  such  facts,  but  not  condu- 
sive  thereon, 

4.  Gen.  St  {  3SS0,  authorizing  the  dednctioa 
of  taxed  real  estate,  forming  part  of  tlM  eam- 
tal  stock  of  a  cotpoeatioa,  in  cosipntiBS  ue 
taxable  value  of  the  stock,  does  not  authorise 
the  deduction  of  real  estate  held  to  respond  to 
particular  liabilities,  but  only  the  excess  in  val- 
ue over  the  amount  of  sacb  Uahilities. 

Cases  reserved  from  superior  court.  Hart- 
ford county;  Samu^  O.  Prentice,  Juage. 

Separate  applications  by  Robert  W.  Bar- 
rett and  by  Ralph  W.  Cutler  ia  the  nature 
of  appeals  from  the  refusal  of  the  board  of 
relief  of  the  dty  of  Hartford  to  reduce 
■  tax  assessment  o«  corporation  stock.  Re- 
served to  the  supreme  court  Causes  re- 
manded. 

B.  Henry  Hyde,  Lucfus  F.  Robinson,  WB- 
11am  R.  Mataon,  and  John  T.  Robinson,  for 
the  taxpayers.  Edward  D.  Bobbins  and  Wil- 
liam J.  McO>nvlUei  for  the  dty  and  town  of 
Hartford. 


BALDWIN,  J.  These  two  oaoaes  Involv* 
skallar  questions,  and  may  proverly  lie  In- 
doded  in  a  single  opinion.  Each  is  brought 
by  shareholders  in  a  coinporatlon,  claiming  to 
obtain  the  benefit  of  a  dedoedon  from  the 
market  value  of  their  shares,  under  (Jen.  St 
f  3890.  The  complaint'  in  eadi  action  con- 
tains a  paragraph  alleging  that  on  October 
1,  1896,  a  portion  of  the  capital  of  the  cor- 
poration was  invested  in  certain  real  estate 
on  which  it  was  then  aaaessed  and  paid  tax- 
es. These  aUegat1<H»  were  denied,  and  a 
simple  issae  of  fact  w«s  thus  dosed.  This 
issue  the  superior  court  has  not  found  In 
either  case.  Instead  of  this  it  has  found  In 
each  certain  evidential  facts,  and  asked  onr 
advice  as  t»  what  Judgmeot  should  be  roi- 
dered  upon  them. 

The  propriety  or  necessity  of  drawing  con- 
duslone  of  fact  from  other  facta  can  seldom, 
if  ever,  be  made  the  subject  of  a  reservation. 
Corbln  v.  American  Mills,  27  Conn.  274,  278, 
71  Anu  Dec.  63.  In  the  absence  of  a  finding 
by  the  trial  covrt  as  to  the  main  Issue,  which 
has  been  described,  the  record  In  neither 
cause  presents  any  question  of  law  as  to 
wbldi  our  advice  can  be  properly  asked. 
Since,  however,  the  parties  differ  as  to  the 
construction  to  be  placed  on  scHue  expressiras 
In  onr  opinion  given  upon  the  former  hear- 
ings, we  think  it  proper  to  say  that  to  secure 
the  benefits  of  the  deduction  provided  for  by 
Geo.  St  t  8836,  it  Is  not  Uidispensable  that 
the  part  of  tlie  capital  of  the  company  invest- 
ed in  taxable  real  estate  shoold  be  entered 
on  its  books  under  the  heading  of  "Capital" 
or  "Capital  and  Surplus."  Such  an  entry 
would  be  Important  evidence  as  to  the  source 
of  the  funds  thus  invested,  but  it  would  not 
be  conclusive  evidence,  nor  is  it,  in  the 
nature  of  things,  the  only  evidence.  The  in- 
quiry is  one  as  to  natters  not  of  fona,  but 
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of  saliBtance.  The  real  gnestlon  is  wh«U>cr 
such  resl  eatste  be  part  of  that  capttal,  or 
capital  and  aurplua^  representing,  at  tbe  date 
of  the  retom  to  the  town  assesBora,  the  ex- 
eeaa  in  value  of  the  net  assetB,  above  the 
amonnt  of  corporate  debts  and  Ili^UltleB,  In 
which  the  riiareboldera  are  directly  Interaat- 
ed.  Batterson's  Appeal,  72  Oonn.  874,  376, 
44  Ad.  546.  It  Is  this  excess  or  "surplus  of 
corporate  property"  which  Is  treated  as  eq- 
nitably  owned  by  tlie  shareholders,  and 
mainly  ballds  np  the  Hurket  value  of  their 
8bi»«8.  Batterson  v.  Town  of  Hartford,  50 
Conn.  BtSS,  662;  Secnrlty  Co.  t.  Same,  81 
Conn.  89,  23  AtL  689.  Land  acQulred  asi 
btHA  far  the  purpose  of  respoDdlng  to  par- 
ticular llabllltlea,  whether  through  action 
by  the  corporation  or  by  force  of  statntory 
requirements,  would  not  be  a  part  of  such 
capital  or  surpltn  to  any  greater  extent  ttiaa 
that  of  Ita  value  after  deducting  the  amonnt 
ot  mich  liabilities.  The  causes  are  remand- 
ed to  the  STiperior  court,  to  be  proceeded  with 
according  to  law.  No  costs  will  be  taxed  in 
Ola  court    Tbe  other  Judgea  ooDcnrred. 


NBIWTON  V.   VUIXIAN  IKON  WOBKS. 

(Snpieme  Court  of  Penngylrania.    June  4, 

1901.) 

INJUR?  TO  BlfPLOTA-DBFUCnVB  APPA- 
RATUS—INSPECTION. 

l.The  master's  duty  to  inspect  apparatus, 
about  which  the  setraut  is  employed,  cannot 
be  delegated. 

2.  Oonltrnctlve  notice  of  a  defect  in  an  ap- 
paratus, whereby  it  breaka  and  injures  an 
employe,  is  enough  to  charge  the  employer. 

Appeal  from  oonrt  of  common  pleea,  Lo- 
seme  county. 

Action  I^  James  F.  Newton  against  the 
Ynlcaa  Iron  Works.  Judgment  for  plaintiff. 
Defendant  appeals.    Affirmed. 

The  following  is  the  charge  of  the  court 
below,  and  the  defendant's  third,  sixth,  and 
aerentta  points,  with  the  answers  thereto: 

"The  plaintiff,  twenty-eight  years  of  age, 
and  a  moulder  by  trade,  white  in  the  em- 
pl<V  ot  the  defendant  company,  on  the  10th 
of  May,  ISffI,  in  which  employ  he  had  been 
from  March,  1896,  was  injured.  When  the 
Idalntlfl  received  the  tnjurles  for  which  this 
action  la  brought,  preparations  were  being 
made  in  tiie  toondry  to  make  a  casting.  It 
appears  from  tlie  evidence,  and  is  not  disput- 
ed, tills  is  made  in  a  flask  which  is  composed 
of  two  parts,— the  drag  or  lower  part,  and 
the  cope  or  upper  part.  When  tbe  two  parts 
are  fitted  together,  they  contain  a  mould  into 
wtaleb  Is  poured  the  moulten  casting.  The 
testimony  tends  to  show  that  the  cope  weigh- 
ed between  eleven  and  twelve  tons,  and  the 
pipe  ires  forty-nine  inches  by  about  seven 
feet  long.  It  is  not  disputed  that  a  link  in 
the  chain  broke,  and  it  was  by  reason  thereof 
this  heavy  weight  was  precipitated  into  tbe 
bole.  A  chain,  or  some  part  of  the  macbln- 
eiy,  struck  the  plaintiff,   and  injured   his 


right  hand,  by  wUcb  he  lost,  two  ilngeia. 
He  claims  his  back  w«i  injured,  and  that  be 
received  injuries  which  he  has  desralbej 
to  yon.  It  la  the  plaintltrs  oonijentian  that 
he  is  entitled  to  recover  a  verdict  at  your 
hands  because  the  Injury  was  caused  by  tha 
direct  or  proximate  negligence  of  the  defend- 
ant company. 

"First,  did  tlie  company  owe  this  man  a 
duty,  and  irbat  la  this  duty?  Second,  did 
the  company  neglect  to  perform  this  duty? 
and,  thirdly,  waa  it  by  reason  of  the  oom- 
pany's  neglect  to  perform  this  duty  lie  sus- 
tained the  injury?  If  you  find  Ibose  three 
qnestkms  agatost  the  company,  .the  next 
question  follows:  What  is  the  amonnt  at 
damage  wbifdi  he  shemld  recover  for  the  Im- 
Jnrlea  sustained? 

"What  duty  did  the  defendant  owe  to  tbe 
plaintiff?  It  is  contended  upon  the  aide  et 
the  defendant  that  if  tbe  company  placed 
a  reasonably  safe  chain  for  tbe  pnrpoaea  for 
which  it  was  to  be  used  in  place,  these  its 
duly  ceased.  It  waa  not  boond  to  eaamlne 
this  cbaln  to  see  whether  It  wore  oat,  rot- 
ted, required  new  links,  or  waa  snfficieot, 
ander  ordinary  ctrcnmstances,  to  conduct  tbe 
business  for  which  tt  waa  placed  there.  U>e 
oourt  cannot  agree  with  this  view  of  the  law. 
I  read  from  one  of  the  best  books,  upon  the 
subject— one  that  is  used  by  courts  through- 
out the  United  Btates— as  to  the  duty  due  an 
employ^  or  servant  by  hla  employer.  I  read 
ttoja  Sherman  and  Redfleld's  Negligence 
(section  194a),  under  the  head  oi.  'Duty  of 
Inspection  and  Repair':  The  master  Is  also 
personally  bound  from  time  to  time  to  in- 
spect and  flKamine  all  Instrumentalities  fnr- 
nlsbed  by  him,  and  to  use  ordinary  care,  dili- 
gence, and  Aill  to  keeptttemlngoodandsafe 
condition.  The  duty  of  Inspection  is  affirma- 
tive, and  must  be  continuously  fulfilled  and 
positively  performed.  Such  duty  is  notdlschar- 
ged  by  giving  directions  for  ita  performance, 
or  by  promulgating  rules  requiring  it  to  be 
performed,  or  by  employing  competent  and 
careful  persons  for  that  purpose.  The  mas- 
ter is  not  responsible  for  the  want  of  repalia 
when  he  has  neither  acttial  nor  conatmctive 
notice  of  their  need;  and  this  notice  is  not 
presumed,  but  must  be  proved  by  tbe  serv- 
ant, and  It  mnst  be  jiroved  that  he  is  chaigs- 
able  with  the  notice  of  a  particular  defeat 
complained  of.' 

"It  was  tlie  duty  of  the  compaqy— a  per- 
aonal  dnty,  which  cannot  be  delegated  to  aa 
agent  or  other  aervant— to  Inspect  this  chain, 
and  see  that  It  was  tn  an  ordinarily  safe  con- 
dition, not  that  It  was  the  best  The  com- 
pany does  not  Insure  the  safety  of  its  serv- 
ants or  wodsmen,  but  it  Is  bound  to  see  that 
he  is  fnmiabed  with  an  ordinarily  safe 
chain.  The  employer  must  have  notice  that 
the  instrument  In  this  case— chain  whldi 
broke— was  bad  or  defective.  Bach  notice, 
however,  does  not  mean  an  actual  notice^ 
It  docs  not  necessarily  mean  that  some  j>er- 
aon  went  to  tbe  employer,  and  told  him,  for 
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instance,  tbe  link  was  bad,  or  that  he  saw  It, 
and  therefore  knew  It  was  bad  or  nnsafe. 
Constructive  notice  means  that,  taking  the 
place,  the  character  of  the  chain,  how  it  was 
exposed,  how  long  It  had  been  In  use,  was  it 
liable  to  crystallization,  had  it  become  rotten, 
was  it  bad  or  defectively  welded  when  put 
In  place?  It  is  the  duty  of  the  employer  to 
take  reasonable  precaution  to  know  these 
things,  and  If  he  permits  a  chain,  a  rope,  or 
other  instrument  used,  as  this  was,  to  con- 
tinue for  a  long  time  without  examination, 
without  Inspection,  to  ascertain  its  quality. 
Its  strength,  and  its  adaptability  for  the  pur- 
pose for  which  It  Is  used,  the  jury  may  say 
he  was  negligent  in  not  Inspecting  and  keep- 
ing it  in  repair.  In  many  of  the  cases  tried 
in  courts  the  injury  la  caused  by  the  negli- 
gence of  a  fellow  workman.  In  such  cases 
the  injured  person  cannot  recover  at  all  from 
the  employer.  But  the  law  has  Imposed  the 
duty  of  inspection  and  keeping  In  repair  up- 
on tbe  employer,  and  he  cannot  delegate  It 
to  others.  Keeping  this  law  In  mind,  and 
applying  it  fairly  and  honestly  to  the  facts  In 
thta  case,  when  was  the  chain  put  In  place? 
There  Is  no  evidence.  It  seems  that  Carter 
and  Allan  at  one  time  owned  this  machine 
9bop  and  foundry.  A  witness  testified  oth- 
ers owned,  but  the  last  persons  before  the 
defendant  company  operated  these  works 
were  Carter  and  Allan,  and  they  had  ceased 
working,  as  I  recall  It,  about  1886,  and,  so 
far  as  the  evidence  shows,  this  machinery, 
crane,  and  chain  had  not  been  used  from 
then  to  1894,  when  the  defendant  company 
purchased,  and  shortly  after  set  to  work. 
In  1894,  Mr.  Love,  who  was  foreman  or  sn- 
perintendent  for  this  company,  testified  be 
made  a  careful  and  thorough  examination  of 
the  chain.  He  testified  he  examined  every 
link,  and,  for  the  purpose  of  being  careful 
about  the  crane,  tbe  end  of  the  links  where 
the  welds  are  was  moved  around  from  tbe 
pnlly.  This  testimony  is  worthy  of  very 
careful  consideration.  He  testified  at  that 
time  he  found  this  chain  was  sound  and 
good.  He  discovered  no  bad  wears,  no  crys- 
tallization, and  no  rust  which  would  affect 
the  chain.  It  Is  testified  some  parts  of  the 
chain  were  not  good.  Whether  this  chain 
was  wet  and  rusty  by  lying  there  so  long,  or 
whether  it  was  In  the  rain  at  all,  you  will  re- 
member. Was  It  necessary,  in  view  of  what 
had  been  testified  to,  there  should  be  anoth- 
er inspection  of  the  chain  from  1894  until 
this  unfoilunate  accident  occurred,  on  tbe 
10th  of  May,  1897?  I  do  not  recall  any  tes- 
timony that  the  chain  had  been  inspected. 
If  there  was,  gentlemen,  recall  It.  The  chain 
was  a  flve-elghths  inch.  The  pieces  marked 
Exhibits  'A'  and  'B'  are  claimed  to  be  parts 
of  the  chain  which  broke,  and  It  Is  contend- 
ed that,  upon  a  test  made  In  Philadelphia  by 
experts,  their  breaking  strength  was  about 
twenty-two  or  twenty-three  thousand  pounds. 
The  link  which  broke,  as  testified  to,  was 
next  to  the  clGvla,  or  near  the  upper  end  of 


the  chain  fastened  to  tbe  beam.  By  reason 
of  the  leverage,  it  is  claimed  the  chain  which 
broke  had  but  one-fourth  of  the  whole  strain 
of  this  load  of  eleven  or  twelve  tons  upon  It. 
Tt  was  not  the  duty  of  plaintiff,  who  was  a 
moulder,  and  simply  assisted  occasionally  In 
lowering  the  cope  into  the  hole,  to  go  up  this 
crane  and  examine  the  links  at  the  clevis, 
where  it  broke.  A  different  question  would 
arise  if  the  link  which  broke  was  near  his 
head  or  hands,  where  he,  as  well  as  his  em- 
ployer, could  see  it.  But  It  was  not  his  duty 
to  climb  into  the  loft,  twenty  or  twenty-two 
feet  high,  and  there  examine  the  chain.  It 
does  not  appear  in  the  evidence  he  was  em- 
ployed for  any  such  purpose,  or  that  the  du- 
ties of  his  employment  required  It 

"Several  witnesses  have  testified  the  pieces 
here  offered  on  the  part  of  the  defense  were 
good— reasonably  good— chains.  Several  oth- 
ers testified  the  pieces  here  offered  were  not 
good,— were  crystallized  or  burned,  or  badly 
welded.  But  this  does  not  matter  so  much, 
because  the  pieces  which  you  saw  here  were 
not  the  ones  which  broke.  This  part  of  the 
chain  did  not  break,  and  it  was  not  by  rea- 
son thereof  Mr.  Newton  was  injured.  The 
real  test  Is,  what  was  the  condition  of  the 
link  which  broke?  On  this  you  have  the 
testimony  of  the  plaintiff,  who,  of  course,  is 
Interested  in  the  result  of  your  verdict,  and, 
when  considering  his  testimony,  you  should 
keep  this  in  mind.  I  do  not  say  that  be  told 
what  Is  untrue,  but  he  has  a  large  Interest 
In  the  result  of  your  verdict  He  states  he 
was  shown  the  next  day  after  the  Injury  a 
chain  or  link  which,  from  Inspection,  he  be- 
lieves to  be  the  link  which  broke,  and  show- 
ed a  patent  defect— a  defect  which  could  by 
inspection  have  been  seen.  Mr.  Dletrldc,  the 
man  who  turned  the  crane,  said  the  link 
looked  like  Exhibit  A,  and  had  the  appear- 
ance of  an  old  break,— both  sides  rusty  and 
the  middle  new;  about  five  to  eight  pin 
heads  In  the  center  new,  and  things  it  could 
have  been  discovered  by  inspection.  Those 
are  the  only  witnesses  who  testify  with  any 
posltlveness  as  to  the  condition  of  the  link 
at  the  time.  Mr.  Lilly,  called  In  rebuttal, 
says  he  saw  the  old  link.  Is  a  moulder,  and 
saw  Mr.  Ruddy  looking  at  it  Mr.  Ruddy, 
who  was  foreman  In  the  shop,  testified  upon 
the  part  of  the  defendant  he  had  this  link  In 
his  hand,  but  was  somewhat  excited.  Gave 
It  but  a  casual  examination,  and  was  unable 
to  say  whether  It  was  an  old  fracture  or  not 

"I  shall  now  bring  your  mind  back  to  the 
pith  of  the  case.  If  this  chain  had  a  latent 
defect— a  defect  which  could  not  be  discov- 
ered by  reasonable  inspection,— and  broke  by 
reason  thereof,  the  company  is  not  liable  to 
Mr.  Newton.  On  the  other  hand,  if  the  de- 
fect was  patent  or  open,  could  be  seen  by  a 
reasonable  inspection,  and  such  Inspection 
was  neglected  for  so  long  a  time  that  the 
company  had  constructive  notice  or  reason- 
able time  to  have  seen  it  it  may  be  liable. 
You  will  remember  the  test  made  In  Phil- 

)OQle 


'g' 


Pa.) 


KENNEDY  v.  ALDEN  COAL  00. 


841 


addpbUu  A  great  deal  of  the  testimony  has 
been  directed  to  tlie  strength  and  condition 
of  the  chains  which  are  here.  It  is  testimo- 
ny to  show  the  character  of  the  chain  in  gen- 
eral, and  of  these  pieces  offered  in  evidence 
In  particular.  It  may  or  it  may  not,  depend- 
ing on  how  yon  look  at  it,  assist  in  deciding 
what  was  the  quality  and  condition  of  the 
link  which  broke.  Decide  this  case,  after 
taking  ap  all  the  testimony,  upon  the  weight 
or  preponderance  of  the  credible  evidence. 

"One  other  qaestion  will  arise  in  case  yon 
return  a  verdict  for  the  plaintiff,— what  U 
the  measure  of  damages?  Damages  for  per- 
sonal Injuries  consist  of  three  principal 
items:  First.  The  expenses  to  which  the  in- 
jured person  is  subjected  by  reason  of  the 
Injury  complained  of.  There  has  been  no 
testimony  that  this  young  man  has  been  sub- 
jected to  any  expense.  You  cannot  guess  at 
it  If  he  has  been  subjected  to  expenses.  It 
was  hi*  duty  to  offer  evidence  showing  it. 
Hence  yon  will  leave  this  ont  of  consider^ 
atlon.  Second.  The  inconvenience  and  suf- 
fering naturally  resulting  from  the  injury. 
Third.  The  loss  of  earning  power,  if  any, 
whether  temporary  or  permanent,  conse- 
quent upon  the  character  of  the  injury. 
Pain  and  suffering,  the  supreme  court  said, 
are  not  capable  of  being  exactly  measured 
b;  equivalent  in  money,  and  they  have  no 
market  value.  The  question  in  any  given 
case  Is  not  what  it  would  cost  to  hire  some 
one  to  ondergo  the  measure  of  pain  alleged 
to  have  been  suffered  by  the  plaintiff,  but 
what,  under  all  the  circumstances,  should  be 
allowed  to  the  plaintiff,  in  addition  to  the 
other  Items  of  damages  to  which  he  is  en- 
titled. In  consideration  of  suffering  necessa- 
rily endured.  The  loss  of  earning  power  in- 
volves an  inquiry  into  the  value  of  the  labor 
of  the  person  injured  before  the  accident 
happened  to  him,  and  the  ability  of  the  same 
person  to  earn  money  by  labor,  physical  or 
mental,  after  the  Injury  was  received. 

"If  yon  decide  for  the  plaintiff,  observe 
yon  are  to  take  Into  consideration  the  man's 
age;  his  health;  his  habits  of  Industry;  his 
habits  of  economy;  his  earning;  what  he 
earned  before  he  was  Injured  for  a  given 
time;  to  what  extent  was  he  injured;  to 
what  extent  has  be  suffered;  bow  much  has 
bis  earning  power,  if  any,  been  impaired.  In 
other  words,  can  he  earn  now  as  much  as  he 
could  before,  oe.  If  less,  to  what  extent?  It 
most  be  conceded  it  Is  a  somewhat  trouble- 
tome  question  for  the  jury  to  decide,  but  it 
Is  the  best  the  law  can  offer.  The  Idea  of 
the  law  Is  not  to  punish  the  company,  but  to 
give  fair  compensation  for  the  Injury  Inflict- 
ed." 

The  defendant  has  asked  the  court  to 
charge  as  follows: 

"&)  The  fact  that  the  general  manager  of 
the  company  directed  that  a  careful  inspec- 
tion of  this  crane  and  its  fixtures  be  made 
before  Its  nse  by  the  company's  employte, 
which  is  not  disputed,  and  that  the  foreman 


to  whom  this  order  was  given  obeyed  it, 
made  the  examination,  and  reported  the  ap- 
pliance in  good  condition,  relieves  the  de- 
fendant from  the  charge  of  negligence  in  Its 
first  use  of  the  appliance,  unless  it  be  shown 
that  the  foreman  was  Incompetent,  and  the 
defendant  company  negligent  in  employing 
him;  and  there  has  been  no  attempt  to  show 
this."  The  Court:  "This  is  not  the  law,  and 
I  decline  to  affirm  It." 

"(6)  It  is  not  negligence  In  the  master  it 
the  tool  or  machine  breaks,  whether  from 
an  internal  original  fault  not  apparent  when 
the  tool  or  machine  was  first  put  in  use  by 
the  defendant,  or  an  external  apparent  one 
produced  by  time  and  use,  not  brought  to  the 
notice  of  the  company  defendant"  The 
Court:  "If  this  means  personal  notice,  the 
point  is  declined;  if  It  means  constructive 
notice^  the  point  is  affirmed." 

"(7)  The  servant  and  employs  assumes  the 
ordinary  risk  incident  to  the  service,  as  ■well 
as  of  known  dangers,  and  also  such  risks  as 
become  apparent  by  ordinary  observation. 
If,  therefore,  as  the  plaintiff  claims,  defects 
In  the  chain  could  be  so  apparent,  it  was  the 
duty  of  the  plaintiff  to  reiMrt  these  defects; 
and  If  the  foreman  failed  in  this  particular 
in  his  duty,  and  the  accident  resulted  from 
his  negligence^  the  company  cannot  be  lia- 
bie."  The  Court:  "I  decline  to  affirm  this 
point" 

W.  S.  McLean  and  Thos.  H.  Atherton,  for 
appellant.  W.  J.  Wbltebouse,  Edward  A. 
Lynch,  and  John  T.  Lenahan,  for  appellee. 

PER  CURIAM.  The  testimony  Intro- 
duced by  the  litigants  required  the  submis- 
sion of  the  case  to  the  Jury.  It  follows  that 
If  there  was  no  error  in  the  charge,  or  in  the 
answers  to  the  defendant's  third,  sixth,  and 
seventh  points,  the  verdict  rendered,  and  the 
judgment  entered  thereon,  should  be  sustain- 
ed. An  examination  of  the  charge,  and  of 
the  answers  to  the  points  referred  to,  have 
not  convinced  us  of  error  In  either.  We 
therefore  dismiss  the  specifications,  and  af- 
firm the  Judgment 
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INJURY  TO  KHPLOYA-DBFECnVB  AP- 
PLIANCES. 

The  test  of  the  employer's  liability  for  the 
breaking  of  the  hoist  rope  to  a  cage  in  a  mine 
shaft,  whereby  an  employ^  was  killed,  la 
whether  the  rope  was  reasonably  safe  and  se- 
cure for  the  purpose  for  which  it  was  used. 

Appeal  from  court  of  common  pleas,  Ijd- 
seme  county. 

Action  by  John  Kennedy  against  the  Ald«i 
Coal  Company.    Judgment  for  plaintUf.    De- 
fendant api)eala.    Affirmed.       ^-^  , 
Digitized  byCjOOQlC 
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Tlie  cbarge  of  tbe  court  below  la  as  follows 
(Wncb,  F.  J.): 

"Tbis  acUoa  was  bronsrht  by  Mr.  TCennadj 
to  recova:  iamagm.  for  Injnijr  reaolttnc  in  tha 
deatb  of  Uls  son,  Thnmna,  trin  was  about 
twenty-tbiae  yaaues  of  ace  by  the  nsgUgeocc 
of  tbo  dafendant,  as  fiaiTu^  by  tbe  pininHff. 
Ne^^genes  bas  been  described,  briefly,  to  ha 
the  want  af  care  under  tba  elrcum8taaasB> 
Tbere  Is  no  definite,  fixed  rule.  In  <»der  to 
ascertain  wbether  there  was  negligence  upon 
tbe  part  of  the  defendant,  it  Is  first  neaeap 
aary  for  you  to  know  what  was  the  defend- 
ant's duty  to  Thomas  Kennedy;  otherwise  It 
would  be  very  difficult  to  ascertain  whether 
It  had  naglected  that  duty.  The  defendant  Is 
a  ceal-mlnlBs  company  at  Alden.  It  opemted 
at  least  two  shafts  at  Alden,  in  this  county. 
Y<Miii£  Kennedy  had  w(»ked  at  this  place  for 
tbe  defendant  running  cars,  working  on  tbe 
lift,  and  cutting  ice  for  about  a  year.  A  part 
«f  bis  duty  at  the  time  alleged  was  cutting 
loe  In  shaft  No.  2.  On  Cbrlstmas  morning, 
about  half  past  12,  wbile  he  and  John  Agnew 
were  descending  shaft  No.  2  upon  tbe  cage^ 
the  rope  attached  to  the  cage  broke,  the  cage 
was  precipitated  six  hundred  feet  ta  the  bot- 
tom of  the  shaft,  and  two  men  were  killed. 
It  la  claimed  by  plaintiff  that  the  defendant 
was  negligent  In  two  particulars:  First,  in 
not  turBiahlng  a  reasonably  safe  hoisting 
rope;  second,  in  proTldlng  an  Incompetent 
workman  as  engineer,  and  that  the  defendant 
knew  of  Us  inoompeCency.  First,  tiien,  what 
Is  tbe  <)nty  of  tbe  employer  to  bis  employd 
In  fuTnlAing  materlateT  In  brief,  It  Is  this: 
Tbe  employer  Is  not  bound  to  furnish  tbe  best 
made.  He  does  not  tosure  the  safety  of  his 
servant  oc  workman  while  ta  discharge  of 
Us  diitlec^  bat  It  is  his  duty  to  tsmlsh  a 
reasonably  safe  appliance,  including  a  rea- 
sonably safe  rope  for  the  purposes  for  which 
it  was  then  in  use.  Did  It  perform  this  duty 
to  Thomas  Kennedy?  You  are  to  deelde  up- 
on tbe  weight  of  tbe  credible  evidoiee  ad- 
duced taei&  The  testimony  tends  to  show 
three  wire  ropes  had  been  used  In  hoisting  at 
difTecent  times,  and  shortly  prior  to  this  ac- 
cident at  Mo.  1  shaft  these  ropes  had  beai 
taken  out  of  No.  1,  one  of  them  put  upon  a 
spindle,  and  the  other  laid  by  the  road  side. 
It  4s  not  the  province  nor  tbe  duty  of  the 
court  to  more  than  call  your  attention  to 
their  ccHidition.  The  first  question  that  arises 
is,  in  what  condition  was  the  rope  after- 
wards used  in  No.  2,  and  which  broke  at  the 
time  of  the  accident?  Was  it  one  of  these 
ropes  taken  from  M*.  IT  If  it  were  parts  of 
mate  than  one  rape  taken  from  No.  1,  what 
condition  were  the  ropes  In  when  taken  from 
No.  17  If  part  of  tbe  rope  taken  from  No.  1 
was  bad.  or  not  safe,  or  unraveled,  and  con- 
sidered unsafe  for  use,  were  those  bad  parts 
cut  oat  by  the  defendant's  servants?  and,  in 
splicing  the  rope  which  was  subsequently  used 
tat  No.  2,  did  they  only  splice  such  port  as 
was  good  and  safe?  The  pinch  of  tbe  ctae. 
It  seems,  rests  here.    The  mine  Tentflatfcm 


law  of  la^l  (section  18)  provld«s:  "The  rcvei 
shaU  be  carefully  examined  ewy  daiy  they 
ass  used  by  a  competent  pera<»  delegated  for 
tbat  purpose  and  any  defects  tbenein  found 
by  which  life  or  limb  msy  be  in  dang«  shall 
be  Immediately  remedied.'  If  Idie  sspe  is 
safe,  a  good  ens,  what  put  In  ^aee.  It  is  the 
duty  sf  ttM-  yeraon  who  is  delegated  tor  aadt 
Varpose  to  exsmln*  the  rope  daily,  stad,  if  hs 
neglect  Us  duty  in  this  particular,  and  an  ac- 
cident happen  to  th«  workmoo,  the  law 
would  consider  sndi  neglect  the  neglect  of  the 
Inspector,  the  man  whose  duty  it  was  to  ^- 
amine  the  rape  dally,  and  the  pecson  taijured 
by  Bsglect  at  the  inspector  could  not  recorer 
from  the  employer.  No  matter  though  yon 
may  think  this  a  harsh  rule,  it  is  the  law  la 
tUs  state,  and  this  court  anid  Jury  are  bound 
by  it  Therefore  I  csiU  your  attention  to  a 
careful  examination  of  what  was  the  condi- 
tion of  the  rope  at  the  time.  Mr.  Kennedy 
testified  he  theagfat  tbe  rope  was  reasonably 
safe.  Mr.  Bray,  who  was  there  for  twdvo 
years,  said  it  had  lost  half  of  Its  strength,  at 
that  time;  tbe  ordinary  life  of  a  rope  la  ancb 
a  place  Is  from  ten  to  twelve  months;  exam- 
ined this  in  the  open  fields,  and  It  was  weak- 
ened more  than  one-half.  Mr.  K.  N.  Smith 
testified  he  was  the  superintendent  of  thli 
company;  had  charge  of  the  place.  He  then 
Is  a  vice  principal;  in  other  words,  b*  stood 
in  the  place  of  tbe  cwnpany,  and  whatever 
knowledge  of  this  matter  Mr.  K.  N.  Smith 
had  was  the  knowledge  of  the  compaity.  This 
is  not  tb»  law  as  to  the  mine  boas,  fire  boas, 
or  assistant  superintendent  They  are  con- 
sidered fellow  workmen.  But  a  superin- 
tendent who  bos  diarva  of  everything,  is  a 
vice  prtodpal,  or  stsnds  in  place  of  tbe  emn- 
peny  Itself,  and  notice  to  him  is  no- 
tice to  the  company,  and  bis  act  In  this 
particular  Is  the  act  of  the  company.  Mr. 
Smith  also  testified  as  to  ttie  condttion  Vt 
tbe  rope  art  that  time.  Hence  tbe  importance 
of  ascertaining  first  wtaetfaer  these  ropes,  or 
any  part  of  them,  were  taken  out  of  No.  1, 
spliced,  and  put  in  No.  2,  and,  If  so,  what  was 
then  their  condition.  Tou  have  tbe  testimony 
of  Mr.  K.  N.  auMb,  of  the  master  medtanlc, 
Mr.  Kennedy,  of  Mr.  Bray,  and  several  oth- 
ers, as  to  what  they  believe  the  condition  of 
the  rope  at  that  time  was.  I  repeat  the  duty 
of  the  defendant  company  was  to  furnish  a 
reasonably  safe  rope  for  the  purposes  for 
which  It  was  used  in  No.  2.  It  had  no  right 
to  furnish  a  bad,  dangerous  rope,  and  was 
not  bound  to  furnish  the  very  best  rope 
which  could  be  bad. 

"The  next  contention  of  the  plaintHT  la 
that  he  is  entitled  to  recover  because  Mr. 
Blerley,  the  engineer,  was  not  a  competent 
fellow  workman.  The  rule  as  to  fallow 
workmen,  in  substance,  is  tills:  Where  two 
persmis  are  employed  by  one  employe  in 
the  same  work,  tor  the  negligence  of  one 
workman,  by  which  another  Is  Injured,  the 
employer  cannot  be  bdd  liable  in  damages. 
It  is  the  duty  of  tiie  company  to  furnish  a 
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fellow  workman  wbo  Is  reasonably  compe- 
tent to  perform  tJbe  duty  which  he  Is  to  dis- 
cbarge.   For  example,  Mr.  Bierleor  was  the 
eBgine«-,  whose  dnty  It  was  to  run  tlM  en- 
gine  and  hoist  and  lower  the  cages.     Usa- 
ally,  wiiea  one's  competency  Is  attacked.  It 
la  «n  the  grouad  that  he  has  not  sufficient 
knowledge  of  the  work;  has  not  had  «affl- 
dent  experience;  does  not  understand  the 
work.    This  is  not  alleged.    He  has  been  an 
engineer  for  many  years.    No  one  has  said 
be  was  not  a  skillful  engineer,  or  did  not 
understand  the  duties  of  his  employment  at 
the  time.     But  it  is  claimed  he  was  very 
deaf,  had  been  so  for  twenty  years,  and  by 
reason  of  deafness  was  unfitted  or  disquali- 
fied from  hearing  the  gong  or  signals.    It  is 
difficult  to  get  upon  record  for  review  the 
extent  of  this  man's  deafness.    I  may  say, 
however,  what  you  saw  and  heard  here,  Mr. 
Bierley  appeared  to  be  a  very  deaf  aoan,  and, 
tai  order  to  be  heard,  it  was  necessaxy  coua- 
k1  should  pat  their  mouths  close  to  bis  car, 
and  ^>eak  in  a  Tery  load  tone.    The  usval 
way  provided  by  law  for  showing  InGompe. 
tency  Is  by  the  geaeral  reputation  «t  a  man; 
produce  witnesses  to  show  th«y  knew  the 
man,  and  knew  he  fer  many  yeays  was  ie> 
garded  as  unqiiallfled  for  the  pleee.     The 
plaintiff  relies  upon  this:      His  datles  re- 
quired he  ahootd  ha:ve  good  bearing  in  order 
to  hear  the  beUa,  calia,  or  atgnala,  and  that 
Mt.  Snlth,  who  stands  in  the  place  of  the 
company,  knew  this,  because  Mr.  Smith  had 
talked  with  Ittm  about  the  kind  of  engine  in 
nse  there.    If  Mr.  Bmlth  and  Mr.  Btorley  did 
talk  tegetiier  befiore  this  acddoit,  do  yoo 
believe  from  the  evidence  Mr.  Smith  iBoat 
hare  knoiwn  Mr.  Bierley  was  very  deaf,  and. 
If  so  cfflicted,  do  you  believe  it  disqaaliSed 
him,  or  made  him  IncaiureteBt  to  act  as  an 
«Bghieer  at  this  place?     Could  Mr.  Smith 
have  talk«d  with  him  without  dlseoverlng 
he  was  deaf  T    If  yon  believe  Mr.  Smith  did 
talk  with  him,  and  dlacovered  the  affliction. 
It  is  evidence  as  to  his  incompetency.    Upon 
these  two  grounds,  or  either,  Ute  plaintiff 
asks  to  recover.    The  answer  of  the  idefend- 
ant  company  is  tiuit  the  rope  was  aaf&    You 
have  heard  the  testimony.    It  was  examined, 
they  claim,  by  a  gentleman  at  the  Railing 
tectory  in  New  Jersey,  and  the  testing  ma- 
chine showed  what  stratai  the  cope  would 
bear.  This  is  strong  evidence,    'ntere  is  <Kily 
a  piece  of  ten  or  twelve  feet  of  the  rope  here, 
and  a  rope  or  chain  is  no  stranger  than 
Its  weakest  part    Plaintiff  claims  the  acci- 
dent happened  wliUe  the  cage   was  going 
down;  that  Teung,  the  head  man,  was  watch- 
ing the  rope,  saw  no  slack  until  It  broke, 
and  heard  no  b^  although  he  had  expected 
one  if  the  men  on  the  cage  struck  ice.    Did 
they  strike  ice  before  the  rope  broke?     If 
80,  did  they  nej^eet  to  give  the  signal  to 
tiM  engineer  or  head  man  to  slack  or  stop? 
Beeanse.  if  they  entered  the  carriage  at  two 
hdls,  instead  of  tttree,— tooa  their  chances, 
— VltlitUI  cannet  recover.    Plaintiff  claims 


three  bells  were  rung.  There  is  evidence 
tfact  men.  were  upon  the  carriage,  and  by 
reason  of  Mr.  Bierley's  deafness  he  either 
did  not  hear  distinctly,  or  misunderstood. 
Young,  the  head  man,  teetlfled  the  rope  was 
taut  Willie  be  was  watching  carefully  for  the 
siptal,  and  none  was  given.  Defendant  con- 
tends but  two  bells  were  givm  at  the  re- 
quest of  tile  young  men,  which  was  notice 
to  the  oigineer  that  persons  were  not  up<»i 
the  cage,  and  he  could  nm  the  cage  as  he 
pleased,  either  fast  or  slow,  he  testified  lie 
ran  It  slowly  at  first,  and  then  a  Uttla 
faster  imtn  he  saw  the  rope  began  to  slacken. 
Though  the  rope  was  of  the  very  best  ma- 
terial, if  the  cage  lodged  in  an  obstruction 
of  lee,  the  rope  uncoiled,  gave  coasiderabto 
riack,  and  liefore  the  engineer  could  take  it 
up  the  carriage  broke  loose,  there  would 
be  an  unexpected  strain  upon  the  rope.  The 
company  is  not  compelled  to  provide  a  rope 
for  such  strain,  and  the  law  does  not  re- 
quire it  Therefore  the  importance  of  mak- 
ing careful  inquiry  whether  'there  were  three 
bells  given  (>r  only  two.  It  is  also  claimed 
by  the  defe.<:i<ant  that  these  two  men  were 
warned  or  afdvised  by  Mr.  Griffith  and  Mr. 
Smith,  the  mine  foreman,  some  time  before 
this  accident,  they  should  ran  tba  cage  up 
and  down  a  few  times  to  clear  the  shaft 
from  ice  before  entering  the  cage  for  the 
purpose  of  cutting  away  the  remainder  of 
the  lee,  and  they  should,  instead  of  cutting 
from  the  top  down,  cut  from  the  bottom  up. 
If  yon  iMlleve  the  rope  was  reasonably  safe 
for  the  purpose  for  which  it  wag 'used,  plain- 
tiff ought  not  to  recover  on  this  branch  of 
the  case,  because  the  company  did  all  It 
was  bound  to  do.  If  you  believe  the  rope 
was  not  reasonably  safe  and  secure  for  the 
iwrpose  for  which  it  was  used,  you  may  de- 
cide In  the  plalBtUTs  favor  on  this  question. 
As  compensation  for  the  duty  of  mainte- 
muDce  the  parent  has  a  right  to  a  minor's 
services  and  earnings  unless  such  right  has 
faem  releaaed  veUuitarily.  The  right  of 
the  parent  may,  in  certain  cases,  extend  to 
adult  children.  After  attaining  majority  the 
child  may  elect  to  remain  with  the  father  as 
bis  servant  and  be  supported  by  him;  and 
if.  In  such  case,  he  continue  to  live  with  the 
father,  the  father  will  be  liable  for  the  child's 
support  aad  entitled  to  his  wages.  The 
law  will  not  presume  any  change  of  the  ex- 
isting relations  of  parent  and  child  from  the 
mere  fact  that  the  child  is  twenty-one. 
Whether  emancipation  has  taken  place  or 
not  is  a  question  of  fact  snd  there  is  no 
evidence  here  that  emancipation  (that  is, 
giving  the  boy  his  freedom)  had  taken  place. 
If  you  decide  in  favor  of  the  plaintiff  for 
the  injury  to  the  boy  himself,  the  fnther  is 
entitled  to  nothing.  The  principle  of  law  is 
based  upon  the  theory  that  as  long  as  the 
boy  remains  at  home,  and  la  a  part  of  the 
family,  and  gives  his  wages  to  his  parents, 
he  is  the  same  as  If  he  were  under  age,  and 
for  injury  resulting  from  the  death  of  the 
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chOd  what  the  father  is  entitled  to  la  what 
the  aerrlceB  of  the  boy  were  worth,— what 
the  boy,  taking  Into  account  his  age^  hla 
physical  condition,  hli  occupation,  what  the 
evidence  showa  he  might  reasonably  expect 
in  the  future,  would  entitle  the  father  to. 
Nothing  for  sorrow,  nothing  for  grief,  noth- 
ing for  the  pain  or  siifTerlng  of  the  child  It- 
self, nor  for  the  grief  of  the  father  and 
mother.  The  law  places  the  right  to  re- 
cover upon  the  ground  of  compensation  only. 
Mr.  Kennedy  testified  that  he  Is  about  flfty- 
one  years  of  age;  that  his  boy  lived  at  home. 
You  have  heard  the  kind  and  character  of 
his  work,  and  also  the  boy's  quallflcatlons. 
In  case  you  determine  in  favor  of  the  plaln- 
tUt,  yon  will  take  all  these  matters  into  ac- 
connt,  and  take  into  account,  too,  what  the 
boy's  own  expenses  would  b&  How  long 
would  he  probably  remain  as  a  member  of 
the  family?  He  would  have  the  right  to 
emancipate  himself  at  any  time.  He  would 
have  the  right  to  go  off  and  work  by  him- 
self, or  to  marry,  or  separate  from  his  fath- 
er's family.  What  does  the  evidence  lead 
yon  reasonably  to  believe  upon  that  sub- 
ject? Do  you  believe,  from  the  evidence,  if 
this  unfortunate  accident  had  not  destroyed 
his  life,  he  would  have  remained  with  his 
father,  and  contributed  to  his  father's  sup- 
port, as  well  as  the  famOy's,  during  the  re-' 
malnder  of  his  father's  life?  You  are  not  to 
give  damages  In  the  way  of  punishment.  If 
you  return  a  verdict  In  favor  of  the  plain- 
tiff, it  should  be  compensation  under  the 
rules  which  I  have  laid  down,  and  nothing 
more.  If  you  return  a  verdict  In  favor  of 
the  defendant,  say,  'We  find  a  verdict  In 
favor  of  the  defendant.' " 

George  R.  McLean,  William  R.  Glbbona, 
and  William  S.  McLean,  for  appellant  John 
T.  Lenahan   and  W.  H.  Hlnes,  for  appellee. 

PER  GURIAM.  We  do  not  discover  any 
material  error  In  any  of  the  rulings  of  the 
court,  and  we  do  not  find  in  the  testimony 
any  warrant  for  an  Instruction  to  the  Jury 
to  render  a  verdict  for  the  defendant  The 
case  was  clearly  for  the  determination  of 
the  Jury  upon  the  evidence,  and  there  was 
nothhig  in  the  charge  of  the  court  which 
would  Justify  the  setting  aside  of  the  verdict 
or  of  the  Judgment  entered  thereon.  The  as- 
signments are  therefore  dismissed,  and  the 
Judgment  Is  affirmed. 


ROOS  T.  PHILADELPHIA,  W.  A  B.  R.  00. 

(Supreme  Court  of   Pennsylvania.    May  27, 

1901.) 

CARRIKR  OF  OOODS-STIPtniATION  AS  TO 
INSURANCE. 

1.  Stipulation  In  a  contract  to  carry  goods 
that,  in  case  of  damage  through  the  carrier's 
negligence.  It  shall  have  the  benefit  of  any  In- 
surance effected  on  the  goods,  is  valid,  so  as 
to  entitle  the  carrier  to  a  deduction  for  in- 
surance paid  the  shipper. 


2.  Whether  there  was  a  loan  or  a  payment 
on  account  of  insurance  is  a  question  for  the 
Jury,  though  insured  gave  a  receipt  reciting 
that  he  had  borrowed  and  received  from  the 
president  and  directors  of  the  insurance  com- 
pany $80&.52,  being  a  loan  pending  determina- 
tion whether  the  loss  on  goods  shipped  by 
derailment  of  cars  was  a  loss  for  wmch  the 
carrier  should  be  held  liable,  and  that  the 
money  should  be  returned  if  the  carrier  dioold 
be  held  liable:  there  also  being  evidence  that 
S80O.62  was  the  exact  amount  of  the  Insurer's 
liability  on  account  of  insurance  given  the 
shipper  on  the  goods. 

Appeal  from  superior  court 

Action  by  Helen  V.  Roos  against  the  Phil- 
adelphia, Wilmington  &  Baltimore  Railroad 
Company  for  damages  to  goods  shipped  by 
plaintiff.  From  a  Judgment  of  the  superior 
court  affirming  a  Judgment  for  plaintiff  for 
part  only  of  her  claim,  she  appeals.  Af- 
firmed. 

The  following  Is  the  opinion  of  the  supe- 
rior court:  "The  plaintiff  delivered  certain 
household  goods  to  the  Northern  Central 
Railroad  Company  at  Baltimore,  Maryland, 
for  transportation  to  Greenville,  New  Hamp- 
shire. The  Northern  Central  Railroad  Com- 
pany received  the  freight  charges,  and  de- 
livered the  goods  to  the  defendant  company, 
a  connecting  carrier;  but  while  In  transit  to 
their  destination  on  the  latter  road  they  were 
damaged  by  the  derailing  of  the  car  in  which 
they  were  bemg  transported.  At  the  time 
the  goods  were  received  by  the  Northern 
Central  Railroad  Company,  it  dellva«d  to 
the  consignor  a  nonnegotlable  ahlmlng  re- 
ceipt which  provided  that  It  would  'trans- 
port the  herein-named  merchandise  with  all 
due  care  and  dispatch  to  Its  destination,  or 
to  the  terminus  of  Its  line  In  the  direction  of 
destination,  and  tender  It  to  the  consignee 
or  connecting  carrier,  *  *  •  and  in  case 
of  damage  through  the  negligence  of  the 
carrier'a  servants  shall  pay  a  part  assess- 
ment of  same,  the  carrier  to  have  the  full 
benefit  of  any  Insurance  that  may  have  been 
effected  upon  or  on  account  of  said  goods.' 
The  Insurance  Company  of  North  America 
insured  the  plaintiff  in  the  sum  of  $2,000 
against  damage  to  the  goods  while  in  trans- 
it After  the  delivery  of  the  damaged  goods 
to  the  plaintiff,  and  before  an  adjustment 
was  made  of  the  claim  for  damages  against 
the  defendant  company,  she  negotiated  with 
the  Insurance  company,  and  received  of  it 
$800.62,  for  which  she  receipted  In  the  fol- 
lowing form:  'Philadelphia,  Oct  4.  1893. 
Borrowed  and  received  from  the  president 
and  dh-ectors  of  the  Insurance  Company  of 
North  America  of  Philadelphia,  Pennsyl- 
vania, the  sum  of  eight  hundred  and  nine 
and  (Vioo  ($809.52)  dollars,  bebig  a  loan 
pending  the  investigation  and  determination 
whether  the  loss  on  sundry  articles  of  house- 
hold furniture  (per  schedule  on  file  in  the 
office  of  this  company)  damaged  and  destroy- 
ed by  derailment  of  cars  at  Red  Mill  croas- 
ing,  near  Blkton  Maryland,  on  the  Philadel- 
phia &  Baltimore  Railroad,  shipped  from 
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Baltlmora  on  or  about  July  16,  1883,  bound 
for  OreenTllle,  New  Hampshire,  Is  a  loss  tor 
vblch  the  canter  should  be  held  liable;  and, 
U  the  carrier  should  be  held  liable,  the  un- 
dersigned agrees  to  return  to  the  said  pres- 
ident and  directors  the  amount  thus  loaned, 
when  and  to  the  same  extent  same  shall  be 
recoyered  from  the  carrier.'  The  railroad 
comi>any  contended  that  the  claim  for  dam- 
ages was  much  more  than  It  should  rightly 
be,  and  that  the  company  was  entitled,  as  a 
credit  on  the  claim  when  properly  adjusted, 
to  the  amount  which  the  plaintiff  had  receiv- 
ed from  the  insurance  company.  It  urged 
that  that  money  ($809.62)  was  paid  by  the 
insurance  company,  not  as  a  bona  fide  loan, 
as  It  purported  to  be,  but  as  an  adjustment 
and  payment  of  an  ascertained  loss  under  Its 
policy.  The  jury  returned  a  yerdlct  for  the 
plalntur  In  the  sum  of  $888.81,  and  she  brings 
this  appeal.  It  Is  settled  that  In  Pennsyl- 
rania  a  common  carrier  may  limit  Its  lia- 
bility by  the  terms  of  a  special  contract;  but 
it  is  equally  well  settled,  as  an  exception 
resting  on  grounds  of  public  policy,  that  by 
such  a  limitation  a  common  carrier  may  not 
be  relieved  from  liability  for  Its  own  neg- 
ligence. Kailroad  Ca  ▼.  Ralordon,  118  Pa. 
577,  13  AtL  324;  AUam  t.  Bailroad  Co.,  183 
Pa.  174,  38  AtL  708.  38  L.  B.  A.  635.  It  was 
a  voluntary  act  on  the  part  of  the  plaintiff 
to  secure  insurance  In  any  amount  on  the 
goods,  and,  the  damage  being  shown  to  be  of 
a  nature  to  make  the  Insurance  company 
liable  to  her,  after  payment  to  her  of  such 
damages  the  insurance  benefit  clause  in  the 
■hipping  receipt  became  operative  in  favor  of 
the  railroad  company.  The  policy  of  insui^ 
anoe  ia  not  printed,  and  we  assume  that  It 
was  Intended  to  cover  loss  or  damage  to  the 
goods  while  in  the  hands  of  the  carrier.  In 
this  transaction  the  money  paid  was  called 
a  loan,  and  whether  it  was  a  loan  or  an  ad- 
justment of  the  loss  is  the  vital  question  at 
issue.  Under  the  contract  the  carrier  was  to 
have  the  benefit  of  any  insurance  effected  on 
the  property,  and  the  plaintiff  could  not 
claim  from  the  carrier  and  the  insurance 
company  a  greater  amount  than  the  damage 
she  really  suffered.  The  learned  trial  Judge 
instrocted  the  jury,  viz.:  'That  was  a  law- 
ful contract  The  railroad  company  bad  a 
right  to  make  the  agreement;  and  if  you  are 
of  the  opinion  that  the  insurance  company 
paid  $809  as  an  adjostment  of  the  loss,  but 
with  a  string  to  it,  nevertheless  it  was  a  pay- 
ment, and  It  ought  to  be  deducted  out  of  the 
$1,700;  and  the  insurance  company,  which  is 
tn  the  business  of  taking  risks  like  this,  ought 
to  be  held.  If  you  do  not  believe,  however, 
fliat  the  Insurance  company's  payment  was 
an  adjustment  and  the  payment  of  a  loss, 
but  was  a  bona  Ilde  loan  outside  and  inde- 
pendent of  any  Insurance  matter,  then  it 
ought  not  to  be  deducted.'  Under  the  sign- 
ed admission  of  counsel  It  was  proper  to  re- 
ceive In  evidence  the  borrowed  and  received 
receipt,  w  M  to  slunr  the  receipt  of  the 


money  by  the  plaintiff,  and,  with  the  other 
evidence  In  the  case,  to  determine  the  char- 
acter of  that  payment  It  did  not  stand  ■• 
the  only  evidence  of  the  payment  The  la- 
Burance  company,  speaking  through  its 
agent  said:  'We  took  her  loss  to  be  $1,700> 
We  bad  $2,000  insurance  on  property  valued 
at  $4,200,— thereabouts,— and  loaned  her 
$808JS2  on  the  proportion  of  seventeen  to  the 
amount  of  the  value.'  It  was  a  significant 
fact  that  the  amount  paid  was  the  exact 
sum  total  of  her  claim  against  the  insurance 
company.  The  counsel  of  the  Insurance 
company  was  selected  by  the  plaintiff  to  se- 
cure the  whole  loss  from  the  carrier,  and 
that  company  furnished  witnesses  to  support 
her  claim.  If  the  carrier  could  be  made  to 
bear  the  whole  burden,  the  Insurance  com- 
pany would  be  entirely  relieved  from  the 
risk  It  assumed,  and  the  stipulation  in  the 
Insurance  benefit  clause  in  the  shipping  re- 
ceipt woold  be  rendered  valueless  to  the  car- 
rier through  an  unfair  combination  of  the 
owner  and  the  insurance  ccmipany,  whicb 
would  be  manifestly  nnjust  and  unreason- 
able, as  the  contract  provided  that  the  car- 
rier should  pay  a  just  assessment  of  the 
damage,  and  have  full  benefit  of  any  Insur- 
ance effected  on  the  goods.  The  construc- 
tion of  the  receipt  as  a  writing  was  for  the 
court  but  it  was  to  be  considered  with  the 
other  evidence,  and  the  Jury  was  so  instruct- 
ed. If  the  payment  was  a  bona  fide  loan 
outside  and  independent  of  any  Insurance 
matter,  the  amount  should  not  be  deducted.  - 
This  was  the  plaintiff's  contention,  and  it 
was  what  the  receipt  purported;  but  if,  as 
the  defoidant  insisted,  It  was  an  adjustment 
of  the  loss,  it  was  a  payment  which  the  car- 
tl&c,  under  the  insurance  benefit  clause,  was 
entitled  to  bave  considered.  This  fact  was 
properly  left  to  the  Jury  to  determine.  We 
do  not  think  tne  cases  of  The  Ouiding  Btar 
(I>.  O.)  63  Fed.  83G,  and  The  Propeller  Monti- 
cello  V.  MoIUson,  17  How.  162,  16  L.  Ed.  68, 
are  applicable  to  this  one,  as  in  neither  case 
was  there,  as  here,  anagreementthatthecar- 
rler  should  have  the  benefit  of  Insurance  ef- 
fected by  the  owner.  In  Inman  v.  Railway 
Co.,  129  U.S.  128,  9  Sup.  Ct  249,  32  L.  Ed.  612, 
the  moaej  had  not  been  In  fact  paid  to  the 
owner  by  the  Insurance  company  at  the  time 
of  trial,  so  that  in  that  Issue  it  could  not  be 
determined  how  much  should  be  credited; 
bnt  the  supreme  court  recognised  such  right 
after  payment  had  been  made  by  saying  that 
'by  Its  [bill  of  lading]  terms  the  plalnUffs 
were  not  compelled  to  insure  for  the  beneflfe 
of  the  railroad  company,  but  if  they  had  in- 
surance at  the  time  of  the  loss,  which  they 
could  make  available  to  the  carrier,  or 
which,  before  bringing  suit  against  the  com- 
pany, they  had  collected  without  condition, 
then,  if  they  had  wrongfully  refused  to  al- 
low the  carrier  the  benefit  of  the  insurance^ 
such  a  counterclaim  might  be  sustained;  oth- 
erwise not'  No  contest  between  the  two  In- 
surers Is  now  before  the  court    Is  Ph.nnix. 
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IBS.  Co.  ▼.  Brie  A  W.  Transp.  Ckn.,  117  U.  8. 
412,  6  Sap.  Ot  Tea  1170,  29  li.  Bd.  838,  tb« 
^aatgprer^y  mui  between  the  insoEsnce  eenk- 
pKoj  and  the  carrlor,  and  the  qneetl<m  pr*> 
Mated  for  decialMi  was  wbettaur  the  right  of 
-tlie  shipper  to  recorer  against  the  cairier 
was  not  extingitlahed  to  the  extent  to  which 
Ms  loaa  had  been  paid  bj  the  iiuarer.  U  so, 
•abrogation  must  necessarily  be  refnsed;  sad 
It  was  refnsed  for  this  reason.  In  Insur- 
ance Co.  T.  Morae,  160  U.  S.  99,  14  Sop.  Ot 
9S,  87  L.  Bd.  1018,  it  was  held  that  in  case 
«t  loss  the  carrier  is'  primarily  liable  to  the 
«Upt^r.  aaod  the  posltliHi  of  Insarer  la  snl>- 
vtantlally  Oiat  of  a  sorety.  The  insurer  can 
recorer,  nttve  payment  of  a  loss,  by  subroga- 
tion to  the  rights  of  the  shipi>er,  but  upon  no 
-other  gronad;  so  that  whatever  amonnts  to 
«n  eztingulshineat  of  the  rights  ot  actloo  ot 
^le  shipper  against  the  carrier  aaust  defeat 
the  insvrei's  right  to  subrogation.  In  Wll- 
todK  T.  Railroad  Co.,  166  Pa.  184,  SO  Atl.  948. 
27  L.  R.  A.  228,  the  only  question  was,  will 
-the  courts  compel  the  performance  of  a  con- 
tract between  the  shipper  and  carrier  re- 
^lutrlng  tlM  shipper  to  protect  the  carrier 
against  the  eonaequences  of  its  own  negli- 
gence? It  was  held  that  ti>e  carrier  could 
not  compel  the  shipper  to  release  it,  and  stip- 
olate  tor  complete  immnnity  from  the  eou- 
-ceqnences  of  the  negligence  and  fraud  of 
Mmself  or  Ms  setrants  and  employes,  be- 
oause  it  wwnld  be  contrary  to  public  policy. 
'The  assignments  of  error  are  overruled,  and 
'the  Judgment  te  alBrmed." 

Horace  L.  Cheyaey  and  John  Frederick 
iMwla,  for  appellant.  Edwin.  Jaquett  Sellers 
and  David  W.  Sellers,  for  appellee. 

PER  CURIAM.  Ttiis  Judgment  is  atBnn- 
«d  on  the  ofiialon  of  the  superior  court. 


In   re  OAKDNBR'S   BSTATB.      Appeal    «< 

OARDNER  et  al.    Appeal  of  BROTH- 

HRIJNE  et  aL    Appeal  of  SIONB. 

^Supreme  Oonrt  of  Pennsylvania.    May  27, 
190L) 

ZaCBClTTOHS— BXTENDINO    NOTB— CONVJilRSION 
OF   RHALTY— NOVATIOK. 

1.  The  extension  by  executors  of  a  note  due 
-testator  on  the  personal  security  of  the  debtor, 
he  beioK  solvent  at  its  maturity,  is  at  their 
-own  risks. 

2.  The  sale  by  testator  of  limestone  in  place, 
to  be  paid  for  by  royalties  aa  it  was  removed, 
is  a  conversion  of  the  realty  into  personalty, 
so  that  royalties  accruing  after  testator's 
death  are  payable  to  his  executor  for  the  pay- 
ment of  debts,  and  not  to  testator's  widow 
jind  children  as  devisees. 

3.  There  is  no  novation,  where,  after  death 
«t  a  member  of  a  banking  firm,  the  articles  of 
which  provided  the  partnership  should  not  be 
dissolved  by  the  death  of  a  member,  tnit  that 
4he  legatees  of  his  interest  mi^t  continue  it 
in  the  partnership,  new  certificates  were  taken 
for  old  deposits,  the  business  being  prosecuted 
as  before,  in  the  same  name,  depositors  being 
.aasnrsd  tnat  there  was  no  change  la  tiie  firm. 


and  the  leaateas  Mmalnlng  sHent  and  appar- 
antly  electug  to  poatinne  his  interest  ia  the 
basiness. 

Appeal  trom  orphans'  court,  Blair  county. 

In  the  matter  of  the  astata  o(  Janan  Gard- 
ner, deceaaed.  From  the  decree  OYemiUng  | 
the  CKceptloBS  ot  Anna.  P.  GUrdner  and  oth- 
ers, executors,  to  the  report  of  the  aoditoi 
dJstributliv  the  money  in  their  hands,  and 
surcharging  them,  they  appeaL  Martha  G. 
Brotherllne  and  others,  and  A.  T.  Stone  also 
appeal.    AfBlrmed. 

The  following  are  ttie  opiniana  in  part  ot 
the  auditor  and  ot  the  cevit  ImIow: 

Auditor's  opinion:  "The  additlanal  excep- 
tion filed  by  leave  of  coort:  That  the  ac- 
countants should  be  sorchaiged  with  the 
aam  of  five  thovsand  dollars  and  interest 
being  tue  amoimt  of  a  certain  promissory 
note  due  to  the  testator  by  William  Jack,  tor 
which  they  Improperly  took  credit  in  their 
account  aa  uncollectible.'  The  testimony 
taken  on  this  exception  shows:  That  when 
this  note  came  into  the  hands  of  the  ac- 
countants, William  Jack,  the  debtor,  was  the 
owner  of  considerable  real  estate;  also  ot  a 
large  amount  of  stock  in  the  First  National 
Bank  of  Hollidaysburg,  and  a  partner  in  the 
banking  firm  ot  Gardner,  Morrow  A  Co.;  and 
tbat  he  had  the  confidence  ot  the  peo^e,  and 
stood  high  in  liie  flnaneial  cirdas  et  the 
community,  and  ttiat  he  so  continued  for 
about  two  years  and  a  half  after  account- 
ants came  into  poasesirton  of  this  note.  That 
accouBtanta  collected  the  interest  on  this 
note  up  to  the  maturity  ot  the  same^  and  at 
that  time  renewed  the  sense  without  taking 
any  security  other  than  the  perseaal  respon- 
sibility of  the  maker.  The  accovntants  ex- 
cuse tti^r  nencoUectioB  of  this  note  on  the 
ground,  first,  ot  the  tact  that  tiie  testator 
had  taken  such  seevrity,  and  that  the  debt- 
or's financial  reputation  was  of  aoeh  a  high 
character,  and  also  tor  tlie  reason  that  they, 
behrg  the  sole  legatees  and  devisees  of  his 
estate,  with  the  exception  of  a  few  general 
lagades,  considered  it  as  their  own  property, 
not  being  aware  of  any  Indebtednees  of  the 
eatate.  The  auditor  is  of  the  opinion  that 
the  accountants  did  not  exercise  good  Judg- 
ment or  ordinary  prudence  when  they  re- 
loaned  the  money  to  William  Jack  upon  bis 
promissory  note,  the  only  guaranty  of  pay- 
ment being  the  Individual  respeBsibllity  of 
the  maker.  There  might  have  been  some 
rcascm  to  excuse  accountants  liad  this  loas 
occurred  during  the  first  year,  but,  when 
they  virtually  made  a  new  loan  upon  such 
security,  tbey  tailed  in  the  propor  exercise 
of  their  duties.  This  is  ruled  In  several 
cases,  the  court  saying  that  an  executor  wlio 
loans  money  of  the  estate  npon  the  Imhtow- 
el's  personal  security  does  so  at  hla  own 
risk.'  Hemphfll's  Appeal,  18  Pa.  306;  Wil- 
liams' Appeal,  116  Pa.  05,  106,  9  Att.  47S: 
Frankenhaus'  Appeal,  4  Wkly  Notes  Oaa.  873. 
It  an  administrator,  ot  other  trustee^  Invems 
the  trust  funds  with  a  private  bu^er  with- 
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out  an  order  of  court  b«t  in  e»ed  faith,  and 
under  advure  of  counaeL  be  must  sufFec  a  Ion 
nwilHng  trtau  the  iiaohremcy  «f  the  buak«» 
vma  ttumgh  tbB  latttor  iraa  In  undoubted 
credit  at  tte  time  eC  the  loan.    Baer'a-  Ap- 
peal. IST  Fa.  aw,  18  AU.  1,  4  L.  £.  A.  608L 
n«y  further  eaj  tiiat  aBfaeequent  events 
baTe  abown  that  WUUam  Jack  iraa  In  a  po- 
sition to  hare  rautfeeead  Judgment  bad  be 
been  preesed  for  ibe  paym^it  of  this  note, 
and  from  -wibat  is  netw  known,  he  was,  at  tbe 
death  of  James  Gardxtec,  in  an  Insolroit  con- 
dttkui.    Xbe  answer  to  tbla  cotrtentiaB  la,  had 
tber  made  the  ^Cort  to  collect  the  note,  and 
tbssa.  Caned,  ttietr  daiai  for  credit  maid  bsy« 
been  well  feuoded;  but  tbla  tbay  failed  to  do. 
They  osed  ao  eftart  whatever,  and  it  la  a<a. 
enreaaonable  to  aay  tb&t  Wllllain  Jack,  oc- 
cupying the  high  poaltion  he  did  for  nearly 
two  yeaiB  and  a  half  after  decedent'a  death, 
bad  be  been  regnested,  would  hare  found 
the  meana  to  pay.    At  all  eventa,  no  effort 
was  made  to  collect  the  note.      'It  la  tbe 
4nty  of  an  adminlatrator,'  ^c.,  'to  convert 
the  personal  property  of  tibe  decedott  within 
a  year  after  granting  of  letters.    If  there  la 
delay  and  loaa,  they   will  be  aurcbarged.' 
Markel'a  Appeal.  131  Pa.  684,  18  Atl.  SBl. 
An  accerimtant  aasst  oae  aU  meana  and  er- 
-eiy  effort  to  protect  the  estate  from  loss  that 
the  law  piacea  in  his  hands,  and  to  be  dili- 
gent In  tbe  eollectlan  of  all  debta  due  the 
vtate.    If  loss  result  from  his  neglect  In  this 
particular,    he    is    responsible.      Brewster. 
Ocph.  Ct.  Frac.  1  4158;  SHaeBbise  t.  Elsen- 
blae,  4   Watts,   156.     They   cannot  excuse 
themaelyes  on  tbe  ground  that,  supposing 
there  were  no  debts,  and  that  they  were  prac- 
tically the  owners  of  tbe  whole  estate,  they 
were  Justified  In  not  being  mere  diligent.    It 
la  the  duty  of  an  adminlatrator  to  collect  all 
tbe  assete  of  tbe  estate,  so  that  be  may  be 
enabled    to    meet    the    payment    of    debta 
against  tbe  estate;     He  would  certainly  be 
delinqneat  in  tbe  discharge  of  bis  duties  if 
he  were  to  wait  until  all  claioia  agalnat  the 
estate  aball  have  been  presented,  and  the  ag- 
gregate  amount    thereof    ascertained,    and 
then,  and  not  before,  set  about  tbe  collection 
«r  asKts.    He  must  nmve  diligently  In  col- 
lecting the  assets  of  tbe  estate,  for,  for  aught 
he  knows,  it  may  require  the  whole  of  the  es- 
tate to  pay  debts.     An  administrator  who 
failed  to  show  that  be  had  made  every  ef- 
fort to  collect  a  note  for  six  montliB  after  it 
became  dne,  and  which  was  collectible  when 
It  became  due,  waa  guilty  of  negligence.    In 
Te  Estate  of  Johnston,  9  Watts  &  S.  107.   The 
taattanony  offered  by  accountanta  shows  Wil- 
Uam  JadE  to  Juive  been  solvent  at  the  date 
ef  the  maturity  of  this  note.     The  auditor, 
<Bder  tbe  above  rulings  and  tlie  evidence 
nbmltted,  is  of  the  opinion  that  this  excei>- 
Hon  must  be  suatained,  and  accountants  sur- 
<!haTged  as  follows:     Note,   William  Jack, 
1B.0Q0.    Interest  to  December  13,  1889." 

Optaiion  of  the  court  below:    "Tbe  auditor 
**(ins  to  have  eierdsed  great  care  in  the 


large  amo«at  of  work  doue  by  him  on  this 
caa^  and  ha«  ptsesented  the  result  in  a  clear 
r^wrt,  which  auma  up  all  the  facta  and  bis 
views  on  tbe  law  in  a  satisfactory  and.  In- 
telllgait  aMuonw.  A  number  of  exceptions 
to  bis  report  were  filed,  which  may  be  clas- 
sified aa  foUowa:  (1)  To  the  surcharge  of 
the  aeconntants  with  tbe  anuftint  of  tbe  note 
of  William  Jack.  (Ji)  To  tbe  surcharge  of 
the  accountants  with  the  royalties  collected 
for  llmeatone  aold  by  Jamas  Oardaer,  de- 
oaased.  (8|)  To  tbe  allowance  of  the  daiaas 
of  those  ereditora  of  the  old  banking  firm  of 
Gardner,  Morrow  &  Co..  who  bold  certifi- 
cates laaucd  aince  tbe  death  of  Oaxdner,  but 
which  represent  meneya  deposited  prior 
tharata;  tbe  ground  of  objection  being  that 
tbe  doctrine  of  novation  applies,  and,  be- 
cauae  this  class  of  creditors  accepted  new 
oertiflcates  in  lien  of  those  originally  rectfr- 
ed  in  the  lifetime  of  Gardner,  they  must  be 
excluded  from  participation  in  this  fund, 
arialng,  as  U  doea^  from  tbe  individual  estate 
of  Jas.  Gardner,  deceased.  (4)  To  the  amount 
of  the  auditor's  fee.  We  think  the  auditor 
la  fully  sustained  by  tbe  facts  and  antbori- 
ties  In  charging  the  accountanta  with  the 
amoant  of  the  Jack  note.  It  is  not  neces- 
sary, we  think,  to  elaborate  discussion  on 
this  subject  Under  tbe  exceptions  to  the 
sarcharge  for  reyattleB  derlv<ed  from  salea  of 
limestoae  mede  by  tbe  decadent  it  Is  conced- 
ed by  counsel  representing  the  estate  that 
tbe  aoBtracts  hi  these  transactions  were 
sales  which,  for  some  purposes,  at  leaat,  ef- 
fected a  ceaverslon  of  the  realty  into  per- 
aonalty:  but  it  Is  the  same  time  contended 
that,  aa  to  creditors,  there  was  no  conver- 
sion. The  cases  of  Leiper's  Ex'rs  v.  Irvine, 
3S  Fa.  54)  and  Fryer  v.  Aisbell,  84  Fa.  521, 
are  reUed  en  to  sustain  the  distinction.  Tbe 
substance  of  those  cases,  as  we  read  them, 
in  so  far  as  they  apply  to  the  question  now 
before  us  Is  that;  wlille  a  mere  agreement 
feir  the  sale  of  real  estate  operates,  as  be- 
tween the  parties,  as  a  conversion  of  the 
land  into  money,  it  does  not  have  that  effect 
as  agaiaat  creditors,  so  as  to  deprive  them 
of  liens  they  may  have  secured  thereon.  In 
the  first  case  mentloiMd  tbe  contract  was 
rescinded,  and  the  title  never  passed.  But 
ours  is  not  an  agreement  to  aell  and  convey, 
but  an  absolute  sale,  fully  executed,  wholly 
devesting  tbe  title  of  Gardner  In  the  lime- 
stone during  his  lifetime,  and  Immediately 
upon  the  execution  of  the  contracU,  for  all 
purposes  and  for  all  parties  concerned,  ex- 
cepting only  the  payment  of  tbe  consider- 
ation. Nothing  remained  to  be  done  but  the 
payment  of  the  purchase  money;  and  its 
postponement  until  It  could  be  measured  and 
ascertained  by  the  royalties,  as  the  limestone 
should  be  removed,  certelnly  could  not  af- 
fect the  question  of  conversion.  From  the 
moment  of  such  sales  the  vendor's  Interest 
ceased  to  be  realty,  and  became  a  mere  per- 
sonal demand  for  the  consideration— tbe  roy- 
alties.   If  a  conversion,  aa  it  might  affect 
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creditors,  did  not  occur  when  the  tltie  be- 
came fully  vested  In  tHe  vendees,  it  is  dlflQ- 
cnlt  to  conceive  at  what  stage  it  could  be 
safely  asserted  to  be  complete.  The  dis- 
tinction embodied  in  the  cases  cited  and  kin- 
dred authorities  does  not,  therefore,  as  it 
seems  to  us,  apply.  The  royalties  were  pay- 
able to  the  executors  for  all  legal  purposes 
of  the  estate,  including  the  payment  of  debts 
of  the  decedent;  and  not  to  his  widow  and 
sons  as  devisees.  Bender  v.  Luckenbacb, 
162  Pa.  18,  29  Atl.  295.  It  was  also  argued 
on  behalf  of  Mrs.  Gardner,  in  view  of  the 
theory  based  on  the  cases  above  mentioned, 
that,  there  being  no  conversion  as  to  cred- 
itors, it  followed,  by  virtue  of  the  act  of  Feb- 
ruary 24, 1834,  and  Its  supplement  of  June  8, 
1893,  that  the  debts  ceased  to  be  liens  on  the 
fund  coming  from  the  royalties  at  the  end  of 
two  years  from  April  5,  1894,  the  date  of 
Gardner's  death.  But,  if  there  was  a  change 
of  title,  and  hence  a  conversion,  as  the  au- 
ditor has  found,  and  as  we  maintain,  the 
lien  of  the  debts  is  not  limited  by  the  stat- 
ute. McWilllams'  Appeal,  117  Pa.  Ill,  11 
AtL  883.  If  the  royalties  were  personalty, 
they  became,  immediately  upon  the  dece- 
dent's death,  assets  for  the  payment  of  his 
debts,  and  could  not  be  freed  of  their  Hen  by 
the  lapse  of  two  years'  time.  In  re  Estate 
of  Mustln,  194  Pa.  437,  45  Aa  813.  And  In 
that  case  the  lien  continued  for  six  years, 
in  accordance  with  York's  Appeal,  110  Pa. 
69,  1  Aa  162.  2  Afl.  66.  The  auditor  has 
considered  quite  fully  the  doctrine  of  nova- 
tion as  it  affects  this  case,  and  which  It  is  so 
earnestly  contended  should  be  ajfplled  to  the 
claims  of  those  creditors  of  the  banking 
house  of  Gardner,  Morrow  &  Co.,  prior  to 
Gardner's  death,  who  subsequently  received 
new  certificates  for  deposits  with  the  old 
concern.  He  has  found  as  a  fact  that  the 
articles  of  co-partnership  of  that  firm  'pro- 
vided, inter  alia,  that  the  partnership  should 
not  be  dissolved  by  the  death  of  a  partner, 
but  that  his  executors,  administrators,  or 
legatees  of  his  interest,  might  continue  the 
same  In  the  partnership.'  He  also  finds  that 
Jas.  Gardner  died  April  5,  1894,  but  that  no 
steps  were  taken  by  the  legal  representatives 
of  Gardner  or  by  the  firm  to  settle  and  close 
out  his  interest  in  the  firm's  business  prior 
to  its  assignment  in  trust  for  creditors;  that, 
after  bis  death,  creditors  were  notified  that 
his  interest  remained  in  the  business;  that 
the  banking  business  was  prosecuted  there- 
after Just  as  before,  hi  the  same  rooms,  with 
the  same  books  and  blank  forms,  using  the 
same  firm  name,  during  all  of  which  time 
the  widow  and  sons  of  the  decedent  remain- 
ed silent,  and  to  all  appearances  elected,  on 
behalf  of  the  estate,  to  continue  his  Interest 
in  the  business.  Under  these  circumstances 
the  firm  was  not  necessarily  dissolved  by  the 
death  of  Gardner,  but  his  estate  may  be 
treated  as  having  remained  in,  by  the  elec- 
tion of  his  legal  representatives,  in  pursu- 
ance of  the  terms  of  the  contract  of  co-part- 


nership. Evans  T.  Watts,  102  Pa.  112,  43 
AtL  464.  Whilst  changes  In  the  membership 
of  firms,  especially  where  the  new  concent 
assumes  the  liabilities  of  the  old,  afford  fa- 
miliar illustrations  of  the  principle  of  nova- 
tion, yet  in  such  cases  It  must  be  at  least 
known  by  the  creditor  that  there  has  in  fact 
been  a  change  of  partners,  and  it  must  aiH 
pear  that  there  was  an  Intention  on  his  part 
to  accept  the  obligation  of  the  new  firm,  and 
discharge  the  old.  If  an  obligation  Is  sub- 
stituted bearing  the  signature  of  a  different 
debtor,  the  law  may  presume  such  knowl- 
edge, and  the  consequent  intention  to  release 
the  original  debtor.  But  here  the  Ideatical 
firm  name  was  signed  to  the  new  certift- 
cates,  coupled  with  the  assurance  that  no 
change  in  the  firm  had  occurred  by  the  de- 
cedent's death.  C!ouid  it  be  assumed  that 
they  Icnew  his  Interest  had  been  withdrawn, 
if  In  fact  It  was,  and  Intended  to  look  for 
security  to  the  liability  of  the  remaining 
partners  aloneT  We  agree  with  the  auditw 
that  the  burden  of  showing  such  knowledge 
and  intention  rests  on  those  who  allege  it. 
There  Is  no  proof  tending  to  establish  the 
fact  On  the  contrary,  all  the  acts  of  the 
new  concern  clearly  indicate  that  Its  mem- 
bers implicitly  believed  that  Gardner's  es- 
tate was  still  connected  with  the  business  as 
fully  as  any  of  their  own  number,  and,  as 
already  shown,  th^  had  ample  reason  to 
think  so.  To  say  they  did  not,  wonld  be  to 
allege  they  practiced  a  deliberate  fraud  on 
the  creditors  when  they  informed  them  the 
firm  remained  unchanged.  If  neither  the 
active  members  of  the  new  firm  nor  the  rep- 
resentatives of  Gardner's  estate  realized 
that  his  death  had  severed  its  connection 
with  the  partnership,  would  it  be  fair  to 
hold  that  the  creditors,  who  occasionally 
dropped  for  a  few  moments  hito  the  office, 
must  have  so  understood  It,  and  therefore  be 
assumed  to  have  Intended  a  substitution  of 
debtors?  We  see  no  reason  to-  believe  that 
any  of  the  depositors  who  took  new  certifi- 
cates ever  had  in  mind  the  thought  of  a  no- 
vation, nor  Is  there  any  more  reason  to  think 
that  the  class  of  creditors  who  now  Invoke 
the  doctrine  happened  to  hold  on-  to  their  old 
certificates  because  they  believed  an  exchange 
would  release  the  estate  of  Gardner.  It  was 
accldentaL  The  application  to  the  rule  here 
would  work  extreme  hardship,  and,  the  prop- 
osition being  purely  technical,  no  point 
should  be  stretched  in  Its  favor.  We  there- 
fore concur  In  the  conclusion  reached  by  the 
auditor.  In  regard  to  the  exceptions  to  the 
amount  of  the  auditor's  fee^  it  may  be  said 
the  act  of  assembly  must  govern,  unless  in 
exceptional  cases.  The  sum  here  charged 
has  seemed  to  us  rather  high  for  the  amonnt 
of  work  apparently  involved,  but  It  has  no 
doubt  been  a  very  tedious  and  troublesome 
case  to  the  auditor,  and  the  testimony  of  a 
number  of  the  members  of  the  bar  sustain 
the  charge.  Besides,  It  Is  very  important  at 
this  late  day  that  tbe  distilb|itlo»  should  net 
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be  again  diatnrbed,  ao  that  the  case  may 
fcach  tbe  supreme  court  at  the  earlleat  op- 
portunity. All  things  considered,  we  have 
concluded  to  let  the  fees  stand." 

Stevens  &  Pascoe,  for  appellant  A.  T. 
Stone.  O.  H.  Hewit,  for  appellants  Martha 
O.  Brotherllne  and  others.  Thomas  J.  Bal- 
drlge  and  A.  O.  Furst,  for  appellants  Gard- 
ner and  others.  W.  I.  Woodcock,  Charles 
Oeesey.  W.  McKnight  Williamson,  J.  Lee 
Plummer,  >f.  A.  Toung,  and  Harry  A.  Mc- 
Fadden,  for  appellees. 

MITCHELL,  J.  On  the  question  of  the 
surcharge  of  the  royalties  accruing  after  the 
death  of  the  testator  the  majority  of  tbe 
Judges  who  heard  the  case  are  In  favor  of 
affirming  the  decree,  and  on  the  other  ques- 
tions the  court  is  unanimously  sa  Decree 
affirmed. 


BAKBR   et   aL   V.   FLICK   et  aL 

(Supreme  Court  of  PennsylTania.    June   4^ 

1901.) 

SALE  OF  LAND— PAROL  OOLLATKRAL  AORSB- 
MBNT. 

The  purchasers  of  land  canqpt,  in  eject- 
ment by  the  Tendora,  the  purchase  price  not 
karing  been  paid  as  agreed,  show  as  a  defense 
that  plalntiS^s  agent,  at  or  about  the  time  of 
the  making  of  the  contract,  made  a  parol  rep- 
teaentation  and  guaranty  that  an  electric  rail- 
road should  be  located  near  the  land,  indefinite 
as  to  time  of  fulfillment. 

Appeal  from  court  of  common  please  Blair 
county. 

Action  by  Hettie  B.  Baker  and  others 
against  B.  H.  Flick  and  others.  Judgment 
tor  plaintiffs.    Defendants  appeal.    Affirmed. 

The  following  are  tbe  charge  of  tha  court 
4ielow  and  tbe  q)eciflcations  of  error: 

"Charge  <rf  the  Court 

"This  la  iin  acticm  of  ejectment  brought  by 
Anna  W.  Baker,  Ernest  Beckman,  Louis  W. 
Beckman,  Sarah  S.  Baker,  Sylvester  C.  Baker, 
now  for  use  of  Martin  Bell,  assignee  of  said 
Sylvester  C.  Baka,  sole  heirs  and  legal  rep- 
tcaentatlTes  of  Ellas  Baker,  deceased,  against 
a.  H.  Flick,  A.  G.  Sink.  George  T.  Smith,  J. 
T.  BaltKll,  Jr.,  J.  B.  Vangbn,  William  B. 
MUler,  3.  W.  Plummer,  William  B.  Bdl.  John 
Schoik,  and  John  P.  Levan,  wltb  nottce  to 
Altoona  Driving  Park  &  Exhibit  Association, 
a  corporation,  terre  tenant  It  Is  an  equitable 
action  of  ejectment  brought  upon  an  article 
«t  agreement  in  and  by  whldi  the  plaintiffs 
■old  to  tbe  defendants  twenty-flve  acres  of 
land  in  Logan  township,  near  the  city  of  Al- 
toona, Blalr  county,  Pennsylvania.  lAe  con- 
tract bears  date  of  June  11,  1890,  of  which 
tbere  is  no  dispute,  in  consideration  of  tbe 
Vayment  of  the  sum  of  one  hundred  dollars 
upon  tbe  signing  of  the  agreement  and  a 
balance  of  sixty-four  hundred  dollan  upon 
tbe  execution  of  the  deed.  It  was  further 
agreed  that  upon  failure  of  tbe  parties  of  the 


second  part  (defendants)  to  comply  with  the 
terms  of  said  written  agreement  within  thirty 
days  after  its  execution,  the  parties  of  tbe 
first  part  (plaintifts)  could  annul  tbe  same. 
Tbere  Is  no  dispute  about  tbe  execution  of 
the  agreement  nor  is  there  any  dispute  as  to 
the  authority  of  Sylvester  C.  Baker,  tbe  agent 
to  make  it  nor  as  to  the  price  agreed  to  be 
paid  by  the  defendants  for  said  land.  There 
Is  no  dispute  that  on  or  about  the  19th  of  Au- 
gust 1S90,  a  deed  was  duly  executed  and  pla- 
ced in  the  Second  National  Bank  of  Altoona, 
with  a  release  of  certain  judgments,  and  that 
these  plaintiffs  have  been  paid  the  sum  of 
twenty-flve  hundred  dollars  on  account  of  tbe 
written  contract  price,  one  hundred  dollars 
of  said  sum  having  been  paid  to  pialntitts  by 
defendants  when  the  agreement  was  execut- 
ed. You  will  notice  that  the  terms  and  con- 
dltlona  of  this  contract  are  that  the  purchase 
money  was  to  be  paid  In  full  on  the  execution 
of  the  agreement  tbere  being  no  precedent 
condition  to  be  performed  but  tbe  paymoit  of 
the  entire  amount  of  tbe  purchase  money,  and 
that  the  parties  of  the  first  part  (plaintlfls), 
upon  a  noncompliance  with  tbe  terms  of  tbe 
agreement  within  thirty  days  after  ite  exeea- 
tlon,  could  have  declared  It  null  and  void,  and 
could  have  repossessed  themselves  of  tbe  land. 

"The  general  rule  of  law  in  relation  to  ar- 
ticles of  agreement  (and  It  Is  a  wise  one)  la 
tliat  when  parties  deliberately  reduce  their 
contract  to  writing,  tbe  writing  is  the  best 
and  sole  evidence,  unless  tbe  parties  thereto 
are  able  to  show  that  either  by  fraud,  acci- 
dent or  mistake,  something  which  should 
have  been  incorporated  In  tbe  agreement  was 
omitted  therefrom;  and,  unless  there  be  such 
fraud,  accident  or  mistake  as  would  vitiate 
the  con\ract  parol  evidence  is  Inadmissible  to 
change  the  terms  thereof;  or,  unless  there  be 
a  misrepresentation  of  a  fact  an  existing 
fact  material  to  tbe  subject-matter  Involved 
In  the  contract  whldi  induced  tlie  party  to 
sign  It  and  the  one  party  sees  proper  or  en- 
deavors to  make  a  use  of  that  contract  whidi 
Is  different  from  tbe  real  agreement  arrived 
at  between  them,  itarol  evidence  cannot  be 
admitted  to  vary  or  contradict  the  terms  of 
such  written  contract  If  such  a  state  of  facte, 
as  I  have  mentioned  exlste,  parol  evidence 
may  be  admissible  to  vary  or  change  the 
diaracter  of  the  writing,  or  to  show  the  real 
contract  between  the  parties.  We  might  «iu- 
merato  a  number  of  instances,  but  we  do  not 
deem  It  necessary  here,  where  parol  evidence 
has  been  admitted  for  the  purpose  of  varying 
a  written  contract  For  Instance,  if  there  had 
been  a  separate,  parctl  guaranty  of  tbe  title, 
or  some  misrepresentation  as  to  the  character 
of  this  property,  or  as  to  the  quantity  of  acres, 
or  a  certain  representation  as  to  something 
which  the  parties  had  no  opportunity  of  as- 
certaining for  themselves,  and  it  turned  out 
differently,  in  such  case  parol  evidence  might 
be  admitted  as  to  dedaratlonB  that  were 
made. 

"The  defense  aet  19  i%  in  snbstanoa,  tbls.- 
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That  at  or  about  the  time  tbe  coottact  In 
question  waa  entered  Into  B.  0.  Baker,  the 
agent  at  the  hetrs  of  ffliaa  Bafeei;  deceased, 
reiiresented  and.  guarantied  the  location  of  an 
electdc  railroad  neac  or  iaunedlately  thla  aide 
of  this  land.  It  Is  sot  aUeged,  nor  haa  it  been 
offeied  to  prove,  that  aaid  electric  railrcad 
was  to  be  constxucted  before  tbe  payment  by 
defendants  to  plalntilfa  of  the  purchase  mon- 
ey. It  is  not  alleged,  nor  has  It  been  offcEed 
to  prore,  that  S.  G.  Baker,  the  agent,  under- 
took to  build  said  road,  nor  was  there  asy 
time  stated  within  whldi  the  same  waa  to  be 
built;  constructed,  or  malfltalned.  Defend- 
ants say  that  the  reason  ttiey  made  thte  In- 
yestment  was  because  ot  the  Bepresentatton 
as  to  the  iocatioB  of  aald  electric  road.  An 
electric  railway  line  has  been  constructed  1»- 
tween  AUoobb.  aad  HbllidayBbnrg;  whether 
It  waa  by  any  eompany  which  Dr.  Baker  oon- 
traUed  does  not  anpaar.  The  nepreaentatlan 
alleged  by  the  deflendants  to  have  been  made 
by  Dr.  Baker  as  to  the  location  of  the  eleo- 
tik:  railroad  along  or  near  this  land,  which  M 
prartlcally  ftnelgn  to  tlie  snbject-nurtta  in- 
volved in  the  coatract,  la  so  ladeflnite  In 
cfaazacter  that  we  have,  after  due  conaidera- 
ttoD,  ODUolnded  that  the  defense  proposed  to 
be  set  up  here,  or  the  evldMboe  in  support  (tf 
said  defpnse,  is  inadmisaihle  to  vary,  change, 
or  oentradict  the  terms  of  the  written  agree- 
ment In  the  first  instance^  according  to  tbe 
evidenoe,  the  defendants  were  clearly  in  de- 
fault In  tbe  payment  of  the  wtaote  of  the  pn- 
chase  money  agreed  upon  by  their  writing. 
We  aay  to  yon  that  tbere  la  no  question  In 
diapnte  as  tbe  case  now  stands,  except  that 
yon  are  to  ascertain  the  amount  at  purchase 
money  due  under  this  agreemmt  Dkere  will 
be  a  oaUmlatlon  sent  out  wltii  yon,  w&lcfa  you 
can  examln&  Tbiere  will  be  a  balance  of  $8,- 
fKtOJOO  of  principal  from  about  the  ISth  of  An- 
gnst,  1800.  This  is  one  of  the  actions  wheae 
a  vendor  of  real  estate  by  article  oC  agreement 
holds  the  legal  title,  to  which  be  can  resort 
to  enforce  payment  of  the  balance  of  the  par- 
dtase  money  due  and  unpaid." 

"SpeeiflcatloDa  of  Error. 
"(Q  The  court  erred  in  rejecting  the  fol- 
lowing offer  of  evidence,  to  wit  (S.  O.  Baiter 
on  the  stand,  called  aa  on  cn>s»«camlnation 
by  defendants):  'We  propose  to  prove  by  the 
wttnesa  «n  the  stand,  under  cross-examination, 
and  by  wltneasea  ter  the  defendants^  that 
tbe  plalntlffB,  by  the  witness  on  the  stand, 
guarantied  that  If  the  drfendanta  would  pur- 
chase the  land  In  suit  Ihey  would  hare  the 
proposed  electric  railway  tnna  Altoona  to 
Hollldayibnrg  built  Immediately,  along  the 
side  of  said  land,  and  have  a  Biding  made  on 
the  same,  on  which  to  run  and  stand  cara  for 
the  transportation  of  passengers  to  and  from 
Altoona  to  the  paA  and  HollIdayd>urg;  that 
said  agreement  of  guaranty  was  made  befor« 
and  at  the  time  of  the  eoecntion  of  the  con- 
tract; that  said  guaranty  waa  the  inducing 
canae  for  tha  deUcndanta  to  cnt«  taito  the  said 


agreement;  that  In  pursuance  of  the  said 
agreement  the  defendants  went  to  great  «K.-  \ 
pease  and  outlay  in  the  erectloB  of  buildings 
and  making  improvements;  that  the  plain- 
tiffs have  never  complied  with  their  agree- 
ment; that,  on  account  of  tbe  agreement  and 
guaranty  of  tbe  plaintiffs,  the  defendants 
agreed  to  pay  two  hundred  and  sixty  dollars 
per  acre  for  tbe  land,  otherwise  worth  no 
more  than  ordinary  farm  land,  of  the  value 
of  about  twenty-flve  dollars  per  acre,  and 
also  agreed  to  put  thereon  valuable  Improve- 
ments  of  from  fourteen  to  sixteen  thonsand 
dollars.'  Objected  to  for  the  following  rea- 
sons: 'First,  that  it  is  incompetent,  irrele- 
vant, and  immaterial;  second,  parol  evidence 
is  not  admissible  to  vary  or  contradict  the 
written  instrument,  under  the  offer;  third, 
because  the  claimed  guaranty  relates  to  sub- 
ject-matter entirely  foreign  to  the  agree- 
ment, and,  the  agreement  showing  on  its 
face  that  It  was  executed  by  the  agent  of 
the  plaintiffs,  i>arol  evidence  of  the  claimed 
guaranty  camiat  be  introduced  until  ttie  au- 
thority of  tbe  plalntlSB  to  the  agent  to  make 
the  guaranty  claimed  la  first  shown.' 

"(2)  The  court  erred  in  rejecting  the  fol- 
lowing offer  of  evidence,  to  wit:  "We  pro- 
pose to  prove  by  tbe  witness  on  the  stand. 
Amandus  O.  Sink,  ttiat  he  was  one  of  the 
original  parties  to  thla  contract  for  the  pur- 
chase of  this  tract  of  land  from  the  plaintiffs, 
by  their  agent,  or  the  iwrty  acting  for  than; 
that  Sylvester  0.  Baker  guarantied  to  the 
defendants  that,  if  they  would  purchase  the 
land  described  in  the  writ,  tbe  plaintiffs 
would  have  the  proposed  railroad  alwut  to 
be  built,  running  from  the  city  of  Altoona  to 
Hollldaysburg,  adjoining  the  gvounda,  and 
that  said  Baker  {Minted  out  to  the  witness 
and  other  of  the  defendants  the  place  on  the 
ground  that  he  would  have  laid  out  for  a  aid- 
ing, two  hundred  feet  long  by  twenty-flve 
feet  wide,  upon  which  to  stand  the  cara  of 
the  aaid  proposed  electric  railroad,  tar  the 
purpose  of  transportation  of  passengers  to 
and  from  the  said  land,  which  waa  under- 
stood to  be  for  the  driving  pads,  and  that  In 
pursuance  of  the  rerbd  contract  tbe  wrltHu 
contract  oBDered  in  evldente  was  made  and 
executed;  that  tbe  v-vbal  amrngfiment  stat- 
ed was  to  be  a  part  of  the  contract;  that.  In 
pnrsuaaoe  of  the  guaranty,  promise^  and 
agreement  of  the  plaintiff  aa  aforesaid,  the 
deDendanta  purchased  the  land  and  made  ba- 
provementa  thereon  to  tbe  eoctent  of  ahoat 
fifteen  or  sixteen  thonaand  dollara;  that  the 
defoidanta  would  never  have  purrtiawd  tlie 
said  land  If  it  bad  not  lieen  for  tha  agree- 
ment and  guaranty  of  the  plahittfl  aa  afom- 
sald;  f}iat  the  itelntlffs  have  never  eompUol 
with  their  agreement,  which  was  the  la- 
dncing  cause  for  the  purchase,  an  atated,  aad 
tbact  the  land  la  practically  warddeaa  be  tte 
defendants  for  any  purpose  other  than  that 
of  ordtaury  farm  hmd.'  Objected  to—'Btai, 
the  proposed  evidoioe  la  incompetent,  tanci- 
evant  and  immaterial:  aeoond,  that  It  la  an 
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effbrt  to  rary  or  contradfet  by  pand  the  wrlt- 
tao  agreement  offered  In  evidence  by  plain- 
tiffs in  this  case;  third,  becanae  the  alleged 
gnaianty  proposed  to  be  proven  by  the  de- 
feadanta  rdates  to  subject-matter  entirely 
foreign  to  that  of  tite  agreement,  and,  the 
agreement  afaowlng  on  its  face  that  it  vras 
executed  by  the  agent  of  the  plalntifls,  parol 
evldeooe  caimot  be  Introdnced  until  anthorltsr 
of  the  agent  to  make  the  alleged  guaranty  be 
flrat  ahown.' 

"(3)  The  conrt  erred  In  rejecting  the  tai- 
lowing  offer  of  evidence,  to  wit:  "We  pro- 
pose to  pcDve  by  the  witness  on  the  stand,  to 
be  followed  by  the  teethnony  of  other  wtt- 
neoses  to  the  same  effect,  that  he  Is  one  of 
the  defendants  in  this  action,  and  that  the 
defendants  expended  in  impiDvements  on  the 
land  described  in  the  writ  between  fourteen 
and  sixteen  thousand  doUara,  upon  the  rep- 
resentation of  the  plslntlfl,  which  would 
not  have  been  expended  by  the  defendants 
bad  It  not  been  for  those  representatlona' 
Objected  to  as  Incompetent  at  this  stage  of 
the  proeeedlngi.  By  the  Court:  'The  offer, 
as  stated,  is  ImmaterlaL' 

"(4)  The  court  erred  In  rejeeting  tlie  fol- 
lowlng  offer  of  evidence^  to  wit:  'The  de- 
fendants offer  to  show  by  the  witness  on  the 
stand  that  S.  C.  Baker,  who  represented  the 
Baker  heirs  In  the  sale  of  this  land,  has  been 
tlie  agent  and  representative  of  the  Baker 
heirs  in  the  sales  of  all  their  lands  for  the 
past  fifteen  at  twenty  years,  having  the  ex- 
clusive right,  and  full  and  complete  authotl- 
ty,  to  effect  sales  of  lands  of  the  Baker  heirs, 
whom  he  represents  and  represented,  upon 
such  terms  and  coaditlons  as  he  may  deem 
best,  and  that  he  has  full  and  tomplete 
charge  and  control,  and  has  had  for  the 
past  fifteen  or  twenty  years,  of  all  the  inter- 
ests of  the  other  heirs  In  their  estate;  this 
for  the  purpose  of  showing  that  S.  O.  Baker 
has  always  been  recognized  as  the  sole  rep- 
resentative of  the  Baker  estate,  and  the  only 
one  residlxig  here,  and  while,  practically,  he 
has  an  assignee,  the  asaignee  always  has  left 
the  entire  power,  authority,  and  control,  as  to 
what  and  wh««  he  shall  sell,  wholly  with 
blxn;  also  for  the  purpose  of  showing  that 
when  he  made  the  sale  to  the  Driving  Park 
Company  he  had  full  antbortty  so  to  do,  and 
that  all  that  bo  did  was  ratified  and  accepted 
by  the  Bake*  heirs,  to  be  followed  by  evidence 
that  in  all  othw  transactions  this  has  been 
invariably  so,  and  for  the  purpose  of  showing 
that  wtaen  he  so  acted  in  tliis  case  the  plain- 
tUfe  cannot  now  come  in  and  assert  that  they 
did  net  authorize  him  to  sell  upon  any  par^ 
tlcular  condition.'  Objected  to— "Fh^t,  the 
witness  is  incompetent;  second,  the  evidence 
Is  hmaaterlaL' 

"(B)  The  court  erred  in  not  permitting  de- 
fendant's oonnsd  to  ask  the  following  ques- 
tion, to  wit:  'Question  (A.  G.  Shik,  one  of 
the  dtfendants,  on  the  stand).  Please  state 
whether  or  not  the  plaintiffs  In  this  action 
•rer  tendwed  to  the  defendants  the  purchase 


money  i>aid  by  the  defendants  to  the  plain- 
tiffs, or  tendered  them  the  valne  of  the  bn- 
provements  made  by  the  defendants.'  Ob- 
jected to  as  Immaterial  and  irrdevant" 

McNeU  &  FUck,  for  appdlanta.  O.  H. 
Hewit  for  app^leee. 

PBR  CURIAM.  It  la  alleged  by  the  de- 
fendants that  the  learned  court  below  erred- 
in  rejecting  the  offers  of  evidence  which  a^ 
I>ear  In  the  first,  second,  third,  and  fourtii 
speciflcationa  It  is  also  alleged  by  tlMm 
that  he  erred  in  not  permtttlng  the  defend- 
ants' counsel  to  ask  a  queatloa  wlildi  was- 
objected  to,  and  now  appears  in  the  fifth 
specification.  The  sixth  spedflcatioa  is  bae- 
ed  on  the  excerpt  from  the  cliarge,  and  la 
the  seventh  It  is  alleged  that  the  court  ecred^ 
in  giving  binding  Instmetlona  to  the  Jury  to 
find  for  the  plaintiffs  the  balance  of  purchase 
money,  with  Interest  We  are  satisfied,  from 
an  examination  of  the  evidence  and  the  rul- 
ings complained  of  to  the  spectflcationa,  that 
the  rejection  ot  the  otFers  of  evidence  waa 
entirely  proper,  and  that  no  error  was  oom- 
mttted  In  the  refusal  to  allow  the  qnoutlcm 
objected  to.  In  our  view,  the  charge  w«e 
free  from  error,  and  the  case  was  properly 
disposed  of.  We  tber^ore  dismiss  all  the 
specifications,  and  affirm  the  Judgment 


OOMMONWBALTH  ex  reL  XLKIN,  Atlyi 

Gen.,  V.  MOIB. 

(Supreme  Court  of  Pennsylvania.    May  27, 

1901.) 

LBalSUlTION  FOR  OOTBBNliaNT  OT  CITTBia' 

CONSTITUTIONAL  UIW. 

l.Act  March  7,  IflOl,  entitled  "An  aet  for 
the  government  of  cities  of  the  second  class," 
being  by  its  proTisiong  withla  the  legislative 

Sower,  cannot  be  held  violative  of  Coast,  art. 
,  {  7,  prohibiting  special  legislatloa  as  to  mn- 
nicipalities,  on  the  ground  that  its  purpose  waa 
only  to  affect  the  cities  now  within  tha  class. 

2.  Act  March  7,  1901,  entitled  "An  act  for 
the  government  of  cities  of  the  second  class," 
is  not  void  on  the  ground  that  It  la  imposaible 
of  execntion,  though  imperfect  in  regard  to  the 
passage  of  ordinances,  ft  not  being  shown  that 
the  municipal  government  cannot  be  adminl»' 
tared  notwithstanding  this. 

8.  Act  March  7,  1901,  entiticd  "Am  act  tor 
the  government  of  cities  of  the  asoond  eUss," 
cannot  bs  held  special  legislation  as  to  mnaic- 
ipalities,  on  the  ground  that  there  is  no  good 
reason  why  the  provisions  therein  should  be 
made  for  cities  of  the  second  class,  and  not  for 
those  of  the  other  classes,  this  being  a  ques- 
tion for  the  legislature. 

4.  Act  March  7,  1901,  entitled  "An  act  for 
the  government  of  cities  of  the  second  daas," 
violates  no  constitutional  proTision,  because 
providing  by  Schedule,  {  1,  that  the  chief 
executive,  called  a  recorder,  shall  temporarily 
be  appointed  by  the  governor,  and  shall  hold 
till  1901,  thus  passing  over  an  election,  and  de- 
priTlng  the  dtizena  of  an  opportunity  to  elect 
their  executive. 

6.  Act  March  7,  1901.  entiUed  "An  aet  for 
the  government  of  cities  of  the  second  class," 
is  not  special  or  local  legislation  because  pro- 
viding by  Sdiednle,  {  1,  for  temporary  app(Mnt> 
ment  by  toe  governor,  for  each  of  tha  "exist- 
ing" dtles  of  the  daas,  of  the  chief  exacutiv* 
thereof,  called  a  recorder,  without  any  such' 
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proTision  M  to  cities  that  may  subsequently 
come  Into  the  class. 

&Act  March  7,  1901,  entitled  "An  act  for 
the  goTemmeat  of  cities  of  the  second  class," 
is  not  oneonstttational,  as  vesting  in  the  goT- 
•mor  the  discretion  of  determining  when  it 
shall  become  operatire,  because  by  article  1,  §  1< 
it  abolishes  the  offlce  of  moror  till  the  tempo- 
rary appointment  of  the  recorder  by  the  eoTem- 
-or,  which  Schedule,  {  1,  provides  he  shall  make 
within  30  days  from  the  approval  of  the  act. 

7.  The  ofiBce  of  mayor  not  being  one  provided 
1>y  the  constitution,  Act  March  7,  1001,  entitled 
"An  act  for  the  government  of  cities  of  the 
second  class,"  is  not  unconstitutional,  because 
abolishing  the  office  during  the  term  of  a  may- 
or, and  providing  in  place  thereof  the  office  of 
recorder,  however  small  be  the  difference  in 
the  offices. 

8.  There  is  not  a  removal  of  the  mayor  from 
office  by  the  governor,  nnder  Act  March  7, 
1901,  entitled  "An  act  for  the  government  of 
dties  of  the  second  class,"  which  by  article  1, 
I  1,  sbolishes  the  offlce  of  mayor,  and  sobsti- 
tntes  that  of  recorder,  and  by  Schedule,  S  li 
provides  that  the  governor  shall,  within  80 
days  of  approval  of  the  act,  temporarily  ap- 
point the  recorder,  and  by  section  2  continues 
the  office  of  mayor  till  such  appointment. 

9.  Even  if  the  provision  of  Act  March  7, 
1901,  entitled  "An  act  for  the  government  of 
dties  of  the  second  class,"  which  clothes  the 
«hlet  executive  of  the  dty,  virtute  officii,  with 
the  powers  of  a  police  magistrate,  be  consider- 
ed as  a  provision  for  an  additional  justice  of 
the  peace,  and  void,  it,  being  a  subordinate 
and  severable  feature,  will  not  invalidate  the 
rest  of  the  act. 

10.  Const,  art.  4,  t  8,  providing  for  confirma- 
tion by  the  senate  of  appointments  by  the  gov- 
ernor, has  no  application  to  appointments  to 
municipal  offices. 

11.  Act  March  7,  1901,  entitied  "An  act  for 
the  government  of  dties  of  the  second  class," 
does  not  have  a  subject  not  expressed  in  its 
titie,  because  containing  a  daose  repealing  pre- 
vious acts  on  the  same  general  subject,  this 
being  germane  to  the  title. 

12.  Even  if  an  act  attempts  to  repeal  prior 
legislation  not  germane  to  the  general  subject 
ia.  the  titie,  this,  though  ineffective,  will  not 
vitiate  the  whole  act. 

IS.  Even  if  the  provision  of  Act  March  7, 
1901,  art.  20,  entitled  "An  act  for  the  govern- 
ment of  dties  of  the  second  class,"  that  all 
laws  relating  to  dties  of  the  third  dass  shall 
continue  to  apply  thereto  on  their  passing  into 
cities  of  the  second  dass,  so  far  as  not  In  con- 
flict with  laws  relating  to  cities  of  the  second 
dass,  is  special  or  local  legislation,  it,  being  an 
^dependent  and  easily  severable  provision,  will 
•ot  affect  the  rest  of  the  act 

14.  An  act,  to  be  unconstitutional,  must  be 
prohibited  by  the  constitution  in  terms  or  by 
accessary  implication. 

McOollnm,  O.  J.,  and  Dean  and  Meetresat, 
J3.,  dissenting. 

Appeal  from  court  of  common  pleas,  Lack- 
awanna county. 

Quo  warranto,  on  the  relation  ot  John  P. 
■Skin,  attorney  general,  against  James  Moir, 
recorder  of  the  city  of  Scranton,  claiming  to 
hold  said  offlce  under  the  provisions  of  Act 
March  7,  1901,  entitied  "An  act  for  the  gOT- 
emment  of  cities  of  the  second  class."  Judg- 
ment for  defendant  Plaintiff  appeals.  Af- 
firmed. 

Joseph  O'Brien,  M.  J.  Martin,  L  H.  Bums, 
«nd  Fredk.  W.  Fleltz,  for  appellant  A.  A. 
Yosburg,  H.  A.  Knapp,  Jas.  H.  Torrey,  and 
Blchard  0.  Dale,  for  appellee. 


MITCHELL,  J.  Municipal  corporatloni 
are  agents  of  the  state.  Invested  with  cer- 
tain subordinate  governmental  functions  for 
reasons  of  convenience  and  public  policy. 
They  are  created,  governed,  and  the  extent 
of  their  powers  determined,  by  the  legisla- 
ture, and  subject  to  change,  repeal,  or  total 
abolition  at  Its  wllL  They  have  no  rested 
rights  in  their  offices,  their  charters,  their 
corporate  powers,  or  even  their  corporate  ex- 
istence. This  is  the  universal  rule  of  eoa- 
stitutional  law,  and  in  no  state  has  it  been 
more  clearly  expressed  and  more  uniformly 
applied  than  In  Pennsylvania.  In  City  of 
Philadelphia  t.  Fox.  64  Pa.  169, 180,  181,  this 
court,  speaking  through  Share  wood,  J^  said: 
"The  city  of  Philadelphia  Is  a  municipal 
corporation;  that  Is,  a  public  corporation  cre- 
ated by  the  govemm«it  for  political  pur- 
poses, and  having  sulxxdlnate  and  local 
powers  of  legislation.  *  *  *  It  la  merely 
an  agency  Instituted  by  the  sovereign  for 
the  purpose  of  carrying  out  In  detail  the  ob- 
jects of  government,— essentially  a  revocable 
agency,  having  no  vested  right  to  any  of  Its 
powers  or  franchises;  the  charter  mr  act  of 
erection  [creation?]  being  In  no  sense  a  con- 
tract with  the  state,  and  therefore  fully  sub- 
ject to  the  control  of  the  legislature,  who 
may  enlarge  or  diminish  its  territorial  extent 
or  Its  functions,  may  change  or  modify  its 
Internal  arrangements,  or  destroy  Its  rery 
existence,  with  the  mere  breath  of  arbitrary 
discretion.  •  •  ♦  The  sovereign  may  con- 
tinue Its  corporate  «clstence,  and  yet  assume 
or  resume  the  appointments  of  all  its  officers 
and  agents  into  Its  own  hands;  for  the  power 
which  can  create  and  destroy  can  modify 
and  change."  The  fact  that  the  action  of  the 
state  towards  its  municipal  agents  may  be 
unwise,  unjust,  oppressive,  or  violative  of 
the  natural  or  political  rights  of  their  clti- 
sens  is  not  one  which  can  be  made  the  basis 
of  action  by  the  Judiciary.  "The  rule  of 
law  upoa  this  subject  appears  to  be  that 
except  where  the  constitution  has  Imposed 
limits  upon  the  legislative  power,  it  must  be 
considered  as  practically  absolute,  whether 
It  operate  accordhig  to  natural  Justice  or  not 
In  any  particular  case.  The  courts  are  not 
the  guardians  of  the  rights  of  the  people  of 
the  state,  except  as  those  rights  are  secured 
by  some  constitutional  provision  which 
comes  within  the  Judicial  cognisance.  The 
protection  against  unwise  and  oppressive  leg- 
islation, within  constitutional  bounds,  is  by 
an  appeal  to  the  Justice  and  patriotism  of 
the  representatives  of  the  people.  If  this 
fall,  the  people  in  their  sovereign  capacity 
can  correct  the  evil;  but  courts  cannot  as- 
sume their  rights.  The  Judiciary  can  only 
arrest  the  execution  of  a  statute  when  it  con- 
flicts with  the  constitution.  It  cannot  run  a 
race  of  opinions  upon  points  of  right,  reason, 
and  expediency  with  the  lawmaking  power. 
*  *  *  If  the  courts  are  not  at  liberty  to 
declare  statutes  void  because  of  their  appar- 
ent Injustice  or  Impolicy,  neither  can  they  do 
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ao  because  they  appear  to  tbe  mind  of  tbe 
Judges  to  violate  tundamental  principles  of 
republican  government,  unless  it  sbould  be 
fouud  tbat  tbeae  principles  are  placed  be- 
yond legflslatlve  encroaebment  by  tbe  consti- 
tuUon."  CX)oley,  Const.  LIm.  c.  7,  J  4  (6tb 
Ed.  1880)  p.  201.  "If  tbe  legislature  should 
pass  a  law  in  plain,  uuequirocal,  and  explicit 
tenns  witbln  tbe  general  scope  of  tbeir  con- 
stitutional powers,  I  know  of  no  autbority 
In  tbis  government  to  pronounce  such  an  act 
void,  merely  because,  in  tbe  opinion  of  tbe 
jadlcial  tribunals,  It  was  contrary  to  prin- 
ciples of  natural  Justice;  for  tbis  would  be 
vesting  in  tbe  court  a  latltudinarian  autbor- 
ity, which  might  be  abused,  and  would  nec- 
essarily lead  to  collisions  between  the  legis- 
lative and  Judicial  departments,  dangerous 
to  the  well  being  of  society,  or,  at  least,  not 
in  harmony  with  the  structure  of  our  ideas 
of  natural  government"  Rogers,  J.,  Com.  v. 
McCioskey,  2  Rawle,  374.  "It  is  no  part  of 
onr  business  to  discuss  the  wisdom  of  tbis 
le^siatlon.  However  vicious  in  principle  we 
might  regard  it,  our  plain  duty  is  to  enforce 
It,  provided  it  is  not  in  conflict  with  the 
fundamental  law."  Scowden's  Appeal,  96  Pa. 
422.  This  subject  wiU  be  further  discussed, 
with  reference  to  our  own  cases,  in  consider- 
ing the  argument  that  the  statute  violates 
tbe  spirit  of  the  constitution. 

Nor  are  the  motives  of  the  legislators,  real 
or  supposed.  In  passing  tbe  act,  open  to  Ju- 
dicial inquiry  or  consideration.  The  legisla- 
ture Is  the  lawmaking  department  of  tbe 
government,  and  its  acts  in  tbat  capacity  are 
«itltled  to  respect  and  obedience,  until  clear- 
ly shown  to  be  in  violation  of  the  only  su- 
perior power,  the  constitution.  "It  is  urged 
that  the  act  before  us  was  not  passed  for 
this  purpose  [as  a  police  regulation],  but,  as 
iti  title  expresses,  to  provide  for  cases 
where  farmers  may  be  harmed  by  such  rail- 
road companies,'  and  it  Is  contended  that  this 
shows  conclusively  that  it  was  the  design  of 
the  legislature  to  Impose  this  new  burden 
opon  the  railroad  company  for  tbe  benefit  of 
tlie  landholders,  and  not  for  the  security  of 
the  traveling  public.  •  •  •  We  cannot 
try  the  constitutionality  of  a  legislative  act 
by  the  motives  and  designs  of  the  lawmak- 
tn,  however  plainly  expressed.  If  tbe  act 
itself  is  within  the  scope  of  their  autbority, 
it  must  stand,  and  we  are  bound  to  make  it 
stand  If  it  will  upon  any  intendment  It  is 
its  effect,  not  its  purpose,  which  must  de- 
termine its  validity.  Nothing  but  a  clear 
violation  of  the  constitution,  a  clear  usurpa- 
tion of  power  prohibited,  will  Justify  the  Ju- 
dicial department  in  pronouncing  an  act  of 
the  legislative  department  unconstitutional 
and  void.  Sharswood,  J.,  in  Railroad  Co.  v. 
Rlhlet,  66  Pa.  164,  6  Am.  Rep.  360,  cited 
with  approval  by  the  present  chief  Justice  in 
Com.  V.  Keary,  198  Pa.  BOO,  48  Atl.  472. 
"The  merits  of  the  act  of  March  22,  1877,  In 
relati<m  to  citlea  of  the  second  class,  •  •  • 
*n  not  a  subject  for  our  opinion.  The  only 
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question  before  us  in  these  cases  Is  upon  the 
power  of  tbe  legislature  to  pass  tbis  law." 
Per  Curiam,  Kilgore  v.  Magee,  8S  Pa.  401. 

It  ought  not  to  be  necessary  to  restate  prin> 
dples  BO  fundamental,  nor  to  cite  authorities 
80  familiar  and  so  long  established.  But  the 
range  of  tbe  argument,  and  the  energy  with 
which  it  was  pressed,  have  seemed  to  make  it 
proper  to  set  forth  clearly  tbe  only  question 
before  the  court,  the  constitutJonailty  of  the 
statute  in  question.  Much  of  tbe  argument 
and  nearly  all  of  the  specific  objections  ad- 
vanced are  to  the  wisdom  and  propriety  and 
tbe  Justice  of  the  act,  and  the  motives  bui;>- 
posed  to  have  inspired  its  passage.  With 
these  we  have  nothing  to  do.  They  are  be- 
yond our  province,  and  are  considerations  to 
be  addressed  solely  to  the  legislature.  Tbis 
court  is  not  authorized  to  sit  as  a  council  of 
revision  to  set  aside  or  refuse  assent  to  ill- 
considered,  unwise,  or  dangerous  legislation. 
Onr  only  duty  and  our  only  power  is  to  scrut- 
inize the  act  with  reference  to  its  constitu- 
tionality, to  discover  what,  if  any,  provision 
of  the  constitution  it  violates.  We  proceed, 
therefore,  to  the  consideration  of  the  specific 
objections  made. 

First,  it  is  said  that  the  act  Is  void  because 
it  is  impossible  of  execution,  and  some  very 
serious  difilculties  are  pointed  out  in  regard 
to  the  passage  of  ordinances,  etc.,  by  the  lack 
of  a  complete  system  in  the  act  itself,  tbe  fail- 
ure to  repeal  the  requirements  in  that  respect 
of  the  general  act  of  May  23,  1874,  and  yet 
the  inconsistency  of  those  requirements  with 
such  partial  action  as  can  be  regularly  taken 
under  the  provisions  of  tbis  act.  The  imper- 
fection of  the  act  in  tills  respect  is  manifest 
but  that  does  not  make  it  unconstitutional. 
Tbe  effect  may  be  to  leave  the  affairs  of  the 
cities  in  a  state  of  very  regrettable  confusion, 
but  it  has  not  been  shown  tbat  the  municipal 
government  cannot  be  administered  notwith- 
standing. Every  city,  in  passing  from  one 
class  to  another,  and  a  fortiori  in  passing 
from  one  charter  to  another  in  the  same  class, 
retains  and  carries  with  it  all  its  ordinances, 
and  makes  no  change  in  Its  government,  ex- 
cept such  as  the  law  renders  necessary  to 
adjust  it  to  the  class  Into  which  it  goes.  Com. 
V.  Wyman,  137  Pa.  508,  21  AU.  389.  It  may 
require  consideration  by  the  courts  to  deter- 
mine bow  much  of  the  general  system  of  mu- 
nicipal government  under  the  act  of  1874  is 
compatible  with  the  provisions  of  the  present 
act  and  bow  far  tbe  new  system  is  self-sus- 
taining, and  not  Improbably  legislative  assist- 
ance will  be  required  for  a  smooth  and  har- 
monious working  under  one  or  both.  But 
these  matters  must  be  determined  as  they 
arise.  For  the  present  nothing  has  been 
shown  against  the  practical  operation  of  the 
act  beyond  great  inconvenience. 

Secondly,  it  is  objected  that  the  act  at- 
tempts a  classification  in  the  method  of  filling 
municipal  offices  and  of  exercising  municipal 
powers  resting  on  no  proper  discrimination 
or  f oundatI(»i,  In  that  it  provides  for  methods 
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of  soTemment  and  administration  of  cities  of 
the  second  class  different  from  those  required 
In  cities  of  the  first  and  third  class  in  ikarticu- 
lars  where  there  la  no  real  difference.  It  is 
sufficient  to  say  of  this  that  it  Is  a  leglBlatlve, 
not  a  Judicial,  question.  The  very  object  of 
classification  is  to  provide  different  systems 
of  government  for  cities  differently  situated 
in  regard  to  their  municipal  needs.  It  was 
recognized  that  cities  varying  greatly  in  pop- 
ulation will  probably  vary  so  greatly  in  the 
amount,  Importance,  and  complexity  of  their 
municipal  business  as  to  require  different  of- 
ficers and  different  systems  of  administration. 
Classification,  therefore.  Is  based  on  difference 
of  municipal  affairs,  and,  so  long  as  it  relates 
to  and  deals  with  such  affairs,  the  question 
of  where  the  lines  shall  be  drawn,  and  what 
differences  of  system  shall  be  prescribed  for 
differences  of  situation,  are  wholly  legislative. 
What  is  a  distinction  without  a  difference  is 
largely  matter  of  opinion.  No  argument,  for 
example,  could  be  more  plausible  than  that 
there  is  no  real  difference.  In  mimiclpal  needs, 
between  a  city  of  99,000  and  one  of  100,000 
population.  But  it  is  a  sufficient  answer  that 
the  line  must  be  drawn  somewhere,  and  the 
legislature  must  determine  where.  So  long  as 
it  is  drawn  with  reference  to  municipal,  and 
not  to  irrelevant  or  wholly  local,  matters,  the 
courts  have  no  authority  to  Interfere. 

Stress  was  laid,  in  the  argument  of  this  ob- 
jection, on  the  provision  making  the  chief  ex- 
ecutive in  cities  of  the  second  class,  called  a 
"recorder,"  appointive,  while  In  cities  of  the 
first  and  third  classes  he  is  elected  and  called 
a  "mayor."  It  would  not  follow  that  the  leg- 
islature had  exceeded  its  powers  If  this  fea- 
ture had  been  made  one  of  the  permanent  pro- 
visions of  the  act;  but  we  are  not  called 
upon  to  consider  that  question  now,  for  the 
appointment  directed  is  only  part  of  the  tem- 
porary adjustments  provided  in  the  schedule 
for  the  change. 

The  substitution  of  a  new  system  for  one 
under  which  government  has  been  previously 
carried  on  is  always  accompanied  with  some 
shifting  of  offices  and  duties,  and  some  incon- 
venience. To  reduce  this  to  a  minimum  by 
temporary  adjustment  of  the  changes  is  the 
provlnceof  a  schedule.  In  well-considered  leg- 
islation, which  Involves  such  changes,  a  sched- 
ule of  temporary  expedients  Is  usually  and 
properly  added,  and  the  expedients  provided 
would  need  to  be  very  clearly  unconstitution- 
al to  Justify  a  court  in  ovt^rtumlng  them.  In 
Lloyd  T.  Smith,  176  Pa.  213,  85  Atl.  199,  it  U 
said:  "In  an  exchange  of  offices  there  may 
naturally  be  some  overlapping  of  terms  and 
duties,  and  if.  In  the  legislative  view,  the 
need  for  a  controller  was  immediate,  but  the 
existing  terms  of  the  auditors  prevented  his 
present  assumption  of  all  the  duties  that 
would  finally  pertain  to  his  office,  It  would 
not  have  been  unwise,  certainly  not  unconsti- 
tutional, to  meet  the  case  by  a  temporary  ex- 
pedient" The  provision  In  the  schedule  of 
the  present  act,  that  the  governor  shall  with- 


in 30  days  appoint  a  recorder  In  each  of  the 
existing  cities  of  the  second  class,  la  a  tem- 
porary expedient,  to  put  the  machinery  of 
the  new  system  of  government  in  immediate 
operation.  We  could  not  say  that  it  is  an  un- 
reasonable expedient  for  that  purpose,  even 
If  the  question  of  Its  reasonableness  was  not 
one  for  the  legislature  alone. 

In  this  connection,  two  other  objections, 
based  on  the  same  provision,  may  be  con- 
veniently considered— First  that  the  act  1> 
local  because  the  power  of  appointment  of 
a  recorder  is  confined  to  existing  cities:  and, 
secondly,  that  the  recorder  appointed  is  to 
hold  office  until  1903,  thus  passing  over  an 
election,  and  depriving  the  citizens  of  an 
opportunity  to  elect  their  executive.  These 
provisions  are  not  part  of  the  substantial 
and  permanent  features  of  the  act,  but  of 
the  temporary  adjustment  of  the  change. 
The  reference  to  "existing"  cities  was  In 
view  of  the  existing,  but  temporary,  sltoa- 
tlon.  There  are  no  other  cities  about  to  en- 
ter the  second  class,  and  if,  by  any  unfore- 
seen possibility,  there  should  be  another  be- 
fore 1903,  it  Is  by  no  means  clear  that  the 
proper  construction  of  the  word  "existing" 
should  not  refer  It  to  tnat  date.  However 
that  may  be,  a  temporary  and  transitory  pro- 
vision tliat  applies  to  all  the  present  mem- 
bers of  the  class,  meets  all  the  requirements 
of  the  temporary  situation,  and  ends  with  the 
end  of  that  situation,  does  not  make  the  whole 
act  local  or  special.  In  this  connection,  the 
language  of  this  court  in  Be  City  <^  Pitts- 
burg, 138  Pa.  401,  427.  21  AtL  767,  759.  761. 
is  very  pertinent  It  was  urged  that  certain 
sections  of  the  act  then  In  question  made 
the  act  local  "by  fixing  dates  at  which  acta 
necessary  to  put  the  government  in  operation 
are  to  be  done^  which  were  possible  only  to 
one  city,  the  city  of  Pittsburg,  and  which 
are  impossible  to  the  city  of  Allegheny,  which 
has  comi  into  the  daas  since  the  act  was 
passed.  The  r^Iy  to  this  objection  ia  that 
at  the  date  when  the  act  became  a  law  there 
was  but  one  city  in  the  second  class.  The 
provisions  of  the  act  were  general  In  their 
character.  They  related  to  all  cities  of  the 
second  class.  If  there  had  been  several  such 
cities,  the  terms  employed  would  have  ap- 
plied to  all  alike.  It  was  necessary,  in  order 
to  give  effect  to  the  change  in  the  system  of 
municipal  government  that  a  definite  time 
should  be  fixed  upon  at  which  the  change 
should  take  place  and  the  new  system  be  put 
in  operation.  The  trouble  with  the  act  is 
not  that  it  made  such  a  provision  for  cities 
then  entitled  to  a  place  in  the  second  daas, 
but  that  it  did  not  also  make  similar  provi- 
sions for  cities  that  should  thereafter  be  en- 
titled to  come  into  the  class.  We  cannot 
hold,  however,  that  the  failure  to  provide  a 
date  for  the  organization  of  cities  after- 
wards to  come  into  the  class  deprives  such 
cities  of  the  boiefit  of  the  law,  or  renders  it 
local,  and  so  inoperative,  in  the  cities  to  which 
It  would  otherwise  be  applicable." 
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Of  tbe  objection  that  the  citizens  are  de- 
prived of  an  opportunity  of  electing  the  chief 
executive,  tt  Is  sufficient  to  say  that  there 
is  no  constitutional  right  of  election  In  ref- 
eroice  to  that  office.  Tbe  legislature  might 
make  It  permanently  appointive,  and  what 
they  could  do  permanently  they  may  do  tem- 
porarily. City  of  Philadelphia  t.  Fox,  64 
Pa.  1(J9.  It  la  conceded  that,  If  tbe  act  bore 
date  of  approval  so  near  tbe  day  of  election 
that  tbe  electors  would  have  no  proper  op- 
portunity to  prepare  for  tbe  election,  tbe 
postponement  would  be  free  from  objection. 
But  what  la  a  reasonable  or  proper  opportuni- 
ty is  a  question  for  the  legisiatore.  That  tbe 
prolongation  of  a  temporary  appointment  to  a 
vacancy  beyond  an  election,  not  unduly  close 
at  hand,  is  unusual  and  contrary  to  what  cit- 
izens are  accustomed  to  regard  as  their  moral 
and  political  rights,  may  be  conceded,  but 
that  does  not  make  it  unconstitutional.  Be- 
ing an  exercise  of  a  legal  and  constitutional 
right  by  the  legislature,  they  are  answerable 
tor  their  action  only  to  their  constituents. 

The  objections  we  have  been  considering, 
and  in  fact  nearly  all  that  have  been  raised 
hi  tbe  case,  are  based  on  tbe  provisions  of 
the  schedule,  rather  than  on  tbe  permanent 
provlsiona  of  the  act.  Much  legislative  lati- 
tude must  be  allowed  to  temporary  meas- 
ores  incident  to  tbe  adjustment  of  changes 
of  municipal  system,  and  this  consideration 
deprives  the  objections  of  some  of  tbe  weight 
they  might  otherwise  have. 

It  Is  further  said  that  the  act  la  imconstl- 
tutlonal  because  It  vests  in  the  governor  tbe 
discretion  of  determining  when  It  shall  be- 
come operative  by  the  appointment  of  re- 
corders. This,  again.  Is  an  objection  found- 
ed on  tbe  temporary  expedients  of  tbe  sched- 
ule, and  would  be  sufficiently  answered  by 
the  considerations  already  discussed  under 
that  head.  That  statutes  making  important 
changes  In  tbe  law  should  provide  definitely 
when  they  shall  go  Into  effect  Is  desirable^ 
but  not  essential.  The  legislature  may  make 
them  operative  from  a  future  date,  or  within 
certain  limitations  make  them  retroactive. 
The  present  act,  in  its  first  section,  abolishes 
tbe  office  of  mayor,  and  substitutes  that  of 
recorder.  This,  without  more,  would  oper- 
ate, as  the  rest  of  the  act  does,  from  the  date 
of  its  approval.  But  to  prevent  a  gap  in  the 
government,  and  the  resulting  confusion  of 
tbe  city  business,  the  schedule  in  section  2 
continues  tbe  office  of  mayor  temporarily  un- 
til the  new  office  of  recorder  Is  filled  by  tbe 
governor's  appointment,  under  section  1. 
There  is  nothing  In  this  that  is  not  entirely 
within  tbe  reasonable  province  of  a  sched- 
nle  for  the  initial  operation  of  necessary 
changes. 

A  further  objection  made  is  that  the  act 
removes  an  elected  officer,  the  mayor,  from 
office  during  the  term  for  which  he  was 
elected,  by  a  mere  change  In  the  name  of  the 
office.  Tbe  right  to  grant  a  new  charter  to 
the  city,  imposing  a  new  form  of  govern- 


ment, is  conceded,  even  though  the  effect  is 
to  abolish  the  office,  and  to  deprive  the  offi- 
cer of  his  placa  But  it  is  argued  that  the 
merely  nominal  abolishing  of  the  office  by 
the  substitution  of  one  with  the  same  pow- 
»B  and  duties,  only  under  a  different  name, 
is  beyond  the  legislative  power.  It  does  not 
appear  how  tills  conclusion  follows.  There 
is  no  right  to  a  public  office,  imless  It  is 
nnder  the  express  i>rotectlon  of  the  consti- 
tution (Lloyd  V.  Bmith,  176  Pa.  213,  36  AtL 
190),  and  such  protection  is  nowhere  given 
to  municipal  officers.  On  the  contrary,  tbe 
universal  rule  is  that,  unless  otherwise  di- 
rected by  the  new  act,  the  officers  go  out 
with  the  charter  under  which  they  held,  and 
the  officers  under  the  new  charter  take  thetr 
places,  whether  nnder  the  same  or  a  different 
name.  Merely  official  positions,  unprotected 
by  any  special  constitutional  provisions,  are 
subject  to  the  exercise  of  tbe  power  of  re- 
vision and  repeal  by  the  legislature.  Kll- 
gore  V.  Magee,  85  Pa.  401.  "Tbe  argument 
is  that  the  act  Is  unconstitutional  because  It 
transfers  the  duties  and  emoluments  of  tbe 
office  of  district  attorney  to  another.  *  *  * 
The  office  of  district  attorney  is  not  one  of 
those  which  are  usually  denominated  'consti- 
tutionaL'  •  •  •  Not  having  been  men- 
tioned by  tbe  constitution,  tbe  legislature 
was  left  with  unrestricted  power  to  pre- 
scribe what  tbe  duties  of  tbe  office  should 
be,  what  the  leng^  of  its  tenure,  what  its 
emoluments,  and  how  it  should  be  filled. 
Having  tbe  power  to  create,  they  have  also 
the  power  to  regulate,  and  even  destroy.  Un- 
doubtedly tbe  legislature  may  at  any 
moment  repeal  the  act  of  1850,  and  abolish 
the  office.  They  may  provide  a  substitute 
for  It."  Strong,  J.,  Com.  v.  McCombs,  58  Pa. 
486.  "As  this  decision  will  deprive  the  re- 
spondent of  a  portion  of  the  term  of  bis  of- 
fice, some  qnestion  arises  as  to  the  power 
of  tbe  legislature  to  enact  a  law  having  such 
an  effect  But  this  is  fully  met  by  the  de- 
cision of  this  court  in  the  case  of  Com.  v. 
McCombs,  66  Pa.  436.  We  there  held  as  to 
offices  which  are  legislative  only,  and  not 
constitutional,  the  power  which  created  them 
may  abolish  or  change  them  at  pleasure,  ■ 
without  impinging  upon  any  constitutional 
right  of  the  possessor  of  the  office,  and  with- 
out violating  any  duty  of  the  legislative 
body."  Com.  v.  Weir,  166  Pa.  284,  30  AtL 
835. 

It  being  conceded  that  the  legislature  may 
abolish  municipal  offices  by  a  change  of  the 
charter,  the  question  how  great  or  how  small 
the  changes  by  the  new  charter  shall  be,  and 
to  what  particulars  they  shall  apply,  is  one 
wholly  for  legislative  consideration.  In  the 
act  nnder  discussion  the  changes  in  tbe  gen- 
eral scheme  of  government  are  many  and 
important  With  respect  to  the  offices  of 
mayor  and  recorder,  each  being  the  chief 
executive  of  a  city,  a  similarity  In  their 
powers  and  duties  Is  natural,  if  not  essen- 
tial, but  tbe  offices  are  not  Identical  either 
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in  aubBtance  or  In  name.  The  recorder  haa 
far  greater  executive  i>ower8  than  his  prede- 
cessor, the  mayor,  and  yet  lacks  some  of  the 
other  powers  that  the  latter  bad.  The  very 
argument  of  the  appellants  first  noticed,  on 
the  impossibility  of  execution  of  the  act,  was 
based  on  the  recorder's  want  of  the  author- 
ity In  the  passage  of  ordinances  which  the 
mayor  had,  and  which  it  was  contended  was 
essential  to  the  operation  of  the  new  system. 

A  closely  analogous  objection  is  that  the 
act  gives  tile  governor  the  power  to  remove 
an  elected  officer  without  cause.  But  this 
Is  not  a  correct  reading  of  the  act  Section 
1  of  the  act  Itself  removes  the  mayor  by 
abolishing  the  office,  but  section  2  of  the 
schedule  continues  the  mayor  In  office  pro 
tempore,  until  his  successor  has  been  duly 
appointed  under  section  1.  This  is  not  a  re- 
moval by  the  governor,  whether  that  would 
be  valid  or  not,  but  a  legislative  adjustment 
of  the  conditions  of  the  change  made  neces- 
sary by  the  new  charter.  This  has  already 
been  sufficiently  discussed  in  considering  the 
necessity  and  province  of  the  schedule. 

The  objection  that  the  act  attempts  to  cre- 
ate an  additional  Justice  of  the  peace,  per- 
mits his  election  at  an  Improper  time,  and 
allows  the  governor  to  appoint  to  an  office 
made  elective  by  the  constitution,  need  not 
be  discussed  at  any  length  at  this  time. 
Clothing  the  chief  executive  of  a  city,  virtute 
officii,  with  the  powers  and  authority  ot  a 
police  magistrate,  or  even  of  a  "Justice  of 
the  peace,"  technically  so  called,  is  not  nec- 
essarily void,  as  providing  for  an  additional 
Justice  of  the  peace,  and,  if  it  should  be  so 
heM  on  direct  presentation  of  the  question, 
it  would  not  Invalidate  the  present  act,  of 
which  it  is  a  subordinate  and  severable  fea- 
ture. The  provision  for  appointment  by  the 
governor  Is  part  of  the  schedule,  which  has 
already  been  sufficiently  discussed. 

The  objection  that,  even  if  the  appoint- 
ment of  a  recorder  were  valid  at  all,  the  ap- 
pointment of  the  respondent  Is  void  for 
want  of  confirmation  by  the  senate,  is  based 
on  section  8  of  article  4  of  the  constitution, 
and  it  Is  sufficient  to  say  that  that  section 
has  no  application  to  municipal  officers. 
Com.  V.  Callen,  101  Pa.  378. 

It  is  further  said  that  the  act  has  more 
than  one  subject,  and  one  not  expressed  In 
the  title.  This  Is  based  on  the  last  section  of 
the  schedule,  which  is  a  repealing  clause.  It 
is  enough  to  say  at  present  that  the  repeal  of 
previous  acts  on  the  same  general  subject  is 
always  germane  to  the  title.  Usually  the  re- 
pealing clause  is  only  declaratory  of  what 
would  be  the  legal  effect  without  It,  but  It  is 
useful  as  preventing  doubt  upon  the  legisla- 
tive Intent;  and  a  clause  saving  from  repeal 
9Q  act  that  is  not  within  the  intent,  but  might 
have  appeared  to  come  within  the  language, 
of  the  repealing  clause  merely  operates  as  a 
proviso,  and  is  In  no  sense  a  re-enactment  or 
extension  of  the  act  so  executed.  It  malies  no 
new  law.    If  the  section  in  question  repeals 


expressly  any  act  not  germane  to  the  general 
subject  in  the  title,  which  has  not  yet  been 
shown,  the  repeal  might  be  IntfectlTe,  but 
would  not  vitiate  the  whole  act 

Again,  it  Is  said  that  the  act  is  unconstitu- 
tional because  It  provides,  by  article  20,  dif- 
ferent laws  for  cities  of  the  same  class.  The 
article  reads:  "From  and  after  the  passage 
of  this  act  all  laws  relating  to  cities  of  the 
third  class  shall  continue  to  apply  to  cities  of 
that  class  which  have  passed  or  may  pass  in- 
to a  city  of  the  second  class  by  reason  of  in- 
crease In  iK^ulatlon,  except  so  far  as  such 
laws  are  supplied  by,  or  In  conflict  with,  laws 
relating  to  cities  of  the  second  class."  It 
would  be  sufficient  to  say  that  even  if  this 
article  cannot  stand,  it  will  not  affect  the  rest 
of  the  act  It  is  an  independent  and  easily 
severable  provision.  But  the  article  Is,  at 
least  ipartly  declaratory,  and  it  does  not  at 
present  appear  that  it  is  anything  more.  Lo- 
cal and  special  laws  are  not  repealed  by  sub- 
sequent general  ones,  unless  such  is  the  legis- 
lative intent  either  expressed  w  unavoidably 
Implied  by  the  Irreconcilability  of  the  con- 
tinued operation  of  both.  How  far  this  prin- 
ciple may  be  applicable  to  a  city  passing  from 
one  class  to  another  Is  yet  an  open  question. 
Thus,  for  example,  when  the  city  of  Alle- 
gheny passed  from  the  third  to  the  second 
class,  it  carried  with  it  certainly  all  Its  local 
and  special  laws,  enacted  prior  to  1S74,  which 
it  had  retained  In  the  third  class,  and  which 
were  not  In  irreconcilable  conflict  with  the 
laws  governing  the  seccmd  class.  Whether  it 
carried  also  the  powers  and  privileges  which 
it  had  acquired  as  a  city  of  the  third  class, 
subject  of  course,  to  the  same  limitation  that 
they  are  not  in  conffict  with  the  system  pre-  j 
scribed  for  the  second  class,  has  not  yet  been 
expressly  considered.  There  Is  strong  reason 
why  that  should  be  the  rule.  The  sweeping 
away  In  one  breath  of  a  whole  system,  the 
growth  of  years  and  experience,  and  the  sub-  ! 
stltution  of  an  entirely  new  one,  is  fraught 
with  great  inconvenience,  if  not  with  more 
serious  consequences.  This  court  has  said 
In  Com.  V.  Wyman,  137  Pa.  508,  21  Atl.  389, 
and  Com.  ▼.  MacFerron,  152  Pa.  244,  26  Atl. 
566,  19  L.  R.  A.  568,  that  the  changes  in  the 
transition  are  to  be  confined  to  those  absolute- 
ly necessary  for  adjustment  to  the  new  class. 
Some  of  the  language  used  In  Com.  v.  Mac- 
Ferron would  appear  to  Indicate  a  presump- 
tion that  each  class  is  so  distinct  that  in  leav- 
ing it  a  city  leaves  everything  that  it  acquired 
while  In  it  But  the  principle  of  minhnizing 
the  changes  was  again  stated  by  our  Broth- 
er Fell  in  Shroder  v.  City  of  Lancaster,  170  j 
Pa.  136,  32  Atl.  587,  without  any  such  qnall- 
flcation.  It  is  to  be  remembered  that  there 
in  no  constitutional  requirement  of  uniformity.  j 
The  mandate  of  the  constitution  is  negative, 
that  laws  on  certain  subjects  shall  not  be  lo- 
cal or  special.  That  means  that  they  must  be 
general,  and  the  uniformity  which  is  discussed 
in  the  decisions  is  not  a  necessary  require- 
ment but  only  a  test  ot  th«  generality,  whkb 
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Is  what  the  constitution  cMnmands.  A'rticle 
20  of  the  present  act  settled  the  legislative  in- 
tent In  favor  of  the  view  that  cities  passing 
from  the  third  to  the  second  class  shall  carry 
with  them  all  the  laws  not  in  conflict  with 
the  system  invvlded  for  the  second  class. 
Whether  such  Intent  violates  the  required 
generality  of  the  act  may  become  the  subject 
of  consideration  hereafter.  But,  even  if  the 
article  must  fall  on  this  account.  It  wlO  not 
carry  down  the  rest  of  the  act,  and  that  is 
all  we  need  decide  now. 

It  Is  further  argued  that  this  act  is  local 
and  flpeclal,  and  therefore  contrary  to  sec- 
tion 7  of  article  3  of  the  constitution,  be- 
cause, although  it  relates  in  terms  to  cities 
of  the  second  blass,  it  is  Intended  to  apply 
only  to  the  three  existing  cities  of  Pittsburg, 
Allegheny,  and  Scranton.  This  objection  is 
based  mainly  on  the  schedule,  and  has  been 
sufficiently  discussed  ah-eady,  except  with 
reference  to  the  intimation  in  the  dissenting 
opinion,  that  It  Is  an  abuse  of  the  power  of 
classification,  and  perhaps  that  the  principle 
of  olassiflcatlon  Itself  may  be  a  departure 
from  correct  constitutional  construction.  It 
is  far  too  late  to  discuss  this  question.  Clas- 
sification was  sanctioned  deliberately  and 
unanimously  by  our  predecessors,  more  than 
a  quarter  of  a  century  ago,  and'  has  never 
been  shaken  since.  No  Judge  now  on  this 
bench  bad  any  part  In  the  original  decision 
(Wheeler  v.  City  of  Philadelphia,  77  Pa. 
338),  and  to  start  a  question  of  its  correct- 
ness would  be  a  most  flagrant  and  unjustlfl- 
able  violation  of  the  salutary  maxim,  "Stare 
declsia."  Nor  is  there  any  disposition  to  do 
so.  On  the  contrary,  every  year's  experi- 
ence, and  every  new  question  presented, 
have  vindicated  the  wisdom  and  correctness 
of  the  principle  there  enunciated,  and  the 
steady  tendency  has  been  to  broaden  instead 
of  narrowing  its  applicability.  As  has  been 
said  by  this  court,  the  constitution  of  1874 
was  a  new  departure  in  the  history  of  Amer- 
ican law.  Instead  of  being  confined,  as  all 
previous  constitutions  had  been,  to  the  frame- 
work of  the  government,  and  to  general 
principles  for  the  protection  of  Individuals 
and  minorities  against  the  oppression  of  ir- 
responsible majorities,  the  people  voluntarily 
tie<]  their  own  hands,  in  the  persons  of  their 
legislative  agents,  by  a  binding  code  of  par- 
ticulars and  details,  that  stand  In  the  path 
of  much  Jost,  desirable,  and  necessary  legis- 
lation. The  most  emphatic  expression  of 
this  limitation  upon  the  powers  of  the  legis- 
lature Is  found  In  article  3,  §  7,  under  which 
most  of  the  cases  have  arisen.  The  real 
evils,  however,  at  which  that  article  was  di- 
rected, are  pointed  out  In  Com.  v.  OlUigan, 
195  Pa.  m4,  46  Atl.  124,  and  In  re  Estate  of 
Clark.  196  Pa.  520,  46  Atl.  127;  and  every 
decision  In  the  last  decade  has  shown  the 
steady  trend  of  the  court,  under  the  guidance 
of  wider  experience,  not  to  extend  that  arti- 
cle to  cases  not  really  within  the  evil  pro- 
hibited, though  the  form  may  have  the  ap- 


pearance of  coming  within  the  words  of  the 
prohibition.  As  an  Illustration  of  the  effect 
of  a  contrary  view,  we  may  look  at  the  case 
of  the  city  of  Philadelphia.  The  present 
charter  (the  act  of  1885,  commonly  known  as 
the  "Bullitt  BUI")  was  undoubtedly  framed 
and  passed  In  the  most  honest  and  patriotic 
effort  for  reform  in  municipal  administra- 
tion, whatever  Its  success  may  have  been  in 
that  direction.  But  its  intent  was  Just  as 
distinctly  local  as  that  of  the  act  of  1901  Is 
alleged  to  be,  and  the  construction  that 
would  strike  down  the  latter  would  as  inev- 
itably strike  down  the  former,  and  send 
Philadelphia  back  irremediably  to  its  for- 
mer discredited  system.  The  sound  result, 
after  all  views  have  been  considered,  Is  that 
the  control  of  the  general  subject  of  munic- 
ipal administration  Is  a  necessary  govern- 
mental power  that  has  been  left  by  the  con- 
I  stltutlon  where  It  has  always  been,  in  the 
legislature,  and  that  for  any  misuse  of  It  the 
remedy  must  be  applied  by  the  constituen- 
cies In  their  dealing  with  their  representa- 
i  tires. 

I  The  public  interest  of  the  questions  in- 
I  volved,  though  not  always  their  difficulty, 
I  has  led  us  to  dlscnss  thus  In  detail  the  spe- 
cific objections  to  the  act  that  the  learning 
I  and  ingennity  of  eminent  counsel  have  been 
I  able  to  suggest  There  remains  one  which 
Is  based  upon  broader  and  more  far-reaching 
considerations  than  the  others,  though,  like 
most  of  them,  it  is  directed  against  the 
schedule.  Indeed,  the  objections  to  this  act 
may  be  summed  up  in  the  classic  phrase,  "In 
Cauda  venenum  est."  It  Is  urged  that  it  vio- 
lates the  spirit  of  the  constitution  In  those 
provisions,  and  that  general  intent  which 
preserves  to  the  people  the  right  of  local 
self-government.  The  objection  Is  serious, 
and  there  can  be  no  denial  that  some  of  the 
provisions  of  the  schedule  Infringe  upon 
what  the  citizens  geuerally  are  accustomed 
to  regard  as  their  political  rights.  But  our 
view  must  be  confined  closely  and  exclusive- 
ly to  the  constitution.  It  may  be  admitted 
that  even  an  act  of  the  legislature  can  so  far 
violate  the  spirit  of  the  constitution  as  to  be 
void,  though  not  transgressing  the  letter  of 
any  specific  provision.  But  such  violation  is 
exceptional,  and  must  be  made  to  appear 
beyond  all  doubt  Such,  for  example,  Is  the 
Illustration  given  by  Chief  Justice  Thomp- 
son In  Page  v.  Allen,  58  Pa.  338,  346:  "To 
illustrate  this  idea,  the  executive  power  of 
the  state,  under  the  constitution,  is  lodg»d 
In  a  governor.  It  would  be  manifestly  re- 
pugnant to  these  provisions  of  the  constitu- 
tion If  an  act  of  assembly  should  provide 
for  the  election  of  two  executives  at  the 
same  election,  yet  it  would  be  unconstitution- 
al only  by  implication,  there  being  no  ex- 
press prohibition  on  the  subject."  Prima 
facie  the  legislative  authority  is  absolute, 
except  where  expressly  limited.  This  is  the 
onlform  principle  of  all  political  and  legal 
views,  and  of  all  constructions  recognized 
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by  constitutional  law.  "To  me  It  Is  as  plain 
that  the  general  assembly  may  exei-cise  all 
powers  which  are  properly  legislative,  and 
which  are  not  taken  away  by  our  own  or 
by  the  federal  constitution,  as  It  Is  that  tbn 
people  have  all  the  rights  which  are  ex- 
pressly resarred.  We  are  urged,  howevw, 
to  go  further  than  this,  and  to  hold  that  a 
law,  though  not  prohibited,  is  TOld  If  it  tIo- 
lAtes  the  spirit  of  our  institutions,  or  Im- 
pairs any  of  those  rights  which  It  is  the 
object  of  a  free  goTernment  to  protect,  and 
to  declare  It  unconstitutional  If  It  be  wrong 
and  unjust.  But  we  cannot  do  this.  It 
would  be  assuming  a  right  to  change  the 
constitution;  to  supply  what  we  might  con- 
ceive to  be  Its  defects;  to  All  up  every  casus 
omissus;  to  Interpolate  Into  It  whatever,  in 
our  opinion,  ought  to  have  been  put  there 
by  Its  framers."  Black,  C.  J.,  In  Sharpless 
T.  Mayor,  etc.,  21  Pa.  147,  161,  59  Am.  Dec 
758.  "However  easy  It  may  be  to  demon- 
strate that  public  debts  [subscriptions  to  raU- 
road  and  other  enterprises]  ought  not  to  be 
created  for  the  benefit  of  private  corpora- 
tions, and  that  such  a  system  of  making  Im- 
provements is  impolitic,  dangerous,  and  con- 
trary to  the  principles  of  a  sound  public 
morality,  we  can  find  nothing  In  tbe  con- 
stitution on  which  we  can  rest  our  con- 
sciences in  saying  that  It  is  forbidden  by  that 
instrument"  Black,  C.  J.,  In  Moers  v.  City 
of  Reading,  21  Pa.  188,  200.  "To  justify  a 
court  In  pronouncing  an  act  of  the  legisla- 
ture unconstitutional  and  void,  either  in 
whole  or  In  part,  it  must  be  able  to  vouch 
some  exception  or  prohibition  clearly  ex- 
pressed or  necessarily  implied.  To  doubt  is 
to  be  resolved  In  favor  of  the  constitution- 
ality of  the  act"  Sharswood,  C.  J.,  In  Com. 
v.  Butler,  9!)  Pa.  535.  "In  creating  a  legis- 
lative department  and  conferring  upon  it 
the  legislative  power,  the  people  must  be  un- 
derstood to  have  conferred  the  full  and  com- 
plete authority  as  it  rests  In,  and  may  be 
exercised  by,  the  sovereign  power  of  any 
atate,  subject  only  to  such  restrictions  as 
they  have  seen  fit  to  Impose,  and  to  tbe 
limitations  which  are  contained  in  the  con- 
stitution of  the  United  States.  Tbe  legisla- 
tive department  is  not  made  a  special  agency 
for  the  exercise  of  specially  defined  legis- 
lative powers,  but  is  Intrusted  with  the  gen- 
eral authority  to  make  laws  at  discretion." 
Sterrett,  3.,  In  Powell  v.  Com.,  114  Pa.  205, 
293,  7  Atl.  913,  60  Am.  Bep.  350.  "What- 
ever the  people  have  not  by  their  constitu- 
tion, restrained  themselves  from  doing,  they 
through  their  representatives  In  the  legisla- 
ture may  do.  This  latter  body  represents 
their  will.  Just  as  completely  as  a  consti- 
tutional convention  In  all  matters  left  open 
by  the  written  constitution.  Certain  grants 
of  power,  very  specifically  set  forth,  were 
made  by  the  states  to  the  United  States, 
and  these  cannot  be  revoked  or  disregarded 
by  state  legislatures.  Then  come  the  spe- 
dfle  restraints  Imposed  by  our  own  const!- 


tntion  upon  oar  own  legislature.  These  must 
be  respected.  But  in  tnat  wide  domain  not 
included  In  either  of  these  boundaries  the 
right  of  tbe  people,  through  the  legislature, 
to  enact  such  laws  as  they  choose,  is  abso- 
lute. Of  the  use  the  people  may  make  of 
this  unrestrained  power  it  Is  not  tbe  busi- 
ness of  the  com't  to  Inquire."  Dean,  J.,  In 
Com.  V.  Beeder,  171  Pa.  605,  613,  33  AU.  67. 
.S3  Jj.  B.  A.  141.  "Nor  are  the  courts  at 
liberty  to  declare  an  act  void  because.  In 
their  opinion.  It  Is  opposed  to  a  spirit  sup- 
posed to  pervade  the  constitution,  but  not 
expressed  In  words.  Where  the  fundamental 
law  has  not  limited,  either  In  terms  or  by  nec- 
essary Implication,  the  general  powers  con- 
ferred upon  the  legislature,  we  cannot  de- 
clare a  limitation  under  the  notion  of  hav- 
ing discovered  something  In  the  spirit  of  the 
constitution  which  is  not  even  mentioned  in 
the  Instrument."  Cooley,  Const  Llm.  c  7, 
I  6.  "It  is  also  a  maxim  of  republican  gov- 
ernment that  local  concerns  shall  be  managed 
in  the  local  districts,  which  shall  choose  their 
own  administrative  and  police  officers,  and 
establish  tor  themselves  police  regulations; 
but  this  maxim  Is  subject  to  such  exceptions 
as  the  legislative  power  of  the  state  shall 
see  fit  to  make,  and,  when  made,  it  must 
be  presumed  that  the  public  int^est  con- 
venience, and  protection  are  subserved  there- 
by. Tbe  state  may  Interfere  to  establish 
new  regulations  against  the  will  of  tbe  local 
constituency,  and,  If  it  shall  think  proper 
In  any  case  to  assume  to  itself  those  powers 
of  local  police  which  should  be  executed  by 
the  people  immediately  concerned,  we  must 
suppose  It  has  been  done  because  the  local 
administration  has  proved  Imperfect  and  in- 
efficient and  a  regard  to  the  general  well 
being  has  demanded  a  change."  Cooley, 
Const  Llm.  c.  7,  f  6. 

These  citations  might  easily  be  multiplied, 
but  I  have  not  thought  it  necessary  to  length- 
en this  opinion  by  going  outside  of  the  text- 
books of  recognized  authority  and  our  own 
decisions.  These  establish  beyond  question 
the  general  rules  of  constitutional  law,  and 
show  that  nowhere  have  they  been  more  uni- 
formly and  strongly  enforced  than  In  Penn- 
sylvania. Some  of  the  cases  arose  before  the 
adoption  of  the  present  constitution,  but  this 
does  not  affect  the  principles  of  the  deci- 
sions, even  though  some  of  the  actual  ques- 
tions might  now  be  decided  differently  nnder 
the  provisions  of  the  present  constitution; 
for  when  the  constitution  has  once  expressly 
spoken  all  further  debate  Is  at  an  end.  The 
present  constitution,  as  has  been  said  more 
than  once  by  this  court  displays  a  strong 
intent  to  limit  the  power  of  the  legislature 
with  reference  to  Interference  in  local  af- 
fairs. As  said  by  onr  Brother  Dean  In  Per- 
kins V.  City  of  Philadelphia,  156  Pa.  564,  565. 
27  AtL  356:  "Assuming  what  was  the  set- 
tled law,  that  the  g«ieral  assembly  had  all 
legislative  power  not  expressly  withheld  from 
it  in  tbe  organic  law,  they  [tbe  convention] 
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set  about  embodying  In  that  law  prohibitions 
which  should  In  the  future  effectually  pre- 
vent the  evils  the  people  complained  of.  Ar- 
ticle 3  Is  almost  wholly  prohibitory.  It  en- 
joins very  few  duties,  but  the  'thou  shalt 
nots'  number  more  than  sixty."  This  incon- 
trovertible evidence  that  the  constitution  Is 
the  result  of  a  full,  detailed,  exhaustive  con- 
sideration of  the  subject  of  legislative  con- 
trol over  merely  local  affairs  is  of  itself  a 
conclusive  argument  against  any  further  ad- 
ditions by  the  courts  to  Its  6u  and  more  ex- 
pressed prohibitions.  There  Is  no  sounder  or 
better  settled  maxim  In  the  law  than,  "Bx- 
pressio  unlus,  exduslo  est  alterius,"  and  when 
the  authorities  which  have  the  right  to  con- 
trol any  subject,  be  they  only  parties  to  a 
private  contract,  or  the  sovereign  people  in 
the  adoption  of  their  constitution,  have  fully 
cousidered  and  determined  what  shall  be  the 
rights,  the  powers,  the  duties,  or  the  limita- 
tions under  the  Instrument,  there  is  no  long- 
er any  room  for  courts  to  Introduce  either 
new  powers  or  new  limitations.  To  do  so 
would,  in  tbe  language  of  Chief  Justice  Black, 
already  quoted,  "be  assuming  a  right  to 
change  the  constitution;  to  supply  what  we 
Qilght  conceive  to  be  its  defects;  to  fill  up 
every  casus  omissus;  to  interpolate  Into  It 
whatever.  In  our  opinion,  ought  to  have  been 
put  there  by  Its  framers." 

The  most  earnest  consideration  of  the  ob- 
jections to  the  act  of  1901  has  convinced  us 
that  they  are  not  such  as  authorize  the  courts 
to  declare  the  act  void  for  conflict  with  the 
constitution,  but  must  be  addressed  only  to 
the  legislators  and  their  constituencies.  Judg- 
ment alBrmed. 

DEAN,  J.  (dissenting).  If  this  act  were 
not  clearly  In  conflict  with  the  fundamental 
law,  or  if  the  consequences  to  which  the 
Judgment  may  lead  were  not  deplorable,  or 
It  It  affected  only  the  Immediate  parties  to 
It  and  would  not  serve  as  a  precedent  for 
future  cases,  I  would  not  feel  myself  called 
upon  to  dissent  of  record.  But  all  these 
reasons  exist,  and  It  Is  not  without  regret 
that  I  feel  constrained  to  express  a  decided 
dissent  from  the  Judgment 

To  my  mind,  this  act  Is  palpably  unconsti- 
tutional, because  It  violates  section  7  of  ar- 
ticle 3  of  that  Instrument,  which  section  Is 
as  follows:  "The  general  assembly  shall 
not  pass  any  local  or  special  law  regulating 
the  affairs  of  counties,  cities,  townships, 
wards,  boroughs  or  school  districts;  *  •  • 
incorporating  cities,  towns,  or  villages,  or 
changing  their  charters;  •'  •  •  creating 
offices  or  prescribing  the  powers  and  duties 
of  offices  In  counties,  cities,  boroughs,  town- 
ships, election  or  school  districts."  The  act 
before  us  affects  but  throe  cities  In  the  com- 
monwealth, Pittsburg,  Allegheny,  and  Scran- 
ton.  It  does  not  touch  Philadelphia  city,  nor 
My  one  of  the  many  other  cities  of  the  state, 
nor  is  there  a  single  provision  In  it  for  any 
«ity  which  may  hereafter  reach  the  popula- 


tion of  these  three  cities.  It  applies  specially 
to  these  three;  changes  their  charters;  puts 
them  under  special  provisions  different  from 
all  other  cities;  to  all  intents  and  purposes 
for  a  long  period  governs  them  by  a  high 
executive  officer  of  the  commonwealth,  resi- 
dent at  Harrlsburg,  many  miles  distant  nec- 
essarily ousting  local  otBcers  elected  by  the 
people,  whose  terms  have  not  yet  expired. 
There  Is  nothing  peculiar  In  the  geographic- 
al location  of  these  cities,  or  in  the  char- 
acter of  their  population  or  business  inter- 
ests, which  calls  for  peculiar  legislation  such 
as  this;  nor  is  It  intimated  In  the  bill  that 
any  reason  existed  for  depriving  them  of 
self-government  and  subjecting  them  to  a 
foreign  one,  that  would  not  apply  to  every 
other  city  in  the  state.  It  is  given  as  the 
controlling  reason  In  the  majority  opinion 
for  declaring  the  act  constitutional  that  no- 
where does  that  Instrument  expressly  for- 
bid such  legislation,  and  therefore,  not  being 
expressly  forbidden,  the  legislature  has  all 
power  not  withheld.  This  proposition  has 
been  stated  more  than  once  In  lilie  language 
by  courts  when  discussing  constltutioaal 
questions,  and,  while  the  facts  in  the  cases 
before  them  did  not  render  the  language  In- 
applicable, It  was  never  Intended  to  be  of 
universal,  or  even  of  common,  application. 
It  Is  conceded  by  all  that  the  main  reason  for 
calling  the  constitutional  convention  of  1873 
was  to  devise  some  means  by  which  the  an- 
nual flood  of  local  legislation  should  be  stop- 
ped. Local  laws  were  being  passed  every 
year  for  every  imaginable  selfish  and  sordid 
purpose,  without  the  least  regard  for  the 
public  good;  the  legislature  was  demoraliz- 
ed; the  people  were  becoming  debauched. 
That  convention,  after  most  careful  deliber- 
ation, adopted  article  3,  in  which  occurs  sec- 
tion 7,  heretofore  quoted.  If  enforced.  It 
created  an  effectual  barrier  against  the  evil. 
Many  attempts  were  made  to  evade  it  in  the 
legislature  immediately  following  its  adop- 
tion, and  many  acts  were  either  vetoed  by 
the  governor,  or  declared  invalid  by  the 
courts,  because  of  Its  violation.  But  there 
came  before  this  court  the  act  of  23d  of  May, 
1874  (see  Wheeler  v.  City  of  Philadelphia,  77 
Pa.  338),  which  divided  the  cities  of  the  state 
Into  tljree  classes  for  the  purpose  of  corpo- 
rate legislation,  and  which  authorized  the 
legislature,  by  general  laws  applicable  to  each 
class,  to  legislate  only  for  the  cities  of  that 
class.  I  always  doubted  the  authority  of 
this  court  to  uphold  this  act.  The  reasoning 
In  vindication  of  the  Judgment  Is  not  satis- 
factory or  convincing.  It  Is  based  upon  the 
necessity  for  elasslflcatlon  because  of  the  In- 
convenience that  would  result  If  classifica- 
tion of  cities  was  not  held  constitutional. 
It  seems  to  me  to  be  Judicial  legislation  of 
the  gravest  character.  It  wrote  Into  the  con- 
stitution what  was  not  there,  and  was  not 
Intended  by  the  framers  of  it  to  be  there. 
While  I  admit  the  Inconvenience  of  enforcing 
strictly  article  8  in  sU  its  provisions.  It  wbs 
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but  a  temporary  inconvenience,  -which  could 
have  l>een,  and  should  have  been,  remedied 
by  an  amendment  to  the  constitution,  ac- 
cording to  the  method  pointed  out  in  it,  and 
not,  practically,  by  an  amendment  adopted 
by  this  court.  The  court  gave  way,  and  more 
than  once  since  It  baa  been  placed  in  the 
same  dilemma  as  It  was  on  the  question  of 
retroactive  legislation,  discussed  by  Chief 
Justice  Gibson  in  Greenough  v.  Greenough, 
U  Pa.  480,  51  Am.  Dec.  567,  where  he  says: 
"But  retroactive  legislation  began  and  has 
continued  because  the  Judiciary  has  thought 
Itself  too  weak  to  withstand.  •  •  •  Yet, 
had  it  taken  its  stand  on  the  ramparts  of  the 
constitution  at  the  outset,  there  is  some  lit- 
tle reason  to  think  It, might  have  held  its 
ground.  Instead  of  that,  it  pursued  a  tem- 
porizing course  till  the  mischief  had  become 
intolerable;  until  it  was  compelled  to  re- 
verse certain  acts  of  legislation."  The  court, 
out  of  a  tender  regard  for  the  doings  of  a  co- 
ordinate branch  of  the  government,  had 
yielded  time  after  time  to  encroachments 
upon  the  Judiciary  department,  until  in  Nor- 
man V.  Heist,  5  Watts  &  S.  171,  40  Am.  Dec. 
493,  and  in  Greenough  v.  Greenough,  supra, 
it  was  confronted  by  acts  which,  in  effect, 
took  from  one  man  his  land  and  gave  it  to 
another.  This  was  a  little  too  much  for  the 
court  to  stand.  So  it  stopped  Just  there, 
with  the  keen  regret  expressed  by  Chief  Jus- 
tice Gibson  that  it  had  not  stopped  sooner. 
In  a  very  short  time  the  whole  series  of  re- 
troactive laws  were,  in  effect,  swept  from 
the  statute  book  by  the  very  court  which 
bad  at  first  upheld  them.  By  our  decision  in 
the  case  before  us,  we  are  going  a  step  t>e- 
yond  anything  heretofore  allowed  in  the  line 
of  special  legislation.  It  is  purely  a  question 
of  law  whether  section  7  of  the  constitution 
has  been  violated,  yet  we,  in  effect,  say  it 
is  the  province  of  the  legislature  to  decide 
the  question,  and  that  we  will  not  Inquire 
into  it  This,  on  our  part,  is  a  grave  mis- 
take. I  would  not  encroach  one  inch  on  the 
authority  of  the  legislature,  but  I  would  not 
allow  that  body,  nor  the  executive,  to  en- 
croach one  inch  on  ours.  We  have  now  be- 
fore us  an  act  which,  it  is  true,  does  not 
take  one  man's  land  and  give  it  to  another, 
but  it  does  take  from  one  set  of  men  the  offi- 
ces given  them  by  the  people,  and  liands  them 
over  to  tbe  governor,  that  he  may  confer 
them  on  others.  Here  we  should  call  a  halt 
upon  such  unconstitutional  usurpation  of 
power.  What  tbe  next  step  in  this  direction 
will  be  we  can  only  conjecture.  Factional 
politics  and  partisan  politics  are  not  trou- 
bled by  scruples.  Under  tbe  principle  of  this 
decision,  there  is  nothing  to  binder  a  hostile 
partisan  majority  in  tbe  legislature  from 
ousting  the  party  in  power  In  Philadelphia, 
a  city  of  the  first  class,  and  placing  its  gov- 
ernment in  possession  of  the  minority.  Tbe 
time  Is  not  very  remote  in  the  past,  in  Eng- 
lish politics,  when  tbe  victorious  political 
party,  aa  soon  as  It  was  seated  in  power, 


promptly  proceeded  to  cot  off  tbe  physical 

heads  of  their  leading  antagonists  and  con- 
fiscate their  property.  It  is  not  very  remote 
in  the  future  when  tbe  victorious  political 
party  will  promptly  proceed  to  cut  off  the 
political  heads  of  Its  opponents  wh^e  they 
bold  office  by  tbe  municipal  votes  ot  cities. 

But  to  continue  the  Judicial  history  of 
section  7  of  article  3:  Wheeler  v.  City  of 
Philadelphia  allowed  classification.  The  law 
opened  the  gate,  and  we  were  time  and 
again  confronted  by  acts  which,  under  the 
guise  of  general  legislation,  sought  to  evade 
the  inhibitions  of  article  3.  In  Ayars'  Ap- 
peal, 122  Pa.  206,  16  Aa.  356,  2  L.  R.  A.  577, 
we  were  forced  to  say:  "Subsequent  legis- 
lation [that  is,  subsequent  to  Wheeler  v. 
City  of  Philadelphia]  clearly  indicates  that 
the  scope  of  the  decision  in  Wheeler  t.  City 
of  Philadelphia  was  either  misunderstood  or 
Ignored.  It  was  never  Intended  to  license  in- 
discriminate classification  as  a  mere  pretext 
for  the  enactment  of  laws  essentially  local 
or  special."  We  held  in  Scowden's  Appeal. 
96  Pa.  422,  that  classification  not  grounded 
on  an  imperious  necessity  was  special  leg- 
islation, and  would  be  stricken  down. 
Hence,  when  the  legislature  undertook  to  in- 
crease the  classes  to  five,  afterwards  to  sev- 
en, we  declared  the  acts  unconstitutional,  be- 
cause such  Increase  was  without  the  slight- 
est foundation  in  necessity.  This  court,  after 
having  decided  that  necessity  warranted 
three  classes,  soon  found  Itself  forced  to  de- 
cide that  it  warranted  no  more.  It  was  thus 
in  the  inconsistent  position  of  acknowledg- 
ing the  authority  of  the  legislature  to  de- 
termine the  necessity  of  three  classes,  but 
denying  its  authority  to  say  that  more  than 
three  were  necessary.  This  was  plainly  pass- 
ing on  the  merits  of  the  acts,  when  it  was 
attempted  to  increase  the  classes.  And  I  do 
not  disclaim  the  power  or  wisdom  of  the 
court  in  so  doing  after  it  had  acknowledged 
the  authority  of  tiie  legislature  to  classify  at 
all.  In  the  total  absence  of  such  authority  In 
the  constitution.  It  was  bound  to  prevent 
the  abuse  of  its  own  decision. 

What  I  object  to  here  is  that  the  majority 
of  the  court  disclaim  the  right  to  Inquire 
into  the  purposes  of  this  act,  because  it  Is 
sanctioned  by  the  ostensible  legality  of  gen- 
eral legislation  for  a  class.  More  than  30 
cases  followed  Wheeler  v.  City  of  Philadel- 
phia, wherein  the  distinction  between  local 
and  general  legislation  was  involved.  Not 
only  was  the  question  of  the  necessity  for 
classification  discussed,  and  the  Judgments 
determined  by  inquiry  into  the  merits  of  the 
acts,  but  in  City  of  Scranton  School  Dlst's 
Appeal,  113  Pa.  176,  6  Atl.  168,  In  City  of 
Philadelphia  v.  Haddington  Church,  116  Pa. 
291,  8  Atl.  211,  and  in  Weinman  v.  Railway 
Co.,  118  Pa.  102,  12  Atl.  288,  the  merits  of 
the  pretended  general  legislation  for  a  class 
were  inquired  into,  and  tbe  acts  pronounced 
unconstitutional.  In  the  first-named  rase  we 
said:    "All  our  recent  decisions  are  to  the 
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effect  that,  if  local  resolts  either  are  or  may 
be  produced  by  a  piece  of  legislation,  it  of- 
fends against  the  article  prohibiting  local 
and  special  legislation."  It  is  too  late,  after 
these  decisions,  to  disclaim  our  Judicial  pow- 
er to  inquire  whether  the  act  before  ua  is  an 
adroit  attempt  to  evade  the  constitutional 
prohibition  against  local  and  special  legisla- 
tion. From  its  very  terms,  it  touches  no 
subject  which  Is  not  common  to  every  other 
city  in  the  commonwealth,  and,  if  there  be 
a  necessity  for  such  legislation  in  these  three 
cities,  then  there  is  the  same  necessity  m 
all  the  others.  This  fact  of  itself  stamps  it 
as  local  and  special  legislation;  for  as  is 
said  in  Ayars'  Appeal,  supra,  there  must  be 
a  necessity  for  the  legislation  "springing 
from  manifest  peculiarities,  clearly  distln- 
guisblng  those  of  one  class  from  each  of  the 
others."  No  peculiarities  in  cities  of  the 
second  class  demanding  such  a  law  are  even 
pretended.  Kvery  member  of  this  court  con- 
cedes that  this  legislation  is  vicious.  Why? 
They  do  not  answer;  but,  to  my  mind,  it  is 
apparent  that  its  vice  consists  in  its  flagrant 
violation  of  the  fundamental  law.  We  Itnow 
Its  purpose  was  to  oust  one  set  of  municipal 
officers  in  three  certain  cities,  put  in  place, 
either  directly  or  indirectly,  by  the  people, 
and  give  their  ofilces  to  others,  through  the 
chief  executive  of  the  state.  This  is  the  in- 
evitable result  from  the  bill  itself.  Can  we 
assume  that  our  lawmakers  do  not  Intend 
the  obvious  results  of  their  acts? 

It  will  be  noticed  that  I  have  given  no  at- 
tention to  the  many  objections  of  appellants 
to  the  details  of  the  bill.  It  is  argued  that 
each  one  of  them  Is  fatal.  This  may  be  coi^ 
rect  I  will  not  pass  upon  them  without  a 
thorough  examination.  I  place  my  dissent 
npon  the  broad  ground  that  it  is  local  and 
special  legislation,  under  the  guise  of  a  gen- 
eral law.  Therefore  it  Is  in  direct  violation  of 
section  7,  art  3,  of  the  constitution.  The  ma- 
jority opinion  Is,  in  the  main,  based  on  the 
author!^  of  the  legislature  to  pass  a  general 
law  for  a  class,  and  a  disclaimer  of  our  au- 
tliorlty  to  Inquire  into  the  merits  to  ascertain 
whether  the  law  was  intended  to  be.  and  is 
in  fact  a  local  and  special  law  In  Its  results. 
I  concede  there  is  no  express  prohibition  in 
the  constitution  forbidding  such  legislation 
if  it  be  in  general  terms  a  general  law,  but 
If  It  be  only  in  terms  general,  nevertheless 
hi  intent  and  results  special,  then  its  uncon- 
stitutionality is  a  necessary  implication,  and 
we  are  not  shut  oft  in  our  inquiry  by  general 
terms.  The  argument  to  sustain  the  act  be- 
cause of  no  express  prohibition  in  the  consti- 
tution, must  fail  in  face  of  the  plainly-im- 
plied one.  In  Com.  v.  Zehon,  8  Watts  &  S. 
386,  it  la  held:  "A  constitution  is  not  to  re- 
ceive a  technical  construction,  iil^e  a  com- 
mon-law instrument  or  statute.  It  Is  to  be 
interpreted  so  as  to  carry  out  the  great  prin- 
ciples of  the  government,  not  to  defeat 
them."  In  Page  v.  Allen,  58  Pa.  338,  98 
Am.  Dae.  272,  Justice  Thompson,  in  express- 


ing the  opinion  of  the  court,  says:  "It  i* 
usual  on  the  part  of  those  who  insist  on  the 
constitutionality  of  any  given  statute  to 
claim  that  it  must  be  regarded  as  constitu- 
tional, unless  expressly  prohibited  by  some 
provision  in  the  constitution.  In  other 
words,  In  construing  the  constitution  of  the 
state,  whatever  Is  not  expressly  denied  to 
the  legislative  power  is  possessed  by  it  The 
opposite  of  this  rule,  I  may  remark,  is  the 
construction  of  the  federal  constitution.  I 
assent  to  this,  but  not  that  the  inhibitions  of 
the  constitution  must  be  always  express. 
They  are  equally  effective,  and  not  less  to 
be  regarded,  when  they  arise  by  implication, 
and  this  is  the  case  wlien  the  legislative  pro- 
vision is  repugnant  to  some  provision  of  the 
constitution."  There  are  many  other  au- 
thorities to  the  same  effect  I  fear  the  time 
is  not  far  distant  when  the  pem'cioaa  results 
of  our  decision  will  either  bring  about  a  con- 
stitutional enactment  to  remedy  the  mis- 
chief, or  move  us  to  overrule  it 

We  concur  in  the  foregoing  dissent:    Mc> 
COLLUM,  a  J.,  and  MBSTRBZAT.  J. 


In  re  PENTZ'S  ESTATE. 

(Snpreme    Court    of    Pennsylvania.    June    4,. 
1901.) 

WILIiS— LBOATBES. 
•  1.  The  giving,  in  a  will,  to  testator's  wife,  of 
money,  expressly  stated  to  be  in  conformity  to 
a  marriage  settlement,  does  not  make  her  a 
legatee,  within  the  provision  of  the  will  giving 
the  residuary  estate  to  the  legatees  before  men- 
tioned in  proportion  to  their  legacies. 

2.  One  to  whom  a  bequest  is  made  by  codicil 
Is  not  within  the  provision  of  the  will  giving 
the  residuary  estate  to  the  legatees  "hereinbe- 
fore" mentioned,  though  in  a  prior  paragraph 
of  the  codicil  it  is  provided  that,  after  certain 
changes  are  made,  the  residuary  estate  be  dis- 
tributed among  the  legatees  under  the  will  as 
therein  provided,  with  certain  exceptions. 

Appeal  from  orphans'  court,  Clearfield 
county. 

In  the  matter  of  the  estate  of  Andrew 
Pentz.  Sr.,  deceased.  From  the  decree  of  dis- 
tribution, Margaret  Pentz,  widow  of  deceas- 
ed, appeals.    Affirmed. 

The  report  of  the  auditor  Is  as  follows: 
"Facts. 

"The  auditor  finds  the  facts  in  the  case  to 
be  as  hereinafter  stated.  The  main  contro- 
versy arises  upon  the  construction  to  be  given 
to  the  will  of  Andrew  Pentz,  Sr.,  and  the  codi- 
cil, in  respect  to  the  rights  of  the  widow  in 
the  residuary  part  of  the  estate.  The  other 
parties  entitled  to  or  interested  In  said  resi- 
due have  agreed  upon  a  division  among  them- 
selves of  such  portion  of  the  estate  as  they 
can  claim.  This  agreement  is  hereto  annex- 
ed, and  part  of  this  report.  As  to  their 
shares,  the  distribution  is  made  in  accordance 
with  their  agreement  Andrew  Pentz,  the 
testator,  died  February  10,   1898,   aged   87. 
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years.  He  -was  married  early  In  life,  and 
raised  a  family  of  six  children.  His  wife 
died  abont  1877  or  1878.  In  Noyember,  1881, 
he  contracted  a  second  marriage  with  Miss 
Margaret  Stable,  of  Jefferson  county,  Pa.,  a 
lady  then  about  85  years  of  age.  Immedi- 
ately before  their  marriage  he  entered  into  a 
marriage  settlement  contract  with  bar,  dated 
November  3,  1881,  by  which  he  gave  to  her 
ten  acres  of  land  therein  described,  and  bonnd 
himself  to  pay  her  $2,000.  This  settlement 
was  duly  recorded  in  Clearfield  county.  Pa., 
February  13,  1882,  in  Misc.  Book  E,  page 
454,  and  again  September  SO,  1880,  in  Deed 
Book  No.  58,  page  277.  Uls  second  wife  bad 
no  children.  A  copy  of  said  marriage  settle- 
ment is  hereto  attached,  and  made  part  of 
this  report  May  13,  1885,  Andrew  Fentz 
made  his  will,  and  November  17,  1894,  exe- 
cuted a  codicil  to  it  He  did  not  have  the 
will  before  him  when  the  codicil  was  exe- 
cuted. February  10,  1888,  he  died,  as  al- 
ready stated.  March  6,  1898,  Samuel  G. 
Kuntz  was  qualified  as  executor.  By  paper 
dated  September  22,  1898,  and  filed  October 
17,  1898,  Margaret  Pentz,  his  widow,  accept- 
ed under  the  will.  These  specific  provisions 
In  the  will  in  favor  of  the  widow  are  partly 
In  the  will  and  partly  In  the  codicil.  The  pro- 
visions in  the  will  of  May  13,  1898,  are  as 
follows:  'Item.  I  give,  devise,  and  bequeath 
unto  my  beloved  wife,  Margaret  Pente,  all 
that  certain  lot  of  land  situate  in  Brady 
township,  county  aforesaid,  known  as  the 
"Daniel  Ashenfelter  Property,"  which  la 
fully  described  In  a  deed  from  Daniel  Ashen- 
felter  to  me  for  the  said  property,  which  con- 
tains ten  acres,  more  or  less,  and  adjoining 
lands  of  Peter  Kissinger,  John  Piatt  and 
land  now  owned  by  me.  And  I  also  give  and 
bequeath  unto  my  beloved  wife,  Margaret 
the  stun  of  two  thousand  dollars  ($2,000)  In 
money,  the  same  to  be  paid  to  her  as  soon 
as  the  same  can  be  realized  out  of  my  estate, 
without  sacrificing  the  same  to  make  sale 
thereof.  These  bequests  to  my  wife  being 
In  conformity  with  a  marriage  settlement 
made  and  entered  into  by  me  with  my  said 
wife  previously  to  our  marriage,  and  which 

was  drawn  by  Bell,  Esq.,  of  Punssu- 

tawney,  and  left  with  him.'  The  provision 
In  the  codicil  of  Novembw  17,  1894,  Is  as  fol- 
lows: 'Sixth.  I  direct  that  my  executors  per- 
mit my  wife,  Margaret  to  remain  In  and 
occupy  my  dwelling  on  my  farm,  or  so  much 
as  she  may  need,  while  she  remains  my  wid- 
ow, and  shall  give  her  at  least  two  beds,  bed- 
ding, and  all  household  furniture,  carpets, 
eooking  ntenslls,  etc.,  sufficient  to  furnish  the 
same  completely,  and  In  keeping  with  her  sta- 
tion In  life,  and  to  give  her  annually  480  lbs. 
of  fionr,  200  lbs.  of  meat,  potatoes,  fruit  etc., 
off  the  farm  to  furnish  her  a  comfortable 
living.  Also  one  cow  (her  choice),  and  feed 
off  the  farm  to  keep  it.'  The  testimony  and 
admiaslons  before  the  auditor  show  that  the 
widow  left  the  homestead  of  decedent  and 
¥rt^  not  live  upon  It;   also  that  she  received 


the  spedflc  artldes  bequeathed  to  her  in  tiie 
sixth  clause  of  the  codicil;  also  that  the  pres- 
ent cash  value  of  the  legacies  mentioned  in 
said  sixth  clause  of  the  codldl,  Ihclndlng  the 
annual  allowance  at  meat  flour,  vegetables, 
and  keeping  of  one  cow,  is  $400.  It  la  under- 
stood that  instead  of  any  annuity  to  which 
she  may  be  entitled,  she  would  rather  liave 
its  cash  value,  and  that  the  other  heirs  or 
legatees  are  satisfied  that  snch  an  adjust- 
ment be  made.  It  Is  also  in  evidence  or  ad- 
mitted that  In  1883  she,  with  her  husband, 
sold  the  ten  acres  of  land  given  to  her  by  the 
marriage  settlement,  and  realized  from  It 
$900.  Also  that  Bocm  after  her  husband's 
death  she  received  from  the  executor  the 
$2,000  to  which  she  was  entitled  under  said 
marriage  settlement  All  these  specific  pro- 
visions in  the  will  In  her  favor  amount  to 
$3,300  in  cash  value  as  admitted  by  counsel. 
All  of  them  have  already  been  received  by 
her  except  the  annuity,  or  the  cash  value 
which  represents  the  said  annuity.  May  9, 
1899,  the  first  partial  account  of  the  execu- 
tor was  confirmed,  showing  a  balance  In  his 
hands  of  $3,262.16.  It  is  admitted  that  there 
Is  also  in  the  hands  of  the  executor  $130,  be- 
ing proceeds  of  the  farm,  and  that  if  the 
widow  is  entitled  to  said  sum,  It  should  be 
appropriated  to  her  by  the  auditor.  Andrew 
Pentz,  Sr.,  left  surviving  him  his  widow,  Mar- 
garet Pentz,  and  five  children  living,  viz.  Jo- 
seph R.  Pentz,  Matilda  Jane  Sprague  (wid- 
ow), Margaret  Harker,  Annie  Elizabeth  Shea, 
and  Oeorge  W.  Pentz.  Also  five  grandchil- 
dren, who  were  the  children  of  his  daughter 
Susan,  deceased,  who  had  been  the  wife  of 
John  Lenkard.  The  names  of  these  grand- 
children are  Samuel  Lenkard,  James  Otis 
Leukard,  Oeorge  W.  Lenkard,  Lillian  Len- 
kard, and  Ella  Lenkard.  From  the  admis- 
sion of  counsel  before  the  auditor  It  would 
appear  that  all  the  residuary  estate  of  the 
decedent,  after  deducting  the  above  amount 
of  $3,300  for  the  widow,  would  be  probably 
about  $13,000,  more  or  less.  By  an  agree- 
ment made  among  the  aforesaid  children  and 
grandchildren  of  the  decedent  in  regard  to 
that  portion  of  the  estate  of  the  decedent 
which  would  belong  to  them,  or  any  of  them, 
under  his  will,  they  disregard  the  division 
and  charges  of  testator  in  respect  to  them- 
selves, and  let  what  Is  coming  to  them  be 
divided  among  the  said  live  children  living, 
and  the  chlldrefi  of  his  deceased  daughter, 
Susan  Lenkard,  so  that  each  living  child  shall 
get  the  one-sixth  part  and  the  children  of 
said  Susan  Lenkard  the  other  one-sixth  part 
This  relieves  the  ajadltor  from  the  considera- 
tion of  the  provisions  of  the  will  as  to  the 
charges  therein  against  them,  and  the  distri- 
bution to  them,  without  affecting  the  rights 
of  the  widow.  A  copy  of  said  agreement  Is 
hereto  attached,  and  made  part  of  this  re- 
port The  provisions  of  the  will  and  codldl 
as  to  the  distribution  of  the  residue  next  re- 
quire attention.  The  will  of  1885,  besides 
the  provisions  already  mentioned  In  favor  of 
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Ui  wife  to  carry  out  the  marriage  settle- 
ment, makes  various  bequests  In  lavor  of  his 
children  and  some  of  his  grandchildren.  He 
bequeaths  to  each  of  his  sons,  Joseph  and 
George,  the  sum  of  $1;  to  the  other  children 
and  grandchildren  various  sums  amounting 
to  $1,6S0,  or,  with  the  $2  given  to  Joseph  and 
George,  makes  the  amount  $1,652.  He  then 
provides  th&t,  if  any  child  or  children  should 
be  borne  to  him  by  his  present  wife^  the  sum 
of  $4,000  is  bequeathed  for  the  benefit  of  such 
child  or  children.  In  the  latter  part  of  the 
Tvill  he  provides  as  follows:  'As  to  all  the 
rest,  residue,  and  remainder  of  my  estate  that 
may  remain  aftn  the  devises  and  bequests 
herein  are  fully  paid  or  provided  for,  such 
rest,  residue,  and  remainder  of  my  property 
I  hereby  give  and  bequeath  the  same,  and  it 
is  my  wiU  that  the  same  be  divided  amongst 
my  legatees  hereinbefore  mentioned  in  the 
following  manner:  The  same  shall  be  divid- 
ed in  proportion  as  said  legacies  each  bear  to 
the  whole  remainder  or  residue  of  my  estate, 
so  that  those  to  whom  $1.00  is  given  shall  re- 
ceive $2.00;  those  to  whom  $50.00  is  given 
shall  have  $100.00  out  of  the  said  residue  or 
residuary  fund  if  such  fund  shall  exist,  and 
other  legacies  In  the  same  proportion.'  In 
the  codicil  of  1804,  after  bequeathing  to  his 
two  sons,  Joseph  and  George,  a  certain  Judg- 
ment held  by  him  against  0.  M.  Garrison's 
estate  et  aL,  and  directing  his  daughters  An- 
nie Elizabeth  Shea  and  Mrs.  Sprague  to  be 
each  charged  with  $1,000,  and  his  daughter 
Margaret  P.  Haiker  to  receive  $300  out  of 
the  estate  before  any  distribution  is  made, 
he  provides  in  the  fifth  clause  of  the  codicil 
as  follows:  'Fifth.  After  above  charges  and 
payments  are  made,  I  direct  that  the  residue 
of  my  estate  shall  be  distributed  among  the 
legatees  under  my  will  as  therein  provided, 
except  my  sons  John  R.  and  George  W.,  who 
are  provided  for  above  In  clause  one  of  this 
codicil.  This  codicil  being  made  for  the  pur- 
pose of  evening  up  my  estate  between  my 
children.'  Mr.  Cole,  attorney  for  the  widow, 
objected  to  the  allowance  of  the  claim  made 
by  Mrs.  Sprague  and  Mrs.  Shea  as  not  being 
supported  by  any  evidence  of  an  express 
contract  with  their  father,  or  such  evidence 
as  the  law  requires.  The  auditor  sustains 
these  exceptions  to  those  two  accounts,  and 
therefore  rejects  them  as  not  having  been 
established  by  sufficient  evidence.  The  ac- 
counts hereinbefore  referred  to  of  Joseph  R. 
Pentz,  E.  C.  Pentz,  and  Samuel  C.  Snyder 
were  not  objected  to  by  any  of  the  parties 
interested  in  the  estate,  and  were,  therefore, 
admitted  as  valid  claims  against  the  estate 
to  be  paid  by  the  executor.  The  auditor  al- 
lows to  the  widow,  Margaret  Pentz,  $400  to 
cover  whatever  she  may  claim  for  annuity 
or  otherwise  under  the  sixth  clause  of  the 
codicil  to  the  will,  and  charges  up  to  the  ex- 
ecutor the  sum  of  $130  iu  hia  hands,  which 
«nu  received  from  the  farm,  to  be  applied, 
with  so  much  of  the  other  money  In  his  hands 
as  may  be  necessary,  to  pay  said  $400  that  la 


due  to  the  widow.  It  may  be  that  <1k  widow 
would  not  be  entitled  to  so  much  as  $400, 
inasmuch  as  many  of  the  articles  enumerated 
In  clause  six  of  the  codicil  to  the  will  have 
already  been  received  by  her;  but.  Inasmuch 
as  no  evidence  has  been  ofTered  showing  the 
value  of  the  items  so  received  by  her,  we  give 
her  the  benefit  of  all  doubts,  and  therefore 
award  to  her  the  said  sum  of  $400.  These 
are  the  main  facts.  The  only  question  is  one 
of  law  as  to  the  construction  of  the  will,  and 
the  share  of  the  widow  under  It  The  divi- 
sion of  what  is  left  among  the  children  and 
grandchildren  who  are  legatees  is  settled  by 
their  agreement 

"Matters  at  Law. 

"Our  examination  of  the  law  in  regard  to 
the  proper  construction  of  the  will  leads  us 
to  the  following  conclusions:  First  The  lega- 
tees who  are  entitled  to  the  residuary  part  of 
this  estate  after  debts,  expenses,  and  specific 
legacies  are  paid  are  those  who  are  legatees 
under  the  will  as  written  in  1886,  except 
Jos^h  and  George  Pentz,  who  are  excluded 
under  the  fifth  clause  of  the  codictL  Second. 
The  testator,  by  the  fifth  clause  of  the  codi- 
cil of  18&1,  excluded  his  sons,  Joseph  and 
George,  from  receiving  any  part  of  the  residu- 
ary estate;  but  beyond  the  effect  arising 
from  such  exclusion  and  from  the  reduction 
In  the  amount  of  the  residue  under  other 
clauses  in  the  codicil,  the  legatees  who  take 
the  residue  and  their  proportionate  shares 
remain  as  set  forth  in  the  will  of  1885. 
Third.  The  word  'legatees'  is  to  have  that 
meaning  put  upon  it  whlcli,  from  the  whole 
will,  in  the  light  of  the  situation  and  cir- 
cumstances existing  when  it  was  made,  ap- 
pears to  have  been  Intended  by  the  testator. 
Fourth.  The  widow  is  not  a  legatee  entitled 
to  participate  in  the  residuary  portion  of  the 
estate,  unless  she  is  a  legatee  under  the  will 
executed  in  1885,  before  the  codicil  was 
made.  Fifth.  She  was  not  such  legatee, 
within  the  meaning  of  the  word  'legatee'  or 
'legatees'  as  used  by  the  testator,  and  there- 
fore is  not  entitled  to  share  in  the  residuary 
portion  of  the  estate.  Sixth.  The  codicil 
does  not  purport  to  make  any  persons  resi- 
duary legatees  who  were  not  such  legatees 
in  the  will  in  1885  nor  to  change  the  stand- 
ard of  measurement  of  the  shares  of  the  leg- 
atees in  the  residuary  estate,  except  so  far  as 
striking  out  the  names  of  his  sons  as  lega- 
tees would  have  such  an  effect.  The  sums 
which  the  codicil  provides  should  be  given  to 
or  charged  against  certain  persons  affpct 
only  the  amount  which  would  be  left  to  con- 
stitute the  residuary  portion  of  the  estate. 
Seventh.  The  bequest  to  the  widow  in  the 
sixth  clause  of  the  codicil,  now  estlmatod 
at  a  value  of  $400,  is  a  legacy,  within  the 
popular  meaning  of  that  term,  and  makes 
the  widow  legatee  as  to  that  bequest.  This 
would  entitle  her  to  claim  such  proportlonntp 
part  of  the  residuary  estate  as  such  legacy 
represents  If  tha  meaning  ol(5^^  |^d 
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codicil,  taken  together,  Is  to  divide  tbe  resi- 
duary part  of  the  estate  among  all  who  re- 
ceived legacies  under  either  the  will  or  the 
codicil.  But.  under  the  auaitor's  view,  nei- 
ther the  will  nor  the  codicil  entitles  any  leg- 
atees to  a  claim  on  the  residuary  estate,  ex- 
cept those  who  were  legatees  under  the  will 
In  1885,  before  the  codicil  was  written. 

"In  support  of  our  conclusions  we  say: 

"1.  The  will  does  not  call  the  widow  a 
legatee.  It  gives  the  residuary  estate  to  the 
legatees  'hereinbefore  mentioned,'  but  does 
not  name  them.  W  nether  she  is  intended 
by  the  testator  to  be  included  under  that 
name  is  a  matter  of  mere  Inference.  And 
such  inference  is  not  necessary. 

"2.  The  bequest  to  her  in  tbe  will  of  1885 
is  simply  to  pay  the  debt  or  obligation  due 
her  under  the  marriage  settlement,  and 
which  she  could  enforce  by  will.  In  fact, 
the  ten  acres  of  land  devised  and  bequeathed 
to  her  were  already  her  property  under  the 
terms  of  that  settlement.  The  will  could 
convey  no  better  title  than  she  already  had. 
Tbe  $2,000  was  simply  an  obligation  he  was 
bound  to  pay,  and  the  testator  declares  the 
bequests  to  have  been  made  in  pursuance  of 
the  marriage  settlement 

"S.  A  legatee  is  one  who  receives  a  legacy. 
Tbe  ordinary  popular  meaning  of  a  legacy, 
and  Its  usual  legal  signification,  is  a  gift  or 
gratuity;  not  the  payment  of  a  debt,  or  a 
provision  to  pay  a  debt.  Where  the  mean- 
ing Is  uncertain.  It  is  reasonable  to  infer 
that  tbe  popular  and  ordinary  meaning  is  in- 
tended, unless  there  is  something  to  require 
a  different  construction.  In  support  of  this 
view  we  cite  the  following  authorities:  2 
Bouv.  Diet  'Legacy'  is  defined  to  be  a  gift  of 
personal  property  by  last  will  or  testament. 
Byrne  v.  Byrne,  3  Serg.  &  B.  60.  Legacies  are 
considered  as  gratuities.  Zelgler  v.  Bckert,  6 
Pa.  13,  47  Am.  Dec.  428.  The  law  presumes 
every  legacy  Is  intended  to  be  a  pure  gratui- 
ty. Brightly,  Eq.  Jur.  {  383.  The  law  pre- 
sumes every  legacy  is  intended  to  be  a  pure 
gratuity,— citing  Byrne  v.  Byrne.  2  Story,  Eq. 
Jut.  H  1009.  1100.  Whatever  is  given  by  a 
will  is  prima  facie  to  be  intended  as  a 
bounty  or  benevolence.  In  re  Hunter's  Es- 
tate, 6  Pa.  67.  The  popular  meaning  of 
words  Is  the  best  criterion  of  the  intention 
of  the  testator.  Blddle's  Appeal,  99  Pa.  532, 
to  same  effect  as,  and  citing,  In  re  Hunter's 
Estate.  6  Pa.  97. 

"4.  That  which  prompts  a  gift  or  legacy, 
and  forms  its  basis,  is  the  view  which  the 
testator  entertains  of  the  claim  which  the 
legatee  has  upon  his  bounty.  When  a  fa- 
ther bequests  legacies  to  his  children  and 
heirs  in  unequsl  sums,  it  Indicates  the  pro- 
portionate extent  to  which  he  regards  them 
entitled  to  his  bounty.  And,  If  the  residuary 
estate  Is  left  to  them  to  be  shared  in  the 
same  proportion.  It  seems  to  be  natural  and 
reasonable,  as  rising  from  tbe  purpose  of 
heart  that  actuates  the  testator  in  bestow- 
Ins  bli  property.    But,  It  tbe  testator  pays 


a  debt  or  obligation  by  a  provision  in  bi* 
will,  it  cannot  reasonably  raise  any  pre- 
sumption that  he  regards  the  creditor  «r 
obligee  entitled  to  his  bounty  beyond  tbe 
payment  of  the  aebt;  and  it  is  even  more 
unreasonable  to  presume  that  the  amount  of 
the  debt  that  is  paid  is  to  be  regarded  as 
a  standard  to  measure  tbe  extent  of  socb 
bounty.  In  this  view  the  presumptions  are 
naturally  all  against  the  testator  making 
Ills  widow  a  legatee  of  his  residuary  estate;, 
to  be  measured  on  the  basis  of  a  previously 
existing  obligation  due  her,  which  the  will 
directed  to  be  paid. 

"5.  As  stated  \n  Be  Postlethwaite,  68  Fta. 
477,  these  surrounding  circumstances  of  tbe 
testator— his  family,  the  amount  and  char- 
acter of  his  property— may  be  and  ought  te 
be  taken,  into  consideration  In  giving  a  ccn- 
struction  to  the  provisions  of  his  wIU.  Br 
considering  such  matters  in  this  case,  tbe 
construction  claimed  for  the  wiaow,  wbicb 
would  give  her  the  great  body  of  the  entire 
estate,  after  she  had  already  been  provided 
for  by  the  marriage  settlement,  leaving  tbe 
children  and  grandchildren  only  a  small  frac- 
tion of  the  estate,  seems  improbable  and  un- 
reasonable. It  also  seems  almost  conehs- 
sive  that  the  testator  did  not  think  that  bi» 
widow  was  so  amply  provided  for  when  be 
made  the  codicil  to  his  wiU.  In  the  slxtb 
clause  of  the  codicil  he  provides  that  she  be 
permitted  to  occupy  his  dwelling  on  tbe 
farm,  and  have  certain  articles  of  famtton^ 
and  have  annually  480  pounds  of  flonr,  W^- 
pounds  of  meat  potatoes,  fruit,  ete.,  oft  tbe 
farm,  to  furnish  her  a  comfortable  living. 
Also  one  cow  (her  choice),  and  feed  off  tbe 
farm  to  keep  it  This  seems  to  be  a  reasoo*- 
ble  provision  if  he  supposed  that  the  share 
previously  allowed  her  out  of  his  estate  mm- 
simply  what  she  got.  by  the  marriage  settle- 
ment But  it  seems  hardly,  possible  tliet 
the  testator  would  make  such  provisions  for 
his  wife  if  he  supposed  he  had  already  givcm 
her  the  greater  part  of  his  estate. 

"6.  There  are  other  well-settled  principles 
in  relation  to  the  construction  of  wU]% 
which,  so  far  as  they  have  any  bearing  urn 
this  case,  we  think  are  against  the  constme- 
tion  claimed'  for  the  widow.  Among  theis 
is  this:  2  Brightly,  Pa.  Dig.  p.  2391  (P.  U 
227):  'An  heir  at  law  can  only  be  disinherit- 
ed by  expressed  devises  or  necessary  impU> 
cation.  In  the  construction  of  a  will  cf 
doubtful  meaning,  every  fair  Intendment  is 
to  be  made  In  his  favor.'  Bender  v.  Deitrich, 
7  Watts  &  S.  284;  Hitchcock  v.  Hitchcock, 
35  Pa.  398;  Cowles  v.  Cowles,  53  Pa.  ITS; 
Bupp  V.  Eberly,  79  Pa.  141;  Luce  v.  Harris; 
83  Leg.  Int  19S.  In  reaching  conclusions  In 
matter  of  fact  and  of  law  we  have  disregard- 
ed the  oral  testimony  of  what  was  said  by 
the  testator  in  regard  to  the  contents  of  bis 
will  and  codicil,  and  also  the  testimony  as 
to  the  oral  declarations  of  Mrs.  Margaret 
Pentz  resi>ecting  the  same  contents  of  her 
share  In  the  estate  under  the  wilL  r  We  d» 
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■ot  regard  thla  oral  testimony  as  competent 
to  affect  tbe  wlU  or  the  codlclL" 

A.  L.  Cole  and  H.  A.  Moore,  for  appel- 
lant. Thos.  H.  Murray  and  Allison  O.  Smith, 
Cor  appellees. 

PER  CURIAM.  In  this  case  the  auditor's 
report  was  couflrmed  by  the  court.  Upon 
•or  examination  of  It  and  of  the  will  and 
codicil  of  the  decedent,  to  which  the  report 
rebitea,  we  are  satisfied  that  a  correct  con- 
dnslon  was  reached  by  the  anditor.  We 
therefore  affirm  the  decree  on  his  report 
Decree  affirmed. 


BLAIR  T.  BORING  et  al. 

^Supreme  Court  of  PeonsylTanla.    June  i, 

1901.) 

DISTRESS  FOR  RBNT— 8ALB— INDBMMITT 
BOND. 
A  constable  to  whom  was  issued  a  land- 
lord's warrant  for  rent  was  given  a  bond,  be- 
cause, aa  recited  therein,  he  did  not  certainly 
know  what  were  the  goods  of  the  tenant, 
wfaich  indemnified  him  against  liability  for 
■etiiag  by  direction  of  the  landlord  and  by 
force  of  his  warrant  the  goods  of  any  one  else, 
•apposing  them  to  be  the  goods  of  the  tenant. 
Beii,  that  be  having  sold  goods  on  the  prem- 
ises, belongiag  to  another  than  the  tenant,  and 
being  liable  therefor  only  because  he  failed  to 

e*ve  the  proper  notice  of  appraisement  and  to 
LTe  the  appraisement  made  by  proper  per- 
aoas, — tie  goods  being  liable  for  the  rent, — ^he 
eoold  not  recover  on  the  bond,  as  his  liability 
I  eansed  by  his  own  wrong. 


Appeal  from  court  of  common  pleas,  dear- 
fcld  county. 

Action  by  W.  a  Blair  against  L.  B.  Bor- 
iBK  and  another.  From  an  adverse  Jndg- 
■leiit,  plaintiff  appeals.    Affirmed. 

The  following  Is  the  charge  of  the  cooft 
below: 

"The  suit  trying  Is  an  action  of  assumpsit 
brought  by  W.  S.  Blair,  the  plaintiff,  against 
&  B.  Boring  and  Darld  Reams,  the  defend- 
ants; but,  the  summons  not  having  been 
•erred  upon  SL  B.  Boring,  you  were  only 
sworn  as  to  David  Reams,  and  the  trial  has 
yroceeded  against  him  alone.  It  Is  to  recov- 
er from  the  defendant  the  amount  of  dam- 
ages alleged  to  have  been  sustained  by  the 
plaintiff  on  account  of  his  having,  as  consta- 
ble of  Dubois  borough,  armed  with  a  land- 
lord's warrant  given  him  by  S.  B.  Boring, 
the  owner  of  the  Le  Grande  Hotel,  In  the 
borough  of  Dubois,  authorizing  him  to  collect 
bix  distress  rent  alleged  to  be  due  and  owing 
to  him  from  H.  J.  Sbettig,  his  tenant  In  that 
kotel,  sold  the  personal  property  therein. 
Hie  claim  Is  made  under  a  bond  given  by 
fl.  B.  Boring  and  David  Reams,  as  surety, 
4ated  the  20th  day  of  May,  1893,  in  the  sum 
«C  $2,000,  the  condition  of  which  reads  as 
fUlows:  The  condition  of  this  obligation  Is 
sncb  tbat  whereas,  a  writ  of  execution  late- 
ly issued  by  S.  B.  Boring,  a  landlord  of  said 
county,  at  the  suit  of  S.  B.  Boring  against 
R.  J.  Shettlg,  commanding  W.  S.  Blair,  one 


of  the  constables  of  said  county,  that  he  levy 
a  certain  debt  for  rent  due,  etc.;  and  wbere- 
as,  the  said  constable  does  not  certainly 
know  what  are  the  goods  and  chattels  or 
effects  of  the  said  defendant:  If,  therefore, 
the  said  plaintiff,  his  heirs,  executors,  and 
administrators,  shall  and  do  from  time  to 
time,  and  at  all  times  hereafter.  Indemnify 
and  save  harmless  the  above-named  consta- 
ble as  aforesaid,  and  his  heirs,  executors, 
and  administrators,  and  every  of  them,  and 
his  and  their  goods  and  chattels,  lands  and 
tenements,  of  and  from  all  manner  of  suits, 
actions,  damages,  costs  or  charges  whatso- 
ever that  shall  or  may  accrue  to  him  or 
them,  or  either  or  any  of  them,  on  account 
of  his  levying  upon  or  levying  upon  and 
selling,  by  the  direction  of  the  said  plaintiff 
and  by  force  of  the  said  writ,  the  goods  and 
chattels  of  any  person  whatsoever,  as  or 
supposing  them  to  be  the  goods  and  chattels 
of  the  said  defendant,  then  this  obligation  to 
be  void  and  of  no  effect,  else  to  be  and 
remain  In  full  force  and  virtue.'  In  the  ex- 
ecution of  this  landlord's  warrant  W.  S. 
Blair,  the  constable,  made  a  levy  upon  cer- 
tain goods,  as  and  for  the  goods  of  H.  J. 
Sbettig,  situate  In  the  Le  Grande  Hotel,  by 
direction  of  S.  B.  Boring,  the  owner  of  that 
property.  A  notice  was  served  upon  him 
that  the  goods  belonged  to  Snyder  Bros.,  and 
on  account  thereof  the  constable  refused  to 
sell  without  a  bond  of  indemnity;  and,  In 
order  to  indemnify  him  and  save  him  harm- 
less against  liability  on  accoimt  of  the  ad- 
verse claim  made  to  the  goods  by  a  party 
claiming  they  were  not  liable  to  be  distressed 
for  rent  this  bond  of  indemnity  was  given. 
A  notice  was  given  by  the  constable  to  the 
owner  of  the  goods  on  the  26th  day  of  May, 
1883,  that  the  goods  would  be  appraised  on 
the  30th  day  of  May,  1893.  The  act  of  as- 
sembly requires  that  this  notice  shall  be  five 
days,  and  the  notice  given  was  only  four 
days,  but  the  constable  went  on  and  had 
tne  goods  appraised;  and  be  had  them  ap- 
praised by  three  men,  neither  of  whom  were 
freeholders  as  required  by  law,  and  subse- 
quently he  sold  these  goods.  After  that  an 
action  of  trespass  was  brought  against  Blair 
and  Boring,  the  constable  and  the  landlord, 
by  Snyder  Bros.,  claiming  to  be  the  owners 
of  the  goods  sold,  and  they  recovered  a  ver- 
dict In  that  case  for  $568.77  on  the  14th  of 
February,  1896;  and  this  suit  now  Is  brought 
by  W.  S.  Blair,  plaintiff,  against  David 
Reams,  the  surety  on  this  bond.  In  order  to 
compel  him  to  make  good  the  loss  which  he 
sustained  by  reason  of  the  execution  of  that 
landlord's  warrant 

"The  evidence  shows  that  under  the  facts 
as  they  existed,  while  the  property  levied 
upon  In  that  hotel  belonged  to  Snyder  Bros., 
yet  that  It  was  liable  to  selzme  and  sale 
for  the  rent  exactly  the  same  aa  It  the 
property  had  belonged  to  H.  J.  Shettlg,  the 
tenant  In  possession  of  the  property;  and 
they  recovered  In  that  case  not  bec&Ttse  of 
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their  ownership,  merely  (of  course,  they 
could  not  recorer  bad  they  not  been  the 
owners),  but  tbey  were  permitted  and  enabled 
to  recorer  because  of  the  fact  that  the  con- 
stable proceeded  illegally.  He  failed  to  give 
the  required  Ave  days'  notice  of  the  appraise- 
ment, and  he  failed  to  have  the  goods  ap- 
praised by  freeholders,  as  required  by  the 
act  of  assembly.  And,  that  being  a  sum- 
mary proceeding,— a  proceeding  which  the 
law  authwlzed  the  landlord  to  Institute- 
whereby  he  at  once  seized  upon  the  goods 
of  his  alleged  debtor,  without  haying  the 
amount  adjudicated  by  a  suit  in  court,  and 
a  Judgment  obtained,  such  as  is  required 
ordinarily  when  one  man  seeks  to  collect  a 
debt  off  another,  he  was  authorized  to  pro- 
ceed summarily  to  seize  the  personal  prop- 
erty of  his  debtor;  and,  such  being  the  case, 
the  law  required  that  he  comply  strictly 
with  its  provisions.  He  fUled  to  do  so,  and 
under  the  law  he  was  liable  as  a  trespasser, 
the  same  as  if  he  had  taken  the  property 
without  any  warrant  at  all,— had  taken  it  in 
his  individual  capacity,— and  they  were  en- 
abled to  sue  because  of  his  negligence  and 
failure  to  comply  with  the  law.  Had  he 
proceeded  properly,  Snyder  Bros,  could  not 
have  recovered;  their  goods  in  that  hotel 
being  liable  for  the  rent,  the  same  as  Shet- 
tig's.  Neither  Shettlg  nor  the  Snyders  could 
have  proceeded  for  the  sale  of  their  prop- 
erty under  that  proceeding,  had  the  con- 
stable's proceeding  been  regular.  Sach  being 
the  case,  the  damages  resulting  to  the  plain- 
tiff being  the  result  of  his  own  negligence,  as 
I  look  at  it,  he  cannot  claim  his  indemnity 
against  the  defendants  here.  The  condltl(«i 
of  the  bond,  after  reciting  the  landlord's  war- 
rant, as  read  in  your  hearing,  shows  it  was 
given  because,  in  its  language,  'the  said  con- 
stable does  not  certainly  know  what  are  the 
goods  and  chattels  or  effects  of  the  said  de- 
fendants' (meaning  the  tenant  against  whom 
the  warrant  was  Issued),  and  that  it  in- 
demnified Mm  against  liability  tot  selling, 
by  direction  of  the  landlord,  and  by  direc- 
tion of  his  warrant,  'the  goods  and  chattels 
of  anybody  whatsoever  as  and  supposing 
them  to  be  the  goods  and  chattels  of  the  said 
defendant'  (meaning  the  tenant).  While  it 
is  true  it  indemnifies  ag^ainst  the  sale  of  the 
goods  of  others  than  the  tenant,  which  would 
Include  Snyder  Bros.'  goods,  yet,  so  far  as 
their  claim  was  concerned,  involved  in  the 
suit  against  Bering  and  Blair,  their  goods 
were  liable  for  the  rent,  and  to  seizure  and 
sale  therefor,  the  same  as  if  they  had  been 
the  goods  of  H.  J.  Shettlg,  the  tenant.  Prac- 
tically,  as  between  the  constable  and  those 
indemnifying  him,  they  were  the  goods  of 
the  tenant.  It  was  practically  an  indemnity 
against  liability  for  selling  the  goods  levied 
xipon,  which  were  liable,  against  persons  law- 
fully claiming  the  same;  and  had  the  con- 
stable performed  his  duty  as  required  by  law, 
as  before  stated,  no  liability  could  have  at- 
tached for  the  seizure  and  sale  of  the  prop- 


erty. Such  being  the  case,  he  cannot  now 
take  advantage  of  his  own  wrong  or  illegal 
procedure.  As  his  liability  was  the  result  of 
his  own  negligence  and  failure  of  duty,  he 
cannot  seek  indemnity  against  the  surety  on 
the  bond  against  resulting  damages.  Sny- 
der Bros.*  right  to  recover  in  the  former  case 
was  based  on  two  things:  First,  their  own- 
ership of  the  goods;  second,  the  fact  that 
they  were  not  legally  sebsed,  and  for  the 
seizure  the  constable  was  liable  as  an  in- 
dividual trespasser,— he  by  his  acts  having 
forfeited  the  protection  offered  him  by  his 
warrant  Had  the  constable  proceeded  prop- 
erly, Snyder  Bros.'  ownership  would  not  have 
entitled  them  to  recover.  The  right  to  re- 
cover was  solely  on  account  of  the  Illegal 
acts  of  the  constable,  and,  as  against  such 
acts,  as  before  stated,  the  landlord's  bond 
did  not  indemnify  him.  If  this  position 
taken  is  correct,  the  conclusion  follows  that 
the  plaintiff  here  has  no  right  to  recover, 
and  that  it  would  become  your  duty  to  ren- 
der a  verdict  for  the  defendant.  This  is  an 
important  case,  and  the  legal  questions  in  it 
are  somewhat  complicated.  They  can  be 
reviewed  hereafter,  if  desired,  upon  a  motion 
for  a  new  trial.  •  •  •  Gentlemen  of  the 
Jury,  the  clerk  will  take  your  verdict  for  the 
defendant." 

Cole  &  Moore  and  S.  V.  Wilson,  for  ap- 
pellant.   W.  C.  Pentz,  for  appellees. 

PER  CURIAM.  The  plaintiff  contends 
that  the  learned  Judge  of  the  court  below 
erred  in  directing  the  Jury  to  render  a  ver- 
dict for  the  defendant  It  is  not  shown. 
however,  that  the  alleged  error  has  any  sub- 
stantial ground  to  rest  upon.  A  careful  con- 
sideration of  the  argument  made  In  his  be- 
half has  not  convinced  us  that  there  is  error 
to.  the  charge  or  in  the  directicm  to  the  Jury 
which  resulted  in  the  verdict  complained 
of.  That  which  the  plaintiff  has  assailed  as 
error  appears  to  be  entirely  free  from  it  It 
seems  to  us  that  the  direction  to  the  Jury 
was  precisely  what  it  should  be,  and  that  a 
submission  of  the  case  to  the  Jury  for  thtir 
determination  would  have  been  clear  error. 
It  follows  from  this  view  of  the  case  that  the 
learned  judge  of  the  court  below  committed 
no  error  in  directing  the  Jury  to  render  a  ver- 
dict for  the  defendant.    Judgment  affirmed. 


GENERAL   FIRE-EXTINGUISHER   00.   v. 

MAGEE  CARPET  WORKS  et  al. 

(Supreme  CJourt  of  Peansylvania,     June  4, 

1901.) 

UEGHANIC'S  LIBN— CLAIM— WAIVER  OF  OB- 
JECTION. 

1.  Defendant  in  a  mechanic's  lien  case,  hav- 
ing pleaded  the  general  issue,  waives  defects 
in  the  lien  claim. 

2.  It  is  no  objection  to  the  claim  of  a  materi- 
al man  to  a  mechanic's  lien  that  the  contract- 
or had  no  power,  under  its  charter,  to  make 
the  contract.  ^-^  j 
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Appeal  from  court  of  common  pleas,  Co- 
lumbia county. 

Proceedings  by  tbe  General  Flre-Extln- 
gulsber  Company  against  the  Magee  Carpet 
WorliB  as  owner,  and  the  Bloomsburg  Car- 
pet Worlis  as  contractor,  to  enforce  a  me- 
chanic's lien.  Judgment  for  plaintiff.  De- 
fendant the  Magee  Carpet  Works  appeals. 
Affirmed. 

The  following  are  the  opinion  of  the  court 
below  on  denying  a  new  trial  and  the  sec- 
ond assignment  of  error: 

"Had  the  defendants,  Instead  of  going  to 
trial  niK>n  a  plea  to  the  general  issue,  or 
upon  the  plea  of  nil  debit  and  that  the  ma- 
terial furnished  and  work  done,  the  debt  for 
which  claim  Is  made,  was  not  furnished  or 
done  upon  the  credit  of  the  building  men- 
tioned; that  the  premises  and  building  men- 
tioned were  not  bound  by  the  contract  of  the 
Bloomsburg  Carpet  Works,  as  mentioned  in 
said  lien  and  writ,  nor  was  it  the  agent  and 
contractor  of  the  owner;  that  the  said  ma- 
terials or  work  done  for  which  claim  Is  made 
did  not  enter  Into,  and  form  a  part  of,  the 
construction  of  the  building  mentioned  in 
writ;  that  plaintiffs  are  not  entitled  to  the 
benefits  of  the  statutes  mentioned  In  the 
claim, '—moved  the  court  to  strike  off  the 
claim  or  demurred,  it  Is  more  than  probable 
that  the  court  would  have  been  compelled 
to  strike  off  the  claim,  because  the  materials 
and  work  were  furnished  a  contractor,  and 
the  claim  does  not  sufficiently  Itemize  the 
articles  furnished,  and  give  prices  to  each 
article  fumiehed,  for  the  particular  building. 
Or,  In  other  words,  the  lien  is  ffied  as  one 
sum  or  amount  for  the  various  articles  fur- 
nished, and  would  have  been  fatally  defect- 
ive on  demurrer  or  on  motioa  to  strike  off 
the  Hen.  See  Wharton  ▼.  Investment  Co.,  180 
Pa.  168,  36  Atl.  725,  and  very  many  other 
cases  to  same  effect  But  the  defendant 
having  pleaded  the  general  Issue,  cannot  now 
raise  that  question.  The  Jury  are  to  try  only 
questions  of  fact.  It  is  the  province  of  the 
court  to  pass  upon  questions  of  law,  and, 
having  pleaded  the  general  issue,  the  de- 
fendant waived  defects  In  the  claim.  See 
Wharton  v.  Investment  Co.,  supra;  Kline- 
felter V.  Baum,  172  Pa.  652.  33  Atl.  582;  and 
very  many  other  cases  might  be  cited  to  the 
same  effect  The  conduct  of  the  defendant 
company  in  procuring  the  materials  and 
work  from  the  plaintiff  was  not  such  as  to 
Induce  a  court  to  go  out  of  the  plain  legal 
requirements  to  aid  them.  Magee,  as  gen- 
eral manager  and  secretary  of  the  Blooms- 
burg Carpet  Company,  procured  the  mate- 
rials to  be  furnished.  Then  the  same  man, 
in  the  same  capacity,  for  the  Magee  Carpet 
Works,  accepts  and  approves  of  the  mate- 
rials and  work;  and  at  once  the  Bloomsburg 
Carpet  Company  convey  to  the  Magee  Carpet 
Works  the  buildings  embraced  In  or  covered 
by  the  Hen." 

Second  assignment  of  error:  "The  court 
below  erred  in  refusing  to  charge  the  Jury 


as  requested  In  the  defendants'  lint  point 
which  point  and  answer  thereto  are  as  fol- 
lows: '(1)  That  the  Bloomsburg  Carpet 
Works,  the  contractor,  having  been  lnc<»po- 
rated  for  "the  purpose  of  the  manufacture 
of  carpets  and  other  t^^le  fabrics,"  could 
not  contract  "for  and  about  the  erection  and 
construction  of  three  several  buildings  ad- 
joining each  other,"  nor  could  it  contract  for 
"the  installment  of  a  system  of  Grlnnell 
Glass-Disc  Automatic  Sprinklers,  including 
the  necessary  piping,  indicator  gates,  and 
draw-off  valves,  and  materials  and  labor  nec- 
essary to  the  erection  and  construction  of  the 
said  system  for  the  puripose  of  extinguish- 
ing fires,"  for  the  Magee  Carpet  Works,  as 
the  same  was  outside  of  Its  charter  powers 
and  ultra  vires;  and  the  plaintiff  cannot  re- 
cover in  this  action.  Answer:  That  p<dnt  as 
a  whole  we  do  not  affirm;  but  we  leave  it 
to  you,  under  the  evidence  in  the  case, 
whether  the  plaintiff  cannot  recover  or  can. 
The  fact  that  the  Bloomsburg  Carpet  C<Hn- 
pany  may  have  had  no  power  under  its  char- 
ter to  enter  into  a  contract  which  would  bind 
them  we  think  would  not  affect  the  power 
of  the  plaintiff  to  file  a  lien  against  the 
Magee  Carpet  Works  for  the  materials  and 
labor  that  went  into  the  construction  of  the 
buildings  of  the  Magee  Carpet  Works;  that 
Is,  we  think  that  If  you  find  In  favor  of  the 
plaintiff  upon  the  other  part  of  the  case  the 
questions  that  have  been  left  to  you,  then 
the  plaintiff  could  maintain  his  action.' " 

Charles  H.  Welles  and  O.  M.  Tustln,  for 
appellant.  Grant  Herring  and  W.  H.  Rhawn, 
for  appellee. 

PEE  CURIAM.  The  conclusion  arrived  at 
In  this  case  is  that  no  sufficient  cause  ap- 
pears for  reversing  the  Judgment.  It  is  not 
clear  that  any  error  was  committed  by  the 
court  in  its  charge  to  the  Jury  or  in  Its  an- 
swers to  the  defendants'  points.  The  speci- 
fications of  error  are  therefore  dismissed,  and 
the  Judgment  is  affirmed. 


GABLE  et  aL  v.  CITY  OF  ALTOONA  et  aL 

(Supreme  Court  of  Pennsylvania.     June  4, 

1901.) 

HirmciPAL  IMPROVEMENTS— BONDS  TOR  PAY- 
MENT—LIMITATION  AS  TO  INDEBTEDNESS. 

1.  A  city  issued  l>ond8  for  payment  of  street 
improvements,  reciting  their  isgue  by  virtue  of 
Act  May  23,  1889,  art  15,  S  27,  providing  that 
in  contracts  for  improvements,  the  cost  of 
which  is  to  be  paid  by  assessments,  the  city 
may  agree  with  the  contractor  that  he  sh^l 
take  an  assignment  of  the  assessments  in  pay- 
ment, the  city  not  otherwise  to  be  liable,  though 
the  assessments  be  not  collectible;  or  it  may 
issue  improvement  bonds  based  solely  on  the 
assessments.  Held  that,  the  asseBsments  being 
invalid  because  of  irregularity  in  the  passage 
of  the  ordinance,  the  city  was  liable  on  the 
bonds. 

2.  Where  bonds  for  Improvement  of  a  sti«et 
are  issued  tmder  Act  May  23,  1888,  art.  15,  | 
27,  to  be  paid  from  assessments,  Const,  art.  9, 
•  8,  proviaing  that  municipal  indebtedness  shall 
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•ot  be  increased  beyond  a  certain  amount  witb- 
•ut  assent  of  the  electors  given  at  an  election, 
does  not  prevent  the  city  being  liable  oa  the 
bonds,  the  assessments  being  invalid  because  ot 
irregularity  in  passage  of  the  ordinance,  there 
being  no  intention  when  the  bonds  wei-e  issued 
that  the  indebtedness  should  be  thereby  in- 
creased. 

Appeal  from  court  of  common  pleas,  Blair 
county. 

Suit  by  WOliam  r.  Gable  and  others 
against  the  city  of  Altoona  and  others.  De- 
cree for  defendants.  Plaintiffs  appeal  Af- 
firmed. 

The  following  is  the  opinion  of  the  court 
below  (Bell,  J.}: 

"Plaintiffs  are  taxpayers  of  the  city  of 
Altoona.  Their  original  bill  was  brought 
to  enjoin  an  election  on  the  question  of  re- 
funding at  a  lower  rate  of  Interest  certain 
Improvement  bonds  of  the  city  of  Altoona. 
This  court  decided  said  election  to  be  null 
and  void,  because  of  certain  technical  Ir- 
regularities, and  failures  to  follow  statutory 
enactments  relating  to  the  condnct  of  munic- 
ipal elections.  All  parties  concerned  acquies- 
ced in  this  ruling  by  this  court,  and  the 
question  as  to  the  validity  of  aald  election 
Is  therefore  eliminated  from  the  present  con- 
troversy.  But,  in  accordance  with  the  sec- 
ond prayer  In  the  bill  filed  by  plaintiffs,  this 
court  temporarily  enjoined  the  city  of  Al- 
toona from  paying  either  the  Interest  or  the 
principal  of  said  Improvement  bonds.  The 
question  now  for  decision  is  as  to  the  con- 
tinuance or  dissolution  of  said  temporary 
injunction.  Certain  bondholders  were  per- 
mitted to  Intervene  as  defendants.  Some 
testimony  was  talcen  to  show  the  amount  of 
bonds  held  by  said  intervening  defendants. 
Little  other  testimony  was  taken.  The  mat- 
t^  was,  In  effect,  heard  on  bill  and  answer. 
The  facts  are  practically  undisputed,  and  are 
found  as  follows: 

"Finding  of  Pacts. 

"During  the  years  from  1900  to  18M,  by 
▼Irtue  of  various  ordinances,  similar  In  char- 
acter, the  city  of  Altoona  paved  certain  ave- 
nues and  streets.  Said  ordinances  provided 
for  the  payment  of  the  cost  of  said  paving 
by  assessments  on  abutting  property.  War- 
rants were  to  be  Issued  from  time  to  time 
aa  the  work  progressed.  Bonds  were  then 
to  be  issued  to  lift  said  warrants  in  accord- 
ance with  certain  provisions  in  said  ordinan- 
ces, as  follows:  'Sec.  7.  At  the  expiration 
of  thirty  days  after  the  completion  of  said 
work,  and  its  approval  and  acceptance  by 
the  city  engineer,  the  mayor  and  city  treas- 
urer shall  issue  to  the  contractor  improve- 
ment bonds  in  the  usual  form  for  the  amount 
of  money  represented  by  any  and  all  war- 
rants then  In  his  bands,  and  issued  pursuant 
to  the  provision  of  section  4  of  this  ordinance, 
not  exceeding,  however,  the  amount  of  the 
assessments  made  under  this  ordinance; 
which  bonds  shall  be  countersigned  by  the 
«lty  comptroller,'  and  (after  recording,  etc.) 


they  shall  be  placed  in  the  custody  of  tbe 
city  treasurer,  who  shall  deliver  the  same 
in  exchange  for  and  in  payment  of  the  war- 
rants issued  as  aforesaid.  The  said  bonds 
shall  be  issued  in  denominations  of  one  hun- 
dred dollars  and  two  himdred  dollars  and 
five  hundred  dollars,  and  be  numbered  seri- 
atim, and  be  made  payable  In  the  same  pro- 
portions and  at  the  same  dates  as  provided 
in  section  3  of  this  ordinance  for  the  payment 
of  the  assessments  therein  authorized  [said 
section  3  made  the  assessments  payable  In 
ten  equal  annual  installments]  to  be  collect- 
ed, and  shall  bear  interest  at  the  rate  of  stx 
per  centum  per  annum,  payable  semiannual- 
ly, and  shall  express  on  their  face  that  they 
rest  for  payment  upon  section  27,  art.  16, 
of  the  act  of  assembly  entitled  "An  act  pro- 
viding for  th^  incorporation  and  government 
of  cities  of  the  third  class,"  approved  May  23, 
1889  (P.  L.  277).  Said  bonds  shall  be  denomi- 
nated " Avenue  Improvement  Bonds," 

and  shall  be  called  In  and  redeemed  by  the 
city  treasurer  from  time  to  time,  and  as  of toi 
as  five  hundred  dollars,  with  the  accrued 
Interest  on  such  bmids,  shall  accumulate  In 
the  city  treasury  from  the  assessments  above 
mentioned.  •  •  •'  The  bonds  Issued  pur- 
suant to  said  provision  In  said  ordinances 
were  in  the  following  form:     'Ck>mmonwea]th 

of  Pennsylvania.      City   of  Altoona.     

Avenue  ( or  Street)  Improvement  Bond.    . 

The  city  of  Altoona  will  pay  to  the  bearer 

the  sum  of dollars,  payable  on  the  first 

day  of  January,  A.  D.  1900,  or  sooner,  at 
the  option  of  said  city,  with  interest  at  the 
rate  of  six  per  centum,  clear  of  all  taxes, 
payable  semiannually  on  the  first  day  of 
July  and  January  in  each  and  every  year, 
at  the  treasury  of  said  city,  on  presentation 
and  surrender  of  the  proper  coupon  hereto 
attached.  This  bond  Is  Issued  by  virtue  of 
the  XXVII.  section  of  article  XV.  of  an  act 
of  the  general  assembly  of  the  common- 
wealth of  Pennsylvania  approved  the  23d 
day  of  May,  1889,  entitled  an  act  providing 
for  the  Incorporation  and  government  of 
cities  of  the  third  class  and  of  ordinances  of 
the  city  of  Altoona,  Pa.,  passed  in  conformity 
therewith.  This  certificate  of  loan  is  trans- 
ferable on  delivery.'  Frontage  assessments 
to  the  amount  of  $273,(X)0  were  duly  laid, 
and  work  to  that  value  was  done.  In  pursu- 
ance of  said  ordinances,  by  contractors,  and 
bonds  of  tbe  city  to  that  amount  were  duly 
issued  to  such  contractors.  The  Intervening 
defendants,  present  holders  of  said  bonds, 
purchased  the  same,  either  mediatdy  or  im- 
mediately from  such  contractors,  without  any 
notice  that  the  city  had  any  defense  to  the 
payment  of  same,  or  that  the  same  were  In 
any  respect  invalid,  but  without  malcing  any 
inquiry  of  the  city  authorities.  Of  said  is- 
sue of  bonds  $44,500  have  been  paid  off  by 
funds  raised  by  the  city  from  frontage  as- 
sessments. In  189S  the  supreme  court  of 
Pennsylvania  decided  (see  CSty  of  Altoona  v. 
Bowman,  171  Pa.  307,  SSMl.  187)  that  radi 
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frontage  assessments  were  illegal  and  un- 
collectible, because  both  branches  of  city 
councils  had  passed  the  ordinances  providing 
(or  the  assessment  of  same  on  the  same  day. 
Subsequently  to  said  decision  the  city  was 
unable  to  collect  any  further  amount  of  said 
assessments.  From  that  time  dotrn  to  and 
including  July  1,  1809,  the  City  paid  the 
interest  of  coupons  on  the  said  outstand- 
ing bonds  out  of  the  funds  derived  from  tax- 
ation or  other  means  of  revenue.  The  city 
of  Altoona  Is  a  passive  party  in  this  litiga- 
tion. It  does  not  Join  plaintiffs  in  attaclcing 
the  validity  of  said  'improvement  bonds';  it 
does  not  unite  with  the  intervening  defend- 
ant bondholders;  it  Is  neutral,  and  submits 
the  question  of  the  collectibility  of  these 
bonds  to  the  court 

"Legal  DiscnsBlon. 

"It  would  be  an  almost  endless  task  to 
refer  to,  much  less  to  attempt  to  analyze  and 
reconcile,  the  mass  of  legal  decisions  cited 
by  the  respective  counsel  on  questions  grow- 
ing out  of  the  issuance  of  municipal  bonds. 
The  contentions  of  counsel  for  plaintiffs, 
however,  may  be  classified  under  two  heads: 
First.  That  the  bonds  were  payable  solely 
from  assessments,  and  from  such  assessment 
alone  can  they  be  paid.  The  city  has  no 
right  to  pay  them  by  revenue  raised  by  tax- 
ation or  otherwise  than  by  such  assessments. 
Such  assessments  being  uncollectible,  the 
bonds  are  likewise  uncollectible.  Second. 
The  issue  of  said  bonds  was  illegal,  being  In 
contravention  of  article  0,  |  8,  of  the  con- 
stitution of  Pennsylvania,  which  provides 
that 'the  debt  of  any  •  •  •  city,  •  •  • 
except  as  herein  provided,  shall  never  ex- 
ceed seven  per  centum  upon  the  assessed 
value  therein,  nor  shall  any  such  municipal- 
ity ■••  •  Incur  any  new  debt,  or  in- 
crease its  indebtedness  to  an  amount  ex- 
ceeding two  per  centum  upon  such  assessed 
valuation  of  property  without  the  assent  of 
the  electors  thereof  at  a  public  election. 
*  *  *'  Let  ns  first  consider  said  first  con- 
tention on  part  of  plaintiffs,  namely,  that  the 
only  fund  for  the  payment  of  said  bonds  was 
the  frontage  assessments.  The  bonds  recite 
that  they  are  Issued  'by  virtue  of  the  twen- 
ty-seventh section  of  article  16'  of  the  act 
of  23d  of  May,  1880.  Said  section  (see  P.  L. 
2T7;  Purd.  Dig.  p.  1670,  par.  214)  reads  as 
follows:  'In  all  contracts  for  Improvements, 
the  cost  of  which  is  to  be  paid  by  assess- 
ments upon  the  property  abutting,  or  bene- 
fited, the  dty  may  enter  into  an  agreement 
with  the  contractor  that  he  shall  take  an  as- 
signment of  such  assessments  in  payment  of 
the  amount  due  him  under  the  terms  of  his 
contract,  and  in  such  cases  the  city  shall  not 
be  otherwise  liable  under  such  contract, 
whether  said  assessments  are  collective  or 
not;  or  said  city  may  issue  improvement 
bonds  based  solely  upon  the  assessments  for 
any  of  said  local  improvements.'  Counsel 
for  defendants  contends  that  the  holders  of 
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improvement  bonds  occupy  more  favorable 
vantage  ground  as  respects  the  right  of  col' 
lection  than  do  the  contractors  specified  In 
said  section,  because  the  phrase  'wbethet 
•  ♦  •  collectible  or  not*  Is  not  repeated 
in  connection  with  the  issue  of  the  bond  pro- 
vision. It  is  not  necessary  to  decide  said 
last-mentioned  contention.  Most  certainly 
holders  of  such  improvement  bunds  do  not 
occupy  a  worse  position  than  do  such  con- 
tractors. And  In  Barber  Asphalt  Pav.  Co. 
V.  City  of  Harrisburg,  84  Fed.  288,  decided 
by  the  United  States  circuit  court  of  appeals. 
Third  district,  on  November  13,  18W,  opin- 
ion by  Butler,  J.,  It  was  expressly  decided 
that  the  city  of  Harrisburg  was  liable  to  con- 
tractors under  a  state  of  facts  very  similar 
to  those  in  the  present  controversy.  In  that 
casfe  the  city  of  Harrisburg  laid  a  frontage 
assessment  to  pave  a  street.  The  contractor 
was  to  be  paid  such  assessments  as  were  re- 
ceived into  the  city  treasury.  Then  all  un- 
paid assessments  were  to  be  assigned  to  said 
contractor,  and  it  was  expressly  stipulated 
In  the  agreement  that:  'It  is  also  under- 
stood and  agreed  that  the  said  company  [the 
contractor]  shall  accept  the  said  assessments 
In  payment  of  the  amount  due  it  under  this 
contract,  and  the  city  shall  not  be  otherwise 
liable  under  this  contract  whether  said  as- 
sessments are  collectible  or  not'  After  recit- 
ing the  foregoing  facts,  Judge  Butler  goes  on 
to  say:  'At  the  date  of  the  contract  the  de- 
fendant had  authority  to  pave  its  streets,  and 
pay  for  the  same  from  the  treasury.  It  be- 
lieved it  had  authority  also  to  assess  the  cost 
of  such  paving  on  abutting  properties,  and 
transfer  the  obligations  thus  created  in  pay- 
ment for  the  work.  The  plaintiff  had  no 
reason  to  doubt  the  correctness  of  this  be- 
lief. The  legislature,  by  an  act  of  May  24, 
1887,  had  provided  for  such  assessments. 
The  supreme  court  of  the  state,  however, 
iMer  the  work  had  been  completed,  declared 
the  act  invalid.  Shoemaker  v.  Harrisburg, 
122  Pa.  286.  16  Atl.  866;  Berghaus  v.  Har- 
risburg, 122  Pa.  280,  16  Atl.  806;  Ayar's  Ap- 
peal, 122  Pa.  286,  16  AtL  866.  After  enter- 
ing into  the  contract  the  defendant  went 
through  the  form  of  making  assessments; 
and  the  property  holders  paid  |13,470.59  be- 
fore the  Invalidity  of  the  statute  was  dis- 
covered. They  refused,  however,  to  pay 
more,  and,  the  defendant  denying  liability 
for  the  balance  due  under  the  contract,  this 
suit  was  commenced  to  recover  It'  Judge 
Butler  decides  said  defense  to  be  insufficient 
and  invalid.  Referring  to  the  assessments 
made  by  the  city  of  Harrisburg,  he  says: 
'Its  attempt  to  do  it  failed.  Its  acts  In  this 
respect  were  a  nullity.  It  Is  immaterial  that 
the  failure  resulted  from  want  of  authority, 
as  It  would  be  If  it  resulted  from  any  other 
cause  beyond  Its  control.  It  undertook  un- 
conditionally to  make  and  transfer  assess- 
ments, and  Its  failure  Is  a  breach  of  the  con- 
tract To  say  its  obligations  are  discharged 
by  a  vain  attempt  to  make  them— that  the 
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plaintUt  is  bound  to  accept  useless  form  of 
assessments— Is  unreasonable.  The  parties 
contemplated  valid  charges  on  the  property. 
The  term  "assessment"  clearly  implies  this. 
Nothing  short  of  a  lawful  assessment,  one 
capable  of  enforcement,  satisfies  It  It  was 
such  assessments  the  plaintiff  agreed  to  ac- 
cept, and  assumed  the  risk  of  collecting. 
The  parties  were  mutually  mlst^en  respect- 
ing the  authority  to  pay  in  the  special  man- 
ner designated;  but  this  does  not  relieve  the 
defendant  from  Its  obligation  to  pay.  If  any- 
thing Is  wanting  to  render  this  construction 
clearer.  It  may  be  found  in  the  fact  that  the 
language  Involved  is  taken,  word  for  word, 
from  the  statute,  and  must  necessarily  sig- 
nify here  what  it  does  there.  There  the  term 
"assessment"  signifies,  and  can  only  signify, 
a  proceeding  which  creates  a  charge  on  the 
property  spedfled.  The  statute  first  provides 
for  this  proceeding  and  charge,  and  then  for 
Its  transfer  to  the  contractor.  It  is  this 
Charge  which  Is  to  be  transferred,  and  which 
the  contractor  is  to  assume  the  risk  of  col- 
lecting. There  Is  always  some  risk  attend- 
ing such  collections.  Prior  liens  or  other 
causes  may  render  the  property  Insufficient 
to  pay,  and  this  only  is  the  risk  the  statute, 
and  the  contract  under  it,  contemplated. 
The  defendant,  having  failed  to  make  the 
required  assessments,  is  In  default,  and  must 
make  reparation  by  paying  the  consequent 
loss.  There  Is  no  hardship  in  this,  and,  if 
there  was,  It  would  afford  no  justification  or 
excuse  for  shifting  it  to  the  plaintiff.  The 
defendant  has  received  full  value,  for  which 
he  Is  required  to  pay;  and,  if  the  contract 
admitted  of  another  construction,  we  would 
strongly  incline  to  the  one  adopted,  because 
it  Is  not  only  consistent  with  the  intention 
of  the  parties,  but  avoids  the  great  injustice 
of  allowing  the  defendant  to  hold  and  enjoy 
the  plaintiff's  property  without  paying  for  It. 
There  is  abundant  authority  for  this  con- 
struction.' Judge  Butler  then  proceeds  to  re- 
view and  consider  the  legal  decisions  bearing 
on  the  question.  Is  not  the  present  case  a 
stronger  one  for  the  creditor  than  said  Har- 
rlsburg  one?  As  has  been  before  remarked, 
most  certainly  the  bondholder,  who  pur- 
chased the  bonds  from  the  contractor,  occu- 
pies no  weaker  position  than  would  such  con- 
tractor, who  did  the  work  as  a  consideration 
for  said  bonds.  The  inability  to  collect  as- 
sessments In  the  Harrisburg  Case  resulted 
through  no  fault  or  mistake  of  the  Harris- 
burg city  councils;  It  was  the  act  of  the  su- 
preme court,  or,  rather,  defective  legislation 
by  the  state  legislature,  which  caused  the 
loss.  But  In  this  present  Altoona  case  the  loss 
was  occasioned  by  the  fault  or  mistake  of 
the  city  councils  of  said  city  in  passing  the 
ordinances  through  both  branches  of  coun- 
cils on  the  same  day.  Should  not  said  city 
then  bear  the  loss  caused  by  the  mistake  of 
its  own  representatives,  rather  than  bond- 
holders who  have  paid  their  money  ont  on 
the  faith  of  the  validity  of  the  bonds?    To 


rule  otherwise  would  be.  In  effect,  to  permit 
the  city  to  profit  by,  or  take  advantage  of.  Its 
o^m  wrong. 

"Let  us  now  consider  the  second  conten- 
tion on  behalf  of  plaintiffs,  namely,  that  the 
bonds  are  Invalid,  because,  when  Issued, 
they  Increased  the  indebtedness  of  the  city 
of  Altoona  to  an  -  extent  greater  than  two 
pec  centum,  of  the  assessed  valuation.  Were 
it  not  for  the  recent  case  of  Addyston  Pipe 
&  Ste^  Co.  V.  City  of  Corry,  197  Pa.  41,  40 
Atl.  1036,  hereinafter  referred  to,  such  con- 
tention might  at  least  be  deemed  plausible, 
because  certain  prior  decisions  tend  to  lend 
to  it  countenance.  But  said  prior  decisions 
seem  to  be  dlstlngulsliable  from  the  ijuresent 
case^  Houston  V.  City  of  Lancaster,  191  Pa. 
145,  43  Atl.  83,  and  Bruce  v.  City  of  Pitts- 
burg, 166  Pa.  153,  30  Aa  831  (cited  by  coun- 
sel for  plaintiffs),  were  both  actions  to  re- 
strain the  issue  of  bonds.  No  bonds  had 
been  issued,  consequently  none  were  in  the 
hands  of  pnrchasers  for  value.  In  Borough 
of  MUIerstown  v.  Frederick,  114  Pa.  442,  7 
AtL  156,  bonds  had  been  Issued,  and  were 
in  the  hands  of  purchasers  for  value,  but 
Mr.  Justice  Clark  bases  his  ruling  as  to  the 
validity  of  said  bonds,  even  in  the  hands  of 
such  purchases,  on  the  fact  that  the  cer- 
tificate on  file  In  the  court  of  quarter  ses- 
sions—by virtue  of  which  certificate  the 
bonds  were  Issued— disclosed  the  fact  that 
the  constitutional  prohibition  as  to  two  pe 
centum  had  been  disregarded.  Judge  Clark 
says  that  purchasers  were  bound  to  examine 
such  certificate,  and  were  to  be  visited  with 
notice  of  what  It  contained.  But  in  the  pres- 
ent Instance  no  authority  was  cited  to  the 
effect  that  purchasers  of  bonds  wore  bound 
to  search  the  proceedings  of  the  city  coun- 
cils to  ascertain  that  the  ordinances  recited 
in  the  bond  as  passed  in  conformity  with 
the  act  of  assembly  were  regularly  and  legal- 
ly enacted.  The  contrary  is  held  in  a  num- 
ber of  decisions.  It  will  be  sufficient  to  cite 
two  of  said  decisions.  'A  municipal  corpo- 
ration, which,  by  the  regularity  of  the  exe- 
cution of  evidence  of  Its  debts,  which  is  ap- 
parent uj^n  their  face,  induced  persons  to 
buy  them,  Is  thereby  estopped  from  denying 
their  validMy  or  effect  on  th«  ground  that 
In  their  execution,  or  In  their  preliminary 
proceedings  which  warranted  their  execn- 
tion,  its  officers  failed  to  cony^ly  with  some 
law  or  rule  of  action  relative  to  the  mere 
time  or  manner  of  their  procedure,  but  which 
they  negligently  disregarded.'  Speer  v.  C<Hn- 
mUsioners,  88  Fed.  749,  32  a  0.  A.  101. 
'It  was  held  that  a  recital  upon  the  face  of 
city  bonds  that  they  were  "issued  in  pursu- 
ance of  an  act  of  the  legislature  and  an  ordi- 
nance of  the  city  council  passed  in  pursu- 
ance thereof"  concludes  the  city  as  to  an  Ir- 
regularity (consisting  of  the  lack  of  a  peti- 
tion of  freeholders  to  the  common  council 
to  make  subseriptlon)  in  carrying  Into  exe- 
cution the  power  granted  to  subscribe  to  the 
stock  and  issue  the  bond^'^  ISavXtoa  t.  City 
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of  ETansTlUe  (O.  0.)  26  Fed.  382.  But,  M 
baa  heretofore  been  iotiinated,  the  recent 
case  of  AddyBtwi  Pipe  &  Steel  Oo.  t.  City  of 
CorT7.  197  Pa.  4),  46  AtL  1035,  seema  de- 
clslre  In  faror  of  the  yalidity  of  the  bonds 
now  In  question.  Said  case  seema  to  be 
on  all  fours  with  the  present  case.  There, 
as  here,  the  debt  was  contracted  for  munic- 
ipal Improyements, — In  Corry,  a  sewer;  In 
Aitoona,  paring,  streets.  There  provision 
was  made  for  the  payment  of  said  debt  by 
assessment  on  abutting  property  and  adja- 
cent (but  not  abutting)  property  supposed  to 
be  benefited.  Here  like  provision  was  made 
by  assessments  on  abutting  property.  There 
such  provision  failed  because  the  supreme 
court  of  Pennsylvania,  In  the  case  of  Park 
Avenue  Sewers,  168  Pa.  433,  32  AtL  574,  de- 
cided that  assessments  levied  against  proi>- 
erty  not  abutting'  were  Illegal.  Here  a  like 
provision  for  the  payment  of  the  debt  by  as- 
sessments failed  because  the  city  councils  of 
Aitoona  passed  the  ordinance  through  both 
branches  on  the  same  day.  In  said  action 
brought  by  the  contractor  to  recover  from 
the  city  of  Corry  the  balance  due  blm  for 
his  work,  said  dty  Interposed  the  defense 
that  no  recovery  could  be  had  because  the 
dty.  In  Incurring  said  debt,  violated  the  con- 
stitutional provision  as  to  two  per  centum 
Increase,  and  seven  per  centum  In  the  ag- 
gregate. But  the  supreme  court  decided  said 
defense  to  be  unavailing,  the  syllabus  of  said 
case  being  as  follows:  'Municipal  Contracts 
—Increase  of  Debt  The  validity  of  a  mu- 
nicipal contract,  in  so  far  as  It  relates  to 
an  Increase  of  the  municipal  debt  beyond  the 
constitutional  restriction,  must  be  determin- 
ed as  of  the  time  It  was  made.  Municipali- 
ties— Increase  of  Debt— Current  Expenditure. 
There  is  no  constitutional  restriction  on  mu- 
nicipal expenditure,  provided  It  Is  paid  as  It 
goes.  What  is  prohibited  is  the  Incurring 
of  deM.  If  the  city  has  the  money  on  hand, 
or  provides  at  the  time  a  present  means  of 
raising  it  otherwise  than  by  a  loan,  it  may 
contract  for  expenditure  without  reetiiction. 
If  means  are  adopted  which  In  good  faith, 
according  to  reasonable  expectation,  will  pro- 
duce a  sufflclent  fund,  the  contract  entered 
into  on  the  faith  of  them  should  not  be  held 
unlawful  on  acconnt  of  unintentional  mis- 
calculation, or  an  accidental  and  unexpected 
failure  to  produce  the  full  result.  If  a  city, 
at  the  time  of  making  a  contract,  levies  a 
special  tax  In  good  faith  supposed  to  be 
adequate  to  meet  it,  but.  In  consequence  of  a 
flood  or  fire,  or  decline  in  values,  the  result 
la  an  Insufficient  fund,  it  cannot  be  held  that 
ttie  contract,  good  at  Its  Inception,  would 
thereby  be  made  bad.  Where  a  city  pro- 
vides that  the  contract  price  of  a  sewer 
staall  be  paid  partly  by  money  in  the  treas- 
ury and  partly  by  assessments  on  abutting 
and  nonabutting  proporty,  and  subsequently 
it  is  found  that  the  nenabuttlng  property  Is 
not  liable  to  said  asseouments,  the  loss  must 
fall  opon  tli»  aUj,  slthongh  at  the  tine  wbaa 


the  contract  was  made  the  obligation  of  tlw. 
ctty  to  pay  for  nouabnttiug  properties  In- 
creased the  debt  beyond  the  constitntlon- 
al  limitation.  The  constitutional  restriction 
was  not  intended  to  make  mimicipalities  dis- 
honest, nor  to  prevent  those  who  contract 
with  them  from  collecting  their  just  claims, 
but  to  check  rash  expenditure  on  credit,  and 
to  prevent  loading  the  future  with  the  re- 
sults of  present  Inconsiderate  extravagance.' 
Mr.  Justice  Mitchell,  delivering  the  opinion 
of  the  court  In  said  City  of  Corry  Case, 
says:  'There  is  no  constltntlonal  restriction 
on  municipal  expenditure,  provided  it  is  paid 
as  It  goes.  What  Is  prohibited  is  the  In- 
curring of  debt  If  the  city  has  the  money 
on  hand,  or  provides  at  the  time  a  present 
means  of  raising  It  otherwise  than  by  loan, 
it  may  contract  for  expenditure  without  re- 
striction. •  •  *  The  constitutional  re- 
striction was  not  Intended  to  make  munic- 
ipalities dishonest,  nor  to  prevent  those  who 
contract  with  them  from  collecting  their  just 
claims,  but  to  check  rash  expenditure  on 
credit,  and  to  prevent  loading  the  future 
with  the  results  of  jtresent  Inconsiderate  ex- 
travagance. In  the  present  case  the  city  of 
Corry  provided  the  contract  price  of  the  sew- 
er by  an  appiopriatlon  of  money,  which,  as 
already  said,  we  must  assume  to  have  been 
in  the  treasury,  and  by  assessments  upon 
the  property  benefited.  There  is  nothing  to 
indicate  that  these  assessments  were  not  in 
good  faith  and  reasonable  expectation  sup- 
posed to  be  adequate  to  produce  the  required 
fund,  and  offered  and  accepted  by  the  con- 
tracting parties  in  the  mutual  belief  In  their 
validity.  So  far  as  they  were  upon  the  abut- 
ting property,  they  fulfilled  their  Intended 
purpose.  The  distinction  la  regard  to  non- 
abutting  property  bad  not  been  made,  and 
was  not  in  contemplation  of  either  side. 
When  it  was  determined  that  this  part  of 
the  agreed  means  of  payment  would  be  un- 
availing, the  loss  should  in  equity  and  jus- 
tice fall  on  the  city,  which  received  the  full 
consideration  stipulated  for,  and  to  this  ex- 
tent paid  nothing.  The  cases  on  this  sub- 
ject are  conflicting.  See  Dill.  Mun.  Corp. 
(■ith  Ed.)  IS  480-482,  and  notes.  They  show 
that  there  is  no  disposition  of  the  question 
which  is  wholly  free  from  difficulty.  We 
have  preferred  to  follow  the  line  which  we 
think  not  inferior  in  Just  legal  reasoning, 
while  clearly  superior  in  the  honesty  and 
justice  of  the  result  reached.*  Applying  the 
language  of  Mr.  Justice  Mitchell  to  the  facts 
of  the  present  case.  It  may  well  be  said  that 
'there  is  nothing  to  indicate  that  these' 
street-paving  frontage  'assessments  were  not 
In  good  faith  and  reasonable  expectation  sui>- 
posed  to  be  adequate  to  produce  the  requir- 
ed fund.'  The  agreed  means  of  payment' 
proved  'unaTalling'  by  reason  of  the  wrong- 
doing or  negligence  of  the  city  councils  of 
Aitoona  In  both  branches  of  same  passing 
the  ordinances  on  the  same  day.  The  loss 
should,  in  equity  and  JvatieSt  Call  on  the  cttj 
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[of  Altoona],  which  has  received  the  full  con- 
sideration stipulated  for,'  rather  than  on  the 
bondholders,  who  paid  tbelr  money  to  the 
contractors  for  the  bonds  given  to  said  con- 
tractors as  consideration  for  paving  and 
worlc  done. 

"It  is  deemed  unnecessary  to  refer  to  the 
decisions  cited  by  defendants'  counsel  on  the 
question  as  to  whether  jwyment  of  Interest 
for  years  estops  the  city  of  Altoona  from 
now  cohtestlng  the  validity  of  said  bonds. 
Such  payment  of  interest  Is  persuasive  of 
such  validity.  Whether,  in  itselt  it  Is  con- 
clusive. It  is  unnecessary  to  decide. 

'Tiegal  Conclusions. 

"Following  the  decision  of  Judge  Butler 
In  the  case  of  Barber  Asphalt  Paving  Ck>. 
T.  City  of  Harrisburg,  hereinbefore  referred 
to,  and  on  authority  of  Addyston  Pipe  & 
Steel  Ck).  V.  City  of  Corry,  197  Pa.  41,  40 
Atl.  1035,  It  is  hereby  decided  that  the  hn- 
provemeut  bonds  of  the  city  of  Altoona,  In 
question  In  this  action,  are  valid  and  col- 
lectible, debt  and  interest." 

McNeil  &  Flick,  for  appellants.  Thomas 
H.  Greevy  and  Charles  A.  Fagan,  for  ap- 
pellees. 

PER  CURIAM.  The  decree  entered  In 
this  case  is  affirmed  on  the  able  and  satis- 
factory opinion  of  Judge  BelL 


EQUITABLE  GUARANTEE  ft  TRUST  00. 

T.  DONAHOE,  Collector. 
(Supreme  Court  of  Delaware.    May  16,  1901.) 

CONSTITUTIONAL     LAW— TITLE     OP     ACT— RE- 
PEALING STATUTE— UNCONSTITU- 
TIONAL PROVISION— EFFECT. 

l.Act  May  2S,  1898,  entitled  "An  act  to 
amend  chapter  381,  yolume  20,  Laws  of  Dela- 
ware, entitled  'An  act  to  eoaalize  taxation  for 
state  and  county  purposes,' "  and  providing,  by 
section  7,  that  one-fourth  of  all  moneys  which 
shall  be  levied  and  coliecrted  under  the  pro- 
visions of  the  act  within  the  limits  of  the  city 
of  W.  shall  be  used  for  state  purposes,  and 
another  one-fourth  for  county  purposes,  and 
the  remainder  shall  be  to  the  use  of  the  mayor 
and  council  of  W.,  is  nnconatitutionai,  as  in 
violation  of  Const  1807,  art.  2,  {  16,  requiring 
all  bills  to  embrace  but  one  subject,  which 
shall  be  expressed  in  the  title. 

2.  Act  May  25,  1806,  to  equaUse  taxation 
for  state  and  county  purposes,  provides,  by 
section  7,  that  the  original  act  of  1897  to 
equalize  state  and  county  taxes  should  he 
amended  hy  striking  out  ail  of  section  12  there- 
of, and  that  one-fourth  of  all  moneys  which 
shall  be  levied  and  collected  under  the  pro- 
Tisions  of  the  act  within  the  limits  of  the  city 
of  W.  shall  be  used  for  state  purposes,  and 
another  one-fourth  for  county  purposes,  and 
the  remainder  shall  be  for  the  use  of  the 
mayor  and  council  of  W.  Held,  that  the  fact 
that  the  clause  of  section  7  of  said  act  of 
1^8,  in  rcsnrd  to  the  distribution  of  the  taxes, 
was  unconstitutional,  did  not  render  the  re- 
pealing clause  also  unconstitutional,  since  the 
two  clauses  are  separable  and  independent, 
and  hence  section  12  of  the  original  act  was 
repealed. 

Boyce,  J.,  dissenting. 


Action  by  the  Equitable  Guarantee  &  Trust 
Company,  as  trustee  under  the  will  of  Allen 
y.  Leslie,  deceased,  against  John  P.  Dona- 
hoe,  collector  of  taxes  for  the  Northern  dis- 
trict of  Wilmington  hundi-cd.  On  stated  case. 
Opinion  certified. 

Argued  before  LORE,  C.  J.,  and  SPRU- 
ANCK;  GRUBB,  PENNEWILU  and  BOYCE, 
J.T. 

Willard  Saulsbury  and  Anthony  Hlggins.       | 
for  plaintiff.    John   H.   Rodney,   Henry   C. 
Conrad,  and  Peter  L.  Cooper,  Jr„  for  defend- 
ant I 

LORE,  C.  J.  This  Is  an  actlcm  In  assump- 
sit, brought  by  the  Equitable  Guarantee  & 
Trust  Company,  the  plaintiff,  to  recover  from  | 
John  P.  Donahoe,  collector  of  taxes  for  the 
Northern  district  of  the  city  of  Wilmington, 
the  defendant,  certain  taxes  assessed  for  the 
years  1888  and  1889  against  the  plaintitF,  un- 
der the  provisions  of  chapter  381,  20  Laws 
Del.,  passed  May  20,  1887,  entitled  "An  act 
to  equalize  taxation  for  state  and  county  pur- 
poses," and  under  the  provisions  of  chapter 
24,  21  Laws  Del.,  approved  May  25,  1898,  en- 
titled "An  act  to  amend  chapter  381,  volume 
20,  Laws  of  Delaware,  entitled  'An  act  to 
equalize  taxation  for  state  and  county  pur- 
poses' ";  which  said  taxes  were  paid  by  the 
plaintiff  under  protest  The  plaintiff  Claims 
that  these  acts,  collectively  known  as  the 
"Adams  Tax  Law,"  are  unconstitutional,  null, 
and  void,  for  the  following  reasons:  First 
Because  neither  the  title  of  the  original  act 
of  1887  (chapter  381,  vol.  20)  nor  of  the 
amending  act  of  1888  (chapter  24,  toL  21)  dis- 
closes the  subject  of  municipal  taxation, 
which  is  oubraoed  In  the  text  of  the  amend- 
ing act  and  Is,  therefore,  within  the  inhibi- 
tion of  section  16,  art  2,  C!onst  1887.  Sec- 
ond. Because  the  title  is  deceptive,  falae,  and 
misleading,  in  that  it  claims  to  be  an  act  "to 
equalize,"  when  In  fact  the  provisions  of  the 
amending  act  of  1898  produce  inequality  it 
taxation,  requiring,  as  it  does,  citizens  of  rural 
Newcastle  county  to  contribute  three  times 
as  much  for  county  purposes  as  Is  required  of 
a  citizen  of  Wilmington.  Third.  The  plain- 
tiff further  claims  that,  in  any  event  it  must 
recover  the  amount  paid  as  taxes  for  1888, 
because  the  tax  for  that  year  was  not  as- 
sessed according  to  law,  in  that  no  opportuni- 
ty of  review  of  or  appeal  from  the  assess- 
ment was  given  to  the  taxable;  that  he  had 
no  day  in  court 

The  first  inquiry  la,  does  the  title  disclose 
the  subject  of  municipal  taxation,  within  the 
scope  of  section  10,  art.  2,  Const  18877  The 
title  of  the  original  act  of  1887  is  "An  act 
to  equalize  taxation  for  state  and  county 
purposes."  The  text  of  that  act  relates  to 
the  assessment  and  collection  of  taxes  for 
state  and  county  purposes  upon  all  invest- 
ments paying  Interest  or  yielding  an  income, 
which  are  not  now  taxed  for  either  state  or 
county  purposes  or  exempt  team,  taxation. 
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and  provides  tbat  oue-fourth  of  the  money 
so  raised  In  each  county  shall  be  for  the  use 
of  the  state,  and  the  other  three-fourths  for 
the  use  of  the  county  In  which  the  same  was 
levied  and  collected.  The  title  of  the  amend- 
ing act  of  1898  Is  "An  act  to  amend  chapter 
381,  volume  20,  Laws  of  Delaware,  entitled 
'An  act  to  equalize  taxation  for  state  and 
county  purjioses.' "  Section  7  of  the  latter 
act  provides,  as  to  Newcastle  county,  as  fol- 
lows: "Tbat  of  the  moneys  which  shall  be 
levied  and  collected  under  the  provisions  of 
this  act,  within  the  limits  of  the  city  of  Wil- 
mington, one-fourth  thereof  shall  be  for  the 
use  of  the  state  and  another  one- fourth  there- 
of shall  be  for  the  use  of  Newcastle  county, 
and  the  remaining  two-fourths  thereof  shall 
be  for  the  use  of  'the  mayor  and  council  of 
Wilmington;'"  thus  introducing  into  the  act 
as  amended  the  subject  of  municipal  taxa- 
tion. Section  16,  art.  2,  Const  1897,  as  al- 
ready stated,  is  as  follows:  "No  bill  or  Joint 
resolution  except  bills  appropriating  money 
for  public  puriwses,  shall  embrace  more  than 
one  subject,  which  shall  be  expressed  in  the 
title."  Judge  Cooley,  in  his  work  on  Con- 
stitutional Limitations  (143),  has  concisely 
stated  the  reasons  for  the  insertion  of  pro- 
visions! like  this  In  state  constitutions.  He 
says:  "It  may  be  assumed  as  settled  tbat 
the  purpose  of  these  provisions  was:  First, 
to  prevent  hodgepodge  or  log-rolling  legisla- 
tion; second,  to  prevent  surprise  or  fraud 
upon  the  legislature  by  means  of  provisions 
In  bills  of  whicb  the  titles  gave  no  intima- 
tion, and  whicb  might,  therefore,  be  over- 
looked, and  carelessly  and  imlntentionally 
adopted;  third,  to  fairly  apprise  the  people 
through  such  publication  of  legislative  pro- 
ceedings as  is  usually  made  of  the  subjects 
of  legislation  that  are  being  considered,  in 
order  tbat  they  may  have  an  opportunity  of 
being  heard  thereon  by  petition  or  otherwise, 
if  they  shall  so  desire."  So  far  as  the  sub- 
ject of  taxation  for  municipal  purposes  Is 
concerned,  is  not  this  title  open  to  all  of  the 
three  objections  stated  by  Judge  Cooley, — 
First,  as  tending  to  log-rolling  or  omnibus 
legislation;  second,  surprise  or  fraud  upon 
the  l^islatnre,  there  being  no  Intimation  of 
this  subject;  third,  giving  no  fair  notice  to 
the  people  of  this  subject  of  legislation?  In 
addition,  does  not  the  title  negative  the  pres- 
ence of  legislation  for  municipal  purposes  by 
expressly  confining  the  scope  of  the  act  to 
be  "for  state  and  county  purposes,"  and  to 
tbat  extent  deceiving  and  misleading  the  leg- 
islature and  the  i>eople?  If  the  title  had 
stopped  with  the  words  "An  act  to  equalize 
taxation,"  a  different  question  would  have 
been  presented.  In  that  case  the  general 
subject  of  taxation,  without  any  qualification 
other  than  that  of  equality,  would  be  cover- 
ed. When  to  these  words,  however,  are  add- 
ed tbe  limitation  "for  state  and  county  pur- 
poses," it  becomes  tbe  legislative  declaration 
that  no  other  than  state  and  county  taxa- 
tion are  contemplated.    In  Association  t. 


Boblnson,  G9  Ala.  417,  this  whole  subject  is 
very  ably  discussed,  and  this  clear  rule  Is 
laid  down:  "The  question  must  always  be 
whether,  taking  from  tbe  title  the  subject. 
we  can  find  anything  in  the  bill  which  can- 
not be  referred  to  that  subject.  If  we  do, 
the  law  embraces  a  subject  not  described  in 
the  title."  The  provision  of  the  Alabama 
constitution  (article  4,  |  2)  is  as  follows: 
"Each  law  shall  embrace  but  one  subject, 
which  shall  be  described  in  the  title."  In 
the  case  of  Borough  of  Sewickley  ▼.  Sholes, 
U8  Pa.  169.  12  Ati.  302,  it  was  held  that, 
under  "an  act  to  exempt  from  taxation  pub- 
lic property  used  for  public  purposes  and 
places  of  religious  worship,"  etc.,  a  provision 
in  the  act  taxing  other  property  not  used 
for  such  purposes  was  unconstitutional  un- 
der the  following  constitutional  provision: 
"No  biU  except  general  appropriation  bills 
shall  be  passed  containing  more  than  one 
subject,  which  shall  be  clearly  expressed  In 
the  title."  It  was  decided  in  Hyman  v. 
State,  87  Tenn.  109,  0  S.  W.  372,  1  L.  R.  A. 
497,  that:  "A  statute  prohibiting  sales  of 
liquor  to  drunken  husbands  Is  unconstitu- 
tional and  void  if  enacted  either  as  an  orig- 
inal or  amended  act  under  the  caption  'An 
act  to  prevent  the  sale,  giving  or  delivery  of 
liquor  to  minors.'  Its  purview  is  not  ger- 
mane to  {ts  caption."  The  provision  of  the 
Tennessee  constitution  (article  2,  {  17)  was 
that  "no  bill  shall  become  a  law  which  em- 
braces more  than  one  subject,  that  subject 
to  be  expressed  In  the  title."  The  court  In 
that  case  uses  the  following  language:  "The 
precise  question  to  be  determined  in  this 
case  Is  whether  the  title  of  the  original  act, 
entitled  'An  act  to  prevent  the  sale  or  giv- 
ing or  delivery  of  liquors  to  minors,'  is  broad 
enough  to  embrace  an  amendment  not  re- 
lating in  any  way  to  prohibiting  sales  or 
gifts  of  liquor  to  minors,  but  which  pro- 
hibits the  sale  or  giving  liquors  to  drunk- 
en husbands.  We  are  not  at  all  disposed 
to  construe  this  constitutional  provision 
strictly.  On  the  contrary.  It  should  be  given 
a  liberal  construction,  so  as  not  to  embar- 
rass legislation  by  a  construction  unneces- 
sary to  accomplish  the  beneficial  purposes 
for  which  it  was  adopted.  Yet,  as  stated 
by  the  eminent  constitutional  lawyer  already 
cited  [Cooley],  the  legislature  may  make  the 
title  to  an  act  as  restrictive  as  they  please. 
It  is  obvious  tbat  they  may  sometimes  so 
form  it  as  to  preclude  many  matters  being 
Included  In  the  act,  which  might  with  entire 
propriety  have  been  embraced  in  the  enact- 
ment with  the  matter  indicated  In  the  title, 
but  which  must  not  be  extended  because  the 
bill  has  been  made  unnecessarily  restrictive. 
The  court  cannot  enlarge  the  scope  of  the 
title.  They  are  vested  with  no  dispensing 
power.  The  constitution  has  made  tbe  title 
the  conclusive  Index  to  the  legislative  Intent 
as  to  what  shall  have  operation.  It  Is  no 
answer  to  say  that  tbe  title  might  have 
been  made  more  comprehensive  if  in  fact  the 
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legislature  baa  not  seen  fit  to  make  It  ao. 
Cooley,  Const  lAm.  178.  It  is  not  to  be 
doubted  that  the  legislature  might  hare  In 
one  act  prohibited  the  sale  of  liquors  to  both 
minors  and  habitual  dnuikards,  and  that 
maqy  other  .xdasses  of  persons  might  have 
been  included  within  the  prohibition.  But 
in  such  case  the  title  to  the  act  should  have 
been  oomprebenslve  enough  to  hare  included 
the  several  prohibitions.  The  title  of  the  act 
In  question  is  an  exceedingly  restrictive  one. 
It  clearly  Indicatee  that  the  subject  of  the 
act  is  the  sale  of  liquors  to  minors.  The 
subject  of  legislation  is  not  the  sale  or  giv- 
ing of  liquors  generally,  but  the  aale  to  a 
very. limited  class,  to  wit,  minors.  It  would 
never  occur  to  legislator  or  layman  that  un- 
der such  an  index  would  be  found  legislation 
prohibiting  .the  sale  of  liquors  to  any  other 
class  of  persons  than  .minors."  Substitute 
"state  and  county  purposes"  for  "minors," 
.and  "municipal  purposes"  Xor  "drunken  bus- 
bands,"  the  reasoning  in  this  case  applies 
with  equal  force  to  the  one  we  are  now  con- 
aidering;  the  more  emphatic  wording  of  the 
provision  of  the  Tennessee  oonatitutlon  be- 
ing nothing  more  than  what  would  be  the 
legal  interpretation  of  our  own  ooostltution, 
where  the  provision  is  clearly  mandatory. 
In  the  case  of  Mayor,  etc.,  v.  Lewis,  12  Lea, 
180,  the  supreme  ooart  of  Tennessee  seem  to 
have  decided  the  precise. question' presented 
in  this  case.  It  held  a  law  to  be  unconatl- 
tutional  which  was  entitled  "An  act  to  pro- 
vide more  Just  and  equitable  laws  for  the 
assessment  and  collection  of  revenue  for 
state  and  ecumty  purposes,"  -  eta,  because  in 
the  text  of  the  law  provision  was  made  for 
the  collection  of  municipal  tax,  while  no  ref- 
erence is  made  in  the  title.  The  court  says: 
"That  taxes  for  municipal  pu-poses  are  not 
taxes  levied  for  state  or  county  purposes,  and 
ace  not  Included  under  the  terms  of  the  title 
to  this  act,  -seems  too  dear  for  argument  or 
lUnstnatioD.  If  a  state  tax  Is  not  a  municipal 
tax,  or  a  county  tax  not  one,  then  It  is  clear 
the  title  does  not  provide  for,  but  excludes, 
any  provision  for  the  collection  of  municipal 
taxes.  The  expression  of  these  purposes 
necessarily  excludes  a  different  one."  Un- 
der a  lU>eral  construction  of  our  constitution- 
al provision.  It  must  be  manifest  that  the 
subject  of  taxation  for  municipal  purposes  is 
not  within  the  title  of  liie  act  in  question, 
which  is  oonfiued  to  «tate  and  county  pur- 
poses; and  so  much  of  tke  amending  act  as 
relates  to  that  subject  is  tberefwe  onoonsti- 
tutional  and  void. 

Our  next  inquiry  most  tie  to  what  extent 
the  act  as  amended  Is  affected  by  these  im- 
oonstltntlonal  provisions.  It  is  claimed  by 
the  defendant  that,  if  so  much  of  sectiem  7 
of  the  act  of  1898,  which  embodies  the  new 
section  12,  as  relates  to  municipal  taxation, 
sbonld  be  declared  void,  that  section  12  of 
the  original  act  of  1897  would  stand,  and  still 
leave  the  statute  effective.  Upon  this  point 
te  cttes  Cooley.  Const  Um.   ^th  Bd.)  222; 


Shepardson  t.  Baibroad  Co.,  6  Wis.  005; 
State  T.  Judge  of  La  Crosse  Co.  Ct,  11  Wis. 
50;  Com.  v.  Sullivan,  6  Gray,  477;  De  Voy 
T.  Mayor,  etc.,  35  Barb..  261;  Campau  t.  aty 
of  Detroit  14  Mich.  276;  ChUds  v.  Shower. 
18  Iowa,  SOL  These  and  many  other  cases 
have  been  carefully  examined.  They  all  turn 
upon  provlsloos  similar  in  eflCect  to  section  23 
of  the. amending  act  of  1808,  tIz.  "All  acts 
or  parts  of  acts  inconsistent  with  this  act 
are  hereby  repealed,"  and  are  cases  of  re- 
peal by  implication.  In  such  cases  this  rea- 
soning is  entirely  correct  because,  the  re- 
peallxtg  act  being  void  and  inoperatlTe  from 
the  beginning,  it  did  not  effect  a  repeal,  and 
therefore  the  original  act  stood  untouched. 
Under  section  7  of  the  amending  act  of  1896, 
flection  12  of  the  original  act  is  expressly  re- 
pealed by  these  words:  "Amend  the  said 
chapter  by  strU^lng  out  all  of  section  12  there- 
of." Here  the  legislature  has  specifically 
and  expressly  repealed  section  X2,  which  It 
had  the  power  to  do.  This  left  the  original 
act  without  any  section  12,  and,  if  the  sub- 
stitute therefor  provided  by  the  amended  act 
be  unconstitutional,  the  original  statute  has 
no  section  12,  and  the  statute  as  amended 
is  emasculated  to  that  extent  This  proposi- 
tion would  seem  to  require  no  elalMration. 
In  this  connection  we  will  oonsider  eases 
where  the  amending  act  expressly  repeals 
some  part  of  the  original  statute.  Wbere  an 
amending  act  among  other  things,  expressly 
repeals  a  section  or  part  of  an  original  act 
and  substitutes  an  unconstitutional  section  or 
part  In  lieu  thereof,  no  court  so  far  as  the 
most  careful  investlgatioD  discloses,  has  ever 
held  that  the  section  or  part  of  the  ortglnal 
act  so  repeated  was  retained  or  restored,  un- 
less the  repealiag  clause  itself  was  void. 
Courts  have  never  attempted  to  say  what  a 
legislature  would  have  done  if  it  had  antici- 
pated Uiat  the  substitute  would  prove  to  be 
uttconstitutlaiial,  unless  the  legislature  has 
clearly  expressed  its  Intent  In  such  a  contin- 
gency, amounting  substantially  to  a  declara- 
tion In  the  amending  act  that  in  case  the 
new  section  or  iiart  should  prove  to  be  void, 
then  the  old  should  stand.  Indeed,  to  do  so 
would  be  to  stipulate  in  umbra,  and  to  formu- 
late and  enact  law  out  of  the  brains  of  the 
Judge,  in  the  face  of  the  express  declaration 
of  the  legislature  that  the  eld  section  is 
stricken  out.  We  can  conceive  no  more  dan- 
gerous method  of  substituting  the  Judicial 
will  for  legislative  enactment  In  oases  of 
express  repeal  It  seems  to  be  settled  that  the 
old  section  only  remains  valid  where  the 
amending  act  Is  totally  void.  Including  the 
repealing  clause,  and  therefore  the  original 
act  was  Bever  In  fact  repealed.  This  solves 
every  case  of  express  repeal  that  we  have 
been  able  to  find.  In  Jndson  t.  City  of  Bes- 
semer, 87  Ala.  240,  6  South.  267.  4  L.  R.  A 
742,  the  amending  «ct  read  as  follows:  "That 
section  38  of  the  charter  of  the  city  of  Besse- 
mer, AlalMuoaa,  ^,  and  tfae  same  is  hereby 
amended  by  striking  4Mt'the'«vM  tlLy'  is 
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the  fifth  line  of  said  section,  and  inserting  the 
word  Hhlrty'  In  lieu  thereof."  The  repealing 
dauae  of  the  amending  act  was  held  to  be 
Told,  not  because  It  was  connected  with-  the 
unconstltational  substitute,  but  because  the 
whole  amending  act,  including  the  express 
repeal,  had  not  been  re-enacted  and  published 
at  length,  under  the  provision  of  the  Alabama 
constitution  (article  4,  !  2)  "that  no  law  shall 
be  revised,  amended,  or  the  provisions  there- 
of extended,  or  conferred,  by  reference  to  its 
title  only;  but  so  much  thereof  as  Is  revised, 
amended,  extended  or  conferred  shall  be  re- 
enacted  and  published  at  length."  The  case, 
therefore,  falls  within  the  principle  of  a  void 
amendment  including  the  repealing  clause, 
thus  leaving  the  old  law  unrepealed.  Com- 
ing within  the  same  rule  Is  the  case  of  State 
v.  Blend.  121  Ind.  614.  23  N.  E.  511,  where 
the  court  held  that  the  body  of  the  amending 
act  was  unconstitutional,  which  body  embra- 
ced the  repealing  clause.  The  language  of 
the  repealing  clause  was  as  follows:  "That 
all  laws  and  parts  of  laws  In  conflict  with  It, 
and  especially  the  act  providing  for  a  metro- 
poUtan  police. In  dtles  of  20,000  Inhabitants, 
are  by  tbls  act  repealed."  Laws  1889,  c.  112. 
The  court  does  not  state  the  ground  upon 
which  it  holds  the  body  of  the  amending  act 
to  be  unconstitutional,  and  the  case  Is  otb< 
erwlse  quite  indeterminate  and  unsatisfac- 
tory; but  it  does  hold  that  "the  body  of  the 
amending  act  was  void,"  which  carried  the 
repealing  clause  as  a  part  of  It  To  a  similar 
effect  are  all  the  cases  where  an  express  re- 
peal has  been  disregarded.  In  the  case  at 
bar  the  legislature  has  said  exprussly  "strike 
out  the  old  section  12,  and  insert  in  ileu  there- 
of the  new  .section  12."  The  striking  out  was 
within  Its  power,,  and  \alld,  and  old  section 
12  is  therefore  out.  New  section  12  was  be- 
yond Its  power,  and  unconstitutional,  and  Is 
not,  therefore,  in.  Under  all  the  rules  of  con- 
struction, the  striking  out  or  repeal,  and  the 
Inserting  of  the  substituted  section  12,  are  not 
so  Inseparably  connected  In  terms  in  this 
case  that.  If  one  falls,  the  other  must  fall; 
but  are  separable,  each  being  a  distinct,  sub- 
stantive, and  complete  thing  in  itself  when 
separated.  Are  they,  then,  made  Inseparable 
by  legialatlve  Intent?  By  coupling  together 
In  one  section  of  the  amending  act  the  ex- 
press repeal  of  old  section  12  and  the  substi- 
tute new  section  .12,  the  legislative  Intent  that 
tbey  aie  Inseparable  Is  no  more  manifest  than 
If  In  one  section  of  the  amending  act  old  sec- 
tion 12  had  been  repealed,  and  in  some  other 
seraote  section,  or  In  an  .entirely  Independent 
act,  a  substltate  for  old  section  12  bad  been 
provided,  without  saying  "in  lieu  thereof,"  or 
any  other  express  words  of  substitution.  Yet 
th«i  substitution  In  that  case  would  be  Just  as 
complete  by  Implication  as  If  declared  in  ex- 
press terms.  In.  such  case  It  would  Ijardly 
be  contended  that  the  distinct  repealing  sec- 
tion would  be  ToM  because  the  remote  sec- 
tlDQ  or  independent  act.actually  providing  a 
■abstltute  was  void.    The  rule  and  reasoning 


would  be  the -same  in'each  case.  If  the  leg- 
islature had  said  "strike  out  section  12,  and 
Insert  in  lieu  thereof  as  follows,"  and  th^i 
had  not  tilled  up  the  following  or  intended 
section,  but  had  left  It  blanlc,  it  could  hardly 
be  said  that  It  did  not  Intend  to  strike  oat, 
when  it  had  expressly  said  so,  because  it  had 
provided  nothing  to  take  its  place,  the  blank 
substitute  being  a  nullity.  Yet  this  is,  in  ef- 
fect, the  case  before  us,  where  an  nnconstl- 
tloual  substitute  is  nothing,  just  as  much  as  a 
blank  substitute  is  nothing.  We  consider 
that  the  legislature  did  Intend  to  strike  out 
for  it  has  said  so  expressly.  True,  It  has  not 
provided  a  substitute,  but  that  Is  an  omission 
only  as  to  the  substitute,  and  does  not  affect 
the  validity  of  the  striking  out 

But  it  is  urged  that  the  legislature  Intended 
to  amend  and  make  effective  the  law  for  the 
assessment  collection,  and  distribution  of 
taxes  on  personal  property,  and  not  to  annul 
such  a  law.  How  shall  we  ascertain  such 
Intention?  They  have  said,  "We  do  not  want 
old  section  12,"  because  In  express  terms  It  Is 
stricken  out  by  them.  Tbey  have  also  plain- 
ly said,  "We  do  want  new  section  12,"  which, 
by  necessary  Implication,  shows  that  they 
did  not  want  old  section  12.  Yet  we  are 
asked  to  say  by  implication  that  inasmuch 
as  new  section  12  is  unconstitutional,  the 
legislature  Intended  In  that  event  that  old 
section  12  should  remain.  Who  can  tell 
what  action  the  legislature  would  have  taken 
In  case  new  section  12  should  prove  to  be 
unconstitutional?  Does  It  appear  that  they 
contemplated  any  such  contingency?  If  their 
intention  bad  been  as  contended,  it  would 
bave  been  very  easy  for  the  legislature  to 
have  expressed  such  intention  in  appropriate 
language.  To  say  that  section'  7  of  the 
amending  act  is   single,  and  not  divisible, 

.  that  It  shows  the  Intention  of  the  legislature 
to  be  that  old  section  12  should  reuiain  in 
case  new  section  12  could  not  be  substituted, 
begs  the  question.  Said  section  7  naturally 
divides  Itself  Into  two  distinct  purposes  of 
legislative  action.  The  one  Is  to  repeal  and 
get  rid  of  something  that  the  legislature  ex- 
pressly said  It  did  not  want  namely,  old 
section.  12;  the  other,  to  adopt  something 
that  it  did  want,  namely,  new  section  12. 
The  one  purpose,  of  all  others,  appearing 
by  the  express  terms  of  said  section  7,  Is  to 
get  rid  of  old  section  12,  Inasmuch  as  new 

.section  12  embraces  the  radical  difference 
between  the  old  and  the  new  acts,  and  shows 
that  the  legislature,  for  reasons.  In  its  judg- 
ment, deemed  sufficient,  as  we  must  pre- 
sume, did  .not  intend  in  any  event  that  old 
section  12  should  stand.  That  was,  mani- 
festly, the  change  It  had  determined  to 
make.  It  would  seem  paradoxical,  therefore, 
for  the  court  to  hold  that  the  legislative  in- 
tent to  get  rid  of  that  section  Is  best  Inter- 
preted by  retaining  It;  for  this  would  be  the 
logical  result  of  such  a  conclusion.  In  view 
of  the  express  repeal  of  old  section  12,  and 
the  Implied  Intention  not  to  bare  it,  bj  en- 
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acting  new  section  12,  which  In  some  of  Its 
provisions  Is  radically  different  from  the  old 
section,  would  It  not  be  speculation  pure 
and  simple  to  say  that  the  legislature  did 
Intend  to  retain  the  old  section  if  the  new 
section  should  prove  to  be  unconstitutional? 
Would  not  this  be  entering  upon  the  realm 
of  Judicial  legislation,  and  the  substitution 
of  the  hypothesis  of  the  Judiciary  for  the 
will  of  the  legislature,  with  nothing  to  guide 
us  as  to  what  the  legislature  would  actually 
have  done  In  such  a  contingency?  It  Is 
somewhat  remarkable  that  after  the  most 
diligent  search  no  case  has  been  found  In  the 
books  which  directly  supports  such  a  propo- 
sition. 

It  Is  claimed  further,  however,  that,  as  the 
unconstitutional  part  of  new  section  12  re- 
lates only  to  taxation  for  municipal  purpos- 
es, the  statute  is  still  effective  for  state  and 
county  purposes  if  the  unconstitutional  parts 
are  capable  of  separation  from  the  remain- 
der of  the  act;  that  Is,  In  the  language  of 
the  defendant,  it  "that  which  is  left  is  com- 
plete In  itself,  sensible,  and  capable  of  be- 
ing ezecated."  Of  course,  if  this  be  so,  the 
law,  under  well-settled  rales,  would  still  be 
valid.  A  careful  examination  of  the  statute 
shows  that  the  provision  for  taxation  for 
municipal  purposes  relates  not  alone  to  the 
payment  to  the  city  of  the  money  so  received 
as  and  for  Its  use,  but  necessarily  enters  into 
the  assessment,  levy,  and  collection  thereof  as 
well.  Indeed,  It  pervades  every  material 
feature  of  the  act  as  essential  parts  of  Its 
structure  as  a  method  of  raising  revenue  by 
taxation,  and  Is  therefor  incapable  of  sepa- 
ration. Inasmuch  as  said  section  12,  as 
amended,  says:  "That  of  the  moneys  which 
shall  be  levied  and  collected  under  the  pro- 
visions of  this  act,  In  New  Castle  county, 
within  the  limits  of  the  city  of  Wilmington 
two-fourths  thereof  shall  be  for  the  use  of 
the  mayor  and  council  of  Wilmington."  The 
taint  of  unconstitutionality  applies,  there- 
fore, to  the  levy  and  collection  of  the  tax 
as  well  as  to  Its  dlstrlbntlon,  and  may  not 
be  separated  from  the  residue  without  de- 
stroying the  machinery  for  levying  and  col- 
lecting taxes  for  all  purposes.  It  may  be 
said,  moreover,  that,  so  much  of  new  section 
12  being  void  as  relates  to  the  distribution 
of  the  tax,  the  original  statute  as  amended 
becomes  Inoperative,  because  the  object  for 
which  the  tax  Is  levied  is  eliminated  there- 
from; thus  leaving  the  statute  vrithont  a 
purpose;  practically  a  nullity.  Our  conclu- 
sion is  that,  as  section  12  of  the  original  act 
wab  repealed  by  section  7  of  the  amending 
act;  that  as  so  much  of  said  new  section  12 
as  relates  to  taxation  for  municipal  purposes 
In  the  amending  act  Is  unconstitutional  and 
void,  because  It  Is  not  covered  by  the  title; 
and  that  as  the  unconstitutional  part  cannot 
be  separated  from  the  residue,  without 
emasculating  the  statute,— therefore  the  act 
as  amended  Is  unconstitutional  and  void,  and 
the  plaintiff  is  entitled  to  recover. 


Entertaining  this  view,  It  becomes  unnec- 
essary for  ufl  to  consider  the  remaining  ques- 
tions which  were  raised  and  argued  with  so 
much  force  and  ability,  viz.:  First,  the  an- 
constitutlonality  of  the  act  because  It  is 
claimed  to  be  in  violation  of  section  1.  art  8, 
Const  1S97,  providing  for  uniformity  In  tax- 
ation; second,  the  alleged  illegality  of  the 
tax  for  1898,  because  It  was  not  assessed  ac- 
cording to  law,  in  that  the  taxable  had  no 
day  in  court,  no  opportunity  to  review  the 
assessment  or  to  take  an  appeal.  It  Is  or- 
dered that  the  prothonotary  certify  this  opin- 
ion to  the  superior  court  for  Newcastle 
county. 

GBUBB,  J.  (concurring).  I  would  say 
that,  while  I  concur  generally  in  the  conclu- 
sions reached  by  the  majority  of  the  court 
and  also  in  the  line  of  reasoning  and  in  the 
language  generally,  nevertheless,  there  is 
one  consideration  essential  to  the  determin- 
ation of  this  case,  which,  for  want  of  time 
properly  to  Incorporate  It  In  the  opinion  of 
the  majority  of  the  court  I  vrill  now  en- 
deavor to  present  as  explicitly  and  concisely 
as  possible.  While  it  Is  apparent  from  the 
act  of  1898  that  the  legislature  hitended  that 
taxation  upon  Investments  should  continue, 
yet  it  Is  equally  apparent  therefrom  that  the 
legislature  also  unquestionably  Intended  that 
it  should  not  continue  for  the  purposes  as 
expressed  In  section  12  of  the  act  of  1897. 
For  the  repealing  clause  of  section  7  of  the 
amending  act  expressly,  and  the  snbstitu- 
tionary  clause  ImpUedly,  shows  beyond  all 
doubt  that  the  total  taxes  to  be  collected 
from  investments  should  no  longer  be  dis- 
tributed exclusively  for  state  and  comity  pur- 
Itoses  alone.  Therefore,  although  the  legis- 
lature intended  to  amend  the  act  of  1897, 
and  to  continue  taxation  of  investments,  yet 
It  clearly  did  not  Intend  to  amend  It  by  con- 
tinuing the  distribution  provisions  of  section 
12  thereof  unaltered.  In  view  of  the  express 
declaration  of  said  repealing  clause,  and  of 
the  necessary  implication  of  the  substitu- 
tionary clause  of  said  section  7,  it  is  rea- 
sonable to  presume  that.  In  the  Judgment  of 
the  legislature  of  1808,  the  distribution  pro- 
visions of  section  12  of  the  act  of  1897  were 
unequal,  unjust  or  otherwise  objectionable 
In  their  operation,  and  therefore  should  not 
longer  continue  In  force.  Accordingly,  they 
determined  and  provided,  as  the  act  of  1898 
discloses:  First,  for  their  repeal  and  dis- 
continuance; and,  second,  for  the  continu- 
ance of  taxation  of  Investments  for  a  radical- 
ly different  purpose.  Hence,  to  contend  that, 
because  they  intended  to  amend  the  original 
act  and  continue  the  taxation  of  investments^ 
but  for  a  distinctly  different  purpose,— as 
the  said  municipal  purpose  was,— therrfore 
the  legislature  intended,  in  case  such  pur- 
pose failed,  to  continue  the  very  provisions 
In  question  of  section  12  of  the  original  act, 
when,  by  the  provisions  of  section  7  of  the 
amending  act,  they  both  expressly  >  and  im- 
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plledly  BboTT  the  contrary,  la  both  an  erro- 
neous   Inference   and   an    unwarranted*  as- 
sumption.    From  theee  actual  ciicumstancea 
it  is  manifestly  more  reasonable  to  presume 
that  the  legislature  of  180S  would  have  al- 
tered the  title  of  their  amending  act  so  as 
to  include  taxation  for  municipal  purposes, 
If  they  had  foreseen  that  otherwise  the  said 
distribution  clause  would  be  unconstitutional 
and  void.     In  the  absolute  repeal  clause  of 
said  section  7  of  the  act  of  1888  the  legis- 
lature expressly  repealed  and  actually  an- 
nulled said  proTlsions  of  section  12  of  the 
original  act.    This  part  of  the  legislative  pur- 
pose was  unquestionably  and  unconditional- 
ly accomplished.    The  substitutionary  clause 
providing   for  the  Intended  remedy  of  the 
faults  of  the  old  section  12  failed,  but  by  no 
Intent  or  expectation  of  the  legislature.    But 
because  this  one  of  their  two  purposes  may 
have   tailed   through   the  decision   of   this 
court,  that  does  not  warrant  us  in  holding 
that   what  the  legislature  clearly  Intended 
should  not  continue  shall  nevertheless  be  de- 
clared to  continue.    It  is  simply  the  failure 
of  the  legislature  to  effect  one,  but  not  the 
other,  of  their  manifest  purposes.  In  the  opin- 
ion of  the  majority  of  this  court    While  we 
have  no  evidence  of  what  the  legislature 
would  have  done  if  It  had  known  that  Its 
Intended  substitutionary  clause  was  uncon- 
stitutional and  void,  yet  we  have  the  inher- 
ent testimony  of  the  amending  act  itself  that 
the  said  provisions  of  section  12  of  the  orig- 
inal act  were,  in  the  Judgment  of  the  legis- 
lature, presumably,   so  unequal,   unjust,  or 
otherwise  objectionable  that  they   intended 
and  declared  that  they  should  be  dlscontln- 
ned,  and  no  longer  be  operative  or  in  force. 
Under  these  circumstances  it  Is  not  within 
the  proper  sphere  or  duty  of  the  court  either 
to  conjecture  or  declare  that  which  Is  ex- 
clusivdy  a  matter  of  legislative  power  and 
discretion.     Hence,  If  the  general  assembly, 
having,  as  we  consider.  Intentionally,  abso- 
lutely, and  unconditionally  repealed  section 
12  of  the  act  of  1807,  have  failed,  for  any 
reason,  to  enact  a  valid  substitute  therefor, 
the  remedy  must  be  sought  In  legislative, 
and  not  Judicial,  action. 

BOYCB,  J.  (dissenting).  I  fully  concur 
hi  the  opinion  Just  delivered  in  so  far  as  It 
holds,  in  effect,  that  the  title  of  the  act  to 
amend  chapter  381,  20  Laws  Del.,  entitled 
"A.n  act  to  equalize  taxation  for  state  and 
county  purposes,"  being  chapter  24,  21  Laws 
DeL,  is  not  aufflcieuUy  comprehensive.  It  be- 
hig  too  restrictive,  to  embrace  that  part 
of  section  7  of  the  said  act,  which  attempts 
to  amend  section  12  of  the  original  act  by 
providtag  "that  of  the  moneys  which  shall 
be  levied  and  collected  under  the  provisions 
ot  this  act,  within  the  Ihnits  of  the  city  of 
Wilmington,  •  •  •  two-fourths  thereof 
shall  be  for  the  use  of  'the  mayor  and  coun- 
cil ot  Wilmington,' "  and  that,  therefore,  the 
ittempted  amoidment  is  unconstitutional  by 


reason  of  section  10,  art  2,  Const  1897, 
which  provides  that  "no  bill  or  joint  resolu- 
tion except  bills  appropriating  money  for 
public  purposes  shall  embrace  more  than  on» 
subject,  which  shall  be  expressed  in  the- 
title."  But  I  have  been  compelled,  with  great 
reluctance,  to  differ  with  the  opinion  la. 
maintaining  that  section  12  of  the  original 
act  was  expressly  repealed  by  section  7  of 
the  amehdatory  act  and  that  said  original 
act  is,  by  reason  thereof,  inoperative  and. 
void.  The  general  scope  and  purpose  of  the 
amended  act  as  expressed  In  the  title  there- 
of, was  "to  equalize  taxation  for  state  and 
county  purposes,"  and  to  this  end  the  legis- 
lature passed  the  said  original  act  It  is 
obvious  that  the  purpose  of  the  amendatory 
act  was  to  amend  the  original  act  by  adding 
thereto  certain  curative  features,  matters-  of 
detail  largely,  for  the  more  eflBclent  enforce- 
ment thereof,  as  well  as  to  attempt  to  pro- 
vide for  a  somewhat  different  distribution  of 
the  revenues  to  be  derived  from  the  taxes 
to  be  levied  and  collected  under  the  said  act 
within  the  limits  of  the  city  of  Wilmington 
as  aforesaid.  There  is  clearly  and  manifest- 
ly nothing  in  the  language  of  the  said  amend- 
atory act  which  in  any  way  signifies  an  In- 
tent on  the  part  of  the  legislature  to  defeat 
the  main  purpose  of  the  said  original  act 
either  by  direct  or  Indirect  means.  But  oo 
the  contrary,  the  republished  act  as  amend- 
ed, clearly  and  unmistakably  evinces  the  leg- 
islative intent  to  continue  the  subject  of 
taxation  provided  for  under  the  said  orig- 
inal act  and  for  the  purposes  therein  men- 
tioned, except  so  far  as  the  attempted  amend- 
ment proposed  a  different  distribution  of  the 
taxes  to  be  levied  and  collected  thereunder 
as  aforesaid.  And  If  section  12  of  the  re- 
published act  being  the  substitutionary 
words  contained  In  section  7  of  the  amend- 
atory act  be  void  (and  the  court  are  unan- 
imously of  the  opinion  that  the  said  at- 
tempted substitution  is  void),  and  if  section 
12  of  the  original  act  be  repealed  by  virtue 
of  said  section  7  (which  I  do  not  concede), 
then  the  obvious  intent  of  the  legislature  to 
continue  the  system  of  taxation  provided  for 
under  the  said  original  act  is  defeated;  for 
the  republished  act  as  amended,  in  that 
event  becomes  Inoperative,  because  the  ob- 
ject for  which  the  tax  is  authorized  Is  elim- 
inated therefrom,  leaving  the  said  act  with- 
out a  purpose,  and,  therefore,  rendering  it  a 
nullity. 

Upon  the  question  whether  section  7  of 
the  amendatory  act  repeals  section  12  of  the 
original  act,  the  substitutionary  portion  of 
the  former  section  being  void,  I  cannot  re- 
sist the  conviction  that  the  legislature  did  not 
intend,  by  attempting  to  amend  the  said 
original  act  to  defeat  the  main  purpose  and 
design  thereof,  and  thereby  to  annul  the  very 
act  Itself.  Nor  do  I  think  that  said  section 
7,  with  the  unconstitutional  part  thereof  re- 
jected, can,  within  the  legislative  intent  to 
be  gathered  from  the  whole  ot-sald  seotioB,. 
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>  tM  given,  under  any  well-settled  rule  ot  ecn- 
'Btructlon,  a  separate  and  Independent  posl- 
ittre  force  and  operation  for  the  purpose  of 
'enacting  what  the  legislature,  under  erery 
'raaaonnble  intendment,  never  meant  or  li^ 
'.tended,  viz.  the  annulment  of  the  very  statute 
•  which  at  most  they  only  sought  to  amend. 
And  In  the  determination  of  this  question 
^the  manifest  intent  on  the  part  of  the  legis- 
lature to  continue  the  system  of  taxation-es- 
tablished by  the  said  original  act  has  an  im- 
■portant  bearing  upon  the  ^ect  ot  the  void 
portion  of  said  section  7  on  the  remainder 
-thereof.    It  is  an  -established  rule,  applicable 
wllke  to  the  whole  or  a  part  of  a  statute, 
4hongh  stronger  in  favor  of  the  former  than 
the  latter,  that  ail  reasonable  doubts  and 
ipMsnmptlons  are  to  be  solved  in  favor  of  the 
validity  of  a  statute.    And  while  It  Is  true 
-that  a  portion  of  section  7  is  unconstitutional, 
yet.  If  there  be  a  reasonable  doubt  about  the 
•remaining  portion  of  said  section  being  separ- 
'able  from  the  unconstitutional  portion  there- 
•of  within  legislative  Intent  end  effective  for 
■the  purpose  of  'an  Independent,  absolute  re- 
peal of  said  section  12  of  the  original  act, 
tkereby  rendering  •  the  latter  act  nugatory, 
tfa«i  such  doubt  should  be  solved  in  favor  of 
'the  latter  act  and  the  valid  amendments 
'tiiereto;  and  especially  so  If  there  be  nothing 
•in  'the  language,  scope,  and  purpose  of  the 
mid  section  7  which  in  any  manner  reflects 
or  signifies 'an  Intent  or  design  on  the  part  of 
■the  legislature  to  abolish  the  said  system  of 
-taxation,  but  rather  to  change  or  modify  tte 
mode  of  distribution  of  the  taxes  only.    In 
the  case  of  In  re  Wellington,  16  Pick.  87,  26 
Am.   Dec.   631,  Shaw,  C.  J.,  said:    "When 
caHed  upon  to  pronounce  the  Invalidity  of  an 
act  of  the  legislature  passed  with  all  the 
forms  and  solemnities  requisite  to  give  It  the 
(brce  of  law,  courts  'Will  approach  the  ques- 
tion 'With  great  cantion,  examine  it  In  every 
possible  aspect  and  ponder  upon  it  as  long  as 
'deliberation  and  patient  attention  can  throw 
any  new  light  on  the  subject  and  never  de- 
. Clare  a  statute  void  unless  the  nullity  and  In- 
'  validity  of  the  act  are  placed,  in  their  Judg- 
ment, beyond  reasonable  doubt"    And  un- 
'der  this  safe  rule  I  am  unable  to  dispose  of 
'this  question,  having  rejected  part  of  said 
section  7  as  unconstitutional,  by  giving  to  the 
remainder  thereof  a  distinct,  positive  opera- 
tion for  the  purpose  of  effecting  the  repeal  of 
said  section  12,  and  the  consequent  annul- 
ment of  said  original  act;  for  I  not  only  en- 
tertain a  reasonable  doubt  that  the  legislature 
-ever  Intended  such  a  consequence,  upon  it 
being  determined  that  the  main — I  may  say 
the  sole— purpose  of  said  section  7  cannot  be 
carried  Into  effect  the  essential  part  thereof 
'being  void,  but  I  am  constrained  to  believe 
that  every  reasonable  Intendment  is  against 
swch  a  constmctlOTi.    It  seems  to  me  very  evi- 
•dent  upon  an  ln^>eetion  of  said  section  that 
'the  invalid  portion  thereof  formed  an  induce- 
'«ient  or  consideration  for  the  enactment  of 
:tfM  'remainder  theretrf,    and   that  the  pro- 


nounced repeal  clanse  tlierein  waa  not  In  tact 
a  repeal  at  all  aa  an  independent  act  Imt 
-mevely  an  Incidental"  provision  within  the 
seepe  and  purpose  of  «aid  section  to  make 
room  'for  the  words  of  substitution  intended 
to  take  the  place  of  said  section  12.  It  is  no 
doubt  true  that  the  same  act-  of  legislatioa 
may  be  unconstltu'tional  in  some  of  its  pro- 
visions, -and  yet  eonstHutlonalin  others.  -But 
■this  oHist  be  taken  with  this  limitation:  that 
the  i>arts  so  held  respectively  constltntional 
and  unconstitutional  mast -be  wholly  inde- 
pendent of'  each  other.  But  if  they  are  so 
mutually  eonnected  with  and  dependent  on 
each  other  as  mmditions,  considerations,  or 
compensations  for  each-  other  as  to  warrant 
a  belief  that  the  legislature  intended  them 
as  a  whole,  and  that  if  all  eould  not  be  car- 
ried into  effect  the  legislature  would  not  i>as8 
the  residue  Independently,  and  some  parts 
are  unconstitutional,  all  the  provisions  which 
are  thus  dependent  conditional,  or  connected 
must  fall  with  them.  Warren  v.  Mayor,  etc., 
2  Oray,  94.  If,  when  the  unconstitutional 
portion  is  strieken  out  that  Which  remains 
is  complete  In  itself,  and  capable  of  being  ex- 
ecuted in  accordance  with  the  apparent  legis- 
lative intent  wholly  independent  of  that 
which  was  rejected,  it  must  be  snetained. 
Oooley,  Const  Urn.  (6tb  Ed.)  211.  In  the 
application  of  ttiis  principle  of  constraction, 
Judge  Oooley,  in  a  note  on  page  212  of  the 
same  treatise,  says:  "It  must  be  obvious,  in 
any  case,  when  part  of  an  act  Is  -set  aside  aa 
nnconstitutional,  that  it  is  nnsafe  to  Indnlge 
in  the  same  extreme  presumptions  in  -sup- 
port of  the  remainder  that  are  allowable  In 
snpport  of  a  complete  act  when  some  cauae 
of  Invalidity  is  suggested  to -the  whole  of  it 
In  the  latter  case  we  know  the  legislature 
designed  the  whole  act  to  have  effect  and 
we  should  sustain  It  if  possible;  In  the  former 
we  do  not  know  that  the  -legislature  would 
have  been  willing  that  a  part  of  the  act 
should  be  sustained  if  the  remainder  were 
-held  void,  and  there  is  generally  a  presump- 
tion, more  or  less  strong,  to  the  contrary. 
While,  therefore,  in  the  one  case  the  act 
should  be  sustained  unless  the  invalidity  is 
clear,  in  the  other  the  whole  should  fall  un- 
less it  Is  manifest  the  portion  not  opposed 
to  the  constitution  can  stand  by  itself,  and 
that  in  the  legislative  Intent  it  was  not  to  be 
controlled  or  modified  in  its  construction  and 
effect  by  the  part  which  was  void."  And 
again,  on  page  220,  he  says:  "Great  cau- 
tion is  necessary  in  some  cases,  or  tlie  rule 
which  was  designed  to  ascertain  and  effectu- 
ate the  legislative  intent  -will  be  pressed  to 
the  extreme  of  giving  effect  to  part  of  a 
statute  exclusively,  when  the  legislative  in- 
tent was  that  the  part  should  not  stand  ex- 
cept- as  a  component  part  of  the  whole." 
Looking  at  section  7  in  its  entirety,  and  at 
the  legal  Import  and  evident  legislative  in- 
tent of  the  words  employed  therein,  I  cannot 
see  that  it  was  the  manifest  Intent  of  the 
legiriature  to  strike  out  said  aectioo  12  ez- 
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c«pt  for  .the  purpose  of  tbe  Intended  substi- 
tution,, and  it  does  Mem  to;me:tbat.the  leg- 
ialatire  intent  In.tJie  use  of  the  woids, 
"Amend  the  said  chapter  tv :  striking  out  all 
of  section  12  thereof,  and  Insertliig  in  lieu 
tbereof  the  following,"  was  to  be  controlled 
in  its  construction  and  effect  by  that  part 
of  said  section— the  sabsfiltutianary  part— 
which  we  all. agree  is  T<dd.  The  insuperable 
difficulty  which  I  find  in  the  application  of 
the  well-aettled  principle  of  construction  with 
reference  to  statutes  which  are  unconstitu- 
tional in  part  to  effect  the  repeal  of  said 
section  12  is,  that  by  rejecting  the  uncou- 
stltutkmal  portion  ot  said- section  7,. and  then 
maintaining  that  the  remainder  of  the  said 
laBt-m«atI(Hied  section  is  valid,  and  repeals 
•aid  section  12,  the  said  section  7  is  made 
to  eaact'  what  the  legislature  never  intended. 
Such  a  construction  confers  upon  the  fliat 
part  of  said  section  7  a  positive  operation 
as  a  distinct  and  separate  act,  beyond  any 
legislative  Intent  to  be  gathered  from  the 
language  and  purpose  of  the  whole  of  said 
section,  which  was  both  to  strike  out  and  to 
substitute  said  section  12;  and  beyond  what 
I  am  able  to  see  and  to  know  the  legislature 
would  have  enacted  Jn  view  of  .the  invalid- 
ity of  that  portion  of  said  section  7  which  is 
unconstitutional.  And  to  give  to  the  re- 
mainder of  said  section  the  positive  opera- 
tion necessary  to  ^ectuate  the  repeal  of  said 
section  12,  In  ylew  of  the  closely-connected 
relation  and  evident  single  purpose  of  the 
parts  of  said  section,  it  should  be  clearly 
manifest  from  the  words  employed  therein 
that  it  was  the  Intent  of  the  legislature  to 
repeal  said  section  12,  and  thereby  to  annul 
the  original  act.  Irrespective  of  the  substi- 
tution intended  to  be  effected  by  the  uncon- 
stitutional portion  of  said  section  7.  And, 
unless  such  an  Intent  is  manifest,  the  re- 
mainder of  said  section  7,  after  rejecting  the 
unconstitutional  part,  should  not  stand  for 
the  purpose  of  the  repeal  of  said  section  12 
alone.  It  seems  to  me  that  the  clear,  evident 
intent  of  the  legislature  in  passing  said  sec- 
tion 7  was  that  It  should  operate  as  a  whole, 
and  for  the  sole  purpose  of  substituting  said 
section  12,  as  therehi  plainly  expressed,  by 
striking  out  the  last-mentioned  section,  and 
inserting  In  lieu  thereof  that  provision  in 
said  section  7  which  we  hold  to  be  void; 
and,  the  latter  section  falling  in  its  purpose 
of  substitution,  it  is  Important  for  the  pur- 
pose of  striking  out  said  section  12  as  a  dis- 
tinct, independent  act.  And  it  seems  to  me 
that  every  reasonable  Intendment  is  In  favor 
of  this  construction;  for  while  It  is  true  that 
the  legislature  clearly  intended  to  strike  out 
said  section  12  In  order  to  provide  for  a  new 
and  different  distribution  of  the  taxes  re- 
quired to  be  levied  and  collected  under  the 
original  act  and  the  amendments  thereto 
than  .that  provided  under  the  said  origipal 
act,  yet  it  is  equally  true  that  they  Intended 
to  Mmtinue  the  system  of  taxation  originally 
flstabllahed;  and  certainly  .it  is  .most  clear 


that  they  did  not  intend  to  abolisb  it  alto- 
gether. 

But  it  haa  been  said,  in  effect,  by  main- 
taining that  the  whole  of  said  section  7  is 
void  because  of  the  unconstitutional  portion 
thereof,  and  that  by  reason  thereof  said  sec- 
tion 12  remains  unimpaired,  the  legislature 
is  made  to  enact  wliat  they  did  not  Intend  to 
do;  for  It  is  urged  that  the  legislature  mani- 
festly Intended  to  change  the  provision  in 
said  section  12  in  relation  to  the  distribution 
of  the  said  taxes  as  provided  under  the  orig- 
inal act.  This  objection  does  not  meet  the 
question  no>w  before  us,  for  the  legislature 
has  failed  in  doing  wliat  they  intended  to 
do  by  said  section  7.  And,  l)esides,  the  same 
Objection  may  be  urged  against  the  claim 
that' said  section  12  is  stricken  out  and  re- 
pealed by  virtue  of  said  section  7,  notwith- 
standing the  void  i)ortlon  of  the  latter  sec- 
tion, for  such  a  repeal  as  a  distinct  and  sep- 
arate act,  without  substituting  the  words  at- 
tempted to  be  substituted  therefor,  renders 
Hie  whole  act  as  republished  nugatory;  and 
cleorly  tl^re  is  nothing  in  section  7  which 
discloses  any  such  l^lslatlve  intent.  And  It 
may  be  said  that  the  failure  of  the  legis- 
lative intent  to  change  the  mode  of  distri- 
bution ot  the  taxes  for  another  by  the  act 
of  substitution  does  not  create  the  Intent  to 
nullify  the  original  act.  If  the  latter  Is  ef- 
fected. It  must  appear  that  the  leglBlature 
intended  It  quite  as  clearly  as  that  they  in- 
tended to  change  only  the  method  of  distri- 
bution under  said  section  12.  The  language 
of  said  section  7  dearly  and  explicitly  shows 
that  the  legislature  Intended  both  to  strike 
out  said  section  12  and  to  substitute  another 
provision  therefor.  And  since,  therefore,  a 
part  of  said  section  is  void,  contrary  to  the 
legislative  expectation,  we  must  look  beyond 
the  intent  of  the  legislature  to  be  gathered 
from  the  language  of  said  section  7,  to  the 
consequences  of  thetar  failure  to  enact  what 
they  Intended.  It  is  the  effect  of  their  fail- 
ure to  enact  in  a  constitutional  manner  what 
they  Intended  with  which  we  have  to  deal, 
and  in  this  connection  to  consider  the  rela- 
tion which  the  void  portion  of  said  section 
7  bears  towards  the  remainder  thereof,  and 
to  ascertain  whether  or  not  the  two  parts  of 
said  section  are  interwoven  and  bound  to- 
gether in  one  purpose,  and  inseparable.  It 
la  a  well-settled  rule  of  construction  that  the 
customary  repealing  clause  has  no  effect,  and 
repeals  nothing  if  the  statute  to  which  It  is 
annexed  is  Invalid,  because  there  Is  nothing 
inconsistent  or  in  conflict  with  It.  The  In- 
tent of  the  legislature  to  change  the  existing 
law  in  such  a  case  is  as  manifest  and  certain 
as  it  is  in  tills;  but  that  intent,  whatever  it 
may  be,  and  however  plainly  expressed,  falls, 
if  the  act  Intended  to  become  a  law  is  void, 
«nd  there,  as  here,  follows  the  effect  of  such 
failure  upon  the  existing  law  which  it  was 
plainly  intended  to  change,  but  to  cliange 
or  modify  only  as  by  the  propoeed  new  act, 
md  .net  to  Abrogate.    And/it^aMmaito  me^ 
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viewing  this  case  as  I  do,  that  tbe  principle 
uaderlylng  tbls  rule  of  construction  Is  appli- 
cable to  this  case;  for,  as  I  view  It,  tbe  sole 
purpose  of  said  section  7  was  to  substitute 
another  {vovlslon  for  said  section  12,  upon 
the  same  subject-matter,  and,  the  attempted 
amendment  falling  in  that  purpose  for  the 
reason  stated  It  Is  a  nullity,  without  any 
ettect,  leaving  section  12,  as  a  consequence, 
and  not  that  It  was  the  legislative  Intent,  the 
same  as  if  no  attempt  had  been  made  to 
substitute  another  provision  for  it  It  la 
true  that  the  rule  to  which  I  have  Just  re- 
ferred is  in  relation  to  tbe  eff^  of  a  re- 
pealing clause,  the  body  of  the  act  to  which 
it  Is  attached  being  void.  But  the  principle 
of  construction  Is  the  same  If  it  be  a  void 
amendment,  for  in  the  latter  case  the  act 
attempted  to  be  amended  Is  not.  In  fact, 
amended,  and  therefore  it  remains  unchan- 
ged. So,  In  this  case.  If  the  whole  of  section 
7  be  void,— and  X  bold  it  Is,  because  Its  ob- 
ject is  not  divisible  into  two  Independent 
parts,— it  matters  not  what  the  legislature 
intended  thereby,  section  12  is  not  affected. 
Therefore,  as  I  have  said,  it  is  a  question, 
so  far  as  section  7  is  concerned,  whether, 
within  the  legislative  Intent,  the  whole  of 
said  section  must  stand  or  fall  together;  and 
I  hold  that,  because  It  is  void  in  part.  It  is 
void  altogether,  for  the  reason  that  It  Is 
inseparable,  within  the  legislative  purpose 
and  design  thereof. 

And,  in  addition  to  what  I  have  already 
said,  I  may  add  that  it  seems  to  me  that  the 
reasoning  in  tbe  case  of  State  v.  Blend,  121 
Ind.  S14,  23  N.  E.  611,  is  sound,  convincing, 
and  applicable  to  this  case.  The  facts  were 
these:  An  act  of  the  legislature  was  passed 
on  the  6th  day  of  March,  1883,  creating  a 
board  of  metropolitan  police  In  ail  cities  In 
the  state  of  Indiana  having  a  population  of 
29,000  or  more  inhabitants,  to  be  appointed 
by  certain  officers  designated  In  the  act  By 
a  subsequent  act  passed  on  the  7th  day  of 
March,  1888,  the  legislature  attempted  to 
abolish  the  said  board  of  police,  and  to  create 
another  and  fire  department  to  be  elected  and 
appointed  differently  than  was  provided  un- 
der the  first  act  The  latter  act  provided 
that  all  laws  and  parts  of  laws  coming  In 
conflict  with  it,  and  especially  the  cuit  provid- 
ing for  a  metropolitan  police  in  cities  of 
29,000  inhabitants,  are  by  this  act  repealed. 
(Note  especially  tbe  words  in  italics,  showing 
an  express  attempt  as  well  as  Intent,  on  the 
lutrt  of  the  legislature  to  repe«d  the  first  act.) 
The  body  of  tbe  last  act  was  held  to  be  in 
conflict  with  the  constitution,  and  therefore 
void.  And,  notwithstanding  this,  it  was  con- 
tended, on  the  one  hand,  that  the  repealing 
clause  was  valid,  and  that  the  first  act  was 
repealed.  On  the  other,  it  was  urged  that 
the  act  itself  being  void,  tbe  repealing  clause 
attached  thereto  fell  also,  and  that,  as  a 
consequence,  the  first  act  still  remained  In 
full  force.  The  court,  in  part,  said:  "Where 
It  ia  not  clear  that  the  legislature,  by  a  r»- 


pealing  clause  attached  to  an  anconatlto- 
tlonal  act  intended  to  repeal  the  former  stat- 
ute upon  the  same  subject,  except  upon  the 
supposition  that  the  new  act  would  take  the 
place  of  the  former  one,  the  repealing  clause 
falls  with  the  act  to  which  It  is  attached. 
*  *  *  It  la  contended,  however,  that  it  is 
manifest  from  the  language  used  that  the 
legislature  intended  to  repeal  the  act  of 
1883  in  any  event"  And  the  same  position 
Is  maintained  here  with  reference  to  the  al- 
leged valid  portion  of  said  section  7.  "But" 
continued  the  court,  "we  are  unable  to  agree 
with  counsel  in  this  construction.  We  must 
accord  to  the  legislature  the  belief  that  the 
act  of  1880  was  constitutional,  and  the  in- 
tention that  the  provisions  of  that  act  would 
take  tbe  place  of  the  act  of  1883."  This  was 
a  most  reasonable  and  natural  conclusion. 
And  It  may  well  be  assumed  in  this  case  that 
the  legislature  believed  that  the  substitution- 
ary words  of  section  7  were  constitutional, 
and  that  they  would  take  the  place  of  sec- 
tion 12.  The  only  safe  rule  of  construction 
is  to  expound  the  intention  of  the  legislature 
by  what  they  did,  regarding,  as  they  must 
have  done,  the  whole  of  said  section  7  as 
valid.  In  another  case— Judson  t.  City  of 
Bessemer,  87  Ala:  240,  6  South.  267,  4  L.  B. 
A.  742— the  question  was  as  to  the  effect  of 
a  void  amendatory  act  upon  the  original  act 
Tbe  attempted  amendment  was  as  follows: 
"That  section  38  of  the  charter  of  the  city  of 
Bessemer,  Alabama,  be,  and  the  same  Is 
hereby  amended  by  striking  out  the  word 
'fifty'  In  the  sixth  line  of  said  section,  and 
inserting  the  word  'thirty*  in  lieu  thereof." 
Acts  1888r-89,  p.  901.  The  amendment  was 
declared  to  be  unconstitutional,  because  the 
amended  section  had  not  been  re-enacted  and 
published  at  length,  as  required  by  the  con- 
stitution, and  the  original  section  38  was 
held  to  be  unimpaired.  In  both  of  these 
cases  there  was  an  express  repeal  within  the 
legislative  Intent,  such  as  is  claimed  for  a 
poi-tlon  of  said  section  7  in  this  case.  The 
attempt  to  repeal  the  act  of  1883,  In  the  In- 
diana case,  and  to  strike  out  "fifty"  and  to 
substitute  "thirty"  in  lieu  thereof  in  said 
section  38  in  the  Alabama  case,  was  as  plain- 
ly and  unmistakably  exerted  by  the  respec- 
tive legislatures,  and  with  as  clear  an  intent 
to  niodlfy  the  former  statute,  as  was  the  at- 
tempt and  Intent  to  strike  out  and  to  sub- 
stitute said  section  12  In  this  case.  What 
the  legislatures  Intended  was  as  plainly  and 
explicitly  set  forth  In  tbe  language  employ- 
ed In  each  of  those  cases  as  it  la  In  this. 
Tbe  attempted  express  repeal  of  the  said  act 
of  1883  in  the  first  case  failed  to  operate  be- 
cause the  act  to  which  the  repealing  clause 
was  attached  was  in  conflict  with  the  con- 
stitution. And  the  express  attempt  to  strike 
out  "fifty"  and  to  substltute'thirty"  In  lieu 
thereof  In  the  Alabama  ease  failed  because 
the  amendment  bad  not  been  re-enacted  and 
published  at  length.  But  the  manifest  In- 
tent of  the  respective  legislaturea  was  not 
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absent  In  either  of  these  cases;  yet  Its  pres- 
ence did  not  control  the  question  of  the  ef- 
fect of  the  Told  repeal  In  the  one  case  and 
the  Toid  amendment  in  the  other  upon  the 
■tatates  Intoided  to  be  aftected  thereby  re- 
spectively. In  determining  this  last  ques- 
tion, the  legislative  intent  as  disclosed  by 
each  of  the  said  void  enactments  did  not  con- 
trol the  courts  in  the  ccmstruction  and  ^ect 
of  such  amendments  upon  the  original  stat- 
utes. And  it  should  not  in  this  case.  The 
consideration  of  the  question  before  us  now 
that  part  of  said  section  7  is  void  necessa- 
rily involves  something  more  than  the  leg- 
islative Intent  to  change  the  mode  of  the  dis- 
tribution of  the  revenues  to  be  derived  from 
the  taxes  to  be  levied  and  collected  under  the 
original  act.  The  intent  to  modify  the  lat- 
ter act  has  failed,  and  we  must  Inquire  as  to 
the  efTect  of  the  failure,  and  of  the  object  of 
said  section  7.  and  of  the  relation  between 
the  void  portion  and  the  remainder  thereof. 
Did  the  void  portion  of  said  section  7  influ- 
ence or  Induce  the  legislature  to  pass  the  re- 
maining part  thereof?  Were  not  the  words 
of  the  repeal  clause  a  mere  means  or  Inci- 
dent to  effect  the  proposed  substitution? 
Are  not  the  two  parts  of  said  section  into 
which  it  has  been  divided  for  the  purposes  of 
this  case  so  mutually  connected  with  and  de- 
pendent upon  each  other  as  conditions,  con- 
sUlerations,  or  compensations  for  each  other 
as  to  warrant  a  belief  that  the  legislature  in- 
tended them  as  a  whole?  These  questions 
mast  be  answered  In  the  negative  in  order 
to  warrant  the  repeal  of  said  section  12. 
This  I  am  nnabfe  to  do,  because.  In  sever- 
ing the  unconstitutional  portion  of  said  last 
section  from  the  remainder  thereof,  I  must, 
in  order  to  accomplish  the  repeal  of  said  sec- 
tion 12  as  a  separate  and  Independent  act, 
enlarge  the  scope  of  the  remainder  of  said 
section  7  beyond  any  apparent  legislative  in- 
tent to  be  gathered  from  said  section;  for 
such  a  construction  nullifies  the  original  act, 
and  the  valid  amendments  thereto  altogeth- 
er, and  there  is  manifestly  an  absence  of 
legislative  Intent  to  be  found  therein  for  any 
such  purpose.  I  am  unable  to  see  and  to 
declare,  as  I  must  do  to  Justify  the  repeal  of 
said  section  12,  that  the  intention  of  the  leg- 
islature was  that  the  part  of  said  section  7 
pronounced  valid  should  be  enforced  though 
the  other  part  thereof  be  void.  Polndezter 
▼.  Greenhow,  114  U.  S.  270,  804,  5  Sup.  Ct 
903,  9(t2,  29  L.  Ed.  186.  I  hold  that  said 
section  7  Is  single  in  its  purpose  of  substi- 
tution only,  and  that  it  is  not  separable  into 
two  or  more  parts,  each  pertaining  to  sep- 
arate and  distinct  objects, '  Independent  of 
each  other,  and  that,  therefore.  It  can  only 
be  considered  as  an  Inseparable  whole.  The 
said  section,  in  its  scoije  and  purpose,  signi- 
fies no  more  than  If  the  legislature  had 
■ought  to  amend  said  section  12  in  this  form; 
"Be  it  enacted  that  said  chapter  be,  and  the 
same  Is  hereby,  amended  by  substituting  for 
section  12  thereof  the  following,"  and  then 


had  added  the  said  su'  stitutlonary  words 
which  are  contained  'in  v&'A  section  7.  Sub- 
stitution alone  is  the  extent  of  the  meaning 
and  purpose  of  said  sect.on  7,  within  the  leg- 
islative Intent  to  be  gathered  therefrom. 
And,  the  attempted  substitution  being  un- 
constitutional, the  whole  of  said  section  Is  a 
nullity;  and,  as  such,  it  does  not  affect  the 
section  intended  to  be  substituted.  Section 
12  is,  therefore,  not  repealed,  but  it  remains 
unimpaired. 

Lastly,  the  question  before  us  Is  not  one  of 
casus  omissus.  What  the  legislature  at- 
tempted to  do,  they  expressed  in  clear  and 
explicit  language,  and  there  was  nothing 
omitted  by  inadvertence  or  accident,  such  as 
falls  within  the  meaning  of  the  maxim. 
Nor  do  I  conceive  It  to  be  the  case  of  an 
"express  repeal"  as  a  sei:arate  and  independ- 
ent act,  for  the  reasons  already  stated.  And 
It  is  very  evident  that  It  is  not  the  case  of 
amending  a  statute  by  a  simple  repeal  of 
some  provision  thereof.  But  it  Is  simply, 
what  said  section  7  manifestly  shows  It  to 
be,  a  case  of  an  attempt  to  amend  a  section 
of  an  act  by  substituting  another  provision 
In  lieu  thereof;  and,  the  attempted  substi- 
tution failing,  the  attempted  amendment  in 
toto  likewise  falls  for  the  reason  already  as- 
signed. I  have  not  deemed  it  necessary  to 
pass  upon  the  other  objecticns  presented  at 
the  argument  against  the  validity  of  the 
original  act  and  the  amendments  thereto,  the 
opinion  of  the  majority  of  the  court  having 
disposed  of  the  case  before  us  upon  the  two 
questions  fuUy  set  forth  in  the  opinions  now 
delivered. 


STATB  ex  rd.  WABD,  Atty.  Gen.,  r. 

CHURCHUAN. 

(Superior  Court  of  Delaware.     Newcastle. 

March  27,  1901.) 

JUDOB  OF  HXTNICIFAL  COURT— APPOINTMBMT 
BT  GOVERNOR— RATIFICATION  BT  SBNATI. 
The  municipal  court  for  the  city  of  Wil- 
mington, under  17  Laws  Del.  c.  207,  |  14  et 
sen.,  creating  it,  and  defining  its  jurisdiction, 
being  an  "inferior  court,"  within  the  meaning 
of  OoDBt.  art.  4,  {  30,  the  judge  of  such  court 
is  a  pubUc  "officer,"  within  Id.  art  3,  i  9,  so 
that  his  appointment  by  the  governor  must  be 
confirmed  by  the  senate  in  order  to  be  valid. 

Quo  warranto  by  the  state  of  Delaware,  on 
the  relaticm  of  Herbert  H.  Ward,  attorney 
general,  against  Phillip  Q.  Ohorchman. 
Judgment  for  defendant 

The  information  was  In  the  following  form: 
"The  information  of  Herbert  H.  Ward,  at- 
torney general  of  the  state  of  Delaware,  re- 
spectfully showeth  and  gives  the  court  here 
to  understand  and  be  Informed  that  the  term 
of  office  of  former  judge  J.  Frank  Ball,  who 
was  city  Judge  of  the  municipal  court  for 
the  city  of  Wilmington,  terminated  and  ex- 
pired on  the  twenty-first  day  of  October,  A. 
D.  1900,  and  a  commlaelon  to  act  and  dis- 
charge the  duties  of  city  judge  Oi  thA  mu- 
nicipal court  for  the  city  of  Wilmington  was 
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tbereniioii,  on  the  twenty-secood  day  of  Oe- 
tdba,  A.  D.  1800,  duly  issued  by  the  then 
gOTernor  of  the  state  of  Delaware,  Ebe  W. 
TmineU,  to  ooa  Edvrard  R.  Cochran,  Jr,, 
Esq.;  the  said  Edwhi  R.  Cochran,  Jr.,  Esq., 
bekig  at  the  time  said  commission  was  is- 
sued to  him  a  resident  of  the  city  of  Wll- 
mtngton  and  state  of  Delaware,  and  a  man 
learned  In  the  law,  and  of  at  least  seven 
years'  standhig  as  a  practicing  attorney  In 
the  superior  court  of  the  state.  The  said 
commission  was  and  is  in  the  words  and  fig- 
ures following:  'The  .  State  of  Delaware. 
To  Edwin  R.  Cochran,  Jr.,  Esq.,  of  New< 
castle  County,  Greeting:  Enow  yoa  that, 
reposing  special  trust  and  confidence  In  your 
imawledge,  integrity,  prudence,  and  ability, 
we  have  constituted  and  appointed,  and  by 
these  presents  do  constitute  and  appoint  yon, 
the  said  Edwin  B.  Cochran,  Jr.,  to  be  city 
Judge  of  the  municipal  court  for  the  city  of 
Wilmington,  giving  hereby  and  granting  unto 
you,  the  said  Edwin  B.  Cochran,  Jr.,  full 
power  and  aathority  to  executes  and  dis- 
charge the  said  offioe  of  city  Judge  of  the 
municipal  court  for  the  city  of  Wilmington, 
in  all  the  sereral  parts  and  branches  there- 
of, and  keeping  of  all  records,  books,  papers, 
and  writings  whatsoever  to  the  said  office  be- 
longing; to  hold,  exercise,  and  enjoy  the  said 
office,  with  all  fees,  perquisites,  emoluments, 
and  advantages  thence  lawfully  arising,  or 
thereunto  of  the  right  in  any  wise  appertain- 
ing, until  your  term  therein,  according  to 
law,  shall  of  course  expire,  you  behaving 
yourself  well  so  long  in  the  said  office.  In 
witness  whereof  the  great  seal  of  the  state 
of  Delaware  is  hereunto  affixed.  Witness 
Bbe  W.  Tunnel],  Esquire,  governor  of  the 
said  state,  at  Dover,  the  22d  day  of  October, 
in  the  year  of  our  Lord  one  thousand  nine 
hundred,  and  in  the  year  of  the  independ- 
ence of  the  United  States  of  America  the 
one  hundred  and  twenty-fifth.  Bbe  W.  Tun- 
nelL  By  the  governor:  J.  H.  Hughes,  Sec- 
retary of  State.  [Seal.]*  The  said  Edwin  B. 
Cochran,  Jr..  Esq.,  on  receiving  his  said  com- 
misrion  to  discharge  the  duties  of  city  Judge 
of  the  municipal  court  for  the  city  of  Wil- 
mington, forthwith  duly  qualified  and  enter- 
ed upon  the  discharge  of  his  said  duties,  and 
continued  in  the  discharge  of  bis  said  duties 
as  Judge  of  said  court  until  on  or  about  the 
eleventh  day  of  March,  A.  D.  1901,  at  which 
time,  to  wit,  on  the  eleventh  day  of  March, 
A.  D.  1901,  one  rhillip  Q.  Churchman,  by 
and  with  the  assistance  of  one  George  Black, 
captain  of  police  for  the  city  of  Wilmington, 
and  the  then  acting  high  constable  or  chief 
ot  police  of  the  said  city  of  Wilmington,  did 
forcibly,  and  against  the  strength,  will,  and 
solemn  protest  of  the  said  Edwin  R.  Coch- 
ran, Jr.,  Esq.,  oust  him,  the  said  Edwin  B. 
Cochran,  Jr.,  Esq.,  from  the  said  office  of 
city  Judge  of  the  municipal  court  for  the 
city  of  Wilmington,  and  he,  the  said  Phillip 
Q.  Churchman,  Esq.,  did  forthwith  thereupon 
unlawfully,  wrongfully,  and  without  color  of 
right  install  himself  in,  and  nraip  and  bold. 


the  said  office  ot  dty  Judge  •(  the  naVk  mu- 
nicipal court  for  the  dty  of  WilmlngtMa,  in 
the  county  and  state  af<»eeaid,  and  stiil  doth 
continue  to  unlawfully,  wrongfully,  and  with- 
out color  of  right,  uaurp  and  hold  the  aaid 
office^  and  all  the  rights  and  emoluments  at- 
tached thereto,  contrary  to  the  statute  In 
such  case  made  and  provided,  and  against 
the  rights  of  the  said  Edwin  B.  Cochran,  Jr., 
Esq.;  wherefore  your  relator  prays  that  a 
rule  issne  out  of  this  honorable  court  re- 
quiring the  said  Phillip  Q.  Churchman,  Esq.. 
to  appear  in  said  court,  on  some  day  to  be 
named  by  said  court,  to  show  cause,  if  any 
he  has,  why  leave  should  not  be  granted  to 
file  this  information.  Herbert  H.  Ward,  At- 
torney General." 

Defendant's  plea:  "And  now,  to  wit,  tlda 
fourteenth  day  of  Mardi,  A.  D.  1901,  the 
said  Phillip  Q.  Obarchman,  the  defendant  in 
the  above-stated  cause,  by  Walter  H.  Hayes 
and  Herbert  H.  Ward,  Ws  attorneys,  as  to 
the  information  filed  in  said  cause  says: 
That  true  it  is  that  the  term  ot  office  of  for- 
mer Judge  J.  Frank  Bali,  as  dty  Judge  for 
the  municipal  court  for  the  dty  of  Wilming- 
ton, terminated  on  the  twenty-first  day  of 
October,  A.  D.  nineteen  hundred,  and  that  a 
commission  to  act  and  discharge  the  duties 
as  city  Judge  of  the  municipal  court  for  the 
dty  of  Wilmington  was,  on  the  twenty-sec- 
ond day  of  October,  A.  D.  1900,  duly  issued 
by  the  then  governor  of  the  state  of  Dda- 
ware  to  one  Edwin  B.  Cochran,  Jr.,  Enquire, 
which  commission  was  in  the  words,  letters, 
and  figures  as  set  out  in  said  information, 
and  that  the  said  Edwin  B.  Cochran,  Jr., 
Esquire,  was  then  and  there  a  resident  of 
the  city  of  Wilmington,  and  a  man  learned 
in  the  law,  and  of  at  least  seven  years'  stand- 
ing as  a  practicing  attorney  in  the  superior 
court  of  this  state;  and  that  the  said  Edwin 
B.  Cochran,  Jr.,  Esquire,  thereupon  duly  qual- 
ified and  entered  upon  the  discharge  of  his 
said  duties,  and  continued  in  the  discharge 
thereof  until  the  eleventh  day  of  March,  A. 
D.  1901.  And  said  defendant  further  saith 
that  the  senate  and  house  of  representatives 
of  the  state  of  Delaware  convened  in  general 
assembly,  in  regular  biennial  session,  on  the 
first  Tuesday  In  Jannary,  A.  D.  1901,  and 
that  said  session  of  the  said  general  assem- 
bly adjourned  without  day  on  the  eighth 
day  of  March,  A.  D.  1901,  and  that  the  said 
senate  so  adjourned  on  said  last-mentioned 
day.  That  said  session  of  said  senate  was 
the  next  session  of  the  senate'  after  the  said 
twenty-second  day  of  October,  A.  D.  1900. 
That  on  or  about  the  fourth  day  of  January, 
A.  D.  1901,  the  then  governor  of  the  state  of 
Delaware  nominated  and  appointed  and  sent 
the  name  of  the  said  Edwin  B.  Cochran,  Jr., 
Esquire,  to  the  said  senate,  for  the  consent 
of  a  majority  of  all  the  members  elected  to 
said  senate  that  said  Edwin  B.  Cochran,  Jr., 
Esquire,  be  the  city  Judge  of  the  municipal 
court  for  the  city  of  Wilmington,  in  lieu  of 
the  Hon.  J.  Frank  Ball,  whose  said  term  of 
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twdve  yean  commencing  on  said  twenty- 
second  day  of  October,  A  D.  1901.  That  on 
or  aboat  tbe  siztoentli  day  of  January,  A.  D. 
1901,  the  said  senate,  by  the  votes  of  a  ma- 
jority of  all  the  members  elected  to  said  sen- 
ate, refused  to  consent  to  said  nomination 
and  a^iolntment  of  aald  Bdwln  R.  Cochran, 
Jr^  Esquire,  to  said  office  for  aald  term,  or 
otherwlaek  and  aald  majority  of  all  of  said 
membera  elected  to  said  aenate  never  con- 
tented at  any  time  to  aald  nomination  and 
appointment  That  no  aessioa  of  said  sen- 
ate other  than  the  session  aforesaid  has  been 
held  since  the  said  twenty-second  day  of 
October,  A.  D.  1800.  And  the  said  defendant 
farther  aalth  that  the  salary,  fees,  and  emolu- 
ments of  the  said  office  of  the  city  Judge 
aforesaid  did,  since  the  aald  twenty-aecond 
day  of  October,  A.  D.  1900,  and  stlU  con- 
tinue to,  exceed  the  aum  of  five  hundred  dol- 
lars annually,  to  wit,  the  salary  of  said  of- 
fice of  said  city  Judge  la  fifteen  hundred  dol- 
lars per  annum,  aa  provided  in  the  statute  of 
the  state  of  Delaware  in  that  behalf.  And 
said  defendant  further  salth  that  on  the 
ninth  day  of  March,  A.  D.  1901,  after  the 
said  adjournment  of  the  said  session  of  the 
said  aenateb  the  governor  of  the  state  of  Del- 
aware granted  unto  this  defendant,  who  then 
and  there  waa  a  resident  of  the  said  city  of 
WUmington,  a  man  learned  in  the  law,  and 
of  at  least  seven  years'  standing  as  a  prac- 
ticing attorney  in  the  superior  court  of  the 
said  state,  a  commission  In  the  words,  let- 
ters, and  figures  following,  to  wit:  [Here 
follows  the  commlsalon  from  Oov.  Hunn  to 
Phillip  Q.  Churchman,  being  In  the  same 
form  as  the  commission  above  set  forth;] 
which  said  commission  waa  received  and  ac- 
cepted by  said  defendant,  who  forthwith 
duly  qualified  as  city  Judge  of  the  municipal 
court  for  the  city  of  Wilmington.  That  at 
nine  o'clock  on  the  morning  of  the  eleventh 
day  of  March,  A.  D.  1901,  the  said  defend- 
ant, commissioned  and  qualified  as  aforesaid, 
appeared  In  the  court  room  at  the  city  hall 
of  the  city  of  Wilmington,  that  being  the 
time  and  place  fixed  by  law  for  a  regular  ses- 
sion of  the  said  municipal  court  for  the  city 
of  Wilmington,  and  then  and  there  discov- 
ered and  ascertained  that  the  said  Edwin  R. 
Oochran,  Jr.,  Esquire,  waa  then  and  there 
assuming  and  attempting  to  discharge  the 
duties  of  the  office  of  the  said  city  Judge  of 
the  municipal  court  for  the  city  of  Wilming- 
ton. That  the  said  defendant,  then  and  there, 
tfawenpMi  advised  and  informed  the  said 
Bdwin  R.  Oochran,  Jr.,  Bsquire,  that  the  said 
defendant  had  been  appointed  and  commis- 
sioned on  the  ninth  day  of  March,  A.  D.  1901, 
by  the  governor  of  the  state  of  Delaware, 
city  Judge  of  the  municipal  court  for  the 
city^of  Wilmington,  and  thereupon  exhibited 
and  read  to  the  said  Edwin  R.  Oochran,  Jr., 
Esqnire,  and  to  such  other  persons  as  were 
then  and  there  present,  his  (the  said  defend- 
ants) said  commission,  and  demanded  that 
the  said  Bidwln  B.  Cochnui«  Jr.,   Esqnire. 


cease  from  asanmlng  and  attempting  to  dis. 
charge  the  duties  of  the  said  office,  and  to  va- 
cate the  chair  of  the  said  Judge,  each  and 
all  of  which  the  said  Edwla  R.  Cochran,  Jr., 
Esquire,  then  and  there  retnsed  to  doi 
Thereupon  the  said  defendant,  city  Judge  as 
aforesaid,  directed  one  Oeorge  Black,  cape 
tain  of  police  for  the  city  of  Wilmington, 
and  then  acting  high  constable  or  chief  of 
police  for  said  city  of  WUmington,  to  re^ 
move  the  said  Edwin  B.  Oochran,  Jr.,  Eb^ 
quire,  from  said  chair  of  said  city  Judge; 
and  that  thereupon  said  George  Black  mild" 
ly  placed  his  hand  upon  the  said  Bdwin  R. 
Cochran,  Jr.,  Esquire,  then  and  there  sooc^ 
cupylng  the  said  chair  of  the  said  city  judg^ 
and  requested  him,  the  said  Edwin  R.  Ooolv- 
ran,  Jr.,  Esquire,  to  vacate  the  said  chalFr 
which  the  said  Cochran  then  and  there  dld^ 
protesting  against  said  action;  and  thereup- 
<m  the  said  defendant  assumed  the  said  chalv 
of  the  city  Judge  of  the  municipal  court  for 
the  city  of  Wilmington,  and  then  and  there 
entered  upon  his  duties  of  the  said  (^ce,  and 
yet  continues  to  perform  the  said  duties  of 
the  said  office,  as  he  is  authorized  and  direct- 
ed by  his  said  commission;  without  this, 
that  on  the  eleventh  day  of  March,  A.  D. 
1901,  one  Phillip  Q.  Churchman,  by  and  with 
the  assistance  of  one  Oeorge  Black,  captain 
of  police  for  the  city  of  Wilmington,  and 
the  then  acting  high  constable  or  chief  of  po- 
lice of  the  said  dty  of  Wilmington,  did 
forcibly,  and  against  the  strength,  will,  and- 
solemn  protest  of  the  said  Edwin  R.  Oodi- 
ran,  Jr.,  Eaqoire,  oust  him,  the  said  Edw1» 
R.  Oochran,  Jr.,  Esquire,  from  the  said  c^ce 
of  city  Judge  of  the  municipal  court  for  the 
city  of  Wilmington,  and  he,  the  said  Phil- 
lip Q.  Churchman,  Esqnire,  did  forthwith 
thereupon  unlawfully,  wrongfully,  and  with- 
out color  of  right.  Install  himself  In,  and' 
usurp  and  hold,  the  said  office  of  city  Judge  of 
the  said  municipal  court  for  the  city  of  Wil- 
mington, in  the  county  and  state  aforesaid, 
and  still  doth  continue  to  unlawfully,  wrong* 
fully,  and  without  color  of  right  usurp  and 
hold  the  said  office,  and  all  the  rights  and 
emoluments  attached  thereto,  contrary  to  the 
statute  in  such  case  made  and  provided,  and 
against  the  rights  of  the  said  Edwin  R. 
Oochran,  Jr.,  Eisquire.  And  this  the  said  de' 
fendant  is  ready  to  verify,"  etc.  "Where* 
fore,"  etc.,  "the  said  defendant  prays  Judg" 
meat,"  etc. 

Argued  before  LORE,  C.  J«  and  PENNH^ 
WILL,  and  B07CB,  JJ. 

Robert  O.  Harman  and  J.  Harvey  Wblta<- 
mau,  for  plalntifT.  Walter  H.  Hayes  anA 
Herbert  H.  Ward,  for  defendant 

BOYCE;  J.  The  Infomiatlon  and  plea  filed; 
which  appear  In  the  statement  of  the  case, 
disclose  fully  the  contentions  between  the 
parties  to  this  proceeding,  and  it  la  onneces^- 
snry  to  set  them  forth  In  this  opinion.  Issue 
has  been  Joined  npon-  the  demurrer  to  .the- 
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plea,  and  the  main  qneatlon  presented  for 
our  consideration  and  determination  Is  the 
principal  averment  contained  In  the  demmrer 
In  words  following:  "That  the  consent  of  a 
majority  of  all  the  members  elected  to  tlie 
aenate  of  the  state  of  Delaware  to  the  said 
appointment  of  the  said  Edwin  R.  Cochran, 
Jr.,  Esq.,  to  be  the  city  Judge  of  the  mu- 
nicipal court  for  the  city  of  Wilmington,  is 
not  required  by  law."  We  may  be  permitted 
to  say  that  we  have  giyen  the  question  pre- 
sented calm  and  deliberate  consideration,  and 
we  have  reached  what  seems  to  us  the 
only  just  and  impartial  conclusion  warranted, 
under  the  provisions  of  the  constitution  and 
statute  applicable  to  the  case.  In  noticing 
certain  cases  presented  in  the  argument,  we 
may  say  that  the  issue  before  us  is  not  one 
iuvolving  the  constitutionality  of  the  act  es- 
tablishing the  said  municipal  court,  as  was 
the  main  question  before  the  conrt  In  the 
case  of  Gray  y.  State,  2  Har.  76;  nor  is  It 
simply  whether  the  judge  of  said  municipal 
court  is  strictly  a  corporate,  and  not  a  civil, 
officer,  within  the  meaning  of  the  constitu- 
tion, such  as  was  raised  in  the  case  of 
State  V.  Wilmington  City  Council,  3  Har. 
204;  nor  is  it  whether  the  incumbent  of  the 
office  of  the  said  municipal  court,  while  hold- 
ing said  office,  is  disqualified  from  holding  a 
certain  other  office  under  the  United  States, 
or  in  this  state,  by  reason  of  the  provision 
in  the  state  constitution  denying  any  per- 
son the  privilege  of  holding  more  than'  one  of 
certain  designated  offices,  such  as  was  the 
main  question  before  the  conrt  In  the  case  of 
Respublica  v.  Dallas,  3  Yeates,  900. 

Differing  In  its  nature  and  character  from 
any  of  the  coses  above  cited,  the  question  here 
is  whether  the  appointment  of  the  plaintiff  to 
be  judge  of  the  said  municipal  court,  made 
by  the  then  governor,  required  the  consent  of 
«  majority  of  all  the  members  elected  to  the 
senate  before  the  end  of  the  session  thereof 
next  succeeding  his  appointmnt,  under  any 
provision  contained  in  the  constitution  of 
1897  considered  in  connection  with  the  stat- 
ute establishing  said  municipal  court  None 
of  these  cases  Is  particularly  helpful  In  de- 
termining this  question,  because  neither  of 
them  presents  or  deals  with  the  precise  ques- 
tion raised  by  the  pleadings  in  this  case.  Onr 
investigation  is  almost,  if  not  altogether,  con- 
fined to  the  constitution  Itself,  considered  in 
connection  with  the  act  establishing  the  said 
municipal  court,  and  the  relation  each  bears 
to  the  question  In  hand. 

It  may  be  said  that  whatever  may  have 
been  the  character,  jurisdiction,  and  powers, 
either  of  the  corporation  of  the  city  of  Wil- 
mington or  of  the  city  court,  at  any  time  prior 
to  the  1st  day  of  June,  1883,  when,  under  the 
act  of  the  general  assembly,  imssed  at  Do- 
ver, April  13th,  In  the  same  year,  the  present 
municipal  court  was  established,  they  are  not 
necessary  to  be  considered  in  disposing  of 
this  case.  The  fact  is  that  by  the  said  act 
-the  said  iminlcipal  court  was  established  with 


a  distinct  character  of  Its  own,  possessing 
the  powers  and  jurisdiction  conferred  upon 
It  by  the  act;  and,  whatever  powers  and  du- 
ties former  city  courts  established  for  the 
corporatl<»i  of  the  dty  of  Wlhnington  pos- 
sessed and  exercised,  we  most  loolt  to  the 
said  act  of  1883,  and  any  amendments  there- 
to, for  the  grant  of  power  and  Jurisdiction 
which  was  coni:erred  upon,  and  is  now  exer- 
cised by,  the  present  municipal  court  And 
we  need  not,  and  should  not  loolc  further 
than  here  stated;  for  whether  the  corporation 
of  the  dty  of  Wilmington  once  enjoyed  and 
exercised  the  franchise  of  holding  a  court  or 
whether  that  franchise  was  subsequently  en- 
larged, it  In  no  wise  aids  or  assists  us  in 
reaching  a  proper  conclusion  in  this  case;  for 
It  is  well-settled  law  that  municipal  corpora- 
tions and  corporate  courts  are  subject  to  leg- 
islative control,  except  in  so  far  as  the  legis- 
lature may  be  inhibited  by  the  constitntion. 
As  was  said  by  the  late  court  of  errors  and 
appeals  In  the  case  of  Ooyle  v.  Mclntlpe,  7 
Houst.  44,  30  Atl.  728,  the  city  of  Wilming- 
ton being  a  municipal  corporation,  ail  its 
powers,  and,  we  may  add,  as  well,  the  Juris- 
diction and  powers  of  the  municipal  court, 
under  its  charter,  are  subordinate  to  the  pow- 
ers of  the  legislature.  And  the  legislature, 
having  the  power  to  repeal  the  corporate  ex- 
istence, has  likewise  the  power  to  alter, 
amend,  or  abolish  any  of  the  agendas  there- 
of through  which  the  powers  of  the  corpora- 
tion are  exerdsed,  or  to  change  them,  or  to 
substitute  others  In  their  place. 

Turning  again  to  the  act  creating  the  said 
municipal  court,  we  find,  by  section  14  there- 
of, being  chapter  207,  17  Laws  DeL,  that 
said  court  was  established;  and  by  section 
15  that  its  powers  and  Jurisdiction,  so  far  as 
they  correspond  with,  and  are  authorized  by, 
and  enumerated  m,  section  15,  art.  6,  of  the 
constitution  of  1831,  are  granted  and  de- 
fined. Looking  at  this  special  grant  of  Juris- 
diction, the  conclusion  follows  inevitably  | 
that  the  said  municipal  court  is  an  Inferior  j 
court,  within  the  scope  and  meaning  of  the  | 
constitutional  provision  authorizing  its  es- 
tablishment Gray  v.  State,  supra;  Mayor, 
etc.,  V.  Vandegrift,  1  Marv.  13,  29  AtL  1047; 
Forbes  v.  State  (Del.  Sup.)  43  Atl.  626. 

And  whatever  may  be  said  of  the  nature 
and  character  of  the  other  powers  conferred 
upon,  and  intrusted  to,  the  said  court  by 
said  act  of  assembly,  it  has  possessed,  from 
Its  very  creation,  a  character  differing  from 
that  of  a  strictly  corporate  court  While  ex- 
ercising the  duties  and  functions  of  a  cor- 
porate court  such  as  the  execution  and  en- 
forcement of  ordinances,  etc.,  for  the  cor- 
poration, it  was,  nevertheless,  created  in  fact 
an  inferior  court  such  as  Is  so  denominated 
and  expressly  authorized  by  section  16, , art 
6,  of  the  late,  and  section  30,  art  4,  of  the 
present  constitution.  And,  as  such  Inferior 
court,  it  necessarily  became,  from  the  time 
of  Its  establishment  one  of  the  courts  un- 
der the  Judicial  system  of  the  state  a1]tho^ 
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Ized  by  the  consUtatlon.  It  baa  been  said 
that  It  Is  sometimea  quite  difficult  to  draw 
tbe  line  of  distinction  between  strictly  cor- 
porate duties  and  public  duties;  but  In  this 
case  tbe  distinction  is  so  well  marked  that 
we  are  not  embarrassed  with  any  perplex- 
ing question  of  that  sort  It  frequoitly  oc- 
curs that  the  state,  in  the  distribution  of  Its 
powers,  for  the  sake  of  convenience  and  ex- 
pediency, confides  to  certain  local  govem- 
menta,  within  well-deflned  territorial  limits, 
the  power  to  administer  criminal  justice 
therein.  But,  because  such  authority  Is  lim- 
ited to  a  certain  locality  or  district,  it  does 
not  make  the  duties  which  the  possession  of 
such  power  Imposes,  nor  the  agents  charged 
with  the  performance  thereof,  any  more  or 
less  public  in  their  character.  Mayor,  etc, 
y.  Yandegrlft,  supra. 

The  special  powers  and  Jurisdiction  in- 
trusted to  the  said  municipal  court  by  the 
general  assembly,  under  the  said  provision 
of  the  constitution  already  mentioned,  re- 
late exclusively  to  infractions  of  certain 
criminal  laws  of  the  state  within  the  cor^ 
porate  limits  of  the  city  of  Wilmington,  the 
enforcement  of  which  laws,  in  the  absence 
of  such  an  inferior  court,  or  any  other  court 
authorized  by  the  constitution,  is  vested  in 
the  court  of  general  sessions,— a  state  court 
It  seems  to  us,  therefore,  from  what  we  have 
said,  the  conclusion  that  the  said  municipal 
court  Is  something  more  than  a  mere  cor- 
porate agency  Is  IrrealBtible.  While  per- 
forming certain  corporate  duties,  it  is  true, 
yet  It  is  clothed  with  higher  and  more  im- 
portant public  duties.  It  Is  stamped  with  a 
greater  dignity,  and  is  of  more  public  im- 
portance, than  that  of  a  mere  corporate 
conrt  or  agency.  And,  by  the  specific  grant 
of  Jurisdiction  conferred  upon  it  nnder  con- 
stitutional authority,  it  follows,  we  think, 
tbat  said  court  in  the  administration  of  the 
criminal  laws  of  the  state,  confided  to  it, 
although  circumscribed  within  well-deflned 
territorial  limits,  is  a  public  or  state  agency. 
And  its  Judge,  charged  with  duties,  it  may 
b«  said  dual  in  their  character,— public  and 
corporate,— Is  a  public  officer,  to  the  extent 
at  least,  of  the  enumerated  powers  and  dn- 
tiea  Imposed  upon  him  by  the  legislature, 
pnisoant  to  said  provision  In  the  constitu- 
tion. He  Is  a  Judge  of  an  Inferior  court,  es- 
tablished by  the  general  assembly  under 
■aid  section  of  the  late  constitution,  which, 
with  some  additions  thereto,  was  incorpo- 
ated  In  the  present  constitution;  and  as  a 
Judge  of  such  Infoior  court  he  is  an  "offi- 
cer," within  the  meaning  and  purpose  of  sec- 
tion 9,  art  3,  of  the  present  constitution  (the 
salary,  fees,  and  emoluments  of  his  office 
exceeding  the  sum  of  $500  annually),  whose 
appointment  must  be  confirmed  by  the  s«i- 
ate,  as  provided  by  the  said  last-mentioned 
section. 

And  while,  as  we  have  already  said,  the 
main  question  before  the  court  in  the  case 
of  Gray  v.  State,  supra,  was  an  attack  npon 
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the  validity  of  the  act  of  the  general  assem- 
bly creating  the  mayor's  court  it  was  also 
objected  that  the  legislature  could  not  bestow 
upon  the  said  corporation  the  right  to  ap- 
point the  officers  of  such  court  because  of 
section  8,  art.  3,  of  the  then  recently  adopted 
constitution  (1831),  which  provided  that  "he 
[the  governor]  shall  appoint  all  officers 
whose  offices  are  establishea  by  this  consti- 
tution, or  shall  be  established  by  law,  and 
whose  appointments  are  not  herein  other- 
wise provided  for."  The  court  In  meeting 
this  objection,  said:  "These  are  not  officers, 
either  of  the  state  or  county,  but  of  the 
corporation;  and  though  it  should  be  con- 
ceded that  the  court,  as  a  mayor's  court,  un- 
der its  enlarged  jurisdiction  and  new  name. 
Is  established  by  the  act  of  1832,  It  is  only 
by  the  Increase  of  powers  of  officers  exist- 
ing before  the  constitution,  and  whose  ap- 
pointments are  therein  otherwise  provided 
for,  to  wit;  by  the  saving  of  the  right  to  the 
corporation  of  Wilmington  to  elect  its  own 
officers.  •  •  •  They  [the  legislature] 
were  authorized  to  select  this  corporation 
court  and  bestow  upon  it  all  the  Jurisdlctl<»i 
that  they  could  confer  on  any  inferior  court 
of  their  creatidn.  Having  selected  it  and 
established  it  as  a  court  with  enlarged  pow- 
OB,  the  appointment  of  its  officers  remains,  as 
heretofore,  in  the  corporation."  A  pertinent 
and  controlling  fact  in  this  case  Is  that  the 
appointment  of  the  judge  for  said  municipal 
court,  as  it  is  now  established,  does  not  re- 
main in  the  corporation  of  the  city  of  Wil- 
mington; but  such  appointment  is,  under  the 
act  creating  said  court  reposed  in  the  gov- 
ernor of  the  state.  And,  whether  it  be  con- 
ceded or  not  that  the  said  judge  is  an  officer 
of  the  corporation,  we  must  look  outside  of 
the  reasoning  pursued  and  the  conclusion 
reached  in  tbat  case  to  determine  this.  And, 
in  doing  so,  it  will  be  necessary,  as  we  have 
already  said,  to  examine  the  provisions  of 
the  .present  constitution  in  connection  with 
the  act  establishing  the  said  municipal  court 
By  the  said  act  it  is  made  the  duty  of  the 
governor  to  appolut  and  commission  the  said 
city  judge.  And  said  section  9,  art  8,  of  tb« 
present  constitution,  provides  that  the  gov- 
ernor shall  have  power,  unless  herein  other- 
wise provided,  to  appoint  by  and  with  the 
consent  etc.,  such  officers  as  he  is,  or  may 
be,  authorized  by  this  constitution  or  by  law 
to  appoint. 

It  will  be  observed  that  the  phraseology 
of  this  section  is  quite  different  from  that 
of  the  corresponding  section  above,  contain- 
ed In  the  late  constitution.  "Shall  appoint 
all  officers  whose  offices  are  established  by 
the  constitution  or  shall  be  established  by 
law"  is  the  language  in  the  latter  section; 
and  it  will  be  further  observed  that  the 
phrase,  "or  shall  be  established  by  lew,"  In 
that  section.  Imports  a  future  operation,  and 
carries  with  It  the  purpose  of  a  prospective 
application.  "Shall  have  power  •  •  •  to 
appoint    •    *    •    sucb  offioan  «a  ha  la,  «r 
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&U17  be,  authorized  bjr  this  constitution  or 
by  law  to  appoint"  is  the  language  of  the 
present  constitution;  and  the  phrase,  "such  of - 
fleers  as  he  Is,  or  may  be,  authorized  *  •  • 
by  law  to  appoint,"  Imports  a  present  as 
well  as  a  future  operation,  and  carries  with 
It  a  purpose  and  design  as  comprehenslTB, 
In  legal  contemplation,  as  Is  the  language  of 
the  phrase  Itsdf ;  and  we  fall  to  see  how  these 
words,  broad  as  they  are  In  theh:  meaning 
and  scope,  do  not  embrace  and  carry  with 
them,  In  their  legal  slgntflcation,  the  appoint- 
mmit  to  the  ofRce  of  city  Judge  of  the  said 
municipal  court,  which  appointment  by  the 
gOTemor  Is  expressly  authorized  by  law,  un- 
der the  act  of  the  assembly  creating  said 
court,  duly  enacted  before,  and  In  force  at 
the  time  of,  the  adoption  of  the  present  con- 
stitution: for,  as  was  said  in  the  ForI>eB 
Case,  supra,  the  words,  "established  or  to 
be  estiibllshed,"  in  their  natural  and  ordinary 
meaning,  reasonably  imply  that  the  framera 
of  this  (the  present)  constitution  contem- 
plated the  continued  existence  of  some  in- 
ferior court  or  courts,  such  as  said  municipal 
court  lawfully  established  by  the  general 
assembly  before,  and  legally  existing  at,  the 
time  the  present  constitution  'was  to  become 
operative;  and,  this  being  so,  the  language 
of  said  section  9,  art  3,  considered  in  its  nat- 
ural and  ordinary  meaning,  reasonably  ii»- 
plies  that  the  framers  of  the  present  consti- 
tution, having  in  contemplation  the  contin- 
ued existence  of  the  said  municipal  court  and 
the  future  appointments  of  Its  Judge,  and 
likewise  the  appointments  of  such  other  offi- 
cers as  the  governor  was  then  authorized  by 
law  to  appoint  whose  salaries  exceed  $600 
per  annum,  broadened  the  language  of  said 
last-mentioned  section  over  that  used  in  the 
corresponding  section  in  the  late  constitution 
for  the  purpose  of  making  conflrmation  by 
the  senate  of  such  future  appointments  nec- 
essary. We  think  it  altogether  improbable. 
If  not  unreasonable,  to  conclude  that  the 
members  of  the  late  constitutional  conven- 
tion, having,  as  they  must  have  had,  the  er- 
Istence,  continuance,  and  Importance  of  the 
ofQce  of  said  municipal  Judge  In  contempla- 
tion, would  not  and  did  not  throw  around 
the  future  appointments  to  said  office  of  mu- 
nicipal Judge  the  same  check  placed  upon 
other  appointments  by  the  governor  to  minor 
and  less  important  otiices.  The  language  of 
said  section  9,  art  3,  is  too  broad  and  com- 
prehensive in  its  meaning  and  legal  Import 
for  any  such  strict  and  limited  constructiOD 
as  we  have  been  urged  to  place  upon  it  by 
the  counsel  for  the  plalntiil,  in  a  very  able 
and  interesting  manner.  We  think  that 
said  section  is  both  "applicable  and  ade- 
quate" for  the  purpose  for  which  it  has  been 
Invoked  by  the  defendant  in  this  case. 

Finally,  the  last  clause  of  said  section  9, 
art  8,  provides  that  unless  herein  othw- 
Wise  provided,  confirmation  by  the  senate  of 
otticers  appointed  by  the  governor  ahaU  be 


required  only  where  the  salary,  fees,  and 
emoluments  of  office  sfaall  exceed  the  sum  of 
$QQO  annually;  and  we  may  reasonably  con- 
clude that  the  real  purpose  of  section  32,  art 
4,  of  the  present  constitution.  It  being  a 
special  provision  in  relation  to  the  appoint- 
ment and  oonflrmatkm  of  Justices  of  tbe 
peace  and  of  Judges  of  such  courts  aa  the 
general  assembly  may  establish,  pursuant  to 
the  provision  of  section  1  or  section  30  ot 
said  article  4,  was  to  make  the  appointments 
of  Justices  of  the  peace  and  of  the  Judges 
of  such  Inferior  court  as  the  general  assem- 
bly may  establish  subject  to  confirmation  by 
the  senate,  notwithstanding  that  the  salaries, 
fees,  etc.,  of  such  offices  might  be  less  than 
the  sum  of  $500  annually.  It  is  a  well- 
known  fact  that  the  fees,  etc,  of  many  of 
the  Justices  of  the  peace  do  not  and  those 
of  the  Judges  of  newly-established  inferior 
courts,  if  such  should  be  established,  might 
not  exceed  the  said  sum;  and  because  of 
this,  and  the  importance  of  such  offices,  we 
may  assume  that  the  said  special  provision 
was  Incorporated  in  the  constitution  for  the 
p«irpose  of  making  the  said  last  clause  of 
said  seetion  8,  art  3,  Inapplicable  to  the  ap- 
potntmoita  of  Justices  of  the  peace  and  of 
the  Judges  of  such  hiferlor  courts. 

The  appointmoit  (rf  the  plaintiff  to  be  tity 
Judge  for  the  municipal  court  for  the  city 
of  Wilmington  having  failed  of  confirmation 
by  tbe  senate  at  Its  session  next  succeeding 
his  said  appointment  the  commission  issued 
to  tbe  plaintiff  by  the  governor  for  said  office 
expired  at  the  end  of  the  next  session  of  the 
senate.  The  demurrer  is  therefore  overrul- 
ed, and  Judgment  is  rendered  for  the  defend- 
ant viz.: 

And  BOW,  to  wit  this  27tb  day  of  March, 
A.  D.  1001,  all  and  singular  the  premises  be- 
ing seen,  heard,  and  by  the  court  here  fully 
understood,  and  mature  deliberation  being 
thereupon  had,  it  appears  to  the  court  here 
tiiat  the  said  plea  ot  the  said  Phillip  Q. 
OliuFChmam,  the  defendaat  above  pleaded, 
and  the  matters  therein  contained,  are  snf- 
flcient  in  law  to  preclude  the  said  attorney  , 
general  from  having  and  malntahalng  his 
said  aetlon  agalaat  the  said  defendant  hi  ' 
manner  and  fwm  as  the  said  attorney  general  I 
has  above  alleged;  wherefore  the  said  court  | 
also  consider  that  the  said  defendant  do 
recorer  ageisMrt  the  said  state  of  Delaware 
the  sum  of  $10.75,  for  his  costs  and  charges 
by  him  about  his  defense  hi  this  behalf  ans- 
tained  to  the  said  PblUip  Q.  Churchman  by 
tbe  court  now  here  adjudged,  according  to  the 
form  of  tike  statute  in  such  case  made  and 
provided.  Asid  it  is  further  considered  by 
tbe  court  here  that  tbe  aforesaid  <^ce  of  dty 
lodge  of  tbe  municipal  court  for  the  city  ot 
Wllmlngtoa,  in  form  aforesaid,  claimed  hy 
him,  the  said  defendant  be  allowed  to  him, 
the  said  defendant  and  that  be  be  and  is 
dismissed  and  dlscbaiged  by  the  court  hern 
of,  and  from  tbe  ];n«mlsat  af< 
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GLBAVT  T.  COURT  LOVE  AND  TRUTH. 

(Supreme  Court  of  Rhode  Island.    Jun*  6, 

1901.) 

bkneftciaij  association-sick  benefits— 
newlt-discovbred  bvidbnck 
—new  trial. 
Under  a.  by-law  of  a  fraternal  oreanlza- 
tion,  which  prohibited  a  member  from  leaving 
his  house   without  consent  of  the  court  pby- 
sidan,  while  claiming  sick  ben«BtSf  newly-dis- 
covered  evidence  of  the  fact  that  a  claimant  of 
such  benefits  left  his  house  without  the  consent 
of  the  court  physician,  who  was  not  attending 
him,  but  with  the  consent  of  his  attending  physi- 
cian, and  went  to  the  lodge  of  the  defendant  or- 
der, was  not  sufficient  ground  for  a  new  trial. 

Action  by  James  Gleavy  against  Oonrt 
Lore  and  Truth.  Petition  for  new  trial  on 
ground  of  newly-discovered  evidence.  De- 
nied. 

Hugh  J.  Carroll,  for  plaintiff.  James  F. 
Uniphy,  for  defendant. 

PER  CURIAM.  The  defendant  claims 
that  the  plaintiff  did  not  comply  with  the 
by-laws  of  the  order  before  commencing  ac- 
tion. This  issue  was  left  to  the  Jury,  and 
found  for  the  plaintiff,  before  testimony  tend- 
ing to  show  that  he  made  his  claim  and  de- 
manded a  hearing  upon  the  arbitration  com- 
mittee, which  was  refused  by  the  defend- 
ant's officers.  The  testimony  was  sufficient 
to  warrant  the  finding. 

The  violation  of  the  by-laws.  In  going  out 
of  the  house  without  consent  from  the  court 
physician,  is  answered  by  the  fact  that  the 
latter  was  not  attending  the  plaintiff,  and 
the  doctor  who  did  attend  him  gave  consent. 
The  by-law  Is  evidently  intended  to  guard 
against  fraud  In  feigning  sidiness  and  con- 
finement. Its  purpose  would  have  no  appli- 
cation In  this  case,  since  on  the  two  occasions 
when  It  Is  claimed  that  the  plaintiff  left  his 
House  In  the  evening  he  attended  meetings 
of  the  defendant  lodge.  The  matter  Is  too 
trivial  to  affect  the  question  of  liability,  and 
hence  Is  not  a  ground  for  a  new  trial. 

The  ground  of  newly-discovered  evidence 
relates  to  this  last  matter,  and  If  shown,  as 
claimed,  could  add  nothing  to  it  by  way  of 
substantial  defense. 

It  appears  that  the  court  physician  was 
notified  of  the  plaintiff's  sickness,  and  the 
matter  of  putting  him  on  the  sick  list  wonld 
be  an  act  of  the  society,  and  not  of  the 
plahitlff.  The  petition  for  a  new  trial  Is  de- 
nied.   Case  remitted. 


PEPIN  T.  SOCIETB  ST.  JEAN  BAPTISTE. 
(Supreme  Court  of  Rhode  Island.    June  5, 

1001.) 
BENEFICIAL     ASSOCIATION— BY-LAWS— ARBI- 
TRATION—RIGHT  TO  SUE. 

Plaintiff  alleged  that  certain  benefits  were 
ane  him  under  the  by-laws  by  defendant,  a 
beneficial  society.  Defendant  pleaded  that  a 
by-law  required  that  every  contest  between 
u)e  society  and  a  member  be  referred  to  and 
asdded  by  a  committee,  and»that  such  deciaion 


should  be  final.  Eeld,  that  such  by-law  U  In- 
vaUd,  since  it  In  terms  deprives  the  members 
of  the  right  of  resort  to  the  court  to  enforce 
the  pecuniary  obligationa  of  the  society. 

Action  by  Haijorlque  Pepin  against  the 
Sodete  St  Jean  Baptlste.  On  demurrer  to 
defendant's  plea.    Sustained. 

Arthur  M.  Alloi,  for  plalntlfl.  Arcbam- 
bault  &  Gaulln,  for  defendant. 

STINESS,  C.  J.  The  plaintiff  sues  In  as- 
sumpsit to  recover  for  benefits  which  he  al- 
leges are  due  to  him  under  the  by-laws  of 
the  society,  to  which  he  also  alleges  that  he 
has  In  ail  things  conformed;  that  he  has 
exhausted  all  the  remedies  within  the  so- 
ciety, and  that  the  society  has  refused  to  pay 
the  same.  The  defendant  pleads  specially 
that  a  by-law  of  the  society  requires  every 
contestation  between  the  society  and  a  mem- 
ber to  be  referred  to  and  be  decided  by  a 
committee  of  five  persona,  two  appointed  by 
the  society,  two  by  the  member,  and  the 
fifth  by  the  other  four,  and  that  the  decision 
of  the  committee  Is  final;  that  the  defend- 
ant was  always  ready  and  willing  to  sub- 
mit said  claim  of  the  plaintiff  to  such  com- 
mittee, but  the  plaintiff  failed  to  accept  said 
offer,  and  refused  to  submit  his  said  claim 
to  the  arbitration  of  such  committee.  The 
plaintiff  demurs  to  the  plea.  The  question 
raised  is  whether  the  by-law  set  up  in  the 
plea  is  a  bar  to  the  present  action.  By-laws 
of  a  society  are  Intended  for  the  Internal 
government  of  Its  affairs.  When  they  are 
confined  within  this  scope  courts  have  no 
Jurisdiction  or  control  over  their  administra- 
tion. For  example,  courts  cannot  undertake 
to  correct  matters  which  only  relate  to  dis- 
cipline or  procedure  In  such  bodies.  By-laws 
are,  however,  In  the  nature  of  a  mutual  con- 
tract, and  to  that  extent  the  action  of  a  so- 
ciety under  them  may  be  reviewed  by  a 
court  to  preserve  personal  rights,  which  In- 
volve something  more  than  the  mere  formal 
action  of  the  society,  such  as  insurance, 
rights  of  property,  or  an  illegal  exercise  of 
power.  The  by-law  In  this  case  raises  the 
question  whether  the  provision  to  submit  to 
an  arbitration  which  shall  be  final  is  binding 
on  the  plaintiff  as  a  member  of  the  society. 
It  Is  a  question  involving  a  pecuniary  in- 
terest, which  is  termed  by  most  cases  as  a 
property  right  Upon  this  question  there 
have  been  two  lines  of  decision.  On  one 
side  are  those  cases  which  hold  that  a  per- 
son who  becomes  a  member  of  a  society 
thereby  agrees  to  its  by-laws,  so  as  to  be 
bound  by  them  to  the  extent  of  having  as- 
sented to  a  tribunal  whose  decision  -  is  to 
be  final,  and  hence  not  reviewable  by  a  civd 
court;  that  such  an  agreement  is  not  con- 
trary to  public  policy,  because  by  It  such 
person  has  waived  nothing  which  he  had 
not  the  right  and  power  to  waive;  and  that 
such  tribunal  is  constituted  for  the  express 
purpose  of  settling  the  difference  between 
members  and  the  society  without  recourse 


388 


48  ATLANTIC  BEFORTEB. 


(B.L 


to  legal  proceedlngB.  Of  this  class  of  cases 
the  following  are  examples:  Hembeau  r. 
Great  Camp  Knights  of  Maccabees,  101  Mich. 
161,  69  N.  W.  417,  46  Am.  St.  Rep.  400;  Can- 
field  T.  Same,  87  Mich.  626,  49  N.  W.  876,  24 
Am.  St  Rep.  186;  Osceola  Tribe  v.  Schmidt, 
67  Md.  98.  On  the  other  side  it  Is  held  that, 
where  there  is  a  contract  to  pay  money,  ei- 
ther by  way  of  benefits  or  insurance,  it  la 
in  the  nature  of  a  property  right,  which,  lilce 
all  other  contracts,  is  within  the  Jurisdiction 
of  courts  of  law.  We  tblnli  that  the  stron- 
ger reason  is  with  this  class  of  cases.  By 
this  we  do  not  mean  that  a  member  is  free 
to  come  to  the  courts  regardless  of  the  by- 
laws of  his  society,  but  only  that  he  Is  not  In 
all  respects  absolutely  bound  by  them. 
Where,  as  we  have  said,  the  by-laws  relate 
simply  to  matters  of  Internal  administration 
or  of  discipline,  courts  will  not  undertalie 
to  review  them.  Courts  are  not  established 
for  such  a  purpose.  Also,  where  the  by-laws 
amount  to  a  condition  precedent  to  a  right  of 
action,  such  as  a  proper  opportunity  to  hear 
and  examine  a  claim  for  the  purpose  of  as- 
certaining the  liability  or  the  amount  due, 
they  must  be  followed  before  a  court  will 
hear  a  party  who  has  failed  thus  to  conform 
to  his  reasonable  contract.  This  is  a  princi- 
ple applicable  to  all  contracts.  A  familiar 
illustration  is  found  In  contracts  of  insur- 
ance in  provisions  relating  to  notice,  adjust- 
ment of  loss,  and  the  like;  also  statutory 
provisions  requiring  those  who  have  claims 
against  a  city  or  town  to  present  them  for 
a  certain  time  in  order  to  allow  opportunity 
for  Investigation.  But  where  a  person  who 
has  a  right  of  action  is  deprived  of  his  rem- 
edy, either  by  nonaction  or  wrong  action  on 
the  part  of  the  society,  or  where  by-laws  Im- 
pose conditions  which  would  not  be  allowed 
to  stand,  under  recognized  rules  of  law,  in 
otiier  cases  of  contracts,  such  by-laws  are 
Invalid  upon  the  ground  that  they  operate 
to  deprive  a  person  of  his  remedy  of  recourse 
to  the  law,  which  is  a  common  constitutional 
right.  Among  the  conditions  thus  Imposed, 
the  one  upon  which  this  case  arises  has  often 
been  considered  by  courts,  and  that  Is  In  re- 
gard to  a  by-law  which  makes  a  finding  by 
a  committee  or  by  arbitrators  not  simply  a 
condition  precedent  to  recovery,  but  a  final 
and  conclusive  adjudication  between  the  par- 
ties, and  so  a  bar  to  an  action.  The  by-law 
in  question  involves  two  conditions;  one  to 
submit  future  disputes  to  arbitration,  and 
another  to  make  the  decision  final.  Both 
conditions  are  objectionable  as  a  bar  to  a 
salt  The  general  rule  as  to  arbitrations, 
outside  of  covenants  in  a  deed,  is  that  a 
party  may  at  any  time,  before  award  made, 
revoke  the  authority  of  the  arbitrators. 
Sherman  v.  Cobb,  15  R.  I.  670,  10  Atl.  501. 
It  would  be  Idle  to  compel  a  party  to  enter 
Into  an  arbitration  which  he  can  forthwith 
revoke,  and  which.  In  order  to  preserve  his 
rights,  he  must  revoke  before  an  award  is 
made.     Beed   r.  Insurance  Co.,  138  Mass. 


672.  Hence  the  agreement  to  submit  such 
disputes  as  may  arise  in  the  future  have  no 
binding  force,  except  in  cases  where  It 
amounts  only  to  a  condition  precedent  to  re- 
covery. The  finality  of  such  an  agreement  is 
objectionable  for  several  reasons.  The  rea- 
son generally  given  is  that  it  ousts  courts 
of  jurisdiction,  and  so  deprives  a  party  of 
his  rights  under  the  law.  While  he  may 
waive  those  rights  in  a  given  case,  when 
he  knows  the  circumstances  and  the  effect 
of  his  act,  it  is  held  to  be  contrary  to  public 
policy  for  one  to  bar  himself  In  advance  from 
a  resort  to  the  courts  for  some  future  con- 
troversy of  which  he  can  have  no  knowledge 
at  the  time  of  the  original  agreement  At 
first  sight  this  may  seem  to  interfere  with 
the  obligation  of  a  contract  but  it  is  not 
so.  All  the  elements  of  the  contract  affect- 
ing liability  remain,  the  agreement  to  arbi- 
trate relating  only  to  remedy.  It  Is  to  be 
presumed  that  a  Just  decision  will  be  reached 
in  either  case,  and  hence  neither  party  suf- 
fers Injury.  A  resort  to  the  courts  may  be 
very  necessary  to  a  claimant,  because  he 
cannot  compel  the  attendance  of  witnesses 
before  a  voluntary  tribunal;  or  the  matter 
may  be  of  so  great  interest  to  the  members 
as  to  preclude  impartial  arbitrators.  The 
society,  on  the  other  hand,  may  at  any  time, 
if  it  doe9  not  wish  to  arbitrate,  compel  a 
claimant  to  resort  to  the  courts  by  refusing 
to  arbitrate  or  to  pay;  hence  the  obligation 
is  not  mutual,  except  in  theory.  The  right 
of  a  party  to  resort  to  a  court  notwithstand- 
ing an  agreement  to  arbitrate  Is  sustained 
by  the  following  cases:  Bauer  v.  Samson 
Lodge,  102  Ind.  262,  1  N.  B.  671;  Kinney  v. 
Association,  36  W.  Va.  886,  14  S.  E.  8,  15 
L.  R.  A.  142;  Supreme  Council  v.  Forslnger, 
125  Ind.  62,  25  N.  E.  129,  9  L  R.  A.  501,  21 
Am.  St  Rep.  106;  Uanlher  v. Grand  Lodge,  10 
Utah,  110,  37  Pac.  245;  Wood  v.  Humphrey, 
114  Mass.  185;  Austin  v.  Searing,  16  N.  Y. 
112,  69  Am.  Dec.  063.  Cases  involving  slmt- 
lar  questions  have  arisen  from  provisions' 
in  policies  of  Insurance.  In  Nute  v.  Insur- 
ance Co.,  6  Gray,  174,  a  by-law  required  that 
an  action  at  law  should  be  brought  In  a 
particular  county,  and  the  policy  was  sub- 
ject to  the  by-laws.  Shaw,  C.  J.,  said  that 
the  remedy  does  not  depend  on  contract,  but 
on  law,  and  a  plea  that  the  suit  was  not 
brought  In  the  county  named  In  the  by-law 
was  held  not  to  be  a  defense  to  the  action. 
Insurance  Co.  v.  Morse,  20  WalL  446,  22  L. 
Ed.  365,  raised  the  question  whether  a  stat- 
ute requiring  every  foreign  company  doing 
business  in  the  state  to  enter  into  an  agree- 
ment that  the  company  would  not  remove  a 
suit  for  trial  in  the  federal  courts  was  valid. 
It  was  held  that  such  a  statute  was  uncon- 
stitutional, and  the  agreement  void.  If  by- 
laws, contracts,  and  statutes  abridging  a 
right  of  resort  to  courts  of  law  are  invalid 
when  they  are  agreed  to  In  express  terms, 
for  a  stronger  reason  should  they  be  held 
to  be  invalid  whep  they  are  agreed  to  only 
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by  Implication,  uid  relate  to  contFOTersles 
which  bare  not  arisen  and  cannot  be  fore- 
seen. We  therefore  decide  that  the  i^ln- 
tUTs  demurrer  to  the  defendant's  plea  Is  sus- 
tained. 


COOK  T.  FIRST  DNIVEHSALIST  CHURCH 

et  al. 

(Supreme  Court  of  Rhode  Island.    June  3, 

1901.) 

Wnj*-CONSTBUCTION— "HBIBS    OP    MONEY" 
—GUARDIAN. 

1.  Testatrix  devised  specific  amounts  for  cer- 
tain specific  purposes,  and  bequeathed  specific 
■urns  to  a  large  number  of  relatires  by  blood 
and  by  marriage,  and  to  seyeral  churches. 
Then  followed  a  provision  that,  if  she  left  more 
than  sufficient  money  to  pay  the  sums  named, 
then  each  "heir  of  money"  should  receive  the 
same  per  cent,  of  increase,  but,  if  her  property 
was  reduced,  then  the  "heirs  of  money  should 
suffer  the  same  percentage  of  loss.  After  the 
estate  was  settled,  there  was  considerable 
money  remaining.  Held,  that  the  term  "heirs 
of  money"  meant  those  to  whom  bequests  of 
money  were  made,  as  distinguished  from  those 
to  whom  bequests  of  specific  articles  of  prop- 
erty were  made  and  bequests  of  specific  sums 
for  specific  purposes,  and  not  "next  of  kin." 

2.  Where  a  sum  bequeathed  to  a  minor  heir, 
who  has  no  guardian  except  the  guardian  ad 
litem  In  the  action,  is  too  small  to  pay  the  ex- 
pense of  having  a  guardian  appointed,  in  dis- 
tributing the  estate  such  sum  may  be  directed 
to  be  paid  for  such  minor  to  the  guardian  ad 
litem. 

Bin  In  equity  by  Daniel  A.  Cook,  executor 
of  the  will  of  Sarah  B.  Salisbury,  against  the 
First  Unlversaiist  Church  and  others,  lega- 
tees, for  construction  of  the  wilL 

Van  Slyck  &  Mumford,  for  complainant 
Oonper  O.  Sweeney,  Elmer  J.  Rathbnn,  and 
Sail  C.  Armstrong,  for  respondents. 

ROGERS,  J.  This  Is  a  bill  in  equity  for 
the  construction  of  certain  cianses  of  the 
wai  of  Sarah  B.  Salisbury,  who  died  Febru- 
ary 3,  18i>9,  at  the  age  of  84,  a  widow,  leav- 
ing neither  children,  father,  nor  mother  sur- 
viving her.  January  24,  1899,  the  testatrix 
made  the  will  in  question,  disposing  of  aU 
her  property,  which  consisted  entirely  of  per- 
sonalty, in  and  by  which,  after  providing  for 
the  payment  of  her  debts  and  funeral  ex- 
penses, and  the  investing  of  $100  to  secure 
perpetual  care  for  a  cemetery  lot  in  which 
a  deceased  brother  was  buried,  she  gave  to 
the  First  Unlversallst  Church  of  the  city  of 
Providence,  for  the  use  of  the  Sunday  school, 
1100;  to  the  same,  to  complete  her  pledge 
for  the  Japan  mission  connected  with  said 
cbnrch,  $25;  and  to  said  church,  for  one 
year's  pew  rent  $10.  She  then  gave  to  four 
other  Unlversallst  churches  or  religious  or- 
ganizations $100  each,  and  she  made  bequests 
to  various  Individuals,— to  some  of  specific 
articles,  to  others  of  money,  and  to  still  oth- 
ers of  both  specific  articles  and  sums  of 
money.  The  will  gave  varying  sums  of  mon- 
ey to  blood  relations  of  the  testatrix  of  the 
same  degree^  and  to  some  of  the  same  degree 


she  gave  only  specific  articles,  but  no  money. 
Thus,  to  her  sister  Frances  Salisbury  she 
gave  $25;  to  her  sister  Emma  K.  Tracy, 
$50:  and  to  her  sister  Ann  Haria  BradfCMrd, 
no  money,  but  only  specific  articles  of  per- 
sonal property.  So,  in  the  case  of  her  niece 
and  nephew,  children  of  her  deceased  broth- 
er James  Salisbury,  she  gave  to  the  niece 
specific  articles,  and  to  the  nephew  $50  in 
money  and  also  specific  articles.  To  some  of 
the  children  of  her  living  sisters,  who,  though 
blood  relatives,  would  not  be  among  her  next 
of  kin,  she  gave  pecuniary  legacies,  and  also 
to  a  daughter  of  a  sister  of  testatrix's  de- 
ceased husband  and  to  such  daughter's 
daughter  she  gave  pecuniary  legacies.  To 
her  niece  Addle  L.  Baxter  she  gave  $200,  to 
be  used  to  assist  her  in  giving  her  (said 
Addle's)  niece  Marlon  a  musical  education, 
and  to  said  Addle  she  gave  a  gold  watch, 
to  be  given  to  the  said  Marlon,  and  to  the 
said  Addle  for  her  own  use  she  gave  $50. 
To  the  three  minor  children  of  Annie  Vlck- 
ery  she  gave  $10  each,  the  same  to  be  placed 
In  the  care  of  their  grandmother  Ann  Maria 
Bradford,  who  was  a  sister  of  the  testatrix, 
and  who  died  March  17,  1899,  shortly  after 
the  testatrix's  death.  For  Nathan  D.  Cole 
and  wife,  he  being  the  husband  of  a  niece 
of  the  testatrix,  she  made  this  provision,  viz.: 
"In  case  of  my  decease  while  in  the  family 
of  Nathan  D.  Cole,  I  give  to  him  $100  to 
defray  any  expenses  that  may  occur;  to  Car- 
rie H.  Cole,  wife  of  Nathan  D.,  I  give  $200." 
The  testatrix  died  at  Mr.  Cole's  residence. 
The  sixteenth  clause  was  as  follows,  viz.: 
"As  I  am  now  at  the  time  of  the  signing  of 
this  will  so  far  advanced  in  life  that  the 
circumstances  of  my  life  wlU  not  be  likely 
to  so  change  as  to  make  It  necessary  to  make 
another  will,  I  desire  to  put  It  on  record 
that  should  the  sum  of  money  left  by  me  at 
the  time  of  my  decease  be  more  than  suffi- 
cient for  my  executor  to  pay  the  sums  named 
herein,  then  each  heir  of  money  shall  receive 
the  same  per  cent  of  Increase  on  the  sum 
of  money  I  have  bequeathed  to  them;  but 
should  long-continued  sickness  or  misfortune 
come  to  me  before  my  mortal  career  Is  end- 
ed, and  my  money  possession  be  reduced 
thereby,  then  let  no  favoritism  be  shown  to 
my  heirs  of  money,  but  let  each  suffer  the 
same  percentage  of  loss."  All  the  benefi- 
ciaries, other  than  religious  corporations,  .to 
whom  pecimlary  legacies  were  given  In  the 
said  will,  were  related  to  the  testatrix  by 
blood  or  were  connections  by  marriage,  and 
all  the  beneficiaries  receiving  pecuniary  lega- 
cies, or,  when  dead,  their  personal  represen- 
tatives, have  been  made  parties  respondent 
guardians  ad  litem  having  been  appointed 
for  all  minor  respondents. 

The  complainant  represents  in  his  bill  that 
from  the  personal  property  of  which  the  said 
testatrix  died  possessed  he,  as  executor,  has 
paid  all  the  debts  and  funeral  expenses  of 
the  testatrix;  all  pecuniary  legacies  given  in 
and  by  said  will,  except  only  the  legacies  of 
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$10  each  to  tbe  three  children  of  Annie  Vlck- 
ery,  to  be  placed  in  tbe  care  of  their  grand- 
mother Ann  Maria  Bradford,  now  deceased, 
and  except  also  such  legadeB  as  are  given  by 
tbe  sisteenth  clause  of  said  will;  that  he 
bas  Invested  the  sum  of  $100  to  secure  per- 
petual care  for  the  lot  In  tbe  cemetery,  as 
provided  for  In  tbe  will;  that  he  bas  de- 
livered to  tbe  several  legatees  all  articles 
specifically  bequeathed  in  and  by  said  will; 
that  be  bas  paid  all  expenses  of  administra- 
tion which  have  accrued,  excepting  only  the 
compensation  for  his  own  services  as  execu- 
tor and  the  expenses  incurred  by  bim  in  said 
capacity  for  legal  services;  and  that  there 
remains  in  bis  bands  as  executor  a  large 
sum  of  money,  so  that  after  the  payment  of 
all  expenses  of  administration  hitherto  un- 
paid, and  all  which  may  hereafter  be  in- 
curred, there  will  still  remain  in  his  hands 
about  $4,000,  to  be  distributed  in  accordance 
with  the  provisions  of  the  sixteenth  clause 
of  said  wllL 

This  suit  now.  comes  before  the  court  on 
bill  and  answers,  there  being  no  dispute  In 
regard  to  the  facts,  and  tbe  determination  of 
the  court  is  sought  as  to  the  construction  of 
certain  clauses  of  tbe  will,  and  as  to  tbe  ef- 
fect thereof,  and  particularly  in  regard  to  the 
following  questions,  viz. :  "(1)  What  persons, 
corporations,  or  classes  of  persons  are  en- 
titled to  a  dlstrlbntive  share  of  the  money 
now  In  the  hands  of  tbe  executor?  (2)  What 
persons  or  corporations  were  Intended  by  the 
testatrix  to  be  designated  by  the  words  'heirs 
of  money,'  as  used  by  her  in  the  sixteenth 
clause  of  said  will?  0)  In  case  It  shall  be 
considered  that  tbe  respondent  tbe  First 
Universallst  Church  of  Providence  is.  entitled 
to  a  distributive  share  of  the  aforesaid  mon- 
ey. Is  said  First  Universallst  Church  entitled 
to  a  share  in  said  fund  in  respect  to  that 
portion  of  tbe  bequest  in  the  third  clause  of 
said  will  made  for  the  purpose  of  completing 
the  pledge  of  the  testatrix  for  the  Japan  mis- 
sion connected  with  the  church,  and  with  re- 
spect to  tbe  bequest  to  said  church  for  one 
year's  rent  of  pew?  (4)  Is  the  respondent 
Nathan  D.  Cole  entitled  to  a  distributive 
share  of  said  money,  with  respect  to  tbe 
gift  to  bim,  to  defray  any  expenses  that 
might  occur  in  case  of  the  decease  of  tbe 
said  testatrix  while  in  the  family  of  said 
Nathan  D.  Cole?  (5)  To  whom  and  In  what 
manner  should  be  paid  the  legacies  given  to 
tbe  children  of  the  aforesaid  Annie  Vlckery 
in  and  by  tbe  tenth  clause  of  tbe  will,  and 
directed  to  be  placed  in  tbe  care  of  their 
grandmother,  said  Ann  Maria  Bradford?" 

In  seeking  the  Intention  of  tbe  testator 
when  Interpreting  a  will,  an  elementary  rule 
as  laid  down  in  Wig.  Wills,  58,  is  that  a 
testator  is  always  presumed  to  use  tbe  words 
la  which  he  expresses  himself  according  to 
tbelr  strict  and  primary  acceptation,  unless 
from  tbe  context  of  the  will  it  appears  that 
he  has  used  them  in  a  different  sense,  in 
which  case  tbe  sense  in  which  be  thus  sfH 


pean  to  have  used  them  will  be  the  s^ise  in 
which  they  are  to  be  construed.  The  phrase 
"heirs  of  money,"  used  by  the  testatrix  in 
the  sixteenth  clause  of  her  will,  has  no  tech- 
nical meaning,  and  was  evidently  coiaed.  to 
express  a  meaning  that  certainly  is  not  ap- 
parent at  first  glance.  In  its  strict  and 
tecluilcal  import,  tbe  word  "heirs"  applies 
to  the  persons  appointed  by  law  to  succeed 
to  tbe  real  estate  of  one  dying  intestate,  and 
tbe  word  does  not  strictly  apply  to  personal 
property.  Bouv.  Law  Diet  "Heir."  It  Is 
clear,  therefore,  that  tbe  word  "heirs,"  In 
the  will  In  question,  was  not  used  in  Its  strict 
technical  sense,  for  there  was  no  real  estate 
for  It  to  apply  to,  and  no  intestacy,  and  it 
was  limited  and  qualified  by  tbe  words  "of 
money."  Frequently,  when  it  Is  apparsit 
that  the  word  "heir"  was  not  used  in  its 
strict  technical  sense,  courts  have  constmed 
it  as  applying  to  tbe  persons  appointed  by 
law  to  succeed  to  personal  property;  that 
is  to  say,  the  next  of  kin,  or  persons  who 
would  take  under  the  statute  of  distribntion. 
15  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  327.  It 
does  not  seem  to  us,  however,  that  tbe  testa- 
trix used  the  word  "heirs"  in  any  snch 
sense;  for,  coupled  with  tbe  possibility  of 
the  persons  referred  to  under  that  designs^ 
tion  receiving  a  benefit  in  case  of  an  excess 
of  personal  property  over  and  above  what 
was  necessary  to  pay  all  tbe  legacies  In  full, 
was  a  liability  of  suffering  loss  if  there 
should  be  a  deficit  of  personal  property  to 
pay  all  tbe  legacies  In  full,  and  ontil  the 
testatrix's  death  It  could  not  be  known 
whether  those  Included  under  tbe  word 
"heirs"  In  tbe  sixteenth  clause  would  be  a 
favored  class  or  the  reverse.  One  capable 
of  receiving  under  that  clause  must  also  be 
capable  of  losing  under  It,  according  to  the 
happening  of  tbe  contingency,  and,  unless 
one  was  to  receive  money  under  other  provi- 
sions of  the  will,  there  would  be  no  stand- 
ard by  which  to  measure  bow  much  his 
legacy  was  to  be  reduced  in  case  there  was 
insufficient  to  pay  all  legacies  in  fulL  It 
does  not  seem  to  ns  tbat  tbe  words  "heirs 
of  money"  were  meant  to  apply  to  tbe  tes- 
tatrix's next  of  kin  as  a  class,  nor  to  those 
merely  of  her  next  of  kin  to  whom  she  bad 
given  money  in  and  by  tbe  clauses  of  her 
will  other  than  tbe  sixteenth  clause,  nor  to 
relatives  by  blood  nor  connections  by  mar- 
riage to  whom  she  had  given  money,  who 
were  not  strictly  her  next  of  kin,  as.  If  it 
was  BO  meant,  then,  in  a  contingency,  tbe 
religious  corporations  might  receive  their 
legacies  in  full,  while  tbe  next  of  kin  or 
blood  relatives  might  receive  theirs  Texy 
much  reduced  to  pay  the  other  legacies.  It 
is  tbe  cardinal  rule  of  construction  that  tbe 
testator's  intention  must  control,  if  it  be  not 
inconsistent  with  some  established  rule  of 
law,  and  particular  expressions  in  a  will 
must  yield  to  the  general  intent.  It  Is  not 
a  word  or  a  clause  in  a  will,  bnt  the  mani- 
fest Intent  of  the  testator,  which  is  sacred 
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and  must  prevail.  Bailey  t.  Brown,  19  B.  I. 
609,  36  AtL  681.  Courts  have  sometimes 
construed  the  word  "heirs"  to  mean  lega- 
teea  See  Elsman  t.  Polndexter,  S2  Ind.  401; 
In  re  Weir's  Will,  9  Dana,  434,  442;  Oreen- 
wood  V.  Murray,  28  Minn.  120,  9  N.  W.  829; 
CoIUa  ▼.  Collier's  Ex'rs,  3  Ohio  St.  369. 

Construing  the  words  "heirs  ot  money"  as 
pecuniary  legatees,  or  those  to  whom  lega- 
des  of  money  are  given,  in  contradistinction 
to  those  to  whom  bequests  of  speclflc  arti- 
cles other  than  money  are  made,  and  not  In- 
cluding dispositions  of  money  which  the  tes- 
tatrix evidently  regarded  as  a  moral.  If  not 
a  legal,  obligation  upun  her,  and  not  includ- 
ing, also,  a  disposition  of  money  whereby  the 
purpose  to  be  accomplished  by  the  amount 
expressed  in  the  will  was  fully  accomplished, 
BO  slmpIlQes  the  interpretation  of  this  will 
as  to  satisfy  us  that  that  is  the  pr(^>er  solu- 
tion of  the  main  question  submitted  to  ua. 
The  testatrix  was  an  old  lady  of  84,  with 
no  father,  no  mother,  no  husband,  and  no 
Uneal  descendants  living,  her  nearest  blood 
relations   being  In  collateral  lines.  She  liad 
thi-ee  sisters  living  when  she  made  her  will, 
who  were  still  living  at  the  time  of  her  death, 
and  she  had  nephews  and  nieces,  and  grand- 
nephews  and  nieces,  and  connections  by  mar- 
riage, but  her  nearest  blood  relations.  Judged 
by  the  dispositions  she  made  in  their  favor 
in  comparison  with  the  dlspoeition  she  made 
for  more  remote  kindred  and  for  rellgrlons 
corporations,    by   no    means    bad    the    chief 
claim  upon  her,  in  her  opinion.    Of  her  three 
sisters^  one  was  to  receive  in  money  (apart 
from  under  the  sixteenth  clause)  but  $25, 
another  $50,  and  the  third  no  pecuniary  leg- 
acy at  all;   whereas,  a  daughter  of  the  third 
sister  aboTe  mentioned  was  to  receive  $200, 
and  there  was  another  gift  of  $200  to  an- 
other remoter  relative,  also  a  gift  of  $100 
to  a  niece,  and  $100  each  to  five  religions 
corporations.    It  is  evident  that  she  was  not 
clear,  as  she  well  might  not  have  been,  how 
mnch  estate  she  would  leave  at  her  death; 
for  she  did  not  know,  when  she  made  hee 
will,  how  long  she  would  live,  what  demands 
.  for  money  might  be  made  upon  her,  or  what 
shrinkage  or  accretion  her  property  might 
undergo.    She  was  evidently  a  TJnlversallst 
in  religion,  and  took  a  great  interest  in  rell- 
gions  things,  and,  having  no  children,  none  ot 
her  relatives  had  any  such  claim  upon  her  as 
a  child  or  children  of  her  own  would  doubt- 
less have  had.     Under  these  drcrmistances, 
desiring  to  dispose  of  all  her  property  by  will, 
she  made  gifts  of  speclflc  arUcles—mementoe 
—to  certain  of  her  legatees^  and  then  divided 
the  property  that  was  left,  after  being  re- 
duced to  money,  in  such  amounts,  relatively, 
as  the  desired;    but  not  knowing  how  the 
money  would  bold  out  to  pay  all  legacies  In 
money  in  full,  or  whether  there  would  be 
more  than  enough  for  that  purpose,  Instead 
of  making  one  or  two  persons  her  residuary 
legatee  or  legatees  the  simply,  in  the  six- 
teenth clause,  which  was  really  «  residuary 


clause,  established  the  proportions  or  a 
standard  of  measurement  by  which  the  re- 
siduum was  to  be  divided,  and  that  was  mere- 
ly to  Increase  or  dimmish  ratably  and  in  pro- 
portion the  legacies  of  money  made  in  prior 
clauses,  according  as  her  property  at  her 
death  should  show  a  surplus  or  a  deficit, 
when  it  came  to  paying  the  pecuniary  or 
money  legacies.  In  other  words,  the  sum 
total  of  the  money  legacies  contained  in  the 
will,  other  than  in  the  sixteenth  clause,  was 
to  serve  as  a  denominator,  speaking  arith- 
metically, and  the  amount  of  each  pecuniary 
legacy  was  to  serve  as  a  numerator,  so  that 
thereby  the  fraction  each  legatee  was  enti- 
tled to  could  be  readily  and  quickly  deter- 
mined. The  sums  to  be  added  together  for 
a  denominator  amount  to  $1,255.  In  select- 
ing the  sums  making  up  that  figure,  we  ex- 
clude, of  course,  all  funeral  expenses  and 
Just  debts.  We  also  exclude  the  sum  of  $100 
to  secure  perpetual  care  for  the  lot  in  Hunt's 
cemetery,  as  that  sum  completes  the  testa- 
trix's purpose  in  securing  the  end  desired. 
Under  the  third  clause  of  the  will,  we  ex- 
clude the  sum  of  $25  to  complete  testatrix's 
pledge  for  the  Japan  mission,  therein  refer- 
red to,  and  also  the  sum  of  $10  for  one  year's 
pew  rent,  as  her  purpose  seems  to  have  been 
fully  carried  out  by  paying  what  she  evi- 
dently deemed  moral,  if  not  legal,  obliga- 
tions upon  her.  We  include  the  $100  given 
in  the  sixth  clause  to  her  niece's  husband, 
Nathan  D.  Cole,  to  defray  any  expenses  that 
may  occur  in  case  of  her  decease  while  In 
the  family  of  said  Nathan  D.  Cole.  As  she 
had  already  provided  for  her  funeral  ex- 
penses in  and  by  the  first  clause  of  her  will, 
the  expenses  referred  to  In  the  sixth  clause 
could  not  have  been  of  that  character,  al- 
though the  sum  given  was  only  on  the  con- 
dition of  her  decease  while  In  Mr.  Cirie^s 
family.  The  expenses  referred  to  were  cer- 
tainly not  debts;  for  she  had  also  provided 
for  the  payment  of  all  her  Juat  debts,  and,  no 
matter  how  long  she  might  live  In  Mr.  Cole's 
family,  if  she  were  not  there  at  the  time 
of  her  decease  the  legacy  would  not  apply, 
and  she  did  not  attempt  to  define  what  ex- 
penses or  class  of  expenses  were  to  be  de- 
frayed by  the  $100.  It  seems  to  us,  from  the 
will,  that  the  testatrix  felt  particularly 
friendly  to  the  Cole  family.  She  gave  to 
Mrs.  Cole,  who  was  the  testatrix's  niece,  as 
large  a  sum  as  was  given  to  any  legatee 
uuder  the  will.  She  contemplated  the  pos- 
sibility, not  to  say  probability,  of  dying  while 
In  her  niece's  husband's  family,  and  it  Is  only 
natural  that  she  should  remember  him.  In 
case  the  kindly  relations  then  existing  should 
continue  to  the  end.  It  seems  to  ua  that 
the  words,  "to  defray  any  expenses  that  may 
occur,"  were  too  general  and  undefined  to  be 
applicable  to  a  debt,  but  were  used  to  show 
her  appreciation  of  his  recognized  kindness 
merely,  and  were  intended  to  be  the  equiva- 
lent of  such  expressions  ua,  "a  token  of  my 
esteem,"  or  "in  appreciation  ot  the  trouble 
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and  ezp<uise  he  may  have  been  put  to  on  my 
account,"  and  that  the  legacy  to  Mr.  Cole  la 
properly  to  be  Included  with  the  other  pecu- 
niary legacies,  to  be  augmented  or  diminish- 
ed, as  the  case  might  be,  under  the  sixteenth 
clause. 

Taking  1,255  as  the  denominator  of  the 
fractions  of  the  division  of  the  surplus,  then 
the  First  UnlTersalist  Church  of  the  city  of 
Providence,  for  the  use  of  the  Sunday  school, 
mentioned  in  the  third  clause  of  the  will, 
would  take  ^'Vinjt  whicli,  by  reducing  the 
traction,  would  be  equivalent  to  »»/j8i  of  the 
surplus;  the  four  religious  corporations  men- 
tioned in  the  fourth  clause  would  each  take 
^"VizDs.  or  *o/iti;  Addle  L.  Baxtor,  men- 
tioned in  the  fifth  clause,  would  take 
'""/ittd  or  *o/tn,  to  be  used  In  assisting 
her  in  giving  her  niece  Marlon  a  musical 
education,  and  the  said  Addle  L.  Baxter 
would  take  for  her  sole  use  ■<>/its(>  or 
'o/iBi;  Nathan  D.  Cole,  mentioned  in  the 
sixth  clause,  would  take  i'Visbb.  or  *V»»i. 
and  his  wife,  Carrie  H.  Cole,  would  take 
*oo/ixBB>  or  «>/2Bi;  James  Salisbury,  men- 
tioned in  the  seventh  clause,  would  take 
■*/iiBB>  or  io/ki;  the  three  children  of 
Annie  Vlckery,  mentioned  in  the  tenth 
clause,  would  each  take  lo/ittt,  or  */a(i; 
Frances  Salisbury,  Mehetable  J.  Dlnsmore 
(who  has  deceased  since  the  testatrix's 
death,  and  the  administrator  of  whose  es- 
tate la  a  respondent  in  this  suit),  and  Blla, 
said  Mehetable's  daughter,  mentioned  In  the 
eleventh  clause,  would  each  take  ''/i2bb>  or 
'/tBi;  and  Emma  K.  Tracy,  mentioned  In 
the  twelfth  clause,  would  take  ^o/isstt  or 
**/t5i>  Inasmuch  as  the  amounts  given  to 
the  three  Vlek«ry  children,  respectively,  are 
ao  small  that  the  expense  of  having  guard- 
ians appointed  would  absorb  a  large  part 
thereof,  and  as  their  grandmother  Ann 
Maria  Bradford,  in  whose  hands  said  shares 
were  to  have  been  placed,  has  deceased  since 
the  testatrix's  death,  the  same  may  be  paid 
to  the  guardian  ad  litem  of  said  minors  in 
this  suit,  to  be  held  by  him  for  said  minors, 
respectively,  until  they,  respectively,  attain 
their  majority,  or  untU  guardians  of  their 
respective  estates  may  be  appointed,  or  until 
the  further  order  of  the  court 


BARTI.ETT  v.  BARROWS. 

(Supreme  Clourt  of  Rhode  Island.    May  28, 
•1901.) 

On  motion  for  reargument    Denied. 
For  former  opinion,  see  49  AtL  31. 

PER  CURIAM.  The  opinion  heretofore 
given  in  this  case  held:  (1)  That  the  clause 
In  question  was  no  part  of  the  description 
of  the  line  adopted  as  the  division  line  of 
the  land,  but  that  the  clause  might  be  given 
some  meaning  as  expressing  the  agreement 
of  the  parties  with  reference  to  the  house 


as  a  separate  thing  from  the  land.  (2)  On 
an  analysis  of  the  situation,  as  shown  by 
the  documents  and  other  evidence,  it  appear- 
ed that  the  agreement  of  the  parties  was 
that  the  house  should  continue  to  be  owned 
and  occupied  as  it  had  formerly  been,  and 
that  the  clause  in  question  expressed  the  in- 
tention of  the  parties  by  excepting  certain 
portions  of  the  house  from  the  description 
of  the  premises  conveyed,  and  making  it  the 
subject  of  a  different  division.  In  brief,  the 
house  was  severed  from  the  land,  and  divid- 
ed by  itself,  and  the  land  was  divided  by  it- 
self. Such  a  disposition  of  this  property  was 
entirely  within  the  power  of  the  parties  to 
make,  and  is  very  common  in  assignmeota 
of  dower,  for  example,  and  so  the  court 
gave  eCFect  to  this  lawful  expression  of  In- 
tention. The  motion  for  reargument  seems 
to  urge  that  a  house  mnst  inevitably  pass  by 
a  conveyance  of  the  land  on  which  it  stands, 
although  it  Is  expressly  excepted  in  the  deed. 
We  do  not  think  a  reargument  would  have 
any  effect  upon  our  conclusion  on  the  points 
suggested  by  the  motion.  There  are  no  rea- 
sons presented  which  have  not  been  already 
carefully  considered.  Motion  (or  reargn- 
ment  denied. 


KOIB  V.  UNION  R.  (». 

(Supreme  Court  of  Rhode  Island.    June  8, 

1901.) 

DEATH  BY  WRONGFUL  ACT  —  WIDOW  —  BVI- 
DBNCB>-SUBSBQUBNT  UNCHABTH  ACTS. 
Where  the  widow  of  deceased  sued  for  his 
death  two  years  thereafter  as  administratrix 
for  the  benefit  of  herself  and  her  minor  chil- 
dren, it  was  error  to  compel  her  to  testify 
that  she  had  given  birth  to  an  illegitimate 
child  21  months  after  her  husband's  death. 

Action  by  Catherine  Kolb,  as  administra- 
trix, against  the  Union  Railroad  Company. 
Judgment  for  defendant,  and  plaintiff  peti- 
tions for  new  trial.    Granted. 

John  W.  Hogan  and  Oeorge  R.  Macleod, 
for  plaintiff.    David  S.  Baker,  for  defendant 

TILLINGHAST,  J.  One  at  the  grounds, 
relied  on  by  the  plaintiff  in  her  petition  for  a 
new  trial  in  this  case  is  that  the  Justice  pre- 
siding at  the  Jury  trial  thereof  erred  in  the 
admission  of  certain  testimony.  The  action 
was  brought  by  the  plaintiff,  who  is  the  wid- 
ow of  Gottlieb  Kolb,  for  the  benefit  of  her- 
self and  her  three  minor  children  by  said 
Gottlieb  living  at  the  time  of  his  decease, 
and  all  of  whom  were  living  when  this  ac- 
tion was  begun,  which  was  nearly  two  years 
after  his  decease.  The  declaration  alleges 
that  the  action  was  brought  for  the  benefit 
of  the  plaintiff  administratrix,  as  widow  of 
the  deceased,  and  also  for  the  benefit  of  John 
Kolb,  George  Kolb,  and  Julia  Kolb,  all  sur- 
viving minor  children  of  said  Gottlieb  Kolb, 
deceased,  living  at  the  time  of  his  decease, 
and  now  still  surviving.  At  the  trial  of  the 
case  the  plaintiff  was  called  as  a  witness 
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for  tbe  puipose,  amonz  other  things,  of  prov- 
ing her  marriage,  her  qualification  as  ad- 
ministratrix, and  who,  as  beneficiaries  In  this 
action  under  the  statnte,  were  entitled  to  the 
damages.  If  any,  which  should  be  recovered 
for  the  death  of  her  husband.  Upon  her  ex- 
amination In  chief,  she  was  asked  about  the 
members  of  her  family  at  the  date  of  her 
husband's  death,  January  3,  1894,  and  also 
at  the  date  of  the  commencement  of  this  ac- 
tion, December  30,  1895,  which  was  nearly 
two  years  after  his  decease.  The  questtons 
asked,  in  so  far  as  they  are  pertinent  to  the 
present  Inquiry,  were  these:  "Q.  At  the 
time  of  your  husband's  death,  and  at  the  time 
you  began  this  suit,  how  many  children  had 
you  by  Gottlieb  Kolb?  A.  Three  children. 
Q.  That  are  living?  A.  Tea,  sir.  Q.  How 
many  children  did  you  have  by  Gottlieb 
Kolb?  A.  Three."  Then  follows  testimony 
giving  the  names  of  these  children  as  set 
forth  in  the  declaration,  and  the  age  of  each. 
"Q.  Did  you  ever  have  any  other  children  by 
Gottlieb  Kolb?  A.  No,  sic."  In  cross-ex- 
amination, counsel  for  defendant  was  per- 
mitted, against  the  objection  of  the  plaintiff, 
and  after  some  discussion  as  to  the  evident 
purpose  of  the  Inquiry,  to  ask  the  following 
question:  "Q.  You  have  more  than  three, 
haven't  you?"  The  court  ruled  that  It  would 
lie  proper  for  the  defendant  to  show  what 
children  the  deceased  left,  and,  as  affecting 
the  plaintUTs  character  for  truth  and  verac- 
ity, to  show  that  there  had  been  Improper 
conduct  on  her  port  since  her  husband's 
death.  The  ground  of  objection  on  the  part 
of  plaintiff  was  that  the  evidence  was  Imma- 
terial and  irrelevant,  and  was  specially  ob- 
ntnlons  to  the  objection  that  it  was  an  at- 
tempt to  Impeach  tbe  plainttfTs  character  for 
chastity  without  first  showing  a  conviction 
of  the  offense  Involved  in  her  misconduct 
Kotwithstandlng  the  plaintiff's  objection, 
however,  she  was  compelled  to  admit  that 
she  gave  birth  to  an  illegitimate  child  Oc- 
tober 20, 1895,  more  than  21  months  after  her 
husband's  death.  The  admission  of  this  evi- 
dence was  duly  excepted  to  by  the  plaintiff, 
and  the  question  presented,  therefore,  is 
whether  the  court  erred  In  admitting  It  We 
think  this  question  must  be  answered  In  the 
affirmative.  Whether  or  not  the  plaintiff  had 
given  birth  to  a  bastard  child  was  entirely 
Irrelevant  to  any  Issue  involved  In  the  case 
on  trial.  Nor  do  we  understand  It  to  be 
Beiiously  contended  by  defendant  that  It  was. 
But  It  Is  vigorously  contended  that  it  was 
competent  for  the  defendant  to  prove  the  un- 
chastity  of  the  plaintiff  for  the  purpose  of 
affecting  her  credibility  as  a  witness  In  the 
case. 

Tbe  broad  claim  advanced  by  counsel  for 
defendant  in  support  of  the  ruling  com- 
plained of  Is  that  a  witness  may  be  Interro- 
gated upon  cross-examination  In  regard  to 
any  vicious  or  criminal  act  of  his  life,  and 
may  be  compelled  to  answer  unless  he  claims 
Us  constitutional  privilege.     We  think  this 


position  Is  clearly  untenable,  and  that  wbOe 
it  finds  support  in  some  of  the  cases  relied  tm 
by  the  defendant  the  contrary  view  Is  over- 
whelmingly sustained  by  the  authorltleat. 
We  agree  that  specific  acts  of  misconduct' 
committed  by  a  party  to  the  suit  may  b* 
shown  In  that  class  of  cases  where  the  act 
has  some  relation  to,  or  some  bearing  upoi^ 
the  Issue  Involved  In  the  case,  and  also  tttsi 
the  general  reputation  of  the  party  as  to  tte 
particular  trait  of  character  involved  may 
also  be  shown.  Thus,  in  Mitchell  v.  Wo^ 
13  B.  I.  645,  which  was  an  action  to  recover 
damages  laid  at  $6,000,  for  an  Indecent  b»- 
sault.  It  was  held  that  testimony  showing  tbe 
plaintiff  to  have  been  unchaste  in  her  rela- 
tions with  men,  and  also  testimony  that  her 
reputation  for  chastity  was  bad,  were  proper- 
ly admitted.  The  plaintiff  In  that  case  was 
suing  for  something  more  than  compensati(» 
for  bodily  injuries.  Indeed,  the  gravamen  of 
the  assault  consisted,  according  to  her  testi- 
mony, in  the  Insult,  the  personal  Indignity, 
and  In  the  mental  suffering  and  sense  of 
shame  and  wrong  consequent  upon  It  It 
was  therefore  clearly  pertinent  for  the  de- 
fendant to  show  that  she  was  a  vulgar,  licen- 
tious, and  unchaste  woman,  and  hence  that 
the  damages  to  which  she  would  be  entitted, 
if  any,  would  be  much  less  than  if  she  had 
been  upright  and  chaste  In  her  character. 
But  no  such  question  Is  presented  In  the  case 
at  bar.  Here  the  plaintiff  Is  suing  for  dam- 
ages sustained  by  the  death  of  her  husband 
through  the  alleged  negligence  of  the  de- 
fendant And  the  fact  that  she  has  given 
birth  to  an  Illegitimate  child  since  the  death 
of  her  husband  in  no  way  whatever  affects- 
the  question  of  damages  involved  In  the 
case;  nor,  Indeed,  does  It  affect  any  other 
question  Involved  therein.  Nor  can  said 
fact  be  properly  shown  for  the  purpose  of 
affecting  the  plaintiff's  credibility  for  truth 
and  veracity.  The  credit  of  a  witness  can 
be  directiy  Impeached  only  by  showing  that 
his  general  reputation  for  truth  and  veracity 
is  bad.  "Certainly,  it  Is  a  fixed  and  estab- 
lished rule  of  evidence,"  as  said  by  the  court 
In  Holbrook  v.  Dow,  12  Gray,  358,  "that  It  is 
not  competent  for  the  purpose  of  creating  a. 
distrust  of  his  integrity,  and  of  thus  dispar- 
aging his  testimony,  to  prove  particular  acts 
of  alleged  misbehavior  and  dishonesty  In  re- 
lation to  matters  foreign  to  all  the  questions 
which  are  Involved  In  the  trial.  "This  point' 
says  Mr.  Greenleaf,  'has  heretofore  been 
much  the  subject  of  discussion,  but  It  must 
now  be  considered  as  settied  und  at  rest'  1 
Greenl.  Ev."  In  the  latest  edition  of  1 
Greenl.  B^'.  {  461a,  the  rule,  aa  laid  down  by 
the  present  editor,  relating  to  the  Impeach- 
ment of  a  witness,  is  stated  as  follows:  "The 
fundamental  trait  desirable  In  a  witness  is 
the  disposition  to  tell  truth,  and  hence  the 
trait  of  character  that  should  naturally  be 
shown  In  impeaching  him  is  his  bad  character 
for  veracity.  But  there  has  always  been 
more  or  less  support  for  the  use  of  bad  gen- 
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eial  character,  I.  e.  fhe  man  as  a  whtrie,  not 
Veciflcally  the  trait  of  veracity,  aa  neces- 
Barily  Involving  an  impairment  of  veracity. 
Thla  was  the  original  Eingllsh  doctrine,  but 
it  vraa  replaced  In  the  early  ISOO'a  by  the 
flrst-meationed  principle,  with  the  exception 
that  the  witness  was  allowed  to  base  his 
statement  as  to  the  other's  veracity  upon  his 
knowledge  of  the  other's  general  character. 
In  this  country,  the  better  doctrine,  that  the 
trait  of  veracity  only  could  be  considered, 
was  early  introduced,  and  this  is  the  role  in 
the  great  majority  of  Jurisdictions." 

In  29  Am.  &  Eng.  Bnc.  Law,  pp.  801-806, 
the  rale  as  to  the  admissibility  of  particular 
acts  of  misconduct,  and  also  as  to  particu- 
lar traits  of  character,  is  well  stated  in  the 
following  language:  "Whether  the  inquiry 
into  the  character  of  the  witness  be  confined 
to  his  reputation  for  truth  and  veracity,  or 
extend  to  his  general  moral  character,  the 
rule  is  uniform  that  evidence  of  specific 
crimes  or  of  imrticnlar  acts  of  misconduct 
on  his  part  Is  not  admissible  for  the  purpose 
of  impeaching  his  credit.  The  Impeaching 
evidence  must  be  confined  to  the  general  rep- 
utation of  the  witness.  It  is  also  a  general 
rule  that  peculiar  traits  of  character,  aside 
from  Hiat  of  habitual  lying,  shall  not  be 
made  the  subject  of  Inquiry  for  the  purpose 
of  Impeaching  a  witness.  Thus,  a  witness 
may  not  be  impeached  by  evidence  that  he  is 
in  the  habit  of  associating  with  lewd  and  un- 
chaste women;  neither  is  it  permissible,  as 
a  rule,  to  impeach  a  female  witness  by  at- 
tacking her  reputation  for  chastity,  even 
where  it  is  proposed  to  prove  that  she  is  a 
common  prostitute."  The  author  adds,  how- 
ever, that  "In  a  few  cases  the  wholesome  re- 
straints of  this  rule  have  been  disregarded." 
The  cases  cited  which  are  to  this  effect  are 
from  Missouri,  Georgia,  and  Kentuclcy.  The 
general  doctrine  above'  announced  is  sus- 
tained by  Whart  Bv.  (3d  Ed.  {  541);  Rap. 
Wit  {  197;  Thomp.  Trials,  §§  524,  525;  and 
is  also  in  accord  with  the  great  majority  of 
decisions  throughout  the  country.  As  spe- 
cially pertinent  to  the  particular  question  here 
Involved,  we  cite  the  cases  of  Com.  v.  Church- 
hUl,  11  Mete.  638;  State  v.  Smith,  7  Yt  141; 
Spears  v.  Forrest,  15  Vt  437;  Gilchrist  v. 
McKee,  4  Watts,  380;  State  v.  Carson,  66 
Me.  116;  Rudsdill  t.  Slingerland,  18  Minn. 
880  (Gil.  842);  Atwood  v.  Impson,  20  N.  J. 
Eq.  157;  Bucklin  v.  State,  20  Ohio,  18; 
Muetze  v.  Tuteur,  77  Wis.  243,  46  N.  W.  123, 
9  L.  R.  A.  86,  20  Am.  St  Rep.  115;  Dimick 
V.  Downs,  82  111.  570;  Moore  T.  Moore,  73 
Tex.  382,  11  S.  W.  396. 

That  a  trial  court  may  properly  exercise  a 
large  discretion  in  permitting  matters  which 
are  not  strictly  relevant  to  the  issue  involved 
in  the  trial  to  be  brought  out  In  the  cross- 
examination  of  witnesses  there  can  be  no 
doubt.  It  Is  through  cross-examination  that 
the  whole  tmth  is  generally  brought  out,  and 
that  the  motives  of  the  witness  In  testifying 
are  made  ai^arent    The  power  of  cross-ex- 


amination has  been  Justly  said  to  be  one  of 
the  principal,  as  it  certainly  Is  one  of  tba 
most  efficacious,  testa  which  the  law  has  de- 
vised for  the  discovery  of  truth.  1  Greenl. 
Ev.  (16th  Ed.)  S  446.  If  the  witness  Is  bia» 
ed  or  prejudiced  In  favor  of  the  party  call- 
ing him,  that  may  be  made  to  appear  tn 
cross-examination.  If  be  has  previously 
made  statements  contrary  to  those  made  up- 
on the  witness  stand,  this  fact  may  be 
brought  out  in  the  same  way.  His  relation 
to  the  case,  if  any;  his  interest  in  the  re- 
sult; his  relationship  to  the  parties  or  to 
either  of  them;  how  he  came  to  be  a  wit- 
ness; his  intelligaice;  means  of  knowledge; 
his  business;  place  of  residence;  the  accu- 
racy of  his  memory;  and  many  other  things, 
which  need  not  be  enumerated,— may  be  thus 
brought  out  for  the  purpose  of  enabling  the 
Jury  to  rightly  estimate  and  weigh  his  tes- 
timony. But  that  the  past  life  of  a  witness 
may  be  ransacked,  and  his  misdeeds  parad- 
ed before  the  Jury,  for  the  purpose  of  dis- 
gracing and  degrading  him  in  their  eyes,  is 
so  obnoxious  to  our  sense  of  what  is  Justly 
due  to  a  person  on  the  witness  stand  that  we 
cannot  consent  thereto.  If  unrestricted  lib- 
erty were  allowed  in  this  respect  no  witness, 
however  modest  or  however  venerable,  could 
be  sworn  without  being  required.  If  it  should 
please  the  opposing  counsel,  to  submit  to  an 
investigation  into  his  or  her  past  history. 
however  offensive  and  humiliating  this  might 
be,  and  notwithstanding  the  fact  that  the 
particular  acts  of  misconduct  which  might 
thus  be  brought  out  were  long  ago  atoned 
for  and  generally  forgotten.  Such  inquisi- 
tions the  great  majority  of  the  courts  refuse 
to  permit  and  we  ttilnli  rightly  so  refuse. 

The  previous  rulings  of  this  court  so  far 
as  we  are  aware,  have  always  been  in  har- 
mony with  the  position  which  we  have  thus 
taken.  An  examination  of  the  numerous 
cases  cited  In  the  well-prepared  briefs  of  the 
respective  counsel  in  this  case  coWuslyely 
shows  that  the  authorities  are  hopelessly 
divided  on  the  question  at  issue,  and  h&ice 
It  would  serve  no  useful  purpose  to  further 
discuss  their  relative  merits.  We  therefore 
content  ourselves  by  adopting  that  view 
which  most  strongly  commends  itself  to  our 
Judgment,  and  which,  as  already  said,  is  sup- 
ported by  the  great  preponderance  of  au- 
thority. 

As  the  admission  of  the  irrelevant  and  Im- 
proper testimony  referred  to  was  of  such  a 
character  as  to  be  very  likely  to  prejudice 
the  Jury  against  the  plalntitf,— Indeed,  in 
view  of  the  record  In  the  case,  it  Is  not  too 
much  to  say  that  It  probably  had  this  effect 
—and  as  it  is  not  clear  from  the  evid«Mce 
that  the  defendant  was  entitled  to  a  verdict 
in  any  event,  a  new  trial  must  be  granted. 
Graham  v.  Coupe,  9  R.  I.  478;  King  v.  Col- 
vin.  11  R.  I.  582;  Tourgee  v.  Rose,  19  R.  I. 
432,  87  Atl.  9.  We  express  no  opinion  as  to 
the  merits  of  the  petition,  in  so  far  as  it  is 
based  on  the   ground   that  the  verdict   is 
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ugainst  the  evidaiee.  Petttion  for  new  trial 
granted,  and  case  remitted  to  the  common 
pleas  dlTlsloD. 


WIGHTMAN  et  al.  t.  KRUGER. 

SAME  T.  KIRBY  et  al. 

(Sapreme  Court  of  Rhode  Island.    Jane  S, 

1901.) 

Q)UINISHMENT— ORAL.  TESTIMONY— CHAROIMO 
OF  GARNISHEE— REVIEW— KXCBPTIONS—BR- 
ROR— AMOUNT   INVOLVED— TRIVIAUTT. 

1.  A  garnishee  cannot  be  charged  on  oral 
testimony. 

2.  The  charging  of  a  garnishee  is,  in  effect, 
a  jadgment,  and  hence,  under  Gen.- Laws,  c. 
25(),  §  12,  proTidlng  that  a  party  aggrieved  by 
a  judgment  of  the  district  court  may  have  the 
same  reviewed  by  the  appellate  division  of  the 
supreme  conrt  by  bill  of  exceptions,  the  action 
of  the  district  court  in  charging  a  garnishee 
should  he  presented  for  review  by  exceptions, 
and  not  by  motion  for  a  new  trial. 

3.  A  petition  for  a  new  trial  will  not  be 
granted,  even  when  it  is  clearly  apparent  that 
wrong  has  been  done,  if  it  is  trivial  in  extent; 
and  hence,  when  the  amount  involved  was  only 
$18.50,  and  had  been  the  subject  of  two  ac- 
tions in  the  district  court  and  two  petitions  tor 
a  new  trial,  a  petition  for  a  new  trial  would 
not  be  granted,  though  error  appeared. 

Action  by  Wightman  Broa.  against  Oharlet 
Kruger,  In  which  Kirby  &  Co.  was  garnished. 
From  a  Judgment  in  favor  of  the  plalntlfCs 
and  against  both  defendants,  they  petition  for 
a  new  trIaL    retitions  denied. 

Edward  0.  Stlness,  for  plaintiffs.  John  A. 
TilUnghast,  for  defendants. 

BL0D6BTT,  J.  These  two  petitions  for 
oew  trial  are  considered  together  upon  the  fol- 
lowing agreed  statement  of  facts:  "(1)  That 
on  October  16,  1897,  the  plaintiffs  commenced 
action  against  Kniger  in  the  district  court  of 
the  Tenth  Judicial  district,  and  served  a  copy 
of  the  writ  on  George  Kirby  and  OharleB  H. 
Grout  for  the  purpose  ol  attaching  the  per- 
sonal estate  of  Kruger  In  their  hands;  (2) 
that  Kirby  and  Grout  retiuned  to  the  court 
affidavit  showing  no  funds;  (3)  that  petition- 
ers were  subpoenaed  (returnable  March  3, 
1809)  to  appear  before  said  Tenth  district 
conrt  to  testify  as  to  their  liability  as  gar- 
nishees; (4)  that  said  Grout  attended,  and 
testified  orally,  and  on  March'  3,  1899,  said 
conrt  rendered  Judgment  charging  Kirby  and 
Grout  as  garnishees  for  $18.50;  (5)  that  on 
July  7,  1899,  phiintiffs  brought  an  action 
against  said  garnishees  under  the  statute,  and 
recovered  Judgment  October  24,  1899.  (6) 
that  on  March  2,  1900,  garnishees  filed  a  pe- 
tition for  a  new  trial  in  both  cases  on  the 
ground  of  accident  and  mistake."  While  the 
charging  by  the  district  court  of  Kirby  & 
Grdnt,  as  garnishees,  upon'oral  testimony,  was 
erroneous  (Raymond  v.  Tinware  Co.,  14  R. 
I.  310),  nevertheless  the  garnishees  had  ap- 
peared by  the  filing  of  their  affidavits,  and 
the  court  had  JtirlsdlcHon  of  the  subject-mat- 
ter of  the  defendants,  and  of  the  garnishees, 
and  It  appears  by  the  agreed  statement  that 


the  garnishees  were  charged  upon  their  own 
testimony.  In  Alves  v.  Barber,  17  R.  I.  714, 
24  Atl.  528,  the  court  decided  that  the  char- 
ging of  a  garnishee  was,  "In  effect,  a  Judg- 
ment of  the  court,  which,  unless  appealed 
from,  was  conclusive,  not  only  upon  the  lia- 
bility of  the  garnishee,  but  also  of  the  rlgHts 
of  the  parties  to  the  fund."  And  see  Eddy  v. 
Machine  Co.,  15  R.  L  7,  22  AtL  1116.  Being 
an  error  of  law,  the  remedy  therefore  should 
have  been  pursued  by  exception  to  the  ruling 
of  the  district  court,  taken  to  the  appellate  di- 
vision of  the  supreme  court  under  the  provi- 
sions of  section  12,  c.  250,  Gen.  Laws,  as  fol- 
lows: "Any  party  to  a  civil  suit,  or  suit  In 
form  dvll,  commenced  In  any  district  court 
shall,  if  he  deem  himself  aggrieved  by  any 
ruling  or  decision,  of  such  court  on  any  mat- 
ter of  law  raised  by  the  pleadings,  or  appar- 
ent upon,  or  brought  upon,  the  record  by  a 
bill  of  exceptions,  be  entitled  to  have  such 
matter  of  law  heard  before  and  decided  by 
the  appellate  division  of  the  supreme  eotirt." 
In  the  case  at  bar  the  amount  involved  Is  only 
$18.50,  and  for  the  recovery  of  this  sum  these 
two  actions  have  already  been  brought  before 
the  district  court,  as  well  as  two  petitions  for 
a  new  trial  before  this  division,  and  also  an 
action  of  trover  and  another  of  replevin  in 
the  common  pleas  division  of  this  court  In 
York  V.  Stiles,  21  R.  I.  226,  42  Atl.  876,  the 
court  said  that  a  motion  for  a  new  trial  "Is 
never  to  be  granted  if  the  court  can  see  that 
substantial  Justice  has  been  done,  notwith- 
standing irregularities  may  have  occurred. 
Nor  is  it  to  be  granted  when  the  failure  of 
Justice  has  not  been  palpable;  nor  where  the 
wrong  done,  however  palpable  It  may  be.  Is 
trivial  in  extent"  We  think  the  amount  In- 
volved is  too  trifling  to  warrant  the  court  In 
sending  the  case  back  for  another  trial.  More- 
over, whatever  the  result  of  a  new  trial  might 
be.  If  one  should  be  had,  It  Is  manifest  that 
It  would  be  to  the  detriment  of  both  parties 
to  have  one.   Petitions  denied. 


BOWBN  V.  WOLFP. 

(Supreme  C^urt  of  Rhode  Island.    May  27, 

1901.) 

REFORMATION  OP  INSTRUMENTS— LEA3EI-UN- 
CONSCIONABLB  CONTRACT— ABUSE 
OP  CONFIDENCE. 
Oomplainant  who  was  onskilled  in  busi- 
ness, agreed,  at  the  earnest  solicitation  of  re- 
spondent with  whom  she  was  on  very  friendly 
terms,  to  lease  him  a  part  of  the  lot  on  which 
her  house  stood,  for  use  as  an  office  site.  She 
had  previously  refused  to  sell  him  the  land, 
and,  when  she  agreed  to  make  the  lease,  said 
that  a  term  of  three  years  would  be  long 
enough.  She  plnrcd  the  matter  of  drawing 
the  lease  In  the  hands  of  respondent  who  had 
a  lease  drawn  which  included  a  part  of  the 
land  on  which  complainant's  house  stood,  and 
was  for  a  term  of  five  years,  with  privilege 
of  renewal  for  fifteen.  All  the  conversation 
between  the  parties  had  been  with  regard  to  a 
short  term,  and  merely  enough  land  to  suffice 
for  an  office:  and,  when  the  lease  was  read 
to  complaiuant,  her  attention  was  nut  called 
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to  the  nroonDt  of  land  eonyeyed,  or  tbe  renew- 
al clause,  which  was  remote  from  that  fixing 
the  term  of  five  years.  Held  to  show  an  nncoD- 
■donable  contract,  the  result  of  fmportmiitjr, 
and  based  on  abused  confidence,  so  as  to  enti- 
tla  complainant  to  a  decree  of  reformation, 
striking  out  the  renewal  claase,  and  limiting 
the  land  leased  to  that  actually  covered  by  the 
office  building. 

Suit  by  Catherine  Bowen  against  Horace 
H.  Wolff  to  reform  a  lease.  Decree  for  com- 
plainant 

Patrick  J.  McCarthy  and  George  B.  Bar- 
rows, for  complainant  Walter  H.  Barney, 
for  respondent 

STINBSS,  O.  J.  The  complainant  to  the 
owner  of  a  house  and  lot  on  Prairie  avenue, 
in  ProYldence,  adjoining  the  respondent's  lot 
on  the  same  street  The  respondent  is  a 
physician,  who  has  attended  the  complainant 
professionally,  and  they  were  also  on  very 
friendly  relations  as  neighbors.  The  com- 
plainant an  elderly  single  woman.  living 
alone,  is  evidently  onslcilled  in  business  mat- 
ters, while  the  respondent  is  greatly  her  su- 
perior in  this  respect  The  space  between 
the  complainant's  house  at  its  southwest  cor- 
ner and  the  line  of  the  respondent's  lot  is 
11%  feet  On  the  front  side  it  Is  about  1 
foot  and  6  inches  less.  The  testimony  shows 
that  Dr.  Wolff  had  desired  for  three  or  four 
years  to  build  an  ofUcc  at  the  rear  of  her 
bouse,  partly  on  his  own  and  partly  on  the 
complainant's  land.  He  spoke  to  her  about 
it  frequently,  and  asked  her  to  sell  him  the 
strip  of  land,  which  she  declined  to  do  be- 
cause a  friend  In  California  had  advised  her 
that  it  might  interfere  with  the  sale  of  her 
estate,  but  be  advised  leasing  it  from  year 
to  year.  The  resi>oudent  then  said  that  be 
could  not  do  this,  as  be  could  not  afford  to 
put  an  office  building  there  that  would  cost 
four  or  five  hundred  dollars,  and  perhaps 
after  a  year  or  two  be  obliged  to  remove  it 
He  says  tbat  she  replied,  "You  can  take  it 
for  as  long  as  you  want  It"  while  she  says 
that  she  told  him  that  she  "considered  three 
years  quite  long  enough."  This  was  In  July, 
1886.  Other  conversations  took  place  during 
the  month,  not  affecting  the  terms  of  the 
lease,  until  August  6,  1888,  when  he  went  to 
her,  saying  that  he  was  ready  to  go  ahead 
and  make  the  improvements  to  the  office,  and 
tbat  he  would  like  to  have  the  terms  of  the 
lease  definitely  Icnown,  and  asked  her  how 
much  rent  she  wanted  for  it  He  testifies 
that  she  said:  "'Well,  make  It  $8  or  $8, 
just  to  give  yon  a  legal  right  to  it'  And 
she  suggested  that  I  draw  up  a  little  paper 
myself,  and  that  she  would  sign  it  But  I 
objected  to  that  saying  that  I  would  prefer 
to  have  it  drawn  up  by  a  lawyer  In  regular 
form."  He  thai  went  to  a  lawyer,  and  had 
a  lease  prepared  of  a  strip  extending  from 
the  street  to  the  rear  line  of  the  lot  11% 
feet  wide,  for  a  term  of  5  years,  with  a  sub- 
sequent clause  of  renewal  for  a  further  term 
of  15  years,  at  an  annual  rental  of  $12  per 


year.  The  lease  was  tomigtat  to  ber  on  Au- 
gust 8th  by  the  respondent  and  his  attor- 
ney, read  to  her  by  the  latter,  and  die  signed 
it  This  bill  is  brought  to  cancel  or  reform 
the  lease.  Several  facts  are  apparent  upon 
the  testimony  of  the  defendant  himself:  No 
term  of  years  was  agreed  upon  before  the 
preparation  of  the  lease.  The  lease  may  run 
for  20  years,  although  no  such  time  was  -pr^ 
Tiously  mentioned,  and  this  term  was  split 
into  two  parts,— a  term  of  5  years,  with  a 
privilege  to  renew  for  15  years  more,— which 
could  easily  escape  the  attention  of  a  more 
experienced  lessor.  The  complainant  was 
evidently  intending  a  friendly  accommoda- 
tion of  the  respondent  and  relying  upon  bim 
in  the  preparation  of  the  lease,  after  having 
stated  tliat  3  years  was  long  enough.  While 
he  testifies  that  she  said  he  could  have  it  as 
long  as  he  wanted  it  she  denies  this,  and 
he  did  not  tell  her  that  the  term  was  possi- 
bly for  20  years.  Neither  did  be  expressly 
describe  the  strip  the  lease  was  to  ccfret;  all 
the  talk  having  been  about  an  office  build- 
ing, simply.  The  lease  in  fact  covers  11% 
feet  from  the  front  to  the  rear  of  the  lot 
and  thus  the  line  runs  a  foot  and  a  half  un- 
der the  front  part  of  the  house.  The  words 
"for  the  purpose  of  an  office"  were  in  the 
lease,  but  erased.  The  lease  was  not  ex- 
ecuted in  duplicate,  and  no  copy  was  given 
to  the  complainant 

Upon  these  facts,  we  think  it  Is  clear  that 
the  lease  should  not  be  allowed  to  stand  in 
its  present  form.  While  no  actual  fraud  is 
charged,  and  while  we  have  no  doubt  tbat 
the  lease  was  fully  read  to  her  by  the  at- 
torney before  whom  It  was  executed,  it  is 
evident  that  she  did  not  comprehend  what 
she  was  doing,  and  that  advantage  waa 
taken  by  the  respondent  in  this  respect 
The  lease  was  recorded  on  the  next  day 
after  its  execution,  and  when,  shortly  after, 
the  respondent  began  to  take  down  the  front 
fence,  the  complainant  at  once  came  out  and 
objected  to  it  Her  conduct  corroborates 
her  testimony  that  she  had  no  such  under- 
standing of  the  lease.  The  responclent  ad- 
mits that  it  was  moved  against  her  protest 
With  the  lease  as  it  stands,  the  complainant 
cannot  repair  one  side  of  her  house  without 
the  respondent's  permission  to  enter  uiton 
the  leased  land,  and  the  office  is  built  so 
close  to  the  house  that  the  rear  comer  on 
that  side  cannot  be  repaired  at  all.  She  has 
still  to  pay  taxes  on  tbe  leased  land,  «ud  her 
house  encroaches  on  it  from  the  rear  comer 
to  a  foot  and  five  and  a  half  inches  at  tbe 
front  corner.  No  person,  with  proper  under- 
standing, would  have  consented  to  such  a 
lease.  We  caunot  think  that  the  complain- 
ant would  have  signed  such  a  lease  If  she 
had  comprehended  it  or  had  taken  independ- 
ent advice.  She  relied  on  the  resxxjndent's 
apparently  friendly  relation  to  her,  and  for 
that  reason  had  confidence  that  he  would 
not  take  advantage  of  her.  Tbe  lease  'was 
not  left  with  her  to  examine,  but  it  was  bur- 
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rieclly  executed,  and  after  what  had  been 
■aid  she  took  no  time  tor  deliberation.    The 
rule  In  sach  cases  la  well  stated  in  24  Am; 
ft  Eng.  tine  Law,  90d:    "Courts  of  equity 
will  not  under  all  circumstances  relieve  per- 
sons from  hard  bargains  on  the  ground  that 
they  have  been  taken  by  surprise.    But  in 
many  cases  courts  have  given  relief  from  un- 
conscionable contracts  where  one  has  been 
suddenly  and  unexpectedly  placed  in  a  po- 
sition In  which  he  could  not  properly  exer- 
cise hla  own  Judgment,  especially  if  he  acted 
under  the  persuasion  of  those  upon  whose 
Judgmeat  he  relied,  or  If  a  false  representa- 
tion was  made  to  him,  even  though  it  were 
made  In  good  faith,  or  If  he  was  Importu- 
nately pressed  by  the  other  party,  and  acted 
without  time  for  deliberation  and  consulta- 
tion with  friends."    In  this  case  we  think 
that  the  contract  was  unconscionable,— the 
result  of  Importunity  and  impulsive  action 
based   upon   confidence  reposed  in  the  re- 
spondent, who  treated  with  the  complainant 
on  unequal   terms.     In  Hoppin   v.   Tobey's 
Ex'rs,  9  R.  I.  42,  Jenkins  had  given  to  Tobey 
certain  real  estate  for  past  services  as  his 
attorney  in  fact    In  view  of  this  confidential 
relation  and  the  lack  of  IndlfCerent  consulta- 
tion, the  court  held  that  the  deed  should  be 
set  aside,  although  there  was  no  suggestion 
of  fraud  or  imposition,  nor  of  designed  exer- 
cise of  influence  acquired  by  this  relation  to 
procure  the  deed.    Brown  v.  Hall,  14  R.  I. 
249.  51  Am.  Rep.  375,  went  farther.    In  that 
case  the  complainant,  an  attorney  at  law, 
applied  to  the  plaintiff,  a  broker,  for  a  loan 
to  be  secured  by  a  mortgage  on  an  undi- 
vided Interest  In  realty  worth  about  $10,000. 
The  defendant  loaned  $2,000,  with  interest 
at  the  rate  of  5  per  cent  per  month;  the  prin- 
cipal and  installments  of  Interest  to  run  at 
the  same  rate  until  paid.     The  statute  al- 
lowed parties  to  make  their  own  agreement 
as  to  interest      On  a  bill  to  redeem,  the 
court  held  the  contract  as  made  should  not 
be  enforced,  because  of  its  unconscionable 
character,  and  the  fact  that  although  the 
complainant  read  the  note,  he  did  not  com- 
f  rehend  its  terms.    The  court  also  said  that 
the  complainant  went  to  the  respondent  as  a 
broker,  and  when  the  latter  received  the  ap- 
plication he  assumed  a  protective  relation 
towards  the  complainant  and,  although  they 
dealt  directly,  the  respondent  was  bound.  In- 
stead of  overreaching  him,  to  look  out  for 
him.    It  was  his  duty  to  give  him  full  and 
true  information,  and  to  be  sure  that  he 
tmderstood  the  contract    Such  a  rule  of  duty 
•PPUes  with  equal  force  to  one  acting  as  a 
friend,  and  with  far  greater  force  to  a  treaty 
with  one  who,  not  a  member  of  the  bar,  as 
l»  that  case,  is  a  woman  ignorant  of  legal 
forms  and  covenants,  as  well  as  of  business 
transactions.    In  Baker  v.  Monk,  4  De  Qex, 
^  &  S.  888,  the  remarks  of  Lord  Justice 
Knight-Bruce  are  quite  applicable  to  the  case 
«t  bar.   The  vendor  was  a  single  woman  in 
bumble  lite,  of  slender  education,  between 


60  and  70  years  of  age,  unprotected  and 
unaided;  and  the  purchaser,  a  substantial 
tradesman.  He  placed  the  matter  in  the 
hands  of  his  lawyer.  The  lawyer  drew  the 
instrument,  with  good  intentions,  but  with- 
out consulting  any  other  person,  and  brought 
It  to  the  respondent  for  execution,  and  she 
executed  it  under  his  advice  alone.  The 
deed,  in  one  respect  at  least  Is  not  framed 
with  sufllcient  attention  to  the  interests  of 
the  vendor,  although  probably  with  no  wrong 
intention.  The  transaction  was  thus  liegun 
and  ended  without  any  advice  on  her  part 
The  purchaser  and  vendor  were  in  such  rel- 
ative positions  as  that  according  to  the 
Imown  established  doctrine  of  this  court  it 
lies  on  the  purchaser  to  show  affirmatively 
that  the  price  given  is  the  value.  In  Brown 
V.  Lamphear,  35  Vt  252,  the  rule  is  stated, 
quoting  Chief  Justice  Redfield's  edition  of  1 
Story,  Bq.  Jur.  S  1381,  that  where  the  mis- 
take is  of  so  fundamental  a  character  that 
the  minds  of  the  parties  have  never  in  fact 
met  or  where  an  unconscionable  advantage 
has  been  gained  by  mere  mistake  or  misap- 
prehension, and  there  was  no  gross  negli- 
gence on  the  part  of  the  plaintiff,  either  in 
falling  into  the  error  or  in  not  sooner  claim- 
ing redress,  and  no  intervening  rights  have 
accrued,  and  the  parties  may  still  be  placed 
In  statu  quo,  equity  will  Interfere,  in  its  dis- 
cretion, to  prevent  intolerable  injustice.  See, 
also,  14  Am.  &  Eng.  Enc  Law  (2d  Ed )  p.  20, 
and  cases  cited.  In  this  case  we  see  no  es- 
cape from  the  conclusion  that  the  respondent 
took  advantage  of  the  generous  and  trustful 
spirit  of  the  complainant  When  asked,  as 
a  witness  before  the  master,  whether  be 
considered  the  lease  a  wise  one  for  her  to 
make,  he  declined  to  answer,  under  advice  of 
counsel.  He  certainly  shows  no  advantage 
to  her,  except  the  paltry  rental  which  she 
mentioned,  and  which  he  regarded  as  too 
small,  and  voluntarily  Increased.  He  admits 
most  serious  disadvantages,  by  filing  stipu- 
lations that  he  does  not  claim  any  right 
under  the  lease  to  any  portion  of  the  land 
actually  occupied  by  the  walls  of  the  com- 
plainant's bouse;  that  he  does  not  Intend  to 
build  upon  the  front  portion  of  the  land, 
which  would  completely  block  her  windows 
on  that  side  of  her  house;  that  he  assents  to 
her  entering  upon  the  land  to  make  repairs 
on  her  house;  and  that  he  assents  to  a  re- 
appraisal of  the  rent  for  the  extended  term 
of  15  years.  The  mere  statement  of  these 
proposed  concessions  only  makes  more  clear, 
if  this  were  possible,  the  harsh  and  improvi- 
dent character  of  the  lease,  as  he  himself 
procured  It  to  be  drawn.  Naturally,  there 
are  exaggerations  in  the  complainant's  state- 
ments of  what  she  considers  to  be  unfriend- 
ly and  deceptive  treatment  by  one  in  whom 
she  trusted,  but  basing  our  opinion  almost 
wholly  upon  the  respondent's  own  testimony, 
we  find  that  there  was  this  relation  of  con- 
fidence on  her  part;  that  she  did  agree  to 
give  him  a  lease,  for  at  least  8  years,  of  the 
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rew  ptrt  of  tbe  lot,  but  not  of  the  front 
part;  tbat  the  term  of  5  years,  as  read  to  her 
In  the  lease,  must  be  regarded  as  having 
been  acquiesced  In  by  the  complainant;  that 
there  was  no  mention  whateyer  of  a  renewal 
clause;  and  that  this,  separated  from  the 
specified  term  of  5  years  by  long  covenants 
as  to  payment  of  rent,  surrender,  etc.,  was 
not  understood  or  agreed  to  by  ber.  So 
placed,  it  might  easily  fail  to  catcb  her  at- 
tention, even  If  she  had  been  familiar  with 
SQcb  instruments.  Indeed,  since  the  rent  was 
to  be  the  same,  the  term  might  have  been 
made  20  years,  instead  of  adding  a  renewal 
clause,  but  for  the  fact  that.  If  the  doctor 
should  choose  to  remove,  he  would  not  be 
hampered  by  tbe  longer  term,  and,  if  he  did 
not,  he  could  retain  it  Every  advantage 
was  put  upon  his  side.  Under  these  find- 
ings, we  will  direct  a  decree  reforming  the 
lease  by  striking  out  the  renewal  clause,  and 
limiting  the  land  leased  to  that  covered  .by 
the  respondent's  bnllding  as  It  now  stands. 


WINTBK  V.  HARRIS. 

(Snprems  Court  of  Rhode  Island.    May  28, 
1901.) 

STaEBTS— LAW    OF    THE    ROAD— KEBPINO    TO 
THE   RIGHT— NSOLIOBNCB. 

A  main  avenue  leading  from  a  large  city 
had  a  driveway  40  feet  wide,  paved  wiui  cob- 
blestones about  24  feet  of  its  width,  the  re- 
mainder being  macadamized.  Double  tracks 
for  electric  cars  traversed  the  street.  The 
macadamized  portion  was  the  more  generally 
used  for  driving.  PlaintiflTs  buggy,  at  the  time 
of  the  collision,  was  on  the  macadamized  por- 
tion to  the  left  of  the  center  of  the  street  No 
necessity  was  shown  for  being  on  such  side. 
Held,  that  plaintiff  was  negligent  in  driving 
on  the  wrong  side  of  the  road. 

Action  by  Stella  W.  Winter  against  Lewis 
L.  Harris.  Judgment  for  defendant,  and 
plaintiff  prays  for  a  new  trial.    Denied. 

Page,  Page  &  Gushing,  for  plaintiff.  Ed- 
win C.  Pierce,  for  defendant. 


ROGERS,  J.  This  Is  an  action  of  trespass 
on  tbe  case  for  the  alleged  negligence  of  the 
defendant  through  his  servant's  so  unskiU- 
fnlly  and  carelessly  driving  and  managing 
his  carriage  on  a  public  highway,  in  the  out- 
skirts of  the  city  of  Providence,  as  to  cause 
it  to  collide  with  the  plaintiff's  buggy,  where- 
by said  buggy  was  damaged,  and  tbe  plain- 
tiff herself  was  thrown  out  and  injured, 
while  claiming  to  be  in  tbe  exercise  of  due 
care.  It  appeared  from  the  evidence  that 
tbe  accident  occurred  on  Broad  street,  in 
Cranston,  Just  over  the  city  line,  on  March 
8,  1898,  between  6:30  and  7  o'clock  p.  m., 
when  the  plaintiff,  accompanied  by  Mrs.  Hel- 
en R.  Herrick,  was  driving  a  horse  and  God- 
dard  buggy  down  Broad  street,  away  from 
tbe  city,  and  the  defendant's  horse  and  car- 
riage, also  a  Goddard  buggy,  was  being  driv- 


en towards  the  city  by  bis  coachman,  Edward 
Ford,  who  was  the  sole  occupant  thereof; 
that  Broad  street  at  the  place  of  the  acci- 
dent is  a  curbed  street,  40  feet  wide  from 
curb   to   curb,    nmning   northerly   towards 
Providence,    and   southerly    towards    Edge- 
wood,  in  Cranston;  that  the  westerly  portion 
of  the  driveway  for  24  feet  8  Inches  Is  paved 
with  cobblestones,  while  the  remainder  of 
the  width  of  tbe  driveway,  15  feet  4  Inches, 
is  macadamized;   that  the  paved  surface  of 
Broad  street  Is  traversed  by  double  tracks  for 
electric  cars,  the  space  between  the  separate 
rails  of  each  track  being  4  feet  10  Inches, 
and  the  space  between  the  separate  traciu 
(L   e.  between  the  west  aide  of   the  east 
track  and  tbe  east  side  of  the  west  track) 
being -4  feet  2  inches;  that  all  the  space,  be- 
ing 9  feet  4  Inches,  between  the  west  rail 
of  the  west  track  and  the  west  curb  of  the 
street.  Is  paved,  while  extending  along  the 
east  side  of  the  east  rail  of  the  east  track 
is  a  paved  strip  1  foot  6  Inches  wide;    that 
the  width  of  a  Goddard  buggy  between  the 
outside  rims  of  the  hubs  is  5  feet  5  inches; 
that  the  defendant's  coachman  was  driving 
on  the  right-hand  (or  east)  side  of  the  road, 
near  the  east  curb,  but  as  to  how  near  the 
evidence  is  contradictory;    that  the  plaintiff 
was  driving  upon  the  macadamized  part  of 
the  road,  and  consequently  was  driving,  as 
to  ber,  on  the  left-hand  side  of  tbe  center, 
measuring  from  curb  to  curb;   tbat  it  was 
dark,  and  tbe  street  lights  were  lighted;  and 
that  at  the  time  of  the  accident  no  dectric 
cars  were  approaching  that  were  in  sight. 
The  evidence  showed  tliat  the  easterly   or 
macadamized  portion  of  the  road  was  the 
favorite  side  for  travela*s,  but  that  the  whole 
width  of  the  street  was  In  order  and  condi- 
tion for  travel,  and  was  used  more  or  less, 
though  not  so  much  as  the  macadamized  por- 
tion.   Only  the  occupants  of  the  two  buggies 
witnessed  the  accident,  and  their  statements 
are  utterly  variant    The  plaintiff  swore  tbat 
she  was  driving  on  her  rig^t,  being  the  west- 
erly portion  of  the  macadamized  part  of  ttae 
street,  though  on  the  left  of  the  center  from 
curb  tocurb;  that  ber  horse  was  walking;  that 
Ford  was  driving  recldessly  and  unstead- 
ily,—"this  way  and  that,"  to  use  her  own 
expression,  "but  Just  which  way  he  was  driv- 
ing when  I   first  saw  him   I   cannot   say." 
Mrs.  Herrick  supports  the  plaintiff  In  her 
claim  that  her  horse  was  walking,  and  also 
tbat  Ford  was  not  keeping  a  straight  conrBe, 
and  she  testified:    "As  I  remember  it  Mrs. 
Winter  pulled  her  right  rein  to  the  car  track. 
I  do  not  know  bow  he  pnlled  his,  but  his 
horse  ran  right  into  oar  shaft"    Ford,  ttae 
defendant's  coachman,  swore  that  he  first 
noticed  the  plaintifTs  carriage  40  feet  away, 
coming  onto  him.    "They  simply  run  in  and 
locked  wheels,"  to  use  his  own  words.     "I 
hollered  to  them  first  and  saw  them  coming 
directly  towards  tbe  horse.    I  was  away  out 
then  to  tbe  gutter."    In  reply  to  tbe  question 
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how  he  came  to  drive  Into  the  gutter,  he 
swore:  "Becanse  I  saw  they  were  coming 
Into  me,  and  I  could  not  get  over.  If  I 
could  set  on  the  sidewalk  I  would.  I  did 
not  haye  time.  I  could  not  get  on  that  high 
bank  there.  I  drove  in  the  gutter,  and  tried 
to  avoid  them."  He  also  swore  that  hla 
horse  was  walking,  while  the  defendant  "was 
going  aa  fast  as  she  could,  and  did  not  let 
up  any."  After  a  verdict  for  the  defendant, 
the  plaintiff  petitioned  for  a  new  trial,  upon 
the  sole  ground  that  Is  now  urged,  of  error 
In  the  charge  of  the  Justice  presiding  at  the 
Jury  trial. 

The  plaintiff  requested  the  court  to  charge 
as  follows:  "(1)  The  plaintiff  was  not  bound 
to  turn  her  horse  and  vehicle  across  the  car 
track  and  tracks  if  that  portion  of  the  street 
where  the  car  tracks  were  located  was  not 
ordinarily  and  habitually  traveled,  and  if,  at 
the  same  time,  the  macadamized  portion  of 
the  road  was  ordinarily  and  habitually  trav- 
eled, and  if,  on  this  occasion,  the  plaintiff 
seasonably  turned  her  horse  and  vehicle  to 
the  right  of  the  center  of  the  macadamized 
portion  of  the  street,  leaving  ample  room 
tor  the  coachman  to  pass  with  his  vehicle 
and  horse  on  her  left-hand  side.  (2)  The  trav- 
eled part  of  the  highway  means  that  part 
which  1b  regularly  and  ordinarily  used  by 
travelers  with  carriages,  vehicles,  and 
horses." 

The  Judge  refused  so  to  charge,  but  after 
referring  to  the  character  of  Broad  street, 
and  to  the  varying  character  of  highways,  and 
especially  to  highways  In  the  country  that 
were  not  traversable  throughout  their  whole 
width,  he  charged  as  follows,  to  which  the 
plaintiff  objected,  viz.:     "The  traveled  part 
of  Broad  street  for  carriages  is  between  the 
curbstones  on  the  east  and  west;    there  is 
the  traveled  part  of  that  road.    It  includes 
the  macadamized  part  of  It,  and  It  includes 
the  paved  part  of  it,  over  Into  the  center, 
and  over  to  the  curbstone  of  the  other  side. 
That  is  the  traveled  portion  of  said  Broad 
street,  and  to  the  right  of  the  traveled  por- 
tion of  that  it  was  the  duty  of  Mrs.  Winter 
to  turn  her  team  seasonably.     In  regard  to 
the  travded  portion  of  the  way,  I  have  stat- 
ed that  that  portion  of  the  highway  which 
was  laid  out  between  the  curbstones  was 
the  traveled  portion  of  that  highway.     No 
matter  ttow  frequently  or  how  Infrequently 
people  traveled  over  the  paved  portion  of  it, 
that  makes  no  difference.    Where  a  cart  goes 
it  was  the  traveled  way,  and  some  point  past 
tbe  center  was  tlie  traveled  part,   and  so 
there  was  a  portion  that  was  traveled  on  the 
westerly  side  of  the  center  of  the  road,  if 
the  testimony  is  not  misunderstood  by  me." 
The  sole  question  now  before  us  Is  wheth- 
er the  charge,  or  the  refusal  to  charge,  as 
ftbove  set  forth,  in  the  circumstances  of  the 
.  case,  affords  sufiElclent  ground  to  entitle  the 
plaintiff  to  a  new  trial.    Gen.  Laws  R.  I.  c. 
K  I  I,  provides  as  follows:   "Every  person 


traveling  with  any  carriage  or  other  TebJcle^ 
who  shall  meet  any  other  person  so  traveling 
on  any  highway  or  bridge,  shall  seasonably 
drive  his  carriage  or  vehicle  to  the  right  of 
the  center  of  the  traveled  part  of  the  road, 
so  as  to  enable  such  person  to  pass  with  his 
carriage  or  vehicle  without  interference  or 
interruption."  The  plaintiff  admits  that  she 
was  driving  on  the  left-liand  side  of  the  cen- 
ter, as  measured  from  curb  to  curb,  but 
claims  that  she  was  traveling  on  the  right- 
hand  side  of  the  center  of  the-  macadamized 
portion  of  the  road,  and  that  the  macadam- 
ized portion  alone  constituted  the  traveled 
part  of  the  road,  as  used  In  the  statute  above 
set  forth.  In  Clark  v.  Com.  (decided  In  1826) 
4  Pick.  125,  which  was  a  criminal  prosecu- 
tion for  a  penalty  under  a  statute  requiring 
travelers  in  carriages  who  meet  in  a  road  to 
drive  their  carriages  seasonably  to  the  right 
of  the  middle  of  tbe  traveled  part  of  the  road, 
the  court  said:  "By  the  'trav^ed  part'  of  the 
road  is  intended  that  part  which  Is  usually 
wrought  tac  traveling.'  A.  traveler  Is  not 
obliged,  because  a  track  hai^>eQS  to  have  been 
made  on  one  side  of  the  part  so  wrought,  to 
turn  to  the  right  of  tbe  center  of  this  track. 
If  he  turns  to  the  right  of  the  oeater  of  tbe 
wrought  part,  so  that  there  is  room  on  the 
wrought  part  for  the  other  traveler  to  pass, 
it  is  sulBclent,  and  tbe  penalty  is  not  incur- 
red." In  Com.  V.  Allen  (decided  in  1846)  11 
Mete.  403,  405,  and  which  was  a  criminal 
prosecution  for  a  penalty,  the  court,  without 
anywhere  referring  to  Clark  v.  Com.,  supra, 
says:  "So  far  as  any  question  Is  raised,  in 
the  present  case,  as  to  the  duty  of  persons 
traveling,  when  they  are  about  to  meet,  to 
drive  to  the  right  of  the  middle  of  the  trav- 
eled part  of  the  road.  In  distinction  from  the 
wrought  pert  of  the  road,  where  the  traveled 
way  is  of  less  width  than  the  wrought  way, 
tbe  statute  seems  very  plain  and  direct  in  its 
provisions,  and  prescribes,  as  the  duty  of  the 
traveler,  the  turning  to  tbe  right  of  tbe  mid- 
dle of  the  traveled  path."  In  Daniels  y. 
Clegg  (decided  In  1873)  28  Midt.  82,  which 
was  an  action  for  damages  caused  l^  a  colli- 
sion on  the  highway,  the  supreme  court  of 
Michigan,  In  construing  the  statute  of  that 
state,  held  that  the  "traveled  part  of  the 
road,"  referred  to  In  the  statute,  meant  that 
part  which  is  wrought  for  traveling,  and  is 
not  confined  simply  to  the  most  traveled  wbeel 
ti-ack;  and  tbe  court,  through  CSirlstlancy,  C. 
J.,  delivering  the  opinion,  in  referring  to  the 
Massachusetts  cases,  after  citing  Clark  y. 
Com.,  supra,  with  approval,  uses  this  lan- 
guage (page  44),  viz.:  "And  though  the  su- 
preme court  of  that  state  seem  to  have  since, 
in  1846  (Com.  v.  Allen,  11  Mete  403),  adopted 
the  contrary  interpretation  now  contended  for 
by  the  plaintiff  in  error,  we  are  not  satisfied 
with  the  correctness  of  the  decision,  and 
think  such  an  interpretation  of  the  statute, 
as  applied  to  common  roads  in  this  state, 
would  be  extremely  pernicious,  and  contrary 
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'to  tbe  legislative  Intent"  The  law  of  the 
rood  Is  thus  laid  down  in  Shear.  &  R.  Neg.  | 
-449:  "It  la  a  uniTersal  cuBtom  In  America  for 
travelera,  vehicles,  and  animals  under  the 
charge  of  man  to  take  tbe  right  hand  of  the 
*oad  when  meeting  each  other,  if  it  is  reason- 
ably practicable  to  do  so;  and  this  rule  is  en- 
forced by  statutes  in  many  states,  so  far  as 
It  relates  to  travelers  in  %-ebicIes  or  on  horse- 
back. The  statutes  upon  this  subject  gener- 
ally prescribe  that  travelers  shall  pass  to  the 
right  of  the  'center  of  the  road.'  This  means 
tbe  center  of  the  lawfully  worked  part  of  the 
voad."  And  to  tbe  same  eifect  see  Elliott, 
fioads  &  S.  {  830. 

The  case  at  bar  well  illustrates  the  reason- 
ableness of  the  construction  that  tbe  traveled 
part  of  the  highway  means  the  part  worked, 
and  in  order  and  condition  for  travel.  Broad 
street,  a  main  avenue  leading  from  a  large 
«lty  to  thickly-settled  suburbs,  with  a  drive- 
way 40  feet  In  width  from  curb  to  curb, 
paved  or  macadamized,  and  usable  through- 
out its  whole  width,  is  sought  to  be  contract- 
ed to  a  passage  15  feet  4  Inches  wide  on  its 
extreme  easterly  or  macadamized  strip.  As  a 
Croddard  buggy  is  5  feet  5  inches  wide,  two 
snch  buggies,  passing  abreast,  would  take  up 
10  feet  10  inches,  so  that  if  the  plalntifrs 
baggy  was  crowded  as  closely  as  possible  to 
the  paving  on  the  west,  and  tbe  defendant's 
buggy  was  scraping  the  curbstone  on  the 
«ast,  tiiere  would  remain  between  them  but 
4  feet  6  Inches,  or  a  yard  and  a  half,— not 
a  very  liberal  space  to  allow  In  the  night- 
time In  passing  a  stranger  the  steadiness  of 
-whose  horse,  and  the  ezpertness  of  whose 
driving,  are  unknown;  and  yet  there  remain- 
ed of  said  driveway  over  24  feet  on  the  plain- 
tiff's right,  taking  her  evidence  as  strictly  cor- 
rect, which  was  obstructed  by  no  other  team 
•r  car,  and  was  available  for  her  to  use. 

If  it  is  objected  that  the  car  track  was  tm- 
deslrable  or  unsafe  to  travel  on,  as  compared 
with  the  macadamized  portion  of  the  street, 
tbe  answer  may  be  fitly  given  In  the  words 
of  Sutherland,  J.,  hi  Earing  ▼.  Lanslngh,  7 
Wend.  186,  187,  viz.:  "It  is  not  the  center  of 
the  smooth  or  most  traveled  part  of  the  road 
which  is  the  dividing  line,  but  the  center  of 
the  worked  part,  although  the  whole  of  the 
emooth  or  most  traveled  path  may  be  upon 
one  side  of  that  center,  unless  the  situation 
of  tbe  road  Is  such  that  it  is  Impracticable  or 
oxtremely  difficult  for  the  party  to  turn  out. 
No  such  difficulty  existed  In  this  case.  The 
road  on  the  defendant's  side  was  rough, 
from  having  been  rutted  or  frozen,  but  not 
■o  much  so  as  to  present  any  serious  obstacle 


to  his  riding  or  driving  over  it."  In  Gold- 
rick  V.  Union  RaUroad  Co.,  20  R.  I.  128,  37 
Atl.  635,  this  court,  through  Matteson,  C.  J., 
delivering  the  opinion,  said:  "If  it  be  conced- 
ed that  the  railroad  company  has  a  para- 
mount right  to  use  that  porUon  of  tbe  street 
occupied  by  its  track,  since  its  cars  are  nec- 
essarily confined  to  its  rails,  and  cannot  turn 
to  the  right  or  left,  the  public,  nevertlieless, 
also  have  the  right  to  use  the  street,  includ- 
ing the  portion  occupied  by  the  track;  and  it 
is  incumbent  on  tbe  railroad  company,  not 
withstanding  Its  paramount  right,  to  exercise 
due  care,  in  the  operation  of  its  cars,  not  to 
injure  those  who  may  be  traveling  <»  the 
street"  We  think  that  the  weight  of  both 
reason  and  authority  favors  the  constroction 
that  the  traveled  part  of  Broad  street  at  the 
time  and  place  of  the  accident  was  the  whole 
width  from  curb  to  curb,  and  it  is  admitted 
that  tbe  plaintiffs  buggy  at  the  time  in  ques- 
tion was  on  the  left  of  tbe  center  of  said  tirav- 
eled  part  as  thus  construed.  In  Angell  v. 
Lewis,  20  R.  I.  391,  393,  39  AtL  621,  this 
court  through  Tilllngfaast  J.,  delivering  the 
opinion,  says:  "In  thus  taldng  the  wrcHig 
side  of  the  road,  the  defendant  took  tbe  risk 
of  the  consequences  which  might  arise  from 
his  Inability  to  get  out  of  the  way  of  another 
team  approaching  on  the  right  side  of  the 
road,  and  is  responsible  for  injuries  sustained 
by  the  latter  while  exercising  ordinary  care. 
In  other  words,  one  who  violates  the  law  of 
the  road'  by  driving  on  the  wrong  side  as- 
sumes the  risk  of  such  an  experiment  and  is 
reiiuired  to  use  greater  care  than  If  he  had 
kept  on  the  right  side  of  the  road,  and.  if  a 
collision  takes  place  in  such  circumstances, 
the  presumption  is  against  the  party  who  is 
on  the  wrong  side.  And  this  is  especially 
true  where  the  collision  takes  place  in  the 
dark.  *  •  *  In  BrookS  v.  Hart  14  N.  H. 
807,  311,  the  court  says:  It  is  legal  negli- 
gence in  any  one  to  occupy  the  half  of  the 
way  appropriated  by  law  to  otheia  having 
occasion  to  use  it  In  traveling  with  teams  and 
carriages,  and  he  is  chargeable  for  any  in- 
jury flowing  exclusively  from  that  cause.'" 
The  plaintiff  showed  no  snfficioit  cause  or  ex- 
cuse for  being  on  the  wrong  side  of  the  road 
at  the  time  of  the  accident  and  the  injuries 
she  complained  of  were  attributable  mainly, 
if  not  wholly,  to  her  own  failure  to  exercise 
due  care;  hence,  under  the  circumstances  of 
this  case,  we  find  no  error  In  the  charge  of 
the  justice  to  which  exception  was  taken. 
New  trial  denied,  and  rase  remitted  to  the 
common  pleas  division,  with  directirai  to  en- 
ter judgment  on  the  verdict 
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SAFE-DEPOSIT  ft  TRUST  CO.  OF  BAI/TI- 
MORE  T.  BERRY  et  aL 

(Couit  of  Appeals  of  Marrland.   June  14, 
1901.) 

WILLS-BVIDBNCBl-HTPOTHBrnCAL  QOBSTIONB 
—OPINIONS— COMPKTENCT  OF  WITNESSES- 
INSTRUCTIONS— DISMISSAL  OF  ISSUES. 

1.  In  a  will  contest,  a  hrpothetical  question 
to  a  medical  expert,  for  the  purpose  of  prov- 
ing testator's  mental  incapacity,  was  erroneous- 
ly submitted,  where  it  assumed  that  certain 
statements  made  by  the  testator  were  so  made 
bi'canse  of  a  "misconception"  on  the  testator's 
part,  since  "misconception"  may  mean  an  in- 
sane delusion,  the  question  thereby  assuming 
the  fact  to  be  proved. 

2.  In  a  will  contest,  a  hypothetical  qneation 
to  a  medical  expert,  for  the  purpose  of  prov- 
ing testator's  meatal  incapacity,  was  erroneous- 
ly submitted,  where  based  on  facts  in  regard 
to  which  no  evidence  had  been  submitted. 

3.  A  hypothetical  question,  submitted  to  a 
medical  expert  for  the  purpose  of  proving  a 
testator's  mental  incapacity,  was  erroneously 
Bobmitted,  where  it  assumed  that  the  testator 
had  made  certain  statements  becanse  of  a 
"misconception,"  such  word  being  used  in  the 
sense  of  mistaKe;  since  the  assumption  that 
a  man  makes  a  mistake  Is  not  suflScieut  to 
justify  the  conclusion  that  he  is  incapable  of 
executing  a  will. 

4.  In  a  will  contest,  where  it  had  been  proved 
that  the  testator  habitually  repeated  a  certain 
word,  a  hypothetical  question  to  a  medical  ex- 
pert, for  the  purpose  of  proving  the  testator's 
mental  incapacity,  which  related  one  incident 
of  the  repeating  of  this  word  and  excluded  the 
testator's  habit  of  using  the  same,  was  erro- 
neously submitted,  since  it  gave  a  wrong  color- 
ing to  the  facts  in  the  omission  of  part  of  the 
evidence  in  regard  to  the  facta  assumed. 

5.  A  hypothetical  question  to  a  medical  ex- 
pert for  the  purpose  of  proving  the  testator's 
mental  incapacity  was  erroneous,  where  the 
facts  aasamed  were  based  on  hearsay  testi- 
mony. 

C.  An  assumption  in  a  hypothetical  question, 
in  regard  to  the  mental  capacity  of  a  testator, 
that  nis  failure  to  comprehend  a  certain  con- 
versation was  due  to  the  "condition  of  bis 
mind,"  was  erroneous,  where  the  evidence 
showed  the  testator  comprehended  the  conver- 
sation when  the  same  was  explained  to  him 
by  a  third  person  present  at  the  time,  and 
bence  the  conclusion  that  the  testator  was 
mentally  incapacitated  was  unwarranted. 

7.  A  hypothetical  question  was  improperly  ad- 
mitted where  it  was  not  sufBciently  explicit  to 
warrant  the  formation  of  an  opinion. 

8.  A  hypothetical  question  as  to  the  infer- 
ence in  regard  to  a  testator's  mental  capacity 
to  be  drawn  from  his  weak  physical  condition 
was  erroneously  submitted,  where  the  question 
assumed  that  such  condition  was  caused  by  old 
age,  disease,  and  grief  over  the  death  of  his 
vt;ire;  the  assumption  that  weak  physical  con- 
dition denotes  mental  degeneration  being  false. 

9.  Where  a  nonexpert  witness  had  testified 
to  a  business  transaction  with  testator,  whose 
mental  capacity  was  in  issue,  in  which  transac- 
tion the  testator  had  stated  he  could  not  pay 
bis  household  expenses  without  selling  stocks, 
etc..  he  in  fact  being  wealthy,  and  the  witness 
stated  he  did  not  know  the  testator  was  under 
the  impression  that  people  sometimes  get,  it 
fas  error  to  ask  the  witness  what  sort  of 
people  get  such  impressions,  and  to  explain 
that  wealthy  people  often  were  afraid  they 
would  have  to  go  to  the  poor  house,  which  fear 
^as  due  to  their  state  of  mind. 

10.  A  witness,  basing  his  opinion  on  two  con- 
versations with  testator,  bad  five  months  apart, 
and  in  which  the  testator  was  mistaken  as  to 
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the  identity  of  a  watch,  but  at  once  recollected 
the  facts  when  reminded  of  them,  and  where 
be  was  unable  to  recall  who  a  certain  niece 
of  his  was,  but  when  told  she  was  a  sister 
of  the  witness  and  her  full  name  given  remem- 
bered her,  is  not  competent  to  testify  as  to 
the  mental  capacity  of  the  testator. 

11.  In  a  will  contest,  based  on  the  mental  in- 
capacity of  the  testator,  it  was  error  to  have 
refused  to  strike  out  the  opinion  of  a  witness 
that  the  testator  had  impressed  the  witness 
"as  being  very  childish  in  his  manner,"  since 
such  statement  was  a  mere  ambiguous  and 
indefinite  opinion. 

12.  Where  the  physical  condition  of  a  testator 
had  changed  after  the  execution  of  his  will, 
it  was  error  to  permit  a  witness  to  be  asked 
whether  the  testator  was  mentally  capable  of 
executing  a  will  when  she  saw  him  three  weeks 
after  its  execution,  and  two  weeks  before  his 
death. 

13.  A  witness,  basing  an  opinion  as  to  the 
mental  capacity  of  a  testator  to  execute  a  will 
on  the  physical  condition  of  the  testator,  is 
not  competent  to  testify  as  to  such  capacity, 
since  physical  debility  Is  not  a  criterion  of 
mental  capacity. 

14.  A  single  conversation  with  a  testator,  in 
which  he  had  twice  miscalled  the  name  of  wit- 
ness' son  after  having  been  corrected,  and  in 
which  testator  stated  that  he  could  not  re- 
member well,  as  his  head  was  not  the  same  as 
it  used  to  be,  is  insufficient  to  warrant  an 
opinion  by  a  nonexpert  as  to  the  testator's 
mental  capacity. 

15.  In  a  will  contest,  a  witness,  who  was  a 
member  of  the  fraternal  society  to  which  the 
testator  belonged,  testified  as  to  a  visit  be  made 
the  testator  for  the  purpose  of  paying  testator 
the  society  allowance  for  the  death  of  testa- 
tor's wife,  which  had  occurred  the  preceding 
week,  and  he  stated  that  the  testator  was  in  a 
very  weak  condition,  and  was  not  able  to  write 
a  receipt  for  the  money.  Two  other  visits 
were  made  by  the  witness,  two  years  later, 
when  the  testator  was  on  his  deathbed,  and  at 
both  of  these  times  the  testator  refused  to 
talk,  and  seemed  very  weak  and  to  be  suffer- 
ing. Held  insufficient  to  warrant  the  witness  to 
testify  as  to  the  testator's  mental  capacity  to 
execute  a  will. 

16.  The  fact  that  a  testator,  after  having 
paid  his  lodge  dues  for  a  number  of  years  in 
advance,  asked  the  member  to  whom  they  had 
been  paid  on  several  diCFerent  occasions  how 
his  (the  testator's)  account  with  the  lodge 
stood,  does  not  constitute  a  sufficient  founda- 
tion for  the  opinion  of  the  member  as  to  the 
testator's  mental  capacity  to  make  a  will, 
though  such  witness  had  business  transactions 
with  the  testator  six  years  before. 

17.  A  witness  testified  as  to  two  business 
transactions  with  a  testator,  the  first  where 
he  had  borrowed  money  of  the  testator  and 
paid  it  back,  and  the  second  where  he  had  ap- 
plied for  another  loan  and  been  refused,  the 
testator  stating  ^hat  he  did  not  have  a  dollar 
in  the  world,  as  his  affairs  were  all  mixed  up, 
though  in  fact  testator  was  wealthy.  The  wit- 
ness also  testified  as  to  seeing  the  testator 
again  a  few  months  later,  and  that  he  seemed 
very  weak  physically,  and  depressed.  Held  in- 
sufficient to  warrant  an  opinion  as  to  the  tes- 
tator's mental  capacity  to  execute  a  will. 

18.  A  witness,  basing  an  opinion  on  conversa- 
tions which  show  that  a  testator  was  physical- 
ly weaker  and  more  forgetful  than  formerly,  is 
incompetent  to  testify  as  to  the  testator's  men- 
tal capacity  to  execute  a  will. 

19.  Where  a  witness,  after  testifying  that,  on 
a  certain  visit  to  testator,  he  did  not  seem  to 
want  to  talk;  and  stated,  when  asked  if  the 
testator  had  made  any  explanation  of  this  in- 
disposition, that  he  (witness)  did  not  know  that 
the  testator  knew  anything;  that  testator  did 
not  seem  to  know  anything  at  all,— it  was  er- 
ror to  refuse  to  strike  out  the  answer,  it  not 
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being  respoaslTe  to  the  question,  and  stated  im 
fact. 

20.  A  witness,  frequently  seeing  and  converB- 
Ing  with  testator  a  number  of  years  before  tbe 
ezecutiou  of  his  will,  and  basing  his  opinion 
on  the  fact  that  the  testator  was  formerly  a 
large  man,  but  had  lost  flesh  after  his  wife's 
death,  and  on  the  reluctance  of  the  testator  to 
converse  with  witaeas,  is  incompetent  to  ex- 
press an  opiaion  as  to  the  testator's  mental 
capacity  to  execute  a  will. 

21.  A  witness,  testator's  cousin,  having  had 
one  business  transaction  with  the  testator,  and 
basing  his  opinion  on  the  physical  change  in 
the  testator  after  the  death  of  the  testator's 
wife,  and  his  great  grief  thereat,  is  incompe- 
tent to  express  an  opinion  as  to  the  testator's 
mental  capacity  to  execute  a  will,  since  phys- 
ical change,  grief,  and  subdued  spirits  may  ex- 
ist consistently  with  an  unimpaired  intellect. 

72.  Where  the  orphans'  court  made  up  six  is- 
sues in  a  case,  and  sent  it  to  the  superior 
court  for  trial,  it  was  error  for  the  superior 
court  to  have  dismissed  two  of  the  issues  after 
the  evidence  had  been  taken,  and  the  defend- 
ants had  moved  for  judgment  thereon. 

23.  In  a  will  contest,  where  there  was  no  evi- 
dence tending  to  show  that  the  testator  had 
ever  been  permanently  insane,  it  was  error  to 
instruct  that  if  the  testator  was  mentally  in- 
capable of  executing  the  will  at  the  time  of  its 
execution,  and  such  incapacity  was  of  a  per- 
manent nature,  the  burden  of  proving  the  tes- 
tator of  sound  mind  was  on  the  defendants. 

24.  An  instruction  that  the  opinions  of  the 
subscribing  witnesses  to  a  will  were  of  no  more 
weight  than  the  opinions  of  other  witnesses  of 
equal  intelligence  and  equal  knowledge  of  the 
matters  as  to  which  the  subscribing  and  non- 
subscribing  witnesses  testified  was  erroneous, 
since  it  eliminated  all  consideration  of  the 
credibility  of  the  witnesses  as  to  the  testator's 
mental  capacity,  and  the  subscribing  witnesses 
are  placed  round  the  testator  to  judge  of  the 
testator's  capacity,  and  to  inform  themselves 
thereof,  before  attesting  the  will. 

25.  In  a  will  contest  on  the  ground  of  tes- 
tator's incapacity,  an  instruction  giving  prom- 
inence to  the  opinions  of  the  medical  witnesses 
was  erroneous,  as  tending  to  mislead  the  jnry. 

Appeal  from  superior  court  of  Baltimore 
dty;  Henry  D.  Harlan,  Judge. 

"To  be  officially  reported." 

Proceeding  by  Louisa  C.  E.  Berry  and  oth- 
ers against  the  Safe-Deposit  &  Trust  Com- 
pany of  Baltimore,  executor  of  the  last  will 
of  George  R.  Berry,  deceased.  In  the  matter 
of  the  probate  of  the  will  of  said  deceased. 
From  a  judgment  In  favor  of  the  caveators, 
the  defendant  appeals.    Reversed. 

Argued  before  McSHEHRY,  C.  J.,  and 
BRISCOE,  BOTD,  PAGE,  PEARCB, 
SCHMUCHEB,  and  JONES,  JJ. 

Wm.  Plntney  Whyte,  Edgar  H.  Gans,  and 
Charles  E.  Hill,  for  appellant  Thomas  R. 
Clendlnen  and  William  Colton,  tot  appellees. 

McSHERBT,  C.  J.  This  case  arose  out  of 
a  caveat  filed  against  the  wlU  of  the  late 
George  R.  Berry,  and  was  tried  entirely  on 
the  issne  involving  his  mental  capacity. 
The  tendency  to  assail  last  wills  upon  the 
ground  of  mental  Incapacity,  and  by  frivo- 
lous and  inconclusive  evidence,  chl^y  of  a 
speculative  character,  whenever  the  testator 
has  not  disposed  of  his  property  in  a  way  to 
suit  disappointed,  and,  often,  distant  and 
dlstastefol.   relations,   haa   grown   to   such 


alarming  proportions  In  late  years  that  tbe 
courts  should  be  resolute  in  adhering  to  the 
old  and  long-settled  principles  of  the  law 
respecting  the  admissibility  of  evidence,  al- 
lowing BO  relaxatloH  or  refined  modifications 
of  them  In  this  class  of  cases,  If  last  wills 
and  tcetame&ts  are  to  be  at  all  uidield  by 
Juries.  It  is  ne  uncommon  thing  to  see  testa- 
mentary dispositions  questioned,  and  it  some- 
times happens  that  they  are  successfully 
questloaed,  though  there  never  had  been  a 
Busplcioa  of  tb»  testator's  capacU?  during 
his  lifetime,  nor  after  his  death,  until  the 
contents  of  his  will  became  known,  and  the 
expectations  of  collateral  kindred  were  de- 
feated by  its  provisions.  These  kindred  fre- 
quently thlnfc  they  on^t  to  have  been,  the 
objects  of  hla  bounty,  and  because  be 
thought  difCerently  they  conclude  he  was  In- 
capable of  Intelligently  tkinklng  at  aU.  Be- 
cause what  he  did  does  not  comport  -with 
what  they  believe  be  should  have  done,  they 
assume  he  was  mentally  unsound,  and  forth- 
with attack  bis  will,  though  they  never 
doubted  Us  ability  to  make  a  will  rmtil 
they  discovered  that  he  bad  made  one  which 
Ignored  or  dissatisfied  them.  It  is  time 
that  such  groundless  assaults  should  cease, 
and  It  is  the  plain  duty  of  the  courts  to 
give  them  no  encouragement  or  countenance. 

There  are  40  exceptions  in  this  voluminous 
record.  Of  these,  16,  namely,  the  nineteenth 
to  and  including  the  thirty-fourth,  relate  to 
the  admissibility  of  hypothetical  questions 
propounded  to  medical  experts  on  the  subject 
of  mental  capacity;  21,  namely,  the  second, 
third,  fourth,  fifth,  sixth,  seventh,  eighth, 
ninth,  tenth,  Seventh,  twelfth,  thirteenth, 
fourteenth,  fifteenth,  sixteenth,  seventeenth, 
eighteenth,  thirty-fifth,  thirty-sixth,  thirty- 
seventh,  and  thirty-eighth,  relate  to  rulings 
on  the  admisslblHty  of  nonexpert  testimony 
on  the  same  subject;  2,  namely,  the  thirty- 
ninth  and  fortieth,  cover  rulings  on  prayers 
for  Instructiona  to  the  jury;  wl^e  the  first 
concerns  the  action  of  the  court  in  allowing 
the  third  and  sixth  issues  to  be  dismissed 
by  the  plaintifTs  after  the  jury  bad  been 
sworn.  It  will  not  be  practicable  to  discuss 
separately  at  any  length  these  distinct  ques- 
tions. The  general  principles,  respectively, 
applicable  to  the  two  groups  into  which  all 
the  exceptions  pertaining  to  the  admissibility 
of  evidence  are  divisible,  will  first  be  consid- 
ered, and  then  the  relevancy  or  irrelevancy 
of  ea^  question,  lu  the  light  of  those  prin- 
ciples, will  be  briefly  pointed  out,  though  in 
dealing  with  the  prayers  and  the  first  excei)- 
tion  a  slight  divergence  from  this  method 
will  be  necessary. 

George  R.  Berry  made  and  executed  his 
will  on  the  10th  d«y  of  I^ebruary,  1889,  and 
died  on  March  19th  following.  His  estate, 
according  to  the  appraisement,  made  as  re- 
quired by  law,  amounted  to  something  over 
$73,000.  The  -will  contalna  86  bequests,  be- 
sides a  peeiduary  clause.  To  his  own  rela- 
tions be  gave  sundry  sums,  aggregating  |9,- 
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200;  to  the  relatlonB  of  his  deceased  wife  be 
gave  altbgetber  $20,500;  to  friends  of  his  wife 
and  to  hlB  own  friends  be  gave  |9,000;  to  bis 
servants  he  gave  ^,300;  to  tbe  Boys'  Home 
be  gave  11.500;  to  tbe  Home  of  the  Aged, 
$2,000;  and  to  the  Woman's  College,  tbe  resi- 
dae  of  bis  estate.  Tbe  contest  was  commen- 
ced after  the  will  bad  been  probated,  and  tbe 
caveators,  who  are  nephews  and  nieces  of 
the  decedent,  were  made  plaintiffs,  while 
the  Safe-Deposit  &  Trust  Company  of  Balti- 
more, named  In  tbe  will  as  executor,  was 
made  tbe  defendant.  Six  issues  were  fram- 
ed and  transmitted  by  tbe  orphans'  court  to 
the  superior  court  of  Baltimore  city  for  trial. 
Of  these,  tbe  first  has  relation  to  mental 
capacity;  tbe  second,  to  knowledge  of  tbe 
contents  of  tbe  will;  tbe  third,  to  its  execu- 
tion; the  fourth,  to  undue  Influence;  the  fifth, 
to  fraud  in  Its  procurement;  and  the  sixth  la 
as  to  whether  tbe  will  is  bis  last  will. 

George  R.  Berry  was  78  years  and  4 
months  of  age  when  he  died.  Tbe  Immediate 
cause  of  his  death  was  pycemla;  the  re- 
mote cause  -was  atony  of  tbe  bladder.  He 
was  taken  sick  on  February  2Sd.  Atony  of 
the  bladder  was  followed  by  catarrh  of  the 
bladder,  which,  extending  up  into  the  kid- 
neys, caused  nephritis.  Tbe  semicomotose 
condition  which  resulted  from  the  pyeemle 
poison  did  not  supervene  until  March  tbe 
17tb,  or  two  days  before  bis  death.  He  bad 
been  an  active,  energetic,  and  successful  busi- 
ness man.  For  many  years  be  bad  been  en- 
gaged quite  extensively  in  manufacturing 
bricks,  and  by  his  industry  and  capacity  had 
accumulated  the  property  of  which  be  was 
possessed  at  the  time  of  bis  decease.  He  bad 
held  positions  of  trust  and  responsibility, 
both  public  and  private.  He  bad  been,  we 
are  told,  a  member  of  the  general  assembly 
and  of  the  dty  council,  and  a  director  of  the 
Baltimore  &  Ohio  Railroad  Company,  of  tbe 
Maryland  penitentiary,  and  of  the  Firemen's 
Insurance  Company,  besides  having  served  on 
the  grand  Jury  probably  more  frequently 
than  any  other  individual  In  Baltimore. 
There  la  no  pretense  that  he  was  not  per- 
fectly competent  to  transact  business  or  to 
make  a  valid  deed  or  contract,  up  to  the 
date  of  toe  death  of  his  second  wife.  Physi- 
cally, he  seems  to  have  been  a  hale  and  vig- 
orous man.  But  It  is  alleged  a  change  came 
over  him  upon  the  death  of  his  wife,  in  No- 
vember, 1897,  and  It  Is  from  this  event  that 
it  Is  asserted  his  mental  faculties  began  to 
fail.  There  is  no  doubt  this  calamity  great- 
ly depressed  him;  but.  If  the  question  were 
before  us  to  be  determined  on  tbe  evidence 
In  tbe  record,  we  feel  bound  to  say  that  we 
see  nothing,  in  all  that  has  been  testified  to, 
to  indicate  that  this  great  sorrow,  or  any  oth- 
er cause,  seriously  impaired  his  intellect,  or 
deprived  him  of  tbe  capacity  to  make  a  valid 
will.  He  had  been  devotedly  attached  to 
his  wife,  and  seems  to  have  been  on  more 
intimate  terms  of  friendship  with  her  rela- 
tions than  with  his  own.    The  will  In  coor 


test  was  not  the  first  he  had  executed.  Dur- 
ing the  life  of  his  wife  he  had  signed  a  will 
wherein  many  of  the  legatees  named  in  tbe 
caveated  will  were  provided  for,  and  wherein 
the  Woman's  College  was  also  made  residu- 
ary legatee.  After  tbe  death  of  his  wife  he 
executed  other  wills,  and  the  record  shows  In 
all  these  Instences  that  he  acted  with  par- 
ticularity, circumspection,  and  Intelligence. 
While  it  Is  not  for  this  court  to  pass  on  tbe 
question  of  his  mental  capacity  at  the  date 
of  the  execution  of  the  contested  will,— be- 
cause that  is  exclusively  the  province  of  toe 
Jury,— we  cannot,  In  disposing  of  the  excep- 
tions, dose  our  ^es  to  the  drcumstances 
which  overwhelmingly  demonstrate  that  he 
had  an  Intelligent  appreclaticm  and  under- 
stondlng  of  the  thing  he  waa  doing  when  he 
made  his  wlU.  Nor  can  we  overlook  tbe  fact 
toat,  in  opposition  to  this,  reliance  is  placed 
chiefly  on  vague  theories  and  speculative 
opinions  to  Impeach  his  sanity.  If  there  ever 
was  a  will  made  wlto  deliberation  and  after 
careful  preparation,  the  evidence,  if  worthy 
of  credence  at  all,  shows  that  toe  will  of 
February  lOto  was  so  made^  The  wIU  was 
prepared  by  Mr.  John  W.  Marshall,  second 
vice  president  of  the  Safe-Deposit  &  Trust 
Company,  and  was  written  from  date  fur- 
nished by  Mr.  Berry  some  days  previously, 
and  those  date  Included  a  former  will.  The 
memoranda  given  to  Mr.  Marshall  were  fully 
explained  by  Mr.  Berry.  Upon  toe  margin 
of  the  old  will  he  had  penciled  the  alterations 
he  wished  to  have  made,  and  he  steted  his 
reasons  for  making  toose  changes.  After 
the  will  had  been  written,  it  was  sent  to  Mr. 
Berry,  on  February  8to,  and  two  days  later 
be  went  wlto  it  to  the  office  of  toe  Safe-De- 
posit &  Trust  Company,  where  he  formally 
executed  it.  He  then  placed  It  in  his  box  in 
the  vault  of  toe  company,  where  It  was 
found  after  his  death.  On  toe  day  be  signed 
toe  will,  and  after  he  had  signed  it,  he  went 
to  toe  Mercantile  Trust  Company's  office,  and 
toere  transacted  some  business  in  relation  to 
stock  which  be  held  In  the  Baltimore  City 
Passenger  Railway,  and  subscribed  for  $22,- 
000  of  tbe  first  consolidated  mortgage  bonds 
of  toe  United  Railways  &  Electric  Company 
of  Baltimore.  From  toere  be  went  to  toe 
Oontlnentel  Bank,  and  upon  his  return  home 
be  made,  concerning  toe  railway  stock  trans- 
action, an  entry  upon  a  sheet  of  paper,  which 
was  found  between  toe  leaves  of  his  ledger. 
Two  of  toe  subscribing  witoesses  to  toe  will 
testified  most  emphatically  toat  he  was  at 
toe  time  he  signed  it  thoroughly  capable  of 
making  a  valid  deed  or  contract.  We  have 
failed  to  And  the  testimony  of  the  otoer  sub- 
scribing witoess  In  toe  transcript.  This  is 
toe  man  whose  mental  capacity  has  been 
challenged,  and  these  are  toe  circumstances 
under  which  the  assailed  will  was  executed. 
Now,  by  what  kind  of  evidence  Is  this  assault 
supported?  This  brings  us  to  toe  several  ex- 
ertions. 
After  a  number  of  nonexpert  wltoeasas  bad 
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narrated  Incidents  in  the  life  of  Mr.  Berry, 
a  long  and  complicated  hypothetical  ques- 
tlcHi,  covering  13  pages  of  the  printed  record, 
was  propounded  to  certain  medical  experts, 
and  then  the  same  question  was  broken  up 
Into  subdivisions,  and  these  subdivisions  were 
also  put  to  the  same  witnesses.  The  defend- 
ant objected  to  the  admissibility  of  the  ques- 
tion and  the  answer,  and  also  to  the  admis- 
bibllity  of  each  subdivision  of  it;  but  the  su- 
perior court  overruled  those  objections,  and 
thereui)on  the  exceptions  numbered  from  19 
to  Si,  both  Inclusive,  were  reserved.  Those 
exceptions,  though  not  first  in  order  of  time, 
for  convenience  will  be  first  considered. 

Observation  and  experience  teach  that 
there  Is  danger  of  reaching  Inaccurate  con- 
clusions as  to  a  testator's  mental  capacity  if 
much  reliance  is  placed  on  expert  testimony 
founded  exclusively  on  mere  hypotheses. 
The  expert,  not  having  seen  the  Individual 
about  whose  sanity  he  speaks,  must  rely 
solely  on  hypothetical  statements  of  facts  as- 
sumed to  have  been  deposed  to  by  other  wit- 
nesses, which  facts  may  have  been  colored 
by  the  persons  who  narrated  them,  or  may 
be  erroneously  Interpreted  in  their  presenta- 
tion to  the  expert,  while  the  exx>ert  himself 
may  be  mistaken  in  the  deductions  he  draws, 
even  when  the  facts  have  been  accurately 
rehearsed.  Added  to  these  sources  of  uncer- 
tainty, there  is,  and  probably  It  Is  quite  nat- 
ural that  there  should  be,  more  or  less  uncon- 
scious bias  towards  the  side  upon  which  the 
ejqpert  is  employed;  and  as  a  consequence  it 
Is  no  unusual  thing  to  see  equally  Intelligent 
and  equally  honest  experts  arriving  at  dia- 
metrically opposite  conclusions  from  precisely 
the  same  hypotheses.  This  anomally  is  not 
confined  to  alienists,  but  exists  among  ex- 
perts on  handwriting  and  on  other  subjects  as 
well.  It  is,  for  all  these  reasons,  of  the  ut- 
most importance,  when  the  testator  is  not 
present  to  speak  for  himself,  or  to  be  seen  by 
the  Jury,  or  to  be  personally  examined  as  to 
his  mental  condition,  that  especial  care  be 
taken  by  the  courts  to  restrict,  within  the 
narrowest  limits  consistent  with  settled  rules 
of  law,  this  hazardous  species  of  evidence. 

Now,  as  the  opinion  sought  from  the  ex- 
pert must  have  relation  to  the  subject-mat- 
ter being  Inquired  into,  it  is  obvious  that  it 
must  be  based  on  the  facts  proved,  or  tend- 
ing to  prove  which  there  has  been  some  evi- 
dence offered.  It  cannot  be  founded  on  the 
mere  naked  conjectures,  conclusions,  or  In- 
ferences of  witnesses,  because  those  conjec- 
tures, conclusions,  or  inferences  might  not 
represent  the  real  conditions  which  existed, 
and  thus  there  might  be  substituted  by  the 
expert,  for  a  deduction  which  he  could  have 
properly  drawn  from  the  facts  as  they  real- 
ly were,  precisely  an  opposite  conclusion,  at 
variance  with  the  facts,  and  utterly  false, 
because  deduced  from  erroneous  premises. 
This  court  has  said  in  Williams  v.  State,  64 
Md.  884,  1  Atl.  887:  "Now,  while  an  expert 
may  give  his  opinion  upon  facts  assumed  to 


have  been  established,  it  would  be  against 
every  rule  and  principle  of  evidence  to  allow 
him  to  state  his  opinion  upon  the  conclusions 
and  inferences  of  other  witnesses."  If  this 
be  so,  then  much  more  is  it  certain  that  it 
would  be  Improper  to  ask  an  opinion  on  a 
conjecture  or  conclusion  or  Inference,  not 
of  a  witness,  but  of  the  counsel  who  pro- 
pounds the  interrogatory.  It  Is  because  the 
very  object  of  allowing  a  hypothetical  ques- 
tion to  be  asked  is  to  get  the  expert's  opinion 
on  the  actual  facts  as  they  have  been  proved, 
and  not  upon  some  different  state  of  cir- 
cumstances which  bear  no  relation  to  the 
real  situation,  that  the  "question  to  an  ex- 
pert witness  testifying  as  to  a  person's  men- 
tal condition,  about  which  he  has  no  personal 
knowledge,  should  contain  such  assumptions 
of  facts,  and  such  only,  as  counsel  may  fair- 
ly claim  that  the  evidence  in  the  case  tends 
to  Justify;  and  •  •  •  while  such  a  ques- 
tion may  not  be  Improper,  because  it  in- 
cluded only  a  part  of  the  facts  in  evidence. 
It  would  be  so  if,  by  reason  of  omission.  It 
manifestly  failed  to  present  facts  which  it 
did  Include  In  their  just  and  true  relation, 
and  caused  them  to  appear  in  one  that  was 
untrue  and  unjust"  In  re  Barber's  Bstate, 
63  Conn.  393,  27  Aa  973,  22  L.  R.  A.  90.  It 
is  perfectly  self-evident  that  a  question  which 
assumes  as  proved  the  precise  thing  it  is  pro- 
pounded to  prove  Is  essentially  inadmissible. 

The  hypothetical  question  set  out  in  the 
nineteenth  exception,  and  covering  13  print- 
ed pages,  and  which  was  answered  in  the 
twentieth  exception,  contains  21  distinct  in- 
cidents, 10  of  which  detail  statements  made 
by  Mr.  Berry  on  various  subjects,  and  the 
residue  relate  to  acts  done  by  him,  or  to 
omissions  on  his  part  to  do  other  acta.  At 
the  close  of  each  of  the  10  paragraphs  hav- 
ing reference  to  bis  statements,  the  expert 
witness  was  asked  to  "assume  that  the  state- 
ments so  made  were  erroneous,  and  were 
so  made  because  of  a  misconception  on  the 
part  of  the  alleged  testator."  At  the  close 
of  some  of  the  other  Incidents  the  expert  was 
asked  to  assume  that  what  was  described 
was  "because  of  his  (Mr.  Berry's)  mental 
condition,"  while  In  others  the  expert  was 
asked  to  assume  that  "nothing  occurred 
thereafter  to  affect  or  change  his  relations 
with"  certain  individuals  therein  alluded  to. 
Without  setting  out  these  Incidents  further 
than  may  be  done  later  on  by  way  of  illus- 
tration. It  is  perfectly  apparent,  as  will  be 
seen  in  a  moment,  that  the  objection  to  the 
question  should  have  been  sustained  for  at 
least  three  conclusive  reasons: 

First,  what  is  meant  by  "misconceptions" 
as  used  10  times  in  the  question?  It  may 
mean  a  delusion,  or  it  may  mean  a  mistake 
which  implies  the  existence  of  a  rational 
and  capable  Intellect  in  the  person  making 
the  mistake,  and  therefore  excludes  a  delu- 
sion. That  it  may  have  the  former  meaning 
is  clear  from  the  testimony  of  Dr.  Hill,  who, 
when  asked  to  take  into  consideration  the 
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assumption  "tbat  the  statements  were  er- 
roneous, and  -were  made  because  of  a  mis- 
conception on  the  part  of  the  alleged  testa- 
tor," replied:  "The  only  Inference  we  can 
draw  from  It  Is  tbat  they  are  delusions;  If 
there  was  no  foundation  for  It  it  was  a  de- 
lusion. Question.  If  It  was  erroneous,  It 
was  a  delusion?  Answer.  Yes.  Question. 
What  sort  of  a  delusion  would  you  say  tbat 
was,  doctor,  sane  or  insane?  Answer.  All 
delusions  are  Insane."  A  "misconception"  la 
thus  distinctly  and  unqualifiedly  treated  as 
synonymous  with  a  "delusion."  Giving  to 
the  word  that  meaning,  the  question  is  made 
to  assume  as  proved  the  very  thing  which  It 
was  propounded  to  prove.  If  a  delusion  Is 
evidence  of  a  mental  disease,  then  the  as- 
sumption tbat  an  individual  had  delusions 
is  necessarily  an  assumption  that  he  had  a 
mental  disease,  while  the  fact  to  be  proved, 
and  therefore  not  to  be  assumed.  Is  that  be 
had  a  mental  disease.  A  question  which 
assumes  as  proved  the  precise  and  Identi- 
cal thing  to  be  proved  Is  essentially  vicious. 
A  hypothetical  question  may  assume  as  true 
facts  which  evidence  has  been  offered  to 
prove,  but  it  obviously  cannot  assume  as 
true  either  the  ultimate  thing  to  be  proved 
or  things  which  there  has  been  no  evidence 
whatever  adduced  to  establish.  As  the  ulti- 
mate thing  to  be  proved  was  that  Mr.  Ber- 
ry bad  no  capacity— mental  capacity— to  make 
a  valid  will,  the  assumption  tbat  he  had  had 
delusions  was  an  assumption,  pure  and  sim- 
ple, that  he  did  not  have  the  mental  capacity 
to  make  a  valid  will,  because  the  existence 
of  delusions  is  evidence  of  the  absence  of 
mental  capacity.  Substituting  for  the  word 
"misconceptions"  the  meaning  ascribed  to  It 
by  Dr.  HIU,  the  question  would  read:  "As- 
suming tbat  Mr.  Berry  had  delusions,  had  he 
delusions,  and  was  he,  therefore,  mentally 
competent  to  make  a  will?"  Such  a  ques- 
tion would  be  radically  wrong.  By  assum- 
ing the  existence  of  delusions,  the  question 
assumed  what  had  not  been  proved,  as  Is 
manifest  from  the  ruling  by  the  learned 
judge  below  on  the  plaintiffs'  twelfth,  thir- 
teenth, fourteenth,  fifteenth,  and  fifteen  and 
a  half  prayers,  each  of  which  was  construct- 
ed on  the  theory  that  Mr.  Berry  had  had  in- 
sane delnslons,  but  which  were  all  objected 
to  specially,  on  the  ground  tbat  there  was 
no  evidence  in  the  case  "showing  tbat 
George  R.  Berry  labored  under  any  insane 
delusions,"  and  which  were  thereupon  re- 
jected by  the  court.  Thus  while  the  hypo- 
tlietical  question  assumed  that  Mr.  Berry 
bad  had  delusions,  the  court,  by  rejecting 
the  prayers  above  Indicated,  practically  ruled 
that  there  was  no  evidence  to  show  that  there 
ever  had  been  such  delusions.  But  this  is 
not  alL  Translate  the  word  "misconcep- 
tion" to  mean  "mistake."  Is  it  permissible 
for  an  alienist  to  draw  the  conclusion  that  a 
man  la  Incapable  of  making  a  valid  will  it  It 
t>e  assumed  that  some  time  In  his  life  he 
bat  been  mistaken  as  to  the  exlstoice  of  a 


fact  or  a  number  of  facts?  Assuming  that 
the  testator  has  made  a  mistake,  then  that 
mistake  is  attributed  by  the  witness  to  men- 
tal Incapacity.  Tested  by  such  a  process, 
no  human  being  would  be  found  capable  of 
making  a  will.  What  has  been  thus  far  said 
is  sufllclent  to  show  that  the  rulings  set 
out  In  the  twenty-third,  twenty-fourth,  twen- 
ty-fifth, twenty-seventh,  thlrty-flrst,  and  thir- 
ty-second bills  of  exception  were  wrong,  and 
no  further  discussion  of  them  will  be  neces- 
sary, because  in  each  of  those  exceptions 
portions  of  the  original  hypothetical  ques- 
tion were  propounded,  and  when  propounded 
were  coupled  with  the  same  assumption  as 
to  misconceptions  on  the  part  of  Mr.  Berry. 
Secondly,— still  dealing  with  the  nineteenth 
exception,— the  question  was  faulty  in  giving 
a  wrong  coloring  to  facts,  and  this  wrong 
coloring  was  given  by  Isolating  a  partlculai 
fact,  and  withholding  other  facts  which  di- 
rectly bore  upon  and  explained  the  one  so 
segregated,  and  thus  so  made  nnduly  promi- 
nent A  single  illustration  will  make  this 
clear.  One  paragraph  of  the  question  reads 
as  follows:  "The  attack  In  bis  last  Illness 
took  place  while  he  was  sitting  in  bis  library. 
He  didn't  say  much,  but  mumbled,  and  look- 
ed up  to  the  celling,  saying,  'Yes,  yes;  um, 
nm;  yes,  yes;  nm,  am;'  and  his  servant  be- 
ing alarmed,  kept  close,  so  that  she  could 
reach  him  If  he  attempted  to  rise,  and  send 
for  a  doctor.  At  this  time  the  alleged  testa- 
tor said,  'I  want  to  go  to  my  chair;'  and  the 
servant  said  to  him,  'You  are  In  your  chair;' 
and  he  replied  to  her,  'No;  I  am  not;'  and 
she  said  to  him,  'Do  you  want  to  go  on  the 
lounge?*  and  be  said,  'Yes;'  and  then  she 
helped  him  to  the  lounge;  and  when  be  got 
on  the  lounge  he  said  Take  me  to  my 
lounge;'  she  said,  'You  are  there  now.'  This 
was  the  very  beginning  of  his  sickness. 
Assume  that  the  conSuct  of  the  alleged  testa- 
tor, as  Just  described,  was  caused  by  the  at- 
tack, and  that  he  was  not  aware  of  the 
statement  made  in  reference  to  his  lounge 
and  chair  as  herein  mentioned."  To  this 
part  of  the  hypothetical  question  the  medical 
expert  replied  as  follows:  "From  the  de- 
scription of  that  attack  In  your  question,  I 
would  suppose  that  was  an  attack  of  em- 
bolism of  the  brain."  Another  expert  made 
this  answer:  "It  indicates  to  my  mind  that 
degeneration,  the  physical  and  mental  de- 
generation, of  the  individual,  caused  the  for- 
mation of  an  embolism  or  thrombosis  In  the 
brain,  and  tbat  produced  an  attack  of  deliri- 
um; and  bis  saying,  'Yes,  yes,  yes,'  and  'am, 
am,  nm,'  Is  a  characteristic  of  a  man  with 
brain  trouble."  Now,  it  had  been  proved 
by  the  plaintiffs,  prior  to  the  hypothetical 
question  being  propounded,  that  It  was  a 
habit  of  long  standing  with  Mr.  Berry  to 
say,  "Yes,  yes;  um,  um."  A  nephew.  In 
narrating  an  interview  In  1891,  when  It 
Is  not  pretended  that  Mr.  Berry  had  em- 
bolism, thrombosis,  or  delirium,  testified  that 
he  had  stated  certain  things  to  his  uncle. 
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and  when  He  (the  witness)  left  all  Mr.  Ber- 
ry "said.  If  anything,  was,  'Umph,  umpb; 
umph,  umph.'  *  *  *  He  said,  'Umpb, 
umph;  umph,  umph,'  as  I  have  heard  my 
nncle  says  hundreds  of  times,— IJmph,  umph; 
umph,  umph,'— Just  as  if  he  was  sitting  in 
his  office  talking  business."  This  practice  of 
his  to  say,  "Umph,  umph,"  was  entirely  ex- 
cluded from  the  question.  Can  it  be  con- 
celTed  that  these  learned  experts  would 
have  attributed  to  embolism  these  utterances 
if  they  h&d  been  told  in  the  question  put  to 
them  that  Mr.  Berry  habitually  used  them? 
It  is  foUy  to  suppose  they  would,  and  it 
could  have  been  no  less  absurd  if  they  had. 
And  yet  a  conclusion  attributing  to  him  a  se- 
rious mental  condition  was  reached  because 
a  material  and  most  Important  fact  reveal- 
ing the  habit  of  many  years  was  suppressed. 
But,  beyond  all  this,  the  assumption  of  facts 
contained  in  this  branch  of  tlie  question  was 
founded  wholly  upon  hearsay  testimony,  and 
therefore  should  not  have  been  Incorporated 
In  the  question  at  aU.  As  showing  the  ut- 
ter unreliability  of  the  conclusions  drawn 
from  this  inaccurate  hearsay  hypothesis,  let 
us  glanc^  for  a  moment  at  the  actual  facts, 
about  which  there  can  he  no  controversy. 
When  the  region  of  speculation  Is  abandoned, 
and  bald  realities  are  considered,  the  situa- 
tion Is  completely  changed.  The  testimony  of 
the  physician  who  attended  Mr.  Berry  for 
some  years,  as  well  as  in  his  last  Illness,  is  of 
more  value  on  this  subject  than  all  the  con- 
jectures of  all  the  experts  examined  in  the 
cause.  Or.  Morgan  described  Mr.  Berry's 
condition  and  the  attack  to  which  allusion 
is  made  in  the  question.  This  testimony  was 
delivered  after  the  hypothetical  question  had 
been  put  and  answered.  He  said  he  received 
a  hurry  call,  went  to  Mr.  Berry's  house,  and 
found  him  in  his  library.  "He  was  sully- 
ing from  retention  of  urine,  caused  by  atony 
of  the  bladder,  and  was  suffering  intensely. 
I  relieved  his  suffering  by  withdrawing  the 
water.  •  •  •  I  withdrew  the  water,  and 
in  half  an  hour  he  was  himself  again." 
Thus,  the  supposed  embolism  turned  out  to 
be  a  distended  bladder,  and  the  suggested 
thrombosis  vanished  on  the  use  of  a  catheter. 
Thirdly,  the  hypothetical  question  based 
some  of  the  incidents  It  narrated  on  an  as- 
sumed condition  of  fact  not  proved,  or  else 
it  arbitrarily  attributed  to  the  condition  of 
his  mind  other  events  that  it  recited.  Thus, 
In  part  of  the  question,— and  this  is  repeated 
In  the  twenty-sixth  and  twenty-eighth  ex- 
ceptions,—allusion  Is  made  to  interviews  in 
which  he  Is  represented  as  having  said  that 
he  would  make  provisian  for  his  relatives, 
and  in  which  he  Is  further  represented  as 
having  criticised  Samuel  Beady  and  Johns 
Hopkins  for  the  manner  in  which  they  Iiad 
disposed  of  their  estates;  and  thereupon  the 
expert  witnesses  were  asked  to  assume  "that 
the  alleged  testator  was  a  truthful  man,  and 
intended  at  the  time  he  made  said  state- 
ments to  carry  out  the  same,  and  that  noth- 


ing occurred  thereafter  to  affect  or  change 
his  relations  with  said  persons,  and  that  he 
did  not  provide  for  them  in  accordance 
with  his  said  statements,  •  *  *  what  in- 
dication does  that  furnish,  or  wliat  is  to  be 
learned  from  that?"  and  the  answer  was 
that  this  indicated  a  serious  Impairment  of 
memory.  There  was  not  a  particle  of  evi- 
dence adduced  to  show  that  nothing  bod  oc- 
curred to  affect  or  change  his  relations  to- 
wards those  persons,  but  there  was  ample  evi- 
dence that  he  had  good  reason  for  clianging 
his  feelings  towards  some  of  them,  and  thus 
the  very  pith  of  the  hypothesis  was  assum- 
ed as  an  existing  fact,  not  only  in  the  ab- 
sence of  testimony  to  support  it,  but  In  the 
teeth  of  testimony  contradicting  It  But,  fur- 
ther than  this,  it  may  be  granted  that  noth- 
ing in  fact  had  occurred  to  change  his  rela- 
tions towards  his  relatives,  and  yet  it  would 
not  thence  follow  tliat  the  testator's  memory 
had  failed,  or  that  his  intellect  had  become 
impaired.  There  is  an  obvious  fallacy  Inrfc- 
ing  In  the  opposite  conclusion.  These  rela- 
tives were  all  collateral  kindred,  no  nearer 
than  nephews  and  nieces.  A  man  may 
change  his  intentions  with  respect  to  the 
disposition  of  his  property  without  changing 
his  relations  or  feelings  towards  the  col- 
lateral kindred  to  whom  he  previously  pro- 
posed to  give  some  of  tiiat  property.  His  re- 
lations towards  those  persons  may  remain 
precisely  as  they  bad  formerly  been,  and  yet 
other  considerations  may  Induce  him  to 
make  an  entirely  different  disposition  of  his 
property.  Unless  it  be  assumed  as  a  pos- 
tulate, true  without  exception,  that  a  change 
of  Intention  as  to  testamentary  disposals  of 
property  when  there  has  been  no  change  in 
one's  relations  towards  another  la  essential- 
ly Indicative  of  a  loss  of  memory,  and  conse- 
quently of  Impaired  mental  power,  and  of  it- 
self excludes  every  other  explanation,  theie 
can  be  no  rational  Inference  drawn  from  Micb 
a  circumstance  that  there  was  lack  of  testa- 
mentary capacity.  If  a  medical  expert  is  to 
be  permitted  to  testify  l>efore  a  Jury  that  a 
testator's  mind  had  seriously  degen^tited, 
because,  though  there  was  no  change  in  his 
relations  towards  his  collateral  kindred,  be 
yet  made  a  different  disposition  of  his  proper- 
ty from  the  one  he  had  formerly  stated  he 
Intended  to  make,  there  would  be  little 
chance  of  any  will  being  sustained,  find  the 
right  to  make  one  had  as  well  be  uncondi- 
tionally denied  by  legislative  enactment. 
The  question  wholly  Ignored  the  evidence 
which  hod  been  adduced  before  the  question 
was  propounded,  and  which  tended  to  prove 
that  there  had  been  ample  cause  for  a 
cliange  In  the  testator's  feelings  and  rela- 
tions towards  some  of  his  relatives,  and 
by  thus  Igrnoring  tlUs  evidenoe  submitted  a 
false  hypothesis.  This  branch  of  the  hypo- 
thetical question  was  palpably  -wrong,  and 
for  tlie  same  raesoBS  so  were  the  EBhdt- 
yisions  of  it  .objected  to  in  the  twent^sixth 
and  twenty-eightli  egic«ptl«iM.        , 
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By  another  portion  of  the  hypothetical 
question  an  alleged  failure  of  the  testator 
to  comprehend  a  conversation  was  assumed 
to  be  due  to  "his  condition  of  mind,"  and 
this  l8  repeated  In  the  twenty-ninth  excep- 
tion. It  is  obvious  that  this  assumes  as  true 
the  very  thing  to  be  proved.  Again,  It  might 
have  been  that  this  supposed  failure  to  com- 
prehend the  conversation  was  dne  to  other 
circumstances  than  the  "condition  of  hlB 
mind,"  or,  If  due  to  the  condition  of  his  mind, 
that  the  condition  of  his  mind  was  not  a 
condition  of  Incapacity,  but  of  distress. 
Granting  that  It  was  due  to  the  condition  of 
his  mind,  the  conclusion  that  that  condition 
waa  one  of  Incapacity  was  utterly  nnwar^ 
ranted.  It  Is  altogether  probable  that  his 
supposed  failure  to  comprehend  the  conver- 
sation was  the  consequence  of  his  visitor's 
lack  of  intelligence.  If  the  rtsltor  was  him- 
self stupid  and  incapable  of  expressing  him- 
self clearly,  then  that  lack  of  Intelligence 
should  not  be  the  measure  of  Mr.  Berry's 
mental  grasp.  The  thirtieth  exception  rath- 
er Indicates  that  whatever  failure  there  was 
on  the  part  of  Mr.  Berry  to  comprehend  the 
conversation  was  attributable  to  the  visitor 
himself.  This  Is  the  Incident  The  day  aft- 
er the  death  of  Mr.  Berry's  wife  an  ofHcer 
of  the  lodge  of  Odd  Fellows  to  which  Mr 
Berry  belonged  called  on  Mr.  Berry  to  paj 
him  the  sum  of  $20.  the  amount  he  was  en- 
titled to  receive  from  the  lodge  as  benefits. 
The  lodge  officer  stated  the  object  of  his 
visit,  and,  as  the  twenty-ninth  exception  sets 
it  out,  "a  lady  in  the  room  explained  to  the 
alleged  testator  the  purpose  for  which  the 
money  was  paid,  after  the  lodge  officer  tried 
InefTectually  to  explain  this  purpose."  If  he 
understood  the  lady,  and  did  not  understand 
the  lodge  officer,  it  is  a  fair  Inference,  not 
that  there  was  mental  deficiency  on  the  part 
of  Mr.  Berry,  but  that  the  lodge  officer  was 
unable  to  Intelligently  communicate  the  ob- 
ject of  his  visit  This  assumption  that  Mr. 
Berry  failed  to  understand  the  reason  why 
the  money  was  paid,  and  failed  to  under- 
stand it  because  of  his  mental  condition, 
made  the  hypothetical  question  bad,  and  also 
affects  the  Interrogatory  put  In  the  twenty- 
ninth  exception,  and  the  one  propounded  in 
the  thirtieth,  which  is  dependent  on  the 
twenty-ninth.  For  the  reasons  we  have  as- 
signed, the  hypothetical  question  set  out  In 
the  nineteenth  exception  should  not  have 
been  allowed  to  be  asked.  The  objection  to 
It  ought  to  have  been  sustained.  What  has 
been  said  up  to  this  point  disposes  of  the 
nineteenth,  twentieth,  twenty-third,  twenty- 
fourth,  twenty-fifth,  twenty-sixth,  twenty- 
seventh,  twenty-eighth,  twenty-ninth,  thir- 
tieth, thirty-first  and  thirty-second  bills  of 
exception,  and  shows  that  the  questions  ob- 
jected to  In  each  of  them,  and  the  answers 
given  in  reply,  should  have  been  erclnded. 

The  remaining  exceptions  which  relate  to 
expert  testimony  are  the  twenty-first,  twen- 


ty-second, Hiirty-third,  and  thirty-fourth,  and 
these  will  now  be  considered. 

The  twenty-first  exception  was  taken  to 
the  rallBg  of  the  court  in  allowing  a  hypo- 
thetical question  foonded  on  the  testimony 
of  Dr.  Harris  to  be  propounded  to  an  ex- 
pert. The  foundation  for  the  question  is 
tills:  In  an  interview  of  20  or  30  minutes' 
dnratton  between  the  toatartor  and  Dr.  Har- 
ris, who  is  not  an  expert,  the  former  is  said 
t»  have  Jumped  froai  one  subject  to  another 
withent  any  eontlnued  conversation  on  any 
•ae  of  thoee  subjects.  The  expert's  answer 
shows  the  danger  of  admitting  such  evi- 
denee  as  the  expMt  gave,  for  It  completely 
shifted  the  ground  on  which  the  question 
was  based.  This  is  the  answer:  "The  fact 
vt  hla  Inabnity  to  confine  hie  mind  to  one 
continuous  B«bject  was  evidence  of  mental 
Impalnnent,— a  very  common  symptom  In 
old  age."  The  hypothesis  of  the  questl<Hi 
did  not  include  an  Inability  "to  confine  his 
mind  to  one  continuous  subject,"— possibly 
the  witness  meant  one  subject  continuously, 
—but  was  Hmlted  to  an  assumption  that 
Mr.  Berry  did  not  confine  himself  to  one  sub- 
ject Thus,  the  fact  that  he  passed  abruptly 
from  one  subject  to  another  was  assumed  to 
iMply  an  inability  to  adhere  to  one  subject 
and  this  assumption  In  tte  ««swer  plainly  in- 
dicates that  the  question  as  pwt  was  not  suf- 
flolently  explicit  to  wairant  the  formation 
«f  an  opinion  at  all.  It  was  InaAmlssIMe, 
•Bd  should  have  been  ruled  out 

There  was  error  In  the  ruling  set  forth  In 
the  twenty-second  exception.  This  is  the 
qoestton  objected  to:  "Doctor,  taking  into 
consideration  everythinflr'that  has  been  stat- 
ed to  yon  about  Mr.  Berry's  i*yslcal  condi- 
tion and  sickness,  and  ahe  taltlng  into  c(m- 
slderatioa  the  statements  that  have  been 
made  about  his  walking,  or  failure  to  con- 
trol his  walk  and  locoaMtion,  assuming  these 
statements  to  be  true,  what  indication,  if 
aay,  is  there  to  be  gathered  from  soeh  eon- 
dition  bf  locomotion?"  Now,  among  the 
things  which  had  been  stated  to  the  witness 
as  facts  assumed  to  have  been  proved  about 
Mr.  Berry's  physical  condition,  was  the  fol- 
lowing: "Assume  the  physical  condition  of 
the  alleged  testator,  as  described,  was  caus- 
ed by  old  age  and  disease  and  the  death  of 
hie  wife."  It  cannot  be  said  that  the  mere 
physical  condition  of  Mr.  Berry,  produced  by 
age  and  by  disease  and  by  grief,  is,  without 
more,  any  evidence  of  his  mental  condi- 
tion, unless  it  l>e  conceded  to  be  unirersaUy 
true  that  a  physical  condition,  pure  and  sim- 
pie,  caused  in  the  way  designated,  inva- 
riably and  always  indicates  mental  degener- 
ation. But  to  assert  snch  a  proposition  is  to 
assert,  as  every  One  tmows,  a  sheer  atieurd- 
ity.  The  remaining  part  of  the  question  as 
to  Mr.  Berry's  alleged  inability  to  control  his 
locomotion  was  ylthout  snffioient  facts  to 
support  it  and  therefore  furntshod  no  ground 
upon  irtiich  to  build  an  opiirion.    And  this 
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was  recognized  by  the  expert  himself,  when 
be  answered  that  Mr.  Berry's  "locomotion 
has  not  been  sufiBclently  carefully  described 
to  draw  a  very  distinct  inference,"  although 
after  making  this  statement  he  proceeded  to 
speculate  as  to  what  might  have  produced  a 
disturbance  of  his  gait  or  walk.  The  objec- 
tion to  the  question  onght  to  have  been  sus- 
tained because  the  question  Included  a  false 
assumption,  as  just  pointed  out,  and  because 
It  sought  an  opinion  upon  what  was  ob- 
viously, and  by  the  witness  was  conceded  to 
be,  an  Insufficient  description  to  support  an 
inference. 

The  tUrty-thlrd  and  thirty-fourth  excep- 
tions were  reserved  to  rulings  admitting 
questions  founded  on  the  whole  hypothetical 
question,  and  for  that  reason  the  objectlonc 
to  them  ought  to  have  been  sustained.  If 
the  hypothetical  question  was  wrong,  then 
any  other  question  which  assumed  and  relied 
on  the  errors  contained  In  the  former  was 
equally  defective.  The  hypothetical  question 
is  entirely  different  from  the  one  propound- 
ed in  Frush  v.  Green,  86  Md.  404,  39  AU.  863. 
Upon  turning  to  the  record  In  that  case,  it 
will  be  found  that  the  method  followed  was 
to  ask  the  expert  whether  he  had  heard  all 
the  testimony  which  had  been  delivered,  and, 
upon  his  replying  in  the  affirmative,  he  was 
then  asked,  assuming  the  facts  testified  to 
to  be  all  true,  to  give  his  opinion  as  to  the 
party's  mental  capacity.  This  was  the  course 
adopted  in  Jerry  v.  Towtishend,  9  Md.  145, 
though  not  with  the  entire  approval  of  the 
court 

We  now  come  to  the  21  exceptions  em- 
bodying questions  propounded  to  nonexpert 
witnesses.  The  law  applicable  to  such  testi- 
mony will  be  briefly  stated,  and  then  the 
exceptions  will  be  considered  as  concisely  aa 
possible.  While,  as  said  by  this  court  In 
Waters  t.  Waters,  35  Md.  541,  "it  may  be 
difficult  to  lay  down  any  precise  rules  defin- 
ing the  basis  on  which  such  testimony  ought 
to  rest,"  still  there  are  some  definite  princi- 
ples which,  though  they  have  "In  some  In- 
stances •  ♦  •  been  lost  sight  of  or  great- 
ly relaxed,"  are  nevertheless  applicable  to 
tbls  class  of  testimony,  and  ought  not  to  be 
overlooked  or  further  departed  from  when 
considering  Its  admissibility.  It  has  been 
distinctly  ruled  in  this  state^  and  Is  generally 
agreed,  that  mere  opinion,  unless  it  be  the 
opinion  of  the  subscribing  witnesses  to  a 
will  or  the  opinion  of  a  medical  expert.  Is 
not  competent  evidence  to  prove  mental  ca- 
pacity or  incapacity.  "It  ought  to  appear," 
as  stated  in  Waters  ▼.  Waters,  supra,  "that 
the  witness  had  an  opportunity  of  forming  a 
rational  opinion,  and  the  facts  deposed  to 
by  him  ought  to  be  such  as  in  some  manner 
to  Indicate  the  mental  capacity  of  the  testa- 
tor, and  to  furnish  to  the  witness  rational 
ground  for  an  opinion  on  that  subject."  Or, 
as  expressed  in  Townshend  v.  Townshend,  7 
Olll,  28:  "The  Impression  made  upon  the 
mind  of  the  witness  by  the  conduct,  manner. 


bearing,  conversation,  appearance,  and   acts 
of   the  testator   In   various  business    txans- 
actions,  for  a  long  series  of  years.   Is    not 
mere  opinion;    It  Is  knowledge."    Tbls   frae 
quoted  with  approval  In  the  recent  case  of 
Crockett  v.  Davis,  81  Md.  151,  31  Atl.    710. 
It  Is  not  strictly  accurate  to  say  that  a  non- 
expert witness,  other  than  a  subscribing  •wit- 
ness, may  give  his  opinion  as  to  a  testator's 
mental  capacity,  though  usage  has  sanction- 
ed the  expression.     If  he  has  the  means  of 
knowing  what  that  mental  condition  la,  tben, 
after  disclosing  those  means,  so  as  to  sbow, 
both  that  he  possesses  them  and  that  tbey 
are  adequate,  he  may  state  the  result,   not 
as  opinion,  but  as  knowledge,  precisely   as 
he  may  do  when  questions  of  personal  iden- 
tity or  of  handwriting  are  involved.     Tbls 
result  Is  "In  Its  essence  only  fact  at  sbort- 
hand."    Insurance  Co.  v.  Lathrop,  111  TT.  S. 
620,  4  Sup.  Ct.  533,  28  L.  Ed.  536.     There 
must  be  a  basis  shown  for  the  formation  of 
a  rational  conclusion  which  Is  not  a  mere 
conjecture,  but  is  knowledge.   Hence,  If  tbat 
basis  is  trivial  or  insufficient,  or  does   not 
furnish,  in  the  judgment  of  the  court,   an 
adequate  ground  to  support  such  a  conclusion 
as  amounts  to  knowledge,  the  witness  should 
not  be  permitted  to  express  any  conclusion 
at  all.    Facts  must  be  stated  so  that  It  may 
be   seen   whether   the   conclusion   deduced 
from  them  by  the  witness  has  any  relation 
to,  or  can  be  fairly  said  to  be  dependent  on. 
them. 

There  were  quite  a  number  of  witnesses 
who  were  asked  and  were  allowed  to  give 
their  opinions  as  to  Mr.  Berry's  mental  ca- 
pacity. With  the  exception  of  three,  none  of 
those  whose  testimony  on  this  point  has 
been  objected  to  ever  had  any  business 
transactions  with  him,  and  those  who  did 
have  will  be  mentioned  later  on.  Apart 
from  the  medical  experts,  and  those  persons 
who  had  not  the  slfghtest  foundation  for  tbe 
formation  of  any  rational  conclusion  on  tbe 
subject,  the  only  witnesses  who  deposed 
that  Mr.  Berry  was  mentally  Incompetent  to 
make  a  will  were— First,  those  persons  who 
will  get  his  property  if  the  will  should  be 
annulled;  and,  secondly,  those  more  remote 
kindred,  who  were  either  not  provided  for 
at  all  in  the  will,  or  else  were  not  as  well 
provided  for  therein  as  they  think  they 
ought  to  have  been.  We  wlU  now  proceed 
to  an  examination  of  tbe  various  exceptions 
relating  to  this  subject. 

The  second  exception  was  taken  to  a  rul- 
ing of  the  court  In  permitting  a  question  to 
be  put  to  Dr.  Donlvan,  who  Is  a  druggist, 
and  not  a  medical  expert.  The  witness  bad 
testified  at  length,  and  among  other  events 
that  he  narrated  was  the  following:  In 
April,  1891,  Mr.  Berry  had  loaned  to  Dr. 
Donlvan,  who  was  the  husband  of  one  of  his 
nieces,  the  sum  of  $350.  The  note  given  at 
the  time  was  repeatedly  renewed.  Finally, 
Mr.  Berry  proposed  that  the  doctor  should 
divide  the  note  into  three  new  ones,  suggest- 
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lug  that  It  would  lie  easier  for  talm  to  meet 
It  In  that  way.  When  one  of  these  notes 
matured  Dr.  Donlvan  called  on  Mr.  Berry. 
The  latter  greeted  him  cordially,  and  stated 
that  he  was  glad  to  Bee  him,  and  began  mak- 
ing Inquiries  as  to  the  names  of  the  doc- 
tor's children.  In  a  little  while  the  doctor 
8aid  to  Mr.  Berry:  "Now,  George,  I  haye 
come  here  on  business  to-day.  I  can't  meet 
this  note,  and  I  wish  you  would  renew  it" 
Mr.  Berry  replied:  "My  God,  that  I  can't  do; 
I  can't  get  household  expenses  without  selling 
some  stocks  or  something  of  that  kind."  In 
reference  to  this  remark,  the  witness  de- 
posed, in  effect:  "I  didn't  know  he  was  un- 
der the  impression  that  people  do  get  some- 
times; sometimes  people  get  under  an  Im- 
pression of  that  kind."  The  witness  was 
then  asked,  "What  sort  of  people  get  under 
an  Impression  of  that  kind?"  This  question 
was  objected  to,  and,  without  being  answered 
or  ruled  on,  the  following  was  substituted: 
"You  have  said  that  sometimes  people  get 
an  impression  of  that  kind.  To  what  sort 
of  people  do  you  refer?  You  say  sometimes 
people  get  an  impression  of  that  kind.  The 
impression  he  has  spoken  about  was  the  Im- 
pression that  he  was  hard  np,— was  hard  up 
for  money,— and  that  he  would  be  obliged 
to  sell  some  stock  or  bonds  In  order  to  get 
money  for  household  expenses.  Mow,  this 
gentleman  says  sometimes  people  get  an  im- 
pression of  that  kind.  I  want  to  ascertain 
what  is  the  extent  of  bis  knowledge  now  on 
that  subject,— of  what  sort  of  people  get  an 
impression  of  that  kind."  The  trial  Judge 
ruled  that  the  witness  might  explain  his 
prerlous  answer,  and  this  was  substantially. 
If  not  in  form,  a  ruling  which  disallowed  the 
defendant's  objection,  and  thereupon  the  sec- 
ond exception  was  taken.  The  explanation 
given  by  the  witness  was  tliat  he  had  heard 
of  people— worthy  people — who  are  afraid  that 
they  will  hare  to  go  to  the  poor  bouse,  and 
that  this  was  due  to  their  state  of  mind. 
It  was  a  palpable  error  to  allow  the  witness 
to  be  asked  the  question  objected  to,  and  it 
was  no  less  an  error  to  permit  him  to  make 
the  explanation  he  did.  He  was  not  a  med- 
ical expert,  and,  even  if  he  had  been,  he 
should  not  have  been  allowed  to  give  mere 
hearsay  evidence.  While  entitled  to  give  his 
knowledge  as  to  the  mental  capacity  of  the 
testator,  if  sufficient  foundation  had  been 
laid  to  enable  him  to  testify  on  the  subject, 
be  had  no  right  and  should  not  have  been 
suffered  to  put  an  interpretation  in  the  ex- 
clamation nsed  by  Mr.  Berry  when  the  lat- 
ter refused  to  again  renew  the  note.  His 
explanation  amounted  dmply  to  an  inter- 
jection of  his  construction  of  Mr.  Berry's 
language,  when  it  was  for  the  Jury,  and  not 
for  the  witness,  to  determine  its  meaning 
and  significance.  In  fact,  the  explanation 
was  a  construction  founded  solely  upon  what 
the  witness  Iiad  heard  as  to  other  people 
who  were  afraid  they  would  have  to  go  to 
the  poor  bouse.    It  was  wholly  inadmissible. 


The  third  exception  relates  to  the  testi- 
mony of  William  J.  Berry,  one  of  the  plain- 
tiffs. He  was  asked  to  give  his  opinion  as 
to  his  uncle's  mental  capacity,  and  be  did 
BO,  and  the  inquiry  is,  did  he  state  sufficient 
facts  to  warrant  him  in  forming  a  Judg- 
ment on  that  subject?  BA  narrated  no  busi- 
ness transactions  with  Mr.  Berry,  and  his 
opinion  was  based  solely  upon  conveisations 
at  two  interriews,— one  in  June,  and  the  oth- 
er in  November,  1808.  These  interviews 
show  tliat  Mr.  Berry  was  intdligent,  and  that 
his  conversation  was  perfectly  sensible.  He 
was  mistaken  In  the  identity  of  a  watch,  but 
at  once  recollected  the  facts,  when  reminded 
of  them;  and  he  was  unable  to  recall  who 
Lizzie  Berry  was,  but  when  told  she  was  a 
sister  of  the  witness,  and  was  named  EUlza- 
l>eth  Helen  Berry,  he  remembered  her.  He 
had,  according  to  the  witness,  lost  flesh,  and 
was  physically  weaker  than  in  former  years. 
During  one  of  these  interviews,  which  took 
place  prior  to  the  date  of  the  will  in  contest, 
Mr.  Berry  told  the  witness  that  he  had  pro- 
vided for  him  in  his  will,  and  he  obviously 
referred  to  some  other  will,  because  the  one 
In  controversy  had  not  been  made;  and  the 
witness  remarked,  "If  it  is  possible  to  pro- 
long your  life,  I  would  prefer  what  you  have 
set  aside  for  me,  sir,  yon  should  live  to  spend 
every  dollar  of  it;"  and  Mr.  Berry  then  said, 
"William,  that  is  well  spoken,  but  there  are 
others  that  would  like  me  to  dose  my  eyes 
this  very  night."  There  is  not  a  fact  in 
the  testimony  of  this  witness  to  Justify  him 
in  drawing  the  inference  that  the  testator 
had  no  capacity  to  make  a  valid  will,  and  the 
question  objected  to  should  have  been  ex- 
cluded. 

The  fourth,  fifth,  and  sixth  exceptions  em- 
body the  testimony  of  Mrs.  Waterson,  an- 
other plaintiff.  During  the  course  of  her  tes- 
timony she  said  that  Mr.  Berry  "Impressed 
me  [her]  as  being  very  childish  in  his  man- 
ner." The  defendant  Interposed,  and  moved 
the  court  to  strike  out  that  observation,  but 
the  motion  was  overruled,  and  hence  the 
fourth  exception.  There  was  error  in  this 
ruling.  The  statement  was  a  mere  ambigu- 
ous and  Indefinite  opinion.  Waters  v.  Wa- 
ters, supra.  It  conveyed  no  intelligent  mean- 
ing. Did  it  signify  that  his  manner  was  like 
or  characteristic  of  a  child's,  or  that  it  was 
silly  or  weak?  A  perfectly  intelligent  per- 
son may  sometimes  act  in  a  childish  manner, 
—that  is,  in  an  unsuspecting  and  confiding 
way,— but  that  would  be  no  indication  of 
mental  decay.  If  the  witness  meant  that 
the  manner  of  Mr.  Berry  was  silly,  she 
should  have  said  so,  and  should  have  de- 
scribed it  Mrs.  Waterson  had  seen  her  un- 
cle but  once  between  1881  and  March  3,  1899, 
and  that  was  in  1898.  She  was  asked  in  the 
fifth  exception  whether  on  March  3,  1899, 
and  therefore  after  the  will  bad  been  made, 
he  was  capable  of  making  a  will.  When 
she  saw  him  on  March  3,  1899,  he  was  con- 
I  fined  to  bis  bed,  and  be  died  on  the  19tb> 
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Sbe  beld  no  conTcgnatlon  with  him,  and  could 
POt,  therefore,  know  what  was  the  condition 
of  his  mhid,  but  he  *'whhied"  when  she  en- 
deared the  room.  What  this  whining  had  to 
do  with  hlB  mental  capacity  on  the  10th  of 
the  preceding  month  Is  difficult  to  divine; 
tor  it  is  not  pretended  by  any  oae  that  he 
was  In  the  same  condition  physically  when 
he  made  the  will  that  be  was  in  when  the 
witness  saw  him  on  March  3d.  In  the 
sixth  exception  she  undertook  to  base  an 
opinion  as  to  his  mental  powers  on  his  phys- 
leal  condition.  "I  should  Judge,"  she  said, 
"when  a  man  Is  broken  down  physically,  he 
will  mentally  become  weak  also."  But  it 
WB8  held  In  Hlgglns  r.  Carlton,  28  Md.  115, 
92  Am.  Dec.  666,  that  "neither  age  nor  sick- 
ness, nor  extreme  distress,  nor  debility  of  body 
wHI  aftect  the  capacity  to  make  a  will  If  suf- 
ficient intelligence  remains."  TMs  was  the 
language  of  the  caveatees'  seventh  prayer 
In  that  case,  and  this  court  held  that  that  and 
several  other  prayers  contained  "familiar 
principles  of  law,  so  firmly  established  by 
DumerouB  and  uniform  decisions  that  It  is 
now  too  late  to  call  them  into  question." 
It  is  clear,  then,  that  Mr.  Berry's  mere  phys- 
ical condition  furnished  no  crttcrton  by 
which  to  Judge  his  mental  capacity.  The 
question  in  both  the  fifth  and  sixth  exceptiooa 
should  have  been  excluded,  because  the  wit- 
ness had  not  shown  that  she  had  the  qualifi- 
cations required  to  enable  her  to  answer 
them. 

The  seventh  and  eighth  exceptions  contain 
the  testimony  of  Mrs.  Miller,  a  daughter  of 
Dr.  Donivan.  She  undertook  to  give  an 
opinion  based  upon  a  single  Interview  that 
took  place  In  January  or  February,  1898. 
Mrs.  Miller,  her  husband,  and  ber  little  boy 
Donivan,  were  present  Mr.  Berry,  during 
the  visit  said,  "Little  fellow,  what  Is  your 
name?"  Mrs.  Miller  testified  that  she  was 
surprised,  and  that  she  remarked,  "Don't  you 
know  his  name?  We  have  called  him  for 
my  father."  Mr.  Berry  replied,  "Oh,  y«s; 
Donivan."  Shortly  afterwards,  during  the 
same  interview,  Mr.  Berry  called  the  boy 
"Solomon."  Mrs.  Miller  said,  "His  name  is 
not  Solomon;"  and  Mr.  Berry  replied,  "I 
know  it  is  not  Solomon."  In  a  little  while  he 
again  called  the  boy  "Solomon,"  whereupon 
Mrs.  Miller  said,  presumably  to  her  husband, 
"He  seems  to  have  some  difficulty  hi  remem- 
bering the  boy's  name;"  and  Mr.  Berry  an- 
swered, "So  I  do;  •  •  •  I  can't  remember 
well;  I  cant  remember  well.  My  head  Is 
not  the  same  it  used  to  be."  This  is  the 
fonndation  for  Mrs.  Mill^s  opinion  that 
Oeorge  R.  Berry  was  not  capable  of  making 
a  will;  and  It  was  a  totally  insnfilcleDt 
fonndation. 

The  ninth  and  tenth  esceptlons  embrace 
the  testimony  of  Samuel  C.  ESchelbcrger. 
Thte  witness  saw  Mr.  Berry  on  three  occa- 
sions,—first,  in  the  month  of  November  or 
December,  189T,  and  afterwards  in  March, 
UM.     On  the  first  occasion  tUa  im  what 


transpired:  "I  said  to  SEr.  Berry  Hiat  I 
wanted  to  give  hin  a  check  tor  the  death  of 
hlB  wife,  and  he  seemed  to  me  be  could  not 
realise  what  I  was  after.  It  seemed  that 
he  could  not  write  the  receipt,  and  asked  some 
one  else  ts  write  the  receipt  He  said  he 
could  not  write  a  receipt  and  directed  aome 
one  else  to  do  it  I  paid  him  twenty  Aollara 
the  ailowance  for  the  death  of  a  wlCs'  in  our 
lodge.  When  I  went  there  I  told  him  what 
I  came  for,— I  told  Mm  I  bad  this  money,— 
but  he  was  unable  to  write  tiie  receipt  and 
got  some  one  to  do  it  for  him.  I  stayed  there 
from  fifteen  to  twenty  minotes.  He  seemed 
very  feeble,— «  very  feeble  state  of  affairs. 
Didn't  want  to  talk;  didn't  want  to  have 
anything  to  say.  I  attempted  to  talk  to  him 
about  the  purpose  of  my  trtp,  and  fonnd  it 
was  no  use.  It  was  a  feeble  state  I  found 
him  to  be  In.  Apparently  the  feeble  state 
of  his  min4.  There  was  some  one  or  two 
explained  it  by  this  lady,  but  there  wasn't 
any  conversation."  The  second  interview 
took  place  in  March,  a  few  days  before  Mr. 
Berry  died.  The  witness  bad  been  appoint- 
ed by  the  Xjo&ge  at  Odd  Fellows  a  committee 
to  visit  Mr.  Berry.  "I  went"  said  the  wtt- 
ness,  "in  the  evening,  between  eight  and 
nine  o'clock.  •  *  •  I  saw  Mr.  Berry  ly- 
ing in  bed.  Cooldnt  have  any  coBTertuition 
for  blubbering,  and  would  not  talk;  appar- 
ently wanted  to  cry,  or  was  crying.  I  went 
to  his  bedside,  and  told  him  what  I  was 
there  fbr,  and  got  no  answer,  except  blubber- 
ing. Remataed  there  about  fifteen  minutes." 
The  f  oHowlng  week  the  witness  carried  Mr. 
Barry's  sick  benefits  again,  and  fonnd  him 
worse.  He  cooldu't  say  anythio^.  "and  was 
sinking  apparent^,  to  me."  The  witness  had 
not  been  personalty  acquainted  with  Mr. 
Berry  prior  to  payisg  him  the  920  in  Novem- 
ber or  December,  1887.  Upon  tills  slendsr 
foundation  the  witness  was  permitted  to 
give  an  opinion  that  Mr.  Berry  was  not  ca- 
pable of  making  a  valid  deed  or  contract 
either  In  November  or  December,  1897,  or  in 
March,  1899.  It  needs  no  discussion  to  show 
that  the  ratings  in  these  two  exceptions  were 
wrong. 

The  eleventh  exception  relates  to  tbo  testi- 
mony of  Edgar  A.  Lyon.  In  1891  or  1892  this 
witness  visited  Mr.  Berry,  and  paid  him  five 
weeks'  sick  benefits  due  to  him  as  a  mem- 
ber of  Mechanics'  Lodge  of  Odd  Fellows. 
The  conversation  was  confined  to  the  busi- 
ness that  took  the  witness  to  Mr.  Berry's 
house.  In  18P8  Mr.  Berry  paid  to  the  wit- 
ness $25,  which  sum  settled  his  dues  to  tue 
lodge  fbr  two  and  a  half  years  in  advance. 
Several  times  afterwards  Mr.  Berry  met  the 
witness,  and  asked  him  how  his  (Mr.  Berry's) 
account  with  the  lodge  stood.  This  eirenm- 
stance,  contrasted  with  the  former  inter- 
views. Is  the  sole  foundation  ftjr  the  opinion 
which  the  witness  gave  that  he  did  not  be- 
Here  Mr.  Berry  eouM  rMoHeet  wtnrt  he  bad 
put  in  the  first  psrt  of  the  will  sifter  he  had 
diawB  it,  and  ttart  ke  "vms  imwUU^  aot  fit 
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to  make  a  ^11.    The  opinion  wu  wltbont  a 
sufficient  fonndatlon. 

tnie  twelfth  exception  contains  a  qnestion 
put  to  Dr.  Samuel  A.  Bell  and  the  facts  upon 
■vvhicb  It  was  fonuded.    The  witness,,  though 
a.  pbjreician,  was  not  an  alienist,  and  did  not 
attend    Air.  Berry  professionally.    He  baaed 
his  opinion  on  two  transactionB  and  one  other 
iutervlew.     The    first    business    transaction 
took  place  In  1886,  when  Mr.  Berry  loaned 
Dr.  Bell  $00.    This  sum  was  repaid.    In  No- 
vember, 1908,  Dr.  Bell  sought  another  loan, 
the  amount  of  which  has  not  been  stated,  and 
was  told  by  Mr.  Berry  that  he  (Mr.  Berry) 
'was  not  In  a  condition  to  transact  any  busi- 
ness of  that  character.    He  said  be  was  not 
well.     He  was  in  an  excited  condition.    "He 
told  me,"  laid  the  witness,  "that  he  did  not 
tmow  that  he  had  a  dollar  in  the  world.    He 
said  htai  affairs,  he  did  not  know  how  they 
were^  aJad  how  they  were  mixed  up,  and  he 
could  not  tell  anything  about  It,  and  could 
not  do  buBineas  until  he  would  see  how  he 
was   situated.    He  just  expressed  a  regret 
that  be  could  not  attend  to  it,  attend  to  the 
matter  at  that  time."    The  witness  saw  Mr. 
Berry  again  In  the  following  January,  and 
bad  a  Tecy  brief  couTersation  with  him  on 
the  street    He  then  looked  tiiin  and  broken, 
— "weak    and   OTercome   in    every   way.    1 
thought   he   was   very  much   r^iressed   and 
broken."    The  witness  also  saw  him  walldng 
down  Eutaw  place.    "He  was  then  sliding, 
and  walking  along  in  rather  a  sliding  way; 
Just  very  slowly."    The  witness  was   In  a 
street  car  at  the  time.    In  the  faU  of  1888, 
at  the  business  interview  alwve  narrated,  Mr. 
Berry  "seemed  excited,  flushed,  and  nervous; 
he  then  looked  to  me,"  continued  the  witness, 
"like  a  man  that  was  very  much  grieved,  but 
usually  as  strong  as  I  had  seen  him.    •    •    • 
With  the  exception  of  this  excitement,  he 
looked  to  me  about  natural."    The  witness 
was  then  asked  whether,  considering  all  the 
facts  be  had  mentioned,  including  his  long 
acquaintance  with    the   deceased,    he   could 
form  an  opinion  as  to  Mr.  Berry's  mental  con- 
dition In  January,  1899.    This  was  objected 
to,  but  the  objection  was  overruled.   The  wit- 
ness replied,  "Well,  now,  that  is  a  pretty 
hard  question  to  answer,*"     but  finally  he 
reached  the  conclusion  that  Mr.  Berry  was 
not  then  mentally  fit  to  attend  to  business. 
Upon  cross-examination,  he  was  asked  in  re- 
gard to  the  conversation  of  January,  1899: 
"What  did  be  say  or  do  that  Indicated  any 
depreciation  of  his  mental  capacity  at  that 
timer*    He  replied,  "Nothing  at  all."    Ques- 
tion, "Nothing  at  all?'    Answer,   "No,  sir." 
There  was  nothing  virong  hi  the  transaction 
of  1893.    If  the  statement  made  by  the  tes- 
tator in  1898,   In  reference  to  his  financial 
<nnditkm,  was  believed  by  him  to  be  true  in 
Vlte  of  evidence  which  ought  to  have  con- 
Hated  Urn  tint  It  was  untrue,  then  he  was 
Wnring' under  a  deluslan  (9  Am.  &  Bug.  £hic. 
U«  [Sd  Sd.]  196);   but,  tf  he  atd:not  believe 
'wJiat  ka  add  to  be  true,  then  he  simply  ut- 


tered a  falsehood.  Now,  was  this  statement 
a  delusion  or  a  falsehood?  That  tbe  state- 
ment was  false  In  fact  is  certain,  but  that 
alone  Is  not  sufficient  to  show  that  be  believ- 
ed It  to  be  true.  In  the  absence  of  any  evi- 
deuce  to  show  whether  it  was  a  delusion,  it 
cannot  be  assumed  that  It  was;  and  there- 
fore it  cannot  be  assumed  from  Its  falsity 
alone  that  It  furnished  any  indication  of  the 
la<di  of  mental  capacity,  because  a  falsehood 
uttered  to  get  rid  of  an  importunate  borrower, 
though  not  morally  Justifiable,  is  certainly 
uot  evidence  of  insanity.  Tbe  reasons  given 
by  the  witness  for  the  opinion  be  expressed 
wure  too  inconclusive  to  warrant  the  expres- 
sion of  any  opinion  as  to  Mr.  Bory's  mental 
capacity.  • 

The  thirteenth  and  fourteenth  exceptions 
cover  the  testimony  of  Doctor  John  C.  Harris. 
While  the  facts  he  narrates  are  very  slender, 
they  perhaps  would  warrant  a  physician  In 
forming  an  opinion,  and  we  do  not,  there- 
fore, disturb  the  rulings  set  out  In  these  ex- 
ceptions. 

The  fifteenth  exception  relates  to  tbe  testi- 
mony of  Alban  6.  Stabler.  This  witness  tes- 
tified to  no  business  transactions,  and  was 
unable  to  give  a  single  fact  upon  which  he 
based  his  opinion,  save  as  will  be  presently 
stated.  The  opinion  which  be  did  give  was 
founded  exclusively  upon  conversations,  and 
the  sum  of  his  testimony  was  that  Mr.  Berry 
was  physically  weaker  and  very  much  more 
forgetful  than  he  had  formerly  been.  But 
If  physical  weakness  and  forgetfulness  of 
names  and  recent  events,  while  vividly  recol- 
lecting earlier  occurrences,  indicate  such  a 
loss  of  lutellectual  faculties  as  to  unfit  a 
man  to  make  a  valid  will,  it  may  become 
useless  for  any  aged  person  to  attempt  a  dis- 
position of  his  property  In  that  vray.  There 
was  no  proper  foundation  for  the  witness  to 
gtve  an  c^inlon. 

The  sixteenth  exception  was  taken  to  tbe 
ruling  which  refused  to  strike  out  an  answer 
of  J.  Summerfleld  Bull,  and  the  seventeenth 
and  eighteenth  were  taken  to  the  admissi- 
lilllty  of  questions  propoimded  to  the  same 
witness.  The  answer  given  In  tbe  sixteenth 
exception  should  have  been  stricken  out  It 
was  not  the  statement  of  a  fact  The  wit- 
ness had  testified  as  to  what  he  knew  of  Mr. 
Berry's  appearance  in  January,  1888,  when 
the  witness  called  on  bim,  as  will  be  noted 
later  on,  end  then  deposed  that  Mr.  Berry 
"did  not  seem  to  want  to  talk;  he  did  not 
want  to  say  anything  at  ail."  Mr.  Bull  was 
then  asked:  "Did  be  tell  you  why  he  didn't 
want  to  talk;  was  there  anything  said  about 
that?"  Answer:  "No,  he  didn't  my  any- 
tblng."  Question:  "Sir?"  Answer:  "He 
didn't  say  anything.  I  said  to  him  I  was 
very  sorry  to  see  him  feeling  so  badly,— to 
look  so  bad,— and  I  bade  him  good-bye  and 
left  He  didn't  look  like  he  was—  I  don't 
know  tbat  he  knew  anything.  He  didn't 
seem  to  know  anything  at  all."  A  motion 
wasmafle  t»stitte  tUsbHttannvegr  aat    Tbe 
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motion  was  oyeiruled,  but  sbould  have  pre- 
vailed. The  -witness  stated  no  fact,  and  tbe 
answer  was  not  responsive  to  tbe  question. 
Tbe  statement  that  the  witness  did  not  know 
that  Mr.  Berry  knew  anything  was  not  the 
statement  of  a  fact  In  relation  to  Mi.  Berry's 
mental  condition,  but  a  statement  of  tbe  wit- 
ness' own  want  of  knowledge  as  to  that  con- 
dition. The  witness,  having  confessed  bis 
own  want  of  knowledge,  had  no  right  to  say 
that  Mr.  Berry  seemed  to  know  nothing. 
That  was  merely  the  impression  of  the  wit- 
ness, and  should  not  have  been  allowed  to 
go  to  the  jury.  All  tbe  facts  which  consti- 
tuted a  foundation  for  tbe  opinion  which  Mr. 
Bull  gave  in  the  seventeenth  and  eighteenth 
exceptions  are  these:  That  Mr.  Berry  bad 
been  a  large  man  physically;  that  some  years 
ago  the  witness  had  seen  blm  and  conversed 
with  blm  frequently;  that  after  Mrs.  Berry's 
death  be  bad  fallen  away,  his  coat  was  loose, 
his  collar  was  too  large,  and  his  face  bad 
gone  in;  and  in  January,  1898,  when  Mr. 
Bull  called  on  blm,  he  did  not  want  to  talk. 
These  are  tbe  circumstances,  taken  In  con- 
Junction  with  Mr.  Bull's  former  acquaintance 
and  transactions  with  him,  upon  which  tbe 
witness  undertook  to  found  an  opinion. 
These  were  obviously  inadequate  to  enable 
blm  to  say  that  Mr.  Berry  was  mentally 
Incompetent  to  make  a  deed  or  contract. 

The  thirty-fifth,  thirty-sixth,  thirty-sev- 
enth, and  thbrty-elgbtb  exceptions  are  tbe 
remaining  ones  relating  to  nonexpert  testi- 
mony, and  Include  tbe  testimony  of  Freder- 
ick A.  Cochran.  This  witness  was  a  cousin 
of  Mr.  Berry,  and  lived  In  Virginia.  He  had 
borrowed  |600  from  Mr.  Berry  some  10  or 
12  years  ago,  and  bad  repaid  it  before  Mr. 
Berry  died.  Mr.  Cochran  knew  Mr.  Berry 
quite  well,  and  observed  a  change  In  bis 
physical  appearance  after  the  death  of  his 
wife.  In  November,  1898,  the  witness  and 
bis  wife  called  to  see  Mr.  Berry.  The  int»- 
vlew  lasted  about  five  minutes.  Upon  Mr. 
Cochran's  entering  the  room  where  Mr.  Berry 
was  sitting,  tbe  latter  began  to  weep  as 
soon  as  be  saw  bis  visitors,  and  seemed  to 
be  in  distress,  and  to  be  nervous  and  was 
very  much  changed.  "We  bad  but  a  short 
conversation.  He  asked  about  Aunt  Ann 
[the  mother  of  the  witness],  and  said  be 
never  expected  to  see  her  again."  The  con- 
trast between  Mr.  Berry's  former  physical 
condition  and  his  appearance  as  seen  during 
this  five-minute  interview  is  the  chief  and 
controlling  fact  on  which  the  witness  under- 
took to  base  an  opinion  as  to  Mr.  Berry's 
mental  capacity.  There  can  be  no  doubt  that 
the  man  had  undergone  a  great  physical 
change.  He  was  sadly  distressed  at  the 
death  of  his  wife,  and  he  deeply  mourned 
ber  loss.  This  grief  overwhelmed  him  and 
robbed  him  of  his  former  buoyancy.  He  was 
In  all  these  respects  certainly  a  changed 
man.  But  physical  change  and  grief  and 
subdued  spirits  may  all  exist  consistently 
with  an  unimpaired  and  vigorous  Intellect 


It  is  apparent  those  things  furnished  no 
ground  for  allowing  the  witness  to  give  an 
opinion  as  to  Mr.  Berry's  mental  f&culties. 

This  disposes  of  all  tbe  questions  which 
relate  to  the  admissibility  of  evidence,  and 
we  are  now  brought  to  the  exceptions  which 
concern  the  rulings  on  the  prayers. 

After  tbe  plaintiffs  had  closed  their  case^ 
the  defendant  presented  two  prayers,— one 
asking  the  court  to  instruct  the  Jury  that 
the  verdict  must  be  for  the  defendant  on  the 
fourth  issue,  because  no  evidence  legally 
sufficient  to  prove  undue  influence  had  been 
adduced;  and  the  other  asking  tbe  court  to 
Instruct  tbe  Jury  that  the  verdict  must  be  for 
the  defendant  on  the  fifth  issue,  because  no 
evidence  legally  sufficient  to  prove  tliat  the 
will  bad  been  procured  by  fraud  had  been 
presented.  After  these  prayers  were  offered, 
tbe  plaintiffs  counsel  filed  an  order  with  the 
clerk,  dismissing  these  two  issues,— tbe  fourth 
and  fifth,— and  the  court  allowed  that  order 
of  dismissal  to  be  filed,  though  the  defend- 
ant's counsel  objected,  and,  allowing  the  is- 
sues named  to  be  dismissed,  the  court  declin- 
ed to  consider  tbe  prayers  Just  alluded  to. 
This  ruling  Is  contained  in  tbe  thirty-ninth 
bill  of  exceptions.  There  was  error  In  this 
ruling,  fhe  six  issues  had  been  sent  by  the 
orphans'  court  to  the  superior  court  for 
trial;  that  Is,  for  the  trial  of  all  of  them,  and 
not  for  the  trial  of  some  of  them.  When 
the  evidence  of  the  plaintiffs  was  all  In,  the 
defendant  had  a  right  to  ask  the  court  to 
rule  that  there  was  no  evidence  legally  suffi- 
cient to  maintain  tbe  plaintiffs'  case,  or  to 
support  any  part  of  the  case,  and  that  right 
could  only  be  defeated  by  the  plaintiffs 
abandoning  the  whole  case;  that  is  to  say, 
all  the  issues.  When  a  question  has  been 
put  in  issue,  and  an  opportunity  given  for  a 
fair  trial  of  It,  there  ought  to  be  an  end  of 
litigation  upon  it.  But  if  many  issues  are 
sent  by  an  orphans'  court  to  a  court  of  law 
for  trial,  and  if  after  the  trial  has  com- 
menced the  plaintiff  is  at  liberty  to  dismiss 
some,  so  that  after  being  dismissed  they 
may  be  subsequently  renewed  should  tbe 
findings  on  those  that  remain  be  against  the 
caveators,  litigation  over  a  will  might  be 
prolonged  and  protracted  to  such  an  extent 
as  to  consume  a  large  part  of  the  estate  and 
greatly  to  delay  Its  final  settlement  This 
is  not  the  purpose  which  the  law  has  in  view 
when  permitting  issues  to  be  sent  to  a  Jury 
for  trial.  Tbe  right  of  a  plaintiff  to  discon- 
tinue a  case  after  it  has  been  instituted  is 
not  absolute.  Riley  v.  Bank,  81  Md.  14,  31 
AU.  585.  "We  don't  Intend,  however,"  ob- 
served this  court  in  Price  y.  Taylor,  21  Md. 
365,  '-to  say  that  parties  plaintiff  could  al- 
ways have  the  right  to  dismiss  issues  with- 
out a  trial."  In  Pegg  v.  Warford,  4  Md.  385, 
It  was  held  that  the  orphans'  court  had  no 
power  to  revoke  an  Issue  which  had  been 
sent  to  the  superior  court  for  trial,  but  "that 
by  consent  of  the  parties  to  the  proceeding" 
the  issues  may  "be  abandoned  In  the  court 
»"    --ate 
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of  law  where  they  are  pending  for  trial,"  and 
others  may  be  framed  by  the  orphans'  court. 
If  It  be  true  that  the  right  to  dismiss  a  case 
is  not  unrestricted,  and  If  it  be  true  that  It 
requires  the  consent  of  the  parties  to  the 
proceeding  before  Issues  can  be  abandoned 
in  the  court  of  law,  then  there  can  be  no  ab- 
solute right  to  dismiss  a  part  of  the  case  or 
some  of  the  Issues  after  the  trial  of  the  whole 
of  the  questions  inyolved  has  commenced. 
A  trial  Is  commenced  when  the  Jury  has  been 
sworn.  Price  v.  State,  8  Gill,  295.  It  would 
be  subyersive  of  sound  policy  in  the  adminis- 
tration of  Justice  if  after  issues  have  been 
framed  to  determine  every  question  affecting 
the  validity  of  the  Instrument,  and  If,  after 
the  Jury  had  been  sworn  upon  those  Issues, 
the  plaintiff  were  at  liberty,  when  defeated  on 
part  of  those  issues,  to  dismiss  them  without 
allowing  the  defendant  to  have  a  binding 
verdict  in  his  favor  on  them.  And  this 
would  be  BO  because  the  defendant  Is  entitled 
to  bare  the  unsustained  grounds  of  attack  ef- 
fectually and  finally  disposed  of,  so  that  they 
may  not  be  reopened  again.  There  was  not 
a  particle  of  evidence  produced  to  show  that 
the  will  had  been  procured  by  fraud  or  by 
undue  influence,  and  the  prayers  so  instruct- 
ing the  Jury  should  have  been  granted,  not- 
withstanding the  order  filed  directing  a  dis- 
missal of  the  fourth  and  fifth  Issues.  And 
this  Is  also  true  of  the  third  and  sixth  issues, 
which  the  plaintiffs  attempted  to  dismiss 
after  the  Jury  had  been  sworn.  So  long  as 
any  of  the  Issues  remain  for  trial,  all  of 
them  remain,  and  none  of  them  can  be  dls^ 
missed  after  the  trial  has  commenced.  If  no 
evidence  be  offered  to  sustain  some  of  them, 
then  the  defendant  is  entitled  to  an  instruc- 
tion to  that  effect,  and  he  is  entitled  to  a  ver- 
dict in  his  favor  to  that  extent.  The  Issues 
having  been  made  up  by  the  orphans'  court, 
and  having  been  sent  to  a  court  of  law  for 
trial,  neither  side  to  the  contest  has  control 
of  them,  and  unless  they  are  disposed  of 
by  consent,  or  are  all  dismissed,  they  must 
be  tried,  and  part  of  them  cannot  be  with- 
drawn by  either  contestant.  The  rulings  In 
botli  the  thirty-ninth  and  first  exceptions 
must  consequently  be  reversed. 

We  have  now  to  consider  the  prayers  con- 
tained in  the  fortieth  bill  of  exceptions.  The 
plaintiffs  presented  22  and  the  defendant  7. 
The  court  granted  the  plaintiffs'  fifth,  sixth, 
seventh,  eighth,  eleventh,  seventeenth,  eight- 
eenth, nineteenth,  and  twenty-first,  and  re- 
fused the  other  13;  and  granted  the  defend- 
ant's first,  second,  fourth,  and  seventh,  but 
rejected  its  fifth  and  sixth,  though  giving 
one  of  its  own  in  lieu  of  the  latter.  The 
defendant's  third  prayer  does  not  seem  to 
have  been  acted  on.  Most  of  the  plaintiffs' 
granted  prayers  are  not  open  to  criticism, 
and  we  shall  only  notice  those  that  we  deem 
erroneons. 

The  eleventh  prayer  was  specially  except- 
ed to  on  the  ground  that  there  was  no  evi- 
dence to  show  that  Mr.  Berry  ever  had  been 


afflicted  with  any  mental  unsoundness  of  a 
permanent  and  continuing  nature.  The  le- 
gal proposition  embodied  in  the  prayer  Is 
correct.  In  snbstance,  it  Is  this:  If  the  Jury 
find  that  the  testator  was,  by  reason  of  men- 
tal incapacity,  incapable  of  making  a  valid 
will  at  any  time  prior  to  February  10,  1899, 
and  that  such  unsoundness  was  not  transi- 
tory, but  was  of  a  permanent  and  continuous 
nature,  then  the  burden  of  proving  that 
Mr.  Berry  was  of  sound  mind  when  the  will 
was  executed  was  on  the  defendant.  This 
prayer  was  taken  from  Etchlson  v.  Etcbison, 
53  Md.  353.  But  the  dlfllculty  Is  there  Is 
no  evidence  to  support  its  hyxwthesis.  The 
burden  of  proof  was  shifted  to  the  defend- 
ant, though  there  was  no  evidence  tending 
to  show  that  Mr.  Berry  had  ever  been  per- 
manently Insane.  The  presumption  of  san- 
ity must  be  overcome  by  those  who  allege 
Insanity;  but,  when  permanent  mental  in- 
capacity has  been  established,  the  party  set- 
ting up  the  will  must  show  that  at  the  time 
of  its  execution  the  testator  was  competent 
to  make  it  Taylor  v.  Creswell,  45  Md.  430. 
Because  of  the  lack  of  evidence  to  support 
the  hypothesis  of  the  prayer,  it  should  have 
been  rejected. 

The  seventeenth  prayer  was  erroneous. 
Its  vice  consists  in  this:  tliat  it  told  the 
Jury  the  opinions  of  the  subscribing  witness- 
es were  of  no  more  weight  than  the  opinions 
of  other  witnesses  of  equal  intelligence  and 
equal  knowledge  of  the  matters  as  to  wUcb 
the  subscribing  and  the  nonsnbscrlbing  wit- 
nesses testified.  This  places  the  testimony 
of  these  two  classes  of  witnesses  on  the  sub- 
ject of  mental  capacity  npon  precisely  the 
same  footing  as  to  value,  provided  the  non- 
subscribing  witnesses  were  equally  as  In- 
telligent as  the  subscribing  witnesses,  and 
possessed  equal  knowledge  of  the  matters 
as  to  which  each  class  had  respectively  testi- 
fied. The  proposition  thus  announced  Is 
manifestly  misleading.  It  entirely  eliminates 
all  consideration  of  the  credibility  of  the 
witnesses,  and  thus  authorizes  the  Jury  to 
attach  as  much  value  to  the  testimony  of  a 
witness  who  deserves  no  credit  as  to  the 
testimony  of  one  thoroughly  reliable,  if  both 
are,  though  not  equally  credible,  equally  In- 
telligent, and  possessed  of  equal  knowledge 
of  the  facts  to  which  both  testify.  Again, 
it  altogether  loses  sight  of  the  distinction 
which  the  law  makes  between  subscribing 
and  nonsubscribing  witnesses.  In  the  case 
of  Townsliecd  v.  Townshend,  7  Gill,  27,  this 
difference  Is  distinctly  pointed  out.  "It  is 
stated,"  says  the  court,  "by  the  elementary 
writers  upon  this  subject,  that  the  attesting 
witnesses  are  considered  in  the  law  as  pla- 
ced round  the  testator  to  protect  him  against 
fraud  in  the  execution  of  his  will,  and  to 
Judge  of  his  capacity,  •  »  »  and  It  Is 
their  duty  to  Inform  themselves  of  his  ca- 
pacity before  they  attest  his  will;  and  it 
is  on  this  ground  that  these  witnesses  are 
permitted  to  testify  as  to  the  opinions  they 
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formed  of  the  testator's  capacity  at  the  time 
of  executing  his  will.  And  It  Is  equally  tme, 
as  a  general  proposition,  that  the  mere  nak- 
ed opinions  of  these  persons,  not  occupying 
the  position  of  medical  men,  are  InadmlasU 
ble  In  reference  to  the  mental  capacity  of  a 
testator  whose  will  may  be  controverted." 
To  the  same  effect  Is  Williams  v.  Liee,  47 
Md.  32S.  The  seventeenth  prayer  falls  to 
observe  this  distinction,  and  should  not  have 
been  granted. 

The  eighteenth  prayer  ought  not  to  have 
been  granted,  because  it  was  misleading. 
Prayers  calling  attention  to  and  emphasizing 
certain  Items  of  proof,  as  tending  to  prove 
certain  facts,  hare  been  frequently  condemned 
by  this  court  This  instruction  gives  prom- 
inence to  the  opinions  of  the  medical  experts, 
and,  while  it  does  not  specifically  say  that 
those  opinions  tend  to  prove  incapacity,  yet, 
by  directing  the  Jury  t»  consider  them  in 
connection  with  all  the  other  evidence,  the 
Jury  may  well  have  supposed  that  they  were 
required  to  be  controlled  by  those  opinions 
If  Ihey  credited  the  facts  on  which  the  opin- 
1<MU  purport  to  be  founded,  even  though  the 
Jury  might  not  concur  in  those  opinions  or 
believe  them  to  be  sound.  "The  court,  In 
ruling  the  evidence  admissible  on  a  general 
offer,  allows  it  to  be  considered  and  weighed 
for  all  the  legitimate  purposes  of  the  case, 
and  its  force  and  bearing,  as  means  of  prov- 
ing any  particular  fact  in  contest,  is  exclu- 
sively for  the  Jury."  Johns  v.  Marsh,  52 
Md.  3S7.  Besides,  the  opinions  given  by  the 
experts  and  excepted  to  being  inadmissible, 
the  prayer  could  not  be  correct. 

Because  of  the  errors  pointed  out,  the  rul- 
ings in  all  the  bills  of  exception,  other  than 
the  rulings  in  the  thirteenth  and  fourteenth, 
and  other  than  some  of  the  rulings  on  the 
prayers  in  the  fortieth  exception,  must  be 
reversed,  and  a  new  trial  must  be  awarded. 
Ruling^  reversed  as  above  specified,  and  new 
trial  awarded. 


McCARTY  V.  HARRIS. 

(Court    of    Appeals    of    Maryland.    June    12, 
1901.) 

BILLS    AND    NOTES— ACCOMMODATtON    NOTE— 

LIABILITT— INaTRUCTIONS— RBFUSAI^ 

ACCOUNT    STATBD. 

1.  Where  a  suit  was  instituted  by  an  admin- 
istrator on  notes  executed  to  his  intestate  by  de- 
fendant, and  the  evidence  as  to  whether  the 
notes  were  executed  for  money  loaned  defend- 
ant or  for  accommodation  to  enable  the  in- 
testate to  raise  money  to  prosecute  a  joint  en- 
terprise of  himself  and  defendant  was  conflict- 
ing, it  was  proper  to  charge  that,  if  no  money 
was  due  by  the  defendant  to  the  intestate,  or 
that,  if  the  notes  were  accommodation  notes, 
given  to  raise  money  for  the  intestate's  own 
use,  or  for  use  in  some  enterprise  in  which  both 
parties  were  interested,  plaintiff  could  not  re- 
cover. 

2.  Where  the  charges  given  by  the  court  of 
Its  own  motion  were  correct,  and  covered  the 
whole  case,  the  fact  that  the  court  refused  the 
charges  ti  botk  partie*  will  not  Justify   r*- 


▼ersing  the  judgment,  aotwithataadhig  soma  of 
the  requested  instructions  were  proper. 

S.  Where  plaintiff's  action  was  founded  on 
an  account  stated  between  plaintiff  and  defend- 
ant, a  charge  that  plaintiff  could  not  recover, 
because  there  was  no  evidence  of  an  account 
stated  between  plaintiff's  intestate  and  his  per- 
sonal representatives  and  defendant,  was  prop- 
erly refused. 

Appeal  from  Baltimore  city  court;  Albert 
Ritchie,  Judge. 

Action  by  John  F.  Harris,  as  administrator 
of  Benjamin  a  Harris,  against  William  F.  M. 
McCarty.  From  a  Judgment  in  favor  of 
plaintiff,  defendant  appeals.     Affirmed. 

Argued  before  McSHBRRY,  C.  J.,  and 
BRISCOE,  FOWLER.  PBARCB,  and 
SCHMUCKER,  JJ. 

Samuel  S.  Boggs,  for  appellant  David  & 
Briscoe,  for  appellee. 

McSHERRY,  C.  J.  Suit  was  teougtat  by 
the  administrator  of  Benjamin  6.  Harris 
against  William  F.  McCarty  on  certain  prom- 
issory notes  made  by  the  latter,  and  payable 
to  the  plaintiff's  decedent  The  defendant 
pleaded  "never  promised,"  "never  Indebted," 
and  also  specially  that  the  notes  sued  on  had 
been  given  by  the  defendant  to  Benjamin  6. 
Harris  while  Harris  and  the  defendant  were 
co-partners,  and  that  the  notes  had  relation 
to  a  partnership  transaction,  which  has  not 
yet  been  consummated,  inasmuch  as  the  af- 
fairs of  the  partnership  have-  not  been  ad- 
Justed.  Issue  was  Joined  on  the  first  and 
second  pleas.  The  third  plea  was  traversed, 
and  upon  this  traverse  an  issue  was  framed. 
The  case  then  went  to  trial.  The  signature 
to  the  notes  was  proved  to  be  hi  the  hand- 
writing of  the  defendant,  though  that  was 
unnecessary,  because  the  pleadings  did  not 
put  that  fact  in  issue  (Code,  art  75,  |  23, 
snbsec.  108),  and  considerable  evidence  was 
adduced  tending  to  show  that  the  Intestate 
and  the  defendant  had  been  Jointly  engaged 
In  an  enterprise,  and  that  these  notes  had 
relation  to,  and  were  the  outgrowth  of.  that 
venture.  There  was  also  evidence  tending 
to  show  that  the  notes  had  no  connection 
wllh  the  alleged  partnership  at  all,  bat  con- 
cerned individual  transactions.  In  this  state 
of  the  evidence,  prayers  founded  on  tbrse 
contrary  theories  were  presented.  The  Balti- 
more city  court  rejected  all  the  prayers  on 
both  Bides,  and  gave  the  following  instme- 
tkms  of  Its  own.  "If  the  Jury  believe  that  the 
promissory  notes  sued  on  were  given  by  the 
defendant  to  Benjamin  O.  Ebirrls,  the  de- 
cedent, for  money  due  to  said  Harris  by  him, 
or  for  money  lent  by  said  Harris  to  defend- 
ant then  the  plaintiff  is  entitled  to  recover. 
But,  if  the  Jury  believe  that  no  money  was 
due  by  the  defendant  to  said  Harris,  and 
that  said  notes  were  accommodatloa  paper, 
given  to  said  Harris  In  order  that  he  might 
raise  money  on  them  for  his  own  purposes, 
or  for  some  enterprise  In  which  both  were 
Jointly  interested,  then  the  plaintiff  is  not  en- 
titled to  recover."     To  tto  retaul  af  the 

Digitizedby  VjOOy  It 


MdO 


TBAYEBS  T.  WALLACB. 


415 


court  to  grant  tbe  prayers  ot  tbe  defendant 
iiui  latter  excepted;  but  It  la  not  at  all  clear 
vhetber  lie  also  excepted  to  the  giving  of  the 
iDstructlons  which  tbe  court  Bubatituted  for 
all  the  prayers.  The  only  bill  of  exceptions 
in  the  record  states  that  "the  court  rejected 
each  and  all  of  the  said  prayers  which  were 
ofTered  by  defendant,  and  gare  Instructions 
hi  lien  of  said  prayers;  to  all  of  which  re- 
jection and  modification  of  said  prayers  so 
offered  by  the  defendant,  and  each  and  every 
of  tliem,  the  defendant  excepted,"  eta  The 
defendant's  prayers  were  not  modified  by  the 
court,  bat  were  rejected,  and  there  Is  not  a 
Bpedfic  exception  to  the  instruetlona  given  by 
the  ooort.  It  is  apparent  that  the  wliole  law 
of  the  case  was  fairly  submitted  to  the  Jury 
hy  the  instructions  which  the  court  gave.  It 
was  competent  for  the  court  to  reject  all  tbe 
prayers  offered,  and  grant  instructions  to  the 
Jury  in  its  own  language;  and,  where  these 
are  correct,  and  cover  the  whole  ground,  the 
Judgment  will  not  be  reversed,  even  though 
some  of  the  rejected  prayers  might  property 
have  been  granted.  Railroad  Co.  v.  Hiirper, 
29  Md.  330.  £very  disputed  question  of  fact 
was  left  to  the  Jury.  They  were  told,  if  no 
money  was  due  by  the  defendant  to  tbe  in- 
testate, or  if  the  notes  were  accommodation 
Dotes  given  to  raise  money  for  the  intestate's 
own  use,  or  for  use  In  some  enterprise  in 
which  both  the  Intestate  and  tbe  defendant 
were  interested,  then  tbe  plaintiff  was  not 
entitled  to  recover.  It  became,  then,  tbe 
duty  of  the  jury  to  determine  what  were  the 
facts,  and  they  have  done  so.  It  Is  not  wlth- 
bi  our  province  to  Inquire  whether  their  con- 
clusion was  right  or  wrong.  We  cannot  re- 
view the  evidence,  or  decide  whether  tbe  ver- 
dict was  In  consonance  with  It  or  not.  The 
rejected  prayers,  except  ihe  fourth,  contain- 
ed no  legal  proposition  that  is  not  included  in 
tbe  .instructions  which  were  given;  and 
therefore  the  refusal  of  the  court  to  grant 
tbo«e  prayers  caused  the  defendant  no  injury. 
Tbe  fourth  prayer  was  faulty.  It  relates  to 
tbe  sixth  coimt  of  the  narr.  The  sixth  count 
was  Itself  defective,  as  were,  In  fact,  all  the 
common  counts.  The  sixth  count  declared 
for  money  payable  by  the  defendant  to  the 
plaintiS  for  money  found  to  be  due  from  tbe 
defendant  to  the  plaintiff  on  accounts  stated 
between  them.  The  fourth  prayer  aslied  an 
iDstructlon  that  the  plaintiff  could  not  recov- 
er on  the  sixth  count  because  there  was  no 
evidence  In  the  case  that  there  ever  was  any 
account  stated  between  Benjamin  (i.  Harris 
and  his  personal  representatives  and  the  de- 
fendant The  sixth  count  was  founded  on 
an  account  stated  between  the  plalntifT  and 
defendant  (not  between  plaintiff's  intestate 
and  tbe  defendant),  while  the  prayer  relates 
to  an  account  stated  between  the  decedent 
and  his  personal  representatives  on  the  one 
band  and  the  defendant  on  tbe  other.  As  we 
find  no  error  in  the  rejection  of  the  defend* 
ant'g  prayers,  and  none  in  the  instructions, 
which  clearly  and  concisely  laid  before  the 


Jury  the  whole  law  of  the  oase,  there  is  noth- 
ing further  to  be  said,  and  the  Judgment  will 
be  affirmed,  with  costs.  It  la  so  ordeired. 
Judgment  aflBrmed,  with  coata. 


TRAVBRS  V.  WALLACE  et  al. 
(Court    of    Appeals    of    Maryland.    Jon*    12, 

1801.) 
WILLS-CONSTRUCTION— REMAINDERS  —  RCLB 
IN  SHELLEY'S  CASHi— DBVISB  OVER— VALID- 
ITY—JUDGMENT— RES  ADJUDICATA— SALB  OF 
PROPERTY— PROCEEDS  —  PAYMENT  —  TRUS- 
TEE'S LIABILITY. 

1.  \Vbere  an  estate  is  devised  to  a  daughter, 
remaindei-  to  the  heirs  of  her  body  lawfully  ba- 
Kotten,  tbe  daughter  acquires  the  fee  without 
regard  to  the  intention  of  the  testator. 

2.  Where  an  estate  is  devised  to  a  danehter, 
remainder  to  the  heirs  of  her  body  lawfully  be- 
gotten, an  additional  clause  that,  on  the  fail- 
ure of  such  issue  at  the  death  of  the  daughter, 
the  property  shall  go  to  another,  does  not  pre- 
vent the  estate  from  vesting  in  fee  in  the 
daughter,  under  the  role  in  iiheUey's  Case. 

3.  Where  a  devisee  takes  a  fee  under  tbe  rule 
in  Shelley's  Case,  a  devise  over,  in  case  of  fail- 
ure of  issue  of  the  original  devisee,  is  invalid. 

4.  A.  acquired  property  in  fee,  under  the  rule 
in  Shelley's  Case,  by  will  devising  the  real  es- 
tate to  her,  remainder  to  her  heirs ;  but  it  also 
contained  an  invalid  provision  that  the  property 
should  pass  to  another  in  case  A  died  withont 
issue.  A  bill  was  filed  for  the  sale  of  the  prop- 
erty which  did  not  ask  for  a  construction  of 
the  will,  though  it  was  set  out  and  described 
as  one  giving  a  life  estate  to  A.  The  decree 
directed  the  sale  of  the  lands,  and  that  the 
proceeds  should  be  held  by  a  trustee  until  it 
was  determined  whether  A.  died  without  issue, 
though  the  decree  did  not  state  that  A.  only 
had  a  life  interest  in  the  property.  Held  not 
an  adjudication  that  A  only  took  a  life  inter- 
est under  the  will,  and  thus  render  tbe  trustee 
liable  to  the  heirs  for  tbe  proceeds  of  the  sale^ 
which  be  paid  to  A. 

Appeal  from  circuit  court,  Dorchester  coun- 
ty; Henry  Lloyd,  Judge. 

Suit  by  Levi  D.  Travers,  as  trustee,  against 
James  Wallace  and  another,  as  executors 
of  the  estate  of  Annie  B.  Wallace,  and  oth- 
ers, for  an  accounting.  From  a  decree  hi 
favor  of  the  defendants,  plaintiff  appeals. 
Affirmed. 

Argued  before  McSHERRY,  0.  J.,  and 
BRISCOE,  FOWLER,  BOYD,  PBAB(3B,  and 
SCHMUCKER,  JJ. 

John  P.  Poe  and  S.  T.  Milbonme,  for  ap- 
pellants. Clement  Sulllvane  and  Geo.  R. 
Gaither,  for  appellee. 

McSHERRY,  a  J.  In  184S  Hooper  Raw- 
leigh  executed  a  last  will  and  testament, 
which  was  admitted  to  probate  in  1846.  By 
tbe  fifth  item  of  the  will  the  following  pro- 
vision was  made:  "I  give  and  devise  unto 
my  daughter  Sarah  Hooper  and  her  mother, 
Eliza,  to  my  daughter  two-thirds  and  her 
mother  one-third,  during  her  widowhood  or 
their  natural  life,  and  then  to  the  heirs  ot 
my  daughter  Sarah  Hooper  lawfully  begotten 
of  her  body,  and,  for  want  of  soch  issoe 
living  at  the  time  of  my  said  daugbter'a 
death,  then  to  go  to  WiUiam  H.  H.  and  Sn- 
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sannah  Rawleigh,  her  brother  and  sister, 
the  following  lands,  subject  to  an  annuity  of 
thirty-five  dollars,  hereafter  mentioned:  All 
that  part  and  parcel,"  etc.  During  her  mi- 
nority Sarah  Rawlelgh  married  John  L. 
Thomas.  Later  on  a  son  was  bom,  and  was 
named  Herman  L.  Thomas.  In  October, 
1854,  John  L.  Thomas,  as  next  friend  of 
Sarah  Rawlelgh  Thomas,  his  wife,  who  was 
BtlU  under  21  years  of  age,  filed  a  bill  on 
the  equity  side  of  the  circuit  court  for  Dor- 
chester county  against  Sarah  R.  Thomas, 
Herman  L.  Thomas,  their  infant  son,  and 
William  H.  H.  Rawlelgh  and  Susannah  Raw- 
lelgh, who  were  also  Infants,  but  Eliza  Raw- 
lelgh, the  widow  of  the  testator,  was  not 
made  a  party  to  the  proceeding.  In  this  bill 
It  was  averred  that  two-thirds  of  the  land 
mentioned  in  the  fifth  Item  of  Hooper  Raw- 
leigh's  win  had  been  devised  to  Sarah  Raw- 
lelgh (then  Sarah  Rawlelgh  Thomas)  during 
her  natural  life,  "and  then  In  fee  to  her 
issue  living  at  the  time  of  her  death,  and, 
for  want  of  an  Issue  so  living  at  the  time 
of  her  dea'th,  then  to  William  H.  H.  Raw- 
lelgh and  Susannah  Rawlelgh,  as  by  refer- 
ence to  said  last  will  and  testament  will 
more  fully  appear,  and  the  same  Is  here- 
with exhibited,  and  prayed  may  be  consid- 
ered as  a  part  of  the  blU."  The  biU  then 
charged  that  It  would  be  for  the  interest 
and  advantage  of  all  the  parties  to  the  suit 
that  the  "real  estate  be  sold,  and  the  fund 
arising  from  the  sale  thereof  be  Invested  In 
some  more  productive  fund,  and  divided 
among  the  parties  Interested,  In  due  propor- 
tion of  law."  A  decree  was  in  due  course 
signed,  ordering  a  sale,  and  Col.  James  Wal- 
lace was  appointed  trustee  to  make  the  sale. 
In  December,  1854,  and  in  March,  1855,  Ool. 
Wallace  made  sales  of  the  lands,  and  subse- 
quently reported  the  sales  to  the  court,  and 
the  report  was  thereafter  finally  ratified  and 
confirmed  in  July  of  the  year  last  named. 
Later  on  the  auditor  stated  two  accounts. 
In  one  he  allowed  Sarah  Rawlelgh  Thomas 
a  certain  proportion  of  the  proceeds  of  sale 
on  the  theory  that  she  had  only  a  life  estate 
In  the  lands  under  the  will  of  her  father, 
and  the  balance  of  the  proceeds  he  audited 
to  Herman  L.  Thomas,  the  Infant  son  of 
Mrs.  Thomas,  and  to  such  other  issue  of 
Sarah  Thomas  as  might  be  living  at  her 
death,  and,  if  no  issue  were  then  living, 
then  to  William  H.  H.  and  Susannah  Raw- 
lelgh. In  the  other  account  the  auditor  dis- 
tributed to  Sarah  Thomas  the  entire  net  pro- 
ceeds of  the  sales,  subject  to  the  payment  of 
an  annuity  of  $12.50  per  annum  to  Susannah 
Rawlelgh,  and  subject,  also,  to  the  contin- 
gencies provided  for  in  Hooper  Rawlelgh's 
will.  This  latter  account  was  ultimately  rat- 
ified and  confirmed,  and  In  the  order  of  rati- 
fication the  trustee.  Col.  Wallace,  was  direct- 
ed to  invest  hi  mortgage  or  on  judgment 
the  funds  awarded  to  Sarah  Thomas,  "for 
the  use  of  the  parties,  to  abide  the  contln- 
gcnciea  mentioned  in  the  will   of  Hooper 


Rawleigh,  and  to  pay  over  to  her  during 
her  life  the  Interest  of  the  said  fund  annual- 
ly, as  the  same  shall  accrue."  In  execution 
of  this  direction  the  trustee,  on  the  18th  of 
March,  1856,  "advanced  and  let  out  to"  John 
L.  Thomas  and  Sarah  Thomas  the  whole  of 
the  net  proceeds  of  sale,  and  took  from  them 
a  mortgage  to  secure  the  repayment  of  the 
fund,  In  the  event  of  Its  becoming  repayable 
under  any  of  the  contingencies  mentioned  In 
the  fifth  clause  of  Hooper  Rawlelgh's  wilt. 
In  1868,  Mrs.  Thomas  bought  out  the  sup- 
posed contingent  Interest  of  her  sister  Susan- 
nah, and  this  fact  was  reported  to  the  court 
by  the  trustee.  Thereupon— that  is,  on  De- 
cember 24,  1858— an  order  was  passed  direct- 
ing the  trustee  to  release  the  mortgage  of 
March  18th,  and  to  pay  over  to  Sarah  Thom- 
as, free  from  all  contingency,  one  half  of  the 
fund  secured  by  said  mortgage,  and  to  in- 
vest the  other  half  In  some  mortgage  or  Judg- 
ment binding>upon  real  estate,  "to  abide  the 
contingencies  provided  in  the  last  will  and 
testament  of  Hooper  Rawleigh  and  the  fu- 
ture order  of  (the)  court,  and  pay  over  an- 
nually to  said  Sarah  during  her  natural  life 
the  Interest  of  the  residue  of  said  fund  as 
the  same  shall  accrue."  When  this  order 
was  passed  Mrs.  Thomas  was  In  the  posses- 
sion of  the  whole  of  the  proceeds  of  the 
sales,  they  having  been  paid  over  to  her 
in  March,  1866,  as  the  recitals  In  the  mort- 
gage of  that  date  distinctly  show.  Under 
the  authority  given  by  the  order  of  Decem- 
ber 24th,  the  trustee  released  the  mortgage 
made  by  Thomas  and  wife,  and  took  from 
Eliza  Rawlelgh  a  mortgage  for  one-half  of 
the  net  proceeds  of  sale.  This  mortgage  was 
to  be  void  if  the  mortgagor,  who  was  the 
mother  of  Mrs.  Thomas,  should  pay  to  Ool. 
Wallace,  for  the  use  and  benefit  of  William 
H.  H.  Rawlelgh,  the  sum  named  therein,  in 
the  event  of  Mrs.  Thomas  dying  without 
issue.  This  was  the  last  step  taken  In  the 
case  until  1889.  Mrs.  Thomas  died  in  Jan- 
uary, 1888.  Eliza  Rawlelgh,  widow  of  Hoop- 
er Rawlelgh,  died  in  April,  1866,  and  OoL 
Wallace,  the  trustee,  died  In  February,  1887. 
On  January  24,  180»,  Herman  L.  Thomas, 
the  son  of  Sarah  Thomas,  and  several  other 
persons  who  are  the  children  of  a  deceased 
daughter  of  Mrs.  Thomas,  filed  a  petition  In 
the  original  equity  case,  wherein,  45  years 
before,  OoL  Wallace  had  been  appointed  trus- 
tee, and  in  that  petition  the  death  of  Sarah 
Thomas  and  of  Ool.  Wallace  was  stated,  and 
the  appointment  of  a  new  trustee  was  asked 
for.  In  September,  1880,  the  appellant,  who 
had  been  appointed  trustee  In  the  place  of 
Col.  Wallace,  as  requested  in  the  i>etlt]on 
Just  referred  to.  Hied  the  bill  now  before 
us,  and  filed  It  against  the  heirs  at  law  and 
legatees  of  Col.  Wallace.  In  the  bill  it  was 
alleged  that  Ool.  Wallace  had  failed  to  ad- 
minister the  trust,  and  his  heirs  at  law  and 
legatees  were  called  on  to  account  to  the 
new  trustee  for  the  funds  which  had  gone 
into  the  hands  of  CoL  Wallace  opon  the  sale 
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by  him,  In  1851-65,  of  fhe  real  estate  bere- 
tofore  mentioned.  The  defendants  demurred 
to  the  bill.  The  circuit  court  for  Dorchester 
county  sustained  the  demurrer  and  dismissed 
the  bill,  and  from  that  decree  the  pending 
appeal  was  taken  by  the  new  trustee. 

There  are  two  alternative  grounds  upon 
which  relief  is  sought  in  this  proceeding  by 
the  new  trustee  against  the  heirs  and  leg- 
atees of  Ool.  Wallace.  One  is  that  Mrs. 
Thomas  toolc  merely  a  life  estate  in  the  land 
disposed  of  by  the  fifth  clause  of  her  father's 
will,  with  contingent  remainders  over  to  her 
children,  followed  by  an  executory  devise  In 
favor  of  her  brother  and  sister;  and  that, 
therefore,  CoL  Wallace  had  no  authority  to 
turn  over  to  her  the  proceeds  of  sales  that 
had  been  received  by  him.  He,  however, 
having  turned  over  to  her  those  proceeds 
without  providing  an  adequate  security  for 
their  repayment  upon  the  death  of  Mrs. 
Thomas,  it  is  maintained,  became  liable  to 
the  trust  estate  to  restore  the  funds,  and, 
being  now  dead,  his  heirs  and  legatees  are 
bound  to  malce  good  the  loss.  The  other  al- 
ternative U  that  even  If,  under  a  correct  In- 
terpretation of  the  will  of  Hooper  Bawleigh, 
his  daughter,  Mrs.  Thomas,  toolE  an  estate 
In  fee,  yet  the  construction  placed  upon  the 
will  by  the  circuit  court  for  Dorchester  coun- 
ty. In  the  proceedings  Instituted  in  1854,  and 
hereinbefore  alluded  to,  restricted  her  to  a 
life  estate;  and  that  this  construction,  never 
having  been  reversed,  must  stand  as  the  law 
of  the  case,  and  Is  conclusively  binding  on 
all  parties  and  privies,  and  therefore  that  the 
heirs  and  legatees  of  the  former  trustee  are 
bound  to  make  good,  out  of  the  property 
and  assets  received  by  them,  the  funds  which 
Col.  Wallace  should  have  preserved  for  the 
benefit  of  the  children  of  Mrs.  Thomas.  If 
either  of  these  alternatives  be  well  founded, 
then  Col.  Wallace  erred  In  paying  over  the 
funds  to  Mrs.  Thomas.  It  consequently  be- 
comes necessary  to  examine  both  alterna- 
tives. If  boin  be  untenable,  then  the  decree 
appealed  against  must  be  affirmed,  without 
reference  to  other  questions  that  have  been 
raised  and  discussed. 

First,  then,  what  estate  did  Mrs.  Thomas 
take  under  the  will  of  her  father?  It  Is  a 
settled  and  Inflexible  rule  of  property,  so 
llrmly  Imbedded  in  our  Jurisprudence  as  to 
be  beyond  modification  or  repeal,  except  by 
legislative  enactment,  that  when  a  person 
takes  an  estate  of  freehold,  legally  or  equi- 
tably. Ander  a  deed,  will,  or  other  writing, 
and  In  the  same  instrument  there  is  a  limi- 
tation, by  way  of  remainder,  either  with  or 
without  the  interposition  of  another  estate, 
of  an  Interest  of  the  same  legal  or  equitable 
quality,  to  his  heirs,  or  heirs  of  his  body,  as 
a  class  of  persons  to  take  in  succession  from 
generation  to  generation,  the  limitation  to 
the  heirs  entitles  the  ancestor  to  the  whole 
esTate.  1  Prest  263.  This  doctrine  is  called 
the  "rale  In  Shelley's  Case"  (1  Coke,  104). 
It  has  nothing  to  do  with  the  testator's  to- 
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tentlon.  It  Is  a  rule  of  property,  and  over- 
rides the  Intention.  In  fact,  wherever  appli- 
cable. It  may  be  said  that  It  disregards  the 
Intention  altogether;  for,  while  the  inten- 
tion may  confessedly  have  been  to  give  but 
a  life  estate,  the  rule  converts  that  life  es- 
tate Into  a  fee  by  treating  the  terms  of  the 
gift  over  to  the  heirs  as  a  limitation  of  the  . 
estate,  and  not  as  words  of  purchase.  Now, 
the  gift  under  the  fifth  claute  of  Hooper 
Rawleigh's  wiU  falls  squarely  within  the 
rule.  The  devise  was  to  Sarah,  the  daughter, 
for  life,  with  remainder  to  the  heirs  of  her 
body  lawfully  begotten.  This  created  an  es- 
tate In  fee  tall  In  the  daughter,  which,  by 
force  of  our  statute  to  direct  descents,  was 
converted  Into  an  estate  In  fee  simple,  unless 
the  subsequent  words  employed  In  the  effort 
to  create  an  executory  devise  in  favor  of 
William  and  Susannah  prevent  the  rule  from 
applying.  These  words  are:  "And  for  want 
of  such  issue  living  at  the  time  of  my  said 
daughter's  death,  then  to  go  to"  William  and 
Susannah,  her  brother  and  sister.  If  the 
word  "issue"  modifies  the  meaning  of  the  an- 
tecedent word  "heirs,"  so  as  to  make  the  lat- 
ter a  designation  of  certain  persona  as  a  root 
from  whom  the  inheritance  is  to  emanate, 
then  the  word  "heirs"  Is  not  a  word  of  limi- 
tation, but  a  word  of  purchase,  and  the  rule 
has  no  application.  "The  word  'issue'  Is  one 
of  doubtful  import.  Its  legal  sense  is  one  of 
very  general  siguiflcation,  and  Includes  all 
persons  having  a  common  ancestry.  Its  true 
Interpretation  must  be  found  from  the  con- 
nection In  which  It  is  used.  It  may  be  used 
in  the  sense  of  heirs,  and  If,  from  Its  con- 
nection and  association  with  woras  of  refer- 
ence, It  is  plain  that  it  is  used  In  that  sense, 
it  must  be  so  taken."  Thomas  v.  Higgins, 
47  Md.  430.  The  sense  In  which  the  word 
"Issub"  is  used  in  the  fifth  clause  of  Hooper 
Rawleigh's  will  is  perfectly  obvious.  The 
gift  was  made  to  the  daughter  for  life,  and 
then  to  the  "heirs  of  her  body  lawfully  be- 
gotten." For  want  of  "such  issue,"— that  Is 
to  say,  for  want  of  heirs  of  her  body  law- 
fully begotten,— the  attempted  devise  over  to 
the  brother  and  sister  was  made.  The  word 
"such"  preceding  the  word  "Issue"  immls- 
takably  relates  back  to  the  word  "heirs"  of 
the  daughter  lawfully  begotten  of  her  body, 
because  there  Is  no  other  antecedent  to 
which  it  is  or  can  be  referable.  "Such"  Is 
equivalent  to  "of  that  kind,"  and  If  this 
synonym  of  "such"  be  read  In  Its  stead  the 
clause  would  stand,  "and  for  want  of  that 
kind  of  Issue  living,"  etc.  That  kind  of  Is- 
sue would  Indicate  the  kind  previously  men- 
tioned, and  the  kind  previously  mentioned 
are  heirs  of  the  body  lawfully  begotten.  It 
Is  manifest,  then,  that  the  word  "Issue"  is 
restricted  by  the  adjective  "such"  to  the 
antecedently  mentioned  heirs  of  the  body, 
and,  this  being  so,  there  is  nothing  in  the 
clause  to  prevent  the  rule  In  Shelley's  Case 
from  being  operative,  unless  the  attempt  to 
limit  the  estate  over  to  the  brother  and  sis- 
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cer  should  hare  that  effect.  When  the  testa- 
tor said,  "and  for  the  want  of  Buch  Issne 
llTlng  at  the  time  of  my  said  daughter's 
death,"  he  must,  In  legal  contemplation,  be 
held  to  hare  meant  In  default  of  such  Issue 
of  the  daughter  living  at  her  death,  who  may 
be  regarded  as  described  by  the  preeeding 
Words,  "heirs  of  my  daughter  •  •  •  law- 
fully begotten  of  her  body."  As  it  Is  obrl- 
ous  that  all  persons  who  would  answer  the 
description  of  heirs  of  the  daughter  would 
be  entitled  to  the  estate  before  the  devise 
over  to  the  brother  and  sister  could  take 
effect,  it  was  essential  that  the  daughter 
should  take  an  estate  tail;  and,  taking  an 
estate  tail,  the  devise  over  necessarily  failed, 
because  the  statute  converted  the  estate  tall 
into  an  estate  In  fee.  Simpers  v.  Simpers, 
15  Md.  160;  Thomas  v.  Higgins,  47  Md.  439; 
Dickson  T.  Satterfleld,  63  Md.  817. 

Secondly,  there  remains  the  secodd  alter- 
native, namely,  did  the  circuit  court  for  Dor- 
chester county  construe  the  will  to  confer 
but  a  life  estate  upon  Mrs.  Thomas?  It  la 
apparent  that  the  bill  filed  for  a  sale  of  the 
devised  land  did  not  ask  for  a  construction 
of  the  will,  and  no  decree  was  passed  placing 
an  interpretation  upon  it,  or  declaring  what 
estate  Mrs.  Thomas  took.  The  object  of  the 
bill  specifically  was  to  procure  a  decree  for 
the  sale  of  the  land,  so  that  the  proceeds 
might  be  invested.  Olie  court  was  not  called 
upon,  and,  upon  appellant's  own  theory,  could 
not  have  been  asked,  to  construe  the  will 
at  that  period  of  time.  Wahl  v.  Brewer,  80 
Md.  237,  30  Atl.  664.  It  Is  true,  aa  already 
observed,  that  the  bill  stated  that  the  will 
gave  Mrs.  Thomas  a  life  estate,  with  re- 
mainder to  her  issue  in  fee;  but  it  exhibited 
the  will  in  conjunction  with  that  averment. 
If  the  statement  of  the  bill  be  treated  as  a 
statement  of  the  legal  effect  of  the  will,  then 
it  was  an  inaccurate  statement;  but,  if  It  be 
regarded  as  merely  a  recital  of  the  language 
of  the  will,  then,  though  not  strictly  correct, 
it  was  not  an  averment  of  its  legal  effect. 
There  was  obviously  a  misapprehension  on 
the  ilart  of  the  draftsman  of  the  bill  as  to 
what  estate  bad  been  given  to  Mrs.  Thomas. 
Taking,  as  we  hold  she  did  take,  an  estate 
In  fee  simple  In  the  land,  under  the  rule  in 
Shelley's  Case,  and  by  virtue  of  our  statute, 
she  was  entitled  to  the  funds  arising  from 
the  sales  of  the  real  property.  But  there 
seems  to  have  been  some  notion  that  there 
was  a  valid  devise  over  to  her  brother  and 
sister,  and  therefore  the  funds  were  directed 
to  be  invested  to  await  the  happening  of 
what  were  called  the  "contingencies  named 
in  the  will."  This  action  was  erroneous,  but 
It  did  not  constitute  an  interpretation  of  the 
will  in  such  a  way  as  to  alter  us  real  mean- 
ing, or  to  cut  down  her  estate  in  fee  to  one 
for  life.  There  is  nothing  in  the  record  to 
show  that  the  court  ever  declared  by  decree 
or  order  that  Mrs.  Thomas  took  but  a  life 
estate,  and  It  would  be  stretching  the  doc- 
trine of  res  adjudlcata  to  a  most  unreason- 


able extent  if  -we  were  to  bold  that  what  waa 
done  with  re^tect  to  the  investment  and  re- 
investment of  tbe  funds  amounted  to.  or  In- 
ferentiaily  included,  «n  adjudication  that  she 
■liad  taken  merely  a  life  estate  In  the  prop- 
erty. If  infeEenees  are  to  be  anpealed  to, 
tiK7  all  point  in  the  opposite  direction.  The 
rejection  of  the  audit  wliich  was  stated  upon 
the  theory  that  Mrs.  Thomas  haa  only  a  life 
estate,  and  the  ratification  of  the  one  which 
was  foanded  on  the  postulate  that  she  was 
entitled  to  the  whole  fund,  are  circumstances 
totally  at  variance  with  the  suggestion  that 
the  couM  had  actually  determined  tliat  the 
extent  of  her  Intarcst  was  merely  as  life  ten- 
ant. The  order  of  December  24th,  directing 
an  ittveatmeut  of  oae-taalf  of  the  fund  to 
abide  the  oontlngBncles  provided  in  tfae  will 
•nd  to  abide  the  future  order  of  the  court 
Is  not  consistent  with  a  final  adjudication. 
definitely  mttllng  her  rights.  All  the  pur- 
chase money  arising  from  the  sales  made 
nearly  a  half  century  ago  was  turned  over 
by  CoL  Wallace  to  Mrs.  Thomas.  She  was 
entitled  to  receive  it  It  belonged  to  her. 
After  the  lapse  of  so  many  years,  and  after 
the  death  of  all  the  parties  to  the  original 
transaction,  the  son  and  grandchildren  of 
Mrs.  Thomas  noiw  demand,  from  the  heirs 
and  legatees  of  the  deceased  trustee,  that  this 
same  fund  be  paid  over  to  them,  not  because 
it  veally  b^ongs  to  them  under  the  will  of 
Hooper  Rawleigh,  but  becauae.  according  to 
their  contention,  the  legal  effect  of  certain 
orders,  passed  a  long  while  ago,  was  a  con- 
struction of  the  vrlU,  and  which,  though  an 
erroneous  construction,  awarded  to  them  that 
which  did  not  belong  to  them.  As  we  find 
nothing  in  t£e  record  to  show  that  the  court 
ever  adjudged  what  estate  Mrs.  Thomas  took 
nnder  her  father's  will,  there  to  nothing  to 
Indicate  tJaat  it  placed  any  Interpretation  on 
the  will  at  all.  Tliere  Is  nothing,  then,  in  the 
old  equity  proceedings,  to  prevent  the  helis 
and  legatees  of  Col.  Wallace  from  relying  on 
the  rule  in  Shelly B  Oase.  The  demurrer  to 
the  bill  was,  in  our  opinion,  properly  sus- 
tained, and  the  dacrae  appealed  against  will 
be  affirmed,  with  costs.  Decree  affirmed, 
with  costs  .above  and  below. 


0AKB8  T.  MAINE  OONT.  R.  CX). 

(Supreme  Judicial  Court  of  Maine.    Feb.  28, 

IMl.) 

WRONOFUl,    DEATH— DAMAGBS—BVTDBNCB. 

1.  In  an  action  under  St.  1801,  c.  124^  to  re- 
cover damages  for  the  death  of  a  person  "caused 
by  the  wron^ul  act,  neglect,  or  default"  of  an- 
other, the  earning  capacity  of  the  deceased,  in- 
eluding  not  only  physical  ability  to  labor,  but 
the  probabilities  of  ebtaining  profitable  employ- 
ment, is  an  element  to  be  considered  in  esti- 
mating damages. 

2.  Ilie  deceased  had  been  by  trade  a  milli- 
ner. Held,  that  evidaace  of  the  wages  received 
by  her  when  last  so  employed  was  properly  ad- 
mitted as  tending  to  snow  an  ability  and  ca- 

Bacity  on  her  part  to  obtain  conttauona  profita- 
le  employment. 
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8.  Under  thia  Btetnto  the  daanage*  cannot  Im 
pnnitiTe.  Neither  can  the;  be  Kiven  for  the 
physical  pain  and  suSerine  of  the  cleceaaed,^r 
the  Krief  and  sorrow  of  the  beneficiar;.  The 
tiun  civen  must  be  the  present  worth  of  the 
future  pecuniary  benefits  of  which  thej^enefi- 
dary  has  been  deprived  by  the  wronffttl  act, 
neglect,  or  default  of  the  defendant. 

(Official.) 

Exceptions  from  supreme  Indlcial  conrt, 
PenobBcot  county. 

Action  by  Alonsso  P.  Oakea  against  tbe 
Maine  Central  Railroad  Company  to  recover 
for  the  death  of  plalntiU's  Intestate.  Defend- 
ant was  defaulted,  and  the  jury  returned  a 
verdict  for  plaintiff  for  J3,500.  Motion  for  a 
new  trial,  and  exceptions  by  defendant  Mo- 
tion sustained  on  condition. 

Argued  before  WISWELI^  C.  J.,  and  EM- 
ERY, WHITEHOUSB,  SAVAGB,  FOGLEB, 
and  POWERS.  JJ. 

W.  B.  Pelrce  and  Hugo  Clark,  for  plain- 
tiff.   0.  F.  Woodard,  for  defendant 

POWERS,  J.  Action  under  St  1891,  c. 
124.  for  tlie  exclusive  benejBt  of  Roland  B. 
Cakes,  tbe  child  of  plaintiff's  intestate. 

1.  Defendant  excepts  to  the  admission  of 
the  testimony  of  Mrs.  Clark  as  to  tbe  amount 
of  wages  which  tbe  deceased  was  receiving 
wb«i  employed  as  a  milliner  some  11  years 
before  ber  deatli. 

Tbe  damages  in  this  class  of  cases  can 
never  be  the  subject  of  precise  mathematical 
demonstration  or  calculation.  They  are  based 
npon  the  probabilities  of  tbe  future,  which 
can  only  be  shown  by  the  facts  of  tbe  past. 
Evidence  is  received  in  regard  to  many  mat- 
ters which  in  other  actions  for  personal  in- 
juries are  irrelevant  or  Immaterial.  The  age, 
health,  occupation,  means,  habits,  capacity, 
education,  temperament,  character,  and  oth- 
er similar  facts  relating  to  the  deceased  were 
admissible  as  tending  to  show  her  probable 
pecuniary  usefulness  to  the  beneficiary.  The 
earning  capacity  of  the  deceased  was  an  im- 
portant consideration,  and  this  necessarily 
included  not  only  her  physical  ability  to 
labor,  but  tbe  probabilities  of  ber  being  able 
to  obtain  profitable  employment  She  was 
a  milliner,  and  the  spring  and  fall  immediate- 
ly preceding  ber  marriage  worked  at  her 
trade  for  Mrs.  Clark.  After  ber  marriage 
from  time  to  time  she  did  some  millinery 
work  at  ber  own  home,  but  ber  labor  for  jurs. 
Clark  -was  her  lak  employment  at  weekly 
wages.  Shortly  before  ber  death  she  had 
bad  an  offer  of  employment  in  a  millinery 
shop,  which  she  declined,  as  she  did  not  want 
to  leave  her  child;  and  it  does  not  appear 
that  at  this  time  the  amount  of  wages  was 
named.  She  was  in  good  health,  and  there 
was  some  reason  to  believe  that  sbe  might 
survive  her  husband.  In  that  event  there 
was  a  probability,  more  or  less  strong,  that 
•he  might  seek  by  her  former  trade  to  gain 


a  livelihood  for  herself  and  tbe  beneficiary. 
Evidence  of  the  wages  she  received  tbe  last 
time  she  was  employed  at  that  trade  was 
properly  admitted  as  tending  to  show  wheth- 
er such  an  effort  if  made,  would  be  suc- 
cessful; not  as  a  direct  basis  for  computing 
her  earnings,  or  the  value  of  her  life  at  so 
much  per  week,  but  as  showing  an  ability 
and  capacity  on  her  part  to  obtain  continuous, 
profitable  employment  should  she  be  aeprived 
of  the  help  of  her  husband,  and  thrown  upon 
her  own  resources  for  the  support  of  iierself 
and  her  child. 

2.  The  Jury  returned  a  yerdlct  for  f3,600, 
and  the  defendant  claims  that  tbe  damages 
are  excessive.  The  principles  apiHlcable  to 
tbe  assessment  of  damages  in  this  class  of 
cases  have  been  so  fully  and  recently  set  forth 
by  this  court  In  McKay  v.  Dredging  «jo.,  92 
Me.  4!54,  43  Atl.  29,  that  it  is  unnecessary  to 
repeat  them  here.  The  beneficiary  was  a 
healthy  child,  5  years  old  at  the  time  of  his 
mother's  death.  Uls  father,  34  years  old,  la 
living,  but  in  poor  health,  and  only  able  to 
work  a  part  of  the  time.  The  deceased  was 
35  years  of  age,  in  good  health,  a  good  mil- 
liner, a  prudent  and  industrious  woman  and 
affecticmate  mother,  possessing  a  fair  educa- 
tion. The  expectancy  of  life  of  herself  and 
the  beneficiary,  the  probability  of  her  surviv- 
ing her  husband  and  being  the  sole  support 
of  her  child,  the  length  of  time  that  might 
reasonably  be  expected  to  elapae  before  the 
boy  would  be  able  to  help  his  mother  and 
care  for  himself,  tbe  possibility  that  in  time 
she  in  her  turn  might  become  dependent  upon 
him  for  h«  support  the  loss  of  a  mother's 
training  and  good  Influence,  which  would 
tend  to  make  him  a  better  man,  and  capable 
of  acquiring  more  money,— ell  these  are  prop- 
er considerations  in  determining  the  amount 
of  the  pecuniary  injury  resulting  to  the 
l)eneficlary.  The  damages,  however,  under 
this  statute,  cannot  be  punltlye;  neither  can 
they  be  given  for  the  physical  pain  and  suf- 
fering of  the  deceased,  or  the  grief  and  sor- 
row of  the  child  and  husband  who  survive. 
Moreover,  the  sum  given  must  be  the  present 
worth  of  the  future  pecuniary  benefits  of 
which  the  beneficiary  has  been  deprived  by 
the  wrongful  act  n^lect,  or  default  of  the 
defendant  Without  here  stating  in  detail 
the  probabilities,  or  going  into  an  analysis  of 
the  evidence,  we  are  of  the  opinion  that  tbe 
verdict  in  this  case  is  clearly  excessive.  We 
appreciate  the  difficulties  attending  the  as- 
sessment of  damages  In  this  class  of  cases, 
and  the  respect  due  to  tbe  Judgment  of  the 
Jury.  Yet  there  is  a  limit  more  than  which 
would  be  plainly  excessive,  and  beyond  which 
we  think  reasonable  and  unprejudiced  men 
would  not  go.  ' 

Exceptions  overruled. 

New  trial  granted  unless  i^lntiff  will  re- 
mit all  above  (2.500  within  80  dajs  after 
filing  of  the  rescript 
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MARCUS  y.  ROVINSKY  et  al. 

(Supreme  Judicial  Court  of  Maine.    Feb.  28, 
1901.) 

SLANDER— PLKADINO-^OINDBR  OP  PARTIES. 

1.  By  Kev.  St  c.  61,  f  4,  a  liusband  may  be 
joined  as  a  nominal  party  defendant  with  his 
wife  in  an  action  for  a  tort  of  ttie  wife,  in 
which  he  tooli  no  part,  and  which  is  alleKed  to 
have  been  committed  by  her  alone. 

2.  In  such  case  the  property  of  the  wife  alone 
is  subject  to  attachment,  levy,  and  sale  on  ex- 
ecution, and  no  execution  can  issue  against  the 
husband  or  his  property. 

3.  A  defect  in  the  form  of  a  writ  whtch  Is 
amendable  cannot  be  talcen  advantage  of  by  a 
general  demurrer. 

(Official.) 

Exceptions  from  enpreme  judicial  court, 
Knox  county. 

Action  by  Etta  Marcus  against  David  Ro- 
vlnsky  and  another  for  slander  committed  by 
defendant's  wife.  Demurrer  tor  misjoinder 
sustained,  and  plaintiff  excepts.  Ebcceptlons 
sustained. 

Argued  before  EMERY,  WHITBHOUSB, 
STROUT,  SAVAGE,  and  POWERS,  JJ. 

L.  R.  Campbell  aDd  R.  I.  Thompson,  for 
plaintiff.  C.  E.  and  A.  S.  LltUefleld,  for  de- 
fendants. 

POWERS,  J.  This  is  an  action  against  a 
husband  and  wife,  for  slander  alleged  to  have 
been  committed  by  the  wife  alone,  the  hus- 
band taking  no  part  in  the  alleged  tort  The 
writ  is  dated  February  7,  1900,  and  the  offi- 
cer Is  commanded  to  attach  the  goods  and  es- 
tate of  both  defendants.  Plaintiff  excepts  to 
the  ruling  at  nisi  prlus  sustaining  a  general 
demurrer  by  the  husband. 

At  common  law  the  husband  was  liable  for 
the  toits  of  his  wife  In  which  he  took  no 
part,  and  a  suit  could  not  be  maintained 
against  her  alone  therefor.  Atwood  ▼.  Hlg- 
glns,  76  Me.  423,  an  action  of  slander.  This 
so  continued  in  this  state  until  the  enactment 
of  chapter  207,  Laws  1883.  That  statute 
amended  Rev.  St.  1871,  c.  61,  I  4,  which  al- 
ready relieved  falm  from  liability  for  her 
debts,  by  inserting  therein,  "neither  Is  he  [the 
husband]  liable  for  her  [the  wife's]  torts  com- 
mitted after  April  26,  1883,  In  which  he  takes 
no  part,"  and  with  other  verbal  changes  In 
the  section  necessary  to  make  It  applicable 
to  torts  as  well  as  debts,  making  the  entire 
section  read  as  now  found  In  Rev.  St  c.  61,  § 
4.  The  plaintiff's  contention  that  the  hus- 
band Is  sUU  liable  for  the  wife's  torts  In 
which  he  takes  no  part  cannot  be  sustained 
against  the  explicit  terms  of  the  statute. 

What,  then.  Is  the  force  of  the  words  found 
In  this  section  of  the  statute  authorizing  a 
suit  to  be  "maintained  against  her  or  against 
her  and  her  husband  therefor"?  The  first 
enactment  embraced  In  this  section  Is  found 
in  Laws  18S2,  c.  281,  which  exempts  the  hus- 
band's person  and  property  from  all  liability 
for  the  wife's  antenuptial  debts  and  con- 
tracts, but  provides  that  "an  action  to  recov- 


er the  same  may  be  maintained  against  hus- 
band and  wife  and  the  property  of  said  wife 
held  In  her  own  right,  if  any,  shall  alone  be 
subject  to  attachment  levy  and  sale  on  eze- 
cutioS  to  satisfy  all  liabilities  for  such  debts 
and  contracts  in  the  same  manner  as  If  she 
were  unmarried."  Thus  far  the  husband's 
exemption  from  liability  Is  dear,  and  equally 
clear  is  the  plaintiff's  right  In  such  a  suit  to 
join  the  husband  as  a  party  defendant,  al- 
though the  wife's  property  could  alone  be  at- 
tached or  held  to  respond  to  the  judgment 
which  might  be  obtained.  Before  the  act  of 
1SS2  the  husband  was  liable  for  bis  wife's 
antenuptial  debts,  and  must  be  joined  with 
her  In  an  action  to  recover  them.  After  the 
act  he  was  exempted  from  all  liability,  his 
property  could  not  be  attached  or  his  person 
arrested,  but  he  might  be  joined  as  a  nominal 
defendant  for  conformity  only,  to  assist  his 
wife  In  defending  the  suit  and  protectbag  her 
rights  and  property. 

This  act  was  embodied  In  a  condensed  form 
in  Rev.  St  1857,  c.  61,  i  4.  Instead  of  a  pro- 
vLsIon  that  a  suit  may  be  maintained  against 
the  husband  and  wife,  and  her  property  alone 
attached  and  taken  to  satisfy  the  judgment  | 
obtained,  it  is  provided  that  it  may  be  main- 
tained against  them  to  obtain  payment  from 
her  estate.  The  purport  Is  the  same,  and  a 
change  of  legislative  purpose  Is  not  to  be  pre- 
sumed from  a  mere  condensation  of  a  prior 
statute  In  a  subsequent  revision.  Next  came 
Act  1862,  c.  148,  making  valid  certain  con- 
tracts of  a  married  woman  engaged  In  trailp 
or  business  on  her  own  account;  and  later 
Act  18G6,  c.  52,  which  made  valid  all  her  con- 
tracts for  any  lawful  purpose.  The  former 
act  In  express  terms  provides  that  the  hus- 
band shall  not  be  liable  on  such  contracts  un- 
less a  party  thereto,  and  both  acts  state  that 
her  contracts  were  to  be  enforced  In  the  same 
manner  as  if  she  were  sole.  These  two  acts, 
together  with  Rev.  St  1857,  c.  61,  S  4,  were 
incorporated  In  Rev.  St  1871,  c.  61,  {  4;  and, 
while  the  exemption  of  the  husband  from  lia- 
bility was  thereby  retained  unimpaired,  the 
right  to  maintain  a  suit  against  the  wife 
alone,  or  against  her  and  her  husband  Joint- 
ly, was  extended  to  all  her  debts  and  con- 
tracts. When  the  exemption  of  the  husband 
was  extended  by  I.aws  1883,  c.  207,  to  torts 
of  the  wife  la  which  he  took  no  part,  the  pro- 
vision permitting  his  Joinder  with  bis  wife 
as  a  defendant  In  such  cases  was  retained, 
and  later  re-enacted  In  Rev.  St.  c.  61,  S  4.  In 
its  present  form.  This  review  of  the  origin 
and  growth  of  that  section  shows  that  from 
the  time  of  the  first  statute.  In  1852,  exempt- 
ing the  husband  from  liability  for  the  ante- 
nuptial debts  of  his  wife,  down  to  the  present 
time,  when  that  exemption  has  been  extend- 
ed to  all  actions  upon  her  contracts  and  to  I 
her  torts  In  which  be  takes  no  part.  It  has 
always  been  provided  that  the  husband  might 
be  joined  with  his  wife  as  a  defendant  in  | 
such  cases,  and  that  provision  has  been  re- 
tained and  Incorporated  In  each  revision  of         I 
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the  statutes.  It  doubtless  had  its  origin  In 
the  old  common-law  rules  of  pleading;  but, 
whatever  Its  origin,  in  the  conditions  of  mod- 
em society  It  is  a  harmless  and  useless  form, 
as  under  our  statute  no  execution  In  such 
cases  can  Issue  against  the  husband  or  his 
property.  Still  It  exists  by  statute,  and  it  is 
for  the  legislature  in  Its  wisdom  to  repeal  or 
perpetuate  It,  and  not  for  the  court  to  disre- 
gard it  while  it  remains. 

It  has  been  argued  that  it  applies  only  to 
cases  of  tort  committed  before  April  26,  1883. 
But  that  position  Is  not  tenable.  It  existed 
for  more  than  30  years  before  the  statute  In 
regard  to  torts  was  enacted.  It  relates  not 
only  to  torts,  bat  to  all  debts  and  contracts 
of  the  wife,  and  from  1852  to  1871  was  the 
only  form  in  which  an  action  conld  be  maln- 
tabied  on  the  wife's  antenuptial  debt  for 
which  the  husband  was  not  liable.  The 
word  "therefor"  in  the  existing  statute  plain- 
ly refers  to  all  the  different  causes  of  action 
before  enumerated  in  that  section.  In  Bnrt 
V.  McBaln,  29  Mich.  260,  under  a  statute 
which  exempted  the  husband's  person  and 
property  from  responsibility  for  the  wife's 
torts,  in  cases  where  he  "has  been  or  shall 
be  Joined  as  a  defendant  with  his  wife,"  it 
was  held  that,  while  the  husband  migbt  not 
be  a  necessary  i>arty  defendant,  yet  tbat  he 
was  not  an  improper  one,  and  Judge  Cooley, 
who  delivered  the  opinion  of  the  court  said: 
"What  reason  there  can  be  for  Joining  the 
husband  as  defendant  In  a  suit  where  the 
judgment,  though  rendered  against  him  in 
form,  can  neither  be  satisfied  from  his  prop- 
erty nor  subject  his  person  to  imprisonment 
It  is  difficult  to  conceive;  for  It  would  seem 
that  he  might  disregard  the  proceedings  alto- 
gether, and  suffer  the  case,  as  far  as  he  is 
concerned,  to  go  by  default  without  improv- 
ing or  prejudicing  the  case  of  the  plaintiff 
against  the  real  defendant  •  •  •  There 
is  a  single  liability  only;  the  conduct  of  the 
wife  and  the  Injurious  consequences  result- 
ing are  alone  to  be  considered,  and  the  Join- 
der of  this  mere  nominal  party  can  lead  to 
no  mischief.  And,  perhaps,  this  considera- 
tion may  sufficiently  account  for  the  legisla- 
tive recognition  of  the  old  rule  in  the  stat- 
utes referred  to.  If  no  longer  important  it 
was  nevertheless  harmless,  and  might  there- 
fore, be  safely  permitted  to  stand." 

This  writ  commands  the  attachment  of  the 
husband's  goods  and  estate,  but  this  Illegal 
order  might  be  stricken  out  as  to  him,  and 
as  to  him  it  would  still  remain  a  writ  of  orig- 
inal summons,  and  might  be  legally  served 
upon  him.  It  Is  therefore  amendable. 
Matthews  v.  Blossom,  15  Me.  400.  A  defect 
in  the  form  of  a  writ  which  is  amendable  is 
matter  of  abatement,  and  cannot  be  taken 
advantage  of  by  general  demurrer.  Richard- 
son V.  Rich,  66  Me.  249;  Mahan  v.  Suther- 
land, 7S  Me.  158. 

It  Is  unnecessary  to  discuss  the  numeroos 
authorities  cited  by  the  defendant  to  the  ef- 
fect that  If  several  persons  be  made  defend- 


ants Jointly,  where  the  tort  could  not  in  point 
of  law  be  Joint  they  may  demur.  Those 
citations  are  based  upon  cases  in  which  the 
tort  was  charged  to  have  been  committed  by 
all  the  defendants,  and  no  statute  authorized 
such  a  Joinder.  Here  the  tort  is  alleged  to 
have  been  committed  by  the  wife  alone,  and 
l^e  husband  is  Joined  In  conformity  with  the 
statute. 
Exceptions  sustained. 


FAIRBANKS  v.  BANGOR.  O.  ft  O.  RY.  00. 

(Supreme  Judicial  Court  of  Maine.    Feb.  25, 
1901.) 

STRBBT  RAILWAYS— COLLISION— OONTRIBn- 
TORY    NEQLIOENCB. 

There  is  no  absolute  rule  of  law  that  a  per- 
son riding  along  a  street  must  look  and  listen 
for  an  approaching  car  before  entering  upon 
the  track  of  an  electric  railway.  Whether  his 
failure  to  look  or  listen  amounts  to  negligence 
must  be  determined  from  all  the  facts  and  cir- 
cumstances proved. 

The  defendant  is  the  owner  and  operator 
of  an  electric  street  railway,  Its  track  running 
along  Central  street  in  Bangor,  at  a  grade  of 
9  feet  in  the  100.  The  plaintiff  s  intestate  was 
the  proprietor  of  a  store  on  the  southerly  side 
of  Central  street. 

On  the  morning  when  he  met  with  the  acci- 
dent which  caused  his  death  he  was  driving 
down  the  northerly  side  of  that  street  seated  In 
an  open  delivery  wagon,  his  horse  at  a  walk. 
When  nearly  opposite  his  store,  he  turned  to 
cross  the  defendant's  track  in  front  of  a  car 
approaching  on  the  downgrade.  As  he  turned, 
he  had  an  unobstructed  view  of  the  track,  and, 
had  he  looked,  he  could  not  have  failed  to  see 
the  approaching  car. 

Ue  continued  to  walk  his  horse  across  the 
track  until  the  front  end  of  the  car  struck  his 
near  bind  wheel,  by  the  force  of  which  he  was 
thrown  from  his  seat,  and  fatally  Injured.  The 
testimony  convinces  the  court  that  there  was  no 
negligence  on  the  part  of  the  defendant's  serv- 
ants, and  that  the  Intestate  met  with  the  in- 
juries which  caused  his  death  solely  by  reason 
of  his  own  negligence,  and  that  the  verdict  for 
the  plaintiff  was  manifestly  wrong. 

(OfBcial.) 

Action  by  Helen  F.  Fairbanks  against  the 
Bangor,  Orono  &  Oldtown  Railway  Com- 
pany. Verdict  for  plaintiff.  On  motion  by 
defendant  for  new  trial.    Sustained. 

This  was  an  action  at  common  law  by  the 
plaintiff,  as  administratrix  of  the  estate  of 
Jesse  A  Fairbanks,  to  recover  damages  for 
the  death  of  her  intestate,  caused  by  a  col- 
lision, September  17,  1898,  with  one  of  the 
cars  of  the  defendant  company  on  Central 
street  in  the  city  of  Bangor.  The  accident 
took  place  about  6:30  a.  m.,  at  the  foot  of  the 
steep  downgrade  on  the  street  northerly  of 
Norombega  Hall,  and  about  100  feet  below 
the  intersection  of  Harlow  and  Central 
streets.  The  case  was  tried  at  the  January 
term,  1900,  and  a  verdict  rendered  for  the 
plaintiff  for  $5,200. 

Argued  before  WISWBIjL,  O.  J.,  and  BM- 
HRY,  WHITBHOUSB,  SAVAGE.  FOOLER, 
and  POWERS,  JJ. 
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F.  J.  Martin  and  H.  M.  Cook,  for  plaintiff. 
O.  D.  Bak@c,  L.  C  Steame,  and  BL  C.  Byder, 
for  defendant 

FOGLKR,  J.  This  Is  an  action  on  the  case 
at  common- law,  in  whlcb  the  plaintiff  sues 
to  recover  damages  for  penonal  injuries 
sustained  by  her  husband  and  intestate,  Jesse 
A.  Fairbanks,  causing  his  death,  through  the 
alleged  negligence  of  the  servants  of  the  de- 
fendant corporation.  The  Jury  returned  a 
verdict  for  the  plaintiff  In  the  sum  of  |5,200. 
The  defendant  moves  for  a  new  trial  on  the 
grounds  that  the  verdict  is  against  law. 
against  evidence  and  the  weight  of  evidence, 
and  that  the  damages  awarded  are  excessive. 

The  defendant  company  is  the  owner  and 
operator  of  an  electric  street  railway  mn- 
Ing  from  Oldtown  Into  the  city  of  Bangor, 
its  tracks  running  along  Oentral  street  from 
Its  Jimctlon  with  Harlow  street  to  Ham- 
mond street  The  plaintiff's  Intestate  was 
the  proprietor  of  a  store  on  the  southerly 
side  of  Central  street.  At  about  half  past 
6  o'clock  on  the  morning  of  the  17th  day  of 
September,  1888;  he  was  traveling  along  the 
northeriy  side  of  said  street  from  its  Junction 
with  Harlow  street  towards  his  place  of 
business  on  the  southerly  side  of  Central 
street  He  attempted  to  cross  the  railway 
track  In  front  of  one  of  the  defendant's  cars 
approaching  blm  from  Harlow  street  The 
front  end  of  the  car  struck  the  near  bind 
whed  of  the  wagon,  cansing  It  or  the  seat  to 
tip,  and  the  plalntlfTs  Intestate  was  thereby 
thrown  from  the  seat,  his  head  striking  the 
pavement,  and  such  injuries  being  thereby 
Inflicted  that  he  died  by  reason  thereof  five 
days  thereafter. 

The  defendant  contends  that  the  verdict 
should  be  set  aside  upon  two  grounds,  name- 
ly: First  that  the  injuries  to  the  plaintiff's 
intestate  were  occasioned  by  his  own  negli- 
gence; and,  secondly,  that  the  defendant 
was  guilty  of  no  negligence. 

We  think  that  the  motion  should  be  sus- 
tained on  both  grounds. 

Street-railway  companies  have  a  right  to 
use  the  streets  upon  which  their  tracks  are 
placed.  Travelers  on  foot  or  with  teams 
have  also  the  right  to  use  such  streets  for 
pniposes  of  travel.  In  the  use  of  the  street 
each  must  use  ordinary  care  and  prudence. 
The  rule  in  this  respect  Is  thus  stated  in  At- 
wood  V.  Railway  Co.,  91  Me.  402,  40  Atl.  68: 
"Highways  are  constructed  and  maintained 
for  the  accommodation  of  travelers,  and  not 
as  places  of  resort  for  business  negotiations 
or  social  converee.  All  travelers  with  teams 
have  equal  rights  on  the  highway,  but  each 
must  exercise  his  right  In  a  reasonable  man- 
ner, and  use  the  way  with  due  regard  to  the 
rights  of  others.  And,  since  highways  have 
been  subjected  to  a  new  mode  of  use  by  the 
Introduction  of  street  railways,  a  still  higher 
dsgeeS'  of  attention,  vigilance,  and  prudence 
is  requisite  to  fill  tine  measure  of  ordinary 
care  demanded  of  the  travelw." 


And  In  filewelllng  t.  Horse  Bailtoad  Co.. 
S»  Me.  598,  36  Atl.  1067,  it  is  stated:  "Elec- 
tric street  cars  have,  in  a  qualified  way.  at 
least  the  right  of  way  as  against  persona 
on  foot  or  traveling  with  carriages  and  teams 
In  the  same  manner  as  ordinary  steam  rail- 
roads have;  and  all  persons  passing  on  foot 
or  traveling  by  the  common  methods  on  ttie 
highways  should  carefully  observe  the  move- 
ments of  the  street  cars,  and  leave  them  an 
unobstructed  passage  as  well  as  they  rea- 
sonably can." 

There  Is  no  absolute  rule  of  law  requiring 
a  traveler  to  look  and  listen  before  crossing 
the  track  of  an  electric  railway  In  s  poldlc 
highway.  Kelly  v.  Hallway  Ca,  175  Mass. 
331,  56  N.  E.  885;  Robblns  v.  BaUway  Co.^ 
166  Mass.  30,  42  N.  B.  334. 

But  he  must  do  for  his  own  safety  what  or- 
dinarily careful  persons  are  accustomed,  to 
do  under  like  circumstances.  Hall  ▼.  Ball- 
way  Co.,  168  Mass.  461,  47  N.  Bl  124. 

Whether  a  failure  of  a  traveler  about  to 
cross  an  electric  railway  track  to  look  or  lis- 
ten amounts  to  negligence  mnst  be  determin- 
ed from  all  the  facts  and  circumstances 
proved. 

Applying  the  law  thus  laid  down  to  the 
case  at  bar,  we  think  that  the  testimony  in- 
troduced by  the  plaintiff  proves  gross  negli- 
gence  on  the  part  of  her  Intestate  In  attempt- 
ing to  cross  the  defendant's  track  In  front 
of  the  approaching  car.  As  his  place  of  bual- 
ness  was  upon  that  street  he  must  tuiTe 
known  that  cars  were  accnstomed  to  nm 
upon  the  track  at  a  steep  grade.  Ibe  view 
from  the  point  of  collision  to  the  Junction 
of  Harlow  and  Central  streets  was  unob- 
structed. Without  looking  to  see  whether 
a  car  was  aiiproachlng,  and  wltbout  any 
warning  to  the  motorman  of  his  intention, 
he  turned  to  crow  the  track.  When  be 
turned,  a  slight  glance  up  the  track  would 
have  shown  him  the  car  approaching.  The 
distance  from  the  point  where  he  turned  to 
cross  Is  differently  stated  by  the  plalntlfTs 
witnesses.  One  witness  testifies  that  when 
Mr.  Fairbanks  commenced  to  make  the  turn 
the  car  was  coming  round  the  curve  from 
Harlow  street  which  would  be  a  distance 
of  about  100  feet.  Another  witness  for  the 
plaintiff  testifies  that  the  car  was  8  or  10 
feet  away  when  the  team  turned  to  cross 
the  track.  Assuming  that  the  car  was  mov- 
ing at  the  rate  of  6  miles  per  hour,— the  max- 
imum speed  testified  to  by  any  witness,— 
and  continued  that  rate  of  speed  till  the  mo- 
ment of  collision,  and  that  the  team  was 
moving  at  the  rate  of  3  miles  per  hour,  a 
mathematical  calculation  demonstrates  that 
when  the  team  started  to  cross  the  track  the 
front  end  of  the  car  could  have  been  distant 
from  the  team  not  more  than  80  or  86  feet 

The  plaintiff  claims  that  the  defendant 
was  guilty  of  negligence,  because,  as  she  con- 
tends, the  motorman  did  not  sound  his  gong 
when  he  saw  her  Intestate  turn  to  cross  the 
track,  and  made  no  eflOrt  to  stop  the  car. 
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nnd  thus  arold  colllsloo.  One  of  ber  wl^' 
uesses  testified  that  he  beard,  or  at  leaat 
uotic«d,  no  sound  of  the  gong  until  almost 
at  the  moment  of  coUlsioB.  Two  others  tes- 
Uded  that  they  did  not  bear  or  did  aot  notice 
tbe  sound  of  the  gong  at  any  tliae  after  Mr. 
Fairbanks  ttiade  his  tum  to  erosa.  Three 
witnesses  for  the  plaintiff  testify  tbat  they 
did  not  see  or  did  not  notice  tbe  motorman 
apply  his  brake,  or  make  any  effort  to  atop 
tbe  car. 

On  tbe  other  band,  tbe  motenuan  testifies 
tbat  when  he  observed  Mr.  Fairbanks  turn 
to  cross  the  track  he  sounded  his  gong,  and 
continued  to  sound  it  until  tbe  ooiUsioai  oc- 
curred, and  tbat  at  tbe  sajne  time  be  ap- 
plied his  brake  until  ills  wheels  ceased  to 
reTolTSk  and  tbat  on  account  of  tbe  steep 
downward  grade  of  9  feet  in  tbe  100,  and 
tbe  slippery  condition  of  the  track,  the 
wheels  did  not  take  the  irem,  but  slid  for- 
ward on  tbe  rails;  that  be  tiben  threw  off  bis 
brakes  and  reveiBed  bis  pover,  so  tliat  the 
wheels  reTolved  backward,  but  tbe  wheels 
c<mtinued  to  sUde  forward  until  tbe  collision 
occurred. 

In  this  tbe  motorman  is  fully  corroborated 
by  tbe  conductor  and  several  other  appar- 
ently disinterested  eyewitnesses  of  tbe  af- 
fair. 

Tbe  motorman  testified  tbat  at  tbe  time 
of  tbe  collision  he  had  reduced  bis  speed  to 
three  miles  an  hour. 

We  think  that  the  weight  of  testimony  on 
this  branch  of  the  case  is  strongly  and  con- 
vlncingiy  in  favor  of  ttie  defendant. 

We  are  of  opinion  that  tte  plalntlfTs  in- 
testate met  with  the  injuries  wbieh  caused 
bis  death  solely  by  reason  of  his  own  negli- 
gent acts,  and  tbat  the  verdlet  was  manifest- 
ly wrong,  and  mnst  be  set  aalde. 

Motion  sustained. 


BOWELXi  V.  LBWIS  et  aL 
(Supreme  Judicial  Court  of  Maine.    Feb.  25, 

1901.) 

CONDinONAIi    SAUaa-RBCORD  —  AflKQNMBNT 

FOR  BENEFIT  OF  CRKDITORS— SHRV- 

ICB3  AND   COMMISSIONS. 

1.  "nie  assignee  under  a  common-law  assign- 
ment for  the  Denefit  of  creditors  of  "the  prop- 
erty of  or  belonging  to"  his  assignor  is  not 
within  the  purview  of  Rev.  St.  c.  Ill,  i  5,  aa 
amended  by  chapter  32,  Pub.  Laws  1805,  re- 
quiring the  written  instrtiment  of  a  conditional 
sale  to  be  recorded  in  tiie  town  in  which  the 
purchaser  resides.  He  occupies  no  better  posi- 
tion than  his  assignor  did. 

2.  Wlien,  pending  litigation  to  determine  the 
ownership  of  logs,  the  parties  agree  that  the 
party  in  possessiou  may  use  them  in  his  busi- 
ness, and  tbat  the  proceeds  shall  be  held  as 
tbe  logs  themselves,  to  await  the  decision  of 
the  court,  but  made  no  provision  for  compensa- 
tion for  the  manufactare  and  sale,  the  court, 
even  in  equity,  cannot  add  such  a  provision, 
and  decree  any  compensation  therefor. 

(OffidaL) 

Report  from  supreme  Judicial  court;  Kan- 
nebec  county.  In  eqoitT'. 


Bill  by  David  J.  Rowell  against  Weston 
Lewis  and  others.  Heard  on  report.  Bill 
sustained. 

Argued  before  WISWEI^L,  a  J.,  and  BM- 
KHY,  WHITEHOUSB,  STROUT,  SAVAGE, 
and  FOQLEB,  JJ. 

S.  &  L.  Titcomb,  for  plaintiff.  M.  S.  Hol- 
way,  for  defendants. 

EMESlir,  J.  Tbe  plaintiff  bargained  in 
writing  certain  logs  of  his  to  tbe  Richards 
Paper  Oompany,  and  in  tbe  writing  stipulat- 
ed to  deUver  the  logs,  but  to  retain  tbe  title 
to  tbem  until  all  the  notes  of  tbe  company 
gtven  for  the  price  were  paid  in  fuU.  He 
delivered  the  logs,  but  did  not  record  in  any 
town  tbe  writing  containing  tbe  above  stip- 
ulations. After  tbe  Richards  Paper  Oompany 
recelyed  tbe  logs  into  its  possession,  but 
before  tbe  payment  of  any  of  its  notes  given 
therefor,  it  made  a  common-law  assignment 
of  all  its  property  to  the  defendants  for  tbe 
benefit  of  its  creditors.  The  question  raised 
is  whether  the  defendants,  as  such  assignees, 
have  acquired  tbe  title  to  these  logs  without 
payment  for  them,  notwithstanding  tbe  ex- 
press stipulation  in  the  contract  of  sale  that 
tbe  title  should  remain  in  tbe  plaintiff  until 
full  payment  was  actually  made. 

The  defendants  claim  that  tbe  plaintiff  has 
lost  bis  title,  as  against  tbem,  by  bis  neglect 
to  record  In  tbe  proper  registry  the  written 
Instrument  of  sale,  as  required  by  chapter  82 
of  tlie  Public  Laws  of  1805,  amendatory  of 
Rev.  St  c  HI,  }  6,  which  enacts  that  such 
a  stipulation  shall  be  in  writing,  and  "shall 
not  be  valid,  except  as  between  the  original 
parties  thereto,  unless  it  is  recorded  in  tbe 
office  of  the  cl»k  of  tbe  town  In  which  the 
purchaser  resides  at  the  time  of  tbe  puz- 
Gtaas&" 

It  should  be  noted  at  tbe  outset  that  the 
defendants'  only  title  is  by  virtue  of  a  com- 
mon-law assignment,  unaided  by  any  stat- 
utes of  Insolvency  or  bankruptcy.  Tlteir  as- 
signment is  also  unaided  by  any  provisions 
1b  the  old  statute  relating  to  assignments 
for  the  benefit  of  creditors,  since  that  statute 
was  repealed  by  the  subsequent  insolvency 
statutes.  The  defendants,  therefore,  cannot 
Invoke  any  of  the  titles  or  powers  cimferred 
by  statute  upon  assignees  In  banlcmptcy  or 
insolvency,  or  other  statutory  assignment. 
This  excludes  from  our  consideration  in  this 
case  all  tbe  decisions  of  this  or  other  courts 
as  to  tbe  statutory  titles  and  powers  of  as- 
signees. 

It  should  be  further  noted  tbat  the  Instru- 
ment of  assignment  does  not  purport  to  con- 
vey or  transfer  tbe  logs,  nor  does  it  purport 
to  c(Hivey  or  transfer  any  articles  in  the  pos- 
session of  the  assignor.  It  purports  to  con- 
vey and  transfer  only  "tbe  real  estate  and 
personal  property  ot  or  belonging  to"  tbe 
assignor,  tbe  Richards  Paper  Company. 
Whatever  articles  were  not  tbe  "property  of 
tbe  assignor  or  did  not  "belong  to"  it  am 
not  eatboaced  la  the  assignment,  even  tliougli 
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they  were  In  tbe  assignor's  possession.  The 
defendants  therefore  hare  no  title  to  these 
logs  as  purchasers,  or  as  the  agents  of  cred- 
itors taking  security  npon  the  logs;  hence 
they  cannot  successfully  Invoke  the  protec- 
tion afforded  by  the  registry  statutes  to  pur- 
chasers and  creditors. 

In  fine,  these  defendants,  whose  only  claim 
Is  nnder  this  assignment,  are  not  within  the 
protection  of  the  statute  of  1895,  c.  32,  above 
quoted.  They  are  not  new  parties  as  to  these 
logs.  They  are  not  purchasers  for  value. 
State  T.  Patten,  48  Me.  383.  They  merely 
represent  the  Richards  Paper  Company. 
They  are  Its  representatives  or  Its  agents  or 
trustees,  rather  than  Its  grantees  or  assign- 
ees. Thy  cannot,  as  such  assignees,  hold  the 
unmatured  negotiable  paper  of  the  assignor 
free  from  equities,  though  It  was  formally 
indorsed  to  them  before  maturity  and  with- 
out  notice.  Billings  v.  Clolllns,  44  Me.  271. 
As  said  by  Mr.  Justice  Story  In  Winsor  v. 
McLellan,  2  Story,  492,  Fed.  Oas.  No.  17,887: 
"The  principle  has  long  been  established  that 
the  assignee  In  bankruptcy  does  not  stand  In 
the  position  of  a  purchaser,  nor  even  in  so 
favorable  a  position  as  an  Individual  creditor 
may  stand.  The  assignee  In  bankruptcy 
takes  the  property  of  the  bankrupt,  in  cases 
unaffected  by  fraud.  In  the  same  plight  and 
condition  as  the  bankrupt  himself  held  it, 
and  subject  to  all  the  equities  which  exist 
against  the  same  In  the  hands  of  the  bank- 
rupt." The  same  views  are  expressed  as  to 
assignees  In  Insolvency  In  Hutchinson  t. 
Murchle,  74  Me.  187,  and  WlUlamson  y. 
Nealey,  81  Me.  447,  17  Atl.  404.  Certainly 
assignees  under  a  naked  common-law  assign- 
ment of  only  property  belonging  to  the  debt- 
or do  not  occupy  any  better  position.  They 
practically  become  "original  parties"  by  sub- 
stitution. We  do  not  find  that  the  statutes 
requiring  such  contracts  as  this  to  be  record- 
ed have  ever  been  considered,  even  In  argu- 
ment, as  affording  protection  to  others  than 
purchasers  and  attaching  creditors.  Chief 
Justice  Peters  only  voiced  the  general  under- 
standing when  he  said  In  Field  v.  Gellerson, 
80  Me.  273,  14  Atl.  71:  "The  statute  (Rev. 
St.  c.  Ill,  i  5)  requires  such  notes  [Holmes 
notes]  to  be  recorded.  In  order  to  be  effectual 
against  attachers  and  after  purchasers." 

We  find  no  case  where  this  precise  ques- 
tion has  been  decided  under  similar  facts. 
Analogous  cases,  however,  are  those  of  un- 
recorded mortgages  of  chattels.  These  are 
usually  required  to  be  recorded,  and  the  ques- 
tion has  arisen  whether  the  assignee  under  a 
common-law  assignment  for  the  benefit  of 
creditors,  without  notice  of  the  mortgage, 
can  hold  the  mortgaged  property  against  the 
mortgagee.  The  Rhode  Island  statute  pro- 
Tided  that  no  mortgage  of  personal  property 
should  be  valid  against  any  other  persons 
than  the  parties  thereto,  unless  recorded,  etc. 
The  court  held  that  an  tmrecorded  mortgage 
was  valid  against  the  mortgagor's  assignee 
for  the  benefit  of  creditors  without  notice. 


Wilson  V.  Esten,  14  R.  I.  621.  In  New  Jer- 
sey the  statute  provided  that  unrecorded 
mortgages  should  "be  absolutely  void  as 
against  the  creditors  of  the  mortgagors,  and 
as  against  subsequoit  purchasers  and  mort- 
gagees in  good  faith,"  unless  recorded,  etc. 
The  court  held  that  an  unrecorded  mortgage 
was  valid  against  the  mortgagror's  assignee 
for  the  benefit  of  creditors.  Shaw  v.  Glen. 
37  N.  J.  Eq.  32.  It  was  held  In  Tan  Heusen 
V.  RadcUff,  17  N.  Y.  680,  72  Am.  Dec.  480. 
that  an  assignee  for  the  benefit  of  creditors 
could  not  Impeach  for  want  of  record  a  mort- 
gage given  by  the  assignor,  though  the  stat- 
ute required  the  mortgage  to  be  recorded 
as  a  protection  to  creditors.  The  same  was 
held  In  Stewart  v.  Piatt,  101  U.  S.  731.  25 
L.  Ed.  816,  thongh  the  statute  expressly  de- 
dared  that  the  mortgage  should  "be  absolute- 
ly void  as  against  the  creditors  of  the  mort- 
gagor" unless  recorded,  etc.  The  language 
of  the  court  in  that  case,  on  page  739,  101 
U.  S.,  and  page  818,  25  L.  Ed.,  seems  appll-  | 
cable  here:  "The  assignee  can  assert  In  be-  | 
half  of  the  general  creditors  no  claim  to 
the  proceeds  of  the  sale  of  the  [mortgaged]  ' 
property  which  the  bankrupts  themselves  ' 
could  not  have  asserted  In  a  contest  exclu- 
sively between  them  and  their  mortgagee." 
The  case  of  Adams  v.  Lee,  64  N.  H.  421,  13 
Atl.  786,  may  also  be  cited.  In  that  case  It 
was  held  that  an  assignee  In  insolvency 
could  not  Impeach  a  lien  reserved  on  person- 
al property  sold  conditionally,  although  it 
was  not  recorded  as  required  by  statute. 

The  defendants  urge  that  one  or  more  cred- 
itors had  become  parties  to  this  assignment 
before  the  plaintiff  undertook  to  resume  pos- 
session of  the  logs.  We  do  not  see  how  that 
circumstance  affects  the  question.  Assenting 
creditors  do  not  become  purchasers  or  at- 
taching creditors.  They  acquire  no  more 
than  the  assignees  acquire. 

The  necessai?  conclusion  Is  manifest  that 
these  defendants  cannot  hold  the  logs  with- 
out paying  for  them,  notwithstanding  the 
vendor's  omission  to  record  his  stipulation 
for  retaining  title. 

When  the  plaintiff,  after  the  assignment, 
undertook  to  regain  possession  of  the  logs, 
the  assignees  desired  to  use  the  logs  In  the 
continuation  of  the  business  of  making  pulp- 
paper  stock,  whereupon  the  parties  made  a 
written  agreement  that  the  assignees  should 
retain  possession  and  consume  the  logs  In 
the  business,  and  retain  the  proceeds  In  their 
hands;  "said  money  In  their  hands  to  be 
regarded  as  the  logs  themselves,  and  to  be 
disposed  of  by  said  assignees  In  accordance 
with  the  decision  of  the  court"  In  this  suit 
The  defendants  now  urge  that,  in  case  the 
court  finds  the  logs  to  belong  to  the  plain- 
tiff, it  will  allow  them  out  of  the  proceeds 
of  the  logs  a  reasonable  sum  for  caring  for 
the  property,  or  a  commission  on  the  pro- 
ceeds In  their  hands.  This,  however,  was  a 
matter  for  contract  between  the  parties. 
The  plaintiff  was  entitled  to  the  full  agreed 


Digitized  byCjOOQlC 


Me.) 


COBB  T.  BAKER. 


43& 


price  for  the  logs,  or  to  the  logs  themselTes. 
The  defendant  desired  to  retain  the  logs  and 
appropriate  them  In  their  business  wlthont 
first  making  payment  for  them,  and,  In  order 
to  obtain  that  concession,  agreed  "to  keep 
a  true  and  strict  account  of  all  the  logs  so 
used."  and  hold  the  amount  as  a  separate 
fund,  ,to  await  the  Judgment  of  the  court 
Tbey  also  stipulated  that  the  money  value 
of  the  logs  should  "be  regarded  as  the  logs 
themselves."  They  did  not  stipulate,  how- 
ever, for  any  compensation  or  commission 
to  be  paid  them  by  the  plaintiff,  and  the 
court  cannot  add  such  a  stipulation  to  their 
agreement.  It  must  be  presumed  that  the 
advantage  to  the  business  of  having  these 
logs  to  use  at  once  was  sufficient  considera- 
tion for  their  undertaking.  The  plaintiff  Is 
entltied  to  payment  of  the  agreed  price  In 
full,  with  Interest  up  to  the  money  value 
of  the  logs  in  the  hands  of  the  defendants, 
without  deduction  for  services  or  commls- 
Bions  of  the  defendants.  He  cannot,  how- 
ever, under  his  contract  with  the  defendants, 
recover  of  them  anything  more  than  has 
come  to  their  hands.  Unless  the  amount  of 
what  has  come  to  their  hands  under  the  con- 
tract can  be  agreed  upon,  a  master  must 
be  appointed  to  ascertain  that  amount 
BlU  sustained,  with  costs. 


OOBB  T.  BAKER  et  aL 

(Supreme  Judicial  Court  of  Maine.    Feb.  27, 

1901.) 

RQUITT— PLBADIKO-CANCBLLATION  OF  HORT- 

aAas— dismissaij  of  bill. 

1.  Bills  in  equity  moat  be  drawn  "sncdactly 
and  in  paragraphs  numbered  seriatim,"  as  re- 
quired Dy  the  fourth  chancery  rule  (82  Me. 
5t>5.  20  Atl.  xiii.),  else  they  are  liable  to  dis- 
missal, with  costs,  for  want  of  due  form. 

2.  In  a  bill  la  eonity  to  procure  the  cancella- 
tion of  a  written  instrument,  a  copy  of  the  in- 
strument should  be  made  a  part  of  the  bill. 
A  mere  allegation  of  the  legal  effect  of  the  in- 
strument, if  left  uncanceled,  is  not  sufficient. 

3.  If  the  warrantor  of  a  title  executes  at  the 
request  of  the  warrantee  an  instrument  which 
may  injnre  the  title,  the  warrantor  is  not 
thereby  made  liable  upon  bis  covenant  of  war- 
ranty, and  hence  cannot  maintain  a  bill  in 
equity  to  clear  the  title  from  such  instrument, 
without  allegation  and  proof  that  such  warran- 
tee has,  upon  request,  refused  to  move  in  the 
matter. 

4.  When  it  is  not  clear  that  the  plaintiff  may 
not  really  have  some  grounds  for  relief  under 
additional  allegations,  the  dismissal  of  the  bill 
may  be  made  without  prejudice. 

(Official.) 

Appeal  from  supreme  Judicial  court,  An- 
droscoggin county.  In  equity. 

Bill  by  riorlnda  Cobb  against  Shubael  A. 
Baker  and  others.  Bill  dismissed,  and  plain- 
tiff appeals.    Modified. 

The  bill  was  brought  against  Shubael  A 
Baker,  Benjamin  Spauldlng,  administrator  of 
Aaron  S.  Cobb,  and  E.  Adron  Gammon,  to 
annul  the  cancellation  of  a  mortgage,  and 
was  heard  on  bill,  demurrers,  answers,  and 


proofs.  The  Justice  who  heard  the  case  sui(- 
talned  the  demurrers,  and  made  the  follow- 
ing findings: 

"Florlnda  cobb,  the  complainant  was  the 
wife  of  Aaron  S.  Cobb,  late  of  Buckfield,  wbo' 
died  September  2»,  1895.  In  bis  lifetime 
Aaron  S.  Cobb  owned  the  real  estate  d»> 
scribed  In  the  bill,  and  which  is  the  subject- 
matter  of  this  controversy.  September  2S, 
1879,  Aaron  S.  C^bb  mortgaged  said  real  es- 
tate to  Alden  Bessey  to  secure  the  payment 
of  his  note  for  $1,500,  payable  to  the  said 
Bessey's  order,  on  demand,  with  Interest 
$782  were  paid  on  said  note,  October  1,  1879. 
Bessey  sold  and  delivered  said  note  and  as- 
signed said  mortgage  to  the  complainant 
September  23,  1881,  but  the  note  was  not 
indorsed  by  said  Bessey,  the  payee.  The- 
complainant  continued  to  be  the  owner  of 
said  note  and  mortgage  security,  and  In  the- 
actual  possession  of  said  premises,  from  the 
date  of  said  assignment  until  June  9,  1899. 
The  mortgage  was  never  foreclosed.  June 
9,  1899,  the  complainant  and  the  heirs  of 
Aaron  S.  Ck)bb  conveyed  the  premises  by  war- 
ranty deed  to  the  defendant  Shubael  A.  Ba- 
ker for  the  consideration  of  $1,000,  which 
was  the  fair  market  value  of  the  land  con- 
veyed. On  the  same  day  the  complainant 
executed,  under  seal,  a  discharge  of  said 
mortgage.  The  warranty  deed  and  the  dis- 
charge of  the  mortgage  were  duly  recorded 
In  the  Oxford  registry  of  deeds  in  the  month 
of  July,  1899.  The  complainant  alleges  and 
I  find  that  she  executed  the  discharge  of  the 
mortgage  'at  the  request  of  said  Baker,  and 
solely  for  the  purpose  of  clearing  the  record 
title  of  said  property.' 

"I  further  find  that  the  defendant  Ben- 
jamin Spauldlng  Is  the  duly-appointed  adr 
mlnlstrator  of  the  estate  of  Aaron  S.  Cobb, 
and  that  the  defendant  E.  Adron  Gammon, 
at  the  date  of  the  said  conveyance  to  Baker, 
and  of  the  discharge  of  said  mortgage,  was, 
and  still  is,  a  creditor  of  the  estate  of  said 
Aaron  S.  Cobb;  the  Indebtedness  consisting 
of  an  outstanding  Judgment  against  said 
Aaron  S.  Cobb  in  his  lifetime,  which  still 
remains  unpaid.  I  find  that  the  said  Spauld- 
lng, unless  restrained,  intends  to  petition  the 
probate  court  for  license  to  sell  said  real 
estate  as  unincumbered,  and,  upon  license 
being  granted,  to  sell  the  same  to  pay  any 
debts  of  said  estate,  including  the  claim  of 
said  Gammon. 

"I  further  find  that  the  complainant  was 
fully  apprised  of  the  existence  of  the  Gam- 
mon claim  prior  to  the  date  of  the  convey- 
ance to  Baker  and  the  execution  of  the  dis- 
charge of  the  mortgage,  but  that  she  denied 
the  validity  thereof.  I  find  that  said  Spauld- 
lng, while  the  mortgage  remained  an  incum- 
brance, and  afterwards,  but  before  he  knew 
the  mortgage  had  been  discharged,  expressed' 
his  opinion  to  the  complainant  and  her  at- 
torneys that  the  debt  of  Gammon  was  not 
collectible.  cipauldlng's  statements  were 
made  upon  the  supposition  that,  there  wa» 
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■4iie  the  complainant  upon  the  debt  secured 
by  the  mortgage  more  than  the  fair  value  of 
the  property  mortgaged. 

"I  do  not  find  that  the  complainant  was 
deceived  or  misled  by  any  statements  of  said 
Spuildlng  as  to  the  existence  of  the  Gam- 
mon debt  against  her  husband's  estate,  but 
rather,  if  anything,  she  miscalculated  the 
«ffect  In  law-  of  discharging  the  mortgage. 
Accordingly,  I  find  that  the  execution  of  the 
discharge  of  the  mortgage  was  not  Induced 
by  fraud,  nor  by  any  mistake  oi  fact  on  the 
part  of  the  complainant.  The  evidence  satis- 
fles  me  that  she  did  Just  what  she  intended 
to  do,  namely,  to  clear  the  record  title.  I 
am  of  opinion  that  this  state  of  facts  does 
net  entitle  her  to  equitable  relief  as  prayed 
for. 

"It  Is  therefore  ordered,  adjudged,  and  de- 
creed that  the  bill  of  the  complainant  be  dis- 
missed, and  that  the  defendants  Spauldlng 
and  Gammon  recover  a  single  bill  of  costs 
against  the  complainant." 

Argued  before  WI8WBLL,  0.  J.,  and  EM- 
ERY, WHITBHOUSE,  STROUT.  and  FOG- 
UlR,  JJ. 

D.  J.  McGllllcuddy  and  F.  A.  Morey,  for 
appellant.  K  Foster  and  O.  H.  Hersey,  for 
appellees. 

EMS}RT,  J.  Defenses  were  made  to  this 
bill  by  answer  and  by  demurrer  Inserted  In 
the  answer,  as  provided  by  the  fourteenth 
chancery  rule.  The  Justice  hearing  the  cause 
in  the  first  instance  sustained  the  demurrer, 
but,  with  the  consent  of  the  parties,  also 
heard  the  evidence,  and  made  certain  find- 
ings of  facts  thereon.  His  decree  was  that 
the  bill  be  dismissed,  with  one  bill  of  costs 
for  two  of  the  defendants.  The  plaintlft 
th«eupon  appealed.  The  bill  as  now  drawn 
is  demurrable,  and  must  be  dismissed,  for 
several  reasons: 

1.  It  Is  not  "drawn  succinctly,  and  in  para- 
graphs numbered  seriatim,"  as  required  by 
tt»e  fourth  chancery  rule  (82  Me.  598,  20  Atl. 
xlil.).  This  rule  is  not  to  be  disregarded.  Its 
observance  is  necessary  to  enable  the  defend- 
ant to  frame  his  answer  so  as  to  be  "con- 
cise and  direct  in  statement,  and  to  partica- 
larly  answer  each  paragraph  of  the  bill"  as 
required  by  the  tenth  chancery  rule.  Its  ob- 
servance Is  also  essential  to  that  lucid  and 
orderly  statement  now  required  in  all  chan- 
cery pleadings. 

2.  We  gather  from  the  somewhat  confused 
statements  in  the  bill  that  the  plaintiff  had 
conveyed  her  Interest  as  mortgagee  In  certain 
real  estate  to  the  defendant  Baker,  and  then, 
at  his  request,  executed  another  instrument, 
which  was  recorded,  and  which  she  says 
operated  to  discharge  the  mortgage,  instead 
of  assigning  it,  and  which  thus  let  in  a  cred- 
itor of  the  mortgagor  ahead  of  the  mm-tgage. 
This  Instrument  she  prays  to  have  canceled, 
In  order  that  the  mortgage  may  appear  to 
have  been  assigned,  and  not  discharged. 
What  the  actual  legal  operation  of  the  In- 


stnnnent  was.  Is  a  question  of  law,  to  be 
determined  from  the  language  of  the  instm- 
meni  Itself  read  in  the  light  of  surnNisding 
circumstances;  yet  the  words  of  the  instru- 
ment arc  not  set  out  In  the  bill,  nor  Is  any 
copy  of  It  annexed.  Facts  are  not  atated 
making  it  apparent  that  the  instrument  did 
operate  to  discharge  the  mortgage.^  'i.ue 
court  cannot  act  iQnn  her  belief  or  conclu- 
sions as  to  the  law,  or  the  legal  effect  of  the 
instrument  The  court  must  have  facts  al- 
leged and  proved  upon  which  to  form  its  own 
conclusion  of  law. 

3.  The  instrument  above  referred  to  Is  al- 
leged to  have  been  ereonted  at  tbe  request 
of  the  defendant  Baker,  who  bad  taken  a 
conveyance  of  her  Interest  as  mortgagee  by 
her  warranty  deed,  and  by  a  transfer  of  tbe 
mortgage  doed  and  tbe  notes  to  him.  Hav- 
ing parted  with  all  her  title  and  Interest  in 
the  mortgage,  the  debt,  and  the  land,  she 
does  not  seem  to  have  mnch  concern  with 
the  eilect  of  the  instrument.  Mr.  Baker,  the 
purchaser,  seems  to  be  principally  and  direct- 
ly concerned  with  that  question.  If  the  In- 
.strument  he  asked  to  have  executed  and  te- 
corded  does  discharge  the  mortgage,  and  let 
in  the  creditors  of  the  mortgagor  before  him, 
he  will  be  the  one  to  suffer;  and,  if  relief 
can  be  had  in  equity,  be  would  seem  to  be 
the  party  who  should  ask  and  receive  It 

It  Is  suggested  that.  If  Mr.  Baker  should 
be  evicted  from  the  land  by  the  creditors  of 
the  mortgagor,  he  could  maintain  an  action 
against  the  plaintiff  on  her  covenant  of  war- 
ranty, and  that  this  contingency  entitles  her 
to  maintain  this  bill  for  relief.  It  must  be 
borne  in  mind  that  the  Instrument  in  ques- 
tion was  executed  aod  recorded  at  tbe  re- 
quest and  by  the  procurement  of  Mr.  Baker 
himself.  If  this  act  of  Mr.  Baker  has  given 
birth  to  a  title  superior  to  his,  it  would  not 
seem  to  be  a  breach  of  ttie  piainturs  coto- 
nant  of  warranty.  He  can  hardly  recovei 
damages  of  her  for  the  consequence  of  acta 
done  at  his  own  request  and  procurement 
A  covenantee  In  a  covenant  of  warranty  can- 
not himself  create  a  superior  utle,  and  then 
recover  compensation  therefor  from  the  cov- 
enantor. In  any  event  Mr.  Baker  should  be 
given  the  opportunity  to  bring  a  bill  in  bis 
own  name;  and  only  in  the  event  of  his  re- 
fusal, alleged  and  proved,  should  her  bill  be 
considered.  Such  request  and  refusal  are  not 
alleged. 

Though  the  blU  must  be  dismissed,  with 
costs,  as  decreed  by  the  Justice  hearing  the 
cause  in  the  first  Instance,  it  may  be  that 
upon  proper  allegations  and  evidence  Mr. 
Baker,  and  even  this  plaintiff,  could  show 
cause  for  the  relief  prayed  for.  Out  of 
abundance  of  caution,  therefore,  we  think 
the  decree  should  be  modified  so  that  tlie  dis- 
missal shall  be  without  prejudice. 

Decree  below  Is  ordered  to  be  modified  so  as 
to  be  a  decree  of  dismissal,  with  one  bill  of 
costs  for  the  two  defendants  named,  with 
costs  of  this  court  but  without  prejudice. 
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GHRNAND  ▼.  SBflTH. 

(Supreme  Court  of  New  Jersey.    June  10, 
1901.) 

INJURY    TO    EMPLOTe-DEIi-ECnVB  AFFUAM- 
CBS. 

In  tUa  cue  the  weight  of  the  evidence 
so  greatly   preponderates   against  tli9  verdict 
that  a  new  trial  mnat  be  grMited. 
iSvlIabus  by  the  Coart.) 

Action  by  John  Oemand  against  Theodore 
Smith.  Judgment  for  plaintiff,  and  defend- 
ant moved,  for  a  new  trial.     Granted. 

Argued  February  term,  1901,  t»efore  DH- 
PUE,  O.  J.,  and  COLLINS,  HENDEICKSON, 
and  DIXON,  JJ. 

Thomas  F.  Noonan,  Jr.,  for  plaintilT.  Hen- 
ry S.  White  and  John  Griffin,  for  defendant. 

DIXON,  J.  On  January  31.  1808,  the 
plaintiff,  a  man  60  years  of  age,  who  bad 
been  employed  in  the  defendant's  blacksmith 
shop  for  SO  years,  was  injured  In  the  shop 
by  the  breaking  of  a  tool  called  a  "swedge," 
and  brought  this  suit  to  recover  damages. 
The  Jury  rendered  a  verdict  in  bis  favor, 
which  the  defendant  now  seeks  to  set  aside 
as  unwarranted  by  the  evidence.  The  swedge 
is  a  large  implement,  sbaped  somewhat  like 
a  pair  of  sugar  tongs;  the  ends  being  solid 
cubes  of  iron  about  four  inches  in  size,  and 
having  In  each  of  the  adjacent  faces  a 
groove,  in  which  a  bar  of  heated  iron,  being 
placed,  may  be  compieesed  by  forcing  the 
cubes  into  dose  contact.  In  nalng  it  one  of 
the  cube*  la  laid  perfectly  flat  upon  an  anvil, 
and  is  kept  tbere  by  a  workman  holding  the 
handles  of  tlte  swedge;  and  then  a  bar  ol 
Iron,  having  a  diameter  slightly  larger  than 
the  groove,  is  set  In'  the  groove,  and  a  steam 
Irnmmer  comes  down  upon  the  upper  cu(>e 
with  such  force  as  by  repeated  blows  to  cam< 
press  the  bar  into  the  cylinder  formed  by 
the  grooves.  When  Injured,  the  plaintiff  was 
holding  the  handles  of  the  swedge,  and,  aft- 
er the  hammer  had  stmck  two  or  more 
blows,  it  was  stopped  a  moment,  and  then  it 
delivered  another  blow,  and  a  handle  of  the 
swedge  broke,  the  fragnooent  out  of  It  flying 
up  agaiust  the  plaintiff's  right  cheek  and  eye. 
The  lawful  success  of  the  plaintiff  depends, 
of  course,  upon  bis  proving  that  the  swedge 
broke  beeanse  of  a  defect  in  it  not  obvious  to 
him,  tiut  discoverable  by  such  inspection  as 
reasonable  prud«ioe  required  of  the  master. 
The  only  evidence  of  a  defect  In  the  tool  was 
furnished  by  the  testimony  of  the  plaintiff 
himself,  who  swore  that  when  he  was  struck 
be  fell  down,  and  then  picked  up  the  broken 
piece  of  the  iron  handle,  saw  blood  upon  it, 
and  saw  also  a  black  spot  on  one  of  the  frac- 
tured ends,  which  led  him  to  believe  the  han- 
dle must  have  been  previously  cracked;  but 
bis  eye  at  once  swelled  up  (his  left  eye  was 
already  blind),  and  the  pain  was  so  severe 
that  he  conid  not  t^  whether  the  spot  was 
on  the  tap  or  side  ot  the  end,  or  what  was 


the  appearance  of  the  metal  on  the  rest  of 
the  end.  Manifestly,  this  testimony  is  aitl< 
tied  to  very  little  weight,  whoi  we  consider 
the  plaintiff's  condition,  and  the  probability 
that  the  blade  spot  may  hare  been  a  psrtlde 
of  dirt  from  ttie  flow  of  the  smltliy.  Asaiaat 
this  evidence  is  the  testimony  of  fonr  wit- 
nesses who  swore  tliat  they  examined  both 
ends  of  tbe  fragment  soon  after  the  acddent, 
and  they  were  dean  and  bright  and  wttiiont 
sign  of  flaw.  Moreover,  the  plaintiff;  wlu 
had  been  a  blacksmith  tar  60  years,  said  that 
tbe  proper  mode  of  testing  such  a  tool  was 
to  strike  it  vrlth  a  hammer,  and  "if  It  is 
sound  it  has  a  dear  voice,  and  if  it  is  dam* 
aged  it  has  a  hollow  voice'';  and  several 
witnesses  testlfled  that,  when  the  swedge 
was  taken  from  tbe  shelf  for  use, '  it  was 
throvm  upon  top  of  the  furnace  to  get  the 
frost  out  of  it,  so  as  to  render  it  less  brittle, 
then  was  thrown  down  upon  tbe  floor  (this 
being  the  costomary  test),  and  then  was  pla» 
ced  upon  the  anvil,  where  it  was  struck  at 
least  twice  by  tbe  steam  hammer;  and  in 
none  of  these  operations  did  it  give  any  indi- 
cation of  unsoundness.  This  testimony  of 
perfect  strength  in  the  tool  overwhelms  the 
opixMing  evidence.  It  was  further  proved 
that,  if  the  swedge  was  not  bdd  firmly  flat 
npon  the  anvil,  the  blow  of  the  steam  ham- 
mer would  Jar  It  so  violentiy  as  to  render  a 
fracture  not  unlikely.  In  view  of  the  plain- 
tifTa  age,  an  unfortunate  lack  of  steadiness 
In  his  grrasp  of  the  swedge  is  by  far  the  more 
probable  way  to  account  for  this  sad  oecnr- 
rence.  The  weight  of  evidence  so  greatly 
preponderates  against  the  rerdict  that  a  new 
trial  should  be  granted. 


TIDET  V.  BUtIB  B.   CO. 

(Supreme  Court  of  New  Jersey.    June  10^ 
1901.) 

FALSE    IMPRISONHBNT-^BVIDBNCB. 

When  a  passenger  upon  a  railroad  train 
has  been  arrested  by  the  agent  of  the  railroad 
company  for  traveling  "without  having  previ- 
ously paid  his  fare,  and  with  intent  to  avoid 
payment  thereof,"  he  is  entitied,  in  tus  action 
to  recover  damages  tor  the  arrest,  to  prove  a 
custom  of  the  company  under  wliich  he  rea- 
sonably might  and  honestly  did  believe  that  a 
ticket  which  he  had  purchased  from  the  com- 
pany, and  which  he  tendered  as  ius  fare,  was 
lawful  payment  for  the  trip  be  was  making 
at  the  time  of  the  arrest. 
(Syllabna  by  the  Court.) 

Error  to  circuit  court,  Essex  county. 

Action  by  Marcus  B.  Tidey,  Jr.,  against  the 
Erie  Railroad  Company.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.  Re- 
versed. 

Argued  February  term,  ijOl,  before  DE- 
PUE,  C.  J.,  and  COLLINS.  HBNDRIGKSON, 
and  DIXON,  JJ. 

Samuel  Kalisch,  for  plaintiff  in  error. 
Cortlandt  Parker  and  Cortiandt  Parker,  Jr., 
for  defendant  in  error.  ^^  . 
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DIXON,  J.  The  plaintiff's  action  was  for 
assault  and  battery  and  false  Imprisonaunt. 
On  the  trial  It  appeared  that  about  Decem- 
ber 11, 1898,  he  had  bought  In  Newark  Irom 
the  defendant  company  a  return  ticket  OTer 
the  company's  road  between  Newark  and 
New  York,  and  had  ridden  to  New  York, 
using  that  part  of  the  ticket  printed,  "New- 
ark to  New  York."  On  December  i<i,  U«8, 
he  again  boarded  the  company's  train  in 
Newark,  and,  on  bis  ride  to  New  York,  ten- 
dered to  the  conductor,  as  payment  of  his 
fare,  the  other  i>art  of  the  ticket,  printed, 
"New  York  to  Newark."  The  conductor  re- 
fused to  accept  the  ticket,  saying  It  was  In 
the  wrong  direction,  and  demanded  cash. 
The  plaintiff  insisted  that  he  had  been  using 
similar  tickets  In  that  way  for  a  great  many 
years,  and  refused  to  pay  otherwise,  and  left 
the  ticket  In  the  front  of  the  seat,  where  the 
conductor  had  placed  It.  On  the  arrival  of 
the  train  at  Jersey  City  the  conductor  caused 
the  plaintiff  to  be  arrested  for  his  refusal  to 
pay  fare.  The  plaintiff  offered,  also,  to  prove 
that  It  was  the  custom  of  the  defendant  com- 
pany to  accept  tickets  reading,  "New  York 
to  Newark,"  as  payment  of  fare  from  Newark 
to  New  York,  prior  to  the  time  the  plaintiff 
was  arrested.  This  offer  was  overruled,  and 
exception  taken.  On  motion  of  defendant  a 
nonsuit  was  then  ordered,  and  exception  al- 
lowed to  the  plaintiff.  To  reverse  the  non- 
suit, the  plaintiff  prosecutes  this  wrli  of  er- 
ror, and  assigns  error  on  the  exceptions. 

The  right  of  the  conductor  to  place  the  plain- 
tiff under  arrest  Is  based  upon  the  eighteenth 
and  nineteenth  sections  of  "an  act  respecting 
railroads  and  canals"  (Gen.  St  p.  2608),  the 
tenor  of  which  Is  that  "u  any  person  travel 
or  attempt  to  travel  in  any  carriage  of  any 
railroad  company  •  •  •  without  having 
previously  paid  his  fare,  and  with  intent  to 
avoid  payment  thereof,"  he  may  be  appre- 
hended, etc.  Assuming  for  present  purposes 
the  validity  of  this  enactment  we  think  the 
offered  evidence  should  have  been  received, 
and  would  have  presented,  a  case  for  the 
Jury.  The  statute  Is  penal,  and  must  be 
stricUy  construed.  In  order  to  Justify  action 
under  It  the  passenger  must  have  traveled, 
not  only  without  paying  his  fare,  but  also 
with  Intent  to  avoid  payment  thereof.  Har- 
ris V.  Railroad  Co.,  68  N.  J.  Law,  282,  33  AtL 
799.  If  this  plaintiff  had  shown  that  when 
he  purchased  the  ticket  and  when  he  board- 
ed the  train  he  was  relying  on  a  custom  of 
the  company  to  accept  such  tickets  as  fare 
Indifferently  either  for  two  rides  from  New- 
ark to  New  York,  or  for  one  ride  each  way, 
then  It  would  have  been  permissible  for  the 
Jury  to  find  that  he  believed  he  had  paid 
fare  for  the  trip  he  was  making,  and  so  had 
no  Intent  to  avoid  the  payment  thereof,  in 
Runyan  v.  Railroad  Co.,  61  N.  J.  Law,  537, 
41  Ati.  3G7,  43  L.  R.  A.  284;  Id.,  47  Ati. 
422,— it  was  held  that  a  custom  of  the  com- 
pany may  give  a  ticket  bolder  rights  different 
from  those  stated  in  his  ticket;   and,  a  for- 


tiori, such  a  custom  may  lead  a  passenger 
taonesdy  to  believe  that  be  has  the  right  in- 
dicated by  the  custom.  If  the  plaintiff  was 
free  from  an  actual  Intent  to  avoid  payment 
of  fare,  then  he  did  not  Incur  the  penal^ 
or  subject  himself  to  the  arrest  claimed  to  be 
sanctioned  by  the  statute,  and  the  defend- 
ant's attempted  Justification  failed.  The 
nonsuit  should  be  reversed,  and  a  venire  de 
novo  awarded. 


DONNELLY  T.  CURRIB  HARDWARE  CO. 
(Supreme  Court  of  New  Jersey.   June  10, 
1901.) 
CONTRACT— EXECtmON. 
If  it  appears  that  the  parties  to  •  nego- 
tiation, although  they  have  agreed  on  all  Ui« 
terms  of  their  bargaia,  mean  to  have  them  re- 
duced to  writiDg  and  signed,  before  the  con- 
tract shall  be  considered  as  complete,  neither 
party  will  be  bonnd  until  that  is  done. 
(Syllabus  by  the  Court.) 

Error  to  circuit  court,  Atiantic  cotmty. 

Action  by  Daniel  R.  Donnelly  against  the 
Currie  Hardware  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed. 

Argued  February  term,  1901,  before  DK- 
PUE,  a  J.,  and  OOLUNS,  HENDRICKSOX. 
and  DIXON,  JJ. 

Clarence  L.  Cole,  for  plaintiff  in  error.  6. 
A.  Bourgeois,  for  defendant  in  error. 

DIXON,  J.  The  plaintiff,  being  about  to 
bid  for  a  contract  to  build  a  music  pavilion 
In  Atlantic  Oty,  submitted  the  plans  and 
specifications  to  the  defendant  for  an  esti- 
mate as  to  the  price  at  which  the  latter 
would  do  the  metal  work  required,  and  on 
March  31,  1899,  received  a  letter  from  the 
defendant  saying  that  It  would  do  the  work 
for  $2,850.  Accordingly  the  plaintiff  put  in 
his  bid  for  the  construction  of  the  building, 
and,  after  the  maldng  of  some  changes  not 
affecting  the  metal  work,  the  Job  was  award- 
ed to  him,  and  the  contract  was  signed  on 
April  5,  1899.  During  the  next  morning  the 
plaintiff  telephoned  to  the  defendant's  man- 
ager that  he  had  signed  a  contract  for  the 
building,  and  would  be  prepared  to  sign  a 
written  contract  with  the  defendant  at  4 
o'clock  that  afternoon,  to  which  the  man- 
ager answered,  "All  right"  Shortiy  before 
that  hour  the  plaintiff  telephoned  to  the  man- 
ager that  he  had  not  had  time  to  prepare 
the  contract,  and  would  sign  It  In  the  morn- 
ing, to  which  the  manager  again  replied, 
"All  right"  The  next  morning  the  plaintiff 
called  on  the  manager,  and  the  latter  inform- 
ed the  plaintiff  that  the  defendant  would  be 
unable  to  perform  the  work  in  the  time 
agreed  upon  by  the  plaintiff,,  and  had  not 
room  to  do  the  work  so  quickly,  and  refused 
to  sign  the  proposed  c<mtract  Afterwards 
the  plaintiff  was  compelled  to  pay  a  higher 
price  for  the  metal  work,  and  brought  this 
suit  for  breach  of  contract    On  this  state 
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of  facts,  shown  by  the  plaintllTg  evidence, 
the  defendant  moved  for  a  nonsuit,  and  for 
direction  of  a  verdict  In  favor  of  defendant. 
These  motions  being  overmled,  exceptions 
were  sealed. 

The  case  Is  governed  by  the  rule  establish- 
ed in  Water  Commissioners  v.  Brown,  32  N. 
J.  I.aw,  604,  where  Mr.  Justice  ESmer,  speak- 
ing for  the  court  of  errors,  said:  "If  it  ap- 
pears that  the  parties,  although  they  have 
agreed  on  all  the  terms  of  their  contract, 
mean  to  have  them  reduced  to  writing  and 
signe<I  before  the  bargain  shall  be  considered 
as  complete,  neither  paity  will  be  bound  un- 
til that  Is  done,  so  long  as  the  contract  re- 
mains without  any  acts  done  under  It  on  ei- 
ther side."  The  conversations  over  the  tele- 
phone between  the  plaintiff  and  the  defend- 
ant's manager,  as  well  as  the  testimony  of 
the  plaintiff  himself,  make  It  clear  that  a 
written  contract  was  expected  by  both  par- 
ties. Indeed,  it  cannot  reasonably  be  deter- 
mined that  the  parties  had  agreed  upon  all 
the  matters  which  they  would  expect  to  have 
included  in  their  bargain;  for  the  time  al- 
lowed for  the  beginning  and  completion  of 
the  work  and  the  mode  of  payment  are  gen- 
erally provided  for  expressly  In  such  arrange- 
ments, and  on  these  points  their  negotiations 
had  been  silent,  awaiting,  probably,  the  out- 
come of  the  plalntlfTs  proposal  for  the  erec- 
tion of  the  building.  We  therefore  think 
that  no  contract  was  made  by  the  defendant, 
and  that  the  motions  mentioned  should  have 
prevailed. 

The  Judgment  Is  reversed. 


KELLET  T.  REPETTO  et  al. 

(Court  of  CSiancery  of  New  Jersey.    June  7, 

1901.) 

KSTOPPBIi  IN   PAIS— ATTORNEY  AND   CLIENT. 

1.  Where  a  party  havine  an  equitable  inter- 
est in  lands  assents  to  and  aids  in  the  disposi- 
tion of  the  legal  title  thereto,  she  ia  estopped, 
after  the  purchfisers  from  the  holders  of  the 
legal  title  have  by  her  inducement  changed 
their  position,  from  asserting  her  equitable 
claims  npon  tne  legal  title. 

2.  An  attorney  is  bound  to  deal  with  his 
client  with  frankness,  and  to  render  her  an 
itemised  account  of  his  receipts  and  disburse- 
ments of  her  moneys  paid  to  Mm. 

(Syllabus  by  the  Oourt.) 

Bill  by  Hannah  E.  Kelley  against  Augus- 
tine B.  Repetto  and  others.  Reference  or- 
dered to  state  account. 

E.  A.  Hlghble,  for  complainant  Thomp- 
son &  Cole,  for  defendants. 

GBET,  V.  0.  (orally).  The  testimony  has 
been  taken  over  two  days,  and  the  cause 
lias  been  fully  argued  by  counsel  I  think  I 
can  dispose  of  It  now.  The  complainant  flies 
a  bill  as  the  equitable  owner  of  one  undivided 
third  part  of  a  tract  of  land  known  as  block 
or  section  92  In  South  AtlanUc  City.  The 
legal  title  to  this  block  at  the  time  when 


the  complainant's  Interest  in  it  attached  was 
In  a  man  by  the  name  of  Samuel  Klrby. 
Mr.  Klrby  had  made  an  agreement  to  sell 
this  property  to  the  defendants  William 
Bowker  and  Augustine  Repetto.  They,  hold- 
ing the  equitable  right  under  Klrby's  con- 
tract, agreed  that  the  complainant  Aould  be 
admitted  to  an  equal  partnership  with  them, 
contributing  an  equal  share  of  the  purchase 
money,  which  she  subsequently  did.  There 
were  some  Intermediate  transactions,  sug- 
gesting an  Interest  in  other  persons,  which 
were  only  partially  carried  out  They  final- 
ly resulted  in  the  holding  of  equitable  rights 
in  the  property  by  the  defendant  William 
Bowker  to  the  extent  of  a  one-third  interest, 
Augustine  B.  Repetto,  of  another  one-third, 
and  the  complainant  Hannah  tH.  Kelley,  of 
the  remaining  third.  In  actual  fact,  the  prop- 
erty was  disposed  of  by  these  equitable 
owners  before  Mr.  Klrby  executed  any  deed 
to  them.  Klrby  subsequently  conveyed  the 
block  No.  92  to  the  New  York  &  Atlantfc 
City  Navigation  &  Pier  Company,  which  cor- 
poration received  the  conveyance  as  a  mere 
trustee  for  the  equitable  owners  according 
to  their  several  sharea  The  bill  alleges  that 
Mrs.  Kelley  was  deceived.  In  that  she  was 
led  to  believe  that  the  equitable  title  owners 
were  themselves  to  receive  a  conveyance  ol 
the  legal  title,  the  effect  of  which  would 
have  been  to  give  to  her  an  undivided  one- 
third  part  on  the  face  of  the  paper  title. 
No  one  has  ever  disputed  her  ownership  of 
a  one-third  interest  in  fact  The  weight  of 
the  testimony  goes  to  show  that  Mrs.  Kelley 
was  neither  misled  nor  cheated  In  the  mak- 
ing of  the  deed  by  Klrby  to  the  New  York 
&  Atlantic  City  Navigation  &  Pier  Com- 
pany. When  Mrs.  Kelley  says  that  the 
deed  was  made  without  her  knowledge  and 
consent,  she  makes  a  mistake.  There  are 
several  witnesses  who  contradict  her,  and 
show  that  she  was  not  only  previously  In- 
formed of  the  intention  to  put  the  title  in 
that  company,  but  she  was  consulted  on  the 
point  and  approved  of  that  disposition  of 
the  property,  as  an  easy  way  to  bold  it  for 
ready  sale  and  conveyance,  in  accordance 
with  the  purpose  of  the  parties  interested, 
avoiding  the  delays  and  vexations  attendant 
upon  the  making  of  deeds  by  several  owners. 
There  Is  nothing  shown  in  the  proofs  which 
Indicates  that  any  associate  of  Mrs.  Kelley 
was  at  any  time  actuated  by  a  disposition 
to  do  her  any  wrong.  The  weight  of  the 
testimony,  part  of  which  is  that  of  disin- 
terested parties,  conclusively  shows  that  the 
title  was  put  In  the  name  of  this  company 
by  her  assent.  Mrs.  Kelley  does  not  repu- 
diate the  sale  made  by  the  pier  company. 
She  does  not  dissent  either  as  to  the  price 
at  which  or  the  persons  to  whom  the  sale 
of  the  land  had  been  made  by  that  company. 
What  she  insists  upon  is  that  she  never  as> 
sented  to  the  placing  of  the  title  in  the  name 
of  the  pier  company,  and  she  wants  the  legal 
title  to  the  nndivided  one-third  part  of  the 
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iu:«i>crty  decreed  to  be  in  ber  name,  so  tb&t 
sbe  may  be  a  necessary  grantor  to  McGraw 
and  McCouagby,  wbo  bave  purcbaBed  from 
tbe  pier  company.  Tbia  Is  an  aftertbougbt 
on  tbe  part  of  Mrs.  Kelley,  and  appears  to 
bave  been  occasioned  by  ber  differences  witb 
Mr.  Bepetto.  Her  assent  to  tbe  putting  of 
tbe  title  In  tbe  pier  company,  and  h&c  activ- 
ity in  aid  of  tbe  sale  of  tbe  property  after- 
wards, estop  ber  at  tbls  late  day  to  set  up 
an  equity  wbicb  will  enable  ber  to  defeat 
tbe  title  agreed  to  be  conveyed  to  McGraw 
and  McConaghy  by  tbe  pier  company  before 
sbe  filed  ber  bilL  No  wrong  bas  been  done 
to  Mrs.  Kelley  by  tbe  putting  of  tbe  title  in 
tbe  name  of  tbe  pier  company.  It  bas  been 
sbown  tbat  sbe  assented  to  tbat,  and  subse- 
quently aided  in  making  sdle  of  tbe  prop- 
erty to  McOraw  and  McGonagby.  Now  tbat 
tbe  parties  bave  all  cbanged  tbeir  positions, 
sbe  Is  estopped  to  set  up  a  rlgbt  unsubstan- 
tial in  its  cbaracter,  but  wliicb  migbt  be 
used  to  tbe  injury  of  persons  induced  by 
ber  conduct  to  purcbase  tbe  lands  in  ques- 
tion. Tbe  result  of  tbat  bolding  is  tliat  as 
against  McGraw  and  McConagby,  wbo  are 
tbe  present  bolders  of  tbe  legal  title  under 
tbe  carrying  out  of  tbe  contract  for  sale 
made  witb  tbem,  Mrs.  Kelley  bas  no  equity. 
Their  attitude  is  entirely  Justified.  Tbey 
dealt  witb  tbe  legal  title  at  tbe  time  in  a 
way  In  wblcb  tbey  were  entitled  to  deal  witb 
it,  and  bave  paid  tbeir  money  in  accordance 
witb  tbeir  agreement  made  witb  tbe  aid  and 
assent  of  all  tbe  equitable  owners,  Mrs.  Kel- 
ley included.  Tbe  bill  of  complaint  must  be 
dismissed  as  to  McGraw  and  McConagby, 
witb  costs. 

Tbe  bill  sbowB  and  tbe  answers  admit  tbat 
Mr.  Bepetto  alone  bas  tbe  money  of  Mrs. 
Kelley.  Mr.  Bowker  is  a  party  only  as  to 
tbat  pbase  of  tbe  bill  wbicb  alleges  tbat  be 
Joined  in  a  fraud  wbereby  tbe  title  was  put 
in  tbe  pier  company,  to  Mrs.  Kelley's  dis- 
advantage. Tbe  complainant's  proofs  fall  in 
tbat  respect,  and  tbeiefore  tbe  bill  must  be 
dismissed  as  to  Mr.  Bowker,  witb  costs. 

Tbe  New  York  Navigation  dc  Pier  Ckun- 
pany  is  in  tbe  same  attitude  as  Mr.  Bowker, 
and  as  to  tbat  defendant  tbe  bill  must  be 
dismissed,  witb  costs. 

As  to  Mr.  Bepetto,  bis  answer  sbows  frank- 
ly tbat  tbls  woman's  money  bas  been  re- 
ceived by  blm  as  her  attorney.  He  says  be 
bas  always  been  willing  to  account  to  ber  for 
these  moneys.  He  claims  tbat  be  bas  ren- 
dered ber  a  statement  of  bis  receipts  and 
expenditures  In  ber  behalf  in  this  transac- 
tion. Tbe  evidence  shows  tbat  a  memoran- 
dum typewritten  statement  was  sent  by  Mr. 
Bepetto  to  Mrs.  Kelley.  which  contained,  in- 
termingled with  other  dealings  between 
them,  an  ezbibitlon  of  part  of  Mr.  Repetto's 
transactions  for  ber  in  this  matter.  Mrs. 
Kelley'a  present  counsel  in  tbls  cause  called 
upon  Mr.  Bepetto  with  this  statement  Tbe 
latter  then  admitted  that  since  the  statement 
bad  been  sent  there  bad  been  substantial 


payments  made  to  bim,  not  included  in  tbe 
statement  He. also  flatly  refused  to  permit 
Mrs.  Kelley  or  any  one  chosen  by  ber  to  be 
present  at  tbe  final  settlement  tnen  about  to 
be  made  with  the  purchasers  of  tbe  prop- 
erty, declaring  that  "she  bad  Intrusted  this 
matter  to  him,  and  be  didn't  propose  to  let 
her  in  now;  be  did  not  bave  to."  Shortly 
after  this  conversation,  and  while  tbe  parties 
were  in  tbls  attitude,  tbe  bill  m  this  cause 
for  an  accounting  was  filed  by  Mrs.  Kelley. 
Mr.  Bepetto  does  not  deny  tbat  bis  relation 
to  Mrs.  Kelley  in  this  transaction  was  tbat 
of  attorney  to  client.  He  does  not  deny  that 
this  relation  obliges  bim  to  account  to  her 
for  ber  moneys  which  he  bas  received. 
What  he  claims  is  tbat  be  had,  before  the 
bill  was  filed,  actually  accounted  to  her  for 
ber  moneys  in  his  bands.  The  evidence  satis- 
fies me  tbat  be  bad  not  He  knew  before  tbe 
bill  was  filed  tbat  Mrs.  Kelley  was  dissatU- 
fled  with  bis  conduct  In  tbe  transaction.  The 
typewritten  memorandum  cannot  be  taken 
to  be  an  accounting  for  the  mnttei  now  In 
dispute,  as  it  does  not  undertake  to  show  tbe 
amount  of  money  m  hand  when  tbls  suit 
was  commenced,  and  is  quite  insufiSclent  in 
itself  BO  to  define  tbe  amount  due  Mrs.  Kel- 
ley tbat  she  could,  on  it  have  begun  a  suit 
at  law  at  tne  time  when  this  suit  was 
brought  There  Is  no  pretense  of  any  other 
accounting.  Mr.  Bepetto  does  not  deny  that 
Mr.  Higbbie,  wbo  called  upon  bim  Just  be- 
fore this  suit  was  begun,  in  behalf  of  Mrs. 
Kelley,  was  then  ber  employed  attorney,  au- 
thorized to  act  for  ber  in  this  transactiolL 
Mr.  Bepetto  claimed  tbe  right  oecause  of  bis 
previous  employment  as  Mrs.  Kelley's  attor- 
ney, to  prevent  bis  client  from  participating 
in  a  settlement  in  which  be  admitted  sbe 
had  an  interest  His  position  was  in  fact 
hostile  to  Mrs.  Kelley,  and  was  an  unjustifi- 
able assumption  of  power.  Sbe  could  not 
sue  him  at  law  for  tbe  moneys  be  had  re- 
ceived from  ber,  because  sbe  comd  not  know, 
until  be  had  rendered  an  account  to  ber, 
what  amount  was  actually  due  to  ber.  Tbe 
same  condition  of  affairs  is  yet  existent.  A 
final  disposition  of  the  property  bas  been 
made  to  McGraw  and  McConagby.  Mr.  Re- 
petto  admitted  tbat  be  bad  received  the  pur- 
chase money.  He  was  on  the  stand  as  a 
witness  for  himself,  and  gave  testimony  as 
follows  as  to  this  purcbase  money:  "Q.  Tou 
have  never  paid  Mrs.  Kelley  ber  part  of  it? 
A.  No;  I  have  offered  to  do  so.  Q.  How 
much  Is  there  coming,  according  to  your  cal- 
culation? A.  I  don't  know.  I  could  not  say 
now.  Q.  When  did  you  offer  to  do  so?  A. 
I  said  to  Mrs.  Kelley:  'Any  time  tbat  you 
are  willing  to  sign  a  quitclaim  deed,  so  tbat 
McGraw  and  McConagby  will  get  a  clear 
title,  I  will  settle  immediately.  Fix  your 
time.'  "  It  is  evident  Mr.  Bepetto  had  not  at 
the  time  of  the  filing  of  the  bill  of  complaint 
In  this  cause,  nor  uas  he  since,  made  up  an 
account  of  the  moneys  due  from  bim  to  Mrs. 
Kelley  in  tbia  transaction,  and  be  certainly 
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had  not  rendered  to  her  any  such  account  aa 
would  enable  her  to  sue  him  for  those  moneys 
In  a  court  of  law.  His  relation  to  her  was 
fiduciary,  requiring  from  him  entire  frank- 
ness and  candor,  ishe  was  entitled  to  have 
from  him  such  a  statement  of  account  as 
definitely  showed  the  sum  due  to  her.  She 
did  not  forfeit  this  right  because  her  con- 
duct was  mistaken  and  vezaitous.  She  had 
no  legal  title  to  the  property  sold,  and  could 
not  demand  the  purchase  money  from  the 
purcbasers,  and  had  no  status  to  sue  them 
at  law.  She  hod  assented  to  tue  sale,  and 
had  no  equitable  claim  agajmst  them.  She 
can  only  get  her  share  from  Air.  Repetto, 
who  admits  he  has  received  it  for  her.  He 
has  paid  out  part  of  it  rightfully  in  dis- 
charge of  costs  and  expenses,  and,  by  Mrs. 
Kelloy's  direction,  of  her  debt  to  Bowker, 
but  how  much  remains,  Mrs.  Kelley  does  not 
know.  If  she  sues  Mr.  Repetto  at  law,  she 
does  not  know  what  Is  due;  and  a  ready  re- 
ply can  be  made  that  Mr.  Bepetto  holds  the 
money  in  trust,  with  an  unsettled  amount 
of  costs,  expenses,  and  payments  chargeable 
against  It,  and  no  account  stated.  Under 
these  circumstances,  Mrs.  Keiiey  has  a  right 
to  have  a  statement  of  the  account  from  Mr. 
Bepetto,  to  have  the  items  of  receipt  and 
distMiEsement  stated,  showing  how  much  of 
her  money  has  been  taken  to  pay  her  debt 
to  Mr.  Bowker,  and  what  were  the  expenses 
incidental  to  this  transaction,  and  definitely 
fixing  the  balance  due  to  her.  I  will  advise 
a  reference  to  a  master  to  state  auch  an 
account. 


ORAIT  T.  80HLAG  et  «1. 
(Court  of  Chanceiy  of  New  Jersey.    May  20, 

1901.) 
PRAtnJULENT    CONVBTANCSS  —  CONVHTANCB 
TO  SUBKTT— CONSIDHRATION-SURETY'a  LIA- 
BIU.TT  —  PLIUDIKOe  AS  HVIOBNCB  —  STATB- 
URNT. 

X.  Admissions  of  tact  contained  in  an  un- 
sworn answer  of  a  defendant  may  be  used  by 
the  com^ainant  aa  evidence. 

2.  Statements  ia  an  answer  not  under  oath, 
for  the  interest  of  the  answering  defendant, 
cannot  be  considered  as  evidence  for  such  de- 
fendant. 

3.  The  mere  liability  of  a  surety  to  pay  his 
principal's  debt  cannot,  as  against  the  prin- 
cipal's existing  creditors,  be  deemed  a  valid 
ronsidGratioQ  for  the  nbsolnte  conveyance  by 
the  nriTicinal  of  substantially  all  his  property 
to  tlie  ssrety. 

4.  A  suruty,  or  one  under  an  undischarged 
liability  for  another,  may  take  a  mortgage 
upon  any  or  all  the  principal's  property  for  the 
purpose  of  securing  the  surety  against  loss  on 
his  liability.  Such  a  taking  of  security  does 
not  binder  other  creditors  of  the  principal 
from  collecting  their  claims.  In  the  sense  pro- 
hibited by  the  statute  of  frauds. 

5.  An  abs(4ute  conveyance,  whereby  the  title 
to  substaatiaily  all  the  prineiDsl's  property  is 
transferred  to  a  surety  (who  nas  not  satisfied 
his  liability),  for  a  named  valnable  considera- 
tion, which  was  not  in  fact  paid,  is  a  hiodrance 
to  Uie  existing  creditors  of  the  grantor  prin- 
cipal, and  is  oEnoxions  to  the  statute  of  frauds. 

(Syllabus  by  the  Court) 


Bill  by  Oeocge  H.  Craft  against  Philip 
Schlag  and  others  to  sot  aside  a  conveyance 
alleged  to  be  fraudulent  a»  to  creditors.  De- 
cree for  complainant. 

On  April  14,  1890,  the  complainant  recov- 
ered a  judgment  before  a  Justice  of  the  peace 
of  Olonceater  county  for  $183.15,  damagpa 
and  coats,  against  the  defendant  Philip 
Scblag.  This  jndgmmt  was  docketed  in 
Gloucester  county  common  pleas  on  the  18th 
day  of  April,  1800.  In  the  f<rilowiBg  May. 
Schlag  appealed  from  this  Judgment  to  the 
court  of  common  pleas.  On  September  16, 
1899,  schlag  conveyed  three  tracts  of  land  in 
Gloucester  county  to  the  defendant  Frask 
B.  Kldgway,  for  the  named  consideration  of 
11,600.  On  the  10th  of  September,  1896,  this 
deed  was  recorded  in  the  Gloucester  county 
clerk's  office.  On  June  20,  1900,  the  appeal 
was  heard,  and  a  new  Judgment  was  ren- 
dered therein  in  favor  of  the  complainant, 
and  against  Schlag,  for  $168.60,  damages  and 
costs.  The  complainant  flies  his  bill,  setting 
np  the  above-named  facts,  and  charging  that 
the  conveyance  from  Schlag  to  Ridgway  was 
without  adequate  consideration,  and  upon  an 
agreement  between  them  that  the  property 
conveyed  should  be  used  to  pay  certain  debts 
of  Schlag  and  to  return  the  surplus  to  Mm, 
and  that  the  conveyance  was  made  to  binder ' 
and  defraud  the  complainant  in  the  collec- 
tion of  bis  claim  against  Schlag.  The  com- 
plainant prays  that  the  defendant  may  dis- 
cover what  was  the  consideration  of  the  deed 
from  Ridgway  to  Schlag,  and  that  the  lands 
conveyed  to  Ridgway  may  be  decreed  to  be 
Schlag's  property,  notwithstanding  the  deed, 
or  that  Ridgway  may  be  decreed  to  hold  the 
lands  conveyed  In  trust  for  the  complain- 
ant, the  creditor  of  Schlag,  and  that  tliey 
may  be  sold  upon  an  execution  Issued  under 
the  Judgment  of  the  complainant  recovered 
and  entered  on  appeal,  or  by  the  decree  of 
this  court  in  this  cause,  and  that  out  of  the 
proceeds  of  such  sale  complainant  may  be 
paid  the  sum  of  his  Judgment,  with  Interest 
and  costs;  with  a  general  prayer  for  other 
and  further  relief.  The  defendants  Ridg- 
way and  Schlag  file  separate  answers,  but 
by  the  same  solicitor.  They  admit  the  Judg- 
ment before  the  Justice  of  the  peace,  the  ap- 
peal, and  the  new  recovery  for  the  lesser 
sum  In  the  court  of  common  pleas.  They 
deny  that  there  was  no  adequate  considera- 
tion for  the  conveyance  to  Ridgway,  and  that 
there  was  any  agreement  between  Ridgway 
and  Schlag  that  the  property  conveyed  should 
be  used  to  pay  certain  of  Schlag's  debts  and 
return  the  surplus  to  him.  They  deny  that 
the  conveyance  to  Ridgway  was  made  for 
the  purpose  of  hindering  the  complainant  or 
other  creditors  of  Schlag  In  the  collection  of 
debts  which  Schlag  might  owe  them.  Both 
defendants  In  their  answers  go  beyond  mere 
denial  of  inadequacy  of  consideration,  and 
state,  In  response  to  the  charges  of  the  bill, 
what  they  claim  to  have  been  the  actual  con- 
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sldwatlon  of  the  deed  to  RIdgway.  Tbey 
say  that,  In  1895^  Schlag,  as  administrator 
of  one  Jane  S.  Sheets  bad  given  bond  for 
fS.OOO  for  the  faithful  performance  of  his 
dnties;  that  Ridgway,  with  two  other  per- 
sons, become  sureties  on  that  bond,  and  the 
defendant  RIdgway  states  in  his  answer  that 
he  "continued  to  be,  and  still  Is,  liable  on 
said  bond";  that  the  other  sureties  on  the 
bond  had  become  Insolvent  and  worthless. 
and  that  the  whole  responsibility  had  fallen 
upon  RIdgway,  and  had  been  assumed  by 
him  prior  to  the  making  of  the  deed;  that 
Schlag,  as  administrator,  had  become  in- 
debted to  the  Sheets  estate  in  a  large  sum  of 
money,  |2,000  or  more,  which  the  defendant 
RIdgway  would  have  to  pay,  as  Schlag  had 
no  estate  of  his  own,  other  than  the  proper- 
ties named  In  the  bill  of  complaint,  and  the 
«<iulty  In  another  Broall  property  not  con- 
veyed to  RIdgway.  The  answer  of  the  de- 
fendant RIdgway  alleges  that,  by  an  order 
of  the  orphans'  court  of  Gloucester  county, 
Schlag  was  discharged  of  all  liability  as  ad- 
ministrator, except  the  accounting  of  the 
.property  of  the  estate  which  had  not  been  ac- 
counted for,  and  the  paying  over  to  his  suc- 
cessor the  securities  and  properties  of  the 
estate;  that,  in  pursuance  of  an  order  of 
.the  court  made  June  28,  1900,  Schlag  filed 
his  final  account,  which  was  approved, 
whereby  It  appeared  that  there  was  due  to 
.him  from  Schlag,  as  administrator  to  the 
.Sheets  estate,  the  sum  of  $2,332.84,  for  which 
amount  the  defendant  RIdgway  says  he  be- 
came and  was  liable  on  the  bond  of  Schlag 
as  administrator.  The  defendant  RIdgway 
.further  answers  that  Schlag,  knowing  that 
.the  real  estate  named  In  the  bill  of  com- 
4>Ialnt  mentioned  would  not  produce  sufficient 
money  to  liquidate  the  amount  for  which  the 
defendant  was  liable  upon  the  bond,  offered 
the  defendant  to  convey  the  properties  nam- 
ed In  the  blU  to  him,  further  stating  that. 
If  the  property  conveyed  was  Insufficient  to 
save  the  defendant  Ridgway  harmless,  he 
(Schlag)  would  pay  the  deficiency  as  soon  as 
be  was  able  to  do  so.  The  defendant  RIdg- 
way further  states  in  his  answer  that,  realiz- 
ing that  It  was  the  only  chance  he  had  to 
save  himself  from  complete  loss,  he  agreed 
to  take  the  conveyance,  which  he  says  was 
made  unconditionally  and  absolutely,  the 
only  agreement  being  that  RIdgway  should 
take  the  proceeds  arising  from  the  sale  of  the 
property  to  reimburse  himself  for  the  losses' 
which  be  would  necessarily  Incur  because  he 
had  become  surety  on  Schlag's  administra- 
tor bond,  and  that  the  latter  would,  when  he 
was  able,  pay  to  RIdgway  any  deficiency. 
The  defendant  RIdgway  denies  that  the  prop- 
erty will  produce  an  amount  sufficient  to  pay 
the  sum  owing  by  Schlag  to  the  estate  for 
which  he  (RIdgway)  was  liable  and  which 
he  must  pay.  The  defendant  RIdgway  fur- 
ther denies  that  the  conveyance  was  made 
.for  the  purpose  of  hindering  the  complain- 


ant in  the  collection  of  bis  debt  against 
Schlag. 

S.  H.  Richards,  for  complainant  R.  S. 
Clymer,  for  defendants. 

GREY,  V.  C.  (after  stating  the  facts).  The 
statements  of  the  consideration  of  the  deed 
from  Schlag  to  Ridgway,  made  by  these  de- 
fendants in  their  answers,  are  admissions 
as  to  facts  within  their  knowledge,  put  in 
Issue  by  the  charges  in  the  blU,  and  though 
the  answers  are  invited  without  oath,  and 
are  not  sworn  to,  the  facts  admitted  are  con- 
clusive against  the  defendants  who  state 
them  In  their  answers.  Hyer  v.  Little.  20  X. 
J.  Elq.  445.  Though  unavailable  collaterally, 
such  admissions  may  be  useful  to  the  com- 
plainant in  the  pending  cause.  Manley  v. 
Mlckle,  56  X.  J.  Bq.  567,  87  Atl.  738  (court  of 
appeals).  The  decisions  of  this  state  abun- 
dantly recognize  the  evidential  force  of  an 
answer  as  an  admission  In  favor  of  a  com- 
plainant.   Id.,  and  cases  there  cited. 

The  proofs  taken  at  the  hearing  are  quite 
meager  In  their  disclosiure  of  the  facts  of 
the  transaction,  but,  when  coupled  with  the 
admissions  contained  in  the  defendants'  an- 
swer, the  case  presents  this  condition  of 
facts:  The  defendant  Schlag  was  Indebted  to 
the  complainant,  whose  claim  was  in  a  pend- 
ing suit  which  came  to  Judgment  In  a  Jus- 
tice's court  against  Schlag,  and  was  docketed 
in  the  common  pleas.  An  appeal  was  taken, 
and  pending  the  appeal  Schlag  conveyed  the 
lands  named  in  the  bill  of  complaint  (being 
all  he  possessed  save  an  equity  of  trlfiing 
value)  to  RIdgway.  The  latter  In  his  answer 
states  the  consideration  of  this  deed.  It  ap- 
pears that  Ridgway  was  a  surety  on  Schlag's 
bond  as  administrator,  and  was  liable  to  be 
obliged  to  make  good  a  balance  decreed  to  be 
due  from  Schlag  to  the  distributees  of  the 
estate  of  which  be  was  administrator.  There 
Is  no  claim  that  RIdgway  paid  the  money  for 
which  he  was  liable.  On  the  contrary,  his 
answer  admits  that  he  Is  yet  liable  for  it; 
but  to  secure  RIdgway  against  loss,  Schlag 
made  the  deed,  and  RIdgway  accepted  It 
Both  Insist  that  the  conveyance  was  absolute, 
and  that  the  value  of  the  property  conveyed 
Is  less  than  the  amount  for  which  RIdgway  is 
liable;  but  both  agree  that  RIdgway  has 
paid  nothing,  and  that  the  terms  of  the  con- 
veyance were  that  Schlag  should,  whenever 
financially  able,  pay  to  RIdgway  such  ad- 
ditional sum  as  the  property  may  fall  to  dis- 
charge. 

Elzamlning  the  transaction  In  the  aspect 
Insisted  upon  by  defendants,  as  an  absolute 
deed,  it  Is  admitted  that  the  only  considera- 
tion for  It  was  Rldgway's  liability  as  surety 
on  Schlag's  bond  as  administrator  of  the 
Sheets  estate.  Neither  Ridgway  nor  Schlag 
has  in  any  way  changed  his  position  to  this 
liability  because  of  the  deed.  Before  the 
deed  was  made  to  RIdgway,  Schlag  was  lia- 
ble for  the  whole  debt  ffit^lns  to  the  Sheets 
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estate.  Be  stlU  remabu  so  liable.  Bidgway 
was  Schlag'8  surety  on  that  liability.  He 
Btlll  remalna  surety,  and  has  not  fulfilled  his 
contract  by  satisfying  the  debt  for  which 
be  is  surety.  He  may  never  satisfy  it.  If 
be  should  meet  with  financial  reverses  be- 
fore be  pays  the  Sheets  debt,  all  bis  proper- 
ty, Incladlng  that  conveyed  to  him  by  Schlag 
(If  this  be  held  to  be  an  absolute  convey- 
ance), may  be  swept  from  bim,  and  that  debt 
may  never  be  paid  by  him.  The  deed  to 
Rldgway  was  not  a  conveyance  In  consid- 
eration of  a  previously  owed  debt  Schlag 
owed,  and  will  owe,  nothing  to  Rldgway  re- 
specting the  Sheets  estate,  until  Rldgway 
shall  have  actually  paid  the  money  due  that 
estate. 

Passing  np<Hi  the  transaction  as  an  abso- 
lute conveyance,  the  deed  to  Rldgway  was 
without  consideration.  It  Is  therefore  of  no 
significance  whether  the  property  conveyed 
was  adequately  valued  or  not.  Nothing  was 
In  fact  paid  for  It.  A  debtor  may  not,  as 
against  his  creditors,  give  his  property  away 
without  a  consideration,  whether  It  be  of 
great  or  of  little  valne. 

The  docketing  of  the  first  Judgment  was 
notice  to  Rldgway,  when  he  subsequently 
took  his  deed,  of  the  complainant's  claim 
against  Schlag.  The  subsequent  setting  aside 
of  that  Judgment  In  rendering  the  new  one 
did,  by  operation  of  law,  discharge  the  land 
from  lien,  but  it  did  not  take  from  Rldgway 
the  knowledge  which  he  previously  bad  of 
the  existence  of  complainant's  claim.  RIdg 
way  himself  In  his  answer  shows  that  when 
be  took  his  deed  be  knew  that  Schlag  war 
hi  financial  distress.  He  Justifies  his  taking 
tliat  deed  for  that  very  reason.  He  says 
that  he  (Rldgway)  "was  the  only  person  who 
signed  the  Sheets  bond  who  possessed  any 
financial  responsibility."  Schlag  was  one  of 
tbe  signers,  and  Rldgway,  therefore,  asserts 
that  Schlag  had  no  financial  responsibility 
when  the  deed  was  made.  Bidgway  further 
answers  that  "realizing  it  was  the  only 
chance  be  had  to  save  himself  from  complete 
loss,"  he  consented  to  take  the  deed. 

It  Is  now,  however.  In  a  case  of  this  kind, 
where  no  consideration  for  the  conveyance 
passes,  essential  to  the  complainant's  success 
that  he  prove  that  his  debtor's  voluntary  do- 
nee knew,  when  he  accepted  the  gift,  that 
there  were  unpaid  claims  against  the  debtor. 
When  a  debtor  gives  all  his  property  away. 
It  is  no  answer,  as  against  a  creditor  then 
holding  a  claim  who  Invokes  the  protection 
of  the  statute  of  frauds  against  such  a  gift, 
for  tbe  debtor's  voluntary  donee  to  say,  "I 
have  received  your  debtor's  property  as  a 
gift,  but  when  I  took  It  I  did  not  know  he 
owed  any  debts." 

The  defendants  claim  in  their  answer  that 
tbe  property  conveyed  Is  not  equal  in  value 
to  the  amount  which  tbe  defendant  Bidgway 
4»A-a8 


is  obligated  to  pay  on  his  liability  on  the 
Sheets  bond,  and  that  the  sale  was  uncon- 
ditional and  absolute.  The  answers  not  be- 
ing under  oath,  the  allegations  therein  con- 
tained have  no  evidential  effect,  and  are  mere 
declarations  made  by  the  defendant  in  their 
own  interest  The  defendant  Bidgway,  who 
knew  the  whole  matter,  did  not  go  on  the 
stand  to  prove  these  assertions.  His  omis- 
sion to  do  so  was  made  the  basis  of  an  argu- 
ment by  the  complainant  against  the  good 
faith  of  the  defense^  Tbe  allegations  stand 
unproved,  and  cannot  be  considered.  In 
view  of  the  entirely  voluntary  character  of 
the  conveyance,  they  would  have  been  no  de- 
fense If  proven. 

The  transaction  between  Schlag  and  Bidg- 
way, If  the  latter  did  not  wish  to  pay  <the 
Sheets  bond,  should  have  been  a  mortgage, 
given  upon  Schlag's  property,  to  indemnify 
Bidgway  from  the  possibility  of  loss  because 
of  his  obligation  upon  that  bond.  This  would 
have  secured  Bidgway  a  prior  lien  on  Schlag's 
property  in  case  he  should  afterwards  pay 
Schlag's  debt  to  tbe  extent  of  his  payment 
It  would  not  have  hindered  or  Interfered 
with  Schlag's  creditors  In  applying  the  resi- 
due of  his  estate  in  payment  of  their  claims. 
The  taking  of  an  absolute '  deed  conveying 
all  of  Schlag's  property  which  had  any  val- 
ue, expressing  a  substantial  consideration, 
which  was  in  fact  never  paid,  was  an  Inter- 
position of  a  hindrance  which  manifestly  pre- 
vented Schlag's  creditors  from  collecting  by 
due  course  of  law  bis  debts  owing  to  them. 
It  Is  because  of  this  condition  that  this  suit 
In  equity  is  brought. 

The  defendants,  although  their  answers 
admit  a  situation  which  shows  the  Invalidity 
of  tbe  defense,  have  all  through  this  litiga- 
tion, and  in  final  argument  insisted  that  the 
deed  to  Bldgrway  must  be  recognized  as  an 
absolute  conveyance;'  that  only  such  fraud 
as  Involves  moral  turpitude  can  deprive  that 
deed  of  that  effect.  I  am  unable  to  accept 
this  view.  The  case  appears  In  some  of  Its 
essential  features  to  be  similar  to  Moore  v. 
Boe,  35  N.  J.  Eq.  90,  though  It  differs  in  the 
fact  that  In  that  case  there  was  an  actually 
existing  previous  debt,  which  was  set  up  as 
the  consideration  for  the  conveyance  of  all 
the  debtor's  property  at  an  insufficient  valu- 
ation. In  the  present  case  there  was  neither 
value  given  to  the  grantor,  nor  any  existing 
debt  owing  by  him  to  his  grantees,  which 
was  either  in  whole  or  in  part  satisfied  as 
the  consideration  for  the  conveyance.  The 
deed  to  the  defendant  Bidgway  has  been 
shown  to  have  been  intended  to  hinder  the 
collection  of  Schlag's  debts,  and  must  be 
declared  to  be  void  under  the  statute  of 
frauds.  The  property  conveyed  should  be 
sold  to  pay  the  complainant's  Judgment  in- 
terest and  costs.  I  will  advise  such  a  de- 
cree. 
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HUNT  et  al.  r.  WBST  JERSEY  TRAOTION 

CO.  et  al. 

(Court  of  ChanceiT  of  New  J«rwy.    Ifay  24, 

1901.) 

BTRBBT    IiAII.SOADS-TimNP]KB3    AKD    TOU< 

BOAOS  —  RIGHT  OP  WAT— LEASB-OON* 

SENT— PLBADINO— PROOF. 

1.  By  joining  issue  on  a  plea,  a  complainaat 
admits  the  suffldenc?  of  the  facts  stated  as  a 
defense,  if  they  are  proven  to  be  true. 

2.  If  their  ttntfa  be  established  by  tbs  evi- 
dence, the  complaiaant's  bill  must  be  dismiss- 
ed as  to  the  defendant  who  files  the  plea,  al- 
though the  matters  stated  in  the  plea  do  not 
constitute  a  valid  defense  to  the  suit. 

3.  It  the  defendant  fails  to  psore  tha  truth 
of  the  facts  pleaded,  the  plea  will  be  overruled 
as  false,  and  the  complainant  will  be  entitled 
to  a  decree  according  to  his  case  as  stated  in 
the  bill. 

4.  A  trolley  company,  if  it  desires  to  locate 
its  railway  upon  a  tumpilie  road,  is  not,  un- 
der the  act  of  March  14,  1893  (Gen.  St.  p. 
8241,  §  135),  compelled  to  acquire  that  privilege 
by  lease.  It  may  acquire  a  mere  use  of  part 
of  a  roadway  by  consent  of  the  turnpike  com- 
pany, under  section  130  of  that  act  (Gen.  St. 
p.  8^. 

(Syllabus  by  the  Court) 

BUI  by  Samuel  P.  Hunt  and  others  against 
the  West  Jersey  Traction  (Toiupany  and  oth- 
ers.   BUI  dismissed. 

The  bUI  is  filed  by  a  minority  of  Btook- 
holders  of  the  Haddonfleld  &  Camden  Turn- 
pike Company,  as  complainants,  against  that 
company  and  the  West  Jersey  Traction  Com- 
pany and  the  Camden  &  Suburban  Railway 
Company,  as  defendants.  The  blU  alleges 
the  incorporation  of  the  turnpike  company. 
Its  location  and  constructioa  of  its  tariqtike, 
and  the  Incorporation  of  the  other  defendant 
companies  under  the  act  entitled  "An  act  to 
authorize  the  formation  of  traction  compa- 
nies for  the  construction -and  operation  of 
street  railways,  and  to  regulate  the  same," 
approved  March  14,  1898.  It  alleges  that  in 
October,  1894,  the  West  Jersey  Traction 
Clompany  commenced  to  lay  a  railway  track, 
changed  its  gauge,  and  set  trolley  poles  on 
the  turnpike  roadway,  and  thereby  kept  the 
turnpike  in  an  untoUable  condition  until  May, 
1898;  that  the  Camden  &  Suburban  Railway 
has  been  operating  a  troUey  road  at  vailouB 
times  over  portions  of  the  turnpike  road,  and 
supplying  power  therefor  to  the  West  Jer- 
sey Traction  (Company;  that  the  West  Jer- 
sey Traction  Company  was  licensed  by  the 
municipal  bodies  through  which  Its  trolley 
railway  was  laid;  that  its  Ucenses  were  not 
transferable,  and  that  the  operaticm  of  the 
trolleys  of  the  West  Jersey  Traction  (Com- 
pany by  the  Camden  &  Suburban  RaUway 
Company  is  without  authority  of  law,  and 
without  the'  necessary  consent  of  the  several 
governing  bodies  of  the  said  municipalities, 
and  is  In  violation  of  the  rights  of  complalo- 
ants,  because,  as  Complainants  express  it,  "a 
use  of  the  property  and  rights  of  your  orator 
and  of  the  said  turnpike  company  for  a  pur- 
pose contrary  to  the  purpose  for  which  said 
turnpike  company  was  Incorporated  and  or- 


ganlaed,  and  to  the  destmction  of  the  prop- 
erty and  rights  of  your  orator,  without  oom- 
penaatlMi."    The  bill  furthw  elaboraiely  a^ 
leges  Inlury  to  the  interests  of  the  turnpike 
company  and  its  stoclduddera  by  the  mann» 
in  which  the  troUey  tracks  have  been  located 
in  the  roadrway  of  the  turnpike  company, 
aad  by  the  mode  of  their  ooastructlon  and 
operation,  and  charges  that  the  Camden  & 
Suburban    Railway    (Company    Is    using    the 
property  of  the  turnpike  company  for  a  com- 
peting business  without  permission  of  or  com- 
pensation to  the  complainants  or  to  the  turn- 
pike company,  whereby  irreparable   damage 
has  ensued.    The  blU  further  diargee  that 
the  West  Jersey  Traotion  Compaay  has,  with- 
out  authority  of  law,    purchased   and  had 
transferred  to  Itself  a  majority  ot  the  shares 
of  the  capital  stock  of  the  turnpike  company, 
aad  has  elected  a  majority  of  the  board  of 
directors  of  the  turnpike  company;   that  the 
board  of  directors  has  not  leased  tlie  road- 
way, turnpike  road,  and  other  property  ot 
the  turnpike  company  to  the  said   traction 
oompanty  or  said  railway  company,  or  in  any 
lawful  manner  permitted  the  said   tractioo 
company  and  said  Camden  &  Suburban  RaU- 
way Company  to  use  the  property  of  the  said 
turnpike  company  without  tolls  or  other  c«Hn- 
pcnsation   as  aforesaid;    that   the   turnpike 
company  is  bonded  for  $40,000,  and  has  is- 
sued 800  shares  of  capital  stock,  of  which 
complainants  hold  33  shares;    and  that  the 
conduct  complained  ot  has  involved  the  tnm- 
plke  company  in  litigation  and  expense,  and 
Is  endangering  its  franchi8e8>  by  using   its 
roadway  for  purposes  dilTerent  from  those  au- 
thorized, and  making  the  turnpike  company 
liable  to   insolvency  proceedings.    The  com- 
plainants pray   that  the   turnpike  compaay 
may  be  decreed  to  sue  the  traction  and  rail- 
way companies  for  damages;   that  the  latter 
may  be  decreed  to  account  to  the  turnpike 
company  for  their  use  of  its  roadway,  and 
to  pay  tolls  therefor,  and  the  cempuiiaaiits 
may  by  decree  be  aUowed  to  use  the  name  of 
the  turnpike  company  to  sue  at  law  for  the 
tolls,   etc.;    that  the   traction  company   and 
railway  company  may  be  enjoined  from  fur- 
ther using  the  turnpike  roadway,  and  decreed 
to  r^tore  the  same  to  a  tollable  condition; 
that  the  turnpike  stock  held  by  the  traction 
company  may  be  decreed  to  be  canceled;    and 
for  further  relief.    The  defendant  the  Had- 
doa&eld  &  Camden  Turnpike  Company   bas 
filed  its  plea  to  the  whole  bUl.  aUeging  tliat 
ladw  the  act  of  March  14,  1898  (Oen.  St.  p. 
3235),  the  defendant  company  did  on  Febru- 
ary IS,  1894,  consent  and  agree  that  the  de- 
fendant West  Jersey  Traction  Company,    its 
sncoessors  and  assigns,  should  at  any  time 
thereafter  have  the  use  of  its  roadway    for 
the  purpose  of  constructing,  maintaining,  and 
operating  Its  line  of  railway,  etc.,  as  then  or 
thereafter  located,  not  more  than  two  lines 
of  traclc,  and  poles  and  other  appliances  for 
the  operation  of  trolley  or  horse  cars;    that 
such  consent  was  ordered  by  the  directors  at 
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tbelr  meetlsK  am  October  3,  IflM,  and  waa 
repcHrtsd  executed  and  delivered  at  their  meet- 
ing of  Mardi  10,  18M;  that  the  stock  held 
by  the  complainant  Alfred  W.  Clement  was 
transferred  to  him  January  30,  1900,  and  that 
held  by  complainant  Samnel  P.  Hant  was 
trajuf4>rred  to  him  May  6^  1800;  that  since 
the  said  conaent  there  have  been  numerous 
annual  stockholders'  meetings  of  the  turn- 
pike company;  that  at  none  of  these  meet- 
ings has  any  objection  ever  Iieen  made  by  the 
persons  holding  the  stock  now  held  by  the 
complainants,  or  by  the  complainants,  or  by 
any  of  them,  although  tiie  said  action  of  the 
directors  fully  appeared  on  the  minutes  of  the 
company.  And  It  pleads  the  laches  of  the 
complainants  and  those  under  whom  they 
claim  title  to  their  stock  in  bar  of  tbelr  right 
to  file  their  bill  of  complaint  for  the  inju- 
ries alleged.  Tbe  complainants  hare  leplied 
to  the  plea  by  Joining  issue  upon  It,  and  the 
cauae  haa  been  brought  to  a  hearing  upon  this 
Issue  alone. 

H.  A.  Drake,  for  complainants.  Ofaarles  R. 
Stevenson  and  Thomas  B.  Prench,  for  de- 
fendant Haddonfleld  &  O.  Turnpike  Oo.  . 

GREY,  y.  0.  (after  stating  the  facts).  Tt 
appears  to  be  a  settled  rule  in  equity  plead- 
ing that  when  a  complainant  replies  to  n 
plea,  taking  issue  on  It,  the  determination  of 
tiuLt  issue  is  a  final  disposition  of  the  suit, 
as  between  tiie  party  filing  the  plea  and  the 
complainant  who  Joins  issue  tliereon.  Flagg 
T.  Bonnel,  10  N.  J.  Eg.  84,  citing  cases.  The 
court  does  not  inquire  into  the  materiality 
of  the  facts  set  up  in  the  plea.  If  their  truth 
be  established  by  the  proofs,  the  complain- 
ant's bill  must  be  dismissed  as  to  the  defend- 
ant who  files  the  plea,  although  the  matters 
stated  in  the  plea  contain  tn  fact  no  valid 
defense  to  the  suit  If  the  defendant  faUa 
to  prove  the  truth  of  the  plea  at  the  hearing, 
the  plea  will  be  overruled  as  false,  and  the 
complainant  will  be  entitled  to  a  decree  ac- 
cording to  his  case  as  stated  in  the  bill.  Id, 
85;  MlUer  v.  Casualty  Co.  (N.  J.  Ch.)  47  AU. 
612.  The  inquiry  in  this  case  has,  by  the 
pleadings  of  the  parties  themselves,  been  lim- 
ited, so  far  as  the  complainants'  right  to  re- 
lief against  the  defendant  the  Haddonfleld 
it  Camd^i  Turnpike  Company  is  concerned, 
to  tbe  ascertainment  of  whether  ail  ue  al- 
legations of  fact  set  forth  In  the  plea  have 
been  ahown  by  the  evidence  to  be  true.  The 
testimony  submitted  was  wholly  on  the  part 
of  the  turnpike  company,  the  complainants 
offering  nothing' in  contradiction.  The  ques- 
tion is  therefore  again  limited  to  the  inquiry 
whether  the  testimony  submitted  by  the 
turnpike  company  sufilciently  shows  that  the 
facts  alleged  in  the  plea  upon  whicn  issue 
has  been  Joined  are  true.  The  complainants, 
by  Joining  Issue  on  the  plea,  have  thems^ves 
chosen  to  test  their  right  to  relief  against 
the  defendant  turnpike  company  by  the  truth 
or  falsity  of  the  facts  set  up  In  the  plea. 


The  secretary  of  tin  defendant  the  Uaddon- 
field  &  Camden  Turnpike  Company  waacalled 
as  a  witness,  and  produced  tiie  minute  book 
of  that  company.  Upon  those  minutes  it  ap- 
pears that  at  an  adjourned  stated  meeting 
of  the  board  of  directors  of  the  compaiiTv 
held  October  3,  1S93,  the  turnpike  company 
gave  Its  consent  for  the  use  of  its  turnpike 
road  to  the  Went  Jersey  Traction  Company 
and  its  assigns;  and  tbe  president  and  secre- 
tary of  the  turnpike  company  were  authorized 
to  execute,  under  the  seal  of  that  company, 
an  agreement  to  that  elEect,  which  is  set 
forth  at  length  in  the  minutes  of  that  oom- 
pany  produced  in  evidence.  Tbe  minutes 
also  show  that  the  president  of  the  tumplka 
company  reported  to  a  stated  meeting  of  Its 
board,  held  Harch  10,  1894,  that  the  oontraat 
of  consent  had  been  executed  and  dellveiwa 
in  accordance  with  the  direction  given  at  the 
meeting  of  October  3,  1808.  The  contract 
Itself  was  produced  in  evidence.  It  is  dated 
February  19,  1894^  and  by  tt  the  turnpike 
company  agreed  that  the  tmctlon  company, 
its  successors  and  assigns,  "shall  at  any 
time  hereafter  have  the  use  of  the  said  road 
or  highway  tor  the  purposes  of  constructing, 
maintaining,  and  operating  its  line  of  rail- 
way, with  proper  turnouts  and  switches,  as 
now  located  or  as  may  be  hereafter  located, 
of  not  more  than  two  lines  of  traclt,  and  of 
erecting,  maintaining,  and  using  poles,  wires, 
and  other  devices  and  appliances  for  the 
transmission  or  application  of  motive  power 
for  the  operation  of  trolley  or  horse  cars." 
The  testimony  of  the  secretary  of  the  com- 
pany also  shows  that  the  stock  of-  the  com- 
plainants Clement  and  Hunt  waa  transferred 
to  them  at  the  dates  narrated  In  the  plea, 
and  that  since  the  making  of  the  consent 
there  have  been  a  number  of  stockholders' 
meetings  of  the  turnpike  company,  and  that 
neltfaer  the  complainants,  nor  those  imder 
whose  transfer  they  hold  tbelr  stock,  at  any 
subsequent  stockholders'  meeting  of  tjie  turn- 
pike company  have  ever  objected  to  the  ac- 
tion of  the  board  of  directors  In  consenting 
to  the  use  of  the  turnpike  road,  as  stated  in 
the  plea.  This  recital  of  the  evidence  shows 
that  all  of  the  matters  set  up  as  a  defense  in 
the  plea  have  been  shown  by  the  teatdmony 
to  be  true. 

The  comidalnants  Insist  that  the  plea  fails 
as  a  defense,  upon  two  grounds:  First,  that 
the  act  of  March  14,  1888,  did  not  authorise 
the  agreement  of  consent  set  forth  in  tiie 
plea,  because  section  136  of  that  act  (lien. 
St  p.  3241)  provides  that  the  trolley  corpo- 
rations shall  acquire  the  property  of  a  turn- 
pike company  by  lease,  and  the  consent 
agreement  is  not  a  lease;  secondly,  because 
there  is  no  proof  that  the  West  Jersey  Trac- 
tion Company,  to  whom  and  Its  assigns  the 
consent  was  given,  has  evo;  assigned  the 
privileges  granted,  to  tbe  Camdan  &  Subur- 
ban Railway  Company,  who,  the  complain- 
uita  allege,  are  now  in  pDaseHsicm. 

As  to  the  first  ground,  the  plea  upon  which 
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tbe  complainants  have  seen  fit  to  Join  Issue 
did  not  allege  any  lease,  but  did  aver  that 
there  was  a  consent.  If  the  complainants 
were  of  opinion  that  a  consent  was  an  in- 
sufficient defense,  they  should  have  sought  to 
ha^e  the  plea  .overruled.  Having  Joined  is- 
sue on  it,  the  only  questl<m  to  be  determined 
is  its  truth.  See  cases  above  dted.  If,  how- 
ever. It  be  admitted  that  the  sufficiency  of 
Uie  facts  pleaded  may  be  examined  as  a  mat- 
ter of  law,  it  will  be  found  that  section  135 
does  not  prescribe  that  a  trolley  company 
desiring  to  use  the  property  of  a  turnpike 
company  must  acquire  it  by  lease.  Tue 
words  of  section  135  of  the  act  are  "that  any 
corporation  created  under  this  act  may  lease 
the  property  and  franchises  of  any  other  cor- 
poration owning  or  operating  any  •  •  • 
turnpike  or  plank  road,"  etc.  This  section 
authorizes  a  leasing,  but  does  not  require  It 
If  there  be  a  leasing,  the  trolley  company 
may  exercise  the  franchises  of  the  turnpike 
company,  and  It  would  then  be  charged  with 
the  performance  of  the  corresponding  cor- 
porate duties  of  the  lessor  turnpike  company. 
Tliis  section  contemplates  a  complete  trans- 
fer of  the  franchises  and  property  of  the 
turnpike  company  to  the  trolley  company,— 
a  condition  of  things  not  alleged  in  the  plea 
nor  appearing  by  tne  proofs  to  have  happen- 
ed. The  complainants  appear  to  have  over- 
loofced  the  express  provision  of  section  130 
(Gen.  St  p.  3238)  of  the  trolley  act  which 
gives  full  power  to  a  trolley  company  to  use 
for  the  purpose  of  Its  railway  "so  much  of 
the  area  of  any  highway  along  which  any 
turnpike  or  plank  road  shall  be  built  and  in 
use,  as  shall  be  necessary  for  such  purposes: 
provided,  that  the  consent  of  the  corpora- 
tloD  owning  such  turnpike  or  plank  road 
"  •  •  shall  have  first  been  obtained."  It 
was  under  this  section  130  that  the  consent 
of  the  Haddonflpld  &  Camden  Turnpike  Com- 
pany for  use  of  part  of  its  turnpike  road  was 
given  as  set  forth  in  the  plea. 

As  to  the  second  ground  of  objection  to 
the  defense  made  by  the  plea,— that  there  Is 
no  proof  that  the  West  Jersey  Traction  Com- 
pany has  ever  assigned  to  the  Camden  & 
Suburban  Railway  Company,  now  in  posses- 
sion, the  privileges  granted  It  by  the  turn- 
pike company,— It  is  enough  to  say  that  there 
Is  no  allegation  in  the  plea  that  the  West 
Jersey  Traction  Company  did  so  assign  the 
privileges  granted.  The  defendant  was  there- 
fore not  called  upon  to  make  proof  of  any 
such  assignment  in  support  of  Its  plea.  The 
objection  is  a  challenge  of  the  sufficiency  of 
the  plea,  and  not  of  its  truth.  The  complain- 
ants have  admitted  the  sufficiency  of  the  plea 
by  Joining  Issue  upon  it 

Upon  the  whole  case  presented  by  the  is- 
ane  Joined  on  the  plea  of  the  Haddonfleld  & 
Camden  Turnpike  Company,  it  must  be  held 
that  the  plea  Is  sustained  by  the  proof.  The 
defendant  tturuplke  company  is,  therefore,  In 
ac«ordano«  with  the  doctrine  laid  down  in 


the  cases  above  cited,  entitled  to  have  tlie 
bill  dismissed,  with  costs,  as  to  that  defend- 
ant   I  will  advise  such  a  decreet 


McCULLY  V.  TRACY,  Oollector,  et  aL 

(Supreme  Court  of  New  Jersey.    June  10, 
•   1901.) 

TOWNSHIP-SBVBRANCE— LIABILITT  FOR 
DEBTS. 

After  a  Judgment  was  obtained  against  tb« 
board  of  educatioa  of  the  township  of  Ridge- 
field,  and  an  execntion  was  issued  upon  it,  ia 
pursuance  of  the  act  of  190O,  p.  280,  a  portion 
of  the  territory  of  Ridgefield  was  severed  from 
it  by  legislative  action,  and  added  to  other 
municipalities.  Held  that,  in  the  absence  of 
any  legislattve  declaration  to  the  contrary. 
Ridgefield  owns  all  the  property  witliin  its 
present  limits,  and  is  liable  for  all  debts  con- 
tracted before  the  severance  of  its  territoiy. 
(Syllabus  by  the  Court.) 

Application  by  Francis  K.  McCuUy  for  a 
writ  of  mandamus  against  James  F.  Tracy, 
collector,  and  Thomas  F.  Mallen,  assessor,  of 
Ridgefield.    Granted. 

Argued  February  term,  1901,  I>efoTe  YAN 
8YCKEI.,  QARRISON,  and  GARRBTSON. 
JJ. 

Demarest  &  De  Baum,  for  plaintiff.  Peter 
W.  Stagg,  for  defendants. 

YAN  SYCKEL,  J.    On  the  7tb  of  June. 

1898,  the  plalntifC  recovered  a  Judgment  for 
$1,234.35  against  the  board  of  education  of 
the  township  of  Ridgefield,  in  the  county  of 
Bergen.  An  execution  was  issued  upou  said 
Judgment  and  such  proceedings  were  taken 
upon  it  that  under  an  act  passed  in  1900 
(Laws  1900,  p.  280,  i  263),  it  became  the  duty 
of  the  assessor  of  the  said  township  to  assess, 
and  the  duty  of  its  collector  to  collect  the 
money  to  satisfy  the  said  Judgement  A  i>or- 
tion  only  of  said  Judgment  has  been  satis- 
fied, and  application  is  now  made  to  enforce 
payment  of  the  balance  by  Issuing  a  man- 
damus to  the  assessor  and  collector.  The 
defense  set  up  is  that  since  the  rendition  of 
said  Judgment  some  portions  of  the  territory 
of  the  township  of  Ridgefield  have  been  sev- 
ered from  it  by  legislative  enactment  and 
added  to  other  municipalities,  which.  It  is 
contended,  must  share  in  the  payment  of  the 
Judgment  in  ease  of  the  present  township 
territory.  The  legislature  has  power  to  di- 
vide municipal  corporations  at  pleasure,  and 
to  appoiHion  the  common  property  and  the 
common  burdens  as  it  may  deem  reasonable. 
Nellson  v.  City  of  Newark,  49  N.  J.  Law,  246, 
8  Atl.  292;  Commissioners  of  Laramie  Co.  v. 
Commissioners  of  Albany  Co.,  92  U.  S.  307, 
23  L.  Ed.  552.  In  the  absence  of  provision 
to  the  contrary,  the  old  corporation  owns  all 
the  property  within  its  limits,  and  is  liable 
for  the  previously  contracted  debts.  Town  of 
Mt.  Pleasant  v.  Beckwlth,  100  U.  S.  514,  25 
L.  Ed.  699;   McCuUy  v.  Board,  63  N.  J.  Law. 
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IS.  42  Atl.  776.  The  township  of  Bidgefleld 
Is  liable  for  the  balance  of  this  Judgment,  and 
a  mandamus  should  Issue  as  applied  for. 


In  re  JERSEY  OITT  &  B.  BT.  CO. 

(Supreme  Court  of  New   Jersey.    June   10, 

1901.) 

TAXATION— PROPKRTT   OF   TROLX,BT  UNB. 

1.  Property  not  possessed  and  used  by  a  rail- 
road company  for  railroad  purposes  is  subject 
to  local  assessment  only. 

2.  A  trolley  line  is  not  a  railroad  use. 
(Syllabus  by  the  Court) 

In  the  matter  ot  the  Jersey  City  &  Bergen 
Railway  Company  for  a  summary  determina- 
tion as  to  certain  property  assessed  by  Jer- 
sey City  and  by  the  state  board  of  assessors. 

Argued  at  February  term,  1901,  before 
VAN  SYCKBL,  GAKUISON,  and  FORT,  JJ. 

John  A.  Queen,  for  Jersey  City.  Samuel 
H.   Orey,  Atty.  Gen.,  for  the  State. 

GARBISON.  J.  The  property  that  may  be 
lawfully  assessed  by  the  state  board  of  as- 
sessors Is  property  in  the  possesslMi  of  a 
railroad  company,  and  used  by  It  for  rail- 
road purposes.  Brie  Tax  Case  (N.  J.  Err. 
&  App.;  1801)  48  AtL  601. 

This  property  Is  not  so  possessed  and  used. 
It  Is  nsed  as  a  trolley  road,  which  is  not  a 
railroad  use.  Camden  &  A  R.  Co.  t.  City 
of  AtlanUc  City.  C8  N.  J.  Law,  316,  83  Aa 
196. 

The  character  of  the  property  taxed  is 
therefore  that  of  property  not  used  for  rail- 
road purposes,  and  It  has  been  lawfully  tax> 
ed  by  Jersey  City  alone. 


ELUS  T.  ERIE  R.  00. 
(Supreme  Court  of  New  Jersey.    June  10, 1901.) 

RAILROADS-ACCIDBNT  AT  CROSSINO— BVI- 
DBNCB— QUESTION  FOR  JURT. 

Hie  plaintiff,  while  out  driving  with  a 
party  of  four  others,  in  the  early  morning,  on 
a  hunting  trip,  was  injured  in  a  collision  with 
one  of  the  defendant's  trains,  while  crossing 
its  tracks.  They  were  in  a  plumber's  wagon, 
drawn  by  a  single  horse.  Toe  plaintiffs  evi- 
dence tended  to  prove  that  it  was  quite  dark 
at  the  time;  that  the  party  halted  their  horse 
about  20  feet  from  the  track,  and  looked  and 
listened  for  trains,  and  not  seeing  nor  hearing 
any,  and  not  hearing  any  bell  or  whistle,  they 
proceeded  to  cross ;  that  as  the  horse  crossed 
the  first  rail  the  train  struck  him,  causing  a 
Jar  of  the  wagon  which  threw  the  plaintiff 
upon  the  ground,  causing  personal  injuries,  for 
the  redress  of  which  the  action  was  brought. 
Upon  the  trial  motions  were  made  to  nonsuit 
and  to  direct  a  verdict.  The  grounds  were 
failure  to  prove  negligence  against  the  com- 
pany and  for  contributory  negligence.  The 
plaintiff  had  also  offered  evidence,  before  he 
rested,  tending  to  prove  that  the  view  of  the 
approaching  train  from  where  the  carriage 
stood  before  starting  to  cross  was  cut  off  by  a 
growth  of  hnshes  and  trees  along  the  railroad 
track  to  within  a  few  feet  of  the  crossing. 
After  the  motion  to  nonsuit  was  denied,  the 
defendant  offered  witnesses  tending  to  prove 


that  the  obstructing  bushes  and  trees  had  been 
cut  down  more  than  six  months  before  the  ac- 
cident, and  also  to  prove  that  the  required 
signals  were  given  before  reaching  the  cross- 
ing. .  The  motions  to  nonsuit  and  to  direct  a 
verdict  were  denied  by  the  trial  judge,  and  a 
writ  of  error  was  brought  Held,  on  review, 
that  the  evidence  upon  the  points  raised  pre- 
sented questions  that  were  fairly  debatable; 
that  there  was  not  such  a  failure  of  proof  as 
to  justify  the  direction  of  a  verdict;  and  that 
there  was  no  error  in  the  rulings  at  the  conit 
below. 
(Syllabus  by  the  Court) 

Error  to  circuit  court,  Essex  county. 

Action  by  Edward  Ellis  against  the  BMe 
Railroad  Company.  Judgment  for  plaintiff. 
Defendant  brings  error.    AfSrmed. 

Argued  February  term,  1901,  before  DB- 
PUH,  C.  J.,  and  DIXON,  COLLINS,  and 
HBNDRICKSON,  JJ. 

Cortlandt  Parker  and  Oortlandt  Parkw, 
Jr.,  for  plaintiff  In  error.  Frederic  E.  Hodge^ 
for  defendant  in  error. 

HBNDRICKSON,  J.  The  plaintiff  below 
recovered  damages  In  the  Essex  circuit 
against  the  defendant  company  for  personal 
Injuries  sustained  by  a  collision  of  defend- 
ant's railway  train  with  a  horse  and  wagon. 
In  which  plaintiff  was  being  driven.  The 
accident  occurred  on  defendant's  Greenwood 
l4ike  Branch  Railway,  where  it  crosses  the 
Pompton  turnpike,  near  Slngac  station,  In 
Passaic  county,  at  6  o'clock  in  the  morning 
of  November  30,  1899.  The  plaintiff  was 
one  of  a  party  of  five,  who  had  left  Newark 
at  an  early  hour.  In  an  open  plumber's 
wagon,  with  guns  and  dogs,  with  the  pur- 
pose of  spending  the  day,  which  was  Thanks- 
giving Day,  in  hunting.  They  were  going 
in  a  northerly  direction  on  the  turnpike,  and 
their  horse  was  struck  by  an  east-botind 
train,  then  running  In  a  southeasterly  direc- 
tion, on  its  way  to  Jersey  City.  The  ^ect 
was  to  throw  the  horse  down,  and  cause 
the  plaintiff  to  fall  from  the  wagon,  and  suf- 
fer severe  cuts  and  bruises.  The  exceptions 
taken  at  the  trial  were  for  the  refusal  of  the 
trial  Judge  to  nonsuit  the  plaintiff,  and  to 
direct  a  verdict  for  the  defendant,  and  for 
refusal  to  charge  certain  requests.  The 
grounds  of  the  motions  to  nonsuit  and  to 
direct  a  verdict  were  for  insofflcient  proof  of 
negligence,  and  also  for  contributory  negli- 
gence. 

When  the  motion  to  nonsuit  was  made  the 
plaintiff  and  three  of  the  four  other  occu- 
pants of  the  wagon  had  testified.  Their  tes- 
timony tended  to  prove  that  the  plaintiff  og- 
cnpled  the  front  seat,  with  the  driver  on  hla 
right  and  another  of  the  party  on  his  left, 
and  that  the  two  others  sat  In  the  hind  part 
on  some  straw,  all  provided  with  blankets; 
that  the  horse  had  traveled  on  a  Jog  trot  to 
the  bridge  over  the  Passaic,  about  a  quarter 
of  a  mile  from  the  crossing,  but  was  on  a 
walk  while  passing  the  bridge;  that  one 
of  the  party,  more  familiar  with  the  place, 

then  called  the  driver's  attention  to  the  rail- 
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toad  croaBlog  tbat  wbb  oaor,  aad  said,  "Be 
carefnl;"  tliBt  tt  w&a  yet  quite  dark,  and 
•tbmt  they  proceeded  with  the  horse  on  a 
-walk  to  a  point  not  far  from  the  track,  which 
.tliey  could  not  gee;  that  one  of  the  party 
flSECd  the  point  as  atwnt  20  feet  distant  from 
ttie  track;  that  they  then  stopped,  and  looked 
each  way  and  listened  for  a  train,  but  heard 
no  nolae  of  any,  no  bell  or  signal,  so  they 
started  on  with  the  horse  on  a  walk,  still 
looking  about  them  and  listening  for  a  train, 
but  heard  none;  that  the  first  knowledge  or 
intimation  they  had  of  its  coming  was  the 
'flash  of  light  from  the  headlight,  when  the 
tratn  wbls  so  near  that  It  seemed  to  be  right 
on  them,  and  when  It  was  too  late  to  pro- 
tect themselves.  There  was  also  the  evi- 
•dence  Of  -several  wltneaaes  tending  to  prove 
that  on 'the  left,  as  the  turnpike  approaches 
the  rallnMd  from  the  scmth,  there  -whs  at 
tlie  time  a  thick  growth  of  bushes  and  trees 
along  the  southwesterly  side  of  the  trade, 
from  G  to  20  feet  In  height,  which  complete" 
)y  cut  off  the  view  of  the  railway  track  and 
a  train  from  a  point  wltliln  abont  SO  feet  of 
the  crossing;  that  this  obstruction  extend- 
sd  .for  about  400  feet  northward;  that  about 
a  w«ek  after  the  accident.  In  the  daytime, 
turn  of  .the  witnesses  were  standing  abont  80 
leat  south  of  the  vallroad  track,  at  the  eenter 
of  the  turnpike,  and  saw  a  west-bound  txaln 
of  cars  pass;  that  after  passing  the  croBStng 
noEtbward  a  distance  of  30  or  40  feet  tiie 
train  passed  out  of  view,  by  reason  of  the 
bushes  and  trees  obstructing  the  view;  that 
about  four  .months  latter  the  witnesses  vis- 
ited tlie  croasing  agala,  and  found  that  the 
trees  and  bushes  iiad  bean  cut  off  along  the 
right  of  way  of  the  .railroad  on  the  south 
side,  so  tbat  the  view  was  unobstmoted  for 
400  or  600  feet;  that  the  stubble  showed 
dear  and  blight,  and  the  atufT  that  was  cnt 
off  lay  Jn  piles  there  at  that  thue.  With  this 
testimony  befeee  tlie  court,  manifestly  the 
jnotlon  to  nonsuit  could  not  be  entertained. 

The  defendant  then  offered  evidence  tend- 
iilg  to  prove  that  the  whistle  fras  blown  at 
.the  signal  post,  and  the  bell  vma  ringing  an- 
tomatioally,  ti»e  required  distance  before 
reaching  the  crossing;  that  there  -wsb  no 
obstruction  to  the  view  at  the  time  from 
the  turnpike  south  of  the  tOLCk,  looking 
aovtherly,  and  that  there  was  a  clear  view 
of  the  rails;  that  when  within  150  feet  of 
tbe  track,  on  the  south  side,  there  was  a  clear 
view  of  the  rails  northerly  for  1,500  feet; 
that  the  trees  and  bushes  were  cnt  dc^wn 
aloqg  the  right  of  way,  on  tbe  southwest 
side,  in  the  month  of  Juste,  1B89,  which  was 
five  months  before  the  accident  Thus  the 
case  presented  a  contrariety  of  proofs  uiton 
tbe  questions  involved,  which  it  is  the  prov- 
ince of  the  Jury  to  settle. 

But  It  was  urged  for  the  defendant  ttiat 
the -evidence  of  witnesses  as  to  the  obstni»' 
tion  to  the  view  should  be  disregarded,  be- 
cause one  or  more  of  them  swore  to  a  carvs 
In  the  road  SO  or  40  feet  from  tbe  cnieaiug, 


nrUle  tiie  mmaj  shows  quite  condnstvdy 
that  tbe  curve  begins  600  feet  from  tbe  aross- 
ing.  But  upon  this  point  it  should  be  said 
that  one  of  the  witnesses  as  to  tbe  obstruc- 
tion, who  was  not  one  of  the  parties,  and 
whose  only  interest.  If  any,  arose  from  his 
ownership  of  tbe  wagon  that  was  injured,  did 
not  testify  as  to  the  existence  of  tiie  curve, 
and  is  not  contradicted  in  that  particular; 
also  that  the  point  as  to  where  the  curve 
begins  has  little  bearing  upon  the  question 
as  to  whether  the  view  was  obstructed  at 
the  crossing,  for,  if  tbe  witnesses  are  to  be 
believed,  the  view  of  the  rails  from  a  point 
In  the  center  of  the  turnpike,  30  feet  from 
the  track,  would  be  effectually  obstructed, 
even  If  the  road  ran  straight,  without  the 
curve.  As  •will  be  perceived,  the  qneetioD 
largely  narrowed  do-wn  to  the  fict  as  to 
when  the  trees  and  brush  along  the  right  of 
way  had  been  cut  down,— whether  before 
or  after  tbe  accident.  It  was  also  urged  tbat 
there  was  evidence  that  tbe  plaintiff  and  bis 
companions  had  been  drinking,  and  that  their 
testimony  was  weakened  thereby.  Bnt  this 
iras  contradicted,  and  was  for  the  lory.  No 
request  to  chacge  involved  that  condition. 

It  was  also  urgently  pressed  that  the  evi- 
dence .as  to  the  giving  of  tbe  signals  for  tbe 
crossing  was  so  strooigly  for  the  defendant 
that  it  was  entitled  to  an  iastimctiim  for  tbe 
defendant  But  it  must  be  oonsldered  that 
the  engineer  testified  that  tbe  steam  bad 
been  shot  off  ss  the  train  approadud  tbe 
crossing,  and  the  train  was  running  on  a 
slightly  down  grade,  26  miles  on  honr,  so 
that  the  usual  noise  of  the  train  wooU  be 
diminished;  also  tbat  tout  of  the  five  pei^ 
sons  In  tbe  party,  who  appear  to  have  been 
respectable  mechanics,  testified  that,  al- 
though tbey  were  looking  and  listening,  tbey 
heard  no  signal  given  until  the  beadlight 
flashed  upon  thiam  as  It  passed.  The  learn- 
ed trial  Judge  did  not  err  in  submlttiDg  these 
questions  of  fact  to  the  Jury. 

I  may  add  that  the  trial  Judge  held  that 
the  members  of  this  party  were  Jointly  in- 
terested in  the  trip,  so  that  any  negligence 
of  tbe  driver  was  properly  Imputable  to  the 
plaintiff.  This  ruling  was,  of  course,  favor- 
able to  defendant,  and  its  correctneaB  Is  not 
challenged  by  the  latter. 

I  have  examined  the  ezceptlooa  to  the  re- 
fusal to  charge  certain  requests  of  the  de- 
fendant, but  I  find  no  merit  In  tbem.  and 
no  error  In  that  part  of  the  record.  The  re- 
sult is  that  tbe  Judgment  below  most  be 
afiimied* 


SOHMIDT  V.  NORTH  JERSEY  ST.  RT.  CO. 
(Supreme  Court  of  New  Jersey.    June  10.  1801.) 

STHEHT  EAILWATS-INJURY  TO  PASaENOKB— 
NBQLiaENCE— EVIDBNCB. 
The  plaintiff  sosd  tte  defeadant,  operat- 
isg  an  electric  street  niilwaf,  Cor  personal  in- 
juries leeciyed  in  an  attempt  to  boaid   a  car 
as  a  passenger.    Tbe  -evidence  aiiowad  Hmt  at 
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tbe  lower  eemer  of  •  ttteet,  iatevseotlag  that 
«D  whkh  ran  tbe  Use  of  the  railway,  a  gvovp 
of  iatmidiag  pawWKwa  «to«d  awaiting  a  c»r; 
tbat  the  plaiotiS  crossed  to  tbe  upper  corner, 
and  stood  there  with  others,  as  a  car  was  ap- 
proaching; tbat  be  waved  his  hand  toward* 
tbe  tar,  which  slaokeiMd  its  8p«ed,  but  did  not 
atop;  that  two  passevgers  got  safely  on  the 
ear;  that  the  plaintiff  seized  tbe  band  rail,  and 
placed  one  foot  on  the  step,  end,  with  the  other 
4m  the  gEonad,  iwas  dragged  aleog  uoitil  be 
eante  in  aontact  with  some  railsoad  ties  n^r 
tbe  trade,  in  tbe  middje  of  tbe  intersecting 
street,  when  he  lost  his  hold,  and  received  se- 
vere ittjtiries.  IW  plaintiff  and  one  witness 
testified  tbat  tbe  apeed  of  tbe  car  increMed 
after  be  bad  taken  hcjd  of  the  railing;  another 
witness  for  the  plaintiff  and  several  witnesses 
for  defendant  testified  that  there  was  no  in- 
crease, but  instead  a  decrease  ft  the  speed  of 
tbe  car.  No  proof  was  offered  tbat  tbe  motor- 
man  in  any  way  indicjtt^d  tbat  he  meant  to 
«top  at  the  upper  comer,  and  be  testified  that 
lie  did  Bort  notice  any  oae  there.  EM,  that  a 
rerdict  in  favor  of  At  ^fendant  ahould  have 
been  diiected,  (1)  .because,  on  tbe  facta  stated, 
a  jury  could  not  fairly  find  pezligence  charge- 
able to  the  defendant;  and  (2)  because,  with 
the  railroad  ties  in  full  view,  the  plaintiff  as- 
sumed all  risk  of  injury  from  them  when  he 
attempted  to  get  on  the  moving  car. 

(Syllabas  by  tbe  Court) 

Error  to  circuit  court,  Basez  «onHt7. 

Action  by  Herman  Schmidt  against  tbe 
^«orth  isnay  Street^ailway  -Company.  2pdg- 
ment  for  plaintiff.  DeCeadaat  brings  «rror. 
Reversed. 

Argued  before  DB3PUB,  O,  3.,  and  PIXON, 
COUSINS,  and  BOENPRICKSON.  JJ. 

George  T.  Werts,  for  plaintiff  In  error. 
Sftmiiel  SaUgcb.  ior  def^pda^t  in  errpr. 

C0I1.IN8,  J.  This  wjit,(rf  erwr  xevlewB  a 
Judgment  recovered^oa  verdict,  and  the  only 
question  necessary  to  be  considered  is  tbat 
presented  by  bills  of  exceptions  sealed  upon 
tbe  refusal  of  the  trial  Judge  to  nonsuit  tbe 
plaintiff,  or  to  dlrept  a  verdict  ).n  favor  of 
tbe  .defendant  Tbe  plAlvtiff  lived  In  tbe  vil- 
lage of  Irvlngton,  and  was  accustomed  to 
travel  to  and  from  bis  place  of  business  In 
the  city  of  Newark,  a  few  miles  distant  upon 
tbe  electric  street  railway  of  tbe  defendant 
On  tbe  morning  of  May  1,  1890,  be  walked 
from  bi9 '  iMBie  >to  Springfield  avenue,  down 
wblcb  tbe  railway  ran.  At  tbe  lower  comer 
of  Union  street  and  tbe  avenue  there  was 
a  group'Of 'People  waiting  to  take  a  car.  In- 
stead of  waiting  -with  them,  be  crossad 
Union  street  to  the  upper  comer,  where  a 
few  other  persons  wegre  standing.  As  an  ap- 
proacfalng  car  came  near  to  Union  street  it 
slackened  speed,  and  as  it  passed  the  upper 
comer  'two  other  passengers  got  upon  ttie 
rear  ptatfonn  wbHe  tbe  car-.-mas  still  In-gao- 
■Utin,  and  be  artteapted  to  follow  'tii«m.  He 
seized  tbe  railiBg,  €uid  placed  one  foot  «n 
tbe  step  of  tbe  car,  and  just  then,  as  be  tes- 
tlfled,  tbe  speed  of  tbe  oar  was  increased, 
and  tefare  be  «ould  get  entirely  on  tbe  oar 
be  came  in  contact  with  some  railroad  ties 
■tbat -lay  -In  tbe  ■mMdle  of  tbe  roadway  of 
Union  ^taeet.  near -the  line  of  tbe  car  track, 
jMd'MiBtaliwd.teEiaua  tajvrtes,  and  to  geeorer 


tonspeasatlon  for  those  InJuriM  be  brougbt 
bis  salt  Tbe  negligence  charged  against  tbe 
defendant  is  the  sudden  increase  of  tbe 
M>eed  of  tbe  oar,  and  the  improper  mainte- 
nance of  tbe  railroad  ties  in  the  highway. 
it  appeared  in  tbe  case  that  tbe  ties  were 
plaasd  where  they  w«ve  to  prevent  vehicles 
pasting  along  Union  street  from  driving  onto 
tbe  defoodanfs  track  at  a  point  where  it 
would  be  dangevous  for  tbem  to  do  so,  by 
reason  of  some  repairs  or  changes  tlien  in 
progress,  and  that  they  were  so  placed  by 
the  foreman  of  one  B.  M.  Shanley,  who  wag 
doing  tbe  work,  and  whose  celation  to  the 
company  was  not  proved.  If  tbe  defendant 
could,  for  any  purpose,  be  bold  respoasUde 
ior  the  maintenance  there  of  the  ties,  it  is 
quite  clear  it  eould  not  be  chargeable  with 
negligence  towards  an  intending  passenger; 
for  tbey  wMe  not  at  a  place  where  it  could 
reasonably  be  supiiosed  by  any  one  that  a 
ear  would  stop  to  receive  or  discharge  pas- 
sengers. In  tbe  absence  of  any  contrary  in- 
dication, tbe  place  for  a  street  car  to  stop  at 
an  intersecting  street  is  opposite  a  sidewalk. 
The  plaintiff's  case  bad  no  support  what- 
ever unless  upon  tbe  other  ground,  namely, 
a  negligent  inevease  of  the  speed  of  tlie  car. 
'Wbile  it  is  not  necessarily  a  negligent  act  to 
get  on  er  off  a  alowly-«K>ving  street  car,  yet 
in  order  to  charge  negligence  upon  tbe  per- 
-son  controlling  the  propulsion  of  tbe  car, 
aome  affirmative  act  of  bis,  showing  a  lack 
of  due  care  for  the  probable  contingency  of 
passengers  so  getting  on  or  off,  must  be 
proved.  In  tbe  case  in  band,  for  example,  It 
would  have  been  necessory  to  prove  tbat  tbe 
-motorman  Increased  the  speed  of  'the  car  at 
a  time  when  be  had  reasonable  cause  to 
■sfq)po8e  tbat  a  paseeng^  might  be  in  tbe  act 
«t  getting  upon  -it  it  is  almost'  common 
Imowledge  that  the  normal  st<^ping  place  of 
an  electric  atreet  car  at  an  intersecting  street 
is  after  crossing  the  roadway  of  that  street 
fience  tbe  group  of  passengers  awaiting  the 
car  which  tbe  plaintiff  tried  to  board  stood 
at  the  lower,  and  not  at  tbe  upp^r,  corner  of 
'Union  street  The  moterman  necessarily  has 
.to  sIa(^Een  his  -speed,  and  then  shut  off  bis 
pow^  entirely,  In  order  to  make  tbe  normal 
■stop,  and  If,  tbrough  miscalculation,  tbe  mo- 
-mentom  of  tbe  car  will  not  carry  it  far 
«nougb,  he  may  have  to  again  apply  tbe 
power;  and  It  Kiay  happen  tbat  for  other 
.causes,  auch  as  tbe  movement  of  persons  and 
■vehicles  baving  equal  rights  in  the  street 
he  >  may  be  oMiged  to  check,  and  then  accel- 
erate, bis  speed.  It  is  too  much  to  expect 
4bat  in  these  operations  be  must  always  au- 
>tMpate  that. persons  standing  on  tbe  upper 
corner  of  tbe  -street  may  be  expecting  to 
board  >tbe  moving  car.  The  plaintUI  testtfied 
•tbat  the  cars  of  this  line  sometimes  stop  at 
the  upper  comer  of  the  street  and  that  on 
•  tbisoeoaslon  be<iwa^ed  Itis  bandto  tbe  mo- 
tormao ;  but  >be  did  aot-tMttf y  to  any  act  of 
'4be' motorman'  indicating. notice  of  tbe  signal, 
«r'  a  parpase  to.ac^uteoofr  lo  ■it»  boarding  of 
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the  car,  aa  It  moved  along,  by  the  persons 
standing  at  the  uppo:  comer  of  the  street 
The  motorman  himself  testified  that  he  did 
not  notice  any  motion  for  him  to  stop  from 
any  one  on  the  upper  comer;  did  not  in  fact 
observe  or  pay  attention  to  any  one  there, 
but  simply  made  a  gradual  decrease  of  speed 
in  order  to  stop,  as  he  did  every  day,  at  the 
lower  corner,  where  on  this  morning  he  saw 
the  usual  group  of  waiting  passengers.  There 
was  hardly  enough  proof  to  go  to  the  Jury 
of  an  Increase,  after  slackening,  of  the  speed 
of  the  car.  The  plaintiff's  belief  that  the 
car  did  go  faster  is  easily  understood  by  any 
one  who  has  ever  tried  to  board  a  moving 
car  propelled  by  electricity. 

It  is  very  easy  to  underestimate  before  the 
act  the  rate  of  speed  which  is  found  to  exist 
after  the  attempt  Is  made.  The  only  wit- 
nesses who  observed  the  accident  and  were 
called  by  the  plaintiff  were  Charles  Thren 
and  Murton  V.  Owen.  Thren  testified  merely 
that  the  plaintiff  went  to  take  bold  of  the 
handle  as  the  car  slowed  down,  and  it  start- 
ed right  on  again  when  he  had  hold  of  the 
handle;  bnt  Owen  testified  as  follows:  "Q. 
What  did  you  see?  A.  I  saw  some  passen- 
gers get  on,  and  I  saw  Schmidt  attempt  to 
get  on,  bat  he  was  dragged.  Q.  Then  tell 
yibat  you  saw,  and  how  he  got  on.  A.  Well, 
I  saw  him  partly  on  the  car.  Q.  Yes?  A. 
Perhaps  I  may  have  bem  forty  feet  away. 
Q.  Well,  he  -was  partly  on  the  car,  and  what 
was  the  car  doing?  A.  Well,  the  car  was 
Blacking  up,  I  think.  Q.  Yes;  then  what 
did  the  car  do?  A.  Well,  it  kept  right  on, 
and  I  know  that—  I  couldn't  say  whether  it 
went  faster.  I  think,  perhaps,  it  might  have 
went  slower,  but  it  kept  on,  at  least  Q. 
Then  what  happened?  A.  And  it  dragged 
Mr.  Schmidt  over  these  ties."  The  witnesses 
for  the  defendant  testified  that  after  the 
speed  slackened  it  continued  to  decrease  nn- 
til  the  car  stopped. 

Giving  the  full  effect  due.  In  a  review  by 
writ  of  error,  to  the  testimony  adduced  in 
favor  of  the  plaintiffs  contention,  we  are 
of  opinion  that  there  was  none  on  which  a 
Jury  could  fairly  find  negligence  chargeable 
to  the  defendant,  and  that  with  the  railroad 
ties  in  full  view,  the  plaintiff  assumed  all 
risk  of  injury  from  them  when  he  attempted 
to  get  on  the  moving  car.  A  verdict  in  favor 
of  the  defendant  should  have  been  directed. 

It  should  be  noticed  that  the  only  claim 
In  the  plaintiff's  declaration  of  his  right  of 
action  Is  as  follows:  "And  the  said  plain- 
tiff [avers]  that  at  Irvlngton,  to  wit  at  New- 
artc.  In  the  county  of  Essex,  aforesaid,  the 
said  defendant  carelessly,  negligently,  and 
Improperly  suffered  and  permitted  its  said 
car  to  be  slackened  and  stopped  at  a  place 
along  said  Springfield  avenue  which  was  out 
of  repair,  obstmcted,  unsafe,  and  dangerous, 
so  that  the  said  plaintiff,  who  was  then  and 
there  intending  to  be  and  become  a  passen- 
ger on  said  car,  who  was  then  and  there  in- 
vited by  the  said  defendant,  by  its  servants, 


to  be  and  become  a  passenger  of  said  car. 
and  who  then  and  there  had  no  notice  or 
warning  that  the  place  at  which  the  said  car 
had  slackened  and  stopped  for  him,  the  said 
plaintiff,  to  board  the  same,  was  out  <tf  re- 
pair, obstmcted,  unsafe,  and  in  a  dangerous 
condition,  and  while  he,  the  said  plaintiff, 
was  then  and  there  in  the  act  of  boarding 
said  car,  he,  the  said  plaintiff,  fell,  by  rea- 
son of  the  plaintiff's  foot  being  caught  In 
some  railroad  ties,  which  the  said  defendant 
had  placed  in  close  proximity  to  the  place 
where  the  said  plaintiff  was  necessarily 
obliged  to  board  the  said  car,  and  by  reason 
of  the  unsafe,  obstructed,  and  dangerous  con- 
dition of  the  place  then  and  there  furnished 
and  provided  by  the  said  defendant  by  him, 
the  said  plaintiff,  as  access  to  the  said  car. 
and  whereby  the  said  plaintiff  then  and 
there  sustained  a  broken  leg,"  etc  There 
was  no  proof  whatever  of  the  facts  averred. 
The  Judgment  is  reversed,  and  venire  de 
novo  will  be  awarded. 


JONES  ▼.  MAYOR,   ETQ,  OF  TOWN   OF 

MORRI8T0WN. 
(Supreme  Court  of  New  Jersey.    June  10, 1901.) 

BTATDTES— TlTIiB— SCOPBJ— BNACfrmO 
CLAUSE. 

1.  An  act  entitled  "An  act  to  establish  an 
excise  department  In  cities  of  this  state"  (Laws 
18&1,  p.  133)  cannot  be  applied  to  a  town,  al- 
though in  its  enacting  clause  it  is  provided  that 
it  shall  apply  to  "any  town  or  city." 

2.  The  title  of  an  act  is  a  limitation  upon  the 
extent  to  which  effect  can  be  given  to  it 

(Syllabus  by  the  GoorU 

Certiorari  by  Samuel  W.  Jones  against  the 
mayor  and  board  of  aldermen  of  the  town 
of  Morrlstown  to  set  aside  an  ordinance. 
Granted. 

Argued  Febraary  term,  1001,  before  VAN 
SYCKBL,  GARRISON,  and  GABRBTSON, 
JJ. 

Geo.  T.  West  for  plaintiff. 

VAN  SYOKEL,  J.  This  writ  is  brought 
to  set  aside  an  ordinance  passed  by  the  de- 
fendant to  establish  a  board  of  excise  cona- 
mlssloners  for  Morrlstown,  pursuant  to  tbe 
provisions  of  an  act  entitled  "An  act  to  es- 
tablish an  excise  department  in  cities  of  tills 
state,"  passed  April  8,  1884.  Laws  1884,  p. 
133.  It  is  claimed  that  the  provisions  of 
the  act  of  1884  were  extended  to  MorristowTi 
by  a  supplement  to  said  act  passed  Feb- 
mary  24,  1882  (Laws  1882,  p.  28),  which  pro- 
vides "that  it  shall  be  lawful  for  the  com- 
mon council  or  other  governing  body  of  any 
town  or  city  of  this  state,  except  cities  of  tbe 
first  class,  by  ordinance  to  provide  for  tbe 
establishment  within  and  for  such  town 
or  city  of  a  board  of  excise  commissioners 
appointed  pursuant  to  the  provisions  of  tbe 
supplemental  act."  Subsequent  sections  pro- 
vide how  the  court  of  common  pleas  shall 
appoint  the  said  board  of  excise.    The  act 
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of  1884  applies,  both  by  Its  title  and  by  Its 
proTislons,  to  cities  only,  while  the  supple- 
ment of  1802  Is  made  to  embrace,  by  Its  first 
and  subsequent  sections,  towns  as  well  aa 
cities.  It  Is  well  settled  that  the  title  of  an 
act  is  a  limitation  upon  the  extent  to  which 
effect  can  be  given  to  it.  Evemham  t. 
Hulit,  45  N.  J.  Law,  63;  Hendrickson  t. 
Fries,  45  N.  J.  Law,  563;  Dobbins  v.  North- 
ampton Tp..  50  N.  3.  Law.  406,  14  AU.  687; 
Allen  T.  Commissioners,  57  N.  J.  Law,  303, 
31  Aa  219;  Cooper  t.  Springer  (N.  J.  Err. 
&  App.)  48  Atl.  605.  Morrlstown  is  not  a  city, 
and  therefore  the  act  of  18S4  and  Its  supple- 
ment of  1802  cannot  apply  to  It  Day  v. 
City  of  Morristown,  62  N.  J.  Law,  571,  41 
Ati.  964. 

Whether.  In  the  distribution  of  the  pow- 
ers of  government  under  our  state  constitu- 
tion, the  appointment  of  excise  commission- 
ers under  these  acta  can  be  regarded  as  a 
judicial  function,  is  a  question  which  it  is 
not  necessary  to  consider  in  this  case.  The 
ordinance  certified  is  Illegal,  and  should  be 
set  aside; 


SPICER  T.  BOICE  et  al. 
(Supreme  Court  of  New  Jersey.    Jane  10,  1901.) 

NBOLIOBNCB-DBFECTIVB  STAIRWAY— INJU&T 
TO  CUSTOUER. 
The  defendants  maintained  In  the  shed  of 
their  lumber  yard  a  stairway  resting  at  Its  foot, 
with  a  bearing  of  only  2ji^  inches,  npon  the 
enter  edge  of  an  elevated  platform  composed 
of  hemlock  planks  2  inches  thick  and  1  foot 
wide  supported  by  projecting  beams.  The 
stringers  were  placed  so  that  one  of  the  beams, 
npon  which  met  two  of  the  planks  of  the  outer 
line  of  the  platform,  came  between  them.  As 
the  plaintiff  (a  customer)  and  defendants'  man- 
ager were  descending  the  stairway  these  planks 
split  off  under  their  weight,  and  the  stairway 
fell  12  feet  to  the  gronnd.  The  plaintiff  sued 
to  recoTer  for  personal  injuries  snstained  by 
the  fall.  It  wag  proved  there  were  old  "checks'" 
along  the  line  of  the  break.  Beld,  that  it  was 
negligent  to  maintain  such  stairway  without 
proper  inspection,,  notwithstanding  that  it  had 
been  originally  constructed  ffive  years  before) 
by  reputable  carpenters  employed  for  the  pur- 
pose. 

(SyUabna  by  the  Court) 

Action  by  Joseph  D.  Splcer  against  Rachel 
R.  Bolce  and  otners.  Judgment  for  plaintiff. 
Uotlon  for  new  iiial  denied  on  conditions. 

Argued  before  DEPUB,  C.  J.,  and  DIXON, 
COLLINS,  and  HENDRICKSON,  JJ. 

Craig  A.  Marsh,  for  plaintiff.  George 
Hohnea  and  B.  V.  Lindabury,  for  defend- 
anu. 

COLLINS.  J.  The  defendants  were  deal- 
ers In  lumber  and  coal  In  the  city  of  Plain- 
field.  On  April  12,  1900,  the  plaintiff  visit- 
ed their  premises  for  the  ifurpose  of  buying 
lumber.  Re  was  taken  to  the  upper  part  of 
a  shed,  whence,  not  findhig  there  what  was 
wanted,  the  manager  conducted  him  to  an 
open  stairway  leading  to  a  lower  level  In  the 
shed,   where   it  was   thought   It  would   be 


found.  Ab  the  two  were  descending,  the 
stairs  fell.  This  action  was  brought  to  re- 
cover compensation  for  the  Injuries  sustalur 
ed  by  the  plaintlft.  The  stairs  had  been 
built  for  ti.e  defendants  In  1895  by  a  firm  of 
carpenters  employed  for  the  purpose.  They 
bad  two  side  pieces  or  stringers  about  19  feet 
long,  set  about  3  feet  apart,  carrying  18  steps 
or  treads,  held  in  place  by  cleats  nailed  nnr 
demeath  to  the  stringers.  At  the  top  the 
stringers  restea  against  the  beams  of  a  tres^ 
tie  used  to  run  railroad  cars  into  the  lum- 
ber shed.  At  the  bottom  they  had  no  other 
support  than  the  outer  edge  of  a  platform 
resting  on  projecting  beams  about  6  inches 
square,  which  {datform  was  about  12  feet 
above  the  ground,  and  had  been  previously 
built  to  afford  access  to  lumber  stored  at 
that  level.  The  stringers  were  notched  at 
the  bottom  so  as  to  overlap  the  platform 
about  2^  Inches.  They  were  placed  about 
equidistant  from  one  of  the  platform  beams, 
npon  which  met  the  ends  of  two  of  the  outer 
line  of  planks  of  the  platform.  The  cause  of 
the  falling  of  the  stairs  was  the  i^IIttlng  off 
of  the  planks  on  which  the  stringers  rest- 
ed. These  planks  wer6  of  hemlock,  1  foot 
wide  and  2  Inches  thick,  and  It  was  proved 
that  there  were  old  "checks"  along  some 
parts  of  the  break.  The  defendants  urge 
that,  aa  the  stairs  were  built  for  them  by 
reputable  carpenters,  they  ought  not  to  be 
held  liable  for  defects  in  their  construction. 
The  fatal  defect  was  In  the  foundation,  or, 
rather,  In  the  lack  of  a  proper  foundation; 
and  It  Is  to  be  presumed  that  the  carpenters 
placed  the  stairs  where  directed  by  the  de- 
fendants, or  some  one  representing  them. 
The  real  ground  of  liability  is  a  failure  to 
use  due  care  in  the  maintenance  of  the 
structure.  The  defendants  could  not  help 
but  see  the  frailty  of  the  foundation,  and, 
if  the  permltung  of  the  use  by  their  cus- 
tomers of  an  elevated  stairway  resting  mere- 
ly on  the  outer  edges  of  hemlock  planks  12 
feet  above  the  ground  was  Justifiable  at  all. 
It  was  only  so  by  taking  care  that  the  planks 
continued  sound  and  strong.  The  shed  was 
covered,  and  tnere  was  no  reason  to  antlcS 
pate  decay  from  sun  and  rain;  but  it  must 
have  been  known  to  lumber  dealers  that 
hemlock  planKs  are  always  liable  to  checks, 
and  proper  inspection  would  have  disclosed 
those  Imperfections.  In  excuse  for  not  per- 
ceiving them,  it  Is  said  that  the  bottom 
tread  of  the  stairs  was  qnite  near  the  planks, 
which  were  partly  hidden  by  a  riser  under- 
neath this  tread;  but,  if  this  fact  rendered 
ineffective  the  casual  observation  possible 
In  the  ordinary  use  of  the  stairway,  an  in- 
spection that  would  be  effective  was  all  the 
more  imperative.  We  think,  that  the  Jury 
was  entirely  Justified  in  finding  the  defend- 
ants liable  to  the  plaintiff  for  lack  of  rea- 
sonable care  for  the  safety  of  their  custom- 
ers. This  court  has  already  declared  It  t» 
be  the  duty  of  the  owners  of  a  building  to 
use  reasonable  care  that  it  shall  be  safe  for 
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those  who  axe  In  tt  upon  their  invitation. 
Klapprotb  r.  Pavnilon  Co.  (N.  J.  Sup.)  48 
AU.  981. 

The  damages  awarded  were  |1S,385,  of 
which  only  $395  can  be  accounted  for  by  41>- 
bTTrsementB.  The  plaintiff  w.as  66  years  of 
age.  His  physical  Injuries  were  painful,  and 
to  some  extent  are  permanent;  but,  while 
tliey  have  Impaired,  they  have  not  destroyed, 
any  function  or  faculty.  Until  April  1,  1000, 
he  had  been  engaged  In  the  sash  and  blind 
business  with  a  partner,  receiving  for  his 
personal  services  $100  a  month.  The  profits 
of  the  bttsinesa  were,  as  he  states,  about 
$1,000  a  year.  On  April  1,  1900,  he  had 
bought  out  his  partner,  and  was  conducting 
the  business  alone.  He  still  continues  it,  but 
has  to  rely  more  upon  his  foreman  than 
he  otherwise  would  do.  We  think  that  the 
damages  awarded  were  excessive.  If  the 
plaintiff  will  remit  $7,500,  tne  verdict  may 
«taiid;  otherwise,  the  rule  to  show  cause  will 
be  made  absotate. 


BURIK  V.  DTJNDBE  WOOtBN  00. 
(Supreme  Court  of  New  Jersey.    June  10, 1901.) 

aHLElASS-VAUDITT— NKW  TRIAJU^-IIISANITT 
OF  JUROR. 

1.  In  a  suit  against  a  corporation  to  recover 
damages  for  personal  injnnea  received  In  its 
•erviee,  tke  defendant  relied  npon  a  release 
drawn  in  the  fjoglish  language  and  executed 
by  the  plaintiff,  who  understood  only  Slavonic. 
The  execution  of  the  release  was  procured  by 
the  BaglMi-apeaking  secretary  of  the  corpora- 
tion, who  iinew  no  Slavonic.  A  feUow  coan- 
tryman  of  the  servant,  in  the  same  employ- 
ment, was,  withont  objection  by  the  servant, 
called  in  to  interpret,  and  through  him  the 
secretary  undertook  to  make  known  the  purport 
•f  the  {QBtnuDent  presented  for  ezeeution. 
Held,  that  the  interpreter  must  he  considered 
the  agent  of  the  defendant,  and  that,  if  the 
pnrpoTt  of  the  instrnment  was  not  adequately 
tm^rted  to  the  plaiatiff,  it  was  not  a  valid 
•release. 

2.  A  verdict  will  not  be  set  aside  on  the 
ground  of  the  insanity  of  a  jnror  who  gave  no 
evidence  of  nnsoundness  of  mind  before  or  at 
the  tsial,  and  took  part  with  apparent  intelli- 
gence in  deliberation  with  tiis  fellows,  althongh 
not  long  afterwards  his  insanity  was  indispnt- 
aUe,  and  was  of  sudi  a  nature  as  probably  to 
have  existed  to  some  extent  at  the  time  of 
the  trial;  medical  opinion  differing  as  to  wheth- 
er it  would  then  have  impaired  his  power  of 
deliberative  judgment  as  a  juror. 

(Syllabus  by  the  Court.) 

Action  by  Martin  Builk  against  the  Don- 
dee  Woolen  Company.  Verdict  for  plaintiff. 
Rule  to  show  cause  why  new  trial  should  not 
be  granted.    Denied  on  conditions. 

Argued  February  term,  1901,  before  S>S- 
PVB,  0.  J.,  and  DIXON,  OOLUNS,  and 
HBNDBICK80N.  JJ. 


Mlckael  Duim,  for  plaintiff, 
venssa,  tor  defendant 


Bagnne  Ste- 


ODIXINS,  J.  The  phrtntJff  recovered  a 
▼erdlct  In  comx><ensatlon  for  personal  Injuries 
•oatained  in  the  service  of  the  defendant 


His  lower  jaw  was  brohen  in  tbrae  placM  by 
the  flying  fragments  of  a  hydro-extractor  tiiat 
buret  while  revolving  with  great  rapidity.  It 
was  used  for  drying  rags  tlMrt  had  bean 
washed  in  a  solution  of  vitriol,  oorrosive  of 
the  iron  hoops  surromiding  the  wooden 
staves  of  the  extractor.  The  cause  was 
tried  liefore  Mr.  Justice  Dixon  at  the  Pas- 
saic circuit  and  was  properly  «nt>mitt«d  to 
the  jury  od  the  question  of  the  failure  of  the 
master  to  uae  reasonable  care  tor  the  safety 
of  the  servant  On  the  point  of  BabiUty  the 
verdict  was  justified,  and  has  not  been  se- 
riously <Aallenged  on  the  argnmeot  of  this 
rule.  The  controversy  in  this  court  has  been 
over  the  affirmative  defense  of  accord  and 
satisfaction  by  the  payment  of  $69.80  and 
the  plaintlfTs  general  release  uader  seal,  and 
over  tbe  idleged  Incompetency  of  a  jwor. 

1.  Tbe  plaintiff  did  execste  saeb  a  release, 
reciting  as  consldention  tiie  anm  aamed, 
which  was  proved  to  have  been  made  up  of 
physician's  and  hospital  bills,  and  wages 
while  the  plaintiff  was  away  from  hie  work. 
The  question  submitted  to  the  jury,  and  by 
them  decided  advnaely  to  tbe  defendant 
was  whether  the  purport  of  the  paper  he 
signed  was  adequately  Imparted  to  the  plain- 
tiff, or  whether,  as  he  claimed,  he  was  in- 
formed that  tbe  document  embraced  an 
agreentent  to  give  him  employ  meat  daring 
his  life.  The  effort  to  setUe  with  the  plain- 
tiff was  made  at  the  request  of  a  representa- 
tive of  an  Indemnity  compuiy,  and  was  con- 
ducted by  the  secretary  of  the  defendant 
the  proposed  release  having  been  drawn  in 
advance  in  the  EngUsh  language.  Tbe  ptain- 
tlff  knew  only  Slavonic.  The  secretary  spoke 
English,  and  knew  no  Slavonic.  He  called 
In  a  fellow  countryman  of  the  plaintiff  who 
worked  for  the  defendant  and,  through  Us 
Interpretation,  undertook  to  make  known  to 
the  plaintiff  the  purport  of  the  Jastrumeat 
presented  for  his  execution.  Sone  ooaveraa- 
tlon  aboBt  tbe  plaintiff's  coatlniied  cnirioy- 
ment  admittedly  occurred,  and  the  dispute  is 
as  to  how  It  was  Interpreted.  The  Jury  were 
Instructed  that  a  release  executed  In  coa- 
slderation  of  a  parol  promise  of  enqployment 
would  be  valid,  and  that  only  in  case  they 
should  find  that  the  plaintiff  was  iaformed 
that  tbe  instrument  he  was  asked  to  execute 
embraced  such  an  agreement  when  la  fact 
it  did  not  could  they  disregacd  it  as  a  bar 
to  the  action.  The  defendant  contends  that 
taie  interpreter  was  agent  for  both  parties, 
and  that  any  misinformation  by  him  of  the 
contents  of  the  release  not  due  or  known  to 
the  secretary  Is  not  chargeable  to  the  de- 
fendant. TWs  is  a  misconception  of  the 
status  of  the  case.  Where  parties  are  on 
equal  terms,  each  must  look  out  for  himself; 
but  where  one  is  illiterate,  to  ttie  knowledge 
of  the  -other,  who  tenders  for  execution  a 
document  of  Whose  contents  he  Is  cognizant 
a  drrty  of  adequate  explanatien  rests  on  Idm 
who -so  tenders  it  In  the  ease  in  hand  the 
Interpreter  must  be  eonsidered  as  trnvlng 
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been  the  agent  of  the  defBidaaft.  An  oli^ee- 
Hon  that  the  judge  told  the  Jory  that  an  ob- 
ligation rested  on  the  defendant  to  make  toe 
pUtintlfr  nnderstand  the  Imtnnnent  Is  hyper- 
crltlcaL  An  exact  tnuulatlan  wbb  not  at- 
tempted, and  pcobmbly  was  beyond  the  pow- 
er of  the  intermediary.  Tlie  Beoretary  es- 
sayed to  state  in  BngUsb  the  purport  of 
the  Instmoient,  end  the  Interpreter  gave  to 
the  plaintiff  In  Slavonic  his  Tendon  of  what 
had  been  told  him.  The  platntlfTs  complaint 
was  not  that  he  did  not  understand  the  words 
that  were  used,  but  that  words  that  were 
used  expressed  an  untruth.  We  are  satisfied 
with  the  way  in  which  the  case  was  put  to 
the  jury.  It  Is  urged  that,  because  the  plaln- 
tlfT  did  not  tender  reimbursement  of  the 
$ee.80,  he  should  not  be  heard  to  attack  the 
release.  If  he  were  seeking  to  disavow  for 
fraud  a  paper  intelligently  signed,  this  would 
be  so;  bnt  the  legal  eftect  of  the  verdict  is 
that  the  release  Is  not  his  deed,  and  that, 
not  fraudulent  procurement,  sliould  have 
been  the  replication  to  the  plea.  As  the 
facts  were  fully  Utlgated,  the  form  of  plead- 
ing need  not  be  scrutinized.  Upon  a  rule  to 
show  cause  a  verdict  based  on  the  real  Issue 
will  never  be  disturbed  because  the  one 
formulated  fails.  Credit  on  the  possible  dam- 
ages, not  reimbursement,  was  the  rl«ht  «t 
the  defendant 

2.  The  trial  was  concluded  on  April  26, 
1900,  and  in  due  season  application  was 
made  for  a  rule  to  show  cause  why  a  new 
trial  should  not  be  granted.  Pending  its 
consideration  the  defendant  discovered  that 
one  of  the  jurors  had  been  found  to  be  in- 
sane, and  the  mle  which  was  granted  May 
8,  1900,  permitted  taking  affidavits  on  that 
snbject  Those  affidavits  make  It  quite  plain 
that  some  days  after  the  verdict  this  man 
was  insane,  and  experts  differ  in  opinion  as 
to  whether,  in  tlie  nature  of  the  case,  his 
mind  at  the  time  of  the  trial  must  have  been 
so  disordered  as  to  have  rendered  blm  in- 
competoit  to  act  as  a  juror.  There  was  di- 
rect testimony  that  there  was  no  abnormality 
in  his  conduct  until  after  the  trial,  and  some 
oof  his  fellow  jurors  testified  that  he  took  part 
with  apparent  Intelligence  in  the  delibera- 
tion of  the  jury,  and  that  his  attitude  was 
not  at  all  unfavorable  to  the  defendant.  Al- 
though testimony  of  jurors  cannot  be  re- 
ceived to  Impeach  their  verdict,  it  is  legiti- 
mate to  mpport  it.  We  are  not  satisfied, 
on  the  proofs  adduced,  that  the  man  was 
incompetent  to  act  as  a  jnror. 

The  damages  awarded  were  |6,166.  We 
think  this  amount 'excessive.  Of  course,  the 
plaintiff  strffered  great  pain  from  his  woands, 
and  iB  the  process  of  healing,  but  the  frac- 
taves  were  all  successfully  reduced,  and  the 
main  tnjnry  results  from  the  fact  that  his 
jaw  had  become  so  set  that  be  cannot  opea 
it  suficiently  for  mastication.  We  think  the 
evidence  shows  that  the  strong  probability 
is  tiiat  tbiB  condition  will  greatly  impreve, 
aad,  wUle  desiring  to  view  tnOi  a  case  with 


liberality,  we  are  nnwiniag  to  sustain  so 
large  a  verdict.  If  the  plaintiff  will  remit 
92v000,  the  verdict  may  stand;  otherwise, 
the  rule  to  show  cause  will  be  made  ab- 
solute. 


FEENBT  v.  BARDSLBT. 
(Court  of  Errors  and  Appaals  of  New  Jersey. 

June  17,  1001.) 

OONTBACT-PXaFOBMANCB-^JUANTUH  HBROIT 

— ACCBPTANCB-DELAT— UQUIDAT- 

BD  DAMAGES. 

1.  If  a  contractor  contracts  to  erect  a  build- 
ing, he  cannot  recover,  even  upon  a  qnontum 
meruit,  unless  he  has  Bubstaatially  complied 
with  the  contract. 

2.  But,  If  he  substantially  compiles  with  the 
emtract,  ev*n  though  he  has  failed  in  some 
minor  particulars,  he  is  entitled  to  recover  the 
contract  price,  less  what  will  be  a  fair  allow- 
ance to  the  owner  to  make  good  the  defects 
In  the  perfonnaaee  of  the  contract. 

8.  When  there  is  not  a  substantial  oampilance 
with  the  contract,  there  may  be  a  recovery  for 
what  the  building  is  reaaoaably  worth,  if  the 
owner  has  accepted  it;  but  in  determining  the 
question  of  acceptance  it  is  not  sufficient  to 
fiod  that  the  owner  has  occupied  it.  The  jury 
mu£t  find  some  positive  act  on  Itis  part  show- 
ing an  intentioQ  to  accept  it. 

4.  When  a  bailding  contract  provides  that  the 
building  shall  be  completed  at  a  specified  tlmo, 
and  that  for  every  day  it  remains  nnfioMied 
after  such  date  the  contractor  shall  pay  the 
owner  five  dollars  as  liquidated  damages,  and 
also  provides  that  the  contractor  shall  be  al- 
lowed additional  time  when  be  is  delayed  by 
the  fault  or  neglect  of  other  contractors,  pro- 
vided he  gives  notice  in  writing  to  the  owner 
of  s«ch  neglect  of  other  contractors,  the  owner 
is  entitled  to  the  written  notice,  and  the  con- 
tractor cannot  be  allowed  additional  time  in 
the  absence  of  It. 

(Syllabus  by  the  Court.) 

Krror  to  suprane  couet 

Action  by  Owen  Feeoay  against  Joseph 
Bardsley.  Judgment  for  ^alntiff.  Defend- 
ant brings  error.    Revised. 

(Partes  D.  Thompson,  for  i^atatiff  in  eir- 
ror.  James  M.  Trimble  for  defendant  in 
error. 

VAN  SYCKBL,  J.  TWs  OTlt  Was  brought 
l^  Peeney,  the  defendant  in  error,  to  re- 
cover the  balance  alleged  to  be  due  to 
him  upon  a  building  contract  The  plaintiff 
In  errw  relies  for  reversal  upon  alleged  er- 
rors In  the  charge  of  the  trial  court.  The 
trial  Ju^e  charged  that.  If  the  contractor 
did  not  subetanttslly  comply  with  the  con- 
tract he  could  not  recover.  He  told  the  ju- 
ry that  If  a  builder  contracts  to  erect  a 
two  story  and  a  half  house,  and  he  erects 
only  a  one  story  and  a  half  house,  he  cannot 
recover,  although  be  has  added  value  to 
the  owner's  property.  But  if  the  contractor 
has  substantially  perfoniied  his  contract 
9V«a  tboogh  he  has  failed  to  do  so  in  some 
mihi^r  particulars^  he  is  entitled  to  reccrrer 
the  contract  price,  less  what  will  be  a  talc 
anowance  to  the  owner  to  make  good  the 
defects  in  the  performance  of  the  cotftraet 
The  coart  furtber  chatted  tbit,  tt  tttere  wtis 
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not  a  substantial  compliance  with  the  con- 
tract, the  Jury  could  find  a  verdict  for  the 
contractor  for  what  the  building  was  rea- 
sonably worth,  If  the  owner  had  accepted 
the  house;  but  that  In  determining  the  ques- 
tion of  acceptance  It  was  not  sufficient  to 
find  that  the  owner  was  occupying  It.  It 
Is  a  house  built  upon  his  land,  and,  unless 
he  tears  It  down,  he  must  make  some  use  of 
It,  so  that  the  Jury  must  find  some  positive 
act  on  his  part  showing  an  Intention  to  ac- 
cept It.  This  Instruction  to  the  Jury  Is  strict- 
ly In  accordance  with  the  views  expressed 
by  Mr.  Justice  Magle  In  the  supreme  court 
in  Bozarth  v.  Dudley,  44  N.  J.  Law,  S04, 
43  Am.  Kep.  87S.  Since  the  publication  of 
that  decision  It  has  been  applied  in  the  trial 
of  similar  issues,  and  It  has  been  cited  with 
approbation  in  this  court  in  Maclcinson  y. 
Conlon,  05  N.  J.  Law,  566,  27  Atl.  830.  In 
this  respect  there  is  no  error  In  the  charge 
of  the  trial  court. 

The  written  contract  provides  that  the 
contractor  shall  wholly  finish  his  work  on 
or  before  January  I,  1S87,  and  In  default 
thereof  the  contractor  shall  pay  to  the  owner 
five  dollars  for  every  day  thereafter  that 
the  said  work  shall  remain  unfinished,  as 
and  for  liquidated  damages.  The  contract 
further  provides  that,  rtiould  the  contractor 
be  obstructed  or  delayed  in  the  prosecution 
or  completion  of  the  work  by  the  neglect, 
delay,  or  default  of  any  other  contractor, 
then  there  shall  be  an  allowance  of  addi- 
tional time  beyond  the  date  set  for  the  com- 
pletion of  the  work;  but  no  such  allowance 
shall  be  made  unless  a  claim  is  presented  In 
writing  at  the  time  of  such  obstruction  or 
delay.  The  owner,  in  accordance  with  the 
provisions  of  our  statute,  claimed  to  recoup 
his  damages  of  five  dollars  per  day  for  every 
day  that  the  work  remained  unfinished  after 
the  1st  day  of  January,  1887.  It  appeared 
in  evidence  that  the  contractor  did  not  give 
notice  in  writing  to  the  owner  that  be  was 
delayed  or  obstructed  in  his  work  by  the 
neglect,  delay,  or  default  of  any  other  con- 
tractor, and  that  he  did  not  present  any 
claim  in  writing  to  the  owner  for  the  allow- 
ance of  further  time  on  that  account.  The 
trial  Judge  charged  the  Jury  that  It  was  not 
necessary,  under  the  contract,  to  make  a 
claim  in  writing  for  the  allowance  of  fur- 
ther time,  and  that,  if  the  delay  was  not  the 
fault  of  the  contractor,  the  owner  could  not 
charge  him  with  five  dollars  per  day  on  ac- 
count of  such  delay.  In  this  respect  we 
think  there  was  legal  error  in  the  charge. 
The  contract  expressly  provides  for  a  notice 
in  writing,  and  the  owner  cannot  be  deprived 
of  the  l)eneat  of  that  stipulation  in  his  agree- 
ment. The  contractor  was  under  a  duty  to 
Inform  the  owner  in  writing  when  his  due 
prosecution  of  the  work  was  hindered  or  de- 
layed by  the  neglect  of  other  contractors. 
The  contractor  would  have  been  entitled  to 
an  allowance  for  additional  time  If  be  had 
given  the  written  notice,  and  would  have 


been  under  no  penalty  for  the  time  which 
elapsed  between  the  service  of  notice  and 
the  removal  of  the  obstruction  to  his  work. 
The  owner  also  would  have  had  the  oppor- 
tunity to  prevent  unnecessary  delay  by  tak- 
ing measures  to  secure  performance  on  the 
part  of  the  other  contractors.  Without  such 
written  notice  from  this  contractor,  as  the 
contract  required,  he  had  no  reason  to  be- 
lieve that  he  would  demand  an  allowance 
of  additional  time.  In  my  opinion,  the  Judg- 
ment below  should  be  reversed,  and  a  venire 
de  novo  awarded. 


MAYOR,  ETC.,  OP  OITT  OP  JERSEY  CITY 

V.  STATE  (NBIHAUS,  Prosecutor). 
(Supreme  Court  of  New  Jersey.    June  10, 1001.) 
VIOLATION  OF  ORDINANCE-RECORD  OF  CON- 
VICTION. 

A  record  of  conviction  in  the  police  court 
of  Jersey  City  for  the  violation  of  a  city  or- 
dinance which  contains  only  the  following,  viz.: 
"Witnesses:  OfiScer  Kooney,  Sergeant  Snow, 
Officer  Graf.  Defense,  Christopher  Neihaus. 
Guilty.  925  hne,"— is  bad,  even  under  the 
statute  simplifying  what  the  record  need  show 
in  police  courts  of  cities. 
(Syllabus  by  the  Court.) 

Christopher  F.  Neihaus  was  convicted  of 
violating  an  ordinance  of  Jersey  City,  and 
brings  certiorari.    Reversed. 

Argued  at  February  term,  1801,  before 
GUMMBRB  and  IiX>RT,  JJ. 

William  H.  Speer,  Jr.,  for  prosecator. 
John  W.  Queen,  for  Jersey  City. 

FORT,  J.  The  record  of  convlctloa  awt 
up  in  this  case,  even  as  amended,  is  utterly- 
devoid  of  any  legal  force.  This  is  the  rec- 
ord: 

"Record. 

"The  Mayor  and  Aldermen  of  Jersey  City 
vs.  Christopher  Neihaus.  Violation  City  Or- 
dinance. October  20th,  1800.  Witnesses: 
Officer  Rooney,  Sergeant  Snow,  Officer  Graf. 
Defense,  Christopher  Nelhaos.  Onilty.  $25 
fine. 

"This  Is  to  certify  that  the  foregoing  is  a 
true  copy  of  the  record  in  the  above  case. 
Witness  my  hand  and  seal,  this  nineteenth 
day  of  November,  A.  D.  Nineteen  Hundred. 
[Seal.]  James  J.  Murphy,  Judge  of  Second 
Crimhial  Court  of  Jersey  City. 

"Attest:  James  F.  Norton,  Clerk." 

This  is  clearly  bad,  even  under  the  stat- 
utes, which  very  much  simplify  the  require- 
ments to  be  set  out  In  a  conviction  In  the 
police  courts  of  cities  of  the  first  class.  Gen. 
St  p.  2487,  {  87.  Under  the  common-law  rule 
as  to  such  convictions.  It  Is,  of  course,  worse. 
It  would  be  quite  wlQiin  the  record  to  char- 
acterisse  such  a  conviction  as  indefensible, 
and  one  not  to  be  expected  from  a  police 
magistrate  hi  cities  of  the  first  class.  It 
seems  utterly  without  excuse.  Salter  v.  City 
of  Bayonne,  68  N.  J.  Law,  129.  36  AtL  067; 
Preusser  v.  Cdss,  64  N.  J.  Law,  632,   24 
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AU.  480;  Treasurer  of  City  of  Enizabeth  ▼. 
State  (present  term)  48  Atl.  682.  The  convlo- 
tloo  Is  set  aside. 


UTATB  (PHILLIPSBUBQ  BliEOTRIO 
LIGHTING,  HEATING  &  POWER  CO., 
Prosecutor)  v.  INHABITANTS  OF  TOWN 
OF  PHILLIPSBURG. 

<Snpreme  Oonrt  of  New  Jersey.    June  10, 1901.) 

ORDINANCE— REiPEAL— ELECTRIC  LIGHT   COM- 
PANY—VIOLATIOK  OF  CHARTER. 

1.  A  common  council  cannot  repeal  an  or- 
dinance granting  permission  to  an  electric  light 
company  to  place  its  poles  and  stretch  its  wires 
on  all  the  streets  and  alleys  of  the  town  when 
the  company  has  conformed  to  the  conditions 
of  the  ordinance  so  far  as  required,  and  has 
expended  moaey  in  placing  the  poles  and  wires 
OS  certain  of  the  streets,  notwithstanding  the 
common  council  may  have  been  misled  in  pass- 
ing the  ordinance. 

2.  That  the  ofiScera,  managers,  and  stock- 
holders of  the  company  are  different  iadividuals 
from  those  who  were  stockholders  when  the 
permission  was  granted,  gives  no  ground  tor 
the  repeal  of  the  ordinance. 

3.  If  the  corporation  is  Tiolating  its  charter 
or  the  laws  of  the  state,  it  is  liable  to  a  pro- 
ceeding to  forfeit  its  charter,  but  the  ordinance 
of  the  common  council,  granting  permission  to 
erect  poles  and  string  wires,  cannot  for  that 
reason  be  repealed. 

(Syllabus  by  the  0>art.) 

Certiorari  by  the  state,  on  the  prosecution 
of  the  Phillipsburg  Electric  Ughtlng,  Heat- 
ing &  Power  Company,  against  the  Inhabit- 
ants of  the  town  of  Philllpeburg,  to  review 
an  ordinance.    Ordinance  set  aside. 

Argued  before  VAN  SYOKEL,  QARBISON, 
and  QARRETSON,  JJ. 

S.  C.  Smith,  for  prosecntor.  L.  W.  Schultz, 
for  respondent 

GARRBTSON,  J.  By  an  ordinance  ap- 
proved August  24,  1896,  the  commcHi  council 
of  the  town  of  Fhilllpsburg  passed  an  or- 
dinance permitting  the  prosecutor  to  place 
its  poles  and  stretch  its  wires  on  each  and 
every  street  and  alley  In  the  town,  for  the 
purpose  of  conducting  electricity  through 
the  town.  The  ordinance  prescribed  the 
character  of  the  poles,  and  the  manner  of 
stringing  the  wires,  and  the  supervision  un- 
der which  they  should  be  erected.  It  also 
required  certain  services  to  be  performed  by 
the  company  for  the  town,  in  consideration 
of  the  permission  granted  and  provided  for 
the  filing  of  an  acceptance  of  the  ordinance. 
The  acceptance  of  the  ordinance  was  duly 
filed  as  required.  In  the  spring  of  1880,  the 
company  buUt  more  than  a  mile  of  a  pole 
and  wire  line  in  Fhilllpsburg,  and  ^ere  is 
evidence  to  show  that  this  was  donP  under 
the  supervision  of  the  committee  on  streets 
and  alleys,  as  provided  In  the  ordinance,  and 
made  contracts  for  over  800  lights  for  pri- 
vate consumers,  and  the  first  lights  were 
used  in  April,  1809,  and  have  continued  to 
be  used  ever  since.  There  is  nothing  to  show 
that  the  prosecutor  has  In  any  way  refused 


to  perform  for  the  town  the  services  re- 
quired by  the  ordinance.  On  the  16th  of  Oc- 
tober, 1900,  the  common  council  passed  an- 
other ordinance  repealing  the  foregoing  or- 
dinance, and  this  writ  is  brought  to  test  the 
legality  of  that  municipal  action. 

We  think  that  this  question  is  settled  by 
the  cases  of  Hudson  Telephone  Oo.  v.  (Sty  of 
Jersey  City,  49  N.  J.  Law,  303,  8  Atl.  123, 
and  Suburban  Electric  Light  &  Power  Co.  v. 
Inhabitants  of  East  Orange  Tp.  (N.  J.  Oh.) 
41  Atl.  866,  which  bold  that  permission 
granted  by  a  common  council,  under  like  cir- 
cumstances to  this,  was,  after  acceptance 
and  expenditure  of  money  under  it,  irrevo- 
cable. 

The  proceedings  leading  to  the  passage  of' 
the  original  ordinance  cannot  be  reviewed 
by  this  writ,  nor  can  we  now  look  Into  the 
considerations  which  Influenced  the  members 
of  the  common  council  to  vote  for  it  It  is 
an  attack  upon  it  in  a  collateral  proceeding. 
Fraud  or  misrepresentation  is  not  sufficient 
to  avoid  the  act  of  a  legislative  body,  even 
If  proved.  Jersey  C»ty  &  Bergen  R.  Co.  v. 
Jersey  City  &  Hoboken  Horse  R.  Co.,  20  N.  J. 
Eq.  61-76. 

That  the  stockholders,  ofilcers,  and  man- 
agers of  the  company  are  now  persons  dif- 
ferent from  those  who  were  Its  stockholders, 
officers,  and  managers  when  the  permission 
was  granted  could  not  afford  a  reason  for  the 
repeal  of  the  ordinance  granting  permission. 
The  permission  was  to  the  corporation,  not 
to  the  individual  members  thereof.     If  the 
corporation  Is  not  complying  with  the  terms 
of  the  permitting  ordinance,  obedience  there- 
to should  be  enforced  by  appropriate  pro-      ' 
ceedlngs.    But,  If  the  ordinance  was  repealed. 
It  could  be  remade.    The  repeal  of  the  ordi- 
nance would  not  accomplish  such  obedience, 
but  would  be  the  imposition  of  a  penalty  for 
failure  to  comply  therewith,  and  no  such 
penalty  is  anywhere  authorized.    If  the  cor- 
poration is  engaged  In  acts  not  warranted     ,' 
by  Its  charter,  or  In  violation  of  the  laws     / 
of  the  state,  that  is  a  matter  In  which  the    / 
state  is  concerned,  and  a  proceeding  to  for^    /' 
felt  Its  franchise  would  be  the  appropriate^^ 
remedy.     Light  Co.  v.  Green,  46  N.  J.  Bq. 
118,  18  Atl.  844;  Attorney  General  v.  Ameri- 
can Tobacco  Co.,  55  N.  J.  Eq.  352,  36  AtL 
871.    This  repealing  ordinance  must  be  set 
aside. 


DIAMENT  V.  (X)LLOTT.' 

(CSonrt  of  Errors  and  Appeals  of  New  Jersey. 

June  17,  1901.) 

EVIDENCE— MEMORANDA— BOOK  OF  ACCOUNTS 
CONTRACT— QUESTION  FOR  JURY. 

1.  Where  slips  containing  reports  of  work 
done,  and  the  cost  of  the  same,  and  of  the 
amount  and  kind  of  materials  used,  are  part 
of  a  method  of  carrying  on  business,  they  are 
competent  evidence,  when  offered  in  connection 
with  the  books  of  account  of  the  business. 

2.  A  book  of  account,  made  up  in  the  u?uaF 
course  of  business,  in  part  from  reports  of  work 

*  For  concurring  opinion.  ■««  4t  Atl.  SOS. 
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don*  and  amoiuit  o<  materiala  used,  is  com- 
petent evidence,  in  connection  with  the  reports, 
as  part  of  a  system  of  carrying  on  business, 
to  i>rove  claim  for  materials  and  labor. 

8.  In  a  smt  apon  a  contract,  the  qtwstioB  of 
the  person  with  whom  the  contract  was  made 
should  be  distinctly  left  to  the  jury,  when  the 
question  appears  by  the  evidence  to  be  dis- 
puted. 

(Syllabus  by  the  Coart.) 

Error  to  circuit  court,  Atlantic  county. 

Action  by  Albert  L.  Dlament  against  Eu- 
gene M.  Colloty.  Judgment  for  plaintiff. 
Defendant  brings  error.    Reversed. 

G.  A.  Bourgeois,  for  plaintiff  In  error.  A. 
B.  Endicott,  for  defendant  in  error. 

OABBETSON,  J.  The  plaintiff,  trading 
as  A.  L.  Diament  &  Co.,  was  engaged  In  the 
bnelnesB  of  furnishing  wall  paper,  moldings, 
and  paints,  and  of  banging  wall  ifaper,  put- 
ting up  moldings,  and  doing  fresco  painting. 
Hla  place  of  bnainess  was  in  Philadelpbla, 
and  the  work  out  of  which  this  snlt  arises 
was  done  upon  two  bouses  of  the  defendant 
in  Atlantic  City,  and  occupied  several  days. 
According  to  the  plaintiff's  system  of  busi- 
ness, the  person  in  charge  of  the  work  whs 
held  responsible  for  the  paper  and  materials 
sent  to  be  used,  and  they  were  charged  to 
him  In  the  first  instance.  As  tbe  work  pro- 
gressed or  upon  its  completion,  he  made  a 
report  of  the  quantity  of  paper  and  mate- 
rials used,  and  of  the  coat  of  doing  tbe 
work,  using  blank  slips  furnished  by  his  em- 
ployer. Nothing  appeared  on  these  slips 
showing  the  amount  charged  to  the  custom- 
er for  the  paper  and  materials  used.  The 
quantity  and  a  designation  of  the  kind  by  a 
number  was  therein  set  forth.  These  slips 
or  reports,  b^ng  sent  to  or  delivered  at  the 
plaintiff's  place  of  business,  came  Into  pos- 
session of  his  bookkeeper,  and  he,  with  them 
before  him,  entered  In  a  book,  called  "Work 
Order  Day  Book,"  the  entire  charge  against 
the  customer  for  paper  and  materials  as  well 
as  for  work  done.  The  entry  In  this  book 
was  not  an  exact  copy  of  the  slips,  bat  con- 
tained all  the  items  thereon,  and  in  addition 
thereto  the  amount  due  from  the  customer 
for  each  Item  of  paper  and  materials  used. 
In  the  present  case  the  entries  in  tbe  day- 
book were  made  on  2  successive  days,  both 
of  which  were  more  than  20  days  after 
the  entire  work  was  completed.  The  slips 
or  reports  were  first  offered  In  evidence  and 
were  admitted,  over  the  objection  of  the  de- 
fendant, and  this  admission  Is  assigned  for 
error.  The  daybook  was  subsequentiy  of- 
fered, and  Its  admission,  against  tbe  objec- 
tion of  the  defendant.  Is  also  assigned  as  er- 
ror. The  ledger  of  the  plaintiff  was  also  of- 
fered and  admitted. 

The  slips  cannot  be  regarded  as  a  book  of 
original  entry.  They  were  In  reality  no  more 
than  memoranda,  which  might  be  used  by  a 
witness  for  the  purpose  of  refreshing  his 
memory,  but  could  not,  of  themselves,  stand- 
ing alone,  be  competent  evidence  of  the  facta 


tiiereln  contained,  and,  if  nothing  elae  ap- 
peared, their  admlsskm  would  have  been  er- 
ror. But  they  were  a  part  of  tbe  system  un- 
der which  the  plaintiff  conducted  his  bosi- 
neas. 

The  daybook  was  competent  evidence.  The 
entries  therein,  appear  to  have  been  made 
within  a  reasonable  time  after  it  was  ascer- 
tained what  the  proper  charges  ware  against 
tbe  defendant.  The  work  in  question  was 
carried  on  at  a  long  dlstanoe  from  the  plain- 
tiff's store  and  place  where  his  books  and 
bookkeeper  were,  and  the  Items  of  materials 
and  labor  might  not  be  ascertained  so  as  to 
be  capable  of  proper  entry  in  any  book  as  a 
charge  against  the  customer  until  some  time 
after  the  Job  was  completed.  Tbe  entries  In 
this  book  appear  to  have  been  made  in  the 
usual  course  of  business,  according  to  the  sys- 
tMn  and  method  adopted  by  tiie  plaintiff.  The 
entries  were  made  in  the  daybook  from  hi- 
formatlon  derived  largely  from  these  slips 
or  reports,  and,  the  book  being  competent 
evidence,  the  slips,  as  the  source  of  tbe  in- 
formation, together  with  tbe  ledger,  which 
was  a  condensation  of  the  daybooki  all  form- 
ing together  part  of  a  system  of  carrying  on 
business,  all  became  competent  testimony 
when  all  were  admitted  In  evidence.  We 
find  no  error  in  the  admission  of  the  slips 
and  daybook. 

The  claim  of  the  plaintiff  was  for  work 
and  materials  furnished  to  the  defendant. 
The  plaintiff  testified  that  one  Eggman  wrote 
him  that  he  had  several  jobs  in  AUantic 
City  that  he  did  not  feel  that  be  would  be  able 
to  handle,  and  he  wanted  to  know,  if  he 
would  get  the  business  and  turn  It  over  to 
the  plaintiff.  If  the  plaintifT  would  give  him 
a  commission,  and  the  plaintiff  said  he  would; 
that  the  plaintiff  went  to  Atlantic  City,  and 
saw  the  defendant,  and  told  him  that  be 
(the  plaintiff)  was  doing  tbe  work,  and  that 
he  did  not  want  the  defendant  to  pay  any 
money  except  to  the  plaintiff;  that  after 
that  be  shipped  the  paper,  and  sent  men 
down  to  hang  It,  charged  the  bill  to  the  de- 
fendant, and  sent  It  to  him;  that  the  amount 
of  the  bill  was  $191.86,  upon  which  a  credit 
of  $5  was  allowed,  leaving  a  balance  of  $166.- 
36.  The  defendant  testified  that  he  employ- 
ed Eggman,  who  had  done  similar  work  for 
him  In  his  hotel,  to  do  tbe  work  upon  these 
two  houses,  upon  tbe  same  terms  as  he  bad 
done  the  work  on  the  hotel,— that  Isk  the  cost 
of  the  materials  and  so  much  per  day  for 
labor;  that  eight  or  tea.  rooms  in  the  two 
houses  were  papered  with  paper  left  over 
from  the  hotel;  that  Eggman  rendered  him  a 
bill  for  $13&  for  work  and  materials  in  the 
two  hffses,  and  that  he  bad  i>aid  him  ^100 
on  account  of  it;  that  tbe  first  he  knew  that 
the  plaintiff  claimed  any  interest  In  the  work 
was  when  it  was  almost  finished,  and  the 
plaintiff  came  to  see  him,  and  told  him  not 
to  pay  Eggman  any  more  money,  and  be 
supposed  that  request  was  made  because 
Eggman  had  got  tbe  materials  from    the 
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plaintiff;  that  at  tbe  time  of  tke  plaintlfTB 
rieit  to  him  be  had  paid  Bggmaa  $85  on  ac- 
count of  tbe  work,  and  that  the  first  he  learn- 
ed that  plaintiff  claimed  Blggman  was  his 
agent  waa  when  the  conrt  met.  It  w«s 
ther^ore  a  queetloa  of  the  firat  Importance 
In  the  case  for  the  Jnrj  to  detennlne  wheth- 
er the  defendant  contracted  with  the  plain- 
tiff or  with  Bggmao. 

The  Jadg«  charged  the  Jury  as  follows: 
"G«itleakeii,  this  case  depends  altogether  up- 
on the  oonfldence  or  belief  that  you  have  in 
the  testimony  of  these  parties.  You  have 
heard  all  the  testimony  m>on  this  subject. 
If  Dlament  &  Oo.  notified  Colloty  not  to  pay, 
the  meney  paid  prior  to  that  notice  cannot 
be  recovered  by  Dlament  &  Ca  of  Colloty. 
It  all  turns  apoD  when  that  notice  was  giv- 
en. They  dim't  ilz  the  time  positively,  but 
you  are  to  gatbo:  from  the  testimony  when 
that  time  w«a  that  Dlament  &  Co.  notified 
Colloty,  and  you  take  the  whole  of  the  tee- 
timoay.  U  they  did  notify  Colloty  before 
any  ot  the  work  was  done  on  those  goods,  if 
they  gave  him  notice  that  that  was  their 
business  transaction,— it  was  their  work,  it 
was  their  contract,— and  not  to  pay  Eggman, 
then,  of  oouzae,  if  they  admit  that,  Colloty 
had  no  right  to  pay  and  be  would  have  to 
lose.  But  If,  at  the  time  they  notified  him, 
be  had  no  notice  of  this  arrangement  between 
this  worluuan,  Bggman,  and  this  firm  in 
Philadelphia,  then  only  for  that  which  re- 
mained due  for  their  account  after  that  no- 
tice would  they  recovo*.  Now,  they  say 
they  owed  this  man  $130,  and  $06  was  paid. 
Uy  notion  about  it  is  that  If  these  people 
notified  him,  whenever  it  was,  not  to  pay, 
then  the  balance  of  the  account  which  was 
due  to  them  was  to  be  paid  by  Colloty.  He 
says— and  upon  that  part  of  the  case  his 
testimony  stands  there,  and  I  don't  see 
how  anybody  is  to  refute  it;  no  one  knows; 
he  is  the  only  one  that  does  know— at  that 
time  there  was  $95  paid.  Their  account  is 
$186.36,  and,  $95  having  been  paid,  the  bal- 
ance would  be  $91.36,  the  balance  of  that 
account.  And  I  don't  see  why,  under  the 
Circumstances  of  the  case,  having  withheld 
this  thing  subject  to  settlement,  why  even, 
according  to  that  statement,  the  balance  of 
$01.36  would  not  be  the  amount  that  the 
plaintiff  would  be  entitled  to,  with  interest 
from  April  22,  1896;  that  is,  providing  that 
Colloty  had  had  notice.  Then,  of  course, 
whatever  he  had  paid  to  this  man  prior  to 
that  date  they  ought  not  to  pay  over  again. 
And  I  say  it  is  upon  that  bUl  of  $186.36, 
and  I  so  charge  you,  and  that  the  $95  should 
go  out  of  that  if  this  man  had  no  notice,  and 
the  balance  of  $91.36  would  be  the  amount 
the  plaintiff  should  recover,  with  interest 
from  April  22,  1896.  But  if  he  had  notice, 
and  paid  those  moneys  after  he  knew  that 
these  people  were  the  principals,  he  paid  at 
his  peril,  and  they  ought  to  recover  the  full 
bin,  and  you  have  to  determine  that  from  the 
facts.    This  is  the  way  I  leave  the  case 


to  yoa"  Thereupon  counsel  for  tbe  defend^ 
ant  requested  the  Judge  to  diarge  "that  if 
the  original  contract  was  given  by  Ciriloty 
to  Eggman,  that  Gollety  is  not  respoosUfle 
to  Dlament  &  Oo.  for  anything";  and  In ' 
response  the  Judge  said:  "No;  I  do  not  tblnk 
that  is  correct,  because.  If  it  was  given  to 
him  with  the  uaderstandlng  that  at  tbe  time 
they  were  to  get  thdr  goods  of  Dlament  & 
Co.^  then  I  can't  see  why  this  man,  OoUoty, 
knowing  that  fact,  and  having  notice  to  pay 
to  them,  why  he  was  not  obliged  to  bold 
that  money.  That  is  the  way  it  strikes  me. 
Now,  gentlemen,  yon  will  have  to  take  that 
case,  and  make  out  of  It  what  yoa  think  is 
fair  and  right,  under  the  ptDof  that  they 
have  given  you.  I  understand  tuat  the 
claim  U  $186.36,  with  interest  from  April 
22,  1896." 

The  defendant  was  certainly  entitled  to 
have  the  question  oontalned  in  counsel's  re- 
quest distinctly  put  to  the  Jury.  The  re- 
sponse of  the  Judge  to  that  request  might 
very  well  lead  the  Jury  to  suppose  that  that 
question  was  not  in  the  case  at  all,  aod  that 
the  Important  queetlon  was,  and  it  seems  to 
be  regarded  in  all  the  charge  preceding  the 
request,  when  the  plaintiff  notified  tbe  de- 
fendant that  he  was  doing  the  work.  But 
the  question  of  the  request  was  certainly  In 
the  case,  because,  while  tbe  plaintiff  claims 
tbe  amount  of  the  contract  to  be  $186.86,  the 
defendant  says  it  was  $130,  and  the  Judge 
in  his  charge,  when  making  a  calculation  for 
the  Jury,  assumes  it  to  be  $186.80.  We 
think  that  for  this  failnre  to  submit  'the 
question  distinctly  to  the  Jury  there  was  er- 
ror, and  the  Judgment  should  be  reversed. 


MURPHBT-HABDT  LtTMBBR  CO.  r. 
NICHOLAS  et  al. 
(Bspreme  Ootrrt  of  New  Jersey.    June  10, 1901.) 

MECHANIC'S  LIBN-FILINQ  CONTRACT. 
A  paper  writinK,  purporting  to  be  a  build- 
ing contract,  filed  with  the  conaty  clerk,  stated 
the  price  of  the  building  as  $5,100.  'i^e  real 
price  agreed  on  by  the  contracting  parties  was 
$4,100.  Held,  that  the  filing  of  such  paper 
writing  did  not,  under  the  mechanic's  lien  law 
(P.  Li  1898,  p.  538),  operate  to  make  the  bnild- 
iQg  and  its  curtilage  liable  to  the  comtractar 
alone  for  work  done  or  materials  furnished  in 
pursuance  of  the  real  contract. 
(Syllabus  by  the  Court) 

Error  to  circuit  court,  Essex  county. 

Action  by  tbe  Murphey-Hardy  Lumber 
Company  against  Harr^  J.  Nicholas  and 
Susan  A.  Van  Syckle.  Judgment  for  defend- 
ants.   Plaintiff  brings  error.    Eeveraed. 

The  plaintiff  brought  suit  In  the  circuit 
court  of  the  county  of  Essex,  and  in  his 
declaration  averred  that  the  debt  sued  for, 
contracted  by  the  defendant  Harry  J.  Nichol- 
as, was,  by  virtue  of  "An  act  to  seeure  tio 
mechanics  and  others  payment  for  thelt 
labor  and  materials  in  meeting  any  building" 
(Revision  1898),  approved  June  14,  1898  (P. 
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li.  p.  538),  8  lien  upon  a  dwelling  house,  and 
curtilage  therein  described  of  Susan  Van 
Syckle,  owner.  The  builder  did  not  defend. 
Tbe  owner  filed  pleas— First,  that  the  builder 
^id  not  undertake  or  promise  as  complained; 
-and,  second,  that  her  house  and  lands  de- 
scribed In  said  declaration  were  not  liable 
to  the  supposed  debt  The  cause  came  on 
for  trial  upon  these  Issues.  A  proper  lien 
claim,  duly  filed,  was  ofTered  in  evidence. 
A  debt  of  1290.63,  as  sued  for,  was  proved, 
-and,  for  the  purposes  of  the  suit,  it  was  ad- 
mitted that  said  debt  was  for  materials  fur- 
nished by  the  plaintiff  for  that  house  and 
-used  therein.  The  builder  was  called  as  a 
witness  for  the  plaintiff,  and  testified  that 
he  had  erected  the  building  in  question  under 
A  contract  with  the  owner,  the  terms  of 
which  were  not  stated.  On  cross-ezamlna- 
tion  he  testified  that  the  building  was  erect- 
«d  in  accordance  with  the  specifications  an- 
nexed to  a  paper  writing  purporting  to  be  a 
contract  between  himself  and  said  owner  to 
«rect  such  a  building  for  $5,100.  On  the 
plaintiff  resting  Its  case,  a  motion  to  non- 
suit was  denied,  and  the  defendant  then 
proved  the  execution  of  the  paper  writing 
referred  to,  and  offered  the  same  in  evidence, 
and  also  proved  that  said  paper  writing  was 
filed  with  the  clerk  of  Essex  county  before 
the  famishing  of  snch  materials,  and  then 
rested  her  defense.  In  rebuttal,  the  court 
entertained  the  following  offer  in  behalf  of 
the  plaintiff;  "Mr.  Guild:  I  offer  to  prove 
that  the  real  contract  between  these'  parties 
was  for  the  erection  of  a  house  to  cost 
$4,100.  I  also  offer  to  prove  that  Thomas 
A.  Murphey,  president  of  the  plaintiff  com- 
pany, examined  the  contract  on  file,  and, 
finding  that  it  called  for  a  house  to  cost 
f5,100,  he  sold  and  delivered  to  Nicholas  the 
materials  set  out  In  the  lien  claim  in  this 
suit  for  the  erection  of  this  house.  I  also 
«ff er  to  show  that  at  $5,100  there  would  have 
been  a  profit  to  the  builder  putting  up  this 
building,  but  that  at  $4,100  there  would  not 
have  been,  and  that  It  was  the  fact  that 
tbe  contract  stated  that  $5,100  was  to  be 
paid  that  Induced  the  plaintiff  company  to 
part  with  its  material.  I  also  offer  evidence 
going  to  show  that  the  bid  submitted  by 
Nicholas  for  the  erection  of  this  house  was 
$4,100."  The  court  excluded  the  evidence, 
and  directed  a  verdict  In  favor  of  the  de- 
fendant. Upon  exceptions  sealed  to  these 
rulings,  tbe  present  writ  of  error,  brought 
upon  the  consequent  Judgment,  was  argued. 
Argued  February  term,  1901,  before  DE- 
PtJE,  C.  J.,  and  DIXON,  COLLINS,  and 
HENDRICKSON,   JJ. 

Frederick  P.  Guild,  for  plaintiff  In  error. 
Blwood  C.  Harris,  for  defendants  in  error. 

COLLINS,  J.  (after  stating  the  facts). 
The  pertinent  provisions  of  the  mechanic's 
Uen  law  above  cited  are  as  follows: 

"Sec.  1.  Kvery  building  hereafter  erected  or 


built  within  this  state,  shall  be  liable  for  tbe 
payment  of  any  debt  contracted  and  owing  to 
any  person  for  labor  performed  or  materials 
furnished  for  the  erection  and  construction 
thereof,  which  debt  shall  be  a  lien  on  such 
building,  and  on  the  land  whereon  it  stands, 
including  the  lot  or  curtilage  where<Hi  the 
same  is  erected. 

"Sec.  2.  Whenever  any  building  shall  be 
erected  in  whole  or  in  part  by  contract  in 
writing,  such  building  and  tbe  land  whereon 
it  stands  shall  be  liable  to  the  contractor 
alone  for  work  done  or  materials  furnished 
in  pursuance  of  such  contract:  provided,  said 
contract,  or  a  duplicate  thereof,  together 
with  the  specifications  accompanying  the 
same,  or  a  copy  or  copies  thereof,  be  filed  In 
the  office  of  the  clerk  of  the  connty  in 
which  such  building  is  situate  before  such 
work  done  or  materials  furnished. 

"Sec.  8.  Whenever  any  master  workman  or 
contractor  shall,  upon  demand,  refuse  to  pay 
any  person,  who  may  have  furnished  ma- 
terials used  in  the  erection  of  any  such 
house  or  other  bnllding,  or  any  Journeyman 
or  laborer  employed  by  him  In  the  erecting 
or  constructing  any  building,  the  money  or 
wages  due  to  blm,  It  shall  be  the  duty  of 
such  Journeyman  or  laborer  or  material  man 
to  give  notice  in  writing  to  the  owner  or 
owners  of  such  building  of  such  refusal,  and 
of  the  amount  due  to  him  or  them  and  so 
demanded,  and  the  owner  or  owners  of  such 
building  shall  thereupon  be  authorized  to 
retain  the  amount  so  due  and  claimed  by  any 
such  Journeyman,  laborer  or  material  man 
out  of  the  amount  owing  by  hiiji  or  them 
on  the  contract,  or  that  may  thereafter  be- 
come due  from  him  or  them,  on  such  c(mi- 
tract  for  labor  or  materials  used  In  the  erec- 
tion of  such  building,  giving  tbe  master 
workman  or<  contractor  written  notice  of 
snch  notice  and  demand;  and  if  the  same 
be  not  paid  or  settled  by  said  master  work- 
man or  contractor,  snch  owner  or  owners, 
on  being  satisfied  of  the  correctness  of  said 
demand,  shall  pay  the  same,  and  the  re- 
ceipt of  such  Journeyman,  laborer  or  ma- 
terial man  for  tbe  same  shall  entitle  sucli 
owner  or  owners  to  an  allowance  therefor 
in  the  settlement  of  accounts  between  him 
and  such  master  workman  or  contractor,  or 
his  representatives  or  assigns,  as  so  mucb 
paid   on  account" 

"Sec.  5.  If  the  owner  or  owners  of  any 
building  or  other  property  which,  by  this 
act,  is  made  the  subject  of  liens  for  or  to- 
ward the  construction,  altering,  repair  or  Im- 
provement of  which  labor  or  services  have ' 
been  performed  or  materials  furnished  by 
contract,  duly  filed,  shall,  for  tbe  purpose  of 
avoiding  the  provisions  of  this  act.  or  in  ad- 
vance of  tbe  terms  of  such  contract,  pay 
any  money  or  other  valuable  thing  on  such 
contract,  and  the  amount  still  due  to  the 
contractor,  after  such  payment  has  been 
made,  shall  be  InsufiSclent  to  satisfy  the  no- 
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tices  serred  In  conformity  wltb  the  pro- 
visions of  tbia  act,  snch  owner  or  owners 
sball  be  liable  in  the  same  manner  a*  if  no 
payment  had  been  made." 

The  normal  effect  of  this  legislation  is  to 
subject  lands  upon  which  a  building  Is  erect- 
ed, by  authority  of  the  owner,  to  a  lien  In 
favor  of  any  one  who  furnishes  labor  or  ma- 
terials therefor.  To  limit  this  efTect,  strict 
compliance  with  the  proviso  of  the  second 
section  of  the  act  Is  essential.  The  real  con- 
tract between  the  parties  must  t>e  in  writing, 
and -that  or  a  duplicate  must  be  filed.  The 
filing  of  a  supposititious  contract  will  not  suf- 
fice. The  argument  is  without  merit  that 
the  only  purpose  of  the  requirement  Is  to 
advise  those  interested  that  a  contract  ex- 
ists. If  this  were  all  that  was  Intended  by 
the  legislature,  a  simple  statement  to  that 
effect  would  have  been  prescribed.  As  the 
law  was  originally  framed  (P.  L.  1853,  p. 
437;  Revision,  p.  6C8),  the  words,  "together 
with  the  specifications  accompanying  the 
same,"  now  in  section  2,  above  quoted,  did 
not  appear;  and  soon  after  its  enactment 
It  was  judicially  held,  or,  as  some  have 
thought,  legislated,  that,  where  the  contract- 
or was  to  do  all  the  work  and  furnish  all  the 
materlahs  for  a  building,  it  was  not  neces- 
sary to  file  annexed  specifications,  although 
referred  to  In  the  contract,  and  thus  made  a 
part  of  it  Babbitt  v.  Condon,  27  N.  J.  Law, 
15i;  Budd  V.  Lucky,  28  N.  J.  Law,  484,  fol- 
lowed in  later  years  because  of  the  doctrine 
of  stare  decisis.  The  present  form  of  the 
statute  evinces  a  legislative  Intent  that  the 
document  filed  shall  show  the  complete  con- 
tract It  had  been  previously  held  that, 
where  the  contract  was  partial  only,  the  fil- 
ing of  the  specifications  could  not  be  dis- 
pensed with.  Ayres  v.  Kevere,  25  X.  J.  Law, 
474.  I  doubt  if  Chief  Justice  Green,  who 
read  the  opinion  in  the  case  last  cited,  would 
have  concurred  In  the  view  that  they  could 
ever  be  dispensed  with,  when  made  a  part 
of  the  contract  He  sat  in-  Babbitt  v.  Con- 
don, but  did  not  find  It  necessary  to  concur 
in  the  views  expressed  for  the  court  by  Judge 
Haines  on  that  subject.  His  concurrence  in 
the  advice  to  the  circuit  court  given  upon 
that  occasion  was  based  on  another  groimd. 
He  said  in  Ayres  t.  Revere:  "A  contract 
may  perhaps  be  so  drawn  that  the  specifica- 
tions shall  form  no  necessary  part  of  the 
contract  within  the  purview  of  this  act 
Ihey  may  constitute  no  essential  part  of  the 
contract  as  between  the  owner  and  lien- 
holder;  bnt  the  contract  In  the  present  case 
In  express  terms  declares  that  the  specifica- 
tions and  plans  signed  by  the  parties  shall 
be  made  and  considered  to  be  a  part  of  the 
agreement;"  and  In  such  a  case  he  held  their 
fllhig  essential.  "While,  as  said  In  this  case, 
no  liberality  of  construction  of  the  lien  law 
will  be  indulged,  it  la  also  true,  as  remarked 
49A.-28 


by  Vice  Chancellor  Van  Fleet  in  Dalrymple 
T.  Ramsey.  46  N.  J.  Eq.  494,  496,  18  Atl.  106, 
that  the  courts  can  neither  enlarge  nor  les- 
sen Its  requirements. 

No  one  will  contend  that  In  a  case  where 
specifications  must  be  filed  any  other  than 
the  true  ones  will  satisfy  the  act  It  may 
possibly  be  that  the  contract  need  not  state 
the  consideration  passing  from  the  owner  or 
to  the  builder,  but,  if  It  professes  to  do  so, 
It  must  truly  state  it  The  chief  Justice  said 
in  Ayres  v.  Revere:  "The  beneficial  design  of 
the  act  must  have  been  to  enable  parties 
interested  before  the  work  was  done  or  ma- 
terials furnished  to  ascertain  whether  they 
must  look  to  the  responsibility  of  the  builder, 
or  may  rely  upon  the  security  of  the  building 
Itself."  The  filing  of  a  contract  does  not 
preclude  a  lien  for  work  and  materials  out- 
side the  contract  Willetts  v.  Earl,  53  N.  J. 
Law,  270,  21  Atl.  327.  This  case  was  re- 
versed upon  error,  but  this  doctrine  was  not 
disavowed.  Earle  t.  Willets,  56  N.  J.  Law, 
834,  29  Atl.  198. 

In  case,  therefore,  of  a  contract  for  an 
entire  building,  where,  under  the  former  law, 
no  specifications  were  filed,  the  persons  in- 
terested would  have  to  inquire  of  the  owner 
their  nature  and  extent  In  a  case  where  the 
contract  price  is  not  stated,  information 
must  be  sought  on  that  subject  but  where 
the  price  Is  stated,  reliance  may  safely  be 
placed  upon  it,  and  there  Is  Just  reason  that 
this  should  be  so.  If  the  contract  be  duly 
filed,  a  subcontractor  or  material  man, 
though  thereby  precluded  from  his  lien  on 
the  building  and  land,  may  nevertheless  ac- 
quire an  Inchoate  lien  upon  the  contract 
price,  and.  In  determining  whether  or  not  to 
give  credit  to  the  builder,  such  price  becomes 
important  to  him.  SUngerland  v.  Blnns,  66 
N.  J.  Eq.  413.  39  Aa  712. 

It  is  argued  that  because,  as  was  decided 
in  Smith  T.  Dodge  &  Bliss  Co.  (N.  J.  Err.  A; 
App.)  44  Atl.  639,  a  secret  arrangement  be- 
tween owner  and  builder  variant  from  the 
filed  contract  will  not  defeat  a  claim  under 
section  3  of  the  act,  therefore  the  plaintiff's 
remedy  In  the  present  case  Is  under  that  sec- 
tion. Doubtless,  resort  might  have  been  had 
to  that  section,— perhaps  it  may  be  so  in  any 
case,— but  that  remedy  is  not  inconsistent 
with  the  lien  given  by  section  1.  Because 
the  owner  would  be  estopped  from  denying 
the  truth  of  the  filed  contract  Is  no  reason 
that  the  lien  claimant  should  not  be  allowed 
to  prove  its  falsity.  If  the  evidence  excluded 
in  this  case  had  been  admitted.  It  would 
have  tended  to  prove  that  the  materials  fur- 
nished by  the  plaintiff  to  the  builder  were  not 
embraced  In  a  contract  in  writing  with  the 
owner,  duly  filed  with  the  county  clerk,  and 
therefore  a  lien  might  have  been  established. 
The  Judgment  of  the  circuit  court  is  re- 
versed. 
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TUTTLB  et  nx.  t.  ATLANTIC  OITr  R.  OO. 
(Oourt  of  Errors  and  Appeals  of  New  Jersey. 
June  17,  1901.) 
NEOLIOENCB— BVIDBNOEJ— DAMAQSa 

1.  A  woman,  seeing  a  car,  which  had  been 
derailed  while  a  flying  drill  was  being  made, 
coming  out  of  the  limits  of  a  freight  yard  and 
across  a  public  street  at,  great  speed  towards 
the  place  where  she  was  standing,  la  fright 
ran  for  safety,  and  fell,  injuring  herself.  Held, 
that  she  was  entitled  to  recover  damages  for 
■nch  injnry. 

2.  Where  one,  by  negligence,  puts  another 
nnder  a  reasonable  apprehension  of  personal 
physical  Injury,  and,  in  a  reasonable  effort  to 
escape,  the  latter  sustains  physical  injurr,  a 
right  of  action  arises  to  recover  for  the  physi- 
cal injury  and  the  mental  disorder  naturally 
Inddent  to  its  occurrence. 

(SyUabna  by  the  Court.) 

Error  to  supreme  court. 

Action  by  Samnd  B.  Tuttle  and  wife 
against  the  Atlantic  City  Railroad  Company. 
Judgment  for  plalnUffs.  Defendant  brings 
error.    Affirmed. 

J.  Wlllard  Morgfin  and  Charles  T.  D.  Jo- 
Ilne,  for  plaintiff  In  error.  Henry  S.  Scot^I 
and  William  T.  Boyle,  for  defendants  in  er- 
ror. 

VROOM,  J.  The  writ  of  error  In  this 
cause  brings  ap  the  record  of  a  suit  brought 
In  the  supreme  court  and  tried  at  the  Cam- 
den circuit  court  The  defendant,  the  At- 
lantic City  Railroad  Company,  maintained  a 
freight  yard  on  the  south  side  of  Mechanic 
street  In  the  city  of  Camden;  and  on  the 
2fith  day  of  September,  1896,  while  a  flying 
drill  was  b^ng  made,  one  of  the  cars  was 
derailed,  and  dashed  across  Mechanic  street 
over  two  curbstones  and  two  trolley  tracM> 
and  broke  through  the  front  of  the  house  op- 
posite No.  293,  belonging  to  a  Mrs.  Breunan. 
At  the  time  of  the  accident,  Mrs.  Tuttle,  one 
of  the  plaintiffs,  was  on  the  sidewalk  near 
the  Brennan  house,  and,  looking,  she  saw  the 
car  coming  across  the  street  at  full  speecf. 
Becoming  frightened  at  the  noise,  she  start- 
ed to  run,  and,  when  three  or  four  doors  be- 
low, tell,  and  injured  her  left  knee.  At  the 
close  of  the  plaintiffs'  case  a  motion  for  a 
nonsuit  was  made  on  the  part  of  the  defena- 
ant  upon  the  ground  that  if  any  negligent 
conduct  had  been  proved  on  the  part  of  the 
defendant  by  reason  of  this  car  having  got- 
ten away  from  where  it  belonged,  the  plain- 
tiff was  guilty  of  contributory  negligence  in 
going  away  from  a  place  of  safety  to  a 
place  of  Insecurity;  that  she  was  at  a  safe 
distance  from  the  car,  and  there  was  no  oc- 
casion for  her  to  remove  from  it  The  tes- 
timony, however,  of  the  plaintiff  was  that 
she  was  In  front  of  Mrs.  Brennan's  door,  or 
had  just  passed  it  when  she  saw  the  car 
coming  over;  and  it  was  further  disclosed 
by  the  testimony  that  this  car,  in  coming 
across  the  street  was  not  running  on  any 
track.  Is  it  rea,sonabIe,  even,  to  suppose 
^hat  the  plaintiff  could  have  had  any  means 


of  knowing  the  dlreqtfon  tba  eu  would  take? 
She  was  rightfully  qp  the  stre«t,  and  the  un- 
usual sight-  of  a  car  crashing  across  the 
street  at  full  speed  preclt^ded  any  possibility 
of  reiPe/ctloQ  as  to  fhie  best  thing  to  do.  Act- 
ing under  the  impulse  of  fear,  she  ran,  and. 
just  as  the  car  crashed  Into  the  Brennan 
house,  she  fell.  The  motion  to  nonsuit  was 
denied,  and  the  trial  resulted  in  a  verdict  for 
the  plaintiffs.  The  real  question  in  issue  In 
the  CBse  and  to  be  determined  by  the  jury 
was  whether  th^  plaintiff  Mrs.  Tuttle.  see- 
ing the  car  apprpacit^ng  at  great  speed  across 
this  street,  was  justified  in  running  to  es- 
cape from  w,ha.t  she  supposed  was  an  Im- 
minent daMger-  in  thf  case  of  Stokes  v.  Sial- 
to^vtaU,  19  F^  1^,  VOi  L.  Bd.  116^  which 
was  an  acMon  brcvjgjbt  to  racover  damages 
sustained  by  the  wife  of  th^  plaintiff  by  the 
upsetting  of  a  at^ge.  coach  in  which  she 
was  a  pas^^ng^r,  the  Question  was  whether 
the  8tM>e  was  vpset  by  the  negllgeixce  of  the 
driver  or  by  the  act  of  the  plaintiff  and 
Us  wife  in  rashly  and  improperly  springlr.g 
from  it.  The  cowt  held  that:  "If  the  want 
of  propcx  8klU  or  carp  of  tb»  driver  placed 
the  ps^aen^ers  li;  a  st^te  of  peril,  and  tbey 
had  at  that  time  a  reasonable  ground  for 
s^pposinf  that  the  stage  wpuld  upset,  or 
thft  thfi  driver  was  incapahjb$  of  managing 
his  horses,  the  plaintiff  was  entitled  to  recov- 
er, aithpugh  thQ  jyjry  may  believe  from  the 
position  in  whicl)  the  stage  was  placed  from 
tkft  negMgence  of  the  driver  the  attempt  of 
th^e  plaintiff  aqd  his  wife  to  escape  may 
have  Increapefl  the  peril,  or  even  caused  the 
stage  to  upset  and  aithpugh  they  also  And 
that  the  plaintiff  aqd  his  wife  would  prob- 
ably have  sustained  little  or  no  injury  if 
they  had  remained  In  the  stage."  And  in 
the  case  of  Jones  t.  Boyce,  1  Starkle,  482, 
which  W4.S  an  action  against  a  coach  pro- 
prletpr.for  sp  n^ligently  conducting  the 
GOACb  that  the  pliilntiff,  an  outside  passen- 
ger* was  obliged,  to  ^^mP  off  the  coach,  in 
co^eqyei^pe  of  which  hi0  leg  was  broken. 
Lord.  JBUenhprough  held:  "To  enable  the 
Plaintiff  to  SHstaln  t))p  actlpp,  it  is  not  neces- 
sary th^t  he  sltQuld  have  been  thrown  off 
the  co^ch.  It  is  sufficient  If  he  was  placed 
by  the  misconduct  of  the  defendant  in  such 
a  sitnatioq  as  obliged  him  to  adopt  the  al- 
ternative of  a  d^ngpcqi^B  letfp.  or  to  remain 
at  a  certain  perlL  Oq  the  other  hand.  If  the 
plaintiff's  act  resulted  from  a  rash  appre- 
hension of  d^ger,  which  did  not  exist,  and 
the  injury  he  sustai^ieid  is  to  l>e  attributed  to 
rashness  ^nd  Impfudence,  be  is  not  entitled 
to  rec«yer."  The  dpptrine  Is  cgpclaely  stat- 
ed in  1  Shear.  &  B.  Nt^g.  g  89:  "If  one  is 
pfaced.  by  the  negfig^ce  of  another.  In  such 
a  po^iUo.^  that  be  is  compelled  to  choose  in- 
stantly., in  thp  face  of  grave  and  apparent 
peril,  betweeif  two  ha^rds,  and  he  makes 
such  a  choice  a^  ^  Per^oq  of  ordinary  pru- 
dence placed  In  such  a  position  might  make, 
the  fact  that.  If  he  had  chosen  the  other 
hazard,  he  would  have  escaped  Injury,  la  of 
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no  Importance."  The  contention  ot  the  d»- 
fendant  company  waa  that  the  plaintiff  was: 
In  a  safe  place,  and  that,  while  It  waa  trne 
that  the  sight  of  -  a  car  coming  as  this  one 
did  was  unusual,  still  that  there  was  noth- 
ing attendant  upon  It  which  should  lead 
one  In  a  safe  position  precipitately  to  leave 
it.  The  counsel  for  the  defendant  at  the  trial 
requested  the  judge  to  charge  that,  "If  th* 
Jury  believe  that  Mrs.  Tuttle  was  at  a  safe 
location  before  the  Injury  complained  of,  and 
waa  afterwards  Injured  by  removing  from 
audi  safe  place,  she  cannot  recover;  bnt 
this  matter  was  correctly  disposed  of  in  the 
charge  that  'safe  place'  Is  a  term  which  is 
not  easy  to  define.  To  charge  that  in  this 
case  she  was  in  a  safe  place'  would  be  to 
charge  that  the  circumstances  which  brought 
about  this  fright  and  terror  under  which 
she  seems  to  have  acted  were  not  sufficient 
to  warrant  her  in  removing  from  that  spot, 
and  seeking  another,  which.  In  her  judg- 
ment—and perhaps  a  mistaken  judgment,— 
she  might  have  deemed  safer.  There  is 
hardly  enough  evidence  in  this  case  to  know 
whether  it  waa  exactly  safe  where  she  stood. 
It  turned  out  afterwards  to  have  been  • 
Mfe  placew  But  who  could  tell  beforehand 
how  many  splinters  from  this  car  would 
fly  In  all  directions,  how  many  cobblestones 
or  other  things  would  fly  around?  Ton  uo 
not  know,  when  you  see  a  car  coming,  jnst 
what  the  end  will  be,  and  would  naturally 
seek,  possibly,  a  safer  place  than  you  tnlnk 
yon  occupy,  althoagh,  after  it  is  aU  over, 
yon  may  find  that  where  yon  stood  was  a 
safe  place."  This  is  not  a  case  Involving  the 
question  whether  an  action  can  be  sustained 
for  mental  anguish  or  injury  unaccompanied 
by  Injury  to  the  person.  That  this  would  not 
afford  a  ground  of  action  is  well  settled. 
In  Canning  v.  Inhabitants  of  WUllamstown, 
1  Gush.  4IU,  it  was  held  that  there  conld 
be  no  recovery  for  risk  and  peril  which  caus- 
ed frlglit  and  mental  suffering,  but  those  ele- 
ments could  be  considered  when  there  was 
bodily  injury,  however  slight.  And  in  Oom- 
mlaslonnv  r.  Ooultas,  13  App.  Oas.  222, 
where,  by  a  negligent  act  of  the  defendant, 
a  coUision  with  a  railway  train  at  a  local 
croaalng  became  imminent,  but  actual  colli- 
■Ion  waa  avoided,  nervous  shock  or  mental 
Injury,  caused  by  fright  at  the  occurrence, 
was  held  to  be  too  remote  a  consequence  of 
the  defendant's  act  to  be  a  ground  of  dam- 
age Mr.  Justice  Onmmere,  In  Ward  v.  Rail- 
road Co.  (S.  J.  Sup.)  47  Atl.  sei,  clearly 
states  the  rule  when  he  says,  "It  seems  to 
be  universally  conceded  that  mere  fright, 
from  which  no  physical  suffering  results,  af- 
fords no  ground  for  action;"  and  he  subse- 
quently holds  chat,  "Where  personal  Injury, 
aa  well  as  fright,  is  produced  by  the  wrong- 
ful act,  the  rule  is  entirely  settled  that  the 
Jury  la  entitled,  In  fixing  the  damages,  to  con- 
atdo*  the  mental  agitation  as  well  as  the 
physical  injury."  This  harmonizes  with  the 
teeUkaa  la  Traction  Co.  t.  Lambertson,  69 


N.  J.  Law,  297,  80  AtL  100,  and  Buchanan 
T.  Railroad  Co.,  S2  N.  J.  Law.  286,  19  Atl. 
VUt.  It  is  not  perceived  that  the  question  of 
recovery  for  peril  causing  mere  fright  unac- 
companied by  physical  suffering  is  in  the  re- 
motest sense  presented  in  this  case.  The  In- 
Jury  sustained  by  the  plaintiff,  and  for  which 
recovery  is  sought,  waa  not  the  result  of 
fright,  but  was  due  to  the  falling  down  of 
the  plaintiff  and  the  Injury  to  her  knee.  She 
was  placed  in  peril  by  the  negligent  act  of 
the  defendant,  snd  In  her  effort  to  escape 
from  danger  she  fell,  and  was  lajnred.  Does 
it  require  any  stretch  of  Imagination  to  be- 
lieve that  every  one  In  the  neighborhood 
of  this  derailed  car  was  frightened?  And 
it  would  be  extraordinary,  Indeed,  if  they  at- 
tempted to  escape,  and  were  injured,  that 
they  should  be  without  remedy,  I  think 
the  point  decided  in  Buchanan  v.  Railroad 
CX).  governs  this  case.  There  a  woman  was 
lawfully  on  the  railroad  platform  of  the 
defendant  A  piece  of  timber  projected  from 
one  of  the  cars  of  a  train  so  as  to  reach  the- 
platform,  and,  in  order  to  avoid  being  struck, 
she  was  obliged  to  throw  herself  upon  the 
platform.  By  reason  of  the  shock  to  iter 
nervous  system,  her  health  waa  serioasly 
Impaired.  A  verdict  in  her  favor  was  sus- 
tained by  the  supreme  court  Beasley,  C.  J., 
saying:  "The  suit  was  not  on  the  single 
ground  that  the  plaintiff  had  be^i  frightened. 
There  was  a  basis  for  the  action  in  the  care- 
lessness of  the  company  wbdch  coBifelled 
the  plaintiff  to  throw  herself  upoa  the  plat- 
form, as  such  carelessness  leading  to  that 
result  was  per  se  actionable;  The  fright  was 
an  Incident  to  such  cause  of  action,  and  a 
mere  aggravation  of  the  tort."  See,  aimo  Van- 
denburgh  v.  Truax,  4  Denlo,  4&t,  47  Am. 
Dec.  268.  In  the  case  under  consideration 
the  negligence  of  the  defendant  la  permit- 
ting the  derailing  and  escape  of  the  car 
is  too  plain  for  argnmcnt,  and  it  was  such 
negligence  as  caused  the  plaintiff  in  terror  to 
attempt  to  escape  the  peril  by  running,  and 
in  so  doing  she  feU,  aad  was  injuredj  The 
true  rule  governing  cases  of  thte  character 
may  be  stated  as  follows:  That  if  a  defend- 
ant, by  negligence,  pnts  the  plaintiff  under 
a  reasonable  apprehension  of  personal  phys- 
ical injury,  and  plaintiff,  in  a  reaacuiabla  ef- 
fort to  escape,  sustains  physical  Injury,  a 
right  of  action  arises  to  recover  for  the  phys- 
ical injury  and  the  mental  disorder  natural- 
ly incident  to  its  occurrence.  The  case  be- 
low was  properly  s^Amltted  to  the  Jury,  and 
the  Judgment  below  should  be  affirmed. 


00WB3N  V.  BLOOMBERG. 

(Sopteme  Court  of  New  Jersey.    June  10; 

1901.) 

SALE— RBSCIS8I0M    FOR    S^tAlTD— RETURN    OF 

NOTES-EVIDBNCB— RBPLKVIN— BOND. 

1.  If  a   person   has,   through   fraud,   bought 

goods  on  credit,  giving  only  his  notes  for  tho 

price,  and  then  has  transferred  the  goods  to  a 
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third  party,  it  18  not  necessary  for  the  Tendor, 
In  attempting  to  rescind  the  sale  on  acconnt  of 
the  fraud,  to  tender  a  return  of  the  notes  I>e- 
fore  bringing  trover  or  replevin  against  the 
transferee,  provided  the  vendor  holds  the  notes 
when  he  attempts  to  rescind,  and  produces 
them  in  conrt  at  the  trial  for  cancellation. 

2.  A  copy  of  a  report  in  the  txioks  of  Dan's 
Commercial  Agency  is  not  competent  evidence 
of  the  statements  on  which  the  report  was 
based. 

3.  If  the  defendant  in  replevin  give  bond,  un- 
der section  10  of  the  replevin  act,  to  retain 
possession  of  the  goods,  and  the  plaintiff  re- 
cover in  the  suit,  the  jury  can  award  Iilm  only 
the  value  of  the  goods  so  replevied  and  dam- 
ages, not  the  value  of  all  the  goods  described 
in  the  writ 

(Syllabus  by  the  Court) 

Error  to  circuit  court,  Hudson  county. 

Action  by  George  Cowen  against  Samuel 
Bloomberg.  Judgment  tor  plaintiff.  Defend- 
ant brings  error.    Reversed. 

Argued  February  term,  1901,  before  DB- 
PDB,  C.  J.,  and  COLLINS,  HBNDRICKSON. 
and  DIXON,  JJ. 

Elgin  L.  McBumey,  for  plaintiff  In  error. 
James  F.  Mlntum,  for  defendant  In  error. 

DIXON,  J.  On  November  10,  1898,  the 
plaintiff  sold  and  delivered  to  Jacob  Casper 
a  lot,  of  glass,  receiving  therefor  three  promis- 
sory notes  made  by  Casper,  payable  "24  after 
date,"  two  months  after  date,  and  three 
months  after  date.  On  December  10,  1888, 
the  glass,  or  part  of  it,  was  levied  upon  by 
the  sheriff  of  Hudson  county  by  virtue  of  an 
execution  against  Casper  In  favor  of  the  de- 
fendant; and  on  December  20,  1898,  the  sher- 
iff s<dd  it  to  the  defendant.  On  the  next 
day  the  plaintiff  served  on  Casper  and  the 
defendant  notice  that  he  rescinded  the  sale 
of  November  10th  because  It  had  been  In- 
duced by  Casper's  fraud,  and  therefore  he 
demanded  return  of  the  glass.  This  demand 
not  being  complied  with,  the  plaintiff  early  in 
January,  1899,  brought  an  action  of  replevin 
for  the  goods;  and  the  defendant  having 
given  bond  to  retain  possession,  under  sec- 
tion 10  of  the  replevin  act.  the  plaintiff  ob- 
tained Judgment  for  the  value  of  all  the  goods 
that  be  had  sold  to  Casper,  and  interest. 
The  defendant  thereupon  sued  out  this  writ 
of  error. 

One  assignment  of  errw  goes  to  the  root 
of  the  action,  viz.  that  the  failure  of  the  plain- 
tiff to  tender  the  retmm  of  the  notes  thwart- 
ed his  attempt  to  rescind  the  sale.  On  this 
ground  a  nonsuit  was  asked  and  refused,  and 
an  exception  taken.  The  general  rule  un- 
doubtedly is  that,  when  a  person  defrauded 
in  a  bargain  means  to  rescind  the  contract, 
he  cannot  effect  the  rescission  so  long  as  he 
declines  to  surrender  anything  received  under 
the  contract  which  he  might  return,  and  the 
withholding  of  which  might  be  injurloas  to 
the  other  party.  Byard  ▼.  Holmes,  33  N.  J. 
Law,  119;  Pidcock  v.  Swift,  51  N.  J.  Eq. 
405,  27  Atl.  470;  Id.,  53  N.  J.  Eq.  238.  34 
Atl  1135.  But  m  Stevens  v.  Austin,  1  Mete. 
(Mass.)  557,  it  was  held  that  such  a  tender 


waa  not  neceasaiy  aa  a  condition  precedent 
to  a  suit  based  on  the  rescission  of  a  c<mi-  ' 
tract,  when  the  defendant  in  the  suit  was  not 
the  person  to  whom  tender  ought  to  be  made; 
and  in  several  jurisdictions  the  courts  have 
decided  that,  if  the  vendor  In  a  sale  has  re- 
ceived only  the  promissory  notes  of  the  ven- 
dee, he  may  rescind  the  sale  and  bring  trover 
or  replevin  for  the  goods  sold,  without  ten- 
dering return  of  the  notes,  provided  he  still 
holds  the  notes,  and  produces  them  ready  for 
cancellation  at  the  trial.  Thurston  v.  Blan- 
chard,  22  Pick.  18,  33  Am.  Dec.  700;  Nichols 
V.  Michael.  23  N.  Y.  264,  80  Am.  Dec.  259; 
CoghUl  V.  Boring,  15  GaL  213.  This  doctrine, 
however,  does  not  alwayr?  meet  with  Judicial 
acquiescence.  Doane  v.  Lockwood,  115  lU. 
490,  4  N.  B.  500;  Thompson  v.  Peck,  115  Ind. 
512,  18  N.  E.  16,  1  L.  R.  A.  201.  In  the 
present  case  the  evidence  left  It  uncertain 
whether  the  pialntlft  held  the  notes  when 
he  gave  notice  to  rescind,  but  be  offered  them 
at  the  trial  for  cancellation.  On  this  ground, 
we  think  the  motion  to  nonsuit  was  rightly 
overruled.  If  a  vendor  attempting  to  rescind 
the  sale  holds  the  vendee's  notes  tor  the 
price,  he  should  not  be  required  to  surrender 
the  notes  unless  he  can  surely  effect  the  re- 
scission. If  the  vendee  still  has  titie  to  the 
goods,  his  acceptance  of  the  notes  tendered 
for  the  purpose  of  rescission  will  perfect  the 
revesting  of  title  in  the  vendor.  But  If  the 
vendee  has  transferred  the  titie  to  a  third 
person,  the  vendee's  acceptance  of  the  notes 
may  not  have  that  effect  It  may  still  re- 
main for  the  vendor  to  prove  a  right  to  re- 
scind against  the  transferee.  In  such  cases 
It  does  not  seem  Just  to  require  the  vendor 
to  surrender  the  notes  while  his  titie  to  the 
goods  is  In  dispute.  On  the  other  hand,  his 
retention  of  the  notes  can  work  no  injustice; 
for.  If  he  should  negotiate  them  pending 
suit,  that  would,  of  course,  end  his  claim  ol 
title;  and,  if  he  brings  them  Into  court  at 
Uie  trial,  a  surrender  can  be  enforced  as  a 
condition  of  Judgment  In  his  favor.  For 
these  reasons,  we  approve  the  doctrine  above 
stated,  and  therefore  sustain  the  refusal  to 
nonsuit. 

At  the  trial  the  plaintiff,  in  order  to  prove 
the  falsity  of  the  representations  by  which 
Casper  had  induced  him  to  sell  the  goods  on 
credit,  offored  a  copy  of  a  report  which  Dun's 
Commercial  Agency  had  made  on  the  strength 
of  what  Casper -had  on  December  3.  1898, 
stated  verbally  to  one  of  the  agency's  re- 
porters. This  was  objected  to  by  the  de- 
fendant as  Incompetent  but  was  admitted, 
and  exception  taken.  The  reception  of  this 
evidence  was  plainly  erroneous.  Even  If 
Casper's  statements  were  admissible  against 
the  defendant,  they  should  have  been  proved 
by  examining  as  a  witness  the  reporter  to 
whom  they  were  uttered.  The  writing  re- 
ceived was  mere  hearsay. 

Another  exception  was  sealed  to  the  charge 
of  the  court  that,  if  the  Jury  found  for  the 
plaintiff,  they  should  award  him  the  value  of 
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the  goods  purchased  on  November  10th,  and 
Interest.  The  evidence  on  both  sides  Indicated 
that  only  a  portion  of  those  goods  was  In  the 
possession  of  the  defendant  when  the  writ 
of  replevin  was  Issued,  and,  according  to  sec- 
tion 10  of  the  replevin  act,  only  the  valne  of 
snch  portion  and  damages  could  he  awarded 
In  a  verdict  for  the  plaintiff.  For  these  er- 
rors, the  judgment  must  be  reversed,  and  a 
venire  de  novo  Issued. 


LEWIS  V.  LEWIS  et  sL 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
June  17,  1901.) 

WRIT  OF   HRROR—REVIBW— TECHNICAL 
BRRORS. 

1.  A  writ  of  error  in  an  ordinary  action 
brinaa  up  for  review  nothing  but  the  record  of 
the  judgment  and  the  bills  of  exception. 

2.  A  judgment  will  not  be  reversed  for  tech- 
nical defects  In  the  record  which  are  not  noticed 
in  the  brief  or  argument  of  counsel  for  the 
plaintifF  in  error. 

(SyUabna  by  the  Court,) 

Error  to  supreme  court. 

Action  by  William  B.  Lewis  against  Sam- 
uel Ll  Lewis  and  Anna  H.  Noyes.  Judgment 
for  plaintiff.  Defendant  Noyes  brings  error. 
Affirmed. 

Wm.  R.  Wilson,  for  plaintiff  In  error.  P. 
H.  Gllhooly,  for  defendant  in  error. 


DIXON,  J.  The  object  of  this  writ  of 
error  Is  to  reverse  a  Judgment  rendered  by 
the  Union  circuit  court  in  an  ordinary  suit 
upon  a  mechanic's  Hen  claim.  As  the  return 
to  the  writ,  various  matters  are  printed  in 
the  book  submitted  to  the  court,  which  can- 
not legally  be  embraced  in  the  return.  The 
common-law  return  to  the  writ  contains  sim- 
ply a  transcript  of  the  record  from  the  book 
of  Judgments  or  Judgment  roll  (McCourry 
V.  Doremus,  10  N.  J.  Law,  245),  and  by  sec- 
tion 246  of  the  practice  act  the  return  is  also 
to  contain  the  bills  of  exception.  If  there  be 
any.  There  is  no  bill  of  exceptions  in  the 
present  case,  and  consequently  the  record  of 
the  Judgment  Is  the  only  subject  for  con- 
sideration. This  record  is  printed  on  page 
14  of  the  book,  and  is  certainly  defective,  as 
it  falls  to  set  forth  the  substance  of  the 
declaration,  which  is  requisite  both  by  the 
common  law  and  by  our  statute.  Prac.  Act 
1 192.  The  fourth,  eighth,  and  ninth  assign- 
ments of  error  are  sufficient  to  warrant  our 
noticing  this  defect,  and.  If  counsel  for  the 
plaintiff  In  error  had  relied  on  such  defect 
In  his  argument,  it  would  have  required  us 
to  reverse  the  Judgment,  or  to  remit  the 
record  to  the  circuit  court  for  amendment 
or  to  amend  It  here  in  accordance  with  the 
copy  of  the  declaration  contained  In  the 
printed  book.  But  as  counsel  made  no  ref- 
erence to  this  defect  we  are  not  called  up- 
on to  take  any  action  regarding  it  The  oth- 
er assignments  of  error,  complaining  (1)  of 


the  proceedings  at  the  trial,  (2)  of  the  lack 

of  legal  authority  in  the  Judge  who  presided 
at  the  trial  to  hold  a  circuit  court  (8)  of  his 
lack  of  authority  to  amend  a  lien  claim,  (4) 
of  a  variance  between  the  declaration  and 
the  lien  claim,  and  (5)  of  a  variance  be- 
tween the  declaration  and  the  summons,  all 
relate  to  matters  which  do  not,  and  legally 
cannot  appear  on  the  face  of  the  record; 
and,  as  those  matters  are  not  brought  before 
us  by  bills  of  exception  or  other  legal  process, 
the  assignments  are  unavailing.  Association 
V.  Clark,  61  N.  J.  Law,  611,  41  Atl.  1B3.  The 
Judgment  should  be  affirmed,  and  the  record 
remitted  to  the  circuit  court  where  Its  for- 
mal defects  may  be  amended. 


MILLER  V.  RAMBO. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
June  17,  1901.) 

TRESPASS— DAMAOES—BVIDBNCB. 

1.  An  action  to  recover  for  injury  to  plain- 
tifF,  as  owner  of  a  lot  of  land  having  a  dwell- 
ing house  and  outbuildings  thereon,  occasioned 
by  a  disturbance  of  the  soil  of  a  public  street 
on  which  said  lot  abutted,  within  which  street 
plaintiff  had  no  title,  was  tried  on  the  theory 
that  the  damages  to  be  recovered  were  limited 
to  compensatioa  for  the  diminished  conven- 
ience of  the  use  of  the  plaintiff  during  the 
period  between  the  acts  done  Id  the  street  and 
the  commencement  of  the  action.  Beld,  that 
evidence  of  the  cost  of  replacing  a  sewer, 
which  had  afforded  drainage  from  the  dwelling 
house,  and  had  been  removed,  by  a  new  sewer, 
and  evidence  that  the  digring  down  of  the 
street  injariously  affected  ue  appearance  of 
the  dwelling  house,  was  Improperly  admitted. 

2.  Punitive  damages  were  claimed.  The 
case  had  been  tried  before,  and  plaintifT  was  a 
witness  In  bis  own  behalf  on-  botn  trials.  Hav- 
ing testified  at  the  later  trial  to  threats  made 
by  defendant  indicatinf;  ill  will,  he  was  asked 
whether  he  had  so  testified  at  the  former  trial, 
to  which  he  replied  that  he  thought  so.  Beld, 
that  it  was  error  to  exclude  a  question  requir- 
ing hin  to  state  what  he  had  formerly  testified 
on  that  subject. 

(Syllabus  by  the  Court.) 

Error  to  supreme  court. 

Action  by  Edward  O.  Miller  against  John 
Rambo.  Judgment  for  defendant  and  plain- 
tiff brings  error.    Reversed. 

David  J.  Pancoast  for  plaintiff  In  error. 
John  W.  Westcott  for  defendant  In  error. 


MAGIE,  Ch.  The  Judgment  of  the  supreme 
court  brought  up  by  this  writ  of  error  was 
entered  upon  a  verdict  against  the  defendant 
Rambo,  rendered  on  a  trial  In  the  Gloucester 
circuit  of  the  issue  as  to  that  defendant  The 
action  as  originally  brought  was  against  the 
defendant  Rambo  and  the  inhabitants  of  the 
township  of  Greenwich.  Upon  a  previous 
trial  of  the  Issues  as  to  both  defendants,  a 
verdict  in  defendants'  favor  was  directed, 
and  the  Judgment  thereon  was  brought  Into 
this  court  by  writ  of  error.  The  judgment  In 
favor  of  the  township  waa  here  affirmed,  and 
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the  Judgment  in  fftvor  ot  Bambo  wna  nven- 
ed,  the  (4ilal<m  of  tbe  eouit  being  deilvered 
by  Mr.  Justice  CoUIds.  '  Miller  t.  Inhabitants 
of  Greenwldi  Tp.,  62  N.  J.  law,  771,  42  AU. 
735.  A  vealte  de  novo  was  awarded,  and 
tlie  iaaue  between  the  plaintiff  and  tlie  de- 
fendant Bambo  wag  retried,  and  the  rerdict 
In  qnestlon.  was  reBdered  upon  tlie  retrial. 
The  Issue  tried  was  thus  presented  by  the 
pleadin^gs:  The  deciaratian  of  plaintiff  con- 
talned  two  counts.  The  allegations  in  each 
count  wei«  of  trespass  quaro  clauBum  fregit. 
The  dose  described  in  each  count  as  tres- 
passed upon  was  a  lot  of  land  lying  on  the 
corner  of  Main  and  South  Commerce  streets, 
in  the  village  of  Paulaboro,  in  the  county  of 
Gloucester,  and  the  land  immediately  adjoin- 
ing said  lot  up  to  the  middle  of  the  streets 
upon  which  the  land  abutted.  The  injury  al- 
leged to  have  been  inflicted  «pon  plaintiff 
was  the  cutting  down  of  the  land  within 
Sooth  Commerce  street,  and  lowering  the 
grade  thereof,  whereby  a  sewer  running  from 
the  house  of  plaintiff  npon  said  lot  across 
Sonth  Oonuaerce  street  and  through  land  on 
the  opposite  side  thereof  to  a  creek  at  some 
distance,  and  carrying  sewage  from  plalntltrs 
property,  was  torn  tq>  and  destroyed,  and  ac- 
cess to  tiie  lot  in  question  to  and  from  South 
Commerce  street  was  rendered  less  conven- 
ient The  pleas  were  the  general  issue,  and 
several  special  pleas  setting  up  authority  in 
Rambo  to  thus  cut  down  the  land  in  South 
Commerce  street,  either  as  one  of  the  town 
committee  of  the  township  of  Greenwich,  or 
by  authority  given  by  the  corporate  action 
of  said  township.  To  the  special  pleas  the 
plaintiff  Teplled  de  hijnrla.  Issue  was  Joined 
on  the:  plea  of  general,  issue  and  the  replica- 
tions. Upon  the  trial  the  plaintiff  failed  to 
establish  any  title  In  himself  to  the  land  ly- 
ing within  the  boundaries  of  South  Commerce 
street  It  was  conceded  that  his  title  extend- 
ed only  to  the  line  of  that  street  and  that 
the  land  within  the  street  was  In  the  title  Of 
one  Paul,  who  was  the  owner  of  the  land  on 
the  opposite  side  thereof.  The  proof  was  that 
the  sewer  from  plaintiff's  house  was  laid 
across  said  Sonth  Commerce  street,  and 
through  Paul's  property,  by  the  license  of 
Paul.  When  the  first  jTidgment  was  review- 
ed In  this  court,  the  like  facts  were  disclosed 
by  the  bill  of  exceptions,  and  the  question 
was  raised  whether  an  action  In  the  nature 
of  trespass  quare  clausum  fregit  could  be 
maintained  by  the  plaintiff  for  thedisturbance 
of  the  soil  within  South  Commerce  street 
It  was  then  deemed  unnecessary  to  deter-> 
mlae  what  right  plaintiff  had  in  that  street 
by  virtue  of  his  oiwuership  of  property  which 
abutted  thereon.  It  was,  however,  held  that 
under  tte  unrevoked  license  from  Paul  to 
maintain  a  sewer  throngh  land  of  which  Paul 
was  the  owner  he  had  such  possession  there- 
of aa  Justified  an  action  of  that  nature  as 
againat  one  who  injnred  or  destroyed  fhe 
wwer.  Upon  the  retrial,  tiie  learned  trial 
Jndce  followed  Die  doctrine  thus  laM  down  in 


respect  to  the  injury  claimed  to  have  been 
done  to  plaintiff  by  tlie  destruction  of  ttte . 
sewer.  It  was,  however,  further  maintained 
by  the  plaintiff  at  the  trial  that  he  was  injur- 
ed by  defendant's  act  In  bdng  deprived  of 
convenient  access  to  and  from  his  lot  ttvm 
South  Commerce  street  and  that  he  was  en- 
titled to  be  compensated  therefor  in  this  ac- 
tion. Up<m  this  contention  the  trial  Judge 
further  permitted  evidence  of  such  injury, 
and  charged  the  Jury  that  plaintiff,  by  his 
ownership  of  property  abutting  upon  Hie  pub- 
lic street  although  he  had  no  title  to  the  acAl 
within  the  street  had  a  property  right  to 
have  the  highway  ordinarily  passalHe  for  in- 
gress and  egress  to  and  from  his  lot  and  for 
a  disturbance  of  the  street  which  diminished 
the  convenience  of  such  ingress  and  egress  he 
could  recover  in  this  action.  An  exception 
was  taken  therein,  and  the  assignment  of  &e- 
ror  thereon  seems  to  have  been  designed  to 
present  for  review  this  ruling  of  the  trial 
Judge.  The  question,  if  raised  by  the  excep- 
tion and  the  assignment  of  error,  is  of  great 
importance,  and  of  novel  impression  in  this 
state.  As  the  case  must  Xk  disposed  of 
against  the  plaintiff  on  other  grounds.  It  is 
not  deemed  necessary  to  consider  whether  tiie 
dtarge  in  this  respect  correctly  defined  the 
rights  of  an  owner  of  land  abutting  upon  a 
highway  In  the  soil  of  which  he  has  no  title, 
or  whether  an  Injury  to  such  rights  of  an 
abutting  owner  can  be  made  the  subject  of  a 
section  of  trespass  quare  clausum  fregit 

Since  It  was  conceded  at  tiie  trial  that  the 
acts  complained  of  by  plaintiff.  If  done  by  de- 
fendant without  authority,  did  not  coostitate 
a  direct  Invasion  of  the  lot  of  land  to  which 
plaintiff  had  title,  but  only  a  disturbance  of 
the  drainage  from  plaintiff's  dwelling  house, 
and  of  access  from  South  Commerce  street  to 
tbs  lot  and  the  house  and  onthuildlngs  tiiere- 
on,  the  case  was  tried  upon  the  theory  that 
the  damages  of  plaintiff,  if  he  established  a 
right  to  recover,  must  be  limited  to  those  nm- 
sequent  upon  the  acts  done  during  the  period 
between  the  time  they  were  done  and  the 
commencement  of  the  action.  The  Jury  were 
charged  that  damnges  which  would  compen- 
sate plaintiff  for  the  diminished  convenience 
of  use  of  his  lot  and  the  buildinga  thereon, 
occasioned  by  defendant's  acts  for  the  period 
aforesaid,  could  be  allowed,  but  not  for  any 
time  after  the  commencement  of  the  action. 
For  injury  after  the  commencement  of  the 
action  he  declared  another  action  would  lie. 
The  propriety  of  the  charge  in  the  respects 
above  indicated  was  challenged  by  exceptions 
taken  on  the  part  of  the  plaintiff;  but  as  no 
writ  of  error  thereon  has  been  brought  by 
plaintiff,  it  is  not  before  us  for  consideration. 
The  defendant  may  reqrulre  an  adjudication 
upon  his  exceptions  to  evidence  offered  and 
admitted  upon  the  theory  In  respect  to  dam- 
ages adopted  and  applied  In  the  trial.  TTpon 
the  theory  that  plaintiff  was  entitled  to  such 
moneyed  comi)ensatlon  only  as  represented 
the  diminished  value  df  tbe  use  at  jUs  prop- 
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«rty  for  the  period  In  question,  proof  trtalcb 
plaintiff  offered,  and  the  eotnrt  recelrefl  under 
objectltm  of  the  defendant,  of  what  It  ^st 
plaintiff  to  lay  down  and  construct  a  new 
sewer  In  the  place  of  that  which  was  deBtrojr- 
ed,  was  obTlonsly  improperly  reCfelTed.  TW« 
cost  of  the  new  stlwBT  furnished  ho  standard 
to  admeasure  damages  occaaloned  hy  sever- 
ance of  the  cM  s^wer  and  the  deprivafion  of 
Its  use  for  that  period,  l^e  admission  of  th^t 
evidence  was  reversible  error.  In  respect  to 
the  Injary  claimed  to  have  been  done  to  tire 
property  rights  of  the  plaftrtlff  arlslrig  frott 
abutting  ownership  by  reasdtt  of  the  dlftT- 
cnlty  of  obtaining  access  to  his  lot  from 
South  Commerce  street,  tlie  cottpetfsatldn 
was,  upon  the  same  theory,  to  ti^e  awarded 
for  the  diminished  convenience  to  plaintiff  In 
his  ase  of  the  dwelling  house  and  Its  appurte- 
nances. Yet  evidence  was  offered,  and  ad- 
mitted under  objection,  that  the  ezcavatlon 
In  the  street  Injured  the  appearance  of  the 
plaintiff's  dwelling  house  on  the  lot  In  cfueS- 
tlon.  The  evidence  was  that  of  the  opinion 
of  witnesses  familiar  with  the  situation.  It 
Is  opea  to  question  whether  the  matter  was 
the  proper  subjWt  of  oplttlMi  evidence,  but, 
If  admissible,  It  did  not  famish  an^  ihaterlal 
for  measuring  the  damages  arising  from  the 
diminished  convenience  of  nae  hi  the  respect 
under  consldleratlon,  and  Its  admlssldn  was, 
in  my  Judgment,  reversible  error. 

At  the  trial  the  plaintiff  claimed  a  right  to 
recover  punitive  damages,  and  was  permitted 
to  put  In  evidence  sonle  language  addressed 
to  him  by  the  defendant  on  a  previous  occa- 
sion, which  tended  to  Indicate  that  the  de- 
fendant threatened  to  do  him  injury.  As  the 
case  had  been  before  tried,  the  plaintiff,  who 
testified  to  the  alleged  threat  oh  the  part  of 
the  defendant,  was  open  to  cross-examina- 
tion not  only  of  the  ordinary  kind,  but  with 
respect  to  such  testimony  as  he  had  given  on 
the  former  trial.  Defendant's  counsel  exer- 
cised his  right  of  cross-examination  by  ques- 
tions directed  to  wiiat  plaintiff  had  testified 
on  the  former  occasion.  Ete  as'ked  irialntlff 
whether  or  not  he  had  at  that  trial  testified 
to  the  "bad  state  of  feeling  on  the  part  of 
defendant,  as  he  had  testified  in  his  direct 
examination,"  to  which  be  replied  that  he 
tbon^t  be  had  done  so.  He  was  then  ask^ 
ed  the  following  question:  "Well,  what  did 
you  testify  then.  If  anything,  about  the  ill 
will  existing  on  his  part  against  you,  or  about 
any  threat  that  he  made?"  Upon  objection, 
this  question  was  overruled,  and  the  excep- 
tion allowed,  which  is  the  subject  of  one  of 
ttae  assignments  of  error.  I  think  its  exclu- 
sion was  erroneous.  Plaintiff,  having  sworn 
to  threats  indicative  of  ill  will  and  malice  on 
the  part  of  the  defendant,  might  well  be  ask- 
ed, after  his  attention  had  been  thus  called 
to  his  testimony  on  tlie  former  occasion,  what 
be  had  testified  respecting  such  threats  or 
such  malice  on  tbe  part  of  the  defendantl 
For  tbese  reasons,  I  tblnk  the  Judgment  nmst 
be  reversed. 


CJROSBT  T.  WASHBURN. 

(Supreme  Court  of  New  Jersey.    June  10, 

1001.) 

UARRIBD  WOMAN  —  WARRANT  TO  CONFESS 
JUDGMENT  —  FORBOLOSDRK  —  ACTION  ON 
BOND-PROCESS— WAIVER. 

1.  A  married  woman  may  make  a  warrant 
of  attorney  to  confess  judgment,  if  she  may 
make  the  contract  to  which  it  is  attached. 

2.  Where  a  note  and  a  bond  and  mortgage 
are  given  for  the  same  debt,  the  obligee  may, 
after  the  foreclosnre  of  the  mortgage,  proceed 
upon  the  bond  under  the  act  of  18S1  (2  Oen. 
St.  p.  2112,  i  47). 

3.  The  act  above  cited  is  for  the  protection 
of  the  debtor,  and  does  not  imply  a  public  pol- 
icy that  prevents  the  debtor  from  waiving  his 
rig^t  to  have  the  suit  on  the  bond  commenced 
by  process. 

4.  The  {^ving  of  a  power  of  attorney  to  con- 
fess judgment  is  such  a  waiver. 

5.  A  confessed  judgment  against  a  married 
woman  will,  upom  proper  proofs,  be  opened  to 
admit  of  an  application  for  a  feigned  Issue  to 
settle  the  qneation  of  her  ability  to  make  the 
contract  upon  which  the  judgment  was  con- 
fessed, and  the  question  of  usury  may  be  liti- 
gated upon  such  issue. 

(Syllabus  by  the  Court) 

Action  by  George  W.  Crosby  against  Lael- 
la  C.  Washburn.  Rule  to  open  a  judgment 
entered  by  virtue  of  a  warrant  of  attorney. 
Denied. 

The  agreed  facts  are;  That  on  the  2l8t 
day  of  February,  1898,  the  defendant  was 
the  owner  of  real  estate  in  Atlantic  City, 
and  on  that  day  executed  a  mortgage  to  the 
plaintiff,  in  which  her  husband  JoinM,  to 
secure  to  the  irfalntlff  a  certain  snm  of  mon- 
ey, evidenced  by  a  bond,  with  warraht  to 
confess  judgment,  and  a  promissory  note. 

The  conditliHis  of  the  mortgage  and  of  the 
bond  are  precisely  the  same,  and  the  exact 
langnage  is  incorporated  in  the  state  of  the 
case.  The  note  matured  on  the  2lBt  day  ot 
May,  1888,  and  was  renewed  on  August  21, 
1898,  and  was  protested  at  maturity  for  non- 
payment. The  bond  under  which  the  Judg- 
ment now  sought  to  be  set  aside  was  enter- 
ed was  signed  by  the  defendant  only,  but  ° 
ttie  promlss(H7  note  by  both  the  defendant 
and  her  husband.  After  the  execution  and 
delivery  of  the  Imnd,  mortgage,  and  note^ 
the  mortgaged  premises  were  sold  by  the 
defendant  and  her  husband  to  one  Hinch- 
man,  and  thereafter  the  mortgage  held  by 
the  plaintiff  was  foreclosed  and  the  premises 
purchased  by  him.  Judgment  for  the  de- 
ficiency was  entered  by  confession,  without 
summons  and  without  notice  to  the  defend- 
ant, on  the  3d  day  of  November,  A.  D.  1899. 

The  following  reasons  are  assigned  for 
vacating  and  setting  aside  the  judgment: 

(1)  No  summons  was  issued  in  the  canse. 

(2)  The  suit  should  have  been  on  the  note^ 
and  not  on  the  bond. 

(3)  There  was  no  warrant  to  enter  the 
Judgement  by  confession. 

(4)  The  bond  and  note  sued  upon  were 
given  by  defendant,  a  married  woman,  with- 
out consideration,  to  secure  the  debt  of  an- 
<rtber« 
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(S)  ITsnry  was  charged,  and  no  opporto- 
11II7  given  to  show  It  by  way  of  defense. 

Argued  February  term,  1901,  before  VAN 
SYCKEL,  OABBISON,  and  GABBBTSON, 
JJ. 

S.  Cameron  Hlnkle,  for  plaintiff.  Clarence 
Ia  Cole,  for  defendant. 

OARBISON,  J.  (after  stating  the  facts). 
The  reasons  assigned  for  setting  aside  this 
Judgment  fall  into  two  groups.  The  first, 
second,  and  third  reasons  raise  a  question 
of  procedure.  The  fourth  and  fifth  reasons 
go  to  the  merits.  The  procedure  was  cor- 
rect. It  was  that  pointed  out  by  the  act  of 
1881  e  Gen.  St  p.  2112,  §  47).  Suit  on  the 
bond  accompanying  a  mortgage,  after  the 
foreclosure  of  the  mortgage,  is  authorized 
by  that  statute.  The  fact  that  a  note  had 
also  been  given  for  the  same  debt  does  not 
take  away  the  right  of  suit  upon  the  bond 
given  by  this  act  The  practice,  apon  such 
snlts,  of  empowering  an  attorney  to  appear 
and  confess  judgment,  is  part  of  the  com- 
mon law.    8  BI.  Comm.  897. 

A  married  woman  may  make  sncb  a  war- 
rant of  attorney.  Heywood  t.  Shreve^  44  N. 
J.  Law,  94. 

The  right  to  have  a  suit  commenced  by 
process  is  a  personal  privilege  that  may  be 
waived  by  the  debtor.  The  statute  of  1881 
does  not  alter  the  common  law  In  this  re- 
spect That  act  was  passed  for  the  better 
protection  of  the  debtor's  property,  and  not 
to  secure  any  object  of  public  policy.  Hell- 
yer  T.  Baldwhi,  53  N.  J.  Law,  141,  20  Aa 
1080. 

The  Judgment  will  not  be  set  aside  as  Im- 
IvoTldently  entered. 

The  fourth  reason  alleges  a  fact  that  if 
(me,  avoids  not  only  the  warrant  of  attor- 
ney, but  the  bond  as  well,  viz.  that  the  con- 
tract Is  one  of  suretyship  by  a  married  wom- 
an. The  testimony  shows  that  there  Is 
ground  for  such  a  contention. 

To  afford  the  Judgment  debtor  an  oppor- 
tunity to  apply  for  a  feigned  issue  that  shall 
raise  the  question  of  fact  upon  which '  her 
liability  rests   the  Judgment  will  be  opened. 

The  question  of  usury  may  at  the  same 
time  be  litigated. 

The  costs  will  abide  the  result  The  ap- 
plication for  a  feigned  issue  must  be  made 
at  or  before  the  next  term,  or  the  defendant 
Will  take  nothing  by  her  rul& 


BAFFEBTY  v.  ERIE  R.  CO. 

(Supreme  Court  of  New  Jersey.    June  10, 

1901.) 

RAILROADS  —  CROS8INO  ACCIDENT  —  DUTY  TO 

TRAVELER  —  NEOLIGENCE  —  QUESTION  FOR 

JURY— DAMAOEIS— EXCESSIVENESS. 

1.  While  the  railway  company  at  a  highway 

crossiag   has   the    prior    right    of    passage    aa 

against   the   traveler,    still    both    are    charged 

with  the  mutual  duty  of  exercising  reasonable 

care  to  prevent  injury.    Each  must  make  rea< 


Bonable  and  proper  efforts,  in  view  of  the  dr- 
cnmstances,  to  foresee  and  avoid  collisions. 

2.  The  plaintiff's  intestate,  while  riding  with 
the  plaintiff,  who  was  her  brother,  was  killed 
In  a  collision  with  defendant's  railway  train. 
In  a  country  district,  at  a  public  crossing.  The 
occupants  of  the  carriage  did  not  see  or  hear 
the  train  until  they  were  in  the  act  of  cross- 
ing. The  train  was  traveling  at  a  speed  of  30 
or  40  miles  an  honr.  The  situation  was  such 
that  the  fireman,  from  his  side  of  the  cab,  saw 
the  carriage  stop  for  a  few  moments,  about 
10  or  16  feet  from  the  track,  and  then  start 
to  cross.  He  failed  to  inform  the  ragineer, 
who,  from  his  side  of  the  cab,  could  see  noth- 
ing until  the  horse's  head  appeared  in  view, 
and  then  he  applied  the  emergency  brake. 
This  checked  the  speed  of  the  train,  so  that 
the  collision  was  almost  aroided,  the  engine 
striking  the  hind  wheel  of  the  carriage  as  it 
was  passing  the  last  rail.  Upon  the  trial  of 
the  suit  against  the  company,  motion  was 
made  to  nonsuit  and  to  direct  a  verdict  for 
want  of  proof  of  negligence  as  against  the 
company.  The  motions  were  denied  by  the 
trial  judge,  who  submitted  to  the  jury,  under 
proper  instructions,  tlie  question  of  the  fire- 
man's negligence,  and  also  the  question  wheth- 
er, upon  the  proofs,  the  statutory  signals  were 
given.  The  jury  returned  a  verdict  for  the 
plaintiff.  Upon  a  rule  to  show  cause  why  a 
new  trial  should  not  be  had  for  error  in  the 
rulings,  and  also  on  the  groimds  that  the  ver- 
dict was  against  the  clear  weight  of  the  evi- 
dence, and  was  also  excessive,-— Ae!d:  (1)  That 
there  was  no  error  in  the  rulings,  nor  could  the 
verdict  be  disturbed  as  being  against  the  clear 
weight  of  the  evidence;  (2)  that  the  damages 
being  limited  by  the  statute  to  the  pecuniary 
loss  sustained  by  the  next  of  kin,  the  verdict 
of  $5,000,  under  the  evidence,  was  excessive. 

(Syllabus  by  the  Court.) 

Action  by  William  Rafferty,  aa  administra- 
tor, etc.,  of  the  estate  of  Julietta  Rafferty,  de- 
ceased, against  the  Erie  Railroad  Company. 
A  verdict  for  plaintiff  was  rendered,  where- 
upon defendant  sued  out  a  rule  to  show  cause 
why  the  verdict  should  not  be  set  aside. 
Rule  made  absolute  on  condition  of  plaintiff's 
refusal  to  grant  a  remittitur. 

Argued  February  term,  1001,  before  DE!- 
PUE,  O.  J.,  and  DIXON,  COLLINS,  and 
HENDRICKSON,  JJ. 

Michael  Dunn,  for  plaintiff.  Coii)la  & 
Corbin,  for  defendant 

HENDRICKSON,  J.  A  new  trial  Is  Bought 
nnder  the  defendant's  rule,  on  the  grounds 
that  the  trial  judge  erred  In  refusing  motions 
to  nonsuit  and  to  direct  a  verdict  that  the  ver- 
dict was  against  the  clear  weight  of  the  evi- 
dence, and  also  that  the  verdict  was  excessive. 
The  motion  to  nonsuit  was  based  iQ>on  tiie 
single  ground  that  no  pecuniary  loss  had  been 
shown  to  the  next  of  kin.  Its  refusal  was 
clearly  right  The  more  serious  question 
arose  in  the  disposition  of  the  motion  to  di- 
rect the  verdict.  The  plalntlfrs  Intestate. 
Julietta  Rafferty,  who  was  his  sister,  was 
killed  by  a  collision  of  one  of  the  defendant's 
truins  with  the  carriage  of  the  plaintiff.  In 
which  she  was  riding,  with  her  brother,  aa  a 
passenger,  at  the  Slngac  crossing  of  the 
Pompton  turnpike,  in  Passaic  county.  Tlils 
suit  was  brought  under  the  statute  of  this 
state,  wtilch  limits  the  amount  of  damages 


Digitized  by 


Googie 


N.J.) 


BAFFEBTY  v.  EEIK  B.  00. 


467 


to  be  recovered  In  case  of  death  caused  by 
wrongful  act,  neglect,  or  default  to  the  pe- 
cuniary bijury  resulting  from  such  death  to 
the  wife  and  next  of  kin  of  the  deceased. 
There  was  another  suit  by  the  plaintiff, 
brought  in  his  own  behalf  against  the  de- 
fendant for  the  personal  injury  he  suffered 
from  this  accident,  and  both  of  these  actions 
were  tried  together.  In  the  latter  case  the 
learned  trial  Judge  directed  a  verdict  for  the 
defttidant  on  the  ground  of  contributory  neg- 
ligence,—a  defense  which  was  not  raised  In 
this  case,  because  the  deceased  was  only  a 
passenger,  and  the  negligence  of  the  driver 
was  not  Imputable  to  her.  The  only  ques- 
tion, then,  here,  is,  does  the  evidence  tend 
to  diow  negligence  on  the  part  of  the  defend- 
ant or  its  agents,  and  Is  the  proof  sufficient 
in  law  to  sustain  the  verdict?  A  short  re- 
hearsal of  the  facts  is  necessary  to  Illustrate 
the  points  In  question.  The  defendant's  road 
and  tlie  Pompton  turnpike  cross  each  other 
at  an  angle  somewhat  acute,  the  angle  being 
about  24  degrees.  The  train  was  east-bound, 
on  its  way  from  Greenwood  Lake  to  Jersey 
City,  and  was  running  in  a  southerly  direc- 
tion at  the  point  in  question.  The  plaintiff 
was  also  driving  in  a  southerly  direction 
along  the  pike,  on  bis  return  from  a  pleasure 
drive  from  his  home  In  the  dty  of  Paterson. 
The  day  was  Sunday,  May  2S,  1890,  and  the 
hour  was  6:26  in  the  afternoon.  The  carriage 
was  a  two-seated  surrey,  with  canopy  top, 
without  curtains,  drawn  by  a  single  horse. 
The  deceased  was  seated  in  the  second  seat, 
with  a  niece  of  hers.  The  niece's  husband, 
with  their  baby,  occupied  the  front  seat  with 
the  driver. 

Disregarding,  for  the  present,  the  evidence 
as  to  whether  the  defendant  failed  in  its 
statutory  duty  to  blow  the  whistle  or  ring  the 
bell  the  required  distance  before  reaching  the 
crossing,  we  will  look  at  the  question  raised 
upon  the  trial  whether,  notwlttistandlng  the 
negligence  of  the  driver,  there  was  evidence 
tending  to  prove  that  the  accident,  or  its  fate- 
ful consequences,  might  have  been  avoided 
by  the  timely  action  of  the  company's  serv- 
ants in  checking  the  speed  of  the  train.  The 
plaintiff  testified  that  he  drove  along  to  with- 
in 50  or  75  feet  of  the  track.  "Then,"  he 
said,  "we  stopped  to  listen,  to  see  if  we  heard 
a  train.  We  didn't  bear  any,  and  we  went  on 
farther."  He  further  testified  that  he  could 
not  see  across  to  the  track,  which  was  on  his 
right,  on  account  of  the  brush  and  the  trees; 
that  he  drove  on,  with  his  horse  on  a  wallc, 
to  within  about  10  feet  of  the  railroad;  that 
they  there  stopped  again,  and  looked  and 
listened;  that  not  seeing  or  hearing  any 
train,  be  urged  the  horse  on;  that  when  the 
borse  was  on  the  track,  and  probably  a  part 
of  the  wagon,  those  with  him  screamed, 
"There  is  the  train  P'  and  he  struck  the  back 
of  the  borse  with  the  lines;  that  he  suppos- 
ed the  horse  went  forward,  and  Just  at  that 
Instant  the  train  struck  the  back  part  of  the 
wagon,  throwing   the  occupants  down   the 


road.  As  to  the  distance  of  the  «igine  from 
him  when  he  first  saw  It,  he  said  he  could 
not  tell;  it  appeared  to  be  right  on  top  oC 
them;  it  might  have  been  100  feet  away. 
The  horse  was  on  a  brisk  walk  when  they 
started  across.  The  nephew  substantially 
corroborated  this  testimony.  He  could  not 
tell,  however,  the  distance  of  the  engine  from 
them  when  he  first  saw  it  The  engineer  and 
fireman  wwe  both  sworn  as  witnesses.  The 
fireman  testified  that  he  was  sitting  on  the 
left  side  of  the  cab  of  the  engine,  looking  out 
vyith  his  hand  on  the  bell  cord;  that  when 
about  1,000  feet  from  the  crossing  he  saw 
this  wagon  coming  down  the  road,  the  horse 
on  a  trot;  that  It  slackened  up  near  the 
crossing,  and  probably  10  or  15  feet  from  the 
crossing  it  stopped;  that  he  did  not  warn  the 
engineer  then,  but  thought  they  were  going 
to  stand  there;  that  all  in  a  second,  the  man 
who  was  driving  hit  the  horse  on  the  back 
with  the  reins,  and  started  off,  and  the  engi- 
neer saw  them  at  that  time,  and  applied  the 
brakes.  He  said  the  engineer  Immediately 
applied  the  brakes  as  soon  as  be  saw  the 
horse's  head.  He  admitted  It  was  his  duty 
as  fireman,  under  the  rules  of  the  road,  to 
look  out  for  obstructions,  and  to  notify  the 
engineer  immediately  on  seeing  them.  He 
also  answered  upon  cross-examination  as  fol- 
lows:  "Q.  When  they  started  to  move  to- 
wards the  track,  were  you  satisfied  he  was 
going  over?  A.  Well,  I  kind  of  thought  he 
was.  I  turned  right  around.  The  horse  bad 
got  tax  enough  for  Mee  [the  engineer]  to  see 
him.  Q.  That  is  the  only  excuse  you  have 
got?  A.  Yes,  sir."  The  engineer  testified 
that  his  place  was  on  the  right-hand  side; 
that  before  the  accident  he  was  looking 
straight  ahead;  that  the  first  he  saw  was 
the  horse's  head;  that  when  he  saw  the 
horse  and  wagon  jost  ahead  of  him,  he  Imme- 
diately applied  the  emergency;  that  after 
applying  it  they  ran  about  the  distance  of 
five  or  six  cars.  He  further  testified  that 
the  fireman  was  in  his  place  on  the  left  side, 
looking  out  and  that  he  had  a  better  oppor- 
tunity to  see  than  he  (the  engineer)  had; 
that  the  fireman  gave  him  no  word  of  any- 
thing being  on  the  crossing;  that  he  (the  en- 
gineer) could  see  the  crossing,  but  not  the 
public  highway;  that  he  could  not  see  any- 
thing coming  to  this  crossing;  that  he  could 
have  stopped  the  train,  at  the  speed  it  was 
going,  in  250  or  300  feet  if  he  had  discov- 
ered an  object  on  the  crossing.  It  is  contend- 
ed with  considerable  force  by  defendant's 
counsel  that  there  is  here  presented  no  case 
from  which  to  infer  the  fireman's  negligence; 
that  as  soon  as  he  saw  the  driver  start  his 
horse,  the  engineer  saw  the  borse  and  acted; 
that  no  notice  from  the  fireman  was  neces- 
sary, or  could  have  helped  the  situation;  that 
at  so  short  a  distance  the  result  was  inevita- 
ble. But  are  the  premises  thus  assumed  so 
clearly  established  as  to  leave  nothing  for 
the  Jury?  What  was  the  distance  of  the 
train  away  when  the  fiieman^^w  the  car- 
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riage  start  to  cross?  It  Is  true,  the  fireman 
says  It  seems  to  lilm  they  trere  40  feet  avray 
—30  feet  or  40  feet— at  that  time;  and  the  en- 
gineer says  when  he  saw  the  horse's  liead— 
which  most  have  been  somewhat  later— they 
could  not  have  been  oyer  30  or  40  feet  away. 
But  might  net  the  jury  have  found,  from  all 
the  facts  and  circumstances,  that  the  dis- 
tance was  really  greater,  and  that,  If  the 
fireman  had  Immediately  notified  the  engi- 
neer when  he  saw  the  danger,  the  speed 
might  have  been  checked,  so  as  to  have  al- 
lowed the  carriage  to  pass  over  In  safety? 
The  gravity  of  this  question  Is  made  appar- 
ent by  the  engineer's  testimony.  He  said  the 
engine  struck  the  back  wheel  of  the  wagon, 
ana  that  the  part  that  struck  It  was  the  next 
to  the  last  slat  on  the  pilot  on  his  side,  which 
was  on  the  right;  and  that,  if  it  had  been 
two  feet  furthCT  over,  he  would  have  cleared. 
I  He  further  testified:  "Q.  Another  step  would 
have  cleared  him?  A.  Yes,  sir;  I  think  an- 
other step  or  two  would  have  cleared  him." 
It  seems  plain  from  the  evidence  that  the 
horse  had  to  travel,  In  thus  passing  obliqne- 
ly  across  the  track,  a  distance  of  36  feet  to 
the  point  he  had  reached  at  the  time  of  the 
collision.  The  piaintifrs  evidence  is  that  the 
horse  traveled  on  a  brisk  walk  until  they 
saw  the  train,  and  then  the  evidence  is  that 
the  horse  went  on  a  trot  until  the  carriage 
was  struck.  While  the  horse  was  traveling 
this  distance,  what  distance  must  the  train 
have  traveled,  going,  as  It  was,  at  the  rate 
of  from  80  to  40  miles  an  hour?  Might  not 
a  Jury  reasonably  answer  that  the  train 
would  travel  in  the  same  period  at  least 
eight  or  ten  times  as  far  as  the  horse  did? 
I  think,  therefore,  that  the  question  of  the 
fireman's  negligence  as  a  proximate  cause  of 
the  collision  was  fairly  raised  by  the  testi- 
mony, and  was  inroperly  submitted  by  the 
learned  trial  Judge  to  the  jury.  He  charged 
it  to  be  the  duty  of  the  engineer  and  fireman, 
if  they  see  that  there  is  possible  danger  of 
collision,  to  exercise  reasonable  diligence  and 
reasonable  care  to  avoid  it.  That  such  a 
duty  devolves  imder  the  law  upon  the  com- 
pany's servants,  there  can  be  no  question. 
The  law  Is  that  while,  at  highway  crossings, 
the  railway  company  has  the  prior  right  of 
passage  as  against  the  traveler,  still  both  pai^ 
ties  must  exercise  care  and  diligence  in  re- 
gard to  their  respective  duties,  and  are  char- 
ged with  the  mutual  duty  of  exercising  rea- 
sonable care  to  prevent  Injury.  Each  must 
make  reasonable  and  proper  efforts,  In  view 
of  the  circumstances,  to  foresee  and  avoid 
collisions;  and  each  may,  to  a  limited  ex- 
tent, rely  upon  the  other  to  exercise  snch  or- 
dinary care.  8  Elliott,  R.  R.  1158,  and  cases. 
Every  precaution  should  be  used  by  both  the 
drivers  of  the  train  and  persons  traveling  in 
their  own  conveyances  to  guard  against  com- 
ing in  contact  Rnnyon  v.  Railroad  Co.,  23 
N.  J.  Law,  S56. 

Upon  the  question  of  whether  the  proof  of 
the  alleged  failure  to  give  the  statutory  sig^ 


nals  the  required  distance  was  snfiflcleDtly 
made  out,  I  need  only  say  that,  while  we  reo- 
ogntee  the  strength  of  the  defendant's  case 
upon  that  point,  still  we  feel  unable  to  say 
that  a  verdict  for  the  plaintiff  upon  the 
ground  of  such  failure  would  be  so  against 
the  clear  weight  of  tiie  evidence  that  It 
sbould  be  set  aside.  We  think,  thei-efore, 
that  the  motion  to  direct  a  verdict  was  prop- 
erly refused. 

We  think,  however,  tliat  the  damages 
found  by  the  Jury  are  exeesBtre.  The  deceas- 
ed was  a  sfhgle  woman,  45  years  of  age,  who 
kept  bouse  for  her  three  brothers  and  a  sis- 
ter, who  were  all  single,— doing  the  house- 
work. Her  compensation  was  her  board, 
clothing,  spending  money,  and  a  share  in  the 
savings  of  the  family.  The  damages  must 
be  limited  to  wbat  her  services  were  likely  to 
be  worth  to  her  next  of  kin  over  and  above 
what  she  was  receiving  from  them.  We 
think,  under  all  the  chrcumstanees,  tbat  92,- 
600  would  be  the  limit  of  a  proper  assessment 
of  damages  in  tbis  case.  If  the  tdaintlff  will 
accept  a  reduction  to  that  amount,  the  ver- 
dict may  stand;  otherwise,  the  rule  to  show 
cause  will  be  made  absolute 


SONN  V.  BRIB  R.  CO. 

(Supreme  Court  of  New  Jersey.    June  10; 
1901.) 

RAILROADS-DBIfBCTIVB     CROSSINC^INJTTRT 

TO  BicrrcList. 
A  railroad  company  was  required  by  char- 
ter "to  constmct  and  keep  in  repair,  good  and 
sufficient  bridges  over  or  under  the  said  rail- 
way, where  any  public  or  other  road  shall  cross 
the  same,  so  that  the  passage  of  carriages, 
horses  and  cattle  across  the  said  railway  shall 
not  be  impeded  thereby."  At  the  grade  cross- 
ing of  a  turnpike  by  the  single-track  railroad 
of  said  company  the  bridging  consisted  of 
planks  4  inches  thick,  laid  parallel  with  the 
rails.  The  crossiDg  was  diagonal,  and  wa* 
dangerous,  because  the  view  of  the  trains  was 
not  clear.  A  bicyclist  riding  over  the  track 
was  thrown  from  her  wheel  and  injured  by  rea- 
son of  a  gap  in  the  bridging  just  inside  the 
farther  rail  in  her  course,  caused  by  the  re- 
moval of  six  feet  in  length  of  one  of  such 
planks.  In  a  suit  against  the  company  to  re- 
cover resultant  damages,  held:  (1)  Tatit  the 
duty  enjoined  by  the  charter  was  one  to  the 
public  lawfully  using  the  hl^way,  indndlag 
those  traveling  on  bicycles,  and  that  the  facts 
recited  showed  a  breach  of  such  duty;  (2) 
that,  considering  the  character  of  the  crossing, 
and  the  duty  of  travelers  to  look  for  approach- 
ing trains,  the  failure  of  the  bicyclist  to  no- 
tice such  a  gap  in  the  bridging  was  not  indis- 
putably negligent. 
(Syllabus  by  the  Court.) 

Error  to  circuit  court,  Essex  county. 

Action  by  Emma  R.  Sonn  ag^alnst  the  Erie 
Railroad  Company.  Judgment  for  plaintiff. 
Defendant  brings  error.     Affirmed. 

Argued  February  term.  1901,  before  DB- 
PDH,  a  Jm  and  DIXON,  COLLINS,  and 
HEXDRIOKSON,  JJ. 

Oortlandt  Parker,  for  plaintiff  m  enor. 
Samuel  Kalisch,  far  dementteat  in  error. 
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COLUNS,  J.  Recovery  -was  bad  (or  per- 
sonal Injorlea  sustained  by  the  plaintiff 
throngh  belag  thrown  from  a  bicycle  while 
riding  npon  the  Fompton  turnpike  across  tiie 
New  York  &  Greenwood  Lake  Branch  of  the 
Erie  Ballroad.  This  branch  is  a  single- 
track  road,  originally  constructed  under  the 
charter  of  the  Montdair  Railway  Company 
(P.  L.  1867,  p.  301),  and  at  the  time  of  the 
accident  was  owned  and  controlled  by  the 
defendant,  upon  which  devolved,  therefore, 
the  duty  Imposed  by  section  9  of  said  char- 
ter,—"to  construct  and  keep  In  repair,  good 
and  suflaclent  bridges  over  or  under  the  said 
railway,  where  any  public  or  other  road 
shall  cross  the  same,  so  that  the  passage  of 
carriages,  horses  and  cattle  across  the  said 
railway  shall  not  be  Impeded  thereby."  The 
railroad  crosses  the  turnpike  diagonally  at 
!;rade,  running  northwest  and  southeast, 
while  the  turnpike  runs  nearly  north  and 
south.  The  bridging  of  the  track  by  defend- 
ant was  effected  by  means  of  planks  four 
inches  thick  and  eight  inches  wide,  laid  par- 
allel with  the  rails  and  extending  across  the 
whole  traveled  way  of  the  turnpike.  The 
planks  next  the  rails  on  the  Inside  were  two 
inches  away,  in  order  to  allow  space  for 
«iieel  flanges.  On  August  18,  1897,  the 
plaintiff  and  a  Mr.  Van  Dus^ne,  to  whom  she 
was  then  engaged  to  be  married,  took  a 
day's  excursion  from  Newark.  They  went 
by  way  of  the  Pompton  turnpike  upon  a  tan- 
dem bicycle.  On  the  outward  trip  nothing 
abnormal  at  the  railroad  crossing  mentioned 
was  perceived.  On  their  return  the  accident 
occurred.  According  to  the  plaintifTs  testi- 
mony, it  was  caused  by  the  front  wheel  of 
the  bicycle  running  into  a  gap  in  the  bridg- 
ing caused  by  the  removal  of  about  six  feet 
in  length  of  the  plank  next  inside  the  fur- 
ther raO  in  her  course. 

The  defendant  contends  that  a  bicycle  is 
not  a  carriage,  and  that  therefore  Its  stat- 
utory duty  above  recited  does  not  extend  to 
bicyclists  using  the  turnpike.  We  have  a 
statnte,  enacted  in  1888  (3  Gen.  St  p.  2940), 
that  declares  that  bicycles  are  carriages, 
within  the  meaning  of  the  road  act  It  is 
plausibly  argued  that  this  statute  imposes, 
and  can  impose,  no  additional  burden  upon 
the  railroad  company;  and  we  are  asked  to 
take  judicial  notice  that  bicycles  were  un- 
known in  18S7,  when  its  duty  was  defined. 
Bven  so;  It  does  not  follow  that  a  bicyclist 
has  no  rights  against  the  railroad  company. 
The  duty  imposed  is  to  the  public,  not  sim- 
ply to  those  using  carriages  or  owning  horses 
or  cattle.  Every  person  using  the  turnpike 
has  a  right  to  assume  that  the  railroad  bridg- 
ing will  be  constructed  and  kept  in  such  re- 
pair as  to  be  good  and  sufflclent  for  the 
safe  passage  of  carriages,  horses,  and  cattle; 
and,  if  that  duty  is  not  performed,  resultant 
damages  are  recoverable  by  any  one  lawfully 
and  carefully  using  the  highway.  A  gap  in 
the  bridging  four  inches  in  depth  would  sure- 
ty Impede  carriages,  and,  In  case  ef  these 


of  light  weight  and  slender  construction, 
might  cause  great  injury  either  to  the  vehi- 
cle or  an  occupant  That  a  bicydlBt  using 
a  highway,  and  Injured  by  some  disturbance 
of  Its  surface,  has  an  action  against  the  dis- 
turber, is  already  well  settled.  Our  court  of 
last  resort  has  vindicated  such  right  Gil- 
lespie Oo.  V.  Oumming,  62  N.  J.  Law,  870, 
41  AQ.  683,  868;  Morhart  v.  Railway  Co., 
64  N.  J.  Law,  236,  46  Atl.  812. 

It  Is  -next  contended  that,  as  a  prerequisite 
to  liability  of  the  company  for  injury  result- 
ing from  the  gap  in  the  bridging,  it  was  In- 
cumbent on  the  plaintiff  to  show  that  the 
eoHpany  had  notice  of  the  gap,  or  that  It 
had  existed  long  enough  to  raise  a  presump- 
tion of  notice.  As  against  a  railroad  com- 
pany charged  by  law  with  the  duty  to  the 
public  Imposed  on  the  defendant,  it  was  suf- 
ficient prima  fade,  to  prove  the  defect.  Bx- 
colpation  was  for  the  defendant.  Worster 
T.  Ralkoad  Co.,  BO  N.  7.  208.  Besides,  there 
was  evldmce  from  which  the  jury  might 
fairly  infer  that  the  plank  was  removed  in 
the  course  of  the  company's  work  of  repair. 

It  is  lastly  contended  that  the  plaintiff  was 
Indisputably  negligent,  in  such  manner  as  to 
contribute  to  her  Injury.  She  sat  on  the 
front  seat  of  the  bicycle,  and,  by  mutual 
understanding.  Its  guidance  was  left  to  her 
companion.  It  is  claimed  that  had  either 
of  the  two  looked  carefully,  the  gap  in  the 
bridging  would  have  been  seen,  as  it  was 
daylight— about  half  past  4  p.  m.,— and  the 
bicycle  could  have  beep  stopped,  or  so  de- 
fiected  as  to  go  clear;  but  It  must  be  remem- 
bered that  in  its  nature  the  crossing  was 
dangerous  In  reference  to  the  approach  of 
trains  upon  the  raibroad,  and  that  the  neces- 
sary looking  for  trains  might  distract  atten- 
tion. The  plaintiff  testified  that  there  was 
not  a  clear  view  along  the  track;  and  from 
some  of  the  defendant's  evidence,  also,  that 
Inferaice  may  be  drawn.  The  plaintiff  fur- 
ther testified  that  the  rail  cast  a  shadow 
that  obscured  clear  vision  of  the  adjacent 
space  where  the  planking  should  have  been. 
It  was  proved  too,  that  oil  drippings  had 
discolored  the  crossing  planks  next  the  rail, 
so  that  there  was  no  striking  contrast  in 
color  between  the  gap  and  the  planking  on 
either  side.  It  is  argued,  from  an  expres- 
sion used  by  the  plaintiff  In  her  testimony, 
that  the  bicycle  was  not  under  proper  con- 
trol when  the  crosstaig  was  attempted,  but 
I  think  that  the  testimony  is  not  open  to 
that  construction.  It  is  as  follows:  "Who 
was  steering  the  wheel?  A.  Mr.  Van  Duyne 
always  steered  the  wheel.  He  requested  me 
not  to  do  It  Q.  I  mean  at  that  time?  A. 
Weil,  no  one  was  steering  then."  I  think  that 
tbis  means  that  at  the  time  of  crossing  the 
blcyde  was  pursuing  a  straight  course,  not 
that  no  control  was  being  exercised  over  It 
The  bicycle  was  running  on  the  right-hand 
side  of  the  turnpike,  and  was  kept  in  a 
straight  course  when  the  rallnwd  was  reach- 
ed. The  crossing  of  the  rallrmtd  was  tbere- 
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fore  diagonal,  and  this  is  put  forwud  as 
negligent  Had  the  wheel  caught  In  a  nor- 
mal flange  apace,  there  would  be  force  In 
the  argument,  but  with  reference  to  the  de- 
fect with  which  the  defendant  was  charge- 
able it  is  inconclusive.  A  careful  reading  of 
the  testimony  satisfles  me  that  the  court 
would  not  have  been  Justified  in  holding 
that  there  was  no  case  for  the  Jury  on  the 
question  of  contributory  negligence. 

Error  is  assigned  on  refusal  to  charge  cer- 
tain requests  presented  on  behalf  of  the  com- 
pany, but,  as  its  counsel  very  properly  says 
In  his  brief,  the  argument  on  the  refusal  to 
nonsuit  covered  the  questions  arising  on  moat 
of  them.  If  the  court  ought  to  have  charged 
as  requested,  it  ought  to  have  nonsuited. 
We  find  no  request,  noncompliance  with 
which  was  legal  error.  The  case  must  turn 
upon  the  refusal  to  nonsuit,  upon  which  ex- 
ception was  sealed.  Such  refusal  was  prop- 
er, and  the  Judgment  will  therefore  be  af- 
firmed. 


EIGNBT  T.  RIGKBT. 

(Oonrt  of  Chancery  of  New  Jersey.    June  7, 

1901.) 

DIVOSCB—ALIMONT— MODIFICATION— RE- 
DUCTION—CONDITIONS. 

1.  Although  a  decree  for  alimony  does  not  re- 
serve to  the  parties  a  right  to  apply  for  a 
modification  of  the  amoant  awarded  when  the 
circumstances  of  the  parties  have  changed,  yet, 
under  the  true  constmctioQ  of  the  divorce  act, 
the  chancellor  may  entertain  an  application  of 
that  kind. 

2.  Such  application  may  be  by  petition  in  the 
cause,  and  must  be  supported  by  proof  of  such 
changed  drcnmstances  as  justify  and  require 
a  variation  of  the  amount  of  alimony  allowed. 

3.  A  defendant  who  resists  and  evades  the 
enforcement  of  the  decree  for  alimony  would 
not  be  permitted  to  procure  a  reductioa  of  the 
amount  allowed  because  of  changed  circum- 
stances, except  upon  performance  of  the  de- 
cree up  to  the  time  when  the  drcnmstances 
are  shown  to  Justify  reduction. 

4.  When  a  defendant  has  continued  to  resist 
the  enforcement  of  the  decree  up  to  the  time 
of  his  death,  the  court  will  not  entertain  the 
application  of  his  personal  representative  for 
a  reduction  of  the  alimony  which  has  accrued. 

(Syllabus  by  the  Court! 

BUI  by  Ella  L.  Rlgney  against  Thomas  G. 
Btgney  for  the  modification  of  a  decree  for 
alimony.    Petition  dismissed. 

James  P.  Northup,  for  petitioner.  M.  T. 
Bosenberg,  for  complainant 

MAGIE,  Ch.  A  petition  In  the  above-en- 
titled cause  has  been  presented  by  Abigail 
B.  Rlgney,  claiming  to  be  the  executrix 
of  the  last  will  of  Thomas  G.  Rlgney,  late 
of  the  state  and  county  of  New  Xork,  who 
was  the  defendant  therein.  The  petition 
purports  to  recite  a  decree  of  this  court, 
made  in  the  said  cause  on  the  11th  day  of 
June,  1887,  whereby  the  parties  to  the  said 
cause  were  divorced  from  the  bond  of  matri- 
mony, and  the  custody  of  the  two  children 
of  their  marriage  was  awarded  to  the  com- 


plainant, and  defendant  was  decreed  to  pay 
to  the  complainant  alimony  p»idente  lite, 
and  alimony  from  the  date  of  the  decree,  at 
the  rate  of  $45  per  week  for  complainant's 
support  and  maintenance,  and  the  support, 
maintenance,  and  education  of  their  children. 
It  is  asserted  in  the  petition  that  the  peti- 
tioner Intermarried  with  the  defendant  oq 
August  S!7,  1887,  and  lived  with  him  as  his 
wife  until  his  death,  May  23,  18U8,  when  she 
was  left  his  widow,  with  four  children  of 
their  marriage.  The  petition  also  asserts 
that  the  deceased,  Thomas  G.  Uigney,  left 
a  will,  subsequentiy  admitted  to  probate  by 
the  surrogate  of  the  county  of  New  York,  up- 
on which  letters  testamentary  were  issued 
to  the  petitioner  as  sole  executrix,  and  that 
after  the  said  letters  were  granted  to  peti- 
tioner the  said  complainant  filed  a  claim 
against  the  petitioner  as  sncb  executrix, 
which  the  petitioner  rejected;  and  tbereop- 
on  the  complainant  brought  an  action  In  the 
supreme  court  of  the  state  of  New  York 
against  petitioner,  as  executrix,  to  recover 
the  amount  of  alimony  alleged  to  be  due  upon 
the  said  decree  from  the  4th  'day  of  August 
1887,  to  the  death  of  the  defendant  The 
petition  further  asserts  that  the  complainant 
in  this  cause  Intermarried  with  one  Udgar 
li.  Laing  In  June,  188».  and  Uved  witb  him 
until  bis  death.  In  the  latter  part  of  the 
year  18M>,  and  that  the  two  children  of  the 
complainant  had  resided  with  the  said  Lining 
during  that  time,  and  It  is  asserted  (upon 
the  belief  of  the  petitioner)  that  Laing  was, 
during  the  continuance  of  his  marriage  re- 
lation with  the  complainant,  able  to  support 
and  maintain,  and  did  support  and  maintain, 
complainant  as  his  wife.  The  prayer  of  the 
pctiticHi  is  for  an  order  varying  or  modifying 
the  former  decree  in  the  said  cause.  An 
aiUdavlt  of  the  petitioner  is  appended  to  the 
petition,  verifying  It  as  far  as  the  same  ns- 
Berts  her  own  acts  and  deeds,  and  her  be- 
lief of  its  truth  in  respect  to  what  it  asserts 
as  to  the  deeds  of  others.  The  affidavit  -was 
sworn  to  August  20,  lUOO.  The  complainant 
presents  an  answer  to  the  said  petition.  She 
thereby  admits  that  a  decree  substantially 
such  as  is  set  out  in  the  petition  was  made 
in  the  above-entiUed  cause,  except  that  the 
decree,  in  addition,  adjudged  that  the  defend- 
ant should  pay  the  costs  of  the  action.  The 
complainant  in  the  answer  asserts  that  tne 
defendant  before  the  decree  was  made,  re- 
moved from  New  Jersey,  where  complalaaat 
and  defendant  had  previously  resided,  and 
thereafter  continued  to  absent  himself  from 
New  Jersey,  and  to  remain  in  the  state  of 
New  York;  that  she  was  compelled  to  bring 
an  action  against  the  defendant  in  New  York 
on  August  4,  1887,  for  the  costs  and  the  ali- 
mony then  accrued,  and  which  the  decree 
adjudged  defendant  should  pay  to  her;  that 
defendant  contested  her  right  to  recover  npon 
said  decree  through  the  courts  of  New  York, 
and  in  the  supreme  court  of  the  United 
States,  and  after  she  had  secnred  a  Judgment 
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in  her  fayor  on  June  29,  18BT,  defendant  at- 
tempted to  evade  the  payment,  and  did  suc- 
ceed In  evading  payment  until  by  aupplemen- 
tary  proceedings  she  recovered  part  of  the 
Judgment  in  his  lifetime,  and  the  remainder 
after  his  death.  Complainant  further  as- 
serts In  ha  answer  that  no  part  of  the  ali- 
mony decreed  to  be  paid  to  her  has  ever  been 
paid,  except  that  which  had  accrued  August 
4,  1887,  and  which  she  secured  by  the  judg- 
ment above  mentioned.  The  answer  further 
shows  that,  after  the  death  of  the  defendant, 
complaluant  presented  to  the  petitioner,  as 
defendant's  execntrlx,  a  claim  for  the  ali- 
mony which  accrued  from  August  4,  1887,  to 
his  death,  on  May  23,  1898,  and,  the  claim 
being  rejected,  she  brought  suit  against  the 
petitioner,  as  his  executrix,  in  New  York, 
for  such  alimony,  which  suit  petitioner  la 
resisting.  The  answer  admits  the  marriage 
of  the  petitioner  with  the  defendant  August 
27,  1887,  and  complainant's  own  marriage  to 
Inning  in  June,  1889,  and  that  one  of  her 
children  by  the  defendant  became  of  age 
January  1,  1896,  and  the  other  October  15, 
1897.  The  answer  further  asserts  that  Laing 
never  contributed  to  the  support  of  her  chil- 
dren, but  their  support  came  from  the  com- 
plainant's means  and  the  labor  of  herself 
and  the  children.  There  Is  no  affidavit  an- 
nexed to  the  answer,  but  It  puriwrts  to  be 
signed  by  the  complainant,  and  to  have  been 
sworn  to  September  8,  1900,  before  a  notary 
public  of  New  Yorit. 

Neither  the  petition  nor  the  answer  has 
been  filed.  Both  were  first  presented  on 
May  IS,  1901.  This  practice  Is  irregnlar, 
and  not  to  be  encouraged. 

Upon  the  petition  and  answer  thus  pre- 
sented briefs  have  been  submitted,  and  coun- 
sel for  the  petitioner  urge  that  I  may  and 
shoald  make  some  order  in  conformity  with 
the  prayer  of  the  petition.  They  do  not 
maintain  that  the  decree  in  question  may  be 
annulled  as  Is  prayed  for.  Manifestly,  no 
sach  course  could  be  taken.  It  was  made  in 
a  cause  the  subject-matter  of  which  was 
within  the  Jurisdiction  of  this  court,  and  it 
has  been  solemnly  adjudged  In  the  supreme 
coart  of  the  United  States  that  this  court 
bad  obtained  Jurisdiction  of  the  def«idant 
against  whom  It  was  mad&  I.alng  v.  Rlg- 
ney.  liiO  U.  S.  539,  16  Sup.  Ct.  866,  40  L.  Ed. 
525.  There  Is  no  pretense  that  the  decree 
does  not  express  (as  it  was  finally  entered) 
the  real  Judgment  of  the  court,  nor  that  It 
was  obtained  by  any  frand  or  under  any 
mistake.  Nor  do  they  ask  that  an  order 
should  be  now  made  for  a  modification  of 
the  decree  as  now  prayed  for,  but  a  refer- 
ence to  a  master  to  ascertain  what  complain- 
ant In  equity  la  entitled  to  under  the  de- 
cree. It  will  be  observed  that  such  a  refer- 
ence assumes  the  right  in  this  court  to  make 
a  decree,  different  not  In  respect  to  Its  oper- 
ation In  the  future,  for  that  ceased  on  the 
death  of  the  defendant,  but  to  Its  operation 
la  the  past    Under  the  former  practice,  a 


decree  awarding  permanent  alimony  con- 
tained a  clause  giving  liberty  to  the  par- 
ties to  the  cause  to  apply,  on  future  change 
of  circumstances,  for  a  variation  and  modifi- 
cation of  the  decree  as  to  such  alimony.  An 
example  of  this  practice  will  be  found  In 
the  decree  appended  to  the  opinion  of  Chan- 
cellor Pennington  In  Richmond  v.  Richmond, 
2  N.  J.  Eq.  91.  See,  also,  MiUer  v.  Miller, 
1  N.  J.  Eq.  886;  Snover  v.  Snover.  13  N.  J. 
Eq.  261;   2  Blsh.  Mar.  &  Dlv.  I  428. 

Under  a  New  York  statute  conferring  Ju- 
risdiction to  decree  permanent  alimony,  but 
without  providing  for  subsequent  variation 
or  alteration  of  the  decree.  It  was  held  that 
a  decree  once  made  waa  irrevocable,  notwith- 
standing changed  circumstances.  Walker  v. 
Walker,  156  N.  Y.  77,  49  N.  B.  663.  By  the 
legislation  in  this  state  now  contained  in  sec- 
tion 19  of  the  divorce  act  (2  Gen.  St  p.  1269). 
this  court  has  been  empowered  to  make  such 
order  respecting  alimony  "as  from  the  cir- 
cumstances of  the  case  shall  be  fit  reason- 
able, and  Just"  This  language,  standing 
alone,  might  reasonably  be  construed  to  give 
jurisdiction  to  alter  and  vary  the  allowance 
made  thereunder  according  to  the  changed 
clrcnmstances  of  the  parties.  But  such  a 
construction  Is  required  to  be  given  to  that 
language  In  view  of  the  subsequent  provl- 
slon  In  the  same  section  for  the  sequestra- 
tion of  the  property  of  the  defendant  which 
Is  expressly  declared  to  be  applicable  to  the 
maintenance  and  allowance  fixed  by  the  de- 
cree, or  to  "such  maintenance  and  allowance 
as  to  the  said  court  shUl  from  time  to  time 
seem  reasonable  and  Just"  Such  was  the 
view  expressed  by  Chancellor  Pennington. 
Richmond  v.  Richmond,  supra. 

Application  to  vary  a  decree  In  this  respect 
may  be  made  by  petition  In  the  cause.  Sno- 
ver V.  Snover,  aupra;  Id.,  17  N.  J.  Eq.  86. 
Such  an  application  is  not  one  involving  a 
review  of  the  propriety  of  the  decree  aa 
made.  It  must  exhibit  changed  circumstan- 
ces and  new  facts  which  have  arisen  since 
the  decree.  To  succeed  on  such  an  applica- 
tion, there  must  be  clear  proof  of  such  new 
facts  and  circumstances  as  will  justify  and 
require  a  variation  in  the  amount  of  ali- 
mony allowed,  either  increasing  or  diminish- 
ing It  2  Blsh.  Mar.  &  Dlv.  H  429,  429a,  433. 
There  must  appear  to  be  cogent  reason  for 
diminishing  the  amount  of  alimony.  Barrett 
V.  Barrett  41  N.  J.  Eq.  139,  3  Ati.  689.  The 
statutory  jurisdiction  to  vary  the  amount  of 
alimony  from  time  to  time,  which  is  found 
In  this  legislation,  will  not  In  my  judgment 
be  ousted  because  the  decree  has  omitted  to 
reserve  to  the  parties  the  right  to  apply  for 
such  variation.  The  defendant  in  the  origi- 
nal action,  therefore,  had  a  right  to  apply 
for  and  urge  the  reduction  of  the  amount  of 
alimony  allowed  by  the  decree,  upon  proof 
of  changed  circumstances  and  conditions. 
The  claim  of  petitioner  Is  that  upon  com- 
plainant's marriage  to  Lalng,  the  defendant 
could  have  so  applied,  and  upon  proof  of 
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awcb  marriage  this  conrt  would  bave  dimln- 
isbed  tbe  amount  allowed  by  so  much  as  wa« 
included  therein  for  complainant's  support 
and  maintenance.  What  this  reduction  would 
have  been,.  U  any  was  proper  to  b»  made, 
does  not  appear.  It  Is  not  claimed  in  the 
petition,  but  yet  it  is  obTious,  that  the  de- 
fendant might  haT«  also  applied  for  a  reduc-' 
tion  of  the  amount  allowed  by  the  decree 
when  the  children  tor  whose  support  and 
maintenance  the  decree  was  in  part  made 
came  to  years  when  they  became  self-sup- 
porting, or,  at  least,  when  they  became  of 
age.  In  Snover  t.  Snover,  supra,  the  clian- 
cellor  suggested  that  a  defendant,  in  similar 
circumstances,  might  apply  for  a  reduction 
of  the  allowance  made  in  respect  to  a  female 
child,  when  the  child  had  attained  the  age  of 
18  years. 

The  defendant  in  the  action  neglected  to 
present  to  the  court  the  suggested  changes 
of  circumstances,  or  to  aak  the  variation  or 
modification  of  the  decree  on  either  ground. 
The  petition  dlacloees  no  reason  for  such 
neglect,  but,  on  the  facta  disclosed  by  the 
answer,  it  is  apparent  that  the  cause  was 
bis  continued  and  obstinate  rcBlstanoeto  the 
decree,  and  his  purpose  not  to  perform  It  by 
paying  the  alimony.  An  aiiplication  on  his 
part  would  not  haye  moved  this  conrt  to  give 
him  relief  by  reducing  the  alimony,  except 
up<Mi  condition  that  he  should  obey  the  de- 
cree at  least  by  payment  of  the  alimony  up 
to  the  time  when  the  changed  clrcumstancea 
were  shown  to  exist,  and  to  Justify  the  re- 
duction. While  resisting  the  decree  (and, 
acoording  to  the  answer,  his  resistance  con- 
tinued until  his  dea;th),  he  manifestly  had  no 
right  to  relief.  What  he  could  not  have 
done  while  he  lived  his  executrix,  in  my 
Judgment,  may  not  do  after  his  death.  The 
decree  which  he  resisted,  and  neglected  to 
assail  by  an  application  for  variation,  must 
stand  unvaried.  How  far  the  decree  is  bind- 
ing on  the  executrix,  or  the  estate  which  she 
is  administering,  in  a  foreign  state,  is  not 
for  this  court  to  determine.  The  relief  ap- 
plied for  must  be  denied,  and  the  petition 
dJsmlsaed,  with  costs. 


STATE  (SOMERS,  Prosecntor)  v.  WSSOOAT. 

(Supreme  CJourt  of  New  Jersey.    June  10, 

1901.) 

RBAL-BSTATB  BROKBR— COMin8SION-<^R'nO- 
RAKI— RBVIBW-^AROL  BVIOBNCB. 

1.  Where  a  brolcer,  employed  to  sell  real 
property,  brings  about  an  introduction  of  a 
buyer,  and  a  negotiation  resulting  in  a  pur- 
chase ensues  on  that  foundation,  the  owner  aud 
buyer  cannot,  by  any  arrangement,  disappoint 
the  claim  of  the  agent  for  remuneration. 

2.  On  certiorari  this  court  will  not  review 
the  findings  of  fact  of  a  district  court. 

8.  If  there  is  no  evidence,  or  only  evidence 
illegally  admitted,  and  the  conclusions  of  the 
ju^e  are  founded  on  such  illegal  evidence,  we 
are  not  bound  by  his  findings. 

4.  When,  by  statute,  an  agent's  autfaottty 
nnist  b»  in  writiagi  parol  teetimony  will  not 


be  admlssibla  to  ptove  it.  nnleas  as  secondary 

evidence,  after  proof  of  loss  of  the  original. 
(Syllabus  by  the  Court) 

Certiorari  to  Atlantic  Olty  district  court. 

Action  by  Doughty  Bomers  against  Simon 
li.  Wescoat.  Judgment  for  defendant,  and 
plaintlfF  brings  certiorari.    ReTersed. 

Argued  February  tenn,  ISOl,  bet<»e  OUM- 
MBRE  and  FORT,  JJ. 

Ell  H.  Chandler,  for  prosecutor.  William 
M.  Clerenger,  for  defendant. 

FORT,  J.  This  was  an  acti(»i  by  a  broker 
to  receive  commissions  on  the  sale  of  real 
estate.  Tbe  record  shows  the  appointment, 
in  writing,  of  the  plaintiff,  by  the  defoidant, 
to  sell  the  property  in  questicm,  and  that  tbe 
plaintiff  alone  brought  the  purchaser  to  the 
Imowledge  of  the  defendant.  Chief  Justice 
Beasley  stated  tbe  rule  of  law  In  this  class 
of  cases  as  follows:  "It  is  certainly  troe,  as 
a  rule  of  law,  that,  under  ordinary  circum- 
stances, where  a  broker  employed  to  sell 
property  brings  about  an  introduction  of  a 
buyer,  and  when  a  negotlatioa,  resulting  in 
a  purchase,  ensues  on  that  foundation,  the 
owner  and  buyer  cannot,  by  any  arrangement, 
disappoint  the  claim  of  tlie  agent  for  re- 
rauneratian."  Yreeland  v.  Vetterlein,  S3  N. 
J.  Law,  247.  The  facts  returned  In  this 
case,  which  are  undisputed,  show  that  the 
plaintiff  drst  brought  the  purchaser  to  the 
attention  of  the  defendant,  and  carried  from 
the  purchaser  to  the  defendant  two  written 
propositions,  both  of  which  were  declined, 
and  that  then,  soon  after,  the  plaintiff  and  de- 
fendant coming  together,  a  sale  was  con- 
summated on  substantially  tbe  same  terms 
as  the  proposition  carried  through  the  agent 
There  is  no  statement  in  the  (pinion  of  the 
trial  Judge,  or  In  tbe  facts  returned  by  him. 
wherein  it  Is  alleged  or  claimed  that  any 
other  person  or  agent  ever  spoke  to  the  de- 
fendant of  the  purchaser,  or  in  any  way  in- 
troduced her  to  tbe  defendant  There  was 
proof  In  the  casO'  by  one  Conover  that  he 
had  told  the  purchaser  that  tbe  defendant's 
property  was  for  sale,  but  it  appeared  with- 
out dispute  that  this  was  before  the  pur- 
chaser called  upon  the  plaintiff,  and  before 
the  plaintifl,  acting  as  tbe  agent  of  the  de- 
foidant,  and  under  his  written  authority, 
bad  carried  two  written  proi>osltions  from 
the  purchaser  to  the  defendant  There  was 
no  testimony  that  at  any  time  before  the 
sale  the  purchaser  had  acted  upon  the  state- 
ments of  Conover,  or  that  the  defendant  had 
knowledge  that  Conover  bad  ever  spoken  to 
the  purchaser.  The  record.  It  Is  true,  does 
show  that  Conover,  who  is  a  real-eatate 
agent,  testified,  over  an  objection  ot  tbe 
plaintifl,  that  he  had  the  defendant's  prop- 
erty on  his  boolu  for  sale,  and  that  be  was 
tbe  agent  of  the  defendant  for  its  sale;  but 
tbe  defendant  did  not  so  testify.  Fr»m  this 
testimony  the  Judge  finds  that  Conover  first 
brought  tbe  attention  of  tbe  purchaser  to  tbe 
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property,  and  was,  therefore,  the  procuring 
cause.  The  rule,  It  is  true,  is  well  settled 
that  upon  certiorari  this  court  will  not  re- 
view the  findings  of  fact  by  the  trial  court, 
but  that  rule  only  applies  to  cases  where 
there  exists  evidence  from  which  the  facts 
found  can  be  found.  Justice  Reed  states  the 
rule  in  this  wise:  "We,  of  course,  cannot 
weigh  the  testimony,  but  only  decide  upon 
a  case  which  the  court  could  hare  deduced 
from  any  legal  view  of  its  force."  Derrick- 
son  V.  Qulmby,  43  N.  J.  Law,  373.  If  there 
be  DO  evidence,  or  only  testimony  Illegally 
admitted,  which  is,  of  course,  without  legal 
force,  and  the  conclusions  of  the  Judge  are 
founded  on  the  illegal  evidence  in  the  cause, 
we  are  not  bound  hy  his  conclusions.  We 
think  Oonover's  evidence,  if  admissible,  was 
of  no  legal  force  against  the  plaintUTs  claim, 
for  it  did  not  go  to  the  length  of  showing 
that  he  had  brought  the  purchaser  to  the  no- 
tice of  the  defendant  by  any  Introduction 
of  her  to  the  defendant  as  a  possible  pur- 
chaser; and  hence  it  was  Impossible  for  any 
act  of  his  to  have  been  operative  upon  the 
defendant's  mind  or  action  as  a  procuring 
cause  of  the  sale.  But  there  was  no  legal 
proof  of  Conover's  agency  to  sell  this  prop- 
erty for  the  defendant  A  mere  volunteer, 
or  a  real-estate  agent  who  has  the  property 
on  his  books  for  sale,  is  not  an  agent  who  is 
entitled  to  commissions  which  he  can  legal- 
ly enforce.  Hinds  ▼.  Henry,  36  N.  J.  Law, 
32R.  By  our  statute  of  frauds  the  agency 
must  be  in  writing,  for  the  sale  of  real  es- 
tate, to  constitute  a  legal  agency.  1  Gen.  St 
p.  1604,  §  10.  Where  the  authority  of  an 
agent,  to  be  forceful,  must  be  in  writing, 
Greenleaf  lays  down  this  rule:  "If,  from  the 
nature  of  the  transaction,  the  authority  must 
have  been  in  writing,  parol  testimony  will 
not  be  admlsaible  to  prove  it,  unless  as  sec- 
ondary evidence,  after  proof  of  the  loss  of 
the  orlglnaL"  1  Greenl.  Ev.  (15th  Bd.)  {  63. 
Objection  was  made  to  the  admission  of 
Conover's  testimony,  and  It  Is  the  fourth  rea- 
son assigned  for  reversal.  We  think  this 
evidence  was  wrongly  admitted.  With  this 
out  the  legal  results  deduced  by  the  Judge 
from  the  undisputed  facts  cannot  be  sus- 
tained. Whether  Oonover's  testimony,  there- 
fore, is  In  or  out  we  think  there  should  be  a 
reversal.  The  Judgment  of  the  district  court 
is  reversed,  and  a  new  trial  granted. 


TDHNBB  V.  DAVENPOBT  et  al. 

(Cbnrt  of  Errors  and  Appeals  of  New  Jersey. 
June  17,  1901.) 

STATUTB-RKPEAl.— WIFE'S    SEPARATE    PROP- 
ERTY—CONTRACTS. 

1.  The  last  clause  of  section  14  of  the  mar- 
ried women's  act  of  March  27,  1874  (2  Gen. 
St  p.  2015),  declaring  that  nothing  in  the  act 
shonld  "enable  husband  aad  wife  to  contract 
with  or  to  sne  each  other  except  as  hereto- 
fore," is  not  repealed  by  the  amendatory  act 
of  Jon*  13,  1805  (2  Qen.  St  p.  2017). 


2.  Section  4  of  our  married  womot's  act 
makes  the  wages  and  earnings  of  a  married 
woman,  since  the  passage  of  the  act  in  aay  cv- 
ployment  in  wtiich  she  is  employed  separately 
from  her  husbaad,  her  sole  aod  separate  prop- 
erty, as  though  she  were  a  single  woman. 

3.  Under  our  statnte,  a  married  woman  may 
engage  for  wages,  by  contract,  with  any  per- 
son other  than  her  husband,  and,  whether  her 
husband  consent  or  not  she  is  entitled  to  re- 
ceive the  money  due  her  for  such  service  as 
her  separate  property. 

4.  The  rule  of  the  common  law  that  a  hus- 
band, by  virtue  of  the  marital  contract,  was 
entitled  to  the  earnings  of  the  wife,  is  super- 
seded by  our  statute,  where  the  wife  contracts 
for  her  services  with  any  other  person  than 
her  hysband,  and  wages  to  wiiich  she  is  enti- 
tled under  such  a  contract  are  her  separate 
property,  and  cannot  as  against  her  claim 
therefor,  he  reduced  to  possession  by  the  hus- 
band. 

5.  A  married  woman  may  contract  with  a 
firm  in  wliich  her  husband  is  a  member,  and 
recover  in  equity  for  wages  for  her  personal 
services  under  sDch  contract 

(Syllabus  by  the  Court.) 

Appeal  from  court  of  chancery. 

Action  by  Fannie  Turner  against  Jamee 
H.  Davenport  and  others.  Decree  for  de- 
fendants.   Plaintiff  appeals.     Reversed. 

Walter  J.  Knight  for  appellant 

FOBT,  J.  This  was  a  bill  by  a  married 
woman  to  have  it  decreed  that  the  defend- 
ants, constituting  a  co-partnership,  of  which 
her  husband  is  a  member,  pay  her  for  her 
services  to  the  firm.  The  opinion  of  the 
chancellor  in  this  case,  as  reported  in  47 
Atl.  7C0,  correctly  states  the  facta.  The 
performance  of  the  services  was  admitted. 
The  amount  claimed  is  found  by  the  chan- 
cellor to  have  been  reasonable.  The  claim 
Is  a  Just  one.  The  only  question  is,  can  a 
wife  recover  for  her  services  to  a  firm  in 
which  her  husband  Is  a  member?  The 
claim  of  right  to  recover  is  first  put  upon 
the  ground  that  a  wife  may  contract  with 
her  husband,  and  maintain  a  suit  in  equity, 
even  against  him,  'to  enforce  such  a  con- 
tract, under  the  amendment  to  our  mar- 
ried women's  act  passed  June  13.  1S05  (P, 
L.  1805,  p.  821).  The  insistment  U  that 
this  amendment  of  1805  so  modifies  the  mar- 
ried women's  act,  approved  March  27,  1874 
(Bev.  St  1874,  p.  460,  S  5),  as  to  permit  her 
to  contract  with  any  person,  and  hence  with 
her  husband,  and  making  such  contracts  en- 
forceable, both  at  law  and  in  equity,  by  or 
against  such  married  woman,  even  as  to 
her  husband.  2  Gen.  St  p.  2017,  {  26.  A 
full  discussion  of  the  eftect  of  the  amend- 
ment of  1895  will  be  found  in  the  opinion 
of  the  learned  chancellor  in  this  case.  With 
his  conclusions  upon  this  statute  we  agree. 
His  construction  of  the  statute  la  adopted 
by  us  on  this  branch  of  the  case,  for  the 
reasons  stated  by  him.  Turner  v.  Daven- 
port (N.  J.  Ch.)  47  AU.  766. 

The  other  ground  upon  which  reversal 
is  asked,  is  that  the  learned  chancellor  erred 
in  denying  the  relief  prayed,  and  holding 
that  the  compUilnant  is  not  entitled  to  relief 
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ia  equity,  because  tbe  money  sought  to  be 
decreed  to  be  paid  to  her  is  for  her  wages, 
— for  her  labor  and  personal  services  to  the 
Qrm  in  which  her  husband  ia  a  member,— 
the  right  to  which  wages  is  In  her  husband, 
by  virtue  of  the  marriage  relation,  and  hence 
no  part  of  her  separate  estate,  for  which 
she  may  maintain  a  bill  in  equity  against 
her  husband  or  Arm  in  which  he  is  a  mem- 
ber. That  bill  could  be  maintained  at  com- 
mon law  by  a  wife,  even  against  her  hus- 
band, where  he  held  money  of  his  wife's 
separate  estate,  the  learned  chancellor  con- 
cedes in  this  case,  and  cites  the  authorities 
fully  to  sustain  that  xrasltlon.  Id.  This 
court  held  the  same  doctrine  in  a  later  case. 
Adoue  V.  Spencer  (N.  J.  Err.  &  App.)  49  AtL 
10.  It  is  well  settled  at  common  law  that 
tbe  wages  and  earnings  of  the  wife  became, 
or  could  become,  by  reduction  to  possession, 
the  absolute  property  of  the  husband.  Mon- 
eys due  her  were  cboses  In  action,  which  he 
could  reduce  to  possession.  Our  married 
women's  act  has  intervened,  if  not  to  en- 
tirely change  this,  certainly  to  change  the 
presumptions  arising  from  the  mere  fact 
of  services  performed  and  wages  due  a  wife. 
She  may  now  contract  with  any  person.  She 
may  engage  to  labor  or  serve  in  any  ca- 
pacity for  wages.  She  may  engage  In  busi- 
ness on  her  own  account.  She  may  sue  for 
the  recovery  of  debts  or  wages  due  her, 
apart  from  her  husband.  If  a  husband  may 
still  be  said  to  be. In  a  position  to  claim 
his  wife's  earnings,  if  he  demand  or  make 
claim  to  them  before  they  are  paid,  or  as- 
sert a  right  thereto  as  against  her  claim  or 
suit  therefor,  bis  right  is  not  one  which 
courts  will  assume  to  exist,  or  allow  by 
operation  of  law,  to  defeat  the  wife's  claim 
or  suit  to  recover  for  such  earnings  when 
due.  Under  our  statute  permitting  a  wife 
to  contract  "with  any  person"  as  if  she  were 
a  feme  sole,  it  will,  at  least,  be  presumed,  in 
default  of  any  dissent  on  the  part  of  the 
husband,  and  certainly  when  it  appears  he 
bad  knowledge  of  it,  that  he  assents  to  her 
receiving  tbe  wages  of  her  labor  to  her 
own  use.  By  section  11  of  our  married 
women's  act,  a  wife  Is  given  express  statu- 
tory right  to  maintain  a  suit  in  her  own 
name  for  her  wa^es  and  earnings,  which 
are  by  our  statute  made  her  separate  prop- 
erty. 2  Gen.  St  p.  2014.  Section  4  of  our 
married  women's  act  makes  "the  wages  and 
earnings  of  any  married  woman  acquired  or 
grained  by  her  after  the  passage  of  this  act 
in  any  employment,  occupation  or  trade  In 
which  she  Is  employed  and  which  she  car- 
ries on,  separately  from  her  husband, 
*  •  *  her  sole  and  separate  property  as 
though  she  were  a  single  woman."  2  Gen. 
St.  p.  2013,  {  4.  It  Is  clear  that,  under  our 
statute,  a  married  woman  may  engage  for 
wages,  by  contract,  with  any  person  other 
than  her  husband,  and  that,  whether  her 
husband  consent  or  not,  she  may  receive 
the  moneys  due  her  for  such  services  as  ba 


separate  property,  and,  as  tt  seems  to  me. 
this  statute  expressly  negatives  the  right  of 
tbe  husband  to  reduce  such  wages  to  pos- 
session, by  declaring  that  such  wages  "shall 
be  her  sole  and  separate  property";  for  at 
common  law  he  could  not  reduce  property 
of  her  sole  and  separate  estate  to  his  pos- 
session to  such  an  extent,  at  least,  as  to  be 
free  from  liability  to  account  to  her  tba:«- 
for  In  equity.  Story,  Eq.  Jnr.  t  1380;  3 
Pom.  Eq.  Jur.  |i  1098,  1099,  1103;  Taylor  v. 
Meads,  4  De  Gex.  J.  &  S.  597,  603,  601; 
Jones  V.  Clifton,  101  U.  S.  225,  229,  ^  U 
Ed.  908;  Peacock  v.  Monk,  2  Ves.  Sr.  191; 
Kelly,  Cont  Mar.  Wom.  p.  251,  S  2.  The 
rule  of  the  common  law  was  founded  upon 
the  theory  that  husband  and  wife  were  one 
In  law.  When  our  statute,  by  express  pro- 
vision, gave  to  the  wife  tbe  right  to  con- 
tract, as  if  she  were  a  feme  sole,  with  any 
person  except  her  husband,  the  reason  for 
the  rule  ceased.  When  the  reason  for  a 
rule  ceases,  tbe  rule  is  no  longer  In  force. 
McBlain  v.  Edgar  (N.  J.  Err.  &  App.)  48  AtL 
600. 

In  this  case  services  were  rendered  by  I 
the  complainant  to  the  firm  of  which  her 
husband  was  a  member.  The  learned  chan- 
cellor says:  "If  the  contract  between  them 
established  a  chose  In  action.  It  was  one 
which  the  husband  could,  prior  to  the  pas- 
sage of  the  act,  reduce  to  possession  and 
hold  absolutely,  and  a  bill  in  equity  would 
not  lie  therefor;  for  it  would  be  absurd  to  say 
that  the  husband,  having  the  earnings  of 
his  wife  in  his  pocket,  and  refusing  to  pay 
them  to  her,  had  not  reduced  them  to  pos- 
session." This  does  not  seem  to  us  to  be 
the  position  of  the  husband.  He  and  his 
partner  were  made  parties  defendant  to  bar 
bill,  and  neither  of  them  answered.  The 
bill  stands  confessed  as  to  all.  Not  only 
the  Justice  of  her  claim,  but  her  right  to 
have  it  to  her  own  use.  Is  admitted  by  the 
default  The  husband  makes  no  claim  to 
possession  of  the  funds,  nor  claim  of  right 
to  reduce  the  same  to  possession.  To  ns, 
this  seems  a  complete  abandonment  of  such 
right  even  If  it  exists. 

Nor  do  we  agree  to  the  suggestion  that 
the  husband,  who  is  a  member  of  the  co- 
partnership for  which  bis  wife  has  labored 
for  wages,  can  be  said  to  have  her  earnings 
in  his  pocket  Partnership  assets  are  first 
liable  to  pay  partnership  debts.  2  LIndl.  j 
Partn.  *599;  .Hill  v.  Beach,  12  N.  J.  Eq.  ! 
31;  Blackweli  v.  Rankin,  7  N.  J.  Eq.  152. 
162.  As  an  Individual,  he  cannot  be  said 
to  have  any  part  of  the  firm  assets  in  his 
pocket  or  a  right  to  so  have,  until  all  the 
partnership  debts  are'  paid.  A  bill  by  a 
wife,  asking  to  be  paid,  on  the  distribution 
of  the  co-partnership  assets,  wages  admit- 
tedly due  her  for  her  labor  and  personal  serv- 
ices rendered  to  the  co-partnership,  cannot 
be  said  to  be  a  bill  seeking  to  recover  mon- 
eys due  the  wife,  which  the  husband  has 
reduced  to  possession  simply  because  he  is 
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one  of  the  Ann.  We  think  that  the  wages 
due  the  wife  for  serylcea  to  the  co-partner- 
ship became,  by  our  statute,  and  also  with 
the  assent  of  her  husband,  by  his  confessing 
ber  bill,  her  sole  and  separate  property,  and 
that  she  Is  entitled  to  enforce  her  claim  In 
equity  against  the  assets  of  the  firm  in 
which  her  husband  is  a  member.  For  this 
reason  the  decree  must  be  rerersed,  and  a 
decree  directed  to  be  entered  allowing  the 
complainant's  claim  as  established  by  the 
evidence. 


FRBNOH  T.  MAYOR,  ETTO,  OF  CITY  OF 

MILXiVILIiE. 

(Supreme  Court  of  New  Jersey.    June   10, 

1901.) 

MUTUAL.    INSURANCB    COMPANT  —  POWBllS — 
CITY    PKOPBKTT— PRHMIUM    NOTBS— VAUD- 

ITY— DBMURKER— SPBCIPTINO    CAUSES. 

1.  The  charter  of  the  MlUvllle  Mutual  Marine 
A  Fire  Insurance  Oompany  authorises  it  to 
insure  corporations  as  well  as  indlTldnala. 

2.  The  charter  of  the  city  of  MlilTllle  an- 
thorizes  it  to  insure  its  public  buildings  against 
loss  by  fire  on  the  plan  of  mutual  insurance 
in  such  companies  as  the  MillTlUe  Mutual 
Marine  &  Fire  Insurance  Oompany. 

3.  By  glTing  its  premium  notes  for  the  pay- 
ment of  assessments  to  meet  losses  incurred 
by  such  an  Insurance  company,  the  city  does 
not  loan  Its  credit  to  the  company,  in  violation 
of  paragraph  10,  art  1,  of  the  constitution  of 
New  Jersey. 

4.  By  becoming  a  member  of  such  an  insur- 
ance company,  the  dty  does  not  become  the 
owner  of  any  stocks  or  bonds  belongiag  to  the 
company,  or  of  any  stock  in  the  company,  la 
Tiolation  of  paragraph  10,  art  1,  of  the  state 
constitntiott. 

5.  When  a  demurrant  has  been  required  to 
specify  the  causes  of  his  demurrer,  he  cannot, 
on  the  argument,  object  to  defects  which  he 
had  not  particularized. 

(Syllabus  by  the  Court) 

Action  by  Thomas  E.  French,  recelTer  of 
the  MillTllle  Mutual  Marine  &  Fire  Insur- 
ance Company,  against  the  mayor  and  com- 
mon council  of  the  city  of  MillTllle.  Demur- 
rer to  declaration  overruled. 

Argued  February  term,  1901,  before  DB- 
PUB,  C.  J.,  and  COLLINS,  HBNDBICKSON, 
and  mXON,  JJ. 

Samoel  H.  Richards  and  Thomas  S. 
French,  for  pUUntlff.  Louis  H.  Miller,  for 
defendant 

DIXON,  3,  The  declaration  In  this  case 
consists  ot  three  connts,  the  first  and  second 
being  special,  and  the  third  common.  The 
defendant  had  filed  a  single  demurrer  to  the 
first  and  second,  the  validity  at  which  Is  the 
question  now  before  us.  If  either  count  is 
sufficient  against  the  causes  specified  by  the 
defendant,  the  demurrer  falls.  The  second 
count  seta  forth  the  incorporation  of  the 
MlUville  Mutual  Marine  &  Fire  Insurance 
Company  by  an  act  of  our  legislature  ap- 
proved March  8,  1860,  and  found  in  P.  L. 
1850,  p.  144;  the  provisions  of  Its  charter 
that  persons  insuring  with  the  corporation 
4UA.— 80 


should  thereby  become  members  thereof  dur- 
ing the  period  they  remained  insured,  and 
before  receiving  a  policy  should  d^KMlt  their 
promissory  note  for  such  snm  of  money  as 
should  be  determined  upon  t^  the  directors, 
such  note  to  be  paid  at  such  time  and  in  such 
manner  as  the  by-laws  might  determine;  the 
provisions  of  the  by-laws  that  assessments 
might  be  made  on  such  notes  for  losses  and 
money  borrowed  for  the  purpose  of  cash- 
ing losses,  which  assessments  should  in- 
clude Incidental  expenses,  expenses  of  col- 
lecting assessment,  and  uncollectible  claims, 
and  that  notice  of  such  assessment  should 
be  given  by  publication,  etc.  (stating  the 
mode);  that  on  a  bill  filed  in  chancery  for 
that  purpose  the  said  company  was  proved 
to  be  Insolvent  and  Thomas  Whitaker  was 
appointed  receiver  thereof  on  September  28, 
1886;  that  before  such  appointment  the  de- 
fendant was  the  holder  of  eight  policies  of 
fire  insurance  in  the  company,  and  had  giv- 
en to  the  company  therefor  eight  premium 
notes  for  sums  stated,  payable  to  said  com- 
pany in  such  proportions  and  at  such  times 
as  might,  agreeably  to  the  charter,  be  re- 
quired; that  in  accordance  with  the  provi- 
sions of  the  charter  and  by-laws,  the  said 
receiver  made  an  assessment  upon  each  of 
said  premium  notes  for  sums  stated,  which 
assessment  was  entirely  for  fire  losses  that 
occurred  during  the  life  of  said  policies  and 
certain  necessary  expenses,  and  was  only 
for  their  respective  proportionate  shares 
thereof;  that  In  accordance  with  the  by- 
laws, the  said  receiver  caused  notice  of  the 
said  assessment  to  be  published,  etc.  (stating 
the  mode,  as  required  by  the  by-laws);  that 
on  July  IS,  1800,  the  present  plaintiff  was, 
by  the  chancellor,  appointed  receiver  in- 
stead of  said  Thomas  Whitaker;  and  that 
the  time  for  payment  of  said  assessment 
Is  passed.  Under  the  decision  In  Meley  v. 
Whitaker,  61  N.  J.  Law,  602,  40  AU.  683, 
these  facts  are,  In  substance,  snffident 
against  every  objection  specified  in  the 
causes  of  demurrer  reei>ectlng  this  count 
except  the  fiist  and  last  The  first  objec- 
tion Is  that  the  making  of  these  promissory 
notes  was  ultra  vires,  the  city  having  no  au- 
thority to  make  the  same,  or  to  become  a 
member  of  a  private  corporation;  and  under 
this  the  defendant  urges:  (1)  That  the  char- 
ter of  the  Insurance  company  permits  only 
natural  persons  to  become  members  of  it; 
(2)  that  municipalities  are  not  authorized, 
without  express  sanction,  to  issue  commer- 
cial paper;  (3)  that  they  may  not  incur  ob- 
ligations maturing  beyond  the  current  tax- 
ing year;  and  (4)  that  paragraph  10  of  ar- 
ticle 1  of  the  constitution,  which  prohibits 
cities,  etc.,  from  loaning  their  credit  to  any 
corporation,  and  from  becoming  directly  or 
indh:ectly  the  owners  of  any  stock  of  any 
corporation,  would  be  violated  by  upholding 
these  notes  of  the  defendant  city  and  Its 
membership  In  the  Insurance  company.  Lit- 
erally interpreted,  every  clause  In  the  com- 
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pany't  charter  mlsht  be  said  to  Indicate  tbat 
only  natural  peraooa  of  tbo  male  aex  could 
becone  memben,  but  anch  cannot  have  been 
tbe  leglglatlTe  intention,  and  there  appears 
no  reason  for  denying  to  this  charter  the 
role  of  construction  endiodied  In  section  9  of 
tbe  act  relative  to  statutes  (8  Gen.  St  p. 
31M),  that  words  importing  the  singular 
number  or  masculine  gender  should  be  un- 
derstood to  include  several  persons,  and  fe- 
males, and  bodies  corporate!  unless  there  be 
something  repugnant  to  such  construction. 
The  premium  notes  now  In  suit  do  not  pos- 
sess that-quality  of  commercial  p^er  which 
has  given  rise  to  the  expression  of  Judicial 
doubt  respecting  the  Implied  power  of  mu- 
nicipal corporations  to  Issue  it  They  are 
mere  evidences  of  indebtedness,  not  nego- 
tiable so  as  to  give  the  transferee  any  right 
greater  than  that  of  the  original  holder.  We 
have  no  law  which  reetricts  municipal  ob- 
ligations to  those  maturing  during  the  cur- 
rent taxing  year,  nor  is  there  anything  In 
this  case  showing  that  the  obligations  ex- 
pressed by  these  notes  did  not  mature  dur- 
ing the  taxing  year  in  which  they  were  Is- 
sued, for  the  maturity  of  the  obligation  Is 
quite  different  from  the  arithmetical  calcnln- 
tlon  by  which  its  amount  is  ascertained. 
Tbe  defendant's  objection  respecting  the  gen- 
eral power  of  the  municipality  and  the  coa- 
Btltutlonal  prohibition  may,  also,  we  think, 
be  satisfactorily  answered.  The  city  char- 
ter (P.  L.  1866,  p.  116)  empowers  the  city  to 
erect  and  maintain  a  city  hall,  school  bouses, 
and  such  other  public  buildings  as  may  be 
necessary  In  the  city.  As  Incidental  to  the 
power  thus  granted,  the  city  acquired  tbe 
right  to  contract  for  indemnity  against  loss 
by  the  burning  of  such,  buildings;  and  it  al- 
most inevitably  follows  that  this  right  could 
be  exercised  by  Insuring  upon  the  mutual 
plan,  for  the  fire  insurance  companies  cre- 
ated by  our  legislature  prior  to  1S66  were 
generally  organised  on  that  basis.  Insur- 
ance by  the  city  in  this  particular  company 
has  also  In  its  favor  a  presumption  arising 
out  of  the  fact  that  the  legislature  had  locat- 
ed tbe  company  In  the  city  limits.  Tbe 
scheme  of  mutual  insurance  In  such  associa- 
tions does  not  fasten  upon  the  members  any 
liability  which  municipal  corporations  may 
not,  with  reasonable  safety,  assume,  for  the 
limit  of  obligation  is  always  fixed  at  the  time 
the  Insurance  Is  obtained,  and  is  rarely  en- 
forced beyond  what  would  be  charged  for 
Insnrance  on  the  nonmutual  plan.  By  giving 
its  premium  notes,  tiie  city  did  not  loan  its 
credit  to  the  company.  Its  promises  were 
made  for  a  consideration  of  value  beneficial 
to  Itself,  and,  like  other  assets  of  the  com- 
pany, they  were  purchased,  not  borrowed; 
nor  did  the  so-called  "membership"  of  the 
insured  render  the  city  In  any  sense  tbe  own- 
er of  the  stock  or  bonds  which  belonged  to 
the  company,  or  a  holder  of  stock  in  the 
company,  within  the  fair  import  of  the  con- 


stitutional prohibition.  Tbe  right,  beyond 
mere  insiurance,  which  Insured  parties  ac- 
quired by  virtue  of  their  membership  in  this 
company.  Is  declared  by  section  11  of  the 
charter  to  be  a  right  to  a  "proportion  of  the 
profit)*,  if  any,  of  each  year's  business,  in 
proportion  to  the  amount  of  premium  paid.'* 
This  right  to  share  in  a  limited  part  of  tbe 
profits  of  business  Is  essentially  different 
from  corporate  stock,  which  represents  a  pro- 
portionate part  of  aJl  the  property  of  the 
corporation.  The  difference  is  similar  to  that 
which  exists  between  the  Interest  of  the 
members  of  a  co-partnership  and  that  of  its 
employes,  whose  compensation  is  measured 
by  Its  profits.  We  th»«fore  conclude  that 
the  legislature  Intended  to  confer  upon  this 
municipality  power  to  enter  Into  such  con- 
tracts as  these  notes  express,  and  that  there 
Is  no  reason  to  thwart  that  intention. 

The  last  objection  specified  in  the  causes 
of  demurrer  Is  that  the  method  of  determbi- 
Ing  the  amount  of  tbe  axsessmeat  is  not  set 
forth  with  sufficient  cortainty,  and  Is  so 
vague  as  to  be  meaningless.  The  court  al- 
leges that  the  by-laws  required  premium 
notes  given  for  policies  to  be  assessed  for 
losses  and  expenses.  This  implies  that  the 
losses  and  expenses  sustained  during  the 
life  of  the  policies  should  be  distributed  pro- 
portionally upon  tbe  notes  glvm  for  those 
policies.  The  court  distinctly  avers  that  the 
assessment  was  so  levied.  Tills  certainly  is 
not  meaningless,  but  Intelligibly  points  oat 
the  method  of  making  the  assessment  True, 
the  pleader  has  not  stated  the  several  sums 
necessary  to  be  considered  In  testing  tbe  ac- 
curacy of  the  assessment,  although  he  seems 
to  have  made  an  attempt  to  do  so;  but  if 
such  detail  be  required  by  the  rules  of  cor- 
rect pleading,  the  defendant's  objection  fails 
to  particularize  the  defect  being  addressed 
to  the  method  only.  We  think  the  plaintiff 
Is  entitled  to  Judgment  on  tbe  second  count 
and.  If  he  will  discontinue  his  suit  upon  the 
other  counts,  permission  will  not  be  given 
to  the  defendant  to  withdraw  its  demurrer 
and  plead,  and  the  plaintiff  may  have  his 
damages  assessed,  and  final  Judgment  en- 
tered. 


McCAUi  CO.  T.  STATE  (MBRRITT,  Prosecn- 
t«r). 

(BofkiefM  Oonrt  e<  New  Jersey.   June  10, 
190D 

OOODa  80LD-nACTI0N   FOR  PRICB-aTATK   OT 

DBUA.ND. 

A  State  of  demand  founded  upon  a  con- 
tract for  the  furnishing  of  several  differeni 
kinds  of  goods  at  different  prioes,  deacFiblnx- 
the  Roods  as  snodries,  is  suflSdent  when  it  ap- 
pears that  the  defendant  has  had  the  oppor- 
tunity of  preseating  his  defense,  and  has  not 
been  surprised  or  misled  thereby. 
(Sylla>ba8  l«r  the  Court) 

Certiorari  to  court  of  common  pleas.  Ber 

gen  county. 
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Action  1>y  the  kTcCall  Company  agalnat 
John  I*  Merrltt  Judgment  lor  plaintiff. 
Defendant  brings  certiorarL    Affirmed. 

Argued  Fel)ruary  term,  1901,  before  VAN 
STCKEIi,  GABRIBON.  and  OAKRXTSON. 
JJ. 

13.  Koester,  for  plaintiff.  Hart  &  Hart,  for 
defendant 

GARRBTSON,  3.  The  certiorari  in  this 
case  brings  op  a  Jtxigment  of  the  conrt  of 
common  pleas  of  Bergen  county  upon  appeal 
from  a  judgment  of  a  justice  of  the  peace 
apon  the  verdict  of  a  jury.  Reversal  of  this 
Judgment  was  sought  upon  the  ground  that 
the  state  of  demand  was  not  sufficiently  spe- 
dfle.  In  demanding  of  the  defendant  "a  fur- 
ther sum,  as  pet  the  said  contract  q)eclfled, 
for  all  other  goods  and  sundries  delivered" 
by  the  plaintiff  to  the  defendant  at  the  da- 
ftondant's  request,  and  that  the  aceoimt  an- 
nexed to  the  demand  is  also  defective)  in 
that  a  number  of  items  therein  are  slznply 
designated  "sundries."  Section  113  of  tibe 
Justice  courts  act  (2  0«n.  St  p.  1888)  extends 
aection  188  of  the  practice  act  authorlBing 
amendmoits,  to  courts  for  the  trial  of  small 
canses,  and  to  the  courts  of  common  pleas  on 
appealis,  taken  thereto,  but  contains  a  pro- 
viso that  if  objections  are  made  before  the 
justice  to  any  process  or  pleading  whic3> 
might  be  amended  by  the  justice,  and  no 
such  amendment  shall  be  made,  the  court  of 
common  pleas  shall  not  haw  power  <m  the 
trial  of  the  appeal  to  make  any  amendment 
in  respect  to  the  same  matter.  The  record 
does  not  show  any  objection  on  this  account 
before  the  justice.  If  that  is  so,  objection 
might  be  made  in  the  common  pleas;  and  it 
appearing  that  objection  was  made  in  the 
conrt  of  common  pleas,  and  that  conrt  did 
not  make  any  amendment  the  sufficiency  of 
the  state  of  demand  will  be  for  this  court  to 
determine.  If,  as  the  prosecutor  maintained 
in  Ills  brief,  objection  was  taken  before  the 
justice,  and  the  justice  did  not  amend,  then 
the  same  objection  could  not  be  taken  in  the 
common  pleas,  and  the  sufficiency  of  the  state 
of  demand  as  filed  would  in  that  event  be 
for  this  court  to  determine.  Fine  ▼.  Meth- 
odist BSpfscopal  CSiurch,  44  N.  3.  Law,  148; 
Brant  ▼.  Frodich,  49  N.  X  Law,  3S8,  8  Atl. 
283;  Davis  v.  Osborne,  SI  M.  X  Law,  102,  16 
Atl.  156;  Jones  v.  Cook,  54  N.  J.  Law,  616, 
24  Ad.  758.  The  State  of  demand  sets  forth 
that  "the  plaintiff  demands  of  the  def  aidant 
the  sum  of  $200,  bi  an  action  of  contract  to 
wit  the  sum  of  fl8S.82,  for  that  whereas  the 
defendant  contracted  with  the  plaintiff  on 
August  27,  1807,  and  the  plaintiff  at  the  re- 
quest of  the  defendant  bargained,  sold,  and 
delivered  under  and  by  the  terms  of  the  said 
contract  a  stock  of  patterns,  called  the  'Mc- 
Call  Banar  Patterns,'  at  the  uniform  price 
of  ITV^  cents  for  each  pattern  (^cept  those 
retailed  at  10  cents,  the  price  of  which  Is  B 
cents  each),  amounting  to  the  sum  of  fl2B, 


not  including  the  October  issue,  alM  riilgped 
each  month  to  the  defendant  one  of  the  new 
monthly  patterns,  one  of  each  alae  of  each 
style,  at  the  same  price  as  above,  oommen- 
dng  with  the  November  issue,  also  fashion 
dieets  and  other  publications,  etc.,  in  quan- 
tities and  prices  as  speclfled  in  the  said  con- 
tract and  by  the  terms  of  wliich  contract  the 
said  defendants  agreed  to  pay  for  the  stock, 
goods,  and  chattels  in  the  said  contract  men- 
tioned in  manner  following,  viz.  [setting  out 
the  amounts,  and  when  due,  of  the  install- 
ments c^  the  1125];  also  a  further  sum,  as  per 
the  said  contract  speclfled,  for  all  other  goods 
and  sundries  delivered  by  the  said  plaintiff 
to  the  said  defendant  at  the  said  defendant's 
instance  and  request  and  according  to  the 
conditions  and  terms  of  the  said  contract 
above  mentioned."  The  state  of  demand 
also  alleges  delivery  of  "the  said  stock,  goods, 
duittels,  and  sundries  specified  in  the  said 
contract,"  and  the  performance  of  tlie  condi- 
tions, "yet  the  defendant  disregarding  his 
pnmiises,  made  default  in  the  payments  and 
failed  to  perform  the  conditions  therein  specl- 
fled, and  hath  failed  to  pay  for  the  said  stodc, 
goods,  and  chattels,  etc.,  according  to  the 
conditions  of  the  said  contract;  that  although 
the  plaintiff  delivered  the  said  goods,  chattels, 
and  sundries  therein  speclfled,  and  hath  per- 
formed all  the  conditions  under  the  said  con- 
tract yet  the  defendant  has  only  paid  the 
sum  of  twenty-seven  dollars  and  forty-six 
centS)  as  follows."  There  is  then  an  allega- 
tion that  the  dates  upon  which  the  payments 
came  due  have  passed,  and  that  the  defend- 
ant was  noticed  to  pay  the  sums  due  under 
tho  contract,  and  "although  the  period  lim- 
ited for  the  payment  ot  the  said  stock,  goods, 
chattels,  and  sundries  Is  long  past  due,  the 
defendant  has  not  paid  the  same."  Annexed 
to  the  state  of  demand  la  what  is  called  an 
"account"  containing  items,  the  first  of 
which  Is:  "1897,  Sept  2.  To  blU  rendered, 
$125,"— with  four  Items  under  different  dates, 
for  different  amounts,  designated  as  "sun- 
dries," and  it  Is  to  these  for  which  the  objec- 
tion is  directed.  This  Is  not  a  suit  upon  a 
book  account  but  upon  a-  contract  The  con- 
tract is  In  the  form  of  an  order  from  the  de- 
fendant to  the  plaintiff,  and,  as  far  as  can 
be  gathered  from  the  case  and  from  this  or- 
der, the  stock  of  patterns  for  which  the  $125 
was  to  be  paid  Is  therein  specially  ordered; 
and,  in  addition  thereto,  the  order  or  con- 
tract contains  directions,  as  set  out  in  the 
state  of  demand,  to  ship  each  month  to  the 
defendant  one  of  the  new  monthly  patterns, 
one  of  each  size  of  each  style,  at  the  same 
price  as  the  stock  of  patterns  included  In  the 
$125;  also  fashion  sheets  and  other  publica- 
tions in  quantities  and  prices  as  speclfled  in 
the  order;  and  these  monthly  shipments  are 
what  are  indicated  as  sundries,  tiie  order  or 
contract  Itself  designating  the  quantities  and 
prices  of  the  articles  so  furnished.  The  de- 
fendant therefore,  by  the  state  «f  demand; 
was,  we  think,  sufficiently  apprised  sf  tfa» 
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claim  made  against  him;  and  aa  the  case 
was  twice  tried,  and  the  contract  offered  In 
evidence,  the  defendant  was  not  so  surprlaed 
as  to  prevent  him  from  offering  In  evidence 
any  defense  which  he  might  have  had  to  these 
Items.  The  Judgment,  therefore^  should  be 
affirmed. 


STATE    (FBAIi,    Prosecutor)    v.    MAYOR, 
ETC..  OF  CITY  OF  NEWARK  et  aL 

STATE  (O'ROURKB  et  al.,   Prosecutora)  v. 

SAME. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

June  17,  1901.) 

MUNICIPAIi  CORPORATIONS  —  SUPBRINTHND- 
BNT  OF  BUILDINGS— RKMOVAIi— 
TERUS  OF  ASSISTANTS. 
The  charter  of  Newark  (P.  I*  1867,  p. 
118)  authorizes,  through  the  common  council  of 
that  city,  regulatloa  and  inspection  of  bnlld- 
ingg,  and  the  api>ointment  of  necessary  sub- 
ordinate officers  to  bold  during  the  pleasure  of 
the  council;  every  officer  elected  or  apoolated 
In  pursuance  of  the  act  to  take  and  suDscribe 
an  official  oath  before  entering  upon  bis  duties. 
Ijater  general  legislation,  enacted  after  the  con- 
stitutional amendment  requiring  regulation  of 
the  Internal  affairs  of  cities  to  be  oy  fcenpral 
laws,  authorizes  the  appointment  in  any  city, 
by  its  common  council,  of  a  building  liajf^ctor, 
to  bold  for  a  term  to  be  fixed,  withia  a  atated 
limit,  by  the  council,  with  specified  duties,  and 
other  duties  to  be  defined  by  the  council.  P. 
L.  18i}e,  p.  321 ;  P.  L.  1899,  p.  21.  The  common 
council  of  Newark  ordained  building  regula- 
tions, and  provided  for  an  officer  styled  "su- 
perintendent of  buildings,"  with  substantially 
the  powers  of  the  general  law,  and  appointed 
such  an  officer,  and  fixed  his  term  at  the  maxi- 
mum allowed  by  that  law.  It  also  appointed 
assistants  to  such  officer,  and  attempted  to  fix 
for  them  like  -terms.  HM,  (1)  that  such  ap- 
pointment of  "superintendent  of  buildings" 
must  be  taken  to  be  that  of  the  statutory  in- 
spector of  bnildluKs";  that  the  appointee  could 
not  be  removed  oy  a  succeeding  council,  at 
will,  during  the  fixed  term :  and  that  his  fail- 
ure to  take  the  official  oath  prescribed  by  the 
city  charter,  before  he  entered  on  his  duties, 
did  not  deprive  him  of  a  standing  to  contest  by 
certiorari  his  attempted  removal  from  his  of- 
fice. <2)  That  the  attempt  to  fix  terms  for  the 
assistants,  holding  simply  under  the  city  char- 
ter as  subordinate  officers,  was  void,  as  against 
a  succeeding  council. 
(Syllabus  by  the  Court) 

Error  to  supreme  court 

(Certiorari  by  the  state,  on  the  prosecution 
of  John  H.  Peal,  and  certiorari  by  the  state, 
on  the  prosecution  of  John  O'Rourke  and 
William  Rellly,  against  the  mayor  and  com- 
mon council  of  the  city  of  Newark  and  oth- 
ers. Writs  dismissed  (48  AtL  676,  678),  and 
plaintiffs  bring  error.  Judgment  against 
Peal  reversed,  and  against  O'Rourke  and 
Rellly  afBrmed. 

Jos^h  A.  Beecher,  for  plaintiffs  In  error. 
McCarter  &  Adams,  for  defendants  in  error. 

COLLINS,  J.  These  cases  may  be  con- 
veniently considered  together.  The  prosecut- 
oi*  challenged,  so  far  as  affected  them,  re- 
spectively, the  municipal  action  of  Novembw 
9, 1900,  abova  on  the  minutes  of  the  common 


conncU  of  the  dty  of  Newark,  as  follows: 
"Aid.  Bacheller  moved  that  the  position  of 
superintendent  of  buildings  now  held  by 
John  H.  Peal  be,  and  the  same  is  hereby, 
declared  vacant  (Viva  voce  vote.)  Carried. 
Aid.  BacheUer  moved  that  Leslie  B.  Miller 
be,  and  he  hereby  Is,  appointed  superintend- 
ent of  buildings,  at  an  annual  salary  of  fif- 
teen hundred  dollars,  payable  monthly,  said 
appointment  to  take  effect  at  once.  (Viva 
voce  vote.)  Carried.  •  •  •  Aldoman 
Bacheller  moved  that  the  positions  of  as- 
sistants to  the  superintendent  at  buildings 
now  held  by  William  ReiUy  and  John 
O'Rourke  be,  and  the  same  are  hereby,  or- 
dered vacant  (Viva  voce  vote.)  Carried. 
Alderman  Bacheller  moved  that  George 
Hicks  and  Moorehouse  Battye  be,  and  tbey 
hereby  are,  appointed  assistants  to  the  su- 
perintendent of  buildings,  at  an  annual  sal- 
ary of  one  thousand  dollars  each,  payable 
monthly,  said  appointment  to  take  effect  at 
once.  (Viva  voce  vote.)"  The  grounds  of 
challenge  were  the  same  In  each  case,  viz. 
that  the  prosecutors  on  April  13,  1900,  by 
the  previous  council,  had  been  appointed  to 
their  offices,  respectively,  for  terms  of  two 
years.  The  supreme  court  held  the  offices 
to  be  within  the  provisions  of  the  twenty- 
first  section  of  the  charter  of  Newark  (P.  L. 
1857,  p.  116),  authorizing  appointment  of 
"such  subordinate  officers  not  therein  named 
as  the  common  council  should  think  neces- 
sary for  the  better  ordering  and  governing 
the  city  and  the  carrying  into  effect  the 
powers  and  duties  conferred  and  imposed 
upon  the  common  council"  by  that  act  The 
charter  provides  in  the  same  sectlrai  that 
every  person  appointed  to  office  under  Its  pro- 
rislons  "shall  continue  In  office  until  the 
office  for  which  he  shall  have  been  appoint- 
ed shall  be  declared  vacant,  or  until  another 
person  Shall  be  appointed  to  succeed  him 
and  shall  enter  upon  the  duties  of  his  office." 
The  court  was  clearly  right  as  to  the 
offices  held  by  O'Rourke  and  Rellly,  and  the 
necessary  result  is  that  the  attempt  of  April 
13,  1900,  to  fix  a  term  for  these  offices,  was 
ultra  vires  and  void.  Uffert  ▼.  Vogt  (Err. 
&  App.)  48  AU.  674.  But  the  Case  of  Peal 
is  on  a  different  footing.  By  the  city  charts' 
(section  31,  subd.  30)  the  common  council  is 
empowered  to  "regulate  and  control  the  man- 
ner of  building  dwelling  houses  and  other 
buildings;  ^  *  *  to  regulate  the  construc- 
tion of  chimneys;  •  •  •  to  prevent  the 
setting  up  or  construction  of  furnaces, 
stoves,  boilers,  ovens  or  other  thhigs  In  such 
a  manner  as  to  be  dangerous;  *  *  *  to 
authorize  any  city  officer  or  person  or  pet^ 
sons  whom  they  may  designate  for  that  pur- 
pose to  examine  and  Inspect  by  day,  any 
place  or  places  for  the  purpose  of  ascertain- 
ing whether  the  same  Is  or  are  In  a  sate 
condition,  and,  If  not,  to  direct  or  cause  the 
same  to  be  made  so;  to  regulate  or  prohibit 
the  carrying  on  of  manufactories  dangerous 
in  causing  or  promoting  fires;    *    *     •    to 
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require  all  snch  further  or  other  acts  to  be 
done,  and  to  regulate  or  prohibit  the  doing 
all  such  further  or  other  acta  aa  they  may 
deem  proper  to  prevent  the  occurrence  and 
provide  for  the  extinguishment  of  flree  In 
said  city."  The  case  Is  silent  as  to  what 
-vras  ordained  under  this  authority,  but  In- 
cidentally It  does  appear  that,  In  the  revised 
general  ordinance  of  1889,  there  was  refer 
ence  to  a  "superlntendrait  of  buildings,"  and 
prescription  of  his  duties.  Doubtless  that 
official  title  Is  of  early  origin.  On  April  28, 
1886  (P.  L.  p.  321),  It  was  enacted  by  the 
legislature  as  follows: 

"An  act  concerning  Inspectors  of  buildings 
In  cities  of  this  state. 

"Section  1.  Be  It  enacted  by  the  senate 
and  general  assembly  of  the  state  of  New 
Jersey,  that  In  all  cities  of  this  state  It  shall 
be  lawful  for  the  board  of  aldermen  or  com- 
mon council  of  said  cities  to  appoint  one 
Inspector  of  buildings. 

"Sec.  2.  And  be  it  enacted,  that  said  In- 
spector of  buildings  shall  be  either  an  archi- 
tect, carpenter,  mason,  or  other  mechanic, 
whom  said  board  of  aldermen  or  common 
council  aball  deem  to  be  capable  to  All  the 
position,  and  that  the  duties  of  said  Inspector 
shall  consist  In  the  careful  Inspection  of  all 
buildings  In  the  course  of  erection,  and  any 
and  all  buildings  undergoing  repairs  and  al- 
terations, and  all  buildings,  chimneys  and 
structures  which  have  become  dangerous  or 
unsafe,  and  to  see  that  proper  precautions 
are  taken  for  the  protection  of  life  and  prop- 
erty. 

"Sec  8.  And  be  it  enacted,  that  before 
any  person  or  persons  shall  erect,  move,  raise 
or  commence  to  erect,  move  or  raise,  any 
building  or  buildings,  the  person  or  persons 
Intending  or  desiring  to  erect,  move  or  raise 
said  building  or  buildings,  shall  first  apply 
for  and  obtain  from  said  Inspector  of  build- 
ings a  permit  to  do  so,  and  ail  failures  to 
comply  with  this  requirement  shall  be  pim- 
Ishable  by  a  fine,  to  be  hereafter  provided 
for  by  ordinance  by  said  board  of  aldermen 
or  common  council:  provided,  that  nothing 
herein  shall  affect  the  present  powers  of  any 
board  of  fire  commissioners  to  prohibit  and 
regulate  the  erection  or  alteration  of  build- 
ings and  structures. 

"Sec.  4.  And  be  It  enacted,  that  said  board 
of  aldermen  or  common  council  shall  have 
power  to  further  prescribe  the  duties  and  fix 
the  compensation  of  said  Inspector  of  build- 
ings, either  by  fee  or  fixed  salary,  and  to  fix 
his  term  of  office,  not  to  exceed  one  year. 

"Sec.  6.  And  be  it  enacted,  that  said  in- 
spector shall  at  any  time  be  removable  for 
cause:  provided,  first,  that  charges  and  spec- 
ifications having  been  preferred  to  said  board 
of  aldermen  or  common  council,  said  board 
of  aldermen  or  common  council,  by  ballot, 
shall  decide  by  a  two-thirds  vote  of  all  the 
members  of  said  board  to  remove  said  In- 
spector of  buildings. 

"Sac.  6.  And  be  it  enacted,  that  all  acts 


or  parts  of  acts  Inconsistent  with  this  ad 
are  hereby  repealed,  and  that  this  act  shall 
take  effect  Immediately." 

Approved  April  28,  1886. 

By  an  amendment  approved  March  8, 1896 
(P.  L,  p.  21),  the  word  "one"  in  the  fourth 
section  was  changed  to  "two,"  thus  author- 
Izlng  an  official  term  of  two  years. 

Peal  claims  the  protection  of  this  legisla- 
tion, while  the  defendants  insist  that  it  is 
permissive  only,  and  has  been  given  no  ef- 
fect In  Newark.  The  supreme  court,  errone- 
ously as  we  think,  so  held.  This  general  leg- 
islation, enacted  after  the  adoption  of  the 
constitutional  amendment  of  1876,  prohibit- 
ing special  and  enjoining  general  laws  regu- 
lating the  internal  affairs  of  cities,  must  tie 
considered  as  supplemental  to  Newark's 
charter,  and  as  repealing  or  superseding  any 
Inconsistent  provision.  Haynes  v.  City  of 
Cape  May,  62  N.  J.  Iaw.  180,  19  Ati.  176; 
Township  of  Kearney  v.  Ballantlne,  54  N.  J. 
Law,  194,  23  Atl.  821;  Central  N.  J.  Land  & 
Imp.  Ca  V,  City  of  Bayonne,  56  N.  J.  Law, 
297,  28  AtL  713.  It  is  too  plain  for  contrary 
argument  that,  if  a  common  council  makes 
an  appointment  within  the  purview  of  this 
legislation,  all  the  statutory  Incidents  must 
attach  to  the  appointment.  The  powers,  not 
the  name  adopted,  will  afford  the  teat  of  the 
establishment  of  the  office. 

As  before  stated,  Newark's  revised  general 
ordinance  of  1889  lA  not  before  us,  and  we 
cannot  be  sure  what  were  the  duties  of  the 
"superintendent  of  buildings"  therein  refer- 
red to,  but  it  is  not  too  much  to  presume 
that  they  were  substantially  those  contem- 
plated by  the  act  of  1886;  for  we  find  in  the 
brief  of  counsel  for  the  defendant  the  fol- 
lowing concession:  "The  duties  which  the 
act  outlines  for  the  inspectors  are  practically 
Identical  with  those  which,  under  the  vari- 
ous ordinances  of  Newark,  the  common  coun- 
cil-has prescribed  for  the  superintendent  of 
buildings."  The  argument,  unsound,  as  we 
have  seen.  Is  that  Newark's  common  council 
has  continued  to  act  under  the  city  charter, 
Ignoring  the  later  general  law.  That  law  is 
self -operative,  if  the  real,  even  though  not 
nominal,  office  exists,  and  It  Is  clear  from  the 
proofs  in  this  case  that  it  has  always  been 
regarded  as  In  force  in  Newark,  both  by  the 
common  council  and  Its  appointees.  In  an  or- 
dinance to  regulate  the  construction  of  build- 
ings, approved  May  2,  1896,  which  is  In  evi- 
dence, there  is  reference  throughout  to  the 
"Inspector,"— a  term  thus  defined  in  sec- 
tion 6:  "  'Inspector*  means  the  inspector  of 
buildings  appointed  under  provisions  of  this 
ordinance."  No  provision  for  appointment  is 
contained  in  the  ordinance,  and  the  proof  in 
the  case  is  that  the  powers  conferred  have 
always  been  exercised  by  the  incumbent  of 
the  office  of  "superintendent  of  buildings" 
already  existoit.  Section  3  of  this  ordinance 
devolves  on  the  "Inspector"  the  duty  of 
granting  or  refusing  of  a  permit  for  the 
erecting,  repairing,  changing,  or  altering  any 
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buUdiag  or  structure  within  tbe  limits  of  the 
city,— «  fouctlon  In  terms  vested  in  the  offi- 
cer contemplated  by  the  act  of  1886.  On 
June  29,  1806,  there  was  approved  an  ordi- 
nance couched  In  form  as  an  amendment  to 
section  181  of  "An  ordinance  comprising  the 
ordinances  of  the  city  of  Newarli,"  filed  Oc- 
tober 2,  1888,  which  reads  as  follows: 

"Sec.  181.  There  shall  be  appointed  by  the 
common  council  of  the  dty  of  Newark  an 
officer  to  be  designated  as  superintendent  of 
buildings  of  the  city  of  Newark;  said  super- 
intendent shall  be  an  architect,  maaon  or 
carpenter,  who  shall  devote  his  whole  time 
and  labor  to  the  discharge  of  the  dntiea  of 
bis  office  as  herein  defined  and  who  shall 
receive  for  his  services  the  annual  salary  of 
fifteen  hundred  dollars.  There  shall  also  in 
like  manner  be  appointed  an  aasistant  to  said 
superintendent  of  buildings,  who  shall  be 
an  architect,  mason  or  carpenter,  who  shall 
devote  hla  whole  time  and  labor  to  duties 
assigned  to  him  by  the  superintendent  of 
buildings  and  assist  him  In  the  work  of  the 
office  undo:  his  directions  and  who  shall  re- 
ceive for  his  services  the  anual  salary  of  one 
thousand  dollars." 

On  May  21,  1807,  the  prosecutor  Peal  was 
appointed  by  the  common  council  "superin- 
tendent of  buildings."  The  oath  adminis- 
tered to  him  was  to  perform  the  duties  of 
"inspector  of  buildings."  On  August  6, 1897, 
George  Thompson  was  appointed  "assistant 
superintoident  of  boildings."  The  oath  ad- 
ministered to  him  was  to  perform  the  duties 
of  "assistant  building  inspector."  On  Sep- 
tember 1,  1899,  without  any  ordinance  to  in- 
crease the  number  of  assistants,  tbe  prose- 
cutors O'Bourke  and  Beilly  were  appointed 
"assistants  to  the  superiatendent  of  build- 
ings," and  took  official  oaths  under  that  title. 
On  April  13,  1900,  a  resolution  was  adopted 
by  the  council  appointing  Peal  "superintend- 
ent of  buildings"  for  the  period  of  two  years 
from  May  1,  1900,  at  a  salary  of  $1,500  per 
year,  payable  monthly.  This  resolution  was 
presented  to  the  mayor,  April  16,  1900,  and 
filed  without  his  signature,  April  27,  1900, 
and  Peal  filed  on  May  1,  1900,  his  written 
acceptance  of  the  c^ce.  If  the  office  was 
in  fact  that  contemplated  by  the  acts  of 
1886  and  1S99,  this  resolution,  by  legal  au- 
thority, fixed  a  term  therefor  during  which 
Peal  can  I>e  removed  therefrom  only  for 
cause. 

But  the  defendants,  changing  their  ground, 
put  forth  the  claim  that  anothw  person, 
namely,  George  Tiiompson,  was  on  April  13, 
1900,  appointed  by  the  council  to  an  office 
styled  "inspector  of  buildings,"  and  that  he 
must  be  taken  to  be  the  oQicer  contemplated 
by  the  acts  of  1880  and  ISOO.  Thompson  was 
appointed  on  that  day  to  an  office,  and  has 
not  since  been  disturbed;  but  it  is  plain  that 
he  was  not  appointed  to  a  new  office,  but 
was  merely  reappointed  to  that  he  bad  pre- 
viously held.  It  will  be  remembered  that  In 
1897  he  had  been  appointed  "assistant  super- 


intendent of  buildings,"  and  liad  been  sworn 
In  aa  "assistant  building  inspector."  Tbe  de- 
fendants now  produce  from  tbe  files  of  tbe 
city  clerk  a  resolution  purporting  to  bave 
been  that  adopted  April  18,  IflOO,  which  reads 
as  follows:  "Besolved,  that  Oeorge  Thomp- 
son be,  and  he  Is  hereby,  appointed  inspector 
of  buildlnga  of  the  dty  of  Newark  for  tbe 
period  of  two  years  from  and  after  tbe  1st 
day  of  May,  1900,  at  the  annual  salary  of 
$1,000,  payable  monthly;"  but,  unfortunate- 
ly for  the  defendants'  contention,  the  min- 
utes of  the  council,  also  in  evidence,  recite 
the  resolution  adopted  as  appointing  Thomp- 
son "assistant  superintendent  of  buUdlnga" 
for  tbe  term  and  at  the  salary  stated. 
Strangely  enough,  tbe  resolutions  of  tbe  same 
meeting  appointing  O'Kourlie  and  Reilly  for 
a  like  term,  and  at  a  like  salary,  each  style 
the  office  to  which  the  appointment  is  made 
as  "assistant  to  the  siqierintendent  of  build- 
ings," while  the  minutes  of  tbe  cooncll  re- 
cite tbe  resointion  adopted  In  each  case  aa 
appointing  to  tbe  office  of  "inspector  of  build- 
ings." 

Tbe  fact  seems  to  be  that,  colloquially,  the 
bead  of  the  building  department  has  in  New- 
ark always  been  called  "superintendent,"  and 
bis  subordinates  have  Indifferently  been  call- 
ed "inspectors"  or  "assistants  to  tbe  super- 
intendent." Hence  tbe  indiscrimination  in 
tbe  official  procedure.  It  Is  perfectly  clear 
that  the  outgoing  council  on  April  13,  1900, 
meant  to  secure  the  tenure  of  all  the  offi- 
cials of  the  deipartment  by  fixed  stated  terms 
for  them.  As  to  the  three  assistants,  this 
was  ineffectual  for  the  reason  above  stated, 
vis.  that  their  appointment  could  rest  only  on 
tbe  charter,  as  that  of  subordinate  officers 
thought  necessary  by  the  council,  and  hold- 
ing at  pleasure  of  tbe  appointing  power.  The 
council  could  not  bind  its  successors.  Tbe 
head  of  the  department,  however  styled,  was 
the  inspector  of  buildings,  whose  appointment 
was  authorized  by  the  act  of  1886.  If  tbere 
were  n«  other  way  of  determining  which  of 
the  four  officers  was  the  head,  tbe  larger 
salary  fi&ed  for  him  marks  Peal  as  such,  and, 
besides,  the  proofs  show  him  to  have  been 
such  in  fact  The  fire-escape  law  of  1890 
(P.  £>.  p.  358),  undoubtedly  framed  vrlth  the 
situation  of  Newark  in  mind,  speaks  of  tbe 
"chief  building  inspector,"  and  tbe  uncon- 
tradicted testimony  is  that  Peal  has  always 
performed  the  duties  imposed  by  the  act, 
and,  further,  that  there  has  never  been  any 
difference  as  between  Thompson,  O'Rourke. 
and  Reilly  with  respect  to  their  duties,  each 
being  in  charge  of  a  territorial  district,  and 
being  subordinate  of  Peal. 

Lastly,  the  defendants  urge  that  Peal  has 
no  locum  standi,  because  he  has  not  since 
his  last  election  complied  with  section  24  of 
the  city  charter,  which  reads  as  follows: 

"Sec.  24.  And  be  it  enacted,  that  every  per- 
son who  shall  be  elected  or  appointed  to  any 
office  in  pursuance  of  this  act  shall,  before 
he  enters  npoa  tbe  duties  of  blA  office^  take 
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aad  Bubflcrlbe  before  tfa«  <Atf  elerk  or  the  i 
mayor  of  said  city,  the  oatb  of  allegtattce  to 
this  state,  and  likewise  an  oath  or  affirma- 
tion that  he  will  faithfully  and  Impartially 
«xecnte  the  trust  reposed  In  him,  according 
to  the  best  of  his  ability  and  understanding; 
'Which  oaths  shall  be  filed  and  preserved  In 
the  office  of  the  said  clerk." 

The  defendants  prove  that  no  oath  sub- 
scribed by  Peal,  taken  since  his  last  appoint- 
ment Is  on  file  In  the  clerk's  office,  and  that 
lact,  together  with  his  silence  on  the  sub- 
ject, may  Justify  the  assumption  that  none 
was  taken.  It  Is  not  clear  that  the  election 
^Plflles  to  an  appointment  under  the  act  of 
1886,  but,  whether  so  or  not.  It  Is  directory 
only,  and  Imposes  no  forfeiture.  Peal  did 
enter  on  the  duties  of  his  office,  and  can  take 
the  oath  at  any  time.  Possession  under 
-claim  of  right  Is  all  that  he  needs  to  enable 
him  to  resist  an  attempt  to  remove  hltn,  ex- 
cept upon  charges  preferred.  The  Judgment 
tn  Peal's  Case  will  be  reversed,  and  the  rec- 
ord will  be  remitted,  with  directions  to  set 
aside  the  action  brought  np  by  this  wrTL 
The  Judgment  In  the  O'Rourke  and  RelUy 
Case  will  be  affirmed. 


■OURLET  T.   BOAHD   OP   CHOSEN   PttEB- 

HOLDEBS  or  COTTNTY  OP  HTTDSON. 

(Soprema  C«nrt  at  New  Jersey.    Jua*  10, 

1901.) 

HIGHWAYS  —  CONSTRUCTION  —  RKCOVSHT    OF 
CONTRACT  PRICE— REPAmS-INTEREST. 

1.  Approval  by  the  chief  engineer  of  a  pub- 
lic road  anthorlied  by  the  set  of  April  7,  1888 
(3  Gen.  St  p.  2882),  or  its  supplements,  is  a 
prerequisite  to  recovery  under  a  contract  for 
the  building  and  construction  of  such  road,  un- 
less payment  of  the  claim  shall  have  been  or- 
dered ky  a  two-thirds  vote  of  all  tfie  aeubers 
of  the  board  of  chosen  freeholders  of  the  coun- 
ty within  which  such  road  is  laid  out. 

2.  Work'  and  materials  necessary  for  the 
maintenance  or  repair  of  such  a  road  may  be 
awarded  by  such  board  of  chosen  fre^^oMers 
without  advertisement  and  contract  with  the 
lowest  bidder,  notwiUistanding  the  cost  may 
exceed  ^1,000.  The  requirement  of  the  statute 
of  advertisement  and  contract  applies  only  to 
original  congtruction. 

8.  A  coBtract  for  a  county  public  road  fixed 
the  price  for  excavation  and  filling  at  specified 
rates  for  excavation  only,  and  required  all  fills 
to  be  made  with  materials  excavated  from  the 
road,  unlea  the  contmctor  should  prefer  to 
borrow  filling,  in  which  cage  it  should  be  with- 
out cost  to  the  county.  The  reanired  excava- 
tion of  the  road  did  not  furnisa  enough  ma- 
terial for  tihe  required  fills.  HeU,  that  the  con- 
tractor was  entitled  to  recover  for  the  deficien- 
cy provided  from  borrow  pits. 

4.  Interest  on  a  demand,  required  by  "Aa 
act  in  relation  to  the  expenditure  of  poMie 
money  by  municipal  corporations,"  a()prov«d 
April  4,  1871  (2  Gen.  St.  p.  2237),  to  be  veri- 
fied before  payment  is  legal,  can  only  be  al- 
lowed from  the  date  at  which  such  verified  d^ 
mand  is  presented  for  payment. 

(Syllabus  by  the  Osnrt.) 

Action  by  Michael  Curley  against  the 
board  of  chosen  freeholders  of  the  county 
ot    Hudson.    Verdict    for    plaintiff.     Rule 


to  Show  cause  whj  n«w  trial  shonld  not  be 
granted.    Denied  on  condltlona. 

Argued  February  term,  1901,  befon  DB 
PTJE,  C.  J.,  and  DIXON,  0OIXIN8,  and 
HBNDRICKSON,  JJ. 

Charles  L.  Oorbin,  for  plaintiff.  John 
Qrlffia,  for  defendant. 

C01.MN8,  J.  The  plaintiff  contracted  to 
bnlld  and  construct  two  divisions  of  the 
Branch  road,  connecting  the  Hudson  Boule- 
vard with  Weehawken,  and'  the  claim  in 
suit  grew  out  of  his  contracts.  The  road 
was  established  nnder  "An  act  to  author- 
ize the  board  of  chosen  freeholders  of  any 
of  the  several  counties  of  this  state  to  lay 
out,  open,  constmct.  Improve  and  maintain 
a  public  road  therein,"  approved  April  7, 
1888  (3  Oen.  Bt  p.  2882),  and  Its  sapple- 
ments.  TTnder  each  contract  a  percentage 
of  the  certificates  of  sums  earned  as  tbe 
work  progressed  was  to  be  retained  nntll 
a  fixed  time  after  the  completion  of  the  con- 
tract, and  one  of  the  plaintiff's  claims  Is  for 
such  retained  and  overdne  percentages.  His 
right  to  recover  them  is  conceded.  Two 
claims  for  extra  work  ordered  by  the  de- 
fendant and  approved  by  the  chief  engineer 
appointed  under  the  act  are  also  conceded. 
They  are,  respectively,  ^956.04  and  $906.35. 
Another  claim  approved  by  the  chief  en- 
gineer was  disputed  at  the  trial,  but  we 
agree  witti  tiie  county  counsel  that  the  Jury's 
resolution  of  the  dispute  on  the  facts  In 
favor  of  the  plaintiff  was  Justified,  and  that 
the  claim  is  a  fair  one.  Resistance  to  re- 
covery is  now  made  only  on  the  ground  that 
the  claim  exceeds  $1,000,  and  is  for  work 
not  let  to  the  lowest  bidder  after  advertise- 
ment. Section  11  of  the  act  under  which 
the  road  was  constructed  provides  "that  all 
work  and  materials  over  and  exceeding  one 
thousand  dollars  done  or  furnished  In  and 
about  the  opening,  laying  ont,  constructing 
and  improving  such  road,  shall  be  made  or 
furnished  by  contract,  after  advertisement 
In  the  following  manner:  •  •  ♦  [two 
weeks  in  two  newspapers],  and  [the  board] 
shall  thereafter  at  some  regular  stated  meet- 
ing award  the  contract  or  contracts  to  the 
lowest  responsible  bidder,  who  shall  furnish 
such  good  and  sufficient  sureties  as  may  be 
approved  by  said  board."  The  work  In 
question  was  not  construction,  but  repair. 
TTnder  one  of  his  contracts  the  plaintiff 
had  bunt  a  retaining  wall  along  low-lying 
property  belonging  to  the  Opdyke  estate. 
Long  after  his  contract  was  completed,  and 
after  the  whole  contract  price  was  due  him, 
this  wall,  through  no  fault  of  construction, 
was  undermined  by  a  flood,  and  had  to  be 
partially  rebuilt.  It  could  not  be  told  In 
advance  how  much  would  have  to  be  re- 
built, but  It  was  supposed  that  the  cost 
would  not  exceed  $1,000.  The  board  and 
contractor  disputed  as  to  who  should  bear 
the  cost,  but  the  work  wu  ordwed  done^ 
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and,  as  before  stated,  that  dispute  was  set- 
tled b-y  tbe  Jury  in  faror  of  the  contractor. 
By  section  16  of  tbe  act,  it  is  made  the  duty 
of  the  board  "to  maintain  and  properly 
light"  tbe  road,  "and  to  keep  tbe  same  in 
repair  and  fit  for  public  use,  from  year  to 
year,  at  tbe  expense  of  tbe  public  at  large 
of  Bucb  county."  No  restriction  in  tbe  per- 
formance of  this  duty  la  imposed,  and  there- 
fore no  contract  or  advertisement  was  nec- 
essary. There  is  a  prorislon  in  tbe  special 
act  of  March  23,  1875  (P.  L.  p.  324),  under 
which  Hudson  county  is  organized,  requlr- 
big  contracts  exceeding  $1,000,  to  be  award- 
ed to  tbe  lowest  responsible  bidder,  after 
advertisement  for  two  weeks  in  two  news- 
papers, bnt  that  applies  only  to  "materials 
to  be  furnished  or  labor  to  be  performed  in, 
on,  upon,  or  about  any  of  the  institutions 
or  places  under  tbe  supervision  of  said 
iKtard,"— language  not  appropriate  to  this 
road.  Tbe  act  authorizing  the  road  is  sol 
generis,  and  work  under  Its  authority  is  to 
be  regulated  only  by  its  own  provisions.  It 
is  a  general  law,  and  must  have  nnlform 
operation  wherever  put  in  force.  Legisla- 
tive opinion  on  this  subject  is  aCTorded  by 
a  supplement  to  the  act  approved  March  24, 
1888  (P.  L.  p.  173).  By  that  supplement  it 
was  enacted  that  after  a  certain  time  all 
duties  touching  the  maintenance,  lighting, 
repair,  and  control  of  any  road  or  brancb 
road  constructed  under  tbe  act  should  de- 
volve on  a  board  of  commissioners,  to  lie 
elected  by  tbe  people;  and  it  Is  enacted  as 
follows:  "(7)  That  should  said  commission- 
ers determine  to  maintain,  repair  or  light 
such  road  or  any  part  thereof  by  contract, 
proposals  for  any  such  road  shall  be  pub- 
lished for  two  weeks  In  at  least  two  of  tbe 
newspapers  in  such  county  to  be  selected 
by  said  commissioners,  and  such  contract 
shall  be  awarded  to  tbe  lowest  responsible 
bidder,  who  shall  famish  satisfactory  se- 
curity for  the  performance  of  the  same,  to 
be  approved  by  said  commissioners."  This 
assumes  that  maintenance  and  repair  of  tbe 
road  might  be  by  contract  or  not,  at  the 
option  of  the  freeholders  and  their  suc- 
cessors, tbe  commissioners.  It  Is  reasona- 
ble that  this  should  be  so.  Repair  might 
be  by  day's  work  or  with  convict  labor. 
It  is  very  unnsnal  to  repair  roads  by  con- 
tract. The  sum  Justly  due  the  plaintiff  on 
this  account  is  undisputed. 

Tbe  only  other  claim  to  be  considered,  and 
'the  only  one  the  amount  of  which  Is  dis- 
puted, is  for  tbe  price,  at  contract  rates,  of 
excavation  In  borrow  pits,  rendered  neces- 
sary for  the  filling  required  on  division  No. 
2  of  said  Branch  road,  under  the  plaintltTs 
contract.  Tbe  main  question  Is  whether  the 
plaintiff  is  entitled  to  be  paid  for  such  neces- 
sary outside  excavation,  or  whether,  by  his 
contract,  be  was  obliged  to  do  It  gratuitous- 
ly. The  question  would  not  have  arisen  but 
for  tbe  fact,  as  is  quite  evident  from  a  peru- 
sal of  the  contract,  that  tbe  draftsman  as- 


sumed that  the  material  excavated  within 
the  lines  of  tbe  road  in  bringing  tbe  high 
places  down  to  the  established  grade  would 
be  sufficient  for  all  filling  of  low  places  nec- 
essary to  liring  them  up  to  such  grade. 
This  turned  out  not  to  lie  tbe  case;  hence 
the  dispute.  Tbe  county,  by  due  advertise- 
ment, invited  proposals  for  tbe  construction 
of  tbe  road,  and  accompanied  tbe  advertise- 
ment with  the  chief  engineer's  estimate  of 
tbe  work  and  materials  required.  This  esti- 
mate included  excavation,  but  not  filling. 
The  advertisement  contained  a  notice  that 
prices  bid  for  excavation  must  Include  de- 
positing as  much  of  tbe  same  as  might  be 
required  in  "fills"  along  tbe  line  of  tbe  road. 
Bidders  were  not  to  submit  proposals  for  the 
whole  work  in  a  lump  sum,  but  for  a  large 
number  of  ditTerent  classes  of  work  separately; 
and  not  for  each  class  In  a  lump  sum,  bnt  at  a 
rate  to  be  stated,— for  excavation  by  the  cubic 
yard.  The  contract  awarded  on  the  plain- 
tUTs  proposal  provided  that  he  should  fur- 
nish all  the  materials  and  do  all  tbe  work 
required  for  grading,  regulating,  and  improv- 
ing the  division  according  to  tbe  specifica- 
tions on  file  in  the  ofllce  of  tbe  chief  engi- 
neer, and  tbe  plans  therein  referred  to  for 
certain  prices  named,  including  "for  eacb  and 
every  cubic  yard  of  earth  excavated  the  sum 
of  49  cents,"  and  "for  eacb  and  every  cubic 
yard  of  rock  excavation  tbe  sum  of  25  cents"; 
and  it  was  provided  that  tbe  road  should 
be  brought  to  the  established  grade  by  ex- 
cavating or  filling  the  same,  as  might  be 
necessary,  tbe  full  width  of  the  road,  and 
that,  when  tbe  grades  and  intersecting 
streets  were  changed  or  affected  by  the 
,  grades  of  tbe  new  road,  said  streets  should 
be  graded  and  regulated  as  directed  by  tbe 
chief  engineer  in  eacb  case.  It  was  fnrth« 
provided  as  follows:  "All  fills  shall  be  made 
with  material  excavated  from  tbe  road  with- 
out further  cost  than  the  prices  .bid  for  ex- 
cavation, or,  if  the  contractor  prefer  to  bor^ 
row  filling  in  any  case,  it  shall  be  done  with- 
out cost  to  the  county."  There  are  various 
provisions  throughout  the  contract  which 
show  that  it  was  contemplated  that  the  quan- 
tities and  character  of  excavation  would 
vary  from  the  estimates.  Now,  while,  as  I 
say,  it  was  assumed  that  sufficient  material 
for  all  filling  required  would  be  procurable 
within  the  lines  of  the  road,  it  by  no  means 
follows  that  tbe  true  construction  of  the  con- 
tract is  that  the  contractor  was  obliged  to 
supply  a  possible  deficiency  at  his  own  cost. 
All  that  tbe  contract  means  is  that  the  price 
to  be  paid  for  excavation  should  include  tbe 
deposit  of  the  material  at  the  "fills."  A  com- 
mon method  of  payment  for  road  construc- 
tion is  at  a  rate  for  excavation,  whether 
within  the  lines  of  tbe  road  or  in  borrow 
pits;  such  rate  to  include  tbe  necessary  em- 
bankments and  other  filling.  Resort  to  bor- 
row pits  is  more  frequent  in  railroad  than  in 
highway  construction,  bat  the  methods  adopt- 
ed are  tbe  same  In  both  cases.    The  road  in 

Digitized  byCjOOQlC 


S.  J.) 


OUBLET  T.  BOARD  OF  CHOSEN  FBEEHOLDEB& 


478 


qaeation  had  considerable  embanlcm^iit  in- 
closed wlthis  heavy  retaining  walla.  The 
provision  In  plaintiff's  contract  that,  it  he 
shoold  prefer  to  borrow  filling,  he  should  do 
it  witfaoat  cost  to  the  comity,  simply  means 
that  he  most  not  dispose  of  materials  exca- 
vated within  the  lines  of  the  road  elsewhere 
than  on  the  road,  except  by  substituting  for 
it  other  material  at  his  own  cost  He  might 
desire  to  sell  as  paving  blocks— as  In  fact  the 
plaintiff  did  to  a  small  extent— some  at  the 
rock  removed,  and.  If  he  should  do  so,  be 
must  replace  It  with  proper  material  from 
without.  It  Is  not  Bupposable  that  the  par- 
ties contemplated  that  the  contractor  should 
furnish  necessary  filling  at  bis  own  expense, 
if  the  material  available  within  the  line  of 
the  road  was  insufllcient.  For  all  necessary 
excavation,  wherever  made,  the  plaintiff 
should  be  paid  at  the  contract  rate.  No 
practical  difficulty  In  thus  construing  the  con- 
tract arises  from  the  fact  that  the  rates  of 
earth  and  rock  excavation  differ;  for  it  Is 
not  to  be  thought  that  the  parties  could  have 
expected  that  the  contractor  would  blast  rodt 
from  ledges  elsewhere  to  put  on  the  road's 
embankment  Embankments,  except  for  re- 
taining walls,— of  which  I  will  speak  later,— 
are  normally  made  of  earth,  not  rock.  Had 
the  difference  in  rate  been  the  reverse  of 
what  it  was,  there  might  have  been  room  for 
dispute.  There  la  none  In  this  case.  The 
main  qnestlon,  therefore,  must  be  solved,  as 
It  was  at  the  trial.  In  favor  of  the  plaintiff. 
The  secondary  question  is  as  to  the  quan- 
tity of  extra  filling  for  which  the  plaintiff 
should  be  allowed  at  the  excavation  rata 
Much  of  the  rock  excavated  from  the  road 
was  used  In  constructing  retaining  walls  of 
embankments  and  for  parapet  walls.  The 
plaintiff  included  In  his  claim  an  equivalent 
quantity,  but  this  claim  was  rightly  disputed. 
Ail  these  walls  were  bid  and  contracted  for 
separately  by  the  cubic  yard,  at  prices  which 
must  have  Included  the  material.  If  the  con- 
tractor used  in  their  construction  rock  which 
be  excavated  from  the  road,  he  was  bound, 
under  the  contract  to  supply  Its  equivalent 
If  needed  In  the  "fills,"  Just  as  he  was  bound 
to  replace  any  rock  he  sold  for  paving  blocks. 
The  Jury  were  instructed  that  the  plaintiff 
could  be  allowed  for  the  excavation  outside 
the  road  of  only  such  material  as  be  bad 
to  get  beyond  what  he  could  have  used,  pro- 
cured within  the  lines  of  the  road.  On  that 
point  there  was  dispute  in  the  testimony. 
The  chief  engineer  testified  that  the  defi- 
ciency was  3,848  cubic  yards,  which,  at  the 
rate  of  49  cents  per  yard,  would  come  to 
11,886.52.  An  assistant  engineer,  who  had 
been  In  charge  of  the  work,  was  empbyed  by 
the  plaintiff  to  make  an  Independent  calcula- 
tion, and  he  testified  that  the  deficiency  was 
11,722  cubic  yards,  and  the  Jury  adopted  his 
figures.  We  should  have  to  consider  the 
evidence  supporting  these  differing  estimates, 
and  decide  whether  or  not  the  verdict  could 


be  eapported.  but  for  the  fact  of  a  legal  qnes- 
tion,  not  raised  at  the  trial,  but  now  preeen^ 
ed,  which  is  clearly  contn^ing.  By  the 
eighteenth  section  of  the  act  under  which 
the  road  was  bailt  it  is  enacted:  "That  a 
chief  engineer,  who  shall  have  the  supervi- 
sion of  the  laying  out  and  building  of  said 
road  in  accordance  with  the  provisions  of 
this  act  shall  be  appointed  by  the  Judges  of 
the  inferior  court  of  common  pleas  of  such 
county,  or  a  majority  of  them;  said  appoint- 
ment shall  be  certified  in  writing,  under  the 
hands  of  said  Judges  to  said  board  of  chosen 
freeholders.  *  *  *  No  moneys  shall  be 
paid  to  any  contractor  or  person  or  persons 
engaged  In  the  building  and  construction  of 
said  road  •  •  •  until  the  bill  or  claim 
Uierefor  shall  have  been  approved  of  by  said 
chief  engineer,  except  that  said  board  may 
order  the  payment  of  any  bill  or  claim  with- 
out such  approval  by  a  two-thirds  vote  of 
all  the  members  of  suah  board."  There  has 
been  no  vote  of  the  board  of  chosen  freehold- 
ers upon  the  idalntlff's  claim,  and  therefore, 
by  the  plain  words  of  the  statute,  the  claim 
cannot  be  paid  without  the  approval  of  the 
chief  engineer.  It  follows  logically  that.  In 
the  absence  of  fraud,  no  recovery  can  be  had 
ni>on  such  claim  without  such  approval. 
Chism  V.  Schlpper,  51  N.  J.  Law,  1,  16  Aa 
316,  14  Am.  St.  Rep.  668.  No  method  of  ap- 
proval is  prescribed,  and  the  chief  engineer's 
testimony  may  fairly  be  taken  as  an  approval 
of  the  amount  of  the  claim,  though  not  of  its 
legality.  As  the  defense  of  nonapproval  was 
not  pleaded,  we  are  disposed  to  permit  re- 
covery If  the  plaintiff  is  willing  to  accept 
the  figures  of  the  chief  engineer;  otherwise, 
it  Is  our  duty,  in  view  of  the  wide  discrepancy 
of  the  estimates,  to  permit  the  pleadings  to 
be  amended.  In  order  to  be  sure  of  doing  Jus- 
tice to  the  county.  The  plaintiff,  at  his  <^ 
tlon,  may  strike  out  this  claim  from  his  dec- 
laration and  bill  of  particulars,  and  pursue 
such  course  with  regard  thereto  as  he  may 
be  advised  to  take.  The  chief  engineer  is 
now  functus  ofBdo,  but  by  the  same  section 
the  court  may  appoint  a  successor,  who  will  be 
in  a  position  to  consider  the  plaintiff's  claim. 
There  remains  to  be  considered  the  mat- 
ter of  interest  By  "An  act  In  relation  to 
the  expenditure  of  public  money  by  municipal 
corporations,"  approved  AprU  4,  1871  (2  Gen. 
St  p.  2237),  it  is,  among  other  things,  enact- 
ed that  It  shall  not  be  lawful  for  any  board 
of  chosen  freeholders  to  pay  or  disburse  any 
money  of  the  county,  unless  the  claimant 
shall  first  present  a  verified  demand.  In 
each  of  the  claims  above  mentioned  the  plain- 
tiff compiled  with  the  law  in  this  respect, 
but  In  all  except  those  In  which  percentages 
were  retained  under  the  contracts  he  did  so 
a  considerable  time  after  his  demand  accrued. 
Attention  was  not  called,  at  the  trial,  to  this 
fact,  and  interest  was  allowed  from  the  time 
the  demands  respectively  accrued.  It  is 
clear  tbat  a  municipality  ought  not  to  be- 
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•charged  interest  on  a  debt  whicb,  by  reaaoa 
of  the  craditor'R  neglect,  It  cannot  legally 
pay.  The  -verdict,  therefore,  muBt  be  re- 
■doced  accordingly.  In  the  case  of  the  re- 
tained pettientages  by  Inadvertence  Interest 
was  reclHnied  for  too  long  a  time.  The  pet- 
-centage  in  each  case  tvaa  not  dn«  tmtll  six 
months  aftw  the  completing  ot  the  contract, 
:flnd  Interest  should  only  run  from  that  date. 
The  verdict  should  have  been  on  the  follow- 
ing basis: 

Itetalned  percentage  on  contract  for 

^TteionNo.  1 |  5,668  06 

Interest  from  Aognst  3,  189S 864  S6 

Betaioed  percentage  on  contract  for 

dlTWon  No.  2 4,995  83 

Interest  from  Norember  5,  1898. ..  686  04 
Xlztra  work  conceded  ($9S6.04  and 

(906,36) 1,86239 

Interest  hom  Febnuiy  2,  1899 228  76 

fiebuUdlng  of  Opdyke  retaining  wall  2,0S8  99 

Interest  from  Aogust  2,  1900 67  S9 

|16,«i7  22 
If  the  claim  for  outside  excavation 
la  not  Btmdc  ont  of  the  case  then 
It  may  be  inclnded,  on  the  chief 

engineer's  fignres 1,886  B2 

Interest  from  August  2,  1900 61  91 

^18,374  65 
If  the  plaintiff  will  consent  to  the  neces- 
-aary  remission,  judgment  may  be  entered  on 
the  verdict  for  $18,374.65,  or.  If  he  takes  an 
order  striking  out  from  the  suit  the  claim  for 
outside  excavation.  Judgment  may  be  entered 
for  $16,427.22;  otherwise,  the  rule  to  show 
cause  will  be  made  absolute. 


McCmXOCH  V.  TOMPKINS. 

•(Cowt  of  Chancery  of  New  Jersey.    Jane  14, 
1901.) 

TROSTS-TR'DSTBB-ArXJOUMTINa-BTntDBN    OP 

PROOf— TKDST  PUND3-INVE5ST- 

UKNT-COMMISSION. 

1.  The  burden  of  proof  is  upon  an  acoouatlng 
trustee  to  show  that  he  is  entitled  to  the  allow- 
ances for  which  he  claims  credit. 

2.  WhMi  a  trustee,  acting  under  a  trust  to 
collect  and  pay  over  or  invest  tor  the  sole  bene- 
fit of  a  cestui  que  trust,  purchases  land  in  his 
own  name,  and  pays  for  It  wholly  with  the 
tmst  ftinds,  he  will  be  decreed  to  convey  to  bis 
cestui  qne  tmst  the  land  so  purciiased,  and,  on 
stating  the  trust  acconnt,  will  be  entitled  to  an 
allowance  of  credit  for  the  amount  of  trust 
funds  nctnally  expended  in  the  purchase. 

S.  Where  such  a  trustee  approiwiates  the  tmst 
funds  to  his  own  use,  without  identifying  then, 
and  purchases  real  estate  therewith,  all  without 
the  knowledge  or  consent  of  the  cestui  que  trust, 
and,  when  called  to  acconnt,  sets  up  a  false 
claim  for  greater  allowances  of  credit  than  be 
is  entitled  to,  he  should  not  be  allowed  commis- 
sions for  his  services  as  trustee. 

(Syllabus  by  the  Court.) 

Bni  by  Kate  McCullocb  against  George 
Tompkins  to  compel  the  accounting  of  de- 
fendant as  trustee.  Decree  in  favor  of  com- 
plainant 

The  bill  In  this  case  Is  filed  by  the  com- 
plainant against  George  Tompkins,  alleging 
'that,  being  In  feeble  health,  she  had  placed 


herMlf  onder  tiie  defcndanf  a  treatment  as 
a  Ohrlatian  Science  bealer.  She  allegea  that 
he  fraudulently  procured  from  her  a  power 
of  attorney  to  collect  bar  moneya,  and  ia- 
vest  the  same  as  he  sbonltf  determine,  wltft- 
ont  her  knowledge  of  its  conbentt  and  effect: 
that  be  obtained  from  her  lat^e  aoms  of 
money,  amounting  in  tbe  aggregate  to  f4.- 
030;  tHat  be  purchased  a  house  aad  lot  Xo. 
426  Linden  street,  in  tbe  ctty  of  Oamden. 
with  her  money,  for  |4,000,  and  took  tbe  title 
thereto  in  hie  own  name,  witbont  any  refer- 
ence to  tbe  complainant  as  cestnl  que  tmst; 
that  she  Is  unable  t»  get  aay  satisfactory 
Information  from  the  defendant  as  to  where 
and  bow  her  moneys  were  inrested;  and  sbe 
prays  an  accounting,  and  restraint  apon  tbe 
defendant  from  conveying  or  incumb^liig 
the  honse  and  lot  No.  436  £>inden  street,  Chm- 
den,  purchased  with  ber  money,  and  for  am 
accountUig  as  to  tbe  tBvestmeBts  made  of 
ber  money  in  defendant's  hands,  and  for  a 
decree  that  be  convey  to  ber  tbe  Uoden 
street  property,  and  that  be  sbould  tetnm 
to  ber  the  residue  of  her  moneys  in  bis  pos- 
session. The  defendant  answers,  claiming 
that  the  comi^alnant  placed  herself  nnder 
bis  care  for  tbe  pnrpoee  of  'Ipnrsnlng  a 
coarse  m  Christian  Science  fbr  amelioration 
and  restoration  in  health,"  and  agreed  to 
pay  $5  a  week  therefor,  and  aBeges  an  agree- 
ment on  the  complahMtflt's  part  that  the  total 
sum  thtis  due  Is  $255.  He  denies  any  frand, 
but  admitB  that  be  received  from  the  com- 
plainant certain  claims  due  to  her  for  col- 
lection. He  claims  that  she  proposed  a  com- 
pensation of  20  per  cent,  to  be  paid  to  him 
for  their  collection.  He  alleges  that  he  ac- 
cepted this  proposition,  and  has  collected  of 
the  complainant's  moneys  $4,053.87,  for  wblcb 
he  claims  a  commlsston  of  $810.27.  He  de- 
nies that  the  power  of  attorney  was  not 
read  to  her,  and  alleges  that  It  was  made 
at  her  own  solicitation.  He  denies  that  he 
purchased  the  Linden  street  house  for  $4,- 
060,  and  alleges  that  he  agreed  to  pay  the 
mortgage  thereon  to  the  amount  of  $2,900, 
I  and  the  further  sum  of  $3,100,  by  direction 
of  the  complainant  herself,  and  declares  that 
be  now  holds  tbe  property  for  the  complain- 
ant, subject  to  the  mortgage  debt  He  de- 
nies that  the  complainant  is  not  Informed  as 
to  the  Investment  of  her  money,  and  avers 
that  she  knows  where  tbe  same  Is  InTested. 
and  that  It  was  done  by  her  direction.  He 
claims  that  he  has  paid  for  her  at  varloos 
times  $354.45,  and  alleges  that  he  has  many 
times  requested  complainant  to  pay  the  bal- 
ance due  him,  and  to  accept  a  transfer  of  the 
said  house  and  lot  from  him  In  full  discharge 
of  his  trust  Issue  was  Joined,  and  the 
cause  came  to  final  hearing. 

At  the  opening  of  tbe  cause,  defendant's 
counsel  tendered  a  deed,  conveying  the  lin- 
den street  property  to  the  complainant  tw 
the  named  consideration  of  $6,000.  In  re- 
sponse to  this  tender,  the  counsel  for  tbe 
defendant  stated  that  tho/title  In  tbe  Linden 
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street  property,  as  held  by  the  defendant, 
represHited   an    Investment   of   but   91,100, 
-with  $2,S00  of  mortgage  drtrt  thereon.    The 
-vice  ehancdlor  stated  to  the  complainant's 
•coanad  that  they  might  accept  the  tender, 
or  decline  it  or  hold  It  under  advisement, 
until  an  OKtortnnity  conld  be  had  to  see 
-n-hetber  the  deed  secured  the  rights  of  the 
■complainant    Counsel  for  the  defendant  de- 
«lared  that  they  made  the  tender  of  the  deed 
In  compliance  -with  the  prayer  of  the  bill 
asking  for  a  conveyance  of  the  property. 
The  counsel  for  the  complainant  stated  that 
they  would  hold  the  tender  under  advisement 
The  hearing  then  proceeded  by  the  examina- 
tion of  the  complainant  and  of  the  defend- 
ant   The  testimony  taken,  with  the  answer 
of  the  defendant  showed  that  there  was  no 
dispute  between  the  parties  that  the  defend- 
ant had  received  $4,063.87  of  the  complain- 
ant's money;  that  he  had  repaid  to  her  vari- 
ous sums,  amounting  to  a  sum  more  than 
$300;    that  he  had  rendered  to  her  certain 
services  as  a  Ohrlstlan  Science  healer,  for 
tvhlch  at  the  hearing  she  said  she  was  will- 
ing to  allow  a  credit  of  $25S.    The  remaining 
matters  were  necessarily  involved  In  any  ac- 
counting made  by  the  defendant  of  his  dis- 
position of  the  complainant's  money.    The 
principal  Items  In  dispute  were  the  defend- 
ant's claim  that  he  bad  expended  13,100  tat 
cash  of  the  complainant's  money  In  the  pur- 
chase of  the  Linden  street  house,  in  part 
payment  of  an  agreed  purchase  price  of  $6,- 
'000,  and  the  defendant's  claims  of  a  commis- 
sion of  20  per  cent  for  the  collections  which 
be  bad  made  for  her.    The  stating  of  the  ac- 
connt  was  then  referred  to  a  master,  and  the 
further  hearing  of  the  cause  was  laid  over 
ontll  the  coming  in  of  the  master's  report 
The  master's  report  has  now  been  filed.    He 
reports  that  the  purchase  of  the  Linden  street 
'  bouse  was  made  by  tbe  defendant  without 
the  knowledge  or  consent  of  the  complain- 
ant; that  the  cash  payment  was  $1,100,  and 
the  agreement  to  pay  a  subsisting  mortgage 
tbereon  for  $2,900,  making  the  sum  of  $4,- 
OOO  the  full  consideration  for  that  property, 
tbe  title  to  which  the  defendant  took  In  his 
-own  name.    The  master  further  reports  that 
the  complainant  bad.  In  writing,  signified  her 
•consent  to  accept  a  conveyance  of  the  said 
premises  at  the  price  of  |4,000,  allowing  to 
the  defendant  a  credit  for  tlie  $1,100  of  her 
money  expended  In  the  purchase.    The  mas- 
ter allows  to  the  defendant  tbe  sum  of  $21d.- 
-98  for  various  Incidental  expenses  attending 
upon  the  Linden  street  property.    He  fur- 
ther reports  that,    although   the  defendant 
held  the  complainant's  money  as  trustee  for 
ber,  no  part  thereof  has  been  invested  by 
bim,  except  the  said  sum  of  $1,100,  expended 
In  the  purchase  of  tbe  Linden  street  house; 
that  there  was  no  specific  contract  between 
the  parties  as  to  any  commissions   to  be 
allowed  to  the  defendant,  but  that  the  com- 
plainant had  consented  In  writing  to  allow 
tbe  defendant  $100  for  collecting  and  invest- 


ing her  moneys,  and  for  that  reason  the  mas- 
ter allowed  the  same. 

Upon  the  coming  In  of  the  master's  report, 
the  defendant  filed  exceptions— First,  because 
the  master  exceeded  his  authority  in  inquir- 
ing as  to  the  good  faith  of  the  defendant's 
Investment  of  tbe  complainant's  money  In  the 
Linden  street  house;  second,  the  complain- 
ant had  given  the  defendant  discretionary 
authority  to  invest  the  money,  and,  if  she 
accepted  the  property  purchased  by  him  as 
an  execution  of  bis  trust,  she  was  bound 
to  acceirt  it  with  its  burdens  or  to  refuse 
It:  third,  that  the  master  had  perverted  tbe 
tcstimooy  in  reporting  that  the  price  to  be 
paid  for  tbe  Linden  street  property  was  but 
$4,000,  including  the  mortgage,  when  In  fact 
the  price  was  $6,000;  fourth,  that  tbe  master 
erred  in  excluding  a  $2,000  note  made  by  the 
defendant  to  Mrs.  Baker  (tbe  grantor  of  tbe 
Linden  street  proi)erty)  from  allowance  as 
part  of  the  consideration  of  that  property; 
fifth,  that  the  master  exceeded  his  authority 
by  inquiring  Into  the  advantages  of  the  in- 
Tcstment  of  the  complainant's  money  in  the 
Linden  street  property;  sixth,  that  there  was 
no  special  contract  shown  between  the  com- 
plainant and  the  defendant  as  to  commis- 
alons  to  be  allowed  the  defendant  that  be 
should  have  the  same  oommlsslona  as  are  al- 
lowed by  statute  to  a  trustee,  and  that  the 
master  erred  in  fixing  the  commissions  at 
the  sum  of  $100.  By  the  consent  of  counsel 
for  both  parties,  the  exceptl<nw  to  the  mas- 
ter's report  and  the  final  hearing  of  the  cause 
w«re  presented  together. 

W.  T.  Boyle  and  H.  S.  Scovel.  for  com- 
plainant T.  J.  Middleton  and  Jonas  MlUer, 
for  defendant 

OBEX,  V.  C.  (after  stating  the  facts).  The 
controversy  between  the  parties  has  been 
narrowed  to  -the  disputes  touching  the  pur- 
chase of  the  Linden  street  pnmerty  by  the 
defendant  with  tlte  complainant's  money,  and 
the  allowance  of  commissioiis  to  the  defend- 
ant for  collections  made  by  him  from  her 
debtors.  There  are  several  formal  questions 
raised  by  tbe  exceptions,  which  may  readily 
be  disposed  of.  Tbe  first  exception  denies 
tbe  authority  of  tbe  master  to  inquire  into  tlie 
good  faith  of  the  defendant's  Investment  of 
complainant's  money  in  tbe  Linden  street 
house.  An  examination  of  the  order  of  ref- 
erence shows  that  the  master  was  ordered  to 
take  an  account  of  all  the  transactions  be- 
tween the  complainant  as  cestui  que  trust 
and  defendant  as  trustee;  that  for  that  pur- 
pose the  defendant  should  produce  all  docu- 
ments In  relation  to  investments  made  by 
him  on  behalf  of  the  complainant;  and  that 
the  master  sltoidd  report  what  investments 
have  been  made  by  the  defendant  for  com- 
plainant. The  power  thus  given  to  the  mas- 
ter was  fully  sufficient  to  Justify  his  inquiry 
as  to  the  good  faith  and  truth  of  tbe  Invest- 
ment made  by  tbe  defendant  of^-tb^^pom- 
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plaliiant'8  money  in  the  Linden  street  bonse. 
The  first  exception  should  be  oTerroled. 

The  second,  third,  fourth,  and  fifth  excep- 
tions deal  with  the  investment  of  the  com- 
plainant's money  by  the  defendant  In  the 
purchase  of  the  Linden  street  house,  and  may 
be  considered  together.  The  defendant  pur- 
chased this  bouse  from  a  Mrs.  Baker,  a  wid- 
ow, with  whom  he  presently  boards,  and  he 
claims  that  he  paid  the  sum  of  |3,100  in 
cash  for  this  house,  undertaking,  also,  the 
payment  of  a  $2,900  mortgage,  already  on  the 
property,  making  the  total  purchase  money 
$0,000.  The  complainant's  counsel  contend 
that  the  actual  payment  made  was  but  |1,100 
cash,  subject  to  the  mortgage  as  stated,  mak- 
ing the  total  purchase  price  to  be  |4,000,  of 
which  only  the  sum  <^  |1,100,  paid  in  casta, 
should  be  allowed  to  the  defendant  as  a 
credit  against  the  complainant.  The  defend- 
ant is  admittedly  acting  In  a  fiduciary  ca- 
pacity, having  received  the  complainant's 
money  to  be  invested  for  her  benefit  In  the 
accounting  he  is  asking  an  allowance  for  an 
expenditure  of  it  made  by  him  as  trustee. 
The  burden  is  upon  him  to  show  what  was 
the  actual  expenditure  made  by  him  for 
which  he  claims  a  credit  The  complainant 
appears,  by  all  the  testimony  in  the  case,  to 
have  trusted  the  defendant  with  blind  confi- 
dence. Her  manner  on  the  stand,  as  well 
as  the  testimony  which  she  gave,  indicated 
her  unquestioning  reliance  upon  his  good 
faith  and  honesty.  In  the  deed  by  which  the 
defendant  purdiased  the  Linden  street  prop- 
erty be  is  himself  named  as  grantee,  'rhere 
is  no  indication  on  the  face  of  the  deed  that 
the  complainant  had  any  interest  in  the 
property.  No  memorandum  In  writing  was 
given  her  to  show  that  the  defendant  had 
imested  her  money  In  his  own  name.  She 
says  that  until  after  the  purchase  had  been 
eflfected  she  did  not  even  know  that  it  had 
been  made.  He  swears  that  she  was  pre- 
viously consulted  and  approved  of  it.  Mrs. 
Baker,  the  grantor,  testifies  that  the  price  to 
be  paid  was  ^,100  in  cash,  subject  to  a 
mortgage  of  $2,900.  The  deed  itself  was 
drawn  by  Mrs.  Baker's  lawyer,  under  her 
orders.  It  is  expressed  to  be  for  the  con- 
sideration of  |4,000,  "subject  however,  to  the 
operation  of  a  certain  mortgage  against  the 
same  for  $2,900,  given  by  the  within  grantee 
to  Charles  Rhoads  and  others,"  etc.,  "which 
said  party  of  the  second  part  hereby  assumes 
and  agrees  to  pay  as  part  of  the  sai<1  con- 
sideration." Mrs.  Baker  was  unable  to  ex- 
plain how  the  deed  came  to  be  drawn  in 
tMs  way.  She  swears  that  she  gave  ro  ex- 
p<:cit  directions  to  her  counsel  on  this  sub- 
ject Her  lawyer  who  drew  the  deed  was 
not  called  in  behalf  of  the  defendant  to  ex- 
plain what  instructions  he  received.  Tht 
testimony  of  Mrs.  Baker  was  given  before  the 
master.  It  is  apparent  on  its  face  that  she 
was  deolrons  of  making  it  as  weighty  as 
possible  in  favor  of  the  defendant.  She  was 
quite  unable  to  state  in  what  way  the  $3,100  in 


casta  was  paid  to  her,  althongb  the  transact 
tlon  took  place  within  a  year  last  past.  She 
failed  through  her  whole  examination  to  dis- 
close a  fact,  which  on  cross-examinatioo  was 
extorted  from  her,  namely,  that  she  held  tite 
defendant's  note  for  $2,000,  which  sbe  and 
the  defendant  claim  represents  a  part  of  the 
cash  price  of  the  purchase  money  of  the  Lin- 
den street  house.  The  master  evidently  dis- 
believed the  statements  made  by  Mrs.  Baker 
and  by  the  defendant  to  the  effect  tliat  a 
cash  payment  of  $3,100  was  made  for  the 
Linden  street  house,  and  that  Its  purchase 
price  was  agreed  to  be  $6,000.  The  master's 
view  of  the  testimony  is  sustained  by  a  read- 
ing of  it.  The  defendant  has  not  carried  the 
burden  of  proof  to  show  that  the  purchase 
money  was  $6,000,  and  that  be  paid  $3,100 
In  cash  on  this  transaction.  The  weight  ot 
the  evidence  indicates  that  the  purchase 
price  was  $4,000,  and  that  only  $1,100  in 
cash  was  paid. 

It  Is  proven  that  Mrs.  Baker  bought  'ttie 
property  a  year  and  a  half  before  for  $3,- 
150.  The  testimony  shows  that  she  said, 
shortly  before  the  making  of  the  deed,  tbat 
she  expected  to  sell  It  for  $4,000.  The  deed 
itself,  drawn  by  Mrs.  Baker's  counsd.  Is  ex- 
pressed to  be  made  upon  the  consideration 
of  $4,000,  part  of  which  ^2,900)  was  the 
mortgage  then  on  the  premises.  The  In- 
ternal revenue  stamp  on  the  deed  conforms 
in  amount  to  the  stated  consideration,  $4,00a 

The  testimony  of  the  defendant,  dalming 
that  he  had  paid  $3,100  in  cash  of  the  com- 
plainant's money  on  this  purchase,' also  ap- 
pears to  be  uncandid  and  elusive.  It  is  evf- 
dently  given  rather  for  its  effect  in  supporting 
his  claim  than  as  a  tres>k.  exposition  of  the 
truth  of  the  transaction.  A  witness  testifies 
that  about  the  time  of  the  making  of  the 
deed  to  the  defendant  he  said  that  he  liad 
put  $1,100  of  his  patients'  money  into  the 
purchase.  I  am  unable  to  accept  the  testi- 
mony of  the  defendant  and  Mrs.  Baker 
against  the  contemporaneous  statements  of 
the  same  parties,  the  setting  forth  of  the 
consideration  in  the  deed,  and  the  contra- 
dicting testimony  of  the  other  witnesses. 
The  defendant  admits  that,  althoogh  he  took 
the  title  in  his  own  name,  he  made  the  pur- 
chase with  the  complainant's  money,  for 
her  benefit  I  am  satisfied  that  he  did  this 
without  her  knowledge  or  direction.  Und^ 
such  circumstances.  If  she  chooses  to  ac- 
cept this  Investment  of  her  money,  she  has 
a  right  to  do  so.  Her  acceptance  is  a  re- 
lease and  discharge  of  her  trustee  to  the 
extent  that  he  had  actually  Invested  her 
money  In  the  purchase.  He  has  no  right, 
by  setting  up  a  false  claim  that  he  Invest- 
ed a  greater  sum,  to  deprive  her  of  the  bene- 
fit of  the  purchase,  upon  allowing  him  what 
he  actually  paid.  The  second,  third,  fourth, 
and  fifth  exceptions  to  the  master's  report 
should  be  overruled. 

The  sixth  exception  to  the  master's  r^ort 
objects  that  the  master  has  fixed  ithe  com- 
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mlsBloDS  allowed  to  the  defendant  at  tbe 
tarn  of  1100,  whereas  the  defendant  Insists 
he  should  have  the  same  commissions  as  are 
allowed  by  law  to  a  trustee.  The  claim  for 
these  commissions  is  made  for  tbe  defend- 
ant's services  in  collecting  a  mortgage  and 
some  promissory  notes  due  the  complainant 
from  her  debtors  living  In  the  state  of  New 
York.  It  may  well  be  doubted  whether  a 
trustee  who  transfers  the  whole  trust  estate 
Into  his  own  name,  without  labeling  It  in 
any  way,  and  then  sets  up  a  false  defense, 
should  be  entitled  to  any  commissions.  The 
defendant  claims  that  he  earned  commis- 
sions by  making  collections  for  the  com- 
plainant, by  a  combination  of  letter  writing, 
and  a  making  of  "demonstrations."  Of 
what  a  "demonstration"  consists  is  not  pre- 
cisely defined  by  the  defendant  It  was  not, 
he  says,  the  making  of  any  journeys,  or 
the  employing  lawyers  to  collect  the  debts, 
though  be  did  correspond  with  some  law- 
yov  about  the  mortgage.  He  could  not  re- 
member that  he  had  paid  them  any  fees. 
80  far  as  the  defendant's  testimony  explains 
what  he  calls  a  "demonstration,"  it  appears 
to  have  consisted  of  a  locking  of  himself 
In  a  room,  and  devoting  himself  to  the 
"thought"  of  collecting  tbe  debts  due  to  the 
complainant  The  defendant  testified  that 
the  parties  who  owed  the  complainant  were 
Dot  In  any  way  connected  with  the  Ohrls- 
tan  Science  Church.  The  Influence  which 
he  exerted  by  "thought"  in  collecting  the 
money  for  the  complainant  was  therefore 
enforced  against  unbelievers  in  Ohrlstian 
Science.  The  moving  of  an  absent  unbe- 
liever to  pay  his  debts  probably  required 
from  the  defendant  a  more  Intense  appllca- 
tlcm  of  healing  power,  entltilng  him,  from 
his  point  of  view,  to  a  higher  compensation 
for  his  labors.  There  is  no  other  evidence 
than  defendant's  own  testimony  as  to  the 
complainant's  agreement  to  pay  him  a  20 
per  cent  commission.  The  complainant  de- 
nies this.  The  defendant's  testimony  is  of 
DO  greater  weight  than  complainant's,  and, 
indeed,  as  It  Is  given,  la  quite  Incredible; 
The  master,  It  should  be  observed,  has  not 
reported  that  the  defendant  is  entitled,  be- 
cause of  his  services,  to  any  commission. 
The  flOO  is  allowed,  not  because  the  de- 
fendant earned  or  deserved  It,  but  because 
tbe  complainant  consented  to  give  It  to  him. 
Save  for  this  agreement  of  the  complain- 
ant, no  allowance  of  commissions  would 
have  been  made  to  the  defendant  The  sixtb 
exception  to  tbe  master's  report  should  be 
overruled.  Tbe  master's  report  should  be 
confirmed. 

Upon  the  whole  case,  there  should  be  a 
decree  that  the  defendant  convey  the  Lin- 
den street  house  to  the  complainant  In  fee 
tlmple,  for  tbe  consideration  of  |4,000;  that 
an  allowance  of  $1,100  be  made  to  him  for 
his  cash  expenditures  In  purchasing  the  same, 
U  stated  In  the  master's  report;  that  the 
conveyance  be  subject  to  the  mortgage  for 


$2,900  now  on  the  premises,  which  mortgage 
the  complainant,  by  accepting  the  deed, 
shall  assume  and  agree  to  pay,  as  part  of 
the  consideration  of  the  said  conveyance. 
There  should  be  a  further  decree  in  ta.vat 
of  the  complainant  and  against  the  defend- 
ant for  the  sum  of  $2,425.14,  with  interest 
thereon  from  the  30th  day  of  April,  1901, 
the  date  of  the  master's  report  in  this  cause. 
I  will  advise  such  a  decree,  with  costs  of 
complainant  to  be  taxed. 


ALLEN  V.  FISHER. 
(Court  of  Bhrrors  and  Appeals  of  New  Jersey. 

June  17,  1901.) 

liBASB— CONSTRUCTION— UABIUTT  FOR  DAM- 

AOBS— INJURY  BT  FIRB. 

A  lease  of  a  hotel  property  contained  a 
printed  clause  providing  that  ^e  lessee  will  not 
knowingl;^  do  or  commit  or  suffer  to  be  done 
or  committed,  any  act  or  thins  contrary  to  the 
conditions  or  stipolations  of  the  policy  or  poli- 
cies of  insurance  on  the  premises,  and  that  he 
will  peaceably  deliver  up  tbe  premises  demised, 
at  the  end  of  the  said  term,  m  tbe  same  good 
order  and  condition  that  he  received  the  same^ 
reasonable  wear  and  tear  and  damage  by  acci- 
dental fire  alone  excepted."  It  also  contained 
a  written  clause  providing  that  "all  repairs  ara 
to  be  made  and  paid  for  by  the  said  tenant 
and  lessee,  •  •  •  and  that  tbe  said  lessor 
shall  lie  exempt  and  relieved  from  the  making  of 
any  repairs,  alterations,  additions,  or  improve- 
ments during  the  continuance  of  this  lease,  the 
said  lessee  berebv  convenanting  to  mpke  and  do 
tbe  same."  Sela,  that  the  clause  whidi  exempt- 
ed the  lessee  from  lability  for  damages  due  to 
reasonable  wear  and  tear  or  to  accidental  fire 
was  intended  to  qualify  not  only  the  lessee's 
covenant  to  deliver  up  possession  of  the  premises 
at  the  end  of  the  term,  but  also  his  covenant 
to  make  repairs,  and  relieved  him  from  obliga- 
tion to  replace  a  part  of  the  premises  which  had 
been  destroyed  by  accidental  fiie.  Held,  fur- 
ther, that  the  provision  in  the  lease,  which  ex- 
empted the  lessor  from  the  making  of  any  re- 
pairs, alterations,  additions,  or  improvements  dur- 
ing the  term  was  also  qualified  by  said  clause, 
and  did  not  relieve  him  from  the  statutory  duty 
of  repairing  the  building  npon  the  demised  prem- 
ises in  case  of  its  injury  by  accidental  fire. 

Oarretson  and  Yroom,  JJ.,  dissenting. 

(Syllabus  by  the  Court.) 

Error  to  supreme  court 

Action  by  Edward  H.  Allen  against 
Charles  W.  Fisher.  Judgment  for  plaintiff. 
Defendant  brings  error.    Affirmed. 

Gewge  A  Bourgeois,  for  plaintiff  in  error. 
William  I.  Garrison,  for  defendant  in  error. 

GUMMERB,  J.  This  is  an  action  of  eject- 
ment instituted  by  the  plaintiff  in  error,  the 
owner  of  a  certain  hotel  property  situated 
in  Atlantic  City,  against  the  defendant  In 
error,  who  is  In  possession  thereof  under  s 
written  lesse  for  a  term  of  five  years,  dated 
tbe  15tb  day  of  July,  1898.  During  tbe  lat- 
ter part  of  the  summer  of  1899,  the  building 
on  the  premises  was  partially  destroyed  by 
a  fire,  which  occurred  without  the  fault  of 
the  lessee.  The  building  lias  not  since  been 
repaired,  and  from  that  time  to  tbe  com- 
mencement of  this  suit  no  rent  has  been  paid 
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by  th«  lessee,  althongb,  by  tibe  teims  of  the 
letuu,  be  covenanted  to  pay  the  sum  of  $200 
as  rent  oa  tbe  Ist  day  of  July,  1900,  and  a 
Uke  sum  as  rent  on  the  6tb  day  of  August 
In  tbe  same  year.  Tbe  action  Is  based  upon 
tbe  failure  of  tbe  lessee  to  pay  rent  b>  ac- 
cordance with  bis  covenant  At  the  close 
of  the  trial  below,  a  verdict  vas  directed  in 
tavor  of  tbe  defendant,  and  this  writ  is  sued 
out  to  review  the  correctness  of  that  instruct 
tion.  By  section  1  of  the  supplement  of 
March  5,  1874,  to  tbe  "Act  concerning  land- 
lords and  tenants"  (1  Gen.  St  p.  1923,  i  36), 
it  is  provided  that,  "whenever  any  building, 
erected  on  leased  land,  shall  be  Injured  by 
Qre^  without  the  fault  of  tbe  lessee,  the  land- 
lord shall  repair  tbe  same  as  speedily  as  pos- 
sible, or,  in  default  thereof,  the  rent  shall 
cease  until  such  time  as  such  building  shall 
be  put  In  complete  repair:  provided  always 
that  this  section  shall  not  extend  to  or  apply 
to  cases  where  tbe  parties  have  otherwise 
stipulated  in  their  agreement  of  lease."  The 
propriety  of  tbe  action  of  tbe  trial  court, 
therefore,  in  directing  a  verdict  for  the  de- 
fmdant,  must  depend  upon  whether  the  par- 
ties have,  in  their  agreement  of  lease,  so  stip- 
ulated that  tbelr  respective  rights  and  obli^ 
gations  are  not  regulated  by  the  statutory 
provision  quoted.  Tbe  only  parts  of  the 
lease  which  have  any  bearing  upon  this  con- 
troversy are  as  follows:  "Sea  3.  That  the 
lessee  will  not  knowingly  do  or  commit  or 
willingly  sutFer  to  be  done  or  committed,  any 
act  or  thing  contrary  to  tbe  conditions  or 
stipulations  of  tbe  policy  or  policies  of  insur- 
ance on  tbe  premises;  and  that  he  will 
peaceably  deliver  up  tbe  premises  hereby  de> 
mised  at  tbe  end  of  tbe  said  term,  in  the 
same  good  order  and  condition  that  he  re- 
ceived the  same,  reasonable  wear  and  tear 
and  damage  by  accidental  fire  alone  except- 
ed." "Sec.  17.  All  repairs  are  to  be  made 
and  paid  for  by  tbe  said  tenant  and  lessee^ 
including  water  rent;  and  it  is  expressly 
stipulated,  understood,  and  agreed  that  the 
said  lessor  shall  be  exempt  and  relieved 
from  tbe  making  of  any  repairs,  alterations, 
additions,  or  improvements  during  tbe  con- 
tinuance of  this  lease,  the  said  lessee  here- 
by covenanting  to  make  and  do  the  same." 
The  covenant  of  the  lessee  contained  In  the 
seventeenth  section  of  tbe  lease,  standing 
alone,  requires  him  to  make  all  repairs  to 
tbe  premises,  Including  those  made  neces- 
sary by  tbelr  partial  or  total  destruction  by 
fire.  Wood,  Landl.  ft  Ten.  {§  368,  870,  and 
cases  cited.  Tbe  third  section  of  the  lease 
relieves  bim  from  this  responsibility,  provid- 
ing tbe  Injury  to  tbe  premises  results  from  a 
fire  which  is  accidental.  This  latter  clause 
is  contained  in  tbe  printed  portion  of  the 
lease  which  was  used  by  the  parties,  while 
the  seventeenth  section  is  inserted  in  writ- 
ing. Tbe  ordinary  rule  of  construction, 
where  tbe  sections  at  an  instrument  are  in- 
consistent, is  that  those  which  are  written 
will  control,  and  those  which  are  printed  wiU 


be  disregarded,  the  presnmptioa  b^ig  tbat 
tbe  latter  have  been  left  in  ttuwngb  over- 
sight BaU  V.  Wyeth,  8  AUen.  275-278.  U. 
is  insisted  on  behalf  of  the  plaintiff  that  tbi* 
rule  is  applicable  in  tbe  present  case;  and  re- 
quires tbe  rejection  of  the  limitation  on  tbe 
lessee's  liability  to  repair  contained  in  the 
third  section  of  the  lease.  Bat  tbe  role  re- 
ferred to  does  not  prevail  where  the  variona 
provisions  of  the  instnunent  altboogb  ap- 
parently inconsistent,  can  be  reconciled,  and 
all  given  effect.  If  all  the  provisions  can  be 
retained  and  interpreted  together,  none  are 
to  be  rejected.  BaU  v.  Wyeth,  supra.  We 
think  that  this  instrument  can  be  fairly  in- 
terpreted so  that  both  of  those  provision* 
can  be  retained;  and  that,  by  its  troe  con- 
struction, the  lessee  is  bound  to  make  all 
such  repairs  as  may  be  necessary  for  tbe 
preservation  of  tbe  premises  in  the  condition' 
In  which  he  received  them  frcnn  bis  lessor, 
except  those  which  ace  required  by  reaso» 
of  ordinary  wear  and  tear  or  by  reason  of 
accidental  fire;  and  also  sueb  extraordinary 
repairs,  alterations,  or  Improvements  as  the 
parties  may  agree  shall  be  made  during  tbe 
continuance  of  tbe  lease.  In  the  above- 
quoted  case  of  BaU  v.  Wyeth  a  similar  con- 
struction was  put  upon  the  provisions  of  a 
lease  quite  like  that  now  under  considera- 
tion. In  that  case  there  was  a  wrltt^i  pro- 
vision In  the  lease  that  "all  the  buildings. 
machinery,  and  flxtures  are  to  be  kept  In  re- 
pair and  maintained  In  good  condition  by  the 
lessee."  In  another  clause  of  the  lease, 
which  was  printed,  the  lessee  covenanted 
that  be  would  quit  and  deliver  up  tbe  prem- 
ises at  the  end  of  his  term  "in  as  good  order 
and  condition  (reasonable  use  and  wearing 
thereof,  Are,  and  other  unavoidable  casual- 
ties excepted)  as  tbe  same  now  are,  or  may 
be  put  in  by  the  lessor."  It  was  held  that 
tbe  clause  which  excepted  reasonable  nae- 
and  wear,  lire,  and  other  unavoidable  casual- 
ties, although  contained  in  the  printed  por- 
tion of  the  lease,  should  not  be  rejected, 
that  tbe  exception  was  Intended  to  qualify 
both  the  covenant  to  repair  and  the  covenant 
to  deliver  up  possession  of  tbe  premises  at 
the  end  of  the  term,  and  relieved  the  lessee- 
from  obligation  to  replace  a  part  of  the  de 
mIsed  premises  which  had  been  destroyed 
by  fire.  The  lease  which  was  construed  Is 
the  cited  case  varies  from  that  now  bef ore- 
UB  In  this  respect;  that  in  the  former  Instru- 
ment there  was  a  provision  that  tbe  lessee 
should  keep  tbe  property  Insured  against 
fire  at  bis  own  expense,  for  the  benefit  of  tbe 
lessor,  while  in  the  latter  there  is  no  stipu- 
lation with  regard  to  Insurance,  although  It 
Is  apparent  from  the  provision  In  tbe  first 
clause  of  section  3  that  It  was  the  Intention 
of  the  parties  that  tbe  premises  were  to  be 
kept  Insured.  We  do  not  think,  however, 
that  the  fact  that  the  Insurance  premiums 
were  to  be  paid  by  the  lessor,  Instead  of  tbe 
lessee  (if  such  is  tiie  fact  In  tbe  present 
case),  Justifies  the  rejection  of  the  provision 
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lelleylng  the  tessee  from  liability  to  make 
inch  repairs  as  are  rendered  necessary  by 
reasonable  wear  and  tear  or  by  acddental 
fire.  Having  reached  the  conclusion  that  the 
covenant  of  the  lessee  contained  In  sectioa 
17  to  make  all  repairs,  alterations,  additions, 
or  improvements  to  the  premises  Is  Limited 
by  the  provisions  of  sectlcm  3,  and  does  not 
embrace  snch  repairs  as  are  made  necessary 
by  reasonable  -wear  and  tear  or  by  accident- 
al Are,  It  follows  that  the  clause  In  section 
17,  which  exempts  and  relieves  the  lessor 
from  making  repairs,  alterations,  additions, 
or  Improvements,  Is  also  llmKed  by  that  pro- 
vision, for  by  the  express  words  of  section  17 
It  Is  the  repairs,  alterations,  additions,  and 
Improvements  which  the  lessee  covenants  to 
make  that  the  lessor  is  exempted  and  reliev- 
ed from  making.  Finding  nothing  In  the 
sUptilatlons  of  the  lease  which  relieved  the 
lessor  from  the  obligation  imposed  upon  him 
by  the  statutory  provision  hereinbefore  re- 
ferred to,  to  rebnlld  the  portions  of  the  de- 
mised premises  which  have  been  destroyed 
by  Are,  or.  In  defanlt  thereof,  to  forego  his 
rent,  we  are  of  opinion  that  the  Judgment 
below  should  be  afflnned. 


WOOMAND  V.  NOKTH  JBKSET  ST.  RT. 

•     CO. 
(Supreme  Court  of  New  Jersey.    June  10, 1901.) 

8TRS£T  RAILROADS-RIGHTS  IN  HIOHWAT— 
DRIVER  OF  VKHICia 

1.A  trolley  company  can  claim  no  superior 
rlglit  to  titat  of  the  driver  of  any  other  vehicle 
in  tlie  use  of  the  hi^way.  regard  being  had, 
lioirever,  to  the  fanner's  fixed  line  of  travel. 
Each  must  have  due  regard  to  the  rights  of  the 
other  In  its  use. 

S.  The  plaintiff,  in  a  well-lighted  street,  at 
night,  when  abont  to  cross  the  highway  in  his 
oarriage,  a  short  distance  from  the  regular  cross- 
ing, saw  a  trolley  car  approaching  250  feet  away. 
He  at  once  proceeded  to  cross  with  bis  horse 
on  ■  walk,  without  (Urtiier  watching  the  ap- 
proach of  the  car,  which  collided  with  his  car- 
riage,  causing  iim  personal  injuries.  .Upon  the 
trial  of  his  action  the  court  refused  to  nonsuit 
on  the  ground  of  contributory  negligence.  Beld, 
OB  error,  that  the  ruling  was  correct 

(Syllabus  by  the  Court) 

Error  to  the  drcnlt  court,  Essex  county. 

Action  by  Matthew  Woodland  against  the 
North  Jersey  Street-Railway  Company.  Judg- 
ment for  plaintlfT.  Defendant  brings  error. 
Affirmed. 

Argued  February  term,  1901,  before  DB- 
PUB,  O.  J.,  and  DIXON*  COLUNS,  and 
HBNDRICKSON,  JJ. 

(?eorge  T.  Werts,  for  plalndCf  In  error. 
Samuel  Kallscb,  for  defendant  In  error. 

HENDBICaOSON,  J.  A  reversal  of  the 
judgment  bdow  Is  asked  for  because  of  the 
refusal  of  the  trial  judge  to  grant  a  nonsuit 
at  the  close  of  the  plaintiff's  case.  The  suit 
was  for  damages  for  personal  Injuries  sus- 
tained by  the  collision  of  one  of  the  defend- 
ant's trolley  cars  with  plaintilTs  carriage  as 


he  was  crossing  lite  highway,  tram  left  to 
right,  near  the  town  of  Franklin,  in  Essex 
county,  at  about  the  hour  of  11  o'clock  oa 
the  night  of  September  14,  1899.  PlalntUt 
resided  at  Franklin,  and  had  started  in  hla 
buggy  to  drive  to  PatersoiL  He  was  gotnf 
North  on  Frsjiklln  avenue*  and,  for  con- 
venience of  travel,  had  left  tbe  right-hand 
side  of  the  road,  and  was  IxaveUng  on  the 
left-hand  side.  He  had  just  passed  beyond 
Brooks  avenue,  when  he  undertook  to  cross 
the  defendant's  tracks,  in  order  to  reach 
again  tbe  right-hand  side  of  the  road  and 
pursue  his  journey.  His  testimony  was  that 
he  had  just  turned  to  cross,  and  his  horse 
was  about  stepping  over  the  first  rail,  when 
be  noticed  for  the  first  time  a  south-bound 
car,  fully  lighted,  about  half  a  block  distant, 
approaching  him.  He  estimated  the  dis- 
tance of  the  car  from  him  to  be  200  feet 
He  was  quite  confident  that  the  distance  was 
over  200  feet  He  proceeded  to  drive  his 
horse  on  a  walk  across  the  track,  when  the 
car  struck  tbe  wagon  just  as  the  horse  had 
passed  the  rails.  The  wagon  was  overtmn- 
ed,  and  thrown  a  distance  of  20  feet  towards 
the  curb,  the  horse  falling  underneath  the 
wagon,  and  the  plaintiff  was  found  entan- 
gled In  the  spokes  of  a  wheel  that  was  sus- 
pended above  tbe  ground,  in  an  unconscious 
condition.  He  was  soon  afterwards  restored 
to  consciousness,  and  taken  home.  The  three 
passengers  on  the  car  testified  that  the  car 
was  going  at  tbe  time  "very  fast"  "faster 
than  usual."  One  of  them  estimated  the 
speed  of  the  car  at  the  rate  of  16  miles  an 
hour,  and  was  confident  it  was  more  than 
the  rate  of  10  miles  an  hour.  It  was  insist- 
ed below,  and  has  been  urged  here,  that  the 
proofs  show  that  the  plaintiff  was  negligent 
la  continuing  to  cross,  after  seeing  tbe  car, 
without  making  farther  observations  of  the 
car,  and  without  hurrying  his  horse.  There 
was  ground  here,  probably,  upon  which  to 
argue  negligence  to  the  jury;  bat  can  it  be 
said  that  plaintiff's  negligence  so  clearly  ap- 
pears that  the  question  should  have  been 
taken  from  the  jury?  Of  course,  the  trolley 
company  can  claim  no  superior  right  to  that 
of  the  driver  of  any  otber  vehicle  in  the  use 
of  the  highway,  regard  being  had,  however, 
to  the  former's  fixed  line  of  travd.  Eecb 
must  have  due  regard  to  the  rights  of  the 
other  in  its  use.  The  plaintiff  must  be  con- 
sidered as  having  acted  with  a  knowledge 
of  these  mutual  rights  and  liabilities.  The 
rules  that  regulate  tbe  crossing  of  steam 
railroads  have  little  appUcatJon  here.  It  Is 
contended  that  the  plaintiff  did  not  look,  as 
he  should  have  done,  before  crossing.  But 
the  rule  is,  as  to  crossing  a  roadway,  that 
one  must  use  his  powers  of  observation  in 
respect  to  other  passers  there<m,  and  a  rea- 
sonable judgment  to  avoid  a  collision.  He 
is  not  required  to  extend  his  observation  to 
an  approaching  car,  however  distant,  but 
only  to  the  distance  within  which  vehicles- 
proceeding  at  customary  and-^reaaoaaltly 
Digitized  by  CjOOQIC 
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safe  speed  wonid  threaten  hla  safety.  Rail- 
way Oo.  V.  Block.  66  N.  J.  L*w.  605,  612, 
27  AU  1067,  22  L.  B.  A.  874.  The  plaintiff 
looked,  and  saw  the  car  260  feet  away,  as 
he  was  in  the  act  of  crossing.  The  evidence 
•hows  that  there  was  an  electric  light  hang- 
ing along  the  street  about  50  or  60  feet  north 
of  him,  towards  the  coming  car,  and  it  was 
light  there.  He  had  a  right  to  assume  that 
the  car  was  furnished  with  appliances  to 
reduce  speed  and  to  stop,  and  that  it  would 
not  continue  to  run  at  a  rate  of  speed  in- 
compatible with  the  safe  use  of  the  street 
by  other  vehicles.  Nor  was  he  bound  to  re- 
frain from  crossing  for  fear  that  the  motor- 
man  would  not  reduce  the  speed.  Traction 
Oo.  V.  LambertBon,  69  N.  J.  Law,  297,  36  AtL 
100.  This  principle  was  recognized  by  the 
court  of  errors  In  Railroad  Oo.  v.  MlUer,  86 
Atl.  885,  where  it  was  held  that  a  driver 
may  obtain  a  right  of  way  over  a  street  rail- 
way where,  in  the  reasonable  exercise  of  his 
rights,  he  reaches  the  point  of  crossing  in 
time  to  safely  go  upon  the  tracks  in  ad- 
vance of  the  approaching  car,  the  latter  be- 
ing BufBclently  distant  to  be  checked,  and, 
If  need  be,  stopped,  before  It  should  reach 
him.  See,  also.  Traction  Co.  v.  Halght,  68 
N.  J.  Law,  677,  87  Aa  135.  Since  the  plain- 
tiff in  this  case  was  required  to  give  at 
least  some  attention  to  his  horse  and  the 
road  over  which  be  was  driving,  having  re- 
gard to  his  safety  in  that  direction,  and  In 
view  of  what  he  might  lawfully  assume  as 
to  the  relative  rights  and  duties  between 
himself  and  the  company.  It  seems  quite 
clear  that  the  question  of  his  negligence  on 
this  occasion  was  rightly  sabmltted  to  the 
Jory.  After  the  defendant's  evidence  was 
In,  a  motion  was  made  to  direct  a  verdict 
for  the  ^defendant,  which  was  also  refused, 
and  exception  was  taken  to  the  refusaL 
The  only  difference  In  the  situation,  then, 
from  what  it  was  when  the  motion  to  non- 
suit was  made,  was  that  some  of  the  im- 
portant facts  In  evidence  were  disputed  by 
the  defendant's  testimony;  and,  of  course, 
these  disputed  facts  were  for  the  jury.  There 
were  also  exceptions  to  refusals  to  charge, 
and  to  part  of  the  charge  as  made,  but  a 
careful  reading  of  the  whole  charge  satisfies 
■•  that  there  is  no  error  in  this  part  of  the 
record.  The  result  Is  that  the  Judgment 
should  be  affirmed. 


STATB  (BRBWBR  et  al..  Prosecutors)  v. 

CITY  OP  ELIZABETH. 

^Supreme  Court  of  New  Jersey.    June   10, 

1901.) 

PUBLIC  IMPROVEMENTS  —  ASSESSMENT  —  OB- 

JKCTIONS— LACHES— TITLE— PREBHOLiDBR 

—COMMISSIONERS  OF  ASSESSMENT. 

1.  Where  the  iwoof  shows  the  prosecntor  to 
have  been  familiar  with  all  the  proceedings  for 
a  municipal  improvement  from  its  inception. 
It  will  not  be  set  aside  on  technical  objections. 

2.  It  Is  the  duty  of  parties  to  act  promptly 


If  they  wish  to  avail  themselves  of  irregalari- 
ties  in  public  improvements,  and  not  to  wait 
until  after  contracts  aie  awarded,  and  the 
money  expended. 

5.  An  error  in  assessing  a  lot  in  the  name  of 
a  person  not  the  owner  will  be  corrected  by 
the  court  under  the  power  conferred  by  stat- 
ute. 

4.  A  person  who  holds  title  to  land  by  an 
nnrecorded  deed   is  a  freeholder. 

6.  Where  the  statute  requires  that  the  com- 
missioners shall  be  "disinterested  freeholders," 
the  order  of  appointment  must  recite  that  fact; 
otherwise,  the  proceedings  are  defective. 

6.  Assessments  for  public  Improvements,  set 
aside  for  defects  of  the  character  here  broogbt 
up,  but  which  appear  to  have  been  laid  npon 
legal  principles,  and  to  be  just  aad  fair,  will 
be  reassessed  by  the  court  under  the  act  ap- 
proved March  23,  1881. 

(SyUabns  by  the  Court.) 

Certiorari  by  the  state,  on  the  prosecntlon 
of  Henry  Brewer  and  others,  against  the 
city  of  Elizabeth,  to  review  the  report  of  as- 
sessment commissioners.  Assessment  set 
aside. 

Argued  February  term,  1901,  bOFore  GUM- 
MEltE  and  FORT,  JJ. 

C.  McK.  Wlilttemore,  for  prosecutors.  J. 
0.  Connolly,  for  defendants. 

FORT,  J.  This  brings  op  the  report  of 
commissioners  assessing  of  the  costs  and  ex- 
penses of  paving  Marshall  street,  In  the  city 
of  Elizabeth.  Thirty-five  reasons  are  assign- 
ed as  grounds  of  objections.  Of  these,  from 
10  to  18,  both  Inclusive,  were  abandoned  on 
the  brief.  The  proof  shows  that  the  prose- 
cutors were  familiar  with  all  the  proceedlngi 
for  this  paving  before  It  was  authorized  toy 
ordinance  of  the  city  council,  and  protested, 
from  time  to  time,  to  the  city  authorities, 
both  before  and  after  the  commissioners 
were  appointed  to  assess  the  costs  and  ex- 
penses thereof.  They  will  not  now  be  al- 
lowed to  ask  to  vacate  the  assessment  for 
paving  on  technical  objections  to  the  pre- 
liminary proceedings  therefor.  It  is  the  duty 
of  parties  to  act  promptly.  If  they  wish  to 
avail  themselves  of  Irregularities  in  public 
improvements,  and  not  to  wait  until  after 
the  contracts  are  made,  and  the  money  ex- 
pended, or  expenses  incurred  In  the  doing  of 
the  work.  Provident  Inst  for  Savings  v.  City 
of  Jersey  City,  52  N.  J.  Law,  490,  19  Atl. 
1006;  State  v.  City  of  Passaic.  38  N.  J.  Law. 
171.  But  four  of  the  remaining  reasons  only 
need  to  be  considered.  The  twentieth  reason 
alleges  that  the  commissioners  have  assessed 
against  each  lot  more  than  the  actual  cost 
of  the  pavement  In  front  of  the  same.  If 
this  were  shown  to  be  true,  It  would  not  be 
fatal.  The  amount  that  the  commissioners 
assess  against  the  property  Is  the  peculiar 
benefit  to  the  property  by  virtue  of  the  Im- 
provements as  a  whole.  One  lot  on  a  public 
street  improved  by  paving  may  be  mudi 
more  benefited  than  another.  Location  of 
the  lot  may  make  a  great  difference,— a  cor- 
ner lot,  for  instance,  where  the  paving  might 
be  carried  Into  the  crossing  of  the  Intersect- 
ing street    The  brief  of  counsel  for  the  pros- 
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ecuton  takes  tbe  vhoto  length  of  the  street 
and  the  whole  cost  of  paving,  and  by  a  cal- 
culation tries  to  show  that  some  lots  are 
assessed  $1.25  a  lot  over  the  actual  cost  of 
laying  the  paying  In  front  thereof.  It  Is  a 
sufSdent  answer  to  this  claim  to  say  that 
the  proofs  do  not  sustain  It 

The  twenty-seTenth  reason  Is  that  No.  614 
Marshall  street  was  assessed  to  Elizabeth 
Connolly  and  No.  e07  to  Adolpb  Kaiser, 
whereas  both  are  owned  by  the  prosecutors. 
The  prosecutors  admitting  this  error  In  the 
assessment,  and  there  being  no  question  of 
Its  fairness,  this  court  will  order  it  amended 
In  this  respect  In  the  reassessment  as  herein- 
after directed. 

The  second  reason  alleges  that  Daniel 
Wolfskell  was  not  a  freeholder  at  the  time 
be  was  appointed  a  commissioner.  The  stat- 
ute requires  that  the  commissioners  shall  be 
freeholders.  Laws  1875,  p.  637,  f  1.  The 
proof  shows  that  at  the  time  of  his  appoint- 
ment Wolfskell  did  own  real  estate  for 
which  he  held  an  unrecorded  title  deed.  A 
landowner  who  holds  an  unrecorded  deed 
for  his  land  Is  a  freeholder.  A  deed  need 
not  be  recorded  to  make  Its  grantee  a  free- 
holder. Record  is  only  to  protect  against 
third  parties  without  notice.  A  deed  may 
be  recorded  at  any  time.  There  Is  nothing  in 
this  objection. 

The  fourth  reason  is  that  William  A.  Bour- 
don was  not  competent  to  act  as  a.  commis- 
sioner, he  not  being  a  disinterested  person. 
The  proceedings  brought  up  do  fail  to  re- 
cite, either  In  the  appointment  or  otherwise, 
that  the  commissioners  were  disinterested 
freeholders,  as  required  by  the  city  charter. 
I^ws  187^  p.  637,  {  1.  This  Is  a  fatal  de- 
fect under  our  decisions.  State  t.  Mayor, 
etc.,  of  Newark.  25  N.  J.  Law,  400,  413; 
State  ▼.  Mayor,  etc.,  of  Newark,  36  N.  J. 
Law,  170;  V'reeland  ▼.  City  of  Bayonne,  54 
N.  .T.  Law,  488,  24  Atl.  486;  Green  t.  City 
of  Perth  Amboy,  57  N.  3.  Law,  851,  81  AU. 
980.  This  latter  defect,  prior  to  the  passage 
of  the  act  of  1881,  would  not  only  require  us 
to  set  aside  the  assessment,  but  to  direct  its 
return  to  the  commissioners  for  reassess- 
ment. Since  the  act  of  1881,  however,  such 
course  Is  not  necessary.  All  the  defects 
pointed  out  In  the  prosecutots'  reasons  and 
brief  can  be  cured  by  the  court's  setting  aside 
the  report  and  reassessing  the  property  as 
the  commissioners  might  have  done.  Laws 
1881.  p.  104,  t  L  In  this  case  the  fairness 
and  Justice  of  the  assessment  levied  com- 
mends Itself  to  the  court,  and  we,  under  the 
statute,  do  determine  that  said  property,  as 
assessed  in  the  proceedings  brought  up,  was 
legally  liable  to  assessment,  and  do  fix  the 
amounts  severally  assessed  against  said  prop- 
erties in  said  report,  and  do  direct  an  amend- 
ment of  said  report  as  to  the  persons  as- 
sessed as  owners  of  Nos.  607  and  614  Mar- 
shall street  shall  be  made  to  the  rightful 
owners  thereof.  An  order  to  set  aside  and 
reassess  as  herein  suggested  will  be  made. 
46A.-SI 


This  accords  with  the  practice  In  this  court 
under  the  act  of  1881,  above  cited.  City  of 
BUzabeth  v.  State,  46  X.  J.  Law,  157;  Brown 
V.  Town  of  Union  (N.  J.  Err.  &  App.)  48  AtL 
562. 


•niBNTON  ST.  RT.  CO.  v.  PENNSYLVANIA 

R.  00.  et  al. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

Jnae  17,  1901.) 

STKBBT  RAILROADS— LOCATION-APPLICATION 
— NOnCB— BXTBNSION. 

By  the  elehtfa  section  of  "An  act  to  pro- 
vide for  the  Incorporation  of  street  railway 
companies,  and  to  regulate  the  same,"  passed 
April  6,  1886,  as  amended  March  27,  1888  (3 
6ea.  St.  p.  8220),  it  is  provided  "that  the  board 
of  aldermen,  common  council,  or  township 
committee,  upon  the  petition  of  the  directors 
of  any  company  incorporated  under  this  act, 
or  a  majority  thereof,  for  a  location  of  the 
tracks  of  its  railway  therein,  conformably  to 
the  route  designated  in  their  articles  of  incor- 
poration, or  for  an  extension  of  the  same, 
shall  give  notice  to  all  parties  interested  [in  a 
specified  manner]  of  the  time  and  place  at 
which  they  will  consider  such  application  for 
location;  and,  after  hearing,  they  shall  pass 
an  ordinance  refusing  such  location  or  exten- 
sion, or  granting  the  same,  or  any  portion 
thereof,  under  snch  lawful  restrictions  as  they 
may  deem  the  interests  of  the  public  require; 
and  the  location  or  extension  thus  granted 
shall  he  deemed  and  taken  to  be  the  true  lo- 
cation or  extension  of  the  tracks  of  the  railway, 
if  an  acceptance  thereof  in  writing,  by  the 
directors,  snail  be  filed  with  the  secretary  of 
state  within  thirty  days  after  receiving  no- 
tice, and  a  copy  thereof  delivered  to  the  clerk 
or  other  equivalent  officer  of  the  municipality 
or  township."  Held,  that  the  right  of  a  street- 
railway  company  incorporated  under  this  act 
to  construct  an  extension  of  its  railway  de- 
pends (1)  upon  mnniclpal  action  granting  it 
authority  to  do  so,  with  snch  restrictions  as 
the  municipal  body  may  deem  proper;  and  (2) 
the  filing  by  the  company  of  an  acceptance  of 
the  grant,  with  its  restrictions,  in  the  office 
of  the  secretary  of  state,  and  the  delivery  of  a 
copy  thereof  to  the  clerk  of  the  municipality. 
Held,  further,  that  the  statutory  provision  cited 
empowers  the  municipality  to  grant  to  a  street- 
railway  company  a  right  to  extend  Its  rallwajr 
from  its  legally  authorised  terminus,  but  that 
it  does  not  justify  a  grant  to  construct  an  ad- 
dition to  an  extension  which  has  been  built 
without  legal  warrant. 
(Syllabus  by  the  Court) 
Appeal  from  court  of  chancery. 
Action  by  the  Trenton  Street-Railway 
Company  against  the  Pennsylvania  Railroad 
Company  and  others.  Decree  for  plaintiff. 
Defendants  appeaL    Reversed. 

Alan  H.  Strong,  for  appellants.  John  H. 
Backes,  for  respondent 

OUMMERE,  J.  This  Is  an  appeal  from  a 
decree  of  the  chancellor  defining  the  mode 
in  which  the  extension  of  the  street  railway 
of  the  respondent  shall  cross  the  steam  rail- 
road of  the  appellants  in  the  village  of  Yard- 
vllle;  the  proceedings  being  had  under  the 
act  of  March  22,  1895,  entitled  "An  act  to 
regulate  the  crossing  points  not  within  the 
limits  of  cities  of  this  state,  of  steam  rail- 
roads, by  steam  or  electric  railroads  here- 
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after  to  b«  constructed."  2  Gea.  St  p.  2717. 
Upon  an  earlier  application  of  the  respond- 
ent, made,  under  tills  statute,  for  the  same 
parpoae,  this  court  held,  among  other  things, 
that  It  was  Incumbent  upon  the  applicant 
to  show  that  It  had  "legally  laid  its  route 
over  the  appellant's, railroad,  and,  as  one- of 
the  steps  to  that  end,  that  it  had  lawful 
power  to  lay  out  and  construct  Its  proposed 
extension."  Trenton  St  By.  Co.  y.  United 
New  Jersey  K.  &  Canal  Co.,  46  Ati.  763.  One 
of  the  grounds  upon  which  this  appeal  is 
based  is  that  no  right  baa  been  shown  to  ex- 
ist in  the  respondent  to  build  the  extension 
which  it  proposes  to  construct  across  iJaa 
railroad  of  the  appellants.  It  appears  by  the 
respondent's  petition  and  by  the  proofs  In 
the  case  that  the  Trenton  Street-Hailway 
Company  was  Incorporated  June  28,  1888, 
by  the  consolidation  of  the  Pennington  Ave- 
nue Street-Railway  Company,  the  Mulberry 
Street  Passenger  Railway  Company,  the  Elw- 
Ing  Passenger  Railway  Company,  and  the 
Trenton  Passenger  Railway  Company,  Gen- 
solidated,  and  that  the  latter  of  these  con>> 
panics  was  itself  created  by  the  consolida- 
tion on  September  21,  1881,  of  the  Trenton 
Horse-Railroad  Company,  the  City  RaAIwiqK 
Company,  the  Hamilton  Township  Street)- 
Railway  Company,  and  the  South  GIlntoB 
Avenue  &  Broad  Street  Railway  Company. 
This  last-mentioned  company  was  incorpo- 
rated under  an  act  entitled  "An  act  to  pro- 
vide for  the  incorporation  of  street  railway 
companies,  and  to  regulate  the  same,"  ap- 
proved April  6,  1886  (3  Oen.  St  p.  3216>.  By 
the  eighth  section  of  this  act  as  amended 
March  27,  188»,  it  Is  provided  "that  the  board 
of  aldermen,  common  council  or  township 
committee  of  any  municipality  or  township, 
upon  the  petition  of  the  directors  of  any 
company  incorporated  under  this  act,  or  a 
majority  thereof,  for  a  location  of  the  tracks 
of  its  railway  therein,  conformably  to  the 
route  designated  in.  their  articles  of  Incor- 
poration, or  for  an  extension  of  the  same; 
shall  give  notice  to  all  parties  Interested,  by 
publication  in  one  or  more  newspapers  pub- 
lished and  circulating  In  such  municipality, 
or,  If  none  be  published  there,  then  by  post- 
ing in  five  of  the  most  public  places  in  such 
municipality  or  township,  at  least  fourteen 
days  before  tbetr  meeting,  of  the  time  and 
place  at  which  they  will  consider  such  ap- 
plication for  location;  and,  after  hearing, 
they  shall  pass  an  ordinance  refusing  such 
U>catlon  or  extension,  or  granting  the  same, 
or  any  portion  thereof,  under  such  lawful 
restrictions,  as  they  may  deem  the  Interests 
of  the  public  require;  and  the  location  or 
extension  thus  granted  shall  be  deemed  and 
taken  to  be  the  true  location  or  extension  of 
the  tracks  of  the  railway,  if  an  acceptance 
thereof,  in  writing,  by  said  directors,  shall 
be  filed  with  the  secretary  of  state  within 
thirty  days  after  receiving  notice  thereof, 
and  a  copy  thereof  delivered  to  the  clerk  or 
other  equivalent  officer  of  the  municipality 


or  township."  Pnrsnant  to  the  antiiortty 
conferred  by  this  section,  the  township  com- 
mittee of  Hamilton  township,  on  the  17tb 
day  of  November,  1890,  upon  the  petition  of 
the  directors  of  the  South  Clinton  Ayenne 
&  Broad  Street  Railway  Company,  passed  an 
ordinance  granting  to  it  the  right  to  con- 
struct an  extension  of  its  railway  from  the 
city  line  of  Trenton  to  Harrison  avenue,  in 
said  township,  and  locate  said  extension  up- 
on South  Clinton  avenue  and  Cedar  lanei 
Within  the  30  days  prescribed  by  the  stat- 
ute an  acceptance  of  the  ordinance,  In  writ- 
ing, by  the  directors  of  the  company,  was 
filed  with  the' secretary  of  state,  and  a  copy 
thereof  delivered  to  the  township  clerk.  Be- 
fore tills  company  bad  constructed  its  exten- 
sion, however,  it  became  merged  into  the 
Trenton  Passenger  Railway  Company.  Con- 
solidated; and  this  latter  company  thereby 
became  vested  with  all  the  rights,  prlvU^es, 
and  franchises,  as  well  as  all  the  property, 
rights  of  way,  and  all  and  every  the  other 
interests,  of  the  South  Clinton  Avenue  ft 
Broad  Street  Railway  Company.  3  Gen.  St 
p.  3226,  a  70,  80.  On  the  12th  day  of  May, 
1883,  the  Trenton  Passenger  Railway  Com- 
pany, Consolidated  (hereinafter  designated 
the  "Consolidated  Company"),  was  granted 
permission  by  the  township  committee  of 
Hamilton  township  to  extend  its  railway 
from  the  city  line  of  the  city  of  Trenton, 
tJirough  South  Broad  street,  to  Cedar  lane, 
and  thence  from  the  Intersection  of  Harri- 
son avenue  to  the  toll  house  of  the  Cross- 
wicks  &  Trenton  Turnpike  Company.  On 
the  8th  day  of  March,  1894,  the  said  town- 
ship committee  passed  a  furUier  ordinance 
granting  authority  to  the  Consolidated  Com- 
pany to  extend  Its  railway  from  the  said  toll 
house,  along  the  turnpike  road  of  the  Cross- 
wicks  &  Trenton  Turnpike  Company,  to  the 
village  of  White  Horse.  The  Consolidated 
Company  failed  to  file  with  the  secretary  of 
state  an  acceptance  of  either  one  of  these 
two  ordinances  within  the  30  days  required 
by  the  statute,  or  at  any  other  time,  but  not- 
withstanding this  omission,  proceeded  to  con- 
struct an  extension  of  its  railway  from  the 
Trenton  city  line  to  the  toll  house  of  the 
Orosswicks  &  Trenton  Turnpike  Company. 

So  much  of  this  extension  as  lies  betwe^i 
the  Trenton  city  line  and  Harrison  avenue 
was  authorized  both  by  the  ordinance  of 
November  17,  1880,  above  referred  to,  and 
by  that  of  May  12,  1893;  and  as  an  accept- 
ance of  the  ordinance  of  November  17,  1890, 
was  filed  with  the  secretary  of  state,  and  a 
copy  thereof  delivered  to  the  clerk  of  the 
township,  in  accordance  with  the  proyision 
of  the  statute,  and  as  the  Consolidated  Com- 
pany was  at  the  time  when  It  built  this  por- 
tion of  its  extension  vested  with  all  the 
rights,  privileges,  and  franchises  of  the 
South  Clinton  Avenue  &  Broad  Street  Com- 
pany, and  all  its  property  and  rights  of  way. 
It  bad  full  power  and  authority  to  construct 
the  same  by  virtue  of  that  ordinance  and  Its 
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acceptance.  Bnt  it  had  no  legal  right  to  con« 
struct  that  part  of  said  extension  which  lay 
between  Harrison  arenue  and  the  tollgate 
ojT  the  CrosBwlclEB  &  Trenton  Turnpike  Com> 
pany.  for  the  reason  that  no  acceptance  of 
the  ordinance  authorizing  it  had  em  been 
filed  with  the  secretary  of  state.  The  right 
of  a  Btreet-railway  company  to  extend  Its 
railway,  glTen  by  the  eighth  section  of  the 
act  of  April  6,  1886,  as  amended  in  1888,  la 
made  by  the  statute  to  depend  upon  two  con- 
ditions: First  the  passaj^e  of  an  ordinance 
by  ttie  mnnicipal  body  granting  the  proposed 
eztcnalaa,  and  locating  the  tracltB,  under 
such  reatrictlons  as  said  body  may  deem  the 
hitweats  of  the  public  require;  and,  second, 
the  flllng  of  an  acceptance  of  such  ordinance 
within  SO  days  in  the  office  of  the  secretary 
of  state,  and  the  delivery  of  a  copy  to  the 
clerk  or  other  equivalent  office  of  the  mu< 
nlclpality.  The  failure  of  the  company  to  file 
its  acceptance  of  the  ordinance  within  the 
specified  time  is  Just  as  fatal  to  its  right  to 
construct  its  proposed  extension  as  Is  action 
bythemuaieipal  body  refusing  its  application. 
No  action  was  taken  by  the  Consolidated 
Company  under  the  ordinance  of  March  8, 
18M,  which  authorized  it  to  extend  its  rail- 
way from  the  toll  house  of  the  Grosswiclca 
&  Trenton  Turnpike  Company  to  the  village 
of  White  Horse;  but  after  the  formation  of 
the  Trentod  Street-Railway  Company,  the 
respondent  here,  that  company,  liaving  be 
come  vested  with  all  the  rights,  prlTlleges, 
and  franchises  of  the  Consolidated  Company, 
and  all  Its  property  and  rights  of  way,  pro< 
ceeded  to  ooustmct  the  extension  of  its  rail- 
way from  the  said  toll  bouse  to  White  Horse. 
For  the  reason  already  stated,  this  action  on 
the  part  of  the  respondent  was  not  author- 
ised by  the  statute,  and  this  portion  of  its 
extension,  consequently,  Is  without  a  legal 
right  to  exist. 

On  the  8th  day  of  Deconber,  1888,  the 
township  committee  of  Hamilton  township, 
on  the  petition  of  the  directors  of  the  re- 
gpoodrait,  ttke  Trenton  Street-Railway  Com- 
pany, passed  an  ordinance  granting  to  It  a 
right  to  construct  an  extension  of  its  railway 
from  the  village  of  White  Horse,  along  the 
turnpike  road  of  the  Crosswicks  &  Trenton 
Turnpike  Company,  to  the  village  of  Yard- 
vllle.  An  acceptance  of  this  ordinance  was 
filed  with  the  secretary  of  state  by  the  re> 
spondent  within  30  days  required  by  the  stat- 
ute, and  it  Is  by  virtue  of  this  ordinance  and 
it*  acceptance  that  the  respondent  claims  to 
be  entitled  to  have  the  chancellor  define  the 
mode  in  which  the  extension  authorized 
thereby  shall  cross  the  steam  railroad  of  the 
appellants.  We  do  not  think  that  this  lat- 
ter ordinance  conferred  upon  the  respondent 
any  power  to  construct  the  so-called  exten- 
sltm  of  its  nllway  from  the  village  of  White 
Horse  to  TardvUle.  An  extension  of  a  rail- 
way, as  the  word  signifies,  is  a  prolongation 
of  It  from  one  of  its  twmlnl  to  some  other 
ds«lgBat«<l  point    Tlie  legal  terminus  of  ths 


respondent's  xaUway  at  the  time  of  the  pas- 
sage of  this  ordinance  was,  and  is  now,  so 
far  as  the  proofs  show,  at  Harrison  avenue, 
and  not  at  White  Horse;  and  the  grant  con- 
tained in  the  ordinance  of  December  8,  189S, 
was  consequently  not  to  construct  an  exten- 
sion, but,  rather,  an  independent  railway. 
Such  a  grant  was  ultra  vires  the  township 
committee  of  Hamilton  township,  and  alto- 
gether nugatory.  Not  only  lias  the  respond- 
ent failed  to  show  it  has  legally  laid  out  Its 
route  over  the  appellants'  railroad,  and,  as 
one  of  the  steps  to  that  end,  that  it  had  law- 
ful power  to  lay  out  and  construct  its  pro- 
posed extension,  but,  on  the  contmry,  It  has 
tieen  made  to  appear  affirmatively  that  it  has 
no  such  power.  For  this  reason,  the  decre* 
appealed  from  should  be  reversed. 


SPBNCER  T.  BOARD  OF  CHOSEN  FRSIB- 

HOLDBRS  OF  HUDSON  COUNTY. 

(Cbort  of  Birrors  and  Appeals  of  Mew  Jersey. 

June  17,  1901.) 

BRIOOaS  —  BRECnON  —  REPAIR  —  IHJURT 

THROUGH   DBFBCTS-ACTION 

AGAINST  COUNTY. 

1.  The  board  of  diosen  freeholders  of  a  coun- 
ty are  chargeable  with  the  duty  of  erecting. 
Kbnilding,  and  repairing  bridges  only  where 
such  bridges  are  necessary  to  carry  a  public 
highway  across  a  stream  or  other  like  place, 
and  which  thereby  become  a  part  of  such 
public  highway,  open  to  the  free  and  unob- 
stracted  user  thereof  by  the  people  at  large, 
not  upon  Bufterance,  but  as  a  matter  of  right. 

2.  An  action  tor  injuries  suffered  from  neg- 
lect to  erect,  rebuild,  or  repair  a  bridge, 
against  the  county,  did  not  lie  at  the  common 
law;  and  the  statute  of  this  state  {1  Gen.  St. 
p.  307,  par.  9)  giving  a  riglit  of  action  in  case 
ot  such  failure  of  duty  expressly  limits  the  lia- 
bility of  the  county  for  such  failure  to  bridges 
with  the  erection  of  wtileh  it  is  made  charge- 
able by  law. 

3.  The  principle  of  estoppel,  which  has  been 
held  in  some  Jurisdictions  to  prevent  towns 
which  have  general  charge  of  public  roads  and 
bridges  from  maUng  a  defense  to  such  actions 
on  the  ground  of  wont  of  legal  authority  to 
erect  the  bridge,  does  not  apply  to  such  ac- 
tions against  counties  in  this  state,  which  have 
no  general  authority  over  tlie  highways  as 
such,  and  the  acts  of  whose  agents  m  building 
bridges  not  authorized  by  statute  are  ultra 
vires. 

(Syllabus  by  the  Court.) 

Error  to  circuit  court,  Hudson  county. 

Action  by  Thomas  Spencer  against  the 
board  of  chosen  freeholders  of  Hudson  coun- 
ty. Judgment  for  defendant,  and  plaintifF 
brings  error.    Affirmed. 

Edward  Kenney,  for  plaintiff  in  error. 
John  Qriffln,  for  defendant  in  error. 

HENDRICKSON,  J.  This  writ  is  brought 
to  test  the  validity  of  a  nonsuit  granted  at 
the  Hudson  circuit.  The  action  was  for  per 
sonal  injuries  suffered  by  falling  into  an 
evening  in  a  bridge  or  culvert.  The  alleged 
liability  of  the  defendant  was  based  on  its 
neglect  to  repair  a  washout  in  a  culvert 
which  It  had  erected  ^some  years  before  in 
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the  town  of  Kearney,  at  the  northerly  end  of 
John  street  This  culvert  was  erected  acrosa 
Kearney's  brook,  a  dividing  line  between 
the  landa  of  the  Kearney  estate  and  the 
Williams  property.  The  Williams  land  lay 
south  of  the  brook,  and  had  been  laid  out 
Into  streets  and  divided  Into  building  lots 
some  years  before.  Of  these  streets  John 
street  ran  to  the  brook,  and  ended  there. 
The  nonsuit  was  granted  at  the  end  of  plain- 
tiff's proof,  because  It  appeared  and  was  ad- 
mitted that  the  bridge,  although  buUt  and 
maintained  by  the  defendant,  was  erected 
on  private  property,  and  connected  the  end 
of  John  street  with  private  lands  of  the  es- 
tate of  John  Watts  Kearney  lying  north  of 
the  brook,  and  extending  to  Its  southerly 
edge.  It  thus  appears  that  the  bridge,  al- 
though erected  by  the  county,  was  no  part 
of  the  public  highway.  It  had  been  erected 
upon  the  petition  of  some  of  the  citizens  of 
Kearney  tor  the  better  convenience  In  reach- 
ing an  outlying  portion  of  the  town,  and 
bad  been  used  to  some  extent  for  several 
years  by  foot  people  and  carriages.  They 
were  allowed,  after  passing  the  culvert,  to 
cross  open  unfenced  lots  of  the  Kearney  es- 
tate for  about  1,000  feet  to  that  portion  of 
the  town  which  had  been  laid  out  by  the 
Kearney  estate.  But  this  part  of  the  pas. 
sageway  had  not  become  a  public  highway 
dther  by  laying  out  dedication,  or  public 
user.  The  defendant  resists  this  suit  on  the 
ground  that,  although  Its  officers  and  agents 
erected  and  maintained  this  culvert  it  was 
in  fact  no  part  of  the  defendant's  duty  to 
do  so.  and  hence  that  It  Is  not  liable  In  this 
action. 

It  is  well  settled  that  no  liability  exist- 
ed at  common  law  for  the  nonrepair  of  a 
bridge  by  the  county;  the  only  remedy  be- 
ing by  Indictment  Board  v.  Strader,  18  N. 
J.  Law,  108,  35  Am.  Dec.  530;  2  DIU.  Man. 
Corp.  728;  Cooley  v.  Chosen  Freeholders  of 
Essex,  27  N.  J.  I^w,  415;  2  Am.  &  Bng. 
Enc.  Law,  558,  and  note  1;  Llvermore  v. 
Board,  31  N.  J.  I^w,  607;  Pray  ▼.  Mayor, 
etc.,  32  N.  J.  law,  384;-  Condlct  v.  Same.  40 
N.  J.  Law,  157.  This  is  also  in  accord  with 
tiie  overwhelming  weight  of  authority  else- 
where, the  prevailing  doctrine  being  that 
such  liability  can  only  arise  irom  express 
statutory  enactment  or  by  implication  nec- 
essarily arising  therefrom.  7  Am.  &  Eng. 
Enc.  Law  (2d  Ed.)  950.  See,  also.  Board  v. 
Allman,  142  Ind.  573,  42  N.  E.  206.  This 
Immunity  from  liability  at  the  common  law 
was  first  invaded  by  an  act  of  the  legislature 
passed  in  1800,  which  regulates  the  liability 
of  townships  and  counties  for  failure  of  duty 
with  regard  to  the  erection,  rebuilding,  or 
repairing  of  any  bridges  with  tne  erection  of 
which  they  are  chargeable.  But  such  lia- 
bility is  expressly  limited  to  cases  "where  a 
township  or  the  board  of  chosen  freeholders 
of  a  county  are  chargeable  by  law"  with 
snch  erection,  rebnlldlng,  or  repairing.  1 
Gen.  St  p.  807,  par.  9, 


The  next  Inquiry  therefore  la,  what  is  the 
limit  of  authority  In  the  building  at  bridges 
by  the  chosen  freeholders?  Season  and  au- 
thority both  would  seem  to  answer  that  they 
are  limited  to  public  bridges  only,  and  such 
as  become,  when  erected,  a  part  of  the  pub- 
lic highway.  It  Is  the  recognized  doctrine, 
both  in  England  and  In  this  country,  that 
bridges,  to  be  reparable  by  the  county,  most 
be  public  bridges;  that  Is,  built  In  highways 
common  to  all  the  people.  Ang.  A  D.  Hlghw. 
{  257;  Whitall  v.  Board,  40  N.  J.  Law,  302. 
It  Is  further  held  that  the  principal  clicum- 
Btance  necessary  to  constitute  a  public  bridge 
is  that  the  people  at  large  may  have  a  free 
and  uninterrupted  user  of  It  not  upon  sut- 
ferauce,  but  as  a  matter  of  right  Woolr. 
Ways,  190;  EUiott  Roads  &  S.  (2d  Ed.)  30. 
Public  bridges  are  a  part  of  the  highway. 
2  Am.  &  Eng.  Enc.  Law.  541;  Mahnken  r. 
Board  (N.  J.  Err.  &.  App.)  41  Atl.  921.  Upon 
the  principles  here  stated,  it  is  quite  appar- 
ent that  the  culvert  In  question  in  this  case 
was  not  and  could  not  be,  a  public  bridge. 
Admittedly,  it  was  erected,  not  as  a  part  of 
a  public  highway,  because  John  street  end- 
ed where  the  culvert  began.  It  was  erected 
upon  and  over  private  property  of  the  Kear- 
ney estate.  But,  even  granting  that  which 
the  facts  do  not  seem  to  warrant— that  John 
street  extended  to  the  north  side  of  the 
brook,  and  there  ended,  the  northerly  side  of 
the  brook  being  private  property,— would 
these  conditions  alter  the  character  of  the 
bridge?  I  think,  clearly  not  The  north- 
erly abutments  would  be  on  private  property, 
subject  to  interference  or  removal  by  the 
owner.  To  so  hold  would  be  In  conflict  with 
the  principles  laid  down  In  the  antborltles 
above  cited.  Further  support  of  this  view 
will  be  found  In  People  v.  Board  of  Sup'rs 
of  Queens  Co.,  151  N.  Y.  190,  45  N.  B.  453. 
The  question  arose  upon  a  demurrer  to  a 
declaration  whether  Maspeth  avenne,  npon 
which  the  bridge  In  question  was  built  was 
a  public  highway.  "This  was  an  essential 
fact"  said  the  Judge  in  delivering  the  opin- 
ion, "for  the  reason  that  the  liability  of 
towns  or  counties  to  construct  bridges  over 
waters  dividing  them  only  exists  where 
there  Is  a  lawful  highway  which  would  be 
connected  thereby,  and  of  which  the  bridge 
would  form  a  part"  In  People  v.  Board 
of  Sup'rs  of  Vermillion  Ca,  47  lU.  258,  it 
was  held  that  to  authorise  such  exercise  of 
municipal  power,  the  bridge  must  be  some 
portion  of  some  legally  constituted  highway. 
The  same  principle  Is  recognized  In  the  fol- 
lowing cases:  Washer  v.  Bullitt  Co..  110  U. 
S.  5.'i8,  4  Sup.  Ct  249,  28  L.  Ed.  248;  Mc- 
Klnley  t.  Chosen  Freeholders  of  Union  Co., 
29  N.  J.  Eq.  109;  Beatty  T.  Titos.  47  N.  J. 
Law,  89-01. 

It  Is  contended  by  the  plaintiff  In  oror 
that  this  ruling  is  not  universal,  and  that 
the  principle  of  estoppel  applies;  citing 
Houfe  V.  Town  of  Fulton,  34  Wis.  608,  17 
Am.  Bieifi,  463.    In  this  case  an  action  for 
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injaries  caused  bj  defects  In  a  bridge  was 
sustained.  The  town  defended  on  the  ground 
that  It  had  not  legal  authority  to  erect  the 
bridge.  This  defense  was  OTerrnled  on  the 
ground  stated  by  the  court  that  as  to  mat- 
ters within  the  scope  of  the  powers  of  the 
ofBcers  of  municipal  corporations  the  doc- 
trine of  estoppel  will  apply  the  same  as  to 
natural  persons;  that  the  establishment  of 
public  roads  and  bridges  was  within  the 
scope  of  the  general  powers  of  the  town  and 
its  officers.  This  case  might  be  distinguish- 
ed from  the  one  under  consideration  on  the 
ground  that  in  the  former  It  was  a  town 
having  general  charge  of  the  highways,  in- 
cluding bridges,  while  in  this  It  Is  a  county 
without  any  charge  of  the  highways  as  such. 
In  addition  to  this,  it  will  be  recalled  that, 
with  regard  to  civil  liability,  a  distinction 
was  early  recognized,  at  least  in  some  juris- 
dictions, between  munidiml  corporations 
proper,  such  as  Incorporated  villages,  towns, 
and  cities,  with  power  of  local  administra- 
tion, and  those  Involuntary  quasi  corpora- 
tions, such  as  counties,  whose  principal  pow- 
ers and  functions  relate  to  the  general  pol- 
icy of  the  state  and  its  administration.  1 
Dili.  Mun.  Corp.  22,  23.  In  this  state  the 
principle  has  been  established  by  repeated 
decisions— notably  In  Llvermore  v.  Board,  31 
N.  J.  Law,  507— that  an  action,  unless  given 
by  statute,  will  not  He  in  behalf  of  an  Indi- 
vidual who  has  sustained  special  damage  by 
reason  of  the  neglect  of  a  public  corporation 
to  perform  a  public  duty.  It  would  seem  to 
be  clear,  therefore,  that  the  Wisconsin  case, 
and  others  cited  by  the  defendant  In  error 
In  this  same  line,  are  not  authority  upon  the 
point  In  question  in  this  state.  And,  where 
the  act  is  ultra  vires,  it  has  been  held  that 
the  case  Is  not  within  the  principle  stated 
in  the  Wisconsin  case.  Sewell  ▼.  Olty  of 
Cohoes,  76  N.  Y.  45,  31  Am.  Rep.  418.  An- 
other case  in  point  is  that  of  Board  v.  Blair, 
36  N.  E.  216,  8  Ind.  App.  674,  where  the  court 
said:  "We  do  not  pretend  to  hold  that  the 
county  can  be  held  liable  for  falling  to  keep 
in  repair  a  bridge  which  It  may  have  as- 
sumed charge  of,  simply  because  it  assumed 
the  responsibility  of  keeping  it  In  repair.  It 
Is  not  within  the  power  of  the  county, 
through  Its  officers,  to  create  such  a  liabil- 
ity, for  the  liability  exists  for  a  breach  of 
duty  which  can  be  imposed  only  by  positive 
statute."  See,  also,  Covington  Co.  v.  Kin- 
ney. 46  Ala.  176;  Sims  v.  Butler  Co..  49  Ala. 
110. 

In  construing  this  statute,  which  creates 
a  liability  that  did  not  exist  at  common  law, 
it  should  be  remembered  that  grants  of  pow- 
er to  municipal  and  public  bodies  which  are 
out  of  the  usual  range,  or  which  may  result 
In  public  burdens,  are  to  be  construed  with 
reaaonable  strictness,  lliey  are,  at  least,  not 
to  be  construed  beyond  their  fair  and  reason- 
able meaning.  1  Dill.  Mun.  Corp.  91.  And 
certainly  the  plain,  fair  meaning  of  the  stat- 
ute creating  the  liability  In  question  limits 


It  to  cases  of  defects  In  bridges  with  the 
erection  of  which  the  county  freeholders  are 
chargeable  by  law.  It  follows,  therefore, 
that,  If  some  of  the  officers  or  agents  of  the 
board  have  neglected  their  duty,  and  have 
acted  ultra  vires,  by  erecting  bridges  for  the 
erection  of  which  no  dnty  was  cast  upon  the 
county  board,  then  the  county  municipality 
cannot  be  held.  The  result  is  that  the  proofs 
at  the  close  of  the  platntijif's  case  showed  no 
legal  cause  of  action  against  the  defendant. 
The  judgment  for  nonsuit  was  therefore  cor- 
rect, and  should  be  affirmed. 


aOHUCHHABDT  et  al.  v.  SGHUOHHABDT 

et  al. 

(Prerogative  Court  of  New  Jersey.    June  6, 

1901.) 

WILL— PROBATE— DSKiRBB—PROCBDURB  —  ON- 
DOE  INFLDBNCE— BURDEN  OP  PROOF. 

1.  Upon  a  caveat  agaiast  the  admissioa  of  a 
wlU  to  probate,  caveators  petitioned  the  or- 
phans' court  to  certify  into  the  circuit  court 
the  qnestlons  raised,  pursuant  to  section  19  of 
the  Act  respecting  orphans'  courts  and  relat- 
ing to  the  powers  and  duties  of  the  ordinary  and 
the  orphaas'  courts  and  surrogates,"  approved 
March  27,  1874  (2  Oen.  St.  p.  2359).  That  act 
had  been  superseded  by  the  act  of  the  same 
title  approved  June  14,  1896  (Laws  1896,  p. 
716);  the  provisions  of  the  latter  act  in  respect 
to  certifying  such  questions  to  the  circuit  court 
being  in  all  respects  like  those  of  the  former 
act,  and  the  procedure  and  practice  in  the 
cause  being  in  conformity  with  the  act  in  force. 
Held,  that  a  decree  made  thereon  is  not  in- 
valid because  the  authority  for  the  proceeding 
was  miscited. 

2.  Upon  an  appeal  from  a  decree  denying 
probate  upon  the  finding  of  a  pnry  that  the  con- 
tested writing  was  not  the  will  of  testator,  be- 
cause it  was  the  product  of  undue  influence, 
heard  upon  the  evidence  which  was  before  the 
jury,  their  verdict  will  induce  and  require  care- 
ful scrutiny  before  reaching  a  result  not  in 
accord  therewith,  but  will  have  no  other  effect. 

3.  The  burden  of  establishing  the  inOuence 
which  is  "undue"  rests  on  those  who  assert  it. 
Mere  possession  of  influence,  and  opportunity 
and  motive  to  exert  it,  will  not  suffice.  It  must 
appear,  either  directly  or  by  justifiable  infer- 
ence from  facts  proved,  that  the  influence  was 
exerted  and  operated  to  dominate  testator,  and 
coerce  him  to  make  a  disposition  of  his  prop- 
erty which  he  would  not  otherwise  have  made. 

4.  When  undue  influence  is  claimed  to  be 
established  by  inference  from  certain  facts 
proved,  and,  upon  all  the  facts  proved,  an 
equally  justifiable  inference  may  be  drawn  that 
the  wiil  executed  was  what  testator  would 
have  made  under  the  circumstances,  the  burden 
on  contestants  is  not  supported. 

(Syllabus  by  the  Court.) 

Appeal  from  orphans'  conrt,  Hodson  coun- 
ty. 

John  Schnchhardt  and  others  presented  the 
will  of  George  Schnchhardt  for  probate. 
Charles  Schucbhardt  and  others  filed  caveat 
Decree  for  caveators,  and  proponents  appeal. 
Reversed. 

James  A.  Gordon,  for  ai^ellants.  Horace 
L.  Alien,  for  respondents. 

MAG  IE,  Ordinary.  The  appeal  In  this 
case  Is  from  a  decree  of  the  orphans'  court 
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of  th«  connty  of  HndBon,  made  Jnne  8,  1900, 
ref  aslng  to  admit  to  probate  a  paper  writing 
purporting  to  be  the  last  will  and  testament 
of  George  Schucbbardt,  deceased.  It  appears 
by  the  transcript  that  the  paper  writing  In 
question  was  offered  for  probate  on  February 
0,  1900,  by  John  Schuchhardt  and  John  S. 
Scheffllng,  who  were  the  ezecntors  named 
therein,  and  that  Kate  Schuchhardt  the  wid- 
ow of  the  deceased,  and  Charles  Schuchhardt, 
one  of  bis  sons,  filed  caveats  against  Its  ad- 
mission to  probate,  and  petitioned  the  or- 
phans' court  to  certify  into  the  circuit  court 
of  that  county  the  questions  which  were 
thereby  raised,  which  petition  was  granted. 
The  petition  of  the  caveators  to  certify  the 
matter  to  the  circuit  court  was  declared  there- 
in to  be  made  under  section  19  of  the  act 
entitled  '"An  act  respecting  orphans'  courts 
and  relating  to  the  powers  and  duties  of  the 
ordinary  and  the  orphans'  courts  and  surro- 
gates." Revision  approved  March  27,  1874 
(2  Gen.  St.  p.  2359).  The  act  thus  appealed 
to  had  been  superseded,  at  the  time  the  pe- 
tition was  presented,  by  the  act  of  the  same 
title  approved  June  14,  1898  (Laws  1898,  p. 
715).  For,  although  the  latter  act  contained 
no  repress  repealer  of  the  former  act,  yet  it 
evinced  a  plain  legislative  Intent  that  It 
was  to  take  the  place  of  the  former  act,  and 
to  govern  the  procedure  and  practice  of  the 
courts  to  which  It  applied.  By  sections  18 
and  19  of  the  latter  act,  provisions  are  made 
for  certifying  such  questions  Into  the  circuit 
court,  and  for  the  return  by  the  circuit  court 
of  Its  proceedings  thereon,  similar  in  all  re- 
spects to  the  provisions  of  the  former  act. 
Since  the  course  of  the  procedure  In  the  or- 
phans' court  and  the  circuit  court  disclosed 
by  the  transcript  was  clearly  within  the  pro- 
visions of  the  latter  act,  and  the  practice 
adopted  was  that  prescribed  thereby,  a  decree 
made  thereon  should  not  be  held  Invalid  for 
a  mere  error  In  the  citation  of  the  authority 
for  the  proceeding. 

The  transcript  shows  that  the  circuit  court 
certified  to  the  orphans'  court  that  an  issue 
had  been  framed  by  the  circuit  court  and 
tried  before  a  Jury,  and  that  the  Jury  had 
found  that  George  Schuchhardt  deceased, 
signed,  published,  and  declared  the  paper 
writing  offered  for  probate  as  his  last  will  and 
testament  and  that  at  the  time  said  deceased 
was  of  sound  and  disposing  mind,  memory, 
and  understanding,  sufficient  to  understand 
and  declare  it;  but  the  Jury  also  found  that 
the  execution  of  the  paper  writing  In  ques- 
tion was  procured  by  undue  influence,  and 
that  it  was  not  in  fact  the  last  will  and 
testament  of  the  deceased.  In  conformity 
with  the  provisions  of  section  19  of  the  act 
of  1898,  the  circuit  court  returned  to  the  or- 
phans' court  the  proceedings  before  it  with 
the  verdict  of  the  Jury  and  the  testimony 
talcen,  and  a  copy  of  the  charge  to  the  Jury. 
Thereupon  the  orphans'  court  passed  a  de- 
cree refusing  probate  of  the  will,  in  accord- 
ance with  the  finding  of  the  lasue,  as  tt  was  i 


required  to  do  by  tbe  provisions  ol  the  aec- 
tloD  last  cited. 

The  effect  to  be  glvoi  to  a  veidlct  certl- 
fled  into  the  orphans'  court  and  a  decree 
made  thereon,  cm  an  appeal  to  this  conrt 
\mier  the  provisions  of  the  act  of  1874,  was 
well  settled.  The  court  of  ecrors  declared 
that  upon  such  an  appeal  there  was  open  for 
consideration  in  this  court  not  merely  the 
propriety  of  the  decree,  but  the  right  to  pro- 
bate of  the  will,  and  upon  such  an  appeal 
this  court  might  decide  the  question  on  the 
evidence  which  was  before  tlie  iury,  If  sent 
here,  together  with  additional  proofs  taken  in 
this  court,  if  any  were  ord^ed.  or,  if  the 
evidence  is  not  sent  here,  then  upon  original 
proof  taken  under  the  practice  of  this  court 
Busllng  V.  Rusling,  S6  N.  J.  Bq.  602;  Smith 
Y.  Smith,  48  N.  J.  Bq.  666,  2S  Aa  11.  The 
similar  provisions  of  the  act  of  18D8  must 
receive  the  same  construction. 

The  evidence  taken  in  the  circuit  conrt 
has  been  duly  sent  to  tliis  court  No  appli- 
cation for  taking  further  proofs  iias  been 
made.  Whether,  therefore,  the  will  should 
be  admitted  to  probate,  is  to  be  determined 
by  me  upon  the  evidence  which  was  before 
the  Jury.  Their  verdict  thereon  should  in- 
duce careful  scrutiny  of  the  evidence,  before 
a  result  not  in  accord  therewith  should  be 
reached,  but  the  verdict  can  have  no  other 
effect.  The  evidence  establishes  the  fact 
that  the  paper  writing  in  dispute  was  exe- 
cuted by  George  Schuchhardt  with  aQ  the 
formalities  required  by  law  to  make  a  good 
testamentary  disposition  of  his  property,  and 
that  at  the  time  of  its  execution  he  was  pos- 
sessed of  testamentary  capacity.  In  these 
respects  the  conclusions  of  the  Jury  are  in  ac- 
cord with  the  conclusions  of  this  court  This 
result  wlU  require  the  admission  of  the  paper 
to  probate,  tmless  the  proofs  establish  tlie 
contention  that  it  was  the  product  of  undue 
influence,  and  not  the  act  of  testator's  own 
will.  The  burden  of  proof  of  undue  Influ- 
ence Is  upon  those  who  assert  it  Domont 
V.  Dumont  46  N.  J.  Eq.  223,  19  Atl.  467; 
Earle  ▼.  Hosiery  Co.,  86  N.  J.  Eq.  188,  af- 
firmed In  87  N.  J.  Eq.  816;  Tumnre  v.  Tum- 
ure,  35  N.  J.  Eq.  437.  When  the  testamen- 
tary capacity  is  undoul)ted,  this  burden  will 
not  be  supported  by  mere  evidence  that  some 
person  had  an  opportunity  to  exert,  or  was 
ropsessed  of.  Influence  over  the  testator.  It 
must  be  made  to  appear,  eitba'  expressly  or 
by  Justiflable  and  fair  Inference  from  circum- 
stances proved,  that  such  influence  was  in 
fact  exerted,  and  that  it  was  so  exerted  as 
to  dominate  and  control  the  will  of  testator, 
and  coerce  him  to  make  a  testamentary  dis- 
position of  his  property  which  he  would  not 
otherwise  have  made. 

In  support  of  the  decree  the  contention  la 
that  the  proofs  ccmdusivriy  show  that  some 
10  or  12  years  before  the  execution  of  the 
will  the  testator,  although  a  married  man 
with  a  family  of  children,  had  illicit  inter- 
course with  (me  M.  Ifc,  by  whom  he  had  a 
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child  called  Georglanna,  whom  he  recognized 
as  his;  that  they  Jaetify  the  inference  that 
the  meretricious  latercourse  between  testator 
aud  M.  L.  continued  at  the  time  the  will 
was  executed;  that  M.  L.  asserted  and 
threatened  to  use  li^uence  on  testator  to 
prevent  respondents  from  receiving  any  of 
testator's  property;  and  that  the  contents 
of  testator's  will  indicate  that  she  had  mic- 
ceeded  in  thus  influencing  him.  The  Illicit 
intercourse  which  resulted  in  the  birth  of  the 
child  Georglanna  is  clearly  established.  Tes- 
tator made  no  concealment  of  his  paternity. 
On  the  contrary,  he  made  a  regular  allow- 
ance to  the  mother  In  aid  of  the  child's  sup- 
port. He  paid  for  music  lessons  for  her. 
He  took  her  with  him  to  places  of  amuse- 
ment, and  even  to  his  own  house,  when  his 
family  were  living  with  him.  He  exhibited 
great  affection  for  her,  and  declared  to  sev- 
eral of  his  friends  that  he  intended  to  make 
provision  for  her  out  of  his  property.  Proof 
that  testator  maintained  illicit  relations  with 
M.  li.  at  the  time  of  the  execution  of  the 
will  is  by  no  meanii  convincing.  His  con-, 
duct  from  which  that  Inference  Is  sought  to 
be  drawn  is  not  Inconsistent  with  such  hon- 
est Intercourse  between  them  as  would  nat- 
urally result  from  the  fact  that  their  child, 
whom  he  was  fond  of,  lived  with  her.  There 
is  some  proof  that  might  Justify  the  suspi- 
cion that  after  the  execution  of  the  will,  al- 
though she  was  then  married  to  one  9awyer, 
their  relation  was  meretricious.  But  the  in- 
ference In  either  case  encounters  the  positive 
denial  of  the  only  survivor.  Proof  that  M. 
I*  threatened  to  exert  influence  to  prevent 
respondents  from  obtaining  any  share  of  the 
property  comes  alone  from  the  respondent 
Charles.  It  is  positively  contradicted  by  her. 
The  other  respondent,  who  was  present  at 
part  of  the  interview  when,  according  to 
Charles'  testimony,  the  threat  was  made, 
and  a  disinterested  witness  also  present  did 
not  hear  It.  But  if  the  evidence  would  Job- 
tlfy  the  belief  that  improper  relations  be- 
tween testator  and  M.  L.  were  maintained 
up  to  the  time  the  will  was  made,  and  that 
she  had  threatened  to  exert  Influence  upon 
the  testator  in  respect  to  his  property,  it  re- 
mains to  Inquire,  whether  her  Influence  is 
shown  to  have  been  In  fact  exerted,  and  to 
have  coerced  him  into  doing  what  he  would 
not  otherwise  have  done.  The  influence  of 
an  Immoral  relation  maintained  by  a  testator 
with  his  mistress  will  not  raise  a  presump- 
tion against  a  will  which  leaves  to  her  all 
the  property  he  may  dispose  -  of  by  will, 
though  it  will  call  for  close  scrutiny  of  the 
circumstances.  Arnault  v.  Arnault,  52  N.  3. 
Bq.  801.  31  AtL  606.  The  argument,  how- 
ever, la  that  as  it  appears  that,  by  reason 
of  their  Illicit  relation,  M.  L.  had  opportunity 
to  exercise  influence  upon  testator;  that  she 
had  threatened  that  respondents  should  get 
none  of  testator's  property;  and  that  the  will 
practically  excludes  respondents  from  all 
benefit  thereunder,— the  Inference  that  she 


exercised  her  influence  and  Induced  testator 
to  exclude  respondents  from  his  bounty  must 
be  drawn.  It  is  flrst  observable  that  the  in- 
ference thus  sought  to  be  drawn  encounters 
not  only  the  denial  by  M.  L.  of  having  ut- 
tered aaj  such  threats,  but  her  equally  posi- 
tive denial  that  she  exerted  or  attempted  to 
exert  any  Influence  Upon  testator  in  respect 
to  his  testamentary  disposition  of  his  prop- 
erty. Such  a  denial  from  the  Ups  of  a  mis- 
tress to  whom  her  paramour  had  left  by  will 
the  whole  or  a  large  part  of  his  estate,  to  the 
exclusion  of  lawful  objects  of  his  bounty, 
would  be  looked  at  with  suspicion,  and  might 
cot  be  accorded  much  credit  But  the  will 
before  me  makes  no  provision  whatever  for 
the  woman  with  whom  testator  is  presumed 
to  have  lived,  and  under  whose  influence 
he  is  claimed  to  have  acted.  It  is,  however, 
Insisted  that  the  will .  makes  provision  tor 
testator's  child  by  M.  L.,  and  that  such  pro- 
vision is  probably  larger  than  It  would  other- 
wise have  been,  because  of  the  exclusion  of 
respondents  from  testator's  bounty.  It  Is 
argued  that  the  mother  must  have  desired 
that  the  child  should  beneflt  by  Its  father's 
will,  and  that  she  may  be  presumed  to  have 
exerted  influence  in  favor  of  the  child  not- 
withstanding her  denial.  If  testator  voltm- 
tarlly  told  M.  h.,  as  he  did  others,  that  he 
Intended  to  make  provision  for  their  child 
by  his  will,  I  see  no  reason  to  discredit  her 
denial  of  any  attempt  to  influence  him  to  do 
so.  If  I  discredit  her  denial,  what  Influence 
should  I  infer  she  exerted  upon  testator  in 
respect  to  their  child?  If  testator  made  no 
provision  for  the  child,  she  would  have  been 
dependent  upon  her  mother  alone.  M.  U 
might  well  represent  to  testator  that  fact 
and  even  urge  and  persuade  him  to  make 
provision  for  the  child,  although  the  bounty 
for  testator's  family  was  thereby  diminished. 
Testator  owed  a  moral  duty,  at  least  to 
make  such  provision;  and  arguments  and 
even  persuasions  to  do  that  duty  would  not 
be  undue,  unlesis  they  appear  to  have  pro- 
duced a  disposition  of  his  property  which 
he  would  not  otherwise  have  made.  Hughes 
T.  Murtha,  32  N.  J.  Eq.  288.  It  Is  not  suffi- 
cient to  present  facts  from  which  the  ex»- 
tion  of  undue  Influence  may  possibly  be  in- 
ferred. The  existence  of  Interest,  and  the 
fact  of  opportunity  to  exert  it,  will  not  suf- 
fice to  establish  undue  Influence.  Turnure 
V.  Turnure,  35  N.  J.  Bq.  437,  affirmed  in  37 
N.  J.  Eq.  629.  If  from  aU  the  facts  and  cir- 
cumstances existing  when  the  will  was  made 
an  inference  can  be  drawn  that  its  provi- 
sions are  such  as  he  int^ided  them  to  be, 
and  such  as  he  would  have  made  If  no  infio- 
ence  had  been  exerted  upon  him,  the  latter 
inference  is  at  least  as  probable  as  the  for- 
mer, and  the  burden  of  proof  in  the  attack 
upon  the  will  is  not  sustained.  The  infer- 
ence that  undue  Influence  prevailed  over  tes- 
tator's intent  and  Induced  him  to  do  what 
he  would  not  otherwise  have  done,  must 
stand  upon  preponderating  proof,  ezdudinc 
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Other  reasonable  Inference.  If  the  character 
of  testator  and  the  circnmstances  existing  at 
the  execntion  of  the  will  naturally  and  rea- 
sonably explain  Its  proTlsions,  so  that  It  may 
be  fairly  inferred  that  it  was  such  a  will 
as  he  would  have  made,  the  Inference  that 
it  was  the  product  of  influence  will  not  be 
Justified.  The  proof  shows  that  testator  was 
a  man  of  determined  character  and  resolu- 
tion. At  the  execution  of  his  will,  testator's 
family  consisted  of  his  wife,  his  sous, 
George,  William,  and  Charles,  and  his  daugh- 
ter Llllle.  Sofne  time  before,  testator  had 
discovered  that  his  wife  had  encouraged  his 
daughter  to  receive  the  addresses  of  a  man 
named  John  Gutter,  whom  he  distrusted,  and 
whom  he  bad  forbidden  his  daughter  to  as- 
sociate with.  A  violent  altercation  ensued, 
and  the  wife  left  the  house,  taking  with  her 
the  daughter,  and  neither  ever  returned  to 
testator.  The  daughter  married  the  man  in 
question,  ap6  within  two  months  thereafter 
was  delivered  of  a  child  by  him.  With  the 
son  George  testator  was  intimate  and  af- 
fectionate. The  son  William  had  taken  to 
evil  courses,  and  is  said  to  have  served  a 
term  in  state's  prison.  The  son  Charles  had 
engaged  In  a  quarrel  with  his  father  and  pro- 
cured his  father's  arrest,  which,  it  is  proved, 
much  incensed  testator.  It  is  not  necessary 
to  determine  whether  testator's  indignation 
at  the  conduct  of  his  wife  and  children  was 
Justified,  or  whether  he  ought  not  to  have 
overlooked  it  and  forgiven  them.  If  the 
proofs  show  that  the  Indignation  existed,  and 
for  a  cause  that  might  occasion  it,  and  the 
disposition  made  by  the  will  would  be  the 
natural  result  thereof,  the  attribution  of  such 
disposition  to  undue  influence  cannot  be  sup- 
ported. Most  of  testator's  property  was  real 
estate.  Some  of  it  stood  in  the  Joint  name 
of  his  wife  and  himself,  and  upon  his  death 
she  has  apparentiy  become  the  owner.  In 
the  rest  of  the  real  estate  she  has  her  dower. 
Moved  by  her  desertion  of  him  and  her  en- 
couragement of  his  daughter  to  disobey  him, 
the  failure  of  testator  to  make  any  provision 
for  her  was  a  natural  result  of  his  resent- 
ment To  William  the  will  bequeaths  $25, 
and  to  Charles  (5.  These  small  legacies 
may  well  be  attributed  to  testator's  disap- 
proval of  their  conduct.  After  the  small  be- 
quests above  stated,  the  testator  bequeath- 
ed and  devised  all  his  estate  to  the  execu- 
tors, and  the  survivor  of  them,  in  trust.  It 
is  unnecessary  to  state  the  details  of  the 
trust.  It  Is  sufQclent  to  say  that  one-third 
of  the  estate  affected  thereby  goes  to  George, 
testator's  son;  one-third  to  Georglanna,  tes- 
tator's Illegitimate  daughter,  whom  he  calls 
In  the  will  Georglanna  Schuchhardt;  and  the 
other  one-third  goes  to  testator's  daughter 
LlUie,  provided  she  Is  not  married  to  John 
Cutter.  In  case  of  such  marriage,  the  share 
otherwise  provided  for  her  goes  to  George 
and  Georglanna.  The  conditional  gift  to  his 
daughter  Lillie  is  a  natural  result  of  his  feel- 
ing in  respect  to  her  disobedience  and  deser- 


tion of  Iilm.  Taking  Into  consideration  the 
situation  of  the  family,  the  circumstances 
of  testator,  the  resentment  he  had  against 
some  of  them,  the  good  will  he  had  towards 
the  remaining  son,  the  evident  affection  he 
had  for  his  illegitimate  child,  and  bis  pur- 
pose to  provide  for  her,  the  will  may  be  in- 
ferred to  have  been  the  product  of  bis  own 
will,  and  not  to  have  been  procured  by  un- 
due influence.  There  is  nothing  to  Justify 
the  verdict  which  flnds  that  the  will  of  tes- 
tator was  dominated  by  the  mistress  or  any 
other  person.  I  am  able  to  find  no  ground 
upon  which  I  can  pronounce  the  will  invalid. 
The  decree  must  be  reversed,  and  a  decree 
admitting  the  will  to  probate  must  be  en- 
tered. 


MUNICIPAL  COURT  OP  PROVIDHNCB  t. 

WILBOUR  et  al. 

(Supreme  Court  of  Rhode  Island.    Jane  11, 

1901.) 

EXECUTORS  AND  ADMINISTRATORS-CI.AIIf- 
PRBSBNTATION-BXBCDTOR'S  BOND- 
ACTION— MAINTENANCE. 
Gen.  L)aws,  c.  220,  f  22,  provides  that  a 
creditor  of  a  deceased  person  cannot  maintain 
an  action  on  an  executor's  bond  unless  bis  debt 
shall  have  been  ascertained  by  a  judgment  or 
shall  have  been  allowed  by  the  executor;  and 
chapter  216,  {  3,  declares  that  an  executor 
shall  file  a  statement  in  the  probate  court  al- 
lowing or  denyina  the  validity  of  presented 
claims  within  30  days  after  the  time  fixed  for 
presenting  them.  Held,  that  the  failure  of  an 
executor  to  file  a  statement  in  the  probate  court 
denying  the  validity  of  a  duly-presented  claim 
was  not  equivalent  to  an  allowance  of  the 
claim,  and  hence  did  not  entitle  the  creditor  to 
maintain  an  action  on  the  executor's  bond. 

Action  by  the  municipal  conrt  of  Provi- 
dence against  Charles  W.  Wilbour  and  an- 
other.   Demurrer  to  complaint  sustained. 

Irving  Champlln,  for  plaintiff.  Edward 
D.  Bassett  and  William  B.  Greenough,  for  de- 
fendants. 

PER  CURIAM.  This  is  an  action  of  debt 
upon  the  bond  of  an  executor,  brought  by 
and  for  the  benefit  of  an  alleged  creditor  of 
the  testator.  The  breaches  of  the  bond  as- 
signed are:  (1)  that  the  executor,  although 
duly  cited  by  the  probate  court  to  do  ao,  has 
not  rendered  an  account  to  the  court;  and 
(2)  that  he  has  not  paid  the  claim  of  the 
plaintiff,  although  It  was  duly  presented,  and 
he  did  not  file  in  the  probate  court  any  state- 
ment denying  its  validity  within  the  time 
prescribed  by  law.  The  defendants  several- 
ly demur  to  the  declaration  on  the  ground 
that  the  plaintiff  shows  no  right  to  bring 
the  suit,  because  the  neglect  of  the  executor 
to  file  the  statement  required  by  law  is  not 
equivalent  to  an  allowance  of  a  claim  duly 
presented.  We  think  the  demurrer  must  be 
sustained.  The  right  to  sue  upon  a  bond 
given  to  the  probate  court  is  limited  by  sec- 
tion 22,  c.  220,  of  the  General  Laws,  as  fol- 
lows: "If  such  suit  be  brought  by  a  creditor 
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9t  the  deceased  person,  he  shall;  in  order 
to  maintain  his  action,  first  have  his  debt  or 
damages  ascertained  by  Judgment,  unless 
the  same  haye  been  allowed  by  the  executor 
or  administrator  or  by  commissioners  on  the 
estate,  or  ou  appeal,  as  hereinbefore  provided 
as  to  proof  of  claims."  etc.  Section  8,  c.  215, 
irhlch  was  in  force  when  tills  suit  was 
brought  ptorided  that  within  30  days  after 
the  expiration  of  the  period  fixed  for  presen- 
tation of  claims  the  executor  at  administra- 
tor shonld  file  a  statement  In  the  probate 
court  allowing  or  denying  the  validity  of 
claims  so  presented.  In  this  case  the  execu- 
tor filed  no  such  statement  and,  not  having 
filed  the  statement  he  could  not  aslc  for  the 
appointment  of  commissioners  to  pass  upon 
contested  claims.  The  consequence  Is  that 
In  order  to  qualify  himself  to  sue  upon  the 
bond,  a  creditor  must  pursue  the  other  meth- 
od of  having  his  claim  ascertained  which  the 
statute  iwlnts  out  viz.  bring  suit  upon  It  and 
reduce  It  to  a  Judgment  and  then  demand 
payment  of  the  executor.  The  allowance  by 
the  executor  contemplated  by  the  statute  to 
a  positive  act,  evidenced  by  a  written  state- 
ment filed  in  the  probate  court  Nothing  less 
than  this  can  be  relied  upon  as  an  allow- 
ance, and  excuse  the  creditor  from  bringing 
suit    Demurrer  sustained. 


SliOODM  V.  Wir^OUB. 
(Bnpreme  Oonrt  of  Rhode  Island.   Jnne  11, 
ISM.) 
■XBCUTORS    AND    ADMINISTRATORS— PLBAD- 
INQ— PLEA  IN  ABATBHBNT— FORMBR  ACTION 
PENDING— INDUCEMENT— ALLEGATION  —  DE- 
MURRER. 

1.  Where  a  former  action  commenced  by 
plaintiff  in  the  name  of  the  probate  court  was 
declared  on  demarrer  to  have  been  premature- 
ly broQght  it  did  not  constitute  a  bar  to  a 
snbRequent  action  by  plaintiff  for  the  same 
claim. 

2.  Where  plaintiff  averred  that  testator  owed 
plaintiff,  and  that  a  claim  therefor  was  pre- 
sented to  the  executor  in  due  time,  an  allega- 
tion, by  way  of  inducement,  that  the  executor 
failed  to  file  a  statement  in  the  probate  court 
•flowing  or  rejecting  the  claim  did  not  render 
the  complaint  demurrable,  as  setting  np  tlie 
executor  s  rejection  of  the  claim  as  a  promise 
to  pay  the  debt. 

Action  by  Harriet  W.  Slocum  against 
Obarles  W.  Wllbour  as  executor,  etc.  De- 
murrer to  complaint  overruled. 

Irving  Champlin,  for  plaintiff.  Edward  D. 
Bassett  for  defendant 

PBR  CURIAM.  The  first  question  In  this 
case  arises  upon  the  defendant's  plea  in 
abatement  and  the  subsequent  pleadings  set- 
ting np  a  (prmer  action  pending,  which  he 
contends  is  a  bar  to  the  prosecution  of  this 
■nit  It  appears  that  before  commencing 
this  action  the  plaintiff  commenced  an  action 
of  debt  in  the  name  of  the  probate  court 
against  the  defendant  and  the  snrety  upon 
his  bond,  alleging  certain  breaches  of  the 


bond,  by  reason  of  which  tiiey  are  liable  t» 
pay  the  debt  sued  for  here.  We  have  Just 
decided,  upon  demurrer  to  the  declaration  iat. 
that  case,  that  the  suit  was  prematurdj 
brought  ^  Aa  488.  As  no  recovery  «■■ 
be  had  in  that  case,  it  Is  no  impediment  t» 
the  prosecution  of  this.  1  Enc.  PL  ft  Prac 
766.  The  plaintiff's  demurrer  to.  the  defend- 
ant's rejoinder  to  the  plaintiff's  replicatloa 
to  the  plea  in  abatement  is  sustained,  boA 
the  plea  In  abatement  is  overruled. 

The  second  question  is  raised  by  the  de- 
fendant's demurrer  to  the  first  count  of  the 
declaration,  which  alleges  that  the  defend- 
ant has  never  filed  in  the  probate  court  • 
statement  either  allowing  or  denying  tbe 
validity  of  her  claim.  The  demurrer  object* 
to  this  count  on  the  ground  that  it  ailegea 
the  neglect  of  the  executor  to  file  a  rejectioa 
of  the  claim  as  constituting  a  promise  t» 
pay  It  We  do  not  so  construe  the  declara- 
tion. The  fact  referred  to  is  not  a  ground  of 
recovery,  but  by  way  of  inducement,  ex- 
plains In  what  circumstances  the  action  la 
brought  It  is  necessary  to  aver  and  prove 
that  the  claim  has  been  duly  presented  t* 
the  executor.  It  is  proper,  whether  strictly 
necessary  6r  not  to  allege  what  action  he 
toolc  or  refrained  from  taking  with  regard 
to  it.  The  presumption  would  be  that  be 
had  taken  action  as  the  law  required  him  t» 
do.  If  he  did  not  it  is  proper  for  the  plain- 
tiff to  aver  and  prove  it,— at  least  to  relmt 
the  application  of  section  4  of  chapter  21B  off 
the  General  Laws,  which  limits  the  time  In 
which  suit  may  be  brought  if  a  claim  la  re- 
jected in  due  form.  The  material  avermenta 
of  the  count  are  that  the  testator  owed  the 
debt  and  that  the  plaintiff  presented  ber 
claim  to  the  executor  in  due  time.  These 
averments  raise  substantial  issues,  which,  if 
found  In  the  plaintiff's  favor,  will  entitle  ber 
to  judgment  The  defendant's  demnrret 
must  be  overruled,  and  the  defendant  i» 
quired  to  answer  the  count 


TEOO  V.  NARDOLHiLO  et  al. 

(Supreme  Court  of  Rhode  Island.    June  8^ 

1901.) 

INTOXICATING  LIQUORS  —  FBODLINO  —  PART- 
NERSHIP —  ACCOUNTINQ  —  ACTIONS  -  ILLS- 
GAL  BUSINESS— EXCEPTIONS-APPEAI.. 
1.  In  an  action  for  an  accounting,  which 
was  referred  to  a  master,  no  objections  wera 
made  to  his  report  before  it  was  finally  filed, 
thouRh  a  draft  was  served  on  the  parties,  aaa 
time  fixed  for  hearing  any  objections.  Within 
80  days  after  the  report  was  filed,  exceptiena- 
to  the  findings  were  filed.  Held,  that  such  ex- 
ceptioas  should  not  be  considered  under  eqnitjr 
rule  38,  providing  that  when  a  master's  report 
is  ready,  he  shall  submit  a  draft  to  the  par- 
ties, and  appoint  a  time  for  hearing  objec- 
tions, and  shall  then  finally  make  up  and  file 
his  report  and,  if  neither  party  files  ezce^ 
tiott  thereto  within  one  month  thereafter,  tba 
report  shall  be  confirmed;  and  Qen.  Laws,  & 
240,  I  21,  providing  that  if  the  rulings 
findings  of  the  master  are  not  specifically 
cepted  to  within  30  days 
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[,  th«r  shall  be  condaslTe  on  all  par- 

2.  A  partnership  took  a  wholesale  liqaor  li- 
cense to  sell  at  a  designated  buildine,  and 
engaged  in  the  business  of  peddlioc  liquors 
with  teams  from  house  to  honse.  HM,  that 
rad>  bnaineas  was  illegal,  under  Gen.  Laws, 
c.  102, — section  1  providing  that  no  person 
^all  sell  any  liquors  except  as  provided  in 
saoh  act,  section  6  fixing  the  fee  for  a  license 
to  sell  at  wholesale  not  to  be  drunk  on  the 
premises,  section  2  providing  that,  before  li- 
cense is  granted,  notice  shall  be  given  of  the 
particular  location  for  which  the  -  license  is  re- 
quested, and  other  sections  of  the  act  showing 
that  ^e  license  to  sell  is  strictly  limited  to  the. 
place  licensed. 

3.  A  bill  for  an  accounting  between  partners 
engaged  in  the  sale  of  li(^uora  will  not  lie  where 
■nch  bminess  was  carried  on  in  violation  of 
law. 

4.  Where,  on  bill  for  an  accounting  between 
partners,  it  appears  on  the  coming  in  of  the 
report  of  a  master  that  the  partnership  was 
enga|;ed  in  an  illegal  business,  the  suit  will  be 
dismissed,  though  the  defense  was  not  plead- 
-ed. 

Action  by  Parlde  Teoll  against  Henry 
NardoUUo  and  another.  On  exceptions  to  i^e-' 
port  of  a  master.    Reversed. 

John  B2.  Conley,  for  complainant  Page, 
Page  &  Cushlng,  for  respondents. 

TILUNGHAST,  J.  This  is  a  blU  in  equity 
(or  a  co-partnership  accounting  and  for  other 
relief.  The  biU  sets  ont  that  the  co-partner- 
sblp  was  formed  for  the  purpose  of  buying, 
bottling,  and  selling  intoxicating  liquors  In 
this  state,  and  that  the  profits  of  the  business 
were  to  be  sbared  equally  by  the  three  part- 
ners. By  agreement  of  parties  the  case  was 
referred  to  Herbert  Almy,  Esq.,  one  of  the 
standing  masters  In  chancery  of  this  court, 
to  take  an  account  of  all  partnership  trans- 
actlons,  as  prayed  In  the  bill.  This  has  been 
done,  and  the  master  has  duly  filed  his  report 
thereon,  and  the  case  is  now  before  us  on 
alleged  exceptions  to  said  report  No  objec- 
tions were  taken  before  the  master,  however, 
although  bis  report  shows  that  a  draft  there- 
of was  duly  submitted  to  the  attorneys  of  the 
respective  parties,  as  provided  in  equity  tule 
No.  38,1— a  copy  of  which  may  be  found  In  a 
foot-note  hereto,— and  hence  the  question  Is 
raised  whether  the  defendants  can  now  In- 
sist on  any  of  the  errors  alleged.  They  claim 
that  as  they  filed  the  exceptions  in  this  court 
within  30  days  after  the  opening  of  the  mas- 
ter's report  as  required  by  Gen.  Laws,  c. 
240,  f  2t,  the  case  is  properly  before  us  on  the 
exceptions.  We  do  not  agree  to  this  conten- 
tion. Said  section  21  provides,  among  other 
things,  that:    "The  appellate  division  may, 

1  The  master,  as  soon  as  his  report  is  ready, 
•hall  submit  the  draft  of  the  same  to  the  par- 
ties or  their  solicitors,  and  appoint  a  time  and 
place  for  hearing  such  objections  thereto  as 
they  may  think  fit  to  sngsest;  and  after  not- 
ing and  considering  such  objections,  shall  final- 
ly make  up  his  report  and  file  the  same  in 
court.  The  parties  shall  have  one  month  from 
the  time  of  filing  the  report  to  file  exceptions 
thereto;  and  if  no  exceptions  are  filed  by  either 
party  within  that  period,  the  report  will  be  con- 
firmed. 


on  motion  of  any  party,  hear  any  cause  or 
proceeding  In  whole  or  In  part  on  oral  tes- 
timony, or  it  may  send  the  pleadings  and 
any  Issues  therein  (to  be  heard  on  oral  testi- 
mony) to  a  master  who,  onder  the  directioB 
or  rules,  general  or  special,  of  the  appellate 
division,  shall  bear  and  report  to  tbe  appel- 
late division  the  evidence  and  his  rulings  la 
such  suit  or  proceeding  and  bis  findings  m 
such  evidence;  and  if  such  ralings  or  findings 
be  not  specifically  excepted  to  within  thirty 
days  after  the  opening  of  said  report  (of 
which  opening  tbe  clerk  of  said  division  shall 
at  once  notify  la  writing  all  parties  or  their 
attorneys  of  record)  they  shall  be  condnsive 
on  all  parties,  excepting  that  for  cause  shown 
the  time  may  be  extended  on  motion  filed 
within  said  thirty  days."  It  is  to  be  ob- 
served that  under  this  statute  the  case  goes 
to  the  master  "under  tbe  direction  <h:  rules, 
general  or  special,  of  the  appellate  diyiaion." 
The  statute,  therefore,  does  not  supplant  the 
equity  rule  aforesaid,  as  supposed  by  de- 
fendants' counsel,  but  is  to  be  taken  in  con- 
nection with  said  rule,  which  requires  that 
all  objections  to  the  master's  r^wrt  shall  be 
taken  before  him.  The  purpose  of  this  rule 
Is  very  evident  Tbe  master  sits  as  a  court 
in  the  hearing  of  the  case.  He  then  prepares 
a  draft  report  of  bis  findings,  and  submits  the 
same  to  tbe  respective  counsel,  in  order  that 
they  may  point  out  any  error  of  law  or  fact 
into  which  he  may  have  fallen,  so  that  the 
same  may  be  corrected;  and  also  bi  order  that 
disputed  questions  of  law  may  be  regularly 
presented  by  the  record  for  the  consideration 
of  the  court  to  which  the  report  is  made.  It 
after  hearing  and  considering  such  objectioDS 
as  shall  be  made  to  the  draft  report  the  mas- 
ter modifies  his  report  In  any  way,  he  Is,  of 
course,  required,  by  virtue  of  said  rule,  as 
properly  interpreted,  to  notify  the  parties  of 
such  modification,  so  that  they  may  know 
specifically  what  his  final  report  is  to  be  be- 
fore it  Is  filed  In  court  and  may  thus  be  able 
to  preserve  all  of  their  rights  relative  to  mak- 
ing objections  thereto,  as  the  basis  of  excep- 
tions to  be  Bubsequentiy  filed  in  court  But 
It  would  be  an  idle  ceremony  to  require  the 
master  to  thus  prepare  and  submit  to  the 
parties  a  draft  report  of  his  findings,  in  or- 
der that  they  might  formally  object  thereto. 
If  they  conld  as  well  make  their  objections  to 
the  court  after  his  final  report  has  been  filed. 
Of  course,  we  do  not  question  the  power  of 
the  court  to  permit  exceptions  to  be  taken 
thus  irregularly.  And  In  case  of  accident  or 
surprise.  It  is  sometimes  done.  But  under 
tbe  well-settled  practice  of  this  court  as  well 
as  the  very  uniform  practice  of  equity  courts 
generally,  the  rule  Is  very  strictly  adhered  to 
of  not  permitting  exceptions  to  b0  filed  when 
there  have  been  no  previous  objections  taken. 
2  Daniell,  Cb.  Prac.  &  PI.  1312.  We  there- 
fore decide  that  the  defendants'  exertions 
are  not  properly  before  us,  and  decline  to 
consider  them. 
But  the  defendants  urge  that  even  If  they 
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cassot  avail  themselves  of  the  exceptions 
HOTT  filed  by  reason  of  their  fallnre  to  comply 
with  the  rule  aforesaid,  they  are  nevertheless 
entitled  to  object  to  and  protest  against  tha 
confirmation  of  the  master's  report  on  the 
.ground  that  it  appears  by  said  report  and  the 
evidence  submitted  therewith,  that  said  part- 
nership was  an  illegal  one,  having  been  form- 
ed to  carry  on  business,  in  port  at  any  rate, 
In  violation  of  law,  and  that  the  main  part 
-of  the  business  actually  carried  on  by  said 
co-];>artnershlp  was  an  Illegal  business,  and 
hence  that  this  court  will  not  lend  its  aid  in 
the  settlement  between  parties  thereto,  of 
their  Illegitimate  gains.  The  evidence  shows 
that  the  place  of  business  of  the  co-partner- 
ship In  question  vras  at  No.  26  Miller  avenue, 
formerly  In  the  town  of  Johnston,  but  now  in 
tlie  recently  annexed  district  of  the  city  of 
Providence,  for  which  place  of  business  the 
-company  held  &  wholesale  liquor  license  from 
said  town  of  Johnston.  The  master  finds  that 
It  was  the  custom  of  the  partners  for  the  com- 
plainant to  take  liquors  on  one  team,  and 
peddle  them  out  to  customers  on  the  road, 
while  the  respondent  NaidoUUo  toolc  another 
team  and  route  for  the  same  purpose,  and 
that  the  respondent  Cipoila  stayed  In  the 
store,  and  was  supposed  to  Iceep  the  books 
of  the  firm.  The  uncontradicted  evidence 
shows  that  the  main  purpose  and  business  of 
tbe  partnership  was  to  peddle  intoxicating  llq- 
cors  from  door  to  door,  and  from  house  to 
house,  very  much. In  tbe  same  manner  as  ordi- 
nary fmit  and  vegetable  peddlers  dispose  of 
their  goods.  It  also  shows  that  they  had 
more  or  less  regular  customers  upon  whom 
they  depended  for  sales,  and  that  they  were 
constantly  obtaining  new  customers  in  differ- 
ent tovnis  and  localities  In  the  state,  thus 
rapidly  building  up  and  extending  their  busi- 
ness. The  following  brief  abstract  from  the 
testimony  of  the  plaintiff  is  pertinent  in  this 
connection.  "Q.  What  was  the  purpose  of 
the  partnership?  A.  Lager,  ale,  and  soda,  to 
be  sold  out  of  team.  Place  of  business  was 
26  Miller  avenue,  Johnston.  I  had  a  route 
with  a  team,  and  sell  tbe  liquor,  and  return 
money  to  partnership.  I  collected  the  money 
a  little  at  a  time.  My  book  shows  from 
whom  I  collected  the  money.  I  loaded  the 
team  with  beer  and  any  kind  of  stuff  they 
needed.  I  went  to  Nayatt  Point,  Slmmons- 
vlUe,  Thornton,  and  other  places.  I  worked 
sometimes  fifteen  boors  a  day.  Business 
grew  tbe  first  month,  and  the  second  month 
business  was  larger  than  the  first,  and  six 
months'  sales  were  larger  tlian  any.  This 
book  shows  all  liquor  sold  by  me  during  part- 
nership. My  book  and  his  book  differed,  arid 
I  found  fault  I  found  fault  that  if  I  went 
out  with  ten  kegs  and  sold  five  kegs,  and  re- 
turned five,  I  would  not  find  tbe  five  kegs  re- 
turned on  this  book.  This  book  shows  what 
stuff  I  sold  and  the  money  I  took  in,  but  does 
not  show  what  I  returned.  NardoliUo  had 
two  teams.  He  took  the  Charles  street  dis- 
trict.   He  had  two  wagons,  and  sometimes 


they  hired  another.  He  claimed  he  alwsys 
had  a  good  business,  and  that  it  was  increas- 
ing." In  view  of  the  facts  thus  appearing, 
the  question  arises'  whether  the  court  will 
confirm  tbe  master's  report,  and  thereby  oia- 
ble  the  plaintiff  to  recover  from  the  defend- 
ants the  amount  to  which  the  master  finds 
that  he  is  entitled  under  tbe  accounting,  to 
wit,  the  sum  of  $&7a.52.  We  think  it  la  clear 
that  it  should  not  It  is  laid  down  as  a  grai- 
eial  rule  in  l  Bates,  Fartn.  $  119,  that:  "A 
bill  for  an  accounting  and  settlement  of  the  ■ 
partnership  transactions  of  an  illegal  partner- 
ship, or  of  tbe  Illegal  gains  of  a  legal  part- 
nership, will  not  be  sustained  either  for  the 
purpose  of  obtaining  a  division  of  the  proflta 
or  contribution  for  losses  and  expenses,  for 
tbe  taking  of  the  account  Involves  a  dealing 
with,  and  hence  a  recognition  of,  the  Illegal 
acts;  but  the  court  will  dismiss  the  bUl,  and 
leave  the  parties  where  it  finds  them."  This 
statement  of  the  law  if  well  8ni)ported  by  the 
authorities.  See  cases  cited  in  note,  and  also 
Watson  v.  Murray,  23  N.  J.  Bq.  257,  and 
Watson  T.  Fletcher,  7  Grat  1.  The  follow- 
ing references  to  Oen.  I.aws,  c.  102,  regulat- 
ing the  keephig  and  sal^  of  intoxicating  liq- 
uors, clearly  shows  that  the  main  business 
carried  on  by  said  co-partnership  in  manner 
aforesaid  was  illegal.  Section  1  provides 
that  "no  person  shall  at  sny  time,  manufac- 
ture or  sell  or  suffer  to  be  manufactured  or 
sold,  except  for  the  purpose  of  exportation, 
*  *  °*  any  ale,  wine,  rum  or  other  strong 
or  malt  liquors,  •  •  •  unless  as  herein- 
after provided."  And  In  looking  through  tBe 
remaining  sections  of  said  chapter,  together 
with  the  amendments  thereof,  we  nowhere 
find  any  warrant  or  authority  for  a  person  to 
peddle  liquor  in  teams,  or  otherwise,  as  was 
done  by  the  parties  in  this  case.  On  the  con- 
trary, the  place  for  which  the  license.  Is  grant- 
ed is  strongly  emphasized,  and  It  Is  perfectly 
evident  that  both  the  letter  and  spirit  of  said 
chapter  requires  that  all  sales  of  liquor  shall 
be  limited  to  the  place  for  which  the  license 
is  granted.  Section  6  of  said  chapter  sets 
forth  the  privileges  of  a  licensee  under  a 
wholesale  license,  and  provides  as  follows: 
"The  fees  for  licenses  shall  be  as  follows: 
(1)  For  a  license  to  manufacture  or  sell  at 
wholesale  and  retail,  not  to  be  drunk  on  the 
premises,  pure  spirituous,  intoxicating  and 
malt  liquors  not  less  than  $500,  nor  more 
than  $1,000;"  and  "a  license  to  manufacture 
pure  liquors  shall  carry  with  It  the  right  of 
sale  at  wholesale  at  bis  manufactory  by  the 
manufacturer  of  all  pure  liquors  manufactur- 
ed by  him."  It  will  thus  be  seen  that  the 
language  of  this  section  does  not  permit  a 
sale  to  be  made  anywhere  off  of  the  prem- 
ises, but  merely  provides  that  the  liquor  sold 
is  not  to  be  dnmk  on  the  premises;  and  evi- 
dently the  sale  must  be  made  on  the  prem- 
ises. That  said  chapter  contemplates  that 
the  sales  of  liquor  provided  for  therein  shall 
be  confined  to  a  particular  place,  may  also  be 
seen  from  the  provisi<Hia  of  section  2,  name- 
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ly,  that:  "Before  granting  license  •  •  ♦ 
said  council  or  board  aball  give  notice  *  *  * 
In  some  newspaper  published  in  tlie  city  or 
town  where  tlie  applicant  proposes  to  carry 
on  business  *  *  *  of  the  name  of  the 
applicant  for  said  license,  and  the  particular 
location  for  which  the  license  Is  requested, 
*  *  *  and  no  license  shall  be  granted  un- 
der this  chapter  to  authorize  the  sale  of  any 
such  liquors  at  any  building  or  place  where 
the  owners  or  occupants  of  the  greater  part 
of  the  land  within  two  hundred  feet  of  such 
building  or  place  shall  file  *  *  *  their  ob- 
jection to  the  granting  of  such  license."  Sec- 
tions 5,  10,  and  11  also  make  it  clear  that  the 
right  of  the  licensee  to  sell  is  strictly  limited 
to  the  "place  licensed."  It  is,  therefore, 
dear  that  the  license  which  was  held  by  said 
firm  did  not  authorize  them  to  sell  intoxicat- 
ing liquors  at  any  other  place  than  that  par- 
ticularly specified  therein,  and  hence  that  the 
business  carried  on  by  them  in  the  manner 
above  described  was  in  plain  violation  of  the 
law  of  the  state.  See,  In  re  Liquors  of 
Young,  15  R.  I.  243,  3  Aa  8. 

To  confirm  the  master's  report  In  view  of 
the  facts  which  are  therein  made  to  appear, 
taken  In  connection  with  those  which  ap- 
pear In  the  statement  of  the  evidence  taken 
by  him,  therefore,  would  be  for  the  court  to 
virtually  approve  and  sanction  such  violation 
of  the  law,  which  no  court  either  of  law  or 
equity  will  ever  do;  it  being  a  familiar  max- 
im that  the  law  refuses  its  assistance  to  ei- 
ther party  to  an  Illegal  contract  where  both 
have  participated  in  the  illegality.  Snell  t. 
Dwlght,  120  Mass.  9;  Chambers  v.  Church, 
14  K.  I.  398.  In  other  words,  where  both  par- 
ties are  equally  In  the  wrong,  and  neither 
can  show  the  right  to  relief  or  redress  with- 
out also  showing  his  own  illegal  conduct,  the 
law  does  not  look  to  the  relative  rights  of  the 
parties  growing  out  of  such  illegal  transac- 
tions, but  simply  leaves  them  where  It  finds 
them.  As  bearing  upon  the  same  general 
question,  see  Whelden  v.  Chappel,  8  R.  I.  230; 
Smith  v.  Rollins,  11  R.  L  464;  Chafee  T. 
Manufacturing  Co.,  14  R.  I.  168;  Gorman  y. 
Eeougb,  22  R.  I.  48,  46  Atl.  37;  Shuster  y. 
State,  62  N.  J.  Law,  521,  41  Atl.  701.  The 
following  language  of  Lord  Mansfield  In  the 
celebrated  case  of  Holman  v.  Johnson,  1 
Cowp.  341,  which  is  quoted  In  Sullivan  v. 
Horgan,  17  R.  I.  109,  20  AtL  232,  9  L.  R.  A. 
110,  is  BO  pertinent  In  this  connection  that 
we  repeat  It  here.  He  says:  "The  objection 
that  a  contract  Is  immoral  or  Illegal  as  be- 
tween plalntlflt  and  defendant  sounds  at  all 
times  very  111  In  the  mouth  of  the  defendant. 
It  Is  not  for  his  sake,  however,  that  the  ob- 
jection is  ever  allowed;  but  It  Is  founded  In 
general  principles  of  policy,  which  the  de- 
fendant has  the  advantage  of,  contrary  to  the 
real  Justice  as  between  him  and  the  plaintiff, 
by  accident.  If  I  may  so  say.  The  principle 
of  public  policy  Is  this:  'Ex  dolo  male  non 
oritur  actio.'  No  court  will  lend  its  aid  to  a 
man  who  founds  his  cause  of  action  upon  an 


Immoral  or  Illegal  act.  If,  from  the  plain- 
tiff's own  stating  or  otherwise,  the  cause  of 
action  appears  to  arise  ex  turpi  causa,  or  the 
transgressioa  of  a  positive  law  of  this  coun- 
try, there  the  court  says  he  has  no  right  to 
be  assisted.  It  Is  upon  that  ground  the  coon 
goes;  not  for  the  sake  of  the  defendant,  but 
because  they  will  not  lend  their  aid  to  such 
a  plaintiff.  So,  if  the  plaintiff  and  defendant 
were  to  change  sides,  and  the  defendant  was 
to  bring  his  action  against  the  plaintiff,  the 
latter  would  then  have  advantage  of  It;  for, 
where  both  are  equally  In  fault,  "potior  est 
conditio  defendMitis.' "  As  to  the  plalntilTs 
contention  that,  as  the  defense  now  set  vp 
was  not  Incorporated  In  the  answer.  It  Is  now 
too  late  to  Interpose  It  We  reply  that  if.  at 
any  stage  of  a  cause  in  equity.  It  is  nuule  to 
appear  that  It  Is  based  upon  an  illegal  trans- 
action, and  that  the  court  cannot  grant  the 
final  relief  prayed  for  except  by  meniis  of 
self-stultification,  it  will  dismiss  the  salt  re- 
gardless of  the  technical  condition  of  the 
pleading.  For,  as  said  by  Stiness,  C.  J.,  in 
the  recent  case  of  Whipple  y.  Guile,  22  R.  L 
677,  48  Atl.  935,  "it  would  be  Idle  to  compel 
parties  to  go  to  an  end  which  the  court  could 
not  embody  in  a  Judgment"  We  will  macj  is 
this  connection,  however,  that  as  the  evi- 
dence shows  that  the  partuership  business 
was  carried  on  at  the  place  for  which  the  li- 
cense was  granted,  as  well  as  In  the  manner 
before  stated,  the  plaintiff  should  be  allowed. 
If  he  desires,  to  have  the  case  recommitted 
to  the  master,  so  that  he  may  show,  If  be 
can,  the  state  of  the  partnership  accounts  as 
to  such  transactions.  In  what  we  have  said 
concerning  the  master's  report  we  do  not 
wish  to  be  understood  as  In  any  manner  re- 
flecting upon  the  technical  correctness  there- 
of, or  upon  the  manner  in  which  he  dischar- 
ged his  duties.  He  very  properly  reported 
the  facts  as  he  found  them,  and  in  view  of 
the  pleadings  be  was  not  called  upon  to  pass 
upon  the  questions  of  law  which  are  now 
raised.  But  for  the  reasons  given  in  the 
foregoing  opinion,  we  must  decline  to  con- 
firm said  report 


KinTBLLB,  Collector,  y.  WARWICK  ft 
COVENTRY  WATER  CO. 

(Supreme  Court  of  Rhode  Island.    June  14, 
1901.) 

TAXATION  —  StJFFTClBNCT  OP  ASSESSMENT - 
NOTICE— STATUTES. 

1.  Where  a  township  tax  was  void,  as  ex- 
ceeding the  town  tax  limit  imposed  by  Gen. 
Laws,  c.  36,  S  22,  an  assessment  so  erroneonsl;- 
levied  was  validated  by  Act  Jan.  15,  1901. 

2.  A  notice  of  the  tax  assessors,  stating  by 
reasonably  intelligible  abbreviations  the  time 
and  place  when  ttie  assessors  would  meet  for 
the  purpose  of  receivinig  accounts  of  taxable 
property,  together  with  a  statement  that  who- 
ever refused  or  neglected  to  bring  In  such  ac- 
conot,  if  overtaxed,  could  have  no  legal  rem- 
edy therefor,  is  a  sufficient  requirement  for  all 
taxable  persons  to  appear,  within  Gen.  Laws, 
c.  46,  i  6,  providing  that  the  notice  shall  re- 
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quire  every  person  and  body  corporate  liable 
to  taxation  to  bring  in  a  trne  account  of  all 
his  ratable  estate. 

3.  A  tax  list  bled  by  tbe  assessors,  describing 
the  property  of  a  water  company  as  "W.  &  C. 
Water  Co.,  for  pipe  and  water  riehts,  and 
rigbt  of  waT  to  Ca^s  Pond,  $30,0(90,''  and 
"W.  A  a  Water  Co.,  land  and  dam  at  Oarr's 
Pond,  including  right  of  flowage,  $10,000,"  con- 
tains an  insumcient  description  of  the  proper- 
ty, under  Gen.  Ivaws,  c.  45,  {  4,  requiring  taxes 
on  real  estate  to  be  assessed  to  tbe  owners, 
and  separate  tracts  and  parcels  to  be  separately 
described  and  valued,  as  far  as  practicable. 

Appeal  from  district  court,  Providence 
county. 

Action  by  Samuel  Kettelle,  cMectac, 
aKnlnst  the  Warwick  &  Coventry  Water  Com- 
pany. From  a  Judgment  in  favor  of  defend- 
ant, plaintiff  appeals.    Affirmed. 

Tbe  following  is  tbe  decision  of  the  lower 
court  (Douglas,  J.): 

"Ttaia  is  an  action  by.  the  collector  of  taxes 
of  the  town  of  West  Greenwich  to  recover 
the  snm  of  $300,  as  a  tax  assessed  upon  the 
defendant  for  the  year  1899,  with  interest 
from  January  1,  1900.  It  Is  admitted  that  the 
defendant  is  the  owner  of  real  estate  in  said 
toTvn,  and  it  appears  that  at  a  town  meeting 
held  June  S,  1880,  for  the  purpose,  amongst 
other  things,  of  making  appropriations  and 
levying  taxes,  a  tax  of  one  dollar  on  each 
hundred  dollars  of  the  ratable  property  in 
said  town  was  voted  for  town  expenses,  in- 
cluding state  tax,  town  tax,  and  school  ap- 
propriations, and  a  tax  of  twenty-five  cents 
on  each  hundred  dollars  was  voted  tor  repair 
of  highways.  Both  these  taxes  were  to  be 
assessed  and  collected  according  to  tbe  prorl- 
slona  of  a  vote  of  the  town  passed  June  7, 
1897.  There  are  several  objections  made  to 
the  validity  of  the  assessment: 

"First,  it  is  said  that  the  assessment  Is  in 
violation  of  section  22  of  chapter  86  of  the 
General  Laws.  This,  doubtless,  is  true;  but 
the  general  assembly,  January  IS,  1901,  pass- 
ed an  act  validating  this  particular  assess- 
ment, and  the  court  at  this  trial  is  con- 
strained by  statute  to  rule  the  act  to  be  con- 
stitutional; hence  this  objection  cannot  be 
considered.  See,  also,  Mowry  v.  Mowry,  20 
R.  I.  74,  87  Atl.  306. 

"The  second  objection  is  that  the  notice 
given'  by  the  assessors  to  persons  liable  to 
taxation  was  not  sufficient  to  satisfy  the  re- 
quirements of  section  6  of  chapter  46,  as  fol- 
lows: 'Such  notices  shall  require  every  per- 
son and  body  corporate  liable  to  taxation,  to 
bring  in  to  the  assessors  a  true  and  exact 
account  of  all  his  ratable  estate,  describing 
and  specifying  the  value  of  every  parcel  of  his 
real  and  personal  estate  at  such  time  as  they 
may  prescribe.'  Tbe  assessors  posted  their 
notices  in  due  time  and  at  proper  places.  In 
the  following  form:  Tax  Assessors'  Notice. 
Whereas,  the  electors  of  the  town  of  West 
Greenwich,  in  town  meeting  legally  assem- 
bled on  the  6th  day  of  June,  '09,  voted  a  tax 
of  one  dollar  and  twenty-five  cents  on  each 
one  hundred  dollars  of  the  ratable  estates  of 


said  town  for  the  purpose  of  paying  the  ex- 
penses of  said  town,  including  state  tax, 
school  tax,  and  highway  tax:  Now,  there- 
fore, notice  is  hereby  given  that  in  accordance 
with  said  vote,  and  in  conformity  with  the 
law  in  relation  to  tbe  assessment  of  taxes, 
the  board  of  assessors  will  be  in  session  at 
Hopkins  Hall,  Noose  Neck,  R.  I., '  in  said 
town,  on  Mon.,  Sept.  11,  1899,  at  10  o'dodc, 
a.  m.,  for  the  purpose  of  receiving  from  all 
];>er8on8  and  bodies  corporate  liable  to  taxa- 
tion true  and  exact  accounts  of  their  ratable 
estates,  describing  and  specifying  the  value  of 
every  parcel  of  real  and  personal  as  the 
law  directs;  and  whoever  refuses  or  neglects 
to  bring  in  such  accounts,  if  overtaxed,  shall 
have  no  legal  remedy  therefor.  Otho  Tarbox, 
BenJ.  K.  Hoxsie,  Tho.  J.  Knight  AsseBSors. 
West  Greenwich,  R.  I.,  Aug.  16th,  1899.'  This 
notice  does  not  use  the  word  'require,'  it  is 
true;  but  it  states  by  reasonably  intelligible 
abbreviations  the  time  and  place  when  the 
assessors  are  to  meet  for  the  purpose  of  re- 
ceiving the  accounts,  and  specifies  the  legal 
consequences  of  neglecting  to  bring  in  tbe 
account  I  think  this  invitation,  coupled  with 
the  statement  of  the  pefialty  for  refusing  It 
may  well  be  construed  as  requiring  parties 
interested  to  bring  In  tbeir  accounts  at  tne 
time  prescribed.  In  Wood  v.  Qnlmby,  20  R. 
I.  482,  40  Atl.  161,  tbe  notice  contained  no  ref- 
erence whatever  to  the  bringing  in  of  ac- 
counts by  persons  liable  to  taxation. 

"Tbe  next  objection  arises  from  tbe  form 
of  tbe  description  of  tbe  property  of  the  de- 
fendant in  the  tax  list  filed  by  the  assessors. 
It  is  as  follows: 


Wanvlck  and  OoTsntry  Water 
Company  lor  pipe  and  water 
rlglits  and  riglit  of  way  to 
Carr'i  Pond 

Warwick  and  Ooventiy  Water 
Company  land  and  dam  at 
Carr'i  Pond,  Including  right 
of  flowage 


BeaL 


130,000 


10,000 


Para. 


Tax. 


nTBOO 


U600 


"I  cannot  regard  this  description  as  suffi- 
cient under  Gen.  Laws,  c.  45,  {4:  Taxes  on 
real  estate  shall  t)e  assessed  to  the  owners 
and  separate  tracts  or  parcels  shall  be  sep- 
arately described  and  valued  as  far  as  prac- 
ticable.' Tbe  assessors  assume  to  divide  the 
property  into  two  parcels,  but  neither  de- 
scription is  definite  enough  to  identify  the 
land.  Pipe,  unless  attached  to  the  land  of 
the  owner,  is  not  real  estate.  Water  rights 
and  rights  of  way  are  incorporeal  heredita- 
ments, presumably  appurtenant  to  some  free- 
hold. 'Land  and  dam  at  Carr's  Pond,  includ- 
ing right  of  flowage,'  is  quite  indefinite.  The 
dam  alone  Is  defined,  but  the  dam,  land,  and 
right  of  fiowage  are  all  appraised  together; 
and  it  does  not  appear  how  much  value  Is  at- 
tributed to  the  definite,  and  how  much  to  tbe 
unlimited.  Parol  evidence  cannot  be  used  to 
supplement  an  assessment  description  too  In- 
definite for  the  identlflcatlon  of  the  landraa- 
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sened.  Evans  y.  Newell,  18  R.  I.  38.  26  AtL 
317.  In  Taylor  t.  Pier  Co.,  18  R.  I.  123,  33 
Atl.  519,  several  parcels  of  land  were  assess- 
ed as  'beach.'  The  court  say:  'The  assess- 
ment must  also  be  held  to  be  Invalid  because 
it  Is  so  vague  and  uncertain  that  it  does  not 
identify  the  lands  assessed.'  Under  the  con- 
struction'of  the  statute  given  in  these  cases, 
1  find  that  the  assegament  is  void.  Decision 
for  the  defendant  for  costs." 

George  T.  Brown,  for  plaintUT.  John  3. 
Arnold,  for  defendant. 

PER  CURIAM.  We  thinic  the  conclusion 
of  Mr.  Justice  Douglas  was  correct,  and  we 
adopt  the  decision  rendered  by  him  as  our 
opinion.  New  ti-lal  dented,  and  Judgment  ren- 
dered on  the  decision  of  Mr.  Justice  Douglas 
for  the  defendant  for  costs. 


OAVANAUGH  et  al.  v.  MAYOR  ETC.,  PAW- 

TUCKEJT. 

(Supreme  Court  of  Rhode  Island.    Jane  12, 

1901.) 

UAKDAHVS— BOARD 'of  ALDBRMEN— SVFFI- 
CIBNT    DEOIAND. 

1.  Where  petitioner's  bid  for  the  exclusive 
right  to  remove  dead  animals  from  a  city  had 
been  accepted  by  the  board  of  aldermen,  which 
was  ex  officio  board  of  health,  and  on  request 
for  the  issuance  of  a  license  or  execution  of 
a  contract  pursuant  to  the  bid  the  board  of 
aldermen  referred  the  matter  to  the  corpora- 
tion counsel  for  advice  as  to  details,  and,  on 
his  informing  them  that  the  choice  between  a 
contract  and  a  license  was  within  their  discre- 
tion, referred  the  matter  to  the  board  of  health, 
such  request  by  petitioners  and  delay  by  the 
board  did  not  amount  to  a  demand  and  refusal 
to  carry  out  the  terms  of  the  bid,  so  as  to 
entitle  petitioners  to  mandamus  to  compel  the 
board  to  issue  a  license  or  execute  a  contract. 

2.  Where  a  city  advertlHed  for  bids  for  the 
exclusive  privilege  of  removing  dead  animals, 
etc.,  through  the  streets,  the  proper  form  of 
document  to  be  executed  to  the  successfal  bid- 
der as  evidence  of  such  privilege  was  an  ex- 
clusive license,  and  not  a  contract. 

Mandamus,  on  relation  of  M.  J.  Cavanaugb 
and  others,  against  the  mayor  and  aldermen 
of  Pawtucket.    Petition  denied. 

Hugh  J.  Carroll,  for  petitioners.  Edward 
W.  Blodgett,  for  respondents. 

ROGEUS,  J.  This  Is  a  petition  for  a  writ 
of  mandamus  to  compel  the  mayor  and  board 
of  aldermen  of  the  city  of  Pawtucket  to  exe- 
cote  a  contract  with  the  petitioners  forth- 
with, granting  the  latter  the  exclusive  privi- 
lege, for  a  term  of  five  years,  of  removing 
dead  animals,  and  such  diseased  and  putrid 
meat  as  may  be  ordered  by  the  superintend- 
ent of  health  from  the  city  of  Pawtucket,  or 
forthwith  to  issue  an  order  to  the  city  clerk 
of  said  city  to  issue  to  the  petitioners  a  li- 
cense In  the  premises  for  the  privilege  afore- 
said. The  facts  that  appear  in  the  petition, 
or  from  the  records  of  the  board  of  alder- 
men. In  regard  to  which  there  Is  no  dispute^ 


are  as  follows,  viz.:  On  February  6.  1901. 
the  said  board  of  aldermen  adopted  the  fol- 
lowing as  rule  14  of  the  board  of  health,  the 
board  of  aldermen  constituting  the  board  of 
health  (Ord.  Pawtucket,  c.  36,  {  1,  p.  135). 
viz.:  "No  person  shall  bury  the  carcass  of 
any  dead  animal  or  any  diseased  or  putrid 
meat  within  the  limits  of  this  city.  And  no 
person  sliall  remove  the  dead  body  of  any 
animal  or  any  diseased  or  putrid  meat 
through  the  streets  of  this  city  unless  such 
person  shall  have  been  duly  authorized  so 
to  do  by  this  board  of  health.  It  shall  be  the 
duty  of  every  policeman  or  other  [lerson 
knowing  of  the  presence  of  the  dead  body  of 
any  animal  or  of  any  diseased  or  putrid 
meat  within  the  limits  of  this  city  to  notify 
the  board  of  health  of  the  same  as  soon  as 
may  be."  A  subsequent  rule  provided  that 
any  person  violating  said  rule  shall  be  liable 
to  a  fine  of  not  more  than  $20.  At  a  meeting 
of  said  board  of  aldermen  on  February  13, 
1901,  the  clerk  was  ordered  to  advertise  for 
bids  for  the  exclusive  privilege  of  renaoving 
dead  animals,  diseased  or  putrid  meat  con- 
demned by  the  superintendent  of  health,  for 
a  term  of  five  years;  bids  to  be  filed  with 
the  city  clerk  on  or  before  March  6tb.  at 
8  o'clock  p.  m.  In  conformity  with  the  fore- 
going vote,  the  following  advertisement  was 
published,  viz.:  "City  of  PawtsdKet  Re- 
moval of  Dead  Animals.  The  board  of  al- 
dermen of  the  city  of  Pawtucket  invite  seal- 
ed proposals  for  the  exclusive  privilege,  for 
a  term  of  five  years,  of  removing  dead  ani- 
mals and  such  diseased  and  putrid  meat  as 
may  be  ordered  by  the  superintendent  of 
health  from  the  city  of  Pawtucket  Bids 
mnst  be  filed  with  the  city  clerk  before  8 
o'clock  p.  m.,  Wednesday.  March  6,  1901.  A 
bond  in  such  amount  as  the  board  of  alder- 
men may  direct  will  be  required  of  the  sac- 
cessful  bidder.  The  board  of  aldermen  re- 
serves the  right  to  reject  any  and  all  bid* 
Samuel  H.  Roberts,  City  Clerk."  At  the 
meeting  of  the  board  of  aldermen  on  March 
U,  1901,  no  quorum  was  present,  and  at  a 
special  meeting  held  March  7,  1901,  the  bids 
were  opened,  and  the  matter  was  laid  oo.  the 
table;  but  at  a  meeting  held  March  20,  1901. 
it  appearing  that  two  bids  had  been  made  in 
response  to  said  advertisement,  one  for  $500. 
and  the  other  for  $1,500,  made  by  these  peti- 
tioners, it  was  voted  that  the  contrart  be 
awarded  to  the  highest  bidder.  A  bond  of 
$5,000  accompanied  the  successful  bid,  wbicb 
was  apparently  satisfactory,  no  objectioa  ap- 
pearing to  have  been  made  thereto.  On 
March  8,  1901,  being  the  day  after  the  said 
bids  had  been  opened,  but  before  the  board 
of  aldermen  had  acted  thereon,  the  petition- 
ers, through  their  attorney,  applied  orally 
to  the  city  clerk  and  the  dty  treasurer,  and 
requested  a  license  in  the  premises  or  the 
privilege  of  signing  any  contract  required, 
and  then  and  there  offered  to  pay  for  tbe 
same;  but  said  (^cials  declined  to  receive 
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any  money  tbecefor,  th«  city  clerk  stating 
tbat  be  did  not  know  whether  said  privilege 
was  to  be  shown  by  a  license  signed  by  him 
as  city  cleric,  or  by  a  contract  signed  by  the 
proper  city  officers,  and,  further,  that  he  did 
not  know  whether  the  full  amount  of  ¥1,500 
was  to  be  all  paid  at  once,  In  a  single  pay- 
ment, or  in  yearly  Installments.  On  March 
27,  1901,  at  the  next  subsequent  meeting  of 
the  board  of  aldermen  to  that  at  which  It  was 
voted  to  award  the  contract  to  the  petition- 
ers, the  following  communication  was  pre- 
sented on  behalf  of  the  petitioners,  ylz.:  "To 
the  Honorable  Board  of  Aldermen  of  the 
City  oC  Pawtucket— Gentlemen:  At  your 
last  meeting  this  board  voted  to  accept  the 
bid  of  William  H.  Place,  Theodore  S.  Barnes, 
and  Michael  J.  Cavanaugh  for  the  privilege 
of  removing  through  the  streets  of  this  city 
the  carcasses  of  dead  animals,  etc.,  they  be- 
ing the  highest  bidder  for  the  exclusive  privi- 
lege under  the  advertisement  ordered  by 
this  board.  Since  the  acceptance  of  their 
said  bid,  the  parties  aforesaid  have  request- 
ed a  form  of  license  or  certificate,  setting 
forth  the  privilege  granted  them,  and  they 
have  presented  a  good  and  sufficient  bond  to 
faithfully  perform  their  obligations  and  to 
hold  this  city  harmless,  and  have  offered  to 
pay  for  the  same.  But  the  city  clerk  informs 
me,  aa  their  attorney,  that  he  does  not  know 
what  form  of  document  be  Is  to  give  them, 
nor  does  he  know  whether  the  sum  to  be 
paid  for  said  privilege  is  to  be  paid  In  full  for 
the  whole  term  of  five  years,  or  In  yearly 
payments.  Yoor  honorable  body  la  therefore 
requested  to  make  It  plain  as  to  whether  said 
clerk  shall  prepare  a  form  of  permit  or  li- 
cense, or  if  he  shall  prepare  a  form  of  con- 
tract and  also  whether  the  licensed  i>arty 
shall  pay  for  the  foil  term  or  yearly.  Re- 
spectfully, Hugh  J.  Carroll,  Attorney  for 
Place,  Barnes  A  Cavanaugh."  The  forego- 
ing communication,  as  appears  by  the  board's 
record,  was  received,  read,  and  referred  to 
the  city  BoUcltor.  At  the  meeting  of  the 
board  ot  aldermen  on  April  17,  1901,  the 
city  soUcitoc  reported  verbally  as  his  opin- 
ion that  the-  full  sum  of  $1,600  must  be  paid 
by  the  petitioners  at  once  in  a  single  pay- 
ment, and  not  by  yearly  loatallments,  but 
that  it  was  for  the  board  of  aldermen  to  say 
whether  a  license  should  be  granted,  where- 
upon It  was  voted  to  refer  the  matter  to  the 
board  of  health. 

We  do  not  understand  that  there  Is  any 
question  as  to  the  correctness  of  the  facts 
as  above  set  fortb,  but  inasmuch  as  nowhere 
In  the  petition  Is  It  specifically  alleged  that 
the  respondents  have  refused  to  sign  a  con- 
tract or  to  cause  one  to  be  signed,  or  to  Is- 
sue a  license,  as  now  sought  to  be  mforced 
by  a  writ  of  mandamus,  such  refusal,  if  any 
there  be,  must  be  Inferred,  and  the  follow- 
ing passages  from  the  petition  are  evidentiy 
intended  aa  a  substitute  for  an  allegation  of 
a  demaadi  for,  and  a  letiMU  of,  the  thing 


sought  The  following  are  the  passages  re- 
ferred to:  "(8)  And  your  petitioners  show 
that  upon  the  making  of  said  report  the- 
said  board  of  aldermen,  without  any  reason, 
and  for  no  purpose  but  to  harass,  hinder, 
and  delay  the  petitioners,  refused  to  decide- 
whether  there  should  be  a  license  or  a  con- 
tract in  the  premises,  but  willfully  and' 
wrongly  then  and  there  voted  to  refer  said 
matters  to  the  board  of  health  of  said  city, 
as  appears  by  a  copy  of  said  vote  herewith 
filed.  (9)  And  your  petitioners  aver  that 
they  have  ever  stood  ready  to  execute  any 
contract  required  In  the  premises,  or  to  ac- 
cept a  license,  and  have  been  and  now  are 
ready  to  pay  for  the  same  upon  the  terms  re> 
ported  by  said  city  solicitor;  that  they  have- 
been  delayed  and  harassed  unnecessarily  and' 
Illegally  in  the  premises  by  said  board  of 
aldermen,  and  that  said  delay  has  not  beea< 
for  any  good  or  reasonaole  purpose,  but 
merely  'willful  and  wanton,  and  for  the  pur- 
pose of  depriving  the  petitioners  of  their 
rights  under  said  advertisement  and  bid,  and 
vote  accepting  said  bid,  and  to  prevent  then» 
from  enjoying  the  emoluments  of  said  privi- 
lege; that  your  petitioners  have  gone  to- 
great  expense  In  preparing  for  said  business, 
and  that  they  are  daily  losing  large  sums  of 
money  by  said  willful,  wanton,  and  mali- 
cious delay;  that  said  board  of  health  haa 
nothing  to  do  'with  the  question  as  to  whether 
a  license  or  a  contract  is  proper  in  the  prem- 
ises, and  that  this  is  well  known  to  said 
board  of  aldermen."  The  petition  also  al- 
leges that  the  mayor  and  board  ot  aldermen 
have  the  right  and  that  It  is  their  duty  to 
execute  a  contract  with  the  petitioners  In 
the  premises,  or  to  order  the  city  clerk  of 
said  city  to  issue  a  license  in  the  premises  to 
the  petitioners,  and  prays  for  a  writ  oC  man- 
damus commanding  the  performance  thereof. 
The  only  proofs  presented  is  a  certified  copy 
of  the  records  of  the  board  of  aldermen,  and 
the  petition  for  the  writ  whlcn  is  awont  to 
by  the  iJetlUoners'  attorney. 

In  Mauran  v.  Smith,  8  R.  I.  IflS,.  222.  S< 
Am.  Rep,  564,  570,  the  supreme  court  ot  thia- 
state,  througii  Durfee,  J.,  delivering,  the  opin- 
ion, used  this  language:  "But  though  we 
think  the  application  ought  to  be  dismissed' 
for  want  ot  Jurisdiction,  we  deem  it  not  im- 
proper to  say  that  even  If  we  had  Jurisdic- 
tion, we  should  not  deem  this  a  case  tor 
granting  the  writ  at  least  in  a  peremptory 
form.  A  'writer  on  the  law  of  mandamus 
says:  'It  Is  an  Imperative  rule  of  the  law 
of  mandamus  that  previously  to  the  maUng 
of  the  application  to  the  court  for  a  writ  to 
command  the  performance  of  any  particular- 
act  an  express  and  distinct  demand  or  re- 
quest to  perform  It  must  have  been  made  by 
the  prosecutor  to  the  defendant,  who  must 
have  refused  to  comply  with  such  demand, 
either  in  direct  terms,  or  by  conduct  from 
which  a  refusal  will  be  conclusively  Im- 
pUed.' "-citing  Tapp.  Mand.  282;  People  t.. 
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-Bomero,  18  Cal.  88;  Hex  t.  Brecknock,  3 
AdoL  &  B.  217;  and  other  cases.  Dorfee,  3., 
then  proceeds  us  follows:  "Now,  in  this 
ease,  there  has  been  no  express  refusal,  and 
■o  conduct  which  Is  conclusively  equivalent 
to  a  refusal.  The  defendant  sets  forth  in  bis 
answer  that,  when  requested  to  perform  the 
duty  which  we  are  asked  to  enforce,  he  re- 
plied that  he  had  the  matter  under  consider- 
ation. But  the  relator  claims  that  to  hold 
the  matter  under  consideration  for  twenty- 
one  days  prior  to  this  application  was  a  vir- 
tnai  refusal.  •  •  ♦  We  are  not  ready  to 
adopt  that  conclusion,  and  could  not,  there- 
Core,  in  the  present  aspect  of  the  case,  even 
if  we  thought  we  had  Jurisdiction,  consent 
to  grant  the  writ,  certainly  not  in  a  peremp- 
tory form."  '  The  general  rule  is  admitted  to 
be  that  a  demand  and  refusal  Is  necessary; 
tbat  is,  a  demand  must  be  made  on  the 
proper  officer  to  perform  the  duty  desired  be- 
fore a  writ  of  mandamns  will  be  issued  to 
compel  him  to  discharge  Slicb  duty.  14  Am. 
A  Eng.  Enc.  Law  (Ist  Ed.)  107;  Merrill. 
ICand.  S  222.  In  the  volumes  Just  cited  the 
anbject  Is  treated  very  fuUy,  with  its  excep- 
tVws,  and  very  many  cases  are  cited.  In 
State  v.  School  Dist  No.  9  of  York  Co.,  8 
Keb.  92,  94,  the  supreme  court  of  Nebraska, 
through  ulazwell,  C.  J.,  says:  "The  writ  is 
•ever  granted  In  anticipation  of 'an  omission 
«C  duty,  however  strong  the  presumption 
may  be  that  the  person  against  whom  the 
writ  is  sought  will  refuse  to  perform  their 
duty  when  the  proper  time  arrlvea."  In  Bex 
▼.  Canal  Co.,  3  Adol.  &  E.  217,  223,  the  king's 
-tench,  by  Denman,  C.  J.,  says:  "The  par- 
ties making  the  application  do  not  state  any- 
thing, subsequent  to  the  resolution  in  1838, 
irhich  carries  the  refusal  of  performance  fur- 
ther than  a  demand  of  Indemnity  for  the 
company  in  case  of  theh:  doing  the  works. 
vWe  cannot  grant  a  mandamus  unless  there 
has  been  a  direct  refusal;  ana  here,  I  think, 
there  has  not  It  Is  not.  Indeed,  necessary 
that  the  word  'refuse,'  or  any  equivalent  of 
it,  should  be  used;  but  there  should  be 
-enough  to  show  that  the  party  withholds 
compliance,  and  distinctly  determines  not  to 
do  what  is  required.  The  question  is,  as  in 
a  case  which  was  lately  before  ns  respect- 
ing payment  of  taxes  (Rex  ▼.  ii'ord,  2  Adol. 
'Jb  B.  588),  whether  the  party  had  done  what 
tlie  court  distinctly  sees  to  De  equivalent  to 
a  refusal.  Here  I  cannot  perceive  that  in  the 
correspondence  and  conduct  of  the  company. 
Their  answer  to  the  last  application  is  that 
-tliey  are  ready  to  do  the  work  if  indemni- 
Hed.  That  leaves  the  case  short  of  the  i>oint 
to  which  it  would  have  been  brought  if  such 
an  application  had  been  made  that  any  non- 
performance afterwards  must  have  amount- 
ed to  a  refusal.  Messrs.  Harford  &  Co. 
■night  have  said,  'We  desire  a  direct  answer, 
and  your  not  giving  it  will  be  considered  a 
■efunl.'  A  direct  application  would  prob- 
a'bly  have  led  to  a  direct  denial,  and  that,  or 


something  equivalent,  should  bare  taken 
place  to  furnish  ground  for  a  mandamus." 
In  Rez  V.  Canal  Co.,  3  AdoL  A  B.  477,  482, 
the  king's  bench,  through  Denman,  G.  J., 
says:  "There  is  no  doubt  that  every  pro- 
prietor has  a  right  to  inspect  these  docu- 
ments. There  is  no  particular  officer  to 
whom  the  care  of  them  belongs.  The  com- 
mittee have  the  power  over  them,  and  ap- 
point officers,  in  whose  hands  they  remain. 
Where  the  applications  to  inspect  these  doc- 
uments may  occasion  inconvenience,  It  is 
reasonable  ttiat  the  parties  upon  whom  such 
demands  are  made  should  be  Informed,  bona 
fide,  of  the  object  of  the  request.  Here  the 
party  applying  goes  to  the  officers,  and  aft- 
erwards to  the  committee,  who  say  that  tbey 
have  never  had  such  an  application  made, 
and  must  take  time  to  consider  it  That  I 
think.  Is  reasonable,  and  no  refusal.  The 
party  should  have  applied  to  them  again,  so 
as  to  obtain  an  answer  which  might  show 
that  they  had  exercised  their  Judgment  on 
his  demand.  Instead  of  doing  so,  he  goes 
again  to  gentlemen  with  whom  he  seems  to 
be  upon  ill  terms,  and  who  do  not  appear  to 
have  been  authorized  by  the  committee  to 
return  him  an  answer,  but  who  make  a  re- 
ply one  is  not  surprised  at  It  seems  to  me 
that  this  is  no  refusal  by  the  committee. 
They  were  the  persons  to  whom  the  second 
application  should  have  been  made,  and,  un- 
til they  had  refused  upon  such  application, 
there  could  be  no  ground  for  a  mandamus." 
There  is  a  class  of  cases,  however,  where 
no  demand  and  refusal  are  required,  consti- 
tuting an  exception  to  the  rule,  and  this  is 
well  settled  in  State  ▼.  Marshall  County 
Judge,  7  Iowa,  186,  202,  which  was  man- 
damus to  the  county  Judge  of  Marshall  coun- 
ty requiring  the  said  coimty  Judge  to  take  to 
his  assistance  two  Justices  of  the  peace  of 
said  county,  and  recanvass  the  votes  cast  at 
an  election  on  the  question  of  relocating  the 
county  seat  of  said  county,  and  when  so  re- 
canvassed  that  he  declare  the  result  in  ac- 
cordance with  said  vote.  In  that  case,  Wood- 
bury, J.,  in  delivering  the  opinion,  inter  alia 
said:  "It  is  stated  that  a  demand  must  be 
made,  and  a  refusal  thereto.  Tapp.  Mand. 
882;  Chance  v.  Temple,  1  Iowa,  189.  This 
is  true  as  the  general  rule,  and  it  Is  more 
especially  true  where  the  proceeding  has  re- 
lation to  private  rights  or  Interests,  as  will 
be  observed  by  the  subjects  treated  In  Tapp. 
Mand.  84,  162,  163,  marginal.  But  It  is  mani- 
fest there  are  cases  affecting  public  officera, 
or  duties  where  the  idea  of  a  literal  demand 
and  refusal  does  not  have  place,  there  being 
no  one  particularly  empowered  to  demand,  as 
it  does  not  affect  individual  Interests;  but 
the  law— the  official  duty— is  in  the  place  of 
it  and  omission  or  neglect  is  refusal.  And 
especially  is  this  true  when  the  respondent 
has  done  an  act  which  he  calls  a  "perfmrm- 
ance,'  but  which  the  law  says  Is  not  such. 
The  refusal  la  not  necessarily  a  literal  one. 
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Tapping  layi  it  mnst  be  eltber  in  direct 
terms,  or  by  conduct  from  wbicb  a  refusal 
can  be  conclusively  Implied'  (Tapp.  Mand.  283); 
and  on  i>age  285  he  says:  'It  Is  not  necessary 
that  the  word  "refuse,"  or  any  equivalent  of 
It,  should  be  used,  but  there  should  be  enough, 
from  the  whole  of  the  facts,  to  show  to  the 
court  that,  for  some  Improper  reason,  compli- 
ance Is  withheld,  and  a  distinct  determination 
not  to  do  what  Is  required;'  and  instances 
are  given  In  which  acts  have  been  construed 
to  amount  to  a  refusal.  We  cannot  bring 
ourselves  to  think  that  in  case  of  public  duty, 
like  tliat  at  bar.  In  which  the  act  to  be  done 
Is  well  known,  and  would  have  been  per- 
formed already,  If  the  party  did  not  intend 
not  to  do  It,  and  whore  it  belongs  to  no  one 
to  request  It,  bnt  It  does  belong  to  the  de- 
fendant to  do  It,  a  formal  demand  or  refusal 
Is  necessary.  It  is  clear  that  duty  makes  the 
demand,  and  omission  is  the  refusal."  We 
are  of  the  opinion  that  in  the  case  at  bar  a 
demand  and  refusal  were  necessary,  as  the 
petitioners  were  particularly,  if  not  solely.  In- 
terested in  the  performance  of  the  contract; 
it  being  for  their  benefit,  and  affecting  their 
pecuniary  interests.  We  draw  no  conclusive 
inference  that  the  delay  complained  of  I& 
ei]uivalent  to  a  refusal.  On  March  20,  1901, 
the  tward  accepted  the  petitioners'  bid.  The 
latter  made  no  demand  of  the  board,  but  at 
the  nest  meeting,  on  March  27,  1901,  the  pe- 
titioners presented  a  communication  asking 
the  board  to  make  it  plain  whether  a  form  of 
permit  or  license  or  a  contract  should  be  pre- 
pared, and  whether  the  payment  should  be 
for  the  full  term  or  yearly.  The  board  very 
naturally  referred  the  matter  to  the  city  so- 
licitor, which  officer  reported  verbally  to  the 
board  on  April  17,  1901,  that  the  full  sum  of 
fl,000  should  be  paid;  but  instead,  of  giving 
the  board  any  advice  as  to  the  further  man- 
ner of  proceeding,  as  inquired  by  the  peti- 
tioners, and  which  the  board  evidently  desir- 
ed, he  practically  told  the  board  to  do  as 
they  pleased.  Under  such  circumstances,  tbe 
board's  deferring  the  matter  over  that  meet- 
ing does  Dot  seem  to  us  to  signify  refusal, 
and,  Inasmuch  as  the  board  of  aldermen  was 
also  the  board  of  health,  simply  referring  the 
communication  to  themselves  in  the  latter  ca- 
pacity, It  relating  to  a  matter  pertaining  to 
health,  does  not  afford,  in  our  opinion,  a  con- 
dustve  Inference  that  the  board  had  refused, 
or  would  refuse  If  requested,  to  execute  a  con- 
tract or  license. 

We  observe  that  there  seems  to  be  some 
question  in  the  minds  of  the  parties  as  to 
whether  the  form  of  tbe  document  called  for 
under  said  advertisement  shall  be  a  contract 
or  an  exclusive  license.  We  deem  it  not  im- 
proper to  say  that  we  think,  In  view  of  tbe 
language  of  tbe  rule  of  the  board  of  health 
and  of  the  advertisement  founded  thereon, 
the  proper  form  would  be  an  exclusive  li- 
cense, and  not  a  contract  For  tbe  reasons 
above  given,  there  having  been  no  demand 
and  refusal,  tbe  petition  must  be  denied. 
4eA.-S2 


REMINGTON  v.  BiAZASD. 

(Supreme  Court  of  Bhode  Island.    June  28, 

1901.) 

GARNISHMENT— ABUSE  Or  PROCESS. 

Plaintiff  issued  a  writ  against  defendant, 
and  attached  his  wages;  but  defendant  was 
not  served.  A  second  writ  was  issued,  and  his 
wages  again  attached,  but  no  service  was  had; 
and  a  third  writ  and  attachment  were  issued, 
and  tbe  vrrit  entered  ia  court.  Held,  that  there 
was  such  an  abuse  of  process  that  no  valid  at- 
tachment couid  be  allowed  under  it,  and  the 
garnishee  should  be  discharged. 

Bxceptlons  from  district  court,  Providence 
county. 

Garnishment  by  Hannah  M.  Remington 
against  Charles  B.  Hazard.  From  a  ruling 
charging  the  garnishee,  defendant  brings  ex- 
ceptions.   Sustained. 

Harry  O.  Curtis,  for  plaintiff.  Kugene  H. 
Lincoln,  for  defendant 

PEIt  CURIAM.  A  writ  was  issued  by  the 
plaintiff  June  23,  1900,  returnable  July  2, 
1900,  and  by  it  the  defendant's  wages  were 
attached.  The  writ  was  not  served  upon  the 
defendant,  and  another  writ  was  Issued  June 
28,  1900,  returnable  July  12,  1900,  and  again 
the  defendant's  wages  were  attached.  This 
writ  was  not  served  on  the  defendant,  and 
a  third  writ  was  issued  July  12,  returnable 
July  26,  1900,  with  a  third  attachment  and 
this  writ  was  entered  In  court  The  case 
comes  before  us  on  exceptions  to  the  ruling 
of  tbe  district  court  charging  the  garnishee. 
The  procedure  in  this  case  was  such  an  ob- 
vious abuse  of  tbe  process  of  the  court  that 
no  valid  attachment  can  be  allowed  under  it 
Such  an  attempt  to  accumulate  attachments 
was  strongly  condemned  in  McNally  v.  Wilk- 
inson, 20  R.  I.  315,  38  Ati.  1053,  and  this  case 
does  not  differ  from  that  one.  Exceptions 
sustained,  and  case  remitted  to  the  district 
court  of  the  Sixth  judicial  district  with  di- 
rections to  discharge  tbe  garnishee. 


STATE  ▼.  MARTIN  et  al. 

(Supreme  Court  of  Rhode  Island.    June  27, 

1901.) 

PHYSICIANS  AND  SURaEONS— DENTIST'S  CER. 
TIPICATB-STATUTB  —  OONSTITUTIONAUTT— 
VIOLATKm— INDICTUBNT— DBMURRBR— SOP- 
FICIENCY. 

1.  Gen.  Laws,  c.  250,  provides  that  If,  in  any 
cause,  dril  or  criminal,  the  constitutionality  of 
any  act  shall  be  brought  in  question,  the  court 
shall  rule  it  to  be  constitutional,  and  enter  the 
question  in  writing  on  the  record,  with  suffi- 
cient evidence  to  explain  the  same,  and  go  on 
with  the  trial,  as  though  such  question  had  not 
been  raised;  and  that,  if  the  verdict  or  de- 
cision be  rendered  against  the  party  raising  the 
constitutional  question,  judgment  snail  tie  stay- 
ed, and  the  clerk  shall  certify  and  transfer  the 
record  to  the  appellate  division  of  tbe  supreme 
court  for  its  decision  of  the  constitutional  ques- 
tion. Held,  that  the  question  of  tbe  constitu- 
tionality of  a  law  requiring  dentists  to  obtain 
a  license  to  practice  could  not  iMnised  by  de- 
murrer to  an  indictment,      zed  by  VjCDOQfC 
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2.  Pub.  Laws  1897,  c.  470,  |  6,  provides  that 
any  person  who  shall  practice  dentistry  without 
a  license,  In  yiolatlon  of  the  provisions  of  the 
chapter,  shall  be  deemed  guilty  of  a  misde- 
meanor, and  shall  be  liable  to  indictment,  and 
on  conviction  shall  be  fined  not  less  than  $50. 
Held,  that  an  Indictment  which  charged  that 
defendants  practiced  dentistry  in  Tiolation  of 
the  statute,  and  without  having  received  a  cer- 
tificate that  they  had  passed  a  satisfactory  ex- 
amination before  the  board  of  regisrtratioa,  was 
not  insufficient  in  not  alleginf  on  whom  the  de- 
fendants practiced. 

George  Martin,  ^  William  J.  Gallbralth, 
Fimnk  Whltehouse^  and  Frederic  L.  Smitk 
were  indicted  for  practicing  dentistry  with- 
out a  license.  Demurrers  to  the  indictment 
overruled. 

"Wlllard  B.  Tanner,  Atty.  Gen.,  for  the 
State.  John  M.  Brennan,  for  defendant  Mar- 
tin. Thomas  F.  Farrell,  for  defendant  Gall- 
bralth. Edwin  C.  Pierce,  for  defendant 
Whitehouseb  Franklin  P.  Owen,  for  defend- 
ant Smith. 

STINESS,  C.  J.  The  defendants  are  sev- 
erally indicted  for  practicing  dentistry  with- 
out having  received  a  certificate  from  the 
board  of  registration  in  dentistry  that  the  de- 
fendants had  passed  a  satisfactory  examina- 
tion before  said  board,  and  without  having 
first  complied  with  the  provisions  of  ben. 
Laws,  c.  155,  and  the  amendments  thereto. 
Each  defendant  demurs  to  the  Indictment 
against  him  on  several  grounds.  In  .some  of 
the  cases  the  argument  was  pressed  upon  the 
ground  that  the  statute  is  unconstltutkHial. 
This  question,  however,  is  not  before  the 
court,  as  a  demurrer  simply  raises  the  ques- 
tion of  the  sufficiency  of  the  allegations  of 
the  charge,  and  the  questloa  of  the  constitu- 
tionality of  an  act  Is  controlled  by  the  pro- 
visions of  Gen.  Laws,  c.  250.  The  grounds 
of  demurrer,  in  substance,  are  that  the  In- 
dictment does  not  set  forth  an  offense  known 
to  the  law  with  sufllclent  clearness,  nor  no- 
tify the  defendant  for  what  he  is  to  be  tried, 
nor  set  forth  how  he  practiced  dentistry,  nor 
charge  an  offense  within  the  rules  of  criminal 
pleading.  The  statute,  as  amended  by  Pub. 
Laws  1807,  c.  470,  provides  for  the  appoint- 
ment of  members  of  the  board;  for  a  regis- 
try with  said  board  of  every  person  engaged 
in  the  practice  of  dentistry,  and  a  certifi- 
cate to  that  effect  from  the  board;  for  an 
examination  before  the  board  of  all  persons 
who  intend  to  enter  the  practice  of  dentis- 
try in  this  state,  and  a  certificate  from  the 
board:  and  for  fees  for  examinations  and 
c-ei  t  fic:ites.  Section  6  of  the  act,  as  amend?d 
by  Pub.  Laws  1897,  c.  470,  Is  as  follows:  ''Any 
person  who  shall  practice,  or  attempt  to 
practice  dentistry  in  this  state,  in  violation 
of  the  provisions  of  this  chapter,  shall  be 
deemed  guilty  of  a  misdemeanor,  and  shall  be 
liable  to  indictment  therefor,  and  upon  con- 
viction shall  be  fined  not  less  than  fifty  dol- 
lars nor  more  than  one  hundred  dollars  tor 
each  and  every  offence;  and  the  opening  or 
maintaining  a  dentist's  office,  the  displaylns 


•f  a.  dentist's  sign  or  doorplate,  or  the  adver- 
tising a  readiness  to  practice  dentistry  in 
this  state  in  the  public  prints,  or  by  cards, 
circulars,  posters  or  in  any  other  manner 
by  any  such  person  shall  be  evidence  of  such 
violation.''  Other  provisions  of  the  act  do 
not  bear  upon  this  case.  The  offense  declar- 
ed In  the  statute  is  that  of  practicing  dentis- 
try In  violation  of  the  provisions  of  the  chap- 
ter; and  these  indictments  not  only  charge 
this,  but  specify  that  the  offense  consists  in 
doing  so  without  having  received  a  certifi- 
cate from  the  board  of  registration  in  den- 
tistry that  the  defendant  had  passed  a  satis- 
factory examination  l>efore  said  board.  Un- 
der the  statute  this  constitutes  the  whole  of- 
fense. The  defendant  urges  that  it  does  not 
hiform  him  upon  whom  be  practiced.  He 
relies  upon  State  v.  Maloney,  12  R.  L  231 
(an  indictment  for  obstructing  an  ofBcer),  and 
State  V.  Doyle,  11  R.  L  674  (a  complaint  for 
a  sale  of  liquor).  Both  of  these  offenses  in- 
volved a  single  act, — an  assault  upon  a  par- 
ticular officer,  and  a  sale  to  a  particular 
person.  It  was  necessary  to  specify,  be- 
cause otherwise  the  defendant  could  not 
know  what  particular  act  was  charged:  or 
because  the  complaint  or  Indictment  might 
have  been  made  upon  one  act,  and  a  dif- 
ferent one  proved.  Practicing  dentistry, 
however,  is  a  general,  and  not  a  particular, 
offense.  It  may  consist  of  several  acts,  and 
hence  It  Is  more  like  the  charge  of  main- 
taining a  nuisance,  with  reference  to  whidi 
it  was  held  In  State  v.  Doyle.  15  R.  I.  52T, 
9  Atl.  900.  that  the  names  of  the  persons  fre- 
quenting the  place  need  not  be  set  fortli; 
and  In  State  v.  Tracey,  12  R.  I.  216.  that  it 
was  not  to  be  presumed  that  the  defendant 
maintained  several  nuisances,  and  that  be 
was  embarrassed  by  not  knowing  which  of 
several  nuisances  kept  by  him  was  com- 
plained of;  he  could  apply  to  the  court  for 
a  si>eelfication  of  that  to  which  the  evidence 
would  relate.  The  argument  in  this  case 
Is  that,  as  the  statute  specifies  several  acts 
which  may  be  evidence  of  practicing  or  at- 
tempting to  practice  dentistry,  the  defend- 
ant could  be  indicted  for  each  act.  Doubt- 
less a  person  might  be  Indicted  under  tbls 
law  for  practicing  dentistry  on  different  days 
or  in  particular  cases,— as  in  gambling  cases 
for  dealing  faro  at  different  times  (State  v. 
Melville,  11  R.  I.  417);  or  several  Instances 
might  be  offered  as  proof  of  one  continuoos 
offense.  In  cases  for  being  a  common  gam- 
bler, or  for  keeping  a  ntiisance  or  house  of 
ill  fame,  different  acts  may  be  shown.  It  is 
well  settled,  however,  that  a  prosecution  for 
an  offense  which  Is  a  continuing  one  is  a  bar 
to  a  subsequent  prosecution  for  the  same  of- 
fense, charged  to  have  been  committed  at 
any  time  previous  to  institution  of  the  first 
prosecution.  17  Am.  ft  Ibig.  Enc.  Law,  pp. 
(i03,  604,  and  cases  cited:  1  Blab.  Or.  Proc.  i 
436.  In  this  case  but  one  offense  Is  charged. 
The  Indictment  sets  It  out  as  the  practice  of 
dentistry  without  having  received  a  certifi 


B.L) 


UOBTON  T.  JOHKSOIT. 


4i» 


cate  ttiat  tbe  defendant  had  passed  the  re- 
qnlied  esamlnatlon.  The  proof  of  the  cer- 
tlflcate  by  a  defendant  Is  a  complete  de- 
fense. The  practice  of  dentistry  wlthoot  it 
is  the  ofTense  set  out  in  the  statute  and  the 
cfff«ise  charged,  llie  case  therefore  dlften 
from  those  relied  on  in  support  of  the  de- 
nrarrer.  In  State  y.  Plclot,  19  B.  I.  696,  36 
Atl.  716,  the  indictment  was  held  to  be  bad 
because  it  simply  charged  the  defendant  with 
practicing  medicine  against  tlie  form  of  the 
statute,  without  stating  in  -what  partlcalar 
the  illegality  conaiated.  To  the  same  effect 
are  State  ▼.  Goldman,  44  Tex.  104;  State  t. 
Oarey,  4  Wash.  St  424,  SO  Pac.  729;  and 
Denton  V.  State,  21  Neb.  446,  S2  X.  W.  222. 
We  are  therefore  of  opinion  that  the  charge 
is  properly  stated.  Demurrers '  ovtetruled,  and 
case  remitted. 


GOROWN  T.  JOHNSON. 

.{Supreme  Court  of  Rhode  Island.   June  26, 

1901.) 

CI.AIU  AOAINST  DBOBDENT'S  BSTATB. 
Plaintiff  claimed  $1,246  for  keeping  house 
for  defendant's  intestate.  The  intestate  lived 
by  himself,  and  took  his  meals  at  plalntitTs 
Ixtarding  house  for  a  certain  sum  per  month, 
and  let  plaintiff  occupy  the  boarding  house, 
which  belonged  to  the  intestate,  \rithont  lent. 
Plaintiff  allowed  tlie  intestate  to  bring  his 
friends  for  meals,  and  occasionally  cared  for  the 
intestate's  horse.  Plaintiff  kept  no  memoran- 
dum of  the  serrices  she  performed,  and  testi- 
fied that  it  neyer  occurred  to  her  to  charge  for 
the  meals  furnished  his  friends  uutii  after  in- 
testate's death.  Held,  that  there  was  no  evi- 
dence to  sustain  a  verdict  in  favor  of  plaintiff 
for  services  rendered  in  keeping  house  for  the 
intestate. 

Action  by  Susan  A.  Gorton  against  Anna 
M.  Johnson,  as  executrix  of  James  F.  John- 
son, deceased.  Verdict  for  plaintltr.  Peti- 
tion for  a  new  trial.  Petition  granted,  nn- 
leas  plaintiff  enter  a  remittitur. 

Franklin  P.  Owen,  for  plaintiff.  Clarke  H. 
Johnson,  for  defendant 

TILLINGHA£T,  J.  This  is  assumpsit  for 
services  rendered  and  money  paid  out,  ac- 
cording to  the  plaintiff's  bill  of  particulars 
filed  in  the  case,  as  follows: 

James  F.  Jotaaoa  to  Susan  A.  Ctorton,  Dr. 

To  services  as  housekeeper  from  Jan- 
nary  25,  18S7,  to  January  19.  1893, 
311  weeks,  at  $4.00  per  week....  $1,244  00 

1>[>  money  paid 600  00 

To  services  as  nurse  in  July,  1888, 
4  weeks,  at  $10.00 40  00 

To  services  as  nurse  from  December 
1.  1891.  to  April,  1892,  16  weeks,  at 
$10.00  per  week 160  00 

$1,944  00 
At  the  trial  of  the  case  a  verdict  was  ten- 
iered  for  the  plaintiff  for  $650.  The  Jury 
lound  specially  as  follows:  "(1)  That  there 
Is  due  to  the  plaintiff  for  housekeeping,  five 
hundred  dollars  ($500.00):  (2)  that  there  Is 
due  to  the  plaintiff  for  nursing,  one  hundred 
and  atiy  dollars  ai&O.OQ)."    The  defendant 


petitions  for  a  new  trial  <mi  the  gronnds  (1) 
that  she  did  not  have  a  full,  fair,  and  impar- 
tial trial;  (2)  because  of  error  In  the  rulings 
of  the  court;  and  (3)  because  the  verdict  is 
against  the  law  and  the  evidmice. 

There  is  no  evidence  to  sustain  the  first 
special  finding  of  the  Jury.  The  plaintiff's 
own  testimony  does  not  show  that  she  ever 
rendered  any  services  for  said  James  F. 
Johnson  in  the  capacity  of  housekeeper.  On 
the  contrary,  it  shows  that  he  lived  by  him- 
self in  his  own  house  on  Courtland  street. 
Providence,  during  all  the  time  covered  by 
said  bill  of  particulars,  and  the  uncontra- 
dicted evidence  offered  in  the  case  shows 
that  be  took  care  of  the  house  himself.  In. 
deed,  the  plaintiff  does  not  claim  that  she 
ever  did  any  housekeeping  for  him  at  his 
house  on  said  street  or  elsewhere.  The  evi- 
dence shows  that  he  simply  took  his  meals 
at  the  plaintiff's  boarding  house;  that  he 
paid  her  three  doUaxs  a  month  therefor  for 
a  very  short  time  at  first  in  addition  to  giv- 
ing .her  the  rent  of  the  bouse  which  she  oc- 
cupied, which  house  belonged  to  iiim;  and 
that  during  the  rest  of  the  time— about  six 
years— he  paid  her  five  dollars  a  month  in 
addition  to  the  house  rent  It  Is  admitted  by 
the  plaintiff  that  said  Johnson  paid  his  board 
during  all  of  said  time,  and  that  nothing  is 
now  due  on  account  thereof. 

At  the  trial  of  the  case  the  defendant  ob- 
jected to  the  testimony  offered  by  plaintiff 
as  to  certain  privileges  afforded  the  testator 
at  said  boarding  house  at  his  request,  name- 
ly, that  he  might  bring  his  friends  there 
whenever  he  desired  to  take  their  meals 
with  him,  he  promising  to  remunerate  her 
therefor,  and  for  other  services  which  she 
might  render  in  making  said  boarding  house 
homelike  for  him  and  his  friends,  by  giving 
her  a  bouse  on  Bridgham  street  belonging  to 
him.  Said  objection  was  based  on  the 
ground  that  such  testimony  did  not  tend  to 
prove  the  first  item  in  the  bill  of  particulars. 
The  court  ruled  the  testimony  in,  and  the 
defendant  excepted.  We  think  the  raling 
was  erroneous.  The  object  of  a  bUl  of  par- 
ticulars is  to  give  the  defendant  notice  of 
the  nature  and  extent  of  the  claim  or  charse 
against  him  with  greater  particularity  than 
is  required  by  the  rules  of  pleading,  so  that 
he  may  be  able  to  properly  defend  himself 
against  such  claim  or  charge,  and,  after  tor* 
nlshing  such  a  bill  of  i>artlculars,  of  course 
the  plaintiff  is  bound  thereby.  Tourgee  v. 
Rose,  19  R.  L  432,  37  Atl.  9;  8  Bnc.  PI.  ft 
Prac.  620,  339. 

The  item  in  plaintiff's  biU  of  particulars. 
"To  services  as  housekeeper  from  January 
25,  1887,  to  January  19,  1893,  311  weeks,  at 
$4.00  per  week,  $1,244.00,"  is  only  open  to  one 
interpretation,  namely,  that  during  that  time 
the  plaintiff  was  employed  by  said  James  F. 
Johnson  as  his  housekeeper;  that  is,  that 
she  kept  his  house  for  him  and  rendered  such 
services  as  are  ordinarily  rendered  by  a  per- 
son who  serves  in  that  cwacitjr.    The  proof, 
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however,  as  already  Intimated,  shows  no 
such  service.  Instead  of  being  housekeeper 
for  said  Johnson,  she  was  housekeeping  for 
herself  during  all  of  said  six  years.  She 
kept  a  boarding  house,  and  he  took  bis  meals 
there.  It  Is  true  the  plaintiff  testifies  that 
there  was  an  agreement  or  understanding  be- 
tween her  and  said  Johnson  that  she  should 
make  her  house  homelike  to  him,  and  such 
of  his  friends  as  he  might  Invite  to  take 
meals  with  him  there,  and  that  she  complied 
with  his  wishes  In  this  regard.  Among  other 
things,  she  testifies  that  sometimes  said 
Johnson  would  remain  an  hour  or  two  after 
taking  his  meals  and  rest  himself  on  the 
lounge,  and  sometimes  a  friend  of  his  whom 
he  had  invited  as  aforesaid  would  also  re- 
main. She  further  testifies  that  she  fre- 
quently made  "paste"  for  him,  to  be  used, 
as  we  Infer,  in  connection  with  papering 
rooms  in  various  houses  of  his.  She  also  oc- 
casionally took  care  of  and  fed  his  horse  for 
him,  and  when  the  horse's  foot  was  lame  she 
heated  water  to  bathe  It  in.  Sometimes,  at 
his  request,  she  furnished  him  with  pre- 
serves and  other  delicacies  in  connection 
with  his  meals,  he  being  somewhat  particn- 
lar,  according  to  her  testimony,  in  regard  to 
what  he  ate.  Other  little  services  are  enum- 
erated by  the  plaintiff  as  having  been  ren- 
dered to  him  In  connection  with  the  furnish- 
ing of  his  msals.  It  cannot  be  seriously  con- 
tended, however,  that  any  of  these  services 
can  properly  come  under  the  bead  of  "honse- 
keeping"  In  a  bill  of  particulars.  They  were, 
tat  the  main,  evidently  merely  incidental  to 
the  furnishing  of  meals.  Moreover,  it  is  to 
be  observed  that  the  testator  regularly  paid 
for  his  meals  according  to  agreement,  that 
no  charge  was  ever  made  by  the  plaintiff  for 
any  of  the  services  for  which  she  now  sues, 
that  no  memorandum  thereof  was  ever  kept 
by  her,  that  she  never  presented  any  bill  to 
said  Johnson  for  the  same,  and  that  after  he 
got  married  and  ceased  to  take  his  meals 
with  the  plaintiff  she  paid  him  rent  for  the 
bouse  which  she  occupied,  which  belonged  to 
him,  down  to  the  time  of  his  death,  in  De- 
cember, 1895,  nearly  two  years,  without  mak- 
ing any  specific  claim  that  he  was  indebted 
to  her  for  any  such  services  aa  she  now  sues 
for.  She  does  claim,  however,  that  he  re- 
peatedly promised,  in  a  general  way,  to  re- 
munerate her  for  said  services  by  giving  her 
a  house,  as  aforesaid.  She  took  no  steps, 
however,  to  enforce  such  agreement  or  to 
obtain  remuneration  for  her  alleged  services 
until  after  his  death.  Indeed,  at  the  former 
trial  she  testified  that  It  was  not  until  after 
he  died  and  left  her  witbout  anything  that 
the  idea  first  occurred  to  her  of  making  any 
charge  for  the  people  who  came  to  her  bouse 
with  said  Johnson  at  different  times  to 
meals. 

That  the  bill  of  particulars  was  not  in- 
tended to  be  relied  on  is  apparent,  in  that 
she  offered  no  evidence  whatsoever  at  the 
last  trial  in  support  of  the  item,  "To  money 


paid,  $300."  In  this  connection  It  is  iH^per 
to  say  that  bills  of  particulars  cannot  be  sus- 
tained by  drag-net  evidence.  The  items 
thereof  should  be  clearly  and  distinctly 
proved,  or  else  no  verdict  should  be  based 
thereon.  And  'this  is  particularly  true  in  a 
case  of  this  sort,  where  one  of  the  contract- 
ing parties  is  dead,  and  hence  cannot  be 
heard  to  give  his  version  of  the  affair. 
Courts  and  Juries  should  scan  the  evidence 
in  such  a  case  with  special  care,  so  as  to 
prevent  the  estates  of  deceased  persons  from 
being  unjustly  mulcted  in  damages.  As  to 
the  last  Item  in  the  bill  of  particulars,  there 
is  some  evidence  to  sustain  it.  And  there- 
fore, while  we  cannot  say  that  we  axe  satis- 
fled  with  the  amount  found  by  the  jnry 
therefor,  yet  it  is  not  so  clearly  against  the 
evidence  as  to  warrant  us  in  disturbing  it 
There  being  no  evidence,  as  already  said,  to 
sustain  the  first  special  finding  of  the  Jury, 
a  new  trial  will  be  granted  unless  the  plain- 
tiff will  enter  a  remittitur  of  $500  within  10 
days  from  the  filing  of  this  opinion,  and  take 
Judgment  for  said  snm  of  $1S0  under  the 
second  special  finding  of  the  Jury.  Case  re- 
manded. 


PRATT  T.  PROBATE  COURT  OP  PAW- 

TUOKBT. 

(Supreme  Oourt  of  Rhode  Island.    June  11, 

1801.) 

DI8CONTINXJANCB. 
Under  Gen.  Laws,  c.  243,  |  4,  anthoris- 
iag  plaiutiff  to  discontinue  cause  at  any  time 
by  consent  of  parties  thereto,  where  a  petition 
has  been  filed  praying  for  the  appointment  of  a 
guardian  of  the  person  and  estate,  such  peti- 
tion must  be  discontinned  where  petitioner  and 
the  ward  consent  to  such  discontinuance. 

Petition  of  Albert  F.  Pratt  for  the  ap- 
pointment of  guardian  for  the  person  of  A. 
F.  Pratt  Petition  discontinued,  and,  on  re- 
fusal of  the  probate  court  to  allow  such  dis- 
continuance, Albert  F.  Pratt  petitions  for  a 
writ  of  prohibition.     Writ  granted. 

The  following  is  the  petition  for  the  writ: 
"The  petitioner,  Albert  F.  Pratt,  represents 
that  he  filed  his  petition  In  the  probate  court 
of  Pawtucket  praying  for  the  appointment 
of  a  guardian  of  the  person  and  estate  of 
A.  F.  Pratt,  of  said  Pawtucket,  which  petition 
was  discontinued  by  said  petitioner,  Albert 
F.  Pratt,  with  the  consent  of  the  said  A. 
F.  Pratt,  respondent,  and  a  written  discon- 
tinuance was  filed  by  this  petitioner  with 
the  clerk  of  said  court;  that,  notwithstand- 
ing said  discontinuance,  said  probate  court 
set  down  for  hearing  said  petition  for  ap- 
polntineut  of  a  guardian  as  aforesaid,  and 
Intends  to  proceed  with  bearing  thereon; 
that  the  attention  of  the  said  probate  court 
has  been  called  to  said  discontinuance,  and 
that  said  court  has  no  Jurisdiction  in  the 
premises,  hot,  in  disregard  thereof,  said  case 
Is  set  down  for  hearing;  that  your  petition- 
er has  no  remedy  exc^t^Tr«r^i^t  of  pro> 
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hlbltlon.  Wherefore  he  prajrs  that  a  writ  of 
probibltlon  issue,  directed  to  the  Jndge  of 
the  probate  court  of  the  city  of  Pawtucket, 
forbidding  said  probate  court  to  take  any 
further  proceedings  in  said  cause." 

Henry  J.  Dubois,  for  petitioner.    P.  Henry 
Qulnn,  for  guardian  of  Albert  F.  Pratt. 

•  PER  CURIAM.  The  court  la  of  opinion 
that  the  petitioner  has  the  right  to  discon- 
tinue his  petition,  under  Gen.  Laws,  c  243, 
S  4.    Writ  of  prohibition  may  issue. 


GRIEVES  T.  KHANB. 

(Supreme  Court  of  Rhode  Island.    June  26, 

1901.) 

GARNISHMENT  —  PROPERTY  SUB JECT  —  TRUST 

FUND— CREATION   OP  TRUST. 

1.  Where  money  is  giren  to  an  attorney  on 
the  settlement  of  a  case,  to  be  paid  to  a  third 
party  for  services  rendered  in  connection  there- 
with, it  will  constitute  a  trast  in  favor  of  the 
beneficiary,  subject  to  attachment  by  trustee 
process,  in  the  absence  of  an  express  rejection 
of  the  trust  by  the  beneficiary. 

2.  Where  the  beneficiary  does  not  object  to 
the  trust,  though  having  an  opportunity  t6  do 
so,  and  does  not  resist  the  attachment  of  the 
fund  by  trustee  process,  the  trustee  is  properly 
chargeable. 

Exceptions  from  district  court,  ProTldence 
county. 

Action  by  Ann  Orieves  against  Thomas 
Keane.  From  a  Judgment  charging  Frank- 
lin P.  Owen  as  trustee  of  defendant,  the 
said  Owen  brings  exceptions.  Exceptions 
overruled. 

Page  &  Page,  for  plaintiff.  Franklin  P. 
Owen,  In  pro,  per. 

STINESS,  0.  J.  The  plaintiff  In  this  case 
recovered  a  judgment  against  the  defendant, 
and  Frnnklln  P.  Owen  was  charged  as  trus- 
tee of  said  defendant.  In  the  district  court 
of  the  Sixth  judicial  district  The  defend- 
ant did  not  answer  the  case,  but  the  trustee 
flies  exceptions  to  the  ruling  of  the  court  in 
charging  him  upon  his  afSdavit.  The  affida- 
vit set  forth:  "That  at  the  time  of  the  serv- 
ice on  me  of  the  copy  of  the  writ  in  said 
case,  for  the  purpose  of  attaching  the  per- 
sonal estate  of  the  said  defendant  in  my 
bands  and  possession,  there  was  in  my  hands 
and  possession  the  sum  of  one  hundred  and 
twenty-five  dollars,  under  the  following  dr- 
cnmstances:  I  was  one  of  the  counsel  for 
Owen  Tralnor  In  the  case  against  the  Union 
Bailroad  Company  for  damages,  and  in  the 
settlement  of  said  case  it  was  provided  that 
the  above  sum  be  placed  in  my  hands  for 
the  purpose  of  paying  Dr.  Thomas  Keane 
for  services  rendered  as  a  physician  to  said 
Owen  Tralnor  on  account  of  the  injuries  re- 
ceived in  an  accident  caused  by  said  Union 
Railroad  Company.  I  have  never  received 
any  authority  from  said  Dr.  Thomas  Keane 
to  receive  said  money,  and  therefore  leave  it 
to  the  court  to  say  whether  I  am  trustee  for 


said  Dr.  Thomas  Keane,  and  liable  to  gar- 
nishment in  this  case."  It  thus  appears 
that  Owen  holds  the  money  as  trustee  for 
Keane.  Assuming  that  as  to  Keane  It  is  a 
purely  voluntary  tmst,  since  there  Is  no  evi- 
dence whether  it  was  so  placed  with  or  with- 
out his  knowledge  and  assent,  nevertheless 
we  think  that  the  garnishee  was  properly 
charged.  A  trust  was  fully  constituted  in 
Owen  by  the  transfer  of  the  money  as  dis- 
closed, and  the  Union  Railroad  Company 
could  not  by  Itself  revoke  it  In  re  Atkin- 
son, 16  R.  I.  413,  16  Atl.  712,  8  L.  R.  A.  392, 
27  Am.  St  Rep.  745;  Ray  v.  Simmons,  11  R. 
I.  266,  23  Am.  Rep.  447.  In  Stone  v.  King, 
7  R.  I.  358,  84  Am.  Dec.  557,  It  was  held 
that,  unless  the  cestuls  que  trustent  ex- 
pressly reject  the  provisions  of  a  trust  for 
their  beneflt,  they  are-  presumed  to  accept 
them,  and  that  this  rule  holds  in  Rhode 
Island  in  all  cases.  The  acceptance  of  a 
trust  by  the  beneficiary  makes  the  trust  com- 
plete, beyond  a  mere  presumption.  While 
in  this  case  there  is  no  direct  evidence  of 
an  acceptance,  yet  Dr.  Keane's  conduct  in 
this  case  must  be  taken  as  an  acquiescence 
equivalent  to  an  assent  He  certainly  did 
not  object  to  the  trust  when  he  had  the  op- 
portunity and  duty  to  do  so.  He  was  no- 
tified by  the  writ  that  Owen  was  served  as 
his  trustee,  even  if  be  had  no  other  informa- 
tion of  the  trust  He  neither  answered  the 
case,  nor  made  objection  to  the  charging  of 
Owen  as  his  trustee.  He  does  not  even  ob- 
ject to  it  now.  If  he  Intended  to  refuse  the 
trust  for  his  beneflt,  he  should  have  done 
so  in  this  case:  for,  otherwise,  to  hold  that 
Owen  is  not  chargeable  as  his  trustee  would 
release  said  fund  from  attachment  and  then 
afterwards  he  could  claim  the  money  from 
Owen  under  the  trust,  thus  depriving  the 
plaintiff  of  the  beneflt  of  an  attachment  to 
which  she  was  in  fact  entitled.  We  thinik 
It  is  clear  that  Owen  was  properly  charged, 
both  on  the  ground  of  presumption  and  ac- 
quiescence by  the  defendant  Exertions 
overruled  and  case  remitted. 


BENNETT  v.  BENNETT. 
(Court  of  Errors  and  Appeals  of  New  Jersey. 

June  25,  1901.) 

AI.IMONY— FOREIGN  DECREE— ENFORCEMENT 

—EQUITY-JURISDICTION— DEMURRER. 

1.  An  answer  to  a  bill  in  equity,  admitting 
its  substantial  allegations,  but  denying  complain- 
ant's right  to  equitable  relief,  and  claiming  the 
benefit  of  such  objection  as  though  rais^  by 
demurrer,  is,  in  effect,  a  demurrer  to  the  bilL 

2.  The  filing  of  a  cross  bill  after  demurrer  to 
a  bill  of  complaint  does  not  prevent  the  court 
from  considermg  whether  the  bill  is  demurrable. 

3.  A  litigant  may  demur  to  a  part  answer 
part  and  plead  to  part  of  a  bill,  and  all  the 
modes  of  defense  may  be  joined,  provided  each 
relates  to  separate  and  distinct  parts  of  the  bills. 

4.  Const.  U.  S.  art.  4,  {  1,  providing  that 
full  faith  and  credit  shall  be  given  in  one  state 
to  the  judicial  proceedings  of  every  other  state, 
does  not  make  a  foreign  judgment  or  decree  a 
record  to  be  enforced  wiutoatlnrther  proceed- 
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lags  ia  w  Bfater  itate,  nordroes  it' refer- to  tiba 
remedy  or  meaoB  of  enforcing  it  bnt  only  pro- 
Tidei  that  the  facts  foand  in  the  foreign  court 
cannot  be  inquired  into  in  the  sister  state. 

5.  To  give,  a  foreign  judgment  the  efficacy  of 
«  judgment  against  the  property  or  person  of 
defendant,  to  be  enforced  by  execution  in  a  sis- 
ter state,  it  must  be  made  a  judgment  there, 
and  can  only  be  enforced  in  the  latter  as  Ita 
laws  permit. 

6.  A  deciee  for  divorce  with  an  allowance 
fbr  alimony  in  equity  Is  as  much  a  judgment  as 
if  obtained  in  a  common-law  court. 

7.  Equity  will  not  take  jurisdiction  to  enforce 
a.  decree  for  alimony  rendered  on  a  divorce 
granted  in  a  foreign  state,  there  being  a  full 
and  adequate  remedy  at  law. 

Appeal  from  court  of  chancery. 

Bill  by  Isal)ella  A.  Bennett  against  John 
W.  Bennett  to  enforce  a  decree  on  allmonjr 
rendered  on  a  divorce  granted  in  a  foreign 
state.  From  a  decide  for  complainant,  de- 
fendant appeals.    Reversed. 

Parker  &  Van  Gelder,  for  appeUant  & 
A.  Patterson,  for  respondent 

VOORHEEa,  J.  The  appeal  In  this  cause 
is  taken  from  a  decree  of  the  court  of  chanr 
eery,  whicb,  asmoag  otfter  things,  directs  the 
payment  at  cectain  moneys  decreed  to  be 
paid  by  the  appellaxit  to  the  respondent  bj 
tiie  district  conrt  of  the  Third  Judicial  dis- 
trict of  Nortb  Dakota.  The  parties  had  been 
residents  of  New  Jersey,  were  married  here, 
and  had  ctaildneiL  The  husband  moved  to 
North  Dakota,  commenced  proceedings  for 
^vorce;  and  the  wife  entered  an  am>eai> 
ance  in  the  cause,  filed  an  answm,  and  was 
represented  by  counsel.  The  court  granted 
a  decree  dissolving  the  bonds  of  matrimony-, 
and  directed  the  htMband  to  pagr  certain 
suns  of  mosey  at  certain  times  therein  set 
forth  to  the  wife  for  the  education,  support; 
and  maintenance  of  th^lr  minor'  children. 
It  gave  the  wife  the  custody  and  control  of 
the  children,  but  directed  that  the  husijand 
be  allowed'  to  see  them  at  reasonable  tlme«, 
and  that  he  be  permitted  to  take  and  keep 
them  from  the  Ist  of  July  to  the  1st  of  Sep^ 
tember  in  each  year.  A  copy  of  the  decree 
Is  included  In,  and  makes  a  part  of.  the  bill 
of  complaint  The  relief  prayed  for  was 
that  the  defendant  be  directed  to  pay  to  the 
complainant  the  mon^s  decreed  to  her  by 
the  North  Dakota  court  The  defendant 
in  bis  answer,  admitted  the  substantial  aver- 
ments of  the  bill,  but  denied  that  the  com- 
plainant had  shown  such  right  or  Interest 
therein  as  entitled  her  to  the  relief  of  a 
court  of  equity,  and  claimed  the  same  bene- 
fit of  such  objection  am  though  he  had  form- 
ally demurred  to  the  bill  of  complaint  He 
then  attached  a  cross  bill,  in  which  he  pray- 
ed for  affirmative  relief  in  certain  matters 
connected  with  the  former  decree,  in  case 
the  complainant  should  be  successful  in  her 
application,  and  the  demurrer  be  overruled. 
The  defendant  in  effect,  demurred  to  the 
bill,  when  he  claimed  the  benefit  of  the  ob- 
jections set  forth  by  him,  as  though  he  had 
formally  demurred,  thereto.    CaianceHor  Za^ 


brMle,  In  Veghte  v.  WateivPower  Oa.,  11» 
N.  J.  £q.  142,  said:  "rrhis  objection,  as  tak- 
en here.  Ip  really  a  demurrer;  and  is  none 
the  lesa  so  because  'written  on  the  same 
sheet  between  the  paragraphs  of  the  answer. 
Instead  of  being  engrossed  and  filed  as  a 
separate  paper."  The  filing  of  the  cross  bill 
after  demurrer  to  the  bill  of  complaint  did 
not  prevent  the  court  from  considering 
whether  the  bill  of  complaint  was  demur- 
rable. A  litigant  may  uemur  to  a  part  an- 
swer to  part  and  plead  to  a  jurt  of  a  bill. 
All  the  modes  of  defense  may  be  Joined,  pro- 
vided each  relates  to  separate  and  distinct 
parts  of  the  bill.  MItf.  Ch.  PL  106;  Story. 
Eq.  Pi.  430.  The  effort  of  the  complainant 
In  this  cause  was  to  procure  the  court  of 
chancery  to  specifically  enforce  so  much  of 
the  decree  of  the  North  Dakota  court  as  di- 
rected the  payment  of  money.  Article  4,  { 
1,  of  the  constitutioD  c^  the  United  States 
provides:  "Pull  faith  and  credit  shall  be 
given  in  each  state  to  the  public  acts,  rec- 
ords, and  Jadlcltll  proceedings  of  every  other 
state."  This,  provision  does  not  make  the 
foreign  decree  or  Judgment  a  record  to  be 
enforced  without  further  proceedings  In  the 
state  to  which  It  is  taken;  nor  doea  it  refer 
to  the  remedy  or  means  of  enforcing  It  bnt 
only  provides  that  the  facts  found  in  the 
foreign  court  npcm  which  the  Judgment  or 
decree  was  enteted  cannot  be  Inquired  into 
by  the  courts  of  the  sister  states.  Justice 
Catron,  in  D'Arcy  v.  Ketchum,  11  How.  175, 
13  L.  Ed.  648,  said  "that  a  Judgment  where 
the  defendant  had  been  served  with  process 
concluded  such  defendant  when  sued  there- 
on  in  another  state,  from  going'  behind  the 
original  cause  of  action,  in  like  manner  as  he 
was  concluded  In  the  state  where  the  Judg- 
ment was  rendered."  A  Judgment  of  anoth- 
er state  la  a  debt  of  record,  not  examinable 
upon  its  merits;  bnt  it  does  not  carry  with 
It  into  another  state  the  efficacy  of  a  Juds>- 
ment  upon  property  or  upon  persons  to  be 
enforced  by  execution.  To  give  It  that 
force,  it  must  be  made  a  Judgment  there^ 
and  can  aaly  be  executed  in  the  latter  as  Its 
laws  pei'mit.  McEUmoyle  v.  Cohen,  13  Pet 
312,  10  L.  Kd.  177;  Bank  v.  Dalton,  9  How. 
522,  13  L.  Kd.  242;  Mills  v.  Duryee,  7  Cranch, 
486.  3  U  Ed.  411.  It  was  held  in  Bullock 
v.  Bullock,  61  N.  J.  Eq.  444.  27  Ati.  435, 
such  Judgment  when  properly  obtained,  t* 
conclusive  evidence  in  another  state  of  the 
matter  litigated,  but  can  only  be  enforced 
in  such  sister  state  by  another  suit.  Ttiis 
case  was  affirmed  in  62  N.  X  Eq.  661,  30 
AtL  67«,  46  Am.  St  Rep.  528,  In  which  Jus- 
tice, now  Chancellor,  Magie  said  that: 
"When  tlie  foreign  court  was  empo-wered  to 
dissolve  the  bonds  of  matrimony,  it  would 
be  clothed  with  authority  to  determine  the 
amount  of  alimony,  and  render  Judgment 
therefor;  bnt  It  could  not  require  security 
for  the  payment  of  alimony  to  be  given  by 
mortgage  of  lands  beyond  Ita  Jurisdiction f 
■ad,  furtltev;  on  page  507,  G3:^N.  J.  fla„  pace 
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fiTS,  ao  AtL,  and  page  S33,  48  Am.  Bt  Rep., 
aald:  "If,  try  tbe  direction  to  pay  aUmony, 
«n  Indebtedness  arises  .from  time  to  time 
«■  sneh  payments  become  due,  an  actlom 
at  law  wonld  lie  thereon,  and  the  foreign 
<lecree  wonld  form  conchislre  evidence  vf 
aneh  indebtedness."  A  decree  for  dlrorce, 
with  an  allowance  for  alimony  or  snpport. 
Is  as  much  of  a  Judgment  as  if  It  had  been 
obtained  in  a  common-law  court.  Barber  t. 
Barber,  21  How.  582,  16  L.  ImI.  226.  The 
effect  of  a  judgment  or  decree  recovered 
In  one  state,  when  certified  to  another  state 
under  the  act  of  congress  and  the  above- 
stated  clause  of  tbe  constitution  of  the  Unit- 
ed States,  Is  to  furnish  an  Indisputable  proof 
of  the  amount 'due,  where  both  the  parties 
were  properly  before  the  court;  but  aces 
not  authorize  a  Judge  or  chancellor  to  pro- 
«eed  upon  such  decree  or  judgment  untiL  re- 
covery shall  have  been  had  thereon  In  the 
court  of  the  state  to  which  the  same  had 
been  transferred.  In  Bullock  v.  Bullock,  57 
N.  J.  Law,  508,  31  Atl.  1024,  the  supreme 
court  held  an  action  at  law  may  be  main- 
tained in  this  state  upon  a  decree  for  ali- 
mony made  in  New  York,  If  the  New  York 
court  had  jurisdiction  of  the  subject-matter 
and  of  the  persons  of  tbe  defendant.  Jus- 
tice Field,  In  Board  Of  Public  Works  v.  CJo- 
Imnbia  College,  17  Wall.  521,  21  L.  Ed.  687, 
said,  "It  must  be  shown  tliat  legal  means 
tor  the  collection  of  debts  have  been  exhaust- 
«d  before  the  court  of  chancery  will  inter- 
fere." The  general  rule  is  that  the  court 
of  chancery  will  not  take  jurisdiction  of  a 
cause  where  no  fraud  or  special  equities  ap- 
pear, and  there  is  an  adequate  and  complete 
remedy  at  law.  Agens  v.  Agens,  50  N.  J. 
Eq.  566,  25  Atl.  707;  1  Pom.  Eij.  Jur.  |  178. 
The  complainant  below  undertook  to  recover 
from  the  defendant  moneys  decreed  to  her 
t»y  the  court  of  North  Dakota.  The  defends 
ant  demurred  to  the  bill  upon  the  ground 
that  she  had  a  full  and  adequate  remedy 
to  recover  the  same  In  the  courts  of  law. 
Ko  question  was  raised  by  her  prayer  requir- 
ing the  Interposition  of  the  court  of  equity. 
The  remedy  at  law  was  ample,  and  the  court 
of  chancery  erred  in  ovemillng  the  demurrer 
and  undertaking  to  specifically  enforce  the 
decree.  The  decree  of  the  court  of  chancery 
should  be  reversed,  and  the  bill  dismissed. 


BURNBT  V.  DEAN  et  at 
<C«art  of  Errors  and  Appeals  of  New  Jersey. 

June  17,  1001.) 

TAX    UBM-CONSTITtmONAL   LAW— TITUS  OF 

ACT. 

1.  Taxes  in  the  village  of  South  Orange  are  a 
paramonnt  lien  for  three  years  only  from  the 
time   they  are  payable. 

2.  Acts  1888,  p.  07,  and  Acts  1805,  p.  671, 
are  anoonstitutioDol:  (1)  Because  the  title  in 
misleading;  (2)  because  the  basis  of  classification 
4idopted  t^  the  legislature  is  illuBory. 

Depne,  G.  J.,  and  Dixon,  Oummere,  OoIUna, 
fieadrickson,  and  Voorbees,  JJ.,  dissenting. 
(Syllabas  by  tbe  CourtO 


Appeal  from  court  of  chancery. 

BUI  by  Timothy  Burnet  against  Oliver 
Dean  and  others  to  foreclose  a  mortgage. 
Decree  for  complainant  (46  Atl.  532).  De- 
fendants appeal.    Affirmed. 

Gallagher  &  Richards,  for  complainant 
James  McC.  Morrow,  for  defendants. 

VAN  SYCKEL.  J.  The  blU  in  this  case 
was  filed  to  foreclose  a  mortgage  held  by 
Timothy  Burnet,  the  complainant,  on  lands 
in  the  village  of  South  Orange,  dated  April 
10,  1801.  The  village  of  South  Orange  is 
made  a  defendant  because  It  claims  a  para- 
mount lien  on  the  mortgaged  premises  for 
taxes  assessed  by  It  for  the  years  Intervening 
between  1877  and  the  date  of  the  mortgage, 
and  also  for  certain  taxes  assessed  since  the 
execution  of  the  mortgage,  up  to  and  includ- 
ing tlie  year  1S87.  The  prayer  is  that  these 
taxes  may  be  declared  not  to  be  a  lien.  The 
only  question  involved  is  whether  tbe  lien 
of  these  taxes  is  paramount  to  the  mort- 
gage. The  taxea  have  n.ot  been  paid  since 
1874,  except  the  taxes  for  the  years  1807, 
1808,  and  1800,  which  have  been  paid  since 
the  blU  was  filed.  This  is  a  question  of  stat- 
utory construction,  as  the  lien  for  taxes  has 
its  origin  in,  and  la  entirely  dependent  upon, 
legislative  enactment  There  was  no  general 
law  establishing  the  lien  of  taxes,  and  giv- 
ing it  priority  over  other  incumbrances  on 
land,  until  the  act  of  March  14,  1870  (P.  L. 
1870.  p.  'AW),  was  passed.  Tbe  village  of 
South  Orange  was  Incorporated  by  the  act 
of  March  25.  18(10  (P.  L..  p.  645),  with  very 
limited  powers.  The  charter  was  amended 
by  the  act  of  April  4,  1872,  p.  1203,  and  again 
by  the  act  of  1875,  p.  395.  By  the  twenty- 
eighth  section  of  tbe  act  of  1872,  as  amended 
in  1875,  it  was  provided  that  the  collector 
of  said  village  "shall  collect  the  taxes  In  the 
same  manner,  and  at  the  same  time  that  the 
taxes  in  the  township  of  said  county  are  as- 
sessed and  collected."  The  correct  Interpre- 
tation of  this  provision  is  that  the  taxes  in 
tbe  village  shall  be  collected  in  the  manner 
from  time  to  time  provided  by  law  for  the 
collection  of  taxes  In  townships,  so  that  any 
change  In  the  manner  of  collecting  taxes  in 
townships  shall  apply  to  the  village.  Dugan 
V.  Qty  of  Jersey  City,  50  N.  J.  Law,  3.'i0,  12 
AtL  774;  Hohenstatt  v.  City  of  Bridgeton, 
62  N.  J.  Law,  lb-0,.40  Ati.  6i9.  Under  tbe 
law  as  it  existed  prior  to  1870,  there  waa 
no  provision  making  the  lien  of  taxes  para- 
mount to  that  of  prior  mortgages,  and  the 
Hen  given  was  lost  unless  there  was  a  sale 
for  the  taxes  within  two  years.  This  dis- 
poses of  the  lien  for  the  taxes  levied  prior 
to  1878,  as  no  such  sale  was  made. 

I  agree  with  the  view  expressed  by  the 
vice  chancellor,  that  the  act  of  1870,  mak- 
ing taxes  a  paramount  lien  for  two  years, 
and  tbe  act  of  March  17,  1882.  extending  tbe 
lien  to.  three  years,  are  applicable  to  villages. 
Unless,  therefore,  subsequent  legislation  has 
further  extended  the  Uen  of  tbe^taxes  in  cou- 
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troTeray,  the  Tillage  of  Soutli  Orange  has  lost 
Its  Hen  for  all  taxes  levied  prior  to  the  year 
1887.  The  act  of  February  22.  1888,  p.  97, 
and  Its  supplement  of  March  25,  1896,  p.  671, 
make  the  taxes  a  prior  lien  until  they  are 
paid;  and  if  these  laws  are  constitutional 
the  incumbrance  of  the  mortgage  is  subse- 
quent, and  subject  to  their  payment  The 
title  of  the  act  of  1888  is,  "An  act  concern- 
ing taxes  and  assessments  in  villages  and 
other  municipal  corporations  governed  by  a 
board  of  trustees,  and  making  same  a  first 
lien  on  real  estate  and  authorizing  sale  for 
the  payment  of  the  same."  The  act  of  March 
25,  1893,  is  a  supplement  with  the  same  title. 
The  first  section  of  the  act  of  1888  provides 
"that  such  taxes  and  assessments  as  may 
be  lawfully  levied,  imposed  or  assessed  by 
any  board  of  trustees  of  any  village,  or  other 
municipal  corporation  governed  by  a  board 
of  trustees  •  *  *  shall  be,  become  and 
remain  a  first  and  paramount  lien  upon  the 
lands  or  real  estate  on  account  of  which  the 
same  were  so  levied  or  assessed  until  paid." 
Tbla  provision  makes  it  clear  that  the  act 
was  Intended  to  apply  only  to  such  villages 
as  were  governed  by  a  board  of  trustees,  and 
such  other  municipal  corporations  as  were 
governed  by  a  board  of  trustees.  If  the  title 
of  this  act  was,  "An  act  concerning  taxes 
and  assessments  in  .villages  of  this  state," 
and  was  made  to  apply,  by  its  enacting 
clauses,  to  ail  the  villages  of  this  state,  it 
could  not  be  doubted  that,  under  the  deci- 
sions of  this  court,  it  would  be  a  general  law, 
and  valid  and  efTectual  to  establish  the  su- 
perior position  of  South  Orange  in  this  case. 
The  constitutional  mandate  is  that  "every 
law  shall  embrace  but  one  subject,  and  that 
shall  be  expressed  In  the  title."  The  title  of 
these  acts  of  1888  and  1895  declares  that  the 
proposed  legislation  shall  apply  "to  Tillages 
governed  by  a  board  of  trustees  and  other 
municipal  corporations  governed  by  a  board 
of  trustees."  There  may  lie  somewhere  con- 
cealed in  this  title  a  purpose  to  legislate  only 
for  Tillages,  but  to  declare  that  such  a  pur- 
I>ose  Is  expressed  in  this  title  is  to  assert 
what  is  clearly  disproTed  by  simply  reading 
it  Who  knows  to  what  Tillages  or  to  what 
other  municipal  corporations  the  title  of  this 
act  or  its  provisions  apply,  by  reason  of  the 
fact  that  they  are  governed  by  a  board  of 
trustees?  It  is  true  that  courts  will  take 
notice  of  all  public  acts,  without  specially 
pleading  them;  but  this  rule  does  not  charge 
the  genera]  public,  for  whose  benefit  the  con- 
stitutional provisions  are  intended,  with  a 
knowledge  of  the  fact  (if  such  were  the  fact) 
that  Tillages  only  are  governed  by  a  board 
of  trustees.  The  Insistment  that  the  title  in- 
cludes villages  only  is  argumentative.  It 
does  not  show  that  it  Is  expresslTe  of  the 
object  of  the  act  The  argument  Is  this: 
Ail  Tillages  have  a  board  of  trustees,  and 
therefore  the  title  Includes  all  villages.  No 
other  municipality  has  a  board  of  trustees, 
and  therefore  It  does  not  include  any  mu- 


nicipality except  Tinages.  It  cannot  be  de- 
nied that  it  does  apparently  Include  other 
municipalities,  and  it  is  tha«fore  manifest- 
ly misleading.  The'  rule  that  all  men  are 
presumed  to  know  the  law,  however  broadly 
applied,  does  not  make  the  title  of  these  acts 
an  express  declaration  that  it  is  an  act  con- 
cerning villages  only.  That  expression  must 
be  found  in  the  title  of  the  act,  to  validate 
it,  and  It  is  not  there.  The  strictness  with 
which  this  provision  of  the  organic  law  is 
enforced  is  shown  by  the  .cases  which  hold 
that  the  title  of  an  act  is  a  limitation  upon 
the  sphere  within  which  its  enacting  clauses 
can  be  given  effect  Evemham  t.  Hulit,  43 
N.  J.  Law,  53;  Hendrickson  t.  Fries,  45  N. 
J.  Law,  555;  Dobbins  v.  Northampton  Tp., 
50  N.  J.  Law,  496,  14  Atl.  687;  Allen  v.  Com- 
missioners, 57  N.  J.  Law,  303,  31  AtL  219; 
Cooper  T.  Springer  (N.  J.  Err.  &  App.)  48 
Atl'.  605.  It  logically  follows  that  an  act 
which  by  its  title  purports  to  apply  to  all 
classes  of  municipalities  will  not  be  valid  if 
Its  provisions  are  restricted  to  one  of  the 
classes.  BeTerly  t.  Wain,  57  N.  J.  Law,  144, 
30  Atl.  545.  The  reason  is  that  the  Utie 
would  be  misleading,  instead  of  clear  and 
expressive.  In  my  Judgment  it  was  to 
guard  against  such  legislation  as  that  un- 
der review  that  the  interdict  in  the  funda- 
mental law  was  adopted.  If  this  title  Is  ap- 
proved, an  Ingenious  way  has  been  devised 
to  conceal  the  purpose  of  legislative  acts. 
Again,  the  legislature.  In  the  title  of  these 
acts,  proclaimed  that  It  intended  to  pass  an 
act  concerning  Tillages  gOTerned  by  trustees, 
and  other  municipalities  governed  by  trus- 
tees,—not  concerning  all,  but  concerning 
some  villages  and  some  other  municipalities. 
It  expressly  negatives  the  idea  that  the  act 
was  to  apply  to  villages  only.  The  basis  of 
clflssiflcatlon  adopted  and  declared  by  the 
legislature  was  the  fact  that  these  political 
corporations  were  governed  by  a  board  of 
trustees.  Language  cannot  express  such  in- 
tention more  clearly.  In  Ross  t.  Wlnsor,  48 
N.  J.  Law,  95,  2  Atl.  658,  an  act  providing 
"for  additional  powers  and  certain  changes 
in  the  government  of  certain  localities  gov- 
erned by  commissioners"  was  held  to  be  spe- 
cial and  unconstitutional.  The  like  Judg- 
ment was  rendered  in  Dobbins  t.  Commis- 
sioners, 59  N.  J.  Law,  140,  36  Atl.  482.  The 
mere  mode  of  government  furnishes  no  sub- 
stantial basis  of  classification  for  legislation. 
So  in  the  case  sub  Judlce  the  classification 
adopted  Is  illusory  and  unsubstantial.  There 
is  no  reason  why  municipalities  not  gov- 
erned by  a  board  of  trustees,  whether  vil- 
lages, towns,  boroughs,  or  cities,  should  not 
hsTe  a  like  extension  of  the  lien  for  taxes 
and  assessments.  The  town  of  Union,  in  the 
county  of  Hudson,  is  governed  by  six  t-oun- 
cilmen.  Laws  1864,  p.  561.  The  town  of 
Clinton,  In  the  county  of  Hunterdon,  is  gov- 
erned by  a  mayor  and  common  counciL 
Laws  1865,  p.  778.  The  act  concerning  the 
town  of  Newton  makes  the  town  committee 
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the  ruling  body.  Laws  1864,  p.  200.  The 
to\?n  of  Keyport  la  gorerued  by  a  "board  of 
commissioners."  Laws  1870,  p.  1022.  The 
town  of  Ued  Bank  Is  governed  by  a  "board 
of  commissioners."  Id.  p.  1070.  Xbe  legis- 
lature having  declared  its  will  to  be  that  the 
acts  of  1888  and  1895  should  apply  as  well 
to  other  municipalities  governed  by  a  board 
of  trustees  as  to  villages  so  governed.  It  can- 
not reasonably  be  conceived  that  the  towns 
of  Keyport  and  Ited  Banic  were  Intended  to 
be  excluded  from  the  benefits  of  this  legisla- 
tion by  the  narrow  criticism  that  a  "board 
of  commissioners"  is  not  a  "board  of  trus- 
tees." within  the  meaning  of  those  acts.  A 
l>oard  of  commissioners  is  Just  as  much  a 
board  of  trustees  as  if  it  had  been  so  denomi- 
nated in  the  incorporating  acts;  and.  In  my 
Judgment,  the  towns  of  Keyport  and  Red 
Banli  are  within  the  operation  of  the  acts 
of  188S  and  1895.  The  effect  of  this  is  to 
render  these  acts  special  and  local,  because 
other  towns  and  other  municipalities  not 
governed  by  a  board  of  commissioners  or  a 
board  of  trustees  are  not  made  subject  to 
them.  The  basis  of  classification  being  illu- 
sory, the  act  is  special,  and  not  generaL 

These  acts  are  therefore  invalid,  for  the 
reasons  (1)  that  the  title  is  misleading,  and 
not  express;  (2)  the  basis  of  classification 
adopted  by  the  legislature  is  illusory  and  un- 
substantial. I  agree,  therefore,  with  the 
opinion  of  Vice  Chancellor  Pitney  that  taxes 
in  South  Orange  are  a  paramount  lien  for 
three  years  only  from  the  time  they  are  pay- 
able. The  decree  of  the  chancellor  should 
be  afflrmed. 

DEPUB,  0.  X,  and  DIXON,  OUMMERB, 
COLUXS,  HBNDRICKSON.  and  YOOR- 
HEES.  JJ.,  dissent 


MeCORMICK  v.  ANISTAKI. 

(Court  of  Brrors  and  Appeals  of  New  Jersey. 
June  17.  1901.) 

LANDLORD  AND  TBNANT— DANOKROUS  PREM- 
ISES—SUBTENANT— STATUS— LICBNSBK  —  IN- 
JURIES—CONTRIBUTORY NEGLIGENCE. 

1.  A  landlord,  owning  two  adjoining  build- 
ings, one  of  which  was  on  a  corner,  cut  a  stair- 
way through  from  the  hallway  in  the  rear  of 
thfe  corner  bailding  to  tlie  other  budding,  and 
afterwards  leased  such  building  to  J.  Plaintiff 
subleased  rooms  from  J.  on  the  second  floor,  and 
used  snrb  stairway  and  hull  in  the  rear  of  the 
comer  building  as  means  of  access  to  and  from 
his  rooms.  Nme  years  after  the  stairway  had 
l)een  cut  through,  and  five  years  after  plaintiff 
leased  his  rooms,  defendant  leased  the  comer 
building,  and  used  a  hatchway,  which  had  bt:en 
constructed  in  the  floor  of  the  hallway  in  the 
rear  of  the  building.  IJeld,  in  an  action  for  in- 
juries received  by  falling  in  such  hatchway,  that 
plaintiif  was  not  a  mere  licenste  of  the  hallway, 
bat  was  in  the  lawful  use  thereof,  under  a 
right  derived  from  the  owner  of  both  premises, 
and  was,  therefore,  entitled  to  recover. 

2.  Plaintiif  occupied  rooms  in  an  adjoining 
bnjiding  to  tliat  occupied  by  defendant,  and  for 


seven  years  used  a  hallway  in  the  rear  of  de- 
fendant's bailding  as  a  means  of  access  to  Ui 
rooms.  Defendant  had  a  hatchway  in  the  floor 
of  this  hall,  through  which  heavy  articles  wei* 
hoisted  from  the  basement.  Defendant  had  loan- 
ed to  plaintiff  the  use  of  his  hoisting  apnaratva 
when  plaintiff  movtd  in,  and  liad  directed  plais- 
tiff  where  to  pat  his  sign  at  the  hall  doorway. 
Held,  in  an  action  for  injuries  received  in  failiw 
down  the  hatchway,  that  the  evidence  was  saffi< 
cient  to  show  defendant's  invitation  to  plaintiff 
to  the  use  of  the  hallway. 

8.  Piaintitf  occupied  rooms  in  an  adjoining 
building  to  that  occupied  by  defendant,  and.  for 
a  number  of  years  had  used  a  hallway  in  tba 
rear  of  defendant's  premises  as  a  means  of 
access  to  his  rooms.  The  floor  of  the  hallway 
was  constructed  as  a  hatchway,  which  coold 
be  opened  and  used  for  hoisting  articles  froiB- 
the  cellar,  and  it  was  so  nsed  by  defendant. 
Plaintiff,  on  going  to  his  place  of  business,  opeit- 
ed  the  outside  hall  door,  which  was  closed,  but 
not  locked,  and  was  precipitated  down  the  hatcli- 
way,  which  was  open,  and  being  used  by  defend- 
ant s  clerk,  nad  insufficient  to  justify  a  dl- 
rected  verdict  fur  defendant  for  plaintifrs  co»- 
tributory  negligence. 

Error  to  supreme  court 

Action  by  John  D.  McCormlcIt  against 
John  S.  Anistaki.  From  a  Judgment  in  favor 
of  the  defendant,  plaintiff  brings  error.  Re- 
versed. 

John  H.  Backes.  for  plalntlft  in  error. 
James  Buchanan,  for  defendant  In  error. 

DEPUB,  0.  J.    This  action  was  brougiii 

to  recover  damages  for  an  injury  sustained 
by  the  plaintiff  in  falling  through  an  oiieia 
hatchway  in  the  hallway  of  a  building  locat- 
ed at  the  corner  of  Hanoyer  and  Broad- 
streets,  in  the  city  of  Trenton.  The  build- 
ing bad  its  front  on  Broad  street,  and  tlie- 
taaliway  in  question  led  from  the  HanoTcr 
street  entrance  to  the  stairs,  which  wexe- 
constructed  for  the  purpose  of  reaching  tlie- 
second  and  third  stories.  The  building  waa- 
owned  by  Edward  Stokes,  as  trustee,  and 
was  known  as  "No.  101  North  Broad  Street" 
Stokes  was  also  the  owner  of  the  next  ad- 
joining building,  known  as  "No.  103  North' 
Broad  Street."  The  adjoining  building  was 
leased  by  Stokes  to  one  Charles  Johnson. 
The  letting  was  by  a  written  lease  made 
January  22, 1894,  for  the  term  of  three  yeati^ 
with  the  privilege  of  renewal  for  two  addi- 
tional years.  On  the  back  of  this  lease  wae- 
a  consent,  signed  by  Stokes,  ihat  the  lessee 
might  relet  the  premises  to  parties  agreealile 
to  the  landlord.  The  plalnUff,  at  the  time 
of  the  accident  In  question,  was  a  tenant  of 
the  second  story  of  the  Johnson  bulldins. 
He  testified  that  he  had  occupied  that  place 
since  the  summer  of  1892,  and  that  he  ie 
the  tenant  of  Johnson.  The  defendant  was 
the  tenant  of  No.  101,  which  was  the  build- 
ing at  the  corner  of  Broad  and  Hanover 
streets,  by  a  lease  from  Stokes,  which  was 
dated  January  18,  1897,  and  was  for  a  tem- 
of  five  years  from  the  Ist  day  of  April,  1897. 
The  term  created  by  this  lease  wlU-  not  ex- 
pb-e  until  April  1,  1002.  The  letting  of  these 
premises  to  the  defendant  was  for  use  and> 
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'Occupation  as  a  drag  store  and  biuilneas  ap- 
pertaining thereto,  with  the  privilege  of  re- 
letting the  upper  floors.  The  room  on  the 
Broad  street  front  was  occupied  by  the  de- 
fendant as  a  drug  store.  The  upper  stories 
were  sublet  by  him  to  tenants.  The  hall- 
way in  question  was  in  the  rear  of  the  drug 
«tore,  and  was  used  by  the  tenants  of  the 
defendant  to  whom  the  upper  stories  had 
been  let,  and  by  the  defendant  himself.  In 
the  hallway,  close  to  the  door  leading  to 
Hanover  street,  was  a  hatchway,  which  was 
used  by  the  defendant,  in  connection  with 
tils  drag  business,  as  a  holstway  for  the  pur- 
pose of  raising  and  lowering  merchandise  to 
and  from  the  cellar  under  his  drug  store. 
This  holstway  was  about  four  or  five  feet 
square,  and  was  co-extensive  with  the  floor 
■9t  the  hallway,  extending  from  the  doorsiU 
4>f  the  street  doors  to  the  bottom  riser  of  the 
flight  of  stairs.  When  not  used  for  the  pui^ 
pose  of  hoisting  or  lowering  goods,  the  hatch- 
way was  covered  with  a  trapdoor.  When 
Xhe  trapdoor  was  up,  the  entire  floor  space 
was  open,  and  when  It  was  closed  It  formed 
Ji  passageway  between  the  street  doors  and 
the  stairs.  The  Hanover  street  doors  open- 
■ed  In  over  the  hatchway.  The  evidence  was 
that  It  was  the  practice  of  the  defendant, 
while  using  the  hatchway  as  a  holstway,  to 
bave  the  Hanover  street  doors  always  lock- 
«d  and  securely  fastened,  and  the  defend- 
ant's clerks  w«uld  be  stationed  inside  to 
warn  people  going  downstairs.  The  plain- 
tiff had  access  to  the  part  of  the  premises 
leased  to  blm  through  the  Hanover  street 
entrance  and  through  the  hallway  and  up 
the  stairway.  He  testified  that  he  has  al- 
ways been  going  into  his  place  of  business 
in  that  way;  that  be  never  went  in  any 
■other  way  since  he  occupied  the  premises. 
He  testlfled  that  when  he  got  to  the  head 
■oC  the  stairs  at  the  landing  on  the  second 
story,  a  narrow  hallway  led  from  the  stalr- 
-way  to  a  door  leading  into  his  rooms. 
Btokes  testified  that  the  stairway  bad  been 
there  since  the  premises  were  built,  50  years 
■Bgo,  but  the  entrance  from  the  stairway  to 
the  second  story  of  the  Johnson  building 
was  made  about  11  years  ago.  It  was  made 
tor  the  purpose  of  enabling  the  tenants  of  the 
second  story  of  the  Johnson  building  to  use 
the  Hanover  street  entrance.  He  also  testi- 
fied that  the  defendant  was  his  tenant  at  the 
time  when  the  door  which  was  the  entrance- 
way  to  the  second  story  of  the  Johnson  build- 
ing was  cat  through,  and  that  he  has  been 
fals  tenant  ever  since.  Eleven  years  before 
the  day  at  trial  would  fix  the  time  at  which 
this  connection  was  made  as  In  1888.  The 
'defendant's  lease  produced  was  dated  1897. 
The  plaintiff  became  a  tenant  of  the  prem- 
ises in  1892,  which  was  two  years  prior  to 
•the  date  of  the  lease  to  Johnson  produced  at 
tbe  trial,  and  five  years  before  the  date  of 
tbe  defendant's  lease  that  is  In  evidence. 
■nn  Hanover  street  entrance  to  the  second 


story  of  the  Johnson  building  was  made  and 
In  use  four  years  before  the  plaintiff  became 
the  tenant  At  the  time  the  entrance  to  the 
second  story  of  the  Johnson  building  was 
constrncted,  Stokes  was  the  owner  of  both 
buildings,  and  the  fair  inference  from  his 
evidence  is  that  this  mode  of  access  was  con- 
structed either  by  him  or  with  his  consent 
By  the  record  it  appears  that  Johnson,  as 
the  principal  tenant,  acquired  a  right  to  the 
nse  of  this  hallway  and  stairs  as  an  entrance 
to  his  second-story  rooms,  as  between  him 
and  Stokes,  three  years  before  the  defendant 
acquired  his  rights  In  the  passageway  under 
the  lease  in  evidence,  and  that  the  plaintiff 
had  acquired  a  right  to  use  the  hallway  for 
the  purposes  for  which  he  was  using  it  at 
the  time  of  this  accident  five  years  before 
the  defendant's  rights  accrued.  Stokes  be- 
ing the  owner  of  both  buildings,  and  having 
made  changes  in  their  structure  so  as  to 
enable  the  tenants  of  the  uppn  stories  of  the 
Johnson  building  to  have  access  to  the  street 
through  this  hallway  and  the  Hanover  street 
entrance,  his  lease  to  Johnson  created  In  the 
latter  and  his  undertenants  a  right  to  the 
use  of  the  hallway  and  doorway  In  the  na- 
ture of  an  easement,  of  which  neltba  John- 
son nor  his  undertenants  could  be  deprived 
by  the  subsequent  lease  to  the  defendant. 
The  defendant,  by  his  lease,  took  a  leasehold 
estate,  subject  to  such  alterations  and  chan- 
ges as  had  been  made  by  the  owner  ante- 
cedently in  the  premises  demised  for  the  ad- 
vantage of  the  Johnson  building.  In  this 
view  of  the  case  the  plaintiff  was  lawfully  in 
the  use  of  this  hallway  at  the  time  of  this 
occurrence  under  a  right  derived  from  the 
owner  of  both  premises,  and  not  In  any  man- 
ner by  license,  permission,  or  consent  of  the 
defendant.  Both  parties  were  entitled  to  the 
use  of  the  hallway,  and.  Inasmuch  as  the 
hatchway  was  for  the  use  of  the  defendant, 
the  duty  devolved  upon  him  to  use  reason- 
able care  to  h.eep  the  place  of  entrance  safe 
for  the  use  of  the  tenants  of  the  second  story 
of  the  Johnson  building.  The  plaintiff  testi- 
fied that  on  the  31st  of  May,  1898,  about 
half  past  8  o'clock  In  the  morning,  he  went 
from  his  home  to  his  place  of  business,  as 
usual;  that  the  doors  of  the  Hanover  street 
entrance  were  simply  closed;  that  he  step- 
ped up  to  the  door,  touched  the  knob,  and 
gave  a  push;  that  the  door  opened,  and  he 
was  precipitated  down  in  the  cellar,  sustain- 
ing serious  injury;  that  the  front  doors  were 
not  fastened;  and  that  the  cause  of  bis  fall 
was  that  the  trapdoor  was  raised,  the  hatch- 
way being  used  at  the  time  as  a  holstway 
by  one  of  the  defendant's  clerks.  It  is 
quite  clear  that  leaving  the  hatchway  open, 
as  disclosed  by  the  evidence,  was  a  negli- 
gent act,  for  which  the  defendant  would  be 
liable  to  the  plaintiff  in  damages,  provided 
the  situation  was  such  that  the  plaintiff  was 
entitled  to  maintain  an  aetioo.  The  case  was 
BO  regarded  at  the  trM  and  lnj  csunsd  on 
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tbe  arg;amcnt  bere.  At  the  trUl  the  plain' 
tiff  was  nonsuited.  The  motion  to  nonsuit 
was  made  npon  two  groondt:  First.  That  It 
appears  by  the  plaintiff's  own  showing  that 
he  Is  a  mere  licensee,  to  whom  no  duty  la 
owed  by  the  defendant  The  plaintiff  has 
failed  to  present  any  evidence  that  shows 
that  his  entry  at  the  time  of  the  accident, 
«Ter  the  premises  of  the  defendant,  was  by 
right,  or  that  he  made  snch  entry  by  the  in- 
dncement  or  InTltatlon,  expressed  or  Implied, 
of  tbe  defendant;  and  tliat,  therefore,  the 
plaintiff,  by  his  own  showing,  occupies  the 
Iiosltlon  of  a  mere  licensee.  Second.  On  the 
ground  of  contributory  negligence.  Tbe 
court  granted  tbe  nonsuit  without  indicating 
upon  which  of  the  grounds  it  was  granted. 
It  has  already  been  said  that  by  the  record 
the  plaintiff  was  in  the  lawful  use  of  this 
passageway  tot  the  purpose  of  access  to  his 
rooms,  under  a  right  derived  from  Stokes, 
the  landlord,  and  Indepoident  of  any  license, 
permission,  or  consent  of  the  defendant 
But  the  case  was  argued  here  by  the  de- 
fendant's counsel  on  tbe  theory  that  the 
plaintiff  was  a  mere  licensee,  to  whom  the 
defendant  was  undw  no  obligation  to  pro- 
Tide  a  safe  hallway  or  a  safe  passage  over 
the  hatchway.  The  law  on  this  subject  is 
entirely  settled  In  this  state.  A  mere  licensee 
tias  no  cause  of  action  on  account  of  the 
dangers  existing  in  the  place  he  is  permitted 
to  enter.  Mere  permission  to  pass  over  dan- 
gerous lands,  or  acquiescence  in  such  pas- 
sage for  the  beneOt  or  convenience  of  the  li- 
censee, creates  no  duty  on  the  part  of  the 
owner,  except  to  refrain  from  acts  willfully 
injurious.  But  the  owner  or  occupier  of 
landt  who  by  invitation,  express  or  implied. 
Induces  persons  to  come  upon  the  premises, 
is  under  a  duty  to  exercise  ordinary  care  to 
render  tbe  premises  reasonably  safe  for  such 
purposes,  or  at  least  to  abstain  from  any  act 
that  wiU  make  the  entry  upon  or  use  of  the 
premises  dangerous.  Phillips  v.  Library  Co., 
55  N.  3.  Law,  307,  27  Atl.  478;  Devoe  v. 
Railway  Co.,  63  N.  J.  Law,  276,  43  AtL  899. 
In  Turess  r.  Railroad  Co.,  61  N.  J.  Law,  314, 
31R,  40  AU.  ei4,  615,  Chief  Justice  Magle 
said:  "Invitation  which  creates  such  a  rela- 
tion may  be  express,  as  when  the  owner  or 
occupier  of  land,  by  words,  Invites  another 
to  conte  on  It,  or  make  use  of  it  or  some- 
thing thereon;  or  It  may  be  implied,  as  when 
such  owner  or  occupier,  by  acts  or  conduct 
leads  another  to  believe  that  tbe  land  or 
something  thereon  was  intended  to  be  used 
as  he  uses  them,  and  that  such  use  is  not 
only  acquiesced  in  by  the  owner  or  occupier, 
but  is  in  accordance  with  the  intention  or 
<leslgn  for  which  the  way  or  place  or  thing 
was  adapted  and  prepared  or  allowed  to  be 
4ised."  This  detlnltion  was  originally  given 
in  Sweeny  v.  Railroad  Co.,  10  Allen,  368,  87 
Am.  Dec.  644,  and  was  approved  and  adopted 
by  this  court  In  PbilUpa  r.  Library  Co.    The 


chief  Justice  then  continued:  "It  will  be  ob- 
served that  In  the  case  of  an  implied  invita- 
tion the  relation  is  imposed  upon  the  owner 
or  occupier  of  land  only  when  he  has  done 
something  which  Justifies  one  who  enters 
upon  the  land  and  makes  use  of  it  or  some- 
thing upon  It  in  belieylng  that  he  Intended 
such  use  to  be  made;  and  he  who  makes  such 
use  can  claim  the  relation  only  when  he  is 
Justified  by  the  acts  or  conduct  of  the  owner 
or  occupier  In  believing  that  such  use  was  in- 
tended. And  entry  and  use  by  such  Invita- 
tion are  thus  distinguished  from  entry  and 
use  by  mere  permission."  It  is  sometimes 
difficult  to  determine  whether  the  circum- 
stances make  a  case  of  Invitation  or  of  a 
license  only.  The  proof  necessary  to  sus- 
tain the  action  must  be  found  in  the  circum- 
stances of  the  particular  case.  In  such 
cases.  If  there  be  evidence  tending  to  show 
inducement  or  Invitation,  it  becomes  a  ques- 
tion of  fact  for  the  Jury  whether  the  condi- 
tions exist  under  which  a  legal  duty  is  im- 
posed upon  the  owner  of  the  premises  to 
exercise  care  for  the  plaintiff's  safety.  The 
plaintiff  testified  that  since  1802,  during 
which  time  he  bad  occupied  the  premises,  he 
had  used  the  hallway  and  passageway  at 
bis  pleasure,  without  Interference  or  molesta- 
tion. That  circumstance,  standing  alone, 
would  not  create  in  bim  a  right  in  the  prem- 
ises; for  acquiescence  by  the  owner  is  not 
RufUdent  to  impose  on  him  liability  for  an 
injury  resulting  from  the  situation  of  tbe 
premises.  Thus  far  the  utmost  that  could  be 
said  of  him  Is  that  as  a  licensee,  he  was  not 
a  trespasser  in  the  use  of  the  hallway.  But 
there  is  other  evidence  on  this  subject  The 
plaintiff  is  a  printer,  and  carried  on  his  busi- 
ness in  the  second  story  of  the  Johnson  build- 
ing. He  testified  that  when  he  moved  in 
and  took  possession  of  the  premises  he  had 
some  heavy  presses,  castings,  and  paper  cut- 
ters to  put  in  the  premises,  and  that  the  de- 
fendant' allowed  him  to  use  his  elevator  and 
hoisting  apparatus  for  that  purpose.  He  tes- 
tified also  that  a  week  or  two  after  be  had 
been  in  there  he  wanted  to  put  up  signs  for 
hia  business  on  the  Hanover  street  front; 
that  he  wanted  to  put  up  signs  on  both  of 
the  doorjambs,  and  tbe  defendant  objected 
that  his  tenants  would  need  some  room  for 
signs;  and  that  he  had  a  sign  put  up  at  tbe 
defendant's  suggestion,  havlug  It  put  high  up 
on  the  westerly  doorjamb.  This  evidence 
was  competent  on  the  question  as  to  whether 
the  use  of  this  entrance  and-  hallway  was 
not  by  Invitation  of  the  defendant,  taking 
that  word  in  its  legal  sense,  as  an  induce- 
ment to  the  plaintiff  to  use  this  hallway  for 
an  entrance.  Nor  was  the  evidence  sufficient 
to  Justify  the  inference,  as  a  matter  of  law, 
that  the  plaintiff  wa»  guilty  of  contributory 
negligence.  In  any  view  that  may  be  taken 
of  thds  case,  the  narisuit  was  not  Justified. 
The  Judgment  should  be  reversed. 
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FLACK  T.  CONDIOT. 
(Supreme  Court  of  New  Jersey.    June  10,  1901.) 
ACTION  FOR  COMMISSIONS  —  SALESMEN  —  UN- 
CONDITIONAL WAIVKR  —  EVIDENCE  —  SUFFI- 
CIBNCT  —  MATBRIAUTT  —  CONTRACT  OF  EM- 
PLOYMENT. 

1.  Plaintiff  was  employed  at  a  salary,  and  al- 
lowed a  commission  on  certain  sales,  in  add.tion. 
He  disobeyed  instructions  not  to  take  a  contract 
tor  less  than  a  certain  price,  and  the  contract 
was  accepted  by  the  defendant  on  the  condition 
that  plaintiff  waive  his  commission,  to  which  he 
assented.  After  the  contract  was  made,  defend- 
ant's manager  told  plaintiff  that  they  would  lose 
money  on  the  job,  and  that  plaintiff  would  hare 
to  waire  his  commission.  Plaintiff  admitted 
that  he  agreed  to  waive  bis  commission  if  de- 
fendant lost  money  on  the  contract,  and  also 
testified  that  he  was  forced  to  accept  the  waiver 
by  defendant.  After  plaintiff  left  defendant's 
onployment,  he  wrote  two  letters  claiming  com- 
missions on  another  contract,  but  contaimng  no 
claim  for  the  one  in  question.  Held,  that  the 
eTidence  was  sufficient  to  show  an  unconditional 
waiver. 

2.  Since  the  waiver  was  unconditional,  the  ex- 
clusion of  evidence  as  to  the  amount  lost  under 
contract,  and  the  nonproduction  of  the  defend- 
ant's books  to  show  that  the  latter  bad  sus- 
tained a  loss,  was  not  objectionable. 

3.  Where  the  evidence  showed  that  plaintiff 
disobeyed  instructions  not  to  accept  a  contract 
for  less  than  a  certain  price,  and  the  contract 
was  taken  with  the  understanding  that  he  waive 
his  commission,  and  where  his  waiver  of  his 
commission  was  part  of  the  agreement  whereby 
another  contract  should  be  accented  at  a  cer- 
tain price,  such  waiver  is  not  void  for  want  of 
consideration. 

4.  Defendant's  manager  testified  that,  all  bids 
being  rejected  for  a  piece  of  work,  plaintiff  was 
sent  to  take  measurements  and  drawings  neces- 
sary to  go  in  with  a  new  bid,  and  that  be  had 
no  other  connection  with  the  transaction. 
Plaintiff  testified  that  he  was  present  at  a  meet- 
in;  between  defendant's  manager  and  tl)e  per>- 
son  from  whom  the  contract  was  sought,  and  as- 
sisted in  presenting  defendant's  claims,  and  that 
it  was  at  bis  suggestion  that  a  change  in  the 
specifications  was  made.  An  unsigned  contract 
of  employment  l>etween  plaintiff  and  defendant 
provided  that  plaintiff  was  to  receive  a  salary 
for  his  services,  and,  in  addition,  a  commission 
on  sales  directly  secured  by  him.  He  testified 
that  the  agreement  stated  the  conditions  of  his 
employment,  bat  that  the  understanding  was 
that  he  was  to  receive  a  commission  on  all 
sales  he  was  instrnmental  In  bringing  to  a  con- 
dnsion.  Brld,  that  he  was  entitled  to  commis- 
sions only  on  sales  directly  made  by  him,  and 
hence  he  could  not  recover  a  commission  for  the 
sale  in  question,  it  not  being  of  that  character. 

Action  by  J.  Day  Flack  a^inst  Nathan  W. 
Condlct.  Verdict  for  plaintiff.  Rule  to  show 
cause  why  new  trial  should  not  be  granted. 
Rule  made  absolute. 

Argued  February  term,  1001,  before  DE- 
PDE.  C.  J.,  and  DIXON,  COLLINS,  and 
HENDRICKSON,  JJ. 

Frank  E.  Bradner,  for  plaintiff.  McGee  & 
Bedle,  for  defendant. 

DEPUE,  C.  J.  The  defendant  was  a  man- 
ufacturer of  machinery,  and  especially  of  a 
refrigerating  machine,  carrying  on  business 
at  Jersey  City.  The  plaintiff  entered  the  de- 
fendant's employ  September  1,  1898,  on 
terms  that  be  was  to  receive  a  stated  salary 
of  $100  a  month,  and  also  that  he  should  be 


paid  commlsalons  at  tbe  rate  of  3  per  cent 
on  the  amount  of  certain  sales.    The  monthly 
salary  has  been  paid.    The  litigation  Is  over 
the  plaintiff's  claim  for  commissions.    The 
suit  relates  to  the  claim  for  commissions  on 
three  contracts,  referred  to  in  the  case  as 
follows:    (1)  Contract  with  the  Pabst  Brew- 
ing Company,  called  the  "Parker  House  Con- 
tract," to  put  an  Ice  machine  In  tbe  Parker 
House,  In  New  York,  for  tbe  snin  of  $2,000. 
(2)  Contract  with  Thomas  J.  Bntler  for  in- 
stalling a  refrigerating  plant  In  tbe  buildings 
at  Sixty-Ninth  and  Seventieth  streets  and  the 
Boulevard,  New  York  City,  caUed  the  "Bntler 
Contract,"  for  $13,561.50.    (3)  Contract  with 
the  United  States  government  tar  putting  in 
an  Ice-makIng  apparatus  at  West  Point  for 
the  sum  of  $7,33(5.    Tbe  Jury  found  that  tbe 
plaintiff  was  entitled  to  commissions  on  all 
three  of  these  contracts,  and  the  verdict  was 
for  $731.63,  being  the  amount  of  such  com- 
missions, with  interest    The  controversy  In 
this  case  relates  to  tbe  terms  and  conditions 
under  which  these  commissions  were  by  the 
contract  to   be  paid.    With   respect  to   the 
Parker  House  contract  and  the  Bntler  con- 
tract, no  question  was  made  that  they  came 
under  the   agreement  of  the  parties    as  to 
commissions.    With  regard  to  these  claims 
for  commissions,  the  contention  of  the  defend- 
ant was  that  the  plaintiff  had  waived  his 
commissions.    With  respect  to  tbe   Parker 
House  contract  the  defendant  testltted:    "The 
plaintiff  called  me  up  on  the  telephone  and 
stated  that  the  I'abst  people  had  offered  $1.- 
800.    I  said,  'Day,'— that  is  Flack's  name- 
there  Is  no  use.'     'Well,'  he  says,  'I  may  be 
able  to  gat  $2,000.'     'Well.'  I  says,   'If  yon 
can  get  $2,000)  and  waive  your  commission, 
we  will  attempt  It,  but  I  don't  think  we  can 
get  out  whole.' "    Mr.  Lee  Condlct  the  de- 
fendant's manager,  testified  that:    The  price 
the  defendant  asked  for  the  work  was   t>e- 
tween   $2,900   and   $3,000.     "Mr.    SUpe.    the 
agent  of  the  Pabst  Brewing  Company,  said 
he  wouldn't  pay  that  amoimt  and  I   said, 
'All  right;    we  won't  take  it  for  any  less.' " 
He  also  testified  that:    "Mr.  Flack  was  pres- 
ent at  that  Interview,  and  when  we  got  out- 
side I  told  him  that  we  might  make  a  slight 
concession  on  that  Job  If  we  could  get  It;   if 
we  could  get  it  for  $100  or  $200  less,   we 
would  rather  have  It  tlian  lose  It    The  plain- 
tiff was  to  see  these  parties  later  in  tlie  day, 
and  I  told  him  under  no  circumstances   to 
take  a  contract  for  less  than  $2,600.     That 
was  the  limit,  and  he  understood  It    He  said 
It  was  all  right    The  next  morning  my  fa- 
ther told  me  they  had  taken  the  Job  for  ^- 
000,  that  we  would  lose  money  on  It,  and  that 
be  (Flack)   had  disobeyed  my  instructions. 
The  plaintiff  was  present  at  this  interview, 
and  I  said  to  him:    'We  wlU  lose  money  on 
tbe  Job.    It  has  been  accepted,  and,  as  hon- 
orable business  men,  we  will  have  to  stasd 
by  our  acceptance  of  the  contract  for  $2,000. 
but  I  want  you  to  understand  now  and  bere 
that  you  will  have  to  wjaive  youi  commls- 
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Bion;'  and  be  said  be  would."  Tbe  plaintiff 
does  not  contradict  the  testimony  of  tbe  de- 
fendant on  tbis  subject.  When  asked  about 
ttie  Parker  House  contract,  tbe  plaintiff  tes- 
tified tbat  be  bad  never  disputed  tbat,  be- 
cause Mr.  Condlct  had  said  tbat  tbey  bad  not 
made  any  money  on  that.  As  I  understand 
his  admission,  his  claim  on  that  subject  was 
out  of  this  suit.  In  tbe  brief  of  plaintiff's 
counsel  it  is  admitted  that  tbe  plaintiff 
agreed  to  waive  tbe  commission  If  tbe  de- 
fendant lost  money  on  tbat  particular  Job. 
He  admits  tbat  tbe  claim  on  the  part  of  tbe 
defendant  was  tbat  he  did  not  make  any 
money,  and  that  be  lost  some.  On  tbe  cross- 
eKamination  of  Lee  Condlct  he  is  asked  by 
counsel  for  plaintiff  the  question  whether  tbe 
defendant  kept  books,  and  whether  tbe  books 
showed  what  tbe  defendant  lost  on  that  Job, 
and  his  answer  was,  "Yea,  sir."  Then  the 
question  was  asked  of  bim,  "What  did  you 
lose  on  it?"  That  was  objected  to,  and  ex- 
cluded by  tbe  conrt  on  the  ground  tbat  it  was 
not  material.  It  is  insisted  on  tbe  part  of 
plaintiff's  counsel  that  the  Jury  Inferred  from 
tbe  nonproductlon  of  tbe  books  tbat  tbey 
would  not  show  any  loss  on  tbat  Job,  and  con- 
clnded  that  a  loss  had  not  been  proved.  Tbe 
court  having  considered  tbe  amount  of  loss 
unimportant,  tbe  nonproductlon  of  the  de- 
fendant's books  was  comparatively  not  of 
much  Importance  in  the  case.  It  will  also  be 
observed  tbat  the  testimony  is  that  tbe 
agreement  of  the  plaintiff  to  waive  his  com- 
mission was  made  on  the  condition  tbat  tbe 
price  of  ^2,000  would  be  accepted.  I  think 
that  is  tbe  clear  weight  of  tbe  testimony  on 
that  subject  The  plaintiff  testlfled  that  the 
next  morning  after  the  price  of  $2,000  was 
accepted,  "Mr.  Lee  Condlct  was  rather  angry 
that  his  father  had  accepted  $2,000,  and  then 
he  said  I  would  have  to  waive  my  commis- 
sion if  tbey  lost  money  on  that  Job,  rather 
forcing  me  to  accept  tbe  waiver.  Ques.  He 
forced  you  to  accept  tbe  waiver?  Ans.  He 
said  I  would  have  to  do  it  I  assented 
What  else  could  I  do?"  Tbe  proof  of  waiver 
is  decisive,  and  the  clear  weight  of  tbe  evi- 
dence is  that  It  was  unqualltled  and  without 
condition.  In  that  view  of  the  case,  tbe  pro- 
duction of  the  books  to  show  tbe  amount  of 
loss  was  wholly  unnecessary. 

Tbe  next  consideration  is  tbe  Butler  con- 
tract The  price  asked  by  the  defendant  for 
that  machine  was  $13,000.  Lee  Condlct  testi- 
fied that  an  offer  was  made  by  Butler  "that 
if  we  would  take  that  for  $12,008,  we  could 
go  on  with  tbe  work."  He  testlfled  tbat  tbe 
negotiation  with  Butler  was  by  telephone, 
and  that  the  plaintiff  was  present  The  wit- 
ness testiUed  that  he  said  to  tbe  plaintiff. 
"If  we  accept  that  price,  your  commission 
must  be  waived,"  and  that  the  plaintiff 
agreed  to  It  Tbe  plaintiff  admits  that  he 
was  present  at  that  negotiation,  and  tbat  be 
was  asked  by  tbe  defendant  to  waive 
bis  commission.  "Ques.  For  what  reason? 
Ans.  That  I  bad  better  leave  it  to  him  to 


take  care  ot  me.  I  stated  that  was  the  sec- 
ond time  that  that  thing  had  been  done,  and 
tbe  only  condition  I  would  agree  to  was  that 
In  case  tbey  lost  any  money  on  tbe  Job,  I 
would  waive  my  commission."  Witb  regard 
to  this  contract  there  was  admittedly  a 
waiver.  Tbe  only  question  Is  whether  tbat 
waiver  depended  upon  the  condition  tbat  tbe 
defendant  lost  on  tbe  contract  There  was 
no  proof  of  a  loss  on  this  contract  but  as 
has  already  been  said,  tbe  clear  weight  of 
the  evidence  is  that  the  waiver  was  uncondi- 
tional in  both  instances.  In  addition  to  tbe 
other  evidence  on  this  subject  the  letters 
written  by  tbe  plaintiff  are  of  considerable 
importance.  He  left  tbe  employment  of  tbe 
defendant  on  the  1st  of  November,  1899. 
December  27,  1899,  he  wrote  a  letter  to  the 
defendant  in  which  he  demanded  commis- 
sions upon  tbe  West  Point  contract  This 
letter  was  sent  but  is  unsigned.  It  was  fol- 
lowed by  another  letter,  dated  January  9, 
1900,  demanding  commissions  on  the  West 
Point  transaction.  Tbat  letter  Is  signed  by 
tbe  plaintiff.  The  last  letter  was  sent  two 
months  after  be  bad  left  tbe  employment  ot 
tbe  defendant  and  contained  no  claim  for 
commissions  on  tbe  Parker  House  contract 
or  on  tbe  Butler  contract,  and  no  claim  what- 
ever for  commissions  on  these  contracts  were 
jmade  by  the  plaintiff  until  this  suit  was  com- 
menced. Nor  was  there  in  either  of  these 
cases  any  want  of  consideration  to  support 
tbe  waiver.  Tbe  evidence  is  that  in  tbe 
negotiation  for  the  Parker  House  contract 
tbe  plaintiff  disobeyed  instructions  not  to  ac- 
cept a  contract  for  less  than  $2,000.  The 
evidence  with  regard  to  the  Butler  contract 
Is  that  tbe  waiver  of  commissions  by  tbe 
plaintiff  was  part  of  the  agreement  by  which 
the  contract  should  be  accepted  at  tbat  price. 
The  verdict  of  tbe  Jury  awarding  commissions 
on  these  two  contracts,  we  think,  Is  against 
the  weight  of  tbe  evidence,  and  a  new  trial 
should  be  granted. 

The  remaining  claim  on  tbe  part  of  tbe 
plaintiff  relates  to  tbe  West  Pohit  contract 
Mr.  J.ee  Gbndict  testifies  that  the  first  news 
they  bad  that  such  an  apparatus  was  want- 
ed by  tbe  government  at  West  Point  was 
given  to  him  by  a  man  by  the  name  of 
Tbeberath.  "He  asked  me  if  I  knew  tbat 
tbe  government  was  advertising  for  an  ice- 
refrigerator  plant  I  told  hlm.no.  I  says 
to  him,  'Can  you  get  me  a  copy  of  tbe  ad- 
vertisement?'"  He  testifies  that  he  got  a 
copy  of  the  advertisement  and  set  to  work 
at  once  to  put  in  a  bid;  tbat  bis  father  went 
to  West  Point  to  get  the  original  informa- 
tion for  their  first  bid,  and  after  tbat  tbey 
made  a  bid.  "The  bids  were  (^ened  on  tbe 
lltb  of  May.  I  took  up  that  bid  myself. 
The  bids  were  publicly  opened  at  noon. 
They  were  all  thrown  out  and  there  was  a 
readvertisement,  whereupon  it  became  nec- 
essary to  get  further  data."  MaJ.  Hall,  the 
treasurer  of  the  United  States  Military  Acad- 
emy, visited  the  defendant's  ^1a;i 
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York  aty.  "Major. Hall  said  that  he  was 
surprised  at  the  exhibition  we  had  made. 
.It  Impressed  him  very  much.  In  his  mind. 
It  was  a  machine  they  wanted,  and  he  said 
that  he'd  do  all  he  could  to  have  the  thing 
readrertised,  and  see  if  he  couldn't  get  the 
machine  specified."  Mr.  Oondlct  then  testi- 
fies that  the  plaintiff  was  sent  up  to  West 
Point  to  take  measurements  and  get  details, 
and  moJte  up  speclflcations  and  drawings 
that  were  necessary  to  go  in  with  the  bid. 
The  bid  was  subsequently  put  in  and  was 
accepted.  He  further  testified  that  Mr. 
Flack  had  no  connection  with  the  West  Point 
matter,  except  after  the  first  bids  were 
thrown  out,  except  in  going  up  to  West  Point 
to  get  information.  In  answer  to  the  plain- 
tiff's letter  of  January  9th  asking  commis- 
sions on  the  West  Point  contract,  the  de- 
fendant, under  date  of  JanTiary  11,  1900, 
wrote:  "As  to  the  matter  of  commissions 
asked  for  on  the  West  Point  plant,  we  fall 
to  anderstand  on  what  ground  you  make 
snch  claim,  unless  you  hare  forgotten  the 
(acts  in  the  case.  We  see  no  reason  why 
such  a  claim  Is  made  at  this  late  date." 
The  plaintiff.  In  his  testimony,  admits  that 
Mr.  Lee  Condlct  ascertained  that  the  con- 
tract was  to  be  let,  and  went  to  West  Point 
and  put  in  a  bid,  and  that  he  had  nothing 
to  do  with  that;  that  he  had  nothing  to  do, 
with  the  new  bids  that  were  Invited,  when 
the  subject  was  reduced  within  the  limit  of 
the  appropriation.  He  admits  the  negotia- 
tion of  Lee  Condlct  with  MaJ.  Hall.  He  says 
that  Mr.  Lee  Oondict  went  over  to  see  MaJ. 
Hall  in  New  Tork,  and  took  him  (the  plain- 
tiff) with  him,  and  that  that  was  his  first 
connection  with  this  thing  at  all;  that  a 
meeting  was  then  arranged  in  New  Tork 
between  Mr.  Lee  Condlct  and  MaJ.  Hall,  at 
which  he  (the  plaintiff)  was  present,  and  that 
the  result  was  that  the  new  bids  were  of- 
fered in  such  a  way  that  the  refrigerator 
plant  of  Steele  &  Condlct  could  receive  fa- 
vorable consideration.  The  plaintiff  says 
that  after  that  he  was  sent  to  West  Point 
to  talk  up  this  matter  of  the  refrigerator, 
and  It  was  at  his  Instance  that  a  change 
of  boiler  was  proposed,  through  the  installa- 
tion of  the  refrigerating  plant;  that  after  be 
was  sent  to  West  Point  by  Mr.  Lee  Oondict 
the  matter  was  turned  over  to  him,  with  in- 
structions to  go  to  West  Point  to  finish  the 
thing  up;  and  that  he  was  sent  there  to 
follow  up  the  matter.  The  plaintiff's  claim 
for  commission  on  this  transaction  is  based 
npon  the  assumption  that  he  was  to  have  a 
commission  on  any  Job  he  might  be  at  all 
instrumental  in  securing.  He  makes  no 
claim  that  he  negotiated  or  procured  this 
contract,  in  the  sense  of  contracts  such  as 
are  usual  upon  the  employment  of  an  agent 
to  procure  contracts  or  make  sales  to  be 
eomp«isated  for  by  a  commission.  Inas- 
much as  the  plaintiff  was  employed  in  the 
defendant's  establishment  at  a  salary  of 
1100  a  month,  his  employment,  which  was 


compensated  for  by  that  salary,  necessarily 
brought  him  In  connection  with  tbe  bnatneaa 
of  the  defendant  It  is  quite  unreasomLble 
that,  with  such  an  employment,  he  should 
also  be  entitled  to  his  3  per  cent  commis- 
sion on  all  Jobs  which  he  should  be  instm- 
mental  in  securing,  in  the  sense  of  his  con- 
necticm  with  this  West  Point  transaction. 
Besides  that  a  contract  In  writing  was  pre- 
pared by  Sir.  Lee  Oondict  which  was  not 
signed,  but  nevertheless  is  entitled,  under 
the  circumstances,  to  a  considerable  weight 
In  this  case.  That  contract  contains  these 
provisions:  "The  said  party  of  the  second 
part  agrees  to  devote  his  entire  time  and 
service  to  the  best  of  his  ability,  for  -which 
he  Is  to  be  paid  by  the  party  of  the  first  part 
a  salary  at  the  rate  of  $100  per  month,  pay- 
able monthly,  as  may  be  convenient,  and  in 
addition  a  commission  of  three  per  centnm 
on  gross  amount  of  sales  actually  made  dur- 
ing the  time  of  this  contract  Sales  to  be 
directly  secured  by  him.  Oommissions  pay- 
able when  payments  are  made  on  contract 
secured."  The  contract  also  contains  this 
clause:  "The  party  of  the  second  part  is  to 
render  *  •  •  an  itemized  statement  of 
bis  traveling  expenses,  which,  if  approved. 
Is  to  be  paid  by  the  party  of  the  first  part." 
This  contract  was  prepared  by  Mr.  Condlct. 
and  was  given  to  the  plaintiff.  The  plaintiff 
testified  that  the  agreement  between  him 
and  the  defendant  was  put  in  writing:  that 
Mr.  Lee  Oondict  put  down  on  paper  tbe  ow- 
ditions  on  which  he  was  employed,  and  he 
handed  that  paper  to  the  plaintiff;  that  he 
(the  plaintiff)  took  it  away;  that  he  did  not 
sign  it  nor  return  it  to  Mr.  Condict;  and  that 
he  didn't  say  anything  more  to  Mr.  Condlct 
about  it.  "Qnes.  Did  that  paper  disclose  tbe 
arrangement  you  have  testified  to  between 
you  and  Mr.  Oondict?  Ans.  As  I  understand 
It,  pretty  closely."  The  witness  then  produ- 
ced the  paper.  "Ques.  I  want  to  know 
whether  that  paper  represents  what  Mr.  Con- 
dict told  to  you  as  the  conditions  of  your 
employment?  Ans.  Tes,  sir;  that's  about  as 
I  understand  It.  Ques.  What  is  it  yon  object 
to  In  it?  Ans.  Well,  for  Instance,  there's 
one  clause  in  that  thing  that  states  that 
payments  shall  be  made  at  their  convmience. 
That  was  one  of  the  main  reasons  I  did 
not  sign  It.  Ques.  Aside  from  that,  docs 
that  represent  the  agreement  as  yon  under- 
stand it?  Ans.  Yes.  sir.  Ques.  Then  I  un- 
derstand you  to  say,  Mr.  Flack,  that  your 
construction  of  this  part  of  the  agreement 
'Sales  to  be  directly  secured  by  him  on  which 
commissions  are  to  be  paid,'  meant  any  sale 
with  which  you  had  any  connection  as  to 
bringing  to  a  conclusion?  Ans.  Yes,  sir. 
Ques.  That's  your  construction  of  the  words 
'sales  directly  secured  by'  you?  Ans.  Yes. 
sir."  The  testimony  of  the  plaintiff  discloses 
the  fact  that  this  paper,  though  not  signed, 
in  fact  correctly  expressed  the  agreement 
between  him  and  the  defendant.  The  agree- 
ment on  Its  face  is  dear^and  distinct  and 
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the  plaintiff  cannot,  as  a  witness,  construe 
those  words  to  conserve  hla  own  Ideas.  Bt- 
ery  agreement,  to  be  binding,  mnst  be  the 
result  ct  the'  concurrence  of  the  minds  of 
both  contracting  parties.  Under  the  plain- 
tiff's testimony  with  respect  to  this  paper, 
the  parties  had  agreed  that  commissions  were 
to  be  paid,  not  on  all  contracts  with  which 
the  plaintiff  in  the  course  of  his  employment 
bad  connection,  but  upon  sales  directly  secur- 
ed by  the  plaintiff.  The  West  Point  con- 
tract was  not  of  such  a  character.  We  think, 
on  this  part  of  the  case,  also,  the  verdict 
of  the  Jury  was  contrary  to  the  evidence. 
The  rule  to  show  cause  should  be  made  abso- 
lute. 


HEALET    et    aL    t.   F.    BALIiANXINB    & 

SONS. 
(Supreme  Court  of  New  Jersey.    June  10,  1001.) 

ANIMALS  —  HORSB  —  KICKING  —  INJURIES  ON 
SIDEWALK— VICIOUS  PROPENSITY  —  KNOWL,- 
BDOB  OF  OWNER  —  PROOF  —  INSTRUCTIONS- 
SPECIAL  DAMAGES  —  ALLEGATIONS  —  SUFFI- 
CIENCY—MARRIED WOMEN— LOSS  OF  BUSI- 
NESS—EVIDENCE— COMPETENCY. 

1.  WheM  plaintiff,  walldng  along  a  sidewalk, 
while  attempting  to  get  out  of  the  way,  by 
going  further  towards  an  outer  railing,  was 
kicked  by  a  horse  of  defendant,  which  a  servant 
was  leadinE  on  the  sidewalk,  it  was  proper. 
to  instr»ct  that  it  was  not  necessary,  in  order 
to  recover,  to  show  that  defendant  liuew  that 
the  honw  was  a  kicker,  since  his  use-  of  the  walk 
was  WRAgfnl. 

2.  Where,  in  an  action  by  husband  and  wife 
for  injuries  to  the  wife,  the  complaint  alleged 
that  the  wife  received  injuries  by  reason  of 
which  she  was  prevented,  and  in  the  future 
would  be  prevented,  from  transacting  her  neces- 
sary hnsintsB,  there  was  a  sufficient  allega- 
tion of  special  damage  to  justify  the  admission 
of  evidence  with  respect  to  the  loss  of  her  busi- 


3.  la  an  action  for  injuries  to  the  wife,  evi- 
dence as  to  the  value  to  her  of  her  separate 
business,  and  that  she  was  obliged  to  give  it  up, 
was  competent. 

Error  to  circuit  court,  Essex  county. 

Suit  for  injuries  by  Mary  Healey  and 
John  Healey  against  P.  Ballantine  &  Sons. 
From  a  judgment  In  favor  of  plaintiffs,  de- 
fendant brings  error.    Affirmed. 

Argued  February  term,  1901,  before  DE- 
PUB,  C.  J.,  and  DIXON,  COLLINS,  and 
HENDUICKSON,  JJ. 

C.  Lincoln  Dewltt  and  Grant  O.  Fox,  for 
plaintiff  in  error.  Benjamin  M.  Weinberg 
and  Samuel  Kallscb,  for  defendants  in  er- 
tat. 

DEPUE,  0.  J.  This  was  a  suit  by  hus- 
band and  wife  to  recover  damages  for  an 
Injnry  done  to  the  wife.  Mary  Healey,  the 
wife,  on  October  14,  1898,  was  walking 
alone  the  sidewalk  on  Christie  street,  a 
public  street  in  the  city  of  Newark.  While 
she  was  In  the  lawfnl  use  of  the  street,  the 
horse  of  the  defendant  was  being  led  along 
the  sidewalk  by  a  halter,  by  a  servant  of 
the  defendant    The   borse   bad   no   other 


harness.  The  plaintiff  testUed  thst  ske 
came  from  Ferry  street  into  Christie  street, 
and  walked  along  the  sidewalk  oo  Cbristie 
street;  that  on  the  outer  edge  of  the  side- 
walk, and  running  parallel  with  Christie 
street,  is  a  wooden  ralUng,  separating  tte 
sidewalk  from  the  street;  that  while  She 
was  walking  along  the  sidewalk  she  saw  • 
man  leading  a  horse  by  a  hslter  coming  to- 
wards her  on  the  sidewalk;  that,  as  the 
man  and  horse  approached  her,  she  at- 
tempted to  get  out  of  the  way  of  the  horse, 
by  going  a  little  farther  out  towards  the 
railing,  when  the  borse  kicked  her.  For  tte- 
personal  Injuries  she  sustained  this  suit  was 
brought,  and  resulted  in  a  verdict  In  favor 
of  the  plaintiffs  for  personal  Injuries  to  tbe 
wife  and  for  the  damages  sustained  by  tte 
husband.  There  Is  no  controversy  as  'to 
tbe  manner  in  which  the  accident  happened. 

The  plaintiffs  neither  alleged  in  tbe  dee- 
laration  nor  proved  at  the  trial  any  mis- 
chievous propensity  on  the  part  of  tbe  de- 
fendant's horse.  Tbe  contention  on  Oie 
part  of  the  defense  was  that,  in  order  to 
allow  the  plaintiffs  to  recover  damages  for 
tbe  personal  injuries,  a  vicious  or  mischiev- 
ous propensity  on  the  part  of  the  animal' 
must  be  shown,  and  the  scienter  estab- 
lished. This  question  was  raised  first  on 
motion  to  nonsuit,  which  was  denied,  and' 
exception  taken.  The  learned  Judge  In  bte- 
charge  to  the  Jury  dealt  with  this  subjeot 
as  follows:  "It  is  said  by  the  defendant 
that  the  plaintiffs  ought  to  prove  to  yov 
that  the  defendant  knew  that  the  horse  ha4 
this  vicious  propensity, — In  common  la»- 
guage,  that  the  defendant  knew  that  the 
horse  was  a  kicker.  I  charge  you  that  that 
is  not  the  law,  and  that  It  Is  not  necessary, 
in  order  for  tbe  plaintiffs  to  recover,  for 
them  to  show  that  the  defendant  corpora>' 
tion  knew  of  this  bad  propensity,  If  It  was 
a  bad  propensity,  of  the  horse.  You  have- 
tbe  right  to  consider,  as  a  matter  of  com- 
mon observation,  that  horses  will  kick,  and 
that  even  a  kind  and  gentle  horse  will  oa 
occasion  kick.  Now,  having  that  in  view, 
and  remembering  tbe  situation  of  Christte- 
street  as  far  as  yon  have  It  from  the  evi- 
dence, did  the  stableman  act  negligently 
and  carelessly  in  leading  the  horse  along 
the  sidewalk  so  near  to  the  plaintiff  Mary 
Healey  that  the  horse  could  reach  her  with 
his  hoofs?"  To  this  instruction  exception 
was  also  taken,  and  errors  have  been  as- 
signed accordingly. 

To  sustain  tbe  contention  of  the  defend- 
ant's counsel,  reliance  Is  placed  on  Cox  v. 
Burbldge,  13  C.  B.  (N.  S.)  430.  In  that  case 
It  appeared  that  the  defendant's  horse,  be- 
ing on  a  highway  unattended,  kicked  the 
plaintiff,  a  child,  who  was  playing  there. 
There  was  no  evidence  to  show  how  the 
horse  came  on  the  spot,  or  what  Induced 
him  to  kick  the  child,  or  that  be  was  ae- 
cnstomed  to  kick.  It  was  hdd  that  these 
was  no  evidence  from  which  a  Juit  wooM 
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•be  Jnatified  In  Inferring  tbat  the  defendant 
bad  been  guilty  of  actionable  negligence. 
The  familiar  doctrine  of  the  common  law 
■■  that  the  owner  of  a  domestic  animal  Is 
■not  responsible  for  injury  done  by  It,  un- 
less he  has  knowledge  of  the  propensity  or 
vice  which  induces  the  animal  to  do  the  In- 
Joiy.  The  court,  in  disposing  of  the  case, 
dwelt  mainly  on  the  fact  that  there  was  no 
■CFidence  of  an  actionable  wrong  on  the  part 
«f  the  owner  of  the  .animal.  Erie,  C.  J., 
■■id:  "To  entitle  the  plaintiff  to  maintain 
tbe  action.  It  te  necessary  to  show  a  breach 
-of  some  legal  duty  due  from  the  defendant 
to  the  plaintiff,  and  it  Is  enough  to  say  tbat 
tbere  is  no  evidence  to  support  the  affirma- 
tive of  the  Issue  that  there  was  negligence 
on  the  part  of  the  defendant  for  which  an 
action  would  lie  by  'the  plaintiff.  The  sim- 
ple fact  found  Is  that  the  horse  was  on  the 
bighway.  He  may  have  been  there  without 
any  negligence  of  the  owner.  He  may  have 
been  put  there  by  a  dtranger,  or  might  have 
escaped  'from  some  Inclosed  place  without 
the  owner's  knowledge.  To  entitle  the 
plaintiff  to  .recover,  there  must  be  some  af- 
flnnative  proof  of  negligence  in  the  defend- 
ant In  respect  of  a  duty  owing  to  the  plain- 
tlfl."  In  a  later  case  (Lee  v.  Rellly,  18  C. 
A.  {N.  &]  721),  through  a  defect  of  fences, 
'Which  it  was  the  duty  of  the  defendant  to 
repair,  his  mare  strayed  in  the  nighttime 
from  his  close  into  an  adjoining  field,  and 
■o  into  the  field  of  the  plaintiff,  In  which 
was  a  horse.  From  some  unexplained 
-c^ose  the  animals  quarreled,  and  the  re- 
sult was  that  the  plaintiff's  horse  received 
a  kick  from  the  defendant's  mare  which 
bnAe  bis  leg,  and  he  was  necessarily  killed. 
It  was  held  that  the  defendant  was  respon- 
sible for  his  mare's  trespass,  and  that  the 
damage  was  not  too  remote.  In  that  case 
tiiere  was  no  proof  of  a  vicious  propensity 
.«n  the  part  of  tbe  horse,  nor  that  the  de- 
fendant's animal  was  vicious,  and  tbat  the 
defendant  knew  It,  but  the  liability  of  the 
defendant  was  put  upon  the  ground  that  the 
animal  was  trespassing  on  the  plaintiff's 
doee,  and  that  the  foundation  of  the  cause 
was  negligence  on  the  part  of  the  defendant 
la  neglecting  properly  to  keep  up  his  fences, 
bj  means  of  which  bis  mare  strayed  from 
bis  dose  and  injured  the  horse.  Erie,  C.  J., 
■at  in  both  of  these  cases,  and  took  part  in 
the  decision  of  each.  In  Bills  v.  Iron  Co., 
I4.  it.  10  C.  P.  10,  the  defendant's  horse  In- 
Jnred  the  plaintiff's  mare  by  biting  and 
kicking  her  through  the  fence  separating 
the  plaintiff's  land  from  the  defendant's. 
It  was  held  that  the  defendant  was  liable 
la  damages,  apart  from  any  question  of 
n^llgence  on  its  part  The  ground  of  that 
decision  is  clearly  stated  In  the  opinion  of 
Keating,  J.,  to  be  this:  "The  horse,  it  is 
Ceand,  kicked  and  bit  the  mare  through  the 
-feoce.  I  take  it  that  the  meaning  of  that 
■Bost  be  that  the  horse's  mouth  and  feet 
.protruded  tlirough  the  fence  ovw  the  plain- 


tiff's land,  and  that  would,  in  my  opinion, 
amount  in  law  to  a  trespass."  In  Ham- 
mack  V.  White.  11  C.  B.  (N.  8.)  588,  the  de- 
fendant was  riding  a  horse  which  be  bad 
recently  bought,  and  took  him  out  to  try 
hluL  From  some  unexplained  cause,  the 
horse  became  restive,  and,  notwithstanding 
the  defendant's  well-directed  efforts  to  con- 
trol him,  ran  upon  the  pavement  and  killed 
a  man.  It  was  held  that  these  facts  dis- 
closed no  evidence  of  negligence  which  tbe 
judge  was  warranted  in  submitting  to  tbe 
jury.  But  the  court  expressly  rested  tbat 
result  on  the  fact  that  the  defendant  had 
used  his  utmost  efforts  to  prevent  the  ani- 
mal from  getting  on  the  pavement  Wil- 
liams, J.,  In  delivering  judgment  said:  "It 
is  said  tbat  prima  facie  the  defendant  was 
guilty  of  negligence  because  he  was  wrong- 
fully on  the  foot  pavement;  but  the  fact  of 
his  being  on  the  foot  pavement  is  nothing, 
unless  he  was  there  voluntarily;  and,  to  say 
the  least  It  is  quite  as  consistent  with  the 
facts  proved  that  he  was  there  involuntarily 
as  that  he  was  there  by  his  own  misman- 
agement" WiUes,  J.,  said:  "Tbe  circum- 
stance which  very  much  weighed  with  me 
was  that  here  was  a  man  riding  on  the  foot 
pavement  and  therefore  prima  fade  in  the 
wrong.  But  then  it  must  be  remembered 
that  the  witness  who  proved  tbat  fact 
proved  that  he  was  there  against  his  wni, 
that  the  horse  showed  some  symptoms  of 
running  away,  and  that  the  defendant  was 
doing  his  best  to  hold  him  in,  and  in  fact 
doing  all  he  reasonably  could  to  prevent 
tbe  accident  He  was  there  by  the  will  of 
a  horse  which  was  running  away  with  him, 
and  resisting  his  efforts  to  restrain  him." 
Keating,  J.,  said:  "If  the  evidence  had 
shown  that  this  horse  was  a  quiet  and 
manageable  horse,  and  that  tbe  deceased, 
at  the  time  be  met  with  the  injury  which 
resulted  in  bis  death,  was  walking  on  tbe 
foot  pavement,  I  must  own  I  should  have 
thought  that  there  was  prima  facie  enough 
to  call  upon  the  defendant  to  show  that  he 
had  used  due  care  and  skill,  because  then 
It  would  have  been  more  consistent  to  as- 
sume tbat  the  accident  arose  from  his  want 
of  care  and  skill.  But  here  the  evidence 
gets  rid  of  that  difficulty."  Mr.  Bevln,  com- 
menting on  these  cases,  used  this  language: 
"Although,  when  a  horse  is  in  a  place  where 
it  has  a  right  to  be,  any  disposition  to  kick 
that  it  may  suddenly  manifest  does  not  im- 
port a  liability  on  its  owner,  when  the  horse 
Is  where  it  should  not  be,  and  kicks,  the 
kicking  is  not  so  far  remote  from  what  is 
to  be  expected  from  the  natural  disposition 
of  horses  that  tbe  injury  cannot  be  said  to 
follow  in  the  natural  and  obvious  sequence 
from  the  original  wrongful  act  which  al- 
lowed the  horse  to  get  where  an  opportunity 
of  doing  Injury  is  givoL**  1  Bevln,  tieg.  p. 
97.  The  same  principle  is  laid  down  in  the 
American  and  English  Encyclopedia  of  Law 
in  these  words:    "If  domestic  animals  are 
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rightfully  In  th«  place  where  they  do  the 
Injury  complained  of,  the  owner  will  not  be 
liable,  unless  be  bad  knowledge  of  the 
TiGloua  propensity  of  such  animals,  and,  In 
an  action  for  such  injuries,  knowledge  on 
the  part  of  the  owner  must  be  alleged  and 
proved."  2  Am.  &  Eng.  Bnc.  Law,  364.  In 
Dickson  y.  McCoy,  39  N.  T.  400,  which  was 
an  action  for  an  Injury  to  the  plaintiff  by 
tbe  borse  of  the  defendant,  the  plaintiff,  a 
child  of  10  years,  was  passing  tbe  stable  of 
the  defendant,  upon  the  sidewalk  of  a  pop- 
ulous street  in  the  city  of  Troy,  when  the 
defendant's  borse  came  out  of  tbe  stable, 
going  loose  and  unattended,  and  In  passing 
kicked  tbe  plaintiff  in  the  fac&  The  de- 
fendant moved  for  a  nonsuit,  on  the  ground 
that  there  was  no  proof  that  tbe  borse  was 
▼IclouB,  wblcb  was  refused.  He  also  re- 
quested the  court  tq  charge  that  there  was 
no  proof  that  the  horse  was  possessed  of 
any  vicious  propensity  or  mischievous  habit 
which  required  tbe  defendant  to  exercise 
special  care  over  him,  which  the  court  de- 
clined to  charge.  The  court  did  charge  that 
"it  was  for  tbe  Jury  to  find  under  the  evi- 
dence whether  the  defendant  was  or  was 
not  guilty  of  negligence  in  permitting  tbe 
animal  which  did  the  Injury  complained  of 
to  run  at  large,  as  detailed  by  tbe  witnesses 
on  tbe  part  of  the  plaintiff."  The  plaintiff 
bad  a  verdict  and  Judgment,  which  were 
sustained  In  tbe  court  of  appeals.  Tbe 
opinion  of  tbe  court  In  that  case  was  deliv- 
ered by  Dwlght,  J.  In  the  course  of  bis 
opinion  be  uses  this  language:  "I  agree 
with  tbe  counsel  for  tbe  defendant  that 
tbere  Is  no  proof  In  tbe  case  to  sustain  the 
allegation  in  the  complaint  that  this  borse 
was  vicious  and  accustomed  to  attack  and 
Injure  mankind.  Tbe  fact  that  a  horse  is 
young  and  playful,  that  he  kicks  in  the 
air,  and  runs  and  gambols  whoi  loose  in 
tbe  streets,  is  no  proof  of  a  malicious  or 
vicious  disposition.  But  I  r^ard  the  alle- 
gation as  unnecessary,  and  the  absence  of 
proof  on  the  point  as  not  affecting  the 
right  to  recover.  The  finding  of  tbe  Jury, 
nnder  the  charge  of  the  court,  was  clearly 
to  tbe  effect  that  tbe  defendant  was  guilty 
of  negligence  in  suffering  bis  horse  to  go  at 
large  upon  the  sidewalk,  as  shown  In  the 
case;  And  there  was  a  sufficient  allegation 
to  that  effect  In  the  complaint  It  Is  not 
necessary  that  a  horse  should  be  vicious  to 
make  the  owner  responsible  for  injury  done 
by  bim  through  the  owner's  negligence. 
The  vice  of  tbe  animal  is  an  essential  fact 
only  when,  but  for  It,  the  conduct  of  the 
owner  would  be  free  from  fault.  If  tbe 
most  gentle  horse  be  driven  so  negligently 
as  to  do  Injury  to  persons  or  property,  the 
owner  or  driver  will  be  responsible.  Oer- 
talnly  not  less  so  If  tbe  borse  be  n^ligently 
tamed  loose  in  the  street  without  restraint 
or  control.  The  motion  for  a  nonsuit  was 
properly  denied.  The  only  question  In  the 
case  was  that  propounded  by  the  court  to 
WA.-33 


the  Jury,  'Was  tbe  defendant  guilty  of  neg- 
ligence in  permitting  the  horse  to  go  at 
large  In  the  street?'  "  The  fact  that  a  horse 
wai9  In  tbe  street  unattended  shows  negli- 
gence, and  tbe  burden  la  on  the  person  In 
charge  of  the  horse  to  show  that  be  used 
all  proper  means  to  prevent  It  from  escajh 
Ing,  and  that  be  was  without  fault.  Doher- 
ty  V.  Sweetser,  82  Hun,  556,  31  N.  Y.  Suw». 
648.  If  the  owner  of  a  horse  suffers  It  to 
go  at  large  In  the  streets  of  a  populous 
city,  he  Is  answerable  for  a  personal  Injury 
done  by  It  to  an  individual,  without  proof 
tbat  tbe  owner  knew  that  the  borse  was 
vicious.  Goodman  v.  Gay,  16  Pa.  188.  See, 
also,  Fallon  v.  O'Brien,  12  B.  I.  518,  84  Am. 
Bep.  718.  In  Barnes  v.  Chapbi,  4  Allen, 
444,  81  Am.  Dec.  710,  which  was  an  action 
of  tort  for  tbe  value  of  a  colt  kicked  and 
killed  by  the' defendant's  mare.  It  appeared 
that  the  plaintiff  was  leading  his  mare  In 
the  highway  by  a  bridle,  and  her  sucking 
colt  three  weeks  old  was  near  her  unfas- 
tened, and  the  defendant's  mare,  which  bad 
been  turned  loose  in  the  highway,  ran  up 
and  chased  the  colt,  and  kicked  and  killed 
It.  There  was  no  evidence  tbat  the  de- 
fendant's mare  was  vicious,  and  tbere  was 
a  verdict  for  the  plaintiff,  and  that  verdict 
was  sustained  by  the  court.  Chapman,  0. 
J.,  stated  the  general  doctrine  of  the  com- 
mon law,  as  to  injuries  done  by  domestic 
animals,  that  tbe  owner  is  not  liable,  un- 
less he  has  been  in  some  fault;  but  tbe 
fault  of  the  defendant  which  gave  rise  to 
this  recovery  was  held  to  be  In  permitting 
bis  mare  to  go  at  large  upon  the  highway 
without  a  keeper.  In  Baldwin  v.  Ensign, 
49  Conn.  113,  44  Am.  Bep.  206,  which  was 
an  action  of  trespass  on  the  case  for  an  in- 
jury from  a  colt  belonging  to  the  defendant, 
the  facts  were  these:  The  defendant  let 
loose  a  mare  and  colt  belonging  to  bim  on 
tbe  public  highway,  not  keeping  any  watch 
or  guard  over  them.  The  plaintiff,  a  child 
about  three  ye^.rs  of  age,  was  near  his  fa- 
ther's house,  and  was  Injured  by  a  kick 
from  tbe  colt.  It  was  not  found  In  the  case 
that  the  colt  was  vicious,  or,  if  so,  that 
such  viclousness  was  known  to  the  defend- 
ant Judgment  for  th«  plaintiff  was  sus- 
tained, tbe  court  saying:  "It  remains  to 
inquire  whether  tbe  fact  that  tbe  accident 
happened  In  the  limits  of  the  highway 
would  change  tbe  result  Why  should  Itt 
The  plaintiff  had  a  lawful  right  to  be  theiv, 
as  much  so  as  to  be  on  his  own  land,  and 
the  colt  was  unlawfully  there.  It  Is  true 
he  was  not  trespasalng  on  a  private  Inclo- 
sure,  but  he  was  at  large  on  a  public  high- 
way, contrary  to  law,  and  as  such  was  a 
nuisance.  •  •  •  The  ground  of  liability 
for  injuries  of  this  kind  is  negligence,  and 
ordinarily  where  there  Is  no  negligence 
there  Is  no  liability.  •  •  •  If  the  ani- 
mal is  not  accustomed  to  do  mischief,  and 
Is  where  he  rightfully  belongs,  and  does  an 
injury,  there  Is  no  negligence  and  no  llabil- 
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Ity.  But  If  he  allowg  bltn  to  trespass  on 
others,  or  If  he  knofvlngly  suffers  him  to  be 
where  he  has  no  lawful  right  to  be,  that  Is 
negligence,  and,  if  the  natural  and  probable 
consequence  is  injury  to  others,  be  is  lia- 
ble. Id  this  case  the  plaintiff  was  injured 
without  fault  or  negligence  on  his  part 
The  injury  was  the  result  indirectly,  but 
not  too  remotely,  of  the  defendant's  negli- 
gence. If  the  defendant  was  not  liable  it 
is  an  anomalous  case."  Cox  ▼.  Burbidge, 
supra,  was  commented  upon  by  the  court 
in  its  opinion,  and  distinguished  from  the 
case  In  hand,  on  the  ground  that  In  tbe 
latter  case  It  appeared  that  the  mare  and 
colt  were  on  the  highway  through  tbe  faidt 
of  the  defendant.  In  an  action  to  recov«r 
for  personal  injuries  received  by  the  plain- 
tiff, a  boy  four  or  Ave  years  old,  from 
the  Uck  of  the  defendant's  horse,  it  was 
held  that  the  fact  that  the  horse  was  un- 
attended and  unharnessed  in  the  street  was 
evidence  of  negligence,  which  would  make 
the  owner  responsible  in  damages.  Mars- 
land  T.  Murray,  148  Mass.  Dl,  18  N.  E.  OSO, 
12  Am.  St.  Rep.  520.  Mr.  Wood,  comment- 
ing on  the  case  of  Cox  y.  Burbldge,  says: 
"The  doctrine  of  this  case  does  not  com- 
mend itself  to  the  courts  or  profession,  as 
being  consistent  with  reason  or  sound  pol- 
icy. The  horse  was  unlawfully  in  the  high- 
way. The  child  was  lawfully  there,  and 
there  seems  to  be  no  good  reason  why  tbe 
owner  or  Iceeper  of  the  horse  should  not  be 
responsible  for  the  injuries  inflicted  upon 
the  child  while  the  horse  was  so  unlaw- 
fully at  large."  Wood,  Nuls.  p.  190.  Judge 
Redfield,  in  discussing  the  case  of  Cox' t. 
Burbld;;e,  says  that  that  case  "has  created 
some  discussion  in  England,  and  provoked 
some  unfriendly  criticisms,  as  it  seems  to 
us  not  altogether  without  reason.  It  seems 
almost  incomprehensible  that  any  one 
should  require  proof  that  the  owner  of  a 
horse  was  made  aware  of  its  propensity 'to 
do  damage  when  running -at  large  In  ttie 
highway.  If  the  horse  was  wrcmgfnlly  In 
the  highway,  and  did  damage  in  conse- 
quence to  any  person  or  thing  rightfully 
there,  the  owner  or  keeper  should  be  re- 
sponsible, as  it  seems  to  us."  4  Am.  Law 
Reg.  (N.  8.)  pp.  140,  141.  It  may  safely  be 
asserted  that  the  decision  of  that  case  waa 
contrary  to  the  great  weight  of  authority  in 
this  country,  and  It  seems  to  ns  not  sus- 
tained on  principle  or  by  preceding  author- 
ity in  England.  The  case  of  Coz.  v.  Buf- 
bidge  is  so  clearly  distinguishable  from  this 
case  that,  if  recognized  as  authority,  it 
would  be  Inapplicable  in  this  instnnce.  In 
that  case  It  was  assumed  by  the  court,  and 
made  the  groundwork  of  decision,  that  there 
was  no  evidence  of  an  actionable  wrong 
on  the  part  of  the  owner  of  tbe  animal; 
that  it  may  have  been  in  the  street  without 
any  negligence  of  the  owner,  or  might  have 
been  put  there  by  a  stranger,  or  might  have 
escaped  from  some  inclosed  place  without 


Hie  owner's  knowledge.  In  the  present  case 
the  defendant's  heave  was  In  charge  of  a 
SMvant,  for  whose  acta  and  negligence  the 
defendant  Is  responsible.  The  trial  court 
charged  tite  Jury  that  the  defendant  "would 
have  a  right  to  cross  that  sidewalk  with  its 
horses,  going  in  and  out  of  the  stable,  to 
and  from  the  public  street  But  it  is  un- 
disputed in  this  case  that  the  horse  was  not 
crossing  the  sidewalk,  being  led  from  tbe 
roadway  into  the  stable,  but  was  being  led 
along  the  sidewalk;  and  it  is  uncontradicted 
that  at  the  time  this  occurrence  happoied 
tbe  honse  was  about  halfway  between  the 
opening  leading  from  the  street  to  the 
stable  and  the  comer  of  Ferry  and  Christie 
streets."  Tbe  conrt  also  instructed  the  Jury 
tbat  the  plaintiffB  could  only  recover  by  es- 
tablishing by  a  preponderance  of  the  testi- 
mony that  the  servant. of  the  defendant  was 
>ln  some  way  careless  and  negllgmt  at  the 
ttm& 

Riding  or  leading  a  horse  along  tbe  slde- 
"Walk  'iS'  a  nuisance.  For  such  an  tmlawfol 
use  of  the' sidewalk  an  Indictment  would  lie. 
It  was  assiuned  by  the  English  Judges  in 
their  opiniens  in  Hammack  v.  White,  supra, 
that  rldiag  and  drivlag  on  the  sidewalk  as  a 
'Toiantary  act  was  unlawful,  and  that  the  de- 
fendant' would  be  lialkle  in  damages  for  kill- 
lagia  man  la'wf'ully  using  the  sidewalk,  un- 
<less  he  showed  that  he  was  carried  on  the 
sidewalk  by  his  horse,  which  -was  restive  and 
unoontrollaUe.  The  cases  from  the  courts 
Of  our  sister  states  that  have  been  cited  are 
also  to  tbe  same  «ffect  Tbe  sitnation,  too. 
at' the  time  this  hijury  was  Inflicted,  Is  of 
consequence  in  this  case.  The  sidewalk 
'flloag  which  the  defendant's  servant  was 
leading  the  horse  -was  fenced  off  by  a  wooden 
railing  along  the  ourb,  >  separating  the  side- 
"walk  from  the  street  and  the  plaintiff  waa 
endeavoring  to :  get  out  of  the  way  of  tlie 
horse  by  gohnga  little  further  out  towards 
4he  railing  wlisn  th»  horse  kldced  her.  There 
'wssno'testlmoBy  offered  on  the  part  of  the 
■  def CiBse,-  and  it  may  fairly  be  assumed  from 
the  testimony  of  the  plaintiff  Mary  Healey 
that  if  tbe  person  leading  the  horse  had 
loohed'lie  might  have  seen  the  perilous  posi- 
tion in  'Which  she  was  placed  by  his  nnla'wfnl 
use  of  ttie' sidewalk.  We  think  the  Instmc- 
tion  of  thi  trial  court  on  this  subject  was 
correct 

Another  exception  was  taken  to  the  admis- 
sion of  evidence.  It  appeared  in  the  evidoice 
that  tbe  plaintiff,  a  married  woman,  was  car- 
rying on  business  for  herself.  She  testified 
that  she  sold  notions  of  all  kinds, — soaps, 
brushes,  combs,  needles,  -pins,  cotton,  lini- 
ments, and  'various  other  articles,— by  ped- 
dling them  from  house  to  house,  and  that  slie 
earned  In  that  way  a  dollar  a  day;  that  she 
had  been  doing  that  business  for  three  or 
four  years.  The  defendant's  counsel  moved 
to  strike  from  tbe  record  that  part  of  the  tei^- 
timony  of  the  witness  which  referred  to  tlie 
loss  of  her  business,  and  the  fact  that  sbe 
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mw  compelled  to  give  it  up,  on  the  ground 
that  that  is  special  damage,  and  1b  not  al- 
leged In  the  declaration.  The  allegation  con- 
tained In  the  declaration  is  that  "by  reason 
of  the  premises  she,  the  said  Mary  Healey. 
received  severe,  painful,  and  permanent  In- 
Jnrles  to  her  back,  hip,  and  spine,  and  other- 
wise severely  and  permanently  bruising  and 
Injarlng  her,  and  also  by  means  of  the  prem- 
ises the  said  plaintiff  Mary  Healey  became 
and  was  sick,  sore,  lame,  and  disordered,  and 
so  remained  and  contlnoed  for  a  long  space 
of  time,  to  wit,  from  thence  up  to  and  until 
the  present  time,  during  all  which  time  the 
said  plaintiff  Mary  Healey  suffered  and  un- 
derwent great  pain,  and  was  hindered  and 
prevented,  and  In  the  future  will  be  hindered 
and  prevented,  from  transacting  and  attend- 
ing to  her  necessary  and  lawful  affairs  bydier 
duiing  all  that  time  to  be  performed  and 
transacted,  to  wit,"  etc.  We  thhik  this  alle- 
gation In  the  declaration  Is  sufficient  to  ]n- 
tlfy  the  admission  of  evidence  with  respeet 
to  the  loss  of  her  business  and  the  fact  that 
she  was  compelled  to  give  It  up.  The  court 
held  ttuit  the  special  damage  was  sufficiently 
alleged  in  the  declaration,  and  refused  an 
order  to  strike  it  from  the  record.  To  this 
ruling  the  defendant  prayed  an  excepden. 
By  the  settled  law  of  this  state,  a  married 
woman  carrying  on  separate  business  is  en- 
titled to  have  her  own  earnings.  Section  4 
of  the  married  woman's  act  is  explicit  on  this 
subject.  It  enacts  "that  the  wages  and  earn- 
ings of  any  married  woman,  acquired  or  gain- 
ed by  her  after  the  passing  of  this  act.  In  any 
employment,  occupation  or  trade  in  which 
she  is  employed,  and  which  she  carries  on 
separately  from  her  husband,  and  all  invest- 
ments  of  sudt  wages,  earnings,  money  or 
property,  shall  be  her  sole  and  separate  prop- 
erty, as  though  she  were  a  single  woman." 
Gen.  St.  p.  2018.  A  personal  injury  which 
disquallfles  a  married  woman  from  carrying 
on  the  business  in  which  she  is  engaged  man- 
ifestly vests  in  her  the  right  to  recover  dam- 
ages -sustained  by  her  In  respect  to  her  sep- 
arate business.  The  impairment  of  her  ca- 
pacity to  perform  labor  may  be  considered  as 
an  element  of  the  damages,  since  the  hus- 
band's right  to  recover  for  loss  of  services 
does  not  preclude  her  right  to  recover  for  the 
loss  of  her  capacity  to  earn  for  herself.  The 
distinction  Is  between  the  effort  to  award  the 
wife  damages  for  the  loss  of  service  to  her 
husband  in  his  household  in  the  discharge  of 
her  domestic  duties  and  the  loss  of  ability 
to  make  earnings  outside  of  the  discharge 
of  household  duties  and  irrespective  of  the 
husband,  especially  where  the  married  wo- 
man Is  engaged  In  transacting  any  business 
on  her  own  account  Railway  00.  v.  Hum- 
ble (Oct  Term,  1900)  21  Sup.  Ct.  B26,  45  L. 
Ed.  — :  Pller  t.  Railroad  Co.,  49  N.  Y.  47,  10 
Am.  Rep.  327;  Brooks  v.  Schwerin,  64  N.  T. 
343;  Blaechinska  v.  Howard  Mission,  130  N. 
T.  497,  29  N.  H.  766,  16  L.  R.  A  215.  The 
testimony  on  the  part  of  the  wife  with  re- 


spect to  the  loss  of  her  business,  and  the 
fact  that  she  was  compelled  to  give  it  iq>, 
was  competent.  We  find  no  error  on  the 
record,  and  the  Judgment  should  be  affirmed. 


STATU  T.  HATFIBLD. 
(Supreme  Court  of  New  Jersey.    Jnne  10, 1901.) 

CRIMINAL  LAW— EMBEZZLEMENT— BILL  OF 
PARTICULARS. 
On  a  prosecution  for  embezzling  money, 
where  there  was  no  question  as  to  the  receipt 
of  the  moaey  by  defendant,  the  defense  being 
the  right  to  retain  the  same  under  a  contract  of 
agency,  it  was  not  error  to  refuse  a  motion  for 
a  bill  of  particulars  of  each  embezzlement. 

IBrror  to  court  of  quarter  sessions,  Passaic 
county. 

Junior  Hatfield  was  convicted  of  embezzle- 
ment, and  he  brings  error.     Affirmed. 

Argued  February  term,  1901,  before  DB- 
PUE.  O.  J.,  and  DIXON,  COLLINS,  and  HB3X- 
DKICKSON,  JJ. 

Allchael  Dunn,  for  plaintiff  in  error.  Eu- 
gene E^ley,  Prosecutor  of  the  Pleas,  for  the 
State. 

PER  CURIAM.  The  defendant  was  con- 
Tlcted  of  embezzlement  ui)on  two  indict- 
ments, tried  together,  ta  the  Passaic  sessions, 
and  brings  this  writ  of  error  upon  excep- 
tions taken  at  the  trial. 

The  embezzlement  charged  was  of  the  mon- 
eys of  the  Dime  Savings  &  Loan  Association 
of  New  Jersey,  a  corporation,  for  which  the 
defendant  was  acting  as  agent  The  indict- 
ments, although  legally  sufficient,  were  very 
general,  simply  charging  the  embezzlement  at 
dates  specified  of  particular  sums  of  money 
mentioned,  belonging  to  the  said  corporation. 
Tlie  defendant  after  denial  of  a  notion  to 
quash  the  Indictments,  moved  that  the  pros- 
ecutor of  the  pleas  be  ordered  to  furnish  a 
bHl  of  particulars  In  each  case.  Informing 
tlte  defendant  from  whom  tbe  moneys  alleged 
to  have  been  embezzled  were  received.  This 
motion  was  denied,  and  an  exception  was 
sealed.  Vnder  such  general  cbarges  it  would 
have  been  proper  to  grant  tlie  motion  for 
a  bill  of  particulars,  and,  as  section  136  of 
tbe  Revised  Criminal  Procedure  Act  (P.  L. 
1898,  p.  866)  permits  a  reversal  of  a  crim- 
inal conviction  for  the  denial  by  the  court  of 
a  matter  of  discretion,  where  it  appears  from 
the  entire  record  of  the  proceedings  that  the 
plaintiff  In  error  suffered  manifest  wrong  or 
injury  on  the  trial,  we  hare  looked  through 
such  record  with  care,  and  we  do  not  think 
that  there  was  any  wrcHig  or  injury  sus- 
tained by  the  denial  of  the  motion.  The 
money  alleged  to  have  been  embezzled  in  the 
one  case  was  paid  to  the  defendant  by  'Vt  il- 
liam  L.  Piatt  and  In  tbe  other  by  Joseph 
Wadsworth,  both  being  members  of  the  as- 
sociation. There  was  no  question  of  the  re- 
ceipt by  the  defendant  of  such  moneys,  which 
were  paid  by  checks  to  hia  order,  proUuced 
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In  court,  and  no  question  but  that  they  were 
recelTed  for  the  association.  The  defense 
set  up  was  a  right  to  retain  the  moneys  un- 
der the  terms  of  the  agency.  The  blU  of 
particulars  asked  for  would  not  have  helped 
this  defense.  There  are  17  assignments  of 
error,  no  one  of  which,  in  our  Judgment,  has 
any  foundation.  The  trial  was  in  all  re- 
spects legally  conducted,  and  the  Judgments 
are  aflBrmed. 


GIANNETTI  ▼.   SMITH. 

(Supreme   Court  of   New   Jersey.    June   10^ 
1901.) 

LBASB— BREACH  OF  COVENANT— SURVIVING 
WIFE— RIGHT  OF  ACTION. 

Where  decedent  deyised  all  his  estate,  real, 
personal,  and  mixed,  to  his  wife,  and  she,  as 
his  executrix,  transferred  to  herself  all  his 
rights  in  a  certain  lease,  she  was  entitled  to 
maintain  an  action  thereon  againat  the  lessor 
for  breach  of  covenant. 

Error  to  circuit  court,  Passaic  county. 

Action  by  Marie  L.  Olannetti  against  Inez 
E.  Smith.  From  a  Judgment  for  plaintiff, 
defendant  brings  en-or.    Affirmed. 

Argued  February  term,  1901,  before  the 
CHIEF  JUSTICE,  and  DIXON,  COLLINS, 
and  HENDRICKSON,  JJ. 

Z.  M.  Ward  and  Frank  B.  Pellet,  for  plain- 
tiff in  error.  Michael  Dunn  and  Charles 
Dunn,  for  defendant  in  error. 

D^PUE,  O.  J.  This  suit  was  brought  by 
the  plaintiff,  who  is  the  widow  of  Antonio 
Oiannetti,  deceased,  to  recover  damages  for 
the  breach  of  a  covenant  contained  in  a 
leasfc  The  lease  was  made  by  the  defend- 
ant to  the  husband  of  the  plaintiff,  and  de- 
mised to  him  a  certain  mill  and  dwelling 
house  at  Pompton  for  the  term  of  10  years. 
The  lease  contained  a  covenant  that  the  les- 
sor would  supply  the  lessee  with  water  pow- 
er to  the  eztept  of  20  horse  power  at  all 
times  during  the  24  hours  of  every  day,  un- 
less prevented  from  so  doing  by  unavoidable 
accident.  The  action  Is  brought  by  the  plain- 
tiff, the  widow  of  Antonio  Oiannetti,  to  re- 
cover damages  for  the  breach  of  the  cove- 
nant above  set  out.  The  trial  resulted  In  a 
verdict  In  favor  of  the  plaintiff. 

The  principal  question  raised  on  this  writ 
of  error  concerns  the  right  of  the  plaintiff 
to  maintain  this  suit  Antonio  Oiannetti,  to 
whom  this  lease  was  made,  and  the  husband 
of  the  plaintiff,  died  on  the  8th  of  June,  1898. 
The  deceased  left  a  will,  bearing  date  Octo- 
l>er  23,  1897,  duly  executed  and  probated, 
which  contained  the  following  clause:  "Sec- 
ond. I  give,  devise,  and  bequeath  to  my  be- 
loved wife,  Marie  Legay  Oiannetti,  all  my 
estate,  whether  real,  personal,  or  mixed,  and 
wheresoever  the  same  may  be  situated,  to 
have  and  to  hold  the  same  for  her  own  use 
and  benefit  absolutely."    By  this  will  Marie 


Legay  Oiannetti  was  also  made  execatrlx. 
By  an  instrument  under  her  hand  and  seal 
as  executrix,  bearing  date  January  20,  1899. 
Mrs.  Oiannetti  transferred  to  herself  all  tlie 
right,  title,  interest,  and  estate  which  the  de- 
ceased had  in  the  lease  in  question.  The 
general'  rule  is  that  chattels  real  shall  go  to 
the  executor  or  administrator,  and  not  to  tbe 
heir.  1  Williams,  Ex'rs,  746  (670).  AU  leas-  j 
es  and  terms  of  lands,  tenements,  and  h«'e-  I 
ditaments  of  a  chattel  quality  are  chattels 
real,  and  will  go  to  the  executor  or  admin-  I 
istrator;  but  he  has  no  Interest  in  the  free- 
hold of  terms  or  leases.  The  graeral  rule 
for  distinguishing  these  two  kinds  is  that  all 
interests  for  a  shorter  period  than  a  life;  or, 
more  properly  speaking,  all  interests  toe  a 
deflnile  space  of  time,  measured  by  years,  ' 
months,  or  days,  are  deemed  chattel  inter- 
ests,—In  other  words,  testamentary,  and  of 
the  nature,  for  the  purposes  of  succession, 
of  other  chattels  or  personal  property.  Id. 
749  (674).  An  executor  or  administrator 
takes  as  assignee,  by  virtue  of  his  office,  all 
leases  for  years  of  lands,  rents,  and  the  like. 
Taylor,  Landl.  &  Ten.  i  434.  A  lease  being 
an  Interest  in  lands  which  a  man  may  dis- 
pose of  by  will,  such  a  disposition,  of  course, 
takes  effect  upon  the  death  of  the  proprietor, 
vesting  in  the  first  Instance  hi  the  executor 
by  virtue  of  his  office,  and  the  legatee  can- 
not enter  without  the  consent  of  the  exec- 
utor. Id.  I  433.  If  the  term  for  years  be 
specifically  devised.  It  will  nevertheless  in 
the  first  instance  vest  in  the  executor,  by 
virtue  of  his  office,  for  the  usual  purimses  to 
which  the  testator's  assets  shall  be  applied, 
and  the  legatee  has  no  right  to  enter  without 
the  executor's  special  assent  1  WlUlams, 
Ex'rs,  754  (680).  In  other  words,  leases,  be- 
ing chattels  real,  go  to  the  executor  in  the 
first  instance.  Id.  754  (679).  Consequently, 
in  their  nature  leasehold  estates,  as  chattels 
real,  are  capable  of  being  devised  by  will. 
but  the  devisee  cannot  take  possession  with- 
out the  consent  of  the  executor.  The  omis- 
sion of  the  word  "executors"  or  "administra- 
tors" in  the  lease  will  make  no  difference. 
The  property  as  a  chattel  real  will  pass  by 
a  will  In  virtue  of  its  own  Inherent  nature. 
By  the  will  of  the  testator,  nndw  the  devise  i 
and  bequest  "to  my  beloved  wife,  all  my  es- 
tate, whether  real,  personal,  or  mixed,  and 
wheresoever  the  same  may  be  situated,  to 
have  and  to  hold  the  same  for  her  own  use 
and  benefit  absolutely,"  the  leasehold  estate 
passed  to  her  immediately  on  the  death  of 
the  testator.  The  assignment  by  the  plain- 
tiff, as  executor,  to  herself,  is  of  no  impor- 
tance in  this  case,  except  as  expressing  the 
consent  of  tbe  executor  that  the  property 
should  be  taken  under  the  will.  She  took 
either  as  executor  or  under  the  will. 

The  instruction  of  the  trial  judge  that  the 
lease  and  the  covenant  sued  on  should  be 
regarded  as  made  with  Mrs.  Oiannetti  was 
entirely  correct  The  other  errors  assigned 
in  the  brief  of  counsel  relate  to  matters  of 
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fact,  which  are  not  brought  under  considera- 
tion by  this  writ.  The  Judgment  sboold  he 
affirmed. 


GOLDSTEIN  t.  BWING  et  al. 
(C3iancer7   Oonrt   of    New   Jersey.    Jane   28. 
1901.) 
CONSTITUTIONAIi  LAW— BLBCTION  OF  COB- 
PORATE  OPFICBRS. 
The  power  to  inquire  into  and  adjodicate 
opon  the  validity  of  an  election  of  officers  by 
both  mnnicipal  and  private  corporations  is,  by 
the  constitution.  Tested  solely  in  the  supreme 
conn,  of  this  state,  and  the  legislature  has  no 
power  to  vest  any  part  of  that  judicial  juris- 
diction in  any  other  tribunal. 
(Sj-Uabos  by  the  Court.) 

Action  by  Albert  Goldstein  against  Bern- 
ard M.  Ewlng  and  others.    Dismissed. 

J.  B.  Vreeland,  CX  Franklin  Wilson,  and 
Leo  N.  Levi,  for  petitioner.  R.  V.  Undabnry 
and  R.  8.  Green,  for  defendants. 

PITNEY,  V.  O.  (oraUy).  This  Is  a  peti- 
tion by  Albert  Goldstein,  as  a  stockholder  of 
the  United  Pneumatic  Fire-Alanu  &  Tele- 
graph Company,  to  set  aside  an  election  of 
directoi-8  held  on  January  23,  1901,  pursuant 
<  to  a  notice  of  a  meeting  signed  by  three 
stockholders.  The  petition  Is  based  upon  the 
act  of  March  24,  1899  (P.  L.  p.  563).  The 
validity  of  the  election  sought  to  be  adjudg- 
ed to  be  Invalid  Is  attacked  on  two  grounds. 
One  is  of  fact,  and  the  other  is  of  law.  The 
one  of  fact  Is  that  the  notice  which  was 
given  under  the  forty-sixth  section  of  the 
corporation  act  (P.  L  1898,  p.  292)  was  not 
signed  by  three  stockholders.  One  of  the 
stockholders  signing  the  notice  was  a  Mr. 
Gollerd,  and  It  was  alleged  that  he  had  no 
stock  standing  in  his  name,  or.  If  he  had  any, 
that  it  was  not  properly  and  legally  Issued 
to  him,  and  that  such  Issue  was  a  fraud  or 
misconduct  on  the  part  of  the  officers  Issu- 
ing it  The  stock  was  issned  to  Mr.  CoUerd 
at  the  request  and  by  the  direction  and  on 
account  of  Mr.  Bernard  M.  Boeing,  the  pres- 
ident and  the  largest  stockholder  of  the 
company.  Mr.  Bering  was  called  as  a  wit- 
ness, and  swore  that  on  October  20,  1900,  he 
paid  $10,000  for  the  benefit  of  the  company  to 
an  unknown  individnai,  at  the  request  of  the 
petitioner.  Evidence  was  gone  Into  on  this 
subject,  with  the  result— without  going  Into 
detail— that  I  am  entirely  satisfied  that  Mr. 
Elwlng  paid  that  money  in  good  faith  for  the 
benefit,  as  he  supposed,  of  the  company,  and 
at  the  request  of  the  petitioner  himself. 
The  payment  created  a  debt  dne  from  the 
company  to  Mr.  Ewlng,  and  was  recognized 
and  acknowledged  as  such  by  the  other  stock- 
holders, unless  the  petitioner  be  excepted; 
and,  as  I  find  it  was  done  at  the  petitioner's 
special  reqaest,  I  must  hold  that  the  petition- 
er Is  estopped  ftom  denying  that  it  was  paid 
for  the  benefit  of  the  company.  It  further 
appeared  that  the  price  of  the  shares  Issued 


to  Gollerd  was  charged  to  Ewlng  as  against 
this  $10,000  debt  Further,  there  was  In  fact 
no  necessity  for  Mr.  Ewlng  to  resort  to  this 
indebtedness  In  order  to  procure  the  stock 
necessary  to  qualify  Mr.  Gollerd,  since  he 
had  a  large  number  of  shares  already  stand- 
ing In  his  name.  In  fact.  It  was  a  mere  mat- 
ter of  convenience.  It  is  urged  that  the 
stock  was  Issued  to  Mr.  Gollerd  for  a  very 
small.  If  any,  consideration  paid  by  him  to 
Ewlng.  But  I  am  of  the  opinion  that  it  was 
issued  to  him  In  good  faith,  and  that,  if  It 
had  been  Issued  to  him  without  any  consid- 
eration moving  between  Mr.  CoUerd  and  Mr. 
Ewlng,  still  It  constituted  Mr.  Collerd  a 
stockholder.  In  sucU  a  manner  that  he  was 
competent  to  sign  the  call  for  a  meeting. 
The  meeting  waa  called  in  good  faith  tor  the 
purpose  of  electing  directors,  and  was  held, 
and  it  was.  In  my  Judgment,  a  lawful  meet- 
ing of  the  stockholders.  The  necessity  for 
the  call  arose  out  of  the  failure  of  the  sec- 
retary to  advertise  in  the  newspapers  the  reg- 
ular annual  meeting  of  stockholders  for  the 
election  of  directors  In  accordance  with  the 
by-laws  of  the  company.  _  It  was  alleged  by 
the  defendants  that  that  failure  was  due  to 
the  petitioner's  neglect  as  he  was  the  gen- 
eral manager  of  the  company,  and  expected 
to  look  after  all  those  details.  I  think  the 
contention  of  the  defendants  In  that  regard 
Is  well  taken.  It  was  a  mere  matter  of  de- 
tail under  the  by-laws,  and  as  the  petitioner 
was  general  manager  and  the  factotum,  you 
may  say,  of  the  company,  he  ought  to  have 
attended  to  it  I  do  not  mean  to.  Intimate 
that  he  Intentionally  omitted  to  advertise, 
but,  if  it  was  the  fault  of  anybody.  It  was 
his  fault  quite  as  much  as  It  was  that  of 
the  secretary.  Therefore  the  meeting  was,  in 
irj  Judgment  properly  called,  and  the  petl- 
.^ioner  has  no  right  to  find  fanlt  that  it  was 
called;  and  the  defendants,  by  their  sworn 
answer,  set  up  that  he  acquiesced  in  it  and 
said  he  would  attend  it. 

The  second  ground  Is  that  such  a  meeting, 
called  under  the  forty-sixth  section  of  the 
act  was  not  competent  to  elect  directors, 
and  that  the  only  proceeding  efficient  for 
that  purpose  was  one  to  be  taken  under  the 
forty-flrst  section  of  the  act  which  provides 
for  the  application  to  a  Justice  of  the  su- 
preme court  I'bis  raises  a  nice  question  of 
law,  which  I  have  not  time  to  look  Into,  and 
which,  in  my  Judgment  la  not  within  the 
province  of  this  court  to  determine. 

The  defendants,  by  their  answer,  set  up 
want  of  Jurisdiction  of  this  conrt  because 
the  act  In  question,  authorizing  this  court  to 
proceed  as  It  has  done.  Is  unconstitutional. 
The  point  was  taken  at  the  very  outset  of 
the  proceedings,  and  argued  to  a  greater  or 
less  extent,  and  overruled  for  the  time  be- 
ing, and  the  merits  gone  Into,  'with  the  un- 
derstanding that  the  question  should  be  re- 
served until  final  hearing.  Upon  further  con- 
sideration, and  hearing  argument  and  cita- 
tion of  authority,  I  am  entirely  satisfied  that 
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the  act.  ia  uncoiisUtntlonal,  and  that  I  onght 
not  to  have  proceeded  to  hear  the  caoae  at 
all.  But  I  did  proceed  at  the  Instance  and 
upon  the  pressure  of  the  petitioner.  Hla 
counsel  Insisted  that  the  act  was  constitn* 
tional,  and  the  hearing  was  had,  and  a  large 
number  of  witnesses  examined,  and  evidence 
produced.  Tbe  effect  of  that  evidence  upon 
my  mind  I  have  already  stated,  but  I  am 
now  deariy  of  the  opinion  that  the  court  had 
no  Jurisdiction  to  entertain  the  proceeding, 
and  that  the  petition  must  be  dismissed, 
with  costs.  The  principle  established  by  the 
authorities  is  this:  That  the  power  to  in- 
quire into  nnd  adjudicate  upon  the  validity 
of  an  election  of  officers  by  both  municipal 
and  private  c<H7orationB  is,  by  the  constitu- 
tion, vested  solely  in  the  sopreme  court  of 
this  state,  and  the  legislature  has  no  power 
to  vest  any  part  of  that  Judicial  Jurisdiction 
in  any  other  tribunal.  The  authorities  are 
collected  In  the  two  recent  cases.  Just  dted 
by  counsel,  of  Flanlgan  v.  Smelting  Co.,  63 
N.  J.  Law,  «47,  44  Atl.  782,  and  Oreen  v. 
Heritage,  04  N.  J.  Law,  667,  46  Atl.  634. 
And  see  In  re  Cleveland,  61  N.  3.  Lew,  311, 
17  AtL  772. 


UUBLET  V.  INHABITANTS  OF  CITZ  OF 

TBENTON  et  al. 
(Supreme  Court  of  New  Jersey.    June  25, 1901.) 

MUNICIPAL  CORPORAnONS-OBLIOATION— IN- 
DEBTEDNESS—STRSErrS—RBPA  VINO— APPRO. 
PRIATION— BONDS  —  CONTRACTS  —  ILLEOAI.- 
ITY. 

1.  It  must  be  taken  to  be  settled  hi  this  court 
that  a  contract  by  a  mwiicipality  to  incur  an  ot>- 
ligatioD  or  indebtedness  in  excess  of  eziiting 
awropriations  for  the  purpose  for  which  the 
contract  is  made  is  illegal. 

2.  The  rW>t  to  "repave"  to  not  embraced 
within  the  authority  in  a  city  charter  to  "re- 
pair" streets. 

3.  The  act  of  May  13,  1884  (Laws  1884,  p. 
341),  authorizing  cities  to  repave  streets,  ex- 
pressly limits  such  improvements  to  snch  aa 
shall  be  made  "at  the  general  expense."  To 
authorize  a  nranicipality  to  do  work  under  that 
statute,  it  must  appear  that  an  appropriation 
existed,  raised  or  authorised  to  lie  raised,  for 
the  Inq^KOvcment  of  streets,  within  the  power 
conferred  by  the  act. 

4.  Under  tbe  act  approved  March  2,  1898 
(Law*  1886,  p.  4S),  which  ia  relied  tmon  in 
this  case,  the  proceeds  of  the  bonda  wbidi  are 
authorised  to  oe  issued  to  raise  a  fund  from 
which  the  cost  and  expenses  of  the  repaving 
must  be  paid  must  be  in  hand  before  the  coun- 
cil can  "decide  to  repave  out  of  said  fund." 

6.  The  contract  brought  up  cannot  be  sustain- 
ed under  the  city  charter  of  Trenton,  or  any 
general  statute  relating  to  repaving  of  streets, 
and  is  tha«fore  void. 

(Syllabns  by  die  Govt) 

Certiorari  by  Michael  Hurley  to  review 
the  action  of  the  city  cotmcil  of  the  city  of 
Trenton  tat  contracting  to  repave  certain 
streets.    Contract  held  illegal,  and  annulled. 

Argued  February  term,  1901,  before  OUM- 
MBBB  and  FOBT.  J7. 

James  3.  Cahin  and  John  H.  Backes,  for 
proseciTtor.  George  W.  Macphuson  and 
John  Bellstab,  for  defendants. 


FOBT,  J.  The  prosecutor,  a  resident  and 
taxpayer  of  the  city  of  Trenton,  seeks  by 
this  writ  to  set  aside  a  certain  contract  of 
the  city  council  of  the  city  of  Trenton, 
awarded  to  the  Barber  Asphalt  Paving  Com- 
pany, to  repave  Bank  and  East  Hanover 
streets,  in  said  city.  The  first  reason  assign- 
ed Is  that  no  fund  exists  out  of  which  to  pay 
the  costs  and  expenses  Incurred  by  the  con- 
tract. The  following  agreed  fact  appeara 
In  the  record:  "It  is  further  admitted  by 
the  counsel  for  the  defendants  that  at  the 
time  of  the  making  of  the  contract  men- 
tioned In  the  writ  of  certiorari  in  this  cause 
no  bonda  had  been  issued  to  meet  the  ex- 
penses of  the  Improvement  contemplated  by 
the  contract,  and  that  no  money  Is  on  hand 
or  available  now  to  me^  the  expenses  In- 
curred or  to  be  incurred  in  tbe  making  of 
the  improvement."  The  brief  of  the  coun- 
sel of  tbe  defendants  contains  this  admis- 
sion: "It  Is  admitted  that  there  Is  no  mon- 
ey on  hand  or  available,  and  that  no  bonds 
have  been  Issued,  to  meet  the  expense  of 
such  authorized  Improvement."  It  Is  un- 
necessary to  amplify  on  this  branch  of  the 
case,  because,  if  there  be  no  authority  for 
this  repaving  which  will  permit  It  to  be 
done  before  the  fund  Is  in  hand  from,  or 
authorized  by,  taxation,  the  contract  Is  void. 
It  must  be  taken  to  be  settled  in  this  court 
that  a  contract  to  Incur  an  obligation  or  In- 
debtedness In  excess  of  existing  appropria- 
tions tor  tbe  purpose  for  which  the  contract 
Is  made  Is  Illegal  Waterwortcs  Co.  y. 
Bead,  50  N.  J.  Law,  66S,  15  AtL  10;  Humph- 
reys V.  City  of  Bayonne,  55  N.  J.  Law,  241, 
26  Atl.  81. 

It  is  likewise  conceded  that  the  city  char- 
ter of  Trenton  contains  no  authority  to  re- 
pave a  street,  either  by  assessing  the  cost 
upon  property  ownen  or  at  the  general 
public  expense,  unless  the  provisions  there- 
of which  authorise  the  repairing  of  said 
streets  will  permit  tbe  repaving  thereof.  It 
is  a  cardinal  rule  of  construction  of  munic- 
ipal c&artera  that  the  powen  conferred  are 
to  be  strictly  construed,  and,  where  doubt- 
ful, held  not  to  exist  1  DllL  Mun.  Corp. 
SS  89-91;  City  of  Ottawa  v.  Carey.  106  U.  8. 
110,  2  Sup.  Ct  361,  27  L.  Ed.  669;  Potts  v. 
City  of  Cape  May,  49  AtL  584.  The  right 
to  "repave"  is  not  embraced  within  the  au- 
thority given  In  a  city  charter  to  "repair" 
streets.  The  latter  must  be  done  at  public 
expense,  by  moneys  ralaed  by  taxation,  and 
contemplates  only  the  keeping  of  existing 
pavements  or  roadways  in  order.  B^tavlng 
may  be  assessed  upon  property  ownere  as 
original  pavings,  where  authority  exists. 
JdllfC  T.  Newark,  4S  N.  J.  Law,  101.  2  Aa 
627. 

Is  there  any  statute  authorWog  the  ac- 
tion taken  by  the  council  in  letting  the  con- 
tract brought  up?  Two  statutes  are  found 
rdatlng  to  the  repavlnc  of  streets;  one  an 
aict  entitled  "An  act  to  antboriae  dttos  to 
make  permanent  improTemefita  la  the  road- 
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beds  ot  streets  at  tite  general  expense,"  ap- 
proved May  13,  1884  (Laws  1881,  p.  341). 
This  net,  by  Its  title,  expressly  limits  tbe 
improTements  to  be  made  to  such  as  shall 
be  done  "at  the  general  expense."  The 
body  of  the  act  declares,  "The  expense  of 
such  work  (that  anthorized  by  the  aot]  shall 
be  paid  •  •  •  oat  of  the  moneys  raised 
by  tax  for  the  Improvement  of  streets;"  and 
it  farther  provides  that  the  direction' for  tbe 
improvement  shall  be  by  ordinance  "passed 
in  the  same  manner  that  other  ordinances 
of  such  city  requiring  the  expenditure,  of 
money  are  passed."  It  is  very  clear  that. 
tbis  statute  cannot  be  relied  upon  to  sua^ 
tain  the  contract  here  under  review.  It  Is 
true  that  the  repavlng  for  which  tbe  con< 
tract  here  songht  to  be  set  aside  was  made  * 
'was  provided  for  by  an  crdlnanoe  of  the< 
city  council  passed  September  ISth.  and  ap- 
proved by  the  mayor  September  20,  1900. 
Tbe  ordinance  states  that  the  repavlng;  Is 
to  be  with  "street  asphaltum  over  Belgian 
bloclc,"  under  the  direction  of  the  street 
commissioner;  but  no  reference  Is  made  is- 
It  to  the  statute  under  which  It  is  claimed 
to  be  passed,  nor  to  the  fact  that  the  cost 
is  to  be  "at  the  general  expense."  If  au- 
thority existed  for  it,  this- ordinance,  would 
be  Just  as  eftectlve  for  a  "repavlng"  where 
it  was  intended  to  assess  property  owners 
therefor  as  where  It  was  not  The  ordi- 
nance Itself,  therefore,  Is  no  guide  as  to 
what  rule  of  payment  for  the  Improvement 
tbe  council  Intended  should  be-  followed. 
Nor  is  it  necessary  for  tbe  legality  of  the 
ordinance,  or  the  contract  under  It,  that  it 
should  so  recite;  but  it  is  requisite,  when' 
tbe  contract  made  under  such  an  ordinance 
is  attacked  for  want  of  power  to  make  It, 
to  show  that  at  the  time  tbe  contract  was 
made  there  existed  an  appropriation,  raised 
or  authorized  to  be  raised,  for  the  im- 
provements of  streets,  within  tbe  powor 
conferred  by  the  act  of  May  13,  1884.  The 
act  of  1884  confers  no  power  to  raise  money, 
but  simply  enables  the  council  to  use  money 
"raised  for  the  improvement  of  streets"  to 
pave,  repave,  macadamize,  repair  with 
broken  stone,  or  otherwise  permanently  Im- 
prove the  roadbed  of  any  street  or  avenue. 
Tbe  money  must  be  raised  In  the  mansec 
provided  by  law  for  raising  money  by  taxa- 
tion for  tbe  Improvement  of  streets  in  the 
city  of  Trenton.  Tbe  provisions  of  this  act 
will  not  change  the  rule  as  to  exceeding  tbe 
appropriations  as  declared  in  Waterworks 
Ga  V,  Read,  supra. 

Tbe  other  act— and  the  only  act  In  fact  re- 
lied upon  by  the  defendants— is  the  one  ap- 
proved March  2,  1886,  entitled  "An  act  pro- 
viding for  the  repavement  of  paved  streets 
in  cities  of  this  state,  and  for  tbe  Issuance 
of  bonds  in  payment  therefor"  (Laws  1898, 
p.  43).  This  act  authorizes  the  Issuance  of 
bonds  to  an  amount  "not  exceeding  four  dol- 
lars for  each  Inhabitant,"  to  run  for  30  years, 
at  4  per  centum  per  annum,  to  lie  sold  at  not 


less  than  par.  The  third  section  of  the  act 
is  as  follows:  "(3)  The  proceeds  of  such 
bonds,  including  any  premium  thereon,  shall 
be  sued  by  tbe  board  having  charge  and  con^ 
trol  of  the  streets  In  such  city  In  the  payment 
of  the  costs  and  expenses  bereafter  incurred 
by  such  city  In  the  repavement  of  -Kay  paved 
stxeet  or  streets  therein,  which  said  last-men- 
tioned board  shall  hereafter  decide  to  so  re- 
pave  out  of  said  fund."  The  fourth  section  is 
a  repealer  of  all  Inconsistent  legislation,  it 
will  be  noted  that  it  Is  "tbe  proceeds  of  such 
bonds"  which  shall  be  used  for  tbe  "cost  and 
expenses  incurred  In  repavlng  of  any  paved 
street "  which  the  city  council  shall  "decide 
to  BO  repave  out  of  said  fund."  The  conten- 
tion of  the  prosecutor  Is— and,  we  think,  right- 
ly—tliat  no  contract  can  be  made  for  repavlng 
under  tbls  statute  until  the  fund  is  secured, 
or  at  least  authorised,  for  tbe  purpose  under 
the.  authority  of  this  statute.  Take  the  case 
In  band.  No  authority  to  issue  bonds  to  pay 
the  cost  and  expenses  of  the  proposed  repav- 
lng in  this  case  bas  been  given  by  the  city 
council.  Such  authority  must  be  given  by 
ordinance  in  the  manner  provided  for  tbe  is- 
suance of  bonds  by  the  city  charter.  Can 
it  be  said  that,  I)ecau8e  tbe  city  council  has 
the  right  to  so  authorise,  it  will  so  do,  and 
that,  because  it  may  so  do,  there  exists  a 
fimd  out  of  which  such  costs  and  expenses 
may  be  paid?  It  would  hardly  be  so  contend- 
ed. Suppose  the  city  council  in  office  is  a 
different  one  from  the  one  antborizing  tlw 
repavlng,  and  they  refuse  to  Issue  the  bonds 
to  raise  the  fund.  Can  they  be  compelled 
so  to  do?  We  think  that,  before  the  council 
can  contract  any  debt  to  I>e  paid  under  the 
authority  of  this  statute.  It  must  possess  tlie 
proceeds  of  the  bonds  issued  under  It  as  a 
fund  out  of  which  the  cost  and  expenses  not 
only  may,  but  the  fund  being  raised  for  that 
spec&c  purpose  must,  be  pcLld.  It  is  insisted 
that  It  Is  better  for  the  city  that  the  fund  be 
not  raised  before  the  cost  and  expense  is  In- 
curred. That  question  is  for  the  legislature; 
not  for  the  courts. 

It  would  be  difficult  to  disttngulsb  upon 
principle  the  provisions  of  the  act  of  March 
2,  1898,  now  under  consideration,  from  the 
act  of  April  21,  1S76  (Laws  1876,  p.  888), 
which  was  construed  by  this  court  to  be  In- 
effective to  confer  upon  tbe  common  council 
of  the  city  of  Beverly  power  to  incur  ex- 
penses for  supplying  the  city  with  water  until 
the  money  authorized  by  tbe  act  to  be  raised 
by  loan  was  actually  In  band.  Hornby  t. 
Beverly,  48  N.  J.  Law,  110,  2  Atl.  637.  We 
think  that,  before  the  council  can  contract 
for  repavlng  of  streets,  tbe  cost  and  expense 
of  which  must  be  paid  out  of  a  fund  from 
the  proceeds  of  the  sale  of  t)onds  authorized 
to  be  Issued  by  the  city  under  the  act  ap- 
proved March  2,  1898,  the  fund  must  be  In 
hand.  This  construction  of  the  act  is  made 
the  more  clear  by  the  fact  that  by  Its  terms 
in  many  cities  tbe  board  that  authorizes  tbe 
issuance  of  the  bonds  \b  not  the  I>o«rd  wbicli 
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wonld  make  the  contracts  or  expend  the  mon- 
ey. By  the  flnt  section  of  the  act  the  board 
having  charge  and  control  of  the  finances  of 
any  city  la  authorized  from  time  to  time  to 
issue  bonds,  etc.,  while  by  the  third  section 
It  Is  provided  that  "the  proceeds  of  such 
bonds  •  •  ♦  shall  be  used  by  the  board 
having  chaige  and  control  of  the  streets  In 
such  city  in  the  payment  of  the  cost  and  ex- 
penses •  •  •  in  repavlng,"  etc.  In  Newark 
and  Jersey  City  it  Is  quite  clear  that  the  board 
of  finance  or  common  council,  only,  would 
have  power  to  issue  the  bonds;  while  in  both 
of  said  cities  the  boards  of  street  and  water 
commissioners— they  being  "the  board  hav- 
ing charge  and  control  of  the  streets"— would 
make  the  contracts  and  expend  the  money. 
It  may  be  that  the  city  council  of  Trenton 
possesses  the  same  authority  as  ths  two 
boards  in  other  cities,  but  the  two  duties  are 
jnst  as  distinct  in  their  execution  when  one 
body  exercises  both  as  when  separate  boards 
do  so,  and  a  rule  of  construction  which  is 
general  must  apply  to  all;  and  we  are  of 
opinion  that  the  board  having  charge  and 
control  of  streets  in  a  city  cannot  incur  any 
obligations  under  this  act,  by  contract  or 
otherwise,  until  the  proceeds  of  the  issue  of 
bonds  is  in  hand  that  the  board  may  "decide 
to  so  repave  out  of  said  funds."  This  conclu- 
Blon  makes  it  unnecessary  to  consider  the 
other  questions  raised  in  the  case.  The  ac- 
tion of  the  city  conncil  in  awarding  the  con- 
tract bro<.igbt  up  by  the  writ  is  set  aside. 


COFFEY  et  aL  v.  SUIXIVAN  et  nx. 

(Oonrt  of  Errors  and  Appeals  of  New  Jersey. 

Jane  17,  1901.) 

DEED  PROCURED  BT  FRAUD— MORTQAOB— 
TRUSTS— STATUTE  OF  FRAUDS. 

1.  A  father,  78  years  old,  conve;^ed  to  one  of 
ilU  sons  all  his  real  estate  (which  was  sab- 
stantially  all  his  property),  by  a  deed  of  con- 
veyance of  bargain  and  sale,  operating  under 
the  statute  of  nses,  for  the  expressed  coasidera- 
tion  of  one  dollar,  and  without  power  of  revoca- 
tion Inserted  In  it.  Under  the  unequal  position 
as  well  as  the  other  relations  of  the  parties, 
together  with  tht  circumstances  shown  by  the 
complainants  and  narrated  at  length  In  the  fol- 
lowing c^nion,  it  was  held  that  the  complainants 
had  sustained  the  burden  of  proof  assumed  by 
them;  that  the  inference  of  fraud  in  the  procura- 
tion of  the  deed  by  the  boq  from  the  father  wag 
legitimate  and  warranted;  and  that  the  deed 
should  be  declared  void.  Held,  also,  that  the 
conveyance  could  not,  under  the  evidence,  I>e 
sustained  as  a  mortgage  to  secure  debts,  nor 
could  it  be  supported  upon  the  theory  of  a  re- 
sulting or  implied  trust  for  the  future  care  or 
support  of  the  grantors,  nor  as  a  voluntary  set- 
tlement from  donor  to  donee. 

2.  A  trust  cannot  be  implied  in  favor  of  the 
grantor  of  land  by  deed  operating  under  the 
statute  of  nses,  the  habendum  clause  declaring 
the  use  to  be  for  the  grantee. 

3.  An  express  trust,  not  manifested  in  writing, 
made  by  a  grantee  of  a  deed  of  conveyance  of 
lands  in  favor  of  the  grantors,  is  void  under  the 
statute  of  frauds. 

Oarretson,  Hendrickson,  and  Adams,  JJ.,  dia- 
MBting. 
(Byliabns  by  the  Goort) 


Appeal  from  conrt  of  chancery. 

Bill  by  Catharine  Coftey  and  others  against 
John  H.  Snllivan  and  wife.  From  a  decree 
of  the  chancellor  dismissing  the  bill,  cona- 
plainants  appeal.    Beversed. 

Alan  H.  &  Theodore  Strong,  for  appellants. 
Vail  &  Ward,  for  respondents. 

VREDENBUROH.  J.  This  bill  Is  ffled  by 
three  of  the  four  children  of  James  SulUvan 
and  Jnlia,  bis  wife,  to  set  aside  a  deed  of 
conveyance  of  land  claimed  to  have  been 
fraudulently  obtained  from  their  father  by 
their  other  brother  John  H.  SulllTan.  The 
deed  is  dated,  and  was  formally  executed 
February  6,  1890^  by  the  father  (who  was 
seised  of  the  fee  of  the  lands).  Joined  with 
the  mother,  who  had  an  inchoate  estate  of 
dower  therein.  The  father  died  Intestate  on 
January  6,  1899,  aged  about  81  years,  and 
must  have  been,  at  the  date  of  this  convey- 
ance, about  78  years  old;  and  the  mother, 
who  is  still  living,  and  was  then  abont  82  or 
83  years  of  age,  was,  according  to  the  un- 
contradicted evidence,  feeble-minded  .or  de- 
mented to  such  a  degree  as  to  have  been  In- 
capable of  intelligently  transacting  buslneas. 
The  mental  capacity  of  the  father  about  the 
time  of  the  execution  of  the  deed  is  In  dis- 
pute, under  the  evidence.  Two  witnesses  tes- 
tified that  in  their  opinion  his  mind  was  very 
feeble,  and  two  witnesses  swore,  on  the  con* 
trary,  that  In  their  opinion  the  condition  of 
bis  mind  was  good.  No  witness  has  testified 
as  to  the  father's  mental  condition,  referring 
to  the  precise  occasion  of  either  the  signing  or 
the  acknowledgment  of  the  deed.  The  deed 
Is  of  the  ordinary  "bargain  and  sale"  form, 
under  the  statute  of  uses,  without  covMiants 
of  warranty,  and  conveys  to  John  the  title 
In  fee-simple  absolute  to  four  lots  of  land 
situate  in  Rahway,  N.  J.  (the  value  does  not 
appear),  one  of  which  embraces  the  home- 
stead property,  which  had  been  the  grantors' 
home  for  many  years,  it  is  established  by 
the  evidence,  and  is  conceded  in  the  case,  that 
this  deed  conveyed  away  all  of  the  lands 
owned  by  the  father,  and  that  his  personalty 
was  of  trifling  amount  No  administration  of 
it  appears  to  have  been  taken  out  The  deed 
contains  no  power  of  revocation  reserved  by 
the  grantors,  nor  any  covenant  or  agreement 
by  ^e  grantee  for  the  future  care  or  support 
of  the  grantors  in  consideration  for  the  grant 
John  did  not  at  any  time,  either  before  or 
after  the  transfer,  consult  with  or  inform  his 
brothers  or  sister  concerning  it,  and.  In  fact, 
when  asked  abont  It  by  his  sister  on  an  oc- 
casion some  time  after  the  delivery  of  the 
deed  to  him,  evasively  denied  that  he  had 
the  property.  The  consideration  recital  of 
the  deed  is  in  the  usual  form,  and  recites 
that  the  grantors,  "in  consideration  of  the 
simi  of  one  dollar  to  them  In  hand  paid, 

*  *     *     have    granted,    bargained,     sold, 

•  •    ♦    and  conveyed"  to  the  grantee,  "and 
bis   heirs   and   assigns^    forever,"    the   tour 
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tract!  of  land  abore  referred  to  (describing 
tbem  by  tbelr  metes  and  bounds).  There  Is 
no  legal  evidence  In  the  case,  other  than  this 
recital,  that  the  grantors,  or  either  of  them, 
ever  received  any  conslderatloa  money  for 
this  deed.  The  defendant  (the  (Hily  other 
party  to  the  bargain  and  sale  evidenced  by 
this  deed  now  alive  and  mentally  capable  of 
giving  competent  evidence  as  to  any  consid- 
eration agreed  upon  between  them)  has  not 
been  sworn  as  a  witness.  The  bill  prays  an- 
swer without  oath,  and  the  statements  of  the 
defendant's  unverified  answer,  in  respect  to 
any  consideration,  whether  responsive  or  not 
to  the  bill,  cannot,  under  the  statute  and  our- 
settled  practice,  be  either  regarded  or  receiv- 
ed as  evidence  against  the  complainants.  So 
far  forth  as  this  deed  of  "bargain  and  sale" 
rests  upon  a  money  consideration  received, 
it  must,  nnder  the  evidence,  be  found  and 
presumed  that  only  the  nominal  sum  of  one 
dollar  was  received  for  it  by  the  grantors,— 
a  sum  so  grossly  Inadequate  as  of  itself, 
when  viewed  in  the  light  of  the  circumstan- 
ces and  relations  of  the  parties,  to  be  a  con- 
vincing proof  of  fraud  or  imposition.  The 
rule  adopted  by  Chancellor  Vroom  in  the  case 
of  Wintermute  v.  Snyder,  3  N.  J.  £q.  490, 
iras  that,  "if  the  inadequacy  be  such  as  to 
shock  the  conscience,  it  will  amount  to  evi- 
dence of  fraud,  and  will  be  so  considered"; 
citing  cases.  2  Pom.  Eq.  Jnr.  par.  027,  states 
the  principle,  as  follows:  "Although  the  ac- 
tual cases  in  which  a  contract  or  conveyance 
has  been  canceled  on  account  of  gross  inade- 
quacy merely,  without  other  inequitable  In- 
cidents, are  very  few,  yet  the  doctrine  is  set- 
tled by  a  coDsensns  of  decisions  and  dicta 
that,  even  in  the  absence  of  all  other  circum- 
stances, when  the  Inadequacy  of  price  is  so 
gross  that  it  shocks  the  conscience,  and  fur- 
aisbes  satisfactory  and  decisive  evidence  of 
fraud,  it  win  be  a  sufficient  ground  for  can- 
celing a  conveyance  or  contract,  whether  exe- 
cuted or  executory.  Even  then  fraud,  and 
not  inadequacy  of  price,. is  the  true  and  only 
cause  for  the  Interposition  of  equity  and  the 
grauting  of  relief."  In  the  case  of  Gilford 
V.  Thorn,  9  N.  J.  Eq.  702,  the  principle  was 
stated  by  Chief  Justice  Green,  with  a  modi- 
fication as  follows:  "That,  upon  a  sale  of 
property,  gross  Inadequacy  of  price.  Joined 
with  inequality  in  the  position  of  the  con- 
tracting parties,  is  a  ground  of  equitable 
relief;"  and  in  Phillips  v.  PuUcn,  45  N.  J. 
Eq.  830,  IS  Atl.  840,  the  opinion  of  this  court 
(delivered  by  Justice  Garrison)  lays  down  the 
rule  In  this  wise:  "Fraud  wlU  be  presumed 
from  inadequacy  of  consideration,  standing 
alone.  If  the  inadequacy  be  so  gross  as  to  sat- 
isfy the  court  that  It  could  have  been  brought 
about  only  by  deceit  or  Imposition,  provided 
the  circumstances  and  relations  of  the  par- 
ties either  lend  themselves  to  such  a  pre- 
sumption, or  are  without  probative  force  suf- 
fldent  to  neutralize  it" 
Testing  the  present  tranaactioii  either  hy 


the  rule  aa  stated  by  (Chancellor  Vroom  anA 
Pomeroy,  that  fraud  would  be  preanmeA 
from  gross  inadequacy  of  price  alone,  or  by 
the  later  modifications  announced  In  Glfford- 
V.  Thorn,  supra,  and  by  this  court  in  the  case 
of  Phillips  V.  Pullen,  Just  referred  to,  to  the 
eftect  that  the  position,  circumstances,  and 
relations  of  the  parties  are  to  be  considered 
before  the  making  of  such  presumption,  thla- 
deed,  so  far  as  its  validity  depends  upon  the 
feature  of  bargain  and  sale,  cannot  be  sus- 
tained. The  parties  to  it  did  not  occupy  a 
position  of  equality.  John  lived  within  three- 
or  four  blocks  from  his  father,  and  had  con- 
tinual access  to  him.  The  other  children  liv- 
ed at  a  distance,  and  only  saw  their  parenta 
occasionally.  The  father  was,  in  some  de- 
gree at  least,  under  the  weight  of  the  evi- 
dence, enfeebled,  both  mentally  and  physical- 
ly, and  the  mother,  who  Joined  him  In  the 
conveyance,  instead  of  being  capable  of  as- 
sistance by  her  advice,  must  rather  have  been 
an  obstacle  to  a  correct  appreciation  by  the 
father  of  the  gravity  of  the  act  The  gran- 
tors had 'not  the  benefit  of  independent  ad- 
vice in  the  making  of  this  important  transfer. 
The  lawyer  who  seems  to  have  been  consult- 
ed about  the  matter  as  the  "medium  of  the 
transfer  of  the  property"  was  the  selection 
of  the  grantee  alone.  No  family  ctmstdta- 
tlon  or  arrangement  appears  ever  to  have 
been  had  or  held  upon  this  subject  That  the 
defendant  exercised  great  influence  upon  the 
father  cannot  be  doubted.  The  delivery  of 
this  deed  to  John,  devesting,  as  It  did,  the 
father  of  all  his  property,  without  power  of 
revocation  reserved  by  him,  and  without  the 
slightest  legal  assurance  or  security  for  his 
future  support,  is,  in  and  of  itself,  strong  evi- 
dence of  such  Influence.  The  father,  when  In 
the  son's  presence,  did  not  assert  his  right  to 
confidences  with  others.  It  appears,  by  the 
undisputed  evidence  of  two  witnesses,  that 
In  the  year  of  1885,  and  also  in  1896,  at  about 
the  time  of  this  transfer,  John,  by  his  al- 
most constant  presence  and  repeated  entran- 
ces into  the  room  where  his  father  (who  wa» 
sick)  was  confined,  prevented  private  conver- 
sation with  the  father,  and  on  several  occa- 
sions in  the  early  part  of  1896,  when  one  <rf 
the  complainants  was  engaged  in  private 
conversation  with  the  father,  John's  coming 
into  the  room  caused  the  father  to  "drop  the 
subject"  of  conversatlMi.  Instead  of  aflTord- 
ing  his  father  the  fullest  opportunity  to  con- 
sult with  his  other  children  and  with  others 
upon  private  subjects,  John,  by  bis  conduct, 
actively  discouraged  the  father's  confidences 
both  with  them  and  others.  Not  only  so,  but 
when  his  sister,  who  had  heard  that  he  had 
"got  the  place."  naturally  asked  him  concern- 
ing it  he  denied  the  fact  and  answered  her 
In  such  equivocal  language  as  tended  to  put 
her  off  her  guard  upon  that  subject  With- 
out adverting  more  at  length  to  the  evidence 
upon  this  head,  It  must  be  considered  that 
tiie  circmnstancea  above  related,  and  the  re- 
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latlons  of  tbis  favored  son  to  the  father, 
were  such  as  to  "lend  themselTea"  decidedly 
to-  the  presumption  of  fraud,  and  this  Instrn- 
ment  cannot  stand  the  applied  test  Can  the 
cooreyance  be  supported  as  a  mortgage  to  ■»• 
core  debt?  In  his  answer,  without  oath,  to 
tbe  bill  of  complaint,  John  charges  the  truth 
to  be  that  he  "had  for  many  years  loaned 
aad  advanced  money  (no  amount  Is  spedfled) 
for  the  purpose  of  paying  taxes,  assessments, 
and  other  .charges  against  the  said  property, 
and  for  the  purpose  of  supporting  In  com> 
fort"  bla  father  and  mother,  and  that  on  Feb- 
ruary 6,  1886,  bis  father  "freely  and  volon- 
tarily  conveyed  said  property  to  tbls  defend- 
ant in  full  satisfaction  of  the  money  which 
tbls  defendant  had  theretofore-  loaned  to  tbe 
said  James  Sullivan,  and  as  a  recognition  bt 
tbe  care  and  assistance  which  these  defend- 
ants had  theretofore  given  to  tbe  said  James 
Sullivan  and  bis  wife."  But  no  evidence  can 
be  found  in  tbe  case  showing,  or  even  tending 
to  show,  that  this  charge  la  true,  and  it  must, 
therefore,  be  held  to  have  no  foundation  in 
fact  If  we  are  to  regard  this  deed  as  a  vol- 
untary settlement  from  donor  to  donee,— and 
such  there  is  some  reason  for  believing  from 
tbe  evidence  to  have  been  Its  real  character, 
—It  cannot  be  doubted,  under  tbe  uniform  au- 
thorities, both  English  and  American,  that  at 
the  dose  of  complainant's  evidence  tbe  bur- 
den of  proof  was  cast  upon  the  donee  to  es- 
tablish that  the  donw  fully  appreciated  what 
he  was  doing,  or,  at  all  events,  in  tbe  doing 
had  tbe  benefit  of  disinterested  and  compe- 
tent advice.  Hall  v.  Otterson,  52  N.  J.  Eq. 
528,  28  Atl.  907,  and  cases  cited.  The  facts 
in  White  v.  "White  (N;  J.  Ch.)  reported  In  4S 
AtL  767-771,  and  the  authorities  there  cited 
by  Vice  Chancellor  Pitney,  are  so  apposite  In 
almost  all  respects  to  tbe  case  In  hand  that 
especial  attention  is  here  called  to  It.  See, 
also,  Plronl  v.  Corrigan,  47  N.  J.  Eq.  135, 
166,  ao  Atl.  21S,  and  the  Bngllsb  cases  of 
Parfltt  V.  Lawless,  L.  R.  2  Prob.  &  Div.  468; 
Rhodes  V.  Bate,  1  Ch.  App.  257. 

Can  tbe  deed  be  sustained  upon  tbe  theory 
of  a  resulting  or  Implied  trust  IH  favor  of 
tbe  parents  for  their  future  support?  One 
«f  tbe  difficulties  we  meet  here  Is  that  the 
defendant,  by  his  statements  to  his  sister 
(which  he  has  not  attempted  either  to  deny 
or  explain),  has  negatived  the  existence  of 
any  implied  trust  On  tbe  contrary,  be  as- 
serted that  the  property  was  g^iven  to  him 
under  what  is  equivalent  to  an  express  parol 
trust  "to  take  care  of  his  parents."  In  Au- 
gust or  September  of  the  year  1898,  on  a 
very  impressive  occasion,  when  the  Rev. 
Bernard  Brogan,  the  priest  of  whose  parish 
John  was  a  member,  together  with  the  fa- 
ther and  sister,  were  present  in  answer  to 
questions  asked  blm  as  to  bis  obtaining  this 
property  from  his  father,  John  answered 
that  "what  he  had  got  he  got  to  take  care 
of  his  parents;  that  what  was  given  him  he 
got  to  take  care  of  his  parents,  and  be  was 


going  to  take  care  ot  them."  In  making 
tbis  declaration  it  will  be  observed  that  be 
expressly  antagonized  the  statementa  of  his 
answo:  to  tbe  efTect  that  tbe  deed  was 
given  for  money  loaned,  and  as  a  recognitioB 
of  the  care  and  asslatance  which  be  bad 
"theretofore"  given  to  bis  parents.  Bnt 
aside  from  this  evident  contradiction,  and 
the  doubt  thereby  snggeated  of  any  previous 
payment  of  consideration,  it  must  be  appar- 
ent that  M  there  -bad  been  any  agreement 
between  the  parties,  such  as  may  be  inferred 
from  this  conversation  of  John,  It  diadoaes 
an  express  parol  trust  entered  into  by  bim 
for  tbe  future  care  of  his  parents.  If  enCh 
an  express  trust  had  been  manifested  either 
in  the  deed  when  accepted  by  John  under 
his  signature,  or  by  any  other  writing  signed 
by  him,  so  as  to  satisfy  the  requirementa 
of  the  statute  of  frauds,  the  case  would  bave 
presented  a  difTerent  aspect  Bat  sncb  a 
trust  cannot  arise  in  this  case  in  favor  of 
the  grantors  as  a  resulting  trust  Tbeir 
deed,  upon  Its  very  face,  was  made  for  a 
consideration,  though  nominal,  and  tbe  hab- 
endum clause  declared  tbe  use  to  be  for  tbe 
grantee.  In  such  a  conveyance  no  oae  r 
suits  to  the  grantor.  The  autborltlee  upon 
this  branch  of  equity  Jurisprudence  hold 
that  "where  a  deed  expresses  a  considera- 
tion which  Is  merely  nominal,  no  use  reanlta 
to  the  grantor,  and  parol  proof  that  the  con- 
veyance was  intended  to  be  in  trust  for  the 
grantor  is  not  admissible  and  will  not  raise 
a  trust"  Nor  can  a  trust  be  Implied  tai 
favor  of  tbe  grantor  of  land,  "by  deed  oper- 
ating under  tbe  statute  of  uaea  in  favor  of 
the  grantee.  Where  a  use  is  declared,  no 
other  use  can  be  shown  to  resnlt"  1  Perry. 
Trusts,  par.  162;  Whyte  v.  Arthur,  17  N.  J. 
Eq.  523;  Hogan  v.  Jaques,  19  N.  J.  Bq.  123, 
97  Am.  Dec.  644;  Lovett  v.  Taylor,  54  N. 
J.  Eq.  311,  34  AU.  896,  and  other  cases  cHed 
on  top  of  page  319,  54  N.  J.  Bq.,  and  page 
899,  34  Atl.;  Browne,  St  Frauds,  par.  3; 
Leman  v.  Whitley,  4  Buss.  423. 

These  declarations  ot  John,  If  they  are  to 
be  relied  upon  as  stating  the  fact  go  to 
establish  an  express  trust'  which  it  must  be 
held  was  void  because  not  reduced  to  writ- 
ing, and  not  aliened  by  him,  and  was  there- 
fore unenforceable.  In  the  court  below  it 
was  considered  that  there  was  no  aflSrmatlve 
evidence  that  this  deed  was  procured  by 
either  fraud  or  undue  influence,  and  the  case 
was  compared  with  that  of  Le  Gendre  t. 
Ooodbrldge,  46  N.  J.  Bq.  420,  19  AU.  543. 
and,  upon  the  strength  of  the  compariaon, 
tbe  opinion  advised  the  dismissal  of  the  bill. 
But  It  will  be  found,  by  an  examination  of 
the  instructive  opinion  filed  In  that  case,  that 
the  result  there  reached  was  based,  not  only 
upon  proofs  showing  "perfect  capacity"  hi 
the  grantor  to  make  the  deed,  but  also,  in 
a  very  marked  degree,  upon  the  testimony 
of  tbe  grantee,  who  met  the  burden  of  proof 
by  swearing,  inter  alia,  that  "the  flrst  she 
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knew  tbat  lier  mother  contemplated  making 
the  deed  waB  when  she  announced  that  she 
would  make  It,"  and  that  "ahe  did  nothing 
destgnedlr  to  put  a  deelre  In  her  mother's 
heart  or  mind  to  make"  the  deed.  Vice 
Chancellor  Van  Fleet  was  thna  evidently 
convinced  by  the  testimony  of  the  grantee 
that  the  purpose  to  make  the  deed  was,  to 
use  his  forcible  language,  the  "spcmtaneona 
product  of  the  grantor's  mind,"  and  that  It 
"originated  ottlrely  with  her,  without  solic- 
itation, hint,  or  suggestion  of  any  kind  from 
the  grantee."  We  hare  no  such  assurances 
from  the  accused  grantee  In  the  case  in  hknd. 
On.  the  contrary,  he  has  advisedly  elected  to 
ronabi  silent  as  a  witness,  and  to  challenge 
only  the  legal  snffldeaey  of  complainants' 
evidence  to  sustain  the  burden  of  proof  as  to 
the  charges  of  fraud  and  Imposition  against 
him  upon  which  their  right  to  relief  deiiends. 
But  In  view  of  the  circumstances  and  rela- 
tions of  the  parties  above  narrated;  In  view 
of  the  comidalnants'  proofs  showing  the 
designed  concealmait  and  misrepresentation 
by  the  defendant  of  the  fact  of  the  convey- 
ance to  him  when  Information  was  asked 
of  him  by  his  sister,  and  when  It  was  his 
duty  to  disclose  the  truth  to  her;  In  view, 
also,  of  his  Interference  on  several  occasions 
with  free  convwsatlon  between  his  father 
and  sister,  and  also  between  his  father  and 
Mary  Dawson,— the  bnrdeiv  of  proof  was,  I 
think,  shifted  and  thro'wn  upon  him  to  rebut 
and  overcome  by  evidence  the  presumption 
of  fraud  which  these  facts.  In  connection 
with  the  recital  In  his  deed  of  his  payment 
of  only  a  nominal  consideration  for  the 
property,  raised  up  against  him.  In  this  he 
has  utterly  failed.  Matters  of  grave  mo- 
ment seem  to  me  to  enter  into  the  questions 
presented  for  our  decision  upon  this  appeal, 
involving  the  nature  and  extent  of  the  pro- 
tection of  the  property  of  the  aged  and  fee- 
ble from  the  schemes  of  avarice,  which  courts 
of  equity  will  deem  It  their  duty  to  afford 
and  enforce  In  their  anxiety  to  prevent  fraud 
and  imposition  and  to  restrain  improvidence, 
as  well  as  to  secure  equality  In  the  division 
of  property  among  those  having  equal  claims 
upon  parental  generosity,— the  preservation 
of  the  peace  and  happiness  of  the  family 
circle  from  life-long  animosities  among  Its 
members,  certain  to  be  aroused  by  any  at- 
tempt  of  one  member  to  obtain  an  undue 
advantage  for  himself  from  old  and  trusting 
parents.  These,  and  other  considerations  re- 
lating to  the  policy  of  our  laws  for  the  ex- 
emption of  the  public  from  charges  for  the 
support  of  the  poor  and  the  propertyless,  all 
unite  to  condemn  the  transaction  which  Is 
the  subject  of  this  suit.  The  decree  below 
should  be  reversed,  and  a  decree  entered  In 
favor  of  the  complainants  declaring  the  deed 
void,  in  accordance  with  the  prayer  of  the 
bUl. 

6ARBBTSON,  HENDBICKSON.  and  AD- 
AMS, JJ..  dissent 


McGRATH  V.  NOBTH  JEBSBT  BT.  BY.  CO. 
(Oonrt  of  Elrrors  and  Appeals  of  New  Jaraay. 

June  17,  1901.) 
EmtEET  RAILROADS— INJVRT  TO  PEDESTRIAN. 

1.  One  who  passes  on  foot  along  a  cross- 
walk over  a  highway  is  bottnd  to  use  his  pow- 
ers of  observation  to  discover  approRchinz  vehi- 
cles, and  should  exercise  a  reasonable  judgment 
as  to  when  and  how  to  cross  without  colli- 
sion. 

2.  This  mle  governs  the  relation  of  a  pedes- 
trina  to  all  vehicles,  jnclading  trolley  cars. 

3.  Trolley  cars  have  characteristics  of  their 
own,  but  are  not,  therefore,  set  apart  for  legal 
treatment  is  a  class  by  themselves.  Their  pe- 
culiarities are  circumstances  that  have  some- 
times to  be  taken  into  account  in  ap^yiog  the 
general  mle  to  a  particular  case. 

(Syllabus  by  the  OourU 

Error  to  circuit'  court,  Essex  county. 

Action  by  James  McOrath  against  the 
North  Jersey  Street-Eailway  Company.  Judg- 
ment for  defendant,  and  plaintiff  brings  a- 
ror.    Affirmed. 

Samud  Kallsd^  tor  plaintiff  in  error. 
Qeorge  T.  Werts,  for  defoadant  in  error. 

ADAMS,  J.  The  plaintiff,  while  crossing 
Market  street,  in  the  city  of  Newark,  was 
Injured  by  a  car  of  the  defendant  and  has 
brought  suit  to  recover  damages.  The  trial 
Judge  directed  a  verdict  for  the  defendant 
and  gave  his  reason  for  doing  so  in  these 
words:  "The  conclusion  I  have  reached  in 
this  case  upon  the  plalntilTs  own  testimony 
Is  that  he  Is  not  entitled  to  recover.  He  says 
that  he  did  not  look  for,  a  car  on  the  track, 
except  as  he  left  the  sidewalk.  I  think  that 
In  a  crowded  condition  of  the  street  as  it 
was  at  that  time,  with  the  car  where  it  must 
have  been,  as  described  by  the  witnesses  who 
saw  him.  It  was  the  duty  of  the  plaintiff  to 
look  after  he  left  the  sidewalk.  He  must  be 
assumed  to  know  (the  testimony  does  not 
show)  that  cars  run  -frequently  on  Market 
street,  and,  of  course,  he  must  know  the  dan- 
ger in  a  crowd  of  that  kind.  If  he  had  seen 
the  car  at  a  standstill,  and  then  had  been 
overtaken  because  the  car  gave  a  sudden 
spurt  It  might  have  been  argued  that  he  had 
a  right  to  8upi>ose  that  the  car  would  con- 
tinue to  stand  still,  and  that  they  were  giv- 
ing to  the  crowd,  and  to  him,  as  one  of  the 
crowd,  the  right  to  cross.  But  that  was  not 
the  situation.  He  says  he  did  not  see  it. 
Others  there  did  see  It  and  I  think  if  he  had 
used  the  precaution  that  a  reasonable  mau 
would  use  this  accident  would  have  been 
avoided."  The  plaintiff  excepted  to  the  di- 
rection of  a  verdict  for  the  defendant  and 
has  assigned  error  upon  the  exception; 
These  observations  of  the  trial  Judge  em- 
body three  propositions:  That  the  plaintiff, 
in  attempting  to  cross  Market  street  was 
bound  to  be  careful;  that  the  evidence  tend- 
ed to  show  that  he  was  not  careful;  and  that 
It  pointed  so  plainly  to  this  conclusion  that 
the  Jury,  if  the  case  had  gone  to  them,  could 
not  reasonably  have  reached  .the  opposite 
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conclusion.  Tbe  flrst  prtqposltlon  Is  matter 
of  law;  the  others  are  matter  of  fact  The 
trial  Judge  took  a  correct  view  of  the  legal 
rule.  A  pedestrian,  while  walking  in  the 
highway,  la  bound  to  be  carefuL  The  law  Is 
settled,  though  Ita  application  is  not  always 
easy.  In  Railway  Co.  r.  Block,  55  N.  J. 
Law,  605,  27  AtL  1067,— a  case  decided  In 
1803,— Mr.  Justice  Magle,  In  delivering  the 
opinion  of  this  court,  said:  "We  must  recur 
to  the  general  mie  which  requires  one,  in 
exercising  his  lawful  rights  In  a  place  where 
the  exercise  of  like  rights  by  others  may  put 
him  In  peril,  to  ase  such  precaution  and  care 
for  his  safety  as  a  reasonably  prudent  man 
would  use  under  the  circumstances.  From 
this  rule  It  may  be  said,  in  general,  that  one 
who  passes  on  foot  along  a.  sidewalk  or  path 
of  a  highway  must  use  his  powers  of  obser- 
vation in  respect  to  other  passers  thereon, 
and  a  reasonable  Judgment  to  avoid  collision. 
In  crossing  the  roadway,  a  foot  passenger 
must  likewise  use  his  powers  of  observation 
to  discover  approaching  vehicles,  and  a  like 
Judgment  when  and  how  to  cross  withont  col- 
lision. In  the  latter  case  doubtless  the  de- 
gree of  care  required  exceeds  that  required 
In  the  former  case,  not  because  the  right  of 
the  foot  passenger  and  tbe  right  of  the 
driver  of  a  vehicle  dlfTer,  but  because  of  the 
circumstances.  The  vehicle  usually  travels 
at  a  greater  speed.  It  cannot  be  so  qnlckly 
stopped  or  diverted  from  its  course.  A  street 
car  cannot  deviate  from  its  track,  while  the 
passer  on  foot  may  qnlckly  stop,  turn  aside, 
or  even  retrace  his  steps."  The  rule  thus 
stated  governs  the  relation  of  a  pedestrian  to 
all  vehicles.  It  is  true  that  a  trolley  car  has 
characteristics  of  Its  own.  It  is  a  large, 
smooth-running  vehicle  of  great  weight.  Its 
momentum  is  therefore  high,  even  when  its 
velocity  is  low.  On  the  one  hand.  It  cannot 
deviate  from  its  track;  on  the  other  hand. 
Its  rate  of  speed  is  under  prompt  controL 
These  peculiarities,  however,  are  not  criteria 
by  which  trolley  cars  are  set  apart  for  legal 
treatment  In  a  class  by  themselves.  They 
are  merely  circumstances  that  have  some- 
times to  be  taken  into  account  in  ai^lying 
the  general  rule  to  a  particular  case. 

As  the  ruling  that  is  said  to  be  erroneou 
was  made  after  the  evidence  was  all  In  on 
both  sides,  it  follows  that  the  question  is 
not  whether  the  plalntift,  on  his  own  testi- 
mony, or  ev^i  on  bis  own  case,  appears  to 
be  not  entitled  to  recover,  but  whether,  on 
tbe  whole  case,  he  appears  to  be  not  en- 
titled to  recovo:;  that  Is,  whether  from  all 
the  evidence  It  so  clearly  appears  that  he 
was  not  entitled  to  recover  that  a  Jury 
could  reasonably  and  legitimately  arrive  at 
no  other  result.  For  the  purposes  of  this 
inquiry  any  disputed  question  of  fact  Is  to 
be  resolved  in  favor  of  the  plaintiff.  The 
accident  occurred  between  9  and  half  past 
9  o'clock  in  the  evoilng  of  Wednesday,  An* 
gust  10,  1899,  near  the  Intersection  of  Broad 
and  Market  streets,  the  busy  center  of  a 


great  city.  These  streets  are  at  right  angle* 
to  one  another;  Broad  street  ronning  nortJi 
and  south,  and  Market  street  east  and  west. 
Broad  street  Is  80  or  00  feet  wide.  Aloag 
the  central  portion  of  each  street  Is  a  double 
line  of  trolley-car  tracks,  which  also  connect 
by  curves  to  the  north  and  east,  over  whlcb 
cars  pass  ont  of  Broad  street  on  tbe  nortb 
into  Market  street  on  the  east,  and  in  the 
opposite  direction.  On  the  evening  of  tbe  ac- 
cident the  plaintiff  was  crossing  Market 
street  from  south  to  north  on  the  crosswalk 
that  is  In  a  line  with  the  east  sidewalk  of 
Broad  street.  It  was  dark.  Many  persona 
were  on  the  crosswalk;  and  a  procession, 
with  music,  or  to  the  beating  of  a  drum, 
was  moving  west  towards  Broad  street  along 
the  north  part  of  Maiicet 'street,  and  bad 
approached  near  enough  to  the  east  line  of 
Broad  street  to  attract  attention,  and  tend 
to  throng  that  locality.  Tbe  time,  place,  and 
circumstances  wae  such  as  to  put  a  care- 
ful man  on  his  guard.  As  the  plalntiflf  step- 
ped dovni  from  the  sonthem  curb  of  Market 
street  to  tbe  crosswalk,  he  looked  to  the 
west,  and  saw  no  east-bound  car.  He  went 
on  for  12  or  15  feet,  along  the  crosswalk, 
at  an  ordinary  pace,  and  so  came  to  the 
south  rail  of  tbe  east-bound  track.  This 
operation  would  take  not  more  than  seven 
seconds.  As  tbe  plaintiff  stuped  with  bis 
left  foot  across  the  south  rail,  he  was  struck 
by  a  car  that  bad  come  along  Market  street 
from  some  place  west  of  Broad  street,  had 
crossed  the  entire  width  of  Broad  street,  and 
bad  made  one  stop  in  transit  Tbe  exact 
place  and  purpose  of  this  stop  are  in  some 
doubt.  Cook,  the  motorman,  a  witness  for 
the  defendant  said  that  he  stopped  tbe  car 
because  there  was  a  car  passing  In  front 
of  him.  This  does  not  seem  consistoit  with 
bis  other  statement  that  he  stopped  within 
five  feet  of  the  crosswalk  "because  people 
were  crossing."  It  may  be  that  the  word 
"car,"  in  his  printed  testimony,  should  read 
"crowd."  So  read,  his  evidence  is  consistent 
with  itself  and  with  that  of  other  witnesses. 
O'Connor,  a  police  officer  on  duty  at  the 
crossing,  who  was  called  as  a  witness  by 
tbe  defendant  said  that  tbe  car  "stopped  on 
the  other  side  of  the  crosswalk,"  at  tbe 
place  where  there  is  a  curve  in  the  track, 
about  10  feet  lie  Judged,  west  of  tbe  cross- 
ing. Wlnans,  a  witness  for  the  plaintiff, 
said  that  the  car  stopped  about  five  feet 
from  the  crossing,  "to  let  people  go  over  the 
crossing,"  and  that  it  stood  there  until  some 
people  bad  crossed.  Kuhn,  a  police  officer, 
who  was  a  witness  for  the  plaintiff,  said 
that  he  flrst  noticed  the  car  when  it  was 
about  In  the  center  of  Broad  street  coming 
across.  He  Is  silent  as  to  any  stop.  The 
counsel  for  tbe  plaintiff  argued  the  case  on 
tbe  theory  that  the  car  came  to  a  full  stop, 
before  the  accident  a  few  feet  west  of  the 
place  where  the  plaintiff  was  struck.  This 
Is  the  fair  result  of  the  testimony;  for  three 
witnesses  swore  to  the  facit  and  no  one  de- 
Digitized  by  CjOOQIC 


N.  J.)    MAYOR,  ETG,  CITY  OF  NEWABK  v  STATE  BOARD  OF  TAXATION.       625 


nied  it  The  plaintiff  did  not  see  the  car 
nntll  the  instant  of  the  accident  He  testi- 
fied. "A  car  was  coming  down,  and  came 
80  suddenly  I  didn't  realise  anything  until 
It  atmcli  me."  He  said,  also,  that  while  he 
was  on  the  crossing  he  looked  only  towards 
the  east  The  following  is  an  extract  from 
bis  testimony:  "I  kept  looking  east— watclv- 
Ing  the  cars  coming  up.  Q.  Didn't  you  look 
west  at  all?  A.  No,  sir;  not  after  I  stepped 
off  the  sidewalk  onto  the  crossing.  I  kept 
walking  along.  Q.  7ou  were  looking  for 
cars  coming  on  the  furthest  track?  A.  Yes, 
sir.  Q.  The  track  you  had  not  reached?  A. 
The  track  I  hadn't  reached,— the  furthest 
track.  Q.  But  yon  did  not  look  for  a  car 
on  the  track  yon  were  about  to  cross?  A. 
Not  at  that  time.  Q.  And  you  never  looked 
for  a  car  on  that  track,  excepting  as  you 
left  the  sidewalk?  A.  No,  sir.  Q.  That  was 
the  last  time?  A.  That  was  the  last  time. 
Q.  And  you  say  there  was  quite  a  crowd 
there?  A.  Yea,  sir.  Q.  How  much  of  a 
crowd  would  you  say?  A.  I  couldn't  give 
you  any  idea.  Q.  I  don't  mean  in  numbers, 
but  were  they  standing  around  pretty  thick? 
A.  Standing  around  pretty  thick;  yes.  Q. 
So  that  In  walking  over  yon  had  to  go  slow- 
ly? A.  Yes.  Q.  You  had  to  pick  your  way? 
A.  No;  I  kept  walking  right  along  at  a  nice, 
ordinary  walk,  I  should  call  it  Q.  Where 
was  this  crowd  of  people  that  you  speak 
of?  A.  Some  on  the  comer,  and  others  crosa- 
Ing  over.  Q.  Ahead  of  you,  some  of  them? 
A.  Ahead  and  behind."  Two  conclnsions 
«eem  ineritable.  One  is  that  If  the  plaintiff, 
Just  before  the  accident  had  not  been  In- 
attentlTC  to  his  surroundings,  he  must  have 
seen  this  east-bound  car,  within  a  few  feet 
of  him,  either  in  motion  or  at  rest,  on  the 
track  upon  which  be  was  about  to  step. 
The  car  was  a  large  object  Its  lights  mads 
it  consplcnons.  There  was  no  impediment 
to  Tlsion.  Dnfortnnately,  the  plaintift  was 
looking  away  from  the  car,  and  so  did  not 
«ee  It  The  otb«r  conclusion  that  results 
from  the-  testimony  is  that  the  plaintiff, 
when  be  looked  to  the  west  before  stepping 
off  the  curb,  and  saw  no  east-bonnd  car, 
must  have  looked  carelessly.  He  testified 
that  when  be  looked  to  the  west  some  trucks 
were  coming  from  that  direction,  but  no 
cars;  that  there  was  no  car  in  the  Immedi- 
ate Tlcinlty,— that  is,  east  of  the  Broad  street 
track;  that  he  saw  no  cars  to  the  west  of 
him  at  all;  that  be  did  not  look  a  consider- 
able distance,  but  Just  looked  up;  that  be 
supposed  that  he  saw  across  Broad  and 
Market  streets;  that  he  saw  to  the  east  of 
the  track  (meaning,  probably,  the  tracks  in 
Broad  street);  that  he  saw  no  car  coming 
across  Broad  street  The  time  that  elapsed 
between  his  leaving  the  curb  and  the  acci- 
dent was  brief;  only  what  a  man  would 
occupy  in  walking  12  or  15  feet  at  a  "nice, 
ordinary  walk."  The  car.  Just  before  be 
encountered  It  had  crossed  a  street  80  or 
SO  feet  wide.    In  doing  so  it  had  made  a 


full  stop,  and  bad  waited  an  appreciable 
time  to  allow  pedestrians  to  pass  in  front 
of  it  at  a  crossing,  or,  perhaps,  for  another 
car  to  get  out  of  its  way.  It  bad  then  been 
started  again,  and  had  gone  forward.  At 
the  moment  of  the  accident  its  fender  had 
reached  a  point  at  least  as  far  east  as  the 
easterly  side  of  the  crosswalk,  the  width  of 
which  dues  not  appear,  but  which  tbe  coun- 
sel for  the  plaintiff  estimated  on  the  argu- 
ment at  six  feet  It  is  inconceiyabie  that 
this  car,  when  tbe  plaintiff  looked  towards 
the  west  waa  not  somewhere  within  the 
range  of  prudent  observation.  It  is  argued 
on  behalf  of  the  plaintiff  that  his  failure  to 
look  to  the  west  wlille  he  was  on  the  cross- 
walk is  unimportant;  for,  it  is  said.  If  he 
bad  looked  to  tbe  west  be  would  bave  seen 
only  a  car  standing  still.  In  front  of  which 
he  might  assume  that  he  could  walk  with 
safety,  and  which,  when  it  was  set  in  mo- 
tion again,  came  on  without  signal,  and  with 
a  sudden  and  dang:erous  burst  of  speed.  In 
other  words,  the  plaintlfCs  inattention  is  im- 
material, because  attention  would  not  have 
saved  him.  This  argument  is  too  conjec- 
tural to  be  entirely  satisfactory.  But  aside 
from  that  the  evidence,  fairly  read,  does 
not  sustain  it  Qartland,  who  was  walking 
with  tbe  plaintiff,  said  that  the  car  was 
going  "at  a  pretty  good  speed,"  and  that  he 
heard  no  bell.  Kuhn  said  tbat  "it  came  at 
pretty  sudden  speed"  for  16  or  20  feet;  that 
"it  was  going  on  an  average  slow,  but  faster 
than  they  go  across  those  crossings";  that 
"it  was  going  faster  than  regular  speed,"— 
that  is,  than  tbe  speed  usual  at  tbat  cross- 
ing. Winans  said,  "It  pulled  very  quick; 
a  good,  sudden  Jerk."  Van  Houten,  a  police 
officer,  off  duty,  who  was  a  witness  for  the 
plaintiff,  said,  "It  waa  coming,  I  thought 
faster  than  cars  usually  come  over  that  cross- 
ing," and  that  be  heard  no  t)ell;  that  tbe 
car  was  coming  "at  a  pretty  good  rate,  I 
thought  for  a  car  to  be  coming  across 
there;  pretty  lively,  I  thought  for  a  car 
that  was  in  the  street  at  that  time.  Gars, 
as  a  gennal  thing,  come  over  that  crossing 
very  slow;  but  this  was  not  coming  slow, 
I  didn't  think."  This  testimony  does  not 
tend,  in  a  substantial  sense,  to  prove  tbat 
the  car  was  moving  at  a  speed  so  high 
as  to  be  perilous  to  a  careful  pedestrian,  or 
make  probable  the  hypothesis  that  if  the 
plaintiff  had  not  been  negligent  he  would, 
nevertbeless.  bave  been  hurt.  Tbe  direction 
of  a  verdict  for  the  defendant  was  not  er- 
roneous.   The  Judgment  is  affirmed. 


MAYOR,  ETC.,  OF  CITY  OF  NEWARK  v. 

STATE  BOARD  OF  TAXATION  et  al. 
(Supreme  Coart  of  New  Jersey.    Jnne  10,1801.) 

STRSST     RAILROADS— HIOHWATS—INTBRBST— 

RIGHT  OF  WAY— TAXATION  AS 

REAL  B8TATB. 

The  North  Jersey  Street-Railway  Company 
has  snch  an  interest  ui  tbe  soil  of  the  highways 
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over  which  it  passes  as  is  taxable  as  real  es- 
tate. 

Garrison,  J.,  dlssentiiig. 

(Syllabos  bj  the  Court.) 

Certiorari  by  the  mayor  and  cooimoa  conn* 
dl  of  the  city  of  Newark  against  the  state 
board  of  taxation  and  the  North  Jersey 
Street-Rallway  Company  to  review  the  ac- 
tion of  the  board  in  reducing  the  railroad 
company's  assessment  on  its  right  of  way. 
Decision  of  the  board  reversed. 

Argued  February  term,  1901,  before  VAN 
8TCKEL,  QARBISON,  and  FORT,  JJ. 

Herbert  Boggs  and  Henry  Young,  for 
plaintiff.  Spencer  Weart  and  Geo.  T.  Werts, 
*or  defendants. 

VAN  SYCKEL,  3.  The  board  of  assees- 
ment  and  reviaion  of  taxes  of  the  city  of 
Newarit  levied  an  assessment  for  the  year 
1900  on  the  property  of  the  North  Jersey 
Street-Rallway  Company  to  the  amount  of 
98,100,000.  On  appeal  to  the  state  board  of 
taxation,  the  assessment  was  reduced,  and 
fixed  at  the  sum  of  $2,265,979.42  upon  the 
real  and  personal  property  of  the  said  com- 
pany. The  writ  of  certiorari  In  this  case  Is 
prosecnted  to  test  the  legality  of  the  action 
of  the  state  board. 

The  conclusions  of  the  state  board,  and 
the  facts  upon  which  its  decision  is  based, 
are  set  forth  in  the  printed  book.  The  state 
board  jnstified  the  reduction  of  the  assess- 
ment upon  the  assertion  that  the  trolley 
company  had  no  greater  right  In  the  street 
than  the  traveler  up<m  It,  on  foot  or  in  the 
ordinary  vehicle,  and  that  It  therefore  had 
no  taxable  Interest  in  the  soil  of  the  street 
The  liasls  adopted  for  estimating  the  burden 
was  the  cost  of  reproduction  of  the  com- 
pany's rails,  stringers,  poles,  wires,  dynamos, 
etc.,  including  the  cost  of  labor  in  laying 
and  erecting  the  same,  deducting  14  per  cent. 
for  depreciation.  In  discussing  this  question 
to  a  Just  conclusion,  we  must  not  fall  to 
observe  the  distinction  between  the  franchise 
of  the  company,  which  is  taxable  by  the 
state  for  its  own  purposes,  and  the  property 
acquired  by  the  corporation  to  enable  It  to 
enjoy  Its  franchise.  Such  property  is  under 
our  laws  taxable  by  the  local  authorities. 
Pipe-Line  Co.  v.  Berry,  53  N.  J.  Law,  212, 
21  Atl.  490.  The  assessment  of  the  Newark 
board  was  imposed  under  the  act  of  April 
11,  1866  (8  Gen.  SL  p.  8292).  The  second 
section  provides  that  all  real  estate,  whether 
owned  by  Individuals  or  corporations,  shall 
be  liable  to  taxation  at  its  full  value.  The 
third  section  provides  that  "the  term  'real 
estate,'  as  used  in  the  act,  shall  be  construed 
to  Include  all  lands,  all  water  power  thereon 
or  appurtenant  thereto,  and  all  buildings  or 
erections  thereon  or  aflixed  to  the  same, 
trees  and  underwood  growing  thereon,  and 
all  mines,  quarries,  peat  and  marl  beds,  and 
all  fisheries."  The  underlying  question, 
therefore.  In  this  case  is  whether  the  defend- 


ant company  baa  an  Interest  in  the  aoU  of 
the  highway  which  is  taxable  as  real  estate. 

It  must  be  assumed  that  the  laying  of  the 
trolley  tracks  in  the  highway  imposes  no  ad- 
ditional servitude  upon  the  tltie  of  the  abut- 
ting owner,  and  that  as  between  the  com- 
pany and  the  abutting  owner  nothing  Is  tak- 
en from  such  owner  for  which  he  is  eutlUed 
to  compensation.  That  is  now  the  settled 
law  of  this  state.  But  the  question  now  pre- 
sented is  entirely  different  It  Is  a  ques- 
tion between  the  public  and  the  trolley  com- 
pany, and  not  between  the  trolley  company 
and  the  abutting  owner  on  the  hi^way.  A> 
between  the  public  and  the  trolley  com- 
pany, has  the  latter  on  interest  in  land?  It 
will  not  be  controverted  that  the  ri^t  in 
the  highway,  which  the  public  authorities 
have  acquired  as  against  the  abutting  own- 
er, is  an  Interest  In  land..  Hoboken  Land 
&  Improvement  Co.  v.  Mayor,  etc.,  of  City 
Of  Hoboken,  36  N.  J.  Law,  551.  As  between 
the  city  of  Newark,  having  such  titie  to  the 
highways,  and  the  trolley  company,  the  lat- 
ter has  acquired  the  right  to  lay  in  the  soil 
the  foimdations  for  Its  tracks  and  to  lay 
rails  thereupon,  and  the  right  to  the  contln- 
noos,  unlntermpted  occupancy  of  such  part 
of  the  public  estate.  Its  poles  and  Its  tracks 
are  there  permanently,  to  the  exclusion  of 
any  other  person  that  might  deedre  to  occupy 
the  land,  and  during  the  life  of  the  grant 
the  city  of  Newark  will  be  without  power 
to  remove  them.  The  company  has  a  grant 
of  part  of  the  public  estate  for  its  own  per- 
manent exclusive  nse,  and  that  Is  an  Interest 
in  real  estate.  The  part  must  be  of  the 
flame  character  as  the  whole.  The  asser- 
tion that  the  right  In  the  soU  of  the  high- 
way, acquired  and  used  by  the  trolley  com- 
pany, is  no  greater  than  that  enjoyed  by 
the  public  In  general.  Is  not  only  in  conflict 
with  the  evidence  of  our  senses,  but  U  re- 
jected by  the  adjudged  cases  on  the  sub- 
ject If  the  rlg^t  Is  no  greater,  why  may 
not  every  Individual  exercise  and  enjoy  it 
without  an  express  grant?  Take  like  froBi 
like,  and  nothing  remains  to  be  the  subject 
of  a  grant  The  right  of  the  horse-railroail 
company  is  exclusive,  and  entitles  it  to  ex- 
clude from  the  habitual  and  continuous  use 
of  its  tracks  all  others  who  att^npt  to  act 
In  competition  with  It  Cltliens'  Conch  Co. 
v.  Camden  Horse  B.  Co.,  88  N.  J.  Eq.  267, 
36  Am.  Rep.  542,  In  New  Jersey  court  of 
errors  and  appeals. 

In  Milhau  V.  Sharp,  27  N.  Y.  620,  B4  Am. 
Dec.  816,  the  court  in  speaking  of  a  resolu- 
tion which  authorized  the  laying  of  a  street 
railway  In  Broadway,  said:  '*Dpon  the  ac- 
ceptance of  the  resolution,  if  valid,  it  became 
a  contract  between  the  parties,  binding  each 
to  the  observance  of  all  Its  provisions.  It 
was  something  more  than  a  mere  executory 
contract  between  the  parties.  It  amounted 
also  to  an  immediate  grant  to  the  defendants 
of  an  Interest  and.  It  would  seem,  of  a  free- 
bold  Interest  in  the  soil  of  the  streets.    The 
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rails,  wben  laid,  would  become  a  part  of  the 
real  estate,  and  the  exclvsive  right  to  main- 
tain tbem  would  be  Tested  in  the  defendants. 
The  title  to  the  rails,  when  attached  to  the 
land,  and  such  right  In  the  land  as  may  be 
requisite  for  their  maintenance,  are  therefore 
granted  to  the  defendants  by  the  resolution." 
Bqnally  pronounced  is  the  Judgment  of  the 
supreme  court  of  Connecticut  In  City  of 
New  Haren  v.  Falrhaven  &  W.  B.  Co.,  38 
Conn.  422,  9  Am.  Bep.  399,  the  court  said: 
"The  defendant's  property  consists  In  part 
of  rails,  sleepers,  ties,  and  spikes,  so  laid 
Into  and  attached  to  the  soli  In  the  street, 
where  the  Improvement  was  made,  as  to 
become  a  part  of  the  realty.  That  property 
so  situated  Is  real  estate  has  been  repeated- 
ly decided.  We  entertain  no  doubt  that  this 
ought  to  be  regarded  as  real  estate,  and  as 
such  liable  to  assessment  like  other  real  es- 
tate especially  benefited,  unless  there  la 
something  in  the  charter  showing  that  the 
legislature  did  not  Intend  that  this  species 
of  property  should  be  assessed."  To  the 
Uke  effect  are  the  judicial  declarations  in 
the  following  cases:  Providence  Gas  Co.  v. 
Thurber,  2  R.  I.  21,  65  Am.  Dec.  621;  City 
of  Chicago  v.  Baer,  41  lU.  806;  Chicago  City 
R.  Co.  V.  City  of  Chicago,  90  111.  573,  32  Am. 
Rep.  54;  Appeal  of  North  Beach  &  M.  R. 
Co.,  82  Cal.  500;  People  v.  Casslty,  46  N.  Y. 
46:  Smith  T.  Mayor,  etc.,  68  N.  Y.  552;  Peo- 
ple T.  Commissioners  of  Taxes  and  Assess- 
ments for  City  and  County  of  New  York,  82 
N.  Y.  459. 

In  the  cases  of  Telegraph  Co.  t.  Hess,  125 
N.  Y.  641,  26  N.  K.  919,  and  People  v.  Dolan, 
126  N.  Y.  166,  27  N.  B.  269,  12  L.  R.  A  251, 
the  question  was  whether  the  companies  had 
an  Irrevocable  frauchlse  to  occupy  the  pub- 
lic streets,  and  It  Involved  the  construction 
of  the  New  York  statute  (Acts  1848,  c.  265, 
as  amended  by  Acts  1853,  c.  471).  Those 
cases  held  that  It  was  a  mere  revocable 
license.  The  defendant  railway  company 
wlU  not,  I  presume,  contend  that  such  a  limi- 
tation exists  upon  Its  title  under  the  laws  of 
this  state.  The  decisions  In  this  state  are 
In  harmony  with  the  earlier  New  York  cases 
and  other  decisions  of  like  Import  Pipe- 
Line  Co.  V.  Berry,  53  N.  J.  Law,  214,  21  AtL 
490;  Passaic  Water  Co.  v.  City  of  Paterson, 
56  N.  J.  Law,  471,  29  Atl.  185;  Newark  &  H. 
Traction  Co.  v.  Mayor,  etc.,  of  Borough  of 
North  Arlington  (N.  J.  Sup.)  46  Atl.  568.  In 
the  latter  case  Mr.  Justice  Collins  says: 
"That  the  interest  of  the  railway  company  in 
the  street  is  real  estate  cannot  be  questioned," 
—and  he  refers  with  approval  to  the  New 
York  cases.  The  Bngllsh  cases  accord  with 
the  view  of  our  supreme  court.  Rex  v. 
Mayor,  etc.,  of  Bath,  14  East  609;  Bex  v. 
Rochdale  Waterworks,  1  Maule  &  S.  634; 
Rex  V.  Birmingham  Gaslight  &  Coke  Co..  1 
Bam.  &  C.  506;  Kex  v.  Brighton  Gaslight  A 
Coke  Co.,  5  Bam.  A  C.  466;  Electric  Tel. 
Co.  T.  Overseers  of  the  Poor  of  Salford  Tp., 


U  Bxch.  181;  Cory  t.  Bristow,  1  a  P.  DJt. 
54,  affirmed  In  2  App.  Cas.  262. 

It  Is  suggested  that  the  public  autborltim 
hold  their  legal  title  to  the  highway  as  trus- 
tees for  all  the  people,  and  that  a  trustee  la 
without  capacity  to  part  with  Its  legal  title 
to  what  it  holds  In  trust  There  Is  no  such 
general  legal  rule  making  a  trustee. incapable 
of  transmitting  the  legal  title.  The  power 
of  the  trastee  in  that  respect  depends  upon 
the  fact  whether  It  Is  consistent  with,  and  in 
due  execution  of,  his  tmst  It  may  be  that 
In  the  execution  of  the  trust  he  mast  convey 
his  entire  legal  estate,  or  a  part  of  It  or  a 
teaser  estate.  In  the  case  of  tbls  street-rail- 
way company,  the  legislature  has  authorized 
the  city  of  Newark  to  grant  to  the  company 
the  exclusive  use  of  a  portion  of  the  soil  of 
the  streets.  The  grant  has  been  made,  and 
oiu:  courts  have  upheld  such  grants  as  valid 
and  eSectuial.  If  this  railway  company  was 
without  this  legal  right  and  without  the  Jus- 
tification based  upon  It  It  would  be  indict- 
able for  maintaining  a  public  nuisance  In  the 
highway.  No  one  would  doubt  that  an  indi- 
vidual, who,  without  express  authority,  oc- 
cupied the  street  with  a  like  obstruction, 
would  be  amenable  to  the  criminal  law.  In 
New  York,  the  city  owns  the  fee  of  the 
streets;  but,  as  the  public  authorities  hold 
It  In  trust  for  public  uses  as  a  highway,  they 
have  no  greater  capacity  to  convey  a  part  of 
their  legal  estate  than  the  public  authorities 
In  this  state  have  to  convey  a  part  of  the 
lesser  estate  vested  in  them  In  trust  In  my 
Judgment  therefore,  the  street  railway  com- 
pany has  such  an  Interest  in  the  soil  of  the 
highways  over  which  It  Is  laid  as  is  taxable 
as  real  estate.  The  action  of  the  state  board 
of  taxation  was  based  upon  an  erroneous 
legal  principle,  and  should  be  sat  aside. 

FORT,  J.,  concurs. 

GARRISON,  J.  (dissenting).  .The  questions 
upon  which  unanlmltyils  lacking  are:  What 
does  a  trolley  company.  »wn  In  the  streets  of 
this  state?  and  how  should  it  be  taxed  there- 
for? My  colleagues  thtak  that  It  owns  "an 
Interest  in  the  soil  of  the  highways  over 
which  it  passes,"  and  tiiat  this  is  real  es- 
tate, for  which  It  should  be  taxed  at  Its  true 
value.  I  think  that  It  owns  whatever  per- 
sonal property  it  has  lawfully  annexed  to  the 
sell  of  the  highway,  for  which  It  should  be 
taxed  at  its  true  value  In  Its  permanent  en- 
vironment This  is  the  point  of  difference 
between  us. 

We  agree  that  it  is  the  settled  law  of  this 
state  that  the  abutting  owner,  by  reason  of 
the  servitude  of  a  surface  railway,  parts 
with  nothing  that  he  had  not  previously  part- 
ed with  to  the  public.  We  must  likewise 
agree  that,  prior  to  the  imposition  of  the  rail- 
way use,  the  estate  In  the  soil  of  the  high- 
way had  been  so  disposed  between  the  pri- 
vate owner  and  the  municipal  entity  repre- 
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Benting  the  public  that  In  the  private  owner 
rested  the  legal  estate  to  the  fee,  while  In 
the  representative  of  the  public  vested  the 
legal  estate  of  an  easement  sufiSdently  broad 
to  cover  all  public  uses  whatsoever,  includ- 
ing that  of  operating  a  railway  by  electricity. 
Most  probably  we  agree  in  regarding  this 
-easement  as  a  trust  to  be  administered  for 
the  benefit  of  the  public.  I,  at  least,  so  re- 
gard It.  At  this  point  we  diverge.  The  po- 
•eltlon  taken  by  the  opinion  Is  that  the  trus- 
tee, by  permitting  one  of  the  public  to  make 
41  special  use  of  the  common  right,  parts 
with  whatever  legal  estate  is  necessary  to 
-support  such  separate  easement;  whereas 
my  view  Is  that  the  trustee  permits  such  use 
.as  part  of  the  administration  of  its  trust, 
and  to  that  end  it  must  retain  its  legal  es- 
tate. From  the  same  circumstance  from 
which  Is  Implied  a  partition  of  the  public 
.easement  that  vested  in  a  single  grantee  a 
-several  interest  In  the  realty,  I  imply  only 
-an  executed  license  to  participate  in  the 
-common  easement  in  an  authorized  manner. 
The  difference  is  fundamental,  and  la  too 
far-reaching  to  be  passed  over,  because  in 
A  given  case  its  practical  bearing  upon  the 
-question  of  valuation  may  be  Inappreciable. 
The  elaborate  reasoning  of  the  opinion  deliv- 
-ered  in  the  court  of  errors  by  Mr.  Justice 
Magie,  in  the  case  of  Citizens'  Coach  Co.  v. 
'Camden  Horse  B.  Co.,  S3  N.  J.  Eq.  267,  sup- 
ports the  view  for  which  I  contend,  and  Is 
entirely  without  point  if  the  horse-railroad 
-company  had  at  law  the  easement  It  sought 
to  have  established  for  It  as  an  equity.  The 
language  of  Chief  Justice  Beasley  in  the 
same  case  is  likewise  irreconcilable  with  the 
notion  of  a  partition  of  the  public  easement 
U.  283. 

The  opinion  of  the  same  court  in  the  case 
'Of  City  of  Newark  v.  Merchants'  Ins.  Co., 
55  N.  J.  Law,  145,  26  Att.  137,  was  Inspired 
throughout  by  the  same  notion.  "It  Is  plain," 
said  Mr.  Justice  Beed,  speaking  of  a  street- 
railway  mortgage,  "that  the  real  estate  is  an 
'Inconsiderable  portion  of  the  property  mort- 
gage,"—language  which  was  not  only  incon- 
■sistent  with  the  idea  that  the  property  of 
-the  company  in  the  streets  was  real  estate, 
but  which  actually  led  to  the  amendment  by 
the  legislature  of  the  exemption  act  of  1876 
'by  the  insertion  of  the  word  "personalty," 
«o  as  to  extend  the  provisions  of  that  act  to 
mortgages  covering  the  property  of  such  cor- 
1M>rati<mB.    P.  L.  1888,  p.  494. 

Indeed,  a  line  of  cases  beginning  with  Mor- 
els &  B.  B.  Co.  V.  Mayw,  etc.,  of  City  of 
Newark.  10  N.  J.  Eq.  852.  and  Hinchman  v. 
Paterson  Horse  B.  Co.,  17  N.  J.  Eq.  75,  86 
Am.  Dec.  252,  and  ending  with  West  Jersey 
K.  Co.  V.  Camden,  G.  &  W.  By.  Co.,  62  N.  J. 
Eq.  34,  29  Atl.  423,  seems  to  me  to  have  es- 
tablished the  opposite  of  the  two  proposi- 
tions upon  which  the  present  case  la  de- 
-•dded,  which  are  that  "the  ilsht  in  the  aoU 


of  the  highway  acquired  by  the  trolley  com- 
pany" Is  greater  than  that  enjoyed  by  the 
public  in  general,  and  that  the  enjoyment 
of  such  a  right  supposes  such  a  grant  of  an 
exclusive  easement  that  a  partition  of  the 
public  right  win  be  implied.  I  cite  such  of 
these  cases  as  happen  to  be  before  me:  Jer- 
sey City  &  B.  B.  Co.  V.  Jersey  City  *  H. 
Horse  B.  Co.,  20  N.  J.  Eq.  61;  State  v.  Lav- 
erack,  34  N.  J.  Law,  201;  Camden  Horse  R. 
Co.  V.  Citizens'  Coach  Co..  81  N.  J.  Eq.  525; 
Citizens'  Coach  Co.  v.  Camden  Horse  R.  Co.. 
33  N.  J.  Eq.  267;  Buttelli  v.  Ballway  Co.,  58 
N.  J.  Law,  302,  36  Atl.  700;  Halsey  ▼.  Ball- 
way  Co.,  47  N.  J.  Eq.  380,  20  Atl.  859;  Van 
Home  V.  Railway  Co.,  48  M.  J.  Eq.  332,  21 
Atl.  1031. 

It  Is  not  part,  however,  of  the  object  of 
this  memorandum  to  argue  the  qaestions  in- 
volved, or  even  to  present  the  reasons  for 
tlie  conclusion  to  which  I  have  come.  The 
point  upon  which  I  differ  from  the  views  ex- 
pressed in  the  prevailing  opinion  baa  been 
sufficiently  indicated. 


LEB  V.  NORTH  JERSEY  ST.  BY.  CO. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Jane  17.  1901.) 

BTRBETT  RAILWAYS— INJURY  TO  TRATSLKR  ON 
BTREET— CONTRIBUTORY  NKGLIOKNCB. 
Where,  in  an  action  against  a  street-railway 
company  for  injuries  received  in  a  collision  be- 
tween defendant's  trolley  car  and  a  vehicle 
which  plaintiff  was  driving,  the-  evidence  of  plain- 
tiff's contributory  negligence  was  contradicted, 
such  question  was  properly  snbmitted  to  the 
jury. 

Error  to  the  supreme  court 

Action  by  Edward  A.  Lee  against  the  North 
Jersey  Street-Railway  Company.  From  a 
Judgment  in  favor  of  plalntUf,  defoidant 
brings  error.    Affirmed. 

J.  N.  Atkinson,  for  plaintiff  In  error.  J. 
A.  Kieman,  tot  defendant  in  error. 

PER  CURIAM.  The  only  assignments  of 
errors  are  directed  to  the  refusal  of  the  trial 
court  to  nonsuit  at  the  conclusion  of  the 
plaintiff's  case,  and  to  direct  a  verdict  for 
defendant  when  all  the  evidence  was  in. 
The  bills  of  exception  npon  which  the  as- 
slgrnments  of  error  are  based  disclose  evi- 
dence of  the  negligence  of  the  motorman  who 
was  running  the  trolley  car  which  collided 
with  the  vehicle  plaintiff  was  driving,  proper 
to  be  submitted  to  the  Jury.  While  the  proof 
that  plaintiff  contributed  to  the  colllalon  by 
his  own  nej^ligence  was  of  considerable 
weight  it  was  encountned  by  contradictory 
evidence.  Upon  the  whole  evidence,  the 
question  whether  plaintiff  exercised  the  re- 
quired care  was  property  submitted  .to  the 
Jury.  No  oror  in  these  respects  being  dis- 
coverable, the  Judgment  mnst  be  affirmed. 
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NATLOB  T.  OOBSON  et  mL 

(Court  ot  Chancery  of  New  Jersey.   Jmw  4^ 
1901.) 

PREUHINART  INJUNCTION— DOUBTFUL  RIGHT 
— RGPARABLd  INJURY. 

Complainant's  honse  projected  some  six 
inches  onto  tibe  adjoining  lot  owned  by  defend- 
ant, from  whom  she  porchased.  The  deed 
from  defendant  made  no  reference  to  the  en- 
croachment, hut  a  separate  contemporaneous 
SKreement  provided  that  the  dwelling  might 
remain  as  located,  free  of  rent.  On  complain- 
ant's application  for  a  preliminary  injunction 
restraining  defendant  from  bnildlng  on  the  ad- 
joining lot.  and  cutting  off  plaintiff^s  light  and 
air,  defendant's  aflidaTits,  mcluding  one  from 
complainant's  own  tenant,  denied  that  ma- 
terial injury  would  be  caused,  and  set  up  ma- 
terial injury  to  defendant  from  an  injunction. 
Held,  that  doubt  as  to  complainant's  right  and 
improhahility  of  material  injury  required  a  ra- 
fnul  ot  the  injunction. 

Injunction  by  Florence  Naylor  against  Es- 
ther Corson  and  others.  Order  to  show 
canae  why  preliminary  Injunction  should  not 
issue  dismissed,  and  ad  interim  restraining 
order  dissolved. 

Louis  H.  Miller,  for  complainant  J.  W. 
Acton,  for  defendants. 

QBST,  V.  C.  (orally).  This  Is  an  applica- 
tion for  preliminary  injunction  only,  and  does 
not  affect  the  ultimate  rights  of  the  parties. 
It  ought  to  be  disposed  of  at  the  present  hear- 
ing, and  may,  I  ttalnk,  be  now  decided.  The 
complainant  is  the  owner  of  a  lot  in  Mill- 
Tille,  fronting  on  High  street,  on  which,  at 
the  time  she  bought,  there  stood  an  old  frame 
dwelling  bouse,  which  projected  for  Its  whole 
length,  for  about  six  inches  in  width,  over 
and  upon  lands  ot  the  defendants,  from 
whom  she  bought  This  projection  was 
known  to.  and  dealt  wltli,  by  the  parties. 
The  deed  conveying  the  lot  to  the  com- 
plainant made  no  reference  to  the  dwelling 
or  its  extension  ontside  of  the  lot  conveyed, 
but  a  separate  agreement  made  by  the  de- 
fendants, and  delivered  to  the  complainant 
colncldently  with  the  deed,  covenanted  that 
the  dwelling  might  remain  located  as  It 
there  was,  free  of  rent  or  charge.  The  de- 
fendants owned  the  adjoining  lot  over  which 
the  six  Inches  of  the  dwelling  house  extend- 
ed, and  are  now  engaged  in  erecting  a  new 
building,  which,  when  completed,  will  ob- 
struct the  light  and  air  which  is  now  ac- 
cessible to  and  from  the  windows  opening 
from  the  complainant's  dwelling  on  the  side 
of  the  six-Inch  projection.  The  complainant 
flies  her  bill  to  enjoin  this  interference,  al- 
leging that  it  is  an  irreparable  Injury  to  her 
dwelling  house,  putting  her  claim  upon  two 
grounds,— her  right  to  light  and  air  on  that 
side  by  virtue  of  her  deed,  as  appurtenant 
to  her  estate  in  fee  passing  by  that  convey- 
ance; and  her  right  under  the  separate  cov- 
enant entered  Into  by  the  defendants  at  the 
time  of  that  conveyance.  The  defendants  de- 
ny the  complainant's  claim  under  either  as- 
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■ertlon  of  her  rights,  and  also  deny  that  any 
irreparable  injury  Is  threatened. 

As  to  the  complainant's  claim  of  a  right 
to  light  and  air  to  the  present  structure  from 
the  defendants'  lot,  as  appurtenant  to  the 
conveyance  in  fee,  it  cannot  be  sustained. 
Hie  deed  makes  no  mdution  of  any  special 
easement  In  addition  to  the  lands  described, 
and  the  line  of  description  of  the  lot  falls 
six  Inches  short  of  that  on  which  the  build- 
ing and  wlndovrs  stand  in  which  the  right  is 
asserted.  The  deed  and  the  covenant  were 
between  the  same  parties,  executed  at  the 
same  time,  for  the  same  consideration,  con- 
cerning a  kindred  subject-matter.  They 
must  be  considered  together,  and  as  the  cov- 
enant especially  dealt  with  the  rights  In  th« 
old  bnildlng,  and  the  deed  does  not  men- 
tion it,  the  covenant  must  be  held  to  have 
expressed  the  intention  of  its  parties  as  to 
the  extent  of  the  rights  conveyed.  There  Is 
no  occasion  for  an  implication  when  the  par- 
ties have  controlled  the  matter  by  express 
mention.  Looking  at  the  covenant  as  a  def- 
inition of  the  complainant's  rights  touching 
the  dwelling  which  extended  over  the  line  of 
the  lot  conveyed,  It  appears  that  it  simply 
gives  to  the  covenantee  the  right  to  have  the 
old  building  stand  where  it  was  located, 
over  the  line  of  the  property  conveyed.  The 
words  of  the  covenant  are  not  words  of  con- 
veyance of  any  interest  In  land.  Nothing 
In  any  way  defines  an  estate,  either  of  free- 
hold or  of  chattel  Interest  The  operative 
words  of  the  covenant  are  "that  the  parties 
of  the  first  part  covenant  and  agree."  No 
title,  no  legal  estate,  would  pass  by  the 
words  "covenant  and  agree."  What  Is  cov- 
enanted and  agreed  Is  that  the  dwelling 
house  as  now  located  (that  Is,  the  property 
In  question),  and  projecting  over  as  afore- 
said (that  is,  six  Inches),  may  remain  free 
from  any  rent  or  charge,  and  It  is  doubtful 
if  it  should  be  held  to  convey  any  further 
right 

The  affidavits  of  the  complainant  do  not 
show  any  interference  with  the  physical 
structure  of  the  old  dwelling.  What  they 
claim  is  the  obstruction  of  the  access  of  light 
in  to  the  windows.  The  defendants'  affida- 
vits address  themselves  to  several  points  In 
denial  of  complainant's  right  to  a  prelimin- 
ary Injunction.  They  show  that  the  defend- 
ants had,  before  this  bill  was  filed,  progress- 
ed, in  an  open  and  obvious  mann^.  In  the 
construction  of  their  new  building,  to  such 
an  extent  that  an  Injunction  restraining  them 
from  completing  It  will  be  a  material  In- 
Jury  to  them.  They  also  show,  by  the  com- 
plainant's tenants  in  actual  possession  of 
the  old  dwelling  house,  that  the  obstruction 
of  light  and  air  by  the  new  building  is  not 
an  irreparable  Injury.  Indeed,  the  tenant's 
affidavit  makes  it  doubtful  whether  any  seri- 
ous wrong  will  be  done  by  defendants'  erec- 
tion of  their  new  building;  for  the  proof  is 
that  each  of  the  rooms  opening  on  the  pro- 
jection Is  fully  lighted  and  aired  from  other 
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windows  ttaui  thoM  whlcb  may  be  obseved 
by  the  defendants'  new  building.  The  case 
la  within  the  operation  of  the  rolee  laid 
down  by  the  court  of  appeals  In  CltlaenSi 
Coach  Do.  T.  Camden  Horse  Ry.  Co.,  29  Ht 
J.  Sq.  280,  and  In  Hagerty  t.  Lee,  45  N.  J. 
Bq.  250,  17  AtL  826^  declaring  that  a<  pre^ 
llmlnaiy  Injunction  should  not  go  where- tbe 
tacts  shown  leare  the  complainant's-  right 
In  doubt,  or  fall  to  exhibit  a  probabiltty  of 
irreparable  injury.  These  etemento  of  douM 
and  lack  of  proof  of  Irreparable  injury  a>* 
bore  in  this  case,  and  leare  the  matter  la 
such  a  position  that  a  preliminary  injnnetlon 
ought  not  to  be  allowed.  The  defendants 
must,  of  course,  talce  the  risk  In  putting  vf 
the  new  structure  that  on  final  hearing  the 
complainant  may  show  an  equity  entitled 
to  the  protectioin  of  this  court  The  order 
to  show  cause  should  be  dlsmlsaed,  and  the 
ad  interim  restraint  should  be  dlsselTed. 
Costs  may  abide  the  further  order  of  tta* 
oonrt 


WICZTNSKI  T.   AMERICAN    StJOAB-Rfl- 

FINING  CO. 
(Supreme  Court  of  New  Jersey.    June  VSK 

1901.) 
BHPLOY£S-PBRSONAL  INJURY— DAMAOBS. 
An  award  of  $1,000  damages  for  brealdng 
a  leg  was  not  unreasonable. 

Action  by  Leon  Wlczynski  against  the 
American  Sugar-Beflnlng  Company.  Jud9< 
ment  for  plaintiff.  Rule  to  show  cause  why. 
new  trial  should  not  be  granted  discharged. 

Argued  February  term,  1801,  before  Dtt- 
PUK,  C.  J.,  and  DIXON,  COLLINS,  and 
HKNDRICKSON,  JJ.      . 

Cowles  &  Carey,  for  plaintiff.  McOee  A 
Bedle,  for  defmdant. 

PIDR  ODRLA.M.  The  plaintiff,  a  Poi«  wa« 
In  the  employ  of  the  American  Sugar-R»> 
fining  Company,  and  in  the  course  of  his 
employment  was  engaged  in  receiving  bag« 
that  were  thrown  down  to  be  loaded  on 
trucks.  These  bags,  which  were  filled  wtth 
crude  sugar,  would  average  3  feet  long,  8 
feet  wide,  and  40  Inches  thick.  The  custom 
was  for  one  man  to  go  on  top  of  a  bigtt 
pile  of  the  bags,  and  throw  them  down,  one 
at  a  time.  When  a  bag  was  thrown  be 
would  call  out,  and  the  men  below  would 
step  to  one  side  or  step  back  to  avoid  tIMr 
falling  bag.  The  proof  Is  that.  In  order  t* 
aToid  the  bag,  It  was  necessary  to  step  lire' 
ly.  The  floor  was  of  asphalt.  There  wtis 
an  abrasion  in  it  Just  in  the  gangway  orev 
which  the  men  passed.  Over  this  abrasIoQ 
there  was  an  iron  corering  that  might  pro- 
ject above  the  surface  of  the  floor,  on  whi<di 
a  man  might  hit  his  foot  and  be  thrown 
down.  The  plaintiff,  in  going  back,  caught 
bis  heel  as  he  was  running  away,  and  fell, 
and  a  bag  fell  upon  him,  breaking  his  leg. 
The  case  was  faltly  submitted  to  the  Jury, 


and  the  rerdlct  was  for  11,000.  The  Judge 
properly  Instructed  the  ivtf  with  c^ard  to 
the  admeasurement  of  damages.  We  think 
the  amount  awarded  not  unreasonabtet  The 
rule  should  be  discharged. 


TRBNTON  TRUST  &  SAFB-DBPOSIT  00. 

r.  SIBBITS  e«  ak 

(Ooort  of  Chancery  of  NmT  Jersey.    June  t, 

1801.) 

WILL»>O0MVnUCnON-LAP8BD  I.B8ACT. 

1.  Bequest  te  "the  diildren  of  my  sister 
Diademma  Donglity,  share  aad  share  alike." 
One  cbHd  died  t>efOre  the  testator,  leariag  two 
children.  Held,  that  the  gift  was  to  a  class, 
and  went  to  those  members  who  snrrired  the 
testator. 

2.  The  purpose  of  section  84  of  the  sot  cod- 
cemlng  rnlis  (3  Gen.  St;  p.  876S)  Is  to  prevent 
a  lapse.  There  was  no  lapse  l>y  reason  of  the 
death  of  a  child  of  the  sister  before  the  death 
of  the  testator;  for  the  gift,  by  legs!  infei^ 
e«ce;  was  to  these  chtldren  oady  who  sorrlved 
the  testator. 

(SyUabus  by  the  Court) 

BUI  by  the  Trenton  Trust  ft'  Safe-Depostt 
Company  against  Afthsak  SibMta  and  others. 
Decree  rendered. 

James  Buchanan,  for  c(Hnplalnant  John 
T.  Bird,  for  defendants  Achsab  Slbbits  and 
others.  Carroll  Bobbins,  for  defendants 
Mary  S.  Hanklns  and  Lillian  P.  Cook. 

HBED,  V.  a  The  slnigle)  Qiestkin  left 
open  for  decision  l9  Whether  sectlen  84  o£  the 
act  concerning  wntolB  operative  In  cflsee  of  a 
gift  to  a  class  of  persons.  The  questioa 
arises  under  the  will  of  John  Barnett,  de- 
cerned. Id  item  S  he  prondes:  "The  re- 
mainder of  the  Income  of  my  estate,  during 
the  life  of  my  wife,  I  gire  and  bequeath  as 
follows:  One^thlrd  part  thereof  to  my  sis- 
ter Achsab  SIbblts,  and,  in  case  of  her  death 
before  the  decease  of  my  wife,  the  money  to 
go  to  her  cbUdreh;  one*third  part  tbereoC  to 
the  cblldrea  of  my  deceased  sister  Diademma 
Doughty ;  and  one-tbird  iMUt  thereof  to  the 
children  of  my  deceased  sister  Mary  Ann 
Ulerlek."  Item  9  prorides:  "Upon  the  death 
of  my  said  wife,  then  I  direct  my  said  stores 
and  dwelling  house  to  be  sold,  and  the  pro- 
ceeds thereof,  together  With  an  other  prop- 
erty belonging  to  my  estate  net  herein  dis- 
posed of,  I  glre  and  bequeath  as  follows: 
(1)  $1,0QD  thereof  to  each  child  of  my  deceas- 
ed sister  Mary  Ann  Ulerick  who  shall  be  liv- 
ing at  the  date  of  distribution.  (2)  One-half 
of  the  Incotne  of  the  remainder  to  my  sister 
Achsab  Sibbtts  during  her  life,  and  at  her 
decease  the  principal  to  go  to  her  children, 
share  and  share  alike;  and.  In  case  of  the 
death  of  any  ctaild  leaving  issue  living  at  the 
time  of  distribution,  such  Issue  to  take  the 
parents'  share:  (S)  The  balance  to  go  to  the 
children  of  my  deceased  sister  Diademma 
Doughty,  share  and  share  alike."  The  testa- 
tor died  June  0,  1897.  Mary  Ann  HoCTman. 
one  of  the  cblldrea  oC  testator's  alster  Dia- 
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demma  Dongkty.  dl«d  tn  tbe  montt  of  March, 
IBOQi  toaTing  mirrlTiiig  ber,  aa  children,  Ldl' 
llan  1\  Oook  and  Mary  S.  Hankins.  The 
question  presented  la  whether  Lillian  P.  Cook 
and  Marj  S.  Hankins  would  take  the  share 
of  testator's  estate  which  Mary  Ann  Hoff- 
man wonld  have  taken  bad  she  snrrlTed  the 
testator. 

Without  BtatutoTjr  Interroitlon  or  express 
testamentary  direction.  It  is  entirely  settled 
that,  upon  the  death  of  a  legatee  before  the 
testator,  the  share  which  would  have  gone  to 
snch  legatee  if  he  had  surrlTed  tlie  testa- 
tor  falls  Into  the  residue.  In  the  case  of  m 
gift  to  a  class,  where,  upon  the  death  of  one 
or  more  of  the  members  of  the  class  before 
tlie  testator,  the  remaining  members  will  take 
the  entire  ^ft  equally,  no  lapse  occurs  unless 
all  the  members  of  the  class  predecease  the 
testator.  That  the  bequest  to  the  children 
of  Dlademma  Doughty  was  a  gift  to  a  class 
is  entirely  clear.  Gordon  r.  Jackson,  58  N. 
J.  Eq.  166,  48  AtL  96.  Nor  wlU  the  direction 
that  the  gift  shall  go  to  the  children,  share 
and  share  alike,  destroy  the  class.  The  gift 
la  to  such  of  the  children  as  are  alive  at  the 
death  of  the  testator,  no  other  date  for  aa- 
certainlng  the  members  of  the  class  having 
been  fixed  by  the  testator.  It  is  therefore 
those  who  survive  the  testator  who  are  to 
take  share  and  share  alike.  "Thus,"  says 
Mr.  Jarman,  "if  property  be  given  simply 
to  the  children  or  to  the  brothers  and  sisters 
of  A.,  equally,  to  be  divided  between  them, 
die  entire  subject  of  gift  wlU  vest  in  any  one 
child,  brother  or  sister,  or  In  any  larger  num- 
ber of  these  objects,  surviving  the  testator, 
without  regard  to  previous  deaths."  1  Jarm. 
TVills.  I  311.  The  right  of  the  surviving 
members  of  the  claas  is  to  take  the  gift;  or, 
more  accurately,  Ute  object  of  the  gift  is  the 
surviving  children  as  a  class,  without  regard 
to  those  who  had  died  before  the  testator. 
Gifts  of  this  kind  are  removed  from  the  op- 
eration of  the  ordinary  rule  embracing  lapsed 
legacies  and  devises.  Unless  this  gift,  there- 
tore,  to  the  children  of  the  sister  of  the  testa- 
tor, who  form  a  class,  is  within  tiie  opera- 
tion of  tiie  thtarty-fourtfa  section  of  the  act 
concerning  wills,  the  snrrlvlng  Children  of 
the  deceased  sister  will  take  the  oitire  gift 
to  the  class,  share  and  share  alike. 

The  original  act  for  the  prevention  of  laps- 
es was  passed  In  1S24.  P.  L.  1824,  p.  174. 
It  la  In  these  words:  "Whensoever  any  es- 
tate of  any  kind  shall,  or  may  be  devised 
or  bequeathed  by  the  testament  and  last  will 
of  any  testatmr  or  testatrix,  to  any  person 
being  a  child  or  othw  descendant  of  such 
testator  or  testatrix,  and  such  devisee  or 
I^atee  shall,  during  the  life  of  such  tes- 
tator or  testatrix,  die  testate  or  Intestate, 
leaving  a  child  or  children,  or  one  or  more 
descendanta  of  a  child  w  children  who  shall 
survive  such  testator  or  testatrix,  in  thst 
ease  snch  devise  or  legacy  to  such  person 
so  stated  as  above  mentioned  and  dying  In 
the  lifetime  of  the  testator  or  testatrix  shall 


not  lapses  bnt  th«  estate  so  devised  or  b»- 
qneathed  shall  vest  In  such  child  or  childma, 
descendant  or  descendanta  of  sudi  legatee 
or  devisee,  in  the  same  manner  as  if  such 
legatee  or  devisee  had  survived  the  testator 
or  testatrtx,  and  had  died  intestate,  bat  this 
provision  shall  not  apply  where  the  testatsr 
or  testatrix  shall  by  the  said  will  or  codiell 
thereto,  or  other  instrument,  have  otfaerwl8» 
directed  in  regard  to  the  children  or  d»- 
seeadante  of  the  said  devisee  or  legatee  djr- 
Ing  as  aforesaid."  This  act  was  amende* 
In  1887,  so  that  ite  provisions  were  ext^tded 
to  a  devise  or  bequest  of  a  brother  or  sistar, 
or  any  deecendant  of  a  brother  or  slstra; 
of  a  testator  or  testatrix.  8  Gen.  8t  p.  8T63, 
1 84.  There  is  to  be  found  a  statute  in  Eng- 
land and  several  statutes  in  othor  states 
designed  to  effect  a  purpose  entirely  like,  or 
somewhat  similar,  to  the  New  Jersey  stat- 
ute. In  respect  to  the  effect  of  these  stat- 
utes upon  gifta  to  dasses  there  is  consid- 
erable contrariety  of  view.  The  stetnte  of 
Rhode  Island  (sectI(Bi  6,  c.  216,  Gen.  lAWB 
1696)  declares  that  where  any  child,  grand- 
chlld,  or  relation,  having  a  devise  or  be- 
quest of  real  or  personal  estate,  shall  die 
before  the  testator,  leaving  lineal  descend- 
ants, snch  descendants  shall  take  the  estate; 
real  or  personal,  In  the  same  way  and  man- 
ner such  devisee  would  have  taken  had  he 
survived  the  testator.  The  supreme  conrt 
of  Rhode  Island  in  Moore  t.  Dimond,  5  R.  I. 
128,  held  "that,  in  the  case  of  a  devise  to 
a  class,  one  member  of  which  died  before 
the  testator,  the  statute  vested  his  interest 
in  his  lineal  desc«adanta  in  the  same  man- 
ner as  If  he  had  survived  the  testator  and 
then  died."  The  Massachusetta  statote  (Rev. 
St  c.  62,  f  24)  provides  "that  when  a  devise 
of  real  or  personal  estate  Is  made  to  an^ 
child  or  other  relation  of  a  testator,  and  the 
devisee  shall  die  before  the  testator,  leavlnir 
iBsne.  surviving  the  testator,  such  Issue  shatt 
take  the  estate  so  devised  In  the  same  man- 
ner as  the  devisee  woold  have  done  if  he 
had  survived  the  testatw."  m  Meore  v. 
Weaver,  16  Gray,  806,  the  supreme  court  of 
Massachusetta  adopted  the  construction  whl«ik 
had  been  given  to  the  same  devise  by  the 
Rhode  Island  court  to  Moore  r.  Dimond,  su- 
pra. This  construction  was  reaffirmed  wltti- 
out  discussion  in  Btockbrldge,  Petitioner,  146 
Mass.  517,  14  N.  B.  92&  The  Michigan  stat- 
ute is  like  that  of  Massachusetts,  and  has 
received  a  similar  construction.  Strong  t. 
Smith  (Mich.)  48  N.  W.  188.  The  Maine 
statute  (Rev.  St.  c.  74,  I  10)  provides  "that 
when  a  relative  of  a  testator,  having  a  de- 
vise of  real  or  personal  property,  dies  be- 
fore the  testator,  leaving  lineal  descendanta; 
they  take  such  estate  as  would  have  beea 
taken  by  such  deceased  rdative,  if  he  had 
survived."  The  supreme  court  of  Maine  i» 
Moses  T.  Allen,  81  Me.  268,  17  AtL  66,  seems 
to  have  held  that  the  lineal  deaeendant  of 
a  member  of  a  dass,  who  died  even  befevs 
the  execution  of  the  wlU,  took..  ,;ni»  Mi»^ 
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worl  Btatnte  (section  4618.  ReT.  St  18M) 
proTldes  "that  when  an  estate  aball  be  de- 
vised to  any  child,  grandchild  or  other  rela- 
tive of  a  testator,  and  anch  devisee  shall  die 
before  the  testator,  leaving  lineal  descend- 
ants, such  descendants  shall  take  the  estate, 
real  or  personal,  as  such  devisee  would  have 
taken  In  case  he  had  survived  the  testatcw." 
It  was  held  In  the  case  of  Jamison's  Btz'r 
V.  Hay,  46  Mo.  646,  that  the  statute  contem- 
plated that.  If  a  part  of  the  members  of  a 
'  class  were  dead  and  part  living,  the  chlldroi 
of  those  dead  shall  take  the  place  of  the 
deceased  parent  The  statute  of  Ohio  (sec- 
tion 6871,  Bates'  Ann.  St)  provides  that 
where  the  devisee  shall  be  dead  at  the  time 
of  the  making  of  the  will,  or  shall  die  there- 
after leaving  Issue  surviving  him,  such  Issue 
shall  take  the  estate  devised  In  the  same 
manner  aS  the  devisee  would  have  done  if 
he  had  survived  the  testator,  etc.  Similar 
construction  was  given  to  the  statute  In 
Woolley  V.  Fazson,  46  Ohio  St  807,  24  N. 
B.  689.  It  la  to  be  observed,  of  the  statutes 
thus  far  construed,  that  neither  expressly  nor 
by  Implication  Is  their  purpose  stated  to  be 
the  prevention  of  a  lapse.  In  respect  to  those 
statutes  In  which  such  purpose  appears  the 
weight  of  authority  Is  that  they  are  Inopera- 
tive, where  the  bequest  or  devise  Is  to  a 
class,  except  In  the  event  of  the  death  of  all 
the  members  of  the  class,  in  which  event 
only  can  there  be  a  lapse.  There  Is  one  case 
holding  otherwise  (Yeates  v.  Gill,  9  B.  Mon. 
203,  decided  In  1848),  construing  the  then 
recent  Kentucky  statute  of  1839.  It  Is  to  be 
observed  that  the  legislature  of  Kentucky 
has  since  passed  a  statute  extending  the 
operation  of  the  act  expressly  to  gifts  and 
devisee  to  a  class.  The  Bngllsh  act  passed 
In  1837  (1  Yict  c.  26),  provides  "that  where 
any  person  being  a  child  or  other  Issue  of  a 
testator,  to  whom  any  real  or  personal  es- 
tate shall  be  devised  or  bequeathed,  or  any 
estate  or  interest  not  determinable  at  or  be- 
fore the  death  of  such  person,  shall  die  In  the 
lifetime  of  the  testator  leaving  Issue,  and 
any  such  issue  of  such  person  shall  be  living 
at  fbt  time  of  the  death  of  the  testator, 
such  devise  or  bequest  shall  not  lapse,  but 
shall  take  effect  as  if  the  death  of  such  per- 
aoa  had  happened  Immediately  after  the 
death  of  the  testator,  unless  a  contrary  in- 
tention shall  appear  by  the  will."  This  act 
although  passed  13  years  later  than  the  Kew 
Jersey  statute,  contains  the  essential  features 
of  our  statute,  and  is  Identical  In  phrase- 
ology, so  far  as  it  bears  upon  the  point  in 
question.  In  OIney  v.  Bates,  8  Drew,  319^ 
there  was  a  gift  to  a  class.  The  question 
was  whether  the  children  of  Mrs.  Foster, 
s  member  of  the  class  who  died  before  the 
testator,  took.  Vice  Chancellor  Klndersley 
Mid:  "The  effect  of  the  devise  is  to.  go  to 
the  children  living  at  testator's  death,  and 
therefore  there  was  no  gift  to  Mrs.  Foster, 
and  the  statute  only  applies  to  the  repre- 
sentatives of  the  children  or  Issue  to  whom 


something  Is  given.  Further,  K  appears  to 
me  that  the  Intention  of  the  legislature  was 
to  provide  against  lapse  merely,  not  to  alter 
the  construction  which  is  to  be  put  on  mnj 
will.  When  you  arrive  at  the  conelnslon 
that  there  would  have  l>een  a  lapse,  then  the 
statute  applies,  not  otherwise."  In  Browna 
V.  Hammond,  Johns.  Eng.  C|h.  210,  the  same 
qaestion  arose  before  Vice  Cbancellor  Wood, 
who,  alluding  to  the  case  of  OIney  v.  Bates, 
and  the  decision  of  Vice  CSiancellor  Binders- 
ley  In  that  case,  said:  "The  main  question, 
whether  the  thirty-third  section  of  the  cii 
wills  act  applies  to  a  gift  to  testator's  chil- 
dren as  a  class,  arose  there,  as  it  does  here. 
The  vice  cbancellor  held  that  it  does  not  and 
I  concur  with  him  in  that  view  of  the  act" 
He  further  said;  "The  rule  of  constmction 
to  which  I  have  already  referred  was  per- 
fectly well  established  in  all  the  courts  when 
the  act  was  passed.  According  to  that  rule, 
under  a  gift  to  children  as  a  class,  the  share 
to  which  a  child,  surviving  a  testator,  would 
have  been  entitled,  does  not  lapse  in  conse- 
quence of  his  death  In  testator's  lifetime. 
Had  the  legislature  intended  to  suspend  that 
rule,  so  as  to  bring  all  such  cases  within 
the  operation  of  the  thirty-third  section,  it 
would  have  expressed  that  intention."  Tbe 
same  vice  chancellor,  in  the  case  of  Stewart 
V.  Jones,  reaffirmed  the  same  rule,  and  on 
appeal  his  decision  was  affirmed  by  Lord 
Chelmsford.  Stewart  v.  Jones,  8  De  Oez  * 
J.  532.  In  Re  Potter's  Trust  U  R.  8  Eq. 
62,  there  was  a  gift  to  a  class  in  equal  sliares 
as  tenants  in  common,  and  not  as  joint  ten- 
ants, with  a  substitutionary  clause  in  case 
of  tbe  death  of  any  member  of  the  class. 
Vice  Chancellor  Mallon  said:  "If  tiie  tes- 
tator had  stepped  at  the  words  tenants  in 
common,'  the  gift  could  only  have  operated 
as  to  the  children  who  survived  the  testator. 
No  one  of  the  class  who  died  In  the  lifetime 
of  testator  could  have  been  the  object  of  his 
bounty."  He  held  that  while  the  children 
of  a  deceased  member  of  the  class  took  its 
parent's  share,  they  did  so  by  force  of  the 
substitutionary  clause. 

Since  the  enactment  of  the  statnta  of  1837, 
devises  and  gifts  to  children  of  the  testator  as 
a  class  have  bem  repeatedly  construed  as 
unaffected  by  the  provisions  of  that  act. 
Shaw  7.  McMahon  (1843)  4  Dm.  &  War.  431; 
In  re  Stansfleld,  16  Oh.  Div.  84;  In  re  Pin- 
home  [1894]  2  Oh.  276.  The  statute  of 
Oeorgla  also  provides  that  a  legacy  shall  not 
lapse.  Code  1886,  vol.  2,  f  3330.  In  Tolltert 
V.  Bums,  82  Ua.  218,  8  S.  E.  78,  it  was  held 
that  this  section  was  not  applicable  to  a 
devise  to  nephews  and  nieces  as  a  class.  In 
Pennsylvania,  the  act  of  1844  (P.  L.  1844.  p. 
665)  Is  in  language  substantially  like  ours, 
providing  that  the  legacy,  under  the  condi- 
tions named,  shall  be  deemed  not  to  pass  or 
become  void.  It  was  held  in  Qross'  Estate, 
10  Barr,  860,  that  this  act  did  not  prevent  a 
vested  legacy  from  lapsing  by  death,  where 
the  gift  was  to^  a  claasi  snd  tbertfore  tbe 
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legacy  would  not  vest  at  all  until  the  death 
of  the  testator.  This  la  the  law  of  Pennsyl- 
vania  In  reepect  to  gifta  to  collaterals.  A  dis- 
tinction was  drawn  between  gifts  to  Uneals 
and  glfta  to  collaterals  In  the  case  of  In  re 
Bradley's  Estate,  166  Pa.  800,  31  Atl.  96.  In 
New  York  the  question  now  mooted  seems 
to  remain  undecided.  In  Van  Beoren  t. 
Dash.  80  N.  Y.  898,  the  question  arose  wheth- 
er the  worda,  "other  descendant  of  the  tes- 
tator." in  the  New  York  statute,  designed 
to  prerent  lapaea,  embraced  collateral  rela- 
tivee  of  the  testator.  It  was  held  that  they 
did  not  Chief  Justice  Deuio  observed: 
"This  is  a  statute  in  derogation  of  the  com- 
mon law,  and  Its  operation  ought  not  to  be 
enlarged  beyond  the  fair  natural  meaning  of 
the  language." 

The    cases   abore   cited   present   fully,    1 
think,  a  history  of  the  Judicial  construction 
of  similar  statutes  In  other  Jurisdictions.    In 
respect  to  our  statute.  It  seems  strange  that 
the  act  which  prorldes  for  representation  In 
case  of  the  death  of  a  lineal  legatee  or  derlsej 
dying   before   the   testator,    which   act   has 
been  the  law  of  this  state  for  three-quarters 
of  a  century,  should  not  hare  been  Judicially 
construed  In  reepect  to  the  point  now  mooted. 
It  is  observable,  however,  that  similar  acts 
elsewhere  stood  for  a  long  period  before  an 
occasion  arose  for  their  exposition,  and  some 
have  never  been  the  subject  of  Judicial  re- 
mark.   This  has,  I  think,  been  the  result  of 
the  infrequency  of  gifts  to  classes  of  Ilneals. 
The  natural  force  of  the  language  employed 
in  an  act  is  that  the  provision  is  intended  to 
be  operative  in  case  of  a  gift  or  devise  to  the 
persona  mentioned,  when  formerly,  on  the  oc- 
currence of  the  death  of  a  legatee  or  devisee, 
it  lapsed.    The  legal  significance  of  the  word 
"lapae,"  as  predicated  of  devises  and  lega- 
cies, was  entirely  settied  when  this  statute 
was  passed.    It  was  as  well  settied  that 
there  could  be  no  lapse  in  the  case  of  a  gift 
or  devise  to  a  class,  if  any  member  of  the 
class  was  alive  at  the  date  when  the  mem- 
bership was  determinable.    Reading  the  stat- 
ute in  the  light  of  the   established   legal 
rules,  it  is  manifest  that  its  force  must  be 
confined  to  such  legacies  or  gifts  as  would 
otherwise  fall  to  reach  their  object  by  rea- 
son of  the  death  of  the  legatee.    A  gift  to  a 
class  does  not  fail  to  reach  Its  object  by  the 
death  of  less  than  all  the  members  of  the 
dais;   for  the  gift  Is  to  those  living  at  the 
time  fixed  by  law  or  designated  by  the  tes- 
tator.   No  doubt  the  desire  to  preserve  to 
the   children   of   the   deceased    child   their 
parents'  share  is  calculated  to  Induce  a  more 
liberal  construction  of  the  statute  than  that 
indicated.    Certainty  and  safety  in  statutory 
construction,  in  my  judgment,  require  that 
the  force  of  the  statutory  provision  shall  be 
restricted  to  the  prevention  of  lapses.    The 
construction  given  to  the  similar  statute  by 
the  English  courts  seems  to  me  to  be  natural 
and  logical.    An  extension  of  the  operation 
of  the  act  ao  as  to  include  gifts  to  daaaea 


would  be  legislation,  and  not  construction. 
Those  children  of  Diadsmma  Doughty  who 
survived  the  testator  take  the  entire  gift  to 
her  children. 


STATE  (CUTWATER.  Prosecutor)  v.  MAX- 
OB,  ETC.,  OF  BOROUOH  OF  GARIi- 
STAOT  et  al. 
(Supreme  Court  of  New  Jersey.   June  10^ 
1901.) 

MUNICIPAL  CORPORATIONS— CONTRACTS— CITT 
MAP— COUNCIL— QUORUM— RESOLUTION- 
ASSETS— VOTE— SUFPICIENCT. 

1.  The  borough  act  of  1897  (F.  L.  p.  28S) 
authorizes  the  couacll  "to  cause  an  assessor'B 
map  of  the  borough  to  be  made,  among  other 
things  showing  the  location  and  width  of  each 
street,  road  or  avenue  and  of  each  individual 
lot  of  land  and  premises,  and  cause  the  same 
to  be  numbered  or  otherwise  designated  there- 
on ,  and  a  resolution  and  contract  for  such  a 
map  may  fairly  iaciude  as  incidental  thereto, 
if  not  actually  within  the  terms  of  the  act,  the 
furnishing  of  lists  of  property  owners  for  5 
years,  and  furnishing  the  location  of  not  more 
than  16  monuments. 

2.  That  an  imperfect  map,  covering  but  part 
of  the  borough,  was  already  in  existence,  did 
not  prevent  the  council  from  causing  to  he 
made  such  a  map  as  was  authorized  by  the 
borough  act. 

3.  When  the  borough  act  provided  that  three 
councilmen  and  the  mayor  shall  constitute  a 
quorum  for  the  transaction  of  bnsiness,  a  reso- 
lution passed  by  the  votes  of  three  councilmea 
and  the  mayor,  who  has  a  vote  only  in  case  of 
a  tie,  will  be  snflBcient  notwithstanding  a  by- 
law of  the  borough  that  no  resolution  involv- 
ing the  expenditure  of  money  should  be  passed 
without  the  votes  of  two-thirds  of  all  the  mem- 
bers of  the  board. 

4.  A  by-law  cannot  control  a  general  law  of 
the  state. 

(Syllabus  by  the  Court.) 

Certiorari  by  the  state,  on  the  prosecution 
of  John  Henry  Outwater,  against  the  mayor 
and  council  of  the  borough  of  Carlstadt  and 
others,  to  review  the  action  of  the  council 
in  letting  a  contract  for  an  assessment  map 
and  list,  etc.     Writ  dismissed. 

Argued  February  term,  1901,  be/tare  VAN 
SYCKm^  GARRISON,  and  OARRETSON,  JJ. 

Anderson  Price,  for  prosecutor.  Shafer  & 
Conkling  and  Copeland,  Luce  &  Kipp,  for 
respondents. 

OARRETSON,  J.  The  prosecutor  brings 
np  for  review  a  resolution  of  the  mayor  and 
council  of  the  borough  of  Carlstadt  "that  the 
North  Jersey  Tltie  Guarantee  Company  be 
engaged  to  make  an  assessment  map  of  said 
borough  of  Carlstadt,  and  to  furnish  lists  of 
property  owners  for  the  next  five  years,  and 
also  to  furnish  the  location  for  not  more 
than  fifteen  monuments  along  the  boundary 
lines  of  the  borough  at  such  points  as  may 
be  designated  by  the  mayor  and  council,  for 
the  sum  of  twenty-seven  hundred  and  fifty 
dollars;  payment  to  be  made  as  specified  in 
contract"  The  contract  provided  specifically 
what  the  map  should  contain,  and  the  times 
of  paymeut  which  were  to  be  by  certificates 
of  indebtedness  drawing  interest  at  the  rate 
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•C  S  per  cent,  per  annum.  "A.  K«nerBl  act 
mlatlT«  to  borouglis,"  in  the  Barislon  of 
t897  <P.  L.  VBSn,  p.  286).  proTldes  at  section 
36:  "The  council  may  cause  an  aaaessor'B 
map  of  the  borouKh  to  be  made,  among  other 
things  showing  tlie  location  and  width  of 
each  street  road  or  avenue  and  of  each  in- 
dividual lot  of  land  or  premisea,  and  cause 
the  same  to  be  numbered  or  otherwise  deslg- 
,nated  thereon,  and  may  for  tliat  purpose 
iaane  eertlfleates  of  IndeMedness  for  the  cost 
thereof,  redeemable  after  one  year  and  pay- 
able in  seven  years  from  date,  together  with 
such  rate  of  interest  not  ezeeediQg  six  per 
oeDtum  per  annum  aa  may  be  advisable,  and 
it  shall  be  a  sufficient  deacriprtlon  of  prop- 
erty for  the  purposes  of  taxation  to  refo:  to 
the  said  map  by  lot  and  block  nuaiber."  The 
ceeolutlon  adopted,  ao  far  as  causing  an  as- 
•essor's  mmp  to  be  made,  was  wi&in  the 
terms  of  tlie  powers  conferred  by  this  legis- 
latian,  and  the  furnishing  of  lists  of  prop- 
erty owners  and  the  location  of  monusaents 
-was  fairly  Incidental  thereto.  This  was  not 
a  delegation  of  the  duties  reqnlred  of  the 
assessors  by  general  laws,  and,  if  It  were, 
tlie  legMatton  a-otborlBed  It.  TUs  section 
does  not  provide  whether  municipal  action 
Is  to  be  by  resobitioB  or  ordtnaoce.  Section 
29  of  the  same  act,  sivinig  the  power  to  the 
common  coancll  to  raise  money  b7  taxation, 
authorizes  that  iwwer  to  be  exercised  either 
by  resolution  or  ordinance,  and  It  has  teen 
beld  that  procedure  by  ardlnanee  ia  only 
necessary  when  required  by  statute.  Conrt- 
«r  V.  Board,  54  N.  J.  Law,  325,  23  Atl.  948; 
Brady  t.  City  of  Bayoaine,  67  N.  J.  Law. 
379,  90  Atl.  968;  Halsey  v.  Bailway  Co.,  47 
N.  3.  Eq.  380,  20  Atl.  869. 

it  Is  claimed  that  the  bomngh  had  a  map 
At  the  time  at  tlie  adopticaB  of  the  reaolotion 
la  questiaa.  A  map  bad  been  prepared  by 
the  aasessor  in  1896  for  tlie  Imroagh  as  tt 
then  existed,  but  the  area  «f  the  bonugfa 
had  been  incmaaed  alnoe  then  by  taking  In 
a  laiiie  territory,  jmd  an  aaaeasmeat  map 
made  of  the  new  vcrtiOB  by  tbe  aasessor  of 
Ilia  own  motion,  for  bis  own  oonvenience, 
not  from  any  measucements,  but  by  copying 
maps  of  original  owners.  It  is  evident  tbat 
no  complete  map  existed  at  the  time  of  the 
passage  of  the  resolntloa  brought  up,  and 
tbe  mayor  and  council  had  full  authority, 
under  the  borough  act  of  1897,  to  cause  an 
assessor's  map  to  be  made.  The  voJldity  of 
tbe  resolution  Is  also  attacked  on  the  greoad 
that  a  by-law  of  the  borotigh,  passed  under 
the  provision  of  the  borough  act  of  1878 
(Gen.  St  p.  181,  {  12),  authorizing  by-laws 
and  rules  for  the  government  of  the  mayor 
and  council,  provides  that  no  resolution  in- 
volving the  expenditure  of  money  shall  be 
passed  without  a  vote  of  two-thirds  of  all 
the  members  of  the  board;  that  as  the 
board  consisted  of  six  councilmen  and  the 
mayor,  and  three  councilman  voted  for  the 
adoption  of  the  resolution  and  three  voted 
a^nst  the  adoption  thereof,  and,  thwe  be> 


lag  a  tie,  the  mayor  gave  the  casting  vots 
for    the    reeolutien,    therefore    this    by-law 
was  not  complied  with.    Tbe  borough  aet 
of  1807  provides  (section  28)  that  tbe  mayor 
and  councilmen  (In  No.  6,  {  2)  aball  consti- 
tute the  council;  that  three  councilmen  and 
the  mayor  shall  constitute  a  quorum  for  the 
transaction  of  business;  tbe  mayor  shall  not 
vote  «xc^t  to  give  a  casting  rate  in  case 
of  a  tie.     Section  26  of  the  same  act  pro- 
vides that  no  ordinance  ahall  be  finally  pass- 
ed except  by  a  vote  of  a  majority  of  the 
whole  cooacll.    The  mooicipal  action  in  this 
case  was  by  resolution,  which  was  adopted 
by  a  majority  of  the  whole  couacU.    Section 
27  provides  for  the  passage  of  resolutions  pe- 
cuniarily obligating  tlie  borough,  over  the 
mayor's  veto,  by  a  vote  of  two-tblrds  of  all 
the  conncilmen.    The  eOect  of  a  by-law  in 
view  of  such  legislative  action  has  been  de- 
termined by  this  court  In  the  case  of  Bamert 
V.  Patetson,  48  N.  J.  Law,  395.  16  AtL  16. 
There  a  by-law  required  tiie  votes  of  two- 
thirds  of  the  whale  members  of  the  board 
upon  any  action  involving  tbe  expenditure 
of  money,  and  the  charter  of  Paterson  pro- 
vided that  a  majority  of  the  whole  nantber 
of  members  ritvould  constitute  a  qnomm  for 
the  transaction  of  boalness,  and  tbe  court 
held  tbe  true  rule  to  be:    "When  a  charter 
of  a  municipal  corporation  or  a  general  law 
of  the  state  does  not  provide  to  the  con- 
trary, a  majority  of  the  board  of  aldermen 
constltntes  a  quorum;    and  tbe  vote  of  a 
majority  of  those  present   there  being  a 
quorum,  is  all  that  Is  required  for  tbe  adop- 
tion or  passage  of  a  motion  or  the  doing  of 
any  other  act  tbe  board  has  power  to  do,-" 
and  that  under  the  power  In  tbe  duutcr 
"to  esteblisb  ite  own  rules  of  procedure," 
"it  was  not  designed  to  confer  on  the  board 
the  adoption  of  a  rule  changing  either  the 
general  law  or  any  special  provision  in  the 
charter.    Sach  by-laws  must  be  In  accord- 
ance with  the  etaai-ter  or  the  general  rules 
of  law." 

The  fifth  reason  is,  "Because  said  resoln- 
tloo  was  passed  January  17.  1901,  and  ap- 
proved January  18, 1901."  Tbe  argument  of 
counsel  is  that  tbe  mayor  should  not  receive 
it  until  January  18,  1901,  and  could  not  sign 
it  until  January  19,  1901.  We  cannot  under- 
stend  this  argument  The  provision  of  the 
borough  act  (section  27)  is  tliat  every  reso- 
lution appropriating  money,  or  In  any  way 
tending  to  pecuniarily  obligate  the  borough, 
"shall,  within  five  days  after  the  passage 
thereof,  be  presented  to  tite  mayor,"  etc. 
"If  he  approves,  be  shall,  within  five  days 
after  Ite  receipt  by  him,  sign  and  file  it  wltk 
the  borough  clerk,"  etc.  There  is  ao  evi- 
dence to  show  that  this  provision  was  not 
complied  with.  The  effect  of  this  provision 
Is  to  limit  the  time  within  which  action  Is 
to  be  takes.  The  resolution  must  be  pre- 
sented to  the  mayor  within  five  days  after 
Ite  passage,  not  five  days  after  Ito  passage; 
and  It  may  be  poesented  to  taim  at  any  time 
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wltUu  those  ftT«  days,  bo  matter  how  sbort- 
I7  after  Its  passage;  and,  while  the  mayor 
has  flre  days  to  conslda  it  he  must  sign  it 
within  those  ftre  days,  not  -after  the  five 
days,  and  Ite  may  sign  it  immediately  after 
its  presentation  to  him.  We' fled  no  iliegal- 
ity  in  this  resolution,  and  the  action  «f  the 
common  coonoU  should  be  afflrmed. 


STEWARD  T.  KNIGHT, et  »!. 

(Ooatt  9t  QhancMy  of  New.  Jarsey.   Jobs  I, 
1901.) 

(WnXS-DBTiaBtOMTBINTION  —  FBB  BBirMCai.^ 

CONDITION  SUBSSaUSNT-^HU'D  OR 

CHILDRBN— DEFINITION. 

l.If  a  deyise  is  expressed  in  Indeterminate 
terms,  yet  if,  from  the  whole  will.  It  can  be 
collected  that  the  testater  intended  to  gire  je 
fee.  the  devise  will  be  oonatrued  to  pass  that 
estate. 

2.  Where  a  testator  has  a  fee  simple,  and 
devises  his  whole  estate,  thongh  by  words  net 
technically  dcscriptlTe  of  afeeHdrnple  interest, 
they  will  be  held  to  convey  that  estate.  The 
derise  extends  to  pass  not  only  the  whole 
quantity  of  the  testator's  property,  bat  also  the 
whole  of  his  interest  therein. 

3.  Where  thace  is  a  primary  i^Ut  of  piQperiky 
in  fee,  with  a  gift  over  of  tae.same  prpperty 
to  other  persons,  to  take  effect  upon  the  hap- 
pening of  a  definite  event,  the  flrst  devise  will 
be  held  to  pass  a  fee  simple,  snbdect  to  be  de- 
feated by  the  happening  of  the  named  event, 
and  the  second  gift  to  be  an  executory  devise, 
taking  effect  upon  the  happening  of  the  named 
event. 

<4.Theiwords  "child  or  eUldsen,"  when  used 
In  a  will  as  definitive  of  a  class  to  whom  a 
gift  is  made,  are  words  of  purcbase,  and  pri- 
marily will  be  held  to  mean  descendants  in  ti>e 
Urst  degtee.  Those  woids  may  be  naed  as 
werds  of  limitatioo.  and  when  so  ased  will  be 
construed  to  mean  descendants  generally,  if 
that  appears  from  the  will  to  have  been  the 
Intention  of  the  testator. 

(Syllabus  by  the  Court) 

BUL  by  Baanab.Ij.  Steward  against  Sarah 
Knight  and  others,  to  gulet  titl&  Decree  ttr 
coiavIabMint 

The  complainant  is  the  owner  and  pos- 
sessor ef  a  farm  in  Lower  Pern's  Neck,  In 
Salem  connty,  to  an  undivided  third  part  of 
which  the  defendants  claim  title.  She  flies 
bet  biU.nndCT  the  act  to  compel  the  determi- 
nation of  claims  to  real  estate  in  eertaln 
cases,  and  to  qoiet  title  to  the  same.  3  Clen. 
St  p.  8486.  -She  idleges  that  the  defendants 
falsely  claim  to  own  .her  farln,  and  prays 
that  they  may  set  forth  their  title;  that  the 
rights  of  the  parties  may  be-adjndlcated  and 
settled  by  the  decree;  that  it  may  be  deter 
mined  that  her  title  is  perfect  and  that  the 
defendants  have  so  tetereet  in  the  premises. 
There  are  two  answers,  and  an  agreed  state- 
ment of  facts,  the  substance  of  which  is 
hereinafter  set  forth.  There  is  bnt  one  ques- 
tion in  diaiHite  between  the  parties,  and  that 
Is  the  character  and  extent  of  the  estate 
which  James  B.  Slnniekson  received  under 
a  derise  In  the  will  9t  Jane  Slnniekson,  which 
IslBtheaevoHto: 


"I,  Jane  Slnnidcson,  of  the  township  of 
iMwer  Penn's  Neck,  Salem  county,  and  state 
ef  New  Jersey,  being  of  sound  mind  and 
vaemery,  do  make  and  pnbllsh  this,  my  last 
wiU  end  testament:  '  I  giye  and  bequeath  all 
•the  residue  of  my  estate,  after  payment  of 
^deMs,  both  real  and  personal,  to  my  nephew 
James  B.  Slaalchson;  and,  in  case  he  shall 
die  without  children,  my  will  then  Is  that 
'both  my  real  and  personal  estate  be  divided 
^eqitaUy  among  his  surviving  brothers  and 
'Sisters.  In  witness  whereof,  I  have  hereto 
'Set  ay  hand  «iid  seal  the  26th  day  of  May, 

isas. 

bST 

"Jane    X    Slnniekson. 

■nark. 
"Sitpm,  sealed,  :puUiehed,  and  dedared  by 
the  said  JaneSisnicksoin  to  be  b»  testament 
AOd. tost. will  in  the  iHresence  of  us. 
"Neb  OarrisoD. 
"Charles  Swing. 
"Seneca  Stnnicksoai.'* 

Jane  Slnniekson  was  at  the  time  of  her 
death  the  owner  In  fee  of  an  undivided  one- 
third  part  of  the'  farm  of  which  the  complaln- 
.ant  is  now  in  possession.  This  undivided 
third  portion  passed  under  the  foregoing  de- 
vise. Jane  Sinnickson's  will  was  proven  in 
'Salem  county  surrogate's  office  on  June  16, 
1823.  James  B.  Slnniekson  was  born  in  1811, 
«nd  died  September  19,  1888.  He  entered 
into  possession  under  the  devise  to  him,  and 
subsequently  purchased  the  residue  of  the 
farm.  Before  1862  he  had  acquired  the  en- 
tirety of  it  and  then  conveyed  all  of  the 
premises  to  one  Benjamin  Uoyd,  with  cove- 
nant of  general  warranty.  By  intermediate 
conveyances  ftom  Lloyd,  the  complainant  de- 
rives her  title  to  the  whole  of  the  farm.  Un- 
"der  these  deeds  she  came  into  its  posBession, 
>and  now  holds  It  By  James  B.  Sinnickson's 
marriage,  there  was  bom  to  him  but  one 
child,  a  daughter,  named  Mary,  who  after- 
-wards  married  William  Palmer.  This  only 
child  died  April  1,  1888,  predeceasing  her  fa- 
ther. She  left  her  surviving,  her  six  chil- 
dren, James  L.  Palmer  and  others,  who  are 
'defendants  in  this  salt  They  are  grandchil- 
°dren  of  James  B.  Slnniekson,  and  have  sur- 
vived him.  Sarah  Knight  Seneca  Slnniek- 
son, and  Richard  B.  Slnniekson  are  the  sister 
and  brothers  of  James  B.  Slnniekson,  who 
have  survived  him.  They,  also,  are  defend- 
ants in  this  suit  AH  of  the  claimants  de- 
rive their  title  from  the  will  of  Jane  Slnniek- 
son, and  all  their  contentions  turn  upon  their 
different  constructions  of  the  meaning  of  that 
will. 

Thomas  O.  HilUard,  for  complainant  Wil- 
liam T.  Hllllard,  for  defendants  Palmer  and 
.others.  William  J.  Backes,  for  defendants 
Knight  and  others. 

GRBY,  V.  a  (after  stating  the  facts). 
There  are  several  incidents  appearing  on  the 
face  of  the  wlU,  and  in  the  relations  of  the 
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testatrix  to  her  beneflclarleo.  which  are  be- 
yond dispute,  and  which  may  throw  some 
Ught  npon  the  Intentions  of  the  testatrix,  as 
expressed  In  the  wllL  It  is  apparent  that 
the  testatrix  Intended  to  dispose  of  her  whole 
estate,  real  and  personal,  absolutely.  It  Is 
also  plain  that  she  Intended  to  prefer  James 
over  his  brothers  and  sisters,  and  to  give  her 
whole  estate  to  blm.  No  part  was  In  the  tlrst 
instance  by  her  given  to  any  one  else.  At 
the  time  the  testatrix  made  her  will,  James 
was  a  boy  12  years  old,  and,  being  of  such 
tender  age,  the  possibility  that  he  might  not 
even  live  to  have  children  was  obviously 
within  the  view  of  the  testatrix.  Bearing 
these  incidental  circumstances  In  mind  as 
within  the  contemplation  of  the  testatrix 
when  she  made  her  will,  the  different  conten- 
tions of  the  parties  may  be  considered. 

The  flrst  question  to  be  settled  is  whether 
the  devise  to  James  passed  only  a  life  estate, 
or  an  estate  In  fee  of  some  character.  It 
should  be  noticed  that  In  the  devise  to  James 
neither  the  word  "heirs,"  nor  anything  equiv- 
alent to  It,  is  used  to  define  James'  estate. 
There  may  be  some  doubt  whether  the  statute 
of  August  26,  1784  (Bev.  lAws,  p.  60),  which 
declares  that  estates  given  by  will  In  general 
terms,  without  the  use  of  the  word  "heirs" 
or  its  equivalent,  should  pass  a  fee,  is  appli- 
cable to  the  devise  now  under  review.  That 
statute  declares  itself  to  be  applicable  only 
when  in  the  will  to  be  affected  by  It  tuere  Is 
"no  further  devise  •  •  •  of  the  devised 
premises  after  the  decease  of  the  flrst  devi- 
see." In  this  case,  if  James  should  die  with- 
out children,  the  property  was  given  over  to 
bis  surviving  brothers  and  sisters.  On.  the 
point  whether  such  a  gift  over  prevents  the 
application  of  the  statute,  the  decisions  are 
not  entirely  harmonious.  In  Wardell  y.  Al- 
laire, 20  N.  J.  Law,  7,  8,  there  was  a  primary 
devise  to  Charles,  In  which  no  words  of  in- 
heritance were  used,  and  then  a  subsequent 
limltatien  over  in  these  words:  "It  is  my 
will  that,  in  case  either  of  my  sons  before 
named  should  die  without  issue,  that  his 
share  be  equally  divided  between  my  surviv- 
ing sons,"  etc.  The  supreme  court  held  that, 
altiiough  no  words  of  inheritance  were  used, 
the  primary  devise  to  Charles  was  a  fee  un- 
der the  statute  of  August  6,  1784.  That 
court  did  not  appear  to  consider  that  the  sub- 
sequent limitation  over  In  case  Charles  died 
without  issue  was  such  a  further  devise  as 
to  prevent  the  application  of  the  act  of  1784. 
See  20  N.  J.  Law,  pp.  8,  24.  It  may  be  that 
the  learned  Judges  were  of  opinion  that  as 
the  limitation  over  was  not  solely  dependent 
upon  the  death  of  Charles,  but  required,  also, 
that  he  die  without  Issue,  and  that  his  broth- 
ers or  sisters  should  survive  him,  the  statute 
might  apply,  and  enlarge  the  undefined  es- 
tate into  a  fee.  They  did  not  discuss  this 
phase  of  the  case,  but  declared  that  the  stat- 
ute enlarged  the  devise  to  Charles  into  a  fee. 
In  a  very  recent  case,  presenting  on  this 
point  the  aame  Incidents,  Ohancelloc  McGUl 


took  a  different  view.  In  Brooks  t.  Kip,  54 
N.  J.  Eq.  468,  85  Atl.  658,  there  was  a  de- 
vise of  real  estate  to  the  testator's  sons  John 
and  Albert,  by  words  which,  by  the  aid  of 
the  statute  of  1784,  would  have  passed  a  fee. 
In  a  subsequent  sixth  clause  were  these 
words:  "I  do  order  that  the  real  estate  giv- 
en to  John  and  Albert  if  they  should  die,  or 
either  of  them,  leaving  no  child  or  children 
as  lawful  heirs,  then  the  said  real  estate 
*  *  *  shall  descend  to  my  other  children." 
The  chancellor  held  that  this  later  clause  was 
such  a  further  devise  at  the  death  of  John 
that  the  statute  of  1784  did  not  apply  to  pass 
a  fee.  The  words  of  the  statute  declaring 
its  Inapplicability  In  case  there  Is  a  further 
devise  aft«-  the  decease  of  the  devisee  are 
without  other  qualification,  and  seem  to  deny 
its  aid  to  any  first  devise  given  in  general 
terms  in  all  cases  where  there  Is  a  farther 
devise  after  the  decease  of  the  primary  devi- 
see. In  the  present  case,  however,  the  pri- 
mary devise  Is  not  dependent  upon  the  stat- 
ute In  question,  to  enable  it  to  pass  a  fee- 
simple  estate.  Where  the  primary  devise  is 
expressed  In  general  terms  in  its  definition 
of  the  estate  given,  yet  from  the  whole  will 
K  can  be  collected  that  the  testatrix  intend- 
ed to  give  a  fee,  the  devise  will  be  construed 
to  pass  that  estate.  This  result  follows 
whore  the  testatrix  has  a  fee,  and  by  the 
terms  of  her  will,  as  in  this  case,  gives  her 
whole  estate,  though  In  undefined  terms,  to 
her  devisee.  Her  gift  extends  to  pass  not 
only  the  whole  quantity  of  her  proper^,  but 
also  the  whole  of  her  interest  therein.  She 
has  an  estate  in  fee,  and  she  gives  an  estate 
In  fee.  Wardell  v.  AUalre,  20  N.  J.  Law,  8; 
Carter  v.  Gray,  68  N.  J.  Bq.  413,  43  Atl.  711. 
and  cases  there  cited.  The  primary  devise 
to  James  B.  Sinnlckson  must  therefore  be 
held  to  have  passed  to  him  a  fee-simple  es- 
tate. 

If,  however,  subsequent  words  qualify  or 
limit  the  original  gift,  a  devise  which  would 
without  them  pass  a  fee  simple  may  be  re- 
duced so  as  to  pass  only  a  less  estate.  Har- 
ris V.  Taylor,  6  N.  J.  Law,  417.  The  d^end- 
ants  Palmer  contend  that  the  words  attached 
to  the  devise  to  James,  "in  case  he  shall  die 
without  children,"  must  be  read  as  If  they 
were,  "die  without  issue";  and  they  insist 
ttiat  they  must  operate  to  limit  the  general- 
ity of  the  girt  of  a  fee  which  would  go  to 
James  and  his  heirs  general  to  a  devise  to 
him  and  those  particular  heirs  who  might  be 
his  children;  In  short,  to  him  and  the  h^is 
of  his  body.— the  technical  words  of  an  es- 
tate talL  They  further  claim  tliat  the  effect 
of  such  a  devise  to  James,  and  of  the  devise 
over,  was  to  create  an  estate  tail  in  James; 
that  the  statute  of  June  13,  1820  (Bev.  Laws, 
p.  774,  {  2,  now  the  11th  section  of  the  stat- 
ute of  descents),  operated  upon  this  estate, 
and  gave  to  James  a  life  estate  only,  and  up- 
on his  death  to  his  grandchildren,  the  de- 
fendants James  L.  Palmer  and  others,  who 
are  the  issue  of  his  deceased  child  Hary  Pal- 

Digitized  by  CjOOQIC 


a.  3^ 


ST£WABD  T.  KNIGHT. 


637 


mer.  a  fee  simple.  If  the  derlse  to  James  B. 
Slnnlckson  slionld  be  held  to  have  vested 
In  him  an  estate  In  fee  tall,  the  claim  of 
these  defendants  should  be  sustained;  for 
the  sutute  of  June  13,  1820  (Bev.  Laws,  p. 
774,  f  2),  applies  to  every  possible  case  In 
vhlch  an  estate  tall  Is  called  into  existence 
(Bedstrake  t.  Xownsend.  39  N.  J.  Law,  378), 
and  executes  the  estate  into  a  life  Interest 
in  the  first  taker,  and  a.  fee  simple  in  bis 
children  or  grandchildren.  But  even  if  it 
be  declared  that,  in  using  the  words  "die 
withoat  children,"  the  testatrix  meant  "die 
without  issue,"  it  does  not  follow  that  the 
estate  James  received  was  a  fee  taiL 
Whether  such  a  devise  has  this  etCect  de- 
pends upon  the  point  whether  the  will  in- 
dicates that  the  testatrix  Intended  the  sec- 
ond devise  to  take  eflTect  upon  a  definite 
failure  of  the  Issue  of  the  first  devisee,  or 
upon  an  indefinite  failure  of  such  issue;  that 
is.  whether  she  meant  James'  brother  and 
sister  to  take  in  case  he  had  no  issue  living 
at  some  Indicated  period,  as  at  his  death, 
which  would  be  a  definite  failure  of  Issne,  or 
only  at  some  uncertain  future  period,  when 
all  James'  descendants  might  have  become 
extinct.  If  she  intended  the  former,  then 
such  a  primary  devise  has  been  construed 
to  convey  a  fee  simple,  subject  to  be  defeat- 
ed by  James  dying  without  issue  living  at 
the  time  of  his  death.  If  she  intended  the 
latter,  thm,  inasmuch  as  there  is  a  primary 
gift  of  an  estate  in  fee  to  James  and  his 
heirs,  and  as  the  law  cannot  contemplate 
a  failure  of  heirs  general,  it  is  held  that  the 
testator,  by  the  use  of  the  subsequent  11m- 
Itmg  words,  must  have  Intended  the  prop- 
erty to  go  to  the  primary  devisee  and  the 
heirs  of  his  body,  and  not  to  his  heirs  gen- 
eraL  Harris  v.  Taylor,  5  N.  J.  Law,  41& 
The  statute  of  June  13,  1820,  which  executed 
all  estates  tail,  would,  in  case  the  latter  con- 
struction be  adopted,  give  a  life  interest  only 
to  James,  and  a  fee  simple  to  his  grandchil- 
dren, the  Palmers,  who  survive  him.  This 
will  was  made  in  1823.  and  the  testatrix  died 
the  same  year.  A  will  is  of  no  force  until 
the  death  of  the  testator.  It  then  speaks 
(or  the  first  time.  It  must  be  construed  ac- 
cording to  the  state  of  the  law  at  the  time 
when  it  takes  effect.  Thte  was,  of  course^ 
before  the  act  of  March  12.  1851  (3  Gen.  St 
p.  37U1,  i  25),  which  declares  that  words 
which  theretofore  imputed  an  indefinite  fail- 
ure of  issue  ot  any  person  should  thereafter 
be  construed  to  mean  a  failure  of  issue  in 
the  lifetime  or  at  the  death  of  such  person, 
and  not  an  indefinite  failure  of  Issue,  unless 
a  contrary  intention  should  appear  by  the 
wilL  The  English  courts  have  tended  to 
bold  the  words  "dying  without  issue,"  and 
words  of  like  import,  to  mean  an  indefinite 
failure  of  Issue,  unless  the  indications  that 
the  testator  intended  the  limitation  over  to 
take  place  upon  a  definite  happening  were 
of  a  positive  character.  In  this  country  the 
courts^  eraB  before  statutory  enactment  oa 


the  subject,  have  been  more  ready  to  dis- 
cover a  purpose  to  vest  the  limitation  over 
upon  a  definite  failure  of  issue.  In  this  state 
the  question  as  to  what  words  will  suffice 
to  indicate  a  definite  failure  of  issue  has,  I 
thinlE,  for  the  purposes  of  this  case,  been  set- 
tied  by  the  decisions  hereinafter  cited. 
Whether  in  this  case  the  testatrix  intended 
the  limitation  over  to  take  effect  upon  the 
happening  of  a  definite  or  an  indefinite  event 
must  be  determined  from  the  language  of  the 
win,  considered  from  the  point  of  view  of 
the  testatrix,  of  the  pertinent  circumstan- 
ces which  surrounded  her.  The  testatrix 
gave  the  second  devise  in  these  words:  "Id 
case  he  [James]  shall  die  without  childreSi 
my  will  then  is  that  both  my  real  and  per- 
sonal estate  be  divided  equally  among  his 
surviving  brothers  and  sisters."  She  thus 
refers  to  those  of  James'  brothers  and  sis- 
ters who  at  his  death  should  survive  him. 
They  were  then,  in  case  there  was  a  default, 
to  have  and  enjoy  the  estate.  This  was 
therefore  a  gift  over  at  a  fixed  time,  upon 
the  happening  of  a  prescribed  event— the ' 
death  of  James  without  children,  leaving  a 
brother  or  sister  him  surviving.  This  View 
is  also  supported  by  the  fact  apparent  on  the 
face  of  the  will,  that  the  gift  over  Includes 
personal  property,  the  enjoyment  of  which 
by  the  brothers  and  sisters  the  testatrix  evl- 
dentiy  contemplates  as  a  possibility.  This 
she  could  hardly  have  expected  if  It  were 
postponed  to  a  period  so  proliably  remote  as 
the  time  when  all  of  James*  descendants 
might  become  extinct  If  the  words  of  con- 
dition were  "die  without  issue,"  instead  of 
"die  without  children,"  they  would  still  be 
held  to  import  a  failure  of  issue  when  James 
died  leaving  any  of  his  brothers  or  sisters 
surviving,  and  not  a  failure  ■  when  the  de- 
scendants of  James  might  at  some  unindicat- 
ed  future  time  become  extinct  This  view 
accords  with  the  principles  enunciated  in  the- 
following  cases,  in  which  a  limitation  over 
In  a  second  devise  to  survivors  in  case  the 
first  taker  died  without  issue  was  held  to- 
Intend  a  definite  failure  of  Issue.  Wardell 
V.  Allaire,  20  N.  J.  Law,  10,  where  the  words 
were,  "in  case  either  of  my  sons  •  •  • 
should  die  without  issue,  that  his  share  be 
equally  divided  between  my  surviving  sons," 
etc.  This  case  appears  to  have  setUed  the 
law  on  this  point  in  this  state.  Seddel  T. 
WiUis.  20  N.  J.  Law,  225;  Howell  v.  Howell, 
Id.  415;  Kennedy  v.  Kennedy,  29  N.  J.  Law, 
188.  Slnnlckson  v.  Snitcher,  14  N.  J.  Law, 
53  (decided  in  1833),  also  touched  upon  the 
question.  In  this  last  case  cited,  James  B. 
Slnnlckson  and  his  brothers  and  sisters  were 
parties.  Tnese  decisions  should  control  the 
construction  of  the  words  used  In  the  pres- 
ent wiU.  The  gift  over  must  therefore  be 
held  to  be  limited  upon  a  definite,  and  not 
an  indefinite,  failure  of  issue,  and  to  give  to 
the  first  taker  an  estate  in  fee,  subject  to  I>e 
defeated  upon  nonperformance  of  the  condi- 
tion imposed,  and  not  a  fee  tiUl  executed  by- 
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^be  statute.  This  construction  also  opeiated 
tnpon  the  gift  orer,  to  make  H  an  exeaatory 
idevlse,  becoming  «Sectiye,  as  la  permlsslUe 
4n  wills,  upon  the  defeat  of  the  preeedently 
^▼en  fe»«lmple  estate,  and  not  a  remainder 
contingent  upon  a  happening  <an  tndeflnlte 
faUure  of  Issue)  so  remote  that  the  lawwUl 
4mt  reoegnise  and  enforce  it  For  tbese  rea- 
jsons,  tbe  claim  of  the  Palmer  children  that 
.James'  estate,  under  the  devise,  should  be 
iconstraed  to  be  a  fee^  tail,  executed  by  the 
'•tatvte  of  June  18,  1820,  to  give  hUn  a  life 
«8tate,  and  the  tee>  simple  to  them,  cannot  be 
«ustained. 

The  defendants  Sarah  Knight  and  ottiecs, 
4he  surviving  brothers  and  sisters  of  James 
B.  Sinniclaon,  accept  the  construction  that 
the  devise  to  the  latter  passed  a  fee-almple 
•estate,  subject  to  be  defeated  upon  nonper- 
formance of  the  condition  that  be  die  leav- 
iag  children.  They,  however,  Insist  that 
■James  did  not  perform  this  condition  vrhlch 
tbe  testatrix  Imposed,  and  that  his  fee-sim- 
ple estate  has  for  that  reason  been  defeated, 
«nd  that  the  limitation  over  to  tliem  by  way 
of  executory  devise  has  become  executed. 
Thdy  contend  that  the  fact  that  James  had  a 
«bild,  Mrs.  Palmer^  and  that  she  had  six  chil- 
■dren,  all  of  whom  survived  James,  their 
srandfatber,  Is  of  no  significance,  because 
they  insist  that  the  testatrix  required  that 
James'  own  children  should  be  Hving  when 
be  died,  and  they  say  that  If  James  had  any 
number  of  children,  If  they  all  hsiHtened  to 
^die  before  he  did,  tbe  estate  Of  James  was 
defeated,  notwithstanding  at  the  thne  of  his 
•death  any  nomber  of  grandchildren  survived 
Mm.  It  >is  obvioos  that  this  contention  de- 
fends entirely  upon  the  meaning  given  to  tbe 
-word  "children"  as  used  by  the  testatrix  in 
ter  Win.  In  their  usual  sense,  "child  or  chil- 
dren" are  ttili&x  to  lie  words  of  purchase; 
that  Is,  they  are  uadetstood  to' be  used  to 
:<design«te  a  daas  of  persons  selected  by  tbe 
■testator  to  receive  his  gift  When. so  used, 
itbese  words,  being  descriptive  of  tbe  reclpi- 
'«nts  of  tbe  testator's  bounty,  are  understood 
iln  their  primary  sense;  and  tbiy  'wlll  not  be 
construed  to  mean  descendants  unless  there 
Is  something  in  the  context  to  show  that  tbe 
/testator  Intended  that  "children"  should  in- 
-dude  grandchildren,  or  unless  the  provisions 
'Will  be  inoperative  without  such  a  construc- 
tion. Broliaw  v.  Peterson,  15  N.  J.  Bq.  188; 
•Pelt's  Ex'rs  v.  Vanatte,  21  N.  J.  Eq.  85,  cit- 
ing cases.  I  have  examined  the  very  full  line 
of  decisions  cited  in  this  last  ease,  and  find 
that  in  each  the  question  presented  was 
-whether  grandchildren  should  be  permitted 
"to  take,  either  by  faring  with  or  by  substi- 
tution for  children.  In  cases  where  there  were 
Vbildren  In  existence  who  accurately  and 
■fully  answered  tbe  description  as  such  pre- 
scribed by  tbe  testator  in  his  will.  In  those 
instances  children  in  existence  were  held  to 
4^  entitled  to  the  exclusion  of  grandchildren, 
-who  claimed  by  substitution  for  or  In  repre- 
«entatlon  of  deceased  children.     Brokaw  t. 


Peterson,  15  N.  J.  Bq.  168,  is  clalssed  by  de- 
fendant's counsel  to  control  tbe  case  in  hand 
.as  to  the  intention  at  tbe  testatrix  In  osiag 
the  words  "die  without  chiUiWL"  Bat  the 
Btoluiw  decision  turns  upon  -the  «aestian 
whether  a  grandchild  should  ^  allowed ,  to 
take  a  share  which  by  the  will-traa  given  to 
a  child.  This  Is  one  of  the  caaea  wbeie  tbe 
'WO«d  "children"  is  used- as 'a -word  of  pnr- 
chase,  defining  a  dassrwho  sheuld  take,  and 
excluding  persons  not  in  that  dasa.  Tliey  se- 
lect the  class  which  shall  receive  tlie- testa- 
tor's gift,  and,. when  so  used,  nnist  be  exdu- 
slve  of  all  those  aot  within  tbe  clarss.  Bnt 
these  words  may  be  need  by  tbe  taotatrix  not 
as  words  of  purchase,  selecting'-a  beaeOciary, 
bnt  as  words  of  limitation,  detnlng  or  limit- 
ing an  estate  given.  If  it  is  apparent  on  the 
f  aee  of  the  will  that  the  testatrix  did  not  use 
them  as  words  of  purchase,  tbey  should  be 
given  sndi  construction  as  will  carry  her  ex- 
press intention  Into  effect  Tlic  case  of  Sher- 
man V.  Sherman,  3  Barb.  887,  -is  relied  upon 
by  tbe  defendant  as  an  autboiity  pertinent 
to  the  question,  here  raised,  in  that  case 
there  was  a  devise  to  Humphrey  in  fee,  and. 
If  he  should  die  without  child  or  «AIIdren. 
then  over,  etc.  Humphrey  died  without  diil- 
dren.  But  tbe  case  Is  wholly  inapplicable  to 
that  under  conslderatiim,  for  Humphrey  does 
not  appear  to  have  died  leaving  any  grand-  i 
child,  to  raise  the.  question  here  In  dispute, 
'Which  is  whether  James  dying -leaving  grand- 
children was  a  performance  of  the-  condition 
-which  would  save  the  estate  in  fee  given  to 
him '  from  being  defeated.  In  tbe  Sherman 
Case  the  question  was  whether  Humphrey 
took  an  estate  In  fee  simple  absolute,  or 
whether  the  limitation  over  by  way  of  exec- 
utory devise  in  case  he  died  leaving  no  ctalld 
was  good.  This  was  -the  sole  question.  Tbe 
case  shows  that  Humphrey  took  a  fee,  sub- 
ject to  be  defeated  by  his  dying  without 
'Children,  with  .an  executory  ■devise  over  If 
that  event  happened.  Humphrey  does  not 
appear  to  have  left  eltlier  children  t>r  grand- 
children, but  he  attempted  to  devise  the  lands 
as  if  he  owned -a  fee^lmple  absvlnte;  and  the 
court  correctly  held  that  tbe  IlmltatiMi  over 
was  good,  and  had  vested  in  tbe  secondary 
devisees.  The  recent  case  of  -Brooks  ▼.  Kip, 
64  N.  J.  Eq.  462,  35  Atl.  658,  also  approaches 
the  subject-matter  here  under  consideration, 
but  does  not  touch  the  essential  point.  In 
that  case  there  was  a  devise'  to  Albert  and 
John  In  the  fourth  item  of  tbe  will,  vrith  a 
limitation  over  in  the  sixth  datwe:  "If  tbey 
should  die,  or  either  of  them,  leaving  no  obild 
or  children  as  lawful  heirs,  then  the  said  real 
estate  so  before  bequeathed  to  them,  or  ei- 
ther of  them,  or  the  value  thereof,  shall  de- 
scend to  my  other  children,  share  and  share 
alike,"  etc.  The  devise  to  John  was  Indeter- 
minate in  its  terms,  and,  as  expressed,  would 
pass  only  a  life  estate.  The  further  devise  at 
the  death  of  John  was  held  to  prevent  the 
application  of  the  statute  of  1784  (8  Gen.  St 
p.  8763,  {  36)  to  enlatge  Ibe  interest  at  Jotan 
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tnto  •  fee^  Hit  tiM  inqpatfltlan  of  charges  vpoa 
John  by  the  will  wu  held  to  have  that  effect 
John  died  wlthoat  iMoe.  This  incident  i»i&^ 
vents  this  decision  from  havtais  any  value  as 
A  precedent  In  the  case  under  dlscuakML 
The  dispute  In  the  Brooks  t.  Kip  case  \ra» 
not  as  to  the  character  of  John's  estate, 
which  was  conceded  to  be  a  fee-simple  con- 
ditional, which  was  defeated  by  Us  death 
wlthoat  issue,  but  as  to  the  persons  who  were 
Included  within  the  deTise  over,  under  tbc 
Zthrase  "my  other  children."  In  that  case 
there  were  neither  children  nor  grandchildren 
of  John,  to  present  the  point  whether  a  fee 
simple  which  was  subject  to  be  defeated  b^ 
a.  dying  without  children  was  in  fact  defeated 
If  the  devisee  died  leaving  grandchildren,  ao 
that  the  question  here  mooted  was  never  ei- 
ther raised  or  considered.  In  tbe  case  under 
consMeration,  the  limitation  Is,  "but  in  case 
be  [James]  shall  die  without  children,"  then 
over,  etc.  That  Is,  James'  fee-simple  estate 
shall  be  defeated  in  case  he  die  without  chil- 
dren. This  devise  gives  no  estate  to  James' 
cbUdren.  As  it  is  here  used,  the  word  "chil- 
<lren"  does  not  select  or  designate  a  class  who 
are  to  receive  anything  from  the  testatrix. 
It  is  therefore  not  to  be  here  understood  as  a 
word  of  purchase,  but  of  limitation,  used  by 
the  testatrix  to  affect  the  estate  given  to 
James.  It  does  not  define  the  estate  devised 
to  James.  That  is  fully  characterised  by  the 
previous  words  of  the  will  to  be  a  fee.  The 
phrase  Is  forceful  solely  to  prescribe  a  condi- 
tion upon  the  happening  of  which  James'  fee- 
«lmple  estate  should  be  defeated.  The  nu- 
merous decisions  holding  that  the  words 
"child"  or  "children"  must  primarily  be  tak- 
en to  be  words  of  purchase^  SManlng  strictly 
children  In  the  flrst  «legree,  are  therefore  of 
little  aid  In  this  case,  where  the  face  of  the 
will  shows  that  the  word  "children"  is  used 
as  a  word  of  limitation. 

The  real  Questiou  to  be  determined  is,  wliat 
eoBdltiom  did  the  testatrix  Intend  to  impose 
upon  James  by  the  words  "In  ease  he  shall 
die  without  children,"  the  nonperfoimance  of 
which  should  defeat  bis  fee-simple  estate? 
The  defendants  Mrs.  Knight  and  others  In- 
sist with  much  energy  that  the  testatrix  In- 
tended James'  estate  to  go  over  If  his  cfafl- 
dren  predeceased  him,  even  If  he  left  grand- 
children; that  the  condition  could  only  be 
performed  by  James  dying  leaving  him  sur- 
viving, children  whom  he  had  begotten;  that 
leaving  children  in  the  larger  sense  of  de- 
scendants was  not  a  performance  of  this  con- 
dition. 

In  considering  this  claim,  tbe  first  point  to 
be  settled  is  whether  the  testatrix's  inten- 
tion was  accomplished  by  James  having  chil- 
dren bom  to  him.  The  testatrix  says,  in 
case  James  "shall  die  without  children." 
la  the  condition  performed  by  James  having 
children  at  some  time  before  he  died,  or 
must  be  leave  children  at  the  time  of  bis 
death?  This  question  as  to  the  time  when 
oonxwrfonnance  of  such  a  condition  defeats 


the  pnecedent  estate  has  been  passed  upon  In 
several  cases  in  this  state,  wh«:e  the  phrase 
"dying  without  Issue"  has  been  held  to  jnean 
dying  without  leaving  Issue  living  at  the 
death  of  tho  first  taker.  Following  Pells  v. 
Brown,  Cro.  Jac.  690.  See  collation  of  cases 
and  discussion  In  Wardell  v.  Allaire,  20  N.  J. 
Law,  11;  Wurts'  Ex'n  t.  Page,  1»  N.  J.  Bq. 
S65;  Saddel  v.  WllUs,  90  N.  J.  Law,  228. 
Tlie  phrase  "die  without  children,"  taken  In 
connection  with  the  limitation  over  to  tbe 
■urviving  brothers  and  sisters  of  tbe  first 
taken,  must.  In  analogy  to  the  above-cited 
caaca,  be  held  to  mean  that  the  estate  was 
to  go  over  in  case  at  the  time  of  Jamea' 
death  he  left  no  children. 

The  only  remaining  question  Is,  what  did 
the  testatrix  mean  by  the  words  "die  with- 
out children"?  What  did  she  require  to  be 
done  in  performance  of  tbe  condition  she  Im- 
posed? Old  «he  mean.  In  case  James'  chll- 
dcen  should  happen  to  die  before  him,  to 
take  away  the  preference  which  she  had 
given  James,  though  at  the  time  of  his  death 
be  might  leave,  as  in  fact  he  did,  numerous 
grandchildren?  On  this  point  this  case  is 
one  of  first  instance,  so  far  as  most  careful 
examination  by  counsel  and  by  myself  have 
been  able  to  discover.  Oases  are  reported  in 
■which  a  fee  Is  devised,  conditioned  to  be  de- 
feated in  case  the  devJsee  die  without  chil- 
dren; but  in  none  of  them  has  the  exact 
ctrcumstance  happened  which  here  appears, 
for  In  none  has  It  been  claimed  that  the 
death  of  the  devisee,  leaving  no  child,  though 
he  did  leave  grandchildren,  has  defeated  his 
estate.  In  ascertaining  the  testatrix's  inten- 
tion in  the  use  of  this  phrase,  "in  case  he 
Aall  die  without  cfaUdnen,"  the  language  of 
the  will  must  be  considered  in  the  light  of 
the  elrcunstancea  which  surrounded  the  tes- 
tatrix at  the  time  her  will  spoke,  James 
at  the  time  was  a  boiy  but  12  years  of  age. 
Ho  ohildren  were  then  bom  to  him.  The 
tsBtatEtx  could  not,  when  ahe  made  her  will, 
'have  eentemplated  an  Indlnect  benefit  to  any 
known  child  of  James,  as  dtatiaguistaed  from 
any  other  of  his  deBosndants;  for,  as  stated, 
-at  that  ttme  James  had  no  children.  She  ac- 
tasHy  gave  to  Jamea  all  that  she  had,  and 
obviously  Intended  to  prefer  him  to  all  bis 
brothers  and  sisters.  It  is  unreasonable  to 
believe  that  she  Intended  to  defeat  her  ex- 
pressed preference,  t^  making  her  gift  of  her 
whole  estate  to  her  favoElte  nephew  liable 
to  defeat  by  a  chance  which  must  have  bceu 
almost  fantastic  in  its  uncertainty.  Taking 
the  words  literally,  James'  estate  would  have 
been  defeated  If  he  died  leaving  but  one 
child;  for  in  that  case,  upon  defendants' 
oontention,  he  would  have  died  without  chil- 
dren. Even  allowing  the  requirement  that 
he  leave  children  to  have  been  fulfilled  if  he 
died  leaving  one  child,  but  folding  the  con- 
dition to  be  unperformed  If  this  child  pre- 
deceased James,  and  the  testatrix's  prefer- 
ence for  James  would  stUl  be  defeated,  al^ 
though  thia  cbild  might  have  left  many  chU- 
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dren,  the  grandchildren  of  Jamea,  all  of 
whom  might  Buryive  him.  That  Is  the  fact 
In  this  case.  James'  only  child  predeceased 
him,  but  his  grandchildren  have  all  surrlved 
him.  As  there  was  no  child  of  James  in 
existence  when  the  will  was  made  or  when  It 
spoke,  whose  Hying  or  dying  the  testatrix 
could  have  had  in  mind,  she  evidently  used 
the  word  "children"  in  the  broad  sense  of 
"descendants."  She  meant,  if  James  at  the 
time  of  his  death  left  no  descendants,  his 
brothers  and  sisters  should  take.  This  was 
the  construction  given  to  the  words  "die  and 
leave  no  child  or  children"  by  Lord  Ellen- 
borough,  delivering  the  opinion  of  the  king's 
bench  in  Doe  r.  Webber,  1  Barn.  &  Aid.  713. 
In  that  case  the  devise  was  to  "M.  H.  and 
her  heirs,  forever,  and,  in  case  M.  H.  shall 
happen  to  die  and  leave  no  child  or  children," 
then  over  in  fee  to  J.  B.  The  lord  chief  Jus- 
tice, speaking  for  the  king's  bench,  declared 
that  this  was  not  an  estate  tall  In  M.  H., 
but  a  fee,  with  an  executory  devise  over  to 
J.  B.  In  case  M.  H.  died  leaving  no  issne  at 
her  death.  "Where  the  Intent  requires  It, 
the  word  'children'  has  not  been  confined  to 
the  Immediate  descendants,  though  that  is 
the  ordinary  and  proper  sense,  but  has  been 
extended  to  all  descendants,  whether  me- 
diate or  immediate."  This  was  a  case  of  a 
devise  held  to  be  a  fee  simple,  subject  to  be 
defeated  by  nonperformance  of  a  condition 
that  the  devisee  should  happen  to  die  and 
leave  no  child  or  children.  The  king's  bench 
held  that  the  intention  of  the  testatrix  to 
use  the  word  "children"  in  the  sense  of 
"issne"  of  the  first  devisee  was  manifest, 
and  that  if  that  devisee  died,  leaving  grand- 
children, it  was  a  fulfillment  of  the  condi- 
tion. In  Blesard  v.  Simpson,  8  Han.  A  O. 
933,  in  the  exchequer  chamber,  brought  op 
on  error  from  the  common  pleas,  there  was 
devise  to  the  testator's  son  J.  8.,  his  heirs 
and  assigns,  forever;  but,  if  it  should  hap- 
pen my  said  son  J.  S.  "shall  die  without  leav- 
ing any  child  or  children,"  then  over,  etc 
The  case  turned  largely  upon  the  peculiar 
characteristics  of  a  copyhold  estate,  but  Lord 
Chief  Justice  Denman  held  that  the  words 
"child  or  children"  were  used  In  the  sense 
of  "issue"  generally.  He  commented  upon 
the  opinion  of  Lord  BUenborough  in  Doe  v. 
Webber,  and  declared  that  although  that  de- 
cision was  not  necessarily  required,  and 
therefore  conld  not  be  treated  as  an  abso- 
lute authority,  yet  it  was  certainly  entitled 
to  very  gi-eat  attention.  He  further  said, 
"The  extreme  Improbability  that  the  testator 
In  the  case  before  us  could  have  meant,  upon 
the  mere  accident  of  his  having  no  grand- 
children living  at  the  death  of  his  son,  capri- 
ciously to  disinherit  his  remote  issue,  seems 
of  Itself  a  strong  ground  for  construing  the 
word  'children',  in  the  sense  of  'issue'  gen- 
erally." In  Parker  v.  Blrks,  1  Kay  &  J.  156, 
there  was  a  devise  to  W.,  a  nephew  of  the 
testator,  and  his  heirs,  but  In  case  he  should 
die  without  child  or  chlldreo  of  his  body. 


lawfully  begotten,  then  orer.  Sir  William 
Page  Wood,  vice  chancellor,  commenting  on 
Doe  T.  Webber,  ubi  supra,  as  to  the  holding 
there  made,  that  dying  in  default  of  children 
meant  In  default  of  issue,  said,  "So  far,  I 
agree."  Sir  William  further  held  that  In 
the  case  before  him  W.  took  a  fee  simple, 
subject  to  be  defeated  If  at  his  decease  he 
left  no  issue  living. 

Upon  consideration  of  the  whole  case,  the 
devise  to  James  B.  Sinnickson  most  be  held 
to  have  passed  to  him  a  fee-simple  estate, 
subject  to  be  defeated  If  he  died  leading  no 
descendants.  He  died  leaving  six  descend- 
ants, the  children  of  his  daughter  Mrs.  Pal- 
mer, and  thus  performed  the  condition  which 
made  his  estate  a  fee  simple  Indefeasible. 
The  result  Is  that  the  complainant  Mrs. 
Steward,  who  holds  by  sundry  mediate  con- 
veyances the  fee-simple  estate  of  James,  is 
entitled  to  the  relief  prayed  for  in  her  bill 
of  complaint  I  wlU  advise  a  decree  ac- 
cordingly. 


OOKDIT  T.  REYNOLDS. 

(Oonrt  of  Errors  and  Ap[>eals  of  New  Jersey. 

Jane  17,  1901.) 

WILLS-CONSTRUCTION— FIDUCIAAT  POWERS- 
ENFORCEMENT. 
A  testatrix  devised  and  bequeathed  to  her 
husband  a  life  estate  in  her  property,  and  then 
directed  as  follows:  "Third.  Upon  the  death 
of  my  said  husband,  I  give,  devise,  and  be- 
queath ail  my  said  hereinbefore  mentioned  es- 
tate In  such  manner  as  he  may,  by  his  last 
will  and  testament,  or  by  aa  instrument  in  the 
nature  of  a  last  will  and  testament,  devise  and 
bequeath  or  appoint  to  receive  the  same,  trust- 
ing entirely  to  his  discretion  to  carry  into  ex- 
ecution such  charge  and  instructions  as  I  may, 
during  my  life,  have  expressed  to  him  in  regard 
thereto."  By  subsequent  clauses  she  devised 
and  bequeathed  the  remainder  of  her  property, 
in  the  event  of  her  hnsbRnd  dying  without  ex- 
ecuting the  power,  and  she  appointed  her  hoa- 
band  her  executor.  Held,  (1)  that  the  intention 
of  the  testatrix  was  to  confer  upon  her  hus- 
band, not  an  absolute,  but  a  fidndary,  power; 
R2)  that  as  the  persons  or  objects  to  be  bene- 
fited by  the  exercise  of  the  power  were  left 
Indefinite  by  the  will,  and  were  not  afterwards 
defined  by  any  instrument  executed  as  a  will, 
the  trust  accompanying  the  power  was  in- 
capable of  judicial  enforcement,  and  therefore 
the  power  failed,  and  the  subsequent  devises 
and  oequests  of  the  will  took  effect. 

Van  Syckel,  Garrison,  Gummere,  and  Gar- 
retson,  JJ.,  dissenting. 

(Syllabus  by  the  Oourt) 

Error  to  circuit  court,  Essex  county. 

Action  by  Joel  W.  Condit  against  David 
Reynolds.  Judgment  for  defendant,  and 
plaintifl  brings  error.    Reversed, 

Cbauncey  O.  Parker,  J.  A.  Beecber,  and 
Oortlandt  Parker,  Jr.,  for  plaintiff  in  error. 
Robert  H.  McCarter  and  Philemon  Wood- 
ruff, for  defendant  In  error. 

DIXON,  J.  This  writ  of  error  brings  op 
a  judgment  of  the  circuit  court  of  Kssex 
county  In  an  action  of  ejectment  wherein 
the  plaintiff  claimed  umdsK  the  fourth  clause 
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of  the  win  of  Ifary  H.  Bishop,  and  the  de- 
fendant claimed  nndor  the  third  clause.  The 
will  Is  as  follows:  'In  the  name  of  Ood, 
AmoL  I,  Mary  Harrison  Bishop,  of  East 
Orange,  in  the  state  of  New  Jersey,  being  of 
sonnd  and  disposing  mind  and  memory,  and 
considering  the  nncertalnty  of  hnman  affairs, 
do  make,  ordain,  pnblish,  and  declare  this, 
my  last  will  and  testament,  as  follows:  First 
I  direct  my  ezecnfor  hereinafter  named  to 
pay  all  my  Jnst  debts  and  funeral  expenses. 
Second.  I  give,  deTlae,  and  bequeath  all  the 
rest,  residue,  and  remainder  of  my  property, 
legal  and  equitable,  vested  or  contingent,  of 
which  I  may  be  seised  or  possessed  at  the 
time  of  my  decease,  whether  I  now  own  or 
may  hereafter  acquire  the  same,  to  my  hus- 
band, Horace  S.  Bishop,  for  his  exclusive 
use,  benefit,  and  enjoyment,  for  the  full  term 
of  bis  natural  life.  Third.  Upon  the  death 
of  my  said  husband,  I  give,  devise,  and  be- 
queath all  my  said  hereinbefore  mentioned 
estate  in  such  manner  as  be  may  by  his  last 
will  and  testament  or  by  an  instrument  in 
the  nature  of  a  last  will  and  testament  de- 
vise and  bequeath  or  appoint  to  receive  the 
same,  trusting  entirely  to  his  discretion  to 
carry  into  execution  such  charge  and  instruc- 
tion as  I  may  during  my  life  have  expressed 
to  him  in  regard  thereto.  Fourth.  In  the 
event  my  said  husband  shall  die  Intestate  or 
without  executing  the  power  hereinbefore 
conferred  on  him,  I  devise  and  bequeath  all 
my  said  estate  to  such  person  or  persons  as 
by  law  would  be  entitled  to  receive  the  same 
had  I  lived  until  the  time  of  the  death  of 
my  said  husband,  and  at  that  time  died  in- 
testate; the  said  property  to  be  divided  be- 
tween them  in  such  proportion  as  it  would 
have  been  by  law  had  I  at  that  time  died  in- 
testate as  aforesaid.  Fifth.  I  hereby  make, 
constitute,  and  appoint  my  said  husband, 
Horaoe  8.  Bishop,  sole  executor  of  this,  my 
last  will  and  testament  I  anthorize  and 
empower  him  to  mortgage,  sell,  convey,  ex- 
change, or  lease  any  and  all  real  estate  of 
which  I  may  die  seised  or  possessed,  and  to 
execute  any  and  all  proper  instruments  there- 
for." The  plaintiff  contends  that  the  third 
clause  Is  invalid,  because  it  attempts  to  con- 
fer a  iwwer  in  trust  without  defining  the 
objects  of  the  trust  with  such  certainty  aa 
will  enable  the  court  to  enforce  the  execu- 
tion of  the  trust  and  because  it  attempts  to 
reserve  to  the  testatrix  a  right  to  make  a 
testamentary  disposition  of  her  property 
without  compliance  with  the  statute  of  wills. 
The  circuit  court  however,  held  that  the 
power  given  to  the  husband  of  the  testatrix 
was  not  coupled  with  a  trust  but  was  abso- 
lute, and  thereupon  decided  in  favor  of  the 
defendant  On  that  decision  an  exception 
was  sealed,  and  error  is  now  assigned. 

We  think  the  intention  of  the  testatrix 
was  to  confer  upon  her  husband  a  power 
coupled  with  a  trust.  Several  features  of 
the  will  support  this  inference.  In  the  first 
place,  the  donee  of  the  power  is  appointed 


executor,— an  office  which  implies  a  trust  to 
effectuate  the  purposes  manifested  by  the 
will.  In  the  next  place,  the  testatrix,  by  the 
second  clause  of  her  will,  had  defined  the 
rights  which  she  intended  her  husband  to 
take  In  her  property  for  bis  own  benefit  and 
bad  limited  them  to  a  life  estate.  As  the 
power  contemplated  In  the  third  clause  wa« 
to  operate  on  the  remainder  after  his  death, 
a  strong  presumption  arises  that  the  power 
was  not  Intended  to  be  absolute,  for  the  ben- 
efit of  the  donee,  but  was  meant  to  be  ex- 
erted only  for  the  benefit  of  others.  A  life 
estate,  Joined  with  an  absolute  power  to  dis- 
pose of  the  remainder  by  will,  is  so  nearly 
equivalent  to  a  fee  simple  that  if  such  a 
union  of  estate  and  power  were  really  de- 
signed, a  fee  simple  would  probably  be  given. 

But  the  controlling  Indication  that  the 
power  was  designed  to  be  fiduciary  is  found 
in  the  explicit  declaration  of  the  testatrix 
that  the  purpose  of  the  grant  was  "to  carry 
into  execution  such  charge  and  instruction 
as  I  may  during  my  life  have  expressed  to 
him  in  regard  thereto,"  L  e.  in  regard  to  the 
disposition  of  her  estate  after  her  husband's 
death.  These  words,  "charge  and  Instruc- 
tion," express  more  than  hope  or  wish  or  ad- 
vice on  recommendation,  lliey  have  an  im- 
perative significance,  which  may  not  right- 
fully be  resisted.  Their  inherent  force  Is 
not  Impaired  by  her  expression  of  entire 
trust  In  her  husband's  discretion  to  carry  out 
her  injunctions;  for  that  trust  had  ample 
scope  without  affecting  his  duty  to  fulfill  her 
purposes.  She  probably  foresaw  that  her  di- 
rections, which  her  husband  was  to  embody 
in  his  will,  would  be  expressed  In  terms  more 
or  less  general,  and  subject  to  modification 
by  circumstances  arising  after  her  death,  and 
in  these  respects  she  reposed  entire  trust  in 
the  discretion  of  her  husband.  The  fourth 
clause  of  her  will  also  suggests  that  she  pro- 
vided for  such  a  change  In  conditions  be- 
tween her  own  death  and  that  of  her  hus- 
band as  would  render  it  impossible  for  him 
to  comply  with  her  "charge  and  instruction," 
and  if,  for  that  or  any  other  reason,  the 
power  should  not  be  executed,  she  directed 
by  the  will  how  her  property  should  pass. 
But  we  discover  nowhere  in  the  instrument 
any  indication  of  a  design  to  empower  her 
husband  to  dispose  of  her  property  other- 
wise than  in  accordance  with  the  "charge 
and  instruction"  which  she  should  express  to 
him. 

It  is  further  argued  by  the  defendant  that 
because  the  objects  to  be  subserved  by  the 
execution  of  the  power  are  undefined,  there- 
fore the  power  was  not  meant  to  be  fidu- 
ciary, and  many  cases  are  cited  which  hold 
that  the  failure  of  the  donor  to  define  the 
objects  of  his  supposed  bounty  is  a  sign  that 
no  bounty  was  Intended.  These  cases  rest 
upon  the  reasonable  doctrine  that  when 
something  is  given  to  a  person  which  may 
be  beneficial  to  hhn,  but  the  terms  In  which 
the  gift  Is  made  are  capable  of  meaning  that 
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the  donee  Is  not  to  be  the  beneficiary,  then 
tbe  fatlure  to  point  ont  any  other  beneficiary 
than  the  donee  la  a  tdgnlflcant  circumstance 
In  his  favor.  But  this  doctrine  Is  InappU- 
-cable  when  the  thing  given  cannot  be  used 
tor  the  b«i^t  of  the  donee,  or  the  terms 
of  the  gift  show  that  It  was  not  to  be  so 
used.  In  such  cases  the  fallnre  of  the  donor 
to  designate  the  beneficiary  will  not  inure 
to  the  advantage  of  the  donee^  Brlgga  v. 
Fenny,  3  Macn.  &  O.  546;  Nichols  v.  Allen, 
ISO  Mass.  211,  88  Am.  Bep.  440.  In  Thom- 
son's' ISx'rs  V.  Norrls,  20  N.  J.  Kq.  488,  where 
a  testator  had  given  to  his  widow  the  Income 
from  a  fund  during  her  life,  and  power  to 
bequeath  the  fnnd  among  certain  of  his  rel- 
atives "in  snch  proportions  aa  she  might 
thinic  proper,"  tUs  court  held  that  the  widow 
could  not  exercise  or  release  the  power  for 
a  conslderaticw  of  benefit  to  herself.  "The 
principle  which  I  regard  as  established," 
said  Chief  Justice  Beasley,  "is  that  the  do- 
nees of  such  a  power  sliaU  gain  no  profit 
by  force  of  their  position."  Thus,  the  na- 
ture of  the  gift  itself,  aa  well  as  terms  in 
which  It  was  made,  imply  that  the  power 
was  not  intended  to  be  absolute,  but  was 
fiduciary. 

The  next  question  Is  whether,  aa  a  fidn- 
dary  power,  It  Is  valid.  The  settled  rule, 
both  at  law  and  in  eqnlty,  Is  that  when  eifixtx 
an  estate  or  a  power  is  given  in  trust,  and 
the  purposes  of  the  trust  are  too  indefinite 
for  Judicial  execution,  then  the  gift  cannot 
talce  effect  Norrls  v.  Thomson's  Ex'rs,  18  N. 
J.  Eq.  307;  on  appeal  Thomson's  Ex'rs  v.  Nor- 
rls, 20  N.  J.  Eq.  488.  If  the  power  to  be  exe- 
cuted is  so  uncertain  as  to  Its  objects  that  a 
court  of  equity  cannot  say  what  particular 
person  or  persons,  or  class  of  persons,  are  to 
take  an  Interest  under  it  as  a  trust,  it  will  be 
considered  a  mere  power,  which  cannot  be 
carried  Into  eftect  1  Perry,  Trusts,  S  253; 
Stubbs  V.  Sargon,  3  Mylne  &  0.  607;  Wheel- 
er V.  Smith,  9  How.  65,  13  L.  Ed.  44. 

The  persons  to  be  benefited  by  the  exercise 
•f  the  power  now  under  consideration  were 
not  at  all  defined  by  the  will,  but  were  to 
be  ascertained  by  the  subsequent  dlrectiona 
of  the  testatrix.  According  to  the  doctrine 
established  in  this  state  by  the  decision  in 
Smith  V.  Smith,  54  N.  J.  Eq.  1,  32  Atl.  1008, 
on  appeal  65  N.  J.  Eq.  821,  41  AtL  1116.  she 
could  not  lawfully  ascertain  them  unless  she 
did  so  by  a  writing  executed  in- conformity 
with  the  requirements  of  the  statute  of  wills, 
and  this  she  never  did.  In  deciding  the  case 
JuBt  mentioned,  McOill,  Ch.,  quoted  with  ap- 
proval the  language  of  Chief  Justice  Gray 
in  Olliffe  V.  Wells,  180  Mass.  221,  where  the 
will  sub  Judice  was,  on  this  point,  as  nearly 
iwrallel  with  the  present  as  two  Independent 
private  writings  are  likely  to  be.  The  clause 
there  was:  "To  the  Rev.  B.  M.  P.  Wells,  all 
the  rest  and  residue  of  my  estate,  to  distrib- 
ute the  same  in  such  manner  as  In  his  dls- 
eretian  shall  appear  best  calculated  to  carry 
out  wlsbea  which  I  have  ^[pressed  to  him 


or  may  express  to  him:"  Hflvliig  determined 
that  Mr.  Wells  took  no  beneficial  Interest 
nnder  the  devise,  tbs  court  held  that  the 
trust  on  its  face  was  too  Indefinite  to  be 
carried  ont;  that  It  could  not  lawfully  be 
rendered  definite,  except  in  accordance  with 
the  statnte  ot  wills;  and  that  the  heirs  or 
next  of  kin  took  by  way  ot  resulting  tmaC 
On  this  principle  the  attempt  to  confw  the 
power  mentioned  in  the  third  clause  of  the 
present  will  failed,  and  consequently  Hie 
devises  and  beqnests  inten^d  by  the  fourth 
clause  took  effect  The  Judgment  of  the  dr- 
calt  court  should  be  revecsed. 

tAN  STCKEL,  OABRISON,  QUMKKBK, 
and  OABBETSON,  JJ.,  dissenting. 


METROPOLITAN  SAVINGS  ft  LOAM 

ASS'N  V.  DUGHI  et  al. 

(Court  of  Errors  and  Appeals  of  New  Jata^. 

June  17,  1801.) 

RBS  JtrmCATA. 

1.  A  defendant  In  an  action  at  law  who  is 
prevented  from  making  a  particular  defense 
that  goes  to  the  merits,  because  of  a  mlinc 
that  such  defense  is  not  cognisable  at  law,  is 
not  estopped  by  the  judgment  rendered  In  the 
court  of  law  from  applying  to  a  court  of  eanity 
for  relief  upon  the  matter  that  constituted  the 
defense  so  overruled. 

2.  Borcherlina  v.  Ruckelshana,  40  M.  i.  Eq. 
340,  24  Atl.  547,  followed. 

(Syllabus  by  the  Oonrt.) 

Appeal  from  court  of  chancery. 

Suit  by  the  Metropolitan  Savings  ft  Loan 
Association  against  Joseph  Dughl  and  others. 
Decree  for  defendants.  Complainant  ap- 
peals.   AflOrmed. 

Thomas  Anderson,  for  appellant.  James 
M.  Trimble,  for  respondents. 

GARRISON,  J.  This  blU  is  filed  to  en- 
join the  defendants  from  enforcing  a  Judg- 
ment obtained  against  the  complainant  hj 
the  defendant  Zanelll  In  the  Essex  circuit 
court  This  Judgmoit  waa  based  upon  cer 
tain  certificates  issued  by  tlie  complainant 
to  one  Dughl,  and  by  him  assigned  to  Zaneili 
At  the  trial  the  complainant  was  not  repre- 
sented, owing  to  Its  abandonment  by  its  at- 
torney. The  equity  of  the  present  bill  is  tills 
surprise,  and  the  frand  of  Dughl  ta  procur- 
ing the  certificates  sued  upon,  which  consti- 
tuted the  defense  the  complainant  had  In- 
structed its  defaulting  attorney  to  present  to 
the  circuit  court. 

We  have  examined  the  merits  of  the  ease 
upon  the  question  of  fraud  aa  made  in  the 
court  of  chancery,  and  find  no  ground  what- 
soever for  the  relief  prayed  tot.  It  is  ques- 
tionable whether  any  fraud  Is  even  alleged- 
Certainly  none  is  proved.  The  order  advised 
by  the  vice  chancellor  dissolving  the  pre- 
liminary injunction  he  had  allowed  la  there- 
fore affirmed  by  this  court 

The  reason  given  by  the  viee  chancellor  for 
diB8(rfvln«  his  Injunctioii,  Tic  that  "the  Jndg- 
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moit  at  law^MU  coBctaitve  upon  tbe  qaestkn 
ot  fraud,"  Is  not  aatlefaatory  to  this  court 
The  case  made  by  the  affldaylts  to  the  bill, 
and  not  dented,  is  that  the  circuit  court  ruled 
that  the  defense  relied  upon  by  tbe  com- 
plainant in  the  action  at  law  could  not  b« 
set  up  In  a  court  of  law;  Assumdn?  this  to 
have  beenr  the  judicial  ruling,  the'  decision  of 
this  court  in  Borcherllng  t.  Unckelahans,  49 
N.  J.  Eq.  S40,  24>  AU.  S47,  mlUtates  against 
tbe  position  takbn'by  the  Tlce  chancellor  in 
bis  concbisioQi:: 

It  is  true  that  lb  that  case  the  Judicial 
ruling  was  made'  upon  the  admission  of  the 
defense  at  the  trial,  and  that  here  it  was 
made  upoa  a  mle  to  open  the  Judgment  re> 
coTered  by  surprise,  and  to  admit  the  de> 
faise;  but  the  equitable  rule  is  the  same  in 
each  casci  via;  that  where  a  defendant  in  an 
t'ctlon  at  law  is  prevented  from  making  a 
pourtleular  defease  that  goes  to  the  merits, 
becane  of  a  mHng  that  such  defense  is  not 
cogolsable  at  law,  he  is  not  estopped  by  the 
Judgment  rendered  at  law  from  applying  to  a 
court  of  equity  for  relief  upon  the  matter  so 
overruled.  la  order  to  work  out  this  result  in 
the  prest^nt  case,  equity  will  consider  the 
comiriainarit  as  standing  where  it  would  have 
stood  had  the  dreatt  court  opened  its  judg- 
ment  because  of  surprise,  and  upon  the  sec- 
ond trial  overruled  tbe  defense  upon  the 
ground  stated. 

Tb*  order  apvealtd  from  is  affirmed. 


IB  re  WEST  SHORB  &  O.  TERMINAL  CX3. 

(Supreme  Oourt  of  New  Jersey.   June  10, 
1001.) 

TAXATION-RAILROAD  LANDS-LOCAL  ASSESS- 
UBNT. 
Where  a  portion  of  lands  adjacent  to  a 
railroad  right  of  way,  and  owned  by  the  rail- 
road, la  naed  for  railroad  purposes,  the  part  so 
used  is  not  subject  to  local  taxation,  but  only 
to  spedal  taxation  imposed  by  the  state  board 
of  assessors. 

Application  by  the  West  Shore  ft  Ontario 
Terminal  Company  for  a  gummary  determi- 
nation of  the  character  of  certain  property 
assessed  both  by  tbe  town  of  West  New 
York  and  by  tbe  state  board  of  assessors. 
Taxes  imposed  by  the  city  set  aside. 

Argued  February  term,  1901,  before  VAN 
SYCKEL,  GARRISON,  and  FORT,  JJ. 

J.  B.  Vredenburgh,  for  the  railroad.  Sam- 
net  H.  Oret,  Atty.  Oen.,  for  the  SUt&  Aa> 
gnatua  A.  RIteb,  for  West  New  York. 

VAN  SYCKEL,  J.  So  far  as  the  lands  as- 
sessed are  used  for  railroad  purposes,  they 
are  within  tbe  decision  of  New  Jersey  Junc- 
tion R.  Co.  V.  Jersey  aty,  68  N,  J.  Law,  120, 
48  AtL  677,  and  not  subject  to  local  assess- 
moit.  There  seems  to  be  a  portion  of  tbe 
lands  that  is  subject  to  local  taxation,  but 
tbe  court  cannot  determine  from  tbe  stat* 
of  tbe  case  what  that  portloo  la.    If  tbe  par* 


ties  cannot  agree  more  definitely  as  ta  tbe 
facts,  further  application  may  be  made  t» 
tbe  court. 


BLOOMINOTON  MIN.  CO.  t.   SBARLES- 

et  aL 

(Supreme  Court  of  New  Jersey.    June  10, 

1901.) 

ACTION  ON  CONTRACT— DECLARATION— 

SOFFICIBNCY. 

A  declaration  in  a  suit  on  a  contract 
which  alleged  that  a  promise  was  made  to  tM 
agent  of  the  plaintiff,  and  that  the  contract 
then  and  there  became  in  law  a  contract  of  the 
defendants  with  the  plaintiff,  was  insoffident^ 
on  demurrer,  in  failing  to  state  the  facts  show- 
ing that  the  promise  became,  in  law,  a  contract 
with  the  plaintiff. 

-Action  by  tlie  Bloomlngton  Mining  Com- 
pany against  Isaac  H.  Bearles  and  another 
On  demurrer  to  the  declaration.  Judgment 
for  diefendants. 

Argued  February  term,  1901,  before  tha- 
CHIBF  JUSTICE,  and  DIXON,  COLLINV, 
and  HENDRI(3KSON,  JJ. 

Vail  &  Ward,  for  plaintiff.  John  R.  Bar*' 
In,  for  defendants^ 

PER  CURIAM.  This  Is  aa  action  on  oon- 
tract  Tbe  declaration  charged  a  promise  to 
John  W.  Peale,  "who  was  the  agent  of  the 
said  plaintiff."  Tbe  dedaratlon  set  out  no 
pcorndse  to  the  plaintiff,  and  discloses  no 
facts  from  which  the  relation  of  Peale  to  the 
plaintlfl  may  be  inferred.  Precisely  on  this 
ground  this  court  sustained  a  demurrer  to  a 
prior  declaration.  Mining  Co.  v.  Searles,  46 
Atl.  014.  The  only  change  made  in  this  dec- 
laration is  by  adding  the  words  "that  tbe 
said  contract  then  and  there  became.  In  law< 
a  contract  of  tbe  said  defMidants  with  tb» 
said  plaintiff."  That  averment  is  an  aver- 
ment of  a  matter  of  law,  and  is  not  supported 
by  facts  from  which  that  legal  principle 
could  be  deduced.  There  should  be  Judg* 
ment  on  the  demurrer  for  tbe  defendants. 


In  re   PENNSYLVANIA    R,   CO. 
(Supreme  Court  of  New  Jersey.    June  10,  1001.)' 

TAXATION— RAILROAD    LAND— ASSESSMENT  ' 
BT   STATE. 

Land  leased  to  a  railroad  company,  anA 
used  for  railroad  purposes,  is  subject  to  asaesS'' 
ment  by  the  state,  and  not  the  mnnlcipality. 

Application  by  tbe  Pennsylvania  RailroaA 
Company  for  summary  determination  of  tha 
character  of  certain  property  assessed  both 
by  the  city  of  Hoboken  and  by  tbe  state 
board  of  assessors.  Assessment  by  the  city 
set  aside. 

Argued  February  term,  1901,  before  VAN 
SYCKEL,  GARRISON,  and  FORT,  JJ. 

Vredenburgh,  Wall  &  Van  Winkle,  f«r 
Pennsylvania  R.  Co.  Samuel  H.  Grey,  Attfj 
Qen.,  for  tbe  State.    Jaa.  F.  Mlntun.  f«r 

dtyot  Hoboken.  Cr>,r\rs\o 
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VAN  STCSEZi,  S.  Tta«  assessment  Is  ni>- 
•n  lands  leased  to  the  Pennsylvania  Ball- 
road  for  20  years,  whlcb  is  used  for  railroad 
purposes.  It  Is  subject  to  assessment  by  the 
state  board,  and  not  by  the  city  of  Hoboken. 
Hoboken  B.  Tax  Case,  62  N.  J.  Law,  5S3, 
41  Atl.  728;  In  re  Brie  B.  Elevator  Case 
(N.  J.  Err.  &  App.;  March  7,  1901)  48  Aa 
QOl.  The  asseasment  by  the  city  sboold  be 
set  aside. 


THOMPSON   V.   TAYLOE. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Jane  17,  1901.) 

HARRIBD  WOMEN— CONTRACTS— VAUDirr— 

BNFORCBMBNT. 

1.  The  written  promise  of  a  married  woman, 
domiciled  in  New  Jersey,  to  pay  a  sum  of  money 
to  the  order  of  her  hnsband,  signed  by  her  at 
her  domicile,  and  carried  by  him.  with  her  ac- 
qnfescence,  to  New  York,  and  there  indorsed, 
and  delivered  in  exchange  for  other  notes  of  like 
import,  la  a  contract  made  in  the  state  of  New 
York:  and  the  capacity  of  the  wife  to  bind 
berself  by  a  contract  of  suretyship  is  to  be 
datermined  by  the  law  of  that  state. 

2.  Such  a  contract,  if  valid  hi  the  state  of 
New  York,  may  be  enforced  against  the  mar- 
ried woman  in  this  state,  altliough  such  contract, 
it  made  here,  would  be  void. 

3.  The  statute  of  New  Jersey  that  regnlates 
the  right  of  married  women  to  make  contracts 
of  suretyship  is  not  a  declaration  of  a  public 
policy  that  closes  the  courts  of  this  state  to 
righta  of  action  arising  in  othc»  jurisdictions, 
where  the  law  is  different 

Magie,  Ch.,  and  Krueger  and  Vroom,  JJ.,  dis- 
sent ing. 

(Syllabus  by  the  Court) 

Error  to  circuit  court,  Bergen  county. 

Action  by  Andrew  Thompson  against  Lil- 
lian B.  Taylor.  Judgment  for  defendant, 
«nd  plalntiir  brings  error.    Be  versed. 

Tbls  action  was  brought  in  the  circuit 
«ourt  upon  a  note,  of  which  the  following 
la  a  copy:  "$422.29.  Englewood,  N.  J.,  Oct 
10,  1898.  Three  months  after  date  I  prom- 
ise to  pay  to  the  order  of  W.  Bernard  Taylor 
four  hundred  twenty-two  *'/ioo  dollars,  at 
44  Broad  St,  New  York  Clt^;  value  re- 
ceived.   Lillian  B.  Taylor." 

Indorsed:  "W.  Bernard  Taylor,  44  Broad 
St" 

The  note  was  signed  by  Lillian  B.  Taylor 
At  the  time  and  place  of  its  date,  she  being 
then  the  wife  of  the  payee.  She  signed  It 
at  her  husband's  request  and  solely  for  his 
accommodation,  and  delivered  it  to  him  with- 
,  out  any  express  limitation  on  the  use  be 
might  make  of  it  The  husband  at  once 
took  the  note  to  New  York  City,  and  there 
transferred  it,  with  his  indorsement,  to  the 
plaintiff,  to  take  up  two  similar  notes  held 
-by  bim,  and  then  past  due,  aggregating, 
with  Interest,  the  amount  of  this  note;  which 
two  notes  the  defendant  bad  signed  under 
the  same  drcumstances,  and  which  her  bus- 
tMind  had  transferred  to  the  plaintiff  in  the 
same  manner  for  casb.    The  plaintiff  knew 


Oat  the  payee  and  maker  were  husband  and 
wife,  but  had  no  further  notice,  outside  of 
the  notes  themselves,  of  the  circumstances 
under  which  they  bad  been  slgrned. 

The  husband  and  wife  have  been  during 
all  the  time  above  referred  to^  and  sttU  are, 
domiciled  in  New  Jersey. 

Since  1892  the  statutes  of  New  Yotk  hare 
provided  that  "a  married  woman  may  con- 
tract with  her  husband  (xe  any  other  person, 
to  the  same  extent  with  the  like  effect  and  in 
the  same  form  as  If  unmarried,  and  she  and 
her  separate  estate  shall  be  liable  thereon, 
whether  such  contract  relates  to  her  sepa- 
rate business  or  estate  or  otherwise,  and  In 
no  case  shall  a  charge  upon  her  separate 
estate  be  necessary."     Laws  1892,  c.  594,  (  L 

Deeming  the  case  one  of  doubt  and  diffi- 
culty, the  Bergen  county  circuit  conrt  certi- 
fied the  foregoing  facts  to  the  supreme  court 
for  its  advisory  opinion  on  the  question 
whether,  on  those  facts,  the  plaintiff  Is  en- 
titled to  judgment  against  Lillian  B.  Tay- 
lor for  the  sum  mentlcmed  in  the  note  and 
Interest 

The  supreme  court,  after  hearing  argu- 
ment, advised  the  circuit  court  that  the  plain- 
tiff was  not  entitled  to  Judgment  against 
Lillian  B.  Taylor  upon  the  note  in  suit  46 
Atl.  667.  Judgment  in  accordance  with  this 
advisory  opinion  was  thereupon  entered  by 
the  circuit  court  against  the  plaintiff,  who, 
by  writ  of  error,  removed  that  judgment  into 
this  court 

O.  L.  Corbln  and  B.  P.  Wortendyke,  f<H- 
plaintiff  in  error.  O.  W.  Betts,  Jr.,  for  de- 
fendant in  error. 

OABRISON,  J.  (after  stating  the  facts). 
The  note  in  suit  was  not  a  New  Jersey  con- 
tract. The  parties  to  It  in  this  state  were 
husband  and  wife.  By  force  of  section  14 
of  our  married  women's  act  there  is  in  this 
state  no  law  to  enable  husband  or  wife  to 
contract  with  each  other,  excepting  as  at 
common  law.  2  Gen.  St  p.  2015;  Woodruff 
V.  Apgar,  42  N.  J.  Law,  198;  Turner  v.  Dav- 
enport (N.  J.  Ch.)  47  Atl.  768. 
/Hence  the  written  promise  of  the  wife  to 
pay  a  sum  of  money  to  the  order  of  her  hns- 
band, signed  by  her  and  delivered  to  blm 
In  the  state  of  New  Jersey,  did  not  consti- 
tute a  contract  When,  therefore,  the  note 
left  this  state  no  legal  contract  was  In  ex- 
istence. Bank  v.  Brewster,  49  N.  J.  Law, 
231,  12  Ati.  769.  In  New  York  tbe  above- 
mentioned  feature  of  the  commcm-law  rule 
has  been  expressly  8np«:«eded  by  an  en- 
abling act  that  empowers  a  married  woman 
to  contract  with  her  husband  to  the  same 
extent  and  in  the  same  form  as  If  unmarried. 

The  husband,  therefore,  having  \n  hla  pos- 
session. In  the  state  of  New  York,  his  wife's 
note,  Intrusted  to  him  under  the  circumstan- 
ces certified  in  this  case,  had  the  means  of 
making  for  her  a  contract  of  suretyship  that 
would  be  valid  by  the  law  ot  the  place  where 
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It  came  Into  legal  existence  and  wbere  It 
wu  to  be  performed.  By  bis  indorsement 
and  delirery  of  the  signed  note,  the  wife 
was  as  efTectnally  bound  to  tbe  payee  as  if 
she  bad  personally  executed  tbe  note  In  tbe 
state  of  New  Torl^ 

Where  a  note  is  signed  In  tbls  state,  but 
is  passed  away,  and  comes  first  into  legal 
existence  in  the  state  of  New  Yorlc,  In  con- 
templation of  law  it  was  made  in  the  latter 
Jurisdiction.  CampbeU  y.  Nichols.  33  N.  X 
Law,  82.  The  note,  therefore.  Is  a  contract 
made  In  tbe  state  of  New  Torlc,  upon  the 
facts  certifled,  without  reference  to  the  legal 
rule  that  a  note  made  payable  at  a  particu- 
lar place  is  to  be  treated  in  all  respects  as 
if  made  at  that  place,  for  which  abundant 
authority  is  cited  in  the  brief  of  the  plain- 
tiff's counsel. 

To  the  next  lunposition  of  the  plaintiff, 
tIz.  that  such  a  contract,  made  in  New  Yorlc, 
and  valued  by  its  laws,  will  be  enforced  by 
the  courts  of  New  Jersey,  two  objections  are 
raised:  First.  That  the  incapacities  of  s 
wife  under  the  cmnmon  law,  if  not  removed 
by  the  stetute  law  of  her  domicile,  follow 
her  wherever  she  goes;  so  that,  if  at  home 
she  be  unable  to  bind  herself  as  surety,  she 
may  nowhere  bind  herself  by  such  a  con- 
tract Secondly.  That  the  retention  In  our 
law  of  so  much  of  the  common  law  as  pre- 
vented married  women  from  becoming  sure- 
ties is  a  declaration  by  the  legislature  of  a 
public  policy  to  which  the  courts  should  give 
effect  by  refusing  to  enforce  obligations  of 
this  nature  incurred  by  its  citizens  in  other 
BtRtes  where  this  disability  no  longer  exists. 

Both  of  these  points  are  taken  in  the  brief 
of  counsel  for  the  defendant,  and  each  of 
them  receives  some  support  from  the  opinion 
dcUrered  In  the  supreme  court,  although  the 
actual  decision  of  the  case  is  rested  upon 
the  second  ground,  viz.  that  of  public  policy. 

It  win  be  necessary,  therefore,  to  consider 
each  of  tliese  propositions.  The  first  claim 
Is  that  ttae  capacity  of  a  married  woman  to 
make  a  contract  of  suretyship  is  governed 
by  the  law  of  her  domicile,  and  not  by  the 
law  of  the  place  where  tbe  contract  is  made 
and  wbere  it  is  to  be  performed;  In  other 
words,  that  capacity  to  contract  Is  governed 
by  the  law  of  domicile,  and  not  by  tbe  lex 
loci  contractus.  The  discussion  of  this  ques- 
tion by  the  civilians  and  in  early  Judicial 
writings  occupied  much  space,  and  received 
tbe  closest  attention  from  Mr.  Justice  Stwy 
as  one  In  wblCb  tbe  doctrines  of  the  civil 
law  conld  not  be  made  to  harmonize  with 
the  commercial  rule  upon  the  subject  It  is 
rarely  worth  while  to  search  back  of  Story 
upon  snch  a  question,  especially  if  be  have 
decided  against  the  clvll-law  rule.  In  bis 
Commentaries  upon  the  Conflict  of  Laws, 
after  a  comprehensive  review  of  the  author- 
itiea.  Judge  Story  reached  the  conclusion 
that,  in  regard  to  the  incapacities  incident 
to  coverture  and  other  personal  disabilities 
to  omtract,  "the  laws  of  the  domicile  of 
40A.-8B 


birth  or  the  law  of  any  other  acquired  and 
fixed  domicile  is  not  generally  to  govern,  but 
the  lex  loci  contractus  aut  actus,—  the  law 
of  the  place  where  the  contract  Is  made  or 
the  act  done."    Story,  Confl.  Laws,  {  103. 

In  the  course  of  bis  consideration  of  this 
and  kindred  questions,  Mr.  Justice  Story 
quotes  so  frequently  from  the  civilians  that 
upon  a  hasty  readbig,  the  opinions  of  those 
Jurists  may  be  taken  for  bis  own;  but  there 
can  be  no  question  as  to  the  commentetor's 
final  summary,  viz.  that,  "although  foreign 
Jurists  generally  hold  that  the  law  of  the 
domicile  ought  to  govern  in  regard  to  the 
capacity  of  persons  to  contract  yet  the  com- 
mon law  holds  a  different  doctrine,  namely, 
that  the  lex  loci  contractus  is  to  govern." 
Story,  Confl.  Laws,  {  241. 

AVlth  respect  to  another  American  com- 
mentator,-7<;hancellor  Kent— it  is  both  in- 
teresting and  important  to  observe  that 
while,  in  some  parte  of  the  text  of  bis  Oom- 
menteries,  he  seems  to  favor  the  argumente 
of  the  foreign  Jurists,  yet  In  his  later  notes 
he  unequivocally  states  the  rule  to  be:  "The 
state  and  condition  of  tbe  person  according 
to  the  law  of  his  domicile  will  generally, 
though  not  universally,  be  regarded  in  other 
countries  as  to  acte  done,  or  righte  acquired, 
or  contracte  made  in  tbe  place  of  his  native 
domicile;  but  as  to  acts,  rights,  or  contracts 
done,  acquired,  or  made  out  of  bis  native 
domicile,  the  lex  loci  will  generally  govern 
witb  respect  to  his  capacity  and  condition." 
2  Kent,  Comm.  233,  note  C. 

To  the  same  effect  Is  the  opinion  of  Chief 
Justice  Oray  of  Massachusetto  delivered  In 
the  case  of  MiUiken  v.  Pratt  126  Mass.  874. 
29  Am.  Rep.  241,where,  after  considering  the 
whole  question,  he  decides  that  "the  valid- 
ity of  a  contract  even  as  regards  the  capac- 
ity of  the  parties,  is  to  be  determined  by  tbe 
law  of  tbe  stete  wbere  it  is  made." 

I  have  no  difficulty  In  reaching  the  OHiclu- 
sion  that  the  capacity  of  Mrs.  Taylor  to  enter 
into  a  New  Yortc  contract  in  New  York  was 
governed  by  the  laws  of  New  York,  notwith- 
standing her  domicile  was  in  New  Jersey; 
and  that  the  contract  into  which  she  time 
entered  was  valid,  and  binding  upon  her. 

If  we  pass  to  tbe  reason  assigned  In  tbe 
advisory  opinion,  we  shall  see  that  it  reste 
upon  the  doctrine  of  our  courts  that  a  con- 
tract valid  elsewhere  will  not  be  enforced 
if  it  is  inconsistent  witb  the  public  policy  of 
the  Jurisdiction  tbe  aid  of  whose  tribunals  la 
invoked  for  the  purpose  of  giving  it  effect 

Tbe  decisive  portion  of  the  opinion  of  Mr. 
Justice  Gummere  is  in  these  words:  "When 
the  legislature  lias  declared  the  policy  of 
the  stete  in  relation  to  a  given  subject-mat- 
ter, it  Is  ttae  duty  of  the  courts  to  give  ef- 
fect, so  far  as  possible,  to  that  policy;"  cit- 
ing Felt  V.  Felt  (N.  J.  Err.  &  App.)  46  AtL 
106,  and  Union  Locomotive  Exp.  Go.  v.  Brie 
By.  Co.,  87  N.  J.  Law,  23.  Ttaere  can  be  no 
doubt  as  to  tbe  duty  of  our  courts  under  the 
condition  thus  predicated.    Tbe  question  in 
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the  case  Is  whether  the  legislation  referred 
to  in  the  opinion  is  a  declaration  of  public 
policy.  Briefly  summarized,  that  legislation 
confers  upon  married  women  rights  to  con- 
tract  as  if  unmarried,  save  as  to  contracts 
of  suretyship,  from  which  no  benefit  Is  ob- 
tained for  their  separate  use.  2  Gen.  St  p. 
201T,  S  26. 

In  my  judgment,  this  and  kindred  acts  of 
legislation,  constituting  together  our  tnanrled 
women's  act,  and  passed  under  the  titles  of 
"An  act  for  the  better  securing  of  the  prop- 
erty of  married  women,"  and  "An  act  1» 
amend  the  law  relating  to  the  property  oC 
married  women,"  are  to  be  regarded  as  retf- 
nlattona  rendered  necessary  by  the  abroga* 
tlon  of  the  principles  of  the  common  law 
concerning  coverture;  and  that  what  Is  in- 
dicated by  this  legislation  as  a  whole  Is  the 
abandonment  of  a  public  policy,  upon  the 
subject,  and  the  future  regfulatton  of  it  I7 
acts  of  legislative  discretion. 

The  distinction  between  regulative  leslsla- 
tion  and  the  adoption  of  a  principle  of  pub* 
lie  law  is  too  important  to  be  lost  sight  of. 
To  declare,  as  the  common  law  did,  tint  tbe 
welfare  of  society  required  that  wives  bo  in* 
capable  of  making  contracis,  is  an  iUiistm^ 
tlon  of  the  adoption  -of  a  principle  whioht 
so  long  as  it  was  adhered  to,  constttnted  ft 
rule  of  public  policy.  When,  however,  clv» 
nized  states  became  satisfled  that  the  wel- 
fare of  society  was  not  best  served  by  the 
maintenance  of  this  principle,  It  was  abair- 
doned  by  the  recognition  of  its  apposltA, 
vie.  that  married  women  possessed  capacity 
to  contract.  The  questions  that  then  arem, 
viz.  what  ccHitractB  may  they  mabs,  and 
what  may  they  not?  while  calling  for  th« 
exercise  of  legislative  discretion  based  vipcm 
considerations  that  affected  a  large  class  oC 
Individuals,  did  not,  either  in  theory  or  ia 
fact,  involve  any  principle  upon  which  the 
general  welfare  of  the  body  of  dtlEens  of 
the  state  was  assumed  to  rest  With  tibe 
abandonment  ot  the  political  prinelpte  the 
matter  was  broiroa  up  into  discretloaary  ec- 
erdses  <tf  legislative  regulation  in  tbe  aourK 
of  which  dlOerent  bodies,  or  the  same  legis- 
lative body  at  different  periods,  might  hty 
dowtt  varying  rules  without  destroying  that 
comity  that  is  so  essential  to  commerotel 
confidence  and  Intercourse.  Thus,  In  the 
case  certified  it  appears  that  the  state  of 
New  York,  having  abandoned  the  principles 
of  the  common  law,  as  we  ourselves  have 
done,  has  gone  further  In  its  enabling  legis- 
lation; or,  what  is  the  same  thing,  hns  re- 
tained less  of  what  the  common-law  rule 
compelled;  but  equally  and  in  either  case 
the  only  principle  involved  has  been  abam- 
doded.  The  respective  regulattons  of  the 
subject  equally  rest  upon  the  common  ground 
that  women  have  a  capacity  to  make  con- 
tracts, subject  to  legislative  control.  If  this 
tte  so,  comity  requires  that  we  mutually  give 
effect  to  these  discretionary  acta  by  recog- 


nizing the  valldKy  ot  fbe  fesiilting  contracts, 
and  enforcing  them  hi  oar  ooorti,  er6n  when 
they  an  in  oppotAtboa.  to  our  own  declared 
discretion  upos  the  subject  This,  as  I  read 
the  case  ^a  Wright  v.  Remington,  41  N.  J. 
Law,  61,  32  Am.  Rep.  180,  has  been  cata- 
gorically  decided  in  our  Biq>reme  court.  In 
that  case  a  wife  signed  two  notes  as  surety 
for  her  husband  in  Ullnois,  where  the  com- 
mon law  had  been  abrogated  to  that  extent 
%lt  was  brought  in  our  clreolt  coiut  to  en- 
force these  contracts  against  tbe  wife.  Up- 
on a  case  certified  the  supreme  eonrt  held 
that  ceaiit7  required  the  enforcement  of  the 
notes  in  <|ueBtioa. 

In  dettvering  the  opinion  off  the  court  Mr. 
Justine  Reed  said:  "Thore  can  be  so  qnestlon 
but  that  thfe  cmlract  t^'sb  valid  by  the  law 
of  Illinois.  It  Is,  therefore,  the  duty  of  the 
courts  of  this  state  to  recognize  and  enforce 
it  unless  it  appeals  injnrions  to  the  interests 
of  the  state  or  of  our  citizens.  But  nothing 
approadilDg  this  result  can  be  deduced  stee- 
ly from  the  fact  that  the  foreign  state  con- 
fbrs  xxpmi  marvled  wonsen  the  power  to  make 
a  €oatr«*  of  snret^hip.  »  •  •  Wnat- 
ever  may  be  our  oplniMi  of  the  poUcj  of  leg- 
tolatlon  beyond  oar  state,  we  are  bound  by 
tbe  pcinetples  of  vamMf  to  recognize  its  va- 
lidity, uBtesB  It  clearly  contravenes  the  prin- 
ciples of  public  moraUty,  or  attacks  the  in- 
terests eif  the  body  of  the  dtisens  of  onr 
state." 

Obje(?tlon  upoa  this  point  was  apparently 
hot  renewed  upon  the  writ  of  error  In  this 
cemrt,  for  tiie  judgmebt  was  here  affirmed 
wltbDUt  again  referring  to  It  Bemlsgton  v. 
WMght,  48  Xv  J.  Law,  4oa. 

This  case,  upon  tke  point  sow  In  cwitro- 
veny,  states  the  correct  rule  of  law  so  def- 
mrtely  that  It  sfaeuld  have  been  followed  in 
the  Bupreme  court. 

If,  as  was  so^gecpted  upon  tbe  argioneot 
tke  device  of  providing  a  place  of  perform- 
ance la  a  MrelgB  jW  ^diction,  or  even  of 
taaMng  the  stotnol  contract  in  a  place  wb»e 
the  wtfa  wbs  enapow<ered  te  eonbact  direct- 
ly with  her  kasband,  ahooid  be  ozged  as  a 
gnmai  for  sustaining  sneh  a  contract  here, 
or  tor  enaMlng  the  husband  to  sue  thereon 
in  ouir  co«its  of  law^  a  different  question 
would  be-  9«eB«nted.  It  may  well  be  that 
Bach  a  ptoceedlBg  would  run  athwart  the 
settled  polHcy  of  o«r  law  with  respect  to  the 
SvperrlBlon  exerdsed  by  equity  over  the  en- 
gagenaienfs  of  married  persons,  which  is  re- 
tained hi  onr  system  of  jurisprudence  by  the 
ttrarteenth  section  ot  the  married  women's 
«ct  Witti  respect  te  this  question,  no  opln- 
iMi  Is  expressed. 

Wot  the  rsasoBs  glveBt  the  ]udgm»it  of 
the  circuit  eoort  entered  In  aeeordaace  with 
the  advisoiy  <^ni«B  of  the  supreme  court 
Is  rev«nnd. 

MAOTB.  Oh4.  and  EBUBeSK  and  VBOOM, 
U^  dissebt. 
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SHAY  et  vx.  t.  CAMDEN  &  a  RT.  CO. 

(Conrt  of -BrrorB  and  Aipipeals  of  New  9eney. 

June  17,  IflOl.) 

STRBBT  RAILWAT8— YBHICI<Ba-OOI.LI8I(»lB- 
IMJUaiBS  TO  FASSBNOBS8— NBGUQBNOB  Or 
IfOTORMAN  —  NONSUIT— DAHAOSS—FKiaHT— 
BUBDEN  OF  PROOF— RES  IPSA  LOQUITUR— 
CARB  RBQUIRED-INSTRUCnONS. 

1.  Where,  in  an  action  against  a  atreeb'rai)- 
way  company  fqr  injuries  to  a  paasenger  caused 
by  a  collision  with  a  wagon,  there  was  proof 
from  which  the  jury  might  infer  negligence  of 
the  motornian,  it  was  not  error  to  reftise  to  noli- 
anit  plaintiff. 

2.  Where  a  street-ear  passenger  received 
phyaical  injury  in  a  collision  between  the  car 
and  a  wagon,  she  was  entitled  to  damages  there- 
for, together  with  damage*  for  fright  or  otbrw 
mental  disturbance  caused  thereby. 

8.  Where  a  street  car  collided  with  a  wagon 
bt  a  public  street,  it  was  proper,  in  an  action  for 
injuries  to  a  passenger  caused  thereby,  to  re- 
fuse to  instruct  that  plaintifC  must  establish 
nec^igeDce  by  a  preponderance  of  the'  evidence, 
since,  .nndcr  the  doctrine  of  res  ipsa  loquitur, 
proof  of  a  collision  raised  a  presumption  of 
negligence  on  the  part  of  defendant,  requiring 
it  to  establish  that  the  motorman  was  not  in 
fact  negligent. 

4.  In.  an  action  for  injuries  to  a  j^assenger  on 
a  street  car,  caused  by  a  collision  with  a  wagon, 
an  instruction  that  the  doty  of  the  coir^ny  in. 
numing  the  cars  required  a  very  considerable 
degree,  of  care  was  not  an  oTeistatement  of  its 
duty. 

Brror  to.  supreme  court. 

Action  for  injuries  by  Thomas  H.  Shay 
and  wife  against  the  Camden  &  Suburban 
Kallway  Company.  From  a  Judgment  in  fa- 
vor of  plalatlfta,  defendant  brings  error. 
Affirmed. 

Edward  A.  Armstrong,  for  plalntitT  in  er- 
ror. Howard  Canow,  for  defendants  In  er- 
ror. 

PER  CURIAM.  1.  There  was  no  error  in 
refusing  to  nonsuit  the  plaintiff,  for  there 
was  proof  from  -which  the  jury  might  Infer 
the  negligence  of  the  motorman  who  was 
running  the  car  In  'whlch  Mjb.  Shay  'was  a 
passenger. 

2.  The  oolUsion  of  the  car  with  the  wagon 
undoubtedly  occasioned  some  physical  injury 
to  Mrs.  Shay.  Such  injury  would  justify  an 
award  of  damages,  and,  if  It  produced  fright 
or  other  mental  disturbance,  damages  there- 
for might  be  included.  Traction  Co.  v.  Lam- 
bertson,  DO  N.  J.  Law,  297,  36  Atl.  100;  Id., 
60  N.  J.  Law,  4B7,  88  AtL  684. 

3.  Defendant  was  a  carrier  of  passengers, 
and  bad  accepted  Mrs.  Shay  as  a  passenger. 
It  owed  her  a  duty  to  carry  her  safely. 
Proof  of  the  happening  of  a  collision  between 
the  ear  In  which  she  was  carried  and  a  vehi- 
cle in  the  public  streets— an  accident  which, 
in.  the  ordinary  course  of  events,  would  not 
bare  happened  U  the  proper  care  had  been 
used  by  the  motorman— raised  an  Implica- 
tion of  negligence  on  the  part  of  the  com- 
pany. It  was  for  the  company  to  establish 
that  the  motorman  was  not  in  fact  negligent. 
The  request  to  .charge  that  the  plaintiff  must 
ortaidiab   negligence   by   preponderance  of 


evidence  was  improper,  and  there  was  no  er- 
ror of  the  oonrt  in  refusing  to  thus  charge. 
Traction  Co.  v.  Demarest,  62  N.  J.  Law,  765, 
42  Atl.  729. 

4.  Canslderlng  the  duty  of  the  defendant 
to  Mrs.  Shay,  arising  from  the  relation  be- 
tween the  carrier  and  the  passenger,  the 
charge  that  the  duty  of  the  company  In  run- 
ning the  cars  required  a  very  considerable 
degree  of  care  was  not  an  overstatement  of 
the  company's  doty.  The  company  had  no 
reason  to  complain  of  this  definition  of  Its 
duty. 

5.  The  charge  on  the  subject  of  damages 
'was  In  all  respects. correct,  and  the  request 
was  substantially  complied  with.  No  error 
being  found,  the  judgment  wUl  be  affirmed. 


SMITH  «t  nx.  V.  ATLANTIC  CITT  B.  CO. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Jnne  17,  1901.) 

RAILROADS— INJURIES  AT  CROSSINGS— NEOLI- 
OBNCB  OF  GATBMAN. 

1.  It  is  the  dnty  of  a  railway  company  to  ex- 
ercise ordinary  care  in  the  manaeemuLt  of  gates 
at  crosBiiigs,  and  it  is  responsible  to  a  traveler 
who,  being  -without  fault  himself,  is  injored  by 
the  negligent  management  of  such  gates. 

2.  The  plaintiff,  at  the  railway  crossing  of  a 
«ity  street,  was  struck  by  a  deeceuding  safety 
gate,  as  she  reached  the  tmd  of  the  crossing, 
and  was  severely  hurt.  The  gates  were  open 
when  she  began  to  cross,  and  she  failed  to 
notice  the  lowering  of  the  gates  iMfore  she  was 
strui^.  The  gateman  did  not  see  her,  but  there 
was  no  obstruction  to  bis  view  of  her  while 
crossing.  On  the  trial  of  the  action  against 
the  company,  motions  to  nonsttit  and  to  direct 
a  verdict  were  made  and  denied.  HM,  on  re- 
view, that  the  question  of  the  gateraans  nedi- 
gence  was  for  the  jury;  also  that  in  view  of  the 
fact  that  the  open  gate  was  an  invitation  to  the 
plaintiff  to  cross,  and  that  notwithstanding  this 
it  was  still  her  duty  to  look  and  listen  for 
trains,  and  to  extend  her  observation  to  ap- 
proaching vehicles   and  to   the    safety   of  ■  her 

ettth,   the  question   of  contributory  negligence, 
1  failing  to  look  further,  at  tlie  gates,  was  prop- 
erly submitted  to  the  jury. 

3.  The  exceptions  taken  to  portions  of  the 
charge  were  not  sustained. 

(Syllabus  by  the  Court.) 

Error  to  supreme  court 

Acticm  by  Charles  B.  Smith  and  wife 
against  tiie  Atlantic  City  Uailroad  Company. 
Judgment  for  plaintiffs.  Defendant  brings 
error.    Affirmed. 

J.  Wlllard  Morgan  and  Clharles  V.  D.  Jo- 
llne,  for  plalntiif  in  error.  Howard  Carrow, 
for  defendants  in  error. 


HEiNDRIOKSON,  J.  This  writ  is  brought 
to  review  the  ruling  of  the  trial  judge  of 
the  Camden  circuit  In  a  suit  brought  by 
Charles  B.  Smith  and  Marlon,  his  wife, 
against  the  defendant  company.  The  claim 
is  for  damages  resulting  from  personal  in- 
juries to  the  wife,  caused  by  her  being  struck 
by  a  descending  safety  gate  while  croeeing 
ttaa  railroad  tracks  of  the  compimy  where 
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tbey  Intersect  with  Seconct  street,  near 
Kaigns  avenue,  In  the  city  of  Camden.  Tbe 
accident  occurred  about  9:30  o'clock  in  the 
daytime,  on  March  19,  1900.  The  Injnred 
plaintiff  tras  walking  along  one  of  the  side- 
walks of  Second  street  which  runs  north 
and  south,  with  the  purpose  of  visiting  a 
neighbor.  She  had  passed  the  northerly 
safety  gate,  which  was  open,  and  was  struck 
upon  the  back  of  the  bead  and  neck  by  the 
southerly  gate,  Just  as  she  reached  the  end 
of  the  crossing,  and  was  quite  seriously  in- 
jured. The  principal  assignment  of  error  la 
based  upon  the  refusal  to  nonsuit  at  the 
close  of  the  plaintiffs  case.  The  ground  of 
the  motion,  as  stated,  was  contributory  neg- 
ligence on  the  part  of  the  plaintiff. 

To  sustain  an  exception  to  such  a  refusal 
to  nonsuit.  It  must  be  clearly  established, 
from  the  facts  and  circumstances  developed 
In  the  plaintiff's  case,  that  her  failure  to  ex- 
ercise ordinary  or  reasonable  care  proxi- 
mately contributed  to  the  injury  complained 
of.  If,  upon  the  facts  proven,  the  question 
of  contributory  negligence  is  a  fairly  de- 
batable one,  it  must  be  submitted  to  the 
jury.  Railroad  Oo.  v.  Rlghter,  42  N.  J.  Law, 
ISO;  Bonnell  ▼.  Railroad  Oo.,  89  N.  J.  Law, 
189;  Railroad  Oo.  v.  Mlddleton,  57  N.  J.  Law, 
154,  31  Atl  616,  61  Am.  St  Rep.  597;  New 
Jersey  School  &  Ohurch  Furniture  Co.  t. 
Board  of  Education  of  Somerville,  58  N.  J. 
Law,  646,  85  Atl.  397. 

It  can  hardly  be  said  that  plaintiff  was 
negligent  In  entering  upon  the  crossing  when 
tbe  gates  were  up.  It  has  been  held  by  this 
court  that  when  a  person  is  about  to  cross 
a  railroad  track  where  he  knows  that  a 
flagrman  la  habitually  stationed,  and  finds 
that  be  is  not  at  his  post  giving  a  signal 
of  danger,  the  traveler  has  a  right  to  pre- 
sume that  a  train  is  not  about  to  pass.  .  Ber- 
ry .T.  Railroad  Co.  (N.  J.  Err.  A  App.)  4  AtL 
308.  The  fact  that  the  gates  are  open  is 
held  to  be  an  Invitation  to  cross,  and  an 
assurance  that  the  track  can  be  crossed  In 
«afety.  S  Elliott  R.  R.  f  1157.  But  not- 
withstanding this,  the  traveler  must  still  ex- 
-ercise  reasonable  care  In  crossing,  as  Is  held 
in  that  case  and  In  the  authority  cited.  And 
the  contention  Is  that  the  plaintiff,  while 
passing  over  the  crossing,  being  in  a  place 
of  danger,  should  have  looked  both  tor  the 
-approach  of  a  train  and  at  the  gates,  which 
<were  liable  to  be  lowered  upon  its  approach; 
«nd  she  did  not  look  for  the  train,  nor  at 
the  gates,  or,  looking,  saw,  but  did  not  heed. 
But  the  contention  Is  scarcely  justified  by 
ithe  facts.  When  asked  If  she  looked  right 
ahead  all  the  time  when  crossing,  she  re- 
plied, "Well,  I  suppose  I  did;  I  don't  know 
that  I  looked  around."  When  asked  if  she 
noticed  any  train  coming,  her  reply  was, 
'1  did  not  see  nor  hear  any  train;  I  couldn't 
say  whether  there  was  or  not"  It  appears 
further  la  the  testimony  that  there  was  a 
wagon  coming  across  north  as  she  was  go- 
ing south.    It  was  also  developed  in  the  evi- 


dence that  she  received  no  warning  from 
anybody  that  the  gates  were  coming  down. 
Another  witness  testified  that  the  gates  were 
up  when  the  plaintiff  passed  upon  the  crosa- 
Ing;  that  as  she  reached  the  last  rail  the 
gates  descended  upon  her,  striking  her  npon 
the  head;  and  that  he  heard  no  bell  ring 
as  the  gates  were  lowered.  It  should  be 
remembered  also  that  the  gates,  when  open, 
stood  perpendicular.  It  will  thus  be  seen 
that  there  were  several  things  to  naturally 
draw  ptalntUTs  attention  while  she  was 
crossing.  It  was  her  duty  to  look  aad  listen 
for  the  train. 

Whether  she  did  this  or  not  is  somewhat 
debatable.  She  might  aiso  look  for  ap- 
proaching vehicles  about  to  cross,  and  at  the 
tracks  over  which  she  had  to  walk,  to  atif. 
If  her  way  was  clear  and  saf&  It  Is  con- 
tended that  in  addition  to  observing  her  oth- 
er surroundings,  she  should  have  been  look- 
ing at  the  gates;  that  she  should  be  charged 
with  the  same  duty  respecting  the  descend- 
ing gates  as  she  would  be  charged  with  re- 
specting an  approaching  train.  This  last 
proposition  is  not  tenable.  The  gates  are 
not  such  a  place  of  danger  as  a  railroad 
track.  While  pedestrians  are  chargeable 
with  the  exercise  of  reasonable  care  as  to 
defects  or  dangers  in  a  sidewalk.  It  was 
held  not  to  be  negligence  per  se  to  fall  to 
see  an  opening  in  a  public  bridge  where  a 
person  was  alighting  from  a  bicycle.  Mahn- 
ken  T.  Board  (N.  J.  Err.  ft  App.)  41  AtL 
921.  See,  also,  Durant  v.  Palmer,  29  X.  J. 
Law,  544.  It  Is  also  held  that  how  a  prudent 
man  would  act  in  the  face  of  concurrent 
and  distracting  dangers  must  In  the  nature 
of  things,  be  a  question  of  fact  for  a  jury. 
Connelly  v.  Railway  Co.,  06  N.  J.  Law,  700, 
29  AtL  438,  44  Am.  St  Rep.  424. 

Considering  the  different  objects  and  du- 
ties which  were  then  present  uKely  to  occu- 
py the  attention  of  the  plaintiff  In  this  case, 
can  It  be  said  that  she  failed  to  exercise 
ordinary  and  reasonable  care  in  not  having 
regard,  among  other  things,  to  the  possible 
danger  of  the  lowering  of  these  gates  while 
she  was  passing  off  the  crossing?  If  aa. 
does  this  inference  so  cleariy  api>ear  as  not 
to  be  a  subject  for  fair  debate?  We  think 
not  On  the  contrary,  we  think  it  was  a 
question  about  which  men  might  reasonably 
differ,  and  was  therefore  a  i«oper  stibject- 
matter  for  submission  to  the  jnry. 

Another  exception  taken  was  to  the  re- 
fusal of  a  request  to  direct  a  verdict  for 
the  defendant.  It  is  argued  that  upon  the 
whole  evidence,  there  was  no  negligence 
shown  by  the  defendant's  agents;  that  the 
gate  keeper  was  without  fault  and  the  gate 
was  in  proper  condition;  that  defendant's 
evidence  was  to  the  effect  that  the  train 
was  coming  fast;  that  a  team  was  trotting 
up,  north  bound;  that  the  gate  keeper  looked 
and  hallooed  to  aU  the  people  whom  he 
saw  to  hurry  across;  that  he  did  not  see 
plaintiff,  either  before  or  at  the  time  she  WM 
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Injured.  Bat  here  arises  the  question  of  tbe 
exercise  of  reasonable  care  by  the  defendant 
company  In  the  shutting  aown  of  its  gates. 
It  is  the  duty  of  a  railway  company  to  ex- 
ercise ordinary  care  in  tne  management  of 
gates  at  crossings,  and  It  is  resiionsible  to  a 
traveler  who,  being  wlthont  fault  himself, 
is  injured  by  a  negligent  management  of 
such  gates.  S  Blllott,  R.  R.  {  1171,  and  cases 
cited.  By  the  erection  of  the  safety  gates, 
It  has  recognized  the  crossing  as  a  danger- 
ous one.  As  before  stated,  they  were  open 
when  the  plaintlfT  started  to  cross,  and  there- 
fore she  had  a  right  to  presame  that  a  tram 
was  not  about  to  pass. 

There  was  evidence  on  the  part  of  plain- 
tilf  which  tended  to  prove  that  the  gates 
were  not  in  proper  condition,  in  that  tne 
automatic  bell  connected  therewith  was  not 
ringing  as  usual  to  give  travelers  notice  that 
the  gates  were  about  to  close  down.  There 
was  nothing  to  obstruct  the  gateman's  view 
of  the  plaintlft  as  she  was  crossing,  and  yet 
be  says  he  did  not  see  her.  Here  were  dis- 
puted facts  to  be  settled,  and,  in  addition, 
the  question  of  whether  the  company  was  in 
the  exercise  of  due  care,  when  Its  agent 
thus  let  down  its  gates  without  looldng  or 
seeing  whether  peaestrians  were  in  the  act 
of  crossing,  whom  it  might  strike  In  descend- 
ing, was,  to  say  the  least,  a  debatable  one, 
and  hence  the  case  was  a  proper  one  to  go 
to  the  Jury. 

The  exception  to  the  part  of  the  Judge's 
charge  as  to  the  bnrden  of  proving  contribu- 
tory negligence  cannot  be  sustained.  The 
Judge's  words  were:  "But  then  the  burden 
shifts,  and  it  Is  for  the  defendant  to  satisfy 
yon  that  the  plaintlft  was  guilty  of  negli- 
gence; in  other  words,  that  the  plaintiff  did 
not  use  reasonable  care  as  a  pedestrian  along 
the  street  to  see  the  descending  gate."  The 
criticism  is  that  from  this  the  Jury  might 
infer  that  the  court  meant  that  the  defend- 
ant must  Introduce  testimony  to  show  that 
the  plaintiff  was  negligent  We  see  nothing 
hi  the  language  to  Justify  such  a  conclusion. 
The  court  properly  said,  in  fact  that  the 
burden  was  upon  the  defendant  not  to  prove 
by  evidence,  but  to  satlsty  the  Jury  that 
nnuer  the  proofs,  the  plaintiff  was  herself 
negligent  And  this  accords  with  the  legal 
requirement. 

The  only  other  exception  argued  was  the 
failure  or  refusal  of  the  court  to  charge  de- 
fendant's request  that  "if  the  injury  was 
occasioned  in  any  degree  by  the  plaintiff's 
own  negligence,  she  is  without  redress,  un- 
less the  act  of  the  defendant  amounted  to 
willful  trespass  or  intentional  wrong."  The 
first  proposition  here  named  was  fnlly  cov- 
ered by  the  charge,  and  the  omission  to  state 
the  qualifying  clause  as  to  willful  trespass 
or  intentional  wrong  could  not  have  injured 
the  defendant  There  was  no  charge  of  will- 
fulness in  the  pleadings  as  to  the  act  com- 
plained of,  and  no  evidence  In  the  case  to 
indicate  It    It  was  therefore  unnecessary 


to  embrace  that  sabject  in  the  charge. 
There  being  no  error  shown,  the  Judgment 
should  be  affirmed. 


In  re  BLEEPVSR  et  al. 

(Oburt  of  Oiancery  of  New  Jersey.    Jnne  20, 

1901.) 

CONDEMNATION    PROCBBDINOS  —  UENS    FOR 
TAXES— PAYMBSNT  FROM  AWARD. 

A  railroad  company  acquiring  land  by 
condemnation,  and  paying  the  award  of  the 
commissioners  into  court  is  entitled  to  hare 
all  liens  on  the  land,  Inclndine  liens  for  taxes, 
paid  out  of  such  fund,  though  the  lienors  axe 
not  parties  to  the  proceedings. 

Proceedings  by  the  Central  Railroad  Com- 
pany of  New  Jersey  to  condenm  the  lands  of 
Lizzie  A.  Sleeper  and  another.  Motion  by 
the  landowners  to  have  the  whole  award 
which  had  been  paid  Into  court  by  the  rail- 
road company  paid  out  to  them. 

In  this  case  the  Central  Railroad  Company 
of  New  Jersey  took  proceedings  to  acquire 
title  to  certain  lands  bdonging  to  Mrs.  Sleep- 
er and  her  husband,  with  the  result  that  after 
an  award  of  commissioners  an  appeal  was 
taken,  and  the  Jury  found  the  value  of  the 
lands,  with  damages,  to-be  $1,850.  The  rail- 
road company  did  not  make  any  persons 
parties  to  its  proceedings  except  Mr.  and 
Mrs.  Sleeper.  It,  however,  became  aware 
that  there  were  certain  taxes  assessed  by  the 
city  of  Jersey  City  that  were  in  arrear,  and 
a  lien  uiton  the  premises;  and  being  advised 
that  the  award  of  commissioners  and  verdict 
Included  the  whole  value  of  the  lands  free 
of  Incumbrance,  and  that  the  taxes  were  an 
incumbrance,  paid  the  money  into  court, 
under  the  eighth  section  of  the  act  of  March 
20,  1900  (P.  L.  p.  79,  at  page  82).  Applica- 
tion was  thereupon  made  on  behalf  of  Mr. 
and  Mrs.  Sleeper  to  have  the  whole  of  said 
sum  of  money  paid  out  to  them.  This  mo- 
tion was  resisted  by  the  ralhroad  company, 
and  by  the  mayor  and  aldermen  of  Ja*sey 
City.  By  its  answer  the  municipal  corpo- 
ration sets  up  taxes  amonnting,  with  inter- 
est on  the  20th  of  May,  to  $263.33,  which 
were  a  lien  upon  the  premises. 

George  T.  Werts,  for  Mr.  and  Mrs.  Sleep- 
er. William  A.  Barkalow,  for  Central  R 
Co.    John  W.  Queen,  for  Jersey  City. 

PITNKY,  V.  C.  (after  stating  the  facts). 
Counsel  for  the  railroad  company  and  for  the 
city  both  insist  that  there  Is  no  difference, 
for  present  purposes,  between  a  lien  for 
taxes  and  a  mortgage  or  Judgment  lien,  and 
that  the  amotmt  awarded  by  commissioners, 
or  by  the  verdict  of  a  Jury  on  appeal,  repre- 
sents the  whole  value  of  the  land,  without 
any  deduction  for  liens  of  any  sort.  On  the 
other  hand,  counsel  on  behalf  of  the  Sleepers 
claims  that  the  contention  of  the  other  side. 
If  acceded  to,  results  in  the  adoption  of  a 
new  mode  of  collecting  taxea,  not  recognlMd 
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by  law,  and  that  1iife  city  la  confined  to  Ita 
statutory  remedy  of  aelUng  tbe  land  to  pay 
the  taxes. 

I  think  the  latter  argument  not  sound. 
The  question  Is  whether  the  Central  Rail- 
road Company  Is  not,  In  law,  entitled  to  have 
all  Hens  upon  the  lands  paM  out.  of  this  fund. 
If  It  had  made  the  city  a  party  to  the  cont 
demnation  proceedings,  there  would  have 
been,  as  It  seems  to  me,  no  doubt  about  its 
right  in  that  respect,  and  that  right  would 
hare  been  fully  protected  by  such  action. 
But  It  also  seems  to  me  quite  dear  that  the 
eighth  section' of  the  act  above  cited  proTldes 
a  method  by  which  the  condemning  corpora- 
tion may,  without  first  searching  lor  lienors 
and  making  them  parties,  have  all  liens  upon 
the  land  paid  out  of  the  fund  by  paying  it 
into  court,  and  giving  notice  to  those  parties 
of  such  payment. 

The  question,  then,  comes  to  this:  Is  there 
any  essential  difference  between  the  lien  of 
taxes  upon  land  and  the  lien  of  a  mortgage 
or  Judgment?  For  It  is  abundantly  estab- 
lished by  authority  in  this  state  that.  In  a 
case  like  this,  an  award  is  presumed  to  in- 
clude the  whole  value  of  the  land,  free  of  in- 
cumbrance,' and  that  the  mortgagee  or  other 
lienor  is  entitled  to  be  paid  out  of  the  fund, 
and  the- party  acquiring  the  land  tiy  condem- 
natlon  proceedings  is  entitled  to  have  such 
payment  made  out  of  the  fund  in  exoneration 
of  the  land  acquired.  The  leading  case  Is 
Piatt  V.  Bright,  31  N.  J.  Eq.  81,  and  on  ap- 
peal S2  N.  J.  Eq.  362.  And  see  Gray  v.  Case, 
51  N.  J.  Eq.  426,  26  Ati.  805,  I  think  there 
can- be  no  doubt  that  the  lien  for  taxes  stands 
on  the  same  ground  as  other  Hens.  This 
seenus'to  bethe  well-settled  practice  in  New 
JetBey,  and  Is  illustrated  in  the  recent  case 
of  Burnet -T.  Dean  (N.  J.  Oh.)  46  Atl.  S82, 
wlilch  was'a  foreclosure  of  a  mortgage,  and 
the  municipality  of  South  Orange  was  made 
a  party  by  reason  of  its  claim  of  lien  for 
taxes,  and  set  -up  its  claim  by  answer,  and  it 
wasadjodicated  upon,  and  a  decree  made  for 
certain  taxes,  giving  them  precedence  over 
the  complainant's  mortgage.  I  will  advise  a 
decree  ftccordlngty. 


CAMPBELL  V,  SUPREME  CONCLAVE  IM, 

PROVED  ORDER  HEPTASOPHS. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

June  18,  1001.) 

LIFE  INSURANCB-SUICIDB. 
Suicide  will  not  defeat  recovery  upon  a  con- 
tract of  life  Insurance  not  procured  by  the  in- 
sured with  the  intention  of  committing  suicide, 
unless  the  contract  so  provides  in  express  terms. 
Magie,  Oh.,  and  Van  Sjcktl,  Oummere,  Hen- 
drickson,  Adaius,  and  Vroom,  JJ.,  dissenting.. 
(Syllabus  by  the  Court.)    ■ 

Error  to  supreme  court 

Action  by  Lillie  Campbell  against  the  Su- 
pmae  Conclave  Improved  Ord»  Heptasophs. 
JudgnneBt  for  pUlntiff.  Defendaat  brings 
error.    Afflmoed. 


This  cause  was  tried  at  the  Ssiem  .clrcalt 
before  the  late  Justice  Ludlow  and  a  ivry. 
The  declaration  was  upon  a  benett  certif- 
icate Issued  January  25,  18OT,  by  a  fratecnsl 
order  incorporated  In  Maryland,  to  Dr.  John 
O.  Campbells  ot  Elm«v  N.  J.,  a  member  4^  a 
subordinate  condare  located  in  that  tows. 
wherein  It  promised,  upon  satisfactory  evi- 
dence of  Ills  death  and  surrender  of  the  cer- 
tificate, provided  he  should  be  in  good  stand- 
ing in  the  order  at  the-  time  of  his  death, 
and  tbe  certificate  should  not  haire  been,  snr^ 
rendered  by  him,  and  another  cotificate  is- 
sued at  his  request,  in  accordance  with  tlie 
laws  of  the  order,  to  pay  to  his.  wiCe^  LUIie 
Campbell,  out  of  its  benefit  fund,  the  sum.  of 
93,000.    Issue  was  Joined  on  picas— First,  of 
non  assumpsit;  and.  second,  that  on  Decem- 
ber 20,  1898t  said  John  G.  Campbell,  being  in 
sound  mind,  did  terminate  his  life  by  sui- 
cide.   But  the  entire  controversy  at  the  trial 
was  under  the  second  plea.    There  was  evi- 
dence to  warrant  a  finding,  by  the  Jury  tliat 
Dr.  Campbdil  intentionally  killed  himself  by 
aplstol  shot  Just  after  his  arrest  on  a  charge 
of  forgery,  made  as  he  was  returning  iiome 
from  professional  calls  as  a  physician.    Tlie 
trial  Justice  directed  a  verdict  for  the  plain- 
tiff after  refusing  various  requests  to  cbsrge 
presented  by  the  defendant,  tbe  most  com- 
prehenslve  of  which  was  as  follows:    "(5) 
That  although  the  by-laws  of  the  defendant, 
as  also  the  benefit  certificate  sued  on.  are 
silent  as  to  suicide,  there  is  an  implied  con- 
dition in  the  contract  that,  if  the  event  upoo 
which  the  risk  was  assured— the  death  of  the 
said  Oampbeil— was  -  brought  about  by  Iiis 
own  deliberate  act  wtiiie   in  sound  mind, 
there  can  be  no  recovery:"    Exception  was 
duly  seeled  on  the  refusal  of  tlU&<  request. 
If  it  was  properly  refused,,  the  direction  of 
verdict  was  right;  otherwise^  theoe.  slionld 
be  a  new  trlaL 

Alfred  S.  Badgley  and  Olin.  Bryan,  for 
plaintttC  in  error.  Jonathan  W.  Acton,  tor 
defendant  In  error. 

COLUNB.  J.  (after  stating  the  facts).  It 
has  been  considered  by  some  that  benefit 
societies  are  sui  generis,  as  respects  the  pay- 
ment of  death  benefits  to  dependents  of  their 
members,  and  that  the  uniform  denial  of 
the  defense  of  unexcepted  suicide  in  suits  to 
recover  on  their  benefit  certificates  is  to  be 
placed  on  grounds  peculiar  to  the  diaracter 
of  such  societiea  There  is  no  doubt  that 
snch  defense  has  never  been  allowed.  Bac 
Ben.  Soc.  f  337,  and  cases  cited.  But  those 
societies  have  no  such  peculiar  status.  Tltelr 
benefits  stand  on  the  footing  of  all  death 
claims.  I  shall  treat  this  case,  therefore;  as 
within  the  general  range  of  life  Insurance. 
In  the  words  of  the  author  of  a  treatise  on 
that  subject  published  in  the  year  1801 :  "If 
performance  by  an  insurer  Is,  in  geDeral 
terms,  conditioned  on  the  deaUi  of  the  In- 
sored.  there  seons..  no  ymiiA.  reason  wliy 
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death  by  cooimittlng  Bulcl<le  should  not  be 
iacluded;  and  such  ia  the  general  doetrine." 
Cooke,  Life  Ins.  i  41.  Oontrai?  Judicial 
dicta  wlU  be  found  In  a  few  deeiaiona  In 
BIngland  and  in  this  country,  but  so  direct 
adrerse  adjudication  until  tiie  Rltter  OaM, 
hereinafter  mentioned.  The  caae  of  Sovrtfloe 
Commandery  t.  Ainaworth,  71  Al«.  486,  4» 
Am.  Rep.  332  (A  D.  1888),  l«  semetlmce 
cited  aa  such  an  adjudication;  bvt,  on  a  care- 
ful reading  of  the  report,  it  ia  evident  that 
the  opinlcm  of  the  court,  declared  liy  Chief 
Justice  Bricliell  with  much  abUity  frooi  Mb 
standpoint,  was  not  neceeaary  to  tks  deal" 
sion  of  the  cause.  The  appUcatioa  of  the 
doctrine  has  always  Itapgtened  to  lia  !»  oaaea 
where  the  insurance  was  eOectcd  lor  scone 
designated  b«ieflclary  other  than  the  in- 
sured; and,  to  that  extent,  no  atate  eowt 
Iiaa  departed  from  it,  aa  will  be  aeeu  on  ex- 
amination of  the  cases  cited  in  the  most 
recent  publications.  S  Am.  &  Eng.  Sac.  Law 
(iid  Bd.)  1016;  Joyce,  Ins.  i  2653;  May,  laa. 
(4th  Ed.  A  D.  UtOO)  §  SM,  note  "a";  4  Bef 
ryman.  Ins.  Dig.  (A.  D.  1801)  1530  et  seq.  It 
should  be  understood,  of  course,  thai  I  have 
not  been  speaicing  of  Insurance  proeared 
with  the  intention  of  eoraokittlng  aoidde. 
That,  all  courts  concede,  Is  voidable  because 
of  fraud.  The  Hitter  Case  aroae  in  189% 
was  decided  in  1896  .(70  Fed.  964.  S8  U.  B. 
App.  612,  17  0.  O.  A.  637,  42  L.  R.  A.  588), 
and  affirmed  by  the  United  States  supreme 
court  In  1896.  Rlttar  ▼.  Insuranoe  Ca.  ISB 
U.  S.  139,  18  Sup.  Ct.  300,  42  L.  M.  «a& 
There  were  several  policies  in  suit,  all  alike 
in  tenor,  and  all  payable  to  the  insured,  his 
executors,  administrators,  and  assigns.  Th« 
real  contracts,  as  evidenced  by  the  aDpllea>- 
tions  for  them,  excepted  death  by  sulcid* 
within  two  years,  which  tiaae  bad  not 
elapsed;  but  by  virtue  of  a  statute  of  Penn- 
sylvania, where  the  contracts  were  aaade, 
the  trial  eourt  had  ruled  out  the  applicatloM 
because  not  attached  to  the  policies,  which 
themselves  expressed  no  such  exceptlaB. 
The  proof  was  pleaary  that  the  Insurance 
was  procured  with  the  intent  to  commit  ani- 
dde.  but,  as  the  trial  eomit  had  expresaty 
charged  the  Jury  that  there  could  in  no  case 
be  recovery  if  the  Insured  had  taken  his  own 
life  designedly  while  of  soimd  mind,  the  gen- 
eral qoestlon  was  necessarily  involved.  The 
decision  was  that  because  the  verdiot  eatab- 
lished  that  Runk,  the  insured,  bad  commit- 
ted suicide  while  sane,  his  executor  could 
not  recover.  The  supreme  court,  speaking 
through  Mr.  Justice  Harlan,  held  (page  IflQ, 
168  U.  S.,  page  807, 18  Sup.  Ot,  and  page  700, 
42  U  Ed.)  that  the  death  of  the  Insnred,  «lf 
directly  and  intentionally  caused  by  himself 
when  In  sound  mind,  was  not  a  risk  intended 
to  be  covered,  or  which  could  legally  have 
l>een  covered,  by  the  policies  in  suit."  Dili- 
gent research  has  led  to  a  discovery  of  ao 
other  reported  case  directly  adjudging  that 
suicide  will  bar  recovery  upon  a  policy  not 
excepting  it  in  express  terms,  aod  not  jtro* 


cured  with  the  intention  of  oommittlng  sul> 
eide,  except  the  later  c«e  of  Hopkins  v.  As- 
surance CV>.  (a  C.)  94  Fed.  728,  where  ft 
United  States  circuit  court,  being  bound  by 
the  Hitter  Case,  extended,  and,  I  think  logic- 
ally extended,  the  bar  against  recovery  to  a 
policy  talten  out  by  the  insured  for  the  benefit 
of  his  wife.  The  Judgment  was  affirmed, 
however,  upon  other  grounds.  98  Fed.  198. 
40  c.  C.  A  1. 

I  will  consider  first  the  proposition  that 
sane  suicide,  though  unexcepted  in  express 
teriM,  is  not  a  risk  Intended  to  be  covered 
by  a  life  insurance  contract.  In  the  early 
Itfe  policies,  death  by  suicide  was  excepted 
from  the  liability  of  the  Insurer;  and  In  some 
eases  this  was  expressed  to  be  so,  whether 
ttte  insured  was  sane  or  insane  at  the  time 
of  dM  aot.  In  a  uote  to  the  case  of  Borra- 
daUe  V.  Hunter,  6  Man.  ft  G.  638,  decided  in 
the  year  1848,  there  appears  a  list  of  the 
varying  forms  of  the  exception  as  appearing 
ia  the  poUeles  customarily  issued  by  18  of 
the  leading  companies  of  Bngland.  Adjudi- 
cation tai  this  country,  contrary  to  that  in 
Bngland,  that  the  condition  of  sanity  was 
Implied  in  a  general  exception  of  suicide,  led 
to  the  common  expression  in  subsequent  pol- 
icies of  a  contrary  intent.  Later,  as  such 
stehigency  was  seen  to  be  unwise,  it  was 
relaxed,  and  still  later,  as  the  outcome  of 
contests  over  sanity  showed  any  exception 
to  be  futile,  and. as  such  an  exception  dis- 
couraged insurance,  it  .came  to  be  omitted 
altag^thar,  or  made  ot  very  short  duration. 
Tba  btBtory  of  insurance  makes  difficult  the 
azgument  that  the  exception  is  not  now  vx.- 
pveaaed  because  necessarily  implied.  The 
ooatrary  lias  l)een  the  course  of  evolution  in 
the  analogous  caae  of  death  resulting  aa  a 
poaishment  tor  crime.  In  an  early  Bngllsb 
deei*lon,^Fauntleroy'a  Case,  4  Bligh.  (N.  R.) 
liM)  A  D.  1880,— such  a  death  was  held  to  be 
an  implied  exception;  but  the  effect  of  the 
raising  of  the  question,  notwithstanding  its 
decision  favorably  to  the  Insurer,  was  to  lead 
tie  the  geneiral  Introduction  Into  polides  of  an 
express  exception.  Chief  Justice  BrickeU.  of 
Alabama,  was  alive  to  this  situation  when  he 
expressed  a  strong,  though  not  deterrent,  re- 
luotanca  "to  introduce,  by  construction  or 
implication,  receptions  into  such  contracta, 
which  usually  contain  special  exceptions." 
Suiureme  (Dommandery  v.  Alnsworth,  71  Ala. 
436,  447,  46  Am.  Rep.  332,  337.  Of  course, 
the  question  is  an  open  one,  and  the  views' 
of  so  Influential  a  tribunal  as  the  supreme 
court  of  the  United  States  deserve  most  care- 
ful consideration.  The  reason  for  Implying 
the  exception  ia  thus  stated  by  Judge  Harlan 
(1C0  U.  S.  163,  18  Sup.  Ot  305,  42  L.  Ed.  698): 
"In  the  case  of  fire  insurance  It  Is  well  set- 
tled that  although  a  policy  in  the  usual  form, 
indemnifying  against  loss  by  fire,  may  cover  a 
less  attributable  merdy  to  the  negligence  or 
oarelessness  of  the  insured,  unaffected  by 
fraud  or  design,  it  will  not  cover  a  destruc- 
tion tf  the  jmpcrty  by  the  willful  aol  of  tha 
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assnred  himself  In  tetUng  fire  to  It,  not  for 
the  purpose  of  avoiding  a  pwil  of  a  worse 
Und,  but  with  the  intention  of  simply  effect- 
ing Its  destruction.  Much  more  should  it  be 
held  that  it  is  not  contemplated  by  a  policy 
taken  out  by  the  person  whose  life  is  in- 
sured, and  stipulating  for  the  payment  of  a 
named  sum  to  himself,  his  executors,  admin- 
istrators, or  asBlg^na,  that  the  company  should 
be  liable  If  his  death  was  Intentionally  caus- 
ed by  himself  when  in  sound  mind.  When 
the  policy  is  silent  as  to  suicide,  it  Is  to  be 
taken  that  the  subject  of  Insurance  (that  ia, 
the  life  of  the  assured)  shall  not  be  Inten- 
tionally and  directly,  with  whatever  motive, 
destroyed  by  him  when  In  sound  mind.  To 
hold  otherwise  is  to  say  that  the  occurrence 
of  the  event  upon  the  happening  of  which  the 
company  undertook  to  pay  was  Intended  to 
be  left  to  his  option.  This  view  is  against 
the  very  essence  of  the  contract."  The  con- 
clusion stated  is  a  plain  non  seqnitur.  Sui- 
cide Is  only  one  of  many  ways  that  may  de- 
termine the  event  of  death.  Insurance  rates 
are  based  upon  an  average  expectancy  of  life 
derived  from  experience  tables  emlwacing 
suicide  as  well  as  all  other  causes  of  mortal- 
ity. Many  Intelligent  persons  believe  that 
suicide  self-evinces  a  morbid  state  of  mind, 
and  insurers,  in  a  large  volume  of  business, 
may  well  offset  the  natural  love  of  life 
against  the  Infrequent  Impulse  of  self-de- 
struction. The  supposed  analogy  to  other 
insurance  is  not  new.  In  Moore  v.  Woolsey, 
4  El.  &  Bl.  248,  254,  Lord  Campbell,  said, 
oblto::  "If  a  man  Insures  his  life  for  a  year, 
and  coibmlts  suicide  within  the  year,  his  ex- 
ecutors cannot  recover  on  a  policy,  as  the 
owner  of  a  ship  who  insures  her  for  a  year 
cannot  recover  on  the  policy  if  within  the 
year  he  causes  her  to  be  sunk."  The  rea- 
soning is  specious  and  the  analogy  is  false. 
It  is  quite  right  that  willful  and  unneces- 
sary destruction  of  the  subject  of  fire  or  ma- 
rine insurance  should  at  the  same  time  de- 
stroy the  insurer's  liability.  The  courts 
therefore  imply  In  such  a  case  an  exception 
from  the  general  terms  of  the  contract,  be- 
cause that  must  have  been  Intended.  But 
the  case  of  life  Insivance  Is  not  paralleL 
Strict  insurance  Is  Indemnity.  Voluntary 
and  unnecessary  destruction  of  the  property 
Insured  is  inconsistent  with  the  basis  of  the 
contract,  bat  the  basis  of  that  which  by  a 
misnomer  Is  called  "insurance  upon  life"  Is 
altogether  different  That  Is  an  arbitrary 
agreement  to  pay  a  fixed  sum  upon  the  hap- 
pening of  on  inevitable  event,  to  wit,  the 
death  of  the  insured,  without  regard  to  the 
value  of  his  life  or  the  loss  sustained  by  the 
assnred.  That  a  contract  of  life  insurance 
Is  not  a  contract  of  Indemnity  was  decided 
in  the  exchequer  chamber  in  1854.  Dalby  v. 
Assurance  Co.,  15  C.  B.  365,  overruling  God- 
aall  V.  Boldero,  9  East,  72.  There  is  no  force 
In  any  argument  derived  from  contracts  of 
Indemnity.  Another  reason  not  expressly 
Stated  by  Judge  Harlan,  but  frequently  as- 


signed in  Judicial  dicta  for  the  Implication 
declared  by  him,  is  that  without  it  the  in- 
sured would  be  deriving  a  baiefit  from  his 
own  wrongful  act,  which  will  never  be  pre- 
sumed to  be  within  the  intention  of  contract- 
ing parties.  For  example,  recovery  on  a  life 
Insurance  policy  assigned  by  the  Insured  to 
his  creditor,  who  afterwards  murdered  him. 
has  rightfully  been  denied.  Insurance  Co.  v. 
Armstrong,  117  U.  S.  591,  6  Sup.  Ct.  877,  2» 
Lh  Kd.  997.  Granting  the  inherent  wrongful- 
ness of  suicide,  which  is  matter  for  the  mor- 
alist rather  than  the  Judge,  this  doctrine  fails 
when  applied  thereto.  No  one  can  in  this 
world  derive  a  benefit  from  his  own  death. 
By  that  final  event  all  earthly  profit  ends  for 
him  to  whom  it  comes.  He  is  for  this  life 
equally  beyond  gain  and  loss,  and  as  to  blm 
the  rules  that  govern  mnndane  intercourse 
become  no  longer  applicable.  Those  who 
derive  the  Itenefit  will  have  done  no  wrong. 
But  it  is  said  that  suicide  is  a  fraud  on  the 
insurer.  To  procure  insurance  with  intent 
to  commit  suicide  is  a  fraud  on  the  insure 
that  should  defeat  recovery  at  the  option  of 
the  insurer,  and,  with  all  the  incidents  of  a 
rescission,  will  avoid  the  contract,  even  as 
against  beneficiaries  or  assignees.  Smith  v. 
Society,  123  N.  Y.  85,  25  N.  B.  197,  9  jL.  R. 
A.  616.  But  to  argue  that  suicide,  not  pre- 
viously intended,  is  such  a  fraud  as  to  de- 
feat recovery,  is  to  beg  the  very  question  of 
what  is  the  contract;  and  the  argument  as- 
sumes that  Insurance  rates  are  fixed  upon  ■ 
basis  excluding  death  by  suicide,  while,  as 
we  have  seen,  the  contrary  must  be  the  case, 
for  the  experience  tables  include  all  forms 
of  death.  Moreover,  it  would  be  n^  to  im- 
possible to  fasten  the  fraudulent  hitent.  The 
motives  for  suicide  are  difficult  to  fathom, 
and  are  usually  complex.  In  the  case  in 
hand,  Dr.  Campbell  doubtless  took  his  life 
through  overwhelming  chagrin  due  to  arrest 
on  a  criminal  charge.  It  is  highly  improb- 
able that  be  thought  at  all  of  his  insurance. 
To  submit  to  a  Jury  in  each  case  the  intent 
of  the  act  would  be  practically  fruitless.  A 
general  imperative  rule  in  all  cases  must  be 
established,  and  such  seems  to  be  the  view  uf 
Judge  Harlan;  for  he  says  that  intentional 
self-destruction,  with  whatever  motive,  Is 
impliedly  excepted  from  the  contract.  As  a 
mere  matter  of  construction,  it  is  of  mo  Im- 
portance what  rule  Is  to  govern  future  con- 
tracts; but,  in  view  of  the  historical  aspect 
of  the  subject,  the  reading  Into  contracts  of 
life  insurance  this  unexpressed  exception 
wlU  be  sure  to  work  great  hardship.  Many 
policies  are  being  carried  by  creditors  or  oth- 
ers interested  without  a  formal  assigrnment 
or  the  possibility  of  compelling  one,  except 
by  consent  of  the  Insurer.  These  persons 
have  rightly  felt  secure  against  recklessness 
or  malignity  extending  even  to  suicide,  and 
theh:  investments  should  not  be  Imperiled. 

Lastly  to  be  considered  is  the  pnqioslttcHi 
that  intentional  suicide  when  in  sound  mind 
is  not  a  risk  which  can  legally  be  covered  by 
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insurance.  Tbia  rests  upcn  a  postulated  pub- 
lic policy.  Judge  Harlan  says:  "A  contract, 
the  toidency  of  which  Is  to  endanger  the  pub- 
Ik  interests  or  injuriously  affect  the  pohlic 
good,  or  which  is  subTerslTe  of  sound  moral- 
ity, ought  never  to  receive  the  sanction  of  a 
court  of  Justice,  or  be  made  the  foundation 
of  its  Judgment.  If,  therefore,  a  policy  taken 
out  by  a  person  whose  life  is  insured,  and  In 
which  the  sum  named  is  made  payable  to 
himself,  his  executors,  administrators,  or  aa- 
Bigns,  expressly  provided  for  the  payment  ot 
the  sum  stipulated  when  or  if  the  assured  in 
sound  mind  to(A  his  own  life,  the  contract, 
even  U  not  prohibited  by  statute,  would  be 
held  to  be  against  public  policy.  In  that  it 
tempted  or  encouraged  the  assured  to  com- 
mit suicide  in  order  to  make  provlsioa  for 
those  dependent  upon  him  or  to  whom  he 
was  Indebted."  We  are  not  concerned  with 
an  express  contract  to  pay  In  case  of  suicide, 
but  with  a  normal  life  Insurance  policy. 
Payment  Is  to  be  made  upon  the  event  of 
death,  and  the  risk  of  death  by  suicide,  as 
M>plled  to  the  volume  of  insurance,  is  almost 
Infiniteeimal.  The  real  questlMi  is  whether 
it  is  against  sound  public  policy  for  the  in- 
surer to  assume  the  rlak.  It  is  urged  that 
parties  may  not  contract  for  even  a  possible 
obligation  resting  on  criminality.  Doubtless 
such  Is  the  law.  Fauntleroy's  Case,  ubi  su- 
pra, rests  upon  that  principle;  and  It  has  re- 
cent Illustration  in  the  state  of  Massachu- 
setts, where  the  supreme  court  denied  insur- 
ance because  the  death  of  an  insured  woman 
resulted  from  a  criminal  abortion.  Hatch  v. 
Insurance  Co.,  120  Mass.  660,  21  Am.  Bep. 
541.  But  suicide  is  not  criminal  in  New  Jer- 
sey. Punishment  is  of  the  essence  of  crime, 
and  suicide  Is  not  punishable  here.  Black- 
stone  defines  a  crime  or  misdemeanor  to  be 
"an  act  committed  or  omitted  in  violation  of 
s  public  law  either  forbidding  or  command- 
ing it."  4  Bl.  Gomm.  5.  A  recent  writer 
mote  tersely  says,  "A  crime  Is  an  tJft  of  omis- 
sion or  commission  punishable  as  an  offense 
against  the  state."  McClaln,  Cr.  Law,  S  4. 
At  common  law  suicide  was  both  criminal 
and  felonious,  although  the  punishment,  ex- 
cept that  of  anticipatory  dread,  was  of  neces- 
sity visited  upon  the  innocent,  unless  insensate 
clay  can  be  said  to  have  been  punished  by 
the  burial  in  the  highway  and  the  driven 
stake.  But  In  this  country,  generally,  there 
Is  nether  forfeiture  of  goods  nor  other  pen- 
alty attached  to  suicide,  which  is  therefore 
"little  more  than  the  shadow  of  a  crime." 
Patterson  v.  Insurance  Co.,  100  Wis.  118,  75 
N.  W.  980,  42  L.  R.  A.  253.  That  case  de- 
cides tiiat  Buldde  dbes  not  fall  within  the 
usual  exception  in  a  life  insurance  policy  of 
death  resulting  from  a  violation  of  law. 
The  «vinlon  of  Wlnslow,  J.,  well  merits  study 
on  all  fhe  phases  of  the  subject  now  sub  Ju- 
dlce.  It  is  a  model  of  terse,  logical  reason- 
ing, bnt,  like  most  Judicial  utterances  since 
the  Bitter  Case,  which  is  evidently  disap- 
proved. It  is  ctmflned  to  cases  whae  the  in- 


surance is  payable  to  a  beneficiary.  In  New- 
York,  also,  it  has  been  held  that  death  hr 
suicide  does  not  result  from  violation  of  law* 
although  by  an  exclusive  iwnal  code  an  vatr 
successful  attempt  to  commit  suicide  is  thw* 
a  crime,  while  suicide  is  not.  Darrow  v» 
Society,  116  N.  Y.  537,  22  N.  B.  1093,  6  L,  B. 
A.  406,  16  Am.  St.  Rep.  430.  In  New  Jersey 
neither  suicide  nor  attempt  to  commit  sulcid*- 
has,  since  1706,  at  least,  been  criminal.  Thla 
results  from  the  enactment  in  that  year  that 
no  conviction  or  Judgment  for  any  offens* 
against  the  state  shall  make  or  work  forfei- 
ture of  estate.  Paterson's  Laws,  p.  221,  f- 
76,  continued  to  the  latest  revision  of  our 
criminal  procedure  act  (P.  L.  1898^  p.  018|^ 
1168). 

As  to  the  abstract  immorality  of  suicide 
generally,  opinions  may  differ,  but  all  wiU- 
admit  that  in  some  cases  it  is  ethically  defea- 
sible. Else,  how  could  a  man  "lay  down  111* 
life  for  his  friend"?  Suicide  may  be  s^t- 
sacriflce,  as  when  a  woman  slays  herself  t» 
save  her  honor.  Sometimes  self-destmctloii, 
humanly  spealdng,  is  excusable,  as  where  » 
man  curtails  by  weeks  or  months  the  agony 
of  an  incurable  disease.  It  will  not  do  to  re- 
sort to  the  argument  that  in  such  cases  there- 
is  no  "felonious  intent."  As  to  direct  sui- 
cide, all  that  the  comnxMi  law  required  ti»- 
malLe  one  a  felo  de  se  was  that  he  should  be 
of  years  of  dlscreticm  and  in  his  senses,  anA 
should  mean  to  Idll  himself.  4  Bl.  Comm. 
188;  Hale,  P.  C.  411.  Bxtenuation  could 
only  be  considered  by  the  king,  who  would 
"execute  Judgment  in  mercy."  Judge  Har^ 
Ian  has  not  yielded  to  this  argument;  (or, 
"with  whatever  motive"  self-destruction  Is 
accomplished,  it,  in  his  view,  defeats  recov- 
ery. Inquiry  into  an  intent,  formed  after 
procuring  insurance,  to  defraud  the  insurer 
by  suicide,  has  seemed  to  me  impracticable. 
Inquiry  into  any  other  evil  intent  seems  Just 
as  impracticable.  On  whom  would  rest  the 
burden  of  proof,  and  how  could  complex  mo- 
tives be  unraveled?  Some  goieral  rule  must 
control  this  question  of  public  policy.  Case* 
cannot  be  individualized.  As  to  the  public 
good  requiring  the  discouragement  of  suicide^ 
there  may  be  also  two  opinions.  The  pa- 
ternal theory  of  government  does  not  here 
prevaiL  The  common  law  condemned  sui- 
cide, according  to  Hale  and  Blackstone,  uM 
supra,  not  only  for  religious  reasons,  but  for 
the  temporal  one  that  the  king  lias  an  inter- 
est in  the  preservation  of  all  his  subjects^ 
and  doubtless  the  same  is  true  of  an  orgao- 
ised  commonwealth  and  its  citizens;  bnt  I 
cannot  see  that  the  public  good  is  more  con- 
cerned to  prolong  a  life  that  may  be  wortb- 
less  to  the  public  than  to  secure  to  credltot* 
their  Just  demands,  or  to  afford  a  mainte- 
nance to  wife  and  children.  Insurers  may 
guard  their  interests  in  their  contracts.  I 
know  no  public  policy  more  useful  than  that 
which  holds  contractors  to  performance:. 
That  opinions  of  what  is  sound  public  poHey 
npon  this  subject  are  not  all  alike  la 


Digitized  by 


aUke  la  tlMmm- 

Google 


1»54 


O  AlliAN'XIC  BXFOBTBR. 


(N.J. 


by  Utat  wbtdi  bas  been  declared  In  the  great 
state  of  Sflaaoozl  by  its  legislature.  For 
muiy  years  bo  defense  of  suicide  In  a  suit 
to  collect  Ufe  insurmce  bas  been  permitted 
ODlesB  It  to  diown  to  tbe  satisfaction  of  tbe 
«ourt  or  Jury  at  the  trial  tbat  the  Insured  con- 
tomplated  suicide  at  tbe  time  of  application 
for  the  policy,  and  any  contrary  provision  in 
a  policy  is  made  void.  Rev.  St  Mo.  1888,  i 
S8IB.  If  it  be  public  policy  to  Interfere  with 
oontraictai  in  order  to  discourage  suicide,  tbea 
ought  tiie  contract  of  a  creditor  insuring  the 
life  of  his  debtor,  or  a  wife  insuring  ttie  lite 
of  bar  busbaBd,  to  be  defeated  by  tbe  sui- 
cide of  the  tnsored,  for  the  same  motive  of 
self-destruction  for  the  benefit  of  tbe  assured 
will  be  'Impelling  In  such  cases  as  In  a  case 
when  tbe  contract  la  directly  with  tbe  in- 
sured; yet  it  has  never  been  suggested  that 
one  havtsg  an  Insurable  biterest  In  another's 
Ufa  may  not  at  his  own  cost  himself  con- 
tract insurance  on  that  life,  or  take  an  as- 
'Slgmnent  of  an  existing  policy,  without  the 
risk  of  forfeiture  1^  the  suicide  of  the  In- 
snred.  Indeed,  It  has  been  held  otherwise 
even  In  Bngland,  where  suicide  is  criminal. 
Cook  V.  Black,  1  Hare,  390;  Moore  v.  Wool- 
sey,  qM  supra.  Tbe  fact  tbat  the  Insured 
pays  the  premiums  and  purchases  insurance 
tor  a  designated  beneOclary,  or  for  tiie  benefit 
•  ot  bis  estate,  can  make  no  dilTerence  in  bis 
m«Btal  attltDdc  He  can  gain  nothing  by  bis 
deatk,  and  normally  his  estate  will  go  eitilier 
to  his  creditors  or  to  his  widow  and  next  of 
kin.  I  see  no  sensible  reason  to  affirm  tbe 
contract  In  one  case  and  disallow  it  tn  the 
other.  I  have  said  Uiat  no  adjudged  case 
has  permitted  suicide  as  a  defense  against  a 
beneficiary  other  than  the  Insured.  This  is 
tnis,  with  one  exception,  even  where  the  de- 
cision in  the  Hitter  Case  has  been  Tecognlaed 
as  sound  or  controlling.  Judge  Harlan  him- 
self was  very  careful  to  go  ao  further  than 
the  case  required.  Tbe  ezcef>tlon  to  which 
I  have  alluded  is  the  Hopkins  Case,  above 
cited,  but  to  my  mind  the  extension  in  that 
case  was  logicaL  What  difference  does  it 
make  whether  a  man  contracting  insurance 
designates  in  the  contract  the  ben^clary,  or 
leaves  that  designation  to  the  law  or  his  last 
will  and  testament?  Tbe  contract  Is  with 
blm,  and  It  la  no  more  consistent  with  pub- 
lic policy  that  he  should  be  allowed  to  con- 
tract that  bis  suicide  should  not  forfeit  the 
right  of  a  beneficiary  named  In  the  policy  to 
receive  the  insurance  mcmey,  than  tbat  be 
should  be  allowed  to  contract  that  such  sui- 
cide should  not  forfeit  the  right  of  those  who 
otherwise  would  receive  It  as  creditors,  dis- 
tributees, or  legatees  of  his  estate.  The  de- 
cisions, since  tbe  Bitter  Case,  denying  suicide 
as  a  defense  to  silent  policies,  must,  logical- 
ly, elth«r  reprobate  that  case,  or  distinguish 
It  only  on  the  ground  that,  as  against  a  bene- 
ficiary named,  tbe  exception  of  the  death  of 
the  Insured  by  suicide  cannot  be  construct- 
vtrely  implied. 

I  conclude  tbat  In  no  case  should  tbe  sol* 


clde  of  an  insured  person  defeat  recovery 
upon  a  contract  of  life  insurance  not  procnrad 
by  him  with  the  tattenticn  ot  commlttinc 
suicide,  unless  the  contract  ao  prortdfls  In 
express  terms.  Presumably  tke  contnct  la 
this  case  was  consummated  In  New  Jeney, 
but  If  we  look  to  Maryland,  tbe  state  of  the 
defendant's  incorporation,  for  the  law  wbidi 
is  to  govern,  It  will  be  found  no  different 
In  a  very  recent  decision  of  tha  oomrt  ot  ap- 
peals ot  tbat  state,  in  a  ceatroversy  with 
this  same  defendant,  after  fnll  consideration 
of  both  the  grounds  of  objection  to  recovery 
tkat  I  have  been  disonasiing,  the  same  eon- 
clnsion,  and  far  subataatiaUy  the  same  i«a- 
aons,  has  beea  reached.  Bopreme  Conclave 
V.  Miles,  i8  Atl.  8dfi.  Tbe  directum  at  ver- 
dict tot  plaintiff  was  conect  and  Om  Jodg- 
ment  la  afflrmcd. 

MAQIB,  Ob.,  and  VAN  SXCKBU  OUllf- 
MBRB,  HBNDEIOKSON,  ADAMS,  and 
VROOM,  JJ.,  dissent 

GARRISON,  J.  (concaTing)^  Tbe  (vlnlon 
of  Mr.  Justice  COLLINS  holds  tbat  to  pro- 
cure insurance  with  Intent  to  commit  aniclde 
is  a  fraud  on  the  inaarer  that  should  defeat 
recovery,  but  that  suicide  with  an  intesit  to 
defraud  the  bunrsr,  if  fanacd  after  getting 
tbe  insurance,  is  not  anch  a  fraud  as  abould 
defeat  recovery.  1  tUnk  that  tbe  saaM  le- 
sult  should  follow  in  either  of  tbe  above  In- 
stances of  fraud.  The  burden  of  pcoTlng  the 
fraudulent  Intent  in  eitber  cTcnt  is  apon  the 
iBSvrer.  This  burden  was  not  borne  at  the 
trial.  My  failure  to  concur  in  tbe  oplnloB  of 
the  court,  therefore,  does  not  lead  to  my  dis- 
sent from  the  Judgment  ot  afiiRBaaee  pro- 
nounced by  it 

VANSTCEEL,J.  (dissenting).  TblaUan 
action  by  Uilie  Campbell,  tbe  beacfldary 
named  In  a  certain  benefit  certificate  Issoed 
by  the  plaintiff  to  her  late  husband,  John 
O.  Campbell,  by  virtue  of  bis  having  become 
a  member  of  the  said  subordinate  conclave,  a 
fraternal  organization  located  in  thia  atate. 
Nelthw  tbe  benefit  certificate  nor  the  by- 
laws of  tbe  order  contained  any  provision 
wbatevOT  wllA  reference  to  sniclda  On  the 
trial  of  tbe  cause  tjiere  was  testimony  tend- 
ing to  show  that  John  G.  Campbell  commit- 
ted suicide,  and  also  tbat  be  was  trrespon- 
Bible  mentally  at  tbe  time  of  bis  self-destruc- 
tion. At  the  conclusion  of  the  testimony  the 
court  directed  tbe  Jury  to  render  a  verdict 
for  the  plaintiff,  although  the  defendant  re- 
quested the  court  to  charge  tbe  Jury  <uat  If 
the  said  Campbell  committed  suicide  while 
he  was  of  sound  mind,  there  should  be  a 
verdict  for  the  defendant  Tbe  bill  of  excep- 
tions and  tbe  assignmeikt  of  eircss  present 
the  question  whether  the  request  of  the  de- 
fendknt  was  properly  refused. 

Campbell  named  tbe  plaintiff,  who  was  bis 
wife,  as  the  beneficiary  on  the  certificate, 
but  be  had  the  right  at  any  ttane  to  cfaange 

Digitized  byCjOOQlC 


N.I.) 


CAMPBELL  T.  SUPREME  OONCLAVB  L  O.  HEPTASOPH& 


636 


tlie  beneficiary  witbont  her  consoit.  It 
se«ma  clear,  thertf ore,  tbat  the  plaintiff  had 
no  vested  interest  In  the  certtflcate,  and  so 
the  cases  hold.  Society  t.  Burkhart,  110  Ind. 
189,  10  N.  E.  79^  11  N.  B.  449;  Hellanberg 
T.  Order  B'nad  Beittfa,  94  N.  T.  681;  Knigbts 
of  Honor  t.  Watson,  64  N.  H.  517,  IK  AtL 
125.  Tbe  case,  therefore,  turns  upon  tiie 
question  vrhather-  tbe  plaintiff  was  entitled 
to  a  verdict  if  Campbell,  wblle  of  sound 
nalnd,  committed  suicide.  In  tbe  rec^  case 
of  Kltter  V.  Insurance  Co.,  reported  in  160 
T7.  8.  189,  18  Sup.  Ct  300,  42  L.  Bd.  688,  this 
'Question  Is  diseussed  with  mach  abilltx-  Mr. 
Justice  Harlan,  wtao  delivered  tbe  opinion 
of  tbe  court,  said:  "It  is  contended  that  tbe 
trial  court  eired  In  saying  to  the  Jury,  aa 
in  effect  It  did,  that  intentional  self-destruo- 
tlon,  tbe  aasared  being  of  sound  mind.  Is  in 
itself  a  defense  to  an  action  upon  a  life 
policy,  even  if  ancb  policy  does  not  in  ex- 
presa  words  declare  that  it  shall  be  void 
In  tbe  event  of  self-destruction  when  tbe  as- 
sured IS'  in  sound  mind.  But  is  it  not  an 
Implied  condition  of  sudi  a  policy  that  tbe 
assured  will  not  purposely,  when  In  sound 
mind,  talte  bla  own  life,  but  will  leave  the 
event '  of  Ills  death  to  depend  upon  some 
cansft  othw  than  willful,  d^berate  self-de- 
stmctionT  Looking  at  tbenatnre  and  object 
of  life  Inamrance,  can  It  be  supiioeed  (o  be 
wltbln  tbe  contemplation  of  either  party  to 
tbe  contract  that  the  company  shall  be  lia- 
ble open  its  promise- to  pay,  where  tbe  aa- 
sared. In  sound  mktd,  by  destroying  bis  own 
life  Intentionally  pnelpiti^eB  tbe  event  upon 
the  happoilng  of  which  sach  liability  was 
to  arise?  *  *  *  If  a  person  should  ap- 
ply for  a  policy  ^[pieesly  providing  that  tbe 
company  should  pay  the  sum  named  if  or 
in  the  event  tbe  aaaored  at  any  time  during 
tbe  continuance  of  tbe  contract  committed 
self-destruction,  bebig  at  tbe  same  time  of 
sound  mind,  it  Is  reasonably  certain  that 
tbe  application  would  be  Instantly  rejected. 
It  la  impossible  to  suppose  that  an  appli- 
cation of  that  character  would  be  granted. 
If  experience  Juatlfles  this  view,  it  would 
follow  that  a  policy  stipulating  generally  for 
the  payment  of  the  sum  named  In  It  upon 
tbe  death  of  the  asenred  should  not  be  In- 
terpreted as  intended  to  cover  tbe  event  of 
death  caused  directly  and  Intentionally  by 
self-destruction,  whilst  tbe  assured  was  of 
sound  mind,  but  only  death  occurring  in  the 
ordinary  course-  of  life.  •  •  •  In  the 
case  of  fire  insurance  it  is  well  settled  that 
although  a  policy  in  tbe  usual  form,  indem- 
nifying against  loss  by  fire,  may  cover  a 
loss  attributable  merely  to  negligence  or 
carelessness  of  the  insured,  unaffected  by 
fraud  or  design,  it  will  not  cover  a  destruc- 
tion of  the  property  by  tbe  willful  act  of 
the  assured  himself  In  setting  fire  to  it  not 
for  tbe  purpose  of  avoiding  a  peril  of  a 
wone  kind,  but  with  the  Intention  of  simply 
effecting  Its  destruction.  Much  more  should 
it  be  held  that  it  la  not  contemplated  by  a 


paU<7  taken  out  by  the  person  whose  life 
is  Insured,  stipulating  for  tbe  payment  of  a 
named  sum  to  himself,  bis  execntora»  wA- 
mlnistrators,  or  assigns,  tliat  tbe  coaogMUif 
shonld  be  liable  if  fada^  death  was  intention- 
ally caused  by  himself  when  in  sound. mind. 
When  the  policy  la  silent  as  to  suicide,  it  is 
to  be  taken  ihat  the  subject  of  the  in8ur>> 
ance  (that  is,  the  life  of  the  assured)  shall 
not  be  Intmtlonally  and  directly,  with  what- 
ever motive,  destroyed  by  him  when  in 
sound  mind.  To  hold  otherwise  la  to  say 
that  tbe  occurrence  of  tbe  event  upon  the 
happening  of  which  the  company  undertook 
to  pay  was  to  be  left  to  bis  option.  That 
view  is  against  tbe  very  essence  of  the  con- 
tract There  la  another  oonaideratloa  aup- 
portlng  the  conteatlon  that  death  inteatlon* 
ally  caused  by  the  act  of  the  assured  whoa 
in  sound  mind,  tbe  policy  being  silent  as  to 
suicide,  is  not  to  be  deemed  to  have  been 
within  tbe  contemplation  of  the  partiea. 
That  is  that  a  different  view  would  attrib- 
ute to  them  a  purpose  to  make  a  contract 
that  could  not  be  enforced  without  Injury 
to  the  public.  A  contract  tbe  tendency  of 
which  is  to  endanger  the  public  Interests, 
or  Injuriously  affect  tbe  public  good,  or 
which  is  subversive  of  sound  morality,  ought 
never  to  receive  tbe  sanction  of  a  court  of 
Justice,  or  be  made  the  foundation  of  its 
judgment  If,  therefore,  a  policy  taken  out 
by  a  person  whose  life  is  insured,  and  in 
which  the  sum  named  Is  made  payable  to 
himself,  bis  executors,  administrators,  or  as- 
signs, expressly  provided  for  the  payment  of 
tbe-  sum  stipulated  when  or  if.  tbe  assured, 
in  sound  mind,  took  his  own  life,  tbe  con- 
tract even  if  not  prohibited  by  statute, 
would  be  held  to  be  against  public  policy. 
In  that  It  tempted  or  encouraged  tbe  assured 
to  commit  suicide  in  order  to  make  provi- 
sion for  those  dependent  upon  him,  or-  to 
whom  be  was  Indebted.  Is  tbe  case  any  dif- 
ferent in  principle  if  such  policy  be  silent 
as  to  solclde,  and  tbe  evmt  insured  against 
(the  death  of  tbe  assured)  is  brought  about 
by  his  wlllfnl,  deliberate  act  winea  in  sound 
mind?'  Justice  Harlan  fortlfles  bis  conclu- 
[rions  by  reference  to  many  cases  cited  and 
discussed  in  bis  opinion.  I  concur  in  the 
views  be  has  so  forcibly  expressed.  Death, 
In  its  commonly  understood  acceptation,  doea 
not  Include  death  by  one's  own  band.  Ad- 
ditional words  must  be  used  to  convey  the 
fact  that  It  was  death  by  self-destruction. 
It  is  not  necessary  for  the  defense  In  this 
case  to  Impart  additional  words  into  this 
contract  or  in  any  respect  add  to  Its  terms. 
In  property  Insurance  the  recognized  defense 
that  tbe  assured  willfully  set  flre  to  tbe 
subject  of  the  insurance  does  not  write  any 
new  condition  in  the  policy.  Ita  correct  con- 
struction as  written  forbids  recovery  upon 
it  So  tbe  reasonable  and  Just  lnt»i>reta- 
tion  of  tbe  language  used  in  tbe  benefit 
certificate  in  this  case  precludes  tbe  idea 
that  tbe  death  of  Campbell  by  hJa  own  hand 
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while  of  sound  mind  was  the  death  to 
the  Insurance  applied.  Such  Insurance,  if 
expressed  In  the  certificate,  I  think,  conld 
not  be  a  legal  basis  of  action;  and.  If  un- 
expressed. It  can  have  no  greater  legal  value. 
In  my  Judgment,  the  Bitter  Case  was  de- 
cided In  accordance  with  the  correct  rules 
of  Interpretation,  and  with  well-recognized 
legal  principles.  It  Is  a  general  rule  that  a 
man  cannot  make  a  profit  or  gain  an  advan- 
tage by  hla  own  wrongful  act,  and  a  right 
of  action  to  a  third  person  who  had  no 
vested  Interest  In  the  contract  should  not  be 
permitted  to  arise  out  of  the  wrongful  act 
of  the  Insured.  Recovery  in  this  case  is,  to 
aome  extent,  an  encouragement  of  suicide. 
My  conclusion  is  that  the  questions  wheth- 
er the  assured  committed  suicide,  and  wheth- 
er he  was  of  sound  mind  at  the  time,  should 
have  been  submitted  to  the  Jury.  The  trial 
court  erred  In  directing  a  verdict  for  the 
plalntiif,  and  therefore  the  Judgment  should 
be  reversed.  The  Judges  who  TOted  to  re- 
verse concur  in  this  opinion. 


STOKES,  Cltr  lYeasarer,  t.  SOHLACTBR 
(six  eases).' 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
June  17,  1901.) 

ACTION   OF  DEBT— VIOLATION  OF  ORDINANOB 

—COURT   OF   SMALL   CAUSES— SALB    OF 

LIQUORS-^UDaMBNT— CERTIORARI. 

1.  The  action  of  debt  prescribed  by  the  char- 
ter of  the  city  of  MillTille,  to  be  brought  for 
the  recovery  of  a  pecuniary  penalty  incurred 
by  violating  a  city  ordinance,  is  a  suit  in  the 
court  constituted  by  statute  for  the  trial  of 
small  causes,  held  bv  a  Justice  of  tlie  peace,  or 
by  the  mayor  of  tne  city,  invested  for  this 
purpose  with  the  authority  of  a  justice  of  the 
peace. 

2.  The  power  to  license  places  for  the  sale  of 
fermented  liquors,  granted  to  a  city  where  such 

{>laces  were  unrestrained  by  general  law,  coup- 
ed  with  the  general  power  to  pass  ordinances 
for  promoting  the  Qeace,  good  order,  and  pros- 
perity of  the  city,  justifies  an  ordinance  which 
forbids  any  sale  of  such  liquors  without  a  li- 
cense, and  prescribes  a  penalty  therefor. 

3.  If,  in  an  action  of  debt  pending  in  a  court 
for  the  trial  of  small  causes,  the  final  action 
of  the  judge  is  shown  by  his  entering  upon 
the  docket,  "I  rendered  a  verdict  in  behalf  of 
the  plaintiff,  twenty  dollars  fine  and  costs,"  the' 

Jiroceedings  should  be  reversed  for  want  of  a 
udgment 

4.  Under  the  act  of  March  28,  1895  (Oen.  St 
p.  371),  the  judicial  proceedings  of  inferior 
courts,  had  for  alleged  violation  of  city  ordi- 
nances, are  reviewable  by  certiorari,  even 
though  an  appeal  to  the  common  pleas  might 
be  taken  under  the  justice's  court  act. 

(Syllabus  by  the  Court) 

Error  to  supreme  court 

Six  actions  by  Edward  H.  Stokes,  treas- 
urer of  the  city  of  MillviUe,  against  George 
Schlacter.  Judgments  before  the  mayor  In 
favor  of  plaintiff  were  reversed  by  the  su- 
preme court,  and  plaintiff  brings  error.  Af- 
flrmcd  as  to  one  case,  and  reversed  as  to 
the  other  five. 
'  For  opinion  on  motion  to  retaz  cost«,  see  4>  Atl. 


Louis  H.  Miner,  for  plaintUf  In  error.  J. 
W.  Wescott  and  T.  W.  Trencbard,  for  de- 
fendant In  error. 

DIXON,  J.  There  are  now  pending  be- 
fore us  six  writs  of  error,  each  bringing  up 
for  review  a  Judgment  of  the  supreme  court 
which  set  aside  proceedings  instituted  by  the 
plaintiff  in  error  against  the  defendant,  be- 
fore the  mayor  of  the  city  of  MiUriUe;  t» 
recover  $20,  as  the  penalty  for  violating  an 
ordinance  of  the  city  that  forbids  the  sale 
of  fermented  liquors  without  license.  The 
supreme  court  gave  two  reasons  for  its  de- 
cision: First,  that  the  proceedings  must  be 
regarded  as  a  summary  conviction,  and 
lacked  the  requisite  form;  and,  second,  that 
the  city  had  not  authority  to  pass  tlie  or- 
dinance. Neither  of  these  reasons  is,  we 
tuink,  well  founded. 

The  city  charter  (Pub.  Laws  1888,  p.  120) 
empowers  the  common  council  to  oiforce  the 
observance  of  Its  ordinance  "by  enacting 
penalties  for  the  violation  thereof,  either  by 
Imprisonment  *  *  *  or  by  fine  not  ex- 
ceeding twenty  dollars,  recoverable  with 
costs  In  an  action  of  debt.  In  the  name  of 
the  treasurer  of  the  city,  before  any  Jus- 
tice of  the  peace  or  the  maym:  thereof,  for 
the  pse  of  the  Incorporation  thereof"  (sec- 
tion 10);  and  by  section  12  enacts  "that  the 
mayor  of  said  city  for  the  time  being  shall 
have  all  the  powers  and  authority  of  a 
Justice  of  the  peace  of  the  state  of  New 
Jersey,  and  shall  take  cognizance  of  all  fines, 
forfeitures  and  penalties  to  be  laid  by  the 
laws  or  ordinances  of  the  common  coancIL" 
In  Greely  v.  City  of  Passaic,  42  N.  J.  Law, 
429,  this  court  held  that,  where  a  city  char- 
ter provided  that  the  penalty  for  violating 
a  municipal  ordinance  was  to  be  recovered 
in  an  action  of  debt  before  a  Justice  of  the 
peace.  It  must  be  inferred.  In  the  absence 
of  an  indication  to  the  contrary,  that  the 
action  was  to  be  brought  In  the  court  for 
the  trial  of  small  causes,  and  was  to  be 
regulated,  so  far  as  was  consistent  with  the 
charter,  by  the  statute  governing  that  court 
This  inference  was  deemed  necessary  to  give 
effect  to  the  requirement  that  the  proceed- 
ing should  take  the  form  of  an  action  of 
debt,  because  only  in  that  statute  could  an 
appropriate  procedure  be  found.  See,  also. 
Smith  V.  Treasurer,  6S  N.  J.  Law,  329,  21 
Atl.  804.  In  White  V.  Borough  of  Neptune 
City,  66  N.  J.  Law.  222,  28  Atl.  378,  Uie 
supreme  court  reached  the  same  conclasion 
upon  a  statute  which  seemed  to  authorize 
the  institution  of  the  proceedings  before  a 
Justice  of  the  peace,  a  police  Justice,  or  a 
recorder,  and  which  differed  from  the 
Passaic  cliarter  much  more  than  does  the 
charter  of  MlUvIUe.  We  think  the  terms  of 
this  charter  Indicate  quite  clearly  that  the 
action,  whether  brought  before  a  Justice  of 
the  peace  or  before  the  mayor,  who  for  this 
purpose  Is  Invested  with  the  authority  of  a 
Justice,  1>  to  be  regulated  by  the  Justice's 
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court  act  with  such  modlfleatlmia  as  the 
lawB  respecting  the  municipality  prescribe. 
The  formalities  of  a  summary  cwiTlctlon  are 
therefore  not  required. 

Touching  the  second  reason  given  by  the 
supreme  court  for  its  judgment,  we  find  In 
the  charter  sufflcient  warrant  tor  the  fea> 
tore  of  the  ordinance  now  In  question.  The 
charter  gives  to  the  council  (section  17)  "the 
sole,  only  and  exclusive  right  and  power  of 
licensing  such  and  so  many  keepers  of  oyster 
houses  and  cellars,  and  places  for  the  sale 
of  fermented  liquors  within  said  city,  upon 
such  terms  and  conditions  and  under  such 
regulations,  as  they  may  deem  most  condu- 
cive to  the  public  good  thereof,"  and  also 
(section  10)  the  power  to  pass  such  by-laws 
and  ordinances  "for  the  peace,  good  order  and 
prosperity  of  the  city  as  they  may  deem 
expedient"  When  this  charter  was  passed, 
there  was  no  general  law  restricting  the  sale 
of  fermented,  as  distinguished  from  spiritu- 
ous, liquors.  In  Hershoft  v.  Treasurer  of 
City  of  Beverly,  46  N.  J.  Law,  288,  the  opin- 
ion was  expressed  that  in  such  a  state  of 
the  law  the  exclusive  power  to  license  places 
for  the  sale  of  fermented  liquors  implies 
the  power  to  forbid  and  punish  the  sale 
of  such  liquors  without  license.  This  court 
approves  of  that  conclusion,  for  the  reasons 
there  given.  Hence  the  ordinance  Is,  for 
present  purposes,  considered  valid. 

We  conclude  that  In  five  of  the  suits  now 
before  us  there  is  no  good  reason  assigned 
for  setttog  aside  the  proceedings  Instituted 
before  the  mayor,  and  therefore  the  judg- 
ments of  the  supreme  court  In  those  suits 
sbould  be  reversed,  and  the  proceedings  of 
the  inferior  tribunal  should  be  affirmed.  But 
In  the  other  suit  there  is  a  defect  in  the 
record  made  by  the  mayor.  It  states,  mere- 
ly, "I  rendered  a  verdict  in  behalf  of  the 
plaintiff,  twenty  dollars  fine  and  costs,"  and 
no  further  step  seems  to  have  been  con- 
templated. This  is  not  a  judgment  and,  tw 
want  of  a  judgment  properly  entered,  the 
proceedings  are  voidable.  Seward  v.  Falker- 
son,  2  Penning.  9T7.  But  to  evade  the  re- 
versal of  the  proceedings,  the  plaintiff  In 
error  contends  that  as  the  inferior  court 
had  jurisdiction,  the  only  remedy  of  the 
defendant  was  by  appeal,  according  to  sec- 
tion 96  of  the  justice's  court  act  of  March 
27,  1874.  But  an  act  passed  March  28,  1896 
(Gen.  St  p.  871),  makes  all  judicial  proceed- 
ings of  any  city  judge,  police  court  or  other 
Inferior  court  had  for  or  on  account  of  al- 
leged violation  of  city  ordinances,  review- 
able by  writ  of  certiorari.  This  dispenses 
with  the  legal  necessity  of  an  appeal  to  the 
common  pleas  In  such  cases  before  the  al- 
lowance of  a  certiorari.  In  this  suit  there- 
fore, which  la  styled  case  No.  1  in  the  brief 
of  counsel  for  the  defendant,  the  judgment 
of  the  snpreme  court  is  affirmed.  In  the 
case  of  Terry  v.  Stokes,  43  Atl.  671,  the 
situation  Is  the  same  as  in  the  five  cases 
against  Schlacter,  above  considered;  and  for 


the  reasons  above  stated  the  judgment  of  th* 
snpreme  court  In  that  case  Is  reversed,  snd 
the  judgment  in  the  inferior  court  Is  af- 
firmed. 


COMMONWEALTH  «x  rd.  TBACT  et  aL  T. 

MOORB  et  al. 

(Supreme  Court  of  Pennsylvania.    April  80, 

1001.) 

APPOAIiABLB  OROBR. 
Where,  in  quo  warranto,  the  case  was 
continued  at  the  trial  until  certain  substituted 
defendants  had  been  notified  to  appear,  it  was 
not  a  final  order  or  Judgment  from  whidi  an 
appeal  would  lie. 

Appeal  from  court  ot  common  pleas,  EMe 
county. 

Quo  warranto  by  the  commonwealth,  on 
the  relation  of  Daniel  D.  lYacy  and  others, 
against  J.  S.  Rilling  and  others,  to  deter- 
mine whether  certain  persons  had  been 
elected  directors  of  the  Brie  Oas  Company. 
Thereafter,  on  petition  of  relators,  Harry  h. 
Moore  and  others,  subsequently  elected  di- 
rectors, were  substituted  for  the  original  de- 
fendants. No  notice  having  been  given  to 
such  defendants  when  the  case  was  reached 
for  trial,  it  was  continued  for  such  notice. 
From  the  order  containing  the  case,  relators 
appeal.    Dismisaed. 

Malcolm  Lloyd,  Jr.,  Reynolds  D.  Brown, 
Charles  H.  Burr,  Jr.,  O.  A.  Allen,  and  L. 
Rosenzweig,  for  appellants.  T.  A.  Lamb, 
John  S.  Rilling,  and  Henry  E.  Fish,  for  ap- 
pellees. 

PER  CURIAM.  Appeal  quashed,  because 
there  is  uq  final  order  or  judgment  to  whIdi 
appeal  lies. 


GILL  V.  GILL. 

(Cionrt  of  Appeals  of  Maryland.    Jnne  14,  1901.) 

DIVORCK—DBSBRTION— INTENTION— HVI- 
DENCB— SUFFICIBNCT. 

A  husband  abandoned  his  wife,  and  both 
conttained  to  live  in  the  samb  city  for  18  years, 
during  which  time  he  failed  to  provide  for  her 
snntort  which  fact  was  unexplained  in  divorce 
proceedings  brought  by  the  wift.  There  was 
evidence  that  the  latter  had  given  no  cause  tor 
desertion,  and  that  the  hnsband  had  not  com- 
plained of  his  wife's  conduct  in  conversations 
with  disinterested  witnesses.  Defendant  was 
duly  summoned,  and  failed  to  appear  and  an- 
swer. Held,  that  a  divorce  a  vinculo  would  !>• 
granted;  his  desertion,  under  the  circunutan- 
cea,  being  presumed  to  have  been  willful  and 
deliberate. 

Appeal  from  circuit  court  of  Baltimore 
city;  Albert  Ritchie,  Judge. 

Suit  by  Elfaea  Jane  GiU  against  WUllam 
B.  Gill  for  divorce.  From  an  order  dis- 
missing the  bill,  plaintiff  appeals.  Re- 
versed. 

Argued  before  McBHERRT,  O.  J.,  and 
FOWLER,  BRISCOE.  BOYD,  PAGB, 
PBARCB,  aCHMUOKBR,  and  JONBB,  M. 
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Chaa  W.  Hemiler,  tor  «pptflfmt  WU- 
Uam  BL  QUI,  for  appellee. 

PEARGB,  J.  We  are  not  able  to  agree 
with  the  learned  jsdge  of  the  circuit  court, 
by  whom  the  bill  of  the  appellant  for  a 
divorce  a  vinculo  matrimonii  was  dlBmlssed. 
The  groand  upon  which  he  proceeded,  as 
stated  In  his  optalon,  Is  that  the  allegations 
of  the  bill  as  to  the  abandoament  of  the 
plaintiff  by  the  defendant  are  not  sustained 
by  the  degree  of  proof  required  under  the 
decision  in  Lynch  v.  Lynch,  33  Md.  328.  In 
that  case  the  bill  waa  filed  by  the  husband 
«galB8t  the  wife  for  a  divorce  a  vinculo, 
and  the  circuit  court,  being  of  opinion  tbat 
tlkere  was  no  proof  of  an  intention  on  the 
part  of  the  wife  to  bring  about  a  separation, 
though  her  conduct  was  so  outrageous  as 
to  Justify  him  in  leaving  her,  refused  the 
prayer  for  a  divorce  a  vinculo,  but  granted 
a  decree  a  mensa  et  tboro.  On  appeal  this 
decree  was  affirmed,  because,  sis  Judge 
Alvey  said,  the  proof  showed  unbearable 
persecution  of  the  husband  by  the  wife 
wblle  living  together,  but  also  showed  that, 
ao  far  from  having  a  delll>erate  design  of 
producing  an  abandonment,  after  her  par- 
oxysm of  passion  had  subsided  she  was  al- 
ways ready  to  admit  her  fault  and  willing 
to  become  reconciled,  and  that  the  desertion 
of  the  common  home  was  the  act  of  the 
complainant.  These  findings  upon  the 
proof,  as  we  think,  clearly  discriminate 
these  cases,  and  deprive  the  case  in  33  Md. 
of  any  authority  adverse  to  the  complainant 
in  this  case.  The  rule  laid  down  in  83  Md. 
Is  that  abandonment,  to  constitute  ground 
for  a  final  divorce,  must  be  the  deliberate 
act  of  the  party  complained  of,  done  with 
the  intent  that  the  marriage  relation  should 
no  longer  exist;  and  this  is  in  full  accord 
with  the  best-considered  cases  elsewhere. 
Thus,  in  Gregory  v.  Fierce  (Mass.)  4  Mete. 
479,  Chief  Justice  Shaw  says:  "It  must  be 
a  voluntary  separation  from  and  abandon- 
ment of  the  wife,  embracing  both  the  fact 
and  Intent  of  the  husband  to  renounce  de 
facto,  and,  as  far  as  he  can  do  so,  the 
marital  relation."  And  in  Bennett  v.  Ben- 
nett, 43  Conn.  313:  "Desertion,  in  the  mar- 
riage relation,  consists  in  the  breaJtIng  off 
of  cohabitation,  with  a  determination  not 
to  renew  it"  These  Judicial  declarations 
as  to  what  constitutes  abandonment  or  de- 
sertion, in  law,  agree  with  the  definltioa  of 
the  leading  text  writer  of  this  country  upon 
this  subject  (Mr.  Bishop),  who  says  in  his 
worlE  on  Marriage,  Divorce,  and  Separation 
(volume  1,  Sf  1062,  1663):  "Desertion,  as  a 
matrimonial  offense,  is  the  voluntary  sepa- 
ration of  one  of  the  married  parties  from 
the  other,  or  the  voluntary  refusal  to  renew 
a  suspended  cohabitation,  without  Justifica- 
tion either  in  the  consent  or  the  wrongful 
conduct  of  the  latter.  Its  (inherent)  af- 
firmative elements  are  two, — the  cohabita- 
tl(m  eaded,  and  the  offending  party's  intent 


to  desert  The  statute  creates  a  tbird  af- 
firmative element — the  lapse  of  a  defined 
period  of  time.  In  all  cases  the  criterion  is 
the  Intent  to  abandon."  1  Blsb.  Mar.  k 
Div.  {  1672;  Stew.  Mar.  &  Dlv.  tS  254.  253. 
In  the  case  before  us  the  proof  shows  that 
the  parties  were  married  October  14,  1862, 
and  that  they  have  both  since  lived  contin- 
uously in  Baltimore  city;  that  there  are  two 
children  of  this  marriage, — one  daughter 
bom  in  Dec«nt>er,  1863,  and  another  daugh- 
ter bom  in  1867;  that  the  defendant  left 
the  plaintiff  In  1883,  and  has  never  lived 
with  her  since.  In  answer  to  a  question 
why  her  husband  left  her,  Mrs.  Gill  says, 
because  he  was  too  lazy  to  support  her; 
that  she  gave  him  no  Just  cause  or  provoca- 
tion, and  had  always  been  a  iLind  and 
affectionate  wife  to  him.  Two  disinterested 
Witnesses,  one  of  whom  was  a  cousin  of  the 
defendant  testified  in  1896  that  the  parties 
had  beoi  separated  for  15  or  16  years. 
Neither  one  of  these  states  the  cause  of  the 
separation,  but  both  testify  that  they  have 
frequently  during  that  period  talked  with 
defendant  and  ttiat  he  never  complained  of 
his  wife's  conduct  The  plaintiff's  bill  was 
filed  December  10,  1892.  The  defendant 
was  duly  summoned  and,  having  failed  to 
appear  and  answer,  a  decree  pro  confesso 
was  passed  January  25,  1901.  The  report 
of  the  auditor  and  master  in  favor  of  the 
decree  prayed  was  filed  in  February.  1901. 
and  the  bill  was  dismissed  in  March.  1901. 
In  all  this  there  is  no  evidence  of  haste  or 
Impatience  or  of  passion  or  temper  on  the 
part  of  the  wife.  The  husband  was  living 
In  the  same  city.  She  endured  the  separa- 
tion nearly  10  years  before  she  filed  her  IdU. 
nte  husband  was  then  sununoned,  and  ftUl- 
ed  to  appear.  After  filing  the  bill,  she  de- 
layed 4  years  before  procuring  an  inter- 
locutory decree,  and  final  hearing  was  de- 
layed for  4  years  longer.  If  the  separation 
were-  shown  to  have  resulted  from  necessity, 
as  from  the  inabiUty  of  the  husband  to  pro- 
vide for  the  -wMe,  it  would  be  a  difl«ent 
situation;  for,  while  it  is  the  duty  of  the 
husband,  to  the  extent  of  his  ability,  to  pro- 
Tide  for  his  wife  and  children,  there  is  and 
there  can  be  no  absolute  guaranty  that  he 
will  be  aUe  to  discharge  this  duty.  But 
here  there  is  no  attempt  to  prove  inabUity. 
and,  in  this  state  of  the  proof,  the  failure 
to  provide  a  home  and  support  for  his  wife 
most  be  taken  to  be  willful  and  deliberate. 
In  Gr^ory  v.  Pierce,  supra,  it  is  said: 
"The  fact  of  desertion  by  a  husband  may 
be  proved  by  a  .great  variety  of  droum- 
stances  leading  with  more  or  less  probabil- 
ity to  that  conclusion, — as,  for  fatstanoe. 
leaving  his  wife  with  a  declared  IntoitifHi 
never  to  return;  marrying  another  woman 
or  living  In  adultery  abroad;  absence  for  a 
long  time,  not  being  necessarily  delayed  by 
his  occupation  or  .business  or  otherwise; 
making  no  provision  for  his  wife,  or  wife 
and  family,  being  of  ability  to  do  so;  pro- 
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vldlns  BO  dw^Untr  <«  boUM  tor  ber,  or  pro- 
hibiting ber  from  follo-wlog  him;  and  many 
other  clrcnmstances  tending  to  prove  tbe 
absohote  deaertloB  before  described."  Test- 
et  by  tbla  guide,  We  think  the  proof  In  the 
caae  before  vm  ample  to  warrant  the  decree 
prayed.  There  have  been  IB  ye«ra  of  on- 
interropted  separation  and  failare  to  pro- 
Tide  a  support  for  his  wife,  unexplained  by 
the  necessities  of  any  business  or  occupa- 
tion, or  by  taabUlty  dae  elthw  to  misfortune 
or  nattiral  Incapacity;  and  such  failure  can 
only  be  regarded,  therefore,  as  willful  and 
deliberate.  A  husband  who  can  endure  for 
18  years  a  voluntary  separation  from  his 
wife  can  endare  it  tlirougtaont  life,  and  one 
who  has  for  that  period  proved  faithless 
alike  to  bis  marriage  vows  and  to  his  legal 
obligations  resulting  therefrom  cannot,  in 
our  opinion,  demonstrate  mote  clearly  his 
Intention  to  disregard  them  to  the*  end. 
The  decree  of  tbe  drcnlt  court  Is  reversed, 
with  costs  to  the  appeHant  above  and  below, 
and  the  cause  is  remanded,  that  a  decree  a 
vinculo  matrimonii  may  be  passed  in  con- 
formity with  this  opinion. 


WARNBR  et  al.   v.   WILLIAMS. 

(Oburt  of  Appeals  of  Maryland.    June  12, 

1901.) 

TRANSFBR  OF  VORTQAOBD  FROPBRTT— MORT- 
GAGORS AS  8UR&TtBS-DBFAUt.T  IN  IN- 
TBRB8T— FAILITKB   TO   FORKCLOSB. 

Mortgagors  sold  the  incnmbranced  proper- 
ty to  a  bnck-mannfactarlQg  corporation,  which 
covenanted  with  the  mortgagors  and  the  mort- 
gagee to  pay  the  mortgage  debt  and  interest. 
XM  time  of  payment  of  the  mortgage  debt  was 
extended  three  yeara.  The  interest  becomiag 
doe  after  tbe  transfer  remained  unpaid  on  the 
corporation  becoming  insolvent;  and  its  plant 
snbsequently  disappeared,  leaving  the  proper- 
ty nniinproved.  Bild,  in  an  action  on  the  cov- 
enants of  the  mortgage,  that  the  failure  to 
foreclose  on  default  win  not  relieve  the  original 
mortgagors  from  their  liability  as  sureties. 

Anteal  from  superior  court  of  Baltimore 
city;  Henry  D.  Harlan,  Judge. 

Suit  by  Stevenson  A.  Williams,  trustee, 
against  Julia  R.  Warner  and  others.  From 
a  Judgment  in  favor  of  plaintiff,  defendants 
appeal    Affirmed. 

Argued  before  McSHEBRY,  C.  J.,  and 
BRISCOE,  BOYD,  PAOB,  SCHMUCEEB, 
and  JONES,  JJ. 

Richard  8.  Culbretb,  for  appellants.  D. 
6.  Mcintosh,  for  appellee. 

BRIbCOB,  J.  This  suit  was  brought  on 
tbe  29th  of  June,  1899,  in  the  superior  court 
of  Baltimore,  by  the  appellee  against  the  ap- 
pdlants,  to  recover  upon  tbe  covenants  con- 
tained in  two  mortgages  for  tbe  paiyment  of 
the  sum  of  ^28,000,  with  interest.  Tbe  first 
mortgage  is  dated  February  20,  tSSS,  and  it 
was  given  to  secure  tbe  payment  of  a  promis- 
sory note  for  the  sum  of  |21,000,  payable 
one  yetur  after  date,  and  two  Interest  notes 


tor  the  sum  of  $630  each.  Tbe  peopeity^ 
mentioned  in  this  mortgage  la  described  as- 
slx  lots  of  ground  situated  in  the  Thirteentb 
election  district  of  Baltimore  county,  and 
called  "Krebs"  or  "Warner's  Terra  Flrma." 
The  covenant  contained  In  thb  mortgage  is 
as  follows:  "And  it  is  agreed  that,  until  de- 
fault be  made  in  the  premises,  the  said- 
mortgagors^  their  heirs  and  assigns,  shall  con- 
tinue to  bold  and  possess  the  hereby  mort- 
gaged premises,  and  to  receive  the  rent  and' 
prottts  thereof,  ujmu  paying  in  tbe  meantime 
aU  taxes  levied  or  assessed,  or  to  be  levied 
or  assessed,  on  said  mortgaged  property,  or 
on  the  mortgagfe  debt  hearaby  secured,  which- 
taxes,  mortgage  debt,  and  interest  the  said 
mortgagon,  for  thsmselves,  tlielr  heirs  and- 
assigns,  hereby  covenant  to  pay  when  legal- 
ly demandable;  and  they  also  covenant  tO' 
exhibit  tbe  receipted  bills  for  taxes  so  paid' 
whenever  requested  by  the  said  mortgagee^"' 
The  second  mortgage  la  dated  the  25tb  of 
February,  1888,  and  was  given  to  aeeuie  tbe 
paym«it  of  the  previous  loan  of  ^1,000  and 
an  additional  lobn  of  $2,000.  The  prop«al7 
conveyed  by  it  is  referred  to  and  dmcrlbed 
as  certain  lots  or  parous  of  ground  eituatad 
In  Baltimore  city,  and  btiongins  to  tl>e  ap- 
pellants. Tills  moirtgage  also  eootaina  a< 
covenant  abnilar  to  the  one  Just  set  o«t 
to  pay  the  mortgage  debt  thereby  securad. 
There  are  three  counts  io  tbe  amended  dec- 
laration. The  first  count  is  upon  the  cove- 
nant contained  in  tbe  mortgage  dated  Febni- 
ary  20,  1888.  The  second  oount  relates  to 
tbe  covenant  in  tbe  seooud  mortgage  dated' 
February  26,  1888,  and  aUegee  that  it  stipu- 
lates for  the  payment  of  tbe  two  sums  of 
$21,000  and  $2,000,  with  interest  The  third 
cooint  refers  to  tbe  covenant  in  the  mort- 
gage of  February  25th  as  an  agreement  to 
pay  only  the  sum  of  $2,000,  witb  latereat. 
Tbe  appellants  pleaded  by  way  of  equitable 
defense  two  equitable  pleas.  Tbe  flrat  plea 
was  flled  to  tbe  first  count  of  tbe  deolaratioa. 
and  the  second  plea  to  tbe  second  and  tblcd 
counts.  A  deoxwrrer  was  isterpoaed  to  both 
of  those  pleas,  and  was  sustained  by  the 
court  below.  Subsequently  the  appeUants 
filed  two  amended  pleaa,  and  tbe  demurrer 
to  these  was  also  sustained,  and  from  tbe 
Jndgmeot  on  the  demurrer  In  favor  of  tbe 
plaintiff  this  appeal  bas  been  taken. 

It  will  t)e  thus  seen  tliat  tbe  questions  for 
our  determination  In  this  case  arise  and  are 
presented  by  the  pleadings.  A  brief  state- 
ment of  the  facts,  as  set  out  in  the  pleas,  and 
upon  which  tbe  appellants  rest  their  case, 
is  necessary  to  a  clear  and  .prefer  under- 
standing of  the  questions  in  controversy.  It 
is  stated  by  the  plea  to  the  first  oount  of  tbe 
declaration  that  the  appellaate,  on  or  abeat 
tbe  Ist  day  of  July,  1888,  sold  the  Baltimore 
county  property  to  the  South  Baltimore  Brick 
ft  Tile  Company  of  Baltimore  City,  a  Mary- 
land corporation,  subject  to  tbe  mortgage 
therein  mentioned  and  to  another  mortgage 
Of  $6,000;   tbat  this  oorporation  covenaatad  . 
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with  tlie  plaintiff  and  the  detendants  to  pay 
the  mortgage  debt  when  due,  and  all  interest 
thereon,  and  to  be  bound  by  all  the  covenants 
«nd  conditions  contained  therein;  that  the 
payment  of  the  principal  sum  of  the  mort- 

-Sage  debt  should  be  extended  three  yean 

.  Crom  the  date  of  the  transfer,  It  being  stipn- 
lated,  as  an  express  condition  of  the  agree- 
ment, that  for  the  protection  of  the  defend- 

.  ants,  and  as  a  limitation  of  their  liability,  all 
Interest  on  the  mortgage  debt  should  be 
promptly  paid  as  the  same  should  become 
due;  that  the  true  Intent  and  purpose  of  the 
stlpnlatlon  was  to  require  Ct  the  mortgagee 
diligence  in  the  collection  of  the  mortgage 
<debt  in  case  of  any  default  of  the  corporation 
in  the  payment  of  the  interest;  that  it  was 
In  the  power  of  the  mortgagee  to  proceed 
with  diligence  tn  snch  a  contingency;  that 
the  property  at  the  time  of  the  transfer  was 
improved  by  a  plant  for  the  manufacture  of 
bricks,  which  had  been  erected  at  a  cost  of 
about  $30,000,  and  valued  at  the  time  of 
-the  transfer  at  about  $20,000;  that  it  was  the 
duty  of  the  mortgagee,  wh'en  the  first  pay- 

'inent  of  int^est  became  due  and  was  not 
made,  to  foreclose  the  mortgage  promptly, 
thereby  limiting  the  liabiUty  of  the  defend- 
-ants  to  the  amount,  if  any,  shown  to  be 
dne  by  them  as  of  that  date;  that  In  utter 
disregard  of  the  duty,  and  in  violation  there- 
of, the  mortgagee  did  not  foreclose  when  de- 

-teult  was  made  by  the  corporation  in  the 
payment  of  the  Interest,  notwithstanding  the 
fact  that  not  <Mily  was  the  first  payment  of 

'  Interest  not  made  when  due,  but  no  interest 

.  at  all  has  been  paid  by  the  corporation  since 
the  date  of  the  transfer,  to  wit,  the  Ist  day 
of  July,  1808;  that  the  interest  so  allowed 
t>y  the  mortgagee  to  accumulate  exceeds  the 
flum  of  $7,000;  that  the  taxes  have  been 
allowed  by  the  mortgagee  to  accumulate 
alnce  said  date;  and  whereas,  on  said  date, 
said  property  was  Improved  by  a  plant  for 
the  manufacture  of  bricks,  valued  at  about 
$20,000,  the  plant  has  since  totally  disappear- 
ed, the  property,  in  its  present  state,  being 
onimproved  property,  and  of  much  less  value 

■than  when  improved;  and  that  the  corpora- 
tion, which  was  a  young  concern  at  the  time 
•(  the  transfer,  has  ceased  to  do  business, 
and  is  now  insolvent;  in  consequence  where- 
of the  defendants  are  released  from  any  and 
all  liability  on  account  of  the  mortgage  debt. ' 
The  second  equitable  plea  is  filed  to  the  sec- 
ond and  third  counts  of  the  declaration,  and 
alleges  a  mistalce  in  the  mortgage  of  the  26th 
of  February,  1888,  in  that  it  was  not  intend- 
ed by  that  mqrtgage  to  subject  the  Baltimore 
city  property  described  therein  to  the  pay- 
«aent  of  the  $21,000  debt,  which  was  secured 
bj  the  prior  mortgage  of  the  20th  of  Febru- 
ary, 188S.  The  principal  question,  then,  aris- 
ing upon  the  pleadings,  is  whether  the  facta 
as  stated  are  sufficient  In  law  to  discharge 
the  appellants  from  the  payment  of  the  two 
mortgage  debts  which  they  covenanted  in 

■  the  mortgages  to  pay.    Ttie  appellants  con- 


tend that  It  was  the  doty  of  the  mortgagee, 
the  appellee  here,  to  foreclose  when  the  firit 
payment  of  interest  became  due  and  was  not 
made,  thereby  limiting  the  liability  of  the 
defendants  to  the  amount,  if  any,  shown  to 
be  due  by  them,  as  of  that  date.  It  Is  ad- 
mitted that  the  effect  of  the  sale  of  tbr 
county  property,  subject  to  the  mortgage  for 
$21,000,  to  the  South  Baltimore  Brick  t 
Tile  Company  of  Baltimore,  was  to  make 
the  appellant  mortgagors  the  snretleB,  and 
the  corporation  the  principal  debtor.  George 
r.  Andrews,  00  Md.  33,  45  Am.  R^k  706; 
Chilton  V.  Brooks,  72  Md.  067,  20  AtL  125. 

Now,  the  law  Is  well  settled  that  a  cred- 
itor la  not  bound  to  prosecute  measures  of 
active  diligence  against  the  principal.  Mere 
delay  on  his  part,  in  the  absence  of  some 
special  equity,  unaccompanied  by  any  vahd 
contract  for  delay,  will  not  amount  to  laches, 
so  as  to  discharge  the  surety.  Freaner  v. 
Tingling,  37  Md.  491;  McShane  t.  Bank,  73 
Md.  165,  20  AQ.  776,  10  L.  R.  A.  5K;  Taylor 
V.  State,  73  Md.  217,  20  AtL  914,  U  L.  R.  A. 
852;  Parrott  v.  Bank,  88  Md.  517.  41  Aa 
1067;  Lake  v.  Thomas,  84  Md.  623,  36  Aa 
437.  In  Sasscer  v.  Young,  6  6iU  &  J.  240,  it 
is  said:  "It  Is  not  sufficient  to  allege  a  loss 
without  Imputing  it  to  some  act  inconsistent 
with  the  relations  of  the  parties.  Loss  may, 
and  often  does,  occur  from  delay  to  prose- 
cute suit,  and  from  delay  to  execute  after 
judgment  The  surety  has  the  privilege  of 
hastening  the  creditor  to  avoid  this  loss, 
and.  If  he  fails  to  use  his  privilege,  he  comes 
too  late  when  he  asks  that  the  conseqnencei 
of  his  neglect  shall  be  visited  upon  the  cred- 
itor." This  position  Is  settled  by  nometont 
cases.  Among  them  we  dte  Gray  v.  Bank, 
81  Md.  643;  Gott  v.  State,  44  Md.  339;  Lynn 
V.  City  of  Cumberland,  77  Md.  459,  26  Aa 
1001.  We  find  nothhig  in  the  plea  In  this 
case  which  shows  a  contract  on  the  part  of 
the  appellee  to  use  diligence  in  collecting  the 
mortgage  debt  in  case  of  default,  or  any  con- 
tractual obligation  resting  upon  the  appellee 
to  foreclose  the  mortgage  upon  default 
While  It  is  true  the  plea  states  that  at  the 
time  of  the  transfer  of  the  property  It  wu 
covenanted  by  and  between  the  corporation, 
the  legal  and  equitable  plaintllTs,  and  the  de- 
fendants that  the  payment  of  the  principal 
sum  of  the  mortgage  should  be  extended  for 
three  years  from  date,  and  that  all  Interest 
on  the  mortgage  debt  should  be  promptly 
paid  as  the  same  should  become  due,  yet  it 
is  nowhere  stipulated  in  express  terms  that 
the  mortgagee  was  bound  to  use  diligence 
and  activity  in  pursuing  his  remedies.  In 
Gray  v.  Bank,  81  Md.  643,  32  Atl.  518^  thli 
court  has  distinctly  said  that  If  the  surety 
desires  to  expedite  payment  he  may  pay 
the  debt  and  by  that  means  put  hlmseU  in 
the  place  of  the  creditor,  or  he  may  call  ob 
the  creditor  by  the  aid  of  a  court  of  equity 
to  proceed  against  the  debtor  upon  giving 
the  proper  indemnity  against  cost  and  delay. 
Apart  from  tbla^  bowevw,  the  obligation  and 
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liability  of  the  appellants  In  thlB  case  1b 
based  on  tbe  corenants  contained  in  the 
mortgage,  and  was  not  Impaired  by  a  sale 
of  the  property  to  the  South  Baltimore  Brick 
&  Tile  Company.  The  second  plea  is  no  an- 
swer to  the  declaration,  and  cannot  avail  on 
this  appeal.  Finding  no  ground  for  reversal, 
the  Judgment  will  be  affirmed.  Judgment  af- 
firmed, with  costs. 


EBHARDT  et  aL  v.  BALTIMOBB  MONTH- 
LY MEETING  OP  FRIENDS  et  al. 

(Ooart  of  Appeals  of  Maryland.    June  14, 
1901.) 

TRUSTS-REUOIOTTS     TRD8TS-BBNSFICIART— 

CBRTAINTT  RBQUIRED— CONSENT  Of 

LBaiSLATURB. 

1.  A  devise  in  tmst  for  the  benefit  of  an  nn- 
certain  and  indefinite  beneficiary  is  as  invalid 
■■  if  the  devise  had  been  directly  to  the 
beneficiary. 

2.  A  devise  to  an  Incorporated  religions  so- 
ciety, authorized  by  Code,  art  23,  f  208,  to 
acquire  property  by  devise,  and  em^wered 
by  charter  to  carry  on  reli^ons  education  and 
benevolent  operations.  In  trust  for  an  unincor- 
porated school  forming  an  integral  part  of  the 
society,  is  valid. 

3.  Under  Const  <BiU  of  Rights)  art  38,  re- 
quiring devises  of  property  to  reli^ous  denomi- 
nations, etc.,  to  have  the  prior  or  subsequent 
consent  of  the  legislature,  a  devise  to  an 
nnlncMVorated  religious  society  in  trust  for  an 
unincorporated  school  forming  an  iategral  part 
of  such  society  requires  the  prior  or  subsequent 
consent  of  the  legislature. 

Appeal  from  circuit  court  of  Baltimore 
dty:  Albert  Ritchie,  Judge. 

Suit  by  Belle  J.  Erhardt  and  others  against 
the  Baltimore  Monthly  Meeting  of  Friends, 
Park  Avenue,  and  others,  for  the  construc- 
tion of  a  wllL  From  a  decree  construing  the 
will,  plaintiffs  appeaL    Affirmed. 

Argued  before  McSHERRY.  C.  X,  and 
FOWLER,  BRISCOE,  PEARGB,  SCHMUCK- 
KB.  and  JONES.  JJ. 

George  Wnitelock,  B.  J.  Koontz,  and  W. 
Tbomas  Kemp,  for  appellants.  McComas, 
Oalther  A  Greenbaum,  and  J.  Wilson  LeaUn, 
for  appellees. 

BRISOOB,  J.  The  appeal  la  tiilB  case  to 
taken  from  a  decree  of  the  circuit  court  of 
Baltimore  city  passed  on  the  18th  day  of 
March.  1901.  The  object  of  the  proceedings 
waa  to  obtain  a  construction  of  the  last  will 
and  testament  of  John  Jewett,  late  of  Balti- 
more city,  deceased,  and  for  an  admlnistra- 
tion  of  bis  estate  in  a  court  of  equity.  Mr. 
Jewett,  the  testator,  died  on  the  8d  day  of 
April,  1900,  leaving  a  large  and  valuable  es- 
tate of  real  and  personal  property,  and  hla 
wlU,  dated  October  81,  1809,  was  duly  pro- 
twted,  and  recorded  in  the  office  of  the  regis- 
ter of  wills  of  Baltimore  city.  The  testator 
died  unmarried,  and  without  children,  but 
toaving  as  surviving  heirs  a  brother  and  cer- 
tain nephews  and  nieces.  By  his  will  he  de- 
vised and  bequeathed  all  of  his  property  and 
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effects  of  every  kind,  real  and  personal,  in 
the  following  manner,  except  the  sum  of 
$12,000,  which  he  disposed  of  by  specific  leg- 
acies to  bis  relatives:  "I  give  and  bequeath 
to  Townsend  Scott,  hereinafter  named  as  my 
executor,  twenty-five  shares  of  Consolidated 
Gas  Company's  stock,  in  trust  to  pay  the  in- 
come or  dividends  thereof  to  Maria  Wangh 
BO  long  as  she  may  live,  and  upon  her  de- 
cease to  apply  the  principal  towards  the  resi- 
due of  my  estate.  I  give,  devise,  and  be- 
queath all  the  residue  of  my  estate,  real,  per- 
sonal, and  mixed,  of  whatsoever  kind,  and 
wheresoever  situated,  to  the  Baltimore  Month- 
ly Meeting  of  Friends,  Park  Avenue,  a  body 
corporate  under  the  general  corpontlon  laws 
of  the  state  of  Maryland,  in  trust  for  the  fol- 
lowing purpose;  that  is  to  say:  The  trusteeB 
of  said  corporation  and  their  successors  to 
Invest  said  residue  or  to  hold  the  same  in 
such  manner  as  to  them  shall  seem  best  for 
the  object  Intended,  and  to  apply  the  Income 
thereof  for  the  use  of  the  school  known  as 
the  Tark  Avenue  Friends  Elementary  and 
High  School,'  or  by  whatsoever  name  the 
said  school  may  hereafter  be  called;  said 
school  being  under  the  charge  and  control 
of  the  said  Baltimore  Monthly  Meeting  of 
Friends,  Park  Avenue,  and  now  held  and 
conducted  in  a  building  lately  erected  on 
ground  belonging  to  said  corporation,  and  ad- 
joining that  of  their  meeting  house  on  Park 
avenue,  Baltimore."  These  are  the  principal 
clauses  of  the  will  which  are  involved  In  thte 
controversy,  and  the  validity  bf  which  are 
attacked  by  this  proceeding.  The  grounds 
relied  upon  by  the  appellants,  and  those  al- 
leged in  the  bill  to  establish  the  Invalidity  of 
the  residuary  clauses  of  the  will,  are:  First, 
because  the  provisions  which  dispose  of  the 
remainder  after  the  life  estate,  and  the  resid- 
uary devises  and  bequests,  are  void  and  in- 
valid, because  they  constitute  an  attempt  to 
create  a  trust  In  perpetuity;  second,  becanse 
the  trust  attempted  to  be  created  Is  for  the 
use  and  benefit  of  an  unincorporated  insti- 
tution, to  wit,  the  Park  Avenue  DMends  Ele- 
mentary and  High  School;  third,  because 
the  objects  and  purposes  for  which  the  trust 
was  attempted  to  be  created  are  too  vague 
and  Indefinite  to  be  enforced;  and,  fourth, 
because  the  trustee  is  without  legal  capacity 
to  take  and  execute  the  trust.  The  executor 
and  the  Baltimore  Monthly  Meeting  of 
Friends,  Park  Avenue,  answered  the  bill,  al- 
leging the  validity  of  the  will;  and  after  a 
hearing,  upon  testimony  taken,  a  decree  was 
passed  sustaining  the  residuary  clauses  of 
the  will  as  a  valid  devise  and  Iieqnest  and 
decreeing  that  the  Baltimore  Monthly  Meet- 
ing of  Friends,  Park  Avenue,  was  entitled  to 
receive  the  rest  and  residue  of  the  estate,  to 
be  held  by  it  for  the  purposes  set  forth  there- 
in. From  this  decree  this  appeal  has  been 
taken. 

The  main  object  In  the  construction  of 
wills  Is  to  ascertain  the  bitentlon  of  the 
testator,  and,  according  to  the  settled  canons 
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Of  conatnictloii,  to  give  and  to  can;  Into 
effect  that  Intention,  If  it  can  be  d»ae.  It 
la  very  manifest.  If  the  appeltasta'  eomteB- 
tlon  In  tbia  case  la  Buatalned,  that  oike  of 
the  principal  objects  of  the  testator's  beoniiy 
will  be  defeated,  and  the  balk  of  hls'  estate 
wiU  pass  to  those  whom  he  clearly  did  not 
Intend  should  have  it  .  The  aubstantiel  ques- 
tion in  the  case  is  whether  the  devise  and 
bequest  to  the  Baltimore  Monthly  Meeting 
of  Friends,  Park  Avenue,  la  a  valid  devise 
and  bequest  There  can  be  no  aevlous  dis- 
pute or  controversy  as  to  the  law  contvol- 
ling  the  decision  of  a  Question  «f  Uttoohar^ 
acter  In  this  state,  at  tfate  daite.  la  the  -case 
of  Butaw  Place  Baptist  Ohiucfa  t.  ffltlv«ly, 
67  Md.  4U3,  10  Atl.  244,  1  Am.  St.  Rep.  308, 
where  a  testator  bequeathed  $1,000  to  a 
church,  the  Income,  interest,  or  xtreoeeds 
thereof  to  be  applied  to  tlie  Sunday  sckool 
belouglng  to  or  attached  to  toe  ofauinb,— 
the  latter  being  a  corporate  body,  but  tbe 
Sunday  school  was  not,— this  cnutt  held  that, 
as  the  Sunday  school  was  shown  to  be  an 
integral  part  of  the  church  ergaalaatlon,  and 
therefore  embraced  within  the  seope  of  the 
corporate  functions  and  work  of  the  oburob, 
the  bequest  was  sufficiently  definite  and  cer- 
tain, and  capable  of  being  enforeed.  la  .H«l- 
sey  T.  Convention,  75  Md.  280,  28  AU.  781, 
where  a  testatrix  devised  a  farm  to  her 
nephew  for  life,  and  upMi  his  death  IdO 
acres  of  the  farm  was  devised  to  the  Con- 
vention of  the  Protestaat  IBpiscopal  Chunih 
of  the  Diocese  of  Maryland,  -a  body  oorpor- 
ate,  to  be  held  as  a  place  for  a  ahofch 
school  for  boys,  to  bo  under  the  c^itrol  aad 
supervision  of  the  ckuich;  aad  whera  she 
also  bequeathed  a  taoA  of  $20,000,  the  la- 
come  of  which  was  to  be  paid  to  her  slater 
for  life,  and  then  $5,000  of  the  fwad  should, 
at  her  sister's  death,  be  paid  to  the  Oon- 
veutlon  of  the  Preteftant  Bpisoopal  CtMurob 
as  an  endowment  for  Warfield  Collegsr-thls 
court  said:  "It  is  w^  settled  that  a  o»«rt 
of  chancery  has  Jurisdiction,  Ind^endent  al- 
together of  the  statute,  to  enUxee  a  trust 
for  charitable  and  religions  poiposee,  pro- 
vided the  devise  or  bequest  be  made  to  a 
person  or  body  corporate  capable  of  taking 
and  holding  the  property  so  devised  and  be- 
queathed, and  provided,  further,  the  object 
and  character  of  the  trast  be  deflnlte  and 
certain.  When  these  exist,— when  the  ,glft 
is  made  to  one  capable  of  taking  It,  and 
when  the  trust  Is  declared  in  d^nlte  teraM,— 
a  court  of  chancery  has  the  same  power  to 
enforce  such  a  trast  for  a  cbaritaMe  or 
religious  purpose  as  It  baa  to  enforce  a 
trust  for  any  other  purpose."  In  Hanson  t. 
lilttle  Sisters  of  the  Poor,  79  Md.  435,  32  AU. 
1052,  32  Lu  R  A.  293,  a  tesUter  devised  oer- 
taln  warehouse  property  to  a  trustee.  In 
trust  to  hold  the  same  and  collect  the  rents 
and  income,  and,  after  paying  all  taxes,  to 
divide  the  net  income  thereof  equally  be- 
.  tween  the  Little  Sisters  of  the  Poor,  the 
Vestry   of    St    Mary's   Chorcb,    Baltimore 


County,  sod  other  corporationa.  This  it- 
vise  was  sustained,  and  the  objectlona  to  iu 
validity  were  overruled.  In  Bennett  v.  So- 
ciety. 81  Md.  10,  4S  Atl.  888.  a  testator,  de- 
vised the  residue  of  his  estate  to  the  Aged 
Men's  .Home  and  Women's  Home,  provided 
the  managers  of  the  homes  admit  aae  aged 
man  or  woman.  It  was  held  that  the  will 
did  not  create  a  trust  and  the  devise  was 
not  void.  The  chief  Judge  of  this  court 
in  delivering  the  opinion,  said:  "A  tnut 
may  be  created  either  by  the  use  of  a. 
pnoprlate  teohnioal  words,  which,  of  tbdi 
own  proper  vigor,  indicate  that  a  trust  was 
designed  to  be  raised;  or,  in  the  absence  ol 
such  words,  a  trust  may  be  created  bj 
other  language  when  the  purpose  to  estab- 
lish It  is  otherwise  sufficiently  apparent  In 
both  instances,  however,  it  always  becomes 
la  qaestieiL  of  Intention  as  to  whether  i 
trust  eadsts.  If  tiiete  be  a  manlfwt  desien 
to  estabHfih  a  trust,  then  a  trust  will  be 
declared,  though  no  apt  tecunical  words  are 
employed;  and,  if  there  be  an  equally  maai- 
fest  design  not  to  estatillah  a  trust  tba 
no  trust  will  be  declared  though  the  woids 
employed  would,  buc  for  the  contrary  Inteo- 
tion,  be  sufficient  to  create  a  tmat"  Aih! 
in  the  recent  cose  of  Society  ▼.  MItchdl  (it- 
elded  itiarch  8,  1901)  92  Md.  — ,  4S  AtL  73T, 
a  will  was  sustained  where  a  clause  in  the 
will  bequeathed  tiie  tastatrix^s  residasr; 
estate  to  the  Woman's  Foreign  Missionary 
Society  of  the  Methodist  Bplscopal  ChniEt 
to  be  held  in  trust  by  that  society  for  the 
education  of  six  girls  m  India,  etc.;  the  re- 
mainder to  be  naed  tot  the  atucation  of 
Christian  girls,  and  to  be  named  after  the 
testatrix.  The  court  said:  "Now,  perhaps, 
had  the  precise  phraseology  which  Is  fonnd 
m  the  will  before  us  been  used  In  making 
a  like  devise  and  bequest  to  a  nattml  per 
son,  tt  might  be  said  that  the  deaign  was 
to  create  a  trust  becattse  the  pnrposes  in- 
dicated are  not  those  ordinarily  performed 
by  an  ladlvldnal;  but  whem  tt  ia  reoiem- 
beced  tttat  the  very  end  wblch  the  oorpon- 
tien  here  made  tibie  bcneflolary  iraa  organ- 
ized to  effect  is  the  education  et  Bttrie  read- 
ers, and  the  Instruction  of  girla  in  foreign 
lands.  It  becomes  evident  that  Ike  propoty 
wa«  «riveB  to  the  corporation,  not  In  tragt 
for  IndeBalte  objeets,  bat  that  It  waa  given 
to 'It  to  be  naed  for  its  reoagnlzed  and  deer- 
lyi^eOned  corporate  puiposaa.  Tbe  specific 
design  of  the  gift  is  that  the  proceeds  of  tie 
.piepcBty  shall  be  used  (that  la,  spent)  bj 
the  beneAciazy  Iror  its  chartered  ends,  and 
not  >er  sonaeoae  rtae's  benefit.  The  corpoa- 
tion  is  not  to  hold  the  fund  for  the  use  of 
the  ethen,  bat  it  is  to  spend  that  fund  in 
the  peeaeeutlon  vt  Its  mlaslonary  woik.  Tke 
gift  la,  therefere,  not  to  the  aaeiety  in  tnut. 
but  to  it  for  Its  lagltlmate  corporate  uses, 
aad  Is  free  fmm  TsatrlotionB  ether  than  the 
oendltloas  that  ha^fe  been  Indloatad." 

We  kwve  caoefully  wiamlwd  tite  oaae  lie- 
fore  us,  and  can  flad  'i^  eaaentlal  dlfferenc« 
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between  the  cbmm  Jmit  cited  and  the  case 
now  under  coneldBratloB.  There  can  be  no 
qaeetkni  that  the  taw  has  been  wdl  settled 
t»  thtt  itate  that  a  beqnejt  and  devise  to 
trustees  far  the  Iteneflt  of  a  reigae,  uncertain, 
and  Indefinite  object  is  as  Invalid  as  a  be- 
quest to  the  object  Itself.  Chnrch  Extension 
T.  Smith,  56  Md.  362;  Trinity  M.  B.  Church 
V.  Baker.  91  Hd.  667,  46  Aa  1020.  The 
proof  in  this  case  shows  that  the  Baltimore 
Uonthly  Meeting  of  Friends,  Park  Avenue, 
la  a  corporate  body,  duly  incorporated  under 
artlcte  23,  <{  205-207,  Code.  A  copy  of  the 
certlflmte  of  Incaqpoiation  la  filed  aa  an  ex- 
hibit in  the  cose,  and  the  plalntUTs  bill. so 
declaxea.  This  certificate  states  that  the  cor- 
pamtlon  so  fonned  Is  a  CDiponitlon  for  tbe 
purpose  of  acquiring  and  eacerclslog  an  the 
rights  and  powers  Incident  to  religious  eor- 
poratloiu  under  the  laws  of  tbe  state  of  Mary- 
land, wtth  perpetnal  succeasion,  and  harre 
elected  tmstees,  and  have  determined  on  the 
following  plan,  agreement,  and  regulation, 
and  that  the  oorporatlon  Is  f  ormied  under  the 
articles,  conditions,  and  pnrtlslonB  herein  ex- 
pressed, and  subject  In  all  particulars  to  the 
llmltartlona  relating  to  oorporatlona  which  are 
contained  in  the  general  law*  of  this  state; 
that  the  corporation  Is  to  be  located  in  the 
dty  of  Baltimore,  and  its  work  Is  to  be  car- 
ried on  in  that  city,  and  In  the  state  of 
Maryland,  and  in  such  other  places  as  its 
religions,  educational,  or  benevolent  opera- 
tions may  require.  The  trustees  chosen  stiall 
be  a  body  corporate  according  to  the  laws 
of  ttie  state  of  Maryland  by  the  corporate 
name  of  the  Baltimore  Monthly  Meeting  of 
Friends,  Park  Avenue,  with  all  the  rights  and 
powers  Incident  ther^o,  and  shall  have  a  cor- 
porate seal,  and  the  control  and  management 
of  the  property  and  all  business  affairs  of  the 
corporation  snbjeot  at  "all  times  to  the  direc- 
tion and  control  of  Hie  society  In  monthly 
meting  assented,  and  in  accordance  with 
the  ralea  of  discipline  of  the  yearly  meeting 
of  Friends  held  on  Park  avenue  in  tbe  city 
of  Baltimore,  as  published  by  John  W. 
Woods,  Baltimore,  In  1881,  being  their  last 
Book  of  Discipline,  and  all  amendments 
thenetD,  in  so  far  as  the  same  relates  to  ef- 
fect the  government  of  the  monthly  meet- 
ings of  the  said  Society  of  Friends.  By  sec- 
tion 206  Of  article  23  of  the  Code,  it  has 
power  and  is  capable  of  taking  and  holding 
property  by  "gift,  bargain,  sale,  or  devise  at 
any  person,  body  politic  or  corporate,  capa- 
ble of  making  same,  and  to  use  or  lease, 
mortgage  or  sell,  and  convey  the  same  in 
anch  manner  as  th^  may  Judge  most  coa- 
dnctve  to  tbe  Interest  of  their-  respective 
churches,  SDcietles  or  congregations."  Here, 
tiien,  is  a  corporation  capable  of  taking,  and 
tbe  object  and  purpose  of  the  bequest  and 
devise  are  definite  and  certain,  and  can  be 
enforced  by  a  court.  Crisp  v.  Crisp,  65  Md. 
«S,  8  Atl.  4SSL  While  it  is  true  that  the 
school  known  as  the  "Park  Avenae  Friends 
Elementary  and  High  School"  is  not  an  In- 


cnrporated  body,  bot  It  is  an  toteeral  p«rt  of 
the  organlxation  of  "the  Society  of  Fdends," 
and  as  such  within  the  corporate  funottons 
and  work  of  that  organlmtion,  the  devJat  ta 
tbis  case  was  to  the  Society  of  FrlenAs,  to 
be  used  for  one  of  Its  recognised  and  dearly 
defined  corporate  purposes.  One  ot  tbe  ex- 
press charter  purinsas  of  the  corporation  Is 
to  can7  on  In  the  city  of  Baltimore  and 
state  of  Maryland  "religious,  educational, 
and  benevolent  operattODS."  The^proiof  In  tHls 
case  shows  that  "the  establishing  and  main- 
taining of  secular  schoots"  is  an  essential 
part  of  the  religious  work  of  the  Society  of 
Friends.  It  is  stated  in  the  Book  of  Dls- 
dpline  of  the  Society  of  Friends  that:  "The 
Important  subject  of  thie  edncatloD  of  oar 
youth  In  pld^y  and  vbrtne,  and  giving  tliem 
nseful  leamlDg  under  the  tulthm  of  veM- 
gloos,  prudent  persons,  having  for  many  years 
engaged  the  attention  of  the  yearly  meet- 
ing, and  advices  having,  from  time  to  time, 
been  issued  to  the  sweral  snbordloate  meet- 
ings, it  U  renewedly  desired  that  qnnrterty, 
monthly,  and  pr«qpanitlT<e  meetings  may  be 
excitBd  to  pmper  exertions  for  the  establish- 
ment and  support  of  schools;  there  being  but 
little  doubt  that,  as  Friends  unite  and  cherish 
a  disposition  of  liberality  for  the  asslstauce 
of  each  other  in  this  Interesting  work,  they 
win  be  enabled  to  make  such  provision  as 
would  encourage  well-qualified  persons  to  en- 
gage in  this  arduous  employment;  for  want 
of  which  It  taaa  beta  observed  that  children 
have  been  committed  to  the  care  of  transient 
persons  of  doubtful  Character,  and  sometimes 
of  cormpt  minds,  by  whose  example  and 
influence  they  have  been  betrayed  into  prin- 
dples  and  habits  which  have  had  an  injuri- 
ous effect  on  them  through  life.  It  Is,  there- 
fore, indispensably  Incumbent  on  us  to  guard 
against  this  danger,  and  to  procure  tutors  of 
our  own  religions  persuasion,  who  may  not 
only  be  capable  of  instructing  them  In  use- 
ful learning,  to  fit  them  for  business,  in  re- 
lation to  temporal  concerns,  but  to  train 
them  up  In  the  knowledge  of  their  duty  to 
Qod  and  one  towards  another."  Mr.  Joseph 
J.  Janney,  a  member  of  "the  Sodety  of 
I'tlends,"  and  an  official  of  the  Baltimore 
Monthly  Meeting,—*  witness,— testified  aa 
follows:  "Q.  What  has  been  the  rule  and 
principles  of  the  Sodety  of  Friends  ragardlng 
schools  for  the  education  of  the  children  of 
Friends!?  A.  They  have  always  considered 
It  a  subject  of  paramount  Importance.  Q.  Is 
that  tbe  tradition  of  the  sodety  from  its  first 
foundation?  A.  My  knowledge  of  the  history 
Of  the  society  would  lead  me  to  think  so. 
Mr.  Brown:  Q.  What  has  been  the  rule  and 
prindple  of  the  sodety  as  to  the  establish- 
ment of  secular  sduwla?  A.  Tbe  principle  of 
the  Sodety  of  Friends  from  the  very  foun- 
dation has  been  to  give  their  diildren  a 
guarded  school  education,  and  to  establish  . 
siihools,  and  it  has  been  eqieclally  so  la 
America.  I  might  say  tbe  early  aetttera, 
when  they  first  settled  here,  ^rst  established 
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H  k«aM.  A  very  rude  home  It  -w&b.  The  nast 
tki«K  wma  to  establish  a  meating  at  their 
boaMS,  and  the  next  more  wa8  to  hare  a 
school,  and  the  next  move  was  to  have  a 
«d)MoI  ot  a  higher  order."  A  number  of 
odMT  wltnesBes  testifled  substantially  to  the 
same  facts.  The  history  of  the  Society  of 
Friends  In  Baltimore  as  to  schools  is  thus 
briefly  stated  -by  the  appellee  in  his  brief,  and 
we  here  quote  it:  "The  yearly  meeting  was 
established  at  about  the  beginning  of  the 
century,  and  the  monthly  meeting  at  about 
the  same  time.  The  monthly  meeting  was 
established  on  Lombard  street  in  1806,  and 
remained  there  until  18B7,  In  which  year  it 
was  moved,  and  was  finally  established,  in 
18S9,  on  Park  avenue.  As  early  as  1816  the 
Falrhill  School  was  established  by  the  yearly 
meeting,  but  even  before  that  time  there  was 
a  small  school  on  St  Paul's  lane  as  far  bacli 
as  1800.  A  regular  committee  on  education 
of  the  monthly  meeting  was  appointed  as  early 
as  1850,  which  committee  had  general  super- 
vision ot  educational  and  financial  matters 
pertaining  to  the  schools;  or,  in  the  language 
of  Mr.  J.  K.  Taylor,  26th  question  and  an- 
swer, the  committee  on  education  of  the  Bal- 
timore Monthly  Meeting  of  Friends,  Park 
Avenue,  has  'absolute  control  of  the  schools, 
ot  selecting  the  teacher,  of  deciding  upon  the 
studies,  and  the  entire  management  of  the 
school,  and  reports  annually,  sometimes  of- 
tener,  to  the  monthly  meeting  for  its  indorse- 
ment' "  In  1849  a  school  was  established  in 
connection  with  the  Baltimore  Monthly  Meet- 
ing of  Friends  on  Lombard  street  it  not 
earlier.  In  1804  this  school  came  under  the 
sui)ervlBlon  of  Eli  M.  Lamb,  but  always  un- 
der the  general  control  and  management  ot 
the  Baltimore  Monthly  Meeting  of  Friends, 
and  Its  exercises  were  held  in  the  same  build- 
ing in  which  the  religious  work  of  the  society 
was  carried  on.  For  the  next  20  years  this 
dose  union  continued,  and  the  Society  of 
Friends  carried  on  its  religious  services  on 
Sunday  and  Its  educational  worli  during  the 
week  days  In  the  same  bnildlng.  In  the 
year  1885  the  property,  however,  was  sold, 
and  the  school  opened  on  McOtUob  street 
In  September,  1888,  the  committee  of  the 
meeting  which  had  charge  of  this  school  was 
released,  owing  to  certain  differences  which 
had  arisen  between  It  and  the  principal,  Eli 
M.  Lamb;  but  in  November,  1888,  a  new 
school  committee  was  appointed,  and  In  April, 
18S8,— one  month  after  the  opening  of  the 
new  meeting  house  on  Park  avenue  by  the 
Baltimore  Meeting  of  Friends,  Park  Avenue, 
—this  school  committee  opened  'a  school  in 
the  meeting  house  under  the  name  of  the 
"Friend's  School."  The  name  of  this  school 
was  several  times  changed  until  it  became 
known  as  the  "Park  Avenue  Friends  Ele- 
mentary and  High  School,"  on  the  18th  day 
of  September,  1899.  It  Is  clear,  we  think, 
that  the  devises  and  bequests  m  this  case  are 
valid,  and,  tot  the  reasons  we  have  given. 


the  decree  of  the  drcnit  conrt  of  Baltimore 
dty  will  be  affirmed.  The  sanction  of  tb« 
legislature,  as  required  by  article  38  (Declara- 
tion of  Bights)  Const,  will  have  to  be  ob- 
tained.   Decree  affirmed,  with  costs. 


STATE  V.  BOOEBS. 

(Supreme  Judicial  Gonrt  of  Maine.    Feb.   26, 
1901.) 

CONSTITUTIONAI.  LAW  —  POUCB  POWBR  —  IN- 

TBRSTATB  COMMERCE— OLEOMARQABINH 

—ILLEGAL  SALE— EVIDEafCa. 

1.  Upon  an  indictment  against  the  defend- 
ant for  selliog  a  quantity  of  "a  certain  sab- 
itance  made  in  imltatioa  of  yellow  butter,  and 
not  made  exclusively  or  wnoUy  ot  cream  or 
milk,"  held,  that  the  statute  npon  whidi  Che 
indictment  was  based  does  not  assume  to  tmr 
pose  an  absolute  prohibition  on  the  mannfao- 
tare  or  sale  of  "oleomargarine"  or  "bnttetine" 
in  its  avowed  character  as  such.  It  does  not 
seek  to  interfere  with  any  Inherent  right  or 
privilege  the  people  may  have  to  engage  la 
the  manufacture  and  sale  ot  any  wholesome 
product  or  compound  designed  simply  to  be  used 
as  a  substitute  for  butter,  provided  it  is  not 
made  in  imitation  of  yellotv  batter,  and  the 
true  character  of  it  is  openly  designated.  It  pro- 
hibits the  sale  of  a  umalated  artide  put  upon 
the  market  in  such  form  and  color  as  to  be 
calcalated  to  deceive  the  purchaser. 

2.  Where  Uie  resemblance  between  die  exter- 
nal appearance  ot  yellow  batter  and  the  conn- 
terfeit  product  is  so  dose  that  it  is  not  practica- 
ble by  any  ordinary  Inspection  for  the  purchaser 
to  distinguish  the  one  from  the  other,  and  the 
only  effective  means  ot  protecting  the  pnblie 
agidnst  the  deception  are  to  be  found  in  the  en- 
tue  exdusi<»i  of  such  imitations  from  the  mar- 
ket, the  enactment  of  such  a  prohibitory  statute 
as  the  one  in  question  for  the  prevention  of 
^and   and   the  promotion  of  a    sound   public 

goli(7  may  wdl  be  deemed  a  reasonable  exercise 
y  the  legislature  of  the  police  powers  of  the 
state,  and  not  in  conflict  with  any  provision  of 
our  state  constitution. 

3^  Nor  is  it  repugnant  to  the  interstate  com- 
merce danse  of  the  federal  constitution.  It 
is  within  the  power  of  a  state  to  exdnde  from 
its  markets  any  compound  manufactured  in 
another  state  which  has  been  artificially  color- 
ed or  adulterated,  and  the  sale  of  which  may 
cheat  the  general  public  into  parchasing  that 
which  they  may  not  intend  to  buy.  The  consti- 
tution of  the  United  States  does  not  secnre 
to  any  one  the  privilege  of  defrauding  the  pub- 
lic Such  a  statute  does  not  abridge  any  priv- 
ilege secured  to  citizens  of  the  United  States, 
nor  in  any  just  sense  interfere  with  the  free- 
dom of  commerce  among  the  several  states.  It 
is  legislation  which  can  be  most  advantageons- 
ly  exercised  by  the  states  themselves. 

4.  It  is  not  incumbent  on  the  government  to 
show  knowledge  on  the  part  ot  the  defendant 
that  the  compound  sold  by  him  is  "not  made  ex- 
dusirely  of  milk  or  cream,"  ot  to  prove  an  in- 
tention on  his  part  to  deceive  the  pnidiaser. 
By  the  plain  and  simple  terms  of  the  statute 
the  act  of  selling  such  an  imitation  of  yellow 
butter  as  therein  described  is  made  to  con- 
stitute the  offense.  It  contains  no  words  indic- 
ative of  a  legislative  purpose  to  make  such 
knowledge  or  intention  an  essential  demmt  ot 
the  offense. 
(Official.) 

.   Exceptions  from  supreme  Jadlcial  oourt, 
Androscoggin  county. 
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Oscar  Rogers  was  conylcted  of  selling  oleo- 
margarine, and  Drlngs  exceptions.  Over- 
ruled. 

The  court  was  requested  oj  the  defend- 
ant to  charge  the  jury: 

(1)  That  the  statute  under  which  this  In- 
dictment was  brought  is  unconatitutlonal 
and  void. 

(2)  That  if,  from  the  evidence  in  the  case, 
the  jury  shall  find  that  the  respondent  did 
bare  oleomargarine  in  his  store,  and  did  sell 
to  one  Bailey  a  pound  of  the  same,  but  that 
it  was  so  lilce  butter  made  exclusively  from 
millc  or  cream  that  when  he  purchased  it,  or 
when  it  came  into  his  possession,  and  when< 
he  sold  it  it  could  not  even  by  an  experi- 
enced eye  have  been  distinguished  from  but- 
ter nuide  exclusively  from  milk  or  cream, 
and  he  sold  the  same,  never  having  known 
that  it  was  in  fact  a  substance  not  made  ex- 
clusively from  milk  or  cream,  or  that  it  was 
oleomargarine,  not  having  any  intention  to 
violate  the  statute,  the  respondent  must  be 
discharged. 

@)  That  the  state  must  prove  an  intention 
on  the  part  of  the  respondent  in  this  case  to 
deceive  the  purchaser,  by  selling  him  for 
pure  butter  made  exclusively  from  milk  or 
cream  that  which  resembled  or  imitated  pure 
hotter  made  as  aforesaid,  but  which  was  In 
fact  oleomargarine. 

All  of  which  instructions,  so  requested,  the 
Justice  presiding  refused  to  give  to  the  Jury, 
and  the  defendant  excepted. 

Argued  before  WISWELL,  C.  J.,  and 
EMERT,  WHITBHOUSE,  STROUT,  and 
FOGLBB,  JJ 

Geo.  B.  McCann,  Co.  Atty.,  for  the  State. 
B.  M.  Briggs,  for  defendant 

WHITEHOUSB,  J.  This  was  an  indict- 
ment against  the  defendant  for  selling  a 
quantity  "of  a  certain  substance  made  in  imi- 
tation of  yellow  butter,  and  not  made  ex- 
clusively and  wholly  of  cream  or  milk,  and 
then  and  there  containing  fats,  oil,  and  grease 
not  produced  from  milk  -or  cream."  The  in- 
dictment was  based  on  section  3  of  chapter 
128  of  the  Revised  Statutes,  entitled  "Offen- 
ses against  the  Public  Health,  Safety  and 
Policy,"  as  amended  by  chapter  297  of  the 
I^ws  of  1885  and  chapter  143  of  the  Laws 
of  lt>tl5. 

That  part  of  the  statute  involved  in  a  ded- 
slon  of  this  case  is  as  follows:  "Whoever 
by  himself  or  his  agent  manufactures,  sells, 
exposes  for  sale  or  has  in  his  possession 
with  Intent  to  sell,  or  takes  orders  for  the 
future  delivery  of  an  article,  substance  or 
compound  made  in  imitation  of  yellow  butter 
or  cheese,  and  not  made  exclusively  or  whol- 
ly of  cream  or  milk,  or  containing  any  fats, 
oil  or  grease  not  produced  from  milk  or 
cream,  whether  said  article,  substance  or 
compound  be  named  oleomargarine,  butter- 
Ine  or  otherwise  named,  forfeits  for  the  first 


offense  one  hundred  dollars,  and  for  the 
second  and  each  subsequent  offense,  two 
hundred  dollars,  to  be  recovered  by  indict- 
ment with  costs,  one-third  to  go  to  the  com- 
plainant and  the  balance  to  the  state." 

The  presiding  Judge  Instructed  the  Jury, 
against  the  defendant's  request  for  contrary 
rulings,  that  the  statute  was  constitutional 
and  valid,  and  that  it  was  not  incumbent  on 
the  government  to  show  that  the  defendant 
had  knowledge  that  the  substance  sold  by 
him  was  oleomargarine,  or  a  substance  "not 
made  exclusively  and  wholly  of  milk  or 
cream,"  or  to  prove  that  there  was  an  inten- 
tion on  his  part  to  deceive  the  purchaser  by 
selling  him,  for  pure  butter,  a  substance 
which  resembled  butter,  but  which  in  fact 
was  not  butter. 

The  Jury  returned  a  verdict  of  guilty,  and 
the  case  comes  to  this  court  on  the  defend- 
ant's exceptions  to  these  instructions. 

1.  The  power  of  the  Judicial  department 
of  the  government  to  prevent  the  enforce- 
ment of  a  legislative  enactment,  by  declar- 
ing it  nnconstltutlonal  and  void,  is  attended 
with  responsibilities  so  grave  that  its  exer- 
cise is  properly  confined  to  statutes  that  are 
clearly  and  conclusively  shown  to  be  in  con- 
flict with  the  organic  law.  It  is  the  duty 
of  one  department  to  presume  that  another 
has  acted  within  its  legitimate  province  until 
the  contrary  is  made  to  appear  by  strong  and 
convincing  reasons. 

Under  the  constitution  of  this  state  "the 
legislature  shall  have  full  power  to  make  and 
establish  all  reasonable  laws  and  regulations 
for  the  defense  and  benefit  of  the  people  of 
this  state  not  repugnant  to  this  constitution 
nor  to  that  of  the  United  States."  Article  4, 
Pt8,|l. 

It  is  important  li>  tbe  first  place,  to  ob- 
serve the  precise  scope  and  purpose  of  the 
statute,  the  construction  and  validity  of 
which  are  to  be  considered  in  this  case.  It 
will  be  noted  that  It  does  not  assume  to  im- 
pose an  absolute  prohibition  on  the  manufac- 
ture or  sale  of  "oleomargarine"  or  "butterlne" 
in  Its  avowed  character  as  such.  It  does  not 
seek  to  interfere  with  any  Inherent  right  or 
privilege  the  people  may  have  to  engage  in 
the  manufacture  and  sale  of  any  wholesome 
product  or  compound  designed  simply  to  be 
used  as  a  substitute  for  butter,  provided  It 
is  not  made  in  imitation  of  yellow  butter 
and  the  true  character  of  it  is  openly  desig- 
nated and  published.  It  only  prohibits  the 
manufacture  and  sale  of  "any  substance  or 
compound  made  In  Imitation  of  yellow  but- 
ter," and  not  made  "wholly  of  cream  or 
milk."  As  stated  by  the  court  In  People  v. 
Arensberg,  105  N.  Y.  180,  11  N.  B.  2^9:  "It 
is  aimed  at  a  designed  and  Intentional  imi- 
tation of  dairy  butter,  in  manufacturing  the 
new  product,  and  not  at  a  resemblance  in 
qualities  inherent  In  the  articles  themselves 
and  common  to  both."  The  statute  prohibits 
the  sale  of  a  simulated  article,  put  upon  the 
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markett  In  auch  form  and  color  aa  to  ba  calen- 
lated  to  d8celv«  tbe  purchacer.  Xlie  obvbuui 
■nimoBe  of  It  waB  to  pravent  tlie  fimid  «Bd 
dseeption,  prscticed  In  aalUng^  f<»  genuine  jelr 
low  bnttar  any  apuElana  article  or  coiDitoujid 
made  In  iaiUtatlon  of  it  Wbere  tba  raaem- 
Uanoe  between  tbe  external  appecuraofie  of 
yellow  batter  and  tbe  counterfeit  article  is  w 
eloae  that,  it  Is  not  practicable  by  «iiy  onU' 
nany  Inspection  for  the  purchaser  to  distln- 
gniab  the  one  from  Ijie  otdier,  and  the  only 
flCEictlTe  meana  of  pcolnetlng  the  puUte 
agalnat  the  deception  are  to  be  found  In  the 
abaolutn  sawresaion  o2  the  buslnees  and.  tb« 
entire  exclusion  of  auck  inUtations  from  the 
marlwt,  the  enactment  of  svch  a  piohlbMeiy 
statute  as  the  one  in  (^aeatlon.  for  the  poerea- 
tlon  of  fraud,  the  protection  of  public  nioisaJs, 
and  tbe  iffcnnotiain  of  a  sonnd  public  policy, 
maiy  well  be  deemed  a  reasonable  exerciae 
by  the  legislatnre  of  the  police  powers  of  tbe 
state,  and  not  In  cooQlct  with  any  pierlalon 
of  onr  state  constitution. 

StatutflB  in  liassacbusetts  and  Now  "iork 
ef  pBMisely  tbe  same  scope  and  putpooe  as 
ama  htsre  been  declarad  by  tbe  coucta  of  lost 
resort  of  those  statea  not  to  be  in  conflict 
with  any  provlslen  of  their  constltutliMK). 
Oi»n.  T.  Huntley  (Flumley's  Case)  166  M«as. 
238,  30  N.  B.  U27.  16  L.  B.  A.  SSS;  People 
y.  Aoensbecg,  105  N.  Y.  123.  U  N.  B.  277. 
See,  also.  State  v.  Macshall,  64  N.  H.  546. 15 
Atl.  210,  1  L.  R.  A.  51;  State  t.  Addlngton, 
77  Mq.  UO;  Waterbucy  v.  Newton,  60  N.  J. 
Law.  534,  14  AtL  6Q4;  Powell  v.  P«noayl> 
vants,  127  U.  S.  678,  S  Sup.  Ct.  982,  1257,  32 
L.  Ed.  253. 

Indeed,  the  Judicial  utterances  have  been 
so  nearly  uniform,  in  upholding  the- validity  of 
all  such  statutes  for  the  protectloa  oil  the 
people  against  deception  that  it  Is  conceded 
by  the  counsel  for  the  defendant  In  the  case 
at  bar  that,  if  our  statute  could  be  coastr.uiad 
to  aj^ly  only  to  products  manufactured  in 
tbe  state.  It  should  be  held,  a  valid  police 
regulation. 

But  it  is  contended  that.  ina«mncb  as  the 
statute  was  manifestly  intendetd  to  prohibit 
the  sale  of  all  such  products,  althoiigh  Imr 
ported  from  other  statea  and  sold  in  the 
original  packages,  it  must  be  held  inoperative 
and  void,  as  repugnant  to  that  clause  oi:  tbe 
federal  constitution  conferring  upon  congress 
the  power  "to  regulate  commerce  with  for- 
eign nations  and  among  the  seveEal  states." 
Article  1,  i  8,  cl.  3.  But  tbe  celatton  of  th« 
statute  to  the  federal  constitution  is  not  nec- 
essarily brought  in  question  by  the  facts  of 
this  casa,  as  there  is  no  evidence  that  the 
substance  sold  by  tbe  defendant  was  Import- 
ed from  another  state.  But,  inasmuch  as.  the 
statute  would  obviously  be  shorn  of  the  prin- 
cipal part  of  its  operation,  unless  H  effeetosi- 
ly  prohibits  the  sale  of  such  counterfeit  prod- 
ucts Imported  from  another  state  and  sold  in 
the  original  package,  as  well  as  those  manu- 
factured in  this  state,  and  aa  both  couna^ 


bave  requested  that  the  question  drauld  be 
oonsidered  and  determined  In  this  C8ae>  the 
court  may  properly  state  that  in  Plnmle^  ▼- 
Massachusetts,  166  U.  S.  461, 15  Sup.  Ct.  154. 
39  L.  Kd.  22S,  the  decision  of  the  snpreme 
court   of   Massachusetts    (Com.    r.    EEuntleT' 
ITlmnley's   Case],   supra)   holding  that   the 
statute  of  that  state  of  the  same  effect  as 
ours  was  not  repugnant  to  the  interstate  com- 
merce clause  of  tbe  federal  conatitntloa  was 
distinctly  affirmed  in  an  elaborate  opinion  by 
the  snpreme  court  of  tie  United  States;   six 
Of  tbe  Justices  concurring  in  tbe  majority 
opinion  and  three  dissenting.    In  the  major 
Ity  opinion  the  court  say:    "We  are  of  opin- 
ion that  it  is  within  the  power  of  a  state  to 
ezchide   from    its    markets    any    compound 
manufactured   In  another  state  which    has 
been  artiaclally  colored  or  adulterated,  so  as 
to  cause  it  to  look  like  an  article  of  food  in 
general  use,  and  the  sale  of  which  may,  by 
reason  of  such   coloration   or  adulteration, 
cheat  the  general  public  into  purchasing  that 
which  they  may  not  intend  to   buy.    The 
constitution  of  the  United  States  does  not 
secure  to  any  one  the  privilege  of  defraodlng 
the  public.    The  deception  against  wbidi  tiie 
statute  of  Massachusetts  Is  aimed  Is  an  of- 
fense against  society,  and  the  states  are  as 
competent   to  protect  their   people    against 
such  oCTenses  or  wrongs  as  they  are  to  protect 
them  against  crimes  or  wrongs  of  more  seri- 
ous character;    and  this  protection  may  be 
given  without  violating  any  right  aecnred  by 
the  national  constitution,  and  without  in- 
fringing the  authority  of  the  general  gornn- 
ment    A   state    enactment    forbidding  the 
sale  of  deceitful  imitations  of  articles  of 
food  in  general  use  among  tbe  people  dees 
not  abridge  any  privilege  secured  to  cittaeai 
of  the  United  States,  nor  in  any  Jnst  B«aise 
Interfere    with    tbe   freedisin   of  coounerce 
among  the  several  states^    it  la  legislatlos 
vblch  'can  be  most  advan^ageou^y  exercised 
19  the  states  themselvaa.' " 

2.  I'he  presiding  Justice  also  ooirEectly  In- 
structed the  Jury  that  if  the  def«B4aot  "aoU 
a  compound  la  imitation  of  yellow  buttwr.  not 
made  wholly  and  exclualvely  of  ctmjs  w 
mUk  or  containing  any  fata,  oils,  or  grease 
not  produced  from  cream  or  milk,  then  he  is 
guilty."  It  was  not  Ineumbmt  on  the  gov- 
ernment to  show  knowledge  on  the  part  of 
the  defendant  that  the  "article,  substance, 
or  eompound"  sold  by  him  ««e  "not  imde 
exclusively  and  wlioUy  of  mUk  or  aream." 
or  to  prove  an  intention  on  hia  past  to  de- 
ceive tbe  purchaser.  By  the  plain  and  stv- 
pte  terms  of  the  statute  the  act  of  seWng 
such  an  imitation  of  yellow  buttor  as  there- 
in described  Is  made  to  constitute  1dk»  ef- 
fense.  It  contains  no  words  IndicatlTe  of  a 
legislative  purpose  to  maike  such  Iwowlsdge 
«c  intention  an  eeeentiaJ  elemeat  of  tlte  of- 
fense. Tbe  words  "knowing^,"  "InteHUes- 
aiiy,"  or  "with  Uitteat  to  AaceiYe'' 
found  in  tbe  oMctweBt, 
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Under  atatirtes  proMblttHg  tt«  sa}«  of  In- 
toxicating Hqnors  It  Js  unKormfy-  heUa  that 
knowledge  on  ttm  part  of  the  defendttnt  of 
ibe  Intoxicating  quality  of  the  llqnor  la  not 
an  easential  Ingredient  of  the  offense.     Va 
Com.  V.  BojmtoB,  2  Allen,  160,  the  coart  aay; 
"If  the  defendant  pnrposely-  sold  the  liquor, 
which  was  in-faetlntoxlcating,  hewaa  bound 
at  IHs  peril  to  ascertain  the  nature  of  the 
article  witUb  he  sold.    Where  the  act  1b  ex- 
pressly prohibited,  wHfaont  reference  to  the 
intent  or  porpose,  and  the  party  committing 
It  was   under  no  obligation  to  act  in  the 
premises,  traless  he  could  do  so  lawfoHy,  if 
he  Tlolates  the  law  he  incurs  the  penalty."' 
See,    also,    Barnes  v.   State,  .19   Conn.   898; 
State  ▼.  Hughes,  16  R.  I.  403,  16  AtL  911. 
So  as  to  conviction  under  statutes  prohlMt- 
lug  the  sale  of  adulterated  mfik  or  "milk  ta 
which  water  or  any  foreign  substance  has 
been  added."     The  protection  of  the  con^ 
mtmlty  against  the  eztenslTe  and   AlllfQl 
frands  practiced  In  the  adulteration  of  ar- 
ticles of  food  is  a  matter'  of  such  general 
importance,   and  proof  of  the  defendants 
knowledge  of  the  adulteration  la  in  a  major^ 
Ity  of  Instances  a  matter  of  anch  extreme 
difBctUty,  that  it  hi  deemed  reasonaMe,  as- 
well  as  competent  for  the  legislature,  to  re- 
quire the  sdler  of  such  articles  to  take  opon 
himself  the  responsibility  of  knowing  that 
they  tire  not  adulterated.    Com.  v.  Farren,  9 
Allen,  4891    State  v.  Smith,  10  R.  I.  258. 
And  "such  is  the  general  rule  where  acts 
which  are  not  mala  In  se  are  made  mala 
prohlbita  from  motives  of  public  policy,  and 
not  because  of  their  moral  turpitude  or  the 
criminal  Intent  with  which  they  are  commit* 
ted."    Com.  v.  Raymond,  97  Mass.  067.    As 
slated  bf  Peteas)  O.  J.,  tm  State  v.  Siwett, 
87  Uft  98^  S2  AiX  S06,  47  Anu.  St  Rep.  306i 
"ThepaincivlB  is  applied  oaty  iai  minor  of" 
fenses   upon  some  ground   of  pubUc  policy 
for  the  protection  of  society  against  .abuses 
'witich  cannot  be  prevented  under  any  more 
Uberal  nde." 

In  seeking  to  determine  the  proper  con- 
struction to  be  given  to  tiie  statute  In  ques- 
tion ia  the  case  at  bar,  It  is  necessary  to  con- 
sider the  practical  result  of  the  Interpreta- 
tion contended  for  by  the  defendant.  It 
would  be  obviously  Impossible  in  a  great 
majority-  of  cases  to  prove  the  defendant's 
knowledge  that  the  substance  sold  by  him 
■was  not  made  exclusively  of  milk  or  cream, 
and  hence  the  requirement  of  such  proof  on 
the  part  of  the  state  would  necessarily  de- 
feat the  effective  operation  of  the  statute, 
and  destroy  Its  usefulness.  In  ■view  of  the 
object  manifestly  sought  to  be  accomplished 
and  the  mischief  designed  to  be  remedied 
by  the- enactment,  it  is  aot  reasonable  to  pre- 
smne  that  the  legislature-  Intended  at  the 
same  time  to  render  the  act  futile  and  nuga- 
tory by  making  such  knowledge  en  the  part 
of  the  defendant  an  essentUd  element  nf  the 


■xceptlMS  overruled; 


OCTTH  V.  GRAND  TRUNK  RT,  00. 
(Suficeme  Court  of  New  Hampshire.    Ooos. 
March  15,  1901.) 
OiiRRtmS— INroRIflSS^-SVIDBNCS-ADlHSSIBIIj- 
ITY  — SSTTINa    ASXOB    VBRDKT  —  UOmOU — 
WaSIlQNS  PRBSBNTBD  —  JUROR  —  QUALIVI- 
CATIONS— OBJECTION— WAIVKR. 

1.  Where  plaintiff  aned  for  injuries  occasion- 
ed' by  the  sudden  stepping  of  a  car,  evidence 
of  iajuries  sustained  ay  her  son,  who  accom- 
paaitd  hes,  at  the  time  ot  the  accident,  beiag 
only  cemotely  leleTaat  as  tsading  to  show  the 
nature  of  the  shock,  its  exclusion  presented  no 
question  of  law. 

2.  Wbsre  >pIatatM!  svsd  tor  injuries  occasion- 
ed liy  a  shecls  received  from  the  sodden  stop-' 
ping  of  a  caf,  and  her  physician  testified  that 
the  enlargement  of  plaintiff's  heart  and  the 
sneclfic  gravity-  of  her  urine  indicated  a  nervous 
disease,  evidence  of  aootber  phjrsician  that 
plaintiff's  physioiaa  did  not  know  that  plain- 
tiff's heart  was  enlarged  until  his  attentlM) 
was  called  to  it,  and  that  at  the  time  plaintiff 
was  scamined.  her  pbysiciaa  did  not  attach 
vaach  importaace  to  the  specific  gravity  of  hec 
urine,  waa  admiesible,  as  tending  to  show  that 
her  physician  waa  unskillfal,  and  as  affecting 
the  weight  to  be  given  his  testimony. 

8.8ina»ith«'rc<nsal  to  aet  aside  a  verdict  as 
asainst  the,  weight  «f  tbaevidenoe  presented  no 
question  of  law,  the  trial  conrt  was  Justified 
in  refusing  to  report  the  evidence. 

4w  Where  plaintiff  knew  all  of  the  facts 
which  constiiuted  aa  alleged  disqualification  of 
a  Juror  at  the  time  the  jury  was  impaneled, 
and  did  not  object,  she  was  precluded  from 
questioning  the  juror's  qualificathtas  on  appesl. 

Exceptions  from  Coos  county. 

Action  by  Julia  Cote  against  the  Grand 
TVunk  Railway  Company.  From  a  Judgment 
in  favor  of  defendant,  plaintiff  brings  excep- 
tlons.    JEixeepilons  overruled. 

Case  for  personal  injuries.  Trial  by  Jnty, 
and  verdict  for  the  defendants.  The  plaintiff 
claimed  that  while  she  was  a  passenger  on 
the  defendaiUs'  railway  she  was  Injured  by 
the  sudden  stopping  of  the  car  In  which  she 
was  riding.  The  plaintiff's  son,  who  was 
with  her  at  the  time  of  the  accident,  testi- 
Aed  to  the  nature  and  extent  of  the  shock; 
but  hlj.  tisrttmony  lelative  to  an  injury  re- 
cetved  by  him  at  thesatae  time  wa«  excluded, 
subject -to  the  plalntifrs  exception.  Dr.  Mar- 
ble, a  witsesa  for  the  plaintiff,  testified  that 
1dx0  piakatKts  heart  -wac  enlarged,  that  the 
specific  gravity  of  her  urine  varied  from 
normal,  and  that  these  were  symptoms  of  a 
uervout  dlseaaei  Subject  to  the  plaintiff's 
exception,  Dr.  MltcheU,  called  by  the  defemd- 
auts,  testified  that,  until  (he  enlargement  of 
the  heart  was  pointed  out  by  the  witness.  It 
was  not  disooveced  by  Dr.  Marble,  and  that 
the  latter  did  not,  at  the  time  of  his  ezam- 
Inalion,  attach  much  Importance  to  the  spe- 
cific gravity  of  the  urine  as  a  symptom  of 
nervous  disease.  The  plaintiff  moved  to  set 
the  verdict  aside  (1)  because  it  was  against 
the  weight  of  evidence,  and  (2)  because  one 
of  the  Jurors  had  formerly  worked  for  the 
defendants,  and  had  a  son  who  was  In  their 
employ  at  the  time  of  ibe  trial.  The  plate- 
tiff  aeepted  to  a  denial  of  tlie  motion  and  to- 
a  refusal  to  report  the  evidence  tot  the  eok- 
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•Ideratton  <tf  the  conrt  npon  tbe  qnestlcn 
raised.  The  facts  now  claimed  to  constltate 
a  disqualification  of  the  Jaror  were  known  to 
the  plaintiff  when  the  jury  were  impaneled. 

Albert  S.  TwltctaeU,  Crawford  D.  Henlng, 
and  Daley  &  Ooas,  tat  plaintiff.  Chamberlin 
ft  SIch  and  Clarence  A.  Uight,  for  defendant. 

YOUNG,  J.  The  Injury  which  the  plain- 
tiff's son  received  was  relevant  only  so  far  as 
it  tended  to  show  the  nature  and  extent  of 
the  shock  which  caused  her  Injury;  and,  since 
Its  tendency  to  prove  this  issue  was  remote, 
Its  exclusion  raised  no  question  of  law. 
Manufacturing  Co.  v.  Head,  59  N.  H.  832; 
Gutterson  t.  Morse,  68  N.  H.  165. 

The  first  part  of  JDr.  Mitchell's  testimony 
tended  to  prove  that  Dr.  Marble  was  either 
nnsklllfnl,  or  that  his  examination  of  the 
plaintiff  was  superficial,  and  the  last  part 
tended  to  contradict  him  In  respect  of  a  ma- 
terial matter,  and  so  was  all  competent  on 
the  question  of  the  weight  to  be  given  to  his 
testimony. 

The  refusal  to  set  the  verdict  aside  because 
It  was  against  the  weight  of  the  evidence 
raises  no  question  of  law,  and  the  court  right- 
fully refused  to  report  the  evidence,  for  this 
conrt  has  no  appellate  Jurisdiction. 

Since  the  plaintiff  Imew,  when  tbe  Jury 
were  impaneled,  all  the  facts  which  she 
claims  constitute  a  disqualification,  she  can- 
not now  be  heard  to  say  that  this  Juror  was 
disqualified.  Heady  v.  Light  Co.,  67  N.  H. 
147,  80  Atl.  878.    Exceptions  overruled. 

PEASLEE,  J.,  did  not  sit  The  others  con- 
enrredt 


ANDEDRSON  et  aU  t.  SOOTT. 
(Supreme  Court  of  New  Hampshire.    Hillsboro. 

March  15,  1901.) 
CORPORATIONS  —  STOCK       SUBSCRIPTIONS  — 
FRAUDULENT  REPRESBNTATI0N8-EVIDHNCB 
—MANNER  OF  TAKING  SUBSCRIPTIONS. 

1.  In  an  action  on  a  stock  subscription,  where 
the  plaintiffs  admitted  that  any  representations 
made  to  the  defeadant  by  the  person  siecaring 
the  subscription  were  made  with  foil  knowl- 
edge of  their  truth  or  falsity,  and  with  the 
intent  to  induce  the  defendant  to  subscribe, 
and  where  the  issue  was  whether  defendant's 
subscription  was  obtained  by  frandulent  repre- 
sentations, evidence  of  similar  representations, 
made  to  other  persons  for  the  purpose  of  in- 
ducing them  to  subscribe,  was  properly  exclud- 
ed, since  it  only  tended  to  prove  what  the 
plaintiffs  have  specifically  admitted. 

2.  It  is  not  necessary  that  contracts  of  sub- 
scriptions for  stock  In  a  prospective  corporation 
shall  ail  be  on  one  book,  and  in  the  same  form. 

S.  As  against  the  formal  subscribers  to  the 
capital  stock  of  a  corporation,  an  actual  tak- 
ing and  payment  for  a  given  number  of  shares 
by  a  party  is  equivalent  to  a  subscription  for 
such  shares  by  him. 

Exceptions  from  Hillsboro  county. 

Assumpsit  by  F.  E.  Anderson  and  another 
against  Charles  Scott.  There  was  a  verdict 
for  plaintiffs,  and  defendant  brings  excep- 
tions.   OTerruled. 


Two  defenses  were  set  up,— that  the  stock 
was  not  fully  subscribed,  and  that  tbe  sub- 
scription waa  obtained  by  fraud.  After  in- 
troducing evidence  tending  to  show  that  one 
Towner,  who  secured  the  subscriptions,  made 
fraudulent  representations  to  him,  the  de- 
fendant excepted  to  the  exclusion  of  evi- 
dence tending  to. show  that  at  about  the 
same  time  Towner  made  similar  representa- 
tions to  other  persons  for  the  purpose  of  in- 
ducing them  to  subscribe.  The  plaintiffs 
admitted  that  any  representations  made  to 
the  defendant  by  Towner  were  made  with 
full  knowledge  of  tbelr  truth  or  falsity,  and 
with  the  Intent  to  Induce  the  defendant  to 
subscribe.  Upon  tbe  question  of  the  amount 
of  stock  subscribed  for,  the  Jury  were  in- 
structed as  follows,  subject  to  the  defend- 
ant's exception  to  the  portion  inclosed  in 
brackets:  "It  is  Implied  in  every  contract 
for  stock  in  a  prospective  corporation  that  all 
the  stock  will  be  taken,  and.  If  this  is  not 
done,  the  subscriber  may  refuse  to  complete 
the  agreement  [But  It  is  not  necessary  that 
the  contract  be  all  upon  one  book,  or  in  one 
form.  If  some  sign  the  promoter's  book,  and 
others  actually  buy  and  pay  for  stock  with- 
out signing  any  paper  at  all,  the  stock  Is  as 
fully  subscribed  as  though  all  signed  the 
book.  So,  In  this  case,  if  the  stock  subscrib- 
ed for  on  the  t>ook,  added  to  that  actually 
taken  by  Governor  Smith  and  others, 
amounts  to  |40,000,  you  will  find  that  the 
capital  stock  was  fully  subscribed.]  If  you 
find  It  to  be  the  fact  that  there  was  less  than 
flO,000  disposed  of  in  these  two  ways,  you 
will  have  no  occasion  to  consider  any  other 
question,  and  will  return  a  verdict  for  the 
defendant." 

Charles  W.  Hoitt,  Charles  J.  Hamblett, 
and  Edward  H.  Wason,  for  plaintiffs.  James 
F.  Brennan  and  Walter  0.  Barrlman,  for 
defendant 

BLODGETT,  0.  J.  While  actions  for 
fraud  constitute  an  ancient  and  well-recog- 
nized exception  to  tbe  general  rule  that  other 
wrongful  acts  of  the  accused  of  a  similar 
character  to  the  one  on  trial  are  not  compe- 
tent to  prove  the  main  charge,  and  while  hi 
such  cases  large  latitude  Is  always  given  to 
the  admission  of  any  evidence  tending  to 
persuade  the  mind  of  the  existence  of  a 
fraudulent  intent  on  his  part  yet  upon  the 
issue  in  the  present  case  as  to  whether  tbe 
defendant's  subscription  was  obtained  by 
Towner's  fraudulent  representations,  evi- 
dence of  similar  representations  made  by 
him  at  or  about  the  same  time  to  other  pei^ 
sons  for  the  purpose  of  Inducing  them  to  sub- 
scribe was  properly  excluded.  Tbe  only  leg- 
itimate and  relevant  purpose  for  which  that 
evidence  could  have  been  admitted  was  to 
show  that  the  representations  to  the  defend- 
ant were  made  with  a  fraudulent  Intent 
(Perkins  v.  Prout,  47  N.  H,  387,  891,  93  Am. 
Dec.  449;  Llncohi  v.  Clafiin,  7  Wall.  132.  139. 
19  U  Ed.  106;   BuUer  T.  Watklns,  13  Wall. 
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466,  465,  20  Ij.  Ed.  829,  and  authorities  gen- 
erally); but  that  Issue  was  rendered  Imma- 
terial by  reason  of  the  plaintiffs'  admission 
"that  any  representations  made  to  the  de- 
fendant by  Towner  were  made  with  full 
knowledge  of  their  truth  or  falsity,  and  with 
the  Intent  to  Induce  the  defendant  to  sub- 
scribe." The  only  issue  then  remaining  up- 
on the  question  of  fraud  was  whether  the 
representations  so  made  were  false,  because, 
if  they  were,  the  admission  established  the 
fact  that  they  were  fraudulent.  Hence,  If 
the  evidence  had  been  received,  it  would  only 
have  proved  what  the  plaintiffs  specIAcally 
admitted;  and,  consequently,  even  If  Its 
exclusion  was  erroneous.  It  was  harmless  er- 
ror merely.  No  error  Is  discovered  in  the 
Instructions  given  in  respect  to  the  capital 
stoclc  In  our  opinion,  the  defendant's  con- 
tention that  contracts  of  subscription  for 
stodc  in  a  prospective  corporation  must  be 
upon  one  book,  and  in  the  same  form,  has 
no  foundation  upon  principle,  reason,  or  au- 
thority a  Mor.  Prlv.  Corp.  [2d  Ed.]  S  69; 
23  Am.  &  Eng.  Enc.  Law,  786);  and  upon  the 
question  whether  the  whole  number  of 
shares  was  subscribed  for  we  cannot  doubt 
that,  as  against  the  formal  subscribers  to  the 
capital  stock  of  the  corporation,  an  actual 
taking  and  payment  for  a  given  number  of 
shares  by  a  party  must  be  regarded  as  equiv- 
alent to  a  subscription  for  those  shares  by 
that  party.  See  Chesley  v.  Pierce,  32  N.  H. 
388,  402.    Exceptions  overruled. 


PEASLEE,  J.,  did  not  ait 
concurred. 


The  others 


HORAN  T.  BYRNES  et  ux. 
(Bupreme  Court  of  New  Hampshire.    HiUsboro. 

March  IB,  1901.) 

ADJOINING  OWNEmS— ACTIONS  FOR  MAINTAIN- 

INO  FENCES— EVIDBNCB— HUSBAND 

AND  WIFB-MISJOINDBR. 

1.  In  an  action  against  a  husband  and  wife, 
plaintiff's  adjoining  owners,  for  maintaining  a 
structure  in  the  nature  of  a  fence  on  the  divi- 
sioD  line,  where  the  husband  testified  that  the 
lot  belonged  to  him,  and  there  was  no  evidence 
that  the  wife  erected,  or  took  any  part  in  the 
erection  of,  the  structures,  except  such  infer- 
ences as  might  be  drawn  from  the  relation  of 
the  parties,  aside  from  a  declaration  made  be- 
fore trial  that  the  fence  was  going  higher,  and 
that  they  would  not  leave  the  plaintiff  a  bit 
of  room,  which  statement  the  jury  were  ia- 
stmcted  might  be  considered  by  them  only  as 
bearing  on  defendant's  malice,  it  was  error  to 
refuse  to  direct  a  verdict  in  favor  of  the  wife. 

2.  Where  a  wife  was  improperly  Joined  as 
defendant  in  such  action  on  the  evidence  ad- 
duced at  the  trial,  and  there  was  no  evidence 
that  her  husband  authorized  her  to  make  a 
prejudicial  declaration  shortly  before  the  trial, 
or  that  it  was  made  in  his  presence,  the  ad- 
mission of  the  declaration  in  evidence  against 
him  was  reversible  error. 

8.  Pub.  St.  c.  143,  iS  28,  29,  provide  that 
any  fence  or  structure  in  the  nature  of  a  fence 
exceeding  five  feet  in  height,  erected  or  main- 
tained to  annoy  an  adjoining  owner,  shall  be 
deemed  a  private  nuisance,  for  which  the  ad- 
joining owaar  if  injured  in  the  comfort  or  en- 


:  Joyment  of  his  estate  may  sue  in  tort  for  the- 
I  damage    sustained.    Defendants    laid    timben- 
i  along  the  division  line  between  two  buildings- 
I  on  Uieir  lot,  and  covered  the  space  between, 
I  extending  from  the  second  to  the  fourth  Somt 
I  of  a  tenement   house  on   plaintiff's  premises, 
'  with    rough    boards,    and    a   similar   structure 
eight  feet  high  was  erected  on  the  roof  of  on* 
of  defendant's    buildings.    Later    a    roof-like 
structure  was  added  to  the  one  between  defend- 
ants'  buildings,   under  which  defendants  were 
accustomed  to  hang  washings  on  clothes  lines. 
Held  sufficient  to  sustain  a  verdict  for  plaintiff 
in  an  action  under  the  statute. 

Error  to  Hillsboro  county. 

Action  by  Jeremiah  J.  Horan  againat 
James  J.  Byrnes  and  Ann  Byrnes.  There- 
was  a  verdict  for  the  plaintiff,  and  defend^ 
ants  bring  error.  Judgment  for  defendajit 
Ann  Byrnes,  and  verdict  against  defendant-. 
James  Byrnes  set  aside. 

Case,  under  sections  28,  29,  c.  143,  Pnbk 
St,  for  maintaining  a  structure  in  the  nature 
Qt  a  fence.    Trial  by  Jury,  and  verdict  for- 
the  plaintiff.    The  plaintiff  owns  a  lot  o» 
Lake  avenue.  In  Manchester,  upon  which  la- 
a  four-story  tenement  block,  which  cover*- 
the  whole  lot    The  defendants  James,  anA. 
Ann,  his  wife,  occupy  the  adjoining  prem-. 
ises,  which  James  testified  were  his.    They, 
have  a  building  at  the  front  and  another  at. 
the  rear  of  the  lot  both  close  to  the  plaln- 
tifPs  line.    Previous  to  the  commencement 
of  this  action,  they  extended  timbers  along, 
the  division  line,  from  one  building  to  the 
other, '  and  covered  the  space  between,  ex- 
tending from  the  second  floor  to  the  fourth, 
floor  of  the  plaintiff's  building,  with  rough 
boards.    Tbey  also  erected  a  similar  struc- 
ture, eight  feet  high,  upon  the  flat  roof  of^ 
their  rear  building.    This  was  supported  by 
the  corner  posts  of  the  building,  which  ex- 
tended above  the  roof.    There  was  no  struc- 
ture then  built  opposite  either  the  first  or. 
fourth  story  of  the  plaintiff's  block.    After. 
the  suit  was  brought  a  roof-IIke  structure- 
was  erected  over  that  between  the  front  and ' 
rear  buildings,  and  beneath  this  the  defend- 
ants were  accustomed  to  hang  washings  up- 
on clothes  lines  running  from  post  to  post 
They  testified  that  this  arrangement  was- 
necessary  to  protect  the  clothes  from  the 
dirt  and  filth  which  the  plaintiff's  tenants-- 
on  the  fourth  fioor  were  accustomed  to  throw- 
out    The  plaintiff  denied  this,  but  also  tea- 
tified  that  he  had  not  lived  In  his  block  tor 
three  years.    There  was  other  evidence  that, 
these  structures  were  needed  to  protect  the 
defendants  and  their  property  from  the  trea- 
passes  of  the  plalutilTs  tenants,  of  whidi. 
trespasses  the  plaintiff  had  often  been  noti- 
fied before  any  of  the  structures  complalned-- 
of  were  built    There  was  also  evidence  from 
the  plaintiff  that  there  was  no  such  occasion 
for  the  structures.    There  are  Inside  plazzas- 
or  areas  In  the  plaintiff's  block,  from  whlch- 
the  trespasses,  if  any,  were  committed,  and.. 
in  front  of  which  the  structures  complained, 
of  were  erected.    The  Jury  had  a  view  of  the 
premises,  which  disclosed  some  rubbiah  be- 
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tween  fhe  plalntlfrB  block  aad  the  defead- 
ants'  BtcnctoreB,  and  no  place  from  '«r)il(^ 
it  could  pcobably  have  oome  bnt  the  block. 
But  for  the  defendants'  Btructorea,  some  at 
Wm,  apparently,-  would  bare  fallen  upon 
tbelr  premises.  Subject  to  exception,  the 
plalntifr  Introduced  evidence  that  on  tfae  Sun- 
day before  tb«  tri&l  Ann  said:  "The  fence 
la  going  higher:  We  won't  leave  you  a  bit 
of  room."  The  Jury  were  Instructed  that 
tbey  were  to  coninider  tMa  evidence  only  as 
bearing  upon  the  defendants'  malice.  Ann 
teatlfled  that  she  did  not  erect,  or  taJce  any 
gart  in  causing  the  erection,  of  the  struc- 
turea.  complained  of;  and  there  was  no  evi- 
dence that  she  did.  except  such  inferences 
aa.  might  be  drawn  from  the  relation  of  the 
parties,  their  residence,  and  her  foregoing 
declaration.  The  defendants'  motions  for  a 
nonsuit  and  that  a  verdict  be  directed  for 
tti«m  were  denied,  subject  to  exception. 
Tbey  also  moved  to  set  aside  the  verdict 
for  the  foUoiTlng,  among  other,  reasons:  (1) 
Because  there  was  no  evidence  upon  wbl(^ 
tie  Jury  could  rightfully  find  that  the  de- 
ftendant  Ann  Byrnes  was  the  owner  or  occu- 
pant of  the  premises  adjoining  tbe  plalntMT, 
or  that  she  in  any  way  to<*  part  in  the  erec- 
tion of  the  structures  complained  of;  (2>  be- 
cause there  was  no  competent  evidence  upon 
whldi  the  Jury  could  have  found  that  the 
defendants,  or  either  of  them,  erected  the 
structures,  w  either  of  them,  for  the  sole 
purpose  of  annoying  the  plalntMt.  The  mo- 
tion was  denied,  subject  to  exception. 

Sullivan  &,.  Broderl«k,  for  plaintiff.  Bum* 
bun.  Brown  &  WarDen,.far  defendanta 

BLODGBTT,  O.  J.  The  only  grounds  of 
error  Insisted  upon  in  the  defendants'  brief 
are:  First,  the  denial  of  their  motions  for 
ic  nonsuit  and  the  direction  of  a  v«rdict  in 
favor  of  Ann;  second,  the  admltnion  of  her 
deduration  as  against  James;  and,  third, 
that  upon  the  evidence  it  must  be  held  as 
matter-  of  laTV  that  the  sole  effect  of  build- 
ing tbe  structures  complained  of  was  not  to 
annoy  and  Injupe  the  plaintiff. 

In  respect  of  tbe  first  ground,  the  ivrj 
liaving  been  Instructed  that  Ann's  declara- 
tion, made  on  the  Sunday  before  the  trial, 
could  be  considered  by  them  "only  as  bear- 
ing upon  the  defendants'  malice,"  we  thlnli 
a  verdict  for  her  should  liave  been  directed, 
in  view  of  the  finding  in  the  reserved  case 
that,  aside  from  that  declaration,  there  was 
no  evidence  that  she  erected,  or  tools  any 
part  in  causing  the  erection,  of  the  strue- 
tupes,  except  such  inferences  as  might  be 
dtawn  from  the  relation  of  the  parties  and 
tSeir-Tesidence.  Under  these  circumstances, 
however  rightful  the  verdict  against  her  may 
itare  been  in  point  of  fact,  there  was  no  evi- 
dence upon  which  it  might  proi»erly  be  ren- 
dered: In  a  judicial  tribunal  mere  guesses 
and  conjectures  cannot  be  substituted  for 
tte  liBgal  proof  whl<*  tbe  hiw  requires  (De- 


sohflnas  v.  Bailroad,  60  N.  H.  aSS,  280.  281, 
4«  Afi.  467);  and,  beyond  this,  It  is  qvHc 
etomentary  that  tlnre  Is  no  ll*bllitgr  of  a 
wife,  as  such,  tat  taor' husband's  torts. 

The- second  ground  is  also  sustained.  Ann 
baring'  been  impvoperly  Joined  as  defend- 
ant upon  tlie  evMenee  addaoed  at  the  trial, 
and  there  tteing  no  evidence  that  Jams*  an- 
thorized  faer  to  nia]g»  tlie  declaration  eauept- 
ed  to,  or  that  it'  was  uMide  in  bis  pfeaenee, 
tlse  declaration  'was  not  admissible  acsinst 
htm  for  the  imrpose  for  whicb  it  was  ad- 
mitted, or  for  any  purpose;  nor  can  Itr  ad- 
mission be  regardeid  as  a  hamdeas  esror. 

The  third  grevoA  la  net  sustained.  It<  oaa- 
n«t  well  be  doubted  il»t'  there  was'iiwiyih 
tent  evidence  (e.  g.  the  stractnres  themwaives) 
tending  to  show  tliat  the  sole  purpose  ai 
James  was  to  annoy  and  Injnre  the  plaintiff; 
and,  this  being  so*  it  is  equally  dear  that 
it  was  the  duty  of  the  trial  court  to  rec«We 
ax  evidence,  and  allow  it  to  b»  weighed  by 
tite  jury.  If  they  erred  in  their  esttaaate 
of  its  weight;  tbe  error  is  remediless  bere. 
It'  is  the  right  of  a  Jury  to  decide  as  a  final- 
ity upon  tbe  weight  of  the  e-vidence  wMdi 
they  are  permitted  to  consider. 

Judgment  for  the  defendant  Ann.  IFerdlet 
against  the  defendant  James  set  as(d& 

PBABJiBUl.  JL.  dtdinofestt  Tbe  otberacoB- 
cnrrtd. 


DOW  T.  PORTSMOUTH,  K..  &  Z.  ST.  KT. 

(Supreme  Court  of  New  Hampsliire.    Rortelng- 

ham.    March  15,  1901.) 

NEOLiaENCB— UNaUARDED    SIDEWALK— BVI- 

DKNCB— QUESTION  FOR  JURY. 

1.  Where  a  strMtrcallway  conwons,  in  coo- 
strncting  its  track,  removed  a  sidefTalk,  and 
c«DBtmelied  a  new  oae  three  feet  atwr*-  Ac 
ground,  without  a  railing  or  fluiird.  such  con- 
stcuction  was  nfcgligpnt. 

Z.  Wbere  plajjitiS,.on  a.dark  night,  tzardlnf 
on  a  sidewalk  raised  three  feet  above  the 
ground,  knew  there  was  no  railing,  and  could 
faintly  sie  tire  walk,  bnt- not  the  edge,  and  wu 
dtinking  of  being  careful,  and  thought  he  was 
waiking  aright,  when  he  fell  off,  tlie  qneBtioB 
<rf  his  contributory  negligence  was  for  the  jury. 

Bxeeptlons'  fron  RoclUngbasi  c»nntr. 

Action  by  Bdward  W.  Dow  against  tbe 
Portsmouth,  Kittery  &  Yorit  Street  Railway. 
From  a  Judgment  for  plaintiff,,  dafeodanta 
bring  ezeeptioDa.    Overmtad. 

Case  for  Injuries  received  by  tbe  plalntUI 
in  a  fail  from  a  plank  sidewalk  in  Totk, 
Afe.,  in  consequence  of  the  defendants'  neg- 
ligence la  constructing  the  walk  three  or 
four  feet  perpendicularly  above  thn  levd  of 
the  high -way  -without  a  railing,  thereby  ren- 
dering the  highway  unsafe  for  tra-rdera. 
Trial  by  Jury,  and  verdict  for  tbe  plaintiff. 

The  defendants  were  incorporated  by  an 
a«t  of  the  Maine  legislature  (Laws  Mfe  1898. 
c.  SS2)  which  authorized  them  to  conatood 
and  maintain  a  atreet  oailiwaT  In  the  liisb- 
way  In  qnestton..  and  wbleb  contalaad. 
among  others,  ttefothnrittg-proTisioaa: 
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"Sec  la  Said  road  shall  te  coBstxacted  In 
such  form  and  manner  aad  with  auch  nUJa 
and  appliaacaa  that  ao  mncb  of  the  streets, 
roads,  and  iraTB  aa  ave  occupied  tlxcetoy 
shall  be  safe  and  convenient  for  tiaTeiera, 
and  said  road  shall  be  liable  In  an  action 
on  the  case  for  any  iom  or  dAmage  irJbich 
any  person  may  sustain  by  reason  of  any 
failure  to  comply  with  this  prorviaion." 

"Sac.  12.  The  company  shall  kew  and 
maintain  In  repair  sueb  portiMH  of  the 
streets,  town,  or  county  roads  as  aball  be 
occupied  by  the  tracks  of  its  mtlraad,  and 
shall  make  all  other  repairs  of  said  streets 
or  roads  which  may  be  rendered  BMSsaary 
by  the  occupation  of  the  same  by  said  rail- 
road, and  If  not  r^>aired  upon  ceasooable 
notice,  snch  repairs  may  be  madA  by  the 
town  In  which  the  necessity  existSi  at  the 
expense  of  said  company,  and  said  town 
may  recover  all  expenses  in  an  action  of 
money  paid  for  the  use  of  said  railroad 
company.  Bald  company  shall  be  liable  for 
any  loss  or  damage  which  any  person  may 
sustain  by  reason  of  any  careleasoess.  neg- 
lect, or  misconduct  of  its  agents  or  aervanta, 
or  by  reason  of  any  defect  In  so  much  of 
said  streets  or  roads  as  Is  occupied  by  said 
railroad,  if  such  defect  arises  from  neglect 
or  miscondnct  <tf  the  company,  Ita  servants 
or  agents." 

There  was  evidence  tending  to  show  that 
at  the  place  of  the  accident  prior  to  the 
construction  of  the  defendants'  raillray,  the 
sidewalk  was  separated  from  tha  traveled 
part  of  the  highway  by  ground  higher  tban 
the  sidewalk,  and  that  the  walk  at  this 
point  was  then  safe  for  travel;  that  the  de- 
fendants, in  conatructing  their  cailway,  Io> 
oated  the  new  sidewalk  nearer  the  ontsida 
limit  of  the  highway  as  laid  ont  than  the 
old  one,  and  so  constructed  the  new  side- 
walk as  to  nuike  a  drop  or  step  of  three  or 
four  feet  from  the  edge  of  the  walk  to  the 
level  of  the  highway,  with  no  rail  or  guard 
for  the  protection  of  pedestrians,  thus  ren- 
dering It  nnsafe;  that  on  the  evening  of 
Jhly  31,  rooo,  the  plaintfff,  af t»  stopping  to 
speak  to  a  person  sitting  upon  the  Inside 
of  the  walk,  passed  along  about  1)0  or  10 
feet  to  the  place  of  the  accident,  where  he 
fell  oflf  the  walk  and  received  the  Injuries 
complained  of;  that  it  was  quite  dark,  the 
street  not  belDg  lighted,  except  by  lights 
from  tke  aelgbborlng  bouses.  There  was 
also  evidence  tending  to  show  that  th*  plain- 
tiff wss  faniiliar  with  the  walk,  a«d  knew 
tiiwe  was  m>  railing;  that  at  the  time  of 
the  accident  he  was  looking  ahead,  and 
could  see  a  faint  outline  of  the  walk,  but 
could  not  distinguish  the  edge  of  It;  that 
be  was  thinking  of  being  careful,  supposed 
he  was  walking  aright,  and  did  not  realize 
he  was  so  near  the  edge  when  he  (ett.  There 
was  also  some  evidence  tending  to  show  that 
be  said  he  was  standing  on  the  walk,  talk- 
ing to  a  young  woman,  and  stepped  off 
sideways  or  backward.   The  defendants'  mo- 


tions for  a  nonsuit  and  a  verdict  in  their 
fltvor  were  denied,  subjeet  to  exception. 

Page  ft  BarUett  for  piaintUf.    Samaal  W. 
Bnery,  for  defendants. 

BLODGISTT,  a  }.  Tb»  foveraing  legal 
principles  applicable  to  this  ease  are  those 
wliich  were  applied  In  Call  v.  Railway  Co., 
0»  N.  H.  902,  4S  AtL  40K.  In  that  case, 
which  woe  'Yor  Injnrles  caused  by  the  ftoin* 
tMTs  fall  into  a  diteh  by  tb»  side  of  a  hig^ 
way  in  Kittery,  Maine,  in  conseqaenee  of 
CD  the  defendants'  act  in  removing  a  twice, 
and  thereby  rendering  the  highway  uoaaf* 
for  travelers;  and  (2)  the  defendants'  neg- 
Usenoe,  in  inviting  thie  plaintiff  to. board  one 
of  their  cass  as  a  passenger  at  an  unonitsble 
pl*cev"—it  was  held,  in  respect  of  tha  &rat 
ground  of  complaint,  that  "the  dAfendaata 
would  be  liable  at  common  law  to  aniy  on* 
wiM>,  in  the  exercise  of  due  care,  was  injiir- 
ad  by  an  obstinetion  or  defect  in  a  highway 
caused  by  their  negligence" ;  that,  "in  ad- 
dition to  this,  the  defendants'  charter  in  ex-- 
press  teems  made  them  liable  for  sash  neg- 
ligence"; and  that  "in  Maine,  as  b>  Naw 
Hampshire,  the  question  of  contributory  neg- 
ligence is  for  the  jury,  when  there  is  evi- 
dence that  warrants  the  submission  of  that 
question  to  them."  In  the  present  case  It  is 
not;  and  properly  cannot  be,  oontsoverted 
that  the  highway  npon  which  the  plaintiff 
reoeived  his  injury  was  both  defective  and 
dangerena,  as  the  result  of  the  defendants' 
negligence  in  the  construction  of  their  rail- 
way. The  only  contention  open  to  them  to 
which  ref  wence  need  be  made,  than,  is  that 
there  was  no  evidence  of  due  care  on  the 
pact  of  the  plaintiff  which  warr^ted  the 
aubmission  of  the  case  to  the- jnry.  We  can- 
not byt  think  there  was  each  cividenoe. 
Tme^  it  was  not  strong  enough  as  neces- 
sarily to  lead  to  the  conclusion  arrived  at 
by  the  ivn^,  bat  it  is  not  neceaaaiv  that  it 
should  have  been.  It  is  mongh  that  there 
was  evidence  npon  the  subject  which  had 
some  legitimate  tendency  to  support  the  Is- 
sue; and  that  there  was,  the  case  amply 
discloses.    Exceptions  overruled- 

WALLACE.  J.,  did  not  sit    The  others 
concurred. 


SARTWBLL  et  a1.  ▼.  MAOK. 

(Snpreme    Court    of    New    Hampshire.     Ones. 
March  15.  1901.) 

ASSUMPSIT— GOODS    SOLD    AND    DBLIVERBD— 

8BT-0PF— PLEADINO— AIUINDMENT— 

OBJBJCTION   AFTER    TRIAU 

No  ofajectiien  lutviog  been  taken  at  the 
trial  of  an  action  for  goods  nokl  and  delivered, 
when  defendant  sought  to  recoup  damages  result- 
ing from  the  inferior  giiality  of  goods  previously 
Bold  to.  him  hj  plaiatiffa,  it  was  too  lata  there- 
after to  obiect  to  the  gllowonce  of  an  ameod- 
BWBt  by  defeadant  pleading  the  set-oft 

Bxceptlons  from  Ooos  oounty.^^ 
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AjBBumpslt  by  Sartwell,  Helnold  &  Humph- 
rey against  Qlarence  E.  Mack  to  recover 
I15S.33  for  goodB  sold  and  delivered.  Fsets 
found  by  a  referee.  The  defendant  HUght 
to  recoup  damages  resulting  from  the  Inferi- 
or quality  of  goods  sold  to  him  by  the  plain- 
titrs  at  an  earlier  date.  The  damages  -were 
assessed,  at  1119.80.  Subject  to  the  plalntitTs' 
exception,  the  court  allowed  the  defendant 
to  amend  by  pleading  set-off,  and  ordered 
Judgment  for  the  plaintiffs  for  $85.63,  and 
be  excepted.    Bxceptloa  overruled. 

Jason  H.  Dudley,  for  plaintiffs.  Thomas 
F.  Johnson,  for  defendant 

PIKE,  J.  It  does  not  appear  that  the 
plaintiffs  objected  at  the  time  to  the  trial 
of  the  defendant's  cause  arising  out  of  the 
former  sale;  nor  Is  there  any  suggestion 
that  the  trial  was  not  fair,  or  that  the  plain- 
tiffs have  been  prejudiced  by  the  course 
pursued.  It  is  now  too  late  for  the  plaintiffs 
to  object.    Exception  overruled. 

PEA.SLEE,  J.,  did  not  lit.  The  others 
concurred. 


PAUL  V.  DOIiB  at  al. 
(Supreme  Court  of  New  Hampshire.    Sullivan. 

March  15,  1901.) 

WILLS— CONSTRUCTION— ISSXiBS    PRESENTBI>- 

INTERBST  DRVISBD-UFB  E8TATB. 

1.  Where  testator  devised  his  real  and  per- 
sonal property  to  his  wife,  the  extent  of  her  in- 
terest in  the  realty  cannot  be  determined  in  a 
suit  by  his  administrator  for  a  construction  of 
the  will. 

2.  Testator  devised  all  his  real  and  personal 
property  to  his  wife  during  her  natural  life,  and 
provided  that  after  her  decease  "what  might  be 
left"  should  go  to  certain  beneficiaries.  Beld, 
that  in  the  absence  of  evidence  as  to  the  nature 
and  extent  of  testator's  property,  and  of  the 
relation  of  the  legatees  to  the  testator,  the  will 
cannot  be  construed  as  giving  testator's  wife 
more  than  a  life  estate. 

Bill  by  George  W.  Paul,  as  administrator 
of  the  estate  of  Charles  H.  Dole,  deceased, 
against  Amanda  U  Dole  and  others,  tot  a 
construction  of  testator's  will. 

Bill  in  equity  for  a  construction  of  the  toi- 
lowing  provision  In  the  will  of  Charles  H. 
Dole  in  respect  to  the  rights  ot  Amanda  L. 
Dole:  "I  give  and  bequeath  to  my  wife, 
Amanda  L.  Dole,  all  the  real  estate  and  per- 
sonal property  that  I  possess,  and  all  money, 
during  her  natural  life.  After  her  decease,  I 
will  what  may  be  left  to  Clara  A.  Dole  dur- 
ing her  natural  life.  After  her  decease,  I 
will  and  bequeath  Mrs.  Olen  D.  Cram  one 
tboosand  dollars,  and  to  Susan  M.  Hall  one 
thousand  dollars.  If,  after  the  above,  there 
should  anything  remain,  I  bequeath  to  the 
following  persons:  Mrs.  Mary  E.  Dresser, 
Charles  F.  Webster,— to  be  equally  divided." 

Hosea  W.  Parker,  tor  plaintiff.  Amanda 
Ik  Dole,  pro  M. 


CHASE,  J.  The  extent  of  Amanda's  in- 
terest In  the  real  estate  l^t  by  the  testator, 
if  any,  does  not  concern  the  plalntlfl,  and  so 
cannot  be  determined  in  this  solt.  Bails  v. 
Aldrich  (N.  H.)  47  Atl.  95. 

The  terms  of  the  will  are  the  only  evldoice 
submitted  upon  the  question  of  the  testator's 
intention  in  respect  to  Amanda's  interest  in 
the  personal  property.  They  correctly  de- 
scribe a  life  estate.  The  only  fact  that  can 
raise  a  doubt  that  this  was  the  estate  intend- 
ed is  the  use  of  the  words  "what  may  be  left" 
to  describe  the  remainder  bequeathed  after 
the  decease  <^  Amanda.  There  may  be  an 
implication  in  these  words  that  the  life  ten- 
ant was  to  have  the  right  to  use  some  of  the 
principal  of  the  property  as  well  as  the  in- 
come; but,  in  the  absence  of  evidence  as  to 
the  nature  and  extent  of  the  property,  tbe  re- 
lationship of  the  legatees  to  the  testator,  and 
other  circumstances  tending  to  show  the 
standpoint  in  which  the  words  were  naed 
(Stratton  v.  Stratton,  68  N.  H.  582,  5S6.  44 
AtL  699),  it  cannot  be  found  that  the  intent 
was  to  give  Amanda  anything  more  than  a 
life  estate.    Case  discharged.    All  concurred. 


LEWIS  V.  DUDLBT  et  aL 

(Supreme  Court  of  New  Hampshire.  Sullivan. 
March  15,  1901.) 

HUSBAND  AND  WIFB— MORTQAOB  OF  TRUST 
PROPERTY  —  FRAUDULENT  CONVBTANCES  - 
BONA  FIDE  PURCUABBRB— FINDINQS-QUES- 
TTONS  OF  FACT. 

1.  Though  a  conveyance  from  a  husband  to 
his  wife  is  fraudulent  as  to  creditors,  it  can- 
not be  impeached  as  against  one  who  in  good 
faith  and  for  value  purchases  the  property  from 
her. 

2.  A  finding  that  a  mortgage  was  made  in  good 
faith  to  secure  a  contemporaneous  loan,  and 
without  any  fraudulent  Intent,  shows  that  tbe 
mortgagee  was  a  bona  fide  purchaser  for  value. 

S.  Whether  circumstances  attending  a  convey- 
ance should  have  put  the  grantee  on  inquiry, 
and  charged  him  mth  notice  of  tlie  fraudulent 
title  of  his  grantor,  are  questions  of  fact. 

4.  A  wife,  with  the  knowledge  and  approval 
of  her  husband,  to  secure  a  present  loan,  mort- 
gaged property  which  she  held  in  trust  for  him; 
the  mortgagee  knowing  the  circumstances  under 
which  the  trust  arose,  but,  so  far  as  appeared, 
not  knowing  of  any  intent  on  the  hosband'i 
part  to  defraud  his  creditors  thereby,  nor  of 
circumstances  from  which  it  could  be  inferred. 
Beld,  that  the  mortgagee  was  an  innocent  pur- 
chaser for  value,  and  took  a  good  title  under 
his  mortgage,  though  her  title  may  have  Iwen 
fraudulent. 

BUI  by  George  E.  Lewis  against  George  F. 
Dudley  and  others.  Decree  for  defendant 
Franklin  P.  BowdL 

Bill  in  equity  by  the  trustee  of  tbe  estate 
of  George  F.  Dudley,  adjudged  a  bankrupt 
November  6,  1899,  against  Dudley,  his  wlfe^ 
Nellie  M.,  Franklin  P.  Rowell,  and  tbe  First 
National  Bank  of  Newiwrt,  to  aet  aside  a 
mortgage  for  fraud.  Facta  found  by  the 
court.  March  27,  1895,  George  F.,  being  the 
owner  of  real  and  personal  property  worth 
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$3,000,  and  being  indebted  to  the  amount  of 
$500,  a  portion  of  wliich  is  still  unpaid,  pur- 
chased a  business  block  in  Newport,  giving 
therefor  $6,500,  a  part  of  which  he  borrowed 
and  still  owes.  By  his  direction  the  block 
was  conveyed  to  his  wife  to  hold  in  trust 
for  him.  Soon  after  the  purchase  be  ex- 
pended $2,500  in  making  additions  to  the 
block.  He  hired  and  still  owes  this  money. 
Between  1886  and  1899  George  F.  and  Nellie 
M.  borrowed  money  for  and  signed  notes 
with  their  son  Oewge  P.,  who  was  In  busi- 
ness and  became  insolvent  in  January,  1899. 
The  defendant  bank  held  notes  to  the  amount 
of  $3,000  signed  by  George  P.,  Nellie  M.,  and 
a  third  person,  who  was  flnancially  good. 
George  F.  did  not  sigrn  them.  A  director  of 
the  bank  also  held  a  similar  note  for  $2,000. 
On  account  of  pressure  by  the  third  signer  of 
these  notes  to  be  relieved  from  liaollity,  and 
of  a  desire  to  assist  George  P.  in  settling 
with  his  creditors,  Nellie  M.,  with  the  co-op- 
eration and  approval  of  her  husband,  bor- 
rowed $4,300  of  the  defendant  Rowell  on  Jan- 
nary  31,  1899,  upon  her  note  secured  by  a 
mortgage  of  the  block.  George  F.  did  not 
sign  the  note  or  mortgage,  but  was  present 
when  they  were  executed  and  ddlvered. 
Bowell  would  not  have  made  the  loan  with- 
out the  consent  of  George  F.,  who  la  estop- 
ped from  claiming  adversely  to  the  mortgage. 
Upon  the'  delivery  of  the  note  and  mortgage, 
Kowell  gave  Nellie  M.  a  check  on  the  bank, 
payable  to  her  order.  No  restriction  was 
placed  on  her  right  to  use  the  check.  She 
Immediately  deposited  It  with  a  third  per- 
son for  safe-keeping  until  her  son  should 
make  a  settlement  with  his  creditors.  When 
this  was  done  she  used  the  check,  June  12, 
1899,  In  paying  the  bank's  notes  and  settling 
-with  her  son's  creditors.  Rowell  was  a  di- 
rector of  the  bank,  and  knew  that  it  hdd  the 
notes,  and  that  the  Dudleys  intended  to  use 
the  money  borrowed  of  him  In  paying  them, 
but  there  was  no  agreement  that  it  should  be 
BO  used.  He  was  not  acting  for  the  bank, 
nor  was  there  any  intent  on  the  part  of  him, 
the  bank,  George  F.,  or  Nellie  M.  to  defraud 
the  creditors  of  George  F.,  or  to  prevent,  de- 
feat, or  obstruct  the  (deration  of  the  United 
States  bankruptcy  act  in  respect  to  the  es- 
tate of  George  F.  or  Nellie  M.,  but  the  trans- 
•ctioB  was  entered  into  in  good  faith  for  the 
purpose  before  stated.  At  the  time  of  mak- 
ing the  loan,  Rowdl  was  chargeable  with 
notice  of  the  circumstances  by  which  a  trust 
In  the  block  resulted  in  favor  of  the  husband. 

Frank  O.  Chellis.  for  plaintiff.  Albert  S. 
Wait  and  Ira  Colby  &  Son,  for  defendants. 

WALLACE],  J.  The  plaintiff  seeks  to  set 
aside  the  mortgage  given  by  Nellie  M.  Dud- 
ley to  Rowell  on  the  ground  that  it  was  fraud- 
ulent as  to  the  creditors  of  her  husband, 
George  F.  Dudley.  The  plaintiff  claims  that 
the  purchase  of  the  mortgaged  property  by 


George  F.  in  the  name  of  his  wife,  npon  the 
understanding  that  It  should  be  held  In  trust 
for  him,  was  made  for  the  purpose  of  placing 
the  property  beyond  the  reach  of  his  credit- 
ors, or  that  the  transaction  constituted  a  se- 
cret trust,  and  In  either  case  was  fraudulent 
and  void  as  to  bis  creditors,  and  that 
Rowell  was  chargeable  with  notice  of  the  cir- 
cumstances constituting  the  fraud.  Conced- 
ing that  the  original  transaction  between 
George  F.  and  his  wife  was  fraudulent,  and 
that  her  title  was  void  as  to  his  creditors,  yet 
she  acquired  a  title  which  she  could  trans- 
mit to  an  innocent  purchaser.  Her  title  was 
not  void.  It  was  merely  voidable.  Although 
it  was  liable  to  be  impeached  by  the  creditors 
of  her  husband,  yet  that  right  cannot  be  ex- 
ercised against  one  who,  without  notice  of 
the  fraud,  in  good  faith  and  tor  a  valuable 
consideration  purchased  the  property  from 
the  fraudulent  vendee.  Comey  v.  Pickering, 
63  N.  H.  126;  Bank  t.  Mead,  63  N.  H.  435. 

The  validity  of  the  plaintiff's  title  there- 
fore depends  upon  whether  Rowell  was  an 
innocent  purchaso'.  The  finding  that  the 
mortgage  was  made  in  good  faith  to  secure 
a  contemporaneous  loan,  and  without  any 
fraudulent  intent,  shows  that  he  was  a  Ixina 
fide  purchaser  for  value.  Whether  the  cir- 
cumstances attending  the  transaction  were 
such  as  should  have  put  Rowell  on  inquiry, 
and  charged  him  with  notice  of  the  fraudu- 
lent title  of  his  grantor,  are  questions  of  fact. 
Janvrln  v.  Janvrln,  60  N.  H.  169,  172,  173; 
Preston  v.  Cutter,  64  N.  H.  461,  468,  469.  13 
Aa  874;  McNally  v.  Bailey,  65  N.  H.  206, 
18  Atl.  745;  Martin  t.  Livingston,  68  N.  H. 
562,  563,  39  Atl.  432.  The  finding  of  fact  that 
the  transaction  was  entered  into  in  good 
faith,  with  no  intent  to  defraud  creditors,  is 
a  finding  that  Rowell  had  neither  actual  nor 
constructive  notice  of  any  defect  in  his 
grantor's  title.  As  this  finding  was  made 
upon  competent  and  sufScient  evidence,  it  Is 
conclusive  here. 

It  appears  that  Rowell  was  chargeable 
with  notice  of  the  circumstances  by  which 
a  trust  in  the  property  resulted  in  favor  of 
the  husband;  but  it  does  not  appear  that 
Rowell  knew  of  any  intent  on  the  part  of 
George  F.  to  defraud  his  creditors  by  means 
of  this  transaction,  nor  was  it  shown  that 
Rowell  knew  of  George  F.'s  indebtedness, 
either  at  the  time  of  the  purchase  of  the 
property,  or  when  the  mortgage  was  given. 
In  the  absence  of  knowledge  on  Rowdl's 
part  <tf  any  intent  by  George  F.  to  defraud 
his  creditors,  or  of  any  circumstances  from 
which  such  Intent  could  be  hiferred.  Rowell 
is  not  chargeable  with  notice  of  any  fraud. 
He  is  an  innocent  purchaser  for  value,  and 
took  a  good  title  under  his  mortgage,  al- 
though bis  grantor's  title  may  have  been 
fraudulent. 

The  mortgaged  propwty  was  owned  by 
George  F.  Although  the  title  was  in  his  wife, 
yet  she  held  it  in  trust  tot  him.    The  mort- 
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cage  was  clven  by  her  irtth  the  tctunrledge 
and  approval  of  tbe  busband,  b»  that  he  tnu 
estopped  .from  claiming  adremly  to  it.  Row- 
dl  imdeiaitood  this,  and  would  not  hare  made 
the  loan  without  Geoi^e  F.'s  assent  It  the 
tnmsaotiou  Is  regarded  in  legal  eBieat  the 
same  aa  thengh  the  loan  had  been  made  to 
OeoTge  F.,  and  he  had  directly  given  tte 
mortgage,  still  it  muat  be  upheld.  No  reasan 
l8  snggcsted  or  appears  why  Rowel  1  coold  not 
obtain  a  valid  mortgage  of  this  property 
from  Ocoige  F.  to  secure  a  pRsentt  loan  made 
In  good  faith,  and  with  no  knowledge  on 
Bowl's  part  that  there  wer«  any  ccedltora. 
Decree  for  tbe  defendant  RorwtAL 


GHA8B.  Jm  did  net  ait. 
cntred. 


TlM  aOtan  con- 


JAOKSON  V.  HIGOIKS. 

(Sivreme   Gout    of   Mew   Hampshire.     Oooa. 
Mardi  16,  1901.) 

statu™  op  PRAUna-CONTKACT  OF  BMPIAT- 
HBNT— QUKSnONS  OF  LAW— BVIDBNCB. 

1.  An  exertion  to  a  refusal  to  grant  a  non- 
salt  for  tbe  insufficiency  of  evidence  raises  no 
question  of  law. 

2.  An  oral  contract  suployine  plsrlntiff  to  sell 
Ae  defendant's  farm  Is  not  void,  as  within  the 
statute  of  frauds;  it  being  a  contract  of  serv- 
ice, which  may  be  performed  within  a  year. 

3.  In  an  action  to  recover  on  a  contract  to 
procore  a  porchaaet  for  defendant's  farm,  a  let- 
ter by  defendant  to  plaintiff  ofleriae  to  pay  him 
if  he  secured  a  purchaser  was  prtqierly  admit- 
ted in  evidence. 

Exceptions  from  Coos  county. 

Action  by  Andrew  Jackson  against  A  A. 
HIgglns.  In  January,  1800,  the  plaintiff  was 
employed  by  the  defendant  to  sell  his  farm. 
The  contract  was  not  in  writing.  Tbe  de- 
fendant moved  for  a  nonsuit  (1)  on  the 
ground  of  Insufficient  evidence;  and  (2)  be- 
canse  of  the  statute  of  frauds.  His  motion 
waa  overruled,  and  he  excepted.  The  de- 
fendant wrote  a  letter  to  the  plaintiff  In 
January,  1900,  in  which  he  offered  to  pay  the 
plaintiff  if  he  would  find  a  purchaser  for 
his  farm  before  it  was  time  to  begin  sprii^ 
work.  This  letter  was  admitted  in  evidence, 
and  the  defendant  excepted.  ESxceptiona 
overruled. 

ObamberiiB  ft  Rich,  for  plalatUt.  Albert 
S.  Twltehell,  for  defendant 

YODNO,  3.  Tbe  first  exception  raises  no 
question  of  law.  Whether  these  la  any  evi- 
dence  Is  a  question  of  law,  but  whether  it 
is  sufficient  Is  a  qoestloa  of  fact 

Tbe  statute  of  frauds  does  acA  apply  to 
eontracts  of  hiring  wUdi  may  be  partaemai 
within  one  year. 

Tfte  letter  was  dearly  adrnlaaible;  t^xep- 
tions  overruled. 

PARSOMSk  J.,  dM  not  itt  Tbe  otben  oon- 
enrncds 


COLST   T.    DBAN    et    al. 

(Supreme  Oourt  of  New  Hampshire.    Sullhraa. 
March  15.  1901.) 

WILLS- CONSTRUCTION— CONDmOHS—tJSKPUI. 
TRADB  —  BOOKKBEPERS  —  TTPSWRITERS  — 
TBACHBRS— MINORS— TDIB  OP  OOMPLIANCB. 

1.  Where  the  beneficiaries  of  a  will,  both 
male  and  female,  one  of  whom  was  a  adiool- 
teacher  at  tbe  time  of  '"<^Vi''y  the  will,  were  to 
take  only  on  condition  that  they  had  same  use' 
fnl  trade,  thb  shares  of  these  failing  to  go  to 
those  complyiDg  with  tbe  condition,  the  tent 
"trade"  was  ased  in  the  broad  sense  of  special 
occupation  or  profession,  rather  than  of  me- 
chanical employment;  and  beneficiaries  who 
were  bookkeepers,  typewriters,  and  school-teaeb- 
CES  complied  with  the  condition. 

2.  Where  a  will  provided  that  the  benefici- 
aries, some  of  whom  were  minors,  should  take 
only  on  condition  that  they  bad  some  luefnl 
trade,  the  shares  of  those  failing  to  go  to  those 
complying  with  the  condition,  but  fizins  no  time 
for  performance  of  the  condition,  the  trade 
could  be  acquired  within  a  reasonable  time 
after  coining  of  age.  to  be  determined  by  toe 
elwamatanoeB  of  eacn  partienlar  case. 

Bill  In  equity  by  Ira  Colby,  as  the  executor 
of  Lucy  D.  Jones,  against  Horace  Dean  and 
others,  for  the  construction  of  the  residuary 
clause  In  her  will.  Facts  agreed.  The 
dause  In  question  reads  as  follows:  "All  the 
rest  residue,  and  remainder  of  my  estate 
which  I  am  possessed  of  at  the  time  of  my 
decease,  whether  real,  personal,  or  .mixed,  of 
whatever  name,  and  wherever  situated,  1 
give,  bequeath,  and  devise  to  such  nephews 
and  nieces  as  I  may  have  at  the  time  of  my 
decease.  In  equal  shares;  they  to  share  and 
share  alike,  upon  condition,  however,  to  each 
case,  that  they  shall  have  some  useful  trade, 
and.  In  case  any  shall  fall  to  do  that,  tben 
such  one  or  ones  so  falling  shall  receive  no 
part  of  my  estate,  but  the  same  shall  be 
equally  dhided  among  those  complying  -with 
the  above-mentioned  condition;  to  have  and 
to  hold  the  same  to  them  and  their  heiis  and 
assigns,  torever."  The  testatrix's  nephews 
and  nieces  at  her  decease  were  Frances  B. 
Fisher,  Edna  Dean,  Horace  Dean,  John  Cot- 
ton Dean,  Cora  Dean,  Blanca  Dean,  and 
Thad  P.  Dean;  all  of  whom,  except  Frances, 
were  then  minors.  Tbe  last  four  named  are 
still  minors;  the  others  are  of  full  age. 
Frances  followed  the  occupation  of  a  school- 
teacher for  a  considerable  time  before  and 
after  the  making  of  the  win.  She  lived  near 
the  testotrtx,  and  was  on  Intimate  terms 
with  her.  The  facts  in  regard  to  her  occupa- 
tion were  well  known  to  the  testatrix,  who 
understood  school-teaching  to  be  a  trade, 
and  regarded  Frances  as  having  fulfilled  the 
condition  of  the  will.  Edna  has  graduated 
from  a  business  school  or  college  as  a  tyi>e- 
wrlter,  and  holds  a  certificate  that  she  1» 
qnaMfled  tor  that  trnslnesa.  Horace  has 
graduated  from  a  business  college  as  a  book- 
keeper, and  is  engaged  In  that  employment 
The  others  are  with  their  parents,  living  as 
usual  with  children.  The  executor  prays  In- 
Btructions  as  to  the  validity  of  Mid  beqaesto; 
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as  to  the  meaning  of  the  tenn  "ttade"  as 
us«d  by  the  testatrix;  as  to  tbe  titne  witliln 
whicli  the  condition  is  to  ba  folfiUed,  or  the 
right  to  a  share  of  the  estate  forfeited;  as 
to  who  is  to  determine,  and  in  what  manner, 
whether  it  Is  fulfilled  or  not;  as  to  whether 
it  has  been  fulfilled  on  the  part  of  Trances, 
£dna,  and  Horace,  so  as  to  entitle  them  each 
to  a  share  under  said  provision;  and  also 
how  the  estate  and  its  accumulations  are  to 
be  (llvided  under  said  provisions.  Case  dlS' 
charged. 

Ira  OoXby,  yro  le.  Houa  W.  Parker,  tor 
defleadants; 

BLODOSTTT,  C.  X  It  mffldently  app<»rs 
Crom  Oie  agreed  facts  that  the  testatrix  un- 
derstood and  used  the  term  "trade"  in  the 
broad  sense  of  special  occupation  or  profes* 
alon,  rather  than  in  the  ordinary  sense  ot 
meclianlcal  employment,  and  we  are  there- 
fore of  opinion  that  lOvanees,  Udna,  and 
Uasace  havw  fulfilled  the  condition  of  the 
will,  so  as  now  to  entitle  eaeh  of  them  to  one- 
oerveatfa  part  of  the  present  residuum  of  the 
testadUX^B  estate,  provided  the  residuary 
ctKoae  of  the  will  can  be  BDBtained.  The 
only  dtOlcnity  now  arising  as  to  that  clause 
la  as  to  the  time  within  which  the  condition 
ia  to  be  petformed,  or  the  right  to  a  share 
of  the  estate  forfeited.  Hut  we  do  not  re- 
gard this  difficulty  as  insuperable.  When  no 
time  te  fixed  for  the  doing  of  an  act  or  the 
IMBrformance  of  a  condition,  it  is  to  t>e  done  or 
performed  within  a  reasonable  time;  and  by 
not  fixing  a  definite  time  for  the  acquirement 
at  «  trade  by  the  sev«al  donees,  we  think  it 
was  the  probable  hitent  of  the  testatrix  that 
snctcb  trade  should  be  aoinlred  by  them  with- 
in a  reasonable  time  after  becoming  of  age, 
wfttch  may  be  determined  by  tiie  coort,  In  a 
proper  proceeding  Instituted  for  that  purpose, 
by  the  circumstances  of  each  particular  ease. 
Oaae  discharged.    All  concumd. 


STATB  T.  LAGER  BEER  AND  WHISKY. 

(Supreme  Ooort  of  New  Hampahire.    CaisoU. 
March  15,  1901.) 

IMTOZICATINO  UtQCOBA-KISBPINO  TOR  TIN- 
liAWFUIi  SAU&-SEiaURB  OF  LAGER  B£1BR 
AND  WHISKT— COMPLAINT— StrPFICIENCT. 
Pub.  St.  c.  112,  §  30,  provides  that  "any 
■spirituons  liquor  Iiept  fbr  sale  in  violation  of 
law  ••  ♦  •  may  be  seized,"  etc.  By  sectioa 
83  of  chapter  2  all  opiritaous  or  Intoxicating 
liquor  shall  be  iBtended  by  the  words  "spir- 
ituous liquor,"  unless  otherwise  expressly  de- 
clared; and  there  is  so  such  declaration  as  to 
fenaentsd  intoxicating  liquor.  Held,  that  lager 
beer,  but  not  whisky,  was  subject  to  seienre 
on  a  complaint  for  uiuawfnlly  keeping  for  sale 
"one  hundred  gallons  of  lager  beer  and  other 
maU,  spirltooos  liquor." 

Libel  for  forfeiture  of  liquor  kept  for  sale 
1b  violation  of  law,  and  seized  upon  a  war- 
rant issued  upon  a  complaint,  the  material 
part  of  which  la  aa   follows:    "Hayes  L. 


Wtaltlng  •  •  •  did  niilawftdlT  kca»  Csr 
sale  a  large  quantity  of  lager  beer  and  otlier 
malt  spirltuouB  liquor,  to  wit,  one  hundred 
gallons  of  lager  beer  amd  ^Uier  malt,  spirit- 
uous liquor."  Upon  tUs  ooBpiaint  a  war- 
rant was  Issoed,  both  lagar  beer  and  whiaky 
were  seized,  and  the  Ubel  was  aabseqnenUy 
filed. 

Joslah  H.  Hobbs,  for  the  State.  Arthnr 
L.  Foote,  tor  claimant 

BLODOBTT,  C.  J.  So  far  as  appears,  the 
libel  may  be  maintained  against  the  lager 
beer.  The  complaint  upon  which  It  was 
seised  sets  forth  with  sufficient  legal  certain- 
ty the  kind  and  quantity  of  the  liquor  (State 
V.  Jenkins,  64  N.  H.  375,  tO  Atl.  «e9),  alleges 
that  It  was  unlawfiilly  kept  for  sale,  and 
charges  that  It  was  spirituous.  By  stBtnte, 
"any  spirituous  Uqnor  kept  for  sale  In  viola- 
tion of  law  •  •  •  may  be  seised,*  ate., 
(Pub.  St  c.  112,  i  80),  and  "by  the  wor«s 
•  •  •  'spirituous  liquor*  •  •  •  ahaU 
be  Intended  all  spirituous  or  intoxicating'  liq- 
uor, •  •  •  unless  otherwise  expressly  de- 
clared" (Id.  c.  2,  i  33).  There  being  no  sneh 
declaration  as  to  fermented  intoxicating  Hq- 
uor,  lager  beer,  if  Intoxicating,  is  consequent- 
ly subject  to  seizure  and  forfeiture  (State 
V.  Lager  Beer,  68  N.  H.  877,  89  Atl.  256); 
and  whether  it  is  intoxicating  may  be  shown 
by  evidence  (Walker  v.  Prescott  44  N.  H. 
Bll,  512).  As  to  the  whisky,  a  dltDirent  case 
is  presented,  and  the  libel  cannot  be  main- 
tained. Being  produced  by  distillation,  and 
Hot  by  fermentation,  the  whisky  was  not 
subject  to  lawful  seizure  upon  the  complaint 
which,  it  must  be  borne  in  mind,  was  for 
unlawfully  keeping  for  sale  'nager  bter  and 
other  malt  spirituous  Uquoi"  only.  Caaedla- 
charged.    All  concurred. 


LEIGHTON  V.  WILSON. 

(Supreme  Court  of  New  Hampshir«k    Oooa. 
March  15,  1901.) 

CONTRACTS  FOR  SUPPORT— CONSTRCCTION. 

Where  defendant  in  consideration  of  a 
bank  book  representing  a  certain  amount  and 
other  considerations  from  a  certain  persoa. 
agreed  to  snpport  her  during  her  life,  and  give 
her  decent  burial,  the  price  per  we^  to  be 
$1.60,  defendant  was  only  bound  to  support 
such  person  at  the  rate  of  SI. 50  per  week  until 
the  property  turned  over  should  be  exhausted. 

Bill  in  equity  by  Robert  I.  Leighton,  against 
Sylvester  Wilson,  the  guardian  of  Octavia 
H.  Heath,  to  compel  the  defendant  to  car- 
ry out  the  undertakings  expressed  in  the 
following  Instrument:  "Gorham,  N.  H.,  June 
2i,  1892.  In  consideration  of  bank  book  No. 
1,262,  in  Gorham  fy-Cent  Savings  Bank,  repre- 
senting 1575.94,  and  also  other  considera- 
tions to  me  made  by  Octavia  H.  Heath,  I 
agree  to  maintain  and  support  said  Heath, 
at  my  house,  during  her  life,  furnishing  caw 
and  medical  aid,  as  well  as  clothing,  etc,  and 
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at  her  death  will  see  that  she  U  given  re- 
apectable  burlaL  This  agn^eement  to  date 
from  September,  1891,  the  time  said  Heath 
eune  to  my  honae,  the  price  per  week  to  be 
41iS0.  Sylvester  Wilson.  [L.  S.]"  Facts 
.totaxiA  by  a  referee.  Qctavla  Is  now,  and  was 
.at  the  time  the  above  instrument  was  ese- 
cated,  a  woman  considerably  below  the  aver- 
.age  in  Intelligence,  but  she  was  not  at  that 
.time  under  guardianship.  In  September, 
1891,  she  went  to  live  with  the  defendant, 
'Whose  wife  is  her  sister.  Shortly  before  the 
-execution  of  the  Instrument  the  defendant 
.Aotlfled  her  that  unless  she  could  pay  him 
-board  he  could  not  keep  her  any  longer,  to 
'Which  she  made  no  answer.  As  she  contin- 
ued to  remain  at  his  bouse  without  paying 
«ny  board,  the  defendant  brought  the  matter 
to  the  attention  of  R.  I.  Ingalls,  then  one  of 
Che  selectmen  of  Gorham,  in  which  town  the 
dateodant  and  Octavla  resided,  and  as  a  re- 
■nlt  the  Instrument  was  drawn  up  and  exe- 
•cuted  at  Ingalls'  office,  Octavla  not  being 
.present  The  defendant  had  no  talk  with 
Octavla  about  the  instrument  at  any  time, 
nor  did  it  appear  that  its  provisions  were  ever 
eommunlcated  to  her  by  Ingalls.  While  it  Is 
-more  probable  than  otherwise  that  Octavla 
.knew  that  some  arrangement  was  to  be  made 
whereby  she  was  to  be  enabled  to  remain  at 
the  defendant's  house,  the  evidence  is  not 
-sufficient  to  warrant  a  finding  that  she  ever 
•knew  and  comprehended  the  precise  nature 
and  terms  of  the  instrument  It  did  not  ap- 
pear that  Ingalls  had  received  any  authority 
from  her  to  make  any  contract  with  the  de- 
fendant, and  although,  in  negotiating  the  ar- 
xangement  he  doubtless  had  In  view  the  In- 
terests of  the  town  in  the  not  Improbable 
event  of  her  becoming  a  pauper,  there  was 
no  evidence  that  either  he  or  the  defendant 
understood  that  the  town  was  a  party  to  the 
arrangement  It  was  nnderstood  between 
Ingalls  and  the  defendant  that  the  "other 
-eoDBlderatlons"  mentioned  in  the  Instrument 
comprised  a  note  and  account  against  the 
plaintiff,  a  sewing  machine,  some  tables, 
diairs,  and  crockery,  and  some  miscellaneous 
articles  of  household  furniture.  None  of  this 
propei-ty  has  ever  been  turned  over  to  the 
defendant  nor  has  he  ever  had  the  use  of  It 
Part  of  it  has  been  worn  out  by  Octavla,  and 
-some  of  It  has  been  sold  by  her.  The  de- 
fendant asked  her  to  permit  blm  to  use  some 
of  the  miscellaneous  articles,  but  without 
success.  He  has  not  otherwise  asked  for  any 
of  the  property.  The  main  point  of  conten- 
tion between  the  parties  is  as  to  the  Interpre- 
tation of  the  writing  of  June  24th,  the  plain- 
tiff claiming  that  it  binds  the  defendant  to 
support  Octavla  during  her  life,  without  ref- 
erence to  the  amount  of  property  turned  over 
-to  him,  while  the  defendant  claims  that,  In 
any  event  It  only  binds  him  to  support  her 
'ontll  the  property  turned  over  to  him,  reck- 
oning the  price  <rf  Octavla's  board  at  $1.50 
.per  week,  is  exhausted.  If  the  defendant's 
construction  is  the  correct  one.  It  la  found 


that  his  obligation  under  Die  instmment  baa 
already  ceased.    BUI  dismissed. 

Daley  &  Goss,  for  plalntUC.  Jesse  F.  lAb- 
by,  for  defendant 

BLODGETT,  0.  J.  If  the  Instrnment 
sought  to  be  enforced  can  be  regarded  as 
binding  upon  the  defendant  under  the  circum- 
stances detailed  In  the  case,  we  think  the  tme 
and  reasonable  Interpretation  of  It  Is  that  it 
only  bound  him  to  support  Octavla  at  the 
rate  of  $1.60  per  week  until  the  property 
turned  over  to  him  should  be  exhausted;  and, 
as  It  Is  found  by  the  referee  that  the  prop- 
erty has  already  been  so  exhausted,  the  de- 
fendajit's  obligation  under  the  Instmment  U 
any,  must  be  deemed  to  have  been  fully  per- 
formed.   BUI  dismissed.    All  concurred. 


HARRINGTON  v.  BliANCHARD. 
(Supreme  C!oart  of  New  Hampshire.    Oraftoa. 
.  March  IS,  1901.) 

TROVER— ATTACHMENT— SALE— NOnCB     TO 
CRGDITORS— CHAMQE  OF  POSSBBSION. 

M.,  engaged  in  business,  sold  hi*  stock  in 
trade  to  defeadant  for  an  adequate  oonsidera- 
tioa.  The  store  was  closed  long  enough  to  take 
an  inventory  of  the  stock.  Defendant  employ- 
ed M.  to  sell  the  stock  on  commission,  ^lera 
was  no  manual  delivery  of  the  stock,  bat  the 
key  wag  deUvered  to  defendant  After  the  sale 
M.  continued  to  occupy  the  store  and  seU  the 
goods  as  before,  and  Uie  signs  over  the  door, 
with  M.'s  name  and  business  on  them,  were 
allowed  to  remain.  A  notice  of  the  snle  was 
published  in  a  paper  published  and  circnlatpd 
In  the  vicinity  three  weeks  successively  Im- 
mediately after  the  sale.  Plaintiff  attached 
the  goods  as  the  property  of  M.  Held,  in  an 
action  of  trover  on  a  sneriS's  receipt  that  there 
was  no  such  change  of  possession  as  wonld 
amount  to  notice  to  creditors,  and  hence  the 
sale  was  fraudulent  as  to  creditors,  and  plain- 
tiff was  entitled  to  Judgment 

Trover  by  Earl  P.  Harrington  agahist 
Samuel  Blanchard.    Judgment  for  plaintiff. 

Trover  for  goods  described  In  a  sherilTs 
receipt  Facts  found  by  a  referee.  March 
19,  1898,  the  plaintiff  attached  the  goods  as 
the  property  of  one  Moulton,  and  on  May 
11th  Judgment  was  rendered  In  favor  of  the 
attaching  creditor.  The  defendant  pleaded 
title  in  himself.  Prior  to  February  28,  1898, 
Moulton  was  engaged  In  trade  and  In  cob- 
bling in  a  store  In  Ashland.  On  that  date,  in 
good  faith  and  for  an  adequate  consideration, 
he  sold  hlB  stock  in  trade  to  the  defendant 
The  store  was  closed  long  enough  to  take  an 
Inventory  of  the  stock.  Moulton  was  em- 
ployed to  seU  the  stock  for  the  defendant 
upon  commission.  There  was  no  manual  de- 
livery of  the  stock,  but  the  key  to  the  store 
was  delivered  to  the  defendant  After  the 
sale  Moulton  continued  to  occupy  the  store 
and  sell  the  goods  as  before.  The  signs  ov« 
the  door,  with  Moulton's  name  and  business 
printed  upon  them,  were  aUowed  to  remain. 
A  notice  of  the  sale  was  published  In  a  paper 
Circulated   in   Ashland  and   vicinity   three 
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weeks,  soccesslyely,  couunenclns  wltb  the 
last  of  Febmarjr,  1888. 

Burleigh  &  Adams  and  James  L.  WUsoo, 
for  plaintiff.  Frank  M.  Beckford  and  AlTln 
F.  Wentworth,  for  defendant. 

PIKB,  J.  To  render  the  sale  valid  as 
against  Moulton's  creditors,  there  should 
have  been  "an  open,  visible  change  of  pos- 
session" of  the  goods.  Lang  v.  Stockwell, 
56  N.  H.  661.  565;  Plalsted  v.  Holmes,  68  N. 
H.  293,  294;  Parker  v.  MarveU,  60  N.  H.  30; 
Sanborn  v.  Putnam.  61  N.  H.  506,  507.  No 
such  change  resulted  from  the  delivery  of  the 
key  to  the  defendant,  or  the  taking  of  the 
Inventory.  Smith  v.  Moore,  11  N.  H.  66,  66. 
Save  that  he  was  acting  in  the  capacity  of 
agent,  Monlton  exercised  precisely  the  same 
control  over  the  goods  after  the  sale  as  be- 
fore. In  fact,  It  appears  that  It  was  arran- 
ged between  the  defendant  and  himself  that 
the  goods  should  be  left  In  his  actual  pos- 
session, to  sell  upon  commission.  The  signs 
upon  the  place  of  business  indicated  that  the 
character  of  the  possession  was  not  changed. 
There  ts  no  statute  which  makes  the  publi- 
cation of  a  notice  of  the  sale  In  a  newspaper 
equivalent  to  a  change  of  possession.  Such 
a  publication  resembles  an  unauthorized  rec- 
ord of  a  bill  of  sale  in  the  town  records, 
which  has  been  held  to  be  ineffective.  Ja- 
nelle  v.  Denoncour,  68  N.  H.  1,  44  Atl.  68. 
At  most,  it  would  only  give  notice  of  an  al- 
leged sale.  It  would  afford  no  explanation 
of  Moulton's  continued  possession.  It  cer^ 
talnly  could  be  no  more  effective  In  that  dl- 
rection  than  would  be  knowledge  by  the  at- 
taching crMltor  that  the  plaintiff  claimed  to 
own  the  goods  by  purchase  from  Moulton. 
Sanborn  v.  Putnam,  61  N.  H.  606.  Moul- 
ton's retention  of  possession  without  satis- 
factory explanation  was,  as  against  attach- 
ing creditors,  conclusive  evidence  of  fraud. 
The  plaintiff  Is  entitled  to  Judgment  Case 
discharged. 

BI/ODOETT,  O.  J.,  did  not  alt  The  oth- 
ers concurred. 


OHRISTENSEN  v.  LAMBERT. 
(Shipreme  Ccart  of  New  Jersey.    July  6,  1001.) 

NEW    TRIAL-RULB   TO    SHOW    CAUSB-RBt- 
MARKS  OF  COUNSEL. 

1.  A  role  to  show  cause  would  be  futile  in  a 
case  in  which  it  U  evident  that,  oa  the  return 
of  the  rale,  a  second  verdict  would  not  be  set 
aside. 

2.  Improper  remarks  by  counsel  In  addressing 
a  jury  may  be  cause  for  setting  aside  a  verdict; 
but  where  it  appears  that  at  the  time  tbey  were 
made  the  counsel  was  rebuked  by  the  court, 
and  withdrew  the  same  ia  the  presence  of  the 
jury,  and  that  the  court,  in  its  charge,  oaution- 
ed  the  jury  with  respect  thereto,  they  are  not 
a  ground  for  reversal. 

8.  This  is  clearly  the  case  where,  from  the 
fairness  of  the  verdict,  It  is  evident  that  the 
remarks  were  harmless,  and  the  jury  not  prej- 
udiced thereby. 

(Syllabus  by  the  Court.) 
40A.-87 


Action  by  George  Chrlstensen  against 
John  Lambert  Verdict  for  plaintiff.  Rule 
to  show  cause  why  new  trial  should  not  be 
granted.    Denied. 

Argued  June  term,  1901,  before  VAN 
SYGKEL,  FORT,  and  6ARRETS0N,  JJ. 

P.  H.  Golhooley,  for  plaintiff.  Oraig  A. 
Marsh,  for  defendant 

FORT,  J.  This  U  an  appUcatlon  for  a 
rnle  to  show  cause  why  a  new  trial  should 
not  be  granted,  made  at  bar,  after  the  re- 
fusal to  grant  the  same  by  the  Justice  at 
circuit  This  Is  the  second  trial.  A  previ- 
ous verdict  for  a  much  larger  amount  was 
set  aside  by  this  court  Chrlstensen  v.  Lam- 
bert 47  Atl.  1132.  The  application  is  put 
upon  two  grounds: 

First  That  the  verdict  is  against  the 
weight  of  the  evidence.  The  evidence  In 
this  case  now  before  the  court  is  about  the 
same  as  that  before  this  court,  and  deter- 
mined In  the  case  above  referred  to;  the 
only  addition  being  the  testimony  claimed 
upon  the  previous  rule  to  be  newly-discover- 
ed evidence.  There  is  evidence  upon  which 
the  verdict  of  the  Jury  in  this  case  can  be 
sustained.  There  are,  It  is  true,  questions 
of  the  credibility  of  witnesses,  but  these 
were  peculiarly  within  the  province  of  the 
Jury.  A  rule  to  show  cause  would  be  futile 
In  a  case  where  it  Is  evident  that  on  the 
retnm  of  the  rnle  a  second  verdict  would 
not  be  set  aside.  Demarest  v.  Little,  47  N. 
J.  Law,  28,  33.  The  damages  awarded  In 
this  case  are  not  claimed  to  be  excessive  If 
tiie  plaintiff  was  entitled  to  recover. 

The  other  ground  urged  is  that  the  coun- 
sel of  the  plaintiff,  In  addressing  the  Jury, 
made  Improper  remarks  touching  the  finan- 
cial standing  of  the  defendant  The  court 
has  gone  carefully  over  the  observations  of 
counsel  objected  to,  as  they  appear  in  the 
stenographic  notes,  and  has  considered  the 
statement  of  defendant's  counsel  as  to  the 
other  remarks  aUeged  to  have  been  made, 
and  not  embraced  therein.  It  appears  that 
at  the  time  the  statements  were  made  the 
counsel  of  the  defendant  objected  thereto, 
and  the  court,  In  the  presence  of  the  Jury, 
cautioned  the  plalntlfTs  attorney  against  the 
same,  and  stated  they  were  entirely  improp- 
er. Thereupon  plalntlfTs  counsel  apologized 
for  having  made  them.  In  the  charge  the 
court  also  told  the  Jury  that  questions  of  the 
financial  standing  of  the  plaintiff  and  defend- 
ant were  not  to  be  considered  by  them  In 
reaching  their  verdict  In  that  condition  of 
the  record  no  cause  for  reversal  appears. 
RaUroad  Co.  v.  Annls,  166  111.  476,  46  N.  B. 
264;  Golder  v.  Land  (Neb.)  70  N.  W.  379; 
Weazel  v.  Johnson  (Mich.)  70  N.  W.  549; 
Railway  Co.  v.  Johnson  (Tex.  Sup.)  19  & 
W.  161;  Grace  v.  McArthur  (Wis.)  45  N.  W. 
618;  1  Thomp.  Trials,  {  962.  The  fairness 
of  the  verdict  also  indicates  that  such  ob- 
servations were  entirely  harmless  under  the 
caution  and  Instruction  of  the  court    Harm- 
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leu  error  ia  not  ground  for  reToreaL  WUt- 
aker  y.  MlUer,  63  N.  J.  Law,  687,  44  AtL 
843.  Johnston  v.  Railroad  Co.,  47  Att.  B87. 
The  reasonableness  of  the  verdict  also  r*- 
mores  any  argument  that  the  ebserratiens 
01  counsel  in  any  way  prejadiced  tiM  Jury. 
The  rule  Is  refused. 


WBOT  SHORE  R.  CX).  r.  BEIRCKBN  TDBK- 

PIKE  00. 

(Oonrt  of  Chancery  of  New  Jersey.    July  % 

1901.) 

TUENPIKBJS— CONTRACT— REPAIR  OF  BKIDOD. 
Where  a  railroad  company  contracts  -mtk 
a  tumpilce  company  to  coaatruct  and  meintaiia 
a  bridge  for  the  use  of  the  latter  over  the  m^ 
road  right  of  wa^,  and  there  is  nothing  to 
show  that  the  parties  contemplate  other  thaa  a 
bridge  for  ordinary  tumpilie  purposes,  and  such 
a  bridge  is  built,  the  expense  at  recoBstruob- 
ing  it  to  withstand  the  strain  oaused  by  aa 
electric  railway  afterwards  built  by  the  turn- 
pike company  must  be  borne  by  the  latter. 

Original  Injunction  by  the  West  Shore 
Ballroad  Company  against  the  Bergen  Turn- 
pike Company  to  restrain  the  opecation  of  ao 
electric  railroad  over  a  certain  bridge  with- 
out reconstructing  the  bridge.  Injunction 
granted. 

Albert  G.  Wall,  for  coiaplaJnant.  WilUam 
D.  Bdwards,  for  defendant. 

PITNET,  V.  C.  The  Bergen  TurnpHte 
Company  Is  the  owner  of  a  turnpike  roi»ing 
from  Hoboken  to  Hackensack.  In  tbe  tS- 
lage  of  New  Durham,  in  Berg;en  connrty,  it  Is 
crossed  by  the  tracks  of  the  eomptaiBaiyt,  the' 
West  Shore  Railroad  Company.  The  raH- 
road  tracks  are  laid  at  a  grade  about  20  feet 
below  the  lerel  of  the  turnpike,  and  the  turn- 
pike travel  Is  carried  over  ttie  railroad  by  a 
bridge  built  by  the  predecessor  of  the  oom- 
plalnant  company  in  pursuance  of  a  wfKten 
contract  entered  into  between  tbe  partleB  on 
March  18,  1881.  By  tiiat  contract  the  tnra- 
pike  company  agreed  to  convey  to  the  rail- 
road company  a  right  of  way  across  its  road, 
the  same  being  described  la  metes  and 
bounds,  for  the  consideration  ef  $1,500,  and 
a  covenant  on  the  part  of  tbe  railroad  com- 
pany to  erect  a  bridge  over  the  railroad  tm 
the  use  of  the  turnpike  company.  The  laa- 
gaage  Is  this:  "When  said  railway  is  com- 
pleted across  said  lands,  the  party  of  tbe 
second  part  agrees  to  erept  and  maintain  a 
substantial  permanent  Iron  bridge  over  said 
railway,  which  bridge  shall  be  of  tbe  ftill 
width  of  tbe  turnpike,  namely,  sixty  feet; 
and  that  it  wlU  not  durtag  the  construction 
of  tbe  same  interrupt  public  travel  over  the 
turnpike  of  the  party  of  tbe  first  part  for  a 
greater  length  of  time  than  twenty-foar 
hours.  The  said  bridge  to  have  on  each  side 
of  said  turnpike  a  raised  walk  for  foot  'pas- 
sengers, of  not  less  than  six  feet  in  width, 
and  separated  from  tbe  roadway  for  vehicles 
by  proper  curbs  or  guards.    The  said  bridge 


to  be  qIm^  boarded  at  eacb  end  apan  tbe 
outside  thereof,  to  a  vofflcient  helglit  to  en- 
tirely exclude  from  sight  locomotives    ap- 
jKoaching  said  bridge:    and  tbe  retaining 
walls  of  the  cut  on  both  sides  of  said  bridge 
to  be  surmounted  by  close  board  fences  for 
tbe  same  purpose.    And  the  said  bridge  and 
fences  shall  be  maintained  in  good  order  by 
tbe  party  of  the  second  part  perpetaally." 
Tbe  xallroad  was  constructed  to  an  excava- 
tion as  j^rovSded  for  in  the  agreement,  and 
aa  inon  bridge  for  tbe  turnpike  over  tbe 
railroad  was  erected  in  accordance  vrltb  the 
provislDas  above  recited,  and  In  a   manner 
and  with  a  strength  satisfactory  to  the  turn- 
pike company.    It  has  so  stood   and    been 
maUutained  ever   since.    Now   the  turnpike 
oompaay  proposes  to  Install  railroad   track: 
for  a  trolley  line  over  Its  bed  and  across  said 
boildge,  and  tbe  affidavit  of  the  engineer  o' 
tbe  complainant  is  to  the  effect   tliat   the 
bridge,  while  it  Is  suflSdently  strong  for  all 
ordinary  travel  by  vehicles  and   foot   pas- 
sengers. Is  Aot  strong  enough  to  sustain  the 
laoreased  weight  due  to  tracks  and  trolley 
ears.    The  object  of  the  bill  is  to  restrain 
tbe  tucnpike  company  from  using  the  bridge 
for  tbe  pmvose  of  its  trolley  road  until  the 
turofklke  company  shall  have  reconstructed 
it  with  sufficient  strength  to  maintahi  a  trol- 
ley,  or  Indemnify   the  complainant  against 
any  damage  that  may  result  from  overioad- 
iBg  the  bridge.    The  real  question  is,  which 
of  the  parties  shall  incur  the  expense  of  re- 
building  the  bridge.    There  is  nothing  to 
show  that  at  the  time  the  bridge  was  built 
it  was  In  the  contemplation  of  eltber  of  the 
partlafi  that  it  was  to  be  used  for  anything 
dse  than  tbe  then  ordinary  travel   over  a 
turnpike.    It  was  designed  and  adapted  for 
that  purpose,  and  was  accepted  by  the  turn- 
pike company  as  sufficiently  strong.    Undo- 
tbese  circumstances  it  seems  to  me  that  the 
burden  of  Increasing  ita  strength  is  cast  up- 
on the  turnpike  company.    A  learned  argu- 
ment was  addressed  to  me  to  sustain  the  in- 
disputHble  proposition  that  the  laying  of  a 
trolley  railroad  over  the  highway  was  no  ad- 
ditional burden  upon  the  land.    That  propo- 
sition, however,  has  no  application  to  the 
present  case.    There  Is  no  objection  on  tbe 
part  of  the  railroad  company  to  the  laying  of 
the  trolley  as  sneh.    The  objection  is  the 
casting  upcm  it  tbe  burden  of  rebuilding  and 
maintaining  a  bridge  of  a  more  expensive 
character  than  that  contemplated  by  the  par- 
ties, and  practically  agreed  upon  by  them  it 
the  time  of  making  the  contract.    I  think  the 
Injunction  should  go. 


AKTDEHSON  et  al.  v.  EGGERS  et  aL 

(Court  of  Errors  and  Appeals  of  New  Jersey 

June  17.  1901.) 

CONTRACT    TO    MAKB    WILL.— PBRFORIIANCB- 
FRAUD— RBIiIinr  IN  BQUITT. 

1.  If  the   whole   scope   of   an   arrangement 
inter  partes  is  fulfilled  by  the  mere  maUng  ol 
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a  will,  then  nothing  legally  binding  on  htm  who 
signs  the  teatamentair  wntiag  is  contemidRted, 
and  he  rnuaina  at  libertr  to  change  hia  mind, 
and  proTide  for  a  different  disposition  of  hta 
pTopertjr. 

2.  The  court  of  cbaneeiy  in  this  atate  poa- 
aeaaes  a  general  jnrlBdiction  in  ca»ea  of  fraud, 
as  -well  in  cases  where  the  remedy  at  law  is 
plain,  adequate,  and  complete,  as  in  other 
cases;  bnt,  vtitea  the  remedy  at  law  is  plain, 
adequate,  and  complete,  the  court  of  chancery 
is  reluctant  to  exercise  its  jurisdiction,  and  will 
not  do  so,  unless  the  administration  of  justice 
■will  thereby  evidently  be  facilitated. 

3.  The  complainants  were  induced  to  support 
the  testatrix  during  several  years  by  her  f  rand- 
ulent  pretense  that  she  was  destitute,  wheu  in 
fact  she  had  a  considerable  estate  in  bank. 
BeM.  that' the- eenplainauts  were  entitled  to  be 
reconqiensed  ent  of  the  estate  for  the  money 
and  property  so  furnished  to  her,  and  that,  in 
view  of  the  numerous  small  items  to  be  con- 
aidered  in  ascertaining  the  compensation  due, 
their  lilll  tn  equity  for  such  compeaaation 
should  lie  sostaiaed. 

Adania,.J.,  disaenting. 
(Syllabns  by  the  Court) 

Appeal  from  court  of  chaBoery. 

Bill  by  EfiBe  B.  Anderson  and  otfaen 
agalntrt  Aagmtna  F.  Eggera  and  others.  De- 
cree tor  complHlmiitB  (47  Atl.  727),  and  de- 
tendanta  appeal.    ReTeraed. 

WllUam  H.  Osbotne,  for  complainanta. 
Adialn  JUker,  for  dafendants.  , 

raSOOI,  J.  !Sbjt  eomplalnantB,  a  band  of 
ctaBrltaUe  yonng  wumen  styling  themadTet 
ttae  "Evtr  Beady  Circle  of  Eing'B  Dangb- 
tets,"  began  In  the  year  1892  to  aaaiat  Mia. 
Klnna  Stager,  an  old  German  woman,  living 
In  apparent  destitution,  and  continued  doing 
so  nntU  her  death,  in  Jannary,  1900.  In  the 
year  1887  something  (it  does  net  appear 
what)  Isd  tbem  to  avopect  that  pertiaps  she 
was  not  really  destitnte,  and  they  asked  her 
to  make  a  will  In  their  faror.  She  having 
consented,  the  hnaband  of  one  of  them,  a 
{•iwycr,  prepared  a  will  beqneathing  all  her 
property  to  the  eomplainants,  and  in  June, 
18B7,  •went  with  aeireml  of  them  to  the  house 
of  Mrs.. Stager,  then  about  76  years  of  age, 
and  -on  tnterrlew  tack  place,  which  he  de- 
scribes aa  follows:  "I  said  to  her,  'Mra. 
Stager,  ttese  young  ladles  have  told  me  that 
they  have  ashed  you  to  make  a  will  tn  their 
favor 'In  conrideration  of  all  that  they  have 
done  for  you,  and  all  that  they  are  doing  for 
you,  and  all  tliat'they  expect  to  do.'  I  said, 
I  want  to  noderstand  from  yon  whether 
tliat  Is  yonr  nnderBtanding.'  I  repeated  tliat 
twice  very  eleariy.  She  stated,  'Tliat  is  true.' 
She  saU,  'We  have  talked  at>out  this  among 
ourselves 'Several  times,  and  I  am  more  than 
wiUiog  to  do  this  thtaig  for  these  girls.'  She 
said,  'All  the  bapplneas  I  have  had  for  the 
last  few  years  tbey  have  furnished  me,  and 
I  am  very  glad  to  do  this  thing'  for  them.' 
I  then  produced  the  will,  and  read  it  to  her 
carefully  twice.  She  took  it  herself,  and 
read  it.  It  was  tlicn  executed  in  the  usual 
way.  I  kept  the  castody  of  the  will,  and 
gave  kcra  wiv"   Nst  very  long  afterwards 


the  will  itself  was,  at  her  leiineBt,  given  to 
her,  and  she  tece  it  up.  Then,  in  December, 
1S87,  she  executed  another  will,  revoking  all 
fwmer  wills,  and  bequeathing  her  property 
to  her  relatives  in  Germany,  and  appointing 
Augustus  F.  Bggeis  her  ezeoutor.  This  will 
bos  been  admitted  to  probate.  The  revoca- 
tion of  the  first  will  was  not  made  known  to 
the  complainants,  and  they  continued  until 
b»r  death  rendering  to  Mrs.  Stager  the 
same  charitable  assistance  as  before,  she 
still  holding  out  the  appearance  4>f  utter 
destitution.  During  the  eight  years  of  their 
ministration  they  estimate  that  tboy  spent 
for  her  aimut  |600,  gathered  partly  by  tiieir 
own  ocMitributlons,  partiy  by  those  of  their 
■equalntances,  and  partly  through  entertain- 
ments  managed  by  them.  At  Mrs.  Stager's 
death  It  was  found  that  In  the  year  IfiOS  she 
bad  in  a  savings  bank  about  $2,500,  to  wlilch 
Bhe  added  in  Septeml)er,  1892,  a  deposit  of 
92S6,  and  in  February,  180&,  one  of  ^ISOt 
and  she  had  drawn  from  the  account  only 
three  items  of  semiannnal  interest  accruing 
in  1807,  1888,  and  188&,  amounting  to  .$161.60; 
so  that  ttae  balance  at  ber  deatii  was  abont 
$3,800,  and,  when  all  charges  ase  paid,  her 
estate  will  exceed  |3)i000.  On  the  state  of 
facts  ttae  complainantB  filed  their  Ull  in  equi- 
ty against  the  executor  and  legatees  under 
the  last  will,  praying  that  "the  promise  and 
agreement  and  will  of  said  Minna  Stager  in 
favor  of  said  orators  be  decreed  to  be  a 
contract,  and  irrevocable;  and  that  ttae  same 
be  enforced,  and  the  rights  of  your  orators 
thereunder,  or  in  any  manner.  In  the  es- 
tate of  said  Minna  Stager,  be  enforced 
against  said  defendants  and  said  estate;  and 
that  said  defendants,  and  each  of  them,  do 
forthwith  account  to  your  orators  for  all 
property  and  estate  belonging  to  said  Minna 
Stager  coming  into  the  hands  of  any  and  all 
of  them;  and  that  it  may  be  clearly  ascer- 
tained what  amount,  by  reason  of  the  fore- 
going, is  due  your  orators,  and  that  your  or- 
ators may  l>e  paid  such  sum  or  sums  so  due 
tbem."  Tlte  answers  of  the  defendants  de- 
ny, in  substance,  tliat  the  transactions  be- 
tween their  testator  and  the  complainants 
amounted  to  a  contract,  or  were  such  as  to 
entitle  the  latter  to  any  relief  at  law  or  In 
equity. 

Doubtless,  a  person  may  enter  into  a  legal 
obligation  to  make  a  certain  disposition  of 
his  property  by  will.  JolinBon  v.  Hubbell,  10 
N.  J.  Eq.  332,  64  Am.  Dec.  773.  Such  an  ob- 
ligation does  not  seem  to  differ  in  essence 
from  one  concerning  the  disposition  of  prop- 
erty by  other  means.  But  a  will  is,  in  its 
very  nature,  ambulatory,  subject  to  revoca- 
tion during  the  life  of  him  who  signs  It  1 
Jarm.  Wills,  c.  2;  Reld  v.  Shergold,  10  Yes. 
370,  379.  Irrevocability  would  destroy  its  es- 
sence as  a  will.  Hobson  v.  Blackburn,  1 
Add.  278.  Said  Lord  Penzance  in  Goods  of 
Robinson,  L.  B.  1  Prob.  &  Div.  364:  "When 
a  question  is  raised  as  to  the  testamentary 
character  of  a  lyiper,  an  Invarliil^l^tWt^is 
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whether  the  papor  Is  reyocable."  This  in- 
herent quality  Is  declared  by  onr  statute 
of  'Wills,  and  cannot  be  Impaired  by  private 
contract  "Pacta  private  Jure  publico  dero- 
gare  non  possunt"  is  one  of  the  maxims 
of  the  law,  as  an  instance  of  which  Brown 
cites  the  revocablllty  of  wills.  Leg.  Max. 
909,  note  "a,"  Yynlor's  Cases,  8  Coke,  82a. 
If  one  should,  under  contract,  execute  a 
will,  and  covenant  not  to  change  It,  and  aft- 
erwards should  revoke  it,  substituting  an- 
other, the  latter  only  could  be  admitted  to 
probate  as  a  will;  the  other  party  would  ob- 
tain redress  only  by  securing,  at  law  or  in 
equity,  such  remedy  for  breach  of  the  cove- 
nant as  the  rules  of  those  Jurisdictions  pro- 
vide. From  this  mutability  of  wills  It  fol- 
lows that,  if  the  whole  scope  of  any  arrange- 
ment is  fulfilled  by  the  mere  making  of  a 
will,  then  nothing  legally  binding  upon  him 
who  signs  the  instrument  is  contemplated, 
the  obligatory  force  of  a  contract  is  not  in- 
tended, and  he  remains  at  liberty  to  change 
his  mind.  The  claim  that  a  legal  obliga- 
tion is  assumed  must  be  supported  by  some- 
thing beyond  the  consent  to  make  a  will. 
In  the  arrangement  now  before  us,  the 
words  go  no  further  than  the  making  of  the 
will,  and  we  must  consider  whether  the  sub- 
stance fairly  imports  anything  more.  The 
language  in  which  the  lawyer  opened  the 
matter  to  Mrs.  Stager  seems  like  a  legal 
formula  prepared  to  Introduce  a  contract, 
but,  when  applied  to  the  facts,  its  complex- 
ion changes.  "In  consideration  of  all  that 
these  young  ladies  have  done  for  you,  and 
all  that  they  are  doing  for  yon,  and  all  that 
they  expect  to  do,"  is  the  professional  phrase- 
ology. But  what  the  complainants  had  done 
and  were  doing  for  Mrs.  Stager  was  purely 
charitable,  without  desire  for  pecuniary  com- 
pensation, or  thought  of  legal  obligatlan, 
and  what  they  expected  to  do  was  not  de- 
clared to  be  of  dlflTerent  character.  The 
substantial  import  was:  "Yon  see  how 
kindly  disposed  these  young  ladles  have  been 
and  expect  to  be  towards  you.  Will  you  not 
show  a  like  disposition  towards  them?  They 
have  incurred  no  legal  obligation,  and  they 
express  no  purpose  to  incur  any  legal  obli- 
gation for  the  future,  and  they  ask  of  you, 
not  that  you  incur  a  legal  obligation  for 
them,  but  merely  that  you  execute  an  in- 
strument, which,  if  it  remain  unchanged  at 
your  death,  will  give  them  M  your  property, 
but  which,  in  Its  very  nature)  is  changeable 
at  your  pleasure,  as  long  as  yon  live."  This 
is  the  request  to  which  Mrs.  Stager  with 
apparent  gratitude  and  gladness  assented. 
If  the  design  had  been  to  present  to  the  mind 
of  Mrs.  Stager  a  proposal  that  at  all  events 
her  property  should  come  to  the  complain- 
ants at  her  death,  would  not  the  lawyer  have 
produced  a  writing  not  in  Its  nature  alter- 
able as  she  should  choose;  and,  if  Mrs.  Stager 
had  so  understood  the  proposition,  knowing 
that  the  mere  interest  upon  her  funds  in 
bank  exceeded  the  contributions  of  charity. 


and,  cunning  u  she  evidently  was,  would 
she  not  have  refused,  or  at  least  withheld 
consent?  I  think  that  under  the  circum- 
stances the  consent  to  make  this  will  should 
not  be  deemed  a  contract  At  the  best  it  Is 
not  certain  that  the  parties  meant  what  they 
did  to  amount  to  a  legal  obligation;  and, 
as  was  held  by  Lord  Loughborough  in  Wal- 
pole  V.  Orford,  3  Yes.  Jr.  402,  419,  which  also 
was  a  case  to  enforce  an  alleged  agreement 
to  make  a  will,  such  uncertain^  Is  sufficient 
to  stay  the  hand  of  a  court  of  equity. 

But  there  is  another  basis  on  which  the 
bill  may  rest  The  testimony  fully  supports 
the  allegation  of  the  complainants  that  their 
contributions  to  Mrs.  Stager  were  induced 
by  her  fraudulent  representations  as  to  her 
means  of  living,  and  the  prayer  of  the  bill  is 
sulBcient  to  entitle  the  complainants  to  relief 
on  that  ground  if  a  court  of  equity  Is  compe- 
tent to  afford  relief.  Hie  bill  prays  (Inter 
alia)  "that  the  rights  of  your  orators  •  •  • 
in  any  manner  in  the  estate  of  said  Minna 
Stager  be  enforced  against  said  defendants 
and  said  estate,  •  •  *  and  that  it  may  be 
clearly  ascertained  what  amount  by  reason 
of  nil  the  foregoing.  Is  due  your  orators,  and 
that  your  orators  may  be  paid  such  sum  or 
sums  so  due  them."  That  the  Jurisdiction  of 
the  English  court  of  chancery  extended  to 
such  cases  is  clear.  In  Colt  r.  WooUaston. 
2  P.  Wms.  154  (A.  D.  1723),  the  comphUnants 
had  been  Induced  by  fraudulent  representa- 
tions to  pay  the  defendants  £240  for  shares 
in  a  patented  scheme  to  extract  oil  from  rad- 
ishes, and  brought  their  bill  to  be  repaid, 
and  a  decree  was  made  that  the  defendants 
repay  the  sum,  with  interest;  the  master  of 
the  rolls  saying:  "It  is  no  objection  that  the 
parties  have  their  remedy  at  law,  and  may 
bring  an  action  for  money  had  and  received 
for  the  plaintiffs'  own  ose;  for  in  cases  of 
fraud  the  court  of  equity  has  a  concurrent 
Jurisdiction  with  the  common  law,  matter  of 
fraud  being  the  great  subject  of  relief  here." 
In  Chesterfield  v.  Janssen,  2  Yes.  Sr.  12Tt, 
153,  Lord  Hardwicke  said  that  a  court  of 
equity  has  undoubted  Jurisdiction  to  relieve 
against  every  species  of  fraud.  In  Evans  v. 
Bicknell,  6  Yes.  174,  which  was  a  bill  to  re- 
cover from  the  defendant  money  paid  by  the 
plaintiff  to  a  third  person,  in  reliance  on 
false  representations  which  the  defendant 
had  wrongfully  enabled  the  third  person  to 
make,  Lord  Eldon  said,  "If  there  Is  a  Jorls- 
dlction  at  law  in  such  cases,  there  is  also  a 
Jurisdiction  in  equity."  And,  speakini;  of 
Pasley  v.  Freeman,  3  Term  R.  51,  the  lead- 
ing case  at  law,  where  in  1789  the  king's 
bench  had  maintained  an  action  on  the  case 
for  fraudulent  representations  regarding  the 
credit  of  a  third  person,  the  lord  chancellor 
said:  "It  has  occurred  to  me  that  that  case, 
upon  the  principles  of  many  decisions  in  this 
court  might  have  been  maintained  here;  for 
it  is  a  very  old  head  of  equity  that  if  a  rep- 
resentation Is  made  to  another  person,  going 
to  deal  In  a  matter  of  interest  upon  the  faith 
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ol  that  representation,  the  former  shall  make 
that  representation  good,  If  he  knows  It  to 
be  faJlae."  In  SUm  v.  Croucher,  1  De  Gez,  F. 
&  J.,  518,  where  the  complainant  had  suf- 
fered loss  through  a  misrepresentation  made 
by  the  defendant.  Lord  Campbell,  sitting  In 
the  court  of  appeal  In  chancery,  said:  "The 
defense  set  up  in  this  suit  Is  that  there  waa 
a  remedy  at  law,  and  that  that  Is  the  only 
remedy  competent  to  the  plaintiff.  Now,  that 
there  was  a  remedy  at  law,  I  think.  Is  quite 
clear.  •  •  •  I  am  of  opinion,  however, 
that  this  belongs  to  a  class  of  cases  over 
which  courts  of  law  and  courts  of  equity 
have  a  common  Jurisdiction,  and  In  which 
the  procedure  of  both  Jurisdictions  la  adapt- 
ed for  doing  Justice."  Lord  Justice  Knight 
^ruce  said:  "The  only  point  reasonably  ar- 
guable was.  In  which  of  the  courts  of  this 
country  redress  should  be  sought,  and  it  has 
been  said  that  redress  should  be  sought  In  a 
court  of  law.  It  Is  true  that  (according  to 
modem  practice— a  useful  and  beneficial  prac- 
tice, I  believe)  a  court  of  law  would  afford 
redress  In  the  case  by  means  of  an  action 
with  the  assistance  of  a  Juiy;  but  the  courts 
of  law  in  this  country  exercise  Jurisdiction 
in  these  cases  by  means  of  a  gradual  exten- 
sion of  their  power,— an  extension  which  I 
believe  has  been  useful  to  society,— and  we 
know  tliat  that  does  not  deprive  the  courts 
of  equity  of  their  ancient  and  undojibted  Jn- 
rladlctlon,  which  they  exercised  before  courta 
of  law  had  enlarged  their  limits.  The  ob- 
servation la  familiar— and  some  of  us  have 
beard  it  used  by  Lord  Eldon— that  the  Juris- 
diction not  only  belongs  to  this  court,  bnt 
belonged  to  It  originally."  Likewise  Lord 
Justice  Turner  said:  "I  think  that.  If  we 
were  to  grant  any  relief  upon  this  appeal, 
we  should  be  very  much  narrowing  an  old 
Jurisdiction  of  this  court  by  confining  it  to 
cases  in  which  it  has  been  exercised.  We 
should,  I  think,  be  taking  the  cases  as  the 
measure  of  the  jurisdiction,  instead  of  the  ex- 
amples of  that  Jurisdiction."  In  Blair  t. 
Bromley,  6  Hare,  542;  Id.,  2  Phil.  Cb.  864; 
Uamshire  v.  Bolton,  L.  R.  8  Eq.  294;  and 
UlU  V.  Lane.  L.  R.  11  Eq.  215,— the  Jurisdic- 
tion was  reasserted  and  exercised.  These 
cases,  and  others  cited  in  them,  demonstrate 
tbf  right  of  the  English  courts  of  equity  to 
administer  relief  in  a  case  like  the  present. 

This  Jurisdiction  Is  fully  recognized  by 
writers  on  equity  Jurisprudence.  Thus,  1 
Story,  Bq.  Jur.  195:  "With  the  exception  of 
wills,  the  courts  of  equity  may  be  said  to 
possess  a  general,  and  perhaps  a  universal, 
concurrent  Jurisdiction  with  courts  of  law  In 
cases  of  fraud  cognizable  In  the  latter,  and 
exclusive  Jurisdiction  In  cases  of  fraud  be- 
yond the  reach  of  the  courts  of  law.  The 
Jurisdiction  In  matters  of  fraud  is  probably 
coeval  with  the  existence  of  the  court  of 
chancery."  And  Prof.  Fomeroy  (2  Pom.  Eq. 
Jur.  I  912)  asserts  that  "the  [English]  doc- 
trine Is  fully  settled  by  an  unbroken  line  of 
decisions  extending  to  the  present  day  that. 


with  one  remarkable  exception  (fraudulent 
wills),  the  Jurisdiction  of  equity  exists  in, 
and  may  be  extended  over,  every  case  of 
fraud,  whether  the  primary  rights  of  the 
parties  are  legal  or  equitable,  and  whether 
the  remedies  sought  are  equitable  or  simply 
pecuniary  recoveries,  and  even  though  courts 
of  law  have  a  concurrent  Jurisdiction  of  the 
case,  and  can  administer  the  same  kind  of 
relief.  •  •  •  The  only  question,  therefore, 
presented  to  an  English  court  is,  not  whether 
the  equitable  Jurisdiction  exists,  but  wheth- 
er it  should  be  exercised."  Undoubtedly,  the 
American  courts  have  not  generally  upheld 
80  broad  a  Jurisdiction,  being  Influenced 
probably,  and  sometimes  controlled,  by  en- 
actments similar  to  the  United  States  Judi- 
ciary act  of  1789,  which  declared  that  "suits 
in  equity  shall  not  be  sustained  In  either  of 
the  courts  of  the  United  States  In  any  case 
where  a  plain,  adequate  and  complete  reme- 
dy may  be  had  at  law."  But  New  Jersey  Is 
distinguished  from  her  sister  states  by  her 
adherence  to  the  standards  of  the  mother 
country  respecting  both  rights  and  remedies 
in  equity,  and  I  know  of  no  constitutional 
or  statutory  provision  or  Judicial  decision  in 
this  state  which  can  be  regarded  as  with- 
holding or  withdrawing  from  our  court  of 
chancery  any  Jurisdiction  possessed  by  Its 
English  prototypes.  True,  the  Jurisdiction  of 
equity  in  cases  of  fraud  remediable  at  law 
has  not  been  much  Invoked,  but  that  may  be 
accounted  for  in  large  degree  by  the  less  ex- 
pensive, equally  eiflcient,  and  in  former  times 
more  speedy,  remedy  secured  in  the  courts 
of  law.  When  resorted  to,  however,  the  Ju- 
risdiction of  equity  has  not  been  doubted. 
Thus,  in  Winans  v.  Wlnans,  19  N.  J.  Eq.  220, 
where  the  complainant  claimed  that  the  de- 
fendant, by  fraudulent  representations  con- 
cerning the  incumbrances  on  land  sold  by 
the  complainant  to  the  defendant,  had  In- 
duced the  former  to  refrain  from  demanding, 
before  conveyance,  a  part  of  the  price  agreed 
upon,  and  the  prayer  was  that  the  defendant 
should  be  decreed  to  pay  the  money  thus 
fraudulently  retained,  the  cause  was  argued 
by  the  present  chancellor  for  the  complain- 
ant and  by  a  former  chancellor  for  the  de- 
fendant, without  question  as  to  the  Jurisdic- 
tion, and  a  decree  for  the  complainant  was 
put  by  Chancellor  Zabrlskle  distinctly  on  the 
ground  of  fraud  In  the  nonpayment  of  the 
price,  and  was  to  the  effect  that  the  defend- 
ant should  pay  the  same.  For  such  a  rem- 
edy the  courts  of  law  would  have  been  equal- 
ly available.  The  generality  of  the  Jurisdic- 
tion, as  well  as  the  limited  scope  in  which 
courts  of  equity  are  disposed  to  exercise  it, 
is  indicated  by  the  case  of  Krueger  v.  Arml- 
tage,  58  N.  J.  Eq.  357,  44  Atl.  167,  where  a 
bill  to  recover  damages  on  a  fraudulent  sale 
of  stock  was  demurred  to  for  want  of  Juris- 
diction, and  Vice  Chancellor  Emery  said,  "In 
support  of  the  Jurisdiction  the  settled  rule  is 
relied  on  that  equity  has  Jurisdiction  con- 
current with  law  In  cases  of  fraud;"  bat  be 
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beU  ttmt  In  tbe  otue  before  him  the  Jnrla- 
dictloa  ahoald  not  be  exercised,  because  it 
had  been  challenged  In  limine,  and.  the  as- 
sef  sment  of  damages  conld  be  made  aa  well 
by  a  Jury  as  by  the  court  This  case  was 
followed  in  Polhemus  y.  Trnst  Go.  (M.  J.  Ch.) 
45  Atl.  tS34,  on  appeal  (N.  J.  Brr.  &  App.)  47 
Atl.  417,  where  the  complainant's  claim  was 
of  like  character;  and  Mr.  Justice  Collins, 
dcIlTerlng  the  opinion  of  this  court,  express- 
ly approved  the  doctrine  declared  as  a.bove 
by  the  learned  vice  chancellor,  accompanying 
bis  approval,  however,  with  the  unsnpportad 
statement  that  "for  the  recovery-  o£  damages 
the  exdnsive-  remedy  in  this  state  lies  with 
tbe  law  courts."  In  the  case  now  pending 
the  defendants  have  not  questioned  the  Ju- 
risdiction of  the  court,  or  objected  to  Its  ex- 
ercise, and  the  court  of  chancery  has  exercis- 
ed its  Jurisdiction.  Tbe  claim  of  tbe  com- 
plainants, as  we  maintain  it,  is  for  cash  and 
goods  furnished,  the  value  of  which  is  ascer- 
tainable as  readily  by  a  master  as  by  a  Jury; 
and  the  fact  that  many  small  items  are  prob- 
ably to  be  taken  Into  account  makes  the  mas- 
ter's office  a  fitter  place  for  getting  at  the 
truth.  We  ace  therefore  of  opinion  that  the 
cause  should  be  retained  for  tbe  purpose  of 
enabling  the  complainants  to  secure  a  decree 
rc<}uiring  the  executor  to  pay  out  of  the  es- 
tate such  sum  as  will  recompense  them  for 
tlie  money  and  property  wbldi  they  were  in- 
duced to  furnish  to  and  for  Mrs.  Stager  be- 
cause of.  her  fraudulent  pretense  of  poverty. 
As  the  testimony  heretofore  taken  was  not 
presented  with  this  end  clearly  In  view,  tbe 
parties  should  have  an  opportunity  to  offer 
fuller  proof  respecting  that  matter,  and  for 
that  purpose  the  decree  should  be  reversed, 
and  the  cause  remitted  to  the  court  of  chan- 
cery for  further  proceedings  In  accordance 
with,  this  opinion. 

ADAMS.  J.,  dissents. 


OALLAGHER  v.   McBRIDB. 

(Sapieme  Court  of  New  Jersey.    Jnae  10, 

1901.) 

STATOTB    OF    FRADOS— PRIMARY    UABIUTT— 
GUARDIAN— PERSONAL  LIABILITY- 
STIPULATION  BY  COUNSEL. 

1.  Defendant  was  guardian  of  his  deceased 
brother's  family,  and,  on  plaintiff's  refusal  to 
supply  them  with  groceries  without  an  order 
from  defendant,  wrote  to  plaintiff  to  furnish 
the  family  witli  groceries  for  one  week,  and 
sund  the  bill  to  bim  every  Tuesday  morning, 
signing  such  order  individually,  and  not  as 
guardian.  All  goods  were  sent  to  the  family, 
but  the  bills  were  sent  to  defendant,  who  paid 
them,  at  one  time  transferring  real  estate  to 
plaintiff  for  that  purpose,  under  an  agreement, 
signed  by  both  parties,  that  the  balance  of  the 
purcliase  money  should  be  credited  on  account 
of  the  bill  for  groceries  "sold  to  defendant  as 
guardian."  Beld  to  show  that  credit  was  not 
extended  to  the  family,  with  defendant  as 
gnarantor,  but  to  defendant  personally,  so  as 
to  make  tilm  liable,  without  a  memorandum  in 
writing  sufficient  to  sstiafy  tfas  statute  of 
frauds. 


2.  Where  defeodsiit;  wiio  was  giua4ian  at 
Us  deoessed  brother's  family,  direotad  plain- 
tiff to  "furnish  them  groceries  for  one  week, 
and  bring  the  bill  to  him  every  Tuesday,"  bi 
puisoance  of  which  plaintifT  ceatlnned  to  fur- 
nish goods  and  defendant  to  par  tbe  bills  for 
some  months,  the  order  was  not.  merely  for  one 
week's  supplies,  but  was  a  continuing  one,  on 
which  defendant  was  liable  for  the  full  amount 
of  tbe  goods  famished. 

3.  Where  a  guardian  gave  a  pmoaal  onier 
for  goods  for  lils  wards,  expecting  to  the 
knowledge  of  tbe  seller  to  pay  for  them  from 
funds  in  liis  hands  as  guardian,  sadi  fsA  Ad 
not  relieve  him  of  peBsostal  liability  tbeteter. 

4.  A  stipulation  of  counsel,  made  in  09^ 
court,  and  taken  down  by  the  stenograpltec  at 
a  former  trial,  is  sdmissibie  In  evidence  on  s 
new  trial  at  tke  same  eamae. 

Error  to  the  circuit  court,  Hodison  connty. 

Action  by  Thomas  Galla^^er  against  Hor- 
ace McBride.  From  a  Judgment  in  favor  of 
plalntlflT,  defendant  brings  error.    Affirmed. 

Argued  Februaiy  term,  ISOl,  before  DE- 
PTHS, C.  J.,  and  DIXON.  CGLLINS.  and 
HENDniCKSON,  JJ. 

William  B.  Oillmore,  Cor  plaintiff  in  emr. 
James  A.  Gordon,  for  defendant,  in 


DEPTTE,  C.  J.  The  plaintiff  was  a  grocer 
in  Jersey  City.  He  had  supplied  Dr.  Mc- 
Bride, tbe  brother  of  tbe  defendant,  with 
groceries  and  meat  until  1894,  when  tbe  doc- 
tor died,  leaving  a  widow  and  flv«  infant 
children-  The  defendant  waa  appoAnted 
gnardlan  for  these  children.  The  pl&intiff 
called  on  the  defendant  In  regard  to  continu- 
ing to  deal  with  the  wlderw.  McBrWe  testi- 
fied to  the  effect  that  he  thought  be  conld 
me  tbe  infants'  eertate  to  pay  bills  tot  grocer- 
ies and  meat  furnished  to  tbe  family  of  tiie 
doctor.  He  wrote  a  letter  to  the  plbintUt, 
of  which  this  is  a  ospy:  "Jersey  City,  Au- 
gust 28,  1894.  Yon  give  Dr.  McBrlde'«  widow 
■II  the  meat  and  groceries  they  want  tar  one 
week,  and  bring  me  tbe  bill  every  Tuesday 
morning.  [Signed]  Horace  McBrlde."  Gal- 
lagher supplied  the  wldbw  with  groceries 
and  meat  until  some  time  in  1897,  receiving 
payments  from  McBrlde  from  time-  to  time, 
which  payments  were  always  made  ont  of 
tbe  estate  of  tiie  five  Infants.  McBrlde  re- 
ceived no  part  of  tbe  groceries  or  meat.  Tbe 
bills  fbr  them  w«re  made  out  to  the  widow 
as  a  purchaser,  and  were  from  time  to  time 
sent  to  McBrlde,  on  which  be  made  various 
payments.  Under  tiie  agreement  of  August 
28,  1894,  meat  and  groceries  were  furnished 
nnta  tbe  bill  amounted  to  91.7M,  ^rtiicb, 
with  credits,  was  reduced  to  $562.73,  for 
which  this  suit  was  brought  The  construc- 
tion the  parties  put  upon  this  agreement  con- 
stitutes it  a  continuing  agreement  Tbe 
plaintiff  was  to  furnish  meat  and  groceries 
that  tbe  family  wonld  want  for  one  week, 
and  bring  In  llie  bill  every  Tuesday  morn- 
ing. That  language  Indicates  that  ttils  con- 
tract was  not  to  be  restricted  to  a  single 
we^.  In  addition  to  the  letter  of  Angust 
28,  18&1,  by  a  paper  dated  November  8,  1897. 
the  defMidant,  deowibllig  bbamelt  as  guard 
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ian  of  these  children,  certified  that  be  liad 
delivered  to  Thomas  Gallagher  a  deed  for 
the  premises  of  the  infants;  that  tbe  pnr- 
eliABe  price  to  be  paid  was  as  follows:  "Tax- 
es, asseearaenta,"  etc.;  and  then  foUows  this 
clause:  "And  to  credit  the  balaace  of  said 
purcbase  mooey  on  account  of  the  bill  fos 
groceries  sold  by  bbn  to  me  as  suesb  piard^ 
Ian.  Said  Gallagher  aico  agrees  to  extend 
the  time  f<H:  the  payment  of  the  balance  oC 
said  blU  fer  groceries  for  the  period  of  thnee 
months.  [tJlgoed]  Horace  McBride."  The 
suit  -was  bronght  to  cecorec  the  balance  4we 
on  this  bin,  and  resulted  la  a  ▼endict  <or  tbe- 
plalntlfl  for  $583.91. 

The  question  in  the  cause  is  whether  tho 
defendant  1b  personally  liable  for  the  pay- 
ment of  this  debt  The  contention  is  tbat 
In  virtue  of  the  statute  of  frauds,  he  in- 
curred no  personal  obligation  for  the  pay- 
ment of  these  goods.  It  wlU  be  obsorred  at 
the  outset  that  he  signed  the  latter  as  an  in- 
dividual, and  not  as  guardian,  or  as  acting 
in  a  representative  capacity.  The  undisput- 
ed facts  are  that  Mrs.  McBrlde,  the  wltew, 
ordered  and  received  every  portion  of  the 
goods  for  which  this  suit  was  brought,  and 
they  were  charged  to  her  by  the  plaintiff; 
that  the  idaintiS  never  ordered  any  part 
tbereof,  except  under  the  wrlttwi  order, 
which  has  already  been  referaed  to;  that 
payments  on  account  of  the  purchase  money 
were  paid  from  the  estate  of  the  infanta  and 
widow  in  the  bands  of  the  defendant.  An- 
other fact  must  be  borne  in  mind,  that  the 
credit  In  this  Instanoe  was  given  to  the  de- 
fendant in  virtue  of  a  written  order,  and  that 
neither  the  widow  noi  the  chlldien  w«re  per- 
sonally called  upon  to  pay  any  part  of  these 
biUs. 

In  answer  to  the  plaintiffs  claim,  the  de- 
fendant sets  up  the  statute  of  frauds  as  a 
defense.  He  contends  that  the  widow  In 
this  instance  was  the  original  debtor,  and 
that  the  defendant's  undertaking  was  col- 
lateraL  If  this  contention  is  verified,  this 
suit  must  fail,  for  the  written  order  in  this 
case  does  not  purport  to  be  a  contract  of 
guaranty,  wltbln  the  statute  of  frauds.  The 
law  on  this  subject  is  well  settled.  The 
goods  in  this  case  were  delivered  to  the  wid- 
ow. If  she  became  personally  liable,  either 
by  express  or  implied  contract,  for  them,  the 
engagement  of  the  defendant,  although  made 
at  the  same  time  and  upon  the  same  consid- 
eration, is  a  promise  to  pay  the  debt  of  a 
third  person,  within  the  statute,  and  should 
be  In  writing.  But  if  the  articles  In  ques- 
tion were  supplied  entirely  on  the  credit  of 
the  promisor,  so  that  the  third  party  is  not 
liable  at  all,  then  the  promise  is  not  within 
the  statute.  The  test  is  this:  Where  the 
promise  Is  made  before  the  credit  Is  given,  to 
decide  whether  one  promising  is  an  original 
debtor  or  a  guarantor,  namely,  whether  cred- 
it was  given  to  the  person  recelvlug  the 
goods.  If  It  was,  then  such  promisor  is  a 
guarantor  only,  nndertalilng  to  pay  another's 


debt.  If  no  credit  was  given  to  the  person 
receiving  the  g&)»d8,  then  the  promisor  blm- 
sed<  la  debtor  for  goods  sold  to  him,  and  de- 
livered to  a  third  party  by  bis  order.  Such 
a  pnomiae  la  not  a  promise  to  pay  the  debt 
of  anothnr.  If  such  was  the  original  promise 
oa  the  part  of  the  defendant,  the  fact  that 
tbe  foods  were  delivered  to  the  widow,  and 
were  for  tiie  benefit  of  the  widow  and  chil- 
dren, is  wholly  unimportant.  Hetfield  v. 
Dow,  27  N.  J.  Law,  440,  4S2;  CahlU  v.  Bige- 
lorar,  IS  Plclc.  371,  and  eases  cited  in  Hetfield 
v,  Dow;  Hazeltine  v.  Wilson,  55  N.  .T.  Law, 
2C0|  as  Atl.  79;  Blilcmyr  v.  Darnell,  Salk.  27. 
1  BvAtii^  Lead.  Cas.  326;  Clarlc,  Cont.  p.  95; 
Bnowae,  St.  Frauds,  {  197.  In  such  cases  the 
iiopoFtaut  qaestion  is,  to  whom  is  the  credit 
gI«eB?  If  the  person  receiving  the  goods  Is 
liable  to  pay  for  them,  then  ordinarily  the 
promise  of  a  third  person  to  pay  for  them  is 
collateral  liability,  and  not  actionable,  un- 
less In  writing.  But  if  the  vendor  sell  goods 
solely  on  the  creiUt  of  one  person,  aud,  at 
his  request,  delivers  them  to  another,  the 
former  iS'  alone  liable,  and  his  liability  is  not 
aflleeted  by  the  fourth  section  of  the  statute. 
The  fact  that  the  goods  are  charged  to  the 
perscm  to  whom  delivered  is  not  conclusive 
that  they  were  sold  on  his  credit.  The  qties- 
tion  whether  the  defendant's  undertaldng  is 
an  mrlglnal  undertaking  or  collateral  must  be 
determined  from  all  the  facts  In  the  case.  1 
BanJ.  Sales  (Oorbln's  Ed.)  f  112,  notes;  6 
'Bog.  Ruling  Cas.  296,.  297. 

The  evidence  on  tills  subject  Is  plenary. 
The  widow,  It  appears,  bad  applied  to  the 
plaintiff  to  open  an  account  The  plaintiff 
told  ber  that  she  must  have  an  order.  She 
went  to  the  defendant  and  got  the  ord»  pro- 
duced la  court  The  plaintiff  testified:  "I 
went  on  and  furnished  the  goods,— sent  the 
goods  to  Mrs.  McBride.  I  charged  the  goods 
to  Mrs.  McBride,  and  made  out  the  bills  to 
hec  The  bills  were  sent  to  the  defendant 
eveny  week  or  every  two  weeks.  Fot  sev- 
eral months  he  paid  along,  and  finally  they 
commenced  to  run  up,  and  I  asked  him  about 
It  and  be  said  he  didn't  have  any  money. 
When  the  bills  ran  up  to  91,700,  I  told  the 
defendant  that  I  couldn't  stand  It  any  lon- 
ger; that  something  must  be  done;  and  he 
proposed  to  give  me  a  house.  He  wanted 
me  to  take  the  property.  He  had  appralse- 
naents  on  It  I  said  I  would  take  the  prop- 
erty and  sell  It"  A  certain  sum  was  realised 
from  the  sale  of  the  property,  leaving  a  bal- 
ance of  $502.73,  which  is  sued  for.  Werner, 
the  plaintiff's  clerk,  testified  that  he  made 
up  the  accounts  against  the  defendant,  and 
took  them  down  to  him;  that  he  never  took 
any  bills  to  Mrs.  McBride  or  rendered  any 
bill  to  h«,  and  that  he  took  the  bills  to  the 
defendant  every  week  or  two;  that  when 
he  took  the  bills  to  the  defendant  the  de- 
fendant said  he  would  look  over  them  with 
Mrs.  McBride,  and  see  If  they  were  all  right; 
he  aaid  he  had  looked  them  over  with  Mrs. 
McBride,  and  said  they  wece  all  right  and 
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returned  them  to  the  witness.  The  wder  al- 
ready referred  to,  as  I  have  said,  does  not 
purport  to  be  a  memorandum  under  the  stat- 
ute of  frauds.  It  Is  an  order  as  would  be 
given  by  a  party  who  was  ordering  goods  on 
his  credit  to  be  delivered  to  a  third  party, 
and  Is  signed  by  the  defendant  as  an  indl- 
TldnaL  It  Is  quite  clear  that  the  plalntUI 
did  not  part  with  his  goods  on  the  credit 
of  the  widow,  but  that  he  was  Induced  to 
deliver  the  goods  to  her  on  some  sort  of  an 
assurance  on  the  part  of  the  defendant. 
Subsequently  the  defendant,  as  guardian, 
sold  and  delivered  to  the  plaintiff  a  deed  for 
the  premises  of  the  Infants  In  pursuance  to 
an  order  of  the  court  of  chancery.  A  paper 
was  prepared  by  the  defendant  In  duplicate, 
reciting  that  the  purchase  price  of  the  prop- 
erty conveyed  was  to  be  paid  in  a  particular 
manner,  and  containing  these  words:  "And 
is  to  credit  the  balance  of  such  purchase 
money  on  account  of  the  bill  for  groceries 
sold  by  him  to  me  as  such  guardian.  Said 
Gallagher  also  agrees  to  extend  the  time  for 
the  payment  of  the  balance  of  said  bill  for 
groceries  for  the  period  of  three  months  from 
the  date  hereof."  This  paper  Is  signed  by 
the  defendant  personally,  and  is  consented 
to  by  the  plaintiff.  It  was  written  and  sign- 
ed In  the  presence  of  the  defendant's  attor- 
ney, Mr.  Mattheus.  The  defendant  testified: 
"I  refused  to  sign  that  paper  on  the  words, 
'sold  the  goods  to  me^'— not  to  the  widow, 
but  to  me;  sold  to  me  as  guardian.  I  re- 
fused to  sign  it.  I  was  instructed  by  my  at- 
torney to  sign  that  paper,  and  signed  It" 
The  learned  Judge  in  the  trial  of  the  cause 
submitted  the  question  whether  the  defend- 
ant intended  to  be  personally  liable  for  the 
goods  in  question  to  the  jury  with  proper  in- 
structions. 

The  other  question  raised  on  this  branch 
of  the  case  was  with  respect  to  the  construc- 
tloit  of  the  order.  It  was  contended  by  the 
defendant's  counsel  that  It  only  related  to 
delivery  of  meat  and  groceries  for  one  week. 
That  construction  Is  against  the  language 
of  the  order,  which  directed  the  plaintiff  to 
"bring  me  the  bill  every  Tuesday  morning." 
If  there  be  ambiguity  on  the  face  of  this 
paper,  It  Is  removed  by  the  conduct  of  the 
parties.  As  already  said,  the  weekly  bills 
were  delivered  to  the  defendant,  and  ac- 
cepted by  him  without  objection,  until  the 
account  reached  the  amount  of  ?1,700,  ex- 
tending over  a  period  of  more  than  three 
years. 

The  other  contention,  with  respect  to  the 
effect  of  this  agreement,  was  that  the  obliga- 
tion assumed  by  the  defendant  was  to  pay 
ont  of  the  proceeds  of  the  property  in  his 
hands  as  guardian.  Such  was  undoubtedly 
the  expectation  of  the  defendant,  with  the 
knowledge,  probably,  of  the  plaintiff.  But 
the  contract  in  this  case  was  a  contract 
nrlth  the  defendant  individually,  and  it  was 
Incompetent  to  vary  the  terms  of  this  con- 
tract by  oral  testimony,  at  least  when  con- 


fined to  the  nnderstandlng  of  the  defendant. 
Naumberg  v.  Young,  44  N.  J.  Law,  331.  43 
Am.  Rep.  380. 

Exception  was  taken  also  to  the  admission 
by  the  court  of  a  certain  stipulation  made 
by  the  attorneys  of  the  respective  parties  at 
a  former  trial  of  the  issue  in  tills  cause. 
The  stipulation  concerned  the  manner  in 
which  the  plaintiff  had  made  payments  on 
the  property  conveyed  to  him  by  the  defend- 
ant It  appears  that  the  stipulation  was 
made  in  open  court  and  taken  down  by  the 
court  stenographer  as  part  of  the  record  of 
testimony  In  the  case.  The  court  admitted 
this  stipulation  In  evidence,  to  whicb  the 
defendant  took  an  exception.  As  a  general 
rule,  an  admission  made  by  a  party  witl: 
respect  to  the  merits  of  a  case  is  competent 
Mr.  Taylor,  speaking  on  this  subject  says: 
"In  some  cases  they  [that  is,  admissions 
made  by  solicitors]  are  conclusive,  and  may 
be  given  in  evidence  upon  a  new  trial, 
though  previously  to  such  trial  the  party 
give  notice  that  he  intends  to  withdraw 
them,  or  though  the  pleadings  be  altered, 
provided  the  pleadings  do  not  relate  to  the 
admissions.  But  to  this  end  they  must  be 
distinct  and  formal,  or  such  as  are  termed 
'solemn  admissions,'  made  for  the  express 
purpose  of  relaxing  the  stringency  of  some 
rule  of  practice,  or  of  dispensing  with  the 
formal  proof  of  some  document  or  fact  at 
the  trial."  1  Tayl.  Ev.  {  772;  Elton  ▼.  Lar- 
kins,  5  Car.  &  F.  385;  WethereU  v.  Bird,  7 
Car.  &  P.  6;  l«ngley  v.  Earl  of  Oxford,  1 
Mees.  &  W.  608.  There  is  nothing  in  the 
nature  of  this  evidence  or  in  the  manner  in 
which  it  was  presented  that  takes  it  out  of 
the  general  rule.  We  think  the  evidence 
was  properly  received.'  Finding  no  error  on 
the  record,  the  judgment  should  be  afBrmed. 


STATE  (POTTS  et  al..  Prosecutors)  t.  OTTT 
OF  CAPE  MAY  et  al. 

(Supreme  Court  of  New  Jersey.    June  11,  1901.) 

MUNICIPAL  CORPORATIONS— EUPLOYfiS. 

1.  Tliere  is  no  implied  power  in  a  mnnicipal 
corporation  to  employ  persons  to  do  work  out- 
side of  duties  germane  to  the  city  government. 

2.  The  charter  of  the  city  of  Oape  May  au- 
thorizes the  cit^  council  to  appoint  besides  the 
officers  named  in  the  charter,  "audi  other  and 
all  subordinate  officers  of  the  said  city  as  may, 
in  the  opinion  of  the  city  council,  be  necessair 
for  the  better  ordering  and  governing  the  said 
city,  for  the  preservation  of  its  health,  or  for 
the  convenience,  safety  and  advantage  of  com- 
merce and  trade."  The  city  charter  also  pro- 
vides that  "the  city  council  shall  have  power 
to  make  and  establish  such  ordinances,  regula- 
tions, rules  and  by-laws  •  •  ♦  as  they  may 
deem  necessary  and  proper  •  •  •  for  the 
prosperity  of  the  said  city  and  its  inhabitants, 
and  the  same  to  alter,  modify  and  repeal. 
Held,  that  neither  of  these  clauses  of  the  city 
charter  authorizes  the  appointment  by  the  city 
council  of  an  officer  "to  properly  represent  the 
dty  In  an  advertising  or  general  way  •  •  • 
as  a  resort  before  the  people  at  large." 

(Syllabus  by  the  Court.) 
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POTTS  T.  CITY  OP  CAPE  MAT. 


^  Certiorari  by  the  state,  on  the  prosecution 
of  Charles  W.  Potts  and  others,  to  review 
,.  two  resolutions  of  the  common  council  of  the 
..t  city  of  Cape  May.  Besolutlons  set  aside. 
I?  Argued  February  term,  1901,  before  OUM- 
|:     MERE  and  FOET,  JJ. 

~  J.  Splcer  I^eaming,  for  prosecutors.  James 
M.  E.  Hlldreth,  for  defendant  city  of  Cape 
May.    Horace  F.  Nlzon,  for  defendant  Lem- 

-     uel  B.  MlUer. 


FORT,  J.  The  writ  In  this  case  brings 
up  two  resolutions  of  the  city  council  of  the 
city  of  Gape  May.  The  first,  adopted  No- 
vember 23,  1899,  reads  as  follows:  "Where- 
as, we,  the  city  council,  assembled,  feel  that 
the  city  of  Cape  May  has  not  or  is  not  prop- 
wly  represented  in  an  advertising  or  general 
way,  and  we  think  it  Is  very  important  that 
onr  city,  as  a  resort,  be  placed  before  the 
people  at  large:  Now,  therefore,  be  it  re- 
solved, that  Mr.  L.  E.  Miller  be  appointed  to 
represent  this  city,  with  the  understanding 
that  no  conti-acts  shall  be  made  whereby  the 
city  be  obligated  without  first  the  consent 
of  this  council."  The  second,  adopted  Au- 
gust 7,  1900,  reads  as  follows:  "Resolved, 
that  the  city  solicitor  la  instructed  and  here- 
by authorized  to  make  the  best  possible  com- 
promise with  Lemuel  B.  Miller  for  his  claim 
against  the  city."  Mr.  Miller  seems  to  have 
entered  upon  the  duties  designated  in  the 
resolution  adopted  November  23,  1899,  and 
he  subsequently,  it  appears  by  the  record, 
presented  a  bill  against  the  city  for  services, 
npon  which,  it  not  being  paid,  suit  has  been 
Instituted.  It  was  this  claim  in  suit  which 
the  resolution  of  August  7,  1900,  authorized 
the  city  solicitor  to  compromise.  The  prose- 
cutors are  residents  and  taxpayers,  and  chal- 
lenge the  power  of  the  city  council  to  pass 
the  resolution  in  question,  or  to  incur  ex- 
penees  of  the  character  Indicated.  It  Is 
conceded  that  no  statute  expressly  confers 
upon  the  city  council  the  power  to  appoint 
Miller  for  such  a  purpose.  The  city  of  Cape 
May  is  Incorporated  by  a  special  charter  en- 
acted in  1875.  Laws  1876,  p.  206.  It  is  un- 
disputed that  the  city  charter  does  not  au- 
thorize the  appointment  of  Mr.  Miller,  un- 
less the  authority  can  be  gathered  or  implied 
from  the  language  of  section  9  or  20,  or  both. 
That  there  is  no  implied  power  in  a  munic- 
ipal council  to  employ  persons  to  do  work 
outside  of  duties  germane  to  city  govern- 
ment cannot  be  questioned.  It  is  equally 
true  that  municipal  powers  are  to  be  strictly 
constmed,  and,  where  doubtful,  held  not  to 
exist  1  DUl.  Mun.  Corp.  $!  89-91;  Willard 
V.  Killlngworth,  8  Conn.  247;  Mayor  v. 
Tuille,  3  Ala.  187,  86  Am.  Dec.  441;  Minturn 
T.  Larue,  23  How.  435, 16  L.  Ed.  674;  Ottawa 
T.  Carey,  108  U.  8.  110,  2  Sup.  Ct.  361,  27  L. 
Ed.  660.  Is  there  anything  in  section  9,  or 
the  other  provisions  of  the  city  charter,  broad 
enough  to  be  held  to  cover  the  engagement 
of  a  person  to  advertise  the  city,  in  a  gen- 


eral way,  "as  a  resort,  before  the  peofte  at 
large"?  Section  9  of  the  city  charto:  autbaa* 
Izes  the  appointment  of  "such  other  and  aO 
subordinate  officers  of  the  said  city,"  wbetk- 
er  named  In  the  act  or  not,  as  "may  1b  tk» 
opinion  of  the  city  council  I>e  necessary  far 
the  better  ordering  and  governing  the  aaid 
city,  for  the  preservation  of  Its  health,  om 
for  the  convenience,  safety  and  advantac» 
of  commerce  and  trade."  In  connection  with 
this  section  of  the  charter,  another  claoae 
should  be  quoted,  and  that  is  the  last  clame 
of  section  20,  which  declares  that  "the  citjr 
council  shall  have  power  to  make  and  estab- 
lish such  ordinances,  regulations,  rules  and 
by-laws  *  *  ♦  as  they  may  deem  neeca- 
sary  and  proper  •  •  •  for  the  prosperitjr 
of  the  said  city  and  its  inhabitants,  and  tba 
same  to  alter,  modify  and  repeal."  We  d» 
not  think  the  provisions  of  the  city  charter 
above  quoted  are  broad  enough  to  cover  an. 
engagement  of  a  party  to  perform  the  serv- 
ices indicated  by  the  resolutions  brought  ap 
by  the  writ,  and  the  bill  of  Mr.  Miller  a» 
presented  to  the  city  council  as  found  in  tba 
record.  The  items  of  the  account  rendered 
by  Mr.  Miller  clearly  demonstrate  that  tba 
duties  he  did.  and  which  evidently  he  thought 
he  was  engaged  to  perform,  consisted  in  s»- 
Ing  to  Philadelphia,  and  entertaining  peraeai' 
there  and  at  Cape  May,  at  dinner,  and  tba 
like;  the  dinners  being  given  to  persona 
whom  he  might  think  able  to  "boom"  tba 
city,  or  bring  custom  to  it  by  way  of  sboit- 
ened  or  speedy  transportation.  The  evldcnea' 
would  seem  to  indicate  that  the  chief  ef- 
forts of  Mr.  Miller  were  directed  to  securfaig. 
advantages  for  the  Cape  May  &  New  Jeiaaf 
Coast  Steamship  Company,  in  which  he  ci- 
ther was  then,  or  very  soon  after,  larger 
interested,  as  his  testimony  shows.  Tba 
power  to  appoint  city  officers,  in  the  nlntb- 
sectlon,  gives  authority  to  appoint  as  city 
officers  only  such  officers  as  "may  be  necea- 
sary  for  the  convenience,  safety,  and  advan- 
tage of  commerce  and  trade."  That  meana 
commerce  and  trade  within  the  city;  the  reg- 
ulation and  direction  of  commercial  affataa 
within  the  city;  such  officials  as  may  be  nee- 
essary  within  the  city  to  promote  couvc»- 
ience,  secure  safety,  and  be  to  the  advantaga 
of  commerce  and  trade  of  the  Inhabltanta^ 
Nor  do  we  think  that  the  general  welfai* 
clause  In  the  twentieth  section  of  the  char- 
ter, which  permits  the  city  to  adopt  rega* 
latlons,  etc.,  for  the  "prosperity  of  said  dty 
and  Its  inhabitants,"  furnishes  authority  ta 
engage  a  man  for  the  purposes  for  wU^ 
Mr.  Miller  was  engaged.  The  twentieth  aaa- 
tion  only  authorizes  the  employment  of  oA- 
cials  "for  the  preservation  of  the  pnblle 
health  and  prosperity  of  said  city  and  its  ia- 
babltants."  This  clause  cannot  be  extended 
to  embrace  officers  as  city  officials  who  are 
to  be  engaged  in  matters  entirely  aside  fro^ 
city  duties  within  the  purview  of  the  eit]^ 
government.  If  it  Is  within  the  power  of  m 
city  council  under  a  general  wel|are  da] 
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of  t&is  character  to  appoint  and  pay  an  offi- 
cer to  travel,  adrertlBe,  and  canvass  for  cus- 
tom and  sojourners,  It  Is  equally  within  their 
power  to  engage  in  various  enterprises, 
wblch  ther  may  think  will  bring  advantage 
l^  wiiy  of  commerce  or  trade  to  the  city. 
Snch  powers  will  never  be  Inferred.  If  they 
are  found  to  exist,  it  must  be  because  of 
seme  etpress  provision  of  the  city  charter  by 
which  they  are  clearly  conferred.  The  reso- 
iBttons  brought  up  are  ultra  vires  the  munlc- 
IpaiiCy,  and  are  set  aside. 


H0WE3LL  V.  HOWELL. 

(Oonrt  of  Errors  and  Appeals  of  New  Jersey. 
July  2,  1901.) 
JDIVORC£— DESERTION. 
Where  a  husband  left  his  wife  under  a 
false  statement  of  the  purpose  for  which  be 
was  going  away  from  home,  and  of  the  place  to 
wfaicE  be  was  going,  taking  with  him  her  en- 
gagement ring  and  two  watches,  which  he  bad 
formerly  kept  in  his  house,  and  the  same  day 
wrote  to  his  wife's  father  that  he  had  run  away, 
that  there  was  no  use  tracing  him,  that  he  did 
iMt  know  as  he  would  ever  be  back,  that  he 
did  not  know  where  he  would  go,  and  asking  bis 
father-in-law  to  go  and  get  bis  wife  and  move 
her  home;  that  In  a  few  letters  he  wrote  her 
after  leaving  he  never  expressed  any  intention 
of  returning,  nor  asked  her  to  join  him,  nor 
manifested  any  regret  at  the  separation,  nor 
contributed  anything  towards  her  support,  and 
never  returned  to  her,  the  absence  continuing 
for  two  years  and  five  months  before  the  peti- 
tion was  filed, — the  wiUfal,  continued,  and  ob- 
stinate desertion  declared  in  the  statute  to  he 
sufficient  ground  for  divorce  is  proved,  and  the 
petitioner  is  entitled  to  a  decree. 
(Syllabns  by  the  Court) 

Appeal  from  court  of  chancery. 

Bill  by  Sadie  Howell  against  Clinton  O. 
Howell  for  divorce.  From  a  decree  dismiss- 
ing the  petition  (48  Atl.  SIO),  plaintiff  ap- 
peals.   Reversed. 

Oeorge  M.  Shlpman,  for  appellant. 

OARRETSON,  J.  The  appellant  filed  her 
petition  for  divorce  April  3,  1000,  on  the 
ground  of  desertion,  and  alleges  that  her 
husband  deserted  her  In  the  month  of  Octo- 
hae,  1897.  The  defendant  filed  no  answer, 
and  the  case  was  heard  ex  parte.  It  appears 
from  the  evidence  that  the  petitioner  and 
the  defendant  were  married  June  2,  1897; 
that  the  defendant  lived  with  the  petitioner 
from  the  time  of  tbe  marriage  until  the  10th 
day  of  October,  1897,  and  taught  school  from 
September  1,  1897,  to  tbe  16th  day  of  Octo- 
ber, 1897:  that  on  the  16th  day  of  October, 
1867,  which  was  a  Saturday,  the  defendant 
left  borne  on  tbe  morning  train,  having  t(AA 
his  wife  the  day  before  that  he  had  received 
a  letter  from  a  butcher  at  a  certain  place, 
aifkiug  him  to  come  and  post  bis  books,  as 
be  bad  been  In  the  bablt  of  doing.  He  usual- 
ly went  on  bis  wheel,  and  came  back  In  the 
Areniug,  and  on  this  occasion  he  said,  first, 
that  be  would  go  on  bis  wheel,  but  aftec- 


wards  he  said  tbat  he  was  tired,  and  wonU 
go  on  the  train.  He  said  he  would  be  back 
at  night  He  took  his  wheel  with  blm.  He 
did  not  stop  off  at  tbe  place  to  whlidi  he 
said  he  was  going,  bnt  went  on  wltb  tii« 
train  beyond  tiiere,  to  another  place,  from 
which  place  be  wrote  and  mailed  a  letter 
to  his  father-in-law,  stating  tbat  he  had  nm 
away,  and  was  on  his  road  then;  that  be  was 
going  to  Port  Jervls,  and  it  waa  no  use  ot 
tracing  him,  tbat  he  did  not  know  as  he 
would  ever  be  back;  he  did  not  know  where 
be  would  go;  that  he  was  In  debt  and  could 
not  pay,  and  wanted  bis  father-iUrlaw  to  go 
and  get  his  wife  and  move  her  home;  tbat 
be  has  never  been  back  and  has  never  con- 
tributed anything  to  the  support  of  bis  wife 
since.  It  appears  from  the  evidmce  that 
when  he  went  away  he  took  with  blm  his 
wife's  engagement  ring,  which  be  bad  given 
her,  and  two  watches,  which  tie  had  kept  ba 
a  trunk,  besides  a  watch  which  he  carried. 
He  owed  $150,  which  he  had  gotten  upon  a 
note  the  morning  he  was  married,  and  which 
note  bis  wife  has  since  paid.  When  he  first 
went  away  he  wrote  from  Baltimore  to  his 
father-in-law  for  doilies  and  money,  and  his 
father-in-law  sent  him  clothes  and  money. 
He  afterwards  wrote  to  bis  sister  from  St 
Louis,  asking  for  money,  and  bis  wife  sent 
him  $20.  It  does  not  appear  that  be  ever  ac- 
knowledged the  receipt  ot  this  $20.  The  peti- 
tioner had  received  some  letters  from  him 
after  be  left  and  before  sending  blm  the 
$20,  but  it  does  not  appear  that  in  any  of 
them  he  ever  spoke  of  returning  to  hve,  or 
asked  her  to  go  to  him,  or  expressed  any 
regret  tbat  they  were  not  able  to  live  to- 
gether. On  tiie  SOtii  of  June,  1899,  more 
than  20  months  after  he  had  left  his  wife, 
she  received  a  letter  from  him,  dated  Chi- 
cago, In  which  he  addreasea  her  as  his  'T>ear 
Wife*';  tells  her  where  he  is;  that  he  had 
left  tbe  hospital;  gives  some  acconnt  of  hli 
ailments,  and  the  treatment  for  tfaeaa;  asks 
her  to  remall  him  a  letter  which  he  supposes 
she  had  written,  and  which  he  bad  directed 
should  be  sent  back  to  the  place  where  be 
had  lived  when  he  left  her;  tells  her  he  will 
keep  her  posted  as  to  bis  progress;  gives 
her  some  of  his  expectations  of  employment, 
and  what  he  will  make  by  It;  says,  "Doo't 
forget  and  send  me  back  the  letter,  lore,  as  I 
don't  want  to  lose  any  more  communica- 
tions from  you;"  tells  her  of  the  condition  of 
the  weather;  and  concludes,  "Remonber  me 
to  sister  and  the  other  folks,  and  don't  foi^ 
get  your  own  husband."  This  could  hardly 
be  called  a  letter  expressive  of  very  much 
regard,  still  less  of  aftection,  and  it  is  abso- 
lutely destitute  of  any  regret  at  separation 
from  his  wife,  or  of  any  desire  that  she 
should  Join  hba,  or  of  any  intention  of  re- 
turning to  her. 

We  hare,  then,  a  husband  going  away 
from  his  home,  after  giving  a  false  reason 
to  his  wife  for  leaving;  sending  word  to  her 
father  that  he  has  left  wltb  a  purpose  of  not 
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returning,  and  tofonnlng  him  of  Umt  fact 
and  requesting  him  to  look  after  her.  He 
carries  out  his  intention,  and  gives  no  Indica- 
tion of  change  In  his  intention  for'  more  tbaoa 
two  years  and  ffre  months  before  the  blB 
was  filed.  It  is  not  necessary  that  the  peti- 
tioner should  show  any  motive  for  her  hus- 
band's desertion  of  her.  That  he  was  in 
debt  was  snrely  no  Bofflclent  mottve  for  his 
going  away.  It  Is  no  answer  to  bee  charge. 
We  can  only  judge  of  his  Intention  by  his 
acts,  and  his  leaving  his  wife  mider  a  false 
statement  of  his  prnrpose  in  going  away;  his 
taking  her  property  with  blm;  hl»  fMryiag 
that  he  was  going  anvay;  that  theve  was  no 
use  tiTtng  to  trace  him;  his  continued  ab- 
sence for  nrore  ttion  the  statutory  period;  Ua 
fallmre  to  make  any  provision  for  his  wife; 
and  the  total  absence,  In  the  few  letters  he 
sent  hex,  of  any  expression  of  an  Intention  to 
retom,— are  surely  sufficient  to  sattafy  the 
court  that  he  has  been  guilty  of.  willful,  con- 
tinued, and  obstinate  desertion. 

We  think  that  his  act  of  going  away,  In  the 
light  of  ttie  deception  practiced  upon  his 
wife,  his  statement  of  bis  purposes  In  his 
letter  to  bis  father-in-law,  and  his  subsequent 
failure  to  give  that  act  any  other  color,  was 
desertion,  and  so  intended  by  him,  and  the 
use  of  a  few  mildly  atfectlonate  words  in  a 
letter  cannot  deprive  his  acts  and  previous 
words  of  their  legitimate  force.  We  then 
hsve  cessation  of  cohabitation,  an  intention 
In  the  mind  of  the  defendant  to  desert,  and 
a  separation  against  the  will  of  the  petition- 
er, wtaich,  under  the  decisions  In  this  state, 
are  held  sufficient  to  justify  a  decree  for  di- 
vorce upon  the  ground  of  desertion.  Taylor 
V.  Taylor,  28  N.  J.  Bq.  207;  Sergent  v.  Ser- 
gent,  83  N.  J.  Bq.  204.  The  petitioner  has 
made  out  such  a  case  as,  under  the  statute 
and  decisions  In  this  state,  Justifles  a  decree 
for  divorce. 


STATE  (RTAN,   Prosecutor)  v.   MAYOR, 

ETC..  OP  CITY  OF  PATERSON  et  al. 

(Snpreme  Court  of  New  Jersey.    July  2,  1901.) 

CITY   CONTKACTS— AWARD— JUDICIAL  REVIEW 
—PAVEMENTS— REJE)CTION   OF  BIDS. 

1.  In  awarding  city  contracts,  where  there 
are  no  arbitrary  statotory  regulations,  a  city 
conncil  has  a  large  measure  of  discretion.  In 
reviewing  snch  action,  the  courts  will  only  in- 
quire into  the  good  faith  and  honesty  of  its 
exercise. 

2.  In  the  absence  of  fraud  or  palpable  abuse 
ot  discretion  on  the  part  of  the  municipal  au- 
thorities in  the  exercise  of  the  power  ^ntcd 
by  ti>e  le^slatnre,  the  only  question  for  judicial 
cognizance  is  whether  there  has  been  any  vioi- 
lation  of  legal  principles  or  neglect  of  pre- 
scribed formalities  in  entering  into  the  engage- 
ment which  is  the  subject  of  the  controversy. 

3.  It  is  the  right  of  a  municipal  liody  to 
select  and  have  such  qtiality  of  material  for 
use  hi  pavements  as  they,  in  the  honest  exer- 
cise of  the  discietion  vested  in  them,  may  re- 
quire. 

4.  The  council  could,  under  the  specifications, 
reject  any  bid,  and  they  had  an  absolute  dis- 
cretion to  so  do,  if  the  quality  of  the  materials 


proposed  to  be  used  by  a  bidder  were  not,  ia 
their  opinion,  under  ms  admissions,  or  under 
the  proofs,  up  to  the  standard  required. 
(Syllabus  by  the  Court.) 

Certiorari  by  the  state,  on  the  proseeotloa 
of  Edward  Ryan,  against  the  mayor  and  al- 
dermen of  the  city  of  Paterson  and  others, 
to  review  tbe  awarding  of  a  certain  contract 
by  the  common  council  of  the  city.  Writ  dl»- 
mlssed. 

This  opinion  covers  four  cases  bearing 
the  same  title,  and  involving  the  same  ques- 
tions, and  having  relation  to  as  many  streets 
in  the  city  of  Paterson. 

Argued  June  term,  1901,  before  YAM 
SYCKEL,  FORT,  and  GARRETSON,  JJ. 

William  B.  Gourley,  for  prosecutor.  Mlcba- 
ti  Dunn,  for  defendants. 

FORT,  J.  The  court  was  asked  to  dtomlsB 
the  writ  in  this  case  on  the  ground  of  laches 
in  applying  for  it  The  city  council  passed 
the  resolution  awarding  the  contract  here  un- 
der review  May  8,  1901,  and  the  mayor  ap- 
proved and  executed  the  contract  Saturday, 
Slay  ICth.  Work  was  commenced  by  the 
contractor  Monday  a.  m.,  May  27th,  and  the 
writ  In  this  case  was  applied  for  and  allow- 
ed Monday,  May  27th,  about  S  p.  m.  The 
fact  of  the  execution  of  the  contract  by  the 
mayor  was  not  made  public  by  filing  it  in 
the  comptroller's  ofiice  of  the  city  until  May 
27tb,  the  day  this  writ  was  allowed.  If 
laches  can  be  said  to  edst  In  this  case^  It 
would  be  difficult:  to  state  a  case  wliere  It 
did  not.  The  contract  brought  up  is  made  by 
the  dty  of  Paterson  with  Marley  &  Forbes 
to  pave  certain  streets  of  the  city  with 
Trinidad  Lake  asphalt.  Hie  prosecutor  bid 
for  the  same  work,  and  was  the  lowest  bid- 
der therefor.  The  city  council,  regardless  of 
this  fact,  awarded  the  contract  to  Martey  ft 
Forbes,  whose  bid  for  the  work  was  much 
Ugher.  The  specifications  bid  upon  contain 
■  clause  that  the  city  council  may  reject  any 
or  all  bids.  No  point  Is  made  as  to  the  re- 
sponsibility of  the  prosecutor,  or  the  sufO- 
dency  of  the  bond  tendered  by  btan  as  re- 
quired by  the  contract  There  are  but  two 
grounds  relied  upon  u  reasons  for  the  re- 
fusal to  award  him  tlie  contract:  (1)  He 
has  had  no  experience  in  laying  asphalt  pave- 
ments; (2)  he  does  not  Intend  to  lay  the 
kind  and  quality  of  asphalt  which  the  council 
requires  and  deems  the  beet  to  be  laid.  The 
first  of  these  grounds  is  of  little  consequenca 
A  contractor  may  have  little  personal  experi- 
ence for  doing  the  work  bid  upon,  but  his 
ability  to  secure  the  best  experts  in  the  trade 
for  such  work  may  be  unquestioned.  The 
evidence  in  the  record  shows  that  compe- 
tent men  to  refine,  superintend,  and  lay  as- 
phalt can  be  easily-  obtained.  The  second 
ground  is  the  one  upon  which  the  dty  coun- 
cil may  rightly  rely  to  sustain  its  action. 
It  appears  that  the  city  council  were  unani- 
mous In  rejecting  the  prosecntor's  bid,, and 
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awarding  the  contract  to  Marley  &  Forbes. 
In  awarding  city  contracts,  where  there  are 
no  arbitrary  statutory  regulations,  a  city 
council  has  a  large  measure  of  discretion. 
In  reviewing  such  action  the  courts  will  only 
Inquire  Into  the  good  faith  and  honesty  of 
Its  exercise.  If  It  appears  that  the  action  of 
the  city  authorities  was  taken  In  an  honest 
belief  that  to  award  the  contract  as  they 
did  was  for  the  best  Interests  of  the  public, 
It  will  not  be  disturbed,  even  though  the 
court,  on  a  review  of  the  same  facts,  may 
think  that  another  conclusion  would  have 
been  Justified.  The  law  places  the  obliga- 
tion upon  the  municipal  authorities,  and  not 
upon  the  court;  and,  where  there  are  facts 
which  show  their  action  to  be  consistent  with 
an  honest  Judgment,  the  court  should  not 
Interfere.  Van  Relpen  v.  City  of  Jersey  City, 
68  N.  J.  Law,  262,  2C8,  83  Atl.  740;  Flndley 
V.  City  of  Pittsburgh,  82  Fa.  351;  Ferguson 
T.  Board,  00  N.  J.  Law,  404,  38  Atl.  676.  In 
Oakley  v.  City  of  Atlantic  City  (N.  J.  Sup.) 
44  A.tL  651,  Mr.  Justice  Lipplncott  stated  the 
rule  In  this  wise:  "In  the  absence  of  fraud 
or  palpable  abuse  of  discretion  on  the  part 
of  the  municipal  authorities  In  the  exercise 
of  the  power  granted  by  the  legislature,  the 
only  question  for  Judicial  cognizance  Is 
whether  there  has  been  any  violation  of  legal 
principles  or  neglect  of  prescribed  formalities 
In  entering  into  the  engagement  which  Is 
the  subject  of  the  controversy."  The  expert 
testimony  In  the  record  makes  It  quite  clear 
that  land  asphalt  will  not,  without  the  great- 
est care,  and  the  most  skillful  refining  and 
handling,  produce  satisfactory  results.  The 
material  which  the  prosecutors  Intend  to  use 
Is  undoubtedly  known  as  "land  asphalt" 
There  was  no  pretense  at  any  of  the  hear- 
ings, either  before  the  committee,  the  city 
council,  or  this  court,  that  the  asphalt  which 
would  be  used  by  the  prosecutor.  If  he  were 
given  the  contract,  would  not  be  land  asphalt, 
or  that  Trinidad  Pitch  Lake  asphalt  would 
be  used.  The  specifications  upon  which  the 
prosecutor  bid  contained  this  clause:  "The 
pavements  of  the  Trinidad  Pitch  Lake  as- 
phalt will  be  considered  as  the  standard 
pavement"  The  council  could,  under  the 
specifications,  reject  any  bid,  and  they  had 
an  absolute  discretion  to  so  do.  If  the  quality 
of  materials  proposed  to  be  used  by  a  bidder 
were  not  in  their  opinion,  under  his  admis- 
sions or  under  the  proofs,  up  to  the  standard 
required.  The  prosecutor  does  not  now  claim 
that  If  given  the  opportunity,  he  can  prove 
to  the  satisfaction  of  the  city  council  that  the 
material  he  intends  to  use  will  be,  or  will  be 
equal  to,  Trinidad  Pitch  Lake  asphalt  The 
testimony  of  J.  W.  Howard,  the  prosecutor's 
expert  would  Justify  the  city  council  in  r& 
fusing  the  contract  to  the  prosecutor.  In 
speaking  of  the  two  kinds  of  asphalt  and 
their  merits  as  paving  material,  he  says: 
"Q.  What  do  you  know  about  laying  this 
so-called  'land  asphalt'  In  cities?  A.  It  has 
been  laid  in  a  great  many  dtles.    It  has 


failed  several  times,  and  It  has  succeeded 
several  times,  according  as  It  was  properly 
refined  or  treated  or  not,  and  properly  mitsd 
with  other  Ingredients.  Q.  Do  you  know  cf 
the  failure  of  the  so-called  lake  aq>halt'  In 
the  way  of  pavement?  A.  Pavements  iif 
which  lake  asphalt  was  a  part  of  the  as- 
phaltlc  cement  have  generally  succeeded, 
but  at  the  cost  of  much  laying,  many  t^iaI^ 
many  experiments,  and  many  failures,  ii. 
What  do  you  know  about  the  present  f>»- 
tem  of  laying  of  asphalt  pavements?  A 
Lake  asphalt,  being  in  the  bands  of  long-ex- 
perienced men  and  companies,  produces  prac- 
tically constant  and  fixed  results  to-day.' 
The  proofs  before  the  court  show  that  land 
asphalt  may.  possibly,  with  great  care,  be 
laid  so  as  to  be  good,  while  lake  asphalt  l8 
now  so  well  understood  by  long  use  as  to 
be  certainly  safe.  A  city  council  will  not  be 
required  by  the  court  to  speculate  with  an 
uncertain  material,  even  If  it  costs  less,  es- 
pecially when  it  appears  that  from  another 
quality  of  similar  material  they  are  assured 
of  a  pavement  of  the  quality  and  standard 
required.  No  one  can  read  the  testlmonj 
of  the  experts  of  both  the  prosecutor  and 
city  in  this  case,  and  reach  any  other  con- 
clusion than  that  the  Trinidad  Pitch  Lake  as- 
phalt gives  assurance,  where  land  asphalt 
only  holds  out  a  possibility,  of  a  pavement 
of  the  quality  and  character  required  by  the 
specifications  upon  which  the  bids  were  made 
in  this  case.  The  court  of  errors  has  settled 
the  question  of  the  right  of  a  municipal  body 
to  select  and  have  such  quality  of  material 
for  use  in  pavements  as  they.  In  the  honest 
exercise  of  the  discretion  vested  in  them,  may 
require.  City  of  Newark  v.  Bonnell,  57  X. 
J.  Law,  424,  31  Atl.  408.  There  is  nothing 
in  the  record  to  Justify  the  flndJng  that  the 
action  of  the  mayor  and  city  council  of  Pater- 
son  In  this  case  was  not  taken  In  good  faith, 
and  upon  the  exercise  of  an  honest  Judgment, 
with  all  necessary  facts  before  them.  The 
writ  win  be  dismissed. 


STOEES,  Treasurer,  v.  SCHLACTER. 

(Court  of  EiTrors  and  Appeals  of  New  Jersey. 

June  11,  1901.) 

COSTS— TAXATION    ON    APPBAL-COURTS-JU- 
RISDICTION— CERTIORARI. 

1.  Where  plaiatiff  in  error  obtains  a  reversnl. 
In  the  court  of  errors  and  appeals,  of  a  jads- 
ment  of  the  aupreme  court  and  also  an  affirm-        I 
ance  of  the  orlgiaal  judgment  of  the  mayor's 
court  thus  ending  the  litigation,  he  is  entitled 

to  co.sts  in  the  court  of  errors  and  appeals. 

2.  Where  a  cause  In  the  mayor's  court  is  | 
taken  to  the  supreme  oourt  by  certiorari,  and  i 
the  decision  of  the  latter  court  is  afterwards  I 
reversed  by  the  court  of  errors  and  appeals, 
the  costs  in  the  supreme  court  under  the  stat- 
ute giving  the  supreme  court  discretion  aa  to 
costs  in  certain  cases,  cannot  be  retaxed  bj 
the  court  of  errors  and  appeals,  but  an  appli- 
cation therefor  must  be  made  to  the  supreme 
court. 

Motion  to  retax  costs.    Granted  in  part 
For  former  opinion,  see  4^  Atl.  5S& 

Digitized  by  CjOOQIC 


N.J.) 


BBOWN  T.  BROWN. 


689 


PER  CURIAM.  The  plaintiff  In  error  ob- 
tained in  tills  court,  not  only  a  roTersal  of 
tlie  judgment  of  tlie  supreme  court,  but  also 
an  affirmance  of  ttie  original  Judgment  in  the 
trial  court,  thus  finally  ending  the  litigation 
In  his  favor.  He  is  therefore  entitled  to  costs 
in  this  court. 

The  cause  having  been  brought  into  the 
supreme  court  by  certiorari,  the  question  of 
costs  there  is  by  statute  committed  to  the 
discretion  of  that  court,  and  consequently 
application  must  be  there  made  for  costs  in 
certiorari. 


RATT^ISS  et  al.  t.  NBWARK  &  H.  TRAO 

TION  C». 

(CoDrt  of  Errors  and  Appeals  of  New  Jersey. 

July  2,  1901.) 

STREET     RAILROADS— TRACK— INTERFBRBNGB 
BY  CITY-INJUNCTION. 

The  tracks  of  a  street-railway  company, 
required  by  ordinance  to  conform  to  the  grades 
of  the  streets,  were  above  the  grade,  and  the 
mayor  of  the  I>orough  found  employes  of  the 
company  at  work  on  the  tracks,  aad  wag  told 
by  the  foreman  that  they  were  raising  the 
traclcs,  whereupon  the  mayor  ordered  him  to 
deeist.  Held  not  sufficient  to  authorize  an  In- 
junction restraiaing  the  mayor  and  council 
from  interfering  with  the  work  of  the  com- 
pany on  its  trades. 

Appeal  from  court  of  chancery. 

Bill  by  the  Newark  &  Hackensack  Trac- 
tion Ciompany  against  Oeorge  Bayliss  and 
others  to  restrain  interference  with  work  on 
complainant's  tracks.  From  a  decree  mak- 
hig  the  injunction  perpetual,  the  defendants 
appeaL    Reversed. 

Addison  Ely,  for  appellants.  Lindabury, 
!n>pue  &  Faulks,  for  respondent. 

VOORHEES,  J.  The  Newark  &  Hacken- 
sack Traction  Company  was  operating  a  trac- 
tion road  on  Belleville  avenue,  in  North  Ar- 
lington, ander  and  by  virtue  of  an  ordinance 
of  the  borough  passed  December  16,  A.  D. 
1896.  This  ordinance  provided  that  the  rails 
comprising  the  tracks  of  the  company  should 
be  laid  so  as  to  conform  to  the  surface  of  the 
avenue  at  the  time  they  were  laid,  and 
should  be  raised  or  lowered,  at  the^  expense 
of  the  company,  to  conform  to  any  alteration 
of  the  grade  which  might  thereafter  be  made 
by  the  borough.  On  the  24th  day  of  May, 
A.  D.  1900,  George  Bayliss,  the  mayor  of  the 
borough,  saw  a  body  of  men  at  work  on  the 
company's  tracks  on  Belleville  avenue. 
They  had  proceeded  about  four  or  five  feet 
over  tlie  line  dividing  the  town  of  Kearney 
from  North  Arlington,  when  be  approached 
the  foreman,  and  asked  him  what  they  were 
doing.  He  was  Informed  by  him  "that  they 
were  raising  tbe  tracks  through  tbere."  He 
notified  the  foreman  that  he  could  not  pro- 
ceed further  with  raising  tbe  tracks  tlirongh 
the  borough;  that  they  were  already  above 
the  surface  of  tbe  street;  and  that  he  would 
not,  as  mayor  of  tbe  borough,  permit  them 


to  be  raised  to  any  higher  elevatloii.  Tbe 
company  then  applied  to  the  court  of  chan> 
eery,  and  procured  a  rule  to  show  cause,  with 
a  restraining  order  commanding  tbe  mayor 
and  council  to  desist  and  refrain  from  inter- 
fering with  the  work  of  the  companjr  on 
their  tracks  in  the  borough.  This  injunction 
was  afterwards  made  perpetual.  The  com- 
pany had  no  further  or  greater  authority  in 
the  avenue  than  was  granted  to  it  by  the  or- 
dinance. They  were  required  under  its  terms 
to  maintain  the  tracks  so  that  they  should 
conform  to  the  surface  of  the  avenue.  It 
appears  that  the  rails  were  at  that  time  be- 
yond the  restrictions  of  tbe  ordinance,  and 
above  the  surface  of  tbe  street,  and  the  may- 
or was  Informed  by  the  foreman  in  charge  of 
the  workmen  that  tbey  were  In  the  act  of 
raising  them  still  higher.  As  the  executive 
officer  of  the  borough,  he  directed  them  to 
stop  the  work,  and  forbade  further  raising 
of  the  tracks.  No  force  or  violence  was 
used,  and  the  mayor  does  not  appear  to  have 
done  any  Improper  or  unlawful  act  He 
was  Justified,  from  tbe  information  he  re- 
ceived, in  forbidding  further  elevation  of  tbe 
tracks,  and  in  ordering  the  work  thereon  to 
stop.  The  facts  do  not  Justify  the  interfer- 
ence of  the  court  of  chancery,  and  the  in- 
junction should  foe  dissolved,  and  tbe  bill 
dismissed. 


BROWN  V.  BROWN. 

(Court  of  Chancery  of  New  Jersey.     May  2S, 

1901.) 

DIVORCB-CONNIVANCB    OF   HUSBAND— SUFFI- 
CIENCY OF  EVIDENCE. 

1.  In  a  suit  for  divorce  for  the  wife's  adul- 
tery, the  testimony  of  two  witnesses  to  acts  of 
adultery,  with  that  of  others,  showing  a  strong 
disposition  of  such  wife  and  her  alleged  para- 
mour to  be  in  each  other's  company  during  the 
time  specified,  and  frequent  meetings,  with 
opportunity  for  illicit  indulgence,  ond  acts  of 
familiarity  in  kissing  and  embracing,  etc.,  dis- 
proved only  by  a  denial  by  the  parties,  sup- 
ported by  another  person,  who  vawt  have 
known  of  the  improper  intimacy,  is  sufficient 
to  entitle  petitioner  to  relief. 

2.  A  husband  knew  that  bis  wife  was  Visit- 
ing at  the  house  of  her  paramour,  who  was  a 
young  man  several  years  her  Junior,  and  knew 
that  he  was  visiting  her.  She  had  been  mar- 
ried 10  years,  liome  two  children,  and  had  not 
shown  any  disposition  to  go  astray.  The  father 
of  such  paramour  warned  such  husband  as  to 
hie  wife  s  conduct  several  months  before  tlie 
commencement  of  the  suit.  He  did  nothing 
to  arreart  his  wife's  course,  but  waited,  ol^ 
serving  and  obtaining  information,  and  on  one 
occasion  permitted   such   paramour  to  accom- 

gany  her  to  a  theater,  and  spoke  of  him  as  her 
est  man.  A  detective  was  employed  to  watch 
them,  and,  shortly  after  a  report  of  Improper 
relations,  suit  for  divorce  for  tbe  wife's  adul- 
tery was  begun.  Held  insufficient  to  show  con- 
nivance or  acquiescence  of  petitioner  barring  a 
divorce,  as  he  was  justified  in  waiting  to  know 
the  truth  before  acting. 

Bill  by  Oeorge  T.  Brown  against  Mary  O. 
Brown  for  divorce.  Heard  on  petition,  an- 
swer, and  testimony  takot  before  the  mas- 
ter.   Decree  granted.  ^  r 
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Eflavd  McGee  and  Tbumai  F.  B«dle^  for 
petitioner.    Isaac  S.  Taylor,  for  defendant 

PITNEY,  V.  O.  The  petition  was  filed  on 
XoTeniber  IQ,  1898,  aud  in  It  tiie  petitions 
charges  his  wife  with  several  acta  of  adul- 
tery conuuitted  during  the  prevlouB  summer 
with  one  WmUm  H.  Cane,  Jr.,  at  the  vU- 
lage  of  Bogota,  on  the  Hadtensacli  river,  op- 
posite Hackensack,  in  Bergen  county,  at 
Red  Bank,  in  Monmouth  county,  and  at  the 
residence  of  the  petitioner.  No.  82  Glenwood 
avenue,  •Teisey  City.  The  adultery  is  denied 
by  the  defendant. 

A  mass  of  evidenae  was  produced  by  the 
petitiouer  tending  to  show  a  strong  disposi- 
tion on  the  part  of  the  defendant  and  her 
alleged  paramour  to  be  in  each  other's  com- 
pany during  the  period  mentioned,  and  fre- 
quent meetings  with  more  or  leas  of  oppor- 
tunity to  Indulge  illicit  desires.  If  any  they 
had,  and  acts  of  familiarity,  ancfa  aa  kiss- 
ing and  embracing,  and,  further,  on  two  oc- 
casions, actual  acts  of  adultery.  These  acts 
were  all  denied  on  the  witness  stand  in  the 
most  explicit  and  positive  manner  by  the  de- 
fendant and  the  co-respondent,  and  their  de- 
nial is  supported  by  other  persons,  who  In 
some  instances,  at  least,  must  have  known 
of  the  improper  Intimacy,  If  It  existed. 

It  may  be  said,  generally,  of  the  evidence, 
that  it  is  contradictory  to  a  painful  extent 
That  on  the  part  of  the  petitioner  comes 
mainly,  with  two  notable  exceptions,  from 
the  mouths  of  domestic  servants.  The  prop- 
er welgbt  to  be  given  to  the  evidence  mider 
such  circumstances  indnces  me  to  consider 
at  the  start  the  indisputable  facts  of  the  case. 

The  petitioner  and  defendant  are  both  na- 
tives, I  believe,  of  the  county  of  Hndson. 
Petitioner's  father  was  the  founder  of  a  re- 
tail dry-goods  business  in  Jersey  City,  and 
the  petitioner  was  connected  therewith  as 
an  eraployg,  and  presumably  had  a  large  in- 
terest in  the  concern.  The  defendant's  par- 
ents lived  at  Bayonne,  In  said  county.  They 
were  married  December  27,  1888.  At  that 
time  the  petitioner  was  about  21  or  22  years 
of  age,  and  the  defendant  about  two  years 
younger;  so  that  the  petitioner  was  past  30, 
and  the  defendant  about  29,  years  old,  at  the 
time  of  the  occurrences  covered  by  the  tes- 
timony. Two  children  were  bom  of  the  mar- 
riage,—the  oldest,  George  T.,  bom  August  6, 
1883,  and  the  younger,  Gordon,  bora  in  Jan- 
uary, 1806.  In  the  spring  of  1896  the  peti- 
tioner rented  a  house  In  Bogota,  and  lived 
there  with  the  defendant  until  December, 
1890,  and  it  was  at  that  house  that  their 
youngest  child  was  born.  In  the  same  vil- 
lage lived  the  Cane  family,  consisting  of  a 
grandfather,  William  H.  Cane,  St.,  his  son 
and  head  of  the  house,  Fl-edertck  W.  Cane, 
and  the  letter's  son,  William  H.  Cane,  Jr., 
the  co-respondent,  who  was  bom  In  August, 
1874,  and  was  about  21  or  22  years  old  at  the 
time  the  parties  hereto  lived  at  Bogota.  Be- 
sides the  grandfather,  isos.  and  grandson. 


the  grandson's  sister,  a  Mrs.  Van  Keuren. 
with  her  husband,  lived  in  the  family,  and 
was  the  housekeeper.  She  had  a  daugbter 
about  the  same  age  as  the  older  Brown  lior. 
The  wife  of  Mr.  Frederick  W.  Cane,  the 
mother  of  the  co-respondent,  was  living  sep- 
arately from,  hw  husband.  While  the  par- 
ties to  this  suit  were  living  at  Bogota  they 
became  acquainted  with  the  Cane  famHy. 
and  the  acquaintance  ripened  Into  an  inti- 
macy, which  continued  to  the  time  of  tlie 
bringing  of  this  suit  In  December,  1896,  the 
parties  removed  to  Jersey  City,  and  occupied 
a  house  on  York  street  until  the  spring  of 
1898,  when  they  moved  into  a  bouse  on 
Glenwood  avenue,  on  what  Is  called  the 
"Hill,"  and  one  of  the  most  desirable  neigh- 
borhoods for  residence  in  Jorsey  City.  In 
the  smnmer  of  1897,  while  living  in  the  York 
street  house,  the  defendant  and  her  children 
and  maidservant  spent  several  weeks  at  Bo- 
gota, boarding  with  a  Mrs.  Brlnkerhoff,  and 
in  June,  189S,  she  again  went  there  with  hei 
two  children  and  maidservant,  and  boarded 
with  a  Mrs.  Ludwig,  until  August  5th,  when 
she  went  with  her  child  and  maidservant, 
and  with  Mrs.  Van  Keuren  and  her  child. 
to  board  with  a  Miss  Bussell  at  Red  Bank, 
on  the  shore  of  the  inland  tide  waters  which 
lead  from  Red  Bank  to  I^ong  Branch  and  its 
neighborhood.  It  is  clearly  shown  that  both 
Mrs.  Van  Keuren  and  her  brother,  the  co- 
respondent Tlstted  at  petitioner's  honse  on 
Glenwood  avenue  in  the  spring  of  iaS8;  and 
when  the  defendant  and  her  children  went  to 
board  with  Mrs.  Ludwig,  at  Bogota,  In  June 
of  the  same  year,  she  was  a  frequent  Tisitor 
at  the  Cane  house,  and,  when  not  ylsttlng 
there,  that  young  Mr.  Cane  visited  her  fre- 
quently at  the  Ludwig  house.  Her  husband 
visited  her  very  seldom  at  that  place.  He 
never  stayed  overnight. 

Two  notable  facts-  arrest  attention  In  con- 
nection with  the  conduct  of  defendant  while 
boarding  with  Mrs.  Ludwig.  The  maldserr- 
ant  LInie  McCebe,  u^on  whose  testimoay 
reUanoe  is  had  for  undue  familiarly  from 
the  lattor  part  of  June  to  Eieptembea-  1st 
swears,  in  addition  to  the  other  acts  of  fa- 
miliarity to  be  mentioned  hereafter,  that  one 
afternoon  Mrs.  Brown  and  young  Mr.  Dane 
went  away  on  their  wheels,  and  were  gone 
the  whole  evening,  and  did  not  return  nntil 
about  2  o'clock  in  the  morning.  It  should 
be  here  observed  that  Bogota  Is  about  six 
miles  north  of  the  line  between  Hudson 
and  Bergen  counties,  and  that  the  county 
line  is  the  northerly  end  of  a  boulevard 
whioh  extends  thence  southerly,  fourteen 
miles  or  more  through  Bergen  county  to 
Bergen  Feint.  Further,  the  co-respondent 
Cane  was  at  that  time  eniraged  in  businea? 
in  Hoboken.  Now,  both  Mrs.  Brown  and  the 
co-respondent  swear  that  on  the  aftemom 
referred  to  by  McCahe,  they  met  by  appoint- 
ment about  5  p.  m.,  with  their  wheels,  at  a 
road  house  at  the  north  end,  or  "top,"  I  be- 
lieve it  Is  called,  of  the  boulevard;  that  the; 


Digitized  by 


Google 


N.  J.) 


BBOWN  V.  BROWN. 


591 


rode  together  tbe  whole  length  of  the  boule- 
vard to  a  house  of  refreshment  called  the 
"Shore  House,"  on  the  banJcs  of  New  Xoik 
Bay,  at  Bergen  Point;  that  they  arrived  there 
about  7  o'clock,  took  dlnoer  there  together, 
sat  on  the  piazza,  with  a  crowd  of  other 
guesta  of  mlBcellaneous  character,  such  as 
patronize  that  sort  of  a  house,  listening  to 
music,  and  e&Joylng  themselves,  until,  Mr. 
Cane   aaya  after  10,  and  Mrs.  foown  says 
nearly  11,  o'clock;  that  they  then  started  for 
home  on  their  wheels;    that  they  were  In- 
termpted  by  showers,  and  obliged  to  take 
shelter  under  aheds  of  various  kinds;    that 
Cane's    wheel    became    disabled;     that    tbe 
roads  were  heavy;  and  that  they  arrived  at 
Mrs.  liUdwlg's  about  2  o'clock  In  the  morn- 
ing.   They  swear  that  they  saw,  and  presum- 
ably were  seen  at  the  Shore  House  by,  one  of 
the  soUcUors  of  the  petitioner  herein.    Now, 
I  cannot  bat  consider  this  excursion  a  most 
significant  circumstance.    Whether  It  would 
have  been  so  frankly  admitted  but  for  the 
fact  that  they  were  seen  at  the  Shore  House 
by  m.  witness  who  happened  afterwards  to 
be  interested  in  making  known  the  fact  Is 
quite  ImpoBsible  to  say.    Bot  the  fact  that 
they  do  frankly  admit  it  does  not  detract 
from  the  signlfleanoe  of  the  transaction.    It 
must  be  observed  that  the  defendant  was 
not  lured  unawares  or  thoughtlessly  into  an 
act  of  indiscretion,  but  that  It  was  done  de- 
liberately and  by  preconcert    I  am  unable 
to  reconcile  such  conduct  on  the  part  of  a 
married  woman  with  purity  of  mind  and 
purpose.    Admitting  that  their  story  is  true, 
and  that  no  carnal  Intercourse  took  place  be- 
tween them  that  night,  yet  the  question  re- 
mains why  should  a  chaste  married  woman, 
with  a  due  sense  of  her  duty  as  a  wife  and 
mother,  deliberately  take  such  an  excursion 
In  the  evening  with  a  young  unmarried  man, 
In  tbe  absence  of  her  husband?    Surely,  such 
conduct  indicates  that  the  person  indulging 
In  it  was  ready  to  go  further  in  the  same 
direction. 

The  next  remarkable  fact  is  that  the  fti- 
ther  of  the  ee-respondent,  Mr.  Frederick  W. 
Osse,  himself  observed  the  Intimacy  which 
apparently  existed  between  his  son  and  the 
defendant.  About  the  middle  of  July  he 
spoke  to  his  son  In  a  reproving  tone  about  it, 
and  about  the  middle  of  August,  after  Mrs. 
Brown  had  gone  to  Bed  Bank,  having  occa- 
sion to  meet  tbe  petitioner  on  business,  ap- 
prised blm  of  his  wife's  conduct,  and  toli 
him  that  If  be  would  go  to  Red  Bank  and 
observe  what  was  going  on  there  he  would 
probably  find  cause  for  a  divorce.  It  Is  prop- 
er to  state  here  that  this  was  the  first  in- 
timation, so  far  as  the  evidence  shows,  that 
was  given  to  the  petitioner  of  any  imprt^per 
conduct  on  the  part  of  his  wife.  The  alle- 
gation of  the  petition  la  "that  petitioner  and 
the  defendant  cohabited  together  as  hus- 
band and  wife  until  the  20th  day  of  August, 
1888,  and  since  said  date  your  petitioner  has 
Gontinned  to  live  in  tlie  same  bouse,  but  In 


a  different  part  thereof,  B^;>arate  and  apart 
from  the  said  defendant."  The  petition  do«s 
not  state  why  he  entirely  separated  himself 
from  his  wife  about  the  20tb  of  August,  but 
It  Is  fair  to  infer,  from  the  evidence  of  tbe 
elder  Mr.  Cane,  that  the  communication  he 
made  to  the  petitioner  was  the  cause  of  his 
complete  separation.  The  petition  further 
states  that  the  petitioner  did  not  have  abso- 
lute knowledge  of  the  fact  of  adultery  as 
charged  In  the  petition  until  November  7th. 

It  is  further  an  admitted  fact  that,  while 
the  defendant  and  her  children  and  maid- 
servant were  stopping  at  the  boarding  house 
in  Bed  Bank  with  Mrs.  Van  Keuren,  they 
were  visited  almost  every  week  by  the  co- 
respondent, and  that  the  co-respondent  went 
out  bicycling  wltb  the  defendant  That  on 
one  occasion  the  cycling  party  consisted  of 
Mrs.  Brown,   Mr.  Cane,  Mrs.  Van  Keuren, 

and   a    Mr.    R .    That   when  luncheon 

time  approached  Mrs.  Van  Keuren  and  Mr. 

B left  Mrs.  Brown  and  Mr.  Cane,  and 

went  home  to  their  boarding  house  to  luuoh- 
eon,  while  Mrs.  Brown  and  Mr.  Cane,  at  tbe 
request  of  Mrs.  Brown,  went  by  themselves, 
and  took  luncheon  together  at  a  road  or 
shore  house,  of  which  there  are  many  In  that 
neighborhood,  and  the  four  met  again  in  tbe 
afternoon  at  Highland  Beach  for  fuitber 
amusement  Mrs.  Brown  says  this  separa- 
tion of  tbe  party  was  at  her  request  so  that 
she  could  get  a  "square  meaL"  Neither  she 
nor  Oane  give  any  Identifying  description  of 
the  bouse  at  which  tbey  took  their  luncheon. 
This  occurred  on  Labor  Day,  September  6tb, 
and  on  that  day  Mr.  Brown  went  to  Red 
Bank  to  see  his  wife  and  children,  and  saw 
only  the  latter.  That  after  the  defendant 
returned  to  Jersey  City,  Cane  was  a  frequent 
visitor  at  defendant's  house,  and  from  that 
time  until  November  1st.  That  during  tbe, 
same  period  the  defendant  on  several  occa- 
sions visited  Mrs.  Van  Keuren  at  her  bouse 
at  Bogota,  where  she  was  then  living,  sep- 
arate from  her  father.  That  defendant 
spent  the  night  there  on  several  occasions, 
and  on  one  occasion  stayed  from  Saturday 
night  imtil  Monday  morning,  and  that  on 
those  occasions  she  was  visited  by  the  co- 
respondent. 

With  this  preliminary  statement  we  come 
to  a  closer  examination  of  the  evidence  of 
tbe  witnesses.  But  I  wish  to  say,  with  re- 
gard to  the  most  important  witnesses  for  the 
petitioner,  that  I  am  somewhat  embarrassed, 
in  weighing  tlie  value  of  their  evidence,  by 
the  fact  that  it  was  taken  In  longhand  by  the 
master,  and  an  attempt  was  made  to  follow 
the  rule  requiring  the  evidence  to  be  taken 
In  a  narrative  form.  Some  of  the  witnesses 
are  illiterate,  and  have  a  poor  command  of 
language,  and  the  evidence  cannot  be  read 
without  suspecting  that  the  exact  Idea  of  the 
witness  may  not  have  been  preserved,  or 
even  obtained,  by  the  master. 

The  first  witness  in  point  of  time  of  obser- 
vation 1b  Miss  Maggie  Meehan,  who  was  a 
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aerrant  in  the  family  of  the  petitioner  dur- 
tag  the  latter  part  of  the  time  of  their  liv- 
'Ins  in  York  street,  and  the  first  part  of  their 
living  in  Glenwood  avenne,  namely,  the  lat- 
ter part  of  the  year  1897  and  the  flrat  part 
«C  the  year  189S.  She  swears  that  during 
■ttuat  time  Mrs.  Brown  went  to  Bogota  sev- 
eral times,  say  once  in  two  or  three  weeks. 
Usually  stayed  over  night  She  stayed  at 
Mr.  Cane's  house,  where  Mrs.  Van  Kenren 
-was  then  living.  The  witness  left  the 
Browns  in  June,  and  went  to  live  with  the 
Cane  family  at  Bogota,  and  she  swears  that 
when  Mrs.  Brown  and  her  children  came 
'tiiere  to  board  at  Mrs.  Ludwig's  (June  to  An- 
S<iat,  18Q8)  she  was  at  Mr.  Cane's  house  a 
sreat  deal.  Another  witness,  a  Miss  Roe, 
•wears  that  She  was  a  servant  In  the  Cane 
"lioiise  at  Bogota,  and  that  In  the  spring,  com- 
mencing with  March,  1898,  Mrs.  Brown  came 
-there  frequently.  Sometimes  she  would  stay 
-an  night,  and  sometimes  two  nights.  These 
-'Witnesses  are  fully  corroborated  by  the  evi- 
■dfcnce  of  Frederick  W.  Cane  as  to  the  fre- 
quency and  length  of  Mrs.  Brown's  visits  to 
Ills  house. 

The  next  witness  la  Lizzie  McCabe,  who 
w«nt  to  live  with  the  Browns  at  Jersey  City 
about  the  middle  of  June,  1898,  as  nursemaid. 
A  week  later  she  went  with  Mrs.  Brown  and 
-tte  children  to  live  at  the  Ludwlg  boarding 
'house,  at  Bogota.  She  swears  that  when  she 
flrst  went  there  Mrs.  Brown  spent  her  even- 
ings at  Mrs.  Van  Kenren's;  that  that  prac- 
tice continued  for  two  or  three  weeks,  and 
after  that  she  spent  her  evenings  at  home. 
Hiere  she  is  corroborated  by  Mr.  P.  W.  Cane, 
-who  swears  that  Mrs.  Brown  spent  most  of 
ber  time  about  that  p«iod  at  his  house;  that 
the  practice  became  so  annoying  that  he 
a|)Oke  to  his  daughter,  Mrs.  Van  Keuren, 
alwut  it,  and  requested  that  it  be  discour- 
aged; and  the  fair  inference  Is  that  It  was 
discontinued,  as  testified  to  by  Miss  McCabe. 
The  witness  McCabe  swears  that,  during  the 
latter  part  of  the  five  or  six  weeks  spent  at 
llrs.  Ludwig's,  Mrs.  Brown  began  to  remain 
at  home,  and  the  co-respondent  came  there 
frequently,— almost  every  evening;  that  some 
-nights  he  stayed  until  after  10  o'clock,  and 
sometimes  until  after  11;  that  she  saw  the 
defendant  end  Cane  sitting  together  in  the 
'liammock  on  the  piazza,  and  saw  his  arms 
around  her  waist;  sometimes  they  sat  to- 
gether on  a  bench  on  tfie  piazza,  as  close  as 
they  could  get;  the  piazza  was  somewhat 
abaded  by  a  vine,  and  had  no  light  except 
that  which  came  from  the  street  light  in 
front  of  the  house.  She  swears  that  she 
aaw  Cane  kiss  Mrs.  Brown  good-night,  and 
that  on  one  evening,  after  11  o'clock,  the  two 
left  the  piazza,  and  went  into  the  parlor, 
where  there  was  no  light,  and  stayed  there 
aome  time.  The  witness  went  to  bed,  and 
was  still  awake,  however,  when  Mrs.  Brown 
«ame  upstairs.  When  Mrs.  Brown  came  up 
Ae  went  to  the  bathroom,  and  took  a 
-ayrlnge  with  her.    On  cross-examlnntlon  she 


stated^  and  I  think  satisfactorily,  bow  she 
was  able  to  see  and  observe  the  doae  fa- 
miliarity between  the  defendant  and  the  co- 
respondent at  Mrs.  Ludwig's  bouse.  She 
then  swears  to  yislts  of  the  co-respondent  to 
the  Bed  Bank  House,  which  was  kept  by  a 
Miss  Bussell,  where  the  defendant  and  her 
two  children  spent  the  month  of  August  witb 
Mrs.  Van  Keuren  and  her  child.  The  peti- 
tioner came  to  Red  Bank  on  three  or  four 
Sundays,  and  once  on  Labor  Day,  in  Sep- 
tember, but  never  stayed  overnight.  Came 
in  the  morning  or  at  noon,  by  boat  or  train, 
and  went  back  the  same  evening.  The  co- 
respondent visited  that  house  nearly  every 
Sunday,  and  on  two  or  three  occasions  stay- 
ed from  Saturday  till  Monday,  and  on  one 
occasion  overnight  The  witness  swears  that 
Cane  came  to  visit  Mrs.  Brown. 

And  here  it  is  necessary  to  introduce  a 
painful  feature  of  the  case.  I  hare  spoken 
of  W.  H.  Cane  and  slater,  Mrs.  Van  Keu- 
ren. Mrs.  Van  Keuren  had  a  friend,  a  Mi. 
R ,  a  widower,  who  visited  her  fre- 
quently at  ber  father's  house,  in  the  ab- 
sence of  her  husband,  Mr.  Van  Keuren,  so 
much  and  so  often  that  when  she  went  the 
first  week  in  August  with  Mrs.  Brown  to 
Miss  Bussell's,  at  Red  Bank,  her  father  told 
her  that  she  must  not  come  back  to  bis  bonae 
again  to  live.  He  swears  that  the  reason  for 
that  action  on  his  part  was  that  she  was  re- 
ceiving visits  from  another  man  (R )  in 

the  absence  of  her  husband.  At  the  same 
time  that  Mrs.  Brown  was  receiving  visits 
from  the  co-respondent  at  Bussell's  at  Red 
Bank,  Mrs.  Van  Keuren  was  receiving  visits 

from  Mr.  R .    He  was  there  attout  one 

Sunday  oftener  than  the  co-respondent,  and 
Miss  McCabe  swears  that  they  paired  ofT; 

that  R '8  visits  were  palpably  made  to 

Mrs.  Van  Keuren,  and  that  Cane's  ylsits  were 
palpably  made  to  Mrs.  Brown.  This  is  de- 
nied by  each  of  the  four.  I  think  the  clear 
weight  of  the  evidence  is,  notwithstanding 
its  attempted  contradiction,  In  favor  of  Miss 
McCabe's  view. 

1  may  as  well  stop  here  to  say  that  while 

all  the  parties  (R ,  Mrs.  Van  Kenren. 

Mrs.  Brown,  and  the  co-respondent)  deny 
that  the  visits  of  these  gentlemen  wa%  di- 
rected to  any  particular  female,  they  admit 
the  circumstances  above  stated,  namely,  that 
the  four  went  cycling  In  the  forenoon  of  La- 
bor Day,  and  when  it  came  time  to  go  home 
to  luncheon  Mr.  R and  Mrs.  Van  Keu- 
ren paired  off',  and  left  the  others,  and  took 
luncheon  at  a  roadside  house  by  themselves, 
and  then  the  four  met  by  appointment  at 
some  place  in  the  afternoon  to  spend  the 
evening  together.  On  this  occasion  Mr. 
Brown  was  expected  to  visit  his  family,  and 
did  come  to  Red  Bank,  but  did  not  find  Mrs. 
Brown.  Besides,  Mrs.  Van  Kenren  admits 
that  she  went  out  carriage  riding  alone  with 

Mr.     R .    Then    Miss    McCabe    swears 

I  hat  on  one  Sunday  at  Red  Bank,  about  3 
o'clock  in  the  aftemoof.   ^^  th;^  four- 
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R k  the  co-respondent,  Mrs.   Van  Keu- 

ren,  and  Mrs.  Brown— were  sitting  on  tbe 
plazsa,  tbe  two  gentlemen  were  each  lying  in 
a  hammock,  one  on  each  end  of  the  piazza, 
and  that  Mrs.  Van  Keuren  was  sitting  close 
to  Mr.  R ,  and  Mrs.  Brown  was  sit- 
ting close  to  Mr.  Cane;  that  Miss  Bnssell, 
the  keeper  of  the  house,  was  lying  on  the 
grass  under  a  tree,  and  that  tbe  witness 
was  near  at  hand;  that  Mr.  Brown  made 
his  appearance,  walking  from  the  train,  and 
was  first  seen  by  Miss  Bussell,  who  at  once 
spoke  out,  and  greeted  him,  "How  do  you 
do,  Mr.  Brown?"  in  a  loud  voice.  In  such  a 
manner  as  to  warn  the  parties  on  tbe  piazza; 
and  that  they  changed  their  positions 
promptly,  before  Mr.  Brown  came  within 
sight  of  them.  Now,  this  is  denied  by  the 
two  men  and  the  two  women  implicated,  in 
this  wise:  They  swear  that  the  situation 
was  substantially  as  stated  by  Miss  McCabe, 

except  that  Mr.  B was  sitting  by  the 

side  of  Mrs.  Brown,  and  Mr.  Cane  was  sit- 
ting by  the  side  of  his  sister,  Mrs.  Van  Keu- 
ren. Taking  the  story  altogether,  and  in 
connection  with  the  other  facts  hi  the  case^ 
I  am  satisfied  that  Miss  McCabe's  version 
is  the  true  one,  and  that  the  other  parties 
lust  mentioned  have,  to  say  the  least,  pre- 
varicated. This  witness  further  states  that 
on  one  occasion  at  Red  Bank  she  came  In 
from  an  outing  one  Saturday  evening  about 
quarter  to  10  o'clock;  that  Mrs.  Brown  and 
Mr.  Cane  were  on  the  piazza;  that  Mrs. 
Brown  called  to  tbe  witness  to  bring  her  her 
hat,  and  she  gave  it  to  her;  and  that  the 
co-respondent  and  Mrs.  Brown  went  out 
walking  together.  At  what  time  they  re- 
turned she  does  not  know.  She  further 
swears  that  on  one  occasion  she  wished  to 
write  a  letter,  and  used  Mrs.  Brown's  writ* 
taig  materials.  In  her  room,  and  she  found 
gome  unevenness  in  tbe  pad  upon  which  she 
placed  her  paper,  and,  lifting  It  up,  found 
an  unfinished  letter,  written  by  Mrs.  Brown 
to  the  co-respondent;  that  the  letter  com- 
menced with  "Dear  Will,"  and  sUted  that 
she  had  his  photograph  on  her  desk,  and  ev- 
ery time  she  sat  down  she  thought  of  him, 
and  she  said,  "Dear  Will,  do  you  think  of 
me  as  much  as  I  do  of  you?"  and  that 
the  letter  sx)oke  of  money;  that  Mr.  Brown 
did  not  allow  her  as  much  money  at  Bed 
Bank  as  he  did  at  Bogota;  and  she  under- 
stood the  letter  to  speak  as  if  she  had  been 
giving  Mr.  Cane  money.  The  writing  of  let- 
ters by  Mrs.  Brown  to  Mr.  Cane  Is  not  de- 
nied, but  Miss  McCabe's  statement  of  the 
contents  of  the  one  she  saw  is  denied  by 
Mrs.  Brown  and  by  Cane. 

On  one  of  the  last  Sundays  In  August, 
probably  the  first  one  after  the  petitioner 
bad  received  the  warning  from  the  co-re- 
spondent's father,  he  (petitioner)  went  to 
Red  Bank  (being  tbe  same  occasion  just  re- 
ferred to),  and  arrangements  had  already 
been  made  for  tbe  whole  party  (Mrs.  Brown, 

Cane,  Mr.  and  Mrs.  Van  Keuren,  and  B ) 
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to  go  ont  sailing  that  afternoon;  that  aft- 
er petitioner  had  been  at  the  house  a  lit- 
tle while  the  sailing  party  started  out,  and 
petitioner  was  invited  to  go  with  them.  He 
declined  to  go,  but  the  defendant,  notwith- 
standing the  fact  that  her  husband  had  ap- 
parently come  to  see  her  and  was  going  back 
the  same  evening,  preferred  to  go  out  sail- 
ing, and  did  go,  Mrs.  Van  Keuren  in  bathing 
costume,  and  did  not  return  until  nearly  9 
o'clock,  just  as  he  was  about  to  leave  for 
the  train  to  return  to  Jersey  City. 

Mr.  Brown  was  not  sworn  as  a  witness, 
but  it  la  fairly  inferable  from  the  facts  that 
on  that  Sunday  afternoon,  while  defendant 
was  out  salllug,  he  questioned  the  witness 
McCabe  as  to  the  conduct  of  his  wife,  and 
that  he  requested  tbe  witness  to  call  on  him 
when  she  came  to  New  York.  At  any  rate, 
towards  the  last  of  the  month  Mrs.  Brown 
found  In  McCabe's  room  an  unfinished  let- 
ter, which  she  was  writing  to  a  friend,  in 
which  she  spoke  of  Mrs.  Brown's  conduct 
with  Cane.  The  witness  McCabe  says  she 
also  spoke  in  that  letter  of  the  conduct  of 

Mr.  B with    Mrs.   Van    Keuren,    but 

this  part  of  the  letter  is  denied  by  Mrs. 
Brown.  The  latter  swears  that  when  she 
found  that  Miss  McCabe  was  writing  in  that 
manner  about  her  she  "thought  she  was 
playing  as  a  spy;  so  I  told  her  she  could 
pack  her  things  and  go^  because  I  didn't 
core  to  have  such  a  girl  in  my  house  any 
longer."  The  latter  reason  is  quite  sufficient; 
but  why,  If  she  was  perfectly  Innocent  of 
any  improper  conduct,  she  should  object  to 
having  a  spy  about  is  not  so  clear.  Miss 
McCabe  swears,  and  Mrs.  Brown  admits, 
that  she  had  asked  her  before  this  whether 
she  had  seen  anything  wrong  In  her  behav- 
ior, and  that  McCabe  had  said  she  had  not 
Just  here  it  is  to  be  noticed  that  it  plainly 
appears  that  Mrs.  Brown  and  Mrs.  Van  Keu- 
ren knew  while  at  Red  Bank  that  Mr.  Brown 
suspected  his  wife  of  Improper  conduct. 
They  had  undonbtedly  heard  of  Mr.  F.  W. 
Cane's  warning  to  Mr.  Brown,  already  re- 
ferred to. 

Now,  the  evidence  of  this  witness  McCabe 
is  only  Important  as  showing  the  great  fa- 
miliarity and  Improper  conduct,  in  the  way 
of  kissing  and  so  forth,  between  these  par- 
ties. She  proves  no  direct  act  of  adultery, 
and  if  her  evidence  stood  by  Itself,  contra- 
dicted as  it  is  by  the  four  parties,  it  would 
perhaps  not  have  much  value.  But,  such  as 
It  is,  her  character  has  been  attacked  with 
great  fierceness,  and  declarations  that  she 
has  made  to  third  parties  have  been  ad- 
mitted In  evidence  with  great  freedom.  It 
Is  proper  to  remark  at  this  time  that  Mr. 
Brown,  while  his  wife  was  at  Bogota  and 
Red  Bank,  did  not  occupy  his  own  house, 
but  took  a  suite  of  rooms  In  Nlnety-TUlrd 
street,  New  York.  There  is  no  direct  proof 
of  this,  but  it  is' admitted  by  counsel,  and  it 
was  excused  on  the  ground  that  a  high  flat 
In  the  upper  part  of  the  city  of  New  York 
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was  at  cool  and  pleasant  a  place  as  a  busl- 
nesa  man  could  find  anywhere  about  New 
Xoric,  and  was  sufSclently  convenient  to  his 
place  of  business  In  Jersey  City. 

It  la  testified  to  tbat  the  witness  McCabe 
said  to  a  tblrd  party  that  sbe  went  to  New 
York,  called  on  Mr.  Brown  at  his  lodgings, 
that  he  treated  her  Iciiidly,  toolt  her  out  to 
supper  and  to  the  theater,  and  that  Ite  fur- 
nished her  a  spare  roeon  to  sleep  in  at  his 
flat  In  New  York  City.  This  was  denied  by 
the  witness  on  the  stand,  and  there  la  no 
kind  of  proof  of  it,  as  against  Mr.  Brown. 
But  It  Is  testified  by  several  witnesses  tbat 
she  made  that  statement,  and  that  she  said 
she  wonld  get  even  with  Mrs.  Brown  for 
discharging  her,  that  she  would  roln  her, 
and  expressions  of  that  kind.  Now,  I  think 
that  it  may  be  fairly  inferred  that  the  peti- 
tioner did  treat  this  witness  kindly,  in  order 
to  Induce  her  to  tell  him  what  she  knew 
about  his  wife's  conduct.  He  had  recently 
been  warned  by  the  co^respoodenf  s  fatber 
that  his  wife  was  Uable  to  go  astray,  or  bad 
already  gone  astray,  and  be  was  entirely  Jns- 
tifled  in  wishing  to  assure  himself  of  the 
fact  Other  contradictory  statements  made 
by  the  witness  McCabe  are  testified  to;  bo 
tbat,  If  the  case  stood  alone  upon  her  evi- 
dence, as  I  have  remarked,  and  she  had  tes- 
tified to  more  positive  acts  between  these 
parties,  I  should  not  deem  it  safe  to  rely  up- 
on her  evidence  as  a  basis  for  a  decree  of 
tbls  court;  but  I  am  bound  to  say  that  the 
general  impression  left  upon  my  mind  by  a 
careful  study  of  the  evidence,  and  after  bear- 
ing the  counsel  for  the  defendant  in  a  most 
able  and  elaborate  argument,  occupying  two 
or  tbree  days,  is  that  her  evidence  is,  in  the 
main,  true.  It  does  not  seem  to  me  to  be 
manufactured.  You  cannot  properly  Judge 
of  the  probability  of  the  general  truth  of  her 
evidence  without  taking  into  consideration 
the  admitted  facts  I  have  previously  stated, 
to  wit,  the  night  ride  of  20  miles  to  the  shore 
house  at  Bergen  Point  and  the  remarks  up- 
on her  conduct  made  by  the  father  of  the 
co-respondent,  and  other  admitted  facts  in 
the  case  above  stated.  It  is  proper  to  remark 
of  tbls  witness,  and  four  other  witnesses  re- 
lied upon  by  the  petitioner,  whose  evidence 
will  be  referred  to  directly,  that  they  were 
called  and  sworn  and  gave  their  evidence 
before  Mr.  F.  W.  Cane  and  the  witnesses  of 
the  defendant  were  sworn,  and  the  wltnecwes 
of  the  petitioner  Just  rettnfnA  to  couM  not 
have  known  what  either  Mr.  F.  W.  Cane  or 
the  witnesses  of  the  defendant  would  testi- 
fy, and  yet  in  many  respects  they  are  cor- 
roborated In  a  rather  remarkable  manner  by 
the  later  testimony. 

This  brings  us  down  to  tbe  time  of  the  re- 
turn of  Mrs.  Brown  and  her  children  to  their 
.Jersey  City  home  on  Qlenwood  avenue.  A 
short  description  of  the  house  will  enable 
us  to  understand  the  evidence  as  to  the  oc- 
currences there.  It  was  a  basement  bouse, 
whh  dining  room,  kitchen,  and  laundry  la 


the  basement  so  that,  in  the  language  of  tlie 
servants,  everything  above  that  was  "up- 
stairs." On  the  main  floor  was  an  ordinary 
vestibule  leading  to  a  hall  on  the  left  side 
of  the  house  as  you  enter,  extending  nearly 
through  the  bouse.  On  the  right  of  it  two 
parlors,  and  In  the  rear  of  those  a  third 
room,  extending  across  the  whole  width  ef 
the  house,  including  the  hail,  and  with  a 
door  leading  from  the  end  of  the  hall  directiy 
into  It  (at  this  point  also  was  the  door  lead- 
ing to  the  basement).  These  three  parlor 
rooms  were  separated  by  sliding  doors:  that 
between  the  back  parlor  or  center  room  and 
the  third  room  being  narrower  than  that  be- 
tween the  two  parlors  proper.  There  were 
two  floors  of  sleeping  rooms  above  the  par- 
lors. The  house,  as  I  understand  it,  is  situ- 
ate on  the  corner  of  Otenwood  avenae  and 
the  boulevard,  so  that  It  Is  «i>e&  on  two  sides, 
and  across  the  rear  Is  a  narrow  piasza  or 
balcony,  with  steps  leading  to  it  from  the 
ground. 

The  first  witness  as  to  the  occurrences  at 
this  house  is  Rose  Leary,  who  came  there  to 
live  on  the  8th  of  September,  1898,  the  first 
day  of  its  occupancy  after  the  retnra  of  Mrs. 
Brown  from  Bed  Bank,  and  remained  thete 
until  October  14th.  Sbe  was  cook  and  laun- 
dress. The^only  other  servant  was  the  cham- 
bermaid and  nurse,  who  during  that  time 
was  Miss  Maria  MitcheU.  Both  of  them 
were  new  servants  engaged  by  Mrs.  Brown. 
Miss  I«ary  swears  that  during  the  five  or 
six  weeks  tbat  she  lived  there  Mr.  Cane  vis- 
ited Mrs.  Brown  frequently,  as  often  as 
twice  a  week,  In  the  afternoon.  Came  about 
half  past  2  and  left  about  S  o'clock,  Mr. 
Brown  being  away  from  home.  She  said 
tbat  en  Friday  afternoons,— she  mentions 
Friday  particularly,— after  Georgle,  the  elder 
boy,  then  6  years  old,  bad  returned  from 
school,  the  nurse  would  be  out  with  both  the 
children,  and  that  Mr.  Cane  would  come  to 
the  house  to  visit  Mrs.  Brown,  wbea  there 
was  nobody  In  the  house  but  herself  and 
Mrs.  Brown.  She  says  that  one  afternoon, 
about  the  hour  that  little  Georgle  was  ex- 
pected from  school,  she  (the  witness)  was  in 
the  front  areaway  to  let  Georgie  come  taito 
the  house  by  the  basement  and  tbat  when 
he  arrived  Mr.  Cane  also  arrived,  and  went 
up  the  steps  to  the  front  door,  and  rang  the 
bell,  and  tbat  the  child.  Instead  of  entering 
with  her,  went  mp  the  steps  with  Mr.  Cane, 
saying  he  would  go  in  that  way.  That  when 
she  (the  witness).  In  answer  to  the  bell,  got 
part  way  up  the  basement  stairs,  Mra.  Brown 
called  to  her,  and  said  tikat  she  herself  would 
go  to  the  door,  and  she  heard  the  door  open, 
and  Mr.  Cane  enter;  and  that  shortly  after 
Maria  and  the  children  came  Into  the  base- 
ment and  Georgle  bad  20  cents  In  his  hand, 
and  handed  the  money  to  the  witness,  and 
said,  "Here  is  your  money."  The  witness 
said,  "No.  that  Is  year  meney,  (Jeorgle;  your 
papa  gives  It  to  you  for  going  to  achocri." 
Tbe  cbiid  answeted,  "Ho;    tbls  Is  not  my 
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papa's  money;  dot  mtnnna  gave  mc  tlili 
money  to  go  ont  -when  my  uncle  Win  Cane 
came  In."  This  evidence  was  objected  to  as 
hearsay;  Irot  It  seems  to  me  that  It  Is  an  ex- 
ception to  tbe  rule  against  such  evidence, 
and  that  such  conduct  and  language,  coming 
from  an  Innocent  child  6  years  old,  has  some 
virelght.  Counsel  for  petitioner  aalu:  From 
Tv-hence  did  the  child  get  the  money,  if  not 
from  his  mother?  and  for  what  purpose  was 
it  given  to  the  child?  Mrs.  Brown  contents 
herself  with  slmiriy  n^atlvlng  this  question: 
"Q.  Did  yon  ever  give  to  your  child  Georgle 
any  money  to  go  out  at  the  house  when  Will 
Cane  was  at  the  bouse?  A.  Never."  Miss 
Leary  further  says  that  one  evening  she 
came  into  the  kitchen,  and  found  Maria 
Mitchell  sitting  in  the  kitchen,  sud  that  Ma- 
ria, cammenced  to  cry,  and  acted  as  if  she 
^vnted  to  tell  the  witness  something,  and 
the  witness  said,  "Maria,  don't  tell  me." 
She  gave  as  a  reason  for  saying  this  that 
she  did  not  want  to  hear  what  Maria  might 
say.  because,  as  she  said  at  the  time,  "we 
would  all  be  arrested."  Asked  on  the  stand 
what  she  meant  by  that,  she  said  that  she 
knew  Mr.  Cane  nsed  to  go  to  see  Mrs.  Brown, 
and  that  she  thought  Maria  had  seen  some- 
thing vrrong,  she  cried  so  hard,— could  hard- 
ly si>eak,— and  that  she  never  spoke  of  It 
afterwards.  The  importance  of  the  evidence 
of  this  witness  lies  in  its  tendency  to  prove 
that  Cane  came  to  the  house  in  the  after- 
noon, when  Mrs.  Brown  was  alone,  and  her 
hnsband  not  only  absent,  but  not  expected. 
It  may  be  said  generally  of  her  evidence  that 
it  is  free  from  any  appearance  of  having 
been  made  up  after  conference  with  any  of 
the  other  witnesses  or  with  counsel.  Upon 
the  whole,  I  am  not  able  to  find  any  reason 
for  disbelieving  this  witness. 

The  next  witness  is  Maria  Mitchell,  who 
came  to  live  with  the  Browns  as  nurse,  cham- 
bermaid, and  waitress— they  kept  but  two 
servants— at  the  same  time  that  Leary  did, 
September  fith  or  9th.  Both  she  and  I^eary 
appear  to  have  been  strangers  to  each  other 
and.  to  the  Browns.  She  remained  at  the 
Bro'wn  bense  continuously  from  that  time 
until  her  testimony  was  taken.  She  swears 
that  Case  came  to  the  house  two  or  three 
times  a  week,  and  sometimes  he  would  come 
In  1±e  afternoon,  but  for  the  most  part  in 
the  eveBing,  sometimes  while  Mr.  Brown 
was  at  home,  and  sometimes  while  he  was 
not  at  bone.  Brown  was  never  home  in  the 
afternoon,  except  on  Sunday.  And  here  it 
is  proper  to  say  that  Mr.  Brown  always 
came  heme  to  luncheon  and  to  dinner,  but 
woinld  usually  leave  the  house  after  dinner, 
go  back  professedly  and  presumably  to  bis 
place  of  bustneas,  and  would  reach  home  as 
late  aa  midnight,  and  sometimes  later.  In 
order  to  properly  understand  3Iaria  Mitch- 
ell's evidence,  K  should  be  sold  that  on 
Satnrday  evening,  October  1st,  and  on  SatuT" 
day  evening,  October  15tb,  Mrs.  Brown,  by 
the  permission  of  her  husband,  went  to  the 


theater  In  Newark  under  the  escort  of  Cane>. 
the  party  consisting  of  the  two;  that  some 
time  about  October  4th  or  6tb  a  Mr.  Coynes 
a  witness  whose  testimony  will  be  referred 
to  later  on,  was  employed  by  one  of  the 
solicitors  of  the  petitioner  to  watch  his  wife 
and  the  co-respondent;  and  that  on  the  night 
of  October  15th  he  accompanied  them,  with- 
out their  knowledge,  to  the  theater  In  New- 
ark, and  aifterwards  returned  to  the  house, 
and  testlfled,  as  will  be  seen  hereafter,  to 
what  he  saw  on  that  occasion.  Mow,  Mitch- 
ell testifies  to  several  important  mattersi. 
One  is  that  Mrs.  Brown  and  the  co-respond- 
ent would  visit  each  other  in  the  evening,  in 
the  third  room  of  the  parior  floor,  and  that 
twice  on  Mr.  Cane's  visits  she  was  called  by 
Mrs.  Brown,  and  required  to  procure  a  ci^ 
oe  pitcher  of  hot  water,  which  Mrs.  Brown 
took  from  her  hands,  and  went  upstairs  to 
the  bathroom,  staying  there  a  few  minutes. 
This  was  while  Mr.  Cane  was  In  the  house. 
Mrs.  Brovra  admits  that  she  did,  on  one  or 
more  occasions,  call  for  hot  water,  but  she 
said  it  wais  not  for  the  purpose  of  use  in  the 
bathroom  as  suggested  by  Maria  Mltchdl, 
but  to  be  drunk  as  a  remedy  for  IndSgestion, 
and  ^e  swears  that  she  nev^  called  for  it 
while  Mr.  Cane  was  in  the  bouse.  She  says 
there  was  hot  water  In  the  bathroom,  so  that 
there  was  no  occasion  for  its  carriage  to- 
that  room.  Several  suggestions  are  made  by 
the  counsel  of  petitioner  against  this  view. 
One  Is  that  during  the  latter  part  of  the 
evening  the  water  in  the  bathroom  might  not 
be  warm;  and  another,  that  there  was  no 
occasion  for  Mrs.  Brown  to  take  the  water 
up  another  flight  of  stairs  In  order  to  drink 
it  as  a  r^nedy  for  Indigestion;  and  still  an- 
other Is  that,  if  she  wished  merely  to  drink 
the  water,  why  was  it  hot  served  to  her  in 
the  ordinary  way  in  a  drinking  glass  on  a 
waiter?  Another  important  matter  to  which 
she  testifies  Is  to  overhearing  telephone  com- 
munications between  Mrs.  Brown  and  Mr. 
Cane.  With  regard  to  these  she  was  un- 
able to  say  what  she  heard,  except  that  Mrs,. 
Brown  called  Cane,  "Will,  dear."  She  fur- 
ther testifies  that  she  heard  Mr.  and  MrSk 
Brown  speaking  about  Mrs.  Brown's  visits  to 
Bogota,  and  Mr.  Brown's  objecting  to  them. 
She  fuTth«-  specifies  that  on  one  of  the  visits 
to  the  theater  it  was  about  11  when  Mrs. 
Brown  and  Cane  reached  the  house;  that 
Cane  came  in  with  Mrs.  Brown,  and  that  it 
was  after  12  when  Cane  left;  and  that  Mr. 
Brown  was  not  in  the  house.  But  the  im- 
portant matter  to  which  she  swears,  in  addi- 
tion to  those  Just  mentioned,  is  this  (and  It 
may  be  premised  by  saying  that  it  is  perfect- 
ly plain  that  both  the  servants  observed  the 
intimacy  between  Cane  and  Mrs.  Brown,  and 
their  conduct  and  evidence  must  be  consid- 
ered in  the  light  of  their  state  of  mind  in 
that  respect):  That  on  one  occaston,  wheni 
Mrs.  Van  Kenren  was  visiting  Mrs.  Brown,. 

Mr.  B and  young  Mr.  Cane  both  came 

there  to  see  them  in  the  evening  (Mr.  Brown 
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was  not  at  home),  and  tbat  the  four  were 
in  the  suite  of  rooms  constituting  tbe  par- 
lors, visiting  eacb  other;  that  late  in  the 
evoiing  she,  In  passing  along  the  hall,  ob- 
served that  Mr.  R and  Mrs.  Van  Keu- 

ren  were  in  the  front  parlor,  and  that  she 
did  not  see  there  Mrs.  Brown  and  Mr.  Cane. 
She  says  that  she  had  an  errand  with  Mrs. 
Brown,  to  take  some  order  tor  brealitast; 
that  she  walked  down  the  hall,  and  came  to 
the  door  at  Its  rear  end,  which,  as  we  have 
seen,  opened  directly  into  the  third  room, 
being  that  part  of  the  third  room  which  was 
in  the  rear  of  the  hall,  and  not  visible  from 
the  front  parlor;  that  the  door  was  ajar; 
that  she  pushed  It  partly  open,  and  found 
Mr.  Cane  and  Mrs.  Brown  in  the  act  of 
adultery,  on  a  lounge  which  confessedly 
stood  immediately  opposite  that  door.  The 
witness  is  somewhat  stupid,  very  illiterate, 
cannot  read,  and  has  a  poor  command  of 
language.  Asked  what  they  were  doing,  she 
said  they  were  "sleeping  with  each  oth«:." 
She  says  she  only  looked  a  moment,  saw 
what  was  going  on,  and  Immediately  retired, 
without  making  her  presence  known.  On 
cross-examination  she  was  pressed  severely 
to  say  In  explicit  words  what  Mrs.  Brown 
and  Cane  were  doing,  and  she  became  anger- 
ed because  the  counsel  pressed  her  on  that 
subject,  and  apparently  because  he  pressed 
her  with  other  questions  which  seemed  to  her 
unnecessary,  and  refused  in  fact  to  answer, 
and  generally  showed  her  lack  of  Intelligence 
and  appreciation  of  her  duty  as  a  witness. 
Except  for  that  sort  of  misbehavior  on  the 
stand,  and  for  the  fact  that  at  the  time  of 
the  giving  of  her  testimony  she  was  still  In 
the  employ  of  Mr.  Brown,  I  find  nothing  in 
the  case  to  impeach  her  testimony.  On  the 
ctmtrary,  I  find  a  disposition  on  her  part  to 
tell  the  truth,  and  I  much  doubt  her  ca- 
pacity to  manufacture  a  story  such  as  she 
details.    Her  story  Is  denied  in  toto  by  the 

four    parties    Implicated,— Mr.    B and 

Mrs.  Van  Keuren,  Mr.  Cane  and  Mrs.  Brown. 
They  all  swear  that  nothing  of  the  kind  ever 
happened.  And  it  Is  here  to  be  remarked 
that  while  an  accurate  plan  of  the  rooms  as 
produced  to  the  court  shows  that  the  point 
where  Maria  Mitchell  swears  she  saw  the 
act  of  adultery  was  not  visible  from  that 
part  of  the  house  where  the  witness  locates 

Mr.  R and  Mrs.  Van  Keuren,  yet  the 

whole  case,  In  not  only  this  but  another  act 
of  adultery  testified  to  further  on,  shows 
that  Mrs.  Van  Keuren  must  have  been  cog- 
nizant of  whatever  was  going  on  between 
her  brother  and  Mrs.  Brown. 

The  witness  Mitchell  is  unable  to  fix  with 
certainty  the  date  of  the  occurrence  Just  re- 
ferred to.  She  Is  uncertain  whether  it  was 
In  September  or  October,  but  thinks  It  was 
In  October,  and  after  the  visit  of  Mrs.  Brown 
and  Cane  to  the  theater  at  Newark.  Now, 
there  were,  as  we  have  seen,  two  such  the- 
ater visits,  namely,  one  on  October  1st,  and 
the  other  on  October  15th.    The  first  occur- 


red while  Rose  Leary  was  serving  as  coed: 
and  laundress.  Mitchell  swears  that  she 
thought  the  cook  was  out  at  the  time  It  oc- 
curred. She  swears  that  she  went  down- 
stairs to  the  kitchen  after  seeing  wbat  she 
did,  and  sat  In  the  kitchen,  but  that  sbe  was 
not  crying.  She  does  not  say  that  sbe  did 
not  cry  after  the  cook  came  in.  Now,  if  the 
date  of  the  occurrence  was  after  the  first 
theater  visit,  and  before  the  second.  It  occur- 
red during  Rose  Leary's  time,  who  left  on 
October  14th,  and  it  Is  probable  that  it  did 
occur  during  that  period,  because  the  witness 
herself  is  uncertain  whether  it  was  in  Sep- 
tember or  October.  If  it  occurred  while  Rose 
Leary  was  cook,  then  it  is  quite  consistent 
with  the  tatter's  evidence  that  Maria  Mitch^ 
commenced  to  cry  when  she  (Rose)  came  tn 
and  found  Mitchell  in  the  kitchen.  And  it 
may  be  remarked  of  the  evidence  of  these 
two  witnesses  as  to  the  occurrences  of  this 
evening  that  it  is  quite  plain  that  there  was 
no  preconcert  between  them,  and  it  shows 
no  disposition  on  the  part  of  either  to  manu- 
facture evidence,  but  the  contrary.  It  fur- 
ther appears  from  the  cross-examination  of 
Mitchell  that  the  first  person  she  ever  told 
what  she  had  seen  was  one  of  the  soUcItois 
of  the  petitioner,  after  the  suit  was  com- 
menced. Here,  again,  the  remark  must  be 
made  that,  in  Judging  of  the  probability  of 
the  truth  of  this  evidence,  all  the  other  cir- 
cumstances of  the  case  must  be  takoi  Into 
consideration,— the  persistent  Intimacy  be- 
tween the  parties,  the  manifest  desire  to  en- 
Joy  each  other's  society,  and  the  frequent 
visits  of  Mrs.  Brown  to  Mrs.  Van  Keuren  at 
Bogota,  while  she  was  keeping  house  there, 
between  September  7th  and  November  7th. 

The  next  witness  is  Rose  Sexton,  who  was 
employed  by  Mrs.  Brown  as  cook  and  laun- 
dress, commencing  on  the  morning  of  Octo- 
ber 15,  1808,  and  continuing  up  to  the  time 
of  the  taking  of  her  testimony,  whieb  com- 
menced on  January  10,  1880.  Miss  Sexton 
relates  what  occurred  on  the  evening  of  Oc- 
tober 15th,  the  first  day  she  was  there,  and  the 
second  evening  that  Mrs.  Brown  and  Cane 
went  to  Newark  to  the  theater  together,  when 
they  were  watched  by  the  witness  Coyne. 
She  says  that  she  sat  up  in  the  evening  hi 
Mrs.  Brown's  room  taking  care  of  the  chil- 
dren, in  relief  of  Maria  MltcheU,  the  nurse, 
who  was  out  visiting,  until  11  o'clock,  when 
she  went  to  her  room,  but  not  to  bed;  that 
she  heard  Mr.  Cane  and  Mrs.  Brown  arrire, 
and  that  she  sat  up  until  after  Oane  left 
She  says  that  Mrs.  Brown  and  Dane  came 
home  at  quarter  past  11,  and  that  he 
went  away  abont  quarter  past  12  o'clock. 
She  swears  that  there  were  no  lights  in  the 
parlor  at  11  o'clock.  Just  before  they  got 
home;  that  there  was  a  light  in  the  hall 
which  shone  Into  the  parlor.  The  plan  of 
the  rooms,  with  the  location  of  the  gaslights, 
shows  Just  what  the  effect  of  that  light  would 
be  upon  the  parlors.  It  would  shine  through 
the  rear  part  of  the  f rpnt^^lQi}  ^nto  the 
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central  room  or  back  parlor  proper,  but  would 
not  reach,  with  any  degree  of  illumination, 
the  third  room.  She  further  says  that  Mr. 
Brown  had  not  come  home,  and  was  not  In 
the  house,  at  the  time  Cane  left.  According 
to  her  evidence,  Cane  was  in  the  house  with 
Jlrs.  Brown,  in  Mr.  Brown's  absence,  very 
nearly  an  hour.  She  further  swears  that 
Cane  was  there  one  Saturday  afternoon  two 
or  three  weeks  after  she  went  there,  and 
that  he  came  there  by  appointment  made  by 
Mrs.  Brown  over  the  'phone;  that  she  heard 
Mrs.  Brown  answering  the  'phone,  and  she 
said  to  him  he  could  come  about  half  past 
S  in  the  afternoon;  that  the  appointment 
was  made  in  the  morning,  and  that  Mrs. 
Brown  was  called  up  over  the  'phone,  and 
the  witness  heard  her  say,  "Is  that  you. 
Will?"  that  she  did  not,  of  course,  hear  any 
reply,  but  that  she  heard  her  laugh;  that  she 
heard  several  talks  between  Mrs.  Brown 
and  Mr.  Oane  over  the  'phone.  At  one  time 
she  asked  him  to  come  and  si>end  Sunday 
afternoon,  and  that  she  said:  "What,  you 
can't  come?  Well,  I  won't  take  "No*  for  an 
answer.  Oh,  you  want  to  be  shook,  then? 
Oh,  very  well,  then  I'll  shake  you  just  as 
8oon  as  yen  want  to  be.  Did  you  get  my 
letter?  Why,  I  wrote  yesterday.  Well,  you 
tell  'Gert'  to  show  you  my  letter."  (Gert 
was  the  little  daughter  of  Mrs.  Van  Keuren.) 
Another  talk  over  the  'phone  was  this: 
"Well,  I  am  not  coming,  because  George  ob- 
jects. Aha;  1  wonder  what's  up.  No.  I 
am  coming  next  week,  though.  No;  I  can't 
come  to-day,  because  I'm  going  to  the  theater 
this  evening  with  George."  She  addressed 
him  as  "Will,  dear."  And  further  in  the 
talk  she  said:  "I  am  coming  next  week.  Be 
sure  and  meet  me  there.  I  am  going  to  bring 
Georgie  this  time  when  I  come,  for  a  blind." 
Another  talk  that  she  recollects  was:  "How 
is  it  that  you  stay  away,  so  long?  It  seems 
an  age  since  I  seen  you.  Well,  I  want  you 
to  come  up,  for  I  want  to  see  you.  I  have 
something  very  Important  to  tell  you.  No; 
really,  it's  no  jolly.  No;  I  can't  possibly  tell 
)t  to  yon  over  the  'phone;  you  must  come. 
Very  well,  I  will  expect  yon  between  three 
and  half  past  three.  But  come  down  on 
your  wheel,  if  It's  pleasant;  come  rain  or 
shine."  Another  occasion  was:  "Why  are 
you  afraid;  I  am  always  alone."  That 
Georgie  was  downstairs,  and  went  up,  and 
said,  "Who  are  you  telephoning  to.  Mam- 
mar*  That  she  said,  "Ob,  keep  still,  I  am 
talking  to  Uncle  Will;"  and  then  she  said, 
"Good-bye."  That  Mrs.  Brown  went  to 
B!>end  Saturday  night  and  Sunday  night  with 
Mrs.  Van  Keuren,  on  November  5tb  or  6th, 
and  then  returned;  and  on  Monday  the  wit- 
ness heaid  a  conversation  between  her  and 
Mr.  Brown,  in  which  she  learned  that  elec- 
tion day  would  be  a  school  holiday;  and 
then  she  remarked  to  her  son  George, 
"Georgie,  we  might  as  well  have  stayed;  If 
we  had  known  there  would  be  no  school,  we 
could  have  stayed."    And  she  said,  "I  guess 


we  will  pack  up  and  go  back  again,  Georgie." 
She  did  go  to  Mrs.  Van  Keuren's  again  on 
election  day.  Then  It  appears  that  on  No- 
vember 14tb  or  15th  Mr.  Brown  announced 
to  his  wife  that  be  sbonld  commence  suit 
against  her  for  a  divorce,  and  this  witness 
heard,  through  the  door  leading  from  the 
kitchen  to  the  dining  room,  Mrs.  Brown  say 
"it  was  a  mean,  contemptible  thing,  and  I- 
will  go  home  to  mamma  and  papa  this  very 
night."  That  she  heard  her  after  that  'phon- 
ing to  Mr.  Oane:  "Tou  will  stand  by  me, 
won't  you?  Will  your  father  stand  by  me? 
Oh,  oh;  don't  tell  me  that.  Why,  how  are 
yon?  Pretty  well,  under  the  circumstan- 
ces?" Then  further  on  she  adds  this  to  her 
evidence:  "She  asked  whether  the  father 
would  take  back  what  he  said."  These  tele- 
phone conversations  are,  as  to  these  details, 
admitted  in  part  and  denied  In  part.  I  con- 
sider them  quite  significant,  when  taken  in 
connection  with  the  facts  which  are  either 
admitted  or  proven  beyond  dispute.  And 
considering  that  this  witness  was  examined 
before  any  of  the  witnesses  of  the  defense, 
and  before  the  elder  Cane  was  called,  I 
find  it  impossible  to  believe  that  they  were 
manufactured  by  either  the  witness  who  de- 
tailed them,  or  by  any  one  for  her  use.  The 
importance  of  the  evidence  of  this  witness 
lies— First,  in  the  language  of  the  telephone 
communications;  second,  In  the  feet  that 
Cane  visited  Mrs.  Brown  at  her  home  when 
her  husband  was  absent  and  not  expected; 
and,  third.  In  the  occurrences  of  Saturday 
night,  October  15th,  yrhich  wiU  be  presently 
dealt  with. 

The  family  and  previous  history  and  sur- 
roundings of  this  witness  were  fully  disclosed 
by  her  cross-examination,  and  were  al>ove 
reproach.  An  attempt  was  made  to  show 
that  she  asked  for  employment  by  Mrs. 
Brown  at  the  instigation  of  Coyne,  whose 
evidence  will  next  be  considered,  and  with 
the  object  of  acting  as  a  spy  on  Mrs.  Brown. 
I  think  the  attempt  failed.  She  was  seek- 
ing employment,  and  accidentally  heard  that 
Mrs.  Brown  needed  a  cook.  She  did  not 
know  where  Mta.  Brown  lived,  but  happened 
to  be  acquainted  with  Mrs.  Coyne,  the  wife 
of  the  witness  Coyne,  and  knew  her  hus- 
band was  a  night  watchman,  and  inquired 
after  Mrs.  Brown,  and  was  Informed  by 
her  where  Mrs.  Brown  lived.  She  knew 
Coyne  to  speak  to  him  only.  Both  Coyne 
and  Sexton  swear  that  the  notion  that  she 
sought  employment  at  his  suggestion  or  she 
was  engaged  to  watch  Mrs.  Brown  Is  with- 
out foundation. 

The  next,  and  perhaps  the  most  Important, 
witness,  is  Mr.  James  A.  Coyne.  He  was 
formerly  a  salaried  police  oflScer  in  Jersey 
City,  and  described  himself  on  the  stand  as 
a  special  oflflcer,  who  was  stationed  In  the 
neighborhood  of  Glenwood  avenue  and  the 
Boulevard,  within  certain  limits,  api)ointed 
by  the  city  authorities,  and  paid  by  the  resi- 
dents as  a  night  watchman,    ^^e  truth  lOf 
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fala  account  of  himself  vreta  not  questioned, 
oor  was  bis  general  cfaaraxiter  attadE«d.  It 
seems  to  foe  in  a  measure  austeined  by  the 
Cact  that  he  was  employed  as  a  night  watch- 
tuau  by  a  highly  respectable  class  of  cttlsena, 
who  would  be  likely  to  be  quite  particular  as 
to  whom  they  so  employed.  The  only  mat- 
to-  urged  against  his  reliability  was  that  be 
was  wUllng  to  serve  as  a  sort  of  detectire 
to  watch  Mrs.  Brown.  He  swears  that  about 
the  -Jlth  or  5th  of  October  he  was  employed 
by  one  of  the  solicitors  of  the  petltloaer  to 
watch  Mrs.  Brown  and  Cane;  that  h«  «aw 
Cane  going  into  and  comii^  «Mit  of  the 
Brown  house  occasionally  during  the  period 
tbat  he  was  so  employed;  and  on  *ne  occa- 
«k»i,  which  he  speaks  of  as  two  weeks  be- 
fore the  15th,  and,  if  ao,  before  be  was  ea- 
gtiged  to  watch  Mrs.  Brown,  he  saw  Cane 
go  Into  the  house  with  Mrs.  Brown  between 
11  and  12  o'clock  at  night,  and  leave  about 
10  mlnntes  past  12,  Just  as  Mr.  Brown  was 
Solng  la.  This  was  undoubtedly  the  occa- 
sion of  the  Orst  theater  visit  On  Satur- 
day night,  October  15th,  being  Informed  that 
Mrs.  Brown  and  Cane  were  going  to  New- 
ack  to  the  theater,  he  got  on  the  same  trolley 
car  with  them  (and  it  may  here  be  said  that 
it  Is  about  30  minutes'  ride  from  Brown's 
faoHse  to  the  theater,  and  the  evening  serv- 
ice Is  at  intervals  of  16  minutes);  that  be 
followed  them  into  the  theater,  and  stayed 
there  antil  they  came  out,  bat  in  the  con- 
fusion due  to  the  throng  of  people  be  missed 
them,  and,  as  it  turned  out  afterwards,  took 
the  next  car.  He  reached  the  bouse  about 
lialf  past  11  or  quarter  before  12.  Observed 
a  light  in  the  ball  when  he  reached  the 
bouse,  and  nowhere  else  on  the  first  floor, 
and,  after  recoanolterlng  the  house  and  find- 
big  no  mode  of  ascertaining  whether  Cane 
-was  within,  he  reached  the  rear  of  the 
bouse,  and  W«it  up  tiie  steps  leading  from 
the  ground  to  the  back  piazza  or  balcony, 
which  runs  along  the  whole  rear  of  the 
bouse,  and  there  found  that  one  of  the 
Altades,  which  wa-e  hung  on  the  three  large 
windows  opening  from  that  third  room  onto 
the  piazza  or  balcony,  was  up  a  little  way 
from  the  bottom.  He  stooped  and  looked 
under  it,  and  saw  that  there  was  no  light 
burning  in  the  parlors,  and  whatever  of 
light  there  was  came  from  the  hall  light  a 
little  in  front  of  the  door  leading  from  the 
ball  Into  the  front  parlor.  The  location  of 
that  light  Is  shown  on  the  plan  before  al- 
luded to,  and  it  is  plain  that  it  would  throw 
a  light  diagonally  across  the  front  parlor  in- 
to the  door  space  between  the  front  parlor 
and  middle  or  back  parlor.  He  says  that  he 
saw  Mr.  Caue  and  Mrs.  Brown  standing  a 
little  way  from  tbe  mantel  In  the  middle  par- 
lor between  that  and  the  passageway  be- 
tween the  two  rooms,  and  that  be  had  his 
arms  around  her  and  was  kissing  her.  The 
■words  he  used  are,  "I  saw  him  embrace  her 
And  kiss  her."  He  immediately  came  down 
Crom  this  stoop,  because  be  thought  Cane 


was  about  to  leave,  and  after  a  few  aiiniites 
gaw  him  leave.  He  says  this  was  aboot 
quarter  past  12,  and  that  It  was  about  half 
or  three-quarters  of  an  hour  later  tliaa  that 
when  Brown  came  home. 

Taking  the  evidence  of  this  witneae;  ith 
gether  with  that  of  Ulss  Leary  and  Mis: 
Mitchell,  It  t^ids  to  prove  that  Case  and 
Mrs.  Brown  got  to  Brown's  hoise  from  be^ 
tween  quarter  to  half  past  U;  that  tbej 
stayed  in  the  house  together  until  stiertly 
after  12  o'clock,  wben  Cane  left,  and  that 
Brown  arrived  later.  So  that  Cane  was  in 
the  parlor  with  Mrs.  Brown,  and  without  any 
light  except  what  came  into  the  room  from 
the  gaslight  in  the  hall,  far  at  least  three- 
quarters  of  an  hour,  and  tliat  he  was  seeo 
embracing  and  kissing  her.  Now.  if  this 
evidence  be  true,  it  seems  to  establisb  quite 
clearly  an  adnlterovs  act  between  them,  be- 
cause, taking  all  the  other  evidence  la  the 
case,  It  is  quite  impossible  to  believe  that 
with  the  opportunity  that  was  there  given 
for  the  Indulgence  of  their  passiona  thi^ 
man  was  embracing  and  kissing  Mrs.  Brown 
oa  that  occasion  unless  he  had  either  al- 
ready had  or  was  about  to  have  sexual  in- 
tercourse with  her,  for  which  there  was 
abundant  opportunity.  And  it  must  be  re- 
marked that  it  was  clearly  shown,  and  wa« 
a  part  of  the  defendant's  case,  that  Brown 
was  in  the  almost  invariable  habit  of  staying 
out  in  the  evening,  especially  Saturday  even- 
ing, until  after  12  o'clock,  and  that  the  Bierr-  { 
ants  were  both  at  home  and  upstairs  in  their 
apartment. 

Now,  the  account  of  Mrs.  Brown  and  Case 
of  the  occurrence  is  this:  That  they  reached 
home  a  very  few  minutes  before  12  o'clock:  | 
that  Mr.  Cane  came  Into  the  house  with  Mrs. 
Brown,  and  Just  stood  th»-e,  without  sit- 
ting down,  for  about  Ave  minutes,  and  that 
at  the  end  of  that  time  Mr.  Brown  oame 
home;  that  Cane  Inet  him  In  the  ball,  and 
had  the  usual  evening  greeting,  was  ques- 
tioned as  to  what  sort  of  a  play  they  had  had. 
and  how  they  had  enjoyed  themselves;  and 
that  Cane  left,  and  that  it  was  necessary  for 
him  to  go  early  in  order  to  catch  the  tsain 
for  his  home,  which  train  left  Jersey  City 
at  12:28.  It  was  not  shown  how  long  a  pe- 
riod was  occupied  in  going  by  the  trolle.r 
trom  Brown's  house  to  the  ferry  at  Jerse.v 
City,  nor  was  It  shown  how  far  it  was  from 
that  point  to  the  crossing  of  the  Susque- 
hanna Railroad  and  the  Delaware^  Lacka- 
wanna &  Western  Railroad,  or  to  the  sta- 
tion on  the  Pennsylvania  Railroad  at  the 
west  end  of  the  tunnel  or  other  nearest 
stopping  point  on  the  Susquehanna  Ballcoad. 
So  that  the  precise  time  when  it  was  nec- 
esRiiry  for  Cane  to  leave  the  house  in  ocdw 
to  reach  his  home  does  not  appear,  but  It 
may  be  assumed  that  it  was  12  o'clock  or 
shortly  after.  So  that  &&  far  as  concerns  the 
time  of  his  leaTlng  which  was  fixed  h} 
Coyne  and  the  two  servants.  It  Is  not  laoos- 
Blstent  with  the  time  of  his  leaviac  to  catch 
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his  train  for  Bogota.  A  Tarlance  from  tbe 
tme  time  In  the  servants'  dock  wonld  ac- 
coimt  tor  the  time  which  they  fixed,  and 
Coyne  does  not  fix  it  precisely.  And  th«t 
the  period  (fire  minutes  or  so)  fixed  by  Cane 
and  Mrs.  Brown  for  his  stay  in  the  lionse  Is 
entirely  Inconsistent  with  Mr.  Coyne's  evi- 
dence, because,  confessedly,  Coyne  was  at 
least  15  mlnntes  behind  Mrs.  Brown  and 
Cane  in  reaching  Brown's  house,  and  then 
be  speut  some  time  in  reconnoitering  before 
be  found  the  wealc  point  on  the  back  bal- 
cony or  piazsa,  and  then  we  have  the  evi- 
dence of  Miss  Leary  that  Brown  came  in 
much  later.  But  then  the  question  still 
arises,  why  should  Cane  go  into  the  house 
at  all,  and  why  should  Mrs.  Brown  invite 
him  in?  Was  not  his  duty  as  an  escort 
fully  i)erformed  when  he  reached  the  house, 
and  saw  Mrs.  Brown  fairly  within  the  door? 
There  was,  confessedly,  no  light  in  the  house 
except  that  in  the  hall,  and  nothing  to  In- 
vite blm,— nothing  to  talk  about;  and,  sure- 
ly, mere  civility  or  courtesy  did  not  require 
his  entering. 

But  here  it  is  worth  while  to  revert  to  the 
visit  to  the  theater  of  two  weeks  previous. 
Coyne,  as  we  have  seen,  swears  that  on  that 
occasion  he  saw  Mrs.  Brown  and  Cane  en- 
ter the  bouse  together  between  11  and  12 
o'clock,  and  that  Cane  came  out  a  few  min- 
utes after  12,  and  that  he  met  Brown  com- 
ing in  as  be  came  out.  This  state  of  facts 
corresponds  almost  exactly  with  the  account 
of  Cane  and  Mrs.  Brown  of  what  occurred 
two  weeks  later,  on  the  16th. 

The  next  matter  testified  to  by  tills  wit- 
ness is  tiiis:  He  was  informed  that  on  Sat- 
urday, November  6th,  Mrs.  Brown  had  gone 
with  her  boy  George  to  visit  Mrs.  Van  Keu- 
ren  at  ber  house  in  Bogota.  He  went  to  Bo- 
gota, reconnoitered  the  Van  Keuren  house, 
saw  Mrs.  Brown  and  Mrs.  Van  Keuren  in 
the  dining  room,  apparently  clearing  away 
the  dishes  from  the  dinner  table,  and  saw 
Mr.  Cane  In  the  same  room.  This  was  about 
7  or  half  past  7  o'clock.  He  then  left,  and 
went  over  to  Hackensack,  and  got  a  ineal 
there,  and  returned  about  quarter  past  9 
o'clock,  and  resumed  his  observations  of  the 
bouse.  When  he  was  there  at  about  din- 
ner time  the  lower  part  of  the  house  was 
lighted  up,  and  there  were  no  lights  on  the 
second  or  bedroom  floor.  When  he  returned 
the  lights  in  the  lower  part  of  the  house 
(with  the  exception  presently  to  be  stated) 
were  all  out,  and  there  was  a  light  on  the 
bedroom  floor.  The  house  has  a  hall  run- 
ning through  the  center,  with  one  or  more 
rooms  on  each  side.  To  the  right,  as  yon 
face  the  house,  is  a  parlor,  and  behind  it  is 
the  dining  room.  The  parlor  projects  fur- 
ther towards  the  street  than  the  other  side 
of  the  hoiiKe,  and  this  projection  is  matched 
by  a  piazza  In  front  of  that  part  of  the 
bouse  which  Is  to  the  left  as  you  face  It,  and 
from  the  piazza  the  Aoor  opens  into  the  hall. 
On  the  left  of  the  hall  Is  a  very  small  room 


called  by  the  defendanfs  wttneases  the 
"den."  I  describe  this  room  from  a  plan 
produced  by  defendant  and  from  the  evi- 
dence of  ber  witnesses.  It  has  one  window 
opening  onto  the  piazaa,  and  immediately  op- 
posite that  window  is  a  fireplace.  la  front 
of  the  door  opening  from  the  hall  into  the 
den  there  Is  a  window  opening  on  the  side 
of  the  house,  which  Is  the  north  side;  the 
house,  as  I  understand  it,  faelng  to  the  west. 
The  door  had  been  taken  from  the  hinges, 
80  that  the  light  from  the  hall  shoiie  directly 
into  the  room.  To  the  right,  as  you  enter 
the  dea,  was  a  small  stand,  upon  which  was 
a  lamp  covered  with  a  red  shade.  Further 
on,  beyond  tlie  flreplaoe,  on  the  right,  was  a 
writing  desk.  Oiiposite  the  fireplace*  and 
against  the  window  which  opened  on  to  the 
piazza,  was  a  lounge.  Between  the  foot  of 
the  lounge  and  the  door  was  a  rocking-chair, 
and  at  the  head  of  the  lounge  was  a  book- 
case. There  was  a  desk  chair  and  two  rock- 
ing-chairs in  the  room.  There  were  shades 
drawn  down  against  each  of  the  windows. 
Cojme  chose  to  make  hia  observations  of  this 
room  from  the  north  window  opposite  the 
door.  The  shade  tJiat  hung  before  that  win- 
dow was  produced,  afid  proves  to  be  white, 
though  Coyne  thought  it  slightly  colored. 
This  la  accounted  for  by  the  red  shade  over 
the  lamp.  Besides,  by  actual  experiment,  I 
find  that  an  ordinal^  gas  light  gives  It  a 
sligbt  pink  tint.  If  that  window  had  been 
open,  he  would  have  looked  directly  length- 
wise  of  the  den  towards  the  door  leading 
into  the  hall,  aad  the  divan  would  be  on  his 
right,  and  the  flreplaoe  on  his  left,  and  the 
lamp  on  the  table  l^  the  hall  door  would  be 
almost  directly  in  front  of  him.  Standing  on 
the  ground,  he  was  able  to  see  the  form  of 
a  man  in  the  room.  He  removed  a  piazza 
chair  from  the  piazza,  carried  it  around  to 
the  side  of  the  bouse,  UBder  that  window, 
and  used  it  for  a  foot  stand,  and  by  that 
means  was  enabled  to  get  his  face  close  to 
the  window,  but  at  his  first  close  view  could 
see  nothing  in  the  room,  but  could  hear  low 
conversation  and  laughing.  When  a  per- 
son walked  across  the  room  a  shadow  would 
be  thrown  upon  the  window  shade,  and  a 
person  standing  or  sitting  near  the  window 
could  be  seen  with  more 'or  less  distinct- 
ness. When  he  first  assumed  this  position, 
which,  as  we  have  seen,  was  some  time  after 
9  o'clock,  he  heard  a  peculiar  creaking  noise 
to  his  right,  apparently  In  what  he  called 
the  northwest  comer  of  the  room,  but  evi- 
dently In  the  direction  of  the  lounge.  There 
was  nlRO  low  talking  and  laughing.  After 
the  \npae  of  about  half  an  hour  a  female  took 
a  seat  in  a  chair  very  near  the  window,  with 
her  side  to  the  window,  showing  her  profile, 
lie  thought  from  appearances  that  she  was 
in  dishabille.  Shortly  after  be  saw  the  pro- 
file of  the  form  of  a  man  sitting  near,  and 
directly  opposite  her,  with  his  face  towards 
ber,  but  the  man  was  so  far  out  of  the  range 
of  vlsten  as  to  be  oMij  partlallj  wul  at  times 
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visible.  Shortly  after  they  had  taken  this 
position,  and  the  low  mnmbllng  talk  was 
going  on,  the  words  of  which  he  could  not 
distinguish,  the  man  leaned  forward  towards 
the  woman,  and  the  woman  put  one  arm 
around  his  neck,  and  pressed  his  head  down 
to  her  bosom,  and  stroked  his  hair  with  the 
other  hand,  and  said,  "You  naughty  fellow," 
and  then  they  resumed  a  natural  position; 
and  some  time  after— he  thinks  about  half 
on  hour^the  man  reached  over,  and  took  hold 
of  the  woman's  arm  as  If  to  lift  her  up  and 
pull  her  out  of  the  chair.  That  some  slight 
resistance  was  made,  but  finally  he  seemed  to 
make  a  greater  effort,  and  partly  lifted  and 
partly  pulled  her  from  her  chair,  and  they 
disappeared  from  view.  Again  he  heard  some 
slight  laughing  and  talking,  but  could  dis- 
tinguish no  words,  and  finally  he  heard  this 
peculiar  noise  which  he  had  previously  heard, 
which  he  called  a  noise  like  the  creaking  of 
a  bed  or  lounge.  After  that  had  continued 
for  some  time  the  parties  resumed  their  pre- 
vious positions,  the  woman  In  the  same  chair, 
with  her  side  to  the  window,  and  with  the 
same  effect  of  showing  her  profile  on  the 
window  shade.  They  sat  there  for  some 
tlme^  and  after  11  o'clock  Mr.  Van  Kenren 
came  home  with  some  baggage  and  traps  In 
bis  hands,  and  entered  the  front  dow,  and 
turned  to  the  den,  and  said,  "Mame,  Is  that 
you?"  (Mame  was  the  familiar  name  by 
which  Mrs.  Brown  was  known  in  the  Cane 
family.)  She  said,  "Yes."  He  went  up- 
stairs, and  was  gone  some  little  time,  and 
then  the  occupants  of  the  room,  who  turned 
out  to  be  Mr.  Cane  and  Mrs.  Brown,  came 
to  the  front  door.  Cane  left,  and  Mrs. 
Brown  followed  him  a  little  way  out  of  the 
door,  and  kissed  him  good-night.  He  saw 
and  heard  of  no  other  person  present  on  that 
occasion. 

It  was  not  disputed  that.  If  this  witness* 
evidence  Is  reliable,  one  or  more  acts  of  adul- 
tery were  then  and  there  committed  that 
night  between  Mrs.  Brown  and  Cane.  By 
the  consent  of  the  parties,  I  made  a  private 
experiment  with  this  window  shade,  under 
circumstances  as  nearly  as  I  could  contrive 
similar  to  those  testified  to  by  Coyne,  and 
found  that  a  person  with  his  eyes  near  the 
window  could  plainly  distinguish  through  the 
shade  the  figure  of  a  person  at  any  point 
within  two  or  three  feet  of  the  shade  on 
the  opposite  side,  the  distinctness  of  the 
vision  varying  with  the  distance,  and  I  find 
nothing  In  the  test  to  throw  the  least  doubt 
on  Coyne's  testimony.  He  could  have  seen 
all  that  he  swears  he  did  see,  and  it  is  wor- 
thy of  remark  that  when  he  testified  he 
could  not  have  known  that  an  experiment 
with  the  shade  would  result  as  it  has. 

Before  stating  the  account  of  the  transac- 
tion given  by  the  parties  Implicated,  I  will 
state  what  occurred  later.  Mr.  Coyne  re- 
ported what  he  had  observed  <to  one  of  the 
soUcititrs  of  the  petitioner,  and  on  Mrs. 
Brown's  return  on  Monday  to  her  home  Mr. 


Brown  stated  to  her,  as  sworn  to  by  the  wit- 
nesses, that  be  was  going  away  on  election 
day,  and  would  not  return  until  Wednesday 
night  Then  It  was  she  bethought  berself 
that  election  day  was  a  holiday,  and,  as  we 
have  seen,  she  proposed  to  her  son  Greorge 
that  she  would  go  back  and  continue  her 
visit  with  Mrs.  Van  Keuren.  She  did  go 
back  to  Mrs.  Van  Keuren's  on  that  day, 
without  her  boy,  and  stayed  all  night.  Then 
a  party  was  organized  to  go  up  to  Van  Keu- 
ren's, and  get  more  thorough  and  complete 
evidence.  They  went,— the  petitioner  and  a 
friend  and  Coyne.  Coyne  reconnoltered  the 
premises,  and  found  that  Cane  was  not  there. 
Late  In  the  evening  he  met  Cane  riding 
around  on  his  wheel,  and  was  recognized  by 
Cane,  and  charged  with  watching.  The  the- 
ory of  the  petitioner  Is  that  Coyne  was  ob- 
served on  the  previous  Saturday  night,  and 
that  the  Van  Keurens  and  Cane  were  on  the 
alert  Without  going  Into  the  details  of  that, 
and  taking  the  evidence  altogether,  I  am  sat- 
isfied that  the  petitioner's  theory  In  that  be- 
half Is  correct 

Now,  let  us  Inquire  what  the  answer  ot 
the  defendant  1>  to  Coyne's  story.  The  story 
of  Mrs.  Brown,  Mrs.  Van  Keuren,  and  Will 
Cane  Is  that  Mrs.  Brown  was  there,  as  stat- 
ed; that  Will  Cane  came  over  to  Mrs.  Van 
Keuren's  house  after  dinner;  that  he  stayed 
there  and  spent  the  whole  evening,  until 
Mr.  Van  Keuren  came  home;  that  they  were 
all  three  in  this  little  den  the  whole  evening, 
except  a  short  time  In  the  early  evening, 
while  Mrs.  Van  Keuren  was  upstairs  put- 
ting the  children  to  bed;  that  Will  Cane  was 
lying  on  the  lounge  asleep  or  half  asleep 
most  of  the  time;  that  Mrs.  Brown  sat  In 
the  rocklng-cbalr  at  the  foot  of  the  lounge, 
and  Mrs.  Van  Keuren  was  making  herself 
comfortable  In  one  part  or  another  of  the 
room.  Among  other  things,  they  found  the 
evening  chilly,  and  lighted  a  wood  fire  on  the 
hearth,  the  accomplishment  of  which  occu- 
pied a  good  deal  of  time.  That  when  Mr. 
Van  Keuren  came  home  he  did  come  In  and 
say,  "Mame,  is  that  you?"  that  he  went  up- 
stairs, and  left  his  shooting  traps  (he  had 
been  on  a  shooting  excursion);  that  he  came 
down  again,  say  about  a  few  minutes,  and 
then  Mr.  Will  Cane  took  his  leave;  that  his 
sister,  Mrs.  Van  Keuren,  went  to  the  door, 
and  kissed  him  good-bye,  and  that  Hrs. 
Brown  did  not  kiss  him;  and  that  the  whole 
story  of  Coyne  Is  a  fabrication. 

Shortly  after  the  failure  of  the  dectlon 
night  observation  (November  7th),  when  it 
was  rendered  almost  certain  that  future 
watching  would  lead  to  nothing,  one  of  the 
solicitors  of  the  petitioner  called  on  Mr.  Van 
Keuren,  and  asked  him  about  the  occurren- 
ces of  that  night  and  he  swears  that  Mr. 
Van  Keuren  told  him  that  he  got  home  about 
11  o'clock;  that  he  went  in  the  house;  that 
Will  Cane  and  Mrs.  Brown  were  in  the  den, 
and  that  Mrs.  Van  Keuren  was  upstairs;  that 
be  went  upstairs,  stopped  a  little  while,  and 
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tben  came  down;  that  he  observed  a  man 
watching  the  house;  the  main  difference  be- 
tween the  Btory  that  Van  Keuren  swore  to 
on  the  stand  and  what  be  told  the  solicitor 
of  the  petitioner  being  that  he  found  Mrs. 
Van  Keuren  upstairs,  and  that  he  saw  a  man 
watching  the  house.  I  cannot  think  that  the 
solicitor  of  the  petitioner  is  mistaken  in  this 
respect 

And  just  here  I  will  state  what  Cane 
twears  to  on  the  subject  of  being  watched 
and  Brown's  sueplclons.  He  says  that  be 
first  beard  that  Brown  suspected  his  wife 
from  Maggie  Meehan  (who  left  Brown's 
about  the  middle  of  June,  and  went  to  live 
with  the  Canes),  about  the  last  of  July  or 
first  of  August,  and  notified  bis  sister  and 
Mrs.  Brown  at  Red  Bank;  that  it  was  from 
Meehan  also  that  he  first  learned  of  Brown's 
contemplated  proceeding  against  his  wife 
(how  .Meehan  could  have  heard  or  known 
this  80  early  is  not  explained);  and  that  he 
next  heard  It  from  his  sister,  who  heard  it 
from  her  husband.  He  further  swears  that 
before  November  7tb  be  had  suspected  that 
"Brown  had  some  one  on  the  case,"  and 
when  he  saw  Coyne  on  election  night  he 
thought  he  was  a  detective,  and  therefore 
spoke  to  him.  Now,  the  case  is  bare  of  any 
evidence  that  Brown  bad  ever  breathed  a 
word  on  the  subject  to  any  person  except  to 
F.  W.  Cane  and  to  his  counsel.  A  week  aft- 
er that  election  night  Mr.  Brown  announced 
to  his  wife  that  he  should  commence  a  suit 
against  her  for  divorce,  and  the  petition  was 
filed  November  lOtb. 

Is  the  case  made  out?  We  have  two  wit- 
nesses shearing  to  witnessing  two  acts  of 
adultery,  and  others  swearing  to  acts  of  fa- 
miliarly which  are  the  indicia  of  adulterous 
conduct.  The  admitted  facts,  as  I  have  al- 
ready said,  show  that  mutual  disposition  ex- 
isting between  Mrs.  Brown  and  Mr.  Cane 
which  leads  naturally  to  criminal  inter- 
course. The  only  ground  upon  which  the 
evidence  of  these  witnesses  can  be  disbe- 
lieved Is  that  some  of  the  facts.  Including 
the  adultery,  are  denied  by  the  parties  them- 
selves, and  by  Mrs.  Van  Keuren,  who  must 
necessarily  have  known  of  them. 

I  ought  to  say  that  a  variety  of  little 
things,  so  small  as  not  to  be  worth  while  to 
to  put  in  writing,  in  the  evidence  of  all  of 
the  petitioner's  witnesses,  strike  me  as  indi- 
cating to  a  greater  or  less  degree  the  truth- 
fulness of  their  stories.  Taking  them  alto- 
gether, I  am  at  a  loss  to  see  bow  such  per- 
sons conld  have  manufactured  out  of  the 
solid  tbe  facts  to  which  they  testify.  I  feel 
constrained,  therefore,  to  say  that  the  denial . 
by  tbe  parties  Implicated  does  not  raise  in  my 
mind  any  serious  doubt  of  the  truth  of  the 
petitioner's  case. 

To  the  case  made  by  the  petitioner,  wltb 
which  I  have  Just  dealt,  defendant  in  her 
answer  sets  up  a  sort  of  a  defense,  which 
she  in  part  supports  in  the  evidence,  and 
which  Is  dlfiicuU  for  me  to  define,  and  yet  I 


feel  constrained  to  deal  with  it.    It  is 
fortb  In  these  words:    "That  there  hasi 
been  any  meretricious  friendship  or  assoeift- 
tion  whatsoever  between  the  said  WilUai» 
H.  Cane,  Jr.,  and  this  defendant,  and  wlmt- 
ever  of  association  or  friendship  there  ba* 
ever  been  between  them  has  been  wltb  O* 
full  knowledge,  consent,  approbation,  i 
agement,  and  instigation  of  the  petltloa 
and,  further  answering,  this  defendant 
that  for  a  long  period,  and  especially  the  : 
four  years  or  thereabouts,  the  petitioner  Im» 
habitually  treated  her  with  coldness,  iudlll«»i 
ence,  and  neglect,  withdrawing  and  sepamt- 
ing  himself  from  her  companionship  and  mm^ 
clety,  declining  conversation  with  her,  cfc- 
sentlng  himself  from  his  home  In  the  eT«»> 
ings  and  through  many  nights,  refusing  to 
occupy  the  same  room  with  her,  and  umato- 
takably  evincing  a  constantly  increasing  b»- 
tred  of  her,  and  desire  to  be  rid  of  her,  •■#' 
his  indifference  to,  and  neglect  of,  her  kar* 
been  such  and  so  great  that,  except  a*  to- 
tbe  mere  matter  of  her  support  and  nmto 
tenance,    he   has    in   effect   deserted    ber." 
These  allegations  furnish  no  defense  to  tkm 
action.    Tbe  utmost  that  can  be  said  of  tbcaa 
is  that  they  set  up  a  sort  of  connivance  aaM 
encouragement  by  the  husband.    The  pctt* 
tioner  objects  to  this  view  as  not  warranMb 
Be  that  as  it  may,  if  there  clearly  appea 
In  the  case  either  connivance  or  adultei 
acts  by  the  husband,  I  should  feel  dispaacdi 
to  give  them  the  same  weight  as  if  pleadeAi 
The  answer  further  sets  forth  that  for  aboM 
three  months  before  filing  tbe  petition.  Uw 
petitioner  charged  his  wife  with  Infidet^, 
without  mentioning  tbe  name  of  any 
spondent,  and  that  she  denied  it    Tber* 
not  the  least  proof  that  he  ever  charged  ki 
with  infidelity  with  Cane  or  any  other  peras 
prior  to  November  15th.    The  charge  of  nc) 
lect  Is  supported  only  to  this  extent  that  1 
spent  most  of  his  evenings  away  from  hoi 
and  declined  to  occupy  tbe  same  bed 
bis  wife,  for  about  two  years  before  tJmSr 
separation.    The  reason  he  assigned  to 
for  this  was  that  tbe  children  disturbed 
at  night.    This  practice  of  separate  sleepiiv' 
is  quite  common  among  married  people  whe- 
can  afford  It  and  Is  not  sufficient,  standi^r 
alone,  to  show  abstinence  from  sexual  inter- 
course.   Mrs.  Brown  does  not  swear  that  «t- 
any  time  before  tbe  summer  of  1898  her  ha»- 
band  refrained  from  sexual  intercourse  wttk 
her.    Ail  that  she  says  in  that  respect  is  tbat 
he  treated  her  coldly,  and  not  affectionatelj'. 
She  admits  that  he  treated  her  courteously, 
kindly,  and  with  great  Indulgence,  both  •■- 
to  ber  movements  and  expenditure  of  m«»My. 
I  come  to  tbe  conclusion  that  the  defend- 
ant has  failed  to  place  the  petitioner  In  tke 
position  assigned  by  Chancellor  Zabriskle  to 
the  complainant  In   the   somewhat   famoas- 
case  of  Derby  v.  Derby,  21  N.  J.  Eq.  38^ 
where.  In  speaking  of  the  long-contmued  de- 
nial by  tbe  complainant  of  marital  rlgbts  to  • 
his  wife,  be  says  (page  3d):    "His  gallantly  •- 
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aad  atteHtioDB  to  a  few  of  tbe  female  mem- 
bera  of  the  Fidelity  DlvUlon  might  bare 
been  accounted  for  and  excused  by  their 
common  derotlon  to  tbe  Important  cause  of 
teaaperance  reform,  If  It  had  not  been  accom- 
panied or  f^Iowed  by  a  total  neglect  of  bis 
duties  to  his  wife.  The  neglect  of  a  husband 
to  perform  fala  duties  to  his  wife,  although  It 
may  be  a  natural  and  tbe  real  cause  of  her 
Infidelity,  will  not  justify  or  excuse  It;  It 
will  hardly  palliate  tbe  crime.  But  a  party 
wk«  has  negatiTcIy  -violated  a  solemn  con- 
tract in  its  two  most  vital  parts,  to  lore  and 
dierish,  and  has  only  pertormed  It  In  tbe 
last  and  least,  to  support,  comes  into  a  court 
of  equity  with  an  ill  grace  to  complain  of  a 
positive  breach  by  the  party  whom  be  first 
injured.  His  hands  are  not  unclean  in  the 
sense  which  would  apply  if  be  had  commit- 
ted the  same  crime,  but  they  are  so  weaken- 
ed, blanched,  and  attenuated  by  willful  non- 
performance, that  they  take  but  feeble  hold 
on  tbe  boms  of  the  altar  of  justice.  Such  a 
ccanplainant  cannot  expect  any  favorable 
leaning  of  tbe  court,  but  must  present  a  case 
free  from  any  reasonable  doubt."  The  de- 
fendant at  all  times  occupied  her  natural  po- 
sition as  the  mistress,  of  her  house,  with  all 
the  authority  and  dignity  belonging  to  It. 
She  was  permitted  to  have  her  father  and 
mother  to  Hve  with  her  up  to  the  summer  of 
1808.  There  was.  Indeed,  some  jarring  be- 
tween the  parties,  leading  to  some  unbappi- 
ness,  about  two  years  before  their  separa- 
tion, but  the  details  of  it  given  by  Mrs. 
Brown  show  no  violence,  or  even  verbal 
abuse,  by  her  husband.  The  occasion  of  this 
unpleasantness,  as  stated  by  Mrs.  Brown, 
was  her  buaband's  undue  attention  to  Miss 
Welanltz,  a  very  young  lady,  who  was  at 
one  time  employed  as  cashier  of  Mr.  Brown's 
store.  The  defendant  does  not  by  her  an- 
swer charge  adultery  between  her  husband 
aad  this  young  woman,  or  any  other  person, 
and  her  counsel  put  her  distinctly  upon  rec- 
oord  before  the  master  and  in  argument  as 
disavowing  any  such  charge.  Evidence  was 
gone  into  of  his  attentions  to  Miss  Welanltz, 
and  it  was  used  In  argument  According  to 
Bfrs.  Brown's  evidence,  Miss  Welanltz  was  a 
bright  and  well-mannered  girl,  who  attract- 
ed tlie  attention  of  her  employer,  and  was 
admitted  by  him  and  by  Mrs.  Brown  as  a 
welcome  gnest  in  their  bouse,  until  Mrs. 
Brown  observed,  as  she  thonght,  that  Miss 
Welanltz  was  manifesting  an  admiration  for 
her  husband,  and  that  he  was  paying  her 
more  attention  than  Mrs.  Brown  thought  was 
proper,  when  she  managed  to  revoke  the 
standing  Invitation  she  had  previously  ex- 
tended to  Miss  Welanltz  to  visit  her  house. 
Mr.  Brown  then  advanced  Miss  Welanitz  the 
funds  necessary  to  enable  her  to  take  a 
course  In  tbe  state  normal  school  to  qualify 
ber  for  a  public  school  teacher,  and  at  tbe 
lime  covered  by  the  evidence— the  summer 
•of  1897  and  18fi8— she  was  actually  working 
am  mieh  taatiher  in  a  public  B(Hu>o1  at  New  Dur- 


ham, Bergen  county.  Tbe  proof 
Brown  •occaalonally  visited  ber  tl 
boarding  house,  under  clrcumstaj 
hardly  suggested  any  Improper  n 
tween  them.  Her  ambition  to  1> 
teachw,  and  ber  settling  down  to 
profession  In  a  quiet  country 
boarding  In  a  respectable  famUy, 
cumstances  indicating  a  pure  mli 
bringing  of  her  name  Into  this  c. 
not  to  affect  her  character  in  the  1 

We  come  now  to  the  charge  of 
and  encouragement  to  Cane.  The 
of  truth  as  to  the  petitioner's  enoc 
of  Cane's  visits  to  the  defendanl 
fact  that  he  was  aware  genecall 
was  visiting  Mrs.  Yan  Keuren  and 
and  that  they  were  visiting  her;  I 
no  evidence  to  show  that  he  had 
cion  that  his  wife  was  overinti 
Cane  or  any  one  else  prior  to  th< 
Mr.  Frederick  W.  Oane  gave  blm 
Ing,  about  the  middle  of  August, 
bis  wife  and  children  were  at 
His  conduct  from  that  time  on  re<; 
serious  consideration.  He  did  not 
rest  hia  wife  In  her  downward  < 
the  serious  question  Is,  was  it  his 
der  all  the  clrcnmstances,  to  do  i 
consider  tbe  circumstances. 

His  wife  was  nearly  90  year 
been  married  10  years,  and  borm 
dren,  and  had  not  been  reared  or  ! 
elusion.  On  the  other  hand,  she 
speak,  a  woman  who  had  had 
in  society  and  the  ways  of  tbe 
was  quite  able  to  take  care  of  li 
not  liable  to  be  led  astray  by  a 
man,  nrach  less  a  boy  four  or  flv< 
junior.  She  never  had,  either  bei 
er  her  marriage,  so  far  as  appe 
any  disposition  to  go  astray.  Tl 
this  aspect,  is  in  marked  coutrasl 
of  a  husband  with  a  young  im 
wife  of  passionate  temperament 
will,  who  would  be  likely  to  yiel 
a  sudden  temptation  or  to  an  in 
proach,  and  was  such  a  one  as  re<i 
ful  attention  and  protection  again 
weakness  and  Inexperience.  In  s 
the  courts  bare  held  it  to  be  tl 
the  husband  to  watch  and  prote< 
against  temptation.  Then  we  mu 
what  It  was  her  husband  leame< 
Frederick  Cane.  He  says  he 
Brown's  store  to  pay  a  bill,  and 
leaving  he  told  Brown  that  it  w< 
vantageous  to  blm  to  look  a  little 
his  wife;  that  he  should  go  do 
■Bank  where  she  was  stopping,  a 
might  there  find  reason  for  a  dl 
said  his  reason  for  this  was  tha' 

Keuren,  Mr.  R ,  and  Mrs.  E 

staying  there  togetlier,  but  he  dl 
this  reason  to  Mr.  Brown,  nor  did 
his  son's  name.    New,  what  infer 
Mr.  Brown  to  have  drawn  from 
Ingf    He  knew  tbat  Mrs.  Brewi 
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for  serentl  montlui  vtettlitg  frequently  tut 
Mr.  duie'B,  where  afae  bad  been  bronight  In 
close  contact  witli  TOHOf  Cane,  «nd  that 
CSuie  had  Tlalted  at  hla  boose,  and  he  would 
natniiillr  think  of  him  aa  the  paramour  at 
laded  to  by  Mr.  Cane.  He  knew  that  aho 
had  had  frequent  opportunities  to  Indulge 
in  Improper  conduct  wUh  young  Cane.  He 
irouU  reaaonably  aoppon  from  Mr.  Fred- 
erick W.  Oane'B  language  that  things  mast 
hare  already  gone  pretty  far  between  the 
parties  to  justify  the  father  of  the  paramour 
talking  In  that  way  to  him.  In  my  Judg^ 
ment  he  was  Justified  in  bellcTlng  that  If 
she  was  at  all  disposed  to  go  astray  with 
young  Oane  she  had  already  done  so.  At 
any  rate,  her  present  situation  at  Red  Bank 
subjected  her  to  much  lees  temptation  than 
tliat  at  Bogota  did.  80  Uiat  there  was  noth- 
ing to  require  hasty  action,  and,  after  all, 
abe  might  not  be  guilty.  If  she  was  not 
guilty.  It  would  be  not  only  foolish,  but  cruel 
and  disastrous,  to  charge  her  with  It,  and 
he  had  no  right  to  do  so  without  proof. 
Then,  beyond  all  queetloo,  he  had  the  clear 
right  to  Inyestlgate,  ascertain,  and  know  the 
truth,  and  to  be  satisfied,  one  way  or  the 
other,  as  to  the  guilt  or  innocence  of  his 
wife.  He  w(ts,  therefore,  in  my  Judgment 
Justified  In  doing  Just  what  he  did,— wait 
quietly,  observe,  and  obtain  information, 
creating  no  disturbance  or  scandal.  This 
right  to  know  the  truth,  and  to  take  rea- 
sonable measures  to  ascertain  it,  seems  to  me 
to  be  the  very  touchstone  of  his  subsequent 
conduct,  and  he  is  entitled  to  a  charitable 
Judgment  upon  it.  His  position  was  diffi- 
cult, and  he  might  even  make  an  honest  and 
Innocent  mistake  in  the  course  to  be  adopted. 
I  do  not  think  he  was  under  any  obligation 
to  warn  his  wife  of  his  suspicions,  and  so 
pot  her  on  guard. 

His  wife  returned  from  her  summer  out- 
iae,  and  was  received  at  her  home,  where 
she  was  not  subjected  to  especial  temptation. 
And  It  is  worth  while  here  to  go  back  to  ob- 
serve that  the  going  away  to  board  at  Bogota 
was  not  the  suggestion  of  the  husband,  but 
of  the  wife,  and  was  faintly  objected  to,  but 
cheerfully  acquiesced  in,  by  him.  The  visit 
at  Red  Bank  was  without  his  consent.  As 
before,  she  received  at  her  home  the  visits 
of  Mrs.  Van  Keuren  and  Mr.  Cane,  and  to 
all  outward  appearances  no  Impropriety  oc- 
curred. She  wished  to  go  to  the  theater, 
and  her  husband  permitted  her  to  do  so, 
and  Mr.  Cane  to  accompany  her.  He  de- 
clined to  permit  her  to  go  to  a  New  York 
theater.  She  chose  Saturday  .night  for  that 
purpose,  and  he  acquiesced,  but  could  not 
leave  his  store  to  accompany  her  on  that 
evening  of  the  week.  Mrs.  Van  Keuren 
swears  that  Brown  suggested  that  his  wife 
shonhl  have  Mr.  Cane  go  with  her,  calling 
him  "her  best  man."  Admitting,  as  we  must, 
that  he  used  that  expression,  what  is  Its  sig- 
nificance is  that  connection?  Can  it  be 
treated  m  b  dispensation  to  her  to  Indulce 


In  iUtcit  Intercourse  with  him?  If  she  ao 
anderstood  it,  then  she  must  have  onder- 
■tood  that  her  haabajBd  had  already  adjuclged 
hut  gnUty,  and  knowingly  treated  her  as  an 
•boBdoned  womui,  vrbo  was  his  wife  only 
in  name.  This  position  his  counsel  at  the 
luxumeat  positively  declined  to  accept,  and 
declined  to  put  his  client's  case  on  the 
grouad  that  abe  had  actually  sinned.  I  think 
the  remark  was  a  mere  pleasantry,  which 
ml^t  well  bav«  been  construed  as  a  gentle 
warning. 

The  attitude  of  the  parties  towards  each 
otiier  daring  this  period,  as  deduced  from 
the  ovidence,  is  sufficiently  clear.  Mr.  BiowD 
told  Mr.  Frederick  W.  Cane,  at  the  int«- 
view  in  August,  that  if  there  was  evid«ice 
to  warrant  a  divorce  he  would  take  advan- 
tage of  It  This  declaration  was  undoubted- 
ly immediately  communicated,  probably 
through  Mr.  Van  Keuren,  to  Mrs.  Van  Keu- 
ren and  Mrs.  Brown;  for,  as  we  have  seen, 
they  swear  that  they  knew  at  Bed  Bank 
that  the  petitioner  was  seeking  a  divorce. 
Mrs.  Brown  does,  indeed,  swear  that  about 
two  weeks  before  her  return  from  Bed  Bank 
(which  would  be  about  A.ugust  20th),  on  the 
occasion  of  one  of  her  husband's  visits  to 
that  place,  she  told  him  that  she  had  heard 
that  he  was  trying  to  get  a  divorce  from 
her,  that  he  would  give  a  thousand  dollars 
to  be  rid  of  her,  and  that  he  would  consider 
any  man  his  best  friend  who  would  accom- 
plish that  result;  that  she  asked  him  If  It 
were  so;  that  he  denied  it,  and  said  that  if 
be  ever  wanted  a  divorce  he  would  let  her 
know  first  tiefore  any  one  else.  And  hero 
It  is  worth  while  to  refer  again  to  what  Oane, 
Sr.,  swears  to  on  the  subject  of  learnlag  from 
Miss  Meehan  as  early  as  the  1st  of  Angust 
that  there  was  trouble  between  Brown  and 
his  wife,  and  of  his  communicating  that  in- 
formation to  Mrs.  Brown.  Mrs.  Brown  must 
have  known  at  that  time  that  the  only  per- 
son with  whom  she  was  liaMe  to  be  charged 
with  undue  Intimacy  was  young  Cane,  and 
she  also  knew  the  probability  that  Miss  Mc- 
Cabe  would  report  to  Mr.  Brown  all  that 
she  lud  observed.  When  she  returned  from 
Red  Bauk  there  was  nothing  to  intimate  any 
change  in  her  husband's  feelings.  She 
swears  that  his  coldness  increased,  and  there 
was  nothing  In  bis  conduct  from  which  she 
bad  a  right  to  conclude  that  he  was  con- 
senting to  any  improper  intimacy  with  Cane, 
or  evea  willfully  shutting  his  eyes  to  it,  and 
maintaining  a  voluntary  position  of  blissful 
iguorance.  Looking  at  this  state  of  affairs, 
I  am  unable  to  see  how  the  permitting  Cane 
to  accompany  her  to  a  theater,  and  speaking 
of  him  as  her  best  man,  can  be  considered 
as  a  liceuse  from  Browu  to  his  wife  to  yield 
her  person  to  Cane,  or  even  a  connivance  at 
the  act  All  that  Brown  at  that  time  kuew 
upon  which  to  found  a  charge  against  his 
wd'e  was  what  Mr.  F.  W.  Cane  had  told 
him,  wh^h  that  gentleman  declares  was 
nothing  veciflc,  and  what  h^had  probably 
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learned  from  the  witness  McCabe.  Brown 
had  no  proof  at  that  time  of  the  extent  to 
which  his  wife  had  compromised  herself  with 
Cane,  but  what  he  learned  from  F.  W.  Cane 
and  McCabe  was  quite  sufficient  to  excite 
his  suspicion. 

There  Is,  as  we  have  seen,  not  the  least 
evidence  that  Brown,  after  his  wife's  return 
from  Red  Bank,  employed  or  encouraged  the 
house  servants  to  watch  Bfrs.  Brown  and 
Cane,  or  that  he  learned  from  them  what 
they  bad  observed,  until  after  the  suit  was 
commenced.  The  indications  are  that  he 
did  not  suppose  that  the  parties  would  In- 
dulge their  guilty  passions  in  his  own  bouse. 
His  flrst  employment  of  a  detective  was 
about  the  5th  of  October.  We  may  presume 
that  he  learned  through  his  solicitor  the  re- 
sult of  Coyne's  observations  on  October  15th, 
and  we  may  fairly  Infer  that  he  was  agree- 
ably surprised  that  matters  had  gone  no  fur- 
ther than  Coyne's  report  would  show;  for 
It  is  easy  to  believe  that  he  may  have  ex- 
pected that  in  addition  to,  or  Instead  of,  go- 
ing to  the  theater,  his  wife  and  Cane  would 
resort  to  some  convenient  place,  where  they 
could  Indulge  their  passions.  The  resuming 
of  frequent  and  extended  visits  to  Bogota, 
where  Mrs.  Brown  met  Cane  with  less  re- 
straint, were  clearly  not  encouraged,  bat 
rather  discouraged,  by  Brown,  and  evident- 
ly Increased  his  suspicions;  and  here  it  Is 
Important  to  observe  that  Cane  swears  he 
knew  for  some  time  before  November  6th 
that  Brown  had  employed  a  detective  to 
watch  Mrs.  Brown  and  himself.  The  re- 
port of  the  detective  of  what  be  bad  seen 
and  heard  on  November  5th  at  Mrs.  Van 
Keuren's  house  at  Bogota  gave  the  case  a 
different  aspect  at  once  We  have  seen  that 
one  of  the  solicitors  of  the  petitioner  called 
immediately  on  Mr.  Van  Keuren,  and  told 
him  what  had  been  observed,  and  the  evi- 
dence shows  clearly  that  Mr.  Van  Keuren 
told  his  wife,  who  immediately  came  to  visit 
Mrs.  Brown,  and  a  conference  was  there  had, 
all  before  the  suit  was  commenced.  And  it 
appears  that  at  dinner  on  November,  15th, 
or  near  that  date,  Mr.  Brown  announced  to 
his  wife  that  he  was  about  to  sue  her  for 
divorce.  Her  account  of  the  Interview  Is 
that  she  at  once  denied  the  charge,  and 
that  her  husband  said  she  would  have  an 
opportunity  to  meet  It  But  the  coolc.  Rose 
Sexton,  swears  that  Mrs.  Brown  said  it  (the 
suit)  "was  a  mean,  contemptible  thing,  and 
that  she  would  go  home  to  her  mamma  and 
papa  that  very  night." 

This  review  of  the  evid«ice  leads  me  to 
the  conclusion  that  the  case  discloses  no 
such  encouragement,  connivance,  or  acqui- 
escence on  the  part  of  the  husband  as  bars 
his  remedy.  I  do  not  deem  it  worth  while 
to  discuss  the  rules  defining  connivance  as 
laid  down  In  the  boolu.  Chancellor  Zabfls- 
kle  does  so  to  some  extent  In  Hedden  v. 
Hedden,  21  N.  J.  Eq.  61,  and  Mr.  Bishop 
deals  fuUy  with  the  subject  In  2  Bish.  Mar. 


mv.  &  Sep.  II  20&-248,  and  pvUcnlarly 
sections  213-215.  The  petitioner  was,  in 
my  Judgment,  perfectly  Justified  in  believ- 
ing that  if  his  wife  was  at  all  disposed  to  go 
astray  she  had  already  done  so  before  he 
received  notice  of  her  disposition;  and  while 
he  was  not  Justified  in  placing  new  tempta- 
tion In  her  way,  and  did  not  do  so,  he  was 
entirely  Justified  in  refraining  from  warning 
her,  and  In  watching  her  as  he  did;  for,  if 
already  guilty,  he  was,  of  course.  Justified  In 
casting  her  off.  For  these  reasons,  I  will 
advise  a  decree  for  the  petitions. 


INHABITANTS  OP  MONROE  v.  INHABIT- 
ANTS OP  HAMPDEN. 
(Supreme  Jadidal  Court  of  Maine.     March  1, 
1901.) 

PAUPER   BBTTLEMENT— BVIDKNCB   TO    ESTAB- 
LISH—NEW   TRIAL. 

1.  Voting  and  taxation,  acquiesced  in  and  af- 
firmed by  the  payment  of  the  tax,  are  acts  of 
much  stroager  probative  force  when  relied  upon 
to  prevent  the  gaining  of  a  pauper  settlemrat 
than  when  offered  to  establish  one. 

2.  A  pauper  had  his  original  derivative  set- 
tlement in  the  defendant  town,  which  claimed 
that  he  had  acquired  a  new  settlement  by  hav- 
ing his  home  in  the  town  of  S.  for  a  period  of 
five  successive  years  at  two  different  times. 
There  was  evideace  tending  to  show  that  during 
the  first  period  relied  upon  he  left  that  town, 
and  went  Into  another,  and  there  voted,  was 
taxed,  and  paid  taxes;  that  during  the  second 
period  he  left  the  town  of  S.,  and  went  to  an- 
other town  In  search  of  employment,  which  be 
obtained,  without  any  Intention  as  to  returning; 
that  his  intention  in  that  respect  was  nnfonn- 
ed  and  undetermined.  On  each  occasion  he  took 
with  him  all  that  he  possessed,  leaving  be- 
hind him  neither  property,  family,  nor  visible 
sign  of  a  home.  Held,  uat  this  evid«ice,  if 
believed,  would  Justify  a  finding  by  the  jary 
that  on  each  occasion  there  was  an  abandon- 
ment of  the  pauper's  former  place  of  residence 
In  S. 

3.  Where  the  evidence  Is  conflicting  and  nn- 
certaia,  a  new  trial  will  not  be  granted  when 
to  do  so  would  be  to  substitute  the  judgment 
of  the  court  for  that  of  the  jury  as  to  pure 
questions  of  fact,  about  which  intelligent  and 
conscientious  men  might  have  different  views. 

(Official.) 

Action  by  the  inhabitants  of  Monroe 
against  the  Inhabitants  of  Hampden.  Ver- 
dict for  plaintiffs.  Motion  to  set  aside  ver- 
dict overruled. 

Argued  before  WISWELL,  a  J.,  and 
WHITEHOUSK.  SAVAGE,  FOOLER,  and 
POWERS,  JJ. 

W.  P.  Thompson  and  R.  F.  ft  J.  R.  Dun- 
ton,  for  plaintiffs.  H,  W.  Mayo  and  T.  W. 
Vose,  for  defendants. 

FOWERSt  3.  Motion  to  set  aside  the  to^ 
diet,  which  was  for  the  plaintiffs.  The  pan- 
per  had  his  original  derivative  settlement 
in  the  defendant  town,  but  the  defendants 
claimed  that  he  subsequently  gained  a  set- 
tlement In  his  own  right  in  the  town  of 
SwanvUIe,  by  having  his  home  there  for  five 
successive  years  after  lie^4)ecame  |0t  age, 
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without  directly  or  indirectly  receiving  pau- 
per gupplles. 

In  March,  1875,  when  the  pauper  became 
of  age,  he  had  hla  home  with  his  aunt  In 
the  town  of  Swanville,  and  continued  to 
have  his  home  with  her  until  the  following 
summer,  when  he  finally  left  her  house,  and 
went  to  work  at  another  place  In  the  same 
town.  From  this  time  until  his  marriage, 
on  August  30,  1891,  he  had  no  particular 
house  or  place  In  the  town  of  Swanville  or 
elsewhere  to  which  he  had  a  right  to  resort 
as  a  home,  except  as  he  was  at  worlc.  He 
was  a  laboring  man,  with  no  fixed  place  of 
abode.  He  says,  "I  had  no  home  only  wher- 
ever I  was  at  work;"  that  whenever  he 
went  out  of  Swanville  it  was  to  work;  that 
the  purpose  for  which  be  came  back  to 
Swanville  was  to  work;  and  that  on  such 
occasions  he  took  with  him  out  of  and  back 
again  into  Swanville  all  that  he  iKMsessed. 
He  was  taxed  with  a  highway  or  poll  tax, 
or  both,  and  paid  taxes  and  voted,  when 
presoit  in  that  town  from  1875  to  1882,  both 
Inclusive,  with  the  exception  of  1876,  when 
be  was  Involuntarily  absent  In  Wlscasset 
Jail,  and  the  years  1882  and  1883. 

The  defendants  rely,  first,  upon  the  period 
from  March,  1876,  to  April,  1881,  during  aU 
which  time  they  claim  he  had  hia  home  in 
Swanville.  At  some  time,  however.  In  or 
near  this  period,  the  pauper  left  Swanville, 
Aud  went  to  work  In  plantation  No.  1,  voted 
there  In  March,  was  taxed  there  in  April 
following,  and  paid  the  tax.  As  to  precisely 
when  this  was,  the  evidence  was  meager 
and  conflicting.  The  pauper  testified  tnat 
he  did  not  know  and  could  not  tell  when 
It  was;  that  it  might  have  been  eight  years 
before  his  marriage,  which  would  bring  it 
in  1888;  and  that  he  was  taxed  the  same 
year  in  Swanville.  The  case  clearly  shows 
that  he  was  not  taxed  in  Swanville  in  1883. 
According  to  his  written  statement,  intro- 
duced by  the  defendants  and  testified  by  him 
to  be  correct  as  far  as  he  knew,  it  was  the 
year  he  worked  for  Albert  Dam,  and  the 
second  year  in  which  he  worked  for  Oun- 
nlngham  Bros.  The  same  statement  shows 
that  the  year  in  which  he  worked  for  Dam 
was  In  1879,  and  the  pauper's  testimony  at 
the  trial  shows  that  this  was  the  first  year 
In  which  he  worked  for  Ounnlngham  Bros. 
One  other  witness  testified  that  he  thought 
it  was  in  1883.  The  reason  he  assigned  for 
thinking  so  was  that  it  was  the  same  year 
the  pauper  worked  for  Littlefleld.  He  work- 
ed for  Littlefield  in  two  different  years,  and 
the  first  one  was  the  same  summer  that 
he  worked  for  Dam  (1879),  within  the  five 
successive  years  relied  upon  by  the  defend- 
ant 

Upon  this  branch  of  the  case  the  burden 
was  upon  the  defendants.  "The  party  set- 
ting up  five  years'  continuous  residence  is 
bound  to  prove  It.  If,  while  attempting  to 
proTS  it,  a  break  in  the  actual  residence  Is 
she**.  It  la  for  the  party  to  establish  such 


a  state  of  facts  as  shows  that  the  legal  home 
remained  there  notwithstanding  the  ab- 
sence." Kent,  J.,  in  Inhabitants  of  Ripley 
T.  Inhabitants  of  Hebron,  60  Me.  379.  Tax- 
ation and  voting,  while  important,  are  not 
conclusive.  The  assessment  and  payment  of 
a  poll  tax  is  strong  evidence  that  a  person 
has  his  home  In  a  town  on  the  Ist  day  of 
April.  It  applies  with  much  less  force  to  the 
intervening  periods,  and  is  not  inconsistent 
with  a  person  having  changed  and  abandon- 
ed his  home  in  such  town  during  the  time 
between  April  Ist  of  two  successive  years. 
Westbrook  v.  Bowdoinham,  7  Me.  364;  Lit- 
tlefield V.  Inhabitants  of  Brooks,  50  Me.  476. 
The  inference  to  be  drawn  from  voting  is 
much  stronger  as  to  the  three  months  im- 
mediately preceding  than  as  to  the  inter- 
vening time.  It  is  simply  a  fact,  with  the 
other  facts  in  the  case,  to  be  weighed  by 
the  Jury.  East  Llvermore  t.  Farmingrton, 
74  Me.  166. 

Voting  and  taxation,  acquiesced  in  and  af- 
firmed by  the  payment  of  the  tax,  are  acts 
of  much  stronger  probative  force  when  re- 
lied upon  to  prevent  the  gaining  of  a  pauper 
settlement  than  when  offered  to  establish 
one.  The  former  may  be  effected  in  a  day, 
if  the  requisite  intention  coincides  with  the 
absence  from  home.  The  latter  must  stretch 
through  every  day  of  five  successive  years. 
They  tend  much  more  strongly  to  establish 
the  presence  at  the  time  when  the  tax  Is 
assessed  and  the  intention  at  the  time  the 
vote  is  cast  than  they  do  at  any  subsequent 
time.  While  it  Is  possible  that  the  court 
might  have  reached  a  different  conclusion.  It 
cannot  be  said  that  the  Jury  were  not  Justi- 
fied in  finding  that  the  March  meeting,  at 
which  the  pauper  voted  in  No.  1,  was  in  1879. 
If  so,  the  act  Itself  carried  with  it  at  the  time 
an  affirmation  on  his  part  that  for  three 
months  previous  he  had  had  an  established 
residence  and  home  in  that  plantation.  He 
was  away  from  Swanville.  He  was  present 
in  No.  1.  He  had  left  nothhig  behind  him 
in  Swanville;  neither  property,  family,  nor 
visible  sign  of  a  home.  He  had  taken  all 
that  he  possessed  to  No.  1.  and  had  it  with 
blm  at  the  time.  Under  these  circumstan- 
ces, the  law  makes  no  presumption  as  to 
the  pauper's  Intentions  one  way  or  the  other. 
Inhabitants  of  Illpley  v.  Inhabitants  of  He- 
bron, supra.  What  his  intentions  were  in 
fact  was  for  the  Jury  to  determine,  under 
all  the  cfarcumstances  and  probabilities.  So- 
lon V.  Embden,  71  Me.  418.  If  the  Jury 
found  that  he  voted  In  No.  1  In  1879,  the 
court  cannot  say  that  it  was  manifest  error 
for  them  to  draw  the  Inference  that,  at  the 
time  he  so  voted,  he  had  no  continuing  pur- 
pose of  retaining  and  returning  to  Swan- 
ville as  his  home. 

The  second  period  relied  upon  by  the  de- 
fendants is  from  April  1,  1884,  to  August  1. 
1892,  during  all  which  time  the  pauper  was 
taxed  and  paid  taxes  in  the  town  of  Swan- 
ville.   In  the  fall  of  1887,  however,  he  went 
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to  Btangor  to  obtain  work.  In  his  written 
statement,  put  in  by  tbe  defendants,  and 
made  substantive  evidence  by  his  testimony 
that  It  was  true  as  well  as  he  knew,  he  says: 
"I  went  to  Bangor  lato  in  the  fan  of  18S7 
in  search  of  a  Job.  I  think  I  took  every- 
thing I  had  with  me.  When  I  went  to  Ban- 
gor I  did  not  know  whether  I  would  return 
to  Swanvllle.  It  depended  on  what  employ- 
ment I  got."  From  this  language,  in  con- 
nection with  all  the  other  evidence  in  the 
case^  especially  his  statement  that  whenever 
he  came  back  to  Swanvllle  it  was  toe  work, 
the  Jury  might  well  find  that  when,  in  th« 
fall  of  1887,  he  went  to  Bangor  in  search  «t 
a  Job,  taking  with  him  all  hia  worldly  posses- 
slons  and  leaving  behind  him  no  visible  sign 
of  8  home,  it  was  without  any  intention  as 
to  returning;  that  his  purpose  was  unformed 
and  indeterminate.  If  so,  it  was  an  aban- 
donment of  any  home  he  might  have  had  lii 
Swanvllle  (North  Yarmouth  v.  West  Gardi- 
ner, 68  Me.  207,  4  Am.  Rep.  279),  and  would 
prevent  the  pauper  gaining  a  settlement 
there  during  the  second  period  relied  upon 
by  the  defendants. 

Tbe  evidence  at  the  trial  was  conflicting 
and  oncertoln.  It  was  for  the  jury,  after 
weighing  all  the  evidence,  circumstances, 
and  probabilities,  te  determine  the  Intention 
of  the  pauper  at  the  times  of  his  numerous 
and  long-continued  absences  from  Swanvllle. 
The  case  has  been  twice  tried,  and  each  time 
has  resulted  in  a  verdict  for  the  plalntlfls. 
To  grant  the  motioa  would  be  to  substitute 
the  Judgment  of  the  court  for  that  of  tlie 
Jury,  as  to  pore  questions  of  fact  about  whldh 
iDtelligeat  and  conscientious  men  might  have 
ditTereot  views.  This  the  court  will  not  do. 
Parks  V.  Libby,  92  Me.  1S3,  42  Aa  S1& 

IfottoD  overruled. 


BURGESS  V.  ROBINSON. 

(Supreme  Judicial  Court  of  Maine.     March  1, 
1901.) 

TAXATION  —  ASSKSSMENT  —  DESCRIPTION    OF 

PROPERTY— IN  DBFINITBNBSa 

—EXECUTION. 

1.  In  a  real  action  to  recover  possession  of 
real  estate  by  virtue  of  a  tax  title,  held,  that  in 
the  assessment  which  establishes  the  lien  on 
land  and  forms  the  basis  of  all  sabaequent  pro- 
ceedings there  mast  t>e  a  definite  and  diatmet 
description  of  the  land  npon  which  the  tax  is 
intended  to  be  assessed.  This  rennirement  is 
not  obviated,  nor  the  rule  modified,  by  the 
nmecdatoiT  act  of  1S9C  (chapter  70)  relating  to 
sales  of  land  for  nonpayment  of  taxes. 

2.  In  the  collector's  return  to  the  town  clerk, 
"with  a  particular  statement  of  his  doings," 
imder  the  caption  "Description  of  Property," 
are  found  only  the  words,  "On  Brown  road." 
No  attempt  whatever  Is  here  made  to  give  any 
description  or  designation  of  the  land  sold. 
Such  an  entire  omission  to  describe  the  land  in 
this  return  must  be  deemed  fatal  to  the  valid- 
ity of  the  sale  and  of  the  title  which  the  col- 
lector geeks  to  pass  by  his  deed  to  the  town. 

3.  The  husband,  a  judgment  debtor,  whose 
land  has  been  sold  on  execntion  to  his  creditor, 
cannot  make  a  valid  title  to  his  wife  under  a 


tax  deed  from  the  town,  where  he 
the  same  with  his  own  money.  Snch 
be  treated  in  law  as  If  made  to  the 
and,  If  made  to  him.  It  would  have 
aa  against  the  judgment  creditor,  to 
the  tax  title  in  the  same  manner  t 
lease  from  the  town  before  the  exi 
the  two  years  would  have  done. 
(Official.) 

Report  from  supreme  judicial  coo 
coimty. 

Action  by  Ida  L.  Burgess  agal: 
Robinson.  Case  reported,  and  Jud| 
defendant. 

Writ  of  entry,  brought  to  recovi 
sion  of  certoln  real  estote  situate 
mont  Waldo  county.  Plea,  tbe  g 
sue.  The  plaintiff  claimed  title  on 
deed.  Tbe  defendant  cUiimed  tltb 
sheriers  deed,  dated  November  6^ 
under  which  he  took  possession, 
was  assessed  In  April,  1896.  The 
was  on  December  8,  1896. 

Argued  before  WISWELL,  a  J., 
ERT,  WHITEHOUSE,  SAVAGB,  : 
and  POWERS,  JJ. 

R.  F.  &  J.  R.  Duoton,  for  plainti 
Robinson,  pro  se. 

WHITHHOUSB,  J.    This  is  a  w 
try  to  recover  possession  of  certal: 
tate  situated  In  Searsmont,  In  tbe 
Waldo,   bounded  as  therein  descr 
alleged  to  contain  187  acres,  more  < 

The  plaintiff  derives  her  title  to 
by  a  deed  from  the  inhabitants  of 
of  Searsmont  to  whom  the  land 
by  its  collector  of  texes  Decembe 
for  nonpayment  of  the  tax  assesi 
on  for  the  year  1896,  as  the  propel 
seph  S.  Burgess,  the  plaintiff's  hnsb 
defendant  derives  title  under  a  sbei 
dated  November  6,  1896,  given  In  ] 
of  a  sale  thereof  on  an  execution  a 
seph  8.  Burgess,  which  passed  to  tl 
ant  all  the  Interest  Burgess  had  al 
of  the  attachment  on  tbe  original  i 
8,  1896. 

It  is  contended  hi  behalf  of  tbe 
that  the  plalntlfr's  attempt  to  set 
title  cannot  prevail:  First,  becaui 
qulrements  of  the  statutes  were  not 
by  the  town  officers  either  in  assi 
tax  or  In  conducting  the  sale  of  thi 
nonpayment  of  the  tax;  and.  s( 
cause  he  says  that,  if  tiie  town  dl 
a  valid  title  under  its  tax  deed, 
tiff  acquired  no  title  under  her  6 
the  town,  for  the  reason  that  tbe 
was  in  fsct  made  by  the  husband 
consideration  furnished  by  him,  anc 
taken  in  the  name  of  the  wife,  thit 
for  the  manifest  purpose  of  defe 
rights  of  the  attaching  creditor. 

In  support  of  the  plaintiff's  tax 
suggested  that  the  amendatory  ac 
(chapter  70),  relating  to  sales  of 
nonpayment  of  toxes  (made  Apfi 
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chapter  187  to  taxes  useaaed  tbtU  year), 
afforda  relief  from  a  rigid  compliance  with 
sone  of  the  requirements  of  the  gtatates  to 
"whlcb  many  of  the  adjudlcatlona  of  this 
court  have  hitherto  related;  and  It  is  con- 
tended that  the  inroceedlngs  In  this  case 
show  a  strict  adherence  to  the  mode  pre- 
scribed by  the  statutes  as  ametided  by  the 
act  of  ises. 

But  a  carefnl  examination  of  the  provl- 
slonB  of  that  act  Calls  to  disclose  any  at- 
tempt or  purpose  to  modify  the  rule  estab- 
lished In  Greene  ▼.  Lunt,  SS  Me.  518,  and  re- 
affirmed in  all  the  subsequent  decisions  down 
to  Green  v.  Alden,  92  Me.  177,  42  Atl.  358* 
that  In  the  af^sessment  which  establishes  the 
Hen  on  land  and  forms  the  basis  of  all  sub- 
sequent proceedings  there  must  be  a  definite 
and  distinct  description  of  the  land  upon 
which  the  tax  is  Intended  to  be  assessed. 
Indeed,  It  may  fairly  be  said  that  a  con- 
trary intention  affirmatively  appears,  for  In 
Rev.  St.  c.  6,  {  183,  as  amended  by  the  act 
of  1806,  above  dted.  Is  still  foimd  the  pro- 
vision authorizing  the  collector  to  post  no- 
ticea  of  the  sale,  "designating  the  name  of 
tlie  owner,  if  known,  the  right,  lot  and  range, 
the  number  of  acres  as  nearly  as  may  be, 
the  amount  of  tax  due,  and  such  other  short 
descriptloa  as  is  necessary  to  render  Its 
identification  certain  and  plain." 

This  Identical  language  Is  found  In  the 
original  act  of  1844  (chapter  123),  and  has 
been  retained  in  all  subsequent  reTlstons.  It 
Is  also  cited  by  the  court  in  Greene  v.  Lunt, 
58  Me.  S18,  In  confirmation  of  the  view  there 
talcen  respecting  the  necessity  for  a  definite 
description  of  the  land  In  the  assessment 
list:  for  the  list  of  assessmenta  committed 
to  him  is  the  source  from  which  the  collector 
must  obtain  the  information  to  enable  him 
to  give  such  "short  description  as  necessary 
to  render  its  identification  certain  and  plain" 
in  the  notices  of  sale  to  be  posted  by  him, 
and  In  the  returns  which  he  Is  required  to 
make  to  the  town  clerk  and  treasurer. 

It  further  appears  that  section  197  of  the 
same  chapter,  though  amended  by  the  act  of 
1805,  still  declares  that  within  30  days  after 
making  such  sale  the  collector  "shall  make  a 
return,  with  a  particular  statement  of  bis  do- 
ings In  making  such  sales,  to  the  clerk  of 
his  town,  who  shall  record  It  in  the  town 
records;  and  said  return  •  *  •  shall  be 
evidence  of  the  facts  therein  set  forth  in  all 
cases  where  such  collector  is  not  personally 
interested."  The  amendment  then  provides 
that  this  return  shall  be  in  substance  like  the 
form  there  prescribed,  and  by  this  form  he 
is  required  to  "set  forth  each  parcel  of  the 
estate  so  offered  for  sale"  In  the  schedule 
outlined,  under  the  caption  "Description  of 
Property."  Nor  is  there  any  provision  in  the 
act  of  1893  to  relieve  the  collector  from  the 
duty  of  making  this  return  to  the  clerk  In  ac- 
cordance with  the  strict  requirements  of  the 
statute.  True,  the  amendment  to  section  193 
provides  that   "no  irregularity.   Informality 


or  omission  in  giving  the  notices  required  by 
this  act,  or  In  lodging  copy  of  any  oC  tfae 
same  with  the  town  clerk  as  herein  required, 
shall  render  such  sale  invalid,"  but  this  ob- 
viously has  no  reference  to  the  formal  re- 
turn of  bis  doings  which  th«  ooUector  Is  re- 
quired by  section  197  to  make  to  the  tourn 
clerk  within  30  days  after  the  sale. 

The  defendant  accordingly  iaalsts,  in  the 
first  place,  that  the  assessors'  description  of 
the  land  in  their  Inventory  or  assessment  Ust 
Is  imperfect,  indefinite,  and  insufficient  to 
meet  the  requirements  of  the  law.  The  same 
description  Is  given  in  the  plaintifl's  writ  as 
follows:  "On  Brown  road,  bounded  N.  W. 
by  O.  £.  Eobblns  &  als.,  N.  B.  by  Brwwn 
road,  S.  S.  by  Appleton  Bidge  road  and  B. 
Luce,  and  S.  W.  by  &  B.  Bennett.  2  Ha.  2 
Ba.    No.  of  acres  187," 

But  the  real  estate  owned  by  Soaepb  S. 
Burgess  in  the  town  of  Searsmont  in  1805 
consisted  of  at  least  four  definite  parcels  in 
the  locality  indicated,  and  the  booadarles 
named  by  the  assessors  do  not  am>eer  fBMn 
the  evidence  to  be  an  accurate  des«rlption 
either  of  all  the  land  in  solldo  or  of  any  par- 
ticular parcel  of  it  The  number  ol  acres  Is 
stated  to  be  187,  while  the  land  owned  by 
Burgess  consisted  of  162  acres.  Ihe  Brawn 
road,  as  a  northeast  boundary,  is  applicable 
only  to  that  part  of  the  property  known  as 
the  "Morton  Bennett  Farm,"  for,  taken  as  a 
whole,  it  is  also  bounded  on  the  northeast 
by  land  of  O.  £.  Bobbins.  That  portion  of 
the  land  known  as  "the  22-acre  meadow  let" 
is  bounded  on  the  southeast  by  the  "S.  R. 
Bennett  farm,"  and  not  by  "Appleton  Kldge 
road  and  E.  Luce."  A  portion  of  the  land  sn 
the  southwest  is  bounded  by  land  of  H.  Whit- 
ney, and  not  by  land  of  S.  R.  Bennett. 
Again,  a  small  lot  carved  out  of  oike  of  the 
parcels  known  as  the  "Elijah  Luce  Farm" 
was  In  the  spring  of  1896  owned  by  John 
Keene.  The  figures  and  letters  "2  Hs.  2  Bs." 
are  mystic  abbreviations,  which  lend  no  prac- 
tical significance  or  force  to  the  other  terms 
employed.  There  is  no  mention  of  the  nom- 
ber  of  any  of  the  lots,  and  the  land  Is  not 
.even  designated  as  the  "Burgees  Farm."  In 
view  of  these  facts,  It  Is  extremely  doubtful 
if  the  person  named  as  the  owner  of  the 
land,  relying  upon  this  description  aloue, 
could  determine  whether  it  was  his  property 
or  his  neighbor's  that  was  taxed,  or  if  a  pur- 
chaser could  obtain  from  it  sufficient  infor- 
mation in  regard  to  the  extent  of  the  land  to 
enable  him  to  make  an  intelligent  offer  for  it. 

But,  if  It  be  assumed  that  such  a  descrip- 
tion in  the  assessment  would  be  a  reasonably 
sufficient  foundation  for  a  valid  sale  of  the 
land  for  nonpayment  of  the  tax,  the  collect- 
or. In  making  his  return  to  the  town  clerk 
"with  a  particular  statement  of  his  doings" 
as  required  by  section  197,  has  utterly  failed 
to  make  use  of  this  description,  found  in  the 
assessment  list  committed  to  him;  for  In  the 
form  prescribed  by  the  amendment  of  1885 
for  the  schedule  In  this  return,  under  the 
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'Caption  "De8criptioa  of  the  Property,"  we 
4Md  only  the  words  "On  Brown  road."  No 
attempt  whatever  Is  here  made  to  give  any 
-description  or  designation  of  the  land  sold. 
Sat  even  the  number  of  acres  Is  stated. 
•Kb  an  Indeflnite  reference  to  the  land  sold 
!■  oianlfestly  Insufficient  to  "render  its  Identl- 
Seatlon  certain  and  plain,"  and  it  utterly  falls 
te  accomplish  the  purpose  for  which  such  a 
■ctom  to  the  town  derli  Is  required.  By  the 
act  of  1844  (cha{>ter  123)  this  return  was 
■Mule  legal  evidence  of  the  facts  therein  set 
SMth,  while  it  Is  settled  law  that  the  recitals 
ki  a  collector's  deed  are  not  evidence  of  the 
tmetB  recited.  Llbby  v.  Mayberry,  80  Me. 
1S7,  13  Atl.  577;  Ladd  v.  Dickey,  84  Me.  190, 
M  Atl.  813.  This  return,  recorded  In  the 
records,  Is  the  legal  source  from  which 
owner  must  ascertain  what  portion  of  his 
If  any,  has  been  sold  for  taxes,  and 
-wttfaout  a  proper  description  of  It  he  is  un- 
aMe  to  learn  what  he  Is  required  to  redeem. 

Such  an  Imperfect  description  of  the  land, 
ar  rather  such  an  entire  omission  to  describe 
<he  land,  in  this  return,  must  be  deemed  fatal 
«•  the  validity  of  the  sale  and  of  the  title 
-which  the  collector  sought  to  pass  by  his 
deed  to  the  town.  Andrews  v.  Senter,  32  Me. 
JM;  Ladd  v.  Dickey,  84  Me.  190,  24  Atl.  813. 

Tbls  cone!  .sion  respecting  the  validity  of 
the  deed  to  the  town  renders  it  unnecessary 
'te  consider  the  validity  of  the  title  acquired 
%r  this  plaintiff  by  her  deed  from  the  town. 
It  is  a  satisfaction  to  remark,  however,  that, 
If  the  collector's  sale  to  the  town  had  been 
a.  valid  one,  this  plalntUf  could  not  be  allow- 
ad  to  profit  by  It  under  the  circumstances  of 
tUa  case,  In  the  manner  proposed. 

In  the  spring  of  1895  the  land  stood  In  the 
inaaie  of  Joseph  S.  Burgess,  this  plaintiff's 
'kosband,  and  was  taxed  to  blm.  In  June  of 
Ihe  same  year  the  attachment  was  made  up- 
«a  it  In  the  suit  which  went  to  Judgment  and 
aKeeutlon,  and  resulted  in  the  sheriff's  sale 
«•  the  defendant  November  25,  1896.  It  was 
Ae  duty  of  Joseph  8.  Burgess,  to  whom  the 
-luid  was  taxed,  and  who  owned  It  subject 
-te  the  lien  of  the  attaching  creditor,  to  pay 
-tte  tax'  assessed  upon  It  for  that  year.  But 
he  sufTered  the  property  to  be  sold  for  taxes 
December  8,  1896,  and  after  the  expiration 
mt  the  two  years  allowed  by  statute  for  re- 
demption he  was  permitted  by  the  town  to 
porcliase  the  land  by  paying  the  amount  of 
the  tax  and  costs,  and  to  take  a  deed  of  it 
la  the  name  of  his  wife.  The  conclusion 
bvm  the  testimony  Is  irresistible  that  this 
all  done  in  pursuance  of  a  purpose  to 
!eat  the  rights  of  the  attaching  creditor 
of  this  defendant,  who  was  the  purchas- 
er at  the  sheriff's  sale;  and  that  this  plaln- 
49f  was  cognizant  of  that  purpose,  and  par- 
ticipated in  It  But  the  law  will  not  permit 
It  to  prevail.  Under  such  circumstances  the 
yarchase  from  the  town  will  be  regarded  as 
for  the  benefit  of  the  estate,  and  not 
fraud  of  the  rights  of  the  defendant    The 


deed  from  the  town  is  inopera^ 
the  plaintiff  a  valid  title  as  aga 
fendant     It  must  be  treated  Ii 
made  to  the  husband,  Joseph 
and,  if  it  had  been  made  to  hli 
have  had  the  effect,  ax  against  < 
ant,  to  extinguish  the  tax  title  I 
manner  that  a  release  from  the  ' 
the  expiration  of  the  two  years 
done.    Varney  v.  Stevens,  22  Me. 
V.  Snell,  74  Me.  22,  and  cases  citi 
try  must  be: 
Judgment  for  d^endant 


VBRMEDLE  v.  YBSBMEil 

(Supreme  Judicial  Court  of  Maine 
1901.) 

BILLS  AND   NOTES— UStn 

In  an  action  upon  a  promissoi 
in  New  York,  to  which  the  defei 
by  the  law  of  that  state  was  pic 
peared  that  the  note  in  suit  was 
newal  of  several  prior  notes,  one  o 
tained  a  clause  giving  the  piainti 
to  take  certain  stock  in  addition  ti 
ioterest  on  the  note.  Such  an  agrei 
the  laws  of  New  Yorli,  might  have 
ous,  and  fatal  to  the  validity  of  th 
but  the  note  in  suit  contained  no  i 
the  payment  or  receipt  of  anythii 
per  cent,  interest. 

Held,  that  in  each  a  case  It  ii 
that  the  renewal  by  a  new  note 
eludes  alt  asnrions  taint,  renders  t 
tract  valid  and  bindinK  on  the  w 
the  parties  themselves  do  what  a  c 
ty  would  require  them  to  do. 

(OffldaL) 

Exceptions  from  snpreme  Juc 
Tork  county. 

Action  by  John  D.  Vermeule 
rian  Vermeule.  Assumpsit  upo] 
sory  note.  At  the  close  of  th( 
the  presiding  Justice  ruled  that 
had  been  made,  and  directed  i 
return  a  verdict  for  the  plaintiff 
67,  the  amount  agreed  to  be  d 
thing.    Defendant  excepts.    Ovei 

Argued  before  WISWEILL,  a  . 
ERY,  WHITEHOUSB,  SAVAGE 
LEIR,  JJ. 

O.  a  Yeaton,  for  plaintiff.  O. 
Haley,  for  defendant 


WHITEHOUSE,  J.  This  is  l 
the  defendant's  promissory  note 
state  of  New  York,  January  2' 
the  sum  of  $2,500,  with  interei 
cent  per  annum.  It  was  not  In 
that  the  note  was  given  in  rene 
eral  other  notes  previously  glvei 
lent  at  different  times,  and  evide 
troduced  in  behalf  of  the  defend 
to  show  that  the  earliest  one  of 
notes,  which  formed  the  consider 
note  in  suit  contained  a  clause 
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tbe  plaintiff  the  option  to  take  certain  stock 
in  a  New  Jersey  corporation  In  addition  to  6 
per  cent.  Interest  on  the  note.  It  was  con- 
teniSed  that  by  the  statutes  of  New  York 
sucb  an  agreement  to  receive  something  of 
▼alae  In  excess  of  6  per  cent  Is  declared  to 
l>e  usurlons,  and  fatal  to  the  validity  of  the 
note.  The  presiding  Judge  ordered  a  verdict 
for  the  plaintiff  for  the  amount  of  the  note, 
and    the  defendant  took  exceptions. 

It  la  unnecessary  to  consider  whether,  npon 
the    facta  disclosed  In  the  report,  the  stock 
in  tbe  New  Jersey  corporation  named  could 
reasonably  be  deemed  "anything  of  value," 
or.  If  BO,  whether,  under  all  the  circumstan- 
ces   connected  with  the  transaction  of  the 
earliest   note    mentioned,    the    arrangement 
could  be  held  usurious  under  the  laws  of 
Ne-w  Tork;   for,  as  already  stated,  the  prior 
note   which  might  have  been  affected  with 
the    usurious  taint  was  merged  In  the  new 
note  now  in  suit,  which  contains  no  provi- 
sion whatever  for  the  payment  or  receipt  of 
anything  as  Interest  beyond  6  per  cent  per 
annum,  and  the  amount  for  which  the  new 
note  was  given  was  only  tbe  balance  of  tbe 
money  actually  lent     In  such  a  case  it  Is 
uniformly  held  that  the  renewal  by  a  new 
note,  which  excludes  all  usurious  taint,  ren- 
ders the  new  contract  valid,  and  binding  on 
the  maker.    In  Miller  v.  Hull,  4  Denlo,  104, 
the  court  say:    "The  parties  to  a  usurious 
transaction  may,  doubtless,  reform  it,  and 
by  canceling  the  usnrlons  security,  and  giv- 
ing a  new  obligation  for  the  real  sum  which 
ODgtat  to  be  paid,  excluding  all  usury,  the 
party  will  be  bound;"    and  cite  Wright  v. 
Wheeler,   1   Oamp.    165,   note,   Kllboum    v. 
Bradley,  3  Day,  366,  3  Am.  Dec.  273,  and 
other  authorities,  in  support  of  the  doctrine. 
In  Webb,  Usury,  U  482-4S4,  the  author  says: 
"Of  course.  If  no  usury  has  been  paid,  but 
merely  reserved,  it  is  sufficiently  purged  by 
a  surrender  of  the  contract,  and  the  giving 
of  a  new  one  with  the  element  of  usury  ex- 
cluded;"   citing,  among  other  cases,  Martin 
V.  Hall,  9  Orat.  8.    In  that  case  the  court 
sententlously   gave  the   reason   to  be   that 
"the  parties  themselves  have  done  what  a 
court  of  equity  would  have  required  tbem  to 
do."    See,  also,  Jacobsen  v.  Bradley,  49  Hun, 
152,  1  X.  Y.  Snpp.  676.    For  analogous  doc- 
trine that  an  express  promise  to  pay  com- 
pound Interest  is  valid   In  this  state,   see 
Bradley  v.  Merrill,  91  Me.  340,  40  Atl.  132. 

As  It  is  manifest  that  the  note  in  salt  was 
entirely  purged  of  any  usurious  taint  with 
which  tbe  earlier  note  might  possibly  have 
been  affected,  it  is  also  unnecessary  to  de- 
termine whether  tbe  defense  of  usury  is 
available  to  the  defendant  in  any  other  Juris- 
diction than  that  of  the  state  in  which  the 
statute  creates  it  See  Meares  v.  Finlayson, 
55  8.  a  106,  82  a  B.  966. 

Tbe  verdict  for  the  plaintiff  was  rightly 
ordered. 
Kxceptlons  overruled. 
40A.-89 


WARRBN  V.  BAMGOH.  O.  ft  O.  T.  BY.  00. 

(Supreme  Jndidal  Court  of  Maine.    March  1, 
1901.) 

STRBBT     RAILROAD— COLUSION—NBOUOBNCB 
—CONTRIBUTORY   NEaLIOKNCB. 

1.  The  plaintiff  recovered  a  verdict  for  dam- 
ages resulting  from  a  coiiisioD  between  Lis 
team  and  a  car  of  the  defendant  company.  Up- 
on motioa  to  have  the  verdict  set  aside  as 
against  evidence,  it  appeared  that  it  was  not 
in  controversy  that  the  plaintiff  drove  along 
to  the  crossing  without  slackening  his  speod, 
and  without  stopping  to  look  or  listen,  and 
without  looking  or  listening  for  an  approaching 
car. 

Beld,  that  while  it  cannot  be  declared,  as 
a  matter  of  law,  that  it  is  the  absolute  dnty 
of  a  traveler  to  look  and  listen  for  an  ap- 
proaching car  before  crossing  the  tracks  of  a 
Street  rauway,  as  it  is  under  tne  settled  rule  re- 
specting steam  railroads,  it  may  still  be  deter- 
mined as  a  matter  of  fact  that,  in  some  sit- 
uations, the  exercise  of  ordinary  care  and  pru- 
dence would  require  the  traveler  to  look  and 
listen  before  crossing  the  tracks  of  an  electric 
•  railway. 

2.  The  plaintiff  was  driving  in  a  closed  car- 
riage on  a  dark  night  He  was  familiar  with 
the  street-railway  crossing  at  Broadway,  and 

I  knew  of  the  massive  hedges  that  intercepted 

,  his  line  of  vision  down  Cumberland  street    If 

be  had  stopped  and  listened  before  he  reached 

the  point  which  commanded  a  view  of  the  ap- 

E reaching  car,  he  could  not  have  failed  to 
ear  the  hum  of  the  machinery  or  the  rumble 
of  the  car.  If  he  had  looked,  after  he  reached 
the  line  of  vision,  he  must  have  seen  the  bril- 
liant headlight  and  the  lighted  monitor  of  the 
approachiufr  car.  In  this  situation  the  plaintiff 
was  not  relieved  by  anything  in  the  conduct  of 
the  motoi'man  of  the  plain  duty  to  use  his  own 
senses  of  sight  and  hearing  when  they  were  so 
manifestly  available  to  him.  He  was  required 
to  do  for  his  own  safety  and  protection  what 
ordinarily  careful  persons  are  accustomed  to  do 
under  like  circumstances. 

Hetd,  that  his  failure  to  look  and  listen 
for  the  approaching  car,  before  attempting  to 
cross  the  track,  was  the  result  of  his  own 
thoughtless  inattention,  and  must  be  regarded 
as  negligence  on  his  part 

3.  Nor  does  it  appear  that  the  consequences 
of  the  plaintiff's  negligence  in  this  respect  couid 
have  been  avoided  by  the  use  of  any  ordinary 
care  on  the  part  of  the  motorman.  The  piain- 
tifTs  own  neglect  was  the  proximate  cause  of 
the  accident. 

(Official.) 

Action  on  the  case  by  Ara  Warren  against 
the  Bangor,  Orono  &  Old  Town  Railway 
Company  to  recover  damages  which  the 
plaintiff  claims  he  has  sustained  in  his  prop- 
erty on  account  of  a  collision  between  his 
carriage,  in  which  he  was  riding,  and  an  elec- 
tric car  of  the  defendant  company,  at  the 
Junction  of  Broadway  and  Cumberland 
streets,  in  the  city  of  Bangor,  caused  by  the 
alleged  negligence  of  the  defendant  company, 
in  the  evening  of  November  21,  1899.  The 
Jury  returned  a  verdict  for  tbe  plaintiff  for 
1117.    Motion  for  new  triaL    Granted. 

Argued  before  WISWELL,  O.  J.,  and  EM- 
ERY. WHITEHOUSB,  SAVAGE,  FOGLER, 
and  POWERS,  JJ. 

M.  Laughlin,  for  plaintiff,  B.  0.  Ryder, 
for  defendant 
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WHITEHOUSB,  J.  The  plaintiff  recover- 
led  a  verdict  for.the  damages  alleged  to.  have 
been  suBtaloed  by  reason  of  injuries  to  bis 
horse,  carriage,  and  harness,  resulting  from 
a  collision  between  his  team  and  one  of  the 
electric  cars  of  the  defendant  company  at  the 
Intersection  of  Broadway  and  Cumberland 
streets  in  Bangor. 

The  ease  comes  to  the  law  court  on  tbe 
defendant's  motion  to  have  the  verdict  set 
aside  as  against  the  evidence. 

The  accident  happened  on  the  21st  doyttf 
November,  1899,  about  20  minutes  before  "iT 
o'clock  In  the  evening.  The  plaintiff  '  was 
driving  into  the  city  down  Broadway  with 
his  horse  harnessed  to  a  Bangor  top  bvg^. 
The  electric  car  was  running  up  Cumberlattd 
street  on  schedule  time,  on  its  regular  trip 
from  Bangor  to  Old  Town,  leaving  West 
Market  Square  at  6:30.  At  its  Intftrsection 
with  Cumberland  street,  Broadway  is  $3  feet 
wide  and  Cumberland  street  50  feet  wide  «t 
that  point.  The  defendant's  railway  Is  near 
the  center  of  Cumberland  street,  and  run- 
ning easterly  across  Broadway  the  grflde  Is 
slightly  ascending,  but  so  nearly  level  that 
the  rise  is  scarcely  perceptible.  At  the  Ofe- 
ner  of  Broadway  and  Cumberland  streets, 'on 
the  west  line  of  Broadway  and  the  north  line 
of  Cumberland  street  were  dense  btraktlMrn 
hedges  6  feet  in  height,  wbtfrh  obstructed  the 
plalntltTs  view  of  Cumberland  street  west  of 
Broadway  until  within  about  50  feet  of  the 
place  of  collision.  The  plaintiff  was  >a --resi- 
dent of  Bangor,  was  in  the  habit  Of  ^drlTtag 
on  Broadway  frequently,  and  was  familiar 
with  these  streets,  and  the  conditions  above 
described.  On  the  evening  In  queetton  It 
was  dark  and  foggy,  and  'the  top  of  'lie 
plaintiff's  carriage  was  up,  and  the  sides, put 
on.  The  electric  car  was  a  closed  car,  -with 
vestibules.  It  was  provided  'with  a  head- 
light, and  the  Interior  was  Itghted  the.  entire 
length  in  tbe  usual  manner.  The  plaintiff 
says.  In  effect,  that  be  failed  to  see'tbe  car 
until  it  "suddenly  flashed  onto"  hJm  titter 
the  horse  was  on  the  track,  and  that  he  then 
applied  the  whip  in  the  hope  of  getting 
across  tbe  rails  and  avoiding  a  collision;  but, 
when  the  car  was  about  the  center  of  Broad- 
way, it  struck  the  carriage  on  the  fore  wheel, 
throwing  the  horse  to  the  right  and  the  car- 
riage to  the  left  of  the  track. 

The  motorman  In  charge  of  the  carteftti- 
fles  that  be  was  not  aware  of  the  approach 
of  the  team  until  It  was  within  12  or  15'  feet 
of  the  place  of  collision,  and  that  he'tben 
applied  the  brake,  and  used  every  exertion 
to  stop  the  car  in  season  to  prevent  •* 'Col- 
lision, but  was  unable  to  do  so. 

The  plaintiff  thereupon  contends,  as 'the 
principal  ground  of  defendant's  liability,  that 
the  motorman  was  guilty  of  negligence  In 
not  exercising  greater  vigilance  to  discover 
an  approaching  team,  and  in  not  employing 
more  effective  measures  to  stop  the  car  In 
season  to  avoid  the  accident;  and  he  intro- 
duces evidence  tending  to  show  that  imme- 


diately before  tbe  collision  th 
was  engaged  In  frivolous  conve 
a  passenger,  and  that  others  on 
the  team  before  the  motorman  i 
The  defendant  insists  that  no  fa 
on  the  part  of  the  motorman 
speets  Is  shown  by  the  eviden 
tends  that,  on  the  other  hand,  tt 
is  Irreilstlble  that  tbe  Beglig< 
plaintiff  waB  the  proximate  caa 
■«Ment. 

The  testiiiMwy  is '.  c(«fllctlng 
'the  rate  of : speed  at  which  the  ] 
'driving.  He  testifies  that  be  v 
'«lseg'«t  the 'rate  «f  four  or  fi 
hour,"  while  the  defendant's  w 
rtiie ahorse  was  coming  so  rapid 
'thoueht  it'wftsa  runaway  team. 
not  in  controT«rsy  that  he  drove 
crossing. without  slackening  his 
'flver  it- was,  «Bd  without  stoppii 
to  listen, -and  without  looking 
for4n.«pproaehlag  oar, 

.Trne,>the-eBtabllshed  rule  resp 

'PRiliMtds' that  it  'is  negligence  ] 

•yersen  to  cross  the  track  wltho 

-Ing  aad  >  listening  for  a  coming 

.deemed  whoUy 'applicable  when 

.tncks  of  a' street-railway  compa 

Uc  I  street,  where  :the  cars  do  n^ 

•excInsHe  right  of  way.    In  otb 

«aBnet  be  declared,  as  a  matter 

itiis  the'abseluteduty  of  a  tra' 

And    listen   for  -an  -approaching 

icDMslog  the  tractas  of  a  street  n 

.iy  v.r  Railway  Co.,  176  Mass.  3i 

4286;  iRAbbins  v.  Railway  Co.,  1 

•42  N.  E.  334;  Hall  V.  Railway  O 

<461,  '47  N.  K.  124.    But  the  rea 

'  rule -ovpiied  to  steam  railways 

s«ome   eiroumstanees,    be   applic 

crossing  of  a  street  railway.    It 

termined,  as  «  matter  of  fact, 

)*rctse-«f  ODdinary  care  and  pro 

require  a' traveler  In  some  situai 

■and  /listen  -before  crossing  the 

street  (railway.     In   the   recent 

'Kelly  <v.  .Railway  Co.,  supra,— a  < 

lag  I  striking  a««h)gies  to  the  c« 

'It  fwas  found  by  the  law  court  ae 

-fatt  that  the  plaintiff,  who  wf 

ing. a  -street-railroad  track   obe 

ridense. growth  of  trees  fur  a  po 

'  cHstantie  to  the  place  of  crossing 

of  contributory  negligence  in  fa: 

■and  listen  for  cars  on  reaching  i 

Stlthongh  he  -  had  ,  previously  loo 

fMlnt  osmiiiendlng- a  view -of  the 

-of  thef growth  of  trees. 

In  the  case  at  bar  the  plainti 
tng  in.ia"cleaed  carriage  on  a  dar] 
was  familiar  with  the  street-raili 
at-Bt«adway.  He  "knew  of  the 
track."  He  must  have  known  i 
lug  to  the  scbedole,  a  car  would 
Market  Square  at  6:90  p.  m.  o 
trip  to  Old  Town;  and  he  must 
approximately  the  raie  of  speed 
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was  tunudly'Tun  orer  CSnmberlaiid' street,  and 
about  wJiat-  tiae  It  would  be  likely  to  ciww 
Bmtadway.  iHe  Jcnaw  of  the  maaslre  hedges 
ttaat  tnterceptdd  lila  llae  of  vision  down  Com^ 
boland  istreet  nntll  he  arrived  "rrithln  a 
taw:  feet"  of  the  northerly  Une  of  that  street. 
If  he :  had  stepped  and  listened  before  be 
reached!  the  I  ipolnt  which  commanded  a  fiew 
of  the-jippgoachlng  car,  he  could  not  have 
fatUed'to-'Aeari.the  bnm  of  the  machinery,  or 
ttae  rumble  Af  the  car.  If  be  bad  stopped  to 
look -and  listen  after  he  reached  the  line  of 
vision,  or- iiad. looked  without  stopping,  he 
must iJnveuseen' the. brilliant  headlight,  and 
tbe:ligbted.-inoiittor  of  the  approaclilng  car. 
Hto  onm  -  carriage  was  not  provided  with 
UsMs, 'and  Jils  team  was  not  likely  to  be 
seen  jor)  beard  by  tbe  motorman  until  its 
avproath  near  the  track.  In  this  situation 
the-  piateitiff-'was  not  relieved  by  anything  In 
tbe  wan&ttct  of  the .  motorman  of  the  plain 
dnty:tainsebls  own  senses  of  sight  and  hear- 
ing: when' they  were '80  manifestly  available 
to  Um.  iJie-'Wasn-eQulred  to  do  for  bis  own 
safety  and  protection  what  ordinarily  care- 
fnl.penMBS  ateiacaostomed  to  do  under  like 
circumstances.  .Xhe  exercise  of  ordinary 
cace  .and  :i)mdance  required  blm  to  look  and 
listen  f  fsr  i  the  'appeoacliing  car  before  at- 
teatiitlug  to  cross  the  track.  His  failure  to 
do-ao'.was.tke.Tecnilt  of  his  own  thoughtless 
tnattentlon,  tand  mast  be  regarded  as  negU* 
genee  en  Us'imrt 

'Nor<dMs:dt-appear  from  the  evidence  that 
tbe'coBtequeuces  «f  tbe  plaintiff's  negUgence 
in  tMs:  respect' oouU  have  been  avoided  by 
tbe  use  of -any  orffinary  care  on  the  part  of 
the'BMtstaaan.  .'Tbe  fact  that  the  team  may 
lun!e:been'.idlaoovered  by  a  passenger  a  sec- 
ond before  it  was  seen  by  the  motorman  by 
no  .  means  proves  a  failure  of  duty  on  the 
part.ef:tbe  latter.  He  had  Just  received  a 
signal 'bell;  to 'Stop  for  a  passenger  to  alight 
at  SroaMrway,.  and:  (or  the  moment  was  mlnd- 
fnl  of  '.tikat  duty;  and  it  dees  not  appear 
from-.tbe>-«rldcneeTtbat.his  previous  conver- 
satlcu'wltfa.  apaaacBger  Interfered  with  bis 
duty  reapeetteg  tbe  :pUlntlff.  It  Is  shown 
by  a.|irep«>leraaee  of  the  evidence  that  the 
gongfusfsanndedln'the  usual  manner  when 
tbe  ear  Teamed' tbe. Broadway  crossing. 

.7he  jdatatlfra  own  negligence  must,  there- 
fore, '  bei  deemed  tbe  proximate  cause  of  the 
accident. 

Mfltien  •  jmatained. 


.FLEMING  V.  OOURTENAT. 

(SwMcse  I Jadicial  Court  of  Maine.     March  1, 

lOOL) 

PLBADIIiIS-r-ABATEMBNT— AMENDMENT— AS- 
SIGNMENT—FOREIGN  ADMINISTRATOR. 
1.  When  "errors  and  defects"  are  by  law 
stneDdable,  tlie  process  sliall  not  be  abtited,  and 
the  oase  -wili  be  remanded  to  the  txiai  court, 
where  the  {klaintiff  may  have  an  appropriate 
amendment  allowed  by  tbe  presiding  judge,  if 
deemed  by  fatal'  to  be  in  the  f  nrtlierance  of  jus- 


.2.  field,  that  the  fint  and  second  counts  fai 
the  writ  must  be  deemed  a  declaration  by  the 
plaintiff  in  her  alieged  capacity  as  executrix. 
The  other  three  counts'  appear  to  be  a  declara- 
tion by  the  plaintiff  in  her  individual  eapaoltXt 
and,  If  either  of  them  contained  an  avurment 
of  the  assignment  of  the  oause  of  action  to 
her,  It  would  be  a  sufficient  declaration;  and. 
Inasmuch  as  a  copy  of  this  assignment  is  an- 
aexed  to  tbe  writ,  the  declaration  was  amends' 
Ue  by  striking  out  the  first  two  counts,  and 
inserting  in  each  or  either  of  the  remainiag 
counts  an  appropriate  averment  of  the  assign- 
ment, so  as  to  become  a  declaration  in  the 
Iklaintiff's  own  right. 

3.  But  since  the  plalntifC  is  not  executrix, 
and  cannot  recover  on  the  first  two  counts, 
and  the  remainder  of  the  declaration,  without 
amendment,  must  be  held  a  nullity,  tbe  plea 
in  abatement  was  properly  sustained,  as  tbe 
declaration  noW' stands. 

(Official.) 

Exceptions  from  supreme  Judicial  court, 
Lincoln  county. 

Action  of  debt  by  Alice  E.  Fleming  against 
William  Courtenay.  Tbe  defendant. £led  a 
plea  in  abatement  on  tbe  second  day  of  tbe 
first  term,  to  which  the  plaintiff  demurred. 
Tbe  court  overruled  the  demurrer  and. order- 
ed tbe  writ  abated.  Tbe  plaintiff  moved  to 
amend,  but  this  motion  was  denied  by  the 
court  for  the  reason  that  the  declaration  waa 
not  amendable  at  this  stage  of  the  proceed- 
ings. Tbe  plaintiff  took  exceptions  to  both 
rulings.    Overruled. 

Argued  before  WISWBLL,  C.  J.,  and 
WHITEHOUSE,  SIROUT,  SAVAGE,  FOO- 
LER, and  POWERS,  JJ. 

O.  D.  Oastner  and  B.  Foster,  for  plaintiff. 
3.  B.  Moore  and  G.  B.  Sawyer,  for  defendant. 

WHITEHOUSE,  J.  This  la  an  action  of 
debt  on  a  -written  agreement  under -seal  be- 
tween James  A.  Maynard,  late  of  Somerville, 
Mass.,  and  George  W.  Lawrence,  late  of 
Damariscotta,  Me.,  growing  out  of  tbe  con- 
struction of  tbe  monitor  Wassuc  In  1863. 
Tbe  plaintiff  Is  described  in  tbe  writ  as  "sole 
executrix  of  the  last  will  and  testament  of 
James  A.  Maynard,"  and  the  defendant  as 
"administrator  de  bonisnon  of  tbe  goods  and 
estate  of  George  W.  Lawrence."  The  de- 
fendant seasonably  filed  a  plea  in  abatement 
to  the  writ  and  declaration,  alleging  that  the 
plaintiff  was  not  at  the  date  of  the  writ,  and 
never  bad  been,  executrix  of  tbe  last  will 
and  testament  of  James  A.  Maynard  'in  and 
for  the  state  of  Maine."  To  this  plea  the 
plaintiff  demurred,  but  the  presiding  Judge 
overruled  the  demurrer,  sustained  tbe  plea, 
and  ord»ed  tbe  writ  to  be  abated.  Tbe  case 
comes  to  the  law  court  on  exceptions  to  this 
ruling. 

It  appears  that  prior  to  the  commencement 
of  this  action  the  plaintiff,  Alice  B.  Fleming, 
of  Boston,  received  from  the  assignee  in 
bankruptcy  of  James  A.  Maynard  a  written 
asslprnment  of  all  of  tbe  assets  belonging  to 
Maynard's  estate.  This  tact  is  duly  set  forth 
in  the  second  count  of  tbe  declaration  in  her 
writ,  and  a  copy  of  tbe  assignment  annexed 
to  the  writ  and  filed  in  conrt/^t.ia  accord- 
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Ingly  contended  in  behalf  of  the  plaintiff 
that,  while  the  first  count  must  be  conceded 
to  be  a  declaration  by  the  plaintiff  in  her 
representative  capacity  as  executrix  of  James 
A.  Maynard,  the  second  count  might  reason- 
ably be  construed  as  a  declaration  on  a  per- 
sonal claim  la  her  individual  capacity;  and 
although  the  plaintiff  may  thus  appear  to 
have  sued  In  a  two-fold  capacity  in  separate 
counts,  and  the  declcratlon  be  amenable  to 
the  objection  of  a  mlBjoinder,  which  might 
be  talcen  advantage  of  by  demurrer,  it  is  in- 
sisted that  the  defendant's  plea  in  abatement 
must  be  adjudged  bad,  because  he  has  plead- 
ed to  the  whole  writ  and  declaration,  and 
not  simply  to  the  defective  part 

And  such  is  undoubtedly  the  common-law 
rule  of  pleading. 

In  the  early  case  of  Herries  t.  Jamleson,  5 
Term  R.  553,  the  declaration  in  an  action  of 
debt  contained  two  counts,— one  for  the  prin- 
cipal of  money  borrowed,  and  the  other  for 
the  Interest  of  another  sum.  The  defendant 
filed  a  plea  in  abatement  to  the  whole  writ 
and  declaration,  and  the  plaintiff  demurred 
to  the  plea  on  the  ground  that  it  affected  to 
answer  the  whole  declaration,  and  yet  an- 
swered only  the  first  count.  Lord  Kenyon 
said:  "I  think  the  plea  is  bad,  because  It 
goes  to  the  whole  declaration,  when  in  truth 
it  gives  no  answer  to  the  second  count."  So, 
in  1  Chit.  PI.  (16th  Ed.)  475,  it  is  said:  "A 
writ  is  divisible,  and  may  be  abated  in  part 
and  remain  good  as  to  the  residue.  •  *  * 
Whon  the  matter  goes  only  to  defeat  a  part 
of  the  plaintiff's  cause  of  action,  the  plea  in 
abatement  should  be  confined  to  that  part; 
and,  if  the  defendant  were  to  plead  to  the 
whole,  his  plea  would  be  defective." 

The  defendant  Insists,  however,  that  this 
rule  has  no  application  to  the  case  at  bar, 
because  he  says  the  plaintiff  has  declared 
in  her  capacity  as  executrix  In  all  of  the 
counts  in  her  writ.  It  is  the  opinion  of  the 
court  that  this  contention  of  the  defendant 
must  be  sustained  as  to  the  first  and  second 
counts,  and  that  the  remaining  counts  are 
fatally  defective  unless  amended;  for  in  the 
first  and  second  counts  it  is  represented  that 
the  contract  was  made  with  the  "plaintiff's 
testator,"  and  that  the  amount  claimed  is 
due  to  the  plaintiff  "as  executrix,"  or  that 
"an  action  hath  accrued  to  the  plaintiff  as 
«xecutrix  aforesaid."  The  second  count  as 
well  as  the  first  must  therefore  be  deemed 
a  declaration  by  the  plaintiff  in  her  repre- 
sentative capacity,  and  the  averment  in  that 
count  of  an  assignment  to  her  of  all  of  the  as- 
sets of  the  testator  be  regarded  as  surplus- 
age. 

But  in  each  of  the  remaining  counts  it  is 
declared  that  the  defendant  is  Indebted  to 
the  "plaintiff."  and  that  "an  action  hath 
accrued  to  the  plaintiff,"  and  in  the  writ  the 
plaintiff  is  represented  to  be  "Alice  E.  Flem- 
ing, of  Boston,  •  •  *  BoIe  surviving  ex- 
ecutrix," etc.  The  specification  shows  the 
cause  of  action  to  be  the  same  in  all  the 


counts.  In  nelthor  of  these  last 
any  allusion  made  to  a  contraci 
plaintUTs  testator,  or  to  the  rii 
plaintiff  to  recover  "as  executrix 
defendant  is  represented  as  Indeb 
plaintiff."  In  this  respect  the  s 
precisely  analogous  to  that  in  I 
Harmon,  68  Me.  29,  where  it  wai 
the  words  "executor,"  etc.,  wer 
scrlptlo  personse,  and  that  an  { 
strilcing  them  out  did  not  ciiangc 
status  of  the  parties.  "True,"  saj 
in  that  case,  "the  plaintiff  descrit 
in  his  writ  as  an  executor,  but  tl 
action  is  described  as  one  accrul 
in  his  own  right  He  does  not 
the  promise  on  which  the  action 
was  made  to  the  testator,  nor  ti 
made  to  him  as  executor.  *  * 
stitute  a  suit  In  his  representativ 
the  plaintiff  must  not  only  descrl 
as  an  executor,  but  he  must  av< 
promise  was  made  to  the  testator 
time,  or  that  it  was  made  to  the 
executor." 

If,  therefore,  either  of  these 
counts  contained  an   averment  i 
slgnment  of  the  cause  of  action  t( 
tiff,  it  would  l>ecome  a  sufiicient 
by  the  plaintiff  in  her  Individua 
and,  inasmuch  as  a  copy  of  this 
to  the  plaintiff  is  annexed  to  tl 
seems  clear,  upon  the  authority  < 
y.  Harmon,  supra,  that  the  decla 
amendable   by   striltlng  out   the 
counts,  and  inserting  In  each  or  el 
remaining  counts  an  averment 
signment  to  the  plaintiff  above  mc 
as  to  become  a  good  declaration  li 
tiff's  own  right 

But  since  the  plaintiff  Is  not  exe 
cannot  recover  on  the  first  two  ( 
the  remainder  of  the  deciaratio 
amendment  must  be  deemed  a  i 
plea  In  abatement  was  properly 
as  the  declaration  now  stands, 
motion  to  amend  was  made  by  t 
"before  exceptions  filed  and  alio 
further  insisted  by  the  defenda 
amendment  can  now  be  made,  ai 
writ  must  abate.  We  are  unabli 
in  this  view.  Section  10,  c.  82,  Re 
declares:  "No  process  or  proceedii 
of  Justice  shall  be  abated,  arres 
versed  for  want  of  form  only,  or 
Btantlal  errors  or  mistalses  wbii 
are  amendable,  when  the  persoi 
can  be  rightly  understood.  Such 
defects  may  be  amended,  on  moti( 
party,  on  such  terms  as  the  cot 
The  provision  In  section  23,  c.  S 
single  Justice  "before  exceptions  a 
allowed"  has  the  same  power  t 
court  to  allow  the  plaintiff  to  a 
Is  a  distinct  recognition  of  the  po 
full  court  over  ■amendments,  anc 
spect  in  derogation  of  Its  author: 
pressly    affirms    the    Inherent    a 
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power  of  the  trial  court  to  grant  amend- 
ments, and  very  properly  declares  that  the 
power  must  be  exercised  by  the  single  jus- 
tice "before  exceptions  are  filed  and  al- 
lowed."  There  would  be  a  manifest  incon- 
gruity in  authorizing  a  single  Justice  to  allow 
amendments  and  impose  terms  therefor  aft- 
er exceptions  are  filed  and  allowed,  and  be- 
fore they  are  ovetTuied.  There  would  be  no 
Justice  or  propriety  in  requiring  a  party  to 
pay  costs  for  the  privilege  of  amending  be- 
fore it  has  been  determined  by  the  full  com*t 
that  any  amendment  is  necessary.  Hare  t. 
Dean,  UU  Me.  308,  38  Atl.  227.  Hence  there 
IS  no  imperative  reason  for  compelling  a 
party  to  file  a  motion  aslcing  for  an  amend- 
ment before  filing  exceptions,  when  the  ne- 
cessity for  It  has  not  been  authoritatively 
declared.  Indeed,  express  provision  is  made 
in  a  subsequent  clause  of  the  same  section 
(section  23,  c.  82)  for  the  filing  of  amend- 
ments after  a  decision  by  the  full  court  upon 
the  demurrer;  and  no  statute  exists,  and  no 
rule  or  decision  of  the  court  can  be  found, 
requiring  a  party  to  file  his  motion  to  amend 
before  talcing  exceptions  to  the  overruling  of 
a  demurrer  to  a  plea  in  abatement,  or  de- 
priving the  court  of  the  power  to  allow 
amendments  in  such  a  case  upon  a  motion 
made  after  exceptions  "are  filed  and  al- 
lowed," and  after  the  decision  of  the  full 
court  has  been  certified  to  the  trial  court. 
On  the  contrary,  amendments  under  such  cir- 
cumstances have  often  been  authorized  by 
the  full  court,  and  allowed  by  the  Justice  of 
the  trial  court,  when  deemed  to  be  in  fur- 
therance of  that  justice  which  seeks  to  give 
every  man  bis  due,  and  an  opportunity  to 
prove  it 

In  Augusta  V.  Moulton,  76  Me.  561,  a  re- 
pleader was  awarded  after  a  decision  by  the 
full  court  on  a  demurrer,  the  court  saying 
in  the  opinion:  "It  cannot  be  doubted  that 
ample  power  is  left  in  Rev.  St.  c.  82,  f  19 
[now  23],  to  this  court,  and  to  a  Judge  at 
nisi  prius  after  mling  on  a  demurrer  and  be- 
fore exceptions  allowed,  to  permit  the  party 
found  in  fault  to  replead  or  amend  upon  pay- 
ment of  costs,  when  there  is  reason  to  be- 
lieve that  the  former  pleadings  did  not  prop- 
erly present  the  party's  case.  •  •  *  The 
defendant  has  liberty  to  replead  upon  pay- 
ment of  costs  since  the  filing  of  the  demur- 
rer, and  upon  filing  his  new  pleadings  with- 
in the  time  required  by  the  statute  and  rules 
of  conrt."  This  case  was  reafilrmed  on  pre- 
cisely the  same  state  of  the  pleadings  in 
Field  y.  Cappers,  81  Me.  36,  16  Atl.  328.  10 
Am.  St  Rep.  237. 

In  Goodhue  v.  Luce,  82  Me.  222,  19  AtL 
440,  as  in  the  case  at  bar,  the  question  was 
upon  a  demurrer  to  a  plea  in  abatement 
The  demurrer  was  overruled  by  the  full 
court,  the  plea  adjudged  good,  and  the  dec- 
laration bad.  At  the  conclusion  of  the  opin- 
ion the  conrt  said:  "Whether  the  further- 
ance of  Justice  will  require  that  the  plain- 
tiff, upon  proper  motion,  shall  be  allowed  to 


amend  bis  declaration,  must  be  determined 
by  the  court  at  nisi  prlus."  See,  also,  Maine 
Central  Institute  v.  Haskell,  71  Me.  487.  in 
each  of  these  cases  the  motion  to  amend  or 
for  leave  to  plead  over  was  made  after  the 
decision  of  the  law  court  had  been  certified 
to  the  trial  court  although  in  two  of  these 
cases  the  plaintifTs  counsel  appear  to  have 
claimed  in  argument  before  the  law  court, 
as  in  the  case  at  bar,  that  the  alleged  "er- 
rors and  defects"  were  by  law  amendable, 
and  Invoked  the  exercise  of  the  discretionary 
power  of  that  court  if  necessary,  to  remand 
the  case  for  amendment  by  the  trial  court 
if  deemed  to  be  In  the  furtherance  of  Justice. 
So,  in  Rand  v.  Webber,  04  Me.  191,  the  lan- 
guage of  the  court  is:  "The  {rialntlfT  may  at 
nisi  prius  have  leave  to  have  the  writ  amend- 
ed and  the  pleadings  reformed,  conformably 
to  an  action  of  tort  by  paying  costs  and  re- 
ceiving none  up  to  the  date  of  the  amendi- 
ment" 

In  several  other  cases  the  statute  in  ques- 
tion has  been  expressly  recognized  as  appli- 
cable when  the  question  arises  on  a  de- 
murrer to  a  plea  in  abatement 

In  Furbish  v.  Robertson,  67  Me.  35,  the 
case  went  to  the  law  court  on  exceptions  to 
the  ruling  of  the  presiding  Justice  sustaining 
a  demurrer  to  a  plea  in  abatement  There 
the  defendant  was  met  by  the  provisions  of 
section  52,  c.  77,  Rev.  St,  that  "when  a 
dilatory  plea  la  overruled  and  exceptions 
taken,  the  court  shall  proceed  and  close  the 
trial,  and  the  action  shall  then  be  continued 
and  marked  'Law.'  "  As,  upon  such  a  ruling, 
and  under  such  a  statute,  the  defendant  in 
that  case  could  not  rightfully  enter  his  ac- 
tion in  the  law  court  until  it  was  in  a  con- 
dition to  be  finally  disposed  of  if  his  excep- 
tions should  be  overruled,  and  as  he  had  not 
obtained  leave  to  plead  double  at  the  be- 
ginning, or  claimed  the  right  to  answer  fur- 
ther before  taking  exceptions,  his  right  to  an- 
swer further  was  properly  regarded  as  waiv- 
ed. It  is  important  to  observe,  however, 
that  in  this  case  the  court  say  in  the  opin- 
ion: "The  decision  being  based  on  a  de- 
murrer, the  Judgment  cannot  be  entered  un- 
til the  next  term  after  the  decision  is  cer- 
tified;" citing  Rev.  St  c.  82,  i  19  (now  23). 
If  one  clause  in  this  sentence  of  the  secticm 
is  held  applicable  in  case  of  a  demurrer  to 
a  plea  in  abatement  the  other  clause  of  the 
same  sentence,  providing  for  amendment  to 
the  declaration  after  the  decision  of  the  full 
court  must  be  equally  applicable  when  the 
demurrer  is  overruled.  In  such  a  case,  the 
declaration  being  adjudged  defective,  the 
court  cannot  in  Justice  "proceed  to  close  the 
trial"  before  the  case  is  marked  "Law,"  and 
the  question  is  rightfully  carried  to  the  law 
court  to  have  the  correctness  of  the  nisi  prius 
ruling  and  the  ftufiiclency  of  the  declaration 
formally  determined  before  any  amendment 
is  offered.  Hare  v.  Dean,  90  Me.  308,  38  Atl. 
227,  supra.  See,  also.  State  v.  Peck,  60  Me. 
498,  in  which  the  reasoning  of  the  court  is 
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to  the  same  effect  as  in  Furbish  r.  BotMrt- 
son,  supra,  and  the  statute  in  question  (chap- 
ter 82,  §  2S)  quoted  for  the  same  purpose. 
But  hete  the  defendant  lost  his  right  to  plead 
anew  by  faiUng  to  pay  the  costs  and  to  fUe 
his  pleadings  on  the  second  day  of  tbe  term, 
aa  required  by  the  statute. 

In  the  case. at  bar  the  docket  entries  are: 
"Demurrer  OTerruled.  Flee  sustained.  Ac- 
tion abated."  The  entry  "Action  abated"  is 
simply  a.  statement  of  the  legal  effect  of 
overruling.. the  demurrer  and  sustaining  the 
plea  in  abatement.  It  Is  an  appropriate  en- 
try to  inform  the  clerk  of  the  legal  status  of 
the  case- in  the  event  that  no  exertions  are 
taken,  or  the  exceptions  taken  are  OTerruled 
and  no  amendment  allowed.  But  section  ID 
of  chapter -82,  the  statute  first  cited,  declares 
that  "no  process  •  *  *-  shall  be  abated 
*  *  *  for  circumstantial  errors  or  mis- 
takes which  by  law  are  amraidable." 

The  conclusion  Is  that  the  plea  in  abate- 
ment was  properly  sustained,  but  that  the 
"errors  and  defects"  in  the  plalntifTs  declar- 
ation are  by  law  amendable,  and  that  the 
case  should  be  remanded  to  the  trtal  court, 
where  the  plaintiff  may  have  an  appropriate 
amendment  allowed  by  the  presiding  Judge, 
If  deemed  by  him  to  be  in  the  furtherance  of 
justice. 

Bxceptions  orermled.  CJase  remanded  ac- 
cordingly. 


FLEMING  T.  COUBTBJNAT. 

(ftnpreme '  Judicial  GOnrt  of  Maine.    March  1, 
1901.) 

KQt;iTr— PRAOTICB— ELBCTION  OF  RKMBDT. 

1.  It  is  a  well-settled  and  familiar  rule  of  pro- 
cedure in  all  courts  exercising  general  equity 
Jnrisdietion  that,  when  a  plaintiff  is  prosecut* 
ing,  an  action  at  law  and  a  suit  in  equltj 
against  a  defendant  at  the  same  time  for  th« 
same  cause,  he  may  be  compelled  by  the  court, 
upon  application  of  the  aefendant,  to  elect 
whether  he  will  proceed  with  the  action  at 
lanr  or  the  suit  in  equity. 

2.  The  order  should  allow  the  plaintiff  a  rea- 
sonable time  in  which  to  make  his  election, 
and,  in  the  absence  of  special  reasons  justi- 
fying a  different  time,  in  the  early  chancery 
practice  the  plaintiff  was  uniformly  required 
to  elect  within  eight  days  after  service  of  the 
order. 

3.  ffeld,  that  the  oriex  made,  in  -  this  case 
was  clearly  authorised  by  the  usual  chancery 
practice. 

See  Fleming  t.  Courtenay,  49  Ati.  611,  95 
Me.  128.     , 

(Official.) 

ExcepUons  from  anpreme  Jadldftl  court, 
Lincoln  county. 

Bill  in  equity  by  Alice  B.  Fleming  against 
William  Courtenay,  under  Bev.  St  c.  87,  { 
19.  An  action  at  law  (see  95  Me.  128,  49  AtL 
611)  was  pending  between  the  same  partteai 
On  nottOtion  of  the  defendant,  the  plaintiff 
was  ordered  to  elect,  between  the  two  snita 
To  this  order  the  plaintiff  excepted..  Over^ 
ruled. 


Argued  before  WISWELL,  C  J.,  an&  EOf- 
HKY,  WHITBttODSB,  8TBOXJT,  aod.aAV- 
AGH.  JJ. 

O.  D.  Castner.  for  plaintiff,.  J;  EL  MOore 
and  G.  B.  Sawyer,  for  defendaut. 


WHITBHOnSEb.J.  TbiSH COM  comas  to 
the  law  court  on  theiidaiBCUrB'«xce|iiUDnS'to 
an  order  of  the  presiding  :]pstiae  oempeWng 
her  to  elect  whether;  Bhsi  would,  jTooeed  with 
this  suit  in  equity,  or  ■with,  anactisii  at  Jaw 
which  the  plaintiff  was>  thea.i  proeaGnling 
against  this  defendant  in  tlw  Basse .'Junisdlc- 
tion,  for  the  same  canse-aet:  fovtbi  la  this 
bill  in  equity.  By  the  terfsSHOf,  the  order, 
the  plaintiff  was  required. to: maJke?herr^e- 
tibo  within  eight  day8,>.and'.,if  8he;ele«ted  to 
proceed  at  law,  or  failed  tS/OMke  amyrelse- 
tion,  her  bill  in  equity  was  tsbe'dftnalased, 
with  costs.  The  plaintiff  took  exoeptioos^to 
the  order,  and  made' no  eteetlon. 

The  practice  of.  ordering.- an  ^cotton  be- 
tweoa  an  action  at.Iaw>aBd.a:sait:ii»  eqsdty 
does  not  appeas  to  havebeeoLi.coBaldered  in 
any  reported  case  In  this  state,  but  it  is.  a 
well-settled  and  familiar- rnle>  -  of -psosednre 
in  all  courts  exerelsing  geaersl  eqvltyi  Juris- 
diction that  where  a^pUintiftlStPPOsaeiitiBg 
an  action  at  law  and  a  snit'lKieqaity'^agaiBst 
a  defendant  at  the.  same  tioMk  forrtheisanie 
cause,  he  may  be  compelled  by  tits  court 
upon  application  of  the  dsfendsnt:  to.  elect 
wiiether  he  will  proceed  wltk.th»r action:  at 
law  or  the  suit. in  equity.  Amoroso  v.- Nott 
2  Hare^  649;  Kennlngsp  v.  Sornvbrey.  4 
Beav.  1;  Bogers!  ▼■  Vosbpra.^  Ioiins»  Gh. 
84;  Oentral  B.  Go.  of  New  Jwasy  v.  New 
Jersey  W.  L.  R  Co.,  32  N.  J.  Eq.  67:  Bern 
▼.  Carrier,  4  Allen,  889^  Ther  pcBoUoe  is 
said  to  have  originated  la  an-oodier  of 'Lord 
Bacon,  in  which  it  was  declared  that  "dOD- 
ble  vexatloD  is.  not  to  be  admitteA)  bnt.  if 
the  party  sue  for  the  same  cui8o>  at  ~~nntr 
law  and  in  chancery^  he  IS'  to  have-;  a--  day 
given  to  make  his  eleetion  wfa«ve>he>>wi]l  pro- 
ceed, and,  in  default  of-snch  eleetioni-  to  be 
dismissed."    2  DanlelL  Oh;.  I  991. 

The  suits  must  be  practtcally-for  ite  ■ofoe 
cause,  and  brought  by  the  sameipwrtieSr  or 
In  the  same  right  and  muet  he  aaeb  that  a 
Judgment  or  decree  in  one  would  bs  a-  Inut 
to  the  otho:.  But  the^  plaintiffs  wlU  net  be 
compelled  to  elect  unless  the  remedy:  in  the 
suit  at  law  is  equally  complete  and  adequate 
with  the  remedy  in  equity.  WUtehonss,  Bq. 
Prac.  {  441,  and  cases  there  cited..  Tlie- or- 
der should  allow  the  plaintiff  a  reasoosble 
time  in  which  to  make  his.  election,  and  in 
the  absence  of  special  reasons  Justifylag  a 
different  time,  in  the  early  chancery  prac- 
tieck  the  plaintiff  was  uniformly  required  to 
elect  within  eight  days  after  the  serrice-  of 
the  order.  Bracken  v;  Martin.  8  Terg.-  66; 
Oentral  B.  Go.  of  New  Jersey  v.  New  Jers^ 
W.  L.  B.  Co.,  32  N.  J.  Kq.  67;  Bogers  t.  Vos- 
bnrgj  4  Johns.  Ch.  84;  Boyd  t.  HeinHdnuo, 
liVeB.*.B.  88S..  ^  , 
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'Wta«n  the  conrt  cajutot  satlsf actorlly.  deter> 
xnlne  without  an  exaoetlnatlon  of-  all  the 
pleadings  whether  the  two  Bulta'arefMr' the 
same  cause,  or  whether  tbeactlmi  at- law 
Is  eQually  complete  and  adequate  with  the 
remedy  in  equity,  it  may  decline  toiorder  the' 
pLaimtUr  to  elect  until  after  the-  defendant; 
In  the  equity  suit  has  filed  his  answer.  Dun- 
lap  T.  Newman,  52  AUt.  178i  But  wbem  tbere> 
Is  no  controversy  In  relation  to  those  mat< 
tors,  or  the  court  can  ascertain -aU  the  mate^ 
rial  facts  from  an  Inspection  of;  the  pleads. 
inss  In  the  a«tloB  at  law  and;the.  piaintHTfr 
bill  in  the  suit  in  equity,  or  otherwise  bcr. 
comes  sutBclently,  informed  to  dcCenalne- 
tbose  questions  without  reference  to  thei  de< 
f^dant'e  answer,  the  plaintiff  may  be.  re- 
quired to  malte  his  election  at  any  8tag»  of 
tbe  proceedings.  Mills  v.  Fry,  IG.Yesi  277; 
Freeman  t.  Staatai,  8  N.  J.  Eq^  814;  Gonni* 
lian  T.  Thompson,  111  Mass.  270. 

In  the  case  at  bar  no  answer  to  the  plaint 
tilTs  bill  In  equity  has  been  filed  by  the  de< 
fendant;  but  It  is  sufiicientiy.  clear'  fromrs; 
comparison  of  the  plaintiff's  declaration;  at' 
law  with  the  bill  in  the  equity  suit  that  the 
tv^o  suits  are  for  the  same  cause,  and  no  rear- 
son  Is  apparent  why  the  remedy '  at  law  Is 
not  equally  complete  with  that  In  equity. 
Indeed,  It  is  expressly  c<»iceded  by  the 
counsel  for  the- plaintiff  that  thettwo-  solts 
are  for  the  same  cause,  and  that  the  action 
at  law  la  an  adequate  remedy,  and  eren 
more  effective  than  the  soit-  In  equity.  It 
is  suggested,  bowever^  in  argument,  that,  if* 
the  action  at  law  Is  maintainable  by  the' 
plaintiff  in  her  repreeentative  capacity  only, 
It  would  be  error  to  compel  her  to  elect,  be. 
cause  the  two  suits  would  not  be  brought  by' 
her  in  the  same  right  or  capacity.  But  it 
has  been  decided  In  the  action  at  law  (Flem- 
ing T.  Courtenay.  95  Me.  128. 49  Atl.  fill)  that, 
even  after  an  amendment  to  the  declaration, 
tbat  action  i»  only  maintainable  as  a  salt 
In  her  perspnal  capacity,  and  not  as  execu- 
'trix.  In  that  event  it  la  further  conceded 
by  counsel  that  the  suit  In  equity  "will  not 
be  necessary  to  the  plalntitTs  purpose." 

The  motion  In  'writing  presented  by  the 
defendant  appears  to  be  regular  in  form  and 
sufficient  in  substance,  and  the  order  made 
In  pursuance  of  it  was  imdoubtedly  author- 
ized by  the  nsdal  chancery  practice. 
Eixceptions  overruled.      Bill  dismissed. 


WHITINO  T.   WILLIAM   H.   CRAWFORD 
CO. 

(Court  of  Appeals  of  Moryland.    June  12, 
1901.) 

BROKERS— PRINCIPAL  AND  AOHSNT— INDIVIDO- 

AL  PURCHASE  BT  BROKER— UABIL> 

ITT  OF  PRINCIPAL. 

1.  Where  a  manufacturer  refuses  to  sell 
goods -to  a  broker  on  the  account  of  the  bro- 
ker's principal,  but  oCers  to  sell  the  goods  to 
the  broker  indiridually,  who  purchases  the 
Bamev   representationa  by  the  broker  to  hia. 


priaelpal  that  the  goods  have  been  purohased 
for  the  latter  do  not  render  the  manofactnrei 
liable  to  the  latter. 

2.  Where  a  principal  directs  his  broker  to 
purchase  certain  goods,  and  the  broker  pnr- 
chasee.  the  goods  iodiTidually,  and  not  on  the 
account  of  the  principal,  the  receipt  of  a  por- 
tion of  the  goods  by  the  principal,  after  he 
leams'the  facts,  will  prevent  him  (rum  resist- 
mjB'pHment  therefor  at  the  suit  of  the  broker, 
on.  the  ground  that  there  is  no  valid  contract  to 
purchase  of  the  broker. 

8.  Where  a  maoufacturer  refuses  to  sell 
goodsito  a  broker  on  the  account  of  the  prin- 
cipal of  the  latter,  bat  sells  the  goods  to  the 
broker  individuall}',  it  does  not  create  an 
agency  between  the  manufacturer  and  the 
broker/  wMch  will  authorize  suit  by  the  latter 
ascaeent  against  the  principal  for  the  price  of 
th«r  goods. 

Appeal  from  Baltimore  city  court;  Henry 
D:  Harlan,  Judge. 

Action  by  Clarence  C.  Whiting  against  the 
WllllaraH.  Crawford  Company  for  the  price 
of 'goods  furnished  defendant  From  a  Judg- 
ment in  favor  of  defendant,  plaintiff  appeals. 
Reversed. 

Argued  before  McSHBBRY,  C.  J.,  and 
BBISGOB,  BOYD,  PAGE,  SOHMUCKBR, 
and'  JONES,  JJ. 

George  R.  Gaither,  Jr.,  for  appellant. 
Fishier,  Bruce  &  BMsher,  for  appellee. 

BOYD,  J.  The  appellant  sued  the  appel- 
lee for  the  price  of  two  car  loads  of  the 
MicUgon  Alkali  Company  soda  ash,  and  at 
the«onclu!don  of  the  plaintiff's  testimony  the 
court!  below  instructed  the  jury  tbat  the 
plaiatU  had  offered  no  evidence  legally  suf- 
floient-  to  show  any  contract,  either  express 
of  I  implied,  between  the  plaintiff  and  the  de- 
fendant, or  to  show  any  contract  upon  which 
the  plaintiff  can  maintain  the  suit  in  his  own 
name  against  the  defendant.  Th'e-  jniy  ac- 
cerdlngly  rendered  a  verdict  for  the  defend- 
antf  and  the  action  of  the  court  In  giving, 
that  Instruction  is  the  only  question  pre- 
sented to  us  for  review.  The  appellant,  who 
is.  a. general  merchandise  broker  in  Balti- 
more, was  requested  by  the  appellee  to  ob- 
tain a  contract  for  the  sale  of  from  three  to 
six  oar  loads  a  month  of  light  soda  ash,  for  a 
period  of  12  months,  beginning  in  July,  1899, 
for  which  it  was  willing  to  pay  70  cents  per 
hundred  pounds.  He  communicated  with 
Edward  Hill's  Son  &  Co.,  the  general  agents 
of  the  Michigan  Alkali  Company,  which  was 
8'  large  manufacturer  of  soda  ash.  On  March 
24, 18U8,  they  wrote  to  the  appellant  tbat  they 
would  not  have  the  William  H.  Crawford 
Company  on  their  books,  or  have  anything 
to  do  with  them  whatever,  but  added,  "Wo- 
will,  however,  make  a  contract  with  you  for 
say  three  to  six  cars  a  month,  beginning  In 
July  next;"  and  after  stating  prices,  etc, 
said:  "We  will  allow  you  %%  brokerage  on 
this  price.  You  will  therefore  see,  by  figur- 
ing this  out,  that  our  offer  to  you  is  really 
%%  better  than  If  we  sold  to  you  at  67^  de- 
livered, and  allow  1%  brokerage.  Yon  can- 
bill  Crawf<nd.6T^  cents  deUveced  toe  your 
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account"  The  offer  was  accepted  by  the  ap- 
pellant, who  on  March  28,  1899,  wrote  to  the 
appellee,  stating,  "I  have  this  day  sold  you 
for  account  of  the  Michigan  Alkali  Co.,  Wy- 
andotte, Michigan,"  and  giving,  In  substance, 
the  same  terms  of  contract  as  were  included 
In  the  letter  from  the  general  agents  to  the 
appellant,  including,  "Terms  cash  in  10  days, 
less  1  per  cent"  That  was  accepted  by  the 
appdlee.  Nothing  further  was  done,  and  no 
order  given  by  the  defendant,  until  the  latter 
part  of  September,  when  it  ordered  one  car 
of  soda  ash,  which  was  shipped  by  the  Mich- 
igan Alkali  Company,  and  delivered  by  the 
appellant  to  the  appellee  In  November,  1899, 
and  was  paid  for  by  it  to  the  appellant  On 
November  6th  the  appellee  gave  the  appel- 
lant an  order  for  six  car  loads,  to  be  shipped 
by  the  8th' of  December.  They  were  shipped 
in  December,  and  the  appellant  delivered  the 
first  two  to  the  appellee,  which  It  accepted, 
and  this  suit  was  brought  to  recover  the 
inrice  of  those  two  car  loads,  after  demand 
bad  been  made  and  refused.  On  November 
18th  the  appellee  wrote  to  the  agents  of  the 
Michigan  Company,  referring  to  the  contract 
and  the  order  of  November  6th,  and  stating 
that  they  had  been  Informed  by  the  appel- 
lant that  delivery  had  been  refused.  The 
general  agents  replied:  "We  beg  to  inform 
you  that  there  Is  no  contract  between  you 
and  the  Michigan  Alkali  Co.,  and  you  have 
not  their  accepted  contract  or  ours,  who 
are  thetr  agents,  and  nobody  has  had  au- 
thority to  sell  you  goods  for  account  of 
the  Michigan  Alkali  Co."  The  plaintiff  tes- 
tified that  before  the  two  cars  were  de- 
livered he  showed  the  letter  of  March  24, 

1899,  to  the  president  of  the  appellee,  and 
that  be  had  paid  the  general  agents  for  the 
two  car  loads.  The  theory  of  the  defense 
was  that  the  appellee  had  made  the  contract 
with  the  Michigan  Company,  through  the  ap- 
pellant and  therefore  they  owed  him  noth- 
ing, and  he  could  not  recover. 

Some  of  the  letters  offered  In  evidence  In- 
dicate that  both  parties  to  this  proceeding 
assumed  positions  towards  each  other  con- 
trary to  what  they  now,  respectively,  con- 
tend for.  On  November  27,  1899,  the  appel- 
lee vrrote  to  the  appellant,  "We  herewith  give 
yon  notice  that  we  wish  (6)  six  cars  of  the 
68%    light  soda   ash   delivered   In   January, 

1900,  on  account  of  our  contract  with  you  of 
March  28,  1899;"  and  again,  on  December 
1st  It  wrote  to  him,  "We  expect  you  to  carry 
out  your  obligations  under  our  existing  con- 
tract with  you."  Several  other  letters  are 
to  the  same  effect  and  on  December  14th  the 
appellant  wrote  one  to  the  appellee  which  Is 
as  follows:  "Answering  your  favor  of  the 
13th  Instant  I  can  only  state  that  when, 
as  your  broker,  I  bought  for  you  the  con- 
tract for  the  Michigan  Alkali  Co.  for  soda 
ash,  I  assumed  no  responsibility  for  their 
acts.  Tour  orders  have  been  promptly  for- 
warded to  Messrs.  Edward  Hill's  Son  &  Co., 
and  will  no  doubt  be  attended  to  in  conform- 


ity with  the  terms  of  the  contrai 
made  for  you."  If  the  latter  letb 
only  evidence  of  the  relations  b« 
appellant  and  the  appellee.  It  mig 
contended  that  there  was  no  co 
tween  them,  but  the  letters  of  th 
are  to  the  effect  that  it  looked  to 
lant  to  carry  out  the  contract  C 
ber  21,  1899,  which  was  a  montl 
before  it  received  the  two  cars  i 
this  controversy,  and,  Indeed,  be: 
celved  the  one  ordered  In  Septemb 
pellee  had  received  the  letter  froi 
Hill's  Son  &  Co.  which  Is  above  s< 
on  that  date  wrote  to  the  appellai 
that  letter,  and  concluded  by  sayii 
above  statement  is  correct  wi 
course,  have  to  hold  you  responslbl 
pllance  with  the  existing  contract' 
pellant  testified  that  upon  its  ; 
showed  the  letter  of  March  24,  : 
Edward  HiU's  Son  &  Co.,  to  the  pi 
the  defendant  company,  and  hac 
him  of  It  before,  because  "It  was  a 
ble  thing  to  tell  him  what  Edy 
Son  &  Co.  had  said  about  him."  1 
bills  for  the  two  cars,  which  wci 
the  appellee,  were  made  out  agali 
pellant 

As  the  case  Is  presented  by  t 
there  was  no  contract  between  tl 
and  the  alkali  company,  as  the 
positively  refused  to  sell  to  it.  Th 
the  appellant  vrrote  on  March  28, 
"I  have  this  day  sold  you  for  accc 
Michigan  Alkali  Co.,"  etc.,  could 
bind  that  company  unless  he  had 
to  do  so.  When  the  appellee  com 
with  them,  Edward  Hill's  Son  &  C 
ly  Informed  It  that  no  one  had  be 
Ized  to  make  the  contract,  and  th 
pellant  showed  the  president  th« 
March  24,  1899,  which  not  only  e 
they  would  not  have  anything  to  d 
appellee,  but  that  they  would  mal 
tract  with  the  appellant  and  he  co 
to  the  appellee  for  his  own  acco 
was  not  until  after  the  letter  of 
21,  1899,  was  received  by  the  app 
the  general  agents,  but  from  that 
could  not  have  misunderstood  the 
the  alkali  company.  What  then, 
relations  between  the  appellant  a 
pellee?  The  appellant  In  his  1) 
spondence  took  the  position  that  I 
ed  for  the  appellee,  and  was  not  i 
to  It  for  defaults  of  the  alkali  con 
his  letter  of  December  13th  he  sp 
understanding  "of  the  contract  ms 
with  the  Michigan  Alkali  Compar 
that  of  December  14th  he  said:  " 
state  that  when,  as  your  broker,  I 
you  the  contract  from  the  MIchI] 
Co.  for  soda  ash,  I  assumed  no  res 
for  their  acts."  The  appellee  re 
several  of  its  letters,  that  it  wouU 
responsible.  If,  as  the  testimony 
show,  the  appellant  did  undertake 
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agent  of  the  alkali  company  to  the  appellee, 
tno'vrtng  he  had  no  authority  to  do  ao,  he 
was  responsible  to  it  for  such  damages  as  it 
sustained.  When  the  appellee  became  aware 
that  the  allcali  company  was  not  the  princi- 
pal, it  had  the  right  to  sue  the  appellant  It 
not  only  notified  him  that  he  would  be  held 
responsible,  but,  with  full  knowledge  of  the 
fact  that  the  alkali  company  would  not  deal 
with  it,  it  received  the  two  car  loads  in  con- 
troversy from  him.  Upon  what  principle 
can  It  deny  liability  for  them?  Is  it  to  be 
said  that,  when  an  agent  has  exceeded  his 
authority  in  representing  his  named  princi- 
pal, the  other  contracting  party  can  demand 
of  him  personally  a  compliance  with  the 
terms  of  the  contract,  and  then  refuse  to  pay 
for  the  goods  delivered,  although  he  knew 
tbat  the  supposed  agent  was  really  acting 
tor  himself?  Thwe  would  seem  to  be  but 
one  answer  to  that  question,  under  all  princi- 
ples of  justice  and  fair  dealing.  Yet  that  Is 
precisely  the  inquiry  which  this  record  pre- 
sents, for  there  was  evidence  of  those  facts 
legally  sufficient  to  be  submitted  to  the  Jury. 
The  appellee  seems  to  rely  on  the  fact  that 
tbe  original  contract  was  made  by  the  appel- 
lant as  agent  for  the  alkali  company,  and 
boice  Its  contract  was  with  that  company, 
and  not  with  the  appellant;  but  it  overlooks 
the  efTect  of  its  subsequent  dealing  with  him 
after  it  had  knowledge  that  he  bad  no  au- 
thority to  bind  tbe  alkali  company.  It  could 
have  declined  to  accept  the  two  car  loads 
from  him,  but  it  did  not  pursue  tbat  course, 
and  now,  after  accepting  them  with  knowl- 
edge that  it  had  no  contract  with  the  alkali 
company,  it  seeks  to  avoid  payment  to  the 
appellant  on  the  ground  that  he  had  made 
the  contract  for  that  company. 

If  the  relation  of  principal  and  agent  had 
existed  between  the  appellant  and  tbe  alkali 
company,  and  the  former  had  agreed  to  be 
responsible  to  the  latter  for  the  goods,  as 
be  In  (act  did,  it  might  well  have  lieen  con- 
tended by  the  appellant  that  he  could  have 
sued  In  his  own  name  on  the  ground  tbat 
there  was  a  del  credere  agency;  for  it  is 
well  settled  that  one  who  takes  goods  wider 
a  del  credere  commission  can,  in  the  absence 
of  active  intervention  by  the  real  owner,  col- 
lect the  amount  due  from  the  purchaser. 
Miller  ▼.  Lea,  85  Hd.  396.  And  an  agent 
can  sue  when  be  has  some  beneficial  Interest 
In  the  contract,  or  special  property  in  the 
goods,  as  for  his  commissions,  for  example, 
although  be  contracted  for  an  avowed  prin- 
cipal. 1  Poe.  PI.  &  Prac.  i  812.  In  this 
case  the  facts  show  that  there  was  no  agen- 
cy, as  the  alkali  company  had  refused  to  be 
a  party  to  the  contract  with  the  appellee, 
and  hence  the  above  principles  cannot  ap- 
ply, and  therefore  the  appellant  cannot  sue 
as  agent.  But  when  the  purchaser  ascer- 
tains that  the  supposed  agent  was  not  such 
In  reality,  and  demands  of  him  a  compliance 
with  the  terms  of  the  contract,  and  the  agoit 
boys  and  pays  for  the  Identical  goods  that 


the  purchaser  was  to  get,  and  delivers 
to  him,  we  can  see  no  reason  why  the  •dV' 
who  originally  represented  himself  to  be  ■■  ' 
agent  cannot  recover  for  the  goods  thus  ■»-- 
celved.    The  law  does  not  forfeit  his  ri|^- 
to  the  price  of  the  goods  as  a  penalty  iar 
his  misrepresentation.    The  purchaser  titt» 
what  he  originally  contracted  for,  and  tba 
only  difference  is  that  he  gets  the  goods  di- 
rectly from  the  supposed  agent,  instead  mt- 
the  principal  named.    It  is  true  that  he  ba» 
the    right   to  determine   for   himself   witt 
whom  he  will  contract  and,  as  was  said  te' 
Hand  v.  Marble  Co.,  88  Md.  226,  40  Atl.  SKh. 
"The  general  rule  has  long  been  estabilsbed 
that  'one  who  is  not  a  party  to  a  contract' 
cannot  be  Included  in  the  rights  and  liaMB- 
ties  which  the  contract  creates,  so 'as  to  em- 
able  him  to  sue  or  be  sued  upon  it' "    Bst ' 
that  rule  does  not  apply  to  the  facts  of  tida  - 
case.    After  the  appellee  knew  it  had  am- 
contract  with  the  alkali  company.  It  wraCe 
to  the  appellant  on  December  13,  1890v  te- 
Blsting  on  delivery  of  six  cars  in  the  montk 
of  December,  and  said,  "Onr  contract  caDa 
for  such  delivery,  and  we  expect  you  t»  Bva- 
up  to  it"  and  these  two  cars  were  a  part 
of  the  six  refeared  to.    And  on  December 
29th,  which  was  the  day  after  the  appdlanft 
rendered  his  bill  to  the  appellee  for  the  tw»  - 
cars,  the  appellee  wrote  to  him,  "We  bere- 
with  give  you  notice  that  we  wish  (6>  six 
cars  of  the  58%  light  soda  ash  delivered  la 
February,  1900,  on  account  of  our  contract 
with  you  of  March  28,  1899."    It  certalslr' 
knew  it  was  to  pay  somebody  for  them, 
as  it  knew  it  was  not  to  pay  the  alkali 
pany,  the  only  other  person  It  could  pay 
the  appellant,  and  It  treated  him  as  a  pria- 
clpal. 

What  was  said  in  the  case  of  Uayuer  w. 
Grote,  15  Mees.  &  W.  856,  is  peculiarly  ap- 
plicable to  the  one  before  us,  although  tbak 
was  a  suit  on  an  exeq;utory  contract  Tha 
plaintiff  had  made  a  contract  in  writing  by 
which  he  appeared  to  be  the  agent  of  a  pmttf 
named  in  the  contract  but  was  ha  reaUtj" 
the  principal  himself.  A  part  of  the  goods^ 
which  was  also  soda  ash,  had  been  ddiversd 
and  accepted,  and  the  suit  was  for  the  s»- 
fusal  to  accept  the  balance.  Alderson,  R^ 
said:  "There  was  evidence  given  at  tbe 
trial  tending  strongly  to  show  that  when  tbe 
first  parcel  of  the  goods  was  delivered  to 
and  accepted  by  the  defendants  the  name 
of  the  plaintiff  as  the  principal  was  tbe* 
fully  known  to  the  defendants,  and  we  thtafc- 
tbat  it  was  then  properly  left  to  the  iaty 
to  infer  from  the  evidence  that  the  defea*- 
ants,  with  the  full  knowledge  of  the  factst 
had  received  that  portion  of  the  goods,  aad 
that  all  parties  then  treated  the  contract 
as  one  made  with  the  plaintiff  as  the  princi- 
pal in  the  transaction."  After  referring  •» 
cases  of  executory  contracts  wh(dly 
formed,  or  partly  performed,  withont 
knowledge  of  who  was  the  real  prlndpalt 
be«Ud:    "But  the  facts  Of  1^^^^ 
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a  totally  diffierent  question,  as  the -jury  must  i 


b»  taken  to  h&ve  found,  under  the  learned 
Judce'fl  direction,  that  this  contract  had  been 
In  imrt  performed,  and  that  part  performance 
accepted: by  the  defendants  with  full  knowl- 
edge that  the  plaintiff  was  not  the  agent, 
bvt  the  real  principal.  If  so,  we  think  the 
plaintiff"  may,  after  that,  very  properly  say 
that  they  cannot  refuse  to  complete  that 
contract  by  recelying  the  remainder  of  the 
goods,  and  paying  the  stipulated  price  for 
thraa."  See,  also,  Blckerton  v.  Burrell,  5 
Mtaile  &  S:  388;  Scbmalz  v.  Avery,  20  Law 
J.  Q.-  B:  2Zi.  in  Woodyatt,  Ag.  106,  It  is 
BsM:  "It  seems  that,  even  though  the  pro- 
feasing' agent  names  a  principal,  be  will  stUI 
be-  ezdusiveiy  entitled  to  sue,  and  be  liable, 
If  the  other  party,  though  knowing  who  the 
real  principal  Is,  nevertheless  partly  per- 
f<Mins  or'  accepts  part  performance  of  the 
contract" 

In  this  case  there  was  ample  evidence  to 
justify  the  submission  of  the  question  to  the 
jury  as  to  whether  the  defendant  had  accept- 
ed the  goods  sued  for  with  full  knowledge 
that  the  plaintiff  was  the  real  principal,  and. 
If'  it  so  found,  the  plaintiff  was  entitled  to 
sua  The  letter  of  the  appellant  of  Decem- 
ber 14^  1889,  so  much  relied  on  by  the  ap- 
pellee, was  only  a .  part  of  the  evidence  to 
be  snbmltted,  and  cannot,  of  itself,  preclude 
ttae  appellant  from  suing.  The  judgment 
most  be-  reversed.  Judgment  reversed,  and 
new  trial  awarded,  the  appellee  to  pay  the 
coats. 


WB3NZBL  V.  MILBURY  et  al. 

(Court  of  Appeals  of  Maryland.    June  12, 
1901.) 

TBUPORART  INJITNCTION  —  DISSOLUTION  ON 
UOnON  —  MODIFICATION  —  BFFECT  OF  AN- 
SWER—PETITION— BaCKCnTION— LEVY  —  SALH 
OF  OOODS-APPBAL.    • 

1.  A  recital  in  the  record  on  an  appeal  from 
an.  order  partially  dissolyintr  an  injunction  that 
the-  cause  came  np  on  the  question  of  the  dis- 
solution of  the  injunction  is  conclusive,  on  ap- 

geal,  that  the  question  of  dissolution  was  heard 
I  the  regular  and  proper  manner,  though  the 
appellant  contends  that  injunction  was  modi- 
fied without  notice  or  hearing. 

2.  Where  a  motion  to  dissolve  an  Injunction 
is  heard  on  a  bill  and  answer,  and  the  latter 
denies  all  the  facts  stated  in  the  bill,  the  in- 
junction will  be  dissolved,  since  the  allegations 
of  the  answer  which  are  responsive  to  the  bill 
will  be  regarded  as  true. 

3.  A  bill  by  an  alleged  purchaser  of  goods 
to  enjoin  their  sale  under  an  execution  against 
tlie  seller,  which  does  not  show  that  the  sale 
to  plaintiff  was  prior  to  defendant's  judgment 
claim,  is  not  sufficient  to  authorize  an  injunc- 
tion, 

4i  Where  an  alleged  purchaser  of  goods  ob- 
tains an  injunction  restraining  their  sale  under 
an  execution  against  the  seller,  but  the  bill 
does  not  show  that  a  portion  of  the  goods 
leiried  on  were  conveyed  by  the  bill  of  sale  to 
tlw  {Murchaser,  the  injunction  restraining  the 
salethereof  will  be  dissirived. 

5.  Where  an  injunction  to  restrain  the  execu- 
tion sale  of  goods  is  issued  at  the  suit  of  an 
alleged  purchaser  from  the  judgment  debtor. 


and  the  defendant  files  a  petition  allegittf  that 
the  value  of  the  goods  \rill  depreciate  if  not 
sold,  the  court  may  order  the  sheriff  to  sell  the 
goods  and  hold  the  proceeds  to  await  the  ter- 
mination <tf 'the.  injunction  suit. 

Appeal  from  circuit  court  of  Haltlmore 
city;  Henry  D.  Harlan.  Judge. 

iQjunction  by  Minnie  B.  Wenzel  against 
Inda  J.  Milbury  and  anothtf  to  restrain  an 
execution  sale.  From  an  order  modifying  a 
temporary  Injunction,  plaintiff  appeals.  Af- 
firmed. 

Argued  before  McSHERRT.  C.  J.,  and 
FOWLER,  BRISCOE,  BOYD,  PBARGB.  and 
8CHMUCKER,  JJ. 

G.  Dodd  McFarland  and  Peter  J.  Campbell, 
for  appellant.  G.  Wi.  S.  Muagrave^  for  appel- 
lees. 

BRISCOE,  J.  Tbe  bill  IB  this  caae  was 
filed  in  tbe  circuit  court  of  Baltimore  city 
on  tbe  lOtb  of  July,  1900,  by  tbe  appellant, 
Minnie  B.  Wenzel,  for  an  Injunction  to  re- 
strain the  appellees  Inda  J.  Milbrnry,  trading 
as  the  Milbui?  Atlantic  Supply  Company, 
and  John  B.  Scbwatka,  sheriff  of  Baltimore 
city,  from  farther  proceeding  on  an  execu- 
tion issued  on  a  judgment  obtained  in  tbe 
superior  court  of  Baltimore  city  by  the  ap- 
pellee the  Milbury  Atlantic  Supply  Company 
against  James  F.  O'Hara,  tbe  defendant  in 
the  judgment  On  the  same  day  tbe  appel- 
lant obtained  an  order  directing  a  prelimi- 
nary Injunction  to  be  Issued  as  prayed  upon 
the  filing  of  a  bond  by  the  plaintiff,  with 
the  usual  leav«  to  defendants  to  more  for 
its  dissolution  after  answers  filed,  and  In  giv- 
ing the  usual  previous  notice  to  the  plain- 
tiff of  the  motion  to  dissolve.  The  bill  states 
that  the  goods  and  ctaatteiB  levied  upon  to 
satisfy  the  Judgment  do  not  belong  to  tbe 
defendant  la  the  Judgment'  but  are  the  prop- 
erty of  tbe  plaintiff,  Wensel;  she  having 
purchased  them  of  the  defendant  on  Ute  7tb 
of  August  1899.  by  a  bill  (rf  sale  which  Is 
filed  as  an  exhibit  in  the  case.  The  defend- 
ants answered  the  bill  on  tbe  28th  of  July, 
1000,  denying  the  allegations  contained  there- 
in, and  averring  that  the  bill  of  sale  was 
executed  for  the  express  purpose  of  prevent- 
ing the  defendant  company  from  collecting 
its  debt;  that  It  was  not  given,  executed,  or 
recorded  until  the  defendant  comi>any  began 
the  collection  of  its  debt;  that  it  was  with- 
out consideration  and  was  given  for  tbe  pur- 
pose of  hindering,  delaying,  and  defrauding 
tbe  defendant  company  and  the  other  cred- 
itors of  James  F.  O'Hara.  On  tbe  28th  of 
July,  1900,  the  same  day  on  which  the  de- 
fmdants  answered  the  bill,  they  filed  a  peti- 
tion in  tbe  case,  alleging,  among  other  tilings, 
that  although  a  reasonable  time  bad  elax>sed 
tcx  the  filing  of  a  bond  required  by  the  order 
for  an  injunction,  no  lK>nd  had  been  famish- 
ed by  the  plaintiff,  and  the  writ  of  inJnnctlQa 
as  prayed  for  bad  not  issued  against  the  de- 
fendant; that  tbe  delay  in  ghing  tbe  bMid 
hindered,  delayed,  and  materially  damaged 
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the  padtlonera,  "becaoae  tUe  property  lirrteA ' 
upon  conalsta  of  bathing  suits  and  apptirte- 
nances,  which,  unless  aold  during  the  corrent 
season,  and  before  It  is  too  far  advanced, 
TTiU  realize  little  or  nothing,  and  It  Is  of  great 
Importance  that  said  property  be  sold  at  the 
earliest  possible  moment";  that  simultane- 
ously with  the  plaintlfTs  application  tac  an 
Injunction  she  Instituted  suit  at  law  In  the 
Baltimore  city  court  against  these  petition- 
ers, claiming  $5,000  damages  for  the  seizure 
and  taking  away  of  this  property  under  exe- 
cution, and  they  are  advised  that  the  suit  In 
equity  should  be  dismissed  unless  the  bond, 
required  by  the  order  be  furnished  without: 
delay.  The  prayer  of  the  petition  Is  that  th^ 
plaintiff,  Wenzel,  elect  which  of  the  two  ac- 
tions slie  wlU  prosecute,  and  for  such  other- 
relief  as  the  petitioners  may  be  entitled  to. 
It  further  appears  that  subsequently  the 
plalntur,  on  the  7th  day  of  August,  filed  an 
approved  injonctlon  bond,  and  on  the  same 
day  an  Injunction  Issued  as  had  been  direct- 
ed by  the  previous  order  of  the  court,  dated 
the  lOtb  of  July,  lUOO.  On  the  lltb  of  Au- 
gust. 1000,  the  foUowlnjT  order  was  passed 
by  the  circuit  court  of  Baltimore  city:  "This 
mattCF  coming  up  for  a  hearing  of  the  ques- 
tion of  dissolving  the  Injunction  ordered  to 
be  issued  hi  this  cause;  and  whereas,  at  the 
time  of  the  filing  of  the  answer  of  the  defend- 
ants in  said  cause  no  bond  had  been  filed 
and  no  Injunction  had  been  issued,  the  sher- 
iff proceeded  to  advertise  the  sale  of  the 
property  on  the  writ  of  fieri  facias  referred 
to  in  the  bill  filed  in  this  case,  and  no  bond 
having  laeen  filed  within  the  period  of  thirty 
days  from  the  time  of  the  order  for  an  in- 
junction was  passed  in  this  case:  It  is  here- 
by ordered  and  decreed  by  this  court  on  this 
Uth  day  of  August,  1900,  that  the  order  of 
this  court  passed  as  above,  in  so  far  as  It 
restrains  John  B.  Schwatka,  sheriff,  from  fur- 
ther execution  of  the  fieri  fadaa  Issued  in  the 
case  referred  to  in  the  bill  filed  In  this  caose, 
he,  and  the  same  is  hraeby,  rescinded,  and 
he  Is  hereby  permitted  to  proceed  with  the 
sale  of  the  property  levied  thereunder;  but 
he  Is  hereby  directed  to  retain  the  net  pro- 
ceeds of  said  sale  in  his  poBsesslon,  and  not 
pay  any  portion  thereof  to  the  defendant  in 
this  case,  until  the  further  order  of  this 
court  Henry  D.  Harlan."  And  it  Is  from 
this  order  that  this  appeal  has  been  taken. 

The  appellant  contends  that  the  order  of 
the  11th  of  August,  1900,  from  which  this 
appeal  has  been  taken,  was  erroneously  pass- 
ed, because  it  was  passed  without  notice  to 
the  appellant,  and  without  motion  to  dis- 
8<dve,  and  without  a  hearing  on  the  applica- 
tion for  a  dlssolntion  of  the  injunction  whldb 
had  been  Issued  in  the  case.  The  appellee, 
<m  the  other  hand,  contends  In  his  brief  that 
the  order  was  passed  "upon  hearing  upon  the 
petition  and  motion  to  dissolve  the  injuno- 
tion,  ttie  ooort  rescinding  the  order  for  an 
Injunction  In  so  far  as  it  restrained  the  sale, 
but  continuing  It,  in  effect,  over  the  inoceeda 


of  sale^  by  directing  the  same  to  be  hetfl^stf^ 
Ject  to  the  further  order  of  the  court"  We 
must- be  controlled  by  the  statement  of  fact 
as  contained  in  the  record,  and  must  take 
the  record  as  It  IS' presented.  Judge  Harlan, 
who  passed  the  order-  in  the  case  below, 
makes  uso  of  this  language:  "This  matter 
coming  up  for  a  hrearlng  of  the  question  of 
dissolving  the  injanetioa  ordered  to  be  issued 
in  tbis  cause,"  etc.  Tills  stat^uent  must  be 
considered  by  us  as  correct,  and  is  therefore 
coneloatve  of  the  fact  that  the  question  of 
tiM  dtssohitlon  of  the  injunction  was  heard 
by  the  court  below  in  the  regular  and  propw 
mode.  In  the  case  of  Maryland  Ice  Co.  t. 
Arctic  Ice-Machine  Mfg.  Co.,  80  Md.  xvlii., 
30  Atl.  033,  we  said  that  this  court  has  never 
consented  In  any  case  to  allow  the  statement 
of  r  counsel  to  prevail  against  the  offloial  dec- 
laration of  a  Judge  in  the  discharge  of  his 
public  duties,  especially  when  those  declara- 
tions constitute  a  material  part  of  the  rec- 
ord, (M-,  as  In  this  case,  form  a  part  of  the 
very  opinion  of  the  court  below  brought  Into 
this  conrt  to  be  reviewed.  Fersner'V.  Brad- 
ley, 87  Md.  488,  40  Atl.  68.  Looking,  then,  to 
the  case  as  presented  by  the  bill,  exhibit  &nd 
answers,  was  the  plaintlfl  entitled  to  a  con- 
tinuance of  the  Injunction?  It  is  the  estab- 
lished practice  in  this  state  that  when  a  case, 
according  to  the  record  here,  is  heard  on  a 
bill,  exhibit  and  answers,  the  answers  are  re- 
garded and  taken  for  true,  so  far  as  they  are 
responsive  to  the  bill.  Hardy  v.  Summers, 
10  QIU  &,J.  817;  Webster  v.  Hardlsty,  28 
Md.'  692.  In  the  pres«it  case,  the  answers 
having  expressly  denied  ail  the  facts  stated 
in  the  bill,  and  the  equity  of  the  bill  having 
been  sworn  away,  the  ordor  was  properly 
passed  by  the  court 

But,  apart  from  this,  we  do  not  find,  from 
an  .examination  of  the  bill  and  exhibit  in  this 
case,  that  the  plaintiff  was  entitled  to  the 
injunction  when  it  was  granted.  The  bill 
of  complaint  does  not  allege,  nor  does  the 
exhibit  filed  with  it  show,  that  the  plaintUTs 
tttts  to  the  goods  and  chattels  in  controversy 
is  prior  in  date  to  thQ  appellee's  Judgment 
claim.  It  also  appears  that  a  large  num.ber 
of  the  articles  taken  by  the  sheriff  under  the 
levy,  and  which  the  injunction  restrained 
him  from  selling,  are  not  conveyed  by  the 
bill  of  sale  upon  which  the  appellant  bases 
his  claim.  But  even  if  the  contention  of  the 
appellant  be  conceded,  we  fail  to  find  where- 
in her  rights  have  been  Injured  or  Impaired. 
The  order  of  the  11th  of  August  1000,  only 
rescinded  the  previous  order  In  so  far  as  It 
restrained  the  sale  of  the  goods  and  chattels, 
but  continued  it  over  the  proceeds  of  sale  un- 
til the  further  order  of  the  court  The  et- 
fect  of  this  order  was  not  to  settle  the  right* 
of  the  parties,  but  to  convert  the  propertj 
into  moneyi  and  the  money  to  be  regarded 
as  a  substitute  for  the  property.  The  authoi 
ity  of  the  court  to  pass  such  an  order  under 
the  petition  filed  by  the  appellees  on  the  28tt 
of  July,  1900,  to  prevent  a  depreciation  of  tb« 
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pmpeaij,  and  to  protect  the  Interest  of  all 
parties  concerned,  cannot  at  this  date  bf 
qnesdoned.  Dorsey's  Lessee  v.Garey.SO  Md. 
488;  Cornell  v.  McCann,  37  Md.  89;  Kelly  t 
Gilbert,  78  Md.  431,  28  Atl.  274.  Until,  then, 
there  Is  a  final  decree  determining  the  rlghtr 
of  the  parties  and  distributing  the  proceedp 
of  sale,  the  plaintiff  can  be  heard  in  the  court 
below  as  to  her  rights,  and  as  to  her  title  to 
the  property  alleged  to  be  acquired  by  the  bill 
of  sale  filed  as  an  exhibit  In  this  case.  Find- 
ing no  reversible  error,  the  order  of  the  court 
below  will  be  affirmed.  Order  atUrmed,  wltb 
ooata. 


BRASHEARS  ▼.  ORlfB  et  al. 

(Conrt  of  Appeals   of   Maryland.    June   t3, 
1901.) 

WILLS— ItENTAL  CAPACITY  OF  TESTATOR— BV- 
IDENCB-ADMISSIBILITT  AND  SUFFICIENCY. 

1.  The  admlasibllity  of  eyidence  cannot  be  de- 
termined on  appeal  where  the  record  contains 
merely  the  questions  asked  the  witness,  but 
not  the  answers  thereto. 

2.  An  exception  to  the  admission  of  evidence 
stated  the  question  objected  to,  that  it  was 
overruled  and  excepted  to,  and  concluded  in  the 
usual  way.  A  second  exception  began  by  stat- 
ing, '*The  witness  then,  in  answer  to  the  said 
interrogatory  excepted  to,  replied,"  etc.  Held, 
that  the  exceptions  were  sufficiently  connected 
to  enable  the  appellate  court  to  consider  the 
first  in  connection  with  the  second. 

3.  It  was  not  error  to  permit  a  witness  to 
answer,   as  bearing  on  testator's  mental   ca- 

{>acity  to  make  a  will,  a  question  whether  the 
atter  ever  made  any  admissions  to  the  witness 
as  to  his  treatment  of  his  wife  on  the  first 
night  after  they  were  married. 

4.  A  question  whether  witness  considered  tes- 
tator competent  to  execute  a  valid  deed  was 
objectionable,  as  addressed  to  the  issue  whether 
a  testator  was  of  sound  and  disposing  mind 
at  the  time  of  executing  bis  will,  since  it  does 
not  Inquire  as  to  testator's  mental  capacity  at 
the  particular  time  of  making  the  will. 

6.  Where  a  witness,  on  request,  related  an 
Incident  that  had  occurred  four  years  after 
the  date  of  the  will,  as  bearing  on  testator's 
condition  of  mind,  a  question,  asked  immedi- 
ately after  anch  redtal,  whether  the  witness 
considered  testator  able  to  make  a  valid  deed 
or  contract,  is  objectibnable,  as  misleading,  as 
not  indicating  tibat  testator's  mental  capacity 
at  the  time  of  making  the  will  was  meant. 

6w  Evidence  by  a  witness  that  testator  at- 
tempted to  commit  suicide  25  years  before  he 
made  his  will  is  not  sufficient  to  qualify  the 
witness  to  testify  as  to  the  testator's  mental 
capacity  at  the  time  of  making  his  will. 

7.  Evidence  by  a  witness  that  testator  met 
him  in  the  road  on  one  occasion,  grabbed  Ms 
horse,  and  asked  witness  what  he  was  doing 
for  his  soul,  and  afterwards  denied  the  Inci- 
dent when  witae«s  alluded  to  it;  and  that  on 
another  occasion  be  asked  witness  to  kill  him, 
saying  that  he  would  leave  everything  to  the 
witness,  whereupon  testator  drew  up  a  paper 
tending  to  exonerate  the  witness  from  blame 
^ould  he  perform  his  request,  and,  on  witness 
refusing  to  kill  him,  testator  burst  out  crying, 
saying  that  he  had  nothing  to  live  for, — is  suf- 
ficient to  qualify  the  witness  to  testify  as  to 
teatator^s  mental  capacity  to  make  a  will. 

8.  A  question  if  witness  remembered  an  inci- 
dent that  occurred  about  four  years  after  the 
date  of  the  will  was  properly  allowed,  as  bear- 
ing on  the  question  of  testator's  mental  ca- 


pacity, though  the  answer  contained  nothing 
that  materially  reflected  on  the  question. 

9.  Evidence  of  religions  t>elief  is  properly  ad- 
mitted where  the  witness  also  testified  that 
testator's  opinion  on  such  subject  vaciUated. 
10.  Elvidence  that  testator  declared  ^at  he 
wanted  to  die,  or  that  he  wished  he  was  dead, 
was  admissible,  in  connection  with  other  cir- 
cumstances, as  bearing  on  the  question  of  tes- 
tator's mental  capacity  to  make  a  will. 

Appeal  from  circuit  court.  Anno  Amndel 
connty;  I.  Thomas  Jones,  Judge. 

Suit  by  Wallace  O.  Orme  and  others  against 
James  R.  Brasheara,  executor,  on  a  caveat 
to  the  will  of  Thomas  P.  Orme.  From  rul- 
ings on  the  admissibility  of  evidence  of- 
fered at  the  trial  of  Issues  sent  from  the  or- 
phans' court,  defendant  appeals.    ReTersed. 

Argued  before  McSHERKT,  O.  J.,  and 
BRISCOE,  PAGE,  BOTD,  and  SCHHUCK- 
ER,  JJ. 

J.  Wirt  Randall  and  James  R.  Brashears, 
for  appellant.  Robert  Moss  and  James  W. 
Owens,  for  appellees. 

BOTD,  3.  This  Is  an  appeal  from  the  mi- 
Ings  of  the  court  below  on  the  admissibility 
of  evidence  offered  at  the  trial  of  issues  sent 
from  the  orphans'  court  of  Anne  Amndel 
county  on  a  caveat  to  the  last  will  and  testa- 
ment of  Thomas  P.  Orme.  Three  issues 
were  sent  to  the  circuit  court,  bat  the  first 
and  third  were  abandoned,  which  left  as  the 
only  one  for  trial:  "Was  the  said  Thomas 
P.  Orme,  at  the  time  of  the  signing  of  said 
paper  writing  purporting  to  be  bis  last  will 
and  testament,  of  sound  and  disposing  mind, 
and  capable  of  executing  a  valid  deed  or  con- 
tract?" The  Jury  rendered  a  verdict  in 
favor  of  the  caveators,  and  the  appeal  was 
taken  by  the  executor  named  In  the  will. 
There  are  IS  bills  of  exception  in  the  record, 
but,  as  the  answers  to  the  questions  In  the 
ninth,  tenth,  eleventh,  twelfth,  and  thir- 
teenth are  not  given,  we  cannot  consider 
them,  for,  when  a  question  is  permitted  to 
be  asked,  we  cannot  determine  whethK  it 
was  prejudicial  to  the  party  objecting  unless 
the  answer  appears  In  the  record.  It  tias, 
therefore,  been  held  In  a  number  of  cases 
that  this  court  will  not  review  the  mllng  of 
the  court  below  when  the  answer  to  a  ques- 
tion, which  has  been  allowed,  is  not  stated. 
Among  others  are  Lawson  t.  Price,  45  Md. 
133,  and  De  Voe  v.  Singleton,  80  Md.  6a  30 
Att.  614. 

It  was  also  contended  on  the  part  of  the 
appellees  that  the  first  and  third  exceptions 
could  not  be  considered,  because  the  answers 
to  the  questions  were  given  in  the  second 
and  fourth  bills  of  exception,  respectively, 
and  they  were  not  sufficiently  connected.  It 
Is  tme  that  bills  of  exception  "must  be  con- 
sidered wholly  distinct  from  each  other,  un- 
less they  contain  sufficient  words  of  connec- 
tion" (Armstrong  v.  Thmston,  11  Md.  148); 
but  these  were  sufficiently  connected.  The 
first  states  the  question  objected  to,  that  it 
was  overruled,  and  that  tbit^nillns  of  the 
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court  was  excepted  to,  and  then  concludes 
in  the  usual  way.  The  second  begins  by 
stating,  "The  witness  then,  In  answer  to  the 
said  Interrogatory  excepted  to,  replied,"  etc. 
The  third  and  fourth  are  connected  substan- 
tially In  the  same  way.  Under  the  decision 
In  Kowe  v.  Ballroad  Co.,  82  Md.  493,  33  Atl. 
761,  and  the  cases  there  cited,  those  bills  of 
exception  were  sufficiently  connected  to  per- 
mit us  to  refer  to  the  second  to  ascertain 
what  was  the  answer  to  the  question  In  the 
first,  and  to  the  fourth  to  find  the  answer  to 
the  one  In  the  third.  We  must,  therefore, 
consider  the  eight  bills  of  exception. 

Kichard  P.  Sellman  testified  that  he  had 
known  Thomas  P.  Orme  for  55  years.    He 
went  to  school  and  college  with  him.    Their 
houses  were  about  a  mile  apart,  and  he  saw 
the  testator  every  day  or  two,  and  was  on 
friendly  terms  with  him.    After  speaking  of 
some  incidents  in  his  life,  his  characteristics, 
etc.,  he  was  asked,  "Did  Thomas  P.  Orme 
ever  make  any  admissions  to  you  as  to  his 
treatment  of  his  wife  on  the  first  night  after 
they  were  married?"  which  was  objected  to, 
and  Is  the  subject  of  the  first  bill  of  excep- 
tions.   The  answer  to  the  question,  which 
we  need  not  state,  reflected  more  on  the 
character  of  the  testator  than  the  condition 
of  his  mind.    There  is  nothing  in  the  record 
to  show  whether  what  he  said  was  true  or 
untrue;  but,  if  true,  it  Indicated  that  he  was 
a  coarse,  vulgar  man,  and.  If  he  was.  It  would 
not  necessarily  throw  any  light  on  bis  mental 
condition.    But,  if  he  was  not  a  man  of  that 
character,  it  would  reflect  upon  the  question 
at  Issue^  as  a  man  of  perfectly  sound  mind 
would  not  likely  speak  of  such  things  con- 
cerning bis  wife,  unless  he  was  exceedingly 
coarse  and  vulgar,  if  not  depraved.    But  it 
was  possible  that  the  question  asked  might 
have  called  for  an  answer  that  would  have 
been  relevant,  as  his  treatment  of  his  wife 
might  have  been  such  as  would  indicate  that 
bis  mind  was  not  sound  at  that  time;    and, 
as  the  court  could  not  know  what  answer 
would  be  given,  it  was  not  error  to  permit 
the  question  to  be  asked.    Practic&lly  the 
same  question  was  asked  another  witness, 
which  is  presented  In  the  sixth  exception, 
and  what  we  have  said  Is  likewise  applica- 
ble to  it. 

The  witness  Sellman,  after  answering  the 
question  embraced  in  the  first  bill  of  excep- 
tions, stated  that  he  spent  days  and  nights 
at  the  house  of  the  witness,  and  they  would 
also  meet  at  a  store,  which  was  the  post 
office.  He  was  then  asked,  "From  your 
knowledge  of  Thomas  P.  Orme,  do  you  con- 
sider him  to  have  been  competent  to  execute 
a  valid  deed  or  contract?"  which  was  object- 
ed to,  but  the  court  permitted  it  to  be  an- 
swered, and  that  ruling  is  presented  by  the 
second  bill  of  exceptions.  The  form  of  that 
question  is  objectionable.  The  issue  before 
the  Jury  was  whether  the  testator  was  of 
sound  and  disposing  mind,  and  capable  of 
executing  a  valid  deed  or  contract,  at  the 


time  of  executing  the  papa:  writing  purport- 
ing to  be  his  last  will  and  testament.  The 
will  is  not  In  the  record,  and  its  date  is  not 
given,  except  in  the  issues  It  is  said  to  be 
dated  the  20th  day  of  December,  1890.  Nor 
does  the  record  show  when  ne  died,  but  the 
issues  were  framed  on  the  8th  of  October, 
1000.  The  will  was,  therefore,  apparently 
made  about  10  years  before  the  death  of  the 
testator.  A  witness  who  knew  a  testator  for 
55  years  might  be  of  the  opinion  that  he  was 
not  capable  of  making  a  valid  deed  or  con- 
tract at  some  particular  period  or  periods  of 
his  life,  while  he  might,  in  his  opinion,  have 
been  perfectly  competent  at  other  times.  It 
cannot  be  necessarily  inferred  from  the  tes- 
timony that  the  witness  considered  Orme 
incapable  of  making  a  valid  deed  or  contract 
throughout  the  whole  time  he  knew  him,  for 
a  part  of  the  time  he  was  -at  school  and  two 
years  he  was  at  St.  John's  College  with  him. 
Then  he  said  the  testator  "had  a  remaricable 
memory  for  horses;  he  could  tell  you  the 
pedigree  of  every  horse  he  had  ever  heard  of; 
that  the  testator  was  himself  a  breeder  of 
horses  and  dealt  in  horses."  Ho  It  is  not 
likely  that  during  all  that  time  he  consid- 
ered him  Incompetent,  and  it  is  impossible 
to  say  from  the  question  and  answer  that  he 
referred  to  the  time  the  will  was  made,  or 
what  time  he  did  have  reference  to.  It 
might  result  In  great  injustice  In  many  cases 
to  permit  a  question  of  that  kind  to  be  asked 
without  fixing  any  time.  In  Brooke  v. 
Townshend,  7  Gill,  10,  cited  by  the  appellees, 
the  question  was  asked  of  a  witness,  who 
had  known  the  testator  for  26  years,  as  to 
his  mental  condition  "during  all  lue  period 
of  the  witness'  acquaintance  with  him";  and 
our  predecessors  held  that  It  ought  to  have 
been  allowed.  But  there  the  witness'  opin- 
ion during  all  the  period  of  his  acquaintance 
with  the  testator  was  asked  for. 

The  fourth  exception  presents  a  similar 
question,  but  is  still  more  objectionable.  A 
witness  had  been  asked  to  relate  an  incident 
that  had  occurred  about  four  years  after  the 
date  of  the  will,  which  he  was  permitted  to 
do,  and  "the  counsel  for  the  caveators  then 
asked  the  witness  If,  in  his  opinion,  the  tes- 
tator was  able  to  make  a  valid  deed  or  con- 
tract" Although  the  witness  had  known 
the  testator  for  over  60  years,  and  spoke  of 
a  number  of  peculiar  thhigs  be  had  done,— 
one  of  them  in  1888,— It  Is  Impossible  to  say 
that  he  understood  this  question  to  refer  to 
the  date  of  the  will,  or  to  what  time  it  did 
refer;  and,  following  immediately  after  the 
inquiry  about  the  incident  which  happened 
four  years  after  that  date,  it  might  well  have 
been  understood  by  the  witness  to  refer  to 
the  time  of  that  Incident  and  not  to  the  date 
of  the  will;  but  no  time  was  named.  It  ia 
true  that  on  cross-examination  the  time 
might  have  been  ascertained,  but  the  ques- 
tion asked  was  not  relevant  unless  It  reflect- 
ed upon  the  testamentary  capacity  of  the 
testator  at  the  time  he  executed  bis  will,  and 
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to  penuit:  a  qdeatiou  tkus  imdefinite  as  to 
Ume  Is  calculated  to  mislead  a  fair  trltaew, 
and  to  gtre  one  who  la  not  so  an  opportonlty 
to  Impose  on  the  jury,  and  It  mi^ht  mislead 
tbe  Jury.  As  reflecting  npon  the  mcatal 
oondltiou  of  a  party  at  tbe  time  of  the  act 
In  question,  evidence  of  the  condition  of  his 
mind  at  other  times,  both  .before  and  after 
the  act,  may  be  admitted,  but  only  for  the 
potpose  of  enabling  the  Jury  to  determine  Us 
oonditlon  at  the  time  of  tbe  act  Although 
opinions  of  witnesses  who  are  not  experts 
are  admissible  under  proper  circumstances, 
it  Is  a  character  of  evidence  that  should  be 
very  carefully  guarded,  and  is  liatde  to  do 
great  harm  unless  it  is.  A  question  calling 
for  an  opinion  of  that  nature  should  be  so 
framed  that  there  can  be  no  doubt  as  to  the 
time  It  r^ers  to,  and,  if  it  is  not,  it  altould 
not  be  permitted  to  be  propounded. 

These  questions  are  also  objected. to  on  the 
ground  that  sufficient  foundatioii  had  .not 
betaa  laid  to  show  that  these  witaeBsea-wece 
competent  to  express  opluions  «m  tbenrabject 
of  the  testamentary  capacity  of  the  testator. 
There  Is  unquestionably  great  danger  In.  al- 
lowing witnesses  to  express  opinions  on-sueh 
subjects  unless  they  f uUy  measure  up  to  tbe 
standard  required  by  law  to  maite  them  com- 
petent to  do  so.  Cases  resulting  in  setting 
aside  wills  are  apparently  much  more  fre- 
quent than  f  ormeriy,  and  it  may  be  owing  in 
some  measure  to  the  fact  that  witnesses  have 
been  permitted  to  express  their  oplnloHS  too 
freely  as  to  tbe  eapaclty  of  testators.  Ju- 
rors are  sometimes  greatly  Influenced  by  tbe 
opinions  of  witnesses  they  happen  to  know 
and  in  whose  Judgment  they  have  confi- 
dence; and  such  an  opinion  should  not 'be 
based  on  Insufficient  evidence.  There  wece 
only  two  incidents  related  by  Mr.  Sdlman 
which  could  possibly  Indicate  that  the  tes- 
tator's mind  may  have  been  affected.  One 
of  them  was  that  tbe  testator  asked  the 
witness  to  shoot  him,  and  tbe  witness  <ex- 
l^alned  the  transaction  as  foUorws:  ''I.sbot 
at  him  with  both  barrels,  the 'Shot. hitting 
about  six  inches  above  Ills  head.  .He. never 
flinched,  but  said,  'Dick  Sellman,  I  believe 
you  are  fool  enough  to  kill  me.' "  The  latter 
remark  certainly  showed  that  the  testator 
did  not  suppose  the  witness  would  shoot  at 
blm,  and  it  would  be  rather  a  partial  conclu- 
sion to  reach  to  say  that  a  party  who  would 
be  thus  shot  at  was  mentally  weak,  but  the 
one  who  did  tbe  shooting  was  of  sound  mind, 
and  capable  of  passing  on  the  sanity  of  tbe 
other.  Then  he  said  that  a  year  or  two  be- 
fore that  "he  stabbed  himself  with  a  knife, 
and  about  a  year  after  that  he  tried  It 
again."  But  that  was  "about  the  year  1865 
or  1866,"— a  quarter  of  a  century  before  the 
will  was  made,— and  there  is  nothing  to  show 
that  he  continued  In  that  condition.  It  was 
said  in  MeElwee  v.  Ferguson,  43  Md.  479: 
"But,  strange  and  unaccountable  as  the  phe- 
nomenon may  appear  to  most  persons,  ftie 
act  of  self-destruction  cannot  be  judicially 


ragarded  as  a  proof  per  se  of  Ini 
er  all,  it  Is  but  a  fact,  together  w 
facts  in  the  case,  from  which  I 
jury  are  to  determine  tbe  testa 
paclty  of  the  testator,  not  at  the  1 
mlttlng  suicide,  but  at  the  time  o 
tlott  of  the  will  in  question."  1 
tbe  wUl  was  executed  tbe  day  be 
tator  committed  suicide,  but  thi 
tained  it.  Such  being  the  law,  tl 
that  a  man  attempted  to  comml 
years  before  he  made  bis  will  is  i 
evidence  to  Justify  any  one  in.  rea 
elusion  that  be  was  not,  at  the 
execution  of  the  will,  capable  of 
valid  deed  or  contract  If  that 
dent  in  law  to  declare  a  man  I 
a  witness  should  not  be  permit 
his  opinion  from  tliat  act  alone 
nothing  else  stated  by  this  wli 
tends  to  show  Insanity,  for,  as  wi 
the  expression  used  in  connect! 
shooting  incident  shows  that  th< 
reality  had  no  idea  that  the  wl 
shoot  him,  and  the  only  other  s 
the  witness  that  could  posslbl: 
bearing  on  tbe  subject  is  that  ' 
tlced  peculiarities  almut  the  testi 
Is  immediately  followed  by  the  s 
his  knowledge  of  the  pedigrees  of 
tbe  shooting  and  stabbing  incld« 
rently,  they  were  the  pecullaiit 
to;  but  if  every  man  about  '' 
person,  wbo  had  known  him  all  I 
noticed  peculiarities,"  is  to  be 
capable  of  making  a  will,  but  f 
could  stand  such  a  test  It  Is 
witness  is  not  required  to  mei 
thing  upon  which  his  oplnlmi 
but  when  there  is  nothing  sta 
which  Is  aufflcieni,  in  law  to  Just 
opinion,  he  should  not  be  perm 
press  it  A  nonexpert  witness  m 
show  that  he  was  acquainted  wil 
bfut  he  must  state  tbe  facts,  as  fa 
and  disclose  what  has  led  to  his 
We  do  not  mean  that  he  must  qi 
guage,  or  give  every  Incident  tha 
upon  which  he  bases  his  oplnlc 
would  often  be  Impossible,  espe 
witness  who  knew  the  party  for  i 
but  when  the  whole  testimony 
ness  falls  to  show  any  facts  or  fa 
the  conclusion  reached  by  him,  h< 
be  permitted  to  express  an  opi 
the  exception  of  the  bicidents  wi 
tloned,  there  is  nothing  in  the  t 
this  witness,  as  given  in  the  re 
could  make  the  sanity  of  this  m 
subject  for  argument  much  less 
conclusion  tbat  he  was  Insane, 
law  tbe  presumption  is  that  a 
sane,  and  no  one  not  an  expert, 
to  the  will,  is  competent  to  expri 
ton  conti'ary  to  that  presiimptio; 
first  states  facts  which  are  suffic 
an  opinion  on.  We  think,  tber 
was  error  to  permit  this  question 


Digitized  by 


Google 


lid.) 


BAKEB  IT.  aAPS-DBPOSlX  A  TBUST  CO. 


of  the  witneea  Sellman,  becauso  he  did  not 
show  hlmwelf  to  be  quaUfied  to  ana'trer  it. 

If  the  question  propounded  to  witness  Lee 
had  been  confined  to  the  specific  times  re- 
ferred to,  there  was  evidence  given  by  him 
v.'hlcb  waa  sofflclent  to  let  him  express  an 
opinion.  On  one  occasion  Orme  met  him  on 
the  road,  grabbed  his  horse,  and  asked  him 
(vhat  he  was  doing  for  his  soul.  He  told  the 
witness  that  he  (Orme)  was  converted,  and 
asked  the  witness  to  get  off  his  horse  and 
pray.  When  witness  afterwards  spoke  of 
the  incident  to  him,  he  denied  it  Then 
again  he  asked  the  witness  to  kill  him;  that 
he  wooldmake  a  will  leaving  everything  to 
btm.  When  the  witness  asked  blm,  "What 
Sood  would  that  do  me?  I  would  be  hung,"— 
be  replied  that  he  would  sign  a  paper  exon- 
erating him  from  blame,  and  drew  up  such 
a  paper,  and  signed  it  When  the  witness  re- 
fused to  kill  him,  he  burst  out  crying,  and 
said  he  had  nothing  to  live  for.  That  con- 
dact  was  mot  sueh  -as  <we  usually  expect 
from  a  rational  man,  and  as  the  appearance, 
demeanor,  etc.,  of  Orme,  and  the  impressions 
that  would  be  made  on  the  witness  by  such 
conduct,  could  not  otherwise  be  fully  dis- 
closed to  the  Jury,  the  opinion  of  the  witness 
could  be  gh-en.  If,  therefore,  the  question 
had  been  so  framed  <aft  to  apply  to  such  times. 
It  would  have  been  competent;  but  it  was 
not,  because  it  did  not  show  to  what  time  It 
referred. 

We  do  not  see  any  reversible  error  in  the 
third  exception.  The  question  was  asked  if 
the  witness  remembered  an  incident  that  oc- 
curred about  four  years  after  the  date  of 
the  will.  As  we  have  said,  testimony  may 
be  offered  reflecting  upon  the  mental  condi- 
tion of  the  testator  before  and  after  the  exe- 
cution of  the  will,  so  that  the  jury  can  de- 
termine from  all  the  facts  as  to  bis  mental 
condition  at  that  time.  There  was  nothing 
In  the  KBswer  that  materially  reflected  upon 
the  question,  unless  it  was  that  be  told  the 
tritness  that  he  had  been  poisoned.  If  that 
was  not  true,  but  was  merely  a  delusion,  it 
bad  some  bearing  on  the  subject  in  contro- 
versy. The  record  does  not  show  whether  or 
not  It  was  true,  but  the  question  might  have 
called  for  an  answer  that  was  material,  and 
the  court  could  not  tell  what  the  answ^ 
would  be.  The.prc^ter  practice  Is,  when  a 
question  is  asked  that  may  call  for  an  an- 
swer which  is  relevant  and  material,- but  the 
answer  given  is  Irrelevant  and  Improper,  to 
then  ask  the  court  to  strike  out  the  question 
and  answer;  and.  if  it  be  calculated  to  do 
harm,  the  court- should  Instruct  the  Jury  not 
to  consider  it  That  may  sometimes  result 
In  getting  something  before  Jurors  which 
they  ought  not  to  hear,  but.  If  the  question 
be  In  proper  form,  and  may  be  relevant,  the 
trial  court  cannot  assume  that  the  answer 
will  not  be. 

Not  does  the  fifth  exception  present  any 
reversible  error.  The  witness  was  asked 
whether  be  had  any  .taUjs  with  .the  testator 


on  the  subject  of  religion,  the  Bible,  and 
death.  Evidence  as  to  religious  belief  Is  net 
generally  admissible,  and,  if  it  refers  to 
opinions  on  that  subject  which  rational  moi 
might  hold,  it  Is  not  competent,  and  is  calcu- 
lated to  do  harm.  It  might  result  in  Jurors 
being  Inflnenced  by  the  fact  that  the  testator 
had  different  views  from  their  own.  But  the 
witness  merely  replied  that  the  testator  was 
very  fond  of  talking  on  those  subjects,  and 
we  cannot  see  that  any  Injury  was  done  by 
the  question,  even  if  it  be  conceded  to  be  Ir- 
relevant. Under  some  circumstances  such 
questions  might  be  relevant  For  example. 
In  the  seventh  exception  the  witness  was  ask- 
ed what  the  testator  would  say  on  the  sub- 
ject of  religion,  and  he  reidled  "that  some- 
times the  testator  would  believe  In  God,  and 
the  next  day  he  would  not"  That  would 
show  such  a  vacillating  mind  as  would  be 
proper  to  be  submitted  with  other  facts  in  an 
Inquiry  of  this  kind. 

In  the  eighth  exception  the  question  was 
whether  any  of  the  conversations  the  wit- 
ness had  with  the  testator  related  to  death. 
He  replied  "that  the  testator  would  say  in 
such  conversations  that  he  wished  he  was 
dead  or  could  die."  That  of  Itself  would  not 
prove  Insanity,  but  it  was  a  circumstance 
which  showed  the  state  of  mind  the  witness 
was  In,  which  might  have  reflected  on  other 
subjects.  As  we  have  seen,  suicide  Is  not  It- 
self evidence  of  insanity,  but  it  Is  a  fact  to 
be  submitted  to  the  jury.  If  a  man  is  anx- 
ious to  die,  he  Is  in  a  condition  that  does  not 
usually  prevail  with  men,  which  might  In 
some  cases  Indicate  a  condition  of  mind  that, 
together  with  other  circumstances,  might  re- 
flect upon  his  testamentary  capacity.  A  par- 
ticular fact  may  of  Itself  be  weak  and  incon- 
clusive testimony,  but  if  It  Is  anywise. perti- 
nent to  the  issue.  It  is  generally  admissible 
in  connection  with  other  evidence  in  the 
cause  which  it  may  help  to  make  clearer,  or 
In  some  way  apply  to.  For  error  In  the  rul- 
ings Included  in  the  second  and  fourth  excep- 
tions, the  case  must  be  reversed.  Rulings 
reversed,  cause  remanded,  and  new  .trial 
awarded. 


BAKER  et  al.  ▼.  SAFE-DEPOSIT  &  TRUST 

CO.  et  al. 

(Court  of  Appeals  of  Maryland.    June  12, 

IflOl.) 

WITNESSES— EVIDENCE— APPEAL    AND    ERROR 

—WILLS— ADVANCEMENTS— PLBA  OP 

LIMITATIONS— ACCOUNTS. 

1.  Where  a  party  teatifled  in  bis  own.  behalf, 
and  no  exception  was  made  to  his  competeacy 
before  he  was  examined,  the  qnestlon  cannot 
be  raised  on  appeal. 

2.  Kxceptions  to  evidence,  which  do  not  dear- 
ly indicate  the  testimonjr  excepted  to  and  the 
grounds  on  which  the  objections  are  based,  will 
not  be  considered  on  appeal. 

3.  Where  a  testator  had  loaned  and  Rdvanced 
money  to  his  heirs  and  Ix-neficiaries,  and  it 
dearly  appeared  that  nnder  liis  will  the  ad- 
vaacea  were  to  be  charged  against  the  redp- 
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ieats  «a  adrancements,  the  plea  of  limitations 
-la  aot  ayailable  to  one  of  the  latter. 

4.  A  court  of  equity  can  sabmit  matters  of 
tact  to  the  jary  or  not,  in  its  discretion. 

5.  Where  a  testator  loaned  or  advanced  vari- 
«iis  sums  to  his  children,  some  of  whom  paid 
iBit«re8t  on  what  they  had  received,  and  some 
others  repaid  all  that  had  come  to  them,  in- 
«ladiag  Interest,  and  others  had  repaid  neither 
tte  advances  nor  the  interest  thereon,  and  it 
appeared  that  the  sums  owing  by  Us  children 

'Mould  be  regarded  as  advancements  in  event 
-•(  his  death,  the  snm  shown  to  be  dne  him 
Aom  his  ledger,  containing  his  account  with 
«ach  one  of  his  children,  should  be  the  amount 
abated  from  their  shares  in  the  estate. 

Motion  for  reargument    Overruled. 
For  former  opinion,  see  48  Atl.  920. 

PAGE,  J.  A  motion  for  reargument  of 
OUa  case  has  been  filed  by  Richard  J.  Baker. 
Uany  of  the  reasons  assigned  therefor  need 
oat  now  receive  farther  notice  than  the  con- 
aAderatlon  given  to  them  In  the  opinion  of 
<fee  court  In  the  motion  much  stress  is  laid 
iVMi  the  fact  that  the  court  erred  In  stating 
tkat  the  testator  had  released  two  of  his 
children,  Mary  and  Frank,  from  the  repay- 
■Mtnt  of  his  "advances"  to  him,  whereas  in 
tact  Frank  only  had  been  so  released.  It 
w«a  not,  however,  very  material  to  the  pur- 
■wses  the  court  then  had  In  view  whether 
both  or  only  one  had  been  released.  The 
fltatement  was  made  only  by  way  of  argu- 
flMOt,  to  show  the  Intention  of  the  testator 
ta  the  use  of  the  word  "advances"  in  his 
win.  The  fact  that  he  had  released  any 
«(  bis  children  from  the  repayment,  with 
the  expressed  statement  that  such  advances 
would  still  remain  as  a  charge  on  the  share 
-•C  his  estate  to  which  such  child  would.be 
■flotltled,  was  some  evidence  that  the  testator 
Intended  that  the  "advances"  referred  to  In 
hia  will  were  the  sums  that  he  had  advanced 
<faem  In  his  lifetime.  He  had  substantial- 
t7  expressed  himself  to  at  least  another  of 
.  his  children.  George  B.  Baker  testified  that 
■*lt  was  always  understood  that  whatever 
amounts  he  [George]  received  were  to  come 
'«ut  of  any  amount  that  might  be  due  him 
after  his  death." 

It  Is  also  affirmed  In  the  motion  that  "otb- 
'Cr  decisions  of  this  court  are  overruled,  with- 
out distinguishing  or  referring  to  them"; 
and,  further  along,  the  cases  of  Chase  t. 
Stockett.  72  Md.  235,  19  Atl.  761,  Romer  t. 
.Xaeksch,  39  Md.  585,  and  Dllley  t.  Love,  61 
Md.  603,  are  specially  mentioned.  These 
cases,  however,  are  plainly  Inapplicable  to 
the  facts  of  this  case,  and  for  that  reason 
w«re  not  particularly  referred  to.  In  the 
'  case  of  Ohase  v.  Stockect  an  effort  was  made, 
to  tne  purpose  of  affecting  certain  of  the 
-dispositions  of  the  testator,  to  offer  a  paper 
written  two  days  after  tne  making  of  the 
wni,  and  the  court  held  that  the  paper  for 
that  purpose  was  utterly  void.  The  case  In 
.39  Md.  deals  only  with  entries  In  the  course 
«(  business  by  a  deceased  partner,  and  de- 
«9il«s  that  such  entries  are  not  admlssiole 
in  a  suit  against  a  debtor  of  the  firm.    In 


Dilley  ▼.  Love  there  was  no  wilL  The  ques- 
tions were,  were  there  advancements,  and. 
If  so,  what  was  their  amount?  Declarations 
of  the  deceased  were  admitted  to  show  what 
the  intention  of  the  decedent  was  when  he 
made  the  advances,  but  not  to  show  the 
amounts.  In  the  case  at  bar  the  -question 
Is  as  to  the  Intention  of  the  testator  as  ex- 
pressed In  the  will,— to  what  did  he  refer 
when  he  wrote  In  that  paper  the  word  "ad- 
vances." To  show  that.  It  was  proper  to  of- 
fer In  evidence  facts  which  would  establish 
the  actual  state  of  circumstances  that  exist- 
ed when  the  will  was  made,  so  that  we 
might  put  ourselves,  as  far  as  possible,  in 
the  place  of  the  testator,  and  from  that 
standpoint  Judge  of  bis  Intentions.  This 
method  of  arriving  at  the  proper  interpreta- 
tion of  a  will  Is  not  conjecture,  nor  is  It  a 
novelty.  In  Hammond  t.  Hammond,  55  Md. 
680,  this  CQurt  cited  approvingly  from  HIs- 
cocks  y.  HIscocks,  6  Mees.  Sc  W.  363,  to  the 
effect  that  "all  the  facts  and  circumstances 
respecting  persons  and  property  to  which 
the  will  relates  are  undoubtedly  legitimate, 
and  often  necessary,  evidence  to  enable  us 
to  understand  the  meaning  and  application 
of  his  words."  And  again,  from  the  same 
opinion:  "The  only  object  and  pnrpose  for 
which  such  proof  can  be  properly  admitted 
Is  not  to  show  what  the  testator  meant,  as 
distinguished  from  what  his  words  express, 
but  simply  what  Is  the  meaning  of  his 
words."  It  was  by  the  application  of  these 
familiar  principles,  that  need  no  citations  In 
their  support,  that  the  meaning  of  the  tes- 
tator, as  expressed  In  the  words  of  his  writ- 
ten will,  might  be  ascertained.  He  had  pow- 
er to  limit  his  bounty  as  he  pleased,  and 
could  at  pleasure  turn  what  had  been  debts 
into  advancements,  and  charge  them  upon 
the  respective  shares  of  his  children;  and 
it  was  for  this  purpose  that  it  was  competent 
to  show  that  at  the  time  of  the  making 
of  the  will  he  had  charged  to  hia  children, 
or  some  of  them,  the  sums  he  had  respective- 
ly charged  them  with;  also  with  such  Inter- 
est thereon  as  he  deemed  best.  Did  he  in- 
tend that  this  aggregate  amount.  In  each 
case,  should  be  the  "advances"  he  rtferred 
to  In  his  wiU7 

Having  thus  disposed  of  the  task  of  ex- 
plaining the  opinion  of  the  court  to  such  an 
extent  as  any  good  end  may  require,  we  now 
come  to  matters  more  Important  and  perti- 
nent The  court  In  Its  opinion,  having  laid 
down  the  general  rules  by  which  distribution 
should  be  made,  remanded  the  case,  so  that 
an  account  might  be  stated  in  conformity 
therewith.  It  Is  now  insisted  by  the  solicit- 
ors of  Mr.  R.  3.  Baker  that  we  specifically 
and  definitely  determine  with  what  If  any, 
advances,  he  must  be  charged.  We  wiH  d« 
so  now. 

Mr.  R.  J.  Baker  tendered  himaelf  as  a  wlt^ 
ness,  and  testified  In  his  own  behalf.  Nc 
exception  was  made  to  his  competency  be- 
fore he  was  examined,  |Ud^lt  iai  now  to* 
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late  to  raise  that  question.  Greenl.  Br.  | 
421.  There  are,  however,  exceptions  to  por- 
tions of  his  testimony.  But  they  are  ex- 
pressed In  general  terms,  and  do  not  Indicate 
with  clearness  the  testimony  excepted  to. 
The  first  exception  Is  "to  the  testimony  of 
Richard  J.  Baker,  In  so  far  as  said  testimony 
tends  to  alter,  modify,  take  from,  or  con- 
tradict the  answers  of  the  said  Richard  J. 
Baker,"  etc.;  and  the  second  is  "to  so  much 
and  such  parts  of  his  testimony  "where- 
in he  testifies  to  alleged  conversations  with 
the  testator,  In  so  far  as  the  said  testi- 
mony seeks  to  prevent  the  sums  charged 
against  him  upon  the  books  of  the  testator 
from  being  deducted  from  his  distributive 
share  of  the  estate,"  etc.  These  exceptions 
are  very  vague.  What  portions  of  Mr.  Bak- 
er's testimony  tend  to  modify  his  answers, 
or  what  parts  of  his  conversations  with  the 
testator  "seek  to  prevent"  the  sums  charged 
against  him  from  being  deducted  from  his 
share  of  the  estate?  These  are  not  pointed 
out,  but  the  court  is  left  to  go  through  the 
testimony  and  ascertain  from  its  own  ex- 
amination. In  Freeny  v.  Freeny,  80  Md. 
400,  31  Atl.  304,  it  was  held  that  every  ex- 
ception to  evidence  should  clearly  Indicate 
the  testimony  excepted  to  and  the  grronnds 
on  which  It  is  based.  We  do  not  think  the 
exceptions  now  being  considered  measure  up 
to  the  requirements  of  this  salutary  rule. 
The  court  below  seems  not  to  have  passed  on 
these  exceptions,  but  we  think  Mr.  Baker's 
testimony  must  be  received  in  this  court. 

The  plea  of  limitations,  upon  which  Mr. 
R.  J.  Baker  relies,  can  avail  him  nothing, 
because  the  question  is  not  whether  he  is 
Indebted  to  the  testator,  but  the  proper  in- 
terpretation of  his  last  will.  Nor  is  be  en- 
titled to  a  Jury  to  determine  that  question. 
A  court  of  equity,  moreover,  has  full  power 
and  right  to  decide  every  question  of  law 
and  fact  that  may  arise  ont  of  the  subject- 
matter  before  it,  and  It  Is  not  bonnd  to  send 
issues  of  fact  to  be  tried  by  a  Jury.  There 
is  nothing  In  the  record  to  show  that  the 
court  was  asked  to  submit  issues  of  fact  of 
any  kind  to  a  Jury,  and,  even  if  it  had  been, 
the  matter  being  entirely  within  its  discre- 
tion, no  appeal  would  lie  from  its  refnsal. 
Chase  v.  Wlnans,  68  Md.  475;  Barth  v.  Bos- 
enfeld,  36  Md.  613;  Hllleary  ▼.  Crow,  1  Har. 
&  J.  B42. 

We  will  not  repeat  what  has  already  been 
said  in  reference  to  what  the  testator  meant 
by  the  words  of  his  will,  nor  extend  tiie 
arg:ument  further.  The  testimony  makes  it 
clear  that  the  testator  loaned  or  advanced 
various  sums  to  his  children,  certain  of 
whom  paid  Interest  on  what  they  had  re- 
spectively received,  and  certain  others  repaid 
back  to  him  all  that  had  come  to  them,  in- 
cluding interest  There  were  others  who 
did  not  pay  to  the  testator  either  the  advan- 
ces or  the  interest  thereon,  and  these  the 
testator  charged  with  the  accruing  interest 
on  his  ledger  kept  bj  himself.  An  exam- 
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Inatlon  of  this  book  will  show  the  account 
of  each  one  of  his  children,  with  such  in- 
terest as  he  chose  to  charge  them  witb,  and 
such  sum  was  the  amount  that  he  intended 
should  be  the  extent  of  each  abatement  from 
their  shares  of  the  estate.  It  will  also  ai>- 
pear  that  he  has  so  stated  the  interest  as  to 
preserve  an  absolute  equality.  For  exam- 
ple, Charles  B.  Baker  Is  charged  with  $15,- 
000,  and  interest  paid  up  to  30th  June,  1883. 
William  is  charged  with  |16,500,  with  Inter- 
est paid  up  to  31st  December,  1^3.  Frank's 
account  is  charged  with  Interest  up  to  30th 
June,  1883.  On  that  day  there  was  due 
115,900,  and  that  sum  Is  to  be  charged  on 
his  share.  Mary  paid  up  her  Interest  to 
"about  a  year  before  the  testator's  death," 
which  occurred  on  the  24th  day  of  Septem- 
ber, 1894.  So  It  is  found  that  the  account  of 
Richard  J.  Baker  is  charged  with  Interest 
up  to  the  Ist  July,  1883;  thus  placing  him 
on  a  substantial  equality  with  his  brothers 
and  sisters.  It  is  true  that  in  July,  1888,  the 
testator  seems  to  have  Intended  to  relieve 
his  son  Richard  of  the  payment  of  interest. 
He  so  entered  it  on  the  ledger,  and  the  son 
has  so  testified;  but  on  the  20th  December, 
1882,  be  had  changed  his  mind,  as  he  had 
the  right,  and  then  placed  him  on  the  same 
footing  as  the  others.  We  are  of  opinion, 
therefore,  that  his  share  of  the  estate  must 
abate  by  the  sum  of  $19,500. 

We  have  examined  with  care  the  brief 
filed  In  support  of  the  motion,  but  deem  it 
unnecessary  to  comment  upon  anything 
therein  contained  further  than  has  already 
been  done.  The  motion  for  reargument,  and 
also  for  modification  of  opinion,  must  be 
overruled. 


PHIIiADELPHIA  &  B.  Q  B. 
HOIiDEN. 
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(Court  of  Appeals  of  Maryland.    June  12, 

1901.) 

RAILROADS— PRIVATE  CROSSINOS— COLLISIONS 

—NBQLIOBNCE— CONTRIBUTORY  NEOLI- 

GBNCB— INSTRUCTIONS. 

1.  Where  a  defendant,  by  conceding  a  prayer, 
admits  that  there  was  evidence  for  the  jury  as 
to  its  own  negligence  and  as  to  plaintiff's  con- 
tributory negligence,  it  cannot  be  allowed  to  ig- 
nore the  conceded  prayer,  and  ask  to  have  the 
case  withdrawn  from  the  jury. 

2.  Where  the  view  of  a  traveler  on  approach- 
ing a  crossing  la  in  any  manner  obstructed,  he 
is  negligent  In  going  on  the  track  without  stop- 
ping, looking,  and  listening  for  the  train. 

3.  An  Instruction  precluding  a  plaintiff  from 
recovering  for  an  injury  sustained  at  a  rail- 
road croBsing  if  he  was  negligent  cannot  be 
qualified  by  adding  that,  if  the  engineer  saw 
plaintiff's  dangerous  position  in  time  to  avoid 
the  injury,  his  own  negligence  could  not  pre- 
vent a  recovery,  where  his  perilous  position 
was  not  discoverable  until  It  was  confessedly 
too  late  to  rescue  him. 

4.  Where  a  conceded  prayer  in  a  suit  against 
a  railway  compaay  for  injury  received  at  a 
crossing  ieavrs  it  to  the  jury  to  find  whether 
plaintiff  was  guilty  of  contributory  negligence. 
It  is  proper  to  reject  an  Instruction  for  defend- 
ant that,  as  it  was  admitted  that  plaintiff  did 
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not  stop,  the  varditt  must  be  ttut  defendaot, 
aa  It  was  in  conflict  with  the  coni^ded  prayer. 

6.  The  failure  to  give  the  required  signals 
at  a  p-nblic  crossing,  which  might  haTe  been 
heard  at  a  private  crossing  nearly  half  a  mile 
distant,  ia  not  negligence  as  to  those  faa,Tiag 
the  right  to  use  the  private  crossing. 

6.  Where  a  plaintiff,  who  whs  injaried  at  a 
private  crossing,  and  knew  Vb»  legulftt '  boons 
for  running  the  trains,  and  went  am  the  track, 
the  view  of  which  waa  obstracted,.  without 
looking  and  listening  for  an  approaching  train, 
the  failure  to  give  the  reaulfed  si-gnals  at  a 
public  crossing,  which  mignt  hatre  been 'beard 
at  the  private  crossing,  was  not  admissible  a« 
reflecting  on  plaintiff's  contribatory  negligence. 

Appeal  from  circuit  oomt;  Cedt  coantsr; 
Frederick  Stump  and  WlllUtn  B.  MOrtlO, 
Judges. 

Action  by  Cbarles  R.  Holden  against  tlie 
PUlBdelpbia  &  Baltlmorer  Cieatral  Railroad 
Oompany.  From  a  judgmobt  in  favor  ot 
{rialntitr,  defendant  appeals.    RAversed. 

Argned  before  McS^HERHy,  C.  J.,  and 
FOWLER,  BRISCOB,  BOYD,  PBABC^,  aad 
SOHMUCKER.  JJ. 

L.  Marshall  Haines  and  Austin  L.  Crotb- 
ers,  for  appellant.  Albert  Constable,  Joshua 
Clayton,  and  Albert  Constable,  Jr.,.  for  ap- 
pellee. 


FOWLER,  J.  On  the  10th  July,  18M, 
Charles  Holden  was  injured  while  croeslng 
the  track  of  the  Philadelphia  &  Baltimore 
Central  Railroad  Company.  The  point  wbere 
the  accident  happened-  is  m  pri^tarte  crosiriav 
called  "Holden's  Lane."  Suit  was  brought 
by  Hold«i  against  the  railroad  oompany  ia 
the  circuit  court  for  Cecil  county  to  reoover 
damages.  There  was  a  verdict  and:  jndg>- 
ment  for  the  plaintiff  for  $2,500.  U^ilDg  the 
course  of  tlie  trial  the  plaintiff  offered  to 
prove  by  himself  and  several  other  witnesses 
that  the  whistle  was  not  blown  at  New  Val- 
ley, which  Is  a  public  crossing  1,032  feet 
east  of  Holden's  lane.  The  whistling  post, 
however,  is  about  2,000  feet  from  that  point 
The  admission  of  this  testimony  is  the 
ground  of  the  first  three  eotcepttonB,  ITUe 
other  exception  relates  to  the  rulings  upon 
the  prayers.  It  appears  from  the  evldmce 
that  on  the  day  when  the  plaintiff  was  in- 
jured he  left  his  father's  house,  on  i  the  nortk 
side  of  the  railroad,  about  10  o'clock  in  tlte 
morning,  to  go  to  RowlandsviUe.  To  reach 
his  destination,  he  was  compelled  to  cross 
the  track.  He  testifies  that  he  was  ditving 
a  gray  horse,  in  a  butcher  wagon,  the  cur- 
tains of  which  were  painted  whita  The 
horse  was  gentle,  and  accustomed  to  the 
cars.  In  approaching  the  track  from-  the 
north  side  on  Holden's  line,  the  view  Is  clear 
until  within  46  feet  of  the  trade.  From  that 
point  for  a  distance  of  39  feet  the  view  Is 
obstructed  by  the  bank  and  bushes,  and  this 
condition  continues  until  within  7  feet  of 
the  track;  so  that,  as  the  plaintiff  said,  tb« 
view  of  the  railroad  Is  so  obstructed  at  that 
point  that  it  was  Impossible  to  see  east— the 
direction  from  wblcb  tb«  tnln  approacbei^ 


until  the  bone's  feet  were  oa .  the  ttaofc-  As 
tbe  pialnttfl  passed  ovei  the  30-(o«t  space 
from  whlcb.heaald  the  view  was  unebstciiot- 
edi  be  listened  and  looked,  in  the.diractiea 
from  wblcb  he  was  expecting  tbe  train  to 
oome^  if  It'  hod  not>  already  passed;  tNit  be 
Dcithec  heard  nor  saw  anything,  aad  be 
therefore  weat  on  veiy  slowly^  at. a  spaed  of 
about  a  mile. an  bpur,  and.  drove  upon  tbe 
track,  wltbottt  onca  stoyplBg  to  listen.  A 
number  of  questiona  were  discussed,  but  we 
tbinki  it  neeessary  to  consider  oaly  tbe  two 
coBtroUlBg  ones  of  oontribotory  nagUeence 
<»  the  part  of  tbe  plaiatlff  and  tbe  queatioa 
IHieseBted  by  the  first  three  exoeptiena. 

Ia  tb*  first  place^  we  may -remark  that,  by 
oaacedlng  tbe  ptalntifTs  first,  prayer,  tbe  da- 
feadanfs  admitted,  that  there  was  airldence 
to  go  to  tbe  jury  on.  tbe  queatioa  at'  oen- 
tmbotoxy  negUgenoe  of  tbe  plaintiff,  aa  wdl 
aa  of  the  negUgenoa  of  the.  dsfendaot,  and 
tlierefore  tbere  'was  no  error  in  re^tecting  the 
deCcBdaat's  first  aad  second  prayens,  ,tfae  fiist 
of  wblob  asked  the  coart  to  take-  tbe  case 
tram  tbe  Jm?!,  becauae  tbere  was  no  legally 
sufficient  evidence  of  deteadantfs  nagUgeace; 
and  tbe  seoond  of  wbieh  ashed  tbe  caart  to 
instmot  the  Jnry  tbat  tbe  plaintiff  was  not 
eutlticd  to  recover)  bcoanse  bla  own  negli- 
gence directly  contrlbutsd  to  bis  li\]ary.  in 
other  words:,  having,  by  their  conoassioa  of 
the  plalntiS's  first  prayer,  which  tbea  be- 
came the  law  in  tbe  case,  admitted  tbat  tharr 
w»a  8  state  oC  case  preaentad  pioper  for  the 
consideration  at  tbe  Jury,  It  cannot  ba  al- 
lowed to  IgnoM  tbe  oamieded  prayer,  and 
tLBk  to  have  the  oase  withdrawn,  from  them. 
It  wasso'hsld  In.the  reoeat  oase  of  Rallwaj 
Co.  V.  Klrby;  91  Ifd.  S16,  48  Atl.  9C&  Uc- 
Sbeirf,  C.  J.,  there  said:  "In  conceding  a 
prayer,  thara'ls  involv«d,  ol  neeessity,  a  con- 
ceeslon  tbat>  there  is  sufficient  evldoice  to 
aupport  tbe-  hypotbesia  of  tbe  prayer."  It  is 
clear,  ttieref ore, .  we  think,  that  thmre  was  no 
error  in  rejecting  the  defendanf  a  flret  and 
second  prayers.  But  it  waaalsacantendad 
that  for  the  same  reoaen,  if  for  no  other, 
there  was  no  error  in  rejecting  tbe  defend- 
ants sixth  I  prayer.  By  this  prayer  the  court 
was  asked  to  instmot  the  Jury  that,  it  they 
find  that  the  plalntUT  approached  tbe  track 
In  the'  manner  testified  to,  and  tbat  bis  view 
on.  his  near  approaohito  lt>waa  in  any  man- 
ner obstructed,  then  it  was  tbe  duty  of  the 
piaintifEi  bfifoiw  going  on  tiie  track,  to  stop, 
lookt  and  listen  for  tbe  train,  aad  ttmt,.  If  he 
violated' this- rale  by  faUlng  to- atop,  be  was 
guilty  of  ooatilbutory  negligence,  and  can- 
not recover.  The  plalntttTa  first  ooateation 
is  that  the  language  ot  this  prayer  la  too 
broad;  bnt  we  cannot  agrea  with.  bfan.  We 
tfainki  it  cleanly  annsoaacea  t^>  eatabiiahed 
mlci  wblob  we  said  In  Hogdand'a'  Oasa.  M 
Md:  14»v  7  AtL  106,  C9  Am.  Bap,  169,  'is  oae 
which  tbe  conrta'  ougfat  not  to  relax,  as  Its 
enforccBieat  Is.  naoesaaiy  aa  weU  for  tbe 
safety  ot  those' who  travel  In  railroad  trains 
aaifbr  tiiose.wto.tniTal  aaitbe  oommoa  higb- 
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ways."  In  tlie  cafl»  Just  cited  tlie  rate  Is 
tbuB  expressed:  "If  the  trsck  in  botb  direc- 
tions Is  not  foUy  In  view  In  the  Immediate 
approecfa  to  the-  point  of  intersection  at  tlie 
roada,  due  care  would  reqnfare  that  the  psvty 
wishing  to  cross  the  railroad  track  should 
stop,  look,  and  listen  before  attempting  to 
cross."  Good's  Case,  76  Md.  587,  24  AtL  14; 
Price's  Case.  87  Std.  188,  39  AtL  610;  Wat 
son's  Case,  91  Md.  344,  46  Atl.  996.  The 
prarer  we  are  considering  declares  that,  if 
the  view  was  in  any  manner  obstructed,  It 
was  the  duty  of  the  plaintiS  to  stop,  etc. 
This  Is  equtraleiit  to  saying  that.  If  the 
track  was  not  "fully  in  view,"— that  is  to 
say,  if  there-  la  an  obstriictlon  of  the  rlew^ 
by  a  hlH,  a  bank,  trees,  or  in  any  manner, — 
due  care  requires  the  trareter  on  the  comr 
mon  highway  to  atop  and  Usten  befeae  at- 
tempting to  cross.  It  was  also  suggested,  by 
the  plalDtlfT  that,  if  this  prayer  was  carract 
in  other  respects,  it  was  error  to  have  grant 
ed  it  without  adding  the  qualification  that; 
If  the  enginemnn  saw,  or  by  the  exercise  of 
due  care  and  dHlgotce  could  have  seen,  the 
dangerous  poeltloa  of  the  plaintlft  In  ttane  to 
avoid  the  Injury,  the  plalntitF  was  not  to  be 
prevented  by  his  own  negligence  from  recov- 
ering. But  there  la  no  erldtnce  in  the  case 
that  would  Justify  such  a  modiflcatloo.  The 
evidence— and  the- only  evldeac&— as  to  when 
tlie  circumstances  nnder  which  the  plaintifr' 
^^as  seen  by  the  trainmen  is  given  by  the  en- 
gineer and  brakeman.  The  former  testified 
that  when  the  engine  was  about  600  feet 
from  the  crossing  he  saw  the  plalnttfl  on  the- 
lane,  about  50  feet  from  the  track,  drivhig 
very  slowly  towards  the  railroad.  He  was 
perfectly  safe  where  he  was,  and  the  wit- 
ness naturally  and  properly  thought  he  would 
stop  (Harty  v.  Railroad  Co.,  42  N.  Y.  468; 
Railroad  Co.  r.  Bavlngton,  71  Md.  690^  18 
AtL  968;  Railroad  Co.  v.  Neubeur,  62  Md. 
391);  but.  In  the  language  of  the  witness, 
"he  Jumped  right  on  the  railroad."  It  was 
thea  tor  the  first  time  that  the  plalntitt  was 
Id  a  perUons  posttioo,  and  it  was  then  con- 
fessedly too  late  to  rescue  him.  The  brake- 
man  did  not  see  the  plaintiff  tmtll  Just  as  he 
was  strtKk.  Bat,  although  we  are  of  opin- 
ion the  prayer  is  in  itself  unobJectiDnable, 
-we  think  it  was  properly  rejected  for  the 
same  reason  that  the  first  and  second  of  the 
defendamk  were  rejected;  that  is  to  say,  be- 
cause the  concession  of  the  plaintiff's  first 
xarajer  necessarily  conceded  the  hypotlieses 
on  which  that  prayer  was  based',  and  estops 
the  defendant  from  complaining  of  the  re- 
jection of  its  sixth  prayer.  The  theory  of 
the  first  prayer  is  that,  although  the  plaintiff" 
testified  to  the  fact  that  he  did  not  stop  was 
an  admitted  fact  in  the  case,  yet,  under  all 
the  evidence  in  the  case,  it  was  proper  for 
the  Jury  to  Infer  that  the  idalntiff  was  not 
guilty  of  such  contributory  negligence  as 
would  prevent  recovery.  But  the  sixth  pray- 
er, on  the  contrary,  asks  the  Jury  to  be  told, 
if  they  brieve  that  same  fact,— namely^  that 


the  plaintiS  did  not  stop,— then  tiiey  haive  no 
discretion,,  and  their  verdict  must  be'  for  de*- 
feudaat.  It  fUIews  that  the  first  prayer-  of 
the  platntiff,  which  thus  bacame  ttie  lamp  at' 
tlie  caaei  should  not  have  bees,  granted^  and. 
the  ease  given  to  the  Jury,  If  there  is.  an  sd- 
mltted  fact  whldi  demonstrates  the  ctHUrlbu)- 
tory  negligence  of  the  plsintlft.  The  lan- 
guage of  the  sixth  prayer,  leaving  tt  t»  the 
Jury  to  find  whether  the  plalntlff^  stopped, 
sboald  not  be  allowed  to  dumge  the  situa- 
tion, for  it  was  equivalent  to  saying  to  the 
Jaty,  "If  y»u  find  the  piaiatlff  did  nat  stop- 
(and  1Ai»  yon  are  Iwund  to  d»,.  because  it  ia< 
a  conceded  fact  In  the  case),,  then  yos  ntust 
find  foe  the  defendant."  Such  a  prayecls  ia 
cooafHct  with  tbe  plaintiff's  first,  wiiicb,  aa> 
we  have  sees,  leaves  It  to  the'  Jnry  t»  find 
from  all  the-  evidence  In  the  case— the  con- 
ceded fact  included— whether  the  defendant 
was  guilty  of  contrlbvtocy  negUgsnce  or  not 
By  the  first  the  Jury  are  told,  "Sou  may  aoj»- 
Bider  the  whole  casc^  and  decide  the  two 
questlona  at  issue,— negUgence  vet  mm  of  the 
defendant  and  contributory  ncghgence:  vdi 
nan  of  the  i^aioitiff."  By  the  sixth  the^-  are, 
under  the  facts  in  this  case^  practically  told, 
"It  is  an  admitted  fact  in  this  cas»  that  tha- 
plaintiff  did  not  stop,  and  therefore  whether 
the  d^endant  was  guilty  of  negUgence  Is  Imt- 
matoial;  your  verdict  must  be  for  i^e  de- 
fendant, and  you  have  no  discretion,  in  the- 
matter."  In  our  opinion,  a  clear  eonfiict  la 
thus  inresented,  and  hence  the  sixtii  prayer  ot 
the  defendant  was  properly  refused,  bcicaase' 
ia  conflict  with  the  conceded  prayer. 

We  will  proceed  to  consider  the  qoastiona 
IH-esented  by  the  first  three  exceptloas, 
which,  as  we  have  said,  are  whether  tiie 
failure  to  give  the  reqnlred  signal  at  the 
pablie  crossing;,  which  may  be  heard  at  a  pri. 
vate  crossing  nearby,  Is  negUgence  as  to  those 
who  ussy.  and  have  a  right  to  use,  such  pri- 
vate crossing;  and,  secondly,  if  such  taiiure 
to  give  the  signal  at  the  public  croesiag  Is. 
not  evidence  of  ne^gence  of  the  defendamk 
upon  which,  the  plaintiff  in  this  case  can-  re- 
cover, Is  it  not  admissible  upon  the  qoes- 
tlnn  of  the  ptalntUTs  contributory  negligence? 
Briefly,  In  regard  to  these  two  propoaltloaa, 
in  the  order  in  which  they  are  stated.  Up- 
oa  the  first  then  is  considerable  conflict  of 
authority.  The  case  of  Sanborn  v.  Railroad 
Co.,  91  Mich.  538,  52  N.  W.  153,  is  cited  la 
3  EUioit  on  Ballraads  for  the  proposition  that, 
where  a  private  crossing  Is  located  bo  near 
a  public  crossing  that  signals  given  thereat 
can.  l>e  distinctly  heard  at  the  private  crossr 
lag,  the  persona  using  the  private  crossing 
are  entitled  to  tbe  benefit  of  the  signals  re- 
quired at  the  public  crossing,  and,  if  the- 
company  falls  to  give  such  signal,  it  wilC 
be  guilty  of  negligence.  But  the  learned 
author  remarks,  "This,  however,  seeBis  to  us 
questionable."  In  8  Am.  &  Eng.  Eae.  Law, 
(2d  Ed.)  414»  tit.  "Private  Crosalnga,"  a  nmo- 
bcff  of  anthoxtties  aee  collected,  ahowing  con- 
siderable divngence  at  vlewa.ia  regard  ttt 
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the  giving  of  signals  required  by  statute. 
But  the  question  here  presented,  namely, 
whether  the  failure  to  blow  whistle  at  a  pub- 
lic station  about  2,000  feet  from  the  private 
crossing  where  the  accident  happened  Is 
evidence  of  negligence  of  the  defendant  at 
the  latter  as  respects  one  crossing  at  the  pri- 
vate or  farm  crossing,  baa  not  often  arisen. 
It  was  directly  presented  in  CahlU  v.  Rail- 
way Co.,  92  Ky.  347,  18  S.  W.  2,  where  the 
question  was  answered  In  the  afl9rmatlve. 
But  In  Railway  Oo.  v.  Elnlnger,  114  111.  TO, 
20  N.  E.  196,  It  was  held  that  flagmen  are 
for  the  protection  of  those  crossing  at  a  pub- 
lic crossing.  And  so,  also.  It  appears  that 
the  injury  sued  for  In  Ransom  v.  Railway 
Co.,  62  Wis.  178,  22  N.  W.  147,  61  Am.  Rep. 
718,  was  Inflicted  at  a  point  where  a  pub- 
lic highway  crossed  the  railroad.  To  the 
same  efTect  are  Norton  v.  Railroad  Oo.,  113 
Mass.  366,  and  Wakefield  v.  Railroad  Co.,  87 
Vt  330.  In  Harty  v.  Railroad  Co.,  42  N.  T. 
468,  It  appears  that  the  railroad  company 
was  required  by  statute  to  ring  bells,  etc., 
at  public  crossings,  and  It. was  held  that 
no  duty  was  Imposed  as  to  persons  not  at 
public  crossing,  though  lawfully  on  the  track 
at  another  point  In  Yandewater  v.  Rail- 
road Co.,  135  N.  Y.  688,  32  N.  K  636,  18  L.  R. 
A.  771,  this  question  was  presented,  but  not 
decided.  Peckham,  J.,  said:  "It  may  be 
that  evidence  of  the  omission  to  give  any  sig- 
nals for  the  highway  would  not  be  admissi- 
ble as  bearing  upon  the  question  of  defend- 
ant's negligence  In  running  its  trains  at  the 
farm  crossing  2,000  feet  away."  It  seems 
to  us,  however,  that  upon  principle  one  who, 
like  the  plaintiff,  was  at  a  private  crossing 
nearly  half  a  mile  distant  from  the  place 
where  the  signal  was  required  to  be  given 
for  the  public  crossing,  should  not  be  al- 
lowed to  complain,  under  the  circumstances 
of  this  case,  of  a  failure  to  give  the  signal 
for  the  latter.  Undoubtedly,  the  regulation 
was  made  for  those  at  the  public  crossing, 
and  to  extend  it  to  private  crossings  wo^id 
practically  nullify  the  long  line  of  decisions 
in  this  state  to  the  effect  that  no  signals  are 
required  at  the  latter;  for.  If  the  contention 
of  the  plaintiff  be  sustained,  if  the  defendant 
falls  to  give  the  signal  at  the  public  crossing, 
a  double  duty  Is  violated,  namely,  a  duty  to 
those  about  to  cross  at  a  public  crossing,  and 
a  duty  to  those  in  the  same  situation  at  a 
private  crossing,  whereas  we  have  always 
held  hitherto  that  a  railroad  company  owes 
no  such  duty  to  the  latter.  The  result  would 
be  that  the  defendant  would  be  held  to  the 
same  degree  of  care,  and  the  same  liability 
would  be  imposed,  when  there  Is  a  duty  to 
give  the  signal,  as  in  cases  where  no  such 
duty  exists.  A  view  leading  to  such  a  con- 
clusion cannot  be  adopted. 

Finally,  was  the  evidence  showing  the 
failure  to  give  the  signal  admissible  as  re- 
flecting upon  the  question  of  plaintiff's  con- 
tributory negligence  ?  Without  discussing  the 
general  question  as  to  whether  under  any 


circumstances  the  testimony  which  was  hcn'e 
admitted  is  properly  admissible  as  reflecting 
upon  the  contributory  negligence,  we  have 
no  hesitation  In  saying  that  under  the  proof 
In  this  case  it  should  not  have  been  admitted 
for  that  or  any  other  purpose.  It  Is  shown 
that  the  whistling  post— the  point  at  which 
the  signal  was  required  to  be  given— is  dis- 
tant nearly  2,000  feet  from  the  point  of  the 
accident.  For  a  distance  of  4S  or  50  feet 
before  reaching  the  railroad,  the  track  was 
hidden  from  view  of  the  traveler.  The  plain- 
tiff was  perfectly  familiar  with  the  cross- 
ing, and  knew  or  should  have  known  the 
regular  hours  for  the  running  of  the  trains. 
We  think,  therefore^  the  evidence  presents 
such  a  clear  case  of  contrlbutwy  negligence 
that  the  mere  fact  of  the  failure  of  the  de- 
fendant to  give  the  signal  nearly  half  a  mile 
away  should  not  be  admitted.  Whatever  the 
rule  may  be  elsewhere  as  to  the  degree  of 
care  required  by  travelers,  we  are  of  opinion 
that  the  circumstances  of  this  case  demand  a 
strict  application  of  the  rule  which  requires 
the  traveler  to  stop  and  listen  before  at- 
tempting to  cross  the  tracks  of  a  railroad. 
If  we  say  that  It  may  be  conceded,  as  it 
must  be,  that,  while  railroad  companies  are 
bound  to  give  signals  at  public  crossings,  no 
such  duty  is  imposed  upon  them  at  private 
crossings,  and  at  the  same  time  declare  that 
if  they  fail  to  give  the  signal  at  the  former, 
and  an  accident  happens  at  the  latto-,  evi- 
dence of  such  failure  Is  admissible  for  the 
purpose  of  excusing  or  extenuating  the  ad- 
mitted gross  contributory  negligence  of  the 
plaintiff,  we  thereby  practically  nullify  the 
latter  part  of  the  rule  relating  to  private 
crossings,  and  impose  upon  the  railroads  the 
same  degree  of  care,  and  require  the  same 
signal  to  be  given  whether  the  crossing  be 
public  or  private,  whenever  the  latter  Is  in 
such  close  proximity  to  the  former  that  the 
signal  given  for  the  former  may  be  heard  at 
the  latter.  In  a  word,  we  must  either  re- 
verse our  former  decisions  declaring  that  sig- 
nals need  not  be  given  at  private  crossings, 
and  require  all  crossings  to  be  put  on  the 
same  footing,  or  we  must  adhere  to  the  es- 
tablished rule  that  signals  are  required  only 
at  public  crossings.  But,  if  we  assume  that 
the  plaintiff  had  been  injured  at  a  pub- 
lic crossing,  there  can  be  no  doubt  that  the 
failure  to  give  the  signal  would  not  have 
been  admissible  to  excuse  him,  that  la,  to 
show  he  was  not  guilty  of  contributory  neg- 
ligence. We  have  said,  and  we  repeat  that 
the  evidence  of  the  plaintiff  himself  shows 
that  this  Is  a  clear  case  of  contributory  negli- 
gence, and  hence  the  failure  of  the  defendant 
to  ring  the  bell  at  the  public  crossing  is  no 
excuse  for  the  plalntlirs  conceded  contribu- 
tory negligence  In  failing  to  stop  before  driv- 
ing upon  the  track.  "In  such  the  careless- 
ness in  not  whistling  should  not  be  con- 
nected with  the  Injury"  to  the  plaintiff.  Ba- 
con's Case,  58  Md.  482.  If,  therefore,  the 
failure  to  blow  the  whistle  la  no  excuse  for 
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the  rash  and  foolish  conduct  of  the  plaintiff, 
and  has  no  connection  with  it,  we  do  not 
understand  upon  what  theory  such  failure  to 
blow  the  whistle  should  be  admitted  as  re- 
flecting upon  the  question  of  plaintiff's  con- 
tributory negligence.  In  the  case  of  Kali- 
way  Co.  ▼.  Stommel,  126  Ind.  41,  25  N.  B. 
8G3,  this  question  was  directly  presented. 
By  the  ninth  Instruction  the  defendant  re- 
quested the  court  to  Inform  the  Jury  that 
the  failure  of  the  employes  of  the  railroad 
company  to  sound  the  whistle  and  ring  the 
bell  did  not  enter  Into  the  question  of  con- 
tributory-negligence. The  trial  court  refused 
this  Instruction,  and  on  appeal  It  was  held. 
Chief  Justice  Berkshire  delivering  the  opin- 
ion of  the  court,  that  the  Instruction  request- 
ed should  hare  been  granted.  "The  ques- 
tion of  contributory  negligence,"  he  contin- 
ues, "did  not  depend  upon  what  the  appel- 
lant's [the  railroad  co.'6]  employes  did  or  did 
not  do,  but  upon  what  the  plalntlfTs  serr- 
ants  did  In  the  light  of  the  res  gestse."  "We 
are  at  a  loss,"  he  says,  "to  understand  what 
difference  It  could  make  as  to  the  caution  to 
be  used  by  the  plaintiff  whether  there  was 
or  was  not  a  statute  requiring  the  giving  of 
signals.  It  was  his  duty  to  stop,  and  look 
for  an  approaching  train.  If  there  was  any 
point  within  a  reasonable  distance  from  a 
crossing  from  which  he  could  observe  a 
train  approaching;  and.  If  no  train  was  to 
be  seen,  it  was  his  duty,  when  nearing  the 
crossing,  to  stop  and  listen  tor  the  sound 
which  ordinarily  follows  a  moving  train." 
The  question  as  to  the  effect  of  falling  to 
give  the  customary  signal  by  ringing  the 
bell  at  Holden's  crossing  Is  not  before  us, 
for  evidence  was  admitted  without  objection 
upon  this  point  For  the  error  Indicated  In 
admitting  the  testimony  objected  to,  th6 
Judgment  will  be  reversed.  Judgment  re- 
versed, with  costs  to  appellant,  and  new 
trial  awarded. 


TOWNSEND  et  al.  v.  EPSTEIN. 

(C!onrt  of  Appeals  of  Maryland.     Jnne  18, 
1901.) 

NUISANCE— STREETS  —  LIGHT  AND  AIR  —  ELE- 
VATED PASSAGEWAY— POWERS  OF  COUNCIL 
—INJUNCTION— USB  OF  STREET  FOR  PRIVATE 
PURPOSE— ESTOPPEL. 

1.  A  Structure  connecting  two  buildiags  on 
opposite  sides  of  a  street,  built  so  far  above 
the  street  ns  not  to  interfere  with  traffic  there- 
on, is  a  nuisance  as  to  adjacent  property  own- 
ers, whose  light  it  obstructs. 

2.  Where  plaintiffs  owned  a  building  abutting 
on  a  street,  so  that  a  structure  erected  by  de- 
fendant to  connect  his  buildings  on  opposite 
sides  of  the  street,  though  not  interfering  with 
travel,  so  obstructed  the  light  from  the  street 
as  to  malte  it  necessary  for  plaintiffs  to  use  ar- 
tificial light  in  conducting'  their  business,  they 
sustained  an  injury  different  fronT  that  suffered 
by  the  public,  so  that  tbey  were  entitled  to 
maintain  injunction  to  compel  defendant  to  re- 
move the  passageway. 

3.  The  mayor  and  city  council  of  a  dty  hold 
the  streets  in  trust  for  the  benefit  of  the  public, 


and  have  no  right  to  authorise  their  ose  for 

a  private  purpose. 

4.  Where  defendant  owned  stores  on  opposite 
•ides  of  a  street,  and  constructed  a  passage- 
way over  the  street  for  the  convenience  of  his 
help  and  customers  in  passing  from  one  store 
to  the  other,  such  use  of  the  street  was  for  a 
private,  and  not  a  public,  purpose,  and  an  or- 
dinance authorizing  the  construction  of  such 
passageway  was  invalid. 

6.  Where  defendant  had  constructed  a  pas- 
sageway over  a  street  so  as  to  shut  out  the 
light  from  plaintiffs'  premises,  the  nuisance  was 
a  continuing  one,  so  that  plaintiffs'  remedy  at 
law  could  only  have  been  by  a  succession  of 
suits  for  damages  not  affording  adequate  re- 
dress, and  tbey  were  entitled  to  relief  by  in- 
junction. 

6.  Where  defendant  constructed  a  passage- 
way over  a  street  so  as  to  shut  out  the  light 
from  plaintiffs'  premises,  and  thereby  become 
a  nuisance,  plaintiffs'  failure  to  object  to  the 
passage  of  an  ordinance  authorizing  the  con- 
struction of  such  passageway  did  not  estop 
them  from  afterwards  maintaining  injunction 
to  compel  its  removal. 

7.  Where  defendant  erected  a  passageway 
across  a  street  so  as  to  obstruct  the  light  from 
plaintiffs'  premises,  the  fact  that  plaintiffs  did 
not  object  until  the  'structure  was  completed 
did  not  estop  them  from  maiataining  injunc- 
tion to  compel  Its  removal. 

Appeal  from  circuit  court  of  Baltimore 
city;  Henry  Stockbridge,  Judge. 

Suit  by  Townsend,  Urace  &  Co.  against 
Jacob  Epstein.  From  a  decree  in  favor  of 
defendant,  plaintiffs  appeal.    Revwsed. 

Argued  before  McSHERRY,  0.  J.,  and 
BRISCOE,  BOYD,  PAGE,  SCHMUCKBR, 
and  JONES,  JJ. 

Luther  M.  Reynolds,  George  R.  Willis,  and 
Joseph  C.  France,  for  appellants.  Wm. 
Plnkney  Whyte,  Isaac  Lobe  Straus,  and 
Louis  B.  Rosenbaum,  for  appellee. 

JONES,  J.  This  case  presents  questions 
of  more  than  usual  interest  and  importance, 
but  we  think  principles  enunciated  in  com- 
paratively recent  decisions  of  this  court  must 
so  far  ccmtrol  its  decision  as  to  render  the  so- 
lution of  these  questions  free  from  difficulty. 
The  facts  giving  rise  to  this  litigation  are  as 
follows:  The  appellants  (who  were  plain- 
tiffs below)  are  the  owners  in  fee  of  a  lot  of 
ground  fronting  about  49  feet  on  the  south 
side  of  Fayette  street,  in  the  city  of  Balti- 
more, and  running  southerly,  with  uneven 
width,  back  to  and  abutting  about  68  feet  on 
a  small  street  known  as  "Garrett  Street," 
which  runs  east  and  west  parallel  with  Fay- 
ette street  to  the  north  of  it,  and  with  Balti- 
more street  to  the  south  of  it  This  lot  is 
occupied  by  a  large  building  extending  from 
street  to  street,  which  is  used  by  the  appel- 
lants as  a  factory  for  the  manufacture  of 
straw  goods.  In  this  building,  looking  out 
upon  Garrett  street,  are  a  number  of  win- 
dows for  the  admission  of  light  to  the  differ- 
ent floors  thereof.  The  appellee  is  the  lessee 
and  occupant  of  three  parcels  of  ground  with 
the  buildings  thereon  fronting  on  the  north 
side  of  Baltimore  street,  and  extending  north- 
erly to  Garrett  street,  and  is  conducting  upon 
these  premises  a  large  merchandising  busi- 
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oess.    For  tbe  purposes  of  tbls  business  he 
has  recently  purchased  a  lot  of  ground  lyiBg 
betveea  «u3  al)iittlng  on  Fayette  and  -Gar- 
rett streets,  fronting  on  the  sonth  side  of  tbe 
Conner,  aud  extending  back  to  the  noith  aide 
«f  ^e  tatter  street,  and  aitnabed  immeiUatety 
oppoBRe  to  <where  lite  premlseB  iyisBg  between 
Baltimore  md  Garrett  streets  alxat  ob.  the 
latter  stneet,  and  to  ttie  west  of  tbe  premises 
4lf  tlM  eappellanls.    -Upon  this  1st  he  propeees 
to  erect  s  als-fit<ory  warehouse,  and  to  estab- 
lish  comniimlcation   between  that  And  /the 
premises  and  buildtngB  oocnpied  by  him  en 
Battlmope  street  by  «  tannel  nnder  and   a 
structure  above  and  across  Oairett  street 
!Die  tunnel  has  been  tt>natruoted.    The  stnac- 
'tare^croM  tSarPdtt  street  bas  also  Obeen  'near- 
ly eanipleted.    This  is  an  inclosed  structure, 
aimirt  33  feet  to  the  west  of  the  premiseB  <«f 
the  SH^ellaBtfi,  and  Is  about  17  (fleet  a-bove  tiie 
surface  of  the  street.    It  is  new  -connected 
•mtOi  Qie  l>u]Ming  of  the  appellee  wJilch  fronts 
.«D  Baltimore  street  and  extenda  <ba<^  to  tbe 
«aath  aide  af  Oarrett  stneet;  is  SO  feet  feu 
^nldth,  numtng  "with  the  latter  street;  and  Is 
built  3%  stories  high  across  It  to  where  this 
istcnetune  is  intended  ito  ite  ceossected  'On  its 
north  side  wtth  tbe  iMurelMase  wMeti  the  tip- 
jpeUee  propoKs  te  there  eraet    Before  pro- 
oeedhsg  to  acnatract  (ibis  tunael  or  to  erect 
this  ^ifeeUiig  crtructuve,  the  appeMee   ap- 
plied Eor  and  procured  from  the  mayor  and 
city   oamcil  «f  Baltimore,   after   ecrmplylng 
with  all  formal  requirements,  tbe  itassage  of 
aa  qnUnacoe  poitKirtias  to  goant  to  htan  the 
(trlrilege  Aad  night,  under  regnlations  tbeeeln 
prescrUiad.  to  constnact  such  tnniiel  unAer 
Oarrett  stnaet,  asd  to  -erect  -am.  4t«'tt>a«fi  aoper- 
«tructure  across  said  street  to  "connect  one 
«ir  more  floocs  of  the  premlBes  of  laoeb  Ep- 
stein   on    West    Baltimore    stneet    •    •    • 
with  the  coirespondlng  floor  or  floors  «f  tlie 
building  or  Improvements  to  be  erected  by 
blm  on  the  aouth  fslde  of  West  Fapette  street 
and  the  north  aide  ot  West  G-arrett  street." 
This  ordlnaace  JKdted  that  this  right  was 
granted  "for  the  oonvcnience  of  tbe  puidh: 
tiarlng  tHislness  with  Jacob  IJpsljeiB."    Tbe 
flppeltaats  .began  this  ^auit  by  flUng  a  biU  In 
equity  charging,  in  substamce,  that  tliis  euAl- 
nance,  in  attempting  to  graoBrt  to  tibe  appel- 
lee the  sight  to  .build  a  tunmel  under  :aj»l  « 
stmctore  «r«r  Garrett  atreet,  as  therein  pro- 
vided, la  invalid  Eknd  void,  and  that  the  st- 
tenqtt  made  by  the  .ajppeUee  to  cKerdae  swdi 
right  is  an  inraeion  «f  their  riglitB  as  vbut- 
ting  lot  owners  on  said  atreet    They  pray 
that  the  iBaiA  ordinance  stiall  he  deoliired  in- 
valid .and  ineperatlTe,  and  that  the  appellee 
l>e  perpetually  eiOoined  fioom  digging  tlxe  tun- 
nel and  £rem  -erectiqg  the  auperstrnctuoe  ae 
(troposed,  and  that  he  be  required  to  reatare 
tbe  earth  jpemoved  faom  the  tnnael,  and  to 
tal^e  down   and   Demote  such  part  of  aaid 
ai^erstmcture  <a8  had  already  been  erected. 
The  trial  court  refased  the  relief  prayed  for 
ttf  tbe  appellants,  and  deeceed  that  ibeb  iJill 
be  dlsmlBBed. 


Oaivett  street  is  a  pubUc  street  of  tlw  «lt7 
of  Baltimore,  md   as  such  subject  to  the 
same  control  of  tike  municipaUty  »b  it  has 
over  all  of  Its  atreets  and  tUchways.    The 
rl^ts  of  the  parties  to  this  eontroFeray  are. 
therefore,  to  be  determined  from  their  re- 
iBttan  to  this  street  as   a  public  street  or 
highway  of  tixe  city.    Thia  beiitg  now  fully 
ooQceded,  and.  If  Mt  eoaoeded,  being  Ineon- 
trovertJAIy  'shown,   we   need  not   undertake 
to  trace  the  history  of  this  street   «rith  a 
view  te  defining  its  status  as  taiTOlTed  in  the 
i>r«seBt  icontentioB.    The  appeUaats,  in  their 
hill,  based  their  claim  to  relief  upon  a  dif- 
ferent tiieory  aa  to  this  status,  whicli.  in  tiie 
tarief  of  their  oooasel,  la  pamctlcally  abandon- 
ed, and,  in  view  of  tbe  proofs  In  the  case. 
lUiej^erly  no,  as  their  rights  depend  upon  the 
I  ecskdltlMis   actually   existing.    Besides   this, 
the  .ap{>ellant8  and  appeUee,  as  lot  liolders 
I  abutting  on  thia  street,  claim  under  the  aajse 
I  source  of  title,  and  to  this  same  sosirce  is 
!  Awe  the  dedication  ef  the  «trect  in  Qnestioa, 
'  among  «ttieEs,  as  a  highway,  to  "be  so  deem- 
ed and  taJoen  to  all  intents  sod   purposes 
!  whatever."    It  would  seem,  therefore,  that 
'  the  appelianta,  as  against  ttte  apf>eliee,  can 
claim  no  greater  rights  in  or  «nrer  this  street 
than  such  as  belong  to  both  partlea  as  abnt- 
ti'ag  -owners  qpon  ti^s  highway.    The  ipie*- 
tion,  therefore,  is,  do  these  rights  entitle  the 
appeUaots  to  the  reUef  prayed  for  in  their 
Ull  acflJnst  the  -acts  of  the  appellee  in  re- 
«pect  to  the  stneet  In  tuestton   wiUdh  are 
therein  complained  of  7    In  deteimlning  this 
we  are  to  inqoice,  what  are  tiie  rights  of  the 
apptilants?    Have  they  been  iqiJured  la  re- 
speot  to  those  lights  In  such  manner  as  to 
entitle  them  to  a  remedy  against  idie  appel- 
lee?   If  '80,  are  they  entitled  is  tbe  paiticn- 
Jar  remedy  w4iich  tliey  have  scught  te  this 
proceeding?    That  owners  of  lote  or  gcwuid 
alMtting  ivpen  tbe  puUic  streets  luive  rights 
in  the  easement  which  are  valnaJ^le,  and  are 
in  addition  to  those  whltdi  they  have  In  com- 
mon with  the  general  public,  Is  recognized 
in  our  statute  law,  which  confers  upon  the 
city  of  Baltimore  the  -power  tor  laying  out 
and  dosing  up  streets  -by  piwnlding  fiv  'com- 
pensation to  such  owners  upon  the  closing 
of  an  adjacent  street  (Act  1808,  c.  123,  i  6, 
Sttbtit.    "Streets,    Bridges    and   Highways"), 
the  same  provisloh  being  formerty  contained 
in  Oode,  art.  4,  §  806,  Ptib.  Loc.  Xaws.    Such 
right  of  the  abutttng  owner  thus  recognized 
was  enforced  by  this  oeurt  in  the  case  of 
Van  Wiitsen  v.  Outman,  78  Md.  «03,  28  AtL 
608,   24  L.   R.   A.   403,    where  tt   was    saM: 
"'It  is  recognized  by  the  statute  that  abut- 
ting owners  have  interests  in  the  street  or 
atlley  which  are  valuable,   and  that   these 
'cannot  foe  taken  for  the  public  use  without 
compeuBatlon.    It   is   believed    that   no  aae 
-will    oontenS    that  tdiey   can   be    taken   for 
•private  use  on  any  terms  whatsocyer.     Cer- 
tainly such  a  doctrine  has  never  at  aqy  time 
Aumd  »ny  toleration  ba  tbis  state."    Jin  the 

Jnst    TflfBEIBfi    tD^  |t^^^^1|^^^  soogbt 
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«S«bKt  the  tfbMrwitiDB  of  the  pis^Mlc 'alley 
tbere  to  qiiestioii, 'so  «8  to -cot  off  tfaecom- 
Idataiteg  lot  IxVldera  from  IngieM  aad' egress 
tram  flBd  to  aBotli«f  puttlic  street,  and  to  de- 
artroy  the  tlgbt  of  paesac*  out  and  over  said 
alteyto  this  street.    Tbe  obatructioB  of  the 
Alley  was '  attempted  by  preceeWsgs  mder 
tbe  antfaorfty  of  an  ordlnanee  of  the  mayor 
ami  city  cousell  of  Balttaore  proTldlng  for 
ttae  eksebtg  of  (be  alley.    Thte  covrt  held 
tkat  the  uaefer  whieh  tbe  alley 'waa  author- 
ized to  be- dosed  was  not  a  public,  ()at  a  pri- 
vate, «Me,  aad'trhat,  therefore, -the  ordtnaaee 
aathorlzlng  the  Ciosisg  Of  it  vas  veld  vpon 
tlie  ground,  as -appears  from  -the  quotation 
Just  oaade,  tbat'the  abuttlog  lot  holders -who 
-were  there  seeldng  relief  had  TalaaMe- rights 
intheeasementef 'the  alley,  and  eoald  Bot 
be  deprlTed, '  against  -their  coBeeat,  of  these 
rigbts  for  any  bat  a  paUic  punKiae,  and  thea 
only  wtth  compeaaatlmi.    'Now,  this  valuable 
property  right  In't^e  public  street  -which  this 
court  npbtid  in  the  case  juiBt  ref  enreA  to  -tarn- 
braeea  something  more  than  the  mere  right 
«f  passage  over  the  surface  of  the  street, 
\7hlch  "wae  the  rtght  More  direetly  involved 
m  ttiat  case.    Xhe  abutting  lot  imlder  has 
-the  right  to  the- eajoyment  of  the  light  aad 
«tr  which  ttie  btghway  tfKords.    to  deprive 
hUn  of  this  right  >would  be  "to  Impair,  or,  '>t 
■mii^t  'be, 'to  destroy,  tbe  eoffifart,>eD}eyiBeat, 
'Or  oee  to  be-dwH'ved  from  tbe  easement  to 
jwhlch  heia  entitled;  and  we  flad  this  reeeg- 
■nixefl   by  iveiy  ihlgh  authority,    (n  2  Dill. 
Mub.  Corp.  (4th  Bd.)  ■«  712,  It  to  said :    «Tta6ie 
i»a  large  aiass  «f.  cases 'In  which' no  recovety 
■can  he  had  for  mere  eoasaqoentlal  lB]nr>aB 
-te  adjacent  property  'from  -the  conatriKtlen 
■nt  prabllc  Improremcnts  la  tiie  streets,  towns, 
and'Otttes;  -the  lotewaer  hotdiBg>su)»]eet 'to 
the  right  ef  tbe'pablic  to  use  the  streets  livr 
SEsy  ipurpose  eoaalstent  vith  the  legitimate 
:usBS  lor  which  -  they  iweve  dedicated  or  ae- 
-qulred.    Sst  lot  awneis  h»v«  a  peculiar  In- 
tsreet -in' ithe-aQJacent  street,  tIis.  casemenas 
of.aecees,  ll^t,  aaul  air,  whheh  aae  profverty 
■rigMs,  .and  -as  awsh  ere  as  iBTiolable  as  the 
pcoqpcrty  la  the  lots  themsebres;    and  they 
-may  veooacr  'ftmn  -the 'Company  maldBgiSiKh 
ImproivemeiTts  'Such  damages   as  they   may 
'saatain  .by  Injarlas  ^to  or  lavasUms  «f  such 
eosemeetB."    A^Bia,  in  the  case  of  Field  t. 
Bailing  (Ol.)  trr  iS.  E.  690,  34  L.  B.  A.  406- 
409,  the  eoart  said:     '^It  wUl  net  be  necee- 
sai7  to   cMe  authorltiee  in  support  of  the 
praposlthm  that  >a  iprivate  jodividual  .cannot 
«ppR)prIate  to  MsicrwuexcUisiive  use  a  por- 
'tloa  of  the  surface  tt  a  -^reet  dedicated  to 
the  pnbMc  nse.  "•   ••   ••    Tbe  deitoation  lof 
the strlpiOf.iaiDd Vera  poblicsteeet  embraced 
mot  «i^  the  SBirface  of  the  ground,  but  the 
light  and  air  aboive,  ,aad  an  ladlvUnal  has 
JH>  mere -right:  to  ebatruct  the  light  and  air 
above  the  street  i  than  he  has  to  abstract  the 
aarfaioe  oT  the  Mil."     Xhe   case   juat  -cited 
;18  ptanillcrly  apt  Imk,  hecanae  it  deals  with 
flaots  and  eoiiditioss  -eesy  •slmUar  to  'those 
XMBsentad  by  the  eaee  at  bar.    Wa 


refer  <to  the  case  of  Bamett  ▼.  Johnson,  IS 
N.  J.  Eq.  481,  487,  488,  in  which  the  court 
disensaes  'the  question  whether  the  Morris 
eanal  was  a  .public  highway,  -which  being 
determlBcd  aArmatlvely,  tl>e  comt,  in  the 
course  of  discussing  the  further  question  as 
te  the  rights 'Of  an  abutting  property  owner 
In  respect  to 'light  and  air  from  this  hlgh- 
way,-aay8:  "There'aie  '•  ••  ••  two  class- 
es Of  rights  originating  in  necessity  and  in 
the  exigencies  of  human  affairs,  springing 
up  coeval  with  evtry  imbUc  highway,  and 
which  are  'reeogalzed  and  'enforced  by  the 
common  law  of  all  civilized  nations.  The 
Srst  relates  to  the'pabllc  passage;  the  sec- 
oBd,  -subordinate  to  the  first,  but  equally  per- 
fect, and'SGaraely  less  important,  relates  to 
the  adjoining -owners.  Among  the  latter  is 
that  Of  weelvlBg  from  the  public  highway 
light  and  ^tri"  And  again,  in  ttie  coarse  of 
the  opinion,  occurs  this  emphatic  language: 
-''Where  a  strip  of  land  is  declared  a  public 
highway,  the  adJolBlng  owner  has  a  right 
to  light  and  «lr  from  it.  The  column  of 
Ught  and  air  -above  the  roadbed,  whether 
of  land  or  .water.  Is  as  much  a  part  of  the 
highway  as  the  -roadbed  itself."  It  Is  thus 
-Been  that  'tlie  >rigiht  of  the  abutting  owner 
to  hght  and  air  from  a  public  highway  as 
pert  and  panoEd'Of  the  easement  is  distinctly 
TBCognlBtd  in.  the  authoelties  when  such  right 
lUH  been  4toaw«jinique8tleo,  and  it  rests  up- 
'on  sonnd  ^and  obvious  reason.  Recognition 
.of 'this  right  Is  aeit-atall  at  variance  with  the 
daclaioiis  of  tUs  and  other  courts  of  this 
oouatry  In  iregand  to  tbe  doctrine  of  ancient 
Itgbts,  which 'liald  that  suefa  doctrine  is  un- 
■nted'tO'COBdittooa  here.  The  case  of  Cher- 
ry V.  :8teln,  11  hid.  1,  aited  and  relWd  upon 
by  the  counsei)fortfae  appeHee,  Is  an  lUustra- 
ition  of  these  caaee.  The  doctrine  of  ancient 
JUgbts,  that  'they  vepadiate,  involves  an 
lahtridsBseatiof 'the  aae  whloh  am  owner  can 
jBiabe  of  his  own  property.  It  puts  upon 
the 'property  eif  oae' a  servitude  In  favor  of 
j  anather.  ThAs  is  aotthe  aature  of  the  right 
I  to  Ughit  anidair  from  a  highway,  which  be- 
longs to  an  ahuttlog  owner  as  part  of  tbe 
•aaeoMDt.  Stalls 'riglit  to  light  and  air  is  the 
diatisct -right  of  every '  abutting  owner;  and 
ia  lelaiiBtlDg  pcwtection  for  it  such  owner  is 
not  laapoctng -a I  servitude  upon  his  neighbor's 
pcofiepty  for  his  benefit,  but  is  only  assert- 
ling  hiB<  equal  right  with  his  neighbor  to  the 
iCOjoymcDt'Of  an  easement  common  to  them 
both.  Neriis  tbere  aaythlng,  as  counsel  for 
.appellee  hisiat.  In  the  ease  of  Qarrett  v. 
Janes,  66  Md.  260,  8  Atl.  697,  In  denial  of 
.-Qie  rigiat  we  are  here  considering.  The 
etruoture  oemplalned  of  in  that  case  as  inter- 
ferhig'wlth  the  liglrt  and  air  from  the  street 
was  -erected  under  the  authority  of  an  act 
of  asBemfaly '-WKl  an  ocdinaace  in  pursuance 
thereof,  which  ^steaded  and  secured  to  all 
-peusDos  AUbe  who  sesidad  within  the  limits 
deslgoxted  in  'the  ordjaance  the  right  to 
icrect,  -under  tegnlatlons  prescribed,  "steps, 
ipoEtleDa,  ar  pflBchea,  or  oithsr  acohiteetural 


Digitized  by 


Google 


40  ATLANTIC  BBPOBTEB. 


OM. 


omamenta  to  IiotiEes  fronting  on  Mount  Ver- 
non Place."  This  was  a  privilege  In  the  In- 
terest of  the  general  public,  and  tending  to 
the  general  comfort  and  enjoyment  of  the 
homes  In  the  district  to  which  the  ordinance 
applied.  The  court  found  that  the  structure 
complained  of  was  one  of  a  kind  which  the 
ordinance  authorized,  and  was,  therefore,  a 
lawful  structure,  and  refused  to  have  it 
abated  as  a  nuisance,  which  it  was  claimed 
to  be. 

We  have  seen,  now,  the  nature  and  extent 
of  the  rights  of  the  appellants  In  and  to  the 
street  of  the  obstruction  of  which  they  com- 
plain. If  the  public  easement  has  been  Im- 
properly and  unlawfully  obstructed  by  the 
appellee,  then  he  has  been  guilty  of  creating 
a  nuisance;  and,  if  the  appellants  have  suf- 
fered therefrom  an  Injury  different  in  kind 
from  and  beyond  that  suffered  by  the  com- 
munity generally,  or  special  and  particular 
damage  resulting  to  them  by  reason  of  the 
nuisance,  then  they  have  a  right  to  their 
private  remedy  for  such  injury.  Garltee  v. 
Mayor,  etc.,  53  Md.  422;  Field  v.  Barling, 
supra.  To  discover  what  Injury,  If  any,  the 
appellants  have  suffered  from  the  acts  of  the 
appellee,  and  the  character  of  the  Injury,  re- 
sort must  be  had  to  the  proof.  This  does  not 
show  that  the  appellants  have  suffered  or 
are  suffering  any  Injury  from  the  tunnel  con- 
structed under  the  bed  of  the  street  In  ques- 
tion as  has  been  described.  In  reference  to 
the  superstructure,  the  proof  shows  that  It 
tends  to  and  does  diminish  and  obstruct  the 
light  from  the  street  to  the  premises  of  the 
appellants.  There  was  evidence  upon  the 
part  of  the  appellee  tending  to  contradict 
this,  but  the  decided  pr^;K>nd»ance  of  testi- 
mony is  with  the  appellants  upon  this  point. 
The  nonexpert  witnesses  testifying  on  their 
behalf  testified  from  actual  observation  of 
the  conditions  in  respect  to  light,  made  upon 
the  premises  of  the  appellants,  where  these 
premises  were  affected  in  this  particular  by 
the  superstructure;  while  those  testifying  on 
behalf  of  the  appellee  made  their  observa- 
tions from  other  points,  and  their  evidence 
was  more,  therefore,  the  expression  of  opin- 
ions formed  upon  Inferences  drawn  than  a 
statement  of  actual  facts.  Expert  testimony 
was  offered  on  the  part  of  the  appellee  with 
a  view  and  tending  to  show  that  the  super- 
structure in  question  could  not  hinder,  but 
rather  tended  to  Improve,  the  light  to  the 
premises  of  the  appellants.  This  was  op- 
posed by  expert  testimony  upon  behalf  of 
tiie  appellants,  which  was  much  more  satis- 
factory, and  much  more  consistent  witb 
common  sense  and  common  observation,  to 
the  effect  that  such  a  superstructure  as  the 
one  In  question,  and  so  located  with  respect 
to  appellants'  premises,  necessarily  tended 
to  obstruct  the  access  of  light  to,  and  to  di- 
minish it  in,  said  premises.  It  appears,  there- 
fore, that  the  appellants  have  suffered  injury 
from  the  erection  of  the  superstructure  com- 
plained of.    It  further  appears  that  this  in- 


jury is  one  dlfferoit  In  kind  and  degree  from, 
and  In  addition  to,  such  injury  aa  the  gen- 
eral public  suffer  by  reason  of  the  obstruc- 
tion. This  results  from  the  situation  of  the 
premises  of  the  appellants  with  respect  to 
the  obstruction,  and  the  nature  of  the  use 
of  these  premises,  and  the  construction  of 
the  part  thereof  abutting  on  Garrett  street. 
The  proof  shows  that  in  the  part  thus  abut- 
ting there  are  many  windows,  as  to  some  of 
which.  In  the  lower  floors  of  the  building; 
there  Is  an  entire  dependence  for  light  upon 
Garrett  street  The  premises  are  used  for 
manufacturing  purposes,  for  which  a  proper 
supply  of  light  is  more  of  a  necessity  than  a 
mere  matter  of  comfort  or  convenience.  It 
1b  further  shown  that,  owing  to  the  diminu- 
tion of  light  resulting  from  the  obstruction 
lu  question,  the  appellants  have  been  com- 
pelled to  resort  to  an  increased  supply  of  ar- 
tificial light  for  the  purposes  of  their  busi- 
ness. These  considerations  would  seem  to 
make  a  distinct  difference  between  the  In- 
jury to  the  appellants  caused  by  the  obstruc- 
tion of  which  they  complain  as  a  nuisance 
and  that  suffered  by  the  general  public. 

It  Is  contended  on  behalf  of  the  appellee, 
however,  that,  though  there  may  result  In- 
.Jiiry  aud  Inconvenience  to  the  appellants 
from  the  erection  and  maintenance  of  the 
structure  in  question,  the  appellants  have  no 
cause  of  action,  and  are  without  remedy,  be- 
cause the  structure  is  a  lawful  one,  in  that 
it  was  authorized  by  the  ordinance  of  the 
mayor  and  city  council,  which  has  already 
been  referred  to.  The  corporation,  the  may- 
or and  city  council  of  Baltimore,  Is  invested 
with  the  title  to  and  control  over  the  public 
streets.  This  control,  however.  Is  not  an 
arbitrary  control  The  streets  and  highways 
are  held  in  trust  for  the  benefit,  use,  and  con- 
venience of  the  general  public.  There  are 
many  ways  In  which  the  power  to  control 
and  regnlate  the  use  of  the  streets  can  be 
and  must  be  exerted  by  the  municipality 
to  meet  the  necessities  and  the  convenience 
of  an  urban  population,  but  the  exo-tion  of 
this  power  must  have  for  Its  object  a  public 
purpose.  It  is  not  in  accord  with  the  trust 
upon  which  the  municipality  holds  the 
streets,  nor  with  the  nature  of  the  control 
which  it  has  over  them,  to  make  use  of  the 
power  and  authority  with  which  It  Is  in- 
vested in  that  regard  to  promote  a  mere  pri- 
vate purpose,  to  subserve  a  mere  private  In- 
terest, or  to  subordinate  the  right  of  one  citi- 
zen In  the  streets  or  In  a  street  of  the  city 
to  the  private  rntorest  and  convenience  of 
any  other.  In  the  case  of  Van  Wltsen  v. 
Gutman,  70  Md.  405,  29  Atl.  608.  24  L.  R.  A. 
403,  supra,  this  court  held  that  this  could  not 
be  done  even  If  compensation  were  made, 
and  though  done  under  the  guise  of  serving 
a  public  purpose.  A  fortiori,  it  cannot  be 
done  without  compensation.  We  are  con- 
fronted here  with  the  same  Inquiry  that  tbe 
court  was  called  upon  to  make  In  tbe  case 
last  cited:    Was  tbe  ordinance  under  which 
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the  appellee  here  undertakes  to  Justify  the 
acts  complained  of  passed  to  subserve  a  pub- 
lic purpose,  or  does  It  serve  a  mere  private 
jiurpose  and  private  and  indlTidual  interests? 
Upon  ttie  face  of  It,  it  seems  to  recognize  tlie 
limitations  upon  the  right  and  power  of  tlie 
municipality  to  pass  ordinances  of  this  na- 
ture by  expressing  its  object  to  be  "for  the 
convenience  of  the  public  having  business 
M-lth  Jacob  Epstein."  This  is  a  rather  thin 
disguise.  It  Is  but  another  form  of  saying 
"to  promote  the  private  business  of  Jacob 
Kpstein  and  his  convenience  In  respect  there- 
to." Uow  does  it  serve  the  general  public, 
or  a  public  purpose,  to  facilitate  Jacob  Ep- 
Bteln,  at  the  expense  of  his  neighbors,  in  at- 
tracting customers  to,  and  serving  them  at, 
bis  store?  Aside  from  this,  the  proof  makes 
it  perfectly  clear  that  only  private  interests 
are  to  be  subserved  by  the  privileges  ob- 
tained under  the  ordinance  in  question.  The 
appellee,  in  bis  testimony,  says  "that  he  In- 
tends to  use  this  superstructure,  after  his 
Fayette  street  building  is  completed,  as  a 
means  of  egress  and  ingress  from  the  Balti- 
more street  premises  to  his  Fayette  street 
premises,  for  his  customers  and  his  help  on 
the  floor";  "that,  If  anybody  wants  to  go 
through  there,  to  use  It  as  a  way  to  go  be- 
tween Baltimore  and  Fayette  streets,  be 
would  not  object,  but  that  he  does  not  In- 
tend It  for  a  public  thoroughfare."  This 
only  condenses  what  sufficiently  appears  oth- 
erwise, and  evidences  the  absolutely  private 
purpose  for  which  the  structure  is  to  exist, 
and  the  private  control  that  It  is  to  be  under. 
If  the  municipality  can  grant  a  privilege  of 
the  character  of  the  one  here  in  controversy. 
It  Implies  a  power  to  practically  destroy  a 
street  as  an  open,  light,  and  comfortable 
highway,  and  Its  use  for  the  purposes  of  resi- 
dence or  business  by  the  abutting  owners  in 
total  disregard  of  the  rights  of  such  owners. 
If  the  privilege  be  granted  to  one,  it  cannot 
be  denied  to  others  who  may  apply  for  it  in 
like  circumstances;  and  the  grant  of  such 
privilege  might  go  to  the  extent  of  practi- 
cally ti-ansforailng  any  part  of  a  street  from 
un  open  highway  affording  unobstructed  pas- 
sage, light,  and  air  Into  a  covered  and  dark- 
ened way.  The  exercise  of  such  a  power  as 
was  attempted  In  the  ordinance  to  which 
reference  has  been  had  cannot  receive  the 
sanction  of  this  court  The  ordinance,  for 
the  reasons  assigned.  Is  an  Invalid  act,  and 
aiTords  to  the  appellee  no  bar  to  the  legal 
redress  to  which  the  appellants  are  entitled 
for  the  injury  caused  to  them  by  the  acts 
of  which  they  here  complain. 

It  remains  now  to  inquire  whether  the  ap- 
pellants are  entitled  to  the  particular  remedy 
which  they  have  invoked  in  this  case.  It  is 
contended  by  counsel  on  behalf  of  the  appd- 
lee  that  this  legal  redress.  If  the  appellants  be 
entitled  to  any,  can  only  be  by  way  of  a  suit 
or  suits  at  law  for  consequential  damages, 
caused  by  acts  of  the  appellee,  which  they 
seek  to  make  the  grounds  of  action.    They 


here  Invoke  a  principle  that  l»  iUostrated  and 
applied  in  a  class  of  cases  of  which  the  case 
of  Garrett  v.  Railway  Co.,  79  Md.  277,  29  AtL 
830,  is  an  example.  That  principle  is  applied, 
however,  in  cases  where  the  public  street  Is 
put  to  some  additional  lawful  use,  a  use  not 
inconsistent  with  its  use  as  a  highway,  and 
a  use  intended  to  further  serve  the  public 
Interest  and  convenience.  In  such  cases  the 
injured  property  owner  cannot  prevent  the 
lawful  use  to  which  the  street  Is  put,  but  caa 
only  recover  damages  for  any  consequent  In- 
Jury.  This  principle  is  not  applicable,  how- 
ever, to  a  case,  such  as  we  find  this  to  be, 
where  the  injury  complained  of  results  from 
an  unlawful  and  unauthorized  use  of  the 
street  In  such  a  case  there  is  no  reason 
why  the  injured  party  should  not  have  such 
remedy  as  may  give  suitable  redress.  In  this 
case  the  appellee  is  unlawfully  obstructing  a 
public  street  as  respects  its  character  as  an 
open  highway,  and  the  light  and  air  which, 
as  such  a  highway,  it  affords.  The  appel- 
lants have  shown,  as  we  have  seen,  that  they 
are  injured  by  the  obstruction  in  such  way  as 
to  entitle  them  to  redress.  The  obstruction 
is  a  continuing  one,  operating  to  them  annoy- 
ance. Inconvenience,  and  pecuniary  loss  from 
day  to  day.  Though  they  would  be  entitled 
to  recover  damages  at  law  for  the  injury  and 
loss  to  which  they  are  subjected,  they  could 
not  recover  for  the  whole  damage,  past  and 
prospective,  In  one  suit,  but  only  for  dam- 
ages to  the  time  of  suit  brought  These  dam- 
ages would  be  difficult  to  estimate,  and  la 
any  one  case  would  be  comparatively  triviaL 
In  seeking  redress  at  law,  therefore,  they 
would  be  driven  to  a  multiplicity  of  vexatious 
and  unprofitable  suits  and  continuous  litiga- 
tion. To  tell  them  that  this  is  the  only 
redress  they  can  have,  would  be  to  say  that 
all  the  law  can  do  for  them  is  to  aggravate 
the  nuisance  from  which  they  are  already 
sutTering.  "To  suppress  oppressive  and  vexa- 
tious litigations"  is  one  of  the  grounds  of 
equity  jurisdiction  in  regard  to  public  nui- 
sances. 2  Story,  Eq.  Jur.  {  924;  Amelung  T. 
Seekamp,  9  GiU  &  J.  474.  Elliott  Beads  ft 
S.,  at  page  497,  spealdng  of  the  phrase  "ir- 
reparable injury,"  says:  "It  does  not  neces- 
sarily mean,  as  used  in  the  law  of  injunc- 
tions, that  the  injury  Is  beyond  the  possibil- 
ity of  compensation  in  damages,  nor  that  it 
must  be  very  great  And  the  fact  that  no- 
actual  damages  can  be  proved,  so  that  in  an 
action  at  law  the  Jury  could  award  nominal' 
damages  only,  often  furnishes  the  very  best 
reason  why  a  court  of  equity  should  Interfere 
in  cases  where  the  nuisance  Is  a  continuous 
one."  In  the  present  case,  to  seek  redress  at 
law  would,  for  the  reasons  given,  prove  vexa- 
tious and  oppressive  to  the  appellants,  and  it 
Is  entirely  apparent  from  the  circumstances 
of  the  case  that  no  adequate  redress  can 
there  be  afforded  them.  They  have  properly 
sought  redress  by  Injunction  to  have  the  nui- 
sance they  complain  of  abated,  and  Its  fu- 
ture continuance  prevented.  ^  , 
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The  further  eentetttkra  on'bcliatf  «f  tbe-ap- 
9«Ile«  Is  4%at  the  ttppeUants  are  estopped 
Ctom 'iiuaiBtatelBg  tlKlr.  present  ault  becaiise 
•Of 'acquteaceaee'en  tli^  part  In  the  erection 
'4f  the  'BtrrKtsre  now  conipialDed  of,  or  Of 
-iMbes'ln  not  sooner  mtikiag  known  tbelrob- 
■Jectioa  to  tiie  Bavae.  This  contention  Is  bM- 
«d  <»i  "tSie  groQiias:  <1)  That  tiiere  is  evi- 
dence that  'Mr.  TowBaead,  oae  of  tSbe  appel- 
■lants,  -wiien  -ceasulted  by  the  af^eltee  in 
■Mgarrd'  to  his  plcms,  wlrleta  iaeladed  the '  con- 
■triKtlon  of  the  tusoel  iHider  and  the'struc- 
'tine  aerosa  Oarrett  street,  gave  bis  assent  to 
the  saBte,  aTHl  even  eneouraged  the  appellee 
to- carry  them  forward;  ^)  that,  pending  the 
-proceedings  for  preenrtng  t9te  -ordiBance  to 
«atl>orl2e  flie  carrying  oat  of  the  plans  of 
the- appellee,  the  appeHaots  did  not  appear  to 
Btake  any  objection,  or  offer  any  saggestfon, 
as  to  'Qie  same;  (3)  tiiey  stood  by,  and  saw 
the  tunnel  completed,  and  the  snperstructnre 
nearly  so,  befw:e  ■  making  known  Mte  objec- 
tloae  they  now  TMrge.  In  regard  to  the  first 
of'tbeae  grermda,  it  may  be  fiufflctent  to  say 
that  the  evidence  falls  to  clearly  establish  it. 
The  appellee  testified  ■on  Ws  own  behalf, 'to 
the  purport  which  has  been  ■  iadieated,  as  to 
•What  was  eald  t>y  Mr.  Towuscnd  when  'the 
appetlee  sengtit  him  tn  reference  to  his 
l^am,  «ftc.  "Mr.  Townsend,  however,  denies 
Out  ttae  eoBTemktton  was  as  detailed  by  the 
app^ee,  'and  gives -tstnite  a  dWferent  version 
of  it  'Besides  this,  Mr.  Townsend  is  only  one 
Of  the  appellants,  and,  if  'the  conversation 
occurred  between  him  and  the  appellee  as 
the  nppeUee  'states,  there  Is  no  errldence  that 
■he  commTmleated'  it  to  his  co^appellants,  and 
«DKnrHer8  with' Mm  ctf'  the  atenttlng  property 
which  "tiiey  oecnpled,  and  we  may  at  least 
express' a  doabf  whether  an  express  acqules- 
'cencetm  hlspart  Intheplans  ofthe  appellee 
^woTlld'Wiid  Ms  partners- as  respects  the  Inter- 
<e«ts  they  hadln  the  property.  Asto  the  sec- 
ond. It  is  not  pereetred  Iwrw  •  the  fallnre  to 
object' to  an  ordinance  which  we  find  -to  be 
InvalM  and  'inoperative  -could  give  to  the 
'OrBteance  validity  or  efltect,  or  authorizes  an 
-act  which,  with  or  without  the  ordinance, 
wasmriawful,  and  -a  public  nuisance.  As  to 
the  third  ground,  the  appellants  could  not 
complain  of  Injury  to  themselves  mitll  It  -was 
ascertained  that  tnjnry  would  result  to  them 
from  the  acts  of  the  appellee.  They  seem  to 
'have  been  prompt  to  act  when  that  discovery 
was  made.  Until  then  they  had  only  the 
•right  to  object  as  members  of  the  public,  and 
their  failmre  to  object  in  that  capacity  could 
-not' render  a  public  nuisance  lawful.  What 
has  been  said  as  to  the  title  of  the  appellancs 
to  relief  does  not  apply  to  the  tunnel,  since 
they  ha-ve  shown  no  injury  resulting  to  them 
from  the  construction  or  main-tenance  of  that. 

Prom  the  foregoing  views  It  follows  that 
the  decree  of  theconrt  belowmust  be  revers- 
ed, and  the  cause  remiinded,  tliat  a  decree 
'maybe  passed  in  accordance  therewith.  De- 
cree -reversed,  -with  costs  to  the  appellants, 
and  cause  remanded. 


In  ire  TJUUHfOaASr. 
(Supreme  CSoart  of  Bhode  laland. 
MOl.) 
■WIIXS-CONSTKUCnON— SPKCTFIC 
ABBMPTION— FACTS  OONBTm 

l.A  prwicion  in  will  itfifing  d 
tatrix  is  «ititled  or  jnay  be  «aiitU 
tain  interest  in  the  estate  of  a  it 
son,  and  devising  the  entire  intei 
tutes  a  epecHic  devise,  tbaagfa  .the 
thereof  it  indefinite. 

2.  Where  a  .  testatrix  kequeatha  '. 
in  her  mother's  estate,  and  afterwa 
and  naes  a  portion  thereof,  it  const 
ttnto  ailvDptiaa  «£  the  beqaest. 

8.  A  t«(tatiix  bcaaeathed^er  int 
mother's  estate,  which  was  in  the 
trust  company,  to  the  trust  eompa 
tee,  hut  mortgages  beloBgiBg  to  ti 
-estate  'wcie  afterwards  ttsDsfened 
tHtri:c'8  njiiBe  on  the .  tmoks  lOX  -the 
pany,  and  the  latter  was  directed 
tatrix  to  hold  and  collect  the  mort 
mortgages  were  in  «{iecie  at  the  t 
tBtrix'a  idecth.  Beli  mat  to  eeostitat 
lion  at  the  l«gacy. 

4.  A  will  bequeathing  testatrix's 
the  estate  at  her  mother  wHI  be  Ino 
interest,  and  >wiU  not  inolode 
led  hy  testatixx  fiom  her  «wter. 

Agpidicatioo  by  o«e  Tflt'tngfaast  i 
structiott  of  tbe-wlUof  EDea  M. 
ceaaed.  WtH  oonrtrtied  wnagzeed 
of  facts. 

'  William  E.  Tininghast,  for  Arc 
rls  &  Hoffman,  for  Raymond '  H. 
James  DeW. Terry,  trustee. 

"BLODGBJTT,  J.   "TJpon  the  ag 

ment  of  facts  three  qnestions  •arts 

fifth  clause  of  the  will  of  BHen 

la-te  of  Bristol,  -deceased,  concern) 

position  of  the  stnn  of  ^,298.9i 

balance  now  tn  the  hands  of  th 

The  danse  tn  question'  Is  as  f  ollov 

Whereas,  I  am  or  maybe  entitle 

tain  Interest  in  the  estate  of  my 

len  M,  Datoney,  deceased,  'wiiich 

the  hands  of  the  Fidelity  Insun 

and  Safe-Deposit  Company:   Now 

'Vise,  and  bequeath  the  same  to  t 

fnsnmnce.  Trust  and  8af e-DeposH 

in  'tmst  to  keep  the  same  invesi 

pay  the  net  Income  thereof  to  m 

Raymond  H.  Perry,  for  the  term 

ural  life,  and  upon  bis  death  then 

I  Income   thereof   to   his   daugfate 

Raymond  Perry,' for  'the  term  of  '. 

I  Itfe,  -and  upon  her  death  then  t 

j  said  estate  In  trust  upon  the  san 

I  trust  as  are  above  provided  -for  in 

I  item  hereof  for  the  estate  over  w\ 

j  a  power  of  appointment  under  the 

said   father,    Charles    H.    Dabne 

I  questions  are:    (1)  Does  the  hrngv 

I  fifth  clause  constitute  a  'specific  1 

I  If'  so,  has  'Such  legacy  been  In  -5 

!  part  adeemed?    t3)  Does  the  shi 

I  I'erry  In'-the  estate  of  her  sister 

■Rhett  come  -within  the  pro'vlsio 

•fifth  Cla-nse  of  the-  velll  of  Ellen  -M. 

I      1.  We  are  of  the  opinion  that  1 


Digitized  by 


Google 


B.L) 


PAUUrO&r  T.  KSITH. 


fi8& 


under  CMUdderatloa  Jb  a  sped&c  bequest 
Tbe  lansrnage  naed.ls  antatenUaUy  stanllar  to 
tbe  lanf  nage  naed  tqr  Abe  CfMirt  In.  Deuk  r. 
Bonnds.  18.  B.  I.  tf87.  27.iitl..BtS,  2B.AtL  fl08, 
as  eotiBtttatlac  a  -spectflc  beqnevt  It  aboo- 
luteiy  approptiates  a  fund  .oIc8E)y  defined, 
■ad  for  a  kins  thue  invested  In  certain  ee- 
cnrMeB,  MBlty  capable  of  identiAeattlMi,  but 
-wtaaee  exact  oaeh  value  'vns  .imt  ikiiown,  to 
««tt  deflotte  otidect  It  was,  tberafoBe,.an  ap- 
'iroptiatlDn  ef  the  fund  litself,  rather  than 
*n  atteatpt  to  measure  the  gift  by  the 
aic0UBtttf:Bn  uncertain  sum.  Towle  t.  Bma- 
aey.  106  Mass.  .1106;  Betliune  v.  Kennedy,  1 
Xybie  &  C.  114;  Steptteneon  t.  Doweon,  .8 
JBeav.  34&;  Bbuttieworth  t.  Gtreave8,4  Mytate 
•&  C.  87. 

2.  Tbe  -will  of  fiatan'H.  Perry  was  execut- 
ed on  J.nty  28,  1898,  and  abe  died  on  May  28, 
0889.  On  May  11, 1899,  abe  executed  tbe  fol- 
lowing receltpt  to  tbe  traatee  under  Mtb.  Dab- 
ne^'s  will,  as  f<dlowa:  "Itecelved  'Of  tbe  Fi- 
delity lasunnee,  Troat  and  fiaferBepoeit 
tioBQwny,  trustee,  the  aum  of  eleven  tbou- 
aand  fire  bundiied  and  ilfty-elgbt  and  »2/i^g, 
dollars  in  kind  as  set  forth  in  tiie  scbedule 
terenoto  annexed,  tbe  same  being  iln  foil  of 
pdndpal  aad  income  a>wa>ded  to  me  aa  per 
the  adjudication  filed  -in  tbe  oriibBas'  >eouFt 
Xtec.  ,aoth,  1888,  fnpon  ibe  acoovot  lof  tbe 
■aid  tiie  FidelU^  bMurance  aad  -SaJe-Dapoa- 
3t  CoDxpaay,  tmatee,  as  ^aforesatd.  [8Jc»- 
«dj  £U]en  U.  Betry.  ^HBessea  at  signing: 
.SttOie  D'WaU  AEcdMr.  Abcatn  O.  PvweU." 
It  Is  agreed  that  -all  tbe  «eettritiee  tbeteln  noe- 
ferrad  to  -were  ttaen  delivered  to  Mrs.  Perry, 
•csBoept  the  -two  moctgagee  on  property  in 
.Pbiladelphla,  <whlcta  were  duly  assigned  to 
Irer  bj  the  trviat  ^company,  but  which  slie  dl- 
Doeted  tbe  trust  oomgiany  to  retain  in  its  pos- 
«BB8ton,  land  to  pmoeed  .to  caUect  for  her  ac- 
eonnt  It  is  eoneedad,  too,  that  with  the  ex- 
«S(ption  of  ttieee  martgwee  >all  tbe  -  securities 
.«wniTTipratad  in  itbls  «clKdnle  wene  converted 
tiV-H!**.  !Ferry  to'ber«wji  uses  In  her  life- 
tiiae.  We  (ai<e  oonaequently  ef  the  opinion 
■Onrt  tbe  llegaey  was  tbeceby  pro  tanto 
adeemed,  since  tbe  apeciflc  ttems  of  tbe  be- 
tirucat  no  longer  stEiat.  In  JSenaday  t.  fiin- 
3iott,  170  U.  S.  «Ofi,  .SI  Snp.  Ct  '283,  45  L.  ISd. 
— ,  detddfld  jn  3mO,  Chief  Jiistice  Fuller  says 
<p8ge  017.  179  U.  Sl.  page  2X7,  21  Sup.  Ct., 
And  page — ,  45  L>.  Ed.):  'The  satisfaction 
of  ji  ^'BeRal  legacy  depends  on  the  intention 
■at  feiie  testator  hb  inferred  from  his  acts,  but 
-the  ademption  lOf  a  fq;>eciflc  legacy  is  effected 
Iby  tiie  extinction  of  libe  thing  or  fund  be- 
.Queatbed,  and  the  lutentiou  that  the  legacy 
abonld  fail  ia  .pneaumed."  In  TomJlBson  v. 
Bvav,  145  Mats.  84.7,  14  .N.  M.  140,  .decided  in 
18B7,  tile  .oouct  say:  "A.  specific  legacy  Is  one 
whAeb  a^acates  -and  distinguishes  the  prop- 
Mxliy  beqnestbed  from  the  'Otber  property  of 
the  -testator  so  .that  It  -oan  be  identified.  It 
inn  only  be  «ati«fled  by  tbe  thing  beqiRSftb- 
•ei.  if  that  bars  no  existence  w.taea  tbe  .be- 
iqneat 'would  lotberwiae  .'become  operative,  the 
lagaegr  has  so  leffeet   .if  tbe  testator  snhae- 


«uentiy  parts  with  tbe  pro|ierty,  even  if  be 
exchanges  it  for  other  propertjr,  or  pnrcbasa 
other  property  with  the  proceeds,  the  legatee 
has  no  claim  on  the  estate  for  the  value  of 
his  legacy.  .The  legacy  is  adeemed  by  tbe 
act  of  tte  testator."  This  doctrine  lias  long 
been  ^ell  settled.  Indeed,  the  rule  as  to 
ademption  was  .laid  down  very  dearly  by 
Lord  CbanoeUor  TbiB!b>w  In  ilumpbreys  v. 
Humphreys,  2  Ooz,  Oh.  185,  decided  In  17S8, 
as  follows:  "That  tbe  only  rule  to  be  adher- 
ed to  was  to  see'  whether  tbe  subject  tof  the 
Bpedflc  begnest  remained  in  specie  -at  the 
tfane  of  the  testator's  death,  for,  tt  tt  did  not, 
then  .there  must  be  an  end  of  the  bequest; 
and  that  tbe  idea  of  discussing  what  were 
tbe  partlcnlar  motives  and  intention  of  Ibe 
testator  in  each  case  in  destroying  the  sub- 
ject of  tbe  bequest  would  be  .productive  .of 
endlesB  uncertainty  and  confusion."  jAnd 
see  Statiley  v.  Potter,  2  Oox,  Oh.  180.  As  to 
tbe  two  mortgages  aforesaid,  we  are  of  ithe 
opinion  that  the  mere  'act  of  transferring 
them  to  her  own  name  was  not  an  ademption 
of  them,  for  It  is  conceded  that  they  were  in 
specie  at  tbe  time  Of  her  death,  and  tbe  ex- 
act amount  of  their  proceeds  is  clearly 
known,  and  is  held  by  the  executor  as  a  dls- 
4aiict  iaad.  Lee  v.  Lee,  27  Law  J.  db.  824; 
Moore  V.  Moore,  29  Bear.  .486;  .Dingwell  v. 
Askew,  1  Cox,  Ch.  427;  Clough  v.  Clough,  3 
Mylne  &  K.  290;  Aabburaer  v.  Macguire,  2 
Brown,  Ob.  108;  Barker  v.  Bayner,  5  Madd. 
217,.  affirmed  in  2  Buss.  122;  Basan  v.  Bran- 
don, 8  Sim.  171.  It  is  true  that  these  securi- 
ties, are  described  as  being  in  the  hands  of 
the  trust  company,  but  in  Prendergast  v. 
Walsh,  58  N.  J.  Eq.  149,  42  AtL  1049,  decided 
in  1899,  which  was  also  a  case  of  ademption, 
the  vice  chancellor  held  that:  "The  place  of 
deposit  was  merely  used  as  4e8criptlve  of 
the  thing  bequeathed.  It  was  used  to  identl- 
Xy  the  particular  money  given,  and  it  is  en- 
tirely settled  that,  where  the  place  is  mere^ 
descriptive,  the  removal  of  the  thing  to  an- 
other place  Is  Immaterial."  And,  OuaUy,  we 
are  of  the  opinion  that  the  terms  of  the. fifth 
clause,  creating  this  specific  legacy,  should 
he  strictly  limited  to  the  interest  which  Mrs. 
Pen:y  had  In  the  .estate  of  her  mother,  Mra. 
Dabney,  without  including  tbe  interest  which 
x:ame  to  Mrs.  Perry  as  the  heir  of  ber  sister, 
Mcs.  Khett.  A  decree  may  be  entered  in  ac- 
cordauoe  with  this  .opinion. 


PAULTON  at  al.  v.  KEITH. 
(Supreme  Goort  of  Rhode  Island.    Jnly  9, 
1901.) 
MASTER  AND  SERVANT— THBATER  MAMAQBR- 
REFUSAL  TO  PERMIT  SBRVICE  OF  PROCESS- 
DECLARATIONS  —  ATJMISSIBIIJTT  —  DIRBCT- 
INO  V3Hl£>XCT— SAMAOB-'FROOF. 
1.  Wliere  there  ires  no  cvadeaee  of  ezprKBi. 
authority  fBom  .defesdaat  to  the  manager  of  bis 
theater  to  refuse  to  permit  an  officer  to  servt- 
a  wrtt  in  plaintiffs'  belialf  on  an  actor  engaged 
in  'suph  irbefrter,  in  an  acti«o  against  defendant 
tar  idamsges  thetefkir  the  etateuents  lOf  the 
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mansKer  to  the  officer  that  he  was  acting  under 
defendant's  direction  were  inadmissible. 

2.  Where,  in  an  action  against  the  proprietor 
of  a  theater  for  damages  for  the  refusal  of  his 
manager  to  permit  an  officer  to  eater  the  stage 
to  serve  a  writ  in  plaintiffs'  behalf  on  an  ac- 
tor engaged  therein,  there  was  no  evidence  of 
authority  in  the  manager  to  so  refuse,  it  was 
proper  to  direct  a  verdict  for  defendant. 

3.  Where,  in  an  action  against  the  proprietor 
of  a  theater  for  damages  for  the  refusal  of  his 
manager  to  permit  an  officer  to  enter  the  stage 
of  the  theater,  the  outer  door  of  which  he  had 
entered,  to  serve  a  writ  in  plaintiffs'  behalf  on 
an  actor  engaged  therein,  it  was  proper  to 
direct  a  verdict  for  defendant,  since  the  cause 
of  plaintiffs'  injury  was  the  failure  of  the 
officer  to  serve  his  process,  as  he  might  have 
done  by  breaking  the  door,  and  commanding 
sufficient  force  to  enter  after  the  refusal. 

4.  Where,  in  an  action  against  the  proprietor 
of  a  theater  for  damages  for  refusal  to  permit 
an  officer  to  serve  a  writ  on  an  actor  engaged 
therein,  plaintiffs  offered  no  proof  of  the  judg- 
ment set  out  in  their  declaration,  nor  any  evi- 
dence of  pecuniary  loss,  while  it  appearetl  that 
the  actor,  subsequent  to  plaintiffs  judgment 
had  been  discharged  in  bankruptcy,  it  was 
proper  to  direct  a  verdict  for  defendant. 

Action  by  Harry  F.  Panlton  and  others 
against  B.  P.  Keith.  Verdict  directed  for  de- 
fendant, and  plaintiffs  seek  a  new  trial.  De- 
nied. 

James  A.  Williams,  for  plaintiffs.  Ed- 
wards &  ADgell,  for  defendant 


STINESS,  C.  J.  The  plalnttfts  brought 
this  suit  against  the  defendant,  the  proprie- 
tor of  a  theater  in  Providence,  to  recover 
damages  upon  the  charge  that  the  defend- 
ant's manager  prevented  an  officer  from 
serving  a  writ  In  their  behalf  upon  an  actor 
engaged  In  said  theater.  The  evidence  show- 
ed that  the  officer,  with  another  officer  and 
the  plaintiffs'  attorney,  entered  the  outside 
door  of  the  rear  part  of  the  theater,  where 
they  were  met  by  the  manager  with  two 
other  men,  who  stood  against  the  door  to 
the  stage,  and  refused  to  allow  the  officers  to 
enter  it.  The  employment  of  the  manager 
by  this  defendant  was  admitted,  but  no  au- 
thority from  him  to  refuse  admission  to  the 
officer  was  shown,  other  than  the  officer's 
testimony  that  the  manager  said  that  he 
was  acting  under  the  direction  of  the  de- 
fendant. This  testimony  was  objected  to, 
but,  after  the  plalntifTs'  case  was  In,  the 
court  directed  a  verdict  for  the  defendant, 
and  the  plalntlflTs  ask  for  a  new  trial  on  the 
ground  of  error  In  such  direction. 

It  Is  a  general  rule  that  the  declarations 
of  a  person  assuming  to  act  as  the  agent  of 
another  are  not  admissible  to  prove  his  agen- 
cy. He  may  be  called  as  a  witness  to  state 
what  orders  he  has  received,  and  upon  that 
point  he  would  be  subject  to  cross-examina- 
tion, from  which  a  limitation  of  his  authori- 
ty miglit  appear.  But  to  allow  his  statement 
to  others  upon  a  vital  point,  as  to  which  he 
cannot  be  cross-examined.  Is  obviously  hear- 
say testimony,  and  contrary  to  the  well-set- 
tled rules  of  evidence.  The  plaintiffs  do  not 
controvert  this  rule,  but  they  claim  to  be 


within  this  qualification  ot  It:  tha 
agent  Is  acting  within  the  scope 
thorlty,  and  during  the  contlnui 
agency,  hla  declarations  may  l>e  i 
matters  then  occurring,  as  a  par 
gestie.  The  question  presented  L 
therefore.  Is  whether  the  manage 
Ing  entrance  to  the  officer,  was  a 
In  the  apparent  scope  and  Implie 
of  his  employment  The  plain 
that  the  defendant  Is  liable  by 
cases  such  as  these:  If  the  maua 
saulted'  a  patron  of  the  theater  i 
fully  ejected  him;  if  a  conductor 
car  or  steam  train  should  assaul 
ger,  and  put  him  off,  without  rig] 
If  a  motorman  should  run  bis  ca 
lawful  speed,  and  Injnre  a  pass< 
traveler  upon  the  street— the  mi 
be  liable.  Doubtless  this  Is  so, 
very  different  principles  from  an] 
applicable  to  this  case.  In  the 
posed,  a  proprietor  of  a  theater  i 
pany  running  cars  are  held  to  gua 
protection  to  their  patrons,  and  t 
liability  if  employes,  either  willfu: 
gently.  Injure  them;  and  b  mol 
gaged  In  his  proper  duties  of  run 
carries  with  talm,  like  the  driver 
the  master's  responsibility  that 
be  driven  wrongfully  upon  anothc 
master's  responsibility  to  others  f 
act  by  his  servant  there  has  beei 
fllct  In  decisions.  In  many  cases 
held  that  a  master  Is  reeponsll 
torts  of  his  servant  done  with  a 
furtlierance  of  the  master's  bnsin 
er  the  same  be  done  negligently, 
or  even  willfully,  but  within  th 
his  employment  (14  Am.  &  Eng. 
[1st  Ed.]  817,  note  3);  but  we  m 
amine  those  cases,  because  the 
question  before  us  Is  that  of  the 
thorlty.  In  Staples  t.  Schmid,  II 
2G  Atl.  183,  19  L.  R.  A.  824,  this  e 
carefully  considered,  and  one  ol 
ciples  recognized  In  determining  II 
that  It  cannot  be  Inferred  as  ma 
that  a  master  has  authorized  his 
do  an  act  which  he  could  not  1 
himself  in  the  circumstances  bi 
the  servant  to  exist.  In  that  ca 
prletor  of  a  store  was  held  to  be 
customer,  whose  arrest  the  defend 
man  and  custodian  bad  caused  o 
ful  suspicion  of  stealing  goods 
store.  The  court  said  that  the  mi 
have  no  right  to  arrest  and  sean 
cent  person,  but  that  he  had  the  : 
tain  a  thief,  and  to  recapture  h 
from  him.  Hence  the  act  of  t 
might  be  lawful  or  unlawful,  ai 
tlie  facts.  As  the  master's  substlt 
to  make  a  decision  of  his  duty,  v 
third  persons,  was  the  master' 
which  he  was  answerable  either 
of  force  or  mistake  In  regard  to  t 
for  It    £ar  the  present  case  It  c< 
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lawful  for  the  defendant  to  obstruct  an  of- 
ficer In  the  discharge  of  his  duty.  In  any 
event.  If  the  refusal  of  admission  amounted 
to  obstruction;  and  so  it  could  not  be  law- 
ful for  his  serrant  to  do  sa  The  cases  re- 
lied on  by  plaintiffs,  so  far  as  they  support 
them,  are  based  ui>on  lawful  authority  to  a 
servant  to  do  the  act  from  which  the  In- 
Jury  arose,  and  npon  an  excess  of  force  or 
bad  Judgment  In  doing  it  This  is  clearly 
right.  If  one  employs  another  to  do  a  cer- 
tain thing  as  his  servant,  retaining  the  right 
of  control,  oversight,  and  discretion  In  the 
performance  of  the  act,  the  servant  acting 
in  place  of  the  master,  and  not  independent- 
ly, the  master  is  responsible  for  the  way  in 
which  the  thing  Is  done.  But  it  is  a  very 
difFerent  thing  to  hold  a  master  responsible 
for  an  act  which  he  has  never  authorized  a 
servant  to  do,  simply  because  the  latter  is 
his  servant,  and  on  the  strength  of  It  to  al- 
low the  statements  of  the  servant  to  be  put 
In  to  bind  the  prindpaL  The  platntlfFs' 
claim  goes  to  this  extent,  but  the  cases  cited 
do  not.  In  Rounds  v.  Railroad  Co.,  64  N.  Y. 
129.  21  Am.  Rep.  597,  the  action  was  for 
kicking  a  boy  off  a  baggage  car  by  a  brake- 
man.  It  was  conceded  that  the  removal  of 
the  plaintiff,  who  was  a  trespasser,  was  with- 
in the  scope  of  the  brakeman's  authority,  and 
hence  the  company  was  held  to  be  liable  for 
the  injury  caused  by  exercising  that  authori- 
ty improperly  by  kicking  the  boy  off  against 
a  wood  pile,  from  which  he  fell  back  under 
the  card.  Hoffman  v.  Railroad  Co^  87  N.  Y. 
25,  41  Am.  Rep.  837,  was  to  the  same  effect, 
the  court  saying:  "The  authority  to  remove 
the  plaintiff  from  the  car  was  vested  in  the 
defendant's  servants.  The  wrong  consisted 
in  the  time  and  mode  of  exercising  it  For 
this  the  defendant  is  responsible,  unless  the 
brakeman  used  his  authority  as  a  mere  cov- 
er for  accomplishing  an  independent  and 
wrongful  purpose  of  bis  own."  In  Adams  y. 
Eaiiroad  Co.,  74  Mo.  553,  41  Am.  Rep.  333, 
the  question  was  whether  the  statements  of 
the  fireman  and  engineer  of  a  railway,  train 
were  admissible  in  evidence  in  an  action 
against  a  railroad  company  for  negligence, 
and  the  court  held  that  they  were  not 
Hynes  v.  Jungren,  8  Kan.  391,  was  a  suit  for 
false  imprisonment  In  which  the  plaintiff  In 
the  original  case,  together  with  the  constable 
serving  the  writ,  carried  the  defendant  in 
the  original  writ  to  the  county  Jail,  and  kept 
him  there  for  a  part  of  a  day,  before  taking 
him  before  the  Justice,  as  required  by  the 
precept  In  that  case  the  principal  was  an 
active  participant  in  the  wrong.  In  Cantrell 
y.  Colweil,  40  Tenn.  471,  Mrs.  Cantrell  re- 
quested a  relative  to  turn  Colwell's  mare  out 
of  her  bidosure.  In  doing  so  he  threw  a 
rock  at  the  mare,  and  broke  its  leg.  The 
court  held  that  a  request  to  turn  out  the 
mare  could  not  be  tortured  to  imply  a  re- 
quest to  Injure  or  destroy  it.  In  the  case  at 
bar,  there  being  no  inference  of  authority 
as  a  matter  of  Uw  from  the  defendant  to 


bis  servant  to  do  the  act  here  complained  of, 
and  no  evidence  of  express  authority,  the 
statements  of  the  servant  were  inadmissible, 
and,  there  being  no  other  evidence  of  au- 
thority, the  direction  of  a  verdict  for  the  de- 
fendant was  right 

The  verdict  was  also  rightly  directed  upon 
another  ground.  The  building  in  which  the 
affair  took  place  was  not  a  dwelling  house, 
and  the  officer  had  entered  the  outer  door. 
If  he  had  a  valid  precept  he  had  the  right 
to  break  doors,  and  command  sufficient  force 
to  enter,  baring  requested  admittance,  which 
had  been  refused.  Clark  v.  Wilson,  14  R.  L 
11.  The  cause  of  the  plaintiffs'  injury,  if 
any,  was  not  the  refusal  of  the  defendantfs 
servant  to  allow  the  officer  to  enter,  but  the 
failure  of  the  officer  to  serve  his  process  as 
he  might  and  should  have  done.  To  this 
may  be  added  the  fact  that  the  plaintiffs  of- 
fered no  proof  of  the  Judgment  set  out  in 
their  declaration,  nor  any  evidence  to  show 
that  they  had  suffered  any  pecuniary  loss  In 
the  case.  On  the  contrary,  the  defendant 
put  In  a  discharge  in  bankruptcy  of  Sea- 
brooke,  the  defendant  in  the  original  writ, 
subsequent  to  the  plaintiffs'  Judgment  to 
show  that  the  plaintiffs  had  no  right  of  ac- 
tion against  him,  and  consequently  had  suf- 
fered no  damage.  The  petition  for  a  new 
trial  is  denied,  and  case  remitted,  with  direc- 
tion to  enter  Judgment  for  the  defendant 


MATTHEWS  v.  CLOUGH. 
(Supreme  Court  of  New  Hampstilre.    Coos. 

March  16,  1901.) 
INSTRUCTIONS— BXCBaTlONS—SUKPICIENCY. 
Where  plaintiff  excepts  generally  to  an  in- 
struction, it  is  not  sufficient  to  raise  the  ground 
that   snch    Instruction    was   inconsistent   with 
other  instructions  given. 

Exceptions  from  Coos  county. 

Action  by  John  S.  Matthews  against  Mary 
M.  Clough.  There  was  a  verdict  for  defend- 
ant, and  plaintiff  excepts.  Exception  over- 
ruled. 

Case  by  an  employ^  for  Injuries  caused  by 
negligence  In  not  furnishing  suitable  mate- 
rials for  a  staging.  Verdict  for  the  defend- 
ant The  plaintiff,  while  in  the  employ  of 
the  defendant,  assisted  in  erecting  a  staging 
at  the  side  of  a  building  owned  by  her.  He 
sawed  putlogs  from  lumlier  obtained  from 
portions  of  a  building  that  had  been  taken 
down,  and  handed  them  to  fellow  workmen, 
who  put  them  in  place  and  nailed  them. 
Subsequently,  while  the  plaintiff  was  upon 
the  staging,  one  of  the  putlogs  broke,  and 
caused  an  injury  to  him.  The  defendant's 
evidence  tended  to  prove  that  the  putlog  was 
Improperly  nailed.  The  Jury  were  instruct- 
ed, among  other  things,  as  follows:  "It 
has  been  said  that  was  due  to  the  careless- 
ness of  a  fellow  servant;  that  somebody  else 
nailed  tills  board  [putlog]  as  it  ought  not  to 
have  been  nailed.    If  you  find  the  injury 
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waa  due  to  the'  \Miy  the  board  waa  nailed,— 
that  the  board  'vras-  reasonably  safe,  and 
would  not  haye  broken,  under  the  circum- 
stances, U  it  had  been:  properly  nailed,— 
the  plaiutiS  has,  n«  remedy  against  th»  de> 
fendant  If  you  find  the  a<!cldent  wias'.  pan 
tially  due  to  the  board  being  insufficient, 
provided  the  defendant  was  negligent  la  not 
fumlatalng  reaaonaUy  suitable  materials  for 
a  staging,  and  partially  due  to  its  being  imr 
properly  nailed,  the  plaintiff,  would  be  enti* 
Med.  to  recover."  Subject  to  the  plaintiff's 
exception,  the  Jury  were  farther  instructed 
as  follows:  "If  yon  find  this  board  would 
have  held  if  It  had  been,  properly  nailed,  tht 
plaintiff  cannot  recover." 

Fletcher  Ladd  and  Chamberlin  &  Rich,  for 
plalntlfC  Drew,  Jordan  &  Buckley,  for  der 
fendant 

OHASB,  J.  The  master  Is  liable  for  an 
injury  to;  his  servant  caused  by  negllgeaice 
of  the- master  cooperating  with  negligence  of 
aiellanr  servant,  the  injured  servant  being;  la 
no  fault  Paulmier  v.  Hallway  Co.,  34:  N^  J. 
Law,  151;  Morrisey  v.  Hugdies,  a&  Vt  558, 
27  Atl.  20S;  Cone  v.  Ballroad  Co.,  81  N.  Y. 
200,  a?  Am.  Rep.  491;  Baibx)ad  Co.  T.  Nue- 
kol's  Adm'r,  91  Ya.  183;  21  8^  £.342;  Raibroad 
Co.  V.  Oummlngs,  106  U.  &  700,  1  Sup.  Ct 
493,  27  L.  Ed.  2(10;  Cayzer  v.  Taylor,  10  Gray. 
274,  CO  Am.  Bee.  317;  Clark  v.  Soule,  137 
Mass.  380;  2  Shear.  &  R.  Neg.  (5tb  Ed.)  { 
188.  This  principle  seems  to  have  been  stated 
to  the  Jury  in  the  first  Instance'  In  a  form 
that  was  satisfactory  to  the  plainti£^  as  he 
took  no  exception  to  that  portion  of  the  in- 
structions; but  he  says  the  proposition  that 
the  plalntlfC  could  not  recover  if  the  putlog 
would  have  held  in  case  it  had  been  prop- 
erly nailed  conflicts  with  the  principle,  and 
was  erroneous.  This  position  arises  from 
considering  the  proposition  independently  of 
Its  connections,  and  construing  it  literally. 
When  it  Is  considered  in  connection  with 
the  other  portions  of  the  charge,  it  api>ears 
to  be  but  a  restatement  of  the  idea  that  if 
the  breaking'  of  the  putlog  was  due  to  the 
manner  in  which  It  was  nailed,  and  not  to 
Ita  insnffidenoy,  the  plaintiff  could  not  re>- 
cover.  If  the  plaintiff  had  any  doubt  on  tbla 
point,  he  should  have  brought  It  specially  to 
the  attention  of  the  court  It  Is  not  to  be 
presumed  that  the  court  would  Intentionally 
present  conflicting  propositions  of  law  to  the 
Jury.  If  he  had  understood  that  the  idalntiff 
believed  this  had  been,  done,  or  that  the  in- 
structions were  liable  to  such  Interpretation, 
no  doubt  such  change  in  the  form  would 
have  been  made  as'  to  remove  all  possibility 
of  reasonable  objection  on  that  ground.  If 
the  plaintiff  believed  there  were  conflicting 
propositions  in  the  charge,  be  was  not  at 
liberty  to  sit  by  and  take  the  chance  of  win- 
ning upon  the  proposition  that  was  favorable 
to  him,  without  also  taking  the  risk  of  be- 
ing defeated  upon  the  proposition  that  waa 


unfavorabl&  If  he  wished  to  a 
th»  risk,  it  was  his  duty  to  spa 
ont  the  Inconsistency  so  that  li 
remedied.  Faimessi  and  Jnstlee 
this  course.  As  he  failed  to  do  se 
the  right  to  insist  upon  the  Ineoa 
a  ground,  of  exception.  "Geaeza 
will  be  insufllclent  where'  the  h 
of  the  ob^ction  insisted  upon  is  f 
It  bad  been  spedflcally  poiated 
trial  It  might  have  been  obvlatei 
the  general  objection  was  calculat 
the  attention  from  the  special  o 
which  the  party  intended  to  rely." 
r.  Bath,  38  N.  H.  179,  1%;  HataK 
ance  Co.,  69  N.  H.  190;  Emery 
Co.,  67  N.  H.  434,  436,  36  AU.  367. 
overruled^ 


PIKE,  J^  did  not  sit 
cnrred. 


The  ( 


ECATKBS'et  aL  t.  OARR  e 

(Supreme  Court  of.  Kisw  Hampsh: 

mack.    March  IS,  1901.] 

WILLS— TRUSTS-CHARTrABLK     CBl 

ITT  —  TKOSTT)B'S  DISCRETION  — 1 

DBTVISIi— DBFINITBNBSS— Crr-mBS 

— BENBFIOIARIGe-SPBCXriCATIOl 

TY— BQOITY-^ORISDICTIOS  —TBI 

LIMITATION. 

1.  Testator  devised  his  estate  to  < 
tees,  "to  expend"  la  their  discret 
such  sums  and  at  such  tiiaes  as  mi 
them  advisable,  the  "iacome"  thei 
benefit  of  the  poor  in  the  state,  and 
Ue  and  edncatioiral  purposes  the 
that  the  trustees  were  vested  with 
only  as  to  the  details  of  executini 
and  were  not  given  the  power  to 
income  or  not,  as  they  might  choosi 

2.  The  trust  was  not  InTaiid  on 
that  the  estate  devised  to  each  ob 
indefinite  that  the  trust  could  not 
by  a  court  of  equity. 

8.  The  objects  of  the  testator's  I 
not  so  indefinite,  and  the  plan  of 
so  vague,  that  it  would  be  impoi 
court  of  equity  to  determine  wheth 
was  executed  as  the  testator  inteu< 

4.  The  contentioa  that  the  tmst 
because  no  specific  beneficiaries  i 
in  the  will,  and 'that  therefore,  thei 
no  one  to  enforce  its  execution.  ca[ 
tained,  since  It- is  the  duty  of  the  p 
force  It  throui^  the  proper  public  c 

6.  The  contention  that  the  trust 
because  the  statute  of  charitable  n; 
c.  4)  waa  not  in  force,  and  that  tl 
other  source  of  equitable  jurisdictio) 
ities,  cannot  be  sustained,  since 
orifrinal  and  Inherent  jariadiction  a\ 
independent  of  the  statute. 

0.  The  contention  that  the  powe 
the  income  to  educational  purpos 
broad,  and  would  allow  the  tmste 
funds  to  purposes  not  charitable, 
sustained. 

7.  Pub.  St.  c.  147,  S  8,  proTidins 
division  of  profits  among  sto«khol 
the  object  of  a  corporation,  it  shi 
property  exceeding  IfSOO.OOO  with 
anthority  from  the  legislature,  does 
tute  a  limitation  on  the  power  of  t 
devise  for  charitable  uses  to  hold  d 

Bill  by  George  W.  Haynes  an^ 
heirs  of  John  H.  Pearson,  deceaa 
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Clanoiee '  B.  Catr  anO-  otliersv.  tor  a  deeree 
<leetartng  a  tnmt  cnKteA'by  deoeased's:  yti& 
Invnlld,  and  cron  bill  by  dai-eaoe  B.  Cair 
and  otLetBs  ar  deceased's  excexdzm,  tor  con- 
stmction  of  tba  wOl.    Case  discharged. 

Bill  In  eqnltjr,  by  the  heirs  of  the  late 
John  H.  Pearson,  praying  for  a  decree  declar- 
ing a  tmstcreated  hy  his  vlll  void.  The  de- 
fendants' are  the  exectrtora  of  the  wtH  and 
the  attorney  general  of  the  state.  The  ezeca- 
tors'  bave  filed  an  answer,  which  lAey  ask  to 
bnve  considered  as  a- cross  Mil,  la  which  th^ 
pray  for  advice  and  dfrertion  as  to  their  doty 
In  renpect  to  the  clause  of  the  will  in  ques- 
tion. By  the  will  and  codtctls,  after  certain 
provlaions  for  the  tewtator's  widow  and  hla 
nepbew'  and  niece,  the  residnary  estate  is 
converted  into  a  tmat  f or  various  private  aad 
public  purposes.  In  the  following  words  and 
flgorea:  "Item  7.  I  give,  beqneatli,  and  de- 
vise all  the  rcBt,  residue,  and  remainder  of 
my  estate,  of  every  description,  to  the  tms- 
tees  hereinafter  named,  and  their  successorB, 
In  trust;  forever,  fbr  the  following  uses  and 
purposes."  Then'  follow  sevm  clauses  sea- 
ting forth  varkms  speclSc  purposes,  the  va- 
lidity of  which  Is  not  controverted,  but  dis- 
posing-of  only  a'  small  portion  of  the  trust 
estate.  The  balance  is  then  devoted  to  public 
ohaxtty,  as  follows:  "(8)  To  expend,  In  their 
discretion,  in  such  sums,  at  such  times,  and 
In  such  manner  as  may  seem  to  them  advia- 
able;  tke  income  of -my  said  estate  remaining 
after  the  payment  of  all  charges  thereon 
created  by  and  under  this  will,  and  all  other 
legitimate  charges  against  my  said  estate, 
for  the  benefit  of  the  poor  and  destitute  In 
said  state  of  New  Hampshire,  and  for  chari- 
table and  educational  purposes  therein."  The 
same  persons  are  nominated  executors  and 
trustees.  The  plaintiffs  allege  that  the  trust 
so  attempted  to  t>e  created  is  void  in  law.  and 
that  the  property  thereby  attempted  to  be 
conveyed  belongs  to  them  as  the  heirs  of  the 
testator,  and  should  be  distributed  among 
them  accordingly.  The  defendants  deny 
these  allegations,  and  allege  that  the  trust  is 
valid,  and  that  upon  the  settlement  of  their 
account  as  execntors  the  property  Included 
In  the  trust  shonld  be  paid  over  and  trans- 
ferred to  the  trustees  named  in  the  will. 
The  estate  which  -will  become  subject  to  the 
trust  provisions,  if  valid,  will  amount  in 
-value  to  aereral  hundred  thousand  dollars. 
The  bin,  answer,  and  copies  of  the  will  and 
codicils  may  be  referred  to  In  argument. 

Oliver  £.  Branch,  John  Haynes,  and  Fran- 
cis J.  Heney,  for  plaintiffs,  lilastman  &  Hol- 
Us.  George  W.  Stone,  John  S.  H.  Frinlc,  and 
John  M.  Mitchell,  for  defendants. 

BLODGKTT,  C.  J.  The  issue  betwe^  the 
parties  Is  upon  the  validity  of  a  bequest  for 
the  creation  of  a  charitable  trust  by  the  wUI 
of  the  late  John  H.  Pearson.  The  plaintiffs 
ask  that  the  l>eqQe8t  be  declared  void,  and 
the  esecutors  pray  the  advice  and  direction 


of  the  court  as  to  tteii-  dutiM  in  tie 
Ises.  In  the  first  iastance,  tbe  pacttss  iM- 
asree  as  to  the  meaning  of  tbe  language  tved 
by  the  testator.  Th«  danae  la  qaestloB  earn- 
mits  the  resldne  of  tbe  estate' to.  three  tm*- 
tees,  '*to  etcpencL,  in  their  dJHUL'oUon,  in  siudi 
sums,  at  such  times;  8iid<in  such  manner  as 
may  seem  to  ttwMt  adtdaaUle,  the  utoomt  of 
my  said  estate,  *  •  *  for  tUe' benefit  of 
the  poor  and  destitute  in  New  HanqpstalM, 
and  for  diaritable  and  eduositioiial  porpoMs 
therein."  The  contentlim,  arises  upan.  tbe 
meaning  of  the  words  'In  their  dlscnilam." 
On  the  one  hand,  It  is  utgnd.tbat  they  mean 
a  discretion  to  expend  or  ncdi.tO'  axpeai; 
and,  on  tlie  other,  tbait  the  intent  waa  to  al- 
lo-vr  the  trustees  to  enBTcise  tiielr  Jndgrrwt 
only  in  the  details  of  the  exeeuttcm  of  tbe 
declared  purpose  as  to  the  use  of  tbetnoome 
The  latter  is  manifestly  tbe  true  cowatmrtlon. 
The  trustees  are  specifically  and  ImperatlTel^ 
enjoined  to  expmd  the  inoome.  The  will  is 
not  "to  expend  the  income,  or  te  add  it  t»  tbe 
prlnolpal,  in  theii  dtsctetloB."  There  ia  notli- 
ing  in  tiie  language  of  this  item,  or:  in  i  the 
will  as  a  wholev  or  In  any  particular  part 
thereof,  ertdenclng.  any  such  pnrposei  If 
there  had.  been  such  a  design,  tbe  -n411  woaM 
somewhere  furnish  evidence  of  it  Not  only 
Is  this  so,  but  by  italicizing,  as  he  did,  tbe 
words  "to  expend"  and  "the  income,"  tbe 
testator  plainly  emphaaieed.hls  purpose^  and 
clearly  set  forth  what  he  had  in.  mind.  He 
intended  a  present  and  contlnBlng:  pabUe 
benefaction^  and  tbe  means  he  chose  hiy 
which  to  accomplish. tbe  end  In  view  waa  tbe 
expenditure  of  the  inconw  of  tbe  property  by 
these  trustees  and  their  successors.!  Tbe  com- 
struction  contended'  for  by  tbe  plaintiffs  is 
technical  to  an  extreme,  and  leaves  wboUy 
out  of  view  the  coaneullon  in.  which  tbe 
words  were  used.  Tlie  expres8ton%  "In  tbeir 
discretion,  in  such  sums,  at  such  timea*  and 
in  such  manner  as  may  seem  to  them .  aO- 
vlsable,"  were  all  inserted  to  make  sure  that 
tbe  trustees  should  be  left  unhampered  In  tbe 
administration  of  the  trust  -within,  the  specl*- 
fied  limits.  None  of  these  words  were  used 
for  the  purpose  of  giving  the  trustees  povrer 
to  defeat  the  object  the  testator  had  In.  mind: 
The  discretion  given  la  as  to  the  manner  of 
spending,  and  not  as  to  spending  or  -withbold^ 
ing.  The  command  to  spend  tdia  inoome  la 
plain,  and  easily  understood.  It  leaves  notb* 
Ing  to  implication  upon  the  qnestion  of  tbe 
imposition  of  a  positive  duty.  Upon  this 
point  we  cannot  but  regard  the  evidence-  as 
persuasive,  convincing,  and  decisive  agalnat 
the  plaintltCs'  contention. 

The  other  grounds  advanced  fbr  holdiqg 
the  devise  invalid  are,  In  the  main,  but  vaiii- 
oua  forms  of  the  proposition  that  the  whole 
scheme  la  too  vague  and  indefinite  to  be 
capable  of  enforcement  In  a  court  of  equity. 
It  Is  argued  that  "the  estate  is  hopelessly  ia^ 
definite,"  in  that  there  is  no  ^edflcation.  of 
what  portion  thereof  shall  go  to  each  object. 
If  this  objection  is  of  any  forcaHt  is  net  be> 
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-cause  the  estate  Is  uncertain,  but  because 
the  beneficiaries  are  not  definitely  pointed 
out.  It  Is  evident  that  the  Income  of  the 
estate,  after  the  payment  of  a  small  number 
ef  clearly-defined  charges,  Is  a  sufliclenly  spe- 
-dflc  subject-matter  upon  -which  to  Impose  a 
trust  It  Is  no  objection  to  the  validity  of  a 
charitable  gift  that  it  Is  made  up  of  several 
parts,  which  are  to  be  administered  together, 
the  Income  to  be  divided  according  to  the 
discretion  of  the  trustee.  Webster  v.  Sugh- 
cow,  69  N.  H.  380,  383,  45  Atl.  139;  Gafney  t. 
Kenlson,  64  N.  H.  3o4.  857,  10  Atl.  706. 

The  next,  and  apparently  the  principal,  ob- 
jection of  the  plalntUTs  Is  that  the  objects  of 
the  testator's  bounty  are  too  Indefinite;  that 
the  plan  of  distribution  is  so  vague  that  it 
would  be  Impossible  for  a  court  to  determine 
whether  it  was  executed  as  the  testator  in- 
tended, and  therefore  it  cannot  be  carried  out. 
But  this  argument  is  based  upon  a  radical  er- 
ror. It  assumes  that  the  testator  had  in  mind 
certain  and  definite  beneficiaries,  and  that 
the  court  must  be  able  to  see  to  it  that  the 
property  goes  to  them.  Starting  with  this 
false  basis,  the  whole  argument  is  erroneous 
or  Inapplicable.  What  was  the  testator's  in- 
tent? What  did  he  have  in  mind  when  be 
made  this  will?  What  is  the  purpose  which 
the  court  is  to  see  that  the  trustees  fulfill? 
What  is  It  that  the  trustees  are  to  be  super- 
vised in  the  execution  of?  Not  details  of 
distribution.  Not  the  conferring  of  this  sum 
on  such  a  school,  the  giving  aid  to  a  certain 
poor  widow,  or  the  endowment  of  a  free  bed 
in  a  given  hospital.  The  testator  did  not  ex- 
press any  such  minutiae  in  this  will.  They 
formed  no  part  of  this  Intent.  What  he  in- 
tended was  that  these  trustees  and  their  suc- 
cessors should  expend  this  Income  for  such 
of  certain  specified  charitable  objects  as  to 
them  seemed  most  worthy.  This  was  his 
thought,  as  evidenced  by  his  act.  This,  and 
this  only,  is  the  intent  to  be  carried  out 
There  is  no  practical  difficulty  in  performing 
the  Judicial  act  of  determining  whether  this 
intention  is  carried  into  effect,  and  the  trust 
Is  not  to  be  held  invalid  on  this  ground, 
-"^here  is  a  wide  distinction  between  a  gift 
to  charity  and  a  gift  to  a  trustee  to  be  by 
bim  applied  to  charity.  In  the  first  case  the 
court  has  only  to  give  the  fund  to  charitable 
institutions,  which  is  a  ministerial  or  prerog- 
ative act;  in  the  second  case  the  court  has 
Jurisdiction  over  the  trustee,  as  it  has  over 
all  trustees,  to  sec  that  he  does  not  commit 
a  breach  of  his  trust  or  apply  the  funds 
in  bad  faith,  or  to  purposes  that  are  not 
charitable."  2  Perry,  Trusts  (5th  Ed.)  {  719. 
It  is  apparent  that  this  distinction  is  well- 
grounded  in  reason.  The  objections  to  vague 
and  Indefinite  trusts  for  charity  are  that  the 
court  cannot  surely  determine  whether  they 
are  duly  executed  by  the  trustees  In  accord- 
ance with  the  Intent  of  the  donor;  and  that, 
in  the  absence  of  a  trustee,  the  court  cannot 
perform  the  ministerial  act  of  dividing  the 
Cift  among  various  beneficiaries.    When  these 


objections  are  avoided,  there  la 
to  defeat  the  meritorious  purpoa 
tor.  It  Is  to  be  borne  in  mind  t 
as  to  declaring  indefinite  trusts  ' 
been  put  upon  any  ground  of  p 
They  are  declared  void  because 
and  functions  of  courts  are  sue! 
is  no  power  to  carry  out  the  t 
donor.  When  the  case  Is  such  t 
pose  may  be  effectuated  by  a  dc 
within  the  power  of  the  court  t 
trust  must  be  upheld.  It  is  the  f 
ply  this  test  that  has  led  to  a  fe 
decisions.  These  cases  are  pred 
the  failure  to  note  that  in  sucl 
whole  duty  of  the  court  is  perfor 
Ing  that  the  trustee  aK>lies  the  f 
within  the  designated  class.  It  e 
practicable  for  this  court  to  ma 
dividing  the  Income  of  the  fund 
ent  case;  but  no  obstacle  appc 
vent  a  speedy  determination  of 
which  might  arise  In  respect  of  ■ 
trustees  were  exceeding  their  p< 
remark  of  the  Ck>nnectlcut  court 
what  similar  case  Is  applicable  1 
class  to  be  benefited  Is  a  large  ( 
testator  has  imposed  no  restric 
race  or  residence,  but  the  numb 
ble  beneficiaries  under  a  charita 
is  Immaterial  where  a  power  of 
given."  Woodruff  v.  Marsh,  63 
129.  26  Atl.  846,  848,  38  Am.  St  B 
"In  all  charitable  uses,  oi*  nearly 
sons  ultimately  to  be  benefited  b 
ty  are  uncertain.  They  are  only 
talned  by  the  general  purpose;  i 
be  Indicated  sufficiently  to  bin 
science  of  the  trustee,  as  It  Is 
enough."  Derby  v.  Derby,  4  R. 
the  general  object  of  the  bequee 
out,  or  if  the  testator  has  fixed  ti 
doing  so  by  the  appointment  of  ti 
the  power  of  selection  vested  in 
the  gift  must  be  treated  as  sufli 
nlte  for  Judicial  cognizance,  and 
ried  into  effect"  BuUard  v.  Ct 
Mass.  632,  541,  21  N.  E.  951,  95< 
Keiiey,  153  Mass.  433,  26  N.  E. 
general  American  rule  Is  substi 
same.  Heslceth  v.  Murphy,  35  N 
Erskine  v.  Whitehead.  84  Ind.  35 
Teachout  24  Ohio  St  525;  Sowei 
us,  39  Ohio  St.  29,  48  Am.  Rep.  4] 
Fowler,  121  lU.  2C9,  12  N.  E.  33 
491;  Qulnn  v.  Shields,  62  Iowa, 
W.  437,  49  Am.  Rep.  141;  Cleme 
60  Vt  716,  28  Am.  Sep.  622;  Fo 
86  Me.  87,  29  Atl.  940;  Howe  v. 
Mo.  45,  3  S.  W.  S90.  "An  examln 
authorities  generally  will  show  tl 
em  times  instances  of  testaments 
ing  rendered  void  for  uncertalntj 
of  much  less  frequent  occurrenc 
merly,  and  that  courts  are  now 
formly  reluctant  to  admit  uncer 
ground  for  avoiding  the  formal 
of  property."    Gafney  v,  Eenlso 
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■.  354.  350.  10  Aa  706.  708.  It  toUows  that 
the  question  of  the  royal  prerogative,  which 
has  been  so  extensively  diacussed  by  the 
plaintiffs.  Is  not  here  involved.  Conceding 
that  there  is  such  a  power,  as  distinguished 
from  the  general  equitable  Jurisdiction  over 
trusts,  and  that  it  Is  not  to  be  exercised  by 

r     this  court,  the  result  here  is  not  affected. 

~  There  has  been  no  failure  of  the  scheme  of 
the  testator.  The  plan  is  for  the  trustees 
and  their  successors  to  exercise  a  continuing 

~.  discretion,  within  the  prescribed  limits.  The 
expression  of  the  Idea  is  not  imperfect  The 
bequest  belongs  to  the  class  "of  indefinite 

1      trusts  where  the  trustee  must  exercise  a  con- 

3  tinulng  power  and  discretion  in  the  selection 
of  objects  of  the  charity.  Successors  to  the 
trustees  appointed  in  the  will  •  •  •  would 
have  the  right  to  exercise  the  power  from 
the  clear  Intent  of  the  testator."  2  Perry, 
Trusts  (5th  Ed.)  {  721. 

For  the  same  reasons,  it  Is  unnecessary  to 
examine  the  cy-pres  doctrine.  The  method 
of  carrying  out  the  testator's  purpose  is  to 
be  that  laid  down  in  the  will.  Whether  a 
new  method  would  be  devised  if  that  one 
should  fail,  is  a  question  which  is  entirely 
immaterial  as  the  case  now  stands. 

It  is  also  lu-ged  that  this  trust  must  tall 
because  there  are  no  specific  beneficiaries 
pointed  out  In  the  will.  The  claim  is  that 
there  must  be  some  one  capable  of  enforcing 
the  execution  of  the  trust,  and,  if  no  one  is 

■  named  in  the  will,  the  trust  cannot  be  execut- 
ed. It  is  true  that  cases  may  be  found  which 
uphold  such  a  rule.    It  appears  to  be  the  law 

I-  of  New  York  and  some  other  states.  Its  prac- 
tical effect  is  to  abolish  all  charitable  trusts. 
Indefiniteness  of  beneficiaries  is  an  essential 
element  of  s  charitable  use.  Russell  v.  Al- 
len, 107  U.  S.  163,  2  Sup.  Ct  327,  27  L.  Ed. 
397.    The  benefit  is  not  for  specified  persons, 

;  but  for  the  public.  If  there  is  a  breach  of 
trust,  the  public  can  appear  through  its  ap- 
pointed officers.  This  rule  is  in  force  here 
to  such  an  extent  that  no  decree  affecting 

I  such  public  right  is  effective  unless  the  at- 
torney general  Is  a  party  to  the  proceedings. 
Asylum  v.  Lefebre,  68  N.  H.  238,  240,  45  Ati. 
1067,  and  cases  cited.  The  means  for  enfor- 
cing the  trust  are  ample.  The  rights  are  not 
individual,  but  public,  and  are  to  be  protected 
by  those  whose  duty  it  Is  to  conserve  the 
public  Interests.  Any  other  construction 
would  "subvert  the  foundation  of  all  public 

;        charity."    2  Perry,  Trusts  (5th  Ed.)  <  732. 

The  plaintiffs  also  Insist  that  the  cases  In 
several  Jurisdictions  decide  that  a  bequest 
nice  that  under  consideration  is  void,  and 
that  there  is  no  case  to  the  contrary  in  this 
state.  It  is  conceded  that  tnere  are  such 
decisions,  but  they  depend  largely  upon  lo- 
cal statutes.    Those  which  hold  that  a  gift 

^  like  this  is  too  vague,  that  it  is  not  enforce- 
able because  there  is  no  certain  beneficiary, 

;-        and  that  It  violates  the  rule  against  per- 
petuities, all  depend  upon  the  proposition 
that  the  statute  of  43  Ells.  c.  4,  is  not  In 
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force,  and  that  there  is  no  other  source  of 
equitable  jurisdiction  over  trusts  for  chari- 
ties. This  is  the  position  taken  in  New 
York.  The  statute  of  Elizabeth  was  there 
repealed  in  1788,  and  the  construction  placed 
upon  the  rei)ealing  act  was  that.  If  there 
had  been  equity  Jurisdiction  over  charities 
before  the  statute  of  Elizaoeth  was  enacted, 
it  was  the  intent  of  the  legislature  to  take 
it  away  by  the  repeal  of  1788.  Levy  v.  Levy, 
33  N.  Y.  97t  110;  Bascom  v.  Albertson.  34  N. 
Y.  684,  602,  et  seq.;  HoUana  v.  Alcock,  108 
N.  Y.  312,  336,  16  N.  B.  805.  The  New  York 
view  obtains  In  Virginia  (Gallego's  Ex'rs  v. 
Attorney  General.  3  Leigh,  450,  24  Am.  Dec 
050),  In  Maryland  (Dashiell  v.  Attorney  Gen- 
eral, 5  Har.  &  J.  392,  9  Am.  Dec.  572),  hi 
Michigan  (Methodist  Church  v.  Clark,,  41 
Mich.  730,  3  N.  W.  207),  and  in  Minnesota 
(Lane  v.  Eaton,  69  Minn.  141,  71  N.  W 
1031,  88  L.  R.  A.  669,  68  Am.  St  Rep.  141); 
but  has  apparentiy  ceased  to  obtain  In  Wis- 
consin (Harrington  v.  Pier,  105  Wis.  485, 
82  N.  W.  345,  50  L.  R.  A.  307).  These  are 
the  states  upon  whose,  decisions  the  plain- 
tiffs chiefly  rely.  Depending,  as  these  de- 
cisions do,  upon  local  statutes  tor  their  force 
and  effect  it  la  quite  unnecessary  to  argue 
that  they  are  valueless  here.  Cases  from 
Jurisdictions  where  the  legislature  has  re- 
duced charitable  bequests  to  the  level  of 
legacies  for  private  purposes  throw  no  light 
upon  the  question  of  what  constitutes  a  valid 
charity  at  common  law.  The  plaintiffs'  au- 
thorities are  substantially  all  from  states 
which,  in  effect  deny  the  whole  doctrine 
of  charitable  trusts.  From  the  first  such 
trusts  have  been  recognized  In  this  state, 
both  in  the  decisions  of  the  courts  and  the 
acts  of  the  legislature.  Union  Baptist  So- 
ciety V.  Town  of  Candla,  2  N.  H.  20,  Laws 
1830,  p.  510;  Duke  v.  Fuller,  9  N.  H.  536, 
32  Am.  Dec  392;  Webster  v.  Sughrow,  69 
N.  H.  380,  45  Atl.  139,  and  cases  cited. 
There  is  no  statute  in  this  state  repealing 
the  statute  of  Elizabeth,  and  the  rule  here 
is  that,  whether  it  has  been  adopted  or  not 
"courts  of  equity  have  original  and  inherent' 
Jurisdiction  over  charities,  independent  of 
the  statute."  Goodale  v.  Mooney,  60  N.  H. 
528,  533,  49  Am.  Rep.  334;  Webster  v.  Sugh- 
row, supra.  Furthermore,  so  far  as  the  com- 
mon law  has  been  declared  in  this  country. 
It  has  been  held  with  substantial  unanimity 
that  such  a  trust  as  that  under  considera- 
tion is  valid.  2  Perry,  Trusts  (5th  Ed.)  I  748, 
and  authorities  there  reviewed;  5  Eng.  Rul- 
ing Cas.  575-680,  American  notes. 

The  claim  is  also  advancea  that  the  power 
to  devote  the  income  to  educational  pur- 
poses Is  too  broad;  that  It  would  allow  the 
trustees  to  apply  the  fund  to  purposes  not 
charitable;  and  therefore  the  whole  gift  is 
void.  "In  the  case  of  a  charitable  gift 
above  all  others.  It  is  often  said  the  con- 
struction should  be  such  aa  will  preserve, 
rather  than  destroy,  the  gift"    Goodale  v. 

Mooney,  60  N.  H.  534,  48  Am.  Uejf.  836.    It 
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Is  undoubtedly  tbe  law  In  most  states  tbat, 
where  property  Is  gtveto  to  trustees,  witb 
power  to  apply  It  either  to  uses  which  are 
or  those  which  are  not  wltbln.  the  classes 
Included  In  charities,  the  whole  mnst  fail, 
so  far  as  the  application  of  the  peculiar  doc- 
trines of  charitable  uses  Is  concerned.  Btrat- 
ton  T.  College,  149  Mass.  SOS,  21  N.  B.  874, 
5  L.  B.  A.  33.  But  that  is  not  tbe  present 
case.  The  gift  Is  to  educational  piBi;>08es. 
It  Is  not  for  tbe  private  gain  of  those  who 
are  engaged  in  educational  worfc.  A  be- 
stowal of  the  income  upon  the  owners  of  a 
school  conducted  for  private  gain  would  not 
be  putting  it  to  a  charitable  use.  Neither 
would  it  be  an  application  thereof  to  educa- 
tional purposes,  such  a  gift  would  enrlcb 
the  educator,  or  the  owners  of  an  educa- 
tional entei-prlse,  but  would  not  promote  edu- 
cation in  the  sense  Intended  by  the  testator, 
and  is  not  wltbln  the  power  conferred  upon 
tbe  trustees.  To  come  within  the  fair  mean- 
ing of  tbe  phrase  "for  edacatlonal  purposes," 
tbe  use  must  be  one  which  directly  pro- 
motes the  causjs  of  education.  This  is  a 
charitable  use.  Jackson  "v.  Phillips,  14  Allen, 
639.  The  trust  created  by  this  will  contains 
all  tbe  requisites  of  a  valid  charity,  as  set 
forth  In  Goodale  v.  Mooney.  60  N.  H.  528,  S33, 
49  Am.  Rep.  334.  The  words  are  impera- 
tive. The  testator  places  the  property  in 
tbe  hands  of  tbe  trustees,  with  directions  to 
care  for  and  invest  tbe  same,  and  distribute 
the  Income.  "The  subject  Is  tbe  remainder 
of  his  estate,  and  Is  certain."  The  object 
Is  tbe  relief  of  the  poor  and  destitute  in  the 
state  of  New  Hampshire,  and  for  educational 
and  charitable  purposes  therein.  Tbe  in- 
dividual beneficiaries  are  uncertain,  as  they 
must  always  be  in  tbe  case  of  a  charitable 
trust;  but  tbe  objects  are  .<<learly  defined, 
and  there  can  be  no  difficulty  In  determin- 
ing whether  a  given  purpose  comes  within 
the  prescribed  classes.  "The  class  is  cer- 
tain, and  the  individuals  to  be  selected  from 
It  may  be  made  as  certain  by  the  election  of 
the  trustees.  Were  no  mode  of  selection 
pointed  out  in  the  will,  there  might  be  force 
in  the  objection;  but  there  is  a  m^de.  The 
beneficiaries  are  to  be  selected  by  the  trus- 
tees, and,  when  selected,  are  to  enjoy  the 
charity  In  greater  or  less  proportions  from 
year  to  year,  or  in  such  form  as  tbe  trus- 
tees may  tblnk  best"  Treat's  Appeal,  30 
Conn.  113,  116. 

Finally,  it  Is  contended  In  the  plaintiffs' 
behalf  that  the  statute  limiting,  the  power  of 
non  diviaend  paying,  voluntary  corporations 
to  hold  property  (Pub.  St  c.  147,  t  8)  should 
lead  to  a  decision  that  these  trustees  can- 
not hold  a  larger  sum.  The  arguments  ad- 
vanced in  support  of  this  novel  claim  might, 
with  propriety,  be  urged  upon  tbe  legisla- 
ture as  reasons  why  the  statute  should  be 
made  applicable  to  all  eleemosynary  trustees, 
but  they  have  no  application  here.  Perhaps 
It  would  be  better  if  the  law  were  as  the 
plaintiffs  claim  It  should  oe;  but  the  suffi- 


cient answer  here  is  that  tbe  leg 
not  entertain  sncb  views. 

Tbe  plaintiffs'  bill  should  be 
The  trustees  should  l>e  advised 
settlement  of  their  account  as  e: 
proceed  with  tbe  execotioh  of  thi 
trlbutlng  the  residue  of  the  inc 
property  among  tbe  specified 
benefldarles.  They  are  to  make 
as  to  them  seems  best  If  doubt 
after  arise  as  to  whether  a  prop 
is  within  the  classes  specified, 
vice  can  be  bad  upon  applicatic 
V.  Kenlson,  64  N.  H.  354,  357, 10  i 
any  one  desires  to  make  complal 
Ing  the  acts  of  the  trustees,  proci 
be  Institnted  through  the  intervei 
atteiT.ey  general.  The  D«d>Ua  ( 
H.  450.    Case  discharged.    All  ca 


MASON  V.  SMITH. 

(Supreme  Oonrt  of  Pennsyirania. 
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PARTNKRSHIP— asSTABUSBupBNT  - 

CT'OF  BVIDBNCB— PLBAOINO— 

BIVB  ANSWaR— CONOLUSIVE 

1.  la  «qultT  a  responsive  answer  \ 
in  favpr  of  the  defendant  unless  it 
by  the  testimony  of  two  credible  ^ 
by  one  witnesa  and  such  corrobo 
and  cireumstances  as  are  equal  to  tl 
of  another  witness. 

2.  Plaintiff  was  president  and  de 
a  creditor,  of  a  fiuancially  embam 
ration,  llie  latter  sug^sted  tha 
eiiase  the  stoclc,  bnt  plaintiff  decU 
aider  the  proposition  until  arraoge 
be  made  to  neX  enouf;h  money  tn  r 
pany  on  a  paying  basis.  Plaintiff 
company  to  sell  the  stoclc,  which  i' 
fendant  who  purchased  on  hla 
Subsequently  defendant  stated  to 
that  as  they  had  arranged  to  ba; 
he  wished  the  plaintiff  to  stay  wi 
the  company,  and  that  they  wouli 
or  sell  it,  and  that  he  wishea  plaint 
half  interest  in  It.  Plaintiff  OQJecte 
ficulty  of  raising  money  to  develop 
ty,  and  was  told  by  defendant  thi 
attend  to  the  finances  and  assume 
bility  thereto,  but  for  that  reason 
the  stock  should  remain  with  bin 
said  that  defendant  would  be  nngi 
ercT  forgot  their  agreement,  to  wl 
ant  replied  that  he  would  not  do  ■ 
ter  l>ecarae  prMideut  of  the  corpc 
the  plaintiff  an  empluyS.  The  latte 
fer  to  an  agreement  or  assert  a  rigt 
pete  in  tbe  miinag«ment  or  proceeds 
pany  nntil  four  years  afterwards, 
the  evidence  did  not  establish  a 
agreement 

Appeal  from  court  of  common 
ver  county. 

Suit  by  Albert  O.  Mason  agaii 
A.  Smith  for  a  partnership  acco 
the  appointment  of  a  receiver, 
cree  in  fttvor  of  plaintiff,  defendi 
Revemed. 

J.  F.  Reed,  N.  B.  BlUIngsley,  a 
Reed,   for   appellant     John   M. 
Robert  W.  Taylor,  and  Wm.  A. 
for  appeli 
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FELL,  J.  It  is  averred  In  tbe  blU  filed  that 
in  February,  1886,  tbe  plaintiff  and  defend- 
ant,  being  then  tlie  owners  of  a  part  of  tba 
stoclt  of  tbe  Oblo  Valley  Gas  Company,  en- 
tered into  a  parol  agreement  to  purchase  the 
remainder  of  tbe  stock,  and  to  divide  equally 
tbe  profits  which  should  arise  from  the  man- 
agement of  the  company  or  the  sale  of  its 
stock;  that  in  pursuance  of  ttala  agreement 
tbey  DBited  their  credit,  efforts,  and  tnfla- 
ence,  pm'chased  the  stock,  and  managed  tbe 
company  ontil  October,  1899,  when  they  sold 
tbe  same  at  a  net  profit  of  |255,000;  that 
with  a  part  of  the  profits  of  this  sale  they 
purchased  a  large  tract  of  land  in  West  Vir- 
ginia, bnllt  a  pottery,  paid  the  subscriptions 
on  the  stock  of  the  corporation  which  they 
formed,  known  as  tbe  Taylor,  Lee  &  Smith 
Company,  and  purchased  the  stock  and  prop- 
erty of  the  Knowlea,  Taylor  &  Anderson 
Company,  an  Ohio  corporation  engaged  in 
manufacturing  sewer  pipe,  which  stock  tbey 
afterwards  sold  for  $175,000;  that  all  of 
these  purchases  and  sales  were  made  in  tbe 
defendant's  name,  and  that  be  holds  tbe  ti- 
tle to  all  of  tbe  Joint  property  unsold,  except 
tbe  stock  of  tbe  Taylor,  Lee  &  Smith  Com- 
pany; that  the  defendant  is  Investing  tbe 
joint  property  and  assets  in  other  oiter- 
prlses  without  the  consent  of  tbe  plaintiff, 
and  refuses  to  give  him  a  statement  of  their 
mutual  accounts;  and  that  the  share  of  the 
profits  of  these  enterprises  to  wblcb  tbe 
plaintiff  is  entitled  amounts  to  $175,000  or 
$200,000.  The  prayers  of  tbe  bill  are  for  a 
receiver,  an  accounting,  and  general  relief. 
The  answer  contains  a  distinct  and  complete 
denial  of  all  tbe  averments  of  partnership. 
Joint  pnrcbase,  or  Interest,  and  avers  that 
all  the  stoeks,  lands,  etc.,  referred  to  in  tbe 
bill  were  bought  by  the  defendant  with  his 
own  funds  or  upon  his  own  credit,  and  for 
bis  own  accoimt;  that  there  was  never  any 
agreement,  arrangement,  or  understanding  of 
any  nature  or  kind  with  the  plaintiff  that  be 
was  to  receive  any  compensation  for  his 
services  in  connection  with  these  transac- 
ti<m3.  or  any  profits  arising  therefrom;  that 
tbe  only  services  he  rendered  were  in  mat- 
ters of  detail  after  tbe  negotiations  were 
completed;  and  that  these  were  rendered 
voluntarily  by  him,  in  tbe  expectation  that 
his  itositlon  as  an  officer  of  some  of  the  com- 
panies connected  with  the  property  would 
be  assured  if  they  became  vested  in  tbe  de- 
fendant The  answer  is  fully  responsive, 
the  denial  of  every  material  allegation  being 
specific  and  absolute. 

In  equity  a  responsive  answer  is  conclusive 
in  favor  of  the  defendant  unless  it  is  over- 
come by  tbe  testimony  of  two  credible  wit- 
nesses, or  of  one  witness  and  such  corrobo- 
rating facts  and  circumstances  as  are  equal 
to  the  testimony  of  another  witness.  Tbe 
plaintiff  was  the  only  witness  who  testified 
to  tbe  making  of  an  agreement  by  which  be 
acquired  any  interest  In  the  properties  pur- 
chased, and  all  of  bia  testimony  in  relation 


thereto  was  denied  by  tbe  defendant.  In 
Older,  therefore,  to  entitle  him  to  a  decree 
for  an  account,  it  was  necessary— First,  that 
his  testimony  should  clearly  show  that  a 
partnership  agreement  had  been  made  as  al- 
leged In  tbe  bill;  and,  secondly,  that  his  tes- 
timony should  be  corroborated  by  facts  or 
droumstances  established  by  indisputable 
evidence.  The  appellant's  contention  is  that 
as  to  both  of  these  essentials  there  was  an 
entire  failure. 

The  turning  point  of  the  case  was  the 
relation  of  the  parties  to  each  other  In  tbe 
purchase  of  the: stock  of  tbe  Ohio  Valley 
Oas  Company.  Ab  to  this  tbe  allegation  Is 
that  there  was  a  partnership  agreement  to 
unite  their  credit,  efforts,  and  Influence,  and 
to  divide  equally  the  profits  of  management 
and  sale.  Upon  this  allegation  the  whole 
case  rests.  In  considering  the  plalntifTs 
testimony  in  rdation  to  this  subject.  It  Is 
important  to  understand  the  condition  of 
tbe  company,  and  tbe  relatl<Hi  of  tbe  pardea 
to  it  Tbe  capital  of  tbe  Ohio  Valley  Oas 
Company  was  $100,000,  divided  into  20,000 
shares,  19,000  of  which  were  owned  by  the 
Guarantee  Trust  Company  of  Philadelphia. 
Tbe  gas  company  was  not  prosperous.  It 
bad  many  miles  of  pipe,  and  a  market  for 
all  the  gas  It  could  fiunlsb,  but  tbe  supply 
of  gas  was  insufflcient  and  its  Increase  by 
the  purchase  of  new  territory  and  tbe  drill- 
ing of  more  wells  involved  an  expenditure 
that  the  trust  company  was  unwilling  to 
make.  The  idalntiff  was  president  of  tbe 
gas  company,  and  for  several  years  had 
been  In  charge  of  its  affairs.  He  had  six 
shares  of  stock.  The  defendant  was  not  a 
stockholder,  but  a  creditor,  of  the  company. 
The  total  indebtedness  of  tbe  company  was 
$56,000,  and  of  this  there  was  due  the  de- 
fendant $23,000  for  drUllDg  wells,  for  which 
he  had  received  tbe  company's  notes,  and 
bad  had  tbem  discounted  by  a  Pittsburg 
bank.  The  bank  was  pressing  him  for  pay- 
ment, and  declined  to  assent  to  a  renewal 
of  tbe  notes.  Under  these  circumstances 
tbe  parties  met  in  Pittsburg  In  January, 
1896,  and  discussed  the  payment  of  tbe  notes 
and  the  condition  of  the  company.  The 
plaintiff  told  tbe  defendant  that  the  com- 
pany could  not  then  pay  tbe  notes,  and  that 
be  saw  no  future  for  the  company  unless 
more  money  could  be  put  into  the  business, 
and  that  the  trust  company  was  unwilling 
to  do  thla  The  defendant  then  suggested 
that  tbey  together  purchase  the  stock,  and 
the  plaintiff  declined  to  consider  tbe  proposi- 
tion until  It  was  made  certain  that  airange- 
ments  could  be  made  to  get  enough  money 
to  put  tbe  company  on  a  paying  basis. 
What  then  took  place  is  best  shown  by  the 
plaintiff's  testimony:  "•  •  •  Mr.  Smith 
said  to  me,  after  we  liad  been  talking  along 
this  line,  'What  Is  the  matter  with  you  and 
I  buying  the  stock  of  the  Ohio  Valley  Gas 
Company?'  and  I  replied  to  him  that  it  was 
not  much  good  for  bim  and/t^  to  Jjuvi  tbe 
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stock  of  the  Ohio  Valley  Gas  Company  un- 
less we  had  money  to  put  It  on  a  paying 
basis,— to  operate  it  properly.  He  said  he 
believed  he  could  get  the  money  to  do  that 
from  Mellon's  Bank,  and  asked  me,  If  he 
could  do  that,  whether  I  would  be  willing  to 
80  In  and  take  a  half  Interest  in  the  com- 
pany, and  him  and  I  run  it  together;  and 
I  replied  to  him  that  it  would  be  time  enough 
for  him  and  I  to  talk  about  the  interest  him 
and  I  should  take  after  he  found  he  could 
make  these  financial  arrangements,  and  ait- 
■er  we  found  we  could  buy  the  stock  from 
the  Philadelphia  people."  The  same  day  the 
defendant  arranged  to  borrow  enough  money 
to  buy  the  stock,  and  went  to  Philadelphia 
to  negotiate  for,  it,  taking  the  plaintiff  with 
him.  The  plaintiff  advised  the  trust  com- 
pany to  sell  Its  stock  for  $75,000  unless  it 
was  willing  to  advance  more  money,  and  It 
sold  to  the  defendant  for  that  price.  It  is 
clear  that  at  this  time  no  agreement  of 
partnership  or  Joint  Interest  of  any  kind  had 
been  entered  Into.  The  defendant  purchased 
the  stock  with  his  own  money  or  on  his  own 
credit,  and  the  plaintiff  had  distinctly  de- 
clined to  consider  any  proposition  until  It 
was  ascertained  both  that  the  stock  could 
be  purchased  and  that  sufficient  money 
could  be  raised  to  enlarge  the  plant  The 
second  conversation  between  the  parties 
took  place  In  a  sleeping  car  on  their  way 
home  from  Philadelphia.  The  plalntifTs 
testimony  concerning  it  is  as  follows: 
"•  •  *  Mr.  Smith  said  to  me:  'Now  we 
have  arranged  to  buy  the  stock  of  the  Phila- 
delphia people,  I  want  you  to  stay  with  me 
and  the  company,  and  we  will  operate  the 
company,  or  put  It  In  shape  to  sell  It;  and 
If  we  can  make  money  by  operating  the 
«ompany,  or  by  getting  it  in  shape  to  sell 
It,  and  do  sell  it,  I  want  you  to  have  a  half 
Interest  in  it.'  And  I  said  to  Mr.  Smith: 
'My  experience  In  the  gas  business  has  been 
such  that  I  know  we  are  groing  to  have  a 
large  contract  on  our  hands.  I  know  there 
Is  going  to  be  trouble  getting  money  to  put 
that  thing  where  It  should  be.'  He  said 
there  would  be  no  trouble  about  that,  then; 
as  far  as  he  was  concerned,  he  would  agree 
to  look  after  the  financial  part.  •  •  • 
We—  It  was  further  agreed  between  us  that 
since  he  had  arranged  to  put  this  stock  as 
•collateral  with  the  Mellon'a  for  the  purchase 
money;  that  since  he  had  arranged  to  bor- 
row the  money  himself,  and  not  for  him  and 
1,  and  ^nce  he  was  going  to  take  the  re- 
-■sponsibllity  of  financing,- it  was  only  right 
and  proper  that  the  title  should  remain  with 
him.  That  was  perfectly  satisfactory  to 
me,  and  Just  as  we  were  going  to  bed  that 
night  I  said  to  Mr.  Smith:  'If  you  ever  for- 
get this  agreement,  after  all  I  have  done 
for  you,  you  will  be  the  most  ungrateful 
man  that  ever  wore  shoe .  leather.'  Mr. 
Smith  said  he  would  never  forget  me." 

If  any  agreement  was  made,  it  Is  to  be 
found  In  the  second  conversation,  held  In 


February,  1898.  It  was  the  laf 
tlon  between  the  parties  on  the  si 
defendant  became  president  of  tb 
ley  Gas  Company  and  developec 
nectlon  with  the  Midway  Gas 
which  he  already  owned,  and  wl 
oversupply  of  gas,  and  but  few 
The  plaintiff  became  an  employe 
pany,  and  was  subsequently  an 
other  companies  organized  by  the 
but  be  did  not  at  any  time  speak  i 
ment,  nor  assert  nor  suggest  a  r 
tldpate  In  the  management  of  tti 
or  to  receive  a  part  of  its  incom 
proceeds  of  its  sale,  until  April, 
he  asked  for  an  account  What 
If  any,  is  established  by  this  conv 
can  be  Implied  from  it?  These 
ness  men  discussing  a  business 
which  had  its  origin  in  a  propos 
the  defendant  a  few  days  befoi 
burg  that  they  together  purcbas 
of  the  Ohio  Valley  Gas  Company 
posal  the  plaintiff  had  declined  ' 
and  the  defendant  had  arranged 
the  money  by  mortgaging  his  pr 
to  purchase  the  stock  on  his  ov 
The  plaintiff  had  no  interest  1 
chase,  and  no  right  in  connect! 
In  the  negotiation  he  had  repn 
seller,  the  trust  company,  and  I 
a  sale  to  the  defendant  The 
having  obtained  control  of  nea 
stock,  wished  the  plaintiff  to  sta 
and  the  company,  and  to  have  a 
est  In  the  business.  The  plalnti 
and  objected,  as  he  had  before  do 
of  the  difficulty  In  raising  money 
the  property,  and  was  told  by  thi 
that  he  would  attend  to  the  fina 
was.  In  substance,  a  renewal  < 
proposition,  which  had  been  di 
was  not  an  offer  to  give  the  plai 
Interest  It  Is  utterly  unreasone 
pose  that  the  defendant  was  offei 
for  nothing  a  half  Interest  In  p 
which  he  was  to  pay  |75,000  In 
as  an  inducement  for  the  accept) 
gift,  agreeing  to  assume  the  lab< 
bllity,  and  risk  of  Its  financial  m 
The  expression,  "I  want  you  to  1 
Interest,"  following  a  suggestloi 
together  purchase  the  property,  Ii 
posal  to  give  him  a  half  interest, 
fer  to  admit  him  to  the  purchase, 
that  can  be  made  of  this  cony< 
the  nature  of  an  agreement  I 
plaintiff  was  asked  to  Join  in  t 
and  that  the  gratuitous  offer  wa 
for  his  acceptance.  His  final  ans 
conversation  was  the  last  words  i 
by  him  on  the  subject:  "If  you 
this  agreement,  •  •  •  you  \ 
most  ungrateful  man,"  ete.,  and  '^ 
language  of  one  who  had  made  a  ' 
ment  and  had  a  right  which  he  o 
but  of  one  who  expected  a  favi 
was  the /Offer,  It  was  never  acte<: 
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plaintiff.  He  did  not  accept  It  by  agree- 
ment to  purchase,  and  he  did  nothing  which 
Indicated  or  conld  be  construed  as  an  acc^t- 
ance.  He  never  contributed  a  dollar,  nor 
pledged  his  credit,  nor  assumed  a  liability 
of  any  nature  to  the  defendant  nor  In  con- 
nection with  the  business,  and  it  was  more 
than  four  years  from  the  time  of  this  con- 
versation that  he  first  made  a  demand  for 
an  account  and  settlement  These  are  the 
facts  connected  with  the  making  of  the 
agreement,  as  they  appear  in  the  plaintiff's 
testimony.  They  do  not,  in  our  judgment, 
sustain  bis  bill.  In  connection  with  other 
facts  to  which  It  is  needless  to  refer,  they 
might  warrant  the  conclusion  that  an  op- 
tion was  given  him  to  join  in  the  venture, 
or  that  there  was  a  mutual  understanding 
that  he  should  be  liberally  rewarded  if  the 
enterprise  was  successful.  They  do  not, 
however,  show  that  he  had  an  Interest,  and 
without  this  his  suit  falls. 

This  conclusion  makes  it  unnecessary  to 
consider  the  question  of  corroboration.  If 
tlie  plaintiff  failed  to  establish  the  main 
point,  there  was  nothing  to  corroborate.  But 
on  this  subject  we  may  say  that  but  few  of 
the  facts  relied  on  for  corroboration  were 
established  by  Independent  and  uncontradict- 
ed testimony,  and  that  the  few  that  were 
so  established  are  quite  as  consistent  with 
the  Tiew  that  the  plaintiff  expected  a  grat- 
uity, and  the  defendant  Intended  to  reward 
him,  as  that  he  had  any  right  in  the  matter, 
and  that  their  effect  as  evidence  in  his  favor 
is  seriously  impaired.  If  not  wholly  destroy- 
ed, by  his  deliberate  declaration  under  oath 
In  another  proceeding  in  court  in  1888,  In 
which  be  stated  that  he  had  no  interest, 
real  or  nominal,  in  the  Ohio  Valley  Gas 
Company,  and  that  he  did  not  participate 
in  its  profits,  and  never  had  participated  in 
them.  The  decree  of  February  20,  1901,  ap- 
pointing a  receiver  and  ordering  an  account- 
ing, is  reversed  and  set  aside,  and  it  is  now 
ordered  that  the  bill  be  dismissed  at  the  costs 
of  the  appellee. 


SINDALL  T.  MAYOR,  BTO.,  OP  BALTI- 
MORE et  al. 
(Court  of  Appeals  of  Maryland.    June  12, 
1901.) 

MUNICIPAL  CORPORATIONS-ANNBXKD  TBR- 
RITORT-JTAXATION— LIABILITT. 

1.  An  exemption  from  taxation  will  be  strict- 
ly constrned. 

2.  Act  Assem.  1888,  c.  98,  g  19  (Annexation 
Act),  declared  that  until  the  year  1900  the 
rate  of  taxation  on  all  "landed  property"  In 
certain  territory  annexed  to  Baltimore  should 
not  exceed  the  rate  for  Baltimore  county;  that 
from  and  after  the  year  1900  "the  property, 
real  and  personal,"  should  be  liable  to  taxation 
as  similar  property  within  the  other  warrts  in 
the  city:  provided,  that  after  the  year  1900  the 
Baltimore  county  rate  of  taxation  for  the  year 
1.SS7  should  not  be  increased  for  city  pur- 
poses "on  any  landed  property  within  the  said 
territory  nntll  avenues,  streets  or  alleys  shall 
have  been  opened  or  constructed  through  the 


same,  nor  until  there  shall  be  upon  every  block 
of  ground  so  to  be  formed  at  least  six  dwellings 
or  store  houses  ready  for  occupation."  Plain- 
tiff owned  property  in  said  territory  situated 
on  a  tract  of  land  bonnded  by  a  dedicated  but 
unaccepted  street,  a  private  alley,  a  county 
road,  and  a  turnpike  road.  Through  the  middle 
of  such  tract  he  opened  u  dedicated  but  unac- 
cepted street,  layiug  out  18  lots  froutiug  there- 
on, and  erecting  houses  on  each  lot.  Held,  that 
such  property  was  not  rural  "landed"  property, 
within  the  proviso,  but  city  property,  and  liable 
to  taxation  as  such. 

3.  Under  Acts  Assem.  1888,  c.  98,  §  19  (An- 
nexation Act),  providing  that  "from  and  after" 
the  year  190U  certain  propei-ty  annexed  to  Bal- 
timore should  be  taxed  at  the  city  rate,  the  city 
rate  could  not  be  imposed  for  the  year  1000. 

Fowier,  Briscoe,  and  Jones,  JJ.,  dissenting. 

Appeal  from  circuit  court  of  Baltimore 
city;  Henry  Stockbridge,  Judge. 

Injunction  to  restrain  a  tax  by  James  W. 
Sindall  against  the  mayor  and  city  council 
of  Baltimore  and  another.  From  a  decree 
dismissing  the  complaint,  plaintiff  appeals. 
Beversed  In  part,  and  affirmed  in  part 

Argued  before  McSHERRY,  C.  J.,  and 
BRISCOB.  FOWLER,  BOYD,  PAGE, 
PEARCE,  SCHMUCKER,  and  JONES,  JJ. 

John  P.  Poe  and  Bi  E.  Lee  HaU,  for  appel- 
lant Wm.  Plnkney  Whyte  and  OUn  Bryan, 
for  appellees. 

McSHEBRY,  0.  J.  There  are  two  ques- 
tions presented  by  this  record,  and  the  solu- 
tion of  both  of  them  depends  on  the  con- 
struction which  may  be  placed  on  section  19, 
c.  98.  of  the  act  of  assembly  of  1888,  known 
as  the  "Annexation  Act"  or  the  act  under 
which  portions  of  the  territory  of  Baltimore 
county  were  withdrawn  from  the  outlines  of 
the  county,  and  added  to  the  municipal  Ilm- 
'Its  of  Baltimore  city.  As  the  whole  section 
of  the  statute  will  have  to  be  examined  and 
considered  in  disposing  of  the  questions  in- 
volved, it  will  now  be  quoted  in  full.  It 
reads  as  follows:  "That  until  the  year  nine- 
teen hundred  the  rate  of  taxation  for  city 
purposes  upon  all  landed  property  situated 
witbin  the  territory  which,  under  the  provi- 
siona  of  this  act,  shall  be  annexed  to  the 
city  of  Baltimore,  and  upon  ail  personal 
property  liable  to  taxation  in  said  territory, 
whether  owned  by  persons,  corporations  or 
otherwise,  and  upon  which  taxes  would  be 
paid  to  Baltimore  county  if  said  territory 
should  not  be  annexed  to  the  said  city,  shall 
at  no  time  exceed  the  present  tax  rate  of 
Baltimore  county;  and  until  the  year  nine- 
teen hundred  there  shall  not  be,  for  the  pur- 
pose of  city  taxation,  any  Increase  in  the 
present  assessment  of  such  property  as  is 
now  assessed;  and  all  property  in  the  said 
territory  which  is  not  now  assessed,  but 
which  may  be  within  the  same  period  liable 
to  assessment,  shall  be  assessed  at  the  same 
rate  as  similar  property  Is  now  assessed  In 
said  territory;  and  during  the  said  period 
up  to  the  year  nineteen  hundred,  the  city  of 
Baltimore  shall  expend  within  said  terri- 
tory an  amount  at  least  equal  ip  the  amount 
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of  reyoine  derived  from  taxation  on  the  ba- 
Bis  herein  set  forth  from  the  said  territory 
in  affording  to  the  residents  within  said  ter- 
ritory the  rights  and  privileges  accorded  to 
and  enjoyed  by  the  residents  within  what 
are  the  present  limits  of  said  city;  but  noth- 
ing in  this  act  shall  be  so  construed  as  to 
require  the  expenditure  by  said  city  of  any 
greater  sum.  £Yom  and  aftw  the  year  nine- 
teen hundred,  the  property,  real  and  per- 
sonal, in  the  said  territory  so  annexed  shall 
be  liable  to  taxation  and  assessment  there- 
for in  the  some  manner  and  form  as  sim- 
ilar property  within  the  present  limits  of 
snid  city  may  be  liable:  provided,  howevtf, 
that  after  the  year  nineteen  hundred  the 
present  county  rate  of  taxation  shall  not 
be  increased  for  city  purposes  on  any  landed 
property  within  the  said  territory  until  ave- 
nues, streets  or  alleys  shall  have  been  opened 
nnd  constructed  through  the  same,  nor  until 
there  shall  be  upon  every  block  of  ground 
so  to  be  formed  at  least  six  dwellings  or 
store  houses  ready  for  occupation."  The  ap- 
pellant Is  the  owner  of  a  parcel  of  land 
brought  within  the  city  limits  by  the  act  Just 
referred  to.  The  area  within  which  this 
parcel  of  land  is  located  is  bounded  on  the 
north  by  New  Boundary  avenue,  a  dedicated, 
but  unaccepted,  ungraded,  unpaved,  and  un- 
curbed street,  laid  out  by  one  Olemens  in 
1889,  on  the  south  by  a  6-foot  private  al- 
ley; on  the  east  by  the  Old  Yorlc  road,  which 
was  a  county  highway  long  before  the  adop- 
tion of  the  annexation  act;  and  oa  the  west 
by  the  York  turnpike  road,  which  is  owned 
and  controlled  by  a  corporation  that  charges 
and  collects  toll  for  the  use  of  the  road. 
Through  tlie  middle  of  this  land  owned  by 
the  appellant  he  opened  In  1897  a  street  40' 
feet  wide,  extending  from  the  York  road  to 
the  York  turnpike,  and  called  it  "Frank- 
Itn  Terrace."  This  street  has  not  been  ac- 
c^rted  by  the  city,  nor  was  it  constructed 
in  conformity  to  section  840  of  the  city  char- 
ter (I^ws  1808,  p.  560).  On  the  north  side 
of  this  40-foot  street  he  laid  out  11  building 
lots,  and  on  the  south  side  7  lota,  upon  all  of 
which  he  erected  houses.  Four  of  the  18 
houses  and  lots  have  been  sold,  but  the  re- 
maining 14  are  still  owned  by  the  appellant 
Now,  the  two  questions  at  issue  in  the  cause 
are:  First,  is  the  appellant,  as  owner  of 
these  14  houses  and  lots,  liable  to  pay  the 
current  city  tax  rate  on  the  assessed  value 
of  them,  or  is  he  stfll  responsible  only  for 
the  county  rate  of  the  year  1887,  under  the 
provisions  of  section  19  oi  the  annexation 
act?  Secondly,  if  he  Is  liable  for  the  full 
current  city  rate,  does  that  liability  apply 
to  the  taxes  for  the  year  1900,  or  does  it 
flrst  begin  in  1901? 

The  proviso  at  the  end  of  the  section  gives 
rise  to  the  first  qnestion.  This  proviso  Is  a 
restriction  on  the  power  of  the  municipality 
to  levy  more  than  a  designated  rate  of  taxes 
on  property  annexed  to  the  city  limits  until 
a  prescribed  condition  shall  be  complied  with. 


Like  every  otlier  exemption  froni 
It  most  be  strictly  construed.  1 
poww  is  never  presumed  to  be  so 
and  therefore  every  assertion  tt 
been  relinquished  must,  to  be  efflf 
distinctly  supported  by  clear  and 
ous  legislative  enactment  To  d< 
deny  an  exemption.  It  is  contende 
condition  prescribed  in  the  provl 
tlon  19  requires  the  Baltlmoee  c( 
of  taxation,  which  had  been  fixed  ] 
the  annexation  act  took  effect, 
hered  to  for  city  purposes  up  to  1! 
aa  the  annexed  property  is  conc« 
to  be  adhered  to  "until  avenues, 
alleys  shall  have  been  opened  and 
ed"  through  this  then  suburban  Io« 
further,'  "until  -  there  shall  be  u] 
block  of  ground  so  to  be  formed  I 
say,  to  be  formed  by  avenues,  str 
leys  to  be  opened  and  constmctec 
six  dwellings  or  store  booses  rea 
cupation."  Is  this  the  true  meanl 
the  proviso  taken  by  itself,  but  of 
section  which  has  been  quoted?  I 
dealing  simply  with  the  proviso, 
mere  proviso,  but  as  an  Independ 
ment  standing  alone,  instead  of  c 
it  in  its  relation  to  the  antecede 
of  the  section  to  which  it  Is  attac 
would  be  great,  and  possibly  < 
force  in  the  position  taken  by  the 
to  the  effect  that  the  case  of  Yi 
Oity  of  Hagerstown,  86  Md.  486,  8 
is  decisive  of  the  controversy.  1 
104.  art  22,  of  the  Code  of  Pu 
Laws,  concerning  the  city  of  Hag( 
was  enacted  that  land  within  the  < 
and  within  the  then  newly-exten< 
of  Hagerstown,  should  not  be  as 
purposes  of  municipal  taxation 
street  shall  be  laid  out  and  opene 
the  same;  but  when  a  street  shi 
out  and  opened  through  said  real 
land  abutting -on  said  street  anc 
ments  thereon,  to  a  distance  twi 
and  forty  feet  back  from  the  lli 
street  shall  be  assessed  and  taxe 
nlclpal  purposes  as  other  properl 
town  is  now  taxed."  Valentine  lal 
town  lots  a  parcel  of  land,  and 
plat  thereof  to  be  recorded  amoni 
records  of  the  county.  On  this 
posed  streets,  called  "Carrollton  Av 
"Carroll  Street"  were  marked  ar 
These  streets,  though  thus  dedica 
public,  were  never  accepted  by  tl 
paltty,  but  were  used  as  streets  b^ 
ers  of  the  property  abutting  on 
were  generally  considered  stree 
town.  Valentine  was  charged  wl 
pal  taxes  on  some  of  the  lots  al 
these  streets,  but  his  lots  were  i 
240  feet  of  any  street  which  had 
out  by  municipal  authority.  H 
payment  of  the  tax  exacted  of  him 
a  bill  in  equity  praying  that  an 
might  issue  to  restrain  its  collec' 
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biU  was  dismissed,  but  upon  appeal  the  (le- 
cree   was  reversed,  and  this  court  held  In 
tbe  course  of  its  Judgment  that  "the  evident 
purpose  of  the  legislature  was  to  limit  the 
po'wer  of  taxation  for  municipal  purposes  to 
n   dlfttance  of  two  hundred  and  forty  feet 
'back  from  the  line'  of  such  streets  as  the 
corporate  authorities  saw  fit  to  lay  out  and 
open,  and  was  a  recognition  of  the  prlndiritt 
that  property  owners,  in  consideration  of  be- 
ing taxed,  should  enjoy  the  benefits  of  the 
Improvements  made  with  the  municipal  tax. 
"Whilst  It   may   be  true,"   we   went  on  to 
Bay,    "that   CarroUton   avenue  and    Carroll 
street  have  been,  since  the  alleged  dedication, 
used  as  streets  by  the  owners  of  property 
on  the  map,  and  may  have  been  generally 
considered  streets  of  the  town,  yet  there 
never  has  been  any  formal  acceptance  of  ei- 
ther of  them  by  the  authorities  of  the  town, 
and,  until  that  has  been  done  according  to 
law,  they  have  not  been  'laid  out  and  open- 
ed.' within  tbe  meaning  of  the  charter;   and 
as  tbe  property  of  the  appellant,  sought  to 
be  taxed,  is  not  within  two  hundred  and 
forty  feet  of  any  street  laid  out  and  open- 
ed' by  the  municipal  authorities,  the  contln- 
;:ency  which  renders  it  liable  to  be  assessed 
and  taxed  for  municipal  purposes  has  not 
arisen."    It  would  be  quite  difficult,  perhaps 
impossible,  to  distinguish  the  case  at  bar 
from  Valratlne's  Case,  had  we  nothing  be- 
fore us  but  the  proviso  to  section  19.    The 
difference  In  the  phraseology   of  the  two 
statutes  is  unimportant,  because  the  mean- 
ing of  each  is  the  same.    The  phrase  "laid 
out  and  opencf''  "  used  in  the  Hagerstown 
charter,  Is  no  mure  comprehensive  than  the 
terins  "opened  and  constructed,"  contained 
in  tbe  proviso  to  section  19  of  the  annexa- 
tion act.    Both  apply  to  precisely  similar  sit- 
luitlons.     If  under  one  statute  lots  within 
240  feet  of  a  dedicated  and  actually  opened 
street  were  not  liable  to  assessment  because 
that  dedicated  and  actually  opened  street 
bad  not  been  accepted  by.  tbe  municipal  au- 
thorities, and  bad  not,  therefore,  become  a 
street  of  the  town,  it  could  not  well  be  held, 
under  the  proviso  to  the  other  statute,  that 
land  which  was  contained  within  a  bloclt 
bounded    by    a    dedicated    but    unaccepted 
street,  a  private  alley,  a  county  road,  and  a 
turnpike  road,  is  land  within  a  block  formed 
by  "opened  and  constructed  avenues,  streets 
or  alleys."     If  in  the  one  Instance  accept- 
ance by  the  municipality  was  necessary  to 
make  the  dedicated  streets  such  streets  as 
were  meant  by  the  legislature,  it  could  not 
with  consistency  be  said  in  the  other  in- 
stance that  acceptance  by  tlie  municipality 
of  Baltimore  was  not  necessary  to  make  the 
dedicated  but  unaccepted  avenue  or  street 
such  an  "opened  and  constructed"  avenue  or 
street  as  the  proviso  contemplated.     How- 
ever ingenious  this  attempt  to  quadrate  the 
case  at  bar  with  that  of  Valentine  may  be, 
it  is  untenable.     The  two   cases  must   be 
viewed  from  entirely  different  standpoints. 


In  Valentine's  case  the  real  question  for  de- 
cision was  whether  the  property  had  ever 
been  brought  within  the  reach  of  the  taxing 
power,— whether  It  was  a  class  of  property 
declared  by  the  charter  of  Hagerstown  to 
be  taxable  at  all.  In  this  case  the  question 
Is  whether  property  clearly  made  liable  to 
assessment  by  the  body  of  section  19  at  a 
Axed  rate  for  a  limited  period,  though  after 
that  period  made  liable  generally,  has  been 
exempted  from  that  general  liability  by  the 
proviso,  and  again  restricted  to  the  same 
fl.ved  rate  until  the  happening  of  an  entirely 
new  contingency.  This  inquiry,  differently 
stated,  is  whether  in  reality  the  kind  of 
property  referred  to  in  the  proviso  is  the 
same  as  that  which,  under  an  antecedent 
clause  of  the  section,  became  liable  to  as- 
sessment at  current  city  rates  after  the 
lapse  of  a  definite  period  of  time. 

It  must  be  borne  In  mind  that  at  the  date 
of  the  adoption  of  the  annexation  act  a  large 
part  of  the  added  territory  was  unimproved, 
outlyUig,  rural  land.  It  would  have  been 
manifestly  unjust  to  have  subjected  such 
property  to  the  same  valuation  and  to  the 
same  rate  of  taxation  as  then  obtained  in  tbe 
city  with  respect  to  distinctively  urban  prop- 
erty. Accordingly  the  nineteenth  section 
specifically  provldM  that  "until  the  year 
nineteen  hundred  the  rate  of  taxation  for  city 
purposes  upon  all  landed  property"  within 
tbe  annexed  territory  and  "upon  all  personal 
property"  in  the  same  territory  "shall  at  no 
time  exceed  the  present  tax  rate  of  Balti- 
more county."  Thus  both  "landed"  and  per- 
sonal property  were  made  liable  to  the  coun- 
ty rate  of  60  cents  on  the  $100  until  the  year 
1000.  But  the  section  proceeds:  "From  and 
after  the  year  nineteen  hundred  the  property, 
real  and  personal,"  In  the  annexed  territory, 
"shall  be  liable  to  taxation  and  assessment 
therefor  in  the  same  manner  and  form  as 
similar  property  within  the  present  limits  of 
said  city  may  be  liable."  Here  are  two 
definite  things  declared:  First,  that  until 
1900  the  landed  and  personal  property  shall 
be  assessed 'and  taxed  at  the  county  rate  ex- 
isting when  the  act  of  18S8  went  into  effect; 
secondly,  that  from  and  after  the  year  1900 
"the  property,  real  and  personal,"  shall  be 
assessed  In  the  same  manner  and  form,  and 
shall  be  liable  to  taxation  in  the  same  man- 
ner and  form,  as  similar  property  within  the 
city's  old  limits  might  be  liable.  Now,  it 
there  had  been  no  proviso,  It  is  i>erfectly 
clear  that  all  property,  real  and  personal, 
whether  unimproved  land,  "landed  proper- 
ty,"  or  land  laid  out  in  lots,  and  Improved 
with  dwellings  or  places  of  business,  would 
have  been  liable  "from  and  after  the  year 
nineteen  hundred"  to  precisely  the  same  rate 
of  taxation  as  unimproved  land  or  lots  wltlt 
houses  or  business  places  thereon  within  the 
old  limits  were  liable.  To  make  that  result 
certain  beyond  cavil,  the  term  "landed  prop- 
erty," used  in  the  beginning  of  the  section, 
was  dropped  when  the  legislature  came  to 
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describe  what  kind  of  property  was  to  be 
subjected  to  taxation  at  current  city  rates 
from  and  after  the  year  1900,  and  the  phrase 
"property,  real  and  personal,"  was  substi- 
tuted. But  It  was,  no  doubt,  considered 
probable  that  there  might  be  considerable 
"landed  property"  still  unimproved  even  aft- 
er the  year  1900;  and  to  meet  that  contingen- 
cy the  proviso  was  added.  By  the  terms  of 
that  proviso  the  antecedent  broad  provision, 
subjecting  after  the  year  1900  all  property  In 
the  belt,  "real  and  personal,"  to  the  same 
rate  of  taxation  to  which  similar  property  in 
the  city  would  be  liable,  was  suspended  as  to 
landed  property  not  comprised  In  blocks  in- 
cluded within  avenues,  streets,  or  alleys,  and 
not  Improved  by  at  least  six  houses.  Thus 
it  Is  obvious  that,  while  the  body  of  the  sec- 
tion subjected  all  real  estate  within  the  belt 
to  current  city  rates  from  and  after  the  year 
1900,  the  proviso  created  an  exemption  from 
that  Imposition  In  favor  of  landed  property 
which  could  not  be  strictly  classed  as  city 
property,  because  not  built  upon  and  not  sit- 
uated within  a  block  formed  by  city  streets 
or  avenues.  But  when  that  which  had  been 
"landed  property"  had  been  built  up  It  be- 
came, after  the  year  1900,  liable  to  taxation 
at  current  city  rates,  without  the  slightest 
reference  to  the  existence  or  nonexistence  of 
streets  regularly  laid  out  by  the  city,  or  dedi- 
cated by  others  and  accepted  by  the  city. 
The  term  "landed  property,"  as  used  In  the 
beginning  of  the  section  and  in  the  proviso, 
evidently  meant  rural  property,  as  contra- 
distinguished from  real  estate  which  for  all 
practical  purposes  was  city  property,  because 
actually  laid  out  In  city  lots  on  which  dwell- 
ings were  constructed  that  abutted  on  pro- 
posed or  projected  streets  or  subsisting  high- 
ways, ultimately  to  be  converted  into  regu- 
larly graded  avenues  or  streets.  Under  the 
proviso,  when  this  rural  property  comes  to 
be  divided  into  blocks  by  intersecting  streets 
so  laid  out  and  constructed  as  to  be  strictly 
city  streets,  It  will  then  be  liable  to  the  city 
tax  rate,  even  though  each  block  has  but  six 
houses  upon  It,  and  even  though  it  be  not 
laid  off  In  building  lots.  Under  the  body  of 
section  19,  making  all  real  estate  liable  to 
be  taxed  at  current  city  rates  from  and  after 
1900,  without  regard  to  the  formation  of 
blocks  by  the  opening  and  construction  of 
avenues,  streets,  or  alleys,  land  laid  off  In 
lots,  and  Improved  with  dwellings,  became 
liable  to  taxation  at  current  city  rates,  be- 
cause It  then  ceased  to  be  "landed  property," 
in  the  sense  of  unimproved  rural  land,  and 
was  required  to  be  dealt  with,  for  the  pur- 
poses of  taxation,  as  similar  property— not 
similarly  situated  property— within  the  orig- 
inal limits  of  the  city,  without  any  reference 
whatever  to  blocks,  or  streets  forming  blocks. 
To  be  within  the  exemption  created  by  the 
proviso,  the  property  must  be  "landed  prop- 
erty"; that  Is,  rural  unimproved  land,  not 
laid  out  in  lots,  and  not  compacUy  built  on, 
as  in  a  city.    It  is  significant  that  this  term 


"landed  property"  does  not  occur  I 
eral  assessment  laws  when  assess 
erty  is  described.  Property  there 
is  real  and  personal.  It  is  appi 
there  was  some  design  In  depar 
long-established  precedents  In  thi 
lar,  and  In  using  this  phrase  Inste 
ploying  the  terms  ordinarily  ado] 
what  that  design  was  seems  quite 
when  it  Is  remembered  that  In  the 
tlon  the  usual  words,  "real  and 
property,  are  Inserted  to  describe 
erty  to  be  valued  and  taxed  from 
the  year  1900  as  similar  property 
and  taxed  in  the  city;  that  is  to  si 
proved  property  Is  taxed  in  the  c 
lots  laid  out  for  buildings  are  tb( 
Whenever,  then,  this  formerly  rura 
has  been  laid  off  In  lots,  and  ho 
been  erected  thereon  as  though  bu 
street.  It  becomes  liable  to  the  cu 
tax  rate,  without  the  slightest  rel 
the  existence  of  regularly  condemi 
cepted  streets;  but,  when  the  pro 
remains  rural  property,  then  it  < 
taxed  as  city  property- until  blocks 
formed  by  duly  opened  and  c< 
streets,  and  until  six  houses  are  < 
each  block.  There  are  therefore  t 
tions  under  which  the  full  city  tax 
be  imposed  upon  this  annexed 
First,  when  the  "landed  property" 
divided  Into  lots,  and  compactly 
with  a  view  to  fronting  on  a  stre 
constructed,  but  contemplated  by  ti 
who  project  It  or  build  with  refen 
though  tiie  municipality  has  not  op 
street  or  accepted  a  dedication  of  1 
ly,  when,  though  still  "landed  prop< 
is,  rural  property),  In  the  sense  ti 
not  beeh  divided  Into  lots  and  hae 
compactiy  built  on,  it  is  Intersectei 
ed  and  constructed  streets,— opene< 
structed  by  or  In  conformity  with 
authority,— which  streets  form  bl 
upon  which  blocks  there  are  at 
houses.  In  the  second  Instance,  t 
residue  of  the  block  be  unimproved 
laid  out  In  lots,  the  whole  block 
able  to  be  taxed  at  the  current  d 
soon  as  six  houses  are  erected  oi 
property  described  In  the  record  li 
does  not  fall  within  the  exemptic 
by  the  proviso,  and  Is  therefore  lli 
taxed  at  current  city  rates  of  tax 
der  that  part  of  section  18  which  si 
real  estate  within  the  belt  to  ts 
those  rates  from  and  after  the  yea 
The  second  question  Is,  Does  th 
rate  apply  to  this  property  for  the ; 
The  statute  says,  "From  and  aftei 
nineteen  hundred"  the  annexed 
shall  be  liable  to  the  city  tax  ral 
grammatical  sense,  the  word  "fro 
referring  to  a  certain  point  as  a  t 
quo,  always  excludes  that  point.  '^ 
has  been  much  discussion  In  the  c 
when  and  under  what  clrcumsts 
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word  Is  to  b«  treated  as  a  word  at  exclusion, 
It  would  seem  to  be  reasonably  clear  that, 
when  employed  as  It  is  used  In  this  statute, 
It  can  only  be  Interpreted  as  excluding  the 
year  1000.  How  could  a  point  of  time  be 
witbln  the  year  1900  when  its  beginning  is 
fixed  as  from  and  after  the  year  1900?  No 
moment  of  time  can  be  said  to  be  after  a 
given  year  until  that  year  has  elapsed  and 
has  passed.  As  the  city  tax  rate  is  to  be 
Imposed  from  and  after  the  year  1900,  and 
as  no  act  can  be  done  after  the  year  1900 
until  the  year  1900  has  tuUy  ended,  it  must 
follow  that  the  city  tax  rate  cannot  be  Im- 
posed during  the  year  1900.  In  Bigelow  y. 
Wlllson,  1  Pick.  486,  it  was  said  by  WUde, 
J.,  in  spealclng  of  the  signification  of  the 
word  "from":  "So,  too,  if  we  consider  the 
question  Independent  of  the  authorities,  it 
seems  to  me  impossible  to  raise  a  doubt  No 
moment  of  time  can  be  said  to  be  after  a 
given  day  until  that  day  has  expired."  14 
Am.  &  Eng.  Enc.  Law  (2d  Ed.)  563. 

The  views  we  have  expressed  lead  to  the 
conclusion  that  the  property  described  in  the 
proceedings  is  liable  to  assessment  and  tax- 
ation at  the  current  city  rate,  but  not  until 
after  1900.  As  the  pro  forma  decree  dis- 
missed the  bill  of  complaint  altogether,  and 
thus  denied  all  the  relief  sought,  though  the 
plaintiff  was  entitled  to  have  the  collection 
of  the  taxes  for  the  year  1900,  as  levied  at 
the  city  rate,  restrained,  the  decree  must  be 
reversed  to  that  extent,  but  in  other  respects 
it  will  be  affirmed.  Decree  reversed  in  part 
and  affirmed  In  part,  and  cause  remanded; 
the  costs  above  and  below  to  be  paid  by  the 
appellees. 

FOWUCR,  BRISCOE,  and  JONES,  JJ.,  dis- 
sent. 


GOEBBL  T.  MAYOR,  ETC.,  OF  BALTI- 
MORE et  al. 

(Court  of  Appeals  of  Maryland.  June  12. 
1901.) 
MUNICIPAL  CORPORATIONS— ANNEXED  TERRI- 
TORY—TAXATION— LIABILITY. 
Acte  Asseni.  1S8S,  c.  98,  i  19  (Annexation 
Act),  provided  that  until  the  year  1000  the  rate 
of  taxation  on  all  landed  property  or  certain 
territory  annexed  to  Baltimore  should  not  ex- 
ceed the  rate  for  Baltimore  county;  that  from 
and  after  1900  the  property,  real  and  perxonal, 
in  snid  territory,  snonld  be  liable  to  taxation 
as  similar  property  within  the  other  wards  of 
the  city:  provided,  that  after  the  year  1900 
the  Baltimore  county  rate  of  taxation  for  the 
year  1887  should  not  be  increased,  for  city  pur- 
poses, "on  any  landed  property  within  the  said 
territory  until  avenues,  streets  or  alleys  shall 
have  been  opened  and  constructed  through  the 
same."  Held,  that  property  fronting  on  a  turn- 
pike road  within  said  annexed  territory,  and 
between  two  streets,  and  on  which  stood  some 
24  houses,  was  no  longer  rural  "landed"  prop- 
erty, within  the  proviso,  but  city  propeiiy,  and 
taxable  as  such. 

Fowler,  Briscoe,  and  Jones,  JJ.,  dissenting. 


Appeal   from  circuit  court  of  Baltimore 
city;  George  M.  Sharp,  Judge. 


Bill  by  Ferdinand  Goebel  against  tbe'i 
or  and  city  council  of  Baltimore  and  i 
to  restrain  a  tax.  EYom  a  decree  dismlisa&w 
the  bill,  complainant  appeals.  Reversed  i» 
part,  and  affirmed  in  part 

Argued  before  McSHERRY,  O.  J.,  ■■# 
FOWLER,  BRISCOE,  BOYD,  PA6^ 
PEAROE,  8CHMUCKER,  and  JONES,  iJ. 

Bernard  Carter  &  Sons,  for  appellaoi*,. 
Wm.  Pinlmey  Whyte  and  Olln  Bryan,  Utr 
appellees. 

McSHERRY,  C.  J:  While  the  property  «» 
scribed  In  these  proceedings  is  somewhat  dif- 
ferently located  from  that  mentioned  in  Stas- 
dall's  Case,  49  Atl.  646,  precisely  the 
principles  applied  there  mnst  control 
Banting  on  the  south  side  of  the  Baltin 
and  Frederick  turnpike  road,  and  betwcea 
what  Is  caUed  "Blglith  Street;"  on  the 
and  "Hurley's  Lane,"  on  the  east  there  i 
24  bouses  standing.  Two  of  these  are  < 
ed  by  the  appellant  The  same  continttiM 
is  made  here  as  was  made  in  Sindall's  Uwm^ 
viz.  that  these  houses  were  not  withte  m 
block  formed  by  opened  and  constructed ) 
nues,  streets,  or  alleys;  and  the  same 
slon  must  be  reached.  The  i^operty  bet 
Eighth  street  and  Hurley's  lane,  and 
Ing  on  the  turnpike  road,  la  no  longer 
"landed"  property,  but' is  built-up  city 
erty,  and  from  and  after  the  year  1900  to 
liable  to  be  assessed  and  taxed  as  slndlir 
property  situated  within  tb«  original  d^ 
limits  is  assessed  and  taxedw  But  the  «■•- 
lection  of  taxes  fior  the  year  1900  must  k» 
restrained.  Aa  the  decree  appealed  agai 
dismissed  the  bill  and  dented  all  the 
claimed,  though  the  plaintiff  was  mtltled  A» 
a  part  the  decree  must  be  reversed  Id  part 
and  affirmed  in  part  and  the  cause  win  k» 
remanded.  Decree  reversed  in'  part  and  af- 
firmed in  j)art,  and  cause  remanded;  Ihr 
costs  above  and  below  to  be  paid  by  the  mi^- 
pellees. 

FOWLER,   BRISCOE,   and  JONES,  JSK. 

dissent 


KITENZBL  et  nx.  v.  MAYOR,  ETCJ.,  OF  BAI;- 
TIMORE  et  al. 

(Oonrt  of  Appeals  of  Maryland.    June  1Z, 
1901.) 

INJUNCTION- AMOUNT  INVOLVED. 
Under  Code  Pub.  Qen.  Laws,  art.  16,  f  »■, 
providing  that  the  equity  courts  shall  not  kear 
causes  wherein  the  original  debt  or  dama^ 
does  not  amount  to  $20,  equity  will  not  restraaa 
a  tax  for  $7.32. 


Appeal  from   circuit   court '  of   Baltli 
dty;  George  M.  Sharp,  Judge. 

Injunction  by  Louis  Kuenzel  and  anoittar 
against  the  mayor  and  city  council  of  Ballt- 
more  and  another  to  restrain  a  tax.  Fmaa  m- 
decree  dismissing  the  bill,  complainants  a^ 
peaL    Affirmed.  ^  r 
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Argnea  t>efore  McSHERRY,  C.  J.,  and 
FOWLER,  BRISCOE,  BOYD,  PAGE, 
PEARCB,  SOHMUCKER,  and  JONES,  JJ. 

Bernard  Carter  &  Sons,  for  appellants. 
Wm.  Plnkney  Whyte  and  Olln  Bryan,  for  ap- 
pellees. 

McSHERRY,  O.  J.  What  bas  b^n  said  tn 
Stndall  V.  Mayor,  etc.,  49  Atl.  646,  applies  also 
to  this  case.  There  Is,  however,  one  addi- 
tional cbrcumstance  to  be  mentioned.  The 
amount  of  taxes  claimed  by  the  city  from  the 
a^^ellants  la  only  |7.32.  The  appellants  seek 
an  injunction  to  restrain  the  collection  ot 
that  sum.  Under  article  16,  §  91,  of  the  Ck>de 
«f  Public  General  Laws,  the  amount  involved 
la  not  sufficient  to  give  a  court  of  equity  ju- 
risdiction. The  section  reads:  "The  courts 
at  equity  in  this  state  shall  not  bear,  try,  de- 
termine or  give  relief  In  any  cause,  matter 
«r  thing  wherein  the  original  debt  or  dam- 
ages does  not  amount  to  twenty  dollars." 
{H  Reynolds  v.  Howard,  8  Md.  Ch.  333,  a  biU 
In  equity  was  filed  by  the  purchaser  of  real 
estate  to  restrain  two  of  the  five  vendors 
fiom  proceeding  with  suits  at  law  for  the  col- 
lection of  their  shares  of  the  unpaid  pur- 
-ClMMe  money  until  the  proportion  of  taxes 
which  these  two  vendors  owed  on  the  land 
mam  by  them  was  paid  by  them.  The 
amount  of  unpaid  taxes  was  less  than  $20, 
and  on  that  ground  the  bill  of  complaint  was 
dismissed.  We  do  not  see  how  the  plaintiffs 
In  this  case  can  maintain  a  bill  tn  equity  to 
nestrain  the  collection  of  a  debt  which 
•mounts  to  tmly  17.32.  The  decree  dismiss- 
tag  the  bill  must  therefore  be  affirmed.  De- 
i  affirmed,  with  costs. 


GILL  T.  STAYLOR 

<Oonrt  of  Appeals  of  Maryland.  .  June  18, 

1901.) 

SERVANTS  WAOBS  —  ACTION  AGAINST  MAS- 
TER' S  ESTATE— EVIDENCE— A  DMISSIBILITT— 
BOOKS  OF  ACCOUNT  —  INSTRUCTIONS  —  AP- 
PEAL. 

1.  When  an  exception  taken  is  not  alluded 
to  In  the  brief  or  oral  ar^iment  on  appeal,  it 
will  be  presumed  to  be  abandoned. 

2.  Plaintiff  in  an  action  for  services  rendered 
for  decedent  testified  as  to  having  performed 
the  services,  and  the  value  thereof,  which  was 
corroborated  by  others.  One  witness  testified 
that  deceased  stated  that  plaintiff  was  working 
for  her  at  so  much  a  week,  and  another  testi- 
fied that  deceased  stated  that  she  was  saving 

SlaintiiTs  money  for  him.     Beld  suflScient  evi- 
cnce  to  go  to  uie  jury. 

3.  A  book  of  accounts  in  the  handwriting  of  a 
deceased  person,  showing  regular  weekly  pay- 
ments, but  not  showing  on  its  face  that  it  is 
an  account  with  .the  person  sought  to  be  char- 
ged therewith,  is  inadmissible  in  the  absence 
«f  other  evidence  connecting  the  account  with 
the  person  sought  to  be  charged. 

4.  Books  of  account  of  a  party  to  the  trans- 
actions recorded  therein  are  not  admit^sible,  as 
Independent  evidence,  to  charge  the  other  par- 
ty, in  an  action  against  the  estate  of  the  party 
keeping  the  books. 

5.  Evidence  of  plaintiff,  in  an  action  against 
the  estate  of  his  deceased  master,  that  he  re> 


celved  no  pay  for  his  services,  la 
contradiction  of  a  witness  for  dei 
testifies  that  deceased  paid  plaintii 
in  the  presence  of  the  witness,  t 
account  thereof,  to  authorize  the 
of  the  account,  as  corrolxirating  tl 

6.  Where  the  question  whether  si 
rendered  under  an  express  contrad 
an  instruction  that,  if  the  service 
formed  at  the  master's  request, 
could  recover  the  value  thereof,  is 
ous,  when  explained  by  another  inst 
the  acceptance  of  the  services,  in 
of  proof  of  an  express  contract,  r 
ligation  to  pay  what  the  services  ai 

7.  An  instruction,  in  an  action  b 
of  the  husband  of  defendant's  1 
wages,  that  such  relationship  di< 
plaintiff  a  member  of  intestate's 
'hat  the  acceptance  of  the  services  i 
ligation  to  pay  therefor,  is  not  inooi 
an  instruction  requiring  the  jury  to 
on  the  part  of  plaintiff  to  charge  t 
;m  expectation  of  pay. 

8.  Where  an  instruction  autboi 
covery  on  finding  certain  facts  doe: 
the  defense  of  limitations,  but  the 
is  given  in  connection  with  a  prope 
as  to  limitations,  it  is  not  inconsis 
correct  instruction  as  to  limitatu 
the  request  of  the  adverse  party. 

9.  When  an  administrator  pleadi 
cy  of  assets  as  a  partial  defense  l 
against  the  estate,  and  the  asseti 
to  he  insufficient,  but  the  record  sh< 
parties  agreed  that  the  judgment 
Mnd  the  assets,  the  failure  to  snbr 
as  to  the  effect  of  insufficiency  of  i 
quired  by  Code,  art.  2&  g  26,  is  m 

1,0.  When  the  court  fails  to  subn 
of  sufficiency  of  assets  in  a  suit  a^ 
ministrator,  in  which  such  questi 
by  th«>  pleadings  and  evidence,  tl 
move  in  arrest  of  judgment  preve 
sideration  thereof  on  appeal. 

11.  The  refusal  of'  a  requested  ii 
not  error,  when  it  is  substantially 
Instructions  given. 

12.  An  instruction  segregating  cei 
erroneous,  in  extending  the  concli 
right  of  recovery,  instead  of  the  < 
particular  facts. 

Appeal  from  superior  court  o 
city;  John  J.  Dobler,  .Tudge. 

Action  of  assumpsit  for  wag 
Staylor  against  Roger  T.  Gill, 
trator  of  the  estate  of  Catherine 
deceased.    From    a    judgment    1 
plaintiff,  defendant  appeals.    Re 

•  Certain  requested  instmctlons. 
In  the  opinion,  are  as  follows: 

"Plaintiff's  first  prayer:  'If  tl 
that  the  plaintiff  rendered  valua 
services  to  and  for  the  benefit 
Catherine  L.  Staylor  during  her 
her  request,  and  shall  farther  fli 
Catherine  L.  Staylor,  in  consider) 
services,  promised  to  reward  the 
said  services,  and  did  not  p< 
promise,  then  the  jury  shall  f 
plaintiff  against  the  adminlstrs 
Catlterlue  L.  Staylor  for  the  vi 
services  according  to  the  proof 
provided  the  jury  shall  find  that  i 
was  made  to  take  effect  within 
prior  to  the  Institution  of 
Granted. 

"Plaintiff's  second  prayer:  "Tl 
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lie  plaintiff  was  a  nephew  of  the  deceased 
lusband  of  Catherine  L.  Stay  lor,  If  the  Jury 
so  flncl,  does  not  make  him  a  member  of  her 
razntly;  and  If  the  Jury  shall  find  that,  not 
tteing  a  member  of  her  family,  the  plaintiff 
renUered  useful  and  valuable  personal  sery- 
ices  to  and  for  the  benefit  of  said  Oatherine 
L..  Staylor  during  her  lifetime,  the  fact  of 
rendering  rach  serrlces  furnishes  prima 
facie  evidence  of  their  acceptance  by  said 
Catherine  L.  Staylor,  and,  In  the  absence  of 
pixtof  to  the  contrary  of  any  express  con- 
tract, raises  an  obligation  to  pay  vrhat  they 
'were  worth;  and,  If  the  Jury  shall  find  that 
Buch  payment  has  not  been  made,  they  shall 
find  for  the  plaintiff  In  such  a  sum,  provided 
they  shall  find  that  the  defendant  is  the  ad- 
ministrator of  said  Catherine  L.  Staylor.' 
Granted." 

"Defendant's  fifth  prayer:  'The  defendant 
prays  the  court  to  instruct  the  Jury  that, 
in  order  to  entitle  the  plaintiff  to  recover  for 
any  services  rendered  by  him  to  the  said 
Oatherine  L.  Staylor,  they  must  find  that 
there  was  a  design  on  the  part  of  the  plain- 
tilT  at  the  time  of  the  rendition  of  the  serv- 
ices to  charge,  and  an  expectation  on  the 
part  of  the  said  Catherine  L.  Staylor  to  pay, 
for  said  services.'    Conceded." 

"Defendant's  eighth  prayer:  The  defend- 
ant prays  the  court  to  Instruct  the  Jury  that, 
if  they  believe  from  the  evidence  that  some 
portion  of  the  plaintiff's  claim  accrued  and 
was  due  more  than  three  years  before  the 
institution  of  this  suit,  then  the  plaintiff 
cannot  recover  for  such  portion,  under  the 
pleadings  in  this  cause,  unless  they  shall 
further  find  that  the  defendant  or  his  de- 
cedent promised  to  pay  the  same  within 
three  years  before  the  bringing  of  this  salt' 
Conceded." 

Argued  before  McSHERRY,  O.  J.,  and 
FOWtJJB,  BRISCOE,  PESABOB,  SOHMUCK- 
ER.  and  JONBS,  JJ. 

William  a  Bryan,  Jr.,  and  R.  Lee  Oill,  for 
appellant  Charles  Mon-is  Howard.  FrBncis 
P.  Curtis,  and  Thomas  F.  Brady,  for  appelleei. 

PBARCE,  3.  This  is  an  action  of  assumi)- 
sit  by  John  Staylor  against  Roger  T.  GUI, 
administrator  of  Oatherine  Staylor,  to  recov- 
er for  IS  years  of  continuous  service  render^ 
ed  her.  Issues  were  Joined  upon  pleas  that 
neither  defendant  nor  his  decedent  were  ever 
indebted  as  alleged,  nor  ever  promised  as  al- 
leged; that  the  action  did  not  accrue  within 
three  years  before  suit  brought;  and  that  the 
assets  of  the  estate  are  not  sufficient  to  pay 
all  the  decedent's  debts,  regard  being  had 
to  alleged  debt  of  the  plaintiff.  Mrs.  Stay- 
lor's  husband  was  a  butcher,  and  the  plaintiff 
was  his  nephew,  and  learned  his  trade  with 
him.  Aft«  his  death,  in  November,  1886, 
Mrs.  Staylor  continued  the  business,  which 
was  carried  on  for  her  by  the  plaintiff  and 
her  brother  Albert  W.  Lutz.  There  was  no 
dispute  as  to  the  rendering  of  any  of  the  serv- 


ices alleged;  the  only  questions  being  as  to  ' 
the  compensation,  and  whether  full  payment 
had  been  made.  The  plaintiff  was  permitted 
to  testify  on  his  own  offer  without  objeetloo, 
and  he  swore  that  he  worked  for  Mrs.  Stay- 
lor uninterruptedly  from  July  5,  1886,  to  Oc- 
tober 14,  1899,  during  all  of  which  period  he 
received  his  board  from  her,  but  no  money 
whatever  for  his  services;  and  It  Is  a  singu- 
lar f  eatare  of  the  case  that  he  was  ahsotately 
silent  as  to  any  agreement  or  understanding, 
express  or  implied,  tov  any  compensation  for 
his  services.  He  testified,  however,  that  in 
the  interval  between  hU  uncle's  death  and  his 
going  to  work  for  Mrs.  Staylor  he  rendered 
similar  services  to  one  Courtney,  and  received 
from  him  bis  board  and  $6  per  week;  and  one 
Krout,  who  worked  there  with  him,  testified 
that  Staylor  showed  him  two  letters  from 
Mrs.  Staylor,  asking  hhn  to  return  and  work 
for  her,  and  promising  him  the  same  wages 
he  received  from  Courtney,  which  Krout  says 
were  fair  wages  for  the  work.  Maggie  Dono- 
van, who  lived  with  Mrs.  Staylor  from  1886 
to  1890,  testified  that  she  heard  Mrs.  Staylor 
tell  John  he  was  to  get  five  dollars  a  we^ 
and  that  she  also  told  John  In  her  presence 
that  Maggie  and  John  at  her  death  would 
get  what  belonged  to  her,  for  working  for 
her  and  attending  to  her.  Mrs.  Edwards  and 
her  sister,  cousins  of  Mrs.  Staylor's  hnsband, 
testified  that  they  heard  her  say  in  1896  that 
she  had  willed  everything  to  John,  but  that 
they  knew  nothing  about  any  wages  he  was 
to  receive.  Mrs.  Lafferty,  who  was  a  n^gh- 
bor  of  hers  for  many  years,  heard  her  say 
that  at  her  death  everything  she  had  would 
go  to  John  and  Maggie.  Johil  McKuen  beard 
her  say  on  several  occasions  that  when  she 
died  the  business  and  the  house  would  be 
John's,  and  that  she  was  saving  his  money 
for  him.  These  and  several  other  witnesses 
who  testified  to  plaintiff's  services  and  their 
reasonable  value,  without  any  knowledge  of 
the  terms  on  which  he  was  employed,  were 
produced  by  the  plaintiff,  and  at  the  close 
of  plaintiff's  testimony  the  defendant  offered 
two  prayers,-r^ne,  that  there  was  no  legally 
sufficient  evidence  to  establish  a  contract.  Im- 
plied or  expressed,  between  the  plaintiff  and 
Mrs.  Staylor;  and  one,  that  there  was  no  le- 
gally sufficient  evidence  to  entttie  the  plain- 
tiff to  recover, — both  of  which  were  rejected, 
and  their  rejection  is  the  ground  of  the  first 
exception.  Neither  In  the  brief  nor  In  the 
oral  argument  was  this  exception  alluded  to, 
and  we  may  therefore  presume  It  was  aban- 
doned, but  it  is,  In  any  event  obvious  from 
the  recital  of  the  testimony  we  have  given 
that  there  was  no  error  in  this  ruling. 

The  fourth  exception  was  taken  to  the  ask- 
ing and  answering  of  a  question  permitted  by 
the  court,  as  to  whether  the  Knights  of  Pyth- 
ias, of  which  the  plaintiff  was  a  member,  was 
not  virtually  an  insurance  society.  The  rele- 
vancy of  such  testimony  is  not  apparent  nor 
is  the  injurious  consequence  of  its  exclusion 
apparent,  assuming  it  to  be  admissible  upon 
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any  theory  of  the  case;    and  we  shall  not 
pause,  therefore,  to  consider  it 

The  second  and  third  exceptions  were 
taken  to  the  refusal  to  permit  the  defend- 
ant to  read  in  evidence  from  a  memorandum 
book  entries  by  Mrs.  Staylor  of  payments 
made  to  the  plaintiff  on  account  of  his 
wages,  which  offer  was  twice  made  and  re- 
fused. These  exceptions  will  be  considered 
together.  Lntz  testified  for  the  defendant 
ttmt  Mrs.  Stayior  was  his  sister,  and  that 
he  was  employed  by  her  in  her  business  from 
18S7  till  her  death,  in  1899;  that  she  agreed 
to  pay  him,  and  did  pay  him.  Are  dollars 
a  week,  without  board;  that  the  plaintiff 
was  to  receive  three  dollars  per  week,  with 
board;  that  he  luiew  his  sister's  haudwrlting 
anywhere;  that  he  and  his  sister  settled  up 
every  week  of  their  lives,  and  plaintiff  was 
present  at  these  settiements.  Lutz  was  then 
shown  a  memorandum  l>ook  in  lead  pencil, 
containing  entries  of  regular  payments  of 
three  dollars  each,  alleged  to  have  been 
made  by  Mrs.  Staylor  to  the  plaintiff  from 
June  1.  1894,  to  July  5,  1899,  and  Lutz  testi- 
fied that  these  entries  were  in  the  handwrit- 
ing of  his  sister.  There  was  no  heading  of 
these  entries  with  the  name  of  plaintiff,  nor 
anything  on  the  face  of  the  writing  to  show 
to  whom  the  payments  were  made.  At  this 
point  in  the  testimony  of  Lutz  the  offer  was 
first  made  and  refused;  and,  as  be  had  in 
no  manner  connected  the  plaintiff  with  these 
entries  by  his  testimony,  we  think  the  offer 
was  properly  refused  at  that  time.  Continu- 
ing his  testimony,  however,  Lutz  said: 
"Every  Tuesday  was  our  settling  day.  John 
Staylor  would  be  at  my  right  side,  and  Mrs. 
Staylor  would  be  sitting  down.  Just  settling 
up  the  business  for  the  week.  He  [John] 
never  missed  a  time  getting  paid,  to  my 
knowledge.  She  always  paid  him  with  $3, 
and  he  would  be  sitting  there,  and  would 
take  it.  All  was  dotted  down  on  that  book 
at  the  time  we  settied.  Every  week  Johnny 
got  $3  and  his  board.  I  was  in  contact  with 
Jolm  Staylor  every  day,  and  every  hour  in 
the  day.  He  never  said  ft  word  to  me  about 
any  charges  he  intended  to  make.  The  last 
time  I  saw  a  payment  by  Mrs.  Staylor  to 
John  was  three  weeks  before  she  died." 
The  defendant  then  produced  five  witnesses 
whose  testimony  tended  to  prove  that  John 
Staylor  had  agreed  to  work  for  Mrs.  Staylor 
for  three  dollars  a  week  and  board,  and 
some  of  these  testified  they  had  seen  these 
wages  paid  at  various  times,  and  entered  by 
Mrs.  Staylor  in  a  book;  and  tbe  defendant 
then  renewed  his  offer  to  read  these  entries 
to  the  Jury,  which  was  again  refused.  It  is, 
of  course,  clear,  both  upon  principle  and  au- 
thority, that  entries  made  by  a  party  him- 
self, charging  another,  are  not  admissible  as 
evidence  per  se.  Such  entries  stand  upon  a 
different  footing  from  those  made  by  a  clerk 
or  other  person  in  the  ordinary  course  of 
business,  and  contemporaneously  with  the 
transaction;  and  in  Romer  t.  Jaeksch,  39 


Md.  689,  It  was  observed  that, 
Greenleaf  says  in  his  work  oi 
(volume  1,  i  118)  that  in  the  Ui 
this  principle  baa  been  carried  t 
extended  to  entries  made  by  tbe 
self  in  his  shop  Ixwks,  yet  this  ( 
the  doctrine  has  not  been  sai 
Maryland,  where  the  rule  of  t 
law  in  tills  respect  has  not  bee 
from.  But  we  think  tbe  evidec 
missible  on  a  principle  of  a  di 
acter.  Lutz  had  testified  tliat  b 
the  weekly  payments  of  three 
wages  made  to  plaintiff  by  M 
and  entered  at  the  time  In  a  t 
handwriting.  If  a  book  containi 
tries  in  her  handwriting  can  be  ] 
is  certainly  strong  corroboratioi 
testimony,  and  the  appellant  co 
these  entries  are  admissible  foi 
pose.  In  Dlgby  v.  Stedman,  Es 
plaintiff  had  delivered  to  the  d( 
watch  for  repairs;  and  while  in 
he  sold  It  and  gave  the  purchas 
for  Its  delivery.  In  an  action  foi 
fendants  claimed  that  they  had 
pursuant  to  plaintiffs  order,  bi 
chaser  swore  that  he  had  never 
It  was  proved  by  defendants'  shi 
he  had  himself  seen  the  watch  < 
the  purchaser;  and  the  defend 
books  were  then  offered,  in  wb! 
entry  of  such  delivery  in  the  1 
of  one  of  tbe  defendants.  On 
Lord  Kenyon  said:  "The  entry  1 
was  brought  in  to  corroborate  th 
of  the  witness,  who  had  himsel 
delivery;  that  the  entry  should  b 
In  the  handwriting  of  the  witnesE 
the  entry  was  made  in  the  han( 
another,  and  the  witness  saw  it  s 
was  made,  and  the  entry  had  ci 
with  what  he  had  himself  thei 
such  was  tantamount  to  an  enti 
himself,  and  was  therefore  admi 
Cooke  V.  Curtis,  6  Har.  &  J.  93,  ti 
laid  down  that  where  the  cred 
witness  Is  attacked  by  the  opp< 
his  prior  declarations  may  be  gi 
dence  to  show  his  consistency. 
ance  Co.  v.  Davison,  30  Md.  lO- 
rule  was  approved,  tbe  court  sa 
are  clearly  of  opinion  the  test 
admissible  to  corroborate  Davi: 
credibility  had  thus  been  impeac 
fondant's  witnesses.  The  rulini 
rectiy  within  the  decision  in  Oool 
supra,  and  the  rule  of  evidence 
that  case  is  an  illustration."  Her 
tifTs  denial  that  he  had  ever 
cent  for  his  wages  was  a  direc 
meut  of  the  testimony  of  Lutz  t 
seen  them  regularly  paid;  and  Mi 
entries,  being,  under  the  ruling  1 
Stedman,  supra,  tantamount  to 
Lutz  himself,  are  his  prior  decl 
such  payment.  An  Illustration  c 
tation  upon  the  application  of  i 
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foand  In  Stocksdale  t.  Onlllsoii,  85  Md.  825. 
There,  upon  lasnes  whether  the  signatures 
of  the  alleged  testator,  and  subscribing  wit- 
nesses, all  of  whom  were  dead,  were  for- 
geries, the  caTeators  gave  erldenoe  tending 
to  Implicate  George  Stockadale,  one  of  the 
caveateee,  in  the  alleged  forgeries;  and  the 
caveatees,  after  offering  evidence  of  the 
genuineness  of  these  signatures,  offered  to 
prove  that  the  day  before  the  funeral  of  the 
deceased  the  witness  inquired  of  George 
Stocicadale  whether  there  was  a  will  of  his 
father  In  existence,  and  he  replied  that  he 
believed  his  father  died  intestate;  the  con- 
tention being  that  this  answer  was  pertin- 
ent and  proper  to  r^;>el  the  Inference  of  his 
agency  in  procuring  the  alleged  forgeries, 
and  reliance  was  placed  upon  the  two  cases 
above  cited.  But  the  court  held  otherwise, 
because  Stocksdale  was  not  examined  as  a 
witness,  as  he  might  have  been,  and  there 
was  therefore  no  impeachment  of  his  testi- 
mony given  under  oath;  and  it  was  very 
properly  added,  as  an  Independent  reason 
for  the  ruling  in  that  particular  case,  that, 
If  his  declarations  bad  been  admitted,  they 
would  have  furnished  no  rational  ground 
tor  repelling  the  Imputations  against  him, 
because  such  declarations  would  be  perfect- 
ly consistent  with  the  concealment  which  al- 
ways accompanies  fraud. 

In  the  leading  case  of  McAleer  v.  Horsey, 
85  Md.  462,  this  question  was  very  fully 
and  thoroughly  considered,  and  the  cases 
of  Oooke  V.  Curtis  and  Insurance  Co.  v. 
Davls<m  were  approved  in  an  able  opinion 
by  Judge  Miller,  in  the  course  of  which  he 
said:  "Where  two  parties  contradict  each 
other,  under  oath,  respecting  a  matter  oc- 
curring between  themselves  only,  and  about 
which  they  have  equal  means  of  knowledge, 
and  equal  reason  for  accurate  recollection,  it 
is  in  vain  to  argue  that  one  of  them  has 
not  sworn  falsely.  The  defendant's  testi- 
mony, therefore,  went  to  a  substantial  im- 
peachment of  the  credibility  of  the  plaintiff. 
The  fact  that  It  went  to  the  Jury  opened  the 
way  for  corroboration,  notwithstanding  the 
disclaimer,  and  brings  the  case  directly 
within  that  of  Oooke  v.  Curtis,  6  Har.  & 
J.  93,  which  was  followed  In  Insurance  Co. 
V.  Davison,  30  Md.  91.  The  first  of  these 
cases  has  remained  unquestioned  by  the 
courts  of  this  state  for  nearpr  50  years,  and, 
whilst  it  would  not  be  expedient  or  safe  to 
extend  or  enlarge  Its  application,  yet  It  has 
been  the  uninterrupted  practice  of  all  courts 
to  receive  their  own  decisions  as  of  binding 
force;  and,  on  general  principles  of  Judicial 
propriety,  the  solemn  adjudications  of  an  ap- 
pellate court  of  last  resort  'ought  to  be  ap- 
proached with  caution,  and  perhaps  they 
should  never  be  disturbed,  except  to  settle 
some  great  rule  of  property  the  public  in- 
terest requires  to  be  reviewed.'  Hammond 
V.  Ridgely's  Lessee,  5  Har.  &  J.  278,  9  Am. 
Dec.  522.  No  such  considerations  are  here 
involved,  and  that  case  Is  therefore  a  bind- 


ing authority  on  thto  court,  no  matter  what 
may  be  the  law  decided  by  courts  of  other 
states  or  elsewhere;  and,  whilst  its  doctrine 
is  not  to  be  expanded,  there  ought  to  be 
no  hesitation  in  applying  it  to  a  case  falling 
directly  within  the  rule  and  principle  It  es- 
tablishes." Thirty  years  have  passed  since 
that  decision  was  rendered,  .and  during  this 
period  it  has  been  repeatedly  cited  and  ap- 
proved. In  Bloomer  v.  State,  48  Md.  537, 
it  Is  said:  "The  admissibility  of  this  spe- 
cies of  evidence  has  been  very  deliberate- 
ly sanctioned  by  this  court  in  the  cases  cited 
by  the  state  in  30  and  35  Md.,  and  again  In 
the  case  of  Maltland  v.  Bank,  40  Md.  540, 
17  Am.  Rep.  820."  In  two  later  cases  the 
reasons  which  lie  at  the  foundation  of  this 
rule  are  stated  with  equal  clearness  and 
condensation.  In  Owens  v.  State,  67  Md. 
315,  10  Atl.  210,  the  court,  speaking  Qf  testi- 
mony of  this  character,  says:  "It  is  certain- 
ly true  that  to  exclude  such  note  or  memo- 
randum, when  shown  to  have  been  honestly 
made,  would  be  to  reject  the  best  and  fre- 
quently the  only  means  of  arriving  at  truth." 
And  in  Railway  Co.  v.  Knee,  83  Md.  81,  84 
Atl.  252,  the  court,  referring  to  the  testi- 
mony admitted  in  the  30  Md.  case,  says: 
"It  furnished  both  a  test,  of  his  [the  wit- 
ness'] recollection  and  of  his  integrity." 
Section  2  of  article  35  of  the  Code  of  Public 
General  Laws  provides  "that  it  shall  not  be 
competent  for  any  party  to  the  cause,  who 
has  been  examined  therein  as  a  witness,  to 
corroborate  his  testimony  when  impeached, 
by  proof  of  his  own  declarations  or  state- 
ments made  to  third  persons  out  of  the  hear- 
ing or  presence  of  the  adverse  party."  The 
entries  made  by  Mrs.  Staylor  in  this  case,  as 
testified  to  by  Lutz,  we  have  said,  under  the 
authority  of  Digby  v.  Stedman,  supra,  are 
equivalent  to  entries  made  by  himself,  and 
to  his  own  prior  declarations;  but  they  were 
made  in  the  presence  of  Staylor,  and  there- 
fore would  not  seem  to  be  excluded,  even 
if  Lutz  were  a  party  to  the  cause.  He  ia 
not  a  party,  however,  and  can  therefore  in 
no  event  be  brought  within  the  prohibition 
of  this  statute.  We  are  therefore  clearly 
of  opinion  that  there  was  error  in  refusing 
to  allow  the  entries  of  Mrs.  Staylor  to  be 
read  in  evidence  upon  their  second  offer. 

At  the  close  of  the  testimony  the  plaintiff 
offered  two  prayers,  which  were  granted,  and 
the  defendant  offered  sixteen  prayers,  eight 
of  which  were  conceded,  three  were  modi- 
fled,  and  granted  as  modified,  and  five  were 
rejected.  The  defendant  excepted  to  the 
granting  of  the  plaintiff's  prayers,  and  to  the 
rejection  and  modification  of  his  own  pray- 
ers. Without  reciting  the  plaintiff's  prayers, 
we  think  the  propositions  of  law  embodied  in 
them  substantially  correct,  and,  when  read 
together,  and  in  connection  with  the  defend- 
ant's granted  and  conceded  prayers,  they- 
fairly  present  to  the  Jury  the  question  at  is- 
sue. Some  criticism  might  be  made  upon 
that  part  of  plaintiff's  first  prayer  which  al- 
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lows  the  Jury  to  find  for  "tbe  value  of  said 
denrices.  according  to  the  proof  in  ibe  case," 
by  whlcb,  boweTer,  we  think  the  Jury  must 
liaye  understood  tbe  reasonable  value,  If  they 
found  no  contract  upon  the  value,  or  the 
agreed  price,  If  they  found  any  agreement 
upon  this  point  It  Is  apparent,  we  think, 
that  the  second,  prayer  was  Intended  as  a 
qualification  of  the  first  prayer.  It  refers  to 
the  first  prayer,  not  by  number,  or  other  ex- 
press designation,  but  by  repeating  the  con- 
clusive fact  of  the  hypothesis  on  which  the 
first  prayer  was  founded,  while  explaining 
what  constitutes  a  member  of  a  family,  and 
what  was  meant  by  the  expression  in  the 
first  prayer,  "the  value  of  said  services  ac- 
cording to  the  proof  in  the  case."  This  Is  a 
case,  we  think,  of  qualifying,  not  contradic- 
tory, prayers.  Rosenstock  v.  Ortwlne,  46 
Md.  400;  RaUroad  Co.  v.  Larkln,  47  Md.  166. 
28  Am.  Rep.  442.  Taken  together,  as  they 
should  be,  they  furnish  the  true  rule  of  re- 
covery, either  upon  the  theory  of  quantum 
meruit  or  of  express  contract,  and  also  prop- 
erly apply  to  either  theory  of  limitations. 
But  the  appellant  contends  that  plaintiff's 
second  prayer,  however  correct  in  itself,  is 
inconsistent  with  defendant's  fifth  and  eighth 
prayers,  which  were  conceded,  and  that 
plaintUTs  prayer  could  not,  therefore,  be 
properly  granted.  Defendant's  fifth  prayer 
requires  the  Jury  to  find  that  there  was,  at 
the  time  the  services  were  rendered,  a  design 
on  the  part  of  the  plaintiff  to  charge,  and  an 
expectation  on  the  part  of  Mrs.  Staylor  to 
pay,  for  such  services;  and  the  eighth  prayer 
instructs  the  jury  that,  if  they  find  any  por- 
tion of  the  plalntifTs  claim  was  due  three 
years  before  suit  was  brought,  then,  under 
the  pleadings,  there  can  be  no  recovery  for 
such  portion,  unless  they  find  a  new  promise 
within  three  years.  The  supposed  inconsist- 
ency between  tne  plaintiff's  second  and  the 
defendant's  fifth  prayer  is  that  the  former 
asserts  that,  if  plaintiff  was  not  a  member 
of  the  family,  the  rendering  of  the  services 
furnishes  prima  facie  evidence  of  their  ac- 
ceptance, and  raises  an  obligation  to  pay 
what  they  were  worth,  while  the  latter  re- 
quires the  Jury  to  find  the  design  to  charge 
and  the  expectation  to  pay.  The  proposition 
asserted  in  plaintlfTs  second  prayer  is  the 
same  laid  down  in  Spencer  v.  Trafford,  42 
Md.  20,  and  repeated  in  Wallace  v.  Schanb, 
81  Md.  599,  82  AtL  824.  In  BUler  v.  SeU- 
man,  77  Md.  496,  27  Atl.  137,  and  also  in 
Wallace  v.  Schaub,  supra,  it  is  declared  that 
the  rule  above,  as  to  the  design  to  charge 
and  the  expectation  to  pay,  "applies  only 
when  a  claim  is  made  by  a  member  of  the 
family  of  the  decedent';  for,  as  Judge  Fow- 
ler states  in  Bixler  v.  Sellman,  "of  course  It 
must  be  conceded  that  generally  the  law  im- 
plies a  promise  to  pay  for  services  rendered 
and  accepted,  but  a  well-recognized  distinc- 
tion exists  where  the  service  is  rendered  by 
a  member  of  the  family  of  the  person  served. 


In  fhe  latter  case  a  presumptlMi  of  law 

arises  that  such  service  is  gratuitous." 
When  this  exception  to  the  rule  is  borne  in 
mind,  the  apparent  inconsistency  is  seen  to 
be  only  a  proper  qualification,  by  plalntifTs 
second  prayer,  of  the  general  language  of  de- 
fendant's fiifth  prayer,  and  to  be  based  upon 
evidence  from  which  the  Jury  might  find  ei- 
ther that  the  plaintiff  was  or  was  not  a  mem- 
ber of  his  aunt's  family.  And  so,  also,  when 
the  plaintUTs  second  prayer  la  read  as  a 
qualification  of  his  first  prayer,  the  instruc- 
tion as  to  limitations  becomes  an  element  of 
the  second  prayer,  and  thus  any  apparent  in- 
consistency between  that  prayer  and  defend- 
ant's eighth  prayer  upon  that  point  disap- 
pears. 

But  the  appellant  further  contends  that 
both  of  the  plaintiff's  prayers  are  fatally  de- 
fective, because  they  disregard  the  evidence 
produced  In  respect  to  assets,  as  well  as  the 
pleadings  in  reference  thereto,  and  authorise 
a  verdict  in  excess  of  the  assets  shown.  Sec- 
tion 25  of  article  26  of  the  Code  of  Public 
General  laws  provides  that,  where  an  ad- 
ministrator is  sued,  if  be  conceives  he  has 
not  assets  sufflcleott  to  discharge  the  plain- 
tiff's claim,  he  may  plead  the  fact,  and  "a 
trial  by  Jury  shall  be  had  therein."  In  this 
case  the  administrator  has  pleaded  such  in- 
sufficiency of  assets,  to  which  plea  plaintiff 
replied  that  there  were  sufficient  ass^a;  ana 
issue  was  joined  on  that  replication,  as  well 
as  upon  the  general  issue  pleas  and  the  plea 
of  limitations.  Section  26,  Id.,  further  pro- 
vides that  If  on  any  such  trial  tbe  debt  or 
demand  of  the  plaintiff  shall  be  contested, 
and  there  be  any  other  Issue  Joined  than  up- 
on the  subject  of  assets,  the  Jury,  if  they 
find  for  the  plaintiff  upon  the  issue  so  Joined, 
and  the  amount  of  assets  found  by  them  be 
less  than  the  debt  or  demand  of  the  plaintiff, 
shall  declare  the  amount  of  the  debt  or  de- 
mand, and  also  the  sum  to  be  paid  by  the 
defendant  to  the  plaintiff,  regard  being  had 
to  the  amount  of  assets  in  hand,  and  the 
debts  due  from  the  deceased,  and  that  judg- 
ment shall  thereupon  be  entered  against  the 
defendant  for  the  penalty  of  the  bond,  if  suit 
be  -upon  the  administration  bond,  or  for  the 
damages  laid  in  the  declaration  and  the  costs 
of  the  suit,  if  suit  be  against  the  adminis- 
trator only,  to  be  released  upon  the  pay- 
ment of  the  sum  ascertained  to  be  paid  by 
the  verdict  of  tlie  jury;  and  by  subsequent 
sections  of  article  26  provision  Is  made  for 
levying  the  sum  so  ascertained,  either  of  the 
goods  and  chattels  of  the  deceased,  or  of  the 
proper  goods  and  chattels  of  the  adminia- 
trator,  and  for  levying  the  residue  of  the  debt 
or  damages  of  the  goods  and  chattels  of  de- 
ceased which  may  thereafter  come  to  tne 
hands  of  the  administrator.  These  provi- 
sions of  the  Code  were  not  observed.  The 
Jury  did  not  pass  at  all  upon  the  sufficiency 
of  assets,  though  the  undisputed  evidence 
shows  that  the  assets  were  less  than  the 
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damages  claimed,  and  Ms  than  the  amount 
of  the  verdict  Tendered ;  and  It  is  plain, 
therefore,  that  the  Judgment  was  not  regn- 
larly  and  propei'ly  entered,  and  that  Judg- 
ment vronld  have  been  arrested  upon  motion 
seasonably  filed.  There  was  no  such  motion, 
however,  and  the  regularity  of  the  Judgment, 
therefore,  is  not  before  us  for  review.  Neale 
V.  Hermanns,  65  Md.  478,  6  Atl.  424. 

The  verdict  for  |3,000  was  rendered  Janu- 
ary 30th,  and  Judgment  nisi  was  thereupon 
entered.  February  1st  motion  was  filed  for 
a  new  trial,  and  was  overruled  February 
16th,  when  Judgment  was  made  absolute,  and 
on  the  same  day  the  following  docket  entry 
was  made:  "Judgment  only  to  bind  assets, 
by  agreement  of  counsel  in  open  court"  The 
record  is  silent  as  to  what  led  to  this  agree- 
ment, but  we  were  Informed  at  the  argu- 
ment that  it  was  the  result  of  a  suggestion 
from  the  court  that  such  course  would  be 
better  than  burdening  the  Jury  with  the  re- 
quirements of  article  26  above  mentioned, 
and  we  inferred  that  this  agreement  In  fact 
preceded  the  rendition  of  the  verdict,  and  ex- 
plains why  those  provisions  of  the  law  were 
Ignored  in  the  prayers  of  the  plaintifC.  In 
the  absence  of  such  agreement,  we  think  the 
plalntUTs  prayers  would  be  fatally  defective, 
because  under  them  the  right  to  recover 
against  the  defendant  was  placed,  both  in 
disregard  of  the  pleadings  and  of  the  evi- 
dence ag  to  assets,  solely  upon  the  proof  and 
amount  of  the  debt  claimed,  without  regard 
to  the  amount  of  assets  in  hand.  This  was 
dearly  error.  Blevator  Co.  v.  Neal,  85  Md. 
4S7,  5  Atl.  888.  But  we  think  the  agree- 
ment that  the  Judgment  should  only  bind  as- 
sets operates  as  a  waiver  of  .that  defect  In 
the  prayers,  and  is  equivalent  so  far  as  that 
defect  Is  concerned,  to  a -concession  of  those 
prayers.  A  party  may  concede  any  prayer, 
for  reasons  satisfactory  to  himself,  and  such 
prayer,  when  conceded,  hecomes  the  law  of 
the  case,  and  may  not  be  refused  by  the 
court     Slttlg  V.  Birkenstaek,  S5  Md.  278. 

This  brings  us  to  the  deCendanrB  prayers. 
There  was  no  error  tn  the  rejeedrai  of  his 
first  and  second  prayers,  by  which  it  was 
sought  to  withdraw  the  case  from  the  Jury. 
The  fourth  prayer  was  properly  rejected,  if 
for  no  other  reason,  because  the  fifth,  which 
was  conceded,  gave  him  everything  he  could 
have  secured  under  the  fourth  in  connection 
with  plaintiff's  prayers.  The  ninth  and  six- 
teenth prayers  were  properly  rejected,  be- 
cause they  segregate  the  facts,  and,  instead, 
of  confining  the  conclusion  to  the  effect  of 
these  facts,  they  conclude  to  the  whole  right 
of  recovery.  There  was  no  error  in  the  re- 
jection of  the  sixth,  seventh,  and  eleventh 
prayers  as  offered,  or  In  the  modification  of 
these  prayers  by  the  court  and  their  grant- 
ing as  modified;  but  for  the  error  we  have 
indicated  In  the  third  exception,  the  Judg- 
ment must  be  reversed.  Judgment  reversed, 
with  costs  to  appellSant  above  and  below,  and 
new  trial  awarded. 


UNITED  RAILWAYS  &  ELECTRIC  00.  OF 

BALTIMORE  v.  MAYOR,  ETO, 

OF  BALTIMORE. 

(Court  of  Appeals  of  Maryland.    June  14, 

1901.) 

STRBBT  RAILROADS  —  MUNICIPAL  C<MlPOaA- 
TIONB— TAXATION  —  ANNEXED  TERRITOBT  — 
RAILROAD  RIGHT  OP  WAT— STATUTE-CON- 
STRUCTION. 

1.  Acts  1888,  c.  98,  annexing  certain  terri- 
tory to  Baltimore  city,  and  providing  that  the 
tax  assessed  on  all  land  and  pruperty  for  1900 
shall  not  exceed  the  county  rate  until  streets 
have  been  opened  and  a  certain  number  of 
buildings  erected  on  each  block,  does  not  ex- 
empt a  street  railway  from  the  payment  of  the 
ordinary  city  tax  rate  on  its  riglit  of  way  and' 
tracks  situated  in  such  territory. 

2.  Under  Acts  1888,  c.  98,  annexing  certain 
teiTitory  to  Baltimore  city,  hot  only  permitting 
the  tax  assessments  on  tlie  propeity  included 
therein  to  exceed  the  county  rate  from  and ' 
after  the  year  1900,  an  increased  city  rate  can- 
not be  levied  for  taxes  assessed  for  the  year 
1900. 

Appeal  from  Baltimore  city  court;  George 
M.  Sharp,  Judge. 

Proceeding  by  the  ITnlted  Railways  A 
Electric  Company  of  Baltimore  against  the 
mayor  and  city  council  of  Baltimore.  An  or- 
der of  the  appeal  tax  court  fixed  the  rate  of 
taxation  on  plalntlfTa  property,  and  from  a  • 
Judgment  of  the  Baltimore  city  court  dismiss- 
ing plaintiff's  appeal  therefrom  it  appeals. 
Reversed. 

Argued  before  McSHBBRY,  C.  J.,  and 
FOWLER,  BRISCOE,  BOYD,  PAGE, 
FEARCE,  and  JONES,  JJ. 

George  Dobbin  Pennlman  and  Fielder  C. 
Slingluef,  for  appellant  Wm.  Pinkney 
Whyte  and  Charles  W.  Field,  for  appellees. 

PBARCB,  J.  This  is  an  appeal  from  a  pro 
forma  order  or  Judgment  of  the  Baltimore 
city  court  dismissing  an  appeal  filed  under 
section  170  of  the  new  charter  of  Baltimore 
(Laws  1888,  c.  123)  by  the  United  RaUways 
ft  Electric  Company  of  Baltimore,  from  a- 
ruling  made  by  the  appeal  tax  court  of  Bal- 
timore fixing  the  rate  of  taxation  for  the 
year  1900  upon  the  assessed  valuation  of  tliat 
part  of  the  appellant's  right  of  way  and 
tracks  situated  In  that  part  of  the  clt7  of 
Baltimore  commonly  known  as  the  "Annex" 
or  "BeH."  The  case  was  tried  upon  an  - 
agreed  statement  of  facts,  and  the  sole  ques- 
tion is  whether  the  tax  should  be  at  the  full 
city  rate  of  $1.67  in  the  $100,  or  at  60  cente 
in  the  $100.  the  latter  being  the  Baltimore 
county  rate  at  the  date  of  the  passage  of  the 
annexation  act;  and  tills  depends  upon  the 
construction  of  section  18  of  that  act  (chap- 
ter 98  of  1888),  now  section  4  of  the  new 
charter.  That  provides  that  until  the  year 
1900  the  rate  of  taxation  for  city  purposes 
upon  all  landed  property  In  the  territory 
annexed  by  the  act  of  1888,  and  upon  which 
taxes  would  be  paid  to  Baltimore  county  If 
such  territory  had  not  been  annexed  to  Balti- 
more city,  should  at  no  tlnM  exceed  th»- 
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rate  of  Baltimore  eoonty  for  the  year 
Z,  and  that  until  the  year  1900  the  as- 
aent  of  such  property  should  not  be  in- 
4EBea8ed:  provided,  that  even  after  the  year 
noo  said  rate  of  taxation  should  not  be 
■•creased  for  city  purposes  on  any  landed 
■■operty  in  said  territory  until  avenues, 
flbteets,  or  alleys  should  have  been  opened 
aad  constructed  through  the  same,  nor  un- 

:  fli  there  should  be  on  every  block  of  ground 

'*•  to  be  formed  at  least  six  dwellings  or 
absrehouses  ready  for  occupation.  The 
«tetement  of  facts  may  be  thus  abbreviat- 
«a^  <1)  That  the  petitioner  is  a  corpora- 
tl0B  under  the  laws  of  Maryland,  operat- 
kaig  tax  electric  railway,  of  which  46  miles 

-«C  4ouble  track,  assessed  at  fl7,000  per 
■die,  are  operated  in  said  Annex.  (2)  That 
31  of  these  46  miles  run  through  property 

rttrough  which  avenues,  streets,  and  alleys 
lave  been  constructed,  and  upon  which  there 
Mre,  ready  for  occupation,  upon  each  block 
«■  formed,  through  which  the  railway  tracks 

•  extended,  six  dwellings  or  storehouses,  and 
tbat  said  31  miles  are  therefore  properly  taxa- 
Me  at  11.67  per  |100,  that  being  the  city  rate 
flw  the  year  1900.  &)  That  15  of  these  46 
■dies  run  through  property  through  which 

ra*  avenues,  streets,  or  alleys  have  been 
■aoatructed,  nor  are  there  ready  (or  occupa- 
fion  upon  each  block  through  which  said 
teacks  extend  six  dwellings  or  storehouses, 
4Md  tbat  the  property  Immediately  contigu- 
•■8  to  said  15  miles  was  taxed  for  the  year 
nOO  by  the  appeal  tax  court  at  the  Baltimore 
«Minty  rate  of  60  cents  In  the  $100,  at  which 
■aid  rate,  also,  said  15  miles  had  been  taxed 
tgy  Baltimore  city  prior  and  up  to  the  year 
XnO.  (4)  That  the  railway  company  paid  to 
tte  city  of  Baltimore  for  the  year  1900  taxes 
npon  said  16  miles  of  track,  assessed  at  $17,- 

"«oe  per  mile,  at  the  full  city  rate  of  $1.67 

'im  the  $100,  aggregating  $4,258.50,  whereas 

-Oe  rate  thereon  should  have  been  only  60 
cents  In  the  $100,  aggregating  only  $1,530, 

.-■nd  that  It  has  thus  paid  $2,728.60  In  excess 
«f  the  true  and  legal  amount  due,  which  ex- 

■  ceas  shonld  be  repaid  to  It  by  the  comptroller 
'  mt  the  city,  with  Interest  from  the  date  of 
.Urn  payment  to  the  city. 

It  is  stated  In  the  appellant's  brief  that 
part  of  Its  right  of  way  is  over  turnpikes,  on 
'Which  the  right  to  lay  its  tracks  was  pur- 
'  dtased  from  the  turnpike  companies,  part 
er  the  beds  of  public  roads  or  streets  under 
sufficient  authority,  and  part  Is  held 
^Bder  fee-simple  conveyances.  None  of  these 
Chlngs,  however,  appear  In  the  agreed  state- 

■  MKnt  of  facts,  but  we  do  not  regard  them  as 
■laterlal  to  the  proper  disposition  of   the 


The  appellant  maintains  that  the  term 
■"landed  property,"  as  used  In  the  annexation 
awt  and  in  the  new  charter.  Is  Identical  In 
anlng  with  the  term  "real  estate,"  and 
its  right  of  way,  however  acquired  and 
lidd,  is  landed  property  or  real  estate,  and 
■  iliat  sinoe  the  proviso  of  the  annexation  act 


and  of  the  new  charter  exprei 
that  the  Baltimore  county  rate 
for  1887  shall  not  be  increased 
poses  on  any  landed  property  w 
nexed  territory  until  the  condi 
fore  set  forth  as  to  avenues,  ai 
leys,  and  building^  or  storehousi 
complied  with,  that  It  therefon 
follows,  ex  vl  termini,  that  tli 
county  rate  of  taxation  for  the 
the  proper  standard  of  taxation 
miles  of  right  of  way,  which  bj 
statement  of  facts  are  not  brougl 
conditions  prescribed  for  the  c: 
support  of  this  position  the  ap] 
upon  the  case  of  Appeal  T« 
Western  Md.  R.  Co.,  50  Md. 
which  It  was  held  that,  where  a 
an  easement  in  the  way  occupied 
such  easement  whether  under 
public  street.  Is  an  element  of 
road,  and  as  such  should  be  inc 
valuation  of  the  road  Itself;  a 
the  court  said,  "The  rule  would 
clear  that  an  easement  enjoyec 
of  a  public  street  may  be  asses 
ed  as  real  estate."  Conceding, 
pose  of  argument,  without  decid 
unnecessary  In  this  case),  tha 
lants  right  of  way  la  real  pi 
should  be  so  assessed  and  taxed 
sion  sought  to  be  drawn  by  t 
does  not  necessarily  follow,  tbo 
also  conceded  that  the  right 
tracks  In  qnestion  are  embracei 
terms  of  the  proviso,  it  would  1 
cnlt,  If  not  Impossible,  to  deny 
slon.  But  the  vital  question  to 
ed  is  whether  the  right  of  waj 
are  so  embraced,  and  the  vice  < 
lant's  argument  lies  In  the  assun 
fact.  This  argument  encounter 
set  the  difficulties  Interposed  I 
and  rigid  construction  of  tax  ex 
Glared  by  all  legal  writers  and  o 
familiar  as  to  make  any  extend 
to  them  inappropriate.  But  he: 
clear  exemption  of  "landed  pror 
certain  circumstances,  and  it  Is 
of  cases  that  Judge  Cooley  says 
on  Taxation  (page  205):  "It  Is 
rule  that,  when  an  exemption  Is 
1st,  It  shall  not  be  enlarged  by  e 
and  again,  on  the  same  page: 
an  act  of  sovereignty,  to  be  p 
far  as  It  conveniently  can  be, 
and  equality  to  alL  Exemption 
how  meritorious,  are  of  grace, 
strictly  construed."  In  Appeal 
V.  Rice,  60  Md.  312,  the  conrt  si 
asserting  the  exemption  must  si 
power  to  tax  in  the  particular  c 
clearly  relinquished,  and  that, 
not  been  done,  the  question  wt 
the  exemption  has  been  granted 
solved  In  favor  of  the  state."  Ii 
Court  T.  St  Mary's  Seinlnary, 
346,  the  assessment  act  of  18' 
Digitized  by  Vj 
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from  taxation  benevoleDt  InstltuttouB,  ao  far 
tus  used  for  the  benefit  of  the  indigent;  also 
the  gronnds  actually  covered  by  the  bnild- 
Ings  80  used,  and  the  equipments  of  sacta  in- 
stitutions. The  question  was  whether  stocks 
and  other  investments  held  by  the  corpora- 
tion, the  income  of  which  was  used  for  the 
indigent  students,  were  embraced  in  the  ex- 
emption, and  it  WHS  held  they  were  not. 
The  word  "institution"  was  said  to  be  ap- 
propriately descriptive  of  the  buildings  or 
establishment  where  the  business  of  the  cor- 
poration was  carried  on,  but  wholly  Inap- 
propriate as  the  designation  of  the  coriiora- 
tlon  itsdf;  and  so,  also,  the  term  "equip- 
ment" was  held  appropriate  to  cover  tangi- 
ble property  used  in  conducting  the  business 
of  the  Institution,  but  altogether  Inappro- 
priate as  a  description  of  investments,  al- 
though the  Income  was  used  in  the  work  of 
the  institution.  This  case  is  cited  to  show 
that,  under  the  fundamental  rule  governing 
the  construction  of  exemptions^  the  particu- 
lar exemption  claimed  cannot  be  sustained 
unless  it  is  shown  to  be  within  the  spirit  as 
well  as  the  letter  of  the  law. 

Let  us  see,  then,  assuming  that  appellant's 
right  of  way  and  tracks  are  landed  property, 
and  within  the  letter  of  the  exemption,  wheth- 
er they  are  also  within  the  sphrit  We  have 
seen  that  section  4  of  the  new  charter  pro. 
rides  for  an  absolute  exemption,  above  60 
cents  in  the  $100,  of  all  landed  property  and 
personal  property  within  the  Annex,  until  the 
year  1900;  but  it  will  be  seen  upon  examina- 
tion that  It  also  provides  that  from  and  after 
the  year  1900  all  property,  real  and  personal, 
within  the  Annex,  should  be  liable  to  assess- 
ment and  taxation  In  the  same  manner  and 
form  as  similar  property  elsewhere  In  the 
city.  The  absolute  exemption  provided  has  run 
its  course  with  the  year  1900,  and,  except  aa 
to  the  particular  property  brought  within  the 
conditions  of  the  proviso,  the  absolute  subjec- 
tion to  the  regular  city  rate  of  taxation  has 
been  brought  into  operation.  Unless,  there- 
fore, there  Is  something  In  the  proviso  which 
takes  this  particular  property  of  the  railway 
out  of  the  general  language  which  precedes 
the  proviso,  and  requires  its  Inclusion  with 
that  to  be  affected  by  the  proviso,  the  rate  of 
taxation  for  1901  must  be  the  regular  city 
rate  for  that  year;  and  we  do  not  think  there 
Is  anything  in  the  proviso  which  can  be  prop- 
erly held  to  have  the  effect  claimed  by  the 
appellant  We  think  the  obvious  purpose  of 
the  proviso  was  to  extend  the  exemption 
after  1900  to  suburban  property,  either  used 
for  agricultural  purposes,  or  suffered  to  be 
Idle,  awaiting  the  appreciation  of  value, 
which  ordinarily  keeps  pace  with  the  progress 
of  building  and  city  improvements,  until  a 
certain  standard  of  development,  marked  out 
in  the  proviso,  sbonld  be  attained,  and  that 
only  such  property  as  is  Itself  capable  of 
such  use  and  development  was  designed  to  be 
embraced  within  the  continuance  of  the  ex- 
emption. In  other  words,  that  It  is  only 
4»A.— 12 


landed  property,  through  which  avenues, 
streets,  or  alleys  may  be  constructed,  out  of 
which  blocks  can  be  formed,  and  upon 
which  houses  or  stores  can  be  erected,  that 
was  in  contemplation  for  continocd  exemp- 
tion, and  that  the  language  of  the  proviso  is 
altogether  inappropriate  as  a  description  of 
the  right  of  way  and  tradu  of  a  railway,  al- 
though it  be  landed  property.  Avenues, 
streets,  or  alleys  may,  it  Is  true,  cross  a  rail- 
way; but  they  cannot  be  properly  said  to  be 
opened  through  them,  in  the  sense  in  which 
they  are  opened  through  property  not  de- 
voted to  public  use.  When  so  nm  across  a 
railway,  the  public  has  the  right  of  user  for 
public  travel,  and  such  streets  will  serve  to 
define  the  lines  of  blocks  so  formed;  but  no 
part  of  the  railway's  right  of  way  will  ever 
enter  into  the  dimensions  of  such  blocks, 
and  no  bouse  or  store  can  ever  be  erected 
won  any  port  of  such  right  of  way.  If  the 
property  of  the  railway  cannot  be  taxed 
above  60  cents  in  the  $100  until  an  impos- 
sible situation  shall  arise.  It  can  never  be 
taxed  beyond  that  rate,  and  an  exemption 
which  is  confessedly  declared  to  be  tempo- 
rary will  be  made  perpetual,  and  that  by 
construction.  It  is  evident  that  the  appellant 
anticipated  this  view  of  the  question,  and 
felt  Its  force,  since  there  is  Inserted  in  the 
agreed  statement  of  facts  the  fact  that  the 
property  Immediately  contiguous  to  these  15 
miles  is  taxed  at  the  60-cent  rate,  and  It  is 
argued  that  the  railway's  privilege  of  ex- 
emption must  be  measured  by  that  of  ad- 
joining or  abutting  property  owners;  and 
upon  this  theory  they  would  read  the  proviso 
as  If  it  said,  "until  avenues,  streets  or  al- 
leys shall  have  been  opened  and  constructed 
through  the  same,  or  through  the  adjoining 
or  abutting  property;  nor  until  there  shall  be 
on  every  block  so  to  be  formed,  from  said 
property,  or  from  adjoining  or  abutting  prop- 
erty, at  least  six  dwellings  or  storehouses 
ready  for  occupation."  However  Ingenious 
and  plausible  this  may  appear  without  re- 
flection. It  will  not  bear  examination,  and  we 
cannot  adopt  the  contention.  To  do  so 
would  be  to  show  ourselves  astute  to  extend 
by  construction  an  exemption  beyond  the 
terms  in  which  it  is  given.  The  legislature 
has  made  this  right  to  exemption  depend  up- 
on the  condition  of  the  same  property  for 
which  It  Is  claimed,  and  not  upon  the  condi- 
tion of  contiguous  property.  If  the  latter 
had  been  intended,  we  are  bound  to  bold  the 
Intention  would  have  been  declared  In  clear 
and  plain  language,  and  not  left  to  forced  or 
strained  construction.  Moreover,  the  reasons 
which  obviously  Induced  the  exemption  as  to 
contiguous  property  forbid  Its  extension  to 
railway  property.  The  value  of  the  con- 
tlgnious  property  depends  In  large  measure 
upon  the  construction  of  streets  affording 
access  to  it,  and  the  number  of  the  houses  on 
the  block  in  which  it  Is  locate  J;  but  these 
are  comparatively  small  considerations  to 
the  railway,  whose  revenue  dq>ends  only  re- 
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motely  niran  the  condition  of  any  particular 
blocks  along  Its  line,  but  largely  upon  the 
condition  In  this  respect  of  Its  termini,  and 
of  the  principal  centers  of  population  along 
Its  line,  It  Is,  of  course,  true  that  as  popula- 
tion becomes  more  dense  along  Its  entire  line 
a  suburban  railway  -will  carry  more  passen- 
gers  and  receive  a  larger  rerenne,  Just  as  a 
city  street-car  line  proppr,  though  confined 
to  the  city  limits,  will  carry  more  pasMngers 
and  earn  more  money  as  population  Increases 
beyond  its  line.  But  such  consideratleos  are 
not  those  upon  which  this  case  must  be  de- 
cided, and,  for  the  rea8<ms  we  have  btated, 
we  think  the  appellant  Is  not  entitled  to  the 
general  exemption  claimed.  But  by  the  ex- 
press terms  of  the  charter  It  Is  only  from  and 
after  the  year  1900  that  property  within  the 
annexed  territory  Is  liable  to  the  city  rate  of 
taxation,  and  the  taxes  which  are  here 
sought  to  be  recovered  from  the  city,  were 
assessed  for  the  year  1900  at  the  dty  rate, 
and  were  paid  for  that  year.  The  basts  of 
taxation  was  therefore  Illegal,  and  the  dif- 
ference between  the  city  rate  for  the  year 
1900  asd  the  county  rate  for  1887  was  wrong- 
fully exacted,  and,  having  been  paid  under 
protest,  should  be  refunded  by  the  city.  The 
order  and  Judgment  of  the  city  coutt  'will 
therefore  be  reversed,  and  the  cause  be  re- 
manded, to  the  end  that  an  order  may  be 
passed  directing  and  requiring  the  comp- 
troller of  the  city  of  Baltimore  to  repay  to 
the  petitioner  the  Bum  of  92,728.50.  with  in- 
terest thereon  from  the  date  of  its  payment 
by  the  petitioner;  that  being  the  difterence 
between  the  amount  paid  and  the*:  whtch 
should  have  been  paid.  Order  revenied  and 
cause  remanded,  that  an  order  may  b*  pass- 
ed In  conformity  with  this  opinion;  costs 
above  and  below  to  be  paid  by  the  appellees. 


HOFFMAN  T.  STATH. 

(Court  of  Appeals  of  Maryland.    Jme  12, 

1901.) 

CRIMINAL  LAW-IMPEACHMENT  OF  WITN1IS3- 
E3— ADMISSIBILITY  OF  EVIDENCE- 
FORM  OF  INQUIRY. 

1.  In  a  criminal  prosecution,  evidence  of  the 
repntation  of  the  prosecuting  witness  is  inad- 
missible for  the  purpose  of  impeachment, 
where  he  had  not  testified  In  the  case. 

2.  In  a  criminal  prosecution,  a  question  as^  to 
what  was  the  reputation  of  the  prosecutins 
witness  for  getting  dmnk,  and  afterwards  ac- 
cusing people  of  stealing  from  him  while  in 
that  condition,  was  improper  for  the  purpose 
of  impeachment,  since  the  Inquiry  must  be  as 
to  his  reputation  for  truth  and  veracity. 

Appeal  from  criminal  court  of  Baltimore 
city;  Charles  E.  Phelps,  Judge. 

Edward  N.  Hoffman  was  convicted  of  theft, 
and  he  appeals.    Affirmed. 

Argued  before  McSHERRY,  C.  J.,  and 
FOWLER,  BRISCOB,  PEARCE,  and 
SCHMUOKER,  JJ. 

Wm.  C.  Smith,  for  appellant  Atty.  Gen. 
Rayaerand  Robert  M.  McLane,  for  the  State. 


FOWLER,  J.  The  traverser 
In  the  criminal  court  of  Biiltlii 
feloniously  steallog  $560,  the 
property  of  Michael  J.  Ward.  1 
before  a  Jury  and  convicted.  A1 
traverser  took  two  exceptions  t 
of  the  court  to  allow  him  to  ai 
witnesses  certain  questions.  Al 
had  offered  evidence  tending  t 
the  traverso'  had  stolen  the  mo 
ed  tn  the  Indictment,  he  48ked  1 
question  of  a  witness  called  oi 
"Do  you  Icnow  the  general  r 
Ward,  the  prosecuting  wltneesrl 
the  witness  answered  that  he  c 
then  asked  what  was  Ward's  ge 
tlon  for  getting  drunk,  and  af 
cuslng  people  of  stealing  money 
of  value  from  him.  To  this  last 
state  objected,  and  Its  objectiom 
ed.  This  ruling  constitutes  the 
tlon.  The  traverse  then  offerei 
competent  witnesses  that  the  ge 
tlon  of  Ward,  the  proseauting 
the  community  In  which  he  Uv 
of  a.  man  who  frequently  got  dn 
on  recovering  from  sprees  he  a< 
ent  persons  of  robbing  him.  Tl 
Jection  to  this  question  was  al 
and  the  traverser  took  his  seco; 
The  verdict  being  against  him. 
pealed. 

Upon  an  examination  of  the  re 
nothing  In  it  to  show  that  Ward 
tatlon  for  veracity  it  was  InU 
peach,  had  testified  In  the  eat 
there  is  nothing  to  show  that  he 
the  traverser  had  stolen  his  nv 
lows,  'therefore,  that  he  could 
peached;  for,  if  he  had  given  no 
the  case,  it  was  Immaterial,  s 
issue  involved  was  concerned, 
reputation  for  veracity  was  goo 
would  therefore  follow  that  ti 
error  in  either  of  the  rulings, 
tion  to  this.  It  is  well  settled  tl 
Ject  is,  as  It  was  here,  to  lmp< 
ness,  the  inquiry  must  be  as  to  1 
for  truth  and  veracity.  1  Tayl 
Jones,  Hv.  i  868;  Knight  v.  H 
200;  Vernon  v.  Tucker,  BO  Md.  • 
Edwards,  61  Md.  104;  2  Poe,  ] 
285.  The  Inquiry,  therefore,  a 
the  general  repntation  of  the 
not  to  his '  reputation  for  igettli 
accusing  people  of  robbing  him; 
that  he  "^as  In  the  habit  of  getti 
while  drunk  Of  making  the  acci 
tloned,  could  have  no  tendenc: 
the  witness,  for  the  reason  tl 
means  follows  that  a  reputatlo 
dmnk  and  making  such  accns 
sarily  Includes  a  bad  repntation 
The  accusations  thus  made  mi 
true,  and  the  question  does  not) 
they  were  tme  or  false. 

The  second  exception  is  subst 
lar  to  ^  first,  and  was  Intend 
gitzed  by  Google 
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the  same  qneetioa.  The  inquiry  bere  pro- 
posed, like  the  one  Jast  considered,  has  no 
reference  to  the  general  reputation  of  the 
witness  for  veracity,  and  therefore  it  also 
violates  the  well-established  rule.  But  It  also 
seeks  to  impeach  the  witness  by  proving  a 
repntat1<»i  for  getting  drunk  and  making  ac- 
cusations, without  designating  whether  these 
accusations  were  true  or  false.  Judgment 
affirmed. 


VANNBMAN  v.  PUSET. 

(Ooort  of  Appeals  of  Matyland.    Jane  M, 

lAOl.) 

MUNIOIPAI.  CORPORATIONS-MATOR— BOiim- 
BIL.ITY— RBAL-ESTATB  AS8BH8MENT. 
The  assessment  of  city  real  estate  of  a 
value  neater  than  $2,000  to  a  partnership 
composed  of  two  persons,  by  which  it  is  own- 
ed in  common,  is  a  sufficient  asaesnneat  against 
a  member  of  the  partnership  to  prevent  him 
from  being  ineligible  for  the  ofiBce  of  mayor, 
under  Pub.  Loc.  Laws,  art  18,  |  142,  as 
amended  by  Act  1800,  c  180,  rendering  a  per- 
son not  assessed  for  city  real  estate  in  Ote 
sum  of  $1,000  ineligible  for  mayor. 

Appeal  from  circuit  court,  Harfttrd.  coun- 
ty;  James  D.  Waters,  Judge. 

Mandamus  by  Robert  K.  Vanneman  against 
Qarence  a  Pusey  to  try  title  to  the  office 
of  mayor  of  Havre  de  Qrace.  From  an  or- 
der dismissing  the  petition,  plaintiff  appeals. 
Affirmed. 

Argued  before  McSHEKRY,  a  J.,  and 
FOWLER,  BRISCOE,  BOYD,  PA6B, 
PEABOB.  SOHMUCKKR,  and  JONES.  JJ. 

Qeorge  U  Van  Bibber,  S.  A.  Williams, 
Thos.  H.  Robinson,  and  P.  L.  Hopper,  for 
appellant.  O.  T.  Rogers,  Richard  Dallam, 
and  Edwin  O.  Baetjer,  for  app^iae. 

FOWT^BB,  J.  The  qaestlons  presented  tot 
our  consideration  arise  In  the  following  maa- 
net:  At  an  election  for  mayor  of  Havre  de 
Grace  on  the  7th  of  Jannary  last,  Robert 
K.  Vannouan  and  Clarenee  C.  Pusey  were 
the  only  persons  voted  for;  the  latter  hav- 
ing received  a  majority  of  votes  cast  He 
subsequently  took  the  oath  of  office  required 
by  law,  and  openly  assumed,  and  thereafter 
exercised,  the  functions  of  mayor.  At  a 
meeting  of  the  dty  council  held  on  January 
U,  1901,  the  then  mayor,  Mr.  Vanneman, 
declared  Mr.  Puaey  elected  mayor  to  scrro 
for  the  year  ISOl.  Mr.  Pusey  then  qualified 
by  taking  the  oath  of  office  required  by  law, 
and  has  been  ever  since  in  tlie  possession 
and  exercising  the  duties  of  the  office  of 
mayor  of  Havre  de  Qrace.  On  the  30th  of 
March  Mr.  Vanneman  filed  in  the  circuit 
court  for  Harford  county  a  petition  for  man- 
damus claiming  that  be,  and  not  Mr.  Pusey, 
was  duly  elected.  This  contention  Is  based 
apon  one,  and  only  one,  ground,  namely,  that 
Mr.  Pusey  is  not  now,  and  never  has  been, 
assessed  upon  the  tax  books  of  Havre  de 
Grace  with  real  property  within  the  Umits 
of  that  city  to  an  amount  of  not  less  than 


91,MD,  OS  required  by  section  142  of  article 
18  of  the  Public  Local  Laws  (Harford  coun- 
ty), as  amended  by  Act  1890,  c.  180,  which, 
among  other  things,  provides  that  the  may- 
or of  Bbvre  de  Grace  shall,  at  the  time  of 
Ms  election,  and  for  three  months  next  pre- 
ceding, be  "assessed  upon  the  tax  books  of 
said  city  with  real  property  within  the  city 
limits  to  an  amount  not  less  than  one  thou- 
sand doIlHrs."  This  petition  was  duly  an- 
swered by  the  defendant,  and  the  case  was 
tried  before  the  court  without  a  Jury,  on  an 
agreed  statement  of  facts,  and  resulted  in 
the  passage  of  an  order  dismissing  the  x>etl- 
tlon.  The  plaintiff  has  appealed,  and,  aa  we 
liave  said,  the  only  question  before  ns  is 
wlietber  the  defendant,  Pusey,  is  assessed 
an  required  by  law.  The  assessment  relied 
on  by  the  defendant  is  an  assessment 
amounting  to  $4,400  of  real  estate  in  Havre 
de  Grace  in  the  name  of  0.  a  Pusey  &  Oo. 
This,  property,  it  Is  conceded,  was  owned 
by  tbe  defendant  and  his  partner,  William 
H.  Brown,  and  was  conveyed  to  them  by 
deed  from  W.  8.  McOombs  and  wife.  They 
were,  therefore,  tenants  In  common,  and,  as 
snch,  each  was  entitled  to  one-half  of  the 
common  property.  And  so,  also,  they  are 
admitted  to  be  equal  partners,  and  as  such 
they  ovra  the  teal  estate,  if  it  be  considered 
partnership  property,  in  the  same— that  is  to 
say,  equal— proportions.  Hence,  unless  we 
are  prepared  to  hold  that,  in  order  to  qualify 
a  person  for  the  office  of  mayor  of  Havre 
de  Grace,  be  must  be  seiMirately  and  several- 
ly assessed  with  real  estate  to  the  amount 
required,  we  must  conclude  that  the  assess- 
ment in  this  case  is  sufficient,  and  gratifies 
the  requirements  of  the  city's  charter.  But 
there  is  nothing  in  the  language  of  section 
142  which  requires  such  a  narrow  construc- 
tion. One  who  owns  property  In  common 
with  another  owns  his  share  of  It  as  really. 
in  fact  and  in  law,  as  If  he  owned  In  sev- 
eralty. Nor  do  we  think  the  fact  that  the 
assessment  is  in  tiie  name  of  the  firm  at  all 
concludes  the  question  in  favor  of  the  plain- 
tiff, for  it  is  evident  that  the  real  meaning 
of  the  Ungnage  in  which  the  assessment  is 
placed  upon  the  tax  books  of  the  city  is  that 
each  member  of  the  firm  is  not  only  jointly, 
but  severally,  liable  for  taxes.  The  purpose 
of  such  jproTisions  as  the  one  we  are  now 
considering  are  evidently  Inserted  in  munici- 
pal charters  not  only  for  the  purpose  of  se- 
curing public  officers  who  will  be  Interested 
In  the  welfare  of  the  community,  but  es- 
pecially such  as  will  be  In  favor  of  careful 
and  economical  administration  In  order  to 
secure  as  low  a  rate  of  taxation  as  is  con- 
sistent with  good  government  The  mayor 
is  to  be  the  owner  of,  or  at  least  assessed 
with,  real  estate,  because  it  Is  well  known 
tikat  ttie  owners  of  such  property  do  not,  aa 
Is  too  often  the  case  with  the  owners  of 
personal  property,  escape  taxation.  When, 
'therefore,  the  defendant's  firm  is  assessed 
with  real  estate  to  the  extent  of  $4,400,  sucb 
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assessment  la  against  them  not  only  as  a 
Arm,  but  it  Is  an  assessment  against  eacli 
member  of  tbe  firm,  and  tbey  are  liable  not 
only  jointly,  but  eacb  one  Is  liable  for  the 
full  amount  of  the  assessment  Had  the 
assessment  been  made  to  Clarence  C.  Pusey 
as  to  one-half  of  tlie  whole  assessment,  viz. 
$2,200,  and  ills  partner  had  been  assessed 
vrlth  the  other  half,  it  is  clear  either  would 
have  been  qualified,  so  far  as  the  assess- 
ment is  concerned.  But,  as  we  have  seen, 
each  partner-  is  substantially  assessed  not 
only  with  one-half,  but  with  the  whole 
amount,  of  the  assessment  In  our  opinion, 
the  construction  suggested  by  the  plaintiff  is 
too  narrow.  If  it  should  be  adopted,  it 
would  follow  that  if  the  defendant,  Pusey, 
were  alone  doing  business  in  the  name  of 
Pusey  &  Co.,  and  owned  the  whole  of  the 
real  estate  assessed  in  the  name  of  Pusey 
&  Co.,  be  would  not  be  qualified,  because, 
although  he,  and  he  alone,  would  be  liable 
for  the  taxes,  the  assessment  is  made  in  his 
business  or  firm  name.  We  thlnlt  the  assess- 
ment relied  on  by  the  defendant  gratifies 
the  provisions  of  the  charter,  and  tbe  order 
appealed  from  dismissing  the  petition  should 
be  atfirmed.    Order  affirmed,  with  costs. 


HBCHT  V.  COALE. 

(Court  of  Appeals  of  Maryland.    June  14, 
1901.) 

MUNICIPAL  CORPORATIONS— APPOINTMENT  OF 
OFFICERS— MAYOR— DECIDING  VOTE— RIOHT 
TO  CAST— BOND— SUFFICIENCY. 

1.  Pnb.  Loc.  Laws,  art.  13,  S  180  (Havre  de 
Grace  City  Charter),  authorizes  the  mayor  to 
cast  tbe  deciding  vote  in  case  of  a  tie  vote  in 
the  city  council  on  any  question  whatsoever. 
Section  43  authorizes  the  mayor  to  appoint  a 
city  treasurer,  and  present  his  name  to  the 
council  for  confirmation  or  rejection.  Held, 
that  the  mayor  could  cast  the  deciding  vote 
confirming  such  appointee  in  case  of  a  tie  vote 
in  tlie  council. 

2.  A  bond  by  tbe  treasurer  of  Havre  de 
Grace,  conditioned  to  give  an  account,  on  the 
expiration  of  his  o£Sce,  of  all  moneys  coming 
into  bis  hands,  and  to  pay  all  balances  to  bis 
successor,  is  not  a  sufiicient  compliance  with 
City  Ordinance  91,  i  2,  requiring  such  treasurer, 
before  entering  upon  bis  official  duties,  to  file 
a  bond  conditioned  that  he  will  faithfully  per- 
form all  his  ofiicial  duties. 

Appeal  from  circuit  court,  Harford  coun- 
ty; James  D.  Waters,  Judge. 

Mandamus  by  Isaac  Hecbt  against  William 
N.  Coale  to  try  title  to  the  office  of  treasurer 
of  Havre  de  Grace.  From  a  Judgment  dis- 
missing the  petition,  plaintiff  appeals.  Af- 
firmed. • 

Argued  before  McSHERRY,  C.  X,  and 
FOWLER,  BRISCOE,  BOYD,  PAGE, 
PBARCB,  SOHMUCKER,  and  JONES,  JJ. 

O.  T.  Rogers,  Richard  Dallam,  and  Edwin 
O.  Baetjer,  for  appellant  Geo.  L.  Van 
Bibber,  S.  A.  Williams,  Thos.  H.  Robinson, 
and  P.  L.  Hopper,  for  appellee. 


FOWLER,  J.  We  have  Juat  1 
case  of  Vanneman  v.  Pusey,  49  A 
case  preceding  this,— that  the 
Pnsey,  was  duly  qualified,  and  the: 
elected,  mayor  of  Havre  de  Grace, 
now  before  us  depends  largely 
facts  involved  In  the  case  Just 
and  in  this,  as  in  the  former  case 
public  office  is  involved.  Isaac  1 
appointed  treasurer  of  Havre  de 
tbe  mayor  of  that  city,  accordiui 
sions  of  the  new  charter  (sectioi 
13,  Pub.  Loc.  Laws,  Harford  com 
provides  that  tbe  mayor  shall  api>c 
other  officers,  a  treasurer,  and  i 
name  of  his  appointee  to  tbe  city 
conformation  or  rejection.  It  appt 
pursuance  of  the  duty  thus  pres 
mayor,  Clarence  C.  Pusey,  app 
plaintiff,  Mr.  Hecbt  as  treasurer 
presented  his  name  for  conflrmati 
on  this  question  there  was  a  tie 
of  the  city  council  ■  voting  for 
against  the  confirmation  of  the  n 
pointee.  At  a  subsequent  meetlni 
situation  was  presented,  when 
claimed  the  right  to  vote,  and  ca 
in  favor  of  Mr.  Hecbt  thus  se 
confirmation  of  bis  appointee.  H 
thus  appointed  by  the  mayor,  a 
pointment  having  been  thus  coi 
the  city  council,  the  plaintiff  file 
as  treasurer  of  Havre  de  Grace,  at 
ed  of  William  N.  Coale,  who.  had  1 
as  treasurer  of  that  city,  that  he  i 
up  and  vacate  the  said  office,  i 
him,  the  said  Hecbt  to  occupy  the 
perform  tbe  duties  thereof,  and  t 
have  possession  of  the  money  and 
etc.,  belonging  thereto.  This  de 
refused,  and  the  plaintiff  filed  t 
for  mandamus,  setting  forth  the  i 
and  others,  not  necessary  now  fui 
count  It  is  sufficient  to  say  tli 
fendant  answered,  and  the  case 
by  the  court  without  a  Jury.  An 
passed  dismissing  the  petition,  an( 
tiff  appealed. 

Having  already  held  in  tbe  t 
that  Clarence  C.  Pusey,  who  ap] 
plaintiff  treasurer,  was  duly  qu 
elected  as  mayor,  we  need  now  ( 
er— First  whether  the  mayor  was 
by  the  charter  to  vote,  in  case  of 
on  the  confirmation  of  his  own  ai 
and,  if  so,  secondly,  whether  the 
by  the  plaintiff  as  treasurer  Is 
compliance  with  Ordinance  91. 

1.  The  language  of  section  t 
Is  as  follows:  "In  case  of  a  tie 
city  council,  upon  any  question 
the  mayor  shall  have  the  right  1 
shall  decide  the  question  in  dispuf 
opinion,  this  provision  of  the  chi 
clear  to  admit  of  doubt  Indepen 
thority,  therefore,  the  mayor  mi 
to  have  legally  voted,  and  decide 
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tlon  In  dispute  as  to  the  conflrmatlon  ct 
his  appointment  of  the  plaintiff.  ThlB  view 
l8  anpported  by  the  following  adjudications, 
where  the  tame  question  is  presented:  State 
V.  Plnkerman,  63  Conn.  191,  28  AU.  110,  23 
Jj.  R.  A.  053;  Carroll  v.  Wall,  35  Kan.  36, 
10  Pac.  1;  State  v.  Yates,  19  Mont  239,  47 
Pac.  1004,  87  L.  R.  A.  205. 

2.  Was  the  bond  filed  by  the  plaintiff  suf- 
ficient? Section  2  of  Ordinance  91  requires 
that  the  treasurer,  before  entering  upon  his 
official  duties,  shall  file  with  the  mayor  a 
bond,  with  securities,  In  the  penalty  of  $4,- 
000,  with  condition  "that  be  will  truly  and 
faithfully  discharge,  execute,  and  perform  all 
and  singular  the  duties  required  and  which 
may  be  required  of  him  by  the  constitution 
and  laws  of  the  state  and  the  ordinances  of 
the  city."  The  condition  of  the  bond  which 
was  filed  Is  "that.  If  the  said  Isaac  Hecbt,  his 
executors,"  etc.,  "at  the  expiration  of  said  of- 
fice, upon  request  to  him  or  them  made,  shall 
make  and  give  unto  such  auditor  or  auditors 
as  shall  be  appointed  by  the  mayor  and  city 
council  of  Havre  de  Grace  aforesaid  a  just 
and  true  account  of  all  such  sum  or  sums  of 
money  as  shall  come  Into  his  bands,  cbarge, 
or  possession  as  treasurer  aforesaid,  and 
shall  and  do  pay  and  deliver  over  to  bis  suc- 
cessor In  office,  or  to  any  other  person  duly 
authorized  to  receive  the  same,  all  such  bal- 
ances or  sums  of  money  which  appear  to  be 
In  his  hands,  and  due  from  him  to  the  said 
city,  then  this  obligation  to  be  void;  other- 
wise," etc.  It  is  apparent  that  the  condi- 
tion of  the  bond  falls  far  short  of  the  condi- 
tion prescribed  by  the  ordinance.  It  Is  ob- 
vious that  the  condition  In  the  bond  filed  Is 
not  a  compliance  In  terms  with  the  ordi- 
nance. It  Is  not  even  a  substantial  compli- 
ance with  It,  for  there  is  nothing  In  the  con- 
ditloa  which  would  Indicate  that  It  is  given 
to  "secure  the  performance  of  the  duties  of 
the  office  which  are  now  prescribed  and  the 
performance  of  those  which  may  hereafter 
be  required  by  the  constitution,  laws,  and 
ordinances."  What  duties.  If  any,  are  pre- 
scribed by  ordinances  we  are  not  informed 
by  the  record,  nor  can  It  be  ascertained, 
from  the  very  nature  of  the  case,  what  du- 
ties may  be  prescribed  by  ordinances  during 
the  plalntUTs  term.  The  result  is  that  the 
language  of  the  condition  of  the  bond  Is  too 
narrow.  The  fact  that  a  bond  In  pn^er 
form  was  filed  subsequent  to  the  filing  of 
the  petition  can  have  no  effect  upon  the 
questions  Involved  In  this  appeal,  because, 
under  the  provisions  of  Ordinance  91,  the 
first  bond  being  Invalid,  the  plaintiff  has 
failed  to  file  a  proper  bond  within  30  days 
from  the  confirmation  of  his  appointment,  as 
required,  and  he  Is  therefore  disqualified. 
Ordinance  91,  {  5.  His  appointment  was 
confirmed  February  4,  1901,  and  the  second 
bond  was  not  filed  until  March  30th  of  same 
year.  The  petition  of  the  plaintiff  was, 
tberefbre,  properly  dismissed.  Pro  forma  or- 
der afllrmed,  with  coata. 


HART  V.  DEAN  rRONBT,  Garnishee). 

(Court  of  Appeals  of  Maryland.    June  12, 

1901.) 

FRAUDULENT  CONVBYANCBS-SALB  OF  STOCK 
—STATUTE— FRAUD— PRESUMPTION  —  INVBN- 
TORY— FAILURE  TO  MAKE— BVIDENCB. 

1.  A  failure  to  comply  with  Acts  1900,  c. 
579,  providing  that  the  sale  of  all  or  any  por- 
tion of  a  Btock  of  merchandise  in  other  than 
the  regular  course  of  business  will  be  presum- 
ed to  be  fraudulent  unless  the  seller  and  pur- 
chaser makes  an  inventory  of  the  g^>ods  before 
the  sale,  and  unless  the  purchaser  makes  In- 

auiry  as  to  creditors  of  the  seller,  and  gives 
lem  notice  of  the  contemplated  sale,  is  not 
conclusive  evidence  of  fraud,  but  only  creates 
a  presumption-  thereof,  which  the  purchaser 
most  rebut. 

2.  A  stock  of  goods  was  sold  without  a  prior 
inventory,  or  without  the  purchaser  making 
inquiries  concerning  the  seller's  creditors,  or 
giving  notice  to  them  of  the  contemplated  sale, 
as  required  by  Acts  1900,  c.  579,  art  83,  i  18, 
to  prevent  a  presumption  of  fraud.  The  pur- 
chaser paid  $250  in  cash  for  the  property,  and 
gave  the  seller  credit  for  $104,  due  the  pui^ 
chaser  for  rent;  and  the  stock  of  goods  was 
not  shown  to  have  been  of  greater  value.  The 
purchaser  testified  that  he  purchased  the  goods 
to  secure  his  rent,  and  to  nave  a  more  active 
business  in  the  storeroom,  which  he  owned; 
that  he  did  not  know  there  was  any  claim 
against  the  seller  which  the  latter  was  unable 
and  unwilling  to  pay,  but  he  made  inquiries  as 
to  a  judgment  against  the  seller.  Held  suffi- 
cient to  rebut  the  presumption  of  fraud  arising 
from  the  failure  to  comply  with  the  statute. 

3.  The  act  of  the  purchaser  of  a  stock  of 
goods  in  making  inquiries  as  to  a  judgment 
against  the  seller,  and  whether  the  judgment 
would  be  binding  on  the  goods  before  l^e  is- 
suance of  an  execution,  does  not  tend  to  show 
that  the  sale  was  fraudulent 

Appeal  from  circuit  court  Cecil  county: 
James  A.  Pearce,  Frederick  Stump,  and  Wil- 
liam R.  Martin,  Judges. 

Action  by  Alexander  J.  Hart  against  Joel 
H.  Dean.  James  Rooney  was  attached  as 
garnishee.  From  an  order  quashing  the  at- 
tachment plaintiff  appeals.    Affirmed. 

Argued  before  McSHBRRT,  a  J.,  and 
FOWLER,  BOYD,  and  8CHMDCKBR,  JJ. 

Wm.  S.  Evans  and  L.  M.  Haines,  for  ap- 
pellant   Albert  Constable,  for  appellee. 

BOYD,  J.  An  attachment  was  Issued  by 
the  appellant  against  Joel  H.  Dean,  which 
was,  on  motion  of  the  appellee,  quashed. 
There  are  two  bills  of  exception  in  the  rec- 
ord; the  first  presenting  the  ruling  of  the 
court  below  on  an  objection  to  certain  evi- 
dence offered,  and  the  other  having  reference 
to  the  order  quashing  the  attachment  As 
the  first  has  been  abandoned,  it  Is  only  nec- 
essary for  us  to  consider  the  second  excep- 
tion, which  Involves,  primarily,  the  con- 
struction of  chapter  579  of  the  Acts  of  1900, 
being  section  18  of  article  83  as  found  in  the 
Supplement  to  the  Code.  That  section  pro- 
vides that:  "A  sale  of  any  portion  of  a 
stock  of  merchandise  otherwise  than  in  the 
ordinary  course  of  trade  in  the  regular  and 
usual  prosecution  of  the  seller's  business,  or 
8  sale  of  an  entire  stock  (tf,  merchandise  In 
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))iilk,  win  be  presumed  to  be  fnodnlent  and 
void  a»  tLgalBst  tbe  czeditora  of  tlte  MUer," 
unleM  the  seller  and  tbe  poichaser  sball, 
at  least  five  days  before  the  sale,  make  an 
inventory  aa  therein  provided,  and  nnleu 
the  parchaser  eball  In  good  faith  make  cer- 
tain ingulriea  as  to  tbe  creditors  of  the  sell- 
er, and  KlTe  them  notice  of  soch  pnnposed 
sale.  Tbe  seller  is  also  reqoiiad  to  fidly 
and  truthfully  answer  in  wrtttny  each  and 
all  the  Inquiries  to  be  made  of  him.  The 
appellee  purchased  of  Dean  his  entire  stock 
of  merchandise  in  bulk,  and  It  is  admitted 
the  provisions  of  this  section,  which  we 
need  not  set  ont  more  fully,  were  not  com- 
plied with.  The  conteation  of  tbe  appellant 
is  that  the  sale  was  fraudulent  and  void  l>7 
reason  of  tbe  failure  of  the  parties  to  do 
what  is  required  by  this  act,  and  the  prop- 
erty tbus  sold  la  liable  to  attachment  for 
fraud,  without  regard  to  the  other  evidence. 
We  do  not,  however,  so  construe  the  statuta 
It  says  such  sale  "will  be  premmed  to  be 
fraudulent  and  void"  unless,  etc.  If  the  leg- 
islature had  intended  that  It  should  be  con- 
clusively presumed  to  be  fraudulent,  it  would 
doulitless  harve  said  so;  or,  if  it  had  Intended 
to  prohibit  all  sales  of  stocks  of  merchandise 
in  bulk  unless  these  provisions  were  com- 
piled with,  it  would  have  used  other  lan- 
guage than  that  to  be  found  In  tbe  stattrte. 
There  was  no  reason  for  saying  that  tbe 
sale  "will  be  presumed  to  be  fraudulent  and 
void"  if  the  legislature  had  Intended  that  it 
Hhould  be  absolutely  void  unless  tbe  various 
requirements  are  complied  with.  The  lan- 
guage used '  not  only  does  not  necessarily 
have  that  meaning,  bntit  suggests  the  con- 
trary. A  party  accused  of  crime,  w*en  put 
on  trial,  is  presumed  to  be  innocent;  and  in 
civil  proceedlngfl  good  falthr  is  presumed, 
under  the  ordinary  rules  of  evidence;  but 
no  one  undersrtands  teatn  the'  nse  of'  tbe  word 
"presumed"  in  those  connections  that  the 
presumption  cannot  be'  overcome  by  proof. 
As  we  read  this  statute;  we  find  tliat,  Instead 
of  saying  that  such  sales  shall  be  fraudu- 
lent and  void,  the  legislature  only  declared 
that  they  "will  be  presumed"  to  be  so,  which 
conveys  the  idea  that  they  will  be  so  consid- 
ered until  tbe  contrary  is  proven.  If  any- 
thing more  than  the  language  itself  be  nec- 
essary to  Justify  the  construction  we  have 
placed  on  it,  section  18  of  this  act  of  1900 
furnlahee  It  It  reads:  "Bxcept  as  ezprese^ 
ly  provided  in  the  preceding  section  notblng 
therein  contained  nor  any  act  thereunder 
shall  change  or  affect  the  present  rules  of 
evidence  In  the  present  presumptions  of 
law."  It  thereby  declared  that  it  was  chan- 
ging or  affecting  "the  present  rules  of  evi- 
dence," etc.  Prior  to  the  passage  of  tbe  act, 
the  presumption  'was  that  such  a  trajosaction 
was  bona  fide,  and  the  burden  was  on  the 
one  attacking  it  to  prove  fraud;  but  tbe 
statute  shifts  the  burden  of  proof  unless  Its 
provisions  are  complied  with.  The  ditBculty 
In  proving  fraud  waa  doubtless  known  to  the 


memben  of  the  legiaiatiire,  and,  as  those 
endeavoring  to  do  so  were  freqaentlj'  wltli- 
oat  evidence  nnless  tbey  made  tbe  p«rt:t4 
to  the  alleged  fraud  their  witneaaes.  it  is 
apparent  that  tbe  legislature  tboagtat  it 
would  lessen,  if  not  relieve,  the  diiBcaltT 
by  casting  the  burden  on  tbe  parties  to  es- 
tablish the  bona  fides  of  such  transau:tioDa. 
To  have  made  sncb  sales  abaolutely  void  and 
conclusively  fraudulent  nnless  the  parties 
complied  with  such  provisions  as  are  coi.~ 
talned  in  tbe  law,  might  is  some  cases  have 
worked  great  injostice.  The  act  took  effect 
from  the  date  of  its  passage,  which  was 
April  10,  1900,  and  tbe  testimony  shews  that 
the  appellee  did  not  know  of  its  existence 
when  be  made  tbe  pnrchase.  Any  one  who 
made  such  a  purchase  on  the  lltb  day  ot 
April,  1900^  was  amenable  to  it  It  Is  not 
probable,  therefore,  that  the  legislature  'would 
bare  made  such  a  radical  change  in  the  law 
affecting  the  rights  of  property  as  to  declare 
such  sales  absolutely  void  as  against  credit- 
ors imless  these  requirements  be  complied 
with,  without  giving  some  opportunity  to  the 
public  to  know  such  change  was  made.  If 
It  did  so  intend,  it  ought  to  have  said  so 
in  language  that  admits  of  no  other  construc- 
tion. The  violation  of  tbe  statute  Is  evi- 
dence of  fraud,  but  Is  not  conclusive.  The 
plaintiff  In  an  attachment  proceeding  based 
on  fraud  is  required  to  establish  it  in  order 
to  sustain  bis  attachment  A  prima  facie 
case  can  be  made  out  by  proving  a  sale  at 
the  stock  of  merchandise  in  bulk  without 
compliance  with  the  provisions  of  the  stat- 
ute, and  the  burden  is  then  on  the  party 
claiming  or  interested  in  the  property  to 
overcome  the  presumption  of  fraud;  but  that 
is  all  it  means.  It  is,  therefore,  necessary 
for  us  to  determine  whether  that  has  been 
done.  The  plaintiff  called  the  apj»eilee  as 
his  witness,  and  he  admitted  that  be  bad 
not  complied  with  tills  law.  and  was  not 
aware  of  it  He  further  testified  that  he 
had  paid  the  defendant,  Dean,  $256  in  casli, 
and  had  given  him  credit  for  $101,  which 
was  due  him  for  r«it  That  is  unconti«<dict- 
ed,  and  there  Is  noevid^ice  to  show  ttiat 
the  stock  was  worth  more.  The  appellee 
and  his  son,  who  was  more  familiar  with 
tbe  business  than  he  was,  examined  the 
stock,  and  made  an  estimate  of  Its  value. 
The  son  thought  it  was  only  worth  $3u0. 
but  the  appellee  was  of  the  opinion  that  it 
was  worth  the  amount  be  paid.  He  swore 
positively  that  he  purchased  the  stock  to 
secure  his  rent  and  to  have  the  business 
conducted  in  a  more  profltat>le  way,  as  the 
storeroom  occupied  by  Dean  belonged  ta 
him,  and  adjoins  his  butcher  shop,  and  be 
thought  an  active  business  in  that  storeroom 
would  aid  the  business  he  was  engaged  to. 
He  Itought  it  with  a  view  of  establisiung 
his  SOB  there.  He  testified  that  tlkere  was 
no  secrecy  ia  the  tisnaactioB,  and  he  did 
not  suspect  that  I>«aa  had  any  motive  in 
selling  beyond  going  out  at  bnsiaeea,  "and 
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to  get  OKmey  to  pay  off  some  amall  bills." 
He  also  said  that  tbe  defendant  told  liim  be 
had  8omebina.be  wanted  to  pay,  and  bi?  had 
no  reason  to  tiiink  there  was  any  claim 
against  Dean  whlcfa  be  was  anable  or  ub- 
wlUing-  to  pay.  There  Is  nothing  in  the  tes- 
timony of'  the  appellee,  who,  as  we  bare 
seen;  was-  called  by  tbe  appellant  which 
could  in  any  way  tend  to  establish  fraud  on 
bis  part;  and,  when  taken  in  connection 
with  tbe  fact  that  it  is  not  pretended  that 
he  did  not  pay  full  consideration  for  tbe 
goods,  it  is  sufficient  to  overcome  tbe  pre- 
sumption whleb  the  statute  raises,  in  the  ab- 
sence of  other  proof.  The  plaintiff  also 
proved  by  a  Justice  of  the  peace  that  tbe  ap- 
pellee bad  called  on  him  the  evening  before 
tbe  sale  to  Inquire  if  be  bad  a  Judgment 
against  him,  and  he  told  him  he  had,  and 
the  appellee  said  Dean  owed  him  rent.  He 
aslced  tbe  appellee  if  be  was  going  to  push 
him,  and  he  said,  "Not  If  yon  don't"  and 
"be  thought  if  Dean  was  given  a  chance, 
he  would  pull  through."  The  Justice  told 
the  appellee  that  Dean  was  paying  tbe  claim 
in  installments,  and  "after  he  paid  the  next 
payment  he  would  be  pretty  well  along." 
It  is  not  pretended  that  the  statements  of 
the  appellee  induced  the  Justice  not  to  pro- 
ceed on  tbe  Judgment.  The  appellee  also  In- 
quired- of  another  party  whether  a  Judgment 
would  be  binding  If  no  execution  had  been 
issued.  That  testimony  did  not  tend  to  es- 
tablish fraud,  but'  it  only  showed  that  tbe 
appellee  was  making  inquiries  to  ascertain 
whether  be  could  safely  purchase  the  prop- 
erty. He  said  they  had  been  negotiating  for 
four  or  five  days,  but  did  not  consummate 
the  transaction  until'  about  5  o'clock  tbe 
evening  before  this  attachment  was  issued. 
If  it  be  true,  as  he  testified,  that  be  thought 
Dean  intended  to  pay  his  debts,  and  wanted 
to  get  money  to  pay'  them  with,  the  fact 
tliat  be  made  such  inquiries  as  these  was  not 
evidence  of 'fraud,  but  was  only  the  prudent 
course  to  pursue.  He  bad  beard  of  tlie  claim 
before  tbe  Justice  of  the  peace,  and  wanted 
to  be  assured  that  there  was  no  lien  on  the 
property.  Such  inquiries  would'  not  Inde- 
pendent of  this  statute,  be  evidence  of  fraud, 
nor  would  tbe  mere  knowledge  that  the  de- 
fendant owed  some  debts  be;  and,  unless 
we  adopt  tbe  appellant's  construction  of  the 
statute,  they  reflect  but  little  upon  the  ques- 
ion  of  fraud  by  tbe  appellee.  There  Is  noth- 
ing in  tbe  record  from  which  it  can  be  in- 
ferred that  be  bad  any  thought  or  intention 
of  aiding  the  defendant  in  defrauding  bis 
creditors,  and  his  evidence  shows  the  c<m- 
trary.  This  attachment  having  been  issued 
the  day  after  the  sale,  if  the  defendant  bad 
intended  to  apply  the  proceeds  of  the  sale 
to  the  payment  of  his  debts,  be  had  but 
little  oppOTtunity  to  do  so  before  It  was 
issued.  But  if  It  had  been  shown  that 
Dean's  intention  was  to  defraud  bis  credit- 
ors, It-  would  not  miUce  tbe  appellee  liable, 
unless-  be  was  a  party  to  it    Aa  the  testi- 


mony orercomes  the  psssumptlon  raised  by 
tbe  statute,  tbe  court  below  was  right  in 
quasbing  the  attachment,  and  its  order  will 
be  affirmed.  Order  affirmed,  tbe  appellant 
to  pay  Um  costs. 


BOARDBfAN  T/  dOSOHTON  et  aL 

(Sbprease  Judicial  Court  of  Maine.    March  2S, 

1901.) 

INJURY   TO   SBRVANT^-PLKADINO-INDBPEND- 
KNT  CONTRACTOR— LIABILITY  OP  MASTER. 

1,  lo.  an.  action  of  tort  to  'recover  damages 
for  personal  injuries  an  allegation  of  duty  Is 
insnincient  The  facts  and  circumstances  from 
which  the. duty  arises  mast  be  set  out  in  tbe 
declaration,  and  the  sufficiency  of  tbe  pleading 
must  be  determined  from  tbe  facts  from  wliicE 
the  duty  is  deduced. 

2.  Held  that  upon  the  material  facta  alleged 
io  the  declaration,  tbe  defendants  cannot  be 
held  liable  either  upon  reason  or  authority. 
Upon  tbe  general  averments  in  the  declaration, 
and  in  the  absence  of  other  particular  allega- 
tions, the  operations  in  the  quarry  from  which 
tbe  injniT  resulted  must  be  deemed  the  work 
of  an  independent  contractor,  who  represented 
the  will  of  tbe  owner  only  as  to  tbe  result  of 
his  work,  and  not  as  to  the  manner  of  con- 
ducting it,  or  tbe  means  by  which  the  result 
is  to  b«.  accomplished;  and  in  such  a  case  it 
is  settled  law  that,  as  the  contractor  is  not 
the  agent  or  servant  of  his  employer  in  relation 
to  anything  but  the  specific  results  which  he 
undertakes  to  produce,  the  employer  is  not  re- 
sponsible for  the  contractor's  neKligence,  either 
to  his  servants  or  to  third  persons. 

Boardman  v.  Creighton.  44  Atl.  121,  93  Me. 
17,  affirmed. 

(Official.) 

Action  by  Alice  Boardman,  administratrix, 
against  John  M.  Creighton  and  another.  De- 
murrer to  complaint  sustained. 

For  former  opinion,  see  44  Atl.  121. 

Argped.  before.  WISWELL,  C.  J.,  and 
WHITGHOUSB,  STBQUT.  SAVAGE,  and 
POWERS.  JJ. 

I>.  Mi  Stai>les<.for  plalutiO.  C.  B.  &  A.  S. 
UttJaflaldj  for  detandanto. 

WHITEHOUSB,  J.  Tbe  plaintiff  brings 
ttals-action  as  administratrix  on  the  estate  of 
her  husband,  Frank  ES.  Boardman,  to  recover 
compensation  for  tbe  pecuniary  injnriea  re- 
salting  from  his  death  while  laboring  in  tbe 
defandant's  llmerock.  quarry.  Tbe  case  now 
cornea  to  tbe  law  court  a  second  time  on  a 
demurrer  to  the  plaintiff's  declaration.  In 
tbe  foamer  opinion  <9S  Me.  17.  44  Atl.  121) 
tbe  court  si^;  "Tbe  degree  and  kind  of  care 
wbldi.  Oie  o'wner  of  premises  owes  to  a 
workman  employed  therein  vary  according  to 
tbO'  relation  existing  between  tbe  parties. 
The  care  which  the  owner  owes  to  his  serv- 
ant: over  whom  be  exercises  control,  and  who 
acts-  under  the  maatar's  directions,  differs  in 
degree  from  that  which  be  owes  to  a  mere 
lleeasee.  and  from  that  which  be  owes  to  tbe 
servant  of -an  Independent  contractor;"  and 
'It  -was- accordingly  held  that  tbe  declaration, 
aa-  \t  tben  stood,  being  the  first  count  in  tbe 
deolamttoa:  now  beCwe  tbe  conrt,  alleging 
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that  the  Intestate  was  killed  through  the 
negligence  of  the  defendants  when  he  was 
"legally  at  work"  in  the  defendants'  quarry, 
and  when  he  was  "employed  and  lawfully  at 
work  In  the  defendants'  quarry  by  the  license 
and  permission  and  at  the  request  of  the  de- 
fendants," was  bad  on  demurrer,  for  the  rea- 
son that  it  did  not  state  "in  what  capacity 
the  plaintiff's  intestate  was  employed  in  the 
quaiTy,--whether  as  servant  of  the  defend- 
ants, or  the  serrant  of  an  independent  con- 
tractor, or  as  a  licensee,  or  in  some  other 
capacity." 

In  the  second  count  in  the  present  declara- 
tion, upon  which  the  plaintiff  must  now  rely, 
it  is  alleged  that  "on  the  18th  day  of  De- 
cember,  A.    D.    1886,   the   defendants   were 

•  *  *  the  owners  and  operators  of  a  cer- 
tain limerock  quarry,  and  were  then  and 
there  engaged  in  quarrying  limerock,  in 
which  they  employed  a  large  number  of  men; 
and  It  was  then  and  there  their  duty,  as  own- 
ers   aforesaid    of    said    quarry,    to   provide 

•  *  •  a  suitable  place  for  all  persons 
lawfully  at  work  therein,  whether  directly 
employed  by  them,  or  by  some  other  persons 
with  their  knowledge  or  permission. 

"And  on  said  18th  day  of  December  the 
defendants  had  contracted  with  one  Whitney 
to  dig  limerock  for  them  by  the  cask  in  said 
quarry,  and  said  Whitney  had  then  employed 
one  Frank  E.  Boardman  •  •  •  to  dig 
limerock  therein  for  and  to  be  used  by  said 
defendants;  and  it  then  and  there  became 
the  legal  duty  of  the  defendants,  while  said 
Boardman  was  at  work  for  said  W^hltney  in 
said  quarry,  to  see  that  the  walls  and  bluffs 
of  said  quarry  were  examined  from  time  to 
time,  in  order  to  ascertain  if  any  loose  rock 
was  likely  to  fall  upon  him  (the  said  Board- 
man);  •  •  •  and  the  plalntur  says  the  de- 
fendants so  carelessly  and  negligently  per- 
mitted the  said  Whitney,  employed  as  afore- 
said, to  remove  and  excavate  limerock  from 
the  walls  of  said  quarry  and  from  other  parts 
thereof,  and  carelessly  and  negligently  permit 
said  Whitney  to  quarry  and  blast  the  rock 
in  said  quarry,  so  as  to  render  the  walls  on 
the  westerly  side  thereof  unsafe  for  said 
Boardman  to  work  therein.     •     •    • 

"And  the  plaintiff  avers  that  the  death  of 
said  Boardman  was  caused  by  the  wrongful 
and  negligent  act  of  defendants  in  not  pro- 
viding suitable  appliances  for  the  purpose  of 
ascertaining  the  condition  of  said  quarry  as 
aforesaid,  and  in  permitting  the  dangerous 
condition  of  said  quarry  to  exist  while  the 
said  Frank  E.  Boardman  was  lawfully  at 
work  therein  as  aforesaid;  and  the  plaintiff 
avers  that  the  said  Frank  E.  Boardman  was 
killed  and  his  death  was  caused  by  the  negli- 
gent acts  and  defaults  of  the  defendants, 
who  were  the  owners  and  operators." 

The  introductory  averment  in  the  count, 
that  the  defendants  were  "engaged  in  quarry- 
ing limerock,  in  which  they  employed  a 
large  number  of  men,"  must  be  considered, 
and  obviously  was  intended  to  be  construed, 


In  connection  with  the  allegatlonB  bi  the 
succeeding  paragraphs  that  "the  defendants 
had  contracted  with  one  Whitney  to  dig  lime- 
rock for  them  by  the  cask  in  said  qixaxry." 
and  that  the  piahitiff's  intestate,  Frank  E. 
Boardman,  was  employed  by  Whitney,  the 
contractor,  to  work  for  him  in  the  qoarry, 
and  at  the  time  of  the  accident  was  engaged 
in  digging  limerock  under  this  employment 
Thus  construed,  the  declaration  alleges,  io 
effect,  that  the  defendants  operated  a  quarry 
by  means  of  one  Whitney,  an  Independent 
contractor;  and  it  contains  no  allegation  that 
they  operated  the  quarry  in  any  other  man- 
ner, or  by  any  other  means. 

It  does  not  allege  that  under  their  contract 
with  Whitney  the  defendants  retained  any 
supervision  or  control  over  the  quarry,  or 
gave  any  directions,  or  exercised  any  authori- 
ty whatever  respecting  Its  operation  and  man- 
agement after  Whitney  took  possession. 

The  relation  of  master  and  servant  be- 
tween the  defendants  and  the  intestate  Is  not 
alleged  to  have  existed,  and  there  Is.  no  claim 
In  the  declaration  to  recover  on  that  groond. 
On  the  contrary.  It  la  distinctly  alleged  that 
the  intestate  was  the  servant  of  Whitney, 
who  was  operating  the  quarry  under  bis  con- 
tract with  the  defendants. 

Nor  is  there  any  allegation  that  the  condl-  i 
tion  of  any  part  of  the  quarry  was  unsafe  at 
the  time  Whitney  took  possession  and  com- 
menced operations  under  his  contract.  On 
the  contrary,  it  Is  distinctly  alleged,  as  one 
of  the  causes  of  the  accident,  that  "the  de- 
fendants so  carelessly  and  negligently  per- 
mitted the  said  Whitney  •••  to  re- 
move and  excavate  limerock  from  the  -w-alls 
of  said  quarry  and  from  other  parts  tbereof, 
and  carelessly  and  negligently  permit  said 
Whitney  to  quarry  and  blast  the  rock  In  said 
quarry,  so  as  to  render  the  walls  on  the  -west- 
erly side  thereof  unsafe  for  said  Boardman 
to  work  them."  The  dangerous  conditions 
complained  of  are  thus  alleged  to  have  been 
created  by  the  operations  under  Whitney 
after  he  took  possession  of  the  quarry. 

The  declaration  further  alleges,  however, 
that  "it  then  and  there  became  the  legal  duty 
of  the  defendants,  while  said  Boardman  was 
at  work  for  said  Whitney  In  said  quarry,  to 
see  that  the  walls  and  bluffs  of  said  qnarry 
were  examined  from  time  to  time.  In  order 
to  ascertain  if  any  loose  rock  was  likely  to 
fall  upon  him,  the  said  Boardman."  But,  as 
fully  shown  in  the  opinion  of  the  court  In 
this  case  in  93  Me.  17,  44  Atl.  121,  such  a 
general  allegation  of  duty  is  simply  a  state- 
ment of  a  conclusion  of  law,  whereas,  by  the 
settled  rules  of  pleading,  the  facts  from 
which  the  duty  arises  "must  be  spread  upon 
the  record,  so  that  the  court  can  see  that  the 
duty  is  made  out."  The  rule  is  also  clearly 
stated  in  Clyne  y.  Helmes,  61  N.  J.  Law,  358, 
30  Atl.  767.  as  follows:  "In  an  action  of  tort 
to  recover  damages  for  personal  injuries,  an 
allegation  of  duty  is  insufficient  The  facta 
and  circumstances  from  which  the  duty  aria- 
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es  must  be  act  ont  in  the  declaration,  and 
the  sufficiency  of  tbe  pleading  muBt  be  de- 
termined from  tbe  facts  from  which  tbe  duty 
Is  deduced." 

It  Is  also  alleged  In  the  declaration  to  be 
tbe  duty  of  the  defendants,  as  owners  of  tbe 
quarry,  "to  provide  suitable  tools,  machinery, 
and  other  appliances  for  tbe  carrying  on  of 
said  yrotk,  as  well  as  a  safe  and  suitable 
place  for  all  persons  lawfully  at  worlc  tbere- 
lu."  Uere^  again,  there  is  no  statement  of 
any  special  facts  or  circumstances  from 
which  such  a  duty  could  arise;  but  through- 
out the  declaration  all  duties  alleged  to  be 
resting  on  the  defendants  are  made  to  de- 
pend on  the  general  averment  that  the  quar- 
ry was  owned  by  tbe  defendants,  and  operat- 
ed by  the  contractor. 

It  is  suggested  In  behalf  of  tbe  plaintiff, 
however,  that  the  defendants  are  expressly 
charged  with  negligence  in  not  providing 
suitable  appliances  for  the  purpose  of  ascer- 
taining the  condition  of  the  quarry,  and  in 
permitting  the  contractor  to  blast  the  rock 
so  as  to  render  the  walls  of  the  quarry  un- 
safe. But  actionable  negligence  arises  from 
neglect  to  perform  a  legal  duty.  If  there 
was  no  duty  resting  on  the  defendants  to  fur- 
nish such  appliances,  they  are  obviously  not 
chargeable  with  negligence  for  an  omission 
to  provide  them.  So,  if  tbe  defendants  bad 
no  duty  to  perform  in  the  management  or 
supervision  of  the  contractor's  operations  in 
the  quarry,  and  no  right  to  exercise  any  con- 
trol over  them,  they  are  not  chargeable  with 
negligence  for  omitting  to  interfere  with  tbe 
rights  of  the  contractor,  or  for  permitting 
him  to  perform  his  work  in  bis  own  way. 

If,  therefore,  the  simple  fact  that  tbe  de- 
fendants owned  tbe  quarry  In  question  and 
permitted  Whitney  to  operate  it  under  a  con- 
tract to  furnish  limerock  by  tbe  cask  ren- 
dered them  liable  for  an  injury  to  a  servant 
of  the  contractor  resulting  from  operations 
entirely  under  his  control,  the  plaintiff's  dec- 
laration must  be  deemed  sufficient;  other- 
wise, it  sets  out  no  cause  of  action  against 
tbe  defendants. 

It  sbould  be  furtber  noted  that  it  is  no- 
where suggested  In  the  declaration  that  the 
work  which  the  contractor  had  undertaken 
to  perform  was  in  any  respect  unlawful,  or, 
if  properly  conducted,  that  it  would  necessa- 
rily result  in  the  injury  complained  of.  On 
the  contrary,  it  appears  to  be  claimed  by 
clear  implication  that  It  was  tbe  contractor's 
careless  method  of  operating  the  quarry  that 
caused  the  injury;  and  it  has  already  been 
seen  that  there  is  no  allegation  that  the 
quarry  was  a  nuisance  per  se,  or  was  in  a 
dangerous  condition  at  the  time  tbe  con- 
tractor took  possession  and  entered  upon  bis 
work. 

It  is  accordingly  the  opinion  of  the  court 
that  upon  the  material  facts  alleged  in  tbe 
declaration  the  defendants  cannot  be  held 
liable,  either  upon  reason  or  authority.  Up- 
on the  general  averments  in  tbe  declaration. 


and  in  tbe  absence  of  tbe  particular 
tions  hereinbefore  specified,  the  operat 
in  the  quarry  from  which  tbe  injury  resolta* 
must  be  deemed  the  work  of  an  indepcndcat. 
contractor,  who  represented  the  will  oC 
owner  only  as  to  the  result  of  his  worli,  i 
not  as  to  tbe  manner  of  conducting  it,  or  ae< 
means  by  which  the  result  is  to  be 
plished;  and  in  such  a  case  it  is  settled 
that,  as  the  contractor  Is  not  the  agent  ar- 
servant  of  his  employer  in  relation  to  aniy 
thing  but  tbe  specific  results  which  be  v»^ 
dertakes  to  produce,  the  employer  is  net  ■•- 
sponsible  for  the  contractor's  negligence^  ci- 
ther to  bis  servants  or  to  third  persons.  Tk» 
rule  is  thus  stated  in  Ciooley,  Torts,  p.  MB: 
"Where  the  contract  is  for  something  tliat. 
may  lawfully  be  done,  and  is  proper  In  it*' 
terms,  and  there  has  been  no  negligence  i* 
selecting  a  suitable  person  to  contract  with 
in  respect  to  It,  and  no  general  control  ■•- 
served  either  as  respects  the  manner  of  dnl^g 
the  work  or  tbe  agents  to  be  employed  ia  d»- 
ing  it,  and  tbe  person  for  whom  tbe  work  is 
to  be  done  Is  interested  only  in  tbe  ultiniate< 
result  of  tbe  work,  and  not  in  the  sevcfsl 
steps  as  it  progresses,  the  latter  is  neitber 
liable  to  third  persons  for  tbe  negligence  eC. 
the  contractor  as  bis  master,  nor  ia  he  master 
of  the  persons  employed  by  the  contractar,. 
so  as  to  be  responsible  to  third  persons  flar 
their  negligence."  When  tbe  work  contract- 
ed to  be  done  is  in  Itself  lawful,  the  presiiiiip 
tion  Is  that  It  Is  to  be  performed  in  a  lawfal. 
manner;  and,  unless  the  relation  of  master 
and  servant  exists,  tbe  employer  is  not  re- 
sponsible for  tbe  negligent  or  tortious 
of  the  contractor.  Eaton  v.  Railway  Cow  I 
Me.  620;  Tlbbetts  v.  Railroad  Co.,. 62 
487;  McCarthy  v.  Second  Parish  of  Portlaai^ 
71  Me.  318.  So.  in  Burbank  v.  Mill  CHx,  IS- 
Me.  873,  an  action  to  recover  for  propectT 
destroyed  by  the  use  of  a  stationary  stea^ 
engbie,  it  was  held  that,  if  the  engine  wa» 
in  tbe  use  of  a  third  person  under  a  contract 
with  the  defendants,  by  which  he  bad 
exclusive  control  of  it,  and  It  was  not 
fact  a  nuisance  when  delivered  to  sucb 
son,  but  became  a  nuisance  by  his  ne^act 
to  keep  it  in  proper  repair,  or  if  the  damase. 
was  caused  by  bis  negligence,  the  defendanta 
would  not  be  liable.  Again,  in  Leavitt  ▼. 
Railroad  Co.,  88  Me.  600,  36  Aa  998,  3S  I.. 
R.  A.  382,  it  is  declared  to  be  settled  law  te 
this  state  that  an  employer  is  not  liable  : 
the  negligent  acts  of  a  contractor  or  bis  i 
ants,  where  tbe  contractor  carries  on  nn 
dependent  business,  and  in  doing  the 
does  not  act  under  the  direction  and  contra! 
of  his  employer,  but  determines  for  himacK. 
in  what  manner  it  shall  be  carried  on;  aoA-: 
that  such  employment  does  not  create  tbe- 
relation  of  master  and  servant.  See,  aiao^ 
Cuff  V.  RaUroad  Co.,  36  N.  J.  Law,  18,  19 
Am.  Rep.  205,  and  King  ▼.  Railroad  Ooc,  CB 
N.  Y.  184,  23  Am.  Rep.  37. 

In  Samuelson  v.  Mining,  Co.,  40  Mich.  IM.: 
IS  M.  W.  490,— a  case  presenting^me  strBfc-. 
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iDK  analoglM  to  the  caae  at  bwc—ibe  oonrt 
stvi'liLthe  oplnloa  by  Jadga  Oooley:  "It  ia 
not'  Btaown.  that  the  roof  tras  In  a  daagetoua 
condition'  when  possesBlon  of  the  mine  was 
(teUveied  under  the  contract  •'  •  •  Itre- 
nulns  to  be  seen,  then,  whether  a  personal 
dnty  to  guard  against  dangers  to  the  miners 
wMi  still  inanmbent  npon  the  defendant,  as 
omier  of  tlw  nlnev  and  was  contlnnoua  wUle 
ttae  mine  was  being  worked  by  the  contract- 
oral  Mere  ownership  of  the  mine  can  cer> 
talnlx  Impeae  no  such  doty.  The  owner  may 
reot  a  mine,'  resigning  all  charge  and  coa- 
tml  over  It,  and  at  the  same  time  put  off 
all'  reaponBlbUity  for  what  may  rfKSCur  In  It 
afterwards^  If  he  transfers  no  nuisance  with 
it;  and  provides  for  nothing  by  his  lease 
tsUcb  will  expose  others  to  danger,  he  will, 
from  that  time,  have  no  more  concern  with 
the  conaeqn^icee  to  others  than  any  third 
psRBon.  If,  Instead  of  leasing,  be  pnts  con- 
tcactors  in  possession,  the  result  must  be 
the  same  If  there  is  nothing  In  the  contract 
which  is  calculated  to  bring  about  danger." 
80,  In  Burbank  v.  Mill  Co.,  75  Me.,  supra,  the 
r^ation  Iietween  the  defendant  and  an  inde- 
pendent contractor  was  deemed  to  be,  in  ef- 
fect, that  of  lessor  and  lessee;  and  in  Whlt- 
more  v.  Paper  Ool,  81  M&  280,  88  Atl.  1032, 
40  L.  B.  A.  377,  cases  Involving  the  relation 
iMtween  owners  and  Independent  contractors 
are  cited  In  sapport  of  the  conclusion  that 
the  owner  of  private  property  owes  to  a  pros- 
pactlv«  leasee,  or  bis  servant,  no  duty  to  as- 
certain and  apprise  him  of  unknown  defects 
In  the  property  to  be  leased,  where  such 
prospective  lessee  has  equal  opportunity  to 
aseertaln  the  defects.  In  that  case  the  court 
sa^  "It  Is  not  questioned  that  under  suoh 
droiHBStwices  the  lessor  owes  no  more-  duty 
to  th*  lessee's  servants  than  he  does  to  the- 
l«aw»  bimsdf." 

Ut  the  case  at  bar  th*  declaration  fails  to 
state  any  facts  to  show  that  the  defendants 
cmmi  tO'  the  contractor  any  of  the  duties 
tlnre'  speelOed.  If  not  liable  to  the  con- 
tractor, tb^  are  not  liable  to  his  servants' 
or  agents. 

Hxc^tlons  sustained.    Demarrar  sustain- 


MORBILL  V.  LOVETT. 
Oapieine  Jadldal  Court  of  Maln»    March  28, 

1901.) 
TAXBS  —  ASaaBSMBNT    TO    DBCBDBNT  —  TiJC 
SAIiE— VALIDITY— REIMBURSBMKNT 
— INJDNCTION. 

Harriet  J.  MorrlU,  of  Boston,  the  owner 
la-  her  lifptime  of  the  reel  estate  in  question, 
dM  in  18.S8.'  The  real  estate  had  been  assess- 
ed to  her  up  to  the  time  of  her  death.  After- 
wacdB,  in  1890  and  1891,  the  assossiors  con- 
tlBned  to  assess  taxes  on  this  real  estate  to 
Harriet  J.  Morrill  as  a  nonresident  owner. 
iy)r  DODpnjrment  of  these  taxes  the  property 
was  sold  at  tax  sale.  The  defendant  is  the 
grantee  of  the  purchaser  at  the  tax  sale.  The 
complainant  is  the  devisee  of  Harriet  J.  Mor- 
rilL 


l.BeUL  tiia;t  the  taxes  ssstssed  to  Harriet 
3.  MorriU  after  her  death  were  utterly  void, 
and  that  the  tax  sale  and  deed  and  the  dee<i 
to  the  defendant  constitute  a  cloud  upon  the 
title  of  the  complainant. 

2.  field,  further,  that,  inasmndi  aa  the  taxes 
were  entirely  void,  the  owner  was  under  no 
duty  to  pay  them,  and  hence  that  there  is  no 
reason  In  equity  for  requiring  the  owner  to  re- 
imburse- the  defendant,  as  a  condition  to  hav- 
ing the  dood.  upon  his  title  removed. 

3.  BeH,  that  the  complainant  la  entitled  to  a 
decree  below  by  which  the  tax  deeds  and  con- 
veyance* tinder  which  the  defendant  claims 
shall  be- declared  to  be  null  and  void,  and  the 
defendant,  and  all  persoas  claiminK  by, 
thronah,  or  under  him,  shall  be  perpetually  en- 
joined from  asserting  any  title  under  such 
deeds  and  conveyances,  and  from  maUnc  any 
entry  upon  the  real  estate  in  qnestlafBi^  and 
from  in  any,  manner  disturbing  the  title  or  pos- 
session of  the  complainant. 

(Official.) 

Bill  by  Levi  Morrill  against  James  L.  Lov- 
ett  to  remove  cloud.  Decree  for  complain- 
ant 

Argued  before  WISWBUv  C.  i^  and 
WHITBHOUSB,  STBODT,  SAVAaXI.  and 
FOLGKB.  JJ. 

Wm.  M.  Payson,  P.  C.  Fayaon,  and  H".  B. 
Virgin,  for  plaintiff.  B.  D.  &  H.  M.  Vcrrill. 
for  defendant 


SAVAiGEl.  J.  Bill  In  equity  to  remove 
a  cloud  upon  the  title  to  certain  real  estate 
In  that  part  of  Portland  which  was  formerly 
Deerlog.  Harriet  J.  Morrill,  of  Boston, 
Mass.,  who  died  In  1888,  was  seised  of  the 
premises  at  the  time  of  her  ^eath.  TIm  com- 
plainant is  her  devisee.  In  1880  and  1891 
the  assessors'  of  Deerlng  assessed  taxes  on 
the  real  estate  to  Harriet  J.  Morrill,  as  a 
nonresident  owner.  At  the  tax  sale  for  the 
nonpayment  of  tbeee  taxes  the  propentr  '^ras 
bid  In  on  behalf  of  the  city  undar  the  stat- 
ute (Bev.  St  c.  e,  i  203).  Later.  In  188*. 
Deerlng  conveyed  its  Interest  in  ttae  premiset 
to  the  defendant  for  tbe  antomnt  at  ti»  tax- 
ea  and  interest 

Under  tbe  allegatioos  of  tbe  bHl,  the  only 
questions  open  for  considerathn  are  (1) 
wliether  the  assessmenfts  to.  Harriet  i.  Mor- 
rill, then  dead,  were  void;  and,  (2)  If  so, 
whether  tbe  complainant  la  equitably  bound 
to  reimburse  tbe  defendant  for  the  purchase 
price  paid  by  him  and  interest  as  a  condi- 
tion precedent  to  having  the  clood  ronoved 
from  bis  title. 

1.  That  a  tax  assessed  to  a  dead  person  Is 
void,  as  a  general  rule.  Is  not  controverted. 
But  prior  to  her  death  this  real  eatate  bad 
been  assessed  to  Harriet  J.  MorrlU,  and,  this 
being  BO,  the  defendant  contends  that-  the 
assessors  might  lawfully  continue  to  assess 
the  property  to  heri  though  dead,  UBleas  and 
until  notice  was  given  to  them  of  a  change 
In  ownership  or  occupancy.  And  to-sq>port 
tills  contention  tbe  defendant  rellsai  upea 
Rev.  St  0.  6j  I  27,  wUdi  pro\ildea>  tttat 
"when  assessors  oontlme  to-  asaees  real  ea- 
tate to  the  persoD  to  whom  it  was  last  as- 
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sMMd,  micb  asaeauient  to  raiio.  althongb 
the  ownership  or  occnpancT  has  changed, 
unless  preTlooB  notice  is  given  of  sfacli  change 
and  of  the  name  of  the  person  to  whom  It 
has  be«i  transferred  or  surrendered.  •  •  •" 
The  complainant  relies  that  this  statute  does 
not  apply  In  cases  where  the  change  in  own- 
«rahip  arises  from  the  death  of  the  owner, 
and  the  estate  thereby  pasaea  to  heirs  or 
-devisees.    And  here  issne  Is  Joined. 

It  Is  unnecessary  upon  this  point  to  consid- 
er the  allegations  that  the  death  of  Mrs. 
Morrill  was  "generally  well  known"  in  Dea^ 
Ing,  and  to  "many  or  all  of  the  officers  there- 
of," or  that  specific  notice  was  given  to  the 
assessors  in  the  spring  of  1881,  becanse  It 
Is  neither  alleged  nor  shown  that  the  as- 
sessors had  notice  of  her  death  previous  to 
the  assessment  of  1890.  "Previous  notice" 
(that  to,  notice  previous  to  the  assessment) 
Is  the  tonguage  of  the  statute.  And,  if  the 
assessment  for  1890  was  valid,  the  defend- 
ant has  obtained  a  good  title. 

Under  the  provisions  of  the  statute  cited, 
can  assessors  lawfully  continue  to  assess  real 
estate  to  a  former  owner  after  death?  Is 
the  change  of  ownership  limited  to  transfers, 
voluntary  or  involuntary,  by  living  persons, 
or  by  prescription,  or  does  It  Include  a  change 
In  ownership  occasioned  by  the  death  of  the 
owner?  In  answering  these  questiMU,  It 
may  be  observed,  in  the  first  place,  that  the 
general  policy  of  onr  legislation  relating  to 
taxation  seems  to.  be  not  only  to  create  a 
Hen  upon  real  estate  taxed,  to  secure  the 
payment  of  the  tax,  but  to  create  a  personal 
liability  for  the  tax  In  the  one  to  whom  it 
has  been  anessed,  to  be  enforced  by  arrest, 
distraint,  or  suit  at  law.  If  the  CMtstmctloii 
claimed  by  the  defendant  Is  correct  thte 
statute  is  a  departure  from  the  general  rule, 
for  It  is  clear  that  the  assessment  of  a  tax 
to  a  dead  person  upon  real  estate  formerly 
owned  by  him  to  purely  In  rem.  We  do  not 
doubt,  however,  that  the  legislature  has  pow- 
er to  provide  for  the  assessment  of  such  a 
tax.  The  question  here  is  simply  whether  It 
has  done  so. 

Again,  we  shall  be  aided  if  we  can  ascer- 
tain the  precise  purpose  of  this  statute.  In 
the  absence  of  statutory  modifications,  a  tax 
assessed  to  one  not  the  owner  was  void. 
The  law  encouraged  the  free  and  easy  trans- 
fers of  real  estate.  Title  might,  and  fre- 
quentl.v  did,  pass  from  one  to  another  with- 
out any  change  In  the  Indicia  of  owner- 
ahll^,  and  conveyances  were  valid  without 
beinj;  recorded,  so  far  as  taxation  was  con- 
cerned. To  compel  the  assessors  to  inquire 
into  the  extotence  of  voluntary  changes  In 
ownership,  at  the  peril  of  making  void  as- 
sessments, would  be  intolerable,  and  would 
afford  one  thus  inclined  too  easy  a  method 
of  avoiding  the  payment  of  a  tax.  It  was 
goad  {Mdlcy,  then,  to  declare  an  owner  liable 
to  taxation  until  he  had  given  notice  of  a 
transfer.  But  the  reasons  for  the  statute 
which  we  have  stated;  If  they  exist  at  all  in 


ebange  of  ownership  by  death,  exist  only  to 
a  slight  degree.  The  dtotlnctlon  is  marked. 
Transfers  by  living  owners  are  private  trans- 
actions, not  necessarily  known  to  any  but 
the  parties  themseilves.  But  death,  particu- 
larly the  deatii  of  a  land  proprietor,  is  ordi- 
narily a  matter  of  local  notoriety,  at  least. 
And  the  cases  are  rare  Indeed  when  the  fact 
of  such  death,  and  consequent  change  of 
ownership,  is  not  easily  ascertainable,  or  to 
not  in  fact  known  by  the  assessors  within 
the  term  of  their  service,  and  while  they 
may  still  correct  an  assessment  to  a  dead 
person  by  a  supplemental  one.  Qty  of  Rock- 
tond  V.  Ulmer,  87  Me,  367,  32  AtL  972. 

Again,  provision  is  made  elsewhere  for  the 
aseesament  of  real  estate  which  has  belonged 
to  a  person  now  deceased.  Recogntoing  the 
inconvenienoe  or  perhaps  impossibility  of  as* 
certalning  correctly  and  seasombly  ttw 
names  of  heirs  or  devtoees,  the  statate.  pro- 
vides that  the  assessment  may  be  made  t« 
the  heirs  or  devisees,  as  the  case  may  be, 
without  designating  any  of  tUem  by  name» 
until  notice  is  given  of  a  divtoioo  and  of  the 
names  of  the  several  heirs  or  devisees.  Rev. 
St  c.  6,  I  24.  This  provtoion  seems  to  bt 
ample  for  the  convenient  and  legal  assess- 
ment of  taxes  when  change  of  ownership 
to  occasioned  by  death. 

On  general  inrinclples,  the  assessment  of  a 
tax  against  a  dead  man  would  seem  to  be 
something  of  an  anomaly,  even  in  tax  pro- 
ceedings, and,  if  autbortoed  by  statute,  much 
mere  so.  Walton,  J.,  in  BUlot  v.  Spinney, 
e&  Me.  31,  said:  "To  allow  real  estate  to  be 
taxed  to  devisees  when  there  are  none,  or 
to  heirs  whox  in  law  and  la  fact  there  are 
n(»e,  wxMild  be  to  allow  it  to  be  taxed  to 
nonentities,— a  result  which  w«  cannot  be- 
lieve the  legtolature  Intended."  So,  in  like 
manner,  an  assessment  of  a  tax  to  a  dead 
man  is  assessing  it  to  a  nonentity.  We  do 
not  tblnk  It  to  autbortoed.  And,  if  the  reasons 
already  given  are  not  sufficient,  further  light 
ran  be  had  by  an  examination  of  the  langaage 
of  the  statate  Itself.  The  assessors  may 
continue  to  assess  the  real  estate  to  the  "per- 
sou"  to  whom  it  was  last  assessed.  The 
natural  and  obvious  signlflcatlon  of  the  word 
"person"  in  a  statute  to  a  living  being. 
When  the  statutes  speak  of  one  who  to  dead, 
they  speak  of  him  as  a  "deceased  person" 
or  a  "person  deceased."  Such  is  the  appro- 
priate definition  of  the  word  "person"  in 
Sawyer  v.  Mackle,  149  Mass.  269,  21  N.  B. 
307,— a  case  involving  the  same  question 
which  we  are  now  considering.  It  is  to  be 
noted  that  the  statute,  in  providing  for  no- 
tice of  the  change  of  ownership,  requires, 
also,  notice  of  the  name  of  the  person  to 
whom  the  property  had  been  "transferred  or 
surrendered."  We  think  these  words  imply 
a  change  of  ownership  by  the  act  of  the 
owner  or  by  a  statute  sale,  rather  tlian  a 
change  by  death.  An  examination  of  the 
form  In  which  thta' statute  was  first  enacted 
(Vub.  Laws  1826,  c.  337,  |  4)^«laD  tends  to 
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confirm  onr  conclusions  In  this  respect  The 
language  then  used  respecting  the  notice  was, 
"unless  previous  to  making  the  assessment, 
the  owner  or  occupant  to  whom  the  same 
was  assessed  in  the  last  precedhig  assess- 
ment, shall  give  to  the  assessors,  or  one  of 
them,  notice,  stating  the  time  when  he  ceased 
to  be  owner  or  occupant,  of  such  estate,  and 
the  name  of  the  person  to  whom  the  same 
was  transferred  or  surrendered."  By  con- 
densation the  form  of  the  statute  has  since 
been  changed,  but  not  the  meaning.  And  we 
think  It  clearly  shows  that  the  legislative 
mliid  contemplated  a  change  In  the  lifetime 
of  the  owner,— a  notice  to  be  given  by  the 
owner  himself. 

We  are  of  opinion,  therefore,  that  the 
operation  of  section  27  Is  limited  to  transfers 
made  In  the  lifetime  of  the  owner,  while  sec- 
tion 24  prescribes  the  rule  In  case  of  change 
of  ownership  by  death.  The  two  provisions 
together  cover  the  whole  ground. 

Accordingly  it  must  be  held  that  the  as- 
sessments complained  of  were  utterly  void, 
and  that  the  tax  title  under  which  the  de- 
fendant claims  constitutes  a  cloud  upon  the 
complainant's  title. 

2.  Does  equity  require  the  complainant,  as 
a  condition  to  relief,  to  reimburse  the  de- 
fendant to  the  amount  of  the  taxes  and  In- 
terest paid  by  him?  We  think  not  When 
a  tax  has  once  been  assessed  so  as  to  create 
a  lien  npon  the  real  estate,  or  make  it  the 
duty  of  the  owner  to  pay  the  tax,  and  when 
by  Informality  or  error  In  procedure  the  lien 
has  become  lost  or  the  sale  for  the  nonpay- 
ment was  Invalid,  or  the  owner  is  not  com- 
pellable by  law  to  pay,  there  are  the  strong- 
est equitable  reasons  why  the  owner  should 
be  held  to  pay  the  tax,  or  reimburse  the  one 
who  did  pay  It,  before  he  can  have  rdlef 
from  the  cloud  created  by  a  tax  sale.  Not- 
withstanding the  informalities  and  Irregulari- 
ties in  procedure,  it  Is  still  the  duty  of  the 
owner  to  pay  the  tax.  It  would  be  Inequi- 
table for  him  to  escape  payment  and  "he 
who  asks  equity  must  do  equity." 

But  that  Is  not  this  case.  These  taxes 
were  utterly  void.  They  never  had  any  ef- 
fect. They  never  created  any  lien  or  raised 
any  obligation  to  pay.  A  void  tax  Is  no  tax. 
It  Is  as  If  there  never  had  been  any  attempt 
at  assessment  The  owner  Is  under  no  duty 
either  at  law  or  In  equity  to  pay  It  Hence 
there  Is  no  equitable  reason  for  requiring  the 
owner  to  pay  such  a  tax  before  a  cloud  uimmi 
his  title  made  by  a  tax  sale  shall  be  removed. 
In  Cooley,  Tax'n  (2d  Ed.)  183,  the  learned 
author  says:  "It  Is  proper.  In  vacating  a  tax, 
or  a  sale  for  taxes,  as  a  cloud  npon  title,  to 
require  the  party  to  pay  any  sum  that  Is 
either  a  legal  or  equitable  charge  against 
him,  and  which  will  be  affected  by  the  decree. 
If  the  tax  were  wholly  Illegal  in  its  essen- 
tials, of  course,  no  such  requirement  could  be 
made,  for  no  equity  would  support  it"  The 
reasoning  of  Walton,  J.,  In  Belfast  Sav.  Bank 
▼.  Kennebec  Land  &  Lumber  Co.,  78  Me.  401, 


supports  the  same  conclusion.  See  Davis  v. 
City  of  Boston,  129  Kass.  377. 

The  complainant  therefore,  is  entitled  to 
relief.  By  decree  below,  the  tax  deeds  and 
conveyances  under  which  the  defendant 
claims  the  real  estate  described  In  the  bin 
will  be  declared  to  be  null  and  void;  and  the 
defendant  and  all  persons  claiming  by, 
through,  or  under  him,  should  be  perpetually 
enjoined  from  asserting  any  title  under  such 
deeds  and  conveyances,  and  from  making 
any  entry  upon  such  real  estate,  and  from 
In  any  manner  disturbing  the  title  or  posses- 
sion of  the  complainant  in  and  to  aacb  real 
estate. 

BUI  sustained,  with  costs. 

Pecree  In  accordance  wlfih  opinion. 


OONLET  V.  MAINE  CENT.  B.  CO. 

(Supreme  Judicial  Court  of  Maine.    March  16, 
1901.) 

DEATH  BT  WRONGFUL  ACT— DAMAOES— NKGU- 

OENCB. 

1.  The  damages  recoverable  for  death  by  a 
wrongful  act  are  limited  bv  statute  to  the 
amount  of  "pecuniary  injuries  sustained  by  the 
persons  for  whose  benefit  the  action  is  brought 
They  must  be  estimated  according  to  reasonable 
probabilities, — as  well  those  which  tend  to  make 
the  pecuniary  injury  less  as  those  which  tend 
to  increase  it 

2.  Upon  a  motion  for  a  new  trial,  in  which 
the  jury  returned  a  verdict  of  $1,600  for  the 
benefit  of  a  widow  and  adult  children,  it  ap- 

f)eared  that  the  deceased  was  73  years  old.— a 
aborer  at  odd  jobs,  working  only  a  part  of  the 
time,  and  whose  earnings  would  not  exceed 
$225  per  annum. 

Held,  that  there  Is  no  reasonable  probabil- 
ity whatever  that  the  beneficiaries,  under  these 
conditions,  have  sustained  by  the  intestate's 
death  a  pecuniary  injury  to  the  extent  of  ^1.- 
600,  either  by  loss  of  ^fts  or  support  during 
life,  or  by  loss  of  increased  inheritance  after 
death,  or  both.  The  verdict  for  that  amount 
Is  therefore  clearly  excessive. 

3.  While  it  is  not  the  province  of  the  conrt  to 
assess  damages,  or  to  fix  what  is  "reasonable 
and  just  compensation"  for  the  pecuniary  in- 
jury, in  such  cases,  it  may  express  the  extreme 
limit  beyond  which  a  verdict  should  be  deemed 
clearly  wrong.  Held,  that  the  limit  in  this  case 
Is  $760. 

4.  The  conrt  considers  that  the  evidence  war- 
ranted the  Jury  In  finding  that  the  death  of  the 
plaintiff's  intestate  was  caused  by  the  ne^- 
gence  of  the  defendant  and,  even  if  the  de- 
ceased was  negligent  In  getting  into  the  path 
of  the  defendsntMi  approaching  ferryboat,  still 
that  such  negligence  was  not  the  proximate 
cause  of  the  collision  and  death. 

5.  If  the  servants  of  the  defendant  saw  the 
deceased  in   the  path  of  the  ferryboat    hi  a 

{ilace  of  danger,  though  he  was  there  negligent- 
y,  they  were  bound  to  use  due  care  to  prevent 
a  collision;  and  it  Is  not  clear  that  a  jnry 
would  not  be  warranted  In  finding  that  by  tne 
exercise  of  ordinary  care  and  prudence  the 
collision  might  have  been  averted. 
<Offlcial.) 

Action  by  Kathoine  L.  Conley,  adminis- 
tratrix of  Thomas  Gonley,  against  the  Maine 
Central  Ballroad  Company,  to  recover  toe 
the  death  of  her  husband,  due  to  a  colUslon 
between  a  rowboat  and^efendant'a  foty 
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CON  LEY  v.  MAINE  CENT.  B.  CO. 


boat    Verdict  for  plaintiff.    Motion  tat  new 
trial.    Sustained  on  conditions. 

Argued  before  WISWBLL,  C.  J.,  and 
WHITEHOUSE,  STROUT,  SAVAQB,  and 
POWERS,  JJ. 

F.  E.  Southard,  for  plaintiff.  O.  D.  Baker, 
for  defendant. 

SAVAGE,  J.  Action  for  damages,  under 
chapter  124  of  the  Public  La^ws  of  1891,  for 
the  death  of  the  plaintiff's  intestate,  said  to 
have  been  caused  by  the  negligence  of  the 
defendant.  The  action  Is  brought  for  the 
benefit  of  the  widow  and  children  of  the  de- 
ceased. 

The  case  is  before  ns  on  defendant's  mo- 
tion for  a  new  trial,  on  the  grounds  that  the 
verdict  was  against  law  and  evidence,  and 
that  the  damages  were  excessive.  The  ex- 
ceptions taken  are  now  waived. 

We  think  the  testimony  introduced  by  the 
plaintiff,  if  believed,  would  warrant  a  Jury 
in  nndlng  that  the  deceased,  Thomas  Con- 
ley,  on  the  morning  of  the  accident,  was  on 
the  Kennebec  river,  at  Bath,  In  a  rowboat; 
that  the  steam  railroad  ferryboat,  Hercules, 
owned  and  operated  by  the  defendant,  was 
nt  the  same  time  making  a  trip  from  the 
easterly  or  Woolwich  side  of  the  river  to  Its 
slip  in  Bath;  that  Couley  had  rowed  his  boat 
from  a  point  on  the  Bath  shore  northerly 
from  the  ferry  slip,  out  by  the  northerly  piar 
of  the  ferry  slip;  that  when  Coniey  was 
nearly  abreast  of  the  end  of  the  pier,  and 
from  50  to  75  feet  easterly  from  it,  and  in 
the  path  of  the  ferryboat,  a  warning  whistle 
was  sounded  by  the  captain  of  the  Hercules, 
then  150  or  more  feet  from  Coniey,  and  pro- 
ceeding directly  towards  him;  that  Coniey 
and  the  servants  of  the  defendant  in  charge 
of  the  ferryboat  were  in  plain  view  of  each 
other,  and  that,  when  the  whistle  was  sound- 
ed, Coniey  turned  his  boat  ap  the  river  and 
began  to  row  hard;  that  there  was  a  strong 
ebb  tide,  and  that  Coniey  appeared  to  be  un- 
able to  make  headway  against  the  tide  or  get 
out  of  the  way  of  the  approaching  ferryboat; 
that  the  speed  of  the  ferryboat  was  not  per- 
ceptibly Blackened  imtil  after  her  bow  had 
entered  the  slip;  that  in  the  meantime  the 
ferryboat  had  collided  with  Conley's  boat, 
and  that  the  starboard  paddle  wheel  of  the 
ferryboat,  still  revolving  forward,  had  struck 
Conley's  boat  and  broken  It  in  pieces,  where- 
by Coniey  was  precipitated  Into  the  watei 
and  drowned. 

On  the  other  hand,  the  evidence  introduced 
by  the  defendant  tended  to  show  that  when 
Coniey  came  into  the  view  of  the  ofHcers  of 
the  Hercules  he  was  standing  in  his  boat, 
shoving  it  out  by  the  end  of  the  north  pier 
of  the  ferry  slip,  which  previous  to  that  mo- 
ment had  hidden  him  from  sight;  that  the 
Hercules  was  then  moving  forward  at  full 
speed,  and  was  only  about  SO  feet  from  the 
outer  end  of  the  pier  and  from  Coniey  him- 
self:  that  as  soon  as  be  appeared  in  sight 


the  captain  of  the  ferryboat  sounded  the 
alarm  whistle,  then  immediately  caused  the 
starboard  paddle  wheel  to  stop  and  the  port 
wheel  to  be  reversed;  that  the  effect  of  these 
movements,  taken  In  connection  with  the 
action  of  the  tide,  was  to  swing  the  ferry- 
boat away  from  Coniey;  and  that,  if  Coniey 
bad  remained  in  the  position  he  was  when 
last  seen  by  the  captain  in  the  pilot  house, 
the  ferryboat  would  have  cleared  him  by  40 
feet;  in  short,  that  everything  was  done 
wbicb  could  be  done  to  avert  a  collision.  In 
reality,  the  testimony  Introduced  by  the  de- 
fendant seems  to  delude  the  possibility  of 
liability  on  its  part 

It  Is  thus  seen  that  the  accounts  of  the  col- 
lision as  given  by  the  witnesses  for  the  plain- 
tiff and  by  those  for  the  defendant  are  dia- 
metrically opposed  to  each  other  at  vital 
points.  The  jury,  evidently,  was  more  im- 
pressed by  the  former;  and  although,  if  we 
were  sitting  as  Jurors,  we  might  come  to  a 
different  conclusion,  we  do  not  feel  author- 
ized to  interfere.  The  credibility  of  wit- 
nesses is  a  matter  peculiarly  within  the 
province  of  the  Jury,  and  its  conclusions  in 
this  respect  should  not  be  disturbed  unless 
manifest  error  is  shown,  or  it  appears  that 
the  verdict  is  the  result  of  passion  or  preju- 
dice. 

It  requires  no  argument  to  show  that  the 
testimony,  already  outlined,  of  the  three 
persons  introduced  by  the  plaintiff,  who 
claim  to  have  been  eyewitnesses,  is  sufficient 
if  believed,  to  sustain  a  finding  that  Conley's 
death  was  caused  by  the  negligence  of  the 
defendant 

But  to  this  the  defendant  answers  that 
Coniey  himself  was  guilty  of  negligence  in 
rowing  his  boat  into  the  path  of  the  ferry- 
boat at  that  particular  time  and  place;  that 
he  knew,  or  ought  to  have  known,  of  the  near 
approach  of  the  foryboat;  that  it  was  neg- 
ligence in  him  to  put  himself  then  into  a 
place  of  extreme  danger;  and  that  this  neg- 
ligence contributed  to  the  collision  and  fatal 
consequences.  Hence  the  defendant  claims 
that  Conley's  contributory  negligence  is  a  bar 
to  a  recovery  in  this  action. 

While  the  plaintiff  does  not  admit  that 
Coniey  was  negligent  she  replies  that  how- 
ever negligent  he  may  have  been  in  getting 
Into  the  path  of  the  ferryboat  still  such  neg- 
ligence was  not  tbe  proximate  cause  of  the 
injury;  that  the  negligence  of  Coniey  pre- 
ceded and  was  independent  of  the  negligence 
of  the  defendant;  and  that  notwithstanding 
Conley's  negligence,  the  collision  could  have 
been  avplded  by  the  use  of  ordinary  care  and 
caution  at  the  time  by  the  defendant;  and 
hence  that  Conley's  conduct  did  not  contrib- 
ute to  produce  the  collision. 

The  principles  of  law  relied  upon  by  the 
plaintiff  are  well  settled.  We  need  only  re- 
fer to  the  recent  case  of  Atwood  v.  Railway 
Co.,  91  Me.  399,  40  Atl.  67,  in  which  they 
are  fully  discussed.  We  think  they  are  ap- 
plicable to  sucb  a  state  of  facta- aaJs^  bra- 
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uented  by  the  testimony  Introduced  by  the 
plaintiff,  and  which  the  jury  evidently  found 
to  be  true.  If  Conley  and  the  Hercules  were 
respectively  where  the  plalntifTs  witnesses 
say  they  were  at  the  time  the  alarm  whistle 
was  sounded,— the  Hercules  approaching  Con- 
ley,  and  Conley  apparently  unable  to  make 
headway  against  the  tide  and  to  get  out  of 
the  path  of  the  Hercules,— the  defendant  was 
bound  to  exercise  due  care  to  prevent  a  col- 
lision. And  we  cannot  say  that  a  jury  would 
not  be  warranted  in  finding  that  by  the  exer- 
cise of  ordinary  care  and  prudence  on  the 
part  of  the  defendant  the  collision  might 
have  been  averted.  The  verdict  as  to  liabil- 
ity is  therefore  sustainable. 

But  the  verdict  Is  manifestly  too  large. 
The  deceased  was  73  years  old.  He  was  a 
laboring  man,-  worldng  at  odd  jobs,  without 
steady  employment.  One  sen  testified  that: 
"He  worked  mostly  In  the  summer.  He 
could  not  work  in  the  winter,  except  to  shov- 
el snow  and  fish,— catch  smelts.  In  the  sum- 
mer be  worked  In  pleasant  weather,— good 
weather,— when  he  could,  •  •  •"  but  "not 
steady  all  summer."  This  is  probably  a  fair 
account  of  the  old  man's  labor.  He  earned. 
It  is  said,  when  he  worked,  from  $1.S0  to  $2 
a  day.  Tbere  is  no  reasonable  probability 
that  his  earnings  exceeded  $200  or  $225  a 
year.  They  were  probably  less.  His  ex- 
pectancy of  life  was  only  about  7%  years. 

The  plaintiff  is  entitled  to  recover  the 
amount  of  pecuniary  benefits  which  the  wid- 
ow and  children  have  probably  lost  by  his 
death,  and  no  more.  McKay  v.  Dredging 
Co.,  92  Me.  454,  43  Atl.  29.  Tills  verdict  can 
be  sustained  only  upon  the  suppositions  that 
for  the  full  period  of  his  expectancy  of  Ufe 
he  Would  have  continued  to  earn  |225  a  year, 
and  that  practically  all  of  bis  earnings  would 
have  come  to  his  beneficiaries,  either  by  gifts 
or  support  during  life,  or  by  way  of  Increased 
inbtfltaiice  after  death,  or  both.  But  such 
suppositions  are  not  based  upon  reasonable 
probabilities.  There  is  every  probability,  on 
the  contrary,  that  Increasing  biflrmltles 
would  accompany  Increasing  years;  that  as 
he  grew  older  he  would  become  less  able  to 
work,  and  be  compelled  to  work  for  lower 
wages.  Not  only  tills.  Old  age  naturally 
brings  Illness  and  weakness,  and  increai^lng 
demands  for  comforts  and  nursing  and  medi- 
cines and  medical  attendance.  It  Is  not  only 
probable  that  Mr.  Conley  would  have  earned 
less  as  he  grew  old,  but  that  he  would  have 
been  obliged  to  spend  more  for  himself.  This 
Is  according  to  the  course  of  nature,  and 
there  Is  nothing  in  the  evidence  in  this  par- 
ticular case  which  rebuts  this  expectation. 
These  probabilities  should  not  be  overlooked. 
Although  in  this  class  of  cases  the  pecuniary 
Injury  sustained  is  necessarily  Indefinite,  it  is 
not  therefore  Illimitable.  It  should  be  esti- 
mated, not  guessed  at.  All  reasonable  prob- 
abilities must  be  taken  into  account,— as  well 
those  which  tend  to  make  the  pecuniary  In- 
jury less,  as  those  which  tend  to  Increase  It 


Applying  these  rules  to  tiiis  case,  it  is  de- 
monstrable that  the  jury  erred  In  assessing 
damages.  There  can  be  no  reasonable  prob- 
ability that  these  beneficiaries  have  sustained 
by  Mr.  Conley's  untimely  death  a  pecuniary 
injury  to  the  extent  of  |1,600.  In  such  case, 
the  duty  of  the  court  is  clear.  While  it  Is 
not  our  province  to  assess  damages,  or  to  flx 
what  Is  "reasonable  and  just  compensation'* 
for  the  pecuniary  Injary,  we  may  express 
the  extreme  limit  beyond  which  a  Terdict 
should  be  deemed  clearly  wrong.  We  think 
that  limit  in  this  case  is  $750. 

Exceptions  overruled. 

If  the  plaintiff  within  SO  days  «fter  «ie 
filing  of  the  rescript  remits  all  of  the  verdict 
in  excess  of  $7D0,  motion  for  new  trial  over- 
ruled; otherwise,  motion  sustained  and  new 
trial  granted. 


gFATa  V.  INTOXICATING  LIQUORa 
(Supreme  Judicial  Oonrt  of  Maine.    Mardi  2, 

1901.) 

INTOXIOATINO    UQtJOBS-4HTSBSTATB     COK- 

MBRGES-CONaTITUTIONAL  LAW— INTBR- 

PRETATION  OF  STATUTE. 

Upon  a  seizure  of  IntoxicatinK  liquors  by  a 
sheriff  under  Rev.  St.  c.  27,  and  claimed  by 
the  common  carrier,  in  whose  possession  they 
were  found,  it  appeared  that  the  intoxicating 
liquors  seized,  libeled,  and  claimed  by  the  rail- 
road company  were  shipped  from  Boston. 
Mass.,  by  the  Boston  &  Maine  Railroad  and 
connecting  lines,  to  Machias,  in  this  state.  Tbe 
liquors  were  consigned  to  the  shippers.  Al- 
thongh  the  case  does  not  show,  there  was  nii- 
doubtedly  a  continuous  waybill.  They  arrired 
at  Machias  on  the  morning  of  the  23d  of  Octo- 
ber, at  about  9  o'clock  in  the  forenoon,  and 
were  transferred  to  a  freight  house  used  ex- 
clusively by  the  railroad  company,  where,  on 
the  afternoon  of  the  next  day,  at  abont  4 
o'clock,  they  were  sdsed  by  the  officer.  There 
bad  been  no  delivery  of  the  liquors,  and  ao  no- 
tice given  to  any  one  of  their  arrivaL 

1.  Held,  that  the  liquors  in  question,  at  the 
time  of  their  seizure,  had  arrived  within  the 
state,  80  as  to  be  subject  to  the  operation  and 
effect  of  the  laws  of  this  state  enacted  in  the 
exercise  of  its  police  powers,  within  the  mean- 
ing of  the  act  of  congress  of  August  8,  1890, 
commonly  known  as  the  "Wilson  Act,"  which 
provides  that  all   intoxicating  liqnors   "trans- 

{>orted  into  any  state  or  territory,  or  remain- 
ng  therein  for  use,  consumption,  sale  or  stor- 
age therein,  shall,  upon  arrival  in  such  state 
or  territory,  be  subject  to  the  operation  and  ef- 
fect of  the  laws  of  such  state  or  territory,  en- 
acted in  the  exercise  of  its  police  powers." 

2.  Also,  that  in  this  case  the  transportation 
had  been  completed  at  the  time  of  the  seizure. 
The  liquors. had  arrived  at  their  final  place  of 
destination.  They  were  not  again  to  be  moved 
by  the  railroad  company,  and  nothing  fnrtlier 
remained  to  be  done  by  the  company  except 
that  the  liqnors  were  to  lie  held  by  tbem  to 
await  the  action  of  the  shippers.  And  for  these 
reasons  the  case  differs  u  material  respects 
from  the  case  of  Rhodes  v.  Iowa,  170  U.  S.  412, 
18  Sup.  a.  664,  42  L.  Ed.  1068.  decided  br 
the  supreme  court  of  the  United  States  (recent- 
ly followed  by  this  court  in  State  v.  Iistoxicat- 
ing  liquors,  94  Me.  335,  47  Atl.  531),  aad  that 
decision  is  not  an  authority  for  this  case. 

3.  While  we  fnily  recognise  that  the  question 
as  to  whether  a  state  statute  is  in  contrsTen- 
tion  of  any  provision  of  the  federal  conatituticiii 
is  for  the  final  determination  of  the  federal 
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■npreme  cotiit,'aiid  that  its  deeisioii, 'when  tiie 
question  ia  presented,  is  conclaglve,  we  do  not 
coni^ider  it  obligatory  upon  this  court  to  hold, 
against  our  own  judgment,  that  a  statute  of 
our  state  is  in  Tiolatlon  of  that  constitution, 
until  it  iias  been  so  decided,  even  if  it  may  be 
possible,  judging  from  certain  ran  arks  In  that 
court's  opinion,  that  our  judgment  may  be  OTer> 
ruled  by  that  tribunal. 

State  T.  Intoxicating  Liquors,  94  Me.  835,  47 
Atl.  631,  distingnished. 

Ebodes  t.  Iowa,  170  U.  S.  412,  18  Sup.  Ct 
664,  42  L.  Ed.  1088,  distinguished. 

(Official.) 

Appeal  from  auprene  Judicial  court,  Waah> 
Ingtom  county. 

Action  by  the  state  against  certain  intoxi- 
cating llquotB,  and  tbe  Washington  County 
Railroad  Interposes  as  claimant.  From  a 
decree  of  forfeiture,  it  appeals.  Judgment 
for  tbe  state. 

Argued  before  WISWBIX,  C.  J.,  and  EM- 
ERY, WHITBHOUSB.  SAVAOB,  FOLOEK, 
and  POWERS.  JJ. 

Fred  I.  Campbell,  Co.  Atty.,  for  tbe  State. 
"W.  R.  Pattangall,  for  claimant. 

WISWELL,  O.  J.  The  case  comes  to  the 
law  court  upon  report.  The  only  question  pre- 
sented is  whether  or  not  tbe  statute  of  this 
state,  authorizing  the  seizure  of  tbe  intozl- 
eating  liquors  in  question,  is  In  violation  of 
that  clause  of  the  constitution  of  the  United 
States  which  confers  upon  congress  the  pow- 
er "to  regulate  commerce  with  forelgrn  na- 
tions and  among  the  sereral  states,"  in  so 
far  as  it  applies  to  liquors  which  are  the  sut>- 
ject  of  interstate  commerce  transportation. 
If  so,  the  warrant  under  which  the  officer 
acted,  and  his  seizure,  were,  of  course,  ille- 
gal and  void. 

It  is  contended  that  the  question  has  been 
settled  by  the  supreme  court  of  the  United 
States  In  tbe  case  of  Rhodes  t.  Iowa,  170  U; 
S.  412.  18  Sup.  Ct.  004,  42  L.  Ed.  1068,  which 
case  has  been  recently  followed  by  this  court 
in  State  ▼.  Intoxicating  Liquors,  M  Me.  335, 
47  AtL  531.  If  the  question  here  involved 
bas.been  decided  by  the  United  States  su- 
preme court  in  the  case  above  referred  to, 
we  must  certainly  recognize  tbe  authority  of 
that  court  In  passing  upon  a  provision  of  the 
federal  constitution  and  upon  congressional 
legislation  thereunder,  and  be  governed  by 
tbe  result 

But  we  do  not  think  that  the  question  here 
presented  has  been  passed  upon  by  that 
conrt 

The  facts  in  this  case  are  as  follows:  The 
intoxicating  liquors  seized,  libeled,  and  claim- 
ed by  the  railroad  company  were  shipped 
from  Boston,  Mass.,  by  the  Boston  &  Maine 
Railroad  and  connecting  lines,  to  Machlas, 
in  this  state.  The  liquors  were  consigned  to 
tbe  shippers.  Although  the  case  does  not 
show,  there  was  undoubtedly  a  continuous 
waybill.  They  arrived  at  Machlas  on  the 
morning  of  the  28d  of  October,  at  about  9 
o'clock  In  the  forenoon.  They  were  trans- 
ferred to  a  freight  bouse  used  exclusively 


by  tbe  railroad  company,  where,  on  the  aft- 
ernoon of  the  next  day,  at  about  4  o'cleak, 
they  were  seized  by  the  officer.  There  had 
been  no  delivery  of  the  liquors,  and  no  no- 
tice given  to  any  one  of  their  arrival. 

Tbe  question  presented,  then,  te  wbetlKr 
or  not  these  liquors,  at  the  time  of  tbeir  sei- 
zure, had  arrived  within  the  state,  so  as -to 
,  be  subject  to  the  operation  and  effect  -of 
the  laws  of  this  state  enacted  In  the  ezeretee 
of  Its  police  powers,  within  the  meaning  "Of 
tbe  act  of  congress  of  August  8,  1890,  com- 
monly Icnown  as  tlie  "Wilson  Act,"  whith 
provides  that  all  Intoxicating  liquors  "trass- 
ported  Into  any  state  or  territory,  or  remain- 
ing therein  for  use,  consumption,  sale  ^r 
storage  therein,  shall,  upon  arrival  in  sMh 
state  or  territory,  be  subject  to  the  <q>erati*n 
and  effect  of  the  laws  of  such  state  or  terri- 
tory, enacted  in  the  exercise  of  its  police 
powers,  to  the  same  extent  and  in  the  sane 
manner  as  though  such  liquids  or  liquors 
bad  been  produced  In  such  state  or  terrltny, 
and  shall  not  be  exempt  therefrom  by  ma- 
son of  being  introduced  therein  In  orlgtaal 
packages  or  otherwise." 

In  the  case  of  Rhodes  v.  Iowa,  supra,  the 
package  containing  the  intoxicating  liquors 
had  been  transported  from  a  point  In  the 
state  of  Illiuois  to  Brighton,  in  the  State  of 
Iowa,  under  a  continuous  waybill.  It  had 
arrived  at  the  station  in  the  latter  place,  and 
had  been  removed  by  the  trainmen  from  ttie 
car  to  the  station  platform. 

Shortly  afterwards,  the  station  agent  in 
the  discharge  of  bis  duties,  moved  the  pack- 
age Into  a  freight  warehouse,  about  six  f^et 
from  the  platform,  where  It  was  seized  by 
an  officer  under  a  search  warrant  after  it 
had  been  there  for  about  an  hour.  But  the 
legality  of  that  seizure  was  not  in  question 
in  this  case.  Tbe  station  agent,  Rhodes, 
was  proceeded  against  for  the  violation  x>f 
the  statute  of  the  state  of  Iowa  in  knowing- 
ly, willfully,  and  unlawfully  receiving,  for 
the  purpose  of  delivering  to  another,  intoxi- 
cating liquor  that  was  being  unlawfully 
transported  from  Burlington,  Iowa,  to  Brigli- 
ton,  Iowa.  The  liquors  were  in  fact  trans- 
ported from  Dallas,  111.,  to  Brighton,  Iowa, 
under  a  continuous  waybill,  and  over  con- 
necting lines  of  railroad.  Rhodes  was  con-. 
Ticted  before  tbe  magistrate,  and  also  upon 
appeal  in  the  district  court  and  the  convic- 
tion was  sustained  by  the  supreme  court  Of 
Iowa  upon  the  ground  that  the  consignment 
of  liquors  had  arrived  in  the  state,  within 
the  meaning  of  the  Wilson  act,  as  soon  as*  it 
crossed  the  state  boundary  and  entered  the 
state,  although  the  contract  of  carriage  was 
not  then  completed.  State  ▼.  Rhodes,  90 
Iowa,  406,  68  N.  W.  887. 

The  question  actually  presented  to  arid 
decided  by  the  supreme  conrt  of  the  United 
States  In  Rhodes  r.  Iowa  was  whether  the 
liquor  had  arrived  in  the  state,  within  tke 
meaning  of  the  Wilson  act,  at  the  time  of 
the  act  complained  cut  the  station  agent  tt* 
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jlilntllf  in  error,  In  transporting  the  pack- 
9ge  from  the  station  platform  to  the  com- 
pany's freight  bouse.  The  court  held  that 
iUs  act  -was  a  part  of  the  Interstate  com- 
laerce  transportation,  and  was,  consequently, 
iritbin  the  exclusive  control  of  congress  un- 
Stt  the  Interstate  commerce  provision  of 
the  constltutlfin,  and  that  the  Wilson  act 
■Ski  not  apply,  and  was  not  intended  to  ap- 
ply; antU  the  act  of  transportation  had  been 
«atirely  completed. 

It  Is  true  that  In  the  opinion  of  the  court 
4ds  language  is  used:  "We  think  that,  in- 
4m»retlng  the  statute  by  the  light  of  all  Its 

•visions,  it  was  not  intended  to  and  did 
cause  the  power  of  the  state  to  attach 
4»  an  Interstate  commerce  shipment,  whilst 
'tte  merchandise  was  In  transit  under  such 
tflhlpinent,  and  until  its  arrival  at  the  point 
«C  destination,   and  delivery   there   to   the 

But  it  does  not  seem  to  us  that  this  was 
■ecccsarily  Involved  In  the  question  decided. 
U  the  act  of  moving  the  package  from  the 
ptatform  to  the  freight  house  was  a  part  of 
4be  interstate  commerce  transportation,  as 
the  court  held  It  was,  and  the  transportation 
not  consummated  until  the  package 
been  moved  to  and  deposited  within  the 
ftdght  house,  so  that  the  liquors  had  not 
airived  within  the  state  until  that  act  had 
feeen  performed,  then  the  Iowa  statute  could 
■at  apply  to  any  part  of  such  transportation, 
aad  it  was  unnecessary  to  a  decision  of  the 
point  involved  to  hold  that  such  transporta- 
was  not  completed  until  delivery  to 
he  consignee. 

We  are  of  the  opinlcm  that  in  this  casr 
transportation  had  l>een  completed. 
Xethlng  further  remained  to  be  done  by 
<ke  railroad  company.  The  liquors  had  ar- 
■Ived  at  their  final  place  of  destination. 
Tbey  were  not  again  to  be  moved  by-  the 
■aflroad  company.  The  continuity  of  trans- 
s  porta tion  from  the  place  of  shipment  to  that 
«f  consignment  had  not  been  Interrupted, 
mmA  the  liquors  had  been  moved  to  the  place 
..pmvided  by  the  carrier  for  the  purpose,  to 
await  the  action  of  the  shipper. 

It  is  true  that  no  notice  had  been  given 
«f  their  arrival.    There  was  nobody  there 
te  whom  notice  could  have  been  given.    And 
.<he  question  is  not  whether  or  not  the  li- 
ability of  the  railroad  company  for  a  loss 
'  continued  as  a  carrier  up  to  the  time  of  the 
seizure,  or  had  become  that  of  a  warehouse- 
■Bon.    It  is  simply  whether  these  liquors, 
wben  the  actual  transportation  had  been  en- 
Ctoety  completed,  and  when   they   had  not 
«aly  arrived  at  the  place  of  their  destlna- 
but  had  been  moved  by  the  employes 
the   railroad   company   from   the   car   to 
»  company's  freight  house,  there  to  await 
t  order  of  the  shipper,  bad  arrived  in  the 
within   the   meaning  of  the   Wilson 
.  aet,  so  as  to  be  subject  to  our  laws. 

The  language  of  the  Wilson  act  Is,  all  In- 
■  •■zlcatlng    llquora    "transported    Into    any 


state  or  territory,  or  remaining;  therein  fo: 
use,  consumption,  sale  or  storage  thereta, 
shall,  upon  arrival  in  such  state  or  territorj, 
be  subject  to  the  operation  and  effect  of 
the  laws  of  such  state  or  territory,"  etc.  Is 
this  case  the  liquors  In  question  bad  bm 
"transported  into"  this  state  to  their  place 
of  ultimate  destination  wlthla  tlie  state. 
They  were  "remaining  therein"  for  the  par- 
pose  of  "storage,"  within  the  meaning  i^ 
this- act,  we  think,  even  as  construed  by  tin 
majority  of  the  court  lo  Rhodes  v.  lom. 
We  are  of  opinion  that  the  transportatita 
bad  ceased,  and  that  the  storage  bad  com- 
menced. 

We  fully  recognize  that  the  question  u 
to  whether  a  state  statute  is  in  contraTM- 
tion  of  any  provision  of  the  federal  constttn- 
tion  is  for  the  final  determination  of  tbe 
federal  supreme  court,  and  that  Its  decisfoa. 
when  the  question  is  presented.  Is  conda- 
sive;  but  we  do  not  consider  it  obllgatorr 
upon  this  court  to  hold,  against  our  oini 
judgment,  that  a  statute  of  our  state  is  in 
violation  of  that  constitution  until  it  b»! 
been  so  decided,  even  If  it  may  be  possibl:-. 
Judging  from  certain  remarks  in  tbat  conn's 
opinion,  that  our  Judgment  may  be  oremilel 
by  that  tribunal. 

It  will  be  observed  that  the  case  recently 
decided  by  this  court  (State  v.  Intoxication 
Liquors,  M  Me.  335,  47  AU.  531),  above  re- 
ferred to,  upon  the  authority  of  Rhodes  t. 
Iowa,  was  entirely  different  from  this. 
There  the  liquors  were  seized  while  the; 
were  in  actual  transit  The  car  in  wUch 
they  were  being  transported  bad  not  even 
arrived  within  the  limits  of  the  city  of  its 
destination.  The  facts  of  that  case  bronglii 
it  clearly  within  the  decision  of  the  supreme 
court. 

The  claim  of  the  railroad  company  most 
therefore  be  disallowed. 

The  liquors  will  remain  in  the  custody  of 
the  sheriff,  to  be  disposed  of  as  provided 
by  our  statutes. 

So  ordered. 


RICHARDSON  MFG.  CO.  r.  BROOKS. 

(Supreme  Judicial  Court  of  Maine.     March  & 

1901.) 

SALBS-CONSIONUBNT—RBCORD— ASSIGN- 
MENT. 

1.  Chapter  32,  Laws  1895,  relative  to  record 
of  contracts  for  sale,  does  not  apply  to  consi^i- 
ments  of  goods  for  sale  wben  no  title  to  tbe 
goods  passes  to  the  consignee. 

2.  Kclley  &  Eastman,  tbe  consignees,  sold  to 
Kelley  &  Hanley,  on  credit,  from  the  consipi- 
ed  articles,  to  amount  of  $205.25.  Before  pay- 
ment, Kelley  &  Eastman  made  an  assignment 
to  tbe  defendant  for  tbe  benefit  of  their  credit- 
ors. Plaintiff  claimed  payment  of  Kelley  k 
Hanley,  who  subsequently  paid  tbe  amoant  to 
defendant,  who  knew  of  plaintiff's  claim. 

In  an  action  to  recover  tbat  sum,  and  also 
$46  received  l)y  defendant  as  proceeds  of  other 
consigned  goods  of  plaintiff  sold  by  Kelley  k 
Eastman  on  credit,  held,  tbat  Kelley  &  Kastmim 
had  no  title  to  the  consigned  goods,  and  de- 
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fendant  took  son*  M  their  aMignee;   and  that 
the  soods,  and  the  parchaae  price  for  them,  un- 
til paid  to  the  conslgneeB,  were  the  property  of 
the  plaintiff. 
(OffldaJ.) 

Agreed  case  from  supreme  Judicial  court. 
Kennebec  county. 

Action  by  the  Richardson  Manufacturing 
Comimny  against  Albert  W.  Brooks.  Heard 
on  agreed  case.    Judgment  for  plaintifF. 

Argued  before  WISWELL,  C.  J.,  and  EM- 
BRY.  STROUT,  and  rOOLER.  JJ. 

A.  M.  Spear,  for  plalntltf.  Thos.  Leigh,  for 
defendant 

STROUT,  J.    Plaintiffs  consigned  certain 
machines  to  Kelley  &  Eastman  for  sale  un- 
der a  written  contract  which  provided  that 
"all  machines  and  proceeds  of  sale,  whether 
in  notes,  cash,  or  account,  shall  specifically 
be  and  remain  the  property  of  the  Richard- 
son  Manufacturing  Company,  held  in  trust 
in  your  [Kelley  &  Eastman's]  hands  until  all 
indebtedness   incurred   under  this   arrange- 
ment shall  have  been  paid  in  fulL"    The  con- 
tract contained  no  element  of  sale  to  Kelley 
&  Bastman,  present  or  prospective.    No  title 
to  the  merchandise  passed,  or  ever  was  to 
pass,  to  them.    Kelley  ft  Eastman  sold  of 
these   consigned   articles   to   the   value   of 
$205.25  to  Kelley  &  Hanley.    Kelley  was  a 
member  of  both  firms.    Kelley  &  Eastman 
on  December  22,  1887,  made  an  assignment 
to  the  defendant  for  the  benefit  of  their  cred- 
itors.   At  that  time  Kelley  &  Hanley  had 
not  paid  for  the  articles  purchased  by  them. 
Plaintiff,  by  its  agent.  Hill,  notified  Kdley 
&  Hanley  of  its  claim,  and  directed  them  not 
to  pay  the  amount  to  the  defendant,  as  as- 
signee of  Kelley  &  Eastman,  but  to  pay  it  to 
plaintiff,  and  Kelley  ft  Hanley  agreed  to  do 
so.    Subsequently  defendant  demanded  pay- 
ment of  Kelley  ft  Hanley,  who  informed  him 
of  plaintiff's  claim.    March  IV,  18»8,  Kelley 
&  Hanley  paid  the  amount  to  defendant,  up- 
on his  agreement  to  be  responsible  therefor 
to  plaintiff  if  the  money  belonged  to  It    In 
this  action  for  money  bad  and  received, 
plaintiff  claims  to  recover  this  amount  and 
also  |46  collected  by  defendant  for  consigned 
goods  of  plaintiff,  sold  by  Kelley  &  Eastman, 
and  not  paid  to  them  before  their  assign- 
ment 

A  voluntary  assignee,  like  an  assignee  In 
Insolvency,  takes  the  title  of  the  assignor, 
and  only  that  except  in  the  case  of  prior 
conveyance  by  his  assignee  in  frand  ot  cred- 
itors. In  that  case  he  so  far  represents  cred- 
itors that  he  may  avoid  tue  fraudulent  con- 
veyance. In  all  other  respects  he  stands  In 
the  place  of  his  assignor,  and  can  assert  no 
other  or  greater  rights  than  his  assignor 
could  have  done.  Hutchinson  t.  MurcblOi  74 
Me.  187. 

The  consignment  agreement  was  not  re- 
corded as  provided  by  chapter  82  of  the 
I>aw8  of  1896.    As  this  contract  contains  no 
element  of  bargain  or  sale,  It  Is  not  within 
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that  statute.  Thomas  t.  Parsons,  87  Me.  208, 
82  AtL878. 

Tlie  consigned  merchandise,  while  in  the 
hands  of  Kelley  ft  Xlastman,  was  the  proper- 
ty of  plaintiff.  The  consignees  could  sell 
and  give  good  title  under  the  authority  given 
by  plaintiff,  but  such  sales  in  law  were  sales 
by  plaintiff,  through  its  factor;  and  the  pro- 
ceeds, if  received  by  the  consignees,  belong- 
ed to  plaintiff,  and  were  trust  funds  In  the 
consignees'  hands.  If,  as  In  this  case,  the 
purchasers  had  not  paid  Kelley  &  Eastman, 
upon  notice  of  plaintiff's  ownership,  they  be- 
came liable  to  the  plaintiff  for  the  purchase 
price.  Rogers  v.  Whitehouse,  71  Me.  226; 
Edmond  v.  Caldwell,  16  Me.  840. 

The  indebtedness  of  Kelley  ft  Hanley,  aft- 
er notice  of  plaintiff's  claim,  became  an  In- 
debtedness from  them  to  the  plaintiff.  The 
defendant  having  received  from  Kelley  ft 
Hanley  the  proceeds  of  sales  of  plaintiff's 
consigned  property  with  notice  of  its  title.  Is 
liable  in  this  action.  His  assignors  had  no 
title  to  the  fund,  and  he  had  none  as  their 
assignee.  Having  in  his  hands  funds  belong- 
ing to  the  plaintiff,  which  he  had  no  right  to 
retain,  the  law  implies  a  promise  to  pay. 
City  of  Calais  v.  Whidden,  64  Me.  249;  Bank 
▼.  St  Clair,  98  Me.  35,  44  Atl.  123. 

The  same  result  must  follow  as  lo  the  f46 
collected  by  the  defendant  as  the  proceeds 
of  plaintiff's  goods  sold  on  credit  by  Kelley 
ft  Eastman. 

Judgment  for  plaintiff  for  the  two  sums  of 
1206.26  and  946,  with  interest  on  the  former 
from  March  17,  1898,  and  upon  the  latter 
from  date  of  the  writ. 

So  ordered. 


FIDELITY  ft  CASUAI/TY  00.  v.  CTITT8. 

(Supreme  Judicial  Conrt  of  Maine.    March  26, 

1901.) 

NBOUOBNOB-ACCIDBNTAL   OCCURRBNOB- 
BRBAKINQ  GLASS. 

1.  Actionable  negligence  may  spring  from 
the  careless  jterformance  of  a  legal  duty,  or 
from  a  total  neglect  and  disregard  of  such  duty, 
but  it  can  never  be  conslatently  predicated  of  a 
pnrebr  accidental  occurrence. 

2.  In  the  discussion  of  qnestions  of  liability 
for  negligence,  the  term  "pore  accident"  or 
"simple  accident"  is  uniformly  employed  to  In- 
dicate the  absence  of  any  legal  liabllltr. 

8.  It  is  alleged  in  the  plaintltTe  writ  and  ar- 
gued by  counsel,  that  the  plate  glass  for  which 
the  plaintiff  sought  to  hold  the  defendant  liable 
was  broken  and  destroyed '  by  reason  of  the 
negligence  of  the  defendant  while  engaged  In 
making  some  repairs  for  the  owners  of  the 
store.  But  the  case  comes  to  the  court  upon  an 
agreed  statement  of  facts,  in  which  it  is  stip- 
ulated "that  the  breaking  of  said  glass  was 
purely  accidental,  and  not  intentional." 

4.  H«ld,  that  there  is  no  specification  of  the 
I  facta  and  circumstances  connected  with  the 
breaking  of  the  glass  upon  which  the  charge 
of  negligence  against  the  defendant  is  fonndM, 
and  there  is  no  evidence  in  the  case  tending  to 
show  negligence  on  the  part  of  the  defendant 

(Official.) 

Agreed  statement  from  soperior  court  Ken- 
nebec county.  Digiiized 
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Action  by  the  Fidelity  *  cuuolty  Com- 
pany against  Samuel  W.  Cutts  for  negligence 
In  breaking  a  pane  of  plate  glaas  whkh  was 
liunred  with  plaintiff,  uaae  reported,  and 
Judgment  for  defendant 

Argued  before  WISWBLL,  C.  J.,  and  EM- 
ERY, WHITEUOUSB,  STBOUT,  and  VOQ- 
LER,  JJ. 

O.  B.  Clason,  for  pUlntUE.  A.  M.  Spear, 
for  defendant. 

WHITEHOT78B,  J.  Tne  plaintiff  eompa- 
ny  seeks  to  recoTer  of  tbe  defendant  the 
amount  paid  by  It  In  discharge  of  Its  obliga- 
tion under  a  policy  oi  Inauraace  on  a  large 
pane  of  plate  glasa  In  a  ttore  window  In 
Gardiner.  It  la  alleged  In  the  plaintiff's  wrltt 
and  argued  by  counsel,  tnat  the  glass  wa« 
broken  and  destroyed  oy  reasen  of  the  neg- 
ligence of  the  defendant  while  engaged  la 
making  some  repairs  for  the  owners  of  the 
store.  The  case  comes  to  this  court,  how- 
ever, on  the  following  agreed  statement  of 
facts: 

*'It  Is  agreed  that  O.  S.  ft  G.  L.  Sogers 
owned  the  glass  Insured  in  the  plaintiff  com- 
pany. 

"That  the  glass  was  insured  fDr  a  premium 
folly  paid,  before  the  breaking,  by  said  O.  S. 
*  O.  L.  Rogers,  to  said  plaintiff  company. 

"That  the  breaking  of  said  glass  waa  pure- 
ly accidental  and  not  intentional. 

"That  the  payment  in  full  ef  the  amount 
of  Insurance  on  said  glass  was  made  to  O. 
S.  &  O.  L.  Rogera  on  the  22d  day  of  Jan- 
uary, 1897. 

"That  on  the  29th  day  of  May,  1897,  with- 
out any  other  consideration  than  the  insur- 
ance paid  on  January  22d,  as  above  stated, 
O.  S.  &  O.  L.  Rogers  executed  the  assign- 
ment attached  to  the  writ. 

"Upon  tbe  foregoing  agreed  statement  of 
facts,  the  court  Is  to  render  such  decision 
as  the  law  and  facts  require." 

It  will  be  seen  that  this  statement  contains 
no  specification  whatever  of  any  facts  or  cir- 
cumstances connected  with  the  breaking  of 
tbe  glass,  upon  which  the  charge  of  negli- 
gence against  the  defendant  Is  founded.  It 
simply  alleges  that  the  breaking  of  the  glass 
was  "purely  accidental  and  not  intentional." 

It  may  be  Inferred  from  this  statement  that 
while  the  defendant  was  engaged  In  making 
the  repairs  in  question  the  relation  of  master 
and  servant  existed  between  him  and  the 
owners  of  the  store.  In  that  relation,  it  was 
tbe  duty  of  the  defendant  to  perform  the 
service  for  his  employers  in  a  reasonably  and 
ordinarily  careful  and  prudent  manner,  giv- 
ing such  thoughtful  attention  to  his  work 
as  the  particular  exigencies  seemed  to  re- 
quire. But,  to  render  the  defendant  liable 
for  negligence.  It  was  Incumbent  upon  the 
plaintiff  to  show  that  he  either  pwformod 
some  act  which  ordinarily  careful  and  pru- 
dent persons  in  the  same  relation  would  not 
have  done,  or  omitted  some  duty  which  or- 


dlaarily  prudent  and  careful  persona  wook 
have  performed  nnder  Uke  drciunstances. 
'  But,  In  the  discussion  of  gueatlons  of  lia- 
bility for  negligence^  the  term  "pure  acci- 
dent" or  "simple  accident"  Is  uulformly  em- 
ployed. In  contradistinction  to  "culpable  n«- 
llgence,"  to  indicate  the  absence  of  any  lefil 
liability.  A  "purely  accidental"  occurrenc* 
may  cause  damage  without  legal  faolt  ci 
the  part  of  any  one.  Conway  ▼.  Rallro*i 
Co.,  90  Me.  205,  88  AtL  110.  "Simple  ac- 
cidents have  not  yet  been  eliminated  from  tbe 
facts  of  human  experience."  Conley  t.  £i- 
press  Co.,  87  Me.  352,  82  AtL  965.  "Pure  a^ 
ddents  will  always  continue  among  the  Ld- 
expUcable  factors  In  the  problem  of  life." 
Cunningham  v.  Iron  Works,  82  Me.  501.  4: 
AtL  106.  "If  the  plaintiff  received  an  bt 
Jury  as  the  result  of  an  accident,  solely,  ai.d 
the  defendants  were  without  fault,  the  ac- 
tion is  not  maintainable."  Nason  t.  West 
78  Me.  257,  3  AtL  911. 

Thus,  actionable  negUgence  may  spring 
from  the  careless  performance  of  a  legal  <i\i- 
ty,  or  from  a  total  neglect  and  disregard  oi 
such  duty,  but  It  can  never  be  consistent!; 
predicated  of  a  "purely  accidental"  occur 
rence. 

Upon  the  agreed  statement  of  tbe  parties, 
and  in  the  entire  absence  of  any  evidence 
of  negligence  on  the  part  of  tbe  defendant 
the  entry  must  be: 

Judgment  for  the  defendant. 


UIIXBR  T.  FRIES  et  aL 

(Bnprem*  Coort  of  New  Jersey.     Jnne  U>, 

1901.) 

NCW  TRIALr-RULB  TO  SHOW  CiA.USB— BOND- 
CONSTRUCTION. 

1.  A  motion  to  dischar^  or  modify  a  rule  to 
show  cause  for  a  new  trial,  on  the  ground  tbit 
the  mle  was  Irregolarly  allowed,  should  be 
made  in  the  branch  court,  and  should  not  be 
considered  in  the  main  court  on  final  argumen: 
of  the  mle. 

2.  The  condition  of  a  bond  to  "save  and  keep 
harmless"  the  obligee  from  certain  debts  ex- 
isting against  him  is  not  broken  by  the  iiei 
that  the  debts  have  passed  Into  JndgmeLi 
against  him. 

(Syllabus  by  the  Court) 

Action  by  Julius  Miller  against  Frederick 
Fries  and  Laura  Marks.  Judgment  for  plain- 
tiff. Rule  to  show  cause  why  new  trial 
shonld  not  be  granted.    Rule  made  absoln;e. 

Argued  February  term,  19Q1,  before  DE- 
PUB,  C.  J.,  and  COLLINS.  HENDRICE 
SON,  and  DIXON,  JJ. 

William  T.  Boyle  and  Howard  Carrow. 
tor  plaintiff.  Howard  L.  Miller  and  Fnd. 
Rex,  for  defendants. 

DIXON,  J.  This  salt  was  brought  by  tL'- 
obllgee  against  the  obligors  upon  a  booJ 
datea  January  16,  1899,  In  the  penal  cnm  of 
$1,480,  the  condition  of  which  was  that  thf 
latter  would  "save  and  k«q>  harmleas"  tb^ 
former  from  all  parti^rsblp  debts  and  lia 
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blUtlea  exlsrtlng  against  the  firm  of  UlBer, 
Wlnkwortb  &  Oo.,  wherein  the  plaintiff  and 
the  defendant  Marks  had  been  members. 
The  defendants  pleaded  the  Incongruons  plea 
of  non  assnmpBlt  and  at  the  tilal  obtained 
leave  to  plead  release  on  payment.  The  evi- 
dence of  the  plalntlft  was  that  on  March  10, 
1800,  the  Frtes-Breslln  (Company  had  recov- 
ered a  Judgment  against  the  firm  above 
named,  Including  the  present  plaintiff,  for 
91,270.85,  and  thereupon,  the  defendants' 
proof  falling  to  support  their  plea,  the  trial 
justice  ordered  a  verdict  for  the  plaintiff 
for  that  sum.  The  case  la  now  here  on  a 
rule  to  show  cause  why  a  new  trial  should 
not  be  granted.  The  plaintiff  asserts  that 
the  role,  which  was  allowed  by  the  trial  Jus- 
tice, was  not  applied  for  within  six  days  aft- 
er verdict,  as  required  by  our  general  rule 
No.  84;  and  therefore  he  insists  that  it  can- 
not present  for  review  the  conduct  of  the 
trial,  and  must  be  confined  to  such  questions 
as  are  raised  by  the  testimony  taken  under 
the  rule  after  trlaL  But  the  tonns  of  the 
rule  are  general,  and  broad  enough  to  cover 
every  caose  that  may  be  alleged  for  setting 
aside  the  verdict,  and  on  this  final  argu- 
ment It  shoiUd  be  considered  aacording  to 
Its  terms.  If  the  plaintiff  deemed  Its  allow- 
ance in  Its  present  form  irregular,  lie  should 
have  applied  to  the  branch  court  for  Its  dis- 
charge or  modification. 

One  of  the  reasons  assigned  Iqr  the  de- 
fendanti  for  setting  aside  the  verdict  Is 
"that  the  verdict  Is  against  the  law  of  the 
oasc."  This  reason  is  wdl  founded.  The 
oondltloD  of  the  Ixwd  is  "to  save  and  keep 
barmless"  from. certain  existing  debts  and 
UaUUtiea,  and  the  only  fact  assigned  and 
proved  as  a  breach  is  that  one  of  those  debts 
has  passed  into  Judgment  against  the  plain- 
tlfl.  It  Is  settled  in  this  court  that  the  mere 
existence  of  debts,  even  In  the  form  of  judg- 
ments against  the  covenantee,  does  not  le- 
gally constitute  the  breach  of  a  covenant  to 
indemnify  and  save  harmless.  J^ers  v. 
Johnson,  21  N.  J.  Law,  73.  Such  a  covenant 
Is  not  equivalent  to  a  covmant  to  pay  exist- 
ing debts.  Consequently  no  damages  could 
lawfully  be  awarded  on  such  an  allegation 
of  breach,  and  the  plaintiff  was  entitled  only 
to  nominal  damages,  .and  that  merely  be- 
cause no  demurrer  or  true  plea  was  int«- 
posed.  This  defect  in  the  plaintiff's  case 
Is  not  referred  to  In  the  brief  for  defendants, 
but  it  is  so  radical  that,  when  coupled  with 
the  facts  disclosed  by  the  evidence  taken 
after  trial,  we  think  Justice  requires  us  to 
regard  it  on  this  rule.  The  additional  facts 
are  that  on  Jane  80,  l&M,  the  account  on 
the  books  of  the  Frles-Breelin  Company 
against  the  firm  of  Miller,  Wlnkworth  &  Oo. 
was  balanced  by  a  credit  of  $1,187.84,  the 
oitiy  of  which  credit  had  been  made  by  the 
bookkeeper  of  the  Frles-BresUn  Company  un- 
der the  direction  of  Its  president.  A  like 
sum  was  at  the  same  time  and  in  the  same 
manner  charged  upon  the  books  of  the  cor- 


poration to  the  defCDdaat  Fries,  In  whose 
favor  there  then  stood  on  said  books  a  mncb 
larger  credit  So  that,  when  the  Frles-Bre»- 
Un  Company  obtained  its  Judgment  against 
the  said  firm,  the  corporate  books  showed 
that  the  account  for  which  the  Judgment 
was  entered  had  been  satisfied.  While  the 
testimony  in  this  case  does  not  make  U  clear 
that  the  corporation  is  estopped  by  these  ei>- 
trles  from  claiming  that  the  firm  is  still 
Its  debtor.  It  does  present  strong  ground  tor 
holding  that  the  defendants,  who  seem  to 
have  learned  of  the  above  facts  since  the 
trial,  should  have  full  opportunity  to  defend 
against  a  dalm  which  perhaps  one  of  them 
has  already  substantlaUy  satisfied,  and 
which,  if  not  satisfied,  is  legally  immature. 
The  rule  to  show  cause  Is  made  absolute. 


8TATB  (UFPINOOrFT,  Prosecutor)  t. 

HOWELL  TP. 

(Supreme  Court  of  New  Jersey.    June  10^ 

1001.) 

TAXATION— MORTOAGB. 

When  a  mortgage  was  assisned  by  the 
owner  thereof  to  another,  who  neld  certain 
notes  of  the  assignor,  as  collateral  security  for 
the  payment  of  the  notes,  the  mortgage  was 
taxable  as  the  personal  property  of  the  assign- 
or, so  long  as  the  notes  remained  unpaid,  and 
the  mortgage  continued  to  be  held  as  security 
for  their  payment. 
(Syllabus  by  the  Ciourt) 

Certiorari  by  the  state,  on  the  prosecutloa 
of  Peter  Lippincott,  to  review  an  assess- 
ment for  taxes  made  by  the  township  eC 
Howell.    Assessment  set  aside. 

Argued  February  term,  1001.  before  VAN 
SYCKBL,  QABBISON,  and  GABBETSON, 
JJ. 

Aaron  E.  Johnston,  for  prosecutor.  Actoa 
0.  Hartshome,  for  respondent 

GABBETSON,  J.  A  pluries  tax  wwerant 
was  Issued  by  a  Justice  of  the  peaces  upoa 
the  request  of  the  township  committee  of 
Howell,  to  collect  the  arrears  of  taxes  for 
the  years  1806,  1806,  1807,  1808,  and  1800; 
assessed  against  Stout  upon  a  certain  mort- 
gage given  to  Stout  out  of  the  goods  and 
chattels  of  one  Lippincott  The  only  ques- 
tion argued  before  us  was  as  to  whether 
Stout  or  Lippincott  was  liable  to  pay  the 
tax  on  the  mortgage.  Stout  took  the  mortgage 
tB  1854,  and  on  the  22d  of  October,  1804v 
his  administratrix,  Elisabeth  M.  Stout  as- 
signed It  to  Lippincott  by  an  assignment  co>» 
talnlng  these  words:  "This  assignment  being 
made  to  secure  the  payment  of  two  certain 
promissory  notes,  which  notes  were  given, 
for  the  benefit  of  the  estate  [here  follow 
copies  of  two  notes],  and  to  secure  any  and 
all  renewals  thereof;  and  upon  the  payment 
ol  said  notes,  with  Interest  and  all  renew- 
als thereof,  the  said  bond  and  mortgage  to  be 
reassigned  to  said  Elisabeth  M.  Stout  or 
her  heirs;  said  renewals  sot  to  extendrow 
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one  year  from  this  date."  The  notes  held  bj 
Llpplncott  were  not  paid  within  <»e  year 
from  the  date  of  the  assignment,  nor  was  the 
mortgage  reassigned  to  Stout  within  that 
time.  Llpplncott  or  his  estate  continued  to 
hold  the  mortgage  ooder  the  above  assign- 
ment until  March  7,  1900,  on  which  laat- 
mentloned  date  Stouts  administratrix  made 
an  absolute  asslgnmoit  of  the  mortgage  to 
Llpplncott's  administrators  for  a  considera- 
tion therein  mentioned  of  $6,228.06,  being 
the  total  amount  of  principal  and  Interest 
then  due  on  the  mortgage,  and  which  as- 
signment paid  the  principal  of  the  notes  of 
Stout  held  by  Llpplncott,  and  the  Interest 
thereon  for  the  years  1895,  1896,  1897,  1898, 
and  1899,  and  during  which  years  the  mort- 
gage was  assessed  to  Stoat  Stout  collected 
six  months'  interest  <hi  the  mortgage  daring 
the  year  1895,  while  It  was  held  by  Llppln- 
cott under  the  first  assignment  While  the 
mortgage  continued  to  be  held  by  Llpplncott 
as  security  for  Stouf s  mortgage,  it  still  re- 
mained Stout's  property,  upon  which  he  had 
a  right  to  collect  the  interest  from  the  mort- 
gagor; and  Stout's  notes  In  Llpplncott's 
hands  were  Llpplncott's  property,  upon  which 
Llpplncott  was  entitled  to  collect  Interest 
Stoat's  notes  in  Llpplncott's  hands  were  lia- 
ble to  taxation  as  Llpplncott's  property,  and 
it  would  seem  to  be  unfair  that  Llpplncott 
shonid,  during  the  time  that  these  notes  re- 
mained unpaid,  be  also  taxed  upon  the 
mortgage  held  as  collateral  security  for  those 
notes.  Stout,  while  the  notes  remained  un- 
paid, might  claim  deduction  for  the  amount 
of  them  from  the  assessed  value  of  his  real 
and  personal  estate,  so  that  the  result  would 
be  that  Llpplncott  would  pay  taxes  upon 
twice  the  amount  of  Stout's  indebtedness  to 
him,  and  Stout  would  not  only  be  relieved 
from  the  taxes  upon  the  mortgage,  but  could 
use  his  notes  held  by  Llpplncott  to  reduce  by 
the  amount  thereof  the  assessed  value  of  his 
other  real  and  personal  property.  That  both 
Stout  and  Llpplncott  regarded  the  first  as- 
signment of  the  mortgage  only  as  security 
for  the  payment  of  the  notes,  and  not  as  a 
transfer  of  the  property  therein,  and  that  the 
notes  remained  in  full  force,  appear  from 
the  fact  that  when  the  absolute  assignment 
of  the  mortgage  was  made  on  the  7th  of 
March,  1900,  it  was  so  made  as  payment  of 
the  notes,  and  the  Interest  on  the  notes  was 
reckoned  up  to  the  date  of  the  assignment 
It  was  not  considered  by  either  party  that 
the  mortgage  paid  the  notes,  and  the  notes 
became  extinguished  at  the  expiration  of  one 
year  from  the  date  of  the  first  assignment 
by  reason  of  the  clause  therein  that  renewals 
of  the  notes  were  not  to  extend  over  one 
year  from  the  date  of  the  assignments,  be- 
cause on  the  7th  of  March,  1900,  the  date  of 
the  absolute  assignment  the  notes  were 
treated  as  existing  obligations,  and  Interest 
on  them  was  reckoned  to  that  date.  We 
therefore  conclude  that  the  property  in  the 
mortgage  remained  in  Stout  during  the  years 


18D6,  1806,  1887,  189^  and  1809,  and  that 
it  was  properly  assessed  as  Stoat's  prt^ierty 
during  those  years,  and  the  warrant  direct- 
ing payment  of  the  same  oat  of  Lfpplncotf s 
property  was  illegal,  and  should  be  set  aside. 


SOHWARTZ  T.  NORTH  JTERaST  ST.  BT. 

CO. 

(Supreme  Oonrt  of  New  Jersey.    Jane  10, 

1901.) 

PBHSONAIi  INJURIES— BVtDDNCB. 

In  an  action  by  a  contractor  for  ^rsonal 

injuries,  evidence  of  a  contract  for  building  a 

brewery  was  admissible  to  show  the  extent  of 

his  boslneBs. 

Error  to  circuit  court  Essex  county. 

Action  by  Ja^b  Schwartz  against  the 
North  Jersey  Street-Rallway  Oomiiany. 
Judgment  for  plaintiff,  and  defendant  brings 
error. .  Affirmed. 

Argued  February  term,  1901,  before  DB- 
PUE,  a  J.,  and  DIXON.  00LUN8.  and 
HENDRIOKSON,  JJ. 

Samuel  Kallscb,  for  defendant  In  error. 
MacSherry  &  Rees  and  Jarvis  N.  Atkinson, 
for  plaintiff  in  error. 

PER  CURIAM.  This  Is  an  action  against 
the  North  Jersey  Btreet-Raiiway  Company 
to  recover  damages  caused  by  being  strnck 
on  Springfield  avenue  by  one  of  the  defend- 
ant's cars  while  the  plaintiff  was  driving  a 
horse  and  phaeton  across  the  avenae,  be- 
tween 6  and  7  o'clock  in  the  evening.  Tbe 
jury  found  a  verdict  for  the  plaintUT,  and 
assessed  the  damages  at  $5,000.  Tbe  case 
was  fairly  submitted  to  the  Jury,  and,  we 
think,  on  evidence  that  was  competent  The 
plaintiff  was  a  contractor,  and  at  that  time 
had  a  contract  for  the  building  of  a  brew«7 
In  Brooklyn.  Tbe  court  received  evidence 
of  hlB  contract  "to  show  the  extent  of  his 
bosiness."  This  evidence  was  undoubtedly 
competent.  We  have  examined  the  record 
of  the  case,  and  find  no  error  In  the  proceed- 
ings.   The  Judgment  should  be  affirmed. 


TURNER  ▼.  BARBER. 

(Supreme  Court  of  New  Jersey.    Jane  16^ 

1901.)  ■ 

MONXT  PAID  tmOBR  LBOAIi  PR0CB8S— BBCOV- 
BRr— DURBSa. 

1.  Money  paid  under  legal  process  in  a  judi- 
cial proceeding  with  full  knowledge  of  the  facts 
is.  In  the  absence  of  fraud  or  duress,  not  recov- 
erable. 

2.  An  owner  of  a  wharf  at  which  a  scow  had 
been  unloaded  libeled  the  scow  in  admiralty 
for  the  amount  of  the  wharfage.  The  owner  of 
the  scow,  without  contestiuK  the  claim,  paid 
it  to  the  proctor  of  the  libelant,  and  then 
brought  his  action  in  the  state  courts,  and  re- 
covered it  from  the  lilielant.  In  tliis  action 
it  was  found  that  the  plaintifT  did  not  owe  the 
wharfage;  but  it  was  not  found  that  the  de- 
fendant had,  as  Iil>elant,  been  guilty  of  fraud 
or  extortion,  or  that  he  knew,  or  ought  to  hare 


Digitized  by 


Google 


N.J^ 


TUBKBR  T.  BABBE& 


677 


known,  that  the  mow  was  not  liable.  Betd, 
that  the  money  paid  In  the  admiralty  suit  waa 
paid  Tolnntarify,  and  not  under  doreaa  of  goods, 
and  that,  upon  the  facta  proved,  it  could  not 
be  recoTered. 
(SyUabns  by  the  Conrt) 

Certiorari  to  court  of  common  pleas,  Sa- 
lem county. 

Action  by  Clark  C.  Tomer  against  Harry 
8.  Barber.  Judgment  for  plalutiff,  and  de- 
fendant brings  certiorari.    Reversed. 

The  facts  appear  in  the  following  return 
filed  in  the  cause: 

"In  response  to  the  order  to  certify  evi- 
dence produced  at  the  trial  of  the  above 
cause  in  Salem  common  pleas,  I,  the  Judge 
of  said  court,  do  hereby  certify  that  I  am 
unable  to  comply  with  the  said  order,  as 
there  was  nb  stenographer  present  at  said 
trial,  and  I  took  no  sufficient  notes  of  the 
evidence  to  enable  me  to  certify  as  request- 
ed; but  I  further  report  the  following  facta 
were  found  by  me  from  the  evidence  pro- 
duced at  said  trial,  and  the  following  mo- 
tions were  made  and  ruled  on,  to  wit: 

"At  the  opening  of  the  case  a  motion  was 
made  by  defendant's  attorney  for  a  nonsuit, 
on  the  ground  that  the  state  of  demand  did 
not  set  out  a  legal  cause  of  action,  but  show- 
ed only  a  voluntary  payment  by  plaintiff. 
This  motion  I  overruled. 

"I  found  from  the  evidence  in  the  case 
tbe  following  facts,  viz.:  That  the  plaintiff 
contracted  with  the  borough  council  of 
Penn's  Grove,  Salem  county.  New  Jersey,  to 
deliver  to  It  20,000  bushels  of  oyster  shells 
alongside  the  wharf  in  said  borough.  That 
tbe  said  borough  council  at  once,  after  the 
boat  reached  the  wharf,  took  charge  of  said 
sbells,  and  proceeded  to  unload  them  at  Its 
own  expense,  using  the  derricks,  scoops,  and 
scales  of  the  defendant  That,  a  few 
months  after,— in  January,  1899,— defendant 
presented  a  bill  to  the  borough  council  for 
sundry  matters  appertaining  to  the  unload-. 
Ing  of  said  sbells,  and  for  the  use  of  his 
wharf,  the  whole  bill  amounting  to  a  little 
over  seventy-two  dollars,  which  bill  was  un- 
der oath.  Among  tbe  Items  of  said  bill  was 
'one  of  sixteen  dollars  for  wharfage.  The 
borough  council  refused  to  pay  said  bill,  on 
the  ground  that  it  was  exorbitant,  but  offer- 
ed to  pay  It  if  the  item  of  sixteen  dollars 
for  wharfage  should  be  deducted.  The  de- 
fendant agreed  to  this,  and  the  bill  was 
paid.  Tbat  up  to  that  time  the  borough 
cotmcil  had  paid  tbe  wharfage  on  shells  car- 
ried for  them.  I  further  find:  That  there 
was  nothing  in  the  agreement  between  Tur- 
ner, the  plaintiff,  and  the  borough  council 
requiring  him  to  pay  that  wharfage.  The 
following  March,  1899,  the  defendant  pre- 
sented to  the  plaintiff  a  bill  for  sixteen  dol- 
lars for  this  wharfage,  which  the  plaintiff 
refused  to  pay.  This  was  the  first  time  that 
any  demand  was  made  upon  the  plaintiff  for 
the  payment  of  this  bill  for  wharfage.  That 
no  further  attempt  was  made  by  the  de- 


fmidant  to  collect  this  bill  from  the  plain- 
tiff until  the  following  December,  1899. 
That  on  December  1,  1889,  the  plaintiff  con- 
tracted with  a  party  living  out  of  the  state 
to  sell  him  the  boat  which  had  carried  these 
shells.  Tbat  under  tbe  terms  of  the  con- 
tract this  party  was  to  notify  the  plaintiff 
of  the  day  when  the  bill  of  sale  should  be 
executed  and  possession  of  the  boat  deliver- 
ed. That  on  December  13,  1899,  the  plain- 
tiff received  from  said  party  a  telegram 
notifying  him  that  the  bill  of  sale  should  be 
made  out  the  next  day,  December  14th,  and 
possession  of  the  boat  delivered  at  the  same 
time.  That  on  the  said  December  13,  1899, 
the  defendant  caused  a  monition  of  libel  to 
be  issued  out  of  the  United  States  district 
court  In  admiralty  against  the  said  boat,  and 
by  reason  thereof  the  deputy  United  States 
marshal.  In  obedience  to  said  monTtlon  of 
libel,  seized  and  attached  the  said  boat,  and 
took  her  out  of  the  custody  and  possession 
of  the  plaintiff,  and  detained  her  until  the 
said  libel  suit  was  discharged.  That  on  De- 
cember 14,  1899,  while  said  boat  was  still  In 
the  custody  of  said  United  States  marshal, 
the  plaintiff  went  to  the  office  of  the  proc- 
tor of  the  libelant,  the  defendant  herein,  for 
the  purpose  of  procuring  the  release  of  said 
boat,  so  as  to  enable  him  to  carry  out  his 
contract  That  said  plaintiff  then  paid  to 
said  proctor  the  sum  of  thirty-seven  dol- 
lars and  sixty-seven  cents  for  tbe  purpose  of 
procuring  the  release  of  said  boat  That 
said  sum  of  thirty-seven  dollars  and  sixty- 
seven  cents  was  partly  made  up  of  the  said 
bill  of  sixteen  dollars  for  wharfage,  and  the 
balance  of  the  costs  of  said  libel  suit  That 
the  plaintiff  stated  to  said  proctor,  before 
the  payment  of  said  thirty-seven  dollars  and 
sixty-seven  cents,  that  he  paid  the  same  un- 
der protest  Tbat  upon  the  payment  of  said 
moneys  the  boat  was  released,  and  delivered 
over  to  tbe  custody  of  the  plaintiff,  who 
proceeded  to  complete  his  contract  on  that 
same  day,  and  delivered  her  to  the  party 
who  had  bought  her.  I  found  from  the. evi- 
dence in  the  case,  on  the  whole,  both  from 
the  facts  above  set  forth  and  other  evidence, 
that  the  plaintiff  did  not  at  the  time  of  the 
said  libel  suit  or  at  any  time,  owe  the  said 
defendant  anything  for  wharfage  of  said 
boat  or  anything  that  Justified  said  libel 
suit  I  further  found  from  the  evidence  in 
the  case  that  until  tbe  discharge  of  said  li- 
bel suit  and  the  delivery  back  of  said  boat 
to  the  custody  of  the  plaintiff,  both  the  said 
plaintiff  and  the  said  defendant  resided  In 
the  borough  of  Peun's  Grove,  Salem  county. 
New  Jersey,  and  that  the  said  plaintiff  had 
ample  means  from  which  the  said  defendant 
could  have  made  the  amount  claimed  as 
aforesaid  for  wharfage,  if  anything  was  due 
him  thereon,  by  a  suit  In  the  court  for  the 
trial  of  small  causes  in  Salem  county;  and 
I  further  found  that  the  said  plaintiff  was 
of  ample  pecuniary  ability  to  give  sufficient 
bond  to  enable  him  to  procure  the  release  of 
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■aid  boat  from  flie  custody  of  the  aald  Unlt- 
«d  States  marshal. 

"At  the  cloee  of  the  evidKice  the  defend- 
ant's attorney  renewed  his  motion  for  a  non- 
salt  on  the  ground  that  the  evidence  pro- 
duced by  plaintiff  did  not  disclose  a  legal 
cause  of  action.  This  motion  I  overruled. 
"[Signed]  C.  H.  Slnulckson,  Judge." 

Argued  February  term,  1901,  before  VAN 
8YCKBL,  OABBISON,  and  GABBETSON, 
JJ. 

John  B.  Kates  and  Thomas  B.  Hall,  for 
plaintiff.  Daniel  Y.  Summerlll,  Jr.,  and  W. 
T.  Billiard,  for  defendant 

OABBISON,  J.  This  Is  an  action  brought 
in  the  Salem  pleas  upon  an  appeal  to  recov- 
er money  paid  by  Turner  to  Barber's  proctor 
in  admiralty.  The  ground  of  the  plaintiff's 
action  was  that  the  money  so  paid  had  been 
obtained  from  him  by  duress  of  his  goods. 
The  duress  referred  to  was  the  seizure  and 
-detention  of  a  scow  belonging  to  Turner  by 
the  deputy  United  States  marshal  under  a 
monition  of  libel  Issued  In  a  suit  in  admiralty 
brought  by  Barber  against  the  scow  for 
wharfage.  To  effect  the  release  of  the  scow, 
Turner,  without  contesting  the  claim,  paid 
It  under  protest  to  the  proctor  of  the  libel- 
ant, and  then  sued  Barber  on  it  in  the  court 
for  the  trial  of  small  causes,  and  recovered 
a  Judgment  against  him.  Upon  an  appeal 
by  Barber  to  the  common  pleas,  a  similar 
Judgment  was  recovered  by  Turner.  There- 
upon Barber  removed  the  Judgment  of  the 
pleas  to  this  court  by  a  writ  of  certiorari. 
The  facts  found  by  the  court  of  common 
pleas  appear  in  the  return  made  by  the  Judge 
of  that  court  in  response  to  a  rule. 

The  Judgment  of  the  common  pleas  must 
be  reversed.  The  plaintiff  did  not  make  out 
a  case  of  extortion.  The  payment  by  the 
plaintiff  of  the  claim  for  wharfage  with  full 
knowledge  of  the  facts  was  a  voluntaiy  one, 
ev«>  If  he  did  not  owe  It. 

The  proposition  maintained  by  the  case 
annotated  upon  this  subject  in  Smith's  Lead- 
ing Cases  is  that  money  paid  under  regular 
legal  process  in  a  Judicial  proceeding,  with- 
out CMitest,  and  with  a  full  knowledge  of 
the  tacts,  Is,  in  the  absence  of  fraud,  not 
recoverable.  2  Smith,  Lead.  Cas.  (8th  Am. 
Bd.)436. 

There  is  nothing  in  the  facts  of  the  ptet- 
«nt  case  to  take  it  out  of  this  rule,  or  to  in- 
voke the  rule  with  respect  to  the  duress  of 
coods.  The  court  decided  that  the  plaintiff 
4lid  not  owe  the  wharfage,  but  did  And  fraud 
in  the  libelant,  or  that  he  knew  or  ought  to 
bave  known  that  the  scow  was  not  liable 
for  .the  wharfage,  or  even  that  be  knew  of 
the  pending  sale  of  the  scow,  and  timed  his 
process  as  a  means  of  extortion.  The  essen- 
tial factors  of  a  duress  of  goods  by  the  use 
of  process  were  lacking.  The  libelant  had 
aot  received  pay  for  the  scow's  use  of  the 
tvharf,  and  had  a  legal  right  to  test  its  lia- 


bility In  a  competent  tribnnal  of  bis  own  se- 
lection. Moreover,  a  complete  answer  to 
the  claim  of  duress  is  contained  in  the  find- 
ing of  the  trial  court  that  the  "plaintiff  was 
of  ample  pecuniary  ability  to  give  sufficient 
bond  to  enable  him  to  procure  the  release  of 
the  said  boat  from  the  custody  of  the  said 
United  States  marshal."  This  fact  destroys 
the  force  of  the  plaintiff's  contention  that 
the  immediate  delivery  by  him  of  bis  boat 
to  complete  a  contract  of  sale  oimpelled  him 
to  i>ay  the  claim  against  it.  Undo:  the  cir- 
cumstances his  payment  of  the  claim  was  a 
matter  of  convenience  mer^.  The  course 
pursued  by  the  plaintiff  enabled  him  to  re- 
lease his  boat  without  litigating  the  vaUdlty 
of  the  claim  against  It  In  the  tribonal  where 
the  libelant  had  acquired  a  right  to  have  the 
matter  decided.  To  permit  the  matter  to  be 
afterwards  litigated  in  a  forum  of  the  pinto- 
tiff's  choosing  Is  contrary  to  sound  policy. 
His  payment  of  the  admiralty  claim  must 
be  deemed  to  have  been  made  voluntarily, 
and  without  fraud  or  force. 

The  Judgment  of  the  pleas  must  be  re- 
versed and  set  aside^  and  a  jodgment  of 
nonsuit  entered. 


TETTER  V.  STATE  (KINO  (^ONFEXTTION- 

BIRY  CO.,  Prosecutor). 

(Supreme  Court  of  New  Jersey.    June  10k 

1901.) 

TBNANOT  FROM  TEAR  TO  TBAR— BVIOaNCB- 

REVIEW. 

If  a  landlord,  after  the  expiration  of  a 
term  of  years,  consent  to  the  continued  occnpa- 
tlon  of  the  premises,  a  tenancy  from  year  to 
year  arises.  Such  consent  may  bs  inferred 
from  the  words  or  conduct  of  the  partiea.  If, 
upon  an  action  tor  rent  before  the  district 
court,  snch  consent  be  inferred  from  testimony 
capable  of  supporting  such  an  inference,  a  re- 
turn to  that  effect  establishes  the  tenancy  in 
this  court,  and  a  judgment  for  the  rent  due  un- 
der It  will  not  be  disturbed. 
(Syllabus  by  the  Court.) 

Certiorari  to  Trenton  district  court 
Action  by  John  Tetter  against  the  King 
Confectionery     Company.     Judgment      tor 
plaintiff,  and  the  state,  at  the  prosecution  of 
defendant  brings  certiorari.    AfOrmed. 

Argued  February  term,  1901,  before  VAN 
STCKEL,  GABBISON,  and  GABRlTrSON, 
JJ. 

J.  B.  Grant  and  Linton  Satterthwalt.  Iter 
plaintiff.  G.  V.  Packer  and  W.  Hott  Apgar. 
for  prosecutor. 

OABBISON,  J.  This  was  an  action  for 
rent  brought  in  the  district  court  The 
question  in  the  case  was  whether  the  hold- 
tog  over  of  the  prosecutor  after  a  term  of 
years  created  a  tenancy  from  year  to  year. 
It  did  create  such  a  toiancy  If  the  landlord 
consented  to  the  conttoned  occupancy  of  his 
property.  Decker  v.  Adams,  12  N.  J.  Law, 
IIR;  Stanley  v.  Homor,  24  N.  J.  Law,  511; 
Condoa  v.  Barr,  47  N.  J.  Law,  US,^  S4  Am. 
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Rep.    121;   Poole  r.  BnKelk^  61  N.  J.  Law, 
124,  38  AtL  823.    Whether  the  laodlord  bad 
thus  consented  waa  a  question  of  fact  that 
nolsbt  t>e  proved  directly  or  by  legitimate  la- 
Cerences  from  the  words  or  conduct  of  the 
pai-ties.    Moore  y.  Moore,  41  N.  J.  Law,  515. 
Ttio  return  to  this  certiorari  shows  that 
the    district  court,  before  whom  the  canse 
^as   tried  without  a  jury,  tonod  "that  the 
prosecutor  was  a  hold-over  tenant."    This 
fintlliig  necessarily  Implies  that  the  ooasent 
of  the  landlord  to  the  continned  occnpation 
ot  the  premises  had  been  established  to  the 
satisfaction  of  the  court    If  there  was  tes- 
timony before  the  district  court  capable  of 
sappoxtlng  such  an  Inference,  the  return  to 
this    -writ  establlsbeB  the  tenancy   in  this 
conrt,  and  the  Judgment  of  the  court  below 
for  the  amount  of  rent  doe  will  not  be  dis- 
turbed.   There  'was  such  testimony  before 
the    district  court    The  Judgment  for  the 
plalntlir  Is  therefore  afSrmed,  with  costs. 


DOr.TON  T.  STATE  (SICKEL,   Prosecntor). 

(Supreme  Conrt  of  New  Jersey.    Jnne  10, 

1901.) 

BVICTION— ABANDONMENT  BT  LBSSBB. 

1.  The  reletting  by  a  landlord  of  a  part  of 
leased  premises  to  a  third  person  is  an  eviction 
that  during  its  continnance  suspends  the  whole 
rent. 

2.  Where  the  tenant  has  abandoned  the  whole 
premises,  a  re-renting  by  the  landlord  of  all  or 
a  part  for  the  benefit  of  the  teaant,  and  with 
his  acquiescence.  Imposes  upon  the  landlord  no 
penalty  other  than  crediting  the  tenant  with 
the  sum  earned  by  snch  re-rental. 

3.  Ilie  case  of  Tetter  v.  Confectionery  Oi>.i 
40  Atl.  678,  applied  to  this  case. 

(Syllabos  by  the  Court.) 

Certiorari  to  Trenton  district  conrt 
Action  by  Edward  B.  Dolton  against  Marie 

H.  SickeL    Judgment  for  plainttCT,  and  the 

state,  at  the  proeecntlon  of  defendant,  brings 

certlorarL    Afilrmed. 
Argued  February  term,  1001.  before  VAN 

SYCKEL,   GARRISON,   and   OARRETSON. 

JJ. 

P.  8.  Eatzenbach.  Jr.,  for  plaintiff.  Holt 
&  Van  Dike,  for  prosecutor. 

GARRISON,  J.  This  was  an  action  for 
rent,  brought  in  the  district  court  The 
qnestion  of  tenancy  that  Is  in  this  case  la, 
in  Its  legal  aspects,  identical  with  that  passed 
tipon  In  Tetter  v.  Confectionery  Co.,  40  Atl. 
078,  argued  at  the  same  term,  and  decided 
In  an  opinion  now  filed. 

The  present  case  presents,  however,  a  fur- 
ther question.  The  district  court  found  as 
facts  "that  the  plaintiff'  refused  to  accept  a 
surrender  of  the  premises;  that  the  prose- 
cntor removed  her  belongings  from  the  prem- 
ises, left  the  keys  with  the  plaintiff,  and  that 
he  subsequently  rented  portions  of  the  prem- 
ises to  other  parties";  also  that  "there  was 
no  surrender  of  the  premises  effected  by  the 
leaving  of  the  keys  with  the  plaintiff,  and 


that  the  renting  of  a  part  of  the  premlsei 
by  the  landlord  did  not  constitate  evictloni 
and  that  the  tenant  should  be  credited  upon 
the  year's  rent  for  the  amount  received  by 
tlie  landlord  for  the  parts  rented,  and  a  Judg- 
ment should  be  given  in  the  landlord's  favor 
for  the  remainder." 

We  have  looked  at  the  testimony  retamed 
in  response  to  a  rule  made  in  the  cause,  and 
find  that  it  affords  a  rational  support  for  the 
above  fladings,  provided  the  reletting  of  a 
part  of  the  demised  premises  be  not  ipso 
facto  an  eviction  that  during  its  continuance 
would  sni^Mnd  the  entire  rent 

The  essense  of  an  eviction  is  that  it  dls- 
tvbs  the  possession  of  the  tenant  Meeker 
▼.  Spatebnry  (N.  J.  Sup.)  48  Atl.  1026. 

The  penalty  for  such  a  disturbance,  if  It 
be  ascribable  to  the  landlord,  is  that  while  It 
lasts  be  can  collect  no  rent  from  the  original 
tenant  The  rHetting  of  a  part  of  the  de- 
mised premises  by  the  landlord  to  a  third 
person  is,  in  a  legal  sense,  an  eviction.  Mof- 
ria  V.  Kettle,  67  N.  J.  Law,  218,  SO  Atl.  878. 
Where,  however,  the  tenant  has  vacated  and 
abandoned  the  premises,  an  eviction  by  Bnch 
a  reletting  Is  constructive  merely,  and  should, 
within  the  reason  of  the  rule.  Impose  upon 
the  landlord  no  penalty  other  than  that  of 
crediting  the  tenant  with  the  sum  so  earned 
by  the  property  during  the  term. 

In  a  case  that  presents  such  clrcnmstan- 
ces  the  question  of  eviction  vel  non  Is  a  qnes- 
tion of  fact. 

Such  was  the  complerlon  of  the  present 
case  upon  the  proofs  before  the  district  conrt 
There  is  In  the  testimony  returned  with  this 
writ  valid  ground  for  the  inference  that  the 
tenant  had  knowledge  of  the  effort  of  the 
landlord  to  rent  for  her  the  rooms  she  had 
abandoned,  and  that  she  acquiesced  In  it, 
knowing  that  he  proposed  to  hold  her  to  her 
tenancy. 

Under  flieee  clrcnmstanceB  the  finding  of 
the  trial  conrt  that  there  waa  no  eviction  will 
not  be  disturbed. 

The  Judgment  rendered  was  In  accordance 
with  the  fact  so  found,  and  the  fact  is  Jnstt- 
flable  by  the  proofs. 

The  Judgment  of  the  district  coort  Is  af- 
firmed,  with  costs. 


SEIBM  et  aL  v.  HILLIEER  et  aL 
(Supreme  Ooort  of  New  Jersey.    Jane  10^ 

leoi.) 

BR3DACH  or  CONTRACT— DAHAOBB. 

On  breach  of  contract  the  damages  to  be 
awarded  are  those  naturally  arising  from  the 
breach  of  the  contract  itself,  or  reasonably  In 
contemplation  by  the  parties  at  the  time  of  the 
contract  It  is  only  where  a  contract  is  made 
under   special   circumstances   known    to    both 

{)artles  that  recovery  of  damages  resulting  from 
ts  breach  may  be  extended  to  loss  sustained  by 
reason  of  those  circumstances 
(Syllabas  by  the  Conrt) 

Action  by  William  H.  Skirm,  Jr.,  and  WU- 
Ham  A.  Egan  against  Albert  B.  Hllllker  and 
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Vrederlck  Friea.  Judgment  for  plaintiff. 
Rule  to  ahow  cause  why  new  trial  should  not 
be  granted.    Rule  made  absolute. 

Argued  February  term,  19(H,  before  DB- 
PUE,  C.  J.,  and  DIXON,  COLLINS,  and 
HENDRICKSON,  JJ. 

Edwin  Robert  Walker,  for  plaintiffs.  Fred- 
wick  A.  Rex,  for  defendants. 

COLLINS,  J.  The  trial  of  this  cause  was 
had  In  the  absence  of  the  defendants  and 
their  attorneys  and  counsri.  Affidavits  are 
now  presented  tending  to  explain  such  ab- 
sence, and  to  show  that  the  trial  was  a  sur- 
prise; but  they  were  Irregularly  taken,  and 
we  have  not  considered  them.  There  most 
be  a  new  trial,  however,  by  reason  of  an  er- 
roneous assessment  of  damages.  In  the 
plaintiffs'  declaration  it  was  averred  that 
on  July  29,  1899,  by  an  agreement  in  writ- 
ing of  that  date,  a  copy  of  which  was  an- 
nexed to  and  made  a  part  of  the  declaration, 
the  defendants,  in  consideration  of  $100,  un- 
dertook to  sell  and  convey  to  the  plaintiffs, 
within  one  week,  for  the  sum  of  $10,000, 
'^rtaln  patent  rights  and  letters  patent  of 
defendants."  The  copy  so  annexed  reads  as 
follows:  "July  29,  1899.  We,  the  under- 
signed, hereby  agree  to  give  to  Messrs.  Wm. 
Skirm  and  W.  A.  Egan  an  option  until  Tues- 
day evening,  Angrnst  first,  on  our  patent  and 
rights  in  new  tire,  at  a  purchase  price  of  ten 
thousand  dollars  ($10,000).  If  they  desire 
this  option  extended,  they  can  do  so  at  the 
cost  of  one  hundred  dollars  for  each  and 
every  week  until  October  1st,  at  which  time 
the  option  expires.  Albert  B.  HllUkar. 
Frederick  Fries."  It  was  further  averred 
that  on  July  31,  1899,  the  plaintiffs  paid  the 
defendants  $300  for  a  three-weeks  extension 
of  the  option,  and  on  August  19,  1899,  re- 
quested the  defendants  to  sell  and  convey  to 
the  plaintiffs  "the  said  patent  rights  and  let- 
ters patent,"  and  tendered  themselves  ready 
and  willing  to  pay  the  said  sum  of  $10,000, 
and  perform  all  things  on  their  part  to  be 
performed.  A  breach  of  the  agreement  was 
assigned,  and  damages  were  claimed  as  fol- 
lows: "Tet  the  said  defendants  were  then 
and  there  disabled  from  performing  their 
part  of  the  said  agreement,  because  they  did 
not  then  and  there  own  or  possess  any  let- 
ters patent  aforesaid,  and  then  and  there 
refused  to  convey  said  patent  rights  and  let- 
ters patent,  and  said  they  would  not  and 
could  not  fulfill,  perform,  or  carry  out  the 
agreement  on  their  part,  and  would  not  and 
could  not  convey,  sell,  and  deliver  to  said 
plaintiffs  said  patent  rights  and  letters  pat- 
ent, but  wholly  neglected  and  refused  so  to 
do,  whereby  the  said  plaintiffs  have  lost  and 
been  deprived  of  divers  great  gains  and 
proflts  which  might  and  otherwise  would 
have  arisen  and  accrued  to  them  from  the 
ownership  of  said  patent  rights  and  letters 
patent  And  the  said  plaintiffs  further  say 
that  after  the  making  of  the  said  bargain 


with  the  said  defendants  as  afcMesald,  *ai 
during  the  said  week  afterwards,  the  said 
plaintiffs,  relying  upon  the  said  prtMnises  i^ 
the  said  defendants,  and  expecting  their  per- 
formance thereof,  did  make  and  enter  fado 
a  bargain  for  the  sale  and  conveyance  to 
Ernest  L.  Baldwin  of  said  patent  rights  asd 
letters  patent  for  the  sum  of  fifty  thousand 
dollars,  of  which  the  said  defendants  htd 
notice,  and  thereby  the  said  plaintiffs  have 
sustained  great  loss,  to  wit,  a  loss  ot  forty 
thousand  dollars,  and  other  damages  amonnt- 
Ing  to  the  simi  of  fifty  thousand  dollars,  and 
therefore  they  bring  their  suit,"  etc.  At  the 
trial  there  was  no  proof  of  any  market  price 
or  value  of  the  subject  of  the  agreem^it,  but 
the  plaintiffs  were  awarded  as  danuiges  tbe 
sum  of  $16,000,  and  Interest,  on  pro<^  that 
Baldwin  had  arranged  to  form  a  companr 
that  would  pay  the  plaintiffs  $26,000  cash  for 
letters  patent  on  a  bicycle  tire  such  as  tbe 
defendants  had  been  making.  It  was  testi- 
fied that  wh«i  negotiating  for  the  option 
the  plaintiffs  told  defendants  that  they  wen 
"going  to  sell"  the  patent,  and  that  after- 
wurda  before  the  refusal  to  omvey,  Mr. 
Skirm  told  Mr.  HlUiker  that  a  ba|galn  for  Its 
sale  had  been  completed.  On  the  avermmcs 
and  proofs  stated,  the  assessment  of  dam- 
ages \cas  unwarranted.  The  leading  case  od 
dumages  for  breach  of  contract  Is  H^adley  ▼. 
Ba:(endale,  9  Exch.  341.  decided  in  A.  D. 
1854.  Baron  Alderson  laid  down  the  rule  that 
the  damages  to  be  awarded  are  those  natural- 
ly arising  from  the  breach  of  the  contract 
Itself,  or  reasonably  In  contemplation  by  the 
parties  at  the  time  of  the  contract.  It  ii 
only  where  a  contract  Is  made  tmder  special 
circumstances,  known  to  both  parties,  that 
recovery  of  damages  resulting  from  its 
breach  may  be  extended  to  loss  sustained  by 
reason  of  those  clrcimistances.  Therefore 
recovery  for  loss  of  profits  of  a  mill  result- 
ing from  delay  In  repairing  a  brokoi  shaft 
on  contract  time  was  denied  because  the  spe- 
cial need  of  the  shaft  was  not  made  known 
to  tbe  defendant  On  the  other  band.  Id 
Borries  v.  Hutchinson,  18  O.  B.  (N.  S.)  445, 
decided  in  1866,  the  loss  of  profits  on  a  sale 
of  caustic  soda— an  article  not  easily  procur- 
able In  the  market— was  allowed  to  plaintiffs, 
who  sued  for  breach  of  contract  to  seU  th«D 
that  article  in  order  to  enable  them  to  fuUUl 
their  contract  Erie,  J.,  said:  '"The  vendor 
had  notice  that  the  vendees  were  btiying 
*  *  *  for  the  purpose  of  resale  to  a  sub- 
vendee  on  the  continent  He  made  the  con- 
tract therefore,  with  knowledge  that  tbe 
buyers  were  buying  for  the  purpose  of  fnl- 
fllllng  a  contract  they  had  made  with  a  me^ 
chant  abroad."  In  the  same  year  recovery 
for  loss  of  i)Toflts  on  an  intermediate  sale 
was  denied,  and  the  case  last  cited  was  dis- 
tinguished, because  of  the  vendor's  knowl- 
edge of  the  circumstances  under  which  tbe 
goods  Involved  In  that  case  had  been  pnr 
chased.  Williams  v.  Reynolds,  6  Best  &  S. 
496.    The  application  of  the  rule  is  general 
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and  not  confined  to  rendor  and  vendee.  In 
1872,  in  Horne  v.  Bailway  C!o.,  L.  R.  7  0.  P. 
tS83,  a  common  carrier  teas  sued  for  loss  of 
profits  arising  from  the  tardy  delivery  of  a 
■bipment  of  ahoes  sold  by  the  shipper  to  a 
purchaser  for  the  French  army,  who  refused 
to  accept  tbe  goods;  the  railway  company 
not  having  been  notified  of  tbe  special  cir- 
cumstances under  wbich  the  contract  for 
transportation  had  been  made.  Recovery 
for  such  loss  waa  denied.  The  rule  laid 
down  by  Baron  Alderson  has  been  generally 
adopted,  and  has  been  declared  In  terms  In 
thlR  state.  Wolcott  v.  Mount.  36  N.  J.  Law, 
2C2,  l.S  Am.  Rep.  438,  affirmed  In  88  N.  J. 
Law,  496,  20  Am.  Rep.  425.  Applying  It 
to  the  case  in  hand,  the  special  damage 
averred  In  tbe  plaintUIs'  declaration  is  ex- 
cluded from  consideration.  Tbe  tentative 
sale  to  Baldwin  was  made  after  the  defend- 
ants gave  the  option,  and,  of  course,  could 
not  hare  been  In  contemplation  by  both  par- 
ties when  tlie  option  was  given.  To  sup- 
port a  verdict  taken  ex  parte,  the  pleading 
'Will  not  be  extended;  but.  If  it  should  be^ 
tbe  mere  general  statement  that  the  plain- 
tiffs were  "going  to  sell"  the  patent  would 
not  suffice  to  charge  the  defendants  with  the 
loss  of  profits  on  any  sale  that  was  in  proa- 
I>«ct  General  merchandise  is  always  bought 
to  sell  again,  and  yet,  as  we  have  seen,  the 
loss  of  profits  on  a  sale  that  is  thwarted  by 
breach  of  the  first  vendor's  contract  is  not 
recoverable.  The  difference  between  the 
market  value  of  tbe  commodity  at  the  time 
the  contract  should  have  been  performed  and 
the  lesser  contract  price  is  the  normal  meas- 
ure of  damage.  The  plaintiffs  nrge  that  a 
patent  right  Is  property  of  a  peculiar  charac- 
ter, having  no  market  price;  but  that  fact. 
If  it  be  a  fact,  affords  no  reason  for  allow- 
ing damages  not  reasonably  in  contempla- 
tion by  parties  who  contract  with  respect 
thereto.  The  fact  tnat  tbe  defendants  had 
eome  knowledge  of  tue  arrangement  with 
Baldwin  when  they  took  money  for  an  ex- 
tenston  of  the  option,  which  the  proof,  at 
1>est,  leaves  but  doubtful,  would  not  entail 
TiiKin  them  a  greater  liability  than  that  al- 
ready Incurred;  for  they  could  not  refuse 
the  extension,  and  therefore  their  proceed- 
ing in  their  contract  affords  no  inference  of 
assumption  of  a  different  risk.  That  this 
must  be  the  mle  In  such  cases  Is  pointed  out 
by  the  learned  editor  of  Mayne,  Dam.  (Woods' 
Ed.  1880)  i  41. 

Lastly,  it  is  urged  that,  because  the  rule 
we  have  been  applying  does  not  obtain  in 
cases  of  tmrtions  conduct,  tbe  defendants 
should  be  held  to  all  resultant  damages,  be- 
cause they  were  guilty  of  a  fraud  uiran  the 
plaintiffs,  as  it  is  testified  they  admitted  that 
they  never  had  a  patent  on  the  tire  they 
manufactured.  Tbe  declaration  clearly  avers 
that  they  did  have  one,  and,  moreover,  tbe 
action  Is  not  for  deceit,  nor  does  it  sound  in 
tort  The  mle  to  show  cause  will  be  made 
abiiolute. 


JURUICK  T.  MANHATTAN  OFTIOAI« 
OF  NEW  YORK. 
(SnpMma  Oooit  of  New  Jersey.    Jnne  IflU' 

1901.) 
DBCIiARATION— SUFriCIlDNOT— URBACH    OV 

CONTKACT— aiOHT  OF  ACTION. 

L  A  declaration  is  suffldent  on  demurrer  If  IK 

set  forth  facts  which,  being  proved  and  mtit 

avoided,  would  entitle  the  plaintiff  to  judgment. 

■2.  Tbe  breach  of  a  contract  gives  a  right  mt 

I  action,  without  proof  of  substantial  loss. 

3.  If,  in  a  count  setting  forth  several  «c«*- 
nants  of  the  defendant,  the  breach  of  one  co*- 
enant  be  properly  assigned,  that  is  sufficient  t» 
support  the  count. 
(Srllabos  far  the  Conrt) 

Action  by  Max  Jnniick  against  the  Mas' 
hattan  Optical  Company  of  New  York.  Jnd^ 
ment  for  plaintiff  on  demurrer. 

Argned  February  term,  1901,  befbre  VM^ 
PUE,  C.  J.,  and  COLLINS,  HENDRIOKSOR^ 
and  DIXON.  JJ. 

Warren  Dixon,  for  plaintiff.  Randolph 
Perkins,  for  defendant 

DIXON,  J.  Tbe  first  count  of  this  deel»< 
ration  avers  that  by  an  agreement  made  lie- 
tween  the  plaintiff  and  defendant  wblck 
was  to  run  from  July  1,  1899,  to  January  1, 
1900,  the  plaintiff  agreed  to  complete  ear- 
tain  specified  articles  for  tbe  defendant  at 
certain  stated  prices,  and  the  defendant 
agreed  to  advance  to  the  plaintiff  tbe  salarfca 
of  tbe  laborers  and  tbe  money  expended  fey 
tbe  plaintiff  in  tbe  purchase  of  materials  ta 
be  used  in  the  manufacture  of  said  arti(dc% 
and  to  furnish  to  tbe  plaintiff  the  factory  la 
which  said  articles  should  be  manufactuicC 
It  further  avers  that  In  consideration  of  tlia 
agreement  the  plaintiff  had  taken  possessloat 
of  tbe  factory,  and  had  manufactured  the  ar- 
ticles as  In  said  agreement  be  bad  undertak- 
en to  do,  and  was  ready  to  complete  his  satf 
contract  but  that  the  defendant,  on  October 
14,  1809,  refused  longer  to  furnish  said  flar- 
tory,  and  refused  to  permit  the  plaintiff  far- 
ther to  manufacture  said  articles,  and  wrooc- 
fully  discharged  tbe  plaintiff  from  any  twP' 
ther  performance  of  said  agn^eement  where- 
by the  plaintiff  was  deprived  of  tbe  prollla 
and .  advantages  which  be  otherwise  wc 
have  acquired  by  the  completion  of  said  i 
tract  In  this  count  there  are  other  state- 
ments, somewhat  Indefinite,  and  perhaps  la- 
congruous,  but  the  foregoing  averments 
distinctly  made.  Tbe  second  count  is  In  i 
stance  the  same,  but  Its  averments  are  set 
forth  with  more  brevity  and  legal  precIsfaMB. 
To  each  of  these  counts  tbe  defendant  de- 
murs. 

Ever  since  the  statute  of  4  &  6  Anne.  c.  Iflk- 
a  general  demurrer  cannot  prevail  If  "snW 
dent  matter  appear  in  the  pleadings,  npeai 
which  tbe  court  may  give  Judgment  accocA- 
Ing  to  the  very  right  of  tbe  cause."    1 
PI.  663.    To  the  same  effect  In  section  139  < 
our  practice  act  which  also  abolished 
clal  demurrers.    Hence  a  declaration  Is 
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flclent  on  demnrrer  if  It  set  forth  facts  which, 
being  proved  and  not  avoided,  would  entitle 
the  plaintiff  to  Judgment.  This  principle  be- 
ing bMste  In  mind,  the  objections  made  by 
the  defendant  may  be  briefly  answered: 

Bespecting  the  first  count,  the  first  objec- 
tion is  that,  as  there  Is  no  averment  that  the 
defendant  had  agreed  to  accept  and  pay  for 
the  articles  to  be  manufactured,  therefore 
the  plaintiff  could  not  sustain  any  loss  by 
the  defendant's  breach  of  contract  If  this 
conclusion  were  logically  sound,  still  it 
would  not  avail  on  general  demurrer,  be- 
cause the  breach  of  a  contract  gives  a  right 
of  action,  regardless  of  substantial  low. 
Furniture  Co.  v.  Board  of  Education  of  Bom- 
erville,  58  N.  J.  Law,  646,  35  Ati.  S97. 

The  second  objection  is  based  on  a  sup^ 
posed  inconsistency  between  an  allegation 
that  the  plaintiff  had  manufactured  the  ar- 
ticles as  he  had  undertaken  to  do,  and  anoth- 
er that  the  defendant  had  prevented  him 
from  completing  the  work.  These  allegations 
are  not  substantially  inconsistent  for  their 
Joint  Import  is  that  until  prevented  by  the 
plaintiff,  the  defendant  had  complied  with 
his  agreement  in  manufacturing  the  articles 
required.  A  like  remark  disposes  of  the 
third  objection. 

The  fourth  and  fifth  objections  are  that 
the  breaches  assigned  are  broader  than  the 
contract.  This  is  clearly  not  true  with  re- 
gard to  the  furnishing  of  the  factory;  for  the 
contract  is  to  furnish  a  factory  during  the 
running  of  the  agreement  from  July  1, 1899, 
to  January  1,  1900,  and  the  breach  alleged  is 
a  refusal  to  furnish  the  factory  from  and 
after  October  14,  1899.  A  single  breach  will 
anpport  the  count. 

The  objections  to  the  second  count  are  of 
similar  character, '  but  against  that  count 
they  have  less  show  of  validity,  and  require 
no  further  comment.  The  plaintiff  is  entitled 
to  Judgment  on  the  demurrer. 


TSBASTJREB   OF   CITY   OF   ELIZABETH 

•t  al.  T.  STATE  (CENTRAL  R.  00. 

OF  NEW  JERSEY,  Prosecutor). 

Supreme  Court  of  New  Jersey.    June  10, 

1901.) 

POUCB    COURT-CONVICnON— RECITALS— 
SUFPICIBNCT. 

1.  Proceedings  in  a  police  court  for  violation 
of  a  city  ordinance  are  of  a  summary  nature, 
and  the  conviction  must  recite  the  facts  neces- 
sary to  show  a  legal  conviction. 

2.  The  "judgment,"  so  called,  returned  in  this 
case,  does  not  show  the  charge  against  the 
defendant  or  that  the  magistrate  found  the 
defendant  guilty  of  any  offense. 

(Syllabus  by  the  Court.) 

The  Central  Railroad  Company  of  New 
Jersey  was  convicted  under  an  ordinance  of 
tiK  city  of  Elizabeth,  and  the  state,  on  its 
prosecution,  brings  certiorari    Reversed. 

Argued  February  term,  1900,  before  GUM- 
MEKB  and  FORT,  JJ. 


John  L.  CHonover,  for  prosecnfav.  Jamea 
0.  Connolly,  for  defendants. 

FORT,  J.  This  writ  brings  up  a  cohtIc- 
tlon  of  the  defendant  founded  upon  a  com- 
plaint for  the  violation  of  section  187  of  the 
Code  of  General  Ordinances  of  the  Glt7  of 
Elizabeth,  adopted  January  24,  1806.  The 
charge  in  the  complaint  is  for  "obsitnictlng 
Broadway,  between  Front  and  Third  streets, 
in  said  city,  by  placing  a  train  of  freight 
and  coal  cars  thereon,"  for  the  'whole  of 
Sunday,  the  8th  day  of  July,  1900.  The  rec- 
ord returned  shows  no  legal  conviction  of 
the  defendant  The  conviction  fails  to  set 
out  any  of  the  requisites  to  make  it  good. 
Proceedings  In  a  police  court  of  a  city,  wltii- 
out  a  Jury,  on  a  complaint  for  the  viola- 
tion of  a  city  ordinance,  are  of  a  sammary 
nature;  and  the  conviction,  as  stated  and 
signed  by  the  magistrate,  mnst  contain 
everything  to  show  a  legal  conviction.  Salt- 
er V.  City  of  Bayonne,  69  N.  J.  Law,  129,  36 
Atl.  067.  It  is  the  same  in  cases  under  the 
disorderly  act.  Preusser  v.  C!ass,  54  N.  J. 
Law,  522,  24  Atl.  480.  The  testimony  sent 
up  In  this  case  was  evidently  taken  steno- 
graphlcally,  and  at  the  end  of  It  (evident- 
ly a  note  of  the  stenographer)  appears  the 
following:  "The  court  found  the  defend- 
ant guilty  of  obstructing  Broadway  with 
railroad  cars,  between  Front  and  Third 
streets,  on  July  eighth,  nineteen  hundred, 
and  Imposed  a  fine  of  twenty-five  dollars.  In 
accordance  with  section  188  of  the  Code  of 
General  Ordinances  of  the  City  of  Eliza- 
beth." This  is,  of  course,  of  no  legal  force 
whatever.  At  another  part  of  the  return 
the  following  appears:  "Judgment  Aug. 
17tb.  caty  of  Elizabeth  In  the  case  of  vida- 
tlon  of  city  ordinance,  section  187,  Code  of 
General  Ordinances,  section  aforesaid.  <m 
hearing  the  evidence  of  plaintiff  and  defoid- 
ant  held  the  Central  Railroad  guilty,  by  ob- 
structing said  Broadway,  by  allowing  cars 
to  stand  on  the  said,  on  Broadway,  on  the 
eighth  day  of  July,  nineteen  hundred,  im- 
posed fine  of  $25.00  (twenty-five  dollars). 
Penalty  for  violation  of  said  ordinance,  un- 
der section  one  hundred  and  eighty-eight 
Owen  P.  Mahon,  Police  Justice.  August 
17th,  1900."  This  is  not  sufficient  under  the 
cases  above  cited.  The  conviction,  as  signed 
by  the  Justice,  must  embody  the  complaint 
showing  the  offense  charged,  or  at  least  so 
substantially  as  to  clearly  show  the  offense 
with  which  the  defendant  was  charged,  .the 
names  of  the  witnesses,  and  sufficient  of  the 
evidence  to  show  the  offense  was  commit- 
ted, and  of  what  offense  the  defendant  was 
convicted.  In  this  "Judgment"  so  called, 
above  set  out,  no  recital  of  what  the  com- 
plaint against  the  defendant  was  appears 
at  all.  All  it  can  be  said  to  state  on  that 
subject  is,  "(Tity  of  Elizabeth  In  the  case 
of  violation  of  city  ordinance,  section  187, 
Code  of  General  Ordinances,  section  afore- 
said."   What  this  means,  it  would  be  dlffi- 
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cult  to  determine.  That  It  does  not  reclt« 
any  charge  against  the  New  Jersey  Central 
Railroad  Is  clear.  Nor  U  there  anything  In 
the  record  sent  up  showing  that  the  magla- 
trate  found  the  defendant  guilty  of  any 
offense,  unleae  the  statement  of  the  atenog- 
rapher  above  referred  to  can  be  so  consid- 
ered; but  that,  of  course,  has  no  force  what- 
ever.   The  conviction  Is  set  aside. 


KORTH  JERSEY  ST.  RY.  CO.  T. 

SCHWARTZ. 
(Supreme  Court  of  New  Jersey.     June  10, 
1901.) 
STRKKT  RAILWAYS— RIGHTS  IN  STUmBT— COL- 
LISION—CONTRIBUTORY    NEQLIQENCB. 

1.  The  general  principle  goTerning  the  rela- 
tion of  the  street  railway  to  the  traveling  pub- 
lic is  that  their  respective  rights  in  the  public 
street  must  be  exercised  by  each  of  them  with 
due  regard  to  the  rights  of  the  other,  in  a  rea- 
sonable and  duly-careful  manner. 

2.  Where  a  traveler  in  a  carriage  at  a  pub- 
lic crossing  was  about  to  drive  over  the  tracks 
of  a  street  railway,  and  aaw  a  trolley  car 
bound  towards  him,  but  which  at  the  time  was 
standing  still  alM>ut  40  feet  away,  taking  on  or 
letting  off  passengers,  and  thereupon  he  pro- 
ceeded to  drive  over  the  tracks  without  further 
looking  towards  the  car,  which  struck  his  horse 
w^hile  crossing,  tlirowing  the  driver  out  and 
Injuring  him,  in  an  action  for  the  injury  a  mo- 
tion to  nonsuit  for  contributory  neghgence  was 
denied.  Htld,  on  review,  that  the  ruling  was 
correct. 

(Syllabna  by  the  Court) 

Error  to  circuit  court,  Bssez  county. 

Action  by  Jacob  Schwartz  against  the 
North  Jersey  Street-Rallway  Company. 
.Tndgment  for  plaintiff.  Defendant  brings 
error.    Affirmed. 

Argued  February  term,  ISOl,  before  DB- 
PUE.  a  J.,  and  DIXON,  COLLINS,  and 
HBNDBICKSON,  JJ. 

MacSherry  &  Rees  and  Jarrls  N.  Atkin- 
son, for  plaintiff  in  error.  Samuel  Kallsch, 
for  defendant  In  error. 

HBNDBICKSON,  J.  The  plaintiff  below, 
'While  crossing  the  tracks  of  the  defendant,  a 
aitreet-railway  company,  situate  in  and  along 
Springfield  avenue,  In  the  dty  of  Newark, 
waa  thrown  from  his  carriage,  from  the  ef- 
fect of  a  collision  between  it  and  one  of  de- 
fendant's trolley  cars,  suffering  serious  and 
permanent  injuries.  He  brought  suit  in  the 
Essex  circuit,  and  recovered  a  verdict  and 
judgment  for  damages  against  the  company, 
which  has  been  brought  to  this  court  by  a 
writ  of  error.  The  grounds  urged  for  rever- 
sal are  the  refusal  of  the  trial  Judge  to  grant 
a  nonsuit  and  to  direct  a  verdict  for  the  de- 
fendant, and  alleged  errors  in  the  admission 
of  testimony  that  was  objected  to. 

At  the  close  of  the  plaintiff's  case  the  fol- 
lowing facts  were  developed  by  the  proofs: 
The  plaintiff,  with  three  other  friends,  took 
a  drive  on  the  afternoon  of  Christmas  day, 
1899,  from  Newark  to  Pleasantdale,  return- 
ing about  7  o'clock  In  the  evening.     Tbey 


were  In  two  carriages,  both  fall  tops,  and 
they  drove  with  the  to^s  pushed  down.  In 
returning  they  approached  the  crossing  of 
the  railway  on  Springfield  avenue,  through 
Jacob  street,  which  runs  north  and  south  at 
rl^t  angles  with  the  railway.  They  were 
travdlng  In  a  southerly  direction,  and  were 
Intending  to  drive  over  the  crossing  in  front 
of  Jacob  street,  which  stops  there,  Into  Wa- 
verly  avenue,  which  is  practically  a  contlnna- 
tion  of  Jacob  street  further  south.  The  lines 
of  the  two  streets  are  not  quite  coterminous, 
those  of  Waverly  avenue  being  slightly  fur- 
ther north,  BO  that  a  direct  line  from  the 
center  of  Jacob  street  to  the  center  of  Wa- 
verly avenue  would  cross  the  tracks  diagonal- 
ly to  a  slight  degree.  There  were  two  tracks, 
the  one  furthest  from  Jacob  street  being  the 
east-bound  track  from  Irvington  to  Newark, 
upon  which  the  car  in  question  was  moving, 
going  east  The  distance  from  the  curb  at 
the  end  of  Jacob  street  to  the  nearest  rail 
was  16  feet,  and  the  distance  across  both 
tracks  from  out  to  out  was  15  feet.  The 
two  carriages  were  traveling  In  company. 
The  one  in  front  was  occupied  by  two  of  the 
plalntlfTs  friends,  while  the  plaintiff  was 
driving  the  second  carriage,  with  another  of 
his  friends  with  him.  The  first  carriage  had 
passed  the  tracks  and  gone  from  5  to  8  feet 
t)eyond,  when  the  collision  of  the  car  oc- 
curred with  plaintlCTs  carriage,  which  was 
following  close  after  the  other.  The  plain- 
tiff's horse  was  walking  at  the  time.  When 
within  8  feet  of  the  rails,  he  looked  north 
and  saw  the  car  distant  about  40  feet  away, 
standing  still,  presumably  to  take  on  or  let 
off  passengers.  Seeing  this,  he  drove  on 
across  the  tracks,  looking  no  further  at  the 
car;  and  when  his  horse  had  passed  the 
north-bound  track,  and  had  Just  stepped  over 
the  first  ran  of  the  south-bound  track,  the 
car  struck  his  horse  about  the  middle  of  the 
shaft.  The  force  of  the  impact  threw  the 
horse  around  suddenly,  and  caused  the  plain- 
tiff to  fall  from  the  carriage  to  the  ground, 
between  the  two  tracks,  and  he  was  carried 
away  In  an  unconscious  condition.  The  car 
was  stopped  after  going  half  its  length.  A 
front  window  of  the  vestibule  of  the  car  was 
broken,  and  the  carriage  was  damaged.  The 
plaintiff's  companion  was  unharmed,  and  he 
afterwards  gained  control  of  the  lines,  and 
brought  the  horse  to  a  standstill  after  he  had 
run  for  several  blocks.  The  evidrace  was 
that  it  was  getting  dark,  and  the  car  was 
lighted.  The  whole  case  shows  that  the  par- 
ties and  witnesses  could  see  very  plainly, 
presumably  from  artificial  light  in  the  street. 
The  api»'oach  of  the  car  was  not  signaled  by 
bell  or  gong.  These  facts  were  sustained,  in 
the  main,  by  the  concurrent  evidence  of  all 
the  occupants  of  the  carriages. 

The  contention  is  that.  In  this  state  of  the 
proofs,  the  plaintiff  was  so  clearly  negligent 
himself  that  the  caae  should  have  been  taken 
from  the  Jury.  In  determining  this  question, 
we  must  keep  tn  mind  that  we, are  dealing 
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with  parties  who  are  on  an  aluK^te  equality 
aa  to  their  rights  to  the  uae  of  the  highway 
at  the  crossing  of  public  streets,  except  that 
allowance  Is  to  be  made  In  fayor  of  the  street 
railway,  because  of  the  fixity  of  Its  tracks, 
and  Its  inability  from  that  cause  to  change 
its  course.  We  have  had  occasion  to  refer 
to  the  mutual  rights  and  duties  that  apper- 
tain to  persons  or  corporations  In  propelling 
cars  and  other  vehicles  along  the  public  high- 
way in  the  case  of  Woodland  v.  Railway  Co., 
49  Atl.  479,  decided  at  the  present  term.  It 
is  unnecessary  to  repeat  them  again.  The 
general  principle  is  that,  where  a  railroad 
runs  along  the  surface  of  a  street,  the  rights 
of  the  company  and  of  trayelers  must  each 
be  exercised  with  a  due  regard  to  the  rights 
of  the  other,  in  a  reasonable  and  duly-care- 
fnl  manner.  And  what  is  reasonable  care 
In  such  cases  mutually  depends  very  largely 
upon  the  peculiar  circumstances  of  each  par- 
ticular case.  8  Elliott,  R.  R.  1004,  and  cases; 
Connelly  t.  Railway  Co.,  66  N.  J.  Law,  700, 
29  Atl.  438.  We  might  In  the  present  case 
be  willing  to  beHeve  that  the  plaintUF  was 
not  as  prudent  as  he  should  have  been,  in 
attempting  to  cross,  with  the  car  so  near,  at 
least  without  continuing  to  keep  an  eye  to 
Its  movement  as  he  passed  over  the  tracks. 
But,  in  looking  at  all  the  circumstances,  we 
must  consider  that  when  near  the  tracks  he 
saw  that  the  car  was  then  standing  still; 
that  he  had  a  right  to  rely  upon  the  motor- 
man's  exercising  reasonable  care  in  contrcd- 
ling  the  moyement  of  his  car  over  a  public 
crossing  in  a  populous  city,  then  b^ng  trav- 
ersed by  a  carriage,  with  the  plaintUTs  car- 
riage closely  following;  that  the  plaintiff 
was  also  required  to  drive  his  horse  with 
care,  and  look  in  front  for  other  vehicles, 
and  to  the  east  for  west-bound  cars,  with 
a  view  to  avoid  collision.  Now,  when  these 
circumstances  are  considered,  could  we  say 
that  plaintiff  failed  to  exercise  the  care  that 
a  person  ordinarily  prudent  would  have  ex- 
ercised In  a  like  situation?  I  feel  bound  to 
say  that  this  question  Is  at  least  a  debatable 
one,  and  hence  that  It  was  properly  submit- 
ted to  the  jury.  The  authority  of  Barle  v. 
Traction  Co.,  64  N.  J.  Law,  673,  46  AtL  613, 
has  been  appealed  to  as  asserting  a  contrary 
doctrine.  But  that  case  was  affirmed  by  a 
divided  court,  and  is  plainly  distinguishable. 
In  that  case  the  plaintiff,  although  he  said 
that  the  car  was  moving  to  cross,  undertook 
to  drive  over  in  front  of  it,  relying  upon  his 
right  to  do  so,  because  as  he  claimed,  he  had 
reached  the  crossing  first.  But  the  court 
held  that,  if  the  plaintiff  said  that  his  rights 
were  not  being  observed  by  the  motorman, 
he  could  not  proceed  without  imprudence, 
and  was  bound  to  stop  or  turn  aside,  if  he 
could  by  the  exercise  of  due  care,  and  pro- 
tect himself  from  injury.  Having  failed  to 
do  this,  he  became  chargeable  with  contrib- 
utory negligence.  The  evidence  In  this  case 
tended  to  prove  that  the  car  had  stopped 
some  distance  west  of  the  Jacob  street  cross- 


ing, when  plaintiff  says  he  saw  it;  but  ere: 
supposing  It  had  reached  the  troasixts  abesd 
of  the  plaintiff,  and  that  he  was  in  fmnlt  it 
attempting  to  cross,  still,  upmi  the  principle 
stated  in  Earle  v.  Traction  Co.,  Bopra,  and 
further  Illustrated  In  Raflerty  t.  Baflroad 
Co.,  49  AtL  460,  decided  at  the  present  taa 
of  this  court.  It  became  the  duty  of  the  mo- 
torman to  exercise  reasonable  care  in  the  nw 
of  the  appliances  at  hand  to  control  tlie  ac- 
tion of  his  car,  and  prevent  the  collision  if 
be  could.  Whether  he  did  his  doty  as  thvt 
prescribed,  or  not,  was  also  a  question  t<s 
the  Jury.  At  the  close  of  the  evidence  oa 
both  sides  the  state  of  the  case  was  altered 
only  by  the  Introduction  of  proofs  somewbac 
contradictory  to  those  of  the  plaintifT.  Ttej 
tended  to  show  that  plaintiff  had  driven  ol 
a  trot,  and  quite  fast,  as  he  came  from  Ja- 
cob street  onto  the  defendant's  tracks,  and 
that  the  horse  ran  into  the  fender  and  stnidc 
his  head  against  the  front  vestibule  of  the 
car;  that  the  car  was  moving  slowly  and 
stopped  within  a  foot  or  two  after  the  acci- 
dent; that  the  motorman  saw  plaintiff  drlr- 
ing  over  the  west-bonnd  track,  bnt  thous&t 
he  would  stop  or  turn  aside.  It  Is  unneces- 
sary to  state  defendant's  evldmce  in  furtlKr 
detail,  since  it  is  apparent  that  these  disput- 
ed facts  were  for  the  Jury.  There  was  no 
error  in  the  denial  of  these  motions. 

The  defendant  assigns  error,  also,  on  the 
ground  that  the  plaintiff  was  allowed  to  give 
evidence  of  the  value  of  his  seryices  fire 
years  previous  to  the  cause  of  action.  Ac- 
cording to  the  record,  this  evld«ice  was  act 
objected  to.  After  the  evidence  was  in.  tfa« 
court,  In  answer  to  connsel  for  defendant, 
expressed  the  opinion  that  the  evidence  was 
permissible,  although  a  little  remote,  and 
connsel  then  asked  and  was  allowed  an  ex- 
ception. No  motion  was  made  to  strike  out 
this  testimony.  This  exceptim  moat  be  •ret- 
ruled. 

Another  assignment  of  error  Is  based  upon 
an  exception  to  the  court's  admission  of  ctI- 
dence  that  plaintiff  had  to  abandon  a  con- 
tract on  account  of  his  injuries,  -whereby  lie 
might  have  lost  money  on  the  contract  The 
plaintiff  was  permitted  to  testify,  oy«'  ohje^ 
tlons,  that  at  the  time  of  his  injury  he  had  a 
contract  to  erect  a  brewery  In  the  dty  of 
Newark  for  $168,000,  which  he  had  to  give 
up  because  of  It,  and  turned  the  contract 
over  to  another  man.  This  was  not  followed 
by  any  evidence  to  show  that  plaintiff  lost 
anything  or  suffered  any  damage  by  giving 
up  this  contract  So  that,  if  there  was  anj 
error  in  the  admission  of  the  evidence,  It 
was  harmless,  and  can  work  no  reversal. 

The  only  other  assignment  of  error  b 
based  upon  an  exception  to  a  hypothetical 
question;  the  ground  stated  being  that  It 
assumed  the  plaintiff  to  have  been  in  good 
health,  when  there  was  no  evidence  to  show 
that  plaintiff  was  in  such  condition  before 
the  cause  of  action  arose  for  which  suit  wa« 
brought     Upon  referring  to  the  record,  I 
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find  In  the  testimony  of  the  plaintiff  the  fol- 
lo-wlng:  "Q.  Before  you  were  injured,  what 
waa  your  health?  A.  It  was  all  right.  Q. 
Hoyt  were  you,  as  to  being  a  man  who  was 
able  to  work?  A.  Sure.  Q.  Well,  I  am  ask- 
ing you?  A.  I  do  big  work."  This  evidence 
is  clearly  sufficient  to  sustain  the  part  of  the 
question  objected  to,  and  the  exception  must 
be  overruled.  Finding  no  error  in  the  rulings 
»f  the  learned  trial  Judge,  the  Judgment 
should  be  affirmed. 


STATE  (LANDIS,  Prosecutor)  t.  BOROnOH 

OF  SKA  ISLE  CITY. 

(Supreme  0>nrt  of  New  Jersey.    June  10, 

1901.) 

TAX   BALB»-PROCBDl;RB-NOTICB— ASJtrST- 
HENT  OF  TAXBS  IN  BOROOGH. 

1.  It  is  not  necessary  for  a  borough  council, 
when  determining  what  taxpayers  are  delin- 
quent, in  order  to  sell  property  for  arrears  of 
taxes,  to  cause  notice  to  the  payers  said  to  be 
delinquent  before  ordering  the  statutory  pro- 
ceedings to  sell  to  perfect  the  tax  lien. 

2.  When  the  statute  fixes  what  notice  shall 
be  given  for  the  sale  of  property  for  taxes  due 
to  municipalities,  the  giving  of  such  statutory 
notice  is  all  that  is  necessary  for  the  regulari- 
ty of  such  proceedings. 

3.  The  fact  that  commissioners  for  the  ad- 
justment of  taxes  have  been  appointed  for  a 
borough  under  chapter  193  of  the  Laws  of  1886 
does  not  suspend  the  operation  of  the  charter 
provisions  for  sales  of  property  in  the  borough 
for  taxes.  The  statute  is  simply  an  addition- 
al and  more  effective  remedy. 

(Syllabus  by  the  Court) 

Certiorari  by  the  state,  at  the  prosecution 
of  Matilda  T.  Landls,  executrix  of  Charles 
Landis,  against  the  borough  of  Sea  Isle  City, 
to  review  certain  sales  of  property  for  tax- 
es.   Writ  dismissed. 

Argued  February  term,  1901,  before  OTTM- 
yOERE  and  FOKT,  JJ. 

Obas.  K.  Landls,  for  prosecutrix.  Eugene 
C.  Oole.  for  defendant 

FORT,  J.  The  writ  in  this  case  brings  up 
certain  sales  of  property  of  the  prosecutor 
for  taxes  for  the  year  1897  by  the  authorities 
of  the  borough  of  Sea  Isle  City.  The  defend- 
ant is  Incorporated  under  the  general  borough 
act  of  1897  (Laws  1897,  p.  285).  The  grounds 
apon  which  the  vacation  of  tlte  sale  for  tax- 
es Is  asked  are  two: 

First  Because  In  the  record  returned  it 
nowhere  appears  that  the  prosecutor  was 
notified  that  the  borough  council  was  about 
to  determine  under  the  statute  what  taxpay- 
ers were  delinquent  and  to  order  a  sale  of 
the  property  of  such  as  were  in  arrears  for 
taxes  for  1807.  The  contention  of  the  pros- 
ecutor Is  that  the  ascertainment  of  this  fact 
under  the  statute  is  a  judicial,  and  not  a 
legislative,  act  and  that  everything  must  ap- 
pear, including  a  notice  to  the  prosecutor  of 
snch  contemplated  action,  before  sale  can 
be  ordered  by  the  borough  authorities.  The 
case  relied  up<m  to  sustain  this  view  Is 


Landls  v.  Borough  of  Tlneland,  60  N.  J.  Law, 
264,  87  Atl.  626.  The  principle  of  that  case, 
we  do  not  think,  applies  to  the  act  of  the 
borough  council  in  ordering  a  warrant  to 
issue  for  the  sale  of  lands  for  taxes  in  ar- 
rears, for  the  purpose  of  establishing  a  lien. 
That  case  related  to  the  passage  of  an  (h> 
dlnance  by  the  borough  to  assess  expenses 
on  the  prosecutor  for  the  construction  of  a 
sidewalk  In  front  of  his  property.  The  rule 
applicable  to  sales  of  land  for  taxes  was 
stated  by  Mr.  Justice  Dixon  In  anotta«r  case 
between  the  same  parties  as  follows;  "All 
proceedings  up  to  and  at  the  sale  must  be  in 
accordance  with  the  directions  of  the  stat- 
ute, and  that  such  proceedings  subsequent 
to  the  sale  as  are  designed  for  or  are  con- 
ducive to  the  protection  of  the  owner  must 
likewise  be  regularly  taken."  Landls  v. 
Borough  of  Vineland,  61  N.  J.  Law,  424,  39 
Atl.  685.  The  fact  that  the  prosecutor  was 
legally  assessed  for  the  taxes  upon  which 
the  sale  here  under  review  was  made,  and 
that  such  tax  was  unpaid  when  the  borough 
council  gave  Its  order  to  sell  the  prosecutor's 
lands,  Is  not  controverted.  How  was  the 
owner  Injured  by  the  action  of  the  borongb 
council  ordering  the  sale  In  this  case  if,  after 
such  action,  and  before  the  sale,  legal  notice 
thereof  was  duly  given  by  advertisement  as 
directed  by  statute?  The  prosecutor  knew 
whether  she  had  paid  ber  taxes.  The  stat- 
ute fixes  the  time  within  which  the  borough  - 
must  sell  if  it  desires  to  preserve  Its  lloi  for 
taxes.  Laws  1897,  p.  307,  {  45.  Where  the 
statute  fixes  what  notice  shall  be  given  for 
the  sale  of  property  for  taxes  due  to  mu- 
nicipalities, the  giving  of  such  statutory  no- 
tice is  all  that  Is  necessary  for  the  regular- 
ity of  such  proceedings.  The  prosecutor  was 
not  entitled  to  notice  of  the  Intention  of 
the  borough  council  to  pass  the  resolution  di- 
recting the  issuance  of  a  tax  warrant  for  the 
sale  of  her  property  for  taxes. 

The  other  grotmd  of  objection  is  that  the 
sale  was  Illegal  for  the  reason  that  after  the 
levy  of  the  taxes  for  1887,  and  before  the 
sale  of  the  lands  therefor,  the  defendant  ap- 
plied for  and  had  appointed  commlselonerB 
of  adjustment  under  chapter  193  of  the  Laws 
of  1898,  which  practically  applied  to  bor- 
oughs the  provisions  of  an  act  similar  to 
that  known  as  the  "Martin  Act"  in  cities, 
and  that  because  of  this  application  and  the 
appointment  of  commissioners  thereunder  the 
provisions  of  the  borough  act  as  to  sales  to 
perfect  liens  were  superseded.  We  do  not 
see  how  chapter  193,  Laws  1898,  has  any 
such  effect  This  statute  is  simply  an  addi- 
tional and  more  effective  remedy.  It  is  not 
intended  in  any  way  to  Interfere  with  char- 
ter provisions  for  the  collection  of  taxes  by 
sales,  or  the  perfecting  and  continuing  of 
liens  by  sale,  in  the  manner  provided  by  mu- 
nicipal charters.  It  is  just  as  much  the 
duty  of  a  borough  or  other  municipality  In 
which  commissioners  have  been  appointed 
under  chapter  193  of  the  Lawaiof^a 
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perfect  and  make  valid  Its  lien  by  sale  wltb- 
In  two  years.  If  It  expects  to  bold  the  same, 
where  commissioners  have  been  appointed 
under  said  act  as  where  they  have  not  The 
fact  of  the  appointment  of  such  commission- 
ers does  not  stop  the  running  of  the  statu- 
tory period  of  two  years  within  which  the 
borough  may  establish  Its  lien  by  sale  for 
unpaid  taxes.  The  appointment  of  racb 
commissioners  does  not  repeal,  suspend,  or 
supersede  any  of  the  powers  of  the  munic- 
ipality for  the  collection  of  taxes.  There 
Is  no  error  In  the  proceedings  returned,  and 
the  writ  Is  dismissed. 


STATE  (McOUlX,ET.  Prosecutor)  r.  CITr  OP 

ELIZ.4.BETH. 

(Supreme  Court  of  New  Jersey.    June  10, 

1901.) 

CITIBS-CHANQB  OP  WARD  LINHS-NKCESSITT 
OF  ORUINANCB. 

1.  A  reeolution  of  a  city  changing  ward  lines 
is  without  force,  as  such  changes  can  only  be 
made  by  ordinance,  under  the  statute. 

2.  The  act  of  April  25,  1894,  aathorizing  such 
change  by  resolution,  is  repealed  by  the  act  of 
March  14,  1895,  which  requires  such  action  to 
be  taken  by  ordinance. 

3.  The  act  of  1895  is  general,  cOTering  the 
whole  subject,  and  must  be  taken  as  the  dec- 
laration of  a  iegislatiye  policy  for  the  division 
of  cities  into  wards,  or  the  changing  of  lines 
of  existing  wards  as  well  as  the  creation  of 
new  wards. 

Certiorari  by  the  state,  on  prosecution  of 
William  McOuUey,  against  the  city  of  Bllza- 
beth,  to  review  a  resolution.  Resolution  set 
aside. 

Argued  February  term,  1901,  before  GTJM- 
MERE  and  FOBT,  JJ. 

Frank  Bergen,  for  proseeutor.  James  O. 
Connolly,  for  defendant. 

FORT,  J.  This  writ  brings  np  a  resolu- 
tion of  the  city  council  of  Elizabeth  adopted 
on  December  15,  1000.  The  resolution  had 
for  its  object  the  rearrangement  or  changing 
of  the  boundary  lines  of  the  Third,  Fifth, 
Eighth,  Ninth,  Tenth,  Eleventh,  and  Twelfth 
wards  of  the  city.  The  description  of  each 
ward  is  fully  set  forth  In  the  resolution,  as 
are  also  the  several  voting  districts  in  each 
of  the  rearranged  wards.  By  the  agreed 
facts  on  the  record,  it  appears  that  under 
the  resolution  the  wards,  as  rearranged,  will 
contain,  on  the  general  average,  a  quite  uni- 
form population  in  each.  The  same  state  of 
facts  shows  the  great  disparity  of  popula- 
tion In  the  old  wards.  There  is  but  one 
question  in  this  case,  and  that  Is,  does  any 
authority  exist  for  the  city  council  to  make 
the  change  In  ward  lines  and  districts  by 
resolutions?  Two  acts  only  are  referred  to 
as  conferring  power  for  changing  ward  lines 
tai  cities.  Both  of  these  acts  are  general  and 
applicable  to  all  cities,  and  hence  no  ques- 
tion of  the  constitutionality  of  the  legisla- 
tion Is  here.    The  first  of  these  acts  is  en- 


titled "An  act  concerning  ward  and  district 
lines  in  cities  of  this  state.  Approved  Apr^ 
25,  1894."  Laws  1894,  p.  145.  The  other  b 
entitled  "An  act  concerning  wards  and  dU- 
trict  lines  in  dttea  of  this  state,  and  for  the 
formation  of  new  wards.  Approved  Marcii 
14.  1805."  Under  the  act  approved  April  Z,, 
1894,  the  authority  to  pass  the  resolutioa 
here  under  review  would  be  imdoubted.  Cn- 
i&e  the  act  approved  March  14,  18^  it 
would  be  without  force,  as  that  act  require 
ward  divisions  to  be  made  by  ordlnaDc«. 
Are  both  these  acts  in  force,  as  contenii'eii 
by  the  defendant,  or  does  the  act  of  iVdo 
repeal  the  act  of  1894,  as  ccmtended  by  th« 
prosecutor,  thus  leaving  the  act  of  ISdo  as 
the  only  statute  authorizing  the  division  o! 
wards,  and  hence  the  only  legal  way  for  t 
city  council  to  divide  them  being  by  ordi- 
nance? It  will  be  noted  that  the  title  of 
the  act  of  1895  Is  Identical  with  that  of  ISdi. 
except  that  there  Is  added  to  It  the  word? 
"and  for  the  formation  of  new  wards."  Sec- 
tion 1  of  the  act  of  1891  reads  as  follows: 
"That  In  all  cities  In  this  state  the  common 
coimcil,  board  of  aldermen,  or  other  govero- 
Ing  body  thereof,  shall  have  power  by  reso- 
lution adopted  by  a  majority  vote  of  all  tbe 
members  of  such  body  to  divide  such  city 
up  Into  wards,  or  conncllmanlc  pr  aldermanie 
districts,  and  to  change  the  lines  of  boundLi- 
ries  of  the  wards  or  districts  therein,  but  not 
oftener  than  once  in  ten  years  hereafter; 
provided,  however,  that  the  term  of  any  offi- 
cer appointed  from,  or  elected  In  said  wards 
or  districts,  shall  not  be  affected  by  sueti 
charge:  and  provided  further,  that  the  num- 
ber of  wards  or  aldermanic  districts  In  any 
such  city  shall  not  be  Increased  hereunder. "* 
Section  1  of  the  act  of  1805  reads  as  follows: 
"That  the  common  council,  board  of  alder- 
men, or  other  legislative  body  of  any  city  of 
this  state  shall  have  power  by  ordinance  to 
divide  said  city  up  Into  wards  and  to  cbacee 
the  lines  and  boundaries  of  tbe  present 
wards  and  aldermanic  districts  therein,  anj 
to  Increase  tbe  number  of  wards  therein: 
provided,  that  the  number  of  wards  shall  not 
^ceed  sixteen  in-  any  city:  and  provide*! 
fiuther,  that  a  majority  of  all  the  members 
of  said  legislative  body  shall  agree  to  the 
passage  of  said  ordinance,  and  tbe  same 
shall  be  approved  by  the  mayor  of  said  city." 
Section  2  of  the  act  of  1896  provides  that 
In  case  of  change  in  ward  lines,  existing 
ward  officers  shall  continue  in  ofDce  UDtil 
the  expiration  of  their  terms,  etc.  By  sec- 
tion 5  of  the  act  of  1895  it  is  expressly  pro- 
vided as  follows:  "Sec.  5.  That  all  acts  and 
parts  of  acts  Inccmslstent  with  the  provi- 
sions of  this  act  be  and  the  same  are  here- 
by repealed."  Can  these  acts  both  stand: 
We  think  not  It  seems  clear  that  It  was 
tbe  policy  of  tbe  legislature  in  adopting  tbe 
act  of  1^B5  to  create  a  uniform  method  for 
changing  ward  or  district  lines  or  creatins 
new  wards  in  cities.  Every  provision  of  tbe 
act  of  1894  Is  covered  by  tbe  act  of  I8te 
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and  the  only  difference  In  the  statutes  Is 
that  the  first  authorizes  the  change  to  be 
made  by  the  city  council  by  resolution,  while 
the  latter  requires  It  to  be  done  by  ordinance, 
«nd  the  proTislons  limiting  the  change  to 
«mce  In  10  years  in  the  act  ot  1S94  Is  omitted 
from  the  act  of  1S96.  Section  5  of  the  act 
of  1885,  It  seems  to  us,  must  be  held  to-be  an 
express  repealer  of  the  act  of  1884.  The  ti- 
tles of  the  acts  are  Identical,  and  the  provl- 
•lons-of  both  relate  to  the  same  subject-mat- 
ter. But,  If  this  were  not  so,  It  Is  quite 
clear,  under  our  decisions,  that  the  act  of 
1804  Is  repealed  by  the  act  of  1885  by  impli- 
cation. Repeal  by  Implication  Is  not  favor- 
ed, but,  where  the  clear  Intent  of  the  legis- 
lature Is  apparent,  such  effect  will  be  given 
to  the  statute.  All  the  decisions  on  this  sub- 
ject in  this  state  are  considered  and  cited  in 
Tomlln  V.  Hlldreth  (N.  J.  Sup.)  47  Atl.  &18. 
"We  think  that  the  only  method  by  whldi 
cities  can  be  divided  into  wards,  or  ward 
lines  changed,  or  the  number  of  existing 
TvaTds  be  Increased,  is  by  ordinance,  as  pro- 
vided in  the  act  of  1885.  This  leads  to  the 
setting  aside  of  the  resolution  brought  up. 


LANE  T.  OTTI  OF  CONCORD. 
(Supreme   Court  of   New   Hampshire.    Merri- 
mack.   March  15,  1801.) 
MUIBANCB-CITISS— OHDINANCSS-RUBBI3H. 

1.  A  city,  under  license  from  the  owner  of  a 
lot  adjoining  plaintiff's,  deposited  oa  such  lot 
certain  rubbisb.  An  ordinance  prohibited  the 
placing  of  rubbish  injurious  to  the  public  health 
on  or  near  any  highway.  Held,  such  ordinance 
is  not  coDclnsive  of  plaintiff's  right  to  recover 
in  an  action  for  creating  a  noisaace,  but  is  ma- 
terial only  on  the  question  whether  the  act  of 
tbe  city  was  reasonable. 

2.  When,  acting  under  Pub.  St.  c.  60,  I  10, 
giving  cities  aatEority  to  prohibit  an;  person 
from  depositing  in  tbe  city  any  uawnMesome 
substance,  a  city  adopts  an  ordinance  prohibit- 
ing the  deposit  of  unwholesome  and  other  rub- 
bish on  or  near  any  highway,  tbe  whole  ordi- 
nance has  not  all  the  force  of  a  statute,  since 
a  portion  is  in  excess  of  the  authority  granted. 

3.  When  an  ordinance  in  part  exceeds  the 
express  grant  of  power  to  the  city,  such  part 
in  excess  of  the  grant  must  be  reasonable,  to 
be  valid. 

4.  Where,  at  the  request  of  the  owner  of  a 
lot  adjoining  plaintiff's,  defendant  deposited 
rubbish  on  sucn  lot,  plaintiff  in  an  action  for 
creating  a  nuisance  could  not  recover  because 
of  the  unsightly  appearance  of  tbe  lot. 

5.  A  lot  owner  cannot  be  held  liable  for  cre- 
ating a  nuisance  by  depositing  rabbish  on  his 
lot,  to  the  injury  of  an  adjoining  owner,  unless 
foul  or  nnhealthy  gases  or  other  substances  or 
odors  escape  from  the  lot. 

Exceptions  from  Merrimack  county. 

Action  by  Elvira  B.  Lane  against  the  city 
of  Concord.  From  a  judgment  for  defend- 
ants, plaintiff  brings  exceptions.    Overruled. 

Case  for  creating  a  nuisance  to  tbe  plaln- 
tur  s  Injury.  Trial  by  jury,  and  verdict  tor  the 
defendants.  The  plaintiff  owns  a  lot  of  land, 
with  a  house  upon  it.  in  Concord.  Tbe  land 
adjoining  slopes  towards  tbe  west,  and  at  a 
distance  ot  about  100  feet  from  the  house  is 


low  and  wet  The  owners  of  this  land,  being 
desirous  of  grading  It  to  a  higher  level,  gave 
the  defendants  license  to  dump. upon  it  the 
materials  collected  by  them  in  cleaning  the 
streets  and  removing  garbage  or  refuse  mat- 
ter placed  at  the  sides  of  streets  by  residents 
for  removaL  Job  teamsters  and  other  per- 
sons also  dumped  waste  materials  there. 
The  materials  thus  placed  upon  the  land  con- 
sisted of  sand,  gravel,  brush,  leaves,  grass, 
coal  asbes,  tin  cans,  stovepipe,  broken  earth- 
en and  glass  ware,  rags,  old  boots  and  shoes, 
hoop  skirts,  paper,  old  mattresses,  decayed 
apples,  etc.  There  was  evidence  that  a  dead 
cat  was  found  there  at  one  time.  Between 
May  1,  1887,  and  the  date  of  the  writ,  Sep- 
tember  15,  1888,  the  defendants  placed  a 
large  quantity  of  materials  upon  tbe  lot 
They  cleaned  out  the  catch-basins  at  the  sides 
of  streets  each  spring  and  fall,  and  dumped 
upon  the  lot  the  contents  of  those  located 
within  an  eighth  of  a  mile  of  it  The  sur- 
faces of  these  streets  are  made  of  sand  or 
gravel.  The  contents  of  the  basins  consist- 
ed of  sand,  gravel,  leaves,  and  other  sub- 
stances washed  Into  them  from  the  streets. 
The  basins  are  so  constructed  that  substances 
heavier  than  water  settle  to  the  bottom,  and 
the  water  flows  into  the  sewer  through  a  pipe 
extending  from  tbe  side  of  the  basin,  at  a 
point  two  or  three  feet  above  its  bottom,  in  a 
descending  line  to  the  sewer.  A  portion  of 
the  contents  when  taken  from  the  basin  is 
suspended  in  water,  forming  a  semifluid  mix- 
ture. The  contents  when  first  taken  out  and 
for  five  or  six  hours  afterwards,  emit  an  odor. 
The  defendants  also  dumped  upon  the  lot 
material's  of  the  Idnds  above  mentioned;  but 
their  evidence  tended  to  show  that  they  did 
not  place  there  any  animal  or  vegetable  mat- 
ter other  than  brush,  leaves,  grass,  rags,  and 
old  leather.  The  plaintiff  Introduced  in  evi- 
dence the  following  ordinance  enacted  by  the 
city  council:  "No  person  shall  place  or 
leave,  or  cause  to  be  placed  or  left.  In  or 
near  any  highway,  street,  alley,  or  public 
place,  or  any  private  lot  or  enclosure,  or  in 
any  pond  or  other  body  of  water  where  the 
current  will  not  remove  tbe  same,  any  rub- 
bish, dirt,  soot,  ashes,  hay,  shreds,  oyster, 
clam,  or  lobster  shells,  tin  cans,  decaying 
fruit  or  vegetables,  waste  water,  or  any  ref- 
use animal  or  vegetable  matter  whatsoever,, 
or  keep  in  or  about  any  dwelling-house,  bam, 
shed,  store,  shop,  or  cellar,  any  of  the  afore- 
said substances  in  any  manner  liable  to  be- 
come putrid  or  offensive,  or  injurious  to  the 
public  healtli."  Tbe  Jury  were  instructed, 
among  other  things,  in  substance,  that  the 
defendants,  under -the  license  from  the  own- 
ers of  the  land,  had  the  same  rights  which 
the  owners  had  in  respect  to  placing  mate- 
rials upon  it;  that  they  might  place  any 
materials  there  they  saw  fit,  provided  they 
kept  the  materials  and  tbe  products  of  them 
upon  the  land,  and  did  not  allow  the  mate- 
rials or  anything  arising  from  them  to  go 
upon  the  adjoining  premises;  (OuA^U  it  waa 
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«  reasonable  tue  of  the  land,  In  view  of  the 
■Ishts  of  the  ownera,  the  plaintiff,  and  other 
4MlJolnlng  OTv-ners,  to  place  decaying  vegeta- 
He  and  animal  matter  upon  It,  the  defend- 
ants would  not  be  liable,  although  gases  arls- 
Ittg  from  such  substances  went  upon  the 
itelntUTs  land,  but  they  would  be  liable  If 
—I'll  use  was  unreasonable  under  all  the  dr- 
camstances.  No  exception  was  taken  to 
these  instructions.  In  connection  with  them, 
fbe  following  were  given:  "Right  here  Is 
Oe  relevancy  at  the  ordinance  that  has  been 

■  pat  in.  It  has  no  other  bearing  in  the  case. 
The  plaintiff  has  put  in  a  city  ordinance 
which.  In  substance,  prohibits  persons  from 
depositing  npon  the  highways,  or  land  adjoin. 
inc  highways,  certain  substances,  and  sub* 
Jects  persons  to  a  fine  If  they  Tlolate  the  or- 

'tfnance,  provided  these  substances  cause  In- 
Jniy  to  health.    Now,  the  only  relevancy  of 

'  this  ordinance— Its  only  bearing  In  this  case— 
fi  as  to  the  reasonableness  of  the  act  of  the 
«U7  In  placing,  If  it  did  place,  decaying 
vcsetable  and  animal  matter  npon  the  lot 

'  V  the  city  placed  matter  there  that  was  lia- 
Me  to  decay  and  produce  gases  which  were 
liable  to  escape  to  the  adjoining  premises, 

'  tte  ordinance  Is  competent  evidence  and  has 
a  bearing  on  the  question  whether  the  act 
'was  reasonable  or  not,  and  it  has  no  bearing 
apoa  any  other  question  in  the  case."  The 
plaintiff  excepted  "to  the  Instruction  that  the 
acdlnance  prohibits  the  placing  of  any  decay- 
Img  animal  or  vegetable  matter  on  or  near 
aay  highway  that  is  injurious  to  the  public 
fcealth."  The  Jury  were  also  Instructed  that 
the  unsightly  appearance  of  the  lot  was  not 
a  cause  for  which  the  plaintiff  was  entitled  to 
damages;  that  if  she  was  not  Injured  by 
aomethlng  coming  from  the  premises  upon 
ker  land,— gases  or  something  else,— she  had 
«o  right  to  complain.  To  this  instruction  she 
excepted.  The  plalntiflT's  request  to  Instruct 
the  Jury  In  the  following  words:  "The  city- 
•cdinance  prohibits  the  placing  of  any  rub- 
bish, dirt  soot  ashes,  hay,  shreds,  oyster, 
dam,  or  lobster  shells,  tin  cans,  decaying 
Cnilt  or  vegetables,  waste  water,  or  any  ref- 
oBe  animal  or  vegetable  matter  whatsoever, 
'In  or  near  any  highway,  or  In  any  private 
'tot"— was  not  complied  with,  and  she  ex- 
cepted.   In  the  course  of  the  trial  the  plaln- 

'tiff  requested  a  ruling  that  the  ordinance 
was  conclusive  on  the  question  of  reasonable 
use.    The  request  was  denied,  and  she  ez- 

'  -eepted.  The  plaintiff  moved  to  set  aside  the 
verdict  for  errors  In  the  rulings  excepted  to, 
and  also  excepted  to  the  denial  of  that  mo- 
tion. 

Bastman  &  Hollls  and  Harry  J.  Brown, 
Cor  plalntlfC.  Sargent  Nlles  &  Morrill,  for 
defendants. 

BLODGBTT,  0.  J.    The  plaintiff's  action 

was  not  for  an  alleged  violation  of  the  or- 

^Bsance,  but  for  the  creating  of  a  nuisance 

■to  her  Injury.    To  maintain  ber  action,  It 


was  Incumbent  on  her  to  establish  the  prop- 
ositions that  the  defendants  committed  the 
acts  complained  of,  and  that  such  acts  wrong- 
fully injured  and  damaged  her  In  her  posoa 
or  estate.  But  In  the  determination  of  the  lat- 
ter Issue  the  ordinance  was  merely  competent 
evidence  to  be  considered  by  the  Jury,  In  con- 
nectldn  with  all  the  circumstances  of  tbe 
case,  on  the  question  of  the  defendants'  lia- 
bility (State  V.  Boston  &  M.  B.  Co..  58  N.  H. 
40S,  410;  Brember  v.  Jones,  67  N.  H.  S74.  30 
AtL  411,  26  L.  K.  A.  408;  Bly  v.  Railway  Co, 
67  N.  H.  474,  478,  82  Atl.  764.  80  U  R.  A 
303,  and  cases  cited),  unless  a  different  role 
Is  applicable  to  them  than  that  to  which 
others  are  subjected,  which  we  do  not  nnde^ 
stand  to  be  so.  The  ordinance  not  being  con- 
clusive as  to  others  violating  its  provisions, 
there  would  seem  to  be  no  sound  reason  why 
It  should  be  held  to  be  conclusive  as  to  tbe 
defendants.  If  the  city  councils  were  to  be 
regarded  as  mere  private  agents  of  the  de- 
fendants, it  might  be  otherwise.  Bnt  they 
are  not  to  be  so  regarded.  "They  are  pub- 
lic officers,  having  their  duties  prescribed  by 
law  for  the  general  welfare";  and  therefore, 
as  such  officers,  the  passage  of  the  ordinance 
by  them  in  the  performance  of  these  duties 
imposed  no  different  liability  npon  the  de- 
fendants thah  it  did  upon  others.  See  Rot- 
sire  V.  City  of  Boston,  4  Allen,  57,  fiS,  and 
Smith  V.  Epplng,  69  N.  H.  558,  500,  45  AtL 
415.  Tt  follows  that  if  the  defendants'  acts 
were  In  violation  of  the  ordinance,  it  would 
not  as  matter  of  law,  entitle  the  plalntift 
to  a  recovery;  and,  if  It  would  not  the  re- 
quested ruling  that  the  ordinance  was  conclu- 
sive on  the  question  of  reasonable  nse  was 
properly  refused. 

The  Instruction  as  to  the  legal  meaning 
and  effect  of  the  ordinance  was  correct  The 
plaintlfTs  ground  of  complaint  to  It  is  that 
under  it  she  was  compelled  to  establish  that 
the  substances  deposited  on  tbe  lot  by  tbe  de- 
fendants were  Injurious  to  health.  In  order  ta 
get  any  benefit  from  the  ordinance,  even 
as  evidence  bearing  on  their  reasonable  use. 
This  Imposed  no  wrcmgful  burden  on  ber.  It, 
as  Is  claimed  In  her  behalf,  the  ordinance 
was  passed  under  tbe  legislative  authority 
conferred  by  section  10,  c.  50,  of  the  Public 
Statutes,  the  only  specific  and  d^nlte  an- 
thorlty  granted  which  affects  this  case  Is  "to 
prohibit  any  person  from  bringing,  deposit- 
ing, or  having  within  the  city  any  dead 
carcass  or  unwholesome  substance."  But 
this  prohibition  evidently  applies  only  to 
those  substances  which  cause  injury  to 
health.  Whether  the  legislature  might  have 
gone  further,  and  Included  all  the  substances 
enumerated  In  the  ordinance,  it  Is  therefore 
unnecessary  to  inquire.  It  Is  enough  for  the 
present  purpose  that  it  has  not  done  so,  and 
consequently  tbe  entire  ordinance  has  not, 
as  contended  by  the  plaintiff,  "all  the  force 
and  effect  ol  a  statute."  It  s  elementary 
that  ordinances  other  than  those  passed  by 
virtue  of  an  ennreaa  grant  or  power  moat  be 
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reasonable  and  not  oppressive,  and  that  when 
Uiey  are  In  contravention  of  a  common  right 
they  are  void.  So  tested,  the  sweeping  effect 
of  the  ordinance  In  hand,  claimed  by  the 
plalntlfT,  cannot  be  sustained  npon  the  facts 
before  ns.  It  would  be  a  clear  and  direct 
restraint  npon  and  invasion  of  the  right  of 
property,  and  an  unreasonable  Infringement 
of  private  rights,  without  any  compensating 
advantages,  by  depriving  the  lot  owner  of  his 
reasonable  and  common  right  of  filling,  grad- 
ing, improving,  and  beneficially  enjoying  it, 
and  therefore  the  ordinance  can  be  sustain- 
ed only  for  the  preservation  of  the  pnblic 
liealth.  "When  an  ordinance  is  entire,  each 
part  being  essential  and  connected  with  the 
rest,  the  Invalidity  of  one  part  renders  the 
-whole  invalid;  but  when  It  consists  of  sev- 
eral distinct  and  Independent  parts,  as  when 
Las  In  the  present  case]  It  prohibits  disjunc- 
tively two  or  more  acts,  the  Invalidity  of  one 
part  does  not  affect  the  validity  of  others." 
37  Am.  &  Bug.  Enc.  Law,  26S,  266.  The  true 
test  to  be  applied  to  the  defendants'  acts, 
aside  from  their  effect  on  the  public  health, 
was  their  reasonableness  or  unreasonableness 
tinder  all  the  clrcimiBtanceB  (Ladd  v.  Briclc 
Co.,  68  N.  H.  186,  186,  87  Att.  1041);  and 
this  was  the  test  applied  at  the  trial.  For 
Injuries  which  unavoidably  result  from  the 
ordinary  use  of  property,  no  nuisance  can 
arise;  and,  as  a  general  rule,  every  person 
bas  the  right  to  snbject  his  property  to  such 
uses  as  will.  In  his  Judgment,  best  subserve 
bis  interests.  This  rule  has  Its  exceptions, 
however,  for  It  is  doubtless  true  that  every 
one  is  boupd  to  make  a  reasonable  use  of 
his  own  property,  so  as  to  occasion  no  unnec- 
essary damage  to  others;  but  what  consti- 
tutes such  a  use  cannot  be  precisely  defined, 
and  must  dei>end  npon  the  drcnmstances  of 
each  case.  Nevertheless,  we  think  It  may 
be  stated  as  a  general  doctrine  that,  in  or- 
der to  constitute  a  nuisance  from  the  use  of 
one's  property,  the  use  must  be  such  as  to 
produce  a  tangible  and  appreciable  injury  to 
neighboring  property,  or  such  as  to  render  its 
enjoyment  q)eclally  uncomfortable  and  in- 
convenient See  Campbell  v.  Seaman,  63  N. 
Y.  568,  20  Am.  Rep.  567,  B72;  Sparhawk  r. 
Railway  Co.,  64  Pa.  401;  Rhodes  v.  Dunbar, 
67  Fa.  274,  98  Am.  Dec.  221;  Wahle  v.  Rein- 
bach,  76  111.  322;  Barnes  v.  Hathom,  54 
Me.  124;  Coke  Co.  v.  Freeland,  12  Ohio  St 
392;  Smelting  Co.  v.  Tipping,  11  H.  L.  Cas. 
642;  Salvln  v.  Coal  Co.,  9  Ch.  App.  7Gi.  In 
this  view  of  the  law,  as  well  as  of  the  use 
to  which  the  lot  was  subjected  by  the  de- 
fendants, and  the  occasion  for  such  use, 
we  are  of  opinion  that  the  jury  were  prop- 
erly Instructed  that  the  unsightly  appear- 
ance of  the  lot  was  not  a  cause  entitling 
the  plaintiff  to  damages,  and  that,  unless 
she  was  Injured  by  gases  or  something  else 
coming  from  the  city  lot  onto  her  prem- 
ises, she  had  no  right  to  complain.  Un- 
less "gases  or  something  else"  did  come  npon 
her  land  from  that  lot,  it  la  not  perceived 
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how  she  could  have  suffered  any  legal  Injury 
from  the  substances  deposited  thereon,  for  it 
is  apparently  well  settled  that  the  unsightly 
condition  of  one's  premises  does  not  of  itself 
aflCord  a  right  of  action  to  a  more  aesthetic 
adjoining  owner.  Wood,  Nuis.  (2d  Ed.)  4-0, 
15,  16,  and  authorities  cited.  Persons  living 
in  cities  or  other  thickly-settled  communities 
must  necessarily  suffer  some  discomforts  and 
annoyances  from  each  other,  but  for  these 
they  are  supposed  to  be  fully  compensated  by 
the  advantages  Incident  to  such  commnni- 
ties.    E^xcepttons  overruled. 


CHASE,  3.,  did  not  sit 
red. 


The  others  concur- 


BBNSON  V.  NEW  YORK.  N.  H.  ft  H.  R.  00. 

(Supreme  Court  of  Rhode   Island.    July   1, 
1901.) 

MASTER    AND    SERVANT— RAILROADS— INJVRT 
TO  EMPLOYft-BVIDBNCEt-INSTRUCTIONS. 

1.  Plaintiff,  a  bralieman,  was  injured  by  fall- 
ing from  the  roof  of  a  freight  car  in  attempt- 
ing to  step  from  one  car  to  the  other.  The 
accident  occurred  on  a  dark  ^ight,  and  the 
roof  of  the'  car  which  plaintiff  attempted  to 
reach  extended  18  inches  over  the  end  wall, 
and   in  the  diagonal  comers  of  the   same  a 

glace,  18^  inches  long  and  23%  inches  wide, 
ad  been  cut  oat  to  allow  the  brakemen  to  go 
up  and  down  the  ladder.  Plaintiff  fell  through 
such  hole.  Beld,  that  evidence  that  such  cars 
were  commonly  used  on  other  roads  in  New 
England  waa  improperly  refused,  since  a  mas- 
ter is  only  requh-ed  to  furnish  appliances  of 
an  ordinary  character. 

2.  In  an  action  by  a  brakeman  for  injuries 
received  on  a  car  of  a  peculiar  construction, 
the  plaintiff  testified  that  he  bad  never  seen  a 
car  like  it,  and  other  witnesses,  employes  of 
the  defendant,  testified  that  they  had  never 
handled  snch  cars,  or  very  seldom  saw  them. 
Defendant's  witnesses  testified  that  each  cars 
were  passing  through  the  city  where  the  acci- 
dent occurred  at  varying  intervals,  and  that 
the  road  owned  50  or  80  of  these  cars,  and 
that  the  cars  belonging  to  other  roads  were 
exchanged.  Beld,  that  evidence  that  such  cars 
were  commonly  used  on  other  roads  in  New 
England  was  improperly  refused,  as  such  evi- 
dence had  a  bearing  on  the  credibUity  of  the 
witnesses. 

3.  In  an  action  by  a  brakeman  for  injuries 
received  on  a  car  of  peculiar  construction,  an 
instruction  that,  if  cars  constructed  in  the  man- 
ner in  which  the  car  occasioning  the  injury 
was  constructed  were  in  common  use  by  well- 
managed  railroads,  the  plaintiff  assumed'  the 
risk,  was  properly  refused,  as  it  had  no  limita- 
tion as  to  the  place  where  such  cars  were  in 
common  use. 

4.  An  instruction  that  if  cars  constructed  in 
the  manner  of  the  car  occasioning  the  injury 
were  in  common  use  by  well-managed  roads, 
and  were  received  in  exchange  by  the  defend- 
ant company  to  the  knowledge  of  the  plaintiff, 
the  plaintiff  assumed  the  risk  of  finding  one  in 
the  train  on  which  he  was  brakeman,  was  er- 
roneons  in  limiting  the  use  to  the  plaintifTs 
knowledge,  which  was  unimportant  where  he 
had  had  10  years'  experience.    . 

5.  Plaintiff,  a  brakeman,  was  Injured  by 
falling  between  the  cars  in  attempting  to  pass 
from  the  roof  of  one  freight  car  to  that  of  an- 
other; he  not  using  the  running  board  in  the 
middle  of  the  car,  but  walking  on  the  roof  of 
the  car.    In  an  action  for  such  Injuries,  avi- 
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dence  as  to  the  tianal  condition  of  the  mnning 
boards,  as  compared  with  the  roofs  of  the 
freight  cars  off  the  running  boards,  was  ad- 
mitted as  justifying  plaintiff's  failure  to  use 
the  ranning  board  on  the  car  in  question. 
Beli  error,  as  being  incompetent,  in  the  ab- 
sence of  any  evidence  or  contention  that  the 
running  board  of  tite  car  in  question  was  oat 
of  repair. 

Appeal  from  court  of  common  pleas,  Provi- 
dence county. 

Action  by  James  H.  Benson  against  the 
New  Yorli,  New  Haven  &  Hartford  Ballroad 
Company.  From  a  Judgment  in  favor  of  the 
plaintiff,  the  defendant  appeals.    Beversed. 

David  S.  Baltea:,  for  appeUant  John  W. 
Hogan,  for  appellee. 

ROOBBS,  J.  This  Is  a  petition  tor  a  new 
trial  by  the  defendant  in  an  action  on  tne 
case  for  negligence  after  a  verdict  by  a  Jury 
for  the  plaintur  for  $10,000.  The  grounds  of 
the  petition  are  that  the  verdict  was  against 
the  evidence  and  the  weight  thereof;  that 
the  presiding  justice  erred  in  the  admission 
and  rejection  of  certain  evidence;  that  he 
erred  also  in  his  instmctiona  to  the  jury,  and 
in  refusing  instructions  requested  by  the  de- 
fendant; and  that  the  damages  awarded 
were  excessive. 

More  particularly  stated,  the  principal 
questions  arising  in  the  case  relate  to  the 
proper  standard  by  which  to  determine 
whether  the  appliances  and  Inatrumentaiitiea 
—in  this  case  a  freight  cap-furnished  by  an 
employer  to  an  empioyfi  are  reasonably  safe 
and  suitable,  and  the  evidence  properly  ad- 
missible to  prove  it;  also  whether  the  admis- 
sion of  evidence  showing  the  relative  condi- 
tion of  repair  of  running  boards  In  compari- 
son with  the  roofs  of  freight  cars  in  gen- 
eral off  the  running  board,  as  bearing  on 
the  question  of  contributory  negligence,  Is 
proper. 

The  plaintiff  was  a  freight  brakeman  and 
yardman,  and  had  beoi  in  the  onploy  of  the 
defendant  for  ten  years,  seven  of  which  he 
was  in  the  Fall  Biver  freight  yard,  one  year 
nights  and  the  remainder  days;  then  for  a 
year  running  on  the  road  on  a  freight  train 
from  Fail  Biver  and  Brockton  up  as  far  as 
Blackstone;  and  the  remaining  two  years 
here  In  Providence,  thirteen  months  of  whleb 
was  in  the  India  Point  yard  on  night  duty. 
When  he  left  Fall  Biver  and  came  to  Provi- 
dence, In  1806,  he  represented  himself  to  be^ 
and  was  hired  as,  an  experienced  brakeman. 
The  accident  in  which  he  was  injured,  and 
for  which  be  brought  this  action,  occurred 
on  November  10,  1808,  at  1  o'clock  at  night, 
when  it  was  dark  and  stormy,  and  when  be 
was  occupied  in  making  up  a  train  of  freight 
cars.  The  method  of  proceeding  was  to 
place  the  "buggy,"  or  caboose,  which  is  al- 
ways the  rear  car  of  the  train,  and  then  add 
freight  cars  until  the  train  was  complete.  A 
switching  engine  and  crew  fasten  on  to  the 
cars  in  the  order  desired,  on  whatever  track 
they  may  be,  and  haul  tiiem  on  to  the  mala 


track,  that  being  the  track  on  wblch  the 
train  was  being  made  up.  After  the  cars  at- 
tached to  the  switcher  bad  passed  eastward  a 
little  distance  over  the  switch  from  tbe  aide 
tiack  to  the  main  track,  tb«  switcher  wltii 
the  cars  stopped,  the  switch  was  tbrown  so 
that  it  the  cars  should  be  pushed  westward 
over  the  main  track  they  would  run  down 
to  the  caboose,  the  pin  between  the  switcher 
and  the  freight  car  next  to  It  was  polled, 
thereby  disconnecting  the  oars  from  the 
switcher,  so  that  when  the  switcher  backed 
It  pushed  the  cars  westward  far  enough  to 
give  them  the  necessary  impetus;  and  tbongh 
It  stopped  when  they  had  gotten  sufficleat 
speed  on,  yet  the  cars,  having  been  dlscoor 
nected  from  the  engine,  kept  on  until  they 
were  stopped  by  the  use  of  a  brake,  as  th^ 
stopping  place  was  the  caboose,  care  beuig 
necessary  to  reduce  the  speed  so  that  they 
would  not  collide  with  or  bump  the  caboose 
too  hard.  When  the  accident  happened  the 
switcher  had  fastened  onto  four  box  freight 
oars,  and  hauled  them  eastward  on  to  the 
India  Point  bridge,  as  the  location  of  the 
switch  necessitated  taking  the  cars  on  to  it 
to  clear  the  switch.  The  head  brakeman. 
one  Welcome,  was  on  the  car  next  to  the 
switcher,  and  the  plaintiff  was  the  bind 
brakeman,  and  was  on  the  next  car  In  the 
rear,  or  the  next  car  but  one  to  the  switcher, 
and  two  other  freight  cars  were  In  the  rear 
of  the  car  the  plaintiff  was  on.  When  the 
rear  car  going  eastward  liad  got  sufficiently 
clear  of  the  switch,  the  plaintiff  gave  Wel- 
come the  signal  to  pull  the  pin  and  disoiw- 
uect  with  the  engine,  which  he  did,  as  It  was 
his  duty  to  do,  getting  off  the  cars  to  do  it, 
and  leaving  the  plaintiff  alone  on  the  can. 
The  plaintiff  then  gave  the  engineer  the  sig- 
nal to  back  down,  or  "kick,"  as  it  Is  called, 
which  he  did,  thus  causing  the  four  cars  to 
go  weBtward  to  connect  with  the  caboose. 
The  plaintiff  then  started  on  a  kind  of  tiot. 
to  use  his  own  expression,  to  the  west  end 
of  the  cars,  as  they  were  proceeding  w«t- 
ward,  to  get  the  best  possible  view  of  the 
caboose  and  the  diminishing  intervening  dis- 
tance, and  to  use  the  brake  nearest  that  end 
so  as  to  discharge  his  dut7  most  efficiently. 
The  plaintiff  did  not  use  the  "running  board," 
as  it  is  called,  which  is  about  18  or  20  Inches 
wide,  extending  down  the  middle  of  the 
whole  length  of  the  car,  and  with  which  all 
cars  are  equipped,  bat  ran  along  some  dis- 
tfuice  one  side  of  it  It  being  a  stormy 
night,  be  had  on  rubber  boots  and  an  ulster 
overcoat,  which  had  been  shortened  some- 
what, and  he  also  carried  a  lighted  lanteni, 
tor  the  dnuble  purpose  of  enabling  blm  to 
signal  as  well  as  to  see.  When  be  reached 
the  end  of  the  car  be  was  on,  and  stepped 
out  with  his  right  foot,  expectUng  to  reach 
the  next  car,  he  tailed  to  do  so,  and  fell  be- 
tween the  cars,  beUig  dragged  a  number  of 
yards,  and  then  fell  to  the  ground,  resulting 
In  the  wheels  of  the  car  from  which  he  had 
stepped  running  over  bis  ieg,  neeeaaitating 
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imputation  abont  half  way  between  the'  an- 
cle  and  tbe  knee. 

IHie  dnty  owed  by  tiie  defendant  to  tfae 
slalntur,  the  7lolatlon  of  which  It  la  clakned 
::a.used  the  accident,  tbe  plaintUTB  declara- 
L:loii  in  its  first  count  alleges  to  be  to  fur- 
alali  and  provide  freight  cars  that  were  safe 
For  use  In  tbe  nighttime  by  tbe  plaintiff  in 
E>e'irforming  bis  work  and  labor  as  a  brake- 
man,  and  to  keep  and  maintain  tbe  same  so 
safe  and  suitable  for  the  purpose  aforesaid; 
and.  In  tbe  second  count,  to  fnmlab,  provide, 
keep,  and  maintain  such  freight  cars  so  uaed 
and  run  by  tbe  defendant  in  making  up  its 
freight  trains  for  use  in  the  nighttime  by 
the  plaintiff  in  a  reasonably  safe  and  proper 
condition,  so  that  the  plaintiff  would  not  be 
exposed  to  any  unusual  or  unnecessary  risk 
or  danger.    There  was  no  dispute  as  to  the 
constmctton  of  tbe  car  onto  which  the  plaln- 
tJCr  started  to  step  when  he  fell,  and  the  de- 
fendant's furnish  tng  a  car  so  constmcted 
constituted  the  alleged  failure  of  duty  of 
'^wbich  the  plaintiff  complained  as  causing  the 
Injury.    The  floor  and  the  roof  of  that  car, 
being  freight  box  car  No.  11,487,  extended 
beyond  the  end  walls  of  the  car,  so  that  the 
roof  formed  a  hood,  and  out  of  the  diagonal 
comers  of  the  roof,  being  the  left-hand  cor- 
ner as  one  stood  In  the  middle  of  the  car  and 
looked  towards  either  end,  a  square  piece 
seemed  to  have  been  cut  out  18^^  inches 
long,  measuring  lengthwise  of  the  car,  and 
2S%  inches  wide,  measuring  crosswise  of  the 
car.    This  feature  of  tbe  car  was  an  inten- 
tional one,  being  a  part  of  tbe  original  con- 
struction;  the  hood  at  each  end  of  tbe  car 
not  extending  way  across  the  end,  but  only 
to  within  23%  Inches  of  the  end,  so  that, 
using  a  ladder  placed  at  the  end  of  tbe  car 
against  tbe  end  wall,  one  could  go  up  and 
down  to  and  from  tbe  car  top  without  being 
Interfered  with  by  the  hood.    The  car,  there, 
fore,  was  not  defective  In  the  sense  that  any 
part  was  missing  or  deranged  that  was  In- 
tended to  be  there  or  that  formed  a  part  of 
ttie  original  design. 

It  is  a  rule  of  law,  so  familiar  as  hardly  to 
peed  the  citation  of  authorities,  that  the  duty 
of  the  master  Is  to  provide  for  his  employes 
a  reasonably  safe  place  In  which  to  work, 
and  reasonably  safe  appliances  and  instru- 
mentalities for  tbe  performance  of  tfae  wwk. 
Brodeur  v.  Valley  Falls  C!o.,  16  B.  I.  448, 
466,  IT  AtL  64;  McGar  v.  Worsted  Mills,  22 
R.  1.  347,  350,  47  Ati.  1092.  Of  course,  the 
snitableness  of  place  and  instrnmentalitles 
la  to  be  taken  In  connection  with  the  work 
to  be  done  and  the  workmen  to  do  It  The 
plaintiff  was  an  experienced  brakeman,  was 
employed  and  paid  as  such,  and  bad  been  in 
tbe  defendant's  employment  for  10  years. 
He  was  accustomed  to  work  at  night  In  mak- 
ing up  trains,  and  he  knew  that  there  was  a 
great  variety  of  difference  In  freight  cars,  as 
shown  by  the  record  of  his  testimony,  viz.: 
"C.  Q.  635.  You  have  other  car»— flat  cars— 
ftequmtly,  do  you  notT  Ans.  Tea,  air.    0.  Q. 


6S&  Yon  have  tbem  right  along  all'  the  timef 
Ana.  Yes,  sir.  C.  Q.  037.  Liable  to  have', 
them  in  the  nigbt  Just  tiie  same?  Ana.  Yeat 
sir.  a  Q.  638.  Yon  knew  tbat  nlgbt  tliaa» 
were  all  box  cars?  Ans.  Yes,  sir.  O.  Q,689< 
How  did  you  know  they  were  all  box  cars7 
Ans.  I  beard  somebody  In  the  office  say,  'Get' 
the  four  head  box  cars.'  C.  Q.  040.  Who  did 
they  say  It  to?  Ans.  I  cannot  say.  C.  Q.  641. 
If  yon  hadn't  been  In  the  office  at  that  tinw 
yon  wouldn't  have  known,  if  you  hadn't  beards 
that  there  were  four  box  cars?  Ana.  No.  I 
don't  know.  C.  Q.  642.  There  was  no  way— 
You  were  not  told—  Yon  were  told  to  hook) 
on  and  shove  them  ont  Yon  were  not  told 
as  a  rule  that  you  were  to  go,— told  that  they 
were  a  certain  kind  of  cars?  Ans.  Not  al- 
ways. C.  Q.  643.  You  got  on  at  sevoi  that' 
night,  and  happened  to  be  in  the  office,  and. 
hearing  some  one  say  so;  otherwise,  ywt 
wouldn't  have  known  they  were  all  box  car*?' 
Ans.  I  wouldn't  know  whether  they  were  alt 
box  cars  or  not;  no.  O.  Q.  614.  If  yon  hadn't 
heard  this  man  in  the  office  say,^  'Qet  out 
these  cars,'  and  yon  hadn't  happened  to  be  in 
the  office,  you  would  have  got  ont  about  the' 
yard,  and  gone  to  work,  not  knowing  these 
were  all  box  cars?  Ans.  Yes,  sir.  C.  Q.  646. 
There  might  have  been  some  flat  care,  and 
you  not  know  It?  Ana.  Not  if  I  hadn't  seen 
tbem.  C.  Q.  646.  You  wouldn't  have  known 
from  anybody  else  telling  yon?  Ans.  No, 
sir.  O.  Q.  647.  Frequently,  in  making  up  tUs 
train,  there's  all  kinds  of  cars,— different 
heights?  Ans.  Different  heights;  everything 
of  that  kind,— flat  cars  and  box  cars.  C.  Q. 
048.  Flat  cars  and  box  cars?  Ans.  Yea,  sir." 
He  also  swore  that  cars  varied  in  height; 
tbat  box  cars  varied  In  height  from  18  Inches 
to  2  feet.  They  also  varied  In  length,  some 
being  10  or  12  feet  longer  than  others.  They 
also  differed  in  construction,- in  the  types  of 
them.  The  pitch  of  the  top  was  different, — 
some  of  tbe  roofs  were  more  level  than  otl>«' 
ers;  bnt  all  cars  not  out  of  repair  bad  runt- 
nlng  boards  along  the  middle  of  thein,  wtalek' 
are  flat  on  top.  Then  on  top  of  cars  off  the 
running  board  there  are  ventilators  on  fruit 
cars,  stove  pipes  on  some  others,  slats  and 
ottaer  things  for  different  purposes,  brakes, 
grab  Irons,  etc.  The  plaintiff  also  swore  that 
he  had  seen  "buggies,"  or  cabooses,  ■with  the 
comers  cut  away,  as  in  the  car  complained  of; 
but  he  denied  he  had  ever  seen  a  box  freight 
car  so  made.  Tbe  tops  of  box  cars,  also,  were 
different  distances  apart,  varying,  he  swore, 
from  22  to  36  Inches.  Tbe  plaintiff  admitted 
tbat  the  flat  running  boards  were  provided 
tar  use  by  those  on  top  of  tbe  cars,  though  no 
rule  or  order  by  the  defendant  company  had 
ever  required  the  use  of  them. 

An  important,  if  not.  Indeed,  tfae  pivotal  or 
most  important,  question  on  the  trial  of  the 
case  at  bar,  before  the  jury,  was  whether  th» 
defendant  corporation  had  furnished  freight 
cars  in  a  reasonably  safe  and  proper  condition 
for  use  by  tbe  plaintiff  in  the  nighttime  is 
making  up  Its  freight  trains.    Tbe  inevltabte 
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tnferenc*  from  the  Jury's  rerdict  for  the 
plaintiff  was  that  the  car  In  queBtlon  was  not 
In  a  reasonably  safe  and  proper  condition,  in 
their  opinion,  under  the  evidence  allowed  to 
be  submitted  to  them  and  under  the  Instruc- 
tion of  the  court  The  defendant.  In  attempt- 
ing to  prove  that  cars  like  the  one  complained 
of  were  in  common  use  on  other  roads  in  New 
England,  for  the  purpose  of  showing  that 
they  were  reasonably  safe  and  suitable  cars, 
asked  the  witness  Appleyard,  who  was  the 
master  car  builder  of  the  defendant  corpora- 
tion, this  question:  "Q.  26.  Do  you  know  or 
not  whether  they  were  In  common  use  on  oth- 
er roads  In  New  England?"  This  question 
was  objected  to  by  the  plaintiff,  and  ruled  out 
by  the  presiding  Justice,  to  which  exception 
was  taken,  and  the  Inquiry  now  is  whether 
the  ruling  was  correct.  The  answer  depends 
upon  what  is  a  proper  standard  by  which  to 
determine  negligence  In  furnishing  Instru- 
mentnlltles  and  appliances,  and  what  kind  of 
testimony  Is  competent  as  tending  to  show 
the  exercise  of  due  cara 

In  McGar  t.  Worsted  Mills,  supra,  this 
court,  in  passing  upon  this  instruction  of  the 
court  below,  viz.  "The  defendant  is  bound  to 
give  Its  belts  and  lacings  only  such  inspection 
as  ordinarily  careful  manufacturing  corpora- 
tions give  under  like  circumstances,"  speak- 
ing through  Tllllnghast,  J.  (page  355,  22  R.  1., 
and  page  1096,  47  Atl.),  said,  "We  see  no  ob- 
jection to  the  request  as  presented." 

In  Bums  v.  Railroad  Co.,  20  R.  I.  789,  790, 
38  Atl.  926,  927,  this  court  used  these  words: 
"No  testimony  was  adduced  by  the  plaintiff 
to  show  that  it  Is  customary  for  railroad 
companies,  or  that  it  has  ever  been  consider- 
ed essential  by  prudent  men  engaged  in  the 
operation  of  railroad  trains,  to  remove  spin- 
dles from  the  drawbars  for  the  purpose  of  in- 
specting them,  and.  In  the  absence  of  such  tes- 
timony, we  are  of  the  opinion  that  It  was  not 
negligence  for  the  defendant  to  omit  an  in- 
spection of  the  spindle  in  question  in  that 
manner." 

In  Leonard  v.  Hemnan,  195  Pa.  222,  224, 
45  Atl.  723,  the  court  said:  "The  legal  test  of 
reasonable  safety  in  machinery  or  methods  is 
ordinary  use,  and  a  Jury  cannot  be  permit- 
ted to  set  up  any  other." 

In  Titus  V.  Railroad  Co.,  138  Fa.  618,  20 
Atl.  S17,  the  court  used  this  language:  "Ab- 
solute safety  is  unattainable,  and  employ- 
ers are  not  Insurers.  They  are  liable  for  the 
consequences,  not  of  danger,  but  of  negli- 
gence; and  the  unbending  test  of  negligence 
in  methods,  machinery,  and  appliances  is  the 
ordinary  uses  <^  the  business.  No  man  is 
held  by  law  to  a  higher  degree  <^  skill  than 
the  fair  average  of  his  profession  or  trade, 
and  the  standard  of  due  care  Is  the  conduct 
of  the  average  prudent  man.  The  test  of  neg- 
ligence in  employers  Is  the  same,  and,  how- 
ever strongly  they  may  be  convinced  that 
there  is  a  better  or  less  dangerous  way,  no 
Jury  can  be  permitted  to  say  that  the  usual 
or  ordinary  way,  commonly  adopted  by  those 


in  the  same  bustaiess,  is  a  negligent  way  tot 
which  liability  shall  be  imposed." 

In  Wormell  v.  Raih-oad  Co.,  79  Me.  397. 
404,  10  Atl.  49,  61,  1  Am.  St  Rep.  321.  324, 
the  court  said:  "Nor  is  the  employe  bonnl 
to  furnish  the  safest  machinery,  instromai- 
talitles,  or  appliances  with  which  to  carry  on 
his  business,  nor  to  provide  the  best  methods 
for  their  operation,  in  order  to  save  hims^ 
from  responsibility  resulting  from  iheir  me. 
It  they  are  of  an  ordinary  character,  and  such 
as  can  with  reasonable  care  be  used  without 
danger,  except  such  as  may  be  reasonably  hi- 
cident  to  the  business,  it  is  all  that  the  lav 
requires." 

In  Cunningham  v.  Iron  Works,  92  Me.  501, 
507,  43  AtL  106,  109,  the  court  said:  "It 
was  the  unquestioned  duty  of  the  defendant 
to  exercise  ordinary  care  and  foresight  u 
provide  safe  machinery  and  a  reasonablj 
safe  place  in  and  about  which  tbe  helpers 
and  other  laborers  were  required  to  woric 
but  the  question  of  the  fulfillment  of  this 
duty  must  be  tested  by  tbe  experience  of 
employes  who  are  themselves  in  the  exer- 
cise of  due  care  aind  vigilance,  and  ,not  with 
reference  to  those  who  are  themselves  eitlier 
negligent  or  the  unfortunate  victims  of  sim- 
ple and  unaccountable  accidents.  Tbe  fact 
that  a  laborer  sustains  a  serious  Injury  bi 
the  place  of  bis  service  has  no  necessarr 
tendency  to  prove  tiie  machinery  nnsafe  or 
the  place  unsuitable.  No  machinery  can  be 
deemed  safe  for  those  who  are  tboughtlest 
and  inattentive  or  reckless  and  ventaresome. 
Pure  accidents  will  also  continue  among  tbe 
inexplicable  factors  in  the  problem  of  life. 
Again,  the  fact  that  the  accident  might  hare 
been  avoided  by  the  exercise  of  extraordi- 
nary precautions  on  the  part  (tf  the  defend- 
ant has  no  necessary  tendency  to  prove  tbat 
the  existing  conditions  did  not  meet  the  re- 
quirement of  reasonable  safety.  Absolute 
safety,  under  all  circumstances,  is  not  guar- 
antied to  the  laborer  by  the  contract  of  «d- 
ployment  The  employer  is  not  an  insurer, 
lie  is  not  bound  to  furnish  the  safest  ma- 
chln«7,  nor  to  provide  the  best  possible 
methods  tor  its  operation,  in  order  to  re- 
lieve himself  from  responsibility.  He  Is  only 
required  to  furnish  instrumentalities  th&t 
are  reasonably  and  ordinarily  safe,  and  weD 
adapted  to  the  purpose  for  which  they  are 
designed." 

In  Prybllski  v.  Railway  Co.,  88  Wis.  413, 
416,  74  N.  W.  117,  118,  the  court  said:  "The 
duty  of  the  defendant  was  to  famish  a 
place  as  safe  and  free  from  danger  as  other 
I>ersona  of  ordinary  care,  prudence,  and  can- 
tion,  engaged  in  like  business  and  In  lik* 
circumstances,  ordhiarlly  furnish." 

In  Railroad  Co.  v.  Henly,  48  Ohio  St  606, 
612,  29  N.  B.  57.\  570,  the  court  said:  "It 
is  generally  held  that  a  railroad  company 
Is  not  bound  to  provide  the  best  or  most  ap- 
proved appliances,  but  may  use  such  as  are 
reasonaby  fit  for  the  purpose,  or  that  msy 
be  in  general  use  od  w^-managed  railroads." 
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See,  also.  Railroad  Co.  t.  Blake,  11  C.  C.  A. 
>3,  C3  Fed.  45,  47;  Hewitt  y.  Railroad  Co., 
S7  Mich.  61,  73,  34  N.  W.  65»;  Hunt  t.  Kile, 
(S  C.  G.  A.  641,  88  Fed.  49,  62;  Hoffman  y. 
Foundry  Co.,  18  Waali.  287,  290,  61  Pac.  386; 
Bobn  V.  Railway  Co.,  106  Mo.  429,  434,  17  S. 
kV.  580;  Lloyd  y.  Banes,  126  N.  C.  369,  364, 
J5  S.  B.  611;  Bottling  Co.  y.  Theiler  (Neb.) 
30  N.  W.  821;  1  Bailey,  Pers.  InJ.  (relating 
:o  master  and  servant)  {{  70,  73,  74. 

We  are  of  the  opinion,  from  the  authori- 
ties referred  to,  that  testimmiy  tending  to 
<liow  that  cars  like  the  one  in  question  were 
In  common  nse  on  other  roada  in  New  Kng- 
land  was  competent,  and  therefore  admissl- 
hle.  and  that  the  ezclnsion  of  the  qaestion 
Qow  under  consideration  was  erroneous. 

'We  are  also  of  the  opinion  that  the  tes- 
timony would  haye  been  admissible  for  an- 
other reason.  The  defendant  offered  testi- 
mony which  was  not  contradicted,  saye  In- 
ferentially,  that  the  defendant  had  from  60 
to  80  cars  of  similar  construction  to  the  one 
In  question  in  use  oa  its  road  at  and  imme- 
diately prior  to  the  accident,  and  it  also  in- 
troduced considerable  testimony  that  such 
cars  were  passing  tlirough  Providence  at 
▼arylng  intervals,  some  of  such  witnesses 
being  employes  of  the  defendant  at  the  same 
time  the  plaintiff  was  in  its  employ,  so  that. 
If  such  witnesses  are  credible,  it  is  a  ques- 
tion of  some  Importance  why  the  plaintiff 
illd  not  see  some  of  those  cars.  He  swore 
he  had  never  seen  or  beard  of  such  freight 
cars,  though  admitting  he  had  seen  cabooses 
HO  constructed.  His  brother-in-law.  Hurley, 
who  also  worked  for  the  defendant  corpora- 
tion, pnictically  swore  to  the  same  thing, 
and  some  other  witnesses  for  the  plaintiff 
swore  to  seeing  them  only  seldom.  If  the 
cars  of  that  construction  were  in  common 
use  on  other  roads  in  New  England,  the  cars 
of  such  roads  being  liable  to  be  exchanged 
-with  the  defendant's  road,  the  evidence  re- 
jected would  have  a  bearing  upon  the  cred- 
ibility of  the  conflicting  witnesses,  and  would, 
therefore,  be  admissible  on  that  ground. 

The  defendnnt  requested  the  presiding  Jus- 
tice to  charge  the  Jury  as  follows:  "If  ears 
constructed  in  the  manner  in  which  car  No. 
11,487  was  constructed  were  in  common  use 
by  well-managed  railroads,  the  plaintiff  as- 
Rumed  the  risk,  and  the  verdict  must  be 
for  the  defendant"  This  request  was  re- 
fused, and  in  lieu  thereof  the  presiding  Jus- 
tice charged  as  follows:  "If  cars  constructed 
in  the  manner  In  which  No.  11,487  was  con- 
structed were  in  common  use  by  well-man- 
nged  railroads,  and  were  received  In  ex- 
change by  the  defendant  corporation  to  the 
knowledge  of  the  plaintiff,  or  if  the  plain- 
tiff, with  the  exercise  of  reasonable  care, 
might  have  known  of  such  common  use  of 
such  cars,  the  plaintiff  assumed  the  risk  of 
finding  one  in  the  train  upon  which  he  was 
acting  as  brakeman,  and  the  danger  attend- 
ing the  same,  if  any,  and  in  such  case  the 
verdict  must  be  for  the  defendant."    To  that 


refusal  and  substitution  the  defendant  duly 
excepted.  Inasmuch  as  the  defendant's  re- 
quest that  was  refused  had  no  limitation  as 
to  place,  but  referred  simply  to  cars  in  com- 
mon use  on  well-managed  railroads,— not  in 
New  England,  not  in  the  neighborhood  of 
this  state,  or  of  the  location  of  the  defend- 
ant's railroad,  not  even  in  the  United  States, 
— we  think  the  request  was  properly  refused 
In  the  exact  form  as  requested;  but,  in  our 
opinion,  the  substitution,  while  localizing  the 
use  of  the  cars  in  question,  was  erroneous, 
in  that  the  use  was  limited  "to  the  knowl- 
edge of  the  plaintiff."  The  plaintiff  was  an 
experienced  brakeman,  and  had  hired  him- 
self as  such.  He  was  over  90  years  of  age, 
and  had  been  10  years  in  the  business.  He 
knew,  as  we  have  already  seen  from  his 
own  evidence,  that  freight  cars  differed  very 
greatly  in  construction,  there  being  a  great 
diversity  in  the  heights  of  them,  and  in  the 
distance  between  them  when  coupled  to- 
gether; the  diversity  being  so  great  that  box 
cars  and  flat  cars  were  coupled  together, 
and  he  admitted  that  he  knew  that  cabooses 
had  the  comers  cut  out.  Certainly  the  dif- 
ference between  I>ox  and  flat  cars  was  far 
greater  than  that  existing  between  No.  11,- 
487  and  some  other  kinds  of  cars.  He  knew 
that  he  must  look  in  passing  from  one  car 
to  another,  and  he  was  provided  with  a  lan- 
tern to  afford  him  light,  and  yet  with  all 
this  knowledge,  or  means  of  knowledge,  he 
walked  into  an  opening  of  a  fobt  and  a  half 
to  two  feet  square  in  addition  to  the  dis- 
tance between  the  car  he  was  on  and  the 
car  he  was  approaching.  When  the  plaintiff 
was  advised  by  bis  experience  of  the  great 
dlyerslty  existing  in  the  construction  of  cars, 
it  seems  to  us  of  little  importance  whether 
he  had  seen  a  freight  car  of  Just  that  make 
or  not,  though  he  admits  he  knew  cabooses 
were  made  so.  Using  cars  of  various  con- 
struction was  a  risk  incident  to  his  employ- 
ment. 

Dunbar,  O.  J.,  in  Olson  t.  Lumber  Go.,  9 
Wash.  600,  602,  37  Pac.  679,  680,  said:  "Men 
who  are  working  around  dangerous  machin- 
ery must  notice.  Their  faculties  and  senses 
are  given  them  for  the  purpose  of  self-pres- 
ervation, and  they  must  exercise  them  to  a 
reasonable  extent.  •  •  *  The  dangers  in 
this  instance  were  apparent,  and  the  law  is 
well  settled  that  an  employe  when  he  as- 
sumes his  employment  takes  the  risk  of  all 
apparent  danger.  This  was  the  doctrine  an- 
nounced by  this  court  in  Week  t.  Mill  Co.,  8 
Wash.  629,  20  Pac.  216,  and  Jennings  v.  Mo- 
tor Co.,  7  Wash.  276,  34  Pac.  037,  and  is  the 
doctrine  of  common  Justice  and  right  be- 
tween employer  and  employe,  and  the  doc- 
trine of  commcHi  sense."  In  Yeaton  v.  Rail- 
road Corp.,  135  Mass.  418,  O.  Allen,  J.,  said: 
"The  general  rule  of  law,  that  a  servant 
takes  upon  himself  the  risk  of  the  dangers 
which  ordinarily  attend  or  are  incident  to 
the  business  in  which  he  voluntarily  en- 
gages, la  well  settled  and  undisputed."    In 
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JRailroAd  Co.  t.  Smithson,  45  Mlcb.  212,  7 
N.  W.  701.  a  awitctuuan  had  hia  band  crush- 
ed while  coupling  a  freight  car  fnrnlabed 
with  double  deadwoods,  and  received  from 
.another  road  where  such  a  contrivance  was 
.generally  used.  He  had  not  been  expressly 
notified  that  be  would  be  required  to  handle 
su£h  cars,  but  In  the  course  of  commerce, 
.and  as  a  .matt^  of  business  necessity  as 
well  as  of  statutory  obligation,  they  were 
bel^g  constantly  received  and  forwarded  like 
all  other  cars  adapted  to  the  gauge  of  the 
road,  and  having  occasion  to  run  thereon. 
It  was  iield  that  the  switchman  could  not 
recover.  In  delivering  the  opinion,  Cooley, 
J.,  said  on  pa«e  220,  45  Mich.,  and  page  794, 
'7  N.  W.:  "But  we  have  had  produced  for 
our  .inspection  a  model  of  the  double  dead- 
woods  which  caused  the  injury,  and  it  seems 
.Impossible  to  give  to  the  coupler  any  better 
or  more  effectual  notification  of  their  pres- 
ence, and  of  the  difference  from  those  be- 
longiag  to  the  defendants,  than  their  very 
form  .necessarily  gives  of  itself.  The  dif- 
ference is  very  marked  and  striking,  and 
it  is  iqulte  impossible  to  couple  the  dead- 
woods,  or  to  aiiproach  them  for  the  purpose, 
with  any  .degree  of  attention,  without  ob- 
.aerciqg  it.  This  is  so  whether  the  coupling 
is  done  in  the  daytime  or  nighttime;  for  In 
the  night  every  switchman  has  his  lantern 
with  .him,  or  should  have  it  on  all  occaslcuii. 
If,  therefore,  a  switchman  were  to  declare 
that  lie  had  attempted  to  couple  deadwoods 
wlthoat  noticing  how  they  differed  from  the 
cars  of  defendant,  the  conclusion  would  be 
inevitable  that  he  had  gone  heedlessly  In  the 
performance  of  a  duty  requiring  great  care, 
and  that  lie  had  not  allowed  bis  eyas  to  in- 
form .him'  what  was  before  him.  Moreover, 
the  .business  of  the  road  was  of  Itself  a  notifi- 
cation that  many  differences  requiring  atten- 
tion iM  coupling  WN'e  to  be  encountered  by 
the  ,awltchmen  and  brakemen.  The  Michi- 
gan Central  Is  a  great  common  way  for  the 
cars  of  all  the  railroad  companies  of  Ihe 
<>oinitry,  and  every  man  in  the  employ  of  the 
deiendant,  if  he  has  ordinary  inteUigeace, 
is  .perfectly  cognizant  of  the  fact.  He  knows, 
too,  titat  the  cars  of  the  several  railroad 
and  transportation  companies  differ,  and 
that  At  one  time  or  another  all  these  differ- 
ences may  appear  La  the  cars  he  may  be 
called  upon  to  couple  or  tutconple.  £}very 
train  la  likely  to  have  several  kinds,  and  he 
cansflt  assume  as  he  passes  from  one  to  an- 
other that  the  two  will  be  alike,  much  less 
that  the  whole  train  will  be.  To  notify  him 
specially  of  the  difference  would  not  only  be 
tfoutdesome  and  expensive,  and  oftentimes, 
as  above  explained,  confusing,  but  it  would 
be  a  work  of  supererogation;  for  any  man 
capable  Intelligently  of  performing  the  duty 
would  be  no  wiser  after  the  notice  than  be- 
fore, and  a  man  who  would  not  heed  the  In- 
foraaation  the  very  nature  and  course  of  the 
business  would  impart  to  him  would  be  pro- 
tected .by  no  notice.    The  best  noitioe  is  that 


which  a  :man  must  of  necessity  see.  and 
which  cannot  confuse  or  mislead  Una.  He 
needs  no  pdnted  placard  to  aanoance  a  pred- 
pice  when  be  stands  before  it."  To  the 
same  effect,  in  a  Bimilar  case,  see  Hatbawif 
v.  Railroad  Co.,  61  Mich.  253,  16  N.  W.  Ol 
47  Am.  Rep.  568.  The  rule  that  wben  a 
person  enters  upon  dangerous  emptoyment 
he  asanmea  the  ri^  and  dangers  Incadent 
thereto  ia  so  well  settled  that  it  jieeds  so 
array  vf  aathority  in  its  sumort  here.  Suf- 
fice it  to  say  that  it  is  recoffUsed  in  tbii 
state  in  Gaffney  t.  Railroad  Co.,  15  XL  L  453^ 
457,  7  AH.  284;  Brodeur  v.  Valley  JPalls  Co. 
16  R.  I.  448,  452,  17  Ail.  54:  Wkipple  t. 
BaibMMd  Co..  19  ».  L  587,  580,  .35  AtL  305  et 
seq.  We  are  of  the  opinhHi  that  tlie  extms 
ItereinbefDre  referred  to  are  sufficient  to  en- 
title the  defendant  to  a  new  trial. 

The  plaintiff  was  allowed  to  ahow,  agahist 
the  objection  of  the  defendant,  as  a  reason, 
excuse,  or  Justification  for  his  not  using  the 
running  board  on  the  occasion  of  the  acci- 
dent, ttke  degree  of  repair,  or  ratber  lack  of 
repair,  of  nmnlng  boards  on  freigbt  cars  in 
general  in  comparlaon  with  that  of  tbe  tottf 
of  freight  cars  off  tbe  tunning  board.  It  wv 
not  {iFetended  that  the  running  board  of  ear 
Na  11»487  was  ont  of  repair,  or  that  tlie  nm- 
nlng hoard  or  roof  of  any  other  ear  <m  that 
train  waa  out  of  repair.  If  the  car  in  ques- 
tion was  not  out  of  repair,  it  matters  not 
what  the  conUtlon  of  other  cars  waa  We 
fail  to  perceive  how  such  a  line  of  examina- 
tion was  competent,  and  its  admiaston,  we 
are  of  the  opinion,  was  erroneons.  The  de- 
fendant's other  objectlima  1o  the  admiaaion 
of  erldenee  were  property  overrulad,  in  ov 
opinion.  New  trial  granted,  and  ca«e  remit- 
ted to  th«  eonunon  pleas  division  for  farther 
proceedings. 


BURKE  T.  ROLIilNSON  et  aL 

(Supreme  Court  of  Rhode  Island.     Joly  9, 
1801.) 

INTE!RFLB1A.DER— VBNDOR    AND    PtlBCHASER- 
BANKRUPTCY— PAETNBR3HIP. 

1.  Two  partners  purchased  a  saloon,  deposfi- 
ing  $200,  furnished  by  one  partner,  with  th? 
plaintiff,  with  whom  the  bill  of  sale  w^as  al$4 
deposited.  Another  payment  was  to  be  nude, 
and  tbe  bill  of  sale  delivered,  on  tbe  partner;' 
obtnining  a  license;  but.  If  license  was  refused 
them,  tbe  sale  was  to  be  canceled,  and  the  de 
posit  returned.  The  license  waa  obtained,  hot 
the  firm  refused  to  complete  the  purduse. 
Held,  that  at  the  option  of  the  vendor  the  sale 
WBR  complete  on  tbe  license  being  obtained 
and  the  money  deposited  belonged  to  him. 

2.  Where  oite  member  of  a  firm  famisbed 
money,  which  was, deposited  with  a  third  party 
as  a  payment  on  a  firm  contract,  and  aftei^ 
wards  became  bankrupt,  his  trustee  had  no 
claim  to  such  money  under  Bankr.  Law,  {  5h. 
providing  that,  in  the  event  of  oae  or  more,  bat 
not  all,  the  members  of  a  partnership  beinir  ad- 
Judged  bankrupt,  the  partnership  properly  shall 
not  be  administered  in  bankruptcy,  since  tlie 
money,  wben  so  tumished,  became  tiie  proper- 
ty .afithe  firm. 
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Action  bt  Toblu  Burke  against  Joseifh 
RoUioson  and  others.  Judgment  for  plain- 
tiff. 

J^olifl  W.  Hogan,  for  complainant.  EdtrarA 
D.  BaB8«tt  md  Page,  Page  ft  CusUlng,  tof 
IMirtle*  claittiast 

amresas.  C.  J.  This  is  a  blll  of  inter- 
pleader upon  the  following  facts:  On  March 
7,  1890,  the  defendant  Rolllnson  owned  a 
aaloon  In  Providence,  and  made  a  contract 
with  Oady  &  Foumler,  co-partners,  to  sell 
It  to  them  for  the  sum  of  $1,400,  of  which 
sum  $400  was  to  be  paid  to  him  In  cash, 
^  and  the  property  to  remain  Subject  to  a 
mortgage  held  by  Burke  for  the  remaining 
$1,000,  the  payment  of  which  was  to  be  as- 
sumed by  Oady  &  Fournler.  As  it  was  not 
certain  that  the  purchasers,  Cady  &  Four- 
nler, could  obtain  a  license  for  the  sale  of 
liquor  In  the  saloon,  it  was  further  agreed 
that  Rolllnson  should  deposit  an  executed 
bill  of  sale  with  Burke;  that  Oady  &  Four- 
nler should  deposit  $200  with  Bnrke  on  ac- 
count of  said  purchase,  to  be  held  by  him 
until  a  license  should  be  granted,  when  he 
should  deliver  the  blll  of  sale  to  Cbdy  & 
Foumler  opon  their  payment  of  $200  more, 
and  that  Burke  should  then  pay  over  the 
$400  BO  received  to  RoIUnson,  and  deliver 
bis  bill  of  sale  to  Cady  ft  Fonmier;  but.  If 
the  license  was  refused,  then  he  should  pay 
back  the  $200  In  his  hands  to  Cady  ft  Four- 
nler, and  return  the  blll  of  sale  to  Rolllnson. 
The  sum  of  $200  was  deposited  according  to 
the  agreement,  which  sum  was  furnished 
by  Foumler,  and  the  bill  of  sale  was  duly 
deposited  by  Roninson.  On  the  day  of  the 
agreement  Cady  ft  Foumler  applied  for  a  li- 
cense, which  was  granted  April  29,  1880; 
but  on  April  20,  1809,  Foumler  filed  his  peti- 
tion in  bankruptcy,  upon  which  he  was  ad- 
judged a  bankrapt,  and  the  respondent 
Church  was  appointed  his  trustee  in  bank- 
ruptcy. After  the  petition  in  bankraptcy, 
Cady  ft  Foumler  refused  to  complete  their 
contract  to  purchase  the  saloon,  and  Rollln- 
son surrendered  possession  thereof  to  Burke, 
the  mortgagee,  and  custodian  of  the  bill  of 
aale,  dectlng  to  claim  the  $200  in  Burke's 
bands,  rather  than  to  sue  for  damage  for 
the  breach  of  contract.  The  tmatee  in  bank- 
ruptcy aiso  claimed  the  $200  as  assets  of  the 
firm,  and  the  complainant  filed  this  bill  The 
question -to  to  whom  the  money  belcmgs. 
We  are  of  opinion  that  the  money  belongs 
to  Roninson,  because  all  of  the  terms  of  the 
contract  as  to  the  transfer  of  title  weir« 
fulfilled.  The  only  condition  which  was  to 
defeat  the  contract  was  the  refusal  of  a  li- 
cense to  Cady  ft  Fournler.  Such  license  hav- 
ing been  granted,  Rolllnson  had  the  right 
to  demand  the  money  in  the  complalnanf  a 
hands,  and  also  to  demand  the  balance  from 
Cady  ft  Foumler.  The  refusal  of  the  de- 
fendants to  carry  out  the  contract  further 
could  not  deprive  Rolllnson  of  bis  right  nil- 


der  ft  He  bad  the  right  to  treat  It  as  an 
executed  contract  on  his  part  after  the  grant- 
ing of  the  lloenac  to  Oady  ft  Foumler,  and 
he  did  so  ti«Bt  It.  He  eotdd  allow  the  tiOe 
to  pasa  without  receiving  the  balance  of  his 
mosey,  if  he  chose  to  do  so.  There  is  no 
nggtKtlon  of  fraud  in  the  case,  and  the  in- 
solvency of  a  partner  does  not  directly  ia- 
volve  the  partnership  property,  as'  section  5b 
of  the  bankrupt  law  says:  "In  the  event  <rf 
one  or  TOore  but  not  all  at  the  member* 
of  a  partnership  being  adjudged  bankrapt, 
the  partnership  property  shall  not  be  admin- 
istered la  banhmptey,"  etc.  What  Fouralef 
paid  was  paid  for  the  partnership,  and  aa 
the  money  of  the  partnership,  and  Rolllnson 
knew  Mothing  to  the  contrary.  It  does  not 
belong  to  a  partner  as  separate  property 
simply  because  he  paid  the  money,  it  being 
presumed  that  he  will  be  reimbursed  from 
the  adsets  of  the  firm.  We  therefore  decide 
that  Rolllnson  Is  entitled  to  the  fmid,  and 
that  the  trustee  m  bankraptcy  dl  Fcdimlei 
has  no  title  to  it 


McCOTTER  ▼.  TOWN  COUNOIIi  OF  NEW 

8HORBHAM. 

(Sapreme  Omirt  of  Rhode  Island.    Jam  7, 

1901.) 

NOTIOa  OF  APPEAI^ACCIDBNT-IUaCARIUAOB 
OF  LBTTER— NEW  TRIAIi. 
The  sending  by  plaintifiC  of  a  registered 
letter  containing  the  claim  of  an  appeal  and 
bond  four  days  before  the  expiration  of  the 
time  allowed  by  law,  and  failure  of  the  letter 
to  reach  the  defendant  In  time,  is  a  case  within 
Gen.  Lews,  c.  251,  {  2,  allowing  a  new  tilal 
when  tudgment  has  been  rendered  by  aceMent, 
mistake,  or  nafoveBeen  cause. 

Action  by  William  S.  McCotter  against  flie 
town  conncil  of  New  Bhoreham.  Verdict 
for  defendant  Petition  for  new  trlaL  Peti- 
tion granted. 

Edwards  ft  Angell,  for  petitioner.  0.  E. 
Champlln,  for  respondent 

PER  CURIAM.  The  court  Is  of  opinion 
that  the  sending  of  a  registered  letter  con- 
taining the  claim  of  an  appeal  and  a  bond 
four  days  before  the  expiration  of  the  time 
allowed  by  law,  and  the  failure  of  such  let- 
ter to  reach  the  town  clerk  in  time,  is  within 
the  meaning  of  the  words  "accident  mistake, 
or  unforeseen  cause,"  as  used  In  Gen.  Laws, 
c.  261,  {  2.  McCotter  v.  Town  Council,  21  R. 
L  425,  44  Aa  473.  Petition  for  new  trial 
granted. 


In  re  JOHNSON  et  aL 
(Supreme  Cotirt  of  Rhode  Island.   Jtuu  18, 

1901.) 

WILLS-CONSTtlTrCTION— FAILTTAH  0»  ISBITB— 

BBTATE  DEVISBD—BXTBNT. 

1.  Oen.  I<aws,  c.  202,  ft  24,  provides  that,  in 
any  Hinltation  of  real  property  by  a  will,  the 
words  "leave  no  Issue,  and  words  which  may 
bnpoit  either  t  failmw  of  issne  of  a  perwn  in 
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Us  lifetime  or  at  hia  death,  or  an  Indefinite 
failure  of  issue,  sliall  be  construed  to  mean  a 
failure  of  issue  in  tlie  lifetime  or  at  the  death 
of  such  person,  unless  a  contrary  intention 
■hall  appear.  Testator  devised  one  part  of  his 
realty  to  J.,  and  the  other  part  to  B.,  and 
declared  that,  if  J.  and  B.  should  leave  no 
rarvivinK  issue,  the  parents  who  were  not  of 
the  testator's  descent  of  the  issue  of  J.  and  B. 
should  not  inherit  the  property,  bat  that  it 
•hould  be  divided  among  the  teatator's  broth- 
ers and  sisters.  Held,  that  the  failure  of  issue 
referred  to  must  be  construed  to  mean  a  fail- 
nre  of  issue  during  the  life  of  the  testator. 

2.  Gen.  Laws,  c.  203,  i  14,  provides  that, 
whenever  any  real  estate  shall  be  devised  with- 
out words  of  limitation,  such  devise  shall  be 
construed  to  pass  a  fee-simple  estate,  unless 
a  contrary  intention  shall  appear  by  Ute  will. 
Testator  devised  one  part  of  his  realty  to  J., 
and  the  other  part  to  B.,  and  provided  that  in 
case  of  the  death  of  J.  or  B.,  or  both  of  them, 
the  property  should  be  equally  divided  among 
their  issue,  and  that,  if  J.  and  B.  left  no  sur- 
viving issue,  the  parents  who  were  not  of  the 
testator's  descent  of  the  issue  of  J.  and  B. 
should  not  inherit  the  property,  but  that  it 
should  go  to  testator's  brothers  and  sisters. 
Held,  that  J.  and  B.  were  entitled  to  estates  in 
fee  nmple. 

Petition  by  Frederick  P.  Johnson  and  an- 
other for  the  construction  of  the  will  of  Wil- 
liam H.  Smith,  deceased. 

BLODGETT.  J.  The  qaestlon  presented 
by  the  agreed  statement  of  facts  is  as  to 
the  nature  of  the  estate  of  Frederick  P. 
Johnson  and  Kate  Burrows,  petitioners,  un- 
der the  will  of  WUIIam  H.  Smith,  in  the 
land  described  in  the  petition.  It  Is  conced- 
ed that  the  interest  of  Harriet  V.  Johnson, 
the  daughter  of  the  testator,  in  and  to  one- 
third  part  of  the  estate,  passed  to  the  peti- 
tioners, as  her  heirs  at  law,  upon  her  de- 
cease. Intestate.  The  third  and  fourth  claliB- 
es  of  the  will  relate  to  the  testator's  real 
estate,  and  are  as  follows:  "(3)  One  part 
to  be  given  to  my  grandson,  Frederick  P. 
Johnson,  son  of  my  daughter,  Harriet,  afore- 
said. (4)  One  part  to  be  given  to  my  grand- 
daughter, Mary  Kate  Burrows,  wife  of  Wil- 
liam E.  Burrows,  and  daughter  of  Harriet; 
her  husband  to  have  no  use  or  control  of 
said  property."  Under  the  provisions  of  sec- 
tion 14  of  chapter  203  of  the  General  Laws, 
these  words  would  rest  the  whole  title  in 
the  petitioners,  if  a  contrary  Intention  is  not 
apparent  from  other  parts  of  the  will.  The 
respondent  contends  that  this  contrary  in- 
tention Is  apparent  from  the  sixth,  seventh, 
and  eighth  clauses  of  the  will,  as  follows: 
"(6)  In  case  of  the  death  of  the  said  Fred- 
erick or  the  said  Mary  Kate,  either  or  both 
of  them,  tbe  property  of  each,  as  aforemen- 
tioned, to  be  equally  divided  among  their 
issue;  that  is  to  say,  the  property  aforemen- 
tioned of  Frederick  to  be  divided  among  his 
Issue,  and  the  property  as  aforesaid  of  tbe 
said  Mary  Kate  to  be  divided  among  her  is- 
sue. (7)  If  there  is  no  surviving  issue  of 
my  descent,  viz.  Harriet  V.  Johnson,  Fred- 
erick P.  Johnson,  Mary  Kate  Burrows,  tbe 
parents  that  are  not  of  my  descent  of  tbe 
issue  of  tbe  aforementioned  parties,  in  case 


of  tbe  death  of  said  issne,  are  not  to  inherit 
the  property,  but  it  shall  be  divided  as  b«:e- 
inafter  directed.  (8)  If  none  of  tbe  afore- 
mentioned parties  (that  is  to  say,  of  my  de- 
scent) are  living,  it  shall  be  divided  aa  fol- 
lows. Tic:  To  my  sister,  Sarah  C.  Ulner. 
wife  of  Richard  M.  Miner;  Harriet  M.  Put- 
nam, wife  of  Russell  R.  Putnam;  Pbebe  A. 
Stacy,  widow;  Violet  Oi  Palmer,  widow;  or 
their  beirs,  in  equal  projiortions:  provided, 
that  they  make  suitable  provision  for  the 
comfortable  maintenance  of  my  brother,  Ed- 
ward C.  Smith;  otherwise,  he  is  to  have  an 
equal  share  of  said  property."  In  support 
of  this  contention  It  is  argued  that  tbe  fail- 
ure of  Issue  referred  to  in  the  seventh  clause 
means  an  indefinite  failure  of  issne  at  some* 
remote  period  after  tbe  death  of  the  testa- 
tor, and  does  not  refer  to  a  failure  of  Issue 
during  tbe  life  of  the  testator.  We  think 
that  this  contention  Is  overcome  by  the  pro- 
TlsIoDS  of  section  24,  c.  202,  Gen.  Laws,  as 
follows:  "In  any  limitation  of  real  or  per- 
sonal estate  by  deed,  wiU,  or  other  Instru- 
ment in  writing,  hereafter  executed,  the 
words  'die  without  issue,'  or  'die  without 
leaving  issue,'  or  'leave  no  Issue,'  or  'die 
without'  heirs  of  the  body,'  or  any  other 
words  that  may  Import  either  a  want  or 
failure  of  issue  of  any  person  in  his  lifetime 
or  at  tbe  time  of  his  death,  or  an  indefinite 
failure  of  his  issue,  shall  be  constraed  to 
mean  a  want  or  failure  of  issue  in  the  life- 
time or  at  the  death  of  such  person,  and 
not  an  indefinite  failure  of  his  issue,  unless 
a  contrary  intention  shall  clearly  appear  by 
the  instrument  containing  such  limitation.* 
In  Harris  v.  Dyer,  18  R.  L  640,  21  AtL  Kl, 
tbe  language  used  was  of  similar  Import 
and  the  court  decided  that  the  failure  of 
issue  referred  to  was  a  failure  of  Issue  in 
the  lifetime  of  the  testator.  The  instrument 
before  us  is  a  holographic  will;  and  is  mani- 
festly inartiflclally  drawn,  but,  upon  a  care- 
ful consideration  of  all  its  provisions,  we 
are  of  tbe  opinion  that  the  petitioners,  Fred- 
erick P.  Johnson  and  Kate  Burrows,  are 
seised  of  an  estate  in  fee  simple  In  the  prem- 
ises set  forth  In  the  petition.  Decree  ac- 
cordingly. 


HORTON  T.  FBINBERO. 

(Supreme  Court  of  Rhode  Island.    July  IB, 

1901.) 

NEW  TRIAI<-APPUCATION— miB. 
Under  Gen.  Laws,  c.  251,  {  2,  providing 
that  a  new  trial  on  the  ground  of  newly-di*- 
covered  evidence  may  be  granted  only  in  a 
suit  which  shall  have  been  tried  or  decided 
within  one  year  previous  to  the  application, 
the  application  must  be  filed  within  one  year 
of  the  decision  of  the  case;  and  an  application 
filed  more  than  one  year  after  such  decision, 
but  within  a  year  after  the  decision  of  a  previ- 
ons  motion  for  new  trial,  is  too  late. 

Action  by  Daniel  H.  Horton  against  Mor- 
ris Felnberg,  Application  for  a  new  tilaL 
Dismissed. 
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HULL  T.  SPBAGUE. 


Page,  Page  &  Gushing,  for  plaintiff.  John 
Doran,  for  defendant 

STINESS,  a  J.  Tbla  case  vrwa  tried  and 
decided  In  the  common  pleas  division  June 
16,  189a  The  defendant's  petition  for  a 
new  trial  upon  the  ground  that  the  verdict 
was  against  the  evidence  was  denied  In  this 
division  June  13,  lOOa  On  June  19,  1900, 
the  defendant  filed  this  second  petition  for  a 
new  trial  upon  the  ground  of  newly-discover- 
ed evidence.  Qen.  Laws,  c.  2^1,  i  2,  pro- 
vides for  a  new  trial  on  the  ground  of  newly- 
discovered  evidence  only  In  a  "suit  which 
shall  have  been  tried  or  decided  in  the  com- 
mon pleas  division,  or  In  any  district  court, 
within  one  year  previous  to  such  applica- 
tion." Hence  this  petition,  which  was  not 
filed  until  more  than  two  years  after  the 
case  had  been  tried  and  decided  In  the  com- 
mon pleas  division,  comes  too  late.  Possi- 
bly the  defendant  has  the  idea  that,  as  this 
petition  was  filed  within  one  year  from  the 
decision  In  this  court,  It  Is  filed  In  time. 
Prior  to.  the  Judiciary  act  of  1893,  Pub.  St 
c.  221,  I  2,  provided  that  when  It  should  ap- 
pear to  the  supreme  court  "in  a  suit  which 
shall  hare  been  tried  or  decided  therein, 
or  which  shall  have  been  tried  or  decided 
in  the  court  of  common  pleas  within  one 
year,"  a  new  trial  might  be  granted.  The 
reference  to  the  supreme  court  Is  omitted 
from  the  present  statute,  although  we  do  not 
deem  this  to  be  very  important,  from  the 
fact  that  in  either  case  the  petition  for  a 
new  trial  is  to  be  filed  within  one  year  after 
the  trial  or  decision  of  the  case  Itself,  not 
in  one  year  after  the  decision  of  a  petition 
tor  a  new  trial.  If  this  last  time  was  to 
control,  one  might  continue  his  case  indefi- 
nitely by  filing  a  petition  for  a  new  trial 
within  one  year  from  the  decision  upon  the 
preceding  petition.  The  statute  evidently  of- 
fers a  period  of  one  year,  and  that  only  from 
the  date  of  the  trial  or  decision,  for  the  fil- 
ing of  a  petition  for  a  new  trial,  upon  what- 
ever ground  it  may  be  based.  The  present 
petition  was  not  filed  within  that  time,  and 
hence  it  must  be  dismissed. 


HULL  T.  SPRAGUH 

(Supreme  Obnrt  of  Rhode  Island.    July  13, 

1901.) 

MALICIOUS  PHOSBCUTION—PLEADINO— DECLA- 
RATION. 

1.  In  an  action  for  malicious  prosecution,  a 
declaration  is  demurrable  which  fails  to  allege 
the  travel  and  result  of  the  action  complained 
of  as  malicious.  In  the  court  where  such  action 
waa  begun. 

2.  A  demurrer  to  piaintiSTs  surrejoinder 
reaches  back  through  all  the  pleadings,  and  will 
attach  to  a  substantial  defect  in  the  declara- 
tion. 

Action  by  Joseph  A.  Hull  against  Amasa 
Sprague,  2d,  for  malicious  prosecution.  De- 
fendant's demurrer  to  plaintlfTs  declaration 
sustained. 


Franklin  P.  Owen,  for  plalntUf.  TiUinc- 
hast  &  Tlllinghast  for  defendant 

TILLINGHAST,  J.  The  declaration  la 
this  case  is  demurrable,  in  that  It  fails  t* 
allege  the  travel  and  result  of  the  action 
complained  of  as  malicious.  In  the  court 
where  such  action  was  begun.  It  Is  true 
that  it  appears  from  the  voluminous  plead- 
ings in  the  case  that  there  was  a  trial  of 
the  action  complained  of  as  malicious,  in 
the  lower  court,  and  that  It  resulted  in  favor 
of  the  present  defendant  who  was  the  plain- 
tiff in  that  suit  But  under  all  the  prece- 
dents, and  under  the  well-settied  law  in  such 
cases,  the  travel  of  the  original  action,  and 
the  result  thereof,  should  have  been  set 
out  In  the  declaration  In  this  case.  Se» 
Newell,  llaL  Pros.  396-401.  In  Spring  v.  Be- 
sore,  12  B.  Mon.  665,  the  court  say:  "The 
correct  doctrine  on  the  subject  Is,  In  our 
opinion,  that  the  decree  or  Judgment  in  fa- 
vor of  the  plaintiff,  although  it  be  aftw- 
wards  reversed,  is,  in  cases  where  the  par> 
ties  have  appeared,  and  proof  has  been  heard 
on  both  sides,  conclusive  evidence  of  proba- 
ble cause,  unless  other  matters  be  relied  upon, 
to  Impeach  the  Judgment  or  decree,  and  to- 
show  that  it  was  obtained  by  fraud;  and  in 
that  case  it  Is  Indispensable  that  such  matter- 
should  be  alleged  in  the  plaintiff's  declara- 
tion, for,  unless  it  be  done,  as  the  other  facts 
which  have  to  be  stated  establish  the  ex- 
istence of  probable  cause,  the  declaration  !■• 
snlcldaL  The  plaintilTa  declaration  wiU  i(> 
self  always  furnish  evidence  of  probable 
cause  when  it  states,  as  it  must  do,  the  pro- 
ceedings that  have  taken  place  in  the  suit 
alleged  to  be  malicious,  and  shows  that  a. 
Judgment  or  decree  has  been  rendered' 
against  the  plaintiff.  To  counteract  the  ef- 
fect of  the  Judgment  or  decree,  and  the  legal 
deduction  of  probable  cause,  it  is  Incumbent 
upon  him  to  malce  it  appear  in  his  declara- 
tion that  such  Judgment  or  decree  waa  un- 
fairly obtained,  and  was  the  result  of  acts- 
of  malice,  fraud,  and  oppression  on  the  part 
of  the  defendant,  designed  and  having  the 
effect  to  deprive  him  of  the  opportunity  and 
necessary  means  to  have  defeated  the  suit 
and  obtained  a  Judgment  In  his  favor."  Un- 
der the  decision  of  this  court  in  Giusti  t. 
Del  Papa,  19  R.  L  838,  83  AtL  525,  a  Judg- 
ment in  the  lower  court  in  favor  of  a  plain- 
tiff in  an  action  complained  of  as  mallclous- 
Is  prima  fade  evidence  of  probable  cause, 
and,  hi  effect  stands  as  conclusive  imtU 
something  further  is  alleged  in  the  declara- 
tion to  rebut  the  presumption  arising  from 
the  allegation  of  such  a  Judgment  in  the  low- 
et  court  See,  also,  Welch  v.  Railway  Corp., 
14  R.  I.  609;  Collins  v.  CampbeU,  18  R.  L 
738,  31  AtL  832.  So  to  draw  a  declaratiim 
as  to  necessitate  or  even  permn  the  piling 
up  of  technical  pleadings  until  they  reach 
a  demurrer  to  a  surrejoinder,  as  was  done 
in  this  case,  before  reaching  an  Issue,  whea 
the  same  issue  might  readily  have  been  rals- 
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«d  by  a  simple  decbiration,  and  a  plea  of  the 
general  Issue  thereto,  ought  not  to  be  per- 
mitted. As  the  defendant's  demurrer  to  the 
plalntUTa  surrejoinder  reaches  back  In  ef- 
fect through  all  the  pleadlngst  and  attaches 
a|>on  the  first  substantial  defect  therein  (Rall- 
tOD  V.  Taylor,  20  R.  I.  284,  88  AtX.  960),  it 
reaches  the  defect  above  referred  to  In  the 
declarstlon;  and  hence  the  demurrer  is  sus- 
tained, and  the  case  remanded  for  further 
proceedings. 


JEINK8  «t  al.  T.  8TBBRB. 

fSnpreme  Qourt  of  Rhode  Island.    July  2, 

1901.) 

BBSCENT  AND  DISTRIBUTION— DHBTB-SALB 
or  RKAL  BBTATEi-ANCBSTRAI.  AND  OXNBRAL 
BBTATB— FRBFSRBNCB— EQVITT  —  UARSUAIt- 
INO  ASSBTS.  , 

1.  Where,  between  classes  of  heirs,  questions 
arise  which  affect  the  equitable  marshaling  of 
iht  debts  and  assets,  a  court  of  equity  will  In- 
tarrene. 

2.  Where  a  decedent's  estate  consists  in  part 
of  ancestral  realty  and  in  part  of  property  ac- 
(nrtred  by  purchase,  which  would  go  to  col- 
lateral heirs,  and  it  is  necessaary  to  sell  real 
eetate  for  debrts,  as  between  tiM  two  classes  of 
heirs  each  class  of  the  realty  should  bear  its 
proportionate  burden. 

Suit  by  Edward  N.  Jenks  and  others 
against  Arnold  B.  Steere,  as  administrator  of 
the  estate  of  Nathaniel  W.  Jenks,  deceased. 
i>emurrw  to  complaisanta'  bill  overruled. 

Sdwin  Aldrlcb  and  Lirlngston  Scott,  for 
ooaiplaki^vts.    James  H»riB,  for  respond- 


BTINBSS,  O.  J.  This  Is  a  bill  to  restrain 
tlie  respondent,  as  administrator  upon  the 
estate  of  Nathaniel  W.  Jenks,  of  Burrillytlle, 
firom  selling  certain  real  estate  to  pay  debts 
of  the  Intestate,  to  the  prejudice  of  the  com- 
pMnants.  Hie  respondent  demurs  to  the 
bilL  The  case  stated  is  this:  A  part  of  the 
real  estate  of  said  intestate  was  acquired  by 
desceBt  from  his  paternal  ancestor,  and  the 
other  part  by  purchase.  He  died  in  1897,  In- 
testate, and  leaving  uo  children.  The  admin- 
totrator,  having  found  it  necessary  to  sell  a 
portion,  at  least,  of  the  real  estate  to  pay 
debts,  obtained  permission  of  the  probate 
eonrt  to  sell  all  of  the  real  estate  if  neces- 
oary,  and  the  bill  alleges  that  the  adminis- 
trator Is  about  to  sell  that  portion  which 
-came  to  the  Intestate  by  descent  before  ex- 
hausting that  which  came  to  him  by  pur- 
chase. The  complaiuants  are  those  who  suc- 
ceed to  the  ancestral  estate  under  Gen.  Laws, 
«.  210,  {  6;  and  the  proposed  sale  thereof,  It 
Is  claimed,  will  deprive  them  of  all  interest 
therein,  because  tlie  debts  amount  to  more 
than  the  Talue  of  this  port  of  the  real  estate. 
Their  claim  Is  that  the  real  estate  acquired 
by  purchase  should  be  first' sold;  the  effect  of 
which  wouM  be  to  deprive  the  respondents, 
lieirs  of  a  moiety  through  the  mother,  of 
whom  the  Bdministni1x>r  Is  one,  of  nearly  all 


of  their  share  of  Inheritance.  Tliere  can  be 
no  doubt  of  the  power  of  a  conrt  of  equity 
to  control  the  execution  of  a  decree  of  a 
conrt  of  probate  npon  a  proper  statement  fa 
equitable  relief.  Ratbbone  ▼.  Lyman,  8  R.  L 
155;  Wood  ▼.  Hammond.  16  S.  L  98,  17  AtL 
324,  18  AU.  198.  This  biU  before  us  prescB* 
special  equities.  All  the  real  estate  of  i 
decedent  la  IlaUe  for  his  defcts,  Itreepe^it 
of  the  fact  that  some  of  It  may  be  aseestnl 
estate;  and  an  heir  Is  not  fnlly  entitled  to 
his  stmre  until  the  debts  are  paid.  Althou^ 
be  htAda  the  title,  he  holds  it  subject  to  the 
liability.  When,  borwever,  as  between  clas  >«s 
at  heirs,  qnestions  aorloe  which  affect  the 
eqnltable  marshaling  of  debts  and  assets,  t 
court  of  eqnity  will  Intervene.  The  argu- 
ment of  the  complainants  Is  that  the  pirile; 
of  the  statute  separates  ancestral  property 
from  the  general  eertate  which  would  go  ta 
collateral  heirs  for  the  purpose  of  keeping  it 
In  the  line  of  the  ancestor  who  brought  ft 
Into  the  family,  thus  giving  It  a  clmracter 
or  privilege  similar  to  that  of  property  de- 
vised, which  Is  not  taken  for  debts  until  after 
property  not  devised  has  been  exhausted. 
The  argmnent  for  the  defendant  Is  that  u 
our  law  has  never  made  any  express  distinc- 
tion between  the  classes  of  property  to  be 
sold,  but  makes  it  all  liable  for  tbe  payment 
of  debts,  one  part  csn  be  sold  as  well  as  an- 
other. In  Smith  y.  Smith,  4  R.  I.  l,  the  his- 
tory of  this  law  was  reviewed  at  length,  and 
it  was  decided  that  the  clause  resting  to  an- 
cestral estate  was  In  the  nature  of  a  proviso 
to  the  canons  of  the  statute,  limitmg  the  dee- 
cent  of  such  estate  according  to  the  practice 
under  the  laws  of  Bngland  and  of  this  colony. 
Evidently,  the  law  was  Intended  to  favor  an- 
cestral descent,  and  hence  It  wouM  be  quit* 
contrary  to  the  spirit  of  the  law  to  allow  aa- 
cestral  property  to  be  taken  In  the  first  fai- 
stance  for  the  payment  of  debts,  since  this 
would  defeat  the  proTlso.  Nevertheleas.  we 
see  nothing  In  the  act  to  warrant  the  conclu- 
sion that  It  was  Intended  to  operate  as  a 
special  devise,  because  it  affects  only  prop- 
erty which  Is  to  stand  for  descent  after  debts 
have  been  paid,  and  there  la  no  provlsioB 
that  it  is  to  be  excluded  for  this  purpose. 
In  Hays  r.  Jackson,  6  Mass.  149,  a  ques- 
tion arose  whether  debts  should  be  paid  oat 
of  real  estate  which  passed  under  the  resid- 
uary clause  of  a  will,  or  out  of  real  estate 
acquired  after  the  will  was  made,  which  was 
Intestate  property  descending  to  the  heirs. 
Parsons,  C.  J.,  said:  "The  general  rule  is 
equity  for  marshaling  assets  Is  thus  settled: 
(1)  The  personal  estate,  excepting  specific 
bequests,  or  such  of  it  as  la  exempted  froiB 
the  payment  of  debts;  (2)  the  real  estate 
which  Is  appropriated  In  the  will  aa  a  fund 
fbr  the  payment;  (3)  the  descended  estate, 
whether  the  testator  was  seised  of  It  wben 
the  win  was  made  or  It  was  afterwards  at 
quired;  (4)  the  rents  and  profits  of  It,  r^ 
served  by  the  heir  after  the  testator's  deatt: 
(5)  the  lands  specifically  devised,  althoigb 
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tlwy  may  be  (eaerally  charged  with  the  pay* 
OMBt  of  the  debta,  but  sot  specially  appn>> 
pilated  for  that  pnrpose.  And  this  rule  is 
-ecBecnted  by  a  decree  In  chancery,  according 
to  the  rights  of  the  pcurttes  respectively  in- 
terested." In  that  case  the  debts  were  or- 
-deied  to  be  paid  out  of  the  residuary  estate, 
the  secoDd  of  the  aboy«  classes,  upon  the 
ground  that  a  testator  may  bind,  by  his  dls- 
posltlcns,  his  legatees,  devisees,  and  heirs, 
and  that  a  residuary  devise,  operating  after 
the  payment  of  debta,  was  such  a  binding  dis- 
position. If  It  be  Inequitable  to  diicrlml- 
nate  against  the  heirs  of  ancestral  estate,  It 
is  etpiaUy  Inequitable  to  do  so  as  to  general 
tielrs,  whose  rights  are  as  strong  and  as 
carefully  preserved  in  our  statutes  as  the 
others  with  respect  to  the  property  which 
can  go  to  them.  Neither  the  diligence  of 
-oonnael  nor  the  eocamlnatlon  of  the  coort  has 
4URCIosed  a  case  Involving  the  exact  question 
iiere  raised.  The  principle,  however,  upon 
-which  it  depends  la  not  hard  to  find.  It  Is  a 
familiar  rule  in  regard  to  creditors  that  equal- 
ity Is  equity.  The  principle  is  equally  appU- 
-cable  to  classes  of  dalmants  such  as  those 
before  as.  Each  class  is  entitled  to  interests 
in  real  estate  aftw  the  payment  of  debts. 
TThe  whole  bunlen  sbovld  be  thrown  ndther 
«pon  oae  class  nor  the  other.  The  bill  prays 
Ibr  alternative  ratief  by  dividing  the  burden 
•of  the  debts  proportloaally  upon  the  two 
-classes  of  hehv,  and  this,  we  think,  is  proper. 
^The  demurrer  to  the  bill  ia  therefore  otw- 
mled  npou  this  gronnd. 


McNAIXT  et  al.  v.  McNALLT  et  aL 

<Snptem«  Oaurt  of  Bhode  Island.    July  11, 
1001.) 

WILLS— HEAL  BSTATE^-CONDITIONAL  DEVIdK— 
CHARGE  ON  BSTATB— ESTATE  DEVISED— NA- 
TnRE—PBOPBRTT— DESCRIPTION. 

1.  Testatrix  devised  the  upper  tenement  in 
the  bouse  on  lot  No.  1,  intiudtne  the  lot,  to  her 
-dangbter,'  on  oondition  that  she  should  pay 
$400  to  one  of  the  other  heirs,  and  the  lower 
tenement  to  her  son  forever,  on  condition  that 
'be  should  pay  the  other  heirs  $300;  and  in  a 
■flimilar  manner  devised  lot  No.  Z  to  another  son 
and  danehter.  The  sums  desienated  were  to 
be  paid  the  other  heirs  within  three  years,  and 
the  will  contained  no  residuary  clause,  and 
lots  1  and  2  and  the  improvements  thereon 
'Constituted  testatrix's  entirp  estate.  Held,  that 
payments  of  the  sums  specified  were  neither 
conditions  precedent  nor  subsequent,  but  con- 
stituted a  charge  on  the  estates  devised. 

2.  The  devisees  of  each  lot  -were  entitled  to 
.estates  in  fee  as  tenants  in  common. 

8.  Where  the  lots  devised  hy  testati-ix  were 
not  a  part  of  any  platted  land,  and  had  never 
been  designated  by  nnnrber,  but  had  been  pur- 
chased by  her  at  different  times,  and  were  de- 
vised by  her  as  lots  No.  1  and  No.  2,  No.  1 
must  ha  construed  to  mean  the  one  first  pur- 
chased, and  No.  2  the  later  purchase. 

Bill  by  Frank  McNally  and  others  against 
James  IS.  McXally  and  others  for  the  con- 
-etmctlon  of  ttie  will  of  Mary  )f«NaUy,  de- 
ceased. 


Charles  B.  Easton,  Cor  complslnsnts. 
Thomas  W.  Bohinson,  for  raq^ndents. 

STINESS,  a  J.  The  wlU  of  Mary  Mo- 
Nally  gave  to  her  daughter  Oatherlne  Bell 
"the  npper  tenement  in  house  on  lot  No.  1, 
Including  lot,  conditioned!  upon  said  Cath- 
erine paying  to  my  daughter  Annie  Whalan 
the  mm  of  $400."  Alao  to  "J'rank  MoNally 
the  lower  tenement  in  above  said  honse^ 
forever,  conditioned  upon  said  Frank  paying 
to  my  son  James  B.  and  daughter  Eliza 
the  sum  of  ^00.00  cash)  three  hundred 
dollars."  The  two  tenements  In  house  on 
lot  No.  2  were  devised  in  similar  terms,  the 
lower  to  James  E.  and  Eliza,  including  lot; 
and  the  npper  to  Bridget  McNally.  Then 
followed  I  these  two  clauses:  "The  above 
sums  to  be  paid  within  three  years  from  the 
time  of  my  decease.  Also  faid  James  BL 
and  laiza  are  required  to  provide  suitable 
provisions  for  the  sustenance  of  my  son 
Philip  during  his  Ufe."  The  bill  prays  for 
a  construction  of  the  will  with  a  view  to 
dlvUllng  the  interests  of  the  parties,  the  re- 
spondents admitting  the  allegationa  of  the 
hiU  and  Joining  In  the  prayer. 

The  first  question  raised  Is  whether  the 
payment  of  the  sums  stated  Is  a  condition 
precedent  or  condition  subsequent,  or  a 
charge  upon  the  real  estate  devised.  It  la 
plain  that  the  will  does  not  create  a  con- 
dition precedent,  because  the  devises  are  to 
take  effect  ■apou  the  death  of  the  testatrix, 
while  the  payment  Is  postponed  for  three 
years;  nor  a  condition  subsequent,  because 
there  Is  nothing  in  the  will  to  show  an  in- 
tention of  the  testatrix  to  subject  the  estate 
to  forfeiture.  The  payments  were  not  for 
the  benefit  of  her  estate  or  of  her  hetra, 
generally,  to  whom  a  forfeiture  would  In- 
ure, but  a  mode  of  equalizing  her  gifts  by 
requiring  children  to  whom  real  estate  was 
devised  to  make  payments  of  money  to  other 
children  who  received  no  other  gift  from 
her.  As  there  Is  no  residuary  clause  In  the 
will.  It  Is  evident  that  her  property  con- 
sisted only  of  this  real  estate,  which  cotiid 
not  be  divided  Into  as  many  parts  as  there 
were  chlldi'en;  hence  the  equalization  In 
payments  of  money.  The  use  of  the  word 
"conditioned"  does  not  neceesarily  Imply  a 
strict  condition,  either  precedent  or  subse- 
quent Hie  Intention  must  control.  2 
Waahb.  Beal  Prop.  (5th  Ed.)  446,  par.  8, 
and  cases  cited  in  note  5.  We  think  that  the 
Intent  In  this  case  was  to  make  the  pay- 
ments a  charge  upon  the  estate  devised.  In 
Clapp  V.  Clapp,  6  B.  I.  129,  a  devise  sub- 
ject to  the  support  of  a  daughter  was  held 
to  be  a  charge. 

The  next  question  Is  as  to  the  estate 
which  the  devlaees  of  lots  1  and  2  take  «ni- 
der  the  wilL  The  will  gives  particular 
tenements,  with  the  words  "including  lot" 
In  two  olauses,  and  makes  no  referenee  to 
the  lot  In  tiie  other  two  clanses,  but  ce- 
quhres  the  deviseeB  In  all  the  dauses  to  arnka 
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the  payments  to  other  children.  In  BUng  r. 
Cole,  6  R.  I.  S84,  Ames,  a  J.,  eald:  "It  has 
long  been  settled  that  where  a  devisee, 
whose  estate  la  nndeflned,  la  directed  to 
pay  a  specific  snm  In  grosa,  he  takes  an 
estate  in  fee,  on  the  ground  that,  if  he  took 
an  estate  for  life  only,  be  might  be  damni- 
fied by  the  determlBatlon  of  his  Interest  be- 
fore the  reimbursement  of  his  expenditure; 
and  that  the  disparity  of  the  sum  imposed 
to  the  value  of  the  land  does  not  prevent  the 
enlargement  of  the  estate."  Upon  this  prin- 
ciple the  devisees  of  each  lot  take  estates 
In  fee  as  tenants  In  common.  This  seems 
to  be  consonant  with  the  Intention  of  the 
testatrix,  because  In  devising  the  tenements 
she  uses  the  word  "forever,"  which  Indicates 
that  she  had  In  mind  a  permanent  estate. 
The  next  question  is  as  to  the  identifica- 
tion of  the  lots.  It  Is  agreed  that  the  lots 
are  not  upon  platted  land,  and  are  not,  and 
never  have  been,  designated  by  plat  num- 
bers. It  appears,  however,  that  two  par- 
cels of  land  were  bought  at  different  times. 
In  view  of  these  facts  we  Infer  that,  when 
the  testatrix  referred  to  lot  No.  1,  she  meant 
the  lot  bought  first,  and  that  lot  No.  2  was 
the  other  lot,  bought  later.  Decree  accord- 
ingly. 


KENT  T.  HALLIDAT  et  al. 
(Supreme  Court  of  Rhode  laland.    July  11, 

1901.) 

BREACH  OF  WARRANTY— PLBADINO. 

1.  Plaintiff  alleged  that  he  purchased  Paris 
green  of  defendants,  to  kill  potato  bugs,  and 
that  because  of  the  impure  and  weak  character 
of  the  article  it  failed  to  kill  them,  and  that 
by  reason  of  such  failure  plaintiff's  crop  was 
mined.  Btld,  that  the  alleged  damages  were 
not  so  remote  and  indefinite  as  to  render  the 
declaration  demurrable. 

2.  An  allegation  that  defendants  expressly 
"or"  impliedly  warranted  that  a  quantity  of 
Paris  green  sold  to  plaintiff  would  kill  potato 
bugs  was  bad  for  ambiguity  and  uncertainty. 

Action  by  Alfred  J.  Kent  against  Halliday 
Bros.  Demurrer  to  the  first  count  of  the 
declaration  overruled,  and  demurrer  to  the 
second  count  sustained. 

Page,  Page  &  Gushing,  for  plaintiff.  John 
P.  Beagan,  for  defendants.     ' 

TILiLINGHAST,  X  This  Is  an  action  of 
assumpsit  for  breach  of  warranty  in  the  sale 
of  Paris  green.  The  first  count  In  the  decla- 
ration sets  out  substantially  that  the  plain- 
tiff is  a  farmer  in  East  Providence,  and 
at  the  time  in  question  had  a  large  crop  of 
growing  potatoes;  that  he  purchased  of  the 
defendants  12  pounds  of  Paris  green,  which 
they  promised  and  warranted  to  be  pure 
Paris  green,  and  that  it  would  kill  the  potato 
bugs  upon  the  plalntifTs  aforesaid  growing 
crop  of  potatoes;  that  he  applied  said  Paris 
green  In  a  reasonable  and  proi>er  manner 
to  said  growing  crop,  but  that  It  was  im- 
pure, weak,  and  not  sufficiently  strong  to 


kill  said  potato  bugs,  and  did  not  kill  them, 
or  any  considerable  portion  thereoC    It  also 
alleges  that  the  defendants  knew,  when  tbey 
sold  said  Paris  green,  that  the  plaintUC  in- 
tended to  use  the  same  to  exterminate  said 
bugs,  and  sold  the  same  to  him   for  that 
purpose;    and  that,  by  reason  of  the  prem- 
ises, the  plaintiff  has  suffered  damages.    Tlie 
second  count  differs  from  the  first  only  in 
that  it   alleges  that,   when   the  defendants 
sold  said  Paris  green  to  the  plalntUT.  tbey 
"expressly  or  impliedly  promised  and   war- 
ranted that  It  was  of  sufficient  strength  to 
destroy  said  potato  bugs."    The  defendants 
demur  to  said  declaration  on  the  gronnds: 
First,  that  it  does  not  appear  by  the   first 
count  thereof  that  the  plaintiff  has  soffered 
any  damages;   second,  that  the  damages  al- 
leged in  the  first  count  are  too  remote,  'vagae, 
indefinite,  and  uncertain;  third,  that  the  sec- 
ond count  is  Insufficient,  In  that  there  conld 
be  no  implied  warranty  In  the  sale  of  the 
article  described;    fourth,  that  the  second 
count  is  demurrable  for  duplicity.  In  that  tt 
sets  up  an  express  and  an  implied  wammtr; 
fifth,  that  the  measure  of  damages  as  set 
forth  in  the  second  count  is  remote,  vague, 
indefinite,  and  uncertain;   and,  sixth,  that  tt 
does  not  appear  in  and  by  the  second  count 
that  the  plaintiff  has  suffered  any  damages. 
We  do  not  think  that  the  grounds  of  de- 
murrer to  the  first  count  are  well   taken. 
This  count  alleges,  in  sabstance,  that,   be- 
cause of  the  weak  and  inefficient  characta 
of  the  Paris  green,  it  failed  to  accomplish 
the  object  for  which  it  was  purchased,  and 
the  object  which  the  defendants  expressly 
promised  and  warranted  that  It  would  ac- 
complish, namely,  the  destruction  of  said  po- 
tato bugs;  and  that  by  reason  of  such  fail- 
ure the  plalntlfrs  potato  crop  was  ruined. 
In  view  of  these  direct  and  positive  allega- 
tions, which,  for  the  purposes  of  the  case,  as 
It  now  stands,  must  be  taken  to  be  true,  we 
fail  to  see  how  it  can  be  successfully  claimed 
by  the  defendants  that  It  does  not  appear  by 
said  count  that  the  plaintiff  has  suffered  any 
damage.    And  this  statement  applies  as  well 
to  the  second  ground  of  demurrer  to  the  first 
count,   namely,    that   the   damages   alleged 
therein  are  too  remote,  vague,  indefinite,  and 
uncertain;   for,  whether  the  damages  claim- 
ed are,  as  matter  of  law,  too  remote  to  war- 
rant the  Jury  in  allowing  them,  will  depend 
upon  whether  the  plaintiff  is  able  to  show  at 
the  trial  that  they  were  the  natural  and  prox- 
imate result  of  the  breach  of  warranty  In 
the  sale  of  the  said  Paris  green;    and  tliis 
question  cannot  be  determined  on  demurrer. 
See  Leland  v.  Tousey,  6  Hill,  328.    The  ar- 
gument adduced  by  defendants'  counsel  in 
support  of  this  ground  of  his  demurrer  Is  as 
follows:     "It  Is  submitted  that  the  failure 
of  a  proper  crop  of  potatoes  may  be  due  to 
so  many  different  causes  that  it  cannot  be 
predicated  that  the  insufficient  strength  of 
a  given  quantity  of  Paris  green  could  be  the 
proximate  cause  of  the  loss.    The  soil,  tbe 
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weather,  the  care  and  oversight  exercised, 
are  ever  so  much  more  Important  than  the 
mere  use  of  a  specific  drug  or  chemical  to  be 
used  for  the  purpose  of  destroying  bugs. 
The  declaration  does  not  aver,  nor  can  It  be 
asserted,  that  either  one  of  the  superior  caus- 
es was  not  the  effective  cause  of  the  loss  of 
this  crop."  Very  likely  this  argument  might 
be  properly  and  pertinently  used  before  the 
Jury  in  the  trial  of  the  case  on  its  merits. 
But,  so  long  as  we  have  only  to  do  with  the 
declaration  before  us,  which  alleges,  as  al- 
ready suggested,  that  the  damages  complain- 
ed of  were  sustained  by  the  particular  cause 
aforesaid,  we  cannot  assume  that  they  might 
have  been  sustained  by  the  other  causes  re- 
ferred to.  Of  course,  It  cannot  be  said— 
as  well  argued  by  defendants'  counsel— that 
the  natural  consequence  of  using  Paris 
green  opon  potato  vines  In  that  the  planters 
will  obtain  a  good  crop  of  potatoes,  or  that 
the  failure  to  use  Paris  green  thereon  will 
necessarily  cause  the  loss  of  a  potato  crop. 
But,  while  this  is  so,  we  cannot  say  that  It 
may  not  be  proved  to  the  satisfaction  of  the 
jury  in  this  case  that  the  loss  complained  of 
was  sustained  in  the  manner  alleged  in  said 
count;  that  Is  to  say,  solely  by  reason  of 
the  weakness  and  Inefficiency  of  said  drug. 
And,  If  that  fact  be  shown  in  connection  with 
an  express  warranty  that  it  was  of  sufficient 
strength  and  character  to  destroy  said  bugs, 
we  cannot  say  that  the  case  will  not  be 
made  out.  In  Sunnyslde  Land  Co.  v.  Wil- 
lamette Bridge  R.  Co..  20  Or.  544,  29  Pac.  836, 
the  conrt  say:  "The  complaint  sets  out  a 
contract  between  the  parties,  and  avers  a 
breach  thereof  by  defendant  The  demurrer 
admitting  the  truth  of  the  complaint,  the 
plaintiff  is  ^titled  to  nominal  damages,  at 
least,  and  this  is  sufficient  on  demurrer." 
In  that  case  the  defendant  contended  that 
the  items  of  plaintiff's  damages  as  stated 
were  so  speculative,  remote,  and  uncertain 
as  to  form  no  basis  for  damages.  In  1  Suth. 
Dam.  {  417,  It  Is  laid  down  that:  "An  er- 
roneous claim  of  damages  in  a  declaration 
does  not  make  It  demurrable.  Objection 
should  be  made  to  such  claim  on  the  trial." 
See,  also,  5  Enc.  PI.  &  Prac.  704;  Telegraph 
Co.  V.  Hopkins,  49  Ind.  223;  Oowley  v.  Da- 
vidson, 10  Minn.  392  (Oil.  314).  In  8  Am.  ft 
Eng.  Bnc.  Lew  (2d  Bd.)  587,  the  law  is  stat- 
ed as  follows:  "Where  an  article  desired  for 
a  specific  purpose  known  to  the  vendor  Is 
sold  with  a  warranty  that  it  Is  of  a  certain 
necessary  quality,  which  it  is  not,  there  may 
be  a  recovery,  not  simply  of  the  difference 
between  the  value  of  the  article  sold  and  Its 
value  as  represented,  but  for  any  damage 
which  naturally  results  from  the  contem- 
plated use  of  the  article  sold."  In  Ferris  v. 
Comstock,  S3  Oonn.  MS,  It  was  held  that 
the  person  to  whom  poor  seed  was  sold  ought 
to  recover  the  value  of  his  labor  expended 
in  preparing  his  ground  for  the  receipt  of 
the  seed  after  deducting  all  general  benefit 
to  the  land  resulting  from  such  labor;   also 


the  value  of  the  labor  expended  in  planting 
the  seed,  and  the  sum  of  money  paid  in  its 
purchase,  together  with  the  interest  on  the 
several  amounts.  The  case  of  White  v.  Mil- 
ler, 71  N.  Y.  118,  27  Am.  Rep.  13,  was  an  ac- 
tion to  recover  damages  sustained  by  rea- 
son of  a  breach  of  warranty  made  upon  sole 
of  a  quantity  of  cabbage  seed.  The  seed 
turned  out  to  be  Impure,  and  not  genuine 
seed  of  the  variety  warranted.  The  court  al- 
lowed a  recovery  for  the  probable  profits. 
"Gains  prevented,"  said  the  conrt,  "as  well 
as  losses  sustained,  may  be  recovered  as 
damages  for  a  breach  of  contract  where  they 
can  be  rendered  reasonably  certain  by  evi- 
dence, and  have  naturally  resulted  from  the 
breach.  •  •  •  The  character  of  the  sea- 
son, whether  favorable  or  unfavorable  for 
production,  the  manner  in  which  the  plants 
set  were  cultivated,  the  condition  of  the 
ground,  the  results  observed  In  the  same  vi- 
cinity where  cabbages  were  planted  under 
similar  circumstances,  the  market  value  of 
Bristol  cabbages  when  the  crop  matnred. 
the  value  of  the  crop  raised  from  the  de- 
fective seeds,— these  and  other  circumstances 
may  be  shown  to  aid  the  Jury,  and  from 
which  they  can  ascertain  approximately  the 
extent  of  the  damages  resulting  from  the  loss 
of  a  crop  of  a  particular  kind."  Jones  v. 
George,  66  Tex.  149,  42  Am.  Rep.  689,  was  a 
case  where  the  declaration  alleged  a  breach 
of  warranty  in  the  sale  of  Paris  green,  and, 
while  it  was  there  held  that  remote  and 
speculative  damages  could  not  be  recovered 
on  account  of  the  breach  of  snch  contract, 
yet  plaintiff  would  be  entitled  to  recover  the 
actm^  expenses  Incurred  in  the  purchase  and 
application  of  the  compound,  and  the  loss  of 
time  necessary  therefor,  together  with  every 
other  element  of  actual  damages  which  re- 
sulted to  the  plaintiff  as  a  natural  or  legal 
sequence  from  the  breach  of  the  warranty. 
See,  also,  Shaw  v.  Smith,  46  Kan.  334,  26 
Pac.  886;  Hale,  Dam.  248,  249,  and  cases 
cited.  These  cases  seem  to  be  similar  In 
principle  to  the  one  before  ns,  and  to  show 
that  the  damages  alleged  in  said  count  are 
neither  too  remote  nor  too  indefinite.  The 
demurrer  to  the  first  count  must,  therefore, 
be  overruled. 

The  second  count  la  clearly  bad  for  am- 
biguity and  uncertainty.  It  alleges  that  the 
defendants  "expressly  or  Impliedly  warrant- 
ed" that  said  Paris  green  would  kill  the 
potato  bugs  on  the  plaintiff's  growing  pota- 
to vines.  The  primary  rule  of  pleading  is 
that  it  shall  contain  certainty.  The  allega- 
tions made  should  be  definite,  direct,  and 
positive,  and  not  In  the  alternative.  The  de- 
fendant Is  entitled  to  know  from  the  dec- 
laration the  particular  nature  and  character 
of  the  charges  which  the  plaintiff  Intends  to 
rely  upon,  so  that  he  may  answer  them 
Intelligently,  and  be  prepared  to  meet  them 
at  the  trial.  And  to  allege  that  he  either 
did  one  thing  "or"  another,  does  not  give  him 
such  information.    In  6  Enc.  PL  &  Prac.  268, 
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the  law  Is  w«0  stated  as  foUowa:  "A  plead- 
ing Is  bad  under  any  system  of  practice 
wliea  It  states  materiai  facts  In  tfae  a  Items- 
tive,  so  that  it  is  Impossible  to  determine 
upon  which  of  several  equally  substantial 
averments  the  pleader  relies  for  the  mainte- 
nance of  his  action  or  defense."  See  cases 
cited  in  notes.  As  the  second  count  Is  de- 
murrable for  the  reason  given,  there  Is  no 
occasion  to  consider  the  question  of  law  re- 
lating to  Implied  warranty,  which  Is  dis- 
cussed in  the  briefs  of  counsel.  Demurrer  to 
second  count  sustained,  and  case  remanded 
for  further  proceedings. 


BDDT  V.  OAMPBBIiL  et  aL 

(Supreme  Court  of  Bhode  Island.    July  15, 

1801.) 

UORTOAG1S-LOS3—KVIDENCB— STALE    CLAIM. 

1.  Where,  in  an  action  to  foreclose  a  mort- 
gage giren  and  recorded  25  yean  ago,  the 
aasignment  to  plaintiff's  intestate  was  not  re- 
corded, and  the  note,  mortgage,  and  aasign- 
ment are  lost,  plaintiff's  claim  must  be  estab- 
lished by  clear  proof,  or  relief  should  be  denied. 

2.  In  an  action  to  foreclose  a  mortgage  giv- 
en %  years,  ago,  which  plaintiff  claimal  was 
lost,  defendant,  grantee  of  the  mortgagor,  was 
permitted  to  testify  that  when  he  bought  the 
land  the  mortgagor  said  the  mortgage  was  gir- 
en to  his  friend  without  consideration,  as  a 
cover  to  deceive  his  creditors;  that  they  went 
to  the  friend,  who  tooli  them  to  the  store  of 

{>laintiff'8  intestate,  where  the  mortgage  was 
n  a  safe;  that,  on  request,  plaintiff's  intestate 
handed  the  mortgage  to  the  mortgagor,  who 
delivered  it  to  the  defendant.  Defendant  took 
and  Icept  the  mortgage  until  it  was  burned 
with  his  mill.  Held,  that  while  neither  the 
mortgagor,  nor  defendant,  as  his  grantee^ 
should  be  permitted  to  question  the  validity  of 
the  mortgage  on  the  ground  that  it  was  given 
to  perpetrate  a  fraud,  the  evidence  was  prop- 
erty admitted  to  explain  the  loss  and  destruc- 
tion of  the  instrument,  and  why  it  was  not  in 
plaintiff's  possession. 

S.  A  mortgage  was  24  years  old  when  a  bHI 
to  foreclose  it  was  filed.  No  payment  of  prin- 
cipal or  interest  bad  ever  been  made  or  de- 
manded. A  portion  of  the  property  was  claim- 
ed and  possessed  adversely  to  the  mortgagor 
and  his  grantee  for  a  time,  but  such  grantee 
had  had  actual  possession  for  more  than  20 
years.  Held,  that  the  claim  was  stale,  and  the 
bill  should  be  dismissed. 

Action  by  Forrest  O.  Eddy,  as  administra- 
tor of  the  estate  of  Thomas  W.  Eddy,  deceas- 
ed, against  James  Campbell  and  others.  BlU 
dismissed. 

Nathan  H.  Truman  and  Arthur  P.  Sumner, 
for  complainant  Illlinghast  &  TiUlngbast, 
for  respondents. 

STINESS,  G  J.  The  complainant  seelis  to 
foreclose  a  mortgage  given .  by  Henry  C 
Mathewson  to  Thomas  Q.  Potter,  dated  Feb- 
ruary 7,  1876,  which  it  is  claimed  was  trans- 
ferred Ijy  said  Potter  to  the  complainant's  in- 
testate, Thomas  W.  Eddy,  as  collateral  8»* 
curtty  for  debts  due  from  Potter  to  him. 
Tbe  mortgage  was  receded,  but  the  trans- 
fer was  not  recorded,  and  it  Is  said  to  be 


lost    The  mortgage  and  notes  secured  by  It 
are  also  said  to  be  lost  so  that  the  com- 
plainant's bill  seelu  to  foreclose  a  mortgage, 
£lven  26  years  ago.  Which  is  lost  to  secure  a 
debt  evidenced  by  lost  notes  und»  a  lost  as- 
signment of  the  mortgage.    The  mere  Btate- 
ment  of  such  a  claim  Is  enough  to  reqalie 
dear  proof  of  the  right  which  a  complaUuurt 
aslcs  a  court  to  enforce.     The  evidence  of 
such'  right  in  tills  case  is  certainly  not  clear. 
There  is  no  question  tiiat  the  mortgage  was 
executed  and  recorded,  and  that  it  purported 
to  secure  the  imyment  of  two  notea,— one  of 
$12,000  and  one  of  $600.    We  tiilnk  it  appears 
that  this  mortgage  came  into  the  possession 
of  Thomas  W.  Eddy  from  Potter,  the  mort- 
gagee.    The  complainant  testifies   that  he 
saw  it  in  1876,  and  that  when  his  father 
died,  in  1878,  he  thinks  it  was  with  his  pa- 
pers.   It  also  appears  that  Potter  waB  in- 
debted to  Thomas  W.  Eddy,  because  the  lat- 
ter recovered  Judgment  a^sinst  Potter  for 
the  sum  of  $6,100  at  the  December  term  of 
the  court  of  common  pleas,  1876.    Upon  the 
death  of  Thomas  W.  Eddy  the  complainant 
became  administrator  of  his  estate.    Neither 
.  the  mortgage  nor  the  notes  were  Incladed  in 
the  inventory  of  Ids  father's  estate  by  the 
complainant   While  some  of  these  facts  tend 
to  support  the  bill,  they  do  not  explain  the 
loss  of  the  mortgage,  the  notes,   and   the 
transfw,   nor  do  they  explain  why  the  ad- 
ministrator took  no   st^M  to  enforce    his 
rights  under  the  mortgage.    Upon  the  latter 
point  his  claim  is  that  the  title  to  the  land 
was  in  litigation;    but  this  was  ended   in 
1881.  in  favor  of  the  respondent  wlio  had 
succeeded  to   Matbewson's  title.     The   re- 
spondent's testimony  shows  that  i«1or  to  No- 
Tember  8;  1878,  Mathewson  asked  the  re- 
spondent to  go  with  him  to  Potter,  stating 
that  Potter  bad  this  mortgage,   which    be 
(Mathewson)  gave  to  Potter,  his  physician 
and  friend,  without  consideration,  to  keep 
creditors  off.    Mathewson,  Campbell,  and  Dr. 
Buclianan  went  to  Potter,  whose  office  vras 
over  Eddy's  drug  store.    Mathewson  and  Pot- 
ter came  out  of  the  latter's  office  and  wmt 
into  the  drug  store,  where  Eddy  went  to  his 
safe  and  took  out  the  mortgage,  and  gave  it 
to  Potter;  and  when  they  came  out  Mathew- 
son handed  the  mortgage  to  (SampbelL  who 
took  it  and  kept  It  until  it  was  burned  in  a 
fire  at  his  mill.    Campbell  in  the  meantime 
had  bought  Matbewson's  interest  in  me  land 
under  a  sale  upon  his  attachment.     Camp- 
bell says  that  he  did  not  open  the  mortgage; 
and  so  cannot  ssy  whether  the  notes  were 
with  it  but  he  saw  that  it  was  a  mortgage, 
and  that  Potter's  and  Mathewson's  names 
were  on  it    Buchanan  testifies  to  the  same 
occurrence,  and  Campbell's  son  testifies  that 
the  mortgage  was  handed  to  him  on  his  fa- 
ther's return,  and  that  he  put  it  into  the 
safe.    The  complainant  objected  to  the  ad- 
mission ot  Matbewson's  and  Potter's  state- 
ments that  the  mortgage  was  without  con- 
sideration and  a  cover,  because  the  respond- 
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ent  claims  title  from  Hatbewson,  and  ao  be 
la  estopped  from  denying  tbe  mortgage  upon 
the  ground  of  Mathewson's  fraud.  If  the 
respondent's  object  was  to  Impeach  the  martp 
gage,  tbe  testimony  would  be  Inadmissible, 
for  tbe  plain  reason  tbat  one  cannot  set  up 
fraud  by  Umself,  or  those  through  whom  he 
claims  title,  to  avoid  a  deed  relied  on  by  an- 
other. The  testimony,  however,  Is  admissi- 
ble In  this  case  for  another  purpose.  Our 
inquiry  is  whether  Thomas  W.  Gddy  was  the 
equitable  holder  of  the  mortgage.  He  had 
possession  of  It,  but  It  is  said  that  he  gave 
It  up.  If  It  was  a  valuable  security,  to  the 
amount  of  over  $12,000,  the  voluntary  sur- 
render of  It  without  payment  would  be  al- 
most incredible;  but  if  it  was  linown  to  be 
without  consideration,  executed  for  a  pur- 
pose—even an  unlawful  one— which  no  long- 
er existed,  the  surrender  upon  request  would 
be  natural.  The  fact,  therefore,  throws  light 
upon  tbe  absence  of  the  mortgage  and  notes, 
by  tending  to  show  a  snrrender.  So  far  as 
appears,  there  was  no  other  mortgage  be- 
tween Mathewson  and  Potter.  The  com- 
plainant does  not  claim  to  have  seen  It  since 
the  fall  of  1876.  He  thhiks  it  was  given  to 
bis  father's  counsel  In  the  suit  against  Pot- 
ter, but  the  counsel  denies  It;  and  there 
seems  to  be  no  reason  why  be  should  have 
bad  It  for  tbe  purposes  of  tbat  suit,  as  it 
was  held  only  for  collateral  security,  ac- 
cording to  tbe  bill.  There  is  testimony  to 
the  effect  tbat  Thomas  W.  Eddy  was  con- 
fined to  bis  bouse  by  sickness  in  1878,  and 
so  could  not  have  delivered  the  mortgage  as 
tbe  respondent  testifies.  We  do  not  under- 
take to  rec(mcUe  the  testimony.  We  can 
only  say  that  the  evidence  of  tbe  witnesses 
to  the  fact  of  the  dellvory,  of  its  absence 
from  tbe  complainant's  possession  after  that 
time,  and  of  bis  omission  for  more  than  20 
years  afterwards  to  make  any  claim  there- 
under either  for  principal  or  interest,  shows 
a  preponderance  of  evidence  that  tbe  mort- 
gage was  surrendered,  although  not  cancel- 
ed, and  was  not  regarded  as  a  subsisting  ob- 
ligation. Of  course,  it  stood  upon  the  record 
as  a  mortgage  running  to  Potter;  and  in 
1881,  after  the  decision  In  favor  of  Camp- 
bell's title,  the  complainant  procured  from 
Potter  a  transfer  of  the  mortgage,  reciting 
the  fact  of  a  former  transfer  and  its  loss. 
We  fall  to  see  how  this  can  have  any  validi- 
ty after  Potter  himself  had  surrendered  the 
mortgage,  and  had  no  possesslen  of  either 
mortgage  or  notea  If  he  had  iH-eviously 
transferred  the  mortgage,  he  bad  then  no  ti- 
tle to  convey.  But  this  transfer  was  not  re- 
corded until  2  years  later,  and  this  bill  was 
not  brought  until  17  years  after  such  trans- 
fer. 

Not  only  does  tbe  plaintiff's  case  rest  upon 
this  shadowy  and  uncertain  foundation,  but 
there  are  other  facts  which  are  sufficient 
to  bar  his  recovery.  At  the  filing  of  this  bill 
the  mortgage  was  24  years  old.  No  pay- 
ment of  principal  or  interest  bad  ever  been 


made  or  demanded,  so  far  as  the  evidence 
shows.  Tbe  complainant's  reply  to  ttils  is 
that  in  1876  the  land  was  held  adversely  to 
Mathewson,  so  that  Oampbell  took  no  title 
under  the  sheriff's  deed.  See  Oampbdl  v. 
Iron  Works,  12  R.  I.  452.  In  that  caaa 
Oampbell  had  attached  Mathewson's  Interest 
in  tbe  land  in  question,  but  bis  title  under 
tbe  sberllTs  sale  was  held  to  be  void,  be- 
cause of  the  adverse  possession  of  tbe  de- 
fendant The  complainant  in  this  case 
claims  that,  as  Oampbeli's  title  was  not  fin- 
ally settled  until  1881,  be  can  enforce  bis 
mortgage  at  any  time  within  20  years  from 
the  time  of  Campbell's  possession.  This  Is 
the  general  rule,  as  was  held  In  Staples  v. 
Staples,  20  B.  I.  264,  38  AtL  498,  and  Badlcan 
V.  Badlcan,  22  R.  I.  405,  48  Aa  143.  WhUe, 
however,  Campbell's  title  was  not  Judicial- 
ly determined  until  1881,  the  Judgment 
then  given  in  ejectment  (Manchester  v.  Iron 
Works,  18  B.  I.  355)  related  back  to  the 
commencement  of  tbe  acticm,  which  naa 
April  17,  1874.  Waiving  this  point,  the  ef- 
fect of  which  we  need  not  now  consider, 
the  evidence  shows  that  Campbell  was  in 
fact  in  possession  from  1878,  while  the  sec- 
ond suit  was  pending.  The  case  of  Ctamp- 
bell  V.  Iron  Works,  supra,  was  an  action  of 
trespass  and  ejectment;  and  it  appears  in 
the  papers,  though  not*  in  the  opinion,  that 
tbe  question  was  one  of  location  of  tbe 
boimdary  line  between  the  plaintiff  and  de- 
fendant The  plaintiff  claimed  a  line  run- 
ning 107  feet  on  Eddy  street  from  Man- 
chester street,  and  thence  at  right  angles  to 
tbe  harbor  line,  which  is  the  line  described 
In  this  mortgage.  Tbe  defendant  claimed 
tbat  it  should  be  a  shorter  line  on  Eddy 
street  running  to  the  harbor  line,  by  what 
was  known  as  the  "Manchester  and  Field 
Line."  It  appears  from  tbe  charge  of  Judge 
Durfee,  on  file  with  tbe  papers,  tbat  tbe 
Point  Street  Iron  Works  claimed  to  be  In 
possession  of  only  a  part  of  tbe  land,  to 
which  the  disputed  boundary  line  applied. 
The  Jury  found  for  the  plaintiff  on  a  line 
running  83  feet  on  Eddy  street,  and,  as  this 
included  a  part  of  tbe  land  claimed  by  the 
Point  Street  Iron  Works,  the  verdict  waa 
afterwards  set  aside  on  the  ground  that 
Campbell  got  no  legal  title  to  the  land,  be- 
cause of  the  adverse  possession  of  the  de- 
fendant at  the  time  of  the  execution  sale. 
The  case  shows,  however,  tbat  the  adverse 
possession  did  not  extend  to  all  the  land 
covered  by  tbe  mortgage,  but  only  to  a  com- 
paratively small  part  thereof,  dependent 
upon  the  boundary  line;  and  such  a  dispute 
is  not  enough.  In  our  opinion,  to  take  a 
mortgage  out  of  the  rule  of  limitations. 
The  verdict  in  tbat  case  was  rendered  May 
3,  1878.  and  soon  after,— not  later  than  the 
summer  et  1878.— acting  under  tbe  advice 
of  counsel,  Campbell  erected  a  fence  on  the 
line  found  by  tbe  jury,  thereby  shutting  off 
tbe  Point  Street  Iron  Works  from  the  lot  In 
question,   and   taking   open   and    exclusive 
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possession  of  the  same.  He  also  demanded 
and  received  rent  for  a  part  of  the  land; 
stopped  the  further  payment  of  rent  to  the 
iron  works,  or  their  successors  In  title,  for 
other  parts,— the  same  being  deposited  In 
bank  and  paid  to  him,— from  May  1,  1878, 
after  the  final  establishment  of  title  In  1881. 
A  new  trial  was  granted  In  Campbell  v. 
Iron  Works,  but  that  does  not  alter  the  fact 
of  possession.  We  are  therefore  of  opinion 
that  the  case  comes  within  the  decisions  of 
Radlcan  t.  Radlcan  and  Staples  t.  Staples, 
snpra;  nothing  having  been  paid  on  the 
mortgage,  and  the  successor  In  title  to  the 
mortgagor  having  been  In  possession  for 
more  than  20  years  prior  to  the  filing  of  this 
bill.  If  anything  more  were  needed  to  show 
that  the  complainant  Is  not  entitled  to  en- 
force this  mortgage.  It  would  be  found  In 
the  doctrine  of  laches.  No  step  was  taken 
to  enforce  It  for  nearly  19  years  after  the 
determination  of  the  title  to  the  land, 
Maanwhile  the  mortgagor,  the  mortgagee, 
the  transferee,  and  the  lawyer  who  drew  the 
mortgage  had  died,  thus  depriving  the  par- 
ties of  testimony  which  might  have  been 
conclusive  of  the  case.  It  Is  not  enough  to 
stand  upon  a  recorded  copy  of  a  mortgage 
alone,  and  ask  a  court  to  infer  everything 
else  pertaining  to  liability.  The  bill  must 
be  dismissed. 


GORMAN  T.  BUDLONG. 

(Supreme  CSourt  of  Rhode  Island.     July  9, 

1901.) 

UNBORN   CHILI>— WRONGFUL  DOATH— RIOHT 

OF    ACTION. 

Gen.  Laws,  c.  233,  §  14,  provides  that 
whenever  death  shall  result  from  a  wrongful 
act  the  next  of  kin  may  maintain  an  action 
therefor,  if  the  negligence  was  such  that  the 
deceased  could  have  maintained  an  action  had 
he  EurTived.  Held,  that  where  a  mother  was 
injured  through  the  negligence  of  defendant  so 
that  she  gave  prematnre  birth  to  a  child,  which 
died  as  a  result  of  the  premature  delivery,  the 
statute  did  not  entitle  the  child's  father  to 
maintain  an  action,  as  the  next  of  Idn,  for  its 
wrongful  death. 

Action  by  Patrick  Gorman  against  Robert 
B.  Budlong.  Demurrer  to  the  declarations 
sustained. 

Leonard  W.  Horton,  for  plaintUT.  Fred- 
erick A.  Jones,  for  defendant 


ROGERS,  J.  This  case  Is  before  ns  npon 
demurrer  to  the  plaintiffs  declaration.  It  Is 
an  action  of  trespass  on  the  case,  for  negli- 
gence, brought  by  the  plalntltC,  as  father  and 
next  of  kin  of  Patrick  Gorman,  Jr.,  and  the 
facts,  as  alleged,  are  that  the  plaintiff  was  a 
tenant  from  week  to  week  of  a  tenement  of 
the  defendant;  that  the  plaster  of  the  ceilhig 
of  the  kitchen  in  said  tenement  became  loose 
and  liable  to  fall;  that  on  or  about  Novem- 
ber 15,  1900,  and  again  on  or  about  Decem- 
ber 1,  1900,  the  plaintiff  notified  the  defend- 
ant, bis  agents  and  servants,  of  the  defect- 


Ire  and  dangerous  condition  of  said  ceiling; 
that  in  consideration  that  said  plaintiff  and 
the  members  of  his  family  would  continue  in 
said  tenement  as  his  tenants,  and  in  consid- 
eration that  said  plaintiff  would  and  did  con- 
tinue to  pay,  or  become  liable  to  pay,  the 
weekly  resat  for  the  same,  as  he  Iiad  pre- 
viously been  accustomed  to  do,  said  defend- 
ant, his  agents  and  servants,  promised  to 
have  said  tenement  repaired  and  said  ceiling 
replastered  so  as  to  make  the  same  safe  for 
said  plaintiff  and  the  members  of  his  family 
to  live  in,  and  not  subject  him,  them,  or  any 
of  them,  to  great  danger  of  serious  injnry, 
whereupon  It  became  and  was  the  dnty  of 
said  defendant  to  make  or  cause  to  be  made 
the  repairs  necessary  to  make  said  tenem«it 
safe  for  said  plaintiff  and  the  members  of 
bis  family  to  live  in,  and  not  subject  him, 
them,  or  any  of  them,  to  great  danger  ot 
serious  injury,  and  to  put  said  tenement  in 
a  tenantable  condition,  yet  said  defendant,  in 
violation  of  his  said  duty,  wholly  neglected 
to   make  said   necessary   repairs,    and   that 
thereafterwards,  on,  to  wit,  January  22,  1901, 
in  consequence  of  said  plainUlTs  neglecting 
to  make  said  necessary  repairs,  said  ceiling 
fell  upon  Eliza  Gorman,  the  plaintifTs  wlfev 
while  she  was  engaged  In  her  household  du- 
ties and  in  the  exercise  of  due  and  reasona- 
ble care  and  caution  on  her  part,  severely 
injuring  and  bruising  her,  and  that,  from  and 
on  account  of  the  injuries  and  shock  occa- 
sioned by  said  ceiling  falling  upon  her,  the 
said  Eliza  Gorman  was  caused  to  give  birth 
to   a  child  prematurely,   which  said   child 
afterwards,  on,  to  wit,  January  25,  1901,  on 
account  of  said  premature  birth,  died;   that 
on  account  of  said  premature  birth  of  said 
child,  and  the  weakness  and  Illness  resniting 
therefrom,  said  plaintiff  was  obliged  to,  and 
did,  pay,  lay  out,  and  expend  large  sums  of 

money,  to  wit,  the  sum  of dollars,  for 

medical  attendance  and  nursing  and  medi- 
cines in  the  proper  care  and  treatment  of 
said  child;  that  on  account  of  said  death 
of  said  child,  occasioned  as  aforesaid,  said 
plaintiff  was  obliged  to,  and  did,  pay.  la; 
out,  and  expend  large  sums  of  money,  to  wit, 

the  sum  ot dollars,  in  the  burial  of  said 

child  and  other  necessary  funeral  expenses, 
to  the  plaintiff's  damage  $6,000,  eto.  Tbe 
action  was  brought  to  recover  for  the  death 
of  the  child,  under  Gen.  Laws  R.  I.  c.  233,  I 
14,  which  Is  as  follows,  viz.:  "Sec.  li 
Whenever  the  death  of  a  person  shall  he 
caused  by  the  wrongful  act,  neglect,  or  de- 
fault of  another,  and  the  act,  neglect,  or  de- 
fault, is  such  as  would,  If  death  had  not  en- 
sued, have  entltied  the  party  Injured  to  malo- 
tain  an  action  and  recover  damages  in  re- 
spect thereof,  then,  and  in  every  such  case, 
the  person  who,  or  the  corporation  whicli, 
would  have  been  liable  if  death  had  not  en- 
sued, shall  be  liable  to  an  action  for  dama- 
ges, notwithstanding  the  death  of  the  person 
Injured,  and  although  the  death  shall  have 
been  caused  under  anch  circumstances  u 
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amount  In  law  to  a  felony.  Every  sncb  ac- 
tion shall  be  brought  by  and  In  the  name  of 
the  executor  or  administrator  of  such  deceas- 
ed person,  whether  appointed  or  qualified 
within  or  without  the  state,  and  the  amount 
recovered  in  every  such  action  shall  one-half 
thereof  go  to  the  husband  or  widow,  and 
one-half  thereof,  to  the  children  of  the  de- 
ceased, and  If  there  be  no  children  the  whole 
shall  go  to  the  hnsband  or  widow,  and  If 
there  be  no  husband  or  widow,  to  the  next 
of  kin,  in  the  proportion  provided  by  law  in 
relation  to  the  distribution  of  personal  prop- 
erty left  by  persons  dying  intestate:  provid- 
ed, that  every  such  action  shall  be  commen- 
ced within  two  years  after  the  death  of  such 
person.  If  thwe  is  no  executor  or  adminls- 
ti-ator,  or  if,  there  being  one,  no  action  is 
brought  In  his  name  within  six  months  after 
the  death,  one  action  may  be  brought  in  the 
names  of  all  the  beneficiaries,  either  by  all, 
or  by  part  stating  that  they  sue  for  the  bene- 
fit of  all,  and  stating  their  respective  rela- 
tions to  the  deceased:  provided,  that  if  all  do 
not  bring  such  suit,  only  those  bringing  it 
shall  be  responsible  for  costs;  but  Judgment 
shall  be  for  the  benefit  of  all,  and  shall  be 
entered  as  several  Judgments  for  each  in  bis 
proportion  as  aforesaid,  and  executions 
thereon  shall  issue  in  favor  of  each  respec- 
tively: provided,  further,  that  if  such  action 
shall  be  brought  by  the  beneficiaries,  no  ac- 
tion shall  thereafter  be  brought  by  the  ex- 
ecutor or  administrator.  There  shall'  be  but 
one  bill  of  coats  in  favor  of  the  plaintiffs, 
which  shall  enure  equally  for  the  benefit  of 
those  bringing  the  suit,  and  of  them  only." 
The  defendant  demurred  to  the  declaration, 
which  consists  of  one  count  only,  on  the  fol- 
lowing grounds,  viz.:  (1)  That  the  plain- 
tlfTs  intestate  conld  not  have  maintained  an 
action  for  damages  against  the  defendant 
had  he  survived,  and  therefore  the  plaintUD 
in  this  case  has  no  right  of  action  against 
said  defendant;  (2)  that  said  action  is  im- 
properly brought  under  chapter  233,  {  14,  of 
the  General  Laws;  (8)  that  said  plaintitTs  In- 
testate, not  being  recognized  by  the  law  as 
a  person  capable  of  having  a  standing  In 
court,  cannot  be  represented  by  the  plaintiff 
In  this  case;  (4)  that  said  plaintiff,  who  sues 
In  his  representative  capacity  as  next  of  kin 
of  Patrick  Gorman,  Jr.,  seeks  to  recover  for 
money  expended  in  his  individual  capacity. 

Inasmuch  as,  to  enable  the  plaintiff  to  re- 
cover, the  act,  neglect,  or  default  must  have 
been  such  as  would,  if  death  had  not  en- 
sued, have  entitled  the  party  injured  to  main- 
tain an  action  and  recover  damages  in  re- 
spect thereof,  the  question  at  once  presenting 
itself  is,  can  one  maintain  an  action  for  in- 
juries received  by  him  while  In  bis  mother's 
womb?  The  plaintiff  has  prepared  an  in- 
gcnioitt  brief,  and  lays  great  stress  npon 
the  acts  an  nnborn  child  can  do,  citing  many 
authoritlefl,  and  seeking  by  analogy  to  reach 
the  conclusion  to  which  he  would  have  the 
court  arrive.  Unquestionably,  an  nnborn 
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child  has  many  rights  and  privileges,  bnt  tt 
matters  not  what  rights  and  privileges  It 
has  if  it  had  not  the  right,  had  it  lived,  to 
maintain  an  action  for  the  Injury  alleged  to 
have  been  suffered  in  this  case.  In  Walker 
V.  Railway  Cto.  (decided  in  1891)  lu  R.  28  Ir. 
69,  the  plaintiff,  an  Infant  of  a  few  months 
of  age,  brought  an  action  for  personal  in- 
juries against  the  defendant  for  injuries  sus- 
tained by  her '  while  en  ventre  sa  mere, 
whereby  she  was  permanently  crippled  and 
deformed.  The  child's  mother  was  a  pas- 
senger on  the  defendant's  railroad,  and  suf- 
fered injuries  during  her  pregnancy,  and 
brought  action  and  recovered  damages  for 
her  own  injury.  The  infant  plaintiff  also 
brought  suit,  which  is  the  one  referred  to. 
The  case  was  learnedly  argued  and  consid- 
ered, and  the  Judges  delivered  their  opinions 
seriatim,  and  were  unanimous  that  the  ac- 
tion could  not  be  maintained.  The  qnee- 
tlon,  however,  whether  such  an  action  could 
be  maintained  under  any  circumstances  by 
an  infant  who  was  In  its  mother's  womb 
at  the  time  of  the  alleged  injury,  was  dis- 
cussed elaborately  and  with  great  learning 
both  by  court  and  counsel.  O'Brien,  O.  J., 
after  discussing  the  question,  expressly  de- 
clined to  commit  himself,  leaving  It,  as  far 
as  he  was  concerned,  "an  open  question." 
The  other  Judges  treated  the  matter  in  a 
broader  and  more  comprehensive  manner. 
Johnson,  J.,  discussed  the  matter  with  great 
afiluence  of  learning,  and  said,  on  page  84, 
inter  alia:  "As  a  matter  of  fact,  when  the 
act  of  negligence  occurred  the  plaintiff  was 
not  in  esse,— was  not  a  person  or  a  passen- 
ger or  a  human  being.  Her  age  and  her  ex- 
istence are  i^koned  from  her  birth,  and  no 
precedent  has  been  fonnd  for  this  action. 
Lord  Coke  says:  'Although  filius  in  utero 
matris  est  pars  viscerum  matris,  yet  the  law 
In  many  cases  hath  consideration  of  him 
in  respect  of  the  apparent  expectation  of  his 
birth.'  B!arl  of  Bedford's  Case,  7  Ooke,  Sb. 
This  imputed  existence  in  esse  to  an  nn- 
born child  is  a  fiction  of  the  civil  law,  which 
regards  an  unborn  child  as  bom  for  some 
(not  for  all)  purposes  connected  with  the 
acquisition  and  preservation  of  real  or  per- 
sonal property.  •  •  •  Thus  It  would  ap- 
pear that  according  to  this  fiction  an  unborn 
child  may  in  the  civil  law  at  the  same  mo- 
ment be  regarded  as  in  esse  and  not  in  esse; 
for  its  own  benefit  in  esse,  to  its  prejudice 
not  in  esse;  and,  unless  for  the  benefit  of  it- 
self, not  In  esse.  As  the  civil  law  prevailed 
in  the  ecclesiastical  and  admiralty  courts, 
and  also  entered  largely  into  the  Jurispru- 
dence administered  In  the  court  of  chancery, 
most  of  the  authority  by  which  an  unborn 
child  is  for  its  own  benefit  regarded  as  bora 
is  to  be  fonnd  in  the  decisions  of  those 
courts."  After  referring  to  a  number  of  au- 
thoritiee,  he  proceeds  as  follows  (page  87): 
"These  authorities  appear  to  me  to  show  that 
the  doctrine  which  regards  an  nabom  chili 
as  bom  for  its  own  benefit  (which  it  tke 
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ntmoet  limit  of  tbe  doctrine)  Is  a  fiction 
adopted  from  tbe  civil  law  by  the  courts  of 
equity  for  some,  but  not  for  all,  purposes, 
and  far  more  seldom  recognized  In  the  courts 
of  law.  Tbe  presei^t  Is  and  always  was  a 
common-law  "ctlon  for  personal  Injuries 
caused  by  tbe  negligence  or  breach  of  duty 
of  the  defeu'i^ants,  and  It  lies  for  tbe  plain- 
tiff to  show  what  was  this  duty  of  tbe  de- 
fendants towards  the  plaintiff,  and  how  It 
arose.  'Negligence' ,  and  'duty'  are,  respec- 
tively, relative,  not  absolute,  terms.  It  Is 
not  contended  that  the  duty  arose  out  of 
contract  Tbe  contract  was  between  the  de- 
fendants and  Mrs.  Walker,  and,  so  ta.T  as 
contract  is  concerned.  It  was  to  Mrs.  Walker 
the  defendants  were  liable  for  breach  of  It. 
If  It  did  not  spring  out  of  contract,  it  must, 
I  apprehend,  have  arisen,  If  at  all,  from  the 
relative  situation  and  circumstances  of  the 
defendants  and  plaintiff  at  the  time  of  the 
occurrence  of  the  act  of  negligence.  But  at 
that  time  tbe  plaintiff  had  no  actual  exist- 
ence, was  not  a  human  being,  and  was  not 
a  passenger,— in  fact,  as  Lord  Ooke  says, 
tbe  plaintiff  was  then  pars  vlscerum  matrls; 
and  we  have  not  been  referred  to  any  an- 
thority  or  principle  to  show  that  a  legal  duty 
has  ever  been  held  to  arise  towards  that 
which  Is  not  In  esse  in  fact,  and  has  only  a 
fictitious  existence  In  law,-  so  as  to  render 
a  negligent  act  a  breach  of  that  duty."  As 
to  analogies  drawn  from  tbe  criminal  law, 
the  learned  Judge  says  (page  88):  "Then  It 
Is  contended  that  this  action  lies  In  analogy 
to  the  criminal  law,— that.  If  a  child  bom 
alive  afterwards  dies  of  Injuries  received 
while  In  utero,  this  Is  murder  in  the  person 
who  Inflicted  them  (1  Buss.  Crimes  [5th  Ed.] 
c.  2,  646,  note);  but  I  thbik  that  there  Is 
no  true  analogy  between  crime  and  tort  in 
tbts  case.  Crimes  are  offenses  against  the  pub- 
lic. They  are  those  acts  or  attempts  which 
tend  to  the  prejudice  of  the  whole  communi- 
ty, and  as  a  general  rule  the  criminal  Intent 
and  tbe  act  charged  to  be  criminal  must  con- 
cnr,  to  constitute  a  crime.  Tort  on  the  other 
band.  Is  a  private  wrong  sustained  by  some 
person  or  body  of  persons.  Tbe  sanction  of 
tbe  one  Is  punishment  The  result  of  the 
other  Is  compensation.  •  •  •  In  early 
times  the  criminal  law  as  to  the  Infant  In 
utero.  Just  born  alive,  was  far  more  strin- 
gent and  severe,  as  stated  by  Bracton,  than 
it  is  at  present  *  •  *  This  may  be  ac- 
counted for  on  principles  of  public .  policy, 
by  the  stem  severity  of  the  criminal  law 
in  the  supreme  exigencies  of  public  safety, 
where  the  offense  Is  prosecuted  by  the  crown 
on  behalf  of  the  entire  community,  for  the 
security  of  society,  the  preservation  of  infant 
life,  and  the  queen's  peace.  In  order  that 
as  Lord  Ooke  says  (3  Inst  50),  'so  horrible 
a  crime  should  not  go  unpunished.' "  In 
Dietrich  v.  Inhabitants  of  Northampton  (de- 
cided In  1884)  138  Mass.  14,  K  Am.  Rep. 
422,  the  mother  of  tbe  deceased  slipped  up- 
on a  defect  in  a  highway  of  the  defendant 


tovm.  fell,  and  had  had  a  verdict  for  her 
damages.  At  the  time  she  was  between  four 
and  five  mouths  advanced  In  pregnancy,  tbe 
fall  brought  on  a  miscarriage,  and  tbe  child, 
although  not  directly  Injured,  unless  by  a 
communication  of  the  shock  to  the  mother, 
was  too  little  advanced  In  fetal  life  to  sur- 
vive its  premature  birth.  There  was  testi- 
mony, however,  based  upon  observing  mo- 
tion Inlto  limbs,  that  it  did  live  for  10  or 
15  minutes.  Administration  was  taken  out 
and  tbe  administrator  brought  action,  upon 
the  Public  Statutes  of  3iassachusetts  (chap- 
ter S2,  t  17),  for  the  further  benefit  of  tbe 
mother.  In  part  or  In  whole,  as  next  of  Un. 
The  court  speaking  through  Holmes,  J.,  la 
delivering  tbe  opinion,  says:  "Tne  court  be- 
low ruled  that  tbe  action  could  not  be  main- 
tained, and  we  are  of  tbe  opinion  that  tbe 
rollng  was  correct  •  •  •  Some  ancient 
books  seem  to  have  allowed  tbe  mother  an 
appeal  for  the  loss  of  her  child  by  a  tres- 
pass upon  her  pers4Mi.  •  *  *  But  no  case. 
BO  far  as  we  know,  has  ever  decided  that 
if  the  infant  survived.  It  could  maintain  an 
action  for  Injuries  received  by  It  while  in  its 
mother's  womb.  Tet  that  Is  the  test  of  the 
principle  relied  on  by  tbe  plaintiff,  who  can 
hardly  avoid  contending  that  a  pretty  large 
field  of  litigation  has  been  left  unexplored 
until  the  present  moment"  After  consider- 
ing various  cases  and  arguments,  tbe  learn- 
ed judge  concludes  as  follows:  "Taking  all 
the  foregoing  considerations  Into  account. 
and  further,  that  as  the  unborn  child  was 
a  part  of  the  mother  at  tbe  time  of  the  in- 
jury, any  damage  to  which  it  was  not  too 
remote  to  be  recovered  for  at  all  was  recov- 
eraUe  by  her,  we  think  it  clear  that  tbe 
statute  sued  upon  does  not  embrace  the 
plaintiff's  Intestate  within  Its  meaning,  and 
have  not  found  It  necessary  to  consider  tbe 
question  of  remoteness,  or  the  effect  of  thofe 
cases  which  declare  that  the  statute  liability 
of  towns  for  defects  in  highways  Is  more 
narrowly  restricted  than  the  common-law 
liability  for  negligence."  In  Allaire  v.  St 
Luke's  Hospital  (decided  in  1900)  184  111. 
850,  50  N.  E.  638,  48  L.  R.  A.  225,  the  plain- 
tiff, an  infant  of  tender  age,  brought  suit 
by  his  next  friend  against  the  defendant  for 
injuries  sustained  while  In  the  womb  of  his 
mother,  alleged  to  bare  been  caused  by  tbe 
negligence  of  the  defendant  In  an  elevator 
accident  on  February  2,  1896,  whereby  tbe 
mother  was  much  Injured,  and  thereby  tbe 
plaintiff  was  also  greatly  injured,  so  that 
when  said  plaintiff  was  bora,  on  February 
6,  1886,  he  was  permanently  crippled  and 
deformed.  The  mother  settled  with  tbe  de- 
fendant for  a  valuable  consideration,  and  In 
tbe  suit  brought  by  tbe  plaintiff  the  defend- 
ant filed  a  general  demurrer,  which  was  sus- 
tained by  the  trial  court  Upon  an  nppee' 
to  the  appellate  court  of  the  First  district, 
the  Judgment  of  the  lower  court  was  affirnr- 
ed  (reported  in  76  111.  App.  441),  and  troio 
that  Judgment  of  affirmance  an  appeal  was 
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taken  to  tlw  supreme  conrt  of  the  atate. 
The  opinion  of  the  appellate  court,  which 
was  adopted  by  the  snpreme  court,  conclud- 
ed as  foHows:  "The  doctrine  of  the  civil 
law  and  the  ecclesiastical  and  admiralty 
courts,  therefore,  that  an  unborn  child  may 
be  regarded  as  In  esse  for  some  purposes, 
when  for  Its  benefit.  Is  a  mere  legal  fiction, 
which,  80  far  as  we  have  been  able  to  dis- 
cover, has  not  been  indulged  In  by  the  courts 
of  common  law  to  the  extent  of  allowing  an 
action  by  an  Infant  for  Injuries  occasioned 
before  its  birth.  If  the  action  can  be  main- 
tained. It  necessarily  follows  that  an  Infant 
may  maintain  an  action  against  Its  own 
mother  for  Injuries  occasioned  by  the  negli- 
gence of  the  mother  while  pregnant  with  it. 
We  are  of  the  opinion  that  the  action  will 
not  lie." 

The  counsel  for  the  plaintiff  has  called 
onr  attention  to  Oen.  Laws  R.  I.  c.  203,  t 
23,  which  provides  that  a  child  of  a  tes- 
tator, born  after  his  father's  death,  for  whom 
no  provision  was  made  by  bis  father  by  will 
or  otherwise,  shall  take  the  same  share  of 
his  father's  estate  that  he  would  have  been 
entitled  to  If  his  father  had  died  Intestate, 
and  also  to  chapter  210,  g  21,  by  which  it  is 
provided  that  In  proceedings  In  the  probate 
court  the  Interests  of  a  person  unborn  may 
be  represented  by  a  guardian  ad  litem  or 
next  friend  to  be  appointed  by  the  court 
These  statute  provisions,  however,  furnish 
no  analogies  for  guidance  In  the  case  at  bar, 
In  our  opinion;  for  a  statute  only  governs 
the  cases  to  which  It  was  designed  to  apply, 
and  If  chapter  233,  i  14,  under  which  this  ac- 
tion was  brought,  was  intended  to  apply 
to  injuries  to  unborn  Infants,  such  Intention 
should  have  been  expressed  in  Its  provisions. 
The  stotnte  in  question  Is  drawn  from  an 
English  statute  (Lord  Campbell's  Act;  9  & 
10  Vict.  c.  83,  (  1),  and  the  English  common 
law  is  the  foundation  of  our  system  of  Juris- 
prudence; and  for  those  feeling  there  is  a 
hardship  in  the  principle  of  law  as  hereinbe- 
fore laid  down,  as  an  occasional  dissenting 
Judge  has  expressed  himself  as  feeling,  we 
borrow  these  words  of  Mr.  Associate  Justice 
O'Brien  in  Walker  v.  Railway  Oo.,  supra, 
viz.:  "We  bare  to  see  whether  the  right 
claimed  exists  in  the  English  legal  system, 
or  flows  out  of  any  admitted  principles  in 
that  system.  The  law  is  in  some  respects 
a  stream  that  gathers  accretions  with  time 
from  new  relations  and  conditions.  But  It 
Is  also  a  landmark  that  forbids  advance  on 
defined  righte  and  engagemente;  and,  If 
these  are  to  be  altered,— If  new  rights  and 
engagements  are  to  be  created,— that  is  the 
province  of  legislation,  and  not  of  decision." 

In  our  opinion,  one  cannot  maintain  an  ac- 
tion for  injuries  received  by  him  while  in 
bis  mother's  womb;  and  consequently  his 
next  of  kin,  under  the  statute,  after  bis 
death,  cannot  maintain  an  action  therefor, 
and  so  the  demnrrer  must  be  sustained  ob 
this  ground.    As  sustaining  the  demurrer  on 


this  ground  is  conclusive  against  maintaining 
the  action.  It  is  nnnecessary  to  consider  what 
damages  could  have  been  obtained  were  the 
suit  maintainable.  Demurrer  sustained,  and 
case  remitted  to  the  common  pleas  division, 
with  directions  to  enter  Judgment  for  the 
defendant  for  costs. 


BBTNOLDS   r.  WASHINGTON   REAL- 

ESTATE!  CSO. 

(Snpreme  Conrt  of  Rhode  Island.    Jnly.  IB, 

1901.) 

LANDLORD  AND  TENANT— PA YMHNT  OF  RENT 
— TENOER'-CONSTRUCTION    Of   LBASE. 

1.  Complainant  and  another  testified  that 
they  called  on  defendant's  secretary  to  tender 
rent  due  defendant  from  complainant,  and  that 
the  tender  was  made  in  money  of  a  certain 
denomination.  Oomplainant's  companion  went 
as  a  witness.  Defendant's  secretary  testified 
that  they  did  not  tender  payment  of  the  rent 
when  they  called,  though  It  was  a  sabject  of 
conversation.  Other  witnesses  casually  pres- 
ent did  not  see  any  tender  made,  but  took  no 
occasion  to  observe.  Beld,  that  the  evidence 
was  sufficient  to  show  a  tender. 

2.  Under  a  lease  providing  for  the  rental  of 
a  building,  "together  with  power,  not  exceed- 
ing six-horse,  for  the  conduct  of  the  lessee's 
business  (that  of  a  steam  laundry),  also  steam 
for  washing  machines  and  dry  room,  also  ail 
water  for  nse  In  the  business,"  and  that,  "in 
case  of  any  interrnption  or  stoppage  of  pow- 
er, the  lessors  agree  to  furnish  steam  sufficient 
to  run  a  small  engine,  to  be  furnished  by  the 
lessee  in  lieu  of  the  six-horse  above  mention- 
ed," the  amount  of  power  and  steam  com- 
bined is  not  limited  to  six-horse  power,  but 
includes  additional  steam  for  the  specified  pur- 
poses. 

Suit  for  injunction  by  James  A.  Reynolds 
against  the  Washington  Real-Estate  Com- 
pany.   Injunction  granted. 

John  J.  Dockry  and  James  TUlinghast,  ftnr 
complainant.  Edwards  &  Angdl,  for  re- 
spondent. 

ROGERS,  J.  This  Is  a  blU  in  equity 
brought  by  a  lessee  against  his  lessor  to  en-. 
Join  the  lessor  from  carrying  out  certain 
threate  made  by  it  as  to  shutting  off  power 
and  steam  from  the  premises  hired  by  the 
lessee,  the  putting  of  which  Into  execution 
would  compel  the  lessee  to  close  bis  estab- 
lishment and  deprive  him  of  his  bushiess. 
The  lease  under  which  the  controversy  arose 
was  in  writing,  and  leased  to  the  complain- 
ant for  five  years  from  April  1,  1889  (in  the 
words  of  the  lease),  the  following  described 
premises,  vis.:  "Store  comer  of  Mason  and 
West  Exchange  streets,  also  room  in  rear, 
and  thirty  foot  front  by  seventy  feet  deep 
on  second  floor,  together  with  power,  not  ex- 
ceeding six-horse,  for  the  conduct  of  the  les- 
see's business  (that  of  a  steam  laundry),  also 
steam  for  washing  machines  and  dry  room, 
also  all  water  for  use  In  the  business.  In 
case  of  any  interruption  or  stoppage  of  pow- 
er, the  lessors  agree  to  furnish  steam  suffl- 
cent  to  run  a  small  engine,  to  be  fumlsbed 
by  the  lessee,  In  lieu  of  the  six-horse  above 
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mentioned.  All  power  furnished  by  the  lea- 
sers In  excess  of  six-horse  xwwer  wHl  be 
charged  at  the  rate  of  seventy-flTe  dollars 
per  horse  power,  and  the  lessee  hereby 
agrees  to  pay  for  any  excess  of  said  stipu- 
lated six-horse  power  at  the  rate  of  seventy- 
fire  dollars  per  horse  power  at  the  time  of 
payments  provided  for  the  rent  agreed  upon." 
The  rent  was  $700  per  annum,  In  payments 
of  $58.33  each  on  the  1st  days  of  each 
montli,  BuccesslTely,  to  the  end  of  the  term; 
and  in  case  of  failure  of  the  lessee  to  pay 
any  rent  within  10  days  subsequent  to  the 
time  as  above  speclfled,  or  in  case  of  failure 
to  conform  to  all  the  conditions  of  said  lease, 
the  lessor  was  at  liberty  to  declare  it  at  an 
end,  and  thereupon  to  take  Immediate  pos- 
session of  the  premises.  In  which  case  the 
said  lessee  should  be  considered  as  a  tenant 
holding  over  his  term.  There  were  also  va- 
rious covenants  contained  in  the  lease,  which 
have  no  bearing  on  the  point  in  controversy. 
The  bill,  besides  setting  out  the  provisions 
of  the  lease,  stated  that  the  complainant  had, 
upon  the  making  thereof,  removed  his  busi- 
ness Into  said  leased  premises;  that  he  had, 
on  his  part,  compiled  with  all  the  provisions 
of  said  lease;  that  he  had  never  used  power 
in  excess  of  six-horse  power,  notwithstand- 
ing which  the  respondent  on  November  16, 
1900^  wrote  to  the  complainant  as  foltows, 
viz.:  "We  will  charge  you  for  14  (fourteen) 
horse  power,  at  $50  a  horse,  making  $58.33 
additional  on  your  rent  per  month  from  No- 
vember 1,  1900;"  that  on  January  16,  1901, 
the  respondent  threatened  that,  if  the  com- 
plainant did  not  pay  the  above  amounts,  he 
(the  respondent)  would  on  January  21,  1901, 
turn  off  the  power  and  steam  the  complain- 
ant was  using,  which  the  complainant  aver- 
red wonld  compel  him  to  close  his  establish- 
ment, and  would  deprive  him  of  his  means 
of  earning  a  livelihood;  and  that  the  com- 
plainant believed  the  respondent  would  carry 
its  threat  into  execution.  The  t)iU  prayed 
for  an  Injunction  against  the  respondent  from 
prosecuting  Its  threat  to  discontinue  the  sup- 
ply of  power  and  steam  Which  it  covenanted 
to  famish  the  complainant,  and  for  general 
rdief.  The  respondent's  answer  admits  the 
making  of  the  lease,  but  denies  the  complain- 
ant's allegation  that  In  said  lease  the  re- 
spondent agreed  to  furnish  power  with  which 
to  conduct  the  complainant's  business,  not 
exceeding  stx-horse  power,  together  with 
steam  for  washing  machines  and  dry  room, 
bnt,  on  the  contrary,  avers  that  under  said 
lease  the  respondent  is  obliged  to  furnish 
power,  not  exceeding  six-horse  power,  for 
the  conduct  of  the  lessee's  business,  and  that 
this  provision  is  not  limited  to  motive  pow- 
er for  the  running  of  the  complabiant's  ma- 
chinery, but  that  it  embraces  generally  all 
power  famished  by  the  respondent  for  the 
conduct  of  the  complainant's  business,  wheth- 
er said  power  Is  transmitted  by  means  of  a 
shaft  connected  with  the  respondent*  ■  en- 


gine^  oar  by  meana  ot  steam  conducted 
through  pipes.  The  respondKit  further 
averred  that  the  steam  furnished  by  it  for 
the  washing  machines  and  dry  room  is  live 
steam,  with  a  pressure  of  90  poonds-  to  tbt 
square  inch,  and  is  power  for  the  conduct 
of  the  complainant's  business,  wltbin  0» 
meaning  of  said  lease,  for  which,  nnder  the 
provisions  of  said  lease,  the  coinplalnsDt 
agreed  to  pay  for  all  power  in  excess  of  six- 
horse  power  at  tiie  rate  of  $75  per  hone 
power  per  annum,  at  the  time  of  the  pay- 
ments provided  for  the  rent  agreed  upon  in 
said  lease.  The  respondent  denied  that  the 
complainant  had  never  used  power  In  exces 
of  six-horse  pow'er,  but  averred  that  the 
complainant  had  used  power  largely  in  ex- 
cess of  six-horse  power,  viz.  to  the  amount 
of  seven-horse  power  for  the  running  of 
complainant's  machinery,  and  to  tbe  amount 
of  thirteen  and  seven-tenths  horse  power, 
and  at  times  in  excess  thereof^  for  tbe  wash- 
ing machines  and  dry  room,  by  means  of 
live  steam  furnished  through  pipes,  with  a 
pressure  of  90  pounds  to  the  square  InclL 
The  respondent  admitted  that  it  threaten- 
ed that  If  the  complainant  did  not  pay  the 
rent  reserved  under  said  lease,  and  did  not 
pay  for  the  power  used  by  him  in  excess 
of  six-horse  power  at  the  rate  of  $50  per 
horse  power  (the  reduction  to  $50  per  hoise 
power  having  been  made,  it  claimed,  by  rea- 
son of  the  large  excess  used  by  said  com- 
plainant), it  would  turn  off  the  power  and 
steam  the  complainant  was  using.  Finally, 
the  respondent  denied  that  the'complataunt 
had  at  all  times  complied  with  the  terms  ot 
the  lease,  bnt  averred  that  the  complainant 
had  not  paid  or  tendered  payment  of  rent 
for  the  months  of  November  and  Decem- 
ber, 1900,  or  any  part  thereof,  under  said 
lease,  nor  for  the  excess  of  said  alx-horse 
power,  furnished  during  said  period,  as  pro- 
vided for  in  and  by  said  lease.  Issue  bar- 
ing been  joined,  the  snlt  comes  before  ns 
now  for  disposition  on  the  pleadings  and 
proofs. 

Unless  the  complainant  has  himsdf  com- 
plied with  the  provisions  of  the  lease,  he  Is 
in  no  position  to  demand  compliance  wltli  It 
by  the  respondent;  and  the  fl.rst  question 
logically  arising  for  consideration  U,  has  the 
complainant  paid  or  tendered  the  rent  dne 
for  November  and  Dec^nber,  1900?  The 
complainant  and  one  Dodd  both  swear  most 
clearly  and  unequivocally  that  early  hi  De- 
cember, 1900,  and  again  early  In  January, 
1901,  and  both  times  within  the  time  lim- 
ited in  which  rent  was  to  be  paid,  they  call- 
ed on  the  respondent,  and  saw  its  secre- 
tary, Mr.  Isaac  pahn;  that  the  respectire 
calls  were  made  for  the  purpose,  and  the 
sole  purpose,  of  paying,  or  tendering  pay- 
ment of,  the  monthly  rent;  that  Dodd  a^ 
companied  the  complainant  at  the  latter"! 
request,  for  the  express  purpose  of  acting 
as  a  witness  to  the  payment  or  tender;  and 
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that  such  tender  was  made,— the  denomina- 
tions of  tbe  currency  in  which  it  was  made 
l>elaK  giyen.  Said  Hahn  denies  that  any 
tender  was  made  on  either  occasion,  though 
lie  admits  that  the  complainant  and  Dodd 
called,  and  talked  about  rent  and  about 
power  and  steam.  Two  or  three  witnesses, 
casually  present,  swore  they  did  not  see  any 
tender  made;  but  as  the  matter  did  not  con- 
cern them  at  all.  and  they  had  no  particular 
interest  In  or  occasion  to  observe  what  was 
going  on,  their  testimony  U  entitled  to  but 
little  weight.  It  would,  indeed,  be  incom- 
prehensible If  two  men  going  on  a  special 
errand,  prepared  and  arranged  for  by  taking 
a  witness  for  the  sole  purpose  of  seeing  the 
act  done  which  was  the  object  of  both  call- 
ing there,  and  then  swearing  with  the  exact- 
ness and  detail  that  they  would  be  enabled 
to  by  such  premeditated  arrangement,  if  no 
such  tender  had  been  made,  for  every  one 
agrees  that  they  both  called  in  December 
nnd  January.  If  not  true,  the  testimony  of 
the  complainant  and  of  Dodd  is  deliberate 
perjury,  while  the  testimony  of  the  others 
i.s  reconcilable  with  tbe  theory  of  mistake 
and  lack  of  obserratlon  of  what  had  no  in- 
terest to  them,  save  as  to  Hahn;  and  It  Is 
(Bsier  for  tis  to  believe  that  he  was  mis- 
token,  than  it  is  to  believe  that  Reynolds 
and  Dodd  both  committed  willful  and  de- 
liberate perjury.  We  are  of  the  opinion, 
from  the  preponderance  of  the  testimony, 
that  the  complainant  tendered  the  rent  due 
for  November  and  December,  1900,  respec- 
tively, and  that  there  was  no  failure  to  com- 
ply with  the  provisions  of  the  lease  in  that 
respect 

The  vital  question  in  this  case,  however, 
is,  what  was  the  lessee  to  receive  under  this 
lease  for  the  annual  rent  of  $700,  which  be 
agreed  to  pay?  "The  golden  rule  of  con- 
struction," says  Bramwell,  B.,  In  Fowell  t. 
Tranter,  3  HurL  &  C.  458,  461,  "la  that  words 
are  to  be  constmed  according  to  their  natural 
meaning,  nnless  such  a  construction  would 
cither  render  them  senseless,  or  would  be 
opposed  to  tbe  general  scope  and  intent  of 
the  instrument,  or  unless  there  be  some  very 
cogent  reason  of  convenience  In  favor  of  a 
different  interpretation."  In  Anthony  v. 
Comstock,  1  R.  I.  464,  468,  speaking  through 
Haile,  J.,  delivering  the  opinion,  this  court 
Siaid:  "It  is  a  settled  role  of  construction  of 
contracts  that  the  intention  of  tbe  parties 
must  govern,  when  that  intention  can  be 
clearly  inferred  from  the  terms  of  the  con- 
tract, and  can  be  fairly  carried  out  consist- 
ently with  the  settled  rules  of  law."  Follow, 
ing  these  simple  rules,  tbe  language  of  the 
lease  seems  so  plain  that  It  is  not  easy  to 
see  how  any  difference  conld  arise  as  to  its 
constrnctlcm.  What  the  complainant  hired 
under  the  lease  was  a  certain  store  on  the 
corner  of  Mason  and  West  Exchange  streets, 
also  room  in  tear,  etc.,  "together  with  power, 
not  exceeding  alx-hone^  for  the  conduct  of 


the  leasee's  business  (that  of  a  steam  laun- 
dry), also  steam  for  washing  machines  and 
dry  room,  also  all  water  for  use  in  the  busi- 
ness." The  lease,  then,  covered  certain 
space  or  rooms  in  a  building  furnished  with 
power,  not  exceeding  six-horse  power,  also 
(or  in  addition  thereto)  steam  for  specified 
purposes,  also  (or  in  addition  thereto)  all  wa- 
ter for  use  in  the  business.  The  amount  and 
location  of  floor  space  were  limited  in  the 
description.  The  amount  of  power  was  also 
limited,  viz.  to  six-horse  power.  The  amount 
of  steam  was  limited,  inasmuch  aa  It  was 
limited  to  use  only  for  washing  machines 
and  dry  room;  and  the  water  was  limited, 
in  that  it  was  all  for  use  in  the  business. 

It  is  contended  by  the  respondent  that, 
though  "power"  and  "steam"  are  two  words, 
yet  they  are  synonymous  in  meaning  In  the 
lease  in  question,  and  that,  notwithstanding 
the  use  of  both  words,  and  also  notwithstand- 
ing tbe  use  of  the  word  "also,"  the  amount 
of  power  and  of  steam  combined,  included 
under  said  lease  without  paying  extra  there- 
for, is  limited  to  six-horse  power.  If  they  can 
be  so  measured  or  determined.  To  adopt 
any  such  construction  for  the  language  of 
the  lease  would  be  to  do  violence  to  the 
signiflcaaon  of  one  of  the  most  simple  and 
familiar  words  in  the  English  language.  The 
word  "also,"  which  is  used  three  times  iu 
the  sentence  of  less  than  five  lines  of  descrip- 
tion of  the  premises  let,  is  defined  In  Web- 
ster's International  Dictionary,  In  cases 
where  its  use  is  not  obsolete,  as  meaning: 
"In  addition;  besides;  as  well;  further;  too." 
Id  that  same  sentence  the  words  "power"  and 
"steam"  are  both  used,  and  so  discrimina- 
tlvely  that  it  is  clear  that  they  are  used  In- 
tentionally with  a  different  signification.  If 
there  were  any  doubt  upon  the  question 
whether  the  two  words  are  used  with  differ- 
ent slgnlflcatlons,  and  not  synonymously,  the 
very  next  sentence  of  the  lease  would  set 
that  doubt  at  rest  That  sentence  Is  as  fol- 
lows, vte:  "In  case  of  any  Interruption  or 
stoppage  of  power,  the  lessors  agree  to  fur- 
nish steam  sufficient  to  run  a  small  engine, 
to  be  furnished  by  the  lessee,  in  lieu  of  the 
six-horse  above  mentioned."  It  needs  no  ex- 
pert to  inform  us  that  steam  is  the  elastic 
aeriform  fluid  into  which  water  is  converted 
when  heated  to  the  boiling  point;  that  It  Is 
an  element  of  power,  and,  when  that  power 
is  transmitted  or  applied  by  means  of  a 
mechanism  termed  a  "steam  engine,"  It  fur- 
nishes what  is  known  as  applied  or  trans- 
mitted power,  or  motion  for  practical  pur- 
poses, like  the  running  of  machinery.  Steam, 
however,  is  not  the  only  source  of  power,  as 
there  Is  water  power,  electric  power,  etc. 
In  the  case  at  bar  steam  power  was  doubt- 
less contemplated  when  the  word  "power" 
was  used,  though  any  other  applied  or  trans- 
mitted power  that  would  run  machinery.  If 
amounting  to  six-horse,  would  have  flUed  the 
requirements  of  the  lease  as  to  power.    The 
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■team  to  prodace  the  iKtwer  to  nm  tbe  com- 
plalnant's  machinery  waa  evidently  mot  la- 
tended,  aave  In  a  certain  contingency,  to  be 
carried  on  to  the  premises  leased,  but  was  to 
be  transmitted  from  the  lessor's  engine  room, 
by  means  of  shafts,  puUeys,  and  belting,  to 
tbe  leased  premises,  where  the  power  could 
be  communicated  to  the  lessee's  machinery 
in.  like  manner  by  shafts,  pulleys,  and  belts. 
In  the  contingency  of  an  interruption  or  stop- 
page, from  any  cause,  of  power  thus  trans- 
mitted, the  lessor  was  to  furnish  an  amount 
of  steam  sufficient  to  run  a  small  engine,  to 
be  furnished  by  the  lessee,  in  lieu  of  the 
six-horse  above  mentioned.  It  will  be  ob- 
served that  the  steam  thus  furnished  to  run 
the  six -horse  power  engine  was  to  be  in  lieu 
of  the  power,  and  not  In  lieu  of,  but  in  ad- 
dition to,  the  steam  to  be  furnished  for  wash- 
ing machines  and  dry  room.  It  Is  apparent 
that  steam  may  be  used  for  other  purposes 
than  merely  famishing  applied  power,  or 
motion  fbr  the  running  of  machinery,  vis.  for 
heating  or  drying,  whether  heating  water  as 
for  the  washing  machines,  or  drying  cloth  or 
clothes,  as  in  the  drying  room  of  a  laundry. 
For  these  latter  purposes  the  steam  itself 
wonla  be  conveyed  through  pipes  to  the  leas- 
ed premises,  and  when  the  words  "power" 
and.  "steam"  are  used  In  said  lease  they  are 
used,  as  it  seems  to  us  clearly  enough,  for 
different  purposes  and  to  accomplish  differ- 
ent ends,  the-  one  to  be  in  addition  to  the 
otba.  The  common  speech  of  people  Indi- 
cates that  there  is  a  difference  between 
"steam"  and  "power"  In  the  popular  undeiv 
standing,  at  least;  for  we  speak  of  beating 
our  houses  by  or  with  steam,  but  never  by  or 
with  power.  We  inquire  of  a  manufacturer 
by  what  power  he-  runs  his  mill,  and  he  re- 
plies, steam,  water,  or  eleetrlc  power,  as  the 
cas»  may  be,  and  tbe  question  excites  no  sur- 
nrise.  If,  howerex,  "steam"  and  "power" 
mean  tbe  same  thlngi  it  would  be  a  very  idle 
liMinlry  as  to  what  power  was  used  to  nm 
the  mill  inquired  aboat 

Several  experts  were  called  on  both  sides 
to  give  their  opinion  as  to  whether  steam, 
or  steam,  under  90  ponnds  preasnre,  was 
to  be  considered  as  power,  though  why  90 
ponnds  pressure  was  selected  as  the  pressure 
we  fall  to  see,  except  it  was  more  conveni- 
ent for  tbe  lessor  to  furnish  that  pressure, 
for  the  lease  did  not  call  for  steam  luder 
any  particular  pressure.  One  of  the  respond- 
ent's experts,  a  mechanical  engineer,  Mr. 
Thomas  A.  Evans,  testified  that  steam  is 
iwwer,  because  heat  is  power,  viz.:  "Q. 
Ton  say,  then,  that  steam  is  power  because 
heat  is  power?  A.  Exactly;  that  is  what  It 
is."  Mr.  Knight  C.  Richmond,  a  mechanical 
engineer  and  expert  called  by  the  respondent, 
testified,  inter  alia,  as  follows,  viz.:  "Q. 
Did  you  say  that  steam  transmitted  the 
power,  Mr.  Kichroond?  A.  I  say  that  steam 
Is  one  of  the  agencies  for  transmitting  pow- 
er.   Q.  How  does  it  transmit  it?    A.  It  de- 


pends upon  what  purpose  tbe  power  Is  to 
be  used  for.  In  a  steam  engine,  it  is  due 
to  the  expansive  force  of  steam  under  pres- 
sure, in  which  'case  it  does  work  against 
the  piston  of  a  steam  engine.  If  used  for 
heating  purposes,  it  transmits  tbe  power  bj 
transferring  its  heat  to  the  vehlde  which  is 
to  be  heated.  In  either  case  tbe  sieasure- 
ment  of  the  steam  is  commonly  taken  in 
horse-power  unit"  Mr.  Richard  H.  Rice,  a  j 
mechanical  engineer  and  expert  called  by 
the  respondent,  testified  in  part  as  follows, 
viz.:  "Q.  Will  you  define  steam,  Mr.  Rice, 
please?  A.  There  are  two  definitions  of 
steam  which  I  think  should  be  given,— one 
the  commonly  accepted  definition,  and  one 
the  technical  definition.  The  technical  defi- 
nition of  steam  Is  the  vapor  of  water.  Tbe 
commonly  accepted  definition  of  steam  is 
this  vapor  of  water  confined  in  space,  and 
at  a  definite  and  usually  moderate  pressure. 
Q.  Will  you  define  power?  A.  Power  is  tbe 
capacity  to  do  work,— nseful  work.  Q.  Then 
steam  and  power  are  not  one  and  tbe  same 
thing,  are  they?  A.  Steam  and  power  are 
not  one  and  the  same  thing,  of  course,  tech- 
nically, but  as  commonly  accepted  they  are. 
Q.  I  don't  care  about  the  commonly  accepted 
term,  but  are  they  In  reality  the  same  thing? 
A.  Steam,  possesses  power.  Q.  Possesses 
power?  A.  Yes.  Q.  But  it  is  not  power? 
A.  It  is  not  power.  I  am  q>eaking  now  in 
the  strictly  technical  sense.  Q.  Precisely. 
If  this  vapored  water  that  yoo  speak  of  as 
the  definition  of  steam,  if  it  is  not  conflned 
tn  apace.  Is  It  power?  A.  It  possesses  pow- 
er. Q.  But  it  isn't  power?  A.  It  isn't  pow- 
er." In  his  redirect  examination  be  testified 
that  live  steam  furnished  through  pipes  un- 
der a  ceitain  pressure,  uamAg,  90  ponnds 
to  the  square  inch,  is  considered  power.  Mr. 
Gardner  Q.  Sims,  a  mechanical  engineer  and 
expert  called  for  the  complainant,  testified 
In  part  as  follows,  viz.:  "Q.  Could  yon  make 
a  distinction  between  power  and  steam.  Mr. 
Sims,  or  what  is  the  dlffermce  between 
power  and  steam?  A.  Steam  is  an  elastic 
fluid  generated  by  heat  to  the  boUlng  point 
of  water,  and  power  would  be  the  applica- 
tion of  pressure.  Q.  In  your  opinion,  would 
steam  furnished  under  pressure  of  ninety 
pounds  to  the  square  inch,— live  steam,  so 
called,— for  wash  room  and  dry  room  for 
laundry  purposes,  be  considered  power? 
Ans.  No,  sir;  it  would  not"  In  cross-exam- 
ination Mr.  Sims  further  testified  as  follows, 
viz.:  "Steam  at  ninety  pounds  pressure  in  a 
pipe  Is  not  power,  but,  passing  through  a  pipe 
into  a  cylinder,  it  produces  powo-f  and 
further.  In  reply  to  Interrogatories,  be  sworr: 
"Q.  Then  do  I  understand  you  to  say  that 
it  Is  the  expansive  power  of  the  steam  un- 
der pressure  that  is  the  power?  A.  No;  it 
Is  the  application  of  tbe  expansive  fluid  to 
a  mechanism  that  is  transmitting  power. 
Q.  Where  is  the  power  transmitted,  bom? 
A.  From,  the  steam..   Q.  The  power  la  In  tbe 
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stenm,  then?  A.  No;  In  the  machine.  Q. 
Do  you  mean  to  say  the  power  Is  In  the 
mechanism?  A.  No;  the  application  of 
steam  to  the  mechanism.  Q.  The  mechan- 
ism, then,  Is  simply  an  Instrumentality  for 
utilization  of  the  power  In  the  steam?  A. 
Yes,  sir.  Q.  Then  there  Is  power  in  the 
steam?  A.  As  applied;  yes.  Q.  And  that 
power  la  transmitted  from  the  coal  which 
furnishes  the  combuatlon  passing  into  the 
steam?  A.  Well,  that  Is  the  primary  object 
of  It  I  speak  In  the  commercial  sense." 
While  the  experts  differ  In  their  testimony 
In  some  particulars,  it  la  perfectly  apparent 
from  the  preponderance  of  such  evldmce 
that  the  words  "power"  and  "steam"  are  not 
always  used  synonymously;  and,  In  our  ophi- 
lon.  It  is  the  very  soise  in  which  they  are 
not  used  synonymously  that  they  are  used 
In  the  lease  In  question.  We  are  satlsfled, 
from  the  preponderance  of  evidence,  that  the 
complainant  did  not  use  power,  in  the  true 
intent  and  meaning  of  that  word  In  the 
lease,  exceeding  six-horse  power  In  amo«nt. 
Besides  the  testimony  of  various  witnesses 
called  by  the  complainant,  the.  testimony  of 
George  Leach,  a  mechanical  engineer  and' 
expert  called  by  the  respondent  is  pasUcu- 
larly  clear  and  convincing  on  that  point; 
the  only  witness  putting  the  amount  of  pow- 
er at  a  higher  figure  being  the  respondent's 
engtoeer,  who  estlmsted  it  to, be  between 
seven  and  eight  horse  power.  If  steam,  as 
tli«  word  Is  used  in  the  lease,  can  be  meas- 
ured by  horse  power.  It  does  not  matter 
here;  as  that  is  not  the  measure  of  qoantlty 
used  In  the  lease,  the  only  measure- being, 
the  steam  Required  for  the  complainant's 
washing  machines  and  dry  room;  and  the 
eTldeoce  shows  that  the  work  done  by  said 
washing  machines  and  dry  room  has  not 
been-  increased  during  the  complainant's  oc- 
cnpatlon  of  the  leased  premises.  A  carefal 
examfaiatfon '  of  the  testimony  fails  to  dis- 
close any  Just  cause  for  the  threat  the  re- 
Bpondent-  admits  to  have  made,  for  which' 
tbe  -  complainant  brings  this  bill.  W6  fall 
to'  ftAd  any  fraud  or  mutual  mistake  or  am- 
biguity of  terms  In  the  making  of  the  lease, 
or  any  noncompliance'  with  its  provisions  on 
tlie  part  of  the  complainant  since  It  was 
naade.  The  only  apparent  groimd  for  the 
reetmndenf  8  making  the  threat  complained 
of  Is  its  desire  to  .get  more  rent  than  It 
agreed'  to  take;  and  Inasmuch  as  the  lease 
provides  for  an  addition  of  $75  rent  for  each 
horse  -  power  of  the  power  used  above  the 
stipulated  six-horse  power,  If  the  respond- 
ent Is  acting  In  entire  good  faith  It  Is  only 
less  surprising  to  us  that  It  claims  but  $50 
per  horse  power  for  the  allegred  additional 
power,  thereby  doubling  the  rent  only,  than 
that  It  should,  under  this  lease,  have  made 
any  claim  at  all.  We  are  of  the  opinion  that 
the  complainant  Is  entitled  to  a  permanent 
injunction  as  prayed  In  bis  bill,  together 
with  costs.    Decree  accordingly. 


CJtAPT  V.  LATOURBTTTB  et  al. 

(Conrt  of  Cbancery  of  New  Jersey.    June  28, 

1801.) 

■VENDOR  AND  PURCHASER  —  CONTRACT  —  DE- 
FAULT OF  VENDOn-LIEN  FOR  PRICE  PAID. 
Complainant  purchased  three  building  lots 
under  an  executory  contract  by  which  he  was 
to  pay  in  monthly  installments,  and,  when  half 
was  paid,  deed  Hhould  be  delivei'ed.  After  near- 
ly half  was  paid,  the  vendor  died,  and  her  ex- 
eentors  refused  to  accept  further  paymentH  on 
the  ground  that  she  did  not  own  two  of  the  lots. 
They  also  refused  to  obtain  title  and  complete 
the  contract  or  to  refund  the  money  paid,  on 
the  ground  that  the  estate  mifrht  be  insolvent. 
BMd,  that  complaioant  is  entitled  to  a  lien  on 
the  lot  which  tiie  vendor  owned,  to  the,  extent 
of  the  money  paid  by  him,  and  that  the  lot  be 
sold  to  satisfy  the  lien,  but  not  to  a  lien  on 
other  land  belonging  to  her  at  the  time  of  her 
death,  and,  if  there  is  a  deficiency,  It  must 
stand  as  other  claimB  against  her  estate. 

Action  by  Elijah  R.  Craft  against  Rich- 
ard R.  Latourette  and  others.  Demurrer  to 
bin  oTOTuled. 

E.  W.  Demarest  for  complainant  W.  C. 
Parker,  for  defendants. 

STEVENS,  y.  C.  This  caae  comes  up  on 
demurrer.  The  bill  alleges  that  on  Novem- 
ber 8,  1898,  Juli^  L.  Brown  entered  Into  a 
written  agreement  to  convey  to  complainant 
certain  building  lots,  known  as  lots  30,  31, 
and  32  in  block  472  In  the  city  of  Bayonue, 
for  the  price  of  $930.  Of  this  price,  $30  was 
to  be  paid  on  the  ddivery  of  the  agreement 
and  $30  on  or  before  the  15th  day  of  each 
month  ensuing  its  date,  until  50  per  cent,  of 
the  price  should  be  paid,  when  the  vendor 
was  to  convey  by  warranty  deed,  and  take 
back  a  purcliase-money  mortgage  for  the 
balance  due.  It  Is  further  stated  that  com- 
lilainaut  had  paid,  pursuant  to  the  terms  of 
this  agreement  the.  sum  of  $303,  together  with 
a  year's  taxes,  when  the  vendor  died;  that 
lifter  her  death  he  tendered  to  her  executors 
:uiother  installment  of  $30,  but  they  refused 
to  take  It  because  they  had  found  that  two  of 
the  lots  did  not  belong  to  the  vendor,  and 
that  they  could  give  no  title  to  them;  that  on 
request  that  the  executors  either  obtain  title 
or  refund  the  money,  they  refused  to  do  ei- 
ther, and  based  their  refusal  on  the  ground 
that  "It  was  questionable  whether  the  estate 
was  solvent  or  insolvent"  The  complainant 
alleges  that  a  single  lot  is  of  no  value  to 
him  for  the  purpose  for  which  he  made  bis 
purchase.  He  asks.  Inter  alia,  for  a  decree 
that  the  executors  return  the  purchase 
money,  and  charge  It  upon  the  one  lot  which 
Mrs.  Bro'wn  In  fact  owned  at  the  time  of 
her  death.  The  question  argued  in  the  briefs 
Is  whether  the  court  will,  under  the  circum- 
stances detailed,  give  to  the  vendee  a  lien 
for  the  money  paid  by  him,  upon  so  much  of 
the  property  agreed  to  be  conveyed  as  the 
vendor  or  her  devisees  have  title  to.  The 
precise  question  does  not  appear  to  hare 
been  decided  In  any  reported  decision  of  this 
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court,  but  I  baye  no  doubt  tbat  tbe  Uoi  ex- 
ists. Tbe  leading  case  la  Rose  v.  Watson, 
10  H.  L.  Cas.  672.  Lord  Cranwortb  there 
uses  tbe  following  language:  "There  can 
be  no  doubt,  I  apprehend,  that  when  a  pur- 
chaser has  paid  his  purchase  money,  though 
be  has  got  no  conveyance,  the  vendor  be- 
comes a  trustee  for  blm  of  the  legal  estate, 
and  be  Is,  In  equity,  considered  the  owner 
of  the  estate.  When,  Instead  of  paying  the 
whole  of  his  purchase  money,  be  pays  a  part 
of  It,  It  would  seem  to  follow  as  a  necessary 
corollary,  tha^  to  tbe  extent  to  which  he 
has  paid  his  purchase  money,  to  that  extent 
the  vendor  Is  a  trustee  for  blm;  in  other 
words,  that  be  acquires  a  lien,  exactly  In  the 
same  way  as  If,  upon  the  payment  of  part 
of  the  purchase  money,  tbe  vendor  bad  exe- 
cuted a  mortgage  to  blm  of  tbe  estate  to  that 
extent."  Tbe  same  view,  annunciated  as  far 
back  as  82  Geo.  II.  (A.  D.  1758)  by  the  mas- 
ter of  tbe  rolls  In  Burgess  v.  Wtaeate,  1  W. 
Bl.  123,  150,  la  adopted  by  the  text  writ- 
era.  2  Washb.  Real  Prop.  (4tb  Ed.)  pp.  93,  94; 
Pom.  Eq.  Jur.  {  1283;  2  Jones,  Liens,  {{ 
1105,  1106.  So  far  as  tbe  New  Jersey  cases 
go,  they  tend  to  support  this  view.  In  Cop- 
per V.  Wells,  1  N.  J.  Eq.  10,  It  was  held  that, 
where  a  specific  performance  has  become  Im- 
possible, tbe  party  aggrieved  has  a  Hen  for 
tbe  value  of  beneficial  or  lasting  improve- 
ments made  on  tbe  faith  of  an  agreem«it 
which  could  not  be  executed  because  of  a 
default  in  the  opposite  party.  To  tbe  same 
effect  Is  Berry  v.  Van  Winkle,  2  N.  J.  Eq. 
269.  Tbe  complainant  Is  entitled  to  a  de- 
cree adjudging  that  be  baa  a  Hen  upon  tbe 
lot  covered  by  the  agreement  to  convey,  to 
tbe  extent  of  the  money  paid  by  blm,  and 
tbat  the  lot  be  sold  to  satisfy  that  Hen.  He 
is  not  entitled  to  a  Hen  upon  any  other  land 
belonging  to  tbe  vendor  at  the  time  of  her 
death.  No  order  can  be  made  in  this  suit 
with  respect  to  tbe  relative  priorities  of  this 
Uen  and  of  a  mortgage  Hen  alleged  to  rest 
npon  tbe  entire  tract,  for  the  reason,  among 
others,  that  tbe  mortgagee  is  not  a  party  to 
tbe  controversy.  The  defendants  cannot  be 
directed  to  pay  out  of  tbe  assets  of  tbe  es- 
tate In  their  bands  any  deficiency  existing 
after  tbe  lien  shaU  have  been  exhausted. 
The  complainant  obviously  stands  on  no 
more  favorable  footing  In  other  respects 
than  any  other  unsecured  creditor  of  an  es- 
tate that,  as  the  bill  suggests,  may  be  in-' 
solvent. 


DICKINSON  V.  UPDIKE  et  eL 

(Court  of  ESrrors  and  Appeals  of  New  Jersey. 

June  19,  1901.) 

PRINCIPAL    AND    AGENT— RBAL-KSTATB    BRO- 

KKRS— CONTRACTS-AUTHORITY— 

ACTIONS-COURTS. 

1.  Plaintiff  placed  a  certain  lot  In  the  hands 
of  defendants,  real-estate  brokers,  for  sale. 
Defendants  found  a  purchaser,  who  made  an 
offer  which  plaintiff  accepted.  The  purchaser 
then  paid  defendants  a  part  of  the  price,  and 


they  gave  him  a  receipt  therefor,  and  turned 
It  as  agents.  The  receipt,  signed  by  plaintiff  or 
with  his  authority,  would  have  bound  him  to 
make  a  conveyance.  Held,  tbat  the  aathm-itr 
given  to  defendants  to  find  a  purcbaaer  did  not 
authorize  them  to  make  an  executory  agree- 
ment to  sell. 

2.  Before  the  deed  was  delivered  and  balance 
of  price  paid,  the  purchaser  sold  to  anotlier  at 
an  advanced  price.  Defendants  knew  of  this 
sale,  but  did  not  know  the  laat  purchaser  until 
after  the  receipt  was  given,  and  the  last  sale 
was  not  contemplated  until  after  that  time. 
They  did  not  inform  plaintiff  of  the  last  sale 
until  his  deed  was  delivered,  and  the  price  for 
which  he  sold  was  paid  to  him.  Held,  tbat 
there  was  no  breach  of  duty  on  tbe  part  of  de- 
fendants, so  that  plaintiff  could  recover  from 
them  the  difference  between  the  price  for  vrhicli 
he  sold  and  that  obtained  by  the  first  purchas- 
er. 

3.  Where  defendants,  who  were  employed  by 

{)laintiff  to  find  a  purchaser  for  a  lot,  after  find- 
n^  such  purchaser  and  receiving  part  of  the 
price,  knew,  before  the  deed  was  delivered,  tbat 
the  purchaser  had  sold  at  an  advance,  but  did 
not  inform  plaintiff,  his  claim,  if  any,  against 
them,  is  for  damages,  for  which  an  action  at 
law  Is  the  appropriate  remedy. 

Appeal  from  court  of  chancery. 

Action  by  S.  Meredith  Dickinson  against 
Archibald  Updike  and  others.  From  a  Judg- 
ment dismissing  the  bill,  plaintiff  appeals. 
Afllrmed. 

The  following  is  tbe  opinion  of  the  lower. 
court  (Reed,  V.  C): 

"The  complainant  had  placed  in  the  bands 
of  Hessrs.  Updike  &  Son,  real^eatate  brokers 
In  the  city  of  Trenton,  a  property  to  be  rent- 
ed or  sold.  Tbe  firm  of  Updike  &  Son  con- 
sisted of  Archibald  U];>dlke  and  bis  son,  Lin- 
coln Updike.  On  April  lOtb  last,  Mr.  Archi- 
bald Updike  announced  to  Mr.  DieUnaon  tbat 
they  bad  an  offer  of  $825  for  tbe  property. 
Mr.  Dickinson  said  that  be  would  take  $850. 
Mr.  Updike  Informed  the  prospective  pur- 
chaser, Mr.  Stelnert,  of  tbe  terms  upon  wtilcb 
Mr.  Dickinson  would  sell  Mr.  Stelnert 
agreed  to  take  the  propei-ty  at  tbe  figure 
named  by  Mr.  Dickinson,  upon  tbe  terms 
that  tbe  property  was  to  be  clear  of  all  taxes 
and  Incumbrances.  Mr.  Updike  communicat- 
ed this  to  Mr.  Dickinson  on  the  same  day, 
April  10th,  and  Mr.  Dickinson  agreed  to  seU 
on  those  terms..  Mr.  Updike  returned  to  bia 
office,  received  $100  on  account  of  the  par- 
chase,  and  gave  a  receipt  to  Mr.  Stelnert  for 
tbe  same,  which  receipt  contained  a  state- 
ment of  the  purpose  for  which  the  payment 
was  made.  This  receipt  be  signed  as  agent. 
Tbe  receipt,  if  signed  by  Mr.  Dickinson,  or 
with  bis  authority,  would  have  bound  tbe  , 
latter  to  make  a  conveyance  of  the  said  prop- 
erty. After  tbe  receipt  was  given  to  Mr. 
Stelnert,  he  left  the  office  of  Updike  &  Sou, 
but  subsequently  returned  and  found  there 
Lincoln  Updike,  tbe  Junior  member  of  tbe 
firm.  While  there  a  Mr.  Smyth  came  into 
the  office  and  inquired  about  tbe  property. 
Lincohi  Updike  told  him  that  the  property 
bad  been  sold  to  Mr.  Stelnert,  and  tluit  Mr. 
Stelnert  might  sell  it  for  an  advance.  Mr. 
Smyth  then  arranged  with  Mr.  Stelnert  to 
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look  at  tlie  property,  and  to  meet  Mr.  Steln- 
ert   that  evening.     They  BO  met,  and  'Mr. 
Smyth  agreed  to  bny  the  property  from  Stein- 
ert  for  the  sum  of  $1,076.    Afterwards,  on 
April  11th,  Mr.  Dickinson,  without  knowledge 
of  the  transaction  between  Mr.  Stelnert  and 
Mr.  Smyth,  prepared  a  deed  for  the  property, 
^which  deed  was  delivered  to  Updike  &  Son 
on  that  day  or  on  the  following  day.    Messrs. 
Updike  &  Son  thereafter  prepared  a  deed 
from  Mr.  Stelnert  to  Mr.  Smyth,  and  on  Fri- 
day, the  14th,  it  seems  that  both  deeds  were 
delivered  to  Mr.  Smyth.    Messrs.  Updike  & 
Son,  who  knew  of  the  purchase  of  Smyth 
from  Stelnert  on  the  11th,  did  not  communi- 
cate that  fact  to  Mr.  Dickinson;    and  Mr. 
Dickinson,  upon  learning  of  the  transaction, 
died  this  bill  to  compel  Messrs.  Updike  &  Son 
to  account  to  him  for  the  difference  between 
$S50,  which  he  received  from  Messrs.  Updike 
&  Son  on  account  of  the  sale  to  Stelnert,  and 
$1,075.  which  Mr.  Smyth  paid  Mr.  Stelnert 
for  the  property.    There  is  nothing  in  the 
testimony  to  show  that  Messrs.  Updike  &  Son 
divided  with  Mr.  Stelnert  the  extra  $225. 
All  that  Messrs.  Updike  &  Son  received  were 
their  commissions  upon  the  sale  from  Mr. 
Stelnert  to  Mr.  Smyth,  and  some  expenses  at- 
tending the  same.    Nor  is  there  anything  in 
the  case  which  imputes  to  them  active  fraud 
in  the  transaction.    The  question  is  whether 
there  was  such  constructive  fraud  as  will 
confer  a  right  upon  the  complainant  to  re- 
cover.    'A  real-estate   broker  employed   to 
find  a  purchaser  for  land  is  bound  to  disclose 
to  bis  prlucipal  any  facts  known  to  him  ma- 
terial to  the  transaction,  and,  if  the  broker 
talies  part  in  the  transaction,  he  is  bound  to 
exert  bis  skill  for  the  benefit  of  his  principal.' 
Young  V.  Hughes,  32  N.  J.  Eq.  S72.    There  is 
no  doubt  that,  when  the  proposition  of  Mr. 
Smyth  was  made  to  purchase  the  property, 
Messrs.  Updlk^  &  Son  supposed  that  a  bind- 
ing contract  had  been  made  with  Mr.  Steln- 
ert. and  therefore  that  any  communication 
of  the  fact  of  Mr.  Smyth's  offer  could  not 
aftect  Mr.  Dickinson's  interest  in  the  land. 
But  It  is  said  that.  In  law,  Updike  &  Sou 
had  no  authority  to  bind  Mr.  Dickinson  by  a 
written    contract;     therefore,    when    Smyth 
made  bis  proposal  to  buy,  the  conditions  were 
as  If  no  agreement  for  sale  had  been  made 
with  Mr.  Stelnert.   If  this  was  a  bill  by  Steln- 
ert to  compel  a  specific  performance  by  Mr. 
Dickinson  of  the  agreement  entered  into  by 
Updike  &  Son,  it  would  seem  quite  clear 
that  the  power  which  was  conferred  upon 
Updike  &  Sou  by  the  act  of  the  complainant 
in  putting  the  property  in  their  hands  for 
sale,  namely,  to  find  a  purchaser,  did  not  in- 
vest the  latter  with  an  authority  to  make  an 
executory  agreement  to  selL    Morris  v.  Rud- 
dy, 20  N.  J.  Eq.  236;    MUne  V.  Kleb,  44  N. 
J.  Eq.  378, 14  AU.  646.    But  the  receipt  given 
by  Messrs.  Updike  &  Son  was  not  given  by 
force   of  the   original   employment.     Their 
original  employment  was  to  get  a  purchaser. 
When  •  purcbaBer  was  obtained  who  was 


able  and  willing  to  pay  the  price  upon  the 
terms  fixed  by  the  vendor,  their  duty  as 
brokers  ceased.  Short  v.  MiUard,  68  111.  282; 
Walker  t.  Derby,  5  BIsa.  134,  Fed.  Cas.  No. 
17,068;  Bookwalter  v.  Lansing,  23  Neb.  291, 
86  N.  W.  540.  What  they  did  thereafter,  in 
preparing  a  deed,  and  in  subsequently  re- 
ceiving the  deed  prepared  by  the  complain- 
ant, conveying  the  property  to  Stelnert,  and 
in  receiving  the  money  from  Stelnert,  and 
transmitting  it  to  the  complainant,  was  by 
virtue  of  the  special  direction  of  the  com- 
plainant It  was  in  the  course  of  the  execu- 
tion of  the  second  authorization,  which  was- 
te go  on  and  do  what  was  necessary  to  close 
the  transaction,  that  the  money  was  taken 
and  the  receipt  to  Stelnert  was  given.  The- 
query,  then,  is  whether  the  second  authoriza- 
tion impliedly  conferred  the  power  to  make 
a  written  contract.  Again,  it  is  to  be  ob- 
served that  the  question  of  power  of  Updike 
I  &  Son  to  enter  into  a  written  contract  does 
not  now  arise,  as  if  the  complainant  had  re- 
fused to  convey,  and  this  bill  had  been  filed 
to  compel  a  conveyance.  The  question  is 
whether  Updike  &  Son,  after  they  had  en- 
tered into  a  contract  of  sale  under  the  secondi 
employment  upon  the  terms  and  to  the  per- 
son assented  to  verbally  by  the  complainant 
were  bound  to  convey  subsequently  obtained' 
information  to  the  complainant  for  the  pur- 
pose of  enabling  him,  if  be  desired,  to  repudi- 
ate the  written  agreement  This  presents  an; 
equitable  phase  quite  different  from  a  ques- 
tion of  specific  performance.  But  I  do  not 
think  it  within  my  province  to  decide  these- 
questions  in  this  suit  because,  in  my  judg- 
ment, such  decision  would  have  no  judicial 
authority.  This  conclusion,  in  my  judgment,, 
is  the  necessary  result  of  the  sliape  in  which 
the  facts  as  proved  upon  the  hearing  differ- 
from  the  facts  set  forth  in  the  bilL  The  bill 
undoubtedly  discloses  facts  which,  if  proved, 
presented  a  clear  case  for  equitable  relief. 
The  bill  was  drawn  from  such  information  as 
came  to  the  knowledge  of  the  complainant, 
and  which,  unexplained,  seemed  to  justify 
him  In  the  belief  of  the  existence  of  the  facta 
thus  stated.  But  the  case  as  proved  shows 
conclusively  that  until  after  the  acceptance 
by  Updike  &  Son  of  a  part  of  the  considera- 
tion for  the  conveyance  to  Stelnert,  and  the 
execution  by  them  to  Stelnert  of  the  receipt 
for  the  same,  Updike  &  Son  had  no  knowl- 
edge of  the  existence  of  Mr.  Smyth.  It  is 
also  entirely  obvious  that  neither  Stelnert  nor 
Smyth  had  knowledge  of  any  fact  which 
would  taint  the  conveyances  received  by 
them,  respectively,  with  fraud.  These  con- 
veyances, therefore,  are  unassailable.  It  is 
also  obvious  tliat  Mr.  Updike  received  no 
part  of  the  $22S  paid  by  Smyth  in  excess 
of  the  amount  paid  by  Stelnert  except  his. 
commission  and  expenses  for  the  sale.  The 
case,  therefore,  against  Mr.  Updike,  if  a  case 
exists  at  all,  is  oue  for  damages  in  his  fall- 
ing to  do  his  duty  to  his  principal.  For  such 
nonfeasance  an  action  at  law  is  the  appropri- 
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ate  remedy.  If  Messrs.  Updike  &  Son  had 
been  guilty  of  fraudulent  concealment,  and 
the  grantees  of  tbe  property  had  known  of 
such  concealment.  It  would  have  constituted 
a  breach  of  trust  for  which  the  conveyances 
could  hare  been  revoked  by  this  court  Had 
Messrs.  Updike  &  Son  by  means  of  sucb. 
fraudulent  concealment  gained  any  advan- 
tage personally,  this  court  would  have  com- 
pelled them  to  account  to  the  complainant, 
as  trustees  for  the  property  thus  unlawfully 
received.  The  relation,  however,  of  principal 
and  agent  is  not  prima  facie  one  of  trustee 
and  cestuis  que  trustent;  and  for  breaches 
sf  tbe  duty  which  an  agent  owes  to  his  prin- 
cipal, resounding  solely  in  damages,  a  court 
of  equity  is  not,  and  a  court  of  law  is,  the 
proper  forum.  But  It  Is  said  that.  If  the  con- 
duct of  the  defendant  was  constructively 
fraudulent,  equity  will  hold  tbe  case.  This 
is  not  true,  however,  as  a  universal  rala  'It 
la  not  in  every  case  of  fraud,'  said  Chief 
Baron  Alexander  in  Newham  v.  May,  13 
Price,  749,  tbat  relief  Is  to  be  administered 
by  a  court  of  equity.  In  a  case,  for  instance, 
of  a  fraudulent  warranty  of  sale  of  a  horse, 
•r  fraud  upon  tbe  sale  of  a  chattel,  no  one, 
I  apprehend,  ever  thought  of  filing  a  bill  in 
equity.'  Nor  will  a  suit  In  equity  lie  for  the 
recevery  of  money  obtained  by  fraudulent 
representattons.  Kroeger  v.  Armltage  (N.  J. 
OU.)  44  Atl.  167.  Mo  case  has  been  cited,  nor 
do  I  know  of  any,  wherein  a  court  of  equity 
has  entertained  a  suit  brought  by  a  principal 
•Calnst  bis  agent  for  damages  resulting  from 
a  breach  of  the  duty  owed  by  the  latter  to  the 
fanner.  Under  the  facts  developed  upon  tbe 
tttai  of  this  canse,  the  right  to  recover,  if  It 
exists  at  all,  is  exclusively  one  of  this  cbar- 
aeter.    Tbe  bill  must  be  dismissed." 

Beasley  &  Walker,  for  appellant.  Robert 
L-WoodrufT  and  James  J.  Cahlll,  for  respond- 
ents. 

PBR  CCHIAM.  The  decree  in  this  cause 
should  be  affirmed  for  tbe  reasons  given  In 
tbe  opinion  of  Vice  Chancellor  Reed;  but  his 
expressions  respecting  tbe  Jurisdiction  of 
equity  in  cases  of  fraud  are  subject  to  modi- 
fication by  the  opinion  of  this  court  delivered 
at  the  last  term  In  Anderson  v.  Eggers,  48 
Atl.57& 


BAYTBR  T.  BRUNSWICK  THAOTION  CO. 

(Supreme  Court  of  New  Jersey.    June  10, 
1901.) 

CARRIESS— PASSENQERS— WRONOFUI. 
EJECTION. 

Plaintiff  was  a  passenger  on  one  of  de- 
fendant's cars,  and  secured  a  transfer  to  an- 
•tiier  line  of  defendant,  and  was  directed  by 
the  condactor  who  issued  the  transfer  to  take 
a  certain  car,  the  conductor  of  which  inform- 
ed him  that  tbe  transfer  was  not  good,  and 
asked  plaintiff  if  he  was  not  going  to  get  off, 
sad  took  him  by  the  arm  and  roughly  pulled 


hfaa  onto  the  pavement.    Bdd  to  JnstlQr  a  ver- 
dict for  plaintiff. 

Action  by  Joseph  Hayter  against  tbe 
Brunswick  Traction  Company.  Verdict  for 
plalntilf.  Rule  to  show  cause  why  new  trial 
should  not  be  granted  discharged. 

Argued  February  -  term,  1901,  before  the 
CHIEF  JUSTICES,  and  DtXON,  COULINS, 
and  HBNDRICKSON,  JJ. 

Robert  Adrain  and  George  S.  SOzer,  for 
plaintiff.  WiUard  P.  Voorhees.  for  defend- 
ant 

PER  CURIAM.  Tbe  plalntUT  was  a  pas- 
senger on  a  trolley  car  of  the  defendant  and 
was  ejected  by  the  conductor  after  be  bad 
paid  his  fare  to  a  point  beyond  tbe  place 
where  he  was  ejected.  The  facts  in  the  caw 
are  briefly  these:  On  the  17tb  of  June,  1S9S. 
the  plaintiff  was  on  Hiram  street,  in  tbe 
city  of  New  Brunswick,  and  boarded  one  of 
the  defendant's  cars,  intending  to  take  pas- 
sage for  Throop  avenue.  He  paid  bis  fare, 
and  proceeded  on  towards  George  street  to 
the  opera  bouse,  where  the  cars  come  to- 
gether. He  requested  a  transfer  from  the 
conductor  for  Throop  avenne.  Tbe  condact- 
or handed  him  a  transfer,  and  as  be  ap- 
proached George  street  the  conductor  came 
to  him  and  said,  "Mr.  Hayter,  get  out  here, 
and  take  tbe  first  car  coming  from  Metn- 
Chen."  Mr.  Hayter  alighted  and  stood  on 
the  opera-house  corner,  and  in  a  few  min- 
utes the  Metuchen  car  came  along  and  tam- 
ed into  George  street,  going  towards  Throop 
avenue.  The  plaintiff  boarded  tbe  car  and 
banded  his  transfer  to  the  conductor,  and 
tbe  conductor  looked  at  It  and  said,  "That 
ticket  is  no  good,"  and  went  into  the  trolley 
office,  and  came  back  and  rang  tbe  bell,  and 
the  car  started  on.  They  went  as  far  as  tbe 
post  office,  and  the  conductor  alighted  and 
delivered  some  packages  and  came  back  and 
continued  the  Journey,  and  after  they  had 
gone  about  two  blocks  further  (about  to  the 
police  station)  the  car  was  stopped  again. 
Before,  however,  they  got  to  the  police  sta- 
tion, when  the  car  was  first  stopped  at  the 
traction  company's  office,  tbe  conductor  said, 
"This  ticket  is  no  good."  The  plaintiff  said. 
"Don't  this  car  go  to  Throop  avenue?"  and 
tbe  conductor  said,  "Yes."  Then  the  plain- 
tiff said,  "Why  can't  I  ride  to  it?"  The  con- 
ductor made  some  reply,  but  gave  no  satis- 
faction as  to  why  the  plaintiff  could  not  ride 
that  far.  When  they  got  to  the  police  station 
the  car  stopped,  and  the  conductor  said,  "Are 
you  going  to  get  off?"  and  Mr.  Hayter  start- 
ed to  say  something  to  bim,  wben  he  was 
taken  by  the  arm  by  the  conductor  and 
roughly  pulled  out  on  the  pavement  and  in- 
jured. At  the  trial  a  verdict  was  found  for 
the  plaintiff,  with  an  assessment  of  damages 
of  ¥250.  We  think  tbe  plahitlff  was  lavrfuD.v 
on  this  car,  that  his  ejection  by  tbe  con- 
ductor was  a  wrong,  and  that  the  rule  to 
show  cause  should  be  discharged. 
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8TBIP  et  aL  T.  SBGUINB  at  «L 

(Supreme  G>urt  of  New  Jersey.    Jnne  10, 

1901.) 

ACTION  FOR  mSCBIT  —  SDPFICIBHOT  —  CON- 
TRACT OF  aALB— FALSB  RBFRBSENTATION8 
—SEVERAL.  DEFENDANTS— LIABILITY. 

1.  A  declaration  which  alleged  that  defend- 
ants falsely  and  fraudulently  represented  that 
the  interest  on  a  mortgage  on  premisee  which 
plaintiffs   purchased   of  defendants   had   been 

gaid  to  a  certain  date,  aad  that  defendants  ^- 
ibited  to  plaintiffs  a  receipt  from  the  mort- 
gagees showing  such  payment,  and  that  plain- 
tiffs, relying  on  such  fraudulent  representa- 
tions, purchased  the  property,  bnt  that  in  fact 
such  Interest  had  not  been  paid,  stated  a  good 
cause  of  action  for  deceit. 

2.  Where  several  defendants  sold  plaintiffs  a 
piece  of  propei-ty,  and  a  declaration  for  deceit 
averred  that  S.,  as  one  of  the  defendants,  false- 
ly and  fraudulently  represented  that  the  inter- 
est on  a  mortgage  on  the  property  had  been 
paid  to  a  certain  date,  the  declaration  was  not 
demnrrable  because  it  alleged  that  S.  had  only 
a  dower  interest  in  the  premises. 

Action  by  Lena  Steip  and  another  against 
Bsra  K.  Seguine  and  others.  Demurrer  to 
declaration  overruled. 

Argrned  Febroary  term,  1601,  before  the 
€HI£F  JUSXIGB,  and  DIXON,  COLLINS, 
and  HBNDRIOKSON,  JJ. 

Charles  C.  Kelly,  for  plaintiffB.  Ezra  K. 
Seguine,  for  defendants. 

PEB  CURIAM.  This  was  an  action  of 
tort.  The  declaration  averred  that  the  three 
defoodants,  Seguine  and  wife  and  Axford, 
were  selaed  and  possessed  of  certain  lands 
sttaate  in  the  city  of  Bayonne^  which  lands 
and. real  estate  were  incumbered  by  a  mort- 
gage made  by  the  defendants  to  the  Equita- 
ble Life  Assurance  Society  to  secure  the  sum 
of  $4,000,  bearing  date  March  1,  1887;  tbat 
the  defendants  were  desirous  of  selling  said 
real  estate  to  the  plaintiffs  for  the  price  and 
sun  of  $6,000,  to  be  paid  by  the  plaintifla 
bf  the  assumption  by  them  of  the  amount 
dnfe  on  said  mortgage,  and  the  residue  there- 
of In  cash;  tbat  the  defendants  on  the  2d 
dar  of  May,  1808,  wrongfully  and  Injurious- 
ly contriving  and  Intending  to  deceive,  de- 
fraud, and  Injure  the  said  plaintiffs  in  this 
behalf,  then  and  there  falsely,  fraudulently, 
and  deceitfully  represented  and  asserted  to 
the  said  plaintiffs  that  there  was  then  due 
and  owing  upon  said  mortgage  the  sum  of 
$4,000,  the  principal  thereof,  together  with 
the  Interest  to  accrue  from  and  after  Jan- 
nary  20,  1898,  and  that  the  said  defendants 
had  paid  all  Interest  that  bad  accrued  upon 
said  mortgage  to  the  said  20tb  day  of  Jan- 
uary, 1898,  and  then  and  there  produced  and 
showed  to  the  plaintiffs  a  receipt  in  writing, 
made  by  the  mortgagees,  aclmowledging  the 
receipt  of  Interest  to  and  until  the  said  20th 
day  of  January,  1898,  whereupon  the  said 
plalntlfla,  confiding  in  said  r^resentatlon 
and  assertlcms,  etc.,  at  the  special  Instance 
and  request  of  the  defendants,  bargained 
wltbtbem  to  buy  of  them  the  said  lands  and 


premises  aforesaid,  and  to  pay  them  there- 
for the  said  consideration  of  $5,000,  to  be 
paid  by  the  assumption  of  the  amount  of  the 
principal  of  said  mortgage,  with  tbe  interest 
thereon  from  the  20tb  day  of  January,  1898, 
amounting  to  the  sum  of  $4,070,  and  tbe 
balance  thereof  in  cash,  and  that  thereupon 
in  pursuance  of  said  agreement  the  said  de- 
fendants did  afterwards,  on  the  day  and 
year  aforesaid,  make,  execute,  and  deliver 
their  deed  for  tbe  said  lands  and  premises; 
and  that  the  said  plaintiffs,  still  relying  and 
confiding  In  said  false  and  fraudulent  repre- 
sentations, etc.,  did  accept  the  said  deed  of 
conveyance,  and  did  pay,  as  and  for  the  con- 
sideration thereof,  the  sum  of  $5,000,  by  as- 
suming tbe  amount  of  principal  of  the  said 
mortgage,  with  interest,  etc.,  and  did  pay  the 
remainder  thereof,  to  wit,  tbe  sum  of  $930, 
to  the  defendants,  who  then  and  there  ac- 
cepted the  same  from  the  plaintiffs.  Then 
follows  an  averment  that  in  truth  and  fact 
tbe  Interest  on  the  said  mortgage  of  $4,000 
covering  and  conveying  the  said  lands  and 
premises  had  not  been  paid  to  and  until  the 
20th  day  of  January,  1898,  but  the  same  was 
then  and  there  In  arrears  from  tbe  20th  day 
of  June,  1S97,  less  an  application  of  a  small 
sum  of  money,  to  wit,  tbe  sum  of  $12.50, 
thereon,  and  the  receipt  of  tbe  mortgagee  so 
shown  by  the  defendants  to  tbe  plaintiffs 
was  a  false  and  fraudulent  receipt,  all  which 
facts  were  well  known  to  the  said  defend- 
ants, and  tbat  the  said  mortgage  at  the 
time  of  said  false  and  fraudulent  representa- 
tions was  In  process  of  foreclosure  for  the 
nonpayment  of  said  Interest  and  that  tbe 
same  was  not  known  to  tbe  said  plaintiffs 
until  a  long  tifne  thereafter,  to  wit,  on  tbe 
10th  day  of  August,  1898,  and  after  said 
property  was  advertised  by  the  sheriff  of  tbe 
county  of  Hudson  for  sale  under  an  execu- 
tion Issued  In  said  foreclosure  proceedings, 
by  means  whereof,  and  by  reason  of  said 
false  and  frandnlent  rqireeentatlons  so  made 
by  tbe  defendants,  the-  plaintlfh  were  com- 
pelled to  expend  and  lay  out,  and  did  ex- 
pend and  lay  out,  a  large  sum  of  money  In 
and  about  tbe  payment  and  discbarge  of  said 
arrears  of  interest,  etc.,  and  in  and  about 
tbe  payment  and  discharge  of  certain  costs 
and  expenses  arising 'in  and  about  the  pro- 
ceedings had  in  tbe  foreclosure  of  tbe  said 
mortgage,  etc.  To  this  declaration  tbe  de- 
fendants demurred,  and  assigned  17  causes 
of  demurrer. 

This  declaration,  In  all  respects,  conforms- 
to  precedents  of  actions  for  deceit.  It 
charges  that  the  defendants  fals^y,  fraudu- 
lently, and  deceitfully  represented  to  the 
said  plaintiffs,  etc.  As  a  matter  of  plead- 
ing, fraudulenter  without  sclens,  or  aciens 
without  fraudulenter,  would  be  sufficient. 
Cowley  V.  Smyth,  46  N.  J.  Law,  380,  884,  60 
Am.  Hep.  432;  Eibel  v.  Von  Fell,  63  N.  J. 
Law,  3,  42  AtL  754.  Chief  Justice  Magle, 
in  delivering  the  opinion  of  the  court  In  the 
case  last  referred  to,   uses  tt^  langnage: 
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"The  first  count  In  the  declaration  mantfest- 
Ij  discloses  a  good  cause  of  action.  It 
charges  that  the  plaintiffs,  at  the  request  of 
the  defendants,  bargained  for  the  purchase 
from  defendants  of  a  lot,  with  a  house  upon 
it,  for  a  certain  price,  and  that  the  defend- 
ants, by  falsely  and  fraudulently  represent- 
ing that  the  house  was  new,  sold  the  ];H:em- 
Ises  to  plaintiffs  for  the  proposed  price,  which 
was  paid.  Then  follows  an  allegation  that 
the  house  was  In  fact  old,  and  the  timbers 
rotten.  *  *  *  The  liability  of  defendants 
In  such  case  is  sufficiently  and  properly  char- 
acterized in  the  pleading  as  arising  upon  a 
representation  which  was  false,  and  also 
fraudulent" 

Another  cause  of  demurrer  assigned  is 
that  the  declaration  avers  that  Mrs.  Segulne 
had  only  a  dower  right  In  the  premises. 
The  declaration  charges  that  she,  as  one  of 
the  defendants,  made  these  representations, 
and  that  they  were  made  falsely  and  fraudu- 
lently. As  a  matter  of  pleading,  we  think 
that  la  sufficient.  In  a  tort  arising  out  of  a 
contract  for  sale,  all  the  parties  to  the  sale 
are  jointly  liable,  on  the  assumption  that 
they  all  combined  in  the  false  and  fraudu- 
lent representations,  which  were  charged. 
That  la  the  substance  of  this  declaration. 
The  other  causes  of  demurrer  are  so  obvi- 
ously frivolous  that  it  is  unnecessary  to  dis- 
cuss them.    The  demurrer  is  overruled. 


STATE  V.  WOODS. 

(Supreme  Court  of  New  Jersey.    June  10, 

1901.) 

STRUCK    JURY— QCASHINO    ARRAY— JURISDIO- 
TION— CRIMINAL  LAW. 

1.  The  failure  of  the  sheriff  to  make  legal 
service  upon  one  or  more  of  the  persons  drawn 
npon  a  struck  jury,  summoned  to  serve  on  the 
trial  of  an  indictment,  who  for  that  reason  were 
absent  at  the  trial,  is  not  sufficient  ground  to 
quash  the  array,  provided  a  sufficient  number 
attend  to  try  the  cause. 

2.  Xor  will  a  challenge  to  the  array  of  such  a 
Jury  be  sustained  on  the  fri'ound  that  the  motion 
for  the  struck  jury,  although  regularly  made 
and  allowed  in  open  court,  had  not  been  formal- 
ly written  up  in  the  minutes  of  the  court,  but 
a  memorandum  of  which  had  been  made  and 
entered  by  the  clerk  in  a  minute  book  or  blotter 
kept  by  the  clerk  in  his  office  for  that  purpose, 
in  accordance  with  the  usage  of  the  court,  un- 
less it  should  appear  that  the  defendant  has 
suffered  injury  because  of  the  brief  and  infor- 
mal character  of  such  entry. 

3.  Where  the  record  shows  that  an  indictment 
found  in  the  oyer  and  terminer,  by  an  order  of 
that  court,  has  been  handed  down  to  the  court 
of  quarter  sessions  for  trial,  it  is  sufficient  to 
give  the  latter  court  jurisdiction. 

(Syllabus  by  the  Court.) 

Error  to  court  of  quarter  sessions,  Cam- 
den county. 

Daniel  J.  Woods  was  convicted  of  selling 
liquor  on  Sunday,  and  brings  error.  Affirm- 
ed. 

Argued  February  term,  1901,  before  DE- 
PUB,  C.  J.,  and  DIXON,  COLLINS,  and 
HENDRICKSON,  JJ. 


H.  H.  Voorhees  and  John  W.  Wescott,  for 
plaintiff  in  error.    Vramk  T.  Lloyd,  for  the 

State. 

HENDRICKSON,  J.  This  writ  brings  up 
for  review  exceptions  to  the  rulings  of  the 
Camden  quarter  sessions.  The  defendant 
was  convicted  upon  an  indictment  charging 
the  habitual  sale  of  intoxicating  Uqnor  on 
Sunday.  The  only  exceptions  that  have  been 
pressed  are  those  taken  to  the  oTemiUng  of 
a  motion  in  behalf  of  the  defendant  to  gaasta 
the  array  of  jurors.  A  written  challenge 
was  Interposed,  stating  the  grounds  of  the 
motion.  The  contention  is  that  the  panel  of 
48  struck  jurors  had  not  all  been  properly 
summoned.  The  evidence  was  that  three  or 
four  of  the  jurors  were  away,  and  their 
houses  closed  up,  so  that  the  sheriff  could 
not  serve  them  regularly,  and  therefore  pla- 
ced the  notice  under  the  doors  of  their  resi- 
dences, and  mailed  one  to  an  absentee  at 
his  out  of  town  address.  The  statute  regu- 
lating proceedings  for  a  struck  jury  requires 
that  the  sheriff  or  other  officer  shall  annex 
the  list  of  struck  jurors  to  the  venire  facias, 
and  return  the  same  as  the  panel  of  the  Jury 
to  try  the  cause,  and  summon  them  accord- 
ing to  the  command  of  the  said  writ  2  Gen. 
St  p.  1856.  The  argument  is  that  if  the  fail- 
ure of  the  sheriff  to  summon  one  is  imma- 
terial, then  It  would  be  immaterial  If  be  fail- 
ed to  summon  the  entire  paneL  There  is 
no  question  In  this  case  of  any  want  of  bona 
fldes  in  the  sheriff's  action,  and  ho  allegation 
that  defendant  was  actually  prejudiced,  so 
that  the  naked  question  is  whether  such  an 
accidental  failure  to  procure  service  npon 
certain  jurors  of  the  panel  entities  the  de- 
fendant upon  a  criminal  trial  to  have  the 
panel  quashed.  This  same  question  was  de- 
cided by  this  court  in  Smith  v.  Smith,  52  N. 
J.  I.aw,  207,  19  Atl.  255,  where  a  similar  rul- 
ing was  dlstlnctiy  upheld.  If  enough  of  the 
special  jurors  attend  to  try  the  cause,  the 
trial  may  proceed,  although  certain  of  the 
jurors  have  not  been  summoned.  Thomp.  & 
M.  Jur.  14.  "Generally  speaking,"  says  Dr. 
Wharton,  "under  the  statutes,  the  mistake 
or  Informality  of  the  officers  charged  with 
summoning,  returning,  and  Impaneling  the 
jury  will  be  no  ground  for  a  new  trial  un- 
less there  has  been  fraud  or  collusion,  or  ma- 
terial lujury  to  the  defendant."  Whart  Cr. 
PI.  88G;  Rex  V.  Hunt,  4  Bam.  &  Aid.  430, 
and  cases  cited.  See,  also,  Patterson  v. 
State,  48  N.  J.  Law,  381,  4  AU.  449. 

It  is  further  contended  that  no  rule  or  or- 
der for  a  struck  jury  was  made  or  entered 
until  after  the  jury  had  been  impaneled,  and 
after  the  challenge  to  the  array  had  been 
filed  and  discussed.  Evidence  was  taken  up- 
on this  point,  and  it  was  shown  that  the  mo- 
tion for  a  struck  jury  was  regularly  made  at 
the  proper  time  In  open  court.  In  presence  of 
the  defendant's  counsel,  who  opposed  the 
motion,  but  It  was  granted.  This  much  ap- 
peared in  the  clerk's  blotter,  but  the  order 
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bad  not  been  formally  written  np  In  the 
minutes  of  the  court  wben  tbe  challenge  was 
filed.  The  statute  empowers  the  court  or 
any  Judge  thereof,  "on  motion,"  etc.,  to  "or- 
der a  Jury  to  be  struck,"  etc.,  and  adds  that 
"upon  making  said  order  the  Jury  shall  be 
struck,  served  and  returned  In  the  same 
manner,"  etc.,  as  in  civil  causes,  etc.  P.  L. 
1S08,  p.  894,  I  75.  The  succeeding  section 
<76)  says,  "When  a  rule  for  a  struck  Jury  shall 
be  entered  in  any  crimlual  case,"  the  court 
^rrantlng  snch  rule  may  proceed  to  select  the 
persona,  etc.  Id.  p.  885.  Tbe  contention  is 
that  the  rule  must  be  actually  entered,  be- 
fore the  court  or  a  Judge  has  Jurisdiction  to 
strike  a  Jury  under  that  statute,  and  that  the 
clerk's  entry  in  the  blotter  was  not  suflScient 
to  answer  the  requirement  The  county 
clerk  was  called  by  defendant's  counsel,  and 
produced  and  read  from  what  be  described 
as  the  "blotter,"  and  as  tbe  record  that  he 
kept  In  court  The  deputy  clerk,  who  at- 
tended and  made  the  entries  in  this  blotter, 
was  also  examined  as  to  Its  uses,  and,  speak- 
ing as  to  the  quarter  sessions  court  testified, 
"Quea.  Why  •  •  •  such  an  order  was 
made.  Does  it  not  appear  in  the  book  of 
minutes?  Ans.  It  is  very  often  the  case  that 
•we  let  the  motions  and  rules  accumulate  In 
the  blotter  until  we  get  sufBcient  to  write  up 
In  the  minutes,  and  it  is  done  at  one  stated 
time;  that  is,  if  a  minute  Is.  made  on  the 
blotter  to-day,  it  may  not  be  entered  for, 
probably,  a  week  or  two  weeks  or  three 
weeks,  or  it  may  be  entered  to-morrow." 
The  deputy  clerk  also  repeated  verbatim 
the  entries  on  the  blotter  under  date  of  July 
27,  1000,  as  follows:  "The  prosecutor  in- 
formed the  court  that  he  had  given  notice  to 
tbe  following  named  defendants  that  he 
would  move  for  a  struck  Jury:  Daniel  J. 
Wood,  W.  J.  Gallagher,  John  Dngan,  Pat- 
rick Carr,  Gottlieb  Foehl,  Joseph  M.  Dole. 
In  the  case  of  Daniel  J.  Wood,  Mr.  Voorheea 
objected  to  the  motion  of  the  prosecutor  to 
call  a  struck  Jury.  In  the  case  of  tbe  State 
T.  William  J.  Gallagher,  Mr.  Voorheea  ob- 
jected to  the  motion  of  the  prosecutor  to  call 
a  struck  Jury.  Motion  allowed.  Will  strike 
Jury  August  17th,  and  trials  August  20th." 
He  also  testified  that  the  date  of  tbe  order 
was  July  27,  1900,  and  that  Mr.  Harrison  H. 
Voorheea  appeared  as  counsel  for  the  de- 
fendant Wood  on  that  motion.  The  record 
sbows  tliat  notice  was  given  to  the  defend- 
ant on  August  17th  of  the  striking  of  a  Jury 
for  the  trial  of  this  cause  on  August  24, 1000, 
at  10  a.  m.,  at  the  court  house  in  the  city  of 
Camden.  Tbe  venire  and  panel  annexed, 
signed  by  the  Judge,  also  appears  tested  Au- 
Ktist  24,  1000.  The  trial  took  place  Septem- 
ber 5,  1900.  Since  it  does  not  appear  that 
tbe  defendant  has  suffered  any  Injury  from 
itae  brief  and  informal  manner  of  the  above 
entries  In  the  clerk's  blotter  or  minute  book, 
from  deficient  notice  of  the  order  for  the 
striking  of  the  Jury  or  otherwise,  I  think  tiie 
4ibove  entry  is  snfilclent  In  substance  to 


answer  tbe  requirement  of  the  statute,  pro- 
vided the  character  of  the  record  book  in 
which  they  appear  is  sufficient  It  seems  to 
have  been  the  usage  of  the  court  in  this 
case  for  the  clerk  to  take  down  its  doings 
in  brief  notes  In  a  minute  book  or  blotter, 
from  which  a  full  record  afterwards  was  to 
be  made  up  in  the  regular  minutes  of  the 
court  It  Is  a  matter  of  common  Imowledge 
that  this  usage  is  very  general  with  our 
courts.  It  has  been  held  (and  rightly,  I 
think)  that  the  clerk's  minute  l>ook  or  dock- 
et containing  snch  brief  notes  Is  tbe  rec- 
ord, imtil  the  technical  record  is  made  up 
In  proper  form  by  the  proper  recording  offi- 
cer, and  is  admissible  In  evidence  as  such. 
20  Am.  &  Eng.  Enc.  Law,  491,  492,  and  cases 
cited.  Before  the  trial  was  proceeded  with, 
the  clerk,  under  the  direction  of  the  court, 
made  the  regular  formal  entry  of  this  rule 
In  the  minutes  of  the  court  Whether  tills 
entry  was  of  Itself  sufficient  entered  nunc 
pro  tunc,  to  sustain  the  proceeding.  It  is  not 
now  necessary  to  determine. 

The  next  contention  Is  that  the  court  erred 
In  that  when  the  96  names  were  selected 
from  which  48  names  were  stricken,  leav- 
ing the  panel  of  48  for  tlie  trial  of  this  state- 
ment, the  court  also  selected  the  same  96 
names  from  which  to  strike  a  Jury  in  the 
cases  of  five  other  defendants  under  Indict- 
ment for  the  illegal  sale  of  liquor.  Tbe  rec- 
ord does  not  show  these  allegations,  but  if 
it  did,  It  Is  difficult  to  see  where  the  court 
acted  Illegally  In  what  It  did  In  the  striking 
of  the  Jury  in  this  case.  No  authority  Is 
cited  In  support  of  this  gnraund  of  challenge. 
The  defendants  named  were  separately  In- 
dicted, for  .distinct  offenses,  so  far  as  ap- 
pears; the  trial  of  this  Indictment  antedated 
the  others;  and  It  is  difficult  to  see  how  this 
defendant  was  in  any  way  prejudiced  by 
the  act  complained  of.  Certainly  no  injury 
is  shown.  Another  complete  answer  to  these 
several  grounds  for  error  above  stated  lies 
In  the  fact  that  it  does  not  appear  that  the 
alleged  errors  may  have  prejudiced  the  de- 
fendant in  maintaining  his  defense  upon  tbe 
merits.  For  such  errors  no  Judgment  upon 
any  indictment  shall  be  reversed.  P.  L. 
1808,  p.  915,  I  136. 

It  is  also  assigned  for  error  that  the  court 
had  no  Jurisdiction  to  try  the  indictment 
The  record  shows  that  tbe  Indictment  was 
found  In  tbe  oyer  and  terminer,  and  that  on 
July  6,  1900,  an  order  was  made  in  the  oyer 
and  terminer,  on  motion  of  the  prosecutor, 
handing  down  the  indictment  to  the  court 
of  quarter  sessions  for  trial.  Tbe  conten- 
tion is  that  the  record  does  not  show  compli- 
ance with  tbe  statute  (P.  L.  1898,  p.  869,  I 
8).  This  precise  objection  was  made  In  Bn- 
geman  v.  State,  54  N.  3.  Law,  247,  23  Atl. 
67G,  and  held  by  the  supreme  court  to  be 
without  merit  But  if  there  was  anytlilng 
in  this  contention,  the  record  shows  that  the 
defendant  pleaded  to  this  indictment  in  the 
quarter  sessions,  and  that  a  trial  upon  the 
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merits  was  bad  therennder  witboat  objec- 
tion. This  was  held  by  the  court  of  errors 
to  be  a  waiver  of  an  Irregularity  of  pro- 
cedure of  the  character  named.  Winters  t. 
State,  61  N.  J.  Law,  613,  41  ML  220.  The 
other  assignments  of  error  were  not  argued, 
and,  finding  no  error  in  the  record,  my  con- 
clusion la  that  the  Judgment  should  be  af- 
firmed. 


BREWSTER  t.  BANTA. 

(Supreme  Court  of  New  Jersey.    June  10, 

1901.) 

NOTB— EXECUTION   ON   8UNDAT— SUBSEQUENT 

PROMISE  TO  PAY— EFFECT— FINDINGS 

—REVIEW-WRIT  OP  ERROR. 

1.  Though  a  note  given  on  Sunday  in  payment 
of  the  difference  on  an  exchange  of  property 
conciaded  on  that  day  is  void,  recovery  may 
be  had  thereon  where  the  maker  made  an  ex- 
press promise  to  pay  the  debt  after  the  note 
was  given. 

2.  where  the  trial  on  an  issue  is  had  before 
the  court,  a  jury  being  waived,  pursuant  to  2 
Gen.  St.  p.  256-,  the  finding  of  such  court  as 
to  the  facts  cannot  be  reviewed  on  writ  of  er- 
ror. 

Error  to  circuit  court,  Bergen  county. 

Action  by  Allen  H.  Brewster  against  Dem- 
arest  Banta  and  another.  From  a  Judg- 
ment In  favor  of  plaintiff  as  against  Dem- 
arest  Banta,  the  latter  brings  error.  Af- 
firmed. 

Argued  February  term,  1901,  before  the 
CHIEF  JUSTICE,  and  DIXON,  COLLINS, 
and  HENDRICKSON,  JJ. 

Jobs  S.  Mackey,  for  plalntiflF  In  error. 
Bdmoud  W.  Waiceless,  for  defendant  In  er- 
ror. 

DBPUB,  0.  J.  The  declaration  contains 
only  the  common  counts.  Annexed  to  It  Is 
a  notice,  pursuant  to  the  statute,  that  the 
action  was  brought  to  recover  the  amount 
due  on  a  promissory  note  dated  Novemlier 
7,  1S98,  made  by  Demarest  Banta,  and  In- 
dorsed by  Harvey  D.  Banta.  The  defense 
fvas  that  the  note  In  question  was  made 
on  Sunday,  and  that  It  was  given  In  pay- 
ment of  the  difference  <«  an  exchange  of 
horses  concluded  on  that  day,  and  was 
therefore  void.  The  case  was  tried  in  the 
Bergen  circuit  by  the  court  without  a  Jury. 
The  court  directed  a  nonsuit  as  to  Harvey 
Banta,  and  found  in  favor  of  the  plaintiff 
as  against  Demareet  Banta.  The  Judge  held 
that  the  Sunday  transaction  was  wholly  ille- 
gal, and  a  nonsuit  as  to  Harvey  Banta  was 
.directed  on  the  ground  that  he  had  no  con- 
nection with  the  transaction,  except  In  the 
Indorsement  of  the  note.  The  finding 
against  Demarest  Banta  was  made  on  the 
ground  of  an  express  promise  made  by  him 
to  the  plaintiff  to  pay  the  debt  after  the 
note  was  given,  which  the  learned  Judge 
decided  was  binding  upon  him.  The  law 
regulating  this  subject  Is  conclusively  set- 
tled In  the  series  of  cases  bagiiuilng  wltb 


Reeves  v.  Btitcfacr,  Zl  N.  J.  Law,  224.  Id 
the  first  of  these  cases  the  supreme  court 
held  that  the  statute  forbidding  worldly  em- 
ployment or  business  on  Sunday  rmdered 
void  every  transaction  which,  if  performed 
on  a  week  day,  would  be  enforceable  In  a 
conrt  of  Justice;  that  such  a  transaction,  be- 
ing wholly  void,  could  not  be  validated  by 
ratification,  but  that  the  consideration-  ema- 
nating from  the  tainted  contract  will  be  snf- 
ficient  to  form  the  foundation  for  a  new  ex- 
press promise,  on  which  recovery  mlgbt  be 
had.  Reeves  v.  Butcher,  supra;  Byno  ▼. 
Darby,  20  N.  J.  Bq.  231;  Cannon  v.  Kyan. 
49  N.  J.  Law,  314,  8  Atl.  208. 

The  trial  conrt  found,  as  a  question  of 
fact,  that,  so  far  as  Demarest  Banta  was 
concerned,  there  had  been  an  express  prom- 
ise to  the  plaintiff  to  pay  the  debt.  In  the 
trial  of  an  issue  before  the  court,  a  Jary  be- 
ing waived,  pursuant  to  section  176  of  the 
practice  act  (2  Gen.  St.  p.  2562),  the  conrt  Is 
substituted  for  the  Jury,  and  its  findtngr  on 
queetions  of  fact  cannot  be  reviewed  on 
writ  of  error.  All  that  can  be  reviewed  is 
the  sufficiency  of  the  facts  found  to  support 
the  Judgment.  Bridge  Co.  v.  Geisse,  38  N. 
J.  Law,  89,  680;  City  of  Elizabeth  v.  Hill. 
39  N.  J.  Law,  565;  Blackford  v.  Gaslight 
Co.,  43  N.  J.  Law,  440.  In  this  case  there 
was  evidence  of  a  subsequent  express  prom- 
ise to  pay  the  note,  and  the  trial  Jndge  so 
found.  That  decision  cannot  be  called  In 
questicm.    The  Judgment  should  be  afiSrmed. 


EQUITABLBI  LIFE  ASSUR.  SOC.  OF  THE 

UNITED  STATES  v.  CHESLET. 

(Prerogative  Court  of  New  Jersey.    July  16, 

1901.) 

ADMINISTRATOR— FINAL  ACCOOMT-BZCBP- 
TIO  NS-EVIDENOB. 

1.  When  an  administrator  has  n^lected  to 
inake  a  final  settiement  of  his  account  within 
one  year  after  administration  granted,  a  cred- 
itor of  the  estate  Irarred  by  a  decree  of  the 
orphans'  court,  who  has  presented  a  petition 
to  the  orphans'  court  praying  relief  under  the 
provisions  of  section  80  of  the  act  entitled  "An 
act  respecting  the  orphans'  court  and  relating 
to  the  powers  and  duties  of  the  ordinary  and 
the  orphans'  courts  and  surrogates  (Revision 
189S)"  (Laws  1898,  p.  715),  may  except  to  any 
matter  in  a  final  account  whicti.  If  the  excep- 
tions are  sustained,  will  enhance  the  assets  in 
the  hands  of  the  administrator  from  which  it 
may  obtain  the  relief  prayed  for. 

2.  If  exceptions  so  presented  are  directed  to 
payments  which  the  administrator  might  law- 
fully make,  they  cannot  be  sustained  In  thp 
absence  of  proof  that  the  creditor  had  pre- 
sented its  claim  under  oath  to  the  administrs- 
tor,  or  proof  that  the  administrator  had  knowl- 
edge of  the  claim,  and  the  intent  of  the  cred- 
itor to  insist  on  its  payment  out  of  the  estate 
In  the  administrator  8  hands. 

(Syllabus  by  the  (TonrtJ 

Appeal  from  orphans'  court,  Hudson  coon- 
ty. 

In  the  matter  of  the  estate  of  William  P. 
dieeley,  deceased.  Objectioiis  by  the  Eiq- 
ultable  Life  Assurance  Society  of  tbe  United 
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States  to  the  final  accountlog  of  Rntb  C 
Cbeslejr,  administratrix.  ITrom  an  order 
orerruling  the  objections,  the  society  appeals. 
Affirmed. 

Lewis,  Besson  &  Stevens,  for  appellant. 
Charles  L.  Corbln,  for  respondent 

MAOIE,  Ordinary.  The  order  appealed 
from  overruled  exceptions  by  appellant  to 
the  final  account  of  respondent,  presented  by 
ber  to  the  orphans'  court  of  Hudson  county, 
by  which  coui-t  she  had  been  appointed  ad- 
ministratrix of  her  husband,  William  P.  Ches- 
ley,  deceased.  The  exceptions  were  directed 
to  certain  payments  made  by  the  administra- 
trix, and  claimed  to  discharge  her  for  the 
amount  so  paid.  The  question  presented  by 
the  appeal  Is  whether  the  order  overruling 
the  exceptions  was  properly  made. 

The  particular  items  of  the  account  ex- 
cepted to  were  payments  made  by  the  execu- 
trix to  the  widow  and  heirs  at  law  of  the 
intestate.  Upon  the  evidence  sent  up  with 
the  transcript  It  appears  that  the  payments 
excepted  to  were  made  under  the  following 
circumstances:  The  Intestate  died  seised  of 
real  estate  subject  to  a  mortgage  for  $10,000. 
Having  died  Intestate,  the  lauds  in  question 
descended  to  his  heirs  at  law,  subject  to  the 
dower  right  of  his  widow.  The  heirs  at  law 
and  the  widow  united  In  the  payment  of  the 
mortgage  upon  said  lends,  and  thereafter 
filed  a  claim  under  oath  with  the  administra- 
trix, claiming  to  be  reimbursed  for  their  pay- 
ment of  the  said  mortgage  from  the  personal 
estate  of  the  deceased.  The  payments  ex- 
cepted to  were  made  by  the  administratrix  in 
response  to  said  claim.  They  substantially 
exhausted  the  estate  In  the  hands  of  the  ad- 
ministratrix. 

The  first  question  presented,  In  my  Judg- 
ment Is  whether  the  appellant  had  a  status 
to  except  to  the  final  account  of  the  admin- 
istratrix. The  transcript  exhibits  a  petition 
of  the  appellant  presented  to  the  orphans' 
court  >nd  asserting  that  It  was  a  creditor 
of  the  intestate.  But  It  Is  thereby  admitted 
that  its  claim  as  a  creditor  was  not  presented 
under  oath  to  the  administratrix.  The  evi- 
dence before  the  orphans*  court  disclosed  by 
the  transcript  shows  an  order  requiring  cred- 
itors to  present  their  claims  to  the  adminis- 
tratrix within  a  specified  time.  As  the  ap- 
pellant admits  that  it  did  not  present  any 
dnlm  to  the  administratrix,  it  follows  that  it 
did  not  present  a  claim  within  the  time  lim- 
ited by  the  order.  The  transcript  further 
shows  that  after  the  expiration  of  the  time 
limited  by  the  order  a  decree  was  made  by 
the  orphans'  court  to  bar  creditors  who  had 
not  presented  their  claims  in  the  manner  re- 
quired by  law.  Appellant  Is  therefore  bar- 
red. 

The  question,  then.  Is  whether  the  appel- 
lant having  failed  to  present  its  claim  In  the 
manner  required  by  law,  and  having  been 
barred  by  the  decree,  was  entitled  to  inter- 


vene and  object  to  the  final  account  of  the 
administratrix.  As  the  final  account  of  the 
administratrix  had  not  been  presented,  or 
passed  and  approved,  the  case  does  not  fall 
within  the  provisions  of  section  72  of  the 
act  entitled  "An  act  respecting  the  orphans' 
court,  and  relating  to  the  powers  and  duties 
of  the  ordinary  and  the  orphans'  courts  and 
surrogates  (Revision  1808),"  approved  June 
14,  1898  (Laws  1896,  p.  716).  Nor  does  It 
fall  within  the  provisions  of  sections  77,  78, 
and  79  of  the-  said  act  But,  by  the  provi- 
sions of  section  80  of  said  act  it  Is  provided 
that  if  an  administrator  shall  neglect  to 
make  a  final  settlement  within  one  year  of 
the  time  of  his  administration  being  granted, 
a  creditor  who  shall  be  barred  by  a  decree 
of  the  orphans'  court  may  present  a  petition 
to  the  orphans'  court  alleging  the  facta  and 
praying  relief.  It  is  further  provided  that 
the  court  may  investigate  the  circumstances 
and  condition  of  the  estate,  and,  if  it  be  made 
to  appear  that  the  delay  was  unreasonable, 
the  court  may,  by  decree,  give  the  creditor 
relief  against  any  assets  In  the  hands  of  the 
administrator  in  the  nature  of  the  relief 
which  he  would  be  entitled  to  In  case  the 
final  account  of  the  administrator  had  been 
passed,  and  a  refunding  bond  taken  for  a 
legacy  or  distributive  share. 

The  transcript  shows  that  respondent  did 
not  make  a  final  settlement  within  one  year 
from  the  time  of  administration  granted,  and 
that  appellant  presented  a  petition  which, 
as  before  stated,  asserts  Its  status  as  a  cred- 
itor of  the  Intestate,  although  It  admits  that 
it  had  not  presented  to  the  administratrix 
its  claim  under  oath  in  the  manner  required 
by  law,  and  had  been  barred  by  the  decree 
of  the  orphans'  court  and  prays  relief  under 
the  circumstances.  By  the  provisions  of  sec- 
tion 80,  It  appears  that  the  relief  permitted 
respects  assets  In  the  hands  of  administra- 
trix, and  it  Is  to  be  accorded  in  the  nature 
of  relief  upon  refunding  bonds.  As  the  re- 
lief accorded  by  the  statute  affects  the  es- 
tate In  administratrix's  hands,  it  seems  to 
me  to  follow  that  a  creditor  asserting  his 
rights  as  such  by  such  a  petition,  although 
he  admits  that  he  has  not  presented  his 
claim  under  oath  to  the  administratrix,  and 
has  In  fact  been  bound  by  the  decree  barring 
creditors,  may  question  the  final  account  of 
the  administratrix,  in  respect  to  any  matter 
which,  if  the  exceptions  prove  correct  ea- 
bances  the  estate  in  the  hands  of  the  admin- 
istratrix, and  permits  a  claim  of  the  creditor 
upon  the  assets  in  the  hands  of  the  admin- 
istratrix under  the  provisions  of  section  80. 
It  follows.  In  my  Judgment  that  a  creditor 
who  has  presented  such  a  petition  acquired 
a  status  to  except  to  such  a  final  account  Ib 
respect  to  any  matter  which  would  surcharge 
that  account  for  his  benefit.  The  appellant, 
in  my  Judgment  was  entitled  to  exhibit  tite 
exceptions  which  were  overruled  by  the  or- 
phans' court 

As  before  stated,  the  Items  of  the  admin- 
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Istratrtx's  account  which  were  excepted  to 
were  for  payments  made  upon  a  bond  of  In- 
testate, secured  by  mortgage,  upon  real  es- 
tate which  upon  his  death  devolved  upon  his 
widow  and  heirs  at  law.  The  mortgage  hav- 
ing been  paid  by  the  widow  and  heirs  at 
law,  they  claimed,  and  the  administratrix  ad- 
mitted, that  they  were  entitled  to  be  reim- 
borsed  out  of  the  personal  property  of  the  in- 
testate in  her  hands.  The  theory  upon  which 
such  payment  is  supported  Is  that  the  person- 
al estate  of  a  deceased  person  is  the  primary 
fund  for  the  payment  of  obligations  of  such 
person;  that  if  such  obligations  are  not  paid 
out  of  the  Intestate's  personal  estate,  and 
are  paid  by  the  owners  of  the  real  estate,  the 
latter  may  assert  a  right  to  remuneration 
from  the  personal  property  of  the  intestate, 
and  the  personal  representative  of  the  in- 
testate may  remunerate  the  devisees  or  heirs 
at  law  for  payments  made  by  them  in  ex- 
oneration of  the  estate  of  the  intestate  from 
his  personal  obligations.  It  is  said  that  a 
personal  representative  may  not  pay  out  of 
the  personal  estate  of  a  decedent  in  exonera- 
tion of  property  speclflcally  Incumbered  for 
the  payment  of  such  Indebtedness  of  dece- 
dent, to  the  injury  of  other  creditors  having 
a  like  interest  in  the  Intestate's  estate.  This 
is  upon  the  theory  that  assets  should  be  so 
marshaled  that  debts  which  are  secured  shall 
be  enforced  upon  the  security,  to  the  exonera- 
tion of  the  fund  out  of  which  general  cred- 
itors may  be  paid.  2  Williams,  Bx'rs,  i  1442 
et  seq.;  Id.  {  1467.  By  existing  legislation 
In  this  state,  all  debts  of  decedents  may  now 
be  charged  upon  the  real  estate  of  which 
they  died  seised,  as  well  as  upon  the  personal 
property  of  which  they  died  possessed,  If  such 
personal  property  is  insufficient  to  satisfy 
them.  A  mortgage  upon  real  estate  Imposes 
upon  it  the  debt  secured  thereby,  and  It  may 
be  that,  upon  a  timely  application,  a  general 
creditor  may  require  a  particular  debt,  thus 
secured,  to  be  enforced  upon  the  security,  be- 
fore It  or  any  part  of  it  may  be  Imposed  upon 
the  personal  property,  to  the  Injury  of  gen- 
eral and  unsecured  creditors. 

But  the  case  presented  by  the  transcript 
not  only  falls  to  show  that  the  appellant  is  in 
fact  a  creditor  of  the  deceased,  or  that  it 
had  given  notice  of  the  fact  that  It  was  such 
creditor  to  the  administratrix,  but  contains 
an  admission  on  the  part  of  appellant  that 
its  claim  had  not  been  presented  under  oath, 
in  the  manner  required  by  law,  and  had  been 
barred  by  the  decree  against  creditors.  Un- 
der those  circumstances,  the  claim  of  the  ap- 
pellant  was  not  within  the  official  knowledge 
of  the  administratrix  when  she  made  the  pay- 
ments which  were  excepted  to.  The  pay- 
ments made  by  the  administratrix  which 
were  excepted  to  were  made  to  persons  en- 
titled to  be  paid,  and  in  remuneration  of  pay- 
ments made  by  them  upon  the  Indebtedness 
which  was  primarily  to  be  paid  by  the  per- 
sonal estate.  The  administratrix,  if  appel- 
tent's  exceptions  are  sustained,  would  be 


unable  to  procure  reimbursement  from  the 
persons  to  whom  she  had  made  payment  op- 
on  an  existing  lawful  Indebtedness.  Socj 
payment  was  made  in  Ignorance  of  tbe  fact 
that  appellant  Intended  to  prosecute  the  es- 
tate for  the  amount  of  the  Indetitedneai 
which  it  now  claims.  Under  those  drciun- 
stances,  while  I  agree  that  under  the  pro- 
visions of  section  80  of  the  act  above  re- 
ferred to  an  exception  can  be  considered  by 
the  court  In  the  case  presented,  I  also  &gree 
with  the  court  that  the  exceptions  are  on- 
available  to  surcharge  the  acconnt  of  the 
administratrix  with  the  payments  made  by 
her  upon  a  valid  claim,  which  paymmts  she 
cannot  recover  if  the  exceptions  are  sus- 
tained. The  result  is  that  the  decree  appesl- 
ed  from  was  properly  made,  and  most  be 
affirmed. 


MOSES  et  al.  v.  TRAVELLERS'  INS.  OO. 
(Court  of  Eirrors  and  Appeals  of  New  Jersey. 

June  18,  1901.) 
EMPLOYERS'    INSURANCE-CONSTRUCTION    OF 
POLICY— AMOUNT  OF  LOSS— BANK- 
RUPTCY  OP   INSURED. 
A  policy  of  insurance  against  the  loss  sus- 
tained by  an  employer  through  accidents  hap- 
pening to  his  employto  contained  the  following 
clause:    "Xo  action  shall  lie  against   the  [in- 
surance] company  as  respects  any  loss  under 
this  poucy,  unless  it  shall  be  brought  by  the 
assured  himself  to  reimburse  htm  for  loss  ac- 
tually sustained  and  paid  by  him  in  sattsfac- 
tion  of  a  judgment,  after  a  trial  of  the  issue." 
Held: 

1.  That  not  the  amount  of  the  employe's 
judgment,  but  the  amount  paid  by  the  employ- 
er thereon,  was  the  sum  for  which  the  insurer 
was  responsible. 

2.  That  the  transfer  of  the  employer's  prop- 
erty to  a  trustee  in  bankruptcy,  by  operatios 
of  the  United  States  bankrupt  act,  was  pay- 
ment, within  the  requirement  of  this  clause, 
and  perfected  the  liability  of  the  insurer  for  so 
much  as  the  employe  was  entitled  to  receire 
out  of  tlie  bankrupt  8  estate. 

S.  That  this  liability  of  the  insurer  passed, 
by  force  of  the  bankrupt  act,  to  the  trustee  in 
bankruptcy,  as  assets  of  the  estate. 

4.  That  the  amount  for  which  the  insurer  b 
liable  will  be  determined  by  ascertaining  what 
percentage  all  the  assets  of  the  banlLrnpt,  oat- 
side  of  this  policy,  will  pay  on  all  the  debts 
proved  against  the  estate,  outside  of  the  em- 
ploye's judgment.  The  insurer  is  answerable 
for  the  same  percentage  of  that  judgment. 

(Syllabus  by  the  Court.) 

Appeal  from  court  of  chancery. 

Bill  by  Aaron  H.  Moses  and  otba«  against 
the  Travellers'  Insurance  Company.  De- 
murrers to  complaint  were  ovetroled,  and 
defendant  appeals.    Affirmed. 

George  Holmes,  Charles  C.  Blaclc,  and  0. 
L.  Corbin,  for  appellant.  Freeman  Wood- 
bridge  and  E.  I.  Myers,  for  respondent  A. 
H.  Moses.  Alan  H.  Strong,  for  respondoit 
Mary  Bardzik. 

DIXON,  J.    The  object  of  this  bin  Is  to  ■ 
enforce   the    contract   made   February  20, 
1807,  between  the  Travellers'  Insurance  Com- 
pany and  the  Beacon  Lamp  Company,  b| 
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fhlch  the  Ineurance  company  agn^eeS  to  In- 
emnlfy  tbe  lamp  company  against  loea 
rom  liability  for  damages  on  acconnt  of 
odily  Injuries  accidentally  suffered  by  any 
mployfi  of  the  lamp  company  up  to  Feb- 
uary  15,  t89S.  The  contract  limited  the 
ability  of  the  insurance  company  to  $5,000 
ur  Injuries  to  one  person,  and  contained  this 
roTlsion:  "(15)  No  action  shall  lie  against 
be  [insurance]  company,  as  respects  any 
>S8  under  this  policy,  unless  it  shall  be 
rought  by  the  assured  himself  to  relm- 
nrse  him  for  loss  actually  sustained  and 
aid  by  him  in  satisfaction  of  a  Judgment 
fter  a  trial  of  the  issue."  On  January  12, 
898,  the  lamp  company  became  liable  to 
lary  Bardzlk,  one  of  its  employes,  for  dam- 
ges  on  acconnt  of  bodily  injuries  acciden- 
iilly  suffered  by  her,  and  on  January  23, 
S09,  she  obtained  Judgment  therefor  against 
he  lamp  company  In  the  supreme  court 
f  this  state  for  $6,066.78,  after  trial  of  the 
ssue.  On  the  day  last  mentioned  a  petition 
1  bankruptcy  was  filed  against  the  lanjp 
ompany  In  the  United  States  district  court 
or  the  Southern  district  of  New  York,  and 
1  February,  1899,  a  similar  petition  was. 
led  in  tbe  United  States  district  court  for 
:ew  Jersey,  and  thereupon  in  March,  1899, 
he  lamp  company  was  adjudged  bankrupt, 
nd  Aaron  H.  Moses  was  appointed  trus- 
ee  in  bankruptcy  and  qualified  as  snch. 
Lfterwards  Mary  Bardzlk  proved  her  claim 
1  tbe  bankruptcy  proceedings,  and  It  was 
uly  allowed.  On  these  facts  the  trustee 
nd  the  lamp  company  filed  this  bill  In  eq- 
ilty  against  tbe  Insurance  company,  making 
lary  Bardzlk  also  a  party  defendant,  to 
equire  the  Insurance  company  to  pay  to  her 
he  sum  foV  which  it  is  responsible.  Mary 
tnrdzlk  answered,  and  in  her  answer  set 
orth,  "by  way  of  cross  bill,"  the  same  facts 
8  were  stated  In  tbe  complainants'  bill, 
nd  prayed  the  same  remedy  against  the  in- 
urance  company.    This  company  demurred 

0  the  bill  and  the  cross  bill,  and,  the  chan- 
ellor  having  overruled  tbe  demurrers,  It 
ppeals. 

The  argument  presented  In  support  of  the 
lemnrrers  Is  based  upon  clause  15  of  the 
ontract  above  quoted,  and  raises  the  ques- 
lon  whether  the  action  is  "brought  by  the 
ssured  to  reimburse  him  for  loss  actually 
ustalned  and  paid  by  him  in  satisfaction  of 

1  judgment"  The  contention  Is  that  the 
amp  company  has  not  paid  the  loss;  that 
tayment  of  the  loss  Is,  by  tbe  terms  of  the 
ontract,  a  condition  precedent  to  an  action; 
ind  therefore  no  right  of  action  has  yet  aris- 
ai.  By  force  of  section  70  of  the  United 
itates  bankrupt  act  of  July  1,  1898,  the 
troperty  of  the  lamp  company  was  trans- 
erred  to  the  trustee  In  bankruptcy  on  his 
ppointment  and  qualification.  This  trans- 
er  was  made  for  the  satisfactloii  of  all 
laims  against  the  company  provable  under 
be  act  and  when  the  Bardzlk  judgment 
vns  so  proved  It  was  for  tbe  satlsf action 
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Of  that  judgment  From  that  time  tbe  tnu- 
tee  became  trustee  for  her  to  the  extent 
of  her  share  of  the  rights  which  had  passed 
to  him  from  tbe  company,  and  to  that  ex- 
tent the  company  had  actually  paid  her  trus- 
tee and  agent  by  the  transfer  of  its  proi»- 
erty.  Tbe  contract  of  the  Insurance  com- 
pany does  not  require  that  payment  should 
be  made  in  cash,  and  this  payment  In  prop- 
erty is  sufficient  compliance  with  Its  terms. 
Before  payment  was  actually  made  by  the 
lamp  company,  its  right  under  the  contract 
was  substantial  and  valuable  as  an  asset, 
but  was  Immature.  As  soon,  however,  as 
paj'ment  was  made,  its  right  became  per- 
fect, and  eodem  instante  passed  by  opera- 
tion of  law  to  the  trustee,  and  the  trustee 
became  at  once  entitled  to  enforce  it 

It  is  further  urged  by  the  demurrant  that 
the  right  of  action  contemplated  by  the  con- 
tract is  one  to  be  pursued  at  law,  not  in 
equity,  being  a  mere  money  demand  upon 
an  express  promise.  Doubtless  such  a  right 
must  ordinarily  be  so  prosecuted,  but  In  the 
present  case  the  right  Is  complicated  by 
the  necessity  of  taking  an  account  of  all  the 
assets  divisible  In  the  bankruptcy  proceed- 
ings, and  of  the  claims  proved  against  those 
assets;  for  without  that  account  it  cannot 
be  ascertained  how  much  the  lamp  company 
has  paid  in  satisfaction  of  tbe  Bardzlk  Judg- 
ment which  is  the  extent  of  the  demur- 
rantHi  liability.  This  complication  Justifies 
a  resort  to  equity.  We  therefore  conclude 
that  the  trustee  is  entitled  to  relief  under 
bis  bill.  The  Joinder  of  the  lamp  company 
as  a  complainant  cannot  be  objected  to  on 
this  demurrer.  The  demurrer  to  this  bill 
was  rightly  overruled. 

The  cross  bill  of  Mary  Bardzlk  should 
also  be  sustained.  It  prays  no  relief  against 
the  Insurance  company  beyond  that  asked 
by  tbe  complainant,  and  as  the  complain- 
ant's prayer  is  that  the  sum  due  from  the 
insurance  company  should  be  paid  directly 
to  her,  thus,  in  equitable  effect  assigning 
tbe  complainant's  claim  to  her.  It  was  prop- 
er that  she  should  affirmatively  Intervene 
to  protect  and  enforce  the  right  so  acquired. 
At  any  rate.  If  there  be  any  defect  in  her 
cross  bill,  it  Is  not  so  apparent  as  to  be 
noticeable  on  general  demurrer,  under  the 
rules  of  the  court  of  chancery.  Van  Hou- 
ten  V.  Van  Winkle.  46  N.  J.  Eq.  380,  20  Atl. 
34.    The  orders  appealed  from  are  affirmed. 

The  foregoing  opinion  Indicates  that  the 
view  expressed  In  the  court  below,  to  the 
effect  that  the  insurance  company  is  bound 
to  pay  $5,000  in  any  event  Is  not  approved 
by  this  court.  The  obligation  of  the  insur- 
ance company  was  with  the  lamp  company 
only,  and  is  explicitly  defined  by  the  con- 
tract which  limits  It  to  such  sum,  not  oc- 
ceeding  $5,000,  as  the  lamp  company  may 
have  actually  paid  in  accordance  with  the 
policy.  No  person  claiming  under  this  con- 
tract can  enforce  any  larger  obligation;  for 
It  rested  wholly  within  the  power  of  the 
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wntractlBS  patties,  subject  only  to  iwbUc 
law,  to  fix  the  bounds  of  liability.  The 
claim  of  the  tmstee,  or  of  Mary  Bardzik, 
ttierefore,  must  Iiave  the  same  bounds.  The 
lamp  company  lias  paid,  bnt  it  lias  paid 
with  property,  and  It  remains  to  ascertain 
In  money  the  amount  of  the  payment.  That 
can  be  done  without  difficulty  when  all 
claims  against  the  bankrupt  estate  are  pror- 
ed,  and  all  the  assets,  outside  of  this  obli- 
gation of  the  Insurance  company,  haye  been 
converted  into  cash  or  definitely  valued. 
Then  can  be  ascertained  what  percentage 
all  the  assets,  other  than  this-  obligation, 
will  pay  upon  ail  the  claims,  other  than  the 
Bardslk  Judgment;  and  the  same  percentage 
of  the  Judgment  will  be  the  amount  of  the 
liability  of  the  insurance  comimny,  provid- 
ed It  does  not  exceed  $5,000,  and,  if  It  does 
exceed  $5,000,  the  company  will  be  liable 
for  that  sum.  In  this  respect  the  present 
contract  dlfFers  essentially  from  those  where- 
in the  insurer  agrees  to  pay  the  damages 
for  which  the  assured  may  become  liable, 
such  as  were  those  considered  in  Boos  t. 
Insurance  Co^  66  N.  J.  Eq.  41,  38  AtL  22. 


TOORHEES  v.  SHARP  et  al. 
(Prerogative  Qoort  of  New  Jersey.    July  18, 
1901.) 
DIBTRIBDTION   OF   ESTATE— ILLSQITIMATB 
GRANDCHILD. 
An  Intestate  left  surviving  him  a  widow, 
but  no  children.   He  was  also  survived  by  broth- 
ers,  sistei'S,     and   the    children    of    deceased 
brothers  and  sisters.    Upon  proceedings  to  dis- 
tribute  the    surplusage   of   nis   estate   in    the 
hands  of  his  administrators,  it  was  made  to 
appear  to  the  orphans'  court  that  the  intestate 
had  had  a  daughter,  who  had  predeceased  him, 
leaving  one  child  bom  out  of  lawful  wedlock. 
Beld.  that  such  child  was  not  entitled  to  be 
considered  In  the  decree  of  distribution. 
(Syllabus  by  the  Court.) 

Appeal  from  orphans'  court;  Hunterdon 
county. 

In  the  matter  of  the  estate  of  Lucas  Yoor- 
hees,  deceased.  From  a  decree  for  distri- 
bution on  petition  of  David  C.  Sharp  and 
others,  administrators,  Howard  Voorheee  ap- 
pealed.   Affirmed. 

George  H.  Large,  for  appellant.  H.  O. 
(?hamberlin,  for  respondents. 

MAOIB,  Ordinary.  The  appeal  is  from  a 
decree  of  the  orphans'  court  for  the  distri- 
bution of  the  estate  of  Lucas  Voorhees,  de- 
ceased, in  the  bands  of  the  adminlstratom. 
The  proofs  before  the  orphans'  court  dis- 
closed that  when  Lucas  Voorhees  died  he 
left  a  widow,  but  no  children,  surviving  him. 
He  was  survived  by  brothers  and  sisters, 
and  by  children  of  deceased  brothers  and 
sisters.  It  is  conceded  by  counsel  that  the 
decree  brought  in  question  distributed  the 
estate  among  the  widow  and  surviving  broth- 
ers and  sisters,  and  the  children  of  deceased 
brothers  and  sisters,  of  the  intestate,  In  tile 


precise  manner  prescribed  by  tiie  provisions 
of  paragraph  1  of  section  188  of  the  act  en- 
titled "An  act  respecting  orphans*  coons 
and  relating  to  the  powers  and  duties  of  tie 
ordtnars'  and  the  orphans'  courts  and  sorro- 
gates  (Revision  1808),"  approved  Jtme  11, 
1808.  The  above  section  of  said  act  was 
amended  by  an  act  approved  March  22,  1899, 
iMit  was  not  altered  in  any  of  the  respects 
brought  in  question  by  this  appeaL  It  is 
admitted  by  oonasel  that  the  decree  is  un- 
assailable, unless  a  further  fact,  wlildi  was 
made  to  appear  la  the  court  below.  Indi- 
cates wror  therehou  The  fact  r^ed  on  as 
tndleating  error  in  the  decree  is  tliat  Lucas 
Voorhees,  the  intestate,  had  bad  a  female 
child,  who  liad  predeceased  him,  leaving  tlie 
appellant,  wlu>  was  her  illegitimate  cbild,  not 
bom  In  lawful  wedlock.  The  mother  never 
married,  and  had  no  other  child.  Tbe  argu- 
ment is  that  under  the  provisions  of  para- 
graph B  of  section  108,  above  referred  to. 
the  aM>eIlaBt  Itaa  been  made  a  legal  repre- 
sentative of  his  mother,  and  therefore  one 
to  whom  dlBtribntion  should  tiave  been  made, 
under  paragnvh  1  of  the  same  section. 

At  conuuon  law,  a  bastard  Is  deemed  of 
kin  to  nobody.    1  BI.  Comm.  459.     Our  stat- 
nte  of  dlstrlbations  has,  from  the  earliest 
times,  provided  tluit  the  surplusage  of  the 
estate  of  an  intestate  shall,  under  certain 
circumstances,  be  distributed  to  his  child  or 
children.    No  one  ever  supposed  or  contend- 
ed tlut  this  provision  extended  to  a   child 
bom  out  of  lawful  wedlock.    On  the  con- 
trary, this  court  has  held  that  the  lawful  is- 
sue of  a  bastard  child  who  had  predeceased 
her  father  was  excluded  from  the  distribu- 
tion of  the  father's  estate.    Bussom  v.  For- 
syth, 32  N.  3.  Eq.  277.    The  status  of  a  bas- 
tard, as  to  the  transmission  of  property  to 
or  from  him,  was  fixed  by  the  common  law 
brought  to  this  country  by  our  ancestors, 
and  administered  here  until  the  legislature 
passed  acts  Intended  to  ameliorate  the  nn- 
tertunate  condition  of  those  who  were  bom 
out  of  lawful  wedlock.    The  act  designed 
for  that  purpose  was  a  supplement  to  the 
a»t  which  coDtalnod  tlie  existing  provisions 
for  the  distribution  of  intestates'  estates.    It 
was  approved  March  22,  18U5  (P.  U  1865,  p. 
463).    Its  first   section   enacted   the   provi- 
sions now  contained  in  paragraph  9  of  sec- 
tion lii8  of  the  orphans'  court  act  of  1888: 
its  second  section  enacted  the  provisions  now 
contained  in  paragraph  6  of  said  section. 
It  is  obvious  that  the  present  statns  of  a 
bastard,  as  to  the  transmission  of  property 
to  or  from  him,  is  to  be  discovered  In  the 
legislation   above   referred   to.    The    courts 
can  neither  limit  nor  extend  such  legislation, 
but  can  only  construe  its  tains  and  fix  their 
applicability.    Such  was  the  view  takoi  In 
the  eoort  of  Massachusetts.    Kent  v.  Barker. 
2  Gray,  535;   Pratt  v.  Atwood,  108  Mass.  40. 
Under  a  statute  of  that  state  providing  that 
every  illegitimate  child  shall  be  considered 
as  the  h««r  sf  Us  mother.  It  was  held  that 
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the  lawfnl  imne  of  an  Illegitimate  chUd.  wbo 
bad  died  before  bis  motber,  could  not  Inberit 
the  mottaer'8  estate.  Curtis  v.  Hewins,  11 
Mete.  (Mass.)  204.  It  is  to  be  noted,  also, 
that  the  discnasion  of  tbe  court  in  Bussom 
V.  Forsytb,  ubl  supra,  was  made  subsequent 
to  the  enactment  of  tbe  act  of  18G5,  above 
referred  to.  Turning  to  tbe  provisions  .of 
paragraph  5,  relied  on  by  appellant,  this  ob- 
serTation  at  once  occurs.  Its  operation  l8 
confined  to  tbe  transmission  of  goods,  chat- 
tels, and  p«8onaI  estate  of  a  motber  to  ber 
Illegitimate  child,  wben  she  dies  without 
leaving  a  husband  or  lawful  issue  or  the  is- 
sue of  any.  By  its  express  terms  tbe  legis- 
lation is  limited  to  tbe  property  of  tbe  moth- 
er, and  does  not  extend  to  pro];>erty  wblcb, 
aa  In  this  case,  nevor  became  the  mother's. 
It  cannot  be  considered  aa  intended  to 
change  by  Implication  tbe  provisions  of  par- 
a^apb  1,  wblcb  bad  been  always  construed 
In  practice  as  excluding  bastards  from  dis- 
trilmtlon,  because  tbey  were  not  children 
within  tbe  meaning  of  the  act,  or  did  not 
legally  represent  any  one.  Tbe  result  Is 
that  tbe  decree  appealed  from  must  be  af- 
firmed, with  costs. 


OONOVER  T.  DBNNIS  et  al. 

(PreiegatlTe  Court  of  New  Jersey.   July  10, 

1001.) 

WILLa-CONSTRUCTION— CHAHOB  ON  REALTY. 
When  a  devise  of  real  estate  is  made  sub- 
ject to  a  charge  that  the  devisee  should  pay 
to  testator's  execntors,  in  one  year  after  tes- 
tator's decease,  the  sum  of  $10,000,  and,  if 
said  real  est&te  should  be  incumbered  by  mort- 
Kage  or  mortgages  at  testator's  decease,  the 
deviKees  sbould  take  the  same  subject  to  said 
mortgage  or  mortgages,  to  an  amount  not  ex- 
ceeding $10^000,  and,  in  case  such  mortgage 
should  be  for  less  than  $10,000,  then  to  talie 
the  real  estate  subject  thereto,  and  pay  the 
difTerence  between  the  amount  of  said  mort- 
gage or  moitgagps  and  said  charge  of  $10,000, 
held,  that  the  estate  of  testator  is  liable  for  the 
interest  of  a  mortgnge  incumbering  said  real 
estate  during  tbe  year  subsequent  to  testator's 
death. 
(Sj-llabus  fay  the  Court) 

Appeal  from  orphans'  court,  Monmouth 
county. 

In  the  matter  of  the  estate  of  Stacy  P. 
Conover.  From  an  order  sustaining  excep- 
tions of  Holmes  V.  N.  Dennis  and  others  to 
the  account  of  John  L.  Conorer,  administra- 
tor, be  appeals.    Reversed. 

John  L.  Conover,  pro  se.  Holmes  V.  N. 
Dennis,  pro  se. 

MAGIE,  Ordinary.  Appellant  Is  tbe  exec- 
utor of  tbe  last  will  and  testament  of  Stacy 
P.  Conover,  deceased,  and  is  interested  in 
the  provisions  made  thereby.  Respondents 
are  also  interested  therein.  Tbe  appeal  is 
from  a  decree  of  the  Monmouth  county  or- 
phans' court  allowing  an  exception  inter- 
posed by  respondents  to  a  charge  contained 
In  an  account  presented  by  appellant  as  ex- 


ecutor. Tbe  charge  was  for  the  amount  of 
$S0O  paid  by  him  as  Interest  tor  one  year 
from  the  death  of  testator  upon  a  certain 
mortgage  for  $5,000.  Tbe  transcript  shows 
that  the  payment  was  excepted  to  on  the 
ground  that  tbe  estate  was  not  chargeable 
with  it.  It  appears  by  the  will  and  stipula- 
tion of  counsel  that  tbe  mortgage  In  question 
was  an  incumbrance  up<m  a  certain  farm  and 
tract  of  woodland,  of  which  testator  died 
seised,  and  secured  some  obligation  of  tes- 
tator; that  testator  by  his  will  devised  the 
farm  and  woodland  to  appellant  for  the  term 
of  bis  natural  life,  and  to  the  chlldrai  of  ap- 
pellant In  remainder;  that  tbe  devise  was  In 
tbe  said  will  expressed  to  be  "subject,  how- 
ever, to  tbe  following  charge:  That  tbe 
devisee  or  devisees,  as  tbe  case  may  be,  of 
said  farm  and  tract  of  woodland,  shall  pay 
to  my  executors  hereinafter  named,  In  one 
year  after  my  decease,  the  simi  of  ten  thou- 
sand dollars,  wblcb  said  sum  of  ten  thousand 
dollars  I  do  hereby  mal^e  a  charge  and  lien 
on  said  farm  and  tract  of  woodland  until 
paid  or  otherwise  satisfied;  and  It  is  my  will, 
and  I  do  order  and  direct,  that  if,  at  the 
time  of  my  decease,  there  shall  be  a  mort- 
gage or  mortgages  upon  said  farm,  then 
that  the  devisee  or  devisees,  as  the  case 
may  be,  of  said  farm  and  tract  of  woodland, 
may  take  said  farm  as  above  devised,  sub- 
ject to  said  mortgage  or  mortgages,  to  an 
amount  not  exceeding  said  sum  of  ten  thou- 
sand dollars;  and.  In  case  said  mortgage  or 
mortgages  should  be  for  less  than  ten  thou- 
sand dollars,  then  to  take  said  farm  subject 
thereto,  and  pay  tbe  dlCFerence  between  the 
amount  of  said  mortgage  or  mortgagee  and 
said  charge  of  ten  thousand  dollars  in  cash 
to  my  executors."  Respondents  claim  that 
the  payment  of  the  interest  in  question  was 
not  properly  chargeable  to  tbe  estate  of  tbe 
deceased,  but  should  have  been  made  by  ap- 
pellant himself,  as  a  tenant  for  life  of  an 
incumbered  estate.  The  doctrine  that  a  ten- 
ant for  life  must  keep  down  incombrances  Is 
applicable  as  betn-een  him  and  the  remain- 
der-men. It  has  no  applicability  to  the  sit- 
uation presented  In  this  case.  The  question 
whether  the  interest  upon  the  mortgage  In- 
cumbering the  devised  lands  for  the  year  fol- 
lowing testator's  death  should  be  paid  out 
of  tbe  estate  of  testator  would  be  as  forcibly 
presented  if  appellant  had  died  tbe  day  after 
testator,  and  tbe  estate  of  appellant's  chil- 
dren, or  some  of  them,  bad  become  vested  In 
possession.  Tbe  question  presented  must  be 
solved  by  ascertaining  the  true  constrnctlon 
of  tbe  will,  in  imposing  upon  the  devisees 
of  this  land  the  payment  of  money  to  tbe  ex- 
ecutors as  a  condition  of  tbe  devise.  If  at 
testator's  death  the  land  bad  been  unincum- 
bered by  mortgage,  no  possible  question 
could  be  made  but  that  the  devisees  would 
entirely  satisfy  tbe  condition  imposed  thereon 
by  the  payment  of  ?10,000  within  one  year 
from  testator's  death,  without  interest 
What  was  testator's  intent  la  caji 
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leaving  the  farm  Incumbered  by  mortgage? 
If  the  land  at  testator's  death  had  been  in- 
cnmbered  by  a  mortgage  for  precisely  $10,- 
000,  did  be  Intend  that  the  devisees  should 
take  the  land  subject  to  that  Incumbrance 
as  of  the  date  of  his  death,  or  as  of  the  date 
of  one  year  later,  when,  under  the  previous 
clause,  devisees  could  have  satisfied  the  con- 
dition by  the  payment  of  $10,000  without  In- 
terest? I  think  the  testator  has  Indicated 
what  his  Intent  was,  by  the  statement  that 
the  devisees  in  such  case  were  to  take  the 
farm  "as  above  devised,  subject  to  said 
mortgage  or  mortgages  to  an  amount  not 
exceeding  the  sum  of  $10,000."  The  intent 
shown  was  that  the  devisees  shoud  take  the 
land,  and.  If  unincumbered,  pay  the  charge 
In  one  year,  without  Interest,  but,  If  Incum- 
bered by  an  e<iual  sum,  to  take  the  land  at 
the  face  of  the  Incumbrance,  not  then  ex- 
ceeding the  charge.  This  would  cast  upon 
the  estate  the  payment  of  the  Interest  for 
the  Intervening  year.  A  like  Intent  is  dis- 
coverable in  respect  to  the  case  which  has 
occurred  and  Is  now  presented.  There  was 
In  existence  at  the  testator's  death  an  In- 
cumbrance upon  the  land  for  less  than  $10,- 
000.  The  amount  which  devisees  are  then 
to  assume  Is  part  of  the  $10,000,  and  the  bal- 
ance may  be  satistted  by  the  payment  of  the 
dlfTerence  between  the  amount  of  the  "said 
mortgage"  and  the  charge  of  $10,000.  In  re- 
spect to  the  case  in  hand  It  Is  also  to  be 
observed  that,  If  the  language  of  the  clause 
providing  that  they  should  "take  said  farm 
subject"  to  a  mortgage  for  less  than  $10,000 
should  be  construed  to  Impose  upon  them 
the  interest  from  testator's  death,  as  well  as 
the  principal  of  the  mortgage,  a  like  result 
would  be  reached,  because  the  cash  pay- 
ment, when  it  came  due,  would  be  satisfied 
by  paying  the  difference  between  the  mort- 
gage assumed  and  $10,000.  But  as  this  con- 
struction could  not  be  applied  in  the  case  of 
an  Incumbrance  to  the  full  amount  of  $10,000, 
without  running  counter  to  testator's  clear 
Intent,  I  think  the  other  construction  Is  to 
be  preferred.  It  results  that  the  order  of 
the  orphans'  court  was  erroneous,  and  must 
be  reversed. 


PERRINB  et  al.  v.  NBWELIi  et  al. 

(Court  of  Chancery  of  New  Jersey.    July  16, 

1901.) 

TRUSTEES— EXPENSES— LIABIUTT  OF  RB- 
MAINOER-MBN. 
An  owner  of  land,  part  of  which  adjoined 
the  Delaware  river  and  was  below  high  tide, 
but  embanked  against  tides,  with  other  lands, 
under  the  provisions  of  the  meadow  act  of  No- 
vember 29,  1788,  and  its  amendments  and  sup- 
plements (2  Gen.  St.  p.  2022).  devised  said 
lands  to  trutttees  for  the  life  of  his  son  Charles, 
and  upon  bis  death  to  Charles'  children.  It 
was  held  In  this  court  that  the  trustees  under 
the  said  will  took  an  estate  for  the  life  of 
Charlea,  and  that  Charles'  children  took  a  vest- 
ed interest  in  the  remainder.  During  the  life 
of  Cbarles  the  banks  of  the  meadow  were 
several  times  broken,  and  the  meadow  com- 


pany repaired  the  same,  and  imposed  4m  the 

meadow  so  devised  an  assessment  for  the  eo>'t 
of  such  reparation.  The  trustees  advanced 
money  to  pay  the  same,  and  before  their  es- 

Senditures  were  repaid  the  life  cestui  que  tmi^t 
led.  Held,  that  expenditures  for  such  repara- 
tion by  trustees  for  the  life  of  another  miKht 
be  reimbursed  out  of  any  income  coming  ti> 
the  cestui  que  trust  for  whose  life  they  held 
tltje,  but  were  not  chargeable  upon  bis  chil- 
dren, who  had  a  rested  remainder  in  fee  snb- 
Ject  to  his  life  estate. 
(Syllabus  by  the  Court.) 

Bill  by  Susan  A.  Perrine  and  others  against 
Charles  B.  Newell  and  others.  On  motion 
for  further  Instructions  to  special  master. 
Return  of  report  to  master  denied. 

W.  T.  HilUard,  for  complainants.  C.  H. 
Sinnickson,  for  defendant  trustees. 

MA6IE,  Chancellor.  This  cause  was 
brought  to  hearing  on  the  pleadings  and 
proofs,  and  a  decree  made  thereon  February 
23,  1892.  The  opinion  of  the  late  chancellor 
Is  reported  in  Perrine  v.  Newell,  49  N.  J. 
Eq.  57,  23  Atl.  492.  The  decree  recited  that 
the  mortgage  sought  to  be  enforced  upon  the 
lands  descrilied  In  the  bill  was  a  lien  upon 
the  interest  of  the  defendant  Charles  B.  New- 
ell and  of  the  defendant  Charles  W.  B.  New- 
ell therein,  and  those  defendants  were  fore- 
closed of  a  right  to.  redeem.  It  charged  up:in 
the  interest  of  the  defendant  Eliza  A.  Brad- 
way  and  the  defendant  DelMrah  Tufts  In  the 
same  lands  a  debt  due  the  complainants  up- 
on a  bond  belonging  to  the  complainants,  and 
Intended  to  be  secured  by  the  said  mortgage. 
It  referred  the  cause  to  Master  Acton,  to  as- 
certain and  report  the  amount  due  complain- 
ant upon  the  said  bond,  and  the  mortgage 
intended  to  secure  It,  and  also  to  ascertain 
and  report  the  amount  due  to  William  Newell 
and  Elijah  W.  Dunn,  trustees  under  the  will 
of  James  W.  Newell,  deceased,  for  advances 
made  by  them  upon  the  said  premises,  to  be 
ascertained  under  rules  laid  down  in  the  opin- 
ion of  the  chancellor.  The  facts  on  which 
the  Judicial  action  proceeded  sufSclently  ap- 
pear In  the  chancellor's  opinion  above  refer- 
red to.  His  conclusions  were  that  the  trus- 
tees under  the  will  of  James  W.  Newell,  de- 
ceased, held  title  to  the  lands  in  question  for 
the  life  of  Charles  B.  Newell;  that  C^harles 
B.  Newell  had  an  equitable  estate  in  the 
lands,  which  he  could  mortgage,  and  which 
he  had  mortgaged,  to  secure  the  bond  of  the 
complainant  He  also  determined  that,  at 
the  death  of  James  W.  Newell,  the  children 
of  Cbarles  B.  Newell  took,  under  James  W. 
Newell's  will,  a  vested  remainder  In  the  said 
lauds,  subject  to  the  life  estate  of  their  fa- 
ther, and  could  mortgage  their  Interests.  He 
also  found  that  the  mortgage  in  question,  made 
by  Charles  B.  Newell,  and  by  Cliarles  W.  B. 
Newell,  his  son.  and  by  Eltea  Bradway  and 
Deborah  Tufts,  bis  daughters,  was  good  as 
to  the  estate  of  Charles  B.  Newell  and  the  bi- 
terest  of  Charles  W.  B.  Newell,  but  was  void 
as  to  the  interest  of  Mrs.  Bradway  and  Mrs. 
Tufts,  because  they  were  mandedi  women. 
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-wbose  hinbands  had  not  joined  In  the  mort- 
gage; but  the  debt  evidenced  by  the  bond 
"was  Imposed  aa  a  lien  upon  their  Interest, 
because  the  money  advanced  bad  been  ex- 
pended for  the  benefit  of  their  estate.  He 
also  found  that  the  trustees  holding  the  title 
for  the  life  of  Charles  had  made  certain  ex- 
penditures In  the  execution  of  their  trust, 
which  remained  unpaid  to  him,  and  that 
they  were  entitled  to  hold  the  lands  during 
bis  life,  until  such  expenditures  should  be 
reimbursed  to  them.  Ibe  master  to  whom 
the  matter  was  referred  made  a  report  De- 
cember 17,  1896.  He  found  that  $2,058.17 
-was  due  to  the  complainants,  who  are  the  ex- 
ecutors of  Sarah  Perrine,  who  was  the  com- 
plainant at  the  time  the  decree  was  made. 
In  respect  to  the  amount  claimed  to  be  due 
the  trustees  for  advances  made  by  them,  he 
reports  that.  In  order  to  ascertain  what  ex- 
penditures should  be  allowed  the  trustees,  he 
needs  to  have  further  Instruction  In  relation 
to  certain  Items  of  their  claims.  The  mat- 
ter has  been  presented  as  If  on  a  motion  for 
further  Instructions  to  the  master.  If  the 
opinion  of  the  late  chancellor  sufficiently  in- 
dicates the  rule  which  should  govern  the 
master,  no  such  Instructions  would  be  proper; 
but.  If  the  changed  circumstances  indicate 
that  Instructions 'are  proper,  they  should  be 
given,  or.  If  the  master's  report  enables  a 
proper  decree  to  be  made  without  further 
reference,  such  a  decree  should  be  made. 

The  master,  by  his  report,  specially  refers 
to  expenditures  claimed  to  have  been  made 
by  the  trustees,  in  respect  to  which  he  Is 
uncertain,  as  belnic:  divided  Into  four  classes, 
only  three  of  which  need  be  considered:  (1) 
Payment  made  by  the  said  trustees  to 
Charles  B.  Newell,  the  cestui  que  trust,  there 
being  at  the  time  of  such  payments  a  deficit 
due  to  them;  (2)  charges  for  Interest  paid 
by  the  said  trustees,  when  It  appears  that 
they  had  borrowed  moneys  upon  their  per- 
sonal obligation  for  the  purpose  of  such  ex- 
penditures on  the  trust  estate,  and  that  they 
bave  claimed  interest  upon  each  deficit 
sbowu  by  said  account;  (3)  allowance  for 
certain  expenditures  made,  of  questionable 
advantage  to  the  estate  or  the  remainder- 
men. The  first  two  items  relate  to  the  ex- 
penditures made  by  the  trustees  In  respect 
to  the  trust  estate  during  the  life  of  the 
cestui  que  trust,  Charles  B.  Xewell.  The 
opinion,  and  the  decree  made  thereon,  clear-  | 
ly  Indicated  that  such  expenditures,  if  prop- 
erly made  for  the  benefit  of  their  trust,  could 
be  Imposed  upon  the  Interest  of  their  cestui 
que  trust  in  the  lands  in  question.  The  de- 
cree directed  the  ascertainment  of  the 
amount  of  sncb  expenditures  for  the  purpose 
primarily  of  imposing  them  upon  the  life 
interest  of  Charles  B.  Xewell.  At  the  time 
the  decree  was  made,  Charles  B.  Newell  was 
living.  He  died  June  10,  1892,  and  at  the 
time  the  master  made  bis  report  the  estate  of 
the  trustees  In  the  lands  In  question  had 
ceased  to  exist    Under  the  will  of  James  W. 


Newell,  they  held  the  land  for  the  lifetime 
of  Charles  B.  Newell,  and  upon  his  death 
their  interest  ceased,  and  the  life  estate  of 
Charles  was  terminated.  There  was  there- 
fore no  purpose  to  be  served,  so  far  as  con- 
cerned the  life  interest  of  Charles,  In  deter- 
mining what  the  expenditures  bad  been. 

Some  parts  of  the  master's  report,  respect- 
ing the  third  item,  as  to  which  he  finds 
difficulty,  seem  designed  to  elicit  the  view 
of  the  court  in  respect  to  a  matter  which 
was  left  undetermined  at  the  time  of  the 
decree.  The  opinion  of  the  learned  chanc^- 
lor,  after  expressing  the  view  that  the  prop- 
er expenditures  of  the  trustees  were  charge- 
able upon  the  Interest  of  their  cestui  que 
trust,  and  that  they  would  be  permitted  to 
hold  the  lands  during  his  life  until  they  re- 
imbursed themselves  for  such  expenditures, 
added:  "I  do  not  mean  to  be  understood 
by  that  which  I  have  lust  intimated  that, 
under  any  circumstances,  the  trustees  will 
not  be  permitted  to  hold  the  farm  beyond 
tbe  Ufe  of  their  cestui  que  trust  for  the  pur- 
pose of  reimbursing  themselves.  On  the 
contrary,  I  can  conceive  that  necessary  ex- 
penditures for  the  permanent  betterment  of 
the  farm  may  extend  such  right,  or.  Indeed, 
that  Insufficient  income  to  meet  the  proper 
expenses  of  tbe  prosecution  of  the  trust, 
either  in  the  past  or  in  the  future,  may  ex- 
tend it"  It  is  clear  that  the  learned  chan- 
cellor did  not  intend  to  declare  that  the  ex- 
penditures of  the  trustees  were  chargeable 
upon  the  remainder-men.  In  respect  to  them 
he  made  no  determination,  but  directed  the 
master,  in  accounting,  to  take  testimony 
explaining  the  nature  of  tbe  trustees'  dis- 
bursements, so  that  the  court  might  be  able 
to  determine  whether  any  part  of  them 
should  be  charged  upon  tbe  remainder-men 
after  the  expiration  of  the  Ufe  estate  of 
Charles  B,  Newell.  The  question  which  the 
learned  chancellor  thus  Intentionally  left 
open  should  now  be  decided.  It  becomes 
necessary  to  determine  whether  the  expen- 
ditures made  by  the  trustees,  or  any  part 
of  them,  can  be  Imposed  upon  the  interest 
of  tbe  children  of  Charles  B.  Newell,  whose 
estate  was  a  vested  remainder  in  fee,  sub- 
ject to  tbe  life  interest  in  the  trustees  for 
the  benefit  of  their  father,  which  life  inter- 
est Is  now  determined  by  his  death. 

Tbe  expenditures  of  the  trustees  reported 
by  the  master  fall  into  two  classes:  One 
class  includes  expenditures  made  by  them  in 
ruiming  the  farm  during  the  Ufe  of  the  ces- 
tui que  trust;  tbe  other  class  includes  ex- 
penditures of  the  following  character:  A 
large  portion  of  the  land  in  question  adjoin- 
ed the  Delaware  river,  and  was  below  high 
tide.  Before  the  death  at  James  W.  Newell, 
the  owners  of  that  land  and  other  lands 
similarly  situated  bad  united  In  the  forma 
tion  of  a  company  under  the  provisions  of 
the  act  entitled  "An  act  to  enable  the 
owners  of  the  tide  swamps  and  marshes  to 
improve  the  same,  and  the  owoera  of  mead- 
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vm  already  banked  in  and  lieid  by  differ- 
ent penona  to  keep  the  same  In  (ood  re- 
pair," paaaed  November  28,  1788,  and  the 
varloua  amaidments  and  supplements  to 
tbe  said  act  2  Oen.  St  2022.  During  tbe 
life  of  Charlea  B.  Newell,  and  while  tbe 
trustees  had  title  to  the  said  lands  for  hia 
benefit  tbe  banks  which  retained  the  tides 
and  preserved  tbe  meadows  in  which  tbe 
lands  in  question  were  included  were  sev- 
aal  times  broken  down  to  such  an  extent 
as  to  require  them  to  be  repaired.  If  not 
repaired,  the  part  of  the  farm  In  question 
became  valueless  to  the  cestui  que  trust 
The  legislation  in  question  permitted  tbe 
association  to  repair  such  breaches,  and  to 
ascertain  and  assess  upon  the  lands  Includ- 
ed therein  a  proper  share  of  the  expense  of 
such  reparation.  If  an  assessment  thus  im- 
posed was  not  paid,  power  was  given  to 
seise  and  rent  out  said  lands  to  sucb  per- 
sons as  would  take  the  same  for  the  least 
number  of  years,  and  pay  the  assessment 
and  expenses.  Tbe  trustees  expended  mon- 
ey which  they  borrowed  upon  their  person- 
al security  in  paying  such  assessments,  and 
these  expenditures  are  within  tbe  second 
class  I  have  above  named. 

With  respect  to  the  first  class  of  expendi- 
tures, I  think  no  possible  question  can  be 
made  but  that  the  remainder-men  cannot  be 
liable  to  have  the  trustees  reimbursed  there- 
for out  of  their  estate.  Tbe  expenses  of 
rmmlng  the  farm  were  expenditures  for  the 
benefit  of  the  life  estate,  and  properly 
chargeable  only  upon  it  If  Charles  B.  New- 
eil  had  been  a  life  tenant,  such  expenditures 
made  by  him  could  not  be  imposed  upon 
tbe  remainder-men.  and  the  trustees  who 
bdd  the  estate  for  hla  life  encountered, 
in  maklns  such  expenditures,  a  similar  re- 
striction. 

The  contention,  however,  is  that  the  ex- 
penditures for  assessments  for  the  repara- 
tion of  the  banks  which  preserved  the  mead- 
ows were  of  a  different  sort  and  that  In 
making  them  the  trustees  w»e  benefiting 
the  estate  and  the  interests  of  the  remain- 
der-men, so  that  such  expenditures  should 
be  properly  chargeable  to  the  remainder-moa 
as  a  lien  upon  their  estate.  The  question 
is  whether  the  trustees  in  paying  tbe  sums 
assessed  oi>ou-  this  farm '  for  such  repara- 
tion, and  In  thus  preventing  a  "renting  out" 
of  the  same  for  a  term  of  years,  may  be 
subrogated  for  such  payment  to  the  rights 
of  the  meadow  company,  or  such  person  as 
the  meadow  company  might  have  conveyed 
the  land  to  If  the  assessmoit  had  not  been 
paid  by  the  trustees.  I  do  not  think  it  open 
to  question  tbat  tbe  trustees  owed  no  duty 
In  this  respect  to  the  remainder-men.  Their 
estate  was  an  estate  pur  autre  vie.  There 
was  no  rdation  of  trust  or  confidence  be- 
tween tbem  and  those  who  bad  a  vested 
remainder  in  fee.  Like  other  life  tenants, 
they  were  bound  to  keep  down  incumbran- 
ces, to   make  proper   repairs,   and  not  to 


aoflcr  waste  of  the  estate.  Upon  tbe  occmv 
rence  of  a  breach  in'  tbe  banks  which  tended 
to  prevent  the  use  of  the  meadow  for  the 
benefit  of  tbe  cestui  que  tmst  their  dwy 
to  him,  if  they  deemed  it  Judldons,  was  to 
take  such  steps  as  would  preserve  hi«  estates 
and  they  could  look  to  him  and  his  estate 
for  reimbursement  but  I  think  ttaey  could 
not  look  for  reimbursement  to  tbe  remain- 
der-men. Whether  expenditure  made  for 
the  original  embanking  of  the  meadowi^ 
assessed  upon  the  meadows  boieflted,  migbt 
not  be  chargeable  upon  the  life  tenant  and 
the  remainder-men  in  equitable  luoportioM 
need  not  be  and  is  not  decided.  The  ex- 
penditures in  question  wo-e  wludly  for  rep- 
aration. In  this  view,  the  expenditnres  of 
the  second  class  above  referred  to  are  not 
chargeable  upon  tbe  remainder-men. 

It  may  be  added  that.  If  these  expendi- 
tures are  charged  upon  the  remainder-meo. 
they  will  be  burdened  with  them,  altbongb 
not  made  by  themselves,  nor  by  those  who 
were  their  authorised  agents,  and  wbidi 
have  been  absolutely  of  no  value  to  them; 
for  it  appears  from  the  testimony  takep  by 
tbe  master  tbat  the  banks  of  those  meadows 
have  been  entirely  broken  down,  and  tbe 
land  is  comparatively  valueless.  The  re- 
sult is  that  I  do  not  find  any  gronnd  npon 
which  tbe  trustees  can  impose  npon  the 
lands  in  question  any  part  of  tbeir  expendi- 
tures. The  mortgagee  is  therefore  entitled 
to  enforce  his  remedy  by  a  sale  of  tbe  prop- 
erty, and  It  will  be  unnecessary  to  retws 
the  report  to  the  master  for  any  farther 
proceedings. 


PABTRIDOB  T.  WOODLAND  STEAM- 
BOAT 00. 
(Court  of  Brrors  and  Appealp  of  New  Jenej. 
June  18,  1001.) 

CARRIERS— ASSAULT   ON    PASSENQIOl— NBQLI- 
QENCE. 

1.  Carriers  of  passengers  are  bound  to  exer- 
cise care  in  maintaining  order  and  gnaidinf 
those  they  transport  against  violence,  from 
whaterer  Bource-  arising,  which  might  be  rea- 
Bonnbly  anticlpsted  or  natarally  expected  to 
occur. 

2.  It  is  a  cardinal  rule  for  the  control  of  a 
trial  court  that  the  questions  submitted  to  the 
jury  should  be  within  the  issnes  raised  by  the 
pleadings. 

3.  Tbe  plaintiff  was  injured  by  beins  attack- 
ed by  a  stranger  while  a  passenger  on  the  de- 
fendant's Etoamboat.  The  sole  issue  made  bj 
the  pleadings  in  the  case  was  "that  the  master 
and  crew,  disregarding  their  dn^  la  the  prem- 
ises, made  no  effort  to  stop  and  quell  said 
brawl  and  fight  or  to  protect  the  passengers 
from  assaults,"  etc.  The  trial  judge  submitted 
to  the  jury  the  question  as  to  whether  the  de- 
fendants were  not  negligent  in  not  having  a 
special  officer  on  the  boat  to  protect  the  pia- 
sengers.  This  was  so  clearly  outside  the  issae 
as  to  be  legal  error,  which  must  lead  to  a  re- 
versaL 

(Syllabus  by  the  Onnrt.! 
Error  to  circuit  court  Oamden  county. 
Action  by  Jos^ta  Partridge  against  the 
Woodland  Steamboat  Oompaoy.    Judgment 
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iSor   defendant,   and  pkUntlS  briacB  error; 
Reversed. 

William  G.  French  and  Georg*  A.  Yroom, 
tor  plaintiff  In  error.  Jerome  B.  Grlgg  and 
foseph  U.  Gaskill,  for  defendant  In  error. 

FORT,  J.  The  defendant  Is  a  steamboat 
company,  and  tbe  owner  of  the  Tbomas 
Clyde,  a  steamboat  used  by  It  in  tbe  trans- 
portation of  passengers  for  hire  from  the 
city  of  Phlladelpbla  to  Pennsgroye,  In  tbe 
county  of  Salem,  In  this  state.  On  the  2eth 
day  of  August,  1890,  the  plaintiff  was  a  pas- 
senger upon  said  boat  on  Its  return  trip  from 
Pennsgrove  to  Philadelphia.  While  so  upon 
said  boat,  at  or  near  Camden,  In  this  state, 
the  plaintiff  was  Injured  by  otber  passengers 
upon  said  boat,  who  were  drunk,  boisterous, 
and  fighting.  The  plaintiff  was  not  engaged 
in  the  fight,  and  was  injured  by  tbe  reckless 
and  malicious  conduct  of  fellow  passengers. 
It  Is  not  pretended  that  the  plaintiff  In  any 
way  contrlbnted  to  the  injury,  or  could  hare 
escaped  the  assault  which  was  Inflicted  upon 
him  by  the  exercise  of  any  care  and  prudence 
which  he  did  not  observe.  The  ground  of 
negligence  against  the  defmdant  as  allied 
In  the  declaration,  is  stated  as  follow*: 
"That  the  said  master  and  crew  of  said 
steamboat,  disregarding  ttielr  duty  in  the 
premises,  made  no  effort  to  stop  and  quell 
said  brawl  and  fight,  or  to  protect  the  other 
passengers  from  the  assault  and  blows  of  the 
said  drunken  and  boisterous  passengers,  but, 
to  the  contrary,  neglected  and  refused  to  at- 
tempt to  stop  the  said  brawl,  and  to  protect 
the  said  passengers  from  Injury  by  reason 
thereof."  The  plea  was  the  general  Issue,— 
not  guilty.  The  Issue  thus  tendered  was,  did 
the  defendant's  officers  and  crew  of  the  boat 
Thomas  Clyde  neglect  and  refuse  to  attempt 
to  stop  the  lirawl  and  protect  the  passengws 
from  Injury?  Dpon  the  issue  raised  by  the 
pleadings,  there  Is  no  exception  In  the  rec^ 
«rd  which  has  merit  The  rulings  of  the  cir- 
cuit Judge  (»  the  evidence  were  correct,  and 
his  charge  was  also  an  accurate  statement  of 
tbe  law,  as  applicable  to  the  duty  of  the  de- 
fendant company,  as  a  common  carrier,  to 
protect  Its  passengers.  Mr.  Justice  Llppin- 
«ott,  speaking  for  the  supreme  court,  declares 
the  rules  as  to  the  duty  of  the  carrier  In  this 
class  of  cases  to  be  this:  "Carriers  of  pas- 
sengers are  bound  to  exercise  the  utmost  care 
In  maintaining  order  and  guarding  those 
they  transport  against  violence,  from  what- 
ever source  arising,  which  might  be  reason- 
ably anticipated  or  naturally  exi)ected  to 
occur.  The  carrier  must  exercise  the  care 
required  to  protect  the  passenger  from  vio- 
lence, even  by  a  stranger.  The  carrier  Is 
tMund  to  protect  from  the  Insults  and  wan- 
ton interference  of  strangers  and  fellow  pas- 
sengers. The  general  rule  Is  clear  that, 
from  whatever  source  the  danger  may  arise, 
if  it  be  known  or  should  have  been  known, 
care  must  be  exercised  to  protect  the  pas- 
senger from  that  danger."    Exton  t.  Rail- 


road Co.,  62  N.  J.  Law,  7,  42  Att.  486;  Flint 
V.  Transportation  Co.,  84  Conn.  664. 

It  is  rightly  contended,  however,  that  there 
most  be  a  reversal  because  the  Judge,  in  his 
charge,  submitted  to  the  Jury  a  question  from 
which  they  might  find  negligence  in  the  de- 
fendant, which  was  not  within  the  issue 
made  by  the  pleadings.  The  trial  Judge 
charged  the  Jury  as  follows:  "It  la  In  evl- 
dmee  that  this  boat  had  no  special  officer  <« 
board.  It  formerly  had,  bat  on  this  Joomey 
It  did  not  have;  neither  has  it  had  during  its 
operation  by  the  present  company.  Tbe  evi- 
dence is  that  the  captain  and  employes  are 
its  special  offlc««,  but  the  captain  has  hla- 
speclal  duties;  and  yon.  may  consider— it  is 
a  proper  thing  for  you  to  consider— whether 
or  not  failure  to  have  a  special  officer  on 
board  is  an  element  of  negligence  in  this 
case.  •  •  •  And  so,  here.  If  they  did  not 
have  all  the  time  on  board  of  that  boat  a 
special  officer,  or  officers,  if  necessary,  yon 
may  consider  if  that  of  Itself  was  an  el*- 
ment  of  negligence."  There  was  more  in 
this  line,  calling  the  Jury's  attention  to  the 
fact  that  the  captain  was  a  special  c^cor, 
and  whether  the  captain  and  the  crew,  who 
might  all  be  special  officers,  were  not  so  bosy 
with  their  duties  that  they  could  not  take 
on  those  of  a  special  officer  also.  The  whole 
tenor  of  the  charge  clearly  Indicated  to  the 
Jnry  that  they  might  find  actionable  negli- 
genee  in  this  case,  for  which  the  defendant 
could  be  held,  from  tbe  mere  failure  to  have 
on  board  the  boat  a  special  officer  or  officers, 
if  they  thought,  considering  the  character  of 
the  service  in  which  the  boat  was  engaged, 
such  a  special  officor  should  have  been  there. 
Tbe  pleadings  raised  no  such  Issue  as  that 
The  declaration  did  not  pretend  that  the 
boat  was  not  properly  manned,  or  that  there' 
was  an  insufficiency  of  crew  or  men  to  pro- 
tect tbe  passengers  in  any  emergency.  The 
sole  issue  made  by  the  pleadings  was  "that 
the  master  and  the  crew,  *  •  •  dlsregrarding 
their  duty  in  the  premises,  made  no  effort  to 
stop  and  quell  said  brawl  and  fight  or  to 
protect  the  passengers  from  assaults,"  etc. 
The  defendants  were  not  asked  to  meet  the 
Issue  of  whether  they  were  required  to  pro- 
vide a  special  officer  In  addition,  or  as  a  part 
of  the  crew.  Nor  was  the  case  tried  upon 
that  theory.  Tet  It  was  so  submitted  to  the 
Jnry.  It  was  not  ever  made  a  part  of  the 
plaintifTs  case  by  tbe  proofs  that  there  was 
no  si>ecial  officer  on  the  boat  except  as  it 
appeared  in  a  voluntary  statement  of  a  wit- 
ness on  cross-examination,  in  this  wise:  "Q. 
And  all  these  other  occurrences,  then,  that 
you  mention —  Did  tbe  employes  of  the  boat 
restore  order  Immediately  after  any  disturb- 
ance would  occur?  A.  Well,  sometimes  they 
would,  and  sometimes  the  order  would  be 
restored  by  the  friends.  Q.  Before  they 
could  get  to  them?  A.  Tes,  sir;  because 
usually  that  had  a  special  officer  there  in  uni- 
form. Q.  Who  would  look  after  the  quiet  of 
the  boat?    A.  Yes,  sir;  one  man."    And  on 


Digitized  by 


Google 


728 


4U   AXtiAiN  X  1(J   UJiilf'UK'X'iiiU. 


t<^.  J. 


redirect  the  same  witness  said:  "Q.  Wrfl, 
yoa  mentioned  there  being  a  special  officer 
tha«  frequently  In  uniform.  Did  you  see 
him  there  that  date?  A.  No,  sir.  Q.  Did 
you  see  him  when  you  went  down  there?  A. 
No,  sir;  not  on  that  day."  A  witness  for  the 
defendant  testified  on  cross-examination  as 
follows:  "Q.  And  did  you  have  any  special 
officers  detailed  to  preserve  order  there^  or 
not?  A.  No;  we  did  not  carry  any  special 
officers.  The  captain  acted  as  special  offi- 
cer. Q.  Well,  that  answered  my  question. 
You  say  you  hare  no  special  officer?  A. 
No."  This  Is  all  the  evidence  In  the  case  as 
to  a  special  officer,  and  It  only  came  as  vol- 
untarily or  Incidentally  when  the  crew  was 
being  hiquired  about.  The  charge  of  the 
court  made  the  finding  by  the  Jury  that  no 
special  officer  was  employed,  of  itself,  one  of 
the  grounds  from  which  they  might  find  neg- 
ligence In  the  defendant  Both  in  actions  of 
contract  and  tort  this  court  has  held  that  the 
trial  court  can  only  submit  to  the  jury  ques- 
tions within  the  issue.  Mr.  Justice  Dixon 
thus  states  the  principle:  "It  Is  a  cardinal 
rule  for  the  control  of  a  trial  court  that  the 
questions  submitted  to  the  jury  should  be 
within  the  issues  raised  by-  the  pleadings." 
Electric  Co.  v.  Sweet,  59  N.  J.  Law,  441,  81 
Atl.  721;  Martinez  v.  Bunkle,  67  N.  J.  Law, 
111,  80  Atl.  593.  For  this  error,  fully  cov- 
ered by  the  exceptions,  the  judgment  must 
be  reversed,  and  a  venire  de  novo  awarded. 


In  re  HARRIS. 
(Supreme  Court  of  New  Jersey.    July  15, 1901.) 

ADMISSION  TO  THB  BAK. 

Reasons   for  refusing  the   application   of 
John  Harris  for  admission  to  the  bar :    Disrep- 
utable conduct  and  want  of  good  moral  charac- 
ter. 
(Syllabus  by  the  Cteurt) 

In  the  matter  of  the  application  of  John 
Harris  for  admission  to  the  bar.  Admission 
denied. 

Argued  February  term,  1901,  before  VAN 
SYCKEL,  GARRISON,  and  QARRETSON, 
JJ. 

VAN  SYCKEL,  J.  In  1894  proceedings 
were  taken  to  disbar  John  Harris.  The  com- 
mittee of  the  Camden  Bar  Association  for- 
mulated charges,  and  took  testimony  to  sup- 
port them.  John  Harris  had  due  notice  of 
the  taking  of  the  testimony,  and  at  times 
was  present,  and  at  other  times  did  not  at- 
tend. The  testimony  showed  that  In  Novem- 
ber, 1890,  Harris  collected  $225  for  his  client 
Qllbert  Hires,  and  appropriated  the  same  to 
his  own  use,  willfully  concealing  from  bis 
client  the  fact  of  the  collection;  that  in  or 
about  1893  Harris  collected  for  one  James 
Bell  $600  on  a  mortgage,  and  appropriated 
It  to  his  own  use,  having  willfully  concealed 
from  bis  client  the  tact  that  he  had  collected 


it;   that  about  the  same  time  he  collected 
for  Mrs.  Bell  a  mortgage  of  $1.BOO,    itrblch 
he  failed  to  pay  to  her,  but  when  preaaed  for 
the  money  he  gave  her  a  mortgage  on  bis 
own  property  for  that  sum,  whlcb  lie  toM 
her  was  a  first  mortgage.     This  mortsage 
pui-ported  to  have  been  duly  executed   aod 
recorded  in  the  (Ace  of  the  register  of  deeds 
of  Camden  county  (by  certificate  thereon  in- 
dorsed) in  Book  10«  of  Mortgages.     The  reg- 
ister of  deeds  testified  that  the  said  certifi- 
cate was  false  and  fraudulent,  and  that  the 
last  book  In  which  mortgages  were  recorded 
was  No.  62.    The  bar  committee  reported  to 
the  bar  association  that  they  found  the  first 
two  charges  to  be  proven,  and  recommend- 
ed that  he  be  expelled  from  the  Camden  Bar 
Association,  of  which  be  was  a  member.    As 
to  the  third  charge  the  committee  report*^ 
that  they  did  not  deem  It  advisable  to  make 
any  present  report,  as  the  said  Harris  claim- 
ed  to  be  under  indictment  respecting   ttiat 
charge.     The  mortgage  given  by  Harris  to 
Mrs.  Bell  was  not  taken  by  her  to  the  reg- 
ister's office,  because  it  purported   to   hare 
been  recorded.    Consequently  other  liens  in- 
tervened, and  when  given  it  was  not  a  first 
mortgage.      Upon    foreclosure   nothing    was 
realized  upon  it    In  1895  this  report  of  the 
bar  committee,  and  all  the  testimony  taken 
stenograph  Ically  before  them,  was   present- 
ed to  this  court,  and  are  now  on  file  in  the 
office  of  the  clerk.    At  the  same  time  the  rec- 
ord of  the  conviction  of  Harris  f<w  obtain- 
ing money  by  false  pretenses,  and  his  sen- 
tence to  the  state  prison  for  18  months,  was 
presented  to  the  court    Upon  the  presenta- 
tion of  this  record  of  conviction  a  rule  was 
entered  striking  the  name  of  Harris  from 
the  roll  of  attorneys  and  counselors  of  this 
court    The  Judgment  of  conviction  was  aft- 
erwards set  aside  because  the  allegation  ot 
facts  In  the  indictment  did  not  conform  to 
the  proofs.     In  1899  Harris  applied  to  this 
court  to  be  reinstated.    Testimony  was  again 
taken,  on  due  notice  to  him.    Harris,  in  h:s 
testimony  on  his  own  behalf,  admitted  that 
he  had  collected  $1,500  for  Mrs.  Bell;   that 
he  gave  her  the  mortgage  on  his  own  prop- 
erty.    He  did  not  claim  that  the  certificate 
of  registry  was  genuine,  but  he  denied  that 
he  wrote  It  on  the  mortgage.    He  said  the 
only  fault  he  was  guilty  of  was  that  he  bad 
not  applied  the  money  he  had  collected  for 
Mrs.  Bell  to  the  satisfaction  of  the  mort- 
gages prior  to  the  one  he  gave  her.    He  a«l- 
mltted  that  he  had  been  indicted  for  forgery 
In  this  Bell  matter,  and  that  Jenkins,  the 
prosecutor   for   Camden    county,   entered  a 
nolle  on  the  Indictment  after  be  was  dis- 
barred.   He  said  Mr.  Bell  advised  a  nolle  l)e- 
cause  he  thought  Harris  had  been  punished        i 
enough.     Harris  also  admitted  that  he  had       ! 
been  arrested  on  a  ca.  sa.  in  a  civil  action        I 
for  fraud,  that  Justice  Garrison  had  refused        ' 
to  quash  the  ca.  sa.,  and  that  he  was  re- 
leased under  the  insolvent  debtor's  act,  but 
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bat  he  had  never  paid  his  credltcH*.  The 
'acts  of  that  case  are  set  out  in  the  opinion 
if  Justice  Garrison  In  the  supreme  court  In 
luarantee  Building  &  Lioan  Association  y. 
Tohn  Harris.  Justice  Garrison,  in  his  opln- 
on.  says:  "That  Harris,  the  solicitor  and 
ittomey  of  the  Guarantee  Building  &  Loan 
Lssociatlon,  was  Intrusted  by  it  with  four 
everal  sums  of  money  to  be  used  by  him  in 
tayment  and  discbarge  of  four  mortgages, 
rbich  were  first  ilens  upon  properties  upon 
rblcb  the  defendant  was  Instructed  to  ob- 
aln  mortgages  for  said  association.  •  •  • 
le  obtained  the  mortgages,  but.  Instead  of 
ipplying  the  money  to  the  discharge  of  the 
irlor  liens,  he  appropriated  It  to  bis  use,  so 
hat  the  mortgages  taken  by  him  for  bis 
lUent  were  In,  each  case  second.  Instead  of 
irst,  ilens.  He  was  sued,  and  Judgment  was 
ecovered  against  him,  and  a  ca.  sa.  issued 
igalnst  blm,  upon  which  he  was  arrested." 
iarrls  applied  to  the  supreme  court  to  be 
llscharged  from  this  arrest,  which  appUca- 
lon  was  refused  for  reasons  stated  in  the 
>plnion  of  Justice  Garrison.  Through  some 
nadvertence  this  oplulon  has  not  been  put>- 
ished  In  our  KeiXHrts,  but  the  case  was  taken 
o  the  court  of  errors  and  appeals  for  re- 
-iew,  and  the  opinion  of  Justice  Garrison 
vill  be  found  In  the  office  of  the  secretary 
if  state.  In  volume  197  of  the  printed  cases 
n  the  year  1804.  The  Judgment  of  the  su- 
ireme  court  was  affirmed  for  the  reasons 
riven  by  that  court.  Harris  v.  Association, 
a  N.  J.  Law,  708,  34  Atl.  1134.  The  com- 
Dlttee  of  the  bar  association  advised  against 
lis  reinstatement.  In  February,  1900,  this 
ourt  refused  to  ];)ermlt  Harris  to  be  exam- 
□ed  for  readmission  to  the  bar.  These  facts, 
vitb  the  evidence,  also  appear  in  the  flies  of 
he  clerk's  office.  At  the  February  term, 
001,  of  this  court,  application  was  again 
nade  by  Harris  to  be  admitted  to  examlna- 
lon  for  attorney's  license.  A  committee  was 
ippointed  to  make  report  to  the  court  as  to 
lis  moral  character.  The  committee,  in  their 
eport,  say  that  they  have  not  considered 
fhat  took  place  prior  to  his  disbarment,  but 
hat  since  that  date  they  bad  discovered  no 
mproper  conduct  on  the  part  of  Harris.  The 
tar  association  did  not  appear  by  any  repre- 
;entatlve  before  said  committee,  and  took 
10  part  in  the  proceedings.  Harris  called  a 
lumber  of  witnesses  who  testified  in  his  be- 
lalf.  and  the  report  of  the  committee  is 
lased  upon  that  testimony.  The  bar  assoda- 
ion  bad  on  previous  occasions  presented  to 
his  court  very  fully  the  disreputable  con- 
luct  of  Harris,  and  It  might  well  have  been 
supposed  that  Its  duty  was  fully  discharged. 
iVe  deem  it  unnecessary  to  comment  upon 
he  facts  which  have  been  above  stated. 
iVe  cannot  certify  that  the  applicant  Is  enti- 
led to  that  confidence  and  trust  which  Is  Im- 
>lled  In  the  expression  "good  moral  char- 


acter," as  reqnlred  by  rule  8  of  this  cotirt. 
The  application  of  Harris  to  be  admitted  to 
examination  is  refused. 

After  this  oplulon  thus  far  had  been  pre- 
pared and  concurred  in  by  all  the  members 
of  the  court  to  which  the  application  was 
made,  a  letter  was  received  by  the  court, 
stating  that,  according  to  the  information 
of  the  writers  of  It,  an  attempt  was  being 
made  to  deceive  the  court  In  regard  to  the 
dealings  of  Harris  with  the  Guarantee  Build- 
ing &  Loan  Association  in  the  evidence  giv- 
en by  Harris  on  his  application  now  pending. 
A  rule  was  thereupon  entered,  referring  it 
back  to  the  committee  to  take  evidence  as  to 
the  truth  of  Harris'  statements.  Harris  bad 
testified  as  follows:  "Question.  What  dis- 
position have  you  made  of  the  claim  which 
the  Guarantee  'Building  &  Loan  Association 
had  against  you?  Answer.  They  subse- 
quently got  title  to  all  the  property  that  I 
ever  owned,  which  cost  me  $6,500,  and  their 
claim  was  nowhere  near  that  much.  Ques- 
tion. That  Is  to  say,  after  the  disbarment 
proceedings  you  made  a  conveyance  to  them? 
Answer.  No;  I  am  not  sure  whether  it  was- 
before  or  after  disbarment.  Question.  But 
it  was  about  that  time?  Answer.  Tes;  we 
managed  the  matter  in  such  a  way  that  they 
got  title  to  all  the  property  I  then  owned. 
Question.  And  did  that  cover  the  amount 
of  their  claim  against  you?  Answer.  In  my 
Judgment,  the  property  they  got  more  tlian 
covers  It.  Question.  Do  you  know  whether 
they  have  realized  on  it?  Answer.  I  don't 
know."  The  only  inference  to  be  drawn 
from  this  testimony  of  Harris  Is  that  he  had 
made  an  amicable  arrangement  with  the 
Guarantee  Building  &  Loan  Association,  and 
has  made  a  voluntary  conveyance  to  it  of 
all  his  property  on  account  uf  Its  claim 
against  him.  The  evidence  taken  under  the 
rule  shows  that  such  was  not  the  fact.  The 
only  property  of  Harris  to  which  the  com- 
pany acquired  title  was  that  which  it  db- 
talned  by  foreclosure  proceedings  on  mort- 
gages held  by  it  To  the  foreclosure  suit 
Harris  filed  an  answer,  and  after  the  said 
company  had  purchased  under  the  foreclo- 
sure decree  It  was  compelled  to  take  fur- 
ther proceedings  to  get  possession.  The  of- 
ficers of  the  company  who  testified  say  that, 
so  far  as  they  know,  nothing  was  done  by 
Harris  to  assist  them  In  securing  bis  prop- 
erty by  way  of  settlement  of  what  he  owed 
said  company.  Harris,  who  was  again  ex- 
amined, snys  that  he  made  some  proposi- 
tion of  settlement  to  the  attorney  of  the  said 
company,  which  was  not  accepted.  All  that 
need  be  said  is  that  the  evidence  taken  un- 
der the  rule  last  entered  furnishes  no  rea- 
son why  the  court  should  entertain  any  doubt 
as  to  the  correctness  of  the  conclusion  pre- 
viously reached.  The  application  of  Harris 
Is  denied. 
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JACKSON  T.  PBNNSTLVANIA  B.  00. 

(Court  of  Brrors  and  Appeals  of  New  Jersey. 

Jane  18,  1901.) 

ACCXJED  AND  SATISFACTION— EFFECT. 

An  accord  between  the  plaintiff  and  a  third 
peteon  as  to  the  snbject-matter  of  salt,  and  a 
satisfaction  moving  from  sncli  third  person 
t«  the  plaintiff,  who  accepts  and  retains  it,  are 
arailable  in  bar  of  the  action  if  the  defendant 
has  either  authorized  or  ratified  the  settlement. 
(Syllabus  by  the  Court) 

Error  to  supreme  court 

Action  by  Frank  L.  Jackson  against  the 
Pennsylvania  Railroad  Company.  Judgment 
for  plaintiff,  and  defendant  brings  error.  Re- 
versed. 

David  F.  Edwards,  for  plaintiff  In  error. 
Jamea  B.  Vrede&buigb,  for  defendant  in  er- 
ror. 

ADAMS,  J.  Tbe  plaintiff,  a  driver  em- 
ployed by  the  Adams  Express  Company,  was 
Injured  on  October  18,  1889,  at  the  Pennsyl- 
vania Railroad  Depot  in  Jersey  City,  while 
transferring  goods  from  bis  wagon  to  a 
freight  car.  He  brought  suit  against  the 
railroad  company  and  recovered  a  verdict. 
Exceptions  were  taken  to  the  refusal  of  the 
trial  Judge  to  nonsuit  tiie  plaintiff  and  to 
direct  a  verdict  for  the  defendant  and  on 
these  esceptlons  error  has  been  assigned. 
The  question  of  negligence  is  In  the  case,  but 
need  not  be  considered,  as  the  defense  of 
accord  and  satisfaction  is  decisive.  This 
defense  is  presented  by  a  special  plea,  which 
alleges  that  the  said  grievances,  etc..  If  any 
such  there  were,  were  committed  Jointly  by 
the  defendant  and  by  the  Adams  Express 
Oompany,  and  that  tbe  plaintiff,  after  tbe 
committing  of  the  said  alleged  grievances, 
and  before  the  commencement  of  the  suit, 
did  accept  and  receive  from  the  said  Adams 
Express  Company  the  Sum  of  f30  In  full  sat- 
isfaction and  discharge  of  any  and  all  claims 
accrued  or  to  accrue  in  respect  of  all  injury 
or  injurious  results,  direct  or  indirect,  aris- 
ing or  to  arise  by  reason  of  the  said  griev- 
ances, and  did,  by  his  certain  writing  of 
release,  acknowledge  the  receipt  of  the  said 
|90  in  full  satisfaction  of  all  such  claims, 
and  release  unto  the  said  Adams  Express 
CH)mpany  all  claims  and  demands  for  dam- 
ages occasioned  by  said  supposed  grievances. 
To  this  plea  the  plaintiff  replied  that  the 
trespasses  complained  of  were  not  commit- 
ted jointly  by  the  defendant  and  the  Adams 
Express  Company.  In  ether  words,  the  de- 
fendant by  lis  special  plea  invoked  the  rule 
that  the  release  of  one  of  two  Joint  trespass- 
ers discharges  both,  and  the  plaintiff,  not 
denying  the  payment  in  satisfaction,  and  not 
denying  the  execution  of  the  release  in  writ- 
ing, took  Issue  merely  upon  the  allegation  of 
a  Joint  trespass.  It  is  plain  that  there  was 
no  Joint  trespass,  for  the  evidence  shows  that 
tbe  Adams  Express  Company  was  at  the 
depot  by  invitation,   and  not  In  its  own 


wrong.  The  place  where  the  accident  oe- 
cnrred  had  been  appointed  and  set  apart  by 
the  railroad  company  for  the  use  of  tbe  ex- 
press company  In  delivering  goods  upon  cars 
owned  by  or  assigned  to  it  Thitber  its 
wagons  went  every  day.  The  platnttfT  wvs 
Injured  while  at  tbe  accustomed  place  at 
the  usual  time.  Consequently  the  legal  mle 
Invoked  by  the  plea  is  not  available  to  tbe 
defendant.  If  this  court  could  not  look  be- 
yond the  pleadings.  It  would  be  necessary  to 
dismiss  the  defense  of  accord  and  satlafae- 
tlon  with  the  remaiic  that  the  proof  does  not 
support  the  plea.  But  our  inquiry  is  not 
restricted  to  the  narrow  issue  framed  by  tbe 
special  plea  and  replication.  Tbe  llboal 
policy  declared  by  our  practice  act  not  mere- 
ly empowers  the  court,  but  makes  it  Its  doty, 
to  determine  the  real  merits  of  the  contro- 
versy. The  payment  and  release  are  admit- 
ted, since  they  are  not  denied,  and  tbey  ate 
therefore  In  the  case,  for  whatever,  in  any 
aspect  of  the  proof,  they  may  be  wortb. 

The  defendant,  to  support  the  plea  of  ac- 
cord and  satisfaction,  proved  the  facta  beie- 
Inafter  stated.  At  the  time  of  tbe  accident 
there  was  in  force  a  written  agreement  be- 
tween tbe  Pennsylvania  Railroad  Company 
and  the  Adams  Express  Company,  providing 
that  the  express  business  transported  on  the 
trains  of  the  railroad  company  should  be 
done  by  tbe  express  company  under  the 
terms  of  said  agreement  Among  these  terms 
are  the  following:  Tliat  the  express  com- 
pany should  pay  the  railroad  company  for 
the  transportation  of  its  express  business  48 
per  centum  of  the  gross  receipts  therefrom,  of 
which  8  per  centum  should  be  compensation 
to  the  railroad  company  for  furnishing  to  tbe 
express  company  free  transportation  orer  all 
ferries  and  lighters,  tbe  necessary  switching 
service  for  express  cars  on  Its  tracks,  the 
permitting  of  said  cars  to  pass  on  foreign 
lines,  and  the  use  of  telegraph  and  tdepbone 
lines  controlled  by  the  railroad  company; 
also  that  under  certain  circumstances  the 
express  company  would  be  permitted  to  occu- 
py space  free  of  charge  in  stations  already 
constructed,  as  long  as  the  same  should  not 
be  needed  for  other  railway  purposes.  The 
tenth  paragraph  of  this  agreement  binds  tbe 
express  company  "to  assume  all  risk  of  loss 
or  damage  that  may  arise  out  of  or  result 
from  its  operations  under  this  agreement 
and  to  save  and  hold  harmless  the  railroad 
company  against  the  same,  and  especially  to 
protect  tbe  railroad  company  against  claims 
that  may  be  made  upon  it  for  loss  or  damage 
either  to  the  employ^  of  the  express  -com- 
pany or  the  property  in  Its  charge,  whether 
the  same  may  occur  through  the  gross  neg- 
ligence of  the  railroad  company  or  its  em- 
ployes, or  otherwise."  This  agreement  it 
will  be  perceived,  made  the  express  company 
primarily  liable,  as  between  It  and  the  rail- 
road company,  for  any  damage  for  which 
the  plaintiff  might  have  a  right  of  action 
agalnst^tbe  railroad  company,  arising  out  of 
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the  accident  before  mentioned.  Hie  plaintiff 
testlfled  that  he  had  no  louMrledge  of  the  ex- 
istence of  thla  agreement  The  accident 
wholly  incapacitated  the  plaintiff  for  abont 
eight  weeks.  Ue  tlien  again  went  to  work 
for  the  CKpresB  company,  but  could  do-  only 
light  dnty.  In  February,  1000,  he  quit  serr- 
Ice  with  the  express  company.  His  account 
of  the  matter  la  ttmt  he  was  discharged  be* 
cause  he  brought  suit  against  the  railroad 
company.  The  plaintiff's  wages  had  been 
pao  per  month  before  the  accident,  and  these 
wages  were  oontlnned  to  him  to  the  end  of 
his  employment,  and  were  regularly  paid 
every  two  weeks.  The  accident,  as  above 
mentioned,  took  place  on  October  18,  1809. 
There  was  due  to  the  plaintiff  on  the  1st  day 
of  November,  1890,  at  the  rate  ot  $60  per 
month,  the  sum  of  925.16,  calculated  from 
the  date  of  the  accident  This  amoont  was 
paid  him,  and  he  signed  and  delivered  to  the 
express  company  a  document  of  which  the 
following  Is  a  c(q;>y:  "Received  of  Adams 
EixpresB  Company,  tliia  fomth  day  of  Novem- 
ber, 1890,  the  sum  of  twenty-flve  i«/ioo  dol- 
lars, in  full  satisfaction  and  discharge  of  all 
claims  accrued  or  to  accrue  In  respect  ot  all 
Injorles  or  Injuilons  results,  direct  or  indirect, 
arising  or  to  arise  from  an  accident  sus- 
tained by  me  on  or  about  the  18tb  day  of 
October,  1809,  while  in  the  emptoyment  of 
the  above.  9^.16."  On  the  30tb  day  of 
November  another  payment  of  $30,  covering 
the  latter  half  of  that  month,  waa  made  to  the 
plaintiff,  who  thereupon  signed  and  delivered 
to  the  express  company  another  document 
of  which  the  following  la  a  copy  (this  is  the 
"writing  of  release"  on  which  the  special 
plea  is  founded):  "Beceived  of  Adams  Bx- 
preas  Osmpany  this  thirtieth  day  of  Novem- 
ber, 1800,  the  sum  of  thirty  ov/ioo  dollars  In 
full  satisfaction  and  discharge  of  all  claims 
accrued  or  to  accrue  in  respect  of  all  injuries 
or  injurious  results,  direct  or  Indirect,  aris- 
ing or  to  arise  from  an  accident  sustained 
by  me  on  or  about  the  18th  day  of  October, 
1898,  while  in  the  employment  of  the  above. 
$30.00."  The  case  is  free  from  any  charge 
of  frand,  and  from  any  suggestion  that  the 
plaintiff  did  not  comprehend  the  documents 
that  he  signed.  It  is  to  be  observed,  also, 
that  inasmuch  as  the  plaintiff  had  received 
no  injury  from  the  express  company.  It  must 
be  true  that  the  "claims  accrued  or  to  ac- 
crue," referred  to  in  these  documents,  mean 
claims  that  the  plaintiff  might  assert  against 
the  Pennsylvania  Railroad  Company.  An- 
other preliminary  question  of  Importance  is 
whether  there  was  a  new  consideration  to 
8upp<Mt  the  accord  and  satisfaction.  If  not 
this  defense  falls.  It  Is  true  that  the  plain- 
tiff remained  in  the  service  and  on  the  pay 
roll  of  the  express  company  from  the  date  of 
the  accident  until  early  in  February,  1900, 
and  that  in  the  meantime  he  got  nothing  but 
bis  wages.  On  the  other  hand,  he  was  total- 
ly disabled  for  about  eight  weeks,  and  never 
was  able  to  do  full  work,  notwithstanding 


which  the  express  company  continued  to  glT« 
him  full  pay.  Fairly  regarded,  the  arrange- 
ment evidently  was  that  at  least  until  fur- 
ther notice,  he  should  have  full  pay,  without 
regard  to  bis  capacity  to  earn  it  This  form- 
ed a  new  and  valid  consideration  sufllclent  t» 
support  an  accord  and  satisfaction. 

It  remains  to  consider  the  real  qnesticm 
in  controversy,  which  Is  as  to  the  effect  of 
an  accord  and  satisfaction  entered  into,  not 
with  the  person  against  whom  a  claim  is  as- 
serted, but  with  a  third  person.  In  this  case 
the  third  person  is  a  corporation,  which,  be- 
tween Itself  and  the  person  against  whom 
the  claim  Is  asserted,  has  made  itself  pri- 
marily liable  by  an  agreement  undisclosed 
to  the  claimant.  An  early  authority  as  to 
accord  and  satisfaction  with  a  third  person 
is  Orymes  v.  Blofleld,  Cro.  Eliz.  S41,  which 
reads  as  follows:  "Debt  upon  an  obligation 
of  20  pounds.  The  defendant  pleads  that 
J.  S.  surrendered  a  copyhold  tenement  to  the 
UHe  of  the  plaintiff  In  satisfaction  of  that  20 
pounds,  which  the  plaintiff  accepted.  It  was 
thereupon  demurred.  Popham  and  Gawdy 
held  it  to  be  no  plea;  for  J.  S.  is  a  mere 
stranger,  and  in  no  sort  privy  to  the  condi- 
tion of  the  obligation,  and  therefore  satisfac- 
tion given  by  him  Is  not  good.  Vide  86  Hen. 
n.  "Barre,"  166;  7  Heh.  IV.  pL  81.  After- 
wards, in  Easter  term,  31  Eliz.,  by  Popham 
and  Clench,  caeterls  justiclarils  absentibus,  it 
was  adjudged  for  the  plaintiff."  In  Edg- 
combe  v.  Rodd,  1  Smith,  616,  reported,  also, 
in  6  East,  294,  the  case  of  Grymes  v.  Blo- 
fleld was  discussed;  Lawrence,  J.,  remark- 
ing that  it  was  quite  unreasonable  to  doubt 
the  authority  of  that  case.  In  Jones  v. 
Broadhurst  9  C.  B.  198,  Mr.  Justice  Creswell 
commented  upon  Grymes  v.  Blofleld,  and 
pointed  out  Its  Inconsistency  with  an  earlier 
case,  which  is  thus  stated  in  Fltzh.  Abr.  tit 
"Barre,"  pi.  166  (HUary,  36  Hen.  VI.):  "If  a 
stranger  doth  trespass  to  me,  and  one  of  his 
relations,  or  any  othet,  gives  anything  to  me 
for  the  same  trespass,  to  which  I  agree,  the 
stranger  shall  have  advantage  of  that  to 
bar  me;  for,  if  I  be  satisfied,  it  is  not  rea- 
son that  I  be  again  satisfied.  Quod  tota 
curia  concessit."  A  com^e  of  decision  en- 
sued, which  Baron  Parke  summed  up  in 
Simpson  V.  Eggington,  10  Exch.  844,  in  the 
following  words:  "The  general  rule  as  to 
payment  or  satisfaction  by  a  third  person, 
not  himself  liable  as  a  co-contractor  or  oth- 
erwise, has  been  fully  considered  In  the  cases 
of  Jones  V.  Broadhurst  9  0.  B.  193,  Belshaw 
V.  Bush,  11  0.  B.  191,  and  James  v.  Isaacs, 
22  Law  J.  0.  P.  73;  and  the  result  appears 
to  be  that  it  te  not  sufficient  to  discharge  a 
debtor  unless  it  is  made  by  the  third  per- 
son as  agent  for  and  on  account  of  the  debt- 
or, and  with  his  prior  authority  or  subse- 
quent ratification.  In  the  first  of  these  cases, 
In  an  elaborate  Judgment  delivered  by  Mr. 
Justice  Cresswell,  the  old  authorities  are  cit- 
ed, and  the  question  whether  an  unauthor- 
ized payment  by  and  acceptance  in  satlsfac- 

Digitized  by  CjOOQIC 


732 


49  ATLANTIC  UEPOBXBR. 


(N.  J. 


tion  from  a  stranger  is  a  good  plea  In  bar 
la  left  undecided.  It  was  not  necessary  for 
the  decision  of  that  case.  In  Belshaw  t. 
Bush  It  was  decided  that  a  payment  by  a 
stranger,  considered  to  be  for  the  defend- 
ant and  on  his  account,  and  subsequently 
ratified  by  him,  Is  a  good  payment;  and  In 
the  last  case,  of  James  r.  Isaacs,  a  satisfac- 
tion from  a  stranger,  without  the  authority, 
prior  or  subsequent,  of  the  defendant,  was 
held  to  be  bad.  We  consider,  therefore,  the 
law  as  fully  settled  by  these  cases."  The 
English  cases  Justify  the  observation  of 
Wales,  J.,  in  Snyder  v.  Pharo  (C.  0.)  25  Fed. 
398,  at  page  401,  that  none  of  the  lat^  deci- 
sions adhere  with  any  strictness  to  the  rule 
laid  down  in  Grymes  v.  Blofleld,  and  that 
it  is  evident  from  an  examination  of  them 
that  a  plea  of  satisfaction  by  a  stranger, 
when  properly  averred,  would  be  held  good. 
In  the  United  States  the  case  of  Grymes  v. 
Blofleld  has  been  to  some  extent  followed, 
notably  In  the  state  of  New  York.  The 
earliest  case  Is  Clow  v.  Borst,  6  Johns.  37, 
which,  like  Grymes  v.  Blofleld,  arose  upon  a 
point  of  pleading.  It  was  there  held,  on 
demurrer,  In  an  action  of  covenant,  that  a 
plea  of  the  acceptance  of  a  satisfaction  by 
the  plaintiff  from  a  third  person  or  stranger 
Is  not  good.  This  case  was  followed  In  Dan- 
iels T.  Hallenbach,  19  Wend.  408;  Bleakley 
V.  White,  4  Falge,  654;  Dock  Co.  v.  Leav- 
itt,  64  N.  Y.  64;  and  Muller  v.  Eno,  14  N.  Y. 
507,  606.  To  the  same  effect  is  Armstrong 
V.  School  Dlst.  No.  3,  28  Mo.  App.  160.  These 
cases  are  not,  on  the  whole,  inconsistent 
with  the  idea  Ihat  this  defense  may  be  made 
if  it  be  properly  pleaded.  The  tendency  of 
the  American  decisions  Is  strongly  in  favor 
of  supporting  a  satisfaction  moving  from  a 
third  person,  when  such  person  either  had 
authority  to  make  It,  or  the  act  was  follow- 
ed by  ratification,  and  the  article  received  in 
satisfaction  was  retained.  In  Leavltt  ▼. 
Morrow,  6  Ohio  St.  72,  Z7  Am.  Dec  334,  the 
supreme  court  of  Ohio  (Bartley,  C.  J.,  read- 
ing the  opinion)  held,  after  a  vigorous  discus- 
sion of  the  doctrine,  that  an  accord  with  and 
satisfaction  coming  from  a  stranger  having 
no  pecuniary  Interest  in  the  subject-matter 
are,  if  accepted  in  discharge  of  the  debt,  a 
perfect  defense  to  a  subsequent  action 
against  the  debtor.  Another  valuable  case 
Is  Snyder  v.  Pharo  (O.  C.)  25  Fed.  308,  401, 
where.  In  an  opinion  written  by  Wales,  J.,  all 
the  leading  cases  are  cited.  The  headnote 
reads  as  follows:  "Satisfaction  of  a  debt  by 
the  hands  of  a  stranger  is  good  when  made 
by  the  authority  of,  or  subsequently  ratified 
by,  the  defendant.  The  fact  of  pleading  it 
will  be  sufficient  evidence  of  ratification." 
In  Beach,  Mod.  Cont.  p.  542,  it  Is  said  that 
an  accord  with  and  satisfaction  moving  from 
a  stranger  or  person  having  no  pecuniary 
Interest  in  the  subject-matter,  if  accepted  In 
discharge  of  the  debt,  constitute  a  good  de- 
fense to  an  action  to  enforce  the  liability 
against  the  debtor.    In  the  note  to  Cumber 


v.  Wane,  1  Smith.  Lead.  Gas.  (9th  £d.)  p. 
624,  the  same  conclusion  is  readied.  The 
reason  of  the  rule  Is  simple.  On  tbe  one 
hand,  no  party  can  be  deprived  of  a  righ: 
by  mere  payment  by  a  volunteer.  On  the 
Other  hand,  since  a  party  Is  entitled  to  oaij 
one  satisfaction,  his  acknowledgment  that 
he  has  received  it  and  his  retention  of  it 
operate  to  extinguish  his  right.  Am  was  said 
In  Hawshaw  v.  Bawllngs,  1  Strange,  23: 
"Although  payment  by  a  stranger  be  not  a 
legal  discharge,  yet  acceptance  In  satisfaction 
Is."  In  2  Pars.  Cont.  (8th  Ed.)  p.  688,  the 
same  rule  Is  stated,  with  the  remark  that 
the  defense  Is  clearly  available  when  the 
debtor  and  the  stranger  are  principal  and 
agent.  In  2  Chit  Cont  (11th  Ed.)  p.  1133. 
this  is  said  to  be  correct  doctrine.  This  is 
true  because  the  nature  of  the  rdation  of 
principal  and  agent  is  such  that  proof  of  its 
existence  necessarily  shows  that  the  person 
against  whom  the  claim  Is  asserted  baa 
made  the  accord  and  satisfaction  his  own. 
In  the  case  In  hand  the  express  company 
was  not  an  agent  of  the  railroad  company. 
It  was  its  Indemnitor.  This  does  not  weak- 
en the  defense.  The  express  company  is 
bound  by  contract  to  answer  for  Just  sncli 
damages  as  these.  As  the  plaintiff  Is  no 
party  to  this  contract  and  so  is  not  bonu<l 
by  It  tbe  performance  by  the  express  com- 
pany of  Its  obligation  goes  in  exoneration 
of  the  railroad  company.  To  use  the  lan- 
guage of  Baron  Parke,  its  payment  Is  "for- 
the  d^endant  and  on  its  account"  since  the 
plaintiff's  right  of  action  against  the  rail- 
road company  is  one  of  which  nothing  bat 
bis  own  consent  can  deprive  him.  More- 
over, tbe  plea  recognizes  and  adopts  the  set- 
tlement There  are  present  here  original 
authority,  action  beneficial  to  the  defendant, 
founded  on  a  new  consideration,  ratification, 
and  retention  by  the  plaintiff  of  the  pay- 
ment received  in  satisfaction.  These  are  the 
elements  that  bring  a  case  within  the  rale. 
It  follows  that  the  defense  of  accord  and 
satisfaction  was  sustained  by  the  proof,  and 
that  it  was  error  to  refuse  to  direct  a  verdict 
for  the  defendant  The  Judgment  is  re- 
versed. 


BEBNHRIMER  et  al.  v.  VBRDOX  et  al. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

June  19,  lOOl.) 

PRINCIPAL  AND  AOBNT— AUTHORITY— AQREB- 
MENT  WITH  THIRD  PARTY— LOANS— MORT- 
OAOES— LEASES— STATUTE  OF  FRAUDS— MEM- 
ORANDUM—PART  PBRFORMANCB  — SPECIFIC 
PERFORMANCE. 

1.  Where  certain  saloon  keepers  bad  entor- 
ed  into  an  agreement  with  a  brewing  company 
for  a  loan  of  certain  money  to  them  Becured  by 
chattel  mortgage  for  a  fixed  sum,  statements  by 
a  bill  collector  of  the  brewing  company,  known 
by  the  saloon  keepers  to  be  such,  and  with  no 
authority  to  make  loans  on  behalf  of  the  brew- 
ing company,  that  such  company  woald  mak* 
further  advances  tp  such  saloon  keeper,  were 
not  binding  on  the IwiewiuKCompany. 
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2.  A  brewhis  company's  agent  sent  such  com- 
>any,  which  had  agreed  to  loan  defendant  a 
:ertain  sum,  a  note,  saying,  "Please  send  check 
>ayable  to  defendant  for  (5,500,  to  be  secured 
>y  first  mortgage"  on  certain  propeity;  to 
x-hich  the  company  replied,  "We  send  you  in- 
closed our  check  for  i^,50O  (which  please  se- 
.'ure  by  a  first  chattel  mortgage  for  |o,00O), 
>n<l  for  the  $500  take  defendant's  demand 
lotc;"  which  reply  was  read  to  defendant 
The  note  given  by  defendant  contained  the 
.vords,  "to  be  secured  by  first  mortgage."  Held, 
:hat  the  sum  agreed  to  be  lent  was  to  be  se- 
:ui'ed  by  mortgage. 

3.  An  agreement  to  mortgage  a  lease  is  a 
contract  for  an  interest  in  land,  within  the 
itatute  of  frands. 

4.  A  note  containing  the  words,  "to  be  secnr- 
mJ  by  first  mortgage,  which  makes  no  refer- 
?nce  to  a  certain  letter  written  by  the  payee, 
and  shown  to  the  maker,  °ln  which  it  is  said 
that  the  mortgage  shall  include  a  certain  lease, 
is  not  a  memorandum  of  an  agreement  to  mort- 
gage such  lease,  sufScient  to  take  the  agree- 
ment out  of  the  statute  of  frauds. 

5.  AVhere  a  party  agrees  by  parol  to  mort- 
Rage  hjs  lease  of  certain  property  as  security 
for  money  to  be  loaned  him,  the  payment  there- 
of to  him  is  not  a  suificient  part  performance 
to  take  the  agreement  out  of  the  statute  of 
frauds. 

(3.  Where  the  purchaser  of  personalty  located 
in  a  certain  place  has  notice  of  another's  claim 
to  a  mortgage  thereon,  before  taking  the  bill 
nt  sale,  equity  will  direct  the  execution  of  a 
mortgage  by  the  purchaser  on  such  personalty 
us  was  in  such  place  at  the  time  of  the  pur- 
chase, and  still  remaining  in  the  purchaser's 
hands. 

Appeal  from  court  of  chancery. 

Suit  by  Simon  E.  Bernbeimer  and  others 
against  William  P.  Verdon  and  another  to 
compel  specific  performance  of  a  certain 
agreement.  Performance  decreed,  and  both 
parties  appeal.    Affirmed. 

Tbe  following  is  the  opinion  of  the  court 
below  (Stevens,  V.  C): 

"This  is  a  suit  to  compel  the  specific  per> 
formance  of  an  alleged  agreement  to  give  a 
cbattel  mortgage.  The  material  facts  are 
these:  William  P.  Verdon  was,  prior  to 
January  31,  1899,  the  proprietor  of  a  small 
saloon  business  carried  on  in  Hoboken. 
Wishing  to  enlarge  It,  he  had  recourse  to 
his  brother  Frederick,  who  agreed  to  lend 
blm  enough  money  to  secure  the  possession 
of  another  saloon  In  the  same  place,  more 
advantageously  situated,  known  as  '51  Four- 
teenth Street'  The  lease  on  this  place  was 
held  by  William  Stube  and  John  Durkoop. 
It  ran  for  7  years  and  15  days  from  April 
15,  1896.  Stube,  who  had  given  to  the  Con- 
sumers' Brewing  Company  notes  for  $8,500, 
which  were,  as  brewers  view  It,  equivalent 
to  a  lien  upon  the  business,  asked  $2,000  for 
bis  'equity,'  if  I  may  so  term  it,  including 
bis  leasehold  interest.  This,  on  January  30, 
1899,  Frederick  A.  Verdon  agreed  to  pay  him. 
By  taking  an  assignment  of  the  lease  and  a 
transfer  of  the  stock  and  fixtures  thus  bur- 
dened, William  P.  Verdon  would  have  come 
into  possession  of  the  place  under  an  obll- 
g.ttlou  to  deal  only  with  the  Consumers' 
<'i)iiipany  until  their  notes  were  paid.  He 
bad,  in  the  business  theretofore  carried  on 


by  blm,  been  buying  beer  of  the  complain^ 
ants.  Krieg,  their  agent,  bad  been  inform- 
ed of  the  transaction,  and  was  naturally  anx- 
ious to  retain  William  as  a  customer.  H« 
had  induced  him  to  make  application  to  tbe 
complainants,  in  the  early  part  of  the  month, 
for  a  loan  sufficient  to  enable  him  to  buy  out 
Stube,  but  tbey,  after  receiving  a  report 
from  their  appraiser,  had  declined  to  ad- 
vance more  than  $5,000.  Krieg,  on  the  even- 
ing of  January  30th,  hearing  that  the  trans- 
action with  Stube  was  to  be  consummated  on 
the  day  following,  went,  early  in  the  morn- 
ing of  that  day,  to  William's  saloon,  and 
urged  him  to  accept  the  loan,  which  had,  by 
bis  representations,  been  Increased  to  $5,- 
500,  and  to  procure  from  his  brother  enough 
money.  In  addition,  to  pay  the  Consumers' 
Company  and  Stube  in  full.  As  an  Induce- 
ment, he  offered  $250  as  a  gift,  and  promised 
to  put  In  new  partitions  and  fittings,  to  be 
paid  for,  in  the  first  instance,  by  the  com- 
plainants. So  far  there  is  a  substantial 
agreement  between  the  parties.  Beyond  this 
tbey  dlffM.  The  Verdons  say  that  Krieg 
agreed,  on  behalf  of  complainants,  to  ad- 
vance, in  addition,  within  a  year,  enough 
money  to  repay  Frederick  Verdon  such  sum 
as  be  (Frederick)  would  thqn  be  obliged  to 
advance,  viz.  $5,500;  $5,000  being  needed  to 
pay  for  the  place,  and  f^  to  start  William 
In  the  new  business.  Krieg  says  that  the 
whole  amount  which  he  then  agreed  to  lend 
was  $5,500,  and  that  as  to  the  balance  he 
merely  declared  that  if  the  beer  sales 
amounted  to  $10,000  a  year,  and  if  William 
would  put  In  his  hands  the  30  per  cent 
which  the  brewery  was  accustomed  to  de- 
duct from  bills  furnished  customers  at  the 
time  those  bills  were  paid,  he  would  be  able 
to  hand  over  to  Frederick,  at  the  end  of  the 
year,  $3,000,  and  would  take  off  his  hands 
the  second  mortgage  to  be  given  to  Freder- 
ick, thus  paying  him  In  full.  Frederick  Ver- 
don in  his  principal  examination  thus  states 
the  matter:  'I  said,  "What  do  yon  propose 
to  do?"  He  [Krieg]  says,  "We  will  give  you 
$5,500,  and  If  you  will  let  me  have  the  place 
(that  is.  If  you  will  take  our  beer),  and  you 
can  manage  to  pay  off  the  Consumers' 
Brewery  Co.,  I  will  guaranty  you  that  with- 
in a  year  you  will  have  all  your  money  from 
the  brewery  company."  •  The  truth  is  prob- 
ably this:  Krieg,  in  his  eagerness  to  'land 
the  place,'  as  he  phrased  it,  made,  on  his  own 
responsibility,  representations  as  to  what 
the  business  would  earn  which  Frederick 
Verdon  understood  as  promises  on  behalf  of 
the  brewery.  There  Is  this  strong  fact  In  the 
case.  Frederick  admits  that  he  was  told  both 
by  his  brother  William  and  by  Krieg  that 
all  that  the  complainants  would  advance 
was  $5,500.  So  that  both  William  and  Fred- 
erick knew  that  Krieg,  who  was  only  a  bill 
collector,  and  not  a  general  agent,  had  no 
authority  to  bind  the  brewery  for  more. 
I  think  the  conclusion  to  be  drawR-from  all 
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4lM  evidence  Is  that  there  woa  an  agree- 
ment  between  William  P.  Verdon  and  com* 
plalnants  that  complainants  were  to  advance 
'$6,500.  Whatever  was  said  beyond  this  was 
nothing  more  than  a  personal  assurance  on 
Krleg's  part  that  the  place  would  repay 
within  a  year  all  that  Frederick  was  then 
about  to  advance.  It  was  not  a  promise  of 
Krleg's  principals  to  lend  an  additional  sum. 
The  evidence  shows  further,  and  pretty  con- 
clusively, that  the  sum  thus  agreed  to  be 
lent  was  to  be  secured  by  mortgage.  After 
Krleg  had  persuaded  the  Verdons  to  accept 
the  loan,  he  8«it  to  complainants  by  special 
messenger  a  note.  In  which  he  says:  'Please 
aeaA  check  payable  to  the  order  of  Wm.  P. 
Verdon  t(x  $S,500,  to  be  secured  by  first 
mortgage  on  61  Hudson  St'  The  reply  was 
as  follows:  'We  send  yon  Inclosed  our  check 
for  15,500  (which  please  secure  by  a  first 
chattel  mortgage  for  $5,000),  covering  every- 
thing in  the  place,— the  lease  as  mentioned 
in  your  application  and  the  license.  For  the 
$600  take  Verdon's  demand  note.'  This  was 
likewise  sent  by  messenger,  and  read  by 
Krleg  to  William  P.  Verdon.  The  note  for 
$6,000  given  by  William  contains  the  words, 
'to  be  secured  by  first  mortgage.'  Although 
William  and  Frederick  both  say  that  they 
do  not  think  those  words  were  there  when  it 
was  signed,  the  weight  of  the  evidence.  In 
which  I  include  the  appearance  of  the  note 
Itself,  is  the  other  way. 
.  "Another  auestlon  now  arises.  The  seven- 
years  lease  was  to  be  included  In  the  chattel 
mortgage.  The  agreement  to  mortgage  this 
lease  was  a  contract  for  an  interest  in  the 
lands,  within  the  fifth  section  of  the  statute 
of  frauds.  Browne,  St  Frauds,  fS  280,  263, 
267.  But  no  memorandum  thereof  was  sign- 
ed by  the  party  to  be  charged.  The  $5,000 
note  Is  not  a  memorandum,  within  the  stat- 
ute, because  it  does  not  specify  the  thing  to 
be  mortgaged.  It  does  not  refer  to  the  lettw 
written  by  the  complainants  to  Krieg,  and 
hence  the  gap  must  be  filled  by  parol  testi- 
mony. The  law  is  that  there  must  be  a  ref- 
erence on  the  face  of  the  paper  containing 
the  signature  to  the  paper  describing  the 
thing  mortgaged.  Fry,  Spec.  Perf.  166.  In 
the  case  at  bar  there  Is  no  such  reference, 
and  therefore  the  agreement  was  a  parol 
agreement.  This  agreement  cannot,  so  far 
as  it  relates  to  the  interest  in  land,  be  up- 
held on  the  ground  of  part  performance; 
for  the  part  performance  consisted  only  In 
the  iwyment  of  money  either  to  or  for  the 
use  of  the  defendant  William.  A  money 
payment  is  not  sufficient  Brown  v.  Brown, 
33  N.  J.  Eq.  660.  It  seems  to  me,  however, 
that  there  Is  nothing  inequitable  In  giving 
effect  to  the  agreement  as  far  as  It  is  le- 
gally possible.  Frederick  Verdon  admits 
that  he  had  notice  of  the  complainants' 
claim  to  have  a  mortgage  before  he  took  the 
bill  of  sale.  I  will  therefore  advise  a  decree 
directing  the  defendants  to  execute  a  mort- 
gage upon  such  personal  property  as  was  in 


the  place  <m  Jannaiy  81,  1900,  /ind  stiU  T^ 
mains  in  esse  in  their  liands." 

Hudspeth  &  Puster,  for  appellantw.  Uu- 
nell  &  Fallon,  for  respondents. 

PBB  CUBIAM.  The  decree  appealed 
from  by  both  sides  in  this  case  is  affirmed 
for  the  reasons  given  In  .the  court  of  dun- 
eery,  except  that  the  date  of  January  31. 
1900,  stated  by  mistake  In  the  decree^  abaaU 
be  changed  to  January  31,  1888l 


CRAN-B  T.  ORANB. 

(Court  of  CSiancery  of  New  Jersey.    July  Ml 

1901.) 

UARRIAGE-flrnT  TO  ANNUL.— F&AUDCLEICT 
REPRBSENTATIONS— BVIDBNCB. 

1.  When  a  bill  in  eaoity  for  the  annDlmnt 
of  a  marriage  for  a  caase  not  within  the  dirorre 
act  has  been  taken  pro  coufesso,  in  the  absecn 
of  any  special  rule  on  the  subject  the  prope 
practice  is  to  take  an  order  directing  complam- 
ant  to  produce  proof  to  sustain  the  allegatitn.* 
of  the  bill  and  to  set  down  the  caase  for  hear- 
inc. 

2.  To  annul  a  marriage  for  a  (randnleot  rep- 
resentation inducing  the  contract  it  mast  be 
shown  that  the  fraud  affected  an  essential  of 
the  marital  relation. 

S.  An  explicit  statement  by  a  man  about  r> 
be  married  that  he  was  not  afiOicted  by  ttc 
loathsome  disease  called  "syphilis,"  made  wlicn 
it  was  his  duty  to  state  the  truth,  and  knowii:i- 
ly  false,  is  such  a  fraudulent  representation  u 
affects  an  essential  of  the  marital  relation. 

4.  A  decree  in  such  a  case  should  not  tie  madr 
apon  the  uncorroborated  evidence  of  the  cam- 
plainant. 

(Syllabus  by  the  Oburt) 

Bill  by  Elizabeth  A.  Ctaue  against  J.  Tsvn- 
ley  Crane.    Decree  for  complainant 

David  Harvey,  Jr.,  for  complainant 

MAGIE,  Chancellor.  The  bUl  in  this  cause 
seeks  a  decree  annulling  the  noarriage  of  the 
complainant  with  defendant  upon  the  ground 
that  the  matrimonial  contract  between  theai 
was. entered  into  by  complainant  nnder  tbt 
inducement  of  a  false  and  fraudulent  repre- 
sentation made  by  defendant  The  Jutls- 
dlction  thus  Invoked  is  not  that  confemJ 
upon  this  court  by  the  provisions  of  the  a;' 
concerning  divorces,  approved  March  27, 1ST4 
(2  Gen.  St  p.  1267).  The  appeal  la  to  tU- 
general  Jurisdiction  over  frauds  which  is  in- 
herent in  this  court,  and  extends  to  the  an- 
nulment of  the  marriage  contract  upon  ite 
ground  of  fraud.  That  the  jurisdiction  at 
tills  court  extends  so  far  %as  been  settled  b; 
our  court  of  errors.  Carris  v.  Carria.  24  X. 
J.  Eq.  516.  Such  Jurisdiction  had  been  previ- 
ously asserted  by  that  eminent  equity  Jud^ 
I  Chancellor  Green.  AlcCSurg  v.  Terry,  21  ^ 
J.  Eq.  2*20.  Since  those  decisions  it  has  beer 
frequently  recognized  In  this  contt,  and  il 
some  cases  made  the  basis  of  decrees  ao 
nulling  marriages.  Sickles  v.  Carson,  26  N- 
J.  Eq.  440;  States  v.  States,  37  N.  J.  Eq.  It* 
Seilheimer  v.  SeUhelmer,  40  N.  J.  Bq.  411 
2  Aa  376;  Sinclair  v.  SincUiIr.  57  K.  J.  B4. 
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40  AtL  67».  The  doctrine  ot  tbe  Kng- 
Usb  courts-  has  lately  been  declared  to  be 
different,  and  the  American  cases,  including 
Carrie  t.  Carrie,  were  criticised  and  disap- 
IKFOved.  Moss  T.  Moss  [1867]  Prob.  DiT.  263. 
The  only  question,  then,  is  whether  the 
case  presented  Justifies  the  exercise  of  the 
Jurisdiction  and  the  decree  prayed  for.  The 
snbpoena  which  Issued  upon  the  filing  of  the 
toll!  was  not  served  upon  the  defendant,  but 
-was  returned  with  proof  that  he  was  a  resi- 
dent of  tbe  state  of  New  York.  He  has  been 
brought  into  court  solely  by  publication  and 
mailing  of  notice  to  him  at  his  foreign  resi- 
dence, pursuant  to  the  statute  and  the  piac- 
tlce  of  this  court 

Since  the  defendant  did  not  appear  or 
make  any  defense,  the  solicitor  of  the  com- 
plainant, conceiving  that  the  cause  fell  with- 
in, the  settled  practice  in  causes  under  the 
dl-vorce  act,  presented  an  order  of  reference 
to  a  special  master,  which  was  Inadvertently 
signed.  The  special  master  named  therein 
made  a  report,  and  accompanied  it  with 
depositions  taken  before  him,  under  rule  164. 
Ttkis  practice  was  irregular.  Since  the  relief 
Bought  was  not  under  tbe  divorce  act,  but 
tmder  the  general  Jurisdiction  of  the  court, 
tbe  proper  practice,  in  the  absence  of  any 
special  rule  on  the  eubject,  would  have  been 
to  take  an  order  directing  complainant  to 
produce  proofe  to  euetaln  the  allegations  of 
her  bill,  and  upon  the  coming  in  of  such 
pnx^  to  set  the  cause  down  for  bearing, 
ander  section  18  of  the  chancery  act  (1  Gen. 
St.  p.  405,  S  172).  When  the  irregularity  was 
discovered  complainant  was  given  the  option 
to  take  such  order,  or  to  set  the  cause  down 
for  hearing  upon  the  depositions  taken  be- 
fore tbe  special  master,  as  if  taken  under 
the  proper  order.  She  elected  to  set  the 
cause  down  for  bearing,  and  it  was  thus 
heard  and  considered. 

The  proofs  before  me  present  the  following 
ease:  In  1892,  complainant,  who  resided, 
and  has  continued  to  reside,  in  New  Jersey, 
became  acquainted  with  the  defendant,  and 
engaged  to  marry  him.  Pending  the  engage- 
ment, a  female  friend  of  the  complainant  In^ 
formed  her  that  defendant  was  then  Butter- 
ing from  the  loathsome  disease  called  "syph- 
ilis," and  urged  complainant  not  to  marry 
him.  Complainant  told  defendant  the  infor- 
mation she  bad  received  respecting  his  con- 
dition. He  Indignantly  and  specifically  de- 
nied it  to  her.  Jifi  to  the  denial  at  that  time, 
the  proof  rests  only  upon  her  evidence.  De- 
fendant immediately  went,  accompanied  by 
tbe  complainant,  to  tbe  person  who  bad 
given  her  the  Information.  In  her  presence 
defendant  denied  being  diseased,  and  offered 
to  sobmlt  to  examination  by  any  physician 
selected  by  complainant  This  person  was 
called  as  a  witness,  and  corroborates  com- 
plainant as  to  what  took  place  at  the  inter- 
view, while  it  does  not  appear  that  the 
nature  of  the  disease  which  he  denied  was 
mentioned  or  described  in  that  interview.    I 


do  not  think  that  it  admits  of  doubt  that  he 
understood  that  be  was  charged  with  being 
affected  with  a  loathsome  disease,  which 
would  render  the  marriage  with  complainant 
Improper  and  Impossible,  and  that  his  denials- 
were  directed  to  that  charge.  Complainant 
testifies  that  believing  the  explicit  denials  of 
the  defendant,  she  married  him  on  July  23, 
1883.  In  May,  1884,  she  discovered  that  be 
was  diseased,  and  charged  him  with  having 
syphilis.  He  acknowledged  that  he  Iiad  tbe 
disease,  and  had  had  It  for  14  years.  Proof 
of  this  aclmowledgment  depends  solely  on 
complainant's  evidence.  After  this  acknowl- 
edgment complainant  ceased  to  ha.ve  marital 
intercourse  with  the  defendant,  but  retained 
him  -in  the  house  in  which  they  resided 
(which  was  hers),  and  ministered  to  his 
wants,  until  his  condition  became  so  horribly 
offensive  that  she  declined  further  care  of 
him,  and  in  October,  1886,  he  left  her,  and 
never  returned.  The  circumstances  of  the 
separation  have  been  held  not  to  Justify  a 
divorce  for  desertion.  Crane  y.  Crane  (X.  J. 
Ch.)  45  Atl.  270. 

The  depositions  of  two  physicians  are 
among  those  before  me.  One  of  them  testi- 
fies that  he  first  treated  defendant  for  syph- 
ilis in  1882,  which  was  before  the  marriage. 
The  other  testifies  that  he  first  treated  de-. 
fendant  in  1884,  when  he  found  the  disease 
to  be  in  such  a  stage  as  to  Indicate,  in  bls- 
oplnion,  that  it  had  existed  prior  to  the  mar- 
riage. Upon  this  evidence  I  deem  It  to  be 
eetabllsbed  that  the  defendant  was  diseased, 
before  bis  marriage,  and  that  his  disease 
was  syphilis.  While  neither  physician  testi- 
fies that  he  informed  defendant  that  his  dis- 
ease was  syphilis,  tbe  whole  evidence.  In  my 
opinion,  justifies  the  inference  that  the  de- 
fendant actually  knew  that  the  disease  for 
which  he  was  treated  in  1892  was  syphilis^ 
rather  than  some  other  and  less  noxious  form 
of  venereal  disease. 

Upon  the  proofs,  complainant  Insists  that 
defendant's  denial  was  a  denial  that  he  had 
tbe  disease  in  question,  and  that  It  was  both 
false  and  fraudulent;  that  it  operated  to 
dispel  the  suspicions  of  complainant  which 
had  been  aroused  by  the  Information  she  had 
received  and  Induced  the  marriage  after- 
wards entered  into;  and  that  for  the  fraud 
thus  manifested  this  court  should  declare  by 
its  decree  that  the  marriage  contract  was  null 
and  void,  as  if  never  made. 

The  contract  of  marriage  Is  one  of  excep- 
tional and  peculiar  character.  It  may  not 
be  abrogated  and  avoided  by  the  parties 
thereto  as  other  contracts  may  be.  On 
grounds  of  public  policy,  the  state  has  an  in- 
terest in  tbe  status  created  by  a  marriage 
contract  and.  when  made,  it  can  only  be  dis- 
solved on  grounds  and  by  Judicial  proceed- 
ings sanctioned  b.v  law.  An  action  for  nul- 
lity is  said  to  be  of  two  sorts:  One,  where 
its  purpose  is  to  procure  a  decree  making 
void  a  voidable  marriage:  the  other,  where 
the  marriage  is  in  fact  void,  its  purpose  is- 
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to  procare  a  decree  declaring  it  to  be  so. 
See  2  Blsh.  Mar.,  Div.  &  Sep.  f  794;  A,  t.  B., 
1  Prob.  &  DlT.  559.  The  present  action  is  of 
(he  former  kind.  In  Carris  v.  Carris,  .ubl 
supra,  the  court  of  errors  recognized  that  in 

.a  proceeding  to  annnl  a  marriage  apparent- 
!j  created  by  contract,  for  the  reason  that 
the  contract  was  Induced  by  fraud,  a  like 
public  policy  was  incidentally  involved. 
While  asserting  and  exercising  the  Jurisdic- 
tion to  decree  a  marriage  void  for  fraud,  the 
court  distinguished  a  proceeding  seeking  such 
a  decree  from  the  ordinary  case  seeking 
equitable  relief  against  contracts  Induced  by 
fraud.  The  doctrine  laid  down  in  the  pre- 
vailing opinion  of  Mr.  Justice.  Bedle  was 
that,  while  a  court  of  equity  would  ordinar- 
ily set  aside  any  contract  which  had  been 
entered  Into  by  the  Inducement  of  fraud,  yet 
a  marriage  contract  would  not  be  annulled 
except  upon  proof  of  such  fraud  as  extended 
to  and  affected  some  essential  of  the  marital 
relation,  and  not  then  if  the  avoidance  of 
the  marriage  contract  would  be  against 
sound  considerations  of  public  policy.  It 
was  declared  that  extraordinary  fraud  would 
alone  Justify  the  avoidance  of  the  marriage 

.contract.  The  doctrine  was  applied  In  that 
case  to  the  following  circumstances:  The 
defendant,  a  woman,  by  concealing  the  fact 
that  she  was  pregnant  with  child  by  another 
man,  had  Induced  the  complainant  to  con- 
tract marriage  with  her.  Since  at  the  time 
of  the  contract,  and  for  the  period  of  gesta- 
tion, under  the  Impregnation  of  another  per- 
son, she  was  Incapable  of  being  impregnated 
by  complainant,  it  was  deemed  that  an  es- 
sential of  the  marital  relation,  viz.  the  abil- 
ity to  propagate,  was  affected  by  the  con- 
cealment, which  was  fraudulent.  Since  the 
contract,  if  not  annulled,  compelled  com- 
plainant to  accept  the  spurious  issue  as  his 
own,  or  to  repudiate  it,  with  the  result  of 
marital  estrangement  it  was  held  that  pub- 
lic policy  did  not  forbid,  but  rather  required, 
the  avoidance  of  the  marriage  contract  which 
was  Induced  thereby.  In  the  case  before  me 
there  Is  no  evidence,  expert  or  otherwise, 
that  the  disease  with  which  defendant  was 
suffering  at  the  time  of  the  marriage  bad 

'  rendered  him   Incapable  of  begetting  chil- 
dren. 
It  is  contended,  as  one  ground  for  the  re- 

'  Ilef  asked,  that  It  Is  matter  of  common 
knowledge,  of  which  the  court  should  take 
notice,  that  children  begotten  by  one  80  dis- 
eased inherit  the  disease.  While  the  proofs 
do  not  establish  a  case  exactly  parallel  with 
that  presented  in  Carris  v.  Carris,  there  is 
expert  evidence,  which  is  entirely  convin- 
cing, that  at  the  time  of  the  marriage,  and 
thereafter,  marital  Intercourse  between  the 
parties  could  only  take  place  at  the  Immi- 
nent risk  of  communicating  the  foul  disease 
to  the  healthy  party,  the  complainant.  The 
question,  then.  Is  whether.  If  the  proofs  es- 
tablish  a   fraudulent  representation  by  de- 

-  fendant  of  freedom  from  the  disease  of  spyh- 


Uis,  the  fraud  is  to  be  adjudged  to  affcit 
an  essential  of  the  marriage  relation.  Mis- 
representation as  to  freedom  from  dlseaee 
In  general,  or  concealment  of  the  existence 
of  a  disease,  although  one  in  c<Mnmoii  api»«- 
henslon  communicable  and  transmissible  to 
offspring,  cannot,  in  my  Judgment,  l>e  so  re- 
garded. Tbey  fall  within  the  line  of  false 
representations  as  to  family,  fortune,  or  ex- 
ternal condition,  declared  by  Mr.  Justice 
Bedle  to  be  insufficient  to  Justify  the  an- 
nulment of  marriage.  As  to  such  and  like 
matters  the  parties  take  each  other  for  bet- 
ter or  for  worse.  1  Blsh.  Mar.,  Div.  &  Sep. 
i  457.  But  as  to  a  fraudulent  representa- 
tion of  freedom  from  syphilis  I  have  reached 
a  different  conclusion.  When  a  wife  has  dis- 
covered that  her  husband  is  infected  with 
that  disease,  this  court  has  held,  in  accord 
with  decisions  elsewhere,  that  she  is  Justified 
In  refusing  to  permit  marital  Intercourse, 
and  when  he,  knowing,  or  having  reason  to 
believe,  be  Is  Infected,  persists  in  maintain- 
ing marital  Intercourse  with  her,  be  is  guilty 
of  extreme  cruelty,  for  which  a  divorce  will 
be  decreed.  Cook  v.  Cook,  32  N.  J.  Eq.  475. 
Discovery  of  the  existence  of  that  disease 
ought  to  produce,  aud  would  produce,  a  de- 
nial of  marital  Intercourse,  and  consequent- 
ly render  Impossible  the  procreation  of  chil- 
dren of  the  marriage.  In  that  view  the  fraud 
In  question  touches  an  essential  of  the  mari- 
tal relation,  under  the  doctrtae  of  Carris  v. 
Carris.  Nor  do  any  considerations  of  pub- 
lic policy  debar  a  party  imposed  on  by  such 
fraud,  and  Induced  to  enter  Into  a  marriage 
contract,  the  continuance  of  which  must  pro- 
duce results  so  disastrous,  from  the  r^ief  of 
a  Judicial  declaration  that  the  contract  Is 
null  aud  void. 

It  remains  to  be  considered  whether  the 
proofs  make  out  a  case  of  such  fraud  as 
will  require  this  court  to  annul  this  mar- 
riage. In  dealing  with  the  proofs,  I  think 
a  decree  ought  not  to  be  made  upon  the  un- 
supported evidence  of  the  complainant.  If 
proof,  essential  to  the  adjudication,  rests 
wholly  upon  her  evidence,  uncorroborated  by 
others  or  by  circumstances,  her  case  must 
fall.  Such  is  the  rule  in  respect  to  divorce 
cases  announced  by  this  court,  and  sanc- 
tioned by  the  court  of  errors.  McShane  v. 
McShane,  45  N.  J.  Eq.  341,  19  AtL  465; 
Costlll  V.  Costlll,  47  N.  J.  Eq.  346,  21  Aa  33. 
For  like  reasons,  a  decree  annulling  mar- 
riage must  be  considered  as  requiring  such 
proof.  As  before  stated,  the  evidence  is  con- 
vincing that  defendant  was  affected  with 
syphilis  at  and  before  the  time  of  the  mar- 
riage. But  the  mere  existence  of  that  foul 
disease  In  one  of  the  parties  to  a  marriage 
contract,  although  It  tended  to  render,  and 
upon  discovery  would  render.  Impracticable 
the  purpose  of  marriage,  would  not.  in  my 
Judgment,  Jtistlfy  a  decree  anunlUng  the 
marriage.  In  respect  to  Incurable  Impotency 
existing  at  the  time  of  marriage,  this  court 
held  that  such  disability  rendered  the  mar- 
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age  Toldable,  but  not  void,  and  It  was  de- 
ared  that,  outside  the  statutory  Jnrisdle- 
on,  this  court  would  not  annul  a  marriage 
mtract  except  when  it  was  void.  Anon,, 
1  N.  J.  Eq.  10.  Whether  since  the  decision 
'.  the  court  of  errors  in  Carrls  v.  Carrls, 
bi  supra,  the  doctrine  could  be  maintained, 
ay  be  perhaps  doubted,  and  need  never  be 
>clded,  since  the  legislature  has  now  made 
ich  impotency  cause  for  divorce.  It  must, 
lerefore.  In  my  Judgment,  appear,  by  appro- 
bate and  sufficient  proof,  that  the  defend- 
it  eithor  represented  to  complainant  that 
i  was  free  from  syphilis,  or  that  he  con- 
taled  the  fact  that  he  had  syphilis,  when 
>  was  in  duty  bound  to  disclose  it. 
The  case  made  by  the  bill,  and  claimed  to 
i  supported  by  proof,  rests  upon  an  express 
^presentation  by  defendant  tliat  he  was  not 
lected  by  that  disease.  The  complainant* s 
stimony  expressly  asserts  that  such  a  rep- 
sentation  was  made.  In  this  respect  I 
link  there  is  support  and  corroboration  of 
implalnant  in  the  deposition  of  the  friend 
'  complainant  with  whom  defendant  sought 
1  Immediate  interview,  after  bring  told  of 
le  information  complainant  ht^d  received 
om  her.  Wlille  it  does  not  appear  that  the 
sease  was  named  by  any  one  present  at 
le  Interview,  defendant  evidently  knew 
At  he  was  charged  with  being  diseased, 
id  with  a  disease  which  would  Justify  and 
'Quire  the  breaking  of  the  engagement  of 
arrlage.  His  denial  was  aimed  at  such  a 
sease,  end  was  couched  in  such  terms  as 
ould  not  naturally  have  been  used  for  an 
rcusatlon  of  a  less  dangerous  disease.  But 
■oof,  to  Justify  a  decree  In  this  case,  must, 

my  Judgment,  show  more  than  a  mere  rep- 
sentatlon  of  the  truth  of  a  fact  which 
as  actually  false.  Mr.  Pomeroy  points  oat 
lat,  while  whatever  is  fraudulent  at  law 
ill  be  so  also  in  equity,  there  are  frauds 
'  which  equity  takes  cognizance  although 
le  law  would  not,  such  as,  for  example,  con- 
ructive  frauds,  and  what  he  calls  actual 
auds,  although  they  are  without  any 
flture  or  incident  of  moral  culpability. 
Pom.  Eq.  Jnr.  f  885  et  seq.  The  distinc- 
>n  was  recognized  in  the  opinion  of  the 
'esent  chief  Justice.    Cowley  v.  Smyth,  46 

J.  Law,  380,  30  Am.  Rep.  432.     In  the  case 

hand  equity  ought  not  to  act  upon  any 
ere  construction  of  fraud  from  conduct 
)  move  its  hand  to  obliterate  this  marriage 
ntract  for  defendant's  representation,  it 
ust  appear  that  the  defendant  possessed 
guilty  knowledge  of  its  untruth,  or  that 
^Ing  called  upon  to  state  the  truth  as  to  a 
ct,  under  circumstances  which  cast  upon 
m  a  duty  to  do  so,  defendant  stated  that 
'  be  true  which  in  fact  was  false  and 
lown  to  him  to  be  false.    He  was  called  on 

state  the  truth  about  a  fact  in  respect  to 
hicb  be  might  be  supposed  to  have  knowl- 
Ige.  The  demand  upon  him  came  from  one 
bo  was  engaged  to  marry  him,  and  its  ob- 
ous  purpose  was  to  ascertain  the  truth  as 
49  A.— 17 


to  a  fact  important  for  her  to  know,  for,  If 
true,  It  would  have  Justified  her  in  receding 
from  her  engagement  The  circumstances 
cast  upon  him  a  duty.  If  his  response  te 
her  demand  was  knowingly  false,  it  was  a 
gross  fraud.  As  I  find  bis  denial  to  have 
been  false  and  knowingly  false,  and  that  it 
operated  to  produce  a  marriage  under  cir- 
cumstances which  affected  an  essential  of 
the  marriage  relation,  I  conclude  that  the 
complainant  is  entitled  to  relief,  and  to  a 
decree  annulling  her  marriage  with  defend- 
ant 


INOERSOLL  V.  ENGLISH. 

(Sapreme  Court  of  New  Jersey.    July  20, 

1901.) 

IMPEACHMENT  OF  WITNESS-CONTRADICTION. 

1.  A  party  ofEering  a  witness  will  not  be  per- 
mitted afterwards  to  impeach  the  character  of 
the  witness  for  troth  and  veracity,  or  to  im- 
pugn bis  credibility,  by  general  evidence  tend- 
ing to  show  him  to  be  unworthy  of  belief. 

2.  But  this  rule  does  not  preclude'  the  party 
from  proving  the  truth  of  any  particular  fact 
by  any  other  competent  testimony  in  direct 
contradiction  to  what  such  witness  may  have 
testified. 

(Syllabus  by  the  Court) 

Action  by  Frances  J.  Ingersoll  against 
David  B.  English.  Verdict  for  plaintiff. 
Rule  to  show  cause  why  new  trial  should 
not  be  granted.  Rule  to  show  cause  made 
absolute. 

Argued  February  term,  1901,  before  DE- 
PUB,  C.  J.,  and  HBNDRICKSON,  DIXON, 
and  COLLINS,  JJ. 

Clarence  Linn,  for  plaintiff.  B.  A.  Hig- 
bee  and  Thompson  &  Cole,  for  defendant 

HENDRICKSON,  3.  This  is  the  defend- 
ant's rule  to  show  cause,  and  a  new  trial 
is  sought  on. the  grounds  (1)  that  legal  evi- 
dence was  erroneously  overruled;  (2)  be- 
cause the  verdict  was  directed.  The  defend- 
ant executor  represents  the  estate  of  Sarah 
Smith,  a  deceased  aunt  of  the  plaintiff. 
The  two  had  been  living  together  for  some 
years.  The  plaintiff  had  loaned  to  her  aunt 
as  follows:  July  19,  1894,  $95;  May  7,  1895. 
$80;  August  24,  1896,  $163.  These  sums 
were  represented  by  the  aunt's  duebills  for 
two  of  the  amounts,  and  by  a  memoran- 
dum acknowledgment  of  the  loan  for  the 
third.  After  the  plaintiff's  proofs  wm« 
closed,  the  defendant  produced  and  offered 
to  prove  in  defense  the  following  receipt: 
"Steelmanville,  N.  J.,  Sept  1,  1897.  Receiv- 
ed of  Sarah  Smith  one  hundred  and  five 
dollars  (105),  .principal  and  interest,  in  full 
settlement  of  all  claims,  debts,  and  demands 
whatsoever  due  me  from  said  Sarah  Smith. 
Frances  J.  Ingersoll."  The  plaintiff,  on 
cross-examination,  was  shown  the  receipt 
and  was  asked  to  identify  the  signature 
thereto  as  her  own.  She  denied  its  being 
her  signature.  Later  the  defendant  called 
the  plaintiff  as  his  own  witness,  and  again 
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examined  her  as  to  the  aignatore  to  the  re- 
ceipt, and  again  she  denied  having  signed 
ft,  althongh  she  admitted  haying  received 
the  amount  of  it,  $106,  from  her  aunt  tn 
payment  of  what  the  witness  said  she  had 
loaned  her  in  little  dribs  during  the  year 
1890.  The  defendant  called  a  further  wit- 
ness, who  was  acquainted  with  the  hand- 
writing of  the  plalntlfT,  to  prove  that  the 
signature  to  the  receipt  was  hers.  The 
offer  to  prove  this  was  overruled  by  the  trial 
lodge,  on  the  ground  that  the  defendant 
could  not  contradict  his  own  witness,  re- 
fwring  to  the  plalntifrs  denial  of  her  sig- 
nature when  called  by  the  defendant.  To 
this  ruling  an  exception  was  allowed  and 
sealed. 

This  ruling  was  clearly  erroneous.  While 
the  rule  is  well  settled  that  a  party  who 
offers  a  witness  will  not  be  permitted  after- 
wards to  impeach  his  character  for  truth 
and  veracity,  or  to  impugn  his  credibility  by 
general  evidence  tending  to  show  him  to  be 
unworthy  of  belief,  yet  it  is  equally  well 
established  that  the  party  will  not  be  pre- 
cluded from  proving  the  truth  of  any  par- 
ticular fact,  by  any  other  competent  testi- 
mony, in  direct  contradiction  to  what  such 
a  witness  may  have  testified.  1  Greenl.  Ev. 
(16th  Ed.)  442.  443b.  It  was  the  ruling  out 
of  this  evidence  that  left  the  defendant 
without  proof  of  the  receipt,  so  that  it  was 
excluded  as  evidence  when  offered.  This 
was.  In  effect,  a  practical  overruling  of  the 
defense  of  payment,  so  that  a  verdict  for 
the  plaintiff  naturally  followed.  There  were 
other  exceptions,  which  need  not  now  be 
considered,  since  the  result  is,  upon  the 
ground  already  stated,  that  the  rule  to  show 
cause  must  be  made  absolute,  and  a  new 
trial  granted. 


AMERICAN  CENT.  INS.  00.  et  aL  T. 

LANDAU. 

(Oourt  of  Chancery  of  New  Jersey.    July  1, 

1901.) 

iNSURANCB— LOSS-APPRAISERS— RBBIQNA^ 
•nON—KQlilTY— INJUNCTION. 

1.  Where,  under  conditions  of  a  fire  policy, 
each  party  chose  an  appraiser,  and  they  ap- 
pointed an  umpire,  and  proceeded  with  the  ap- 
praisal until  tney  dlsafcreed,  and  one  appraiser 
then  resigned,  or  refused  to  act  fni-ther,  the 
other  appraiser  and  the  umpire  could  complete 
the  appraisal,  and  the  award  so  made  was 
bindinf;  both  on  the  Insured  and  insurer. 

2.  Where  a  fire  policy  provides  that  at  the 
request  of  either  party  appraisers  shall  be  ap- 
pointed to  determine  the  amoont  of  the  loss, 
after  the  insured  has  demanded  appraisers,  and 
they  hare  been  appointed  and  qaalified,  he  can- 
not revoke  the  appointment,  and  refuse  to  be 
bound  by  the  award. 

3.  Where,  after  the  appointment  and  qualifi- 
cation of  appraisers  under  a  fire  policy,  and 
their  disagreement,  the  one  appointed  by  the  in- 
sured refuses  to  act.  Insured  should  at  once 
appoint  another,  and,  If  he  fails  to  do  so,  he 
will  be  bound  by  the  award  of  tha  umpire  and 
the  other  appraiser. 

4.  Defendant's  mills  and  machinery  were  In- 
sured under  a  large  number  of  policies,  some 


iMnrinit  all  the  .machinery  tet  a  gross  snio,  and 
others  Insuring  each  mecific  item  for  a  fixed 
sum.  Some  of  the  buildings  burned,  and  many 
items  of  machinery  were  damaged,  and  othen 
destroyed.  The  evidence  as  to  the  damage  ts 
each  was  tectmiaal  and  voluminous.  Held,  that 
actions  at  law  against  the  several  insurance 
companies  should  be  restrained,  and  the  mat- 
ters detemrined  in  equity. 

Action  by  the  Jonerican  Central  Insurance 
Oompapy  and  other*  against  Gerjardt  W.  L 
Landau  to. enforce  an  award  of  appraiseii 
and  enj<dn. several. actions  at  law  to  recover 
notwUhstandJUw-the.  award.  Decree  for  com- 
plainants. 

The  object  of  this  suit,  on  complainants' 
part,  is  to  «n£orce  a  finding  In  the  natnie  of 
an  a/weod  by  appraisers  ascntalolng  the 
damage  ky  fire  to  certain  macbfnery.  the 
property  of  the  defendant.  A  statement  of 
the  bill,  so  far  as  it  Is  necessary  at  present 
to  be  set  forth,  wUl  be  fonnd  in  66  N.  J.  Eq. 
613,  99  M.1. 400,  where  It  was  brongbt  before 
the  court  on  a  demuirer  by  the  defendant 
The  U-iglnal  blU  waa  Med  April  22.  18B6.  and 
an  order  to>  ahoW'  cause  was  made  why  aa 
Injunction  <«hotild  not  Isane,  with  Interim  re- 
straint Ko  praoecdlags  eeem  to  have  been 
had  under  that  order,  and  it  appears  to  have 
been  acquieeeed  in  by  the  defendant.  Sub- 
sequently, on  July  81,  1806,  the  complainants 
filed'  an  amended  bill,  to  which  the  defendant 
filed  a  demurrer  on  December  24,  1886,  which 
was-  overruled  by  an  order  made  in  April, 
1899.  The  defendant,  on  April  12.  1886.  filed 
a  combined  anvwerand  crssa  bill,  and  the 
eomplalnants  filed  an  answer  and  replication 
tkereto.  The  defendant  Joined  Issoe  on 
tbeae,  and  the  caase  waa  brought  to  hearing 
on  proofs  which  occupied  14  days  in  their 
production.  The  answer  admits  all  the  ma- 
terial allegattoaa  of  the  bill,  with  a  few  ex- 
ceptions, •wbicta  nay  be  stated  as  follows:  It 
denies  that  part  of  the  allegationa  and  con- 
dasloBS  of  tbe  bill  which  sets  forth  what 
has  been  called  an  1^o>?erIapplttg  among  tbe 
polleles," '  and  wlileh  was  so  treated  In  the 
previous  opinion.  It-denies  that  there  Is  any 
dDHoulty'ln  adjusting  the  proportion  of  loss 
of  «aoh  of  the.  complainants  In  an  action  at 
law  against  each  of  ttaem  separately.  It  also 
denies  the  other  compllcatloBs  and  difficulties 
set  forth  in  the  bill  as  a  reason  why  the 
cause  should  not  be  submitted  to  a  Jury. 
Wtth  regard  to  tbe  ascertainment  of  damages 
by  the  appraisers,  the  answer  admits  that 
Frank  Atberton,  one  of  tbe  appraisers,  was 
nominated  by  tte  defendant,  and  that  Ed- 
ward B.  Winchester,  the  other  appraiser,  was 
nominated'  by  the  oomplainants;  but  it  de- 
nies that  Winchester' was  a  competent  or  dis- 
interested apptalser,  and  alleges  that  the 
defendant  was  induced  to  sign  the  appraisal 
agreement  throagh  'false  representations  as 
to  the  competency  and  disinterested  charac- 
ter of  Winchester.  It  admits  the  selection  by 
the  appraisers  of  Manning  aa  the  umpire, 
but  denies  that  Mrnnhmr  -was  a  competent 
'Snd  dIslBterested  iunpli«i  and  avers  that 
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A-tberten,  the  d«fen^tenf ■  appndcer,  wm  la- 
4uced  to  acgnleflce  In  the  selection  of  Man- 
ning by  false  re^yresentatlonB  made  to  him 
by  Winchester  as  to  the  competency  and  dla- 
tnterefiteduesa   of  Manning;    and   It  demies 
that  the  appraisers  ever  entered  upon  their 
duties,  or  that  in  the  course  of  such  appraise- 
ment they  subsequently  agreed  or  disagreed 
as  to  the  sound  value  and  damage  of  each 
and  every  Item  of  the  property  Insured,  or 
as  to  any  item  of  such  property.    It  denies 
that  their  dlftereuces  were  submitted  to  Man- 
ning, the  umpire,  and  that  Manning  deter- 
mined the  differences;    and  denies  that  the 
loss  under  the  policies  was  ever  estimated 
or  appraised,  and,  while  admitting  that  Win- 
chester and  Manning  signed  the  award,  .It 
avers  that  the  award  was  Invalid,  and  of  no 
^Tect;  alleges  the  fact  to  be  that  the  agree- 
ment of  appraisal  was  never  more  than  an 
executory  contract;    that  Atherton,  the  de- 
fendant's appraise,  became  satisfied,  when 
he  commenced  his  work  with  Winchester, 
that  Winchester  was  not  a  trustworthy  or 
competent  man;   that  Atherton  was  a  trust- 
worthy and  competent  man,  and  that  he 
satisfied  himself,  before  the  work  of  apprais- 
al had  made  any  substantial  progress,  that 
Winchester  did  not  Imow  anything  with  re- 
gard to  the  class  of  property  destroyed  by 
tbe  fire,  and  was  entirely  incompetent  to 
appraise  the   loss,   and  was  prejudiced   in 
favor  of  the  Insurance  companies,  and  that 
Manning  was  equally  Incompetent  and  preju- 
diced;  "that  Atherton  then  declared  to  this 
defendant  that  he  would  not  go  on  with  the 
appraisement  in  company  with  the  said  Wln- 
cbester;  that  immediately  thereafter  the  said 
Frank  Atherton  wrote  a  letter  to  this  de- 
fendant withdrawing  from  his  position  as 
such  appraiser;  that  thereupon  this  defend- 
ant was   entirely  unrepresented  In  the  ap- 
praisement;   that  this  defendant  thereupon 
endeavored  to  get  the  said  Atherton  to  con- 
tinue bis  work  as  such  appraiser,  but  he  re- 
fused to  do  so;   that  this  defendant  there- 
upon objected  to  the  appraiser  appointed  by 
the  insurance  companies  and  the  umpire  con- 
tinuing the  work  of  appraisement,  and  with- 
drew from  the  agreement  to  submit  to  ap- 
praisement," and  Informed  Winchester  and 
Manning  that  he  had  so  withdrawn,  and  that 
he  would  not  be  bound  by  anything  further 
done  by  the  said  Winchester  and  Manning, 
and  that  he  wished  the  proceedings  to  cease 
till  such  time  as  be  could  be  represented  In 
the  appraisement;  and  that  all  this  was  done 
before  any  substantial  progress  was   made 
wltb  the  appraisement,  and  defendant  there- 
by withdrew  his  consent  to  have  the  ap- 
praisement continaed,  and  by  the  voluntary 
withdrawal   of  Atherton  from  the  position 
of  appraiser  the  defendant  was  deprived  of 
tbe  weight  of  Atherton's  influence  on  Win- 
chester and  also  upon  Manning;  and  alleges 
that  the  supposed  appraisement  was  an  arbi- 
trary act  on   the  part  of  Winchester  and 
Maiming,  and  beymd  the  acope  of  the  svb- 


mJaslon  or  agncuKnt  to  ^anpnlae;  and  'b* 
sets  np  that  he  has  always  been  willing  t* 
have  a  proper  aiipralsement  made  of  the  losa 
onder  the  pcovlsionB  of  the  respective  poli- 
cies of  Insurance,  and  has  at  various  time* 
offered  to  the  complainants  to  proceed  under 
the  appraisal  clause  contained  In  the  poU- 
dee,  but  the  complainants  refused  to  under- 
take said  appraisement  as  provided  for  t^ 
the  terms  of  tbe  policies;  and  he  suhmita 
that  any  actlcxi  taken  by  one  appraiser  and 
the  umpire  after  defendant's  appraiser  had 
refused  longer  to  act,  while  tbe  defoidant 
was  unrepresented  In  snch  appratsement,  and 
after  the  defendant  had  given  notice  of  the 
existing  state  of  affairs  to  the  complainants, 
should  not  bind  the  defendant  or  prejudice 
his  rights;  and  alleges  as  a  matter  of  tact 
that  neither  Winchester  nor  Manning  was  a 
competent  or  trustworthy  man,  and  offers  to 
prove  it.  The  cross  bill  prays  that  for  the 
reasons  set  forth  in  the  answer  just  recited^ 
and  also  for  the  further  reason  charged  in 
the  cross  bill  that  the  appraisal  made  by 
Winchester  and  Manning  was  grossly  inade- 
quate, and,  in  connection  with  their  tacom- 
petency  and  lack  of  impartiality,  showed 
fraud  on  their  part  In  making  the  appraisal, 
the  agreement  for  appraisal  may  be  rescind- 
ed, and  declared  null  and  void,  both  at  law 
and  in  equity,  and  of  no  binding  force  what- 
ever, and  that  the  same  be  delivered  up  to 
be  canceled,  and  the  complainants  enjoined 
from  using  it  in  defense  to  the  action.  The 
cross  bill  further  prays  that,  in  case  the 
court,  notwithstanding  the  answer  of  the  de- 
fendant, shall  grant  the  prayer  of  the  com- 
plainants, and  enjoin  and  restrain  the  de- 
fendant from  prosecuting  his  actions  at  law, 
then  in  snch  case,  by  way  of  alternative 
relief  against  the  complainants,  and  each  of 
them,  the  court  will  take  co£;nizance  In  this 
suit  of  his  various  claims  referred  to  In  the 
bill  of  complaint  against  the  complainants, 
and  each  of  them,  and  adjust  in  this  suit  the 
various  rights  of  action  of  this  defendant 
against  the  complainants  in  granting  him  re- 
lief by  way  of  a  decree  directing  payment  by 
the  complainants,  and  each  of  them,  of  the 
damages,  etc.  l!he  answer  sets  forth  the 
amount  received  by  tbe  defendant  In  settle- 
ment with  two  of  the  insurance  companies 
who  underwrote  upon  the  same  property  and 
suffered  a  loss  by  the  same  fire.  The  award 
was  as  follows:  Sound  value,  f  14.206.01; 
damage,  $5,<J36.90. 

Edward  M.  Colle,  for  complainants.  Ei»- 
gene  Stevenson  and  John  B.  Humphreys,  for 
defendant. 

PITNBT,  V.  0.  (after  stating  the  facts). 
The  pleadings  and  proofs  raise  two  ques- 
tions: First.  Was  the  ascertainment  of  dam- 
ages (called  the  "award")  valid  and  btakA- 
Ing  on  the  defendant?  And,  second,  wheth- 
er found  to  be  valid  and  binding  or  not  baa 
the  case  made  by  the  biU  aa  to  the  dlf&cul- 
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ties  of  proceeding  at  lav  been  so  far  sap- 
ported  by  the  proofs  'that  the  defendant 
oaght  not  to  proceed  with  his  actions  at  law? 
If  the  court  Is  against  the  defendant  on  both 
points,  then  a  permanent  injunction  against 
the  suits  at  law  must  issue,  upon  condition 
that  the  complainants  pay  the  award.  If 
the  court  is  against  the  complainants  on  the 
first  question,  but  with  the  complainants  on 
the  second  question,  then  it  will  be  the  duty 
of  the  court  to  proceed  to  ascertain  the  dam- 
ages. 

Now,  first,  as  to  the  validity  of  the  award. 
That  is  attaclced  on  several  grounds:  First, 
that  Winchester,  the  appraiser  nominated 
by  the  insurance  companies,  was  an  incom- 
petent person,  and  unduly  prejudiced  in  fa- 
vor of  the  Insurers;  second,  that  Atherton, 
the  appraiser  nominated  by  the  defendant, 
was  Induced  by  Winchester  to  agree  to  the 
appointment  of  Manning  upon  false  repre- 
sentations made  to  him  by  Winchester,  and 
that  Manning  was  an  incompetent  and  par- 
tial umpire;  third,  that  the  defendant  re- 
volted the  agreement  to  submit  to  those  par- 
ties before  the  award  was  made,  and  gave 
them  notice  that  be  would  not  be  bound  by 
it;  fourth,  that  Atherton  refused,  against 
the  wishes  of  the  defendant  to  proceed  with 
the  appraisement,  and  wrote  a  letter  to  the 
defendant,  resigning,  and  himself  notified 
the  other  appraiser  that  he  would  not  pro- 
ceed; and  that  there  never  was  any  real  at- 
tempt at  an  agreement  between  Atherton 
and  Winchester,  the  two  appraisers,  and 
hence  the  umpire  had  no  Jurisdiction  to  In- 
tervene, and  the  whole  proceeding  of  ap- 
praisal between  Winchester  and  Manning 
was  without  Jurisdiction.  As  to  some  of  the 
allegations  upon  which  these  points  were 
based  no  attempt  was  made  to  support  them 
by  evidence,  and  as  to  othus  a  very  faint  at- 
tempt was  made.  There  was  no  proof  of 
any  false  representations  made  to  Atherton, 
or  of  any  direct  revocation  by  the  defend- 
ant of  the  submission  and  authority  to  the 
appraisers  and  umpire  to  proceed  with  their 
work.  l?he  reliance  of  the  defendant  upon 
this  part  of  the  case  is  upon  deductions  to  be 
drawn  from  the  actual  conduct  of  the  ap- 
praisers and  umpire,  and  conversations  be- 
tween them  and  himself.  This  brings  us  to 
a  discussion  of  the  evidence  bearing  on  this 
part  of  the  case,  and,  in  order  to  understand 
it,  It  is  necessary  to  know  the  general  situ- 
ation and  features  of  the  loss.  The  flre  oc- 
curred May  7,  1S95.  The  defendant  was  the 
owner  of  a  factory  plant  for  throwing  silk, 
on  the  comer  of  Straight  and  Ellison  streets, 
in  Paterson.  It  consisted  first  of  a  main 
building  (No.  1)  of  brick,  two  stories  high, 
70  feet  on  Straight  street  and  80  feet  on 
Ellison  street  The  whole  of  the  first  fioor 
was  in  one  room,  the  floor  above  being  sup- 
norted  by  iron  columns.  In  the  rear  of  this, 
along  Ellison  street,  was  an  engine  room  and 
silk-soaking  room  (No.  2).  In  the  rear  of  this 
was  n  one-story  frame  boiler  house,  and  a 


storage  room  (Na  8).  Adjoining  the  atorage 
room,  coming  from  Ellison  street  waa  a 
stable  (No.  4),  and  next  beyond  that  In  tbe 
same  direction,  a  long,  narrow,  two-stoiy 
frame  building  (No.  5),  and  known  as  tbe 
"two-story  frame  mill."  In  front  of  tbat 
towards  Ellison  street  and  a  few  feet  away 
from  the  main  brick  building,  was  a  one- 
story  frame  building  (No.  6).  Immedlata- 
ly  adjoining  the  main  brick  building  oa 
Straight  street  was  a  small  wooden  building, 
used  for  an  oflSce  and  silk  vault  The  In- 
sured proi>erty  Involved  in  the  present  suit 
consisted  of  a  great  variety  of  articles, 
those  comprising  the  principal  value  being 
machinery  for  silk  throwing,— by  which  Is 
meant  twisting, — the  most  valuable  of  wbicb 
were  situate  on  the  first  floor  of  the  main 
brick  building  (No.  1).  On  tlie  second  fioor 
of  this  building  was  a  weaving  silk  plant 
owned  by  one  Dery,  who  was  a  tenant  of 
the  defendant  and  upon  which  plant  the 
defendant  held  a  chattel  mortgage.  A  small 
portion  of  the  premises  was  occupied  by  an- 
other small  silk-manufacturing  plant  owned 
by  Messrs.  Fogel,  Killin,  Kane  &  Wilkinson. 
The  complainants,  In  addition  to  the  policies 
of  insurance  which  gave  rise  to  the  present 
suit  were  liable  on  policies  on  Dery's  silk 
plant  which  policies  were  assigned  to  Lian- 
dau  as  collateral  security  for  his  mortgage, 
and  also  upon  the  building  itself,  which  also 
belonged  to  him,  and  upon  his  engine  and 
boiler,  furnishing  power  for  both  plants. 
The  flre,  which  broke  out  In  the  middle  of 
the  day,  after  all  the  mill  hands  had  been 
given  a  half  holiday  to  attend  a  circus,  de- 
stroyed In  part  the  upper  part  of  the  main 
building  and  some'  of  the  wooden  buildings 
in  the  rear,  and  was  quite  destructive  of  the 
frame  mill  (No.  5),  but  did  not  reach  to  or 
injure  any  of  the  machinery  on  the  first 
floor  in  the  main  building,  which,  as  before 
stated,  comprised  a  majority  in  value  of  tbe 
risk.  The  injury  to  tbe  defendant's  machin- 
ery on  the  flrst  floor  of  the  main  building 
was  due  entirely  to  smoke,  and  water 
thrown  by  the  engines,  which  came  down 
through  tbe  floor  from  the  upper  story. 
The  policies  of  insurance  are  of  the  stand- 
ard form  required  by  om:  legislation,  and  re- 
quired certain  preliminaries  on  tbe  part  of 
the  insured  in  order  to  entitle  him  to  demand 
compensation.  One  preliminary  was  that  he 
was  to  submit  to  examination  under  oatli. 
and  produce  books  of  account  vouchers,  and 
bills.  Another:  "If  fire  occur,  the  insured 
shall  give  immediate  notice  of  any  loss  there- 
by In  writing  to  this  company;  protect  tbe 
property  from  further  damage;  forthwith 
separate  the  damaged  and  undamaged  pa<- 
sonal  property;  put  it  in  the  best  possible 
order;  make  a  complete  Inventory  of  the 
same,  stating  tbe  quantity  and  cost  of  each 
article,  and  tbe  amount  claimed  thereon: 
and,  within  sixty  days  after  the  flre,  unless 
such  time  is  extended  in  writing  by  this 
company,  shall  render  a,  stat^nent  to  this 
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company,  signed  and  sworn  to  by  said  In- 
aared,  stating  the  knowledge  and  belief  of 
the  Insured  as  to  the  time  and  origin  of  the 
fire,  the  Interest  of  the  Insured  and  of  all 
others  In  the  property,  the  cash  value  of 
each  Item  thereof,  and  the  amount  of  loss 
thereon."  This  paper  Is  called  a  "proof  of 
loss."  Within  the  60  days  Landau  present- 
ed to  the  several  companies  his  proofs  of 
loss.  They  were  elaborate,  and  had  been 
prepared  by  the  aid  of  a  skilled  Insurance 
adjuster.  The  claims  for  loss  on  the  build- 
ing and  the  machinery  In  the  Dery  plant,  al- 
so on  the  engine  and  boiler  which  furnished 
power  for  both  plants,  were  adjusted  with- 
out, litigation.  The  claim  on  the  machinery 
and  other  items  belonging  to  the  defendant, 
and  covered  by  the  complainants'  policies, 
was.  In  round  numbers,  as  follows: 

Sound  Value.       Loss. 

Machinery  In  brick 
baildinjt |17,109  00  |11,67S  66 

Two-story  frame  mill 
building 8,837  88      8,495  00 

Addition  to  frame  build- 
ing        1,054  10         929  00 

Making  a  total  of. . .  |22,000  98  $16,097  66 

This  claim  was  disputed  by  the  insurance 
companies,  and  they  called  on  Landau  to 
produce  for  examination  his  books  of  ac- 
count, bills.  Invoices,  and  other  vouchers, 
and  also  compelled  him  to  submit  to  an  ex- 
amination under  oath.  The  result  was  a 
disagreement  (This  remedy  was  also  used 
In  the  adjustment  of  the  other  losses.)  The 
policies  had  this  further  clause:  "In  the 
event  of  disagreement  as  to  the  amount  of 
loss,  the  same  shaU,  as  above  provided,  be 
ascertained  by  two  competent  and  disinter- 
ested appraisers,  the  Insured  and  this  com- 
pany each  selecting  one,  and  the  two  so 
chosen  shall  first  select  a  competent  and 
disinterested  umpire.  The  appraisers  to- 
gether shall  then  estimate  and  appraise  the 
loss,  and,  falling  to  agree,  shall  submit  their 
dltFerences  to  the  umpire,  and  the  award  in 
writing  of  any  two  shall  determine  the 
amount  of  such  loss.  The  parties  thereto 
shall  pay  the  appraiser  respectively  selected 
by  them,  and  shall  bear  equally  the  ex- 
penses of  the  appraisal  and  umpire."  Un- 
der that  clause  Landau  and  the  complain- 
ants entered  Into  an  agreement  known  as 
the  "appraisal  agreement,"  In  these  words: 
"It  Is  hereby  agreed  by  Q.  W.  I.  Landau,  of 
the  first  part,  and  the  Palatine  Insurance 
Company  and  the  several  other  Insurance 
companies  Interested,  of  the  second  part, 
that  Frank  Atherton,  Paterson,  N.  J.,  and 
Edward  S.  Winchester,  they  first  selecting  a 
competent  and  disinterested  umpire,  to 
whom  they  shall  submit  their  difTerences  In 
case  of  failure  to  agree^  shall  estimate  and 
appraise  the  loss  and  damage  by  fire  of  May 
7,  1895,  to  the  property  of  G.  W.  I.  Landau, 
as  mentioned  herein  or  specified  in  schedule 
attached,  stating  separately  sound  value  and 
damage,  which  estimate  and  appraisal  by 


them,  or  two  of  them.  In  writing  hereon, 
shall  determine  the  amount  of  such  loss  and 
damage;  it  being  understood  that  this  agree- 
ment Is  of  binding  effect  only  as  regards  the 
sound  value  and  damage  of  the  said  proper- 
ty, and  does  not  In  any  respect  waive  any 
of  the  conditions  of  the  insurance  policy. 
The  property  on  which  sound  value  and 
damage  Is  to  be  estimated  and  appraised 
Is  as  follows  [describing  same].  It  is  ex- 
pressly understood  and  agreed  that  the  said 
appraisers  are  to  consider  the  age,  condi- 
tion, and  location  of  said  property  previous 
to  said  fire,  and  shall  make  a  proper  deduc- 
tion for  depreciation  and  dlOTerence  between 
the  value  of  like  property  replaced  new  and  ' 
the  property  mentioned.  Dated  New  York, 
this  19th  day  of  September,  1895.  [Signed 
by  all  the  parties.]  We,  the  undersigned,  do 
solemnly  swear  that  we  are  disinterested 
either  as  partners,  creditors,  or  otherwise 
to  any  of  the  parties  to  the  above  agree- 
ment, and  that  we  will  return  a  Just  and 
true  estimate  and  appraisement  of  the  sound 
value  and  damage  to  the  property  of  G,  W. 
I.  Landau,  In  conformity  with  our  appoint- 
ment, and  that  we  have  chosen  as  umpire 
Charles  H.  Manning,  superintendent  engi- 
neer of  the  Amos  Keag  Manufacturing  Co.. 
of  Manchester,  New  Hampshire.  [Signed 
and  sworn  to  by  Frank  Atherton,  Edward 
S.  Winchester,  and  Charles  H.  Manning.]" 
Mr.  Winchester  was  a  retired  manufacturer, 
living  In  Boston,  and  Mr.  .Manning  was  the 
superintendent  of  the  well-known  Amos 
Keag  Mill  of  Manchester,  N.  H.,  and  a  me- 
chanical engineer  of  much  r^ute.  Mr.  Win- 
chester, being  apprised  of  his  appointment, 
came  immediately  to  New  York,  saw  Messrs. 
Cardozo  &  Nathan,  the  counsel  for  the  In- 
surers, received  from  them  two  copies  of  the 
arbitration  agreement,  eabh  executed  by 
both  parties,  and  a  list  of  the  articles  dam- 
aged or  destroyed.  On  the  afternoon  of  Oc- 
tober Ist  he  proceeded  to  Paterson  In  the 
performance  of  his  duties,  called  upon  Mr. 
Atherton,  who  was  a  manufacturer  of  silk 
machinery,  of  Paterson,  at  his  place  of  busi- 
ness, and  found  him  not  in.  He  made 
known  his  business  to  a  gentleman  employ- 
ed In  the  office,  who  told  him  that  Mr.  Ath- 
erton would  not  be  there  that  day  or  the 
next.  Mr.  Winchester  mentioned  the  hotel 
at  which  he  was  stopping  In  New  York  City, 
and  said  that  he  would  wait  there  for  a  com- 
munication from  Mr.  Atherton  to  notify  him 
when  he  would  be  ready  to  proceed.  The 
party  In  the  office  stated  to  Mr.  Winchester 
that  Mr.  Atherton  did  not  like  to  go  on  with 
the  loss,  and  wished  fie  had  bad  nothing  to 
do  with  it  Winchester  then  called  on  Mr. 
Eklngs,  an  Insurance  agent  in  business  in 
Paterson,  and  Introduced  himself  to  him, 
who  sent  his  son,  and  Introduced  Winches- 
ter to  the  defendant  The  defendant  gave 
him  a  history  of  the  case,  showed  him  over 
his  factory,  told  him  what  was  his  idea,  and 
also  that  of  a  Mr.  Morrison,  of  the  amount  of 
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tbe  loBB.  Mr.  Morrison  had  been  in  the 
business  of  manufacturing  throwing  ma- 
chinery, and  was  a  dealer  in  It,  and  had 
made  an  apiunlsemeat  of  the  loss.  Winches- 
ter replied  that  Landau  must  not  eq>ect  any 
expression  from  him  with  regard  to  hia  loaa, 
«a>d  that  no  man  was  fit  for  an  appraiser 
who  did  80  previous  to  having  qualified  aa 
sucti.  Landau  acquiesced  in  this  thought, 
and  asked  if  he  could  slaow  Winchester  any 
courtesies,  which  the  latter  declined.  Win- 
chester then  returned  to  New  Yorlt  City.  On 
the  afternoon  of  October  3d,  Winchester  re- 
tamed  to  Faterson,  found  Atherton  at  liia 
<^ce  and  place  of  business,  and  Manning 
waa  agreed  upon  as  the  umpire.  They  (Ath- 
erton and  Winchester)  proceeded  thence  to 
the  office  of  Mr.  Ekings,  the  insurance  agent, 
who  was  also  a  notary  public,  and  were 
■worn  in.  They  made  a  s^Mirate  affidavit 
to  each  copy  of  the  agreement,  and  before 
the  oath  was  administered  Manning's  name 
waa  inserted  in  each  ag^reement  by  the  no- 
tary in  the  presence,  and  one  of  those  agree- 
ments was  given  to  Atherton  and  one  to  Win- 
chester. The  conversation  between  Atherton 
and  Winchester,  and  their  conduct  while  to- 
gether in  the  performance  of  their  duties, 
are  of  the  utmost  imi>ortance  in  considering 
tbe  value  of  the  award;  and  it  is  worth 
while  to  state  here  the  sources  and  cliarae- 
ter  of  the  evidence  given  on  that  subject. 
Atherton  was  living  within  the  Jurisdiction 
of  the  court  during  the  whole  period  of  time 
covered  by  the  hearing,  and  waa  present 
In  court  at  some  of  the  sessions,  but  was  not 
pot  upon  the  stand  as  a  witness.  Winches 
ter  was  called  and  sworn,  and  gave  his  rec- 
ollection, refreshed  by  a  letter  written  by 
bin  in  duplicate  at  or  shortly  after  the  date 
of  the  award,  and  addressed  to  Mr.  Landau 
and  the  agent  of  the  insurance  companies 
■everally,  and  put  in  evidence.  The  findings 
of  fact  on  this  part  of  the  case  are  based 
iQKMi  that  letter  and  Winchester's  evidence. 
Landau  and  one  or  two  other  persons  w»e 
ficesait  for  a  short  time  while  Atherton  and 
Winchester  were  together,  and  their  evi- 
dence aa  to  what  occurred  Iwa  been  taken  ii^ 
ta  ooaslderation. 

In  the  letter  of  Wlnchesto:  Just  mentioned 
fee-  states  that  on  his  way  from  Atherton's 
office  to  the  notary's  office  (when  on  the 
-■taad  he  swore  that  he  thought  it  was  on 
ttie  way  from  the  notary's  office  to  Landau's 
mill,— the  precise  point  of  time  is  of  no  con- 
sequence) Atherton  said  to  Winchester,  "I 
don't  Uke  tills  business,  and  don't  want  to 
bav«  anything  to  do  with  it  and.  If  there 
la  any  way  to  get  out  of  it,  I  will  get  out  of 
tt."  They  proceeded  to  Landau's  mill,  saw 
Landau,  informed  him  that  tbtey  had  been 
4iiaUfled  to  act  (sworn  In),  and  were  ready 
to  give  him  a  hearing.  Landau  furnished 
tJhem  with  a  schedule  of  articles,  numbered 
coBsecutlvely,  comprised  of  several  sheets. 
11M7  then  gave  him  an  extended  hearing; 
hlio.  to  tell  them  whatever  he  had  to. 


aay  about  hia  proporty,  and  he  did  tell  tbem 
all  he  willed,  until  he  said  there  was  noth- 
ing more  to  be  thought  of;  and  then,  at  their 
request,  he  went  through  all  the  different 
rooms  and  buildings  with  them,  and  chalked 
off  the  different  machines,  namheilng  them 
according  to  tiie  schedule.  In  order  to  Identify 
them,  and  found  that  ail  of  tbe  profiwtT' 
scheduled,  ecoc^t  such  as  was  alleged  to  ha 
entirely  destroyed,  was  there  oo  the  grooad. 
This  preliminary  over,  Landau  left  ttte  twa 
gentlemen  to  themselves.  Th^  started  their 
examination  in  room  No.  1  in  the  main  build- 
ing. This  room  No.  1  contained  26  different 
machines,  or  "frames,"  as  they  are  called. 
each  provided  with  many  spindles  (bat  raxj- 
Ing  in  number),  and  naooed  according  to  the 
particular  use  to  which  they  were  appMwI. 
Nine  were  what  were  called  "hard  sUk-wtadr 
ers,"  four  called  "doubters,"  five  called  "first 
time  over  spinners,"  and  five  "second  time 
over  spinners."  Others  were  called  'Seek- 
ers," and  some  were  larger  than  othera.  In 
that  they  had  more  than  one  tier.  BeaUes 
these  were  the  shafting,  hangers,  pnlleya.  aad 
belting.  Mr.  Atherton  at  once  asked  Mr. 
Winchester  if  he  was  a  Mason.  Be  replied 
that  he  was,  and  then  Atherton  said,  "X  want 
to  have  a  confidential  talk  with  yoa."— wbleh 
was  understood  not  to  pass  beyond  tfeen- 
selves.  Atherton  said:  "I  doa't  want  t»  go 
on  with  this  loss.  This  machinery  la  old 
stuff,  and  I  do  not  want  to  Ue  abooClt.  No 
one  could  afford  to  use  it.  Mr.  Tandaa  wonts 
so  much  more  than  it  is  worth,  so  much  more 
than  what  the  damage  la,  that  I  don't  want 
anything  to  do  with  It.  Tliese  splndlea— 
these  are  poor  machines.  Our  maidilnea  that 
we  now  make  run  twelve  thoBsaml  revoln- 
tions  a  mlnnte.  These  spindles '  woa't  nm 
half  that.  Besides,  our  winding  frame  is 
only  eighteen  inches  wide,  and  this  frame 
is-  thirty-six  inches  wide  [ooenpiea  so  much 
floor  space]."  Winchester  then  aaksd  Ather- 
ton: "What  do  you  consider  the  damage  te 
these  frames  r*  (that  is,  th»  damage  by  wa- 
ter; they  had  not  been  burned.)  He  replied, 
"A  weelc'd  work  to  a  frame  [machine}  for 
one  man."  Asked  what  that  was  worth,  he 
said,  "$15  or  (20:"  "Well,"^  Whichester  said, 
"which  will  you  have  it?"  and  Atherton  said. 
"Oall  it  $20  for  these  frames  here  [naming 
all  the  frames  of  that  kind],  and  call  it  93S 
a  frame  for  the  three-deckers";  and  figures 
were  put  down  by  each  in  a  memorandum 
book.  As  they  moved  along  by  the  ends  of 
the  machines,  Athorton  said:  "Let's  not  do 
any  more  about  this  to-day.  Yon  had  t>etter 
telegraph  to  Mr.  Manning  to  come  (m,  and 
let  him  settle  it  I  want  to  talk  with  my 
father  about  this  thing."  Winchester  coin- 
cided with  him,  and  said  that  he  (Atherton) 
was  in  a  hard  place,  and  perhaps  he  had 
better  talk  with  his  father  about  it  They 
then  went  oot  of  the  mill,  walked  to  the 
railroad  station,  and  on  tbe  way  Atherton 
said:  "I  am  going  to  disagree  with  you  on 
this  entire  amount  ol  marMaeiy.  I  want  yon 
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to  aend  for  Mr.  ICumiafti.aiid.  y««.«n4  Mc. 
Manning  uuNt settl* It'.'    WlnahttBtsrrepUedv 
"Is    tbat  your  dcclalon?"  to  which. Alti«rton 
uns'wered,  "That  la  my  declaloB,  aad  I  -n-ant 
yoa  to  telegraph  Mr.  Miuuiins.to>algIit;"  and 
"Wlnclieater  told  him  that  be- would  do.  b(k 
Tlie  importance  of  this  evidcno»  will  be  pev- 
ceiled  when  we- cooalder  tliAt/tbe -costiof  rei 
p&lrliig  of  the  26  maehlBCSj  at  an.aveHigs-  of 
$2&   each,  would  amount  to  $650^  aad  that 
they  had  at  that  time  been. exposed  to  the< 
rain  comlns  through  l-be  ro(»fleaa.di>or.abojr» 
for   Ave  months.     Tlteoidy  other  Injuny  to 
the  machinery  in  that  rooia  waa  to  tba  beU.. 
lug,    shafting,  hangers,  and .  puUeps.  wiUcb 
was    comparatively  trifling;;    Wilncbeater  re- 
turned to  New  ¥ei4i.  aad  imniedlate^  tele- 
graphed Manning,  and  the  next  morning  got 
-word  from  him  saylag  that  it  waa  impoaai- 
hie   for  him  to  get  to  New  York  before  the 
next  Wednesday,  which  was  about  a  week 
off.  and  that  the  parties  would,  have  to  get 
another  man.     Winchester  cabled   Atherton 
up  on  the  phone,  and  atated  toblm  the-  sub- 
stance of  the  telegram  from  ManiUng,.  wbere- 
apon  Atherton  answered  him  In  a  cross  tone, 
demanding  why  he  had  not  come  over  to 
Pateraon  the  first  thing  tbat  mombag,   to 
which  Winchester  replied  that  he  understoord 
that  it  had  been  agreed  between  them  that 
be  abould  not  go  over,  and  tbat  he  (Winchea* 
ter)  was  not  to  come  to  Patersoa .  till  Man- 
ning had  arrived,  and  that  Manning  had  been 
sent  for  at  his  (Atherton's)-  suggeetlon,  and 
that  he  was  doing  precisely  what  Atherton 
had  requested  him  to  do.    Atherton  repUedi 
"Well,  I  have  changed  my  mind,  and  I  don't 
want  Mr.  Manning.    I  have  my  pay  roll  to 
nake  up,  aad  can't  have  anything  more  to 
do  with  It  until  next  Monday  momfatg;"   to 
which   Winchester   replied    that   be'  would 
eome  over  at  half  past  8  the  next  morning 
(Saturday,  October  6th)   if  Atherton   could 
give  him  hia  attention.    Atherton  agreed  to 
that,  and  fixed  a  meeting  at  the  mill  at  half 
past  8  the  next  morning.    On  the  morning  of 
tibe   5tb  Winchester   went  to   Paterson  to 
Landau's  miU,  and  there  found  Atherton, 
Landau,  and  a  man  who  .was  said  to  be  an 
accountant,  who  had  been  previously  Intro- 
duced to  him  by  Landau.    Winchester  asked 
the  man  if  he  was  there  to  take  notes  o£ 
what  he  said.    He  said,  "No";  be  merely  hap- 
vened  In.    Then  Landau  spoke  up,  and  said: 
"How  is  it,  Mr.  Wincberter,  that  you  have 
to  go  so  far  away  from  home  for  a  third 
man?    Are  there  not  any  honest  men  In  Pat- 
erson?"     (This  shows  that  he  had  been  in- 
formed by  Atherton  of  the  state  of  affairs, 
and  expected  a  disagreement)    Winchester 
replied,  "Without  doubt  there  are  honest  men 
in  Peterson,  but  there  has  been  so  much 
said  about  your  loss  (Mr.  Landau  had  prevl- 
«U8ly  spoken  to  him  about  there  being  artt 
eles  In  the  papers  about  it),— even  pieces  in 
the  press  speaking  of  your  lossi—that  It  ia 
the  part  of  wisdom  for  the  appraisers  to 
choose  a  man  who  has  no  social  or  financial 


biaa;  a  man  of  wdl-kaowa  lategrity  and 
ability,  who  does  not  live  in  the  place  where 
the  &re  occurred,  and  who  is  not  connected 
in  any  way  either  with  the  insurance  com- 
panies or  the  assured;  and  that  la  the  Idnd 
of  man  you  have  in  Mr.  Charles  H.  Manning." 
About  that  time  the  Mr.  Morrison  previously 
referred  to  came  into  the  mill,  and  was  in- 
troduced to  Winchester  by  Landau  as  a  gen- 
tleman who  had  made  an  ex  parte  appraisal; 
and  Winchester  said:  "Mr.  Morrison,  I  don't 
want  you  to  make  any  expression  in  regard 
to  this  loss.  It  is  not  what  you  think  about 
the  loss,  what  Mr.  Landau  thinks  about  the 
loss,,  what  the  insurance  companies  think 
about  the  loss;  but  it  is  what  Mr.  Atherton 
and  I,  or  the  umpire,  think  about  the  loss." 
Winchester  perceived  from  somethbtg  that 
was  said  in  ccmversatlon  before  they  pro- 
ceeded with  their  work  that  Atherton  had 
disclosed  to  Landau  the  confidential  conver- 
sation which  they  had  bad  on  the  previous 
occasion  under  the  promise  of  secrecy,  and 
this  Is  given  by  Winchester  aa  an  excuse  for 
having  subsequently  communicated  It  to  the 
parties.  Winchestef  and  Atherton  then  went 
by  themselves  Into  the  room  (No.  1)  where 
they  were  before,  and  took  up  the  work  of 
looking  over  the  machinery  at  the  very  place 
where  they  stood  when  the  $20  and  $26 
damage  to  each  machine  was  spoken  of. 
After  Winchester  had  banded  Manning's  tele- 
gram to  Atherton,  the  latter  asked  Win- 
chester. "Did  you  ever  build  any  of  this 
machinery?"  to  which  Winchester  replied, 
"No.  sir;  I  have  neither,  built  it  nor  run  it" 
"Then,"  says  Atherton,  "you  are  not  compe- 
tent and  I  refuse  to  go  on  with  the  loss  with 
you;"  adding:  "I  know  all  about  this  stuff. 
I  built  it  and  run  it  and  know  everything 
about  it"  Wlucheeter  replied:  "If  you 
know  all  about  it,  and  I  am  so  green,  and 
don't  know  anything  about  it  why  are  yon 
afraid  of  me?  You  and  Mr.  Manning  will 
have  It  all  your  own  way."  Winchester  also 
said,  "You  keep  a  bank  account  and  come  in 
contact  with  the  president  and  board  of 
directors?"  and  Atherton  replied,  "Yes,  sir;" 
and  Winchester  said:  "I  don't  know  how 
you  can  reconcile  that  kind  of  action  [refus- 
ing to  go  on  with  the  appraisement]  to  that 
class  of  men.  Did  you  not  hold  up  your  little 
hand,  and  take  your  oath  before  a  notary 
tbat  you  would  go  on  and  appraise  this  loss 
with  me,  and  that,  If  we  disagreed,  that  Mr. 
Manning  should  decide  the  dlCTerence?"  Ath- 
erton said,  "Yes,  sir;"  and  Winchester  re- 
plied: ''Well,  you  may  have  some  way  of 
explaining  this  matter  to  those  men.  If  this 
is  your  idea  of  honor,  I  do  not  see  that  I 
can  change  it"  Atherton  then  said  to  Win- 
chester, "Well,  come  on;  let  us  see  what 
you  know  about  this  stuff  anyhow;"  and  ask- 
ed him  the  price  per  spindle  of  several  ma- 
clUnes,  and  Winchester  named  a  price  Ath- 
erton then  turned  to  Winchester  with  a  dis- 
gusted air,  saying,  "You  don't  even  luow  the 
price  per  spindle  that  these  machines  are 
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worth."  Winchester  then  answered  Atber- 
ton,  and  said:  '1  have  answered  yonr  three 
iiuestlons.  Xow  will  you  please  tell  me  what 
the  price  per  spindle  of  these  three  frames 
is?"  and  he  started  In  and  named  the  market 
price  per  spindle  of  a  new  modern  machine 
of  the  same  class  at  that  day.  Winchester 
then  asked  him,  "What  do  you  consider  the 
damage  to  these  machines?"  and  Atherton 
replied,  "I  consider  the  damage  upon  those 
sixty  per  cent."  (I  stop  here  to  say  that 
that  wonid  be  at  least  ten  times  as  great  as 
the  figure  named  by  Atherton  two  days  be- 
fore.) Winchester  then  said,  "What  do  yon 
consider  the  damage  on  the  entire  property 
In  this  room?"  "Mr.  Atherton  then  put  his 
hands  in  his  pocket,  and  pulled  out  a  sched- 
ule, and  looked  at  it.  I  looked  over  his 
shoulder,  and  saw  one  page  of  It,  and  he  read 
from  it  [I  stop  to  say  that  Landau  aftov 
wards  told  Winchester  that  the  paper  which 
he  had  was  Morrison's  appraisement.]  It 
was  rising  ?7,000,  but  he  read  $7,000."  Win- 
chester said:  "Ton  are  a  builder  of  this  ma- 
chinery, run  it,  and  loiow  all  about  it  Do 
you  think  it  is  proper  for  you  to  put  yonr 
hand  into  your  pocket,  and  read  some  other 
man's  appraisal,  and  read  it  off  to  me  as  a 
price?  Do  you  think  that  is  right?"  He  said 
he  didn't  loaow  why  it  was  not  honorable. 
Winchester  then  said:  "I  am  disgusted  with 
this  Idnd  of  business.  Come  into  the  office." 
They  then  went  into  the  office.  Winchester 
said  to  Landau  that  they  would  have  to  call 
in  the  umpire;  that  Atherton  and  he  had 
disagreed,  and  the  umpire  must  settle  it. 
Atherton  spoke  up,  and  said:  "This  man  Is 
incompetent.  He  does  not  know  anything 
about  the  machinery,  and  I  refuse  to  go  on 
with  the  loss  with  him.  I  will  not  have 
anything  more  to  do  with  it."  Landau  said, 
"Will  you  please  write  me  a  note  to  that 
effect?  or  perhaps  you  had  better  write  It  to 
my  attorney."  When  Atherton  said  he  would 
have  nothing  more  to  do  with  it  Winchester 
said:  "It  is  immaterial  to  me,  Mr.  Atherton, 
whether  you  do  or  not  I  shall  send  for  Mr. 
Manning  as  you  requested  me  to  do.  When 
he  comes  I  shall  notify  you,  give  you  proper 
notice,  and,  if  you  do  not  come  in,  Mr.  Man- 
ning and  myself  will  go  on,  and  appraise 
the  property  without  you."  Landau  spoke 
up,  and  said:  "You  can't  do  that.  The  only 
thing  that  Mr.  Manning  can  act  upon  is  the 
articles  upon  which  you  and  Mr.  Atherton 
disagree;"  to  which  Winchester  replied,  "We 
have  disagreed  upon  the  articles  separately, 
and  we  have  disagreed  upon  them  collective- 
ly  as  a  whole."  Atherton  heard  this,  and 
made  no  response  to  it.  Mr.  Winchester  then 
asked  Mr.  Landau  if  he  considered  it  honor- 
able to  give  his  referee  documents  to  appraise 
by,  and  he  replied  that  he  did  not  know  why 
it  was  not;  and  Winchester  then  sa"ld,  "This 
looks  to  me  like  a  damned  swindle."  Win- 
chester then  returned  to  New  York,  and  wait- 
ed for  Manning  to  come  on.  On  October  10th 
they  (Winchester  and  Manning)  procured  a 


lawyer  from  the  oiBce  of  Cudoxo  9t  Matbaa 
to  go  with  fhem  to  Paterson.  Kotice  In  writ- 
ing was  given  to  Atherton  to  proceed  with 
the  appraisement  He  declined  to  do  so,  and 
Manning  was  sworn  in  as  umpire  before  the 
same  notary,  and  they  proceeded  to  Landan'i 
mill,  saw  him  there,  and  Landan  pKodaoed 
a  letter  from  Atherton,  declining  to  proceed 
as  appraiser.  This  letter  was  offered  in  evi- 
dence, but  not  received,  because  it  contained 
the  writer's  reasons  for  declining;  but  it 
was  admitted  that  the  tenor  was  to  the 
effect  that  he  declined  to  go  on.  Tbey  then 
gave  Landau  a  further  hearing,  and  proceed- 
ed to  make  their  appraisal  in  detail  Before 
they  began.  Landau  said  be  had  a  -written 
notice  prepared,  to  be  served  upon  them,  but 
was  at  a  loss  whether  to  serve  It  or  not,  and 
asked  what  would  be  the  effect  of  bis  serv- 
ing a  notice  on  them;  saying,  "If  I  abould 
serve  on  you  a  notice  that  I  have,  and  I  aia 
satisfied  with  your  award,  could  I  get  my 
money?"  Winchester  replied  that  It  seemed 
to  him  that  it  would  cot  both  ways.  If  it 
would  relieve  Landau,  it  would  relieve  the 
companies.  Landau  declined  to  serve  it  at 
that  time. 

After  Manning  and  Winchestw  bad  com- 
pleted their  examination  of  the  macbinety. 
which  was  done  in  detail,  and  had  made  an 
examination  of  each  piece,  and  meaaorementg 
of  the  shafting,  and  the  counting  of  pnlleys 
and  hangers  necessary  to  enable  tbem  to 
make  an  estimate  of  the  Injury,  and  as  they 
were  about  to  leave  the  building,  or  were 
on  the  way  to  the  railway  station,  where 
Landau  accompanied  them,  he  served  a  type- 
written notice  on  them,  which  had  evident- 
ly been  prepared  by  counsel.  That  notice 
is  as  follows:  "Messrs.  Edward  S.  Wlncbn- 
ter  and  Charles  H.  Manning— Gentlemen: 
Regarding  your  application  to  me  to  be  per- 
mitted to  proceed  with  an  appraisal  under 
the  insurance  policies  and  agreement  entered 
into  in  regard  thereto,  I  have  this  to  say: 
That  I  am  entirely  willing  that  yon  Bhonid 
examine  the  property  to  be  appraised,  and  I 
shall  be  happy  to  give  you  any  InformatloE 
in  regard  to  it  without  regard  to  tbe  legal 
effect  of  your  Investigation,  and  I  know  ot 
no  reason  why  you  should  not  be  permitted 
to  inform  yourselves  as  to  the  extent  of  my 
loss.  I  desire,  however,  to  notify  you  that 
my  admitting  you  to  my  premises,  and  giv- 
ing you  information  of  assistance  in  yonr 
work,  are  not  to  be  taken  as  any  admission 
on  my  part  that  you  have  any  status  as  ap- 
praisers, nor  must  you  or  any  person  sup- 
pose that  any  conduct  of  mine  while  you  are 
doing  the  work  which  you  set  out  to  do  in 
this  matter  is  to  be  construed  as  a  waiver  of 
any  rights,  or  an  acquiescence  In  your  woit 
of  appraisal,  or  an  admission  that  your  ap- 
praisal is  valid  or  binding  upon  me  for  any 
purpose  whatsoever.  With  this  plain  state- 
ment, I  desire  to  show  you  all  possible  cour- 
tesy under  the  circumstances.  Yours,  tml.v. 
O.   W.    L    Landau.     Dated   Octobw   lOtli, 
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895."  Ab  they  left  the  building,  or  while  on 
he  TFay  to  the  station,  Mr.  Landan  volnn- 
eered  to  give  to  Messrs.  Winchester  and 
lannlng  two  schedules.  One  of  them  con- 
alned  a  statement  of  sound  values  and 
ssses,  which  he  said  was  the  same  that  he 
lad  famished  to  Atherton,  and  which  Win- 
bester  Inferred  was  the  one  Atherton  used 
a  his  attempt  to  appraise  the  previous  week. 
[  stop  here  to  say  that  this  paper  was  sub- 
e<luently  returned  to  Landau  by  Wlnches- 
er.)  The  statement  was  made  up  according 
o  Landau's  notion.  Some  difficulty  arose  at 
be  hearing  In  Identifying  this  among  nn- 
uerous  other  documents,  but  finally  It  was 
.ccompUshed  by  the  production  of  a  copy 
vlth  a  memorandum  upon  It  In  Winches- 
er's  own  handwriting,  made  at  the  time, 
tatlng  that  Landau  bad  told  him  that  he 
tad  given  a  copy  to  Atherton.  At  the  rail- 
way station  Landau  stated  to  Winchester 
ind  Manning  that  he  was  in  their  hands,  and 
toped  they  would  give  blm  a  satisfactory 
iward.  Wluchester  and  Manning  then  pro- 
reeded  together  to  Boston,  and  went  ovw 
belr  list  and  their  memoranda,  and  made 
ip  and  signed  in  duplicate  the  award  In 
luestlon,  and  forwarded  It  to  the  respective 
>artleB.  Mr.  Landau,  in  his  rehearsal  of 
vhat  occurred  between  Atherton  and  Win- 
chester In  hts  presence,  and  also  between 
ihnself  and  Winchester,  states  many  mat- 
:ers  as  having  occurred  and  words  having 
>een  said  which  are  specifically  denied  by 
(Vinchester,  and  not  sustained  by  the  call- 
ng  of  Atherton.  In  weighing  these  contra- 
Ilctions,  I  have  generally  adopted  the  version 
>f  Winchester.  He  made  full  memoranda  in 
:he  letter  before  alluded  to,  and  is  apparent- 
y  a  highly  respectable  gentleman,  and  en- 
:lrely  disinterested,  except  so  far  as  nat- 
irally  desirous  of  sustaining  his  ovm  con- 
luct  and  award.  And  the  question  now  is. 
Is  this  award  lawful  and  binding  upon 
Mr.  Landan?  In  considering  it  we  must 
bear  In  mind  that  the  appraisement  was 
demanded  by  Landau,— so  admitted  at  the 
tieariug,— and  that  such  proceeding  was  a 
part  of  his  remedy  against  the  Insurers.  Fol- 
lowing the  clause  under  which  the  proceed- 
ing was  bad  is  another,  in  this  language: 
"No  suit  or  action  on  this  policy  for  the  re- 
covery of  any  claim  shall  be  sustainable  in 
any  court  of  law  or  equity  until  after  full 
M>mpllance  by  the  insured  with  all  the  fore- 
going requirements,  nor  unless  coinmenced 
within  twelve  months  next  after  the  fire." 
This  language  varies  in  some  respects  from 
that  under  consideration  in  Wolff  v.  Insur- 
unco  Co..  50  N.  J.  Law,  453,  14  AtL  661.  In 
that  case  the  language  was:  "It  is  express- 
ly provided  and  mutually  agreed  that  no  suit 
ar  action  against  the  company  shall  be  sus- 
tainable In  any  court  until  after  an  award 
shall  be  obtained  fixing  the  amount  of  such 
claim  In  the  manner  above  provided."  I 
am  Incllnod  to  think  that  the  clause  found  in 
the  policies  involved  In  the  present  case  f» 


quires  that  an  attempt;  at  least,  should  be 
made  to  procure  an  award. 

The  question  whether  the  appraisal  was  a 
condition  precedent  Is  not  here  Involved,  but 
I  stop  to  say  that  it  depends  upon  the  true 
construction  of  the  contract  of  insurance 
taken  as  a  whole,  applying  to  It  the  fine  dis- 
tinctions adopted  in  the  case  of  Scott  v. 
Avery  (1854)  6  H.  L.  Cas.  811.  But,  be'that 
as  it  may,  it  was  a  proceeding  contemplat- 
ed by  the  contract,  and  one  which  was  open 
to  both  parties,  and  he  who  first  set  it  in 
motion  did  so  for  the  benefit  of  both  par- 
ties. The  Insurance  companies  were  Justi- 
fied in  believing  that  it  was  taken  In  good 
fnlth,  and  In  refraining  from  calling  for  an 
appraisement  on  their  own  account;  so  that 
each  party  was  under  equal  obligation  to- 
proceed  in  good  faith  to  complete  the  ap- 
praisal when  once  entered  upon.  Neither 
could,  in  my  Judgment,  revoke  it  The  af- 
fair assumed  the  position  of  a  reference  by 
rule  of  court,  in  which  It  Is  well  settled  that 
the  submission  is  not  revocable.  Freeborn  v. 
Denman,  8  N.  J.  Law,  116;  Ferris  v.  Munn, 
22  N.  J.  Law.  161;  Caldw.  Arb.  (2d  Am.  Ed., 
1853)  p.  77.  p.  *29. 

Another  matter  to  be  considered  is  that 
the  proceeding  here  is  not  an  ordinary  arbi- 
tration, where  the  parties  hear  witnesses,  and 
appear  by  counsel,  and  act  upon  sworn  evi- 
dence only;  but  it  is  strictly  an  appraisal 
and  ascertainment  in  a  particular  manner  of 
the  amount  of  the  loss,  made  by  two  or  three 
parties,  as  the  case  may  be^  In  which  they 
act  upon  their  own  Judgment,  with  such  in- 
formation as  they  may  obtain  In  an  informal 
way,  and  in  which  the  appraiser  chosen  by 
each  party  is  supposed  and  expected,  in  a 
restricted  sense,  to  represent  the  party  ap- 
pointing him,  and  within  reasonable  limits 
to  see  to  it  that  no  legitimate  consideration 
favorable  to  the  party  so  appointing  him  is 
overlooked  by  the  other  appraiser. 

With  these  preliminary  observations  we 
come  to  the  consideration  of  the  arguments 
advanced  for  and  against  the  validity  of  the 
award  In  this  case.  The  principal  objection 
raised  against  it  Is  that  the  two  appraisers, 
Atherton  and  Winchester,  In  the  prosecution 
of  their  duties,  never  reached  the  point  of 
disagreement  so  as  to  authorize  the  calling 
in  of  the  umpire,  Manning;  and  the  argu- 
ment of  counsel  for  Mr.  I>andau  In  support 
of  that  position  Is  that  his  appraiser,  Ather- 
ton, never  tried  In  good  faith  to  agree  with 
Winchester,  but,  in  effect,  according  to  Win- 
chester's evidence,  studiously  avoided  any 
honest  attempt  in  that  direction;  and,  fur- 
ther, that  before  Mr.  Manning  and  Mr.  Win- 
chester proceeded  the  submission  was  sub- 
stantially revoked  by  the  withdrawal  of  Ath- 
erton. Both  parties  rely  upon  the  case  of 
Insurance  Co.  v.  Doying,  decided  by  the  court 
of  errors  and  appeals,  as  reported  in  65  N.  J. 
Law,  500,  27  Atl.  927.  Before  considering 
the  application  of  that  case^  it  is  ^oper  to 
observe  that  the  submission  In  the  Doying 
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did  not  correspond  with,  bat  was  varl- 
■Bt  from,  tbe  danae  in  the  pollcj;  wbll«  In 
ttils  case,  as  we  have  seen,  tbe  subbiission 
la  substantially  in  tbe  same  language  as  tbe 
fMiIIcy.  One  of  tbe  refusals  to  charge  as 
>eque«ted  In  the  Doylng  Case,  and  excepted 
to,  was  "that  the  umpire  could  not  act  an- 
less  the  appraisers  bad  come  together,  and 
kad  disagreed;  and  that,  as  that  was  not 
tke  situation  in  this  case,  the  umpire  had 
mo  pow»  to  act,  and  the  award  was  not  val- 
id." Tbla  exception  was  dealt  with  by  tbe 
wmrt  abOTe  in  this  wise:  "Tlie  uncontradict- 
ed testimony  was  that  the  apspraisers  bad 
together  examined  tbe  goods  in  question, 
and  that  their  examination  bad  resulted  in 
»  difFwence  of  opinion  as  to  the  damage  done 
^  the  flre;  CSoIUns  thinking  tbe  damage 
4<me  was  fifty  per  cent  of  the  face  of'  the 
ftlldea,  B«rlan  thinking  it  was  more. 
Whether  this  difference  of  opinion  was  such 
«  disagreement  as  would  Justify  calling  In 
the  umpire  might  depend  on  circumstances. 
The  court  [below]  conld  not  lawfully  deta> 
nine  that,  under  all  tbe  evidence,  the  um- 
pire had  no  authority  to  intervene,  and  there- 
fore did  not  err  in  refusing  to  charge  as  re- 
vwsted."  Then  foUows  what  I  understand 
to  be  a  mere  dictum  and  statement  of  a  gen- 
eral principle:  "That  pMtion  of  the  charge 
which  is  excepted  to  would  be  subject  to 
•riticism  if  considered  abstractly.  Undw 
the  agreement  between  the  parties,  tbe  re- 
fnsal  of  one  of  tbe  appraisers  to  appraise, 
whether  in  good  faith  or  In  bad  faith,  would 
M»t  give  Jurisdiction  to  the  umpire.  He  was 
empowered  to  act  only  *ln  case  of  dlsagree- 
■Mnt'  [in  the  case  in  hand  "falling  to 
agree"];  L  e.  in  case  the  appraisers  had  con- 
sidered the  matters  submitted  to  them,  and 
had  formed  and  expressed  to  each  other  dif- 
ferent opinions  concerning  them."  "But," 
the  learned  Justice  continues,  "when  viewed 
to  tbe  light  of  the  uncontradicted  testimony, 
the  charge  does  not  seem  to  be  prejudicial 
to  the  defendant  If,  after  tbe  appraisars 
had  examined  and  conferred  about  the  dam- 
age done,  they  bad  reached  and  expressed 
to  each  other  dlfferoit  estimates  of  its 
aaiount,  and  thereafter  one  of  the  apinmls- 
mn.  In  bad  faith,  endeavored  to  prevent  fur- 
ther conference,  or  to  post^mne  such  confer- 
ence for  some  ulterior  purpose,  then  tbe 
ether  appraiser,  acting  in  good  faitb,  would 
have  right  to  regard  their  difference  as  a 
■nal  liisagreement,  and  thereupon  to  call  in 
fbe  umpire.  The  contract  did  not  require 
that  the  appraisers  should  concur  in  sum- 
mooing  tbe  umpire  to  settle  their  differences, 
hut  wbenever,  in  fact  a  disagreement  arose 
hetween  them,  be  became  qualified  to  act 
and,  with  eitho'  of  them,  might  make  a 
valid  appraisement  of  the  matters  on  which 
the  appraisers  bad  differed."  (In  the  pres- 
ent case  tbe  appraisers  did  Join  In  summon- 
tas  the  umpire.)  The  charge  of  tbe  Judge  in 
that  case  was:  "If  the  Jury  were  satisfied 
ftem  the  evldeace  that  one  of  the  appraisers 


w«8  acting  In  bad  faith,  and  really  endeav- 
oring to  defeat  an  appraisement  altogether, 
or  postpone  it  for  some  ulterior  purpose,  the 
other  appraiser,  acting  in  good  faith,  bad  the 
right  to  call  upon  the  umpire,"  etc,  and  this 
part  of  the  charge  was  a^^roved  on  appeal. 
Now,  in  the  present  case  the  facts  are  that  at 
the  first  meeting  of  the  appraisers  there  was 
substantially  no  disagreement  in  their  view* 
as  to  damages.  They  had  not  gone  tbrongk 
tbe  whole  items  of  loss,  bnt  they  had  seea 
all  the  property,  and  went  far  enough  ta 
show  that  tbees  was  no  substantial  disagree- 
ment; but  Mr.  Atherton  stated  frankly  that 
be  was  expected  by  Landau  to  make  a  dis- 
honest appraisement— one  that  his  con- 
science would  not  approve, — and  that  he 
should  formally  disagree  with  Mr.  Winches- 
ter, and  the  arrangement  between  them  was 
that  Wbichester  was  to  call  in  the  umpire. 
His  object  was  to  avoid  tbe  responsibility  of 
making  an  appraisement  Bnt  the  next  day. 
after  conference  vrith  somebody, — and  it  Is 
po^ectly  plain  from  all  tbe  facta  that  Ath- 
erton was  In  communication  with  Landaa 
and  that  Landau  was  acting  under  advloe  of 
counsel,— Atherton  changed  bia  mind,  and 
desired  Winchester  to  come  and  make  an 
appraisement:  and  then,  v^en  they  came  ta 
look  over  the  property  again,  Atherton,  aft- 
er treating  Wincbester  discourteously,  asked 
him  to  put  a  value  upon  the  machines  I7 
the  spindle  (the  usual  mode  of  pricing  them), 
and  Winchester  named  a  value  per  i^indle. 
which  Atherton  at  once  dteagreed  with  and 
spoke  of  contemptuously,  and  accused  Win- 
chester of  Ignorance  and  incompetence. 
Winchester  then  asked  Atherton  to  state  hia 
value  per  spindle,  which  be  did.  Then  Win- 
chester asked  Atherton  to  state  his  views  cS 
the  damage  to  tbe  machines,  to  which  Atii- 
erton  replied  fixing  it  at  60  per  cent,  upon 
their  value.  Winchester  then  asked  Ather^ 
ton  what  he  thought  was  the  lump  damage 
to  the  silk  machines  on  that  floor,  and  Ath- 
erton, using  an  appraisement  already  made 
up  by  some  other  p«8on  and  banded  to  him 
by  Landau,  advanced  hia  notion  of  the  dam- 
age to  10  times  tbe  amount  which  be  had 
fixed  two  days  prevlondy,  and  behaved  in  a 
most  discourteous  manner  to  Mr.  Winchester, 
and  Winchester  then  disagreed  at  once  witk 
Athorton's  estimate.  That  Is,  when  Ather- 
ton estimated  tbe  damage  to  the  silk  ma- 
chinery in  room  No.  1,  where  the  bnik  of  the 
machinery  was,  at  $7,000,  which  was  so 
much  more  than  they  talked  of  two  days 
prevloualy,  Wincbester  at  once  said,  "It  Is  no 
use  to  proceed  further,"  and  In  this  Ather- 
ton acqniesced.  That  amonnted  to  a  sub- 
stantial disagreement 

Now,  it  is  perfectly  plain  that  Atherton  in- 
tended either  to  bring  Winchester  to  his 
views,  or  to  break  up  tbe  appraisement,  and 
that  he  was  acting  in  the  Interest  of  Lan- 
dau, for  he  used  an  appralaement  already 
prepared  by  T^ndam  In  fixing  the  damage  la 
that  one  room.    In.thia  situation  I  find  it  im- 
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ttoeslble  not  to  conBlder  wliat  passed  between 
the  two  appmlsen  at  tbat  time  a>  an  abso- 
lute disagreement  between  them.  Wincbe*' 
ter  declared,  wben  they  two  came  out  to- 
gether Into  Landau's  presence,  that  they  dis- 
agreed. That  was  tantamount  to  saying,  "I 
disagree  with  Mr.  Atberton." 

It  was  not.  In  my  Judgmraxt,  necessary,  or 
even  worth  while,  at  that  time,  after  ^ying 
disagreed  so  largely  as  to  the  damage  done 
to  the  machinery  in  room  No.  1,  that  they 
should,  before  calling  in  the  umpire,  proceed 
through  the  other  rooms,  and  loolc  at  the  ar- 
ticlea  there,  or  so  much  of  them  as  remained 
unconsumed.  It  was  a  mere  waste  of  time 
to  do  aob  and  It  was  work  that  could  prop- 
erly be  deferred  until  the  umpire  came  in. 
If  they  had  agreed  upon  some  of  the  arti- 
cles, such  agreement  would  not  have  saved 
the  calling  In  of  the  umpir&  Besides,  there 
is  no  probability  that  they  would  have  so 
agreed. 

I  am  further  decidedly  ot  the  opinion,  up- 
on the  facts,  that  the  case  is  brought  within 
the  rule  laid  down  by  the  judge  at  the  cir- 
cuit, and  approved  by  the  court  of  errors 
and  appeals,  in  the  Doylng  Case,  to  wit,  that 
Atherton  was  acting  in  bad  faith,  and  really 
endeavoring  to  defeat  an  appraisement  al- 
together, and  that  be  was  doing  that  in  the 
Into-est  of  Landau,  who  had  chosen  him. 
But  counsel  for  Landau  insists  that  a  mere 
disagreement  is  not  sufficient  to  give  the 
«mpire  Jurisdiction,  but  that.  In  order  to  malce 
It  efficient  for  that  purpose)  it  must  be  the 
result  ot  an  honest  attempt  by  each  apprais- 
er to  appraise,  and  that  Atherton  made  no 
snch  honest  attempt;  hence  the  Jurisdiction 
of  the  umpire  never  arose.  This  position,  he 
argues,  is  sustained  by  the  language  of  the 
court  of  appeals  in  the  Doying  Case  (already 
quoted,  but  here  repeated),  as  follows:  "Un- 
der the  agreement,  the  refusal  of  one  ap- 
praiser to  appraise,  whether  in  good  faith  or 
In  bad  faith,  would  not  give  Jurisdiction  to 
the  umpire.  He  was  empowered  to  act  only 
'In  case  of  disagreement,'  1.  e.  In  case  the 
appraisers  had  considered  the  matters  sub- 
wltted  to  them,  and  had  formed  and  express- 
ed to  each  other  different  opinions  concerning 
them."  Now,  in  this  case,  it  distinctly  ap- 
pears, as  above  stated,  that  on  October  6th, 
while  going  together  In  the  exercise  of  their 
duties  through  room  No.  1,  where  the  major- 
ity of  the  machines,  both  in  bulk  and  value, 
were  situate,  Winchester  and  Atherton  did 
come  to  a  distinct  "disagreement,"  quite  as 
decided  as  that  dealt  with  in  the  Doying 
Case. 

FurtbOT,  I  am  unable  to  adopt  the  view  of 
counsel  for  Landau  that,  in  a  case  like  this, 
where  the  submission  to  arbitration,  as  has 
been  before  observed,  is  a  part  of  the  orig- 
inal contract  between  the  parties,  and  fur- 
nishes a  proper  and  convenient  mode,  if  not 
the  exclusive  mode,  of  ascertaining  the  dam- 
ages, the  jurisdictional  disagreement  must  be 
the  result  of  an  honest  endeavor  on  the  part 


of  each  appraiser  to  make  an  actual  apimise- 
ment,  such  as  satisfies  the  conscience  of 
each.  How,  It  may  be  well  asked,  are  the 
parties  to  know  whether  tlia  disagreement  is 
honest  or  not?  To  lay  down  and  maintain 
the  rule  contended  for  -would  put  it  in  tbe 
poww  of  either  party.  If  aided  by  an  on- 
scrupulous  an>ral8er  appointed  by  him,  to  in- 
validate any  award  which  might  be  made^ 
and  deprive  the  other  party  of  the  benefit  of 
that  iwrt  of  the  contract.  Moreover,  it  would 
promote  and  encourage  a  practice  which  has 
met  with  universal  disapproval  and  condem- 
nation by  the  courts,  namely,  that  of  experi- 
menting upon  the  result  of  the  award.  On 
this  subject  I  refer  to  what  I  said  In  Hewitt 
T.  Railroad  Co.,  57  N.  J.  Eiq.  Sll,  at  page  521, 
4i2  AtL  325.  In  the  present  case  Landau  did 
not  attempt  to  revoke  tbe  submission  after 
he  knew  of  the  disagreement,  and  after,  as 
I  am  satisfied,  he  knew  Just  bow  his  ap- 
praiser bad  behaved  and  his  motives  in  so 
doing,  but  permitted  the  other  appraiser 
and  the  umpire  to  proceed  and  make  their 
award,  evidently  with  the  view  of  accepting 
It  If  it  was  favorable  to  him,  and  using  the 
misconduct  of  bis  own  appraisw  to  defeat  It 
if  it  was  .not  satisfactory  to  him;  for  I  can- 
not view  the  letter  which  he  delivered  to  the 
appraise*'  and  umpire  after  they  had  finished 
their  examination  of  the  machinery  as  a  rev- 
ocation of  the  submission,  and  the  evidence 
of  Winchester,  Manning,  and  Hull  as  to  his 
language  and  conduct  at  the  railway  station 
shows  plainly  that  he  was  willing  and  desir- 
(MH  that  the  appraiser  and  umpire  should 
proceed  -with  their  work,  expecting  to  accept 
it  If  favorable  to  blm,  but  to  repudiate  it  if 
unfavorabl&  This  attitude  does  not  merit 
the  approval  of  a  court  of  equity. 

But  to  return  to  the  Doylng  Case.  It  is 
plain  that  the  disagreement  in  that  case  was 
dealt  with  at  the  trial  at  law  as  if  the  ab- 
senting appraiser  bad  been  all  the  time  act- 
ing in  bad  faith.  Be  that  as  it  may,  I  do 
not  understand  that  the  learned  Judge  who 
spoke  for  the  court  in  that  case  bad  in  mind 
or  Intended  to  include  in  the  category  above 
stated  a  case  like  the  present,  where^  on  tbe 
theory  of  the  counsel  for  Landau,  an  ap- 
praiser, acting,  as  he  thought,  in  tbe  Interest 
of  tbe  party  appointing  him,  deliberatdy 
plays  a  part,  and  states  to  his  co-appraiser 
an  opinion  as  to  the  extent  of  the  damage 
which  he  does  not  himself  entertain,  and 
which  he  must  Imow  his  co-appraiser  will 
probably  refuse  to  accept;  so  acting  for  tbe 
purpose  either  of  browl)eating  his  co-appral»- 
er  into  adopting  to  some  extent  or  degree  his 
Insincere  statement  of  value^  or,  falling  In 
that,  to  break  up  tbe  proceeding.  Besides, 
whatever  might  be  tbe  view  of  the  result 
which  might  be  tak«i  in  a  court  of  law,  I 
am  decidedly  of  the  opinion  that  it  would  be 
inequitable  and  unjust  to  permit  the  party 
whose  appraiser  had  so  misbehaved  bimsdf 
to  take  advantage  of  such  misbehavior. 

But  tbe  counsd  for  tbe  defoidant 
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ttie  further  position  that  the  reenlt  of  Ather- 
ton's  forma]  resignation  of  bis  office  and 
duty  as  appraiser  was  to  work  a  revocation 
«f  the  original  submission,  and  put  an  end 
to  the  power  of  the  appraiser  of  the  insur- 
ance companies  and  tlie  umpire  to  proceed 
and  make  an  award.  I  have  already  ex- 
pressed the  opinion  that,  after  the  affair  bad 
proceeded  as  far  as  tlie  appointment  of  the 
umpire  and  the  qualification  of  the  two  ap- 
praisers, it  was  irrevocable;  and  certainly, 
after  the  appraisement  had  l>een  proceeded 
with  by  the  two  appraisers  to  a  disagree- 
ment between  them,  the  award  made  by  the 
umpire  and  one  of  the  appraisers  cannot  be 
vitiated  by  the  refusal  of  the  other  appraiser 
to  take  part  in  the  further  proceeding,  even 
though  such  refusal  be  accompanied  by  a 
formal  resignation.  I  think  the  Doylng 
Case  is  distinct  authority  for  this  opinion, 
since  I  cannot  perceive  how  the  formal  res- 
ig^nation  adds  anything  to  the  effect  of  the 
simple  refusal  to  act. 

Besides,  awards  that  are  bad  at  law  for 
a  defect  of  the  character  here  in  question 
are  sometimes  upheld  in  equity.  Harcourt 
y.  Ramsbottom,  1  Jac.  &  W.  505.  In  that 
case  the  one  party  executed  a  formal  revoca- 
tion of  the  submission,  and  Lord  Eldon,  at 
page  512,  says:  "Supposing  the  revocation 
to  be  good  at  law,  this  is  a  case  in  which  a 
court  of  equity  would  not  act  I  am  not 
saying  it  is  good  at  law,  but  I  agree  entire- 
ly that  it  is  bad  in  equity,  under  these  cir- 
cumstances. If  BO,  what  is  the  case  of  the 
plaintiff?  He  has  said,  for  many  reasons 
stated  in  the  deed  of  revocation,  'I  have  re- 
voked the  authority.'  Mr.  CuUen  says,  'You 
cannot'  Now,  when  a  party  informs  the  ar- 
bitrator that  he  revokes  his  authority,  if  the 
arbitrator  is  of  opinion  that  his  authority  is 
gone  be  has  nothing  more  to  do  with  it; 
but  If  the  arbitrator  thinks  he  has  no  right 
to  do  so,  and  the  party  will  not  submit  is 
that  to  stop  him?  Supposing  hie  opinion  to 
be  right,  that  his  authority  is  not  revoked  in 
equity,  see  what  the  consequences  would 
be."  He  then  proceeds  to  bold  that  one  par- 
ty having,  from  a  chancellor's  view,  inef- 
fectually attempted  to  revoke  his  submis- 
sion, and  refused  to  attend,  the  arbitrator 
may  proceed  ex  parte  without  giving  him  no- 
tice. And  in  Pope  v.  Duncannon,  9  Sim.  177, 
Vice  Chancellor  Shadwell  held  the  same 
view.  -In  that  case  there  had  been  a  con- 
tract to  purchase  land  with  permission  to 
take  immediate  possession,  the  amount  to  be 
paid  to  be  ascertained  by  arbitration.  The 
learned  vice  chancellor  said:  "By  the  terms 
of  the  contract,  the  commissioners  agreed 
to  purchase,  and  the  Messrs.  Pope  agreed 
to  sell,  the  premises  at  such  a  price  as  any 
two  of  the  referees  should  determine;  and 
there  can  be  no  doubt  that  the  authority 
thus  given  to  the  referees  to  fix  the  price 
was  an  authority  which  the  Messrs.  Pope 
might  revoke  at  law,  and,  as  they  have  re- 
voked it,  the  power  of  the  arbitrators  is 


completely  destroyed  at  law.  The  plaintlOa 
then  apply  to  this  court  to  restrain  the  com- 
missioners from  taking  possession  of  tLe 
wliarf,  and  pulling  down  the  buildings  upuu 
It;  but  neither  in  tbe  bill  nor  In  the  aQ- 
davlt  In  support  of  the  motion  is  any  suffi- 
cient reason  stated  for  revoking  the  authori- 
ty of  the  arbitrators.  The  affidavit  alleges, 
not  that  the  plaintiffs  had  Just  grounds,  but 
merely  that  they  considered  that  they  bad 
Just  grounds,  for  being  dissatisfied  with  tbe 
conduct  of  the  arbitrators,  and,  in  my  opin- 
ion, that  mode  of  allegation  is  not  safBcient 
to  Induce  this  court  to  interfere."  Then, 
after  referring  to  Harcourt  ▼.  Bamsbottom, 

1  Jac.  &  W.  605,  be  says:  "I  observe  that 
in  Moi-se  v.  Merest  Madd.  &  G.  26,  Sir  John 
Leacli,  vice  chancellor,  states  that  In  equity 
a  defendant  is  not  permitted  to  set  up  • 
legal  defense  which  grows  out  of  bis  own 
misconduct.  So,  varying  the  terms  of  the 
proposition,  I  say  that  a  plaintiff  Is  not  at 
liberty  to  ask  the  aid  of  a  court  of  equity  in 
respect  of  an  act  done  by  him  against  good 
faith.  And  as,  in  this  case,  there  is  nothing 
whatever  to  show  that  the  power  which  the 
plaintiffs  had  given  to  tbe  arbitrators  was 
revoked  upon  any  just  or  reasonable 
grounds,  I  am  bound  to  conclude  that  the 
revocation  was  a  wanton  and  capricious  ex- 
ercise of  authority  on  their  parts,  and,  con- 
sequently, the  motion  must  be  refused." 

I  think  the  circumstances  of  the  case  show 
that  It  is  highly  Inequitable  for  Landau  to 
repudiate  this  award.  There  is  no  autbority 
for  the  position  that  both  appraisers  must 
attend  before  the  umpire  after  the  disagree- 
ment Not  only  the  Doylng  Case,  but  many 
others,  hold  the  contrary.  Carpenter  v. 
Wood,  1  Mete.  (Mass.)  409;  Ctofoot  v.  Allen. 

2  Wend.  494;  Maynard  v.  Frederick.  7  Cush. 
247.  See  Morse,  Arb.  pp.  154-156.  At  page 
156  he  says:  "Russell  lays  down  the  same 
rule  as  constituting  the  law  In  England.  'Un- 
der such  a  submission,'  be  says,  using  the 
very  language  of  the  court  in  the  cited  case 
of  Dalling  V.  Matchett,  it  wUl  be  sufficient 
for  any  two  of  the  arbitrators  to  act  Jointly, 
though  the  third  from  obstinacy,  or  the  de- 
sire of  a  party,  or  business,  or  any  other 
cause,  absent  himself  from  the  meetings,  pro- 
vided he  have  full  notice  and  opportunity  of 
being  present  at  them  if  he  please,  and  be 
not  kept  away  by  any  practice  of  the  other 
arbitrators  or  of  tbe  parties.  Otherwise  it 
would  be  in  the  power  of  one  of  the  parties 
to  trick  the  other  and  entirely  to  defeat  him 
of  the  benefit  of  the  reference.'  This  latter 
remark,  it  has  been  said  in  a  Massachusetts 
case,  'would  apply  more  strongly  where  one 
of  the  referees  should  withdraw  after  the 
hearing  before  all  of  them.'  After  a  sub- 
mission has  once  been  entered  into,  it  Is  not 
in  the  power  of  one  of  the  arbitrators  to 
annul  or  avoid  the  agreement  by  withdraw- 
ing from  the  trust"  And  see  statement  of 
the  rule,  with  the  authorities  collected,  in 
tbe  opinion  of  tbe  courti^f  appeiUs  of  New 

Digitized  byCjOOQlC 


I.  J.) 


AMERICAN  CENT.  IN&  OO.  T.  liAMDAU. 


748 


fork  In  Balaon  v.  Lohnes.  29  N.  T.  281,  at 
iflge  293.  After  the  decision  of  Crofoot  t. 
illen  a  statute  rendered  It  necessary  that 
II  the  arbitrators  should  be  present  at  the 
I  oaring. 

But  It  Is  further  urged  by  connsd  for  Lan- 
!an  that  the  conduct  of  Atherton  In  wlth- 
rawing  from  the  appralsemrait  was  not  In 
ccordance  with  his  wish,  nor  done  in  his 
aterest,  and  that  the  result  of  the  wlthdraw- 
1  was  that  he  lost  the  benefit  of  Atherton's 
resence  at  the  appraisal,  and  his  Influence 
ipon  the  other  appraiser  and  umpire.  I  do 
tot  think  the  evidence  in  the  case  warrants 
be  conclusion  that  Mr.  Atherton's  wlthdraw- 
1  was  against  the  consent  of  Landau,  and 
lot  done  in  his  interest.  But,  granting  the 
mth  of  Landau's  contention  in  that  respect, 
i  seems  to  me  that  his  remedy  for  this  dep- 
ivatlon  was  quite  clear.  As  soon  as  Ather- 
on  formally  withdrew  and  resigned,  which 
ras  on  the  afternoon  of  October  5th,  the 
ay  of  the  second  meeting  between  the  two 
ppratsers.  Landau  should  have  at  once  ap- 
lolnted  another  appraiser  to  act  in  his  place, 
nd  demanded  of  the  Insurance  companies 
hat  such  nominee  should  appear  in  his  be- 
lalf  before  the  other  appraiser  and  the  um- 
lire;  or  It  may  be  that  he  would  have  the 
Ight  to  ask  that  the  new  appraiser  so  ap- 
pointed by  him  should  first  attempt  to  agree 
I'lth  the  other  appraiser  (Winchester)  before 
be  intervention  of  the  umpire.  The  pro- 
priety of  this  course  seems  to  me  to  spring 
rom  the  character  of  the  contract  in  the  poli- 
les  of  Insurance.  I  am  unable  to  accede  to 
he  proposition  that  the  rights  of  either  party 
(1  have  the  appraisal  proceed  and  the  loss 
iscertained  In  the  mode  specified  in  the  con- 
ract  could  be  affected  or  destroyed  by  the 
efnsal  to  act  at  so  late  a  day  of  either  of 
he  appraisers  so  appointed. 

It  Is  quite  plain  that  Mr.  Landau  was  not 
it  any  time  acting  unadvisedly;  for,  as  al- 
e.ndy  stated,  it  appears  that,  when  Ather^ 
on  and  Winchester  appeared  at  his  office  on 
he  morning  of  October  5th,  he  anticipated 
1  disagreement,  and  probably  also  the  with- 
Irawal  of  Atherton  and  the  Intervention  of 
he  umpire,  for  he  asked  Winchester  why  he 
Winchester)  was  not  willing  to  have  as  an 
impire  some  good  man  in  Paterson  Instead 
f  going  to  New  England  for  one,  and  he 
lad  ample  time  between  the  5th,  when  Ath- 
rton  withdrew,  and  the  10th  of  October, 
rhen  Winchester  and  Manning  appeared,  to 
onsider  the  situation,  and  to  offer  to  ap- 
loint  another  appraiser  in  the  place  of  Ath- 
rton.  If  he  had  made  such  offer  to  the  in- 
nrance  companies,  and  It  had  been  refused, 
,  different  question  would  be  presented.  In 
aaklng  this  suggestion  I  have  not  overlooked 
be  consideration  that  such  a  iH*oceedlng 
alght  be  abused  by  a  party  seeking  to  make 
ronble.  I  do  not  intend  to  suggest  that  the 
ppolntment  of  a  new  appraiser  would  oust 
be  Jurisdiction  of  the  umpire  and  result  In 
ny  retrogression.    I  confine  it  strictly  to  the 


giving  the  party  whose  appraise  baa  de- 
serted him  after  the  umpire  is  appointed  the 
benefit  of  having  a  representative  present 
when  the  appraisal  Is  actually  being  made, 
with  opportunity  to  Infiuence  the  result. 

The  objection  taken  by  the  answer  to  the 
competency  and  impartiality  of  Messrs.  Win- 
chester and  Manning  was  substantially  aban- 
doned at  the  hearing.  Their  examination  on 
the  stand  was  a  complete  vindication.  Win- 
chester was  bred  a  machinist,  and  carried  <m 
the  business  of  manufacturing  and  selling 
machinery  for  years.  He  had  acted  as  ep- 
pralser  of  fire  losses  to  machinery  In  many 
Instances,  sometimes  acting  alone,  and  some- 
times being  chosen  aa  appraiser  by  the  in- 
surance companies,  and  sometimes  by  the 
sufferers  from  the  fire  loss.  He  was  not 
especially  skilled  in  silk  machinery,  but  had 
seen  It  and  posted  himself  by  visiting  a  large 
factory  of  that  kind  of  machinery  in  Stoning- 
ton,  Conn.  It  Is  to  be  remarked  that  the  ma- 
chinery cov^ed  by  tbese  policies  was  simply 
a  throwing  plant;  that  is,  a  plant  which 
takes  raw  silk  after  It  is  wonnd  from  the 
cocoon  and  reeled  Into  hanks,  and  doubles 
and  twists  It  Into  silk  threads  of  varying  size 
and  strength,  according  to  the  needs  of  the 
dyer  and  weaver.  It  is  not  even  a  "spinning 
plant,"  in  the  proper  sense  of  the  term,  be- 
cause it  does  not  elongate  the  fiber  by  draw- 
ing It  out,  as  is  done  in  the  case  of  wool  and 
cotton,  but  it  simply  reels  and  twists  it  The 
words  "throw"  and  "throwster"  mean  "twist" 
and  "twister,"  and  a  throwing  plant  Is  mere- 
ly a  twisting  plant  Samples  of  parts  of  the 
machinery  were  offered  in  evidence  on  the 
question  of  the  amount  of  damage,  and  elab- 
orate descriptions  given  of  the  machines. 
I  shall  not  attempt  a  description,  but  will 
content  myself  with  saying  that  at  the  re- 
quest of  the  parties  I  visited  the  silk-throw- 
ing plant  of  Mr.  Slnglet(m,  a  witness  In  the 
cause,  at  Dover,  N.  J.,  and  was  somewhat 
surprised  to  find  the  machinery  quite  a  sim- 
ple affair.  The  parts  of  the  machinery 
which  carry  the  power  from  the  engine  to 
the  parts  which  come  in  contact  with  the 
silk  consist  of  the  ordinary  gearing,  name- 
ly, shafting,  pulleys,  belts,  and  cogwheels, 
which  are  found  in  all  textile  machinery. 
The  parts  with  which  the  silk  comes  in  con- 
tact w«e  principally  spools  or  bobbins,  with 
traverse  motion  guides  to  distribute  the 
threads  evenly  while  being  wonnd  on  the 
spools.  The  throwing  or  twisting  consists 
of  unwinding  the  silk  from  one  bobbin  or 
spool  and  winding  It  on  to  another  while 
both  are  revolving,  and  thereby  giving  It  a 
twist.  The  doubling  or  trebling,  as  the  case 
may  be,  is  accomplished  by  combining  the 
threads  from  two  or  three  spools  into  one 
cable,  twisting  that  by  the  same  rotary  mo- 
tion, and  winding  it  on  to  a  spool  or  bobbin. 
Then  It  Is  wound  off  the  bobbin  to  a  reel,  and 
put  in  the  shape  of  a  hank  or  skein.  It  was 
suggested  that  no  one  but  a  mannfactorer 
of  throwing  machinery,  ^r  a^practleal  thrml-^ 
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•ter,  could  determlae  ti>e  anount  of  injiity 
^•ne  by  smoke  and  water  to  these  machines, 
or,  hi  other  words,  could  determine  the 
amount  of  expense  In  labw,  etc.,  necessary  to 
restore  them  to  their  former  condition.  I 
am  miable  to  adopt  that  view,  and  am  en- 
tirely satisfied  that  Mr.  Winchester,  and  es- 
pecially Mr.  Manning,  who  was  familiar 
with  the  more  delicate  and  intricate  machin- 
ery used  in  spinning  and  twisting  cotton, 
were  both  entirely  competent  to  make  sach 
an  estimate  and  appraisement. 

There  remains  now  the  single  objection 
that  the  award  is  ao  far  l>eIow  the  actual 
loss  as  to  show  improper  conduct  on  the 
part  of  the  appraiser  and  umpire.  Upon  this 
part  of  the  case  an  immense  amount  of  evi- 
dence was  given  on  each  side  by  expert  sUk 
machinery  manufacturers  and  silk  throw- 
sters. I  gave  close  attention  to  their  evi- 
dence as  it  was  being  given,  I  have  since 
read  it  with  care,  and  the  clear  weight  of  the 
evidence  is  that  the  -award  In  this  case  .was 
sufficiently  liberal  to  Mr.  Landau. 

This  disposes  of  the  most  important  ques- 
tion presented  by  the  pleadings.  But  they 
raise  other  Issues,  namely:  First,  whether 
there  was  any  sufficient  reason  for  coming 
into  this  court.  This  was  placed  in  the  bill 
mainly  on  the  ground  that  by  the  interlacing 
and  overlapping  of  the  policies  it  was  im- 
prartloahle  to  assert  the  award  at  law.  This 
interlacing  and  overlapping  of  the  policies 
made  it  Impracticable  to  assert  the  award  at 
law.  This  interlacing  and  overlapping  is  de- 
nied by  the  answer.  Then,  in  the  second 
place,  the  cross  bill  prays  that,  if  the  award 
be  not  sustained  by  this  court,  and  the  court 
should  be  of  the  opinion  that  the  case  Is  a 
proper  one  to  be  taken  from  a  Jury,  this  court 
will  ascertain  the  damages.  In  view  of  the 
possibility  of  another  court  differing  with  me 
in  my  Judfnnent  as  to  the  validity  of  the 
award.  I  feel  It  my  duty  to  go  into  these  sev- 
eral questions. 

First  as  to  the  propriety  of  withdrawing 
the  ease  from  the  law  courts  If  the  award  be 
valid.  I  And  that  upon  close  examination 
there  is  not  so  much  variation  in  the  several 
descriptions  of  property,  leading  to  over- 
lapping and  interlacing,  as  my  reading  of 
them  in  considering  the  case  on  demurrer  led 
me  to  suppose,  and,  if  that  were  the  only 
difficulty  in  the  way  of  establishing  at  law 
the  defense  of  the  award,  I  might  hesitate 
about  continuing  the  restraint  in  that  regard. 
But  all  the  other  considerations  which  influ- 
enced me  in  the  former  decision  remain  in 
full  force,  with  some  additions  which  I  will 
mention. 

Ftavt,  it  appears  that  the  problem  of  ad- 
jBstlng  the  loss  between  the  several  Insur- 
ers is  rendered  difficult  by  the  fact  that  one 
or  two  of  the  policies  are  what  are  called 
"blanket  policies."  covering  the  machinery  In 
the  several  buildings,  and  underwriting  it 
for  a  round  sum ;  while  the  others  are  what 
are  called  "specific  policies,"  and,  while  cov- 


«riqg  th«  same  machinray,  limit  their  loa 
to  a  fixed  sum  on  each  separate  parcel  of 
machinery  as  found  in  the  diflerMit  rooms. 
This  situation,  according  to  the  expert  ia- 
surance  adjusters  who  testified  on  tbat  sub 
Ject,  complicates  the  problem,  and  renders  H 
well-nigh  insoluble. 

Then  another  consideration  comes  In: 
The  evidence.  Including  the  very  proofs  of 
loss  pr^tared  by  the  defendant's  own  ad- 
juster, -shows  that,  at  best,  the  problem  is 
tedious  and  difficult,  and  In  fact  requires 
the  attention  of  a  skilled  expert.  These 
facts  lead  in  the  same  direction.  The  num- 
ber of  articles  Injured  is  great,  and  tbe  evi- 
dence as  to  each  is  technical  and  volumi- 
nous, so  that  tbe  case  is  brought,  fully  and 
clearly,  far  within  the  rule  laid  down  by 
me,  after  careful  consideration,  io  Inhabit- 
ants of  Cranford  Tp.  v.  Watters  (N.  J.  Ch.) 
48  Atl.  816,  as  foUows:  Where  tbe  issues 
necessary  to  be  determined  in  order  to  ar- 
rive at  a  Just  conclTislon  are  so  numerous, 
and  depend  upon  such  a  variety  of  evidence, 
or  evidence  of  such  technical  character,  as 
that  it  is  substantially  impossible  for  a  Jory. 
retiring  In  the  ordinary  way  to  a  Jnry  room, 
and  obliged  to  carry  all  the  oral  evidence 
In  their  memories,  to  come,  at  one  sessicm. 
to.  anything  like  a  Just  and  proper  conclu- 
sion, the  court  of  equity  will  Intervene,  and 
withdraw  tbe  litigation  from  a  law  oomt. 

Upon  the  whole  case,  I  come  to  the  con 
(SlDsion  that  the  difficulty  which  a  jmy 
-  would  have  in  arriving  at  a  Jost  conelosion. 
amounting  in  this  case  practically  to  an 
impossibility,  and  the  great  mnltipUcity  of 
suits  necessary  at  law,  and  the  dlfBcnlty 
the  complainants  would  have  in  matntatn- 
Ing  their  defense,  aa  shown  in  my  former 
opinion,  made  it  highly  proper  for  this  court 
to  retain  its  Jurisdiction.  This  conclusion, 
and  supposing  that  a  court  of  review  may 
differ  with  me  as  to  the  validity  of  the 
avrard,  brings  me  to  the  prayer  of  the  cross 
bill,  that  the  loss  sustained  by  the  defend- 
ant be  ascertained  in  this,  court  On  this 
topic,  as  before  remarked,  a  large  amount 
of  evidence  on  each  side  was  produced,  and 
much  time  spent  in  arg^Ument 

The  parties  differed  radically  aa  to  the 
principle  upon  which  the  loss  ahoold  be  as- 
certained. I.«t  us  consider  the  terms  of  the 
contract  It  is  that  the  insurance  company 
"does  insure  •  •  •  against  aU  direct 
loss  or  damage  by  fire,  except  aa  herein 
after  provided,  •  *  •  the  following  de- 
scribed property,  while  located  and  contain- 
ed as  described  herein,  and  not  elsewhere: 
*  *  *  This  company  shall  not  be  liable 
beyond  the  actual  cash  value  of  the  prop- 
erty at  tbe  time  any  loss  or  damage  occurs, 
and  the  loss  or  damage  shall  be  ascertained 
or  estimated  according  to  such  actual  cash 
value,  'With  proper  deduction  for  d^recia- 
tion,  however  caused,  and  shall  In  no  event 
exceed  wliat  it  would  thai  cost  the  insnred 
to  repair  or  replace  the  same  with  material 
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•f    like  kind  and  qnaUty.    Said  ascertaln- 
■aeut  or  estimate  tbaH  be  made  by  tbe  In- 
sured and  this  company,  or.  If  they  differ, 
tbeu  by  appraisers,  as  hereinafter  provided; 
and.  the  amount  of  loss  or  damage  having 
been  thus  determined,  the  sum  for  which 
tbls  company  is  liable,  pursuant  to  this  pol- 
icy, shall  be  payable  60  days  after  dne  no- 
tice,  ascertainment,  estimate,  and  satisfac- 
tory proof  of  the  loss  have  been  received  by 
tills  company  in  accordance  with  the  terms 
of  this  policy.    It  shall  be  optional,  how- 
ever, with  this  company  to  take  all  or  any 
part  of  the  articles  at  such  ascertained  or 
appraised  value,  and  also  to  repair,  rebuild, 
or  replace  the  property  lost  or  damaged  with 
other  of  like  Idnd  and  quality,  within  a  rea- 
sonable time,  on  giving  notice,  within  thirty 
days  after  the  receipt  of  the  proof  hwein 
required,  of  its  intention  so  to  do;  but  there 
can  be  no  abandonment  to  this  company  of 
the  property  described." 

Now,  In  construing  these  sections,  and 
applying  them  to  the  case  in  hand,  it  must 
be  borne  in  mind  that  the  machinery  was 
all  situate  in  a  bnildlng  or  buildings  owned 
by  the  insured,  and  that  tbe  fire  destroyed 
the  roof  or  upper  part  only  of  the  main 
building,  and  rendered  it,  without  a  resto- 
ration, untenantable,  by  subjecting  it  to  tbe 
inroads  of  the  elements,  and  that  tbe  de- 
fendant, the  insured,  determined  that  he 
would  not  restore  It  for  the  purpose  of  a 
Bllk-throwlng  plant;  with  tbe  result  that  all 
the  machlpery,  as  well  that  seriously  In- 
jured as  that  only  Injured  by  water  and 
smoke,  and  which  constituted  the  great  bulk 
In  value,  was  finally  removed  from  tbe  build- 
ing, and  sold,  some  for  old  junk,  and  some 
for  secondhand  machinery. 

Now,  coming  to  the  positions  taken  by  the 
counsel  of  tbe  several  panies.  The  counsel 
for  the  insurance  companies  contends  that 
in  ascertaining  this  loss  or  damage  there 
can  be  no  allowance  made  for  piore  inter- 
ruption of  business;  and  this  is  conceded 
by  counsel  for  the  insured.  The  soundness 
•f  this  result  is  manifest.  To  ascertain  the 
amount  of  loss  resulting  from  the  Interrup- 
tion of  business  It  would  be  necessary  to 
inquire  whether  the  business  was  being  con- 
ducted at  a  profit  or  not,  and  in  that  con- 
nection the  proper  rental  of  tbe  building 
would  be  an  element  and  a  variety  of  oth- 
er matters  which  will  at  once  suggest  them- 
selves to  every  mhid.  But  the  counsel  for 
the  Insured  contends  that  the  proper  mode 
of  ascertaining  the  loss  is  as  follows:  First, 
to  ascertain  the  total  value  of  the  aggre- 
gation of  machinery  assembled  as  it  was, 
and,  as  is  contended  by  the  insured,  so  as- 
sembled In  proper  proportion  for  a  going 
business  of  throwing  silk,  and  actually  in 
use  for  that  purpose,  covered  by  a  good  and 
safflel»it  building,  vrlth  unlimited  right  (- 
continuing  occupation,  precisely  as  it  was 
before  the  fire;  and  then,  second,  to  ascer- 


tain tbs  value  of  the  same  machinery,  or 
such  as  remained,  aa  It  stood  after  the  flre^ 
with  the  building  in  which  it  stood  so  far 
injured  by  fire  as  to  be  untenantable  and 
Insufficient  to  protect  It  from  the  elements* 
and  the  owner  indisposed  to  repair  and  re- 
build the  same  and  make  it  fit  for  use  and 
occupation  by  such  machinery;  and  that  the 
difference  between  such  subsequent  and  pre- 
vious value  is  the  amount  of  loss.  It  was 
admitted  that  the  application  of  this  rule, 
if  it  be  a  sound  oae,  would  greatly  increase 
tbe  loss  over  and  above  what  It  would  cost 
to  repair  and  restore  the  machinery  to  its 
former  condition.  On  the  other  band,  tbe 
positlon  of  the  counsri  for  the  insurers  Is 
that  the  rule  so  propounded  would  comp^ 
the  insurance  companies  to  pay  for  losses 
which  they  never  insured  against,  namely: 
First,  an  Interruption  of  tbe  business;  sec- 
ond, for  injuries  not  the  direct  result  of  tbe 
fire  upon  the  machinery,  but  clearly  the  re- 
sult of  the  burning  of  tbe  building,  and  the 
change  of  mind  of  the  owner  as  to  bis  desire 
to  continue  its  use  for  tbat  purpose;  and. 
third.  It  would  lead  to  paying  a  greater  sum 
for  loss  that  the  cost  of  restoration  or  re- 
placing of  tbe  machinery. 

But  for  the  very  able  and  Ingenious  argu- 
ment of  the  counsel  for  tbe  Insured,  I  should 
suppose  that  the  position  taken  by  him  was 
not  arguable.  A  single  illustration,  put  at 
the  argument,  sieems  to  me  to  state,  and  also 
solve,  tbe  question.  Suppose  the  roofs  of 
all  the  buildings  had  been  destroyed  by  fire; 
and  no  other  Injury  bad  been  done  to  tbe 
building,  and  none  whatever,  not  even  by 
smoke  and  water,  to  the  machinery;  how 
could  it  be  said  that  any  loss  to  the  machin- 
ery had  arisen  which  was  covered  by  the  pol- 
icy of  insurance?  The  machinery  would 
hare  remained  intact  and  uninjured.  The 
building  would  have  become  untenantable; 
and  If  tbe  owner  of  the  building  had  been,  as 
he  was,  actually  indisposed  to  continue  to  use 
It  for  a  silk-tlurowing  plant,  tbe  value  of  tbe 
machinery  would  have  been  undoubtedly 
greatly  depreciated,  and  yet  it  would  be  im- 
possible to  suppose  that  the  underwriters  or 
tbe  machinery  would  have  been  liable  to  pay 
one  cent.  In  fact,  in  the  case  supposed,  the 
loss  would  have  arisen— First,  from  the  in- 
terruption of  the  business  by  the  fire;  and, 
second,  from  the  Indisposition  of  tbe  owner 
of  the  building  to  rebuild  it  for  the  purpose 
for  which  it  was  previously  used. 

Suppose,  again,  that  the  building  was  own- 
ed by  A.,  and  the  machinery  by  B.,  and  B.'s 
tenancy  was  from  month  to  month,  and  tbe 
building  rendered  untenantable  by  fire,  and 
the  machinery  uninjured,  the  same  result  ap- 
pears In  a  clearer  light  The  owner  of  the 
machinery  would  have  no  right  to  require  tbe 
owner  of  the  building  to  rebuild  it,  and  al- 
though he.  had  a  plant  properly  proportioned 
in  ail  its  parts,  in  full  operation,  yet  he  had 
no  permanent  right  of  occupation  of  the- 
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tralldlng,  and  conid  not  compel  his  landlord 
to  pay  blm  damages  by  reason  of  tbe  destmc- 
tlon  of  the  balldlng. 

Again,  In  tbe  case  last  supposed,  tbe  own- 
«r  of  the  machinery  would  suffer  the  same 
loss  precisely  from  a  month's  notice  to  va- 
cate the  building  with  the  machinery,  wltb- 
ont  any  fire,  as  be  would  from  a  fire  which 
burnt  off  the  roof  and  left  his  machinery  un- 
injured. I  am  unable  to  see  why  he  should 
hare  any  right  of  action  against  the  insurw 
In  one  case  rather  than  in  the  other.  The  re- 
sult is  that  the  loss  must  be  confined  to  the 
cost  of  reparation,  or.  In  case  of  total  de- 
struction, to  the  value  of  the  machinery  as 
if  not  in  nse. 

Let  us  now  apply  this  rule  to  the  evidence 
adduced  on  the  one  side  and  tbe  other  as  to 
the  value  of  this  machinery  and  the  damage 
done  by  the  fire.  The  defendant  produced 
four  expert  witnesses,— Messrs.  Albert  R. 
Morrison,  James  H.  Walden,  Isaac  S.  Lam- 
bert, and  Jacob  H.  Sandford.  Each  of  these 
persons  made  appraisements,  acting  some- 
what In  concert,— that  is,  consulting  as  to 
prices,— but  each  one  making  up  an  Inde- 
pendent appraisement  of  his  own.  Mr.  Mor- 
rison made  an  appraisement  shortly  aft^ 
the  flre,  which  he  said  he  supposed  was  made 
upon  the  order  of  the  insurance  companies 
Involved  in  this  suit,  and  which  he  forward- 
ed to  a  Mr.  Darlington.  The  witness  said  he 
was  paid  for  his  services  by  the  check  of  an 
Insurance  company,  not,  however,  one  of 
those  Involved  in  this  suit  The  defendant 
failed  to  connect  the  Insurance  companies, 
parties  to  this  suit,  with  that  appraisement. 
Morrison's  immediate  employer  was  Mr. 
Darlington,  an  Insurance  agent,  who  assisted 
In  adjusting  the  loss  on  tbe  Dery  and  other 
plants  In  the  same  building.  The  appraise- 
ment Itself  was  sent  to  New  York,  and  not 
l>roduced,  although  what  was  supposed  to 
he  a  copy  of  It  was  produced  and  the  result 
stated.  The  other  three  gentlemen  made 
their  appraisements  at  tbe  instance  of  Mor- 
rison, In  November,  after  tbe  award,  and 
those  appraisements  were  produced.  The 
results  of  the  four  were  substantially  the 
same,  although  varying  a  little  In  detail. 
The  figures  of  Morrison  made  the  total  value 
of  tbe  machinery  $27,000  or  $28,000,  and  the 
loss  $17,000.  The  proofs  of  loss,  made  up, 
as  we  have  seen,  by  an  insurance  adjuster 
and  sworn  to  by  Landau,  made  the  total 
value  $27,501.20,  and  the  total  loss  $20,- 
120.08,  from  which  was  deducted  20  per  cent, 
leaving  the  sound  value  at  $22,000.96,  and 
the  loss  at  $16,097.67.  Walden's  estimate 
was:  Sonnd  value,  $27,203.80;  20  per  cent 
off,  $21,811.04;  and  the  damage,  $21,854.76, 
and  20  per  cent  off,- making  a  net  loss  of 
$17,483.41,  to  which  he  added  $400  for  re- 
setting machinery.  Lambert's  appraisement 
was:  Total  sound  value,  $28,610.25;  and 
loss,  $23,025.03;  deducting  from  sound  value 
i26  per  cent,  leaving  $21,457.69;   and  25  per 


cent,  off  the  loss,  $17,268.77;  to  which  he 
added  $87.50  for  labor,— making  a  net  loss  of 
$17,356.27.  Sandford'B  estimate  was:  Sonnil 
value,  $28,250.07;  25  pee  cent  off,  $21,187.55; 
tbe  loss,  $22,606.81;  25  per  cent  off.  making 
net  $17,000.11;  and  added  $350  for  replacing 
shafting,  etc.,— making  $17,350.11.  Sandford'a 
salvage  was  $4,187.45,  Lambert's  salvage  wss 
$4,188.02,  and  Walden's  salvage  was  $4.- 
327.23.  Separating,  In  the  appraisements  of 
the  last  three  witnesses  mentioned,  the  ma- 
chinery on  the  first  floor  of  the  brick  bnild- 
ing,  we  have  the  following  results,  after  al- 
lowing for  depreciation:  Walden's  estimate 
of  value  $14,042,  and  the  damage  $10,795; 
Lambert's  estimate  of  value  $13,830.79,  and 
the  damage  $10,572.51;  Saodford's  estimate 
of  value  $13,843.80,  and  tbe  damage  $10.- 
622.08. 

Referring  to  the  evidence  of  these  wit- 
nesses. It  is  quite  manifest  that  they  all  base 
their  appraisements  on  the  value  of  the  plant 
as  a  going  concern,  and  in  strict  accord  with 
the  rule    X    have    stated    as    contended    for 
by  the  counsel  of  landau,  and  which  I  am 
unable  to  adopt    Morrison  swears  that  the 
throwing  business  was  particularly  good  in 
tbe  spring  of  1895,  and  that  there  was  Just 
at  that   time   a   considerable   demand    for 
throwing  machinery.    I  stop  to  say,  however, 
that  In  this  he  is  contradicted  by  other  wit- 
nesses.    Be  that  as  it  may,  he  further  swears 
that  two  or  three  months  before  the  fire 
Landau  applied  to  him  and  his  then  partner. 
Mr.  Nightingale,  to  make  sale  of  his  plant 
That  he  went  through  It  and  examined  it 
thoroughly;   took  the  number  of  spindles,— 
about  7,000;  that  he  had  a  willing  purchaser, 
and  that  he  advised  his  purchaser  with  re- 
gard to  its  condition,  and  that  at  that  time 
he  made  an  estimate  of  the  value  of  the 
whole  thing  as  a  running  throwing  plant 
and  tl^at  he  advised  his  purchaser  to  buy  it 
at  $18,000;    that  Is  was  worth  fully  that; 
that  Landau,  upon  application,  asked  $22,- 
000,  but  said  that  he  would  shade  that  price 
somewhat  If  be  got  a  good  payment  in  cash 
and  good   security   for  the   balance^     This 
shows  that  they  were  not  dealing  on  a  casb 
basis.    The  sale  did  not  go  through.    Mor- 
rison said  to  Landau  that  it  was  not  worth 
$22,000.    In  answer  to  the  counsel  for  Lan- 
dau,  Morrison  said:    "Now,  In   taking  into 
consideration  a  going  plant— a  running  plant 
—we  take  into  consideration  not  only  tbe 
prices  that  we  pay  at  the  machine  shop,  but 
we  take  Into  consideration  the  necessary 
shafting,  hangei-s,  pulleys,  spools,  flyers,  and 
all  the  other  appurtenances  which  have  to  go 
to  make  that  plant  and  the  cost  of  paying 
the  freight    You  have  to  pay  the  freight 
from  the  machine  shop  as  a  mle.    Q.  Thi; 
cost   of   Installing   It?     A.  The  cost  of  in- 
stalling it"    Then  he  swore  that  In  making 
the  offer  to  Landau  he  valued  it  as  a  "com- 
pleted smooth  running  plant  in  good  mnntaig 
order."    Then  these  questions  were  put  to 
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him  by  the  court:  "Q.  Then  yon  think  it 
was  worth  a  great  deal  more  than  the  com- 
ponent parts  all  taken  apart  would  be?  A. 
Oh,  yes;  that  had  a  great  deal  of  considera- 
tion. Q.  I  want  to  ask  how  much  you  al- 
lowed for  that  machinery  owing  to  the  fact 
that  It  was  set  np  and  going,— a  going  plant. 
A.  From  seven  to  eight  thousand  dollars  off 
.of  the  eighteen  thousand  dollars.  Q.  About 
ten  or  twelve  thousand  dollars  for  the  ma- 
chinery U  separated?  A.  Yes,  sir.  Q.  That 
is,  yon  would  have  expected  to  have  bought 
new  machinery  like  that,— that  is,  not  new 
machinery,  but  machinery  as  good  as  that, 
secondhand  machinery,— and  put  It  in  there, 
put  it  all  together,  for  about  two-thirds  of 
what  yon  estimated  it,  with  the  business 
established  and  hands  there  to  mn  it?  A. 
Yes,  sir.  Q.  You  calculated  that  the  man 
who  took  that  would  have  the  benefit  of  the 
whole  organization?  A.  Yes,  sir.  Q.  That  is, 
he  would  have  a.  lot  of  hands  there  that  were 
accustomed  to  using  that  machinery,  each 
one  in  his  place,  coming  to  work  in  the  morn- 
ing and  going  to  work  like  clockwork,  and 
that  costs  a  good  deal  of  money  to  get  that 
started?  A.  Yea,  sir,"  Yet  this  witness, 
as  we  have  seen,  on  the  stand  estimated  the 
total  value  at  ^7,000  or  |28,000,  and  the  loss 
as  $17,000. 

Mr.  Walden  was  asked,  with  regard  to  his 
appraisement,  whether  It  was  a  fair  and  ac- 
tual appraisal  of  the  extent  of  Landau's  loss 
upon  his  plant,  and  he  answered:  "At  that 
time,  yes,  sir;  considering  the  year,  yes.  Q. 
by  the  Court:  "^Vhat  do  you  mean  by  'consid- 
ering the  year'?  A.  Because  It  was  the  best 
year  the  throwsters  had  ever  known  in  the 
business.  They  have  had  nothing  equal  to 
it  since,  and  they  got  big  prices,  and  I  took 
that  into  consideration.  Q.  Took  into  con- 
sideration the  fact  that  it  was  a  good  busi- 
ness year,  and  that  the  btisiness  was  inter- 
rupted? A.  Yes,  sir.  Q.  A  good  year,  and 
the  business  interrupted?  A.  Yes,  sir."  Fur- 
ther on,  on  cross-examination,  he  says:  "Q. 
Now,  looking  at  your  subsequently  acquired 
knowledge  of  this  business,  haven't  you,  in 
fact,  appraised  these  machines  practically  as 
modern  machines?  A.  Well,  pretty  nearly 
as  high  as  a  modem  machine.  Q.  by  the 
Court:  Did  you  have  any  other  appraisement 
before  yon  when  you  made  that?  A.  No,  sir. 
Q.  Didn't  have  any  body  else's  figures?  A. 
Xo,  sir.  Q.  Had  you  heard  what  Mr.  Mor- 
rison bad  made  it?  A.  No,  sir;  I  talked  with 
Mr.  Morrison  about  it  Q.  Before  yon  made 
your  appraisement?  A.  Yes,  air."  And  he 
further  says  that  he  made  bis  figiu'es  to  come 
out  to  agree  with  Morrison's.  He  was  fur- 
ther asked:  "Q.  But  at  that  time  (1895)  the 
Danforth  &  Cook  machinery  was  not  as  good 
as  new  modern  machinery?  A.  No,  sir;  It 
Tras  not  as  good  as  modem.  Q.  Would  bear 
a  ratio  of  probably  one-half  or  one-third? 
A.  I  would  not  say  as  to  that;  but  I  know 
that  a  man  having  a  plant,  that  the  plant 
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was  at  a  premium  that  year.  Q.  Because  of 
the  business  rush?  A.  Yes,  sir;  prices  were 
high  then  for  silk,  where  to-day  they  are  as 
low  as  forty-five  cents.  Q.  And  that  pre- 
mium was  due  to  a  plant  in  use?  A.  Yes, 
sir.  Q.  And  not  with  reference  to  the  value 
of  the  plant  in  the  market?  A.  Well—  Q. 
Can  yon  tell  us  this:  Are  three  deckers  made 
now?  A.  Well,  I  have  not  heard  of  any  be- 
ing made  recently."  I  stop  to  say  that  this 
witness  had  had  little  or  no  previous  ex- 
perience in  machineiy.  The  next  witness  is 
Mr.  Lambert,  who  made  bis  appraisement  In 
connection  with  Mr.  Sandford:  "Q.  These 
prices  that  you  put  here  of  sound  value  are 
practically  the  value,  as  Mr.  Walden  testi- 
fied his  were,  of  new  modem  machinery? 
A.  Yes,  sir.  Q.  by  the  Court:  Twenty-five 
per  cent  off?  A.  Twenty-five  per  cent  I  took 
off  as  my  price."  Turning  to  Mr.  Sandf(n'd, 
who  himself  had  been  a  manufacturer  of  silk 
machinery,  and  without  pointing  out  any' 
particular  extract  from  his  evidence,  it  is 
quite  evident  that  he  made  his  appraise- 
ment from  the  same  standpoint;  that  Is,  the 
value  of  the  plant  as  a  going  concern. 

Now,  there  are  a  few  general  observations 
with  regard  to  the  plant  that  may  be  made 
here.  In  the  first  place,  all  of  the  throwing 
machinery  was  of  an  old  pattern,  and  had 
been  in  use  at  least  15  years  at  the  time  of 
the  fire,  and  some  of  it  probably  nearly  20 
years.  It  had  been  owned  by  several  dif- 
ferent throwsters  in  Paterson,  and  had  final- 
ly been  bought  or  traded  for  as  secondhand 
machinery  by  Landau,  and  placed  in  his  own 
mill.  I  think  the  evidence  does  not  warrant 
the  belief  that  it  cost  him  more  than  be- 
tween $12,000  and  $14,000.  It  is  proved  be- 
.  yond  all  dispute  that  it  was  nothing  like  so 
valuable  as  the  new-fashioned  machinery, 
which  had  been  introduced  and  used  four  or 
five  years  before  the  time  of  the  fire.  In  the 
first  place.  It  was  more  cumbersome.  The 
"frames,"  as  they  are  called,  took  up  more 
floor  space.  In  the  second  place,  it  required 
more  power  to  keep  it  in  motion;  and,  in 
the  third  phice,  it  was  incapable  of  such  high 
speed  as  the  modern  machines  were  capable 
of  making.  Most  of  the  spindles  were  rigged 
with  what  is  called  a  "step  and  bolster,"  or 
two  bearings,  without  any  self-olling  appara- 
tus; so  that  in  the  first  place,  they  were  rigid 
and  liable  to  break  the  thread,  and  incapable 
of  great  speed,  and,  in  the  next  place,  re- 
quired frequent  oiling,  whereas  the  modem 
spindles  were  mn  with  a  single  rail  and  sin- 
gle tearing,  in  an  oil  cup  which  did  not  re- 
quire replenishing  for  days  at  a  time,  and 
were  son^ewhat  flexible,  and  capable  of  being 
ran  at  a  high  speed.  A  fraction— about  one- 
third,  I  think,  from  the  evidence— of  Landau's 
spindles  had  been  changed  from  the  old-fash- 
ioned to  a  new-fashioned  spindle,  but  those 
that  were  changed  were  what  were  called 
"belt  spindles,"  and  not  equal  at  last  to  the 
more  modem  spindle    which  njas  driven  bj 
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what  la  called  a  "hand."  All  theee  machines 
were  appraised  by  Landau's  appraisers  at  the 
price  for  which  new-faahloned  machines 
could  be  bought. 

The  next  observation  is  that  the  proofs  ot 
loss  contained  an  immense  number  of  small 
parts,— bobbins,  faller  eyes,  swift  weights, 
extra  spindles,  and  extra  pieces  of  sliaftlng, 
pulleys,  and  hangers,— which  it  was  finally 
admitted  at  the  argument  did  not  exist. 
Hundreds  and  thousands  of  them  were  of 
metal,  and  entirely  indestructible,  and  really 
not  liable  to  be  seriously  injured  by  Are,  and 
yet  they  were  not  found  among  the  debris. 
With  regard  to  all  these  articles,  Mr.  Lan- 
dau's appraisers  swore  that  while  they  did 
not  find  them  on  the  premises  they  put  down 
the  number  as  having  existed  as  stated  la  the 
proofs  of  loss,  on  Mr.  Landau's  assurance 
that  they  were  all  there  before  the  fire.  Then 
another  observation  is  that  all  those  small 
articles  were  put  down  and  appraised  at 
prices  the  extravagance  of  which  amounted 
almost  to  absurdity,  in  the  face  of  the  evi- 
dence of  the  other  witnesses  called  by  the 
Insurance  companies,  who  gave  the  actual 
price  at  which  they  could  lie  bought  new  In 
the  marlcet.  Borne  of  the  articles,  especially 
bobbins,  become  worn  by  use,  and  rapidly 
depreciate  in  value,  and  are  thrown  to  one 
side,  and  put  in  the  furnace  of  the  engine, 
and  yet  all  these  were  appraised  as  if  fit 
for  use.  These  and  other  considerations  not 
worth  while  to  mmtlon  lead  me  to  the  conclu- 
sion that  the  evidence  of  the  appraisers  call- 
ed by  Landan  falls  from  Its  Intrinsic  wealt- 
ness. 

Now.  on  the  part  of  the  complainants,  the 
following  gentlemen  were  called  as  witnesses 
as  to  value:  Mr.  Nightingale,  a  former  part- 
ner of  Morrison  in  the  business  of  dealing  in 
silk  machinery,  and  equally  skilled  with  him 
as  an  appraiser;  Mr.  Samuel  Meredith,  a  silk 
throwster  of  experience  In  the  city  of  Pater- 
son;  Mr.  George  Singleton,  a  silk  throwster 
of  experience  of  the  town  of  Dover;  and  Mr. 
John  Ramsay,  of  Paterson,  also  a  silk  throw- 
ster of  experience.  Three  of  these  witnesses 
were  familiar  with  the  machinery  in  Lan- 
dau's plant,  saw  It  with  more  or  less  frequen- 
cy before  the  fire,  and  also  shortly  after  the 
fire.  The  general  trend  of  their  evidence  is 
that  It  was  old-fashioned  machinery,  and  not 
able  to  do  as  good  work  with  the  same  econo- 
my as  modern  machinery,  and  not  worth 
more  than  one-half  as  much.  Some  of  them 
were  decidedly  of  the  opinion  that  the  ma- 
chinery could  not  be  operated  at  what  may 
be  called  a  living  profit,  except  at  a  time 
when  the  business  was  enjoying  what  may 
be  called  a  boom,  but  at  the  prices  for  throw- 
ing which  had  prevailed  at  Paterson  for  some 
time  previous  to  and  at  the  time  of  the  fire 
they  were  decidedly  of  the  opinion  that  it 
could  not  be  operated  at  a  profit    One  of 


them  swore  that  Landau  had  «atd  to  Ua 
that  he  had  lost  money  in  operating  his  pbK 
Mr.  Nightingale  was  bred  a  manufactnrer  ' 
silk  machinery,  had  made  a  study  of  it,  tjit- 
en  out  patents  for  improvements,  bad  boo^ 
and  sold  a  great  deal  of  new  and  secondbar: 
silk  machinery,  and  swears  that  in  18&1  slI 
1895  Landau  employed  the  firm  of  Morrisci 
&  Nightingale  to  sell  his  machinery,  and  t&x: 
he  inspected  it  for  that  purpose,  and  I  tluil 
he  had  a  list  of  it;  at  any  rate,  be  was  fa- 
miliar with  it  He  then  visited  the  mill  Im- 
mediately after  the  fire  to  appraise  the  ka 
on  the  Dery  plant  and  In  going  Into  the  ma 
he  saw  the  Landan  machinery  on  several  oc- 
caslons.  He  then  gives  the  prices  at  whk: 
similar  machinery  could  be  bougbt  second- 
hand, stating  that  there  was  plenty  «f  it  b 
the  market.  He  then  went  through  the  wtM> 
list  of  machinery  and  articles  upon  tbe  proof 
of  loss,  puttiag  his  estimate  on  the  ralne  d 
each  and  tbe  cost  to  repair  and  restore  ii 
His  total  of  sound  value  is  $11,716,  and  ta 
total  damage  is  $5,2f>2.46.  In  that,  aa  I  bl- 
derstand  his  appraisement  he  has  Indode': 
a  number  of  small  articles  which  I  am  n:-: 
satisfied  were  In  the  mill  at  the  time  the  £k 
occmTed. 

Tbe  value  of  each  item  of  machinery  vai 
gone  Into  by  the  other  three  gentlemen  I  have 
mentioned,— Messrs.  Singleton,  Meredith,  aiid 
Ramsay,— and  they  correspond  in  tbeir  esti- 
mate with  that  of  Nightingale's.  With  ^^ 
gard  to  the  loss,  Mr.  Singleton  did  not  sn 
the  property,  but  Mr.  Ramsay  and  Mr.  Meif- 
dith  both  saw  tbe  machinery  after  the  fire, 
and  they  estimate  the  whole  cost  of  restociiu; 
the  machinery  on  the  first  floor  of  tbe  miii 
brick  building,  which,  as  I  have  so  often  r- 
marked,  comprised  the  greatest  value,  at  It- 
000,  which,  I  think,  is  less  than  Mr.  Nlghtb- 
gale's  appraisement  I  may  remark  tin: 
these  witnesses  were  all  examined  and  cro^ 
examined  at  great  length,  and  their  knoTl- 
edge  of  tbe  subjects  upon  which  tb^  vrer^ 
testifying  thoroughly  tested. 

Without  going  further  into  details,  I  ficJ 
the  great  weight  of  the  evidence  to  be  is 
favor  of  Mr.  Nightingale's  appraisement  as>^ 
if  the  matter  were  submitted  to  me,  I  shojl'i 
not  be  willing  to  award  over  ^,000  for  dan- 
ages.  The  amount  awarded  by  Messrs.  Win- 
chester and  Manning  was  $5,926.90,  and,  £> 
tbe  award  is  sustained  at  the  Instance  of  tti~ 
complainants,  the  decree  will  be  upon  tte: 
basis.  ■  I  will  advise  a  decree  establishing  tbt 
award  as  binding  upon  all  parties,  and  that 
a  perpetual  injunction  against  the  acti<^i>; 
at  law  do  issue  up(»?  the  cmnplainants  paytc: 
to  the  defendant  tbe  amount  of  tbe  awarl 
less— First  a  proper  proportlob  thereof  d-w 
to  the  amount  of  the  insurance  by  two  of  'Jat 
companies  who  have  settled  outside  with  VI'- 
Landau;  and,  second,  the  amount  ot  tbe  ook- 
plalnants'  costs,  to  be  taxed. 
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HARMON  at  oz.  T.  PENNSYLVANIA  TRAC- 
TION CO. 

(Supreme  Court  of  PenusylTania.    July  ITt 
1901.) 

STREBT  RAILROADa-GOLUBION. 

Plaintiffs'  son  was  riding  one  of  a  pair  of 
mnles  attaclied  to  a  wagon  going  from  a  farm 
house  towards  a  road,  when  he  beard  a  trol- 
ley car  approaching,  and  attempted  to  stop  the 
mules.  They  became  bendBtrong,  and,  after 
cooling  to  a  full  stop,  walked  on  the  track,  di- 
rectly in  front  of  the  car.  The  mules  had  nev- 
er before  been  intractable,  and  the  motorman 
had  every  reason  to  sappose  that  they  would 
stop.  Held,  that  there  was  no  evidence  of  neg- 
ligence on  the  part  of  the  motorman. 

Appeal  from  court  of  common  pleas,  Lan- 
caster county. 

Action  by  Albert  M.  Harmon  and  Ida  Har- 
mon against  the  Pennsylvania  Traction  Com- 
pany, In  the  bands  of  WlUlam  B.  Given,  re- 
ceiver. Judgment  for  defendant,  and  plain- 
tins  appeal.    AfBrmed. 

O.  B.  Montgomery,  for  appellants.  W.  B. 
Given  and  W.  U.  Henael,  for  appellee. 

FELL,  J.  Tbe  defendant's  tracks  are  laid 
on  one  side  of  a  turnpike  road,  and  within 
Ave  feet  of  the  yard  fence  In  front  of  the 
plaintifte'  property.  A  lane  11  feet  wide  ex- 
tends along  one  side  of  tbe  yard.  The  plain- 
titrs'  son  was  riding  one  of  a  pair  of  mules 
that  were  attached  to  a  farm  wagon,  and 
was  going  from  tbe  farm  bouse  towards  tbe 
road,  when  be  heard  a  car  approaching,  but 
was  unable  to  see  it  because  ot  a  building 
on  an  adjoining  proi)erty  which  obstructed 
his  view  of  tbe  road  to  the  east  When  witb- 
In  33  feet  of  the  tracks  he  saw  tbe  car,  wbicb 
was  160  yards  from  him.  He  had  time  to 
cross  in  safety,  as  tbe  car  was  running  only 
about  three  times  as  fast  as  the  mules  were 
walking,  but  be  decided  to  wait  Tbe  mules 
were  old  and  quiet  but  when  be  attempted 
to  stop  them  they  became  beadstrong.  They 
came  almost  to  a  full  stop,  and  then  started 
forward  and  walked  on  the  tracks  directly 
In  front  of  tbe  car.  The  boy  was  not  negli- 
gent in  not  sooner  attempting  to  stop  tbe 
mules  after  he  bad  noticed  that  tbe  car  was 
coming.  He  bad  driven  the  mules  three  or 
four  years,  and,  as  tbey  had  not  at  any  time 
before  been  Intractable,  be  fully  expected 
tbat  tbey  would  stop  at  his  command.'  The 
motorman  was  not  negligent  as  regards  the 
speed  of  the  car,  as  be  was  on  a  country 
road,  and  tbe  lane  was  a  private  one,  not 
frequently  used.  No  question  arises  as  to 
his  giving  a  signal  of  tbe  approach  of  tbe  car, 
as  the  car  was  both  seen  and  heard;  nor 
as  to  his  duty  to  look  ahead  and  g^uard 
against  injury  to  any  one  on  tbe  track,  as  he 
applied  his  brakes  when  the  mules  came  from 
the  lane  to  tbe  road,  80  feet  in  front  ot  his 
car.  Tbe  only  possible  ground  for  the  Impn- 
tatlon  of  negligence  to  the  motorman  is  that 
he  saw,  or  should  have  seen,  that  the  mules 
were  unmanageable  In  time  to  arold  ■  colli- 


sion. The  plaintiffs'  case  Is  narrowed  t9  thia 
inquiry,  and  we  find  nothing  In  the  testimony 
which  would  Justify  a  finding  of  negligence. 
Tbe  movements  of  tbe  mules  did  ^ot  indicate 
to  the  motorman  that  they  were  imoontrolla- 
ble.  When  they  first  came  into  his  view  tbey 
almost  stopped,  and  they  afterwards  advan- 
ced slowly  on  a  walk.  The  grandfather  of 
the  boy,  who  was  standing  in  the  wagon, 
testified:  '^hey  went  slowly.  The  boy  was 
holding  them,  and  they  still  kept  moving  on 
slowly.  •  •  •  They  both  moved  right 
gradually  along  In  front  of  the  car.  I  was 
In  the  wagon,  and  it  never  moved  me. 
•  •  •  They  did  not  spring  forward.  They 
were  so  uncontrollable  tbat  he  could  not  hold 
them,  but  tbey  were  not  Jumping."  This 
witness  saw  no  danger;  the  father  of  (he 
boy,  who  was  within  10  feet  of  him,  saw 
none;  and  there  was  no  danger  aiq;>arent  t» 
any  one  until  a  moment  before  tbe  accident, 
when  It  was  too  late  to  avert  it  If  the  mo- 
torman looked  when  the  mules  came  into 
view  from  behind  the  building,  he  saw  them 
In  the  act  of  stopping.  If  he  looked  again, 
be  saw  them  approaching  very  slowly,  and 
not  until  they  emerged  from  the  lane  was 
there  anything  to  apprise  him  of  danger.  It 
cannot  be  said  that  the  action  of  tbe  boy 
gave  him  notice.  The  boy  was  riding  the 
mule  furthest  from  tbe  car,  and  a  pale  fence 
at  the  side  of  the  lane  was  between  tbe 
mules  and  tbe  car.  If  in  this  situation  the 
motorman  could  have  seen  that  the  boy  was 
pulling  the  reins,  he  would  have  observed 
that  he  was  doing  what  he  should  do  under 
the  circumstances;  but  there  would  have 
been  nothing  to  indicate  that  he  was  unable 
to  check  the  mules,  and  therefore  there  was 
nothing  calling  for  increased  vigilance.  The 
Judgment  is  affirmed. 


In  re  DALLEY'S  ASSIGNED  KSTATH. 
Appeal. of  BEAR. 

(Supreme  Court  of  Pennsylvania.    July  17, 

1901.) 
APPEAL— REVIEW— FINDINOa  OF  AUmiWt 
Findings  of  fact  of  an  auditor,  confirmed 
by  the  court  below,  on  the  issue  of  frandsleHt 
collusion  betweeh  husband  and  wife  to  defeat 
creditors,  will  not  be  reversed  except  for  clear 
error. 

Appeal  from  saperlor  court 

In  the  matter  of  the  assignment  of  Jona- 
than Dalley.  Appeal  of  William  Bear,  ad- 
ministrator, from  an  allowance  to  Agnes  O. 
Dalley,  lien  creditor  of  Jonathan  Dalley.  Re- 
versed. 

Geo.  A  Brown,  for  appellant  WilUam  S. 
Peoples,  for  appellee. 

MITCHE3.L,  J.  Fraudulent  colhmlon  be- 
tween husband  and  wife  is  so  easy  at  exe- 
cution and  so  difficult  of  proof  tbat  It  Is  the 
well-settled  rule  that  a  wife  claiming  ••  ■ 
creditor  against  other  creditors  of  tlie  fene- 
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band  mnat  prove  her  claim  by  evidence  clear 
and  Batlsfactory  to  a  degree  beyond  that  re- 
quired of  otiier  creditors,  and  leave  no  doubt 
of  its  good  faith  and  its  truth  in  fact  Hause 
V.  Gilger,  52  Pa.  412;  Lahr's  Appeal,  90  Pa. 
507.  Cases  like  the  present,  therefore,  are 
peculiarly  within  the  general  rule  that  the 
findings  of  fact  of  an  auditor  who  saw  and 
heard  the  witnesses,  confirmed  by  the  court 
below,  will  not  be  reversed  except  for  dear 
error.  The  claim  of  the  wife  was  for  a  debt 
of  long  standing,  but  evidenced  by  a  note 
admittedly  of  later  execution.  The  wife  nev- 
er had  the  note  in  her  possession,  and  testi- 
fied that  she  never  knew  of  it  until  her  bus- 
band  told  her  be  had  entered  it  as  a  Judg- 
ment This,  she  testified,  was  in  1882,  bnt 
the  indisputable  proof  was  that  It  was  in 
1896.  The  husband  conld  not  say  whether  he 
made  the  note  in  1892,  or  in  1S96  and  ante- 
dated it.  It  was  shown  clearly  that  In  1886 
he  was  acting  fraudulently  towards  some, 
at  least  of  his  creditors.  The  auditor  found 
that  the  testimony  hi  regard  to  the  claim 
was  very  couflictiug  and  contradictory,  that 
the  claimant  testified  either  recklessly  or  dis- 
honestly, and  that  while  the  money  bad  In 
fact  passed  from  the  wife  to  the  husband, 
yet  the  Judgment  was  entered  at  a  subse- 
quent time  colluslvely  and  in  fraud  of  the 
other  creditors.  He  therefore  disallowed  the 
claim,  and  the  court,  on  a  review  of  the  evi- 
dence, confirmed  his  report  We  are  of  opin- 
ion that  the  weight  of  the  evidence  Is  In 
favor  of  the  auditor's  view,  but,  without  re- 
gard to  that  the  case  is  clearly  one  in  which 
an  auditor's  finding  confirmed  by  the  court 
should  not  be  disturbed.  The  Judgment  of 
the  superior  court  is  reversed,  and  the  Judg- 
ment of  the  common  pleas  affirmed.  Costs 
of  the  whole  appeal  to  be  paid  by  A.  C. 
Dalley,  appellant  In  the  superior  court 


PALMER  V.  ITEM  PUB.  CO. 

(Supreme  Court  of  Pennsylvania.    July  17, 

1901.) 

ACTIONS  FOR  LIBBL.— AMBNOMBNT  OF  REC- 
ORD—PROPER PARTIES  AS  DEFENDANTS. 
In  an  action  againEt  the  Item  Publishing 
Company  for  libel,  defendant  was  undesignated 
as  a  pai-tnersbip  or  corporation  in  the  praecipe, 
sammons,  and  statement  On  the  trial,  plain- 
tiff's evidence  showed  that  the  newspaper  in 
which  the  libel  appeared  was  published  by  the 
executors  of  a  former  owner  of  the  paper  at  the 
time  of  the  appearance  of  the  article  complain- 
ed of.  Under  the  former  owner's  will,  the 
newspaper  had  been  bequeathed  to  his  children, 
and  the  estate  was  still  unsettled.  After  the 
reception  of  such  evidence,  plaintiff  moved  to 
amend  the  record  by  inserting  the  names  of  the 
former  owner's  children  as  defendants,  as  co- 
partners. Held,  that  the  amendment  was  prop- 
erly refused. 

Appeal  from  court  of  common  pleas. 
Philadelphia  county. 

Action  by  Tyndale  Palmer  against  the 
Item  Publishing  Company.  From  a  Judg- 
ment In  favor  of  defoidant,  plaintiff  appeals. 
Affirmed. 


George  W.  Harklns  and  John  C.  Ben.  for 
appellant    F.  F.  Brightly,  for  appellee 

BROWN,  J.  On  November  3,  1893,  Tyn- 
dale Palmer,  the  appellant,  brought  suit 
against  the  Item  Publishing  Company  for 
an  alleged  libel  that  appeared  in  the  Even- 
ing Item,  a  daily  paper  published  In  the  city 
of  Philadelphia.  The  praecipe  fails  to  dis- 
close whether  the  plaintift  Intended  to  sue 
a  partnership  or  a  corporation,  and  In  tbe 
statement  of  bis  cause  of  action,  filed  a  year 
after  the  Institution  of  tbe  aolt.  no  indi- 
vldnal  names  associated  In  a  partnership 
appear  as  defendants,  and  no  corporation  to 
named  as  responsible  for  the  publlcatiOD  of 
the  paper.  After  the  filing  of  the  statement 
and  plea  in  1894,  nothing  more  seems  to 
have  been  done  until  December,  1898,  when 
the  plaintift,  at  last  apparently  realizing 
that  if  he  was  entitled  to  a  Judgment  for 
damages,  it  would  have  to  be  against  i^oine 
person  or  persons,  natural  or  artificial, 
moved  for  leave  to  so  amend  tbe  record  as 
to  insert  as  defendants  in  tbe  suit  Biter 
Fitzgerald,  Harrington  Fitzgerald,  and  EK- 
debrand  Fitzgerald,  co-partners  trading  as 
the  Item  Publishing  Company.  This  was  re- 
fused, and  to  the  r^usal  of  the  court  to  al- 
low the  amendment  there  was  no  exception, 
and,  of  course,  is  no  assignment  of  error. 
Nearly  two  years  later,  on  October  23.  1900, 
the  case  was  called  for  trial,  with  tbe  Item 
Publishing  Company  as  defendant,  but  still 
undesignated  as  a  partnership  or  corpora- 
tion. Plaintiff  at  once  proceeded  to  prove 
who  had  conducted  and  published  the  Even- 
ing Item  at  tbe  date  of  the  alleged  libel,  and 
showed  clearly  that  at  that  time  it  was  pub- 
lished by  the  executors  of  Thomas  FItzger 
aid,  deceased,  the  former  owner  of  tbe  pa- 
per. The  first  witness,  Harrington  Fitzger- 
ald, testified  as  follows:  "Q.  What  is  your 
business?  A.  I  am  editor  of  the  Item.- 
managing  editor.  Q.  By  'the  Item,'  do  yon 
mean  the  Philadelphia  newspaper,  tbe  Even- 
ing Item?  A.  Tes,  sir.  Q.  Newspaper 
shown  witness,  bearing  date  October  1, 1892, 
and  be  is  asked  if  that  is  tbe  paper  of  which 
he  is  the  editor.  A.  Yes,  sir;  this  In  the  pa- 
vet.  We  published  that  paper.  That  is, 
my  father  did.  Q.  When  did  your  father 
die?  A.  He  died  in  1891.  Q.  This  was  pub- 
lished October  1,  1892.  Ton  are  In  error 
In  saying  that  your  father  published  that 
paper,  aren't  you?  A.  It  was  published  by 
my  father's  estate.  Hlldebrand  Fitzgerald 
and  myself  were  appointed  executors,  and 
we  continued  the  publication  as  executors 
of  Colonel  Fitzgerald,  my  father.  Q.  I  no- 
tice on  tbe  editorial  page  it  Is  specified  that 
the  Item  Is  published  every  day  at  28  South 
Seventh  Street,  Philadelphia,  Pa.,  by  tbe 
Item  Publishing  Company.  Now,  who  do  I 
understand  yon  composed  the  Item  Publish- 
ing Company  October  1,  1892?  A.  There 
was  no  company  at  alL  We  published  It 
as  executors  of  ColMi^^itzgen^d.    There 
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never  was  a  company.  Q.  Wbom  do  yon 
mean  by  'we'?  A.  Myself  and  my  brother 
Hildebrand  Fitzgerald.  Q.  Wbo  were  tbe 
owners  of  tbe  paper  at  that  time?  A.  Tbe 
estate  of  Colonel  Fitzgerald.  We  represent- 
ed tbem.  •  •  •  Q.  Wben  did  yon  cease 
publishing  this  paper  as  executors?  A.  We 
haven't  ceased  publishing  tbe  paper  as  ex- 
ecntors.  It  is  still  going  on.  Q.  Still  going 
on  as  executors?  A.  Yes,  sir.  *  *  *  Q. 
As  I  understand  it,  yon  and  your  brother  Hil- 
debrand are  executors  of  your  father's  es- 
tate? A.  Yes,  sir.  Q.  And  yon  two,  as  ex- 
ecutors, have  been  publishing  the  Item? 
A.  Yes,  sir.  Q.  What  is  yonr  capacity?  A. 
I  am  manager  of  tbe  paper,— managing  edit- 
or. Q.  And  yonr  brother?  A.  He  was  busi- 
ness manager.  Q.  Has  any  of  your  other 
brothers  anjrthing  to  do  with  the  publication 
of  tbe  paper?  A.  Not  a  word.  Q.  As  to  ma- 
terial or  what  shall  go  Into  tbe  paper?  A 
Not  a  word.  It  Is  left  to  us.  We  have  ab- 
solute authority.  Q.  They  have  nothing  to 
do  with  purchasing,  making  the  bills,  or 
running  the  paper  in  any  way?  A.  Not  a 
thing."  The  following  Is  an  extract  from 
the  testimony  of  F.  F.  Brightly,  Esq.,  a 
member  of  the  Philadelphia  bar,  and  coun- 
sel for  the  estate  of  Thomas  Fitzgerald,  de- 
ceased: "Q.  That  means  those  who  own  the 
Item,  does  It  not?  A.  The  Item  is  owned  by 
tbe  estate  of  Thomas  Fitzgerald.  Q.  In  the 
Interest  of  the  five  children?  A.  Whoever 
Is  entitled  under  the  will  they  distribute  to, 
but  they  have  nothing  more  to  say  about  the 
running  of  the  paper  than  you  have.  If  you 
were  to  go  In  there  and  tell  Harrington  Fitz- 
gerald to  put  a  certain  article  In  the  pap^ 
or  to  buy  a  new  press,  they  wouldn't  do  it, 
and  they  wouldn't  do  it  for  the  other  chil- 
dren. Q.  The  five  children  own  the  Item? 
A.  The  estate  owns  the  Item.  If  they  want- 
ed to  get  ownership  of  tbe  Item,  they  would 
go  into  the  orphans'  court  and  cite  the  exec- 
utors to  file  an  account;  but  they  have  never 
done  It,  and  there  has  never  been  any  set- 
tlement of  Thomas  Fitzgerald's  estate.  Q. 
Does  anybody  evM  get  any  share  of  the 
profits,  except  the  five  children?  A.  That  I 
don't  know.  1  never  ask  my  clients  what 
they  do.  It  Is  not  my  business.  Q.  But  you 
know  of  your  own  knowledge  that  the  two 
children  represent  the  estate,  as  you  call  It, 
or  the  five  children,  in  running  tbe  Item? 
A  I  know  that  paper  is  run  by  Harrington 
and  Hildebrand  Fitzgerald  as  executors  of 
their  father.  I  knew  the  father  well,  and  I 
was  his  counsel  for  years  before  he  died." 
After  having  himself  so  clearly  shown  that 
the  Evening  Item,  at  the  time  of  the  pub- 
lication complained  of,  was  published  by 
the  executors  of  Thomas  Fitzgerald,  de- 
ceased, the  plaintiff  asked  leave  to  amend 
the  record  so  that  It  would  be  as  follows: 
'Tyndale  Palmer  v.  Harrington  Fitzgerald, 
Hildebrand  Fitzgerald,  Robert  L.  Fitzger- 
ald, Hildebrand  and  Robert  L.  Fitzgerald, 
trustees  for  Biter  Fitzgerald  under  the  last 


will  and  testament  of  Thomas  Fitzgerald, 
deceased,  and  Harrington  Fitzgerald,  trus- 
tee for  Maud  Fitzgerald  Hubbard  under  tbe 
last  will  and  testament  of  Thomas  Fitzger- 
ald, deceased,  co-partners,  trading  as  the 
Item  Publishing  Company."  This  applica- 
tion was  apparently  made  because  tbe  Even- 
ing Item  had  been  bequeathed  to  the  chil- 
dren of  the  deceased,  whom  the  plaintiff 
sought  to  make  defendants,  and  tbe  exec- 
utors had,  from  time  to  time,  paid  portions 
of  the  profits  to  them.  But  the  plaintiff, 
when  he  asked  for  this  amendment,  had  al- 
ready shown  that  the  real  publishers  of  the 
paper  at  tbe  time  of  the  alleged  libelous 
publication  were  the  executors  of  Thomas 
Fitzgerald,  and  not  his  children;  and  the 
mere  fact  that  pending  the  settlement  of 
the  estate  they  bad  paid  to  tbe  beneficiaries 
portions  of  the  profits  is  not  Inconsistent 
with  the  plaintiff's  own  proof  that  they  were 
the  real  publishers  of  the  paper.  They  were 
not  required  to  Immediately  turn  the  busi- 
ness over  to  those  to  whom  it  had  been 
given  by  the  will  of  the  decedent  He  had 
died  only  the  year  before,  and  his  estate 
had  not  yet  been  settled.  In  the  process  of 
Its  settlement,  it  was  left  to  their  Judgment 
to  determine  on  their  own  responsibility 
what  should  be  done  wltb  tbe  business.  S 
Williams,  Ex'rs,  p.  81S,  note.  And  they  had 
not  yet  passed  the  control  of  It  to  those 
whom  the  plaintiff  would  now  make  liable 
for  the  alleged  injury  to  him.  The  exec- 
utors, as  such,  continued  the  management  of 
tbe  paper,  and  could  continue  to  do  so  until 
called  to  account  by  the  beneficiaries  under 
the  will  or  creditors  of  the  estate.  Tbe  last 
amendment  asked  for  was  properly  disal- 
lowed. No  reason  was  given  for  refusing 
It  Whether  the  learned  trial  Judge  thought 
it  was  too  late  to  bring  in  these  alleged  de- 
fendants, or  that  the  amendment  was  not 
such  as  ought  to  be  allowed  under  the  stat- 
ute, we  do  not  know,  and  It  is  not  required 
of  us  to  say  whether  either  or  both  these 
reasons  would  have  been  good.  It  is  suffi- 
cient to  know  that  to  have  allowed  the  plain- 
tiff to  make  certain  Individuals  defendants, 
after  having  himself  shown  that  others  were 
responsible  for  the  wrong  of  which  he  com- 
plains, would  liave  been  manifest  error.  If 
the  amendment  had  been  allowed,  a  Judg- 
ment on  a  verdict  against  the  defendants 
brought  in  under  It  could  not  be  sustained. 
The  three  assignments  of  error  are  over- 
ruled, and  tbe  Judgment  is  affirmed. 


HAGEB  V.  WHAHTON  TP. 

(Supreme  Court  of  Pennsylvania.    July  17, 

1901.) 

DBFBCTITB  HiaHWAT— KNOWLBDOE   OF 
TOWN— HARMLESS  BRROR. 

1.  In  an  action  for  injuries  cansed  by  an  al- 
leged defect  In  a  hii^hway,  the  evidence  showed 
that  planks  of  a  bridge  did  not  cover  the  lofpi 
to  which  they  were  fastened,  and 
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tha  end  of  the  planks  waa  withoat  adequate 
aupport,  and  that  where  a  horse  stepped  close 
to  vie  bridge  at  this  place  the  earth  would  gire 
way.  The  defect  was  apparent,  and  arose  from 
the  manner  of  construction.  Held  that,  as  the 
bridge  was  erected  by  the  town  aaperrisor,  the 
town  had  notice  of  the  defect. 

2.  Where  a  defect  in  a  highway  was  appar- 
ent, and  an  accident,  if  a  horse  trod  on  that 
particular  spot,  was  inevitable,  admission  of 
evidence  as  to  alterations  made  after  the  ac- 
cident, though  erroneous,  was  no  gronnd  for 
a  reversal  of  a  judgment  for  plaintiff. 

Appeal  from  court  of  common  pleas,  Fay- 
ette connty. 

Action  by  Joseph  H.  Hager  against  the 
township  of  Wharton.  Judgment  for  plain- 
tiff, and  defendant  appeals.    Affirmed. 

B.  F.  Hopwood,  for  appellant.  J.  O.  Car- 
roll and  D.  M.  Hertzog,  for  app^lee. 

FELX,  J.  A  horse  which  the  plaintiff  waa 
riding  was  thrown  by  one  of  Its  front  feet 
being  caught  In  a  hole  at  the  edge  of  a  nar- 
row bridge  on  a  country  road,  and  the  plain- 
tiff was  seriously  injured.  The  main  con- 
tention at  the  trial  was  whether  there  was 
sufficient  evidence  of  negligence  on  the  part 
ai  tha  township  to  warrant  the  submission 
of  the  case  to  the  Jury.  The  bridge  was 
over  a  small  stream,  and  in  building  it  two 
lAgs  Iti  feet  long  and  7  Inches  in  diameter 
were  laid  18  inches  apart  at  the  edges  of  the 
stream.  On  these  logs  crosspleces  were  laid, 
to  which  planks  were  nailed.  The  space  be- 
tween the  top  of  the  foondatioa  log  and  the 
liottom  of  the  planks  at  the  edge  of  the 
bridge  was  fully  3  inches  In  height  At  the 
side  of  the  bridge  where  the  accident  hap- 
pened the  planks  were  not  wide  euough  to 
cover  fully  one  of  the  foundation  logs,  and 
extended  not  quite  to  Its  center.  The  depres- 
stens  in  the  road  at  the  sides  of  the  bridge 
were  filled  with  dirt  and  loose  stones  to  a 
level  with  the  top  of  the  planks.  There  was 
nothing  between  the  logs  and  the  planks  to 
hold  the  dirt  In  place  and  prevent  its  falllns 
Into  the  culvert,  and  at  the  end  where  the 
planks  did  not  cover  the  logs  the  dbrt  waa 
without  adeauate  support,  either  lateral  or 
vertlcaL  If  a  horse  stepped  close  to  the 
edge  of  the  bridge  at  this  place,  the  earth 
would  give  way  and  allow  his  foot  to  pass 
down  into  the  opening  between  the  plank 
and  the  log.  As  the  defect  was  apparent, 
and  arose  from  the  manner  of  construction, 
the  township  had  notice  of  it  through  its 
supervisor,  who  did  the  work.  The  question 
of  negligence  was  clearly  one  that  the  court 
could  not  have  decided  in  favor  of  the  de- 
fendant. 

At  the  trial,  testimony  was  admitted  on 
behalf  of  the  plaintiff  t»  show  that  a  month 
after  the  accident  the  supervisor  filled  a  hole 
at  the  side  of  the  bridge  with  stones.  In 
some  Instances  the  reception  of  testimony  as 
to  alterations  or  repairs  made  after  an  ac- 
cident has  been  sustained  as  in  the  nature 
of  an  admission  that  defects  existed  before 
die  accldeBt    Whether  such  testimony  should 


ever  be  admitted  Is  at  least  doubtful,  as  it 
makes  evidence  against  a  defendant  'who 
guards  against  the  recnn^nce  of  an  accident 
which  before  he  had  no  reason  to  anticipate, 
or  who,  for  the  safety  of  others,  exercises  a 
precaution  when  he  is  not  legally  bound  to 
do  so.  But  the  repairs  In  this  case  were  too 
remote  In  time  from  the  occurrence  of  the 
accident  to  be  evidence  on  the  ground  laen- 
tloned.  The  testimony  should  have  been  ex- 
cluded. We  do  not,  however,  think  that  It 
did  the  defendant  harm.  The  defect  testi- 
fied to  was  apparent  and  readily  understood. 
An  accident  was  Inevitable  If  a  horse  trod  on 
the  dirt  which  bad  no  adequate  support  at 
the  edge  of  the  plank,  and  no  admission 
could  have  made  this  clearer.  Tbe  Judgment 
Is  affirmed. 


6RAEFF  r.  FELIX  et  aL 

(Supreme  Ciourt  of  Pennsylvania.    Jaly  17, 

1901.) 

BQUITT— INJUNCTION— PliBADINO— ALLEGA- 
TIONS 0»  FRADB-QDO  WARRANTO. 

1.  A  bill  to  enjoin  the  purchase  of  certam 
land  by  the  ^oard  of  water  commissionera  re- 
cited the  ordmance  aathoriaing  the  purchase. 
and  alleged  that,  instead  of  buying  from  the 
owners,  a  certain  other  person  secured  tbe  land 
tor  $8,000,  and  subseqaently  tite  water  oommis- 
eioners  purchased  from  such  person  for  $12,000. 
Heid  not  a  sufficient  charge  of  fraud  in  tbe  pur- 
chase. 

2.  EJquity  has  no  Jurisdictkni  of  a  suit  tt>  enr 
join  the  purchase  of  certain  property  by  the 
board  of  water  commissioners  on  the  groand 
that  the  purchase  was  illegal  because  the  water 
commissioners  were  no  longer  legally  la  office, 
on  account  of  the  repeal  of  the  act  onder  'which 
they  held  office  by  a  subsequent  enactment, 
since  the  question  of  title  to  office  shonld  be 
tried  by  quo  warranto. 

3.  The  rule  that  equity,  having  acquired  jari>- 
dlction,  may  decide  all  matters  incidentally  con- 
nected with  it,  does  not  extend  to  a  case  -where 
only  some  incidental  matter  is  of  equitable 
cognisance,  and  thereby  enable  the  coart  to 
draw  In  a  main  subject  of  controiTersy,  for 
which  there  is  a  distinct  legal  remedy. 

Appeal  from  court  of  common  pleas,  Berks 
county. 

Suit  for  injunction  by  Moses  K.  Gracff 
against  George  H.  Felix  and  others,  as  board 
of  water  comnUasieners  of  tiie  city  of  Bead- 
ing, and  another.  From  a  decree  In  tavor  of 
plaintiff,  dafeudants  appeal.    Reversed. 

Henry  Maltzberger,  William  J.  Rourke. 
and  Cyrus  O.  Derr,  for  appellants.  Geo.  F. 
Baer,  for  appellee. 

MITCHELL,  J.  This  decree  must  be  re- 
versed for  want  of  equitable  Jurisdiction 
over  the  subject-matter  of  the  controversy. 
The  bin  was  filed  by  a  citizen  and  taxpa.jet 
of  the  city  of  Beading  to  enjoin  the  board  of 
water  commissioners,  organized  and  holding 
office  under  the  act  of  Harch  21,  1S65  (P.  L. 
455),  from  the  purchase  of  certain  propaty 
adjoining,  the  Hampden  reservoir.  It  appear- 
ed by  the  bill  that  the  purchase  bad  been 
duly  authorized  by  the  city  councils^  and  the 
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^     money  appropriated  to  the  water  connnlssion- 

*  ers  for  that  purpose.  The  grayamen  of  the 
^  bill,"  however,  was  that  the  purchase  was 
^     an  Illegal  expenditure  of  the  public  money, 

*  because  the  water  commissioners  were  no 

*  longer  legally  In  office  by  reason  of  the  re- 
'     peal  of  the  act  of  1865  by  the  act  of  May  23, 

*  1889  (P.  L,  808)  art  12.  providing  for  the  In- 
'  corporation  and  government  of  cities  of  the 
'  third  class.  The  bill  further  charged,  upon 
'  information  and  belief,  tltat  '^e  real  pnr- 
'  pose  of  the  purchase  of  said  tract  of  land 
'  was  not  for  the  extension  of  the  water- 
'  works,  but  was  Intended  to  beautify  the  sur^ 
I  roundlngs  of  the  Hampden  reservoir,  and 
^  practically  convert  it  into  a  park;  that  the 
'       said  tracts  of  land  are  not  necessary  for  any 

legitimate  purposes  of  or  pertaining  to  the 
waterworks;  the  scheme  of  purchase  is  an 
unlawful,  extravagant,  and  wasteful  expendi- 
ture of  public  money."  As  the  city  has  pow- 
er to  purchase  for  a  park  as  well  as  for  wa- 
terworks, and  as  the  expenditure  of  the  pub- 
lic money  for  eltber  purpose  is  a  matter  of 
ninnlcipal  discretion,  committed  to  the  coun- 
cils, and  not  requiring  the  consent  of  indl- 
Tidnal  taxpayers  or  the  courts,  it  is  manifest 
that  thia  charge  is  a  mere  makeweight,  which 
adds  nothing  to  the  bill.  The  bill,  howevM, 
after  reciting  the  ordinance  authorizing  ilie 
purchase  of  the  Llvlngood  and  other  lands, 
charged  as  follows:  "(7)  That  Instead  of 
purchasing  the  property  from  Messrs.  Llv- 
lngood. I^eas,  Clay,  and  Beldler,  who  at  the 
time  of  the  passage  of  the  ordinance  were 
the  owners  tti^eof,  one  Joseph  P.  O'Reilly, 
of  the  dty  of  Reading,  purchased  from  the 
then  owners  some  of  the  sevoral  tracts  of 
land  specified  in  the  item  referred  to  in  the 
preceding  paragraph  for  the  aggregate  sum 
of'  elg^t  thousand  five  hundred  and  fifty  dol- 
lars ($8,300).  (8)  That  on  3d  AprU,  1000, 
the  board  of  water  commissioners  authorized 
the  pnrchase  of  said  property  from  the  said 
.Toseph  P.  O'Reilly  for  the  sum  of  twelve 
thousand  dollars  (912.000),  and  on  the  28th 
day  of  April.  1000,  they  caused  a  warrant 
for  the  said  sum  to  be  made  out  to  the  said 
Joseph  P.  O'BelUy  in  payment  of  the  said 
purchase."  This,  if  properly  pleaded,  would 
be  a  charge  of  fraud,  and  a  clear  ground  for 
equitable  intervention.  But  it  is  not  well 
pleaded.  Fraud  must  be  clearly  averred,  not 
left  to  mere  inference.  So  far  as  the  aver- 
ments of  the  bill  go,  there  is  notblag  at  all 
to  show  collusion  or  fraudulent  combination 
I>etween  the  commissioners  and  O'Reilly. 
lie  may  have  been  merely  a  sharp  observer, 
who  stepped  in  and  got  an  option  on  the  land 
while  the  commissioners  were  coniUdering 
the  purchase.  Notwithstanding  its  want  of 
precision,  however,  had  the  court  regarded 
this  aa  a  substantive  part  of  the  bill  it 
should  have  given  the  defendants  an  oppor- 
tunity to  answer  and  deny  the  fraud.  But 
on  demurrer  by  the  defendants  setting  up 
that  the  act  of  1866  was  not  repealed,  that. 
the  city  of  Beading  had  the  powor  to  pur- 


cliase,  and  that  ttie  bill  made  no  case  tor 
equitable  relief,  the  court  not  only  decreed 
for  the  plaintiff,  Irat  went  far  beyond  the 
pray«r  of  the  bill,  declaring  the  act  of  1865 
repealed,  restraining  the  defendants  from 
acting  as  water  commissioners  or  attempting 
to  manage  the  affairs  of  the  water  depart- 
ment, and  commanding  the  city  coudoUs  to 
establish  a  water  department  under  the  act 
of  1SS9. 

From  the  terms  of  the  blU,  as  well  as  the 
treatment  of  it  by  counsel  and  the  court.  It 
is  plain  that  its  real  and  substantial  pur- 
pose was  to  get  a  decision  that  the  act  of 
1865  was  repealed  by  the  act  of  1880,  and 
that  the  commissioners  had  thus  been  legis- 
lated out  of  olflce.  This  Is  not  the  province 
of  a  biU  In  equity.  The  commissioners  were 
officers  de  facto,  exercising  their  functions 
under  a  statute  which  had  been  for  years 
acted  upon  as  the  existing  law.  The  proper 
remedy  to  try  the  validity  of  their  title,  un- 
der such  statute,  was  by  quo  warranto. 

It  is  quite  true,  as  held  by  the  learned 
Judge  below,  that  equity,  having  acquired 
Jurisdiction  of  a  case,  may  decide  all  mat- 
ters incidentally  connected  with  it,  so  as  to 
make  a  final  determination  of  the  whole  sub- 
ject: but  this  rule  does  not  extend  to  a  case 
where  only  some  Incidental  matter  is  of 
equitable  cognizance,  and  thereby  enable  the 
court  to  draw  in  a  main  subject  of  contro- 
versy which  has  a  distinct  and  appropriate 
legal  remedy  of  its  own.  That  is  the  pres- 
ent case.  The  only  subject  of  equitable  cog- 
nizance in  the  case  is  found  in  the  contem- 
plated purchase,  which  is  a  mere  incident  to 
the  main  purpose  of  the  bill,  and  ia  only 
pleaded  Inferentlally. 

As  it  may  be,  however,  that  this  inade- 
quate averment  of  the  fraud  was  the  acci- 
dental result  of  the  supposed  superior  im- 
portance of  the  question  of  repeal  of  the  act 
of  1865,  plaintiff.  If  he  desires  really  to  con- 
test the  alleged  fraud,  may  apply  to  the 
court  below  to  withdraw  that  part  of  his 
bin,  so  that  It  may  not  become  res  adjudi- 
cata  by  the  decree  in  the  present  case.  Sub- 
ject to  such  leave,  the  decree  Is  reversed,  the 
Injunction  dissolved,  and  the  bill  directed  to 
be  dismissed,  wltli  costs. 


BUSH  T.  BUSH  et  aL 

(Sopresae  Caurt  of  Pennsylvania.    July  17, 

1901.) 

ACTION  ON  BBALBD  NOTB-EVIDBNOB. 

Action  was  looafiht  on  a  note  deolaied  to 
be  a  sealed  instrument,  and  the  evidence  show- 
ed that  the  note,  when  oriBinally  executed,  was 
a  simple  note,  and  was  altered  to  a  specialty 
several  years  later,  by  adding  the  words,  "Wit- 
ness my  hand  and  seal,"  before  the  maker's  sig- 
nature, and  the  "[Seal.]"  after  the  signature, 
which  latter  addition  was  made  by  the  maker 
himself,  the  former  being  made  at  tho  maker's 
rwinest.  fleU,  that  the  evidence  was  sufficleDt 
to  support  a  judgment  in  favor  of  plaintiff  as 
on  a  sealed  instrument. 
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Appeal  from  court  of  common  pleas,  haxt- 
caster  county. 

Action  by  Annie  M.  Bush  against  Annie 
M.  Buab  and  Howard  W.  Bush,  executors 
of  Levi  L.  Bush,  deceased,  to  recover  on  a 
note.  From  a  Judgment  In  favor  of  plain- 
tiff, defendant  Howard  W.  Bush  appeals. 
Affirmed. 

The  following  is  the  opinion  of  the  court 
below: 

"This  case  was  tried  before  the  late  Hon- 
orable H.  C.  Brubaker,  and  a  verdict  was 
rendered  In  favor  of  the  plaintiff  for  the 
sum  of  $64,256.25.  The  reasons  assigned 
why  a  new  trial  should  be  allowed  are:  (1) 
The  court  erred  In  the  charge  and  the  an- 
swers to  the  points  submitted.  (2)  Since 
the  trial  of  the  above  case,  a  paper  has  been 
found,  signed  by  Annie  M.  Bush,  the  plain- 
tiff, setting  forth  that  from  January,  1891, 
until  his  death,  L.  L.  Bush  was  of  unsound 
mind,  and  was  unfit  to  do  business,  the 
plaintiff  having  testified  that  the  note  or 
paper  upon  which  the  suit  was  brought  was 
altered  in  the  year  1891.  (3)  The  said  paper 
so  signed  by  the  plaintiff  could  by  no  or- 
dinary diligence  have  been  produced  at  the 
trial  so  that  it  could  be  offered  in  evidence, 
the  defendants  having  no  reason  to  antici- 
pate any  evidence  on  the  part  of  the  plain- 
tiff as  to  an  alteration  of  the  paper  or  obli- 
gation in  suit  having  been  made  in  1891, 
the  same  having  been  declared  upon  as 
made  in  1884. 

"The  basis  of  the  suit  la  a  promissory 
note,  which  reads  as  follows:  'Bird  In 
Hand,  April  4,  1884.  One  year  after  date 
I  promise  to  pay  to  Annie  M.  Bush  the  sum 
of  thirty-seven  thousand  five  hundred  dol- 
lars, without  defalcation,  for  value  received, 
with  lawful  Interest.  Witness  my  hand  and 
seal.  L.  L.  Bush.  [Seal.}'  Upon  the  trial 
the  plaintiff  called  a  witness  to  prove  the 
signature  of  tUe  decedent,  and  then,  proving 
his  death  as  having  taken  place  November 
23,  1894,  offered  the  note  In  evidence,  and 
rested.  By  this  same  witness  It  was  shown 
that  the  body  of  the  note  was  In  the  hand- 
writing of  Mrs.  Bush,  the  plaintiff.  The  de- 
fendants' counsel  then  called  the  plaintiff 
as  on  cross-examination.  She  testified  that 
the  note  was  written  some  time  in  April, 
1885.  That  she  wrote  the  body  of  It,  and 
that  all  of  It  was  written  at  one  time,  ex- 
cept the  words,  'Witness  my  hand  and 
seal,*  which,  she  thought,  were  written  In 
1891,  but  she  could  not  tell  positively  what 
year  it  was.  She  said  she  added  those 
words  in  Mr.  Bush's  presence.  At  his  re- 
quest, she  got  the  note  and  added  them  to 
It.  This  was  done  at  Bird  In  Hand,  and  no 
one  was  present  at  the  time  but  her  hus- 
band and  herself.  She  said  her  husband 
owed  her  the  $37,500.  That  he  had,  in  1879, 
given  her  $50,000  of  Philadelphia  &  Reading 
Railroad  bonds,  and  In  1880  he  asked  her 
for  them,  and  she  gave  them  to  him  to 


make  use  of,  he.  at  the  time;  saying;  be 
might  make  use  of  them  or  he  mlgbt  not. 
If  be  did  not  use  them  he  would  brlns:  tbem 
back,  and  if  be  did  he  would  fix  it  ri^bt 
with  her.  That  after  the  matter  had  ran 
on  for  some  time,  and  Ck>L  Bush  was  going 
West  to  build  railroads,  he  said  to  ber: 
'Mother,  now  we  will  fix  up  that  bond  mat- 
ter between  us.  I  gave  you  those  bonds  in 
order  that,  if  anything  would  happen  to  me. 
you  would  have  enough  to  keep  yon.  Sit 
down  to  the  desk  this  morning,  and  we  'will 
fix  up  that  bond  matter  between  us.'  Sbe 
then  wrote  the  note  and  he  signed  It,  and 
be  allowed  seventy-five  cents  on  the  dollar 
for  the  bonds,  as  that  was  what  he  thouglit 
they  were  worth  at  the  time  she  grave  tbem 
to  him. 

"After  the  verdict,  depositions  were  talcea 
for  and  against  this  rule.  On  September  19, 
189G,  Howard  W.  Bush  testified  he  was  one 
of  the  executors,  and  was  present  at  the 
trial  on  February  25,  1896.  That  lie  liad 
been  told  by  Judge  McMuUen  the  note  upon 
which  the  suit  was  brought  was  dated  in 
1884,  and  he  saw  It  for  the  first  time  in  the 
court  house  the  morning  of .  the  trial,  and 
had  no  knowledge  or  intimation  it  had  not 
been  executed  on  the  day  It  bore  date  until 
that  day.  He  then  presented  a  letter, 
whlcht  he  said,  could  not  have  been,  with 
reasonable  diligence,  presented  upon  the 
trial.  This  letter  was  signed  by  Mrs.  Annie 
M.  Bush  and  himself.  He  stated  he  wrote 
it  at  the  suggestion  of  a  lawyer  In  the  West 
They  were  contemplating  a  suit  for  the  es- 
tate against  some  other  people,  and  their 
counsel  appeared  to  lay  great  stress  on  his 
father's  mental  condition  when  he  made 
some  contracts  in  1891  and  1892,  and  asked 
them  if  they  were  willing  to  sign  a  paper, 
a  pencil  copy  of  which  was  sent  to  them, 
showing  his  father's  mental  condition  at 
that  time.  The  letter  thus  signed  read  as 
follows:  'Bird  In  Hand,  Pa.,  April  2,  1894. 
Mr.  John  W.  North,  Neosho,  Mo.— Dear  Sir: 
Yours  of  date  of  March  24,  1894,  is  at  hand, 
and  contents  noted.  We  are  willing  to  tes- 
tify that  Col.  L.  li.  Bush  was  of  unsound 
mind  from  January,  1891,  until  Iiis  death, 
and  that  he  was  consequently  unfit  to  do 
business,  and  we  think  that  undue  advan- 
tage was  taken  of  his  condition  by  some 
parties,  to  the  great  Injury  of  Iiis  estate. 
Believing  the  time  is  Important,  we  await 
your  further  opinion,  and  hope  to  hear  from 
you  very  soon.  Yours,  resp.,  Annie  M.  Bush, 
H.  W.  Bush,  as  EJxecutors.' 

"On  June  9,  1898,  further  depositions  were 
taken  on  this  rule.  Dr.  Samuel  T.  Davis 
testified  that  CoL  Bush  consulted  him  pro- 
fessionally on  March  9,  1891,  and  he  con- 
tinued to  attend  blm  until  the  date  of  his 
death.  He  says  he  was  suffering  from  par- 
esis, and  scarcely  knew  his  own  name,  and 
was  entirely  mentally  incapacitated.  He 
says  that,  from  the  nature  of  the  disease, 
he  must  have  beeen  8ufferln|f  from  it  for 
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leveral  months,  and  be  did  not  tbink  he 
ras  able  to  transact  any  business  after  the 
Ime  he  saw  him.  John  W.  Bush,  who  Is 
1  son  of  decedent,  testified  he  was  with  his 
ather  in  Neosho,  Mo.,  In  December,  1890. 
U  that  time  bis  father's  mind  was  affected, 
ind  he  did  not  seem  to  know  the  witness. 
2e  saw  him  again  in  June,  1881,  when  his 
condition  was  much  worse.  Howard  W. 
}u8h  was  again  examined,  and  testified  he 
Iso  was  In  Neosho  In  December,  1890.  That 
le  was  the  secretary,  auditor,  assistant 
reasurer,  and  assistant  general  manager  of 
be  Kansas  City,  Ft  Smith  &  Southern  Rall- 
oad,  and  was  also  engaged  with  a  partner 
Q  building  part  of  the  line.  When  be  re- 
urned  on  the  evening  of  the  16tb  of  Decem- 
ler  he  found  that  bis  father  had  been  un- 
rell,  and  went  to  tlie  house  to  see  him. 
le  says  he  found  him  in  a  deplorable  con- 
litioD.  He  did  not  speak  to  any  one  that 
vening.  Was  very  stupid,  nervous,  twirled 
lis  fingers,  and  did  not  take  any  Interest 
Q  anything  going  on  about  him.  The  next 
lay  be  seemed  to  be  better,  but  Immedlate- 
y  called  the  witness  'NorQi,'  and  the  day 
fter  he  called  the  witness  'Flckinger.'  He 
Iso  stated  he  had  no  doubt  what  his  condi- 
ion  was;  that  be  was  totally  incapable  of 
inderstaudlng  what  was  said  to  bim,  and 
ould  not  bold  an  intelligent  conversation. 
>n  March  21,  1900,  an  additional  deposition 
>f  Howard  W.  Bush  was  taken.  In  this 
le  testified  that  Judge  McMuIlen  first  rep- 
esented  the  executors,  and  the  witness  had 
uggested  the  employment  of  Mr.  Nauman 
s  additional  counsel,  and  he  states  this  was 
terfectly  agreeable  to  Mr.  McMuIIen.  The 
vitness  employed  Mr.  Montgomery  at  a  la- 
er  date,  and  was  present  when  a  consulta- 
ion  was  had  wltb  reference  to  bis  assocla- 
ion  in  the  case.  He  says  be  consulted 
udge  McMullen  quite  often,  and  Judge  Mc- 
rlulien  and  Mr.  Nauman  consulted  together 
luring  the  trial  of  the  case.  He  says  it  was 
.  dark  morning  when  the  trial  was  bad, 
nd  Mr.  Nauman,  Mr.  McMullen,  and  blm- 
elf  walked  over  to  the  window  to  examine 
be  note.  He  had  repeatedly  made  requests 
0  see  the  note  (four  or  five  times),  and 
Iways  met  with  some  excuse  (that  Mrs. 
tush  had  it,  or  Mr.  Brown  would  get  It); 
tut  he  never  saw  It  until  that  morning,  and, 
rhen  they  went  over  to  window,  'Mr.  Nau- 
nan,  rather,  bad  the  note,  and  he  said, 
Wliy,  this  looks  as  if  it  was  altered;"  and 
udge  McMullen  got  it  from  him,  and  said, 
'Why,  yes.  It  does  look  so;  has  that  ap- 
learance;"  and  then  they  left  the  window, 
ind  walked  over  a  little  further  from  the 
v-lndow,  and  Mr.  Nauman  said,  "Well,  this 
s  the  first  I  knew  of  anything  of  this  soft, 
lud  I  guess  the  only  thing  we  can  do,  in 
irder  to  find  out  everything  about  it,  as  no- 
)ody  appears  to  know  anything  about  it,  is 
o  ask,— put  Mrs.  Bush  on  the  stand,— and 
ry  to  find  out  when  It  was  altered  and  by 
vlioui;"'   and  Judge  McMullen  consented. 


He  further  stated  Judge  McMullen  did  not 
tell  blm  that  he  could  not  defend  the  suit, 
nor  did  he  tell  him  that  he  had  been  con- 
sulted by  witness'  father  or  mother  with 
reference  to  this  note.  It  was  admitted  that 
Judge  McMullen  signed  the  reasons  for  a 
new  trial,  and  he  seems  to  have  been  pres- 
ent at  the  taking  of  part  of  the  depositions. 
"On  the  same  day  counter  depositions  were 
taken:  Judge  McMullen  testified  that  Mr. 
Nauman  really  represented  the  estate. 
When  the  suit  was  brought,  he  bad  notified 
Mrs.  Bush  and  Howard  Bush  that  he  could 
not  act  In  the  trial,  because  he  bad  been  con- 
sulted by  Mr.  and  Mrs.  Bush  in  reference  to 
the  subject-matter  long  before  the  suit  was 
brought,  and  he  did  not  ask  any  questions 
and  did  not  participate  at  all  In  the  trial. 
He  stated  that  he  knew  Col.  Bush  in  the 
year  1891,  and  subsequently  came  into  fre- 
quent contact  and  consultation  with  him. 
He  had  business  transactions  with  him  dur- 
ing that  year,  before  and  after,  and  at  the 
times  be  saw  and  conversed  with  him  he  was ' 
In  possession  of  his  intellectual  faculties  and 
mentally  in  a  condition  to  do  business,  ex- 
cept on  one  occasion,  when  he  visited  him  at 
his  home  at  Bird  in  Hand,  early  in  1881. 
when  be  was  sick  in  bed  and  very  weak 
bodily.  The  witness  did  not  notice  any  par- 
ticular mental  impairment,  but  would  not 
have  considered  him  fit  to  transact  any  im- 
portant business,  by  reason  of  bis  physical 
Illness.  He  further  stated  that  Col.  Bush  and 
his  wife,  on  two  different  occasions,  consult- 
ed with  him  in  regard  to  their  business  trans- 
actions and  financial  relations,  and  Ck>l.  Bush 
admitted  to  Mrs.  Bush,  in  his  presence,  that 
he  was  indebted  to  her.  He  said,  in  the  sum- 
mer of  1891  they  came  to  see  him  with  this 
note.  Before  they  came  together.  Col.  Busb 
called  upon  him  by  himself,  and  stated  he 
desired  to  deed  all  his  property  in  this  county 
over  to  bis  wife,  as  he  was  In  some  financial 
difficulties  out  in  the  West,  and  did  not  know 
what  the  result  would  be,  and  he  wished  to- 
protect  her.  The  witness  says  he  explained 
to  him  that  a  transfer  from  a  husband  to  his 
wife  would  only  be  valid  as  against  creditors 
If  she  had  a  bona  fide  claim  against  him,  and 
be  then  said  be  was  so  indebted  to  his  wife, 
and  that  she  had  his  note  for  $37,500,  and 
stated  that,  some  years  before,  he  had  built 
a  railroad  and  bad  given  her  $50,000  of 
bonds,  which  were  worth  seventy-five  cents 
on  the  dollar,  and  he  then  was  not  indebted, 
had  plenty  of  money,  and  bad  made  bis  wife 
a  present  of  these  bonds.  Subsequently  be 
became  involved  in  some  railroad  deals,  and 
wished  to  use  the  bonds,  and  he  then  came 
and  borrowed  them  from  his  wife,  and  fail- 
ed to  replace  them,  and  some  time  after- 
wards he  gave  her  this  note  for  $37,500  to 
repay  the  bonds.  Judge  McMullen  says  that 
be  prepared  the  deeds  for  bis  Bird  in  Hand 
property,  bis  Green  Tree  farm,  and  his  house 
on  Pine  street,  in  this  city;  but  the  amount 
of  the  consideration  did  not  make  $37,500, 
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and  the  decedent  directed  him  to  draw  up  a 
Judgment  bond  for  the  balanceii  Subsequent- 
ly, he  came  up  with  his  wife,  and  witness 
anggested  that.  Inasmuch  as  the  married  wo- 
man's property  act  had  been  passed  a  num- 
ber of  years  before,  he  did  not  know  what 
the  effect  of  the  act  might  be,  and  suggested 
th«t  he  add  the  words,  'Witness  my  hand  and 
seal,'  and  put  a  scroll  seal  after  his  name 
to  the  note,  and,  when  Mr.  and  Mrs.  Bush 
came  together,  she  had  this  note,  and  pro- 
duced it,  and  somebody  had  added.  'Witness 
my  hand  and  seal.'  and  made  a  scroll  seaL 
At  this  tlme^  he  testifies.  Col.  Bush  was  In 
hia  right  mind,  and  entirely  capable  of  trans- 
acting business. 

"This  appears  to  be  the  substance  of  the 
depositions,  and  perhaps  we  have  rehearsed 
thwn  at  greater  length  than  is  necessary  for 
the  determination  of  this  controversy;  bnt 
tlie  case  Is  an  Important  one.  and  should  be 
carefully  reviewed. 

"There  is  considerable  contradictory  testi- 
mony between  Judge  McMuUen  and  Howard 
W.  Bush  concerning  the  exact  relation  which 
Judge  McMnllen  held  to  Mr.  and  Mrs.  Bush, 
and  afterwards  to  the  estate.  We  do  not 
think  that  any  good  would  result  from  enter- 
ing into  the  subject  of  this  dispute.  So  far 
as  Mr.  Xanman  Is  concerned,  we  feel  sure 
tliat.  If  he  had  had  full  knowledge  of  the 
consideration  for  the  note  and  the  altering 
of  it  before  the  trial,  he  would  have  neither 
made  this  application  nor  permitted  his  client 
to  swear  to  what  manifestly  In  that  case 
would  have  been  a  falsehood.  These  ques- 
MoBS.  however,  are  not,  in  onr  Judgment  here 
strictly  InTolred.  It  will  be  observed  that 
the  si^fuitiire  of  CoL  Bush  to  the  note  is  not 
dispnted.  It  was  not  necessary  tliat  the  seal 
be  attached,  aa  betweoi  husband  and  wife, 
to  make  the  mote  efficacious.  It  was  Just  as 
good  with  as  without  a  seal,  and  the  statute 
•f  limitations  did  not  begin  to  run  against 
Mrs.  Bush  until  her  husband's  death.  Tow- 
ers V.  Hagner,  3  Whart.  48;  Freller  v.  Kear, 
128  Pa.  476,  17  AU.  668,  906,  8  L.  B.  A.  838; 
MarstelVer  v.  Marsteller,  93  Fa.  360,— to  which 
many  other  citations  might  be  added.  Tta»e- 
fore,  takiug  the  situation  of  the  parties  aa  It 
•rlginally  existed,  it  is  very  evident  that.  In 
attempting  to  make  more  certain  the  condi- 
tions of  the  note,  this  present  dlfilculty  has 
arisen. 

"Let,  OS.  therefore,  consider  briefly  the  ef- 
fect of  the  granting  of  a  new  trial  upon  the 
sitnatlon  cf  the  parties.  If  it  should  be 
granted,  the  plaintiff,  upon  the  new  trial, 
woold,  as  In  the  preceding  one,  after  proving 
the  signature,  offer  the  note  in  evidence. 
The  defendants,  alleging  an  alteration  on  the 
faec  of  the  note,  would  likely  object  to  Its 
admission.  If  the  court  should  hold  that 
there  was  an  apparent  alteration  on  the  face 
of  the  note,  Mrs.  Bnah  not  being  a  competent 
witness.  Judge  McMuUen  could  be  called  to 
prave  the  admissions  made  In  the  presence 
•e  both  the  potties.    We  thlnk:hli  tsstlnxmy 


iB  not  of  such  a  confidential  character  as  to 
be  excluded  on  that  ground,  and  could  be 
properly  admitted.  With  it  before  tbe  Jury, 
the  note  would  be  admitted,  and  would,  with- 
out doubt,  result  in  a  verdict  for  plaintiff. 
Or,  in  case  the  conrt  should  hold  that  there 
was  no  apparent  alteration  on  its  face,  tlie 
note  would  be  admitted  wltliout  any  testi- 
mony. In  either  event,  the  plaintifTs  prima 
facie  case  would  be  made  out.  In  ttte  latter 
case,  the  defendants  would  be  obliged  to  call 
Mrs.  Bush.  The  question  of  the  mental  in- 
capacity of  Col.  Bush  in  18B1,  the  alleged 
time  of  the  altering,  would  then  arise,  and 
the  other  testimony  on  that  branch  of  the 
case  would  then  be  admitted.  Would  sncb 
testimony  affect  materially  the  note  itself, 
it  having  been  given  in  1885,  and  there  be- 
ing no  possible  proof  to  contradict  that  phase 
of  the  case?  It  would  seem,  after  examin- 
ing all  the  evidence,  that  the  defense  on  this 
ground,  even  conceding  It  could  be  intro- 
duced, would  likely  prove  futile,  and  a  eoo- 
tlnuation  of  the  contest  would  be  fraught 
with  no  good  results  to  any  of  the  parties 
concerned.  Viewing  it  in  this  ll^t,  we  think 
no  different  result  could  be  fairly  reached 
than  that  arrived  at  on  tlie  trial,  and,  there- 
fore, the  prop^  disposition  to  make  of  the 
case  is  to  discharge  this  rule.  Bnle  dlachar- 
ged." 

C.  E.  Montgomery,  for  appeUant.  W.  U. 
HenseL  for  appellees. 

PSB  CURIAM.  The  verdtet  waa  rendered 
in  this  case  on  the  2Sth  of  February,  1898, 
in  favor  of  the  plalntlO.  in  the  snm  of  $64.- 
26e.2(L  On  the  6th  of  March,  1896,  reaaaas 
for  a  new  trial  were  filed,  and  on  the  aame 
day  a  rule  to  show  cause  was  granted.  The 
rule  was  costlnned  from  that  time  to  the 
22d  of  March,  190»,  when  the  rule  to  show 
cause  was  argued,  and  oa  the  26tfa  of  May, 
1800,  the  rule  for  new  trial  waa  discharged. 
Oa  the  ISth  of  January,  ISOU,  the  tary  fee 
was  paid,  and  Judgment  waa  entered  on  the 
verdict  On  the  same  day  an  appeal  was 
taken  to  this  court 

The  appeal  was  based  on  the  defendants' 
point  as  follows,  to  wit:  "The  action  in  this 
case  being  upon  a  sealed  instrument  or  a 
specialty,  and  the  plaintiff  having  testified 
that  the  instrument  on  wfaldi  salt  la  toongfat 
was  originally  an  ordinary  promissory  note 
executed  in  1886,  and  altered  to  a  specialty 
In  1801  by  adding  the  words,  'Witness  my 
hand  and  seal,'  before  the  signature  of  L.  L. 
Bush,  and  the  '[Seal]'  after  his  slgnative, 
there  can  be  no  recovery  la  this  acttoa."  To 
this  the  court  replied  as  follows:  "We  say 
to  yoin  we  are  oUlged  to  refuse  to  answer  this 
point  In  ttie  affirmative.  The  plaintiff  her- 
self was  called  by  the  defendants  on  tlte 
stand,  nnder  CBOssi-examtBation,  and  ake  tes- 
tified positively  that  Um  alteratloosa  tat  this 
note  ao  made  were  madespecially  at  the  re- 
quest of  tiie  deoeaaed.  her  hnaband,  and  that 
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t±ke  scroll  seal  Itself  was  added  to  it  by  the 
<l.«cea8ed.  This  testimony  has  been  uncon- 
tr-adlcted,  and,  U  believed  by  you,  your  ver- 
d  ict  should  be  promptly  rendered  for  the 
Etlalntiff  In  this  case  for  the  fuU  amount, 
■with  Interest"  As  we  have  already  seen, 
t:lie  verdict  was  rendered  as  above  stated. 
TTie  case  was  tried  before  Judge  Brubaker, 
xxxid  resulted  In  a  verdict  In  favor  of  the  plaln- 
t;ifr.  After  that,  and  pending  the  rule  under 
c<nisideratlon,  Judge  Laudls  filed  an  opinion 
In  which  all  the  circumstances  having  a  bear- 
ing on  the  question  Involved  in  the  case  were 
presented,  and  resulted  In  a  discbarge  of  the 
rale  to  show  caase.  Upon  a  careful  ccnsld' 
eration  of  the  case,  we  conclude  that  the 
rule  was  properly  discharged.  We  therefore 
dliiiniss  the  as8lgnm«it,  and  a£arm  the  Judg- 
ment entered  on  the  revdict  in  the  court  be- 
low. 


SDIBER  T.  PETTITT. 

(Sapreme  Court  of  Pennsylvania.    Jtdy  17, 

1901.) 

HUSBAND  AND  WIFIC— ACTIONS  FOR  DAMAOBS 

—DEBAUCHERY  OP  WIPE— INBTRUO- 

TIONS-WIDBNCB. 

1.  A  hnsband's  ri^ht  to  damages  from  a  man 
yrito  debauches  hia  wife  la  not  precluded  by  the 
fact  that  his  wife  was  equally  guilty  In  making 
improper  advances,  such  fact  being  merely 
proper  te  be  considered  in  mitigation  of  dam- 
asee. 

2.  In  an  action  by  a  huiband  for  damages 
for  debauching  his  wife,  an  instruction  that, 
to  establish  defendant's  guilt,  the  jury  must 
l>e  satisfied  by  a  preponderance  of  the  evidence 
that  the  facts  must  be  such  as  to  satisfy  a  rea- 
sonable and  just  man  beyond  a  reasonable 
donbt  that  the  adultery  charged  was  commit- 
ted, is  erroneons,  rince  plaintltC  is  entitled  to 
i-eeover  on  a  preponderance  of  the  evidence. 

3.  A  statement,  in  an  instruction  in  an  action 
by  a  husband  for  debauching  hia  wife,  that 
plaintiff  had  sought  to  prove  the  fact  of  adul- 
tery by  circnmstances  from  which  the  inter- 
course might  be  inferred,  is  reversible  error, 
^rhere  the  wife  testified  positively  to  repeated 
acts  of  adoltery,  giving  the  details  of  every  cir- 
canstance. 

4.  The  fact  that,  after  the  jury  had  been  oat 
some  time,  the  court  recalled  them,  and  sought 
to  correct  erroneous  Instructions  by  stating  the 
correct  rale  of  law,  did  not  core  tbe-  error. 

Appeal  from  conrt  of  common  pleas;  Ju- 
niata county. 

Action  for  damages  by  Isaac  N.  Selber 
against  Adam  J.  Pettitt  From  a  judgment 
in  favor  of  defendant,  platntiff  appeals.  Re- 
versed. 

J.  C.  Bncher,  WUberforce  Schweyer,  and 
J.  Howard  Neely,  for  ac4;>ellant  Louis  B. 
AtklDBOB  and  Frank  M.  ii.  Pennell,  for  ay- 
pellea. 

DEAN,  J.  S^ber,  tbe  plaintiir,  and  bis 
wife;  Anna  B.  Jacobs,  were  married  In  De- 
cember, 1878.  So  far  as  appears,  tli«y  were 
at  the  time  reputable  young  persons.  She 
was  tbe  only  daughter  of  a  wealthy  and 
prominent  citizen,  and  inherited  most  of  his 
eatate.    Both  moved  in  the  best  social  dr- 


clea  of  the  neighborluMxL  After  marriage 
they  went  to  housekeeping  In  Port  Boyal, 
a  village  in  Juniata  county,  and  lived  hap- 
pily together  until  1883.  In  the  meantime 
two  children  were  bom.  The  defendant, 
Pettitt,  was  a  reputable  country  merchant 
of  the  village,  having  a  wife  and  family. 
In  the  year  1893  an  intimacy  sprang  up 
between  Pettitt  and  Mrs.  Seiber,  which  con- 
tinued to  the  year  1895.  From  the  first 
it  was  of  such  character  as  to  attract  the 
notice  and  suspicions  of  the  neighborhood. 
In  fact,  the  conduct  of  both  parties  was  so 
slgulUcant  of  wrongdoing  that  It  would  have 
been  strange  if  It  bad  not  created  doubts 
of  innocence.  When  tbe  husband,  Seiber, 
became  convinced  of  the  guilt  of  his  wife 
and  the  criminal  conduct  of  Pettitt,  he  sep- 
arated from  her,  and  brought  this  suit  for 
damages.  The  manifest  weight  of  the  evi- 
dence clearly  established  the  fact  of  crim- 
inal Intimacy.  True,  defendant  denied  un- 
der oath  actual  adultery;  bat  tbe  wife's 
own  testimony  admitted  it;  not  occasionally, 
but  time  after  time,  kept  up  weekly  for 
years,  accompanied  with  numerous  facts 
and  circumstances.  And  her  story  was  cor- 
roborated throughout,  not  only  by  proof  of 
these  circumstances,  but  by  the  testimony 
of  numerous  witnesses  as  to  the  truth  of 
her  testimony  In  every  particular  except  the 
actual  sexual  intercourse.  If  ever  the  man- 
ifest weight  of  the  testimony  established  a 
fact,  it  established  here  long-continued  adul- 
terous Intercourse.  But  tbe  evidence  point- 
ed with  more  or  less  slgnlQcance  to  the 
fact  that  the  wife  was  as  active  In  luring 
him  from  the  path  of  virtue  as  he  was  In 
enticing  her  into  his  embraces.  But  at  the 
trial  of  the  cause  the  learned  judge  of  the 
court  below  seems  to  have  assumed  that 
plalntlfTs  wife  was  a  wanton,  and  that  de- 
fendant was  a  weak  brother,  who  fell  be^ 
cause  of  her  allurements,  and  therefore  she 
was  deserving  of  censure,  he  of  sympathy. 
Actuated  by  this  sentiment,— which  did  him 
no  discredit  if  displayed  elsewhere  than  in 
the  court  room,— he  fell  into  grave  error. 
His  charge  made  the  case  to  turn  on  the 
fact  of  sexual  intercourse,  which,  in  tbe  face 
of  tbe  undisputed  evidence,  could  not  rea- 
sonably be  questioned,  instead  of  on  the 
extent  of  damages  which  was  fairly  In  dis- 
pute. He  gave  undue  prominence  to  the 
oath  of  defendant,  and  belittled  all  the  evi- 
dence of  plaintiff.  The  charge  was  partial, 
and  did  gross  injustice  to  plaintiff,  who  was 
a  wronged  husband.  Tbe  man  who  breaks 
tU>  the  home  of  his  neighbor  by  debauching 
his  wife,  rendering  bis  children  worse  than 
motherless,  is  not  excused  because  he  is 
weak,  and,  being  tempted  by  the  woman, 
falls.  The  wronged  husband's  right  of  ac- 
tion Is  still  well  founded.  Less  money  may 
Indemnify  him  for  the  loss  of  such  a  wife's 
affection  and  society,  and  a  milder  penalty 
may  suffice  to  punish  such  a  degree  of  guilt 
on  the  part  of  the  man,  but  the  essence  of 
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the  action— a  wrong  and  Injury  to  an  kmo- 
cent  husband— remains.  And  this  is  the 
theory,  and  the  only  correct  theory,  on  which 
the  case  should  have  been  tried.  The  first 
paragraph  of  the  charge  points  to  the  bias 
of  the  learned  Judge.  It  is  as  foUows: 
"The  first  Important  question  for  you  to  de- 
termine is,  did  the  defendant  commit  adul- 
tery with  the  plaintlfr'B  wife,  or  have  sex- 
ual intercourse  with  her?  There  Is  no  wit- 
ness In  the  case  who  testifies  that  he  or  she 
saw  the  act  committed.  It  is  rare  that  such 
proof  can  be  furnished  in  cases  of  this  Idnd, 
on  account  of  the  secret  character  of  the 
offense,  and  therefore  the  law  allows  It  to 
be  established  by  proof  of  facts  and  cir- 
cumstances from  which  the  intercourse  may 
be  inferred;  and  it  is  by  the  latter  kind 
of  evidence  that  the  plaintiff  has  endeav- 
ored to  prove  the  fact  of  the  adultery  of 
the  defendant  with  his  wife.  He  has  intro- 
duced testimony  of  witnesses  tending  to 
prove  the  existence  of  facts  and  circumstan- 
ces from  which  you  are  asked  to  infer  the 
guilt  of  the  defendant  In  order  to  estab- 
lish his  guilt  In  this  way,  you  must  be  sat- 
isfied by  a  preponderance  of  the  evidence 
that  these  facts  and  circumstances  must  be 
such  as  to  satisfy  a  reasonable  and  Just 
man,  beyond  a  reasonable  doubt,  that  the 
adultery  was  committed,  and  you  are,  there- 
fore, to  weigh  all  the  evidence  in  the  case 
carefully,  and  scrutinize  it  with  that  degree 
of  caution  which  the  importance  of  the  case 
demands."  This  contains  two  very  grave 
misstatements,  one  of  law  and  one  of  fact. 
No  such  rule  of  evidence  applies  In  an  ac- 
tion for  damages.  The  simple  preponder- 
ance of  evidence  afilrms  or  negatives  plain- 
tiff's averments;  not  such  as  will  satisfy 
a  reasonable  and  Just  man  beyond  reason- 
able doubt  Then  the  statement  that  plain- 
tiff sought  to  sustain  his  side  of  the  Issue 
only  by  inference  from  circumstances  was 
a  clear  mistake.  The  wife  testified  positive- 
ly to  repeated  acts  of  adultery  running 
through  years,  giving  every  circumstance 
with  surroundings  of  time  and  place.  After 
the  Jury  had  been  out  some  time,  the  learned 
Judge  recalled  them,  and  sought  to  correct 
the  en'or  In  a  few  brief  words  by  stating 
the  correct  rule  of  law,  and  also  correcting 
the  declaration  that  plaintiff's  case  rested 
on  circumstances;  but  this  could  not,  in  all 
probability,  have  cured  the  error,  for  the 
whole  charge  was  based  on  the  theory  that 
nothing  but  circumstantial  evidence  had 
been  adduced  by  plaintiff.  If  there  was 
full,  direct  and  positive  evidence  of  the 
main  fact,  as  above  stated,  then  the  whole 
charge  was  contradicted,  and  went  for  noth- 
ing, so  far  as  aiding  the  Jury  In  their  de- 
liberation. To  Illustrate  our  meaning,  take 
this  excerpt  from  the  general  charge: 
"Then,  again,  I  call  your  attention  to  the 
testimony  of  the  witnesses  as  to  what  oc- 
curred in  rhlladelphla  at  that  hotel.  Did 
the  defendant  plan  and  plot  the  trip  that 


they  might  go  there  for  the  purpose  of  in»- 
tual  gratification   and   enjoyment   of    each 
other?    The  mere  fact  that  they  went  to  the 
hotel,  and  that  the  defendant  registered  bto 
own  name  and  that  of  this  plaintiff's  wife, 
would  not  of  itself  prove  that  there  was 
any  guilty  conduct  on  their  part    If  tt  i» 
true,  as  alleged,  that  this  plaintiff  and  bis 
wife  asked  that  they  go  together  to  Phila- 
delphia, then  there  is  no  significance  In  the 
fact  that  they  stopped  there,  so  far   as  I 
can  Judge,  and  their  names  were  properly 
registered.    If  they  had  registered  under  as- 
sumed names,   and  had  represented    tbein- 
selves  as  other  persons  than  what  they  real- 
ly were,  it  would  have  been  strong  evidence 
that  there  was  a  guilty  Intent    Again,  If  it 
is  true,  and  yon  should  so  find,  that  this 
was  not  a  reputable  house,— the  evidence 
is  for  you  to  say  whether  it  is  or  not— is 
there  any  evidence  that  the  defendant  knew 
that  It  was  a  disreputable  house?     If  lie 
stopped  at  a  place  of  that  kind,  and  did  not 
know  it,  that  would  be  no  evidence  to  con- 
vict him."    So  far  as  this  testimony  men- 
tioned tended  to  prove  guilt.  It  was  wbolly 
circumstantial,  and  might  or  might  not  war- 
rant the  inference  claimed  by  plaintiff;    bat 
it  wholly  omits  the  wife's  positive  testinioiiy 
that  the  trip  to  Philadelphia  was  planned 
by  them  for  purpose  of  illicit  Intercourse; 
that  the  husband  was  falsely  told  she  mere- 
ly desired  to  transact  some  business  witfe 
reference  to  her  father's  estate;  that  whe» 
she  arrived,  she  would  lodge  with  a  lady 
friend,  an  old  acquaintance,  and  merely  de- 
sired Pettitt  as  an  escort  on  her  Journey; 
that  she  transacted  no  business  whatever, 
and  did  not  see  her  friend.    And,  let  it  be 
borne  in  mind,  all  these  facts  were  unqnes- 
tlonably  proven.    The  first  instruction,   in 
all  probability,  would  Influence  the  Jury  to 
disregard  the  Philadelphia  trip  as  of  no  con- 
sequence, yet  her  positive  testimony,  with 
the  undoubted  corroboration,  clearly  estab- 
lished  guilt    No   mere   statement   by   the 
Judge,  after  the  Jury  had  deliberated,  that 
he  had  committed  an  inadvertent  error  in 
assuming  throughout  his  charge  that  plaio- 
tiff's  case  rested  on  circumstantial  evidence; 
could  bring  back  to  their  minds  the  weight 
of  the  fact  resting  on  both  circumstantial 
ami  positive  evidence. 
y^Vhat  we  have  noted  are  instances  of  mis- 
taken and  partial  instructions  running  all 
through  the   charge.    Practically,   the   fact 
of   adultery  was  established  by   the  over^ 
whelming  weight  of  the'  evidence.    The  con- 
duct of  defendant  is  reconcilable  with  do 
other  reasonable  conclusion,   even  putting 
out  of  view  the  positive  testimony  of  ti<e 
wife.    His  testimony  admits  nearly  every 
significant  fact  alleged,  except  only  the  act 
of  sexual  Intercourse.    He  was  less  than  a 
man,  if,  under  the  admitted  facts,  he  w.-is 
not  guilty  of  this,  too.    In  substance,  his 
statement  would,  perhaps,  induce  a  convie- 
tloa  that  he  was  no  more^ullty  than  shei 
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But  tbls  does  not  help  him,  even  If  it  be 
true.  It  can  only  mitigate  damages.  It  la 
bat  the  old  cowardly  excoae  set  up  by  the 
first  man,  "The  woman  gave  me  of  the  tree, 
and  I  did  eat."  It  did  not  save  from  the 
penalty  the  first  defendant,  and  cannot,  un- 
'der  the  law,  save  this  one.  The  extent  of 
tbe  penalty  alone  Is  for  the  Jury,  v^ 

There  are  twenty-three  aaaignments  of  er- 
ror. The  first  to  the  eleventh,  incluslTO, 
mlleging  inadequacy  of  charge  and  partiality 
of  defendants,  are  sustained.  The  others 
bave  no  such  merit  as  require  particular 
BoUce.  The  Judgment  Is  reversed,  and  t. 
f.  d.  n.  awarded. 


OOLVIN  et  al.  t.  WHITE  et  al. 

^Supreme  Court  of  Pennsylvania.    Jaly  17, 

1901.) 

A8SIONMBNT8— EFFECT    OF    RECORD    IN    AN- 
OTHER STATE— RIGHTS  OF  EXE- 
CUTION  CREDITORS. 

Under  Act  March  2i,  1818  (P.  Ij.  1818, 
p.  287,  §  6),  providing  that  all  assi^ments  which 
■hall  not  be  recorded  in  the  ofioce  for  the  re- 
cording of  deeds  in  the  county  in  which  such 
assi^jmor  resides,  within  30  da^s  after  tbe  eze- 
cation  thereof,  shall  be  considered  null  and 
▼oid  as  against  auy  of  tbe  creditor^  of  the  as- 
aiji^or,  the  malting  and  delivery  of  a  ,deed  of 
aiwignment  by  a  Pennsylvania  assignor,  which 
^ras  recorded  in  Virginia,  but  not  within  30 
days  in  the  county  in  which  the  assignors  re- 
aided  in  Pennsylvania,  has  no  effect  over  prop- 
erty in  Pennsylvania,  as  against  an  execution 
duly  issued  and  levied  before  the  recording  in 
Pennsylvania. 

Appeal  from  court  of  common  pleas,  Bed- 
ford county. 

Action  by  F.  B.  Colrin  and  others,  trus- 
tees, against  John  K.  White  and  George  B. 
White,  and  J.  K.  &  Q.  B.  White,  as  co-part- 
ners. From  a  decree  making  distribution 
«f  the  assigned  estate  of  defendants  In  the 
hands  of  assignees,  plaintiffs  appeal.  Modi- 
fied. 

John  M.  Reynolds,  for  appellants.  John 
H.  Jordan,  Frank  Fletcher,  and  Alvln  L. 
Uttle,  for  appellees. 

POTTER,  J.  The  firm  of  J.  E.  ft  G.  B. 
^E^hite,  of  Bedford  county.  Pa.,  upon  August 
17,  1S93,  executed  three  deeds  of  assignment, 
one  being  Intended  for  use  In  the  state  of 
Maryland,  one  for  the  state  of  Virginia,  and 
one  for  Pennsylvania.  The  deed  intended 
for  Maryland  was  entered  for  record  there, 
August  18,  1803,  but  became  void  for  lack 
of  any  bond  being  filed  by  the  assignees,  as 
required  by  the  law  of  that  stnte.  The  deed 
for  Virginia  was  recorded  on  August  10,  1803, 
and  the  deed  of  assignment  for  Pennsylvania 
-was  not  delivered  to  the  assignees  at  all,  but 
^ras  retained  by  tbe  assignors,  and,  within 
a  period  of  five  days  from  Its  execution,  was 
destroyed.  Neither  creditors  nor  the  as- 
sitniees  named  in  the  deed  had  any  knowl- 
edge of  the  transaction.  Both  the  auditor 
and  the  learned  court  below  bave  found  as  a 


fact  "that  It  was  tbe  Intention  of  the  as- 
signors at  the  time  of  making  these  deeds 
that  each  one,  when  delivered,  should  be  op- 
erative in  the  state  for  which  it  was  intend- 
ed." On  September  11,  1893,  the  Whites 
confessed  Judgment,  in  favor  of  certain  cred- 
itors, to  Colvin,  Weller,  and  Norton,  as  trus- 
tees, and  these  Judgments  were  at  once  en- 
tered at  Nos.  28  and  29,  November  term, 
1S93.  No  question  is  raised  as  to  the  valid- 
ity of  these  Judgments;  the  auditor's  finding 
of  fact  in  this  respect  being  as  follows,  in 
fact  14:  "The  Judgments  confessed  to  Nos. 
28  and  29,  November  term,  1893,  represented 
bona  fide  existing  debts  owing  at  the  time 
by  the  said  John  K.  and  George  B.  White." 
An  execution  was  Issued  at  No.  28,  Novem- 
ber term,  1893,  and  a  levy  made  upon  the 
personal  property.  Neither  deed  of  assign- 
ment was  recorded  in  the  county  of  tbe  as- 
signors' residence  within  30  days  after  the 
execution  thereof;  but  the  Virginia  deed, 
having  come  into  possession  of  the  assignees, 
was,  upon  October  5,  1893,  under  au  order 
of  court,  recorded  in  the  (^ce  for  recording 
of  deeds  In  Bedford  county.  Pa.  By  agree- 
ment of  all  parties  Interested,  the  personal 
property  was  sold,  and  the  proceeds  brought 
into  court  for  distribution. 

The  learned  court  below  held  that  there 
was  no  valid  assignment  for  the  benefit  of 
creditors  which  antedated  the  Hen  of  the 
trust  Judgments,  in  so  far  as  the  fund  arising 
out  of  the  sale  of  real  estate  was  concerned. 
But,  as  to  the  proceeds  of  the  personal  prop- 
erty, it  was  considered  that  the  title  was 
vested  in  the  assignees,  undw  the  deed  of 
assignment  executed  for  use  In  the  state  of 
Virginia,  and  recorded  there.  The  lien  of 
tbe  execution  issued  under  tbe  trust  Judg- 
ment was  therefore  Ignored  by  the  court  in 
making  distribution  of  the  fund  arising  from 
the  sale  of  the  personal  property.  The  re- 
sult was  to  clothe  with  validity  in  Pennsyl- 
vania an  assignment  made  for  the  benefit 
of  creditors  by  a  resident  of  Pennsylvania, 
but  not  recorded  In  tbe  county  In  which  the 
assignors  resided  within  30  days  after  the 
execution  thereof;  and  this,  notwithstand- 
ing the  avowed  intent  of  tbe  assignors  to 
confine  the  operation  of  the  deed  of  assign- 
ment to  the  state  of  Virginia.  In  other 
words,  while  the  assignment  was  held  to  be 
void  as  to  the  real  estate  in  Pennsylvania,  It 
was  considered  valid  and  effective  as  to  the 
personal  property. 

We  are  unable  to  see  any  good  reason  for 
the  distinction.  The  whole  matter  is  gov- 
erned by  the  law  of  Pennsylvania.  The 
act  of  March  24,  1818  (P.  L.  1818,  p.  287,  g  6), 
is  explicit  in  its  statement  that  "all  assign- 
ments •  •  •  which  shall  not  be  record- 
ed In  the  office  for  the  recording  of  deeds  In 
the  county  in  which  such  assignor  resides, 
within  thirty  days  after  the  execution  there- 
of, shall  be  considered  null  and  void  as 
against  any  of  the  creditors  of  a  said  assign- 
or."   The  act  Is  construed  in  Seal  v,  Duffy, 
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4  Pa.  280,  46  Am.  Dec  691,  where  It  Is  said: 
"The  language  Is,  'aa  against  any  of  the 
creditors,'  by  which  la  to  be  understood  as 
against  any  who  may  elect  to  malie  tbe  ob- 
jection 1b  tbe  only  effective  mode  In  which 
it  can  be  made,  yIz.  by  Judgment  and  execu- 
tion levied.  It  puts  it  in  the  power  of  any 
creditor  to  avoid  tbe  conveyance,  so  far  aa 
he  Is  concerned,  and  no  further." 

Applying  this  principle  to  the  case  in  hand, 
the  creditors  represented  by  the  trust  judg- 
ment have  power  to  avoid  the  conveyance  bo 
far  as  they  are  concerned.  This  they  have 
done  effectively,  by  means  of  the  Judgment 
entered  at  No.  28,  November  term,  1893,  and 
the  execution  Issued  thereunder  and  levied 
upon  tbe  personal  property.  This  Is  the  clear 
result,  even  If  we  go  so  far  as  to  allow  to 
the  Virginia  deed  tbe  full  force  and  effect 
of  an  assignment  for  the  benefit  of  creditors 
made  in  Pennsylvania.  The  assignors  are 
residents  of  Pennsylvania.  The  property  is 
in  Pennsylvania.  Certainly,  th«i,  the  pro- 
ceedings must  conform  to  the  statutory  re- 
quirements of  the  state  of  Pennsylvania. 

Measured  by  this  test  the  assignment 
which  was  executed  August  17,  1893,  and 
not  recorded  in  Bedford  county.  Pa.,  until 
October  6,  1893,  must  be  considered  inef- 
fective as  against  the  creditors  represented 
by  the  trust  Judgment  We  are  constrained, 
therefore,  to  sustain  the  specifications  of  er- 
ror. The  proceeds  of  the  personal  estate 
should  be  awarded  to  the  execution  creditors, 
represented  by  the  Judgment  at  No.  28,  No- 
vembv  term,  1893.  The  decree  In  distribu- 
tion Is  therefore  modified  to  that  extent  and 
the  record  is  remitted  for  the  purjpose  of  dis- 
tribution accordingly. 


KDI90N  ELBOTRIO  LIGHT  St  POWER  00. 

T.  MERCHANTS'  &  MAXtlPACTURERS' 

ELECTRIC  LIGHT,  HEAT  & 

POWER  CO.  et  al. 

(Supreme  Court  of  Pennsylvania.    July  17, 
1901.) 

CX>RPORATIONS-FRANCHI3E3-USB  OF  STREiSTS 
—PRIORITY— INTKRFBRENCB— INJUNCTION. 

1.  Where  two  electric  light  corporations  are 
granted  similar  franchises  on  the  same  streets 
of  a  city,  and  interference  and  limitation  of  one 
or  the  other  are  unavoidable,  the  later,  in  time, 
mast  give  way. 

2.  The  fact  that  a  corporation  which  Is  grant- 
ed a  franchise  to  use  certain  streets  for  electric 
lighting  is  under  contract  to  furnish  street 
lights  to  the  city  does  not  p;ive  such  corpora- 
tion a  claim  to  preference,  m  the  stringing  of 
wires,  over  another  corporation  using  such 
streets  under  a  prior  similar  franchise. 

3.  Equity  will  enjoin  a  corporation  acting  un- 
der a  franchise  to  use  certain  streets  for  elec- 
tric lighting,  which  streets  are  occupied  by  an- 
other corporation  nnder  a  prior  similar  fran- 
chise, not  only  from  wanton  or  negligent  dam- 
age to  snch  prior  corporation's  lines,  but  also 
from  all  interference  in  constructing  and  main- 
taining its  line  that  is  not  strictly  unavoidable, 
without  regard  to  whether  it  can  be  done  with- 
out extra  cost  - 


Appeal  from  court  of  commoD  pleas.  Slic 
county. 

BlU  by  the  Edison  Electric  Light  &  Pam^- 
Company  against  tbe  Merchants'  4b  Manafa<- 
turers'  Electric  Light  Heat  &  Power  C<»a- 
pany  and  another  to  enjoin  Interference  witt 
its  wires.  From  a  decree  In  favor  at  defend- 
ants, complainant  appeals.    Reversed. 

Frank  Gunnison,  for  appellant.  John  S. 
Rilling  and  Henry  E.  Fish,  for  appellees. 

MITCHELL,  J.     This  decree  must  be  re- 
versed for  want  of  any  proper  finding  of 
facts  upon  which  it  can  be  sustained.    Tbe 
gravamen  of  tbe  bill  is  that  the  conaplainaat 
being  in  the  lawful  exercise  of  its  franchises 
with  the  consent  of  tbe  city,  is  Interferel 
with  at  present  and  In  danger  ot  further  is- 
terference  In  tbe  future,  by  tbe  defendant 
placing  its  wires  so  as  to  cross  or  mn  be^ 
tween,  through,  and  among  the   plalntUTs 
wires.  In  dangerous  proximity  thereto,  and 
through  the  space  already  occupied  by  plain- 
tiff,  and,  secondly,   through  adjacent   spact 
necessary   to   tbe   plaintiff   for    the    giowtL 
and  future  operation  of  its  business.     The 
answers  of  defendants  deny  tbe  danger  of 
Interference  by  proximity  of  the  wires,  knd 
aver  that  complainant  is  occupying  an  un- 
reasonable and   unnecessary  space,    not  In 
good  faith,  for  tbe  purposes  of  its  business, 
but  with  dead  wires,  merely  to  obstmct  and 
exclude  any  other  company  from  the  streets. 
Tbe  court  unfortunately  made  no  conclusive 
finding  on  these  disputed  points,  thongh  it 
did  find,  In  a  general  way:    (1)  That  the  de- 
fendant had  strung  Its  wires  "in  many  places 
in  dangerous  proximity  to  tbe  wires  of  the 
plaintiff  company,  and  In  some  places  through 
and  between  tbe  wires  of  tbe  plaintiff  com- 
pany;   that   subsequently  to  the   filing  of 
plaintiffs  bill,  a  very  large  majority  of  sncb 
Interferences  were  remedied  by  the  defoid- 
ants,  but  up  to  the  time  of  taking  the  last 
testimony  In  this  case,  on  the  14th  day  of 
April,  1898,  the  defendants  bad  not  so  ad- 
justed their  lines  as  to  be  entirely  free  from 
Interferences  with  the  plaintiff's  line."    O 
That  "after  the  city  of  Erie  had  entered  hito 
the  contract   with   the  defendant   for  the 
street  lighting,  the  plaintiff  company,  in  or- 
der to  bold  the  said  unoccupied  space  daisi- 
ed by  It,  in  many  places  strung  numeront: 
dead  wires  along  Its  poles  and  over  street 
Intersections,  In  such  a  way  as  to  embarrass 
the  defendant  In  the  construction  of  said  ex- 
tension of  its  line."    (8)  That  the  court  wm 
"not  satisfied  that  the  defendant  In  the  cob- 
structlon  of  its  line  as  It  now  exists,  aft«r 
the  correction  of  the  Interferences  as  above 
stated,  has  Inflicted  any  wanton,  negligent 
or  unnecessary  Injury  to  the  electric  Uoe« 
and  property  of  the  plaintiff." 

On  these  findings  both  parties  appear  to 
be  somewhat  In  fault  and  there  Is  no  accu- 
rate determination  of  their  respective  rights, 
the  court  being  of  opinion  that  this  was  on- 
necessary,  for  the  reasonjiet  out  In  tbe  legal 
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(^onclaslona,  that,  "as  between  said  plaintiff, 
engaged,  as  at  present,  exclusively  In  commer- 
cial and  private  lighting,  and  the  defendant, 
so  far  as  It  iB  engaged  exclusively  In  light- 
ing the  public  streets  by  virtue  of  a  city  con- 
tract, the  defendant,  although  holding  the 
later  franchise,  by  virtue  of  the  public  char- 
acter  of   Its   business,    has   the   paramount 
right  of  way,  so  far  as  Is  necessary  to  reach 
tiie  places  where  the  contract  calls  for  street 
lighting,  by  a  direct  and  practical  route;  but 
at  the  same  time  the  defendant.  In  the  con- 
struction of  Its  line  for  the  puriiose  of  such 
street  lighting,  has  no  right  to  do  the  prop- 
erty of  plaintiff  any  wanton,  negligent,  or 
unnecessary  damage,  and  must  at  all  places 
keep  its  lines  clear  from  those  In  actual  use 
by  plaintiff,  wherever  it  can  be  done  without 
extra  cost."    This  principle  is  wholly  Inad- 
missible.   How  far  the  city,  having  agreed 
to  the  plaintiff's  exercise  of  its  franchises 
upon  the  street,  may,  under  its  municipal 
powers  and  duties,  or  under  the  reservations 
of   Its   ordinance  of   consent,    subsequently 
Invade  or  interfere  with  the  franchises,  to 
not  now  before  us.    But,  as  between  two  cor- 
porations exercising  similar  franchises  upon 
the  same  street,  priority  carries  superiority 
of  right    Equity  will  adjust  the  conflicting 
interest  as  far  as  possible,  and  control  both, 
so  that  each  company  may  exercise  its  own 
franchises  as  fully  as  Is  compatible  with  the 
necessary  exercise  of  the  other's.    But  if  in- 
terference and  limitation  of  one  or  the  other 
are  unavoidable,  the  later  must  give  way, 
and  the  fact  that  It  Is  under  contract  with 
the  city  for  work  of  a  public  nature  does  not 
alter  its  position,  or  give  it  any  claim  to 
preference. 

Moreover,  the  standard  of  damages  indi- 
cated by  the  court,  that  the  defendant,  in  the' 
construction  and  operation  of  its  line,  must 
not  do  "any  wanton,  negligent,  or  unneces- 
sary damage,"  and  must  keep  Its  lines  clear 
from  those  of  plaintiff,  "wherever  It  can  be 
done  without  extra  cost,"  ia  altogether  too 
broad.  Equity  will  enjoin,  not  only  wanton 
or  negligent  damage,  but  all  Interference 
which  is  not  strictly  unavoidable,  and,  In  re- 
gard to  keeping  defendants'  wires  clear  of 
those  in  bona  fide  use  by  the  plaintiff  and 
necessary  for  Its  business,  the  Injunction 
must  be  absolute,  without  regard  to  extra 
cost  of  other  methods. 

The  further  question  raised  by  appellant, 
of  the  right  of  plaintiff  to  exclude  defendants 
from  the  occupation  of  space  necessary  for 
plaintiff's  business  in  the  proximate  future, 
is  not  sufficiently  presented,  on  the  facts  of 
the  case,  for  determination  at  this  time. 
The  court  has  found  that  plaintiff  has  occu- 
pied unnecessary  space  with  dead  wires  to 
exclude  or  embarrass  defendant,  but  bow 
far  its  requirements  of  space  for  future 
growth  may  be  genuine,  and  how  near  in 
the  future,  is  not  shown.  Decree  reversed, 
with  directions  to  rehear  and  determine  the 
case  on  the  pcinciples  of  this  opinion. 


YEJNTZER  T.  FARBIERS'  VXJT.  INS.  C».  OF 

LANOASTER  CX)UNTX. 

(Supreme  Court  of  Pennsylvania.    July  17, 

1901.) 

INSUKANCB-PLEA.DING— StJFFICIENCT  OF  AF- 
FIDAVIT OF  DBFBNSB. 

In  an  action  on  a  policy,  which  provided 
that  if  the-  insured  should  locate  another  build- 
ing for  the  purpose,  or  devote  any  part  of  the 
one  insured  to  any  more  hazardous  business, 
whereby  the  risk  of  the  insurance  should  be 
increased,  his  insurance  should  be  immediately 
void,  an  affidavit  of  defense  alleged  that  the  la- 
sured,  without  the  consent  of  the  defendant, 
and  without  the  knowledge  of  the  defendnnt, 
previous  to  the  fire,  erected  another  baildiug, 
contiguous  to  the  Insured  buildings,  devoted  to 
the  purpose  of  an  incubator,  in  which  stoyefl 
fed  by  gasoline  or  kerosene  were  kept  burning 
day  and  night  without  any  watchman.  BM, 
that  the  affidavit  of  defense  was  sufficient. 
Mestrezat,  J.,  dissenting. 

Appeal  from  conrt  of  common  pleas,  Lan- 
caster county. 

Action  by  Jacob  R.  Yentzer  against  flie 
Farmers'  Mutual  Insurance  Company  of 
Lancaster  County.  From  a  Judgment  in 
favor  of  the  plaintiff,  the  defendant  appeal- 
ed.   Reversed. 

A.  F.  Hostetter,  for  appellant.  Coyle  A 
Keller,  for  appellee. 

POTTER,  J.  In  this  case  the  Judgment 
was  entered  for  the  plaintiff  for  want  of  a 
sufficient  affidavit  of  defense.  The  action 
was  upon  a  policy  of  fire  Insurance,  contain- 
ing the  following  provision:  "If  any  per- 
son having  property  insured  in  this  com- 
pany shall  locate  another  building  for  the 
purpose,  or  devote  any  part  of  the  one  in- 
sured to  any  more  hazardous  business,  where- 
by tbe  risk  of  the  insurance  shall  be  in- 
creased, his  insurance  shall  be  Immediately 
void."  It  is  alleged  in  the  affidavit  of  de- 
fense that  "the  defendant  is  informed  and 
believes  that,  subsequent  to  tlie  issue  of  said 
policy,  the  plaintiff,  without  the  .consent  of 
the  defendant,  and  without  any  notice  to  or 
knowledge  by  defendant,  previous  to  fire, 
erected  and  maintained  another  building, 
not  insured,  csontiguous  to  the  insured  build- 
ings, devoted  to  the  purpose  of  an  incubator 
or  breeding  house  for  raising  poultry,  la 
which  be  operated,  for  heating  the  same, 
stoves  or  lamps  fed  by  gasoline  or  kero- 
sene, which  were  kept  burning  both  day 
and  night,  without  any  watchman  to  guard 
them."  It  was  also  alleged  that  the  fire 
originated  in  this  building,  and  was  caused 
by  the  use  of  the  gasoline  or  kerosene  stoves 
or  lamps.  It  was  further  averred  that  the 
location  of  said  building  for  the  purpose  to 
which  it  was  devoted,  and  its  use  tn  the 
manner  in  which  it  was  operated,  was  a 
material  Increase  of  the  risk  assumed  by  de- 
fendant in  the  issue  of  Its  policy  to  plaintiff, 
and  was  such  a  change  of  hazard  as,  un- 
der the  by-laws  of  tbe  company,  rendered 
the  policy  void. 

These  averments  raise  two  questiona  of 
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fact:  (1)  Did  the  plaintiff  locate  another 
building  for  the  purpose  of  a  more  hazard- 
ous business?  and  (2)  did  such  location  in- 
crease the  risk  of  the  Insurance?  If  so, 
then,  under  its  terms,  the  policy  was  void. 

The  condition  here  differs  from  that  of 
the  policy  in  Rife  v.  Insurance  Co.,  116  Pa. 
530,  6  AtL  65.  There,  in  case  of  change 
iDToIying  an  increase  of  risk,  the  policy  did 
not,  by  its  terms,  become  void,  but  it  be- 
came the  duty  of  the  Insured  to  give  no- 
tice to  the  company  of  any  change  whereby 
the  risk  was  increased,  and  the  question 
was  as  to  whether  the  proper  notice  had 
been  given.  It  was  held  the  insured  was 
bound  only  to  give  notice  of  any  change  of 
wliich  he  Iwd  knowledge,  and  by  which  he 
knew  the  rate  of  Insurance  would  be  increas- 
ed. In  the  present  case,  the  stipulation  of 
the  policy  is  against  the  location  of  another 
building  for  the  purpose  of  a  more  hazard- 
ous business,  whereby  the  risk  of  the  insur- 
ance shall  be  Increased,  such  action  render- 
ing the  policy  immediately  void.  As  was 
said  of  a  similar  condition  in  a  fire  Insur- 
ance policy  in  Collins  v.  Assurance  Corp., 
165  Pa.  305,  30  Atl.  926:  "Obviously,  it  was 
intended  to  protect  the  property  during  the 
life  of  the  policy  from  fire,  by  change  in 
structure,  methods  of  heating,  addition  of 
new  outbuildings  on  the  premises,  and  like 
means  within  her  knowledge  and  control  as 
owner,  whereby  the  hazard  might  be  In- 
creased." We  are  not,  therefore,  now  deal- 
ing with  the  question  of  notice.  The  In- 
quiry Is  as  to  whether  or  not  the  Insured, 
contrary  to  the  prohibition  of  the  policy, 
located  a  building  for  the  purpose  of  a  more 
hazardous  business,  whereby  the  risk  of  the 
Insurance  was  Increased.  It  Is  averred  In 
the  affidavit  of  defense  that  he  did,  and  for 
the  present  purpose  the  affidavit  must  be 
considered  as  absolutely  true.  The  allega- 
tion involves  the  determination  of  ques- 
tions of  fact,  which  must  be  left  to  the  ju- 
ry. The  judgment  is  reversed,  and  a  pro- 
cedendo awarded. 

MBSTREZAT,  J.,  dissents. 


GREENSBORO  NATURAL  GAS  CO.  r.  FAY- 
ETTE COUNTY  GAS  00. 


(Supreme  Court  of  Ppnnsylvanla. 
1901.) 


July  17, 


DISMISSAL  OF   BILL-BNJOININO  CONTINUING 
TRESPASS. 

The  case  is  one  for  hearing,  and  not  for 
dismissal,  of  bill  on  annwer  and  replication, 
where  the  bill  shows  complainant  in  actual  pos- 
session of  land  (or  purpose  of  exercising  its 
rights,  under  a  lease  giving  it  complete  and  ex- 
olusive  title,  for  a  term  of  years,  for  operating 
for  oil  and  gas,  and  a  continning  trespass,  with 
irreparable  damage,  is  alleged,  and  the  prayer 
is  that  it  be  enjoined;  and  the  matters  set  up 
in  the  answer  are  not  in  denial  of  the  material 
averments  of  the  bill,  but  in  avoidance  of  them, 
and  Bach  matters  are  met  by  a  replication. 


Appeal  from  court  of  common  pleas,  Fa;- 

ette  county. 

Suit  by  the  Greensboro  Natural  Gas  Com- 
pany against  the  Fayette  County  Gas  Co- 
pany.    Bill  dismissed,  and  compUiinaiit  a^ 
peals.    Reversed. 

George  D.  Howell  and  Edwin  S.  Craig,  fcr 
appellant    Sterling,  HIgbee  &  Dumbanld.  tot 

appellee. 

BROWN,  J.    Seven  reasons  were  asslgne'l 
by  the  respondent  in  the  court  belo'w  In  snp- 
port  of  its  motion  to  dismiss  complainant's 
bill  for  want  of  jurisdiction,  but  upon  wtuct 
one  o(  them  the  learned  Judge  relied  In  Eom- 
marlly  disposing  of  the  case  we  are  not  h>- 
formed.     He  may  have  relied  upon  all,  bet 
no  one  of  them  was  good,  and  tbe  decree 
ought  not  to  have  been  made.     Tbe  case. 
as  presented  by  the  pleadings,  was  one  in 
a  hearing  and  final  decree  thereafter,  aad 
not  for  dismissal  of  the  bill  on  answer  and 
replication.    This  is  not  a  bill  for  the  recov- 
ery of  possession  of  land  or  to  settle  titie. 
Under  a  lease  of  no  doubtful  terms,  tbe  oom- 
plainant  was  in  actual  possession  of  the  lasii, 
for  the  purpose  of  exercising  Its  rights,  n 
alleged  In  tbe  tenth  paragraph  of  Its  bin. 
which  is  not  denied  In  the  answer  of  the 
respondent,  and  tbe  prayer  is  that  the  latter 
be  enjoined  from  the  commission  of  a  con- 
tinuing  trespass    and    the   perpetration   o.' 
wrongs  alleged  to  be  irreparable.     The  title 
of  the  complainant,  as  shown  In  tbe  bill,  was 
complete  and  exclusive  for  a  term  of  yean 
in  the  land,  for  the  purpose  of  drilling  and 
operating  for  oil  and  gas,  and,  as  therein  set 
forth,  it  is  not  denied  in  the  answer.     Tbe 
matters  set  up  by  the  respondent  are  not  in 
denial  of  the  material  averments  of  the  bill, 
but  rather  in  avoidance  of  them.     The  legal 
rights  of  the  complainant  under  the  lease 
are  clear,  and,  as  It  has  not  been  denied  as 
set  forth  in  the  bill,  there  are  no  rights  imder 
it  which  must  first  be  determined  at  lav. 
The  issue  raised  by  the  answer  Is  one  simpl; 
of  trespass  upon  rights.    In  the  printed  argu- 
ment the  unchallenged  statement   Is  made 
that,  on  the  argument  in  the  court  below  a; 
the  motion  to  dismiss  the  bill,  tbe  learned 
judge  intimated  that  the  answer  must  be 
taken  as  true.    A  replication  had  been  filed 
to  it,  and,  while  it  might  properly  have  bees 
regarded  as  true  for  the  purpose  of  a  motioD 
to  dissolve  the  preliminary  injunction,  tlie 
respondent  was  put  to  proof  of  Its  averments, 
if  they  were  sufficient  to  drive  the  complain- 
ant out  of  court    The  damages  sought  to  be 
prevented  cannot  be  measured  by  ordinarf 
standards,  and  the  wrong  complained  of.  if 
not  arrested,  will  be  of  a  continuing  chaiw- 
ter.    In  such  a  case,  equity  will  Intervene. 
Pennsylvania  Lead  Co.'s  Appeal,  96  Pa.  116.42 
Am.  Rep.  534.     At  this  lime  nothing  mcrr 
need  be  said  than  that  the  decree  of  the  conr: 
below  dismissing  the  bill  is  reversed,  and 
the  same  Is  reinstated,  with  a  procedendo, 
the  appellee  to  pay  the  CQjSts  of  this  appeal 
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BEMIS  T.  HARBOR  CREEK  MUT.  FIRB 

INS.  00.  OF  BRIE. 

(Sopreme  Court  of  PcnnsylTanla.    July  17, 

1901.) 

insurance:— STIPULATION  AS  TO  OHANQB  OF 
TITLE. 
Under  a  stipulation  in  an  insurance  policy 
that  it  shall  be  Toid  if  any  change  in  the  title 
of  property  takes  place,  the  giving  of  a  deed 
absolute  on  its  face,  and  containing  no  intima- 
tion that  it  is  not  an  absolute  conyeyance  of  ti- 
tle and  interest,  renders  the  policy  void,  though 
there  is  a  subsequent  reconveyance. 

Appeal  from  superior  court 

Action  by  F.  L.  Bemls  against  the  Harbor 
Creek  Mutual  Fire  Insurance  Company  of 
Erie,  Pa.  Judgment  for  plaintiff.  Defendant 
appeals.    Reversed. 

Frank  Gunnison,  for  appellant  Geo.  H. 
Higglns,  for  appellee. 

POTTER,  J.  This  action  was  brought  by 
the  plaintiff  on  a  policy  of  insurance  issued 
by  the  defendant  company,  July  11,  1896, 
for  the  term  of  Ave  years  from  June  30,  1896, 
Insuring  the  personal  property  and  the  build- 
ings of  the  plaintiff.  A  condition  of  the 
policy,  printed  In  the  body  thereof,  was  as 
follows:  "This  entire  policy,  unless  other- 
wise provided  by  agreement  indorsed  hereon 
or  added  thereto,  shall  be  void  If  any  change, 
other  than  by  the  death  of  the  Insured,  take 
place  In  the  Interest,  title,  or  possession  of 
the  subject  of  Insurance  (except  change  of 
occupants,  without  Increase  of  hazard), 
whether  by  legal  process  or  judgment,  or  by 
voluntary  act  of  the  Insured,  or  otherwise." 
On  September  IG,  1896,  the  plaintiff  and  bis 
wife  conveyed  the  land  and  buildings  which 
were  Insured  to  John  Morse,  by  a  warranty 
deed  In  the  usual  form.  This  was  without 
notice  to  the  defendant  company,  and  with- 
out Its  consent  The  deed  was  placed  on 
record  January  13,  1897.  The  property  was 
subsequently  reconveyed  by  John  Morse  and 
wife  to  the  plaintiff,  Bldwin  L.  Bemls,  by  deed 
dated  February  20,  1897,  and  not  recorded 
untU  April  27,  1897,  24  days  after  the  loss  by 
fire  had  occurred.  If  the  conveyance  of  the 
property  by  the  Insured,  as  above  stated, 
during  the  term  covered  by  the  policy,  was  a 
violation  of  Its  terms,  then  the  policy  was 
void.  "The  law  of  the  relation  between  the 
Insurer  and  the  Insured  Is  the  policy,  with  all 
its  clauses,  conditions,  and  stipulations,  by 
which  their  mutual  rights  and  liabilities  are 
defined  and  measured."  Insurance  Oo.  v. 
Helfensteln,  40  Fa.  289,  80  Am.  Dec.  673.  In 
this  case  the  policy  stipulates  that  It  "shall 
be  void  If  any  change  »  »  *  take  place 
in  the  Interest,  title,  or  iiossesslon  of  the 
subject  of  Insurance."  The  plaintiff  was 
bound  to  know  this  provision  of  the  contract 
The  prohibition  Is  against  any  change  In 
the  title,  or  In  any  interest  less  than  the 
title.  The  condition  is  an  entirely  proper 
one,  and,  having  been  made  a  part  of  the 
contract,  the  company  had  a  right  to  rely 
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upon  it  Indeed,  the  relation  of  insurer  and 
Insured  was  only  created  by  means  of  the 
offer  upon  the  part  of  the  company,  subject 
to  the  exact  conditions  expressed  in  the  poli- 
cy, and  the  acceptance  thereof  by  the  plain- 
tiff. The  Insurer  clearly  stipulated  that  any 
change  In  title  or  In  Interest  without  its  con- 
sent should  avoid  the  policy.  Presumably  It 
had  good  reason  for  inserting  such  a  condi- 
tion, but  as  to  that  we  need  not  Inquire.  The 
parties  made  their  own  contract.  Tet,  in 
the  face  of  the  prohibition  against  any  change 
In  the  title  or  Interest  In  the  property,  the 
plaintiff  executed  a  deed  of  conveyance,  with 
covenant  of  warranty  In  the  ordinary  form, 
and  duly  acknowledged  and  recorded  It  He 
thus  absolutely  parted  with  the  legal  title  to 
the  property,  and,  In  so  doing,  violated  the 
vei7  letter  of  the  condition  of  the  policy, 
stipulating  that  there  should  be  no  change 
In  the  title  without  the  consent  of  the  In- 
surer. It  Is  Idle  for  a  party  to  execute  a  sol- 
emn deed  of  conveyance,  purporting  to  be 
for  a  large  consideration,  duly  acknowledge 
and  record  the  conveyance,  and  then  set  up 
the  claim  that  he  has  not  parted  with  bis 
ownership  of  the  property  In  any  degree. 
Tet  this  is  the  contention  of  the  appellee  in 
this  case.  If  the  grantor  Intended  anything 
less  than  an  absolute  conveyance  of  his  title 
and  Interest,  no  such  Intimation  appears  In 
the  deed.  The  relation  of  Insurer  and  In- 
sured was  terminated  when  the  condition 
was  thus  voluntarily  broken  by  the  act  of 
the  Insured.  It  could  not  be  restored  without 
the  express  or  Implied  consent  of  the  Insurer. 
No  such  consent  was  given.  The  first  and 
second  assignments  of  error  are  sustained, 
and  the  judgment  Is  reversed. 


ODRHS  V.  CURTIS. 

(Supreme  Court  of  Pennsylvania.    July  17, 

1901.) 

SBPARATB  MAINTENANCIC-NONRBSIDBNT 
WIFE— DIVORCK. 

1.  Where  a  husband  and  wife  separated  while 
residents  of  Ohio,  and  bad  never  been  within 
the  jurisdiction  of  Pennsylvania,  an  action  by 
the  wife  against  her  husband  to  recover  money 
expended  by  her  in  her  own  maintenance,  dur- 
ing his  alleged'  desertion,  cannot  be  maintained 
In  Pennsylvania,  without  evidence  that  the  ac- 
tion could  be  maintained  under  the  laws  of 
Ohio. 

2.  Where  a  decree  of  divorce  is  granted  a 
wife  with  alimony,  the  presumption  is  that  this 
Included  all  pecuniary  obligations  to  her  on  the 
husband's  part. 

Appeal  from  court  of  common  pleas,  Mc- 
Kean  county. 

Action  by  M.  J.  Curtis  against  Ciorwln  S. 
Curtis.  Judgment  for  defendant  and  plain- 
tiff appeals.    Affirmed. 

Sheridan  Gorton  and  Thomas  F.  Rich- 
mond, for  appellant  E.  R.  Mayo  and  O.  B. 
Mayo,  for  appellee. 

MITCHELL,  J.  Actions  between  hus- 
band and  wife  were  not  authorized  at  coui- 

Digiiizec 


770 


49  ▲TLANTIC  BBBQBTEB. 


(P«- 


mon  iaw,  and  can  only  be  maintained  now 
ixr  Tlrtve  of  statute.  Tbls  Is  an  action  by  a 
wUe  against  her  tamband  to  recover  the 
amount  of  money  expended  by  bo:  In  ber 
own  maintenance  durlBt;  his  alleged  deser- 
tton.  It  awean  that  the  parties  separated 
by  mutual  consent,  under  written  agree- 
meut,  BO  tbat  her  right  of  action  is  net 
otear,  even  under  Pennaylvaala  law.  But 
betb  parties  were  at  tbe  time  of  separation, 
and  still  are,  dtiaeas  and  residents  of  tbe 
state  of  Oblo,  and  have  oerer  been  wittaki 
the  }Qi4adlctioB  of  Peansylvawla.  8he  tbere- 
foee  la  sot  entitled  to  asy  rights,  aer  be 
•sbjeet  to  any  obligations,  arising  aolely 
ODder  tbe  statutes  of  this  state.  There  was 
no  eTid«Doe  that  tbe  action  could  be  main- 
tained UBfder  tbe  laws  of  Ohio,  and  tbe  court 
below  was  therefore  right  in  directing  tbe 
verdict  for  defeadant 

Another  grouad  is  eqmaUy  effective.  When 
this  action  was  begun,  cross  suits  for  divecee 
between  plaintiff  and  defendant  were  pe«d- 
iog  iH  Ohio,  which  resulted  beifore  tbe  trial 
here,  In  a  decree  of  divorce  a  vinculo  in  fa- 
vor of  the  wife,  with  an  allowance  of  a  gross 
SUB  of  9600  In  tbe  nature  of  alimony.  Tbe 
preeamptlon  is  that  this  indodad  a*d  ter- 
minated all  pecuniary  obligations  to  her  on 
bis  part,  and  there  was  no  evidence  that  un- 
der the  law  of  Ohio  there  would  be  any  dif- 
ferent rule.    Judgment  affirmed. 


COXKAD  V.  UPPER  AUGUSTA  TP. 

(Sapreme  Court  of  Pennsylvania.    July  17, 

1901.) 

HIOHWATS—INJURIBa— CONTRIBUTORY  NBOU- 
QBNCE— EVIDENCE. 

Plaintiff  was  traveling  over  a  country  road 
In  the  early  morning,  when  it  was  dark.  He 
attached  a  lantern  to  the  front  of  his  wagon, 
which  afterwards  went  ont.  Plaintiff  did  not 
relight  his  lantern,  and  the  team  left  tbe  l>eaten 
track,  and  went  over  an  embankment,  causing 
his  injuries.  Plaintiff  testified  that  when  his 
lantern  went  out  he  could  not  see  the  lantern 
or  tbe  horses.  He  was  thoroughly  familiar 
with  tbe  road,  using  it  almost  daily.  Held,  in 
an  action  for  negllRence  for  failure  to  have  a 
guard  along  the  embankment,  that  plaintiff  was 
guilty  of  contributory  negligence. 

Appeal  from  court  of  commou  pleas,  Nor- 
thnmberland  county. 

Action  for  Injuries  by  Henry  M.  Conrad 
against  tbe  township  of  Upper  Augusta. 
From  a  judgment  in  favor  of  plaintiff,  de- 
fendant appeals.    Reversed. 

8.  P.  Wolverton  and  C.  B.  Witmer,  for  ap- 
pellant. Vorls  Auten,  L.  8.  Walter,  and  P. 
A.  Vought,  for  appellee. 

POTTER,  3.  All  tbe  asslgnmento  of  ecror 
In  this  case  raise  but  one  question,— the  con- 
tributory negligence  of  the  plaintiff.  It  ap- 
pears from  the  evidence  that  tbe  plaintiff 
was  thoroughly  familiar  with  the  road  over 
which  he  was  traveling  at  the  time  of  the 
accident,  and  was  in  the  habit  of  using  it  al- 


most dally.  It  was  an  ordinary  conntir 
road.  At  the  hour  of  tbe  aecldent  K  wat 
early  momlag.  and  very  dark,  so  that  tte 
plaintiff  attached  a  lantern  to  tlie  front  <tf 
his  wagon  to  enable  blm  to  see  ttie  highway. 
Shortly  before  the  accident  occurred  Us 
lantern  went  out.  Instead  of  stopping  at 
once  and  relighting  It,  the  ptaiotur  aBoreil 
the  team  to  continue  In  motion.  Tbe  resalt 
was  that  they,  for  some  reason.  left  tbe 
beatea  track,  aad  went  over  an  emhank- 
me«t  to  the  left  of  tbe  highway,  njautUag 
the  wagon,  and  causing  the  injniy  for  whicb 
this  suit  is  brought. 

Acoordlng  to  tbe  plaintiff's  own  statement. 
witen  he  found  the  lantern  was  tnst  be  net 
up  and  turned  to  the  rigbt  to  look  out.  Br 
could  see  nothing  of  tbe  lantern,  nor  eeaU 
be  see  the  horses,  it  was  so  dark.  He  ut 
down,  and  found  at  that  time  that  be  bid 
reached  the  summit,  and  was  l>eginning  to 
go  down  hill.  It  is  apparent,  therefore,  thai 
there  was  ample  time,  after  tbe  plahitiff 
knew  that  the  lantern  was  out.  for  him  to 
have  stopped  his  team,  and  relighted  it,  be- 
fore the  accident  happened.  He  was  so  well 
acquainted  with  the  road  that  he  mnat  bare 
known  that  he  was  approaching  that  portion 
of  the  road  flanked  by  the  embankment.  Id 
addition  to  this,  he  knew,  of  course,  that  od« 
of  his  horses  was  blind,  or  partially  so.  Tte 
evidence  points  irresistibly  to  the  conclosioa 
that  the  plaintiff  contributed,  by  bis  own  nq: 
ligence,  to  his  Injury.  Tbe  case  Is  io  Ua^ 
with  Mueller  v.  Rosa  Tp.,  152  Pa.  380,  Z> 
Atl.  604,  tbe  facts  being  very  alnUIar.  A< 
was  there  stated:  "There  are  few  constry 
roads  that  are  safe  at  night  when  It  is  »> 
dark  that  nothing  can  be  seen.'  Knowing,  as 
be  did,  the  condition  of  this  road,  of  tbr 
curve,  the  embankment,  and  tbe  slope,  aad 
truBtlng  entirely  to  his  horse  to  select  tb* 
traveled  part  of  the  road,  the  plaintiff  as- 
sumed tbe  risk."  Tbis  language  is  most  ap- 
proprlate  to  the  case  in  hand.  In  Whuier 
V.  Oakland  Tp,  158  Pa.  405,  27  AU.  lUO. 
1111:  "A  person  who  has  knowledge  of  tbe 
dangerous  condition  of  a  public  highway,  and 
ventures  to  drive  over  it,  assumes  tbe  rlit 
of  personal  injuries  resulting  from  the  bai 
condition  of  tbe  road."  In  the  present  casp. 
however.  It  is  not  alleged  that  the  road  vu 
in  bad  coadltlon,  tbe  charge  of  negllgcnte 
against  the  township  being  based  enUid.T 
upon  tbe  absence  of  a  guard  or  barrier  aloo; 
the  embankment  The  plaintiff  was  traveliB; 
quietly  along  the  road,  just  before  the  acci- 
dent It  was  so  dark  that  prudence  had  sok- 
gested  to  bUn  the  necessity  for  a  Ugbt  Far 
some  reason  the  light  went  out  ObTiouslr. 
tbe  prudent  thing  for  him  to  have  doae 
would  have  been  to  stop  immedJately,  aad 
relight  the  lantern.  As  he  did  not  cbootr 
to  do  so,  and  knowing  the  road  as  he  did. 
he  must  be  presumed  to  have  taken  the  ris): 
of  bis  horses  going  over  the  embankmcD' 
and  falling  down  the  slope.  The  accldest 
could  not  have  occurred  had  tbe  .horses  nc: 
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eft  t±ie  beaten  track.  The  first  assignment 
if  error  (a  8Ti8taln«d,  and  tbe  judgment  !■  re- 
'ersed. 


COMMOBTWBALTH  ▼.  LTTTZ. 

(Supreme  Ooort  of  PeDnsytrania.    July  17, 
1«01.) 

CRIlUNiiL  luAW— FOBMSR  JBOPARDT. 

Plea  of  former  jeopardy  is  not  arallable 
>n  new  trial,  granted  after  conrictlon  of  mnr- 
9«r  in  the  first  degree,  because  of  doubt  as  to 
wheth«:  one  of  the  jurors  had  not  agreed  to 
tbe  verdict  agafaurt  his  conTiction,  because  of 
ezbanstion. 

Appeal  from  court  of  oyer  and  terminer, 
Luzerne  county. 

John  Lutz  was  conTlcted  of  murder,  and 
api)eals.    Afilrmed. 

The  opinion  of  the  court' below  granting 
the  new  trial,  on  which  was  the  coarictlon, 
Is  as  follows: 

"This  case  comes  here  upon  reasons  filed, 
ui>on  which  is  based  a  motion  for  a  new 
trial.    Vbe  defendant  was  indicted  by  the 
Sn'and  Jury   of  this   county  on   January  2, 
1900.  for  murder  and  voluntary  manslaugh- 
ter.   The  case  was  brought  to  trial  on  April 
30,  1000.    The  general  facU  of  the  homicide 
are  that  John  Lubs,  the  defendant,  on  the 
night   of  the  28th  and  29th  of  November, 
1899,  killed  his  wife,  Augusta  Lutz.    Early  in 
the  evening  of  that  night  some  trouble  arose 
between  the  defendant  and  his  daughter, 
Henrietta,   in   which  the  mother,   Augusta 
Lutz,  took  the  side  of  the  daughter  against 
the  father.    At  that  time  the  defendant  left 
the  house,  and  made  threatening  remarks 
with  reference  to  the  position  taken  by  the 
wife  in  the  trouble  between  him  and  Hen- 
rietta.   He  was  gone  about  three  hours,  and 
when  be  came  back,  the  mother,  Henrietta, 
and  the  baby  went  upstairs  to  bed.     The 
two  boys,  Albert  and  Eddie,  remained  with 
the  father  downstairs  for  a  short  time  after 
the  mother  and  other  children  had  gone  to 
bed.    In  the  night,  the  daughter,  Henrietta, 
wbo  was   Bleeping   with   the  mother,   was 
aroused  by  the  crying  of  the  baby,  who  was 
in  the  cradle  adjoining  the  bed  of  the  mother 
and  daughter.     She  attempted  to  awaken 
her  mother,  bnt  discovered  that  something 
was  wrong  with  her.    She  called  her  brother 
Albert,  wbo  was  sleeping  in  an  adjoining 
room,  and  told  falm  that  something  had  hap- 
pened to  their  mother.     The  boy,  upon  ex- 
amination, found  that  the  mother  had  been 
injured.    He  went  to  the  father's  room,  and 
he  also  fonnd  that  the  father  had  been  In- 
jured, from  the  fact  that  blood  was  found 
In  the  father's  bed.     The  brother  told  his 
sister,  Henrietta,   that  she  should  remain 
qnlpt  until  he  could  get  assistance  from  the 
outside.    In  a  short  time  he  came  with  W. 
B.  Iticbards,  the  chief  of  the  police  of  West 
PittBton,  and  he  found  the  mother  in  her 
bed  lying  upon  her  left  side,  with  wounds 


apon  the  right  side  of  her  head.  Upon  dover 
and  further  exam  (nation,  be  found  the  de- 
fendant In  an  adjointng  room.  In  bed,  with 
gashes  upon  his  throat,  and  In  the  bed  with 
the  defendant  was  found  an  ax,  and  at  the 
foot  of  the  bed  an  open  pocketkntfe.  The 
killing,  upon  the  trial  of  the  came,  was  ad- 
mitted to  have  been  done  by  the  defendant; 
the  defense  being  that  at  the  time  that  tbo 
wife  was  assaulted  with  the  ax  the  defend- 
ant was  of  nnsound  mind,  and  was  not  re- 
sponsible for  the  assault  made  by  him  upon 
his  wtfe  which  resulted  In  her  death.  The 
case  was  tried  out  very  fully,  and  the  ques- 
tion upon  which  the  jury  was  asked  to  deter- 
mine as  to  whether  the  defendant  was  guflty 
or  not  was  largely  based  upon  the  issue  as  to 
whether  be  was  sane  or  insane  at  the  time 
of  the  commlsston  of  the  homldde.  The  trial 
of  the  defendant,  up  to  the  retirement  ot  the 
jury  for  deliberation  upon  the  charges  of 
murder  and  voluntary  manslaughter,  fVom 
an  examination  of  the  recoid  in  the  case, 
appears  to  be  as  nearly  Inside  of  the  rules 
governing  trials  of  indictments  of  this  kind 
as  It  would  be  possible  to  conduct  a  trial. 
However,  after  the  jury  retired  to  their 
rooms  for  deliberation,  a  division  arose  be- 
tween  them  that  appears  to  have  been  al- 
most irreconcilable,  because  of  the  fact  that 
they  were  unable  to  agree  as  to  the  mental 
responsibility  of  the  defendant  at  the  time  of 
the  assault  made  upon  his  wife  which  re- 
sulted In  her  death.  The  jury  retired  on  the 
2d  May,  1800,  and  on  the  17th  of  May 
brought  In  a  verdict  In  writing.  In  which 
they  all  agreed  that  tlte  defendant  was 
guilty  of  murder  in  the  first  degree.  The 
period  of  confinement  of  the  jury  was  so 
long  before  verdict  because  it  is  absolutely 
necessary,  under  the  decisions  of  our  courts, 
that.  In  all  cases  upon  indictments  for  mur- 
der, there  can  be  no  discharge  until  a  ver- 
dict has  been  rendered,  that  it  Is  just  possi- 
ble that  after  the  court  ordered  the  jury  to 
be  polled,  and  It  appearing  that  Mr.  Koons, 
one  of  the  jurors,  did  not  as  a  matter  of  con- 
science agree  to  the  verdict,  but  only  agreed 
because  of  physical  exhaustion,  that  it  was 
not  a  true  verdict  of  murder  in  the  first  de- 
gree. At  that  time,  after  the  written  ver- 
dict had  been  filed,  the  defendant's  counsel 
said,  'I  would  like  to  have  the  jury  polled.' 
The  clerk  proceeded  to  poll  the  Jury.  The 
Clerk:  F.  A.  B.  Koons.  Mr.  Koons:  I 
signed  the  verdict  against  my  consent,  be- 
lieving that  that  man  was  irresponsible  when 
he—  The  Oourt:  What  is  your  verdict,  Mr. 
Koons?  Mr.  Koons:  I  signed  it—  The 
Court:  What  did  you  find?  Mr.  Koons: 
Ouilty  of  murder  In  the  first  degree.  The 
Court:  Guilty  of  murder  In  the  first  degree? 
Mr.  Koons:  Tes,  sir.  Defendant's  Counsel: 
I  wish  to  enter  a  protest  against  the  recep- 
tion of  the  verdict  after  the  answer  of  Mr. 
Koons.  The  Court:  It  may  be  recorded.'  If 
bis  statement  had  been  completed.  It  would 
undoubtedly  have  been  shown  .that  be  had 
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reached  a  different  conclusion  from  that 
which  was  Incorporated  In  the  written  return 
which  he  had  signed,  and  which  was  return- 
ed by  the  Jury.  If  he  had  done  this,  it  then 
would  have  become  the  duty  of  the  court  to 
hare  directed  the  Jury  to  again  retire  until 
they  had  agreed  upon  a  verdict.  Because 
of  the  doubt  in  our  minds  as  to  whether  that 
which  was  done  at  the  time  the  verdict  was 
returned  was  the  verdict  of  the  conscience 
of  the  whole  Jury,  based  upon  the  circum- 
stances incident  to  the  long  confinement  of 
the  Jury,  and  that  which  may  have  been  In 
the  mind  of  Mr.  Koons  at  the  time  he  de- 
sired to  make  a  statement,  that  it  was  not 
the  verdict  of  his  conscience,  but  one  ren- 
dered necessary  because  of  physical  exhaus- 
tion on  his  part,  and  as  all  reasonable  doubts 
under  circumstances  surroimdlng  criminal 
cases  are,  under  the  law,  to  be  given  to  de- 
fendants, we  have  concluded  to  allow  the  mo- 
tion for  a  rule  for  a  new  trial  In  this  case, 
and  at  the  same  time  to  make  it  absolute." 

John  T.  Lenahan,  Jas.  L.  Lenahan,  and 
Cbas.  B.  Lenahan,  for  appellant  B.  B. 
Jones,  Dlst.  Atty.,  and  T.  R.  Martin,  Ex 
Dlst.  Atty.,  for  the  Commonwealth. 

PER  CITBIAM.  John  Lutz  was  accused  of 
the  murder  of  bis  wife.  He  was  Indicted  for 
the  crime  with  which  he  was  charged,  and 
on  the  trial  of  the  case  he  was  convicted  of 
murder  of  the  first  degree.  He  was  not  sen- 
tenced when  he  made,  through  his  counsel, 
an  application  for  a  new  trial.  This  appllca- 
tioQ  resulted  in  a  compliance  with  defend- 
ant's request  It  is  not  necessary  to  specify 
herein  the  circumstances  which  induced  the 
court  below  to  allow  and  make  absolute  the 
motion  for  another  trial.  This  sufilclently 
appears  In  the  record,  and  in  the  opinion  of 
the  court  granting  a  new  trial.  When  the 
case  was  called  for  a  retrial  the  prisoner 
filed  a  special  plea  of  once  in  Jeopardy,  in 
which  all  the  facts  relating  to  the  verdict 
on  the  formor  trial  were  set  forth  in  detail. 
A  Jury  was  called  and  sworn  according  to 
law,  and  the  case  was  then  proceeded  with 
in  due  course.  That  the  evidence  in  the  case 
clearly  warranted  the  verdict  rendered  by 
the  Jury  admits  of  no  reasonable  doubt  A 
motion  for  another  trial  followed  this  ver- 
dict, but,  upon  due  consideration  by  the  court, 
the  motion  was  denied.  The  denial  of  the 
motion  was  promptly  followed  by  the  sen- 
tence of  the  cotvt 

No  error  appears  In  the  proceedings  which 
resulted  in  the  verdict  and  sentence  referred 
to  herein,  and  there  is  nothing  discernible 
in  the  record  or  In  the  charge  of  the  court 
which  furnishes  any  ground  for  condemna- 
tion or  criticism  in  either.  The  case  was 
carefully  and  fairly  tried,  and  there  is  no 
Just  cause  of  complaint  The  Judgment  Is 
affirmed,  and  it  Is  directed  that  the  record 
be  remitted,  in  order  that  the  sentence  may 
be  carried  into  execution  according  to  law. 


OHANDLBY  et  al.  t.  BOROUGH  OF  CAM- 
BRIDGE SPRINGS. 

(Supreme  Court  of  Pennsylvania.    July  17, 
190L) 

BUILDIKO  CONTRACTS  —  CONSTRUCTION  —  DB- 
TBRMINATION  OP  AMOUNT  OF  DAMAGES. 
A  building  contract  with  a  lx>roa{;h  provid- 
ed that,  if  the  contractor  failed  to  complete 
the  work  at  the  time  epeclfied,  he  should  for- 
feit, as  liquidated  damages,  the  amonnts  named 
in  each  of  the  detailed  specificationB  for  the  dif- 
ferent portions  of  the  work.  Another  stipula- 
tion declared  that  should  any  disasreemeot 
arise  as  to  the  meaning  of  the  drawings  or 
specification  on  any  pointj  or  as  to  the  charac- 
ter of  the  work,  the  decision  of  the  ensineer 
should  be  conclusive  on  ail  parties  to  the  con- 
tract Beld,  in  an  action  on  the  contract,  thit 
the_  engineer  had  no  power  to  determine  the 
claim  of  the  borough  for  damages  resulting 
from  the  contractor's  delay. 

Appeal  from  qourt  of  common  pleas,  Craw- 
ford county. 

Action  by  Cbandley  Bros.  &  Ob.  against  the 
borough  of  Cambridge  Springs.  From  a 
ludgment  in  favor  of  plaintiffs,  defendant 
appeals.    Reversed. 

Geo.  F.  Davenport  and  Arthur  lT  Bates, 
for  appellant  Jackson  &  Lang  and  W.  W. 
Henderson,  for  appellees. 

BROWN,  J.  Cbandley  Bros,  ft  0>..  tbe  ap- 
pellees, entered  Into  a  contract  on  July  11, 
18U8,  with  the  borough  of  Cambridge  Springs, 
"to  construct,  build,  equip,  and  finish  a.  com- 
plete system  of  waterworks  on  or  before  Oc- 
tober 1st  A.  D.  1888.  In  the  borough  of  Cam- 
bridge Springs,  Pa.,  In  accordance  with  the 
specifications"  attached  to  and  made  part 
of  the  agreement.  With  the  general  plans 
and  specifications  submitted  to  bidders  there 
were  detailed  specificationB  drawn  under 
nine  divisions,  and  bids  could  be  made  for 
each  separately.  The  borough  reserved  the 
right  to  let  the  contract  as  a  whole  or  by 
divisions.  Tlie  whole  of  the  work  was  given 
to  the  appellees.  The  several  detailed  speci- 
fications provided  for  different  dates  for  fur- 
nishing materials  and  doing  work,  but  the 
^hole  work,  as  before  stated,  was  to  be  com- 
pleted by  October  1,  189&  For  failure  to 
furnish  machinery  or  complete  work  by  the 
dates  set  forth  In  the  separate  detailed  state- 
ments, the  contractors  agreed  to  pay,  as  con- 
fessed and  liquidated  damages,  certain  sums 
for  every  day's  delay,— hi  one  case  $10.  and 
in  others  $15  and  $25,  per  day.  In  paragraph 
28  of  the  general  specifications  and  condi- 
tions of  agreement  there  is  the  following 
clause:  "If  the  contractor  falls  to  complete 
the  work  at  the  date  specified,  he  shall  for^ 
felt  to  the  board,  as  confessed  and  liquidated 
damages,  the  amounts  named  in  each  of  the 
detailed  specifications  for  the  different  poi^ 
tlons  of  the  work."  By  the  term  "board," 
used  in  this  paragrraph,  is  meant  the  burgess 
and  council  of  Cambridge  Springs,  Fa.  The 
contractors  did  not  perform  certain  portions 
of  their  contract  within  the  dates  fixed,  and 
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in  the  trial  of  the  cause  In  the  conrt  below 
be  appellant  asked  that  the  different  sams 
igreed  upon  as  liquidated  damages  for  the 
lelay  of  the  appellees  be  deducted  from  the 
urn  claimed  by  them.  Offers  of  the  appel- 
ant In  support  of  Its  alleged  right  to  make 
hese  deductions  were  all  overruled  by  the 
earned  trial  judge,  apparently  on  the  ground 
bat  they  bad  been  disallowed  by  the  en- 
ineer,  who.  In  his  judgment,  bad  been  given 
ower  in  the  agreement  between  the  parties 
0  pass  upon  them,  and  whose  decision  was 
nal  and  conclusive,  and  binding  upon  the 
lorough  and  the  contractors.  If  the  con- 
racting  parties  agreed  that  the  engineer 
hould  pass  upon  this  dispute,  and  that  bis 
eclsion  should  be  flnal  and  conclusive,  they 
re  bound  by  It,  if  it  was  properly  made, 
tut  It  must  clearly  appear  that  such  power 
ras  given  to  him.  The  terms  of  the  agree- 
lent  are  not  to  be  strained  to  discover  it. 
?bey  must  be  clear  and  unmistakable  to  oust 
he  Jurisdiction  of  the  courts;  for  trial  by 
ary  cannot  be  taken  away  by  Implication 
aerely,  In  any  case.  Lanman  v.  Young,  31 
'a.  306.  Whatever  powers  the  engineer  bad 
0  settle  disputes  between  the  contracting 
artles  are  found  in  paragraph  24  of  the 
eneral  specifications  and  conditions  of 
greement,  and  nowhere  else.  That  para- 
raph  Is  as  follows:  "Should  any  dlsagree- 
lent  or  difference  arise  as  to  the  true  mean- 
ag  of  the  drawings  or  specification  on  any 
oint,  or  concerning  the  character  of  the 
rork,  the  decision  of  the  engineer  shall  be 
nal  and  conclusive,  and  binding  on  all  par- 
ies to  the  contract."  These  words  could 
ot  be  plainer.  They  limit  the  final  decision 
f  the  engineer  to  disagreements  or  differ- 
ttces  arising  as  to  the  true  meaning  of  the 
rawings  or  specifications  on  any  point,  or 
onceming  the  character  of  the  work.  It  Is 
ifflcult  to  conceive  how  even  the  strained 
onstructlon  sometimes  given  by  zealous 
ounsel  to  written  words  could  possibly  ex- 
end  these  to  the  dispute  before  us.  The 
lalm  of  the  borough  of  Cambridge  Springs 
>  deduct  what  the  contractors  agreed  In  each 
et  ailed  specification  should  be  deducted  for 
elay  Involves  no  "true  meaning  of  the  draw- 
igs  or  specification  on  any  point,"  or  "the 
baracter  of  the  work."  The  claim  means 
tiat  the  work  was  not  done  nor  the  materials 
umlsbed  within  the  time  agreed  upon,  and 
o  question  is  raised  concerning  the  charac- 
iv  of  the  work.  The  contention  simply  is 
bat,  in  the  face  of  the  plain  words  of  the 
ontract,  the  contractors  pay  what  they  spe- 
iflcally  agreed  they  would  pay  upon  the  hap- 
ening  of  certain  contingencies,  which  did 
appen.  The  very  agreement  of  the  parties 
hat  the  damages  for  delay  should  be  consld- 
red  liquidated  Is  conclusive  on  its  face  that 
bat  matter  should  not  be  referred  to  the  en- 
ineer  or  any  one  else.  In  all  cases  where 
be  decision  of  the  engineer  has  been  held  to 
e  final  and  conclusive,  the  terms  of  the  con- 
ract  made  It  so.    In  Hartnpee  v.  City  of 


PlttsbuiK.  97  Pa.  107,  and  Hostetter  t.  Same, 
107  Pa.  410,  It  was  provided  that,  In  case 
any  question  or  dispute  between  the  parties 
sbould  arise  under  the  contract,  the  same 
should  be  referred  to  tbe  engineer,  whose 
decision  sbould  be  final  and  conclusive.  In 
Connor  v.  Simpson,  104  Pa.  440,  the  chief 
engineer  was  given  full  power  to  decide 
every  question  that  might  or  could  arise  be- 
tween the  parties  relative  to  the  execution  of 
the  work;  and  In  Brown  v.  Decker,  142  Pa. 
640,  21  Atl.  003,  It  was  agreed  and  distinctly 
understood  that  the  decision  of  the  engineers 
and  architects  should  be  final  and  conclusive 
In  any  dispute  which  might  arise  between  the 
parties  to  the  agreement  relative  to  or  touch- 
ing tbe  same.  In  the  very  cases  relied  upon 
by  the  learned  Judge  below,  in  his  opinion 
overruling  a  motion  for  a  new  trial,  the  same 
broad  powers  were  given  to  the  engineer  or 
architect.  In  O'Reilly  v.  Kerns,  52  Pa.  214? 
it  was  agreed  that  the  engineer  should,  In  all 
cases,  decide  every  question  which  could  or 
might  arise  between  the  parties  to  the  ex- 
ecution of  the  contract  on  the  part  of  the  con- 
tractors, and  that  his  decision  should  be 
final  and  conclusive  and  without  appeaL  In 
Quigley  V.  De  Haas,  82  Pa.  267,  it  was  agreed 
that  a  certain  person  should  be  the  Judge  of 
whether  tbe  work  was  done  according  to 
contract;  and  In  Kennedy  v.  Poor,  151  Pa. 
472,  25  Atl.  119,  the  agreement  was  that  tbe 
work  sbould  be  done  under  the  direction  of 
the  architect  and  to  his  satisfaction.  In  each 
of  the  last  three  cases  the  powers  exercised 
by  the  arbitrator  were  within  the  words  and 
terms  of  his  appointment.  Here  It  is  perfect- 
ly plain  that  the  power  of  the  engbieer  to  set- 
tle disputes  or  disagreements  was  limited 
to  those  which  might  arise  as  to  the  true 
meaning  of  the  drawings  or  specifications  or 
concerning  the  character  of  the  work,  but 
about  neither  of  these  does  tbe  appellant 
raise  any  question.  Further  discussion  could 
not  possibly  make  this  plainer.  The  appel- 
lees. In  view  of  the  increased  work  Imposed 
upon  them,  may  be  entitled  to  some  exten- 
sion of  time;  but  what  that  extension  ought 
to  be  Is  a  question  of  fact,  to  be  determined 
by  tbe  Jury  under  all  tbe  evidence. 

It  is  contended,  again,  that  the  appellant 
is  bound  to  pay  because  the  final  estimate  of 
the  engineer  is  a  certificate  ,of  the  amount 
due  the  appellees.  Tbe  engineer  had,  how- 
ever, no  right  to  make  any  certificate  as  to 
tbe  amount  due.  Be  was  to  make  an  esti- 
mate of  tbe  value  of  the  work  done  and  of 
the  materials  delivered,  and  a  final  estimate 
of  all  work  done  and  materials  delivered,  and 
the  contractors  are  to  be  paid  as  provided  In 
the  agreement  No  dispute  is  raised  about 
the  value  of  the  work  done.  The  contention 
Is  as  to  the  amount  due,  and,  as  the  con- 
tractors are  to  be  paid  according  to  the  terms 
of  the  agreement,  the  borough  insists  that, 
as  that  agreement  provides  for  certain  de- 
ductions for  delay,  those  deductions  be  now 
made,  to  ascertain  what  is  really  due.3057[c 
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Wbat  we  Inve  said  relates  to  the  first 
eigkt  asaigmuentB  of  error.  The  last  four 
are-  not  aostolaed.  They  do  not  seem  to  be 
preaaed,.  and  by  them  no  error  has  been  point- 
ed out  to  ua  on  the  part  of  the  court  below. 
The  only  gue^oa  Inrolved  la  as  to  the  power 
of  the  engineer  to  determine  the  claim  of 
the  borough  for  damages  resulting  from  th« 
contractor's.delay.  This  is  frankly  stated  In 
appellant's  paper  book  to  be  the  only  ques- 
tion Inrolved,  and  we  hare  so  disposed  of  It. 
Oa  the  first  eight  aselgnmenta  of  error  the 
judgment  of  the  court  below  Is  reversed,  and 
a  venire  facias  da  novo  awarded. 


STILES  et  al.  v.  SHATON  et  al. 

(Supreme  Court  of  PeanaylTaiiia.    July  17, 

ISOl.) 

WaiTTBN    CONTRACT— VBRBAL   AOREEMBNT— 
BAILMENT. 

1.  Where  owner  of  machinery  had  a  verbal 
contract  with  defendants  aa  to  a  sole  thereof, 
but  no  price  was  named,  nor  any  time  or  terms 
of  payment,  and  a  written  agreement  was  en- 
tered into  before  complete  delivery  of  the  ma- 
chinery, the  writing  was  the  only  contract  be- 
tween the  parties. 

2.  A  written  contract  provided  tor  a  lease  of 
certain  maishinery  and  payment  of  certain  in- 
stallments, with  an  agreement  that  on  the  pay- 
ment of  a  certain  sum  the  machinery  should 
become  the  propei-ty  of  the  lessee,  and  also 
that  on  default  or  any  violation  of  the  contract 
plaintiff  could  retake  the  machinery.  Held  a 
bailment,  and  not  a  sale,  so  long  as  the  con- 
tract continued  in  force. 

Appeal  from  court  of  common  pleas,  Le- 
high county. 

Action  by  George  El  Stiles  and  John  M. 
Hall,  receivers  of  the  Dimes  Savings  Bank 
of  WUllmantlc Conn.,  against  WllHam  C.  Sea- 
ton  and  others.  Judgment  for  defendants, 
and  plaintiffs  appeal    Affirmed. 

THe.  f«llo>wing  Is  the  contract  in  suit: 
"Agreement  by  and  between  John  L.  Walden, 
of  ttw'  city  of  WiUlmaatlc,  town  and  county 
of  Windham,  and  state  of  Connecticut,  and 
William  C.  Seaton  and  Henry  C.  Balnea,  both 
oC  the  city  of  Alleatow^  county  of  Lehigh, 
skate  oC  Pennsylvania,  imrtnera  in  business 
under  the  firm  name  of  Seaton  &  BaJnea^. 
amd  having  Oteir  office  and  principal  place  of 
business  in  said  city  of  Allentown.  Said 
John.  L.  Walden,  in  consideration  of  two 
tliSBsand  dollars,  received  by  him  of  said  Wil- 
liam C.  Seaton  and  Henry  G.  Balnes,  agrees 
to  rent,  and  said  William  C.  Seaton  and 
Henry  C.  Balnes  agree  to  hire,  the  following 
articles  of  personal  prc^>erty,  to  wit:  20  spin- 
ning frames,  of  108  spindles  each;  8  spinning 
frames,  of  9S  spindles  each;  7  short  spin- 
ning frames,  of  72.  spindles  each;  2  spinning 
frames,  of  106  spindles  each;  8  organzlne 
doublers;  4  reels;  8  winders;  1  organalne 
doubler  (all  of  said  machinery  having  been 
manufactured  by  the  W.  O.  &  A.  B.  Morri- 
son. Company,  of  WilUmantic,  Connecticut), — 
for  the  monthly  rent  of  five  hundred  dollars 
($500),  payable  without  demand,  on  the  17tli 


day  of  each  month  next  hereafter,  at  th* 
office  o£  said  John  L.  Walden,  in  said  town 
of  Windham.  And  it  is  further  agreed  that, 
if  said  rent  shall  be  promptly  and  fully  paid. 
whenever  the  payments  shall  amount  to  the 
sum  of  nine  thousand  eight  bundxed  aad 
eighty  dollars  and  seventy  cents  ($8,8S(I.7<^ 
said  property  shall  belong  to  said  William  C 
Seaton  and  Henry  C.  Balnea.  And  in  eonsid- 
eratloa  tbereof  the  said  William  C.  Seaton  and 
Henry  C.  Balnes  agree  to  use  said  prcq^erty 
carefully,  and  not  to  underlet,  sell,  or  assign 
any  interest  in  said  property  or  in  tliis  lease, 
nor  to  remove  it,  or  suffer  it  to  be  removed, 
or  any  part  thereof,  from  the  top  floor  in  the 
'West  End  Silk  MIU,'  so  called,  situated  on 
Twelfth  street,  in  said  city  of  Ailentown, 
without  the  written  consent  of  said  John  L. 
Walden  Indorsed  hereon.  And  If  default 
shall  at  any  time  be  made  In  the  pajrments 
of  rent  as  aforesaid,  or  if  any  of  the  agree- 
ments herein  be  violated,  then  this  lease  shall 
become  void,  and  said  William  C.  Seaton 
and  Henry  C.  Balnes  shall,  without  notice. 
forthwith  return  said  property  In  good  con- 
dition, ordinary  wear  only  excepted,  to  the 
place  of  business  of  said  John  L.  Walden,  in 
said  town  of  Windham,  or  to  any  place  which 
he,  his  assigns  or  representatives,  may  di- 
rect, and  they,  or  either  of  them,  niay  at 
any  time,  with  or  without  process  of  law, 
take  actual  possession  thereof,  and  for  that 
purpose,  or  to  search  for  the  same,  may  ea- 
ter any  premises  of  said  William  G.  Seaton 
and  Henry  C.  Balnea,  or  to  which  said  Wil- 
liam C.  Seaton  and  Henry  C  Balnes  has  ac- 
cess, using  such  force  as  may  be  necessary. 
And  said  William  C.  Seaton  and  Henry  C 
Balnea  hereby  waive  any  right  of  action  for 
trespass  or  damages  therefor,  and  agree  to 
pay  all  costs,  expenses,  and  fees  of  evoy 
kind  incurred  therein,  and  in  case  of  a  for- 
feiture of  this  lease  as  aforesaid,  for  default 
in  payment  of  rent  or  otherwise,  all  moneys 
then  having  been  paid  shall  be  retained  by 
and  belong  to  said  John  L.  Walden.  Pro- 
vided, however,  that  said  John  L.  Walden.  his 
agent,  assigns,  or  representative,  may.  at 
their  option,  elect  to  affirm  this  lease,  and 
to  sue  for  and  recover  any  amount  due  there- 
on, with  interest  and  cost.  In  witness  -where- 
of we  have  hereto  subscribed  our  names  and 
afiSxed  our  seals,  and  to  a  duplicate  of  the 
same  tenor  and  date,  this  seventeenth  day  of 
July,  A.  D.  1895.  W.  C.  Seaton.  [L.  S.]  H. 
C.  Raines.  [L.  S.]  In  presence  of  Thomas  J. 
Kelley." 

Frank  M.  Trexler  and  Fnak  Jacoba,  far 
appellajnta. 

MITCHBLIi,J>  Aftpdlantsclalm,  first,  that 
the  machinery  was  delivered  under  a  verbal 
contract  of  sale,  and  that  tbis  fact  should. 
at  least,  have  been  Bubmitted  to  tbe-  Jury. 
But  there  was  no  sufficient  evidence  on  whlcli 
the  Jury  could  have  so  found.  A  can-vsva- 
tlon  took  place  In  which  the  owner  stated 
that  he  had  maeUuery  te  dlanoa^pC  wldck 


a.) 


IN  KE  SUTTON'S  E8TATB. 


TTb 


'onld  an  the  empty  room  to  the  mill,  and 
efendants  said  they  had  room  for  It,  and 
'ould  take  It.  This  is  the  utmost  that  was 
istifled  to.  No  price  was  named  nor  any 
Ime  or  terms  of  payment  Before  complete 
ellvery  was  made  the  parties  signed  the 
rritten  agreement  on  which  plaintiff  sues, 
t  is  evident  that  this  was  regarded  by  both 
artles  as  the  completion  of  the  previous  in- 
hoate  understanding,  and  the  learned  Judge 
ras  deariy  right  In  holding  that  the  writing 
ras  the  only  contract  between  the  parties. 

But,  even  If  there  had  been  a  complete 
erbal  agreement  to  sell,  no  title  passed  until 
ellvery.  The  vendor  might  still  rescind,  or 
he  parties  change  It  to  a  bailment.  "The 
act  that  the  original  Intention  of  the  par- 
ies Is  to  make  a  sale,  and  that  such  Is  the 
fgal  effect  of  their  first  agreement,  does  not 
irevent  a  change,  while  it  Is  still  executory, 
Qto  a  bailment,  with  an  alternative  of  future 
onverslon  into  a  sale,  on  the  compliance 
vith  the  stipulated  conditions."  Press  Co. 
'.  Jordan,  171  Pa.  474,  82  Atl.  1061. 

Secondly,  the  appellants  argned  that'  the 
vrltten  agreement  was  one  of  sale,  and  not 
>f  bailment  The  grounds  of  this  contention 
ire  (a)  that  the  agreement  contains  no  sUpu- 
atlon  for  the  return  of  the  machinery,  ez- 
•ept  the  right  of  plalBtHfs  to  retake  It  on 
lefault  la  the  payment  of  the  Installments,  or 
Molation  of  the  covenants  as  to  underletting, 
ielling,  etc.;  and  (b)  that  no  definite  term  Is 
rtipnlated  for.  But  while  both  these  provl- 
ilons  are  important  and  sometlmee  control- 
ing  evidence  of  the  Intention  of  the  partlea 
a  executing  the  laatrmaent  neither  Is  essen- 
jal  to  the  existence  of  a  bailment  Bnlow 
r.  ElelD,  79  Pa.  48S;  Edwards'  Appeal,  lOB 
E>a.  108.  The  bailee  may  at  any  time  make 
lefault  In  the  imyments,  and  thereby  Indt- 
;ate  his  Intention  to  give  up  possession.  Or- 
liiwrlly  that  will  terminate  the  bailment, 
)ut  if,  as  here,  the  bailor  has  the  option  to 
ifflrm  and  continve  the  lease,  and  to  collect 
the  payments  in  full,  the  case  Is  the  same  as 
that  of  the  lessee  of  a  bouse,  who,  having 
stipulated  to  pay  a  certain  amount  of  rent 
must  continue  to  pay,  though  be  does  not 
?boo6e  any  longer  to  occupy  the  premises. 
When  the  bailor  has  exercised  Us  privilege 
to  collect  the  full  amount  the  Instrument 
continues  In  force,  and  by  its  terms  the  ball- 
tnent  becomes  a  sale,  and  title  passes  to  the 
purchaser.  In  regard  to  the  term,  It  may  be 
Indefinite,  at  so  much  per  week  or  month  or 
other  period.  In  which  case  it  will  have  the 
effect  of  a  lease  at  win,  but  is  none  the  less 
a  bailment,  so  long  as  It  continues  In  force. 
Judgment  affirmed. 


la  t*  SUTTON'S  BSTATO. 

(SopccBie  Court  of  Pennsylvania.    July  17, 

1901.) 

ACOOUNTINO  BY  BXHCUTOR— BVIDBNOO. 

Wheret  on  an  aceouotiBg  by  an  execvtOTt 
it  was  found  that  he  was  indebted  to  the  es- 


tate in  a  sum  for  which  he  was  charged,  with 
interest  and  that  he  had  a>  valid  claim  against 
tlie  estate  for  an  amount  in  excess  of  his  in- 
debtedness to  the  estate,  it  was  error  to  charge 
him  with  interest  on  big  debt  without  allowing 
him  lBtei««t  ea  hia  claim  against  the  estate- 
Appeal  from  superior  court 
In  the  matter  of  the  estate  of  atlas  Sutton. 
Appeal  of  Peter  Sutton.  From  a  decree  on 
an  accounting.    Reversed. 

a.  K.  Powell  and  S.  J.  Strauss,  for  aK>el- 
lant  John  B.  Jenkins  and  Heniy  A.  Ful- 
ler, for  appellees. 

POTTER,  J.  The  single  question  in  this 
appeal  la  as  to  th«  allowance  of  Interest 
upon  the  claim  of  Peter  Sutton  against  the 
estate  of  his  father,  Silas  Sutton.  Upon  the 
filing  of  his  account  as  one  of  the  executors 
of  his  father,  the  orphans'  court  found  that 
Peter  Sutton  was  indebted  to  the  estate  In 
various  sums,  aggregating  ^,083.64,  upon 
which  Interest  was  charged  against  him 
amounting  to  $3,or3.($3,  making  a  total  In- 
debtedness of  $6,157.17.  The  orphans*  court 
also  found  that  he  had  a  valid  claim  against 
the  estate,  upon  October  9,  1879,  of  $3,168.- 
75,  and  It  allowed  him  Interest  thereupon 
t»  the  date  of  distribution,  $3,698.67,  making 
hU  total  claim  against  the  estate  $6,865.62. 
The  superior  court  disallowed  the  Interest 
upon  the  credit  side  of  the  account  without 
disturbing  the  Interest  charged  upon  the 
debit  side.  We  are  at  a  loss  to  see  upon 
what  basis  this  can  fairly  be  done.  If  Pe- 
ter Sutton  had  paid  to  himself  the  amount 
of  his  claim  against  the  estate  out  of  the 
funds  in  his  own  hands  due  to  the  estate, 
at  any  time  during  the  period  cov^ed  by 
the  running  of  the  account  It  would  have 
wiped  out  the  Interest  earning  capacity  of 
the  sum  due  to  the  estate.  He  owed  the 
estate,  and  the  estate  was  Indebted  to  Urn. 
The  amounts  were  not  very  far  apart  the 
balance  being  against  the  estate  and  In  fa- 
vor of  Peter  Sutton.  Whether  Interest  were 
charged  and  allowed  upon  both  sides  of  the 
account  or  upon  neither,  made  but  little 
difference.  But  extending,  as  the  accounts 
did,  over  a  period  of  some  18  years.  It  would 
be  most  unjust  to  charge  Interest  upon  one 
side,  and  not  allow  it  upon  the  other.  The 
suggestion  in  the  opinion  of  the  superior 
court  that  Peter  Sutton  should  have  paid 
the  debt  to  himself,  and  thus  stopped  the 
running  of  Interest  against  the  estate,  loses 
point  when  It  Is  recalled  that  this  could  only 
have  been  done  by  applying  the  funds  of 
the  estate  In  his  hands,  which  were  draw- 
ing Interest,  and  this  act  of  payment  would 
have  at  once  destroyed-  the  Interest  earning 
power  of  the  fund.  We  think  the  decree  of 
the  orphans'  court  did  substantial  Justice 
as  to  this  point  which  Is  the  only  one  In 
controversy  In  this  appeal.  The  judgment 
of  the  superior  court  Is  reversed,  and  the 
decree  of  the  orphans'  court  Is  reinstated, 
and  the  record  Is  remitted,  tor  the  purpose 
of  distribution  thereunder.        ^  . 
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In  pe  SUTTON'S  ESTATE. 
(Supreme  Conrt  of  PennBylraiua.    July  17, 

1901.) 
CONTRACT— PROVISION  rOR  PATHBNT— IH- 

PROVBlMBNTS-VAIiUATION. 

1.  Under  a  contract  that  P.,  porcbaser  of 
land  from  decedent,  who  had  not  paid  there- 
for, should  surrender  the  property  to  the  es- 
tate, and  the  aggregate  amount  of  the  value 
of  the  improvements  made  by  P.  "shall  first 
be  allowed  and  paid"  to  him  "before  distribut- 
ing the  estate  •  •  •  or  the  proceeds  arising 
from  said  lands,"  payment  for  the  improve- 
ments  is  not  limited  to  the  proceeds  of  the 
premises  on  which  the  improvements  were  put. 

2.  Under  a  contract  allowing  the  vendor  of 
land  to  re-enter  for  nonpayment  of  purchase 
money,  and  take  possession,  after  paying  the 
purchaser  "for  all  the  improvements  be  has  or 
may  make  thereon,"  he  is  to  be  paid  what  they 
cost  him,  and  not  merely  thn  enhanced  yalne 
of  the  land. 

Appeal  from  superior  court. 

In  the  matter  of  the  estate  of  Sllaa  Sutton, 
deceased.  From  a  Judgment  of  the  superior 
court  modifying  the  decree  of  the  orphans' 
court  of  Luzerne  county  on  the  accounting  by 
Peter  Sutton  and  another,  executors,  Almlra 
Sutton  and  another  appeaL    Modified. 

The  opinion  of  the  superior  court  Is  as  fol- 
lows: 

"WiUiam  W.  Porter,  J.  The  decedent  sold 
a  farm  on  November  23,  1872,  to  his  son 
Peter  Sutton.  The  cmitract  was  a  sealed 
writing.  The  terms  of  the  payment  were, 
'one-half  payable  one  year  after  the  decease 
of  said  Silas  Sutton,  and  the  balance  two 
years  thereafter,  with  interest  payable  an- 
nually if  called  for,  otherwise  no  interest  to 
be  paid  during  the  natural  life  of  the  said 
Silas  Sutton.'  The  contract  further  provided 
that  If  at  any  time  and  as  often  as  any  in- 
stallments of  the  principal  and  interest  under 
this  contract  shall  become  due,  and  remain 
unpaid  for  the  space  of  thirty  days,  the  whole 
amount  of  the  purchase  money  above  named 
shall  therefore  become  due  and  payable,  and 
the  said  party  of  the  first  part  and  his  legal 
representatives  shall  be  thereupon  entitled 
to  re-enter  and  take  possession  of  said  land 
and  premises  after  paying  the  said  Peter 
Sutton  for  all  the  Improvements  be  has  or 
may  make  thereon.'  Silas  Sutton  died  De- 
cember 21,  1874,  leaving  a  will  dated  Au- 
gust 16,  1873,  appointing  his  son  Peter  Sut- 
ton and  his  daughter  Annie  G.  Shelley  ex- 
ecutors. This  will  directed  the  executors  to 
apply  the  income  of  the  estate  and  as  much 
of  the  principal  as  necessary  to  the  support 
of  the  decedent's  w.lfe,  and  directed  that  no 
division  of  the  estate  should  be  made  until 
her  death.  She  died  October  14,  1896.  The 
residue  of  the  estate  was  given  and  devised, 
one-fifth  to  each  of  three  children;  one-fifth 
to  the  wife  and  children  of  decedent's  son 
Ira  G.  Sutton;  one-fifth  to  decedent's  grand- 
children Ira  T.  Bcisecker  and  Anna  E.  Bel- 
seeker,  children  of  Lydia,  deceased  daughter 
of  decedent    No  part  of  the  purchase  money 


for  the  farm  was  paid  by  Peter  Sntton.  On 
October  9,  1878,  all  of  the  owners  of  the 
residuary  estate  of  Silas  Sutton  (except  the 
children  of  Ira  6.  Sutton,  who  were  then 
minors  or  unborn)  executed  an  agreement 
with  Peter  Sutton  allowing  him  to  surrender 
the  farm  under  the  terms  of  the  first  agree- 
ment, by  which  the  contract  was  made  for- 
feitable for  nonpayment.  Thereafter  the 
farm  was  treated  as  part  of  the  estate  of 
Silas  Sutton,  and  Peter  Sutton,  as  executor, 
as  found  by  the  court  below,  has  accounted 
for  its  proceeds.  In  the  rescission  oC  the 
first  contract,  Peter  Sutton  agreed  to  pay 
legal  interest  on  the  purchase  money  of  the 
farm  from  the  death  of  his  father  to  October 
9,  1878,  the  date  of  the  contract  of  rescission. 
In  the  original  contract  of  sale  there  was.  at 
we  have  seen,  a  stipulation  that  on  a  for- 
feiture Peter  Sutton  should  be  paid  for  any 
improvements  he  might  have  put  upon  the 
property.  When  the  purchase  was  rescind- 
ed by  the  contract  of  October  »,  187a  the 
amount  of  the  improvements  was  ascertained 
by  three  agreed,  disinterested  appraisers,  who 
fixed  the  amount  at  $3,168.75.  This  amount 
was  not  paid  by  Peter  Sutton  or  his  co-ex- 
ecutor. Within  a  few  months  uttex  the 
death  of  the  widow  of  the  decedent,  the  ex- 
ecutors of  the  decedent's  wUl  filed  an  ac- 
count, and  upon  the  audit  of  it  the  questions 
here  to  be  determined  were  raised.  Tbe  ap- 
pellants stand  in  respect  to  the  controversy 
In  somewhat  different  posittons.  Almira  Snt- 
ton, one  of  the  appellants,  was  a  party  to  the 
contract  of  October  9, 1878.  Her  rights  must 
be  considered  separatdy  from  the  rights  of 
the  other  appellants.  By  an  agreement  filed 
of  record  in  this  court,  it  has  been  stipulated 
by  all  of  the  parties  that  the  appeal  of  Almira 
Sutton  may  be  separately  determined,  and 
that  the  appeal  of  Victor  B.  Sutton  shall  de- 
termine the  rights  of  the  remaining  appel- 
lants. 

"Appeal  of  Almira  Sutton. 

"The  appellant  is  the  wife  of  Ira  G.  Sutton. 
She  and  her  children  take  a  one-fifth  interest 
in  the  residue  of  the  decedent's  estate^  Ira 
G.  Sutton  is  the  son  of  the  decedent,  and  is 
still  living.  He  Joined  with  Almira,  his  vrife, 
in  signing  the  agreement  of  October  9.  187S. 
She  seems  to  be  the  only  party  to  that  agree- 
ment who  now  objects  to  the  construction 
put  upon  it  by  the  court  below,  save  Annie 
E.  Belsecker,  who  was  not  of  age  when  she 
signed  the  agreement.  It  Is  urged  in  Almira 
Sutton's  behalf  that  the  court  erred  In  al- 
lowing the  accountant  the  value  of  the  im- 
provements put  upon  the  farm  by  bim  and 
appraised  under  the  provisions  of  the  agree- 
ment of  October  9,  1878.  The  objection  is 
that  by  the  terms  of  the  agreement  the  value 
of  the  improvements  was  only  to  be  collected 
from  the  premises  upon  which  the  Improve- 
ments were  put,  and  that  the  allowance  was 
to  be  payable  only  when  the  premises,  or 
the  proceeds  of  their  sale,  were  divided.    The 
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iremlses  have  not  been  sold  or  divided. 
?hey  are  etlU  an  asset  of  the  estate  of  Sllaa 
lutton.  The  present  account  does  not,  there- 
ore,  bring  In  the  proceeds  of  the  sale  of  the 
•remises,  but  does  include  some  of  the  rent- 
.Is.  It  Is  an  account  of  the  administration 
if  the  estate  of  Silas  Sutton  upon  which  a 
llstrlbution  can,  and,  under  the  order  of  the 
ourt,  will  be,  made.  The  claim  of  the  ac- 
ountant  is  based  on  the  terms  of  the  agree- 
uent  of  October  9,  1878.  We  are  of  the  opin- 
9n  that  payment  of  the  allowance  for  the 
mprovements  was  not  limited  to  the  prem- 
ses  upon  which  the  improTements  had  been 
ilaced,  nor  to  the  proceeds  of  the  premises, 
F  sold,  but  Is  a  debt  due  by  the  estate  and 
ayable  out  of  the  fund  for  distribution.  The 
luguage  of  the  contract  Is  that  the  aggre- 
ate  amount  of  the  Talue  of  the  improve- 
aents  'shall  first  be  allowed  and  paid  to 
>eter  Sutton  before  distributing  the  estate  of 
lllas  Sutton  or  the  proceeds  arising  from 
aid  lands  among  parties  hereto  under  the 
Till  of  said  Silas  Sutton.'  To  say  that  the 
ayment  shall  be  made  before  distributing 
be  estate  is  equivalent  to  saying  that  the 
state  is  a  fund  out  of  which  it  may  be  made, 
t  is  true  that  the  contract  contains  some 
ihraseology  upon  which  has  been  builded  by 
he  ability  of  counsel  an  argument  of  some 
trength  for  a  different  interpretation.  We 
:ave  given  the  argument  due  consideration, 
nd  are  convinced  that  the  conclusion  reach- 
d  by  the  court  below  and  by  us  does  not 
uccumb  to  the  assault.  The  learned  court 
elow  was  right  in  allowing  the  claim  of 
'eter  Sutton  for  the  appraised  value  of  the 
mprovements. 

"The  next  question  Is  whether,  under  the 
ontract,  the  allowance  for  improvements 
hould  bear  Interest.  Under  the  view  we 
lave  taken  of  this  contract,  the  appraised 
alue  of  the  improvements  became  a  debt 
lue  by  the  estate  of  Silas  Sutton  from  the 
ate  of  the  contract,  October  9,  1878.  The 
mount  was  ascertained.  Peter  Sutton  was 
uthorized  to  withhold  the  amount  on  any 
llvlslon  of  the  premises  or  of  the  money  arls- 
ag  from  the  sale  of  the  same.  He  was  au- 
horlzed  to  deduct  the  amount  from  the  gen- 
ral  estate  of  the  decedent  before  dlstribu- 
lon.  There  seems  to  be  no  reason  why  he 
ould  not  immediately  have  appropriated  as 
xecutor  the  funds  of  the  estate  to  the  pay- 
aent  of  this  Indebtedness.  If  this  be  bo, 
rby  should  he  not  receive  Interest?  To  this 
t  Is  answered  he  should  have  paid  the  debt, 
nd  thus  tolled  the  running  of  the  interest. 
:iie  rejoinder  is  that,  under  the  terms  of  the 
vlll,  the  whole  estate  was  pledged  for  the 
upport  of  the  decedent's  wife,— the  mother 
t  the  accountant.  The  filial  relation  may 
lave  been  the  motive  for  postponing  the  pay- 
aent  of  the  debt  out  of  the  principal  of  the 
state.  There  Is  no  unbending  rule  which 
equlres  a  trustee  to  pay  ott  a  debt  where  the 
Tedltor  is  not  pressing.  It  may  be,  In  some 
lases,  for  the  nxanlfest  benefit  of  an  estate 


that  the  debt  should  be  carried  for  a  time. 
There  Is,  however,  the  obligation  to  pay  cur- 
rent interest,  since  by  its  accumulation  the 
whole  corpus  may  be  swept  from  the  re- 
mainder-men. It  cannot  be  inferred  that  the 
payment  of  the  principal  and  the  accumulat- 
ing interest  was  postponed  because  of  the 
needs  of  the  beneficiary  for  life,  who  had 
both  income  and  principal  as  her  security. 
Such  a  state  of  facts  must  be  proved,  and 
with  great  clearness,  to  justify  such  a  course 
as  that  talien  by  the  accountant  here. 
While  our  eyes  are  not  closed  to  the  fact  that 
the  appellant  alone  of  all  the  signers  of  the 
agreement  of  1878  now  complains,  yet  are 
we  of  the  opinion  that  error  was  committed 
In  allowing  interest  on  the  claim,  In  the  ab- 
sence of  positive  proof  showing  the  necessity 
for  deferring  the  payment  of  the  principal 
and  Interest. 

"Appeal   of  Victor  B.    Sutton. 

"In  this  appeal  the  agreem«it  of  Octobor 
9,  1878,  is  to  be  disregarded.  It  Is  claimed 
that  Peter  Sutton,  as  executor,  is  not  enti- 
tled to  the  allowance  for  the  Improvements 
put  upon  the  farm,  which  he,  as  au  indi- 
vidual, was  under  contract  with  his  father 
to  buy,  because  of  a  certain  unexplained 
interlineation  in  the  writing,  which  is  of 
paramount  importanc&  The  contract  was 
executed  on  November  23,  1872.  The  con- 
sideration was,  as  we  have  seen,  payable 
one-half  one  year  after  the  decease  of  Silas 
Sutton,  and  the  balance  two  years  there- 
after. It  was  provided  that,  on  the  failure 
to  pay  any  Installment  of  the  principal  or 
interest,  the  whole  amount  of  the  purchase 
money  should  become  due,  and  the  vendor 
have  the  right  of  re-entry  by  summary  pro- 
ceedings of  ejectment  or  otherwise.  In  this 
clause  of  the  contract  were  Inserted  by  In- 
terlineation these  words:  'After  paying  the 
said  Peter  Sutton  for  all  the  improvemmts 
he  has  or  may  malce  thereon.'  The  claim 
for  allowance  for  the  Improvements  is  based 
on  this  Injected  clause.  It  is  true  that  the 
party  offering  an  interlined  document  in 
evidence  and  seelslng  advantage  from  the 
writing  is  bound  to  explain  the  alteration 
to  the  satisfaction  of  the  Jury.  Jordan  v. 
Stewart,  23  Pa.  249.  The  record  of  this 
case,  however,  shows  that  the  document  was 
offered  in  evidence  by  the  claimant  without 
objection.  It  does  not  appear  that  proof 
of  the  execution  of  the  contract  was  even 
required.  We  are  warranted  in  assuming 
that  the  appellants  had  opportunity  for  ex- 
amination of  the  document,  or  that  they 
were  willing  to  admit  it  In  evidence  with- 
out such  examination.  It  may  even  be,  as 
alleged  by  the  appellee,  that  the  document 
Itself  had  precedently  been  offered  In  evi- 
dence by  the  appellants  themselves.  This 
would  seem  to  be  the  case  from  the  por- 
tions of  the  record  printed  in  the  appellee's 
paper  book.  At  all  events,  the  court  below 
was  sitting  to  determine  facts  .«s  well  as 

Digitized  by  VjOOQlC 


778 


49  ATLANTIC  REPOBTEB. 


brw.  The  record  dlsdoaes  no  challenge 
when  the  contract  was  offered.  We  will 
assume  that  the  court  was  satisfied  of  the 
bona  fldes  of  the  contract  as  Interlined. 

"The  act  of  Peter  Sutton  In  dealing  with 
himself  as  vendee  of  the  farm  is  attacked. 
He,  by  virtue  of  the  provisions  of  the  con- 
tract of  November  23,  1872,  agreed  with 
himself  that  as  vendee  of  the  land  he  would 
relinquish  his  rights;  pay  $1,200  as  interest 
on  the  unpaid  purchase  money  up  to  the 
time  of  surrendo-;  that,  as  executor  and 
trustee,  he  would  make  an  allowance  to  him- 
self, as  vendee,  of  the  appraised  value  of 
the  Improvements  upon  the  property.  All 
the  heirs  sui  Juris  seem  to  have  been  cog- 
nisant of  bis  acta,  and  to  have  Joined  in  the 
agreement  appro\ing  them.  There  is  noth- 
ing which  stamps  the  transaction  with  bad 
faith.  The  method  of  appraising  is  object- 
-ed  to,  but  not  its  bona  fldes.  The  sale  of 
the  land  was  made  by  the  decedent  in  his 
lifetime  for  a  fixed  price.  Peter  Sutton,  as 
executor  of  the  decedent's  will,  succeeded 
to  the  decedent's  rights,  inasmuch  as  the 
farm  was  no  longer  land,  but  personalty. 
In  respect  to  the  decedent's  estate.  The 
land,  on  the  breach  of  the  contract  to  pur- 
chase, became  a  part  of  the  decedent's  es- 
tate, and,  under  the  terms  of  the  will, 
chargeable  with  the  trusts  in  favor  of  the 
widow.  Peter  Sutton,  as  executor  and  trus- 
tee, therefore,  dealt  with  the  land  as  per- 
sonalty. He  accepted  a  surrender  from 
himself  as  vendee,  and  this  he  was  with 
authority  to  do,  being  bound  only  to  the 
«xercl8e  of  good  faith  in  the  contraction. 

"While  not  alleging  bad  faith,  the  appel- 
lants assert  that  an  erroneous  valuation  was 
permitted  by  the  court  to  be  made  of  the 
improvements  upon  the  farm.  It  Is  claimed 
that  the  value  of  the  improvements  should 
be  measured  by  the  enhanced  value  of  the 
land.  This  is  the  measure  applied  in  ac- 
tions for  mesne  profits.  Noble  v.  Biddle, 
•81  Pa.  480.  But  the  language  of  the  con- 
tract here  warrants  the  measure  of  value 
adopted.  Peter  Sutton  was,  on  re-entry  be- 
ing made  upon  the  farm  by  the  vendor  or 
bis  legal  representatives,  to  be  paid  'for  all 
the  Improvements  he  has  or  may  make  there- 
on.' It  is  not  the  value  of  the  Improve- 
ments. It  Is  not  the  enhanced  value  of  the 
farm.  It  is  for  all  the  Improvements,  which 
means  the  cost  of  the  improvements.  This 
is  the  method  of  valuation  adopted  by  the 
appraisers,  and  It  is  the  measure  approved 
by  the  court  below. 

"In  this  appeal  the  right  of  the  account- 
ant to  Interest  on  his  allowance  for  Improve- 
ments la  attacked.  Holding,  as  we  do,  that 
the  transaction  of  1878  was,  in  good  faith, 
an  adjustment  of  rights  after  the  breach 
of  the  contract  of  1872,  the  allowance  be- 
came a  debt  of  the  estate,  independent  of 
the  written  contract  of  1878.  What  has 
been  said  in  Almira  Sutton's  appeal,  supra, 
applies  to  the  matter  of  interest  In  this  ap- 
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"Beaver,  J.,  concurs. 

"Opinion  Sur  Petition  for  I 
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clebt  to  tbe  «Btat«.  and  It»  tearing  apttn  ttie 
claim  for  interest,  to  wbtch  we  baye  beid  he 
-was  unentitled,  on  bis  claim  against  the  es- 
tate for  improTements  to  tbe  farm.  These 
matters  received  due  consideration.  The 
omission  of  any  diBcnssion  of  them  in  the 
opinion  filed  was'  not  accidental.  Frwi  the 
order  of  tbe  coart  below  sorcharglng  the 
d^it  of  11,200  and  interest  no  appeal  was 
taken.  Peter  Sotton,  therefore,  cannot  now 
contend  that  tbe  surcharge  was  illegal  or 
Improper.  He  now  says,  however,  tbat,  hav- 
ing been  so  surcharged,  it  la  inconsistent  to 
bold  that  he  is  not  entitled  to  the  interest 
to  -which  we  have  found  him  unentitled. 
Tbe  two  matters  have  not  tbe  same  status 
before  us.  Tbe  liability  to  pay  Interest  was 
determined  by  the  court  below.  The  right  to 
receive  interest  has  been  denied  by  us.  It 
may  or  may  not  be  that  in  charging  him  with 
Interest  the  court  below  was  moved  by  Its 
conclusion  that  he  was  entitled  to  receive  as 
well  as  to  pay  interest.  The  liability  of  an 
estate  to  pay  Interest  to  an  executor  and  its 
right  to  receive  Interest  from  him  are  not 
determined  by  the  same  considerations.  Tbe 
reasons  for  our  deaial  of  the  right  to  receive 
interest  have  been  heretofore  expresed.  They 
bare  no  reference  to  his  liability  to  pay  inter- 
est determined  by  the  court  below  in  a  ruling 
to  which  no  objection  is  made.  The  petition 
for  reargument  Is  denied." 

John  B.  Jenkins  and  Henry  A.  Fuller,  for 
appellants.  G.  K.  Powell  and  9.  J.  Strauss, 
for  appellee. 

POTTER,  J.  We  see  no  error  tai  tbe  con- 
struction adopted  by  the  superior  court  of 
the  contract  of  October  9,  1878.  Tbe  terms 
of  tbe  agreement  fully  Justify  the  conclusion 
tbat  tbe  estate  is  a  fond  out  of  which  pay- 
ment for  tbe  Improvements  is  to  be  made. 
Neither  do  we  see  any  cause  to  question  tbe 
allowance  of  the  claim  of  Peter  Sutton  for 
tbe  appraised  value  of  the  improvements. 
The  only  point  in  wtaieh  we  differ  from  the 
Judgment  at  the  superior  court  Is  in  the  re- 
fusal to  allow  Interest  upon  the  claim  for  the 
value  of  the  Improvements.  But  this  ques- 
tion has  been  ruled  in  the  opinion  Just  filed 
in  He  {button's  Estate  (No.  248,  Jan.  Term) 
49  Atl.  775,  and  need  not  be  dteeussed  here. 
Tbe  assignments  of  error  are  overruled, 
and,  with  tbe  modification  noted  as  to  the 
allowance  of  interest  upon  the  claim  of  Peter 
Satton,  the  Judgment  is  afilnned. 


KELLT  et  si.  v.  NYPANO  B.  00.  et  al. 

(Supreme  Court  of  Pennsrlvmnla.    July  17, 

1901.) 

CONDITIONS    IN   DEBD— OBLiaATION    OT    SUO- 

CESSOB  IN  TITUE. 

Where  a  right  of  way  Is  deeded  to  a  rail- 
road company  in  consideration  that  it  keep  the 
railroad  fenced,  and  tbe  title  of  such  company 
Is  obtained  by  another  throngh  foreclnsure,  the 
latter  and  its  leiaae-  are  bound  to  maintain  tha 


fences,  as,  though  tbcrs:  Is  no  ptWHr  of  con- 
tract, there  is  a  privity  of  estate,  from  which 
there  is  an  Implied  contract  to  fence  during 
poBsessIon. 

Appeal  from  court  of  common  pleas,  Craw- 
ford county. 

Suit  by  Daniel  Krily,  amended  so  as  to 
read  De  Elmer  Kelly,  and  De  Elmer  Kelly, 
administrator  of  Daniel  Kelly,  deceased, 
against  the  Nypano  Railroad  Company,  own- 
er, and  tbe  Erie  Railroad  Company,  lessee, 
of  a  railroad,  to  compel  defendants  to  fence 
tbe  railroad  where  it  passes  through  plain- 
tiffs' land.  Daniel  Kelly  conveyed  the  right 
of  way  to  the  Atlantic  &  Great  Western  Rail- 
road, and  its  title  was  obtained  by  tbe  Erie 
Railroad  Company  through  foreclosure.  De- 
cree for  plalntlfCs,  and  defendants  appeal. 
Alfirmed. 

Geo.  W.  Hasklns,  for  appellants.  Thomas 
Roddy,  for  appellees. 

PER  CURIAM.  Those  enjoying  tbe  es- 
tate conveyed  by  Daniel  Kelly  on  April  8* 
1862,  can  do  so,  only  by  complying  with  tbe 
conditions  upon  which  it  was  conveyed.  Suc- 
cessors in  the  title  to  tbe  Atlantic  &  Great 
Western  Railroad  Company  succeed,  during 
tbe  period  of  their  enjoyment  of  tbe  land,  to 
tbe  liability  Imposed  by  Kelly  and  assumed 
by  bis  grantee.  No  changes  in  the  title, 
however  brought  about,  can  affect  tbe  liabil- 
ity of  tbe  party  in  possession,  during  tbe 
period  o£  his  enjoyment,  to  pwform  tbe  cov- 
enants of  tbe  first  gi'antee  ui)on  which  the 
grant  was  made.  Though  there  be  no  priv- 
ity of  tbe  contract  betwe^i  the  original 
grantor  or  bis  personal  represmtatlves  and 
those  in  possession  of  tbe  land,  there  is  priv- 
ity of  estate,  out  of  which  an  Implied  con- 
tract arises  to  perform,  during  the  period  of 
enjoyment,  tbe  conditions  upon-  which  tbe 
land,  was  conveyed.  The  decree  of  tbe  court 
below  was  proper.  It  is  affirmed,  and  the 
appeal  dismissed,  with  costs  to  the  appellees. 


EMBRT  V.  BOTLSL 

(Supreme  Oonrt  of  Pennsylvania.    July  17, 

ISOl.) 

CONTRACT-CONSTBCCmOIt-UQtIIDATBD 
DAMAOES. 

By  a  contract,  tbe  consideration  of  which 
was  tbe  settlement  of  a  libel,  defendant  cove- 
nanted  not  to  publish  or  cause  or  allow  to  be 
published  in  any  paper  with  which  he  was 
connected  any  libelous  or  defamatory  article 
concerning  plaintiff,  or  any  article  reflecting  in 
any  way  on  the  business,  social,  or  personal 
character  of  plaintiff.  Plaintiff  was  engaged  in 
business  in  five  states,  and  defendant  pobliab- 
ed  a  newspaper  whico  circulated  in  all  com- 
monities  where  plaintiff  had  business,  social, 
or  personal  relations.  Beld,  tbat  the  stipula- 
tion for  "fO.OOO,  liquidated  damages,"  in  case 
of  violation  of  the  agreement,  sboaid  not  bt 
regarded  as  a  penalty,  or  relieved  against  as 
grossly  disproportionate  to  the  injury. 

Appeal  from  court  of  coauuon  pleas,  Mc- 

Kean  county.  Cr^r^nlo 

Digitized  by  VjUOy  Ic 


780 


49  ATI^ANTIC  BEPORTBB. 


Action  by  Lewis  Emery,  Jr.,  against  P.  O. 
Boyle.  Judgment  by  confession  was  opened, 
and  plaintiff  appeals.    Reversed. 

Geo.  A.  Berry  and  Robt.  L.  Edgett,  for  ap- 
pellant John  J.  Henderson,  D.  H.  Jack,  J. 
M.  McClure,  J.  W.  Boughton,  and  Breene  & 
Wilbert,  for  appellee. 

FELL,  J.  Whether  a  sum  named  as  com- 
pensation for  a  breach  of  a  conti-act  is  to  be 
deemed  a  penalty  to  secure  Its  fulfilment,  or 
damages  liquidated  by  the  parties  them- 
selTes,  is  primarily  a  question  of  intention, 
to  be  gathered  from  the  agreement,  with  the 
aid  of  such  light  as  can  be  derived  from  cir- 
cumstances. Equity  will  regard  a  penalty 
as  intended  to  secure  the  fulfillment  of  a  con- 
tract, and  will  limit  a  recovery  to  the  loss 
actually  sustained,  notwithstanding  the  stip- 
ulation of  the  parties,  on  the  principle  that 
one  party  should  not  be  allowed  to  profit  by 
the  default  of  another.  Compensation,  not 
forfeiture,  is  the  equitable  rule;  but  effect 
will  be  given  to  the  intent  of  the  parties,  as 
ascertained,  unless  It  conflicts  with  some  rule 
of  law  or  equity.  It  cannot  be  said  to  do 
this  merely  because  the  amount  on  which 
the  parties  have  agreed  exceeds  that  which 
the  court  may  consider  an  adequate  compen- 
sation for  the  Injury.  The  rule  established 
by  our  cases  was  thus  stated  in  March  v. 
Allabaugh,  103  Pa.  335:  "The  question 
•  •  •  Is  to  be  determined  by  the  intention 
of  the  parties,  drawn  from  the  words  of  the 
whole  contract,  examined  in  the  light  of  its 
subject-matter  and  Its  whole  surroundings; 
and  In  the  examination  we  must  consider  the 
relation  which  the  sum  stipulated  bears  to 
the  extent  of  the  Injury  which  may  be  caused 
by  the  several  breaches  provided  against, 
the  ease  or  difficulty  of  measuring  a  breach 
In  damages,  and  such  other  matters  as  are 
legally  or  necessarily  Inherent  in  the  trans- 
action." This,  as  pointed  out  by  our  Broth- 
er Mitchell  In  Keck  v.  Bleber,  148  Pa.  645.  24 
Atl.  170,  33  Am.  St  Rep.  846,  is  substan- 
tially a  restatement  of  the  rule  as  given  in 
Streeper  v.  Williams,  48  Pa.  450,  with  more 
prominence  given  to  the  Intention  of  the  par- 
ties as  a  controlling  element  The  difllculty 
of  measuring  the  damages  which  would  re- 
sult from  a  breach  of  a  contract  Is  always 
an  Important  element  If  not  a  controlling 
one.  In  determining  whether  the  Intention  of 
the  parties  was  to  fix  a  sum  certain  as  the 
Just  amount  to  be  recovered,  Instead  of  leav- 
ing the  question  to  the  uncertain  estimate  of 
a  Jury.  Powell  v.  Burroughs,  54  Pa.  329; 
Coal  Co.  V.  Schultz.  71  Pa.  180;  Kelso  v. 
Reld,  145  Pa.  006,  23  Atl.  323,  17  Am.  St 
Rep.  716.  Generally,  where  the  covenant  Is 
for  the  performance  or  the  nonperform- 
ance of  a  single  act  or  of  several  acts,  dam- 
ages for  the  breach  of  which  cannot  be  meas- 
ured by  any  fixed  standard,  the  sum  named. 
If  reasonable  In  amount  will  be  considered 
as  liquidated  damages.  The  fact  that  there 
are  a  number  of  stipulations  of  different  de- 


grees of  Importance  does  not 
If  the  measure  of  damages  for 
uncertain,  but  regard  should  b 
ascertaining  the  Intention.  "' 
cumstance  that  the  contract 
OU8  stipulations  will  not  h0'\ 
the  Inference  that  a  stlpulatioi 
datjon  of  damages  does  not  i 
says,  and  should  be  dlsregarde< 
threat  •  •  •  although  It  n 
for  adopting  such  an  interpreta 
meaning  of  the  parties  Is  not 
pressed."  Notes  to  Peachy  v. 
erset  2  White  &  T.  Lead.  Cas. 
Ed.)  2064.  The  rule  where  on 
ulated  for  the  breach  of  a  con 
several  things  is  thus  given  Ii 
Dam.  I  413:  "A  sum  fixed  a 
the  performance  of  a  contract 
number  of  stipulations  of  wl 
Importance,  breaches  of  some 
capable  of  accurate  valuatloi 
which  the  sum  stipulated  Is 
compensation,  Is  a  penalty." 
the  rule  It  is  said:  "But  it  U 
to  see  how  a  mere  difference  of 
importance  of  the  stipulations 
affect  the  question,  provided 
are  uncertain  or  difficult  of 
unless.  Indeed,  the  difference 
glaring  sort  of  a  disproportloi 
Injury  likely  to  arise  from  a  b 
stipulated  remedy,  which  enal 
to  say  at  once  that  the  part 
have  intended  such  a  result  or 
be  unjust  to  allow  this  exprei 
of  the  parties  to  govern.  Wh( 
consists  of  several  Important 
and  damages  cannot  be  adequi 
for  a  breach  of  any  of  the  sti 
court  (except,  no  doubt  in  casi 
proportion  between  the  stipulj 
the  actual  loss)  will  enforce  tt 
the  stipulated  sum  as  llquidat 
The  consideration  of  the  co 
case  was  the  settlement  of  i 
libel.  The  defendant  covena: 
would  "not  publish  or  cause  o 
published  in  the  Oil  City  De 
other  paper  with  which  he  Is 
over  which  he  has  any  contro 
write  or  cause  to  be  written 
whatsoever,  any  libelous  or  di 
tide  concerning  the  said  Lewi 
or  any  article  reflecting  in  ai 
the  business,  social,  or  perso 
of  the  said  Lewis  Emery.  Jr., 
ous  or  defamatory  article  « 
affecting  any  business  firm  o 
with  which  the  said  Lewis  I 
concerned."  The  plaintiff  wa 
producing  oil  in  five  different 
defendant  was  the  editor  and 
a  newspaper  which  had  a  wic 
and  was  read  In  all  the  comm 
the  plaintiff  had  "business,  so 
Bonal  relations."  As  stated  b; 
ont  "It  circulated  wherever  oil 
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Hia  power  to  injure  the  reputation  and 
tmsinesa  of  the  plaintiff  was  verj  ^eat,  and 
It  was  lmpo88il)Ie  to  estimate  witli  accuracy 
tlie  extent  of  the  injury  which  might  be 
«aased  by  a  libetons  or  defamatory  publl- 
-cation  concerning  him  personally,  or  his 
baslness  Interest  Under  these  circumstan- 
ces the  parties  contracted,  and  their  agree- 
ment leaves  no  room  for  doubt  as  to  their 
meaning.  There  is  nothing  ambiguous  about 
It.  It  is  clear  and  distinct  in  all  of  its  pro- 
▼islons,  and  the  sum  for  which  Judgment 
'was  to  be  confessed  in  case  of  its  viola- 
tion is  "five  thousand  dollars,  liquidated 
damages."  This  sum  cannot  be  regarded  as 
m  penalty,  nor  relieved  against  on  the  ground 
that  it  Is  grossly  disproportionate  to  the 
Injury.  To  entitle  the  plaintiff  to  Judgment 
In  pursuance  of  the  terms  of  the  agreement, 
it  is  not  necessary  that  the  publication 
-should  be  libelous.  It  was  within  the  letter 
«iid  meaning  of  the  covenant  if  It  reflected 
In  any  way  upon  the  business,  social,  or 
personal  character  of  the  plaintiff.  But  It 
-violated  the  agreement  In  both  respects.  It 
charged  an  indictable  offense,  which  seri- 
ously reflected  on  the  character  of  the  plain- 
tiff, and  on  its  face  It  was  libelous.  Even 
If  it  would  have  been  a  defense  under  this 
covenant,  the  defendant,  on  whom  the  bur- 
den of  proof  rested  on  the  hearing  of  the 
rale  to  open  the  Judgment,  failed  to  show 
tbat  the  publication  was  made  for  a  proper 
motive  or  In  a  proper  manner,  or  upon  rea- 
sonable or  probable  information  as  to  Its 
truth.  It  Is  therefore  unnecessary  to  con- 
-slder  the  other  question  raised  in  this  appeal 
't>y  the  defendant.  The  order  of  the  court 
malcing  absolute  the  rule  to  open  the  Judg- 
meut  and  to  stay  proceedings  is  reversed 
-and  set  aside. 


KENNEDY  v.  DUGGAN  et  al. 

<Supreme  CSourt  of  Pennsylvania.    July  17, 

1001.) 

.LEASE— RIGHT   OF  ACTION. 

Before  a  lease  to  M.  was  made,  plaintiff 
brought  ejectment  against  the  lessors  for  an 
vndivided  half,  refused  to  Join  in  the  lease,  and 

Sve  notice  that  he  would  claim  mesne  profits, 
then  caused  to  be  inserted  in  the  lease  a 
provision  that.  If  plaintiff  recovered  in  the  ac- 
tion, from  that  time  but  half  the  rent  should 
be  paid  the  lessors  till  it  was  determined  to 
srhom  the  sther  half  belonged,  and  that,  if  he 
shonld  be  legally  required  to  pay  plaintiff  for 
the  whole  term,  be  should  be  allowed  to  apply 
so  much  of  the  rent  as  was  necessary  for  that 
purpose,  and,  if  the  dispute  as  to  the  title  was 
not  settled  In  1%  years,  all  rent  should  be  with- 
beid  till  It  was  settled.  Beld,  that  this  pro- 
-vision  was  not  intended  for  plaintiff's  benefit 
ia  case  of  his  establishing  title,  so  that  he  can- 
aot  maintain  an  action  on  the  lease. 

Appeal  from  court  of  common  pleas,  Fay- 
^te  county. 

Action  by  Robert  P.  Kennedy  against 
^Jharles  Dnggan  and  others.  From  a  Judg- 
ment 'on  a  verdict  directed  for  defendants, 
plaintiff  appeals.    Affirmed. 


Edward  Campbell,  for  appellant  Robin- 
son &  McKean  and  O.  F.  Kef  over,  for  ap- 
pellees. 

FELL,  J.  This  action  was  on  a  written 
lease  in  which  Mary  Allen  and  others  were 
lessors,  and  P.  J.  McGrath  lessee.  The  de- 
fendants were  sureties  for  the  lessee.  The 
plaintiff  was  not  a  party  to  the  lease.  Be- 
fore it  was  made  he  had  brought  an  action 
of  ejectment  against  the  lessors  to  establish 
his  title  to  an  undivided  half  of  the  property. 
Because  of  the  dispute  as  to  the  title  and  the 
litigation  then  pending,  the  plaintiff  was  re- 
quested to  become  a  party  to  the  lease;  but 
he  refused  to  do  so,  and  gave  notice  that  on 
the  trial  of  the  ejectment  he  would  claim 
mesne  profits.  McGrath  then  caused  to  be 
inserted  in  the  lease  a  provision  that,  if  the 
plaintiff  recovered  in  his  action  of  ejectment 
from  that  time  but  one  half  of  the  rent  re- 
served should  be  paid  to  the  lessors  until  It 
was  determined  to  whom  the  other  half  was 
payable;  that  If  he  should  be  legally  re- 
quired to  pay  the  plaintiff  for  the  whole  term, 
he  should  be  allowed  to  apply  so  much  of  the 
rent  reserved  as  was  necessary  for  that  pur- 
pose; and  that  if  the  dispute  as  to  the  title 
was  not  settled  in  one  year  and  a  half,  all 
rent  should  be  withheld  until  it  was  settled. 
The  plaintiff  recovered  mesne  profits  for  the 
whole  period  of  time  that  McGrath  remained 
in  possession,  and  he  then  Joined  the  other 
owners— the  lessors— in  a  lease  to  a  third 
party.  The  only  ground  on  which  this  ac- 
tion can  be  sustained  is  that  the  provision 
mentioned  was  intended  for  the  plaintiff's 
benefit  if  he  succeeded  in  establishing  his 
right  The  lease  does  not  admit  of  this  con- 
struction, and  the  circumstances  under  which 
it  was  made  n^ative  such  an  Inference. 
The  provision  was  evidently  Intended  to  pro- 
tect the  lessee  from  loss  in  the  event  that  the 
lessors  failed  to  sustain  their  claim  of  sole 
ownership  of  the  property,  but  it  conferred 
no  right  on  the  plaintiff.  There  was  no 
promise  to  pay  him  a  part  of  the  rent  under 
any  circumstances.  The  promise  was  to  pay 
the.  lessors,  with  a  reservation  of  the  right 
to  withhold  a  part  of  the  rent  due  them  by 
the  terms  of  the  lease,  to  meet  any  claim 
growing  out  of  the  occupation  of  the  prem- 
ises which  the  lessee  might  be  legally  re- 
quhred  to  pay  the  plaintiff,  who  had  refused 
to  accept  him  as  a  tenant  and  was  treating 
him  as  a  trespasser.  There  was  no  error  in 
the  instruction  given,  and  the  Judgment  Is 
affirmed. 


KELLER  V.  CITY  OF  SCRANTON  et  al. 

(Supreme  Court  of  Pennsylvania.    July  17, 
1901.) 

MUNICIPALITIES— INCREASINO  INDEBTEDNESS 

-UNLIQUIDATED  DAMAGES. 

1.  A  contract  by  a  city  for  the  building  oi:  a 

viaduct  without  expense  to  itself,  but  by  which 

U  assumes  the  damages  to  abut^ng  nroperty, 
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ta  within  Const,  art.  9,  {  S,  pravidiog  that  a 
city  ehall  not  incnr  an^  debt,  or  iacrease  its 
indebtedness  to  exceed  2  per  cent,  of  the  as- 
sessed value  of  property  therein,  without  the 
consent  of  the  electors. 

2.  A  ruling  in  favor  of  appellant,  end  not 
assigned  for  error,  cannot  be  reviewed  for  the 
purpose  of  sustaininE  the  decree. 

Appeal  from  oonrt  of  common  pleas,  Lack- 
awanna connty. 

Suit  by  Lather  Keller  against  the  ctty 
of  Scianton  and  othera  for  injunction.  De- 
cree for  defendants.  Plaintiff  appeals.  Be- 
reraed. 

I.  H.  Bums  and  Streeter  &  Lowry,  for 
appellant  A.  A.  Vosburg,  Josepb  S.  Claris, 
and  WiUard,  Warren  &  Knapp,  for  appel- 
lees. 


MITCHELL,  J.  The  single  question  which 
needs  discussion  la  whether  a  municipality 
already  in  debt  up  to  Its  constitutional  lim- 
it of  2  per  cent,  on  the  assessed  value  of 
Its  property  can,  without  a  vote  of  the  elect- 
ors, enter  into  a  contract  for  the  building 
of  a  viaduct  without  expense  to  itself,  but 
which  will  make  it  indirectly  liable  for  dam- 
ages to  the  owners  of  abutting  land.  Or, 
to  reduce  the  question  to  a  briefer  and  more 
general  form,  are  unliquidated  damages  to 
landowners  from  a  public  Improvement  a 
debt,  within  section  8,  art  9,  of  the  consti- 
tution? The  language  of  the  section  is, 
"The  debt  of  any  county,  city,  borongh, 
township,  school  district  or  other  munici- 
pality or  Incorporated  district,  except  as 
herein  provided,  shall  never  exceed  seven 
per  centum  upon  tbe  assessed  value  of  the 
taxable  property  therein,  nor  shall  any  such 
municipality  or  district  incur  any  new  debt 
or  increase  its  Indebtedness  to  an  amount 
exceeding  two  per  centum  upon  such  assess- 
ed valuation  of  property,  without  the  assent 
of  the  electors  thereof  at  a  public  election 
in  such  manner  as  shall  be  provided  by 
law."  The  learned  Judge  below  found  as 
facts  that  "the  erection  of  a  viaduct  will 
cause  damage  to  the  abutting  property  own- 
ers, and  the  amount  which  may  be  recov- 
erable by  them  may  aggregate  the  sum  of 
$100,000,  whenever  the  same  may  be  liqui- 
dated according  to  law,"  and  that  the  pres- 
ent debt  of  tbe  city  was  already  beyond 
2  per  cent  of  the  -assessed  valuation.  He 
further  found,  as  conclusions  of  law,  that 
the  city  of  Scranton  had  no  right  to  increase 
its  present  Indebtedness  withont  first  ob- 
taining the  consent  of  tbe  electors,  but  that 
the  Incurring  of  this  liability  for  damages 
to  the  property  owners  was  not  the  creation 
of  a  debt  or  the  incurring  of  an  indebted- 
ness, within  tbe  meaning  of  tbe  constitu- 
tion. This  conclusion  was  reached  upon  the 
view  that  the  word  "debt"  In  the  section 
of  the  constitution  In  question  is  used  in 
a  technical  sense,  which  does  not  Include 
unliquidated  damages,  sounding  In  tort    We 


are  unable  to  assent  to  this 
■titutloo  is  to  be  ondetsto 
at  least  as  tuing  words 
and  popular  sense,  nnles 
technical  In  their  nature, 
"debt"  has  a  technical  m 
more  limited  signification  t 
meaning,  yet  It  la  not  nati 
a  technical  word.  And  it 
that  the  constitution  uses  Ii 
synonymous  connection  th( 
ednesB."  which  is  of  wide 
technical  significance.  On 
purpose  and  intent  of  tfa 
provision  are  conclusive.  I 
open  history  of  tbe  times  tl 
ipalltlee,  in  haste  to  get  th< 
Joyed  by  older  and  wealthl 
Altered  recklessly  into  all  k 
under  tbe  name  of  "public 
and  in  a  few  years  found 
heirs  to  an  estate  burdened 
at  ruinous  rates,  on  or  bey< 
bankruptcy.  At  the  time 
of  the  constitution  tbe  8ubJ< 
the  public  mind,  notably 
county  and  dty  bonds  In  i 
eta,  in  tbe  Western  states. 
Reports  of  tbe  Supreme  Co 
ed  States.  Pennsylvania  % 
Its  own  experience  two  | 
in  tbe  default  of  interest  i 
In  the  dark  days  of  deprc 
during  the  Civil  War  by 
all  its  obligations  in  gold,  < 
BO  specified  In  the  bond.  Tl 
provision  is  intended  as  a  i 
spendthrift  tendency,  to  cv 
gance  of  municipal  expend 
to  prevent  municipalities  fi 
future  with  obligations  to  pi 
present  desires,  but  canno 
and,  in  short  to  establish  tb 
beyond  the  defined  limits,  tl 
they  go.  No  limit  is  fixed 
for  which  present  means  i 
provided  (City  of  Erie's  Apc 
but  a  peremptory  prohibitic 
pendlture  on  credit  beyond 
bounds.  "Debt"  and  "indet 
section  ht  question,  are  ni 
technical  way,  but  in  tbeii 
meaning,  of  all  contractna 
pay  in  tbe  future  for  consii 
ed  in  tbe  present  It  may 
sections  of  the  instrument  1 
indicate  tbat  tbe  same  woi 
a  more  limited  and  tecbnica 
be  time  enough  to  consider 
when  they  arise.  For  the  p 
clent  tbat  the  meaning  of  S( 
It  Is  true  that  the  constltut 
empt  municipalities,  how  gi 
indebtedness,  from  Uabllit; 
and  tortious  acts.  But  it  c 
Ize  the  voluntary  aasnmptli 
to  pay  money  by  the  acbeoK 
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llBtinctlon  betwBOi  real  or  unpremeditated 
orts,  and  voluntary  acts,  under  the  teoh- 
Ileal  name  of  "torte,"  done  by  agreement 
or  the  accomplishment  of  a  purpoae  prohib- 
ted  to  be  done  by  contract,  la  clear  and  sub- 
tantlal.  And  that  Is  what  we  have  hare. 
The  taking  or  injury  to  land  by  eminent 
iomaln  Is  not  a  tort,  In  the  sense  of  a 
vrongful  act  When  the  broad  distinction 
tf  actions  into  those  ex  contractu  and  those 
■X  delicto  was  established,  damages  from  the 
xerclse  of  eminent  domain  were  unknown, 
;Vhen  they  came  Into  existence  they  did 
lot  strictly  fit  Into  either  class,  but,  as  they 
vece  certainly  not  founded  on  express  con- 
tact with  the  landowner,  they  were  put  In 
he  only  other  class,  as  torts.  But  when, 
IS  In  the  present  case,  the  act  which  is 
lalled  a  "tort"  is  done  under  a  contract, 
ind  the  assumption  of  the  consequent  dam- 
iges  is  an  express  term  of  such  contract, 
ve  have  a  i>erfectly  clear  case  outside  of 
be  principle  that  makes  municipalities  lia- 
)le  for  their  wrongful  acts,  without  regard 
o  their  indebtedness,  and  within  the  con- 
titntlonal  prohibition  of  a  contractual  obll- 
;atton  to  pay  In  future  for  a  consideration 
Q  the  present.    We  are  therefore  obliged 

0  hold  that  the  ordinance  in  question  Is 
old,  as  increasing  the  indebtedness  of  the 
Ity  of  Scranton  beyond  its  conatitntlonal 
Imits.  The  other  objections  to  the  ordi- 
.anee  are  not  sustained. 

The  learned  Judge  below  found,  inter 
Jia,  that,  while  the  debt  of  the  city  of 
Icranton  was  above  the  2  per  cent,  limit, 
et  part  of  It  had  been  authorised  by  a  vote 
f  tl^e  electors,  and  if  this  part  should  be 
xcluded  from  the  computation  the  damages 
Jider  the  ordinance  for  the  viaduct  would 
ot  increase  the  debt  beyond  the  limit;  but 
e  held  that  the  whole  debt,  authorized  by 
ote  or  not,  must  be  taken  together  in  com- 
uting  the  2  per  cent.  It  is  now  suggested 
y  the  appellees  that  this  ruling  was  in- 
orrect,  and  tf  it  should  be  reversed  the  final 
ecree  could  be  affirmed,  though  for  differ- 
ut  reasons  from  those  of  the  court*  below, 
'bis,  however,  could  not  be  done  on  the 
resent  appeal.  The  ruling  was  In  favor 
f  the  appellant,  and,  of  course,  Is  not  as- 
Igned  for  error.    The  question,  therefore, 

>  not  raised  by  the  record  as  it  is  now  be- 
Dre  us  tor  action,  and  we  express  no  opin- 
>n  upon  it. 

It  Is  not  Improper  to  say  that  we  have 
eached  our  conclusion  In  this  case  with  re- 
ictance.  The  improvement  Intended  is  one 
f  great  importance  and  value  to  the  public, 

1  doing  away  with  a  dangerous  grade  cross- 
ig,  and  the  terms  are  very  advantageous 

>  the  city.  But  the  bar  of  the  constitu- 
ional  prohibition  is  clear,  and  we  may  not 
&cmlt  it  to  be  evaded.  Decree  reversed, 
nd  bill  directed  to  be  reinstated  and  Injunc- 
on  Issued  as  prayed.  Costs  to  be  paid  by 
ppellees. 


MAGNUSSEN  v.  8H0RTT  et  al. 

(Supreme  Court  of  Pennsylvania.    July  17, 
1901.) 

rALSB  IMPRISONMENT  AND  MALICIOUS  PROS- 
ECUTION—ACTION  AGAINST  MAGISTRATE. 

1.  Action  for  false  arrest  and  imprisonment, 
on  warrant  issued  by  a  magistrate  on  insofS- 
dent  information,  cannot  be  maintained  against 
him  without  the  notice  required  by  Act  March 
21,  1772,  §  1  (Bri^htly'g  Purd.  Dig.  [9th  Ed.]  p. 
fl07,  (  116),  providing  that,  for  anything  done 
by  the  magistrate  in  the  execntlon  of  bis  office, 
no  writ  shall  be  issued  out  till  after  30  days'  no- 
tice. 

2.  Defendant,  who  made  a  complaint  before 
a  magistrate  containing  no  criminal  charge 
against  plaintiff,  but  merdy  charging  that  Ee 
took  property  "without  leave  or  right,"  is  not 
liable  in  a  suit  for  false  imprisonment  and 
malldoui  prosecution,  though  plaintiff  was  ar- 
rested on  a  warrant  issaed  by  the  magistrate, 
and  held  to  bail  on  a  charge  of  larceny. 

Appeal  from  court  of  common  pleas,  War- 
ren county. 

Action  by  Jonas  P.  Magnussen  against  W. 
H.  Shortt  and  another.  Judgment  for  de- 
fendants.   Plaintiff  appeals.    Affirmed. 

The  history  of  the  case,  as  given  by  plaln- 
tur,  and  the  charge  of  the  court,  are  as  fol- 
lows: 

"History  of  the  Case. 

"Wm.  H.  Shortt  made  Information  before 
M.  W.  Harrington,  a  magistrate,  charging  Jo- 
nas P.  Magnussen  and  others  with  taking  the 
property  ot  the  Sugar  Grove  Savings  Bank 
from  the  premises  of  Gust  and  John  Swan- 
son  'without  leave  or  right'  The  property 
consisting  of  one  spring  road  wagon,  one 
covered  buggy,  and  one  cutter.  The  same 
day  the  magistrate  issued  a  search  warrant 
stating  therein  that  information  had  been 
made  before  him  by  Wm.  H.  Shortt  that  said, 
property  was  'lately  stolen  and  carried  away 
from  the  premises  of  John  and  Oust  Swan- 
son,'  and  that  there  was  Just  cause  to  sus- 
pect that  the  stolen  goods  were  concealed  ou' 
the  premises  of  Jonas  P.  Magnussen  and  oth- 
ers, and  commanding  the  constable  to  make 
diligent  search  on  his  premises,  and  if  he 
found  said  goods,  or  any  part  of  them,  to- 
bring  the  goods,  and  the  person  In  wboae 
custody  he  found  them,  before  said  magis- 
trate, to  be  dealt  with  according  to  law. 
This  property  had  been  removed  from  tbe 
premises  of  Gust  and  John  Swanson  to  tbe 
borne  of  John  P.  Gustafson,  under  a  claim 
of  ownership  by  said  Gustafson,  and  said 
Jonas  P.  Magnussen  aided  him  in  removing 
the  property.  It  was  conceded  that  under 
tbe  facts  regarding  the  claim  ot  ownership' 
and  removal  of  the  pr(4)erty,  there  was  no 
evidence  whatever  of  a  felonious  taking, 
upon  which  a  charge  of  larceny  could  be 
sustained.  In  pursuance  of  this  warrant,  the- 
constable,  the  next  day,  arrested  Magnussen 
and  Gustafson,  and  brought  them  and  the- 
property  before  the  magistrate,  and  delivered 
the  property   to  tbe  Sugar  Grove  Savings- 
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Bank.  On  a  bearing  before  the  magistrate 
the  prisoners  were  beld  to  ball  In  the  sum 
of  one  bundred  dollars  each,  to  answer  at 
the  next  court  of  quarter  sessions  of  Warren 
county  to  the  charge  of  feloniously  taking 
said  property,  and  were  detained-  in  the  cus- 
tody of  the  constable  until  evening,  when  they 
finally  procured  balL  The  magistrate  return- 
ed bis  transcript  to  December  sessions,  upon 
which  an  indictment  was  framed  by  the  dis- 
trict attorney,  charging  said  Gustafson  and 
Magnussen  with  the  larceny  of  said  goods, 
and  laid  by  him  before  the  grand  jury,  who 
returned  the  same,  'Not  a  true  bill.' " 

"The  Charge. 

"This  action  was  brought  by  Jonas  P.  Mag- 
nussen against  C.  M.  Shortt,  W.  H.  Sbortt, 
and  M.  W.  Harrington  to  recover  damages 
for  an  alleged  false  Imprisonment  and  mali- 
cious prosecution.  At  the  close  of  the  plaln- 
tifTs  testimony,  the  defendants  made  a  mo- 
tion for  a  compulsory  nonsuit  This  was 
granted  as  to  C.  M.  Shortt,  for  the  reason  that 
there  was  no  evidence,  in  the  Judgment  of 
the  court,  which  sustained  the  action  as 
against  C.  M.  Shortt;  and  this  was  conceded 
by  the  counsel  for  the  plalntifl!.  The  mo- 
tion was  granted  as  to  M.  W.  Harrington, 
Justice  of  the  pea<^  for  the  reason  that  no 
notice  had  been  given  to  him  of  the  purpose 
of  bringing  the  action,  as  required  by  the 
act  of  1792.  Had  such  notice  been  given  by 
the  plaintiff,  It  is  our  Judgment  that,  under 
the  law,  the  magistrate  might  have  been  lia- 
ble to  the  plaintiff  in  damages.  But  no  no- 
tice having  been  given,  as  required  by  the 
act  of  1792,  the  magistrate,  M.  W.  Harring- 
ton, could  not  be  held  to  answer  in  damages 
in  this  action.  That  left  the  case  standing  as 
against  W.  H.  Shortt,  and  the  evidence  was 
given  on  the  part  of  the  defendant  In  rela- 
tion to  W.  H.  Shortt.  We  are  compelled  to 
say  to  you,  gentlemen  of  the  Jury,  that  the 
action  as  brought  cannot  be  sustained 
against  W.  H.  Shortt;  that  is,  the  cause  of 
action  set  out  in  the  plalntlfTs  statement  of 
claim  cannot  be  sustained  against  the  de- 
fendant W.  H.  Shortt.  And  our  answer  to 
the  defendant's  third  point  will  dispose  of 
this  case.  The  defendant  In  the  third  point 
asks  us  to  say:  'It  being  uncontradicted  that 
the  complaint  made  by  the  defendant  W.  H. 
Shortt  before  the  Justice  of  the  peace,  M.  W. 
Harrington,  did  not  contain  any  criminal 
charge  against  the  plaintiff,  then,  under  all 
the  evidence,  there  can  be  no  recovery 
against  the  defendant  upon  the  cause  of  ac- 
tion set  out  in  the  plaintiff's  statement,  and 
the  verdict  of  the  Jury  should  be  for  the  de- 
fendant'   Answer.    This  point  we  aflEInn." 

Wilbur  &  Schnur  and  D.  U.  Arird,  for  ap- 
pellant   D.  L  Ball,  for  appellees. 

PER  CURIAM.  In  this  case  a  verdict  was 
rendered  for  the  defendants  by  direction  of 
the  court  below,  and  the  plaintiff  appealed  to 


this  court.  An  ezamlnati 
ments  satisfied  us  that  no 
ted  by  the  court  below  in 
to  render  a  verdict  for  the 
assignments  are  dismissed, 
of  the  court  below  is  afllm 


CHAMBERS     ▼.     SUPR£ 

KNIGHTS  OF  THE  : 

OP  THE  WO 

(Supreme  Court  of  Penns 

190L) 
BENEFICIAL  SOCIBTY-CH; 
Though  a  by-law  provic 
shall  be  paid  on  account  i 
member  from  suicide  witb 
admission  exists  at  and  for 
after  Issuance  of  the  certU 
to  the  amendment  of  the  b; 
death  of  the  member,  exten( 
five  years,  the  payment  of 
stipulated  therein,  provided 
have  complied  with  the  I 
"now  in  force  or  that  may  1 
ed." 

Appeal  from  and  certi 
common  pleas,  Erie  county 

Action  by  Cora  P.  Chai 
Supreme  Tent  of  the  Knig 
bees  of  the  World.  Judg 
ant,  and  plaintiff  appeals. 

The  opinion  of  the  coui 
J.)  is  as  follows: 

"In  my  opinion  the  plal 
recover  the  sum  of  570.60, 
December  30,  1898,  and 
tifTs  husband,  George  P.  CI 
life  the  beneficiary  certiflca 
issued,  Joined  the  order  A 
committed  suicide,  while  l 
ber  30,  1898.  The  by-law 
force  at  time  of  his  death 
benefit  should  be  paid  on 
of  a  member  from  suicide 
after  admission,  'whether  t 
his  own  life  was  sane  or  li 
Such  a  provision  is  valid, 
sociatlon,  180  Pa.  205,  36 
V.  Insurance  Co.,  93  U.  S.  ! 
Insurance  Co.  v.  McConke 
Sup.  Ct.  1360,  82  L.  Ed.  3C 
at  the  time  be  Joined  the  c 
in  the  by-laws  as  to  snicldc 
year,  and  that  more  than  e 
came  a  member  the  by-lai 
extending  such  provision 
above  referred  to.  It  is  al 
clary  certificate  on  whic 
founded,  and  which  formec 
the  defendant  stipulates  f 
the  benefit  in  controversy 
vlded  be  [George  F.  Cham] 
every  particular  complied 
the  order  now  in  force,  or  t 
be  adopted.'  It  was  a  pa 
that  he  would  comply  wl 
after  adopted.  That  by-I 
valid,  both  as  to  the  meml 
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lary.  In  cases  exactly  like  this,  has  been 
eld  by  many  courts  of  high  authority.  See 
Am.  &  Eng.  Knc  Law  (2d  Ed.)  p.  1065; 
npreme  Lodge  ▼.  La  Malta,  05  Tenu.  157,  31 
.  W.  493,  30  L.  B.  A.  838;  Supreme  Com- 
landery  y.  Alnsworth,  71  Ala.  436,  46  Am. 
iep.  332;  Supreme  Lodge  v.  Kutscber,  178 
II.  340,  63  N.  £.  620.  70  Am.  St  Rep.  115; 
'uUenwlder  t.  Supreme  Council,  180  III.  621, 
4  N.  E.  485,  72  Am.  St  Rep.  239;  Pain  T. 
ocldte  St  Jean  Baptlste,  172  Mass.  319.  52 
\.  B.  502.  The  defendant  is  a  beneficiary 
rder,  and  not  an  Insurance  company.  No 
ight  became  vested  In  the  plaintiff  by  virtue 
r  said  certificate  until  the  death  of  her  hu»- 
and.  The  defendant's  obligation  to  pay  the 
eneflt  was  conditioned  upon  the  member's 
ompllance  with  the  laws  of  the  order  then 
I  force  or  that  might  thereafter  be  adopted, 
'bis  case  Is  very  different  from  Hale  v. 
rnion,  168  Pa.  877,  bl  Atl.  1066.  In  tbat 
ise  the  certificate  of  membership  stipulated 
tiat  at  the  expiration  of  twelve  years  the 
lember,  if  living  and  in  good  standing, 
tiould  receive  one-half  of  the  amount  of  his 
»rtlflcate;  and  wblle,  there,  the  right  to 
mend  the  by-laws  was  reserved  to  the  or- 
er,  it  was  held  that  such  specific  agreement 
»  pay  a  certain  amount  at  a  certain  time  was 
ot  necessarily  a  part  of  the  constitution 
nd  by-laws,  and  that  such  contract  could 
ot  be  DuUlfled  by  a  change  of  the  by-laws, 
.nd  besides,  as  I  understand  that  case,  the 
7-laws  in  question  were  not  changed  until 
fter  plaintiff's  rights  bad  become  vested, 
n  the  case  at  bar,  had  said  George  F. 
Ihambers  died  before  the  amendment  to  the 
y-Iaws,  a  different  case  would  be  presented, 
'ben  the  case  of  Becker  v.  Society,  144  Pa. 
32.  22  AU.  689,  would  be  in  point;  for  it  is 
lere  held  that  where  a  society  has  become 
able  to  a  member  for  sick  benefits,  it  can- 
ot  avoid  such  liability  by  a  subsequent 
mendment  of  its  by-laws.  But  It  is  there 
»ted  that  bad  such  amendment  been  made 
sfore  the  member  was  taken  sick  he  would 
ave  been  bound  by  it  And  said  last-named 
ise  reaffirms  the  case  of  Society  t.  McYey, 
i  Pa.  510,  where  It  is  held  that  'a  member 
'  an  incorporated  beneficial  society  does 
>t  stand  In  the  relation  of  a  creditor  to  the 
>ciety,  and  can  claim  only  such  benefits  as 
'e  prescribed  by  the  by-laws  existing  at  the 
Doe  be  applies  for  nilet.'  At  the  time  of 
le  amendment  of  the  by-laws  in  the  present 
ise  the  member  Oeorge  F.  Chambers  was 
ring  and  of  sound  mind.  The  amendment 
f  erred  to  the  personal  conduct  of  the  mem- 
tn.  It  was  such,  in  my  opinion,  as  the 
■der  had  power  to  make,  under  the  right  of 
nendment  res^ved  in  the  certificate  in 
lestion.  On  January  18,  1901,  Judge  Lan- 
8,  of  Lancaster  county,  handed  down  an 
>lnion  in  the  case  of  Reynolds  against  Sn- 
•eme  Conclave  Improved  Order  Heptasopbs, 
bleb  sustains  our  position  in  this  case, 
be  assessments  paid  by  Mr.  Chambers  on 
MA.-60 


the  certificate  amount  to  970.60,  which 
amount,  undo:  the  said  amended  by-laws, 
should  be  paid  to  the  beneficiary,  with  in- 
terest from  ninety  days  a..cer  his  death,  to 
wit.  from  December  30,  1898,  which  Interest 
to  date  amounts  to  99.47,  making  whole 
amount  $80.07.  On  March  6.  1901,  Judge 
Stowe,  of  Pittsburg,  filed  an  opinion  in  case 
of  FIrley  against  Supreme  Conclave  Im- 
proved Beptasophs,  which  is  also  an  author- 
ity in  support  of  our  position  in  this  case. 
And  now,  March  25, 1901,  on  the  case  stated, 
judgment  is  entered  in  favor  of  the  plaintiff 
and  against  the  defendant  In  above  case  for 
the  sum  of  eighty  and  seven  one-bnndredths 
dollars  ($80.07),  and  costs  of  suit" 

J.  W.  Sproul,  C.  L.  Oovell,  and  C.  Geo.  Olm- 
stead,  for  appellant  Benson  &  Brooks  and  S. 
F.  Bowser,  for  appellee. 

FEB  OTTBIAM.  We  afilrm  the  Judgment 
.entered  in  favor  of  the  plaintiff  and  against 
the  defendant  for  the  sum  of  (80.07.  and 
costs  of  suit.  We  rest  our  affirmance  of  the 
Judgment  on  the  opinion  of  Judge  Walling, 
which  appears  to  us  conclusive  of  the  qnes- 
ti(m  involved  in  the  case  stated. 


PORTER  et  al.  v.  SHIELDS  et  aL 

(Snpreme  Court  ot  Pennsylvania.    July  17, 

1801.) 

SIDB-PATH   ACT— CON8TITUTIONAI.   LAW— SPE- 
CIAL COMMiaSION— APPOINTINQ  OFFICERS.  ■ 

1.  The  Bide  paths  for  bicycles  and  pedes- 
trians, anthorized  by  Act  April  11,  1899  (P.  L. 
86),  being  intended  to  be  parts  of  the  high- 
ways, it  being  provided  by  section  1  that  they 
shall  l>e  along  the  iiighways  of  the  townships, 
and  by  section  6  that  they  shall  be  along  the 
sides  of  highways  l>etweeu  the  roadway  proper 
and  the  land  abutting  thereon,  their  construc- 
tion, maintenance,  and  regulation  are  properly 
within  the  municipal  function  of  maintaining 
public  roads,  which  in  townships  la  vested  in 
supervisors;  so  that  the  transfer  by  the  act  of 
snch  powers  and  duties  to  commissioners  pro- 
vided for  thereby  violates  Const  art.  8,  I  20, 
prohibiting  the  delegation  to  a  special  commis- 
sion of  the  power  to  make  or  Interfere  with 
any  maniclpal  improvement  or  to  perform  any 
municipal  function. 

2.  If  the  Intent  of  Act  April  11,  1889  (P.  L. 
36),  providing  for  appointment  of  commission- 
ers to  construct  side  paths  in  townships,  is  not 
to  create  special  commissions,  bat  to  provide 
for  officers  with  powers  not  now  possessed  by 
townships,  it  Tiolates  0>nst  art  14,  I  2,  re- 
quiring county  officers  to  be  elected,  as  such 
officers  would  be  county  officers;  it  being  pro- 
vided that  they  shall  liie  resident  wheelmen  of 
the  connty,  appointed  by  its  conrt  of  Quarter 
sessions,  on  the  petition  of  residents  tnereof, 
only  one  set  of  commissioners  for  a  county 
being  provided  for,  their  functions  extending 
to  all  the  townships  of  the  connly,  and  the 
tax  for  maintenance  of  the  paths  to  be  on  all 
the  bicycle  owners  in  the  county,  and  to  be 
levied  by  the  connty  commissioners,  and  col- 
lected and  paid  to  the  connty  treasurer  as 
connty  taxes  are  collected  and  paid. 

Appeal  from  court  of  common  pleas,  Elrle 
coun^. 
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Petition  by  C.  B.  Porter  and  others,  slde- 
patb  commissioners  of  Erie  county,  appoint- 
ed xmder  Act  April  11,  1899  (P,  L.  36),  for 
mandamus  to  W.  O.  Shields  aad  others,  coun- 
ty commissioners  of  Erie  county,  to  com- 
pel levy  of  a  tax  on  bicycles.  Judgment  for 
defendants.    Relators  appeal    Affirmed. 

Albert  B.  Osborne,  for  appellants.  A.  B. 
Sisson  and  J.  E.  Heed,  for  appellees. 

UITCHELI4,  J.  The  Bide  patbs  aTith<Hr- 
iied  by  the  act  la  question  are  dearly  in- 
toided  to  be  parts  of  the  highway.  They 
are  to  be  constructed  and  maintained  "along 
the  highways  of  the  townships"  (section  1, 
Act  April  11,  1889);  and  are  to  be  bntlt 
"along  the  sides  of  highways  *  •  •  be- 
tween the  roadway  proper  and  the  land 
abutting  thereon"  (section  6).  No  power  Is 
given,  by  eminent  domain  or  otherwise,  to 
widen  the  highway,  but  merely  to  devote  a 
certain  part  of  it  to  the  special  use  of  foot 
passengers  and  Ucyders,  analogoss  to  that 
of  sidewallcs  in  cltlefl  and  towns,  with  the 
important  difference  in  practical  use,  thongh 
not  In  legal  result,  that  bicycles  are  to  have 
the  right  of  way.  Being  thus  part  of  the 
highway,  their  construction,  maintenance, 
and  regulation  are  properly  parts  of  the  mu- 
nicipal function  of  maintaining  the  public 
roads,  which  In  townships  is  vested  in  su- 
pervisors. The  transfer  of  any  part  of  their 
powers  and  duties  in  this  regard  to  the  side- 
path  commissioners  is  a  transgression  of  the 
prohibition  in  article  8,  §  20,  of  the  constitu- 
tion against  the  delegation  to  a  special  com- 
mission of  the  "power  to  make  or  Inttftere 
with  any  municipal  improvement,  •  *  • 
or  to  perform  any  municipal  function  what- 
ever." 

If  the  intent  of  the  act,  as  contended,  was 
not  to  create  special  commissions,  but  to  pro- 
vide for  officers  with  powers  not  now  pos- 
sessed by  townships,  then  the  further  objec- 
tion arises  that  they  are  county  officers,  and 
as  such  cannot  be  appointed  as  directed  by 
the  act,  but  must  be  elected  at  the  general 
election.  The  act  requires  that  the  commis- 
sioners shall  be  resident  wheelmen  of  the 
county,  appointed  by  the  court  of  quarter  ses- 
sions of  the  county,  upon  the  petition  of  at 
least  25  freeholders,  reaidents  of  the  coun- 
ty. Then  Is  to  be  but  one  set  of  commis- 
sioners for  the  county,  and  their  functions 
extend  to  all  the  townships  in  the  county. 
The  tax  Is  on  the  bicycle  owners  in  the  conn- 
ty,  and  It  Is  to  be  levied  by  the  ceunty  com- 
missioners, and  collected  and  paid  to  the 
county  treasurer  as  coimty  taxes  are  collect- 
ed and  paid.  The  conclusion  is  unavoidable 
that  if  the  commissioners  are  net  to  be  re- 
garded as  a  special  commission,  but  as  ofli- 
cers  with  new  municipal  powers  and  duties 
in  regard  to  highways,  then  tiiey  are  county 
officers,  and  the  mode  of  their  selection  by 
appointment  Is  prohibited  by  the  constitu- 


tion. Both  parties  to  this 
expressed  regret  and  prob 
that  so  desirable  an  improv 
Uc  roads  should  fall.  Bn 
general  sentiment  in  its 
claimed,  there  should  be 
the  framing  and  passage  of 
ing  the  regular  county  or 
ties  to  make  the  desired  ch 
Uc  roads,  and  providing  b 
tons,  or  otherwise,  for  the  n 
Judgment  affirmed. 


MEIRRITT  T.  WH 
(Supreme  Court  of  Penns] 
1901.) 

CONSTITUTIONAL   LAW  — ST 

HBNT— POSSB8S10N    « 

JURISDICTIO 

1.  Act  May  24,  1878  (P.  L 
fui-thec  supplement  to  an  ac 
relating  to  executions'  appro 
providing  that  one  Justice  01 
man  or  magistrate  shall  a( 
now  required,"  tbe  Ixidy  of  i 
to  enact  that  "so  much  of  s< 
and  six  of  said  act"  of  I8S1 
plication  to  two  justices,"  et< 
that  said  section  one  hand 
read  as  follows,"  etc.  (then  g 
tlon  in  full),  is  not  an  amend 
to  title  only,  so  as  to  be  m 
der  Const,  art  3,  {  6. 

2.  Action  was  brooght  to  o 
certain  land  sold  by  the  orp 
the  authority  of  Act  April  i 
I  IG),  before  one  justice  of  tl 
anthorizes  proceedia^s  in  thi 
"now"  provided  in  relation 
sherifTs  sales;  the  proceed 
being  before  two  justices,  n; 
1836.  This  later  act  was 
May  24,  1878  (P.  L.  134),  so 
ceedings  before  but  one  justi 
proceedings  were  void  for 
tlon,  since  the  amendatory  1 
the  act  of  1840. 

3.  Action  was  brought  to 
of  certain  land  bought  at  a 
of  court  to  satisfy  the  debts 
survived  his  wife,  which  la 
of  that  originally  deeded  to 
wife.  Held,  that  evidence 
the  land  by  mutual  consent 
took  the  portion  in  controv< 
ble. 

4.  A  husband  and  wife  ti 
been  conveyed  may  partition 
tual  consent. 

Appeal  from  court  of  cod 
awanna  coimty. 

Action  by  William  B.  M^ 
drew  J.  Whitlock  to  obtj 
land  bought  by  him  at  a  st 
the  orphans'  court  in  wh 
leges  that  such  land  was  I 
Whitlock  and  wife  with  thi 
and  that  shortly  after  re< 
Nathan  agreed  with  his  wl 
have  as  her  own  that  por 
subject  of  suit  wbereupc 
fenced  off.  The  land  wa 
death  and  that  of  Nathan 
of  the  latter's  estate.    Fro 
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KTor  of  plaintiff,  defcndtnt  appeals.  Be- 
ened. 

A.  A.  VoBbnrg  and  Ctaas.  W.  Dawson,  for 
ppellant  C.  B.  Gardner,  Joseph  O'Brien, 
nd  M.  J.  Martin,  for  appellee. 

MITCHELL,  J.  Hie  objection  to  the  con- 
tltutlonality  of  the  act  of  May  24,  1878  (P. 
..  134),  cannot  be  snstalned.  The  title  of 
be  act  la,  "A  further  supplement  to  an  act 
ntltled  'An  act  relating  to  executions'  ap- 
rored  June  16,  1836,  providing  that  one  ]ns- 
Ice  of  the  peace,  alderman  <x  magistrate 
ball  act  where  two  are  now  required."  The 
ody  of  the  act  then  proceeds  to  enact  that 
so  much  of  section  one  hundred  and  stt  of 
aid  act"  as  requires  application  to  two  Jus- 
Ices,  etc.,  "be  amended  so  that  said  section 
ne  hundred  and  sfac  shall  read  as  follows," 
tc.  (ttien  giving  the  new  section  In  full), 
'ben  follows  a  similar  treatment  of  section 
07.  The  legislative  purpose  Is  dear  to  every 
eader.  It  Is  to  allow  one  justice  to  do  cer- 
iln  things  that  required  two  Justices  bef(H*e, 
nd  the  details  of  what  It  Is  that  two  for- 
lerly  and  one  hereafter  are  enabled  to  do  are 
et  forth  fully.  T%e  parts  of  the  old  law 
leant  to  be  amended  are  Identified,  not  m»e- 
r  by  the  title,  as  appellant  argues,  bnt  by 
eference  to  the  precise  section,  and  then 
be  new  provision  Is  enacted  as  fully  as  If  It 
^ere  a  new  and>orlglnaI  act.  This  Is  not  an 
mendDaent  by  reference  to  title  only,  with- 
a  the  objectionable  practice  meant  to  be 
robibited  by  section  6  of  article  8  of  the 
mstitutlon,  bat  Is  a  substantial  re-enact- 
lent  and  publication  at  length.  The  act  of 
878  was  sustained  In  Wallbrldge^s  Appeal, 
5  Pa.  466,  though  the  particnlar  objection  as 
3  Its  constitutionality  was  not  raised  there. 
.  somerwhat  similar  objection,  but  even  more 
ompllcated,  to  anotber  act  of  1878,  was  held 
ot  t«  be  insuperable.  Com.  v.  Taylor,  159 
'a.  461,  28  AtL  848.  And  this  act  in  qnes- 
on  was  expressly  held  to  be  constitutional 
Y  the  siq}erlor  court  in  Wilson  v.  Downing, 
Pa.  Super.  Ct  487. 

The  other  objection  to  the  proceedings  Is 
ot  so  easily  obviated.  The  salt  was 
roogbt,  under  the  authority  of  the  act  of 
pril  9,  1848  (P.  L.  S27,  t  16),  bnt  before  OM 
istlce  of  the  peace.  The  act  of  1849  antbor- 
ss  proceedings  "in  the  same  maim«r  as 
ow  provided  in  relation  to  pnidiasers  at 
lerllTs  sales."  The  proceedings  then  pro- 
Ided  in  sneh  case  were  before  two  Justices, 
Oder  the  act  of  1836.  When  the  act  of  1878 
mended  ttie  act  of  1886,  It  did  not  necessa^ 
ily  amend  the  act  of  1849.  It  Is  probable 
lat  the  omission  was  an  oversight,  but,  even 
'  so,  we  cannot  correct  It  without  striking 
at  or  refnring  effect  to  the  word  "now"  in 
te  act  oif  1848.  These  proceedings  are  there- 
>re  void  for  want  of  Jurisdiction  at  their  In- 
qition. 

Combig  BOW  to  tbe  main  point  in  the  case^ 
•tb*  deCoidantfa  tttlsb— we  have  a  auestion 


that  is  new,  and  not  free  from  difficulty. 
The  conveyance  of  Nathan  Whltlock  and  his 
wife  contained  the  clause:  "And  it  is  here- 
by understood,  defined,  and  mentioned  and 
described  that,  of  the  aforesaid  described 
piece  of  land,  Sarah  Whitiock,  wife  of  Na- 
than Whitiock,  has  abeolutdy,  to  and  for 
hw  own  right,  in  fee  simple,  the  undivided 
one-half  part  or  portion."  This  clause  Shows 
t))e  clearly-expressed  intent  of  the  parties  to 
the  conveyance,  Indudlng  the  husband  and 
wife^  that  the  two  latter  should  bold  as  t«i- 
ants  in  common,  and  not  by  entireties.  It 
was  held  In  Stuckey  v.  Keefe's  Ez'rs,  26  Pa. 
397,  that  this  could  not  be  done;  that  the 
estate  by  entireties  was  created  by  a  rule 
of  law.  Irrespective  of  the  intent  of  the  par- 
ties. And  such  seems  to  be  the  preponder- 
ance of  the  older  authorities,  though  there 
is  the  great  weight  of  Mr.  Preston's  opinion 
to  the  contrary.  See  4  Kent,  Oomm.  864, 
note.  Bnt  Stuckey  v.  Keefe's  Ez'rs  arose 
before  the  married  women's  act  of  1848,  and 
the  effect  of  that  act  was  expressly  left  un- 
decided. In  later  cases  it  has  been  held  that 
estates  by  the  entireties  have  not  been  abol- 
ished by  the  act  of  1848  or  the  separate  prop- 
erty act  of  1887,  and  will  still  be  created  by 
the  same  conveyance  as  at  common  law. 
Diver  V.  Dlvar,  56  Pa.  106;  In  re  Bramber- 
ry's  Estate,  156  Pa.  628,  27  Ati.  405.  But  in 
no  case  that  has  been  brought  to  our  atten- 
tion was  there  anything  to  show  an  express 
intent  of  the  parties  to  take  otherwise  than 
according  to  the  legal  presumption.  The  in- 
capacity of  husband  and  wife  to  take  as  Joint 
tenants  or  tenants  in  common  was  a  strict, 
logical  deduction  from  their  entire  unity  at 
common  law.  When  the  statute  In  relation 
to  married  women  severed  this  unity  as  to 
property,  the  reason  of  the  rule  no  longer 
existed.  There  never  was  any  incapacity  to 
hold  as  tenants  in  common.  If  the  convey- 
ance was  made  to  them  before  marriage.  2 
Cruise,  Dig.  494;  2  Plowd.  483,  dted  la 
Stuckey  v.  Keefe's  Ex'rs,  supra.  And  It 
may  be  considered  as  still  an  open  question 
whether  they  may  not  now,  since  the  acts 
referred  to,  take  as  well  as  hold  in  common. 
If  that  be  the  actual  intent,  notwithstanding 
the  legal  presumption  to  the  contrary.  It 
may  become  necessary  hereafter  to  decide 
this  question  in  the  luresent  case,  but,  for  the 
purposes  of  this  appeal,  it  turns  on  another 
point.  Defendant  offered  to  show  a  parol 
partition  by  which  the  portion  of  the  land 
now  In  suit  was  set  off  in  severalty  to  the 
wife.  No  sufiBcient  reason  is  pprcelved  why 
he  should  not  be  permitted  to  do  so.  That 
the  husband  could  convey  his  titie  to  his 
wife  by  deed  is  beyond  question.  He  may, 
in  Pennsylvania,  convey  a  fee  to  his  wife  by 
direct  conveyance,  without  the  Intervention 
of  a  trustee  (Thompson  v.  Allen,  108  Pa.  44), 
and  a  fortiori  he  can  convey  any  lesser  or 
contingent  Interert.  And.  where  parties  are 
in  Joint  possession  under  Joint  titles  it  Is 
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settled  In  ttais  state  that,  notwithstanding 
the  statute  of  frauds,  they  may  make  parti- 
tion by  parol.  Ebert  t.  Wood,  1  Binn.  216; 
Byers  v.  Byers,  183  Pa.  609,  38  AU.  1027. 
At  common  law  the  husband,  having  the 
right  of  possession  not  only  by  virtue  of  his 
own  seisin  per  tout,  but  also  by  the  subjec- 
tion of  bis  wife's  interest  to  his  possession 
during  coverture,  could  convey  or  mortgage 
the  whole  during  his  life,  or  it  could  be  talc- 
en  in  execution  for  his  debt  But  the  act  of 
1848  so  far  severed  the  unity  of  estate,  and 
preserved  the  wife's  interest  and  right  of 
possession  free  from  interference  by  the 
husband's  creditors,  that  the  purchaser  at 
sheriff's  sale  of  his  estate  Is  not  entitled 
to  possession  during  thetr  joint  lives  (Mc- 
Curdy  v.  Canning,  64  Pa.  39);  and,  even  at 
common  law,  if  she  survived  she  took  the 
clear  title  to  the  whole.  In  the  present  case 
the  husband  survived,  and  a  conveyance  by 
him  would  have  been  valid  to  pass  his  whole 
estate;  and,  as  already  said,  holding  a  Joint 
possession  by  a  common  title,  there  is  no 
sound  reason  why  he  could  not  make  parol 
partition.  It  Is  true,  the  old  authorities  say 
that  this  estate  is  not  affected  by  the  stat- 
utes of  partition.  4  Kent,  Comm.  362.  And 
so  far  as  relates  to  compulsory  partition,  as 
the  right  exists  among  tenants  in  common, 
this  is  conceded.  It  is  part  of  the  funda- 
mental principle  of  the  estate  that  neither 
can  alien  so  far  as  to  bind  the  other.  Each 
has  a  right  to  the  whole,  which  cannot  be 
taken  away  by  a  severance  and  limitation  to 
a  part.  But  this  Is  wholly  different  from  a 
partition,  by  deed  or  by  parol,  with  mutual 
consent  If  the  wife  had  survived,  whether 
the  parol  partition  would  have  been  binding 
on  her  presents  the  different  question  not 
only  of  her  power  to  convey,  but  of  the  stat- 
utory requirements  as  to  tiie  mode  of  doing 
so,  on  which  we  express  no  opinion.  The 
evidence  of  parol  partition  (rftered  by  defend- 
ant should  have  been  received,  and  the 
judgment  would  have  to  be  reversed  on  this 
point  But  as  the  proceedings  were  void 
from  the  start  there  can  be  no  new  venire. 
Judgment  reversed. 


BUEHLER  V.  UNION  TRAOTION  CO. 

(Supreme  Court  of  Pennsylvania.    July  17, 

1901.) 

STREET  RAILWAY— ACCIDENT  TO  PASSBNGER 
— NEGLIGENCE  OF  UOTORMAN. 
As  a  street  car  approached  a  point  where 
the  wall  of  a  building  was  tieing  taken  down, 
and  liricks  were  piled  in  the  street  close  to  the 
tracks,  a  person  from  the  middle  of  the  street 
signaled  the  motorman  to  stop  by  holding  up 
his  hands  and  calling  to  him,  but  he,  though 
seeing  and  hearing  the  warning,  kept  on.  Held, 
that  there  was  negligence  authorizing  recovery 
for  injury  to  a  passenger  occasioned  by  the 
bricks  being  forced  into  the  car  by  the  falling 
of  part  of  the  wall. 

Appeal  from  court  of  common  pleas,  Phila- 
delphia county. 


Suit  by  Katharine  R.  Bw 
Union  Traction  Company, 
compulsory  nonsuit  and  ] 
Reversed. 

Eugene  Raymond,  for  ap 
Duane  and  Thomas  Leamln 

BROWN.  J.  Instead  of  tl 
care  which  should  at  all  tli 
by  a  motorman  in  charge 
there  was  an  absence  of  ev 
and  caution  by  the  one  on  t 
fendant  below  at  the  time 
injured.  The  car  was  gol 
Twelfth  street  In  the  city 
on  the  afternoon  of  June 
southwest  corner  of  Twel 
streets  the  bricks  taken  froi 
was  being  torn  down  had  b< 
former  street  between  the 
pellee's  track  and  the  cm 
bricks,  according  to  one  wii 
and  6  Inches  from  the  tracl 
to  another,  3  feet  and  6  inc 
10  feet  wide,  about  8  feet  1 
long.  Its  exact  dimensions, 
important  The  north  end 
16  feet  from  the  south  cro 
street  A  portion  of  the 
structure,  at)out  8  feet  big 
floor,  or  11  feet  in  height  frc 
was  about  to  be  torn  down, 
which  the  plaintiff  was  rid! 
proaching  from  the  north,  1 
Sansom  street  The  wall 
bling,  according  to  the  tei 
Elliott,  and  he  ran. out  to  t 
track  on  Twelfth  street  a 
with  the  south  crossing  on  "V 
Ing  up  bis  hands,  called  to 
stop.  Disregarding  this  wai 
the  car  was  still  north  of  V 
motorman  went  on  until  hi 
side  the  pike  of  brides,  w 
the  house,  falling  against  tl 
side,  forced  some  of  them  ii 
ing  the  injuries  complained 

It  Is  true  that  the  men 
bricks  into  the  car  by  the  fi 
not  in  itself  raise  any  presi 
gence  on  the  part  of  the  co 
was  no  privity  between  it  ai 
who  was  tearing  the  bulldii 
injury  to  the  plaintiff  resu 
fectlve  trade,  car,  machiner 
nor  from  anything  under  t 
of  the  company.'  Railroad  i 
Pa.  83;  Hayman  ▼.  Railn 
508,  11  Atl.  816;  Railroad  C 
124  Pa.  402,  17  Ati.  14,  2  L 
the  Injury  was  the  result  ol 
of  the  company's  employ^  In 
timely  warning  of  danger  li 
his  car  with  Its  load  of 
duty  was  at  all  times  to  be  ( 
ing  ahead  of  him  for  any 
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lected  danger,  and  this  was  especially  tme 
rben  he  was  about  to  pass  the  point  where 
irlvate  improvements  had,  to  some  extent  at 
east,  temporarily  obstmcted  the  street  If 
le  had  been  so  on  the  alert  and,  with  no 
ramiog  given  him  of  unseen  Impending  dan- 
;er,  had  gone  on,  and  the  bricks  had  sudden- 
y  and  unexpectedly  fallen  Into  the  car, 
here  would  not,  we  repeat,  be  a  presumption 
f  negligence  against  the  company.  It  Is  not, 
lowever,  for  Injuries  resulting  from  any  snd- 
len  or  unexpected  danger,  caused  by  the  In- 
iependent  conduct  of  another,  into  which  the 
ar  ran,  that  the  appellant  insists  upon  the 
ompany's  liability  to  pay;  but  her  conten- 
lon  is  that  the  inluiy  that  came  to  her 
rould  have  been  avoided  but  for  the  negli- 
ence  on  the  part  of  the  company's  employ^ 
a  refusing  to  heed  the  warning,  which  had 
«en  given  him  In  time  by  those  who  were 
a  a  position  to  give  It,  of  the  peril  that  con- 
ronted  him  and  his  car  load  of  passengers. 
t  offends  against  reason  to  say  that,  under 
ucb  a  state  of  facts,  there  was  no  negli- 
;ence  on  the  part  of  the  company's  employ^ 
or  which  It  is  now  answerable.  Phillips  v. 
tallway  Co..  190  Pa.  222.  42  AtL  686,  seems 
0  have  been  relied  on  by  counsel  for  appellee 
Q  support  of  the  motion  for  a  nonsuit  In  the 
ourt  below,  and  Is  pressed  upon  our  atten- 
lon  as  anthority  for  not  disturbing  the  judg- 
aent  In  that  case,  a  runaway  horse,  dash- 
ag  eastward  on  Walnut  street,  ran  Into  a 
ar  going  south  on  Fourth  street,  as  It  was 
bout  to  cross  Walnut,  and  our  Brother  Fell, 
a  expressing  the  judgment  of  the  court  that 
be  rider  could  not  recover  for  the  Injuries 
rhich  resulted  from  his  collision  with  the 
ar,  said:  "We  are  unable  to  see  In  this 
estlmony  any  evidence  of  negligence  on  the 
lart  of  the  motorman.  There  Is  no  evidence 
hat  he  heard  the  plaintiff  call  to  him  or 
bat  he  was  otherwise  made  aware  of  the 
pproach  of  the  runaway  horse.  It  was  his 
:uty.  undoubtedly,  to  look  for  approaching 
ars  and  other  vehicles  which  might  collide 
rith  his  car;  but  anything  moving  with  the 
peed  of  a  runaway  horse  was  not  to  be  ap- 
rehended,  and  be  might  very  well  have  as- 
ured  himself  that  none  of  the  ordinary  dan- 
ers  of  street  crossings  threatened  him  witb- 
at  having  either  heard  or  seen  the  approach 
t  the  plaintiff.  He  had  not  brought  bis  car 
o  a  foil  stop  at  the  crossing,  nor  was  there, 
8  far  as  the  testimony  shows,  any  reason 
rhy  he  should.  A  motorman  certainly  can- 
lOt  be  required  to  stop  at  every  crossing  and 
ook  for  such  extraordinary  perils  as  the  one 
a  this  case,  nor  can  he  be  required  to  stop 
.t  all.  unless  the  circumstances  are  such  that 
t  would  be  Imprudent  for  him  to  do  other- 
rise.  In  this  case.  It  being  Sunday,  and  the 
treeta  consequently  comparatively  clear  of 
ravel,  and  there  being  nothing  on  Walnut 
treet  which.  If  moving  at  a  reasonable  rate 
if  speed,  would  have  collided  with  him,  a 
ull  stop  would  have  been  entirely  uncalled 


for.  But,  even  assuming  that  he  knew  the 
situation  perfectly.  It  cannot  be  said  that  he 
was  bound,  upon  being  confronted  by  so  sud- 
den and  Immediate  a  danger,  to  do  what,  aft- 
er mature  deliberation,  would  have  seemed 
to  a  prudent  man  to  be  the  wisest  thing  un- 
der the  circumstances.  Where  the  sole  basis 
of  liability  is  the  omission  to  perform  a  cer- 
tain duty  suddenly  and  unexpectedly  arising, 
there  must  be  not  only  a  consciousness  of 
the  facts  which  raise  the  duty  on  the  part 
of  the  person  who  is  charged  with  its  per- 
formance, but  also  a  reasonable  opportunity 
to  perform  it.  Railroad  Oo.  v.  Kelley,  102 
Fa.  116."  In  the  case  now  before  us  there 
was  negligence  on  the  part  of  the  motorman 
in  rushing  into  danger  with  his  car  after  he 
had  received  timely  warning  that  It  was  in 
front  of  him.  There  Is  evidence  that  he  saw 
and  heard,  or  that  he  must  have  seen  and 
heard,  BUlott  calling  upon  him  to  stop,  and 
that  the  warning  was  given  him  In  time  to 
enable  him  to  stop  his  car.  The  danger 
against  which  be  was  warned  was  In  front 
of  him,  where  be  was  bound  to  be  constantly 
on  the  lookout  for  it.  and  especially  under  the 
condition  of  the  street  to  which  we  have  al- 
ready referred.  But  he  saw  fit.  In  the  face 
of  this  warning,  to  exercise  his  own  Judg- 
ment, and  go  on.  Instead  of  stopping  his  car 
and  waiting  for  the  danger  to  pass  by  be- 
fore proceeding  on  his  way.  as  ordinary  care 
and  prudence  should  bave  prompted  blm.  It 
is  certainly  not  needful  that  we  should  fur- 
ther distinguish  between  the  case  referred  to 
and  the  one  as  presented  by  this  plaintiff, 
which  was  clearly  for  the  jury.  The  Judg- 
ment 1b  reversed,  and  procedendo  awarded. 


BANNUM  V.   MBIDIA.  M.,  A  &  a   EL.EX> 

TRIG  RY.  CO.  et  al. 

(Supreme  Court  of  Pennsylvania.    July  17, 

1901.) 

BTRBBT    RAILWATS— CONSTRUCTION— INJXmC- 
TION— BURDEN  OF  PROOF. 

1.  Though  the  charter  route  of  a  street  rail- 
way is  through  a  township  only,  one  seeking 
to  enjoin  the  constraction  of  an  extension  in 
front  of  his  property  in  a  city  may  attack  the 
validity  of  the  right  in  the  township;  the  va- 
lidity of  the  action  in  the  city  being  dependent 
thereon. 

2.  Where  a  bill  to  enjoin  the  extension  in 
front  of  plaintiff's  property  of  a  street  railway, 
the  charter  route  of  wblcn  is  through  a  town- 
ship only,  and  has  not  been  constructed,  al- 
leges that  the  consent  of  abutting  property 
owners  in  the  township,  which  is  essential  to 
the  right  to  build,  has  oeen  refased,  defendant 
has  the  burden  of  showing  such  consent. 

8.  A  street  railway  cannot  construct  an  ex- 
tension, having  abandoned  or  indefinitely  de- 
ferred the  construction  of  its  charter  route. 

4.  It  being  charged  in  a  bill  to  enjoin  the 
construction  of  an  extension  of  a  street  rail- 
way in  front  of  plaintifTs  property  that  the 
construction  of  its  charter  route  has  been 
abandoned  or  indefinitely  deferred,  in  which 
case  it  has  no  right  to  construct  the  extension, 
defendant  has  the  burden  of  showing  the  con- 
trary. 
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A]ra>«al  from  court  of  common  pieu,  Dela- 
ware county. 

Suit  by  John  B.  Hannnm  against  tbe  Me- 
dia, Allddletown,  Aston  &  Cheater  XUectric 
Railway  Company  and  another  for  injunc- 
tion. Bill  dismissed,  and  plaintiff  appeals. 
Beversed. 

W.  B.  Broomall,  for  appellant  B.  A. 
Howell  and  David  Wailerstein,  for  appellees. 

MITCHELL,  J.  Appellant  Is  a  landowaer 
In  the  city  of  Chester,  and  filed  this  bill  to 
«n]oin  the  defendants  from  constructing  a 
street-railway  track  in  front  of  his  house. 
He  set  out  in  his  bill  that  the  charter  route 
of  the  defendants  did  not  include  any  part  of 
the  city  of  Chester,  and  that  no  part  of  the 
charter  route  had  been  constructed,  both  of 
which  averments  are  conceded  to  be  true; 
further  that  no  complete  authority  to  con- 
struct even  the  charter  route  had  been  ac- 
quired; that  certain  extensions  had  been 
adopted  by  the  Media,  etc..  Company,  under 
which  the  attempted  construction  in  front  of 
his  land  was  made,  but  that  such  extensions 
were  not  valid,  for  want  of  complete  au- 
thority to  construct  the  cliarter  line,  for  want 
of  proper  connections  to  form  a  continuous 
line  with  the  charter  route,  and  for  want  of 
proper  consent  by  the  corporate  authorities 
«f  the  city  of  Chester.  This  very  condensed 
and  general  statement  of  the  substance  of 
the  controversy  will  suffice  for  present  pur- 
poses. The  learned  Judge  below  found,  inter 
alia,  "that  there  is  no  evidence  before  the 
CAurt  tltat  the  conseot  to  construct,  main- 
tain, and  operate  defendant's  railway  has 
been  refused  by  any  abutting  property  own- 
ers on  the  line  of  the  said  railway  in  the 
townships  through  which  the  defendant's 
route  passes"  (it  being  conceded,  however, 
that  there  were  abutting  property  holders  in 
said  townships  whose  consent  had  not  in 
fact  been  obtained),  and,  further,  that  "there 
was  no  erldence  presented  in  the  caose  that 
the  Media,  Mlddletown,  Aston  &  Chester 
niectrlc  Kailway  Company  had  abandoned 
any  of  the  said  extensions,"  and  that  "there 
is  no  evidence  of  any  damage  to  the  plain- 
tiff, either  preeent  or  prospective,  from  the 
construction  of  the  said  railway  on  the 
streets  in  front  of  the  properties  of  the 
plaintiff."  From  these  and  other  findings 
of  fact  the  Judge  drew  the  following  con- 
clusions of  law:  "(4)  That  the  defendant, 
having  the  prima  facie  right  to  construct, 
maintain,  and  operate  its  street  railway,  may 
begin  the  construction  of  said  street  railway 
in  any  part  of  the  route  over  which  it  has 
such  Tight.  <5)  That  the  commonwealth  of 
Pennsylvania  having  Issued  letters  patent  to 
the  defendant  upon  the  filing  by  the  defend- 
ant of  articles  of  association,  which  describe 
the  charter  route  of  the  defendant  as  lying 
wholly  within  the  township,  and  not  within 
the  boundary  of  any  city,  the  plaintiff  oaa- 


■oC  contest  the  Talldity  of  t 
ao  granted,  and  cannot  oon 
construct,  maintain,  and  c 
trlcal  railway  thereunder, 
property  belonging  to  the  pli 
the  corporate  limits  of  the 
the  defendant  has  the  rig 
maintain,  and  operate  its 
street  in  front  of  the  pla 
without  obtaining  his  consa 
consent  liaving  been  givex 
plaintiff  cannot  obtain  an  iB 
the  construction  and  operatli 
ant's  railway  on  the  street 
plaintlfTs  property  by  reaso: 
damage  to  any  other  propert 
"{14)  That  the  construction 
the  defendant's  street  rallw 
street  and  Walnut  street 
plaintiff's  property  ore  a  rail 
streets  as  a  highway,  and  d( 
additional  servitude  upon  pi 
rights  in  the  said  streets." 
solved  the  preliminary  inji 
missed  the  bill. 

From  the  form  of  then 
manifest  that  the  conrt  app 
slderatlon  of  the  questioni 
the  wrong  side.  Under  th« 
the  burden  of  proof  waa  o 
througtaont.  Complainant  i 
tlon  about  to  do  certain  th 
his  property,  and  to  some 
It  He  challenged  the  autbi 
pany  for  its  action.  Under 
18,  1871  (P.  L.  1860),  he  li 
do  so.  If  be  had  shown  1 
ant  was  proceeding  wlthoni 
the  dty  authorities  of  Okes 
be  no  question  of  Ids  right  t 
tlie  court  held  that,  as  tl 
was  tluwugh  the  township 
ant,  not  being  a  property  ha 
not  contest  the  right  to  oo 
way  there.  This  would  be 
If  complainant  were  dlreetl: 
action  by  the  defendant  li 
but  he  U  not  What  be 
action  within  the  cll7  limiti 
for  its  validity  a  valid  rtg 
ships.  He  is  as  much  en 
the  foundation  as  tlie  supers 
therefore,  he  filed  his  bill 
specified,  the  defendant  wai 
at  least  prima  faele  a  conq 
the  act  ctRupIatned  of.  In 
an  admitted  falUirs.  The 
finding  that  there  was  no  e^ 
abutting  pirupeiiy  owner  h 
had  refused  ocnsent  is  no 
sent  Is  essential  to  the  rlgh 
and  defendant  was  bound  t 
atlvely.  If  ft  should  ultima 
Cor  want  of  consent  of  yrop 
charter  mate  cannat  be  con 
tension  in  front  of  plahitiff't 
wlthoat  waxnant  of  law,  aak 
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nibiuty  Is  open  the  plaintiff  to  entitled 
protection  against  It    So,  also,  the  flnd- 
{  that  there  was  no  evidence  that  the 
Bdla,  etc.,  Company  had  abandoned  any 
the  extensions  specified  was  wholly  In- 
fflclent,    The  company  was  bound  to  show 
Irmatively  that    It    bad    not    abandoned 
em.    Undoubtedly,  a  company,  having  a 
arter  route,  and  legally  adopted  eztenslona, 
ly   begin   the  construction  at  any  point 
)st  convenient  to  Itself.    Pennsylvania  B. 
.'8  Appeal,  IIG  Pa.  55,  8  AQ.  914.    But  be- 
anlng  at  an  extension  Is  not  the  natural 
id  nsual  way,  and,  when  challenged,  the 
mpany  must  show  affirmatively  Its  Inten- 
>n  to  complete  the  whole,  and  that  Its  work 
1  the  branch  Is  the  bona  fide  beginning  of 
e  entire  operation.    Xo  case  affords  any 
nctlon  to  the  Idea  that  the  company  may 
oceed  to  construct  an  extension,  and  In  the 
eantlme  abandon  or  Indefinitely  defer  the 
irrylng  out  of  Its  original  franchise.    That 
what  Is  charged  In  this  case.    The  admlt- 
d  facts  put  the  burden  of  disproof  on  the 
ifendants,  and  the  burden  has  not  been  met 
r  any  satisfactory  evidence. 
It  Is  argued  that  the  landowners  In  the 
iwnshlp  have  not  objected  to  the  construe- 
on  of  the  road,  and  that,  after  the  time 
apsed,  even  they  might  be  refused  an  In- 
mctlon,  on  the  authority  of  Becker  v.  Ball- 
ay  Co.,  188  Pa.  484,  41  Atl.  612,  and  a  for- 
ori  complainant  should  be  refused.     It  Is 
Lifflcient   to   answer  that   the  landowners 
ave  not  yet  been  called  upon  to  object    No 
snstructlon  in  front  of  their  land  has  been 
egun,  and  there  are  no  facts  to  which  the 
rlnclples  of  Becker  ▼.  Ballway  Co.  can  ap- 
ly.  Whether  their  laches.  If  It  exists,  would 
ar  complainant,  who  moved  promptly  as 
30n  as  the  acts  of  defendant  gave  him  a 
tending  to  object  need  not  be  considered 
ow. 

The  argument  that  as  complainant's  house 
i  on  a  city  street  his  consent  Is  not  neces- 
ary,— the  railway  not  being  an  additional 
ervltude  of  which  he  can  complain  after  the 
ity  has  given  consent— may  be  briefly  no- 
iced.  ATunlclpal  consent  cannot  create  or 
nlarge  corporate  franchises.  There  are  here 
trunk  franchise  and  branch  franchises.  Aa- 
onilng  that  the  city  has  consented  to  the 
ranches,  though  that  Is  disputed,  yet  if 
be  trunk  has  no  sufficient  legal  existence, 
be  branches  also  must  fall,  and  the  city's 
onsent  win  not  avail  the  defendant 
The  case  presents  some  questions  in  re- 
ard  to  the  continuity  of  routes,  the  conne<^ 
Ion  between  branches,  the  ordtnances  of 
onsent  by  councils,  and  perhaps  other  mat- 
irs  which  may  be  of  Importance  to  the  fintd 
eclsion.  But  the  conflicting  statements  of 
lie  parties  and  our  lack  of  knowledge  of  the 
>caUtles  render  It  Impossible  for  tia  to  de- 
irmlne  them.  In  the  absence  of  a  map  or 
cplanatoi7  plan.  Decree  reversed,  bUl  dl- 
icted    to    be   reinstated,    and    tnjnnetloD 


awarded,  with  leave  to  defendants  to  move 
the  coort  below  thereafter  to  open  the  case 
for  further  testimony.  All  costs  up  to  pres- 
ent time  to  be  paid  by  defendants. 


In  re  IKE'S  BSTATB. 

(Supreme  Court  of  Pennsylvania.    July  17, 

1801.) 

APPBAJL  AND  ERROR— DISCRETION  OF  LOWBB 
COURT— DISTRIBtrriON  OF  ESTATE. 

In  proceedings  for  the  settlement  of  an  es- 
tate, the  eeart  exercised  a  proper  discretion 
in  denying  an  application  for  an  iBsoe  to  de- 
termine the  validity  of  certain  notes  held  by 
the  administrator,  where  such  qnestion  could 
be  contested  at  the  time  the  administrator's 
acoount  was  filed,  and  ttie  fund  brought  before 
the  court  for  distribution. 

Appeal  from  orplians'  court  Blair  county. 

Petition  by  Emma  O.  Ike  for  tlie  formation 
at  an  issue  in  the  matter  of  the  estate  of 
E.  H.  Ike,  deceased,  to  determine  the  validity 
of  certain  obligations  held  by  the  administra- 
tor, Jerry  Ik*.  From  a  decree  denying  the 
application,  the  petitioner  appeals.    Affirmed. 

Thomas  H.  Oreevy,  for  appellant  Chailes 
Geesey  and  H.  H.  WaHe,  for  appellee. 

BROWN,  J.  This  fa  an  appeal  from  a  de- 
cree made  by  the  orphans'  court  of  Blair 
county  refusing  the  appellant's  application 
for  an  Issue  to  determine  the  validity  of  cer- 
tain obligations  held  by  Jerry  Ike,  the  ap- 
pellee/* against  the  estate  of  her  husband,  B. 
M.  Ike,  deceased;  but  we  have  tlie  rather  re- 
markable assignment  before  us  by  which  we 
are  asked  to  review  and  correct  alleged  er- 
ror committed  by  the  court  of  common  pleas 
in  refusing  to  permit  the  appellant  to  Inter- 
vene and  defend  in  six  rails  brought  by  the 
appellee  to  recover  Judgments  on  the  said 
notes  held  by  him  against  the  estate  of  the 
decedent  This  alleged  error  of  the  learned 
president  judge  of  the  common  pleas  Is 
broocbt  to  oar  attentien  in  appellant's  his- 
tory of  the  case,  and  is  discussed  by  counsel 
for  appellee  as  wen  as  for  appellant  in  their 
printed  argument;  but  we  hardly  think  we 
need  say  anything  more  about  the  second  as- 
signment which  must  have  slipped  Into  this 
record. 

To  his  petition  to  the  orphans'  court  for 
an  order  to  sell  the  real  estate  of  the  dece- 
dent fear  the  payment  of  debts,  the  admlals- 
tntor,  Jerry  Ike,  appended  the  nsual  sched- 
ule of  liabilities.  In  which  was  included  the 
sum  of  $9,000  due  to  himself  on  judgment 
oetiea.  The  seal  estate  was  sold,  exceptions 
were  filed  by  the  appellee  to  the  oenflrmation 
of  the  sale,  and  she  subsequently  presented 
her  petltloB  to  the  court  below,  asking,  for 
reasons  therein  set  forth,  that  an  issue  be 
awarded  to  determine  the  validity  of  the 
several  notes  of  her  hueOtand  making  ap  the 
|9,0M  Item  of  liaMUty  In  the  schedule  ef 
debts  appended  tft  (Ke  sppneatlen  Cor  the 
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order  of  sale.  An  tuMwer  to  this  petition 
WBB  filed  by  the  appellant,  and,  after  hearing 
before  an  examiner,  the  court,  In  a  well-eon- 
sldered  opinion,  refused  the  Issue.  Ko  useful 
purpose  can  now  be  served  by  reviewing, 
simply  to  sanction  them,  the  reasons  given 
by  the  learned  Judge  of  the  court  below  In 
denying  appellant's  petition.  The  Issue  ask- 
ed for  was  not  of  right,  but  depended  upon 
the  discretion  of  the  court,  under  the  facts 
as  developed.  In  re  Kates'  Estate,  148  Pa. 
47L  There  was  not  only  no  abuse  of  this 
discretion,  but,  in  our  judgment,  upon  a 
review  of  the  whole  record,  a  proper  exercise 
of  It  If  these  notes  of  the  decedent,  held 
by  the  administrator,  bis  father,  ought  not 
to  be  paid,  the  appellee  can  still,  at  the 
proper  time,  when  the  administration  ac- 
count is  filed,  and  the  fund  in  the  hands  of 
the  administrator  is  brought  before  the  court 
for  distribution,  contest  their  right  to  par- 
ticipate in  It.  The  decree  appealed  from  will 
not  preclude  her.  It  was  not  made  In  con- 
nection with  the  distribution  of  the  dece- 
dent's estate,  but,  rather.  In  a  proceeding  that 
grew  out  of  the  application  of  the  adminis- 
trator for  an  order  to  sell  the  real  estate, 
that  funds  might  be  realized  for  the  payment 
of  creditors.  Hereafter,  when  these  notes, 
now  objected  to  by  the  appellant,  ate  formal- 
ly presented  to  an  auditor  distributing  the 
estate  of  the  decedent,  objections  to  them 
can  be  made,  and  must  be  heard;  and  even 
then  the  Issue  now  denied  can  be  awarded 
by  the  court,  in  the  exercise  of  its  discretion. 
If,  repeating  the  words  of  the  learned  Judge 
below  when  he  first  refused  it,  "it  be  made 
to  appear  that  there  is  a  necessity  for  such 
trlaL"  The  first,  third,  fourth,  fifth,  and 
sixth  specifications  of  «Tor  are  overruled, 
the  appeal  Is  dismissed,  and  the  decree  af- 
firmed, at  the  costs  of  the  appellant 


CITY  OP  SORANTON  t.  KOEHLER. 

(Supreme  Court  of  Pennsylvania.    July  17, 
1901.) 

STREET    PAVING— ASSESSMENT— FOOT-FRONT 
RULE. 

Where  the  petition  for  the  paving  of  a 
street  is  as  a  whole,  and  it  la  so  done,  the  as- 
sessment of  the  abutting  property  by  the  front- 
foot  rule,  without  regard  to  the  fact  that  for 
part  of  the  distance  there  are  street-railway 
tracks,  paving  between  which  Is  paid  for  by  the 
company,  is  valid. 

Appeal  from  superior  court 

Action  by  the  city  of  Scranton  against 
Henry  T.  Koehler.  From  Judgment  of  the 
superior  court  affirming  Judgment  for  plaln- 
tltt  for  less  than  claimed,  it  appeals.  Re- 
versed. 

A.  A.  Vosburg,  Olty  Sol.,  and  D.  J.  Davis, 
Asst  01^  Sol.,  for  appellant  P.  W.  Stokes 
and  L  H.  Bums,  for  appellee. 


POTTER,  J.  The  city  of 
Mulberry  street  with  sheet  s 
sessed  the  cost  upon  the  ab 
owners.  The  assessment  wi 
regard  to  the  number  of  m 
pavement  In  front  of  any  part 
but  was  made  upon  a  pro  ra 
was  ascertained  by  dividing 
of  the  improvement  in  proporl 
ber  of  feet  of  property  frontli 
Immediately  in  front  of  the  di 
erty  a  street  railway  had  laid 
paved  that  portion  of  the  str 
by  It  The  effect  was  to  red 
of  paving  required  to  be  dc 
at  that  point  For  this  redud 
ant  claimed  he  was  entitled 
city  ignored  this  claim,  and  dl 
cost  of  paving  the  street  ai 
property  frontage.  Upon  a  c 
learned  court  below  held  the 
the  assessment  thus  adopted 
not  correct  Judgment  was 
tered  for  the  amount  admit 
by  the  defendant,  and,  upon 
city  to  the  superior  court  thli 
affirmed.    14  Pa.  Super.  Ct  1 

While  the  defendant  In  thi 
one  of  the  petitioners  for  tbi 
yet  l(  was  asked  for  by  a  i 
property  owners  along  the 
street  to  be  improved,  and  ti 
for  the  pavepient  as  a  wbok 
nance  was  based  upon  and  fo 
tlon.  The  improvement  was 
a  whole,  from  one  end  to  t 
learned  court  below  found  t 
of  authority  outside  the  sta 
vanla  was  In  favor  of  the  " 
of  assessment,  according  to  ^ 
rlved  from  the  whole.  But  li 
constrained  to  hold  otherwie 
by  former  rulings  of  this  c 
deemed  controlling,  and  ther 
Judgment  upon  a  basis  of  th( 
of  the  paving  immediately  1 
defendant's  property.  We  ar 
able  to  draw  from  the  cases 
conclusion  as  that  reached  by 
in  this  case.  In  McGonigle  ' 
gheny,  44  Pa.  118,  the  improve 
a  street  bounded  upon  one 
park  property,  the  title  to  wl 
city,  subject  to  the  right  of 
owners  of  Inlots.  The  act  o 
der  which  that  improvement 
thorlzed  "an  equal  assessme 
front  bounding  on  said  street 
1889  (P.  L.  272).  It  was  held 
erty  upon  the  east  side,  the 
the  city,  was  not  subject  to  a 
that  the  whole  cost  must  be 
the  properties  abutting  upon 
of  the  street  But  it  Is  carr 
of  the  decision  in  that  case 
that  It  Is  authority  for  the  p 
the  assessmeut  upon  each  pn 
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imlted  to  the  cost  of  the  work  done  Immedl- 
tely  In  tront  of  It  In  Erie  City  v.  Butler, 
20  Fa.  374,  14  Atl.  153,  this  court  entered 
adguaent.  for  want  of  a  sufficient  affidavit 
f  defense,  upon  the  aTerments,  which  set 
orth  that  the  work  was  not  well  done,  nor 
ccordlng  to  contract,  but  which  did  not  raise 
ny  question  as  to  the  manner  of  making 
be  assessment  And  in  City  of  Pittsburg  t. 
facConueU,  130  Pa.  403.  18  Att.  645,  Jndg- 
aent  was  also  entered  for  want  of  a  suffi- 
lent  affidavit  of  defense,  upon  the  ground 
tiat  the  allegations  were  too  vague  and  un- 
atisfactory  to  carry  the  case  to  the  Jury. 
yhe  case  of  City  of  Harrisburg  y.  Baptist 
;56  Pa.  626,  27  AU.  8,  was  similarly  decided. 
u  none  of  these  cases  was  the  manner  of 
naking  the  assessment  an  issue,  and  the 
'easonlng  upon  which  the  decisions  were 
bounded  is  not  applicable  to  the  case  now 
>efore  us.  In  the  opinion  of  this  court  in 
iVltman  t.  City  of  Reeding,  168  Pa.  876.  32 
^tl.  576,  the  foot-front  rule  Is  sustained  as 
}elng,  upon  the  whole,  as  good  a  general 
rule  as  can  be  found,  our  Brother  Mitchell 
:bere  saying:  "The  learned  Judge  bdow  held 
diat  the  foot-front  rule  could  not  be  lawfully 
applied  as  a  method  of  assessment  to  the 
complainant's  property,  and  based  his  con- 
clusions mainly.  If  not  exclusively,  on  the 
lifference  in  value  per  foot  front  of  the  prop- 
erty along  the  line  of  the  sewer.  From  this 
result  we  are  constrained  to  dltter.  While 
the  foot-front  rule  of  assessment  it  is  true, 
does  not  express  a  principle  of  taxation,  but 
merely  a  convenient  method,  yet  its  founda- 
tion to  not  in  uniformity  of  value,  but  In 
nnilormlty  of  benefit  The  latter  is  not  al- 
ways, and  perliaps  not  even  really,  depend- 
ent upon  the  former,  or  in  any  fixed  ratio  to 
it  Properties  in  the  same  general  sitna- 
tion  are  jwesumed  to  get  the  same  general 
benefit  from  the  given  improvement  and,  as 
this  benefit  is  assessed  exclusively  on  prop- 
erty abutting  on  the  line  of  the  improve- 
ment, it  is  presumed  to  be  fairly  measured  by 
the  foot  frontage  of  the  property  on  that 
line,  though  values  may  be,  and  usually  are, 
very  different  and  dependent  upon  other 
circumstances,  such  as  the  depth  of  the  lots," 
etc.  He  then  quotes  from  Judge  Sbarswood 
in  Hammett  v.  City  of  Philadelphia,  65  Pa. 
146:  "No  system  of  taxation  which  the  wit 
of  man  lias  ever  devised  has  been  found 
perfectly  equal,"  but  "perhaps  no  fairer  rule 
can  be  adopted  than  the  proportion  of  feet 
front  though  there  must  lie  some  Inequali- 
ties, if  the  lots  differ  in  situation  and  depth." 
Further  reference  is  made  to  In  re  Washing- 


ton Ave.,  68  Pa.  361,  where  Chief  Jnstfes 
Agnew  says  of  the  per  foot-front  mode  «f  ■■-' 
sessment:  "Whatever  doubt  might  bsTe 
been  originally  entertained  of  it  as  a  subcti- 
tute,  which  it  really  is,  for  actual  assessment 
by  Jurors  or  assessors  under  oatli,  it  has  beca< 
so  often  sanctioned  by  decision  it  would  Bt 
become  us  now  to  unsettle  its  foundation  Iqr 
disputing  its  principle."  No  authority  foe- 
setting  aside  the  foot-front  rule  can  thercCsBe 
be  found  in  Witman  v.  City  of  Beading. 

It  is  true  that  the  method  of  assessing  tk» 
cost  of  the  system  of  sewers  which  was  ^»- 
der  consideration  in  that  case  was  disap- 
proved. But  this  was  for  the  reason  that  tbe 
ratio  of  cost  was  made  up  by  aggregatbic 
the  cost  of  local  and  main  sewers,  so  fbmt 
the  average  of  these  was  not  an  accurate 
measure  of  any  one  of  them.  This  mode  ml ' 
procedure  was  considered  to  be  in  eoitflic^ 
with  the  principle  that  no  properties  can  fee 
assessed  for  the  cost  of  a  sewer  except 
that  abut  on  the  line  thereof.  Upon  this  i 
soning,  the  conclusion  as  set  forth  was  i 
ed  In  Witman  v.  City  of  Reading.  In  tk»- 
case  now  under  consideration,  the  whole  ] 
cedure  seems  to  have  been  an  orderly 
conducted,  from  beginning  to  end,  in 
ance  with  the  terms  of  the  act  of  assemfelr 
of  May  23,  1888.  The  initial  step  was  a  p*- 
titioD  by  a  majority  of  the  abutting  propertr 
owners.  This  was  followed  by  the  enact- 
ment of  an  ordinance  by  the  city  councils  aa- 
thorlzlng  the  work  to  be  done  under  the  di- 
rection of  the  city  engineer,  and  accofdlSK- 
to  plans  and  specifications.  The  city  ensl- 
neer  was  instructed  to  make  the  assessmcnk 
for  the  cost  of  the  paving  according  to  tte- 
foot-front  rule  against  the  abutting  ownen^ 
giving  notice  to  said  owners  as  provided  hf- 
law.  The  woric  was  admittedly  done  In  ac- 
cordance with  the  contract  and  the  speclllen- 
tlons.  The  city  engineer  made  the 
ment  in  strict  accordance  with  the  law. 
as  a  result  the  property  of  the  appellee  ' 
assessed  in  the  sum  of  $286,  that  as 
being  in  proportion  to  the  number  of  feak> 
which  his  property  fronts  upon  the  street. 
The  Jurisdiction  of  the  city  anthorities,.  ea- 
der  the  admitted  facts  of  this  case,  cannot 
be  questioned,  and,  there  being  no  allegartieB- 
of  fraud  or  defective  workmanship  or 
take  In  the  computation  of  the  engineer, 
assessment  must  be  regarded  as  conclnslres. 
It  is  therefore  ordered  that  the  Judgment  eC 
the  superior  court  be  reversed,  and  Judg 
is  now  entered  against  the  appellee,  and 
favor  of  the  city  of  Scranton,  for  the  mun  i 
$286,  with  costs. 
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(Bapreme  Conrt  of  PennsylTaiila.    July  17, 
1901.) 

UUVBT   TO   B)IPLOY£-NEaLIQBNCa   OF   FEL- 
LOW 8BRVANT. 

One  in  charge  of  a  gang  of  men  erecting 
poles  and  a  telegrapli  line  along  a  railroad  is 
a  tello'vr  aerrant  of  the  members  of  such  gang, 
so  that  one  of  them  injured  throagh  his  negli- 
gence cannot  recover  therefor  of  the  railroad 
company,  thongh  the;  were  employed  by  the 
railroad  company,  which  was  paying  for  the 
work,  and  he  was  employed  by  the  telegraph 
company,  and  allowed  by  the  railroad  company 
to  anpei-intend  the  gang. 

Appeal  from  court  of  common  pleas,  Wat^ 
ren  county. 

Action  by  Gus  Johnson  against  the  West- 
era  New  York  &  Pennsylvania  Railway  Com- 
pany. Verdict  was  directed  for  defendant, 
and  plaintiff  appeals.    Affirmed. 

The  charge  of  the  court  tielow  Is  as  fol- 
lows: 

"Gentleoaen  of  the  Jnry:  This  action  is 
brought  by  Gus  Johnson  against  the  West- 
ern New  York  &  Pennsylvania  Railway  Com- 
pcay  to  recoTw  damages  for  injuries  which 
be  received  in  a  collision  which  took  place 
between  a  freight  train  and  the  hand  car 
oB  which  he  was  riding,  on  the!  20tb  day  of 
September,  1898.  It  appears  from  the  testi- 
mony that  the  plaintiff  had  been  employed 
by  a  Mr.  Ktnnender,  who,  it  ai>pears  from 
tbe  evidence,  was  a  section  foreman  of  the 
d^endant  railway  company,  to  aid  in  the 
erection  of  poles.  In  the  repair  or  constmc- 
ttoB  of  a  telegraph  line  from  Marshburg  to 
KiBzua,  and  from  Klnzaa  to  Warren.  Oth- 
ers were  employed  with  him.  They  com- 
m«nced  work  under  a  man  by  the  name  of 
Qrmj,  who  had  charge  of  the  work  and 
gav«  directions.  It  appears  from  the  erl- 
daaee  that  they  had  a  hand  car  for  their 
OBBk  Mr.  Gt«y  says  that  he  foond  the  hand 
osr  at  M«Tshbarg,  ttiat  It  was  on  a  flat 
onr  belonging  to  the  defendant  railway  oom- 
pany,  and  that  he  got  word  tiiat  it  was  sent 
hy  the  railway  company  for  tbetr  nsei  It 
mw  used  by  the  gang  of  men,  and  they  con- 
tlMaed  their  wtsrk  from  Marshburg  towards 
Kinzua  until  they  reached  some  point  near 
Dewdrop,  where  Mr.  Gray  was  supo'seded 
by  a  gentlentan  by  the  name  of  John  Olnne. 
And  It  is  conceded  that  John  Clune  was  in 
tbe  employ  sC  the  Western  Union  Telegraph 
aompany.  Ttaat  is  testified  to  by  the  snper^ 
iKtendent  of  the  Western  Union  Telegraph 
Company,  and  by  Mr.  Clune  hlntself,  and  It 
is  conceded  that  he  was  In  that  company's 
employ.  They  worked  under  Mr.  Clune; 
Mr.  Clune  having  charge  of  the  work  down 
to  Klnzua,  and  from  Kinzua  down  to  a  point 
below  where  the  railroad  bridge  crosses  the 
Allegheny  river.  It  appears  from  the  testi- 
mony that  they  had  gone  to  Klnzua  on  the 
■evening  of  the  19th,  at  which  place  they 


boarded,  and  left  their  banc 
of  the  railroad  track,  a  litt 
lage,  or  near  the  village,  o 
assembled  there  in  the  mon 
o'clock  or  a  little  before,  tn 
rected  them  to  put  the  ha 
track  and  proceed  to  the  [ 
were  going  to  work,  where 
the  night  before,  which  w 
about  entering  or  after  tt 
the  railway  bridge  which 
legheny,  tbey  saw,  or  at 
states  that  he  saw,  a  freig 
and  that  be  gave  warning 
jump  from  the  band  car.  I 
to  by  a  number  of  the  emi 
on  the  hand  car  that  Mr. 
directtoB  for  them  to  Jnmi 
car,  and  they  did  jump, 
this  case,  Mr.  Johnson,  afte 
from  the  hand  car,  as  is  < 
testimony,  onto  the  bridge, 
the  car.  The  freight  train 
hand  car.  He  was  caug 
hand  car  and  side  of  the 
part  of  the  bridge,  and  the 
complains  of,  which  Is  on  la 
was  the  result  of  tJils  cdH 
heard  the  testimony  as  to  t 
injwy,  the  extent  of  it,  and 
rlously  Injured,  and  that  tl 
ble  to  continue.  There  car 
about  It,  from  the  evidenc 
have  listened. 

"The  Important  question 
railway  company,  defendant 
plaintiff  for  those  Injuries, 
way  company  liable,  there 
ne^Igence  on  the  part  of  t 
pany.  Actions  of  this  kind 
based  alvrays  upon  neglige 
Incumbent  upon  the  plaint 
his  Injuries  were  the  resn 
on  the  imrt  of  the  ralhway  t 
been  shown,  as  we  have  sts 
ed,  that  the  plalntltF  was  1 
the  railway  company.  As  a' 
railway  company  he  could 
the  negligence  of  a  co-em; 
the  same  kind  of  employm 
is  a  fixed  rule  of  law  that 
the  same  master,  engaged  i 
mon  work,  and  performing 
ices  for  the  same  general 
low  servants.  The  rule  is  tli 
the  one  injured  may  be  Infei 
is  snbject  to  the  contrd  ( 
the  superior  whose  acts  o 
provided  they  are  both  co- 
feet  the  same  common  obj( 
Clune,  even  though  he  wen 
gence  in  such  a  case.  If  he  t 
with  the  plaintiff  in  this  ci 
could  not  recover  for  his  n 
is  a  fixed  rule  of  law.  I 
Clune  was  not  a  co-empI( 
principal,  then  there  might 
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\nd   It  becomes  necessary  f or  ns  to  state 
:o  you  as  to  what  constitutes  a  vice  princi- 
pal.    It  Is  defined  as  follows:    'A  vice  prin- 
:lpal,  for  wbose  negligence  an  employer  will 
>e  liable  to  otber  employes,  most  be  eltber- 
Plrst,  one  In  whom  tbe  emi^oyer  baa  placed 
the   entire  charge  of  tbe  business,  or  of  a 
listinct  teancb  of  It,  giving  blm  not  mere 
ftntbority   to   superintend   certain   work  or 
certain  workmen,  but  control  of  the  busl- 
nesa.  and  exercising  no  discretion  or  over- 
algbt  of  his  own;    or,  secondly,  one  to  whom 
he  delegates  a  duty  of  his  own,  which  is  a 
direct,  personal,  and  absolute  obligation,  for 
which  nothing  but  performance  can  relieve 
him.'     Now,  gentlemen  of  the  jury,  under 
that   definition  of  a  vice  principal,  we  are 
obliged  to  say  to  yon  that  we  think  Mr. 
dime,  in  the  eniployinent  in  which  he  was 
engaged,  was  not  a  vice  principal.    Then  It 
would  be  very  clear  that  if  he  bad  been  em- 
ployed by  the  railway  company,  and  doing 
the  work  which  the  evidence  shows  that  he 
was  doing,  and  In  the  manner  in  which  It 
was  betaig  done^  be  having  control  of  this 
gang    of   tnea,   simply   superintending  and 
directing  the  work,  that  the  railway  com- 
pany would  not  be  liable.    It  has  been  held 
that  a  section  boas,  or  foreman  of  a  gang  of 
men  working  upon  a  railroad,  is  not  a  vice 
prlnclpaL     He  slmpty  is  engaged  as  a  co- 
employfi  in  tbe  same  woi^,  although  having 
simply  a  higher  grade.     Although  he  may 
have  control  of  the  men,  and  managing  or 
superintending  their  work,  be  is  not  a  vice 
principal  in   tbe  sense  which  tbe  law  re- 
quires to  enable  an  employ^  to  recover  for 
his  negligence.     In  thla  case  the  foreman 
of  this  work,  John  Clune,  it  Is  conceded,  was 
not  employed  by  tbe  railway  company,— not 
in  tbe  eoqiloy  at  tbe  railway  company, — but 
was  employed  by  the  Western  Union  Tele- 
graph Company.    The  deposition  of  the  su- 
perintendent of  the  division  which  extends 
along  the  line  of  the  defendant  company's 
railroad  was  taken  by  tbe  plaintiff  In  this 
cas^  and  he  states  that  Mr.  Glnne  was  fore- 
man of  the  gang  of  men,  and  was  appointed 
to  take  charge  of  the  work  by  blm.    The 
qnestlon  is  then  asked:     'Q.  What  was  the 
parpose  of  having  Clune  take  charge  of  the 
work?    A.  To  see  that  it  was  properly  done. 
Q.  How  was  the  Western  Union  Telegraph 
Company  interested  in  seeing  that  tbe  work 
was  properly  done?    A.  We  have  wires  on 
those  poles  for  tbe  Western  New  York  & 
Pennsylvania  Railroad.    They  furnished  all 
labor,  skilled  and  unskilled,  for  building  or 
repairing  those  lines  free  of  expense  to  tbe 


Western  Union  Telegraph  Coinpany.  Q.  In 
whose  employ  was  J.  H.  dune  at  the  time 
this  work  was  being  done?  A.  I  sent  blm 
there.  He  was  in  the  employ  of  the  West- 
em  Union  Telegraph  Company,  and  I  sent 
him  there  to  look  after  the  work.'  Now, 
gentlemen  of  the  jury,  we  think  that  if  the 
railroad  company,  defendant,  had  employed 
Mr.  Clune  to  do  this  work,~-the  same  work 
which  it  Is  testified  he  was  doing,  and  in  the 
manner  he  was  doing  It,  having  charge  of 
these  men,— that  be  would  not  be  a  vice 
principal,  bnt  would  be  a  co-employ6  wttta 
the  plaintiff.  And  we  think,  further,  that 
the  fact  that  tbe  railway  company  permit- 
ted or  allowed  the  Western  Union  Telegraph 
Cooapaay  to  employ  Mr.  Clune  to  superin- 
tend this  gang  of  men  in  the  manner  In 
which  it  baa  been  testified  he  did  sopeiln- 
tend  tbem,  that  wonld  not  change  the  em- 
ploymeBt:  that  be  would  still  be  a  co-em- 
ploy6  with  the  plaintiff,  and  that  therefore 
the  plaintiff  canitot  recover  In  this  case.  We 
have  carefnlly  examined  tbe  authorities  that 
have  been  cited  on  both  sides,  and  we  have 
reached  this  conclusion  utter  giving  the  sab- 
ject  carefid  consideration,  and  feel  obliged 
to  say  to  yon  that  the  plaintiff  cannot  re- 
eover,  and  that  your  verdict  should  be  for 
the  defendant.  We  take  tbe  responsibility 
of  directing  yeur  verdict,  and  If  we  should 
be  wrong  in  this  a  higher  conrt  will  correct 
us,  and  you  have  no  respoosibillty  In  tbe 
matter.  In  this  view  of  the  case,  we  answer 
tbe  seventh  point  of  the  defendant  in  the 
affirmative,  and  that  renders  it  unaeceesary 
to  answer  the  other  jMhits  of  the  defendant 
And  tbe  plalntlfTs  points,  so  far  as  they  are 
inconalBteat  with  tbe  charge  of  the  court, 
and  the  answer  to  the  defendant's  seventh 
point,  are  refused." 

H.  J.  Muse,  for  appellant  7.  Ross  Thomp- 
son &  Son  and  O.  C.  Allen  &  Sons,  for  appel- 
lee. 

PBR  CDRIAM.  In  tbe  case  at  bar  the 
court  b^w  directed  the  Jury  to  render  a 
verdict  for  tbe  defendant  Thereupon  tbe 
plaintiff  appealed  to  this  court,  where  he  filed 
six  assignments  of  errw,  on  which  he  sought 
to  obtain  a  reversal.  A  careful  considera- 
tion of  the  assignments  resulted  in  tbe  con- 
clusion that  the  case  was  correctly  disposed 
«f  by  tbe  eourt  below,  and  that  there  was 
nothing  in  the  assignments  which  warranted 
a  modification  or  change  of  the  verdict  or 
Judgment  The  assignments  are  dismissed, 
and  tbe  Judgment  is  aflairmed. 
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HIRT  T.  CITY  OP  DRIB  et  *L 

<Supreme  Court  of  PennsylTania.    July  17, 
1901.) 

MUNICIPAL.  INDEBTEDNESS— INCREASE. 

Bonds  Issued  to  refund  an  existing  In- 
debtedness are  not  a  new  indebtedness,  within 
the  prohibition  of  Const  art  9,  {  8. 

Appeal  from  court  of  common  pleas,  EMe 
county. 

Suit  by  F.  W.  Hlrt  against  the  city  of  Erie 
and  others.  Bill  dismissed,  and  plaintiff  aji^ 
peals.    Affirmed. 

The  findings  of  fact  and  conclusions  of  law 
of  the  court  below  are  as  follows: 

Findings  of  fact:  "This  Is  a  taxpayer's 
bill,  filed  to  restrain  the  city  of  Erie  and  its 
ofllcers  from  creating  a  municipal  Indebted- 
ness in  alleged  violation  of  section  8,  art  9, 
of  the  constitution  of  this  commonwealth. 
The  case  was  heard  upon  bill,  answer,  rep- 
lication, and  testimony.  The  facts  are  found 
as  follows:  (l)  That  the  plaintiff  is  a  resi- 
dent taxpayer  of  the  city  of  Erie.  (2)  That 
the  city  of  Erie  Is  a  city  of  the  third  class, 
duly  Incorporated  under  the  laws  of  this 
commonwealth.  (S)  That  at  the  time  of  the 
adoption  of  the  new  constitution  of  this  com- 
monwealth, In  1874,  the  assessed  valuation 
of  the  taxable  property  of  the  city  of  Erie 
amounted  to  $16,789,333;  that  at  that  time 
the  city  of  Erie  was  Indebted  to  the  amount 
of  $1,117,091,  which  was  less  than  seven  per 
cent  of  the  assessed  valuation  of  the  taxable 
property  within  said  city.  (4)  That  the  as- 
sessed valuation  of  taxable  property  made 
for  the  purpose  of  taxation  for  the  year  1901 
is  $19,935,340;  that  the  net  indebtedness 
of  the  city  of  Erie  on  the  Ist  day  of  Febru- 
ary, 1901,  was  $572,124.21,  which  Is  less  than 
three  per  cent  of  the  assessed  valuation  of 
taxable  property  within  said  city.  (5)  That 
the  entire  new  indebtedness  created  by  the 
city  of  Erie  since  the  adoption  of  the  said 
new  constitution  amounts,  all  told,  to  the 
sum  of  $1S2,100;  that  since  the  beginning  of 
the  year  1874  the  city  of  Brie  has  issued  new 
bonds  at  divers  times,  amounting  In  all  to 
$1,844,200,  but  that  all  of  said  bonds,  except 
to  the  said  amount  of  $152,100,  were  issued 
as  refunding  bonds,  or  to  pay  off  prior  and 
outstanding  indebtedness  of  said  city,  and, 
except  as  to  said  named  amount,  created  no 
new  indebtedness  against  the  city  of  Bri& 
(6)  That  the  councils  of  the  city  of  Brie,  by 


ordinance  approved  the  19th 
ber,  1000,  provided  for  the  I 
by  the  city  of  Erie  to  the  an 
for  the  purpose  of  raising  axi 
cost  of  repaving  State  and  Pi 
certain  other  streets  in  the  c 
that  pursuant  to  said  ordim 
of  said  city  filed  a  statement 
quarter  sessions  of  Erie  coui 
financial  condition  of  the  cl 
assessed  valuation  of  Its  tt 
etc.,  as  required  by  law.  (7 
cent  of  the  assessed  valua 
property  within  the  city  of  I 
ent  time  amounts  to  $398.70 
Legal  conclusions:  "(1)  ' 
nance  In  question  is  valid,  an 
cils  of  the  city  of  Erie  havi 
a  legitimate  municipal  purpi 
the  indebtedness  of  said  city, 
of  the  people,  to  an  amoum 
two  per  cent  of  the  asses8< 
taxable  property  within  sai^ 
ducting  from  such  amount  t 
which  has  been  Incurred  by 
the  adoption  of  the  new  c< 
That  the  repaying  of  streets 
Is  a  lawful  municipal  purposi 
city  of  Erie  has  the  right  t 
Indebtedness  within  the  cons' 
as  above  stated.  (8)  That  t 
crease  of  indebtedness  Is  U 
plaintiff's  biU  should  be  dl 
costs." 

Charles  P.  Hewes,  for  app 
Crosby,  for  appellee. 

PER  CURIAM.  The  asslg 
are  based  on  the  plaintiff's  e 
findings  of  fact  and  conclusl 
by  the  court  The  findings 
which  are  attaclied,  and  co 
leged  errors  of  the  court,  ap] 
second,  and  third  assignment 
cree  of  the  court  dismlsslni 
bill  and  charging  him  with  tb 
ful  examination  of  the  asslg 
exceptions  on  which  they 
failed  to  satisfy  this  court 
findings  and  conclusions  of  i 
We  therefore  afiltm  the  dec 
below,  dismissing  the  except 
Ings.of  fact  and  condusioi 
the  dismissal  of  the  plaintiff* 
tlon  that  the  costs  be  paid  b; 
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In  r«  CONTRACT  OP  OOAL  TP. 

(Supreme  Court  ot  PennsylTania.    Jnlr  17. 
1901.) 

TOWNSHIPS— MAINTENANCB    OF    ROADS— RE- 
PEAL. OF  STATUTE. 

Act  Jane  12,  1803  (P.  L.  451),  aatborizing 
:axpayera  of  townships  to  contract  for  making 
»u<l  maintaining,  at  their  own  expense,  the 
roads  of  the  township,  and  so  preventing  road 
taxes,  is  repealed,  as  to  townsnins  of  the  first 
-•lass,  by  Act  April  28,  1809  (P.  L  104),  divid- 
iug  townships  into  two  classes,  and  providing 
that  those  of  the  first  class  shall  be  govemed 
by  a  board  of  township  commissioners,  to 
vrhich  hj  sections  7  and  9  is  given  the  power 
and  duty  of  constructing  and  repairing  all  pub- 
lic highways. 

Appeal  from  superior  court,  Northumber- 
land county. 

In  the  matter  ot  the  petition,  bond,  proof  at 
notice,  and  order  of  court  in  matter  of  con- 
tract of  the  township  of  Coal,  under  Act  June 
12,  1883  (P.  L.  451),  with  the  PhUadelpbta  & 
Reading  Coal  &  Iron  Company.  From  a  judg- 
ment of  the  superior  court  reversing  a  Judg- 
ment of  the  court  of  quarter  session  of  the 
peace  of  Northumberland  county.  In  favor 
of  the  said  Philadelphia  company,  the  trial 
court  having  held  Act  April  28,  1889  (P.  L. 
104),  unconstitutional,  said  company  appeals. 
Affirmed. 

The  opinion  of  the  trial  court  is  in  part  as 
follows: 

"The  Philadelphia  &  Beading  Coal  &  Iron 
Company  have  filed  their  petition  and  bond, 
and  given  notice  to  the  supervisors  and  au- 
ditors of  Coal  township  of  their  intention  to 
apply  to  the  court  of  quarter  sessions  for  an 
order  requiring  the  supervisors  to  enter  into 
contract  with  It  for  the  maintenance  and  re- 
pair of  the  public  roads  in  the  said  township 
for  the  fiscal  year  beginning  March  5,  1900, 
under  the  tavaa  of  the  act  of  June  12,  1893 
(P.  L.  451).  The  supervlBors  have  answered 
this  petlti<«i,  alleging  that  under  the  act  of 
assembly  approved  April  28,  1889,  entitled 
'An  act  to  provide  for  the  classification  of 
th^  townships  of  the  commonwealth  with 
respect  to  their  population  into  two  classes, 
and  to  prescribe  the  form  of  government  for 
townships  of  each  class,'  Coal  township  is  a 
township  of  the  first  class,  having  a  popula- 
tion of  three  hundred  to  the  square  mile,  and 
that  the  commissioners  of  Northumberland 
county,  by  their  proclamation,  have  so  de- 
clared and  designated  It;  that  six  commls- 
sionets  are  about  to  be  elected  in  accordance 
with  said  act;  and  that  the  act  of  June  12, 
1883,  Is  so  far  modified  as  no  longer  to  be 
applicable  to  said  Coal  township;  and  deny- 
ing the  Jurisdiction  of  this  court  to  order  or 
direct  the  entoilng  Into  such  contract  for 
the  making  and  maintenance  of  the  roads. 
To  this  the  petitioner  replies  that  the  act  of 
April  28,  1889,  classifying  townships,  is  local 
or  class  legislation,  and  therefore  unconsti- 
tutional, and  that  the  act  of  (Tune  12,  1898, 


is  Btlll  In  force.  It  Is  admitted  that  Coal 
township  has  a  population  of  three  hundred 
to  the  square  mile.  This  Issue  raises  the 
question  of  the  constltntionallty  of  the  act  ot 
AprU  28,  1898.  The  third  section  of  the  act 
provides:  'Ebccept  so  far  as  modified  by  the 
provisions  of  this  act,  all  existing  laws  re- 
lating to  townships  shall  continue  in  force 
until  changed,  modified,  or  repealed  as  to 
either  class  of  townships  by  legislation  ex- 
pressly relating  thereto.'  The  act  provides 
for  the  election  of  a  board  of  five  commis- 
sioners, and,  if  the  population  of  the  town- 
ships exceed  five  thousand,  then  an  addi- 
tional commissioner  for  each  two  thousand 
population  in  excess  ot  five  thousand.  To 
this  l)oard  of  commissioners  is  delegated 
large  legislative  powers.  In  section  7  it  is 
provided:  'All  corporate  power,  authority, 
and  franchise  of  the  township  shall  be  vest- 
ed in  and  exercised  by  the  board  of  town- 
ship  commissioners,  and  the  said  board  shall 
have  particularly  the  following  powers: 
First.  To  open,  grades  construct,  and  repair 
all  public-  highways  In  the  township  which 
shall  or  may  be  at  any  time  laid  out  by  law- 
ful authority,  and  to  keep  the  same  in  good 
order  and  repair.  To  construct  footways 
along  said  highways,  and  to  establish  lights 
thereon  when  it  may  be  deemed  expedient 
to  do  so.  To  accept  the  dedication  of  pub- 
lic highways.'  Section  9  provides:  'It  shall 
be  the  duty  of  the  board  of  township  com- 
missioners to  cause  all  public  highways  with- 
in the  township  now  or  hereafter  laid  out 
by  lawful  authority,  to  be  effectually  opened 
and  constantly  kept  in  repair  at  all  seasons, 
and  clear  of  all  impediments  to  easy  and 
convenient  passing  and  traveling.'  Section 
10  provides:  'The  board  shall  have  the  pow- 
or  to  appoint  one  or  more  supervisors  or 
engineers  of  highways,  and  by  ordinance  to 
specify  their  duties  and  to  fix  their  salaries. 
All  such  officers  shall  hold  office  at  the  irieas- 
ure  of  the  board.  The  board  shall  cause  to 
be  employed  a  sufficient  number  of  work- 
men, mechanics,  and  laborers  for  the  proper 
care  of  the  public  roads,  and  shall  have  pow- 
er to  purchase  all  necessary  tools.  Imple- 
ments, machinery,  and  materials  of  all  kinds 
which,  in  their  Judgment,  shall  be  necessary 
for  the  making,  paving,  and  repairing  of  the 
pnbllc  highways.'  Section  11  provides:  'The 
board  of  commissioners  shall  have  power, 
by  their  officers  and  servants,  to  enter  upon 
any  lands  or  enclosures,  to  cut,  open,  main- 
tain, and  repair  all  such  ditches  and  drains 
through  the  same,  as  they  shall  Judge  nec- 
essary, to  carry  the  water  from  the  said 
roads.'  It  will  be  seen,  by  an  examina- 
tion of  the  sections  recited,  that  full  irawer 
and  authority  to  oi>en,  grade,  construct, 
maintain,  and  repair  the  public  roads  Is 
vested  in  the  board  of  commission's,  and 
they  are  authorized  to  appoint  one  or  more 
supervisors  or  engineers  of  highways,  to 
specify  thdr  duties,  and  fix  their  compensa- 
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tlon.  The  office  of  supervisor,  as  elected  'tis 
the  i>eople,  Is  practically  aboUsbed,  and  their 
substitates  hold  their  office  at  the  pleasure 
of  the  board.  In  view  of  these  radical  provl- 
siona,  it  cannot  be  said  that  the  act  of  June 
12,  1803,  and  all  other  acta  on  the  subject 
of  the  making  and  maintenance  of  the  pub- 
lic roads,  and  the  election,  authority,  and 
compensation  of  Buperrisors  in  townahlpa  of 
the  first  class,  are  not  repealed.  A  method 
n«w  aod  repugnant  to  the  old  law  Is  provid- 
ed. This  is  sufficient  to  repeal  the  old  law. 
Blalce  y.  Com.,  6  Wldy.  Notes  Cas.  48;  Sl- 
fred  T.  Com.,  104  Pa.  179.  Where  all  the  es- 
sential provisions  of  an  act  of  assembly  are 
supplied  by  a  later  act,  the  former  will  be 
deemed  to  have  been  repealed  by  Implication, 
although  there  be  no  repealing  clause.  In  re 
Martz's  Election,  110  Pa.  502,  1  AtL  419.  I 
have  no  hesitation,  therefore.  In  reaching 
the  conclusion  that  If  the  act  of  April  28, 
1889,  be  constitutional,  it  repeals  the  act  of 
June  12,  1893,  as  to  townshlpa  of  the  first 
class." 

8.  P.  Wolverton,  for  appellant  William 
W.  Ryon  and  George  B.  Beimenaynder,  for 
appellees. 

BROWN,  J.  Our  afiirmance  of  the  consti- 
tutionality of  the  act  of  April  28,  1890,  in 
Com.  T.  Blackley,  198  Pa.  372,  47  AU.  1104, 
disposes  of  one  of  the  questions  raised  on 
this  appeal.  In  the  petition  for  the  allow- 
ance of  it,  one  of  the  reasons  given  was  that 
the  act  had  be«i  held  to  be  unconstltntknial 
by  a  divided  court  It  is  true  we  were  not 
unanimoos;  but  four  of  the  six  members 
of  the  court  who  heard  the  case,  our  Brother 
Dean  having  been  absent,  concurred  in  the 
oi>lnlon  filed  by  our  Brother  Mitchell,  and  It 
stands  as  the  Judgment  of  a  majority  of  the 
whole  court 

The  other  qneMlon,  as  to  the  repeal  of  the 
act  of  June  12,  1893,  by  that  of  April  28, 
1898,  is  tree  from  difficulty.  It  seems  clear 
that  the  two  acts  are  not  only  repugnant 
but  that  all  the  essential  provisions  of  the 
former  are  supplied  by  the  latter.  We  can 
add  nothing  to  what  the  learned  Judge,  H>e- 
clally  presiding  belorir,  said  upon  this  qnes- 
tion,  and,  for  the  reasons  stated  by  him,  our 
Judgment  is  that  the  act  has  been  repealed. 
The  appeal  Is  dismissed,  and  the  decree  of 
the  superior  court  afBrmed,  at  the  cost  at 
the  appellant 


In  re  COLEMAN'S  ESTATE. 

Appeal  of  COLEMAN'S  ASSIGNEES. 

(Sapreme  Court  of  Pennsylvania.     July  17, 
1901.) 

AaSIONBBS   won  OIUIDITOIIS-OOUPBNBATIOM. 

In   determining   the  compemation   of   as- 
tor  cMditDts,  their  skill,  experience,  and 


knowledge,  and  the  fact  tl 
sureties,  under  the  nsnal  ra 
ing  large,  are  a  large  Bum.  ai 

Appeal  from  court  of  con 
non  county^ 

In  the  matter  of  the  ai 
Robert  H.  Coleman.  From 
exceptions  to  report  of  au< 
tlon,  the  Pennsylvania  Coi 
ances  on  Lives  &  Qranttn 
Henry  F.  Kendall,  the  assigi 
versed. 

Philip  S.  Zieber  and  JeO( 
appellants.    James  Collins  J 
Capp,  Lewin  W.  Barringer, 
Howard  C.  Shirk,  John  A. 
vens,  and  Robert  Snodgrasa, 


DEAN,  J.  It  is  unneceea 
facts,  which  are  fully  and 
forth  by  the  auditor  and  1 
low.  Sufficient  to  say  that 
tate  waa  a  very  large  one, 
log  of  many  kinds  of  assets 
stock  and  bonds,  and  interc 
and  iron  furnaces.  The  w 
appraised  at  $4,141,126.02,  < 
948.68  was  designated  as  r 
177.92  was  personal  propei 
tlon  a  large  amount  of  prop 
In  name  and  value  that  it  ^ 
detailed  In  the  appraleemei 
last-named  property  was  I 
Georgia  and  Florida.  It  pa 
agement  of  the  assignees,  ai 
and  protected  by  them  as  i 
situation  required.  At  the 
ment  of  the  assignees,  ho-^ 
was  roughly  estimated  at  $S 
amount  showed  that  the  asi 
Ized,  on  a  large  part  of  the 
hands,  i.  e.  iron  furnaces, 
railroad  stock,  over  $4,000 
tlon  as  to  the  management 
vast  estate  for  the  benefit 
amount  of  whose  claims  fi 
ginning  was  uncertain,  and 
the  then  depressed  conditio 
fairs,  in  all  probability  ex< 
of  the  assets,— this  question 
and  sale  was  a  very  grave  i 
In  the  Judgment  ol  the  asa 
the  benefit  of  creditors  that 
sold  as  a  whole  to  one  purcl 
have  it  broken  up  and  sold  i 
purchasers.  No  InteUigeot 
Imowledge  of  the  character, 
of  such  property,  wIU  unde< 
the  soundness  of  their  Judgi 
ticular.  It  must  be  sold  a 
would  have  been  to  a  great  i 
After  unremitting  elTortB  tc 
it  as  a  whole,  a  sale  was  i 
by  the  assignees  to  the  Iac 
Steel  Company.  This  sale  i 
729,640.50.     The  sale 
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tie  confirmatioii  of  the  court  of  common 
leas  of  LetMinon  county,  wUcb  court  did 
onflnn  and  appvore  the  sale.  Other  sales 
t  other  assets  were  made  by  the  asslsnees 
nd  approred  by  the  court  Assignees  had 
Iven  bond  for  the  faithful  performance  of 
tieir  duties,  each  In  sum  of  about  $3,000,000. 
*t  course,  the  sum  being  such  a  large 
moont,  corporate  soretlea  had  to  be  fur- 
Ished.  The  accoimtants  were  both  compe- 
ent.  The  anditm:  has  found  as  a  fact,  on 
bundant  evidence,  that  they  brought  to  the 
laxtagement  of  the  estate  the  utmost  dlH- 
ence,  and  so  conducted  all  Its  complicated 
ffairs  as  to  realize  from  the  assets  the  hlgh- 
Bt  possible  value  for  the  creditors.  For  the 
errices  and  commissions  on  sale  of  real 
state  they  took  credit  for  $49,430.02.  The 
onrt  cut  this  down,  and  allowed  them  $12,- 
7&d7,  and  directed  to  be  surcharged  with 
be  excess  of  $86,431.06.  The  court  further 
Irected  that  they  be  surcharged  with  a  loss 
J  them  In  selling  stock  In  the  Cornwall  & 
<eban(Mi  Railroad  In  the  sum  of  $30,009.56. 
"be  court  below.  In  sustaining  exceptions  to 
he  amount  of  comiMnsation  and  directing 
be  large  reduction  that  It  did  make,  gives 
B  Its  principal  reason  therefor  that  the  value 
f  services  performed  in  sale  of  this  property 
i  lai^ely  overestimated,  and  that  the  value 
ilaced  upon  them  is  an  unreasonably  high 
ne.  There  is  no  fixed  and  unbending  rule 
Dr  determining  the  compensation  of  trustees, 
s  Is  aptly  stated  by  the  auditor.  Many  per- 
ons  can  and  do  manage  the  ordinary  trust 
states  with  prudence,  fidelity,  and  skill,  and 
ourtB  are  not  lUlberal  In  awarding  compen- 
atlon  In  such  cases.  But  care  and  skill  are 
dative  qualities.  A  person  fitted  to  ad- 
alnister  an  ordinary  trust  estate  with  satls- 
actory  results  would  In  all  probability  be 
ntlrely  unfitted  to  manage  and  dispose  of 
in  estate  like  the  one  now  under  consldera- 
ion.  It  Is  those  In  touch  with  large  interests 
vho  are  best  fitted  to  manage  and  dispose  of 
arge  diverslfled  properties.  In  this  estate 
;ood  Judgment  was  exercised  in  the  choice 
if  the  trustees.  The  Pennsylvania  Company 
s  BO  well  known  that  no  one  questions  the 
>roprlety  of  Intrusting  so  extensive  an  estate 
o  Its  care.  Mr.  Kendall  was  for  many  years 
amlllar  with  all  the  details  of  this  vast  es- 
ate,  and  latterly,  before  the  assignment.  In 
nnnectlon  with  Mr.  Rogers,  was  attorney  In 
!act  for  the  assignor,  having  charge  of  all 
:he  property  and  Interests  conveyed.  So 
Jiat  he  brought  to  the  administration  of  the 


affairs  of  the  estate  a  knowledge  which  It 
would  have  required  other  persons  months  to 
acquire.  A  Judgment  exercised  by  assignees 
so  satisfactory  becomes  an  argument  in 
favor  of  its  propriety,  and  skill,  ezperl«ice, 
and  knowledge  are  elements  for  which  the 
courts  award  compensation.  Ttxe  certainty 
that  the  assets  accounted  for  by  a  trustee 
will  be  forthcoming  at  the  proper  time  is 
worth  money.  To  enforce  this  certainty,  the 
law  requires  that  bond  be  given  by  the  tras- 
tee,  and  approved  by  the  court  having  Jurto- 
dlctlon  of  the  account.  The  law  Is  therefore 
reasonable  when  it  provides  that  the  Indi- 
vidual responsibility  of  the  trustee,  and  his 
ability  to  fortify  it  by  the  guaranty  of  others 
who  are  responsible,  shall  aid  In  the  meas- 
urement of  his  compensation.  After  a  thor- 
ough examination  and  a  careful  consldwa- 
tlon  of  the  whole  case  disclosed  in  these  elab- 
orate paper  books,  and  in  consideration  of  the 
fact  that  the  fees  paid  by  these  asidgnees 
to  their  sureties  approximated  $25,000,  aa- 
der  the  usual  rate  of  charges,  we  are  otf  the 
opinion  that  the  auditor's  conclusion  I«  a 
correct  one,  and  we  therefore  adopt  It  as  ttie 
conclusion  of  this  court.  This  disposes  of 
first  and  second  assignments  of  error  of  the 
appellants. 

As  to  the  third  assignment,  wherein  the 
court  directed  that  the  assignees  be  sur- 
charged with  a  sum  of  $25,643.76  as  excess  of 
the  amount  of  sales  of  railroad  bonds  over  a 
balance  of  Archibald  Rogers'  judgment,  tbe 
auditor  has  found  as  a  fact  that  Rogers  held 
these  securities  purchased  by  him  for  the 
benefit  of  the  assigned  estate,  and  was  not 
the  absolute  owner  of  them,  though  in  a 
sense  the  absolute  purchaser  of  them,  and 
this  finding  Is  based  on  absolute  evidence, 
the  auditor  having  witnesses  of  the  surround- 
ings and  the  sale  before  him.  Therefore  the 
liens  of  Rogers  against  the  assigned  estate 
were  not  affected  by  the  sale.  We  do  not 
think  this  finding  was  erroneous.  True,  there 
might  be  drawn  from  the  testimony  an  In- 
ference that  Rogers  purchased  for  himself; 
but  he  testifies  he  did  not,  the  assignees  do 
not  testify  that  he  did,  and  we  think  the  rule 
that  unless  the  finding  of  an  auditor  on  a 
question  of  fact  be  manifestly  erroneous  the 
court  will  not  set  it  aside  constrains  us  to 
sustain  the  finding  of  the  auditor.  All  as- 
signments are  therefore  sustained,  and  It  Is 
directed  that  the  record  be  sent  back,  that 
distribution  may  be  made  In  accordance  with 
our  opinion. 
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In  re  COLEMAN'S  BSTATa 

Appeal  or  ROGERS. 

•■^Bapreme  Court  of  Pennsjlvania.    July  17, 
1901.) 

APPEALr-FINDINaa  BT  AUDITOR. 

A  finding  by  the  auditor  not  manUestly 
and  depending  mainly  on  the  credi- 
ot  a  witness  who  testified   before  him, 
be  adopted  on  appeal,  rather  than  that  of 
«oart  bdow  to  the  contrary,  from  the  print- 
-«4  testimony. 

Appeal  from  court  of  common  pleas,  Leb- 
«aan  county. 

!■  tbe  matter  of  the  assigned  estate  .of 
W«t>trt  H.  Coleman.  From  decree  sustaining 
dEeeptiona  to  the  report  of  auditor  on  dlstrl- 
Arcfalbald  Rogers,  a  creditor,  ap- 
Reversed. 


Philip  8.  Zleber  and  Jeft»8on  Snyder,  for 
ilant  James  Collins  Jones,  Thomas  H. 
Lewln  W.  Barrlnger,  C.  H.  Kllllnger, 
Btowmrd  O.  Shirk,  John  A.  Coyle,  A.  A.  Ste- 
««■■,  and  Robert  Snodgrass,  for  appellees. 

DEAN,  J.  This  appeal  has  been  practlcal- 
|j  decided  by  our  opinion  on  the  third  assign- 
■■ent  of  error  In  the  appeal  of  the  assignees 
4M  Atl.  798)  from  the  decree  of  the  court  of 
eanunou  pleas  In  same  estate;  but,  as  this 
■pptilant  was  not  technically  a  party  to 
asBM  decree,  be,  out  of  caution,  takes  this 
■IpeaL  By  an  assignment  made  July  21, 
ISBS,  by  Robert  H.  Coleman  to  appellant,  he 
timnaferred  to  Rogers  certain  railway  bonds 
mmA  notes  to  secure  an  Indebtedness  of  Cole- 
■MB  to  Rogers  In  sum  of  $212,000.  The  deed 
■mt  transfer  empowered  Rogers  to  take  all 
■Masures  for  the  collection  of  the  property 
tEUisferred,  and  protection  there<tf,  as  the 


asslgnior  might  himse 
property  had  not  been 
suance  of  a  policy  d 
counsel  of  Coleman,  t 
ties  w»e  offered  by  R 
a  sale  under  the  dire 
of  Coleman's  couns^  < 
seL  They  were  purch 
per  cent  of  their  par  ' 
been  agreed  upon  as  tl 
sale.  It  was  suppose 
parties  that  this  was 
value.  Rogers  claims 
merely  as  trustee  for 
not  purchase  for  hlmsi 
The  assignees  do  not  d 
Itors  do.  They  claim  t 
solute  purchaser,  and 
aggregate  amount  of  1 
$212,000.  The  auditor 
the  oral  testimony  an 
Rogers  bid  as  a  mere 
securities  in  bis  hands 
The  learned  Judge  of 
an  opposite  view  of  thi 
that  tbe  purchase  wen 
himself.  While  there 
dence  to  warrant  the 
must  be  borne  in  mine 
dei>ends  on  the  credll 
testified  positively  tha 
as  trustee  for  Colema 
of  the  assignees,  testU 
Rogers  did  not  buy  tl 
self,  and  in  this  he  U 
Bartlett,  one  of  Colem 
the  evidence  as  a  whc 
as  found  by  tbe  and 
found  by  the  court  be 
testimony.  The  appea 
cree  of  the  court  beloi 
butlon  Is  ordered  to  b< 
tbe  auditors. 
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BRIOOBWATER  t.  OCBAN  CITY  R.  GO. 

et  al. 
(Coart  of  Chancery  of  New  Jeney.    July  18, 

1901.) 

VBNDOR  AND  PURCHASER— COYBNANTS— REP- 
RESENTATIONS—ENFORCBMBNT. 

1.  Where  a  general  Bcheme  of  land  Improve- 
ment is  announced  to  invited  purchasers  of  lots, 
iind  ^lart  of  the  promulgated  scheme  is  the  dec- 
laration that  a  named  portion  of  the  lands  with- 
in the  general  plan  shall  be  devoted  to  special 
purposes,  which  are  held  out  to  be  advanta- 
iieous  to  all  the  lots  to  be  sold,  an  implied  cov- 
enant is  thereby  entered  into  by  the  owner 
with  the  lot  purchaseiB  that  the  named  portion 
Khali  be  devoted  to  the  announced  uses. 

2.  Each  purchaser  of  a  lot,  and  his  grantees, 
may  enforce  this  covenant  against  the  grantor, 
or  Lis  grantees  who  purchased  with  notice  of 
this  implied  covenant. 

3.  He  may  also  enforce  it  against  the  donee 
of  the  covenantor,  who  accepts  as  a  gift  a 
conveyance  of  part  of  the  lands  charged  by  the 
covenant.  Socn  a  grantee  simply  stands  in  the 
gi^nce  of  the  donor.  All  the  notice  which  the 
donor  had  at  the  date  of  the  gift  is  imputed  to 
hia  gi-untee,  who  paid  nothing  for  llis  deed. 

(Syllabus  by  the  Oourt) 

Bill  by  William  Bridgewater  against  the 
Ocean  Ctty  Railroad  Company  and  the  At- 
lantic City  Railroad  Company.  Decree  for 
complainant 

Tbe  complainant  is  the  owner  of  two  lots  of 
land  in  Ocean  City,  Noa.  474  and  475,  on  the 
nortbweeterly  side  of  Aabury  avenue,  be- 
tween Ninth  and  Tenth  atreeta,  by  purchase 
through  an  intermediate  grantee  from  tbe 
Ocean  City  Association.  There  is  a  dwelling 
bouse  on  the  lots,  in  which  the  complainant 
resides  with  his  family.  He  filed  his  bill  of 
complaint  against  the  Ocean  City  Railroad 
Company  and  tbe  Atlantic  City  Railroad 
Company,  who  are  snbseqnent  grantees  of  the 
Ocean  City  Association  of  a  strip  of  hind  ly- 
ing at  the  southeast  side  of  Haven  avenue, 
between  Fifth  and  Sixth  streets,  alleging  that 
tbe  strip  so  conveyed  to  tbe  defendants  is  a 
part  of  a  certain  tract  of  land  which,  by  an 
Implied  covenant  of  the  Ocean  City  Asso- 
ciation with  the  complainant  and  other  pur- 
chasers of  its  lots,  has  been  devoted  to  be 
used  as  a  camp  ground  and  park,  and  that  the 
defendant  companies  are  erecting  a  passenger 
station  thereon.  In  violation  of  that  covenant, 
to  the  Injury  of  tbe  complainant  and  other 
purchasers  of  lots  under  the  said  covenant, 
destroying  the  attractiveness  of  the  camp- 
meeting  ground,  and  making  it  less  desirable 
as  a  place  of  recreation  and  place  of  religious 
Instruction,  interfering  with  the  circulation 
of  air  and  with  tbe  view  over  tbe  park  and 
camp  ground.  Tbe  complainant  also  refers  to 
the  decree  of  the  court  of  appeals  in  the  case 
of  Lennig  v.  Association  (the  opinion  is  report- 
ed In  -Jl  N.  J.  Bq.  606,  7  Atl.  491)  declaring 
the  validity  of  the  covenant  now  In  ques- 
tion, in  favor  of  Lennig  as  a  lot  holder,  and 
restraining  the  association  from  leasing  the 
camp  ground  for  a  term  of  years,  with  the 
privilege  of  erecting  cottages  tbere<m.  The 
comphiinant  prays  that  it  may  be  declared 
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that  the  tract  of  land  between  Fifth  and 
Sixth  streets  has  been  dedicated  as  a  park 
and  camp-meeting  ground,  to  be  kept  open 
and  free  from  all  buildings  and  other  obstruc- 
tions except  the  auditorium,  and  that  the  com- 
plainant is  entitled  to  have  them  kept  open 
and  free  from  such  buildings,  and  that  the 
defendants  may  be  restrained  from  further 
prosecuting  the  work  of  building  the  passen- 
ger depot  and  other  buildings,  and  may  be 
decreed  to  remove  tlie  obstructions  thereon 
erected  by  them.  Annexed  to  tbe  complain- 
ant's bill  are  copies  of  tbe  association's  maps 
as  filed  in  Cape  May  cotmty  clerk's  oflSce. 

The  defendant  railroad  companies  file  their 
Joint  answer,  denying  knowledge  or  notice 
of  any  devotion  of  the  land  between  Fifth 
and  Sixth  streets  to  camp-ground  and  park 
purposes,  by  either  publication,  flUng  of  maps, 
public  declaration,  or  by  recitals  in  convey- 
ance&  They  admit  that  they  have  been  ad- 
vised of  the  Lennig  decree  since  this  suit 
was  begun,  raising  a  covenant  in  favor  of  the 
complainant  L«nnlg,  "who  was  tbe  owner  ot 
a  lot  or  tract  of  land  Immediately  abutting 
the  said  tract  I)etween  Fifth  and  Sixth 
streets,"  but  they  deny  that  the  opinion  in 
that  case  afltects  their  rights,  or  is  res  ad- 
Judlcata  as  to  them.  They  deny  that  tbe 
Ocean  City  Railroad  Company  took  title  un- 
der the  deed  of  May  20,  1899,  set  out  In  tbe 
bill  of  complaint,  conveying  a  20-foot  strip  at 
Haven  avenue  and  Fifth  and  Sixth  streets, 
and  say  that  the  railroad  company  received 
Hs  title  on  December  29,  1896,  by  deed  from 
the  association,  conveying  a  strip  115  feet 
wide  at  the  same  location  to  be  used  for  rail- 
road purposes  only,  and  not  for  freight  pur- 
poses; and  they  deny  that  their  conveyance 
was  subject  to  the  uses  of  the  camp-ground 
ti-act  set  out  In  the  bill.  They  allege  that  they 
had  nearly  completed  their  station  when  tbe 
bill  In  this  cause  was  filed,  restraining  their 
occupation  of  their  lot  because  it  Is  part  of 
tbe  camp  ground,  and  that  tbe  complainant 
had  notice  of  that  fact,  and  made  no  sugges- 
tion that  he  objected.  They  deny  that  the 
erection  of  their  passenger  station  is  a  viola- 
tion of  the  covenant  of  the  association  set 
out  in  the  bill,  and  aver  that  it  Is  a  benefit  to 
the  community  that  the  defendants  should  use 
such  a  passenger  station  to  receive  and  dis- 
charge passengers  to  and  from  Ocean  City. 
They  allege  that  the  rights  under  the  cove- 
nant, if  any  there  be,  are  subject  to  the  rights 
of  the  defendant  railroad  companies  under  the 
general  railroad  act  of  April  2,  1873,  and  its 
supplements,  under  which  the  defendant  com- 
panies were  incorporated,  to  take  and  con- 
demn lands,  etc.  They  allege  tliat  map  Sec- 
tion A  was  first  filed,  and  they  insist  that 
this  map.  If  any  binding  plan  was  adopted, 
was  exclusive  of  any  other,  and  that  Section 
A  extends  only  to  West  avenue,  and  does  not 
Include  Haven  avenue,  where  their  statl<»  is 
located.  They  insist  that,  if  any  one  can  set 
up  a  covenant.  It  is  only  those  purchasers 
whose  lots  abut  on  the  camp  ground.    And 
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thtoy  charge  bad  faith  on  the  complainant,  and 
that  he  ia  a  mere  Ingtroment  of  the  West 
Jersey  &  Sea  Shore,  a  competing  caUraad 
company,  to  prevent  the  defendants  from 
giving  the  public  a  more  efficient  service. 

An  Injunction  was  allowed  on  the  filing  of 
ttie  blU.  After  the  answer  was  filed,  a  mo- 
tion was  made  to  dissolve  It,  which  was  re- 
fused, and  the  cause  has  come  to  final  hearing 
on  the  bill,  answer,  and  proofs. 

The  testimony,  oral  and  documentary,  ex- 
hibits the  following  circumstances:  The! 
lots  of  the  complainant  and  defendants  and 
the  camp  ground  and  park,  above  mmtlon- 
ed,  together  with  a  larger  tract  of  other  land 
now  constituting  Ocean  City,  In  Cape  Kay 
county,  N.  J.,  were  owned  In  one  tract  by 
the  Ocean  City  Association,  a  corporation  of 
this  state,  organized  October  20,  1879,  by  the 
Rev.  W.  B.  Wood  and  others,  the  declared 
object  of  which  was  "the  establishment  of 
a  summer  seaside  resort  founded  on  Chris- 
tian principles,  and  affording  religious  prlyi- 
leges  as  well  as  healthful  recreations."  Its 
certificate  was  filed  in  the  secretary  of 
state's  office  on  February  2(S,  1880,  and  it  be- 
gan its  conduct  of  business  very  shortly  there- 
after. The  Ocean  City  Association,  in  pur- 
suance of  this  declared  object  offered  its 
lots  for  sale,  and  published  maps,  on  which 
were  exhibited  plans  of  the  lots  and  stress, 
dividing  the  property  into  parcels  for  private 
purchase.  On  May  25,  1880,  the  association 
made  its  first  public  sale  of  lots.  It  had  pre- 
viously advertised  this  sale  by  a  publication 
called  the  "Ocean  City  Journal,"  a  copy  of 
which  is  produced  In  evidence.  It  sets  forth 
the  names  of  the  officers  of  the  association. 
The  whole  first  page  is  devoted  to  the  adver- 
tisement of  the  proposed  sale,  and  a  descrip- 
tion of  the  property,  its  advantages  and  at- 
tractions. It  refers  to  the  camp  ground  In 
the  following  language:  "The  space  allot- 
ted to  the  encampment  is  600  feet  wide  from 
the  thoroughfare  to  the  ocean,  with  plenty 
of  tenting  ground.  It  is  contemplated  to 
have  all  the  appointments  desirable  to  ren- 
der the  camp  meeting  a  real  feast  to  the 
thousands  who  may  congregate  there  for 
Christian  worship.  Those  coming  to  tent 
with  them  will  have  every  possible  facility 
that  will  contribute  to  their  comfort  Be- 
sides the  regular  services  of  the  encamp- 
ment there  will  be  temperance  conventions, 
anniversaries,  and  other  Christian  and  phil- 
anthrophtc  convocations,  fully  occupying  the 
season,  and  making  it  memorable  in  Interest 
and  profit  No  pains  will  be  spared  to  give 
to  Ocean  City  a  series  of  religions  privileges 
equal  to  other  resorts  of  kindred  character." 
Maps  and  plotting  were  exhibited  to  pur- 
chasers at  the  sale,  showing  the  camp  ground 
open  from  the  bay  to  the  ocean.  At  the 
sale,  attention  was  called  to  these  advan- 
tages of  the  open  space  for  camp  ground, 
etc.,  as  an  inducement  to  buyers,  and  lots 
were  purchased  upon  these  assurances  then 
Vhren.    On  June  8,  1880,  the  association  t»- 


corded  the  map  called  "Section  A,  Ocean 
City,"  hi  Cape  May  oierk'a  office.  Tlie  map 
Is  dated  May  22.  1880,  and  shows  an  opes 
space  between  Fifth  and  Sixth  streets,  mark- 
ed "Camp  Ground,"  In  the  center  block,  with 
the  other  sides  of  Fifth  and  Sixth  streeis 
plotted  for  sale  as  town  lots.  In  1S81  the 
association  Issued  a  pamphlet  called  the 
"Ocean  City  Annual,"  which  contained  the 
first  annual  report  of  Its  president  It  thus 
refers  to  the  camp  ground,  under  tbe  head- 
ing "Work  Done":  "The  camp-gronnd  blocks, 
extending  from  the  meadow  to  tbe  ocean, 
and  from  Fifth  to  Sixth  streets,  have  been 
cleared  of  underbmsh,  drained,  and  some  of 
the  hills  leveled."  It  also  refers  to  the  map 
of  Section  A,  comprising  995  lots,  "besides  Hie 
camp  ground,  tenting  ground,  ancl  parks"; 
to  the  laying  out  of  streets,  and  the  constmc- 
tion  of  board  walks;  to  the  bnildlng  of  a 
wharf  on  the  bay  front  Thltt  annual  re- 
peated the  publication  of  the  above-quoted 
exploitation  of  the  camp  ground,  beginning, 
"The  space  allotted  to  the  encampment  is 
800  feet  wide  from  the  thoroughfare  to  the 
ocean."  This  publication  was  scattered 
broadcast  in  the  most  public  mannor.  as  an 
invitation  to  the  purchase  of  lots.  In  the 
succeeding  year,  1882,  the  association  again 
published  Its  "Ocean  City  Annual,"  referring 
to  Its  previous  publication  above  quoted,  and 
stating  tbe  additional  attractions  and  advan- 
tages which  had  been  provided  by  tbe  asso- 
ciation since  the  former  publication.  It  con- 
tained a  special  paragraph  as  to  the  camp- 
ground park,  nnder  these  words:  "The 
camp-gronnd  park,  extending  from  FHftb  to 
Sixth  streets,  and  from  Aabnry  to  Wesley 
avenues,  has  been  folly  graded.  It  has  also 
been  laid  out  into  plots  formed  by  a  Bystem 
of  CMivergIng  walks,  suitable  to  the  forma- 
tion of  the  park  and  the  location  of  the  audi- 
torium. The  walks  are  fifteen  feet  wide, 
and  have  all  been  nlcdy  graveled.  Over 
MO  trees  have  been  planted  In  and  aronnd 
tiie  camp  tract,  and  they  are  all  doing  well. 
It  has  been  decided  to  beautify  and  ornament 
tbe  park,  and  make  it  the  center  of  attrac- 
tion. Wb«n  ear  plana  for  ornamentation 
have  been  complied  with,  it  will  be  "a  thing 
of  beauty,'  and  we  trust  'a  Joy  forever.' 
That  part  of  onr  camp  ground  lying  between 
Wesley  'avenue  and  the  ocean  baa  been  grad- 
ed, and  preparations  made  for  opening  a 
gravel  walk  from  the  auditorium  to  the 
ocean  front  where  the  surf  meetings  are 
held.  The  part  lying  between  Asbory  ave- 
nue and  the  bay  has  also  been  cleared  and 
graded."  Then  follows  a  printed  plan  of  a 
portion  of  the  camp-ground  park  referred  to. 
On  this  plan  are  printed  the  words  "Park," 
"Andltorlum."  and  "Grove,"  with  the  con- 
verging walks  above  mentioned.  Do  April 
17,  1883.  the  association  filed  another  map  in 
Cape  May  county  clerk's  office,  showing  Sec- 
tions A,  B,  and  O  of  the  tract  On  this  map 
the  space  between  Fifth  and  Sixth  streets  is 
indicated  to  be  open  fmnvJlte  thoronghfare 
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to  tbe  ocean,  making  scrren  blocks.  The 
laid-ont  atreeta  cross  this  open  space.  All 
tlie  blocks  on  Fifth  and  Sixth  streets  are 
plotted  in  town  lots,  except  the  seven  blocks 
of  camp  ground,  park,  etc.,  which  are  not  so 
plotted.  IMro  of  the  blocks  within  this  open 
space  are  marked  "Park,"  one  of  them  Is 
marked  '^rove,"  and  the  block  between 
'Wesley  and  Asbnry  avenues  and  Fifth  and 
Sixth  streets  has  the  words  "Auditorinm" 
and  "Camp  Ground."  The  other  three 
blocks  between  West  avenue  and  Bay  avenue 
are  Indicated  as  open  spaces,  but  with  no 
'words  npon  them. 

The  following  diagram  of  tiie  map  of  Sec> 
tlons  A,  B,  and  C,  filed  by  the  association  in 
tbe  connty  clerk's  office  on  April  19,  1883,  is 
a  reduced  copy  of  the  open  space  indicated 
on  that  map: 


ATLANT/f* 


O^^^V 


Say" 


mIp'Are 


Th*  lota  owned  by  I<ennlg  wh«n  he  Hied  hli  bill  tn 
Lenots  T.  Ocean  City  Asio.,  14  Stow.  60t,  are  Indi- 
cated by  the  Nos.  6S8,  TOO,  702. 

The  lota  acid  to  the  defendant  R.  R.  Co.  are  at 
Haven  Arenue,  5th  end  6th  streeta,  and  are  Indicated 
by  the  mark  )i[  at  each  comer. 

The  lots  described  in  the  bill  of  complaint 
now  held  by  the  complainant  were  originally 
conveyed  by  the  association  to  one  Charles  S. 
Pryor.  by  a  deed  In  an  especial  form  of  the 
association  grantor,  referring  to  the  lota  con- 


veyed as  those  lots,  etc.,  "mmibered  474  and 
470  in  Section  C  on  the  plan  of  lots  of  the 
said  Ocean  City  Association."  This  deed  is 
dated  July  7, 1891.  The  complainant  received 
title  to  his  lot  by  conveyance  from  Pryor  in 
189C,  subject  to  the  reservations  and  restric- 
tions of  the  association's  deed  to  Pryor.  Tbe 
complainant  is  also  the  owner  of  about  20l> 
lots  in  Ocean  City.  The  Ocean  City  Associa- 
tion on  December  29,  1896,  conveyed  to  the 
defendant  the  Ocean  City  Railroad  Company 
12  lots,  "Nos.  43S  to  444,  inclusive,  in  Sectioa 
B  on  the  plan  of  lots  of  the  Ocean  City  As- 
sociation." The  same  deed  conveyed  lots  Nos. 
285  and  206  In  Section  C  "on  the  plan  of  lots 
of  the  said  association."  The  lota  Nos.  433 
to  444  are  all  wltliin  tbe  open  camp-ground 
space.  On  the  20Hi  day  of  May,  1889,  the 
Ocean  City  Association,  for  a  nominal  consid- 
eration, conveyed  to  the  defendant  the  Ocean 
City  Railroad  Company  a  strip  20  feet  wide 
on  tbe  southeasterly  side  of  Haven  avenue^ 
running  from  Fifth  street  to  Sixth  street, 
"on  the  plan  of  lots  of  the  said  Ocean  City 
Association,"  snblect  to  the  condition  "that 
tiie  said  premises  shall  be  used  for  passenger 
depot  purposes  only,  and  Is  not  to  be  used 
for  other  purposes,"  and  also  another  str^ 
on  Haven  avenue,  on  the  opposite  side  of  the 
way,  20  feet  wide  and  380  feet  long,  subject 
to  the  coodltion  that  the  above-described  prop- 
erties "shall  be  nsed  tor  railroad  purposes 
only,"  and  to  the  farther  condition  that  the 
properties  above  described  "shall  never  be 
owned  by  any  other  railroad  operated  there- 
on, or  by  any  person  or  company  owning  or 
operating  the  railroad  on  West  avenue,,  and 
that  the  properties  herein  described  must  be 
owned  and  the  railroad  thereon  must  be  op- 
erated by  a  competing  person  or  company."' 
Other  conditions  and  restrictions  are  contain- 
ed in  the  deed  which  are  of  similar  character 
to  those  expressed  in  the  association's  form  of 
deed,  including  one  obligating  tbe  grantee  to 
observe  the  regulations  of  the  association, 
which  it  might  thereafter  make,  which  might 
be  "necessary  to  Insirae  the  original  intention 
and  purpose  of  the  party  of  the  first  part  In 
securing  the  whole  Island  as  a  Christian  re~ 
sort."  All  of  the  deeds  made  to  the  railroad 
company  are  proven  Ijy  the  testimony  of  de- 
fendaute'  witnesses  to  have  been  made  as 
gifts,  and  without  consideration  paid.  Short- 
ly after  receiving  this  deed,  tbe  defendant 
railroad  company  began  to  construct  a  pas- 
senger station  on  the  strip  of  land  lying  at 
the  southeast  side  of  Haven  avenue,  between 
Fifth  and  Sixth  streets,  being  tbe  park  and 
camp  ground  above  named.  The  station  Is  a 
one-story  building  54  feet  long  and  21  feet 
wide,  -with  an  open  shed  attached  of  about 
40  feet  length,  and  is  20  feet  high  to  a  peak 
of  the  roof.  It  is  located  on  Haven  avenue,, 
about  midway  between  Fifth  and  Slxtb 
streets.  The  platform  along  the  station  house 
on  Haven  avenue,  for  a  width  of  some  6  feet 
and  a  length  of  some  00  feet.  Is  located  within 
the  lines  of  that  street.  ^-^  i 
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John  C.  Sims,  Jr.,  and  Mark  B.  Sooy,  for 
complainant.  D.  J.  Pancoast,  C.  L.  Cole^ 
Charles  Heebner,  and  Bobert  Alexander,  tor 
defendants. 

GREY,  V.  0.  (after  stating  the  facts).  The 
defendant  railroad  companies  contend.  In  the 
flrst  place,  that  neither  by  action  nor  speech 
of  a  binding  character  did  the  Ocean  City  As- 
sociation devote  the  lands  lying  between  Fifth 
and  Sixth  streets,  on  its  plan  of  lots  from  the 
thoroughfare  to  the  ocean,  to  use  as  an  open 
space  for  camp-ground  and  pari;  purposes, 
and  that  no  Implication  of  a  covenant  by  the 
association  to  that  effect  should  be  raised. 
The  foregoing  recital  of  the  evidence  on  this 
point,  parol  and  documentary,  throws  light 
npon  the  plan  of  the  association,  and  the 
reservation  of  the  camp  ground,  etc.  The 
general  scheme  for  the  use  of  the  lands  of  the 
Ocean  City  Association  was  part  of  Its  orig- 
inal organization  as  a  corporation.  Its  de- 
tailed development  is  indicated  at  every  step 
in  its  progress.  The  association  invited  pur- 
chasers to  buy  lots  becaiue  of  the  supposed 
attractions  of  the  general  scheme.  Its  very 
first  advertisement  of  public  sales  of  its  lots, 
quoted  above  at  length,  promised  to  purchas- 
ers that  the  space  600  feet  wide  from  the 
thoroughfare  to  the  ocean,  with  plenty  of 
tenting  ground,  should  be  allotted  to  the  ea- 
campment.  In  making  the  two  public  sales, 
the  officers  of  the  association  renewed  the  as- 
surances, and  distributed  maps  hkdicatlng  the 
lay  of  the  land.  Reports  of  sales  were  made 
to  the  association  by  its  officers  who  had 
conducted  them,  reciting  the  attractions  of 
the  camp  and  park  ground.  Detailed  maps 
were  filed  by  the  association,  showing  open 
spaces  where  the  camp  and  park  ground  was 
located,  and  a  plan  of  streets,  on  which  were 
numbered  town  lots.  None  were  indicated  on 
the  camp-ground  space.  The  large  map  con- 
taining Sections  A,  B,  and  C  of  the  associa- 
tion's tract  delineates  the  camp  ground  and 
IHirk  as  open  space  from  the  bay  to  the  ocean, 
with  all  the  blocks  on  the  adjoining  side  lines 
of  Fifth  and  Sixth  streets  plotted  into  town 
lots.  This  map  was  filed  and  recorded  April 
19,  1883,  in  Cape  May  county  clerk's  office. 
Four  blocks  of  the  seven  which  constitute  this 
open  space  are  specially  marked.  Two  are 
designated  "Park,"  one  double  block  Is  mark- 
ed "Camp  Ground,"  and,  in  the  center  of  this 
square,  "Auditorium,"  and  the  next  block  is 
marked  "Grove."  The  other  three  blocks  are 
plotted  aa  open  space,  without  special  mark- 
ing. The  actual  situation  on  the  locality  be- 
tween Fifth  and  Sixth  streets  accords  with 
the  declarations  and  documentary  proofs. 
;rhe  camp  ground  and  park  remained  open 
blocks,  while  lots  bordering  on  It  were  sold  off 
for  general  building  purposes.  After  all  these 
acts  and  declarations  of  the  association  touch- 
hig  the  devotion  of  the  space  between  Fifth 
and  Sixth  streets  to  this  special  purpose  had 
been  completed  for  a  number  of  years,  the 
complainant's  grantor  took  his  deed  from  the 


association  in  1891,  and  the  defendant  com- 
pany took  its  deeds,  one  in  1896.  and  tbe  later 
one  in  1899. 

An  attempt  was  made  to  show  by  some  of 
tbe  officers  of  tlie  Ocean  City  ABSOciatioa 
that  there  was  no  announcement  at  their 
first  and  second  sales  of  lots,  in  1880,  to  tbe 
effect  that  the  camp-meeting  ground  sliould 
remain  an  open  space  from  the  thorough- 
fare to  the  ocean.  It  cannot  be  ignored,  in 
the  consideration  of  this  cause,  that  tbe 
Ocean  City  Association  (whose  officeca  now 
throw  doubt  upon  the  reservation  of  the 
camp  ground)  Is  weightily  interested  in  se- 
curing tbe  discharge  of  those  lands  from 
the  implied  covenant  to  leave  open  from  the 
bay  to  the  ocean  the  space  between  Fifth 
and  Sixth  streets.  That  tract  must  now  be 
vei-y  much  more  valuable  than  It  was  when 
the  general  scheme  was  proclaimed  to  lot 
purchasers  at  the  inception  of  the  proposed 
improvement.  It  includes  seven  blocks  of 
desirable  land  lying  nearly  in  the  center  of 
the  city.  If  these  conid  be  sold  off  by  the 
association  in  town  lots  at  the  present  in- 
creased values  given  to  them  by  the  many 
houses  built  on  their  lots  by  purchasers,  it 
would  be  a  very  profitable  result  for  the 
association.  This  explains  its  activity  in 
trying  to  secure  from  fronting  lot  O'vrDen 
releases  of  the  camp-ground  and  park  privi- 
lege, except  between  Fifth  and  Sixth  streets 
and  Wesley  and  Asbury  avenues,  which,  if 
it  were  effectually  accomplished,  wotild  en- 
able the  association  to  sell  six  of  those 
blocks,  reserving  only  the  auditorium  block 
for  camp  ground  and  park.  The  association 
Is  interested  in  minimizing,  if  not  in  wholly 
defeating,  the  reservation  of  the  camp 
ground  and  park.  Its  officers'  testimony 
must  be  considered  with  relation  to  this  in- 
terest. Their  statements  denying  their  oral 
declarations  at  the  sales  are  credibly  con- 
tradicted, not  only  by  the  complainant's  wit- 
nesses, but  to  a  considerable  extent  by  the 
defendants'  witnesses.  All  the  documen- 
tary proofs  oppose  them.  Some  of  the  re- 
ports of  sales  contained  in  the  publications 
of  the  association  which  recognize  the  res- 
ervation of  the  camp  ground  and  park  were 
made  by  the  very  officers  who  now  testify 
that  at  the  sales  they  did  not  announce  the 
reservations.  The  many  and  expensive  pub- 
lications and  maps  Issued,  circulated,  and 
filed  by  the  Ocean  City  Association,  all  uni- 
formly refer  to  the  open-space  camp  ground. 
They  support  the  statement  that  these  ad- 
vantages were  proclaimed  at  the  sales  of 
lots,  and  are  corroborated,  as  stated,  by  the 
actual  fact  that  this  central  and  valuable 
location  was  left  open  and  used  only  as 
camp  ground  and  park,  and  was  not  dealt 
with  as  town  lots  in  any  of  its  seven  blocks, 
from  1880  to  1897,  though  the  adjoining 
lands  were  so  used.  Three  years  ago — evi- 
dently by  arrangement  of  the  association, 
the  covenantor— two  or  three  cottages  were 
located  on  camp-ground  blocks.    Itila  strain- 
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ing  credulity  too  far  to  ask  that  in  the  face 
•f  all  the  proofs  here  offered,  it  be  believed 
that  there  was,  In  truth,  no  devotion  of  the 
lands  between  Fifth  and  Sixth  streets,  from 
the  bay  to  the  ocean,  to  the  purposes  of 
camp  ground  and  park. 

In  1886  the  case  of  Loinlg  t.  ▲Bsoclatlen, 
41  N.  J.  Eq.  600,  7  Aa  491,  was  decided  by 
the  court  of  appeals.  In  that  case  it  appear- 
ed that  Lennlg  owned  several  lots  pnrchas- 
ed  from  the  Ocean  City  Association, — one 
at  the  comer  of  Sixth  street  and  Wesley 
avenue,  fronting  on  the  camp  ground,  and 
two  adjoining  lots  fronting  on  Wesley  avenue. 
The  association  had  announced  Its  purpose 
to  lease  the  camp  ground  in  Iota  for  the 
erection  of  small  cottages  tor  terms  of  10 
years.  Lennlg,  In  his  bill,  declared  that  the 
execution  of  this  scheme  would  be  In  dero- 
gation of  his  property  rights,  and  would  ma- 
terially interfere  with  the  enjoyment  of  his 
dwelling.  The  court  of  appeals  sustained 
bis  right  to  an  injunction  on  both  grounds. 
It  declared  that  the  filing  of  the  maps  and 
the  publications  of  the  association,  consid- 
ered with  relation  to  the  avowed  objects  of 
the  association  in  its  articles  of  Incorpora- 
tion, indicated  the  adoption  of  a  general 
plan  of  Improvement,  laying  out  lots,  streets, 
parks,  and  squares,  and  conveying  the  lots 
with  relation  thereto,  and  thus  obtaining 
greater  prices  from  the  purchasers  of  the 
lots.  Such  conduct,  the  court  held,  oper- 
ated, without  express  covenant,  to  bind  the 
grantor  not  to  use  the  portions  devoted  to 
the  common  advantage,  otherwise  than  was 
indicated  In  the  plans  and  publications 
which  Induced  tbe  purchase  of  the  lots. 
The  court  declared  that  the  character  of 
the  use  to  which  the  Ocean  City  Association 
devoted  the  camp  ground  was  "a*  camp  for 
tbe  purposes  of  a  religious  camp  meeting, 
where  sojourners  could  remain  a  short  time 
under  the  shelter  of  tents  or  other  tempo- 
rary structures."  This  exposition  of  the  doc- 
trine of  Implied  covenants  by  the  court  of 
last  resort,  made  In  relation  to  tbe  very 
transactions  Involved  in  the  present  case, 
must  be  accepted  as  controlling,  unless  tbe 
facts  here  shown  vary  in  some  essential  par- 
ticular from  those  submitted  for  adjudica- 
tion in  the  Lennlg  Case.  But  the  truth  Is 
that  substantially  all  tbe  facts  there  prov«i 
are  here  again  presented;  and  several  addi- 
tional Incidents  are  here  Introduced  to  show 
that  tbe  association  influenced  purchasers 
of  lots  by  holding  out  as  an  Inducement,  In 
the  most  public  way,  its  declaration  that 
tbe  space  between  Fifth  and  Sixth  streets, 
from  the  thoroughfare  to  the  ocean,  should 
be  kept  open  for  camp-meeting  and  park 
puriMses. 

The  defendant  railroad  companies  set  up 
several  othex  grounds  which  they  Insist 
should  lead  this  court  to  disregard  the  dec- 
laration of  the  court  of  appeals  in  the  Len- 
nlg Case.  They  say  that  Lennlg  succeeded 
m  enforcing  an  implied  covenant  because 


bis  lots  fronted  on  and  were  adjacent  to  the 
camp  ground,  and  received  especial  benefit 
from  having  that  space  left  unoccupied  by 
buildings;  whereas,  they  say.  the  complain- 
ant's lots  are  at  Tenth  and  Asbury  avenues, 
—some  four  blocks  away  from  the  camp 
ground,— and  will  receive  little,  if  any,  In- 
Jury  because  of  the  construction  of  the  de- 
fendants' station.  The  declarations  at  the 
sales,  the  publications  of  the  ass<iclatlon,  its 
filed  maps,  and  its  deeds  conveying  its  lands 
will  be  searched  in  vain  for  any  Indication 
that  the  camp  ground  and  park  were  to  re- 
main an  open  space  for  the  benefit  of  the 
adjoining  or  fronting  lots.  All  lots  were 
sold  with  the  assurance  of  that  open  space; 
all  were  to  participate  In  Its  benefits.  The 
Lennlg  decision  contains  no  suggestion  that 
the  implied  covenant  was  raised  because 
Lennlg  owned  a  lot  fronting  on  the  camp 
ground.  The  basis  of  that  decision  is  that 
the  association  had  plotted  Its  lands  upon 
maim  designating  streets  to  be  opened,  and 
blocks  to  be  used  as  parks  or  the  like,  and 
had  conveyed  its  lots  to  purchasers  with 
reference  to  these  designations,  In  modes 
tending  to  secure  additional  values  for  Its 
lots  because  of  these  Inviting  incidents. 
Such  transactions  raise  an  implied  covenant 
by  the  grantor  that  he  will  devote  the  spe- 
cially designated  lands  to  the  beneficial  usee 
the  declaration  of  which  enabled  him  to  sell 
bis  lots.  A  court  of  equity  enforces  such 
covenants.  In  order  to  secure  to  purchasers 
of  lots  the  ben^ts  the  promise  of  which 
Induced  them  to  buy.  Neither  the  acts  and 
declarations  of  the  association  nor  the  prin- 
ciple as  stated  by  the  court  of  appeals  lim- 
ited the  benefits  of  the  covenant,  or  the 
right  to  enforce  it,  to  the  owners  of  lots 
which  fronted  upon  or  adjoined  the  siwce 
declared  to  be  devoted  to  use  for  camp 
ground  and  parks.  The  space  between  Fifth 
and  Sixth  streets  was  to  be  kept  open  for 
use  as  a  camp  ground  and  park  for  reli- 
gious services,  affording  a  place  where  large 
congregations  could  be  assMnbled  In  the 
open  air,  and  protected  in  tents  or  tempo- 
rary structures,  with  abundant  access  of 
light,  air,  and  view.  Lots,  whether  near  to 
or  remote  from  the  camp  ground,  were  pur- 
chased in  the  expectation  that  this  space 
should  be  devoted*to  the  declared  use.  All 
purchasers  thus  acquired  a  right  to  have 
that  space  used,  as  they  had  been  assured 
it  would  be  used,  for  no  other  than  the 
named  purposes.  The  implied  covenant 
arises  for  tbe  benefit  of  all  the  lots,  without 
regard  to  their  particular  locality  In  rela- 
tion to  the  tractlmpliedly  agreed  to  be  spe- 
cially kept  as  an  open  space.  The  princi- 
ple upon  which  such  covenants  are  enforced 
Is  luminously  discussed  In  De  Gray  v.  Club- 
Honse  Co.,  50  N.  J.  Eq.-329,  24  AU.  388, 
and  In  Mulligan  v.  Jordan,  60  N.  J.  Bq.  368, 
24  Atl.  S43,  by  Vice  Chancellor  Oreen.  In 
point  of  fact,  Mr.  Lennig,  In  the  reported 
case  of  Lennlg  t.  Ocean  City  Ass'nj  was 
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■ot  cnfordng  the  corenant  solely  for  the 
benefit  of  a  lot  fronting  on  the  camp  gronnd. 
He  asserted  bis  right  because  of  bis  own- 
«rBblp  of  three  lots.  Nos.  698,  700,  and 
702.  An  examination  of  the  association's 
maps  will  show  that  Ko.  698  alone  of  these 
three  lots  fronts  on  the  camp  ground.  Nos. 
700  and  702  both  front  on  Wesley  street 
See  diagram  above. 

The  defendants  also  insist  that  the  com- 
plainant's interest  in  the  performance  of  the 
contract  is  so  minute  that  this  conrt  ought 
not  to  enforce  it;  that  in  fact  the  erection  of 
the  defendants'  passenger  station  will  confer 
an  actual  benefit  upon  the  lot  owners.  It 
has  already  been  determined  that  the  act  of 
the  defendants  Is  in  breach  of  the  Implied 
coyenant.  Bvery  grantee,  mediate  or  imme- 
diate, of  the  Ocean  City  Association,  the 
promulgator  of  the  general  plan  under  which 
all  bongbt,  may  enforce  the  covenant  made 
with  all.  De  Gray  v.  Club-Uonse  Co.,  SO 
N.  J.  Eq.  320,  24  AH.  388.  The  very  object 
of  the  courts  in  raising  such  Implied  cove- 
nants, and  permitting  their  enforcement  by 
any  purchaser  under  the  general  plan,  is  to 
secure,  not  damages  to  the  actor  in  the  en^ 
forcement,  nor  an  ascertainment  of  the  pro- 
portion of  injury  done  to  him,  but  the  spe- 
dflc  observance  of  the  general  plan,  for  the 
boieflt  of  all  who  have  purchased  the  right 
«C  that  observance.  In  the  Lennlg  Case 
tliere  was,  in  fact,  no  more  showing  of  spe- 
cial injury  to  Lennig  than  there  Is  in  this 
case  of  particular  damage  to  the  complain- 
ant but  the  court  granted  relief  by  Injunc- 
tloo.  In  these  cases  damages  afford  no  ade- 
quate relief.  What  the  purchaser  loses  is 
the  continuous  enjoyment  of  the  pledged 
open  sptkce  for  the  uses  to  which  it  has  been 
devoted  by  his  grantor,  and  the  growing  val- 
ue of  his  lands  because  thereof.  No  Judg- 
ment for  damages  can  give  him,  for  this,  the 
benefit  he  will  receive  from  the  specific  per- 
formance of  the  agreement.  Rogers  Loco- 
motive &  Machine  Works  v.  Erie  By.  Co.,  20 
N.  J.  Eq.  879. 

With  regard  to  the  claim  that  the  build- 
ing of  the  proposed  station  upon  the  camp 
ground  is  In  fact  beneficial  to  the  communi- 
ty, the  complainant  and  other  covenantees 
are  not  required  to  give  up  their  property 
rights  in  the  camp  ground  for  the  benefit  of 
the  public.  The  suggestion  that  it  is  bene- 
ficial to  the  value  of  the  complainant's  lot  Is 
of  the  same  sort  The  thing  proposed  is  in 
breach  of  a  covenant  which  the  complainant 
bas  a  right  to  enforce.  The  choice  of  enfor- 
cing it  lies  with  him.  It  la  no  answer  to  his 
suit  to  restrain  the  proposed  breach  to  say 
that  it  will  be  in  fact  beneficial  to  him  that 
tihere  should  be  a  Inreach. 

The  defendants  deny  that  the  erection  of 
their  passenger  station  is  a  vIoIatlMi  of  the 
covenant  of  the  association  that  the  camp 
(round  and  park  shall  be  kept  an  open  space 
from  the  thoroughfare  to  the  ocean.  The 
evidence  shows  that  the  station  In  question 


la  a  substantial  building,  of 
64  feet  long  and  20  feet  higl 
its  roof,  with  a  shed  attacl 
feet  long.  It  thus  Interpose 
center  of.  the  space  which 
agreed  should  be  kept  ope 
structure,  which  cuts  off  t 
ocean  and  thoroughfare,  and 
air,  through  the  length  of  tl 
and  park,  from  either  side  « 
ly.  It  destroys  the  unity  of 
continuous  camp  ground  an 
from  the  thoroughfare  to  th 
assured  in  the  original  schea 
ency  of  such  a  permanent  sti 
special  uses  to  which  it  was 
lands  between  Fifth  and  Sixj 
be  devoted  has  already  be< 
unfavorably  to  this  defense, 
appeals.  In  the  Lennig  Gai 
structures  were  small,  neat 
erected  on  leases  for  10-yea 
cottages  were  obviously,  bj 
ment  of  the  association,  to  t 
the  temporary  canvas  tent 
tenters  who  come  to  camp  n 
nig's  Case,  41  N.  J.  Eq.  608, 
were  plainly  a  convenient  si 
tents.  The  harboring  in  tei 
the  camp  gronnd  of  those  ^ 
tend  services,  etc.,  was  in  ei 
with  the  general  plan.  The 
nig's  complaint  was  not  t 
ground  to  shelter  si|ch  att< 
proposed  accomplishment  of 
erecting  on  the  camp  gro 
structures,  which  would  re 
camp  meeting  had  ended,  an 
the  declared  purpose  to  devi 
as  open  qmces  for  camp  and 
The  court  of  appeals  made 
clear  in  Its  definition  of  th< 
which  sacb  permanent  st 
bring  to  lot  owners  by  reaso 
ference  with  the  view,  and  w 
sage  of  air,  etc.  Bee  Lennig* 
Eq.  610,  7  Atl.  40L  In  etfe 
hoJds  that  one  of  the  very  ol 
the  camp  ground  and  park  w 
served  must  not  be  accompUi 
tion  of  buildings  which  pan 
the  brecEes  and  the  view, 
the  use  of  the  camp  groun^ 
another  object  within  the  spe 
The  railroad  station  which 
companies  are  building  li 
structinre,  having  precisely 
demned  by  the  court  of  appei 
Case  as  offensive  to  the  ImpU 
The  defendant  companies 
had  almost  completed  their 
the  complainant  filed  his  bill, 
notice  that  they  were  bulldii 
objection.  The  proof  is  that 
did  not  go  over  into  that  p 
much,  and  that  the  station  ■^ 
way  up  before  he  was  aware 
ants  had  commenced  buUdln 
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San  building  on  Jnne  21,  1860;  the  blU  was 
tiled  August  3,  1809-,  and  Injunction  was  serv- 
ed Augnat  4,  1800,— these  transactions  cover* 
log  a  period  of  44  dajs.    The  process  of  coo^ 
•traction  appears  toliave  been  imusually  rapid. 
Aaaumlntr  that  the  progress  towards  contple* 
tlon  was  regular,  the  complainant  first  knew 
of  the  delendanta'  action  about  the  13tb  day 
of  July,  and  filed  his  bill  in  this  case  within 
21  days  thereafter.    Substantially  ail  the  dls>- 
advantage  which  the  defendants  soSer  by 
cecwon  of  having  their  building  stopped  in 
course  of  its  erection  bad  hai^Mned  to  them 
before  the  complainant  knew  it  wa»  Itelng 
bnilt.    It  was  then  half-way  up.    The  oom- 
plaJnant  filed  his  bill  within  a  reasonable  time 
•ft^  he  knew  the  defendants  were  building. 
The  defense  that  the  complainant  stood  by, 
and  suffered  the  defendants  to  spend  their 
money.  Is  dependent  upon  another  Incident, 
and  that  la  that  the  defendants  must,  in  order 
to  avail  thentselvea  of  that  defense,  have  act- 
ed in  Ignorance  of  the  cotni^ainant's  xigbts 
upon  which  they  intruded.     If  a  party  has 
notice  that  be  is  building  on  another's  lands, 
or  In  derogation  of  another's  rights,  he  pr«>> 
ceeds  at  his  own  peril.    In  such  cases  it  does 
not  lie  vrith  him  to  complain  that  the  othee 
did  not  object    The  deed  of  December  29, 
1896,  under  wbicb,  by  their  answer;  the  de- 
fendants claim  title,  describes  the  land  on 
which  they  are  conatnicting  their  station  as  In 
Section  B,  "on  plan  of  lots  of  the  Ckiean  City 
Aasoclation,"  and  two  oth«  lots  on  Section 
C  "on  plan  ot  lots  of  tlw  said  Ocaan  Cit? 
Acffoclation."     The  plan  of  lots   on   which 
Sections  A  and  B  appear  is  the  map  recorded 
April  17,  1883,  showing  the  opea  space  for 
camp  ground  and  park  at  the  very  place  on 
Section  B  where  the  defendants  are  building 
ttaelr  station;   so  that  the  plan  called  for  by 
the  deed   under  which  they  claim  notified 
tliem  of  tbe  special  reservation  of  the  lots 
eonreyed  to  them.    Again,  on  the  ground  at 
the  plaoe  where  the  railroad  station  is  being 
built  there  were  physical  evidences  quite  suf- 
ficient to  put  the  callroad  comi>anles  upon 
warning  tluU  those  lands  were  devoted  to 
some  use  calling  for  an  op«i  space.     The 
uniform  use  of  the  side  lines  of  Fifth  and 
Sixth  streets  for  town  lots,  and  the  leaving 
tbe  squares  between  Fifth  and  Sixth  streets 
as  open  blocks,  nearly  in  the  center  of  the 
city,  was  an  Indication  that  they  were  devot- 
ed to  some  special  purpose.     Slight  inquiry 
by  tbe  defendants  would  have  disclosed  to 
them  what  their  use  was,  if  they  were  in  fact 
at  any  time  Ignorant  ot  It    Tbe  defendants 
were  fairly  notified,  by  all  these  circumstan- 
ces, of  the  outstanding  covenant,  and  were 
bound  by  It  as  was  tbe  original  covenantor. 
RIdiards  v.  Revltt,  7  Ch.  Dlv.  22a    They  also 
stand  in  the  same  place  as  the  covenantor, 
the  Ocean  City  Association,  because  they  bold 
by  gift  and  not  by  purchase  fox  consideia- 
tioo  paid. 

The  defendant  companies  also  contend  that 
the  complainant  cannot  set  up  the  implied 


covenant  against  thetr  tlgbt  to  oondemn 
lands,  etc.,  und«r  the  general  railroad  act  and 
its  several  supplements.  Nothing  In  those 
acts  authorizes  a  railroad  company  to  take 
property  for  railroad  uses  in  derogation  of 
the  rights  of  owners,  and  without  compensa- 
tion, and  without  even  an  att^npt  to  obtain 
by  previous  agreement  a  conveyance  from 
the  holders  In  the  manner  required  by  the 
condemnation  actions  of  those  statutes.  Tbe 
right  of  the  complainant  and  other  lot  holders 
in  the  lands  in  question  to  have  them  devot- 
ed to  the  agreed  use  to  which  they  were  prom- 
ised is  a  property  right,  purchased  and  paid 
for  by  theim  as  part  of  their  contract  with 
tbe  association.  This  right  Is  protected  by 
the  constitutional  mandate  that  private  prop- 
erty shall  not  t>e  taken  until  compensation 
be  first  made.  Tbis  secures  tbe  citizen  not 
only  those  rights  of  property  of  which  actual 
tangible  possession  may  be  had,  but  also 
those  which  render  possession  enjoyable  and 
valuable.  Bailroad  Co.  v.  Angel,  41  N.  J. 
Bq.  329,  7  Atl.  432,  5«  Am.  Bep.  1. 

It  has  been  assumed  by  tbe  defendant  com- 
panies that  the  Ocean  City  Association  might 
convey  tbe  lots  in  qaestlixi  to  them  In  dlsre- 
gard  of  the  right  of  tbe  lot  owners  to  have 
those  blocks  from  the  thoroughfare  to  the 
ocean  kept  open.  This  is  a  mistaken  assump- 
tion. The  defendants  are  voluntary  grantees 
of  their  Iota.  They  acquired  no  higher  right 
by  their  conveyance  than  the  Ocean  Clt7 
Association  possessed,  Tbe  lots  conveyed  to 
tbe  defendant  company  were  parts  of  blocks 
which  were  charged,  while  in  the  holding  of 
the  Ocean  City  Association,  with  the  implied 
covenant  that  they  be  kept  open  for  tbe  uses 
declared  by  the  court  of  appeals.  The  prop- 
erty tight  of  tbe  lot  holders  in  tbe  lands 
charged  by  this  covenant  did  not  pass  by  the 
association's  deed  to  the  defendant  company 
freed  from  this  equity.  On  the  contrary,  tbe 
laikds  still  remain  charged  in  the  holding  of 
tbe  defendants,  tbe  voluntary  grantees  of  tbe 
association,  in  tbe  same  manner  as  if  the  as- 
sociation yet  held  them.  The  defendants  are 
in  no  sense  purchasers  for  value  without  no- 
tice. 

Tbe  defendants  also  contoid  that  tbe  map 
Section  A  was  tbe  first  filed,  and  thus  be- 
came the  exclusive  plan  designating  tbe  gen- 
eral scheme,  and  they  say  that  this  map 
did  not  include  tbe  locus  in  quo.  But  tbis 
theory  does  not  accord  with  the  ptoofsi 
The  general  scheme  did  not  originate  with 
the  map  of  Section  A.  Tbis  and  other  maps 
are  illustrative  and  expository  of  the  plan, 
but  they  old  not.  create  it  All  the'  evidence 
goes  to  show  that  tbe  plan  bad  its  creatKn 
in  tbe  original  organization  of  tbe  associa- 
tion. In  carrying  it  into  effect.  In  May, 
1880,  before  any  map  was  filed,  and  before 
any  lot  was  sold,  tbe  association  invited  pur- 
chasers by  public  advertisement  to  buy  its 
lots  on  its  assurances  that  there  was  a  gen- 
eral scbeme,  in  following  which  they  declar- 
ed, "No  pains  will  be  spared  to  give  to  Ocean 
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Olty  a  wriea  of  religious  prlTllegea  eqaal  to 
•tber  resorts  of  kindred  character."  One  of 
these  expressly  mentioned  privileges  was 
that  "the  space  allotted  to  encampments  Is 
600  feet  wide  from  thoronghfare  to  the 
ocean,  with  plenty  of  tenting  ground."  See 
the  advertisement  first  above  quoted.  Every 
subsequent  act,  map,  and  pobUcatlon  of  the 
association  was  consistently  in  furtherance 
of  this  plan.  Map  of  Section  A,  filed  in 
June,  1880,  contained  nothing  inconsistent 
with  the  original  declaration.  It  showed 
both  the  ocean  and  the  thoroughfare,  and 
while  it  did  not  plot  all  of  the  blocks  be- 
tween Fifth  and  Sixth  streets,  and  mark 
them  "Camp  Ground,"  it  left  them  as  open 
space,  as  purchasers  had  previously  been  as- 
sured they  would  be  left  The  fact  that  the 
first  filed  map  containing  the  lands  within 
Section  A  did  not  show  a  complete  plotting 
of  all  the  lands  from  the  thoroughfare  to  the 
•cean  in  no  way  lessens  the  evidential  force 
of  Its  second  filed  map  as  an  admission  of 
the  camp-ground  reservation.  This  showed 
not  only  Section  A,  but  also  Sections  B  and 
C,  with  the  seven  blocks  between  Fifth  and 
Sixth  streets  fully  plotted,  and  marked  as 
"Camp  Ground,"  "Grove,"  "Park,"  or  left  as 
open  space.  See  diagram  above.  Bnt  even 
if  Map  A  were  deemed  to  be  the  first  plot- 
ting showing  the  open  camp  ground,  and 
did  not  extend  to  include  the  locus  in  quo.  It 
cannot  be  held  to  have  deprived  the  associa- 
tion of  the  power  to  add  to  its  original  prof- 
fer, and  to  hold  out  greater  inducements  to 
bidders  for  lots.  If  this  theory  be  accepted, 
the  association's  filing  on  April  17,  1883,  of 
the  map  showing  Sections  A,  B,  and  0  (which 
both  plots  and  marks  the  camp  gronnd  and 
park),  must  be  taken  as  an  additional  assur- 
ance to  subsequent  purchasers.  The  com- 
plainant's grantor  was  such  a  purchaser. 
The  defendant  company  took  its  first  deed 
In  1S96,  after  the  filing  and  recording  of  this 
map,  and  by  description  referring  to  It,  and 
is  bound  by  it,  both  by  notice  and  by  ac- 
cepting a  voluntary  deed.  The  defendants 
cannot  endow  themselves  with  the  rights  of 
a  bona  fide  purchaser  without  paying  consid- 
eration for  their  purchase.  Both  the  filed 
maps  and  all  the  publications  of  the  associa- 
tion declaring  the  special  use  of  this  space 
preceded  the  making  by  the  association  of  its 
deeds  to  the  complainant's  grantor  and  to 
the  defendant  company.  The  evidence  is 
entirely  satisfactory  to  show  that  the  de- 
fendants, when  they  took  their  deeds,  had 
notice  of  the  outstanding  implle<^  covenant. 
If  any  notice  were  necessary  to  those  who 
merely  took  the  covenantor's  place,  by  ac- 
cepting a  voluntary  conveyance  of  the  land 
charged  by  the  covenant 

The  claim  that  the  complainant  has  lost 
all  right  to  enforce  the  covenant  because  the 
association  has  within  the  past  three  years 
wrongfully  permitted  several  buildings  to 
be  put  on  the  camp  ground  Is  no  excuse  for 
the  defendants.     No  such  acquiescence  of 


the  complainant  Is  proven 
with  any  liability  for 
breaches  of  the  covenant; 
fondants,  donees  of  the  ai 
the  wrongdoing  of  their 
them  against  the  enforcemi 
implied  covenant 

The  charge  that  the  com 
his  bill  in  this  cause,  and 
his  suit  in  bad  faith,  in  the 
of  the  defendants,  and  to  i 
from  successfully  carrying 
was  conclusively  refuted  at 
It  is  therefore  unnecessai 
legal  significance. 

Upon  the  whole  case,  tl 
entitled  to  a  decree  accord 
of  his  bill  of  complaint  wl 


DIAMENT  V.  CO 

(Court  of  Errors  and  Appei 
July  16,  190 

For  majority  opinion,  sei 

MAGIE,  Ch.  I  concur 
pressed  in  the  <^inlon  of  1 
RETSON  that  reversible  ei 
respect  to  the  refusal  of  i 
properly  submit  to  the  J' 
whether  defendant  had  em 
do  the  work  for  which  c 
sought  I  also  agree  that 
count  offered  by  plaintiff  i 
mitted  in  evidence.  While 
daybook  were  made  somt 
work  was  done,  they  were 
circumstances.  In  the  due  c 
and  were  an  itemized  record 
materials  furnished.  The  i 
the  supreme  court  in  the  c 
Telephone  Co.,  49  N.  J.  Lai 
is  not  applicable.  But  I  ai 
with  the  view  that  the  "sli] 
received  in  evidence.  On 
think  their  admission  was 
If  Pike,  the  foreman  wl 
"slips,"  had  signed  them, 
been  admissible  after  his  i 
his  signature,  as  evidence, 
delivery  of  materials;  on  th 
leading  case  of  Price  v.  Ei 
Salk.  286;  1  Smith.  Lead. 
Pike  was  living,  and  a  witi 
Having  his  memory  refresl 
random  made  by  him,  he  co 
testified  to  the  actual  worl 
rials  used  in  the  Job,  Item  bj 
tift  did  not  attempt  to  pro 
On  the  contrary,  he  offers 
original  and  Independent  t 
defendant's  exception.  Th 
them  as  evidence,  and  In  do 
In  my  Judgment,  reversible 
circumstances,  the  "slips"  i 
of  anytlilng.  They  wore 
sheets"  containing  diary  ent 
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{Mrtlefl,  which  w«<e  declared  by  the  preBent 
ebiet  Justice  to  be  proper  to  be  used  to  re- 
fresh the  recollection  of  a  witness  baring 
knowledge  of  the  facts,  but  to  be  Incompetent 
aa  testimony.  Llndentbal  v.  Hatch,  61  N.  J. 
Law,  29,  39  AtL  662.  That  the  "slips"  were 
made  In  the  course  of  business  affords  no 
Justification  for  their  admission  as  evidence. 
It  wlU  prove,  I  fear,  a  dangerous  Innovation 
•n  the  rules  for  the  admission  of  evidence 
to  approve  of  the  admission  as  independent 
testimony  of  every  memorandum  made  by 
workmen,  although  In  the  ordinary  course  of 
business. 


GAHIIX  et  al.  v.  CAHILL  et  al. 

(Court  of  Chancery  of  New  Jersey.    July  16, 

1901.) 

PARTITION— WILLS-CONSTRUCTION— POWER 
OF  SALB. 

A  will  provided  that  the  testator's  estate 
should  be  mvided  among  her  seven  children 
equally,  with  the  exception  of  one,  whose  share 
should  be  reduced  to  a  certain  amouut,  and  the 
amount  of  the  reduction  divided  equally  among 
the  other  children.  It  was  )jroviaed  that  the 
children  could  agree  on  a  division  of  the  pi'op- 
erty.  but,  if  they  were  unable  to  agree  thereto 
voluntarily,  Uie  executors  should  sell  the  rerilty 
In  one  year  from  testator's  death,  and  divide 
the  proceeds  and  the  personalty  as  directed. 
Held,  that  two  of  testator's  children  could  not 
compel  a  partition  of  the  realty  prior  to  the 
time  when  the  power  to  sell  would  become  op- 
erative. 

Suit  for  partition  by  Julia  A  Cahlll  and 
another  agninst  William  J.  Cahlll  and  oth- 
ers. On  demurrer  to  the  complaint  Over- 
ruled. 

James  Buchanan,  for  complainants.  3.  3. 
Cahlll  and  Robert  S.  Woodruff,  for  defend- 
ants. 

REED,  V.  O.  The  primary  purpose  of 
this  bill  is  to  compel  a  division  of  the  real 
property  left  by  Julia  Cahlll,  who  died  June 
17, 1900.  The  section  under  which  the  ques- 
tion arises  is  the  fifth  Item  of  the  will.  It 
reads  thus:  "The  balance  and  residue  of 
my  estate,  botb  real  and  personal,  I  give, 
bequeath,  and  devise,  equally,  share  and 
share  alike,  to  my  seven  children,  them, 
their  heirs  and  assigns,  forever,  viz.  James, 
William,  Thomas  B.,  Mary  B.,  Frank  E., 
Margaret,  and  Julia,  with  this  exception, 
however:  My  son  James  having  already  re- 
ceived from  the  estate  and  from  me  large 
sums  of  money,  I  desire  that  his  distribu- 
tive share  shall  be  reduced  or  diminished 
by  the  sum  of  two  thousand  dollars,  which 
sum  of  two  thousand  dollars,  thus  taken 
from  James*  share,  shall  be  equally  distrib- 
uted between  the  six  other  children  or  their 
heirs.  Should  my  children  be  unable  to  thus 
divide  my  real  and  personal  estate  so  as  to 
accomplish  my  purpose  within  one  year  aft- 
er my  decease,  then  I  order,  authorize,  and 
direct  my  executors,  hereinafter  named,  to 
make  sale  of  my  real  estate,  and  to  divide 


the  proceeds  of  the  same  and  my  posonal 
equally  between  my  children,  in  the  manner 
above  directed,  deducting  from  the  share 
of  James,  as  I  have  above  set  forth,  the 
sum  of  two  thousand  dollars  for  the  ad- 
vances he  has  already  bad."  The  demurrer 
Is  directed  against  the  right  of  the  com> 
plainants,  two  of  the  children  of  testatriXr 
to  compel  a  partition  of  the  property  against 
the  consent  of  the  remaining  five  children. 

The  purpose  of  the  testatrix  manifested 
in  clause  5  Is  entirely  clear.  Its  primary 
design  Is  to  fix  the  proportion  In  which  her 
estate,  real  and  personal,  is  to  be  divided 
among  her  children.  Under  tliis  section, 
they  are  to  take  equally,  with  the  exception 
of  James,  who  is  to  receive  $2,000  lees  than 
the  other  six  children.  After  fixing  the  por- 
tions, not  real  estate  alone,  but  of  all  her 
estate,  she  proceeds  to  Indicate  the  method 
by  which  they  are  to  get  their  portions. 
They  can,  if  they  choose,  agree  upon  a  divi- 
sion of  the  property.  They  were  not  bound 
to  take  real  estate,  for  some  may  take  per- 
sonalty alone,  or  part  land  and  part  person- 
alty. Any  voluntary  arrangement  entered 
Into  by  them,  when  consummated,  would 
confer  upon  them  the  property,  subject  to 
the  payment  of  any  debts  of  the  deceased. 
All  the  executor  would  then  have  had  to  do 
would  be  to  pay  debts,  and  then  pay  the 
balance  according  to  the  terms  of  the  vol- 
untary agreement  entered  into  by  the  chil- 
dren. In  default  of  any  agreement,  the  tes- 
tatrix provides  for  a  peremptory  conversion 
of  the  real  estate  into  money,  for  the  pur- 
pose of  paying  the  portions  at  the  end  of 
the  year,  unless  there  has  been  an  Inter- 
mediate voluntary  division.  There  is  to  be 
an  alraolute  equitable  conversion  of  the  real- 
ty; for  the  executor  is  not  merely  author- 
ized to  sell,  but  be  is  ordered  to  sell.  It 
Is  true  that  the  power  to  sell  Is  In  abeyance 
until  the  expiration  of  a  year,  but  at  the 
termination  of  that  period,  without  a  previ- 
ous voluntary  agrreement  for  distribution, 
the  power  becomes  presently  operative.  Nor 
would.  In  my  Judgment,  the  power  be  ex- 
tinguished by  a  Judicial  partition  against 
the  consent  of  some  of  the  tenants  In  com- 
mon. Such  a  proceeding  would  not  accom- 
plish the  division  of  the  estate  by  the  tes- 
tatrix In  the  manner  Indicated  in  her  will. 
The  question,  then,  supervenes,  should  tills 
court  i>ermit  such  a  partition  during  the 
period  which  Intervenes  between  the  death 
of  the  testatrix  and  the  date  when  the  pow- 
er l)e<!omca  presently  operative? 

Actions  for  partition  have  been  permitted, 
although  there  was  conferred  upon  trustees 
a  bare  power  of  sale,  to  be  exercised  or  not, 
as  the  donoe  of  the  power  might  see  fit. 
But,  even  In  the  case  of  a  discretionary  pow- 
er of  sale,  the  court  of  equity  will  exercise 
its  discretion  in  permitting  a  partition  of 
the  real  estate  by  those  in  whom  the  legal 
title  resides.  Thus,  Fry,  J.,  in  Boyd  v.  Allen 
(1883)  24  Gh.  Div.  622,  remarke^:    "The  au- 
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ttlorttles  are  reasonably  plain,  btit,  independ- 
ently of  authority,  it  appears  to  me  that 
die  right  of  partition,  which  is  an  incident  to 
the  property,  Bhould  not  be  talcen  away  by  a 
discretionary  power  of  sale  glren  to  tmstees. 
It  is  suggested  that  I  should  not  override  a 
power  given  to  trustees;  but,  as  they  don't 
tbinlc  it  proper  to  exercise  their  power  be- 
fore the  plaintiff  could  exercise  bis  right  to 
ask  for  partition,  it  does  not  appear  to  me 
that  the  persona  to  whom  the  property  is 
given  should  be  deprived  of  their  right  in 
this  court."  Tb  guard  against  the  inference 
that  tiie  right  to  partition,  even  in  the  in- 
stance of  a  discretionary  power,  was  abso- 
lute, the  Judge  proceeded  to  observe:  "If 
.  the  action  were  brought  vexatloasly,  or 
when  the  trustees  were  about  to  exercise 
their  power,  I  might  view  the  case  different- 
ly." When,  however,  the  direction  for  a  sale 
is  not  discretionary,  but  imperative,  there  is 
a  conversion  of  realty  into  i)ersonalty,  and 
partition  will  not  be  permitted. 

The  rule  in  the  state  of  New  York  is  sum- 
med up  in  the  case  of  Frits  v.  Fritz  (Sup.) 
17  N.  Y.  Supp.  800,in  the  following  language: 
"It  is  the  well-established  rule  that  where  a 
testator  directs  his  executors  to  sell  his  real 
«state,  and  distribute  the  proceeds  among 
persons  named  in  his  will,  such  real  estate 
is  deemed  to  be  converted  Into  personalty, 
and  partition  cannot  be  bad," — citing,  among 
other  cases.  Underwood  v.  Curtis,  127  N.  Y. 
82S,  28  N.  B.  685.  The  court  then  distin- 
guishes the  case  of  Duffy  v.  Duffy,  60  Hnn, 
266,  3  N.  Y.  Supp.  23,  because  In  that  case  the 
will  contained  the  bare  power  of  sale,  and 
no  devise  of  the  real  estate,  so  that  the  title 
descended  to  the  heirs,  and  unless  the  power 
of  sale  was  exercised  Its  existence  was  no  bar 
to  partition  by  the  heirs.  The  power  here  be- 
ing Imperative,  when  it  comes  into  existence 
It  will  thereafter  preclude  a  partition.  If 
the  power  of  sale  still  exists,  it  would  seem 
a  waste  of  time  and  money  to  carry  through 
a  proceeding  to  partition  which,  by  the  exer- 
cise of  the  power,  would  become  nugatory. 

Nor  can  I  perceive  the  pwtlnency  of  the 
argument  rested  upon  the  doctrine  of  exin- 
guishment  of  powers.  There  is  no  doubt  that 
the  beneficiaries  under  the  will  could  extin- 
guish the  power  by  agreeing  to  accept  the 
real  estate.  But  this  they  have  not  done. 
But,  as  I  understand  the  contention  upon  this 
phase  of  the  case,  it  is  that,  the  right  to  par- 
tition being  one  attached  to  a  tenancy  In  com- 
mon, it  Is  a  right  which  can  be  invoked, 
notwithstanding  the  intention  of  the  testa- 
trix, and  that,  when  invoked  and  executed. 
It  will  accomplish  an  extinguishment  of  the 
power.  This  argument,  however,  rests  upon 
the  assumption  of  the  truth  of  the  premises 
which  are  In  dispute.  It  assumes  the  right 
of  any  devisee  to  have  a  partition  against 
the  will  of  every  other  devisee,  notwith- 
standing, the  power,  and  this  right  is  the 
point  now  mooted.  In  my  Judgment,  there 
la  no  absolute  right  to  a  partition,  but,  at 


best,  a  right  which  rests  in  the  discretion  of 
the  court,  and  a  right  the  exercise  oC  wbkk 
should  be  regarded  as  inequitable. 

Such  a  method  of  disposition  of  the  prop- 
erty, as  already  remarked,  is  manifestly  op' 
posed  to  the  intention  of  the  testatrix.  In- 
deed, a  partition  wonld  not  accomplish  her 
purpose;  for,  as  I  have  already  remarked,  it 
is  not  merely  to  divide  the  realty,  bat  to 
divide  all  the  estate,— a  blended  realty  and 
personalty.  Not  only  this,  but  the  dlvlsioa 
is  to  be  made  by  so  apportioning  all  tfae 
property  that  the  share  of  James  ataonld  be 
$2,000  less  than  the  share  of  the  other  six 
beneficiaries.  I  think,  therefore,  that  the 
objection  to  the  partition  proceedings  is  wdl 
taken. 

While  I  have  expressed  my  opinion  upon 
this  phase  of  the  case,  nevertheless  I  am  of 
the  opinion  that  there  should  be  a  judgmoit 
for  the  complainant  upon  the  ground  that  the 
demurrer  is  too  broad.  It  Is  to  the  bill  gen- 
erally, and,  upon  Inspection,  the  bin  is  not 
only  for  the  purpose  of  partition,  bat  for  a 
discovery  and  distribution  of  the  rents  and 
profits  of  some  of  the  beneficiaries  in  posses' 
slon  of  the  property.  To  the  extent  which 
this  relief  is  prayed  the  bill  is  good,  and  as 
the  demurrer  was  directed  agafnst  tbis,  as 
well  as  the  other,  portion  of  the  bill.  It  most 
be  disallowed. 


ELOMAN  V.  ELOMAN. 

(Court  of  Chancery  of  New  Jersey.    Jaly  IS,. 
1901.) 

DIVORCBr-SUPFICrENCT  OP  EVIDBNCIB— UN- 
CORROBORATED CONTBSSIONa 
A  divorce  will  not  be  granted  on  the  on- 
corroborated  confessions  of  adultery  by  the  de- 
fendant, though  such  confessions  aie  noacoUn- 
aive. 

Suit  for  divorce  by  Charles  Klomaa  asalnst 
Lnrenah  C.  Kloman.    Bill  dlamisaed. 

McKwan  &  McEwan,  for  complainant. 

RBED,  V.  O.  The  charge  is  adidtery  com- 
mitted by  the  defendant  with  one  TTmberto 
Verdesi,  an  Italian,  In  the  city  of  Rome  and 
in  the  city  of  Milan,  Italy.  The  proof  is  con- 
fined to  confessions  made  by  the  defendant 
and  by  Verdesi.  The  statonents  of  tbe  lat- 
ter are  not  in  evidence.  Berckmans  ▼.  Berck- 
mans,  16  N.  J.  Eq.  122;  Graham  v.  Oraham, 
BO  N.  J.  Eq.  701,  25  Afl.  358.  The  confes- 
sions of  the  wife  were  contained  in  letters 
written  to  her  friend.  Miss  Ruth  Bay.  which 
letters  were  taken  by  the  complainant  from 
the  desk  of  Miss  Ray  without,  as  complainant 
says,  the  knowledge  of  Miss  Ray.  It  is  said 
that  the  defendant  also  confessed  In  letters  t» 
her  husband,  In  reply  to  his  letter,  written  to 
her  after  the  Ray  letters  had  come  into  bis 
possession.  Miss  Ray  also  says  that  defend- 
ant verbally  confessed  to  her  that  sbe  loved 
and  had  been  intimate  with  Verdesi  in  his 
rooms  in  Rome.    This  canttxaicm  fttm  made 
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wbQe  the  defendant  was  In  tlila  conntrjr.  ta 
-wblch  Bbe  bad  returned  in  July,  1809.  De- 
fendant bad  been  abroad  -with  ber  daugbter, 
■who  was  put  to  BCbool  tbere.  In  tbe  latter 
[Murt  of  August  of  tbls  year  sbe  again  went 
abroad,  complainant  says  against  bis  wlsbes. 
TTwo  letters,  one  undated  and  tbe  otber  dated 
September  2R,  1888,  were  written  by  tbe  de- 
fendant to  Hiss  Eay  soon  after  ber  return 
to  Europe.  Tbey  contain  a  confession  of 
adultery  wltb  Verdesi.  Tbe  two  letters  to 
ber  busband,  by  tbeir  reference  to  tbe  letteca 
to  Miss  Ray,  admit  tbe  trutb  of  tbe  state- 
onents  made  by  her  In  tbe  last-mentioned  let- 
ters. The  confessions  are  presented  In  a  very 
conTlndng  shape.  Tbe  question  Is  whether 
apon  them  alone  a  decree  can  be  advised  for 
the  complainant.  In  Oiutch  t.  Glatdi,  1  N. 
J.  Eq.  474,  Chancellor  Vroom  reused  to  make 
a  decree  niioa  proof  ol  tbe  admission  of  tbe 
defendant  that  he  had  contracted  the  venere- 
al disease.  The  learned  and  accurate  cha»- 
cellor  remarked  that  confessions  are  never 
held  sufflcleot  without  strong  corroborating 
circumstances.  In  Miller  t.  Miller,  2  N.  J. 
Bq.  139,  82  Am.  Dec.  417,  tbe  defending  wife 
had  admitted  ber  adultery.  Chancellor  Pen- 
nington thought  that  the  c<Hifession  was 
made  through  fear  of  her  husband.  He  re- 
marked of  these  admlsslmis:  "Tbey"  are  com- 
petent when  connected  with  otber  proof."  la 
Jones  V.  Jones,  17  N.  3.  Sq.  SSI,  Chief  Jus* 
tice  Beasley,  sitting  as  master,  while  advising 
a  decree  for  the  complainant,  said:  "Ap« 
proved  rule  of  law  appears  to  be  that  a  di- 
vorce will  not  be  granted  when  tbe  admis- 
sions of  tbe  criminal  party  constitnte  tbe  at- 
tire basis  upon  which  to  rest  the  conclusion  of 
gnllt  Such  evidence,  it  is  said,  may  convince 
to  a  moral  certainty,  but  does  not  flU  tbe 
measure  of  legal  proof."  Tbe  evidence  in 
that  case,  aside  from  the  defendant's  admis- 
sions, was  that  he  visited  houses  of  ill  fame 
on  occasions  and  under  drcumstances  entirely 
irreconcilable  with  any  but  a  vicious  purpose. 
In  Derby  v.  Derby,  21  N.  J.  Bq.  86,  Chan- 
cellor Zabriskle  said:  "It  is  not  usual  to 
grant  a  divorce  on  a  Charge  of  adultery  sus- 
tained by  the  confession  of  tbe  defendant 
alone;"  citing  In  support  of  this  statement 
Miller  v.  Miller,  supra.  The  words  "not 
usual"  would  hnply  that  there  might  be  ez- 
ceptlonal  instances  where  a  divorce  could  be 
granted  solely  upon  the  admission  of  the  de- 
fendant. The  case  of  Miller  v.  Miller,  bow- 
ever,  refutes  this  notion.  In  that  case  the 
rule  announced  by  Chancellor  Kent  in  Betts 
V.  Betts,  1  Johns.  Ch.  198,  was  adopted.  Tbls 
rule  was  that  tbe  parties'  confesdon  may  aid 
otber  proof,  but  tbe  decree  must  not  rest 
alone,  nor,  perhaps,  essentially,  on  such  con- 
fessions. The  question  now  mooted  seems 
never  to  have  been  passed  upon  by  tbe  court 
of  appeals,  for  in  Summerbell  v.  Summerbell, 
ST  N.  3.  Eq.  603,  tbe  confession  itself  was  dis- 


carded, or  regarded  as  so  weakened  by  tbe 
circumstances  as  to  render  it  unreliable  as 
evidence.  Tbat  there  must  be  evidence  In  and 
of  the  conf esadon  is  a  rule  entirely  settled,  but 
the  character  of  such  evidence  Is  said  by  Mr. 
Blsh(^  to  be  not  settled  in  England  nor  In 
this  country.  He  says  there  Is  a  contrariety 
of  view  aa  to  whether  such  evidence  must  be 
In  proof  of  the  act  charged,  or  need  only  be 
evidence  showing  freedom  of  the  confessing 
party  from  coercive  influences  or  collusive  in- 
tentions. Mr.  Bishop  says  that  the  latter  is 
implied  in  some  of  the  English  cases,  and  la 
so  adjudged  in  some  of  tbe  American  cases. 
2  Bisb.  Mar.  &  Div.  fS  244,  246.  Tbe  analy^ 
sis  of  the  leading  cases  in  England  upon  tbia 
branch  of  evidence  in  divorce  cases,  contained 
in  tbe  opinion  of  the  learned  master  in  the 
case  of  Summerbell  v.  Summerbell,  supra, 
seems  to  exhibit  tbe  weakness  of  the  implica- 
tion stated  by  Mr.  Bishop.  He  shows  tbat  In 
Williams  V.  WiUlams,  1  Hagg.  Consist  290; 
Mortimer  v.  Mortimer,  2  Hagg.  Consist  310; 
Harris  v.  Harris,  2  Hagg.  Ecc.  376;  Burgess 
V.  Burgess,  2  Hagg.  Consist  223;  Moverre  v. 
Noverre,  I  Eoto.  Ecc.  428  j  Owen  v.  Owen,  4 
Hagg.  Ecc.  261;  Grant  v.  Grant  2  Curt  16; 
Tucker  v.  TiKlter,  11  Jur.  893;  Deaae  v. 
Deane,  12  Jur.  63;  In  re  Shuldliam's  Divorce; 
12  Clark  &  F.  363,— there  were  facts  which 
tended  to  prove  the  truth  of  tbe  act  charged. 
In  Re  Sbuldbam's  Divorce,  supra,  a  letter 
from  a  wife  to  a  husband  confessing  adultery 
was  held  not  to  be  sufflclent  evidence  of  adul- 
tery. The  master  summed  up  his  examina- 
tion of  the  case  by  saying:  "It  is  clear,  there- 
fore, that  up  to  tbe  time  of  the  institution  of 
the  matrimonial  court  no  divorce  was  in  fact 
granted  In  England  solely  upon  tbe  unsup- 
ported confession  of  the  criminated  ]>arty, 
adjudged  by  the  court  to  have  been  made 
without  collusion."  He  also  remarked  that 
the  only  case  in  this  country  in  which  a  di- 
vorce has  been  granted  solely  on  a  noncol- 
luslve  confession  Is  Billings  v.  Billings,  11 
Flclc  461.  Whatever  may  have  been  the 
views  taken  elsewhere,  there  can  be  no  doubt 
of  tbe  sentiment  which  has  always  obtained 
In  this  court  Mr.  Bishop,  in  his  note  to  the 
section  in  which  he  states  that  wltb  us  it  has 
been  adjudged  that  evidence  of  the  nono^ 
luslve  character  of  a  confessioB  wIU  entitle 
it  to  a  credit  sufficient  to  support  a  decree, 
puts  tbe  case  of  Clutch  v.  Clutch,  1  N.  J.  Eq, 
474,  in  opposition  to  this  doctrine.  The  lan- 
guage employed  in  Betts  v.  Betts,  supra, 
adopted  in  Miller  v.  Miller,  supra, .  and  in 
Jones  V.  Jones,  supra,  taken  in  connection 
with  the  facts  in  these  cases,  leaves  no  room 
for  doubt  that  tbe  meaning  was  that  the  cor- 
roborating evidence  must  be  in  respect  of  the 
act  charged.  As  tbe  present  case  rests  solely 
upon  the  admissions  of  the  defendant  tbe  blU 
must  be  dismissed,  unless  corroborating  facts 
can  be  supplied. 
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STATE    (BRINKBRHOFF,    ProBecutor)    t. 

KEWARK  &  H.  TRACTION  CO. 
{Supreme  Court  of  New  Jersey.  Jane  10, 1901.) 

TITLE  OF  ACT  — EMINENT  DOMAIN  —  CORPO- 
RATE FRANCHISE— SALE^-TRACTION  COMPA- 
NY —  POWERS  —  DELAY  —  CONSENT  OF  BOR- 
OUGH. 

1.  The  act  of  1897  (P.  L.  p.  229)  is  consUtu- 
tional.  It  has  one-  general  object,  which  is 
snfflciently  expressed  in  its  title. 

2.  While  the  act  of  1897  does  not  expressly 
declare  that  the  new  corporation  shall  have 
the  right  to  talce  lands  by  eminent  domain,  it 
provides  that  it  shall  be  entitled  to  all  the 
rightii,  liberties,  privileges,  and  franchises  of 
the  corporation  woose  property  and  franchises 
have  been  sold  and  conveyed  under  its  provi- 
sions. The  right  to  take  lands  by  condemna- 
tion is  one  of  the  most  important  of  such  rights, 
and  passes  in  virtue  of  the  sale' and  convey- 
ance. 

3.  The  right,  also,  to  extend  existing  lines, 
passes  by  the  sale  to  the  new  corporation. 

4.  The  time  limited  by  the  borough  ordinance 
for  completing  the  road  is  extended  by  the  act 
of  1898  (P.  L.  p.  437). 

5.  If  it  had  not  been  extended,  the  prosecutor 
is  without  a  standing  to  assail  these  proceed- 
ings on  the  ground  that  the  company  did  not 
comply  with  the  terms  of  the  borough  ordi- 
nance. The  borough  may  acquiesce  in  and 
consent  to  the  delay. 

6.  It  was  not  necessary,  In  the  petition  to  the 
borough,  to  ask  its  consent  to  lay  the  tracks 
of  the  company  over  private  property. 

7.  Upon  the  organization  of  the  defendant 
company,  as  required  by  the  act  of  1897,  the 
property  and  franctiises  purchased  by  Giles 
for  himself  and  his  associates  (who  are  the 
corporotors)  became  vested  in  that  corporation 
by  force  and  effect  of  the  act  of  1897. 

(Syllabus  by  the  Court.) 

Application  of  the  Newark  &  Hackensack 
Traction  Company  for  the  taking  of  land 
of  Hiram  W.  Davis.  From  a  Judgment  ap- 
pointing commissioners,  the  state,  on  the 
prosecution  of  WllHam  Brinkerhoff,  execu- 
tor of  said  Davis,  brings  certiorari.  Affirm- 
ed. 

Argued  February  term,  1901,  before  VAN 
SYCKEL,  GARRISON,  and  GARRETSON, 
JJ. 

Ilalsey  M.  Barrett,  for  prosecutor.  Linda- 
burjr,  Depne  &  Foulks,  for  defendant. 

VAN  SYCKEL,  J.  The  subject  for  re- 
view In  this  case  is  the  proceeding  taken  be- 
fore the  late  Justice  LIPPINCOTT  for  the 
appointment  of  commissioners  to  examine 
and  appraise  the  lands  and  assess  the  dam- 
ages for  the  taking  of  the  lands  of  the  pros- 
ecutor and  others  on  the  application  of  the 
defendant  company.  The  petition  for  the 
appointment  of  commissioners  is  dated  Au- 
gust 17,  1899.  The  report  of  the  commis- 
sioners was  confirmed  by  Justice  LIPPIN- 
COTT,  February  1,  1900.  The  prosecutor 
claims  that  the  proceedings  are  Illegal,  for 
the  reasons  which  will  be  considered.  The 
defendant  company  Is  organized  under  the 
act  of  1897  (P.  L.  p.  229). 

The  first  reason  assigned  for  reversal  Is 
that  the  act  of  1807  la  unconstitutional, 
and  in  contravention  of  article  4,  g  7,  subd. 


4,  of  tlie  state  constltutlt 
"every  law  shall  embrao 
and  that  shall  be  expres 
The  alleged  Infirmity  is  tl 
providing  for  a  Judicial 
chises  and  property  of  a  c 
stitutes  the  purchaser  the 
ration.  The  second  reaso 
act  of  1897  contains  no  ( 
condemnation  to  the  pure! 
ant  is  without  such  powe: 
son  Is  that  the  purchaser 
the  existing  line,  which  ha 
and  cannot  extend  that 
1897  Is  entitled  "An  act  o 
of  the  property  and  fram 
poratlon  created  by  or  u 
laws  of  this  state,  excep 
canal,  turnpike  or  plank 
It  provides  that  whenever 
franchises  of  any  corpora 
within  the  provisions  of 
sold  and  conveyed,  undei 
crees  in  equity,  to  satis) 
debt.  Judgement,  or  other  ii 
on,  the  purchaser  or  purchi 
become  the  owners  of  saU 
the  corporate  rights,  lit 
and  franchises  of  the  sale 
with  bis'  or  their  associal 
three  in  number)  shall  th< 
new  corporation,  and  sha 
stockholders  thweof  in  thi 
chase  money  contributed 
tlvely,  and  entitled  to  all 
ties,  privileges,  and  franc 
to  all  the  conditions,  lii 
tions,  and  penalties  of  the 
property  and  franchises  sli 
conveyed.  The  persons  fo 
count  the  said  purchase  is 
to  organize  the  said  new  < 
30  days  from  the  date  o! 
and  the  manner  of  organl: 
powers  of  the  new  corpon 
ed.  The  act  further  prov 
contained  therein  shall  de 
lieu  of  auy  prior  mortgag' 
and  that  no  such  sale  ai 
organization  of  such  new 
In  any  way  affect  or  imj 
any  person,  not  a  party  tc 
in  which  the  decree  or  dec 
be  made.  The  object  of 
to  provide  for  the  sale  of 
franchises  of  the  classei 
designated  by  the  act.  . 
are  directed  to  the  commo 
creditors  to  secure  the  sa 
claims  by  appropriating 
ceeds  of  the  sale  of  the  p 
chises  of  their  debtor.  Tl 
provision  which  Is  not  apj 
essary  to  effectuate  that 
provision  is  stricken  out, 
some  measure,  at  least 
All  the  provisions  are  gern 
pllshment  of  its  one  chlel 
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I,  under  our  decisions,  snfiSclently  expressed 
a  the  title.  Walter  v.  Town  of  Union.  33 
i.  J.  Law,  350;  In  re  Commissioners  of 
Mty  of  Elizabeth,  49  N.  J.  Law,  488,  10  AtX. 
63;  Newark  v.  Mt  Pleasant  Cemetery  Co., 
8  N.  J.  Law,  168,  33  AtL  396;  Coward  v. 
Mty  of  North  Plalnfield,  63  N.  J.  Law,  61, 
2  AtL  805.  While  the  act  does  not  express- 
y  declare  that  the  new  corporation  shall 
lave  the  right  to  take  lands  by  eminent  do- 
nain.  It  provides  that  the  corporation  or- 
;aulzed  under  It  "shall  be  entitled  to  all 
he  rights,  liberties,  privileges,  and  fran- 
hlses  of  the  corporation  whose  property 
nd  franchises  have  been  so  sold  and  con- 
eyed."  The  Union  Traction  Company,  to 
rhose  title  the  defendant  company  has  suc- 
eeded,  was  incorporated  under  the  traction 
ct  of  1893,  which  gives  to  corporations  or- 
ranized  under  It  the  right  to  take  lands 
lecessary  for  the  construction  of  their  lines 
ly  condemnation.  It  likewise  gives  such 
ompanies  the  right  and  power  to  ^tend, 
rom  time  to  time,  existing  lines.  This  was 
I  valuable  right  and  franchise  vested  in 
he  Union  Traction  Company  at  the  time 
>f  the  sale,  and  was  as  much  a  part  of  Its 
•roperty  and  franchises  as  the  right  to  op- 
Titte  Its  then  completed  road.  The  power 
o  sell  is  not  limited  to  part  of  the  prop- 
Tty  or  franchises.  In  aid  of  creditors,  the 
lurchasers  are.  to  be  Invested  with  all  the 
ights,  liberties,  privileges,  and  frnnchises 
>t  the  debtor  corporation.  None  are  except- 
<1.    The  act  should  be  liberally  Interpreted 

0  secure  that  end. 

The  fourth  reason  is  that  the  road  was 
tot  completed  within  the  time  required  by 
he  ordinance  of  the  borongh  of  Woodrldge, 
ind  therefore  the  condemnation  proceedings 
ire  unauthorized.    The  ordinance  granting 

1  Irauchise  to  the  Union  Traction  Company 
vas  passed  Octobor  14,  1896.  It  provided 
h»t  the  road  should  be  completed  and  put 
n  operation  within  nine  months  thereafter. 
These  condemnation  proceedings  were  not 
nstituted  until  August,  1899.  By  an  act 
)a8sed  May  18,  1898  (P.  L.  1898,  p.  437).  it 
s  provided  "that  whenever  the  time  limited 
'or  the  completion  of  any  horse,  street,  elec- 
ric,  cable  or  traction  railroad  or  railway, 
ir  any  part  thereof,  has  expired,  either  by 
:be  terms  of  any  resolution  or  ordinance  of 
my  municipality  of  this  state,  or  by  the 
irovlslons  of  any  law  of  this  state,  such 
ime  shall  be  and  the  same  Is  hereby  extend- 
jd  to  the  first  day  of  July,  in  the  year  if 
isle]  our  Lord  one  thousand  nine  hundred." 
This  act  extended  the  time  fixed  by  said 
Dorough  ordinance  to  July  1,  1900,  before 
irblch  date  the  condemnation  proceedings 
(T^e  Instituted  and  completed.  But,  if  this 
ict  bad  not  been  passed,  the  municipality 
ilone  can  assail  the  legality  of  these  pro- 
ceedings on  this  account.  It  may  acquiesce 
in  the  delay,  and  waive  Its  right  to  insist 
upon  a  forfeiture.  The  prosecutor  is  with- 
DUt  a  standing  to  contest  the  validity  of  the 


proceedings  on  this  ground.  The  defendant 
'Is  not  subject  to  be  attacked  collaterally. 
Jersey  City  Oasllght  Co.  v.  Consumers'  Oas 
Co.,  40  N.  J.  Bq.  427,  2  Aa  922. 

The  fifth  reason— that  the  petition  In  the 
condemnation  proceedlng:s  failed  to  set  out 
that  the  borough  of  Woodrldge  consented  to 
the  location  of  the  route  across  the  private 
property  of  the  prosecutor,  and  that,  there- 
fore. Justice  LIPPINCOTT  was  without  Ju- 
risdiction—cannot prevail.  The  act  of  1888 
(P.  L.  1893,  p.  310)  specifically  directs  what 
the  petition  must  show,  and  it  was  fully 
complied  with. 

The  sixth  reason  claims  that,  as  the  fran- 
chise granted  by  said  borough  designates 
the  route  of  the  defendant  company  as  cross- 
ing the  lands  of  the  prosecutor  and  adjoining 
owners  upon  a  proposed  street,  the  right  to 
the  franchise  does  not  arise  until  the  propos- 
ed street  Is  actually  opened.  The  reference 
in  the  ordinance  to  "a  proposed  street  as 
shown  on  map"  is  simply  a  description  of  the 
granted  route.  The  defendant  company  was 
given  no  power  to  open  the  street,  and  the 
grant  was  not  made  upon  condition  that  it 
should  be  opened  by  the  company.  The  pow- 
er resided  In  the  municipality  to  open  it  at 
pleasure. 

The  seventh  objection  to  the  legality  of 
the  certified  proceedings  is  that.  Inasmuch  as 
the  petition  to  the  borough  only  asked  a 
franchise  over  streets  and  highways  of  the 
municipality,  and  not  over  private  property, 
the  application  for  the  franchise  granted 
was  not  properly  before  the  borough  council. 
A  sufficient  answer  to  this  Is  that  municipal 
consent  to  the  construction  of  the  railway 
over  private  property  is  not  required  by  the 
act,  and  would  be  of  no  effect,  as  against 
private  ownership,  if  granted. 

The  last  reason  relied  on  Is  that  Giles,  to 
whom  the  property  and  franchises  of  the 
Union  Traction  Company  were  struck  off  by 
the  special  master,  did  not  convey  the  prop- 
erty and  franchises  to  the  defendant  com- 
pany before  condemnation  proceeding^  were 
commenced.  The  sale  to  Qiles  was  made  to 
him,  for  himself  and  his  associates,  on  the 
10th  of  February,  1899,  as  appears  by  a  dec- 
laration executed  on  that  day  by  htm.  Un- 
der the  broad  provisions  of  the  act  of  1887, 
upon  the  filing  of  the  certificate  of  organiza- 
tion of  the  Newark  &  Hackensack  TractlMi 
Company  in  the  office  of  the  secretary  of 
state  the  title  to  the  property  and  franchises 
purchased  vested  In  that  company,  and  no 
further  conveyance  was  necessary.  The 
Newark  &  Hackensack  Traction  Company 
was  duly  organized,  as  required  by  the  act 
of  1897,  on  the  20th  day  of  February,  1899, 
and  the  certificate  thereof  was  filed  In  the 
office  of  the  secretary  of  state  on  the  23d  day 
February,  1899.  The  first  section  of  the  act 
of  1867  provides  that  the  sale  shall  vest  In 
the  purchaser  or  purchasers  all  the  rights, 
liberties,  and  privileges  of  the  debtor  corpo- 
ration;   and  such  purchase  or  purchaaen, 
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and  his  or  tbeir  associates  (not  lem  than 
three  in  number),  shall  thereupon  beconte  a 
■ew  body  politic  and  corporate,  in  fact  and 
in  law,  by  such  name  as  said  persons  shall 
■elect  and  shall  be  entitled  to  all  the  rights, 
privileges,  and  Iranchises  of  the  corporation 
whose  property  shall  have  been  sold  and  con- 
veyed. Upon  the  organization  of  the  new 
corporation,  the  property  and  franchises  pur- 
chased by  Giles  for  himself  and  his  associ- 
ates became  vested  in  that  corporation  by 
force  and  effect  of  the  act  of  1807.  The  pe- 
tition for  the  appointment  of  commissioners 
was  in  due  form,  and  dlily  verified,  making 
a  prima. facie  case,  with  due  proof  of  notice, 
and  that  entitled  the  petitioner  to  the  ap- 
pointment On  certiorari  by  the  aggrieved 
landowner,  all  questions  which  affect  the 
right  of  the  company  to  take  his  land  may 
be  passed  upon,  if  properly  presented.  Mor- 
ris &  £.  R.  Co.  y.  Hudson  Tunnel  B.  Co., 
88  N.  J.  Law.  548.  But  the  burden  is  upon 
the  prosecutor  to  show  some  infirmity  In  the 
certified  proceedings,  within  the  reasons  up- 
on which  be  has  based  his  right  to  a  review. 
No  such  infirmity  being  found,  the  proceed- 
ings below  are  affirmed,  with  costs. 


ORTON  et  al.  t.  BOROUGH  OF  MBTUCH- 

BN  et  al. 
(Supreme  Court  of  New  Jersey.    July  15, 1901.) 

MUNICIPAL  CORPORATIONS  —  PERMISSION  TO 

CONSTRUCT  STREET  RAILWAY— CONSENT 

OF  PROPERTY  OWNERS— LACHK8. 

1.  Where  an  oidiuance  authurizinK  a  street- 
raihva.v  comiiany  to  construct  ita  road  was 
pasHtNl  October  20,  lOOU.  and  accepted  by  the 
com|>uny  November  8,  190U,  and  on  Mai-ch  4, 
liM)l.  was  amended,  which  amendment  wan  ac- 
cepted iM>me  time  between  the  Ist  and  15th  of 
April,  lOUl,  and  the  company  had  not  com- 
menced the  construction  of  the  road,  a  writ  of 
certiorari  to  reriew  the  proceedings  attending 
the  paHsage  of  the  ordinance  granted  April  20, 
lOUl.  was  not  barred  by  laches. 

2.  Under  i'.  L.  1800,  p.  330,  requiring  the 
consent  of  the  owners  of  property  abutting  on 
the  street  on  which  a  railway  is  to  be  built, 
which  cunsent  "shall  be  executed  and  acknowl- 
edKvd  as  are  deeds  entitled  to  be  recorded,"  a 
written  consent  of  an  abutting  property  owner 
not  acknowledged  is  insuflicient.  and  the  ordi- 
nance xmnting  the  right  to  construct  a  street 
railway  based  on  such  consent  is  invalid. 

H.  Where  a  will  devised  the  estate  to  testa- 
tor's widow  for  her  use  during  life,  and  at  her 
death  to  testator's  children  in  fee,  such  prop- 
evty  to  be  sold  by  the  executors,  the  consent 
of  the  executors,  during  the  lifetime  of  the 
testator's  widow,  to  the  construction  of  a  street 
railway  past  property  belonging  to  the  estate 
was  void,  under  P.  L.  18!)0.  p.  330.  requiring 
the  consent  of  executors  then  holding  the  legal 
title  or  then  having  power  of  sale. 

4.  The  consent  of  one  of  four  tenants  in 
common  to  the  construction  of  a  street  railway 
on  the  street  passing  the  common  property  is 
not  sufficient;  P.  L.  1894!,  p.  330,  requiring  that 
the  abutting  owners  shall  consent. 

Certiorari  by  the  state,  on  the  prosecution 
of  Isaliella  L.  Orton  and  others,  against  the 
borough  of  Metuchen  and  the  Raritan  Trac- 
tion Company,  to  reriew  an  ordinance  of 
tlw  borough  granting  the  defendant  com- 


pany permh»ion  to  consi 
an  electric  street  railway 
Ordinance  set  aside. 

Argued  February  term, 
SYCKEL.  FORT,  and  O^ 

Alan  H.  Strong,  for  pr< 
S.  SUzer  and  Richard  V.  1 
fendant  borough  of  Metu 
Corbln,    for    defendant 
Company. 

PER  CURL^M.  The  C€ 
an  ordinance  of  the  boro 
mission  to  the  traction  con 
maintain,  and  operate  an  ( 
way  upon  a  certain  street  • 
ough.  The  defendants  aal 
dismissed  for  laches.  Tl 
passed  October  29,  1000,  ; 
by  the  company  Novembe 
4th  of  March,  1901,  tbi 
amended,  making  a  clian 
be  used,  which  amendmi 
by  the  company  between 
of  April,  1001.  The  writ 
allowed  April  29,  1901.  I 
dlnance  the  company  wai 
ough  $1,500  for  the  privil 
by  the  amendment  the  coi 
an  additional  sum  of  $230 
paid  in  November,  1000, 
April,  1901.  These  sums  ' 
ed  to'the  company  in  cat 
its  tracks  within  18  mont 
of  the  acceptance  of  the 
poles,  rails,  and  ties  wer 
street  but  no  actual  cone 
ced  in  the  borough  prior 
of  the  writ  Under  the 
there  was  not  such  delay  i 
prosecutors  in  applying  t 
Justify  the  coiut  on  that  ( 
ing  it  The  ordinance,  ho 
aside,  because  it  appears 
did  not  obtain  proper  ci 
owners  of  one-half  in  am< 
of  property  fronting  on 
required  by  the  statute.  1 
The  length  of  the  road  ni 
sion  was  to  construct,  mal 
a  railroad  was  on  the  nor 
on  the  south  side  3.340  f< 
6.715  feet  Deducting  the 
of  four  intersecting  street 
assumed  no  property  owi 
required,  aggregating  222 
feet,  one-half  of  which  If 
which  coDsmts  should  b< 
claimed  that  consents  w 
3,351  feet  or  104^  feet  m 

Frederick  R.  Coudert  ^ 
1,518  feet  of  the  3,351  feet 
was  given.  This  consent 
tlie  owner,  but  the  execi 
not  acknowledged,  but  pi 
scribing  witness.  The  a( 
1800,  p.  330)  that  the  cone 
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Sid- 


iited  and  acknowledged  as  are  deeds  entl- 
ed  to  be  recorded."  Because  of  the  failure 
>  have  this  consent  acknowledged,  as  re- 
ulred  by  law,  It  was  Invalid,  and  the  req- 
isite  one-half  was  not  obtained. 

The  consent  of  the  executors  of  Freeman 
•dgar  for  112  feet  Is  also  claimed  to  be 
ivalid  because  the  executors  did  not  hold 
lie  legal  title,  and  had  not  then  any  power 
r  sale,  and  the  act  providing  for  consents 
utborizes  only  the  executor  holding  the 
igal  title  or  having  power  of  sale  to.  con- 
eut.  P.  L.  18»6,  p.  S30.  The  wUl  Of  Free- 
lan  Edgar  gives  to  his  wife  during  her 
atural  life  the  use,  Income,  and  proceeds 
f  all  his  estate,  real,  personal,  and  mixed, 
nd  at  her  death  gives  said  estate  to  his 
our  sous  in  fee;  "said  estate,  real,  personal, 
nd  mixed,  to  be  sold  by  the  hereinafter 
amed  executors  of  this  will,  and  the  pro- 
eeds  thereof  equally  divided  among  the 
foresaid  four  children."  Under  this  Ian* 
uage  of  the  will  of  Freeman  £idgar,  the 
secutors  did  not  at  the  time  of  giving  the 
ousent  hold  the  legal  title  to,  or  have  pow- 
r  of  sale  over,  the  lands  In  question.  The 
ivalidity  of  this  consent  would  reduce  the 
rentage  consenting,  if  all .  other  consents 
rere  valid,  below  the  requisite  one-half. 

The  consent  of  Daniel  Flerson  for  250  feet 
ras  the  consent  of  one  of  four  tenants  In 
oromon.  This  we  do  not  think  satisfies 
tie  requirement  of  the  statute  that  the  own- 
rs  shall  consent  This  also  takes  away 
lore  than  enough  to  reduce  the  consenting 
rontnge  below  one-half,  if  all  the  other  cou- 
ents  were  valid.  The  ordinance  will  be 
et  aside. 


BMITHKIN  T.  SMITHKIN. 

Court  of  Chancery  of  New  Jersey.    July  17, 

1901.) 

DIVORCB>— DESERTION— PLEADINO. 

1.  Where  a  wife,  because  of  a  disogreement, 
epa  rated  from  her  husband,  and  his  attitude 
DTrards  her  has  lieen  that  she  was  a  woman 
■ith  whom  he  could  not  live,  her  absence  fi-om 
im  is  not  of  itself  a  desertion  entitling  him  to 
ivorce. 

2.  When  a  divorce  is  sought  for  desertion 
rising  from  compelled  absence  for  extreme 
rui-lt.v,  the  facts  should  be  so  charged  in  the 
etition. 

Bill  by  William  Smithkln  against  Dora 
Imlthkin  for  divorce.    Refused. 

S.  O.  Naar  and  B.  R.  Walker,  for  peti- 
ioner.    P.  Backes,  for  respondent. 

KEED,  V.  C.  The  petitioner  asks  for  a 
llvorce  because  of  his  wife's  alleged  desertion. 
The  evidence  shows  that  she  left  him,  not 
>nly  with  his  concurrence,  but  at  his  insist- 
nce.  They  bad  had  a  quarrel  wjien  friends 
rere  visiting  th«n,  and  she  had  struck  him, 
rhlch  so  incensed  him  that  he  insisted  upon 
ler  return  to  her  father,  in  Boston,  on  which 
rip  he  accompanied  her  and  his  child.  This 
vaa  in  January,  18S8,  aitd  Blnoe  then  tbey 


have  lived  separately.  During  this  period  he 
says  that  he  has  asked  her  to  return  to  him, 
and  she  has  refused.  She,  on  the  contrary, 
says  that  she  has  been  willing  to  return,  and 
he  has  declined  to  receive  her.  I  do  not  think 
that  It  is  proved  that  she  has  remained  away 
from  him  against  his  express  desire  for  her 
return.  The  letters  in  evidence  show  no  8ucb> 
condition  of  affairs.  There  is  nothing  In  his 
letter  to  her  dated  October  15,  1898,  respect- 
ing his  desire  for  her  return.  In  his  letter  t*- 
her  brother  dated  June  21,  1808,  be  said  he 
had  no  more  love  or  pity  for  her.  He  alsa 
said  that  it  was  impossible  for  a  man  to  live 
with  a  woman  like  his  wife,  and  that  be  bad- 
made  up  his  mind  to  sue  for  a  divorce  when 
the  proper  time  came.  She  wrote  to  him  in 
Biay,  1898,  as  follows:  "I  don't  care  to  com- 
pel you  to  be  my  husband  against  your  own 
will,  as  it  woiUd  not  do  me  much  good  If  I 
did."  She  then  says  that  she  will  agree  to  a--- 
dlvoice,  for  money.  While  affairs  were  in 
this  condition  she  did  not  wish  to  return. 
What  she  would  have  done  bad  he  unequivo- 
cally Invited  her  to  return,  is  not  clear.  It  is 
not  proven  that  she  would  not  have  done  bo, 
and  I  am  Inclined  to  think  that  she  would. 
If  he  wished  her  to  return,  why  did  he  not 
write  to  her,  plainly  stating  his  wish?  Tbe- 
difflculty  I  find  with  the  testimony  detailing 
conversations  with  her  by  the  petitioner  and 
by  his  friends  is  that  the  reproduction  of  the 
exact  words  of  a  conversation  Is  next  to  im- 
possible. I  have  no  doubt  that  she  said  in 
those  ccnversatjons  that  she  did  not  wish  and 
did  not  intend  to  come  to  Trenton.  This  was 
quite  natural,  considering  the  circumstances 
surroimding  her  departure  from  Trenton,  and 
the  posture  of  affairs  since  then.  His  attitude 
towards  her  had  been  that  she  was  a  woman 
with  whom  he  could  not  live.  That  attitude 
has  never  been  chnnged,  so  far  as  appears. 
All  the  testimony  produced  at  the  trial  was  in 
support  of  that  position.  It  is  therefore  in< 
the  highest  degree  Improbable  that  he  un- 
reservedly asked  her  to  return  to  him,  or  that 
bis  friends  who  visited  her  conveyed  to  her- 
from  him  an  express  desire  that  she  should, 
return.  The  purpose  of  such  visits  and  con- 
versations was,  I  think,  to  get  from  her  some 
expression  of  an  intention  not  to  return  or  live 
in  Trenton.  This,  I  think,  they  obtained; 
but,  as  I  have  already  remarked,  they  were, 
in  the  absence  of  an  express  invitation  show- 
ing that  the  attitude  of  her  husband  towards - 
her  bad  been  changed,  quite  naturaL  I  am 
therefore  of  the  opinion  that  her  absence. 
from  him  was  not,  from  reason  of  such  ab- 
sence alone,  a  desertion. 

There  is  another  view  of  the  case,  which, 
if  within  the  charge  of  the  petition,  would 
bave  given  me  some  perplexity.  The  evi- 
dence, as  it  stands,  shows  that  upon  the 
night  before  the  respondent  left  her  busbaud's 
home  for  Boston,  she  struck  him  and  spat  in 
his  face.  He  says  that  she  was  accustomed, 
when  angry,  not  only  to  strike  him,  but  to 
spit  in  bis  face;  and  this  Is  corroborated  in. 
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Bome  degree  by  other  witnesses.  She  admits 
striking  him  on  this  occasion,  but  denies  the 
other  nasty  charge.  Now,  there  is  no  doubt 
at  all  that  a  man  who  would  habitually  strike 
and  spit  In  the  face  of'  his  wife  would  be 
guilty  of  such  cruelty  as  would  Justify  her  In 
separating  herself  from  hlu,  and  would,  after 
the  expiration  of  two  years,  in  the  absence  of 
express  contrition  on  his  part,  lay  a  founda- 
tion for  a  dlTorce  on  the  ground  of  desertion. 
Scarcely  a  greater  Indignity  could  he  offered 
than  by  the  last-named  act.  So  revolting  is 
it  that  courts  have  regarded  It  alone,  or  with 
very  slight  additional  acts,  snfBcient  to  con- 
stitute cruelty.  1  Blsh.  Mar.  &  DIt.  |  748. 
It  is  hardly  conceivable  that  a  woman  would 
Indulge  in  such  conduct  under  any  provoca- 
tions, and,  if  she  should  do  so  without  great 
provocation,  no  man  should  be  compelled  to 
live  with  her.  Blows  by  a  woman  with  the 
hand  would  not,  as  a  rule,  injure  or  be  re- 
garded as  extreme  cruelty;  but,  If  such  blows 
were  accompanied  with  the  other  disgusting 
act.  It  would,  in  my  Judgment,  amount  to  ex- 
treme cruelty.  And  this  cruelty,  although  the 
■wife  were  compelled  by  the  husband  to  leave 
his  house  on  this  account,  would  perhaps  con- 
stitute desertion  by  her.  This  phase  of  the 
case,  however,  I  cannot  consider.^  I  am  of 
the  opinion  that,  when  a  divorce  is  asked  for 
on  the  ground  of  desertion  arising  from  the 
compelled  absence  of  the  petitioner  by  reason 
of  the  extreme  cruelty  of  the  respondent,  the 
facts  should  be  so  charged  In  the  bill  or  peti- 
tion. The  issue  to  be  tried  in  such  a  case 
would  be  the  fact  and  the  degree  of  the  re- 
spondent's cruelty,  and  the  respondent  is  en- 
titled to  be  Informed  of  the  issue  to  be  tried, 
and  to  answer  the  acts  charged.  The  case  of 
an  ordinary  desertion,  and  one  such  as  we  are 
considering,  radically  differ.  The  proof  of- 
fered in  support  of  each  differs.  The  proof 
offered  in  support  of  the  former  would  often 
refute  the  existence  of  the  bitter.  This  case 
Is  an  Instance,  for  the  petitioner  swore  that 
he  has  asked  his  wife  to  rietum  to  him,  and 
such  a  request  was  In  direct  opposition  to  the 
theory  that  he,  by  reason  of  her  extreme 
cruelty,  could  not  live  with  her.  I  am  there- 
fore constrained  to  the  cohchislon  that  a  de- 
cree for  divorce  must  be  refused,  and  the  bill 
dismissed. 


HADtrBY  et  «L  v.  SIMMONS  et  al. 
,(Conrt  of  Chancery  of  New  Jersey.    July  16^ 
V  1901.) 

WIliLS— CONSTRUCTION— DESCRIPTION  OP 
PROPERTY— NATURE  OF  ESTATE. 

1.  Testator  owned  land  available  for  divi- 
sion, and  had  made  three  maps  thereof,  on 
each  of  which  he  had  indicated  streets  in  con- 
formity with  the  city  map,  and  laid  out  lots 
thereon.  He  never  dedicated  any  of  the  streets 
or  sold  any  lots,  the  land  being  inclosed  as  a 
farm  at  the  time  of  his  death.  Among  the 
streets  so  indicatpd  was  H.  street,  which  was 
platted  as  running  into  M.  street.  Shortly  aft- 
er preparing  the  last  map  he  made  a  will, 
which  did  not  refer  to  any  of  the  maps,  provid- 


ing that  his  trustees  should  erect  a  dwdliax 
house,  to  be  located  on  two  lots  fronting  on  H. 
street,  to  be  selected  by  his  daughter.  One  <rf 
the  lots  selected,  as  shown  on  the  latest  mat. 
which  the  will  does  not  show  to  have  l>een  tes- 
tator's final  intention,  was  part  of  a  larger  lot 
fronting  on  M.  street.  The  map  jast  precediiv 
showed  no  numbered  lots  in  that  portion,  irbile 
on  the  remaining  map  the  lot  was  part  of  a 
lot  fronting  on  M.  street,  and  of  three  front- 
ing on  H.  street.  The  other  lot  selected  front- 
ed on  H.  street,  as  shown  by  the  last  map. 
but  dotted  lines  on  the  map  also  indicated  a 
continuation  of  O.  street,  which  did  not  ran 
into  M.  street  at  that  time,  and  lots  on  -n-hiob 
were  shown  to  be  much  more  valuable  than 
those  on  U.  street,  which  was  a  side  street. 
The  trustees  desired  to  lay  out  the  lots  tu 
front  on  this  street  rather  than  H.  street. 
Beld.  that  the  lots  selected  did  not  lie  on  EL 
street,  within  the  meaning  of  the  will,  as  tes- 
tator's intention  was  that  the  daughter  should 
have  the  privilege  of  desiguating  two  lots,  as 
they  might  be  eventually  laid  out,  eitber  by 
himself  or  his  trastees. 

2.  Under  a  will  providing  that  the  testator's 
trustees  shall  erect  a  comfortable  house,  which 
"shall  and  may  be  occupied  by  my  daughter 
free  of  rent  during  her  natural  life,"  tbe  in- 
terest of  the  daughter  is  merely  that  ot  per- 
sonal use. 

Bill  Ijetween  Mary  Eliza  Hadley  and  others 
and  Henrietta  Simmons  and  others  for  the 
constrnction  of  a  will.    Will  constmed. 

John  B.  Humphreys  and  Preston  Steven- 
son, for  complainants.     W.  B.  Goorley,  for 

defendants. 

STEVENS,  V.  C.  Henry  P.  Simmons,  a 
resident  of  Passaic,  died  In  189G.  At  the  time 
of  his  death,  and  for  many  years  previously, 
he  had  owned  the  farm  on  which  be  lived. 
It  lay  within  the  limits  of  the  town,  and  was 
available  for  division  Into  lots.  He  had  made 
a  map  of  it  in  1875,  and  again  In  1891,  and 
again  In  1894.  On  each  map  he  had  indicated 
streets  in  general  conformity  with  the  city 
map,  and  he  had  plotted  lots  thereon.  He 
had  never  dedicated  or  opened  these  contem- 
plated streets  or  sold  any  of  these  lots,  and 
the  land  was  at  the  time  of  his  death  Inclosed 
by  fences  as  a  farm.  Among  the  streets  so 
Indicated  was  Henry  street,  which  was  plot- 
ted as  running  Into  Main  street  Just  south 
of  his  residence,  near  the  Erie  Railroad  depot 
Shortly  after  the  preparation  of  the  map  of 
1894  he  made  a  will,  in  which  he  provided  as 
follows:  "If  my  said  daughter  Henrietta 
shall  in  writing  request  my  said  trustees  so 
to  do,  said  trustees  shall  erect  a  comfortable 
dwelling  house  at  a  cost  not  exceeding  three 
thousand  dollars,  to  be  located  upon  two  lots 
of  laud  fronting  on  Henry  street,  to  be  select- 
ed by  her,  near  my  present  residence,  which 
said  house  shall  be  erected  and  completed, 
and  the  said  lots  properly  graded  and  Inclosed, 
at  the  expense  ot  my  general  estate,  and  the 
said  premises,  when  so  graded  and  Inclosed, 
shall  and  may  be  occupied  by  my  daughter 
Henrietta  free  of  rent  during  her  natural 
life."  In  September,  1899,  Henrietta  request- 
ed the  trustees.  In  writing,  to  erect  such  a 
house  on  two  lots,  designated  as  72  and  73. 
The  trustees  objected  to  fU^ta^^^fft^  ground 
,  -ized  by ' 
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that  the  lots  did  not  front  on  Henry  street, 
and,  Miss  Simmons  insisting  that  they  did, 
this  bill  was  filed  to  settle  the  controversy, 
and  to  determine  the  character  of  the  estate 
or  Interest  which  she  will  have  in  the  hoiue. 
when  bnllt 

I  think  the  lota  designated  by  Miss  Sim- 
mons do  not  front  on  Henry  street,  within  the 
meaning  of  the  testator's  will.  On  the  map 
of  1894  lot  73  is  part  of  a  larger  lot,  fronting 
on  Main  street  On  the  map  of  1891  there  is 
no  numbered  lot  In  this  portion  of  the  map. 
On  the  earlier  map  lot  73  is  part  of  a  lot 
fronting  on  Main  street,  and  part  of  three  or 
more  lots  fronting  on  Henry  street  The  will 
does  not  refer  to  any  map.  Each  of  them 
differs  from  the  others,  and  there  is  nothing 
in  the  will  to  indicate  that  even  the  last  was 
a  declaration  of  testator's  final  intentions  In 
the  matter.  No  land,  as  far  as  appears,  was 
sold  with  reference  to  any  of  these  maps. 
What  testator  seems  to  have  Intended  was 
that  his  daughter  should  have  the  privilege 
of  designating  two  lots,  as  they  might  be 
eventually  and  definitely  laid  out  either  by 
himself  or  his  trustees.  iMt  72  fronts  on 
Henry  street  as  laid  out  on  the  map  of  1884, 
but  there  is  also  Indicated  on  that  map,  by 
dotted  lines,  the  continuation  of  a  possible 
street  (Garden  street),  wjilch  stopped  short  of 
Mr.  Simmons'  line,  and  did  not  then  run  Into 
Main  street  as  it  now  does.  It  Is  shown  by 
the  evidence  that  Garden  street  has  become 
one  of  the  main  business  thoroughfares  of  the 
town,  and  that  lots  fronting  on  it  have  ac- 
quired a  much  greater  value  than  lands  on  a 
Bide  street  like  Henry  street  The  trustees 
desire  to  lay  out  lots  100  feet  deep  on  this 
street    If  they  do,  the  tmst  will  be  benefited. 

The  will  provides  (paragraph  10,  {  8)  that 
tbe  lands  lying  in  the  Second  ward  shall  be 
kept  Intact  as  a  separate  estate  as  long  as 
possible.  It  however,  authorizes  the  tmstees 
(section  7)  to  improve  and  develop  them.  In 
section  1  there  is  a  general  reference  to  a 
part  of  testator's  property  as  having  been  laid 
out  into  city  lots,  and  to  a  part  as  not  having 
been  laid  out,  but  whether  he  considers  this 
part  as  laid  ont  or  not  does  not  appear.  The 
tmstees  have  the  power  to  lay  ont  the  prop- 
erty Into  lots,  at  least  where  testator  himself 
has  not  done  so  by  some  decisive  act  There 
Is  nothing  in  the  will  or  the  evidence  to  indi- 
cate finality  at  the  point  in  controversy,  and 
so  I  think  that  the  trustees  may.  In  the  exer- 
cise of  a  reasonable  discretion,  lay  out  lots 
so  as  to  front  on  Garden  street 

It  is  argued  on  behalf  of  the  tmstees  that 
In  view  of  the  second  subdivision  of  the  tenth 
paragraph  of  the  will.  Miss  Simmons'  choice 
Is  restricted  to  lots  on  the  north  side  of 
Henry  street  It  is  possible  that  such  may 
have  t>een  the  Intention,  but  I  cannot  say  that 
the  will  80  declares.  The  tmsts  therein  men- 
tioned may  be  carried  into  effect  as  well  with 
the  house  built  as  without  It  The  word  "un- 
improved" is  merely  descriptive  of  the  lots  as 
they  then  were. 
4eA.-S2 


As  to  the  Interest  which  Miss  Simmons  wHl 
have  in  the  house  when  built,  it  seons  to  me 
that  it  was  Intended  for  her  personal  occu- 
pancy. Her  father  was  providing  a  "com- 
fortable" dwelling  for  her,  and  she  was  to 
"occupy"  It  "free  of  rent"  All  these  char- 
acterizations look  to  her  personal  use  of  the 
very  house  itself.  He  had  in  other  parts  of 
his  will  made  pecuniary  provision  for  her  sap- 
port 


SCHARR  et  al.  v.  OITT  OF  CAMDBN  et  aL 

(Court  of  C!hancery  of  New  Jersey.    July  11, 
1901.) 

MUNICIPAL     IMPROVBMBNTS— INJUNCTION. 

1.  A  lot  holder  who  cooBents  to  a  change  of 
grade  of  a  sidewalk  in  front  of  part  of  her 
property,  and  who  stands  by  without  objection, 
whue  the  city  authorities  do  extensive  work 
and  expend  money  thereon  and  on  the  side- 
walk of  adjoining  owners,  will  not  be  allowed 
an  injunction  to  restrain  the  completion  of  the 
work  on  the  remaining  portion  of  the  sidewalk. 

2.  An  Injunction  will  not  be  decreed  where 
its  effect  will  be  to  continue  a  condition  in  a 
highway  which  is  dangerous  to  those  who  pass 
over  it  This  is  especially  true  where  the 
threatened  damage  to  the  applicant  for  the 
writ  Is  largely  conjectural. 

(Syllabus  by  the  Court) 

Bill  by  Antonla  Scharr  and  others  against 
the  dty  of  Camden  and  others.    Dismissed. 

This  matter  ought  to  be  disposed  of  now. 
It  has  never  beetr  presented  formally  for  hear- 
ing before,  but  has  been  pending  a  good  while, 
and  it  appears  to  have  interfered  with  a  pub- 
lic improvement  that  was  partly  finished,  and 
to  have  left  a  gap  in  a  city  sidewalk  which  Is 
very  close  to  being  a  public  nuisance  In  Its 
present  condition.  .  The  complainant  is  the 
owner  of  a  lot  In  the  city  of  Camden,  situate 
at  the  southeast  comer  of  Cooper  avenue  and 
Hayes  avenue,  as  those  avenues  were  former- 
ly designated,  which  is  100  feet  in  depth  on 
Hayes  avenue:  There  is  a  dwelling  house  on 
the  lot,  and  at  the  rear  end  of  it  In  the  cellar, 
a  furnace  and  bake  oven,  which  stand  ad- 
jacent to  the  line  of  Hayes  avenue;  the  fur- 
nace being  next  to  the  avenue.  The  bake 
oven  is  immediately  next  to  the  furnace,  and 
extends  around  it  reaching  to  the  wall  of  the 
house  on  the  Hayes  avenue  side.  The  city 
officers,  some  weeks  before  the  bill  was  filed, 
had  undertaken  the  construction  of  the  side- 
walk on  Hayes  avenue  under  on  ordinance 
passed  by  the  town  of  Stockton  in  1895,  be 
fore  its  consolidation  with  the  city  of  Camden. 
They  were  working  northwardly  along  Hayes 
avenue,  and  had  finished  the  sidewalk  across 
the  40  feet  of  the  front  of  the  complainant's 
two  rear  lots  on  Hayes  avenue,  and  20  feet 
additional  of  the  sidewalk  of  fix  comer  lot 
now  in  question,  and  were  proceeding  to  fin- 
ish the  remaining  76  feet,  to  join  the  6  feet 
return  from  (}ooper  avenue,  when  the  com- 
plainant filed  her  bill  in  this  cause.  The  com- 
plainant seeks  to  restrain  the  further  con- 
stractlon  of  the  sidewalk  along  her  lot  at  the 
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coroor  of  CooBet  and  Hayes  avennea.  She 
■liege*  that  the  ordinance  under  which  Ijtte 
work  is  being  done  la  rold,  becauae  It  refers 
to  a  map  annexed,  Indicating  the  pn^raaed 
grade,  which  map  was  not  la  fact  annexed 
to  the  ordinance,  though  it  is  shown  to  have 
been  kept  in  a  safe  with  other  like  papers. 
She  alao  insists  that  the  map  is  uncertain  and 
unintelligible,  as  Indicating  the  grade  of  the 
sidewalk  on  Hayes  avenue;  that  the  lowering 
of  the  grade  aa  proposed  will  destroy  her  coal 
vault  under  the  sidewalk,  and  will  also  ex- 
pose the  wall  of  her  oven  and  cause  It  to 
lose  heat,  so  that  It  would  not  do  the  work 
required  of  It,  and  would  also  Injure  her 
driveway  to  and  from  her  barn  on  her  rear 
lot,  making  It  difficult  of  access,  and  would 
thus  cause  her  to  suffer  Irreparable  Injury. 
She  charges  that  the  proposed  street  construc- 
tion requires  the  consent  of  a  majority  of  the 
owners,  etc.,  under  section  73  of  the  road 
act  (3  Gen.  St  p.  2821),  and  she  prays  an 
Injunction  restraining  the  city  authorities 
from  continuing  the  work  of  constructing  the 
sidewalk  on  Hayes  avenue  along  her  lot 
This  diagram  will  more  clearly  Indicate  the 
condition  of  the  locality  at  the  time  the  bill 
was  filed. 
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S.  H.  Slcharda  and  Thomas  B.  French, 
for  complainants.  B.  O.  0.  Bleakly,  for  de- 
fendants. 

ORBT,  y.  C.  (after  stating  the  facts).  The 
questions  raised  in  this  cause  are  largely 
<niticlsms  of  the  action  of  the  city  authori- 
ties In  grading  and  coDstructlng  a  sidewalk 


along  the  complainant's  lot,  situate  at  the 
southeast  comer  of  Cooper  and  Hayes  ave- 
nues, in  the  city  of  Camdeo.  A  considerable 
quantity  of  testimony  has  oeen  taken  in  or- 
,  der  to  show  the  right  of  the  oomplaliuuit  to 
relief  In  this  court  and  on  the  part  of  the 
defendant  to  show  that  the  complainant  has 
no  equitable  standing,  as  bee  remedy  at  lav 
Is  full  and  adequate.  There  is,  however,  a 
preliminary  matter  which  in  my  view  makes 
It  unnecessary  to  examine  with  mlnoteness 
the  questions  raised  challenging  the  efficacy 
of  the  ordinance  under  which  the  city  au- 
thorities have  proceeded,  and  attacking  their 
action  in  constructing  the  sidewalk  now  in 
dispute.  Without  elaborate  dlscnaslon,  I 
may  say  that  my  view  of  those  questions  up- 
on the  whole  matter  Is  that  the  complainant 
has  not  exhibited  a  case  In  which  this  court 
should  Interfere.  The  cause  should  be  con- 
trolled by  the  showing,  by  all  of  the  proofs, 
that  before  and  at  the  time  when  the  bill 
wag  filed  the  complainant  had  so  acted  that 
she  has  now  no  equitable  right  to  stop  Ute 
progress  of  a  public  work,  the  completion  of 
which  has  Decome  necessary  to  the  ptiblic 
safety,  even  If  it  may  result  in  damages  to 
her.  She  denies  the  validity  of  tbe  ordi- 
nance of  180S  establishing  the  grade  in  dis- 
pute on  Hayes  avenue,  but  her  own  testi- 
mony shows  that  a  considerable  time  before 
the  filing  of  her  bill  of  complaint  she  bad 
recognized  the  grade  established  by  that  oidi- 
oance,  as  applicable  to  the  lot  in  question,  at 
the  southeast  comer  of  Cooper  and  Hayes 
avenues,  by  grading  and  paving  with  brick 
her  Cooper  avenue  front  sidewalk,  wltb  a  re- 
turn of  five  feet  on  the  Hayes  avraiue  side- 
walk. In  order  to  complete  the  relation  of 
her  house  to  this  grade,  she  rearranged  her 
front  steps.  This  was  several  years  before 
she  ffied  her  bill  of  complaint  She  also  tes- 
tifies that  shortly  before  tbe  flllng  of  bet 
bill,  sbe  told  the  city's  foreman,  in  charge 
of  the  work  of  grading  the  Hayes  avenue 
sidewalk,  that  it  would  be  all  right  for  hun 
to  take  the  dirt  away  from  the  40  feet  ol 
front  of  her  Hayes  ava>ue  lota,  immediately 
adjoining  the  locus  in  quo;  that  ia,  she  gave 
him  permission  to  grade  that  sidewalk.  At 
this  time  She  testifies  that  the  sidewalks  ot 
other  properties  on  Hayea  avenue  had  been 
graded.  It  was  otherwise  proven  that  be- 
sides the  grading  of  the  sidewalk  of  tbe  com- 
plainant's lots  fronting  for  a  distance  of  40 
feet  on  Hayea  avenue,  the  city  had,  without 
objection  from  her,  still  turthor  completed 
the  sidewalk  for  20  feet  more  on  Hayes 
avenue  alongside  the  complainant's  como' 
tot  Tbe  evldoicc  also  shows  that  before 
the  bill  was  filed,  the  curb  had  been  set  at 
the  city  grade  along  the  whole  Hay«s  avenue 
front  of  tbe  complainant's  proporty.  All 
this  work  was  begun  and  carried  on  in  the 
most  public  manner  by  a  numbor  of  woik- 
men,  u^ng  horses  and  carts,  who  w«e  seen 
at  work  l>y  the  complainaat  who  talked  about 
it  at  tbe  time  It  was  being  done.    Tbe  city 
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lU  expended  Beveral  bandrad  doUan  on  thla 
nproTement  Tha  complainant  Mfor  and  knew 
f  tbla  action  and  ezpendltnre  on  her  own  and 
»tber  propertlea  from  Ita  beginning,  and  took 
10  Btepa  to  qneatlon  it  ontil  the  grading  ap- 
iroaclied  the  place  where  ttie  sidewalk  ad- 
<dn8  the  coal  vanlt  and  bake  oven,  and  then 
;he  says  she  did  object,  because  she  thongbt 
o  take  away  the  anpport  of  the  sidewalk 
aight  cause  the  bake  oven  to  drop  out  and 
Jiortly  after  filed  her  bill  In  this  caose. 
nie  result  la  the  sidewalk  now  presents  sev- 
sal  breaks  in  its  level  which  make  it  dan- 
;erou8  to  the  public.  Within  the  unfinished 
'6  feet  is  included  the  space  under  which 
be  complainant  has  built  her  coal  vault, 
fbls  structure  is  inclosed  by  a  stone  arch, 
vblch,  irrespective  of  the  proposed  lowering 
f  the  grade,  projected  above  the  level  of 
be  sidewalk  a  few  inches,  and  Is  now  even 
Qore  prominent  Within  a  short  time  h 
voman  tripped  over  the  projection  of  this 
.oal-vault  arch  above  tbe  sidewalk,  fell,  and 
troke  her  arm.  Ckmtlnued  delay  in  finishing 
be  work  may  lead  to  llk»  mishaps. 

So  tar  as  any  Injury  because  of  the  change 
if  grade  Is  threatened  to  tbe  use  of  the  com- 
tlalnant's  bam,  it  is  enough  to  say  tbat  the 
tarn  Is  on  one  of  the  rear  lots  fronting  on 
layes  avenue,  and  before  the  blU  was  filed 
be  grading  and  construction  ot  the  sidewalk 
n  front  of  those  lots  bad  been  done,  so  that 
here  is  no  occasion  for  enjoining  that  con- 
itructlon.  No  restoration  of  the  grade  is 
isked  for  by  tbe  bill,  nor  should  any  manda- 
ory  decree  ot  tbat  character  be  made,  be- 
ause  It  plainly  appears  that  no  bnreparable 
Djury  bad  been  done  to  the  approach  to  tbe 
lam.  Since  tbe  lowering  of  tbe  grade  of  tbe 
Idewalk.  the  way  Into  tbe  bam  has  been 
ised  occasionally.  It  can  readily  be  made 
onvenlently  accessible  by  a  corresponding 
»werlng  of  the  approach  on  the  complain- 
nf  s  lot  If  that  be  any  damage  to  tbe  com- 
lalnant.  It  is  fully  remediable  at  law.  The 
▼Idence  shows  tbat  the  complainant  Bub- 
anxm  was  a  tenant  of  the  bakery,  and  that 
,e  baa  moved  out  and  has  no  further  Interest 
a  the  premises.  Considering  tbe  attitude  of 
be  complainant  in  accepting  the  dty  grade 
n  ber  Oooper  avenue  'front  and  its  return 
n  Hayes  avenue  for  6  feet,  and  ber  consent 
i>  the  eonstmction  of  the  sidewalk  at  grade 
a  front  o<  her  property  on  Hayes  avenue  for 
early  00  feet,  before  she  asked  tbls  court  ta 
iit»fere,  and  the  fact  that  the  wrong  dte 
ears  (the  Injury  to  ber  bake  oven)  is  largely 
onjectnral  in  its  nature,  It  would  be  In- 
qultable  to  allow  ber  now  to  interpose  a 
ar  to  tbe  flnisbing  o(  the  city's  worlc  An 
ajuncdoa  against  tbe  completion  of  this 
Idewalk  would  tend  to  tbe  injury  of  the 
>ubllc  in  the  use  of  tbe  highway,  and  the 
lamage  probably  resulting  therefrom  may 
•  far  beymid  any  inconvenience  which  the 
omplainant  may  soffer  by  bdng  denied  an 
qnitable  vamedy.  For  ancb  wrongs  as  she 
Uege%  It  abe  baa  any  remedy  at  all,  the 


may  have  an  adequate  one  in  the  law  conrts. 
Tbe  complainants'  bill  shoold  be  dismissed, 
wltb  costs. 


SDWABDS  et  aL  V.  BDWABD& 

(Prerogative  Court  of  New  Jersey.   July  IS, 

1901.) 

WILLS-UNDUM     INFLVBNCB-BVIDENOB-flUP- 
FICIBNCT. 

Testator  was  90  years  ot  age,  and  ex- 
hibited a  mental  decline,  accelerated  by  his 
wife's  death.  Pi-evious  to  making  bis  will  he 
had  executed  others,  making  almost  an  equal 
distribution  among  his  sons.  Testator  and  one 
of  bis  sons  hod  been  in  business,  and  In  the 
former  will  the  gift  to  such  son  was  conditioned 
that  he  cancri  a  bond  due  him  by  testator. 
Three  days  before  the  last  will  was  executed, 
testator  signed  a  paper  directiiig  all  unsettled 
accounts  between  him  and  such  son  after  his 
death  to  be  referred  to  arbitrators,  waiving 
limitations.  Testator's  children,  except  snci 
son,  were  not  with  him  when  the  last  will  was 
executed,  and  under  his  direction  it  was  con- 
cealed from  them.  By  such  will  an  equal  dis- 
tribntion  of  the  estate  was  made,  but  the  por- 
tion of  such  son  was  to  be  in  addition  to  the 
amount  due  him  by  testator.  Held  sufflcieat, 
in  view  of  testator's  mental  condition,  to  war- 
rant the  setting  aside  of  such  will  for  undue 
influence  of  such  son. 

Appeal  from  orphans'  comrt,  .Cumberland 
county. 

Proceedings  by  Julius  S.  Edwards  and  oth- 
ers against  Theodore  E.  Edwards  in  the  mat- 
ter of  the  estate  of  Steen  Edwards,  deceased. 
From  a  decree  admitting  to  probate  a  will 
purporting  to  have  been  made  by  decedent 
complainants  appeal    Bev^rsed. 

Bobert  8.  S<dilUer,  James  J.  Beeves,  and 
David  J.  Pancoast  for  appellants.  Jamea  S. 
Ware,  for  appellee. 

BBED,  Vice  Ordinary.  Steen  Edwards 
died  April  24,  1900.  On  March  20Qi  preced- 
ing his  death,  tbe  will  in  question  was  exe- 
cuted. By  it  he  1^  his  property  to  bis  ttgbi 
children,  all  sons.  Five  of  them  filed  a  esr 
veat  In  the  surrogate's  ofllce,  and  now  preae- 
cute  this  appeal.  Tbe  grounds  of  attack  are 
mental  bicapacity  of  tbe  testator,  and  UBdne 
Inflnenee  exerted  upon  him  by  his  son  Theo- 
dore B.  At  tbe  date  of  tbe  making  of  tbe 
will  the  testator  was  a  very  old  man,— 90 
years  of  age.  For  a  period  preceding  bis 
death  reaching  back  several  months,  be  bad 
exhibited  a  progressive  mental  decllnei  Tbe 
death  of  his  wife  on  tbe  26th  of  tbe  preced- 
ing December  bad  accelerated  this  deterto^ 
ration.  He  was  by  habit  and  affeetlsB 
strongly  attached  to  her,  and  ber  death  wor- 
ried and  perplexed  bim,  and  increased  bis 
confusion  of  thought  Tbe  evidence  is  ple- 
nary that  events  and  words  made  bat  a  tran- 
sient impression  upon  his  brain.  He  failed 
to  rccogniae  his  own  children.  He  weald 
aA  tbe  same  question  enrw  and  over  acaln, 
after  rapeated  answers.  He  thoogtat  bis 
wife  was  still  Unng.  The  testimony  et  Ma 
lKKisekeei>er  and  ottaen  not  interaatcd  In  tbe 
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nanlt  of  this  Utlgatton  ahows  beyond  ques- 
tion that  the  general  mental  condition  of  the 
testator  at  the  time  he  signed  this  will  was 
one  of  great  confusion  of  Ideas,  of  inability 
to  think  consecutively,  and  of  forgetfnlness  of 
his  surroundings.  Blren  Theodore  B.  admits 
that  after  his  wife's  death  the  testator  did 
not  know  where  he  was  or  what  had  hap- 
pened. It  Is  true  that  he  filled  np  and  signed 
checks  as  late  as  February  24th,  but  this 
seems  to  have  been  merely  mechanical; 
for  his  son  Valdemar  says  (and,  I  have  no 
doubt,  truly)  that  he  dictated  the  written  por- 
tions of  those  checks.  Valdemar's  testimony 
tallies  with  that  of  the  collector  for  their 
gas  company,  who  tells  of  the  unsuccessful 
attempts  of  the  testator,  when  unaided,  to 
prepare  a  check  for  the  amount  of  his  gas 
bill.  His  family  physician  says  that  he  was 
not  capable  of  testamentary  disposition  after 
the  death  of  his  wlf&  His  conversation 
with  blm  was  confined,  it  is  true,  to  pro- 
fessional inquiries  concerning  his  symptoms; 
but  the  testator's  answers  to  those  inquiries 
were  calculated  to  impress  the  physician 
with  a  low  opinion  of  the  testator's  mental 
condition.  His  testimony  Is  that  he  was  af- 
flicted with  the  confusion  and  slowness  and 
Inability  of  thought  which  accompanies  very 
old  age,  coupled  with  physical  infirmities. 
The  two  witnesses  mainly  relied  upon  by  the 
appellee  to  show  that  the  testator  had  testa- 
mentary capacity  are  Dr.  Ware,  who  did  not 
attend  him  as  physician,  but  talked  to  him 
as  an  acquaintance,  and  Mr.  James  S.  Ware, 
who  drew  the  will  In  question.  Dr.  Ware 
says  that  the  testator  had  some  of  the  symp- 
toms of  senile  dementia.  He,  however,  de- 
tails a  conversation  which  he  had  with  the 
testator  after  the  death  of  his  wife.  In  which 
conversation  he  says  that  the  testator  was 
entirely  rational.  The  conversation  undoubt- 
edly shows  that  the  testator  knew  that  his 
wife  was  dead,  that  he  was  depressed  by  her 
death,  and  that  on  account  of  her  death  he 
thought  of  making  another  will.  The  sub- 
jects discussed  were,  however,  within  very 
narrow  limits,  but  upon  these  subjects  be 
talked  sensibly.  Mr.  Ware,  who  drew  the 
will,  states  the  testator  described  his  prop- 
erty, and  gave  him  the  names  of  his  sons, 
and  Instructed  him  as  to  what  he  wished  the 
will  to  contain.  He  is  of  the  opinion  that  the 
testator  was  entirely  competent  to  make  a 
wIlL  The  impression  of  Mr.  Ware  as  to  the 
testator's  capacity  is  quite  dUTerent  from 
that  of  Mr.  Keeves,  who  had  been  for  a  long- 
period  the  counsel  for  Mr.  Edwards.  Mr. 
Reeves  says  that  Mr.  Edwards  was  dement- 
ed and  Incapable  of  any  business  transaction 
whatever.  Both  these  gentlemen  are  proc- 
tors In  the  case,  and,  while  highly  honorable 
practitioners,  their  testimony  must  be  dis- 
counted by  the  unconscious  Influence  of  a 
desire  for  vlct0T7,  which  naturally  shades 
the  opinions  of  any  witness  who  is  at  the 
same  time  of  counsel  In  the  cause.  Mr.  Ware 
■ays  that  Mr.  Edwards  went  into  an  elabo- 
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rate  description  of  the  pro] 
There  is,  however,  no  descrl] 
erty  contained  in  the  will; 
was  drawn,  was  such  a  d 
sary.  There  Is  nothing  b 
named  all  the  property  thai 
it  does  not  appear  in  the  w 
Ware  give  the  list  of  proi 
says  the  testator  described, 
that  he  knows  that  the  1 
The  testator  did  undoubtedl 
for  they  are  all  mentioned 
Mr.  Ware  says  that  he  kn 
them.  Of  his  eight  sons,  o 
and  Adolph  afterwards  lived 
worked  In  the  florist  busli 
been  organized  by  the  fat 
Theodore  B.  worked  for  hit 
father  had  recognized  an  inc 
by  executing  a  bond  to  hin 
1883  Theodore*  B.  entered 
with  his  father  In  the  florls 
partnership  continued  until 
father  retired,  and  his  son 
place  In  the  firm.  Theodoi 
apart  from  living  at  home, 
neration  up  to  1891,  beyon 
during  that  period;  that  he 
after  that  date  for  one  yea 
$16  a  week  until  1865.  In 
observed,  the  partnership  bi 
B.  and  his  father  was  dli 
business  was  continued  by 
Adolph.  Disputes  had  arise 
dore  E.  and  his  father  In  re< 
agement  of  the  business,  an 
degree  of  bad  feeling  had 
In  the  mind  of  the  father  t< 
E.  Theodore  B.  says  that 
get  an  account  settled  bet 
and  himself  concerning  i 
transactions  from  1883  to 
never  succeeded.  The  fat 
Theodore  E.  and  his  prefere 
children  had  been  manlfes 
of  ways.  The  present  will 
which  the  testator  had  mad 
on  December  16,  1880,  and  1 
property  to  bis  wife  for  life, 
ed  that  after  her  death  his 
be  sold,  and  that  all  the  pr 
one-sixth  to  Theodore  B.,  Ad 
demar,  each,  and  one-tw^ftl 
Devoux,  and  Otto,  each.' 
wish  that  Theodore  E.  am 
purchase  that  part  of  the  f 
the  florist  business  was  can 
tlnue  the  said  business.  T 
dore  was  upon  the  conditio 
the  bond  for  $1,283  already 
named  his  wife,  his  sons  ' 
Odin,  and  James  J.  Reeve 
On  October  16,  1896,  he  m 
this  will,  in  which  he  subst 
place  of  Theodore  E.  and  O 
He  changed  the  portions  w 
his  several  sons.  He  gav« 
he  says  had  not  received  aa 
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him  as  the  others,  two-ninths  of  bis  property, 
and  to  each  of  the  other  sons  one-nintb.  He 
made  some  change  In  the  amount  of  property 
which  he  had  directed  his  executors  to  sell. 
He  finally  directed  that  whatever  might  be 
due  to  him  by  any  of  his  children,  either  by 
Judgment  book  account,  or  otherwise,  should 
be  deducted  from  their  respective  shares, 
and  that,  If  any  of  them  should  contest  his 
will,  such  son  should  forfeit  his  share.  On 
June  9,  1896,  he  made  a  memorandum  of  the 
amounts  due  from  his  sons.  This  memoran- 
dum was  modified  by  another  memorandum 
made  on  September  6,  1897,  and  by  still  an- 
other made  December  29,  1887.  On  August 
15,  1889,  he  executed  another  codicil,  drawn 
by  Mr.  Beeves,  by  which  he  gave  Valde- 
mar's  share  to  Valdemar's  wife.  This  change 
was  made  because  Valdemar  bad  creditors; 
and  the  codicil  was  executed,  Mr.  Reeves 
says,  because  It  was  understood  that  tbere 
would  be  no  objection  on  the  part  of  his 
sons  to  this  disposition  of  the  shares  of  Valde- 
mar, and  not  because  he  thought  that  the  tes- 
tator had  then  the  capacity  to  make  a  will 
which  would  stand  against  an  attack.  With 
the  exception  of  this  codicil,  the  codicil  of 
1885  stood  unchanged  until  the  execution  of 
the  will  In  question. 

On  March  17.  1900,  three  days  before  this 
will  was  signed,  the  testator  signed  another 
paper  by  which  he  directed  that  all  unset- 
tled accounts  between  himself  and  Theo- 
dore E.  should,  after  testator's  decease,  be 
referred   to   arbitrators,    to    determine   the 
amoont  owing  to  Theodore  E.  by  testator. 
This  paper  provides,  also,  that  the  amount 
shall  not  be  lessened  by  reason  of  the  bar 
of  the  statute  of  limitations,  which  bar  was 
expressly  waived.    This  paper  was  drawn 
from  instructions  given  to  him  by  Theodore 
E.  by  Mr.  Ware,  who  afterwards  drew  the 
-will.     It  was  signed  by  Mr.  Edwards  at  his 
borne,  and   witnessed   by  the  same   house- 
keeper who  witnessed  the  will.    At  this  time 
there  was  none  of  the  children  at  home, 
other  than  Theodore  E.   Valdemar  and  wife, 
■vrho  had  been  staying  with  Mr.  Edwards, 
bad  gone  to  Atlantic  City  to  remain  a  few 
«3ay8.    Three  days  after  the  -  execution  of 
-this  paper,  Theodore  E.  telephoned  for  Mr. 
Ware  to  come  to  testator's  house.    Mr.  Ware 
-^vent  to  the  bouse,  and  there  prepared  the 
-w^iU,  which  was  executed  in  the  presMice 
of  Theodore  B.  and  the  housekeeper;    Val- 
demar and  his  wife  being  still  absent    By 
direction  of  Theodore  E.,  the  execution  of 
-the  will  was  concealed  from  Valdemar  and 
-the  other  children.     Theodore  hi.  admits  that 
lie  told  the  housekeeper  to  be  silent  about 
It  and,  In  reply  to  the  query  why  be  did 
fio,  says  that  he  did  so  because  It  was  no 
one's   business   but  his   own.    On   further 
<3uestionlng  he  says  that  he  knew  that  if 
che  told  any  one  about  It  some  of  the  rest 
«>f  the  boys  would  have  Mr.  Reeves  out  there 
-Cbe  next  minute  they  could  get  hold  of  him, 
«nd  tbere  would  be  trouble  all  rotmd  then. 


This  explanation  of  Theodore  B.  la  perhaps 
the  strongest  testimony  In  the  case  that  the 
testator  was  In  a  low  mental  condition. 
Normally,  he  was  a  man  of  independent— 
Indeed,  of  obstinate — opinions  and  set  views. 
He  had  refused,  according  to  Theodore  E., 
to  make  any  arrangement  for  the  settlement 
of  the  accounts  between  Theodore  E.  and 
himself.  At  this  time  Theodore  B.  feared 
the  effect  of  an  interview  between  him  and 
the  other  sons  regarding  the  execution  of  the 
will.  Besides,  he  discarded  the  lawyer 
whom  the  testator  had  always  employed. 
and  brought  In  a  stranger.  He  thobgbt 
that  Mr.  Reeves  was  not  friendly  to  talm, 
because  Mr.  Reeves  had  told  him  on  the 
occasion  of  an  interview  between  Theodore 
B.,  bis  father,  and  himself,  that  he  was 
trying  tp  feather  his  own  nest  It  Is  entire- 
ly obvious  that  Theodore  B.  feared  the  effect 
of  a  consultation  between  Mr.  Reeves  and 
his  father,  as  well  as  the  Influence  of  the 
other  sons,  In  case  they  should  be  apprised 
of  the  execution  of  this  will.  Not  only  does 
this  conduct  of  Theodore  E.  display  bis  sense 
of  the  mental .  weakness  of  his  father,  but 
the  fact  that  his  father  consented  to  tbe 
substitution  of  a  stranger  in  place  of  his 
family  counsel  displays  that  he  was  not 
sensible  of  his  surroundings.  Then,  again, 
there  is  a  feature  in  the  will  itself  which. 
In  my  Judgment,  makes  In  the  same  direc- 
tion. Mr.  Ware  says  that  at  tbe  time  of 
the  execution  of  the  will  tbe  testator  «c- 
pressed  a  desire  to  leave  the  children  Just 
as  nearly  equal  as  possible.  As  the  will 
was  drawn,  all  his  property  was  to  be  di- 
vided equally;  the  portion  of  Theodore  B. 
to  be  In  addition  to  the  amount  owing  by 
tbe  testator  to  him,  provision  for  the  ascer- 
tainment of  which,  in  the  language  of  the 
will,  was  made  In  another  paper.  There  is 
not  a  word  said  about  the  debts  of  the  chil- 
dren. As  already  observed,  In  the  codicil 
of  October  15,  1895,  he  provides  that  the 
debts  of  the  children  should  be  deducted 
from  their  respective  shares.  These  debts, 
as  set  out  In  tbe  memorandums  executed 
on  July  8,  1896,  September  6,  1887,  and  De- 
cember 29,  1897,  range  from  none  against 
Julius  and  Leslie  to  |140  against  Otto,  $190 
against  Adolph,  $1,740  against  Theodore  E., 
$1,931.62  against  Devoux,  and  $5,140  against 
Odin.  There  is  nothing  to  show  that  tbe 
amount  of  these  debts  had  been  changed 
since  the  execution  of  the  last  memorandum. 
The  testator  in  1895  had  regarded,  very  prop- 
erly, the  charging  of  these  debts  against  the 
share  of  each  child  as  a  radical  part  of  his 
scheme  of  testamentary  division.  In  1900 
it  was  equally  important  perhaps  more  so. 
In  view  of  the  small  amount  of  the  estate. 
Testator  notes  in  his  memorandum  that  for 
some  of  these  claims  there  was  no  written 
evidence,  and  it  is  obvious  that  at  tbe  time 
of  tbe  execution  of  the  last  will  most  of 
them  were  uncollectible,  by  reason  of  the 
bar  of  time.    I  am  convinced 
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tetaoe*  of  theaa  elalnu  asalnst  bla  boiib  wxa 
nat  In  hU  mind  on  March  20.  1900.  I  tUnk 
that  while  he  had  the  power  to  recall  the 
real  estate  around  blm,  which  was  so  famil- 
iar, he  did  not  have  the  itower  to  recall  the 
terms  of  his  previous  codicil  of  1885,  nor 
the  fact  of  the  ezisteice  of  the  debts  of 
his  childrea.  In  my  Judgment,  this  power 
was  essential  to  a  valid  execution  of  the 
wUL 

In  respect  to  Theodore  IL's  connection 
with  the  execution  of  this  will,  he  denies 
that  he  urged  or  even  first  suggested  that 
his  father  should  make  a  will.  His  account 
is  that  upon  the  occasion  when  the  will  was 
signed  his  father  said  that  he  wanted  to 
make  a  will,  and  that  witness  asked  him 
several  questions  about  It,  and  then  testator 
asked  him  If  he  would  get  somebody  to 
make  a  will;  that  witness  said  that  Mr. 
Ware  would  he  a  good  one  to  get,  and  tes- 
tator r^>Ued,  "Well,  you  can  get  him."  The- 
od<Hre  E.  also  says  that  he  did  not  know 
what  was  In  the  wlU.  If  he  means  by  this 
that  he  did  not  see  the  will,  and  that  he 
was  not  told  by  Mr.  Ware  what  had  been 
written  In  the  will,  I  have  no  doubt  his 
statement  Is  true.  Whether  he  had  previ- 
ous knowledge  of  what  was  to  be  the  con- 
tents of  that  will  Is  another  matter.  He 
admits  that  he  asked  86V»al  questions  about 
it  of  the  testator  before  sending  for  Mr. 
Ware^  but  he  does  not  say  upon  what  sub- 
ject the  questions  were  addressed  to  the  tes- 
tator. .He  had  been  offldous  In  suggesting 
the  iwper  signed  by  his  father  three  days 
before,  and  had  had  It  drawn,  and  saw  that 
it  was  signed.  It  is  in  the  highest  degree 
probable  that  In  that  oonvcfsatlon  he  not 
merely  ascatalned,  but  suggested,  the  con- 
tents of  the  will,  at  least  In  so  far  as  the 
will  contained  a  recognition  of  the  previous 
paper  signed  by  the  testator.  It  is  urged, 
however,  tliat  l.t  Is  proven  that  after  bis 
wife's  death  the  testator  had  repeatedly  ex- 
pressed .  a  wish  to  make  a  new  will,  and 
there  Is  no  doubt  that  he  had  so  expressed 
hlwsflf.  He  had  so  told  Dr.  Davis,  who. 
dtavaded  blm,  and  Mr.  Beeves,  who  told 
hint  it  was  unnecessary.  He  had  become 
possessed  with  the  notion. that  bis  wife's 
death  made  It  necessary  to  make  such  a 
wiU.  When  told  otherwise,  he  abandoned 
bis  totention;  then  would  forget  and  speak 
of  It  again.  Besides,  I  have  no  doubt  he 
was  iaflaenced  by  a  vague  fear  that  Theo- 
dore E.  would  make  trouble.  Ete  had  dis- 
trusted Theodore  B.  as  tricky,  and  disliked 
him  as  overbearing.  As  he  became  weak 
and  bis  power  of  resistance  diminished,  his 
fear  of  future  trouble  between  the  children 
took  possession  of  his  debilitated  mind. 
This  trouble  he  feared  from  Theodore  £>.'• 
mastwful  disposition,  and  his  fear  was  ang- 
BMOted  as  his  mental  powers  decreased. 
He  was  In  a  mood  to  do  anything  suggested 
by  Theodore  E.,  and  In  this  mood  he  signed 
tbs  paper  of  March  17th,  for  the  first  time 


recognising  Theodore  BL's  dalm  against  blm. 
and  provided  that  the  amount  slMxild  be 
ascertained  after  his  own  lips  were  closed 
by  death,  and  without  providing  bow  the 
arbitrators  should  be  chosen.  In  my  Judg- 
ment, even  if  the  testator's  mind  -was  sncb 
that  he  could  have  made  a  will  if  be  had 
done  so  uninfluMiced,  yet  the  circumstances 
show  that  he  never  would  have  made  this 
will  unless  influoiced  by  Theodore  S.  to  a 
degree  which,  in  view  of  the  testator's  men- 
tal condition,  was  undue. 


CITY  OP  ATLANTIC  CITT  v.  ATr.AI(TIC 

CITT  STEBL-PIBH  CO. 

(Court  of  dhancery  of  New  Jersey.    July  10, 

1901.) 

HIOHWATS— DEDICATION— COVBNANTS  —  USE- 
RBSTRICTIONS—PIBRS— ADMISSION  FBB— EN- 
TERTAINMENTS—UUNIOIPAL  CORPORATION- 
BEACH  WALKS-CONDITIONS— DBLIVKRT  OF 
DEED. 

1.  Defendant's  grantor,  with  many  other 
beach  owners,  entered  Into  an  agreement  with 
Atlantic  City  bv  which  they  dedicated  a  rieht 
of  way  across  their  lands,  and  covenanted  that 
they  would  not  erect  or  allow  to  be  erected  os 
the  land,  on  the  ocean  side  thereof,  any  strac- 
tnre,  except  as  by  ordinance  provided,  and  that 
this  covenant  should  run  with  the  land,  provid- 
ed that  the  grantors  i^onld  not  be  prohibited 
from  building  a  pier  at  least  1,000  feet  long. 
and  should  not  penult  the  sale  of  any  com- 
modities on  the  same,  and  be  confined  to  the 
charging  only  an  entrance  fee.  Defendant  con- 
structed the  pier,  t«  which  it  charged  bd  ad- 
mission fee,  and  also  constructed  buildings 
thereon  In  which  entertainments  were  held,  for 
admission  to  which  it  charged  additional  fees. 
Btld,  that  the  charging  of  such  additional  fees 
was  a  violation  of  the  covenant,  and  should  be 
enjoined. 

2.  A  deed  dedicating  to  a  city  a  right  of  way 
along  the  beach  covenanted  (hat  no  building  or 
structure  should  be  erected  on  the  ocean  side 
tiiereof,  provided  that  the  grantor  should  not 
be  prohibited  from  building  a  pier,  and  be  con- 
ftied  to  charging  only  an  entrance  fee.  Hiid. 
that  the  proviso  merely  modified  the  covenant 
agsinst  any  structures,  by  relieving  the  grantor 
rrom  it  so  far  as  to  permit  the  building  a  pier 
on  which  only  the  tnings  provided  for  should 
he  done. 

3.  A  deed  dedicating  to  Atlantic  CSty  a  right 
of  way  along  the  beach  covenanted  that  no 
structures  should  be  erected  on  the  ocean  side 
thereof.  Htid,-  that  the  city,  as  tmstee  for  the 
public,  had  inherent  power  to  accept  the  deed 
and  covenant  and  enforce  the  covenant,  and 
might  also  do  so  nnder  P.  L.  1^,  p.  206.  P. 
L.  1890,  p.  158,  and  P.  L.  189&  p.  18.  em- 
powering cities  to  construct  driveways  and 
walks  on  the  beach,  and  regulate  the  nsa  there- 
of, and  accept  dedications  therefor. 

4.  Where  the  grantor  in  a  dedication  deed  of 
a  right  of  way  along  a  beach  afterwards  deed- 
ed the  land  to  a  corporation  ef  which  he  was 
one  of  the  organizers,  and  principal  atoekhold- 
er,  a  director,  and  the  treasurer,  the  coriiora- 
tion  is  bound  with  notice  of  tiie  covenants  con- 
tained in  the  dedication  deed. 

5.  Where  a  landowner,  with  many  othen, 
joined  In  a  dedication  deed  of  a  right  of  way 
along  a  beach,  with  covenants  against  struc- 
tures on  the  ocean  side  thereof,  the  easemrat 
and  restrictions  can  be  enforced  not  only 
against  Bivch  grantors,  but  also  against  their 
grantees. 

6.  Where  the  owner  of  land  along  a  beach 
granted  a  right  of  iray,  with  eovsoants  against 
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iny  Btmctnrea  on  th«  oc«an  bM«  thereof,  Mc- 
?ept  a  pier  of  certain  dimensionB  and  for  pre- 
scribed use,  and  afterwards  obtained  license 
Crom  the  state  to  build  a  pier,  the  license  gave 
ao  right  to  Tiolate  the  covenant. 

7.  A.  dedication  deed  of  a  right  of  way  along 
a  beach  provided  that  whenever,  becaase  of 
accretion,  the  high-water  line  diottld  be  not 
eas  than  800  feet  oceanward  from  the  present 
location,  the  city  conncil  should,  at  the  written 
request  of  the  grantors,  cause  the  walk  to  be 
Btoved  oceanward.  Held,  that  under  Acts  1886, 
p.  18,  S  2,  investing  the  common  council  with 
power  to  relocate  public  walks,  and  to  recover 
any  land  theretofore  dedicated  on  the  owner 
ledicating  a  new  right  of  way,  such  condition 
in  the  deed  did  not  render  it  invalid. 

&  A  covenant  in  a  deed  dedicating  a  right  of 
way  that  the  city  conncil  shall  not  grant  a 
right  of  way  over  the  same  to  any  railway 
company  is  a  legitimate  limitation  of  the  dedi- 
catory purpose. 

9.  A  person  circulating  a  dedication  deed  for 
dlgnatores  of  owners  of  land  '  along  a  beach 
told  defendant'*  gra«tor  that  they  were  getting 
every  one  to  sign,  to  which  he  replied  that.  If 
fhey  did  not  get  every  one  to  sign,  he  would 
not  sign.  He  then  signed  the  deed.  After  all 
beach  owners  except  two  or  three  had  signed 
the  deed,  the  city  constmcted  a  walk  along  the 
beach  on  the  strip  dedicated.  Httd  that,  after 
the  walk  was  built  without  objection,  defendant 
could  not  object  that  the  deed  was  in  escrow 
until  all  signatures  were  obtained,  and  had  not 
been  delivered. 

Action  by  the  dty  of  Atlantic  City  against 
the  Atlantic  City  8teel-Pl«-  Company.  De- 
cree tot  complainant 

Godfrey  &  Godfrey,  for  complainant  Al- 
len B.  Bndlcott  for  defendant 

RBED,  V.  C.  This  snlt  is  brought  to  re- 
strain the  defendant  from  selling  commodi- 
ties  on  its  pier,  and  from  charging  a  fee  for 
witnessing  mnslcal  and  other  entertainments 
upon  the  pier,  other  tlian  a  fee  charged  for 
entrance  to  the  pier.  The  city  rests  its  case 
upon  an  easement  deed  made  to  It  by  the 
predecessor  In  title  of  the  defendant  In  1889 
(P.  L.  1889,  p.  200)  an  act  was  passed  em- 
powering cities  located  on  or  near  the  ocean, 
embracing  within  their  limits  or  jurisdiction 
any  beach  or  ocean  front  to  lay  out  and  open 
streets  and  driveways,  and  to  construct  pub- 
lic walks  along  and  upon  the  beach  or  ocean 
front  and  to  grade  and  otherwise  Improve 
tbe  same,  and  to  regulate  the  use  thereof. 
By  a  supplement  to  this  act  (P.  L.  1890,  p. 
159)  It  was  provided  that  any  walk  construct- 
ed upon  any  such  street  so  laid  out  should  be 
elevated  above  the  surface  of  the  ground,  and 
be  constmcted  on  piling  or  other  supports 
placed  In  the  street,  and  when  such  elevated 
walk  should  be  ccmstructed  the  dty  could  per- 
mit purchases  to  be  made  from  contiguous 
property  on  tbe  landward  side,  or  side  most 
remote  from  the  ocean.  By  this  act  the  city 
was  authorized  to  accept  any  dedication  of 
lands  or  rights  which  might  be  made  for  the 
purpose  of  enabling  such  city  to  open  and 
lay  out  such  street  or  for  the  purpose  of  con- 
structing any  sueh  walk,  or  for  the  purpose 
of  making  any  improvement  In  or  to  the 
same.  By  another  supplement  (P.  L.  1896, 
p.  18)  the  common  council  of  any  sneh  dty 


WW  mtborlBed  to  raloeate  in  whole  or  in  part 
a»y  public  walk  or  walks  which  may  have 
been  or  may  thereafter  be  constructed  or  built 
Oeoige  W.  Jackson,  by  two  deeds  from  John 
F.  Starr,— one  made  on  September  4,  1884, 
and  tbe  other  February  6,  1884,— got  a  title 
to  a  strip  of  land  160  feet  in  width  on  the 
wesrt  side  of  Virginia  arenne,  nmnlng  from 
a  point  distant  1,260  feet  from  the  center  line 
of  Pacific  avenue  to  tbe  high-water  line  of  the 
Atlantic  Ocean.  On  April  80,  1896,  George 
W.  Jackson,  with  many  other  beach  owners, 
myterei  into  an  agreement  with  Atlantic 
City.  By  this  agreement  they  dedicated  to 
Atlantic  City  a  right  of  way  over  their  re- 
spective lands  60  feet  In  width.  In  the  agree- 
B>ent  tbe  grantors  covenanted  as  fallows: 
"We  win  not  put  or  erect  «r  allow  to  be 
placed  or  erected,  on  tbe  land  hereby  granted, 
or  on  the  ocean  aide  thereof,  any  building  or 
structure  except  as  by  ordinance  provided, 
and  covenant  that  the  above  covenant  shall 
run  with  the  land:  provided,  that  tbe  gran- 
tors shall  not  be  prohibited  from  bnlldlng  a 
pier  in  front  of  their  property,  and  connect- 
ing the  same  to  the  new  board  walk  about 
to  be  erected;  and  upon  tbe  further  condltioD 
that  the  said  pier  shall  be  at  least  ohe  thou- 
sand feet  hi  lengfth,  extending  into  the  ocean 
beyond  the  present  sixty-foot  strip,  and  con- 
structed of  iron  or  steel,  and  shall  not  penult 
the  sale  of  any  commodities  upon  the  same, 
and  be  confined  to  the  charging  only  an  en- 
trance fee."  The  60-foot  strip  so  dedicated 
by  Jackson  ran  over  this  160-foot  lot  convey- 
ed to  him  by  Mr.  Starr.  It  was  located  above 
high-water  mark.  On  October  7,  1897,  Jack- 
son procured  from  the  state  of  New  Jersey 
the  right  to  the  land  under  water  in  front  of 
his  riparian  property.  On  October  20,  1897, 
Jackson  conveyed  the  land  which  he  had 
bought  from  Starr  to  the  Atlantic  Oily  Steel- 
Pier  Company,  and  on  January  4,  1886,  con- 
veyed to  the  same  company  bis  riparian  title. 
The  Atlantic  City  Steel-Pier  Oempany  subse- 
quently built  a  pter  upon  this  properly,  and 
attached  tbe  same  to  the  board  walk.  To 
ttis  pier  the  company  has  been  accustomed 
to  charge  an  entraaee  fee  of  10  cents.  In, 
addition  it  has  charged  for  entrance  to  an  in-' 
closed  hall  upon  the  oceanward  end  of  the 
pier,  whero  Innes'  Band  played,  an  additional 
fee  of  10,  26,  or  60  cents.  Additional  fees 
were  charged  for  reserved  seats  in  another 
building,  where  cake  walks  and  similar  enter- 
tainments were  held.  It  is  Inelsted  that  these 
charges,  other  than  the  entrance  fee,  wertt 
made  in  violation  of  the  covenants  already 
displayed. 

The  main  question  Is  Wheth«,  assnrninf 
(hat  the  agreement  Is  ralhl,  the  defendant 
has  violated  Its  terms  by  its  (Charge  of  an  en- 
tnuiee  fee  into  the  band  hall,  and  by  its 
charge  for  reserved  seats  in  certain  portions 
of  the  amusement  hall  where  the  cake  walks 
occurred.  I  am  constrained  to  the  condnslon 
that  these  charges  are  in  violation  of  tbe 
tegnns  of  tbe  agreement    Reading  the  entire 
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danae,— not  merely  that  part  directed  agalnat 
the  sale  of  commodities,  but  IncludlnK  the 
limitation  In  respect  to  what  should  be  char- 
ged.—the  natural  construction  of  the  agree- 
ment seems  to  me  to  be  that  any  additional 
charge  for  admission  to  any  part  of  the  pier, 
after  the  payment  of  the  entrance  fee,  con- 
flicts with  the  restriction  which  the  grantors 
imposed  upon  themselves,  namely,  that  they 
should  be  confined  to  charging  only  an  en- 
trance fee.  It  seems  too  obvious  tor  discus- 
sion that  the  fees  charged  after  the  visitor 
has  entered  upon  the  pier  are  not  entrance 
fees.  If  not,  then  the  purpose  of  the  agree- 
ment, as  well  as  Its  literal  words,  forbid  this 
collecticm. 

It  Is  said  on  the  part  of  the  defendant 
that  the  covenant  contained  In  the  proviso 
ts  an  enabling,  and  not  a  restrictive,  cove- 
nant. It  is,  however,  ];)erceived  that  the 
agreement  itself  contains  a  clear  restriction 
against  placing  any  obstruction  upon  the 
ocean  side  of  the  board  walk.  The  proviso 
merely  modifies  the  restriction  by  relieving 
the  grantor  from  it  so  far  as  to  permit  the 
building  of  a  pier  of  a  certain  length,  upon 
which  certain  things  shall  be  done.  The 
restriction  is  operative  except  In  so  far  as 
the  proviso  relieves  It  of  its  operative  force. 
The  grantor,  therefore,  must  show  that  its 
structure,  in  form  and  in  use,  comes  within 
the  exceptive  words  of  the  proviso. 

It  la  again  insisted  by  the  connsd  for  de- 
fendant that  the  agreement  is  unenforce- 
able, because  It  U  ultra  vires.  This  Insist- 
ence is  grounded  upon  the  terms  of  the  sup- 
plement of  1890,  by  which  the  dty  la  au- 
thorized to  accept  any  dedication  for  the 
purpose  of  enabling  the  dty  to  open  and 
lay  ont  a  street  and  build  and  improve  a 
board  walk.  It  is  argued  that,  while  a 
dedication  of  the  land  upon  which  a  board 
walk  is  to  be  built  Is  within  the  pow^  so 
granted  to  the  dty,  an  agreement  in  respect 
to  other  lands  Is  entirely  aside  from  the 
provisions  of  the  act  The  language  of  the 
act  is  broad.  It  does  not  confine  the  city 
to  the  acceptance  of  land  upon  which  the 
walk  is  to  be  constructed.  It  may  accept 
any  land  or  rights  for  the  purpose  of  mak- 
ing any  Improvement  In  or  to  the  street  or 
walk.  But  assume  that  the  act  Is  as  nar- 
row as  the  defendants  insist  It  cannot  be 
successfnlly  contended  that  Atlantic  City, 
as  trustee  for  the  public,  would  not  have 
the  right  to  accept  a  dedication  of  lands  for 
a  public  purpose  without  express  legislative 
authority.  Such  a  grant  is  effectual  even 
without  trustees.  All  the  land  oceanward 
of  the  board  walk  could  have  been  dedi- 
cated by  its  owners  as  a  park  or  boulevard 
or  public  bathing  ground,  or  for  any  other 
purpose.  Now,  the  agreement  as  I  construe 
it  contains  a  grant  to  the  public  of  a  right 
In  the  nature  of  an  easement  It  indirect- 
ly, by  a  negative  covenant  grants  a  right 
of  light  air,  and  view  over  and  across  the 
oceanward  land  from  the  board  walk.    This 


right  is  limited  by  a  reservation  to  tbe  don- 
ors of  the  privilege  of  placing  thereon  a 
certain  kind  of  structure.  And  the  uses  to 
which  those  structures  shall  be  confined  is 
defined,  for  the  purpose  of  regulating  the 
kind  of  structure  and  the  number  of  struc- 
tures which  could  be,  and  wonld  likely  be, 
erected.  Tbe  owners  have  themselves  lim- 
ited the  nses  to  which  such  structures  may- 
be put  Such  a  restricted  grant  In  my  judg- 
ment tbe  dty  may  accept  and,  as  the  rep- 
resentatlve  and  trustee  of  tbe  public,  may 
invoke  the  Judicial  arm  of  the  govemment 
to  protect 

It  Is  again  urged  that  the  defendant  took 
title  from  Jackson  without  notice  of  the 
restriction  which  Jackson  had  put  tipon  tbe 
property  by  his  dedication  deed.  If  tbe 
agreement  as  recorded  was  not  constructive 
notice,  It  appears  that  Jackson  hlms^f  was 
one  of  the  organizers,  and  principal  stock- 
holder, a  director,  and  treasurer,  of  the  de- 
fendant company.  It  is  absurd,  under  these 
conditions,  to  say  that  the  defendant  bad 
not  notice  of  the  restriction,  and  It  Is  npon 
the  ground  of  notice  that  equity  enforced 
these  restrictive  covenants  against  the  gran- 
tee of  tbe  covenantor. 

It  Is  argued  that  the  covenant  imposed  a 
burden  upon  Jackson's  land  which  is  Illegal, 
and  which.  If  legal,  does  not  burden  tbe 
land  In  the  hands  of  Jackson's  grantee.  The 
case  of  Brewer  v.  Marshall,  18  N.  J.  Eq. 
337,  8.  c.  on  appeal,  19  N.  J.  Eq.  537,  97  Am. 
Dec.  679,  is  Invoked  In  support  of  this  prop- 
osition. In  that  case  one  who  sold  one  piece 
of  land  bargained  with  his  vendee  that  be 
(the  grantor)  would  not  sell  any  marl  from 
bis  adjoining  property.  This  covenant  was 
held  illegal  because  In  restraint  of  trade; 
and  It  was  held  that  even  if  legal  and  bind- 
ing personally  upon  tbe  gi'antor,  it  was  one 
that  would  not  run  with  the  land  into  the 
hands  of  a  purchasor,  although  such  pur- 
chaser took  title  with  notice  of  the  cove- 
nant The  covenant  in  the  present  case  is, 
as  already  remarked,  practically  to  secure 
an  easement;  and  easements  may  be  impos- 
ed upon  the  land  by  its  ownor,  and  the  bui^ 
den  of  such  imposition  wIU  run  with  the 
land.  Then,  again,  this  covenant  is  one  of 
many  similar  covenants  entered  into  by  a 
body  of  covenantors  as  part  of  a  common 
scheme  for  the  mutual  advantage  of  each 
and  all  such  covenantors.  This  feature,  in 
my  judgment  brings  it  within  the  excep- 
tional class  of  cases  discussed  by  Chief  Jus- 
tice Beasley  in  Brewer  v.  MarshalL 

It  is  again  Insisted  that  the  restriction 
does  not  affect  that  part  of  the  pier  which  la 
erected  upon  the  land  included  in  the  ripa- 
rian grant  In  support  of  this  contention 
testimony  was  introduced  to  show  that  Jack- 
son, when  he  took  the  riparian  title,  did  so 
as  trustee  for  the  pier  company,  and  convey- 
ed the  same  to  the  said  pier  company  on 
January  4,  1898,  without  consideration.  I  do 
not  perceive  how  this  fact  even  If  the  deed 
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Btivnld  be  so  refonned  aa  to  make  Jackson  a 
grantee  In  trust,  would  change  the  liabilities 
of  the  defendant    The  riparian  license  was 
but  an  Incident  of  the  ownersbip  of  the  rlpa. 
Tlie  covenant  Itself  exhibited  plainly  that 
the  acquisition  of  the  state's  license  to  wharf 
out  beyond  high-water  mark  was  within  tha 
contemplation  of  the  parties  at  the  time  of 
Its  execution.    No  piei-  1,000  feet  in  length 
from  the  board  walk  could  be  erected  unlesa 
by   the  state's  permission.    But,  again,  the 
covenant  not  merely  prohibits  the  placing  of 
buildings  upon  the  remaining  land  of  the 
grantor,  cceanward  of  the  board  walk,  but 
provides  that  he  will  not  erect  or  allow  to 
be  erected  any  building  on  the  land  granted, 
or  on  the  ocean  side  thereof;   that  is,  any- 
where oceanward  of  the  (iO-foot  strip.    When 
the  license  was  obtained  by  the  owner  of  the 
rlpa,— and  it  was  obtainable  only  because  he 
vpaa  such  owner,— the  right  was  taken,  in 
my  Judgment,  subject  to  these  restrictions. 
But  suppose  that  the  right  acquired  from 
the  state  was  free  from  the  operation  of  the 
covenant?    Jackson  admittedly  owned  land 
between  the  board  walk  and  ordinary  high- 
water  mark.    Upon  that  land  a  portion  of  the 
pier  connected  with  the  board  walk  Is  built. 
He  had  no  right  to  build  that  portion  of  the 
pier,  unless  it  was  part  of  a  structure  1,000 
teet  long,  upon  which  no  commodities  should 
be  sold,  and  to  which  an  entrance  fee  only 
should  be  charged.    Therefore  the  existence 
of  that  part  of  the  pier,  standing  ui)on  land 
above  ordinary  high-water  mark,  is  a  viola- 
tion of  the  covenant,  because  the  grantor  has 
not  conformed  to  the  requirements  of  the 
proviso. 

The  point  is  also  taken  by  the  defendants 
that  there  are  Incorporated  in  the  dedication 
deeds  a  covenant  or  condition  for  the  ben^t 
of  the  dedicators  which  is  ultra  vires,  and  so 
beyond  the  power  of  the  city  to  execute. 
The  first  of  these  is  as  follows:  "Whenever, 
because  of  the  formation  of  land  by  accre- 
tion, the  high-water  line  shall  not  be  less 
than  three  hundred  feet  oceanward  from  the 
present  location,  the  city  council,  shall,  upon 
the  written  request  of  the  grantors  owning 
not  less  than  three  contiguous  squares  of 
land  who  shall  have  the  right  of  way  for  such 
purpose,  cause  the  same  to  be  moved  ocean- 
ward  said  three  hundred  feet  or  any  less 
distance  that  such  owners  and  city  council 
may  agree  upon."  The  act  of  1896  (page  18, 
§  2)  Invests  the  common  council  with  power 
to  relocate  in  whole  or  in  part  a  public  walk 
or  walks  which  may  have  been  constructed 
and  built,  or  may  hereafter  be  constructed 
and  built,  etc.  Section  3  provides  for  the 
reconveyance  of  any  land  theretofore  dedi- 
cated, upon  the  owners  dedicating  a  new 
right  of  way.  Aside  from  the  fact  that  there 
has  been  no  breach  of  this  covenent,  it  ap- 
pears that  by  the  legislation  of  1896  plenary 
power  :1a  conferred  upon  the  city  council  to 
make  the  required  change  of  location  In  ac- 
cordance with  the  covenant    There  la  also 


a  covenant  in  the  deed  of  dedication  that  tbe 
city  council  shall  not  grant  a  right  of  way 
to  any  railway  company  or  dtreet-railway 
company  over  and  along  the  same.  What  the 
word  "same''  refers  to  is  indefinite,  but  pre- 
sumably. It  refers  to  the  right  of  way.  This 
covenant  la  also  said  to  be  a  nullity,  but  tt 
seems  to  be  a  limitation  of  the  dedicatoiy 
purpose  entirely  legitimate. 

Again,  the  defense  is  interposed  that  tt 
was  represented  to  Mr.  Jackson,  as  an  in- 
ducement for  his  execution  of  tbe  dedicatory 
deed,  that  the  deeds  from  all  tbe  other  own- 
ers along  the  walk  were  to  be  obtained,  and 
that  unless  they  were  obtained  this  deed 
would  be  a  nullity.  Jackson  says  that  some 
twp  weeks  previous  to  his  signing  the  deed- 
Judge  Bndicott  and  Judge  Thompson  came  to- 
see  him  and  read  over  the  easement  deed. 
He  says  that  he  then  refused  to  sign  tbe  - 
same  unless  a  clause  was  inserted  permitting 
him  to  build  a  pier.  Two  or  three  weeks- 
afterwards,  he  says.  Judge  Kndicott  came 
again,  and  had  the  article  about  the  pier  in- 
serted in  the  deed,  and  then  he  (Jadcson) 
signed  it  At  that  time,  he  says,  Judge  Bndi- 
cott said  to  him,  "We  are  getting  every  one 
to  sign  this  easement  deed;"  that  he  (Jack- 
son) replied,  "If  you  don't  get  every  one  te- 
sign  the  easement  deeds,  then  I  won't  sign,r* 
and  Judge  Endlcott  replied:  "If  we  dont 
get  every  one  to  sign  it  then  it  would  not 
be  worth  anything."  Now,  it  appears,  as  » 
fact  that  two  or  tliree  out  of  the  numeron* 
beach  owners  have  failed  to  make  similar 
deeds.  The  defense,  it  is  perceived,  rests, 
not  upon  any  condition  inserted  in  tbe  deed, 
but  ujwn  a  verbal  statement  alleged  to  have 
been  made  previous  to  their  execution. 
There  is  no  insistence  that  any  representa- 
tion was  fraudulently  made  as  an  induce- 
ment and  there  is  nothing  in  tbe  pleadings 
or  testimony  to  support  such  a  defense.  The- 
defense  raised,  if  it  has  any  substance,  must 
stand  upon  the  notion  that  the  delivery  of 
tbe  deed  to  Judge  Endlcott  was  in  escrow. 
Now,  if  Judge  Endlcott  was  the  agent  of  tlte- 
grantee,  the  deed  was  absolutely  delivered. 
Again  the  conversation  between  Judge  Ein- 
dicott  and  Mr.  Jackson,  as  detailed,  seems  to 
raise  merely  an  expectation  or  promise  that- 
something  in  the  future  would  be  done. 
This  is  not  a  delivery  In  escrow.  Ordinary 
v.  Thatcher,  41  N.  J.  Law,  403,  32  Am.  Bep. 
225.  That  words  of  the  kind  stated  were 
employed  Is,  I  think,  entirely  probable.  I 
have  no  doubt  there  was  a  general  under- 
standing that  the  scheme  required  deeds 
from  all  the  beach  owners  along  the  right 
of  way.  The  groundwork  of  tbe  scheme  was- 
a  common  surrender  by  such  qwners  of  a  cer- 
tain degree  of  control  over  their  own  proper-^ 
ty  in  consideration  of  the  benefit  that  would 
accrue  to  them  from  similar  conduct  on. 
the  part  of  the  other  owners.  If  the  comt 
plainant  had  attempted  to  hold  the  defend- 
ants to  their  covenant,  while  all  or  most  of 
the  beach  owners  refused  .to  make  aimilac- 
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deeds.  It  would  hare  presented  a  case  of 
hard^lp  In  the  hlgbest  degree  Inequitable. 
Bat  in  ttii*  Instance  the  scheme  is  substan- 
tiaUy  executed.  Out  of  the  very  numerous 
beach  owners,  as  already  remarked,  two  or 
tliree  only  have  not  yet  made  their  deed*. 
These  owners,  so  far  as  appears,  are  not  in 
ttie  vicinity  of  the  land  of  these  owners. 
The  defendants  have  been  silent  while  all 
the  improvements  have  been  made.  They 
knew  that  the  city  was  buUdlng  upon  the 
land  In  question  by  reason  of  the  license 
which  they  had  given  in  the  deed.  Under 
any  aspect  in  which  the  facts  can  be  viewed. 
It  is  now  too  late  for  the  defendants  to  say 
that  there  was  no  delivery  of  their  deed  of 
dedication  to  the  city.  I  will  advise  a  de- 
cree for  the  complainant. 


In  re  BARBER'S  WILI* 

(Prerogative  Court  of  New  Jersey.    Jan.  2, 

1900.) 

WILLS— TBaXAMENTARY   CAPACITY— TJNDOB 

INFLUENCE— BVIDHNCEl—SUFFICIBNCT 

—BURDEN  OF  PROOF. 

1.  Testator  Buffered  with  Bright's  disease, 
and  for  some  time  prior  to  the  execution  of  his 
will  was  confined  to  his  room;  being  enfeebled 
by  the  disease,  and  affected  by  dropsical  symp- 
toms which  accompanied  it.  He  was  also  ir- 
rational at  times  from  the  result  of  narcotics. 
On  March  30th  preceding  the  execution  of  his 
will  he  executed  a  lease,  requiring  it  to  be  read 
to  liim,  and  objecting  to  an  error  made  by  the 
person  in  reading  it.  Testator  died  April  9th. 
His  attending  physician  gave  evidence  favora- 
ble to  his  testamentary  capacity  at  the  time  of 
the  execution  of  his  will.  Held  sufficient  to 
■how  testamentary  capacity. 

2.  Testator  was  enfeebled  with  disease,  and 
lived  with  his  wife  and  certain  children  at 
home;  other  children  living  elsewhere  and  visit- 
ing him  occaslonally.  He  had  previously  de- 
clared his  intention  not  to  malie  a  will.  Under 
bis  will  certain  children  living  at  home  received 
a  larger  share  of  his  property  than  they  would 
bare  had  if  he  had  died  intestate.  There  was 
evidence  that  his  wife  had  suggested  to  lilm 
that  it  would  I>e  unfair  to  his  other  ctuldren  if 
a  certain  child  should  receive  an  equal  share  of 
his  estate,  owing  to  his  previous  gifts  to  her. 
Beld,  that  the  evidence  was  insufficient  to  show 
tuidue  influence  on  the  part  of  his  wife  and  chil- 
dren who  resided  at  home. 

3.  The  evidence  was  not  sufficient  to  cast  the 
burden  of  proof  of  establishing  that  the  will 
was  the  act  of  the  testator's  own  volition  on 
the  proponents. 

Appeal  from  orpfaans'  court,  Bergen  coun- 
ty. 

In  the  mattes-  of  tbe  will  of  James  Barber, 
deceased.  Caveat  by  certain  heirs  against 
tbe  probate  of  tbe  will.  From  a  decree  ad- 
mitting the  will  t*  probate,  caveators  ap- 
peal.   Affirmed. 

George  Whltefleld  Betts,  Jr.,  for  appel- 
lants.   Cornelius  Doremus,  for  respondents. 

MA6IE,  Ordinary.  The  decree  appealed 
from  in  this  cause  was.  made  by  the  Bergen 
county  orphans'  court.  It  admitted  to  pro- 
bate a  paper  writing  as  tbe  last  will  and 
testament  of  James  Barber,  deceased,  and 


issued  letters  testameBtai 
case  discloses  the  followli 
lants  are  a  daughter  and  t 
who  filed  R  caveat  in  th 
against  tbe  probate  of  the 
Respondents  are  tbe  widoi 
of  deceased,  who  were  i 
ezecntrices.  Besides  the 
above,  deceased  left  aaot 
daughter,  and  two  sons  o: 
All  these  persons  are  b< 
the  alleged  will.  The  wide 
by  what  the  law  would  gi 
personal  and  real  estate  < 
had  died  intestate.  The  i 
tate  is  directed  to  be  divid4 
and  one  of  such  shares  is 
each  of  the  five  children,  a: 
grandchildren,  to  be  dividi 
It  is,  however,  directed  t 
the  share  of  his  daughter  ] 
of  the  appellants,  there  si 
fll,474.80,  as  and  for  mon 
to  herlnthe  testator's  llfeti 
the  share  of  his  son  Wlllit 
lant,  there  should  be  de< 
the  same  reason;  that  froi 
son  Frederick  there  shouk 
000  for  the  sftme  reason;  t 
share  of  the  two  grandson 
deducted  ^5,000  as  and  for 
lent  to  their  father  while 
additional  provisions  in  th 
those  directing  the  paym 
debts,  and  appointing  his 
daughter  his  executrlces. 

Appellants  first  claim  th 
pealed  from  was  erroneous! 
ground  that  the  evidence  bi 
court  showed  that  decea 
1900,  when  the  paper  was 
possess  testamentary  cap 
else  age  of  deceased  does 
proofs,  but  it  must  have  b 
middle  life.  He  had  sulfei 
from  Bright's  disease,  and 
cution  of  the  paper  had 
his  home  and  his  room.  1 
feebled  by  the  disease,  an 
dropsical  symptoms  whiel 
At  times  be  was  somnoleD 
to  what  went  on  aiMut  h 
he  was  irrational,  but  tht 
indicate  that  the  latter  con 
suit  of  narcotics  adminlstc 
he  was  not  constantly  in 
tlon,  and  It  appears  that 
preceding  the  execution  c 
executed  a  lease  containli 
visions,  with  apparent  int 
ed  by  his  requiring  it  to  be 
by  remarking  to  the  officei 
take  his  acknowledgment, 
roneously  read  a  paragrai 
It  over  correctly,  that  he  i 
something  wrong  In  tbe 
read.  He  died  on  April  8 
dition  In  which  deceased 
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t  the  esecntloii  of  this  paper  requlra*  a 
arefnl  scrutiny  of  tbe  evidence  In  passing 
pon  the  qnestion  of  his  testamentary  ca- 
aclty.  Bach  acratlny  has  been  given  the 
rhole  evidence,  with  the  result  that  I  have 
Bached  the  conclusion  that,  notwltbstand- 
ig  disease  and  weakness,  the  testator  had 
hat  degree  of  capacity  which  under  our 
iws  permitted  a  testamentary  disposition 
f  property.  It  ts  unnecessary  to  analyze 
he  proofs.  The  evidence  of  Dr.  Terry,  one 
f  the  subscribing  witnesses,  who  had  beat 
he  attending  physician  of  deceased  for  at 
}ast  20  years.  Is  so  satisfactory  upon  tbe 
ubject  of  the  capacity  of  deceased  at  the 
Ime  of  execution  that  It  overcomes  any  In- 
erence  which  might  be  drawn  from  previ- 
us  or  subsequent  conditions.  This  objec- 
lon  cannot  prevail. 

Appellants  next  contend  that  the  paper 
zecuted  by  deceased  with  ail  the  formali- 
les  required  by  law  ought  not  to  be  ad- 
iltted  to  probate,  because  tbe  evidence  in- 
icates,  as  they  claim,  that  It  does  not  ex- 
press the  will  of  testator,  but  Is  the  product 
t  undue  Influence  exerted  upon  him  by 
heir  mother  and  sisters  and  brother  who 
esided  at  home  with  deceased.  The  bnr- 
en  of  establishing  that  a  paper  thus  exe- 
ated  was  not  tbe  will  of  the  deceased  per- 
on,  but  was  produced  by  undue  Influence, 
ests  upon  the  caveators;  and  the  fact  must 
>e  established  by  direct  evidence^  or  by  in- 
erence  from  the  circumstances  proved.  D^^ 
aont  T.  Dnmont,  46  N.  J.  Eq.  223,  19  AtL 
67.  The  vitiating  teflnence  most  be  shown 
o  be  such  as  destroys  free  agency,  and  coD- 
tralns  testator  to  do  what,  except  for  such 
ofluence,  he  would  not  do.'  It  may  be  ex- 
ited by  moral  as  well  as  by  physical  coer- 
lon,  and  by  importunities  so  often  and  so 
terslsteutly  repeated  as  to  produce  a  dis- 
tosition  contrary  to  testator's  actual  desire^ 
vhether  the  importunities  are  yielded  to  be- 
■ause  of  fear,  or  from  weariness,  rendeiv 
ng  further  resistance  Impossible.  It  Is  very 
are  that  direct  evidence  of  undue  Influence 
'an  be  produced,  and  none  appears  in  this 
!ase  to  Indicate  that  this  paper  was  tbe 
troduct  of  coercion  exerted  upon  the  deceas- 
A.  The  insistence  of  appellants  is  that  such 
coercion  is  to  be  inferred  from  the  facts 
ttoved.  Tbe  circumstances  from  which  such 
nf erences  are  sought  to  be  drawn  are  these: 
7he  weak  and  enfeebled  condition  of  testft- 
or,  which,  it  is  claimed,  would  render  him 
Ikely  to  yield  to  a  pressure  which  in  health 
le  would  have  resisted;  the  importunity  af- 
orded  by  the  habitual  presence  of  the  wld- 
>w  and  children  who  lived  at  home,  while 
ippellants  were  living  elsewhere,  and  only 
>ccaslonaUy  visited  deceased;  the  dlsso- 
lance  between  bis  previous  declaration  that 
le  would  not  make  a  will,  and  his  conduct 
n  executing  this  paper;  and  the  benefit 
bccrulog  to  the  children  at  hc»ne  by  this  dls- 
tositlon  of  the  property  of  deceased,  above 
vtwt  th^  would  have  received  U  he  had 


died  intestate.  It  will  be  obBMrved  tbat  no 
direct  proof  has  been  offered  of  any  conver- 
sations between  the  persons  charged  with 
exerting  such  influence  and  the  deceased 
upon  tbe  subject  of  his  disposition  of  hla 
property.  It  Is  true  that  evidence  was  ad- 
mitted, without  objection,  that  deceased  on 
more  than  one  occasion  declared  that  his 
family  wanted  him  to  make  a  will,  but  that 
he  would  not  do  it.  This  is  not  admissible 
proof  that  tbe  family  had  done  so,  and  ot>' 
viously  It  does  not  Indicate  that.  If  any  re- 
quest was  made,  it  included  a  request  that 
tbe  will  should  be  made  In  a  particular  way, 
or  should  contain  provisions  supposed  to  be 
unfair  to  appellants.  There  is  evidence^ 
however,  that  the  widow,  one  of  the  pro- 
ponents, had  used  language  Indicating  ixec 
notion  to  be  that  it  would  be  unfair  to  the 
other  children  of  deceased  if  her  daughter 
lilUaa  should  have  an  equal  share  of  her  fa- 
ther's estate,  without  accounting  for  the 
valuable  bouse  which  he  had  bought  for 
her  on  the  occasion  of  her  marriage.  It  Is 
conceded  tbat  deceased  had  bought  for  that 
daughter  real  estate  costing  over  $8,000,  and 
It  appears  further  that,  in  addition,  to  the 
money  spent  therefor,  tlie  deceased  had  ad- 
vanced money  to  her  and  taken  obligations 
from  her.  It  Is  also  conceded  that  he  had 
advanced  money  to  his  son  William,  for 
which  he  held  the  obligations  of  the  latter. 
There  is  no  contention  that  the  sums  ad- 
vanced to  WilUam  do  not  equal  the  amount 
charged  upon  his  share  in  this  paper,  and 
it  is  clear  that  the  amount  paid  for  the  real 
estate  conveyed  to  Lilian,  and  the  amount 
admitted  to  have  been  advanced  to  her, 
about  equal  the  amount  charged  upon  her 
share.  If,  however,  I  could  assume  from 
the  evidence  (which  I  confess  I  find  no  war- 
rant to  do)  that  the  widow  made  known  to 
her  husband  her  view  as  to  the  Inequality 
which  might  result  to  the  children  If  he 
died  intestate,  and  even  If  she  sought  him 
not  to  permit  that  result,  but  to  treat  all 
of  bis  children  alike,  including  one  who  was 
not  her  own,  but  a  child  of  a  former  mar- 
riage, or  tbat  she  frequently  urged  her  view 
of  a  father's  duty  upon  him,  I  should  be 
unable  to  characterize  such  conduct  as  im- 
proper, or  Influence  resulting  therefrom  as 
nndue.  Her  representations  and  importuni- 
ties, if  any  such  can  be  inferred,  were  not 
made  In  her  own  behalf.  The  paper  tn  ques- 
tion gives  her  no  more  than  the  law  would 
have  given  her  If  her  husband  had  died  in- 
testate. Tbey  were  made,  if  at  all.  In  favor 
of  equal  and  exact  Justice  to  all  his  children, 
so  that  those  who  had  partaken  largely  of  his 
bounty  In  his  lifetime  should  be  placed  on 
an  equality  with  those  who  had  received 
none.  This  is  so  obviously  a  dictate  of  Jus- 
tice that  it  cannot  be  inferred  that  such  rep- 
resentations or  even  importunities  exerted 
an  Influence  which  destroyed  his  free  agen- 
cy. Rather  Is  it  to  be  Inferred  that  they  ap- 
pealed to  his  sense  of  parental  Justice,  and 
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Influenced  his  Judgment  to  a  fair  and  equal 
division.  It  shonld  be  added  that  there  ta 
no  satisfactory  evidence  that  deceased,  In 
stating  that  be  did  not  want  to  make  a 
will,  grounded  his  Intent  upon  a  desire  to 
specially  beneflt  those  of  his  chlldroi  to 
whom  he  had  made  advances  In  his  lifetime. 
It  appears  that  for  advances  of  money  he 
bad  carefully  taken  the  obligations  of  those 
who  had  received  them.  He  may  have  Judg- 
ed that  his  personal  representatives  after 
his  death  could  enforce  these  obligations, 
and  that  substantial  equality  would  thus 
be  produced.  The  evidence  of  the  appellant 
Lilian  respecting  the  real  estate  conveyed 
to  her  on  the  occasion  of  her  marriage  is  not 
Inconsistent  with  the  possible  belief  of  the 
deceased  that  as  to  that,  equality  might 
eventually  be  made  to  resnlt.  But  before 
the  execution  of  this  paper  his  daughter 
Lilian  had,  it  Is  acknowledged,  applied  for 
the  beneflt  of  the  bankrupt  act;  and  he  must 
have  known  that.  If  her  obligations  were 
discharged  by  the  bankrupt  court,  equality 
would  not  result  Looking  at  all  the  cir- 
cumstances, and  drawing  the  only  permissi- 
ble inferences,  I  conclude  that  if  any  rep- 
resentations respecting  the  disposition  of  his 
property  were  made  to  him,  they  were  in  fa- 
vor of  a  Just  division  among  all  who  had 
claims  upon  his  bounty;  and  I  feel  bound  to 
say  that  there  Is  no  ground  for  denying  this 
to  be  the  will  of  the  deceased,  made  under 
a  sense  of  Justice  to  all  his  children.  Bl- 
kinton  T.  Brick,  44  N.  J.  Eq.  164,  IB  Atl.  391. 
1  L.  B.  A.  161. 

It  Is,  however,  further  argued  that  th« 
circumstances  proved,  while  Insufficient  to 
Indicate  decisively  the  exertion  of  undue  In- 
fluence upon  the  deceased,  yet  raised  a  pre- 
sumption which  called  on  the  proponents  of 
this  will  to  establish  by  proof  that  It  was 
the  act  of  bis  own  volition,  uninfluenced 
and  uncontrolled.  Dnmont  v.  Dumont,  ubl 
supra.  This  phase  of  the  case  has  given 
some  trouble.  The  draftsman  of  the  will 
has  not  been  called  to  disclose  from  whom 
be  received  instruction  for  its  preparation. 
The  proponents  and  children  who  were  In 
the  home  have  not  been  called  to  testify  as 
to  the  mode  in  which  the  draftsman  was 
employed,  or  from  whom  he  obtained  hlK 
instructions,  and  tbe  information  enabling 
him  to  draw  this  paper.  On  reflection,  how- 
ever, I  do  not  think  that  tbe  evidence  has 
raised  a  presumption  requiring  any  further 
disclosures  than  those  respecting  tbe  execu- 
tion of  the  paper  in  question.  It  is  not  to 
be  Inferred  from  this  evidence  that  tbe  pro- 
ponents and  the  children  at  home  possessed 
or  could  exert  a  power  upon  the  deceased 
constraining  him  to  do  what  he  was  unwill- 
ing to  do.  If  the  paper  in  question  had 
made  an  unnatural  and  unfair  disposition 
of  the  property  of  deceased;  If  It  had  lg>- 
nored  those  who  bad  left  bis  home,  and 
were  only  occasional  visitors;  if  it  bad  giv- 
en to  those  at  home  an  unjust  and  unfair 


share  of  his  property;  if.  In  abort.  It  wsa 
out  of  the  line  which  a  Just  man  'would 
adopt  in  distributing  his  estate  among  tboso 
equally  near  to  him,— such  conslderatioiis 
might  Justify  other  Inferences,  and  raise  a 
presumption  against  those  thus  benefited. 
But  this  paper  disposes  of  the  property  of 
deceased  in  a  natural,  and  reasonable  man- 
ner, and  I  do  not  think  that  any  presump- 
tion arises  from  the  evidence  wblch  re- 
quires any  further  aflirmatlve  proof  that  It 
was  the  uncontrolled  will  of  the  deceased. 
It  results  that  the  decree  must  be  aflSrmed, 
with  costs. 


CENTAUB  CJO.  v.  LINK  et  aL 

(Conrt  of  CSiancery  of  New  Jersey.     July  15. 
1901.) 

EQUITT— RESTRAINING  USB  OV  TRADE-MARK— 
DBCEIVINO  THB  PUBUa 

Defendants  commenced  the  manafactnrc 
and  sale  of  "Oastoria"  In  bottles  similar  in  size 
and  shape  to  those  used  by  complainant  for  33 
years,  during  which  time  it  had  by  eztensirc 
advertising  made  its  product  well  known.  Tlie 
wrappers  on  the  bottles  nsed  by  defendants 
were  similar  to  those  nsed  by  complainant  ex- 
cept in  a  few  partlcnlars,  noticeable  only  by 
comparison,  and  the  word  "Oastoria"  printed 
on  defendants'  bottle  was  sU^tly  carred,  while 
that  on  complainant's  was  straight;  the  first 
and  last  letters  being  slightly  different,  bnt  not 
so  as  to  attract  attention.  Beld,  that  snch  la- 
bels were  intended  to  deceive  purchasers,  and 
that  complainant  was  entitled  to  an  injnncdOB 
restraining  tbe  use  of  the  same. 

Suit  by  the  Oentaur  Company  against  O. 
W.  Link  and  others  to  enjoin  the  manu- 
facture and  sale  of  "Oastoria"  In  bottles 
simlUr  to  those  of  tbe  complainant.  In- 
junction granted. 

John  W.  Wescott  and  Bdmund  Wetmore, 
for  complainant  Budolph  Babe,  for  de- 
fendants Charles  W.  Link  and  others.  Wal- 
ter H.  Bacon,  tar  defendant  Oumb^Iand 
Glass  Mfg.  Co. 

BEBD,  y.  0.  For  85  years  the  complain- 
ant has  manufactured  a  remedy  known  as 
"Oastoria."  It  has  spent  more  than  $100,- 
000  a  year  In  advertising  the  remedy  under 
the  name  of  "Oastoria."  Oastoria  was  made^ 
or  purported  to  be  made,  from  a  formula  of 
Dr.  Pitcher,  and  was  known  aa  "Pitcher's 
Oastoria."  Dr.  Pitcher  had  i>atented  the 
formula  for  Its  composition.  The  patent 
has  expired.  The  complainant  owned  the 
patent,  and  manufactured  Oastoria  under  its 
protection.  Since  the  expiration  of  the  pat- 
ent the  defendant  the  O.  W.  Link  Drug  Com- 
pany, has  put  upon  the  market  a  remedy 
under  tbe  name  of  "Gastorla,"  In  wrapped 
bottles  in  appearance  and  size  bearing  a  r^ 
semblance  to  the  wrapped  bottles  nsed  by 
the  complainant  before  and  since  tbe  expi- 
ration of  the  patent  It  Is  to  enjoin  this  con- 
duct of  the  Link  Company  that  this  bill  Is 
filed. 

It  was  ruled  In  the  case  of  Singer  Mfg. 
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Co.  T  June  Mfg.  Co.,  168  U.  S.  168,  16  Sup. 
Ct  1002.  41  L.  Ed.  118,  that  when  the  mo- 
nopoly apon  a  patented  device  expired,  jmd 
Its  use  became  pnbllc  property,  then  the  nse 
of  any  name  which  bad  been  employed  to 
designate  the  device  also  became  public 
property.  The  reaaona  for  the  adoption  of 
tbls  rale  are  stated  in  the  opinion  In  that 
case,  and  need  not  here  be  restated.  It  la 
HufiBdent  to  say  that  this  doctrine  Is  entirely 
eatablished.  After  an  exhaustive  examina- 
tion of  the  authorities,  Mr.  Justice  White,  In 
the  Singer  Case,  states  the  English,  French, 
and  American  doctrine  In  the  following  lan> 
truage:  "Where,  during  the  life  of  a  mo- 
nopoly created  by  a  patent,  a  name,  wheth- 
er it  be  arbitrary,  or  be  that  of  the  Inventor. 
has  become,  by  his  consent,  either  express  or 
tacit,  the  identifying  and  generic  name  of 
the  thing  patented,  this  name  passes  to  the 
public  with  the  cessation  of  the  monopoly 
which  the  patent  created."  It  was  there- 
fore held  that  the  word  "Singer,"  under 
which  name  the  Singer  Company  had  manu- 
factured and  designated  the  sewing  ma* 
chine  manufactured  by  them  under  the  pro- 
tection of  several  patents,  upon  the  expira- 
tion of  the  patents  became  public  property. 
Following  this  case,  it  was  held  tn  the  case 
of  Centaur  Co.  v.  Helnsfurter,  28  C.  C.  A. 
:S81,  84  Fed.  955,  that,  after  the  expiration 
of  the  patent  granted  to  Dr.  Pitcher,  the 
right  to  manufacture  and  sell  his  medicine 
under  the  name  of  "Castoria"  became  public. 
The  right  of  any  one,  other  than  the  owner 
and  manufacturer  under  the  patent,  to  use 
the  name  of  "Castoria,"  Is  not,  however,  un- 
fettered. It  must  be  used  so  as  to  Indicate 
that  the  thing  which  it  designates  Is  manu- 
factured by  some  one  other  than  the  original 
manufacturer.  Mr.  Justice  White  states  tills 
restriction  in  his  opinion  In  the  Singer  Case. 
He  says:  "Where  another  avails  lilmsdf 
of  this  dedication  to  make  the  machine  and 
use  the  generic  dedication,  he  can  do  so  In 
all  forms,  with  the  fullest  liberty,  by  affix- 
ing sucb  name  to  the  machines,  by  referring 
to  It  In  advertisements,  and  by  other  means, 
subject,  however,  to  the  condition  that  the 
name  must  be  so  used  as  not  to  deprive 
others  of  their  rights  or  to  deceive  the  pub- 
.Uc,  and  therefore  that  the  name  must  be  ac- 
companied with  such  Indications  that  the 
thing  manufactured  is  the  work  of  the  one 
nsaklng  it  as  will  unmistakably  inform  the 
public  of  that  fact"  The  question  is  wheth- 
er the  def^idant,  in  selling  its  goods  under 
the  name  of  "Castoria,"  has  conformed  to 
the  condition  mentioned. 

After  the  expiration  of  the  patents  taken 
out  by  Dr.  Pitcher,  a  swarm  of  manufac- 
turers put  upon  the  market  goods  under  the 
name  of  "Castoria."  The  lavish  advertise- 
ments of  the  remedy  under  that  name,  cou- 
pled, possibly,  with  its  remedial  merits, 
opened  an  extensive  market  for  its  sale. 
For  years  It  had  been  bought  simply  as 
"Castoria."    It  was  made  by  one  firm,  and 


that  name  upon  the  bottle  was  a  guaranty 
to  purchasers  that  they  were  getting  a  well- 
known  remedy,  made  by  this  one  firm, 
namely,  the  Centaur  Manufacturing  Com- 
pany. A  purchaser  seeing  the  name  of 
"Castoria,"  printed  In  letters  of  the  same 
size  and  color,  upon  a  bottle  of  the  same  sise 
and  form,  with  a  similar  wrapper,  would  not 
critically  examine,  nor  be  Impressed  with  a 
slight  difference  in  other  respects.  The 
compound  of  the  Link  Drug  Company  is  put 
up  in  two-ounce  paneled  bottles,  so  nearly 
similar  in  size  and  appearance  with  those 
of  complainant  as  to  present  no  substan- 
tial difference.  The  words  "Castoria"  are 
printed  In  similar  and  conspicuous  type,  the 
only  difference  being  in  the  first  and  last 
letters,— a  difference  not  calculated  to  at- 
tract attention,— and  in  the  fact  that  the 
name  upon  complainant's  bottle  is  slightly 
curved,  and  In  the  defendants'  bottle 
straight;  this  also  being  a  difference  which 
would  not  arouse  the  attention  of  an  unsus- 
pecting purchaser.  Upon  both  is  the  formu- 
la of  Dr.  Pitcher.  Over  the  complainant's 
formula  are  the  words,  "Receipt  of  Old  Dr. 
Pitcher,"  in  small  type,  and  ov«  the  for- 
mula of  the  Link  Drag  Company  bottlea, 
"Formula  of  Old  Dr.  Pitcher."  in  large 
letters.  The  remainder  of  the  printed  mat- 
ter differs  in  form,  and  somewhat  in  sub- 
stance, and  upon  defendants'  label  is  the 
picture  of  a  beehive,  with  the  word  "Trade" 
upon  one  side  of  It,  and  "Mark"  upon  the 
other.  On  the  bottom  of  the  complainant's 
label  Is  the  name  of  Charles  H.  Fletcher  in 
small  letters.  Upon  the  label  of  the  Link 
Company,  in  large  letters,  are  the  words, 
"C.  W.  Link  Drag  Co."  The  label  of  the 
complainant  is  made  of  slightly-tinted  white 
paper,  and  that  of  the  Link  Drag  Company 
of  white  paper;  but,  unless  placed  together, 
the  difference  in  color  Is  not  perceptible. 

There  are  several  reported  cases  In  which 
this  complainant  has  secured  an  injunction 
against  manufacturers  of  a  remedy  put  upon 
the  market  under  the  name  of  "Castoria." 
In  Centaur  Co.  t.  Neatbery,  84  C.  O.  A,  118, 
m  Fed.  891,  the  defendant  used  bottles  and 
labels  which  only  differed  from  those  of  the 
complainant  In  the  name  of  the  manufactur- 
er. The  circuit  court  of  appeals  for  the 
Fifth  district  reversed  the  order  of  the  cir- 
cuit court  refusing  an  injunction,  and  re- 
manded the  case,  with  instraction  to  grant 
a  preliminary  injunction  restraining  the  de- 
fendant from  sdllng  any  preparation  in  or 
under  any  package  or  labd  containing  any 
word,  or  combination  of  words,  calculated  to 
create  confusion  in  the  mind  of  the  public 
with  the  labels  and  designs  used  by  the  com- 
plainant A  similar  result  was  reached  by 
the  same  court  in  the  case  of  Centaur  Co.  t. 
Hughes  Bros.  Mfg.  Co.,  84  G.  C.  A.  127,  91 
Fed.  901,  in  which  case  the  label  employed 
by  the  defendant  and  complainant  differed 
more  than  in  the  preceding  case,  but  were 
generally  similar.    In  Centaur  Ca  r.  KiU«ii- 
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berger  (C.  O.)  87  Fed.  725,  Judge  Klrkpat- 
rlck,  of  the  New  Jersey  district  court,  en- 
joined a  defendant  from  using  a  labd  be- 
cause It  had  a  tendency  to  deceWe  and  was 
designed  to  deceive.  In  delivering  Judgment 
the  court  remarked:  "While  it  is  true  that, 
upon  actual  comparison  of  the  wrappers  side 
by  aide,  substantial  dlfCerences  will  be  found, 
and  that  no  one  with  knowledge  would,  after 
such  examination,  be  deceived,  stlU  it  will 
be  perceived  at  once,  1^>on  a  men  inspection 
of  the  packages,  that  they  are  so  much  alike 
In  general  comparison  that  the  one  is  apt  to 
be  mistaken  for  the  other,  and  that  a  close 
inspection  is  necessary  to  distingnlah  them." 
This  conclusion  of  Judge  Klrkpatrlek  waa 
approved  In  the  case  ct  Centaur  Co.  t. 
Neathery,  supra.  An  injunction  was  also  de- 
creed by  Judge  Baker,  sitting  ha  the  circuit 
court  for  the  district  of  Indiana,  in  the  case 
of  Centaur  Mfg.  Co.  t.  Robinson  (C.  G.)  01 
Fed.  888.  In  speaking  of  the  duty  of  a  man- 
ufacturer who  puts  upon  tne  market  a  well- 
known  remedy,  the  court  remarked:  "Where 
an  article  that  costs  but  a  few  cents  Is  offer- 
ed upon  the  market,  it  is  a  matter  of  com- 
mon knowledge  that  an  Intended  purchaser 
pays  little  or  no  attention  to  it.  He  sees 
the  name  'Gastorla,'  and  whether  it  is  the 
Castorla  of  the  complainant  or  that  of  the 
defendant  is  a  question  which  does  not,  by 
reason  of  the  small  value  of  the  purchase, 
engage  his  attention.  Unless  there  is  some 
such  marked  dissimilarity  as  that,  being  ac- 
quainted with  the  complainant's  form  of  put- 
ting up  its  Castoria,  it  would  at  once  arouse 
his  suspicion,  the  intended  purchaser  would 
be  readily  deceived  Into  making  a  purchase 
of  an  article  that  he  really  did  not  Intend  to 
buy." 

In  the  presMit  case,  notwithstanding  the 
difference  In  the  iHlnted  matter  on  the  la- 
bels, I  am  unable  to  resist  the  conclusion 
that  the  slse  and  shajte  of  the  bottles  and  the 
color  and  form  of  the  label  were  ejected  by 
the  defoidants  for  the  purpose  of  leading 
some  purchasers  to  take  their  compound 
tmder  the  supposition  that  they  were  getting 
what  they  had  always  got,  namely,  the  medi- 
cine made  by  the  comi^inant  A  purchas- 
Bt  whose  attention  had  been  called  to  t^e 
fact  that  there  was  a  number  of  prepara- 
tions being  sold  under  the  name  of  "Cas- 
toria," and  that  "Fletcher"  was  the  old  one, 
would  probably  not  be  deceived  by  the 
general  appearance  of  the  Link  Company 
bottle  and  wrapper.  As  to  a  purcbasw, 
'bowever,  who  was  not  aware  of  the  fact 
that  preparations  of  other  mannfacturors 
were  upon  the  market  under  the  same  name, 
the  general  appearance  of  the  bottle  and 
wrapper  was  undoubtedly  calculated  to  lead 
him  to  believe  that  he  waa  getting  the  old 
Castorla.  I  am  convinced  that  few  persons, 
kowerer  long  they  may  have  used  a  proprie- 
tary medldae,  have  examined  the  bottles  so 
carefully  as  to  be  able  to  recall  much  of  the 
printed   matter   svoa   them.    Their  famllt 


arity  with  the  bottles  and  wrappers  Is  limit- 
ed to  their  size  and  general  appearance^  and 
poa»lbly  with  the  words  most  strikingly  dis- 
played. The  use  of  bottles  of  the  same  sixe 
and  shape,  and  of  labels  of  the  same  fbna 
and  color,  and  of  the  word  "Castorla"  j^ciBt- 
ed  In  letters  substantially  the  same  In  sIxe 
and  shape,  were  calculated  to  mislead  a  pur- 
chaser Into  the  belief  that  he  was  getting  tite 
Castorla  which  had,  year  after  year,  l>een  in 
the  market  In  similar  packages.  Eivery  one 
of  the  numerous  packages  of  other  mannfac- 
turers  put  in  evidence  by  the  defendants 
Bhows  a  persistent  adoption  of  the  sixe  of  tbe 
bottle  and  the  label  of  the  complainant.  All 
these  manufacturers  knew,  just  as  tbe  de- 
fendants knew,  that  if  the  remedy  was  pot 
tip  in  round  bottles,  or  In  bottles  distinctive- 
ly largw  or  smaller,  or  If  the  bottles  were 
■0  differently  wrapped  as  to  at  once  arrest 
the  attention  of  the  casual  purchaser,  the 
sale  of  the  remedy  in  such  packages  would 
at  once  become  substantially  reduced.  The 
differences  Introduced  by  the  defendant? 
were  such  as.  It  was  thought,  would  be  suf- 
ficient to  evade  an  Injunction,  while  not  auf- 
ficient  to  arrest  tbe  attention  of  the  majori- 
ty of  the  purchasers.  In  my  judgment,  it 
was  the  duty  of  the  defendants  to  make  it 
clear  to  the  purchaser  that  the  remedy  man- 
ufactured by  them  was  not  the  remedy  man- 
ufactured by  the  complainant  under  the 
name  of  "Castoria."  This  they  did  not  do. 
There  should  be  an  Injunction  against  them. 
In  addition  to  the  Injunction  asked  fbr 
against  the  manufacturers  and  vendors, 
there  is  also  asked  a  writ  against  the  Cum- 
berland Glass  Manufacturing  Company  for 
making  the  bottles  for  the  vendors  of  flie  rem- 
edy. I  do  not  think,  under  the  evidence,  sn 
Injunction  should  go  against  this  company. 


WBSTBRN  NAT.   BANK   OF  PHILADEL- 
PHIA V.  PAUL. 

(Supreme  Court  of  New  Jersey.    June  10, 
1901.) 

ACTIONS  ON  N0TS3— DEFAULT  JUDOMSNT— 
SBTTINQ  ASIDE. 

Where  the  owner  of  a  note  sued  on  It  in 
the  name  of  one  who  had  no  interest  therein,  a 
Jndement  permitted  by  defendant  to  go  by  de- 
fault because  she  supposed  the  person  ia  whose 
name  tbe  suit  was  brought  was  a  bona  fide  pur- 
chaser will  be  set  aside,  on  application,  with 
leave  to  defendant  to  plead  in  a  certain  time. 

Action  by  the  Western  National  Bank  of 
Philadelphia  against  Sarah  B.  PauL  Judg- 
ment for  plaintiff.  On  rule  to  show  caose 
why  Judgment  should  not  be  opened,  and  de- 
fendant permitted  to  plead.  Rule  made  abso- 
lute. 

Argued  February  term,  1801.  before  VAN 
STCKBU  GARRISON,  and  GARRBiTSON, 
JJ. 

Martin  V.  Borgen,  for  plaintlS.  WaOdns 
A;  AvlB,  tor  def  endant 
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VAN  SYOKBL,  J.  Nagle,  the  owner  of 
lie  promlaeory  note  sued  upon  In  this  caae, 
wrought  tbe  suit  In  the  name  of  the  Western 
laUonal  Bank  of  PhUadelphla.  It  Is  admlt- 
9d  that  the  bank  had  no  Interest  in  the  note. 
?he  defendant  alleges  that  she  permitted 
adgment  by  default  to  go  against  her  be- 
ause  she  supposed  the  bank  was  a  bona  fide 
Alder.  She  asks  that  the  Judgment  be  set 
side,  with  leave  for  her  to  plead.  The  ap- 
Ucation  Is  granted,  with  leave  to  plead  in  30 
ays. 


BARKMAN  t.  RICHARDS. 

BENJAMIN  ▼.  SAMK. 

(Prerogattve  Court  of  New  Jeraejr.   Joly  l<i, 

1901.) 

WIUJS-UNDUB  INFLUBNCB-BURDBN  Or 
PaOVUIO  SAME. 

1.  A  testator,  who  was  weak-minded,  and 
astly  inflneoced,  and  who  was  in  the  last 
teges  of  consamption,  went  to  ilre  with  a  boy- 
ood  friend,  an  active  baainesa  man,  of  acute 
lind.  AlMut  a  month  later  the  testator  made 
is  will,  leaving  all  his  property  to  his  friend, 
rith  whom  he  was  living,  and  not  mentioning 

sister,  liis  next  of  kin.  The  will  was  drawn 
y  a  lawyer  who  was  named  as  executor,  and 
.-ith  whom  the  beneficiary  had  liis  office,  and 
he  beneficiary  brought  written  Instructions 
rom  the  testator  to  the  lawyer  for  the  dispoBal 
f  the  property.  Held  sufficient  to  establish 
tiat  the  will  was  executed  uuder  the  undue  in- 
uence  of  the  beneficiary. 

2.  Where  a  beneficiary  under  a  will  occupies 
position  of  tmet  and  confidence  towards  testa- 

or,  the  burden  of  proof  is  on  him  to  show  that 
lie  will  was  executed  without  any  undue  Infln- 
nce. 

Appeal  from  orphans'  court,  Morris  conm- 
y- 

Proceedings  by  David  F.  Barkman,  execu- 
or,  for  the  probate  of  the  will  of  Jouathan 
Edwards  Richards,  deceased,  in  which  Bdith 
I.  Richards,  next  of  kin  of  deceased,  filed 
bjections.  From  a  decree  refusing  probate 
f  the  alleged  will,  the  executor  and  William 
r.  Benjamin,  sole  beneficiary  under  the  will, 
ppealed.    Reversed. 

David  F.  Barkman  and  Willard  W.  Ontler, 
>r  appellanta.    Matalon  Pitney,  for  nspond- 

Dt. 

MAOIB,  Ordinary-  These  two  appeals 
irere  taken  from  a  decree  of  tiie  Morris 
ounty  orphans'  court,  refusing  probate  of  an 
istrument  offered  for  probate  as  the  will 
t  Jonatlian  Edwards  Richards,  deceased, 
(arkman  was  named  as  the  executor  in  said 
istmment,  and  Benjamin  is  the  principal 
eneflclary  tberennder.  The  appeals  pre- 
ented  the  same  question,  and  were  argued 
ogether.  The  legal  principles  applicable  in 
his  case  are  not  in  dispute.  The  appeals 
resent  only  questions  of  fact,  and  require  a 
etermination  whether  there  was  error  com- 
iltted  in  the  court  below  in  Its  deductions 
rom  the  voluminous  evidence  presented  be- 
ore  It.  or  In  the  application  of  the  settled 
nd  admitted  principles  of  law.    It  la  a  mat- 


ter of  regret  that  I  am  not  favored  wttb  any 
opinion  of  the  court  below  indicating  the 
grounds  upon  which  it  arrived  at  the  con- 
clusion that  the  instnunent  offered  sbonld 
not  l>e  admitted  to  probate.  I  will  briefly 
express  the  conclnsions  I  hare  reached: 

1.  At  the  execution  of  the  paper  writing 
the  deceased  was  in  possession  of  siKh  testa- 
mentary capacity  as  he  had,  and  his  mind 
was  not  affected  by  tlie  disease  under  which 
he  was  then  suffering.  The  paper  in  Qnes- 
tion  was  shown  to  have  been  ezecnted  with 
aU  the  formalltlee  required  by  law  to  make 
It  a  valid  testamentary  disposition. 

2.  The  proofs  also  indicate  that  the  deceas- 
ed possessed  such  degree  of  capacity  as,  un- 
der our  liberal  rules,  enabled  him  to  make 
a  valid  disposition  of  property  by  will.  Bat 
the  evidence  also  dis(dosee  that  be  waa  a 
man  of  weak  mind  and  of  an  intdtoct  below 
the  average.  He  was  infirm  of  purpose,  and, 
although  he  bad  bad  the  opportunity  of  oda- 
cation,  be  had  (whether  from  InablUly  to 
learn  or  from  his  reckless  dispoaitlon  docs 
not  clearly  appear)  acquired  merely  the  rudi- 
ments of  edacatlon.  He  possessed  no  busi- 
ness qualifications,  and  out  of  the  small  In- 
come which  he  liad  it  is  shown  by  the  evi- 
dence that  he  had  beeax  led  into  ill-advlMd 
and  absurd  purchases.  The  evidence  indi- 
cates what  several  of  the  witnesses  express, 
that,  while  he  had  attained  the  state  of  a 
grown  man,  he  remained  a  mere  boy,  child- 
ish In  his  disposition,  and  heedless  in  tils 
conduct.  It  further  appears  that  be  was  eas- 
ily influenoed  and  led  by  those  who  were  tn 
Immediate  contact  with  him. 

8.  As  deceased  possessed  testamentary 
capacity,  and  the  instrument  was  duly  exe- 
cuted according  to  law  as  a  will,  it  shoold 
have  been  admitted  to  probate,  unless  the 
claim  of  respondent  (who  is  bis  sister  and 
next  of  kin,  and  wbo  filed  a  caveat  against 
its  probate)  that  it  was  not  the  will  of  de- 
ceased, but  was  produced  by  undue  influaiee  ' 
of  the  principal  beneficiary,  is  sustained  by 
the  proofs.  Primarily,  the  burden  of  estab- 
lishing a  charge  that  a  paper  wntlng  was 
procured  from  the  person  who  executed  it  by 
undue  Influence  rests  upon  the  party  who 
assorts  it  But  when  a  will  confers  a  bene- 
fit upon  one  wbo  occupied,  in  respect  to  tte 
deceased,  a  position  of  trust  and  confidence, 
and  particularly  when  the  deceased  was  of 
weak  mind  and  subject  to  influence,  and  the 
beneficiary  has  the  opportunity  to  exert 
such  influence,  the  burden  is  cast  upon  him 
to  show  there  was.  In  fact,  no  undue  in- 
fluence. Dale  V.  Dale^  38  N.  J.  Bq.  874. 
The  deceased  l>ecame  an  inmate  of  the  fam- 
ily of  Benjamin  about  Christmas,  180^  wltsn 
he  was  in  the  last  stages  of  ccmsumption. 
He  remained  an  Inmate  of  Benjamin's  fam- 
ily until  his  death,  March  29,  1900.  The  dis- 
puted writing  was  executed  January  27, 
1900.  The  evidence  discloses  that  Benjamin, 
the  beneficiary,  is  a  man  tn  active  iMislnaaa, 
Intelligent  and  acute.    H«  waa  not  a  a/mlttr* 
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«C  the  deceased,  -nor,  although  tbey  were 
boys  together,  does  the  evidence  disclose 
tbat  there  had  been  any  previous  close  in- 
timacy between  them.  It  thus  appears  that 
the  beneficiary,  a  man  of  active,  strong  mind, 
had  the  opportunity  to  influence  a  man  of 
■weak  mind,  susceptible  of  Influence,  and  In 
the  last  stages  of  a  mortal  disease.  Benja- 
min was  asked  by  the  deceased,  shortly  after 
he  became  an  Inmate  of  the  family,  to  pro- 
cure him  a  lawyer  for  the  purpose  of  mak- 
'Ing  discovery  with  respect  to  the  right  of 
"deceased  in  certain  trust  funds  in  the  hands 
of  a  relative  of  deceased,  and  especially 
whether  deceased  had  received  or  was  re- 
ceiving the  proper  allowance  from  the  trus- 
tee. Benjamin  recommended  the  employ- 
ment of  Barkman,  who  shared  with  Benja- 
min an  oflSice  In  Morrlstown.  Benjamin  took 
ttie  deceased,  upon  one  or  more  occasions,  to 
the  ofiBce,  and  Barkman,  under  the  employ- 
ment of  the  deceased,  commenced  some  pro- 
ceedings with  respect  to  the  trust  It  ap- 
pears that  during  the  proceedings  respect- 
taig  the  trust  the  deceased  proposed  making 
a  wllL  No  instructions  were  then  given,  but 
afterwards  Benjamin  Informed  Barkman 
that  the  deceased  desired  him  to  come  to 
Benjamin's  house  to  take  such  instructions. 
Barkman  was  unable  to  go  at  once,  and 
enggested  to  Benjamin  that  the  deceased 
•hould  send  him  written  instructions.  Such 
Instructions  were  written  by  the  deceased, 
and  the  paper  was  produced  In  the  case.  It 
was  couched  In  these  words:  "My  Interest  in 
New  York  City  property  I  will  to  my  friend 
Mr.  William  H.  Benjamin.  All  my  p«aonal 
property  that  bdongs  to  me  at  the  time  of 
my  death  I  will  to  my  friend  Mr.  William 
H.  Benjamin.'  Benjamin  took  this  paper  to 
Barkman,  and  Barkman  advised  him  (1)  that 
there  should  be  an  executor  of  the  will  ap- 
pointed, and  (2)  that  It  was  advisable  that 
the  will  should  contain  a  legacy  of  some 
amount  to  the  respondent,  known  by  both 
Benjamin  and  Barkman  to  be  the  sole  next 
«f  kin.  What  then  occurred  Is  not  clear. 
Barkman  says  that  Benjamin  proposed  that 
he  (Barkman)  should  be  made  executor. 
Benjamin  says  that  he  proposed  to  consult 
the  deceased,  and  did  consult  the  deceased, 
and  reported  to  Barkman  that  the  deceased 
desired  him  to  be  the  executor.  With  re- 
spect to  the  legacy  to  the  sister,  the  Infer- 
eace  is  justifiable  tbat  it  was  advised  by 
Barkman,  with  a  knowledge  that  It  might 
-he  contended  tbat  deceased  did  not  possess 
testamentary  capacity,  and  with  an  Idea  that 
the  lnclusi(«  of  a  legacy  to  the  sister  would 
Indicate  that  he  knew  the  relative  to  whom 
affection  would  naturally  prompt  some  bene- 
fit, and  limited  the  benefit  to  the  amount  of 
the  legacy.  It  further  appears  that  Benja- 
min continued  to  transmit  messages  from 
the  deceased .  to  Barkman  and  from  Bark- 
man to  the  deceased,  and  that  Barkman 
made  a  draft  of  a  will,  which  came  Into  the 
'hands  of  deceased  by  the  medium  of  Ben- 


jamln.    It  further  appears   that    Barka 
plainly  without  further  instructton,  redraj 
the  will,  and  went  to  Benjamin's   reside 
with  the  redrafted  paper.    Tbat  'was  the  1 
which  was  executed  by  the  deceased,  i 
the  previous  draft  was  destroyed.      No  » 
factory  explanation  seems  to  be  gl'ven  of  i 
redrafting   of   the   instrument.      Tbese  a 
other  facts,  which  clearly  appear  la  the  e 
dence,  In  my  judgment  justify  the  Inferea 
that  Benjamin,  from  the  time  that  deceaj 
became  an  inmate  of  his  family  to  the  th 
of  the  execution  of  the  will, '  occnpied  a  ; 
sltlon   respecting  this   weak-mladed   pem 
which  was  a  relation  of  trust  and  conflden-: 
and  that  to  establish  this  will  the  bordra 
upon  Benjamin  to  show  that  it  was  execus 
by  the  deceased  without  undue  Inflaenccta 
inatlng  him  to  make  this  will  which  ignc.-d 
his  relatives  and  gave  practically  his  wbui 
estate  to  a  comparative  stranger.     I  have  a 
amlned  the  evidence  with  care,  with  the  le^ 
tbat  I  conclude  that  Mr.  Benjamin  has  so 
sustained  the  burden  which  the  clrcnmstaace 
cast  upon  him.    Although  his  evidence  p'- 
fesses  to  give  a  frank  and  fall  statement  o! 
the  intercourse  between  him   and  Uie  d» 
ceased,  and  to  repudiate  the  Idea  that  be  a- 
erted   Influence  upon  the  deceased.   I  (». 
obliged  to  conclude  that  a   full   dlsclossn 
has  not  been  made,  and  that  what  is  dis- 
closed clearly  Indicates  that   Inflnence  va 
exerted,  and  exerted  by  him.     When  the  de- 
ceased   was    informed    by    Benjamin  tt:.: 
Barkman  suggested  the  legacy  to  the  stste:. 
Benjamin  admits  that  the  deceased  was  id- 
willing  to  make  such  a  bequest  yet  he  i.t 
yleld  to  the  suggestion,  and   made  sndi  : 
bequest  and  plainly  he  did  so  because  of 
the  Influence  of  Benjamin  or  Barkman,  act- 
ing after  his  Interview  with  Benjamin.    Be- 
sides, when  I  compare  the  letter  written  De- 
cember 10,  1899,  by  the  deceased  to  Beaji- 
min,  which  is  plainly  the  writing  of  a  mi: 
of  Inconsequential  mind,  with  the  InstnictloBS 
written  by  deceased  and  carried  by  Becjs- 
mln  to  Barkman,  I  find  it  impossibie  to  tf- 
lieve  tbat  the  Instruction   was   so  wrltte: 
without  coaching  or  suggestion  from  soil? 
one.    These  and  other  circumstance  lead  ic* 
to  the  conclusion  that  Benjamin  has  faiitd 
to  sustain  the  burden  of  proof  cast  upon  hbi. 
and  that  the  paper  writing  produced  and  ex- 
ecuted by  Jonathan  E.  Richards  ought  not  to 
be  considered  his  will,  or  admitted  to  pinbtti 
as  such.    The  decree  bdow  should  be  t.'- 
flrmed. 


In  re  POWERS. 
(Supreme  Oonrt  of  New  Jersey.    July  15.  I9(H> 

CBRTIORARI— ACTION  OP  MIUTABT  AOTHOB- 
ITIB3. 
Certiorari  does  not  He  to  review  the  actii-: 
of  a  military  commander  in  dropping  a  manbff 
from  his  company,  where  neither  the  pas» 
al  liberty  nor  property  of  the  member  wu  it- 
Tolved:  the  remedy  being  an  appeal  to  Ott  miS- 
tary  tribunals,  i'^  ^  ^  ,-r  [  ^ 
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Application  by  George  A.  Powers  for  a 
writ  of  certiorari  to  review  the  action  of  Col. 
Gilmore  in  dropping  the  applicant  from  the 
roll  of  his  company  In  the  state  mllltla.  Ap- 
plication denied. 

Argued  June  term,  1901,  before  VAN 
STCKEL  and  FOHT,  JJ. 

Beasley  St,  Walker,  for  prosecutor.  B.  B. 
Hutchinson,  for  respondent 

VAN  SYCKEIj,  J.  Application  Is  made 
for  a  writ  of  certiorari  to  review  the  action 
of  Col.  OUmore  In  dropping  Powers  from  the 
roll  of  bis  company  In  the-  state  mllltla. 
Neither  the  personal  liberty  nor  the  property 
of  I'owers  Is  Involved  In  this  controversy. 
Persons  who  enter  the  National  Guard  sub- 
mit themselves  to  military  law,  and  In  cases 
like  the  present  must  And  their  remedy  by 
an  appeal  to  the  military  tribunals.  If  the 
supervision  of  the  law  courts  could  be  lu- 
Toked  whenever  we  deemed  the  action  of  the 
military  authorities  harsh  or  Inconsiderate  or 
nnjust,  military  discipline  would  be  subvert- 
ed. The  application  for  a  writ  of  certiorari 
Is  denied. 


BOGBBS  et  al.  t.  ROGERS  lOCOMOTIVE 
00.  et  al." 

CCoort  of  Chancery  of  New  Jersey.    June  29, 
1901.) 

CORPORATION-VOLUNTABT  DISSOLOTION-IIBI- 
CEIVEK  —  SALE  OP  PROPERTY  —  CONFIRMA- 
TION BY  COURT— INCRBIASSD  BID. 

1.  Where  a  corporation  was  voluntarily  dis- 
solved, and  the  receivers,  empowered  to  sell 
the  corporate  property,  made  a  private  contract 
of  sale,  subject  to  confirmation  by  the  court,  a 
subsequent  offer  by  another  bidder  of  a  higher 
price  is  not  sufficient  ground  for  setting  aside 
such  confirmation,  in  the  absence  of  fraud. 

2.  Verbal  encouragement  or  invitation  by  re- 
ceivers to  bid  for  the  property  of  a  dissolved 
corporation  after  the  receivers  had  entered  Into 
a  piivate  sale  of  the  property  does  not  operate 
In  equity  to  give  any  right  against  the  receiv- 
ers relating  to  the  realty,  so  as  to  have  such 
confirmed  sale  set  aside. 

Action  by  Jacob  S.  Rogers  and  others 
Against  the  Rogers  Locomotive  Company  and 
others.  Petition  of  the  International  Power 
Company  for  leave  to  file  a  petition  to  revoke 
the  order  of  the  court  confirming  a  sale  of  the 
property  of  the  defendant  locomotive  com- 
pany.   Petition  denied. 

R.  H.  McCarter,  for  petitioner  and  for  Long- 
bottom,  8  stockholder.  John  W.  Griggs,  for 
purchaser.  William  Pennington,  for  recelv- 
t-rs.    Flavel  McGee,  for  stockholder  trustee. 

BMERT,  y.  O.  In  this  case  the  receivers 
appointed  under  the  statute  to  settle  the  af- 
fairs of  the  defendant  company,  a  solvent 
corporation  In  voluntary  liquidation,  entered 
Into  a  written  contract  of  sale  with  Smith  & 
JHalloran  for  the  sale  of  the  factory  plant 
and  other  property.  The  contract  of  sale 
^ras  dated  and  executed  May  1,  1901,  and 
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provided  for  the  payment  of  $602,000,  $102,- 
000  of  which  was  to  be  in  cash,  at  the  times 
and  In  amounts  specified  In  the  agreement, 
and  $500,000  was  to  be  secured  by  mortgage 
in  the  manner  specified.  By  the  last  clause 
of  the  agreement  It  was  expressly  provided 
that  the  parties  should  not  be  bound  by  the 
agreement  until  it  was  confirmed  and  ap- 
proved by  tjie  court  of  chancery.  The  re- 
ceivers made  to  the  court  a  report  in  writ- 
ing of  the  execution  of  the  contract  of  sale, 
and  recommended  its  approval.  A  time  and 
place  (May  14,  1001,  at  the  chancery  cham- 
bers In  Newark)  were  thereupon  fixed  by  an 
order  of  the  court  for  hearing  the  application 
to  confirm  this  contract  of  sale,  upon  notice 
to  all  of  the  stockholders.  At  the  time  and 
place  fixed,  the  petitioner,  In  open  court, 
offered  to  give  $155,000  in  cash.  Instead  of 
$102,000:  the  remaining  $500,000  to  be  se- 
cured by  mortgage,  as  In  the  Smith  &  Hal- 
loran  contract  At  the  hearing  on  the  appli- 
cation the  sale  was  confirmed,  and  an  order 
confirming  the  sale  and  directing  the  execu- 
tion of  the  contract  was  advised  on  May  14, 
1901.  The  order  confirming  the  sale  was  not 
appealed  from  by  any  stockholder  or  other 
party  in  interest  The  petitioner  having  sub- 
sequently, and  on  June  13th.  presented  the 
present  petition  to  set  aside  the  order  con- 
firming sale,  and  it  being  considered  by  me 
that,  Inasmuch  as  the  petitioner  was  not  a 
formal  party  to  the  suit,  a  question  might 
properly  be  raised  whether  it  was  entitled 
to  file  a  petition  in  the  suit,  notice  of  an  ap- 
plication for  leave  to  file  the  petition  was  di- 
rected to  be  given  to  the  purchasers,  the  re- 
ceivers, and  the  stockholders.  Upon  the 
hearing  of  the  application  for  leave  to  file 
the  petition,  affidavits  were  read  on  behalf 
of  the  purchasers  and  receivers.  Such  affl- 
daylts  may  be  read  on  application  of  this 
character,  for  the  purpose  of  ascertaining 
the  nature  and  character  of  the  defenses 
raised  to  the  application,  and  for  the  purpose 
of  determining  whether,  as  between  the  pe- 
titioner and  the  respondents,  the  issues  are 
of  a  character  which  should  be  or  can  be 
tried  In  a  summary  manner  by  proceedings 
on  the  petition.  If  allowed  to  be  filed.  The 
petition  states,  substantially,  that  previous 
to  May  2,  1001,  the  petitioner  had  been  in 
negotiation  with  the  receivers  for  the  pur- 
chase of  the  plant,  and  was  Informed  by  the 
receivers  and  their  counsel  that  the  plant 
was  for  sale  to  the  highest  bidder,  and  that 
a  bid  could  be  made  and  received  by  them 
up  to  May  14,  1001,  at  2  p.  m.,  and  that, 
relying  on  these  statements,  they  attended 
at  that  time  at  the  chancery  chambers  in  the 
city  of  Newark,  and  then  and  there,  in  open 
court  made  a  bid  for  the  plant  of  $055,000, 
offering  $155,000  In  cash  and  $500,000  in 
bonds  similar  in  form,  character,  and  securi- 
ty to  the  bid  of  Smith  &  Halloran.  It  Is 
further  alleged  that  petitioner  did  not  then 
know  that  the  contract  or  tentative  sale  had 
been  made  between  the  receivers  and  Smith 


834 


49  ATLA.NTIC  EKPOKTER. 


(N.J. 


&  Halloran,  and  that  in  attending  at  tlie 
time  and  place,  when,  as  It  alleges.  It  was 
asked  by  tbe  receivers  and  tlielr  counsel  to 
appear  and  offer  a  bid,  it  supposed  the  prop- 
erty was  still  open  for  bids,  and  information 
to  tbe  contrary  was  entirely  concealed  by 
the  receivers;  that  the  petitioner  attended 
and  presented  Its  bid  of  $50,000  additional, 
which  for  some  reason  then  unknown  was 
not  accepted,  and  an  order  was  then  made 
confirming  tbe  sale,  against  tbe  protest  of 
the  petitioner  and  stockbold^s.  It  is  fur- 
ther alleged  that  tbe  purchasers  have  not 
yet  paid  tbe  $102,000  cash  as  required; 
that  tbey  are  unable  to  do  so;  that  no  deed 
has  been  dellrered,  and  that  tbe  sale  as 
made  is  for  an  Inadequate  sum,  and  will 
fetch  $50,000  less  to  the  stockholders  than 
petitioner's  oC(er,  if  it  is  accepted,  and  that 
tbe  petitioner,  either  purposely  or  other- 
wise, was  kept  in  tbe  dark  as  to  tbe  true 
state  of  affairs;  and  that,  through  mistake, 
or  by  connivance  of  persons  Interested  to 
have  tbe  sale  to  Smith  &  Halloran  perfect- 
ed, petitioner's  bid  was  prevented  from  be- 
ing accepted  or  even  considered.  Upon  these 
facta  the  petitioner  prays  specially  that  tbe 
order  confirming  the  sale  be  vacated;  that 
petitioner's  bid,  which  is  renewed  by  the  pe- 
tition, with  tbe  additional  offer  to  pay  all 
cash  if  the  court  desire,  may  be  accepted; 
that  the  sale  be  set  aside,  and  the  receivers 
be  directed  to  sell  the  plant  and  property 
.to  the  petitioner,  and  to  accept  petitioner's 
bid. 

Tbe  purchasers,  tbe  receivers,  and  counsel 
for  one  or  more  stockholders  oppose  tlie  ap- 
plication to  file  the  petition.  The  affidavits 
read  on  behalf  of  tbe  purchasers  and  the  re- 
ceivers in  opposition  to  the  filing  of  tbe  pe- 
tition, and  the  arguments  of  counsel,  show 
that  the  following  defenses  are  raised  to 
any  application  made  in  any  form  by  tbe 
petitioner  to  set  aside  the  order  confirming 
tbe.sale:  First  That  Immediately  upon  tbe 
confirmation  of  tbe  sale,  and  on  the  day  fol- 
lowing. Smith  &  Halloran,  the  purchasers, 
took  possession  of  the  factory  and  plant  un- 
der the  contract  which,  upon  the  confirma- 
tion by  the  court,  is  claimed  to  have  bad  the 
effect  of  vesting  property  rights  in  both 
parties,  and  that  in  pursuance  of  these 
rights  under  the  contract  the  purchasers 
have  on  their  part  fulfilled  the  terms  of  the 
contract  as  to  the  payments  required  by  the 
contract,  and  have  entered  into  possession  of 
the  premises,  and  have  since  operated  the 
same  on  an  extensive  scale;  and,  further, 
that  In  reliance  on  tbe  contract  and  Its  con- 
firmation, and  their  possession  under  it,  the 
purchasers  have  entered  into  large  and  im- 
portant contracts  and  obligations,  Involving 
hundreds  of  thousands  of  dollars,  to  tbe  ben- 
efit of  which  tbey  are  entitled,  and  tbe  ob- 
ligations of  which  tbey  must  fulfill  under 
tbe  penalty  of  great  loss  and  damage.  Sec- 
ond. That  the  purchasers,  Smith  &  Halloran, 
were  not  in  any  way  connected  with  or  re- 


sponsible for  any  mistake  or  mlsappreben- 
slon  which  may  have  existed  on  tbe  part  of 
the  petitioner  as  to  the  nature  of  their  con- 
tract with  tbe  receivers,  or  as  to  tbe  receipt 
of  bids  after  the  execution  of  this  contract, 
and  cannot  be  deprived  of  their  risbts  un- 
der their  own  contract  by  reason  of  the  said 
mistake  on  the  part  of  tbe  petitioner,  if  it 
existed.  Third.  That  tbe  petitioner,  before 
tbe  execution  of  the  contract  with  Smith  & 
Halloran,  declined  to  bid  on  tbe  property, 
and  depreciated  its  value;  that  the  receiv- 
ers, at  the  time  they  made  the  contract  with 
Smith  &  Halloran,  believed  that  tbe  peti- 
tioner would  make  no  bid  for  tbe  property; 
and  that  tbe  petitioner,  after  its  refnsal  to 
bid  on  tlie  property,  and  betwe  making  its 
bid  in  court,  knew  that  tbe  contract  for  sale 
to  Smith  &  Halloran  by  the  receivers  had 
been  made  subject  to  the  approval  of  the 
court  Fourth.  That  the  present  applica- 
tion is  not  made  in  good  faith,  but  for  the 
purpose  of  embarrassing  the  purchasers, 
and,  if  possible,  of  injuring  their  credit 

It  is  manifest,  I  think,  that  If  the  petition 
shows  an  equitable  case  against  the  pur- 
chasers, the  questions  raised  by  these  de- 
fenses cannot,  against  the  objections  of  tbe 
purchasers,  be  considered  or  decided  In  any 
summary  manner,  or  upon  a  petition  to  set 
aside  the  order  confirming  the  sale.  The  peti- 
tion Is  made  by  a  person  not  a  party  to  tbe 
suit,  and  Is  made  after  a  decree  or  order  in 
the  cause  which,  so  far  as  a  stranger  to  the 
suit  Is  concerned,  fixed  tbe  rights  of  all  the 
parties  to  the  cause  in  the  subject-matter  of 
the  order,  and  also  tbe  rights  of  the  purchaser 
under  the  contract  The  purchaser,  by  tbe 
execution  of  the  contract  subject  to  the  ap- 
proval of  the  court  became  to  that  extent  and 
for  that  purpose  a  party  to  the  suit  As 
against  all  persons  not  parties  to  the  suit 
the  purchasers,  as  well  as  the  receivers,  are 
both  entitled  to  stand  upon  their  rights  under 
this  contract  of  sale,  and  to  Insist  that  those 
rights  shall  not  be  disturbed  by  any  order  or 
proceeding  subsequently  taken  In  the  suit  by 
a  stranger  thereto.  But  leaving  out  of  view 
the  defenses  which  are  made  to  tbe  daim  of 
the  petition,  and  considering  only  tbe  facts 
presented  by  the  petition  itself,  I  am  of  opin- 
ion that  no  case  Is  presented  entitling  the 
petitioner  to  set  aside  the  order  of  sale,  or  to 
require  the  acceptance  of  either  Its  former  or 
present  bid.  The  relief  sought  by  tbe  petition 
Is  based,  as  it  seems  to  me,  upon  a  misappre- 
hension of  the  nature  of  tbe  rights  which  the 
purchasers.  Smith  &  Halloran,  had  under  the 
contract  between  them  and  the  receivers,  and 
of  the  status  of  an  Intending  or  actual  bidder 
after  that  contract  was  executed  in  good  faith 
between  tbe  parties.  Tbe  Rogers  Locomo- 
tive Company,  a  solvent  corporation,  was  dis- 
solved by  tbe  stockholders  themselves,  and 
upon  its  dissolution  the  directors  were,  tm- 
der  the  statute  (''Corporations,"  Revision 
1896,  i  54),  constituted  trustees,  and  em- 
powered by  the  statute  (funong  other  things) 
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to  sell  and  convey  the  property"  of  the  cor- 
oration.  Subsequently,  on  the  application 
f  the  prlncli>al  stockholder,  the  present  re- 
elvers  were  appointed  under  the  authority 
t  section  56;  the  order  directing  that  they 
be  appointed  In  place  of  the  directors  of  the 
onipany  to  settle  Its  aCTalrs,  collect  Its  as- 
ets,  sell  Its  property,  and  divide  Its  remaln- 
ig  assets  after  payment  of  Its  debts."  Un- 
er  this  order,  the  receivers,  acting  honestly 
nd  in  good  faith,  bad  authority  to  make  a 
rtvate  sale,  and  to  make  a  written  contract 
f  sale  Nor  tras  it  necessary  to  the  validity 
f  such  contract  that  it  should  be  at^roved 
>y  the  court,  unless  the  sale  is  within  the 
iroTlslons  of  the  act  of  1889  (S  Oen.  St.  p. 
090,  par.  36).  Such  approval,  made  on  no- 
ice  to  all  persons  Interested  in  the  sale^  Is, 
owever,  usually  obtained,  even  where  not  re- 
lulred  by  statute,  in  order  to  prevent  any  sac- 
iflce  of  the  property,  and  for  the  protection 
t  the  receivers,  as  well  as  the  stockholders, 
ly  allowing  objections  to  the  sale  to  be  heard 
lefore  It  is  carried  out,  rather  than  on  ex- 
optlons  to  the  receiver's  accounts  after  the 
xecution  of  the  sale.  When  confirmation  by 
he  court  Is  to  be  obtained,  a  provision  making 
he  contract  dependent  on  this  conflrmatlon  is 
aserted.  After  the  execution  of  a  formal 
ontract  of  sale,  valid  against  both  parties 
inder  the  statute  of  frauds  (if  the  property 
onslsts  of  real  estate),  and  to  take  effect  on 
onflrmatlon,  the  mere  ofter  subsequent  to 
he  contract  of  a  higher  hid  will  not  be  anffl- 
ient  ground  for  refusing  to  confirm  the  oon- 
ract  of  sale.  In  reference  to  those  public 
ales  which  are  required  by  statute  to  be  con- 
irmed  by  the  court,  this  rule,  that  the  sale 
rill  not  be  dl8an)roved  merely  because  of  an 
ncreased  bid,  bas  long  been  settled,  and  is 
onstantly  applied.  Railroad  Co.  v.  Scran- 
on  (Rnnyon,  Ch.;  1881)  S4  N.  J.Eq.429;  Mor- 
Isse  ▼.  IngUs  (Err.  &  App.;  1889)  46  N.  J.  Bq. 
06,  19  AO.  16;  Bethlehem  Iron  Co.  v.  Phlla- 
elpbla  &  8.  S.  Ry.  Co.  (McOill,  Ch.;  1882)  48 
i.  J.  £q.  356,  23  Atl.  1077;  Bliss  v.  Insurance 
^.  (Err.  &  App.;  1803)  Bl  N.  J.  Eq.  630,  25 
M.  381,  30  AtL  429.  The  same  rule  Is  also  ap- 
tlled  to  private  sales  made  by  guardians  and 
thers  under  authority  of  the  court  of  chan- 
ery.  In  Leary's  Case,  50  N.  J.  Bq.  383,  25 
Ul.  107,  Vice  Chancellor  Oreen  held  that  the 
ame  reasons  applied  to  both  public  and 
trivate  judicial  sales,  and  refused  to  open  a 
•rivate  sale  by  the  guardian  of  a  lunatic  after 
he  sale  had  been  confirmed.  In  these  cases 
he  objections  to  the  confirmation  or  the  ap- 
illcatlon  to  open  were  made,  not  by  a  bidder 
nbsequent  to  the  sale,  but  by  or  on  behalf 
if  persons  whose  sole  pecuniary  Interest  was 
o  secure  the  largest  price  for  the  property; 
ind  in  these  cases  the  rule  as  to  both  pnbUc 
md  private  sales  is  that  where  the  sale  Is 
aade  for  a  fair  price  and  in  good  faith,  and 
here  is  no  irreirularltv.  fraud,  mistake,  or 
?gal  surprise,  with  which  the  porchaser  Is  or 
lught  to  be  chargeable,  the  subsequent  offer 
)y  another  bidder  of  a  higher  price  to  not  of 


Itself  sufficient  reason  for  refusing  conflm»- 
tion  of  a  sale,  or  of  reopening  the  conflrmap 
tion.  If  subsequent  bidders  have  the  right  to 
be  heard  In  their  own  behalf  at  all.  It  to  dear 
that  as  to  them  the  rule  to  be  applied  cannot 
be  more  liberal  than  towards  the  owners;  for 
one  interest  of  such  bidder  Is  manifestly  to 
secure  the  property  at  as  low  a  price  as  possi- 
ble and  for  as  small  an  advance  as  practica- 
ble. But  the  petitioner,  as  snih  subseqoent 
bidder,  as  it  now  strikes  me,  has  no  standing 
whatever  for  any  action  or  relief,  either  as 
against  the  receivers  or  the  purchasers  under 
the  contract  The  present  application  con- 
cerns lands  and  real  estate,  and  the  legal 
and  equitable  relations  of  the  recovers,  pnr- 
chasers,  and  petitioner  all  come  within  the 
scope  of  the  statutes  relating  to  the  enforce- 
ment of  contracts  or  agreements  relating  to 
lands.  Unless  the  receivers  have,  by  some 
writing  or  memorandum  signed  by  them, 
made  some  agreement  in  relation  to  the  real 
estate  and  plant  of  the  company  with  the 
petitioner,  valid  under  this  statute,  or  facts 
have  been  shown  which  make  the  statute  In- 
applicable, no  action,  by  petition  or  otherwise, 
can  be  brought  to  enforce  a  contract  accept 
a  bid,  or  to  make  an  agreement  of  sale.  In 
the  present  case  the  receivers  had,  by  their 
written  contract  with  Smith  &  Halloran, 
agreed  to  convey  the  property,  subject  to  the 
approval  of  the  court  Had  the  court  by 
reason  of  the  offer  of  the  petitioner,  or  for 
any  other  reason,  refused  to  confirm  this  con- 
tract with  Smith  &  Halloran,  It  could  not  then 
have  acted  Itself  as  auctioneer,  and  put  the 
property  up  at  auction  In  open  court;  but  the 
whole  extent  of  its  action  would  have  been  to 
refuse  to  confirm  the  sale  to  Smith  &  Hallo- 
ran, and  to  leave  the  receivers  to  negotiate 
another  sale,  to  be  likewise  reported  and  act- 
ed on.  Under  the  statutes  and  the  practice 
of  the  court  the  right  power,  and  duty  to 
negotiate  and  make  the  contract  of  sale  are 
imposed  on  the  receivers,  and  not  on  the 
court  whose  whole  power  extends  only  to  ap- 
provins;  or  disapproving,  and  in  the  latter 
case  remitting  the  matter  to  the  receivers  for 
further  action.  If  this  be  the  true  status 
of  the  receivers  in  reference  to  the  private 
sales  of  the  property  of  the  corporation  under 
the  statute,  then  It  la  plain,  I  think,  that  In 
relation  to  such  sales  of  real  estate,  which 
come  within  the  statute  of  frauds,  the  court 
cannot,  against  their  vlll  or  judgment  com- 
pel or  direct  receivers  to  accept  a  bid,  or  to 
make  a  contract  for  sale  thereof,  unless  the 
receivers,  as  well  as  the  bidder,  have  either 
bound  themselves  by  writings  which  are  valid 
under  the  statute,  or  have  relieved  the  bid- 
der from  the  operation  of  the  statute  by  eq- 
uitable circumstances  of  such  a  character  as 
would  entitle  him  to  a  spedflc  performance 
of  a  verbal  contract.  Neither  of  these  condi- 
tions exists  in  the  present  case.  The  recetr- 
ers  have  not  by  writing  or  otherwise,  accept- 
ed the  petitioner's  bid;  nor  does  the  verbal 
enconragement  or  invitation  to  bid  alleged,jt|r> 

Digitized  ■  A 


48  ATLANTIC  REPORTER. 


(.MA. 


faaye  been  given  bj  the  receivers  or  their 
counsel  after  the  Smith  &  Halloran  contract 
had  been  executed  operate  In  equity  to  give 
any  right  against  the  receivers  relating  to  the 
real  estate  In  their  control.  The  purchasers, 
who  are  in  possession  of  the  lands  under  a 
written  contract,  and  who  are  not,  so  far  as 
appears  by  any  facts  set  up  in  the  petition, 
chargeable  with  the  petitioner's  mistake  as 
to  the  receipt  of  bids  after  the  execution  of 
their  contract,  have  also  the  right  as  It  seems 
to  me,  to  require  that  the  petitioner,  who 
seeks  to  take  from  them  any  benefit  of  their 
purchase,  and  Impose  on  them  any  loss  from 
Its  rescission,  shall  at  the  outset  show  a  con- 
tract in  its  own  favor  which  a  court  of  equity 
has  the  right,  under  the  statute  of  frands,  to 
enforce  against  them.  The  petition.  In  my 
Judgment,  discloses  no  such  contract,  and  dis- 
closes no  case  for  the  relief  prayed,  and  the 
leave  to  file  the  petition  must  for  this  reason, 
also,  be  denied. 


MOORE  V.  BAKER. 

(Court  of  ChaD<:ery  of  New  Jersey.     Jnly  16, 

1901.) 

VBNDOR  AND  PURCHASER— SFBGIFIO  PER- 
FORUANCB. 
A  vendor  may  briug  a  suit  for  specific  per- 
formance against  vendee  to  rocover  purchase 
money. 

Action  by  Arthur  W.  Moore  against  Ida  R. 
Baker.    Demurrer  to  complaint  overruled. 

Edward  M.  Colie.  for  complainant.  Chas. 
Ei.  A.  Thorn,  for  demurran^ 

SITSVEXS,  V.  C.  The  only  question  raised 
by  the  demurrer  is  whether  a  vendor  may 
bring  a  suit  for  specific  performance  against 
vendee  to  recover  purchase  money.  This 
question  was  answered  in  the  affirmative  by 
Chancellor  Green  in  Hopper  v.  Hopper,  16 
N.  3.  Eq.  147.  The  decision  In  Miller  t. 
Cameron,  45  N.  J.  Eq.  9C,  15  Ati.  812,  1  L. 
R.  A.  554,  Is  to  the  same  effect,  and  the  rule 
seems  thoroughly  settled.  Brown  y.  HatF.  5 
Paige,  240,  28  Am.  Dec.  425;  Sugd.  Vend.  p. 
224,  «i  6,  J  4;  Pom.  Eq.  Jur.  {8  1402,  1405, 
1407;  Story,  Dq.  Jur.  «  723,  790,  796.  In 
F'ry,  Spec.  Perf.,  the  grounds  upon  which 
the  court  proceeds  are  fully  stated.  Page  10, 
{  23.  I  think  the  demurrer  should  be  over- 
ruled. 


MATOR,   ETC.,   OF  OITY   OP   HAGERS- 
TOWN  V.  KLOTZ. 

(Court  of  Appeals  of  Maryland.    Jane  12, 
1901.) 

MUNICIPAL    CORPORATIONS— NEaLIGKNCB— 

LIABILITY- PLEADING. 
1.  A  declaration  stating  that  defendant  city 
paosed  an  ordinance  making  the  riding  of 
bicycles  on  its  streets  above  a  certain  rate  of 
speed  unlawful,  and  that  the  defendant  negli- 
gently failed  to  enforce  such  ordinance,  but 
permitted  it  to  become  a  dead  lettw,  and  that 


plaintilf.  while  crossing  a  certain  street  hi  tbe 

city,  was  knocked  down  by  a  bicycle  goin?  st 
an  immoderate  rate  of  speed,  and  was  injnred. 
owing  to  defendant's  neglect  of  daty.  states  t 
cause  of  action  against  the  city. 

.2.  It  was  not  error  to  sustain  a  demurrer  :■■• 
defendant's  plea  ttiat  the  injury  had  be«n  dnst' 
by  a  third  person,  while  conducting  hiin»<-..' 
In  accordance  with  defendant's  ordinanct. 
where  the  general  issae  was  set  ap  in  anottx" 
plea,  since  the  pfea  demurred  to  is  eqnivalec: 
to  a  denial  that  defendant  was  negligent. 

Appeal  from  circuit  court,  Waahingtm 
county. 

A(;jtion  by  Max  Klotz  against  the  maycr 
and  council  of  the  city  of  Hagerstown.  Fras 
a  Judgment  In  favor  of  plalntifF  and  an  order 
overruling  a  demurrer  to  the  dedaratlMi.  de- 
fendant appeals.    Affirmed. 

Argued  before  McSHERRY.  C.  J.,  ani 
BRISCOE,  BOYD,  PAGE,  SCHMUCKEIL 
and  JONES.  JJ. 

J.  A.  Mason,  W.  J.  Wltzenbacber,  and  R. 
J.  Halm,  for  appellant.  M.  L.  ICeedy,  A.  C. 
Strlte,  and  Roger  T.  Edmonds,  for  appellee 

SCHMITCKER,  J.  The  app^Iee  In  tbis 
case  instituted  an  action  against  the  appeUsnt 
for  damages  for  an  inJtU7  resulting  from  be- 
ing struck  and  knocked  down  by  a  rapid-y 
moving  bicyclist  on  a  public  street  in  Hagers- 
town. The  appellant  demurred  to  the  nair. 
and,  its  demurrer  having  been  overrnled,  filed 
pleas,  and  went  to  trial  upon  the  issue  JoiDe<i 
thereon,  and,  the  verdict  and  Judgment  bei£$ 
against  it,  appealed.  The  record  contains  no 
exceptions  to  the  court's  action  npon  the  evi- 
dence, or  Its  Instructions  to  the  Jury,  and  tbe 
main  question,  therefore,  presented  for  oor 
consideration,  is  whether  the  declaration  stal- 
ed a  good  cause  of  action.  The  dedaratioc 
alleges  the  incorporation  of  the  appellant,  and 
that  it  was  vested  by  Its  charter  with  control 
over  its  streets,  and  was  given  full  power  and 
authority  to  prevent,  suppress,  remove,  and 
abate  all  nuisances  and  obstructions  tbereox 
and,  for  the  purpose  of  carrying  ont  its  pow- 
ers and  for  the  preservation  of  the  peace  aoi 
good  order  of  the  community  and  the  prote>> 
tion  of  the  lives  and  property  of  Its  citizen;. 
to  pass  and  enforce  appropriate  ordinances: 
that,  in  the  exercise  of  the  powers  thus  con- 
ferred on  it,  the  appellant,  some  time  prior 
to  the  liappenlng  of  the  injury  complained  d. 
passed  an  ordinance  to  regulate  bicycle  riding 
within  its  corporate  limits,  by  which  it  wa; 
provided  that  it  should  be  imlawful  for  an; 
person  to  ride  a  bicycle  at  an  immoderat. 
speed  on  Its  streets,  and  a  fine  waa  impos^-J 
for  a  violation  of  the  ordinance:  that,  bj 
virtue  of  the  power  and  authority  conferre-t 
upon  the  appellant.  It  became  its  duty  do: 
only  to  pass  such  ordinances  as  were  nec^- 
sary  to  protect  the  lives  and  Ilmlis  of  its  ci- 
zens,  and  prevent,  suppress,  and  altate  all 
nuisances  and  obstructions  as  aforesaid,  bm 
also  to  exercise  ail  reasonable  care  and  di'J- 
gence  in  the  enforcement  of  the  same.  Tb- 
declaratlon  alleges,  further,  tbatr  the  appc^- 
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lant  negligently,  carelessly,  and  wrongfully 
failed,  refused,  and  omitted  to  enforce  the 
provisions  of  said  ordinance;  that  tbe  provl- 
sious  were  negligently  permitted  to  remain 
and  be  unenforced,  so  as,  practically,  to  be  a 
dead  letter,  although  immoderate  bicycle  rid- 
ing, trials  of  speed  between  riders  of  bicycles, 
and  racing  of  bicycle  riders  upon  the  streets 
of  Uagerstown  had  become  and  was  at  the 
time  of  the  Injury  complained  of,  and  for 
«ome  time  prior  thereto  had  been,  a  nuisance 
lUion  that  portion  of  West  Franklin  street 
iH'tween  North  Potomac  street  and  Walnut 
street,  a  menace  to  the  lives  and  limbs  of  the 
L-itizens  of  said  Hagerstown  traveling  along, 
upon,  and  across  fnid  West  Franlclln  street 
at  Its  Intersection  with  said  ^orth  Jonathan 
street,  as  well  as  at  other  places  on  said  por- 
tion of  West  Franklin  street;  that  on  divers 
days  and  at  divers  times,  both  In  the  daytime 
and  after  night.  Immoderate  bicycle  riding, 
trials  of  speed,  and  racing  between  bicycle 
riders  occurred  oo  said  portion  of  West 
Franklin  street,  openly,  publicly,  and  notori- 
ously, and  that  the  appellant  negligently, 
carelessly,  and  wrongfully  failed,  refused,  and 
omitted  to  enforce  the  provisions  of  said  sec- 
tion 3;  that  by  reason  of  the  failure  of  the 
appellant,  the  provisions  of  said  ordinance 
became  and  were  treated  and  considered,  by 
persons  riding  bicycles  on  said  portion  of 
West  Franklin  street,  as  a  dead  letter,  or  an 
ordinance  the  provisions  of  which  could  be 
violated  with  impunity.  The  declaration  fur- 
tber  alleges  that  on  the  5th  day  of  August, 
A.  D.  1809,  the  plaintiff,  while  in  the  exercise 
of  due  care  and  caution  on  bis  part,  was 
crossing  said  West  Franklin  street  at  Its  In- 
tersection with  said  North  Jonathan  street 
and  while  so  crossing  was  struck  and  knocked 
down  by  a  certain  person  or  persons  unknown 
to  the  plaintiff,  who  were  then  and  there  rid- 
ing at  an  immoderate  speed  along  and  upon 
said  portion  of  West  Franklin  street,  at  Its 
Intersection  with  said  North  Jonathan  street, 
hy  reason  of  the  carelessness,  negligence, 
omission,  and  default  of  the  appellant  in  the 
premises;  that,  by  reason  of  such  careless- 
ness, negligence,  omission,  and  default  of  the 
appellant  In  the  premises,  the  plaintiff  was 
seriously  and  permanently  Injured. 

In  the  cases  of  Mayor,  etc.,  v.  Marriott,  9 
Md.  1(J0,  60  Am.  Dec.  32C,  Taylor  v.  Mayor, 
etc..  U4  Md.  68,  20  Atl.  1027,  54  Am.  Rep. 
750,  and  Cochrane  v.  City  of  Frostburg,  81 
Md.  54,  31  Atl.  703,  48  Am.  St.  Rep.  479,  27 
L.  R.  A.  728,  this  court  held  that  a  municipal 
corporation  having  powers  similar  to  those 
possessed  by  the  present  appellant  is  bound  to 
exercise  them  for  the  public  good,  and  to  pro- 
tect persons  and  property,  and  that  Its  duty 
Is  not  discharged  by  merely  passing  ordi- 
nances upon  the  subject  It  can  relieve  itself 
from  responsibility  only  by  a  vigorous  at- 
tempt to  enfMce  them.  In  Marriott's  Case 
the  city  was  held  liable  for  damages  to  the 
plaintiff  who  suffered  injury  from  falling 
upon  Ice  which  bad  accumulated  upon  the 


I  footway  of  one  of  the  streets  in  such  manner 
as  to  constitute  a  nuisance,  and  to  obstruct 
and  endanger  the  public  In  walking  thereon; 
the  Injury  having  occurred  after  the  lapse 
of  a  sufficient  time  after  the  dty  might  by 
the  exercise  of  ordinary  care  and  diligence, 
have  obtained  notice  of  the  condition  of  the 
street.  In  Taylor's  Case  the  plaintiff  was  In- 
jured by  being  struck  by  a  sled  coasting  on 
the  public  street  at  a  high  rate  of  speed,  at 
a  place  where  large  numbers  of  men  and  boys 
had  for  several  days  prior  thereto  been  coast- 
ing at  a  rapid  and  dangerous  rate  of  speed. 
This  sport  was  held  to  constitute  a  nuisance 
of  a  dangerous  character,  which  the  city 
should  have  suppressed.  Inasmuch,  however, 
as  the  city  had,  through  Its  police,  made  a 
vigorous  effort  to  suppress  the  coasting,  and 
had  so  far  succeeded  In  doing  so  that  the  sled 
by  which  the  plaintiff  was  Injured  was  the 
only  one  then  on  the  street,  the  court,  while 
affirming  the  principle  of  Marriott's  Case, 
held  that  the  lower  court  should  have  sub- 
mitted to  the  Jury  the  question  whether  the 
defendant  bad  used  reasonable  care  and  dili- 
gence to  suppress  the  nuisance.  In  Coch- 
rane's  Case  the  declaration  averred  that  large 
numbers  of  horses,  cows,  hogs,  and  homed 
cattle  were  permitted  to  run  at  large  upon 
the  public  streets,  until  tbejr,  .espec^Uy  the 
homed  cattle,  became  a  nuisance,  and  a 
source  of  danger  to  persons  passing  along  the 
streets,  and  that,  although  the  nuisance  had 
become  notorious,  the  city  refused'  to  take 
any  steps  whatever  to  abate  it.  The  further 
allegation  was  made  that  the  plaintiff,  while 
passing  along  the  street  with  due  care,  was 
attacked  and  seriously  Injured  by  one  of  the 
homed  cattle  so  negligently  permitted  to  be 
at  large  upon  the  street.  The  defendant  de- 
murred to  the  declaration,  and  the  demurrer 
was  sustained.  Upon  an  appeal  this  court 
held  the  declaration  to  be  sufficient  and  re- 
versed the  Judgment  of  the  lower  court  In 
the  opinion  In  that  case  the  cases  bearing 
upon  the  subject,  in  both  this  and  other 
states,  were  reviewed,  and,  although  It  was 
conceded  that  the  law  In  some  of  the  other 
states  was  different,  the  Cases  of  Taylor  and 
Marriott  were  affirmed  and  relied  upon  by  the 
court  In  reaching  Its  conclusion.  It  Is  appar- 
ent that  the  allegations  contained  In  the  dec- 
laration in  the  present  case,  which  we  have 
already  stated  at  some  length,  brin«r  It  with- 
in the  principle  of  the  last-mentioned  cases. 
We  think  the  learned  Judge  below  committed 
no  error  In  overruling  the  demurrer  ffied  by 
the  appellant. 

Nor  was  there  any  error  In  sustaining  the 
demurrer  to  the  appellant's  third  plea,  which 
alleged  that  the  Injury  complained  of  had 
been  done  by  one  Lester  Davis  while  con- 
ducting himself  In  accordance  with  the  pro- 
visions of  the  ordinance  regulating  the  use  of 
bicycles  on  the  streets.  The  plea  In  question 
amounted  to  general  Issue;  for  to  aver  that 
a  third  party  committed  the  wrong  alleged 
Is  the  same  thing  as  to  say  that-the  defead- 
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ant  did  not  commit  It.  The  general  lasoe  la 
Bet  up  In  the  first  plea,  and  under  It  the 
tacts  alleged  In  the  third  plea  could  have  been 
offered  In  evidence,  so  that  the  appellant  was, 
in  no  aspect  of  the  case,  Injured  by  the  court's 
action  upon  that  demurrer.  The  Judgment  ap- 
pealed from  will  be  affirmed.  Judgment  af- 
firmed, with  costs. 


MAYOR,  ETC.,  OF  HAGBRSTOWN  T. 

STAHTZMAJ^. 

<Conrt  of  Appeals  of  Maryland.    Jane  IS, 

1901.) 

UUNICIPAI<  CORPORATIONS  — TAXATION  — AO- 
■  TIONS  FOR  COLLECTOR'S  COMMISmONa— BVI- 
DBNCB— ADMISSIBILITY-COMFETENCT. 

1.  A  municipal  charter  provided  that  the  com- 
pensation of  the  city  tax  collector  ahonld  be  fix- 
ed at  the  date  of  his  appointment.  A  collector's 
commission  was  fixed  by  resolution  at  a  certain 
per  cent  "on  all  taxes  collected  by  him."  Sub- 
sequently, in  addition  to  the  levy  of  the  munic- 
ipal taxes,  ordinances  were  passed  levying  as- 
sessments on  certain  abutting  lot  owners  for 
paving.  Some  of  these  ordinances  declared  that 
these  paving  costs  were  to  be  collected  as  oth- 
er city  taxes,  and  others  recited  that  the  col- 
lector should  proceed  as  in  assessments  for 
opening  streets  or  alleys,  which  provisions  ac- 
corded strictly  with  recitals  in  the  corporate 
charter.  Held,  that  the  collector  was  entitled 
to  his  ordinary  commissions  on  all  such  assess- 
ments for  street  paving  collected  by  him, 

2.  Municipal  ordinances  rdating  to  paving 
streets,  and  prescribing  the  duty  of  the  tax  col- 
lector as  to  such  aa.se88meDt8,  are  admissible 
in  an  action  by  a  collector  for  his  commissions 
for  collecting  such  assessments. 

3.  Evidence  that  members  of  a  city  council 
who  voted  for  a  written  resolution  fixing  the 
tax  collector's  commissions  at  a  certain  per  cent. 
"on  all  taxes  collected  by  him"  did  not  intend 
to  inclade  street-paving  assessments  ia  incompe- 
tent in  an  action  by  such  collector  for  commis- 
sions therefor: 

Appeal  from  drcnit  court,  Washington 
county;   Edward  Stake,  Judge. 

Action  by  Harry  IC  Startzman  against  the 
mayor  and  council  of  Hagerstown.  From  a 
Judgment  in  favor  of  plaintiff,  defendants  ap- 
peaL    Affirmed. 

Argued  before  McSHERBT,  O.  J.,  and 
BRISCOE,  BOTD,  PAGE,  SCHMUCKER, 
and  JONE.S.  JJ. 

J.  A.  Mason,  for  appellants.  A.  O.  Strfte 
•ad  W.  J.  Wltzenbacber,  for  appellee. 

McSHBRRT,  O.  J.  The  collector  appoint- 
ed by  the  municipality  of  Hagerstown  to  col- 
lect dty  taxes  sued  the  mayor  and  council 
to  recover  compensation  for  services  ren- 
dered by  him  In  collecting  the  several  amounts 
assessed  upoa  the  owners  of  lots  abutting  on 
certain  streets  which  were  paved  by  direction 
of  the  city  authorities,  these  amounts  having' 
been  assessed  to  pay  two-thirds  of  the  cost 
at  that  paving.  The  collector,  who  is  the 
appellee,  was  appointed  in  April,  1807.  for 
tbe  term  of  one  year.  The  charter  of  the  city 
provides  that  bis  compensation  shall  be  fixed 
'at  the  date  of  his ' appointment,  and  acoord- 
iBgly  at  that  time«  resolution  was  adopted 


fixing  his  commissions  at  "five  per  cent.  «n 
all  taxes  collected"  by  him.  This  reaolntiog 
was  passed  before  the  municipal  taxes  wefc 
levied  for  the  year  1807,  and  before  the  ordi- 
nances were  enacted  which  prescribed  that 
the  paving  Just  alluded  to  should  be  don& 
Under  some  of  these  ordinances  one-third  of 
the  cost  of  paving  some  of  the  streets,  less  de- 
ductions which  are  not  material,  was  levied 
upon  the  persons  whose  property  abutted  on 
the  east  side  of  the  streets,  one-tlilrd  was 
levied  ujwn  the  persons  whose  property  abut- 
ted on  the  west  side,  and  o&e-third  was  di- 
rected to  be  paid  by  the  dty.  Under  other 
ordinances  one-third  of  the  cost  of  paving 
different  streets,  "together  with  tbree  per 
cent  thereon  for  costs  and  expenses,"  was 
levied  on  the  persons  whose  property  abutted 
on  the  east  side  of  the  streets;  one-third,  to- 
gether with  8  per  cent  for  costs  and  ex- 
penses, was  levied  on  the  persona  whose 
property  abutted  on  the  west  side;  and  one- 
third  was  charged  to  the  dty.  Under  some 
of  these  ordinances  It  is  provided  that  these 
paving  costs  "thus  assessed"  are  "to  be  ci^ 
lected  as  other  dty  taxes  are  -collected," 
while  by  the  other  ordinances  It  is  declared 
Chat  "the  said  tax  coUector  shall  •  •  • 
proceed  in  all  respects  as  he  does  in  cases 
where  persons  or  property  are  assessed  for 
benefits  for  opening,  dosing,  'wldeoing  or 
straightening  any  street  lane  or  alley."  Now. 
the  ordinances  first  mentioned— those  which 
direct  these  street  assessments  "to  be  collect- 
ed as  other  city  taxes  are  collected"— accord 
strictly  In  this  requirement  with  sections  lS2a 
and  182b  of  chapter  123  of  the  act  at  1.8S2. 
amending  the  dty  charter,  and  giving  spe- 
cifically to  the  municipality  authority  to  pro- 
vide that  these  "assessments"  may  be  col- 
lected "as  other  dty  taxes  are  coQected." 
Under  the  other  ordinances  predsely  the  same 
method  of  collecting  is  prescribed,  because 
by  section  188,  c.  S8,  Acts  1884,  also  a  part 
of  the  charter,  it  is  enacted  that  "the  tax  col- 
lector shall  collect  such  benefits  as  other  taxes 
are  collected."  These  street-pavlns  assess- 
ments, amounting  to  18.146,  were  collected  by 
the  appellee,  and  he  claims  for  his  serviees 
In  making  these  collections  a  commission  of 
5  per  cent  On  the  part  of  the  mayor  and 
council  It  Is  Insisted  that  the  resoIutioD  fixing 
his  compensation  as  coUector  at  5  per  cent  on 
all  taxes  collected  by  the  appellee  does  not  lo- 
dude  5  per  cent  on  these  street-paving  as- 
sessments, and  that  therefore  he  is  not  enti- 
tled to  any  OHnpensatlon  for  collecting  them. 
The  question  which  the  record  presents  is 
Whether  5  per  cent  on  the  ordinary  mnnidpal 
taxes  is  all  the  compensation  to  which  the 
collector  Is  entitled,  no  matter  how  large  an 
amount  of  street-paving  assessments  he  may 
collect  in  addition,  or  whether,  on  the  other 
hand,  he  Is,  under  the  terms  of  the  resolu- 
tion which  fixed  his  commissions  at  the  time 
of  his  appointment  authorised  to  diarge  and 
entitled  to  receive  a  like  percentage  on  street- 
partaic  wsessments  ooUeeted  by  Urn.    If  the 
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contention  of  the  city  be  correct,  then  the 
ooUector  would  be  bound,  under  the  charter 
and  ordinances,  to  collect  street-paving  as- 
sessments without  compensation,  even  though 
the  aggregate  of  them  largely  exceeded  the 
amount  of  the  ordinary  municipal  taxes.  Of 
course,  If  this  Is  the  meaning  of  the  resolu- 
tion -which  fixed  the  appellee's  compensation, 
tie  has  no  ground  of  complaint,  or  at  least 
he  has  no  cause  of  action  against  the  city. 
So  It  comes  to  the  inquiry:  What  Is  the 
meaning  of  the  resolution?  Upon  what  basis 
Is  the  5  per  cent  commission  to  be  calculated? 
The  argument  advanced  by  the  city,  briefly 
stated,  Is  this:  The  collector  Is  entitled  to  S 
per  cent  commissions  on  all  taxes  collected  by 
Um.  These  street-paving  assessments  are 
not  taxes.  Therefore  he  Is  not  entitled  to  5 
per  cent,  commissions  on  them.  In  a  sense 
It  Is  true  that  these  Btreet-pavlng  assess- 
ments are  not  taxes,  within  the  ordinary  and 
usual  meaning  of  the  term,  and  this  has  often 
been  decided.  Thus,  In  Mayor,  etc.,  t.  Cem- 
etery Co.,  7  Md.  617,  where  the  company  was 
exempted  by  statute  from  the  payment  of 
"any  taxes  or  public  Imposition  whatever,"  It 
-was  held  that  the  exemption  did  not  indude 
a  street-paving  assessment  So,  too,  In  Brooks 
V.  Mayor,  etc.,  48  Mdt  209;  Gould  v.  Same, 
58  Md.  46,  59  Md.  378.  But  all  these  cases 
related  to  exemptions  from  taxation,  and  the 
universal  and  unvarying  rule  In  the  construc- 
tion of  statutes  giving  such  an  exemption  has 
a^^-aya  been  that  these  grants  of  that  priv- 
ilege must  be  strictly  and  rigidly  constmed 
against  the  individuals  who  claim  that  there 
baa  been  a  surrender  of  the  taiJng  power,  so 
as  to  restrict  the  Immunity  within  the  nar- 
rowest limits.  As  a  consequence,  where  there 
has  been  no  specific  exemption  from  a  lia- 
bility to  pay  paving  assessments  they  have 
not  been  regarded  as  Included  In  an  exemption 
from  taxation.  While  this  is  so,  it  Is  con- 
ceded that  these  street-paving  assessments 
are  Imposed  under  the  taxing  power.  As  said 
in  the  case  last  cited:  "The  right  to  make 
such  assessments  Is  undoubtedly  an  exercise 
of  the  taxing  power,  but  an  assessment  thus 
made  differs  from  a  general  tax  levied  for 
state  and  city  purposes."  The  exercise  of  the 
taxing  power  is  involved  when  any  assessment 
is  made  by  which  a  tax  of  any  sort  Is  Imposed, 
and  hence  the  Imposition  of  such  an  assess- 
ment as  a  street-paving  assessment  is  in  some 
sense  the  imposition  of  a  tax.  As  a  conclu- 
sion always  follows  the  weaker  premise,  and 
as  the  minor  premise  of  the  syllogism  we  are 
discus!<ing  is  faulty,  In  this:  that  it  errone- 
ously assumes  that  in  no  sense  are  these  pav- 
ing assessments  taxes,  the  conclusion  cannot 
be  free  from  precisely  the  same  error.  But 
the  question  before  us  does  not  involve  in 
any  way  an  exemption  from  taxation,  and 
therefore  does  not  require  that  the  word 
"taxes"  should  receive  the  narrow  interpreta- 
tion given  to  it  under  the  circumstances  which 
^Eisted  1b  tke  cases  alluded  to.  It  is  because 
the  argument  we  are  considering  aasumes  tke 


opposite  doctrine,  namely,  that  the  word 
"taxes"  always  and  under  all  conditions  means 
only  taxes  levied  for  state  or  municipal  pur- 
poses, that  It  Is  fallacious  and  untenable.  It 
will  be  noticed  that  these  street-paving  as- 
sessments are  distinctly  required  to  be  collect- 
ed "as  other  city  taxes  are  collected."  They 
are  thus  declared  to  be  taxes.  They  are  Im- 
posed under  the  taxing  power,  and  by  the 
terms  of  the  charter  they  are  described  as 
city  taxes.  The  phrase  "as  other  city  taxes" 
necessarily  means  that  these  are  city  taxes, 
or  the  word  "other"  would  have  been  omitted. 
Sluce  they  are  to  be  collected  as  "other  city 
taxes  are  collected,"  they  must  be  collected 
by  the  city  tax  collector;  and,  since  the  res- 
olution fixing  his  salary  allows  him  6  per 
cent  en  all  taxes  collected  by  him,  it  would 
seem  to  follow  that  he  is  entitled  to  5  per 
cent,  on  these  collections,  also.  Other  city 
taxes  were  collected  by  him  for  a  commis- 
sion of  5  per  cent.,  and,  as  these  assessments 
were  to  be  collected  ns  other  city  taxes,  not 
only  were  they  collectible  by  the  same  pro- 
cess and  by  the  same  person,  but  upon  the 
same  terms,  if  the  contract  between  the  city 
and  the  collector  did  not  alter  those  terms  or 
prescribe  some  different  rate.  This  identical 
question  was  passed  on  by  the  appellate  court 
of  Indiana  in  the  case  of  Board  v.  Vurplllat, 
63  N.  £3.  1049.  Under  the  Indiana  Revised 
Statutes  of  1881  (section  6928),  authorizing 
a  county  treasurer  la  that  state  to  receive 
"as  a  further  compensation,"  in  addition  to  a 
fixed  salary,  a  certain  per  centum  on  taxes 
collected  by  him.  It  was  held  that  ditch  taxes 
collected  under  section  4285  were  Included,  be- 
cause by  the  last-named  section,  and  others 
following  It,  and  relating  to  the  location  and 
construction  of  drains  and  ditches,  these  ditch 
taxes  or  assessments  were  required  to  be 
placed  by  the  auditor  on  the  tax  duplicate, 
and  the  county  treasurer  was  directed  to  col- 
lect them  "as  other  taxes  are  collected."  In 
the  course  of  the  Judgment  the  court  said: 
"In  view  of  these  statutes,  directing,  as  they 
do,  that  drainage  assessments  shall  be  placed 
upon  the  tax  duplicate  by  the  auditor,  and  Im- 
posing upon  the  treasurer  the  duty  of  collect- 
ing them  as  other  taxes  are  collected;  that 
the  said  treasurer,  as  a  part  of  his  compensa- 
tion, shall  receive  a  i>er  cent  on  all  taxes  by 
him  collected,— It  seems  that  a  plain,  reason- 
able construction  of  the  statutes  would  give 
to  the  treasurer  his  per  cent  upon  ditch  taxes 
as  well  as  upon  any  other  class  of  taxes;  the 
per.  cent  being  to  compensate  the  officer  for 
his  labor  In  collecting  the  taxes."  In  Beatty 
V.  Pruden,  13  Ind.  App.  507,  41  N.  E.  961, 
it  was  held  that:  "Assessments  for  such  im- 
provements are  themselves  a  species  of  tax- 
ation, and  that  they  are  so  recognized  by  the 
lawmaking  power  In  this  instance  is  mani- 
fested by  the  expression  'as  other  taxes.*  The 
extension  of  the  claim  upon  the  tax  duplicate, 
like  other  taxes,  places  it  in  the  same  cate- 
gory with  these,  and  makes  a  lien  upon  the 
owner's  property  the  same  as  If  the  claim  was 
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the  result  of  a  state,  coonty,  or  townsbip 
levy." 

In  holding  that  the  appellee  Is  entitled  to 
commlsslcna  on  these  paving  assessments 
collected  by  him,  we  are  not  to  be  understood 
as  qnestlonlng  or  departing  from  any  prior 
decisions  ot  this  court  wherein  It  has  been  de- 
termined that  these  special  paving  assess- 
ments and  Icindred  ones  are  not  to  be  treated 
as  taxes,  within  the  meaning  of  that  term 
when  employed  In  statutes  exempting  partlC" 
ular  individuals  or  corporations  from  taxation. 
We  mean  merely  to  bold  that  these  assess- 
ments, being  imposed  under  the  taxing  power, 
and  being  made  collectible  as  other  city  taxes 
are  collected,  must  be  treated  as  part  of  the 
basis  upon  which  the  collector's  commissions 
are  to  be  computed,  unless  specific  provision 
to  the  contrary  Is  made  In  the  ordinance  or 
resolution  fixing  bis  compensation.  The  col- 
lector's  bond  Is  answerable  for  the  proper  dis- 
bursement of  these  assessments  after  they 
have  been  collected  by  him.  He  is  required 
to  perform  the  same  labor  In  collecting  them 
that  he  is  subjected  to  In  making  other  col- 
lections upon  which  he  Is  confessedly  entitled 
to  commissions,  and  It  might  well  happen  that 
the  aggregate  of  these  special  assessments 
would  exceed  in  some  years  the  total  of  the 
usual  and  ordinary  municipal  tax.  It  can 
scarcely  be  supposed.  In  such  drcumstances, 
that  he  must  assume  this  additional  respon- 
sibility, perform  this  superadded  labor  large- 
ly in  excess  of  that  for  which  he  Is  compen- 
sated, and  yet  that  he  is  to  receive  no  re- 
muneration whatever  therefor.  If,  by  Includ- 
ing in  the  basis  these  assessments,  the  sum 
total  of  his  commissions  reaches  an  amount 
which  may  be  considered  exorbitant.  It  is 
within  the  power  of  the  dty  authorities  to 
Umlt  the  aggregate  allowed  to  him  by  dis- 
tinctly providing  a  smaller  commission  on  the 
whole  sum  collected,  or  by  fixing  a  difl^erent 
and  lower  commission  on  these  special  assess- 
ments. Their  failure  to  do  so  in  this  instance 
can  afford  no  ground  for  denying  to  the  ap- 
pellee the  compensation  now  claimed  by  him, 
even  though  the  amount  he  may  receive  Is 
more  than  the  city  council  supposed  It  would 
be  when  they  settled  the  rate  of  his  oommls- 
slons. 

These  observations  dispose  of  the  prayers 
set  out  In  the  eleventh  bill  of  exceptions,  and 
show  that  the  trial  court  was  right  In  grant- 
ing the  plaintiff's  prayer,  and  In  rejecting  the 
four  offered  by  the  defendant  The  other 
questions  raised  by  the  remaining  bills  of  ex- 
ception, save  the  first  and  sixth,  relate  to  the 
admissibility  of  evidence.  The  sixth  excep- 
tion has  been  abandoned,  and  is  not  in  the 
record.  The  first  was  reserved  to  the  ruling 
of  the  court  In  admitting  as  evidence  chapter 
11  of  the  Code  of  Ordinances  of  Hagerstown. 
Chapter  11  relates  to  paving  streets,  and  some 
of  its  sections  prescribe  the  duty  of  the  tax 
collector  with  respect  to  the  collection  of 
street-paving  assessments.  It  was  consequent- 
ly admissible  in  evidence.    The  remaining 


eight  bills  of  exception  wHl  be  considered 
together.    The  ninth  has  not  been  signed,  and 
Is  therefore  not  before  us,  but  it  raises  pre- 
cisely the  same  question  as  the   otiiers  da 
The  city  sought  to  show  that  it  was  not  the 
Intention  of  the  members  of  the  council  who 
voted  to  adopt  the  resolution  which   fixed  5 
per  cent  commission  as  the  collector's  com- 
pensation to  Include  these  paving  assessment! 
in  the  basis  on  which  that  percentage  wu 
to  be  calculated.    This  was  clearly  not  com- 
petent   The  resolution  was  in  -writing,  anJ 
speaks  for  itself.    It  was  not  permissible  Vt 
show  what  was  in  the  mind  of  the  penou 
who  voted  for  It.    If  that  were   allowed,  it 
would   permit  those  who  adopted,   tlie   reso- 
lution to  supplement  It  by  parul,   and   thes 
to  interpret  it.    Its  Interpretation  is  for  the 
court    What  the  dty  council  has  said  by  the 
resolution,  and  not  what  some  of  tbe  memben 
thought  when  they  voted  for  It,  Is  to  be  coa- 
sidered.    The   rulings   excepted    to    exdnded 
this  proffered  evidence,  and,  for  tbe  reaKv 
Just  given,  those  rulings  were  right 

What  has  been  said  in  disposing  of  the 
prayers  which  present  the  main  question  hi 
the  case  will  serve  to  indicate  that  there  was 
no  error  committed  in  overruling  the  demurrer 
interposed  to  thedeclaration.  Astbejudgmeat 
was  in  favor  of  the  plaintiff  (the  appell«r 
for  the  compensation  which  he  claimed  for 
making  these  paving  collections,  and  as  he 
was,  in  our  view,  entitled  to  5  per  cent  for 
those  services,  the  Judgment  will  be  affirmed. 
Judgment  affirmed,  with  costs  above  and  be- 
low. 


TIFEI-  ▼.  JENKINS  et  al. 

(Ooort  of  Appeals  of  Maryland.     June  12^ 
1901.) 

DEEDS— VALIDITT— FRAUD— EVIDENCB— 
— SCFFICIENCi'. 

1.  Where,  in  an  action  to  set  aside  an  ex- 
change of  property  on  the  ground  of  fraud,  it 
is  alleged  in  defense  that  the  property  given  by 
defendant  was  more  valuable  than  that  revvir- 
ed,  the  relative  values  will  be  fixed  aa  of  the 
time  of  the  exchange. 

2.  The  father  of  plaintiff  and  defendant  will- 
ed certain  land  to  each,  subject  to  his  wid- 
ow's life  estate,  and  to  the  former  an  amoaot 
of  money  greater  than  that  to  the  latter. 
The  parties  thereafter  exchanged  their  prop- 
erties. Plaintiff  asserts  that  she  did  so  be- 
cause of  being  unduly  influenced  and  worries] 
by  her  sister  and  her  then  husband,  and  b<>- 
ing  advised  that  no  deed  would  affect  her  ti- 
tle if  made  during  her  mother's  life.  The  de- 
fendant alleged  that  the  property  she  exchan- 
ged was  more  valuable  than  that  of  the  plain- 
tiff. Plaintiffs  testimony  failed  to  show  in 
what  manner  she  had  been  overpersnaded,  anil 
witnesses  of  the  execution  of  the  deeds  failed 
to  testify  to  anything  that  would  have  the  effect 
alleged.  Her  then  husband  took  plaintiff  vol- 
untarily to  her  mother's  home,  where  all  the 
family  had  assembled,  to  execute  the  deed. 
Her  husband  thereafter  died,  and  she  married 
her  ijresent  husband  some  13  years  prior  to 
bringing  suit,  at  which  tiine  witnesses  to  tlie 
transaction  were  dead.  Held,  that  a  decree  dis- 
missing a  bill  to  have  the  deeds  ot  exchansc 
set  aside  was  proper. 
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Appeal  from  drcnlt  court  of  Baltimore 
dtj;  Henry  Stockbrldge,  Judge. 

Bill  by  Amanda  L.  Tifel,  by  her  next 
'rlend,  John  Tifel,  against  Mary  E.  Jenkins 
ind  others.  From  a  decree  in  favor  of  de- 
lendantB,  plaintiff  appeals.    Affirmed. 

Argued  before  McSHERRT,  C.  J.,  and 
BBISCOB.  BOYD,  PAGE,  SCHMUCKEK, 
ind  JONES,  JJ. 

Harry  B.  Gilbert  and  Jos.  0.  France,  for 
ippellant    Carey  &  Glenn,  for  appellees. 

JONES,  J.  In  this  case  a  bill  was  filed  in 
the  circuit  court  of  Baltimore  city  by  the 
appellant  praying  to  have  set  aside  and  va- 
cated two  deeds  which  were  executed,  the 
>ne  by  the  appellant  and  her  then  husband 
to  the  appellee  Mary  B.  Jenkins,  and  the 
}ther  by  the  appellees  to  the  appellant  It 
appears  that  the  appellant,  Amanda  L.  Tifel, 
und  the  appellee  Mary  E.  Jenkins  are  sis- 
ters, and  daughters  of  Adam  G.  Erdman, 
who  died  in  the  month  of  October,  1878, 
and  by  liis  will  gave  to  his  widow  a  life  es- 
tate in  the  whole  of  his  property,  and  to 
in  adopted  daughter  |500.  Subject  to  the 
life  estate  of  his  widow,  and  before  dispos- 
ing of  the  residue  of  his  estate,  he  made 
certain  specific  devises  and  bequests  to  his 
children,  seven  In  number.  To  Amanda  L. 
Tifel,  appellant,  by  her  then  name  Wise, 
he  gave  a  one  undivided  half  intwest  in 
ibout  18  acres  of  land,  imimproved,  and 
to  the  appellee  Mary  E.  Jenkins  about  2 
acres  of  land,  with  improvements;  both 
properties  being  In  close  proximity  to  Balti- 
more city.  The  deeds  in  question  were  ex- 
ecuted in  the  way  of  making  an  exchange, 
between  the  parties  entitled,  of  these  two 
properties.  At  the  time  of  the  execution  of 
the  deeds  in  question  the  appellant  was  a 
married  woman;  her  then  husband  being 
Silas  Wise,  who  died  in  1883.  In  1886  she 
married  her  present  husband,  John  Tifel, 
who  appears  in  tliis  suit  as  her  next  friend. 
The  bill  alleges  that  the  appellant,  Mrs. 
Tifel.  executed  the  deed  of  exchange  be- 
cause she  was  induced  to  do  so  by  being 
worried  and  annoyed  by  her  sister  and  her 
Bister's  husband  and  her  ovni  husband, 
Wise,  now  deceased,  wliiie  she  was  "in  deli- 
cate health"  and  "extremely  nervous";  that 
she  did  not  know  that  she  was,  by  executing 
tlie  deed,  devesting  herself  of  title  to  and 
interest  in  the  land  devised  to  her  by  her 
father,  but  believed  that  she  would,  upon 
demise  of  her  mother,  to  whom  the  testator 
devised  and  bequeathed  a  life  estate  in  the 
whole  of  the  property  left  by  him,  come  into 
possession  of  the  property  so  devised  to  her, 
she  having  been  advised  and  believing  "that 
no  deed  could  affect  her  title  if  made  dur- 
ing the  term  of  the  life  tenant";  that  she 
had  no  desire  or  Intention  to  make  an  ex- 
change of  property  with  her  sister,  "but  her 
said  sister  and  her  sister's  husband  and  her 
y:n.  husband,  fw  ourposes  of  their  own. 


nnduly  influenced  her  to  execute  the 
deed,  taking  advantage  of  her  lack  of 
ness  knowledge";  that  the  deed  she 
cuted  "was  not  her  free  and  voluntary  i 
having  been  obtained  from  her  by  fraud  i 
undue  influence  practiced  upon  her  by 
defendants."  It  will  be  seen  that  the  all*- 
gatlons  of  the  appellant's  bill  are  altogetlMr 
vague  and  general,  and  nowhere  point  t» 
any  act  or  conduct  on  the  part  of  aiv- 
body  constituting  or  indicating  the  undac- 
tnfluence  and  fraud  of  which  she  ocaft-. 
plains,  beyond  saying  that  she  was  wor- 
ried and  annoyed  by  the  appellees  and  Imk- 
husband.  The  appellees  answered  the  H^ 
admitting  the  execution  of  the  deeds  as  ^li- 
leged  in  the  bill,  and  denying  all  the 
gations  therein  made  of  fraud  or  undue  ! 
fluence,  and  further  denying  that  they 
the  former  husband  of  the  appellant 
worried  or  annoyed  her  in  reference  to  uv 
ecchange  of  the  properties  in  question.  Tbe^- 
then  aver  that  the  transaction  was  fuUy  ■■>- 
derstood  by  all  the  parties  thereto,  and  that 
at  the  time  of  the  execution  of  the  deeds  1m 
question,  making  the  exchange  of  propertia* 
as  alleged,  the  property  which  was  conveyed  ■■ 
to  the  appellant  in  the  exchange  was  moae 
valuable  than  that  which  was  conveyed  Iv 
the  appellant  to  the  appellee  Mary  E.  Jcb- 
kins,  but  that  the  property  so  conveyed  4»  - 
the  appellant  has  been  permitted  to  deteri*- 
rate  in  value  by  neglect  to  keep  the  improTc- 
ments  thereon  in  repair,  and  for  this 
the  appellant  has  become  dissatisfied 
the  transaction  involving  the  exchange  aff 
properties,  and  now  seeks  to  undo  wtat- 
"was  fair  and  bona  fide,  and  her  own  vola*-. 
tary  act  and  deed." 

When  we  come  to  review  the  testlmoaty^ 
we  find  that  upon  the  part  of  the  appellaot- 
quite  as  vague  and  indefinite,  as  respects 
the  fraud  and  undue  influence  which  A»- 
charges,  as  are  the  allegations  of  her  taflL 
.She  testified  in  her  own  behalf,  and  said  ak*- 
was  overpersuaded  by  her  sister,  the  apipal- 
lee,  and  her  sister's  husband,  and  that  akr 
was  threatened  by  her  own  husband.  Wlaat 
the  character  of  the  persuasion  was,  Bkr 
does  not  state,  further  than  to  say  Bkr; 
Jenkins,  her  sister's  husband,  told  her 
signing  the  deed  "wouldn't  amount  to 
thing,"  and  that  her  sister  Mrs.  Jenkins,  i 
her  own  husband  said  the  same  tlUng. 
does  not  say  what  the  threats  were  that  i 
claims  her  husband  made.  They  may 
been  of  the  most  trivial  character,  and  a 
talnly  are  not  made  to  appear  to  be  suck  j 
a  court  can  recognize  as  sufficient  to  i 
dominate  her  will  as  to  render  an  act 
under  their  influence  Invalid.  When  askctf 
what  happened  when  the  papers  (the  deeded 
were  first  opened  on  the  day  of  the  meetiof; 
for  them  to  be  executed,  she  said:  "I  donTt 
remember  anything  about  them,  l)ecause  • 
was  in  such  a  worry  of  mind  at  the  time.  K 
cannot  bring  it  to  my  mind  that  I  signed  aatj-- 
thlng."    She  describes  no  adequate  cause  Ck- 


Digitized  by 


Google 


40  ATLANTIC  BfiPOBTKB. 


iiU. 


CMnK  in  such  an  abnormal  condition.  And, 
^ilille  there  were  several  persona  present  on 
the  occasion  to  which  she  was  referring,  who 
oonid  not  have  failed  to  observe  anything 
onusiial,  or  of  a  character  to  have  bad  so 
Berlous  an  effect  as  she  alleges,  not  one  tes- 
tifies to  anything  of  the  kind.  Under  such 
circumstances,  a  court  could  not  be  ex- 
pected to  accept  such  a  statement  of  her 
condition  as  has  just  been  quoted  to  Influence 
ItB  action.  When  asked  upon  cross-examina- 
tion, "What  do  you  mean  by  your  sister  hav- 
ing practised  fraud  on  you?"  she  merely  an- 
swered, "She  took  advantage  of  me."  It 
would  serve  no  useful  purpose  to  refer  more 
particularly  or  more  at  length  to  the  testi- 
mony of  the  appellant  as  given  by  herself  In 
support  of  her  allegation  of  fraud  and  undue 
Influence  practiced  upon  her  In  respect  to 
the  execution  of  the  deeds  In  question. 
What  has  already  been  referred  to  te  a  fair 
sample  of  its  character  and  potency.  All 
that  need  be  said  of  other  evidence  adduced 
on  behalf  of  the  appellant  Is  that  It  by  no 
means  supplies  the  manifest  defects  of  that 
given  by  the  appellant  herself.  There  are 
considerations  suggested  by  the  circumstan- 
ces of  the  case  that  make  against  the  con- 
tention of  the  appellant  She  would  have  It 
appear  that  the  deeds  she  seeks  here  to  have 
set  aside  were  executed  under  comp'ulsion 
by  her  then  husband;  yet  neither  she  her- 
self nor  any  other  witness  testlfles  to  a  sin- 
gle act  of  harshness  or  of  cruelty  towards 
her  that  he  was  ever  guilty  of.  There  ap- 
pears no  reason  whatever  for  her  having  any 
Bach  fear  of  him  as  might  be  supposed  to 
have  deprived  her  entirely  of  her  free  will 
in  performing  the  act  she  now  seeks  to  have 
undone;  and  tliat  she  was  exercising  some 
Judgment  or  choice  In  regard  to  it  Is  evi- 
denced by  the  fact  that  she  asked  her  broth- 
er, who  was  one  of  her  witnesses,  before 
tbe  exchange  of  properties  was  consum- 
mated, "if  it  [tbe  exchange]  would  not  be  a 
good  thing,"  without  giving  him  even  a  sug- 
gestion at  the  time,  as  far  as  appears,  that 
her  hnsband  was  seeking  to  compel  her  U 
make  the  exchange.  What  adequate  motive 
her  husband  could  have  had  for  going  to  the 
extreme  of  compulsion  to  get  her  to  -  make 
the  exchange  of  properties  Is  not  disclosed 
by  the  evidence.  His  selection  of  time, 
place,  and  surroundings  for  the  accomplish- 
ment of  his  purpose,  if  he  desired  to  secure 
her  execution  of  the  deeds  In  question  by 
compulsion  and  fear,  was  singular.  The 
appellant,  according  to  the  testimony  in  the 
case,  was  one  of  a  family  of  the  most  re- 
spectable and  substantial  people  in  the  com- 
munity, and  who  might,  therefore,  be  ex- 
pected to  resent  an  outrage,  of  tbe  sort  that 
the  appellant  alleges,  committed  upon  one  of 
the  members;  yet,  when  the  deeds  here  in 
qnestlon  were  to  be  executed,  her  husband 
voluntarily  took  her  to  her  mother's  house, 
wkere  there  were  at  least  several,  and,  ac- 
coBdlng  to  some  of  the  witnesses,  all  except 


one,  of  tbe  members  of  the  family  asaembled. 
Kot  one  of  them  testlfles  to  anytbing  troa 
which  an  Inference,  even,  of  compnlslon  ati 
fear  exerted  upon  her  in  connection  with  tk 
execution  of  the  papers  can  be  drawn.  Tit 
evidence  further  shows  that  tbe  appelkit 
was  a  widow  for  three  years,  and  therefore 
emancipated  from  tbe  domination  of  her  flnt 
husband,  and  that  since  1886  she  bas  \)efs 
imder  the  protection  of  her  present  husband 
and  yet  not  until  now  has  anything  !>?« 
heard  from  her  in  the  way  of  seeking  relisl 
from  the  imposition  she  claims  was  prat- 
tlced  upon  her.  Her  excuse  that  she  bad 
been  told  the  deed  was  not  good,  and  wonkl 
not  prevent  her  from  claiming  ber  orlgia'J 
property  at  the  death  of  her  motber.  Is,  to 
say  the  least,  not  creditable  to  ber.  She  Vas 
shows  herself  willing  to  take  and  experlmec: 
with  the  property  for  which  she  excban?e-i 
at  the  expense  of  her  sister,  believing  ttit 
when  It  turned  out  unsatisfactory  to  ber  sb? 
could  relinquish  it  and  resume  possession  oi 
that  which  she  had  given  In  exchange.  SU 
has  waited  to  make  the  effort  to  avoid  ti- 
transactlon  In  question  until  a  number  of 
tbe  witnesses  who  could  have  tbrown  Iis:it 
on  It  are  dead,  and  long  enoagb  for  the  fact? 
in  connection  with  It  to  fade  from  tbe  racot 
lection  of  witnesses  who  are  living.  Tkl- 
detracts  from  the  force  of  the  testimony  sfc* 
has  adduced,  the  extent  and  character  <^ 
which  have  already  been  adverted  to.  A< 
against  tbe  claim  that  In  tbe  exchange  d 
properties  a  fraud  was  perpetrated  npon  tJie 
appellant,  there  is  this  circumstance:  that 
her  father  In  his  will  obviously  endeavored  to 
equalize  the  distribution  of  his  property 
among  his  children,  and  be  gave  to  the  ap- 
pellant the  one  undivided  half  Interest  la 
the  property  mentioned  as  devised  to  hw. 
and  ?2,000;  while  to  her  sister  he  gave  ib? 
property  for  which  the  appellant  exchangpd. 
and  $1,500;  thus  indicating  that  bis  Jodf- 
ment  was  that  the  lot  and  improvements  de^ 
vised  to  Mrs.  Jenldns  were  more  valaabie 
than  the  real  estate  devised  to  tbe  appellant 
There  Is  some  contradiction  among  the  wit- 
nesses examined  In  the  dase  as  to  the  rela- 
tive value  of  the  two  properties  In  questioa 
As  respects  the  question  we  are  trying  here, 
tbe  time  at  which  this  relative  value  is  to 
be  fixed  is  tbe  time  of  the  exchange.  Thi! 
was  about  a  year  after  tbe  death  of  tb« 
father  of  tbe  appellant  and  Mrs.  Jenki35 
How  the  properties  compared  In  value  at  tv 
time  of  tills  exchange  can  be  taken  as  more 
certainly  Indicated  by  the  competent  and  Is.-- 
partlal  judgment  of  this  father,  seeking  tr 
make  a  fair  division  of  property  among  tis 
children,  than  by  witnesses  who  are  testlfr- 
ing  concerning  values  at  this  distance  ci 
time  from  the  date  of  the  exchange,  acu 
doubtless  und^  more  or  less  bias.  If  «• 
accept  this  Judgment  of  the  father  as  es- 
tablishing tbe  true  relation  of  these  proper 
ties  to  each  other  In  point  ot  value,  ft  go«s 
far  to  relieve  the  apgeUee  Mrs.  Jenkins  et 
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^lie  cliarg«  ot  fraud  In  making  the  exchange, 
and  to  prepare  us  to  accept'  aa  the  reel  rea- 
son why  she  desired  the  exchange  of  proper- 
tJea  the  <Mie  ahe  openly  proclaimed,  which 
"virag  that,  tot  the  reasons  she  gave  In  her 
tyestlmony,  she  had  concelyed  a  prejudice 
■against  the  property  devised  to  her  by  her 
father's  will,  and  that  she  did  not  want  to 
live  there.  The  unsatisfactory  character  of 
the  testimony  adduced  by  the  appellant  in 
support  of  the  vague  and  general  allegations 
of  her  bill,  the  further  considerations  which 
bare  been  noticed,  and  the  distinct  and  em- 
phatic contradiction  of  the  appellaiit's  testi- 
mony by  that  offered  on  the  part  of  the  ap- 
j;>ellees,  require  the  afBrmance  of  the  action 
of  the  court  below  in  decreeing  that  the  bill 
■of  the  appellant  be  dismissed.  The  case 
made  by  the  appellant  so  clearly  falls  short, 
In  the  proofs  submitted,  of  one  Justifying  the 
interference  of  the  court  with  her  solemn  act 
in  executing  the  deed  here  called  in  question, 
that  reference  to  l^al  authorities  bearing 
upon  the  question  presented  for  adjudication 
has  been  quite  unnecessary.  We  need  only 
say  we  are  not  aware  of  any  case  In  our 
courts  in  which,  upon  a  state  of  proof  as  we 
have  here,  such  relief  as  is  here  so\!gbt  has 
been  granted.  Decree  afSrmed,  wllh  costs 
to  the  appellees. 


SOOBBS  et  al.  ▼.  OITIZBNS'  NAT.  BANK 

et  al. 

<Oonrt  Of  Appeals  of  Matyland.    June  iS, 

1901.) 

COaP<»ATIONS— INSOLVENCY— PRBFBRRBD 

STOCKHOLDERS— DISTEIBC- 

TION  OF  ASSETS. 

1.  An  order  finally  confirming  an  auditor's  ac- 
'Coont  In  a  receivership,  ascertaining  a  balance 
for  distribation,  to  which  no  exception  is  filed, 
ia,  in  effect,  an  adjudication  in  rem,  and  the 
distribntlona  are  res  judicata. 

2.  Where  stockholders,  holding  preferred 
stock,  issned  pursuant  to  Code,  art.  23,  S  297, 
to  enable  the  company  to  obtain  a  loan,  con- 
Bent,  by  indorsement  on  the  certificate,  to  post- 

f>one  their  lien  in  favor  of  any  banks  making 
oans  to  the  company,  such  banks,  on  the 
«ompany  becoming  insolvent,  are  entitled  tu 
flbare  as  unsecured  creditors  on  the  full  amonnt 
of  their  claims,'  and  then  pro  rata  in  the  pro- 
ceeds of  the  property,  subject  to  the  lien  of  the 
preferred  stock,  after  deducting  the  percentage 
previously  received  in  common  with  other  cred- 
itors. 

3.  Where  the  regularity  of  the  issuance  of 
certain  preferred  stock'  was  not  questioned  in 
-the  trial  court,  a  petition  asking  the  remanding 
of  the  eanse  for  the  trial  of  such  issue  on  evi- 
dence subsequently  discovered  will  be  dismiss- 
ed. 

Appeal  from  the  circuit  court  of  Balti- 
more dty;  Albert  Bltchie,  Judg& 

Proceedings  on  the  dlstribntlou  of  the  as- 
-cets  of  the  Campbell  &  Zell  Company,  an  in- 
solvent corporation.  Rogers,  Brown  &  Co. 
filed  exceptions  to  the  andltor's  Accounts  al- 
lowing the  Citizens'  National  Bank  and  oth- 
■en  certain  amounts,  and  from  an  order  over- 
mUng  tlielr  exceptioBB  they  appeal.    Affitm- 


Argued  before  McSHERBT,  C.  J.,  and 
BRISCOE,  BOYD,  PAGE,  SCHMUCKEB, 
and  JONES,  JJ. 

Richard  K.  Cross,  for  appellants.  Barton, 
Wilmcr,  Ambler  &  Stewart,  Geo.  E.  Willis, 
and  Alan  McLane,  for  appellees. 

BRISCOE,  J.  This  controversy  arises  up- 
on the  distribution  of  the  assets  of  the 
Campbell  &  Zell  Company  of  Baltimore  city, 
a  corporation  of  the  state  of  Maryland,  and 
now  in  the  hands  of  its  receiver,  Charles  C. 
Homer,  in  the  circuit  court  of  Baltimore. 
There  is  no  dispute  as  to  the  facts  of  the 
case,  and.  In  so  far  as  they  bear  upon  the 
questions  presented  for  our  consideration, 
they  are  set  forth  in  the  record  by  "an 
agreed  statement  of  facts."  The  questions 
relate  solely  to  the  distribution  of  the  funds 
of  the  corporation  among  its  creditors,  and 
which  are  now  held  by  the  receiver.  The 
facts  appear  from  the  record  to  be  as  fol- 
lows: The  Campbell  &  Zell  Company  of 
Baltimore  city,  a  body  corporate,  duly  In- 
corporated under  the  laws  of  Maryland,  Is- 
sued, under  section  294  of  article  23  of  the 
Code  of  Public  General  Laws,  preferred 
stock  to  the  amount  of  $50,000,  on  the  13tb 
day  of  November,  1895.  Subsequently  the 
funds  derived  from  the  issue  of  this  stock 
were  found  to  be  inadequate  to  supply  the 
necessary  capital  for  the  success  of  the  cor- 
poration, and,  in  order  to  obtain  a  loan  from 
the  banks  of  the  city  of  Baltimore,  all  of  the 
preferred  stockholders  consented  to  post- 
pone their  lien  in  favor  of  any  of  the  banks 
of  the  city  that  would  accommodate  it.  Un 
the  21st  of  April,  1896,  the  following  indorse- 
ment was  written  on  the  face  of  each  pre- 
ferred stock  certificate,  and  signed  by  the 
bolder:  "The  preference  created  by  the  Is- 
suing of  this  certificate  over  subsequent 
creditors  of  the  corporation  herein  named  Is 
waived  and  postponed  to  any  and  all  claims 
against  said  corporation  for  money  which 
has  been  or  may  be  loaned  to  said  corpora- 
tion by  any  of  the  banks  of  the  city  of  Bal- 
timore." In  consequence  of  this  waiver  of 
the  security  created  by  the  preferred  stock 
In  favor  of  the  banks  of  Baltimore,  the 
Campbell  &  Zell  Company  were  enabled  to 
obtain  a  loan,  which  now  amounts  in  the  ag- 
gregate to  the  sum  of  $46,U90.54,  from  the 
three  appellee  banks,  to  wit,  the  Citizens'  Na- 
tional Bank,  the  Second  National  Bank,  and 
the  Manufacturers'  National  Bank  of  Balti- 
more. Subsequently  this  corporation  be- 
came embarrassed,  and  on  or  about  Novem- 
ber 25,  1896,  upon  a  bill  filed  in  the  circuit 
court  of  Baltimore  city  by  George  B.  Hunt- 
ing et  aL  against  the  Campbell  &  Zell  Com- 
pany of  Baltimore  City,  alleging  Its  Insol- 
vency, Henry  James  and  Charles  C.  Homer 
w%re  by  the  court  atppointed  receivers  of  the 
corporation.  Henry  James  died  on  July  27, 
1897,  and  Charles  O.  Homer,  as  surviving 
receiver,  after  conductiag  tbe  business  of 
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the  corporation  for  several  years  under  di- 
rection of  the  court  sold  the  greater  part  of 
Its  assets,  but  a  portion  still  remains  unsold 
or  uncollected.  It  appears,  upon  the  reports 
of  sales  and  collections  made  by  the  sur- 
viving receiver,  and  in  the  distribution  of 
the  assets  of  the  company,  the  auditor  of  the 
court  stated  three  accounts,  A,  B,  and  C, 
respectively.  It  Is  agreed  that  account  A 
was  an  expense  account,  that  no  exceptions 
were  filed  to  It,  and  it  was  ratified  on  the 
30th  of  June,  1900.  it  Is  not  In  the  record, 
but  It  Is  agreed  that  It  finally  ascertains  a 
balance  of  $22,027.27  for  distribution  among 
"the  general  creditors,"  which  Is  carried  to, 
and  distributed  In,  account  B. 

There  Is  nothing  In  the  record  before  us  to 
show  that  any  objection  was  made  to  this 
account  In  the  court  below,  or  that  an  appeal 
was  talsen  from  the  order  of  Its  ratification. 
On  the  contrary.  It  Is  admitted  by  the  agreed 
statement  of  facts  that  no  exceptions  were 
filed  to  It  In  the  court  below,  and  It  was 
ratified  In  regular  order.  The  proprtety, 
then,  of  the  passing  of  this  order  of  ratifica- 
tion Is  not  before  us,  and  cannot  be  review- 
ed In  this  appeal.  The  audit,  when  ratified 
and  confirmed,  had  the  effect  of  an  adjudi- 
cation In  rem,  and  the  distributions  con- 
tained In  It  are  res  adjudicata.  Thurston 
V.  Devecmon.  30  Md.  210;  Owlngs  v.  Rhodes, 
65  Md.  408,  9  Atl.  903;  Taylor  v.  State,  73 
Md.  208,  20  Atl.  914,  11  L.  R.  A.  852;  Land 
Ca  v.  Wilson,  50  Md.  90. 

The  remaining  questions  to  be  determined 
are  presented  by  exceptions  to  accounts  B 
and  C,  filed  by  the  appellants  Messrs.  Rog- 
ers, Brown  &  Co.,  who  are  general  creditors 
of  the  Insolvent  corporation  to  the  extent 
of  $4,688.32  for  Iron  sold  It  These  appel- 
lants rely  upon  the  following  objections  filed 
on  June  22, 1900,  to  accounts  B  and  O— First 
because  the  auditor.  In  stating  account  B, 
has  erroneously  allowed  dividends  to  the 
Citizens'  National  Bank,  to  the  Second  Na- 
tional Bank,  and  to  the  Manufacturers'  Na- 
tional Bank  upon  the  full  amount  of  the 
claims  of  the  banks,  and  Interest  thereon, 
as  unsecured  or  general  creditors  of  the 
Campbell  &  Zell  Company;  second,  because 
the  auditor,  in  stating  account  C,  has  dis- 
tributed to  the  above-named  banks,  pro  rata, 
the  proceeds  of  the  property,  subject  to  the 
lien  of  the  preferred  stock  of  the  Campbell 
&  Zell  Company  upon  the  basis  of  the  claims 
of  said  banks,  and  interest,  deducting  there- 
from the  dividend  improperly  allowed  upon 
said  claims,  and  interest  In  account  V 
The  exceptions  were  overruled  by  the  court 
below,  and  from  the  orders  ratifying  the  ac- 
counts this  appeal  has  been  taken. 

It  Is  contended  upon  the  part  of  the  appel- 
lants that  the  rule  of  law  applicable  to  the 
distribution  of  the  assets  of  the  insolvent 
corporation  in  this  case  required  the  auditor. 
In  stating  the  accounts,  to  first  apply  the 
funds  arising  from  the  sale  of  the  property 
upon  which  the  preferred  stock  was  a  lien 


to  the  payment,  of  the  claims  of  the  banks, 
and  then  should  have  treated  the  banks  as 
general  creditors,  and  as  such  entitled  to  a 
dividend  only  on  the  amount  of  their  cLxims 
which  remained  after  deducting  the  sums 
distributed  to  them  from  the  proceeds  of  the 
property,  subject  to  the  lien  of  the  preferred 
stock.  And  It  Is  urged  that  this  case  falls 
within  the  rule  laid  down  by  this  conrt  In 
the  cases  of  Bank  v.  Lanahan,  66  Md.  461,  T 
Atl.  615.  and  National  Union  Bank  ▼.  Na- 
tional Mechanics'  Bank,  80  Md.  382.  30  AtL 
913,  27  L.  R.  A.  476,  45  Am.  St  Rep.  350,  and 
that  those  cases  settle  this  controversy. 
Now,  there  can  be  no  question  as  to  the  rule 
of  law  established  by  those  cases,  or  that 
should  control  the  distribution  of  the  assets 
of  an  insolvent  estate,  where  a  creditor  bolds 
collateral  security  belonging  to  the  debtor 
for  his  debt  All  the  cases  hold  that  such 
creditor  Is  not  entitled  to  a  dividend  on  the 
full  amount  of  his  claim,  without  deducting 
therefrom  the  value  of  the  collateral  securi- 
ty. The  value  of  the  security  so  held  by  the 
creditor  should  be  credited  on  the  claim  be- 
fore distribution  Is  made,  and  he  is  then  en- 
titled to  share  with  the  general  creditors  in 
the  portion  remaining,  after  deducting  the 
amoimt  received  rrom  the  collateral. 

The  facts  of  this  case  are  very  different 
from  those  In  Bank  y.  i  jnahan  and  National 
Union  Bank  v.  National  Mechanics'  Bank, 
supra.  In  the  present  case  the  effect  of  the 
decision  of  the  court  in  ratifying  accounts 
B  and  C  can  In  no  way  Impair  the  rights  of 
the  general  creditors  of  the  corporation,  un- 
der the  facts  of  the  case.  The  statutory 
preferred  stockholders  did  not  by  their  waiv- 
er of  the  21st  of  April,  1896,  release  or  assign 
their  lien  to  the  banks  which  they  held  on 
the  property  of  this  corporation,  but  tt  was 
simply  agreed  that  It  should  be,  in  the  words 
of  the  Indorsement  on  the  certificate,  "waiv- 
ed and  postponed"  until  the  claims  held  by 
the  banks  were  paid.  It  will  also  be  ob- 
served that  the  common  debtor,  the  Campbell 
&  Zell  Company,  did  not  furnish  the  security 
or  collateral  from  which  It  is  claimed  the 
banks  should  be  first  paid,  but  that  this 
security  was  furnished  by  the  preferred 
stockholders  themselves.  In  Heller  v.  Bank. 
80  Md.  617.  43  AtL  803,  it  is  said  by  this 
court:  "The  general  assembly  has,  in  plain 
and  unmistakable  words,  declared  that  this 
particular  kind  of  stock— the  said  preferred 
stock'— shall  be  and  constitute  a  lien  on  the 
company's  property.  No  language  could  be 
more  explicit  and  most  certainly  courts  have 
no  authority  to  repeal  or  to  disregard  It. 
Stock  Issued  under  this  act  Is  consequently  a 
lien  on  the  property  of  the  company  Issuin; 
It  and  entitled  to  the  preference  which  the 
statute  gives  it"  The  relation,  then,  of  the 
banks  to  the  Campbell  &  Zell  Company,  in 
this  case,  was  that  of  general  creditor,  and 
the  statutory  preferred  stockholders  occupy 
the  position,  under  this  waiver,  of  sureties  or 
guarantors  to  the  bank.    Woollen  jr.  HlUen, 
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0  Gill,  186.  52  Am.  Dec.  eOO;  HaU  y.  Bank. 
B3  Md.  124;  Tuck  v.  Calvert,  33  Md.  209.. 

The  preferred  stock  having  been  Issued  In 
compliance  with  section  294  of  article  23  of 
the  Code,  the  stockholders  are  creditors,  and 
the  stock  a  valid  lien,  as  against  all  the  cred- 
itors of  the  Campbell  &  Zell  Company  except 
the  banka.  Heller  v.  Bank,  88  Md.  609.  43 
Atl.  800.  Being  of  the  opinion  that  accounts 
B  and  C  were  properly  ratified,  the  orders  of 
the  circuit  court  of  Baltimore  city  will  be 
artiriued. 

Since  the  argument  of  the  case  In  this 
court  on  the  I'Jth  of  April,  1901,  the  appel- 
lants have  filed  a  petition  alleging  that  since 
the  appeal  was  taken  and  tlie  record  was 
made  up  they  have  learned  that  the  prefer- 
red stock  was  not  Issued  in  compliance  with 
section  294  of  article  23  of  the  Code,  and  ask 
that  the  court  will  remand  the  cause  without 
affirming  or  reversing  the  order  appealed 
from,  under  section  36  of  article  5  of  the 
Code,  in  order  that  evidence  may  be  pro- 
duced In  support  of  the  same.  This  petition 
was  answered  by  the  appellees  objecting  to 
the  remanding  of  the  cause,  and  stating  cer- 
tain reasons  therefor.  It  does  not  appear 
from  the  record  that  there  was  any  question 
raised  or  passed  on  by  the  court  below  as 
to  the  regularity  of  the  Issuing  of  the  prefer- 
red stock.  On  the  contrary,  it  la  admitted 
oy  "the  agreed  statement  of  facts"  filed  in 
the  case  that  the  stock  was  regularly  Issued, 
nnder  section  291  of  article  23  of  the  Code. 
The  petition  will  be  dismissed.  General  Ins. 
Co.  V.  United  States  Ins.  Co.,  10  Md.  618,  00 
Am.  Dec.  174;  Stanley  v.  Trust  Co.,  87  Md. 
458,  40  Atl.  53.  Orders  affirmed,  and  petition 
of  April  30,  1901,  dismissed,  with  costs. 


NATIONAL  ENAMELING  &  STAMPING 

00.  V.  BRADY. 

^nrt  of  Appeals  of  MaiTland.    June  13,  1901.) 

TRIAL— EVIDENCE— CONFUCT—JDRT— MASTER 

AND  SERVANT— PERSONAL  INJURIES- 
INSTRUCTIONS. 

1.  The  weight  of  conflicting  evidence  is  for 
the  jury.  ,       .        . 

2.  Where  a  minor  was  employed  under  an 
agreement  by  the  employer  with  his  mother 
that  he  should  not  operate  a  machine,  the  dan- 
ger of  working  one  was  a  risk  which  he  was 
not  bound  to  assume. 

3.  Where  a  jury  found  an  employe  was  only 
13  years  of  age,  and  was  working  under  an 
agreement  with  his  mother  that  he  should  not 
operate  any  machinery,  and  he  was  placed  at 
work  at  a  cei-tain  machine,  and  had  no  previ- 
ous knowledge  of  its  character,  and  no  warn- 
ing or  instruction  was  given  him,  and  he  was 
injured  thereby,  a  verdict  in  his  favor  was  jus- 
tified. 

4.  An  instruction  basing  plaintiff's  right  to 
recover  solely  on  the  finding  that  be  had  been 
injured,  without  fault  of  his  own,  by  reason  of 
the  machine's  defective  condition,  without  re- 
quiring the  jury  to  also  find  either  that  working 
at  the  machine  was  without  the  scope  of  his 
employment,  or  that  defendant  knew,  or  by  the 
exercise  of  reasonable  care  could  have  discover- 
ed, the  machine's  defective  condition,  was  prop- 
erly rejected. 


Apx>eal  from  court  of  common  pleas; 
Charles  E.  Phelps,  Judge. 

Action  by  Edward  Brady,  by  his  guardian 
and  next  friend,  Alice  Brady,  against  the  Na- 
tional Enameling  &  Stamping  Company. 
From  a  Judgment  in  favor  of  plaintiff,  de- 
fendant appeals.    Affirmed. 

Argued  before  McSHERRY,  C.  J.,  and 
BBISCOE,  PAGE,  SCHMUCKEB,  and 
JONES,  JJ. 

.  William  L.  Marbury  and  Jesse  Slingluff, 
for  appellant  James  E.  Godwin  and  How- 
ard Bryant  for  appellee. 

SCHMUCKEB,  J,  The  appellant  in  this 
case  conducted  a  tinware  factory  in  Balti- 
more city.  In  the  factory  a  variety  of  ma- 
chines were  operated,  among  which  was  one 
used  to  f<Hin  the  thread  upon  screw  caps 
for  tin  cans.  The  equitable  appellee  was 
employed  at  the  factory,  and  while  engaged 
in  operating  the  threading  machine  had  one 
of  his  fingers  cut  off  by  It 

The  record  shows  that  in  operating  this 
machine  the  tin  cap  in  its  unfinished  state  is 
placed  upon  a  die,  and  then  a  treadle  under- 
neath the  machine  is  pressed  by  the  foot  of 
the  operator,  and  the  threader  comes  down 
upon  the  cap,  and  forms  the  thread  of  the 
screw  by  compression.  The  operator  then 
takes  bis  foot  from  the  treadle,  and  with  his 
hand  withdraws  the  finished  cap  from  the  die, 
and  places  another  unfinished  cap  upon  It, 
and  again  presses  the  treadle  with  his  toot 
and  the  operation  is  repeated.  The  threader 
does  not  come  down  upon  the  die  until  the 
treadle  Is  pressed,  but  if  the  latter  is  held  or 
fastened  down  the  power  remains  on  the 
machine,  and  the  threader  goes  up  and  down 
upon  the  die  continuously.  In  the  present 
case  the  injury  to  the  appellee  was  caused 
by  the  threader  coming  down  upon  his  band 
while  he  was  endeavoring  to  withdraw  a  fin- 
ished cap  from  the  die. 

The  appellee  sued  for  damages  for  the  In- 
jury, and,  the  verdict  and  Judgment  being 
against  the  appellant  it  appealed.  The  ex- 
ceptions bring  before  us  for  review  the  ac- 
tion of  the  court  below  in  granting  the  plain- 
tiff's first  and  third  prayers,  and  rejecting 
all  of  the  defendant's  prayers,  and  overruling 
its  special  exception  to  the  plaintiCTs  first 
prayer.  The  court  modified  the  first  prayer 
of  the  i^aintiff  before  granting  It  and  that 
prayer,  as  modified,  presents  the  substantial 
Issue  arising  upon  the  record. 

At  the  trial  of  tlie  case  there  was  evi- 
dence tending  to  show  that  when  the  equita- 
ble appellee,  who  is  an  orphan,  was  13  years 
old,  he  was  taken  to  the  factory  by  bis 
mother,  and  hired  to  the  appellant,  at  which 
time,  according  to  the  mother's  testimony, 
it  was  distinctly  agreed  between  her  and 
the  appellant,  by  Its  then  superintendent 
Pumphrlea,  that  the  appellee  was  not  to  be 
put  to  work  at  any  machine.  She  further 
testified   that  when   Mr.    Eckels    succeeded 
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Pumpbrles  as  euperintendent  she  went 
again  to  the  factory,  and  renewed  with  him 
the  agreement  as  to  the  character  of  work  to 
be  done  by  the  appellee,  and  her  sister,  who 
was  present  at  the  Interview  with  Eckels, 
corroborated  her  account  of  it  Eckels  testi- 
fied that  he  was  unable  to  remember  any 
such  Interview  or  understanding,  but  be  did 
not  deny  their  occurrence.  There  was  also 
testimony  tending  to  show  that  during  the 
^rst  year  and  a  half  of  the  appellee's  em- 
ployment at  the  factory  he  was  given  only 
hand  work  to  do,  but  was  at  the  expiration 
of  that  time,  by  direction  of  the  foreman, 
Eckels,  put  to  operating  the  threading  ma- 
chine, and  that  after  be  had  worked  it  but 
a  few  minutes  his  hand  was  caught  and  in- 
jured while  he  was  trying  to  loosen  a  com- 
pleted cap  from  the  die.  He  himself  testified 
that  he  had  no  knowledge  of  the  running  of 
the  machine,  and  received  no  instruction 
how  to  manage  it,  when  he  was  put  to  work- 
ing it.  Several  of  the  employes  at  the  fac- 
tory who  had  operated  the  same  machine,  or 
other  similar  ones,  testified  that  it  would 
require  from  one  to  two  days  to  teadi  a  boy 
to  use  such  a  machine  properly  or  with 
safety.  Much  of  this  testimony  was  contra- 
dicted, and  other  witnesses  employed  about 
the  factory  expressed  the  opinion  that  any 
one  could  learn  to  use  the  machine  in  a  few 
minutes  or  one  hour,  and  that  its  operation 
was  not  attended  with  any  danger;  but,  as 
there  was  dh:ect  testimony  as  to  the  several 
matters  to  which  we  bare  above  referred, 
the  court,  in  granting  the  plaintiff's  first 
prayer  as  modified,  very  properly  left  it  to 
the  jury  to  determine  the  weight  of  the 
evidence  in  that  connection. 

The  plaiutliTs  first  prayer  was  as  follows: 
"The  plaintiff  prays  the  court  to  Instruct  the 
jury  that  if  they  find  from  the  evidence 
that  the  defendant  put  the  plaintiff  to  work 
upon  the  machine,  and  that  the  said  machine 
was  dangerous  to  operate,  and  that  the 
plaintiff  had  no  previous  knowledge  of  the 
mode  of  operating  said  machine  or  of  its 
dangerous  character,  and  that  the  defendant 
did  not  warn  the  plaintiff  of  the  dangers 
incidental  to  operal  ing  said  machine,  and  be 
cause  of  said  failure  of  the  defendant  to 
warn  or  inform  the  plaintiff  of  the  danger- 
ous character  of  said  machine,  and  without 
fault  on  the  part  of  the  plaintiff,  the  plain- 
tiff was  hurt  while  operating  said  machine, 
then  the  verdict  of  the  Jury  should  be  for 
the  plaintiff;"  to  which  the  court  added: 
"Provided,  the  jury  further  find  that  the  duty 
of  operating  the  machine  was  excluded  by 
the  contract  of  employment  made  with  the 
plaintifTs  mother,  if  the  jury  shall  find  the 
same,  and  that  the  plaintiff  was  at  the  time 
a  boy  of  atwut  14  years  of  age,  and  that  his 
father  was  dead."  The  appellant  excepted 
specially  to  the  granting  of  this  prayer  for 
want  of  legally  sufficient  evidence  that  the 
appellee  did  not  know  how  to  operate  the 
machine,  or  that  the  aoctdait  to  him  waa 


caused  by  any  failure  on  the  part  of  tlie 
appellant  to  warn  him  of  the  dasgerou 
character  of  the  machine.  The  learned  Jcdz; 
below  overruled  this  exception,  and  his  at- 
tion  in  so  doing  meets  our  approval.  Tbe 
appellant  testified  directly  to  both  of  tbe 
facts  referred  to  In  the  exception.  Eckek 
the  superintendent,  who  pat  btm  to  wart 
the  machine,  admits  that  be  gave  him  nc 
instructions  as  to  its  use,  and,  as  "we  btrt 
already  said,  several  of  the  operatlTes  at  tbe 
factory,  who.  had  worked  on  similar  machines, 
testified  that  it  would  take  a  day  or  two  u 
learn  to  run  one  of  them.  It  Is  tme  tba: 
the  evidence  was  quite  conflicting,  especial- 
ly as  to  the  appellee's  familiarity  with  tbe 
machine  when  he  was  put  to  work  on  it,  bm 
the  weight  and  preponderance  of  tbe  eri- 
dence  were  questions  for  the  Jury. 

Nor  do  we  find  any  reversible  error  In  Um 
granting  by  the  court  of  tbe  prayer  now  un- 
der constderaticrn.  If  the  Jury  found  that 
the  terms  of  the  contract  of  hiring  between 
tbe  appellant  and  the  mother  of  the  appellee 
excluded  the  operating  of  tbe  machine  by  tin 
latter,  thm  the  hazard  of  working  it  ira< 
not  one  of  the  risks  of  his  s^^tce  wbich  Ik 
was  bound  to  assume.  The  modus  operandi 
of  the  machine  was  fully  explained  by  wit- 
nesses familiar  with  its  use,  and  the  qne?- 
tlon  of  its  dangerous  character  vel  non  was 
fairly  left  to  the  jury  by  tbe  pray^.  Sa 
also,  the  questions  of  the  youth  of  tbe  ap- 
pellee; the  terms  of  his  employment;  the  ex- 
tent, if  any,  of  his  previous  knowledge  of 
tbe  character  and  mode  of  operation  of  Vt» 
machine;  and  tbe  al)sence  of  fanlt  on  h:« 
part  in  operating  it  when  he  was  hurt- 
were  all  fairly  left  to  the  Jury.  If  the  joir 
found  for  the  appellee  upon  these  Issues,  aai 
further  found  that  no  warning  or  Instructiaii 
was  given  him  when  be  was  pat  to  work 
upon  the  machine,  they  were  jostlfied  in 
rendering  tbelr  verdict  in  his  favor. 

Even  In  cases  of  employment  generally  of 
persons  of  Immature  age  to  work  In  factories 
where  machlnei7  Is  used,  the  authorities 
agree  that,  if  the  operation  of  a  machine  in- 
volves danger  to  an  inexperienced  person, 
both  justice  and  humanity  impose  upon  tlie 
employer,  when  directing  a  youth  witliom 
previous  knowledge  of  the  mactilne  to  wort 
upon  it,  the  duty  of  giving  him  such  wamiog 
or  instruction  as  would  enable  him  to  operate 
It  safely  by  the  use  of  that  degree  of  care 
which  might  reasonably  be  exptvted  of  him. 
Hettchen  v.  Cbipman,  87  Md.  729,  41  Atl.  (C. 
Levy  V.  Clark,  90  Md.  150,  44  Ati.  900;  Grti- 
zle  V.  Frost,  3  Foster  &  F.  625;  Glover  t. 
Manufacturing  Co.,  118  Mass.  25,  18  N.  E. 
597,  12  Am.  St.  Rep.  512;  NeUon  v.  Paper 
Co.,  75  Wis.  585,  44  N.  W.  772;  Railway  t. 
Adams,  105  Ind.  1C5,  S  N.  E.  187;  Robert- 
sou  V.  Comelson  (C.  C.)  34  Fed.  716.  Thii 
duty  upon  tbe  part  of  the  employer  becomee 
more  imperative  in  instances  when  the  em- 
ployment Is  special,  and  the  hazard  to  wfaicii 
he  by  his  direction  subjects  tbe  mlnw  en- 
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pIoy6  Is  not  within  the  contemplation  of  the 
contract  of  service.  Railroad  Ca  v.  Port, 
17  Wall  trf53,  21  L.  Ed.  739;  Hinckley  ▼. 
HorazdowBky,  133  IlL  360.  24  N.  E.  421,  8 
L.  K.  A.  490,  23  Am.  8t  Rep.  618;  Railway 
Co.  V.  Bayfleld,  87  Mich.  204. 

In  the  case  of  Railway  Co.  y.  Adams,  su- 
pra, the  court.  In  discussing  the  liability  of 
the  defendant  for  an  Injury  to  a  minor  when 
engaged,  by  direction  of  his  employer,  at  work 
without  the  scope  of  his  employment,  say: 
"When,  by  order  of  the  master,  the  servant 
is  carried  beyond  bis  employment,  he  Is  car- 
ried away  from  bis  implied  undertaking  to 
as8um<>  the  risks  Incident  to  the  employment 
Hence  it  Is  that  when  a  servant  is  thus,  by 
orders  of  his  master,  put  at  work  outside  of 
his  employment,  and  Is  Injured  by  reason 
of  defective  machinery,  railroad  track,  etc., 
without  his  fault,  the  master  Is  liable,  regard- 
less of  the  care  he  may  have  exercised  to 
keep  the  machinery,  railroad  track,  etc.,  in 
a  safe  condition." 

There  was  evidence  in  the  present  case 
tending  to  show  that  at  the  time  of  the  acci- 
dent by  which  the  appellee  was  injured  the 
machine  upon  which  he  was  workbig  was  out 
of  repair,  and  that  the  spring  which  was  in- 
tended to  lift  up  the  treadle  after  the  operator 
removed  his  foot  from  It  was  too  weak  to 
raise  the  treadle,  and  that  consequently  the 
power  remained  on  the  machine,  and  the 
threader  came  down  again  upon  the  die  un- 
expectedly. The  appellee  himself  attributed 
his  Injury  to  this  alleged  dei'ectlve  condition 
of  the  machine.  There  was  also  evidence 
that  this  machine  had  been  out  of  order  In 
the  same  respect  on  several  previous  occa- 
sions, und  bad  been  reported  to  the  foreman, 
who  caused  it  to  be  repaired,  but  there  was 
no  evidence  that  he  had  any  notice  or  informa- 
tion that  it  was  out  of  repair  when  the  ap- 
pellee was  put  to  Work  upon  it. 

If  there  liad  been  no  evidence  in  the  case 
tendipg  to  show  that  the  terms  of  the  appel- 
lee's employment  excluded  the  operation  by 
him  of  any  machhie,  then  the  fact  that  the 
machine  by  which  be  was  injured  was  out  of 
repair  would  not,  of  Itself,  have  made  the 
appellant  liable  for  the  injury,  unless  the  ap- 
pellant knew,  or  by  the  exercise  of  reasonable 
care  could  have  known,  of  the  machine's  de- 
fective condition.  Hence  the  court  properly 
rejected  the  appellee's  second  prayer,  which 
based  bis  right  of  recovery  solely  upon  the 
finding  by  the  jury  that  be  had  been  injured, 
without  fault  of  his  own.  by  reason  of  the 
defective  condition  of  the  machine,  without 
requiring  them  also  to  find  either  that  work- 
ing at  the  machine  was  without  the  scope  of 
his  employment,,  or  that  the  appellant  knew, 
or  by  the  exercise  of  reasonable  care  could 
have  discovered,  the  defective  condition  of 
the  machine. 

The  defendant's  first  prayer  sought  to  take 
the  case  from  the  Jury  for  want  of  evidence 
of  any  breach  of  duty  on  its  part  to  the 
plaintlfl.    Its  Mcond  prayor  declared  that, 


even  if  the  plalntifTs  injuries  were  caused 
by  the  defective  condition  of  the  machine, 
the  plaintiff  could  not  recover,  unless  tiie 
jury  found  that  the  defendant  failed  to  use 
reasonable  care  In  procuring  sound  machinery 
for  the  use  of  its  operatives.  Its  third  prayer 
denied  the  right  of  the  plaintiff  to  recover 
because  his  Injury  resulted  from  the  neglect 
of  his  co-employ^  to  report  to  their  foreman 
that  the  machine  was  out  of  repair  so  that 
It  might  be  remedied.  After  what  we  lucre 
already  said,  we  do  not  deem  It  necessary  to 
discuss  these  three  prayers  in  detail.  The 
flrat  and  third  prayera  are  inconsistent  wKh 
the  propositions  which  we  have  already  said 
should  control  the  case,  and  the  second  prayer 
entirely  Ignores  the  possibility  of  the  jury 
finding  the  state  of  facts  asserted  In  the  plain- 
tiffs  first  prayer,  which  we  have  held  ■wwt 
properly  granted  by  the  court.  The  Judgment 
appealed  from  must  be  affirmed.  Judgment 
affirmed,  with  costs. 


BALTIMORE  BOOT  &  SHOE  MPO.  00.  OF 

BALTIMORE  CITY  v.  JAMAR. 

(Court  of  Appeals  of  Maryland.    June  12, 

1901.) 

MASTER  AND  SBnV ANT— HIRING  CONVICTS- 
INJURIES— NBGLIOBNCE:— INSTRUCTIONS. 

1.  Defendant  secured  a  certain  building  and 
the  labor  of  convicts  from  the  prison  board. 
Plaintiff,  as  a  convict,  wag  assigned  by  the 
warden  under  whose  direction  the  convicts  were 
to  work  to  operate  an  elevator  at  the  buildine, 
and  was  injured  when  on  the  Inside.  Held, 
that  it  was  proper  to  instruct  that  plaintiff  was 
not  negligent  in  going  underneath  the  elevator. 
If  necetssury  in  operating  it,  and  he  was  assign- 
ed to  that  duty  and  was  compelled  to  obey  the 

I  assignment,  with  a  further  instruction  that  he 
'  was  negligent  if  the  elevator  might  have  been 

operated  from  the  outside  without  going  under 

it. 

2.  A  manufacturer  contracted  with  prison  di- 
rectors for  a  certain  building  and  the  labor  of 
convicts,  who  were  to  remain  in  custody  of  the 
guards  while  engaged  in  the  work.  Plaintiff, 
a  convict,  was  a.ssigned  to  operate  an  elevator, 
and  while  engaged  at  his  duty  was  Injured. 
Held,  that  the  relation  of  master  and  servant  so 
far  existed  between  such  manufacturer  and 
plaintiff  that  the  former  was  liable  for  any  In- 
jury resulting  from  failure  to  exercise  reason- 
able care  in  providing  safe  machinery. 

3.  An  elevator  shaft  was  covered  with  sheath- 
ing, and  the  shifting  ropes  were  exposed  by  a 
hole  therein.  The  evidence  was  conflicting  as 
to  whether  it  was  possible  to  operate  the  eleva- 
tor from  the  outside  through  the  hole.  The 
only  evidence  of  inspection  was  that  a  wit- 
ness looked  after  the  elevator  and  kept  it  oiled, 
and  examined  it  every  morning,  looking  at  the 
safety  clutches,  but  made  no  test  of  such  safe- 
ty appliances  by  operating  them.  Plaintiff  was 
injured  by  the  elevator  falling  on  him  while 
operating  it.  Held  to  support  an  Instruction 
that  the  master  was  liable  it  plaintiff'B  iniiiries 
resulted  from  any  defect  in  the  elevator  discoT- 
erable  by  reasonable  diligence  in  inspecting  it. 

Appeal  from  superior  court  of  Baltlmoce 
city;  Henry  D.  Harlan,  Judge. 

Action  by  James  D.  Jamar  against  the 
Baltimore  Boot  &  Shoe  Manufacturing  OtmH 
pany.     From  a  judgment  for  plaintiff,  d»- 
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Argtied  before  McSHERRT,  C.  J.,  and 
•BttlSCOE.  BOYD,  PAGE,  PEARCB, 
.  flCHMUCKER,  and  JONES,  JJ. 

Bernard  Carter  &  Sons,  for  appellant. 
'Vbos.  Ireland  Elliott  and  Harrison  W.  Vlck- 
«Ea,  for  appellee. 

SCHMUCKER,  J.  The  appellee  Bued  the 
■ppellaut  company  In  the  suporlor  court  of 
■altlmore  city  for  damages  for  Injuries 
■■stained  by  blm  while  he  was  a  convict 
tm  the  Maryland  penitentiary,  from  the  fall- 
ftis  of  an  elevator  attached  to  the  shoe  fac- 
tmty  In  that  Institution.  The  verdict  and 
Jadgment  were  against  the  appellant,  and  it 
appealed.  The  record  contains  but  one  bill 
«(  exceptions,  and  that  relates  to  the  action 
4f€  the  court  upon  the  prayers.  There  was 
'«ividenoe  tending  to  prove  the  following 
«(xte  of  facts:  The  appellant  in  1889  con- 
tacted with  the  directors  of  the  penitentiary 
X&e  the  use  of  certain  bulldlng^a  and  the  la- 
%ar  of  a  given  number  of  convicts,  without 
specifying  any  particular  ones,  for  the  pur- 
voae  of  manufacturing  boots  and  shoes. 
Tte  buildings  were  Inside  of  the  peniten- 
walls,  and  the  convicts  whose  labor 
hired  remained  subject  as  convicts,  to 
rules  and  discipline  of  that  institution, 
continued  In  its  custody,  and  were 
atcbed  by  Its  deputy  wardens  and  guards, 
while  engaged  at  work  in  the  factory. 
Tnte  selection  of  the  particular  convicts  who 
I  to  labor  under  the  appellant's  contract, 
of  the  class  of  labor  which  each  one 
to  perform,  was  made  by  the  warden, 
obedience  to  section  467  of  article  27  of 
I  Code.  The  appellant  erected  the  eleva- 
r  for  the  convenience  of  its  manufactur- 
E  operations,  with  the  consent  of  the  prls- 
authorities.  It  stood  against  the  outside 
the  south  wall  of  the  factory  building, 
communicated  with  the  Interior  of  the 
llding  at  its  second  ana  third  floors.  It 
au  ordinary  trelght  elevator,  construct- 
ed inside  of  a  frame  of  timbers,  and  It  was 
«rected  by  James  Bates,  an  experienced 
ibsOder  of  elevators.  After  Mr.  Bates  had 
flnlshed  the  elevator,  the  appellant  caused 
It  to  be  entirely  sheathed  with  boards  on 
ati  east  and  west  sides,  and  to  be  similarly 
dbeathed  on  its  north  side  from  its  top  down 
••  within  about  nine  feet  of  the  ground. 
There  were  windows  In  the  sheathing  on 
Che  north  side,  through  which,  and  the  open- 
^g  below  them,  the  position  of  the  elevator 
«oald  always  be  seen  from  the  yard  on  that 
aide  of  the  structure.  The  elevator  was 
xaised  and  lowered  inside  of  the  sheathed 
ftmme  by  a  wire  cable,  which  was  operated 
ftom  a  drum  located  inside  of  the  factory 
•■Uding.  This  drum  was  set  in  motion  and 
stopped  by  means  of  two  shifting  ropes, 
'vrliicb  were  so  connected  as  to  form  an  end- 
rope,  suspended  inside  of  the  west  side 
the  elevator  sheathing,  where  there  also 
a  check  rope,  by  pulling  wuich  the  ele- 


vator could  be  stopped  at  any  point.     At 
the  place  where  these  ropes  hung  a  bole  was 
cut  through  the  sheathing  four  or  five  feet 
above  the  ground,  and  within  a  few  inches 
of  the  factory  building.    There  was  a  posi- 
tive  conflict   of   testimony   concerning    tte 
size  and  purpose  of  this  hole,  and  tbe  possi- 
bility of  operating  the  elevator  through  it 
by  one  standing  outside  of  the  sbeathlng. 
Five  witnesses  for  the  appellee,  ot   whom 
three  had  operated  the  levator,  and  tbe  oth- 
er two  had  often  seen  it  in  operation,  tes- 
tified that  this  hole  was  only  nsed   to  tap 
a  signal  bell,  that  yon  could  bardy  get  one 
hand  through  it,  and  that  it  was  impossible 
for  one  standing  outside  of  the  slieatblng  to 
operate  the  elevator  through  the  bole.    They 
further  testified  that  the  elevator  was  al- 
ways operated  from   inside  the   Bheathlng, 
and  that  when  it  was  in  the  upper  part  oi 
the  frame  It  was  necessary  to  stand  nndo'- 
neath  it  to  pull  the  shifting  ropes  to  lower 
it.    Tbe  appellee  further  testified  that  when 
be  was  first  assigned  to  operate   the  ele- 
vator the  appellant's  manager  explained  to 
him  how  to  use  it,  and  In  doing  so  went  in- 
side the  sheathing  underneath  the  levator, 
and  from  that  position  pulled  on  tbe  shift- 
ing ropes  to  lower  it,  and  walked  ont  befwe 
it  reached  the  ground,  and  also  told  blm  that 
there  was  no  danger  in  it,  and  tbat  Mar- 
shall, who  oiled  and  cared  for  the  elevator, 
told  him  tbat  it  had  safety  clippers  on  it 
and  it  would  not  fall  if  the  cable  broke  or 
slackened.     Seven  witnesses  for  tbe  appel- 
lant all  of  whom  had  either  operated  the 
elevator,  or  frequently  seen  it  in  operation, 
flatly  contradicted  the  appellee's  witnesses 
as  to  the  possibility  of  operating  tbe  elevator 
from  the  outside  through  the  hole    In  tbe 
sheathing,  and  said  that  it  not  only  could  be 
operated  in  that  manner  with  ease  and  safe- 
ty, but  that  it  was  currently  so  operated. 
After  the  contract  between  the  appellant 
and  the  prison  authorities  bad  been  in  op- 
eration for  some  time,  tbe  appellee  was  con- 
victed and  sentenced  to  the  penitentiary  for 
manslaughter,    and   was    assigned   by   the 
warden  to  labor  undor  that  contract.     He 
was  at  first  put  to  work  inside  of  tbe  fac- 
tory, but  was  in  November,  1891,  assigned 
by    the   warden    to   operate   the   elevator, 
which  he  continued  to  do  until  February 
27,  1883,  when,  having  gone  inside  of  the 
sheathing  for  the  purpose  of  lowoing  the 
elevator,  the  latter  suddenly  fell  upon  him, 
and  dislocated  his  spine  and  greatly  injured 
him.     Immediately  prior  to  the  accident  a 
convict  named  Peacock,  who  bad  also  been 
assigned  by  the  warden  to  work  in  the  ap- 
pellant's factory,  was  bringing  a  track  dowa 
on  the  elevator  from  the  third  to  the  second 
story.    When  the  elevator  had  nearly  reach- 
ed  the  second   story   he  Jumped   off,   bat 
through  bis  careless  handling  of  tbe  truck  It 
was  Jammed  between  the  second  floor  of 
the  factory   and   the  descending   levator, 
which  was  thereby  stopped  and  heU  fast 
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rbe  dram  continuing  to  revolre,  the  caUe 
vas  slackened,  and  whoi  the  track  was  ex- 
rlcated  the  elevator  fell  upon  the  appellee. 
Che  elevator  was  provided  with  safety 
>awlB,  operated  by  a  spring,  which  were  In- 
:ended  to  automatically  ent«:  ratchets  on 
Jie  guide  posts  of  the  stmcture,  and  prevent 
iie  elevator  from  falling  If  the  cable  should 
>reak  or  slacken,  but  the  appliance  failed 
:o  do  Its  work  In  this  Instance.  A  con- 
rlct  who  was  on  the  second  story  of  the  fac- 
:oTj  when  the  truck  caught  the  elevator  tea- 
:lfled  that  he  then  called  down  to  the  appel- 
lee to  get  out  from  under  It,  but  the  appellee 
testified  that  he  did  not  hear  the  call.  The 
appellant,  for  the  purpose  of  explaining  the 
Failure  of  the  safety  pawls  to  operate  at 
tbe  time  of  the  accident,  proved  that  Im- 
mediately after  the  accident  an  Iron  plate 
an  tbe  elevator,  which  had  held  in  position 
one  of  the  four  guide  wheels  Intended  to 
keep  the  elevator  In  line  with  the  guide 
posts,  was  found  to  be  broken.  Bates,  a 
son  and  successor  In  business  of  the  builder 
of  tbe  elevator,  and  Marshall,  who  had 
charge  of  keeping  it  In  repair,  and  Williams, 
who  had  charge  of  the  machinery  in  the  fac- 
tory, all  testified  that  In  their  opinion,  a 
shock  snch  as  the  elevator  would  have  re- 
ceived from  being  canght  when  descmdlng 
by  a  truck  on  a  floor  of  the  factory  would 
have  been  sufficient  to  break  the  Iron  plate, 
and  throw  the  elevator  out  of  line  with  the 
guide  posts,  and  prevent  the  safety  pawls 
from  operating.  There  was  also  evidence, 
which  will  be  hereafter  noticed,  touching 
the  current  inspection  of  the  elevator,  and 
Its  condition  on  the  morning  of  the  accident 
At  tbe  trial  of  the  case  the  appellee,  as 
plaintiff,  offered  four  prayers,  all  of  which 
were  granted;  tbe  first  being  granted  In  con- 
nection with  the  defendant's  prayers.  Tbe 
appellant,  as  defendant,  offered  nine  prayers, 
all  of  which  were  either  conceded  or  granted, 
except  the  first  and  second  one,  designated 
"a." 

Tbe  plaintifTs  first  prayer  In  effect  Instruct- 
ed the  Jury  that  the  plaintiff  was  not  guilty 
of  contributory  negligence  In  going  under- 
neath tbe  elevator  at  tbe  time  of  his  Injury, 
if  it  was  necessary  for  taim  to  do  so  in  the 
ordinary  and  usual  performance  of  the  duty 
of  operating  it  if  they  further  found  that  be 
had  been  assigned  to  that  duty  as  a  convict  In 
the  penitentiary,  and  was  compelled  to  obey 
such  assignment.  The  defendant  excepted 
specially  to  this  prayer,  because  there  was 
no  legally  sufficient  evidence  to  sustain  it 
but  we  think  the  learned  Judge  below  did 
right  in  granting  It.  We  are  the  better  satis- 
fled  of  the  correctness  of  his  action  in  that 
respect,  because  he  granted  it  in  connection 
with  the  defendant's  prayers,  which  instruct- 
ed the  jury  that  the  plaintiff  was  guilty  of 
contributory  negligence  if  they  b^eved  that 
be  might  have  operated  the  elevator  from  the 
outside  without  going  under  it  or  that  befora 
be  went  under  it  at  the  time  of  tbe  accident 
49A.-M 


be  saw  that  it  was  cangbt  by  a  truck  at  the 
second  floor,  or  that  after  he  got  under  It  be 
heard  calls  to  bim  to  stand  from  under  It 
and  did  not  heed  them. 

The  plaintifTs  second  prayer  Is  tbe  one 
which  raises  the  cardinal  issue  in  the  case. 
It  is  as  follows:  "The  plaintiff  prays  the 
court  to  instruct  the  jury  that  it  was  the 
duty  of  the  defendant  the  Baltimore  Boot  & 
Shoe  Company,  to  use  ordinary  care  and  dil- 
igence in  keeping  tbe  elevator  used  by  it  In 
repair;  and  If  they  shall  find  from  the  evi- 
dence that  the  accident  resulting  in  injuries 
to  the  plaintiff,  Jamar,  occurred  by  reason  of 
a  defect  in  said  elevator,  which  defect  could 
have  been  discovered  and  remedied  by  tbe 
defendant  previous  to  tbe  accident  by  the  use 
of  ordinary  care  and  diligence  in  Inspecting 
said  elevator,  or  if  they  shall  find  that  tbe 
said  accident  happened  by  reason  of  an  Im- 
proper method  of  construction  of  said  ele- 
vator, and  shall  further  find  that  the  plaintiff 
was  in  the  usual,  ordinary,  and  proper  dis- 
charge of  his  duties  as  the  conductor  of  said 
elevator  when  hurt,  then  their  verdict  must 
be  for  the  plaintiff."  The  defendant  excepted 
specially  to  the  granting  of  this  prayer,  be- 
cause there  was  no  legally  sufficient  evidence 
jthat  the  accident  happened  either  from  an  im- 
proper method  of  construction  of  the  elevator, 
or  ^rom  any  defect  in  It  which  could  have 
been  discovered  and  remedied  by  the  defend- 
ant previous  to  the  accident  The  defendant's 
three  rejected  prayers  presented  the  same 
propositions  as  Its  special  exceptions,  but  the 
rejected  prayer,  "a,"  was  broader  than  tbe 
exceptions.  In  asserting  a  want  of  evidence 
that  tbe  plaintiff's  injuries  were  caused  by 
any  negligence  of  the  defendant  or  those 
for  whose  action  it  was  responsible.  The 
measure  of  tbe  liability,  if  any,  of  the  appel- 
lant to  the  appellee,  must  be  primarily  ascer- 
tained from  an  Inquiry  into  the  legal  attitude 
in  which  the  parties  stood  to  each  other  at 
the  time  of  tbe  accident  which  forms  the 
basis  of  the  suit  If  the  relation  of  master 
and  servant  In  the  full  and  ordinary  mean- 
ing of  those  terms,  existed  between  the  ap- 
pellant and  tbe  convicts  hired  to  it  their 
reciprocal  obligations  and  duties  would  not 
be  difficult  of  ascertainment  for  the  princi- 
ples governing  them  have  been  r^eatedly  an- 
nounced by  this  and  other  courts.  The  mas- 
tM:  is  bound  to  exercise  all  reasonable  care, 
having  respect  to  the  nature  of  tbe  service, 
to  provide  and  to  maintain  safe,  sound,  and 
suitable  machinery  and  Instrumentalities  for 
doing  the  work,  and  also  to  use  due  diligence 
and  care  in  the  selection  and  employment  of 
competent  and  careful  fellow  servants.  If 
he  observe  these  precautions,  he  will  not  be 
liable  to  tbe  servant  for  injuries  sustained  in 
tbe  course  of  the  employment  even  though 
they  were  caused  by  tbe  negligence  of  a  fel- 
low servant  under  such  circumstances  as 
would  have  made  the  master  liable  to  a 
stranger  if  the  latter  had  been  injured.  Won- 
der T.  Bailroad  Ca,  32  Md.  416^^  Am.  Bep. 
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143;  Ilallroad  Co.  ▼.  Strieker,  51  ISd.  00,  S4 
Am.  Rep.  291 ;  State  T.  Malster,  67  Md.  S06; 
Hanratby  t.  Railway  Co.,  46  Md.  487;  R«ll- 
road  Co.  v.  State,  44  Md.  292;  Williams  t. 
Clough,  3  Hurl.  &  N.  258;  H-otcMnaon  t. 
Railway  Co..  5  Exch.  343;  Railroad  Oo.  T. 
Herbert,  116  U.  S.  642,  6  Sup.  Ct.  690,  29 
U  Ed.  755.  The  relation  of  ma^r  and 
servant  rests  upon  a  contract  of  servtce,  ex- 
press or  Implied,  between  the  parties,  tbe 
essantlal  elements  of  which  are  that  the  Pias- 
ter shall  have  control  and  direction  not  on- 
ly of  the  employment  to  which  the  contract 
relates,  but  of  all  of  Its  details,  and  "shall 
have  the  right  to  employ  at  will,  tlHd  for 
proper  cause  discharge,  those  who 'terre  him. 
If  these  elements  are  wanting,  the  relation 
does  not  exist.  Wood,  Mast.  &  S.  Si  1,  4; 
Bailey,  Pers.  InJ.  Relating  to  Master  and 
Servant,  S  3139  et  seq.;  Shear.  &  R.  Neg.  S 
160;  14  Am.  &  Eng.  Enc.  Law,  p.  745.  It  Is 
obvious,  therefore,  that  In  the  present  case, 
where  the  employment  did  not  ilest  tipon  a 
mutual  contract  between  the  appellaht  and 
the  convicts  whose  labor  it  used,  ahd  the 
former  had  not  control  over  the  sdecMon  or 
conduct  of  the  latter,  the  relation  of  tnaster 
and  servant  did  not  exist  In  Its  'Strict  se&se 
or  to  Its  full  extent  This  court  h^ld  In 
Brown  v.  State,  23  Md.  509,  that  the  Wbor 
Imposed  upon  one  convicted  of  #lme  Is  lb- 
voluntary  servitude;  and  the  same  OefliifltfMi 
was  applied  to  It  by  the  supreme  ccWrt  bt 
Alabama  In  Buckalew  v.  Railroad  Co.,  20 
South.  606.  In  the  latter  case,  as  well  ilb  In 
Cunningham  v.  Leather  Co.,  25  Hun,  211,  It 
was  distinctly  held  that  the  relation  of  mas- 
ter and  servant  does  not  esilst  b«itween  a 
contractor  and  the  convict  tvliOse  Iftbor  he 
employs  from  the  state.  In  these  cases  the 
decision  was  based  upon  the  fact  that  the 
labor  of  the  convict  Is  Involuntary,  ttad  -the 
control  over  him  by  the  contraetor  Is  Itmlted. 
On  the  contrary,  cases  are  not  Wanting  In 
which  the  contractor  has  been  h^ld  Hable  to 
the  convict  hired  to  him  for  Injtities  to  the 
latter  upon  the  ground,  either  'expressed  or 
Implied,  that  the  relation  of  maiiter  add  serv- 
ant did  exist  between  them.  Btlck  Co.  v. 
Braswell.  92  Ga.  634,  18  S.  E.  1015;  Porter 
V.  Machine  Co.,  94  Tenn.  370,  20  S.  "W.  227; 
Dalhelm  v.  I^mon  (C.  C.)  45  Fed.  225.  In 
our  opinion,  the  legal  principles  appUcatile  to 
such  cases  require  that  the  contractor  'sh6tdd 
be  held  to  a  master's  liability  to  the  tnnvlct 
whose  labor  he  uses.  In  respect  to  thbse  'inci- 
dents of  the  employment  over  which  he  has 
the  same  measure  of  control  that  a  mtister 
ordinarily  has,  but  not  as  to  those  featttres 
of  the  employment  over  which  he  Is  essential- 
ly deprived  of  such  control.  Applying  these 
principles  to  the  facts  of  the  t>tes^nt  case, 
we  think  that  the  relation  which  existed  be- 
tween the  appellant  and  the  appellee  In  Ye- 
spect  to  the  transactions  Involved  In  'this 
suit  was  In  so  far  analogous  to  that  of  maMer 
and  servant  that  the  appellant.  Who  Had  full 
control  over  the  construction  and  malntenahce 


!0f  tlie  'elevmtmr,  tibtf  nwd  tbat  ttmetnie  tor 
Its  own  Iteiieflt,  should  be  held  UaMe  to  the 
Appellee  for  any  injury  which  he  suffered  b; 
reason  of  the  want  of  tiie  exercise  of  rea- 
sonable core  on  its  part  In  providing  and 
tnaintalaiiig  the  elevator  In  a  safe  and  sound 
«o(idUion.  It  was  not  denied  by  the  appellee 
that  tbe  mbchanlcal  design  and  the  original 
'ffleVbod  of  constraetion  of  the  elevator  itself, 
ttni  the  tteaf>er  frame  in  which  it  operated. 
were'f>rd|ter,'or  that,  if  the  appellant  bad  not 
'catsed  them  to  be  inclosed  in  sbeatiiing,  the; 
Would,  Wh«i  In  g^)0d  order,  have  l>een  rea- 
'lumtMj  safe  to  operate.  There  was,  however, 
wnch  testimony  teadtbg  to  show  that  the 
ftddftion  of  ttie  sheathing  prevented  the  opera- 
tion of  the  elevator  from  the  outside,  and 
tbbipelled  the  person  in  charge  of  it  to  iacor 
the  danger  of  going  inside  the  frame  and 
'Mabdlng  >nnder  the  elevator  in  order  to  reacb 
the  'shlftfng  ropes  for  the  purpose  of  lowering 
it.  '4?biB  testimony  was  stoutly  contradicted, 
■and  a  distinct  Issne  gf  fact  was  thus  preaent- 
•ed,  to  *e  determined  by  Oie  Jury, — as  to 
'Whether  the  •construction  of  the  elevntor  as 
'It'sfoodat'tlie  time  of  the  accident  waa  im- 

It  yet  temalns  to  be  considered  whether 
the^e'Was  any  legally  sufficient  evidaice  to 
•*tjpp6rt  ttiat  T)6rtion  of  the  ^IntitTs  second 
•t>rayer  Instructteg  the  jury  to  hold  the  de- 
Yctodant  \la!b\e  if  they  found  tbat  tbe  plain- 
tiff's hijmles  resulted  from  any  defect  In 
the  elevator  Which  might  have  been  dlscov- 
'«rM  by  reasonable  diligence  in  inflecting  It 
devious  to  the  accident  If  the  Jnry  bellev- 
"^led  tb&t  matntaining  the  aheathing  over  the 
elevator,  and  especially  over  the  portion  of  It 
Where  tbe  shifting  ropes  were  located,  made 
'its  operation  In  that  condition  dangerous, 
that  was  of  itself  a  defect  that  might  have 
'been  discovered  by  the  use  of  ordinary  care 
'and  dlllgeBce  In  inspecting  the  elevator. 
'The  fact  that  the  elevator  fell  opon  the  ap- 
paiee  "Ittflicated,  until  Its  fan  was  explained, 
a  defective  condition  of  the  appliances  in- 
tended to  prevtent  Its  ItMtag.  The  Jury  may 
'hot  have  -bellied  the  evidence  tending  to 
^kplaln  Its  JfaH  by  <mi  encounter  with  a  truck 
■  managed  by  the  convict  Peacock  at  the  sec- 
•ond-story  floor.  The  only  evidence  that  In- 
'•spectlons'of  the  elevator  were  made  was  tliat 
'of  the  airpellants  witness  Marshall,  who  tes- 
tified that  he  bad  charge  of  the  engine  and 
boiler  at ,  the  shoe  factory,  and  that  he 
"looked  after  the  elevator  and  kept  It  oiled"; 
that  he  exa'mlned  It  every  morning,  and 
"would  lo6k  at"  the  safety  clutches,  guide 
Wheels,  and  springs,  and  oil  tbe  seats,  and 
'that  was  all  that  was  necessary:  and,  on  Iw- 
ing  Specially  interrogated  as  to  the  condition 
of  the  safety  dogs  on  the  day  of  the  acri- 
'dent,  he-said  -that  he  had  examined  tbem  bntl< 
before  and  after  the  accident  and  that  "thp> 
wfere  In  good  'order";  that  "their  condltioc 
was  good."  The  witness  'was  qnestloDed  at 
'  some  length  in  reference  to  his  examinations 
or  inspections  of  the  elevator,  and,  altbongit 
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he  leTOxl  .tlmce  explalBed  how  he  made 
them,  he  did  not  state  that  he  had  at  any 
ot  them  made,  a  test  of  the  safety  appliances 
by  actually  operating  them  to  see  whether 
they  could  be  relied  on  In  case  of  an  emer- 
gency. The  Jury  were  entitled  to  pass  upon 
the  question  whether  these  Inspections  of  the 
elevator  were  made  with  ordinary  care  and 
diligence.  The  testimony  was  T»y  conflict- 
ing upon  some  of  the  most  material  issues 
in  tills  case,  but  we  cannot  say  that  there 
was  no  evidence  legally  sufficient  to  go  to 
the  JuTy  upon  the  propositions  embodied  in 
the  plaintiff's  second  prayer.  We  therefore 
are  of  opinion  that  the  learned  Judge  below 
committed  no  error  tn  granting  the  plain- 
tiff's second  prayer,  especially  in  view  of  the 
fact  that  the  defendant's  theory  of  the  ef- 
fect of  the  alleged  shock  and  Injury  to  the 
Aerator  by  reason  of  the  convict  Peacock's 
negligent  handling  of  the  truck,  and  also  its 
theory  of  the  auffldency  and  effect  of  the  In- 
spections of  the  elevator  made  by  Marshall, 
wo'e  j^ven  to  the  jury  by  the  court  in  grant- 
ing the  defendant's  sixth,  seventh,  and  eighth 
prayers,  which  were  drawn  with  admirable 
clearness  and  skill,  from  the  standpoint  of 
t&e  defendant.  Although  the  appellant  also 
excepted  to  the  granting  of  the  appellee's 
third  prayer,  which  instructed  the  Jury  as  to 
the  measure  of  damages,  the  objection  to  It 
was  not  urged  In  the  argument  of  the  case 
before  ns,  and  we  think  that  It  contained  a 
correct  presentation  of  the  law  on  that  sub- 
ject It  follows  from  what  we  have  said 
'that  the  Judgment  appealed  from  must  be 
aflkmed.    Judgment  affirmed,  with  costs. 


DBNISON  V.  CROFTS. 

(Supreme  Court  of  Brrors  of  Connecticnt.    July 
23,  1901.) 

FROCIIS8—aSIT0RN— ALTERATION— AMEND- 
MSNT— PLBADINQ. 

1.  Under  Gen.  8t.  J  704,  making  process  re- 
tamable  on  the  first  Tuesday  of  the  month,  and 
requiring  it  to  be  returned  on  the  next  return 
day  after  issnance,  or  the  next  but  one,  a  writ 
of  attachment  issued  in  February,  and  made 
rctnmabie  on  the  first  Tuesday  of  May,  is 
abatable. 

2.  A  defendant  waives  his  right  to  demur  to 
a  writ  defective  as  to  its  retorn  by  pleading  in 
confession  and  avoidance. 

8.  A  replication  after  demurrer  to  a  writ, 
alleging  that  after  issuance  and  before  service 
plaintiff  altered  the  writ  by  changing  the  re- 
turn day,  is  demurrable,  as  plaintiff  could  not 
so  alter  his  process. 

4.  Where  a  plaintiff  admits  that  a  writ  was 
issued  on  the  day  of  its  date,  and  tliat  he  al- 
tered the  return  day  after  it  was  issned,  and 
before  service,  such  facts  establish  its  invalid- 
ity, which  is  not  curable  by  amendment. 

Appeal  from  superior  eourt.  New  London 
county;  Milton  A.  Shnmway  and  Oeorge  W. 
Wheeler,  Judges. 

Action  by  James  B.  Denlson  ngainst  Albert 
B.  OroCts  for  damages  for  malicious  proaecu- 


tlon.    Prom' a  Judgment  for  deffendant,  plain- 
tiff appeals.    Affirmed. 

James  E.  Denlscm,  in  pro.  per.  Solamon 
Lncas  and  Hadlal  A.  Hull,  for  appellee. 

HAMERSIiBT,  J.  This  action  was  com- 
menced by  writ  of  attachment,  and  the  body 
of  the  defendant  was  attached.  A  plea  In 
abatement  was  filed,  alleging  that  the  writ 
was  dated  and  issued  on  February  13,  1900, 
and  made  returnable  to  court  on  the  first 
Tuesday  of  May,  1900.  This  return  day  was 
not  the  next,  nor  the  next  but  one,  to  which 
the  process  could  be  made  returnable.  In  ac- 
cordance with  statute.  Gen.  St  {  794.  The 
writ  was  therefore  abatable^  The  plea  as 
drawn  was,  howevw,  open  to  demurrer. 
The  defendant  waived  his  right  to  demur 
by  pleading  In  confession  and  avoidance, 
alleging.  In  substance,  that  the  writ  when 
issued  was  made  returnable  on  the  first 
Tuesday  of  March,  1900,  and  that  he,  the 
plaintiff,  after  the  writ  was  issued,  and  be- 
fore service,  to  wit  on  March  28,  1900,  al- 
tered the  writ  by  changing  the  return  day 
from  the  first  Tuesday  of  March,  1900,  to 
the  first  Tuesday  of  May,  1900.  Had  the 
writ  I>een  reissued  at  the  time  of  the  alter- 
ation, it  wonld  not  be  abatable.  The  de- 
fendant demurred  to  this  replication,  on  the 
ground  the  plaintiff  bad  no  power  to  alter 
the  process  as  set  forth,  and  that  the  process 
at  the  time  of  service  was  void.  The  court 
sustained  the  demorrer,  and  In  doing  this 
did  not  err. 

It  appears  that  after  the  demurrer  to  the 
replication  had  been  filed,  and  before  final 
Judgment  the  plaintiff  filed  sundry  mo- 
tions,—to  strike  out  parts  of  the  defend- 
ant's demurrer;  for  leave  to 'file  a  demur- 
rer to  the  plea  in  abatement  after  the  time 
within  which  it  staonld  be  filed  had  expired; 
for  leave  to  amoid  his  replication  and  to 
amend  his  writ  after  the  demnrrer  to  the 
replication  had  been  sustained.  All  these 
motions  were  denied  by  the  court  and  Judg- 
ment was  rendered  that  the  defendant  re- 
cow  his  costs.  The  appeal  assigns  many 
errors  in  the  denial  of  these  motions.  As 
to  these,  it  is  sufficient  to  say  that  we  find 
no  error.  It  is  claimed  that  the  plaintiff 
was  ignorant  of  our  forms  of  procedure,  and 
compelled  to  conduct  his  own  case  under 
circumstances  that  might  well  invite  all  per- 
missible Indulgence  of  the  court  Doubt- 
less, In  view  of  this  claim,  the  court  might 
have  exercised  Its  discretion  In  permitting 
him  to  withdraw  his  replication  and  to  de- 
mur to  the  pica  in  abatement  had  not  the 
plaintiff  placed  upon  record  as  admitted 
facts  that  the  writ  was  actually  signed  and 
issued  on  the  day  of  its  date,  and  on  no  oth- 
er day,  and  that  he  had  altered  the  return 
day  after  the  writ  was  Issued,  and  before 
service.  These  facts  established  the  Inva- 
lidity of  the  writ.  The  defect  could  not  be 
cored   by  amendment     Starr   v.   Lyon,  & 
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Conii.  637,  589;  Hozie  t.  Payne,  41  Conn. 
580,  540.  Permitting  him  to  demnr  wonid 
only  bare  prolonged  the  proceedings;  tbe 
final  Judgment  would  have  been  tbe  same. 
There  Is  no  error  in  the  Judgment  of  the 
superior  court  In  this  opinion  tbe  other 
Jadges  concurred. 


SELTZER  T.  W.  H.  DAVENPORT  FIRE- 
ARMS CO. 
(Snpreme  Court  of  Errors  of  Connecticut. 
July  23,  1901.) 

HASTBR  AND  SERVANT— INJURIES— PLEADINQ 

AND  PROOF— VARIANCES-DAMAGES 

AFTER  DEFAULT. 

1.  Where  a  complaint  charges  an  employer 
with  failure  to  furnish  safe  machinery,  and  In 

firoviding  a  defective  emery  grinder,  which  neg- 
igence  occasioned  the  injury,  and  the  proof 
eatablishes  that  the  negligence,  if  any,  was  in 
not  warning  plaintiff  to  leave  the  room  before 
the  wheel  was  started,  on  hearing  in  damages, 
after  default,  substantial  damages  cannot  be 
awarded,  as  such  damages  cannot  l>e  based  on 
a  failure  of  duty  not  averred  in  the  complaint. 

2.  On  a  hearing  in  damages  after  default,  de- 
fendant, to  avoia  liability  for  more  than  nomi- 
nal damages,  need  only  prove  that  the  Injury 
complained  of  was  not  caused  as  alleged. 

Appeal  from  superior  court.  New  London 
county;   Milton  A.  Shumway,  Judge. 

Action  by  Henry  F.  Seltzer  against  tbe 
W.  H.  Davenport  Firearms  Company.  From 
a  Judgment  for  plaintiff,  d^mdant  appeals. 
Reversed. 

Charles  F.  Thayer,  tor  appellant.  Sen- 
eca H.  Thresher,  for  appellee. 

HALL,  J.  The  plaintiff,  who  was  employ- 
.ed  by  the  defendant  as  an  elevator  boy  In 
Its  factory  where  It  was  engaged  In  the 
manufacture  of  guns,  was  Injured  by  a  fly- 
ing fragment  of  an  emery  wheel,  which 
burst  in  one  of  tbe  rooms  of  the  factory. 
Tbe  defendant  had  purchased  tbe  wheel  of 
a  manufacturer  of  high  reputation,  but  no 
sufficient  test  had  been  made  of  the  wheel 
prior  to  Its  shipment  to  the  defendant  The 
trial  court  found  that  "tbe  only  reliable 
mode  to  test  such  a  wheel  was  to  place  It 
on  a  shaft  and  see  It  In  motion  in  a  pro- 
tected place,  and  gradually  Increase  tbe 
speed  until  tbe  desired  velocity  was  attain- 
ed," and  that  this  was  known  to  tbe  de- 
fendant It  was  believed  by  the  manufac- 
turer that  tbe  wheel  was  capable  of  sustain- 
ing a  strain  equal  to  more  than  700  revo- 
lutiona  per  minute,  and  It  was  made  In  tbe 
same  manner  as  other  wheels  made  by  this 
manufacturer,  in  tise  in  many  large  manu- 
factories in  this  and  other  countries.  The 
finding  states  that  upon  the  removal  of  tbe 
wbed  from  the  box,  at  the  defendant's  fac- 
tory, it  was  examined,  and  appeared  to  be 
without  defects  of  any  kind;  that  it  was 
then  placed  upon  the  shaft  and  upon  tbe 
machine  called  tbe  "emery  grinder,"  and 
secured  in  its  bearings;  that  the  grinder 
was  belted  to  the  counter  shaft  ao  that  tbe 


wheel  could  not  exceed  GOO  revolutions  per 
minute,  "in  order  that  it  might  be  at  all 
times  safe  for  tbe  use  of  its  employes"; 
that  the  defendant's  foreman  "in  charge  of 
the  machine"  applied  tbe  power,  and  ran 
It  a  short  time  at  the  highest  speed  at  which 
it  could  be  run  by  the  machinery  as  then 
arranged,  while  tbe  foreman  watched  it  to 
see  that  it  was  running  in  its  true  position; 
tbe  wheel  appeared  to  him  to  he  ereaij 
balanced,  and  running  properly;  the  wheel 
was  then  stopped,  and  tbe  foreman  made  an 
examination  of  all  nuts  and  fastenings  by 
which  it  was  secured,  and  it  appeared  to 
be  in  proper  condition;  tbe  power  was  then 
applied  the  second  time,  when  almost  im- 
mediately the  wheel  burst  and  tbe  plain- 
tiff was  struck. 

It  Is  to  be  observed  that  at  tbe  time  of 
tbe  accident  tbe  wheel  was  not  in  use 
by  tbe  defendant's  operatives,  but  was  in 
charge  of  thp  defendant's  foreman,  and  was 
being  tested  by  him,  assisted,  as  Indicated 
by  the  finding,  by  a  fellow  workman,  pre- 
paratory to  being  placed  in  use.  Tbe  find- 
ing says  that  the  defendant's  foreman  tes- 
tified that  Just  prior  to  starting  tbe  wheel 
be  notified  all  persons  to  leave  tbe  room 
except  a  fellow  workman;  that  tbe  plain- 
tiff, who,  by  instruction,  was  in  tbe  room 
where  tbe  elevator  was  then  at  rest  did  not 
hear  any  notice  to  leave  the  room,  and  did 
not  know  that  there  was  any  danger  attend- 
ant upon  the  starting  of  the  emery  wheel; 
and  that  proper  precautions  were  not  taken 
to  keep  oihw  employte  out  of  the  room 
while  the  defendant  was  putting  up  and 
starting  the  wheel.  In  his  memorandum  of 
decision  the  trial  Judge  says  that  tbe  test 
that  was  reasonably  sure  was  "an  actual 
trial  of  the  wheel  at  the  speed  It  was  ^- 
pected  to  be  run  when  in  use";  tbat  "it 
was  the  defendant's  duty  to  take  this  pre- 
caution, without  exposing  its  employes  to 
the  peril  arising  In  case  tbe  wheel  should 
prove  defective."  Tbe  record  seems  to  us 
to  show  that  tbe  trial  court  held  tbe  defotd- 
ant  liable  upon  a  cause  of  action  not  de- 
scribed in  the  complaint  The  negligence 
of  the  defendant  alleged  in  the  complaint 
was  its  disregard  of  its  legal  duty  "to  fur- 
nish safe  and  secure  machln»y  in  tbe  pros- 
ecution of  its  said  business,"  in  providing  in 
one  of  Its  rooms  "an  unsafe,  defective,  and 
Insecure  machine^  to  wit  an  emery  grind- 
er," tbe  defects  in  which  are  described  as 
—First  the  want  of  a  proper  covering  or 
protection;  second,  tbat  the  emery  wheel 
was  placed  in  the  machine  in  a  negligent 
manner,  by  unskilled  workmen;  and,  third, 
tbat  the  emery  wheel  was  defective  when 
placed  In  the  machine,— all  of  which  it  la 
alleged  the  defendant  well  knew.  In  what 
respect  the  wheel  was  unsklUfuIiy  placed 
upon  the  machine,  or  wherein  the  emef7 
wheel  was  defective,  or  how  the  maclilne 
was  thus  rendered  unsafe,  is  not  allied. 
It  la  alleged  that  tbe  accident  happened  by 
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reason  of  the  defendant's  negligence  as 
aforesaid,  wbile  the  machine  was  In  opera- 
tion. 

Tbe  finding  shows  that  the  machine  upon 
which  the  wheel  was  placed  was  a  proper 
one  for  the  work  Intended  for  It;  that  the 
accident  was  not  caused  by  any  unskillful- 
ness  in  the  manner  In  which  the  wheel  was 
put  on  the  machine,  but  by  the  bursting 
of  the  wheel;  that  tbe  defendant  had  no 
knowledge  that  the  emery  wheel  was  de- 
fectlre,  and  that  the  fact  that  tbe  wbe^ 
was  defective  was  not  chargeable  to  its  neg- 
ligence. 

Tbe  facts  found  disprove  the  acts  of  neg- 
ligence alleged,  and  the  acts  of  negligence 
found  are  not  averred  in  the  complaint 
They  prove  that  the  accident  was  not  caus- 
ed by  the  failure  of  the  defendant  to  exer- 
cise reasonable  care  to  provide  safe  ma- 
chinery in  tbe  prosecution  of  its  business, 
but  that  the  defendant's  foreman  was  test- 
ing the  machine,  and  that  if  he  had  not  be- 
fore the  accident  fully  completed  tbe  very 
trial  of  the  wheel  which  the  court  finds  is 
the  only  reliable  one,  namely,  the  actual 
running  of  the  wheel  up  to  the  desired  ve- 
locity, the  fault  of  the  defendant,  if  it  was 
guilty  of  negligence,  was  In  not  notifying 
the  plaintUI  to  leave  tbe  room,  or  warning 
lilm  of  the  danger  of  remaining  before  the 
wheel  w«8  started  the  second  time.  This 
act  of  negligence  Is  not  alleged  in  the  com- 
plaint, and  even  upon  a  hearing  in  damages 
after  a  default  a  Judgment  for  <ubstantial 
damages  cannot  be  based  upon  a  failure  of 
duty  upon  tbe  part  of  the  defendant  not 
averred  In  the  complaint.  Pitkin  v.  Rail- 
road Co.,  64  Conn.  482-180,  80  AtL  772;  Shep- 
ard  T.  Ballroad  Co.,  46  Conn.  64-69. 

To  avoid  liability  for  more  than  tbe  nomi- 
nal damages  conclusively  admitted  by  the 
default,  tbe  defendant  was  only  required  to 
prove  that  the  injury  complained  of  was  not 
caused  by  his  negligence,  as  alleged.  Walsh 
V.  Hayes,  72  Conn.  S97-401,  44  Ati.  725; 
Bbert  v.  Hartley,  72  Conn.  463-466,  44  AtL 
723.  The  trial  court,  therefore,  erred  in  ren- 
dering a  Judgment  for  substantial  damages 
upon  tbe  facts  found  under  the  allegations 
of  the  complaint 

We  have  no  occasion  to  discuss  tbe  ques- 
tion of  whether  proof  that  an  employer  had 
purchased  of  an  experienced  and  reputable 
manufacturer  a  piece  of  machinery,  as  per- 
fect and  safe  to  put  into  Immediate  use, 
might  of  Itself  constitute  sufficient  proof  of 
tbe  exercise  of  reasonable  care  in  furnish- 
ing safe  machinery  for  his  employes,  since 
It  appears  by  the  finding  not  only  that  tbe 
defendant  knew  that  an  actual  trial  of  the 
wheel  was  necessary  In  order  to  determine 
whether  it  could  safely  be  used,  but  also 
tliat  the  defendant  either  had  tested,  or  was 
engaged  in  testing,  the  wheel  when  the  ac- 
cident occurred.  There  is  error,  and  the 
case  is  remanded  to  be  proceeded  with  ac- 
cording to  law.    The  other  Judges  ccmcnmd. 


KBNNENBBRG  v.  NBFF. 

(Supreme  Court  of  Errors  of  Connecticut    Jnly 

23,  1001.) 

SLANDER— ACTIONABLE  WORDS-FORNICA- 
TION—BVIDBNCB—ADHISSIDIUTY 
— HARMLBBS  ERROR. 

1.  Where  defendant  took  no  objection  to  an 
order  granting  plaintiff  permission  to  ameud  the 
complaint  nor  asked  for  any  delay,  she  will 
not  be  heard  to  allege  error  on  appeal. 

2.  Where  a  party  speaks  of  a  woman  as  being 
a  certain  person's  "old  slut,"  such  words  are 
actionable  per  se,  as  imputing  to  such  woman 
a  breach  of  chastity. 

3.  Though,  in  an  action  for  slander  by  refer- 
ring to  a  woman  as  a  certain  person's  "old 
slut,"  an  answer  given  by  a  witness  as  to  what 
she  nnderstood  such  words  to  mean  was  im- 
proper, its  admission  was  harmless  error,  as  the 
words  were  actionable  of  themselves. 

Appeal  from  superior  court.  New  London 
county;  George  W.  Wheeler,  Judge. 

Action  by  Mary  Kennenberg  against  Nel- 
lie A.  Neff.  From  a  Judgment  in  favor  of 
plaintifl,  defendant  appeals.    Afilrmed. 

This  was  an  action  for  slander.  Tbe  com- 
plaint on  which  the  trial  was  bad  was  as 
follows:  "On  August  26tb,  and  at  the  time 
of  the  speaking  of  the  words  hereinafter 
complained  of,  it  was  naturally  understood 
between  the  defendant  and  the  persons  who 
heard  tbe  words  that  the  plaintiff  bad  been 
for  a  long  time  going  about  with  and  keeping 
the  company  of  one  Frederick  West,  and 
that  she  was  at  tbat  time  bis  sweetheart 
and  promised  wife.  On  said  day,  at  New 
London,  the  defendant  spoke  in  the  bearing 
of  Mary  Durvin  and  others  concerning  the 
plaintiff  and  her  said  relations  with  the  said 
Frederick  West  tbe  following  words:  'It  Is 
a  pity  if  I  can't  come  up  the  street  without 
being  insulted  by  Westy's  [said  Westy's 
meaning  (Yederick  West]  old  sluf  (meaning 
the  plaintiff).  The  defendant  meant  thereby, 
and  the  persons  who  heard  said  words  un- 
derstood tbat  she  meant  thereby,  tbat  the 
plaintiff  bad  repeatedly  committed  fornica- 
tion with  said  West  Such  words  were  false 
and  malicious."  Tbe  case  was  tried  as  upon 
the  general  issue  Joined  to  the  Jury.  Tlie 
plaintiff  had  a  verdict  and  the  defendant 
has  appealed  to  this  court 

Hadlal  A.  Hall  and  William  F.  M.  Rogers, 
tor  appellant  Abel  P.  Tanner  and  Charles 
B.  Waller,  for  appellee. 

ANDREWS,  C.  J.  (after  stating  the  facts). 
After  tbe  trial  had  commenced,  the  court 
permitted  tbe  plaintiff  to  amend  her  com- 
plaint This  was  clearly  within  its  discretion. 
It  appears  that  at  tbe  time  the  defendant 
took  no  objection,  nor  did  she  ask  for  any 
delay.  We  think  she  cannot  now  claim  that 
there  was  error. 

It  is  well  established  tbat  any  words  im- 
puting to  a  woman  a  breach  of  chastity  are 
actionable,  as  charging  slander,  without  any 
further  averment  Frlsble  v.  Fowler,  2  Conn. 
707;   Pag4  v.  Merwin,  54  Conn.  426,  434,  8 
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Atl.  676;  PoUard  ▼.  Lyon,  »1  U.  S.  225.  28 

li.  Ed.  808.  The  court  Instmoted  the  Jury 
that  the  words  used  by  the  defendant  did 
charge  the  plaintiff  with  unchaste  conduct. 
He  said,  "Calling  a  woman  'slut'  iB  not  in  it- 
self actionable,  but  charging  her  with  being 
some  man's  shit  involves  a  charge  of  a 
breach  of  chastity  on  her  part,  and  Is  equiva- 
lent to  charging  her  yrttb  being  his  mistress, 
and  therefore  actionable  per  se."  We  think 
this  was  correct  Reading  the  words  ctiar- 
ged  in  the  light  of  the  colloquium  as  set 
forth  in  the  complaint,  they  say  that  the 
plaintiff  sustained  to  Frederick  West  not  the 
pure  relation  of  a  young  woman  looking  for- 
ward to  an  honorable  marriage,  but  a  mere- 
tricious relation,  under  the  cover  of  which 
she  was  submitting  to  such  practices  as  are 
carried  on  between  a  slut  and  the  male  crea- 
ture of  its  own  species.  Such  words  are  cer- 
tainly actionable  of  themselves.  The  larger 
part  of  the  reasons  of  appeal  are  based  on 
this  ruling  of  the  court,  and,  as  this  ruling 
was  correct,  those  reasons  do  not  show  any 
error. 

The  plaintiff  introduced  one  Bbrbaca  Allen 
as  a  witness,  wlio  testified  to  the  words 
used  by  the  defendant  The  plaintiff's  coun- 
sel then  asked  her,  "WU  you  state  what  you 
understood  was  the  meaning?'  The  witness 
answered.  The  defendant  objected  to  the 
answer,  but  the  court  allowed  it  to  stand. 
No  objection  was  made  to  the  question. 
Granting  that  both  the  question  and  the  an- 
swer  were  improper,  we  think  no  hatmful' 
error  "waa- done.  As  the  words  were  action- 
able of  themselves,  what  the  witness  under- 
stood' to  be  their  meaning  was  of  no  conse- 
quence. 

CePtain  expressions  used  in  the  change, 
wben  sepasated  from  their  connectlonti, 
might  probably  seem  improper;  bnt  taking 
the  wbole  together,  we  think  the  court  did 
not  go  beyond  its  province  in  expressing  an 
opinion  of  the  evidence.  The  material  ques- 
tion, whs  property  left  to  the  Jury.  Then  Is 
no  error.  The  other  Judge*  concurred. 


HOWE  V.  RAYMOND  et  al. 

(Supreme  Court  of  Errors  of  Connecticut    July 

23,  1901.) 

CONTRACTS— BREACH— TRIAL— VB»IDICT— 
NOTB^-PURCHABH!Il~NOTICBi. 

1.  Defendants  contracted  to  pay  another  a 
certain  sum  for  each  share  of  stock  in  a  cer- 
tain company  then  being  formed,  pursuant  to 
the  terms  of  which  they  gave  a  note.  The  com- 
pany was  never  formed,  and  no  siiaros  ever  is- 
sued. Reld,  that  the  note  never  became  a 
binding  contract  between  the  makers  and  payee. 

2.  A  verdict  wHl  be  set  aside  only  where  the 
judge,  after  nsing  his  knowledge  of  hnman  na- 
ture and  of  the  motives  which  in&aenee  hnman 
action  in  construing  the  verdict,  is  of  the  opin- 
ion that  it  is  so  manifestly  against  the  evidence 
as  to  indicate  passion,  ignorancei  partiality,  or 
cercnptlaiL. 

3.  Defendants  gave  a  note  aa  secnritar  for  an 
agreement  to  pay  a  certain  sum  for  certain 
shares  of  stock  In  a  company  "now  being  form- 
ed,"' wlii«dt  company  was  never  formed.    Plain-i 


tUL  m  men  ot  Hmited  capital,  bought  the  note. 
and  thereafter  used  the  note  as  collateral  to  ob- 
tain credit.  In  an  action  on  the  note  seven 
witnesses  each  testified  to  facts  showing  plain- 
tiff had  knowledge  of  the  fraud  attending  the 
note^  be  being  the  only  one  to  testify  to  the 
contrary,  field,  that  a  verdict  for  plaintiff  was 
properly  set  aside  as  being  aguiust  the  evi- 
dence, showing  plaintiff  not  to  be  an  innocent 
purchaser  of  the  note. 

Appeal  from  superior  court;  New  London 
county;   George  W.  Wheeler,  Judge. 

Action  by  Thomas  Howe  against  €teorge  C. 
Raymond  and  others.  Ftom  an  order  setting 
aside  a  verdict  in  favor  of  plaintiff;  he  ap- 
peals.   Affirmed. 

This  action  was  brought  by  the  plaintiff 
as  the  indorsee  and  holder  of  a  note  which 
read  like  this:  "$933.33.  Norwich,  Conn., 
Feb.  2,  1895.  One  year  after  date,  for  value 
received,  we,  or  either  of  us,  promise  to  pay 
H.  P.  Reynolds  or  bearer  nine  hundred  and 
thirty  and  >3/ioo  dollars,  at  some  national 
bank,  with  interest  at  G%  per  annum;  interest 
payable  annually."  The  note  was  signed  by 
the  defendants,  and  was  indorsed  by  H.  P. 
Reynolds.  The  defendants  In  their  answer 
said  the  note  was  without  consideration,  and 
that  the  plaintiff  was  not  an  Innocent  holder 
of  the  note.  This  the  plaintiff  denied.  Ttie 
case  was  tried  on  this  issue,  cloeed  to  the 
Jury.  The  plaintiff  had  a  verdict  The  court 
on  motion  set  the  verdict  aside.  Th«  plaintiff 
has  appealed,  alleging  that  the  conct  erred 
In  so  doing. 

Hadlal  Am  Hull  and  Wmiam  F.  H.  Rogers, 
for  appellant.  Donald  G.  Pertdna,  Charies  F. 
Thayer,  and  Joseph  T.  Fanning,  for  appeDees. 

ANDREWS,  C.  J.  (after  statins  the  facta). 
It  appeared  on  the  trial  that  the  deCendanta 
hod,  prior  to  the  execution  of  the  note  on 
'wtiich  the  suit  was  brought  entered  into  a 
-written  agreement  with  BL  P.  Reynolda,  the 
payee,  of  the  follo'wing  terms  and  tenor: 
"Norwich,  Conn.,  Dec.  6,  18M.  We>  tlie  un- 
dersigned Bnbscrlb»8,  realising  the  necenity 
of  improving  our  stock,  do  hereby  agree  to 
pay  H.  P.  Reynolds  ¥100  for  each  share  In 
the  Olerehmd  Bay  Horse  Company  that  is 
now  being  formed  at  Norwich  and  vlclntty, 
to  buy  one  imported  stallion  of  H.  P.  Bey- 
noids,  of  FiankltiifvIUe,  N.  Y.  Capital  stock,  2,- 
800.  No.  ot  shares,  28.  Name  of  horse,  Knawl 
Re-ward  871.  Payments  to  be  made,  cash,  cr 
one^hird  in  one  year,  one-third  in  two  years, 
and  one-third  in  three  years,  secured  by  Joint 
notesj  -with  Interest,"— signed  by  all  the  de- 
fendants. The  note  hi  suit  -was  gtven  ptB<- 
suant  to  the  terms  of  that  agreement  The 
contract  then  evidenced  by  the  note  was  en- 
tered Into  as  security  for  the  contract  evi- 
denced by  said  written  agreement;  that  1% 
the  note  was  accessory  to  the  said  vrclttea 
agreement;  in'  other  -words,  the  said  'wrltlaM 
agreement  wkb  the  [Hilnclpal  contract  aad  the 
note  was  an  aceessory  one.<  It  appeared,  alao, 
—Indeed,  it  was  conceded  by  tlw  piaimOft-— 
that  the  deretead  Bay  BoEae  Company  : 
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ed  In  the  said  agreement  was  never  formed, 
and  that  no  shares  of  stock  in  sncb  company 
were  ever  issued.  Whether  this  was  his  fault, 
or  that  of  the  defendants,  was  In  dispute. 
They  claimed  that  it  was  his,  and  that  the, 
note,  therefore,  on  which  the  snit  was  brought 
never  became  a  binding  contract  between  the 
maimers  and  the  payee.  There  can  be  na  ac- 
cessory contract  unless  thMe  Is  a  prlnelpal 
one.  This  Is  the  well-established  law.  Eis- 
ln£  y.  Andrews,  66  Conn.  SS.  33  XtL  685,  50 
Am.  St  Rep.  76,  and  the  autlmiities  tbeie- 
cited.  Especially,  see  Ferry  r.  Burchard,  21 
Conn.  603;  WlUey  v.  Paulk,  6  Conn,  74;  De 
Forest  T.  Strong.  8  Conn.  522;  Bull  t.  Al- 
len, 10  Conn.  101;  Glazier  t.  Douglass,  32 
Conn.  398;  Candee  y.  Skinner,  40  Conn.  464. 
One  Spang  was  the  agent  of  Reynolds  In 
procuring  signers  to  the  said  agreement,  and 
to  the  note.  There  wits  a  good  deal  of  evi- 
dence tending  to  prove  that  Spang  represent- 
ed to  the  defendants— some  or  all  of  them-r. 
that  the  note  would  not  be  negotiated,  and 
that  they  would  never  be  called  upon  to  pay 
the  same  otherwise  than  aa  secmlty  for  the. 
said  shares  of  stock.  The  defendants  In  their 
answer  alleged  that  the  plalntifC,  at  and  be-, 
fore  the  time  be  became  the  owner  of  the  said 
note,  had  notice  of  the  infirmity  and  Inyntldity 
of  the  same,  and  of  the  equities  and  defense 
thereto  as  between  the  defendants  sod  the 
said  Reynolds,  and  took  the  same  In  bad  faith, 
and  was  not  the  innocent  holder  thereof  In 
good  faith  and  for  value.  The  verdict  of  the 
Jury  negatived  these  allegations.  The  Judge 
thought  the  verdict  was  against  the  evi- 
dence, and  set  it  aside.  It  was  upon  this  part 
of  the  case  that  both  parties  laid  the  most 
stress. 

It  la  true  that  the  Jury  is  a  trlbnnal 
which  Is  regarded  by  the  law  as  one  es- 
pecially fitted  to  decide  controverted  ques- 
tions of  fact  npon  evidence.  The  Jnry  de- 
cides how  much  credibility  is  to  be  given 
to  each  witness,  what  weight  Justly  belongs 
to  the  evidence,  and,  between  the  state- 
ments of  hostile  and  contradictory  witness- 
es, where  the  truth  is;  and  If  the  verdict 
to  which  they  have  agreed  Is  a  conclusion  to 
which  12  honest  men,  acting  fairly  and  In- 
telligently, might  come,  then  their  verdict 
Is  final,  and  cannot  be  disturbed.  In  such  a 
case.  If  tbe  trial  Judge  should  set  aside  their 
verdict,  he  wotild  be  himself  In  error.  He 
would  pass  the  true  bounds  of  his  own  func- 
tion, and  invade  the  province  of  the  Jury.  It 
is  only  when  the  verdict  Is  manifestly  and 
palpably  against  the  evidence  in  the  case- 
so  much  as  to  indicate  that  the  Jury  was 
swayed  by  passion,  by  Ignorance,  partiality, 
or  corruption,  that  it  should  be  set  aside  on 
that  ground,  and  a  new  trial  be  granted. 
Lewis  v.  Healy,  78  Conn.  136,  46  Atl.  869. 
There  are,  to  be  sore,  sometimes  verdicts 
of  tbls  kind,  when  tbe  trial  Jadge  Is  required 
by  the  Interests  of  Justice  to  set  them 
aside.  That  such  verdicts  are  Infrequent  Is 
a  tribute  to  the  general  InteUlgeuce,  faimesq. 


and  Ipte^ty  of  Juries.  Ttils  power  of  so- 
pevvIsloQ  and  coixection  which  tbe  Judge 
h^.  over  tbe  verdict  is  an  essential  part  of 
tl)e  Junr  systenv  It  tends  to  make  Juron 
more  careful  in  reaching  their  conclusions, 
sloA  gives  confidence  to  all  suitors  that  the 
flpding  of  a  Jury  will  not  be  afCected  by  any 
iqiprqiter  motives.  "Trial  by  Jury,*'  'n  the 
p^mary  and  usual  sense  of  the  term  by  the 
comwon  law  and  the  American  constitutions, 
is.  not  merely  a  trial  by  12  men  before  an 
ofiicer  vest^  with  authority  to  cause  them 
tci  b»  suouQoned  and  impaneled,  to  admluls- 
tev  oatt>s.to  them  and  to  the  constable  In 
chai^ei;  but  it  is  a  trial  uy  a  Jury  of  12 
mflo.  In  tbe  presence  and  uuder  tbe  superln- 
tepdence  of  a  Judge  empowered  to  Instruct 
tb€tf9B  on  the  law  and  to  advise  them  on  the 
facts,  and  (except  on  acquittal  of  a  criminal 
charge)  to>  set  their  verdict  aside  If,  in  bis 
opinion,  it  Is  against  tbe  law  or  the  evi- 
dence.  Traction  Co.  v.  Hof,  174  U.  8.  13, 
18  Sup^  Ct.  685.  43  L.  Ed.  877;  Bartbolo- 
a»-w  V.  Clark,  1  Conn.  472;  Blssell  v.  Dicker- 
son,  64  Conn.  61.  29  Atl.  226;  Loomis  T. 
Perkins,  70  Coon.  444.  39  AtL  797.  In  pass- 
ing upon  a  motion  to  set  aside  a  verdict,  the 
trial  Judge  must  do  Just  what  every  Juror 
ought  to  do  In  arriving  at  a  verdict.  The 
Juror  mast  use  all  his  experience:  bis  knowl- 
edge of  hiuuan  nature;  his  knowledge  of 
human  events,  past  and  present;  bis  knowl- 
edge of  tbe  motirea  which  influence  and  con- 
trol huwaa  aotion,— and  test  the  evidence 
In  tbe  case  according  to  such  knowledge, 
and  render  his  verdict  accordingly.  A  Juror 
wbe  did  not  do  this  would  be  remiss  in  his 
duty.  Tbe  trial  Judge  in  considering  the 
verdict  must  do  the  same,  or  fail  in  the  dls- 
chai;S9  of  that  function  which  the  law  has 
laid  upon  him;  and  if,  in  tbe  eserclse  of  all 
his  knowledge  from  this  source,  he  finds  this 
verdict  to  be  so  clearly  against  the  weight  of 
tbe  evidence  In  tbe  case  &s  to  indicate  that 
the  Jury  did  not  correctly  apply  the  law  to 
the  facts  in  evidence  in  the  case,  or  were 
governed  by  Ignorance,  prejudice,  corrup- 
tion, or  partiality,  then  It  is  his  duty  to  set 
aaldo^tbat  verdict  and  to  grant  a  new  trial. 
In  the  present  case  the  picture  presented 
tQT  the  evidence  is  very  Interesting,  and  In- 
vites attention.  The  plaintiff  was  the  keep- 
er of  a  livery  and  sales  stable  in  the  city  of 
New  London.  So  far  as  appears,  he  was  a 
man  of  limited  capital.  He  bought  these 
notes,  amounting  in  the  aggregate  to  $2,800, 
on  which  some  indorsements  had  been  madfl^ 
80  that  when  he  bought  them  the  amount 
due  was  $2,000.  He  paid  tbe  amount  by  the 
transfer  to  Reyn<dds  of  two  horses,  some 
blankets,  and  bis  own  check  for  $1J200. 
This  check  overdrew  his  account.  He  has 
been  obliged  to  use  these  notes  as  collateral 
to  obtain  credit  That  such  a  man  should 
tie  up  his  money  so  that  it  could  not  be 
used  for  one,  two,  or  three  years,  while  it 
was  not  fraudulent  suggests  the  thought 
that  there  was  some  special  iaducemoit  to 
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bim  to  do  It  A  man  who  Is  In  the  bone- 
trading  business  ordinarily  wants  all  bis 
money  wbere  he  can  use  It  at  any  minute. 
Six  per  cent  Interest  Is  not  an  equivalent 
for  the  opportunities  of  trade.  He  knew 
tbat  tbe  company  mentioned  In  tbe  agree- 
ment between  Reynolds  and  tbe  maker  of 
tbe  note  bad  not  been  formed,  and  tbat  tbe 
shares  of  stock  had  not  been  Issued.  He 
bad  been  acquainted  with  Reynolds'  method 
of  doing  the  horse  business.  There  bad 
been  a  previous  horse  company  in  New  Lon- 
don organized  by  Reynolds,  with  which  b« 
bad  been  connected.  It  Is  not  unjust  to 
him  to  assume  that  he  knew  the  terms  of 
tbe  written  agreement  The  plalntlfT  testi- 
fies tbat  be  went  with  Reynolds  to  various 
parties  In  Norwich  to  Induce  them  to  buy 
these  notes.  None  of  them  would  do  so. 
The  evening  of  tbat  day  the  plaintiff  him- 
self, at  New  London,  bought  these  notes  of 
Reynolds.  Sev^i  witnesses  each  testify  to 
facts  which  show  tbat  tbe  plaintiff  bad 
knowledge  of  tbe  fraud  and  illegality  which 
attended  these  notes  In  tbe  bands  of  Reyn- 
olds. And  the  testimony  of  at  least  five  of 
them  Is  of  such  a  nature  tbat  they  are  vrlll- 
fnl  false  swearers,  or  tbe  plaintiff  did  have 
such  knowledge.  All  the  facts  In  the  case 
and  the  surrounding  circumstances  are  con- 
sistent with  their  testimony  and  Inconsist- 
ent with  tbe  story  of  tbe  plaintiff.  Tbe 
plaintiff  alone  contradicted  these  witnesses. 
The  verdict  says  that  tbe  plaintiff  alone  Is 
right  and  tbat  all  tbe  other  witnesses, 
strengthened  by  tbe  surroundings,  are 
wrong.  Tbe  trial  Judge  bad  seen  all  the 
witnesses,— tbe  plaintiff  as  a  witness  for 
himself,  and  those  who  testified  for  tbe  de- 
fendants. He  bad  beard  their  testimony; 
observed  their  demeanor  on  the  stand,  their 
manner  and  bearing,  their  Intelligence,  char- 
acter, and  means  of  knowledge.  He  had 
learned  from  the*  trial  tbe  probabilities 
which  attended  the  sale  of  those  notes  by 
Reynolds  to  tbe  plaintiff,  as  Indicating 
whether  tbe  plaintiff  was  an  Innocent  pur- 
chaser or  otherwise.  Acting  upon  this 
knowledge,  and  while  it  was  all  fresh  In  his 
mind,  he  set  the  verdict  aside,  for  tbe  rea- 
son, as  be  says,  tbat  It  was  manifestly  and 
palpably  against  the  evidence  In  the  case, 
and  that  it  It  was  permitted  to  stand,  fraud 
would  prevail.  We  think  nls  action  ought 
not  to  be  disturbed.  There  is  no  error. 
The  other  Judges  concurred. 


LIST  V.  MINffiR. 

(Snprems  Oonrt  of  Errors  of  Connecticut    Jnly 
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TORTS  —  ASSAULT  AND  BATTBRT  —  FRBSUUP- 
TION  OF  DBFBNDANT'S  INNOCBNCB  —  IN- 
STRUCTIONS—EVIDBNCB—BXBHFLART  DAM- 
AOBS. 

L  In  an  action  for  Indecent  assault  It  was 
not  error  to  faU  to  charge  with  reference  to  tbe 
presnmption  of  innocence  In  favor  et  the  de- 
fendant 


2.  In  an  action  for  Indecent  assault  ft  was      i 
not  error  to  tali  to  charge  on  the  natural  pre- 
sumption of  innocence  arising  ont  of  the  crim- 
inal character  of  the  acts  charged,  since  such 
natural  presumption  is  a  matter  of  common       ' 
knowledge. 

3.  In  an  action  for  indecent  aasanlt  where 
the  defendant  attempted  to  prove  an  alibi,  an       i 
Instruction  that  the  plaintiff  most    prove,   br 

a  fair  preponderance  of  evidence,  the  presence 
of  the  defendant  as  alleged,  but  that  when  the 
alibi  was  established  "to  the  satisfaction  of 
the  Jury  It  was  as  good  a  defense  as  any,"  was 
not  erroneous,  as  putting  on  the  defendant  a 
greater  burden  of  proof  than  required. 

4.  Where  the  complaint  alleged  that  defend- 
ant violently  assaulted  plaintiff,  and,  against 
her  will,  debauched  and  carnally  knew  her,  an 
Instruction  that  exemplary  damages  might  be 
awarded  if  the  Jury  found  "wilifnl  and  mali- 
cious conduct"  on  defendant's  part  was  not  er- 
roneous, though  no  malice  was  charged. 

5.  In  an  action  for  indecent  assault  against 
the  plaintiff's  assent  which  assault  was  denied, 
without  any  question  as  to  the  consent  being 
raised,  an  instruction  that  any  nnlawfol  tondi- 
ing  of  another  constituted  an  assault  without 
charging  further  on  the  element  of  plaintiffs 
consent  was  not  erroneous. 

Appeal  from  superior  court  Xew  London 
county;  George  W.  Wheeler,  Judge. 

Action  by  Mary  EUen  List  against  Chester 
Miner  to  recover  damages  for  assault  and 
battery.  From  a  Judgment  In  favor  of  the 
plaintiff,  the  defendant  appeals.    Affirmed. 

Tbe  complaint  contains  two  counts,  in 
each  of  which  it  is  alleged.  In  substance,  that 
the  defendant  on  two  separate  occasions, 
violently  assaulted  the  plaintiff,  and  against 
her  will  debauched  and  carnally  knew  her, 
by  reason  of  which  she  became  pregnant 
and  was  delivered  of  a  bastard  child.  The 
defense  was  a  general  denial.  The  evidence 
for  tbe  plaintiff  tended  to  prove  the  follow- 
ing facts:  Tbe  plaintiff,  a  woman  about  20 
years  old,  and  apparently  "mentally  and 
physically  weak  and  below  the  avovge," 
went,  In  the  first  week  in  March,  1899,  to 
tbe  house  of  the  defendant  to  return  some 
books  she  had  borrowed  of  bis  wife,  and  saw 
him  at  work  near  the  door.  She  asked  him 
if  his  wife  was  at  home,  and  be  said,  "Yes," 
and  requested  her  to  go  into  the  bouse.  In 
fact  Ills  wife  was  not  at  home,  and  there 
was  no  one  In  the  house  or  near  by.  He 
followed  her  into  tbe  house,  bolted  tbe  door, 
and  immediately  assaulted  and  carnally 
knew  her,  she  screaming  and  resisting  to  the 
extent  of  her  ability.  On  the  25th  or  2Ttb  of 
the  same  month,  the  plaintiff,  while  on  her 
way  across  lots,  to  tbe  house  of  a  nelgbltor, 
in  tbe  afternoon,  was  again  assaulted  by  the 
defendant  wbo  sprang  out  of  a  place  of  con- 
cealment, threw  her  upon  the  ground,  and 
against  her  will  carnally  knew  her.  "As  a 
consequence  thereof,  the  plaintiff  became 
pregnant  with  child,  and  on  January  11. 
1900,  was  delivered  of  said  child,  which  sub- 
sequently died."  "The  plaintiff  did  not  tell 
any  one  of  these  assaults  until  tbe  follow- 
ing September,  because,  as  she  says,  there 
was  no  woman"  at  the  house  where  slie 
lived.  The  plaintiff  also  claimed  to  have 
proved  that  tbe  defendant  had  admitted  that 
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he  had  had  connection  wltb  her.  The  de- 
fendant claimed  to  have  proved  the  follow- 
ln£  facta:  The  plalntifTa  statement  of  these 
aaaaults  was  Impossible,  and  was  contradict- 
ed by  her  prior  statements  of  them  In  and 
out  of  court.  When  the  alleged  assaults  took 
place  the  defendant  was  elsewhere.  That  be 
bad  never  assaulted  her  at  all,  nor  had  any 
connection  wltb  her.  The  ground  was  cov- 
ered with  snow  8  and  10  Inches  deep  when 
the  assault  In  the  lot  la  said  to  have  occur- 
red. Both  of  the  places  where  It  is  said  he 
carnally  knew  her  are  near  the  highway,  and 
not  remote  from  public  travel  and  observa- 
tion. No  criminal  complaint  was  sworn  out 
or  Issued  against  the  defendant  There  was 
never  seen  on  the  plaintiff,  by  any  one,  any 
evidence  of  Injury  or  struggle  on  her  part, 
nor  did  she  make  any  disclosure  or  com- 
plaint of  these  assaults  until  her  pregnancy 
became  apparent.  In  September.  It  Is  found 
that  no  evidence  was  offered  on  the  trial  of 
the  expense  of  the  litigation,  or  of  the  costs 
of  bringing  and  maintaining  the  suit,  or  of 
taxable  costs,  and  no  instruction  or  informa- 
tion upon  these  subjects  was  given  by  the 
court  to  the  Jury.  Neither  party  requested 
the  court  In  writing  to  charge  the  Jury.  The 
verdict  was  for  $1,000  damages.  The  rea- 
sons of  appeal  are  all  based  upon  claimed 
errors  in  the  charge,  and  the  portions  of  it 
claimed  to  be  erroneous  are  sufficiently  stat- 
ed In  the  opinion. 

Hadlai  A.  Hull  and  William  F.  M.  Rogers, 
for  appellant  Thomas  H.  Peabody  and 
Herbert  W.  Kathbun,  for  appellee. 

TORRANCE,  J.  (after  stating  the  facts). 
The  reasons  of  appeal  in  this  case,  taking 
tbem  as  they  are  In  the  defendant's  brief, 
raise  three  principal  questions:  (1)  Did  the 
court  err  in  Its  statement  of  the  rule  as  to 
the  burden  of  proof?  (2)  Did  It  properly  in- 
struct the  Jury  as  to  the  rule  of  damages? 
(8)  Did  it  charge  correctly  upon  the  question 
of  the  assault  and  consent  of  the  plaintiff 
thereto? 

With  reference  to  the  first  question,  the 
defendant  claims  that  the  court  erred  in  two 
respects:  (1)  In  failing  to  call  the  attention 
of  the  jury  to  the  presumption  of  innocence 
which  he  claims  existed  in  his  favor  in  this 
case;  (2)  In  requiring  the  defendant  to  es- 
tablish his  alibi  "to  the  satisfaction  of  the 
Jury." 

The  court  charged  the  Jury  that  it  was 
Incumbent  upon  the  plaintiff  to  prove  the 
substantial  allegations  of  her  complaint  by 
a  fair  preponderance  of  evidence,  and  that 
this  Is  the  rule  in  this  state,  even  In  cases 
like  the  present,  which  charge  acts  con- 
stituting a  crime  as  well  as  a  civil  wrong, 
the  defendant  does  not  deny.  Mead  t. 
Busted,  52  Conn.  53,  52  Am.  Rep.  554.  Of 
this  part  of  the  charge,  as  far  as  it  goes, 
he  does  not  complain,  but  he  says  the  court 
abould  have  gone  further,  and  called  the  at- 


tention of  the  Jury  to  the  presumption  ot 
innocence  which  he  says  exists  in  favor  of 
a  defendant  in  cases  like  the  present  where 
the  acts  charged  constitute  a  crime  as  well 
as  a  tort 

The  claim  of  the  defendant  upon  this 
point  is  not  made  with  clearness,  either  upon 
the  record  or  hi  the  brief.  It  may  metn 
either  (1)  that  the  Judge  should  have  char- 
ged the  Jury,  as  in  a  criminal  case,  with 
reference  to  the  claimed  i««sumption  of  in- 
nocence; or  (2)  It  may  mean  that  he  should 
have  caUed  their  attention  to  the  natural 
presumption  or  inference  in  favor  of  the 
defendant  in  cases  like  this  arising  out  of 
the  criminal  character  of  the  acta  charged 
against  him.  Which  of  these  meanlngrs  he 
bad  in  view  in  urging  his  claim  upon  this 
point  is  not  clear,  and  therefore  both  will 
be  considered.  If  he  meant  the  first  we  can- 
not assent  to  his  claim.  The  rule  as  to  the 
presumption  of  innocence  belongs  to  crimi- 
nal law,  and  should  be  applied  only  in  crim- 
inal cases.  It  properly  forms  part  of,  and 
belongs  with,  that  other  rule,  applied  in 
criminal  law,  which  prescribes  that  guUt 
shall  be  proved  beyond  reasonable  doubt; 
and  where,  as  in  this  state,  the  latter  rule 
is  not  applied  in  cases  like  the  present,  the 
former  rule  likewise  ought  not  to  be  applied. 
If  he  meant  the  second,  then  we  think  the 
failure  of  the  court  to  call  the  attention  of 
the  jury  to  the  presumption  or  Inference  re- 
ferred to  was  not  error.  The  fact  that  men 
in  general  do  not  break  the  law,  but  obey  it, 
do  not  commit  crimes,  but  abstain  from  so 
doing,  furnishes  ground  ordinarily  for  an 
inference  of  more  or  less  force,  according 
to  circumstances,  in  favor  of  one  charged 
with  doing  a  wrong  or  committing  a  crime. 
The  presumption  of  Innocence  applied  in 
criminal  cases  is  but  a  particular  application, 
in  a  special  class  of  cases,  of  this  general 
rule  of  common  sense  and  convenience,  that 
men  in  gen»al,  in  the  absence  of  evidence  to 
the  contrary,  are  presumed  to  be  free  from 
blame.  Thayer,  Frel.  Treat  Bv.  p.  663.  We 
are  bound  to  assume,  upon  the  record  in  this 
case,  that  the  Jury,  as  men  possessed  of  ordi- 
nary knowledge  and  experience,  were  famil- 
iar with  the  Inference  above  referred  to,  and 
with  the  fact  upon  which  it  is  based,  and 
that  they  applied  their  knowledge  and  expe- 
rience in  reaching  their  verdict  in  this  case. 
It  was  their  duty  to  do  this  without  being 
told  to  do  so  by  the  court  and  there  is  noth- 
ing upon  the  record  to  Indicate  that  they  did 
not  perform  their  duty.  The  mere  failure  of 
the  court  to  call  the  attention  of  the  jury  to 
this  presumption  was  not  error. 

The  claim  that  the  court  erred  in  its  charge 
respecting  proof  of  the  alibi  is  without  foun- 
dation. The  court  called  the  attention  of  the 
Jury  to  the  evidence  In  support  of  the  claimed 
alibi,  and  said  to  them,  in  effect  that  it  was 
for  them  to  determine  as  a  question  of  fact 
whether  the  alibi  had  been  established  or 
not  "but  that  when  it  la  established  to  the 
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anUs&wtlon  ot  the  Jury  it  is  as  good  a  de- 
fBDse  as  any."  It  Is  o<  this  sentence  in  quo- 
taiion/  marks  tliat  the  defendant  complains. 
He  says  it  put  upon  liim  in  e8tal)UBhing  the 
alibi  a  greater  burden  than  the  law  imposed 
upMt  him.  The  record  falls  to  show  tliis. 
Tbe  jury  were  told,  in  effect.  In  other  parts 
of  the  chargre,  that  the  plaintiff  must  prove, 
byi  a  fair  preponderance  of  evidence,  the 
pcesence  of  the  defendant  at  the  times  and 
places  of  assault  as  alleged;  and  then  they 
weore  told,  in  effect,  in  the  part  complained 
of,  tha.t,  if  they  were  satisfied  that  he  was 
not  present  as  alleged,  it  would  be  a  good 
defense.  Taking  the  charge  upon  this  point 
as 'a  wliole,  it  was  not  incorrect. 

Ulton  the  question  of  damages,  the  court 
said  that  the  damages  should  be  the  actual 
compensatory  damages,— "damages  which 
naturally  flow  from,  and  af  e  the  omsequence 
of,  an  unlawful  act  or  assault,"— and  of  this 
the  defendant  does  not  complain.  The  court 
however,  added  that  in  addition  to  such  dam- 
ages, the  Jury  were  at  liberty  to  give  exem- 
plary or  vindictive  damages,  if  they  found 
"willful  and  malicious  misconduct  on  the 
part  of  the  defendant"  towards  the  plaintiff; 
and  that,  if  they  found  it  to  be  a  case  for 
exemplary,  then  those  damages  should  be 
confined  to  the  expense  of  the  litigation,  less 
the  amount  of  the  taxable  costs  in  the  case. 
The  defendant  says  it  was  not  a  case  for  ex- 
emplary damages,  mainly  because,  as  we  unr 
derstaBd  him,  "no  malice  Is  charged  in  the 
compiaint."  The  complaint  sets  lorth  such 
misconduct  on  the  part  of  the  defendant  as 
makes  this  a  dear  case  for  exemplary  dam- 
agesk  if  the  aUegatlons  were  true,  and  tlte 
charge  Is  clearly  in  accordance  with  the  law 
as  laid  down  in  all  of  our  own  decisions  upon 
this  mhject  Maisenbacker  v.  Society  Con- 
cordia, 71  Coan.  368,  412  Atl.  67,  and  cases 
cited  therein. 

The  third  and  last  question  Is,  did  the  court 
diarge  correctly  upon  the  question  of  the 
consent  of  the  plaintiff  to  the  assaults  made 
upon  her?  The  defendant  claims  that  the 
Jury  must  have  been  misled  by  what  he  calls 
"tiie  total  lack  of  charge  upon  that  element" 
of  consent.  Upon  this  part  of  the  case  the 
court  tolA  the  Jury  that  upon  the  pleadings 
and  the  evidence  this  was  not  a  case  for 
seduction,  nor  a  prosecution  for  rape,  but 
was  an  action  for  an  assault  and  battery, 
committed,  as  alleged  in  the  complaint, 
against  the  will  and  consent  of  the  plaintiff; 
and  charged  them  finrther  upon  this  point  as 
follows:  "I  have  said  that  this  charge  in 
those  two  counts  is  what  is  popularly  known 
as  an  'assault.'  An  assault  Is  an  attempt  or 
Ufer,  with  force  and  violence,  to  do  a  cor- 
poral hurt  to  anothu',  and  when  the  assault 
is  consummated  it  becomes  a  battery.  In  | 
this  case  the  charge  is  an  assault  and  bat- 
tery in  each  count;  but,  as  I  said,  it  is  popur  ' 
lariy  known  as  an  'assault'  As  has  been 
said  to  yon,  any  unlawful  touching  of  an-  | 
•tiler  constitates,  in  fact  an  assault"    It  la  I 


of  the  last  sentence  of  the  above  quotation 
that  the  defendant  more  especially  com- 
plains. He  says:  "This  language  must  have 
been  understood  by  the  jury  to  mean  that  If 
the  defendant  had  carnal  knowledge  of  tlie 
plaintiff  with  her  full  consent,  or  even  by 
her  solicitation,  that  he  had  committed  upon 
her  an  assault  for  which  she  could  recover; 
for.  In  the  language  of  the  court  It  would 
have  constituted  unquestionably  'an  unlaw- 
ful touching  of  another.' "  If  any  claim  had 
been  made  during  the  trial,  by  either  party, 
that  whatever  the  defendant  did  to  the  plain- 
tiff he  did  by  her  consent  and  allowance,  or 
If  there  liad  been  any  evidence  upon  which 
such  a  claim  might  have  been  based,  there 
would  be  some  force  in  the  obiJectlon  that  the 
defendant  here  makes  to  the  charge;  but 
there  was  no  such  evidence  in  the  case  and 
no  such  claim  was  or  could  be  fairly  madfc 
The  complaint  charged  a  violent  assault  upon 
the  plaintiff,  made  against  her  will  and  con- 
sent The  evidence  for  the  plaintiff  tended 
to  prove  Just  such  an  assault  as  was  alleged, 
and  not  one  of  a  different  kind.  The  answer 
unqualifiedly  denied  any  assault  at  all,  and 
the  defendant  by  his  evidence,  denied  abso- 
lutely that  be  had  ever  assaulted  the  plain- 
tiff, or  had  anything  whatever  to  do  with 
her.  Before  the  Jury,  then,  the  claims  of  the 
parties  were  these:  The  plaintiff  claimed 
that  all  the  defendant  did  to  her  was  done 
against  and  not  with,  her  consent  and  al- 
lowance; the  defendant  claimed  that  h^' 
story  was  untrue  from  beginning  to  end; 
and  that  he  had  never  assaulted  her,  or  had 
carnal  knowledge  of  her,  at  all,  with  or  wltli- 
out  her  consent  It  was  with  reference  to 
these  claims  and  this  evidence  that  the  part 
of  the  charge  objected  to  was  made.  In  view 
of  the  case  as  it  was  before  the  Jury,  upon 
the  claims  made  and  evidence  adduced  by 
the  respective  parties,  we  think  the  charge 
upon  the  point  In  question,  waa  sufficient  It 
was  adapted  to  the  issues  actually  made,  and 
sufilcient  tor  the  guidance  of  the  jury  In  the 
case  actually  before  them,  and,  when  this  is 
so,  it  is  not  error  to  omit  to  give  Instructloos 
not  asked  for,  upon  a  point  not  made  at  the 
trial.  Waters  V.  Bristol.  26  Conn.  398;  Mllea 
V.  Strong,  68  Conn.  273.  36  Atl.  55.  There  la 
no  error.    The  other  Judges  concurred. 


STATE  V.  RICHARDS. 

(Supreme  C!oart  of  E^rrors  of  Oonnectieat.    Jaly 
23,  1901.) 

MCNtCIPAL  CORPORATIONS— ORIMMANOB8— VA- 
LIDITY—SIDEWALKS  —  REU>AIR  —  IU8I>S- 
MBANOR— ORDER— SUFFICIENCY. 
1.  An  ordinance  imposed  a  penalty  for  refus- 
al to  repair  sidewalks,  in  compliance  with  an 
order  of  the  council,  for  30  days  after  due  no- 
tice:   and  section  2  inpoied  a  like  penalty  for 
refuRol  "to  comply  witn  such  order  after  sncb 
notice  for  a  period  of  30  days  as  prescribed  in 
section  1,"  and  also   "for  each  succeeding  neg- 
lect of  or  refnsnl  for  each  succeaaive  period  of 
30  days  thereafter."    fl«U»  that  sectioB  2 
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void,  u  beimff  omeasonaUe,  in  that  it  nqnhea 
work  to  l>e  completed  widtin  tile  time  in  wUcli 
•ection  1  provides  it  may  be  commenced,  what- 
ever the  nature  of  the  repairs. 

2.  Charter  of  New  London  (Sp.  Lawi  1888, 
pp.  683-098)  I  13,  eKpowccfi  the  common  coun- 
cil to  mal^e  ordinances  tot  the  purpose  of  keep- 
ing: sidewalks  in  repair.  Section  26  provides 
that  the  council  may  limit  the  time  for  repair- 
ing'  sidewalks  as  it  shall  deem  reasonable.  A 
city  ordinance  Imposed  a  penalty  for  refnsal  to 
repair  sidewalks,  under  an  order  of  the  council, 
for  30  days  after  due  notice.  The  council  or- 
dered defendant  to  repair  his  sidewalk,  bnt  did 
not  specify  any  time.  Held,  that  defendant 
would  not  l>e  heaxd  to  complain  that  no  time 
was  set  for  the  work's  completion,  since  the 
order  eonatrued  with  the  ordinance  fixed  SO 
days. 

3.  An  order  of  the  common  council  to  a  prop- 
erty owner  to  put  sidewalks  'in  good  and  suffi- 
cient repair,  free  from  defects,  and  safe  and 
convenient  for  travel,"  is  insufficient,  because 
of  uncertainty  as  to  the  manner  in  which  the 
repairs  were  to  be  made. 

Appeal  from  criminal  court  of  commoii 
pleaa.  New  London  county:  Walter  C.  Noyes, 
Judge. 

George  A.  Richards  was  oonylcted  of  tIo- 
lating  a  city  ordinance,  and  he  appeals.  Be- 
versed. 

The  charter  of  New  London  (Sp.  Acts  1893, 
pp.  683,  U85,  692,  693)  empowers  the  court 
of  common  council  to  make  (section  13)  "or- 
dinances and  orders"  for  the  purpose  of  "the 
keeping  of  the  •  •  •  gldewalka  •  •  • 
In  good  repair,"  and  also  (section  25)  from 
time  to  time  "to  designate  and  fix  the  width, 
course,   height,   and  level  of  all   sidewalks 

•  •  ♦  In  and  upon  the  highways  •  •  • 
In  said  dty,  and  from  time  to  time,  to  order 
the  owner  or  owners  of  lands  and  buildings 
fronting  snch  sidewalks,  at  their  own  expense 
to  level,  ntise,  curb,  and  form,  and,  when  nec- 
essary, to  repoir  such  sidewalks  In  front  of 
their  respective  properties,  according  to  the 
width,  conrse,  height,  and  level  designated  as 
aforesaid."  In  section  26  it  is  provided  that 
"said  court  of  common  council  may  limit  such 
time  and  extend  the  time  so  limited,  as  it 
shall  deem  reasonable,  for  leveling,  raising, 
curbing  or  forming,  and  for  flagging  or  pav- 
ing suc4i  sidewalks,  or  for  repairing  the 
same."  In  section  27  it  Is  provided  that  if 
any  owners  of  lands  "shall  neglect  to  level, 
raise,  curb,  form,  flag,  pave  or  repair  any  side- 
vralk  In  front  of  their  respective  properties, 

*  *  *  in  such  manner  and  within  such 
time  as  said  court  of  common  council  under 
tbe  foregoing  provisions  shall  direct  and  lim- 
it, said  court  of  common  council  may  direct 
tbe  street  commissioner  of  said  city  or  ap- 
point and  employ  some  other  proper  person 
to  raise,  curb,  level,  form,  flag,  pave,  or  repair 
mch  sidewalks";  the  expense  thus  oceasloned 
to  be  recoverable  from  the  owners,  and  char- 
geable as  a  lien  on  their  respective  ianda 
The  violation  of  any  lawful  city  ordinance 
which  prescribed  a  penalty  for  Its  violation 
was  made  a  misdemeanor.  In  1899  (Sp.  Laws 
1899,  p.  371)  the  court  of  common  council 
was  empowered  to  prescribe  penalties  for 
.neglect  or  refusal  to  comply  with  Iti  orders 


and  ordlBanees  made  In  porsnaace  at  the 
charter  relative  to  the  repair  of  sidewalks.  A 
dtr  ordioance  provided  as  follows: 

"Becttoa  1.  It  shaU  be  the  doty  of  ownars 
of  lands  aJtutting  public  highways  to  level, 
raise,  curb,  pave  and  form,  and  when  necea- 
sary  to  repair  side-walks  in  front  of  tlieir  re- 
spective propertiea  whenever  ordered  so  to 
do  in  compliance  with  the  (barter  of  the 
titf.  And  every  owner  of  lante  abnttiog  a 
pobllc  highway  who  shall  neglect  or  refuse 
tO'  level,  raise,  curb,  pave  aad  form  or  rqpair 
such  side-walks,  in  compliance  with  such  or- 
der, for  thirty  days  after  having  beea  so 
duly  ordered  and  notifled.  shall  be  goUty  of 
a  misdemeanor  and  skall,  npon  conviction 
therefor,  pay  a  fine  to  tbe  treasury  of  the 
city  of  New  London  of  not  less  than  twenty 
nor  more  than  fifty  dollars. 

"Sec.  2.  The  neglect  or  refnsal  of  such 
owner  of  lands  to  comply  with  snch  order 
after  such  notice  for  a  period  of  thirty  days 
as  prescribed  hi  section  1,  shall  constitute  a 
second  misdemeanor  and  upon  convlctiao 
thereof  such  person  shall  iiay  .a  fine  in  addi- 
tion to  that  prescribed  in  section  1,  to  the 
treasury  of  said  city  of  New  Londoo  of  not 
lees  than  twenty  nor  more  than  fifty  dolUrs; 
and  for  each  succeeding  neglect  or  refusal 
for  eaou  successive  period  of  thirty  days 
thereafter  such  owner  shall  be  goUty  of  a 
misdemeanor  and  pay  to  the  treasmry  of  said 
city  a  fine  of  not  less  than  twenty  nor  more 
than  fifty  doUara." 

Tb«  foUowlDg  order  was  passed  by  the 
court  of  common  council  on  July  18,  1900: 
"That  the  following  named  persons,  Patrick 
H.  Neihtn,  Mary  NeUan,  *  •  •  George 
A.  Richards.  •  •  •  i>elng  owners  of  land 
abutting  on  Bank  street  In  this  city,  do  not 
keep  tbe  sidewalks  adjoining  their  said  prem- 
ises in  good  and  sufficient  repair,  and  the 
same  are  not  free  from  defects,  and  are  ua- 
safe  aad  inconvenient  for  travel.  The  above- 
named  Patrick  H.  Neiian,  Mary  Nellan, 
•  •  •  George  A.  Richards,  •  •  •  are 
hereby  ordered  to  put  the  sidewalks  adjoining 
their  said  premises  in  good  and  sufficient  re- 
pair, free  from  defects  and  safe  and  con- 
venient for  travel," 

The  other  material  facts  are  sufDcienlly 
stated  In  tbe  opinion. 

Abel  P.  Tanner,  for  appellant  Hadlal  A. 
Hull,  Pros.  Atty.,  for  the  State. 

BALDWIN.  J.  (after  stating  the  facts). 
To  make  an  order  of  the  court  of  common 
council  of  New  London  for  the  repair  of  a 
sidewalk  by  the  owner  of  the  abutting  lands 
sufficient  to  support  a  criminal  prosecution 
against  him  for  neglecting  to  obey  it,  it  is 
necessary  that  a  time  should  be  limited,  by 
reference  to  which  the  neglect  might  be  as- 
certained. The  words  "may  limit,"  in  section 
20  of  the  charter,  are  equivalent  to  "shall 
limit"  State  v.  Neuner,  49  Conn.  282,  233. 
Snch  a  time  need  not  be  expressed  in  the  op> 
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der,  howey»,  If  It  bad  been  previously  pre- 
scribed by  appropriate  actlmi  of  the  court  of 
common  council.  Tbe  ordinance  upon  which 
the  present  prosecution  is  Immediately  based, 
In  sectloD  1,  Imposes  a  penalty  of  $20  for  a 
neglect  or  refusal  to  repair,  In  oompllance 
with  such  an  order,  for  30  days  after  due 
notice  of  It;  and  In  section  2  a  llbe  penalty 
for  a  neglect  or  refusal  "to  comply  with  such 
order  after  such  notice  for  a  period  of  tblrl^ 
days  as  prescribed  In  section  1"  (this  being 
declared  to  constitute  "a  second  misdemean- 
or"), and  also  "for  each  succeeding  neglect 
or  refusal  for  each  succegsive  period  of  thirty 
days  thereafter."  Under  tbe  terms  of  section 
1,  construed  according  to  tbe  strict  rule  ap- 
plicable to  penal  statutes  and  ordinances,  no 
misdemeanor  would  be  committed  If  the  re- 
pairs were  begun  within  the  30  days  prescrib- 
ed, and  carried  on  In  good  faith,  although 
not  completed  until  that  period  had  elapsed. 
But  It  seems  Impossible  to  give  section  2  any 
other  meaning  than  that,  unless  they  b6  com- 
pleted within  the  same  30  days,  the  owner 
would  become. guilty  of  a  second  misdemean- 
or. This  lays  down  an  iron-bound  rule  for 
every  case,  whatever  may  be  the  nature  or 
extent  of  the  repairs  ordered.  It  would  be 
competent  for  the  court  of  common  council 
to  require  work  to  be  begun  in  SO  days.  To 
exact  its  completion  within  that  time,  under 
all  circumstances,  without  exception,  under 
penalty  of  a  criminal  prosecution,  is  unrea- 
sonable, and  section  2  is  therefore  void.  The 
invalidity  of  the  provision  as  to  the  "second 
misdemeanor"  destroys  the  foundation  for  any 
succeeding  one.  It  leaves,  however,  section 
1  in  full  force.  Tbe  constitution  of  tbe  flrst 
misdemeanor  may  well  stand  by  itself,  and 
is  unaffected  by  the  failure  of  the  later  ones. 
The  order  was  therefore  not  insufficient  for 
want  of  a  limitation  of  time.  Construed  with 
reference  to  the  ordinance,  those  to  whom  it 
was  addressed  were  directed  to  commence  the 
repairs  within  80  days  from  the  service  of  no- 
tice upon  them,  and  it  is  not  for  them  to  com- 
plain that  no  time  was  set  for  the  comple- 
tion of  the  work. 

But  on  another  ground  the  order  was  in- 
sufficient to  support  the  prosecution.  The 
abutters  were  ordered  to  put  the  sidewalks 
'in  good  and  sufficient  repair,  free  from  de- 
fects, and  safe  and  convenient  for  travel." 
They  were  entitled  to  more  certain  directions 
as  to  the  "manner"  in  which  tbe  repairs  were 
to  be  made.  It  was  not  enough  to  describe 
these  by  the  resnUs  to  be  accomplished  by 
their  completion.  Either  some  particular 
mode  of  effecting  them  should  have  been  pre- 
scribed, or  some  proper  person  deslgrnated  to 
whom  the  owners  might  go  for  instruction  <x 
approval.  The  court  of  common  pleas  there- 
fore erred  in  instructing  the  Jury  that  the  or- 
der was  passed  In  compliance  with  the  char- 
ter. State  V.  Clarke,  69  Conn.  871,  87  AtL 
976,  89  I..  R.  A.  670. 

The  invalidity  of  the  order  renders  it  un- 
necessary to  consider  the  claim  of  tbe  defend- 


ant tbat  It  is  contrary  to  the  prorlsions  both 
of  the  constitution  of  Connecticut  and  of  that 
of  the  United  States  to  require  owners  of 
lands  abutting  on  a  street  to  repair  sidewalks 
which  have  been  once  properly  constructed. 
There  is  error,  and  the  cause  is  remanded  to 
the  criminal  court  of  common  pleas,  with  di- 
rections to  dismiss  the  information.  Tbe  oth- 
er Judges  concurred. 


^ATB  V.  HARTLET. 
(Supreme  Court  of  Errors  of  Oonnecticnt.    Jnly 

23,  1901.) 

OBSTRUCTINQ   AN    OFFICER-ATTACHMENT— 

POSSESSION  OF  QOODS. 

Where,  after  an  officer  who  had  attached 
goods  had  parted  with  the  possession,  a  draj- 
man  was  employed  by  the  owner  to  haul  them 
away,  tbe  officer  had  not  a  right  to  take  them 
from  the  drayman  without  a  new  attachment; 
hence  an  instmction  tbat  the  drayman  might 
be  found  guilty  of  obstructing  an  oflScer  in  tbe 
discharge  of  his  duty.  If  the  officer  attempted  to 
take  possession  of  the  goods  while  on  the  wag- 
on, and  defendant  otetructed  him  in  so  doing, 
was  erroneous. 

Appeal  from  criminal  court  of  common 
pleas,  New  Ix>ndon  county;  Walter  O.  Noyes, 
Judge. 

Thomas  K.  Hartiey  was  convicted  of  re- 
sisting and  obstructing  an  officer  in  the  dis- 
charge of  his  duty,  and  appeals.    Reversed. 

Seneca  S.  Thresher,  for  appellant  Hadlal 
A.  Hull,  Pros.  Atty.,  for  tbe  State. 

TORRANCE,  J.  With  reference  to  the 
flrst  count  of  tbe  complaint.  It  appears  from 
the  record  that  the  state  adduced  substan- 
tially no  evidence  in  proof  of  it,  and  that 
the  court  told  the  Jury  that  their  verdict 
upon  it  should  be,  "Not  guilty."  Tbe  case 
was  thus  in  fact  tried  and  decided  upon  the 
second  count  In  support  of  that  count  the 
material  facts  which  the  state  claimed  to 
have  proved  were,  in  substance,  these:  On 
the  12th  of  November,  1900,  by  virtue  of  a 
writ  of  attachment  against  one  Gevers,  Dra- 
per, a  deputy  sheriff,  attached,  as  the  prop- 
erty of  Gevers,  some  household  goods  In  the 
house  occupied  by  Oevers.  The  goods  were 
not  removed  from  the  house  by  tbe  officer, 
but  he,  having  obtained  from  Gev»8'  wife 
tbe  key  to  the  front  door  of  the  houses  gave 
it  to  the  plaintiff  in  the  writ  of  attachment 
as  keeper  of  the  attached  goods.  On  the 
next  day  the  officer  took  tbe  key  into  his 
own  possession.  Early  in  the  morning  of 
the  14th  of  November,  1900,  the  accused, 
who  was  a  truckman,  came  with  bis  wagon, 
at  the  request  of  Gevers,  to  remove  s.ild 
furniture  to  the  freight  depot  He  found 
it  outside  of  the  house,  loaded  it  upon  tils 
wagon,  and  drove  away  with  it  towards  the 
depot.  When  he  had  gone  a  abort  distance, 
the  officer,  still  holding  tbe  writ  of  attach- 
ment, met  him  near  the  Preston  Bridge,  and 
attempted  to  stop  the  team  and  cetabe  tlie 
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goods  In  the  following  mannw:    '^e  in- 
formed the  accused  that  the  goods  upon  the 
wagon  were  under  attachment,  and  direct- 
ed the  accused  to  stop  his  team,  under  pen- 
alty of  arresC  and  to  return  the  goods." 
The  accused  refused  to  stop  his  team,  and 
directed  his  assistant  to  drive  on,  and  he 
did  so.    The  ofScw  then  arrested  the  ac- 
cused.   The  evidence  for  the  accused  tended 
to  prove  that  the  officer  did  not  attempt  to 
retake  or  reattach  the  goods  on  the  wagon 
at  the  time  he  met  the  accnsed  near  the 
bridge,  nor  did  be  then  say  to  the  accnsed 
that  he  attached  them,  and  that  the  accnsed 
did  not  obstruct,  resist,  or  abiue  the  officer 
while  In  the  execution  of  his  office.    The 
reasons  of  appeal  are  eight  In  number,  bnt 
it  is  nnnecessary  to  consider  any  of  them 
save  the  last.    That  one  is  based  upon  the 
failure  of  the  court  to  answer  properly  the 
question  asked  by  the  foreman  of  the  Jury. 
After  the  court  had  charged  the  jury  and 
they  had  retired  to  their  room,  they  came 
bacic  and  through  their  foreman  said,  "We 
ask  for  instructions  from  the  court  as  to 
whether  the  demand  made  by  the  sheriff  at 
the  time  lie  met  these  goods  near  the  bridge 
constituted  another  attachment,  or  a  renew- 
al of  his  attachment"    Prior  to  this  the 
court,  in  its  charge,  bad  told  the  Jury  that 
unless  they  were  satisfied  "that  the  fumi- 
tore  was  in  the  possession  of  the  officer 
when  it  was  taken  away  from  the  house, 
on  the  14th  of  November,  then  the  accused, 
in  assisting  in  its  removal  or  in  attempting 
to  remove  it,  was  not  guilty  of  obstructing 
the  officer,"  and  that  "merely  having  the 
key  or  keys  of  the  Oevers'  premises  would 
not  necessarily,  of  Itself,  constitute  such  pos- 
session."   The  court  then  said:    "Now,  even 
If  the  attachment  as  originally  made  had 
been  invalid  for  any  reason,  or  even  if  the 
possession  had  terminated,  yet  the  officer, 
-with  the  writ  of  attachment  in  his  hands, 
bad  a  right  to  attach  anew,  and  to  retain 
And  take  possession  of  these  goods;  and  the 
defendant  had  no  right  to  obstruct  or  re- 
sist him  In  the  execution  ot  his  office  in 
making  attachment,  or  taking  possession  of 
these  goods  when  they  were  upon  his  wag- 
on."   Upon  the  record,  it  is  quite  apparent 
that  two  of  the  Important  questions  for  the 
Jury  to  determine  were  these:     (1)  Was  the 
original  attachment  at  an  end  when  the  ac- 
-cused  took  the  goods  from  where  they  lay, 
outside  of  the  house?    (2)  Did  the  officer 
at  the  bridge  make  a  new  attachment  of 
tbem?    And  it  is  equally  apparen^t  from  the 
qnestlon  of  the  foreman  that  the  jury  were 
laboring  with  the  second  question.    In  an- 
swer to  the  foreman's  question  the  court 
said:    "If  yon  are  satisfied  from  the  evi- 
•dence  that  the  sheriff  attempted  to  take 
possession  of  these  goods  upon  the  wagon,, 
and  that  he  was  Interfered  with,  obstmct- 
ed,  or  resisted  by  the  acts  of  the  accused, 
then  that  would  constitute  a  breach  of  the 
statute;   but,  if  the  sheriff  did  not  at  that 


time  attempt  to  take  the  goods  into  his  pos- 
session, then  the  acts  of  the  accused  would 
not  constitute  a  breach  of  the  statute."  Un- 
der the  circumstances,  we  think  this  was 
not  a  sufficient  answer  to  the  question,  and 
was  liable  to  mislead  the  Jury  in  an  impor- 
tant point  In  the  case.  The  facts  in  evi- 
dence tended  to  show  that  the  officer  claim- 
ed the  goods  as  his  under  the  original  at- 
tachment, and  not  under  an  attachment 
which  he  had  then  made  or  had  attempted 
to  make.  What  he  said  to  the  accused 
was  that  the  goods  were  already  under  at- 
tachment, and  that  for  that  reason  the  ac- 
cused must  return  them  to  him  under  pen- 
alty of  arrest,  and  he  said  nothing  about 
attaching  them  anew.  From  the  foreman's 
question,  it  is  evident  that  the  Jury  wanted 
to  know,  in  case  that  they  found  that  the 
original  attachment  was  at  an  end,  whether 
what  the  officer  said  and  did  near  the  bridge, 
abont  which  there  seems  to  have  been  little 
or  no  dispute,  "constituted  another  attach- 
ment, or  a  renewal  of  the  first  attachment." 
If  the  facts  as  they  appear  of  record  as  to 
what  the  officer  said  and  did  near  the  bridge 
were  substantially  undisputed  at  the  trial, 
the  court  should  have  told  the  jury  that 
th^  did  not  constitute  another  attachment, 
nor  a  renewal  of  the  first  attachment;  and, 
if  these  facts  were  in  dispute,  then  the  court 
should  have  instructed  the  jury  as  to  what 
acts  would  constitute  a  new  attachment 
If  the  jury  found,  as  upon  the  evidence  they 
well  might,  that  the  first  attachment  was 
at  an  end,  and  that  no  second  attachment 
was  made,  then,  under  the  answo:  glvoi 
to  the  foreman.  If  they  also  found  that  the 
officer  "attempted  to  take  possession"  of  the 
goods  while  on  the  wagon,  and  the  accused 
obstructed  him  in  so  doing,  their  verdict 
should  be,  "Guilty."  This  was  clearly  wrong, 
and  the  court  undoubtedly  did  not  Intend  to 
so  charge;  for,  if  the  first  attachment  was 
at  an  end,  and  no  other  was  made,  the 
accused  was  Justified  In  doing  what  he  did. 
There  is  error,  and  a  new  trial  is  granted. 
The  other  Judges  concurred. 


Appeal  of  THRESHER. 

(Supreme  Oourt  of  Errors  of  Connecticnt    July 

23.  1901.) 

WILLS— CONSTRUCTION— ALTBRNATIVB   CON- 
TINGENCIES. 

1.  Where  a  testatrix  devised  property  in  trust 
for  her  son  during  bis  life,  with  remainder  over 
in  case  of  his  death,  whether  leaving  issue  or 
not,  the  death  of  the  son  referred  to  will  be 
deemed  to  be  death  after  the  gift  to  him  for 
life  had  vested. 

2.  Testatrix  devised  her  estate  to  her  son  for 
life,  with  a  certain  provision  as  to  the  remain- 
der if  be  should  leave  lawful  issae,  and  another 
provision  if  he  shonld  die  without  issue.  H«U 
that,  where  her  son  died  without  issue,  the 
operation  of  the  second  provision  cannot  be  de- 
feated by  the  fact  that  the  bequest  of  the  re- 
mainder in  case  the  life  tenant  died  leaving 
issue  was  invalid.  ,-■■■'  r 
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Jivfioal  from  superior  oonrt,  New  Loadon 
county;   Milton  A.  Sbumway,  Judge. 

Proceedings  for  the  distribution  of  the  es- 
itate  of  Jane  O.  Thomas.  From  the  final  or- 
der of  distribution,  S.  H.  Threshw,  as  execu- 
tor of  the  estate  of  Edward  Thmnas,  a  lega- 
tee of  Jane  6.  Thomas,  appealed.    Affirmed. 

The  wiXl  of  Jane  G.  Thomas  is,  in  sub- 
stance, this:  A  bequest  for  the  benefit  of  her 
husband,  'whidi  lapsed  by  his  prior  death. 
An  absolute  gift  of  a  specified  savings-bank 
deposit  to  "my  son,  BJdward  H.  Thomas." 
The  derise  of  "all  the  rest  and  residue  of 
my  estate"  to  George  D.  Oolt,  In  trust:  (1) 
To  manage  the  same,  and  collect  the  interest 
and  Income  thereof  as  it  becomes  due.  (2) 
To  pay  over  the  Income  and  Interest,  as  soon 
as  collected,  to  my  son,  Edward  H.  Thomas, 
during  his  natural  life.  (3)  "At  the  decease 
of  my  said  son,  if  he  shall  leave  lawful  is- 
sue," to  use  said  Income  "for  the  support  and 
education  of  said  issue  until  such  issue  shall 
arrive,  respectively,  at  twenty-one  years  of 
age,  when  the  share  of  each  one  (which  is 
to  be  an  equal  share)  shall  be  paid  over  and 
transferred  to  him  or  her;  and  if  any  of  said 
issue  shall  die  before  my  said  son,  and  leave 
a  cbQd  or  children  bom  In  wedlock,  said 
child  or  children  shall  take  what  the  parent 
would  have  taken  If  alive  on  the  decease  of 
my  son."  After  making  pirovlsion  tar  the 
trustee  using  the  principal  of  the  trust  fund 
for  the  benefit  of  the  son  in  case  the  income 
should  become  reduced  or  he  should  be  sick: 
(4)  "If  my  said  son  shall  die  without  Issue,  I 
direct  said  trustee  or  his  successor  to  place 
In  some  sartugs  bank  the  snm  of  one  thou- 
sand dollars,  if  so  much  be  left,  to  be  kept 
as  a  perpetual  fund,  the  income  to  be  paid 
to  the  Ladles'  Home  Missionary  Sewing  So- 
ciety, connected  with  the  2nd  Congregational 
Church  of  said  Norwich  (said  income  to  be 
used  In  providing  goods  to  be  made  up  for 
boys  sent  by  said  Missionary  Sewing  Society 
yearly  to  the  home  missionaries).  The  rest 
andTesldne  of  my  said  property  (1*  rest  and 
residue  there  be)  my  said  trustee  is  hM«by 
directed  to  pay  over  and  transfer  to  the 
American  Home  Missionary  Society,  formed 
in  the  city  of  New  York  In  the  year  1826,  to 
be  applied  to  the  charitable  uses  and  pur- 
poses of  said  society,  under  the  direction  of 
the  oflScers  thereof."  Her  husband  is  made 
executor.    The  will  is  dated  April  2,  1881. 

The  following  facts  are  found  by  the  trial 
court  (Shumway,  J.):  Mrs.  Thomas  died  Au- 
gust 15,  1893,  of  advanced  age.  Her  son, 
Bdwanl,  mentioned  in  the  will,  was  her  only 
child.  He  died  at  40  years  of  age.  within  8 
months  after  the  death  of  his  mother,  leav- 
ing no  child,  never  having  been  married,  and 
leaving  a  will  in  which  S.  H.  Thresher,  the 
appellant,  was  named  as  executor.  Stephen 
B.  Meech  was  appointed  administrator  with 
the  will  annexed  of  the  estate  of  Mrs.  Thom- 
as. His  administration  account  was  filed  Oc- 
tober 19, 1896,  showing  a  balance  on  band  for 


distribution  of  ^6,722.56.  George  D.  Colt 
the  trustee  named  in  the  will,  refused  to 
qualify,  and  the  probate  court  appointed  the 
Second  Congregational  Society  of  Xorwidi 
(being  a  duly-incorporated  eeclesiastlcal  as- 
sociation) to  be  his  successor  or  trustee  of 
the  sum  of  $1,000  to  be  deposited  In  a  sav- 
ings bank  as  directed  in  the  will,  and  said 
society  duly  qualified  as  such  trustee.  The 
court  did  not  appoint  a  successor  to  said 
Colt  as  trustee  to  receive  and  pay  over  the 
residue  of  the  estate  to  the  Am^ican  Home 
Mi88ionai7  Society.  The  said  ecclesiastical 
•ooiety  is  the  owner  and  has  control  of  tht 
church  edifice  in  said  Norwich  known  as  the 
"Second  Congregational  Church,"  of  which 
church  the  said  Jane  G.  Thomas  was  a  mem- 
ber and  a  pew  holder  for  over  30  years.  The 
said  church  is  the  religious  organization  ooo- 
nected  with  said  society;  the  latter  holding 
property  for  the  purpose  of  maintaining  pub- 
lic worship  in  said  church,  and  the  promodon 
of  church  and  charitable  wMk  in  connection 
therewith.  Ever  since  December  2.  ISTO. 
there  has  existed  a  missionary  society  con- 
nected with  said  church  and  eccleaiastical 
society,  organized  under  the  naaie  of  the 
Ladies'  Home  Missionary  Society  of  the  Sec- 
ond Congregational  Church,  of  which  society 
regular  books  have  been  kept,  frequent  meei- 
higs  held,  and  ofiBoers  elected.  Tbe  work  of 
this  misslonaTy  sodety  consists  in  preparing 
and  sending  charitable  gifts,  boxes  of  ck>th- 
Ing,  bedding,  and  other  articles  of  necessity 
to  needy  clergymen  engaged  In  pseacliliig  the 
gospel  and  other  home  missionaiy  work.— 
usually,  although  not  of  neeessity.  residine 
In  the  Western  states.  Said  ndaatonnry  eo- 
dety  determines  the  objeots  of  Its  eharity 
by  selecting  one  or  more  whom  it  wlataes  to 
assist  from  a  large  number  of  names  sent 
it  and  recommended  by  a  charitable  sodtus 
In  New  York  City.  Said  missionary  aodety 
is  the  only  society  doing  work  of  thla  kind 
connected  'with  -said  church  and  eodeslastksl 
'society,  and  was  Gommooly  'spoken  of  and 
known  as  the  "Sewing  Society"  or  the  "Mis- 
sionary Society"  'by '  Its  members  and  those 
contributing  to  it  or  attending  its  meetings 
The  testatrix  often  worked  with  the  mem- 
bers of  said  missionary  society  In  prepartn; 
said  boxes,  and  was  a  contributor  to  its 
funds,  and  much  Interested  In  its  work.  The 
American  Home  Missionary  Society  wai^ 
formed  In  the  city  of  New  York  In  the  y*a: 
1826  for  the  purpose  of  establishing  and  aM- 
Ing  missionary  chunAee  in  the  Western  pan 
of  the  United  States.  Thereafter  it  was  in- 
corporated by  the  legislature  of  the  state  «" 
New  York  under  the  name  American  Hoiae 
Missionary  Society,  and  under  said  name  ex- 
isted at  the  date  of  the  testatrix's  deatl . 
Subsequent  to  her  said  death,  and  In  the  year 

,  its  name  was  dianged  by  the  iegisia- 

ture  of  the  state  of  New  York  to  tbe  aame 
Congregational  Home  Mlssioarary -Societ?  of 
New  York,  tmder  which  name  aald  corpora- 
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tlon  now  exists;  Its  pnrpose  and  bnslneas 
being  that  for  which  it  was  oirlKinally  organ- 
ized. 

The  probate  cMirt  made  die  following  or- 
der for  the  distribution  of  Mrs.  Thomas'  es- 
tate In  the  hands  of  the  administrator: 
*'TtMLt  the  said  Stephen  B.  Meech,  adminis- 
trator as  aforesaid,  pay  over  and  deliver  to 
the  Second  Congregational  Society  in  Nor- 
wich, ot  aaid  Norwich,  or  tmstee,  the  sum  of 
one  thousand  d^ars,  to  be  deposited  in  a 
savings  bank  as  directed  In  the  will  of  said 
deceased,  and  the  Income  thereof  paid  to  the 
Ladles'  Home  Missionary  Sewing  Society, 
connected  with  said  the  Second  Congregation- 
al Society  in  Norwich;  and  it  is  further  or- 
dered that  said  Stephen  B.  Meech,  adminis- 
trator as  aforesaid,  pay  over  and  deliver  the 
rest  and  residue  of  said  estate  to  the  Congre- 
gatloaal  Home  Missionary  Society  of  New 
York."  From  that  order  an  appeal  was  taken 
to  the  saperior  court  by  6.  H.  Thresher, 
executor  of  the  will  of  said  Bdward  H. 
Thomas.  The  reasons  of  appeal  filed  in  the 
snperiw  court  set  forth  certain  grounda  for 
claiming  the  validity  of  the  will,  especially 
as  obooxtons  to  the  statute  of  perpetuities, 
the  Invalidity  of  the  two  bequests  referred 
to  In  the  order  of  distribution,  and  the 
Invalidity  of  the  order  as  passed.  The  su- 
perior court  rendered  Judgment  affirming  the 
order  of  the  probate  court  The  appeal  from 
that  judgment  to  this  court  assigns  various 
errors,  which  all  rest  upon  the  failure  of 
saperior  court  to  sustain  the  following  claims 
made  by  the  appellant:  (1)  The  words 
"lawful  Issue,"  as  used  In  the  third  provision 
of  the  trust  do  not  mean  "children,"  and  do 
mean  "descendants  of  every  generation."  (2) 
If  said  words  oaa  be  held  to  mean  "children," 
then  the  direction  in  the  same  provision  of 
tbe  trust  that  the  testatrix's  great-grandchil- 
drea  whose  parent  may  die  during  the  life  of 
her  son,  Bdward,  shall  take  what  the  parent 
BO  dying  would  have  taken  In  case  of  sur- 
rlvumhlp,'  is  obnoslotts  to  the  statute  of  per- 
petditles.  <3)  The  words  "if  my  son  shall 
die  without  Issue,"  In  the  fourth  provision  of 
the  trust,  refer  to  his  death  during  the  life  of 
tbe  testatrix.  (4)  Tbe  gift  in  trust  for  the 
Ladles'  Home  Missionary  Society,  etc.,  is 
void,  because  a  beneficiary  Is  not  legally  des- 
ignated, and  the  object  of  the  charity  is  not 
expressed  vrtth  BUtticlent  certainty.  (5)  The 
gift  to  the  American  Home  Missionary  So- 
ciety formed  In  the  city  of  New  York  in  1826 
cannot  be  taken  by  the  Congregational  Home 
Mlaslonary  Society  of  New  York;  and  in 
any  event  the  order  of  the  probate  court 
la  void,  because  it  directs  a  payment  to  tbe 
legatee,  without  appointing  a  trustee  for  the 
purpose  of  receiving  the  gift  from  the  ad- 
ministrator and  paying  it  over  to  the  legatee. 
i«i  The  order  dtrectlng  tbe  payment  of  f  1,000 
to  the  Second  Congregational  Society  of  Nor- 
wich Is  void,  because  It  does  not  define  the 
objects  of  the  trost. 


Seneoa  S.  Thresher,  for  appellant  Artlmr 
L.  Shlpman  and  Wallace  S.  Allls,  for  appel- 
lees. 

HAMBRSLET,  J.  (after  stating  tbe  facts). 
The  testatrix,  In  disposing  of  the  residue  of 
her  estate,  gives  to  her  son,  during  his  life, 
the  beneflcial  Interest  in  the  income,  and  In 
I  case  of  necessity  in  the  principal  of  that 
;  residue,  and  provides  for  tbe  disposition  at 
I  his  death  of  the  remainder,  In  view  of  tbe 
]  "happening  of  one  of  two  inconsistent  con- 
]  tingencles,  namely:  (1)  "If  at  bis  death  he 
I  shall  leave  lawfnl  Issne."  (2)  "If  he  shall 
die  without  Issue."  In  both  cases  the  testa- 
!  trlx  unmistakably  refers  to  tbe  death  of  her 
I  son  after  the  gift  to  him  for  life  bad  vested. 
,  The  appellant  claims  that  the  dhrpositlon 
made  of  tbe  remainder  which  Is  de^ndent  on 
the  happening  of  the  first-named  contingency 
Is  obnoxious  to  the  statute  of  perpetuities  In 
force  at  the  time  of  the  testatrix's  death,  and 
Is  therefore  void.  If  we  assume,  without 
passing  on  its  correctness,  that  this  claim  can 
be  sustained,  we  fall  to  see  bow  sustaining 
it  aCFects  tbe  real  question  before  as.  Tbe 
first  contingency  has  become '  Impossible  by 
tbe  happening  of  the  second,  for  one  oauld  not 
happen  without  the  other  becoming  ■  impos- 
sible. There  can  be  no  question  of  the  valid- 
ity of  a  bequest  of  the  remainder  to  these 
appeUees  in  case  the  life  tenant  dies  without 
issue;  and  its  operation  cannot  be  defeated 
by  tbe  fact  that  the  will  also  contains  a  be- 
quest of  tbe  reidialnder  to  others  in  case  tbe 
life  tenant  dies  leaving  issue,  whether  snch 
other  bequest  be  a  valid  one  or  not.  It  Is 
the  happening  of  the  alternative  contingency, 
and  not  the  character  of  tbe  alternative  be- 
quest, that  can  afl^ect  the  gifts  made  to  these 
appellees.  These  considerations  dispose  of 
all  tbe  errors  based  on  the  first  three  claims 
made  by  tbe  appellant.  In  view  of  the  facts 
found  by  tbe  trial  court,  tbere  is  really  no 
foundation  for  tbe  other  three  claims.  Tbey 
are  not  seriously  pressed  by  thetappeUant  in 
his  brief,  and,  we  think,  do  not  call  for  com- 
ment There  Is  no  error  In  the  Judgment  of 
the  superior  court  Tbe  other  Judges  concur- 
red. 


FAIR  HAA^N  &  W.  R.  00.  v.  CITY  OF 

NEW  HAVEN. 

(Supreme  0>urt  of  Errors  of  Connecticut.    July 

23,  1901.) 

COURTS-J0RISDICTION— MUNICIPAL  CORPORA- 

TIONS-STREET  RAILWAYS— APPROVAL 

OF    PLANS— CONDITIONS. 

1.  Where  a  street  railway  authorised  to  lay 
a  double  track,  on  approval  of  its  plan  by  » 
city,  submits  a  plan,  to  the  approval  of  which 
the  city  attaches  a  condition  which  the  com- 
pany claims  is  unanthorized,  a  jndicial  qnestiou 
18  presented,  and  an  appeal  from  such  action 
confers  jurisdiction  on  the  supreme  court. 

2.  Where  the  charter  of  a  street-railway 
company  authorized  it  to  r<tn!<tract  a  double 
track  on  the  approval  of  its  plan  theiefor  by 
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the  dt7,  the  dtr  haa  no  rlgrht  to  attach  to  Ita 
•pproTSl  a  coDdition  limiting  the  charges  to  be 
made  on  another  branch  of  the  company's  Uuk, 
since  snch  condition  is  wholly  foreign  to  the 
matter  involved  in  the  plan. 

3.  Where  a  city,  acting  on  the  plan  of  a 
«treet-railway  company  for  double  tracking  a 
portion  of  ita  line,  adopted  a  resolution  approv- 
ing the  plan,  and  at  the  same  time  another  res- 
olution approving  the  plan  on  conditions  which 
the  city  had  no  right  to  impose,  the  latter  reso- 
lution was  void,  and  did  not  affect  the  approv- 
al of  the  plan  by  the  first  resolution. 

Ctise  reserved  from  superior  court;  New 
Haven  county;  Ralph  Wheeler,  Judge. 

Application  by  the  Fair  Haven  &  West- 
Tille  Railroad  Company  to  the  city  of  New 
Haven  for  permission  to  double  track  a  por- 
tion of  the  street  railway.  From  the  attach- 
ing of  conditions  to  the  approval  of  the  appli- 
cation the  railroad  company  appealed  to  the 
superior  court,  where,  on  motion  to  erase  and 
on  demurrer  to  the  complaint,  the  questions 
were  reserved  tor  advice  of  the  supreme 
court  Motion  denied,  and  demurrer  over- 
ruled. 

•  The  material  facts  alleged  In  the  appeal 
are,  In  substance,  these:  The  appellant  Is 
authorized  by  its  charter  to  construct  and 
operate  an  electric  street  railway,  with  sin- 
gle or  double  tracks,  between  Grannls  cor- 
ner, In  the  city  of  New  Haven,  through  cer- 
tain streets  In  said  city,  to  the  division  line 
between  the  towns  of  New  Haven  and  East 
Haven.  Prior  to  October  1,  1900,  a  single- 
track  electric  railroad  had  been  constructed, 
owned,  and  operated  by  the  appellant  over 
said  route.  On  the  1st  of  October,  1900. 
the  appellant,  desiring  to  construct  an  addi- 
tional track,  and  to  re-lay  Its  existing  track, 
over  said  route,  presented  to  the  mayor  and 
common  council  of  the  city  of  New  Haven 
Its  petition  for  leave  to  make  such  changes, 
accompanied  by  a  plan,  all  as  required  by 
statute.  After  public  notice  and  hearing, 
the  mayor  and  common  council  approved 
fsaid  plans  and  granted  said  petition  by  the 
passage  of  the  following  order:  "Ordered 
that  the  plans  of  the  Fair  Haven  &  West- 
vllle  H.  R.  Co.,  showing  double  tracks,  curves, 
connections,  etc.,  from  Grannls  comer  to  the 
Bast  Haven  town  line,  are  hereby  approved 
the  exact  line  and  grade  to  be  established  by 
the  city  engineer,  and  all  work  to  be  done  to 
the  satisfaction  of  the  director  of  public 
works;"  which  said  order  was  amended  by 
the  passage  of  the  following  additional  or- 
der: "Ordered  that  permission  be  granted 
to  the  Fair  Haven  &  WestvUle  R.  R.  Co.  as 
above,  providing  that  the  said  Fair  Haven  & 
Westvllle  R.  R.  Co.  establish  a  rate  of  fare  of 
five  cents  for  all  passengers  to  Morris  Cove." 
Said  orders  were  approved  by  the  mayor  on 
the  28th  of  March,  1901,  and  then  became 
the  acts  of  said  mayor  and  common  coimcli. 
The  route  described  in  the  plan  and  petition 
Is  a  part  of  the  main  line  of  the  appellant's 
railroad,  extending  from  New  Haven  to  the 
towns  of  East  Haven  and  Branford,  and  pub- 
lic convenience   and   necessity  require  tlie 


construction  of  said  railroad  according  to 
said  plan  and  petition.  Morris  Cove,  re- 
ferred to  In  the  amendment,  is  situated  upon 
the  easterly  shore  of  New  Havoi  Harbor, 
more  than  a  mile  from  any  portion  of  the 
route  described  In  said  plan  and  petition,  and 
upon  a  difTerent  branch  of  the  appellant* a 
road.  The  appellant  prayed  that  said  condi- 
tion might  be  adjudged  Illegal  and  void,  that 
the  ordet  containing  It  might  be  stricken  out. 
and  that  the  order  as  so  modified  shoold  be 
affirmed  and  made  the  order  of  the  soperlor 
court  The  city  moved  to  erase  the  case 
from  the  docket  for  want  of  jutisdictloa,  be- 
cause, as  was  alleged  in  the  motion,  that 
portion  of  the  act  under  which  the  appeal 
was  taken  is  unconstitutional,  and  confers 
no  jurisdiction  on  the  superior  court  In  this 
case.  The  grounds  of  demurrer  are.  In  sub- 
stance, as  follows:  (1)  The  condition  con- 
tained in  said  amendment  as  set  out  in  tlK 
complaint  Is  legal,  equitable,  and  proper, 
and  within  the  Jurisdiction  of  the  city  au- 
thorities, and  is  a  legitimate  modification  of 
the  plan  submitted  to  them.  C2)  If  said  con- 
dition is  illegal,  inequitable,  and  void,  and 
without  the  Jurtsdiction  of  said  mayor  and 
said  court  of  common  council,  and  does  not 
constitute  a  legitimate  modification  of  said 
plan,  then  said  order,  as  amended.  Is  void. 
(3)  The  plaintiff  is  not  entitled  to  tlie  reUef 
sought  in  the  prayer  for  relief.  Dpon  this 
record  the  case  Is  reserved  for  the  advice  c€ 
this  court 

George  D.  Watrous  and  John  W.  Edgerton. 
for  plaintiff.  A.  Heaton  Robertson,  for  de 
fendant 

TORRANCE,  J.  (after  stating  the  facts). 
The  questions  raised  by  the  motion  to  oase 
will  be  first  considered.  That  motion  la 
based  chiefly  upon  the  assumption  that  the 
question  presented  to  the  superior  coort  is 
not  a  Judicial  question.  That  assumption  la 
without  foundation.  The  questlona  present- 
ed to  the  superior  court  by  the  appeal  relate 
to  the  power  of  the  city  authorities,  nnder 
certain  public  statutes  of  this  state,  to  Im- 
pose conditions  and  restrictions  upon  tlie  ap- 
pellant in  the  exercise  of  ita  rights  and 
powers  under  the  same  statutes  and  under 
its  charter.  The  question  thus  relates  to  the 
construction  of  public  statutes,  and  to  tlie 
rights  and  powers  of  the  parties  under  tbem. 
Under  these  statutes  and  its  charter,  the  ap- 
pellant claims  the  right  to  lay  a  double-tra<^ 
railway  over  a  certain  route,  on '  complying 
with  certain  conditions,  which  It  concedes 
the  city  authorities  may  impose;  while,  un- 
der the  same  statutes,  the  city  authorities 
claim  the  right  to  impose  upon  the  appellant, 
before  It  can  lay  its  double  track,  conditions 
which  the  appellant  contends  tbey  have  no 
right  to  impose.  The  principal  question  pre- 
sented to  the  superior  court  by  the  aiH>e«l 
is  whether  the  city  authorities  had  the  pov- 
er,  under  the  statutes,  to  Impose  upon  the  ap- 
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pellant  the  condition  of  which  It  complains; 
and  that  qnestion  la  presented,  In  the  man- 
lier prescribed  by  statute,  by  one  claimlug  to 
l>e  legally  and  materially  aggrieved  by  the 
action  of  the  city  authorities  In  Imposing 
such  condition.  Such  a  question,  when  thus 
presented.  Is  clearly  a  Judicial  question,  ju- 
risdiction over  which  may  be  conferred  upon 
the  courts  (Norwalk  St.  By.  Co.'s  Appeal,  69 
Conn.  576,  87  AU.  lOSO,  88  AU.  708;  Central 
Ry.  &  Electric  Co.'s  Appeal,  67  Conn.  197,  33 
AU.  32;  Ives  t.  Town  of  Goshen,  65  Conn.  450, 
32  Atl.  032);  and  It  is  equally  clear,  from  the 
first  two  cases  above  cited,  that  under  the 
statutes  of  this  state  the  superior  court  In 
this  case  has  jurisdiction  over  the  questions 
presented  upon  this  appeal.  For  these  rea- 
sons, the  motion  to  erase  should  be  denied. 

The  demurrer  presents  two  principal  ques- 
tions: (1)  Whether  the  city  authorities  had 
the  power  to  Impose  the  conditions  complain- 
ed of.  (2)  If  that  condition  to  void,  how  does 
that  fact  affect  the  case? 

With  reference  to  the  first  question,  this 
case  Is  practically  controlled  by  the  decision 
of  this  court  In  the  case  of  Central  By.  & 
Electric  Co.'s  Appeal,  67  Conn.  197,  35  AtL 
32.  We  there  held  (1)  that,  under  the  provi- 
sions of  the  street-railway  act  of  1893  (being 
the  same  act  In  question  in  this  case),  the 
only  "modifications"  which  the  municipal  au- 
thorities can  lawfully  make  In  the  plan  sub- 
mitted to  them  by  the  streafriaUway  company 
are  such  as  legitimately  affect  one  or  more 
of  the  particulars  which  the  atatute  requires 
to  be  specified  in  the  plan;  (2)  that  no  change 
of  such  plan  can  be  deemed  a  modal  one,  or 
■within  the  power  of  said  authorities  to  make, 
■which  deprives  the  plan  of  its  essential  qual- 
ities, or  Imposes  conditions  wholly  foreign  to 
the  plan;  (3)  conditions  which  the  municipal 
authorities  In  such  cases  have  no  power  to 
impose  are  void.  In  the  case  at  bar  the  con- 
dition Imposed  upon  the  appellant  In  the  sec- 
ond order  was  wholly  'foreign  to  the  plan 
submitted  to  the  city  authorities  for  approv- 
al, and  bore  no  relation  to  It  nor  to  any  part 
of  It,  and  this  clearly  appears  from  the  alle- 
gations admitted  by  the  demurrer.  Upon 
the  facts  so  admitted,  we  think  It  clear  that 
the  city  authorities  had  no  power  to  Impose 
the  condition  complained  of,  and  that  the 
condition  Is  void. 

The  order  imposing  the  condition  being 
thus  void,  the  city  contends  that  the  order 
approving  of  the  plan  Is  also  void,  and  that 
the  matter  should  go  back  to  the  city  au- 
thorities to  be  acted  upon  de  novo.  We  think 
this  contention  should  not  be  sustained.  By 
the  first  order  the  city  authorities  approved 
of  the  plan  submitted  to  them  In  all  Its  de- 
tails, subject  to  the  action  of  the  city  en- 
gineer and  the  director  of  public  works. 
"We  must  assume  that  they  did  this  because 
the  plan  was  in  all  respects  satisfactory  to 
them.  If  It  was  satisfactory  to  them,  they 
liad  the  power,  and  it  was  their  duty,  to  ap- 
XHTOve  it,  and  In  and  by  the  first  order  they 
tf  A.-«B 


fully  exercised  that  power  and  pnformed 
that  duty.  By  a  separate  and  distinct  order 
they.  In  effect,  granted  to  the  railway  com- 
pany Its  petition  to  double  track  Its  road  ac- 
cording to  the  approved  plan,  upon  a  con- 
dition which  they  had  no  right  or  power  to 
impose.  It  Is  true  the  two  orders  were 
passed  with  reference  to  the  same  general 
subject-matter,  and  probably  at  the  same 
time,  but  they  have  no  such  necessary  rela- 
tion to  it  or  to  each  other  as  to  make  the 
invalidity  of  the  second  affect  the  validity 
of  the  first  Upon  the  record  as  it  stands, 
we  think  the  case  must  be  regarded  just  as 
if  the  city  authorities  had  passed  the  first 
order  only,  and  had  not  attempted  to  pass 
the  second. 

The  superior  court  to  advised  (1)  to  deny 
the  motion  to  erase;  (2)  to  overrule  the  de- 
murrer; and,  (8)  if  the  city  does  not  plead 
over,  to  render  judgment  for  the  appellant 
in  accordance  with  the  views  herein  express- 
ed. Costs  in  this  court  shall  be  taxed  in 
favor  of  the  appellant  The  other  judges 
concurred. 


FDRDT  V.  TOWN  OF  RIDQEIFIELD  et  al. 

(Supreme  0>art  of  Ehrors  of  Connecticut    July 

23,  1901.) 

MORTOAOB— FORECLOSUAE— HILL    SITE— 
POND. 

Where  the  owner  of  a  tract  of  land  on 
which  a  mill  was  situated,  who  also  owned 
another  tract  covered  by  a  pond  from  which 
water  was  conducted  to  such  mill,  mortgaged 
the  mill  tract,  but  did  not  include  the  pond,  a 
purchaser  on  foreclosure  did  not  acquire  title 
In  fee  to  the  land  covered  by  the  pond. 

Appeal  from  superior  court,  Fairfield  coun- 
ty; Oeot^e  W.  Wheeler  and  Alberto  T.  Bora- 
back.  Judges. 

Action  by  Isaac  Purdy  against  the  town 
of  Ridgefleld  and  others.  From  a  judgment 
in  favor  of  defendants  Bailey  and  Scott 
plaintiff  appeals.    Afiirmed. 

James  B.  Walsh  and  Henry  A.  Purdy,  tor 
.ippellant.  J.  Belden  Hurlburt  for  appellees 
Charles  Bailey  and  others. 

TORRANCE,  J.  The  complaint  alleged 
that  the  plaintiff  was  the  owner  and  possess- 
or of  three  tracts  of  land  in  Bldgefield;  that 
the  defendants  claimed  some  right  or  interest 
therein  adverse  to  him;  and  it  prayed  that 
the  defendants  should  each  state  the  nature, 
extent  and  source  of  the  estate  or  interest 
which  they  each  claimed,  and  that  the  court 
should  adjudicate  upon  and  settle  the  title 
to  said  property.  The  defendants  named  In 
the  complaint  were  six  In  number,  namely, 
the  town  of  Bldgefield,  John  Bailey,  CharleB 
Bailey,  Hamilton  Scott,  Hiram  J.  Kellogg, 
and  Alonzo  Stevens.  The  court  has  found 
that  the  town  has  no  right  or  interest  In  the 
property  In  question;  that  Stevens  and  Kel- 
logg never  had,  and  never  claimed  to  have, 
any  right  or  Interest  therein;  and  of  this 
part  of  the  finding  no  complaint  la  made  by 
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any  <»e.  The  only  parties  to  tliia  appeal 
are  the  plaintiff,  the  two  Balleya,  and  Bcott. 
Tbe  flnt  piece  of  land  described  In  the  com- 
plaint contains  aboat  two  acres,  with  a  dwell- 
ing house,  grlstmUl,  sawmill,  and  cidcvoalll 
thereon;  the  second  contains  about  half  an 
acre,  with  a  gristmill  thereon;  while  tke 
third  piece  la  uescribed  in  the  complaint  as 
"one  tract  of  land,  being  'Mamanosoo  Pood' 
(so  called),  containing  one  hundred  and  fifty 
acres  of  land  (160),  more  or  less,  bounded"  In 
the  manner  set  forth  in  the  complaint.  The 
court  has  found,  without  objection,  that  the 
three  defendants  now  In  the  case  hare  not, 
and  never  dalmed  to  have,  any  right  or  In- 
terest In  or  to  the  first  two  pieces  of  laiul; 
and  the  contest  between  the  parties  In  the 
court  below  and  here  related  and  relates  sole- 
ly to  the  rights  of  the  parties  In  and  to  tbe 
third  piece  of  land,  known  aa  "Mamanasoo 
Pond."  The  three  defendants  now  In  the  oase 
filed  in  the  court  below  statements  of  their 
respective  claims  in  and  to  the  pr>nd.  In 
which  statements  they  alleged  that  they 
owned  or  were  in  possession  of  land  hovniled 
on  the  pond,  and  by  reason  thereof,  and  also 
by  virtue  of  an  adverse  user  tor  more  than 
15  years  prior  to  the  date  of  this  suit,  tbey 
had  the  right  to  fish  In  and  use  boats  upon 
said  pond.  To  these  statements  of  claim  tbe 
plaintiff  demurred,  mainly  on  the  ground 
that  the  facts  therein  alleged  did  not  give 
to  the  defendants  the  alleged  rigbta.  Tbe 
trial  conrt  overruled  these  demurrers,  and  of 
this  the  plalntltF  complains.  Afterwards,  up- 
on finding  the  facts  set  out  in  these  state- 
ments to  be  tme,  the  conrt  held  that  each  of 
these  defendants  had  the  right  to  fish  In, 
and  use  boats  uiton,  said  pond,  and  of  this 
also  the  plaintiff  complains. 

The  court  below  has  found  (1)  that  tbe 
plaintiff  has  no  title  to  the  pond  or  land  cov- 
ered by  the  waters  thereof;  (S)  that  the 
only  right  be  has  therein  is  the  right  to  use 
the  waters  thereof  for  and  at  bis  mllla  on 
the  first  and  second  pieces  of  land,  with  the 
Incidental  right  of  flowage.  If  this  finding 
stands,  the  rulings  last  above  oMntloned,  of 
which  tbe  plaintiff  complains,  did  him  no 
barm;  for  ail  he  seeks  or  can  obtain  In  his 
present  suit  is  to  have  it  determined  whether 
tbe  defendants  have  any  rights  In  the  pond 
adverse  to  him;  and,  if  his  rights  in  tbe  pond 
are  only  such  as  tbe  court  lias  found,  then 
clearly  the  defendants'  rigljts  therein,  as 
found  by  the  court,  are  not  adverse  to  him, 
and  In  no  way  violate  or  Interfere  with  his 
rights.  In  other  words,  if  the  plaintiff,  aa 
he  claims,  owns  the  pond  In  fee.  It  may  be- 
come necessary  to  pass  upon  the  abov«  rul- 
ings wiiu  i-especi.  to  tbe  rights  of  the  defend- 
ants therein;  but,  if  he  does  not.  the  mllBge 
do  not  In  the  least  affect  him,  and  need  not 
be  considered. 

The  controlling  question  in  tbe  case,  then. 
Is  whether  the  plaintiff  owns  the  pond  In  fee. 
In  his  complaint  he  alleges  that  he  so  owns 
U,  and  that  be  derived  title  to  tt  by  ivac- 


naaty  4ead  froai  Darlns  and  Jarrla  SeUeck, 
In  February,  1SB2.  That  the  plaintiff  by  that 
deed  acquired  whatever  title  to  the  pond 
hk  grantors  had  therein  Is  not  qneatlone*!. 
So  that  tlie  case  turns  upon  tbe  qneattoo. 
wbat  title  to  the  pond  did  the  Sellecks  bare 
Wben  ibuy  deliveied  their  deed  to  tbe  plain- 
tiff T  Tbe  'answer  to  this  questioD  deptsid* 
mainly  uiion  the  conatmctioa  d  oertaia 
deeds  of  conveyance  aet  out  in  tbe  record. 
The  substance  of  the  facts  fonnd  upon  this 
part  of  tbe  oase  may  be  stated  In  tbla  way: 
la  1706  tbe-  pond  was  conveyed  to  tbe  prs- 
piietors  of  RidgefleM  by  a  tribe  of  Indian^ 
wfao  'then  owned  it  Some  short  time  after 
tbla  a  dam  abont  10  feet  in  bel^t  was  built 
at -the  outlet  of  tbe  pond,  and  now  x«nains 
there,  'Miatag  tbe  water  in  tbe  pond,  and 
eonrerlac  about  ISO  acres  of  bmd.  Aa  early 
a«  1711  a  part  of  the  land  covered  by  tbe 
preaent  pond,  and  all  of  the  land  sarroiuMl- 
ing-thcoame,  was 'divided  by  tbe  proprietors, 
and  became  several  property.  In  1716  tbt 
proprietorB,  by  writing,  gave  to  Daniel  Sber- 
weed,  his  belfs  and  assigns,  "toll  power  tu 
ase  y»  wsitw  and  flow  tbe  said  pond  to  wbat 
beight  they  shall  see  neoeasary,  and  likewise 
ye  fWee  and  full  use  and  liberty  of  fourteeu 
rods  of  outlet,  so  long  aa  they  sfaail  folfiU  yc 
oovenaat  given  to  said  proprletorsL'*  Tbi* 
*Vwv«iiaiit"  thna  referred  to  wae  a  deed  of 
Sherwood  to  tbe  proprietors.  In  wbicb  be  es- 
gajiad  to  build  and  maintain  a  good  and 
auOiclent  vgrlstmiU  at  the  outlet  at  tbe  pond, 
and  to  griad  tbere,  for  the  proprietors  at 
apedified  rataa  and  at  specified  times.  8nl> 
saqoentlcr  the  mill  buttt  by  Sherwood,  and 
alt  (the  nghta  and  privileges  granted  to  bfu 
as  abcTM,  :beaBme  tbe  property  of  tbe  proprlt- 
tota,  and  In  17T9  they  conveyed  aaid  mill 
and  sabatantiaUy  tbe  same  rights  and  prlvi- 
legsa  ttaS  -Sherwood  bad  enjoyed  in  Conner- 
tten  therewith,  to. one  Chapman,  on  sabstaD- 
thiily  tbe  same  conditiona  aa  liad  been 
imposed  upon  Sherwoed.  By  maadrj  convey- 
anosB.  said  'mtU,  dam.  'and  pond  privilege 
came,  some  itlme  pirlar  to  January  31.  1797. 
to  Hystt  Aod  Hurt  snbject  to  tbe  asme  con- 
dttlons  as  were  contained  in  the  grants  to 
Sharwoed  snd  Obapman.  In  Jannaiy.  ITOT. 
the  propeletara  released  to  Hyatt  and  Butt 
all  tbe  right,  title,  and  interest  that  the  re- 
leasors had  in  and  to  the  pond,  the  dam,  and 
the  mill,  and  tbe  land  appurtenant  to  it 
Prior  to  1806  a  large  number  of  conveyancfs 
bad  been  made  of  and  relating  to  the  three 
tracts  of  land  descrilied  in  tbe  complaint 
In  severol  of  these  eonveyanoes.  which  con- 
stitute tbe  plalntnre  chain  of  title,  no  at- 
tempt was  made  to  convey  the  third  tract 
namely,  the  pond  and  tbe  land  covered  hy 
it;  tbe  descriptions  In  tbe  last-mentioned 
eonveyanoes  being  substantially  as  follows: 
*^ri8t  and  «aw  mills,  dams,  and  the  appor 
tenaaoea  belonging  to  said  mills  atandlng  oo 
aaid  tend."  Many  of  said  conveyances  de- 
scribed aaid  property  substantially  aa  M- 
Iowa:    "Xfae  grMmlll  standing  on  tbe  outlet 
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of  Mamanaaeo  pond,  together  vrltb  the  pooA, 
dams,  prlTlleges,  and  uteDsils  belonging  te 
said  mill."  In  none  of  these  conTcyaocM 
was  the  land  covered  Ytf  the  waters  of  the 
pond  described  by  metes  and  bonnds.  In 
October,  1SSS,  John  H.  Wade,  irho  then  ap- 
pears to  have  been  the  owner  of  the  first  aart 
second  tracts  described  in  the  complaint  In 
this  action,  mortgaged  them  to  Nathan  Scott. 
The  mortgage  deed  neither  conTexed,  nor 
purported  to  convey,  to  Scott  the  pond  in 
question.  So  far  as  the  land  records  show. 
Wade  never  made  any  conveyance  of  said 
mortgaged  property  subsequent  to  the  date 
of  said  mortgage.  In  1860,  Seott  foreclosed 
said  mortgage,  and  he  never  acquired  any 
right  or  interest  In  Hamanasco  pond  other 
than  what  tie  acqnlred  under  said  mortgage 
and  foreclosure.  Subsequently,  in  November, 
18(i0,  Scott  by  warranty  deed,  conveyed  the 
foreclosed  premises  to  E^henetus  and  Wil- 
liam H.  I.  Howe.  Said  deed  also  purported 
to  convey  to  said  grantees  Mamanaaeo  pond 
by  metes  and  bounds,  describing  It  as  belnp; 
In  quantity  150  acres,  more  or  less.  In  1865, 
by  warranty  deed,  William  H.  I.  Howe  con- 
veyed to  HofTman  certain  premises  described 
as  being  the  same  conveyed  to  tlie  Howes 
from  Scott  by  hta  deed  of  November,  1880. 
Snbsequently  to  tills  Hoffman  mortgaged  tbe 
premises  conveyed  to  bim  by  Howe,  to  Darius 
and  Jarvis  Selleck,  tbe  plaintiff's  grantors, 
who  by  foreclosure  obtained  title  to  tbe  same. 
The  plain tlir  claims  title  to  the  three  tracts 
of  land  described  In  the  complaint  under  a 
warranty  deed  to  him  from  the  Sellecks,  in 
1802.  Tbls  deed  completes  tbe  plaintiff's 
chain  of  title. 

The  court  has,  to  effect,  fonnd  that  none 
of  the  parties  under  whom  plaintiff  claims 
title  acquired  title  to  the  pond  by  adverse 
posspflslon;  and  so  tbe  only  question  is,  did 
they  acquire  it  by  deed?  Now,  if  it  be  con- 
ceded, for  tbe  sake  of  argument  that  Wade, 
In  1S.''>8,  when  he  mortgaged  to  Scott,  owned 
all  tbe  three  tracti  described  in  plaintiff's 
deed  from  tbe  SeHecks,  this  will  not  help  the 
plaintiff,  unless  tt  could  be  shown  that  the 
mortjiage  to  Scott  covered  the  three  tracts, 
wbich.  as  we  have  seen.  It  did  not  It  fol- 
lows, from  the  facts  found,  that  neither  Scott, 
nor  tbe  Howes,  nor  Hoffman,  nor  the  Sel- 
lecks, ever  acquired  any  title  by  deed  to  the 
pond,  and  consequently  that  the  plaintiff  got 
none  by  bis  deed  from  the  Sdlecks. 

The  record  thus  shows  that  the  plaintiff 
has  no  such  title  to  the  pond,  as  he  has  al- 
leged, by  deed  or  otherwise.  Tbe  conclu- 
sions of  the  conrt  opon  Ute  facts  found  re- 
specting the  title  to  the  pond  were  as  fol- 
lows: "The  only  title  vesrted  in  the  Sellecks, 
when  the  oeed  of  1892  was  given,  in  and 
to  the  pond  and  land  in  question,  known  as 
"Tract  No.  S,'  was  the  right  to  use  the  water 
firom  said  pond  for  and  at  their  mills,  with 
tbe  flowage  right  connected  therewith,  with 
the  dam  at  Its  height  and  location  at  thai 
time.    These  rights  and  easements  were  con- 


veyed to  the  plaintiff,  who  now  owns  tlK 
same.  I  am  unable  to  find  from  the  evidence 
that  the  title  to  the  pend  and  land  uader  tbe 
same  was  vested  in  the  plaintiff,  tbe  tow» 
of  Ridgefldd,  or  any  of  the  parties  to  tfato 
action."  We  think  the  facta  foand  jostifieA 
tbe  cmirt  ta  coming  to  these  conotantemat, 
and  therefore,  for  the  reasons  berelnbefarr 
giveo,  it  will  be  unnecessary  to  eoosider  tiie 
mllngs  of  the  court  upon  the  varieos  demur- 
rers In  the  case,  or  tiie  rulings  in  tterae  oC 
tbe  rights  of  the  defendants  to  fish  in,  an<t 
use  l)oats  upon,  said  pond.  There  is  no  etror. 
The  oth«:  judges  concurred. 


STATE!  V.  BENNBTTT.    SAME  v.  LESSARDl 

SAME  V.   OLAKTrr.     SAME  v. 

MELANSON. 

(Supreme  Judicial  Court  of  Maine.    March  30. 

1901.) 

INTOXICATINO  LIQUORS— SEARCH  WARRANT— 
NIOHTTIMB— rrWELUNQ  HOUSE  AND  INN. 

1.  A  general  direction  in  a  warrant  to  search 
for  intoxicating  liqnars  without  any  restric- 
tion as  to  time  is  sufficient  authority  to  make 
the  search  In  the  nlghttnue  as  well  as  in  tbe 
daj-time.  There  is  no  reqnfa-ement  in  diaptcr 
27,  Rev.  St.,  that  a  warrant  to  searoh  in  the 
algbttime  shall  contain  an  express  direction  for 
that  purpose,  and  the  provisions  of  chapter- 
132  are  not  applicable.  In  the  absence  of  any- 
statute  prohibiting  it  any  process,  civil  or 
criminal,  may  be  served  in  the  nigitttime  as- 
well  as  in  the  daytime. 

2.  A  material  averment  may  sometimes  be- 
introduced  with  as  much  clearness  and  cet^ 
tainty  by  means  of  a  participial  cianae  com- 
menced by  the  word  "being"  as  in  the  form, 
of  the  direct  proposition  of  a  declarative  sen- 
tence. 

3.  There  is  no  lejjral  objection  to  the  union- 
af  the  words  "dwelling  house"  and  "inn"  in  the- 
deecription  of  the  premises  in  a  search  war- 
rant. The  building  may  be  a  dwelling  house,, 
nsed  as  an  hin  and  also  for  parposes  of  traf- 
fic. There  Is  no  incongrnity  la  describing  it  aa 
a  dwelling  hoaae  and  inn. 

(OfficiaL) 

Exceptimis  from  saperior  court  Onnaber- 
Umd  county. 

Search  warrante  by  the  state  agatnst  Fred 
Burnett  Henry  J.  Leesard,  John  A.  Clarity^ 
and  Joseph  V.  Melanson. 

Appeals  by  tbe  defendants  from  tfae  mu- 
nicipal court  of  Portland  to  the  superior 
court  upon  complaints  and  warrants  against 
them  under  Rev.  St  c.  27,  St  40, 43,  for  having: 
intoxicating  liquors  in  their  possession  with, 
the  Intent  to  sell  the  same,  in  violation  of 
law. 

The  defendants  In  each  case  demurred  to- 
the  complaints.  The  demurrers  were  over- 
ruled by  the  presiding  Justice,  and  tbe  de- 
fendants excepted.    Exceptions  overruled. 

Argued  before  WISWELL,  C.  J..  anc» 
WHITBHOUSB,  STKOUT.  SAVAGE,  and 
POWERS,  JJ. 

Geo.  Llbby,  Co  Atty..  for  the  State.  D.  A. 
Meaher,  for  defendants. 

WHITEHOUSE,  J.  These  are  complaint* 
based  on  aectloiis  40  and  4A  i^chapter  27  at 
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the  Revised  Statutes,  authorizing  the  process 
tor  "search  and  seizure."  The  cases  come  to 
this  court  on  exceptions  to  the  overruling  of 
the  defendants'  demurrers  to  the  complaints. 
The  complaint  in  each  case  is  that  intoxicat- 
ing liquors  were  Icept  and  deposited  by  the 
defendants  "in  the  dwelling  house  and  inn 
b^ng  Icnown  as  the  'Jefferson  Hotel,'  and  its 
appurtenances,  situated  on  the  northerly  sids 
of  Congress  street,  in  said  Portland,  and 
numbered  nine  hundred  and  forty-one  on  said 
street,  and  occupied  by  said  Lessard  and  Sul- 
livan, a  part  of  said  dwelling  house  and  inn 
being  used  for  purposes  of  traffic  by  said  Les- 
sard and  Sullivan,  said  Lessard  and  Sullivan 
not  being  then  and  there  authorized  by  law 
to  sell  said  liquors  within  said  state." 

1.  In  support  of  the  demun-er,  it  is  argued, 
in  the  first  place,  that  the  complaint  does  not 
allege,  "in  a  direct  and  affirmative  way," 
that  a  part  of  the  dwelling  house  was  used 
as  an  inn  or  for  purposes  of  traffic,  or  that 
the  defendants  were  not  authorized  by  law 
to  sell  the  liquors  in  this  state.  But  this  ob- 
jection is  clearly  unsupported  either  by  rea- 
son or  authority.  In  State  v.  Dunning,  83 
Me.  178,  22  Atl.  109,  it  was  charged  in  the 
Indictment  that  the  defendant  "did  catch  and 
have  in  his  possession  one  hundred  and 
eleven  lobsters,  each  of  said  lobsters  then 
and  there  being  less  than  ten  and  one-half 
Inches  in  length,  •  •  •  which  said  lob- 
sters when  caught  being  shorter  than  ten 
and  one-half  inches";  and  the  court  held  that 
this  was  a  sufficient  allegation  that  the  lob- 
sters were  less  than  the  prescribed  length 
when  caught,  saying:  "A  material  averment 
may  sometimes  be  introduced  with  as  much 
clearness  and  *  ♦  ♦  certainty  by  means 
of  the  participial  clause  commenced  by  the 
word  'being'  as  in  the  form  of  the  direct 
proposition  of  a  declarative  sentence.  The 
practice  is  too  familiar  and  well  established 
to  require  the  citation  of  the  numerous  prece- 
dents found  on  the  county  attorney's  brief." 
Furthermore,  the  latter  averment  objected  to 
in  the  complaint  is  precisely  the  one  pre- 
scribed in  the  "form  for  complaint  in  case 
of  seizure"  found  in  section  63,  p.  317,  c.  27, 
Rev.  St  The  forms  there  provided  are  de- 
clared "sufficient  in  law  for  all  cases  to 
which  they  purport  to  be  adapted,"  and  there 
can  be  no  question  that  it  was  competent  for 
the  legislature  to  prescribe  the  form  of  such 
allegation,  as  no  essential  ingredient  of  the 
crime  is  omitted,  and  the  accused  is  not  de- 
prived of  any  constitutional  rights.  State  v. 
Learned,  47  Me.  426;  State  v.  Bartley,  82  Me. 
422,  43  Atl.  19. 

2.  But  the  defendants  Interpose  the  further 
objection  that,  although  the  warrant  express- 
ly directs  the  officers  to  search  a  dwelling 
bouse  in  the  nighttime,  it  contains  no  aver- 
ment showing  any  statute  authority  for  such 
search.  It  is  contended  that  section  14,  c. 
132,  Rev.  St.,  respecting  warrants  to  search 
for  stolen  property  and  for  the  arrest  of  the 
criminal,   is  applicable  to  this  process  to 


search  for  intoxicating  liquors,  and  that  the 
complaint  should  accordingly  allege  that  the 
magistrate  is  satisfied  that  a  search  In  the 
nighttime  is  "necessary  to  prevent  the  re- 
moval of  such  person  or  property." 

But  this  objection  is  also  clearly  untenable. 
The  leading  provisions  of  chapter  132,  Rev. 
St,  including  section  14,  had  existed  many 
years  prior  to  the  enactment  of  the  statute 
on  which  this  complaint  is  founded.  They 
relate  to  an  entirely  seiMirate  and  distinct 
class  of  offenses,  and  It  was  manifestly  the 
Intention  of  the  legislature  that  proceedings 
to  search  for  intoxicating  liquors  should  be 
regulated  and  controlled  by  the  provisions  of 
chapter  27,  and  not  by  the  requirements  of 
chapter  132,  which  are,  for  the  most  part  en- 
tirely inappropriate  to  the  search  for  liquors. 
In  State  v.  Welch,  79  Me.  99,  8  AtL  348,  the 
facts  were  precisely  analogous  to  those  at 
bar.'  In  that  case  the  complaint  was  based 
on  section  40,  c.  27,  Rev.  St,  and  It  was  con- 
tended in  behalf  of  the  defense  that  tbe  com- 
plaint should  allege  that  the  complainant 
"has  probable  cause  to  suspect  and  does  sus- 
pect" &8  required  by  section  11,  c.  132.  Rev. 
St  But  the  court  held  that  such  an  allega- 
tion was  not  required,  and  that  It  was  suffi- 
cient to  follow  the  language  of  the  statute 
on  which  the  complaint  was  based;  citing 
State  V.  Npwlan,  64  Ma  531. 

Furthermore,  there  is  no  requirement  in 
chapter  27  that  the  magistrate  who  issues  a 
warrant  to  search  for  liquors  in  the  night- 
time shall  Insert  therein  an  express  direc- 
tion for  that  purpose;  and,  in  the  absence  of 
any  statute  prohibiting  it  no  reason  Is  appar 
ent  why  any  process,  civil  or  criminal,  may 
not  be  legally  served  in  the  nighttime  as  well 
as  in  the  daytime,  or  why  a  general  direction 
In  a  warrant  to  serve  it  without  any  limita- 
tion as  to  the  hour  of  the  day  whoi  it  shall 
be  served,  may  not  properly  be  considered 
authority  to  serve  it  in  the  nighttime  as  weU 
as  in  the  daytime.  In  accordance  with  this 
view  was  the  decision  of  the  court  in  Com. 
T.  Hinds,  145  Mass.  182,  13  N.  E.  387. 

In  the  cases  at  bar  the  direction  in  the  re- 
spective warrants  to  search  in  the  night- 
time is  surplusage.  A  general  direction  U 
enter  and  search  for  the  liquors,  without  any 
restriction  as  to  time,  is  sufficient  authority 
to  make  the  search  in  the  nighttime  as  well 
as  in  the  daytime. 

8.  Finally,  it  is  said  that  the  nambers  in«i- 
tloned  in  the  description  of  the  premises  are 
"misleading  and  unsatisfactory,"  for  the  rea- 
son that  Jefferson  Hotel  is  alleged  by  coun- 
sel to  have  four  numbers  on  the  street,  and 
that  different  numbers  are  employed  in  dif- 
ferent complaints.  But  there  Is  no  evidence 
of  these  facts  before  the  court  In  any  of  these 
cases. 

The  descrlptlim  of  the  premises  In  each  o( 
these  complaints  is  obviously  sufficient  on  de- 
murrer.   In  each  case  the  entry  must  be: 

Exceptions  OTOruled.  Judgment  tor  the 
stat& 
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IBupreme  Judicial  Conrt  of  Maine.     March  28, 
1901.) 

SMBBZZLSIMBNT— LJ^RCENT— QUARDIAN— IN* 
DICTMENT— EXCEPTIONS— CON- 
STITUTIONAL LAW. 

1.  Caiapter  241,  Pub.  Laws  1893,  "whoever 
embezzles,  or  fraudulently  convei-ts  to  his  own 
ase,  or  secretes  with  intent  to  embezzle  or 
fraudulently  conTert  to  his  own  use,  money, 
goods,  or  propei-ty  delivered  to  him,  or  any  part 
thereof,  which  may  be  the  subject  of  larceny, 
shall  be  deemed  guilty  of  larceny,"  does  not  ap- 
ply to  the  case  of  a  guardian  who,  in  viola- 
tion of  his  trust,  embezzles  the  property  of  his 
wai-d,  of  which  he  has  the  charge  and  custody 
by  reason  of  his  guardianship,  the  penalty  for 
which  is  fixed  by  Rev.  St.  c.  C7,  f  31. 

2.  In  an  indictment  under  that  act  it  is  nei- 
ther necessary  nor  proper,  therefore,  for  ei- 
ther count  in  the  same  to  coutain  any  words 
charging  the  commission  of  the  crime  of  lar- 
ceny, because  the  crime  is  not  larceny.  The 
fourth  couut  contains  no  such  words,  and  the 
allegations  in  the  first  count  charging  larceny 
may  be  rejected  as  surplusage. 

3.  Held,  that  in  all  other  respects  the  first  and 
fourth  counts  in  the  indictment  are  sufficient. 
They  contain  all  the  necessary  averments,  stat- 
ed with  sufficient  particularity  and  certainty 
to  apprise  the  defendant  of  the  crime  with 
which  he  was  charjsed,  and  to  enable  the  couil 
to  see,  without  going  out  of  the  record,  what 
crime  had  been  committed,  if  the  facts  alleged 
are  true. 

4.  Also  held,  that  it  is  not  necessary  for  ei- 
ther count  to  contain  an  averment  that  the  de- 
fendant was  "not  an  apprentice  nor  less  than 
sixteen  years  of  age."  This  exception  only  ap- 
plies In  cases  where  the  indictment  is  against 
an  officer,  a^ent,  clerk,  or  servant  of  a  person, 
co-partnership,  or  corporation,  under  Rev.  St. 
c.  120.  J  7. 

6.  The  allegations  of  the  fourth  count,  that 
the  defendant  was  a  guardian;  that  while  he 
was  guardian,  and  by  virtue  of  his  guardian- 
ship, he  had  the  charge  and  custody  of  the 
propei-ty  of  his  ward,  which,  in  violation  of  his 
trust,  he  embezzled  and  converted  to  his  own 
use,— are  sniBcient;  and  the  first  count,  which 
contains  more  full  and  particular  averments  in 
relation  to  the  defendant's  appointment,  ac- 
ceptance, and  qualification,  is  not  injured  there- 
by, although  these  averments  were  unneces- 
sary. 

6.  It  is  no  defense  to  the  indictment  that 
the  statute  upon  which  the  first  and  fourth 
counts  are  based  is  in  violation  of  the  last 
clause  of  the  fourteenth  amendment  to  the  fed- 
eral constitution,  "nor  shall  any  state  *  •  • 
deny  to  any  person  within  its  jurisdiction  the 
equal  protection  of  the  laws,"  on  the  ground 
that  It  imposes  a  special  punishment  for  a 
class  of  offenders,  e.  g.  guardians  who  embez- 
zle the  property  of  their  wards.  The  statute 
operates  alike  upon  all  persons  who  commit 
this  offense,  and  is  in  no  way  repugnant  to  the 
fnni-teenth  amendment  to  the  federal  constitu- 
tion. 

(Official.) 

Exceptions  from  superior  court,  Kennebec 
county. 

Eugene  W.  Whltehouse  was  Indicted  for 
embezzling  funds  of  his  ward's  estate.  Oen- 
eral  demurrer  was  overruled,  and  he  excepts. 
Exceptions  overruled. 

First  count:  "The  jurors  for  said  state 
upon  their  oath  present  that  E>igene  W. 
Wbitebouse,  of  Augusta.  In  said  county  ot 


Kennebec,  on  the  fourteenth  day  of  Decem- 
ber, In  the  year  of  our  Lord  one  thousand 
eight  hundred  and  ninety-one,  at  Augusta, 
In  said  county  of  Kennebec,  was  duly  a.f- 
pointed  by  the  judge  of  probate  for  said 
county  of  Kennebec  guardian  of  and  to 
Charles  A.  Prescott,  a  minor  under  the  age 
of  twenty-one  years,  then  and  there  being 
and  having  estate  In  said  county  of  Kenne- 
bec, and  residing  in  the  commonwealth  of 
Massachusetts,  and  then  and  there  accepted 
said  trust  and  office,  and  was  then  and  there 
duly  qualified  as  guardian  of  and  to  said 
Charles  A.  Prescott;  and  afterwards,  on  . 
the  fourth  day  of  February,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and 
ninety-two,  at  said  Augusta,  whilst  he,  the 
said  Eugene  W.  Whltehouse,  was  guardian 
as  aforesaid,  and  in  his  said  capacity  of 
guardian  of  and  to  the  said  Charles  A.  Pres- 
cott, did  receive  Into  bis  charge  and  custody 
certain  money,  to  the  amount  and  of  the 
value  of  two  thousand  one  hundred  and  thir- 
ty-one dollars  and  eighty  cents,  of  the  money 
and  property  of  and  belonging  to  the  said 
Charles  A.  Prescott,  a  more  particular  de- 
scription whereof  is  to  your  said  jurors  un- 
known; and  afterwards,  on  the  thirtieth  day 
of  September,  in  the  year  of  cur  Lord  one 
thousand  eight  hundred  and  ninety-five,  at 
said  Augusta,  being  then  and  there,  on  the 
day  last  aforesaid,  the  guardian  of  the  said 
Charles  A.  Prescott  as  aforesaid,  and  In  his 
said  capacity  of  guardian  as  aforesaid  hav- 
ing the  charge  and  custody  of  the  aforesaid 
money,  then  and  there,  on  the  day  last  afore- 
said, the  property  and  money  of  and  belong- 
ing to  the  said  Charles  A.  Prescott,  bis  said 
ward.  In  violation  of  his  said  trust,  did  un- 
lawfully embezzle  and  fraudulently  convert 
to  his  own  use  the  said  money,  whereby,  and 
by  force  of  the  statute  in  such  cases  ma(lo 
and  provided,  the  said  Eugene  W.  White- 
house  Is  deemed  to  have  committed  the  crime 
of  larceny." 

Fourth  count:  "And  the  jurors  for  said 
state,  upon  their  oath,  do  further  present 
that  the  said  Eugene  W.  Whltehouse,  on  the 
thirtieth  day  of  September,  In  the  year  of 
our  Ix>rd  one  thousand  eight  hundred  and 
nlnety-flve,  at  said  Augusta,  then  and  there 
being  the  guardian  lawfully  appointed  by 
the  judge  of  probate  for  said  county  of  Ken- 
nebec to  and  of  Charles  A.  Prescott,  a  minor 
under  the  age  of  twenty-one  years  then  and 
there  being,  did,  whilst  he  was  guardian  as 
aforesaid,  and  by  virtue  of  his  said  guardian- 
ship, have  the  charge  and  custody  of  certain 
money  to  the  amount  and  of  the  value  of  two 
thousand  one  hundred  and  thirty-one  dollars 
and  eighty  cents,  of  the  money  and  property 
of  and  belonging  to  the  said  Charles  A.  Pres- 
cott, and  then  and  there  the  money  aforesaid, 
In  violation  of  his  said  trust,  did  unlawfully 
embezzle  and  fraudulently  convert  to  his  own 
use,  against  the  peace  of  the  state,  and  con- 
trary to  the  form  of  the  statute  In  such  case 


made  and  provided." 
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Arsued  feefon  WIBWXLL,  CL  J.,  sad  EM- 
BRY,  STBOUT,  SAVAOB.  FOOLflB,  and 
POWBRS,  J  J. 

B.  W.  WUtebouBe,  la  pro.  per.  a.  W.  Hm 
«lt(»n,  Oa.  Atty.,  tor  tbe  State. 

WiaWSlLL,  C.  J.  Tbe  defendamt  filed  a 
general  demurr^  to  an  tndietm«it  against 
blzn  ecmtalning  10  covints,  and,  upon  the 
«uune  being  oT«ruled  by  tbe  eoiirt  below, 
InlogB  tbe  eaee  to  tlie  bav  court  upon  excep- 
ttens  to  aocb  rultaig. 

Tbe  proseevtlng  attorney  concedes  tiurt 
tbe  aecoBd,  tblrd,  and  last  six  counts  are  tn- 
snCielent,  tbus  leaving  tbe  flnit  and  foortb 
counts  only  for  consideration.  Tbese  counts 
MK  both  under  Bev.  St.  c.  67,  {  SI,  as  fol- 
lows: "If-  a  guardian,  baring  tbe  cbarge  and 
custody  of  property  ttelonging  to  bis  ward. 
«mbezzle8  tbe  same  in  violation  at  his  trust, 
or  fraudulently  converts  It  to  bis  own  use,  be 
«liaU  be  punished  by  fine  not  exceeding  five 
thousand  dollars,  or  confinement  to  bard 
labor  not  exceeding  ten  years,  or  both." 

Chapter  241,  Pub.  Laws  1893,  is  as  follows: 
""Whoever  embeiszles,  or  fraudulently  con- 
verts to  his  own  use,  or  secretes  with  intent 
to  embezzle  or  fraudulently  convert  to  his 
own  use,  money,  goods,  or  property  dellvwed 
to  blm,  or  any  part  thereof,  which  may  be 
the  subject  of  larceny,  shall  be  deemed  guilty 
of  larceny." 

Both  of  tiiese  counts  allege  that,  npon  a 
^y  and  at  a  place  named,  tbe  defendant 
was  tbe  guardian  of  a  certain  minor;  that  in 
such  capacity  be  bad  tbe  charge  and  custody 
of  a  certain  amount  of  money  belonging  to 
tals  ward;  and  that  upon  the  day  and  at  tbe 
place  named.  In  violation  of  his  trust  as  such 
Coardian,  he  embezzled  and  fraudulently  con- 
verted the  same  to  his  own  Tise.  Tbe  first 
«oant  differs  from  tbe  fourth  in  alleging  wltli 
more  particularity  and  detail  the  appoint- 
ment of  the  defendant  as  guardian,  his  ac- 
ceptance of  the  trust,  and  qualification  there- 
for. The  first  count  also  contains  this  aver- 
ment: *Tiniereby  and  by  force  of  the  statute 
to  such  cases  made  and  provided  the  said 
Bugene  W.  Whitehouse  Is  deemed  to  have 
«omniltted  the  crime  of  larceny."  The  connt 
concludes  as  follows:  "And  so  tbe  jnrors 
aforesaid,  upon  their  oath  aforesaid,  do  say 
«nd  present  that  the  said  Eugene  W.  White- 
iKHise,  tben  and  there  on  tbe  day  last  afore- 
«aid.  In  manner  and  form  aforesaid,  the  said 
money  of  the  property  of  and  belonging  to 
tbe  said  Charles  A.  Prescott  feloniously  did 
steal,  take,  and  carry  away,  against  Ijie 
peace  of  the  state,  and  contrary  to  the  form 
of  the  statute  In  such  case  made  and  provid- 
ed." The  fourtb  connt  does  not  contain  any 
allegation  charging  tbe  defendant  with  the 
«mnmlasion  of  tbe  crime  of  larceny. 

Tbe  first  question  to  be  decided  Is  as  to 
-whether  tte  act  of  1888,  above  quoted,  ap- 
plies to  tbe  case  of  a  guardian  who,  in  viola- 
tion of  his  trust,  embezzles  tbe  property  of 


his  ward,  of  which  he  has  tbe  diarge  and 
custody  by  reason  of  his  gnanUnstaip;  be- 
cause if  it  does  apply,  and  tbe  atteuBe  Is 
(thereby  made  larceny,  tlie  fonrth  connt  Is  In- 
sufficient, in  so  much  as  It  contains  no  words 
charging  tbe  commission  of  larceny.  Com. 
T.  Pratt,  132  liass.  246;  State  v.  Stevenson, 
91  Me.  107,  39  AtL  471. 

The  question  is  not  free  from  dUBcidty. 
But  we  do  not  tkink  that  It  was  tbe  intention 
of  the  leglslatare  to  make  this  act  applicable 
to  the  case  of  embenlement  by  a  saaniiflai,  f«r 
which  a  special  statute  bad  long  before  been 
enacted.  At  the  time  of  the  paaaage  o£  Ihe  act 
of  189S  there  was  alremly  a  statnte  (Bev.  St 
c.  120,  g  7)  making  embesdemeBt  under  cer- 
tain circumstances  larceny.  By  iJiat  statnte 
it  is  provided  that  an  oflBcar,  agent,  derlE,  or 
servant  of  a  person,  co-partnership,  or  cor- 
poration, who  embezzles  any  property  of  an- 
other in  his  possession  or  nnd»'  bis  care  by 
virtue  of  his  employment,  or  that  a  public 
ofllcer,  collector  of  taxes,  or  an  agent,  clerk, 
or  servant  of  such  public  officer,  who  embez- 
zles any  money  In  bis  posseesloD  or  under 
his  control  by  virtue  of  his  office  or  employ- 
ment by  such  officer,  shall  be  guilty  of  lar- 
ceny, and  shall  be  punished  accordingly. 

This  statute  obviously  does  not  apply  to 
many  cases  that  might  arise  where  money  or 
other  property  bad  been  intrusted  to  a  per- 
son upon  some  trust  and  confidence,  and  was 
embezzled  and  fraudulently  converted  by  blm 
to  bis  own  use,  and  wbeie  such  person  oanld 
not  be  convicted  of  larceny  beeanae  the  feloni- 
ous taking  would  be  wanting.  We  think  that 
tbe  purpose  of  the  act  of  1893  was  to  obviatt 
this  defect,  and  to  make  embezzlenient  by 
others  than  those  already  enumerated  In  Bev. 
St.  c.  120,  f  7,  larceny  by  additional  legisla- 
tion, rather  tban  to  change  any  existing  stat- 
ute. Under  the  statute  r^ating  to  embesde- 
ment  by  a  guardian,  the  punishment  dlfTera 
In  Important  respects  from  that  provided  by 
statute  for  larceny.  We,  therefore,  do  not 
believe  that  It  could  have  been  the  intention 
of  the  legislature  ttiat  the  act  of  1883  should 
affect  the  previous  statute  without  mah-ing 
some  reference  to  It. 

This  act  is  almost  Identical  with  one  pass- 
ed in  Massachusetts  in  1857,  which  has  been 
In  force  ever  since.  .  Shortly  after  its  paaaage 
In  the  latter  state  it  received  judicial  con- 
Btmctlon  In  the  case  of  Com.  v.  Haja,  14 
Gray,  62,  74  Am.  Dec.  6G2,  \n  which  case  the 
court  referred  to  the  case  of  Com.  v.  WU- 
llams,  3  Gray,  461,  In  which  It  was  decided 
that  a  person  who  had  converted  to  his  own 
use  money  which  had  been  delivered  to  him 
by  another  for  safe-keeping  was  not  gnilty 
of  embezzlement  under  the  statutes  existing 
prior  to  tbe  passage  of  tbe  statute  of  1857. 
and  said:  "Tbe  statute  of  1857.  c.  ^3,  was 
probably  enacted  to  supply  tbe  defect  which 
was  shown  to  exist  In  the  criminal  law  by 
this  decision,  and  was  Intended  to  embrace 
cases  where  property  had  been  designedly 
delivered  to  a  person  tmiH  t«Uef.w,  keeper. 
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and  had  bwm  frandntaatljr  aaDrertedbTkhlBk." 
In  adopting  tlilB  statate  from  MausobnaetU 
our  legislature  muat  bave  iatendad  tkat  It' 
should  reetive  the  oonatrocttaa  placMl  won  It 
by  the  conrt  of  that  atata. 

It  was  neither  Bccessary^  nor  pBwei^  t]iar»> 
fore,  (or  elthn  connt  to  caataio.  may  worte 
charging  the  conuniBsioB  of  tba  crtma-of  luv 
oeny,  because  the  crime  Is  not  laroe^^  Uie 
fourth  connt,  as  we  have  already'  aeeo,  ooii,-> 
tains  no  audi  woidSi  and  these.  aUegatlow  In 
the  first  coant  oharg^ng-  lacoeoy-  nagt  b«.  te< 
Jected  aa  aniphisage.  SnrploBase  i»  amy.  ale 
legation  without  whieb  thei  ideediitg  would^  be 
adequate  In  law.  In  geoeml,  uonaeeasary. 
aTenueats  in  aa  htdlctoaent  whs-  be  treated 
as  mere  wfKite  material,  to  pass  «Bn«tiecd< 
baring  no  legal  effect  whatever.  1  Bisb.  Ci^ 
Fioc.  S  478. 

In  all  other  respects  both  counts  are  soffi* 
dent.  They  contain  all  the  necessary  aver- 
ments, stated  with  sufficient  particularity  and 
certainty  to  apprise  the  defendant  of  the 
crime  with  which  he  was  charged,  and  to  en- 
able the  court  to  see,  without  going  out  of  the 
record,  what  crime  had  been  committed.  If 
the  facts  alleged  are  tme. 

It  was  not  necessary,  as  nuged  by  the  de< 
(endant,  for  either  count  to  contain  an  a.vet- 
ment  that  the  defendant  was  "not. an  aptvca* 
tlce  nor  less  than  sixteen  years  of  age."  This 
exception  only  applies  In  cases  where  the 
Indictment  is  against  an  officer,  agent,  dexlc,  or 
aervant  of  a  person,  co-paitnersblp,  or  cor* 
poratlon,  under  Eev.  St  c.  120,  g  7.  State  t. 
Walton,  62  Me.  107.  Nor  was  it  necessary 
that  either  count  should  contain  the  more 
full  and  particular  averments  of  the  first 
count  In  relation  to  the  defendant's  appoints 
ment,  acceptance,  and  quallflcatlon.  The  al- 
legations of  the  fourth  count  that  the  de- 
fendant was  guardian  i  that  while  he  was 
gnardtan,  and  by  virtue  of  his  guardianship, 
be  bad  the  charge  and  custody  of  the  property 
of  his  ward,  which,  in  violation  of  his  trust, 
be  embezzled  and  converted  to  his  own  use,— 
are  sufficient.  State  v.  Goes,  60  Me.  22.  But 
the  first  count  is  not  Injured  by  these  aver- 
ments, although  they  were  unnecessary. 

Again,  it  is  urged  by  the  defendant  that 
the  statute  upon  which  these  counts  are  baaed 
is  in  violation  of  the  last  clause  of  the  four- 
teenth HtnyiH^nanf  to  the  federal  constitution, 
"nor  shall  any  state  deny  to  any  person  with- 
in Its  Jurisdiction  the  equal  protection  of  the 
laws,"  inasmuch  as  it  Imposes  a  special  puui- 
ishnient  for  a  class  of  offenders;  that  is, 
guardians  who  embezzle  the  property  of  thebr 
wards.  Tbexe  is  no  merit  to  this  contention, 
and  the  defendant's  objection  upon  this  ac- 
count would  be  as  applicable  to  nearly  every 
penal  statute.  This  clause  "merely  requires 
that  all  persons  subjected  to  such  leg^islatlon 
shall  be  treated  alllie,  under  like  drcumstaiv 
ces  and  conditions,  both  in  the  privileges 
conferred  and  In  the  liabiUtlefl  imposed." 
Maidtant  v.  Boilroad  Co.,  163  U.  S.  380,  14 
Sup.  Ot  8M.  38  L.  £ld.  7fil.    "Whenever  the 


law  (literates  alike  upon  all  persons  and 
property  similarly  situated,  equal  protection 
cannot  be  said  to  be  denied."  Walstwi  v. 
Nerln,  128  U.  S.  S78,  9  Sup.  Ct  192.  82  L.  Ed. 
ftMi  This  statute  operates  alike  upon  all 
paraoBS  who  commit  this  offense,  and  is  in  no 
way  repugnant  to  the  fourteenth  amendment 
ta  the  federal  constitution. 

As- the  first  and  fourth  counts  In  the  indict- 
DMBt'  are  considered  sufficient  in  all  respects, 
the  defendant's  exceptions  must  be  overruled, 
bok)  aa  he  reserved  and  was  given  the  right 
tft  plead  over,  the  Judgment  will  not  be  final. 

Bsrcepttens  overruled. 

DflfenteBt  to  be  allowed  to  plead  over. 


MILLBTT  V.  MULLEN. 

(Supreme  Judicial  Conrt  of  Maine.    July  20, 
1901.) 

TAXATION— PORFBITURK  TO  STATB-RBDBMP- 
TION  —  SALE  —  ADVERTISEMENT  —  DESCRIP- 
TION—WRIT OP  ENTRY— PAYMBNT  OP  TAXU 
—EQUITABLE  DEFENSES. 

1.  Statutes  providing  for  forfeitures  of  prop- 
erty for  nunpayment  of  taxes  are  to  be  con- 
strued strictly  against  the  state  and  its  gran- 
tees. Statutes  providing  for  relief  from  for- 
feitures are  to  be  construed  liberally  to  effect 
such  relief.  ^.  ^^  „ 

2.  Acts  1848,  c.  65,  approved  August  10, 1848, 
explicitly  vested  in  the  former  owner  of  lands 
In  nnincorporated  places  forfeited  to  the  state 
under  Rev.  St.  1841,  c.  14,  Si  1-8.  "a  right  to 
redeem  the  same"  from  the  state  or  its  grantee, 
by  paying  the  taxes,  etc.,  "at  any  time  within 
one  year  from  the  time  of  sale"  by  the  state. 

3.  The  above  statute  of  1848  applied  to  those 
lands  which  have  already  been  wnolly  forfeited, 
and  the  forfeiture  had  become  complete  hetoi* 
the  date  of  the  statute,  August  10,  1848,  as 
well  as  to  lands  not  then  wholly  forfeited. 

4.  This  "right  to  redeem,"  thus  vested  by  the 
statute  of  liHS  in  the  former  owner  of  lands 
thus  wholly  forfeited,  was  more  than  a  mere 
right  to  purchase,  vesting  no  present  interest. 
It  was  explicitly  a  right  to  redeem";  that  is, 
a  right  to  unloose  from  an  incumbrance.  The 
statute  reduced  the  state's  former  title  to  a 
lien,  and  vested  in  the  former  owners  a  present 
heritable  and  conveyable  title,  good  In  them, 
and  their  heirs  and  assigns,  against  all  parties 
hut  the  state  and  its  lawful  grantees. 

5.  An  advertisement  for  sale  by  the  state  of 
"all  the  right,  title,  and  interest  which  the 
state  of  Maine  has  bv  virtue  of  such  forfeiture" 

iviz.  a  completed  forfeiture,  under  Rev.  St. 
841,  c.  14,  §§  1-9),  in  and  to  6,500  acres  of 
land  in  township  No.  3,  Indian  purchase,  and  a 
deed  from  the  state  with  the  same  description 
and  no  more,  do  not  identify  any  specific  par- 
cel, or  even  any  specific  acres,  and  hence  do 
not  pass  the  state's  title  thereto,  nor  bar  the 
former  owner's  right  to  redeem  nis  land  from 
the  forf(»ture. 

6.  The  heirs  and  assigns  of  the  former  own- 
er of  land  forfeited  for  nonpayment  of  state 
taxes  have  sufficient  title  to  maintain  a  writ  of 
entry  against  a  party  whose  only  claim  of  ti- 
tle is  under  the  sale  and  deed  described  In  the 
last  foregoing  paragraph. 

7.  The  argument  that  snch  a  construction  of 
Acts  IMS.  c.  05,  wiU  deprive  the  state  of  the 
revenues  from  taxes  upon  wild  lands  in  un- 
incorporated places  by  encouraging  landowners 
to  n^lect  payment  of  taxes,  cannot  prevail 
against  the  evident  meaning  and  pnrt>ose  of 
the  statute.  It  is  for  the  le^latnre  to  remedy 
the  evil,  If  any. 
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8.  The  fact  that  the  partlea,  snppoBtiiK  thej 
had  acquired  the  state's  title,  hare  paid  the 
state  taxes  upon  any  tract  of  wild  land  for  a 
long  series  of  years,  does  not  create  any  title 
in  them.  The  payment  of  taxes  by  the  actual 
occupant  of  land  is  evidence  of  the  adverse 
character  of  the  occupancy,  but  is  not  eridenco 
that  the  taxpayer  is  in  fact  occupying  the  land. 

9.  The  mere  cutting  and  removing  timber 
or  wood  from  wild  land  from  time  to  time  for 
sale  or  manufacture,  without  any  purpose  of 
clearing  the  land,  do  not  constitute  an  occupa- 
tion sufficient  to  bar  the  record  owner,  though 
it  be  carried  on  for  more  than  20  years. 

10.  No  equities  can  be  considered  In  this  case, 
since  the  only  question  raised  by  the  pleadings 
or  the  evidence  is  as  to  the  strict  legal  rule  of 
legal  title  to  property. 

11.  Hodgdon  v.  Wight,  36  Me.  326.  distin- 
guished; Chandler  v.  Wilson,  77  Me.  76,  affirm- 

(Official.) 

Report  from  supreme  judicial  court,  Pen- 
obscot county. 

Action  by  M.  F.  Millett  against  Charles 
W.  Mullen.  Case  reported.  Judgment  for. 
plaintiff  for  one  undivided  half  of  eacb  of 
the  demanded  lots. 

Argued  before  WISWELL,  C.  J.,  and 
EMERY,  WHITEHOUSE,  STROUT,  POO- 
LER, and  PEABODY,  JJ. 

H.  M.  Heath,  Jos.  Williamson,  Jr.,  and  L. 
A.  Burleigh,  for  plaintiff.  C.  F.  Woodard, 
P.  H.  Ollliu,  and  J.  D.  Rice,  for  defendant 

EAIERY,  J.  The  demanded  land  Is  two 
specific  parcels  of  200  acres  eacb,  outside 
of  any  organized  municipality  of  any  kind, 
but  within  a  definite,  surveyed,  and  recog- 
nized subdlrision  of  the  territory  of  the 
state,  officially  designated  as  "township  No. 
3,  Indian  purchase,  Penobscot  county."  The 
action  was  begun.  December  21,  1887.  The 
defendant  deraigus  title  solely  from  a  deed 
from  the  state  land  agent  to  William  H.  Mc- 
Crillls,  dated  April  30,  1819,  and  purporting 
to  effectuate  a  sale  made  accoruing  to  Acts 
1848,  c.  65,  of  land  in  that  township  forfeit- 
ed to  the  staie  for  the  nonpayment  of  cer- 
tain state  taxes  theretofore  assessed  and 
remaining  unpaid.  In  the  recitals  of  ibe 
l^roceedlugs  under  that  statute,  and  In  the 
deed  Itself,  the  only  description  of  the  sub- 
ject-matter thus  sold  and  to  be  conveyed  is: 
"All  the  right,  title,  and  Interest  which  the 
state  of  Maine  has  by  virtue  of  such  for- 
feiture in  and  to  sbc  thousand  five  hundred 
acres  of  land  in  township  3,  Indian  pur- 
chase, in  the  county  of  Penobscot."  There 
were  at  that  time,  and  now  are,  over  23,000 
acres  In  lue  township.  It  has  been  repeated- 
ly and  uniformly  held  that  such  a  sale  or 
deed,  with  such  a  description,  Is  utterly  in- 
effectual to  designate,  or  to  pass  any  title  to, 
any  specific  tract  or  acre  In  the  township. 
Larrabee  t.  Hodgklns,  58  Me.  412;  Griffin  v. 
Creppin,  60  Me.  270;  Moulton  t.  Bgery,  75 
Me.  485;  Bank  y.  Parsons,  86  Me.  514,  30 
AtL  110.  Acts  1852,  c.  272.  providing  that 
the  deed  should  "rest  In  the  grantee  all  the 
Interest  of  the  state  in  tbe  lands  therein 
described  and  no  more,"  does  not  help  the 


matter;  for  no  lands  are  described  la  tli« 
deed  or  the  notice  of  8al&  It  is  still  Unpoc- 
sible  to  determine  that  the  demanded  lot  is 
part  of  the  6,600  acres  said  to  have  been 
sold,  rather  than  of  the  16,500  acres  which 
were  not  sold.  The  defendant  therefore,  has 
no  title  with  which  to  resist  even  tbe  least 
title  which  the  plaintiff  may  prove. 

Tbe  defendant  contends,  however,  tbat  tbe 
plaintiff  has  not  even  the  least  title,  slnre 
all  the  title  under  which  he  claims  passed 
from  his  predecessors  In  title  to  tbe  state, 
more  than  20  years  before  the  date  of  his 
writ  for  nonpayment  of  state  taxes.  This 
contention  should  be  next  considered,  since. 
If  it  be  sustained,  the  plaintiff  faila.  even 
though  the  defendant  has  no  title.  Hewes 
V.  Coombs,  84  Me.  434,  24  AU.  896. 

It  is  daimea  that  the  tide  was  wholly  for- 
feited to  the  state  for  the  nonpayment  of  the 
state  tax  of  1844,  assessed  March  21,  1814. 
The  statute  then  in  force  is  contained  in  Rev. 
St  1841,  c.  14,  {{  1-9.  It  provided  (1)  that 
when  a  state  tax  was  assessed  by  the  legis- 
lature upon  any  township  or  tract  of  land 
not  taxable  by  the  assessors  of  any  mantci- 
pality,  the  state  treasurer  sbouid  cause  the 
assessment  to  be  published  in  the  state  paper 
three  weeks  successively,  the  last  publication 
to  be  within  three  months  from  the  day  the 
assessment  was  laid;  (2)  tbat  tbe  land  so 
taxed  should  ue  held  liable  to  the  state  for 
the  payment  of  the  tax;  (3)  tbat  tbe  owner 
might  at  any  time  within  four  yean  from 
the  time  of  publishing  the  assessment  re- 
deem the  land  by  paying  Into  the  treasury 
of  the  state  the  amount  of  tbe  tax,  etc.;  and 
(4)  that  If  tbe  state  tax  so  assessed  and  ad- 
vertised was  not  so  paid  within  the  time 
named,  then.  In  such  case,  "the  said  town- 
ship or  tract  shall  be  wholly  forfeited,  and 
tbe  title  thereof  shall  vest  in  the  state  free 
and  quit  from  all  claims  by  any  former 
owner,  and  the  same  shall  be  held  and 
owned  by  the  state  by  a  title  which  Is  here- 
by declared  to  be  perfect  and  Indefeasible." 

A  state  tax  was  assessed  upon  this  town- 
ship by  the  legislature  by  act  dated  March 
21,  1814.  Notice  of  this  assessment  was 
published  by  the  state  treasurer  In  accord- 
ance with  the  statute.  The  plaintiff  and  his 
predecessors  in  title  have  never  paid  any 
of  that  tax,  nor  have  any  persons  for  them. 
A  large  amount  of  the  enure  tax  remained 
unpaid  at  the  end  of  the  four  years  from 
the  time  of  the  publishing. 

The  land  was  then  "wholly  forfeited"  to 
tbe  state.  But  on  August  10, 1818,  the  legisla- 
ture passed  an  act  {Acts  1848,  c.  65)  provid- 
ing (1)  tbat  tbe  state  treasurer  should  with- 
in 30  days  from  that  date  publish  a  list 
of  all  tracts  of  land  then  forfeited  to  the 
state,  and  should  thereaf t^  annually,  on  the 
first  Monday  of  September,  publish  a  similar 
list  of  all  tracts  of  land  which  may  at  that 
date  have  become  forfeited;  (2)  tbat  any  per- 
son having  a  legal  interest  in  such  tract  so 
forfeited  might  discharge  his  intorest  from 
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the  tax  and  forfeiture  by  paying  his  propor- 
tion of  the  tax,  Intwest  and  coets,  at  any 
time  before  ancb  Uat  Is  published,  or  on  or 
before  the  Ist  day  of  March  next  after  such 
publication;  (3)  that  Immediately  after  said 
Ist  day  of  March  (viz.  the  March  next  after 
the  publication)  the  land  agent  should  adver- 
tise and  sell  the  lauds  upon  which  taxes  had 
not  by  that  time  been  paid;  (4)  that  the 
land  agent,  at  any  time  before  the  land  was 
thus  sold,  should  accept  all  taxes,  Interest, 
and  costs  due  on  the  land  so  advertised;  (B) 
In  terms,  that  "the  owner  or  owners  of  any 
township  or  tract  of  land  sold  under  the 
provisions  of  this  act  shall  have  a  right  to 
redeem  the  same  by  paying  the  purchaser  or 
his  assigns  the  amount  for  which  said  town- 
ship or  tract  was  sold,  with  interest  there- 
on at  the  rate  of  twenty  per  cent,  per  an- 
num, and  the  cost  of  reconveying  the  same 
at  any  time  within  one  year  from  the  time 
of  sale";  and  (6)  that  the  owner  could  col- 
lect of  the  state  his  share  of  the  surplus  pro- 
ceeds of  the  sale  within  three  years  after 
the  sale.  In  1862  was  passed  the  act  al- 
ready noted  (Acts  1852,  c  272),  providing 
tbat  the  state's  title  in  land  described  in 
the  deed  should  pass  to  the  grantee  "not- 
withstanding any  Irregularities  In  the  no- 
tices, or  failure  to  comply  with  the  provision 
of  the  act  under  which  the  sales  were 
made." 

The  contention  of  the  defendant  la  tbat 
the  title,  at  the  end  of  the  four  years  from 
tbe  notice  of  the  assessment  of  1844,  viz.  In 
May,  1848,  some  months  before  the  passage 
of  the  act  of  1848,  was,  by  operation  of  the 
statute,  completely  transferred  from  the 
plalntitTs  predecessors  to  the  state,  and  be- 
came vested  in  the  state  by  a  "perfect  and 
Indefeasible  title,"  "free  and  quit  from  all 
claims  of  the  former  owners":  or.  If  their 
entire  title  was  not  extinguished  by  the  lapse 
of  time  under  the  statute  of  1841,  it  was, 
nevertheless,  extinguished,  even  under  the 
act  of  1818,  by  the  action  of  the  state  in  un- 
dertaking to  sell  and  convey  its  titie,  wbeth- 
i>r  elTectually  or  not.  The  plalutifT  contends 
tbat  Acts  1818,  c.  65,  amended  the  act  of 
1841,  and  expressly  covered  lands  already 
forfeited  under  that  act,  and  conferred  upon 
tbe  original  owners  a  further  right  to  re- 
deem until  the  lapse  of  one  year  after  a 
sale  of  the  land  bad  been  effectually  made 
tinder  the  amending  statute;  tbat  is,  within  | 
one  year  after  the  state  parted  with  its  title. 
His  argument  is  tbat  this  right  of  redemp- 
tion with  which  the  former  owner  was  thus 
endowed  is  a  title  to  the  land  good  against 
all  the  world  except  the  state  and  its  gran- 
tees, and  that  such  title  continues  heritable 
and  conveyable  until  the  state  cuts  it  oft  by 
such  a  sale  and  conveyance  as  will  vest  the 
state's  title  In  a  purchaser. 

It  is  a  familiar  principle  that  when  a 
statute  imposing  or  enforcing  a  tax  or  other 
burden  on  the  citizen,  even  in  behalf  of  the 
state.  Is  fairly  susceptible  of  more  than  one 


Interpretation,  the  court  will  Incline  to  tbe 
Interpretation  most  favorable  to  the  citlsen. 
Partington  v.  Attorney  General,  L.  R.  4  H. 
U  122;  U.  S.  V.  Wigglesworth,  2  Story.  360, 
878,  Fed.  Cas.  So.  16,690;  Toiman  t.  Hobts, 
68  Me.  316.  If  the  statute  Imposes  a  penalty. 
It  Is  to  tbat  extent  a  penal  statute,  to  be 
construed  strictly  against  the  party  claiming 
the  penalty.  Hubttard  v.  Johnstone,  3  Taunt. 
177;  Dwar.  St  641.  If  a  statute  is  penal, 
even  though  it  Is  also  remedial.  It  must  be 
strictly  construed  (Abbott  v.  Wood,  22  Me. 
641-646);  and  a  statute  providing  for  the 
total  forfeiture  of  property  for  the  nonpay- 
ment of  one  tax  is  certainly  highly  penal. 
On  the  other  band,  statutes  enacted  to  relieve 
tbe  citizen  from  a  forfeiture  incurred  should 
be  construed  liberally.  Alter  ▼.  Shepherd, 
27  La.  Ann.  207;  Perley  v.  Jewell,  26  Me. 
101.  Applying  these  principles  to  tbe  ques- 
tion here  raised,  assuming  it  to  be  an  open 
question,  the  court  can  hardly  doubt  that  It 
was  the  Intention  of  the  legislature  in  the  act 
of  1848  to  recede  from  the  drastic  legislation 
of  1841  absolutely  appropriating  the  land  of 
the  citizen,  without  even  the  usual  Inquest 
of  office,  and  to  remit  to  him  some  Interest 
In  the  land  of  which  he  should  be  wholly 
deprived  only  when  the  state,  upon  due  pro- 
ceedings, sold  and  conveyed  its  interest  to 
some  grantee.  This  intention  is  made  more 
evident  by  some  Intermediate  legislation. 
In  1842  (Acts  1842,  c.  11)  the  iegislatmv 
opened  all  forfeitures  then  incurred,  and  con- 
ferred a  right  to  redeem  for  one  year  there- 
after. In  1845  (Acts  1845,  c  136)  was  an- 
other opening  of  forfeitures,  and  an  exten- 
sion of  the  lime  of  redemption  till  May  ], 
1846.  In  1848  (chapter  65,  above  cited)  thr> 
legislature  again  opened  all  forfeitures,  but 
this  time,  instead  of  fixing  a  particular  day 
when  tbe  forfeiture  should  again  become 
absolute  by  mere  lapse  of  time,  it  provided 
that  the  forfeiture  should  not  again  becomo 
absolute  until  one  year  after  the  land  had 
been  advertised,  sold,  aud  conveyed  by  the 
state  officials  as  prescribed  in  the  act  This 
later  act  must  prevail  over  any  inconsistent 
provisions  in  the  earlier  act  of  1811,  even 
though  such  provisions  are  not  in  terma  re- 
pealed. 

The  defendants,  however,  claim  that  there 
ta  a  distinction  between  those  cases  in  which 
the  land  had  been  already  wholly  forfeited, 
as  in  this  case,  and  those  In  which  the  owner 
had  an  existing  right  of  redemption  at  the 
time  of  tbe  passage  of  the  act  of  August  10. 
1848;  that  in  the  hitter  cases  the  right  of 
redemption  was  continued,  leaving  a  titie 
In  the  former  owner  until  he  failed  to  pay 
after  one  year  from  sale,  while  In  the  former 
cases,  in  which  the  former  owner's  title  had 
been  wholly  devested,  such  owner  had  no 
titie,  and  could  only  acquire  a  titie  by  mak- 
ing the  payment  The  argument  is  that  tbe 
state,  by  the  act  of  1818,  while  it  continued 
a  title  not  then  wholly  devested,  did  not  ex 
tI  termini,  restore  a  title  which  had  then 
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batn  wboUy  devMted,  bat  ooily  offered  to  do 
■0  on  condition  the  former  owner  Bltould 
pay  the  tozea,  eto.,  and  that,  00  surti  pay* 
ment  havlDg;  been  laada  In  this  ease,  the 
mwdecesson'  at  the  pfadotUI  never  obtalaeJ 
eren  the  les*t  title  nnder  tbat  act. 

We  cannot  find  anj  aoclt  distinction,  ex> 
praned'  or  luidied.  In  the'  statute  of  1848.  It 
expressly  naiiias<  lands  "forfeited,"  and  alao 
lamda  that  "may  become  forfeited,"  aa  thoac 
to  be-«Seeted  by  Its  pnyrlsiens.  Both  clanea 
were  to  be  treated :  altke,—4Mth  t»  be  listed, 
advertlBed,  aad  'gold.  Both  ccatal  be  redeen*- 
ed  from  the  land  aigieot  before  sale.  Tlia 
"rtl^t  to  redeem  the^  sama^'  from  the  pw* 
chaser  waa  exteBd«d  to  bothi  Tbia  waa  not 
a  mere  right  te  purchase,  glylng  d»  present 
tlttei  It  was  eipressly  "a  right  to  redeem." 
That' phrase,  in  law,  impUea  more,  than  a 
right  to  acquire.  It  ImpUea  a  right  to  dis- 
encumber (to  liberate)  from  a  Uen  or  clalOi. 
Cent.  Diet.  We  are  conTinced  that  the  legb- 
latore.  In  the  act  of  1848,  Intended  to,  and 
did,  reduce  its  once  absolute  title  to  a  Uen,  to 
again  become  absolute  only  In  the  state's 
^raotee  after  one  year  of  sale,— Intended 
to,  and  did,  take  off  the  forfeiture  already 
accrued,  and  as  to  such  landa  recognized  a 
tttle  still  existing  In  the  former  bwners,  sub- 
ject only  to  the  superior  title  of  the  state. 
Thla  legislative  action  and  intent  were  suffi- 
cient to  revive  in  the  former  owners,  the 
plaintiff's  predecessors,  a  title  as  good  as  be- 
fore against  all  parties  but  the  state  and  Its 
grantees.  This  title,  until  extinguished  by 
proper  proceedhigs  under  the  statute,  is  aa 
h^table  and  conveyable  as  that  of  the  own- 
er of  ai)y  equity  of  redemption. 

But  we  thlnli  the  question  Is  not  now  an 
open  one.  In  Griffin  v.  Creppin,  00  Me.  270 
(1872).  the  defendant  claimed  that  the  land 
had  been  forfeited  to  the  state.  The  court 
s,Hld:  "Assuming  there  had  been  such  for- 
feiture, the  evidence  falls  to  show  any  title 
in  the  defendants  by  which  they  can  Justify 
aa  against  the  plaintiff,"— and  rendered  Judg- 
ment for  the  plaintiff.  Tbe  clear  import  of 
the  decision  Is  that  since  the  statute  of  1848, 
at  least  the  forfeiture  to  the  state  is  not  so 
comirieto  and  absoiate  as  to  deprive  the  for- 
mer owners  of  rights  of  action  against  stran- 
gers. Later  the  question  was  again  express- 
ly raised,  considered,  and  decided  in  a  real 
action.  O&andler  v.  WllBon,  77  Me.  76.  Tbe 
defendant  in  that  case  deralgned  from  a  tax 
sale  and  deed,  with  tbe  same  want  of  de- 
scription as  in  this  case,  as  appears  by  the 
papers  in  the  case,  though  not  In  the  pab- 
llshed  report  The  defendant  conceded,  as 
the  court  adjudged,  that  he  had  no  title,  but 
he  set  up  tbe  same  defense  as  here,— that  the 
plaintiff's  predecessors  in  title  had  utterly 
lost  title  through  absolute  and  complete  for- 
feiture to  the  state  for  nonpayment  of  state 
taxes,  so  that  the  state  had  the  absolute  title, 
and  the  plaintifTs  predecessors  had  no  title 
or  interest  whatever.  The  plaintiff  admitted 
that  the  tax  proceedlnga  wMe  regular  «iougii 


to  create  a  forfaitnre  to  tte  atatc^  bat 
tended  that  there  remalacd  aneb  a  right  ta 
redeem  fron  fotf cituie  a*  gave  fata  predecea- 
ao*s  and  hlmadf  a  title  good  against  all  per- 
sona except  tkB>8tate  and.  Its  gzantsea  i»d<fr 
effectual  canveyaBcas.  In  renderlag  Jndg- 
ment  for  the  plaintiff,  tbe  cowt  neeesaarily 
sustained  this  contentio»,  and  overruled  that 
of  the  defendant.  In  the  opinion  tbe  court 
said  (Peters,  C  J.):  "In  btuA  case  tbe  sute 
has  tbe  land,  not  to<  keei),— not  to  nae,— but 
to  sell  for  the  taxes.  The  stata^  In  ^lew  of 
all  tbe  statutory  reqwtrcments,  ba>  bat  a  lies 
upon  the  land." 

The  tax  proceedhigB  In  that  case  were  for 
the  tax  of  1866,  but  there  haa  been  no  lagisla. 
tkm  since  1848  impairing  tbe  effect  of  that 
statute  upon  the  tiuestlaik  here  invelved.  Tbe 
same  provisions  are  practically  embodied  in 
Her.  St  1871,  c.  ev  »  71-76. 

The  defendant  howerer,  invokes  the  case 
of  Hodgdon  v.  Wight  38  Me.  326  (18S3).  aa 
equally  decisive  the  other  way,  and  claims 
that  it  has  so  long  remained  a  rule  of  prop- 
erty unquestioned  in  thto  state,  and  se  many 
investments  have  been  made  and  obligationa 
incurred  upon  the  credit  properly  g/twea  H 
as  an  authoritative  exposition  of  the  law.  It 
should  now  be  upheld,  even  against  tbe  later 
decisions  (1872-1885),  and  even  though  erro- 
neous in  principle.  We  fully  recognise  the 
principle  of  stare  decisis,  but  we  do  not  un- 
derstand the  case  of  Hodgdon  v.  Wlgtit  as 
explicitly  and  necessarily  Involving  a  deci- 
sion of  the  question  contraiy  to  the  declskm 
in  Chandler  v.  Wilson,  whatever  the  language 
of  tbe  court  may  tndlcato  were  its  views 
upon  the  question.  It  is  the  necessaty  deci- 
sion, not  the  reasoning  nor  the  aasTUHptlona, 
that  should  be  taken  aa  tbe  rule  eataUlahed 
Hodgdon  v.  Wight  was  a  proceeding  by  pe- 
tition for  partition,  origlnaUy  against  i>ersons 
unknown,  the  plaintiff  claiming  2,583  acres 
in  tbe  township.  The  defendants  Wigfat  and 
Brown  came  In,  and  by  brief  statement  al- 
leged title  in  themselves  to  6,244  acres,  in 
common  and  undivided,  with  otbera,  in  the 
same  township.  Tbe  plaintiff,  by  counter 
brief  statement  alleged  that  out  of  tbe  6,214 
acres  claimed  by  tbe  defendants  he  was  en- 
titled to  his  2,588  under  a  sale  and  ctmvey- 
ance  to  one  Stanley  by  tbe  state  t«r  nonpay- 
ment of  the  state  tax  of  18^  The  only 
question  considered  was  wtieth^  the  state 
had  acquired  any  title  to  tbe  laad.froaa  the 
failure  of  the  owners  to  pay  the  state  tax  of 
1842.  The  contentions  of  the  defendants  la 
that  ease  were  (1)  that  the  tax  b«d  beea 
paid;  (2)  that  the  atate  bad  waived  its  tiUe 
by  afterwards  assessing  the. land  as  owned 
by  their  predecessoia;  (3)  that  tbe  state  was 
bound  by  the  statement  of  its  treasoter  or 
ills  cierli:  to  their  predecessors  that  the  tax 
had  been  paid.  Tbese  coirtentions  w«e  over 
ruled,  and  It  was  decided  by  the  court  that 
the  state  had  acquired  a  title  for  tbe  nan- 
payment  of  the  tax. 

Tbe  defendants  aloe  maie  tbe  point  tbat 
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the  land  ageat  had  bo  authority  to  -sell,  and 
that  his  proceedings  w^  iKrt  In  ocmformlty 
to  law.  The  court  tamed  this  point  aside  by 
saying  that  It  was  deatractlve  of  the  de- 
fendants' own  right  to  appear  and  contest. 
The  question  whether  the  former  owner  or 
hlB  Buccessors  in  title  hod  a  right  to  redeem 
the  land  fnun  the  state's  title  was  not  con- 
sidered, and  does  not  appear  to  have  been 
presented  or  eyen  mooted.  The  conrt,  after 
disposing  of  the  Tarlous  oblectlona  to  the 
state's  title,  conctaided  Us  opinion  as  foV- 
lowa:  "If  ttte  state  had  acquired  a  title,  that 
of  the  purchaser  from  it  has  been  admitted, 
and  all  defects  In  the  proeecdings  cured  by 
the  act  aipprored  on  April  28,  1802,  which 
provides  that  any  deeds  given  by  the  land 
agent,  for  lands  sold  for  allegeu  forfelturea 
to  the  state,  shall  vest  In  the  grantee  ail  the 
interest  of  Use  state,  notwithstanding  any 
irregularities  in  the  notices  or  failure  to  com- 
ply with  the  provision^  of  the  acts  under 
which  said  Bales  were  made." 

For  some  reason,  perhaps  because  neces- 
sary to  their  own  title  to  these  and  the  re- 
maining acres,  the  defendants  admitted  tha^ 
the  plaintiffs  were  grantees  of  whatever  title 
the  state  bad  acquired,  and  thus  prevented 
a  decision  of  the  question  whether  there  re- 
mained to  the  defendants  a  rlgJt  to  redeem 
which  would  have  been  a  title  good  against 
strangers  to  the  state's  title. 

We  think  it  clear  the  cases  are  widely  dif- 
ferent Griffin  T.  Creppln,  Chandler  v.  WIl- 
son,  and  the  ease  at  bar  are  ah  cases  where 
one  party  represented  the  original  title,  and. 
without  denying  the  state's  superior  title, 
did  deny  that  the  other  party  hau  acquired 
that  title,  and  hMisted  that  there  stUl  re- 
mained to  him  enough  of  the  original  title 
to  maintain  the  action  against  strangers.  In 
Hodgdon  v.  Wight  there  were  no  such  con- 
tentions. There  was  no  decision  against 
them.  There  was  no  occasion  tor  such  a  de- 
cision, since,  80  lar  as  the  report  of  the  case 
shows,  the  defendants  did  not  InvtAe  as  a 
title  a  right  to  redeem  under  the  statute  of 
184&  They  contested  the  original  forfeit\ire 
only.  Bnt,  whatever  be  the  view  now  taken 
of  that  case,  it  is  now  declared,  after  full 
and  deliberate  recoiBstderatlcm,  that  the  de- 
cisions in  Griffin  v.  Creppln,  60  Me.  270,  and 
in  Chandler  v.  Wilson,  77  Me.  76,  are  affirm- 
ed; and  that  so  far  as  the  opinion  in  Hodg- 
don V.  Wight,  36  Me.  826,  and  the  dicta  in 
Adams  V.  Larrabee,  46  Me.,  on  page  518,  also 
cited  by  the  defendants,  conflict  with  those 
'        decisions  and  the  cme  sow  made,  they  are 

overruled. 
'  We  may  add  that  we  think  the  defendants 

'  must  be  mistaken  in  their  belief  that  In  reli- 
'  ance  upon  Hodgd<m  v.  Wight  many  and 
large  investments  have  bera  made  in  tax 
'  titles  based  upon  sales  and  deeds  like  those 
in  this  case.  We  do  not  see  how  the  case  of 
Hodgdon  v.  Wight  should  lead  such  invest- 
ors to  believe  that  It  was  not  neeessary  for 
uiem  to  take  case  that  the  sale  and  deed 


from  the  state  to  themselves  and  tUelr  prede- 
cessors were  eij:ectual  to  convey  to  them  the 
state's  title.  It  is  a  familiar  and  long-known 
legal  principle  that,  If  the  description  in  a 
conveyance  be  so  uncertain  that  it  cannot  be 
known  wnat  land  was  intended  to  be  con- 
veyed, the  conveyance  is  void.  If  such  In- 
vestors did  not  acquire  even  ttia  state's  title, 
they  are  not  injured  In  the  least  by  any  de- 
cision of  this  court  holding  that  the  original 
owner,  notwithstanding  his  default,  still  had 
a  heritable  and  conveyable  interest  in  the 
land,  which  continues  in  him  and  his  suc- 
aeasess  until  the  state  aces  fit  to  effectually 
convey  Us  own  title.  What  claims  such  in- 
-(■cstors  may  have  upon  the  state  by  rea- 
son of  the  inefflcaoy  of  the  sales  and  con- 
veyanaee  to  pass  its  title  are  matters  solely 
between  them  and  the  state.  However  much 
we  may  regret  the  losses  sustained  by  reli- 
ance upon  such  sales  and  deeds,  we  cannot 
consider  them  here.  This  court  has  never 
decided  that  snch  sales  and  deeds  were  ef- 
fectual to  pass  the  state's  title  in  any  case 
where  the  question  was  raised. 

An  argument  ab  inconvenientl  is  also 
urged,  viz.  that  such  a  construction  of  the 
statutes  will  cripple  the  state's  revenues  by 
encouraging  the  owners  of  wild  land  in  un- 
incorporated places  to  allow  the  taxes  upon 
their  land  to  remain  unpaid.  We  have  given 
this  argument  full  consideration,  and  liave 
scanned  the  statutes  the  more  carefully  by 
reason  of  it,  but  we  think  It  is  overborne  by 
the  language  of  the  statutes  as  interpreted 
by  previous  decisions.  The  inconvenience 
must  be  left  to  the  legislature  to  remedy. 

Some  comment  was  made  In  argument 
npon  the  fact  that  since  the  state  deed  to 
McOriltis,  In  1848,  he  and  his  successors  have 
paid  the  successive  annual  taxes  upon  the 
demanded  land.  The  defendant,  however, 
does  not  and  could  not  aucceesfnlly  claim 
that  under  ttie  law  of  this  state  such  pay- 
ment of  taxes  gives  him  any  title  against  the 
record  owner.  The  land  is  wild  land  and 
the  evidence  does  not  show  such  an  actual, 
visible,  exclusive,  and  continuous  occupation 
as  is  necessary  to  work  a  disseisin  of  the 
record  owner.  Slater  v.  Jepherson,  8  Cush. 
120;  Parker  v.  Parker,  1  Allen,  245;  Chand- 
ler V.  Wilson,  77  Me.  76;  Hudson  v.  Coe,  79 
Me.  83,  8  Atl.  249,  1  Am.  St  Rep.  288.  The 
payment  of  taxes  under  such  circumstances 
is  no  evidence  of  disseisin,  and  gives  no  color 
of  titie.  Little  V.  Megqnler,  2  Me.  176.  It 
was  also  suggested  in  some  cases,  argued 
at  the  same  time,  that  the  equities  of  the 
case  are  with  the  defendants,  since  they  and 
their  predecessors  have  paid  the  taxes  for  so 
many  years,  and  the  plaintiff  and  his  prede- 
cessors have  paid  no  taxes  since  1844,  and 
that  the  court  should  find  a  way  to  give  ef- 
fect to  those  equities.  On  the  other  hand. 
It  was  suggested  that  the  defendants  and 
their  predecessors  have  probably  taken  from 
the  land  tar  more  In  value  than  all  the 
■urns  paid  ont  by  them.    Ut  coorae.  all  aoch 
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saggeBtioDs  are  nnavaillng.  Whatever  oai 
sympathies,  we  must  ascertain  and  declan 
the  law  as  we  find  It  to  be,  howerer  harshly 
tt  may  seem  to  operate.  The  questions  raised 
In  this  case  are  not  questions  of  equity,  but 
purely  questions  of  what  Is  the  fixed  legal 
rule  of  property  established  by  positive  en- 
actment, and  by  apposite  Judicial  decisions, 
as  to  the  rights  of  a  landowner  to  redeem 
land  forfeited  for  nonpayment  of  taxes. 

We  have  stated  and  discussed  at  some 
length  the  contentions  and  arguments  ad- 
vanced. In  the  hope  of  making  an  exposition 
of  the  law  that  wUI  solve  some  of  the  ques- 
tions mooted.  In  doing  so  we  may  have 
written  more  or  less  dicta,  but  our  decision 
so  far  Is  only  this:  That  tmder  the  cited 
statutes  of  ISll  and  1&18  the  original  owner 
of  land  in  an  unincorporated  place,  forfeited 
to  the  state  for  nonpayment  of  state  taxes, 
still  has  a  heritable  and  conveyable  interest 
In  such  land,  good  against  strangers,  and 
continuing  as  agahist  strangers  until  the 
state  cuts  It  off  by  an  effectual  sale  and  con- 
veyance of  its  own  title;  and  that  the  alleged 
sale  and  conveyance  set  up  in  this  case  as 
made  by  the  state  are  not  effectual,  and  do 
not  extinguish  such  interest  of  the  original 
owner.  What  rights  in  the  demanded  land 
the  state  may  still  have,  or  how  It  may,  un- 
der present  or  future  legislative  enactments, 
enforce  those  rights,  or  how  the  defendants 
can  acquire  those  rights,  or  what  other  re- 
lief they  can  obtain,  are  not  decided  nor  con- 
sidered. 

The  only  remaining  question  Is  what  of 
the  title  of  the  former  owners  the  plaintiff 
deralgns  from  them.  The  two  parcels  de- 
manded are  lots  4  and  16,  In  the  township 
named.  The  evidence  shows  a  complete 
chain  of  title,  prima  facie  at  least,  from  the 
state  to  the  pialntlff  of  one  undivided  half 
of  each  lot,  and  no  more.  That  the  evidence 
does  show  so  much  Is  not  seriously  denied. 

According  to  the  terms  of  the  report,  the 
mandate  must  be: 

Judgment  for  the  plaintiff  for  one  undi- 
vided half  of  each  of  the  demanded  lots. 

Damages  to  be  assessed  at  nisi  prius  by 
the  presiding  Justice. 


RUMFORD   FALLS   POWER   CO.  v.  RUM- 
FORD  FALLS  PAPER  CO. 
(Supreme  Judicial  Court  of  Maine.    March  29, 
1901.) 

ACTION— ASSUMPSIT— COVENANT— EVIDENCB  — 
DAMAGES— NEW  TRIAL. 

L  By  an  indenture  between  the  plaintiff  and 
the  defendant,  the  former  conveyed  to  the  lat- 
ter the  perpetual  right  to  take  from  one  of 
the  plaintiirs  canals,  and  use,  subject  to  the 
conditions  named  in  the  indenture,  a  definite 
quantibr  of  water  per  second,  at  an  agreed  head 
and  fall,  durins  certain  days  and  hours,  for 
the  use  of  which  the  defendant  covenanted  to 
pay  a  fixed  yearly  rental.  The  indenture  con- 
tained a  covenant  upon  the  part  of  grantee 
"that  the  grantee  shall  not  use  at  any  time 
mot*  water  than  is  herein  granted,  or  than  it  is 


entitled  to  use  according  to  the  terms  hereof*; 
and  another  covenant.  In  which  was  the  fol- 
lowing provision:  "Neither  the  grantee,  iu 
successors  or  assigns,  shall  be  subject  to  aay 
damages  by  reason  of  any  default  herein,  except 
from  and  after  written  notice  of  snch  default 
from  the  grantor.  Its  successors  or  assigns,  or 
from  any  persons  or  corporations  injured." 
In  an  action  of  assumpsit  to  recover  com- 

Eensatlon  for  an  amount  of  water  claimed  t» 
_  ave  been  taken  and  used  by  the  defendant 
in  excess  of  .the  water  specified  in  the  indea- 
ture,  held,  that  If  water  was  taken  and  umsI 
by  the  defendant  in  excess  of  the  quantity  that 
it  had  a  right  to  use,  with  the  consent  of  the 
plaintiff,  and  under  such  circumstances  as  to 
raise  an  Implied  promise  upon  the  part  of  the 
defendant  to  pay  what  the  use  of  the  water  wai 
fairly  worth,  then  the  action  of  assumpsit  it 
proper,  and  the  only  form  of  actton,  except 
that  of  debt;  maintainable;  and  that  this  te 
precisely  what  was  claimed  by  the  plaintiS  at 
the  trial  as  shown  by  the  instruction  of  tht 
presiding  justice  to  the  jury. 

2.  Also,  that  the  fact  that  the  plaintiff  had 
conveyed  to  the  defendant  the  right  to  take 
and  use  a  precisely  defined  quantity  of  water 
did  not  prevent  the  parties  from  sabsequently 
making  a  new  and  independent  contract  as  t.i 
other  water,  the  ase  of  which  had  not  be^n 
conveyed.  Such  independent  subseqnent  wd- 
tract  might  be  written  or  oral,  express  or  im- 
plied. Nor  was  it  necessary,  before  anch  new 
and  independent  contract  could  be  made,  in  t*- 
lation  to  the  use  of  the  water  remaining  nndis- 
posed  of,  that  the  prior  Indenture  Bboold  be  in 
any  way  modifiprt  or  rescinded  by  the  parties 

8.  The  plaintiff  introduced  in  evidence,  rob- 
jeot  to  the  ciefeiidant's  objection  and  excepti-m. 
certain  bills  reordered  from  time  to  time  by  the 
plaintiff  to  the  defendant,  containing  charge- 
for  the  water  claimed  to  have  been  used  by  the 
defendant  in  excess  of  the  amount  specified  ii 
the  indenture.  Held  that,  for  the  purpose  of 
proving  the  implied  contract  relied  upon  bv  the 

glaintiff,  they  were  admissible  in  evidence  as 
aving  some  tendency.  In  connection  with  other 
facts  and  circumstances,  to  prove  such  a  cob- 
tract. 

4.  Upon  the  plaintiff's  motion  for  a  new  trial 
upon  the  ground  that  the  verdict  was  contrar? 
to  the  evidence,  in  that  the  amoant  of  dam- 
ages awarded  by  the  jury  was  too  amall.  th- 
court  Is  not  satisfied  that  the  amount  of  th» 
verdiot  was  so  manifestly  inadequate  as  to  jar 
tify  its  disturbance. 
(Official.) 

Exceptions  from  superior  court.  Cnmb«'- 
land  county. 

Action  by  the  Rnmford  Falls  Power  Com- 
pany against  the  Rnmford  Falls  Paper  Oli- 
pany.  Verdict  for  plaintiff.  Motion  by  plata- 
tiff  to  set  aside  exceptions  by  defendant 
Overruled. 

Argued  before  WISWELL,  C.  J.,  and  EM 
ERY,  WHITEHOUSB,  SAVAGBJ.  FOGLEIL 
and  POWERS,  JJ. 

J.  W.  Symonds,  D.  W.  Snow.  C  S.  Cook.  C. 
L.  Hutchinson,  H.  B.  Cleaves,  and  Q.  D.  Bis- 
bee,  for  plaintiff.  W.  H.  Clifford.  EI.  C.  V.r- 
mi,  N.  Clifford,  and  BenJ.  Thompson,  for  de- 
fendant. 

WISWELL,  C.  J.  This  case  presents  tb^ 
somewhat  novel  situation  of  botb  partiet 
desiring  that  the  verdict  should  be  set  aside 
the  one  upon  exceptions,  and  the  otfaer  upor. 
a  motion  based  upon  the  ground  that  tht 
verdict  was  against  the  evidence,  wlille  eact 
resists  the  contention  of  the  other. 
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Defendant's  exceptions:  At  the  time  of 
the  execution  of  ttie  indenture  hereinafter  re- 
ferred to  the  plalntitF  was  the  owner  of  land 
upon  both  sides  of  the  Androscoggin  river  at 
Rumford  Falls,  and  had  erected  dams  and' 
bad  built  canals  for  the  accumulation  of  the 
water  of  the  rlyer  for  the  production  of 
power,  and  for  the  purpose  of  conveying  the 
water  to  the  variouB  manufacturing  plants 
that  had  been  or  that  might  be  erected.  It 
also  owned  a  tract  of  land  aTailable  for  the 
erection  of  such  manufacturing  establish- 
ments. 

By  an  Indenture  dated  August  1,  1S92,  be- 
tween the  plaintiff  and  the  defendant,  the 
former  conveyed  to  the  latter  the  land  uiton 
which  its  mill  has  been  erected,  and  also 
the  perpetual  right  to  take  from  one  of  the 
plaintiff's  canals,  and  use,  subject  to  the  con- 
ditions named  in  the  indenture,  a  definite 
quantity  of  water  per  second  at  an  agreed 
head  and  fall,  during  certain  days  and  hours, 
for  the  use  of  which  the  grantee  covenanted 
to  pay  a  fixed  rental,  payable  quarterly.  The 
indenture  contained  a  covenant  upon  the 
part  of  the  grantee  "that  the  grantee  shall 
not  use  at  any  time  more  water  than  is  here- 
in granted,  or  than  it  is  entitled  to  use  ac- 
cording to  the  terms  hereof."  Ana  also  an- 
other covenant  as  follows:  "The  grantee 
agrees  with  the  grantor  that  the  grantee,  its 
successors  and  assigns,  will  promptly  do, 
pei'form,  and  abide  by  all  the  things  stipu- 
lated for,  or  contemplated  to  be  done  or 
omitted  by,  the  grantee,  its  successors  or  as- 
signs, subject,  nevertheless,  to  the  provision 
that  neither  the  grantee,  its  successors  or 
assigns,  shall  be  subject  to  any  damages  by 
reason  of  any  default  herein,  except  from 
and  after  written  notice  of  such  default  from 
the  grantor,  its  successors  or  assigns,  or 
from  other  persons  or  corporations  injured." 

Xltis  action  Is  assumpsit  upon  an  account 
annexed  to  the  writ,  wherein  the  plaintiff 
seeks  to  recover  compensation  for  an  amount 
of  water  taken  and  used  by  the  defendant 
in  excess  of  the  water  specified  in  the  inden- 
ture. The  defendant  contends  that  the  plain- 
tiff has  misconceived  its  remedy;  that  if 
the  defendant  had  taken  and  used  water  In 
excess  of  the  amount  specified  in  the  Inden- 
ture it  would  be  liable  in  damages  for  a 
breach  of  Its  covenant,  but  only  -"from  and 
after  written  notice  of  such  default  from 
the  grantor,"  in  accordance  with  the  terms 
of  the  covenants  above  quoted.  Counsd  for 
defendant,  in  accordance  with  this  conten- 
tion, requested  the  court  to  rule  that  the  ac- 
tion could  not  be  maintained  in  this  form, 
and  excepts  to  the  refusal  to  so  rule,  and 
also  to  an  instruction  to  the  Jury,  stated  as 
follows  in  the  bill  of  exceptions:  "In  the 
cbaige  to  the  Jury  the  court,  after  stating 
tbe  elements  from  which  an  implied  con- 
tract may  exist,  instructed  that  if,  from  the 
evidence  before  them,  they  found  an  implied 
contract  to  have  existed  between  the  plain- 
tiff and  defendant  to  the  effect  that  defend- 


ant was  to  pay  plaintiff  a  fair  price  for  what. 
If  any,  ex(«sa  water  it  used  of  the  plaintiff, 
then  this  action  could  be  maintained,  and 
that  plaintiff  would  be  entitled  to  recover 
what  such  excess  water  so  osed  was  falriy 
and  reasonably  worth." 

The  position  of  defendant's  counsel  would 
undoubtedly  be  correct  if  the  action  was 
based  upon  the  indenture  or  the  covenants 
therein  contained.  But  the  fact  that  the 
plaintiff  had  conveyed  to  the  defendant  the 
right  to  take  and  use  a  precisely  defined 
quantity  of  water  did  not  prevent  the  par- 
ties from  subsequently  making  a  new  con- 
tract as  to  other  water  the  right  to  use  which 
bad  not  been  conveyed.  Such  independent 
subsequent  contract  might  be  written  or  oral, 
express  or  implied. 

If  water  was  taken  and  used  by  the  de- 
fendant in  excess  of  the  quantity  that  it  had 
a  right  to  use,  with  the  consent  of  the  plain- 
tiff, and  under  such  clrciuasta'nces  as  to 
raise  an  implied  promise  upon  the  part  of 
the  defendant  to  pay  what  the  use  of  the 
water  was  fairly  worth,  then  the  action  of 
assumpsit  is  proper,  and  the  only  form  of 
action,  except  that  of  debt,  maintainable. 
This  Is  precisely  what  was  claimed  by  the 
plaintiff  at  the  trial,  as  shown  by  the  In- 
struction of  the  presiding  Justice  to  the  Jury 
above  quoted.  And  this  question  of  whether 
or  not  there  was  an  implied  promise  upon  the 
part  of  the  defendant  to  pay  for  this  water 
in  excess  was  one  of  the  questions  submitted 
to  the  Jury,  and  decided  in  favor  of  the  plain- 
tiff. 

It  is  urged  that  the  familiar  principle  that 
the  law  does  not  imply  a  contract  where  an 
express  one  has  been  made  is  applicable  to 
this  case  because  of  the  provisions  of  the  In- 
denture. We  do  not  think  so.  The  indenture 
conveyed  the  right  to  use  a  definite  amount 
of  water.  It  contained  no  provision  as  to  the 
use  of  the  remaining  water,  except  the  cove- 
nant of  the  grantee  that  it  would  not  take 
more  water  than  the  amount  specified.  But 
this  covenant  did  not  prevent  the  making  of 
a  subsequent  contract  in  relation  to  the  wa- 
ter the  use  of  which  had  not  been  disposed 
of.  The  plaintiff  having  conveyed  the  right 
to  use  a  portion  of  the  water  running  in  its 
canal,  and  having  retained  the  use  of  the  re- 
maining water,  might  sell  or  make  a  contract 
In  relation  to  the  use  of  the  remaining  wa- 
ter with  the  defendant,  or  with  any  one  de- 
siring to  use  it  for  the  production  of  power; 
and,  in  the  absence  of  an  express  contract  in 
relation  thereto,  an  Implied  contract  might 
be  found  to  exist  from  the  circumstances  at- 
tending its  use.  Nor  was  it  necessary,  before 
such  new  ana  Independent  contract  could  be 
made,  in  relation  to  the  use  of  the  water  re- 
maining undisposed  of,  that  the  prior  inden- 
ture should  be  in  any  way  modified  (h*  re- 
scinded by  the  parties. 

We  are  not  asked  by  the  defendant  to  set 
aside  the  verdict  upon  the  ground  that  the 
evidence  did  not  show  an  implied  promise  of 
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the  defendant  to  pay  for  the  water  taken  and 
used  by  It  In  fact,  the  evidence  Is  not  made 
a  part  at  the  exceptlona,  and  the  defendant 
reslaM  the  plaintiff's  motion  to  set  aalde  the 
verdict  because  of  the  Inadequacy  of  the 
amount  found  by  the  Jury  to  be  doe  the 
plaintiff.  The  refusal,  therefore,  of  tue  pre- 
siding justice  to  rule  that  the  acaon  iras  not 
maintainable,  and  his  Instrucuons  to  the 
Jury  relative  to  an  implied  contract.  w«re 
proper. 

Exception  was  also  taken  to  tne  Introduc- 
tion in  evidence,  subject  to  the  defendant's 
objection,  of  "certain  bills  from  time  to  time 
rendertid  by  plaintiff  to  defendant,  contain- 
ing, among  other  items,  items  of  excess  wa- 
ter allegwl  to  have  been  used  by  the  defend- 
ant before  the  presentation  of  said  account." 
It  Is  urged  that  these  were  not  such  notices 
as  are  required  by  the  covenant  above  quot- 
ed, and  that  they  were  not  evidence  of  any 
Implied  contract.  These  bills  were  not  offer- 
ed as  notices  under  the  covenant  ccmtained 
in  the  Indenture.  W  e  have  already  seen  that 
the  action  was  not  based  upon  the  covenant, 
but  upon  the  Implied  promise  claimed  to  have 
been  made  subsequent  to  the  Indenture.  For 
the  purpose  of  proving  such  an  implied  eon- 
tract  tbey  were  certainly  admissible  as  hav- 
ing some  tendency.  In  connection  with  the 
evtdt>n(«  of  other  facts  and  circumstances, 
to  prove  such  a  contract  The  exceptlona 
munt  rnnnequentiy  be  overruled. 

Plaintiff's  motion:  The  Items  sued  In  th» 
plaintiff's  writ  consisting  almost  entirely  of 
charges  for  the  use  of  water  in  excess  of  that 
speolHed  In  the  Indenture,  amounted  in  the 
aggregate  to  the  snm  of  $12,437.12,  exclusive 
of  Interest  After  a  long  hearing  before  an 
auditor,  continuing  for  22  days,  he  allowed 
the  plaintiff  the  sum  of  $18,302.84,  exdusive 
of  interext  The  verdict  was  for  $14,111.20. 
The  plaintiff's  counsel  now  argue  that  this 
amoimt  was  manifestly  inadequate,  relying 
mainly  upon  tne  claim  that  the  plaintiff's  tes- 
timony proved  conclusive  thai  the  defend- 
ant hud  used  the  amount  of  water  sued  for  In 
excess  of  the  amount  that  It  had  the  right 
to  use  by  virtue  of  the  grant  to  it  subject, 
Bt  most  to  the  possibility  oi  very  slight  va- 
riation In  the  accuracy  of  the  measurements. 

But  even  If  this  were  conceded,  the  quan- 
tity of  the  water  used  was  not  the  only  ques- 
tion Involved.  Quite  as  important  a  question 
was  as  to  what  would  be  a  fair  and  reason- 
able compensation  for  the  amount  of  water 
used.  The  rental,  fixed  by  the  indenture  for 
the  use  of  the  water  sold,  does  not  neces- 
sarily determme  what  would  be  a  fair  com- 
pensation for  the  use  of  more  water  from  the 
same  canal.  The  plaintiff  having  granted  to 
the  defendant  the  use  of  a  definite  quantity 
of  water  for  a  rental  of  $20,000  per  annnm. 
It  is  quite  conceivable  that  a  fair  price  for 
the  use  of  water  in  addition  to  the  amount 
■pedfled.  taken  from  the  same  canal,  would 
be  a  much  lower  proportional  rate.  This 
wonld  depend  upon  the  demand  for  the  addi- 


tional water  during  the  period  that  it  was 
taken  and  used,  as  well  as  upon  other  dr- 
cnmstanees  and  conditions. 

Besides,  the  Jury  could  only  give  compen- 
aatton  in  this  form  of  action  for  the  nae  of 
so  much  water  as  was  foimd  to  have  been 
taken  under  circumstances  from  which  a 
promise  to  pay  therefor  might  be  implied. 
These  questions  were  pure  questions  of  fact, 
and  peculisjrly  within  the  province  of  the  Ju- 
ry to  decide.  The  evidence  does  aot  aatlsfr 
ua  that  the  verdict  should  be  disturbed. 

Defendant's  exceptions  and  plaintiff's  mo- 
tloa  overruled.   Judgment  oo  the  verdict 


UNION  WATEB-POWER  (».  t.  CTTT  OF 

LEWISTOX. 
(Supreme  Jadidal  Ooiirt  of  Maine.  Mardi  27, 
1901.) 
LBAm>-CONSTaUX7riON— WATER  POWKK. 
L  To  ascertain  the  rights  of  parties  which 
depend  upon  the  construction  of  a  leas«s  tb( 
sHuatioa  of  tba  partiest  the  acts  to  be  per- 
formed omder  it,  asd  the  time,  place,  and  bub- 
ner  of  perform anoe,  may  be  considered.  The 
Intention  of  the  pai-ties  is  to  be  ascertained  by 
an  examinartion  at  the  whole  instriiiBeDt,  and  of 
its  effect  npaa  amy  proposed  constmctioB,  and 
sach  a  eoootruction  should  be  adopted  as  will 
carry  that  intention  into  effect,  although  a  sb- 
gle  clause  alone  considered  would  lead  to  a  dif- 
ferent construction. 

2.  Held,  that  the  lease  of  the  Franklin  Ooia- 
pany  conveyed  to  ttie  city  of  IJewiston  the  ri^bt 
to  use  600  horse  power  for  pumping  and  dif- 
trlbntittg  water  to  its  inhabitants,  and  that  t!ii-< 
right  eontinaes,  although  the  city  of  Lewistoo 
has  elected  to  take  its  water  from  Wilson  pocd. 
and  not,  as  formerly,  from  the  Androscosgia 
river. 

8.  The  negotiations  leading  np  to  the  lease. 
the  evident  understanding  of  all  parties  at  thf 
time  it  was  made,  tlie  large  price  paid  by  the 
city  of  Lewiston,  most  of  which  wonld  be  lost 
if  plninttfrs  claim  shonld  lie  sostained,  and  tit 
evident  parpoRe  of  the  city  to  obtain  a  snppiy 
of  water,  either  from  the  river  or  the  poQi,  a< 
it  might  elect  with  power  to  pnmp  it,  lead  ir- 
resistibly to  this  conclnsian. 

(Oflicial.) 

Report  from  supreme  Judicial  conrt,  Andro- 
scoggin county. 

Action  by  the  Union  Water-Power  Compa- 
ny against  the  City  of  Lewiston.  Case  re- 
ported.   Judgment  for  defendant 

Case  for  dlvertiag  water.  The  d^enae  was 
that  whatever  water  was  drawn  or  diverted 
was  done  by  right  and  by  authority  of  tb* 
Franklin  Company,  the  pialntUTs  predecessor 
In  title,  anvl  by  mutual  agreement  between  the 
parties,  by  lease  and  other  writiagB.  tor 
which  it  paid  the  snm  of  $200j00a 

Argued  before  WISWKLL,  C  J.,  and  EM- 
ERY, WUITEHODSE,  STROUT.  aad  FOG- 
LER,  JJ. 

3.  B.  Cotton,  W.  H.  White,  S.  M.  Carter.  J. 
W.  Symonds,  D.  W.  Snow,  C.  S.  Cook,  and  C. 
ij.  Hutctiinson,  for  plaintiff.  E.  Foster,  O 
U.  Hersey,  and  J.  L.  Beade,  for  defendant 


STROUT,     J.    The     contention 
these  parties  depends  \m^  the 
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of  tiw  following  pnrrUdon  of  a  lease  from  tbe 
Fraaklln  Oompany,  predeceaaon  In  title  to 
tbe  plaintiff,  to  tb«  chy  Of  JLewteton,  on  No- 
vember 5.  1887: 

"Now,  thecefere,   ka  eeiwidetation  of  the 
premises  and  the  sum  of  010(167  hereiaafter 
named,   the   said   Franldiii    Oompany    bath 
demised,  let,  and  leased,  and  doth  hereby  de- 
mise, let,  and  lease,  to  said  city  of  Iiewlston 
and  Its  successors,  the  right  to  take  so  much 
water  eveiy  tw^ty-foor  (24)  boura,  for  do- 
mestic. Are,  mechanical,  manofactmilng.  and 
other  parpasea,  as  alx  hundred  (000)  horse 
power,  at  a  head  of  twenty-five  (25)  feet,  will 
pump  from  the  Aodreacoggin  river  above  tbe 
dam,  near  tbe  'Lincoln   Mill,'  so  called,  in 
aald  Lewleten,to  a  height  of  tw«  bxmdred  and 
twenty  (220)  feet,  twelve  (12)  boura  in  such 
twenty-four  (24),  aald  city  of  Lewiaton  and 
Its  sueoessoFs  to  have  the  right  to  pump  aald- 
abore-stlpulated  quantity  of  water  during  any 
part  or  all  of  the  twenty-four  (24)  hours; 
and,  for  the  same   consldenatlon,   tbe   said 
Frankltai  Company  hath   demised,   let,   and 
leased,   and   doth   heFehy  deaaise,   let    and 
lease,  to  aald  city  of  LewiRtoa,  and  its  sue-, 
cessors,  tbe  right  to  take,  In  tbe  alternative, 
said  supply  of  waiter,  for  tlie  purposes  afore- 
said, from  Wilson  pond.  In  Anbnm,  In  the 
said  cevnty  of  Andreacoggln.  provided  said 
city  of  liewlsteo  or  Its  successors  shall,  by 
due  corporate  act.  so  elect  at  any  time  here- 
after;  and  provided,  further,  that  tbe  water 
BO  taken  shall  not  exceed  In  quantity  the 
measure  above  set  forth,  nor  shall  the  rights 
herein   conveyed   exceed   the   extent   of   tbe 
present  legal  rights  and  privileges  of  said 
Franklin   Company   In    the   waters    of   said 
Wilson  pond;   and  provided,  further,  that,  in 
so  taking  and  using  said  water  from  Wllspn 
pond,  said  city  of  Lewlston  and  its  successors 
shall  not  endanger  tbe  safety  of  any  dams, 
gates,  or  works  whatsoever  of  said  Franklin 
Company,   its  suceessons  or  assigns,  which 
are  aem  erected  and  used  In  cenneetlon  with 
tbe  tnaters  of  said  Wllsua  pond,  or  which 
shall   hereafter  foe  -so  erected  and  used  by 
them;    and,  for  the -same  eooslderatlon,  the 
said    Fr&nklln   Company   hath  demised,   let, 
and  leased,  and  doth  hereby  demise,  let,  and 
lease,  to  said  dty  of  Lewlston,  and  its  suc- 
cessors, as  appurtenant  to  the  said  land  con- 
vej-pd  as  aforesaid  by  said  Franklin  Company 
to  said  city  of  Lewlston,  the  right,  privilege, 
a.nd  easement  of  drawing  from  said  Andro- 
scoggin river,  above  the  dam,  near  tbe  'Lin- 
coln Mill,'  so  called,  in  said  Lewlston,  water 
to  tbe  extent  of  six  hundred  (600)  horse  pow- 
er,   for   the   purposes   of   pumping   and   dis- 
tributing tbe  water  aforesaid  from  sala  river; 
provided,  tunwever,  that  for  said  six  himdred 
C<500)  borse  power  the  bead  shall  not  be  less' 
tban   twenty-five  (26)  feet,  nor  exceed  thirty 
[30;  feet. 

"To  bave  and  to  bold  said  water  and  water 
^ower,  and  the  right  privilege,  and  easement 
■M  draw  and  use  tbe  same,  .as  above  oescrib- 
>d,  to  said  dty  of  Iiewistioo  aad  its  suoces- 


sors  so  long  as  said  city  of  Lewlston  and  its 
successors  shall  continue  tbe  use  of  the  same 
for  the  purposes  aforesaid;  and  said  city  of 
Lewlston  covenants  and  agrees  with  said 
Franklin  Company,  and  Its  successors  and 
assigns,  in  consideration  of  the  premises,  to 
pay  said  Franklin  Company,  its  successors 
or  assigns,  upon  the  execution  and  delivery 
of  this  indenture,  the  sum  of  two  hundred 
thousand  dollars  ($200,000)." 

After  taking  water  from  tbe  Androscoggin 
river  for  some  years,  it  was  found  to  be  so 
impure  as  to  endanger  health,  and  the  city 
elected  to  take  its  supply  from  WUssn  pond, 
and  has  done  so  since  January  20,  1900.  The 
plaintiff  claims  that  the  grant  of  600  horse 
power  for  pumping  is  confined  to  pumping 
water  from  tbe  river,  and  that  the  right  ceas- 
ed When  tbe  city  took  it8  water  from  the 
IMnd.  The  defendant  claims  that  the  grant 
of  power  was  absolute,  and  can  be  exercised 
by  it  whether  the  water  pumped  comes  from 
the  river  or  the  pond.  The  dty  has  acted 
upon  Its  construction  of  the  lease;  hence  this 
suit 

That  tbe  language  of  .tbe  lease  is  suscepti- 
ble of  either  construction  Is  apparent  Tbe  un- 
derstanding and  Intention  of  the  parties  at 
the  time  the  lease  was  executed,  if  not  incon- 
sistent with  its  express  terms,  must  govern. 
To  ascertain  that  it  is  useful  to  look  at  tbe 
situation  of  the  parties,  the  objects  to  be 
attained,  and  the  acts  and  negotiations  lead- 
ing up  to,  and  culminating  In.  the  written 
contract.  As  was  said  by  Shepley,  J.,  in 
MerriU  v.  tiore,  2»  Me.  348:  "To  ascertain 
tbe  true  construction  of  a  written  contract 
the  situation  of  the  parties,  the  acts  to  be 
performed  unoer  It  and  tbe  time,  place,  and 
manner  of  performance,  may  be  considered." 

"The  intention  of  tbe  parties  is  to  be  as- 
certained by  an  examination  of  tbe  whole  in- 
strument and  of  Its  effect  upon  any  pro- 
posed construction,  and  such  a  construction 
should  be  axlopted  as  will  carry  that  inten- 
tion into  effect,  although  a  single  clause, 
alone  considered,  would  iMd  to  a  different 
construction."  Snow  v.  Fressey,  85  Me.  417, 
27  Atl.  272. 

Prior  to  1873,  tbe  city  of  Lewlston  was 
considering  the  subject  of  a  water  supply 
for  domestic  use.  In  that  year  the  legisla- 
ture, by  chapter  386  of  the  Special  Laws, 
authorized  Lewlston  and  Auburn  to  take 
water  from  Wilson  pond  for  "domestic  pur- 
poses, extinguishing  fires,  and  the  supply  of 
hotels,  livery  stables,  and  laundries  wltliin 
said  cities,"  but  not  "for  tbe  purpose  of  (im- 
pelling machinery,  nor  for  any  manufactur- 
ing purposes."  In  1876  (chapter  107.  Sp. 
Laws)  the  act  was  amended  by  allowing 
either  city  to  proceed  alone,  and  permitting 
water  to  be  taken  from  Wilson  pond  "or  the 
Androscoggin  river." 

In  March,  1875,  a  special  committee  of  tbe 
city  council  reported  that  they  nad  bad  tne 
water  of  Wilson  pond  and  of  the  Androscog- 
gin river  analyzed,  and  found  but  Uttle  dif- 
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terence  in  their  purity.  In  April,  1875,  act- 
ing under  the  act  of  1873,  as  amended  by  the 
act  of  1875,  the  city  elected  a  board  of  water 
commissioners  as  provided  In  the  act,  who 
were  directed  to  make  Investigation  of  the 
several  systems  of  water  supply.  February 
11,  1876,  the  Franklin  Company,  through  B. 
B.  Bates  and  others,  proposed  In  writing  to 
the  city  that  If  It  would  give  $200,000  for 
the  right  to  take  from  the  Androscoggin 
river  at  the  dam  whatever  water  It  may 
want  from  time  to  time  for  domestic,  fire, 
mechanical,  and  manufacturing  purposes.  In- 
cluding the  right  to  use  600  horse  power  for 
the  purpose  of  pumping  and  distributing  the 
same  and  of  repairing  the  waterworks  in 
case  of  need,"  "the  corporation  would  buy 
the  control  of  the  lakes,  and  employ  It  [the 
control]  for  the  promotion  of  the  general  in- 
terests of  your  city,"  and  expressed  the  be- 
lief that  the  Franklin  Company  would  sell 
to  the  city  for  $100  the  site  of  the  sawmill, 
"with  sufficient  land  for  a  pumping  station." 
March  7th  following,  William  B.  Wood  pre- 
sented to  the  city  council  a  memorandum 
as  the  understanding  of  the  Franklin  Com- 
pany of  what  the  city  was  to  receive  for 
$200,000.  This  memorandum  described  the 
land  to  be  conveyed,  and  the  water  and 
power  to  be  leased,  In  the  language  of  the 
lease  subsequently  made,  except  that  it  con- 
tained no  provision  for  taking  water  from 
Wilson  pond.  A  meeting  of  the  citizens  was 
called  for  April  22,  1876,  to  vote  upon  the  fol- 
lowing questions: 

"Shall  the  city  council  be  authorized  to  in- 
vest six  per  cent,  bonds  of  the  city,  to  the 
amount  of  two  hundred  thousand  dollars, 
providing  the  manufacturing  corporations  of 
the  city  shall  bay  the  control  of  the  lakes 
at  the  headwaters  of  the  Androscoggin  river, 
for  the  promotion  of  the  general  Interests 
of  the  city,  and  shall  also  secure  to  the  city 
the  following  rights: 

"(1)  The  right  to  take  from  the  head  of  the 
dam  or  from  Wilson  pond  all  the  water  want- 
ed for  domestic,  fire,  mechanical,  manufactur- 
ing, and  other  purposes,  with  600  horse  power 
.In  addition  for  pumping,  distributing,  and  re- 
pairing purposes. 

"(2)  The  sawmill  site  near  the  dam,  with 
about  forty  thousand  square  feet  of  land  and 
passageways  from  Main  street,  on  upper  and 
lower  levels,  with  the  right  to  lay  pipes 
across  the  canals  and  land  of  the  Franklin 
Company  to  Main  street" 

The  vote  was  in  Its  favor,  and  gave  the 
city  council  full  authority.  This  proposition 
upon  which  tne  citizens  voted  very  clearly 
expressed  the  Idea  that  the  power  for  pump- 
ing was  to  be  granted  absolutely,  whether 
the  water  used  by  the  city  was  taken  from 
tiie  river  or  from  Wilson  pond.  In  accord- 
ance therewith,  on  July  23,  1877,  the  city 
council  authorized  a  waterworks  loan.  At 
the  same  time  a  memorandum  of  agreement 
was  presented  by  the  Franklin  Company, 
which  provided  for  taking  water  from  the 


river  only.  To  this  agreement  the  city  ooon- 
cll  made  four  amendments,  the  first  two  oC 
which  only  are  of  Importance  here. 

"(1)  The  city  shall  have  the  right  to  take 
its  supply  of  water  from  Wilson  pond  sbonld 
it  so  elect  in  the  future. 

"(2)  The  city  shall  have  the  right  to  pnmv 
its  supply  of  water  during  any  part  or  all 
the  twenty-four  hours." 

These  amendments  clearly ,  imply  that  the 
city  council  expected  to  have  and  use  tht 
pumping  power  without  regard  to  the  source 
of  water  supply,  for  the  case  shows  that 
water  from  Wilson  pond  could  not  be  takea 
by  gravity,  but  must  be  pumped. 

The  Franklin  Company  adopted  these 
amendments,  and  on  August  7,  1877,  submit- 
ted a  new  memorandum  of  agreement,  or  the 
old  one  amended,  to  which  was  added,  "the 
right  to  take  its  supply  of  water  fr<Hii  Wil- 
son pond,  if  It  shall  so  elect  in  the  future, 
not  exceeding  in  quantity  the  measure  there- 
of above  set  forth." 

Then  followed,  on  November  R, '  1877,  a 
deed  from  the  Franklin  Company  of  the 
land  for  the  city's  works,  and  the  lease  in 
controversy,  and  a  waiver  by  the  other  mills 
of  their  prior  rights  to  water,  giving  the  city 
the  first  and  superior  right 

This  history  of  the  case  clearly  slwwa  Oiat 
the  citizens  of  Lewiston  when  tbey  voted, 
and  the  city  council  In  all  it  did.  understood 
that  the  city  was  acquiring  the  right  abso- 
lutely to  the  pumping  power,  to  be  ex«t:i8ed 
whether  the  water  for  the  city's  use  was  tak- 
en from  the  river  or  the  pond.  No  objection 
appears  to  have  been  raised  at  that  time  to 
this  view  by  the  Franklin  Company.  On  the 
contrary,  the  waiver  of  prior  rights  to  the 
water  by  the  Franklin  Company,  and  the 
other  mills  on  the  river  at  Lewiston,  execut- 
ed concurrently  with  the  lease,  recites  that 
the  city  had  appropriated  $200,000  '*for  the 
purchase  of  the  Franklin  Company  of  the 
'Old  Sawmill  Site,'  so  called,  tai  Lewiston,  for 
the  location  of  the  power,  machinery,  and 
certain  buildings  necessary  to  the  water- 
works for  said  city;  also  six  hundred  horse 
power;  and  of  so  much  water  for  domestic, 
fire,  and  other  purposes  as  said  power  will 
pump,"  etc.  Nothing  Is  said  about  taking 
water  from  the  river;  strongly  Indicating 
that  at  that  time  the  Franklin  Company  did 
not  entertain  the  idea  that  the  pumping  pow- 
er was  limited  to  taking  water  for  consump- 
tion from  the  river  only. 

The  only  phrase  in  the  lease  which  tends 
to  sustain  the  construction  claimed  by  plain- 
titf  are  the  words,  "pumping  and  distrlbnting 
the  said  water  from  the  said  river."  These 
words  were  in  the  original  draft,  when  the 
river  only  was  thought  of  as  the  source  of 
supply,  and  were  retained  in  the  final  draft 
probably  from  inadvertence,  because  cmitT*- 
ry  to  the  express  understanding  of  Lewiston. 
and  the  plain  implication  of  the  unaerstand- 
Ing  of  the  Franklin  Company.  To  allow  them 
to  be  of  controlling  force  wonld  be  an  iUta- 
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tratlon  of  the  maxim,  "Qnl  bscret  In  Utera 
h.ieret  In  cortlce." 

The  effect  of  adopting  the  construction 
cliiinied  by  the  plaintiff  may  be  looked  at  to 
aid  m  arriving  at  the  Intention  of  the  parties 
111  their  contract.  When  the  city  ceased  to 
take  Its  water  for  consumption  from  the  rlr- 
er,  it  left  in  the  dam  the  quantity  it  bad  been 
entitled  to  take,  to  be  utilized  by  the  mills 
for  power.  The  city  uses  no  more  power  to 
pump  the  water  from  the  pond  than  would 
bt"  necessary  to  pump  from  the  river.  Plain- 
tiff did  not  own  the  water  of  Wilson  pond. 
Tliut  was  a  great  pond,  as  defined  by  the 
colonial  ordinance  of  ld41-47,  and  was  the 
property  of  the  state,  held  in  trust  for  its 
[Citizens.  The  state  had  the  right  to  grant, 
and  did  grant  to  Lewlston,  the  right  to  take 
Us  water  from  the  pond.  The  plaintiff  was 
not  entitled  to  damages  for  such  taking. 
City  of  Auburn  v.  Union  Water-Power  Co., 
90  Me.  584,  38  Atl.  5S1;  Watuppa  Reservoir 
Co.  V.  City  of  Fall  River,  147  Mass.  MS,  18 
S.  E.  466,  1  L.  R.  A  466. 

According  to  plaintiff's  contention,  the 
:ity  received  for  its  $200,000  the  parcel  of 
and  which  the  Franklin  Company  offered  to 
:onvey  for  $100,  and  the  use  of  the  water 
md  the  pumping  power  for  the  few  years  it 
:ook  Its  water  from  the  river;  but  since  It 
changed  its  source  of  supply  it  has  lost  the 
>u)nplng  power,  and  takes  nothing  from  the 
>lnintlff  which  It  owned  or  haa  a  right  to 
•onvey.  The  city  expected  a  perpetual  right, 
ind  the  Franklin  Company  expected  to  grant 
t^  The  result  claimed  by  plaintiff  could  not 
inve  been  In  contemplation  of  either  party 
vben  the  lease  was  executed.  If  it  bad  been 
iipposed  that  such  result  would  follow  the 
xorclse  of  the  right  by  the  city  to  go  to  Wil- 
ou  pond,  it  is  inconceivable  that  the  city 
i-ould  have  paid  this  large  amount,  or  that 
lie  Franklin  Ciompany  would  have  asked  It 
Consequences  like  these  should  be  avoided, 
f  the  contract  can  fairly  be  construed  to  ac- 
ompllsh  it  A  single  phrase,  not  in  harmony 
>-ith  the  spirit  of  the  contract  and  the  object 
0  be  attained  by  it  shonld  not  be  allowed 
y  produce  this  dfect 

'^reat  stress  is  laid  by  the  counsel  upon  the 
onvenlence  of  the  plaintiff  In  taking  water 
i-om  the  pond,  its  outlet  being  Into  the  An- 
i-oscoggln  river,  on  account  of  its  proximity 
>  Lewlston,  In  case  of  shortage  of  water. 
;ut  this  convenience  must  yield  to  the  neces- 
ity  of  pure  water  for  domestic  uses,  where 
le  legislature  deems  such  necessity  to  exist 
ity  of  Auburn  v.  Union  Water-Power  Co., 
.ipra. 
I3ut  the  argument  of  convenience  has  little 
>rce  when  the  facts  are  considered.  The 
ipply  of  water  to  Wilson  pond  is  15,000,000 
allons  dally.  Lewlston  can  consume  not 
rer  1,000,000  gallons  dally,  probably  much 
SB  than  that— less  than  one-fifteenth  of  the 
Ipply.  All  the  remainder  is  subject  to  plaln- 
Bt's  use  for  manufacturing  purposes.  The 
Liaatlty  taken  by  Lewlston  Is  comparatively 
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so  small  that  Its  withdrawal  from  the  pond 
cannot  perceptibly  lessen  the  size  of  the 
stream  at  its  outlet.  An  equal  quantity  Is 
left  In  the  river  for  plaintiff's  use,  which  oth- 
erwise would  t>e  withdrawn. 

To  effectuate  the  Intentions  of  the  parties, 
the  contract  should  be  read  as  "pumping  and 
distributing  the  said  water  from  the  said 
river  or  from  Wilson  pood."  Such  transposi- 
tion of  the  words  of  the  lea^e  will  effectuate 
the  evident  Intention  of  both  parties  at  the 
time  the  lease  was  executed,  and  is  in  har- 
mony with  the  general  scope,  spirit,  and  pur- 
pose of  the  lease.  An  opposite  construction 
would  defeat  the  object' for  which  Lewlston 
paid  $200,000,  and  allow  an  unconscionable 
advantage  to  the  plaintiff. 

It  Is  unnecessary  to  Invoke  the  rule,  some- 
times, though  rarely,  applied,  that,  where 
the  language  of  a  grant  is  susceptible  of  two 
constructions,  that  should  be  adopted  which 
is  most  favorable  to  the  grantee.  Uichardson 
V.  Palmer,  38  N.  H.  218;  Worthlngton  v.  Hyl- 
yer,  4  Mass.  205. 

We  think  the  true  construction  of  the 
lease,  taking  it  altogether,  and  viewing  It  in 
the  Ught  of  the  surrounding  circumstances 
and  the  objects  to  be  attained,  is  that  the 
Franklin  Company  granted  to  the  city  of 
Lewlston,  during  the  continuance  of  the 
lease,  the  absolute  right  to  use  600  horse 
power  for  pumping  and  distributing  water  in 
the  city,  and  that  the  city  may  take  such  wa- 
ter from  the  Androscoggin  -river,  or  from 
Wilson  pond,  at  its  option. 

Judgment  for  defendant 


FREDERIC  V.  MARQWARTH  et  al. 

(Supreme  Court  of  Pennsylvania.    July  17, 

1001.) 

ACTION.  ON  AWARD— AFFIDAVIT  OF  OBFBNSB 

—QUESTIONS   FOR   JURY. 

In  an  action  on  an  umpire's  award,  an  af- 
fidavit of  defense  alleging  conspiracy  between 
plaintiff  and  the  umpive,  b;  wuich  the  latter 
was  to  sign  and  render  any  award  plaintiff 
presented,  whether  just  or  unjust  and,  pursu- 
ant  to  such  understanding,  the  award  was 
made  out  by  plaintiff,  and  signed  by  the  um- 
pire, and  further,  ihat  plaintiff  visited  the 
umpire  in  defendant's  abnence,  and  influenced 
him  in  making  the  award,  is  sufBcient  to  re- 
quire submission  of  the  case  to  the  jury. 

Appeal  from  court  of  common  pleas,  Ln- 
zeme  county. 

Action  by  8.  T.  Frederic  against  William 
H.  Margwarth  and  another  on  an  award  made 
by  an  umpire,  pursuant  to  stipulation  in  a 
building  contract.  From  a  Judgment  for 
plaintiff,  defendants  appeal.    Reversed. 

Joseph  H.  Jones  and  Samuel  Gustlne 
Thompson,  for  appellants.  Henry  A.  Fuller 
and  Clarence  W.  Kline,  for  appellee. 

POTTER,  J.  The  learned  court  below  en- 
tered Judgment  for  the  plaintiff  for  want  of 
a  sufficient  affidavit  of  defense.  The  onl.v 
question  with  which  we  are,  therefore,  con 
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cerned  U  aa  to  whether  or  not  the  allegatlona 
of  fact  In  the  affidavit  of  defense  are  suffi- 
cient to  send  the  case  to  a  jury.  In  the  sec- 
ond paragraph  the  defendant  alleges  a  con- 
spiracy between  the  umpire  and  the  plaintiff, 
by  which  the  umpire  "would  sign  and  render 
any  award  which  the  plalntlS  should  bring 
to  him  to  sign,  whether  the  same  be  Just  or 
unjust,  and  that,  according  to  said  und^- 
standing,  the  award  was  made  out  by  the 
plaintiff,  and  delivered  to  said  umpire,  who 
signed  it"  It  is  further  alleged  that  the 
plaintiff  visited  the  umpire  in  the  aJ)Benoe  of 
the  defendants,  and  Influenced  and  controll- 
ed him  in  the  making  of  the  award.  If  these 
averments  were  proven,  the  award  ought  not 
to  stand.  While  It  is  true  that  facts  con- 
stituting fraud  should  be  as  fully  set  forth 
as  the  circumstances  of  the  case  will  admit, 
yet  we  are  of  opinion  that  the  allegations 
here  are  sufficient  to  carry  the  case  to  the 
jury.  The  Judgment  Is  reversed,  and  a  pro- 
cedendo awarded. 


COMMONWEALTH,    to   Use   of   LANCAS- 
TER COUNTY,  V.  HEUSHEY  et  al. 
(Supreme  Court  of  Pennsylvania.    July  17, 
1901.) 

STATE    TAX  —  DBPAULT    OF   COUNTY    TREAS- 
URER—LIABILITY  ON  BOND  TO  STATE. 

1.  Under  Act  June  8,  1891  (P.  L.  229)  {  1, 
providing  for  a  four-mill  tax  for  state  purposes 
on  certain  classes  of  personal  property;  and 
section  «t,  declaring  that  three-fourths  of  the 
tax  shall  be  returned  by  the  state  treasurer  to 
the  county  for  its  own  use,  in  payment  of  the 
expenses  of  asReHsing  and  collecting  it, — it  is 
a  state  tax,  so  that  the  county  being  liable  un- 
der Act  April  29,  1814  (P.  L.  48U),  as  supple- 
mented by  Act  May  24,  1878  (P.  L.  12U),  for 
state  taxes,  and  the  county  treasurer  being  re- 
quired by  Act  April  15,  1834  (P.  L.  537),  to 
collect  state  taxes,  and  to  give  a  bond  to  the 
state  for  faithful  performance  of  his  duty,  the 
state  may,  on  his  default,  pay  the  tax,  and  sue 
on  his  bond. 

2.  Where  the  county  treasurer  has  failed  to 
pay  to  the  state  the  four-mill  tax  on  peraonalty 
provided  for  by  Act  Jufie  8,  1891  (P.  L.  229) 
i  1,  three-fourths  of  which  section  3  declares 
shall  be  returned  to  the  county  for  its  own  nse^ 
and  the  county  has  paid  it,  and  received  back 
the  three-fourths,  it  can  recover,  In  action  on 
the  county  treasurer's  bond  given  to  the  state, 
only  the  amount  which  the  state  retained. 

Appeal  from  court  of  common  plena,  Jmo' 
caster  county. 

Action  by  the  commonwealth  of  Pennsyl- 
vania, to  the  use  of  Lancaster  county,  against 
Emanuel  H.  Hershey  and  others.  Judgment 
for  plaintiff,  and  defendants  appeal.  Modi- 
fied. 

The  opinion  of  the  court  below  is. as  fol- 
lows: 

"Emanuel  H.  Hershey,  one  of  the  aboT»- 
named  defendants,  was  duly  elected  treas- 
urer of  the  county  of  Lancaster  on  the  3d 
day  of  November,  1896,  and  took  charge  of 
chat  office  on  the  flrst  Monday  in  January, 
1897.  Prior  to  the  latter  date,  he  gave  two 
bonds,— one  to.  the  county  of  lAncaster  In. 


the  sum  of  |100,000,  conditioned  that  be 
should  'faithfully  perform  all  the  duties  c^ 
the  said  office,  should  keep  safe  and  render 
Just  and  true  account  of  all  the  moneys  which 
diould  come  to  Ms  hands  on  behalf  of  the 
said  county,  and  should  deliver  to  bis  sooces- 
sor  all  books,  papers,  documents,  and  other 
tlUngs  held  by  him  In  right  of  said  office, 
and  should  pay  to  his  successor  In  office  any 
balance  of  money  belonging  to  the  said  coun- 
ty'; the  other  of  said  bonds  was  to  the 
state  In  the  sum  of  $00,000,  condltioDed  that 
if'  the  above-boimden  Emanuel  H.  Hershey 
shall  and  do  keep  safe  and  account  as  direct- 
ed by  law  for  all  moneys  received  by  him  for 
the  use  of  the  said  commoowealth,  and  shall 
faithfully  discharge  all  duties  enjoined  on  hun 
by  law  In  behalf  of  the  said  commonwealtli 
of  Pennsylvania,  then  this  obligation  to  be 
void.'  The  sureties  on  this  latter  bond,  whidi 
is  the  bond  in  suit,  were  C  H.  Hershey, 
Amos  Hershey,  Abram  B.  Huber,  Jolui  R. 
Brlcker,  and  J.  IL  Bltner.  As  Mr.  Bitner  is 
dead,  be  has  not  been  made  a  party  to  this 
suit;  butt  in  case  there  is  a  liability  upon  the 
bond,  the  extent  of  the  liability  of  his  estate 
Is  the  subject  of  another  action.  It  is  use- 
less, at  this  time,  to  advert  to  the  details  of 
the  account  between  the  county  and  the  state 
and  the  treasurer.  The  facts  in  tbls  regard 
are  not  disputed.  It  is  sufficient  to  say  that, 
on  the  first  Monday  in  January,  1900,  at  tht 
expiration  of  his  term  of  office,  there  should 
have  been  In  the  treasurer's  possession  the 
sum  of  $126,661.44,  and  that '  Sana  should 
have  been  paid  over  to  his  suoceesor  in  offio«. 
It  was  not  so  paid  over.  When  the  time  for 
settlement  arrived,  Hershey  had  disappeared: 
and  there  remained  in  the  treasury,  wtach 
came  into  the  bands  of  Jacob  Stone,  his  suc- 
cessor, the  sum  of  $01,623.50,  thus  leavln;;  a 
deficit  of  $65,034.94.  During  the  year  18!;« 
he  collected,  in  accordance  with  the  act  of 
June  8,  1891  (P.  L.  229,  {  1).  wbldi  is  an 
amendment  of  section  1  of  tlie  act  of  June  1. 
1889  (P.  L.  420),  the  four-mill  tax  on  noooey 
at  Interest,  etc.,  amounting  to  $83,930.83.  Un 
der  tlie  provisions  of  the  act  of  18B1.  when 
this  money  Is  paid  into  the  state  treasury, 
three-fourths  of  It,  less  the  treasurer's  com- 
missioo,'  is  refunded  to  the  counties.  No 
part  of'  It,  however,  for  this  year,  was  laid 
Into  tlM  state  treasury,  and  It  was  sspposed 
to  be,  and  sbould  have  been.  In  the  hands  of 
the  county  treasurer  at  the  expiration  of  his 
term  ofi  office,  "the  moneys  received  for 
county  and  state  purposes  were  not  deposited 
In  separate  aeconnts^  but  were  mlDgled.  and 
without  ear-marks.  On  February  2,  iSOn. 
the  county,  through  its  new  treasurer,  paid  t.< 
the  state  treasurer  the  $83,930.83  above  men- 
tioned, and  received  bade  on  the  same  da; 
$C2,318.(i6.  Suit  Is  therefore  broi«ht  to  re- 
cover for  the  use  of  the  county,  upon  tbr 
state  bond,  the  sum  embezzled  by  Hersh;-; 
of.  these  so-called  'state  moneys.*  It  is  claiia- 
ed  by  the  county  that  this  fonr-miU  tax  U 
a  state  tax,  and  1»  collected ^w.Ui»  sutt^ 
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tbrougb  the  conntleB;  tbat  at  tbe  time  Her- 
shey  absconded,  there  having  been  collected 
of  it  ];83,930.83,  and  there  being  In  his  hands, 
of  money  which  was  made  up  both  of  county 
and  state  funds,  ^,623.60,  that  sum  waa  to 
be  apportioned  In  the  ratio  that  the  amount 
of  state  funds  and  county  funds  which  should 
have  been  In  his  bands  bore  to  the  whole, 
and  a  credit  given  on  each  account;  that,  by 
Buch  a  calculation,  there  wonid  be  still  re- 
maining unpaid  of  this  alleged  state  tax  the 
sum  of  $42,665.00,  and  therefore  the  above 
defendants  are  liable  for  that  amount  The 
plaintiff  filed  a  statement  containing  the  above 
averments.  To  this  the  defendant  sureties 
filed  affidavits  of  defense.  These  affidavits 
of  defense  allege  a  complete  defense  to  the 
action,  arising,  however,  purely  out  of  mat- 
ters of  law.  After  admitting  the  execution 
of  the  l>ond,  and  that  there  should  have  been 
a  balance  in  the  hands  of  Hershey  as  county 
treasurer,  which  should  have  been  paid  over  to 
bis  successor  in  office,  as  alleged  by  the  plain- 
tiff, and  that  in  fact  there  was  only  paid  over 
the  sum  of  $61,623.50,  as  above  stated,  and 
there  was  therefore  a  shortage  of  $65,037.94, 
no  part  of  which  waa  ever  paid  over  to  his 
gupcessor  nor  to  the  county  of  Lancaster,  they 
3eny  that  Hershey  as  a  representative  of  the 
state,  or- as  a  collector  for  the  state,  or  in 
uny  other  capacity  than  as  county  treasurer, 
received  any  of  the  four-mill  tax  for  the  year 
18!)0.  They  admit  that  the  tax  which  he 
:;redlted  upon  his  books  for  that  year  as  state 
tax,  and  which  amounted  to  $83,030.83,  waa 
received  by  him:  but  they  claim  that  the  said 
imount  was  levied  upon  the  county  of  Lan- 
mster  by  the  commonwealth,  nnder  the  above 
ict  of  1891,  and  not  upon  the  individuals  for 
the  use  of  the  state.  They  aver  tbat  the 
»unty  of  Lancaster,  being  liable  for  the  per- 
sonal property  tax  assessed  against  it,  could 
mly  discharge  itself  from  this  liability  by 
)ayment  into  the  state  treasury,  and  the  de- 
'ault  of  the  county  treasurer  was  a  failure 
n  the  performance  of  his  duty  to  the  county, 
ind  not  to  the  state.  They  claimed  the  con- 
litlons  of  their  bonds  were  not  broken,  and 
liey  were  not,-  therefore.  In  any  wise  respon- 
ilble  for  any  failure  or  default  of  the  treas- 
irer  in  his  duties  to  the  county,  and  while 
le  waa  acting  as  the  county's  agent.  They 
'nrtber  averred  that,  if  this  contention  was 
lot  correct,  then,  as  the  state  is  compelled  to 
■etnm  to  the  county  three-fourths  of  the  tax, 
md  entitled  to  retain  only  one-fourth  of  the 
Ame,  the  amount  which  the  state  could  de- 
aand  of  the  connty  was  only  one-fourth  of 
83,930.83.  which,  after  deducting  the  treas- 
irer'8  commissions  of  $839.30,  left  $20,772.88, 
nd  that  out  of  the  money  received  by  the 
ucceedtng  treasurer  the  county  shoaM  have 
pplied  a  sufficient  amount  to  make  up  the 
elicit  due  to  the  state,  and  there  would  then 
«  no  liability  on  the  bond;  and,  even  if  there 
ras  a  liability  of  $20,772.88,  the  state  and  the 
ounty  were  entitled  to  be  credited  out  of  the 
aoneys  In  the  treasury  pro  rata,  according  to 


the  respective  deficits,  which  would  then  b« 
as  $20,772.88  Is  to  $105,888.66;  and,  in  any 
event,  there  could  be  no  recovery  for  any 
larger  sum  than  the  $20,772.88,  less  this  credit. 
"The  first  and  pivotal  point  In  the  question 
Is  wheth^  the  four-mill  tax  assessed  upon 
the  holders  of  mortgages.  Judgments,  etc.,  un- 
der the  act  of  June  8,  1891,  is  a  state  tax; 
for,  If  tt  la  not,  the  whole  of  plalntliTs  super- 
structure must  necessarily  fall,  and  there  can 
be  no  recovery  here.  It  is  therefore  neces- 
sary for  us  to  examine  that  act,  and  ascertain 
its  exact  provisions.  Section  1  provides  that, 
fcom  and  after  its  passage,  all  personal  prop- 
erty of  the  classes  thereafter  enumerated, 
owned,  held  or  possessed  by  any  person  or 
persons,  co-partnership,  unincorporated  asso- 
ciation, or  company,  etc.,  should  be  taxable 
annually  for  state  -pinposes  at  the  rate  of 
four  mills  on  each  dollar  of  the  value  thereof, 
and  no  failure  to  assess  or  return  the  same 
should  discharge  such  owner  or  holder  there- 
of from  liability  to  the  commonwealth;  and 
section  3,  which  is  an  amendment  to  section 
16  of  the  act  of  1889,  declares  that  for  the 
year  1892,  and  annually  thereafter,  three- 
fourths  of  the  net  amount  of  this  tax  shall 
be  returned  by  the  state  treasurer  to  the 
county  for  its  own  use,  in  payment  of  the 
expenses  incurred  by  It  in  the  assessment  and 
collection  of  said  tax,  provided  that  no  claims 
should  be  made  upon  or  allowed  by  the  com- 
monwealth for  abatements,  tax  collectors' 
commissions,  extraordinary  expenses,  uncol- 
lectible taxes,  or  for  keeping  a  record  of  Judg- 
ments or  mortgages.  By  the  act  ot  April 
29,  1844  (P.  L.  500,  (8  88,  89),  now  supplied 
by  the  act  of  May  24,  1878  (P.  L.  126),  the 
revenue  commissioners  were  directed  to  asceiv 
tain  and  determine  the  fair  and  Just  value  of 
property  In  the  several  counties  made  taxable 
by  law,  and,  having  determined  the  same,  to 
make  a  record  of  valuation  in  duplicate,  a 
copy  of  which  the  state  treasurer  should  trans- 
mit forthwith  to  the  commissioners  of  each, 
county,  and  he  should  issue  his  precept  to  the 
county  commissioners  to  assess  and  collect 
the  state  tax  in  their  respective  counties 
The  duty  Is  then  Imposed  upon  the  county 
commissioners,  by  the  fortieth  section,  whltdi 
Is  in  force,  to  cause  to  be  collected  the  taxes 
thus  iadjusted  and  assessed,  and  the  county 
treasurers  are  directed  to  pay  over  the  same- 
aa  fast  as  collected  to  the  state  treasurer. 
If  the  quota  of  any  county  has  not  been 
paid  to  the  state  treasurer  by  Hie-  second 
Tuesday  in  January  In  each  year,  then  the 
amount  remaining  unpaid  is  charged  against 
the  connty  on  the  books  of  the  stats  treas- 
urer, and  bears  Interest  at  five  per  cent.  nntU 
paid;  and  It  is  further  provided  that  no  pay- 
ment shall  be  made  to  or  on  behalf  of  aald 
county  under  the  varlona  acts  relating  to 
common  schools,  or  any  other  acts,  or  for  any 
other  purposes,  until  the  said  balance  is  fully 
paid  and  satisfied.  If  the  collectors  of  sucb 
county  shall  not  collect  and  pay  Into  the 
county  treasury  the  amouBt  of  state  tax  diie' 
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by  said  county,  then  and  In  that  case  the 
deficiency  shall  be  paid  out  of  money  In  the 
treasury  of  the  county.  It  will  be  observed, 
therefore  that  the  state  tax  Is  collected 
through  the  agency  of  the  counties,  and  the 
county  treasurer  Is  made  the  Instrument. 
The  county,  under  the  act  of  1844,  Is  the  surety 
for  Its  pro  rata  part.  The  county  treasurer, 
In  the  first  place,  collects  the  money,  and.  If 
he  falls  to  turn  It  oyer  or  neglects  to  collect 
It,  the  county  Is  nevertheless  liable,  and  must 
pay  It  The  county  treasurer  is  not  the  agent 
of  the  commonwealth  In  the  collection  of  this 
tax,  but  of  the  county.  Com.  t.  Philadelphia 
County.  157  Pa.  531,  27  Atl.  546;  City  of 
Pittsburg  V.  Anderson,  194  Pa.  172,  44  AtL 
1092.  But  he  Is  still  the  Intermediary  through 
whom  the  state  moneys  are  transmitted  to  the 
state  treasury,  and,  because  he  Is  directed  so 
to  act,  these  moneys  do  not  become  any  the 
less  the  moneys  of  state.  Therefore,  by  the 
express  words  of  the  act  of  1891,  we  find 
that  the  tax  in  question  is  levied  for  state 
purposes,  and,  while  the  state  returns  a  por- 
tion of  the  same,  it  is  nevertheless  state  mon- 
ey until  paid  to  the  state,  and  only  county 
money  when  again  returned  to  the  county. 
Following  up,  then,  this  argument,  in  logical 
sequence,  we  find  from  the  admitted  facts 
that  of  this  four-mill  tax,  at  the  time  of  his 
default,  there  was  in  the-  treasurer's  hands 
the  sum  of  $83,930.83,  and  of  other  moneys 
belonging  to  the  county  the  sum  of  $48,730.61, 
and  to  pay  these  aggregate  sums,  amounting 
to  $126,661.44,  there  was  only  $01,623.50,  the 
balance  of  said  moneys  having  been  embez- 
zled by  him.  How,  then,  shall  this  balance, 
consisting  of  both  state  and  county  funds,  be 
so  divided  that  It  can  be  ascertained  how 
much  each  fund  shall  bear  of  the  loss?  It  is 
well  settled  in  this  county  that,  where  a  stat- 
ute prescribes  that  an  officer  shall.  In  addition 
to  his  general  bond,  give  a  bond  conditioned 
toe  the  performance  of  duties,  particularly 
specified,  which  devolve  npon  him,  the  sure- 
ties In  the  special  bood  are  liable  only  for  the 
default  in  the  performance  of  the  particular 
duties  covered  by  that  bond,  and  the  sureties 
In  the  general  bond  are  not  liable  for  such 
defaults.  Thus,  In  Com.  v.  Toms,  45  Pa.  408, 
It  was  held  that  the  sureties  in  the  bond  of  a 
register,  under  the  act  of  March  15,  1832,  for 
the  faithful  execution  of  his  duties,  and  the 
payment  of  all  moneys  received  for  the  use  of 
the  commonwealth,  were  not  responsible  for 
collateral  inheritance  tax  collected,  but  not 
paid  over,  by  bim,  because  the  legislature  did 
not  depend  upon  his  general  official  bond  as 
a  security  for  the  performance  of  this  new 
duty,  but  required  a  special  bond  for  this 
purpose,  and  provided  a  mode  to  enforce 
the  giving  of  it  And  In  Com.  v.  Durkln,  109 
Pa.  138,  where  the  act  of  assembly  required 
the  treasurer  of  the  proper  city  or  county  to 
account  to  the  auditor  general  for  the  fees 
at  the  mercantile  appraiser,  it  was  determin- 
ed that  this  requirement  was  a  duty  to  tlie 
commonwealth:  and  where,  therefore,  a  city 


treasurer  gave  two  official  bonds,— one  to  the 
city,  conditioned  that  'he  will  well  and  faith- 
fully execute  the  duties  of  the  said  office  ac- 
cording to  law,  and  shall  pay  over  the  mon- 
eys received  by  him  as  directed  by  the  propw 
authorities,'  and  the  other  to  the  common- 
wealth, conditioned  for  the  faithful  discharge 
of  all  duties  enjoined  on  him  by  kiw  on  be- 
half of  the  commonwealth,  and  for  the  pay- 
ment, according  to  law,  of  all  moneys  received 
by  him  for  the  use  of  the  commonwealth,— 
the  sureties  on  the  bond  given  to  the  city  were 
held  to  be  not  liable  for  his  default  In  not 
paying  over  these  fees,  the  breach  being  sole- 
ly on  the  bond  given  to  the  commonwealth. 
See,  also.  Com.  v.  Hilgert,  !)5  Pa.  236;  State 
v.  Young,  23  Minn.  551;  County  of  Redwood 
V.  Tower,  28  Minn.  45,  8  N.  W.  907;  State  v. 
Stames,  5  Lea,  545;  Broad  v.  City  of  Paris. 
66  Tex.  119,  18  S.  W.  342;  State  v.  Corey.  W 
Ohio  St  17;  State  v.  Johnson,  55  Mo.  80. 
But  where  there  are  two  bonds,  and  a  de- 
falcation of  moneys  covered  by  both  of  ttem, 
how  shall  the  loss  be  apportioned  between 
the  sureties  on  eadi,  it  appearing  that  the 
funds  were  commingled?  In  Britton  ▼.  City  <tf 
Ft.  Worth,  78  Tex.  227,  14  S.  W.  585,  it  was 
held  that  in  an  action  upon  the  general  official 
bonds  of  a  city  treasurer,  when  it  appeared 
that  the  general  funds  and  the  school  fund 
had  been  mingled  by  the  treasurer,  and.  as 
In  the  present  case,  the  aggregate  defaiilt  and 
the  aggregate  of  both  funds  were  known,  the 
sureties  on  the  goieral  bond  were  held  not 
to  be  liable  for  the  school  fund,  and  that,  as 
the  two  funds  were  mingled,  pro  rata  of  the 
loss  should  be  borne  by  each  fund.  In  deliv- 
ering its  opinion,  the  court  says:  'As  the 
funds  were  intermingled  In  the  hands  of  the 
treasurer.  It  is  Impossible  to  say  that  any 
sum  less  than  the  whole  that  was  misappro- 
priated by  the  treasurer  belonged  exclusively 
to  either  fund.  In  such  case,  we  think  a 
pro  rata  proportion  of  It  to  both  fnnda  Is  the 
correct  rule.  Equality  Is  equity,  and  a  pro 
rata  distribution  of  assets  and  a  pro  rata 
contribution  of  liability  are  formed  In  thi$ 
maxim.'  See,  also,  1  Pom.  Eq.  Jar.  S  407. 
Therefore,  from  this  rule,  whioh  we  believe 
to  be  a  sound  one.  It  would  appear  that  the 
loss  occasioned  by  Hershey's  default  should 
be  prorated  between  the  sureties  on  the  coun- 
ty bond  and  the  sureties  on  the  state  boi>d: 
and  as  the  loss  was  $65,037.94,  and  the  state 
funds  in  his  hands  were  $83,930.83,  and  the 
county  funds  $42,730.61.  a  proportion  be- 
tween these  amounts  and  the  total  loss  will 
fix  the  liability  on  the  state  bond  at  $42,0iM. 
and  the  liability  on  the  county  bond  at  $22.- 
372.94. 

"It  has  been,  however,  strenuously  nrjrt^-J 
that,  the  coimty  treasurer  not  being  the  ageci 
of  the  state,  but  of  the  county,  these  mone^? 
remain  county  moneys  until  paid  over  by  him 
to  the  state.  It  is  true  that  the  county  is.  as 
we  have  before  stated,  liable  for  this  tax. 
Nothing  relieves  it  but  actual  payment  tw 
state  treasurer.    The  law  In  force  since  ISru 
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requires  the  county  treasurer  to  collect  state 
taxes,  and  to  give  bond  to  the  state  for  the 
faithful  performance  of  his  duty.  The  people 
of  the  county  alone  have  authority  to  select 
the  Individual  \rho  shall  perform  that  duty, 
and,  when  selected,  no  other  can  be  employed. 
They  must  take  care  when  they  choose  for 
tlint  purpose.  To  this  the  supreme  court.  In 
Schuylkill  County  t.  Com.,  36  Pa.  524,  added: 
"To  our  mind,  there  Is  not  even  the  semblance 
of  hardship  In  making  the  same  persons  who 
select  the  agent  responsible  for  his  acts.  It  Is 
no  new  duty  thrown  on  the  officer  after  bis 
selection.  The  people  choose  him  with  full 
knowledge  that  he  must  receive  the  state  as 
well  as  the  county  funds.  The  liability  is 
not,  however,  put  on  that  position,  but  on  the 
positive  words  on  the  act  of  assembly,  which 
holds  the  county  responsible  for  the  taxes 
nntll  paid  into  the  state  treasury.  See  also 
Com.  T.  Philadelphia  County,  supra.  But 
this,  as  we  have  before  said,  does  not  impute 
an  absolute  liability  to  the  county.  So  far 
as  the  state  Is  concerned,  the  payment  must 
be  made  under  penalty  of  a  cessation  of  pay- 
ments by  the  state  to  the  county  .for  school 
and  other  purposes.  The  liability  to  the  state 
becomes  absolute  upon  default.  The  position, 
however,  between  the  county  and  the  state, 
and  between  It  and  the  treasurer  and  his 
'  (  r.lsii'.cn.  is  entirely  different.  In  Hughes 
V.  Com.,  48  Pa.  06,  it  was  held  that  a  surety 
on  the  state  bond  of  a  county  treasurer  was 
liable  for  taxes  on  real  and  personal  property 
received  by  him  for  the  use  of  the  common- 
wealth and  not  paid  over,  and  that,  though 
the  county  is  the  debtor  of  the  state  for  the 
interest  accrued  and  accruing  upon  the  taxes, 
and  possibly  for  the  principal,  too,  the  surety 
cannot  require  the  state  to  look  to  the  county, 
and  It  to  the  sureties  on  the  county  bond. 
And,  following  this  principle  one  step  far- 
ther, it  was  decided  in  Elder  t.  Com.,  55  Pa 
485,  that  a  county,  having  paid  to  the  txna 
monwcalth  a  balance  due  for  state  taxes  foi 
which  the  county  treasurer  was  in  default, 
might  recover  against  his  sureties  on  the  state 
iKind.  The  court,  in  its  opinion,  says:  "The 
misconduct  of  Mr.  Stroup,  by  the  fortieth  sec- 
tion of  the  act  of  April  29, 1844,  produced  this 
result;  That  the  county  of  Juniatn  paid  an  In- 
terest of  five  per  cent  on  the  amount  charged 
against  them  until  paid,  and  no  payment  could 
be  made  to  or  on'  behalf  of  said  county,  under 
tbe  various  acts  relating  to  common  schools, 
until  the  balance  be  fully  paid  and  satisfied." 
Tbis  provision  made  an  immediate  payment  by 
tbe  county  necessary,  which,  of  course,  gave 
tbem  the  right  to  use  the  bond  gives  to  the 
state  against  tbe  defaulting  treasurer  and  his 
sureties.  The  doctrine  of  subrogation  Is  strict- 
ly applicable  to  this  case.'  In  the  present 
case  tbe  same  position  presents  itself.  Subse- 
quently to  the  defalcation  and  after  the  ex- 
piration of  Hershey's  term  of  ofDce,  tbe  connty 
of  Lancaster  paid  into  the  state  treasury  the 
-whole  amount  of  the  personal  property  tax, 
compelled  to  do  so  by  the  penalty  which  wonld 


follow  its  neglect  or  refusal,  and  received 
from  the  state  the  county's  pro  rata  share. 
Tbe  defendants,  however,  contend  that  the 
case  of  Elder  v.  Com.,  supra,  was  not  well 
considered,  and  was  virtually  overruled  in 
the  later  cases  of  Com.  v.  Philadelphia  Coun- 
ty, supra,  and  City  of  Pittsburg  v.  Anderson, 
supra.  We  have  therefore  carefully  exam- 
ined these  later  cases,  and  cannot  see  where- 
in they  conflict  with  the  prior  decisions.  In 
Com.  V.  Philadelphia  County,  Dean,  J.,  says: 
'The  amount  of  tax  for  1890,  as  fixed  by  the 
board  of  revenue  commissioners,  was  $779,- 
811.22.  If  this  amount  had  been  paid  into 
the  state  treasury,  then  the  county  would 
have  heen  entitled  to  an  immediate  return  of 
one-third;  and  this,  according  to  the  computa- 
tion made  by  the  revenue  board,  as  appears 
by  the  note  appended  to  their  settlement,  was 
1259,937.07.  The  construction  put  upon  this 
provision  of  the  act  by  the  court  below  is 
doubtless  correct  as  an  Interpretation.  The 
intent  was  to  stimulate  prompt  payment  by 
the  counties  of  the  state's  portion  of  the  tax, 
and,  to  that  end,  the  county  was  not  to  get 
one-third  until  it  had  collected  and  paid  the 
whole.'  It  was,  however,  held  that  'where, 
through  neglect  of  the  commonwealth's  of- 
ficers, the  county  treasurer  falls  to  make  a 
prompt  return  of  the  state  personal  property 
tax,  and  subsequently  embezzles  the  fund, 
the  county  is  not  liable  for  interest  on  the  one- 
third  of  the  fund  which  it  Is  entitled  to  re- 
ceive back  from  the  state,  nor  will  it  be  char- 
ged the  attorney  general's  commissions.'  In 
City  of  Pittsburg  v.  Anderson,  supra,  the 
point  at  issue  was  whether  or  not  the  connty 
treasurer,  wbo  received  a  salary,  was  entitled 
to  commissions  on  the  moneys  paid  Into  the 
county  treasury  for  licenses;  and  In  that  case 
It  was  held  that  these  moneys  had  been  be- 
stowed by  the  state  upon  the  connty  of  Alle- 
gheny and  the  dty  of  Pittsburg,  and  were 
payable  to  those  municipalities  forthwith,  and 
that  the  money  thus  collected  was  not  state 
money,  and  therefore  the  treasurer's  salary 
covered  his  full  compensation  in  connection 
therewith.  The  cases  of  Hughes  v.  C<Hn.  and 
Elder  V.  Com.  were  not  referred  to  in  either 
of  the  said  cases,  and  were  certainly  not  over- 
ruled in  express  terms,  nor  do  we  think  they 
were  overruled  at  all.  Be  that,  however,  as  it 
may,  if  they  are  no  longer  In  force  and  of 
effect,  we  will  leave  it  to  an  appellate  court 
to  say  so,  and  will  not,  at  this  time,  attempt 
to  usurp  the  functions  of  that  tribunal. 

"The  next  proposition  which  has  been  in- 
sisted upon  is  that  even  if  the  defendants 
are  liable  upon  this  bond,  they  are  only  lia- 
ble for  the  difference  between  the  whole 
amount  of  the  state  tax,  or  $83,930.83,  less 
the  commission  of  $8.39.30,  and  the  amount 
returned  by  the  state  to  the  county,  namely, 
$tj2,318.65,or  $20,772.88,  because  three-fourths 
of  this  four-mill  tax  belonged  to  the  connty 
and  was  county  money,  and  not  money  of 
the  state,  and,  therefore,  not  covered  by  this 
bond,  from  which  amount  mnst  be  deducted  a 
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pro  rata  part  of  the  money  in  the  treasnry 
at  the  time  of  the  default  The  effect  of  this 
vould  be,  if  correct,  to  consider  the  money  re- 
.turned  by  the  state  and  the  money  admitted 
■to  he  in  the  county  treaaury  belonging  to  the 
£ounty  as  all  county  moneys,  making  a  total 
fund  at  that  time  belonging  to  the  county  of 
$106,888.50,  and  $20,772.82  to  the  state,  and 
diridlng  the  said  sum  of  $61,023.50,  or  the 
balance  in  the  treasury,  proportionately  be- 
tween the  said  two  funds,  and  thus  giving  a 
credit  on  account  of  the  state  bond  of  $10,- 
10&94,  and  leaving  a  balance  due  thereon  of 
$10,66aj>4.  It  is  not  .difficult  to  see  how  this 
cesult  £an  he  arrived  at,  provided  it  is  con- 
sidered that  this  tax,  or  so  much  thereof  as 
is  to  be  refunded  to  the  counties,  becomes 
county  money  the  moment  of  its  original  re- 
c^pt  by  the  county  treasurer,  and  before  set- 
tlentent  with  the  estate;  but  this,  we  think, 
■is  A  wrongful  premise,  not  borne  ont  by  the 
act  of  assembly  or  the  decisions.  It  Is  true 
UiMt  in  Com.  T.  Philadelphia  County  the  su- 
preme court  permitted  a  credit  of  (109,037.07, 
being  the  balance  which  was  to  be  refunded 
to  tke  £ounty,  and  refused  to  charge  Interest 
thereon;  but  it  must  I>e  Eemembered  tliat 
Xhat  oontroversy  was  purely  between  the 
county  and  the  state,  and,  while  it  was  hdd 
that  the  state  should  be  made  wJiole,  aad 
Abeold  act  lose  by  the.  neglect  of  its  own  offi- 
loers,  fet  It  should  not  be  the  gainer,  and 
it  wblb  ■eatiUed  to  have  put  into  its  treasury 
■iiut  the.aai«unt  of  taxes  which  would  have 
been  there  if  its  offloers  had  rigidly  insisted 
iq>on  a  eempliaace  with  the  law.  That  icase, 
•tbemfore,  does  not  'tule  tlie  present  «ne.  It 
was  -BO  xoled  to  work  «iit  an  equity  .between 
tlie  original  parties,  and  the  xJghte  of  third 
.ganooB  were  not  pwludiced  or  Involved. 
Hen  a  different  sitnatlon  presents  itself. 
We  must  determine  the  liability,  respectively, 
of  the  sureties  upon  .the  state  and  co^mty 
i.banda,  and  no  dedaton  fas  now  caUed  for  .to 
.determine  the -rights  between  the  county,  end 
..ttieatate.  We  are  ttaerafore  bound  to  l>e .gov- 
erned ,by  the  strict  letter  of  the  statute, 
which  -deolaites  that  the  class  of  property 
therein  mentioned  sboli  be  taxable  annoaily 
for  state  purposes.  Jn  this  view,  we  are 
ottUged  to  enter  ludgment  in  favor  of  the 
.plaintiff,  and  against  the  defendaots,  for  the 
.sum  of  $42;6G5.00,  wUh  interest  frem  Febru- 
.a^  2,  1900,  making  the  total  amount  of  the 
.Judgment  $44,072.94." 

M.  <G.  SchaelTer  and  Ooyle  &  Keller,  for  ap- 
pellants. W.  n.  Eenael  and  O.  P.  Bricker, 
tor  appellee. 

FKIili,  J.  We  agree  with  the  learned 
,Jadge  of  the  commoo  pleas  that  the  aoretiee 
«o  the  bond  of  the  county  treasurer  given 
-to  the  state  under  the  .act  of  1834  are  Htbie 
Sea  itis  default  la  oat  SKjit^g  to  the  state 


treasurer  the  four-mill  tax  assessed  on  the 
owners  of  mortgages,  judgments,  etc.,  under 
the  act  of  18U1,  and  that  the  county,  baving 
paid  the  state  the  amount  of  the  treasurer't 
default,  may  recover  from  his  aureties  on 
the  state  bond.  Notliing  can  profitably  be 
added  to  the  full  and  able  dlacuaaion  of  the 
subject  found  in  the  opinion  filed. 

We  cannot,  however,  accept  the  ceoduaioa 
reached  as  to  the  amoimt  for  whleb  a  re- 
covery may  be  had  in  this  action.  The  tax 
collected  by  the  county  treasurer  for  the 
state  was  $83,930.83.  This  sum  was  paid  to 
the  state  by  the  county  after  the  treasurv'g 
defalcation,  and  before  this  action  was 
brought.  The  county  immediately  received 
beck  from  the  state  $82,318.65,  being  ttaree- 
fonrtUs  of  the  tax,  less  the  treasurer's  com- 
mission, returned  to  the  county  under  the 
provisions  of  the  act  of  1881,  making  tbe  net 
payment  by  the  county  only  $21,612.1&  This 
action  Is  founded  <w  the  right  of  the  conntr 
to  be  subrogated  to  the  use  of  tbe  remedies 
which  the  state  had  to  secure  tlie  paymoit 
to  it  of  the  tax  collected  by  tbe  trensuxer. 
The  right  of  the  'connty  is,  of  eonrae.  no 
higher  than  that  of  the  state,  aad  it  eannoc 
in  any  event  recever  more  than  it  lost  bj- 
reason  of  the  failure  of  the  teeasurer  -to  per- 
form his  duty  to  the  state.  In  an  actiar. 
by  the  state  against  the  connty,  under  tb^ 
facts  as  they  appear,  the  principles  state>l 
in  the  opinion  in  Com.  v.  Philadelphia  Comi- 
ty, 157  Pa.  631,  27  Atl.  546,  wonld  Urn  i 
the  recovery  to  the  dlftereiice  between  tix- 
'Whole  tax  charged  and  .the  amomt  of  the 
tax  which  the  state  was  required  to  veturi 
.to  the  county.  If  tlie  treasurer  liad  eaaipUe<l 
with  the  law,  and  paid  the  tax,  «ad  vp- 
eeived  back  :three-f ouctlis  thereof,  the  iwiiii.i 
rwould  have  been  $21,812.18  hetto-  off;  and 
tills  was  all  it  was  required  to  ipmy  liecansp 
of  his  default  in  this  i>artfealar.  To  cliaz)r>> 
,the  defiendants  -with  the  whole  tax— fS3.980.- 
Si—iB  to  charge  them  with  $G2,3tS.65  which 
tlie  treaauier  woaid  hanre  .racelTed  from  ihe 
state  as  connty  treasurer,  aad  for  ttie  safe- 
keeping of  wlilch  they  were  not  ceaponalMe. 
In  other  words,  if  the  txeaanrer  had  coaoplied 
with  the  law. as  regards  the  state,  .he  <woaI<! 
have  paid  out  $21,612.18  more  than  he  -wwotd 
have  received  back  as  county  treaauv^.  HL: 
failure  In  this  regard  cost  tbe  eonntr  $21.- 
012.18.  We  are  not  adjusting  tbe  equities 
between  the  sureties  on  tbe  -connty  tnnd  and 
those  on  ttie  state  bond,  but  deahoDK  obIj 
with  the  strict  rights  of  the  parttea  to  this 
action.  In  this  view  of  the  case,  the  prapor- 
tion  of  tlte  wlMie  loes  iieoauae  of  the  txeas- 
orer'B  rWalfiation  -which  should  i>e  home  Irr 
Ids  siareties  on  tlie  state  bond  is  $10,060.41. 
and  the  Judgment  entered  is  redoced  to  this 
amount,  with  interest  tram  Febroanr  2,  1M9. 
With  this  .nodlficatiiin,  .the>ordar  aC  th 
iB,afilrmBd. 
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rODNG  et  al.  t.  ST.  MARK'S  LUTHEBAN 
CHUKCH  OP  HAXOVEE,  PA 

(Supreme  Court  of  PenosylrMila.   July  17, 
1901.) 

BBQUBSI^-^iBRTAINTT-'AOCnUIIItA'nONS— 
PSRPETUITIES. 

1.  A  bequest  for  assisting  in  defraying  tbe 
ezpenaes  of  any  deserving  young  men  of  a 
church  in  obtaining  an  education  for  the  min- 
istry is  within  the  first  exception  to  the  act 
«SaiDst  accumulations  (Act  April  18,  1853  (P. 
1j.  507]  8  9),  that  a  bequest  for  a  charitable  or 
religions  purpose  shall  not  be  within  the  pro- 
hibition of  the  act. 

2.  A  bequest  for  assisting  in  deifraying  the 
expenses  of  any  deserving  young  men  of  a 
church  in  obtaining  an  education  for  the  min- 
istry is  within  Act  May  9,  1889  (P.  L.  173), 
abrogating  the  i-ule  against  perpetuities  in  case 
of  disposition  of  property  for  a  religious  or 
charitable  use. 

3.  A  bequest  In  trust  to  M.  to  pay  $300  an- 
nually to  "the  proper  authorities"  of  S.  Chnrch, 
an  incorporateo  organization,  to  be  used  in  as- 
sisting to  defray  the  expenses  of  any  young 
men  of  the  church  in  obtaining  an  edncation 
for  the  ministry,  they  to  be  selected  acoordiag 
to  the  opiBioD  of  the  pastor  and  chnrchitoDiicil. 
in  not  T^d  for  lutcertainty. 

Appeal  from  coort  «f  commoD  ipleaa,  :>Y<vk 
county. 

(Tase- stated  between  Mary  A.  loune  and 
another,  as  plaintiffs,  and  St.  aiavk's  Lnthier- 
an  Church  of  Hanover,  Pa.  Judgment  for 
defendant, -«Bd  plaintiffs .  appeal.    Attnadd. 

The  ioUowiog  Is  the  opinion  Ot  the  court 

,. below: 

"This  controyersy  arises  over  the  censtmc- 

-tlon  of  .the  tenth  section  of  the  will  of  Jo*n 
S.  Touog.  late,  of  Hanover  Borough,  deceased. 
This  tenth  .section  Is  as  follows:  'I  direct 
the  executors  1  hare  named  to  place  In  'the 

.  bands  cof  the  prpper  authorities  oif.  the 'Mer- 

.  oantUe, Trust  and  Deposit  Ck>.,  of  Saltimore, 

..t». be, held  in  trust  by  that  company,  sixty 
bonds  of  one  thousand  .dollars  each,  'beloqg- 
Ing  to  nty  estate,  of  such  issue  as  the  trust 
company  and  Messrs.  Alex.  Brown  .and  Sons 
shall  approve  as  being  a  safe  and  desirable 
inveetmeat.  Said  trust  company  .to  pay  out 
of  the.  semiannual  interest  therefrom  to  the 
following  parties,. and  in  the  amount  named 
to  each,  subject  to  their  respective  orders: 
To  my  niece  Mrs.  Clara  B.  Oglesby  six  him- 
dred  dollars,  to  my.  sister  IBmlly  J.  'Yonpg 

.  three  .hundred  dallars,  and  to  Mrs.,  Sarah.  A 
Stine  .  one  himdred  .dollars,  semiannuaflly, 
maklqg  the  sum  tw.o  thousand  dollars  per 
annum.  These  payments  to  continue  to  each 
during  their  natural  Uvea  .And  to  pay  the 
sum  .of  three  hundred  dollars  per  annum  to 
i^hat  is  .known  as  the  "Committee  for  ".the 
Belief  of  the  Worthy  Poor  of  Hanover,"  aald 
committee  being  appointed  by  and  .composed 
.of  a  few  members  of  each  of  the  .different 
congregations;  .also,  three  htmdned  dollars 

..per  .annum  to  be,  paid  to  .the  proper  authori- 
ties of  St  Mark's  .Lutheran  Church  of  Han- 

.  oner.  JPa..  .to.be  used  In  assisting  to  defray 
the  expense  of  any  young  men  of  the  church 
named  In  securing  a  thorough  education  tor 


the  puipoae  of  becoming  a  minister  of  the 
gospel,  if  In  the  opinion  of  the  pastor  and 
church  council  the  applicant  is  deserving  of 
help,  and  possesses  the  requisite  qualillca- 
tlous  to  become  In  due  time  a  well-educated, 
energetic,  and  thoroughly  competent  minis- 
ter of  the  gospel,  one  who  will  be  an  honor 
to  his  profession  and  calling.  The  remunerd- 
tion  for  this  trusteeship  (which  I  am  told  by 
the  president  of  the  company  will  be  two 
and  one-half  per  cent,  of  the  net  income)  also 
to  be  paid  out  of  this  trust,  and  the  surplus. 
If  any,  to  be  reinvested  by  said  trust  com- 
pany for  the  benefit  of  this  trust;  and  If. 
at  any  time,  the  Income  Is  Insufficient  to  pay 
the  amounts  named,  then  a  proportionate  re- 
duction is  to  be  made  to  each  of  the  parties 
for  whose  benefit  this  trust  Is  created.  I 
also  authorize  and  empower  said  trust  com- 
pany to  dispose  of  certain  of  these  securi- 
ties, or  any  reinvestment  o^  the  same,  when 
in  their  Judgment  it  shall  be  deemed  ad- 
visable and  for  the  best  Interests  of  the  trust; 
the  proceeds  of  any  such  sale,  however,  to  be 
reinvested  upon  the  same  trust;  the  bonds 
or. proceeds  thereof  to  be  eventually  used  as 
I  may  hereinafter  direct.'  The  testator  left, 
followli^g  this  section  Of  his  will,  on  the'  same 
page  where  the  section  ended,  fifteen  blank 
Unes,  before  continuing  the  disposition  of  his 
property,  but  made  no  further  provision  with 
reference  to  these  sixty  bonds  or  their  pro- 
.ceeds.  The  will  was  dated  September  30, 
1807,  and  on  November  1],  1899,  a  codicil 
was  added,  making  further  bequests  to  em- 
ployes and  other  parties,  but  In  no  way  re- 
ferrli)g  to  the  trust  created  In  this  10th  sec- 
tion. The  testator  died  the  next  day  after 
.making  this  codicil,  namely,  on 'the  12th  day 
of  November,  1899.  The  plaintiffs  contend 
.that  the  bequest  of  three  hundred  dollars 
^arising  from  said  trust  created  'by  the  10th 
section  Of  the  will  to  void, -for  the'feUowIng 
reasons:  .'Klrst  by  reason  of  uncertainty  of 
the  beneficiary;  second,  by  reason  of  Its  be- 
ing a  jfltt  for  a  private  charity;  tbiitl,  by 
reason  of  its  being  a  perpetuity;  fourth,  that 
It  creates  a  perpetuity,  and  permits  an  ac- 
cumulation beyond  the  legal  period,  and  con- 
travenes the  law  and  public  policy;  'fifth, 
that  It'was  not  the  testator's  Intention  tO' es- 
tablish or  create  a. perpetual  trust  for  ac- 
cumulation. All  these  reasons  are  denied 
.by  Ihe  defendant.  If  the  court  shall  be  of 
opinion,  from  the  construction  of  the  'Whole 
will, 'that  said  trust,  so  far  as  It  relates  to 
■the  bequest  to  the  proper  offlcers  of  St 
Mark's  Lutheran  Church,  Is  void  In  law  and 
equity  for  either  of  the  above  reasons,  then 
Judgment  to  be  entered  for  the  plahitnrs, 
with  coats;  otherwise,  judgment  to  be  en- 
tered for  the  defendant,  with  costs,— ^both 
parties  reserving  the  right  of  appeal  to  the 
STjpreme  court. 

"A  great  deal  Of  learning  nright  be  ex- 
hausted upon  the  qaestloos  raised  by  the 
case  stated,— as  .to  whether  this  is  a  public 
or  private  tn]st,'a'trsst  In  perpetoity  er  tor 
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accumulation,— bnt,  In  rlew  of  the  statutes 
In  Fennsylranla  goTeming  both  these  sub- 
jects, the  apparent  difficulties  are  remoTed 
from  the  realm  of  discussion.  Were  It  not 
for  the  act  of  May  9.  1880  (P.  L.  173),  and 
the  first  proviso  of  the  act  of  April  18,  1803 
(P.  L.  SOT)  S  9,  I  should  unhesitatingly  say 
that  the  trust  created  violated  both  the  rule 
against  perpetuities  and  the  statute  against 
accumulations.  But  this  act  and  this  pro- 
viso stand  in  the  way.  The  proviso  In  the 
statute  against  accumulations  Is  as  follows: 
'Provided:  That  any  donation,  bequest  or 
devise  for  any  literary,  scientific,  charitable 
or  religious  purpose  shall  not  come  within  the 
prohibition  of  this  section  which  shall  take 
effect  and  be  in  force  as  well  in  respect  to 
wills  heretofore  made  by  persons  yet  living 
and  of  competent  mind  as  in  wills  hereafter 
made.'  That  this  is  a  charitable  or  religious 
purpose  does  not  seem  to  be  open  to  question. 
One  of  the  grounds  of  objection  Is  that  It 
is  a  gift  to  a  private  charity.  ,  The  purpose 
expressed  is:  To  be  used  in  assisting  to  de- 
fray the  expenses  of  any  young  men  of  the 
church  named  in  securing  a  thorough  educa- 
tion for  the  purpose  of  becoming  a  minister 
of  the  gospel,  if  in  the  opinion  of  the  pastor 
and  church  council  the  applicant  is  deserv- 
ing of  help,  and  possesses  the  requisite  qual- 
ifications to  become  in  due  time  a  well-edu- 
cated, energetic,  and  thoroughly  competent 
minister  of  the  gospel,  one  who  will  be  an 
honor  to  his  profession  and  calling.'  This  is 
a  charitable  use,  within  the  clear  meaning  of 
Price  V.  Maxwell,  28  Pa.  23,  and  the  many 
cases  cited  therein,  as  well  as  numerous 
cases  since  decided  by  our  court  of  last  re- 
sort To  such  uses  the  role  against  per- 
petuities no  longer  applies.  As  to  such.  It 
has  been  abrogated  by  the  act  of  May  9, 
1889  (P.  L.  173),  above  referred  to,  which  is 
as  follows:  That  no  disposition  of  property 
heretofore  or  hereafter  made  for  any  re- 
ligious or  charitable  use,  shall  fail  for  want 
of  a  trustee  or  by  reason  of  the  objects  ceas- 
ing, or  depending  upon  the  discretion  of  a 
last  trustee,  or  being  given  in  perpetuity,  or 
in  excess  of  the  annual  value  limited  by 
law;  but  it  shall  be  the  duty  of  any  court 
having  equity  Jurisdiction  in  the  proper  coun- 
ty, to  supply  a  trustee,  and  by  its  decree  to 
carry  into  effect  the  intent  of  the  donor  or 
testator,  so  far  as  the  same  can  be  ascer- 
tained and  carried  into  effect  consistently 
with  law  or  equity,  subject  to  an  appeal  as 
in  other  cases  in  said  courts  respectivel.y, 
and  to  be  reviewed,  reversed,  aflSrmed  or 
modified  by  the  supreme  court  of  this  state: 
provided,  however,  that  the  provisions  of 
this  act  shall  not  apply  to  causes  now  in  liti- 
gation.' 

"These  reasons  dispose  of  the  second, 
third,  and  fourth  objections.  Nor  can  the 
first  objection  be  sustained.  This  is  that 
the  section  is  void  by  reason  of  uncertainty. 
The  fund  is  given  to  the  Mercantile  Trust 
and  Deposit  Company  of  Baltimore,  who  are 


required  to  pay  three  hundred  dollars  per  an- 
num 'to  the  proper  alithorlties  of  St  Mark's 
Lutheran  Church  of  Hanover,  Pa.,  to  be  used 
in  assisting  to  defray  the  expense  of  any 
young  men  of  the  church,*  who  are  to  be 
selected  according  to  the  opinion  of  tbe  pas- 
tor and  church  council.  The  trustee  is  tiius 
distinctly  designated.  St  Marie's  Latberan 
Church,  according  to  the  case  stated,  is  an 
Incorporated  organization,  and  consequently 
managed  by  'proper  authorities,'  to  wboin 
tbe  fund  Is  to  be  paid.  And  the  pastor  and 
church  council  are  to  determine,  according  to 
their  Judgment  and  direction,  who  ataaU  be 
the  recipients  of  the  testator's  bounty.  It 
cannot  be  assumed  that  they  will  not  do  so. 
bnt,  if  they  should,  those  Interested  wonld 
not  be  without  remedy.  At  all  events,  it 
cannot  be  said  that  such  a  question  arises 
now. 

"The  fifth  objection,  namely,  'that  it  was 
not  the  testator's  intention  to  create  or  es- 
tablish a  perpetual  trust  or  a  trust  for  ac- 
cumulation,' raises  a  very  serious  question. 
The  trust  fund  is  sixty  bonds  of  one  thousand 
dollars  ($1,000)  each.  No  rate  of  Interest  is 
given  in  the  case  stated,  but  If  they  wen* 
five  per  cent,  bonds,  the  annual  Interen 
would  be  three  thousand  dollars  ($3,000).  It 
requires  twenty-six  hundred  dollars  (?2,600» 
to  satisfy  the  annuities  and  two  charities. 
In  the  course  of  years,  two  thousand  dollan 
($2,000)  of  the  twenty-six  hundred  dollars 
(?2,600)  will  fall  into  the  principal  fund,  and 
it  may  be  expected  to  accumulate  in  the  be- 
ginning from  fifteen  hundred  dollars  (91,50t?l 
to  twenty-five  hundred  dollars  ($2,500)  an- 
nually, depending  upon  tbe  lowering  of  tlie 
rate  of  interest  on  money,  and  with  an  in- 
creasing ratio  thereafter.  The  testator  evi- 
dently had  this  In  mind  when  he  drew  his 
will,  and  hence  the  fifteen  blank  lines  fol- 
lowing the  tenth  section,  in  which  he  proba- 
bly contemplated  inserting  a  provision  for 
the  final  disposition  of  the  corpus  of  the 
fund.  But  he  did  not  do  so  then,  and  tbe 
will  so  remained  for  over  two  years,  until 
the  day  before  his  death,  when  he  added  a 
codicil,  without,  however,  changing  this  pro- 
vision. In  view  of  this,  I  cannot  say  that  he 
did  not  Intend  to  create  this  tmst  for  accumu- 
lation, and,  were  it  not  for  the  acts  to  which 
I  have  referred,  this  intention  would  be  de- 
feated by  the  statute.  At  all  events,  it  is 
valid  during  the  continuance  of  the  annulti'-s. 
and  when  they  shall  have  expired  tbe  ques- 
tion can  then  be  determined  whether  by  the 
creation  of  so  large  a  trust  for  accumulation, 
and  attaching  thereto  charities  so  disproix>r- 
tlonate  to  the  income,  it  can  be  saved  from 
the  operation  of  tbe  law  against  accumnla- 
tions.  If  it  can,  then  the  policy  of  the  lav 
against  accumulations,  and  the  statute,  can 
readily  be  avoided,  and  the  latter  will  be- 
come a  dead  letter.  In  view  of  these  con- 
clusions, judgment  is  directed  to  be  entered 
on  the  case  stated  In  favor  of  the  defendant 
with  costs  of  suit" 
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Edward  Cbapln  and  Henry  C.  NUes,  for 
appellantB.  Wm.  ft  Wm.  Arcb.  McOlean,  for 
appellee.     N.    8.    Robs,    for   tbe    Comnum- 

wealtlL 

PER  CURIAM.  Upon  a  careful  considera- 
tion of  tbe  case  stated,  and  of  tbe  elaborate 
and  able  opinion  filed  by  tbe  learned  Judge 
of  tbe  court  below,  we  affirm  tbe  Judgment 
entered  on  tbe  case  stated  in  favor  of  tbe 
defeudant,  wltb  costs  of  suit  Judgment  af- 
firmed 


BBADING  7.  GAZZAM. 

(Snpreme  Court  ot  Pennsylvania.    July  17, 

1901.) 

AUKNATINQ  HUSBAND'S  APFKCTIONS— EVI- 
DBNCB— SUFFICIKNCT. 

In  an  action  for  alienating  a  husband's 
affections,  that  defendant  addressed  numerous 
letters  to  such  husband  expressing  affection  and 
desire  for  his  companionship,  that  they  were 
frequently  together,  spending  much  time  in 
driving  and  strolling  out  nights,  and  that  bis 
lore  and  affection  for  his  wife  waned,  and  be 
became  indifferent  to  her  support,  and  finally 
absolutely  abandoned  her,  is  sufficient  to  war- 
rant finding  defendant  guilty  of  alienating  such 
husband's  affections. 
MitcheU,  Fell,  and  Potter,  JJ.,  dissenting. 

Appeal  from  court  of  common  pleas,  Pbit 
adelplila  county. 

Action  by  Elizabeth  G.  Rending  against 
Anna  Reading  Oazzam  for  damages  for  de- 
priving plaintiff  of  tbe  society  and  affectlona 
«f  ber  husband.  From  a  Judgment  for  plain- 
tiff, defendant  appeals.    Affirmed. 

Richard  C.  Dale  and  John  G.  Johnson,  for 
appellant  Ellis  Ames  Ballard,  Setb  T.  Mc- 
Oormlck,  and  Henry  C.  McCormick,  for  ap- 
pellee. 

BROWN,  J.  If  there  was  evidence  in  this 
case  to  sustain  tbe  appellee's  complaint  that 
the  appellant  bad  taken  from  ber  tbe  society 
and  affection  of  ber  husband,  and,  by  caus- 
ing bim  to  abandon  ber,  bad  deprived  her  of 
the  support  due  ber  ajs  bis  wife,  the  Judg- 
ment before  us  cannot  be  disturbed.  This 
seems  to  be  conceded  by  tbe  learned  counsel 
representing  tbe  appellant,  who  take  no  ex- 
ception to  what  tbe  court  below  said  to  tbe 
|ury  as  to  tbe  law  in  a  proceeding  like  this, 
■Lod  assign  as  tbe  single  error  appearing  on 
the  record  tbe  refusal  to  affirm  the  only  point 
lubmitted,  that,  "under  all  tbe  evidence  In 
:l>Is  case,  the  verdict  should  be  for  tbe  de- 
'endant." 

The  case  was  most  carefully  tried.  Not  an 
■xceptlon  by  tbe  defendbnt  appears  to  the 
idmlsslcn  or  rejection  of  evidence,  and  nel- 
ber  plaintiff  nor  defendant  complained  of 
be  g'eneral  charge,  in  which  the  learned  trial 
udee  con-ectly  spoke  these  words  to  tbe 
ury:  "An  action  of  this  kind  can  be  maln- 
alned.  provided  tbe  facts  as  alleged  by  tbe 
laintlir  are  clearly  proven.    The  wife  la  en- 


titled, as  a  matter  of  right,  not  only  to  tbe 
support  and  maintenance  of  her  husband,  but 
also  to  his  love  and  affection.  It  follows  that 
if  any  woman,  by  tbe  exercise  of  any  arts  or 
wiles,  alienates  tbe  husband's  affections  from 
his  wife,  entices  him  away  from  her  pres- 
ence, so  that  she  has  not  the  consolation  and 
advantage  of  his  society,  and  does  not  re- 
ceive adequate  support  from  bim,  an  action 
may  be  maintained  for  such  an  injury.  To 
entice  away  or  corrupt  the  mind  of  one's  con- 
smrt  is  a  civil  wrong,  for  which  the  offender 
is  liable  to  tbe  Injured  wife.  The  gist  of  the 
action  Is  not  tbe  loss  of  assistance,  but  the 
loss  of  'consortium'  of  the  husband,  under 
which  term  are  usually  Included  the  person's 
affection,  society,  and  aid.  Tbe  plaintiff's  al- 
legation Is  a  very  serious  one,  and  It  is  in- 
cumbent upon  ber  to  prove  to  you,  before 
any  recovery  can  be  had,  that  tbe  defendant, 
Mrs.  tiazzam,  enticed  her  husband  away; 
that  she  did  something  by  which  bis  former 
affections  were  alienated;  by  which  be  aft- 
erwards failed  to  perform  tbose  duties  which 
tbe  husband  always  owes  to  his  wife,  for 
support  and  tbe  like.  I  charge  you  that 
there  can  be  no  recovery  by  the  plaintiff  un- 
less you  find  from  tbe  testimony  that  tbe 
defeudant  intentionally  and  wickedly  alien- 
ated tbe  affections  of  Charlton  Reading  from 
his  wife,  intentionally  enticed  him  away  from 
her  presence,  and  thus  Induced  bim  to  with- 
hold the  love  and  affection  which  he  by  law 
owed  to  her."  Our  duty  has,  therefore,  been 
simply  to  review,  with  care,  the  evidence 
produced  by  tbe  plaintiff  to  determine  wheth- 
er the  court  below  should  have  said  to  ber 
that,  wltb  all  her  proofs,  she  could  not  re- 
cover. We  have  so  reviewed  it,  and  are  com- 
pelled to  the  conclusion  that,  under  the  law 
conceded  to  have  been  correctly  spoken  by 
tfie  learned  trial  Judge  In  bis  instructions  to 
tbe  Jury,  it  was  for  them  to  say  whether,  on 
tbe  case  as  presented  by  the  plaintiff,  she 
ought  to  recover  for  tbe  wrong  of  which  she 
complained.  It  is  not  for  us  to  say  that,  if 
we  had  been  tbe  Jurors,  our  finding  might 
have  been  for  tbe  plaintiff,  or  that  our  ver- 
dict would  have  been  for  the  defendant. 
We  are  only  to  determine  whether  the  plain- 
tiff brought  to  the  support  of  her  serious  ac- 
cusation such  proofs  as  would  Justify  a  Jury, 
properly  Instructed  by  the  court.  In  returning 
a  verdict  in  her  favor.  Having  determlne<l 
that  there  was  such  evidence  for  their  con- 
sideration, we  might  well  affirm  the  Judg- 
ment without  saying  more,  and  will  refer  but 
briefly  to  some  of  plaintiff's  proofs  in  illus- 
tration of  the  necessity  which  was  upon  the 
court  below  to  submit  this  controversy  to  tbe 
Jury  for  their  Just  disposition  of  it.  The  fol- 
lowing extracts  from  some  of  the  defendant's 
letters  to  tbe  husband  of  plaintiff,  written 
during  the  period  of  her  alleged  enticement 
of  bim,  can  hardly  be  regarded  as  legitimate 
portions  of  strictly  business  communications, 
but,  even  "from  a  fifth  cousin  once  removed."' 
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retber  Impress  tbe  Impartial  mind  as  vroolng 
words  from  one  woman  to  tbe  husband  of 
'iam<Hlier;  and  tite  court  would  bave  erred  if 
.it  bad  said  to  the  jury  that  tbey  w^e  not,  in 
■connection  with  all  the  other  evidence  in  the 
cne,  to  be  fairly  regarded  as  proofs  of  tbe 
lallfgatton  that  tbe  defendant  Intended  to  en- 
itice  the  husband  from  tils  wife. 

'"My  Deer  Cousin:  I  was  beginning  to  be 
worried  iabout  you  before  your  letter  came, 
'telling  me  that  you  are  comfortably  settled, 
■of  which  I  am  Tery  glad,  though  your  clos- 
ing word  is  one  of  the  saddest  My  own 
heart  can  respond  to  the  truth  of  that.  Yet 
<were  Mr.  Oozzam  here,  as  in  years  past,  I 
iwouM  be  a  more  lonely  woman  tlian  I  am 
to-ulght.  Freedom  is  blest  sometimes,— and 
yet!  Yob  hare  my  sympathy,  but  It  will 
not  Teliere  your  loneliness,  however  earnest- 
ly I  wish  it  might;  yet,  from  my  own  expe- 
flence,  trouble  is  lighter  with  a  friend  at 
■one's  side.  •  •  •  Write  to  me,  dear  cousin, 
•whateveryou  care  to  say.  I  Bhall  keep  the 
confidence -of"  your  letters.  •  ••  •  Aug.  5, 
1882.  Uow  much  I  would  like  to  have  you 
'&«re  }nst  'aerw  *to  comfort  me,'  but  the  cod- 
•▼entienalltles,  which  you  Justly  'recognized 
'When  bare,  I  foresee  must  deprlTe  ne  large- 
ly df  even  my  cmnin.  Yet  they  cannot  alto- 
'gether.  In' fact  I  find- myself  looking  to  see 
70U  soon  -aigain.  And  'scrw,  good  night  'A 
•thousand  times  good-nighf  to  coax  away  tbe 
MUtade.    Affecttonately,  your  cousin,  Anne." 

•  "My'Dear'Ooneln:  I  am  writing  you  be- 
•fcPB  bre^faat  because,  baring  received  your 
tietter,  Itaa  so  tired  With  the  mail  that  failed 
'to  tleltT«r  my  letter  to  you  on  Sunday,  as  I 
■inteilded  It  should,  and  sent  it  on  Saturday 
•for  that  purpose.  Sunday  Is  -  such  a  long, 
lonely  day,  and  on  your  firat  Sunday  'alone' 
>my  thoaght'  was' with'  you.  Perhaps  in  .the 
'Beyond,  without  tiie' touch  of  a  button,'  we 
K»n  present  ourselves  where '  we -wni.  In- 
MrtiatfOvely  ■  my  •  spirit  vought  yours  at  your 
window  on  Sunday,  but  I  forgot  to-  raise  my 
^eyes  to  the  mountain  whose  lights  I  used  to 
•watch  from  my  window  on  Sunday  aftfer^ 
'soon.  You  are  brave,  and  you  will  yet  have 
■much -Of' the  Joys  of  living  that  belong  to  this 
"present sphere.  '•  •  '•  Affectionately, yuur 
'coustn,  Anne." 

•'*  ••  "•  My  Dear  Cousin:  I  fear  that 
'yon  ■wHll  feel  that  I  am  not  worthy  to  put  one 
brick  to'a  church.  *  '•  •  i  am  leaving  to 
"tbe 'last  page -my  -impatience  for  your  'com- 
-■Ing.  "Some  things  are  lllto  -wait'  says  Jean 
Ing^low, 'and  1  am  spoiled  and  lonely 'for  a 
-tSlk  with  you.  •  •  »  'Tell  me  at  what 
bonryou  -will  be  due  in  Philsdeiphia,  and 
whether  I  may  expect  you  to  supper  Wednes- 
•day  evening.  'And  'now  until  Wednesday 
.good-'bye,  and -when 'you- look -at  the  silver 
'-bow over '  the '  mountain  do  not  believe  tbat 
70U  'are  'alaae.'    Your  SSectlonate  eoosln. 

"Wy'Sear  t>>nste:    Your  deligMfol  lettors 
^taTe  -^een  Teeelv«d,  bxrt  I  -am '  disappointed 


that  I  will  not  see  you  at  Xmas.  I  am  glad 
— 8o.gl&d-<thai'  you  can  writa  more  cheerftilly 
now.  I  regret  so  much  to  bear- what  you  say 
about  no  welcome  in  one  place  on  Xmas.  At 
least  you  must  know  there  Is  one  other  place 
where  you  would  find  a  cordial  welcoaie.  I 
cannot  understand,— «s  you  left  here  early 
on  'the  last  afternoon'  to  go  to  the  £alr, — and 
I  thought  all  was  serene  and  happy.  Bessie 
was  over  one  afternoon  some  time  ago  to  pla; 
with  Antoinette,  and  she  expects  to  go  over 
this  afternoon  to  play  with  Bessie  if  stae  finds 
her  at  home.  I  have  Just  had.  a  beautiful 
letter  from  a  friend  in  New  York,  who  signs 
himself,  for  the  first  time,  'Uamlln.'  The 
name  Is  pretty.  He  writes  me  to  visit  him  at 
his  oflSce.  What  do  you  think  of  women  call- 
ing at  men's  ofiices?  Do  you  approve?  I  in- 
close Mr.  Pigotf  s  last  I  have  replied  that 
Mrs.  Jamieson  was  my  father's  nurse,  and 
for  address,  etc.,  have  referred  blm  to  Dr. 
Bell.  Believe  me,  yoor  affectionate  conrin, 
Anne." 

"My  Dear  Oeosln:  Your  delightful  letter 
-received  a  day  or  two  ago  -was  next  best  to 
settng  yonrs^f.  '  I  have  for  some  time  been 
ill  in  bed,  and  I  bad  been  lying  liere  think- 
ing how  a  letter  from  jiou  would  beigUen 
this  .dark  corner  of  .the  Dsom,  and  at  last  "my 
ship  came. in,'  and  I.bave.yaur  message  of 
remembrance  by  me.  What  a  fraud  you  are, 
.anyway;  but- it  is  unnecessary  to  believe  in 
.all  your  little  wUes  to.jnake  them,paetty  and 
iaterestiB£.  You  and. I  don't  live  alti^ether 
by  faith.  You. know  we  are  aware  .we  can 
live,  at  least  In  a  'way,  whether  we  tMslleve  or 
uot  When  the  boat  passed  Just  beyond  the 
line  of  recognitioa  I  hurried  to  the  other  end 
of  the  deck,  and  .waved  and  waved  the  roses, 
-hoping  to  catch  one  more  returning  signal 
from  you,  but  I  could  no  longer  distinguish 
among  the  throng.  *  •  •  About  5  o'clock 
•In  the'aftemoon'I  oftoi'pleture  you  as-walk- 
ing up 'in -the  mHlst'Of  a  sminy  antnnm  noon, 
to  a  delicions  m-tttagessen  of  chicken,  with  a 
good  American- 'flavor,  and  all  the 'blessings 
of  a  Pennsylvania  fall,  peaches,  melons,  egg 
plant, "lima  beans,  com  fritters,  sweet  pota- 
toes, etc.  This  is  a  pleasant  picture  to  me. 
♦  ♦  •  I  am  an:dou8  to  hear  about -your- 
self. How  I  wish  I  could  know -you  have 
passed  -  the  worst  and  are  recovering.  It 
hurts  me -to  think' you  must  suffer.  ••  ••  • 
Vou  Will  remember  your  promise,  I  am  sore, 
of  letting  your  nurse  send  me  a  line  If  you 
are  unable  at  the  flrstto  write  me  bow  yon 
are,  and  do  not  attempt -such  a.  tblng  your- 
self until  you  are  fully  able.  •  •  '•  I  find 
that-  those  IltUe  |Qlstakes  -(tf-the  iloctor's  hi 
New  York'  were  not  so' much  mistakes,  but 
birthmarks,  'so  to  speak.  'He  must  hare 
been  bom  a  few -minutes  late  by  the  ciock, 
-*  •  •*  "Myheert  was  divorced  long  -before 
'the  law  'set  me  free'-from  that  dead  bodr-' 
to-nse-Mr.G. 'Jenkins' langm^ge.  "*  •  —  i 
-tthAll  watch -tbe  mfliis-whcaiever  a  letter  ii 
'due  from  you,  and  I-shall  otfteaUve  orerin 
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aplrlt  some  of  the  pleasant  bours  you  gave 
me  last  eununer.  Believe  me,  lovlag  and 
'CaithCuUy,  your  oonslii,  Anne." 

In  addition  to  the  foregoing,  one  witness 
testified  that,  iMLvlug  come  unexpectedly  upon 
the  defendant  and  Beading  In  a  hotel  at 
WIlllam^Ktrt,  she  found  them  "sitting  on  a 
very  small  lounge,  and  he  had  his  arm 
around  her,  and  she  was  leaning  on  him"; 
and  others  relate  how  Mrs.  Gazzam  and 
Reading  spent  months  at  a  resort  at  Com- 
wail-on-tbe-Hudson;  how  he  was  constantly 
in  her  bedroom;  that  they  were  driving  to- 
gether, and  strolled  alone  at  nigbt  through 
the  dark  lawn  until  late  hours,  at  times  not 
returning  to  the  hotel  until  12  or  1  o'clock. 
The  intention  of  the  defendant  may  not  have 
been  to  woo  Reading  from  his  wife,  and  win 
him  for  herself;  bnt  the  court  could  not  have 
flo  declared.  In  the  light  of  the  evidence  pro- 
duced by  the  plalntlft,  to  seme  portions  of 
which  we  have  just  called  attention.  It  was 
a,  queetien  of  fact  to  be  determined  by  a 
Jury,  uBder  All  the  evidence  before  them,— 
plaintiff's  pmofs,  as  well  as  the  defendant's, 
with  her  denials  and  ezplanatiens. 

Ilhere  was  evidence  .that,  after  Readiqg 
'IwBia.to  «pe«d  his  time  wdth  Mrs.  -OezBaoB, 
hlB  kMre  »nd  affeetlen  for  his  wife  waned, 
^nd  he  heeame  IndKerent  to  her  support. 
FinaUy,  there  was  absolute  abaadonment,  the 
oesMbisiVB  evidence  of  the  wife's  kna  of  her 
hii8faaad>B  krve  and  affection,  and  that  this 
Abandonment  <wbb  aot  complete  until  after 
tbe  itasatlliitiaa  «f  ttilB  nit  caBnot  affect  the 
-plaintifTs  right  te  reoover  for  the  alleged 
wrongB  committed  ibef ose,  irat  can  rather  be 
^■atly  Tggarflediasthe  consamauatlon  of  what 
tke  defendant' In tBDded  to  do,  and.;partlaUy 
.  SBBBaBded  hi  acoompUafaiag,  before  she  was 
sued. 

If  the  Jury  fonnd,  as  they  dU,  that  It  wias 
afce  IteutlMt  at  the -deCendant  to  alienate  the 
jcOsotlaas  oC  CbntMan  HeailtDg  from  hla  wtfc, 
.and  to  entice  feim  away  from  her.. they  w«<re 
Jntftlfled  In  flndtaig  that  she.  had  succeeded, 
MBit  iwe  «aBD0t  intsrfere  with  their  findtng. 
it  may  >be  ttet  the  defendant  is  gnlltless  -jf 
'«rhat  akti  has  Jbeen  nonvicted.  No  single  Jot- 
ter-'written  by  her,  md  no  <me  act  testifled 
'tons  having  been  done  by  her,  would  be  suM- 
■Oktmt  to  support  the  grave  accasatiitn  against 
tter;  but  all  that  she  did,  and  all  that  she 
-wtubt,  taken  togEAher,  prescBt  each  a  ease 
4ftat4i  jnry  al<Rie  oeuld  pass  upon  the  qaes- 
-tfon  «f  hergultt.  The  court  could  do  noth- 
-Jng  ter  her  but  to  gtne  her  what  she  has  re- 
•eelved,— a  fair  and  pn^er  trial;  jmi  she  can- 
aet  justly  soovlaln  that  what  she  may  bow 
Jook  ha^  upon  as  her  'fioUy.  was  iaidy  legasd- 
-ed'by  a  Jury  as  her  aeidous  noiduct  for  the 
awiwanJlshient  vf  a  creat  wmng,  the  pen- 
ally ft>r  which   Is  fioohd  in  thebr  renUot. 


imitaaMaidM,  usu*  and  FiomR,  jj..  <U8- 


WIEST  V.  CITY  OF  PHILADELPHIA  et  al. 

(Supreme  Court  of  Penuxylvania.    Joly  17, 
1901.) 

DBATH— DAMAOBS— BXPECTANCT  07  INHERIT- 
ANCE—TORTS-^OINT  ACTION— SBP- 
AltATE   JUDOMENTa 

1.  An  expectation  of  inhei-itance  cannot  be 
considered  as  an  element  of  damages  to  adult 
childi%n  from  their  father's  death,  and  should 
not  be  submitted  to  the  jury. 

2.  Where  plaintiff  in  trespass  to  recover  dam- 
ages for  negligence  declares  for  a  joint  tort, 
and  the  evidence  shows  no  joint  action  by  de- 
fendants, a  judgment  against  one  defendant  for 
a  sepai-ate  tort  cannot  be  permitted. 

Appeal  from  court  of  common  pleas,  Phil- 
adelphia county. 

Action  by  Anna  Maria  Wlest  against  the 
city  of  Philadelphia  and  others  for  negligently 
causing  the  death  of  plaintiff's  husband. 
From  a  judgment  for  plaintiff  against  defend- 
ant Electric  Traction  Company  alone,  it  ap- 
peals.   Reversed. 

Charles  Blddle  and  Thomas  Learning,  for 
appellant.  J.  Peter  KUnges  and  Thomas  S. 
Elcock,  for  aj)pellee. 

POTXER,  J.  In  that  portion  of  the  charge 
which  is  assigned  as  error  In  the. first  spedfl- 
estian,  the  learned  court  below  said:  "The 
loss  to  the  children,  of  conrse,  w«s  oae  fscm 
whom  they  might  expect  sook  Inheritance,  if 
you  think  the  business  was  such  as  to  warrant 
them  la  that  hope."  This  statement  present- 
ed to  the  ooBsidei-atlon  of  the  Jury  an  element 
:tn  measnring  the  damages  -which  Is  extremely 
vague.  The  poBsiblllty  -of  acemnulatlng  an 
estate  by  the  decedent  was  very  remote. '  The 
testimony  did  not  show  any  .aoeumulation  up 
to  the  time  of  his  death,  and  whether  or  not 
he  'CDUld  have  aacceeded  In  >gatherlBg  BMre 
than  would  have  protvlded  tor  his  own  wants 
duDtng  tbe  remainder  :of  his  .hfe  was  piB«ly 
«inijectm-al.  If  the'  subject  were  ccmsideMd 
at  all  by  the  }ia*y  in  maktog  oofi  the  vecdlct. 
It  ooold  only  oresalt  in  confusion:  and  speeula- 
tlan.  An  expectation  tif  Inheritance  is  not 
pnoperly  one  of  the  elements  of  loss  to  chil- 
dren In  a  case  of  this  J^ind,  and  shonld  mot  be 
allowed  to  cater  into  the  qnesUon  in  any  way 
whatever.  The  first  speciacatlon  Is  eustain- 
«d. 

Aaotber  question  iras  preaaed  .In  tbe  oral 
Bi^nment  at  bar,  which  may  be  osnaidered  in 
coooectlon  with  the  remxlBlng  aisignraents 
bf  eiTor.  It  grows  ent  of  the  <act,  which  is 
idlaclosed  by  tbe  Tecovd,  that  tMs  action  was 
broQght  jointly  Against  the  city  of  Ptailadel- 
phia  and  the  £Iectcic  Traction  Company  and 
the  firm  of  J.  W.  Hoflkuan  &  Co.,  under  the 
allegation  that  they  are  aU  Jointly  liable  for 
damatges  to  tbe  plalntUf.  The  defendants 
-are  all  sued  as  Joint  tort  teaseca,  evidently 
omder  the  idea  of  a  community  of  Intecest 
and  a  coneuiiocnt  DesponalbUity.  Recovery 
VMS  had,  howvMr,. against  4ni»4tf  tee  defend- 
,BHtS'iialy,Ju:the.0vMeBce.teSlHl  t»«taow.tfaat 
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the  act  complained  of  was  joint  This  case 
Is  an  Illustration  of  a  practice  wbicb  Is  not 
to  be  commended.  Joining  several  parties  as 
defradants,  without  regard  to  the  question  of 
the  tort  being  Joint,  does,  no  doubt,  relieve 
the  plalntur  of  the  responsibility  of  finding 
out  before  beginning  his  action  who  Is  Justly 
chargeable  with  the  wrong  causing  the  Injury, 
as  It  leaves  that  question  to  be  developed  at 
the  trial.  The  plaintltT  may  profit  by  the 
contention  which  naturally  arises  among  the 
defendants.  In  which  each  seeks  to  charge  the 
other.  But  such  a  course  does  not  tend  to  an 
orderly  trial,  nor  the  attainment  of  Justice. 
It  Is  hardly  asking  too  much  of  a  plaintiff 
that,  before  setting  the  machinery  of  the  law 
In  motion,  he  be  sufiiclently  sure  of  the  facts 
as  to  I^Dow  whether  the  injury  for  which  he 
complains  was  a  separate  act  of  one  party,  or 
a  Joint  act  of  two  or  more.  "If,  In  legal  con- 
sideration, the  act  complained  of  •  •  • 
can  only  be  considered  the  tort  of  the  actual 
transgressor,  or  the  distinct  tort  of  each,  a 
separate  action  against  the  actual  wrongdoer 
only,  or  against  each,  must  be  brought."  1 
Chit  PL  07.  We  are  aware  that  It  is  thought 
that  the  effect  of  a  mlBjoinder  may  be  cured 
by  taking  a  verdict  against  one  defendant 
only,  and  authority  is  not  lacking  to  support 
this  view.  But  this  remedy  is  not  adequate. 
The  mischief  In  unwarrantably  joining  as  de- 
fendants parties  who  are  not  In  fact  joint 
wrongdoera  is  in  the  confusion  and  disorder 
resulting  at  the  trial,  and  the  Increased  diffi- 
culty in  arriving  at  a  Just  verdict  It  is  not 
necessary  to  sue  all  the  parties  guilty  of  com- 
mitting a  tort,  for  joint  wrongdoers  are  liable 
jointly  and  severally.  And,  where  a  joint  salt 
la  brought  against  a  number  of  defendants, 
if  the  evidence  shows  that  one  of  the  parties 
was  not  connected  with  the  tort,  a  verdict  or 
a  nonsuit  as  to  him  is  proper.  A  joint  verdict 
may  then  be  rendered  against  such  of  the  de- 
fendants as  are  jointly  liable.  But  if  no  con- 
cert of  action  la  shown,  and  therefore  no 
joint  tort,  and  the  case  Is  one  Of  separate 
tort  or  torts  upon  the  part  of  one  or  of  sev- 
eral defendants,  the  action  is  not  sustained, 
and  there  should  be  no  verdict  against  any 
one.  In  a  suit  for  a  joint  tort  there  should  be 
no  recovery  upon  proof  of  one  or  more  sep- 
arate torts.  When  a  joint  tort  Is  charged,  a 
joint  tort  must  be  proved.  In  order  to  sustain 
the  action.  The  allegation  and  the  proof 
must  agree  In  cases  of  tort,  as  in  other  cases. 
The  defendants  themselves  often  seem  to 
overlook  the  Importance  of  raising  for  deci- 
sion the  question  whether  in  point  of  fact  the 
particular  case  is  one  of  joint  tort  Turton 
V.  Electric  Co.,  185  Pa.  406,  39  Atl.  1053,  is 
an  instance.  The  evidence -showed  s^arate 
acts  of  the  defendants,  and  no  ground  for  con- 
tending that  there  was  any  joint  tort  Yet 
the  defendants  apparently  accepted  the  tort 
as  alleged  (that  is,  as  if  joint),  and  argued  It 
upon  that  theory,  and  the  decision  seemingly 
went  upon  the  same  assumption.  The  rule 
by  which  to  determine  whether  or  not  a  tort 


is  joint  is  clearly  set  forth  In  sucta  cases  as 
Bard  v.  Yohn,  26  Pa.  482,  where  one  of  the 
defendants  left  vehicles  standing  along  on*.- 
slde  of  a  street,  and  another  defendant  place<i 
his  wagon  and  horses  upon  the  opposite  aidf. 
thus  narrowing  the  passageway  for  the  pul>- 
lic.  In  thus  obstructing  the  highway,  eatl. 
was  acting  for  his  own  accommodation,  aco 
without  concert  with  the  other.  A  person 
walking  along  the  street,  who  was  thas  com- 
pelled to  pass  near  the  horses'  heels,  wa;s 
lUcked  and  thrown  over  against  an  opposite 
vehicle.  The  declarab'on  charged  the  def entr- 
ants as  joint  wrongdoers.  It  was  held  that 
proof  of  separate  acts,  not  committed  with  a 
common  design  or  for  a  common  purpose,  and 
without  concert,  will  not  authorize  a  joint 
recovery,  and  that  "to  entitle  a  plaintiff  to  a 
verdict  against  several  defendants  as  joint 
trespassers,  it  must  appear  that  they  acted  in 
concert  in  committing  the  trespass  complain- 
ed of."  This  language  was  quoted  with  ap- 
proval by  Judge  Agnew  In  I^idig  v.  Bucher, 
74  Pa.  67.  In  this  latter  case  there  is  a 
recognition  of  the  practice  of  attempting  to 
cure  the  error  of  a  Joint  action,  by  allowing 
the  jury  to  find  verdicts  against  the  defend- 
ants severally,  and  by  the  plaintiff  immedi- 
ately electing  as  to  whom  judgment  shall  be 
entered  against,  and  the  entering  of  a  nolle 
prosequi  as  to  the  others.  But  the  Inadequa- 
cy of  this  course  is  pointed  out  in  the  follow- 
ing language  from  the  latter  part  of  the  opin- 
ion: "As  a  matter  of  principle,  it  is  not  pn^ 
er  to  join  defendants  in  the  same  action  who 
have  not  conspired  together,  or  Joined  in  com- 
mitting the  wrong  complained  of.  Their  de- 
grees of  gtillt  are  rarely  the  same.  One 
should  not  suffer  from  the  prejudice  existing 
against  the  other,  nor  should  the  damages 
against  him  be  aggravated  by  the  odium  at- 
taching to  the  worse  conduct  of  the  others, 
and  neither  should  bear  the  Increased  ac- 
cumulation of  costs  caused  by  the  testimony 
brought  against  all.  As  a  matter  of  plain 
justice,  where  there  is  no  concert  or  joint  ac- 
tion each  should  respond  for  his  own  wrong 
only."  In  Coal  Co.  v.  Richards'  Adm'rs,  57 
Pa.  142,  there  is  an  Instructive  discussion  of 
the  subject.  A  dam  was  filled  by  deposits  of 
coal  dirt  from  different  mines  on  the  stream 
above  the  dam,— some  worked  by  defendants 
and  their  tenants,  and  others  by  p«^oos 
entirely  unconnected  with  the  defendants. 
Held,  that  the  UabUlty  of  the  defendants  be- 
gan with  their  act  on  their  own  land,  and 
was  wholly  separate  and  independent  of  con- 
cert with  others.  Their  tort  was  several  whoi 
committed,  and  did  not  become  Joint  because 
its  consequences  united  with  other  consequen- 
ces. Gallagher  v.  Kemmerer,  144  Pa.  609,  22 
Atl.  070,  was  a  case  similar  In  character. 
It  was  held  that  where  an  injury  as  a  whole 
to  lands  is  the  consequence  of  Independent 
acts  of  trespass  on  the  part  of  two  or  more 
persons,  each  act  is  a  distinct  cause  of  action 
for  the  portion  of  the  injury  resulting  from  it. 
and  together  they  do  not-constltute  a  Joint 
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trespaBB.  The  liability  of  the  defendants  for 
Injury  to  plaintiffs  lands  In  consequence  of 
the  accumulation  thereupon  of  refuse  and 
waste  from  defendants'  coal  breaker,  carried 
down  a  stream  thereto,  began  with  their  own 
act  on  their  own  land;  and,  being  independ- 
ent of  the  acts  of  the  other  operators,  it  was 
several  when  committed,  and  did  not  become 
joint  because  the  general  consequences  were 
united.  Klauder  v.  McGrath,  35  Pa.  128,  pre- 
sents an  instance  of  a  clear  case  of  Joint  tort 
The  action  was  brought  to  recover  damages 
for  personal  Injuries  sustained  by  the  plalntift 
by  reason  of  the  falling  of  a  party  wall  erected 
on  the  dividing  line  between  two  lots  owned 
by  the  defendants,  in  consequence  of  their 
negligence  in  wrongfully  permitting  it  to  re- 
main standing,  although  it  was  old,  dilapidat- 
ed, and  out  of  repair.  Strong,  J.,  delivering 
the  (pinion,  said:  "The  basis  of  the  action 
was  the  negligence  of  the  defendants.  It  is 
contended  now  that  they  could  not  be  held 
Jointly  liable.  The  malnteiunce  of  an  inse- 
cure party  wall  was  a  tort  in  which  they 
were  both  participants.  The  act  was  single, 
and  It  was  the  occasion  of  the  injury  to  the 
plalntift.  It  Is  difficult  to  see  bow  both  were 
not  liable,  and  liable  Jointly.  The  case  Is  not 
to  be  confounded  with  actions  of  trespass 
Itrougbt  for  separate  acts  done  by  two  or  more 
defendants.  Then,  if  there  has  been  no  con- 
cert, no  common  intent,  there  is  no  Joint  lia- 
bility. Here  the  keeping  of  the  wall  safe  was 
a  common  duty,  and  the  failure  to  do  so  was 
a  common  neglect."  In  the  present  case  It  is 
alleged  In  the  declaration  that  the  city  of 
E'hiladelphia  Is  liable  because  of  its  failure  to 
keep  the  highway  free  and  clear  of  obstruc- 
tion, that  the  Electric  Traction  Company  is 
liable  because  It  negligently  permitted  a  rail 
to  be  so  placed  as  to  obstruct  the  highway 
and  caliiise  the  accident,  and  that  the  firm  of 
HolTtnan  &  Co.,  the  contractors,  are  charge- 
able because  they  acted  Jointly  with  the  trac- 
tion company  In  placing  an  obstruction  on  the 
bighway,  and  allowing  It  to  remain  there,  thus 
causing  the  accident.  It  was  clearly  wrong 
:o  sue  the  city  Jointly  with  the  other  defend- 
ints,  because  the  measure  of  Its  responsibility 
s  entirely  different.  Its  liability  is  second- 
iry.  and  not  primary.  Dutton  t.  Borough  of 
[.ansdowne,  198  Pa.  563,  48  Atl.  494.  The 
(vldence  produced  at  the  trial  showed  that 
:bere  was  no  concert  of  action  between  the 
ractlon  company  and  the  other  defendant, 
loiTnian  &  Co.  The  duty  of  each  was  dls- 
Inct,  and  of  a  different  nature.  For  Its  own 
(reach  of  duty  each  was  liable  separately, 
ind  they  should  not  have  been  sued  Jointly, 
t  is  true  that  a  verdict  was  rendered  and 
udgment  was  entered  against  one  defendant 
nly,  but  we  are  not  satisfled  that  this  cor- 
ects  the  error.  There  are  cases  seemingly 
o  this  effect,  .such  as  Weakly  v.  Royer,  S 
Vatts,  4C0;  but  there  the  plalnUff  was  per- 
nitted,  without  objection,  to  give  evidence  of 
f'parate  trespasses.  And  in  Chambers  v. 
.apsley,  7  Pa.  24,  the  question  of  the  neces- 


sity of  agreement  between  the  allegata  and 
probata  does  not  seem  to  have  been  raised. 
Laverty  v.  Vanarsdale,  66  Pa.  509,  was  an  ac- 
tion of  conspiracy,  and  that  decision  Is  refer- 
able to  that  class  of  cases.  Collins  v.  Cronin, 
117  Pa.  35,  11  AtL  869,  RnndeU  t.  Kalbfus, 
125  Pa.  123.  17  Atl.  238,  and  Flllman  v. 
Ryon,  168  Pa.  484,  32  Ail.  88,  are  similar 
in  character.  These  cases  do  not,  we  tlilnk, 
when  rightly  understood.  Justify  the  practice 
of  Joining  as  defendants  in  suits  for  negli- 
gence every  one  against  whom  any  ground  of 
liability  seems  to  exist,  without  regard  to  the 
question  of  whether  the  case  Is  really  one  of 
joint  tort  We  are  of  opinion  that,  where  a 
plaintiff  In  an  action  of  trespass  to  recover 
damages  for  negligence  declares  for  a  Joint 
tort,  and  the  evidence  shows  no  Joint  ac- 
tion by  defendants,  a  verdict  and  Judgment 
against  one  defendant  for  a  separate  tort 
should  not  be  permitted.  The  Judgment  is 
reversed,  and  a  venire  faclaa  de  novo 
awarded. 


DALET  et  al.  v.  ISELIN. 

(Supreme  Court  of  Pennsylvania.    July  17, 

1901.) 

APPEALr-INTERLOCUTORY    ORDERS- 
DISMISSAL. 

An  order  striking  a  cause  from  the  Issne 
list  because  of  plaintiff's  refusal  to  file  replica- 
tion to  a  plea  in  abatement,  l>eing  interlocutory, 
is  not  appealable. 

Appeal  from  court  of  common  pleas,  Clear- 
field county. 

Action  by  J.  J.  Daley  and  another  against 
Adrain  Iselln.  From  a  decree  striking  the 
case  from  the  issue  list,  plaintiffs  appeal. 
Dismissed. 

George  A.  Jenks,  Charles  Corbet,  and 
Frank  Fielding,  for  appellants.  Geo.  W. 
Means,  B.  M.  Clark,  A.  L.  Cole,  and  H.  A. 
Moore,  for  appellee. 

BROWN,  J.  A  plea  In  abatement  was  filed 
by  the  defendant  In  the  court  below,  raising 
the  question  of  its  Jurisdiction  over  him. 
When  the  case  was  called  for  trial,  after  hav- 
ing been  continued  three  times,  the  court's 
attention  was  called  to  this  plea,  and  the 
very  proper  suggestion  made  that  It  must 
first  be  disposed  of.  Plaintiffs  had  not  Joined 
Issue  on  it,  nor  moved  to  strike  it  off,  but 
for  reasons  which  need  not  be  here  stated, 
for  they  cannot  be  now  considered,  urged  the 
court  to  ignore  it  and  to  irregularly  order  the 
trial  to  proceed  with  this  undisposed  of  plea 
on  the  record.  The  reasons  given  for  asking 
the  court  to  disregard  It  would  have  been 
considered  below,  and  reviewed  here  on  an 
appeal  from  a  final  Judgment,  if  the  plaintiffs 
had  taken  proper  steps  to  dispose  of  it;  but, 
having  failed  to  do  so,  and  having  neglected 
and  refused  to  file  a  replication  when  per- 
mitted as  the  Jury  was  about  to  be  called, 
there  was  nothing  for  the  court  to  do.  in  the 
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face  of  tlielr  default,  or  what  may  not  be  un- 
fairly termed  their  pervenslty,  but  to  order 
the  case  continued,  and  to  direct  that  it  re- 
main off  the  Issue  list,  to  which  it  con  be 
restored  whenever  the  plaintiffs  see  fit  to 
proceed  regularly  to  dispose  of  tlie  plea  in 
abatement.  The  order  of  the  court  was  clear- 
ly iuterlocutory,  made  necessary  by  tbe  con- 
duct of  the  plaintiffs,  preventing  a  final  Judg- 
ment, on  an  appeal  from  which  any  alleged 
error  committed  at  any  stage  of  tbe  proceed- 
ings can  be  reviewed.  No  appeal  lies  from 
such  an  order,  and  it  la  qvashed. 


In   re   ROOFING   &   SHHET-METTAL   CON- 
TRACTORS' ASS'N  OP  PHILA- 
DELPHIA. 
(Sapreme  Court  of  Pennsylvania.    July  17, 
1901.) 

OORF  ORATIONS— CHARTED— OBJBOT—TRADB 

AND  COMMERCE. 

Under  Act  April  29,  1874,  |  2  (P.  L.  73), 
anthorizin^  tbe  chartering  of  corporations  for 
certain  objects,  among  which  was  the  "encour- 
agement and  protection  of  trade  and  com- 
merce," it  was  error  to  refuse  a  charter  to  an 
intended  corporation  organized  "to  promote  the 
welfare  and  interest  of  persons  engaged  In  roof- 
ing and  sheet-metal  working,  and  for  the  pro- 
teition  and  encouragement  of  such  trade  and 
commerce,  by  combining  the  intelligence  and  in- 
fluence of  members  agtiiuiit  imposition  and 
fraud,"  on  the  ground  that  the  business  sought 
to  be  promoted  was  not  "trade  and  commerce," 
because  It  related  to  the  trade  or  businesR  of  a 

{)articular   class   in   the    community,    employed 
n  a  mechanical  pursait  as  a  means  of  liveli- 
hood or  profit. 
*  Mestrezat,  J.,  diasenting. 

Appeal  from  conrt  of  common  pleas,  Pbtla- 
delptaia  county. 

Application  by  the  Roofing  &  Sheet-Metal 
Contractors'  Association  of  Philadelphia  for 
a  charter.  From  an  order  denying  the  ap- 
plication, tbe  association  appeals.    Reversed. 

Arthur  S.  Arnold,  for  appellant. 

MITOHELL,  J.  This  is  an  application  for 
a  charter,  setting  forth  that  the  purposes  for 
which  the  intended  corporation  is  to  be  form- 
ed are  "to  foster,  protect,  and  promote  the 
welfare  and  interest  of  persons  engaged  in 
roofing  and  sheet-metal  working,  and  for  tbe 
protection  and  encouragement  of  such  trade 
and  commerce,  by  combining  tbe  intelligence 
and  Infiuence  of  members  against  imposition 
and  fraud,  as  exiierience  may  from  time  to 
time  prove  needful,  by  bringing  about  great- 
er uniformity  or  certainty  in  business  con- 
nections, and  by  establishing  closer  ties  of 
business  association  among  the  members." 
Tbe  application  was  referred  to  a  master, 
who  reported  that  he  had  examined  the  by- 
laws, and  found  them  to  be  In  accordance 
with  tbe  constitution  of  the  United  States 
and  of  tbe  state  of  Pennsylvania,  and  with 
the  proposed  charter  of  the  association;  lint 
he  recommended  that  the  charter  be  refmed 
for  want  of  Jnrlsdiction,  in  that;  Inter  alia. 


the  bnalaess  aongjit  to  be  promoted  was  not 
"trade  and  commerce,"  within  the  meaning 
of  tbe  statute'  authorizing  the  grant  of  cliar- 
ters  by  the  courts.  This  view  was  adopted 
by  the  court,  and  is  tersely  expressed  by  the 
learned  Judge  below  as  follows:  "The  courts 
are  antborised  to  grant  charters  of  Incw- 
poratlon  to  companies  formed  to  encourage 
and  protect  tbe  trade  and  commerce  of  tiie 
community  generally,  and  they  are  not  ao- 
thorized  by  It  to  grant  charters  to  associa- 
tions whose  object  is  to  encourage  and  pro- 
tect '  the  trade  or  business  of  a  particular 
class  In  the  community,  employed  in  a  me- 
chanical or  mercantile  pursuit  or  handicraft 
as  a  means  of  liTelihood  or  profit  for  those 
engaged  therein."  This  is  an  erroneens  con- 
Rtructlon  of  the  language  and  Intent  of  tbe 
statute.  By  Act  April  29,  1874,  S  2  (P.  L 
73),  corporations  of  the  first  class,  not  for 
profit,  are  anthorlzed  to  be  created  for  any 
of  12  different  inirposes  specified,— now  in- 
crease* to  14  by  Act  Jbly  15,  1897,  |  1  (P.  L. 
284).— among  which  Is  Na  11:  "The  enconr 
agement  and  protection  of  trade  and  com- 
merce." These  words  are  used  in  their  pop- 
ular sense,  and  Include  particular  trades,  as 
well  as  trade  in  general  In  popular  under- 
standing, "roofing  and  sheet-metal  working" 
is  as  plain  a  description  of  a  trade  as  car- 
pentering, or  bricklaying,  and  masonwork.  or 
any  other  occupation  belonging  to  the  class 
of  trades.  Each  of  the  numbered  anbdlvi- 
slons  of  this  section  of  the  statute  deacrlbes 
a  particular  class  of  objects,  the  promotion 
of  which  is  tbe  purpose  of  the  provision,  and. 
to  carry  out  Its  full  intent,  must  necessarily 
be  held  to  authorize  a  corporation  for  one  or 
more  or  all  of  tbe  special  purposes  that  may 
come  within  the  general  scheme.  The  pm 
motion  of  the  interest  of  a  partlcnlar  tradi- 
is  much  more  likely  to  be  the  object  of  th>' 
seekers  of  a  charter  than  the  promotion  of 
trade  and  commerce  In  general.  Indeed,  it 
may  well  be  doubted  whether  the  probable 
number  of  applications  for  anch  general  pnr- 
pose  would  necessitate,  or  even  Justify,  the 
cumbering  of  the  statute  book  with  an  act 
to  provide  for  them.  And  this  must  have 
been  well  known  to  the  legislature.  As  al- 
ready said,  each  subdivision  of  section  2  of 
tbe  act  provides  for  a  separate  class  of  pnr- 
poses,  and  describes  tbe  class  in  brief  and 
general  terms.  But  It  does  not  thereby  re- 
quire each  charter  granted  under  it  to  cover 
every  possible  form  under  which  the  whole 
purpose  of  the  class  may  be  accompllshpd. 
For  illustration,  tbe  first  snbdiviBion  Is  cor- 
porations "for  tbe  support  of  public  wor- 
ship." It  would  be  a  manifestly  unreason- 
able construction  to  limit  charters  under  this 
clause  to  unsectarian  home' missions  or  other 
corporations  looking  to  the  promotion  ot  pub- 
lic worship  In  general,  and  to  deny  charter? 
to  churches,  however  broad  and  general  their 
purposes,  if  they  proposed  to  promote  pnbllr 
worship  through  some  particular  sectarian 
form.    The  statute  clearly  was  not  meant  to 

Digitized 


a.ij 


TAFT  T.  BALLOU. 


WBt 


have  such  narrow  and  limited  operation,  and 
yet  that  is  the  result  to  which  the  construe' 
tlon  given  It  hj  the  court  below  would  In- 
evitably lead. 

The  Judgment  la  reversed,  and  the  charter 
directed  to  be  approved,  unless  It  shall  fur- 
ther appear  to  the  court  that  such  charter 
would  be  Injurloius  to  the  commonity. 

UESTREZAT,  J.,  dissents. 


SCHAKFFEH  v.  BROWN. 

(Supreme  Ooort  ol  Rhode  Island.    July  19, 

1901.) 

OBSTRUCTIKO    HIOHWAT— INJUNCnOM-OVDO- 

MENT  IN  TRESPASS. 

Where  a  Judgment  In  favor  of  the  com- 
plainant had  been  entered  in  trespass  qnare 
clausam  for  obstructing  an  entire  riglit  of  way, 
and  the  defendant  thereafter  removed  the  ob- 
struction to  the  extent  of  one  foot,  a  plea,  in 
a  sirbsequent  suit  to  enjoin  such  obstruction, 
that  the  verdict  in  the  trespass  case  did  not 
dptprmine  to  what  extent,  or  to  what  distance, 
or  to  what  quantity  of  land,  the  obstruction  ex- 
tended, la  without  merit. 

Suit  by  Mary  A.  Sehaeffer  against  Lottie 
Brown.    Plea  overruled. 

B.  W.  Case,  for  complainant.  Nathan  B. 
I.«wls,  for  respondent. 

STINESS,  C.  J.  This  Is  a  bill  In  equity 
to  enjoin  the  respondent  from  maintaining  a 
fence  across  a  strip  of  land  designated  as  a 
street,  adjoining  the  complainant's  land,  and 
over  which  she  claims  a  right  of  way.  The 
respondent  first  built  a  fence  Inclosing  the 
land  In  question  prior  to  October,  1899,  and 
the  complainant  brought  an  action  of  trespass 
on  the  case  for  the  obstruction  of  the  way, 
and  the  respondent  pleaded  soil  and  freehold 
to  the  close.  The  complainant  recovered 
Judgment  In  that  case,  whkdi  is  set  out  In  the 
bill.  The  respondent  then  moved  the  fence 
back  one  foot,  still  obstructing  the  way  sub- 
stantially as  before,  and  sets  up  In  her  an- 
swer, by  way  of  plea,  that  the  verdict  In  the 
former  case  does  not  determine  anything  ex- 
cept that  said  fence  and  encroachment  of  the 
respondent  bad  extended  Into  the  right  of 
way  of  the  complainant,  and  was,  to  a  cer- 
tain extent,  an  obstruction  and  encroachment 
to  the  complainant's  right  of  way;  but  said 
verdict  did  not  determine  as  to  what  extent, 
or  to  what  distance,  or  to  what  quantity  of 
land  In  area,  said  fence  and  encroachment 
was  an  obstruction  to  said  right  of  way.  The 
case  Is  before  us  on  the  suflSclency  of  the  plea. 

In  City  of  Providence  v.  Adams,  10  R.  I. 
184,  the  rule  was  laid  down  that  in  an  action 
of  trespass  qu.  d.,  where  the  defendant  justi- 
fies by  plea  of  llbemm  tenementum,  only  the 
title  to  that  part  of  the  tract  In  which  the  al- 
leged trespass  was  committed  Is  put  In  Issue, 
and  the  record  of  Judgment  In  such  a  case  Is 
proof  of  title  In  the  party  In  whose  favor  it 
Is  rendered,  only  to  the  extent  of  the  place  of 
the  alleged  trespasses  which  may  have  been 


proved.  If,  therefore,  the  record  In  this  case 
shows  a  trespass  by  the  respondent  as  to  the 
whole  of  the  tract  here  claimed,  the  Judg- 
ment in  the  former  case  is  conclusive.  If,  on 
the  other  hand,  it  does  not  show  such  a  tres- 
pass, then  the  respondent's  plea  is  good,  and 
may  stand. 

There  Is  an  evident  distinction  between  a 
trespass  which  consists  in  going  upon  a  i>art 
of  the  close  of  another  under  a. claim  of  title 
and  a  trespass  which  consists  in  excluding 
one  fran  the  entire  close.  The  mle- above 
stated  is  based  upon  the  principle  that,  as 
one  need  only  justify  to  the  extent  of  his 
trespass,  his  plea  Is  not  to  be  constmed  to 
have  any  larger  etTect.  In  tlw  former  case 
the  presumed  claim  of  title  is. only  to  that 
part  of  a  tract  of  land  over  which  one  has 
exercised  dominion  in  the  alleged  act  of  tres- 
pass. Accordingly,  the  effect  of  the  judgment 
is  limited  to  that  extent  In  the  latter  case 
there  is  no  trespass  to  a  particular  part,  bat 
to  the  whole  tract  If  one  incloses  a  tract  by 
a  fence,  he  thereby  exercises  dominion  over 
the  whole  of  it,  because  he  has  thereby  ex- 
cluded the  adverse  claimant  from  the  whole 
tract  whldi  has  ueeu  fenced  off.  The  record 
In  this  case  shows  that  the  complainant  claim- 
ed a  right  in  the  whole  width  of  the  street, 
45  Vio  feet  at  the  southeasterly  comer  of  the 
respondent's  lot,  and  42  ss/ioo  feet  at  its  junc- 
tion with  the  highway.  The  respondent  did 
not  fence  off  one  foot  In  width  of  that  part  in 
dispute,  leaving  the  complainant  free  to  use 
the  remainder.  If  she  bad  so  done,  her  claim 
as  to  the  effect  of  the  judgment  might  apply. 
She  fenced  off  a  part  29  feet  In  width  at  one 
end,  and  27  feet  at  the  other  end,  thereby 
assenting  claim  to  It,  and  trespassing  upon 
and  excluding  the  complainant  from  the  en- 
tire tract  so  Inclosed.  The  doctrine  of  City  of 
Providence  v.  Adams  Is  that  the  estoppel  of 
the  Judgment  Is  co-extensive  with  the  tres- 
pass. Consequently  in  this  case  the  judgement 
in  the  action  of  trespass  Is  conclusive  of  the 
right  of  the  complainant  to  the  street  in  ques- 
tion, and  the  averments  of  the  plea  are  not 
a  sufficient  answer  thereto.  The  plea  is  over» 
ruled. 


TAirr  V.  BALLOU. 

(Supreme  Court  of  Rhode  Island.    July  18, 

1901.) 

TAXATION— POSTING  REQUIRED  NOTICB^ 
DOUBLE  TAXATION. 

1.  Where,  In  an  action  to  collect  a  personal 
tax,  there  was  no  proof  that  notice  of  the  time 
and  place  of  the  assessor's  meeting  had  been 
posted  in  three  public  places  in  the  town  for 
three  weelta  preceding  tne  time  of  meeting,  as 
required  by  Gen.  Laws,  c  46^  t  8i  the  tax  was 
void. 

2.  In  an  assessment  roll  was  the  following 
entry:  "Bnllou,  Isaac,  deceased,  estate  and  wid- 
ow: Personal  valuation,  $10,000;  personal  tax, 
?100;  total  tax,  $100."  The  appraisers'  return 
of  the  property  of  deceased  was  $2,499.78.  The 
pereonal  property  of  his  widow  was  $5,300. 
Held,  that  the  tax  levied  by  the  entiT  in  the 
assessment  roll  was  a  full  tax  of  both  the  «•- 
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tate  of  deceased  and  his  widow,  and  the  second 
tax  against  the  widow  (or  the  same  property 
was  inyalid. 

Action  by  Cyrus  Taft,  -collector,  against 
Sarah  Ballon.  From  a  judgment  In  favor 
of  the  plaintiff,  the  defendant  moves  for  a 
new  trial.  Granted,  and  Judgment  in  favor 
of  tlie  defendant  ordered. 

James  F.  Murphy,  for  plaintiff.  Walter 
H.  Barney,  for  defendant. 

STINBSS,  C.  J.  The  plaintiff  brings  this 
action  to  collect  a  tax  assessed  upon  per- 
sonal property  against  the  defendant  by  the 
to^\'n  of  Cumberland  for  the  year  1896.  The 
defendant  petitions  for  a  new  trial. 

One  ground  alleged  is  the  failure  of  the 
testimony  to  show  that  the  tax  was  legally 
assessed.  Gen.  Laws,  c.  40,  {  C,  provides 
that,  before  assessing  any  tax,  the  assessors 
shall  post  up  printed  notices  of  the  time  and 
idace  of  their  meeting,  in  three  public  places 
in  the  town,  for  three  weeks  next  preceding 
the  time  of  their  meeting.  No  proof  of  the 
posting  of  the  notices  was  offered,  but  the 
plaintiff  testified  that  he  saw  notices,  bat 
would  not  swear  that  he  saw  more  than  two; 
and  he  did  not  state  that  these  were  in  public 
places,  4nd  he  did  not  read  them.  In  Mc- 
Twiggan  V.  Hunter,  18  R.  I.  776,  30  Atl.  962, 
this  court  said:  "Proceedings  for  the  as- 
sessment of  a  tax  are  quasi  Judicial.  Hence 
notice  is  essential  to  give  validity  to  an  as- 
sessment, and  the  statutory  requirement  as 
to  notice  is  to  be  regarded  as  mandatory." 
Cooley,  Tax'n  (2d  Kd.)  363.  If  mandatory, 
there  must  be  proof  of  compliance  in  order 
to  establish  the  validity  of  a  tax  in  a  suit 
to  enforce  it,  because  It  is  a  provision  for 
the  benefit  of  the  taxpayer.  The  trial  Judge 
charged  the  Jury  that  the  plaintiff  must 
prove  the  posting  of  notices  according  to  the 
statute.  There  being  no  proof  of  posting 
printed  notices  in  three  public  places  in  the 
town,  the  verdict  is  clearly  against  the  evi- 
dence on  this  point  The  plaintiff  claims 
that  the  Jury  was  warranted  in  finding  for 
the  plaintiff  under  the  rule  in  some  cases 
that  a  tax  will  be  presumed  to  be  legally  as- 
sessed until  the  contrary  Is  affirmatively 
shown.  The  classes  of  cases  to  which  the 
rule  applies  are  those  where  the  legality  of 
a  tax  arises  collaterally,  as  upon  a  tax  deed. 
In  which  case  the  party  who  imi>eachcs  the 
deed  must  show  in  what  respect  it  is  in- 
valid, and  those  cases  which  involve  some 
incidental  action  of  the  assessors,  not  vital 
to  the  tax.  It  would  be  quite  unreasonable 
to  require  the  defendant  in  this  action  to 
prove  the  negative  fact  that  notices  were 


not  posted,  because  It  would  require  testi- 
mony that  every  public  place  In  the  town 
was  visited,  and  that  three  notices  bad  not 
been  posted.  In  Wood  v.  Quimby,  20  R.  L 
482,  40  Atl.  161,  the  assessors  gave  notice  of 
their  meeting,  but  they  did  not  notify  par- 
ties to  bring  in  their  accounts  of  ratable 
estate.  The  notice  was  held  to  be  fatallv 
defective  in  this  respect  For  a  stronga- 
reason  would  there  have  been  a  fatal  defect 
if  the  notices  had  not  been  posted.  A  fatal 
defect  in  regard  to  compliance  with  a  stat- 
ute cannot  be  cured  by  an  inference  of  a 
Jury,  based  upon  a  mere  presumption  that 
officers  have  done  their  duty,  where  that 
fact  is  the  basis  of  an  action.  Upon  this 
point  the  defendant  would  be  entitled  to  a 
new  trial,  but  Gen.  Laws,  c.  251,  8  11.  pro- 
vides that,  upon  the  consideration  of  a  pe- 
tition for  a  new  trial,  the  court  after  de- 
ciding all  the  questions  raised  by  the  peti- 
tion, shall  remit  the  cause  with  such  direc- 
tions as  to  the  entry  of  Judgment  as  to  law 
and  Justice  shall  appertain. 

It  appears  in  this  case  that  the  defendant 
is  the  widow  of  Isaac  C.  Ballon,  of  Cumber- 
land, and  that  she  is  the  sole  beneficiary  nn 
der  his  will.  In  the  assessment  roU  -was  this 
entr}-:  "Ballou,  Isaac,  deceased,  estate  and 
widow:  Personal  valuation,  $10,000;  per- 
sonal tax,  $100;  total  tax,  $100."  That  tax 
has  been  paid.  It  thus  appears  that  the  de- 
fendant has  been  taxed  twice  in  the  assess- 
ment roll  for  personal  property.  It  does  not 
appear  that  these  taxes  were  for  separate 
or  distinct  personal  property.  On  the  con- 
trary, the  appraisers'  return  of  the  personal 
estate  of  Isaac  C.  Ballou  is  only  $2,tf9.7S: 
and  the  amount  of  the  defendant's  powtnai 
property  In  July,  1896,  $5,300.  The  sum  «rf 
$10,000  taxed  to  the  estate  and  widow  is 
more  than  both  of  these  sums  put  together. 
Hence  it  appears  tliat  the  assessment 
against  the  estate  and  widow  of  a  lump 
sum  of  $10,000  was  Intended  to  oe,  and  was. 
a  full  tax  of  both  estates.  Having  paid  it 
the  plaintiff  cannot  collect  a  second  tax  for 
the  same  property.  It  is  claimed  that  an 
the  particular  tax  In  question  la  a^^ssed 
against  her  as  Sarah  C.  Ballou,  It  cannot  be 
regarded  as  the  tax  against  the  widow  of 
Isaac  C.  Ballou.  This  claim  cannot  stand, 
in  view  of  the  fact  that  the  defendant  is  the 
same  person  who  is  taxed  in  both  cases. 
The  payment  of  the  larger  tax  Is  therefore 
a  complete  defense  to  the  collection  of  the 
tax  in  suit  For  this  reason  the  case  is  re- 
mitted to  the  common  pleas  division,  witk 
direction  to  enter  Judgment  for  the  defend- 
ant 
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McADAMS  V.  STARR. 

(Supreme  Coort  of  Eirrors  of  Connecticut. 

July  23,  I901.> 

ANIMALS— PROPBRTT  IN  DOOS-TITLB   OF  AD- 
MINISTRATOR—DISCLAIMER. 

1.  AVhere  an  administrator  ratified  a  lease 
made  by  decedent's  sons  of  the  farm,  with  the 
creatures  thereon,  including  a  dog,  and  the 
tenant  caused  the  dog  to  be  registered,  which 
act  the  administrator  aporoved,  and  paid  the 
ruisiKtration  fee,  he  was  the  owner  of  the  dog, 
«ithin  Gen.  St.  1888,  f  3761.  and  was  Uable 
thereunder  to  a  person  bitten  b^  the  dog. 

2.  The  theory  that  property  in  a  dog,  being 
base,  might  be  disclaimed  by  the  administrator, 
tiad  no  application,  there  being  no  disclaimer. 

Appeal  from  court  of  common  pleas,  Fair- 
Held  county;   Howard  J.  Curtis,  Judge. 

Action  by  James  McAdams  against  Wil- 
liam H.  Starr.  Judgment  for  plaintiff,  and 
lefendant  appeals.    Affirmed. 

Aaron  T.  Bates  and  Howard  W.  Taylor, 
!or  appellant.  Cliarles  W.  Murphy,  for  ap- 
)ellee. 


AiNDREWS,  C.  J.  The  plaintiff  is  a  lad 
ess  than  10  years  old.  He  brought  this  ac- 
ion  by  his  next  friend  to  recover  damages 
'or  the  bite  of  a  dog.  The  case  was  tried 
ipon  an  issue  Joined  to  the  Jury.  The  plaln- 
iff  had  a  verdict  The  defendant  has  ap- 
>ealed.  It  is  substantially  settled  by  the 
ecord  that  the  plaintiff  was  by  such  biting 
everely  injured.  There  really  is  but  one 
luestlon  for  this  court:  Was  the  defendant 
iable  for  the  acts  of  this  dog?  And  this  de- 
fends upon  the  question  whether  or  not  the 
efcndant  was  the  owner  of  the  dog,  within 
he  meaning  of  section  3701  of  the  General 
tatutes  of  18S8,  so  that  Judgment  could  be 
eudered  against  him  personally.  The  Judge 
istructed  the  Jury  that  he  was.  If  this  Is 
orrect,  then  there  is  no  error. 

The  dog  had  been  owned  by  Jarris  Selleck, 
ite  of  RIdgefield.  Sellecli  died  on  the  26tb 
ay  of  February,  1900,  Intestate.  He  had 
tvned  the  dog  for  three  years.  At  the  time 
r  his  death,  and  prior  thereto,  Sellecli  had 
wned  and  occupied  a  large  farm  in  the  said 
)wn,  on  which  there  were  many  creatures, 
ittle  and  other,  and  among  them  this  dog. 
elleck  left  two  sons,  Darius  and  Isaac  H* 
bey,  after  the  death  of  their  father,  made 
a  arrangement  in  the  nature  of  a  lease  of 
lid  farm,  and  all  the  creatures  thereon,  with 
le  Stnrgls  Selleck.  It  was  a  part  of  this 
rrangement  that  the  dog  should  remain  on 
le  farm.  The  defoidant  was  appointed  ad- 
linistrator  on  the  estate  of  Jar  vis  Selleck 
1  the  6th  day  of  March,  1900.  He  ratified 
ad  approved  the  lease  of  the  farm,  with  the 
-eatures  thereon,  which  the  sons  had  made 
Itb  Sturgis  Selleck.  The  tenant,  Sturgis 
>lleck,  caused  the  dog  to  be  registered.  The 
>fendnnt  approved  that  act,  and  paid  the 
■gistratlon  fee.  The  dog  injured  the  plain- 
nr  on  the  23d  day  of  October,  1900.  It  la 
lid  in  1  Swift,  Dig.  side  page  444,  that,  on 
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the  death  of  any  one,  all  his  personal  prop- 
erty vests  immediately  in  the  executor,  and 
en  side  page  457  that,  when  an  administrator 
Is  appointed,  bis  power  and  duty  are  pre- 
cisely the  same  as  that  of  an  executor.  This 
Is  Indisputably  the  law,  and  it  can  make  no 
difference  whether  the  property  is  a  horse, 
a  dog,  or  a  gold  watch.  The  rule  is  the  same 
In  either  case.  The  executor  takes  his  title 
from  the  will;  an  administrator,  by  the  let- 
ters testamentary.  2  Saund.  47,  note  1; 
Roorbacb  r.  Lord,  4  Conn.  347;  Beecher  v. 
Buckingham,  18  Conn.  120,  44  Am.  Dec.  5S0; 
1  Woerner,  Adm'n,  409.  The  court  instruct- 
ed the  Jury  that  the  defendant  was  the  own- 
er of  the  dog,  within  the  meaning  of  the 
statute  on  which  this  action  was  brought 
That  was  correct 

Counsel  for  the  defendant  argued  in  this 
court  that,  as  the  property  in  a  dog  is  a  base 
property,  an  administrator  might  disclaim  to 
be  the  owner  of  a  dog  which  had  belonged 
to  his  intestate,  and  in  such  case  could  not 
be  treated  as  its  owner.  It  would,  perhaps, 
be  difficult  to  maintain  that  proposition. 
But  it  has  no  application  in  this  case.  Here 
the  administrator  bad  not  only  not  under- 
taken to  disclaim,  but  on  the  contrary,  be 
had  exercised  acts  of  ownership  over  the  dog 
which  did  the  injury.  There  is  no  error. 
The  other  Judges  concurred. 


OITY  OP  MEJRIDEN   et  al.   v.  MALOXEY 

et  al. 

(Supreme  C!ourt  of  Errors  of  Connecticut.    July 

23,  1901.) 

TAXATION— SEVERAL  TRACTS— LUMP  ASSESS- 
MENT LIEiN— LIFE  TENANT— ASSESS- 
MENT   LIST— EVIDENCE. 

1.  Under  Gen.  St.  i  3890,  providing  that  "the 
estate  of  any  person  in  any  portion  of  real  es- 
tate which  is  by  law  set  in  his  list  for  taxation 
shall  be  subject  to  a  lien  for  that  part  of  his 
taxes  which  is  laid  upon  the  valuation  of  said 
real  estate,"  the  general  rule  is  that  each  sepa- 
rate tract  is  subject  to  a  lien  only  for  that 
part  of  the  tax  which  is  laid  on  the  valuation 
of  that  tract. 

2.  The  owner  of  three  tracts  of  land  with 
houses  thereon  leased  one  tract  in  consideration 
of  love  and  affection  and  one  dollar  per  year 
rent  during  the  life  of  the  lessee.  Such  owner 
listed  his  property  with  the  assessor  as  "3 
dwelling  houses,  with  buildings  and  lots  ap- 
purtenant thereto.  %  acres  of  land."  The 
tracts  were  assessed  together  at  a  lump  sum 
for  the  three.  The  taxes  were  unpaid,  and  the 
city  claimed  a  lien  on  two  tracts  for  the  full 
tax  levied,  omitting  such  leased  tract  from  its 
claim.  Held,  that  Gen.  St  g  3845,  providing 
that,  where  one  is  entitled  to  the  ultimate  en- 
joyment of  land,  and  another  to  the  use  of  the 
same  as  an  estate  for  life,  anch  estate  shall 
be  set  in  the  list  of  the  person  in  the  immedi- 
ate possession  tliereof,  except  when  it  is  spe- 
cially provided  otherwise,  did  not  justify  such 
omission  and  imposing  tlie  lien  for  the  whole 
tax  on  the  other  two  tracts,  as  the  fact  that 
the  owner  included  the  property  in  his  sworn 
list,  and  that  the  tenant  did  not  list  it,  was 
evidence  that  they  had  specially  provided  for 
its  assessment  as  the  property  of  the  owner. 

Appeal  from  city  court  of  Meride|i;  James 

P.  Piatt  Judge.  DigtzedbyCjOOgle 
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Action  by  the  city  of  Merlden  and  others 
agaliist  Matthew  Maloney  and  others  to  fore- 
close a  tax  lien.  From  a  Judgment  for  de- 
fendants, plaintiffs  appeal.    Affirmed. 

The  material  facta  found  are,  in  substance, 
these:  In  October,  1803,  Mark  O'RUey  filed 
with  the  assessors  of  Meriden  a  tax  list  duly 
sworn  to,  in  which  he  atatad  that  said  li«t 
contained  a  true  statement  of  all  his  taxable 
property  lu  said  town.  In  said  list  the  prop- 
erty was  described  as  follows:  "3  dwelling 
bouses,  with  buildings  and  lots  appurtenant 
theretOb  9&  acres  of  land  bounded  and  de- 
scribed on  back  of  this  list"  8ald  list  fail- 
ed to  describe  the  land  otherwise  than  as 
above  stated.  The  assessors  received  said 
list,  and  they  also  failed  to  describe  said 
land;  and  they  assessed  to  O'RUey  thereon 
"in  a  lamp  the  sum  of  $3,375."  In  Decem- 
ber, 1S83,  the  city  of  Merlden  laid  a  tax  of 
i2  mills  on  the  dollar  upon  all  the  assessed 
and  taxable  property  In  said  city  at  that 
time.  Thereafter  a  city  assessment  list  was 
made  out  according  to  law.  This  was  based 
upon  the  town  tax  list,  with  only  such  addi- 
tions and  alterations  as  were  required  by 
change  of  title  between  October  1,  USSi,  and 
the  time  of  laying  said  city  tax.  The  land 
described  in  O'RIley's  list  was  all  situated  in 
the  city  of  Meriden,  and  was  liable  to  said 
city  tax,  and  with  respect  to  It  no  change 
had  occurred  between  October  Ist  and  the 
time  of  laying  said  city  tax.  O'RIley's  prop- 
erty was  set  in  the  city  assessment  list,  as 
in  his  own  list,  at  $5,375.  The  amount  of 
tax  levied  thereon  and  assessed  to  O'RUey 
was  $64.50,  and  it  became  due  and  payable 
October  21,  1894.  No  part  of  said  tax  was 
paid  prior  to  the  filing  of  the  tax  lien  sought 
to  be  foreclosed  in  thls.bult.  That  lien  was 
filed  and  duly  recorded  as  required  by  law 
in  October,  1895.  The  tax  list  filed  by 
O'RUey  in  October,  1893,  included  a  certain 
house  and  lot  on  Cedar  street  In  Meriden, 
which  be  then  owned,  snbject  to  a  certain 
lease  to  one  Mary  Mulraney;  and  the  tax 
aforesaid  laid  against  him  was  laid  upon 
the  Cedar  street  property  as  a  part  of  the 
whole  of  his  real  estate  described  in  said 
list  The  certificate  of  Uen  filed  by  the  city, 
and  which  is  sought  to  be  foreclosed  in  this 
salt  does  not  cover  nor  include  the  Cedar 
street  property.  The  defendants  severally 
claimed  before  the  trial  court  that  because 
of  the  omission  to  include  the  Cedar  street 
property  In  the  certificate  of  lien,  the  lien 
was  Invalid  as  against  them;  while  the 
plaintiffs  claimed,  that  because  of  the  lease 
to  Mary  Mulraney,  the  Cedar  street  property 
was  properly  exclnded  from  the  certiflcftte 
of  Hen,  and  that  the  Uen  was  a  valid  lien 
against  the  defendants.  The  facts  in  regard 
to  said  lease  are  these:  On  tiie  23d  of  August 
1803,  O'RUey  as  owner  of  the  Cedar  street 
property,  and  Mary  Mulraney,  entered  Into 
an  indenture  of  lease  by  which  O'RUey,  in 
consideration  of  the  rent  reserved  tn  thn 
lease,  and  of  love  and  affection,  granted  aad 


let  to  said  Mary  Mulraney  the  Cedar  street 
property  "for  and  during  the  term  of  be: 
,  natural  life,  to  be  used  for  a  dwelling  hous*" 
by  her  and  her  tenants,  she  paying  tberv 
for  to  said  O'RUey  "the  yearly  rental  of  oce 
dollar  per  annum  on  the  first  day  of  Janaar; 
in  each  and  every  year  during  said  term. 
She  covenanted  that  she  would  commit  uu 
waste  on  the  premises,  nor  suffer  tbe  sanu; 
to  be  committed;  would  not  injure  nor  mis- 
use them,  and  would  use  them  in  a  proper 
manner;  and  the  lease  contained  a  proviaiua 
of  forfeiture  in  case  of  tbe  violatioB  of  any 
of  the  covenants  on  her  part  to  be  kept  aud 
performed.  This  lease  was  duly  witnessol 
and  acknowledged,  and  was  recorded  on  the 
land  records  of  Merlden  on  the  24th  of  Au- 
gust 1896.  The  lessee  at  once  entered  into 
possession  of  said  property.  This  was  the 
conditlOB  as  to  the  ownerablp  of  tbe  Cedar 
street  property  when  O'RUey  filed  his  tax 
list  as  aforesaid,  and  when  tbe  city  tax  wai 
laid  In  December,  1893.  O'RUey  died  Jaa- 
uary  30,  1894.  After  this  Mary  Mulraney 
and  the  estate  of  O'RUey  were  foreclosed  of 
aU  their  Interest  In  the  Cedar  street  p<t>p- 
erty.  In  January,  1894,— Just  prior  to  his 
death,— O'RUey  assigned  to  certain  grantee* 
aU  his  Interest  In  the  real  estate  described 
In  the  certificate  of  tax  lien,  and  covered  by 
the  tax  lien  here  sought  to  be  foreclosoJ. 
These  grantees  or  their  successors  in  intere:!i 
are  the  defendants  In  this  suit  Tbe  Cedar 
street  property  was  not  assessed  on  tbe  list 
of  Mary  Mulraney  for  1803.  Said  tax  has 
not  been  paid,  "excepting  that  $2SS  was 
paid  July  2,  1896,  and  one  certain  lot  on  the 
corner  of  Court  and  Cedar  streets  was  re- 
leased of  record  on  that  date."  Upon  these 
facts  the  court  held  that  the  tax  Hen  was 
Invalid  as  against  the  defendants,  and  r«i- 
dered  judgment  for  them. 

Frank  S.  Fay  and  Heary  Drrburst,  for 
appellaata.  Richard  Gieeoon,  for  apiteUees 
Malonej^,  O'RUey,  aad  Crowley. 

TORRANCE,  J.  (after  stathig  the  facts).  On 
the  1st  day  of  October,  1893,  Mark  O'RUey 
owned  several  serrate  pieces  of  real  estate 
in  tbe  city  of  Meriden;  one  of  tbem  being  a 
bouse  and  lot  on  Cedar  street,  wbic^  be  own- 
ed subject  to  the  life  lease  described  in  the 
finding.  He  put  aU  of  aald  real  estate,  in- 
cluding the  Cedar  street  proiMrty,  Into  bis  tax 
list  for  1893,  but  without  deacrlblng  each  piece 
separately,  and  the  whole  was  aaseseei  to  bim 
"In  a  lump,  the  sum  of  $fi,375."  In  December 
of  that  year  the  city  of  Meriden  laid  a  tax 
against  said  real  estate  up«B  that  ameeuustnt. 
and  tbe  amount  of  O'RIley's  tax  to  the  cit.v 
was  9(>4.Sa  SulMequently,  while  tbia  tax  re- 
mained due  and  unpaid,  tbe  city  filed  a  rvr- 
tlflcate  of  Uen  for  tiie  whole  of  this  tax  upon 
a  part  only  of  the  land  upon  which  tht-  as- 
sessment was  laid,  and  it  now  seeka  to  en- 
force sabstantially  the  entire  tax  against  a 
part  only  of  the  land  upon  which  sueh  tax 
was  laid.    Tbe  mate  question  in  tbe  case  is 
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whether,  upon  the  facts  found,  it  can  do  this 
as  against  these  defendants.  The  law  re- 
lating to  this  matter  (section  3890  of  the  Gen- 
eral Statutes)  provides  that  "the  estate  of 
any  person  in  any  portion  of  real  estate 
which  Is  by  law  set  In  his  list  for  taxation 
shall  be  subject  to  a  lien  for  that  part  of  bis 
taxes  which  is  laid  upon  the  valuation  of  said 
veal  estate  as  found  in  said  list  when  finally 
completed."  Vndet  this  statute  the  general 
rule  Is  that  each  separate  portion  of  real  es- 
tate is  subject  to  a  Ilea  only  for  that  part 
of  the  tax  which  Is  laid  upon  the  valuation 
of  that  part,  as  found  In  the  list  when  finally 
completed.  Meyer  v.  Burrltt,  60  Conn.  117, 
22  Atl.  501;  HeUman  t.  Burrftt,  62  Conn. 
138,  2S  AU.  473.  Under  this  general  rule  the 
city  cannot,  as  against  these  defendants,  en- 
force the  Hen  for  the  entire  tax  upon  only  a 
portion  of  the  real  estate  on  which  such  tax 
was  laid,  unless  the  fact  that  the  Cedar 
street  property  was  subject  to  a  life  lease 
Ju.«tifled  the  city  In  leaving  It  out  of  the  cer- 
tificate of  lien.  Section  3S45  of  the  General 
Statutes  provides  that:  "When  one  is  enti- 
tled to  the  ultimate  enjoyment  of  •  •  * 
land,  *  •  •  and  another  is  entitled  to  the 
use  of  the  same  as  an  estate  for  life,  or  for 
1  term  of  years  by  gift  or  devise  and  not  by 
?ontract,  such  estate  shall  be  set  In  the  list 
it  the  person  in  the  immediate  possession  or 
use  thereof,  except  when  It  is  specially  pro- 
vided otherwise."  The  plaintiffs  claim  that 
jnder  this  statute  the  Cedar  street  property 
nras  not  taxable  to  or  as  against  O'RlIey, 
ind  that  this  fact  Justified  the  city  In  leav- 
ing It  out  of  the  certificate  of  Hen.  nils 
:laim  proceeds  on  the  assumption  that  the 
ease  in  question  vested  In  Mary  Mulraney  a 
ife  estate,  wlthtn  the  meaning  of  this  stat- 
ite.  The  defendants  contend  that  the  words 
'by  gift  or  devise,  and  not  by  contract"  qual- 
fy  the  words  "estate  for  life,"  as  well  as 
Jie  words  "a  term  of  years,"  and  therefore 
:hat  the  estate  created  by  the  lease  In  ques- 
:lon  Is  not  an  estate  for  life,  within  the 
neaning  of  the  statute;  while  the  plaintiffs 
;ontend  that  an  estate  for  life,  however  cre- 
Lted,  is  within  the  meaning  of  the  statute 
Chis  statute  was  first  passed  In  1845  (cbap- 
er  52,  Pub.  Acts  1845),  and  has  since  ro- 
nained  upon  the  statute  book  with  but  lit- 
le  change  in  substance  or  phraseology.  The 
tunctuation  <rf  It  has  varied  from  time  to 
Ime  more  or  less,  but  in  Its  present  form  the 
punctuation  would  seem  to  favw  the  am- 
truction  contended  for  by  the  plaintiffs. 
)ut  if  we  assume,  without  deciding,  that  the 
tIalntUTs  are  right  in  their  contention,  and 
bat  Mary  Mulraney  had,  within  the  mean- 
ag  of  the  statute,  a  life  estate  in  the  Cedar 
treet  property,  it  does  not  follow  that  the 
Ity  was  Jtistlfied  in  leaving  that  property 
ut  of  the  certificate  of  lien.  The  statute 
provides  for  listing  the  land  In  the  name  of 
be  owner  of  the  life  estate  only  when  It  Is 
lOt  "specially  provided  otherwise."  There 
i  nothing  In  this  record  to  show  that  the 


listing  of  the  Cedar  street  property  in  tiie 
name  of  O'RIley  was  not  "specially  provided" 
for  by  the  parties  to  the  lease.  Indeed,  the 
facts  found  dlstinctiy  favor  that  conclusion. 
Mary  Mulraney  did  not  list  the  property  in 
her  list  for  1883,  and  O'RIley  voluntarily 
listed  It  as  his  for  that  year,  and  under  oath 
asserted  that  It  was  a  part  of  his  taxable 
property,  and  never  apparently  claimed  that 
this  was  done  by  Inadvertence  or  by  mis- 
take. There  is  nothing  in  the  statute  that 
prevented  the  owners  of  the  Oedar  street 
property  from  dealing  with  it  in  this  way 
for  purposes  of  taxation;  and  upon  the  facta 
found  the  tax  laid  uiwn  the  Cedar  street 
property,  and  upon  the  other  land  in.  O'Rl- 
ley's  list,  was  a  valid  tax  as  against  him. 
and  might  be  enforced  against  him  person* 
ally,  or  as  against  said  lands  by  way  of  llen> 
upon  a  proper  certificate  of  Hen.  The  stat- 
ute in  question  relates  to  the  matter  of  list- 
ing real  estate,  and  not  to  its  exclusion  from 
the  certificate  of  lien  after  it  has  been  Usted 
by  and  assessed  in  the  name  of  the  remain- 
der-man. Upon  the  record  in  this  case  we 
are  of  opinion  that  the  existence  bt  the  life 
lease  does  not  affect  the  operation  of  the  gen- 
eral rule  hereinbefore  referred  to.  and  that 
the  Judgment  of  the  city  court  was  correct 
Certain  of  the  reasons  of  appeal  are  based 
upon  exceptions  taken  to  the  refusal  of  the- 
court  to  correct  the  finding  In  certain  par- 
ticulars, but  it  is  unnecessary  to  consider 
these  separately,  for  all  the  facts  material  to- 
a  decision  of  the  main  question  in  the  case 
are  fully  set  forth  In  the  finding.  There  Is 
no  error.    The  other  Judges  concurred. 


JACKSON  V.  BBVINa  et  aL 

(Supreme  Court  of  Srrors  of  Connecticut    Jnt> 

23,  1901.) 

WIIXS— CHAROBS  ON  DEVISES-LIABIUTIBS  OF 

DEVISEES— MORTGAGBS— PAYMENT— 

RIGHTS  OF  WIDOW— BLBCTION. 

1.  Where  a  testator  devises  realty  subject  te- 
•  mortgage  thereon,  the  devisee  takes  it  bu1>- 
ject  to  such  burden,  and  must  discharge  tiie 
debt 

2.  Where,  after  the  execution  of  a  will  de*- 
vising  realty,  testator  subjects  it  to  a  mortgage, 
such  mortgase  must  be  paid  from  the  personal- 
ty, leaving  the  devisee  the  laud  free  from  the 
lien. 

3.  Where  a  testator  devising  property  to  his 
wife  directs  tliat  the  devise  is  In  lieu  of  all 
other  interest  in  his  estate,  the  widow  accept- 
ing such  interest  cannot  claim  a  beneficiary 
fund  payable  to  her,  the  disposition  of  which, 
though  not  legally  belonging  to  his  estate,  tes- 
tator has  directed  in  his  will. 

Case  reserved  from  superior  court.  New 
Haven  county;  Ralph  Wheeler,  Judges 

Action  by  Nellie  S.  Jackson,  execntrix, 
against  Mary  Louise  Bevins  and  others,  for- 
a  Judicial  construction  of  the  will  of  John 
Jackson,  deceased.  Reserved  on  the  facta- 
for  consideration  and  advice.  Judgment  adr 
vised. 

John  Jackson,  of  Ansonia,  died  on  the  12th- 
day  of  August  1880.    He  left  a  wHI  properly 
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«xecuted  to  pass  real  and  personal  property, 
which  after  his  death  waa  duly  proved  and 
established  In  the  court  of  probate.  The 
plaintiff,  who  -was  bis  widow,  was  named  in 
the  will  as  the  executrix.  She  qualified  and 
entered  upon  her  duty  as  such.  She  brings 
this  complaint,  asking  for  a  construction  ot 
certain  i)art8  of  the  will,  and  for  advice  In 
the  performance  of  her  duties.  The  will  Is 
as  follows:  "I,  John  Jackson,  of  the  dty 
of  Ansonla,  In  the  state  of  Connecticut,  be- 
ing of  sound  and  disposing  mind  and  memory, 
do  make,  publish,  and  declare  this  my  last 
will  and  testament,  hereby  revoking  any  for- 
mer will  and  codicil  by  me  made,  in  manner 
and  form  following;  that  Is  to  say:  (1)  I 
will  and  direct  that  my  Just  debts  be  paid 
as  hereinafter  provided  for.  (2)  I  give,  de- 
vise, and  bequeath  to  my  wife,  Nellie  S. 
Jackson,  my  homestead,  where  I  now  reside, 
in  said  Ansonla,— being  a  lot  or  tract  of  land 
bounded  westerly  by  land  of  Cibarles  Evans, 
land  of  Edward  Van  Riper,  and  land  now 
or  lately  of  the  estate  of  Terry  £.avlne,  north- 
erly by  land  of  Charles  Johnson  and  by  my 
own  land,  easterly  and  southerly  by  high- 
way called  'High  Street,'— together  with  all 
of  the  buildings  thereon;  also  the  house  and 
lot  situated  in  said  Ansonla  on  the  westerly 
side  of  said  High  street,  next  northerly  and 
adjoining  said  homestead  lot,  bounded  south- 
erly &  westerly  by  my  said  homestead  lot, 
and  northerly  by  my  own  land,  and  easterly 
by  said  High  street,- to  have  and  to  bold 
tbe  real  estate  aforesaid  unto  her  and  her 
hdrs  forever.  I  also  give,  devise,  and  be- 
queath to  my  said  wife  all  of  my  household 
furniture,  fumishings,  wares,  and  belongings 
situated  in  my  dwelling  house,  and  used  in 
housekeeping  by  my  family,  except  the  fol- 
lowing, viz.:  My  black- walnut  secretary,  my 
marble  clock,  and  the  two  side  ornaments 
belonging  therewith,  and  my  two  ebony  cab- 
inets, which  said  secretary,  clock,  ornaments, 
and  cabinets  I  give  to  my  daughter,  Mary 
TiOuise  Bevins,  absolutely  and  forever;  and 
except,  further,  my  sword  and  my  gold-head- 
ed cane,  and  my  books,  as  hereinafter  provid- 
ed,— to  have  and  to  bold  said  furniture,  fur- 
nishlDgs.  wares,  and  belongings,  except  as 
aforesaid  to  her  and  her  heirs  forever.  I 
also  give  to  my  said  wife  the  contents  of  my 
bam  upon  my  said  homestead,  and  all  of  my 
tools  and  trappings  situated  and  used  by  me 
upon  and  about  my  said  homestead,  abso- 
lutely and  forever.  (3)  I  give,  devise,  and 
bequeath  to  my  said  wife  all  of  my  Insurance 
money  In  the  Odd  Fellows'  Funerej  Aid  Asso- 
ciation of  the  State  of  Connecticut,  and  all 
moneys  that  may  be  due  from  said  associa- 
tion upon  and  in  consequence  of  my  decease 
and  by  reason  of  my  membership  therein, 
subject,  however,  to  the  following  condition, 
to  wit:  That  my  said  wife  shall  erect  or 
cause  to  be  erected  upon  my  burial  lot  in 
(irove  Cemetery,  so  called,  in  said  Ansonla, 
a  suitable  monument  and  appurtenances,  to 
be  selected  by  my  said  wife,  and  to  cost,  at 


a  reasonable  price  therefor,  about  eight  bmi- 
dred  dollars,  and  also  that  she  shall  defray 
therefrom  all  of  my  funeral  expenses  and  the 
expense  of  settling  my  estate,  and  pay  all 
my  Just  debts  therefrom,  except,  however, 
the  mortgage  debt  hereinafter  mentloaed. 
Also  that  she  shall  pay  from  said  moneys 
the  sum  of  one  hundred  dollars  to  tbe  Fine 
Grove  Cemetery  Association,  of  said  Ansonla. 
which  said  sum  of  one  hundred  dollars  I 
give  to  said  cemetery  association  in  trust 
and  to  its  successors  In  the  care  and  control 
of  said  cemetery,  forever,  for  the  uses  and  j 
purposes  following,  to  wit:  To  expend  the  j 
Income  therefrom,  or  so  much  thereof  as  may  | 
be  necessary,  in  the  proper  care  and  preserva- 
tion of  said  burial  lot  (4)  I  give  to  my 
grandson  Louis  Jackson  Braddock  my  sword 
and  my  gold-headed  cane,  to  have  and  to 
bold  the  same  to  him  and  his  heirs  forever: 
also  all  of  my  library  books,  absolutely  and 
forever.  (5)  I  give,  devise,  and  bequeath  all 
of  the  rest,  residue,  and  remainder  of  my 
estate,  of  whatever  kind  and  wherever  sit- 
uated, to  my  said  daughter,  subject,  how- 
ever, to  and  upon  the  following  condition, 
to  wit:  That  my  said  daughter  shall  assume, 
pay,  and  discharge  any  and  all  mortgage 
indebtedness  which  I  may  owe  at  my  decease, 
and  secured  by  a  mortgage  or  by  mortgages 
upon  any  of  my  real  estate  included  in  said 
rest  residue,  and  remainder  bequeathed  to 
her  aforesaid;  and  I  hereby  cbarge  npon 
said  rest,  residue,  and  remainder  ot  my  estate 
the  payment  of  such  mortgage  indebtedness 
aforesaid,— to  have  and  to  hcdd  the  same, 
subject  to  such  condition  aforesaid,  unto  her 
and  her  heirs  forever.  (6)  I  nominate  and 
appoint  my  said  wife  to  be  my  execntrix  of 
this,  my  last  will  and  testament,  and  I  re- 
quest that  she  be  not  required  to  g^ive  bond.s 
as  such.  (7)  All  of  the  bequests  herein  given 
to  my  said  wife  are  given  to  her  in  lieu  of 
dower,  and  in  lieu  of  any  and  all  other  inter- 
est in  or  claim  upon  my  estate.  In  witness 
whereof,  I  have  hereunto  set  my  hand  and 
seal  this  18th  day  of  September,  1805.  John 
Jackson.  [Seal.]"  It  appears  by  the  allega- 
tions of  the  complaint,  all  of  which  are  ad- 
mitted to  be  true,  that  the  testator  at  the 
time  he  made  his  will,  and  thereafter,  up  to 
the  time  of  his  death,  was  the  owner  of  four 
pieces  of  land  in  Ansonla.  Two  of  these 
pieces  he  devised  to  his  wife,  the  present 
plaintiff,  by  the  second  paragraph  of  the 
will.  The  other  two  pieces  were  devised  to 
bis  daughter,  now  Mrs.  Bevins,  by  the  fifth 
paragraph  of  the  will,  charged  with  the  pay- 
ment of  the  debt  secured  by  a  mortgage  on 
one  of  them.  He  had  been  In  his  lifetime, 
and  was  at  his  death,  a  member  in  good 
standing  of  the  Odd  Fellows'  Mutual  Aid  As- 
sociation. By  the  rules  and  laws  of  that 
association,  his  wife  was  entitled  to  receive 
at  his  death,  from  the  association,  the  sum 
of  $1,500.  This  sum  has  since  his  death  been 
paid  over  to  her.  The  money  never  belonged 
to  the  testator.    It  Is,  'however,  the  same 
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money  trhlcb  be  undertook  to  dispose  of  by 
the  third  paragraph  of  the  will,  apparently 
supposing  it  was  his  own.  The  articles  specit- 
IcaUy  devised  to  Louis  Jackson  Braddock 
bare  been  delivered  to  him. 

WilUam  H.  WiUiams,  for  plaintiff.  Bobert 
Ia  Munger,  for  defendant 

ANDREWS,  C.  J.  (after  stating  the  facta). 
.  So  far  as  appears,  the  testator  at  the  time 
he  made  his  will  owed  no  other  debt  than 
the  one  secured  by  a  mortgage  on  the  land 
devised  to  Mrs.  Bevins.  At  later  dates  be  in- 
curred two  other  debts,  each  to  the  Ansonia 
Savings  Bank,— one  for  $2,000,  the  other  for 
$1.000,— and  each  secured  by  several  mort- 
gages on  the  two  pieces  of  land  devised  to  his 
wife.  It  is  the  existence  of  these  latter 
debts  which  gives  rise  to  the  doubts  sought 
to  be  resolved  by  this  action. 

Primarily  the  debts  of  any  deceased  per- 
son are  payable  out  of  his  personal  property. 
His  real  estate  is  not  to  be  taken  for  such 
purpose  till  the  personalty  is  exhausted. 
Woemer,  Adm'n,  1093;  4  Kent,  Comm.  421. 
"It  is  a  well-known  rule  that,  as  between  the 
real  and  personal  representatives  of  all  per- 
sons deceased,  the  personal  estate  in  the 
bands  of  the  executor  or  administrator  is  the 
primary  and  natural  fiurd  which  must  be  re- 
Borted  to  in  the  first  Instance  for  the  pay- 
ment of  debts  of  every  description  contracted 
by  the  testator  or  intestate."  Williams, 
Ex'rs,  1683.  Till  qnite  recently,  our  own 
statutes  did  not  permit  the  real  estate  of  a 
deceased  person  to  be  taken  for  bis  debts, 
except  upon  a  finding  that  the  debts  exceed- 
ed the  amount  of  the  personal  property,  and 
then  only  so  much  of  the  real  estate  was  to 
be  taken  as  was  sufficient  to  make  up  the 
difference.  Shelton  v.  Hadlock,  62  Conn. 
143,  25  Atl.  483;  Coe's  Appeal,  64  Conn.  352, 
30  Atl.  140;  Dorrance  v.  Kaynsford,  67  Conn. 
1.  34  AU.  706,  52  Am.  St  Rep.  266.  Thus, 
-when  a  testator  directs  the  payment  of  all 
bis  Just  debts,  it  is  taken  that  tbe  debts  are 
to  be  i»aid  from  his  personal  property,  un- 
less he  makes  other  provision,  although  the 
debts  are  secured  by  mortgage.  Plimpton 
V.  Puller,  11  Allen,  140;  Oould  v.  Wlnthrop, 
5  R.  I.  319.  In  such  case.  If  the  mortgagee 
resorts  to  the  land,  the  devisee  may  have 
reimbursement  from  the  personal  property  of 
the  testatM:.  Uewes  v.  Debon,  3  Gray,  205; 
Williams,  E^'rs,  1604.  In  the  present  case 
the  testator  expressly  made  one  of  the  pieces 
of  land  which  he  devised  to  Mra.  Bevins  sub- 
ject to  the  mortgage  thereon.  She  takes  that 
land  subject  to  the  burden  on  it.  She  must 
pay  that  debt 

By  the  third  paragraph  of  the  will  tbe  tes- 
tator undertook  to  dispose  of  the  fund  which 
came  from  the  Odd  Fellows'  Funeral  Aid  As- 
sociation, as  though  it  was  a  part  of  his  own 
pstate.  In  fact  It  did  not  belong  to  him  at 
all.  It  belonged  to  his  wife,  the  present 
plaintMT.    In  this  court  the  plaintiff  did  not 


expi-essly  claim  that  money  as  her  own,  nor 
did  she  expressly  renounce  It  Apparently, 
she  leaves  it  to  the  operations  of  the  law. 
She  does,  however,  claim  the  land  devised 
to  her  by  the  second  paragi-aph  of  the  wtil. 
And,  as  she  does  that,  the  law  is  clearly  so 
that  she  cannot  set  up  any  claim  to  that 
money.  Having  elected  to  take  a  beneficial 
interest  under  this  will,  she  cannot  set  up 
any  right  or  claim  of  her  own,  even  if  otb- 
erwise  legal  and  well  founded,  which  will 
defeat  or  in  any  way  prevent  the  full  effect 
and  operation  of  every  part  of  the  will.  This 
rule  has  been  discussed  at  some  length  by 
this  court  quite  recently,  and  applied  In  sev- 
eral cases.  Bank  ▼.  Curran,  72  Conn.  S42, 
44  Atl.  473;  Coe's  Appeal,  64  Conn.  352,  30 
Atl.  140;  Carter's  Appeal,  58  Conn.  687,  22 
AtL  320.  By  the  law  as  there  shown,  it  is 
the  duty  of  the  plaintiff,  in  the  settlement  of 
Mr.  Jackson's  estate,  to  treat  tliat  $1,500  as 
his  pn^>erty.  It  is  her  duty  to  follow,  so  far 
as  may  be,  bis  directions.  She  should  erect 
a  monument  In  the  cemetery,  and  on  the  lot 
which  he  named.  It  should  be  a  monumeat 
suitable  to  the  character  and  family  of  tbe 
deceased,  appropriate  to  the  place  where  it 
is  set,  and  adapted  to  perpetuate  his  name 
and  memory.  U  It  does  these  things,  even 
if  it  does  not  cost  the  enUre  $800,  we  think 
the  purposes  of  the  testator  in  this  provision 
will  be  fully  carried  out  .'Vs  to  the  matter 
of  the  cost  the  widow  is,  to  some  extent, 
given  a  discretion.  The  sum  of  $800  seems 
to  be  mentioned  rather  by  the  way  of  gen- 
eral description  than  a  fixed  price.  She 
should  pay  the  sum  of  $100  to  the  Pine  Orove 
Cemetery  Association  of  Ansonia,  to  be  used 
as  is  set  forth  in  the  will.  She  must  also 
pay  the  funeral  expenses  and  the  expenses 
of  settling  the  estate.  The  balance  of  the 
sum  of  $1,500,  whatever  it  may  be,  she  should 
apply  to  the  payment  of  the  debts  of  the 
testator.  That  Is  what  the  testator  directed. 
At  the  time  be  made  his  will,  all  his  debts 
then  existing  could  have  been  paid  from  that 
money.  After  that  time  he  incurred  other 
debts  to  an  amount  much  greater  than  that 
sum,  and  which  cannot  be  paid  therefrom. 
He  did  not  change  his  will.  The  law  char- 
ged these  new  debts  on  his  general  personal 
estate.  They  were  evidenced  by  his  notes. 
and  secured  by  mortgages  on  the  two  pieces 
of  land  devised  by  his  will  to  his  wife.  It 
would,  therefore,  be  the  duty  of  his  executrix 
to  discharge  them.  Turner  v.  Laird,  6S 
Conn.  200.  35  AU.  1124.  It  may  well  he  pre- 
sumed that  he  allowed  his  will  to  remain  im- 
altered  in  reliance  upon  this  rule  of  law. 
After  all  this  is  done,  so  much  of  the  per- 
sonal property  as  Is  left  falls  Into  the  rest 
and  residue  of  the  estate,  and  goes  to  Mrs. 
Bevins. 

To  recapitulate  briefly,  it  is  the  duty  of 
Mrs.  Bevins  to  pay  the  mortgage  on  the  land 
devised  to  her.  The  plaintiff  is  entitled  to 
have  the  lands  devised  to  her  free  from  .iny 
mortgage  lien.    The  $1,500   from  the   (i.lii 
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Fellows'  Association  mast  be  treated  as  a 
jiait  of  Mr.  Jacksou's  estate,  and  applied,  so 
lar  as  it  goes,  as  he  directed.  The  remain- 
ing portion  of  bis  debts  not  then  paid  most 
'be  paid  from  the  other  pei'sonal  pr<q>erty. 
The  superior  court  is  advised  to  render  judg- 
ment In  accordance  with  the  views  herein  ex- 
pressed. No  costs  will  be  taxed  In  this  court 
in  favor  of  either  party.  The  other  Judges 
^concurred. 


«ocrErrT  op  second  universalist 

CHUHOH  et  aL  v.  COLEGRO^'E. 

<8Bpreme  Conrt  of  Errors  of  Connecticut.    July 
23.  1901.) 

'WU.Le-CONSTRCCnON-STOCK  07  CORPORA- 
TION. 
A  ooal  eompanjr  had  aeenmulated  a  surplus 
designated  by  tbat  name,  and  another  surplus 
designated  as  the  "Ooal  Land  Renewal  Fund." 
Sy  concerted  action,  the  stockholders  sold  their 
-stock  to  other  parties  under  agreemant  that  no 
interest  in  the  surplus  funds  was  conveyed, 
.and  the  directors  passed  resolutions  providing 
(Or  the  division  thereof  in  the  discretion  of 
•tJae  trustees.  A  testator,  who  was  a  stock- 
itudder  in  this  company,  faiequeathed  100  shares 
of  stock  .therein  in  trust,  the  Income  thereof  to 
be  paid  to  certain  beneficiaries,  but  the  prin- 
cipal to  '!>•  left  invested.  The  legacy  took 
effect  iMfoie  the  sale  of  the  compat^s  stock. 
Held,  tliat  the  sum  received  by  tne  ezeeutors 
of  the  will  as  part  of  the  surplus  fund  of  the 
company  was  part  of  the  "floating  capital"  of 
4he  corporation  distributed  in  Uqutdation,  and 
fcsloatged  wholly  to  the  capital  of  the  ttvat 
afuttd. 

Case  reserved  from  -mpertor  conrt,  Falr- 
iSeld  county:   Silas  A.  Boblnson,  Judge. 

Action  by  the  Society  of  the  Second  Uni- 
"^wrsalist  Church  of  Stamford  and  others 
xgalnst  Harriet  Golegrove.  Submitted  to  | 
-the  superior  court  on  an  agreed  state  of 
-f sets,  and  question  reserved  for  tbe  supreme 
orart    Judgment  advised. 

j^jnlcable  submission  by  the  society  and 
Hie  society's  committee  of  a  q.uestlon  arlo- 
4ng  nnda:  the  will  of  WllUam  Hubbard, 
nude  under  Gen.  8t .{  1200,  to  the  superior 
^souBt  for  Fairfield  county,  and  reserved 
^Boblnson,  3.)  for  the  advice  of  this  court 
The  testator  died  June  4,  1895.  leaving  a 
vlll  executed  in  1893.  His  executors  soon 
Eatterwards  transferred  to  tbe  society's  com- 
oiittee,  as  trustees,  tbe  shares  of  stock  re- 
ferred to  In  tbe  following  clause  of  the  will: 
'"I  give  and  bequeath  to  tbe  trustees  of  tbe 
-Second  Universalist  Church  of  Stamford, 
-Connecticut,  situate  in  tbe  borough  of  Stam- 
ford, one  hundred  shares  of  tbe  capital  stock 
•of  the  Pennsylvania  Coal  Company,  in  trust 
to  pay  from  and  out  of  tbe  dividends  and 
income  from  said  stock  tbe  oneTbalf  thereof 
t»  Lot  Mead  Hubbard  and  his  sister.  Hap- 
9Aet  Golegrove,  children  of  Andrew  Hub- 
bard, deceased,  or  to  tbe  survivor  of  tbem, 
•during  tbelr  lifetime  and  tbe  lifetime  of  tbe 
survivor,  annually  or  semiannually,  at  tbe 
4liBcretion  of  said  trustees,  and  to  use  and 


apply  tbe  remaining  one-half  of  said  d-vi- 
dends  and  income  in  defraying  tbe  annu- 
al expenses  of  said  Second  Universalist 
Cborcb.  On  the  decease  of  both  tbe  said 
Lot  Mead  Hubbard  and  Harriet  Golegrove 
I  give  and  bequeath  said  stock  to  tbe  trus- 
tees aforesaid,  to  be  by  tbem  used,  at  tbeir 
discretion,  in  tbe  support  and  maintenance 
of  said  Second  Universalist  Churcb.  Should 
a  reorganization  of  said  Pennsylvania  Coal 
Company  be  bad  after  my  deceases  thai 
It  la  my  will,  and  I  so  direct,  tbat  said  trus- 
tees reinvest  so  much  of  tbe  proceeds  of 
and  from  said  one  hundred  shares  of  said 
stock  as  sucb  number  of  shares  will  be  en- 
titled to  of  tbe  shares  of  the  reorganized 
company  or  companies."  Said  Pennsylva- 
nia Coal  Company  was  organized  In  1S38, 
and  Its  organization  continued  in  1895  by 
acts  of  tbe  l^lslature  of  Pennsylvania. 
Tbe  par  value  of  its  stock  was  at  tbe  time 
of  tbe  making  of  said  will,  and  bad  beeo 
for  many  years,  $5,000,000,  and  for  man; 
years,  and  at  the  time  of  tbe  making  of  the 
will  aforesaid,  bad  paid  regular  yearly  div- 
idends of  16  per  cenL.  being  less  than  the 
amount  earned.  Tbe  excess  not  used  for 
dividends  or  in  tbe  business  of  tbe  company 
was  invested  in  stocks,  bonds,  and  other  se- 
curities. This  excess  fund  stood  upon  tbe 
boolcs  of  the  company  as  a  "Coal  Land  Re- 
newal Fund"  and  as  surplus.  Tbe  purpose 
of  tbe  former  fund  was  to  replace  coal  lands 
owned  by  tbe  company  which  should  be- 
come mined  out  by  the  porcbaae  of  other 
coal  lands.  On  May  30,  1895,  tbe  coal  land 
renewal  fund  stood  upon  the  books  of  tbe 
company  at  $4,500,000,  and  tbe  STU^tlua  at 
$4^012,701.06.  At  the  time  of  making  bis 
will  and  at  the  time  of  bis  death  tbe  testa- 
tor was  a  large  bolder  of  tbe  stock  of  this 
eompany,  owning  1,155  shares,  and  knew 
of  tbe  existence  and  appi^^iiitrte  amount 
of  tbe  funds  aforesaid.  In  December,  1900. 
and  January,  1901,  substantially  all  the 
shareholders  in  tbe  company,  including  the 
society's  committee,  sold  their  abares  to  J. 
P.  Morgan  &  Co.  for  $276  a  share  (tbe  par 
value  b^ng  $60),  under  an  agreement  tbat 
certain  specified  assets  should  "be  reserved 
out  of  tbe  Interests  In  said  property  passing 
to  tbe  purchasers  by  reason  of  tbe  sale  and 
transfer  of  said  stock,  and  tbat-saeb  action 
shall  be  taken  by  tbe  present  board  of  di- 
rectors of  said  Pennsylvania  Coal  Gasapany 
as  shall  secure  to  the  stockholders  of  record 
upon  such  date  as  may  be  fixed  by  the  pres- 
ent board  of  dlrectora,  not  later  Uian  Jann- 
ary  16,  1001,  tbe  right  to  participate  in  and 
to  receive  tbe  benefits  of  said  reserved  as- 
sets to  the  exclusion  of  tbe  purcbaaen  un- 
der this  contract  and  all  persons  claiming 
under  tbem."  The  assets  reserved  vrere  all 
cash  and  coal  on  band  on  January  16.  1901: 
all  bills  and  accounts  reeeivabla,  Iea«  bills 
and  accounts  payable,  as  of  tbat  date:  all 
loans  due  to  tbe  company;  and  most  of  Its 
stocks  and  bonds  'Wbidi  were  "lield  for  in- 
Digitized  ' , 
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vestment"  The  agreement  furthor  provid- 
ed that:  "Said  reserved  assets  or  their 
equlralent  may  be  paid  by  the  Pennsyl- 
vania Coal  Company  to  Its  stockholders  of 
record  at  the  time  of  the  closing  of  the 
books  of  the  company,  prior  to  delivery  of 
control  to  Messrs.  J.  P.  Morgan  &  Co.  or 
their  assigns;  In  other  words,  that  the  stock 
delivered  to  J.  P.  Morgan  &  Co.  Is  not  to 
carry  with  It  any  Interest  in  the  reserved 
assets.  But,  In  order  that  the  total  amount 
payable  to  each  stockholder  hereunder,  and 
also  for  his  dlstribntlve  share  In  such  re- 
served assets,  may  be  made  In  one  payment, 
Messrs.  J.  P.  Morgan  &.  Co.  will  pay  to  the 
subscribing  stockholders  their  respective 
shares  of  snch  reserved  assets,  as  directed, 
by  and  for  account  of  the  Pennsylvania  Coal 
Company,  upon  delivery  to  them  in  casta 
of  the  amonnt  so  to  be  dlstribnted  to  snch 
subscribing  stockholders:  bnt  Messrs.  J.  P. 
Morgan  &  Co.  shall  have  no  claim,  nor  any 
other  commitment  with  relation  to  such  re- 
served assets."  The  board  of  directors  of 
the  company,  early  In  January,  1901,  after 
reciting  that  J.  P.  Morgan  &  Co.,  "as  soon 
after  Janaary  16,  1001,  as  tbey  shall  hare 
acquired  and  paid  for  a  majority  of  the  cap- 
ital stock  of  the  company,  will  desire  to 
asBume  the  direction  and  control  of  the  com- 
pany," and  that  "before  surrendering  such 
control"  the  board  desMred  "to  distribute 
among  the  vtoekholdeni  of  record  on  Jan- 
uary 8,  1801,"  the  reserved  assets  "repre- 
senting accnmnlated  and  undivided  profits 
at  the  company,  which  the  said  porehaseps 
bave  agreed  to  except  from  tbe  operation  of 
said  purchase,"  resolved  as  follows:  "First 
T%at  a  dividend  b«»  and  the  same  hereby 
Is,  declared  on  the  capital  stock  of  this  com- 
pany, coiBslstlng  of  the  said  assets,  payable 
as  hereinafter  directed,  to  the  stockholders 
of  record  at  tbe  dose  of  business  on  Janu- 
ary 8»  1901.  Second.  That  the  officers  of 
the  company  forthwith  transfer,  assign,  pay 
over,  and  deliver  to  Samuel  Thome,  John 
W.  Steriing,  and  James  N.  Jarvle  the  said 
assets,  in  trust  for  the  following  uses  and 
purposes:  (1)  To  bold  the  same  for  tbe 
benefit  of  the  stockholders  of  record  of  this 
company  at  3  p.  m.,  January  8,  1901.  (2) 
To  convert  the  same  into  cash  in  such  man- 
ner and  at  such  times  as,  in  their  absolute 
Judgment  and  discretion,  shall  be  deemed 
advisable.  (3)  To  pay  on  January  15,  1001, 
through  Messrs.  J.  P.  Morgan  &  Co.,  to  the 
said  stockholders  of  record  on  January  8, 
1901,  so  much  of  tbe  net  proceeds  as  may 
tben  bave  been  realized  from  tbe  said  as- 
sets, not  exceeding  200%,  and  as  speedily 
thereafter  as  possible  to  pay  the  balance  of 
snch  net  proceeds  to  tbe  said  stockholders 
of  record  on  January  8,  1901,  at  such  times 
and  in  such  Installments  as  the  said  trustees, 
or  the  survivors  of  them,  may  determine." 
The  society's  committee  received  for  their 
shares  $276  a  Share,  and  also  $10,060,  paid 
on  account  of   tbe  reserved  assets.    The 


question  reserved  was  whether  this  $10,000 
was  to  be  regarded  as  principal  or  income. 

John  K.  Keeler  and  Lewis  S.  HasUim,  for 
plaintiffs.    Wilbur  8.  Wright  for  defendant 

BALDWIN,  J.  (after  staUug  the  facts). 
Tbe  Pennsylvania  Coal  Company  was  en- 
gaged in  the  business  of  mining  coal. 
Scares  in  such  a  company  are  a  wasting 
investment  There  are  two  modes  of  con- 
ducting Its  affairs.  The  capital  invested  in 
a  mine  may  be  gradually  paid  back  to  tbe 
shareholders  In  the  shape  of  dividends  from 
tbe  proceeds  of  working  it  or  part  of  these 
proceeds  may  be  retained  for  reinvestment, 
from  time  to  time,  in  tbe  purchase  of  new 
mines  to  take  the  place  of  the  old  ones  as 
they  become  exhansted  or  unprofitable. 
Mor.  Priv.  Corp.  U  442,  830.  The  Pennsyl- 
vania Coal  Con^;>any  adopted  tbe  latter  pol- 
icy. It  established  a  large  "coal  land  re- 
newal fund,"  and  also  put  aside  a  "surplus" 
fund,  each  of  which,  in  1901,  was  nearly  or 
quite  as  large  as  its  capital  stock.  The  tes- 
tator coBtemplated  the  possibility  <rf  a  re- 

'  organteBtlon  of  the  company,  and  made  a 
certain  provision  for  that  contingency.  The 
only  mode  of  reorganization  which  be  had 
la  mind  was  tbe  creation  of  one  or  more 
companies  to  sacoeed  to  Its  business  and 
property.  There  is  another  mode,  by  which 
the  corporate  organlaatioa  remains  external- 
ly tbo'  snne,  but  the  owncrsUp  and  control 
Is  changed  from  within  by  a  transfer  of 
the  sbates  to  a  new  set  of  shareboldeis, 
through  their  individual,  bnt  concerted,  ac- 
tion. Snch  action  was  takes  by  the  share- 
holders ef  the  Poansylvanta  Coal  Company, 
and  tbe  rsMlntton  adopted  bj  tbe  directors 
was  in  (urtberance  ef  It  The  manifest  pur- 
pose was  to  enabte  the  porehasers  of  tbe 
stock  to  continue  the  business  of  the  cor- 
poration uiton  the  same  basts  of  nominal 
oopltalization,  but  without  partlcipatloa  In 
a  considerable  portion  of  the  profits  pre- 
viously accumulated.  Woodbridge  v.  Pratt 
&  Whitney  Co..  69  Conn.  304,  330,  37  Atl. 
6S8.  There  was,  in  effect  a  liquidation  of 
tbe  affairs  of  the  company,  as  they  had 
been  conducted  und^  the  old  management 
Tbe  dividend  declared  from  these  accumu- 
lated pn^tB  was  not  a  stock  dividend. 
That,  mode  of  distribution  was  not  possible, 
for  tbe  object  of  the  whole  tranaaction  was 
to  cut  oft  the  old  shareholders  from  any  fu- 
ture participation  In  the  concerns  of  tbe 
company.  The  provisions  of  Pub.  Acts 
1889,  p.  41,  c.  72,  therefore  do  not  apply. 
Nor  was.  it  a  cash  dividend.  It  was,  in 
terms,  one  consisting  of  certain  specified 
assets.  While  the  cash  which  might  be  on 
hand  at  a  certain  future  date  waB  Included, 
Its  amount  was  not  and  could  not  be  stated. 
The  other  assets  were  to  be  converted  into 
cash;   but  this  was  to  be  effected  by  trus- 

i  tees,  under  an  active  trust,  which  might  en- 

I  dure   fbr   a    considerable   period   of   time. 

I  These  tmsteee  were  tubstantlall;f^lnithe 
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position  of  Uqnldaton.  The  sums  which 
they  might  ultimately  realize  and  pay  over 
were  uncertain.  The  beneficiaries  of  the 
trust,  to  whom  the  payments  were  to  be 
made,  were  to  receive  them  not  as  share- 
holders In  the  company,  but  because  they 
had  formerly  been  shareholders.  The  $10,- 
000  received  by  the  society's  committee  is 
therefore  to  be  regarded  as  a  part  of  the 
accumulated  property  or  "floating  capital" 
of  the  corporation  distributed  in  liquidation, 
and  belongs  wholly  to  the  capital  of  the 
trust  fund.  Gifford  v.  Thompson,  115  Mass. 
478;  D'Ooge  v.  Leeds,  176  Mass.  658,  57 
N.  E.  10%.  The  superior  court  is  so  advised. 
No  costs  will  be  taxed  in  this  court  in  favor 
of  either  party.    The  other  Judges  concurred. 


WALKEB  V.  UPSON  et  al. 

(Supreme  Court  of  Eirrors  of  Connecticut    July 

23,  1901.) 

WILLS— CONSTRUCTION— INTESTATE    ESTATE- 
DISTRIBUTION— RIGHTS    OF    WIDOW. 

1.  Where  testator  gives  to  his  widow  abso- 
lutely half  his  estate,  allowing  her  to  select  it 
as  she  may  choose,  and  dies  intestate  as  to  the 
residue,  her  acceptance  under  the  will  precludes 
her  from  sharing  in  the  intestate  estate. 

2.  Where  a  testator  allows  his  widow  to  se- 
lect one-half  of  his  estate  as  she  chooses,  and 
such  widow  dies  before  completing  the  selec- 
tion, the  probate  court,  under  Gen.  St.  §  558, 
pertaining  to  the  distribution  of  estates  among 
joint  devisees,  may  appoint  distributors  to  com- 
plete it. 

Case  reserved  from  superior  court,  Fairfield 
county;  Silas  A.  Robinbon,  Judge. 

Acti<m  by  Harry  W.  Walker,  executor, 
against  Nellie  A.  tJpson  and  others,  for  Judi- 
cial construction  of  the  will  of  Elliott  A.  Up- 
son, deceased.  Reserved  on  the  facts  for  con- 
slderaticn  and  advice.    Judgment  advised. 

The  following  are  the  material  portions  of 
the  will,  which  was  executed  in  1806:  "I 
give,  devise,  and  bequeath  to  my  beloved 
wife,  Alice  B.  Upson,  the  possession,  use,  and 
income  of  all  my  estate,  real  and  personal, 
until  my  daughter  Nellie  shall  attain  the 
age  of  twenty-one  years,  provided  she  shall 
survive  to  that  age;  and  when  she  shall  at- 
tain to  the  age  of  twenty-one  years,  or  upon 
her  sooner  decease,  I  give,  devise,  and  be- 
queath all  my  estate  of  every  description,  as 
follows,  to  wit:  '(a)  1  give,  devise,  and  be- 
queath one-half  thereof  to  my  said  wife  and 
to  her  heirs  absolutely  and  forever,  and  1  di- 
rect that  she  be  allowed  to  select  from  the 
Inventory  of  my  estate  to  the  amount  of  one- 
half  its  value  whatever  she  may  choose,  the 
same  to  be  talcen  at  the  appraisal  value  there- 
of as  made  and  returned  to  the  court  of  pro- 
bate in  the  inventory  and  appraisal  of  my  es- 
tate, (b)  I  give  and  bequeath  to  my  grand- 
son Elliott  P.  Upson,  as  a  legacy,  the  sum  of 
five  hundred  dollars  absolutely  and  forever. 
(c)  I  give  and  bequeath  to  my  grandson  Web- 
ster Upson  Walker,  as  a  legacy,  the  sum  of 
five  hundred  dollars  absolutely  and  forever. 


(d)  In  case  my  three  children  shall  all  then 
be  living,  I  give,  -devise,  and  bequeath  ail  the 
rest  and  residue  of  my  estate  as  follows,  to 
wit:  One-third  thereof  to  my  daughter  Editli 
A.  Wailcer,  to  her  and  her  heirs,  absototelj 
and  forever,  (e)  To  my  daughter  Nellie  A., 
one-third  thereof,  to  her  and  her  heirs  abso- 
lutely and  forever,  (f)  The  remaining  one- 
third  I  give,  devise,  and  beque&tb  to  my 
daughter-in-law  Hattie  Upson,  wife  of  my 
son,  Henry,  in  trust,  nevertheless,  for  the  us? 
and  benefit  of  my  said  son  and  his  family." 
The  trust  was  then  specified  in  detail.  In  a 
certain  contingency,  the  whole  fund  was  tj 
be  transferred  to  the  son;  otherwise,  the  in- 
come, and,  if  she  deemed  it  necessary,  any 
part  of  the  principal,  was  to  be  applied  to 
the  use  of  the  son  and  his  family,  and  upoc 
bis  decease  to  their  use,  until  tils  youngest 
child  should  become  of  age:  the  principal 
then  to  belong  to  his  issue,  subject  to  the  life 
use  of  half  of  it  by  his  widow,  while  she  re- 
mained such.  Nellie  became  of  age  In  1S99. 
The  testator's  two  other  children  were  then 
living.  Henry  D.  Upson  died  March  30. 
1900.  The  testator  was  aware  of  these  facts. 
He  died  in  June,  liXX),  leaving  a  net  estate  of 
about  $150,000.  His  widow  (who  was  mar- 
ried to  him  before  1877),  after  selecting  for 
herself  .  certain  property  of  the  estate,  ap- 
praised In  the  inventory  at  $62,441.42,  died  in 
the  following  March.  She  never  gave  notice, 
in  writing  or  otherwise,  to  the  court  of  pro- 
bate, that  she  declined  to  accept  the  pruri- 
slon  made  for  her  by  said  will,  nor  did  sli- 
make  application  for  setting  out  of  dow«>r. 
Henry  D.  Upson  left  a  widow  and  one  mlnjr 
child,  Elliott  F.  Upson. 

Arthnr  M.  Marsh,  for  Hattie  P.  Upson, 
Nellie  A.  Upson,  and  Edith  A.  Walker.  Stilps 
Judson,  Jr.,  for  Elliott  F.  Upson  and  estate 
of  Alice  B.  Upson. 

BALDWIN,  J.  (after  stating  the  factsi. 
The  testator  provided  for  the  disposition  of 
tile  greater  part  of  his  property  "when"  hi« 
daughter  Ellen  should  come  of  age,  or  upon 
her  death,  should  that  occur  during  ber  mi- 
nority. He  also  provided  for  the  simnltane- 
ous  disposition  of  the  residue  "in  case"  hi? 
three  children  should  "all  then  be  living." 
The  death  of  his  son  before  him  presented  a 
different  case,  as  to  which  the  will  is  silent. 
That,  knowing  that  Ellen  was  of  age  aai 
Henry  dead,  the  testator  allowed  his  will  to 
remain  unaltered,  cannot,  even  with  the  aid 
of  Gen.  St.  i  541,  serve  to  turn  a  contlngpnt 
bequest  Into  an  absolute  one.  One  case,  am! 
one  case  only,  was  provided  for,  and  that  was 
the  survival  of  bis  three  children  at  the  ttnit- 
fixed  for  the  distribution  of  the  principal  .^f 
bis  estate.  This  time,  Ellen  having  previous- 
ly come  of  age,  was  that  of  the  testator's 
death,  when  the  will  (Irst  spoke.  As  but  two 
of  his  three  children  were  then  living,  his 
residuary  estate  is  Intestate.  The  dlspofi- 
tious  in  favor  of  the  widow  were  plainly  in- 
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tended  to  be  in  lieu  of  dower.    Bennett  x. 
Packer,  70  Conn.  357,  39  AU.  739.    Her  ac- 
ceptance of  them  also  debars  her  from  claim- 
ing under  Geu.  St.  {  630,  any  share  In  bo 
much  of  the  personal  estate  as  is  Intestate. 
One  who  chooses  to  accept  a  benefit  under  a 
will  must  renounce  every  claim  inconsistent 
with  the  accomplishment  of  the  intent  mani- 
fested by  Its  provisions.    The  will  now  In 
question  shows  a  general  Intent  to  divide  the 
principal  of  the  estate  equally  between  the 
testator's  widow  and  his  descendants.    There 
is  nothing  to  indicate  that  he  contemplated 
partial  Intestacy.    It  Is  more  probable  that 
he  thought  that  the  death  of  any  child  would 
simply  hand  his  share  over  to  his  Issue,  un- 
der tlie  statute  to  prevent  lapses,  to  which 
reference  has  been  made.    The  particular  pro- 
vision in  favor  of  his  children  liavlng  failed, 
it  would  be  Inequitable  to  permit  the  execu- 
tors of  the  widow  to  put  forward  a  claim 
never  made  by  her,  and  give  to  her  election 
to  take  under  the  will  the  effect  of  increas- 
ing her  estate,  contrary  to  his  general  intent, 
at  the  expense  of  the  natural  heirs.    Leaice  v. 
Watson,  00  Ckmn.  408,  513,  21  AtL  1075.    The 
testator  invested  his  widow  with  a  power  of 
selection  as  to  what  should  constitute  her 
half  of  bis  estate.    There  Is  nothing  to  take 
this  provision  out  of  the  general  rule  that  a 
power  Is  personal,  and  can  be  exercised  only 
by  hlni  to  whom  it  has  been  specially  confid- 
ed.   The  widow  having  made  but  a  partial 
division  between  the  shore  left  to  her  and 
that  intended  for  the  children,  distributors 
must  tte  appoltated  to  complete  it    This  is 
within  the  powers  of  the  court  of  probate  un- 
der the  equity  of  Gen.  St  |  558.    The  valua- 
tions given  Id  the  Inventory  will  not  control 
in  such  distribution.    Whatever  may  remain 
after  the  payment  of  the  two  pecuniary  lega- 
cies belongs,  as  Intestate  estate,  to  the  testa- 
tor's surviving  descendants  per  stirpes.    The 
superior  court  Is  advised  to  render  judgment 
in  conformity  to  the  foregoing  opinion.    No 
:>osts  will  be  taxed  in  this  court    The  other 
judges  concurred. 


HIIil/HOUSB  V.  PRATT  et  al. 

Supreme  Court  of  Errors  of  Connecticut.    July 
23,  1901.) 

MORTQAOES— MECHANICS'  LIENS-PRIORITT— 
ESCROWS— PINDINOS. 

1.  Where  a  bond  for  a  deed  requires  the 
rection  of  a  building  on  the  premises,  and 
tipnlates  that  the  deed  is  not  to  be  delivered 
ntil  the  roof  is  finished,  the  vendee  has  such 
n  equitable  interest  as  that  contractors  with 
ini  for  the  building  may  enforce  their  Hens 
(gainst  the  property,  as  prior  to  n.  mortgage 
xpfuted  to  secure  a  part  of  the  price,  for 
nch  ■worlt  and  materials  as  were  necessarily 
iirnished  to  the  finishing  of  the  roof. 

2.  Where  a  bond  for  a  deed  requires  the 
rection  of  a  bnilding  on  the  premises  to  be 
ampleted  to  the  finishing  of  tne  roof  before 
ped  is  delivered,  contractors  with  the  vendee, 
aving  no  agreement  with  the  vendor  for  fur- 
isbinff  materials  for  the  building  other  than 


such  as  were  to  be  furnished  to  the  comptet 
of  the  roof,  are  not  entitled  to  enforce 
mechanics'  liens  on  the  entire  building  in 
cedence  to  a   mortgage  given   by   the   vea 
when  the  deed  was  delivered,  to  secure  park  «C 
the  price. 

S.'Where  the  evidence  shows  that  a  deed  was 
placed  with  a  third  party  for  delivery  on  the 
performance  by  the  vendee  of  a  certain  cooA- 
tlon  of  the  sale,  it  is  error  to  refuse  to  find 
that  the  deed  was  delivered  as  an  escrow. 

Appeal  from  city  court  of  New  Haven; 
James  Bishop,  Judge. 

Action  by  Isapheue  Hlllhouse  againat 
Robert  A.  Pratt  and  others  to  foreclose  cer- 
tain realty  mortgagres.  From  a  judgment  gir- 
Ing  priority  to  certain  mechanics'  Ileus  «Tcr 
one  of  the  mortgages,  plaintiff  appeals.  Ra- 
versed. 

The  facts  found  are  substantially  as  fal- 
lows: On  July  26,  1809,  the  title  and  posses- 
sion of  the  land  covered  by  said  mortgage* 
was  in  Joseph  Sheldon,  subject  to  a  mort- 
gage of  $3,000  to  the  plaintiff,  duly  recordeA. 
On  said  day  Sheldon  and  the  defendaat 
Pratt  entered  Into  a  written  agreement,  ■■- 
der  seal,  by  which  Sheldon,  in  consider nttwa 
of  the  note  of  Pratt  for  9600  for  60  daja^. 
and  the  further  promises  of  Pratt  below  stat- 
ed, promised,  immediately  upon  the  falthtal 
performance  of  Pratt's  agreement  to 
to  him  a  warranty  deed  of  said  land 
talnlng  the  nsnal  covenants,  "the  said 
however,  not  to  be  delivered  to  said  Pratt 
imtU  a  dwelling  house  of  two  tenemeBto 
shall  have  been  begun  on  said  premises,  and ' 
the  roof  of  the  same  is  on  and  finished,  ae- 
cording  to  the  plans  and  specifications  shoiwB 
to  said  Sheldon  this  day";  In  conalderatiaM  < 
of  which  promises  Pratt  agreed  to  pay  saM 
note,  and  to  pay  the  further  sum  of  ^IjBUK 
In  semiannual  payments  of  $160,  as  the  baK 
ance  of  the  purchase  price  of  said  land;  and ' 
upon  the  delivery  by  Sheldon  to  Pratt  aC 
said  warranty  deed,  and  as  a  part  of  tik» 
same  transaction,  to  give  to  Sheldon  a  mort- 
gage deed  of  said  premises  to  secure  tka 
payment  of  a  note  for  said  $1,500,  payaUa 
as  above  said,  said  $1,500  mortgage  to  ba- 
subject  only  to  a  prior  mortgage  of  $3,000t 
Pratt  further  agreed  to  complete  said  bosiae 
on  or  before  November  1,  1809,  and  that,  M 
he  should  fail  to  malce  any  of  the  paymcnla 
as  promised,  be  should  forfeit  all  clalma  •» 
the  premises  and  ail  moneys  paid.  This  agfca- 
ment  was  not  recorded.  On  August  7,  IflMt 
the  plaintiff  executed  a  release  to  Sbeldon 
of  her  $3,000  mortgage.  On  August  18, 1SS», 
Sbeldon  executed  a  warranty  deed  to  Pratt 
of  said  premises.  On  the  same  day  Pratt 
executed  a  mortgage  deed  of  said  premises 
to  tbe  plaintiff  to  secure  his  note  to  her  tte 
$3,600,  and  on  tbe  same  day  Pratt  executed 
a  second  mortgage  deed  of  said .  premises  t* 
Sbeldon  to  secure  his  note  to  Sheldon  for 
$1,500.  All  said  deeds  and  notes  were  pla> 
ced  in  the  bauds  of  one  Morse,  and  held  by 
him  until  they  were  all  presented  by  hini 
for  record  on  September  28,  ISOO,  at  tbe 
same  time,  and  the  towu  cleric  ludorstcd  ° 
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ttiereon  the  time  for  fllhig  the  qnit-claim 
deed  from  the  plaintiff  to  Sheldon  as  3:10 
9.  m.,  the  time  of  flUng  the  warranty  deed 
Atom  Sheldon  to  Pratt  as  3:13  p.  m.,  the 
time  of  filing  the  mortgage  deed  from  Pratt 
to  the  plaintlflT  as  3:14  p.  m.,  and  the  time 
of  filing  the  mortgage  deed  of  said  Pratt 
to  Sheldon  as  3:l(i  p.  m.  Said  note  for  fl,600 
to  now  owned  by  the  plaintiff.  Said  mort- 
gages of  $3,600  and  (1,500  are  the  mort- 
gages In  suit.  On  August  15,  1899,  defend- 
aat  Grady,  a  contractor  on  the  house  to  be 
erected  on  said  land,  as  provided  in  said 
agreement,  signed  a  waireir  of  lien  on  said 
premises,  so  far  only  as  to  enable  the  said 
Pratt  to  obtain  a  loan  of  $8,600  from  Hie 
plaintiff.  February  24,  1900,  Grady  filed  a 
neclianic'B  lien,  dalmiag  that  he  commenced 
famishing  materials,  etc.,  August  21,  1890, 
and  claimed  therefor  $675.  He  in  fact  com- 
OMUced  work  August  14,  and  completed 
W4tfk  In- December,  1899.  February  3,  1900, 
defendant  Igo,  who  had  the  contract  for 
imtlnc  said  house,  filed  a  mechanic's  Uen 
«■  said  premises,  claimlag  that  be  com- 
menoed  f  urolshtaig  nateriais,  etc.,  August  7, 
UBO,  and  claimed  therefor  $250.  Neither 
Igo  ■aoT  Grady  errer  gave  to  said  Sheldon,  or 
to  any  one  autborlaed  or  empowered  by  said 
SteldOB  to  act  for  him,  any  aotlee  of  tke  in- 
taatton  «t  either  cf  them  to  claim  a  lien  on 
1km  'prcmtees  for  materials,  «t&,  fnrahdied. 
Sadd  Grady  and  mid  Igo  ecattracted  with 
said  Pratt,  whe  had  bo  authority  from  Shd- 
to  make  said  coatracts  accept  sach  as 
derived  tram  said  agreement  l>etween 
ktmself  and  Sbeldoa,  and  said  wotrantiy 
toad  of  August  18,  1889.  Igo  was  teformed 
by  Pmtt  of  the  mortgage  to  the  .pladntlff  for 
$8,600,  and  had  Icnowledge  of  the  Inteaticm 
to  aubstttute  It  for  the  400  previously  heU 
pdar  to  com  itn  ring  of  the  work  by  him. 
TShe  work  done  by  Grady  and  Igo  prior  to 
Angnst  18,  1800,  was  pvellmlnary  work,  anch 
Ml  takhtg  measuremeats  and  iayiog  out  pit 
tn  the  cellar.  Nearly  the  whole  <jf  the  work 
4ane  by  them  was  subsequent  to  the  ezcca- 
tlMt  o(  the  deeds,  and  prior  to  the  recording 
•f  the  gsma  N«tther  Orady  nor  Igo  knew 
«C  th*  CBBcotlon  of  the  second  mortgage 
■ntil  the  completion  of  the  work  under  their 
ovntimctB.  The  court  found  the  mortgaged 
isvmlsea  to  be  of  the  value  of  $5,.500,  and 
tint  said  first  mortgage  of  $3,600  took  preced- 
eaee  of  said  mechanics'  liens,  bat  ttmt  the 
fMCond  mortgage  of  $1,600  did  not 

William  H.  £ly  annd  Joseph  B.  Morse,  for 
appellant  William  L.  Bennett  for  appel- 
lee I^wrence  F.  Grady.  Jacob  B.  UUman, 
for  appellee  Jolm  E.  Igo. 

HAT. J.,  J.  (after  stating  the  facts).  This 
is  an  action  to  forecloee  two  mortgages,  the 
•mt  of  $3,«00,  and  the  second  of  $1,500. 
■be  (inestion  Involved  Is  one  (tf  priority  of 
Hens.  The  platntifC  claims  that  both  of  hee 
mortgages  should    take    precedence  of  tbe 


two  mechanics'  Hens  of  the  defendants  Gra- 
dy and  Igo,  while  they  contend  that  their 
liens  should  be  given  priority  over  the  plahi- 
tiff's  second  mortgage.  No  question  is  made 
as  to  the  priority  of  the  first  mortgage^  The 
services  and  materials  for  which  t^e  Ucos 
are  claimed  were  mostly  rendered  and  fnr- 
nlshed  by  Grady  and  Igo,  while  the  legal 
title,  subject  to  a  mortgage  to  the  plaintiff 
of  $3,000,  as  appeared  of  record,  waa  in  Shel- 
don, and  were  all  so  rendered  and  fnmislied 
under  a  contract  with  the  defendant  Pratt 
who  was  in  possession  under  an  agreement 
of  purchase  with  Sheldon.  The  service* 
were  not  rendered  with  the  consent  or  au- 
thority of  Sheldon,  except  as  appears  tvy  the 
agreement  between  him  and  Pratt,  and  no 
notice  was  given  to  Utddon  that  Grady  and 
Igo  intended  to  clatan  a  lien.  Tbese  serr- 
iees  seem  to  have  been  rendered  upon  the 
personal  credit  of  Pratt  and  upon  the  credit 
of  ttae  estate  wbitch  Grady  and  Igo  supposed 
Pratt  was  afterwards  to  aequire  from  Shel- 
don. 

Under  theae  cieeamatances,  although  Piatt 
had  not  reoetved  a  deed  of  the  property,  be 
yet  had  under  his  oontraet  of  purchase  sodi 
an  eqnttalde  interest  in  t3ie  land  as  wooU 
make  him  so  far  an  owner  nnder  our  nr- 
cbanlc's  Uen  acts  that  be  coidd  make  a  bnUd 
ing  contract  under  whlcb  a  lien  might  at- 
tach to  the  extent  of  the  estate  which  he 
was  to  acquire,  and  aftMrwards  did  acqaire. 
VMler  his  contract  Of  paccliase.  Hooker  v. 
McGlone,  42  Oonn.  96;  Botefoni  T.  Ballroad 
Co.,  41  Conn.  4M;  Botoot  Hech.  Uena,  U 
167-801. 

A  mere  agneemsot  to  sell  land  does  not  of 
ttself  give  to  toe  vendee  sach  an  ««aJtab]e 
estate  in  tbe.piopeity  as  to  enabAe  Urn  U' 
create  a  Uen  as  owner  which  would  affect 
the  vendor's  title,  ev«n  if  the  materials  for 
which  ttae  Uen  is  claimed  were  toiniabed 
with  the  owner's  consmt  McGinalaa  v.  Por- 
ringtoo,  43  Ooim.  143;  Bank  v.  FeUowa,  42 
Ooon.  as.  Whetoer,  by  reason  of  his  equi- 
table interest  in  this  property,  Pratt  «oald 
make  a  building  contract  under  wlilch  Gradv 
and  Igo  could  acquire  a  lien  uix>n  the  lan<I. 
which  would  take  precedence  of  the  $1.9^ 
mortgage,  depends,  therefore,  upon  the  ex- 
tent of  the  estate  which  the  agreement  be- 
tween Sheldon  and  Pratt  shows  was  Intended 
to  be  conveyed  to  Piatt  by  the  deed  to  b« 
given  to  him.  Boisot  Mech.  Liens,  8  306 
If  this  agreement  couid  be  considered  as  siin- 
ply  providing  for  a  conveyance  of  tlie  lasd 
to  Pratt,  and  a  mortgage  back  to  SbeMoo 
for  the  purchase  price,  as  a  part  of  the  same 
transaction,  and  as  granting  no  power  to 
Ptatt  to  do  any  acts  before  the  title  vested 
in  him  which  mi^t  create  a  lien  upon  t)K> 
land,  the  mere  instantaneeus  seisin  of  Pratt 
upen  toe  delivery  of  the  deed,  aad  before 
the  giving  of  the  mortgage,  would  not  glw 
the  liens  priodty  over  the  mortgage  In  ques- 
tion. The  operation  of  the  warranty  Otaei 
and  the  mortgage  would  be^cstHamg  __ 
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■and  thi-re  would  be  no  opportunity  for  a  lien 
to  attacti  to  tbe  estate  conveyed  to  Pratt  be- 
fore tbe  NooQveyance  to  Sheldon  by  tbt 
mortgage  deed.  Bank  t.  Fellows,  sapra; 
Boiaot,  Mech.  Lleng,  {  156;  PbUlipe,  Mecb. 
lilens,  I  t4S. 

But  this  agreement  is  aometblng  mote  tban 
a  bond  tor  a  deed.  It  not  only  provldefl 
that  Pratt  aball  bnild  a  dwelling  taouae  upon 
tbe  land,  but  also  that  the  deed  of  the  prop- 
erty Bball  not  be  delivered  to  him  "until  a 
dwelling  honee  of  two  tenements  shall  have 
been  begun  on  said  premifies,  and  the  roof 
of  the  same  Is  on  and  finished.  *  *  *" 
That  pert  of  the  building  thus  described  was, 
hj  the  express  terms  of  the  agreement,  re- 
quired to  be  bnllt  by  the  vendee,  Pratt,  while 
tbe  title  remained  in  the  vendor,  Sheldon,  and 
Its  constmctlon  by  Pratt  to  that  extent  was 
necessary  to  the  perfection  of  his  equitable 
title  to  the  property.  It  was  In  elTect  a  part 
of  the  purchase  price  to  be  paid  to  Sieldon. 
.Sheldon  -was  to  convey  the  land  to  Pratt  with 
a  partially  completed  building  upon  it,  wblcsh 
Pratt  had  I>een  required  to  construct,  and 
Sheldon  was  at  tbe  same  time  to  receive  a 
mortgage  back  of  the  land  with  at  least  soeh 
described  part  of  the  bniidlng  trpon  it 

Aa  the  property  to  be  conveyed  to  Pratt 
was  to  include  the  partly-flnlabed  building, 
to  l>e  erected  by  him  before  receiving  hte 
deed,  his  equitable  interest  in  the  property 
was  such,  when  be  contracted  with  Geady 
and  Igo,  that,  under  such  contracts,  the  deed 
having  afterwards  been  delivered  to  Piatt, 
tbey  could  enforeetheir  liens  against  the  prop- 
erty as  prior  Uens  to  the  second  mortgage  for 
«ach  work  and  materials  as  were  necessari- 
ly fomifllied  In  carrying  forward  the  bntld- 
Ing  to  tbe  finishing  of  tbe  roof,  according  to 
the  plans  and  specifications  referred  to  in  the 
agreement  In  otiier  words,  the  estate  wliich 
•was  to  be  •conv^ed  to  Pratt  by  the  warranty 
4eed,  as  well  as  that  which  was  to  be  con- 
veyed to  Sheldon  by  ite  $1,600  mortgage, 
were,  by  the  effect  of  the  provisions  of  the 
agreement  to  be  subject  to  such  liens  as 
would  necessarily  be  created  by  the  construc- 
tion of  that  part  of  the  binlding  which  was 
required  to  be  completed  by  Pratt  before 
the  warranty  deed  and  mortgage  could  be 
given.  BotBford  v.  Ralfa-oad  Co.,  41  Conn. 
-164.  Beyond  tbe  charge  for  latrar  and  ma- 
terials necessary  to  tbe  erection  of  the  build- 
ing to  tbe  completion  of  the  roof,  as  above 
stated,  the  mecbanics'  liens  in  question  do 
not  talce  precedence  of  tbe  second  mortgage. 

By  tlielr  contract  with  Pratt  Grady  and 
Igo  acquired  no  lien  as  snbcontractors,  since, 
aoder  his  agreement  with  Sheldon,  Pratt  was 
not  an  original  contractor,  within  the  mean- 
ing of  the  Hen  law.  McGlnniss  v.  Purrtngton, 
sopra;  HoiAer  v.  McGlone,  supra.  And,  fur- 
Ibennore,  they  failed  to  give  the  required 
notice  to  Sheldon  of  thcte  intention  to  claim 
a  M«a  npen  his  lands.  Tbey  msAe  no  agree- 
Bent  with  Sh«Idon.  nor  with  any  one  having 
authority  from  or  rls^tfuRy  acting  for  him, 


in  furnishing  labor  and  materials  for  a  build- 
ing upon  bis  land,  other  than  those  which 
were  to  be  furnished  in  erecting  the  building 
to  the  completion  of  the  roof;  nor  was  the 
agreement  for  the  sale  of  the  land,  or  the 
provision  therein  requiring  Pratt  to  complete 
the  building  after  he  became  entitled  to  a 
deed,  such  a  consent  by  Sheldon  to  the  fur- 
nishing of  IsLboT  and  materials,  beyond  what 
was  required  for  the  erection  of  the  building 
to  the  finishing  the  roof,  as  gave  to  Grady 
and  Igo  a  lien  upon  Sheldon's  estate  for  such 
labor  and  materials.  Tbe  consent  given  by 
Sheldon  by  the  written  agreement  was  that 
the  remainder  of  the  labor  and  materials  re- 
quired for  the  completion  of  the  building  be- 
yond the  partial  construction  described  In  the 
contract  should  be  furnished,  not  at  Sheldon's 
expense  or  upon  the  credit  of  his  estate,  but 
at  the  expense  of  Pratt,  and  upon  the  credit 
of  tbe  Interest  which  he  was  to  have  In  the 
land  after  the  giving  of  the  |1,500  mortgage. 
Lyon  T.  CSiampion,  62  Oonn.  76,  25  Atl.  392; 
Huntley  v.  Holt.  58  Conn.  445,  20  AtL  460, 
8  1a  B.  A.  Ul. 

It  does  not  appear  by  the  finding  that  the 
labor  and  materials  for  which  Grady  and  Igo 
claim  Uens  were  necessarily  furnished,  or 
were  by  the  plans  and  specifications  required 
to  be  furnished,  for  the  erection  of  the  build- 
ing up  to  the  finishing  of  the  roof.  It  is  found 
that  Grady  and  Igo  were  contractors  on  the 
bouae,  and  that  Igo  bad  the  contract  for  heat- 
ing. It  is  stated  in  defendants'  brief  that 
Grady  liad  the  contract  for  the  plumbing.  It 
appears  that  nearly  all  of  their  work  was 
perfomied  before  the  dMlvery  Of  the  deed 
and  mortgage  on  tlie  2Sth  of  September,  but 
that  both  did  work  aft»  that  date.  Whether 
tbe  building  was  completed  beyond  the  finish- 
ing of  the  roof  when  the  deeds  w«re  dellveted 
does  not  appear. 

We  think  there  was  error  in  the  Judgment 
giving  tlK  mechanics'  liens  precedence  over 
tlie  second  mortgage  upon  the  facts  found, 
and  tlmt  a  new  trial  tSiovnd  be  granted. 
The>e  was  also  error  in  tbe  refasal  to  find, 
as  requested  by  the  plaintiff,  that  the  four 
'AeeAs  whteb  were  placed  In  the  hands  of 
Horse  were  delivered  to  him  as  escrows.  The 
evidence  before  as  shows  that  diey  were 
placed  in  Iiis  hands,  and  not  to  be  delivered 
nndl  Pratt  shonld  become  entitled  to  his  deed 
by  the  performance  of  the  eondittons  of  the 
agreement  of  sale.  White  v.  Baiiey,  14  Oonn. 
270.  There  is  error,  aid  a  new  trial  Is  grant- 
ed.   The  'Otiier  Judges  concnrred. 


July 


THOaiPSON  r.  TROTTP  et  al. 
(Snpreme  Court  of  Errors  of  Connecticut. 
23,  1901.) 

iniNIClPAIt  CORPOaATION  —  CIVIL  SERVICE  — 
CI.SRKa->aBHOVA.Lr-CAUBB—  HEARINO  —  flX- 
JkUUULTlON-JiPPaAl.  AND  BRIIOR— MANDA- 
MUS. 

1.  Under  the  provision  of  a  city  charter  in- 
eluding  in  Its  civil  service  aa-t'clerks"  |  those 
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whose  work  was  purely  clerical  and  those  re- 
quiring special  knowledge,  but  excluding  those 
requiring  technical  or  professional  education, 
an  "examiner  of  records,  whose  duties  were  to 
examine  the  records  of  transfers  of  real  estate 
and  make  abstracts  as  needed  by  the  city,  was 
a  clerk,  and  could  not  be  dismissed  without 
cause  shown. 

2.  A  city  charter,  proTiding  that  no  clerk 
should  be  removed  except  for  cause  "duly 
shown,"  intended  that  removal  should  not  be 
without  a  hearing  given,  and  an  oi-der  of  re- 
moval without  a  hearing  was  a  nullity. 

3.  Under  a  city  charter  putting  the  depart- 
ment of  public  works  under  a  oirector,  with 
power  to  appoint  necessary  clerical  assistance, 
his  power  to  remove  a  clerk,  whose  position 
was  one  from  which  the  civil  service  rule  of  the 
charter  declared  there  should  be  no  removal 
without  cause  duly  shown,  was  subject  to  such 
provision. 

4.  On  appeal  from  an  order  gi-anting  manda- 
mus, an  objection  nut  urged  below  was  not 
available. 

5.  Mandamus  is  a  proper  remedy  to  compel 
reinstatement  on  wrongful  removal  from  a  mu- 
nicipal office  of  trust  and  profit  protected  by 
ciTif  service  rules. 

Appeal  from  superior  court.  New  Haven 
county;    Ralph  Wheeler,  Judge. 

Application  by  William  B.  Thompson  for 
writ  of  mandamus  to  compel  Alexander 
Tronp  and  others  to  restore  tbe  petitioner  to 
his  position  as  clerk  In  tbe  department  of 
public  works  of  tbe  municipality.  From  a 
Judgment  granting  tbe  writ,  tbe  defendants 
appeal.    Affirmed. 

Application  for  a  mandamus  to  tbe  director 
of  public  works  of  tbe  city  of  New  Haven 
to  compel  bim  to  refrain  from  preventing  tbe 
applicant  from  exercising  and  performing  bis 
duties  as  a  clerk  of  said  city  in  tbe  depart- 
ment of  public  works.  Heard  on  Issues  of 
fact  Joined  under  an  alternative  writ  (R. 
Wbeeler,  J.),  and  a  peremptory  writ  Issued. 
No  error.  Tbe  following  facts  appeared  from 
tbe  finding:  William  B.  Thompson,  tbe  ap- 
plicant for  tbe  writ  of  mandamus,  was  ap- 
pointed In  1893  a  clerk  in  the  d«partment 
of  public  works  of  tbe  city  of  New  Haven, 
with  tbe  title  of  "examiner  of  records."  His 
special  duties  were  to  examine  tbe  public 
records  of  transfers  of  real  estate  situated 
witbln  tbe  city,  and  make  such  abstracts  of 
titles  as  tbe  needs  of  the  city  government  in 
any  of  its  departments  might  require,  and 
also  to  be  in  tbe  ofHce  of  the  department  of 
public  works  daily,  during  the  noon  hour,  to 
answer  questions  and  telephone  calls.  While 
occupying  this  position.  In  1899,  a  new  city 
charter  was  enacted,  putting  the  department 
of  public  works  under  the  charge  of  a  di- 
rector. He  was  to  "appoint  such  clerical 
assistance  as  may  be  necessary  for  said  de- 
partment," and  It  was  to  be  "tbe  duty  of 
said  clerk  or  clerks  to  perform  tbe  clerical 
work  of  snid  board,  and  act  as  clerk  of  tbe 
depnrtinerit  of  compensation,  ami  also  to  ex- 
amine all  transfers  of  real  estate  witbln  tbe 
boundaries  of  said  city  which  are  matters 
of  public  record,  and  to  make  and  preserve 
for  tbe  use  of  tbe  department  or  board,  and 
for  tbe  use  of  all  officers  of  said  city,  sucb 


abstracts  of  titles  to  real  estate  as  may  facil- 
itate tbe  work  of  sucb  department  or  boarl. 
or  tbe  work  of  any  other  department  or 
officer  of  said  city,  and  perform  sucb  otht-r 
duties  as  may  be  by  ordinance  prescribed." 
A  civil  service  board  was  also  constituted  l.y 
this  charter,  wltb  power  to  make  rules  as  to 
appointments  to  all  minor  positions,  and  it 
was  provided  that  "no  removals  shall  bv 
made  of  persons  holding  positions  In  any 
department  of  the  city,  subject  to  the  provi- 
sions of  sucb  rules,  except  for  sufficient 
cause,  duly  shown,  which  cause  shall  not  be 
political."  This  board  made  rules,  to  wbich 
were  subjected,  among  others,  "secretarirs. 
clerks,  copyists,  bookkeei)ers,  stenographers, 
typewriters,  and  all  persons  engaged  In  cler- 
ical work  in  any  department  of  tbe  city. 
These  are  subdivided  Into  two  sections:  *1i 
Those  doing  purely  clerical  work,  not  in- 
volving any  special  technical  skill;  (2)  those 
requiring  special  knowledge,  such  as  book- 
keepers, stenographers,  typewriters."  An- 
other class  of  officials,  described  as  "sur- 
geons and  physicians,  civil  engineers,  elec- 
tricians, attorneys,  librarians,  and  all  persons 
requiring  technical  or  professional  educa- 
tion, employed  In  any  department  of  the  city. 
excepting  tbe  regularly  uniformed  force  of 
tbe  police  and  fire  departments,"  were  ex- 
pressly excluded  from  tbe  operatlCMi  of  tb^ 
rules.  Thompson  never  received  any  tech- 
nical or  professional  education,  bnt  bad  spe- 
cial knowledge  enabling  bim  fully  to  dis- 
charge his  official  duties,  and  be  was  dis- 
charging them  efficiently,  when,  in  1899.  th<> 
director  removed  him,  assigning  no  cause. 
No  cause  of  removal  was  set  up  in  the  re- 
turn, but  there  was  a  denial  of  tbe  allega- 
tion in  tbe  alternative  writ  that  It  was  made 
"without  sufficient  cause,  not  political,  duly 
shown."  Two  sufficient  causes  not  political 
were  claimed  at  tbe  hearing  In  the  superior 
court,  as  to  which  tbe  parties  were  heard, 
and  it  was  found  that  they  bad  no  existence 
in  fact. 

A.  Heaton  Robertson,  for  appellants.  Ed- 
mund Zacher,  for  appellee. 

BALDWIN,  J.  (after  stating  the  faofsl. 
Tbe  position  held  by  the  applicant  in  the  de- 
partment of  public  works  was  of  a  clerical 
nature.  It  could  only  be  filled  by  one  bav:n3' 
special  knowledge;  but  that  be  bad.  The 
performance  of  its  duties  did  not  require  any 
technical  or  professional  education,  and  the 
trial  court  was  fully  warranted  in  flndin: 
that  he  was  to  be  classed  as  a  clerk,  not- 
withstanding bis  title  of  "examiner  of  rec- 
ords." It  follows  that  be  could  only  be  re- 
moved "for  sufficient  catise,  duly  shown, 
which  cause  shall  not  be  political."  By  the 
words  "duly  shown"  it  Is  Implied  that  oppor- 
tunity shall  be  given  before  tbe  removal  for 
a  hearing  as  to  tbe  sufficiency  of  tbe  can3<.-. 
Fisher  v.  Fielding,  67  Conn.  9t,  103.  32  I^  R. 
A.  236,  52  Am.  St.  Rep.  270.    None  having 
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been  afforded,  tbe  order  of  removal,  under 
section  120  of  the  cbarter,  was  "null  and 
void." 

Tlie  superior  court  therefore,  properly  over^ 
ruled  tbe  claim  that,  if  the  director  of  pub- 
lic worlis  believes  one  of  bis  clerks  to  be 
ineOicieut,  he  can  remove  him  without  no- 
tice. His  general  power  of  appointment,  had 
it  been  allowed  to  stand  without  qualifica- 
tion, would  naturally  imply  a  power  of  re- 
moval equally  broad.  Parsons  v.  U.  S.,  167 
U.  S.  324,  17  Sup.  Ct.  880,  42  L.  Ed.  18.~>. 
But  this  Implication  is  controlled  by  the  pro- 
visions for  establishing  a  civil  service.  One 
main  object  of  these  was  to  limit  the  exer- 
cise of  an  authority  so  liable  to  abuse,  and 
thus  secure  minor  officials  from  subjection  to 
influences  of  fear  or  favor,  so  long  as  they 
discbarge  their  duties  well,  and  do  nothing 
to  disgrace  their  public  station. 

iXfter  the  civil  service  rules  were  adopted, 
no  clerk  in  the  department  of  public  works 
could  be  appointed  except  upon  examination. 
Charter,  {  119.  It  Is  argued  that  the  appli- 
cant was  virtually  reappointed  by  being  per- 
mitted to  hold  over,  and  so  was  properly  re- 
moved, because  he  was  never  examined.  No 
such  claim  was  made  In  tbe  trial  court  or 
raised  by  the  appeaL 

It  Is  also  contended  that  mandamus  is  not 
tbe  proper  form  of  remedy.  Inasmuch  as  the 
controversy  is  one  as  to  tlie  right  to  a  mu- 
nicipal office  of  trust  and  profit,  by  virtue  of 
a  system  established  by  law  to  maintain  a 
proper  civil  service,  this  objection  is  without 
foundation.  Exception  might  well  have 
been,  but  was  not,  taken  to  the  issue  of  the 
-writ  In  favor  of  tbe  applicant,  instead  of  in 
tbe  name  of  the  state,  at  his  relation.  State 
V.  Towers,  71  Conn.  607,  663,  42  Atl.  1083. 

The  Judgment  file,  after  describing  the 
pleadings,  proceeds  as  follows:  "The  court 
having  fully  heard  the  parties.  It  is  adjudged 
and  decreed  that  a  peremptory  writ  of  man- 
damus issue,  requiring,"  etc.  No  finding  of 
the  facts  in  issne  is  made,  except  In  the  spe- 
cial finding  (to  which  there  is  no  reference), 
prepared  for  the  purpose  of  the  appeal.  This 
Is  a  grave  defect.  Every  Judgment  file 
sbould  show  upon  its  face  what  Is  tbe  foun- 
dation of  the  Judgment.  Scholfield  Gear  & 
Pulley  Co.  T.  Scholfield,  70  Conn.  uui.  -lo  Atl. 
182.  As,  however,  no  reason  of  appeal  Is  as- 
signed for  this  cause,  we  mention  It  only  to 
recall  to  the  attention  of  clerks  and  of  the 
l>ar  the  extreme  importance  of  having  Judg- 
ment files  properly  prepared.  There  Is  no 
error.    Tbe  other  Judges  concurred. 


MITCHELL  V.  SMITH. 
(Supreme  Court  of  Errors  of  Connecticut. 
July  23,  1901.) 
PLEADINO  —  ABATBMENT  —  AMENDMENT  — 
PRATER      FOR      JUDGMENT  —  SUBSTITUTED 
PLEADINO— WAIVER— APPEAL— EXCEPTIONS. 
1.  Where  a  plea  in  abatement  set  up  a  doubt- 
ful informality  in  the  certificate  of  the  magis- 


trate issuing  the  writ,  and  a  clerical  error  of 
the  officer  who  serred  it  in  copying  the  origi- 
nal writ,  an  amendment  adding  a  necessary 
prayer  for  judgment  was  properly  refnsed. 

2.  Where  the  trial  court  based  Its  ruling  on 
three  grounds,  one  of  which  was  good,  a  gen- 
eral exception  was  insufficient  to  support  an  ap- 
peal. 

3.  It  was  not  error  to  sustain  a  demurrer  to 
a  plea  in  abatement  which  set  up  a  doubtful  in- 
formality in  the  certificate  of  the  magistrate 
issuing  the  writ,  and  a  clerical  error  of  the  offi- 
cer who  served  it  in  copying  the  original  writ, 
and  which  contained  no  prayer  for  judgment. 

4.  Where  a  demurrer  was  sustained  to  an  an- 
swer, the  defendant,  by  filing  a  new  answer, 
waived  right  to  except  to  erroneous  rnllng  on 
the  first  answer. 

Appeal  from  district  court  of  Waterbury; 
George  H.  Cowell  and  Albert  P.  Bradstreet, 
Judges. 

Action  by  John  L  Mitchell  against  Mary 
E.  Wright  Smith.  Judgment  for  plaintiff, 
and  defendant  appeals.    Affirmed. 

The  action  Is  brought  upon  two  promis- 
sory notes.  Plea  In  abatement  filed.  After 
demurrer  to  plea  had  been  filed,  tbe  defend- 
ant moved  for  leave  to  amend,  which  was 
denied  by  tbe  court  (Cowell,  J.).  Tbe  an- 
swer did  not  state  in  words  any  admission 
or  denial,  but  merely  alleged  that  the  de- 
fendant was  married  prior  to  1877,  and  ever 
since  had  remained  married.  A  demurrer  to 
this  answer  was  sustained.  The  defendant 
filed  a  new  answer,  denying  each  allegation 
of  the  complaint.  After  trial  to  court,  and 
Judgment  for  plaintiff,  the  defendant  vpeal- 
ed.  Tbe  errors  assigned  are:  (1)  "In  refus- 
ing to  allow  the  defendant  to  amend  her  plea 
In  abatement;"  (2)  "In  sustaining  the  plain- 
tiff's demurrer  to  the  defendant's  plea  in 
abatement;"  (3)  "in  sustaining  the  plaintiff's 
demnrrer  to  ttie  defendant's  answer  of  cover- 
ture." 

Susan  C.  O'Neill  and  Isabella  M.  Pettus, 
for  appellant  Samuel  A.  Davis,  for  appel- 
lee. 

HAMERSLE7,  J. '(after  stating  the  facto). 
Pleas  In  abatement  must  be  filed  on  or  be- 
fore the  opening  of  tbe  court  on  the  day  fol- 
lowing the  return  day  of  the  writ  Rules  of 
Court  p.  13,  }  12.  Ignorance  of  a  cause  of 
abatement  will  not  Justify  filing  a  plea  after 
the  time  limited.  Unntley  v.  Holt  SO  Conn. 
102,  106,  22  Atl.  34,  21  Am.  St  Rep.  71.  Tbe 
plea  cannot  be  amended  after  the  time  for 
filing  has  expired,  except  by  leave  of  court 
Granting  such  leave  is  a  matter  of  discre- 
tion, never  to  be  exercised  favorably  unless 
an  allowance  of  tbe  amendment  would  really 
serve  the  ends  of  Justice.  Bracket  v.  Rail- 
road Co.,  73  Conn.  428,  431,  47  Atl.  763.  Or- 
dinarily, when  the  allowance  of  any  amend- 
ment is  within  the  discretion  of  the  trial 
court  Its  action  will  not  be  reviewed;  and. 
In  those  instances  where  it  may  be  reviewed, 
an  order  of  disallowance  will  not  be  set 
aside  unless  this  court  is  of  opinion  that  the 
amendment  should  have  beeuiallpV/ed^lMo- 
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roB  T.  Bentley,  71  Conn.  023,  628,  629,  42  Ati. 
1013.  Assuming  tbat  the  action  of  the  trial 
court  In  the  present  Instance  may  be  re- 
viewed, we  are  not  of  opinion  tbat  the 
amendment  should  have  been  allowed.  The 
reason  of  our  very  liberal  and  broad  statute, 
permitting  amendments  of  pleadings  at  any 
stage  of  the  trial.  Is  that  a  party  may  fall 
to  state  the  real  ground  tbat  will  save  blm 
In  bis  cause,  and  that  the  amendment  will 
serre  to  settle  the  cause  on  its  actual  merits. 
Such  reason  does  not  generally  apply  to 
amendments  of  pleas  in  abatements,  and 
clearly  not  to  the  one  now  before  us.  The 
settled  and  salutary  rule  which  requires 
courts  to  show  little  favor  to  pleas  in  abate- 
ment will  often  forbid  an  amendment  which 
might  properly  be  allowed  if  offered  in  the 
case  of  a  plea  to  the  merits.  Esdaile  v. 
Lund,  12  Mees.  &  W.  606,  614. 

The  instances  are  few  where  the  court  can 
properly  allow  an  amendment  to  a  plea  in 
abatement  unless  matter  is  so  pleaded  tbat 
might  also  be  pleaded  in  bar.  In  the  pres- 
ent case  the  defendant's  plea  sets  up  a  doubt- 
ful and  harmless  informality  in  the  certifi- 
cate of  the  magistrate  Issuing  the  writ,  and  a 
clerical  «Tor  of  the  officer  who  served  it  in 
copying  the  original  writ,  by  which  the  copy 
nanaed  the  return  day  as  the  first  Tuesday 
in  April  instead  of  the  first  Tuesday  in  May. 
Either  return  day  Is'  in  law  a  proper  one,  and 
the  defendant  was  not  in  fact  deceived,  but 
appeared  as  required  by  the  writ  She  baa 
lost  nothing  by  the  Informality  nor  by  the 
mistake  alleged.  The  plea  did  not  contain  a 
prayer  for  Judgment,  and  for  this  reason  wait 
undoubtedly  bad.  Cougblin  v.  McElroy,  72 
Conn.  444,  448,  44  Atl.  743.  After  the  plain- 
tilt  had  demurred  because  there  waa  no  pray- 
er for  judgment  and  because  the  grounds 
alleged  are  Insufficient  to  abate  the  writ  the 
defendant  asked  permission  to  amend  her 
plea  by  stating  a  prayer  for  Judgment.  It 
is  patent  tbat  allowing  this  amendment 
(which  the  defendant  has  no  right  to  make), 
for  the  only  purpose  of  preventing  the  court 
from  determining  on  Its  merits  a  cause  prop- 
erly before  It,  cannot  really  serve  the  ends 
of  Justice. 

The  trial  court  based  Its  decision  on  these 
grounds:  (1)  Tbat  It  had  no  power  to  permit 
such  aa  amendment;  (2)  tbat  pleas  in  abate- 
ment were  not  favored;  and  (3)  that  the 
want  of  a  prayer  for  judgment  was  a  defect 
of  substance,  and  therefore  not  amendable. 
The  plalntUt  excepted  generally  to  this  rul- 
ing and  decision.  Hie  second  ground  being 
sound,  a  general  exception  to  all  was  In- 
sufficient to  support  the  appeal.  The  first 
and  second  reasons  of  appeal  are  insuffi- 
cient. The  third  reason  of  appeal  is  imma- 
terial. When  the  original  answer  was  held 
insnfflclent  the  defendant  might  either  have 
declined  to  answer  over  or  have  moved  for 
leave  to  amend.  Instead  of  this,  she  filed  a 
new  answer,  which  was  simply  a  general  de- 
nial, and  went  to  trial  upon  it    This  waived 


'  any  right  thereafter  to  except  to  the  errone- 
ous ruling  upon  her  first  answer.     Wben  a 

I  demurrer  is  overruled,  and  the  party  de- 
murring pleads  over,  be  retains  bis  right  of 

'  appeal.    Hunter's  Appeal,  71  Conn.  189,  196. 

;  41  Atl.  567.  But  if  a  pleading  to  which  a 
demurrer  is  sustained  is  voluntarily  replaced 
by  another,  the  substituted  answer  takes  tite 
place  of  the  original  one.  which  thereafter 
(unless  the  substitution  was  required  by  the 
order  of  the  trial  court)  drops  out  of  the  case 
as  fuUy  as  does  a  complaint  for  which  an- 
other is  substituted.  Ooodrich  v.  Stanton,  71 
Conn.  418,  424,  42  AtL  74;  Boland  v.  O'XeiL 
72  Conn.  217,  44  Atl.  15.  There  Is  no  error. 
The  other  judges  concurred. 


OABNBT  T.  HENNESSEY  et  nz. 

(Supreme  Court  of  Errors  of  Connecticut 
July  23,  1901.) 

BOUNDARIEa  —  ADVERSE     POSSBSSIOK  —  Wn- 

DBNCE^-PRINCIPAL     AND     AGE^^T— MINORS- 

STATOTB     OF     LIMITATIONS— DECLARATIONS 

OF  ORANTOEt— APPEAL  AND  ERROR. 

1.  Where,  in  an  action  to  determine  a  boaD<)- 

i  ary  line,  there  was  evidence  that  after  the  cnm- 

'.  mon  grantor  sold  plaintiff's  tract   and   beforr 

defendant  purchased   his   tract   a    fence   wa< 

built  where  defendant  claimed  the  line  to  be. :: 

'  witness  familiar  with  the  premises  could  test:- 

■  fy  as  to  who  occupied  the  land  south  of  tti- 

fence  after  it  was  built. 
I  2.  Where,  in  an  action  to  determine  a  bono  j 
.  ary  line,  plaintiff's  premises  had  been  In  char^p 
of  a  general  agent,  evidence  of  his  acta  anl 
'  statements  relating  thereto,  within  the  se^.r" 
I  of  his  agency,  is  competent,  though  plaintiff  <ii'! 
not  know  of  such  acts  and  statements. 

3.  It  is  error  to  charge  that  adverse  posses- 
sion must  be  under  a  claim  of  title,  known  ;  > 
and  acquieBced  in  by  the  owner,  or  so  far  Doto- 
rions  as  to  have  been  presumptively  within  tb« 
knowledge  of  the  owner. 

4.  Where  defendants  claimed  the  premises  in 
controversy  by  adverse  possession  commencinf 
with  an  ouster  of  plaintiff's  grantors  while  they 
were  minors,  it  was  error  to  charge  that,  i; 
the  adverse  possession  commenced  w^hile  tlir 
owners  were  minors,  limitations  did  not  begin 
to  run  until  they  piade  a  conveyance  of  their 
interest. 

5.  Where  the  parties  in  a  snit  to  determis? 
a  boundary  line  derived  title  from  the  lamF 
grantor,  testimony  of  declarations  of  sach  gran- 
tor as  to  where  he  intended  to  draw  the  liof 
should  he  excluded. 

6.  Where  plaintiff  did  not  appeal  from  the 
judgment  of  the  trial  court  on  tbe  qaeation  of 
costs,  his  exceptions  thereto  filed  on  defendant'ft 
appeal  from  the  judgment  cannot  be  consider- 
ed. 

Appeal  from  court  of  common  pleaa.  New 
Haven  county:  Leverett  M.  anbbatd. 
Judge. 

Action  by  Margaret  Carney  against  James 
Hennessey  and  wife.  From  a  judgment  for 
plaintiff,  defendants  appeal,  and  plalntUf  al- 
so files  exceptimis.    Reversed. 

Action  in  the  nature  of  trespass  qu.  cl.  ft, 
brought  to  tbe  court  of  common  pleas  ia 
New  Haven  county,  and  tried  to  the  Jury 
before  Hubbard,  J.  Verdict  and  jodgmeni 
for  the  plaintiit  for  one  dollar  damagoe,  and 

Digitized  <  , 


Conn.) 


CARNEY  T.  HENNESSEY. 


911 


appeal  by  the  defendants  for  alleged  errors 
In  tbe  rulings  and  charge  of  tbe  court  The 
plaintiff  filed  a  bill  of  exceptions  for  alleged 
errors  of  the  court  In  excluding  certain  erl- 
d  3nce,  and  In  limiting  the  plaintiff's  costs  to 
oae  dollar. 

George  E.  Beers  and  Frank  S.  Bishop,  for 
appellants.  Charles  S.  Hamilton,  for  ap- 
pellee. 

TOKRANCE,  J.  The  plaintiff  and  defend- 
ants are  adjoining  pcopiietors  of  land  in 
New  Haven  fronting  weetecly  on  State 
street,  and  nmning  east  to  Olive  street. 
The  plaintiff  owns  the  north  lot,  and  the  de- 
fendants the  south  lot  The  dispute  be- 
tween them  relates  to  the  question  whether 
the  boundary  line  between  said  lots  runs 
along  the  outside  face  of  the  southerly  wall 
of  the  brick  building  on  plaintiff's  land,  as 
claimed  by  the  defendants,  or  whether  It 
runs  about  a  foot  and  a  half,  more  or  less, 
southerly  of  said  face  of  said  wall,  as  claim- 
ed by  the  plaintiff.  Both  lots  were  owned  as 
one  by  Joseph  Fairchlld  In  1874,  and  In  Oc- 
tober of  that  year  he  conveyed  the  north  lot 
to  his  daughter  Mrs.  Easton.  She  died  in 
1S76,  and  the  lot  came  then  by  descent  to 
ber  two  minor  daughters,  Josephine  and 
Mary.  Josephine  came  of  age  In  1888,  and 
Mar}'  in  1889  or  1890;  and  after  this,  in 
November,  1800,  they  conveyed  the  lot  to 
Gallagher,  who  immediately  conveyed  it  to 
Forsyth,  who  in  1892  conveyed  it  to  the 
plaintiff.  Joseph  Fairchlld  died  testate  In 
ISSl,  leaving  other  land  of  his  on  State 
street  Which  included  the  south  lot,  now 
owned  by.  the  defendants.  In  equal  shares 
to  bis  five  sons;  and  said  south  lot  by  mesne 
conveyances  finally  came  into  the  owner- 
ship and  possession  of  the  defendants  In 
March,  1801.  Both  parties  claimed  to  own 
the  locus  in  quo  under  their  respective 
chains  of  deeds  produced  in  evidence;  and 
in  addition  to  this  the  defendants  claimed 
(1)  that  they  owned  it  by  adverse  posses- 
sion; and  (2)  that,  when  the  deeds  of  the 
daughters  of  Mrs.  Easton  and  of  Gallagher 
and  Forsyth  were  delivered  as  hereinbefore 
stated,  the  grantors  In  those  deeds  were  oust- 
ed of  possession  of  the  locus  in  quo.  -  These 
claims  of  each  party  were  denied  by  the  oth- 
er. The  evidence  produced  by  each  party  in 
tbe  court  below  tended  to  prove  their  re- 
spective claims.  The  reasons  of  appeal  are 
based  mainly  upon  alleged  errors  of  the 
court  in  its  rulings  upon  evidence^  and  In 
Its  instructions  to  the  Jury  with  reference  to 
the  claims  of  the  defendants.  These  rea- 
sons are  quite  numerous,  but  in  the  view 
here  taken  of  the  case,  It  will  be  necessary 
tD  consider  only  a  few  of  the  more  impor- 
tant of  them. 

The  defendants  claimed  that  at  some  time 
before  1881.  and  after  the  conveyance  of  the 
north  lot  to  Mrs.  Easton,  a  fence  was  built 
firom  the  southeast  comer  of  her  house  to 


Olive  street;  that  said  fence  had  remained 
there  up  to  the  time  this  suit  was  brought; 
and  that  the  defendants  and  their  predeces- 
sors in  title,  from  the  time  said  house  and 
said  fence  were  built  and  for  more  than  15 
years  before  the  bringrlng  of  this  suit,  had 
been  in  the  exclusive  and  adverse  posses- 
sion of  all  the  land  south  of  said  brick 
house  and  said  fence.  In  support  of  this 
claim  the  defendants  offered  Mrs.  Hayes 
as  a  witness.  She,  having  teetltied  that  she 
lived  In  the  house  now  owned  by  the  plain- 
tiff from  1877  to  1881,  and  that  when  she 
went  there  first  the  fence  aforesaid  was  then 
standing,  was  asked  this  question:  "Dur- 
hig  the  life  of  Mr.  Joseph  Fairchlld,  wtll 
you  state  who,  if  any  one,  made  use  of  tke 
land  south  of  the  fence?"  Tbe  evidence 
sought  for  by  this  question  was  claimed  as 
tending  to  prove  (1)  adverse  possession  9t 
the  defendants  as  claimed;  (2)  the  fftct 
that  plaintiff's  grantor  was  ousted  of  pos- 
session at  the  time  the  deed  to  the  plaintiff 
was  delivered;  and  (3)  the  practical  eoa- 
structlon  put  by  the  parties  upon  tbe  deaOR, 
the  descriptions  in  which,  as  to  the  exact  lo- 
cation of  tbe  iMundary  line  In  question,  the 
defendants  claimed,  upon  tbe  evidence,  were 
uncertain  and  ambiguous.  This  question 
was  objected  to  and  occluded  on  the  ground 
"that  it  calls  for  a  conclusion  of  the  wit- 
ness as  to  what  somebody  else  did,  and  does 
not  call  for  any  act  that  she  did."  This  ob- 
jection should  have  been  overruled.  Assuia- 
ing,  as  we  should  upon  this  record,  that 
the  answer  would  have  been  responsive  to 
the  question,  we  think  tbe  evidence  was 
clearly  admissible  for  all  the  purposes  for 
which  It  was  offered,  and  that  Its  exclusion 
under  the  circumstances  was  bnrmful  error. 
The  defendants  offered  evidence^  and 
claimed  to  have  proved,  that  the  plaintiff, 
since  her  purchase  of  tbe  north  lot  had  re- 
sided thereon  only  a  part  of  the  time,  and 
that  the  care  of  the  place  had  been  Intrustsd 
by  her  to  her  brotho',  who  was  authorised 
to,  and  did,  act  as  her  agent  in  caring  for 
it  paying  taxes  and  assessments  thereon, 
and  having  general  charge  of  it  as  her  gen- 
eral agent  In  view  of  this  evidence  and 
claim,  the  defendants  offered  evidence  at 
certain  acts  and  admissions  claimed  by  than 
to  have  been  made  by  this  agent  during 
and  within  the  scope  of  his  agency.  The 
court  excluded  the  evidence.  The  ground  sC 
occlusion,  so  far  as  it  is  stated  In  the  vto- 
ord.  Is  that  it  did  not  appear  that  the  plaio- 
tiff  had  any  actual  knowledge  of  the  dalas- 
ed  acts  and  admissions  of  her  agmt  For 
aught  that  appears  upon  the  record,  the 
court  was  (Satisfied  that  a  prima  fade  esse 
of  agency  had  been  made  out  by  the  de- 
fendants; for  It  does  not  exclude  the  offer- 
ed evidence  on  that  ground,  but  simply  on 
the  ground  that  the  plaintiff  was  not  bound 
by  the  acts  and  admissions  of  ber  agent  u» 
less  she  had  knowledge  of  them.  Tbim 
clearly,  was  not  a  sufficient  ground  for  ta> 
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>dadlns  the  offered  evidence;  for  It  la  ele- 
mentary law  that  If  her  brother  was  her 
agent,  engaged  in  executing  an  authority 
sbe  had  conferred  upon  him,  his  acts  and 
-declarations  while  so  doing,  relating  to  her 
Easiness  and  within  the  scope  of  his  au- 
tkority,  were  admissible  against  her,  wheth- 
er known  to  her  in  fact  or  not  It  may  be 
that  the  court  Intended  to  exclude  this  evl- 
dence  on  the  ground  that  the  agency  liad  not 
lieen  sufficiently  shown,  but,  If  so,  that  is 
MDt  the  ground  stated. 

The  defendants  complain  of  the  charge  of 
tjhe  court  to  the  Jury  with  reference  to  the 
iinestlon  of  adverse  possession.  They  say 
<kat  the  Jury,  In  divers  parts  of  the  charge, 
wece  told,  in  substance,  (1)  that  such  adverse 
possession  must  have  been  known  to  and  ac- 
^pdesced  in  by  the  owner,  or  must  have  been 
.«» tar  notorious  as  to  have  been  presumptlve- 
Mt  within  the  knowledge  of  the  owner;  and 
'<!9  must  have  been  held  by  the  defendants 
and  those  imder  whom  they  claim  under  a 
ctaUm  of  title,  or  with  a  specific  intent  to 
<«laim  the  land  as  their  own.  We  think  the 
teeord  bears  out  these  claims  of  the  defend- 
ants, and  that  the  charge,  as  a  whole,  upon 
these  points,  was  liable  to  mislead  the  Jury. 
If  the  owner  of  real  estate  is  ousted  of  pos- 
aession,  and  the  ouster  continued  unlnter- 
roptedly  for  a  period  of  15  years,  by  an  open, 
'vWbile,  and  occlusive  possession  in  another, 
without  the  license  or  consent  of  the  owner, 
possession  is  presumed  to  be  with  the 
iwledge  of  the  owner.  School  Dist.  No. 
S  ▼.  Lynch,  33  Oonn.  330.  And  the  Jury 
^henld  have  been  told  that  such  facts.  If 
true,  would  constitute  presumptive  notice  of 
adverse  possession  to  the  owner.  Wilson  y. 
WUliams'  Heirs,  62  Miss.  493.  Nor  was  it 
correct  to  tell  the  Jury  that  the  adverse  pos- 
aeaslon  of  the  defendants  and  those  under 
whom  they  claim  must  have  been  made  un- 
der a  claim  of  title,  or  under  a  claim  that  the 
land  was  their  own.  Bryan  v.  Atwater,  5 
Uaij,  181,  5  Am.  Dec.  186;  French  v.  Pearce, 
9  Conn.  442,  21  Am.  Dec.  680;  Johnson  v. 
Oorham,  38  Conn.  513. 

The  defendants  offered  evidence  to  provo 
and  claimed  they  had  proved  an  ouster  from 
the  locus  in  quo  either  of  Mrs.  Easton  or  of 
her  daughters  during  their  minority,  and 
ttey  complain  of  the  charge  of  the  court  with 
acspect  to  the  running  of  the  statute  of  lim- 
itations against  the  minor  daughters.  Upon 
this  point  the  court  charged  as  follows:  "If 
y»n  should  find  that  there  has  been  any  suf- 
Adent  adverse  possession  and  occupation  of 
that  property  amounting  to  an  ouster  of  the 
plaintiff  or  a  predecessor  in  title  of  the  plain- 
,  but  should  find  that  such  adverse  pos- 
Bion  began  after  the  Easton  girls  •  •  • 
to  have  a  title  to  that  property,  •  •  • 
then  you  are  not  to  regard  the  fifteen  years  of 
the  statute  as  beginning  to  run  until  the  date 
«C  the  transfer  from  these  children  to  a  suc- 
cessor in  title,  their  grantee.  Their  infancy 
-caastitutes  a  disability  which  suspends  the 


operation  of  the  statute.  If  their  right  of  e£ 
try  accrued  during  their  minority.  •  •  • 
But  If  you  find  any  adverse  possession  snf- 
flcient  to  amount  to  the  requirements  of  tte 
law,  and  that  it  first  occurred  wbUe  the 
daughters  of  Mrs.  Easton  were  minors,  wbj. 
then,  the  practical  consideration  is  that  tli- 
statute  of  fifteen  years  does  not  begin  to  roL 
until  they  make  a  conveyance  of  their  Inte* 
est,  which,  I  may  say,  would  make  It  ini- 
possible  for  these  defendants  to  have  gain- 
ed their  title  by  the  necessary  continuous  oc- 
cupation for  fifteen  years.  This  deed  bavin; 
been  given  by  these  daughters  of  Mrs.  Eas- 
ton in  1890,  there  would  be  no  question  on 
this  subject  of  adverse  possession.  It  would 
be  decisive  If  you  were  to  find  that,  though 
there  were  adverse  possession,  the  statute 
did  not  begin  to  run,  under  the  instructiom 
I  have  given  you,  until  the  deed  from"  tl;e 
two  daughters.  The  title  to  the  north  lot  de- 
volved by  descoit  upon  the  minor  daughters 
in  March,  1876.  They,  when  of  fall  age, 
conveyed  to  Gallagher  on  the  20th  of  Novem- 
ber, 1890.  By  this  charge  the  Jury  were  told. 
In  effect,  that  If  the  defendants  and  tbost 
under  whom  they  claimed  had  ousted  the 
minor  daughters  In  April,  1876,  and  had  con- 
tinued such  ouster  down  to  the  date  of  thU 
suit,  in  August  1888,  they  could  not  thereby 
legally  acquire  title  to  the  locus  In  quo;  in 
other  wordSt  that  under  such  circumstances. 
the  defendaJits  could  acquire  no  title  ustil 
they  had  continued  the  ouster  for  15  years 
after  the  deed  to  Gallagher  in  Novembei. 
1890.  That  clearly,  is  not  the  law.  Tlie 
court  told  the  Jury  that  If  the  adverse  pos- 
session began  after  the  daughters  got  titl?. 
and  during  their  minority,  the  statute  did  nor 
run  against  them  while  minors.  This  Is  no; 
true.  "The  statute  always  begins  to  nm 
against  a  man  the  moment  he  Is  disseised, 
whether  he  is  under  a  disability  or  not  AU 
the  difference  Is  that  an  additional  time  U 
allowed  where  a  disability  exists,  after  th>- 
removal  of  It."  Swift  C.  J.,  in  Bunce  t. 
Wolcott,  2  Conn.  27,  33;  Grlswold  v.  Butler. 
3  Conn.  227.  This  part  of  the  charge  Tir«- 
thus  clearly  wrong,  and  may  well  have  mis 
led  the  Jury  to  the  prejudice  of  the  defeoJ- 
ants  upon  a  material  point  in  the  case.  For 
this  and  the  other  errors  already  considered 
we  think  a  new  trial  should  be  granted;  and. 
in  this  view  of  the  case,  we  deem  It  unneces- 
sary to  consider  the  other  assignments  of  a- 
TOT,  as  most  If  not  all,  of  them  appear  tc 
be  either  not  well  founded,  or  not  ImportaDt 
enough  to  merit  further  consideration. 

A  bill  of  exceptions  allowed  by  the  txia'. 
court  for  the  plaintiff  remains  to  be  consid- 
ered. The  bill  presents  two  questions:  He 
first  relates  to  the  admissibility  of  the  eri- 
dence  of  Heuty  0.  Davis,  and  the  second  to 
the  rulings  of  the  trial  court  upon  the  ques- 
tion of  costs.  Davis,  a  witness  for  the  plain- 
tiff, testified  to  declarations  made  by  Joseph 
Palrchlld  as  to  where  he  Intended  to  draw 
the  line  between  the  defendants'  lot  and  tlM 
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plalutJfl'B  lot;  and,  because  It  was  simply  a 
declaration  of  what  he  Intended  to  do,  the 
court  excluded  It.  Under  the  clrcumstancea, 
we  think  the  ruling  was  correct.  The  plain- 
tiff took  no  appeal  from  the  Judgment  of  the 
trial  court  upon  the  question  of  costs,  and, 
in  the  absence  of  such  appeal,  the  second 
question  presented  by  the  bill  of  exceptions 
cannot  be  considered.  Watson  t.  Town  of 
New  Mllford.  72  Conn.  561-567,  46  Atl.  167. 
There  is  error,  and  a  new  trial  is  granted. 
The  other  Judges  concurred. 


SAVINGS  BANK  OF  DAXBDRT  t.  DOWNS. 

(Supreme  Court  of  Errors  of  Connecticat. 

July  23,  1901.) 

SCIRE  FACIAS— OARNISHMENT-RBQUISITBS  OF 
WRIT— WAIVER   BY   APPKARANCE— AUTHORI- 
TY TO  ISSUE— REMOVAL  OF  CAUSE. 
1.  Where  the  defendant  appeared  and  made 
answer,  the  irregularity  in  the  signing  of  a  writ 
of  scire  facias  by  the  assistant  clerk  of  the 
court  was  waived. 

•2.  Under  Gen.  St.  1888.  p.  292,  {  1253,  pro- 
viding that  a  scire  facias  may  be  taken  out 
from  the  clerk  of  the  court  where  the  judgment 
was  rendered  requiring  the  garnishee  to  appear 
before  such  court,  a  writ  of  scire  facias  issued 
out  of  one  superior  court,  to  secure  the  pay- 
ment of  a  judgment  entered  in  the  soperior 
court  for  another  county,  requiring  appearance 
in  the  Brst-named  court,  was  void. 

3.  Where  a  scire  facias  proceeding  was  in- 
stituted in  the  wrong  coui-t,  the  filing  of  an 
answer  to  the  merits  of  the  cause  did  not  oper- 
ate as  a  written  stipulation  for  the  transfer  of 
the  cause,  under  Gen.  St.  §  783,  authorizing 
the  transfer  of  causes  from  the  superior  court 
ot  one  county  to  that  of  another,  on  the  writ- 
ten agreement  ot  the  parties. 

Appeal  from  superior  court.  New  Haven 
:ounty;  Alberto  T.  Roraback,  Judge. 

Civil  action,  in  the  nature  of  a  scire  fndas, 
i>y  the  Savings  Bank  of  Danbury  against  J. 
(ViUls  Downs,  brought  on  a  Judgment  of  the 
superior  court  for  Fairfield  county.  From  a 
judgment  dismissing  the  action  for  want  of 
lurisdlctlon,  the  plaintiff  appeals,    .\ffirmed. 

The  writ  and  complaint  followed,  in  gen- 
eral, form  26S  in  the  Practice  Book,  except  as 
:o  the  authority  signing  the  process.  The 
lefendant  filed,  in  1809,  an  answer  to  the 
neiits,  and  in  1901  a  motion  to  erase,  be- 
rause  (t)  tbe  writ  was  t.tken  out  from,  and 
ilgned  by  thu  assistant  clerk  of,  the  superior 
ourt  for  New  Haven  county,  and  (2)  required 
be  defendant  to  appear  before  said  com't  for 
><ew  Haven  county,  and  not  the  superior 
rourt  for  Fairfield  county. 

John  K.  Beach  and  J.  Moss  Ives,  for  ap- 
lellant    Charles  F.  Bollman,  for  appellee. 

BAL.DWIN,  3.  Under  our  practice  until 
875  all  writs  of  .scire  facias  against  gar- 
lisheos  were  of  the  form  known  as  "Judicial." 
ar^-lB  v.  Kathbum,  Klrby,  220;  1  Swift's 
Jig.  *5S&;  2  Swlft'8  Dig.  'SSO;  Gen.  St.  1866, 
>.  2,  i  4;  Id.  p.  S7,  i  293.  They  might  direct 
.11  attachment  of  tbe  defendant's  property, 
ut  this  was  only  by  force  of  a  statute.  Bng- 
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worth  V.  Davenport,  9  Conn.  380.  In  Gen.  St 
1875,  p.  896,  S  1,  it  was  provided  that  "mesne 
process  in  civil  actions  shall  be.  In  actions  at 
law  Including  writs  of  scire  facias,  a  writ  of 
summons  or  attachmait."  This  made  It  a 
civil  actlcm  at  law,  if  it  were  not  such  before. 
White  V.  School  Dlst,  45  Conn.  59.  Certain 
Judicial  writs  were  excepted  from  the  opera- 
tion of  portions  of  the  practice  act,  in  1879, 
but  proceedings  of  scire  facias  were  not  so 
mentioned,  and  the  forms  prepared  for  use 
under  it  describe  them  as  to  be  commenced 
by  an  ordinary  writ  accompanied  by  a  com- 
plaint Practice  Book,  p.  9,  |  82;  Id.  p.  154, 
form  2G8.  Inasmuch,  however,  as  the  object 
of  a  scire  facias  founded  on  a  Judgment  upon 
a  foreign  attachment  Is  to  enforce  the  Judg- 
ment against  the  garnishee,  our  statutes  have 
always  required  that  It  be  made  returnable 
before  the  conrt  in  which  that  Judgment  was 
rendered.  Smyth  v.  Itlpley,  32  Conn.  156; 
Gen.  St  1875,  p.  462,  (  39;  Gen.  St  1888;  P- 
202,  i  1253.  It  stands  In  this  respect  upon 
somewhat  the  same  ground  as  an  execution, 
and  for  similar  reasons.  £acb  is  a  step  in 
the  enforcement  of  the  Judgment  and  the 
whole  history  of  any  cause,  from  the  outset 
to  the  close,  ought  to  be  found  in  the  flies 
and  records  of  the  court  to  which  It  was 
iironght  or  Into  which  It  may  have  been  le- 
gally removed.  Smith  v.  Hall,  71  Conn.  427, 
432,  42  Atl.  86.  The  Irregularity  in  the  signa- 
ture of  tbe  writ  was  waived  by  a  general  ap- 
pearance and  making 'answer.  Woodruff  v. 
Bacon,  34  Conn.  182. 

But  the  summons  to  the  wrong  conrt  could 
not  be  tbe  subject  of  a  waiver.  Jurisdiction 
cannot  be  conferred  upon  courts  by  the  mere 
consent  of  parties.  For  the  superior  court 
for  one  county  to  hold  a  garnishee  by  a  writ 
of  scire  facias  to  the  payment  of  a  Judgment 
rendered  in  the  superior  court  for  another 
county  is  as  Impossible  as  it  would  be  for  It 
to  issue  an  execution  on  that  Judgment  against 
the  Judgment  debtor.  In  one  sense,  there  is 
but  one  superior  court;  in  another,  there  are 
many.  Elach  county  has  its  own,  with  a  sep- 
arate organization,  possessing  a  distinct  set 
of  records,  kept  by  a  different  clerk.  Writs 
of  scire  facias  against  garnishees  are  crea- 
tions of  statute,  and  can  be  entertained  only 
as  and  where  the  statute  provides.  The  gen- 
eral words  of  Gen.  St  }  964,  permitting  ac- 
tions generally  to  be  brought  In  the  county 
wherein  the  defendant  dwells,  cannot  be 
taken  to  modify  the  explicit  requirement  of 
section  1253  as  to  tbe  mode  of-bringlng  writs 
of  scire  facias.  If  that  requirement  were 
merely  for  tbe  benefit  of  the  garnishee,  he 
might  be  able  to  waive  .it  Railroad  Co.  v. 
aicBride.  141  U.  8.  127,  131,  11  Sup.  Ct  088, 
35  L.  Ed.  669.  But  It  rests,  as  has  been  seen, 
on  deeper  foundations.  The  public  have  an 
Interest  in  keeping  the  records  of  every  suit 
together,  in  the  keeping  of  tbe  same  cus- 
todian, and  under  the  control  of  the  same 
authority.  The  defect  of  Jurisdiction  is  not 
aided  by  the  statute  as  to  the  transfer  of 
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ctoses,  ov  of  laaaea  In  a  eaiue.  tn  tfac  Bajiaeiam 
court  from  one  county  to  another.  Oml.  St; 
I  798.  If  It  con  be  aasnined  tlmt  tbe  {MeBsnt 
proceeding  falls  within  Its  terms,  tliey  atpplr 
only  where  a  written  stipulation  by  botiL  pao- 
tlee  for  a  transfer  haa  been  flled,  and  foB  tbafe 
filing  an  answer  cannot  be  regarded  as  anr 
equivalent  There  la  no  erm:.  Xbe  <atimt 
Judges  concurred. 


McMULLIN  et  al.  v.  DODGHTI  et  aL 

(Court  of  Chancery  of  New  Jenejk    July  10«. 

1901.) 

PASTITION-COMUISBIONSaS^-QaAUFICiaiOK 
—  OBJECTIONS  —  MEETlNOa  —  PRB8BNCE  OP 
PAKTIBS-DIVBRSION— EQUALITY— B?VIDaWC» 
— WEJOHT. 

1.  The  fact  that  commiaaionen  in  portitieDi 
were  not  sworn  before  the  vice  chanceilDi-,  wiux 
appointed  them,  but  l>efore  a  master  in  chan- 
cery, the  order  directing  the  commiBsionera  to 
be  sworn  not  requiring  tliem  to  qualify  before) 
such  vice  chancellor,  is  not  ground  for  quashmg 
such  commissioners'  report,  though  the  vice 
chancellor  may  have  directed  that  they  be 
sworn  In  before  him,  in  a  coaversatioii'  witil' 
eounsel. 

2.  Where  an  order  of  a  vice  chancdlor  dir 
rectiug  commissioners  in  partition  to  be  sworn 
la  silent  as  to  who  should  swear  them,  the  fact 
that  a  party  remonstrated  at  the  time  the:  com- 
missioners were  sworn  in,  because  not  swora  in. 
as  tbe  vice  chancellor  directed  in  a  conrersa- 
tion  with  counsel,  is  not  ground  for  rejecting 
the  commissioners'  report. 

3.  A  cnmmiasioner  appointed  to  partition  land 
expressed  a  wish  that,  liecause  of  the  hard 
feeling  between  the  parties,  they  should  not 
attend  a  meeting  of  the  commissioners,  but 
did  not  bar  their  counsel,  and  in  ttact  ad- 
mitted the  right  of  the  parties  to  be  present. 
There  was  nothing  to  show  that  because  of  ab- 
sence from  the  meeting  the  parties  were  put 
to  any  dtsadvantagre.  Btld,  that  tbe  fact  tbaf 
one  party  remained  away  from  the  meeting; 
believing  himself  to  be  barred,  was  not  guound 
for  quushing  the  commissioneis'  report. 

4.  In  partition  the  commissioners  declared' 
that  no  one  but  the  parties,  their  counsel,  and 
their  drivers  should  accompany  them  in  inspect- 
ing the  land.  Complainant's  counsel,  casually 
invitevi  a  friend  to  act  as  driver,  but  nothing 
was  shown  to  indicate  that  such  friend  inter- 
fered with  the  commissionen,  or  did.  anything 
but  drive  the  team.  BM,  that  an  objection  to 
confirming  the  commissioners'  report  because  of 
partiality  shown  such  counsel  was  untenable. 

5.  In  proceedings  to  partition  14^000  acres  of 
land,  of  which  defendant  owned  four-fifths,  a 
division  mailing  a  railroad  running  through  the 
land  the  dividing  line,  and  giving  complninant 
a  portion  which  contained  neither  improved' 
land  nor  buildings,  and  giving  defendant  the 
mansion  house,  tenement  houses,  and  other  im- 
provements lying  next  to  a  village,  and  con- 
nected with  the  state  road,  will  not  be  set 
aside,  where  tbe  proportionate  interests  of  the 
parties  were  duly  maintained,  and  no  inade- 
quacy or  excess  of  value  was  shown. 

6.  In  proceeding  to  quash  the  report  of  com- 
missinners  appointed-  to  pnrtitinn  land,  on  the 
ground  of  inequality,  testimony  of  witnesses 
having  little  acquaintance  with  the  land,  who 
were  specially  talcen  to  view  it  by  a  party  or 
counsel  for  the  purpose  of  making  an  estimate 
to  impugn  the  fairnesR  of  the  shares  asirigned, 
will  not  be  accorded  the  weight  given  to  that 
of  witnesses  resident  in  the  locality. 

Suit  by  Martha  A.  McMullin  and  another 
aj{alaat  Sarab  N.  Doughty  and  another,  ad- 


mlntetcatoHiiaf  Idbn,  Kw  9ollcht3^  Id  partltloD     i 
oHtalBi  laid..    Molten  by  daflendants  to  quaafa 
the  revactof  the-  cjommiaalonant     Report  oon- 
fintud. 

John  D.  lBc3fliinn,  fbr  complainants.  H. 
A.  Drake,  for  defendant  Sarah  N.  Dougbty. 
Wm.  SI.  Cleveufier,  fbr  commlsslcHias  and 
inranlc  IDddTeton,  surveyor. 

GSEI^  T.  C.  (orally).  This  i»  a  snlt  in 
partition  between  Martha  A.  McMuUin,  the 
owner  of  an  undivided  one-fifth  part,  and 
Sarab  N.  Doughty,  the  owner  of  four  undivU- 
ed  fifths,  of  what  Is  known  as  the  "Doughty 
BMate,"  lying  bi  Atlantic  county.  Tbe  prop- 
erty owmlaWi  laqgjely:  o£  pins  Und.  and  Indndes 
a  sawmill  villager  and  a  mill  pond,  a  man- 
aton  UnsKf  and  dm'  attandant  tenant  bonaes 
or  t&e>.  workmen,  some  giavri  ptta.  and  a 
wide  expanse  of  plbff  Ihnd  and  small  timber, 
and.  alsa  scveBal  outlying  Iota,  nnommected 
with  tha  giseat  tnaot.  Touching  tbeae  outly- 
ing lots,  there  is  little  dispute.  Tbe  bosinesa 
of  the.  sawmnr  seema  to  Have  decreaaed  in 
tBoent  xcaoai  Tba  Doughty  estate  also  in- 
clQdb»  la  turn  avtbound  deaariptlan  of  tbe 
great  tract  several  pieces  of  property  which 
had  ^t£er  been  sold  off  by  Gen.  Doughty  hi 
bia-  Utetime,  or  by  hla  heirs  since  bis  death, 
or  which  Geo.  Doqgfaty  did  not  orwn  at  die 
time  of  HUf  deatb.  The  estate  Is  very  ex- 
tensive In  its  suoerfiolal  area,  covering  In  its 
entire^  asmathiiig  more  tban  14.000  acres. 
The  built  of  It  lies  together;  and  is  traTersed 
by  the  main  Use  of  tbe  Camden  &  Atlantic 
Railroad,  and  by  tba  main  line  of  tbe  Phila- 
delphia &.  Atlantic  City  Railroad,  ia  approach- 
ed on  its  southwesterly  side  within  a  mile  or 
two  by  the  main  line  of  tbe  West  Jersey  & 
Atlantla  Railroad,  and  the  northeasterly  cor- 
n&e  of  it.  Is  crossed  by  the  Brlgantine  Branch 
of  the  Philadelphia  &  Atlantic  City  Railroad. 
Bunutng  to.  Brlgantine  Beach.  The  property, 
speaking  of  It  generally,  is  traversed  by  a 
number  of  common  country  roada  Running 
almost  parallel'  to  tbe  Camdta  &  Atlantic 
main  Hue  track  la  wbat  has  been  spotten  of  ta 
the  testimony  as  a  state  or  county  road,  built 
under  the  road  Improvement  law  of  tbe  state, 
by  the  state  and  county  together.  This  higb- 
'way  Is'  said  to  be  a  first-rate  road,  and  leads 
In  a  general  nortiiwest  and  southeasterly  di- 
rection across  the  estate.  It  is  in-obably  the 
most  traveled  of  any  of  tbe  roads  which  trav- 
erse the  property.  The  commissioners  were 
appointed  for  the  purirase  of  dividing  Hiese 
lands-  by  actual  partition  among  the  owners 
accopdbig  to  their  several  interests  in  value. 
They  have  reported  what  they  deem  to  be  a 
just  and.  fair  partition  according  to  value 
and  their  action  has  been  made  tbe  subject 
of  objection  by  tbe  defendant  Sarah  N.  Dough- 
ty, and  a  motion  is  now  made,  upon  tbe  com- 
ing in  of  the  report,  to  quaah  tbe  report,  up- 
on stated  grounds.  It  la  unnecessary  to  iv- 
Btate  the  testimony  at  length,— eitho-  that 
taken  before  the  eotBoiiaBloneca  ea  tbelx  parti- 
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tlm  of  tHe  properiT,  or  that  giTcn  here  in 
support  of  the  motion  to  qnash.  The  ob}e<>- 
tioDS  to  the  rep<xt  hare  been  sncetnctly  stat- 
ed b7  the  defendant  In  twe  separate  papers; 
one  In  somewhat  general  terms;  the  later 
<Hie  naming  specific  acts  allesed  to.hidlGatai 
XMurtiallty  and  misconduct  of  the  commission- 
ers-to  the  disadvantage  of  Miss-  DouKbty, 
the  defendant  I  will  first  consider  these 
obJeetlQns  to  the  conduct  of  the  commlsston- 
ers. 

The  first  gronnd  of  objection  Is  that  the 
commissioners  were  not  sworn  in,  as  the  de- 
fendant claims  they  were  directed  to  be.  bj 
the  vice  cliancellor  who  made  their  appoint- 
meet  The  order  of  the  vice  clianceUor 
wldch  directed  the  'Commissioners  to  be  sworn- 
does  not  require  them  to  l>e  quaUfled  beton 
him.  Oooveraatians  ttetween  the  vice  chan- 
cellor and  the  connsel  at  side  bar  relative 
to  the  conduct  of  business  liave  no  obligatory 
forc&  I  have  no  recoUection  as  to  what  was 
aetoaUy  said'  by  me  as  to  tlie  swening  in  of 
the  comndsaioners.  It  is  wholly  unimportant 
whetlier  they  were  sworn  in.lMfore  the  vicO' 
chancellor  or  before  a  master  iu'  cliancery, 
as  actually  happened  in  this  case.  The  first 
objectioa  is  of  no  slgniflcance,  and  is  ovemri- 
ed. 

It  is  sought  to  glTe  tlds  matter  some  Im- 
portance in  framing  the  defendant's  criticisoM 
of  the  report  by  making  it  the  basis  of  the 
second  objection  talcen  by  the  defendant  at 
the  time  the  commlasioDers  were  sworn  In, 
to  the  effect  that  tiie  defendant  then  remon- 
strated because  they  were  not  sworn  in  as 
the  vice  ctiancellor  had  dbreeted.  The  second 
objection  shows  no  reason  for  rejecting  the 
commissioners'  report  and  is  overruled. 

The  tliird  criticism  is  baaed  upon  the  same 
suKgestion.— that  out  of  the  colloquy  then  had 
between  the  defendant  and  the  commission- 
ers, or  between  the  defendant  and  Commis- 
sioner Clerenger,  the  latter  objected  to  the 
presence  of  the  defendant  at  the  next  meet- 
ing of  the  commtsslotiers,  and  that  the  de- 
fendant took  such  objection  to  be  a  refusal 
to  permit  her  to  be  presoit,  and  did  not  at- 
tend. I  have  looked  over  an  extended  cor- 
respondence between  Mr.  deveager  and  Mr. 
Drake,  the  connsel  for  the  defendant,  and  I 
find  there  was  an  expression  of  dlBlncUnation 
on  the  part  of  the  commlsaloners  to  have 
either  of  the  parties  present.  It  la  but  just 
to  all  to  say  that  there  bad  previously  been 
indicated  in  this  cause  a  very  considerable 
amount  of  feeling  t>etween  the  partips  com- 
plainant and  defendant.  It  Is  not  dIfiBcult  to 
suppose  that  the  commissioners  desired,  In 
performing  their  duty,  to  be  relieved  from 
friction  which  might  develop  if  the  parties 
-were  present  at  all  the  meetings  of  the  com- 
missioners. This  expression  of  a  wish  that 
the  parties  should  not  attend  meetings  of  the 
commissioners  was  not  a  prohibition,  but  was 
a  mere  utterance  of  the  opinion  of  the  com- 
missioners. It  did  not  apply  to  the  parties' 
couns^  and  in  one  of  Mr.  Olevenga's  let- 


tem  to  Mr.  Diaike.tbe^t^t  of  the  defendant 
herself  to  b&  prssant  was  deariy  admittsd> 
and  stated.  There  was  in  fact  no  ezclnsian 
at  the  parties.  IkBBSr. Doughty,  if  she  stojicd- 
away,  did  so  of  her  own  choice.  Nothing 
In  the  correspondence  or  proofs  or.  in.  the  sst>- 
seqneitt  testimony  which  has  l>een  bese  ««b> 
mitted  indicates. that  Miss  Doughty,  by  esa- 
son  of  anyttilng  done  by  the  commissioners^ 
oc  becansa  of  her.  absence  from  any  proceeA- 
inga  or  meetings,  waa  in  any  way.  put  to  a 
disadvantage.  The  third  objection  i  is  no 
ground  upon  which  the  court  shooidsvppnsB 
the  report 

The  fourth,  objeetion  is  bawd  nponr  the 
same  charge,— that  Commhatonar:Clev«nger 
Iiad  disptayeA  sucb  feeling  and .  repugnance 
against  the  .daf endant  and  bar  connsel,  ondi 
such  favor  and  partiality  to  thacomplaln'- 
ant  as '  were  eatirely  inconsistent  -with  ht»' 
impartial  and  Judicial  action.  The  pcoofs 
show  aflarmatiyely  tlmt  OommlsBiDneB'.Cleven' 
ger  was  actuated  by  a  ptvpose  InipartiaUy 
and  fairly  to  pcdSncm.his  duty.-  under  aonae- 
what  difficult  cirenmstBuecs.  For  the  reibr 
Sena  above  stated,  and  because  I  flnd.notbr 
ing  whatever  In  the  case  which.  JuMttfies  each 
a  charge,  I  b(AA  this  :exc«ptlaB  to  be  irasuc- 
tained. 

The  further  objection  la  taken  by  tbeide- 
fendant  to  the  cammissioBers'.  report,  in  the 
charge  that  Mr.  Jc^m  D.  McMuUin,  who  had 
acted  as  attorney  oe  solicitor  of  the  complain- 
ant, and  was  a  party  to  the  suit -aa  admlnis^' 
tntor  of  a  decedent  having  an  interest  in- 
the  casob  had  wrongfuUy  obtained  a  pee^ 
son  who  -was  ncitiier  a  pacty,  nor  counsel, 
nor  driTor,  who  was  unknown  to  the. defend- 
ant to  attend  and  go  around  -with  him  oni 
an  inspection  of  the  property.,  although  the- 
commissioners  had  deelared  tliat-no  one  bnt 
the  parties,  their  counselt  and  their  drlTers- 
should  accompany  them.  This  Is  claimed  to- 
have  been  a  partiality  shown  Mr.  MoMullln. 
This  specially  mentioned  inafesnce  of  partial- 
ity is  a  fair  specimen  of  these  charges.  The 
testimony  proves,  wlthont  contradiction,  that 
the  unkno-«vn  party  -who  aocvmpanied  Mr. 
McMullin  was  a  friend  of  bis,  who  was  caan* 
ally  invited  to  act  as  •his  driver.  Nothing  Is 
shown  to  indicate  that  tliis  gentieman  dtd- 
anythlng  to  Interfere  -with  or  intrude  upon. 
the  commissioners'  performing  their  duty, 
nor  does  he  appear  to  have  done  anything 
but  drive  the  team.  He  does  not  appear  to- 
have  known  anything  about  the  property, 
or  to  have  said  anything  about  It,  or  to  have 
had  any  relation  to  it  If  this  incident  is 
to  receive  any  notice,  its  only  effect  is  to- 
show  that  none  of  the  commissioners  favored 
any  of  the  parties  in  the  particular  mention- 
ed; nor,  so  far  as  can  be  perceived,  in  any 
other  matter.  The  fifth  objection  is  over- 
ruled. 

The  sixth  objection  to  the  action  of  the 
commissioners  Is  that  Mr.  McMullin,— the- 
same  gentleman  previously  mentioned, — wbo- 
aeted  as  solicitor  c^g^Sj  complaluaut,   \vu». 
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prerloualy  cognizant  of  the  purpose  of  fbe 
majwity  of  tbe  commissioners  as  to  the  divi- 
slon  they  would  make,  and  had  expressed 
himself  as  satisfied  with  their  intended  ac- 
tion, and  was  in  such  close  touch  with  them 
us  to  be  in  conference  wlfh  them  in  the  ab- 
sence of  the  defendant,  and  to  be  apprised 
of  their  action  beforehand.  There  was  some 
testimony  taken  on  this  point  I  think  I  am 
bound  to  say,  in  JustiQcatlon  of  worthy  gen- 
tlemen who  have  fairly  performed  an  mi- 
pleasant  duty,  that  the  testimony  which  has 
been  directed  to  sustain  this  criticism  is 
wholly  unworthy  of  attention.  The  afflrma- 
tiye  proof  shows  that  the  majority  of  tbe 
commissioners  referred  to  gave  no  privilege 
to  either  party  which  was  denied  to  the 
other.  There  Is  no  showing  of  even  an  at- 
tempt to  influence  them  In  their  action,  m:  of 
any  confidential  or  other  communication  by 
any  of  them  to  Mr.  McMullin  of  their  intend- 
ed action  before  It  was  actually  made.  The 
proof  is  positive,  and,  In  my  judgment,  con- 
clusively refutes  the  imputation  of  partiality 
or  bad  faith  on  the  part  of  the  commission- 
ers.   The  sixth  exception  must  be  overruled. 

The  seventh  objection  Is  that  Mr.  McMul- 
lin was  frequently  at  the  house  and  dined  as 
a  guest  of  Mr.  Champion,  one  of  the  ma- 
jority of  the  commissioners,  during  the  pend- 
ency of  the  commission,  and  that  Mr.  Mc- 
Mullin and  his  father,  Charles  T.  McMullin, 
who  Is  the  husband  of  the  title-owning  com- 
plainant, Mrs.  McMullin,  were  so  intimately 
connected  as  to  spend  much  time  in  business 
and  social  Intercourse  with  him,  making  ju- 
dicial action  impossible  as  a  commissioner. 
This  charge  has  also  been  examined  upon 
the  testimony.  Mr.  McMullin,  the  soUcltM:, 
and  Mr.  Champion,  one  of  the  commissioners, 
the  parties  attacked,  deny  the  imputation  un- 
der oath,  and  nothlug  throws  any  doubt  upon 
the  truth  of  their  statements.  I  think  it  is 
but  justice  to  them  to  say  that  the  testi- 
mony is  of  no  weight  whatever  to  cast  even 
a  suspicion  of  any  attempted  currying  of  fa- 
vor, or  of  any  improper  relations  between 
them.  The  seventh  objection  is  overruled. 
Nothing  in  the  whole  conduct  of  the  pro- 
ceedings, from  the  beginning  to  the  end,  has 
been  shown  which  leads  me  to  believe  that 
the  commissioners,  or  any  of  them,  have  at 
any  time  been  guilty  of  any  misconduct  in 
the  performance  of  their  duty,  or  have  exhib- 
ited any  partiality  in  favor  of  the  complain- 
ant against  the  defendant 

The  eighth  objection  is  that  tbe  two  ma- 
jority commissioners  were  guilty  of  miscon- 
duct and  partiality  In  favor  of  the  complain- 
ant and  John  D.  McMullin,  administrator, 
etc.,  as  against  the  defendant  in  the  actual 
making  of  the  partition.  This  objection 
fairly  Includes  the  flrst  three  general  objec- 
tion made  by  the  defendant,  charging  Ir- 
regularity of  division,  giving  Miss  Doughty 
less  than  her  full  four-fifths  proportion  In 
value,  and  that  the  partition  was  made  by 
the   commissioners   upon   wrong  principles. 


This  eighth  objection  and  the  previous  first 
three  will  theref(K«  be  considered  together. 
Such  objections  to  a  commissioner's  report 
must  stand  or  fall  upon  the  showing  that 
the  commissioners  in  their  action  have  made 
their  dlyision  upon  inc(«rect  or  wrong  prin- 
ciples, or  upon  an  assignment  of  shares  so 
unequal,  as  to  the  respective  parts  appor- 
tioned, that  the  Inequality  being  shown,  it 
might  be  here  corrected,  or  tbe  matter  be 
returned  to  the  commissioners  with  special 
Instructions  to  make  the  shares  equal  accord- 
ing to  the  interest  held  by  the  parties,  or 
be  referred  to  newly  appointed  commission- 
ers. There  are  some  considerations  which 
should  be  stated  as  explanatory  of  the  re- 
turn of  the  commissioners.  This  procedure 
seeks  an  actual  division  of  a  great  estate, 
largely  woodland,  consisting  of  about  14.- 
000  acres.  The  several  shares  being  four- 
fifths  and  one-fifth,  it  was  impossible  for  the 
commissioners  to  apportion  them  to  tbe  re- 
spective parties  by  an  allotment  by  chance. 
There  were  other  reasons  why  a  chance 
drawing  of  shares  could  not  be  made.  In 
the  first  place.  Miss  Doughty  herself  was  en- 
titled to  consideration  In  the  assig^nment  of 
her  mansion  house.  It  was  her  home,  and 
had  been  for  years.  Her  Interest  In  the  es- 
tate is  vei7  much  greater  than  Mrs.  McMul- 
lin's,  and  it  is  in  every  way  fitting  that  the 
family  mansion  should  go  as  part  of  her 
share.  It  seems  to  have  been  by  the  agree- 
ment of  all  parties  that  Miss  Doughty  was 
given  the  mansion  bouse.  Again,  all  the 
parties,  from  the  beginning  to  the  end,— 
everybody  interested  in  this  transaction.— 
have  from  the  start  assumed  that  tbe  prop- 
erty could  be  divided,  and  that  there  should 
be  no  sale.  There  was  no  need  of  any  sale. 
The  attention  of  tbe  parties  has  been  directed 
to  that  point.  They  appear  to  have  united 
in  the  declaration  that  there  could  be  ac- 
tual partition  according  to  the  relative  Inter- 
ests of  the  parties  in  the  property,  and  ta 
have  proceeded  before  the  commission  wlib 
that  object  in  view.  Under  these  circum- 
stances, the  commissioners  were  unable  to 
have  that  safe  refuge  for  commissioners  in 
such  cases,— a  drawing  by  chance.  The; 
were  of  necessity  compelled  to  divide  the 
property  into  aliquot  parts  representing  the 
several  interests  of  the  parties,  and  to  as- 
sign the  shares  so  divided  to  the  respective 
parties  according  to  their  interests.  The 
commissioners  have  divided  this  property. 
Speaking  generally  as  to  tbe  dlvlslcm  of  the 
great  tract  known  as  the  "Doughty  Tract" 
they  have  divided  it  In  such  a  way  that  the 
portion  which  lies  to  the  east  of  the  Camden 
&  Atlantic  Railroad,  and  a  small  lot  at  Vent- 
nor,  they  have  assigned,  as  one-fifth  In  value 
of  the  whole  estate,  to  Martha  A.  McMullin. 
All  the  rest  has  been  given  to  Miss  Doughty, 
as  four-fifths  value  of  the  whole  estate. 

The  defendant's  principal  criticism  of  the 
partition  made  by  the  commissioners  Is  that 
the  lands  to  the  west  of  ithe^Cunden  &.  At- 
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lantlc  Ballroad,  Included  In  the  ahai-e  assign- 
ed to  Mlas  Doughty,  with  the  other  property 
given  her,  are  not,  at  a  fair  valuation,  a  full 
fuur-Ofths  share  of  the  whole  estate.  The 
disparity  charged  Is  ascribed  to  an  alleged 
overvaluation  of  Miss  Doughty's  share,  and 
an  alleged  undervaluation  of  the  complain- 
ant's share;  and  to  a  claim  of  injustice  to 
Miss  Doughty,  in  making  the  Camden  &  At- 
lantic Kailroad  the  line  of  division,  when 
Miss  Doughty's  counsel  contends  a  fair  divi- 
sion line  would  be  the  county  road,  running 
almost  parallel  to  that  railroad,  both  crossing 
the  whole  property;  giving  to  Miss  Doughty, 
and  taking  from  Mrs.  McMullin,  the  lands 
lying  between  that  railroad  and  the  county 
road.  The  claim  of  overvaluation  of  the 
lands  given  to  Miss  Doughty,  and  underval- 
uation of  the  portion  given  the  complainant, 
is  not  sustained  by  the  proofs.  Miss  Doughty 
was  given  the  part  containing  the  mansion 
bouse,  the  mill,  the  pond,  and  power,  and  the 
accompanying  tenant  bouses,  the  gravel  pits 
In  use.  Including  an  acre  of  land,  sufficiently 
large  to  enable  her  to  enjoy  all  of  these  for 
tbeir  best  uses,  and  a  large  and  extensive  sur- 
rounding tract  Her  portion  may  fairly  be 
estimated,  acre  for  acre,  to  have  a  much  high- 
er vuiue  than  the  share  set  oS  to  Mrs.  Mc- 
Mullin. Miss  Doughty's  portion  enjoys  the 
advantage  of  being  crossed  for  its  longest 
distance  by  the  main  line  of  the  Philadelphia 
&  Atlantic  City  Railroad.  She  receives  the 
fronting  on  both  sides  of  this  railroad  for  a 
distance  of  at  least  four  miles,  with  a  lay  of 
land  on  each  side  most  favorable  for  subdi- 
vision and  sale.  She  also  has  the  largest 
frontage  on  one  side  of  the  Camden  &  At- 
lantic Railroad.  The  southwesterly  portion 
of  ber  share  lies  for  a  long  distance  within 
not  a  mile  or  two  of  the  main  line  of  the 
"West  Jersey  &  Atlantic  Kailroad.  The  part 
set  off  to  her  Includes  lald-out  highways  In 
much  greater  proportion  than  does  the  port 
set  oft  to  Mrs.  McMullin.  It  also  adjoins 
those  parts  of  the  original  tract  where,  by 
reason  of  previous  sales,  development  has 
made  some  progress.  All  these  incidents  of 
advantage  attached  to  the  part  set  oft  to  Miss 
Doughty  were  fairly  within  the  consldMatlon 
of  the  commissioners  in  dividing  the  property 
according  to  Its  value  among  the  parties  in 
proportion  to  their  several  Interests.  There  is 
no  showing  that  they  overvalued  the  lands  In 
Miss  Doughty's  share,  and  tfans  decreased 
tbeir  extent  Mrs.  McMullin's  portion  lies  In 
the  least  developed  part  of  the  property  by 
eith»  railroad  or  highway  construction.  It 
contains  neither  improved  land  nor  buildings 
of  any  sort  An  attempt  has  been  made  to 
sbow  that  its  growing  timber  was,  to  some 
extent  superior  to  that  on  Miss  Doughty's 
share,  but  the  observation  of  the  witnesses 
was  so  superflcial  in  the  extent  of  their  exam- 
ination of  the  lands  thUt  tbeir  testimony  car- 
ries little  weight  Another  suggestion  by  a 
witness  is  that  the  portion  of  Mrs.  McMal- 


lln'8  share  lying  nearest  to  the  village  of  Ab- 
secon  had  a  very  large  value  for  village  or 
small  farm  uses.  The  values  Indicated  wM-e 
almost  purely  speculative^  depending  much 
more  upon  the  skill  of  the  exploiter  for  sales 
than  on  the  intrinsic  characteristics  of  the 
land.  If  there  were  any  substance  in  the 
criticism,  it  shows  no  special  advantage  given 
to  Mrs.  McMullin,  for  Miss  Doughty's  land  of 
the  same  sort  approaches  almost  as  nearly 
to  Absecon.  and  lies  even  nearer  to  Atlantic 
City.  Nothing  shown  Indicates  an  undervalu- 
ing of  the  lands  set  off  to  Mrs.  McMullin,  thus 
Increasing  the  area  of  the  portion  assigned  to 
her.  As  to  the  contention  of  the  defendant 
that  a  fair  division  required  that  the  Improv- 
ed county  road  parallel  to  the  Camden  &  At- 
lantic Kailroad  should  be  the  line  of  division 
of  the  shares  assigned,  there  is  even  less  to 
be  said  In  criticism  of  the  action  of  the  com- 
missioners. The  defendant  insists  that  the 
selection  of  the  Camden  &  Atlantic  Railroad, 
rather  than  the  improved  county  road,  as  the 
line  of  division,  has  cut  Miss  Doughy  off 
from  access  to  the  county  road,  which  is  the 
most  used  highway  through  the  tract  There 
is  no  such  cutting  off  from  access,  for  the 
maps  made  12  years  ago  show  that  there 
were  then  three  highways  running  out  of  the' 
lands  assigned  to  Miss  Doughty,  intersecting 
the  county  road.  The  selection  of  the  line 
of  the  railroad  does  deprive  Miss  Doughty  of 
the  advantage  of  a  frontage  upon  the  county 
road  which  would  nndoubtedly  have  added 
to  the  Value  of  her  tract  But  considering 
the  whole  property,  as  divided.  Miss  Doughty 
has  very  much  the  advantage  over  Mrs.  Mc 
Mullin  In  convenience  of  access  and  frontage 
upon  lines  of  communication.  She  has,  as 
stated,  the  very  superior  frontages  iq>on 
main-line  railroads,  and  also  a  much  more  ex- 
tended development  of  highways  on  her  tract. 
To  have  given  the  county  road  as  the  line  of 
division  would  have  prevented  Mrs.  McMullin 
from  having  any  frontage  upon  any  main- 
line railroad  on  any  part  of  ber  share,  leav- 
ing the  only  railroad  which  would  even  touch 
ber  lands  to  be  the  Brlgantlne  Branch  of  the 
Philadelphia  &  Atlantic  City,  which  for  pur- 
poses of  land  development  Is  practically  val- 
nelesa  If  the  action  of  the  commissioners  in 
this  matter  is  fairly  considered,  it  will  be 
seen  that.  In  bringing  Mrs.  McMullin's  por- 
tion up  to  the  line  of  the  Oumden  &  Atlantic 
Railroad,  they  were  arranging  an  equalizing 
frontage  which  might  give  to  her  share  a 
fair  proportionate  opportunity  for  the  more 
speedy  development  secured  to  Miss  Dough- 
ty '  by  the  favorable  location  of  her  share. 
They  appear  In  this  incident  of  their  action 
to  have  conducted  their  business  with  fair- 
ness and  Impartiality,  doing  no  greater  harm 
to  Miss  Doughty's  share  than  was  necessary 
to  make  Mrs.  McMullin's  share  have  its  prop- 
er relative  value.  Certainly  their  action  in 
this  particular  cannot  be  impugned  because 
based  upon  a  wrong  principle^  or  resulting  in 
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giving. a  ntanUSeBtiy  naeaasciooable  aAraotage 
■to  M18.  ^^eMuUiii.  The  eighth  olidectlon  and 
-ihe  fiEst  three  submitted  as  a^re. stated. by 
.the  defendant  should  be  orerruled. 

The  attacks  which  have  been  made  upon 
•the  reported  diplaion  are  based  In  great  part 
upon  the  testimony  of  persona  who  had  but 
■lltUe  a.ii4tialntance  with  the  Doughty  estate, 
■and  who  were  specially  taken  down  to  the 
()ropeity  by  Atlas  Dangbty'  and  her  counsel,  or 
those  in  .her  interest,  for  the  purpose  of  nuUc- 
ing  an  estimate  to  impugn  the  fairness  and 
proportionate  valnes  of  the  shares  assigned. 
Such  test!  many  Is  of  less  'Welght  than  imild 
have. been  the  testimony  of  persons  resident 
in  that. iocaiUy ■'Who, had  previoualy  been  In- 
timat^yiiKCqnalnted  with  ithe  property.  Only 
two  or  tliree  witnesses  of  the  latter  class  were 
{jrodnoed.  One  was  Mr.  Eimmons,  who  had 
had  some  opportunity  to  know  the  property, 
Jinving  been  In  Mlas  Ooughty'8  employ.  His 
testimony  affected  bat  a  very  small  portion 
-of  the  tract,  and  was  of  little  welgbt.  Mr. 
If  an  had  handled  some  of  the  property  adja- 
cent to  tliis  estate,  and  had  some  acqoaint- 
.ance  with  the  adjoining  portion  of  Miss 
Doughty's  share.  Mr.  Jason  Waters,  who 
owns  property  adjoining  that  which  had  l»een 
.assigned  to  Mrs.  McMullln,  was  also  exam- 
ined. These  witnesses  were  brought  to  show 
that  Mrs.  Mcdlullin's  share  had  a  large  specn- 
latlve  value  for  lots  and  amall  farms.  Such 
testimony  does  not  conform  to  the  previons 
history  of  rtbe  tract,  as  indicated  by  the  deeds 
and  laaps.and  the  location  of  the  land,  and  la 
largely  oonjecture.  The  realisation  of  the 
values:  of  land  of  this  sort  depends  very  large- 
ly upon  .the  skill  and  energy  of  the  sales- 
man of  aueh  lands.  The  value  of  the  land  it- 
self forsiKh  purposes  Is  an  unsolved  riddle. 
It  can-readily  be  seen  that  there  may  be  in 
ithe .  aammlsaioeers'  division  of  soch  a  .large 
•estate  'Some  errors  in  valuation.  It  does  not 
appear -that*  there  is  any  intentional  favorit- 
tem,.nor  do  the  possible  errors  lie  all  in  favor 
of  one  side,  nor  are  they  of  great  slgnlflcasce. 

I  have  now  -considered  In  detail  all  of  the 
obJections.nuide'Oii  whidi  it  is  moved  that  the 
reportiof  the  commissioners  be  rejected.  Of 
the  'pnnnse  of  -the  'oommisriouers  to  make  a 
fair,  report,  I  and  their  substantial  accomplMh- 
ment  of  that  result,  I  hare  been  satisfied, 
After  an  examination  of  all  the  proceedings, 
and  :after  hearing  the  testimony  and  reading 
the  oomspendence  between  counsel  and  the 
comiBtaaioBets.  T%ey  sought  to  make  what 
they  beHeved  to  be  a  fair  and  eqnal  partition 
among  the. parties  Interested,  in  proporti<Hi  to 
Ahete  several  iutereats,  and  I  am  satisfied  that 
tthey  liave  come  as  near  to  the  aoeompUab- 
>me]it  of  that  result  as  it  is  probable  any  com- 
anisslon^s  could  o<mie.  Under  these  drcnaa- 
-ataaees,  no  reason  appears  why  the  oonunia- 
tkmenf  report  should  not  be  confirmed.  The 
•costs  of  the  litlgatkm  attendant  upon  the  mo- 
tion to  reject  the  report  most  be  charged  to 
the -drteadant.    Xlw  qoeation  of. the  espeoaea 


ot  ti>e  conunlBBloners,  as  r^xtrted  ky  fhem. 
has  not  bean  presented  by  conaael.  '-ajid  the 
hearing  of  this  matter  moat  lay  over  .vntlj 
a  later  day. 


GBIGEK  V.  WORTHEN  &  ALDBIC3H   OO. 

(Supreme  Court  of  .New  Jersey.    Jame  10. 

1901.) 

ACTIONS  FOR  DEATH— BXCESSIVB  DAMAOX8. 
Where,  in  an  action  for  deatli,  the  evi- 
dence shews  that  plaintiff's  decadent  "was  47 
years  of  age,  aad  was  oDt'-earaiaK -ovier  $10 
a  week,  aad  that  his  wif&  was  40  years  of  age, 
and  his  two  children  18.  and  14  years  of  a^. 
a  verdict  for  $7,000  is  excessive,  since  the  re- 
covery la  aoch  actioBs  is  limited  to  dantages 
(or  pecuniary  injnry  alone,  resniting  from  aadi 
death,  to  decedent's  wife  and  next  of  Idn. 

Action  by  Bertha  Oeiger,  administratrix, 
against  the  Wortben  .&  -Aldrlch  Oomiiany. 
Verdict  for  idaintlfC.  On  rale  to  abew  canae 
why  a  new  trial  ahonld  not  be  granted.  Af- 
firmed, with  order  for  remlttltnr;  otherwise 
rule  made  absolute. 

Argued  June  term,  ISOl,  before  YAN 
SITOKBU  6AKRI80M,  and  OAB&KTSON, 
JJ. 

Michael  Dunn  '  and  Lewis  A.  Allen,  for 
plalntnr.  George  Holmes  and  Charles  C. 
Black,  for  defendant. 


FEOl  OCRLAM.  The  plaintiff  In  tSOa 
obtained  a  verdict  for  damages  at  tiie  Pas- 
saic dronlt  ftor  tbe  loss  austataied  by  the  next 
of  hln  of' the  deceased,  who  lost  his  life  on 
the  night  of  February  6,  1000,  by  the  break- 
ing of  a  dam  at  the  defendant's  mU  in 
Bloomfield,  Essex  county.  The  d^eodant 
was  allowed' a  rule  to  show  cause  by  the  trial 
Judge  why  a  new  trial  should  not  be-granted. 
We' are  aatiafled  from  the  evideaee  that  tbe 
deceased  met  his  death  by  reaaoa  of  thc- 
breaking  of  defendant's  dam  whSe  the  de- 
ceased was  on  duty  as  watchman  In  the  em- 
ploy of  the  defendant.  We  do  not  find  any 
error  in  the  mltngs  of  the  trial  Judge  w1k> 
presided,  nor  do  we  find  that  tiie  verdict  was 
against  tbe  clear  weight  of  the  evidence; 
We  do  think,  Imwever,  that  the  verdict  of 
$7,-000  is  ezceesive.  The  law  limits  the  re- 
covery to^damages'  for  the  peenniary  InJnry 
resQitlag  from  cnefa  death  to  tbe  -wife  and 
next  of  kin  of  soch  deceased  person,  aad  for 
that  alone.  Goaaidoring  that  the  deceased 
was  aboot  47- years  of  age,  and  was' not  earn- 
ing above  $10  a  week,  from  which  bta  own 
expenses  must  be  deducted;  that  bia  wtta 
was  abont  40  years  of  age,  and  fate  two  chil- 
dren 18  and  14  years  of  age;  and  eoiwfder- 
Ing,  also,  the  varlooa  contingencies  that  are 
to  be  regarded  In  eatlm^ing  the  probable  pe- 
enniary loss  to  tbe  famlly<— we  think  a  ver- 
dict for  HJOOO.  as  large  aa  ahonld  be  aflowed 
to  stand  against  the  defendant.  If  the-piala- 
tlff  will  xeonlt  all  abo<re  that  amoant,  the  vw- 
dict  may  stand;  ottaevwiae  t2ie  mla  mast  be 
made  absolate. 
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GOODOIAN  T.  BOABfD  OF  VBBBmffLXmaB 

or  THE  OOUNTT  OF  BTTfiBEX. 

(Supreme  Oonrt  of  New  Jeraey.    June  10, 

leoi.) 

3KANDAUUS-PUBLICATI0N  OF  COWNTY  FINAM- 
mAJU  8TATCHBNT. 

Where  the  time  within  which  tlie  publicm- 
tion  of  the  financial  statement  of  the  county 
collector  should  have  been  made  has  .passed, 
mandamus  -will  not  be  granted  to  compel  vuch 
publication. 

Mandamus,  on  the  niiatfan  -of  mctaard  T. 
Goodman,  agdinat  the  board  of  Ire^hdlQers 
ot  the  county  of  Smsesc,  to  compel  such 
board  to  publish  the  flnaaicid  statemeut  M 
the  county  collector  in  tbe  HBuasex  IteglBter. 
Mandamoa  denied. 

Argued  February  term,  1901,  before  TAW 
SYOKEL,  6ARRI«e>N,  and  Gi^KSETBON, 
JJ, 

John  li.  Swayze,  for  relator.  Levl.H.  Mor- 
ris, for-respondent 

VAN  SYGKEL.  J.  Xhls  Is  .an  ^iQiUcatlon 
for  a  mandamus  to  require  the  Sussex  free- 
bolders  to  publish  the  financial  statement 
of  the  county  collector  for  the  jiear  ending 
May  8,  1000,  in  tbe  Sussex  Begister.  The 
lafr  requires  the  publication  to  be  made  in 
t-vro  papers,-~one  of  each  jMlltlcal  party. 
The  publication  was  made  In  the  Sussex  In- 
dependent, which  the  relator,  the  proprietor- 
of  the  Sussex  Register,  alleges  is  not  a  Be- 
publican  .paper.  Whether  this  court  is  a 
proper  tribunal  to  det^mine  what  consti- 
tutes a  Democratic  or  a  Bepubilcan  news- 
papw  Is  not  decided.  The  time  has  passed 
within  which  tbe  publication  should  have 
been  made,  and  therefore  the  appUcatlon 
is  denied,  without  costs. 


BTTHUEnOS  ▼.  PKBWTIBB  «t  -A 
(Supreme  Judicial  Court  ol  Maine.   March  80, 
1901.)    . 
PRACTIClt-RBAL  ACTION— DBATH— 

The  notion  of  a  pleiatiTF  in  a  laal  iscttni, 
under  Bev.  St.  c.  101,  §  16,  tor  the  ooort  to  or- 
der notice  qpon  the  children  of  one  of  sererBl 
defendants,  -who  had  died  atfter  the  entry  of  the 
action  in  court,  camiot  be  granted  If  it- appears 
from  the  plaintitTs  allegations  and  form<u  ad- 
missions upon  the  hearing  x>t  the  motion  that 
the  defendants  were  sued  as  trustees,  and  that 
the  deceased  defendant  tiad  no  interest  what- 
ever in  the  demanded  premises,  'except  lor  her 
life.  Under  snch  drcnmstanees  there  Is  no  one 
interested  in  her  estate,  no  one  claiming  under 
her  any  interest'  in  the  demanded  premises, 
who  should  be  Bommoned  In  to  enable  'the  epurt 
to  try  and  determine  the  action. 

Emery,  J.,  diaaentb^r. 

(Oaicial.) 

Beport  from  aqpreme  Jodloiftl  court,  7ai«b- 
■oot  county. 

Actton  by  Bdwtn  01  Buvlelgh  lagatawt  AM- 
gail  A.  Prentiss  and  others,  trosteos.  -Qeme 
snbmlttea  sb  report  Motion  by  plaintiff  over- 
ruM. 


Real  action  aigalBBt  deflendautB  as  tmstees 
■mder  the  wUl  of  Henry  E.  Prentiss. 

lAiblgall  A.  Prentiss,  one  of  the  defendants, 
dundng  died  since  the  action  was  entered  in 
court,  leaving  ber  four  children,  viz.  Henry 
-M.  ProntiBS,  Samuel  B.  Pvmtiss,  the  remain- 
ing defendants  in  said  action,  and  Abble 
P.  lOodfltey,  <a  Bangor,  Me.,  and  Mary  F. 
lEay,  of  BrooUlne,  Mass.,  the  only  parties 
interested  In  ber  estate  and  in  tbe  premises 
idesorlbed  In  the  writ,  plaintiff  moved  tbe 
:esurt  -to  order  sncb  nottee  to  said  parties  as 
onay  .be  necessaigr  as  required  by  statute  in 
B«th  eaae  made  and  provided,  in  order  to 
suable  tbe  court  and  tbe  plaintiff  to  proceed 
'to  try  and  determine  said  action. 

Xhe  motion  being  objected  to,  It  was  agreed 
to:8ubmlt  to  the  full  court  tbe  following  ques- 
.ttons: 

(1)  "Whether  tbe  motion  is  legally  sustain- 
able,- and  whether  or  not  tbe  parties  named 
•as  the  parties  interested  may  be  summoned, 
in  order  to  enable  tbe  court  and  plaintiff  to 
'proceed  to  try  and  determine  said  action." 

(2)  "If  the  motion  is  not  sustainable,  can 
■ttie  action  be  maintained  and  prosecuted 
against  the  two  surviving  trustees,  so  as  to 
determine  the  question  of  title  existing  be- 
tween the  parties,  including  tbe  four  children 
oof  said  Henry  E.  Prentiss  and  wife?" 

(3)  "If  tbe  motion  is  legally  sustainable, 
and  the  parties  Interested  sre  accordingly 
summoned,  can  or  not  the  ease  be  prosecuted 
to  -final  Judgment  against  the  parties  thus 
tarterested,  so  as  to  bind  them  in  their  Indivld- 
■ual  oapaclty?" 

(4)  "Tbe  qnestlon  of  costs  under  Ibe  difter- 
ent  contingencies  of  the  case  Is  respectfully 
submitted." 

Argued  before  WISWBJIiU  C.  J.,  and  BM- 
IBBS,  WHITBHOUBB,  SAVAGE,  FOOLER. 
and  POWERS,  JJ. 

J.  Williamson,  Jc,  and  L.  A.  Burleigh,  Air 
plaintiff.  C.  F.  Woodard  and  M.  S.  CUffoEO, 
for  defendants. 

WraW^LL,  a  J.  This  is  a  real  action.  In 
which  tbe  defendants  are  named  and  descrlb- 
■ed  in  the  writ  as  follows:  "Mrs.  Abigail  A. 
Prentiss,  Henry  M.  Prentiss,  and  Samuel  R. 
Prentiss,  trustees  under  tbe  will  of  tbe  late 
&eni7  B.  Prentiss,  late  of  Bangor,  deceased." 
lifter  tbe  entry  of  the  action  In  court  Abl- 
tgall  A.  Prentiss,  one  of  the  defendants,  died, 
whereupon  ber  death  was  snggested  to  the 
court,  and  noted  upon  the  docket 

At  tbe  January  tenai  of  tbe  court  where 
the  action  was  pending  the  plaintiff,  by  bis 
attorney,  filed  this  motion:  "In  tbe  above- 
'Ontltied  action,  Mrs.  Abigail  A.  Prentiss,  one 
of  tbe  defendants,  having  died  since  the  ac- 
tion was  entered  in  court,  leaving  ber  foot 
ctmdrsn,  via.  Henry  M.  Prentiss,  Samuel  R 
IPreotiss,  tbe  remaining  defendants  in  said 
action,  and  Abble  P.  Godfrey,  of  Bangor, 
Maine,  and  Mary  P.  Kay,  of  Brookline,  Maa- 
saobuaetts,  the  only  parties  Interested  In  bsr 
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estate  and  In  tlie  premlsea  described  In  the 
writ  plaintiff  moves  tlie  court  to  order  such 
notice  to  said  pari:les  as  may  be  necessary 
as  required  by  statute  In  such  case  made 
and  provided,  In  order  to  enable  the  court 
and  the  plaintiff  to  proceed  to  try  and  deter* 
mine  said  action." 

Objection  being  made  tx)  the  granting  of 
this  motion,  the  parties  have,  by  an  agreed 
statement  of  facts,  submitted  to  Qie  law  court 
the  question  as  to  whether  or  not  it  should 
be  granted,  and  also  these  two  questions: 
"If  the  motion  is  not  sustainable,  can  the 
action  be  maintained  and  prosecuted  against 
the  two  surviving  trustees,  so  as  to  determine 
the  question  of  title  existing  between  the 
parties.  Including  the  four  children  of  said 
Henry  B.  Prentiss  and  wife?"  "If  the  mo- 
tion is  legally  sustainable,  and  the  parties 
Interested  are  accordingly  summoned,  can  or 
not  the  case  be  prosecuted  to  final  Judgment 
against  the  parties  thus  interested,  so  as  to 
bind  them  In  their  Individual  capacity?" 

Henry  K.  Prentiss,  under  whose  will  the 
defendants  claimed  title  to  the  demanded 
premises,  as  trustees,  and  under  which  the 
Itersons  sought  to  be  summoned  In  are  devi- 
sees of  a  remainder,  died  testate  in  1873.  By 
his  will  be  devised  the  bulk  of  his  property, 
Including  the  demanded  premises,  if  he  own- 
ed them,  to  the  defendants  named  in  the 
writ,  to  hold  In  trust  for  various  purposes, 
the  trust  to  terminate  upon  the  death  of  Mrs. 
Prentiss,  his  widow.  If  she  should  live  beyond 
the  1st  day  of  January,  1S90.  At  the  termi- 
nation of  the  trust  created  by  the  will  the 
testator  devised  to  his  four  children,  the  per- 
sons now  sought  to  be  summoned  In,  "all 
of  said  property  so  held  in  trust  after  all  of 
said  trusts  have  been  provided  for." 

The  plaintiff  contends  that  the  motion 
should  be  granted,  in  accordance  with  the 
provisions  of  Rev.  St  c.  104,  |  16,  as  fol- 
lows: "No  real  action  shall  be  abated  by 
the  death  or  Intermarriage  of  either  party 
after  its  entry  In  court;  but  the  court  shall 
proceed  to  try  and  determine  such  action, 
after  such  notice  as  the  court  orders  has 
been  served  upon  all  Interested  in  his  es- 
tate, personally,  or  by  publication  In  some 
newspaper." 

We  do  not  think  that  the  section  Is  appli- 
cable to  the  state  of  facts  here  existing.  At 
common  law,  npon  the  death  of  either  party 
the  action  abated.  To  avoid  this  result  the 
legislature  enacted  the  statute  which  is  now 
In  the  form  above  quoted,  but  the  object 
of  this  legislation  was  to  prevmt  the  abate- 
ment of  a  real  action  by  summoning  in,  In 
the  event  of  the  death  of  one  of  the  parties, 
"all  Interested  In  his  estate."  Here  the  per- 
sons sought  to  be  summoned  in  are  not  in- 
terested In  the  estate  of  Mrs.  Prentiss,  so 
far  as  the  demanded  premises  are  concern- 
ed, because  It  is  admitted  in  the  agreed 
statement  "that  said  Abigail  A.  Prentiss  had 
at  her  death  no  Interest  or  title  in  the  pron- 
laes  other  than  as  provided  by  the  will. 


If  any  such  was  ao  provided."  The  will, 
which  is  printed  as  a  part  of  the  cas^  gare 
her  no  interest  whatever  in  the  demanded 
premises,  except  for  her  life.  There  is.  con- 
sequently, no  one  Interested  in  h^  estate, 
no  one  claiming  any  interest  in  the  demand- 
ed premises  under  her,  who  should  be  smn- 
moned  in  to  enable  the  court  to  proceed  "to 
trj"  and  determine  such  action." 

Again,  this  action,  as  brought  was  aeaioft 
three  persons  as  trustees.  Now,  the  plain- 
tiff seeks  to  summon  In  two  of  the  present 
defendants  In  their  Individual  capacities, 
and  two  new  defendants.  The  effect  of  this 
would  be  an  entire  substitution  of  defend- 
ants. Having  commenced  the  action  against 
three  defendants  as  trustees  under  a  will 
if  this  motion  were  allowed,  it  would  be- 
come an  action  against  two  of  the  original 
defendants;  but  in  «itlrely  different  capaci- 
ties, and  against  two  entirely  new  defend- 
ants. Is  not  the  real  object  of  tlie  motion 
to  obtain  new  defendants,  not  because  of 
the  death  of  Mrs.  Prentiss,  but  because  the 
termination  of  the  trust  makes  it  desirable 
to  have  other  defendants  against  whom  a 
Judgment  would  be  final?  This  can  be  ac- 
complished, but  it  must  be  done  by  the  com- 
mencement of  a  new  action.  It  cannot  be 
accomplished  by  a  substitution  of  defend- 
ants in  the  old  action,  even  in  the  case  of 
a  suit  founded  on  contract  which,  by  stat- 
ute, may  be  amended  by  Inserting  addition- 
al defendants.  Duly  v.  Hogan,  60  Me.  351; 
William  H.  Glover  Co.  t.  Rollins,  87  He. 
434,  32  Atl.  999. 

The  plaintiff's  counsel  relies  strongly  up- 
on the  case  of  Brunswick  Sav.  Inst-  v.  Cross- 
man,  76  Me.  677,  as  decisive  of  this  ques- 
tion in  favor  of  granting  tlie  motion.  We 
do  not  think  that  the  case  is  applicable. 
That  case  decided,  as  clearly  stated  in  the 
headuote,  that:  "Where,  pending  a  real  ac- 
tion, the  tenant  dies,  and  his  heirs  are  sum- 
moned in  undei-  Rev.  St  c.  104,  S  16,  the 
heirs  are  not  restricted  in  their  defense  to 
the  title  of  their  ancestor,  but  may  set  up 
any  title  they  have  from  any  otbex  source." 
The  reasoning  of  the  opinion  is  conclusive 
upon  this  proposition.  Any  other  doctrine 
would  promote  infinite  confusion.  The  cor- 
rectness of  that  decision  cannot  be  ques- 
tioned. 

But  it  Is  said  In  argument  that  Inferen- 
tially,  at  least,  that  case  holds  that  such  a 
motion  as  this  should  t>e  granted.  We  do 
not  think  so.  In  that  case  the  action  was 
originally  brought  against  Mary  W.  Cross- 
man,  the  widow,  and  against  three  of  the 
children  of  David  Grossman.  The  demand- 
ant claimed  under  a  deed  from  Mrs.  Cross- 
man,  and  It  was  contended  that  she  obtain- 
ed title  in  various  ways  under  the  will  of 
her  husband,  and  also  by  disseisin.  Upon 
her  death  it  was  necessary  to  make  her 
heirs  parties  to  the  action  in  ord»  to  obtaUi 
a  judgment  that  would  be  binding  against 
those  claiming  under  her.    But  in  this  case. 
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as  we  hare  already  seen,  it  appears  that 
Mrs.  Prentiss  had  no  interest  wliatever  Ui 
the  demanded  premises  that,  upon  her 
death,  descended  to  her  heirs;  and  claimed 
none.  She  was  made  a  party  only  as  one 
of  the  trustees  under  the  will  of  her  bus- 
band.  We  think  that  the  two  cases  are 
Tery  clearly  distinguishable. 

The  court  is  therefore  of  the  opinion  that 
the  motion  of  the  plaintiff,  upon  his  allega- 
tions and  admissions,  is  not  legally  sustain- 
able, because  the  case  as  made  up  shows 
that  the  persons  sought  to  be  summoned  in 
are  not  interested  in  the  estate  of  tlie  de- 
ceased defendant,  so  far  as  the  demanded 
premises  are  concerned. 

We  do  not  think  It  would  be  proper  at 
this  time  to  go  further,  and  answer  the  oth- 
er questions  submitted.  Tliese  questions 
have  not  yet  arisen.  They  relate  to  further 
proceedings  in  the  case,  and  It  Is  not  Impos- 
sible that  they  may  subsequently  arise,  and 
require  an  authoritative  decision.  It  will 
then  be  quite  soon  enough  to  consider  and 
decide  them. 

Motion  denied. 

EMERY,  3.  I  do  not  concur.  I  think  the 
court  has  ample  statutory  power  to  summon 
in  the  heirs  of  a  deceased  defendant  In  a 
real  action.  Rev.  St  c.  104,  {  16;  Bruns- 
wick Sav.  Inst  V.  Grossman,  70  Me.  577; 
Trask  v.  Trask.  78  Me.  103.  3  AU.  37.  The 
belrs  are  presumably  interested  in  the  real 
estate  of  which  their  ancestor  died  seised. 
I  do  not  think  the  court  should  assume  to 
say  they  have  no  Interest  until  It  has  given 
them  an  opportunity  to  be  heard,  whatever 
the  statements  of  other  parties. 


CROOKS  T.  BRTDON  et  al. 

^ort  of  Appeals  of  Maryland.    Jane  14, 
1901.) 

KRAUDCLBNT  CONVEYANCBS— ACTTION  TO  SBT 
ASIDK— BURDEN  OF  PROOF"— KVIDBNCE— SUF- 
FICIENCY—GRANTEE'S  TITLE. 

1.  St.  13  Eliz.  c.  5,  provides  that  conveyances 
made  with  the  purpose  to  delay  or  defraud 
creditors  shall  be  void.  Section  6  declares  that 
the  statute  shali  not  apply  where  the  estate 
sbail  be  on  good  coDsideiation  to  one  not  hav- 
ing at  the  time  knowledge  of  the  fraud  or  collu- 
sion. Suit  was  brought  to  set  aside  a  deed  as 
void  under  the  statute,  the  deed  on  its  face  be- 
ing valid.  Held,  that  the  burden  was  on  the 
complainant  to  show  that  either  the  deed_  was 
not  made  on  a  good  consideration,  or  with  a 
fraudulent  intent  on  the  part  of  the  grantors 
to  defraud  their  creditors,  to  the  knowledge  of 
the  grantees. 

2.  A  deed  recited  a  consideration  of  $5,000. 
Two  of  complainant's  witnesses  respectively 
tcKtifipd  that  the  land  was  worth  $6,000  to  $8,- 
000,  but  that  at  forced  sale  it  would  not  bring 
that  much.  Complainant's  only  other  witness 
gave  a  speculative  opinion  of  $8,000  as  being 
what  it  might  bring  if  cut  np  into  lots.  Held 
insufficient  to  show  a  disparity  so  glaring  as 
to  stiimp  the  transaction  with  fraud. 

&.  That  the  conveyance  of  property  by  a  debt- 
or left  htm  without  anything  from  which  cred- 


itors could  realise  their  debts  will  not  affect 
the  title  of  the  grantees,  in  the  al>sence  of  a 
showing  that  the  deed  was  made  with  intent  to 
defraud  the  creditors,  which  Intent  was  known 
to  the  grantees. 

Appeal  from  circuit  court  OatTett  county, 
in  equity;  Edward  Stake,  Judge. 

Bill  by  K.  J.  Crooks,  as  administrator  of 
Peter  S.  Hyde,  against  John  C.  Brydon  and 
others.  From  a  decree  in  favor  of  defend- 
ants, plaintiff  appeals.    Affirmed. 

Argued  before  McSHBRRY,  C  J.,  and 
FOWLEJR,  BRISCOE,  PBAROE,  SCHMUCK- 
ER,  and  JONES,  JJ. 

R.  T.  Semmes  and  John  T.  Mitchell,  for 
appellant  Gllmor  S.  Hamill  and  Wm.  E. 
Walsh,  for  appellees. 

JONES,  J.  In  this  case  a  bill  was  filed  on 
the  equity  side  of  the  circuit  court  for  Garrett' 
county  by  the  appellant  as  administrator  of 
Peter  S.  Hyde,  to  have  set  aside  and  vacated 
a  deed  made  by  the  appellees  Susan  V.  Bry- 
don and  William  A.  Brydon  on  the  6tb  of 
September,  1896,  to  their  co-appellees,  John 
a  Brydon,  William  S.  Brydon,  and  Lewis  B. 
Brydon;  the  grantees  in  the  deed  being  the 
children  of  the  grantors.  The  deed  conveyed 
45  acres  of  land  and  improvements,  situate  at 
Bloomington,  in  Garrett  county,  for  the  con- 
sideration of  $6,000,  according  to  the  face  of 
the  deed.  The  property  conveyed  was  that 
of  the  appellee  Susan  Y.  Brydon,  the  wife  of 
William  A.  Brydon,  and  the  mother  of  John 
C  William  S.,  and  Lewis  B.  Brydon.  The 
bill  alleged  that  the  appellant's  Intestate, 
Peter  S.  Hyde,  during  his  lifetime  obtained  a 
Judgment  In  September,  180S,  In  the  drcalt 
court  for  Mineral  county,  in  West  Virginia, 
against  the  appellees  William  A.  and  Susan 
V.  Brydon,  for  the  sum  of  $2,663.88  and  costs, 
and  that  on  the  20th  of  March,  1896,  the  said 
Hyde  brought  suit  thereon  In  the  circuit 
court  for  Garrett  county,  of  this  state;  that 
pending  said  suit  said  Hyde  died,  and  the 
appellant,  having  been  duly  appointed  and 
qualified  as  his  administrator,  prosecuted  the 
said  suit  to  Judgment,  wliich  Judgment  was 
obtained  on  the  13th  day  of  September,  1887, 
against  both  of  the  defendants  In  the  judg- 
ment In  West  Virginia  and  the  cause  of  ac- 
tion in  the  suit  in  Garrett  county.  The  biii 
then,  after  reciting  the  fact  that  the  property 
embraced  in  the  deed  of  the  6th  of  September, 
1806,  was  subject  "to  a  deed  of  trust  to  one 
Robert  R.  HenderscHi  to  secure  the  sum 
of  twenty-eight  hundred  dollars,"  charges 
that  the  consideration  money  mentioned  in 
the  said  deed  of  the  5th  of  September, 
1896,  was  never  paid,  but  ttiat  the  gran- 
tors, being  "heavily  in  debt"  and  not  hav- 
ing the  means  to  pay  their  debts,  entered 
into  an  agreement  with  the  grantees  to  con- 
vey to  the  latter  the  property  mentioned  in 
the  deed,  and  at  the  same  time  attempted  to 
sell  all  of  their  personal  property  to  the  same 
parties,  "for  the  purpose  of  preventing,  hinder- 
ing, and  defrauding"  the  appellant  "and  tils 
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jteeadent'a  estate  from  obtaining  aatlsfactlan 
¥or  hl8  Jndsment,  of  the  existence  of  wblcb 
in  the  state  of  West  Virginia,  and  Its  prose- 
cution In  said  Garrett  county,"  the  grantees 
In  the  deed  "were  well  aware."  The  gran- 
tees in  the  deed  In  question  flled  their  Joint 
and  several  answer  to  the  bill,  and  the 
grantors  their  Joint  ansiwer.  Both  answers 
aver  that  the  deed  here  assailed  was  given  in 
pursuance  of  an  agreement  made  between 
the  gnantors  and  the  grantees  In  August, 
18B3;  explain  the  circumstances  leadlAg  up  'to 
the  making  of  the  agreement  and  the  deed; 
aver  that  the  consideration  named  In  the 
deed  -was  fully  paid,  and  that  tt  represented 
the  fair  and  full  Talue  of  the  property  con- 
veyed; deny  all  charges  of  cdllnslon  between 
parties  to  the  deed  with  a  view  to  defraud  the 
appellant  or  Jtiia  decedent's  estate;  deny  that 
any  Information  was  given  to  the  grantees,  <» 
that  tbsy  had  any  Icnowledge,  of  the  Judg- 
ment In  favor  of  Hyde  in  West  Virginia,  or 
of  its  being  prosecuted  to  a  Judgment  In 
Uarrett  county,  prior  to  tlie  time  wlien  the 
appellwit  '^et  up"  what  is  styled  In  the 
answer  of  the  grantees  "the  false  and  pre- 
tended claim  which  he  seeks  to  enforce  In 
this  cause";  aver  that  the  agreement  re- 
ferred to  in  the  answers  which  preceded  and 
was  consummated  by  the  deed  was  made  and 
carried  out  in  entire  good  faith;  and  deny 
ail  manner  of  fraud  charged  in  the  bill. 

The  case  here  was  'designed  to  enforce 
rights  IntKtded  to  be  protected  by  the  atatute 
of  13  BUz.  c.  5,  and  the  Issues  made  by  the 
ideadings  raise  an  inquiry  under  the  provision 
that  the  statute  shall  not  apply  where  an  "es- 
tate or  Interest  Is  or  shall  be,  upon  good  conr 
alderatlon  and  bona  fide,  lawfully  conveyed 
m  caauredto  any  person  or  persons,  or  bodies 
politic  or  corporate,  not  having  at  the  time  of 
such  conveyance  or  assurance  to  them  made, 
any  manner  of  notice  or  knowledge  of  such 
covin,  fraud  or  collusion"  (section  6)  as  Is 
f eferrod  to  therein.  The  deed  here  called  in 
question  upon  its  face  gratifies  all  the  formal- 
ities and  requisites  of  a  good  and  Talid  con- 
veyanee  of  the  property-  named  In  it  At 
least,  we  most  so  assume.  The  deed  itself 
la  not  set  ont  in  the  record,  but  the  reference 
to  the  deed  in  the  pleadings  and  evidence  is 
aadh  as  to  Justify  such  an  assumption.  That 
halng  so,  resort  must  be  bad  to  the  evidence 
adduced,  to  determine  "whether  it  was  in  fact 
made  "upon  good  consideration  and  bona 
fide";  and  as  to  this  Inquiry  the  burden  of 
pnoC  Is  upon  the  appellant  to  show  either 
tbat  the  deed  was  not  made  uiion  a  good 
oonsiderBtion,  or  that  it  was  made  with  a 
trenduleat  intent  on  the  fkart  of  the  grantors 
to  hinder,  delay,  or  defraud  their  creditors, 
and  that  this  intent  was  known  to  or  particl- . 
patsd  In  by  the  grantees.  Fuller  v.  Brewster, 
63  Md.  368,  850;  Cooke  r.  Cooke.  48  Md.  522. 
Now,  how  tar  baa  the  appellant  gratified  this 
tazden  of  proof?  The  indlda  of  fraud  and 
mala  Adas  which  the  evidence  of  tlie  appel- 


lant seemed  Intended  to  show  were  inadeqna- 
cy  of  consideration  set  out  In  the  deed  aa^ 
sailed,  continued  occupancy  of  the  properl7. 
which  the  deed  conveyed,  by  the  grantoa 
after  the  conveyance  had  been  made,  and 
that  the  conveyance  of  this  property  left  the 
grantors  without  vislide  means  of  discharg- 
ing their  Indebtedness  to  the  appellant  Upon 
Ijie  point  of  Inadequacy  of  price  three  wit- 
nesses testified  on  behalf  of  the  appellant 
One  of  these  said  the  property  was  worth,  to 
"asj  person  that  desired"  It  seven  or  eight 
thousand  dollars,  but  did  not  think,  if  put  up 
for  sale,  it  woidd  bring  that  much.  Anotha 
said  that,  "if  somebody  wanted  the  property 
It  might  be  worth  five  or  six  thousand  dollars, 
but  If  It  was  put  up  under  the  hammer"  it 
would  not.  In  his  opinion,  bring  one-half  that 
much.  The  third  said  that  $S,OOD  would  be  a 
small  price  for  it  but  upon  cross-ezamlnatloo 
this  seemed  to  be  a  speculative  opinion  as  to 
what  the  property  might  be  made  to  bring 
If  cut  up  Into  lots  and  sold  off  In  tliat  way. 
Such  testimony  falls  very  far  short  of  prov- 
ing that  the  consideration  named  In  the  deed 
did  not  represent  the  fair  selling  value  of  the 
property  In  question,  especially  when  it  is 
considered  In  connection  with  the  evidence 
upon  this  point  on  behalf  of  the  appellees 
given  by  disinterested  witnesses,  shown  to  be 
equally  as,  if  not  more,  competent  to  speak 
of  the  value  of  the  property  In  question  ttian 
(hose  produced  by  the  appellant,  and  who 
valued  it  at  from  four  to  five  thousand  dol- 
lars. In  the  case  of  Puller  v.  Brewster,  53 
Md.,  at  page  361,  It  is  said  In  reference  to 
Inference  of  fraud  from  Inadequacy  of  price, 
"To  Justify  the  inference  of  fraud,  the  dis- 
parity must  be  so  glaring  as  to  satisfy  the 
court  that  the  conveyaaee  was  not  made  in 
good  faith."  And  In  the  case  of  Feigley  v. 
Felgley,  7  Md.  537,  61  Am.  Dec.  37B,  aa  to  a 
conveyance  made  for  a  oonstSetatloQ  of  |20b 
of  property  shown  to  be  wetlhi|600,  tbe  eonrt 
said  this  was  not  such  ''a  glaring  inadequa- 
cy as  of  Itself  to  stamp  the  tranaactioB  with 
fraud,"  as  respected  the  grantee  in  the  deed. 
As  to  the  occupancy  of  the  property  b7  the 
grantors  after  the  deed  off  conveyance,  and 
during  the  pendency  of  the  'agreement  be- 
tween them  and  the  grantees  tor  a  comvey- 
ance,  the  witnesses  for  the  appellant  display- 
ed no  knowledge  on  the  subject  that  ^ves  any 
value  to  their  testimony.  Theiy  merely  knew 
tliat  the  grantors  had  been  upon  the  pn>i>erty, 
apparently  as  usual,  as  far  as  their  knowledge 
extended.  They  .made  no  attempt  t»  aay  how 
they  had  occupied,  nor  the  oharaeter  of  cod- 
trol  they  exercised,  and  did  not  testify  to 
anything  in  that  connection  from  which  the 
court  would  be  Justified  in  drawing  any  in- 
f eieace  of  fraud.  Tbe  Tplartlowi  of  tbe  gran- 
tors 'to  tlie  property  were  also  satlBfactorily 
explained  by  the  testimony  on  the  part  of  tlie 
appellees,  and  were  shown  to  be  only  natmal 
and  proper  under  the  ctrcnmstancee,  and  to 
saver  of  nothing  contradictory  of  bona  fides, 
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at  least  on  Oie  part  ot  the  JKiantees.  .That 
the  conveyance  of  the  property  in  qoestion 
left  the  grantors  without  tangible  or  irJslble 
property  from  which  the.  appellant  could  real- 
ize his. debt  due  from  them  cannot  affect  .the 
title  of  the  grantees,  .und«r..the  authorities 
already  cited  from  53  Md.  and  43  Md.,  supra, 
unless  It  be  shown  not  oi(ly  that  the  deed  was 
.made  with  a  fraudulent  Intent,  en  the. part 
of  the.  grantors  to  hinder, . delay,  or.  defraud 
■  their   creditors, .  but   that   "this   intent   was 
known  to  and  participated  in"  by  the  gran- 
tees.   As  to  the  knowledge,  of  the  grantees 
bei-e  of,  or  their,  participation  in,  the  design 
imputed  to  the.  grantxirsof  making  the.  con- 
veyance in.  question  to  defeat  the  appellee  In 
the  recovery  from  .them  of  ther  amount  of  his 
Judgment,  the  ajra>ellee  has  given  no  direct 
evidence    whatever,    nor    evidence    directly 
tending  to  prove  such  luiowledge  or  participa- 
tion; and  it  Is  not  inferable  from  the  clrcnm- 
stancea  of  the  case.  In  the  face  of  the  direct, 
emphatic,  and  sworn  denial  not  only  of  each 
and  every  oae-ot  the  grantees,  but  ot  .the 
grantors  as  welL    The  entire  failure  of  proof 
on  the  part  of  the  appellant  makes  it  unnec- 
essary to  examine  In  detail,  or  to  make  a 
minute  analysis  of,  that  offered  on  the  part 
of  the  appellees.    Only  brief,  if  any,  com- 
ment is   necessary.    The  appellees  in  their 
answers  to  the  bill  of  the  appellant  apparent- 
ly made  a  very  full  and  candid  disclosure  of 
all  the  clrcumstanoes  that  Induced  the  .mo- 
tive for,  and  that  led  up  to  and.  attended,  tbe 
making   of   the    conveyance    here   assailed. 
Their  proof  Is  entirely  coaaistent  with  the 
averments  of  their  answers.    They  all  offer- 
«d  themselves  as   witnesses,  and  distinctly 
swore  that  the  eooslderation  named  In  the 
<leed  in  question  was  f  uUy  paid,  and  explain- 
ed how  It  was  paid.    They,  in  axpress  and 
direct  terms,  swore  that  the  transaction  In 
reference  to  the  transfer  of  the  property  In 
question  was  made  In  good  faith  throughout, 
.ind  as  expressly  and  directly  swore,  one  and 
all,  that  the  grantees  in  the  deed  had  not 
at  the  time  of  the  agreement  made  by  them 
to  purchase  the  property  of  the  grantors,  nor 
yet  at  the  time  of  the  conveyance  made  of 
the  property  >o  them,  any  knowledge  what- 
ever of  even  the  existence  of  the  judgment 
of  the  ai^ellee  either  In  West  Virginia  or  In 
Garrett  county.    The  state  of  proof  upon  the 
part  of  the  appellant  will  by.  no  means  Justi- 
fy the  court  In  rejecting  and  discrediting  this 
testimony  of  the  appellees.    The  testimony 
offered  by  the  appellant  falls  to  establish  the 
allegations  of  his  bill.    That  upon  the  part 
of  the  appellees.  In  the  disclosure  it  makes 
of  the  circumstances,   reasons,  and  motlvea 
that  led  up  to  and  entered  Into  the  tranaao- 
tlon  called  In  question,  allows  In  ita  oonsnm- 
matlon,  upon  the  part  of  the  parents  involv- 
ed,  only  a  Just  recognition  of  a  most  com- 
mendable dlsi^y  of  filial  duty  on  .the  part 
of  their  children.    The  decree  appealed  from 
-urlU  be  affirmed.    Decree  affirmed,  with  coats 
to  the  appelleea. 


UNITED  RAlIiWATS  &  ELECTRIC  CO.  OF 

BALTIMORE  t.  STATE,  to  Use 

of  DEANE  et  al. 

(Comt  of  Appeals  of  Maryland.    Juna.lS, 
1901.) 

8TRBET  RAILWATS-OANQBBOUS  FA88BNQ1I»- 
NBOUaBNCA-KNOWLBOaS  OF  DANGER  TO 
'PABTIOUUUC'EAfiSBNOBR— VERDICT— UOTION 
TO  DIRECT— WAIVER  OF  EXCEPTION. 

1.  Where  defendant. Introdaces  evidence  aft- 
er its  ZDOtttm  to  take  the  case  from  the  Jory.  on 
the  evidence  of  plaintiff  is  overruled,  ita.exoep- 
tlon  to  -each  rniing  is  thereby  waived. 

.2.  A. passenger  on  defeadant's  street  car  was 
,kiUed  by  another  poBaenger.  The  amailant  was 
drunk,  and  previoaely  aasaAlted  another  passen- 
ger without  provocation,  for  which  assailant 
•was  ejected  by  the  conductor  and  motormani 
but  got  on  again  when  the  car  started.  He 
coutinued  disorderly,  and.no  attempt  was  again 
made  to  eject  him,  though  the  car  stopped  at 
the  next  crossing,  until,  without  provocation, 
he  struck  deceased  a  violent  blow,  from  the  ef- 
fects of  which  he  died.  BM,  that  defendant's 
servants  were  negligent  in  permitting  the  as- 
sailant to  re-enter  and  remain  in  the  car. 

3.  Where  the  evidence  is  conflicting,  but,  as- 
suming plaintiff's  evidence  to  be  true,  there  is 
snffident  to  support  a  verdict  In  his  favor,  a  re- 
quest to  direct  a  verdict  for  defendant  should 
be  refused. 

4.  Where  a  passenger  on  a  street  car  was 
drunk  and  disorderly,  and  ejected  because  be 
assaulted  an  unoffending  passeneer,  it  was  neg- 
ligence, for  which  the  company  is.  liable,  to  per- 
mit him  to  re-enter  the  car,  though  the  conduct- 
or had  no  reason  to  suppose  he  would  assault 
the  particular  passenger  whom  be  afterwards 
killed,  since  it  was  defendant's  duty  equally  to 
protect  all  its  passengers. 

Ai^teal  from  superior  court  of  Balttmore 
city;  John  J.  Dobler,  Judge. 

Action  by  the  state  of  Maryland,  to  the 
.use  of  Emma  P.  Deaae  and  others,  against 
the  United  Sailwaya  &  Electric  Company 
of  Baltimore.  From-  a  Jadgment  for  plain- 
tiff, .defendant  appeals.    Affirmed. 

Argsed  befMaMeSHERKT,O.J.,and  FOW- 
LER, BRISCOE,  PEARCE,  8CHMUCKEB. 
and  JONES,  JJ. 

Fielder  C.  Sllnglnff,  George  D.  Penniman, 
and  T.  Rowland  Sllnglnff,  for  appellant 
John  Prentiss  Poe,  Daniel  B.  Chambers,  and 
John  S.  M.  Staum,  for  appellee. 

'  McSHERRY,  C.  J.  This  suit  was  brought 
In  the  name  of  the  state  of  Maryland,  to 
tbe  use  of  the  widow  and  children  of  Frank 
H.  Deane,  against  the  United  Railways  8c 
Electric  Company  of  Baltimore,  to  recover 
damages  for  the  injury  caused  to  the  equi- 
table plaintiffs  by  the  death  of  Mr.  Deane. 
His  death  Is  alleged  to  have  been  the  result 
of  the  defendant's  negligence,  and  the  negli- 
gence charged  consisted  In  the  failure  of 
the  company's  servants  to  protect  the  de- 
ceased, while  he  was  a  passenger  on  one  of 
its  cars,  from  the  tleadly  assault  made  upon 
him  by  a  fellow  passenger.  The  main  ques- 
tion In  the  case  Is  whether  tbere  was  suffl- 
ctent  evidence  of  negligence  to  justify .  the 
trial  court  in  allowing  the  case  to  go  to  the 
Joiy.    At  the  dose  of  tiie  evidrace  adduced 
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in  behalf  of  tbe  plaintiff  tbe  defendant  re- 
qneeted  tbe  court  to  withdraw  tbe  case 
from  the  consideration  of  the  Jury.  That 
request  was  refused,  and  the  defendant  re- 
served an  exception.  Tbe  defendant  tbea 
offered  evidence  on  Its  part,  and,  when  all 
the  evidence  on  both  sides  was  In,  it  re- 
newed the  request  previously  refused,  and 
presented  several  other  prayers  for  Instruc- 
tions to  the  jury.  The  request  to  with- 
draw tbe  case  from  the  Jury  was  again  re- 
fused, though  tbe  court  granted  several  oth- 
er prayers  submitted  by  the  defendant.  The 
refusal  to  grant  the  first,  third,  and  tenth 
prayers,  which  asked  to  have  tbe  case  taken 
from  tbe  jury,  the  refusal  to  grant  the  de- 
fendant's eighth  prayer,  and  the  granting  of 
the  plaintiff's  first  prayer  constitute  the  rul- 
ings assigned  as  error  in  tbe  second  excep- 
tion. No  point  has  been  made  upon  the 
plaintiff's  prayer,  and  we  need  not  allude 
to  it  further  than  to  say  that  it  fairly  sub- 
mitted the  law  of  the  case  to  tbe  jury.  Tbe 
first  exception  is  out  of  tbe  Case,  because  the 
presentation  of  evidence  by  the  defendant 
after  the  court  had  declined  to  take  the  case 
from  tbe  jury  on  tbe  evidence  of  tbe  plain- 
tiff was  a  waiver  of  that  exception.  That 
proposition  has  been  so  recentiy  decided,  in 
Barabasz  v.  Kabat,  91  Md.  53,  46  Atl.  337, 
that  we  shall  not  pause  to  discuss  it.  We 
Uieref ore  come  to  Inquire  as  to  the  legal  suf- 
ficiency of  the  evidence  to  support  the  aver- 
ments of  the  declaration. 

It  may  not  be  amiss  at  this  point  to  state 
briefly  tbe  legal  principles  applicable  to  such 
a  case  as  this,  though  they  were  considered 
and  announced  not  long  ago  In  Tall  v.  Pack- 
et C!o.,  90  Md.  248,  44  AU.  1007:  "A  carrier 
Is  not  an  insurer  of  the  absolute  safety  of 
bis  passengers,  yet  he  Is  bound  to  use  rea- 
sonable care  according  to  tbe  nature  of  bis 
contract;  and,  as  his  employment  Involves 
tbe  safety  of  tbe  lives  and  limbs  of  bis  pas- 
sengers, the  law  requires  the  highest  degree 
of  care  which  Is  consistent  with  tbe  natiu-e 
of  bis  undertaking.  Railroad  Co.  v.  State, 
60  Md.  449.  This,  though  the  measure  of 
the  carrier's  duty  as  between  him  and  his 
passenger  in  respect  to  acts  or  omissions  of 
the  carrier  and  his  servants  towards  the'  pas> 
senger,  is  not  the  standard  by  which  his  lia- 
bility to  tbe  passenger  is  to  be  gauged  or 
determined  when  intervening  acts  of  fellow 
passengers  or  strangers  dlrecUy  cause  the 
Injury  sustained  whilst  the  relation  of  pas- 
senger and  carrier  Is  subsisting.  Such  an 
Injury,  due  In  no  way  to  defects  In  the 
means  of  transportation  or  to  the  method  of 
transporting,  or  to  an  actual  trespass  by  an 
employs  whilst  tbe  relation  of  passenger  con- 
tinues, and  Involving,  therefore,  no  Issues  of 
negligence  concerning  the  duty  to  provide 
safe  appliances  and  competent  and  careful 
servants  to  operate  them,  but  arising  wholly 
from  the  independent  misconduct  of  a  third 
party,  furnishes  a  ground  of  action  against 
the  carrier  only  when  the  carrier  or  his  serv- 


ants could  have  prevented  tbeainjnry.  1>M 
failed  to  Interfwe  to  avert  It.  The  datr  tt 
the  carrier  In  such  Instances  is  conseqacutly 
relative  and  contingent,  not  absolute  and  as- 
conditional.  •  •  •  The  negligence  Ur 
which  in  such  cases  the  carrl»:  la  respoB- 
Bible  Is  not  the  tort  of  tbe  fellow  passenev 
or  tbe  stranger,  but  It  Is  tbe  neglig^it  iMn»' 
slon  of  the  carrier's  servants  to  prevent  tint 
tort  from  being  committed.  Tbe  failure  m 
omlRsion  to  prevent  the  commission  of  tke 
tort,  to  be  a  negligent  failure  or  oi 
must  be  a  failure  or  an  omission  to  do 
thing  which  could  have  been  done  by  the 
servant;  and  therefore  th«e  Is  Involved  the 
essential  Ingredient  that  tbe  servant  bad 
knowledge,  or  with  proper  care  could  have 
knowledge,  that  tbe  tort  was  imminent,  sad 
that  be  had  that  knowledge,  or  had  tbe  oi»- 
portunlty  to  acquire  It.  sufficiently  long  ia 
advance  of  its  infliction  to  have  {»evecte< 
it  with  tbe  force  at  bis  command."  It  is  oat 
because  a  particular  passenger  Is  known  br 
'  the  carrier's  servants  to  be  In  peril  of  ia- 
I  jury  at  the  bands  of  a  fellow  passenger  «r 
■  stranger  that  a  failure  to  use  the  means  at 
command  to  protect  blm  will  be  actionable 
negligence;  but  it  is  because  there  is  a 
known  or  discoverable  danger  tbat  an  i>- 
jury  may  be  done  to  some  passenger,  and 
because  no  effort  is  made  to  avert  that  i»- 
jury  from  all  the  passengers,  tbvt  the  c«r- 
rier  Is  liable  If  an  injury  is  Inflicted  on  oae 
of  tbe  passengers  when  It  could  have  bea 
prevented.  It  is  just  as  incumbent  on  tke 
carrier  to  protect  all  his  passengos  from  as- 
sault by  a  fellow  passenger,  when  his  serv- 
ants have  knowledge  or  the  means  of  know- 
ing that  an  assault  on  some  one  Is  immiaeat 
and  when  they  have  time  and  tbe  means  t» 
avert  it,  as  it  Is  to  protect  all  his  pa8$«a- 
gers  from  injuries  likely  to  result  from  de- 
fective means  or  methods  of  transportation. 
Consequently  it  will  not  do  to  say,  after  sa 
assault  has  been  made^  that  tbe  servants 
of  tbe  carrier  did  not  know  or  could  aat 
have  foreseen  that  tbe  particular  indlvidml 
who  was  assaulted  would  be  Injured  by  aa 
assault,  If  they  were  apprised,  or  with  prop- 
er care  could  have  known,  of  circumstances 
which  Indicated  tbat  some  one  would  be 
injured  unless  tbe  disorderly  passenger  or 
stranger  were  ejected  or  controlled. 

Turning  to  the  facts,  the  usual  conflict  be- 
tween the  witnesses  for  the  plaintiff  and  de- 
fendant encountered  In  personal  Injury  cases 
Is  found  In  the  record,  though  there  are  some 
circumstances  about  which  there  la  no  coa- 
troversy.  It  is  quite  a  familiar  doctrine  that 
in  dealing  with  a  request  to  withdraw  a  eaae 
from  the  consideration  of  the  jury,  the  covit 
has  nothing  to  do  with  the  weight  <rf  tke 
\  evidence,  but  is  confined  strictly  to  deteraiia- 
I  Ing  whether  there  is  any  evidence  legaflr 
sufllcient  to  sustain  or  justify  a  recovery. 
The  truth  of  the  evidence  adduced  in  belaif 
of  the  plaintiff,  no  matter  how  flatly  coatn- 
dlcted,  must  therefore  be  conceded,  except  is 
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rue  Instancea,  where  It  1b  ptayatcally 
teipossible  that  It  could  be  true.  Upon  the 
kypothesia  that  it  is  true,  the  sole  inquiry  1b, 
'«rlll  it  warrant  a  jdry  in  finding  a  verdict  for 
ttae  plalntlS?  If  it  will,  then  the  case  must 
so  to  the  Jnry.  If  it  will  not,  then  the  Jury 
adhonld  not  be  permitted  to  deal  with  it  at  all. 
Xow,  It  l8  not  disputed  that  on  Sunday  after- 
■oon,  September  17,  1890,  the  deceased  got 
<m  a  car  of  the  defendant  railway  company 
«■  South  Charles  street,  going  north;  that  at 
the  comer  of  Charles  and  Cross  streets  a  man 
named  Geisenkotter  boarded  the  same  car; 
that  Geisenliotter  was  very  dmnls:,  bolster- 
'Ons,  and  disorderly;  that  be  assaulted  a  pas- 
senger on  the  rear  platform,  and  acted  lil^e  a 
maniac.  Either  because  of  the  assault  which 
he  made  on  the  passenger  upon  the  rear  plat- 
form, or  because  of  his  violent  and  threaten- 
ing conduct,  he  was  ejected  from  the  car  at 
the  corner  of  Charles  and  Barre  streets  by  the 
conductor  and  motorman.  It  is  practically 
-oonceded  that  be  was  not  a  fit  person  to  be 
upon  the  car,  which  was  quite  crowded  with 
passengers,  and  therefore  that  be  was  prop- 
erly put  off.  But  when  the  car  started  he 
again  got  on,  and,  though  the  conductor  saw 
him  get  'on,  and  the  motorman  saw  him  after 
he  was  on,  they  did  not  at  once  make  an  ef- 
fort to  remove  him.  Though  the  car  stopped 
«t  Charles  and  Conway  streets,  one  square 
north  of  where  Geisenkotter  had  re-entered 
the  car  after  having  been  ejected,  no  attempt 
was  made  to  remove  him,  notwithstanding 
his  continuous  disorderly  conduct  The  next 
street  north  of  Oonway  is  Camden.  The  car 
trtopped  there,  but  still  no  efFort  was  made  to 
put  Geisenkotter  oft.  From  this  point  there 
iB  a  divergence  in  the  evidence.  According 
to  the  testimony  of  the  plaintiff's  witnesses, 
while  the  car  was  proceeding  from  Camden 
-street  towards  Pratt  street,  Geisenkotter, 
without  the  slightest  provocation,  assaulted 
Mr.  Deane,  striking  him  a  tlclous  blow  in  the 
eye,  which  caused  the  rupture  of  a  cerebral 
blood  vessel,  and  thereby  produced  paralysis, 
«od  ultimately  death.  On  the  part  of  the  de- 
readant  it  was  shown  that  an  effort  was 
made  to  eject  Geisenkotter  at  Pratt  street; 
that  at  each  intersecting  street  a  search  was 
made  for  a  police  officer,  but  none  was  found; 
and  that  after  the  car  passed  Baltimore  street, 
and  before  it  reached  Fayette  street,  the  fatal 
Mow  was  struck.  The  company  insists  that 
it  was  not  derelict  in  its  duty  to  the  passen- 
ser,  because  its  agents  did  not  know,  and  had 
BO  reason  to  apprehend,  that  Deane  was  in 
imminent  danger  of  injury  at  the  hands  of 
his  drunken  and  disorderly  fellow  passen- 
ger; and  the  question  was  asked  during  the 
argument,  what  did  the  employes  fail  to  do 
tliat  they  ought  to  have  done,  and  which,  if 
tliey  had  done,  would  have  prevented  the  in> 
Jnry?  It  may  be  true  that  there  was  no  rea- 
son to  suppose  that  Mr.  Deane,  rather  than 
any  other  passenger,  was  In  imminent  peril. 
Bnt  that  is  not  material.  As  already  observ- 
ed, it  1>  not  the  peril  which  a  particular  Indl- 


vldoal  Is  In  that  Is  to  be  considered  In  a  case 
of  this  kind.  If  there  is  danger  of  any  one 
being  injured,  and  the  employes  fall  to  re- 
move, subdue,  or  overirawer  the  turbulent 
individual,  after  knowing  that  there  is  dan- 
ger, or  after  they  ought  to  have  known  that 
there  was  danger  if  they  had  exercised  proper 
care,  that  fallore  is  negligence,  for  the  conse- 
quences of  which  the  company  is  answerable. 
So  the  case  comes  down  to  the  inquiry,  was 
there  evidence  tending  to  show  that  the  em- 
ployes of  the  defendant  failed  to  do  what 
they  ought  to  have  done  under  the  circum- 
stances? There  ought  to  lie  no  difficulty  in 
answering  this  question.  If  Geisenkotter, 
who  bad  assaulted  another  passenger  before 
he  was  ejected  from  the  car,  and  who  was 
drunk,  disorderly,  and  turbulent,  was  pr<^)er- 
ly  put  off  the  car  because  his  presence  was  a 
menace  to  other  passengers,  then  it  was  the  - 
plain  duty  of  the  employes  who  put  him  off, 
to  have  kept  him  off.  They  demonstrated 
their  ability  to  keep  him  off  by  having  put 
him'  off.  If  he  had  been  kept  off  after  hav- 
ing been  put  off,  he  could  not  have  assaulted 
Deane.  While  his  assault  on  ttae  other  pas- 
senger did  not  necessarily  indicate  that  he 
would  subsequently  strike  Mr.  Deane,  it  did 
show  that  he  was  In  a  condition  which  ren- 
dered it  very  probable  and  likely  that  he 
would  attack  some  one  else;  and  this  was 
known  to  the  employes  sufficiently  long  be- 
fore the  assault  was  made  on  Mr.  Deane  to 
enable  the  conductor  not  only  to  put  Geisen- 
kotter off,  but  to  have  kept  him  off,  the  car. 
It  cannot  be  doubted  that  if  there  was  suffi- 
cient reason  for  putting  Geisenkotter  off  the 
car,  so  that  injury  to  other  passengers  might 
be  avoided,  there  was  equally  sufficient  rea- 
son for  keeping  him  off;  and  the  failure  to  do 
this  when  there  was  power  to  do  it  was  an 
act  of  negligence  which  caused  the  injury  to 
and  death  of  Mr.  Deane.  If,  on  the  other 
hand,  every  effort  was  made  by  the  employes 
to  avert  the  Injury,  but  was  made  without 
success,  then  the  company  would  not  be  lia- 
ble. This  was  plainly  said  to  the  Jury,  and 
it  was  a  question  of  fact  which  was  properly 
left  to  them. 

The  eighth  prayer  was  rightly  rejected.  It 
sought  to  exculpate  the  defendant  unless  the 
Jury  should  find  that  after  Geisenkotter  re- 
entered the  car  the  defendant's  servants 
knew,  or  should  have  known  of  the  danger 
to  the  deceased.  This  prayer  was  faulty  for 
two  reasons:  First,  it  eliminated  all  the 
facts  that  had  preceded  Gelsenkotter's  ex- 
pulsion from  the  car,  and  narrowed  the  in- 
vestigation to  the  occurrences  which  took 
place  after  he  had  returned,  though  the 
things  which  transpired  before  he  was  put 
off  explained  and  threw  light  on  what  hap- 
pened after  his  re-entrance;  secondly.  It  un- 
dertook to  confine  the  Jury  to  a  consideration 
of  the  danger  to  Deane,  though  the  com- 
pany's liability  depended,  not  on  that  fact, 
but  upon  the  drcumstaace  that  any  one  was 
in  periL 
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UtKXi '  the  wbole  -  reeard. .  w« :  tUfik.  tber» 
'vaa  anfilclent  evidence  to  go  to  the  joryon. 
tin  qneatiOD'of  negligence,  and  It  'wns  tbdr 
exdralTe  province  to  weigh  its.  value  and 
probative  force.  The7  evidently  beUcred  the 
version  of  the  unfortunate  affair  which  was 
namted  by  the  witnesses  for  the  plalntiir,' 
for  they  returned  a  verdict  against  the -ae- 
fendant  and  it  Is  .not  for  us  to  say  that  they 
were  mistaken  in  doing,  what  they  did.  As 
no  error  was  committed  by  tlie  trta)  coort;- 
tbe  Judgment  will  be  affirmed,  with  costs. 
Judgment  affirmed,  with  costs  above  and  be- 
low. 


mi/rON  et  al.  V.  TYRRELL  et  al. 

(Oonrt  of  Appeals  of  Maryland.    Jane  14, 
IBOl.) 

■QUITT— SETTING  ASmB  JDDSMHINT— FRAUD- 
MISTAKE— PARTNERSHIP  SETTLEMENT. 

L  Ooraplainant  and  defeadast  dUaolyecl  part- 
nership, camplalnant  a.greeiag  to  pay  i|i2,U00  for 
defendant's  iatereat,  giving  him  $150  in.  cash 
and  a  single  bill  for  the  balance.  Oompliunuat 
had  conducted  the  bnsineaa  alone  before  the 
fii-m  wai  formed.  Both  parties  kept  the  beoks, 
and  on  the  dissolution .  a  statement  of  the 
acconnts  was  prepared  by  defendant,  which 
omitted  part  of  the  liabilities.  Complainant 
testified  that  snch  omiBsions  were  easily  discoT- 
ered  by  the  books,  but  that  he  did  not  distcav 
er  them  until  three  months  after  diBsolutioB,- 
though  using  the  same  books.  Complainant  al< 
leged  that  the  price  he  paid  was  based  on  the 
firm's  accounts,  and  souglrt  to  set  aside  the 
Judgment  rendered  on  the  single  bill  on  the 
groiiod  of  defendant's  fraud  In  omitting  theaa 
liabilities.    Beld  insufficient  to  show  fraud. 

2.  Where  the  parties  to  a  partnership  set- 
tlement were  the  only  witnesses,  and  they  flat- 
ly contradicted  each  other  as  to  the  terms  of 
Uie  settlement,  a  court  of  equity  will  not  set 
aside  a  confessed  Judgment  for  the  balance  on 
the  ground  of  mistake  In  the  settlement. 

3.  Where,  in  a  suit  to  set  aside  a  judgment 
confessed  on  a  single  bill,  given  in  settittueut 
of  a  partnership  dissolution,  on  account  of  mis- 
take in  the  amount  of  the  bill,  which  was  deter- 
mined from  the  firm's  accounts,  bnth  piirties 
bad  equal  access  to  the  boolig,  nnd  the  mistake 
could  bare  been  discovered  by  the  due  diligence 
of  plaintiff,  the  court  will  not  interfere. 

Appeal  from  circuit  court.  Harford  county, 
in  equity;  James  D.  Waters-,  Judge. 

Suit  by  Charles  S.  Hilton  and  another 
against  William  H.  Tyrrell  and  another  to 
enjoin  the  sale  of  property  on  execution,  and 
to  satisfy  a  judgment  on  receiving  a  less 
sum  than  the  amount  of  the  Judgment. 
From  a  decree  In  favor  of  the  defendants, 
complainants  appeal.    Atflrmed. 

Argued  before  McSHERRY,  C.  J.,  and 
FOWLER,  BOYD,  PAGE,  PBARCE,  BRIS- 
COE, and  JONES,  JJ. 

Albert  Constable,  James  J.  Archer,  and 
Robert  Archer,  for  appellants.  S.  A.  Wil- 
liams, for  appellees. 


BOYD,  J.  Charles  S.  Hilton,  one  of  the 
iMPPellants,  and  William  H.  Tyrrell,  one  of 
the  appeUees,  were  engaged  in  the  gncral 


meicluuidlso  and  drug.bustaieaa.  lo  the  taw» 
of  Aberdeen..  In  I  Harford  county,  under  tbs 
name  of  Hilton  &iTyrreU.  On  the  l&tta  of 
April,  18B5,  they  dissolved  partneiBblp.  anl 
Hilton  purchased  Tyrrell's  Intereat.  aad  aa> 
snmed  the  llabllUlecof  the  firm.  Nat  hav- 
ing the  ready  money,  he  gave  bis  own  note 
for  flfiO,  which  .was  paid  In  a  short  time,  and 
the  single  bill  of  his  wife  and  hlniaelf  foe 
(LSoO.  payable  two  months  after  date;  92.000 
being  the  aasonnt  agreed  npon  to  be  paid 
for  TyneU's  Interest.  The  single  bill  c«i- 
tal&ed  a  prevision  for  confession  of  Judg- 
ment, and  on  July  24,  1806,  a  Judgment  was 
entered  by  the -clerk  of  the  circuit  coort  foe 
Harford  county  for  $1,739l39  and  cests;  there 
being  some  credits  indorsed  on  the  single 
bllL  An  execution  wna  issued  on  tb«t  Judg- 
ment, and  the  bill  in  this  case  was  filed  Au- 
gust 6, 18U6.  alleging  that  the  agreement  wss 
that  a  statement  should  be  prepared  allowing 
the  assets  and  llablUtiea  of  the  Orai,  aad 
that  Hilton  wan  to:. give  hia  obUgatlon  tx 
one-half  of  the  net  assets  thus  ascertained. 
It  charges  that  Tynell  nndettook  to  state 
the  account,  and'  prepared  a  statemoit. 
which  he  told  UUtoa.  was  fair  and  correct, 
but  was  in  fact  frandulaDt;  containing  "a 
most  gross  nnderesttmate  of  the  flrm  UabQi- 
tlesi"  and  by  his  fraud  and  mlsrepceflenta- 
tion  Induced  the  plaintiff  to  accept  It.  Tbe 
assets,  amounting  to  S8,O06i44>  are  alleged  to 
have  been  coireetly  stated,  but  it  la  charged 
that  the  liabiUties,  instead  of  being  $2,883.11. 
as  stated  by  Tyrrell,  were  $4,C17Ji6<  aad  Tyr- 
rell owed  the  firm  SS4.70.  Instead  of  nothing, 
as  he  fals^  represented;  that  one-half  of 
tlie  net  assets  thus  only  amounted  to  $096.- 
84,  Instead  of  $1,063.16^)  and,  after  deduct- 
ing the  $34.70.  the  half  was  only  feeUU. 
The  blU  states  that  HUton  agreed  to  give 
TyrreU  $43aj63Mr  an  a  gratuity  to  be  added 
to  the  $l,Q68a(m»  thus  making  tbe  S2.00a 
The  plalntifrs  further  charged  that  the  true 
amount  due  by  Hilton  is  $302.72,  which  be 
bad  tendered .  to  -  the  sheriff,  together  willi 
all  costs  incurred,  and  that  the  Jadgmeat 
was  entered  without  authority.  The  bill 
then  prays:  (a)  That  Tyerell  may  be  ordered 
to  surrender  the  obligation  for  $1,850  upon 
being  paid  the  sum  of  $302.72  and  caste:  (b) 
that  he  be  required  to  enter  the  Judgment 
satisfied  upon  receiving  that  sum  and  costs; 
(c)  that  the  sheriff  be  enjoined  from  selling 
Hilton's  property  under  the  execntlon  on  said 
Judgmoit;  and  (d)  for  general  relief.  By 
agreement  tbe  bill  was  amended  so  that  it 
allowed  mistake  as  well  as  fraud  on  the  part 
of  Tyrrell  in  making  the  statement.  The 
answer  denies  fraud  and  mistake,  but  alleges 
that  Hilton  agreed  to  pay  Tyrr^  $2,000  for 
his  interest  in  the  flrm.  Testimony  was  tak* 
en,  and  the  court  dismissed  the  bill,  but  inti- 
mated that  the  Judgment  could  be  stricken 
out  on  the  law  side  of  the  court  on  the 
ground  that  it  was  void.  Hilton  then  made 
that  application,  and  the  Judgment  was 
stricken  ont,  but  oo  appeal  to  this  court  thai 
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u;tIoii  of  the  low«r  court  was  reTersed,  the 
iiuestloa  being  In  that,  case  wbetber  the  jvAt- 
cncnt  -was  vailcUy  entered'  by  the  clerk.    Tyr- 
i-ell  V.  Hilton,  decided  at  October  term,  1900. 
Qot  yet  officially  eeported,.  but  by  be  found  In 
18  AtL  56.    The  appellaats  now  seek  ceUe£ 
on  ttie  ground  that  the  single  bill  was  obtain- 
ed through  the  false  representations  «^  Tyr- 
rell as  to  the  liabilities  of  the  firm,  and  they 
contend  that  whether  it  was  made  frandU' 
lently  or  by  mistake  Is  immaterial    Hilton 
says  that  Tyrrell  undertook  to  ascertain  the 
condition  of  the  firm,  and  fraudul^itly  repre- 
sented the  liabilities  to  be  something  over 
$2.8O0.  while  in  fact  they  were  over  H,GOO. 
Considerable  testimony  was  taken   by  the 
appellants  to  show  that  Tyrrell  was  a  compe- 
tent   booklceeper,   and   was   experienced   in 
business  matters;  but,  U  all  that  is  claimed 
for   blm  in  that  respect  be  conceded.  It  la 
manifest  that  Hilton  was  more  familiar  with 
the  buEriness  than  Tyrr^L    He  was  conduct- 
ing It  in  April,  1801,  when  Terrell  became 
a  partner,  and  bad  been  for  several  years. 
He  bad  experience  as  a  merchant,  which  Tyr- 
rell bad  not  previous  to  the  partnership.    If, 
In  point  of  fact,  the  liabilities  of*  the  firm 
were  over  $4,600,  Instead  of  $2,800.  it  is  dif- 
ficult to  understand  bow  Hilton  could  have 
been  deceived  by  anytliliig  Tyrrell  did.    One 
of  the  items  omitted,  according  to  his  claim, 
was  rent  due  him,  amounting  to  $200.    The 
book  in  which  the  Inventory  was  taken,  and 
a   list  of  "unpaid  invoices,"   made  in  the 
handwriting  of  Tyrrell,  was  before  Hilton. 
Tbe  latter  list  was  made  up  of  a  number  of 
items  covering  parts  of  four  pages  in  that 
book,  which  amounted  to  $1,706.3&     When 
Tyrrell  showed  that  list  to  Hilton,  the  latter 
said  that  was  not  all  of  the  liabilities,  and 
be  (Hilton)  got  from  tbe  bank  a  list  of  the 
discounts,  which  amounted  to  $1,100.    Hilton 
wrote  below  the  list  of  "unpaid  invoices." 
"Bank  Dlscts."  on  one  line,  and  on  the  next 
two.  "Other  llabllltleB,  including  'Bills  Pay.'  " 
He  therefore  must  have  known  that  there 
were  other  liabilities  besides  the  unpaid  in- 
voices and  discounts  in  bank,  and  the  amount 
of  the  latter  he  had  gotten  himself,   and 
handed  to  l^rrell,  who  carried  out  the  fig- 
ures "1,100.00"  opposite  the  words  "Bank 
Dlscts."    The  "bank  discounts"  included  the 
paper  executed  by  tbe  firm,  or  members  of 
the  firm,  which  they  had  dlscotmted  in  bank. 
Five  out  ot  tbe  seven  notes  In  the  list  were 
signed  by  both  members;  the  other  two  be- 
ing signed  in  the  firm  name.     One,  dated 
April  11,  18!>5,  and  payable  six  days  after 
date,  for  $146,  was  apparently  not  Included 
in  tbe  list,  as,  including  that,  tiiey  amount  to 
$1,2-16.    Hilton  was  asked  what  he  said  when 
Tyrrell   handed  him   the   statement   of   the 
$1,700,  and  he  replied:     "I  said  there  were 
other  liabilities;   that  that  amount  was  not 
all  of  it    I  called  his  attention  to  our  bank 
discounts,  and  bills  payable,  and  other  lia- 
bilities."   He  claims  not  to  have  added  up 
that  list,  but  It  would  be  difficult  to  believe 


tbst  a  man.  e£  his  expate&ce  and  intdlir 
gence,  as  shown  by  tbe  evidence,  would  not 
have  known  by  even  a  curaary  glan«e.  tliat 
the  aeiven  items  in  it  amounted  to  about 
^100.  He  saw,  or  could  have  seen  if  he 
had  looked,  what  were  included  in  the  list 
of  tavoleea,  and  what  in  the  list  ot  bank  dis- 
counts;, and,  if  he  did  not  know  that  they 
did  not  include  ail  of  their  liabillUes,  why 
should.  Tyrrell  be  expected,  to  know,  and  bo 
charged  with  fraud  for  not  telling  him? 
But  there  are  some  items  which  Hilton  cer- 
tainly did  know  of  long  before  he  said  he 
found  oat  tbe  discrepancy,  which  he  fixes  as 
on  or  after  July  2d.  He  certainly  knew  what 
BoaX  was  due  himself.  One  item  he  testified 
to  as  omitted  was  that  of  $400  due  Hood. 
Faulkirod.  &  Co.,  and  another  was  a  note  of 
John  A.  Heran  4k  Co.  for  $150.  On  Ma}- 
23,  1806,  he  wrote  to.  Tyrrell:  "I  send  you  a 
letter  I  rec'd  from  J.  A.  Horner  &  Co.  They 
seem  to  be  inclined  to  push  tor  a  settlement, 
and  to  enforce  the  law  on  me  relative  to  co- 
partnership dissolution  setUement,  If  you 
care  to  sign,  do  so,  and  return  to  me.  I  wiU 
ask  ynn  not  to  plaee  the  note  you  have  for 
cidlectlon.  I  will  make  you  a  direct  pay- 
meat  on  it."  On  June  18th  he  wrote:  "I 
aatd  you  ck.  for  $60  on  note.  This  is  best  I 
can  do  now,  as  Hood,  Faulkrod  &  Co.  are 
pushing  thro'  attorney  for  settlement  of  bal. 
of  $300  due  them,  and  they  must  not  get 
Judgment,  as  you  know  that  would  be  an  act , 
of  insolvency.  They  &  Jno.  A.  Homer  &,  Co. 
will  not  release  Hilton  &.  Tyrrell,  but  seen< 
bent  OB  being  as  contrary  and  disagreeable 
as  they  can."  He  added  a  postscript  to  that 
letter  as  follows:  "Horner  &  Co.  are  due 
21-24  Inst.,  and  I  will  give  tbem  $98,  and 
new  note  for  1  mos.  $200.  Please  sign  and 
return  Inclosed."  On  June  28th  he  wrote,  re- 
turning the  $200  note  intended  for  Horner 
&  Co.,  which  they  refused,  and  on  June  29th 
he  wrote  explaining  why  bis  check  for  $oO 
bad  gone  to  protest,  for  which  and  costs  oi 
protest  he  had  sent  another  check,  and  be 
said:  "  'My  friends'  Horner  &  Co.  gave  mo 
24  hours  to  cancel  $298  note,  and  it  bad  to  be 
fixed;  consequently  the  protest.  I  do  not  iur 
tend  to  have  any  one  sue  me  (in  this  case 
it  would  have  been  H.  &  T.)  for  an  honest 
debt,  if  I  can  help  it.  That,  you  know,  is 
an  act  of  insolvency.  There  is  no  need  of  it 
with  our  resources."  That  letter  was  writ- 
ten about  two  months  and  a  half  after  dis- 
solution, and  up  to  that  time  there  was  not 
the  slightest  suggestion  la  his  letters  that  be 
bad  been  imposed  upon.  Not  only  bad  all 
the  bank  discounts  matured  before  then,  but 
every  note  of  the  firm  recorded  in  the  book 
marked  "Notes  and  BiUa  Payable"  bad  also; 
all  of  the  latter  in  April  and  May,  except  one 
for  ?2«.T4.  Tbe  firai  notes  In  that  book,  ex- 
clusive of  bank  discounts,  amount  to  $911..33, 
and  the  protested  notes  held  by  Hood.  Faulk- 
rod &  Co.  amounted  to  $400.  Tbe  note  omit- 
ted from  tbe  list  of  bank  discounts,  for  $140, 
was  due  April  SOtb,  and  the  lent  due  hln 
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vas  $200.  These  sums,  amounting  to  $1,657.- 
iiC,  which  constitute  the  greater  part  of  the 
difference  between  the  $2,800  and  $4,600 
were,  therefore,  certainly  known  to  him  be- 
fore he  wrote  the  letter  of  June  29th,  and 
most  of  them  long  before  that  time.  He 
had  in  his  possession  the  boolcs  showing 
what  was  Included  in  "unpaid  Invoices."  It 
Is  therefore  asking  a  great  deal  to  expect 
•iny  one  to  believe  that  he  did  not  know  un- 
til after  July  2d,  as  be  now  says,  that  thes<> 
liabilities  were  not  In  existence.  Yet  he 
wrote  the  letters  of  June  18  and  June  29, 
1895,  above  referred  to.  In  the  former  he 
said,  "I  have  so  far  paid  on  discounts  and 
bills  $1,700,  and  in  another  two  mos.  hope 
to  be  tree  from  annoying  debt  Then  I  can 
begin  to  pay  you,  although  I  shall  not  fail  to 
remember  you  whenever  opportunity  affords 
in  the  Interval."  He  had  also  renewed  a 
number  of  the  notes  as  shown  by  entries  In 
the  list  of  "notes  and  bills  payable,"  and 
mny  have  renewed  others  which  are  not  en- 
tered there.  In  the  latter  letter  (June  29th) 
be  said:  "I  hope  in  00  days  to  have  open 
accts.  in  shape;  that  is,  pd.  In  full.  Then  I 
shall  be  in  a  position  to  cancel  your  note  in 
decent  style.  In  the  meantime  I  promise  to 
remember  you  as  l)est  I  can."  He  thus  not 
only  had  the  opportunity  to  know  that  the 
$1,100  did  not  include  all  the  liabilities  out- 
side of  "unpaid  invoices,"  but  he  had  actual 
<I<nowledge  that  at  least  $1,457.35,  besides  his 
rent  of  $200,  over  and  above  those  included 
in  that  list  making  up  the  $1,100,  were  due 
when  he  wrote  those  letters.  But  there  Is 
not  a  suggestion  that  he  had  been  imposed 
on,  and  he  made  no  such  claim  until  after 
Tyrrell  had  placed  the  single  bill  in  the 
hands  of  an  attorney  for  collection.  -  Even 
after  that— July  2,  1895— Hilton  wrote,  ex- 
pressing surprise  at  what  had  been  done,  and 
added:  "Do  you  not  think  It  would  have 
been  better  to  have  told  me  that  you  needed 
the  money  at  once,  and  to  have  made  a  spe- 
cial auction  sale  to  make  the  sum?  I  shall 
expect  to  near  from  you  immediately,  and,  in 
the  event  of  your  intention  to  force  me,  I 
now  inform  you  that  I  shall  fight  you  a  good 
fight  I  want  only  my  rights,  and  to  give 
you  yours."  It  is  true  that  he  says  he  did 
not  know,  until  he  made  the  Investigation 
after  he  got  the  letter  from  Tyrrell's  attor- 
ney, the  amount  of  the  liabilities,  although 
he  said:  "In  the  latter  part  of  May  I  began 
to  think  the  liabilities  of  the  late  firm  must 
have  been  more  than  $2,800-odd  dollars  from 
the  fact  that  although  I  was  paying  out  all 
the  time,  things  did  not  appear  to  be  getting 
any  easier,  and  demands  were  as  pressing  as 
ever,  although  1  was  not  sure  there  was  any 
mistake,"  etc.  He  said  when  he  commenced 
to  investigate  "I  opened  the  note  book,  and 
on  the  first  two  pages  saw  at  a  glance  $800 
or  ?900  of  the  firm  liabilities  that  had  been 
left  out;"  and  again:  "Anybody  could  have 
seen  the  notes  if  they  had  opened  the  books 
and  looked  at  them.    They  were  right  there. 


and  the  largest  part  of  them  on  the  first 
page  ot  the  book."  Yet  he  had  tbe  note- 
book right  before  hlni,  made  entries  in  it 
time  after  time,  beginning  on  the  very  next 
line  after  the  last  one  entered  before  the  dis- 
solution, and  expects  the  court  to  beUeve 
that  he  did  not  know  of  them  before  Jcly 
2d,  but  that  Tyrrell  did  know  them,  and 
was  guilty  of  fraud  of  not  informing  bim  of 
facts  which  it  was  Impossible  for  him  (Hil- 
ton) not  to  know  if  he  "opened  tbe  books 
and  looked  at  them,"  and  which  be  "saw  at 
a  glance"  when  he  did  open  them.  We  can- 
not without  prolonging  this  opinion  to  as 
unreasonable  length,  quote  all  of  the  testi- 
mony on  that  subject,  but  we  are  convinced 
from  a  careful  study  of  It  that  It  does  not 
Justify  us  In  reaching  the  conclusion  tbsi 
Tyrrell  was  guilty  of  fraud  in  the  transac- 
tion. 

The  next  Inquiry  to  be  made  is  not  simply 
whether  there  was  any  mistake,  but  wbether 
they  settled  on  the  terms  they  did  by  reason 
of  such  mistake.  Just  a  year  before.  Tyrrei: 
had  paid  Hilton  $1,950  for  a  one-half  interest 
in  the  business.  They  concluded  there  was 
not  enough  in  it  to  Justify  both  continoing  in 
it  and,  as  Tyrrell  was  a  telegraph  operatw. 
he  determined  to  get  employment  in  tbat  line 
of  business.  They  then  agreed  to  take  an  in- 
ventory, which  they  did,  and  both  took  part 
In  it  Tyrrell  admits  that  the  original  Idea 
was  to  ascertain  their  assets  and  liabilities, 
so  as  to  know  the  interest  of  each  partner: 
and  he  further  admits  that,  according  to  his 
figuring,  the  liabilities  were  only  something 
over  $2,800,  but  he  says  he  got  that  from  tbe 
books  and  what  Hilton  told  him.  In  answer 
to  the  question  why  the  statement  was  made, 
he  said:  "Well,  the  object  In  making  the 
statement  was  looking  to  a  dissolution  of  the 
partnership.  That  was  the  understanding 
when  we  first  talked  of  dissolving  the  part- 
nership, but  it  was  not  settled  on  tbat  basis." 
On  April  15th  he  said  to  Hilton,  "aiarlie,  lets 
settlA  up  this  business,"  and  Hilton  called 
him  lnt»  the  back  room,  and  said:  'T\'pII, 
you  see  how  about  things  are,  and  I  was  going 
to  make  you  this  kind  of  a  proposition:  that  I 
would  be  willing  to  give  you  $2,000,  and  take 
the  business,  and  assume  the  liabilities;  and 
I  think  I  can  get  the  money  from  my  mother 
about  the  middle  of  June  to  pay  you  off.  I 
have  not  got  the  money  right  now,  of  course, 
but  I  think  I  can  get  it  from  my  mother 
about  the  middle  of  June.  And  I  told  him 
that  was  perfectly  agreeable  to  me,  and  that 
we  would  accordingly  make  the  note  pa3rable 
on  the  15th  of  June."  He  said,  as  he  needed 
some  money  at  once.  It  was  then  agreed  that 
he  would  take  one  note  for  $150,  payable  hi 
about  two  weeks,  and  the  other  payable  the 
15th  of  June.  He  said,  "$2,000  was  about 
what  I  had  put  In  the  business,  and  that 
would  let  me  out  even."  Hilton's  accoimt  of 
the  transaction  was:  "As  I  had  every  confi- 
dence in  Mr.  Tyrrell,  I  intrusted  entirely  to 
him  to  make  out  a  statement  ot  tlie  firm  ha 
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biUtles.  This  he  did,  representing  the  same 
to  be  $2,883.11,  I  think.  I  have  it  here  on 
the  book,— $2,883.11.  This  is  an  Inventory 
made  out  In  Mr.  Tyrrell's  handwriting  at 
that  time.  Deducting  the  amomit  of  liabili- 
ties from  the  resources,,  which  he  did  on  a  slip 
of  paper,  and  showed  his  interest  at  that  time 
to  be  91,563.16%.  He  came  to  me  with  a 
very  long  face  and  appeared  to  be  very  much 
disappointed  in  the  result.  In  view  of  this, 
and  the  understanding  between  us  that  I 
should  be  allowed  plenty  of  time  to  pay  off 
these  obligations  of  the  Arm  of  Hilton  &  Tyr- 
rell, and  would  give  me  plenty  of  time  to  pay 
off  his  interest  to  him,  and  believing  It  would 
be  to  my  advantage,  1  told  Mr.  Tyrrell  I 
would  be  willing  to  pay  him  $2,000,— which 
was  the  amount  he  claimed  to  have  put  in 
the  business.  This  I  gave  him  in  two  notes, 
one  for  $150  and  one  for  $1,850,  payable  at 
the  First  National  Bank  of  Aberdeen.  At 
tbat  time  I  believed  it  to  be  to  my  advantage 
to  settle  up  with  Mr.  Tyrrell  in  that  way,  as 
I  had  done  a  prosperous  business  before  he 
came,  and  was  of  the  opinion  I  could  do  a 
prosperous  business  after  he  was  gone,  know- 
ing, too,  that  the  Arm  of  Hilton  &  Tyrrell 
was  not  making  money."  He  said  the  differ- 
ence between  the  $1,563.16  and  the  $2,000  was 
a  gratuity.  The  difference  l)etween  them  is 
that  Hilton  claims  that  the  settlement  was 
made  on  the  basis  of  the  Interest  of  the  re- 
spective parties  as  found  by  taking  the  Ila- 
blllUes  at  $2,883.11,  while  Tyrrell  claims 
tbat  the  final  settlement  was  not  dependent 
on  the  statement  of  liabilities  that  was  pre- 
pared, but  Hilton  made  him  an  offer  for  his 
Interest  and  he  accepted  It.  There  can  be 
DO  doubt  that  they  did  undertake  to  ascer- 
tain the  condition  of  the  Arm  in  connection 
with  the  proposed  dissolution,  but  Hilton 
does  not  claim  that  the  note  be  gave  was  for 
tbe  sum  ascertained  by  dividing  the  difference 
between  the  assets  and  liabilities,  but  says, 
as  we  have  seen,  that  the  half  of  that  differ- 
ence was  $1,563.16,  and  the  balance  was  a 
gratuity  on  his  part.  If  Tyrrell's  theory  is 
correct,  it  Is  manifest  that  this  bill  cannot  be 
sustained,  for,  according  to  him,  he  did  not 
agree  to  sell,  and  Hilton  did  not  agree  to  buy, 
for  one-half  of  the  difference  between  the  as- 
sets and  the  liabilities  as  ascertained  by  the 
inventory.  If  it  had  shown  that  difference 
to  be  about  $1,400,  as  Hilton  now  claims  It 
was,  Tyrrell  had  not  agreed  to  sell  his  Inter- 
est for  $700,  which  would  have  resulted  in 
a  loss  to  him  of  $1,260  in  one  year.  As  far  as 
they  went  in  ascertaining  the  net  assets  of 
the  firm,  they  figured  them  at  something  over 
^,000,  but  the  half  of  that  was  not  all  of  its 
value  to  Hilton.  He  says  he  had  succeeded 
In  the  business  before  Tyrrell  came,  and  be- 
lieved he  could  stlU  succeed  if  Tyrrell  was 
out.  He  bad  certainly  as  good,  and  we  be- 
lieve better,  opportunities  to  know  the  firm's 
true  condition .  as  Tyrrell  did.  When  asked 
who  kept  the  books  during  tbe  partnership, 
fae  replied,  "Both  Mr.  Tyrrell  and  myself,  al- 
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though  I  kept  them  more  than  he  did."  Tyr- 
rell swore  that  he  made  out  the  statement 
from  the  books  and  information  Hilton  gave 
him,  and,  although  Hilton  denies  that,  in  part 
at  least,  there  can  be  no  doubt  that  the  testi- 
mony shows  that  Hilton  was  more  familiar 
with  the  business  than  Tyrrell  was. 

We  have,  then,  the  two  parties  to  th« 
transaction  giving  different  espianations  of 
tbe  way  in  which  the  price  was  agreed  up- 
on,—Hilton  swearing  be  was  only  bound  to 
pay  for  the  half  interest  as  determined  by 
the  Inventory,  and  Tyrrell  claiming  It  was 
not  settled  on  that  basis,  but  on  tbe  specific 
offer  of  Hilton  of  $2,000,  which  was  accept- 
ed by  him.  It  is  incumbent  on  the  plain- 
tiffs to  make  out  their  case,  but  we  have  the 
only  two  witnesses  to  that  agreement  flatly 
contradicting  each  otlier,  and  the  letters 
we  have  referred  to  above  tend  to  sustain 
Tyrrell.  In  addition  to  them,  Hilton's  let- 
ter of  April  29th  shows  that  he  did  not  ex- 
pect to  get  the  money  from  his  mother.  It 
says:  "I  write  to  tell  you  not  to  negotiate 
tbe  $1,850  paper.  Upon  Inquiry  at  home,  I 
have  found  that  tbe  money  I  expected  to 
get  is  an  investment  that  my  mother  is  to 
use  during  her  life.  She  does  not  care  to 
change  it,  and  you  will  consequently  have 
to  Indulge  me  a  little.  I  feel  pretty  sure  I 
can  entirely  release  you  in  six  months,  and 
shall  make  a  special  effort  to  give  you  a 
creditable  payment  on  tbe  15th  of  Jtme, 
with  a  satisfactory  renewal."  It  la  well 
settled  that  a  party  who  seeks  relief  In  eq- 
uity on  the  ground  of  mistake  must  produce 
clear  and  convincing  proof  of  the  existence 
of  such  mistake.  Hilton  being  thus  contra- 
dicted by  Tyrrell,  and  there  being  no  evi- 
dence to  sustain  him,  we  cannot  assume  that 
he  was  right,  and  that  it  was  agreed  that 
he  would  buy  out  Tyrrell  for  one-half  of  the 
net  assets  of  the  firm  over  and  above  the 
liabilities;  and  Hilton's  letters,  written  sev- 
eral months  aft»  tlie  dissolution,  when  he 
must  have  known  the  true  condition  of  the 
firm,  tend  to  sustain  Tyrrell.  But,  even  if 
it  was  established  that  the  settlement  was 
thus  made  by  reason  of  the  mistake  as  to 
liabilities,  Hilton  would  not,  under  the  cir- 
cumstances, be  entitled  to  relief;  for  as  was 
said  in  Wood  v.  Patterson,  4  Md.  Ch.  339: 
"It  is  not,  however,  in  every  case  of  mis- 
take, even  of  a  material  fact,  that  the  court 
will  grant  relief;  for,  If  the  mistake  is  the 
result  of  the  party's  carelessness  or  Inatten- 
tion, tbe  court  will  not  interfere  In  his  be- 
half. Its  policy  being  to  administer  relief 
to  the  vigilant,  and  to  put  all  parties  upon 
the  exercise  of  a  reasonable  degree  of  dili- 
gence. So,  if  the  fact  be  unknown  to  both 
parties,  or  in  regard  to  which  each  has 
equal  and  adequate  means  of  information, 
if  in  such  cases  the  parties  have  acted  in 
good  faith,  equity  will  not  Interfere."  Or, 
as  quoted  from  Story,  Eq.  Jur.  f  161,  In 
Groff  V.  Rohrer,  36  .Md.  333:  "Where  each 
party  Is  equally  innocent,  and  there  Is  no 
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conceaIm«it  of  facta  wblcb  the  other  pMrtF 
has  a  right  to  know,  and  no  snrprlBe  or  Im- 
iwsltlon  exists,  the  mlstajte  or  Igmwanee, 
wbether  mntual  or  nnilaterail,  1b  treaited  sm 
laying  no  foundation  for  equitable  Intestcr- 
ence.  It  Is  strictly  damnum  abaqne  tojutfia." 
It  was  said  in  Kearney  v.  Bascer,  8>7  Hd. 
276:  "Now,  whilst  it  Is  weU  settled  that 
courts  of  equity  wUI  grant  reltef  tn  cartdhi 
cases  where  parties  have  acted  in  Ignoranm 
or  under  misapprehension  in  regard  ^to  mttt*- 
rlal  facts,  It  Is  equally  clear  that  they  dB 
not  lightly  Interfere  witu  Judgments  -vmSim- 
ed  after  trial,  or  deliberately  confesaed  \tf 
the  parties.  It  Is  not  snlHcient  to  state  maw- 
ly  that  Injustice  has  been  done,  bnt  that  It 
has  been  done  undo:  such  circumataaaeB  m 
win  authorize  the  court  to  tnt«rfei«.  Mi»- 
take  as  to  facts  will  not  entitle  a  ^rty  to-vo- 
Ilef  If  the  mistake  arose  from  B^igeDwe  or 
want  of  due  diligence,  such  «■  may  fatHv- 
be  expected  from  a  reasonable  Derson." 
See,  also.  Hunt  t.  Stuart  B8  Md.  225.  "Shen 
can  be  no  doubt  that  Hilton  conld  not  hare 
made  such  a  mistake  as  he  now  'sQegai 
was  made  if  he  had  used  the  moat  agcdliiat;;^ 
diligence,  for  he  admits  that  tt  \fB8  oi*^ 
necessary  to  open  the  book,  or  meraly  ^jltDHe 
,  at  it,  to  see  that  some  of  tbe  Items  he  mam 
mentions  were  omitted  from  the  atntenent 
made  out  by  Tyrrell.  PersoBB  with  'floeli  op- 
portunities as  he  had  to  know  or  to  aauer- 
tain  the  true  condition  of  affairs  abont  whloh 
they  are  dealing  have  no  right  to  ask  la 
court  of  equity  to  relieve  them  «f  their 'own 
gross  negligence  to  the  eortent  of  sotting 
aside  a  Judgment  regularly  entered  by  >«a- 
thopity  of  an  Instrument  solemnly  made  -by 
them  as  this  one  has  been  determtaiad  ^, 
have  been.  It  Is  true,  Hilton  olairos  to  tui«e 
relied  on  Tyrrell;  but  that  Tyrrell  denies, 
and  claims  be  r^led  en  Hilton  for  the  in- 
formation on  which  he  acted  in  maktng  np 
the  statement,  and  the  burden  is  on  the 
plaintiffs.  But,  If  that  were  not  so,  Blltoa 
could  not  have  been  deceived  tf  be  btid  net 
been  grossly  negligent.  If  he  did  make  the 
offer  of  $2,000  by  reason  of.  a  mristaAie  •as  to 
tbe  amount  of  liabilities,  it  was  an  ines- 
cusable  mistake  on  his  part,  when  -Hm 
knowledge  he  actually  had,  and  tbst  which 
he  had  the  opportunity  to  have,  are  remen»- 
bered.  In  the  case  of  Redgrave  v.  Hurd,  SD 
Ch.  Div.  1,  so  much  relied  on  by  the  appel- 
lants, there  was  fraud  proven;  but  In  this 
case,  as  we  have  said,  we  do  not  tbink  tbe 
evidence  justifies  that  charge  against  Tyr- 
rell. Then,  too,  that  was  a  case  where  tbe 
one  party  had  all  the  facts  In  his  posses- 
sion, while  the  other  did  not;  bnt  here  the 
deallngrs  were  between  two  partners,  both 
of  which  were  actively  engaged  in  tbe  busi- 
ness, had  equal  and  constant  access  to  tbe 
books,  and  tbe  purchaser  was  more  familiar 
with  tbe  business  than  the  vendor.  It 
would  be  useless  to  discuss  the  other  cases 
cited  by  the  appellants,  as  thoee  in  Maryland 
referred  to  above  show  the  doctrine  that 


iia«  been  flMtaMWnd  liere  is  cases  of  fids 
charaoter. 

'Otber  (points  <wese  suggested  at  thre  ■rga- 
mantr-4Rreh  <as  the  imposslbiUty  of  xestor- 
Iqg  9tym^  to  the  poslttM  be  gave  np  when 
be  >acaepta&  the  notes  and  turned  the  prop 
ettsy  ■ofrne  to  Hntoni— »but  we  need  not  dis- 
cass  IQiem,  and,  tor  the-vaasons  we  hare  giv- 
en, 'tbe  ttecrse  df  tbe  icmcr  court  will  be  af- 
ftrasad.  Bscree  afflEmsd,  the  costs  above 
and  twlow  to  lie  (paid  feir  the  lyeilants. 


StTATB  *X  tel.   ncVEY   v.   BUBRIB,    Sute 

Teeaaam. 

(Supreme  Ooort  of  Delaware.    July  22,  1901.) 

BTATDTBS— LBGiaUVTURB  —  QCXJD  FAITH  —  ST- 
TBRTOa    COPKT-*CONSTITUTrONAl.    UAW— OF- 

tiOBtm-^mauvias  OF  oitficb. 

1.  It  'is  a  -prwumpttoD  of  low  tinrt  flie  legiv 
latnoBiootB  in.ODad  faith  in  the  paaoage  of  etat- 
ut«s. 

2.  Under  Const,  art.  t5,  g  4,  proTiding  that 
no  Isw  'Shall  extend  tbe  -tervi  of  any  pntuic  «f- 
fioer,  ■or.^ABahiiBh  hia -salary  or  emoluments,  aft- 
er/bis SlecSioB  orAppolatment,  the  lesislatnrc  it 
not  iiLoapacitated  to  Jibolish  tbe  office  of  state 
dete<rt>Te,  cieated  by  it,  and  thereby  depriTe 
tbe  ineuirtbeift  of  a  part'Otf  the  term  fsr  whidi 
he  was  ISM ointed. 

Mandamus  proceedings  by  the  state,  on  re- 
lation or  Bernard  J.  MCVey,  against  Horttn 
B.  Bnrris,  state  treasurer,  heard  by  the  sn- 
perlor  court.  Sitting  as  a  court  in  bane.  Opin- 
ion In  favor  of  respondent  certified  to  tbe 
8iQ)erior  court 

Argued  before  LjORB,  XX  3.,  and  SPRC- 
ANCE.  GKUBB,  PESNEWILL.  and  BOTCE, 
XL 

JohBiBlfgs,  foTiBelator.  Harbert  H.  Waid. 
far  <dja>endaut 


l>Oim!,  XX.  J.    linilB  is  an  application  for  t 

wHt  df  pemnptory  mandamus  to  compel 
Martin  B.  'Burris,  state  tBeasmer  of  the  state 
off  O^lawave,  the  vespandent  to  pay  to  Ber- 
nard J.  afcVt(sr.  the  palator.  the  sum  of  $100: 
being,  an  he  alleges,  the  anwont  due  blm  for 
salary  as  state  detective  for  tbe  montb  end- 
ing AprU  1,  ISei.  Tbe  tacts  were  agreed 
upon  in  a  case  stated,  and  the  (jnestion  of 
low  raised  therein,  on  Joint  application  of  tbe 
parties,  was  ordered  by  tlie  court  to  be 
beard  by  the  court  tn  banc.  By  tbe  case  stat- 
ed K  appears  that  tte  relator  bad  been  rego- 
larly  appointed  and  was  In  tbe  dne  exercise 
Of  bis  (^ce  as  a  state  detective  on  tbe  12tii 
day  of  March,  1901,  by  appointment  for  • 
terra  of  four  years,  under  the  provisions  of 
chapter  «t,  21  Laws  Del.;  that  his  term  of 
office  had  not  then  expired.  By  act  of  the 
general  assembly  approved  March  12.  1901. 
said  chapter  64  was  "repealed  and  made  null 
and  void."  TherAy  tbe  (Mce  of  state  detec- 
tive was  abolished.  By  act  of  the  general 
assembly  approved  March  15.  1901.  tbe  olE«- 
of  state  detective  was  reestablished,  bnt  th* 
relator  was  not  reappointed  under  the  last- 
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named  act.    Tbe  niator  ctalms  that  the  re- 
peatiss  act  aC  ICarcli  12,  1901.  la  void,  under 
article  16,  |  4,  Qbut  1887,  wlileh  reads:    "No 
law  Bball  extead  the  term  of  any  public  offi- 
cer, Bor  dlminlab  Ida  salary  or  emolumenta 
after  bis  election  ae  appolntmeat."    He  basee 
this  cootentkiii  oa  two  grounda:    (1)  Tbat  the 
abciifiluiient  af  bia  affiee  took  awaj  bis  sal- 
ary for  the  resMve  of  Ub  term  and  thereby 
dlnttnlBbed  bis  salary;  (Z)  tbat  the  aboUsh- 
ment  oC  the  office  of  state  detective  by  act  of 
Manrb  13,  1901,  and  the  le-estabUabment  of 
the  same  by  act  of  ICarefa  15, 1901,  were  only 
aa  Indirect  metiiod  of  dlmlnisfainc  the  salary 
of  the  celatac,  and  not  a  boaa  fide  attempt  to 
dispense  with  the  office.    We  will  deal  with 
the  latter  point  flrst.    There  Is  no  evld^ice 
In  this  case  that  there  was  any  lack  of  bona 
fides  OB  the  part  of  the  tegislatare  in  passing 
•  these  acts.    Tlw  presomptlon  of  law  is  in 
favor  of  goad  faith.    Even  If  there  was  a 
lack  otitam.  fldea  oa  the  part  of  the  menAeia 
of   the   legislBture,    what   right   wonld  tUs 
court  have  to  pasa  apoa  tbat  aubjeet.  If  what 
the  leglslatura  did  waa  wltiliin  its  power} 
Whetiier  it  acted  la  good  faith  and  Dor  tha 
best  interests  of  the  public  is  entirely  be- 
tween tiie  meanbera  and  their  oonatitoents,  so 
long  as  they  confine  themaelTes  within  the 
limits  of  tMr  aathoilty.    It  is  no  fancdon  oC 
thla  court  to  pass  upon  the  motires  of  the 
lef^atare  in  the  discharge  of  their  doty. 
The  leglslatnpe  of  eaeb  state  represents  the 
!   soverelgatjr  of  the  people,  and  It  may  pass 
any  laws  not  ineanaiateat  with  the  oonadtn- 
tlon  of  this  state  or  of  the  United  Staties.    It 
Is  weU  settled  that  odteea  created  by  the  legia- 
latnre  are  entirely  wtthln  legidattve  control; 
that  the  gift  of  sncta  aa  office  is  not  a  con- 
tract.   TJUess  there  be  aome  constitutional 
limitation,    such    offices    may    be    modified, 
abridged,  or  aboliahed  aa  the  legislature  may 
see  fit    When  an  office  is  abolished  the  for- 
I   mer  Incumbent  has  no  right  to  coaipensatlon 
'    for  the  unexpired  term.    The  salary  is  an 
incident  of  tlie  office,  and  dies  with  it.    13ie 
:    vital  qneatiaii,  therefore.  Is,  had  tha  legia- 
:   lature  the  right  to  abolish  the  office  under 
I  article  15,  (  4,  Cbnst.?.    The  only  limitation 
:   as  to  tisa  term  of  office  is  that   "no  law 
I   shall  extend   the   term   of   any   public  offi- 
I   cer."    Tlie  inherent  power  of  the  legislature 
<  to  abridge  the  term  or  abolish  the  office  la 
left  nntoocbed.    There  l>eing    no    constitu- 
tional Inlilbitlon,  the  right  to  create  carries 
with  it  tlw  rl£^  to  abollBh;  and,  when  so 
'   abolished,  there  is  no  office  to  support  a  sal- 
;   ary,  which  is  a    mere    Incident.    Therefore 
;   that  part  of  article  15,  i  4,  of  the  constitution 
.    whirl)  preecribes  that  no  law  shall  "diminish 
his  salary  or  emoluments  after  his  election 
or  appointment"   has  no  application   to  this 
case.     It  only  applies  to  cases  where  an  office 
contlnnes  In  existence,  and  during  such  con- 
tinuance the  attempt  is  mad^  to  diminish  the 
salary    or   emoluments.     This    conclusion    is 
founded  on  reason,  and  is  supported  by  an- 
,   tliority  of  cases  decided  under  similar  con- 


stitntimal  proviaioBs  1b  the  atatea  of  Pcnn- 
eylTania  and  Washington.  Donohugh  r. 
KcAMrta,  11  WUy.  Notes  Cta.  186;  Oom.  t. 
Weir,  166  Pa.  284,  30  Atl.  835;  Bogoe  T.  City 
Of  Seattle  (Wash.)  tS  Pac  648. 

We  coochide  tbat  the  office  of  the  relator 
was  abolished  by  the  aet  of  March  12,  1901, 
and  that  after  that  date  tn  la  not  entitled  t» 
receive  the  salary  provided  for  state  detective 
under  said  chapter  64,  21  lAws  Del.  It  ia 
ONtered  that  this  opinion  be  certified  by  the 
prothonotary  to  the  superior  ooart  la  and  for 
Newcastle  county. 


SATBKS,  Ajuaamt,  ▼.  WILMINGTaN  ft  N. 

H.  CO. 
(Sapeilor  Obort  of  Delaware.    Jaly  22,  1901.> 

TAXAnON-SXXMPTIONa^SrATDTBS— BE- 
PBAI.— OONETITUTIOMA.L  LAW. 

1.  Oonat.  art.  8,  I  1,  proTUIag  that  all  taxa» 
siiall  be  nalform  opoa  the  satoe  clasa  of  sUb^ 
jects  within  the  territorial  limits  of  the  author- 
ity leTyinz  the  tax,  and  shall  be  levied  and  col- 
lected vnder  general  laws,  bnt  that  the  cenerHl 
assembly  may  exempt  from  taxation  aucE  prop- 
erty as  shall  best  promote  the  public  welfare, 
does  not  repeal  acts  of  the  iegislatare  exempt- 
ing property  enacted  prior  thereto. 

2.Ber.  Code,  p.  llS,  provides  tliat  aU  the 
real  estate  of  railroad  corporations  within  th>' 
state,  except  such  realty  as  shall  be  included 
within  the  limits  of  the  lights  of  way,  shall  be 
sabject  to  taxation  for  mamcipal  pm'poBea  ia 
the  saaie  manner  as  other  like  pr«pert7  of  in- 
dividuala,  provided,  liowever,  that  any  build- 
ings erected  witliin  the  limits  of  any  such  right 
of  way  shall  not,  by  reason  oif  the  exception 
therein  made,  be  exempted  from  taxation,  al- 
though the  land  oa  which  baiidings  shall  be  lo- 


cated Is  by  the  act  expressly  exempted  there- 
from. Betd,  that  such  act  was  not  repugnant 
te  Const,  art.  8,  f  1,  ao  a*  to  be  void. 

In  banc.  Case  stated  to  superior  court, 
Newcastle  county. 

Action  by  Eugene  M.  Sayers  a^lnst  the 
Wilmington  &  Northern  Railroad  Company. 
Case  stated,  and  opinion  in  favor  of  defend- 
ant certified  to  superior  court 

The  following  case  stated  sufficiently  states 
the  facts  filed: 

(1)  That  the  above^stated  acthm  be  docket- 
ed as  of  the  November  term.  A,  D.  1900,  wltb 
the  same  force  and  effect  aa  if  a  summons 
had  been  regularly  issued,  served  on  the  de- 
fendant, duly  returned,  and  the  appearance 
of  the  defendant  duly  Altered. 

(2)  Tbat  the  defendant,  the  Wilmington  & 
Northern  Railroad  Company,  is  a  corporation 
duly  created  by  and  organised  under  the 
laws  of  the  states  of  Delaware  and  Pennsyl- 
vania, ^and  by  virtue  of  said  legislation  now 
owns  and  operates  a  line  of  railroad  in  the 
states  of  Pennsylvania  and  Delaware. 

(3)  That  a  part  of  said  line  of  railroad,  to- 
gether with  the  several  sidings  and  branches 
used  and  operated  In  connection  with  and 
appurtenant  to  its  said  main  line,  is  located 
within  the  territorial  limits  of  the  aasesa- 
ment  and  collection  district  of  the  city  of 
Wilmington  south  of  Sixth  -^ 

Digitized  by^ 


b?'@bdc^ 


932 


49  ATLANTIC  REPORTER. 


(Dil 


county  of  Newcastle  and  state  of  Delaware, 
as  aforesaid,  whereof  the  said  Eugene  M. 
Sayers,  the  plaintiff.  Is  assessor  and  collect- 
or of  taxes. 

(4)  That  the  said  defendant  has.  by  virtue 
of  sundry  acts  of  the  general  assembly  of  the 
state  of  Delaware,  acquired  and  succeeded 
to  all  the  rights,  privileges,  powers,  and  fran- 
chises granted  to  and  conferred  upon  the 
Wilmington  &  Brandywine  Railroad  Compa- 
ny, the  Delaware  &  Pennsylvania  State  Line 
Railroad  Company,  and  the  Wilmington  & 
Reading  Railroad  Company  by  the  various 
acts  of  the  said  general  assembly. 

(5)  That  so  much  of  the  roadbed  and  right 
of  way  of  the  main  line  of  said  railroad,  and 
the  several  sidings  and  branches  thereof,  be- 
longing to  and  operated  by  the  said  defend- 
ant corporation,  as  Is  located  within  the  ter- 
ritorial limits  of  the  said  assessment  and 
collection  district  of  the  said  city  of  Wil- 
mington south  of  Sixth  street,  has  been  as- 
sessed for  city  purposes  by  the  said  assessor 
and  collector  of  taxes  for  the  present  year, 
A.  D.  1900,  at  a  valuation  of  |114,600,  the 
said  assessment  not  Including  any  buildings 
erected  In  whole  or  In  part  within  the  limits 
of  said  right  of  way  or  roadbed;  and  cer- 
tain real  estate  within  the  said  southern  dis- 
trict, belonging  to  the  said  defendant  corpo- 
ration, has  likewise  been  so  assessed  for  like 
purposes  for  the  same  year  at  a  valuation  of 
1111,000;  and  the  council  of  said  city  of  Wil- 
mington has  laid  and  apportioned  a  tax  upon 
said  assessment  at  and  after  the  following 
rates,  to  wit,  a  tax  at  the  rate  of  100  cents 
upon  every  $100  thereof  as  and  for  a  city 
tax,  and  a  tax  at  the  rate  of  40  cents  upon 
every  1100  thereof  as  and  for  a  school  tax. 
making  in  the  aggregate  a  tax  at  the  rate 
of  $1.40  upon  every  $100  of  said  assessment 
That  the  said  defendant  preferred  Its  peti- 
tion to  the  board  of  assessment,  revision,  and 
appeals  for  the  said  city  of  Wilmington  be- 
fore the  last  day  of  April,  A.  D.  1900,  rep- 
resenting, In  substance,  that  the  said  assess- 
ment of  Its  roadbed  and  right  of  way  was 
without  authority  of  law,  and  requesting 
that  the  said  assessment  be  stricken  off 
the  assessment  list  That,  notwithstanding 
the  aforesaid  application,  the  said  board  of 
assessment,  revision,  and  appeals  for  the 
said  city  of  Wilmington  did  not  so  correct 
its  said  assessment  lists;  and  that  the  coun- 
cil of  Wilmington  caused  to  be  issued  a  du- 
plicate of  the  said  assessment  list  of  the  said 
assessment  and  collection  district  of  the  said 
city  of  Wilmington  south  of  said  Sixth  street, 
containing  the  aforesaid  assessment  «Df  its 
roadbed  and  other  property,  unto  the  said 
Eugene  M.  Sayers,  assessor  and  collector  as 
aforesaid,  with  a  warrant  of  the  said  coun- 
cil annexed  thereto,  authorizing  and  direct- 
ing the  said  assessor  and  collector  to  levy 
and  collect  the  several  taxes  aforesaid,  at 
and  after  the  rates  aforesaid,  from  the  said 
defendant  corporation. 

<6)  That  the  said  roadbed  and  right  of  way 


of  the  said  defendant  is  essentially  Incident 
to  the  exercise  and  enjoyment  of  the  fran- 
chise granted  to  and  invested  In  It  by  the 
laws  of  the  state  of  Delaware  aforesaid,  and 
that  the  right  to  have,  use,  and  occupy  suet 
rights  of  way  as  are  properly  necessary  vn 
der  the  limitations  and  restrictions  of  its 
charter  for  the  maintenance  of  its  main  Itne 
of  railroad,  and  for  the  several  sidings  and 
branches  thereof,  are  In  law  and  in  fact  em- 
bodied in,  and  are  part  of,  the  franchise 
granted  to  and  conferred  upon  It  by  the  acts 
of  the  general  assembly  aforesaid. 

(7)  That  the  general  assembly  of  the  said 
state  of  Delaware  passed  on  March  31.  A 
D.  1887  (Rev.  Code,  p.  115),  an  act  enti- 
tled "An  act  relating  to  taxes  for  county 
and  municipal  purposes,"  which  said  act  is 
as  follows,  viz.:  "Section  1.  That  all  the 
real  estate  of  the  Philndelphia,  Wllmingtoi 
and  Baltimore  Railroad  Company,  and  o( 
all  other  railroad  corporations  within  tliis 
state,  excepting  nevertheless  sach  real  es- 
tate of  each  of  the  said  corporations  as  shall 
be  included  within  the  limits  of  the  rigbts 
of  way,  or  roadbeds  of  their  respectiTe 
lines  of  railroad,  shall  t>e  subject  to  tax- 
ation and  assessment  for  county  and  munic- 
ipal purposes  In  the  same  mannw  as  other 
like  property  of  individuals  is  subject  tbere- 

.to  for  like  purposes,  any  provisions  of  any 
existing  law  or  laws  to  the  contrary  not- 
withstanding. Provided  however  that  auy 
building  erected  in  whole  or  in  part  witbiD 
the  limits  of  any  such  right  of  way  or  road- 
bed shall  not,  by  reason  of  the  excepti'ta 
herein  made,  be  exempted  from  assessmeot 
and  taxation,  although  the  land  upon  wbicb 
building  shall  be  wholly  or  in  part  Iocate<i 
Is  by  this  act  expressly  exempted  there- 
from." 

(8)  That  the  general  assembly  of  the  stacf 
of  Delaware  has  not  enacted  any  law  quali- 
fying or  limiting  the  provisions  In  this  be- 
half of  the  said  act  of  March  31,  18ST. 

(9)  That  no  tax  upon  the  roadbed  and 
right  of  way  of  railroad  corporations  has 
ever  been  collected  in  the  said  state  of 
Delaware. 

(10)  That  the  said  Eugene  M.  Sayers.  as- 
sessor and  collector  as  aforesaid,  has  made 
a  demand  on  the  said  defendant  for  th« 
payment  of  the  sum  of  $3,158.40,  whereof 
the  sum  of  $1,604.40  Is  rated  and  appor- 
tioned upon  the  sum  of  $114,000,  the  valu- 
ation of  the  roadbed  and  right  of  way  afo^^ 
said,  and  whereof  $1,554  is  rated  and  ap- 
portioned upon  the  sum  of  $111,000.  tbf 
aforesaid  valuation  on  cotain  real  estate 
of  the  said  defendant  located  within  tbf 
assessment  and  collection  district  aforesaid 
(which  said  sum  of  $1,554,  less  the  sum  of 
$77.70,  the  legal  rebate  thereof^  has  been 
paid  by  the  defendant);  and  that  the  said 
Eugene  M.  Sayers,  assessor  and  collector  as 
aforesaid.  Insists  on  the  payment  of  tl--^  s;ii.l 
sum  of  $1,604.40,  rated  and  apportionovi  uiko 
the  sum  of  $114,600^  the>  vahiatlon  of  tlie 
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roadbed  or  right  of  way  aforesaid,  with  the 
additional  6  per  cent  added  thereto,  equal 
to  the  sum  of  980.22,  making  the  aggregate 
Bom  demanded  by  said  assessor  and  collect- 
or of  the  defendant  for  the  tax  on  said  road: 
bed  the  sum  of  ^1,684.62,  and  will  attempt 
to  enforce  the  collection  thereof  by  process 
of  law. 

(11)  Section  1  of  article  8  of  the  constito- 
tlon  of  the  state  of  Delaware  ia  as  follows, 
viz.:  "Section  1.  All  taxes  shall  be  uniform 
upon  the  same  class  of  subjects  within  the 
territorial  limits  of  the  authority  levying 
the  tax,  and  shall  be  levied  and  collected 
under  general  laws,  but  the  general  assem- 
bly may  by  general  laws  racempt  from  tax- 
.ition  such  property  as  in  the  opinion  of  the 
t^eueral  assembly  will  best  promote  the  pub- 
lic welfare."  Section  4  of  article  9  of  the 
said  constitution  la  as  follows,  viz.:  "Sec. 
4.  The  rigtts,  privileges.  Immunities  and  es- 
tates of  religious  societies  and  corporate 
bodies,  except  as  herein  otherwise  proTid- 
ed,  shall  remain  as  If  the  constitution  of  this 
state  had  not  been  altered."  Section  18  of 
the  schedule  of  the  said  constitution  is  as 
follows,  viz.:  "Sec.  1&  All  the  laws  of  this 
state  existing  at  the  time  this  constitution 
sbnll  take  effect,  and  not  inconsistent  with 
it,  shall  remain  in  force,  except  so  far  as 
tUey  shall  be  altered  by  future  laws." 

(12)  That  if,  upon  the  facts  above  stated, 
the  court  shall  be  of  the  opinion  that  the 
said  plaintiff  has  the  right  to  collect  from 
the  defendant  the  said  sum  of  ^1,684.62  as- 
sessed as  aforesaid  upon  its  said  roadbed  or 
right  of  way.  Judgment  shall  be  entered  for 
the  plaintiff  for  the  said  sum  of  $1,684.62, 
besides  cost  of  suit;  but,  if  the  court  shall 
be  of  the  opinion  that  the  said  plaintiff  has 
not  the  right  to  collect  from  the  defendant 
the  sum  of  |1 ,684.62  assessed  as  aforesaid, 
Judgment  shall  be  entered  for  the  defend- 
ant for  nominal  damages  and  costs. 

Argued  before  LORE,  C.  J.,  and  SPRU- 
ANCE,  GRUBB,  PUNNEWILL,  and  BOYOE, 
J.T. 

UoI)ert  J.  Harman,  for  plaintiff.  Levi  C. 
Bird  and  Andrew  E.  Sanborn,  for  defend- 
ant 

BOYCE,  J.  The  superior  court  in  and  for 
Newcastle  county,  at  the  November  term 
thereof,  A.  D.  lUOO,  considering  the  questions 
of  law  contained  In  the  case  stated,  which 
was  read  and  filed  In  said  court  on  the  22d 
day  of  December,  the  same  year,  did,  upon 
the  JMnt  application  of  the  parties,  direct 
that  the  some  be  heard  by  this  court.  The 
facta  fully  appear  in  the  case  stated.  The 
real  question  In  controversy  is  whether  or 
not  the  real  estate  of  the  defendant  corpora- 
tion included  within  the  limits  of  the  rights 
of  way  and  roadbeds  of  the  main  line  of  the 
railroad,  and  the  several  sidings  and  branches 
thereof,  belonging  to  and  operated  by  the  said 
defendant  corporation,  and  located  within  the 
ten-ltorial  limits  of  the  assessment  and  col- 


lection district  of  the  city  of  Wilmington 
south  of  Sixth  street  not  including  any  build- 
ings erected  hi  whole  or  in  port  within  the 
limits  of  such  rights  of  way  or  roadbeds,  is 
exempt  from  taxation  for  municipal  purposes, 
under  an  act  of  the  general  assembly,  passed 
at  Dover  on  the  31st  day  of  March,  A.  D. 
1887,  entitled  "An  act  relating  to  taxes  for 
county  and  municipal  purposes"  (Rev.  Code, 
p.  115).  Much  learning  and  ability  are  shown 
by  the  briefs  of  respective  counsel,  and  the 
arguments  made  at  the  hearing  of  this  cause 
were  int^eetlng  and  instructive.  Several 
ImportanlL  questions  have  been  raised  for  our 
consldemnon,  but  it  is  quite  manifest  to  the 
court  that  It  Is  unnecessary  to  consider  more 
than  the  intent  of  the  framers  of  the  consti- 
tution to  be  gathered  from  the  language 
employed  hi  section  1,  art  8,  Const  1887, 
and  the  effect  of  section  18  of  the  schedule, 
thereto  annexed,  upon  the  exemption  clause 
contained  in  the  said  act  of  assembly.  Sec- 
tion 1  of  said  act— being  all  the  body  thereof 
—provides:  "That  all  the  real  estate  of  the 
Philadelphia,  Wilmington  and  Baltimore  Rail- 
road Company,' and  of  all  other  railroad  cor- 
porations within  this  state,  excepting  never- 
theless such  real  estate  of  each  of  the  said 
corporations  as  shall  be  Included  within  the 
limits  of  the  rights  of  way,  or  roadbeds  of 
their  respective  lines  of  railroad,  shall  be 
subject  to  taxation  and  assessment  for  county 
and  municipal  purposes  in  the  same  mannei- 
as  other  like  property  of  individuals  Is  sub- 
ject thereto  for  like  purposes,  any  provision!) 
of  any  existing  law  or  laws  to  the  contrary 
notwithstanding.  Provided  however  that  any 
building  erected  In  whole  or  in  part  with& 
the  limit  of  any  such  right  of  way  or  roadbed 
shall  not  by  reason  of  the  exception  herein 
made,  be  exempted  from  assessment  and  tax- 
ation, although  the  land  upon  which  building 
shall  be  wholly  or  In  part  located  is  by  this 
act  expressly  exempted  therefrom."  Section 
1,  art  8,  of  the  constitution  provides:  "All 
taxes  shall  be  tmiform  upon  the  same  class  of 
subjects  within  the  territorial  limits  of  the 
authority  levying  the  tax,  and  shall  be  levied 
and  collected  tmder  general  laws,  but  the 
general  assembly  may  by  general  laws  ex- 
empt from  taxation  such  property  as  in  the 
opinion  of  the  general  assembly  will  best  pro- 
mote the  public  welfare."  It  Is  contended.  In 
substance,  on  the  part  of  the  plaintiff,  that 
the  exemption  part  of  said  section  of  the  con- 
stitution 1b  prospective  In  Its  operation;  that 
the  constitutional  provision  itself  does  not 
exempt  any  property  whatever  subject  to  tax- 
ation; that  it  has  had  the  effect  to  repeal 
all  exemption  laws  existing  at  the  time  of  the 
adoption  of  the  present  constitution:  and  that 
since  then,  so  far  as  exemptions  are  con- 
cerned, it  has  required  aiBnnative  action  by 
the  legislature  expressly  exempting  from  tax- 
ation such  property  as,  hi  the  opinion  of  the 
general  assembly,  will  best  promote  the  public 
welfare.  It  is  true  that  the  exemption  part 
of  said  section  of  the  constitution  was  de- 
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aisMd  to  operate  prcMpectively,  bnt  we  Call 
ta  see  h«w  it  can  be  so  ooDStmed  u  to  render 
existing  exeinptJons  from  taxatloB  at  the  time 
of  tta«  adepttea  of  tbe  oonstitntiMi  Bugatory. 
Xbere  Is  aotbiag  tn  the  language  of  the  piorl- 
flh»  itaeU  wbieh  ertnces  any  intent  oa  tbe 
part  of  tbe  framen  oi  the  conetltatian  to 
abollab  or  withdraw  tbe  then  existing  exemp- 
tians.  The  right  to  make  certain  exemptions 
from  taxation  has  always  been  recogolzed 
in  this  state  as  a  rigbt  incident  to  legisla- 
tlTV  authocity,  and  tbe  exemption  part  of 
aald  eonstltoUonal  provision,  while  expressly* 
granting  t»  tliie  legislature  tbe  authority  by 
general  lavs  to  exempt  from  taxation  aocb 
property  as,  in  their  opinion,  will  best  pto- 
Diote  tbe  pahUc  welfare,  is  no  more  than  a 
recognition  in  the  organic  law  of  a  right 
which  bj0  existed  here  immemoclaUy.  And, 
unless  it  should  manifestly  appear  that  tbe 
said  coaatitutional  provision  was  deslcaed  to 
operate  opoa  existlag  exemption  laws  as  a 
repeal  thereof,  we  are  wlthont  warrant  to 
give  tbe  said  pcovialoD  a  positive  operation 
for  tbe  pnrpose  of  effecting  snch  repeaL  To 
give  the  said  provision  sucb  a  construction.  It 
should  dearly  and  liiimlstakably  appear  fr<Hn 
tbe  langaage  onployed  therein,  or  elsewhere 
in  tbe  constltutloa,  that  tt  was  the  purpose 
of  the  framers  thereof  that  it  should  operate 
as  a  repeal  of  existing  exemptions.  There 
seems  to  be  a  total  absence  of  any  such  Intent 
or  design,  and  we  may  reasonably  assume 
that,  if  such  bad  been  the  purpose  of  the 
members  of  the  convention,  langaage  fully 
expressive  of  such  an  Intent  would  have 
beea  employed.  It  is  conceded  that  tbe  ex- 
emption clause  contained  in  the  said  act  of 
18S7  was  not  an  eacess  of  legislative  autbor- 
tty  under  the  old  constitntiou,  and  that  it 
would  be  OMnpetent  for  tbe  leglslatiire  to 
pass  the  same  act  under  tbe  pccs^it  constltB- 
tlan;  and  tiiere  can  be  no  dotibt  ttmt  this  eoa- 
cefslan  is  true.  It  Is  elementary  that  an  act 
of  the  legislature  which  is  valid  coattones  in 
force'  and  operation  until  repealed  by  a  raboe- 
qneait  act;  and  likewise  tbat  tbe  cuorta  may 
not  pFanonnee  an  act  of  tbe  leglalatoce  ia- 
valid,  exeept  it  be  plainly  repugnant,  either 
expressly  or  impliedly,  to  the  fundamental 
law.  We  da  not  find  tbat  tbe  said  act  of  lti87 
lifls  been  repealed  by  any  snbsequeut  act  of 
the  legUKtnre,  but,  o&  tbe  contrary,  it  is  ad- 
mitted in.  tbe  case  stated  that  it  has  not  been 
so  repeated.  We  have  already  said  tbat  it 
was  not  repealed  or  rendered  inoperative  by 
sectioa  1,  art.  8,  of  the  constitution.  It  only 
remalna  1»  Inquire  whether  it  la  repugnant  to 
or  inconsistent  with  tbe  constitution.  We 
ttave  said,  in  effect,  tbat  tt  would  have  been 
competent  for  tbe  leglriatnre  at  any  time 
since  tbe  sjdoption  of  the  present  oanatitutlon 
to  have  re-enacted  the  act  of  188T.  And  it 
seems  to  as  (jnite  obvious  that,  if  the  existing 
■tatute  may  be  re-enacted  wltiiout  viotatlag 
aomie  pi»hlbUloa  of  the  constttntlon,  either 
express  or  bnplled,  tken  there  is  no  repng- 
uancy  between  tbe  act  and  tlie  esDatttntiea; 


aad.  this  being  bd^  the  act  la  not  imeonattto- 
tloaal.  and,  not  having  been  repealed.  It  eon- 
ttauies  la  full  force  and  operatloa. 

Again,  tbe  eooBtitatlon  did  wit  render  bi- 
opetative  and  void  sxisttng  itfatntMi  at  tte 
time  of  its  adoption,  not  iocMsisteiit  wltt  It 
but,  on  tiie  coatrary,  sncb  staitutea  woe  to 
remain  in  force  until  changed  by  fataee  legit- 
tatioa,  as  expressly  provided  by  secMoa  IS  of 
the  schedule,  which  rends:  "AH  tbe  lavs  tt 
this  KUte  existing  at  He  time  tbto  eonstldi- 
tlon  shall  take  tf  ect,  and  ast  laeonalaieat 
with  it,  shall  mtaalM.  in  force,  except  ao  fii 
as  tbey  shall  be  altered  by  fatuic  lavra."  Tke 
said  act  of  1887  not  being  IccondBtcnt  wtth 
tbe  present  coBatitotlon,  the  aaH  sbcUoii  et 
the  sehedale  alone  preserved  It,  asid  easitlBstd 
it  in  force,  subject  to  the  win  of  the  legids- 
tnre.  The  opinion  of  ffals  court,  therefore,  is 
tbat  tbe  act  entitled  "An  act  relattaig  to  taxes 
for  county  and  municipal  purpoSes."  paascd 
at  Dover  tbe  3l8t  day  of  March.  A,  D.  Wg:. 
being  chapter  241,  18  Laws  Del.  (Her.  Code. 
p.  116),  remains  In  force,  and  tb&t  t>y  rea- 
son thereof  tbe  real  estate  ef  the  defead- 
ant  corporation,  induded  within  tbe  limits 
of  tbe  rights  of  way  and  roadbeds  of  tbo 
main  line  of  tbe  railroad,  and  the  several  sid- 
ings and  branches  thereof,  bekmslng  to  and 
operated  by  the  said  defendant  corporatioD. 
and  located  within  tbe  territ«n'ial  llmlta  of  tii« 
assessment  and  collection  district  of  the  dtj 
of  Wilmington  south  of  Rixth  street,  not  in- 
cluding any  building  erected  In  wbole  or  in 
part  within  tie  Mmltz  of  such  risbts  of  way 
or  roadbeds,  is  exempt  trxitn  t&xatioo  tor 
municipal  purposes  under  tbe  said  act,  and 
tbat  tbe  plaintiff  has  not  the  rigbt  to  coBkt 
from  the  defendant  tbe  amcmnt  of  tbe  said 
tax  set  forth  In  tbe  case  stated.  It  Is  ordered 
tbat  this  opinion  be  certified  to  the  said  sa 
perlot  court  for  Newcastle  coanty. 


PERKIXS  V.  BU^tfES. 

(Supreme  Ckinrt  of  Pennsylvania.    Jnly  17. 

ISOl.) 

BXBCtlTOHS  JOrO  ADKINISTRA'PORS  —  DECE- 
DENT'S NOTE— EVTDENCB— FINANCIAL.  COS- 
DITION  OF  PARTIES— ADMISSION  OP  EXECC- 
TION— AFFIDAVIT  OP  DEFENSE. 

1.  Where,  in  an  action  against  an  execctMi 
on  notes  allegred  to  have  been  execnted  br  tbe 
testator,  tiiere  was  no  allegatioa  nar  evideaiy 
of  any  frand  in  procaring  the  aoCea,  it  wn^ 
not  error  to  exclooe  evidence  of  the  fingm-u! 
condition  of  the  parties  at  the  time  of  die  ex- 
ecution of  tbe  notes. 

2.  In  aa  actioa  against  an  ezccstor  Ok  nates 
alleged  to  have  t>ecn  executed  by  the  testatci. 
it  was  error  to  receive  in  evidence  plaintiff' '^ 
statement  of  the  debt,  not  swam  to  by  him. 
which  cottsisted  of  copies  of  the  notes,  and  the 
statement  t^t  the  dcTeased  promiaad  to  pa.^ 
the  same  to  the  plaintifC  bat  did  not  do  so. 

3.  The  rule  that  in  actions  fonnded  on  a 
note,  a  copy  of  wilicb  shall  have  been  Sled  it 
the  time  of  filing  the  statement,  the  czeeatioa 
of  tbe  same  shall  be  takea  as  adisitted.  vaief 
the  defendant  shall  ieny  its  execntios  on  oati:- 


doea  not  apply  to  auita  against  aa  azecatsr  ( 
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Appeal  firom  ooort  of  eomiaiHi.  pleas,  Ceu»- 
ford  comity. 

Action  by  C.  D.  PerMM  asalasC-  Perter  <1 
Humes,  executor  of  the  estate  of  asfthem^  B. 
Humes,  daoeased,  on  boIbs  aileged.  to  have 
been  executed  \xf>  the  deceased,  but  tile'  sb- 
ecntlon  of  whlcb  was  denied  by  tbe  execritae, 
who  offered  to  prove  that  at  tbe  time  the 
notes  were  alleged:  to  Imtb:  bcea  azeontml  the 
plaintiff  was  In  poor  financial  clbcnmsBBBCBK. 
and  had  been  for  a  nnmbesr  of  years,  and 
that  the  deceased  had  mooey  or  dfeposU;  fai4 
was  not  engaged  Is  amy  buednea*  neqalobig 
the  use  of  money.  This  evldfence'  was  e»- 
eluded,  and  aselsned  a»  errer  DeAsBdant 
also  excepted  to  the  Introduction  In  eviBimee 
of  the  statement  of  claim  fllad  agateBt  the 
estate  without  proof  of  the  eammtlDn  attkt 
notes,  which  wece  admitted  under  ebjeetloa. 
From  a  judgment  In  fwwr  of  tile  jtoliitlff, 
the  defendant  appeals.    Reversed. 

George  F.  Davenport  and  Thomas  Boddy, 
for  appellant.  Thomas  J.  Prather,  George 
W.  Hasklns,  and  John  a  McCUntock,.  toe  ap- 
pellee. 

BROWN.  J.  There  was  xto  aUecpAtloa  by 
the  appelEuit  of  any  fraud  oa  the  part  of  ttte 
appellee  In  connection  with  the  executlwi 
and  delivery  of  tbe  notes  upon  which  this 
suit  was  brought,  and  th^B  was  no<&vldeiwe 
to  cast  snaplolon  upon  hds  conduct,  la  pio- 
curlng  them.  Whether  tbey  were  gives  far 
loftna  made  at.  tbe  time  of  tkelc  execution,  or 
In  renewal  of  others  that  had  been  s»  glvea, 
made  n»  dUEereace  In  the  liability  af  the 
estate  of  the  deceased  to  pay  them;  and.  the 
offers  which  woe  the  subject  of  the  aeoond 
and  turd  assla^mentB,  to  show  the  peonoiary 
olrcumstanccs  of  the  parties,  werei  lirelevaBt, 
and  calculated  oaly  to  mMead  the  Jury.  If 
there  had  been  any  evidence  of  fraud  In  pro- 
curing tbe  notes,  the  ofBers  ou^it  to  ha^e 
been  allowed.  Aa  there  wa»  noBre,  ttiey  weoe 
properly  refused.  Hartmen  v.  Shaffer,  li 
Pa.  312.  "But  anneiy  It  la  not  to  be  Interned 
ilrom  this  that  wherever  a  pMntiff  brin«B  aa 
action  for  goods  sold  and  deUvered,  or.  men^ 
lent  and  advanced,  or  paid,  laid  out;  and  «B- 
pended,  that  It  ]» competent  to  the  defendaiit 
to  give  evidence  of  the  pecuniary  Inability  gf 
the  plaintiff,  and  thus'  raise  an  laaue-  emliiely 
collatoEaL  What  legltUnatft  Infeuence  in 
such  a  case  can  be  drawn  from  tbe  loael- 
vency  of  the  plalntUT?  Men  heaTlly-  Indebli- 
ed,  and  even  beeping  their  creditors  at  bay, 
often  have  large  transactions  In  botrDwlng 
and  laidlng,  and  are.  posaessed  of  consldersr 
tde  sums  of  mon^.  It  tbe  defendant  Is  al- 
lowed to  show  that  the  plaintiff  owes  debts 
which  he  does  not  pay,  tlte  plaintiff  may  cer- 
tainly rebut  the  evidence  by  showing  ttant 
be  has  a  good  defense  to  them.  Thus,  io- 
numerahie  collateral  Issues  might  be  Intro- 
duced. The  case  below  vaa  not  a  case,  so 
far  as  appears,  In  which  any  issue  of  fraud 
was  raised.    The  fraud  which  the  defendant 


alleged  was  singly  that  of  setting  up  an  nn- 
DsHBded  claim.  The  same  fraud  could,  with 
etgiBl  proprletgr,  be  alleged  lu  every  action." 
Woods.  V.  Gummcvt,  67  Pa.  136. 

Tike  first  assignment  of  error  must  be  sua- 
tKlB«d.  Even  if  the  appellee  was  not  re- 
^Kidred.  to  prove  ths  execution  of  the  notes,  be- 
aahss,  aa  he  eostended,  the  appellant  had  not 
dientad  under  oath,  as  required  by  the  rule 
tt  oemrt,  that  they  bore  the  genuine  slgna- 
tancB  of  the  deceased,  the  admission  of  the 
pl«dntlff*a  statement  as  a  piece  of  evidence 
In  tba  aauBtt  was  as  novel  as  it  was  clearly 
wroBs,  The  purpose  ef  oflerii%  it  was  said 
by  ttcr  plaintiff  to  prove  the  execution  of  the 
notaa  If  their  execution  was  admitted,  no 
pmof  was  Bequlred;  It  It  was  not  admitted, 
tlie  plaintiff  oould  not  offer  them  In  evidence 
until  he  had  pitoiteriy  shown  that  they  had 
been  signed  by  the  deceased.  Plahitifl's 
stBtsmaitr  offered  in  evidence,  contained  cop- 
ies of  tbe  notes,  and  was  signed  by  counsel, 
but  not  even  sworn  to  by  the  plaintiff.  It 
alleged  that  "Sythera  B.  Humes,  during  her 
lifetiaae,  promised  ts  pay  the  same  to  the 
plahitlff;  but  did  not  do  so."  All  of  this  was 
read  to  the  Jury,  and  naturally  regarded  by 
theH  as  legitimate  evidence  of  the  liability 
of  the  decedent.  It  Is  hardly  re<]ulred  of  us 
to  soy  that  we  cannot  conceive  how  an  offer 
of  a  stBtemcnt  like  this,  even  In  a  contest 
between  living  parties,  could  t>»  seriously 
made'  asevldcnce  of  the  defMidant's  liability; 
but;  wlien  It  is  admitted  and  read  to  a  Jury 
t|^  fix  the  UabUlty  of  the  estate  of  tite  dead 
to  a  Uvlng-  plaintiff,  the  court's  sanction  of 
it  aS'  evidence  Is  glaring  error.  The  rule  un- 
der wbloh  the  appellee  now  contends  he  was 
not  required  te  prove  the  execution  of  the 
notes  is  as  follows:  "In  actions  founded  up- 
on deed,  twnd,  note,  bill,  recognizance,  mort- 
gage, assignment,  or  other  instrumoit  Of 
WDttlng,  for  the  payment  of  money  or  the 
perflonnance  of  stipulated  duties,  a  copy  of 
whleb  shall  have  been  filed  at  or  before  the 
tlins.  at  filing  the  narr.  or  statement,  the  ex- 
ecution of  such  paper  or  writing,  including 
the  handwriting  of  drawer,  acceptor,  or  In- 
doracc  ttereof,  shall  be  taken  as  admitted 
oD  the  trial,  unless  the  defendant  or  some 
eoe  hi  his  b^alf  shall  deny  its  execution  on 
oatli  within  tbe  time  prescribed  tor  filing 
afliainitB  of  deCenae."  The  enforcement  of 
this  role' against  an  executor  is  practically  to 
require  him  to  file  an  affidavit  of  defense 
wbcB  sned  upon  some  written  instrument 
alleged  to  hav«  been  ncecuted  by  the  testa- 
tor, but  we  have  held  that  he  la  not  required 
to  file  an  affidavit  of  defense  In  a  suit  on 
any  contract  made  by  his  decedent  where 
tbe  cause  of  action  arose  before  the  letter's 
death.  Mutual  Life  Ins.  Co.  of  New  York  v. 
Tenan,  186  Pa.  239,  41  Atl.  689.  "In  many, 
perha^  in  all,  the  Judicial  districts  where 
rules  of  court  In  the  absence  of  statutory 
provtalon,  have  required  specific  defenses  to 
be  set  out,  actions  against  executors  and  ad- 
ministrators have  been  expra^ly  exempted 
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from  their  operation.  Where  the  practice 
has  been  regulated  by  statute,  such  actions 
have  uniformly  been  held  not  to  have  been 
within  the  legislative  Intention.  Such  a  con- 
atructlon  is  indispensable  to  protect  Interests 
that  trould  be  otherwise  defenseless,  and  to 
afford  security  to  creditors,  distributees,  and 
heirs.  In  no  ordinary  case  would  it  be  pos- 
sible for  a  personal  representative  to  set  out 
on  oath  in  specific  detail  the  nature  and  In- 
cidents of  a  transaction  to  which  his  dece- 
dent bad  been  a  party  and  to  which  he  was 
a  stranger.  A  dead  man's  estate  would  be  in 
utter  peril.  If  a  creditor  could  convert  his 
demand  into  a  Judgment  upon  no  proof  other 
than  the  statement  of  his  claim  filed  at  the 
commencement  of  his  suit.  And  yet  a  rule 
that  would  require  an  affidavit  from  an  ex- 
ecutor or  administrator  would  work  Just  that 
result"  Seymour  v.  Hubert,  83  Pa.  340. 
The  Judgment  here  was  obtained  by  the  read- 
ing of  the  plaintiff's  statement  of  his  cause 
of  action,  and  the  alleged  promise  of  the  de- 
cedent therein  contained,  and  not  even  on 
the  notes  themselves;  for,  though  produced, 
they  do  not  appear  to  have  been  offered  In 
evWence. 

In  a  suit  on  an  alleged  contract  made  by 
a  decedent,  the  proof  of  liability  should  be 
express.  In  many  cases  the  personal  repre- 
sentative may  know  that  It  exists,  and  that 
no  salt  to  needed  to  enforce  It  In  others 
he  may  not  know,  even  In  the  face  of  ap- 
parent written  obligations  of  the  decedent, 
but  may  have  Just  suspicion  as  to  their  gen- 
uineness, and  feel  that  the  holder  of  them 
onght  to  be  put  to  proof  of  their  execution, 
even  though  he  himself  might  not  be  willing 
to  deny  It  under  oath.  He  might  even  have 
a  belief  that  the  obligations  are  not  genuine, 
and  yet  probably  be  unwilling  so  to  swear. 
Every  safeguard  should  be  thrown  around 
the  estates  of  the  dead,  whose  lips  are  seal- 
,ed,  and  no  statute  or  rule  of  court,  unless  by 
Its  express  words,  should  ever  be  held  to 
apply  to  an  executor  or  administrator  In  Its 
requirement  of  a  denial,  under  oath,  of  lia- 
bility In  advance  of  legitimate  proof  of  the 
same.  No  one  representing  the  dead  should 
l>e  called  upon  to  speak  until  first  spoken  to 
and  confronted  with  proper  proof  of  liability. 
An  executor  ought  not  to  be  embraced  within 
the  rule  referred  to,  and.  In  saying  that  be 
Is  not,  we  simply  reaffirm  our  utterances  as 
to  the  exemption  of  personal  representatives 
of  the  dead  from  rules  requiring  affidavits 
of  defense.  The  Judgment  of  the  court  be- 
low Is  reversed,  and  a  venire  facias  de  novo 
awarded. 


In   re  SHALLOROSS'  ESTATE. 

(Supreme  C!ourt  of  Pennsylvania.    July  17, 

1901.) 

WILL— CONSTRUCTION— "SURVIVOR"— PER- 
PETUITIES. 
1.  Under  a  will  giving  the  estate  In  trust  for 
minor  children  till  they  respectively  arrive  at 


age,  or  the  "survivor"  of  them,  with  provi^ioB 
for  the  payment  of  so  much  of  the  income  of 
th^r  respective  shares  as  is  necessary  for  theii 
maintenance  and  education,  with  a  codicil  pt>»- 
viding  that,  whereas  the  estate  has  been  giv<-a 
to  hold  In  trust  and  pay  to  said  children  whea 
they  respectively  arrive  at  age,  testator  wishes 
to  make  the  time  of  payment  25  year*  of  age, 
the  word  "surviTor"  is  to  be  referred  to  tLi 
death  of  testator. 

2.  While  a  will  giving  property  in  tmst  f'>r 
minors  till  they  are  of  age  is  valid,  a  co<li'-il 
postponing  the  payment  till  they  are  25  yuan 
old  is  Void,  as  against  the  rule  of  public  p-.il- 
Icy  forbidding  restraint  in  the  use  or  di*i>"!- 
tion  of  property  in  which  only  the  beneficiarr 
has  an  interest. 

Appeal  from  orphans'  court  Pliiladel|ihi3 
county. 

In  the  matter  of  the  estate  of  Lewis  Shall- 
cross,  deceased.  From  a  decree  confirming 
adjudication  and  distribution  on  the  account 
of  Amos  O.  Shallcross,  trustee,  be  appeals. 
Affirmed. 

Lewis  Stover,  for  appellant  Sanmel  Wake- 
Ilng,  for  appellees. 

POTTER,  J.  The  trust  estate  In  contr> 
versy  was  created  under  the  will  of  Lewis 
Shallcross,  In  the  following  words:  '^tcm.  I 
give,  devise,  and  bequeath  unto  nay  said  ex- 
ecutors hereinafter  named,  and  the  survivor 
of  them,  the  one  full  equal  half  part  or  share 
of  my  estate,  both  real  and  personal.  In  trc5t 
for  the  minor  children  of  my  son  Lewis  W. 
Shallcross  until  they  respectively  arrive  at 
lawful  age,  viz.  Omar  Shallcross.  J«inle  C. 
Shallcro&s,  Ida  V.  Shallcross,  Norman  Shall- 
cross, Ethel  Shallcross,  Lewis  Shallcross,  Jr, 
and  Amos  G.  Shallcross,  Jr:,  or  the  Borvivor 
of  them,  or  the  heirs  of  such  mirvlvor,  share 
and  share  alike.  And  I  hereby  appoint  my 
son  the  said  Amos  C.  Shallcross  guardian  of 
said  minor  children.  He,  the  said  Amos  C 
Shallcross,  to  have  fnll  power  and  anthority 
to  pay  the  Income  arising  from  their  respec- 
tive shares  as  aforesaid,  or  so  mnch  thert.xif 
as  may  be  necessary  for  the  maintenance  and 
education  of  said  minor  children."  To  which 
was  added  a  codicil:  "Whereas,  In  and  by  my 
above  will  I  have  given  my  executors  and 
trustees  one  eqnal  half  part  of  my  estate,  to 
be  held  by  them  in  trust  etc.,  and  to  pay  to 
the  children  of  my  son  Lewis  W.  Shallcross 
when  they  respectively  arrive  at  lawful  age. 
I  wish  now  to  make  It  twenty-five  years  of 
age.  Item.  I  now  order  and  direct  my  said 
executors  and  trustees  to  hold  In  trust  as 
aforesaid  the  one  equal  half  part  of  my  estate 
for  the  use,  etc.,  of  the  children  of  my  said 
son,  Lewis  W.  Shallcross,  and  to  pay  them 
the  principal  as  aforesaid  when  and  as  soon 
as  they  shall  severally  attain  to  the  age  of 
twenty-five  years,  hereby  ratifying  and  con- 
firming my  aliove  will  In  all  other  reBpects." 
Tbe  question  In  this  case  Is  as  to  the  nse  of 
the  word  "survivor."  If  It  is  to  be  referred 
to  the  death  of  the  testator,  the  adjudication 
In  the  orphans'  court  was  correct  and  should 
be  confirmed.  The  rule  Is  well  settled  hi 
Pennsylvania  that  the  peii^  of  survivorship 
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1«  to  be  taken  aa  tbe  death  of  tbe  testator,  un- 
less a  contrary  Intent  is  apparent  A  careful 
consideration  of  the  will  falls  to  show  any 
bucb  intent  Upon  the  contrary,  the  language 
of  the  codicil  seems  to  Indicate  clearly  the 
Intention  of  the  testator  to  give  to  tbe  chil- 
dren of  his  son  Lewis  W.  Shallcross  the  one 
equal  half  part  of  his  estate.  All  the  grand- 
cliildren  who  were  thus  made  the  objects  of 
the  testator's  bounty  did  surrlve  him,  anck 
their  interests  hi  tbe  estate  vested  and  be- 
came absolute  at  hia  death.  The  trust  which 
was  created  for  tbe  grandchildren  during 
their  minority  was  good,  but  tbe  subsequent 
provision  of  the  codicil,  postponlug  the  pay- 
ment until  they  severally  attained  the  age  of 
25  years,  was  void,  as  contrary  to  the  rule 
of  perpetuities.  The  Interest  of  Jennie  C. 
Shallcross  In  the  estate  was  vested  in  her  at 
tbe  death  of  the  testator,  and,  she  having 
died  at  tbe  age  of  22  years,  her  share  In  tbe 
estate,  together  with  Its  accumulations,  was 
properly  awarded  to  her  mother,  under  tbe 
intestate  laws.  While  it  was  evidently  tbe 
wish  of  tbe  testator  to  postpone  the  payment 
of  tbe  bequests  to  tbe  grandchildren  until 
they  atalned  tbe  age  of  25  years,  yet  this  de- 
sire cannot  be  upheld,  as  It  is  against  the 
rule  of  public  policy  forbidding  restraint  in 
the  use  or  disposition  of  property  In  which  no 
one  but  the  beneficiary  has  any  interest.  The 
assignments  of  error  are  all  overruled,  and 
tbe  decree  of  the  court  below  Is  affirmed. 


HOUSB  T.  NORTHWESTERN  LIFE  ASSUU. 

CO. 

(Supreme  Court  of  Pennsylvania.    July  17, 

1901.) 

INSURANCE— DESIONATION  OF  BENEFICIARY- 
APPLICATION— CERTIFICATES  —  INTENTION. 
Insured  in  his  application  for  membership 
and  for  increased  benefits  wished  the  money  to 
be  paid  to  his  "devisee,"  and  at  the  time  of  the 
last  application  he  had  executed  his  will,  in 
which,  after  provision  for  debts,  he  "eave,  de- 
vised, and  bequeathed"  the  rest  of  his  estate 
to  his  wife.  Subsequently  he  applied  for  leave 
to  exchnuKe  his  certificates  of  membership  for 
a  ceitificate  with  benefits  payable  "to  the  dev- 
isees under  my  will,  or,  in  case  of  their  deiitb, 
to  my  heii-s  at  law."  The  certificate  provided 
that  the  money  was  payable  to  his  devisees,  or, 
if  no  will  "specifically  bequeathing"  the  bene- 
fits, then  to  tbe  heirs  at  law.  Held,  that  not- 
witlistandin{;  such  provision,  and  that  there 
was  no  specific  bequest  of  the  insurance  mon- 
eys, tbe  plain  intention  and  assent  tbot  the 
wife  should  receive  the  benefit  should  govern. 

Appeal  from  court  of  common  pleas,  Phila- 
delphia county. 

Action  by  Patla  S.  Rouse,  executrix, 
against  tbe  Northwestern  Life  Assurance 
Company.  Prom  a  Judgment  on  case  stated 
on  Interpleader  awarded  between  said  Patla 
S.  House  and  Jessie  House  and  others,  heirs 
at  law,  said  Patla  S.  House  appeals.  Re- 
versed. 

John  O.  Johnson,  for  appellant  Joseph 
MacGregor  Mltcbeson,  for  appellee. 


BROWN,  J.  On  April  29,  1885,  6«<mBe 
House,  deceased,  the  husband  of  appellant, 
made  application  for  membership  In  tte 
Northwestern  Masonic  Aid  Association,  now 
tbe  Northwestern  Life  Assurance  Company. 
On  September  16,  1891,  he  made  appiicatkM 
for  Increased  benefits.  In  each  of  these  ap- 
plications. In  reply  to  the  question,  "Ta 
whom  do  you  desire  the  money  to  be  paid  hi 
case  of  death?"  the  answer  was,  "To  ny 
devisee."  At  the  time  of  the  second  appUea- 
tion  he  bad  executed  his  will.  In  which,  after 
a  direction  for  the  payment  of  debts  and 
funeral  expenses,  there  Is  the  foUowlns 
clause:  "Second.  I  give,  devise,  and  beqneatk 
all  the  rest  residue,  and  remainder  of  waj 
estate,  real  and  personal,  to  my  wife,  Patia 
S.  House,  absolutely."  Subsequently,  am 
March  22,  1892,  he  applied  to  the  assoclatioM 
for  leave  to  surrender  the  certificates  of 
membership  granted  him,  and  to  have  IssuedL 
in  lieu  thereof,  "a  certificate  as  provided  tm 
sections  8  and  9  of  article  4  of  the  by-Iawa. 
with  the  benefits  payable  as  follows:  To  tbe 
devisees  under  my  will,  or.  In  case  of  their 
death,  to  my  heirs  at  law."  In  pursuance 
of  the  last  application,  the  association,  oa 
April  1,  1892,  issued  a  certificate  in  tbe  8iia» 
of  $10,000,  to  which  copies  of  the  first  two 
applications  were  annexed.  The  certificate 
contained  the  following  provision:  "Tlic 
Northwestern  Masonic  Aid  Association,  i» 
consideration  of  the  payment  of  the  required 
membersbip  fee,  and  the  representatlona, 
agreements,  and  warranties  made  to  it  in 
tbe  application  of  Oeorge  House,  •  •  • 
does  promise  and  agree  to  pay  [tbe  said 
sum]  to  bis  devisees,  or.  If  no  will  speclficaUj 
bequeathing  the  benefits  which  shall  be  pay- 
able on  account  of  this  certificate  shall.  aiH 
pear  and  be  brought  to  tbe  Icnowledge  of  this 
association  within  sixty  days  after  tbe  deatli 
of  tbe  said  insured,  then  to  the  heirs  at  law 
of  said  insured."  Both  House  and  the  asso- 
ciation used  the  terms  "devisee,"  "devisees," 
and  "heirs  at  law"  in  tbelr  popular,  and  not 
their  technical,  sense,  and  the  manifest  In- 
tention of  the  parties  to  the  contract  was 
that  the  benefits  should  be  paid  to  such  per 
son  or  persons  as  House  might  name  as  tlie 
beneficiaries  In  his  wUL  On  the  part  of  tlw 
appellant  It  Is  contended  that  as  her  bm- 
band  gave  her  bis  «ntlre  estate  after  tlie 
payment  of  bis  debts,  she  is  to  be  considered 
as  bis  devisee,  as  contemplated  in  tbe  ap- 
plications and  certificate,  and  entitled  to  re- 
ceive the  entire  fund  paid  Into  court  by  the 
company.  The  learned  Judge  below  was  of 
the  opinion  that  "it  was  Mr.  House's  desire 
and  Intention  that  his  wife  should  get  tbe 
entire  benefits  arising  from  the  certificate  of 
membersbip."  In  this  we  fully  agree  witb 
him;  "but"  he  adds,  "the  language  of  tbe 
contract  seems  to  us  to  be  too  explicit  and 
clear  to  enable  this  purpose,  if  it  existed,  to 
be  effected."  In  this  conclusion  we  cannot 
concur.  In  each  of  the  applications  the  der* 
Isee  or  devisees  of  tbe  applicant  were 
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«d  as  tbe  penMn  or  pecsons  to  whom  tbe 
benefits  should  be  paid,  and  In  tbe  last  one 
ttiey  were  to  be  paid  "to  the  devisees  under 
ray  wUl,  or.  In  caae  of  their  death,  to  my 
kolm'at  law."  Tbe  aaaodatlon  agreed  to  psy 
Ms  drrteees,  adding  tlie  fbllowlng  words, 
which,  in  tbe  judgment  of  tbe  court  below, 
defeated  the:  Intention  of' the  deceased:  "Or, 
tf  no  will  apeolflcaU^'  bequeathing  the  bcne- 
flts  which  lAall  be  payable  on  account  of 
tbla  certificate  shall  appear  and  be  brought 
to  the  knowledge^  of  this  asaoeiatlon  within 
■Izty  days  after  the  death  at  the  aaid  in- 
sured, then  to  the  heirs  at  law  of  said  In- 
sared:"'  The  manifest  intention  of'  both  par- 
ties to  this  contract  for  the  payment  of  bene- 
fits was  that  House  should,  by  his  'wlu,  name 
the  parties'  to  receive  them.  But  by  the  will 
he  conid  not  dispose  of  the  benefits  as  part 
of  his  estate;  for  they  were  not  his  property, 
and  could  not  become  such  in  his  lifetime. 
Hodge's  Appeal,  8  Wkly.  Notes  Cas.  200;  In 
re  Anderson's  Estate.  86  Pa.  202.  They 
were  to  be  disposed  of  according  to  the  terms 
of  the  certificate  of  memberslilp,  which  must 
be  read  In  connection  with  the  application  to 
learn  what  was  the  intention  of  the  parties 
to  the  contract,  and  the  right  reserved  by 
and  gtven  to  House  was  simply  to  name  In 
Ms  will  the  person  or  persons  to  whom  tbe 
money  should  be  paid.  The  will,  as  sucb. 
did  not  and  could  not  pass  the  benefits,  for 
it  passed  only  what  belonged  to  the  testator. 
It  was  simply  designated  by  the  parties  to 
this  beneficial  contract  as  the  place  where 
the  names  of  the  beneficiaries  cotdd  be 
found.  If  the  holder  of  the  certificate  saw  fit 
to  Insert  them.  Inasmuch  as,  in  the  applica- 
tions, the  devisee  or  devisees  of  the  appli- 
cant were  named  by  him  as  such  benefid- 
artes,  and  as  he  named  his  wife  as  bis  sole 
devisee,  there  can  be,  as  was  moat  properly 
said  by  the  court  below,  no  doubt  as  to  the 
intention  of  House  that  she  should  reeelve 
all  of  the  benefits;  and  there  can  be  no 
doubt  on  the  other  band,  that  tiie  company, 
having  issued  its  certificate  In  pursuance  of 
the  applications,  so  understood,  or  ought  to 
have  understood,  its  agreement  to  pay  tbe 
devisees.  House  distinctly  made  known  to 
It  that  the  money  should  be  paid  to  whoever 
might  be  his  devisee  or  devisees  generally, 
and  not  to  such  person  or  persons  as  be 
might  spedflcally  bequeath  It  to.  The  pre- 
cnmption  Is  that  the  minds  of  the  contract- 
ing parties  had  not  only  agreed,  but  bad  fully 
understood  each  other,  and  this  presumption 
casmet  be  overcome,  unless  the  terms  of  the 
contract  must  inevitably  lead  us  to  disregard 
tlielr  intention  and  tmderstandhig.  As  the 
words  "devisee,"  "devisees,"  and  "heirs  at 
law"  wtTt  not  used  in  their  strict  and  tech- 
nical sense,  It  can  be  fairly  inferred  that 
"specWeally"  was  not  used  In  its  strict  tech- 
nical sense:  as  was  said  by  the  court  below, 
"tbe  question  Is  purely  one  of  interpretation 
wad  construction,  and  cannot  be  made  any 
Biore  clear  or  conclosive  by  amplification," 


and  we  cannot,  therefore,  make  any  deaiw 
what  to  us,  from  all  thact  has  iMeix  ainrlMn* 
by  the  casa  stated,  is  so  clear,  tluit  the  is^ 
tsntlon,  not  only  of  House,  but  of  tbe  eon- 
pany,  was  that  the  benefits  accmlns  on  tfc> 
certificate  should  be  paid  to  whoever  migbt 
be  named  as  derlaee  or  doTlaeea  In  his  wiU 
and  that,  the  agreement  having  been  so  na 
derstood  by  both  pasties  to  It,  their  motntl 
Intention  cannot  b»  defieated  by  inalstiDK 
upon  a  to*  strict  Gonstractlon  of-  tlie  'worfe 
used.  Tlie  Judgment  of  ttie  oonrt  belvw  li 
reversed,  and,  in  aceoBdanoe  with  the  tefni 
of  the  case  stated,  tiie  fond  in.  court  it 
awarded  to  Patla  S.  Etonse  tn  her  oim  ii{iii 


GUILLi:  et  al.  v.  CAKPBKLL  et  aL 

(Supreme  Ciourt  of  Pennsylvania.    July  17, 
1901.) 

ACT  OP  SERVANT— LIABILITY  OF  MAffTEE. 
Where  a  servant  employed  to  drag  bales  «; 
cotton  from  the  sidewalk  to  the  warehomt 
made  a  motion,  while  wallcinK  towards  tbe 
bales,  to  throw  a  hook,  which  he  used  in  iui^ 
linK  the  bales,  at  i>oyB  who  were  pUyinx  « 
and  aronnd  the  bales,  hat  not  obetrnctinB  his 
work,  and  the  hook  slipped  from  his  hand,  acd 
Btrnck  a  boy  standing' near  the  bales,  the  mu- 
ter is  not  liable  for  his  act,  it  not  being  diat 
in  execution  of  his  authority. 

Appeal  from  court  of  common  ifleaa,  PhOi- 
delphia  county. 

Action  by  Joha  H.  Gullle  and  anotber 
against  George  Campbell  and  another,  trad- 
ing as  George  Campbell  &  Co.,  for  Injuij 
to  a  minor  child  of  said  John  H.  GnlDe. 
A'erdlet  was  directed  for  defendants,  uti 
plaintiffs  appeal.    Affirmed. 

.  Samuel  M.  Clement,  Jr.,  and  P.  F.  Rotl)«r 
mel.  Jr.,  for  appellants.  James  WUson  Bar- 
ard  and  Frank  P.  Prlchard,  for  appellees. 

POTTBai,  J.  Where  an  Injnry  la  caused 
by  a  servant  In  the  use  of  means  fairlr 
adopted  to  accomplish  the  pinpose  of  Iie 
employment,  the  master  Is  responsible.  Ttis 
is  true  even  though  the  act  of  the  aervsK 
is  wrongful  or  unauthorized.  Bat,  when 
the  act  of  the  servant  does  not  fairly  tend  a 
effectuate  the  discharge  oi  tbe  duty  te 
which  he  is  emirioyed,  the  master  Is  not  lia- 
ble. In  the  present  case,  Fltzgertild.  tl)<- 
servant  of  the  appellees,  was  employed  n 
drag  bales  of  cotton  from  the  sidewalk  buo 
the  warehouse.  A  short  iron  hook  'was  glTes 
him  for  use  in  handling  the  bales.  Whi3t 
coming  out  from  the  warehouse.  E^tagerai'd 
saw  some  boys  playing  on  and  aronnd  tit 
bales.  He  made  a  motion  as  If  to  throw  tt- 
hook  at  them,  in  order  to  frighten  thee 
The  hook  slipped  from  his  band,  and  strack 
Alfred  Gullle  in  the  eye,  destroying  the  slgbt. 
This  boy  who  was  Injured  was  not  on  tbe 
bales,  but  was  standing  on  the  sidewalk  neai 
by.  There  was  no  evidence  that  he  frss 
making  any  attempt  t»  trespass  upon  ibe 
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prttptrtr  ot  the  appellees,  or  to  taterfere 
tlterewttli  la  any  maimer.  Neitli^  doea  It 
appear  that  there  was  any  malice  npoa  the 
part  of  Vltagerald;  but,  eTen  If  there  was, 
the  master  would,  not  be  relieved  of  reapon- 
slbiUty,  it  the  act  vaa  done  la  the  line  ot 
•dutr  for  which  the  aerrant  was  employed. 
The  test  then  la:  Fizgt  What  purpose  did 
Fitzgerald  Intend  to  accomiiliah  by  tbe  act 
which  caused  the  Injory?  Second.  Waa  this 
.purpose  a  matter  of  his  own,  or  was  It  part 
at  his  employment?  The  act  causing  the  in- 
jury  was  the  wrvlnc  by  FltaeeraU  af  tiie 
Iron  book,  and  allo>wlng  It  to  slivi  tnta  bis 
hand.  His  iMnrpose  was  m8nUeit>y  t»  fright- 
en the  boys,  and  drlTe  tbem  away  from  the 
bales.  But  at  the  tine  It  docs  not  appear 
that  ai^  of  thi»  boys  wese  In.  any  way  ob- 
structinjT  Fitzgerald,  or  interfering  with  btan 
in  the  accompUahmoit  of  bis  week.  Ike  boy 
was  struck  with  tbe  iron  book  which  had 
been  given  to  FItzg»ald  to  use  in  pnlliag 
tbe  bales  around,  but  this  use  of  tbe  book  In 
conTortlag  It  Into  a  mlasile  was  entirely  for- 
eign to  that  for  which  it  was  Intended  by 
the  master  in  glviag  it  to  the  servant  Tbe 
accident  occurred  while  Fitzgerald  was  walk- 
ing from  the  waiehouse  out  to  tbe  bales. 
But  suppose,  fbr  the  purpose  of  illnstratlao, 
that  Fitsgetald  had  been  sent  from  the  office 
to  drag  .the  bales  at  a  point  a  few  blocks  dis- 
tant and  while  i^ion  the  way  thJtiier  bad 
met  a  crowd  of  boya  upon  the  sidewalk,  and 
bad  wared  the  hook  at  tbem  to  clear  a  pas- 
sageway for  himself.  If.  under  sa«h  drcuaa- 
staaces,  the  book  bad  slipped  from  bia  bands, 
striking  a  boy  standing  at  one  side,  surely 
it  would  not  be  contended  that  his  smployer 
was  responsible  foe  that  act.  So  here  we  are 
not  able  to  say  that  the  act  causing  tbe  to- 
jnry  was  done  in  carrying  out  tbe  doty  to 
wbl^  tbe  servant  was  assigned.  His  duty 
was  simply  to  lay  bold  of  the  bales,  and  drag 
tbeai,  one  by  ono,  from  the  sidewalk  into  the 
warehouse.  In  performing  this  duty  be  ascd 
tb«  book  to  grapple  mwce  securely  with  the 
bale,  and  tbla  was  the  only  nse  for  which 
it  was  Intended,  or  for  which  It  waa  supplied 
by  the  master.  Tbe  request  to  drag  the 
bales  of  cotton  from  tbe  sidewalk  cannot  bo 
held  to  imply  authority  to  injure  a  boy 
standing  on  the  sidewalk,  looking  <hi  at  the 
work.  The  act  of  violence  by  which  the  In- 
Jury  was  occasioned  was  not  done  In  execu- 
tion of  the  authority  given,  but  was  quite 
beyond  It  and  must  be  regarded  as  the  vn- 
.  authorised  act  of  the  servant  for  wiilch  he 
hlmsdf,  and  not  the  defendants,  must  be 
answerable.  Whether  his  action  was  sfauply 
careless,  or  wbetho:  it  was  malicloua  It  was 
his  own,  and  was  not  an  incident  to  tiie  au- 
thority granted.  The  facts  ot  the-  ease  are 
undisputed.  The  deviation  from  the  line  of 
tbe  servant's  duty  was,  in  this  case,  we 
think,  sufficiently  marked  to  Justify  tbe 
learned  trial  Judge  in  determining  as  a  mat- 
ter of  law  that  the  servant  was  not  doing  the 
bnsineea  ot  the  master  in  the  performance 


of  tbe  act  causing  the  Injury.  The  assign- 
ments of  error  are  all  oyemded.  and  tbe 
JudgxacBt  Is  affirmed. 


In  re  BEILJJTS  E8TATB. 

(Bnpreme  Obnrt  ot  Pennsylvania,    July  17, 
1901.) 
WILta,-CONSTRUCTION-^JtnUBOICTIOM. 
■  1.  A  wiU  bequeathed  to  the  children  of  J.  the 
eanoal  interest  of  $40,000,  to  be  divided  be- 
tween them  equally  during  their  lives,  and  on 
the  death  ot  each  gave  one  fall  shar*  to  his  or 
her  children.    A  later  clanse  provided  that,  if 
one  or  more  children  of  J.  should  die  without 
isBse,  the  940,000  should  be  eqnslly  ^vided 
among  the  SDrviving  children  of  J.    BM  that 
•n  the  death  of  a  child  of  J.  without  iaaue,  the 
trust  terminated,  and  the  entire  principal  was 
to  be  divided  among  the  others.  ^_^ 

2.  A  legatee  cannot  be  deprived  ot  the  right 
to  resort  to  regularly  conatitnted  courts  for 
construction  of  the  will  by  a  declaration  there- 
in that  the  executors  are  to  define  its  provi- 
sions. 

Appeal  firom  orphans'  court,  Northampton 
county. 

In  the  matter  of  the  estate  of  Dennla  Bell- 
ly,  deceased.  From  a  decree  sustaining  ex- 
ceptions to  tbe  report  of  the  auditor  holding 
that  a  legacy  was  presently  payable,  T.  Wal- 
lace Reilly  and  others  appeal.    Reversed. 

W.  U.  Uensrf,  H.  M.  North,  H.  J.  Steele, 
and  E.  D.  Reilly,  for  appeUanta.  Bnssd  O. 
Sfewart  for  appellee. 

POTTER,  J.  Tbe  controv«rsy  in  tbla-  ease 
arises  upon  the  construction  of  two  clauses 
fai  the  win  of  tbe  deced«it:  Tbe  twelfth 
clanse,  which  is  as  toUowa:  "I  give  and  be- 
queath to  the  children  of  my  late  brother, 
John,  now  deceased,  Oie  annual  Interest  of 
forty  thousand  dollars,  to  be  divided  between 
tbem,  share  and  share  alike,  during  their 
Uvea;  and,  opon  tbe  death  of  each  one,  I 
gtve  otie  full  share  to  bis  or  ber  child,  or  cbll- 
droi,  share  and  share  alike,  the  tasne  of  any 
deceased  to  Uke  tbe  share  of  the  parent" 
And  the  twenty-tlrst  dause,  which  is:  "My 
executors  are  to  define  the  provlstoBS  of  this, 
my  will,  and  their  decision  shall  be  final  and 
condnslve  npon  all  matters  In  it  Tbey  will 
construe  'child  or  children'  to  be  lawful  iasae, 
and  in  the  sixth,  eigbtb.  ninth,  etoventh,  and 
twelfth  clauses  tbey  will  censtme  eaA  in 
this  manner.  If  one  or  more  of  tbe  children 
of  my  brother  John  should  die  without  law- 
fol  issue,  tbe  bequest  of  forty  thousand  dol- 
lars shall  be  equally  divided  among  tbe  nr- 
viving  ehildr^i  of  my  said  brother  Jobn." 
Under  the  twelfth  claase^  above  qnobed,  a 
trust  was  created  by  tbe  decedent  for  the 
benefit  of  tbe  efalldren  of  bis  brother  John. 
Provision  was  made  for  tbe  payment  of  the 
annual  Interest  npon  tbe  sum  of  $40,000  to 
a  class,  viz.  tbe  children  of  John  Reilly,  and 
npon  the  death  of  each  one  of  that  class  one 
full  share  was  given  to  his  or  ber  child  or 

children.    The  words  *^ne  fan  share,"  as 
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here  used,  evidently  meant  one  fnll  share  in 
the  principal  of  the  fund.  Otherwise,  there 
would  be  Intestacy  as  to  the  principal.  The 
intent  to  carry  the  corpus  or  principal  over 
to  others  clearly  appears,  and  in  such  case 
the  words  of  the  will  must  be  permitted  to 
have  their  proper  force.  Bentley  v.  KauCt- 
man,  86  Pa.  101.  The  children  of  John  Rell- 
ly,  as  a  class,  were  the  objects  of  the  testa- 
tor's bounty  under  the  twelfth  clause,  and 
only  such  as  were  in  being  at  the  time  of 
the  testator's  death  could  take.  These,  as  a 
class,  took  the  Income,  with  remainder  over, 
of  the  principal  sum,  to  the  issue  of  those 
comprising  the  class.  This  was  the  status, 
in  so  far  as  the  twelfth  clause  was  concerned. 
But  the  estate  In  remainder  so  provided  was, 
by  the  language  in  the  twenty-flrst  clause, 
made  subject  to  being  defeated  by  any  mem- 
ber of  the  class  dying  without  issue.  A  new 
contingency  was  thus  imposed,  which  pre- 
vented the  remainder  from  becoming  a  vest- 
ed one  so  long  as  the  contingency  was  liable 
to  happen.  Authority  for  this  proposition  is 
found  in  McBride  v.  Smyth,  54  Pa.  24S,  In 
the  language  of  Justice  Strong,  who  said: 
"This  is  not  a  mere  postponement  of  the 
time  of  enjoyment  It  Is  a  selection  of  In- 
dividuals from  a  class  to  be  donees  of  a 
right,— a  description  of  persons,  not  a  regula- 
tion of  Interest  given.  It  is  impossible  to 
admit  that  a  gift  to  such  a  number  of  per- 
sons as  may  meet  a  defined  description  is  a 
gift  to  all  the  persons,  whether  they  meet'the 
description  or  not"  The  rule  of  legal  con- 
struction as  well  as  the  testamentary  intent 
In  such  cases  Is  well  stated  In  Smyth  on  Ehc- 
ecutory  Interests  (page  281).  It  Is  said: 
"Where  real  or  personal  estate  is  devised  or 
bequeathed  to  such  children  or  child  or  in- 
dividuals, as  shall  attain  a  given  age,  or  the 
children  who  shall  sustain  a  certain  char- 
acter, or  do  a  particular  act  or  be  living  at 
a  certain  time,  without  any  distinctive  gift 
to  the  whole  class,  preceding  such  restrict- 
ive description,  so  that  the  uncertain  event 
forms  part  of  the  description  of  the  devisee 
or  legatee,  the  interest  so  devised  is  neces- 
sarily contingent  on  account  of  the  person. 
For,  until  the  age  Is  attained,  the  character 
is  sustained,  or  the  act  Is  performed,  the  per- 
son Is  unascertained;  there  is  no  person  an- 
swering the  description  of  the  person  who 
Is  to  take  as  devisee  or  legatee."  The  con- 
tingency upon  the  happening  of  which  the 
trust  created  by  the  twelfth  claiise  was  to 
cease  was  the  death  of  one  or  more  of  the 
children  of  John  Rellly  without  issue.  That 
event  has  happened,  in*  the  death  of  William 
H.  Rellly  without  issue.  Until  the  death  of 
a  member  of  the  class  without  issue,  the  gift 
in  remainder  created  by  the  twelfth  clause 
of  the  will  was  contingent  But  with  the 
happening  of  the  event  contemplated  in  the 
twenty-flrst  section  came  in  force  the  gift 
of  $40,000,  which.  In  the  words  of  the  tes- 
tator, "shall  be  equally  divided  among  the 
surviving  children  of  my  said  brotb«:  John." 


In  clause  12  reference  was  made  to  a  share 
In  the  principal  sum.  But  in  the  twenty-flrst 
clause  the  gift  is  not  of  a  share  in,  but  of  the 
whole,  bequest  of  $40,000,  to  be  equally  di- 
vided as  directed.  We  are  unable  to  agree 
with  the  learned  court  below  that  In  orda 
to  give  effect  to  the  Intention  of  the  testator 
It  is  necessary  to  interpolate  the  words  "hi' 
share  in,"  so  as  to  make  the  clause  of  the 
twenty-first  section  read:  "If  one  or  mort- 
of  the  children  of  my  brother  John  shall  die 
without  lawful  Issue  (his  share  In)  the  he- 
quest  of  forty  thousand  dollars  shall  te 
equally  divided  among  the  surviving  children 
of  my  brother  John."  The  wording  of  the 
twenty-flrst  clause,  If  considered  by  Itself, 
shows  the  manifest  intention  of  the  testator 
to  limit  the  period  of  the  trust  created  in  ttie 
twelfth  section;  this  limitation  to  be  depend- 
ent upon  the  contingency  of  the  deatli  of  ooe 
of  the  class  without  lawful  Issue,  In  whicb 
event  the  principal  sum  was  at  once  to  be 
made  payable  to  those  who  theretofore  ba<i 
been  receiving  the  Income.  Tbe  testator 
had  a  perfect  right  to  terminate  tbe  trust  ui>- 
on  such  a  contingency,  If  he  so  desired.  Tie 
language  used  by  him  is  ample  for  tbe  par- 
pose.  Tbe  meaning  seems  apparent,  aod 
as  was  said  by  our  Brother  Mitchell  Id 
Woelpper's  Appeal,  126  Pa.  562,  17  Ail.  S7<': 
"The  question.  In  expounding  a  will,  is  not 
what  the  testator  meant  but  what  is  tLf 
meaning  of  his  words?  By  this  it  was  ncTfr 
intended  to  say  that  the  testator's  meaniDs. 
when  apparent  can  be  disregarded,  but  tba: 
It  cannot  be  got  at  aliunde,  by  what  be 
might  have  meant  or  even  what  under  tt*- 
circumstances,  perhaps  he  would  have 
meant  but  only  by  what  he  said."  And  Id 
Ruber's  Appeal,  80  Pa.  348:  "When  tSit 
meaning  is  clear,  from  language  that  is  m- 
mistakable,  the  Instrument  Interprets  itself." 
In  Reek's  Appeal,  78  Pa.  432,  Justice  Shars- 
wood  says:  "All  mere  technical  rules  of  con- 
struction must  give  way  to  the  plalnly-ei- 
pressed  Intention  of  the  testator,  if  that  in- 
tention Is  lawfuL  It  Is  a  rule  of  common 
sense,  as  wdl  as  law,  not  to  attempt  to  cod 
strue  that  which  needs  no  censtrnctton."  Bj- 
the  death  of  William  H.  ReiUy  without  law 
ful  issue,  the  contingency  contemplated  bj 
the  testator  has  arisen,  and  the  beqnest  of 
$40,000  is  distiibutable  to  the  surviving  chil- 
dren of  John  Rellly. 

The  Jurisdiction  of  the  court  to  determine 
the  matter  In  controversy  was  questioned  is 
the  trial  below,  by  reason  of  the  attempt  o! 
the  testator  to  confer  exclusive  authority  up- 
on the  executors  to  define  the  provisions  o^ 
the  will,  and  make  their  decision  final  an>] 
conclusive.  The  learned  court  below  heM 
that  tbe  orphans'  court  had  Jurisdiction  is 
this  matter.  No  exception  appears  to  har^ 
been  taken  to  this  ruling,  and  the  claim  d<>?« 
not  seem  to  be  strongly  pressed  here.  W. 
are  clear  that  this  controversy  Is  propeilT 
here  for  adjudication.  A  testator  may  dm 
deny  to  his  legatees  th&^dght  of.am>eal  ti 
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tbe  regularly  constituted  courts.  Ample  aa- 
tboril7  may  be  found  for  this  statement  in 
Mentz  ▼.  Insurance  Co.,  70  Pa.  480;  Bea's  Ap- 
peal, 13  Wkly.  Notes  Cas.  546;  Cooley,  Const 
Lim.  492;  Hoaglnnd  y.  Creed,  81  lU.  50S. 

The  argument  of  the  learned  counsel  for 
the  appellee  Is  thorough  and  Ingenious  in 
Jiistlflcatton  of  the  interpolation  of  the  addi- 
tional words  "his  share  in,"  as  applied  to  the 
bequest  in  clause  21.  But  we  cannot  concede 
the  necessity  for  any  such  construction.  We 
think  tbe  words  of  the  clause  are  plain 
enough  In  themselves  to  be  Intalliglble,  and 
therefore,  under  the  authorities,  nothing  can 
be  supplied  by  intendment. 

The  decree  of  the  orphans'  court  is  re- 
versed, and  the  record  is  remitted,  that  a  de- 
cree may  be  entered  in  accordance  with  this 
opinion,  awarding  the  fund  of  $40,000,  wltb 
accrued  Interest,  to  the  children  of  John  Beil- 
ly  now  Burrlylng,  or  their  assignees. 


WESTFALL  v.  WASHLA6EL. 

(Supreme  Court  of  Pennsylvania.    July  17, 

1901.) 

B&LB  OF  LAND— MARKEJTABLK  TITLB— LIMITA- 
TIONS. 
Under  Act  April  22,  1856,  providing  that 
no  exception  in  any  act  respecting  the  limita- 
tion of  actions  shall  extend  so  as  to  permit  any 
person  to  maintain  an  action  for  recovery  of 
land  after  30  years  from  accrual  of  right  of 
entry,  a  person  with  a  recorded  deed  to  vacant 
and  unfenced  lots,  who  has  for  over  40  years 
continuously  exercised  the  rights  of  ownership, 
paying  taxes  and  assessments,  and  filling  the 
lots  to  grade  level,  has  a  marketable  title, 
notwithstanding  a  prior  deed  to  a  person  who 
has  never  exercised  any  rights  of  owuerahip, 
or  claimed  any  right  in  or  to  the  lots. 

Appeal  from  court  of  common  pleas,  Phil- 
adelphia county. 

Action  by  John  L.  Westfall  against  Fred-  j 
erlck  Washlagel  for  purchase  money  for  lots,  j 
there  being  a  case  stated,  and  the  question  I 
being  whether  plaintiff  bad  a  marketable  | 
title.  Judgment  for  plaintiff.  Defendant 
appeals.    Aftlrmed. 

Thomas  W.  Jopson,  for  appellant.  Isaac 
Klwell,  for  appellee. 

BROWN,  J.  The  alleged  cloud  on  the  title 
of  the  appellant  is  a  deed  from  Mahlon  Fow- 
ler to  William  M.  Dlckerson,  dated  Novem- 
l>er  4, 1853,  and  recorded  August  7,  1873.  On 
January  81,  1857,  Mahlon  Fowler  made  his 
will,  which  was  admitted  to  probate  April  2, 
1857,  by  tbe  terms  of  which  he  devised  all 
his  real  estate  to  his  wife  for  life,  with  the 
remainder  to  their  son,  Oliver,  in  fee.  Tbe 
widow  subsequently  remarried,  and  on  April 
20,  1872,  she  and  the  son,  Oliver,  as  devisees 
of  the  lots  in  question,  under  the  will  of 
Mahlon  Fowler,  conveyed  them  to  Racbael 
Brown,  through  whom  the  appellee's  title 
comes.  Bachael  Brown  recorded  her  deed 
on  May  1,  1872,  within  10  days  of  Its  execu- 
tion, and  more  than  IS  mouths  before  the 


deed  to  Dickerson  was  placed  on  record. 
Under  this  state  of  facts,  and  the  further  ad- 
mission In  the  case  stated  that  "the  afmre- 
said  lots  were  vacant  and  unfenced,  bnt  tbe 
plaintiff  and  bis  predecessors  in  title  have 
continuously  exercised  the  rights  of  owner- 
ship, have  paid  the  taxes  and  for  all  munici- 
pal Improvements,  and  have  filled  up  the 
lots  to  the  established  grade,  the  aforesaid 
William  M.  blckerson  has  never  exercised 
any  rights  of  ownership  nor  claimed  any 
right  In  or  to  the  said  lots,  or  either  of  them," 
—the  single  question  Is,  did  Westfall,  the  ap- 
pellee, tender  Washlagel,  tbe  appellant,  n 
marketable  title?  An  Innocent  purchaser, 
for  a  valuable  consideration,  from  the  belrs 
or  devisees  of  the  grantor,  of  an  unrecorded 
title,  is  protected  by  the  recording  act  (Farm- 
er V.  Fished,  197  Pa.  114,  46  Aa  892);  but 
the  terms  of  this  case  stated  are  silent  as  to 
whether  Rachael  Brown  was  an  innocent 
purchaser  for  a  valuable  consideration,  and 
we  cannot,  therefore,  say  that  she  and  her 
successors  in  the  title  were  protected  by  the 
act  of  1775.  But  the  act  of  April  22.  1856. 
does  not  protect  them  from  any  right  of  en- 
try in  Dlckerson,  or  those  who  may  claim 
under  Fowler's  deed  to  him.  That  deed  was 
dated  November  4,  1853,  and.  If  not  then 
delivered,  the  presumption  Is  conclusive,  in 
the  absence  of  even  a  hint  In  the  case  stated 
to  the  contrary,  that  it  was  delivered  by  the 
grantor  In  his  lifetime.  His  death  occurred 
some  time  between  January  1, 1857,  the  date 
of  the  execution  of  his  will,  and  April  2, 185T. 
the  date  of  Its  probate.  Forty-three  years 
certainly,  and  probably  more.  Intervened  be- 
tween the  date  of  the  delivery  of  the  deed 
to  Dlckerson  and  that  of  the  sale  by  the  ap- 
pellee to  the  appellant;  and.  by  the  admis- 
sion In  the  case  stated,  the  lots  were  vacant 
and  unfenced,  the  plaintiff  and  bis  prede- 
cessors In  title  had  continuously  exercised 
the  rights  of  ownership,  paid  tbe  taxes  and 
for  all  municipal  Improvements,  had  filled 
up  the  lots  to  the  established  grade,  and 
William  M.  Dickerson  bad  never  exercised 
any  rights  of  ownership,  nor  claimed  any 
right  In  or  to  the  lots,  or  either  of  them. 
This  is  a  distinct  admission  of  the  continu- 
ous exercise  of  the  right  of  ownership  In  the 
lots  by  tbe  appellee  and  his  predecessors  In 
title  back  to  1K7,  when  they  were  devised 
to  Rachael  Brown's  grantors,  and  of  a  failure 
of  Dickerson,  during  all  this  Intervening  pe- 
riod, to  assert  any  right  or  Interest  In  them. 
The  words  of  the  act  of  1856  are:  "No  ex- 
ception In  any  act  of  assembly  respecting  the 
limitation  of  actions  in  favor  of  persons  non 
compotes  mentis,  imprisoned,  femes  covert,  or 
minors,  shall  extend  so  as  to  permit  any  per- 
son to  maintain  any  action  for  the  recovery 
of  any  lands  or  tenements,  after  thirty  years 
shall  have  elapsed  since  the  right  of  entry 
thereto  accrued,  to  any  person  within  the  ex- 
ceptions aforesaid."  P.  L.  532,  i  1.  Remem- 
bering the  foregoing,  the  appellant  need  feel 
no  apprehension  that  Dickerson,  or  any^oiw 
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clalMtng  imder  his  ctead  from  Fowler,  can 
aucceMfuUy  assail  the  title  tendered  by  the 
appeUae.  It  la  marketable,  and  tbe  Jadc- 
meat  of  tbe  court  below  tbat  tlte  appellant 
pay  the  purchase  money  for  It  In  aceoDdamie 
witli  his  written  agreement  traa  properly  en- 
teMd.    Judsment  aillrmad. 


WALLACE  r.  CAMP  et  aL 

(Sapreme  Court  of  PenosylTania.    Jaly  17, 

1901.) 

BANKHUPTCT— ATTACHMKNTS— NOnCS— TRKS- 
FAS8. 

1.  Bankr.  Act  1898,  i  «T,  el.  "t,"  proTidinit 
that  all  attachments  aaaiiist  a  person  who  la 
InaolTent  at  any  time  within  font  maoths  prior 
to  the  filiuK  of  a  petition  in  bankruptcy  shall 
be  deemed  void  In  case  he  is  adjadaed  a  bank- 
rupt, applies  to  a  case  of  voluntary  bankruptcy; 
section  1  deciariag  that  a  pei-son  agaiast  whom 
a  petition  has  been  filed  shall  include  a  person 
who  has  filed  a  Toluntary  petition. 

2.  Even  if  any  one  besides  the  purchaser  at 
a  aale  under  an  attachment  is  protected  by 
the  proTiao  to  Uankr.  Act  1888,  f  67,  d.  "f," 
declaring  that  all  attachments  against  a  per- 
son who  Is  insolvent  at  any  time  within  four 
months  prior  to  the  filing  of  a  petition  in  liank- 
ruptcy  shall  be  deemed  void  in  case  he  ia 
adjudged  a  bankrupt,  provided  that  nothin:i 
therein  contained  shall  impair  the  title  obtain- 
ed by  such  attachment  of  a  bona  fide  purchaser 
without  notice  or  reasonable  cause  for  inquii?, 
the  plaintiffs  In  attachment  and  the  constable 
making  the  sale  under  the  attachment,  as  well 
as  the  purchaser,  have  reasonable  cause  for 
inquiry  where  they  have  heard  rumors  that  de- 
fendant in  attachment  is  a  bankrupt. 

3.  Where  sale  is  made  under  an  attachment 
void  under  Bankr.  Act  1888,  |  67.  d.  "f,"  be- 
cause defendant  in  attachment  has  been  ad- 
judged a  bankrapt,  trespass  is  the  proper  rem- 
edy against  the  plaintiffs  in  attachment,  the 
oonstabie  making  the  sale,  and  the  purchaser 
thereat,  they  having  notice  of  the  adjudication 
in  bankruptcy. 

Appeal  from  superior  court 

Action  by  William  Wallace,  trustee  of 
Xbooias  H.  Rose,  a  bankrupt,  against  S.  R. 
Gamp  and  others.  From  a  Judgment  of  the 
superior  court  reversing  a  judgment  of  the 
court  of  common  pleas  of  Crawford  county 
for  defendants,  they  appeaL    Affirmed. 

The  opinions  of  the  court  of  common  pleas 
and  of  the  superior  court  (the  latter  per  Beav- 
er, J.)  are  as  follows: 

Opinion  of  Court  of  Confmon  Pleas. 

"It  seems  that,  by  virtae  of  process  orig- 
inally issued  by  the  justice  of  the  peace,  the 
constable  In  this  case  attached  the  goods  of 
the  bankrupt  on  December  8,  1888;  that  sev- 
eral writs  were  issued  and  executions  placed 
in  the  bands  of  the  constable  on  dates  rang- 
ing from  December  15th  to  the  2l8t;  that  an 
abortive  attempt  was  made  to  sell  by  vlrtne 
of  these,  and  that  the  same  were  all  returned 
January  2.  1S9S.  and  alias  writs  Issued;  tbat 
on  these  alias  writs  a  sale  was  had  on  Jan- 
uary 9,  18i)9.  at  which  one  of  the  defendants, 
Amoe  Flaw,  who  was  a  plalntltT  In  one  of  the 
writs  placed  In  the  hands  of  the  constable. 


became  the  purdia«er  of  tbe  ckeeae  mt  the  sale 
of  January  8, 1898;  that  the  proceeds  of  said 
sale  were  paid  to  the  plaintiffs  In  tbe  seven! 
writs  January  23,  1888;  and  that  the  defend 
ant  In  said  writs,  T.  H.  Rose,  iiistituted  pro- 
ceedlncs  and  was  adiudeed  a  baniunpt  by  the 
United  States  district  court  for  the  Northern 
dlstrkt  of  Ohki,  Eastern  dlvisioa.  December 
22,1838.  Some  oootroreosy  arose  In  tbecounf 
of  the  trial  aa  to  the  irregnlaritr  of  some  of 
theae  pooceedlngs  before  the  Jnstlce  of  the 
peace,  but  we  are  of  opinion  that  that  qnes- 
tion  could  notbe  raised  In  this  iasoe.  By  vir- 
tue of  secticKi  18  of  the  act  of  Uardi  20,  ISlu 
(3  Smith's  Laws,  p.  170),  the  iaaaine  <tf  tb< 
alias  writs  would  continue  the  lien  of  tbe  cos- 
stable's  levy  until  the  time  said,  gooda  weri; 
sold,  and  it  would  not  seem,  tberefore,  tbat 
the  making  of  the  levy  by  tlie  oooataJble  wu 
a  treapaaa.  Tbe  jury  has  found,  as  a.  matter 
of  fact,  that  none  of  said  defatdante  bad  a^ 
tual  notice  of  the  proceedings  in  bankruptcy. 
or  had  such  knowledge  or  notice  thereof  at 
should  have  put  a  reasonable  man  upon  io- 
qulry  tbat  would  have  led  to  such  knowledge 
It  ia  urged  by  the  plaintlft  that  defendans' 
own  testimony  shows  they  had  some  knowl- 
edge of  these  proceedings  and  that  npoo  that 
testimony  the  court  should  have  taken  tb( 
case  from  the  jury.  We  do  not  nnderstanJ 
that  mere  rumors,  such  as  were  testified  t, 
In  this  case,  coming  from  no  definite  source, 
so  far  as  the  testimony  reveals,  or  wlthoot 
any  authority  whatever,  are  sucb  as  shonM 
put  a  reaaonable  man  upon  notice  or  inqnirr. 
It  would  certainly  mean  no  more  than  that  a 
reasonable  man  was  obliged  to  tal»  notice  of 
all  gossip  relative  to  the  matt»  In  -which  be 
was  interested,  no  matter  how  unreasonablr 
or  vague  it  might  appear  on  Ita  face.  We 
certainly  cannot  believe  this  Is  law. 

"Plaintiff  alleges  that  by  virtue  of  clanse  f 
§  67,  of  the  national  bankrupt  law  <^  1S96, 
from  and  after  the  date  of  tbe  adjndicatioa 
in  baukruptcy  (or  in  this  case  December  22, 
1888),  all  levies  and  attachments  against  the 
property  of  this  bankrupt  became  nnll  and 
void,  and  persons  proceeding  thereon  subse- 
quent to  ttiat  date,  either  with  or  without 
knowledge  of  the  adjudication  in  bankrupt)?, 
and  notwithstanding  that  their  proceedings 
were  Instituted  In  good  faith,  or  witboat  s 
snspldon  of  the  commission  of  a  tort  on  thetr 
part,  have  thereby  become  guUty  of  a  tordoos 
act,  and  that  an  action  of  trespass  wlU  lie 
against  them  therefor.  Upon  the  argument 
of  the  motion  for  a  new  trial  it  baa  not  beei 
urged  that  the  constable  could  be  tdmr^ed 
with  a  trespass  unless  he  had  notice  of  the 
proeeeiltngs  in  bankruptcy,  but  that  tbe  plaia- 
tUTs  in  said  writs  might.  If  their  lawful  and 
regular  proceedings  become  null  and  void  bj 
the  act  of  tbe  bankrupt,  who  -was  tbe  defenil- 
ant  in  said  proceedings,  and  If  tbe  plalntiSs 
in  said  writs  coidd  thereafter  be  diarged 
with  trespass,  without  notice  of  tbe  procee<l- 
Ing,  we  are  not  dear  as  to  why  the  offir«r 
mlgfat  not  also.    An  officer  who  proceeds  on  a 
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ivTlt  rtgillar  an  Its  faee,  or  which  is  merely 
rotdahle,  msT  be  protected  thereby,  bat  we 
lo  not  nndemtaird  that  the  irrit  protects  an 
Jificer  for  proceeding  upon  a  void  writ.    It  Is 
not  denied  on  the  part  at  the  defendants  that 
the   property  ot  the  bankrupt  became  rested 
Ln  the  trustee  at  the  time  of  the  adjudication 
In  bankraptc!y,  bnt  they  allege  that  inasmnch 
as    their  proceedings  were  legal  np  to  that 
time,  and  regular  ia  form   thereojCter.  and 
tliey  had  no  hnoitfledge  or  reasonable  means 
of  learning  of  the  proceeding  In  bankruptcy, 
they  are  not  guilty,  or  cannot  be  charged  with 
having  committed  a:tact;  and  with  this  view 
\7e  agree.    The  provtao  to  said  clause  T  is 
as   follows:    That  nothtng  herein  contained 
shall  have  the  efEeet  to  destroy  or  Impair  the 
title  obtataMd  by  such  levy,  judgment,  attach- 
ment  or  oilier  lien  of  a  bona  flde  purchaser 
for  value,  who  shall  have  acqaired  the  same 
wlthoot   reasonable   cause   for  Inqniry.'     It 
'woald  seem,  thereitore,  that  one  purchasing 
TVlthout  notice  er  reasonable  cause  of  inquiry 
as  to  the  banlcriqitcy  Is  protected  as  to  his 
title  in  the  property  purchased;   and  It  does 
not  seem  reaaonable  to  us  that  the  plaintifts, 
-who  proceeded  in  a  manner  eqnally  as  bona 
Bde,  shonld  be  charged  far  having  committed 
a  tort.    This  was  a  case  of  T4duntnry  bank- 
ruptcy.   Tlw  bankrupt,  and  presumably  his 
trustee,  knew  of  the  property  of  said  bank- 
rupt, and  the  clrcnmstanees  surrounding  or 
attaching  diereto;  and  it  does  not  seem  possi- 
ble that  tbey  may  stand  by  and  permit  Inno- 
cent parties  to  make  a  sale  of  said  property, 
hold  the  ^ceeeds  thereof  for  mote  than  a 
month  after  the  adjudication  In  bankruptcy 
without  any  notice  aa  to  said  proceedings 
whatever,  and  then  be  charged  with  having 
committed  a  tort.    The  trustee  might  have  in- 
terceded at  any  time  after  the  adjudication 
in  iMinhrnptagr  and  protected  bis  rights  to  this 
property,  and,  had  notice  been  served  on  the 
officer  or  plaintlfls  In  said  writs  as  to  said 
adJudieaUon,  they  vertainly  would  have  been 
guilty  of  a  trespass  for  having  proceeded  fur- 
ther; but,  in  our  opinion,  they  should  not  be 
charged  with  bavlng  eommitted  a  tort  under 
such  circumstances.    They  are  not  here  deny- 
ing the  claim  of  the  trustee  to  this  property, 
or  the  proceeds  thereof,  bnt  to  deny  that  any 
action  of  trespass  will  lie  against  them  for 
their  conduct   relative   thereto.     And    now, 
March  12.  1000,  the  rule  In  this  case  Is  here- 
by discharged,  and  new  trial  refused." 

Opinion  of  Superior  Court 

"Clause  T  of  section  67  of  the  national 
bankruptcy  act  of  1808  is  as  follows:  'That  | 
all  levies,  judgments,  attachments  or  othei  I 
liens  obtained  through  legal  proceedings 
against  a  person  who  is  insolvent  at  any 
time  within  four  months  prior  to  the  filing 
of  a  petition  in  bankruptcy  must  or  shall 
be  deemed  nuU  and  void,  in  case  he  is  ad- 
judged a  bankrupt,  and  the  property  affect- 
ed by  the  levy.  Judgment,  attachment  or 
other  lien  shall  be  deemed  wholly  dischai^ 


ged  and  jreleaaad  from  the  same  and  shall 
pass  to  the  tmstee  aa  a  part  of  the  eatate 
of  the  bankrupt,  imleas  the  court  shall  on 
doe  notloe,  otAet  that  the  right  under  ancta 
levy,  Judgment,  attaotunent  or  other  lien 
shall  be  preserved  for  the  benefit  of  the  es- 
tate and  thereupon  the  same  may  pass  to 
and  shall  be  preserved  by  the  trustee  for 
the  benefit  of  the  estate  as  aforosald.  .And 
the  court  may  order  such  conveyance  as 
shall  be  neeeeaaFy  to  cany  the  purposes  at 
this  section  into  effect;  provided  that  noth- 
ing herein  contained  shall  have  the  effect 
to  destroy  or  impair  the  title  obtained  by 
such  levy,  Judgmoit  attachment  or  other 
VKa  of  a  bona  fide  purchaser  for  value  who 
shall  have  acquired  the  same  without  notice 
or  reasonable  cause  for  inquiry.'  In  the 
first  section  of  said  act,  relating  to  the 
meaning  of  words  and  phrases,  it  is  i provid- 
ed: (1)  'A  person  against  whom  a  petition 
has  been  filed  shall  include  a  person  who 
has  filed  a  voluntary  petition.'  In  Be  Blch- 
ards,  37  G.  C.  A.  084.  06  Fed.  035,  it  is  held 
(the  subject  being  very  fully  discnssad)  that 
the  two  subdivisions,  'c'  and  *f,'  of  section 
67  of  the  bankruptcy  act,  relating  to  the 
effect  of  an  allegation  of  bankruptcy  upon 
existing  Uens  upon  the  property  at  the  baak- 
rupt,  acquired  through  legal  proceedings, 
are  antagonistic  and  Irreconcilable,  and 
therefore  in  any  case  of  conflict  between 
them  the  former  must  give  way  and-  the 
latter  prevail.  We  conclude,  therefore: 
First,  tiiat  there  Is  no  difference  between 
cases  of  voluntary  and  Involuntary  bank- 
ruptcy, under  da  use  'f  of  section  67;  and, 
second,  that,  if  there  be  any  IrrecoBcllable 
difference  between  clauses  'c'  and  'f,'  so 
far  as  the  present  case  is  concerned  the 
provisions  of  clause  T  must  prevalL  It 
win  be  ol)served  that  hy.  the  terms  of  tlila 
clause  the  attachments  under  which  the  sale 
of  the  cheese  in  this  case  was  made  were 
null  and  void  at  the  time  of  the  sale,  and 
that  the  proviso  affects  only  a  bona  fide  pur- 
chaser for  value  at  a  sale,  who  shall  have 
acquired  the  aame  without  notice  or  rea- 
sonable cause  for  Inquiry.  It  does  not  pro- 
tect the  parties  who  made  the  sale^  We 
have,  therefore,  the  defendants  making  a 
sale  of  property  belonging  to  the  plaintiff 
upon  attachments  which  were  at  the  time 
of  the  sale  absolutely  null  and  void;  the 
adjudicntlon  in  bankruptcy  having  been 
had.  The  court  below  practically  so  held, 
but  left  It  to  the  Jury  to  say  whether  or 
not  the  defendants  had  notice  or  knowledge 
or  reasonable  ground  for  Inquiry  as  to  the 
bankruptcy  of  Rose,  for  whose  estate  the 
plaintiff  is  trustee.  If  the  attachments  at 
the  time  of  the  sale  were  actually  null  and 
void,  and  the  property  attached  was  actual- 
ly the  property  of  the  plaintiff.  It  may  be 
doubted  whether  the  defendants,  who  were 
the  plalntlfTS  in  those  attachments,  were 
In  any  way  protected  by  the  terms  of  the 
proviso  to  clause  %'  above  referred  to.    Be 
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tbflt  aa  it  may,  bowevw,  It  seems  to  ns  tliat 
In  the  present  case  there  was  nothing  to 
lie  left  to  the  jury;  for  the  defendants  them- 
selves  testify  that  there  wwe  rumors  or 
allegations  of  the  bankruptcy  of  Rose,  as 
whose  property  the  cheese  was  being  sold. 
Gamp,  the  constable,  to  the  question,  'Had 
you  heard  that  Mr.  Rose,  the  defendant, 
as  whose  property  that  was  sold,  had  been 
declared  a  bankrupt,  before  the  sale?  an- 
swered, 'There  was  a  mmor  that  he  was  a 
bankrupt.'  Flaw,  the  purchaser  at  the  sale, 
testified  as  follows:  'Q.  You  may  state 
whether  before  the  first  sale  yon  had  beard 
anything  about  the  bankruptcy  of  Mr.  Rose. 
A.  I  did  not.  Q.  State  whether  you  did 
before  the  second  sale  hear  anything  said 
about  It  by  anybody.  A.  I  believe  I  heard 
something  to  that  efifect.  Q.  Were  you  pres- 
ent at  the  second  sale?  A.  Tes,  sir.'  Simi- 
lar testimony  was  given  by  Johnson,  Snod- 
grass,  and  Bates,  all  of  them  defendants. 
Aa  to  those  who  thus  testified,  it  was  there- 
fore an  error  to  submit  the  question  of  no- 
tice or  reasonable  ground  for  inquiry  to  the 
Jnry.  Their  own  testimony  settled  the  ques- 
tion, and  as  to  it  there  was  no  dispute.  We 
are  therefore  of  opinion  that  the  first,  sec- 
ond, third,  fourth,  fifth,  and  sixth  specifica- 
tions of  error  shonid  be  sustained. 

"The  remaining  specifications  of  error  r©. 
late  to  the  refusal  of  the  court  to  give  bind- 
tng  instructions  for  the  plaintiff.  Such  In- 
structions, it  seems  to  us,  should  have  been 
given.  The  provisions  of  clause  'f,'  i  67,  of 
the  bankruptcy  act  are  dear  and  unequiv- 
ocal. The  attachments  at  the  time  of  the 
sale  were  actually  null  and  void.  The  prop- 
erty belonged  to  the  creditors  of  the  bank- 
rapt.  Although  the  title  was  not  thea  ac- 
tually vested  in  the  trustee,  the  sale  was 
therefore  Illegal.  -The  purchaser  admits 
such  knowledge  as  put  him  upon  inquiry. 
In  other  words,  'he  bad  reasonable  cause 
for  inquiry."  He  was  therefore  not  protect- 
ed by  the  proviso  to  this  clause.  We  see 
no  objection  to  the  form  of  the  action. 
Trespass  was  undoubtedly  the  proper  rem- 
^y.  Judgment  reversed,  and  a  new  venire 
awarded." 

Homer  J.  Humes  and  E.  Lowry  Humes, 
for  appellants.  Geo.  W.  Haskins  and  John 
O.  McCllntock,  for  appellee. 

PER  CURIAM.  We  affirm  the  Judgment 
in  this  case  on  the  concise  and  satisfactory 
opinion  of  Judge  Beaver. 


McODLIiODGH  v.  WII^LET. 

(Supreme  Court  of  Pennsylvania.    July  17, 

1901.) 

FRAUDULENT  TRANSFER— CHANQH  OB"  POS- 
SESSION. 
There  is  a  sufficient  chsBKe  of  possession, 
■a  sgainst  creditors  of  the  seller  of  machinery, 
where  the  purchaser  tags  it  as  his  and  leases 
-It  to  the  seller;    it  being  in  a  building  owned 


by  the  purchaser  and  leased  to  the  seller,  aoj  ! 
being  heavy   and  bolted  to  the   floor,   and  h 
being  intended  that  it  shall  be  there  naed  br 
the  seller. 

Appeal  from  court  of  common  pleas,  Fhlb- 
delphla  county. 

Action  by  James  A.  McOuUougb  againn 
John  Henry  Wllley.  Judgment  for  plalnijl. 
Defendant  appeals.    Affirmed. 

Chas.  L.  Lockwood,  for  appellant.  Johc 
Weaver,  John  Sparhawk,  Jr.,  and  John  6. 
Johnson,  for  appellee. 

BROWN,  J.  When  this  case  was  here  be- 
fore (192  Pa.  178,  43  AU.  999),  we  hdd  tha: 
"the  bill  of  sale  made  by  Beswick  &  QvwtL- 
er  to  McOullough  was  absolute,  and  tius- 
ferred  the  entire  title  of  the  grantors  in  tbe 
articles  mentioned  to  the  plaiatltf,  withoct 
any  condition  or  qualification  whatever."  \C( 
now  repeat  these  words  of  our  late  Brother 
Green,  and  the  only  question  to  be  passed 
upon  Is  whether  there  was  such  actual  <s 
constructive  fraud  connected  wltb  the  traas- 
fer  as  made  it  void  when  assailed  by  tin 
appellant.  The  transfer  was  made  for  tte 
very  proper  purpose  of  protecting  McCnIlougti 
as  surety  for  Beswick  &  Orowther  in  ttft 
purchase  of  machinery  which  they  needed 
In  conducting  their  business.  C^owtber  testi- 
fled:  "These  papers  were  given  as  securitr 
for  machinery  that  we  were  baying  froa 
Meadowcroft  on  condition  that  Mr.  McOd- 
lough  went  and  indorsed  the  notes.  MeadoT- 
croft  would  not  take  our  notes  for  tbemselrei 
without  an  Indorser,  and  we  got  Mr.  McQb- 
lough  to  indorse  the  notes,  which  was  satis- 
factory to  Meadowcroft."  Not  a  line  can  be 
found  In  the  testimony  Indicating  any  actual 
fraud  on  the  part  of  the  firm  of  Beswick  t 
Ck-owther  or  McOullough  in  making  tbls  trans- 
fer. On  the  contrary,  everything  done  was 
not  only  consistent  with  the  highest  Integrit;. 
but  certainly  Justified  by  the  situation  of  the 
parties.  The  firm  were  told  by  Meadowcroft 
that  on  their  own  credit  they  could  not  bay. 
but  upon  their  notes  Indorsed  by  McCunouieb 
the  machinery  would  be  sold  to  them.  What 
more  natural  than  that,  under  these  drcnx- 
stances,  even  if  McOullough  did  not  ask  f-ti 
protection,  they  shonid  have  offered  it?  It 
was  given  by  the  firm,  as  It  ought  to  hav* 
been,  and  accepted  by  McCullough.  In  the 
absolute  and  unconditional  transfer  of  tli« 
machinery;  foA  that  the  latter  was  suhf>e- 
quently  sold  for  a  sum  larger  than  was  ne^il- 
ed  cannot  reasonably  be  urged  as  evidence  o! 
fraud,  for  it  might  have  been  sold  for  meet 
less.  Nearly  all  of  us  have  had  some  ex- 
perience in  the  sale  of  secondhand  machinery, 
and  its  value,  even  when  used  for  the  brief- 
est period,  can  rarely,  if  ever,  be  even  ap- 
proximately fixed,  and  not  infrequently  scrap 
Iron  is  its  only  safe  standard  of  value  unti: 
actually  sold.  Common  prudence  In  this  case 
was  simply  observed  in  taking  a  transfer  of 
sufficient  personal  property  of  uncertain  val- 
ue, and  In  taking  It,  it^was  as  abaoluteiy 
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free  from  actual  fraud  as  Its  terms  were 
absolute  and  unconditionaL  The  learned 
judge  below  properly  called  the  attention  of 
the  Jury  to  the  testimony  on  both  sides  that 
the  transfer  of  the  property  was  made  in 
good  faltb,  and  there  could  not  fairly  bare 
been  any  other  finding.  Whether  there  was 
such  constructive  fraud  on  the  part  of  Mc- 
Oullough  and  the  firm  of  Beswlck  &  Crowther 
In  the  transfer  as  now  stands  In  the  way  of 
the  former's  right  to  recover  was  submitted 
to  the  Jury  as  a  question  for  their  determina- 
tion, under  sulBciently  clear  and  Intelligent 
Instructions,  and  In  a  charge  that  was  not 
Inadequate  upon  a  review  of  the  testimony 
of  the  four  witnesses  called.  The  learned 
trial  Judge,  after  giving  some  Illustrations 
of  the  kmd  of  possession  required  by  the  law 
In  the  purchase  of  personal  property,  said, 
among  other  things:  "If  a  man  buys  a  room 
full  of  machinery  and  if  the  man  who  buys 
it  is  the  owner  of  the  mill,  the  law  does  not 
require  him  to  take  all  that  machinery  down 
and  take  It  away,  and  then  cart  it  back  again, 
to  take  possession  of  It  He  must  take  such 
possession  of  It  as  the  material  he  Is  buying 
admits  of.  That  Is  what  is  meant  here  by 
the  claim  of  McCullough,  through  Mr.  Lord, 
that  after  this  machinery  was  bought  by  him 
he  went  and  put  tags  on  it;  that  that  was  the 
best  he  could  do  to  take  possession,— to  mark 
it  that  It  was  his.  Tou  are  to  consider  all 
that,  and  say  whether  you  think  what  was 
done  by  Mr.  Lord  for  Mr.  McCullough  was 
taking  such  possession  as,  considering  the 
circumstances  and  the  thing  bought,  was  all 
that  could  be,  in  reason,  required.  The  su- 
preme court  have  expressed  the  law  In  words 
which  1  will  read  to  you:  'It  la  for  the  jury 
to  find  from  the  evidence  whether  the  sale 
tvas  made  In  good  faith  or  colorable,  and 
whether  the  change  of  possession  was  all 
which  could  be  reasonably  expected  of  the 
vendor,  taking  Into  view  the  character  and 
situation  of  the  property  and  the  relation  of 
the  parties.' "  The  building  in  which  this 
mnchlnery  was  located  belonged  to  McOul- 
lough,  and  there  was  not  only  no  reason  why 
it  should  be  taken  elsewhere,  but  there  were 
very  good  ones  why  It  should  remain.  The 
machines  weighed  tons;  were  bolted  down 
to  the  floor  of  the  mill;  were  of  great  length, 
and  covered  with  very  fine  steel  wire;  and 
appellee's  tenants— his  v^idors,  to  be  sure- 
needed  the  machinery  in  their  business.  All 
of  these  conditions  were  properly  taken  Into 
consideration  by  the  Jury.  After  the  execu- 
tion and  delivery  of  the  transfer  to  McCul- 
lough, he  was  bound,  by  some  act,  to  Indicate 
his  ownership  of  the  property  and  to  assume 
control  of  it;  and  it  was  for  the  Jury  to  de- 
termine whethM  he  bad  submitted  evidence 
to  justify  a  finding  that  he  had  done  all  that 
was  required  of  him  under  the  circumstan- 
ces. That  ownership  was  asserted  over  the 
machinery  after  it  had  been  transferred  ia 
clearly  established  by  the  testimony  of  Lot4 
40A.-40 


who  states  that  he  "tagged  all  the  machinery 
as  bearing  title  of  James  A.  McCullough  & 
Co.,"  and  that,  when  he  found  some  of  the 
tags  had  been  taken  ott  before  the  sherUTs 
levy,  he  replaced  them.  Control  over  it  was 
exercised  In  leasing  it  to  Beswlck  &  Crowth- 
er. 

The  following,  among  other,  authorities 
sustain  the  correctness  of  what  was  said  to 
the  Jury  on  the  subject  of  change  of  posses- 
sion: "It  was  for  the.  Jury  to  find  from  the 
evidence  whether  the  sale  was  In  good  faith 
or  colorable,  and  whether  'the  change  of  pos- 
session was  aU  that  could  reasonably  be  ex- 
pected of  the  vendor,  taking  Into  view  the 
character  and  situation  of  the  property  and 
the  relation  of  the  parties.'  Evans  v.  Scott, 
89  Pa.  136."  Rennlnger  v.  Spatz,  128  Pa.  524, 
18  Atl.  405,  16  Am.  St.  Rep.  692.  "The  mod- 
em doctrine  upon  this  subject  appears  to 
be  that,  in  determining  the  kind  of  posses- 
sion necessary  to  be  given,  regard  most  be 
bad  not  only  to  the  character  of  the  prop- 
erty, but  also  to  the  nature  of  the  transac- 
tion, the  position  of  the  parties,  and  the  in- 
tended use  of  the  property.  No  such  change 
of  possession  as  will  defeat  the  fair  and  hon- 
est object  of  the  parties  is  required.  Craw- 
ford V.  Davis,  99  Pa.  676;  Ziegler  y.  Hand- 
rlck,  106  Pa.  87;  McOlure  v.  Forney,  107  Pa. 
414."  Pressel  v.  Bice,  142  Pa.  263,  21  Atl. 
813.  "The  results  of  these  cases  were  sum- 
marized In  Crawford  r.  Davis,  99  Pa.  576, 
where  It  was  said  that  the  character  of  the 
inroperty,  the  use  to  be  made  of  it,  the  na- 
ture and  object  of  the  transaction,  the  posi- 
tion of  the  parties,  and  the  usages  of  the 
trade  or  business  are  all  to  be  considered  In 
deciding  the  snfficleDcy  of  the  possession 
taken  by  the  purchaser.  This  was  repeated 
in  McCIure  r.  Forney,  107  Pa.  414,  and  In 
Rennlnger  v.  Spatz,  128  Pa.  624,  18  AtL  406, 
15  Am.  St  Rep.  692."  Stephens  v.  OUford, 
137  Pa.  219,  20  Atl.  542,  21  Am.  St  Rep. 
868.  "Where  personal  property  sold  is  not 
reasonably  susceptible  of  actual  delivery,  a 
constructive  delivery  is  sufficient  and  It  is 
not  necessary  that  the  vendee  should  do 
more  than  assume  such  control  of  it  as  to 
reasonably  indicate  the  fact  of  the  change  of 
ownership.  If  there  has  been  neither  de- 
livery nor  the  assumption  of  control,  it  may 
be  the  duty  of  the  court  to  pronounce  the 
sale  void  for  legal  fraud;  but,  when  the 
vendee  has  assumed  control,  the  question 
whether  the  sale  Is  bona  fide  is  usually  one 
of  fact  and  the  question  Is  whether  the  ven- 
dee has  done  all  that  could  reasonably  be 
expected  In  such  a  case.  This  Is  to  be  de- 
termined in  view  of  the  relation  of  the  par- 
ties and  the  nature,  use,  and  situation  of  the 
property.  ThU  rule  has  been  upheld  in  a 
long  line  of  cases,  among  the  later  of  which 
is  Rennlnger  v.  Spatz,  128  Pa.  524,  18  AtL 
406, 16  Am.  St  Rep.  C92."  Goddard  v.  Weil. 
166  Pa.  410.  30  Atl.  1000.  To  the  foregoing 
authorities  we  need  only  add  what  was  said 
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upon  this  subject  by  the  late  Chief  Justice 
Green  in  the  former  disposition  of  this  case. 
J&2  Pa.  176.  43  AU.  999. 

Whether  the  Judgment  given  by  Crowther 
to  Wllley  on  February  18,  1896,  represented 
any  unpaid  Indebtedness-  of  the  firm  of  Bes- 
wlck  &  Crowther  due  to  him  on  October  12, 
1885,  the  date  of  the  transfer  of  the  machin- 
ery, does  not  appear.  Wllley  himself  did 
not  testify,  and  Crowther  did  not  seem  to 
know.  If  the  Judgment  did  represent  any 
such  Indebtedness,  it  ought  to  have  been 
readily  ascertainable  and  easily  proven;  and 
In  this  controversy,  in  which  the  appellant 
alleges  a  fraud  upon  him  as  a  Judgment  cred- 
itor, he  ought  to  have  shown  that  his  Judg- 
ment represented  not  only  Indebtedness  In- 
curred since  October,  1895,  but  included  what 
was  then  due  blm,  or  at  least  some  portion 
of  It  From  all  that  can  be  gathered  from 
the  record,  he  may  have  been  a  subsequent 
creditor.  It  was  upon  him  to  show  that  he 
was  not  There  is  no  error  here.  The  as- 
signments are  all  overruled,  and  the  Judg- 
ment is  affirmed.     . 


TAYTX)R  V.  ETXIS  et  al. 

(Supreme  Oonrt  of  Pennsylvania.    July  17, 
1901.) 

RBPLKVIN— WHEN    HBS-OOODS    IN    CUSTODT 
OF  LAW— OBJKCTlOrT  BY   INTERVENER. 

1.  Goods  seized  on  execution  are  in  the  cus- 
tody of  the  law  even  after  a  claimant  has 
given  a  bond  therefor,  so  that  replevin  will  not 
lie  for  them. 

2.  Act  April  3,  1779,  declaring  void  a  writ 
of  replevin  for  any  goods  taken  in  execution, 
applies  though  they  are  not  in  the  actual  pos- 
session of  the  officer  making  the  levy,  and  the 
writ  is  against  the  one  having  such  possession. 

3.  The  assignee  for  creditors  of  one  whose 
goods  have  been  seized  on  execntion  may, 
nough  voluntarily  intervening  as  defendant  in 
a  replevin  suit  therefor  by  a  claimant  thereof, 
make  the  objection  that  nnder  Act  April  ■  3, 
1779,  the  writ  of  replevin  is  void. 

Appeal  from  court  of  coounon  pleas,  PMl- 
adelphia  county. 

Replevin  by  Annie  Eugenie  Taylor  against 
Samuel  S.  Ellis  and  others,  trading  as  tM. 
Thomas  &  Sons.  Thomas  Ashby  Biythe,  ao- 
slgnee  for  benefit  of  creditors  of  Alexander 
K.  Taylor,  Intervened.  Judgment  Cor  plain- 
tiff.   Intervener  appeals.    Reversed. 

Fred.  Taylor  Pusey,  Wendell  P.  Bowman, 
and  John  Q.  Johnson,  for  appellant  Thomas 
Earle  White,  for  appellee. 


BROWN,  J.  On  March  25,  1893,  Thomas 
C.  Fluke  &  Co.  issued  execution  against  Alex- 
ander B.  Taylor  on  a  Judgment  which  they 
had  obtained  against  him  in  court  of  com- 
mon pleas  No.  3  of  Philadelphia  county.  Two 
days  later,  on  March  27tb,  the  sherifC  levied 
on  certain  personal  property  as  the  goods  of 
the  defendant  in  the  execution,  and  it  is  ad- 
mitted that  those  for  which  this  writ  of  re- 
plevin was  Issued  were  included  In  the  levy. 


On  April  16th,  Taylor  executed  a  deed  of  a«- 
signment  for  the  benefit  of  creditors  to  T. 
Ashby  Biythe,  appellant  and,  a  day  or  rrg 
afterwards  the  goods  so  under  levy  were  n- 
moved  by  the  sheriff  to  the  auction  rooms  of 
M.  Tliomas  &  Sons,  who  seem  to  have  bees 
his  ofiicial  auctioneers,  under  an  agreeneo: 
between  that  officer  and  the  assignee  tlu: 
they  should  be  sold,  and  the  proceeds  a;- 
plled,  first,  to  the  payment  of  tbe  execv.jx. 
and  the  balance.  If  any,  tamed  over  t: 
Biythe,  the  assignee.  Under  tbe  clrcumf'.ii- 
ces.  this  was  an  entirely  proper  and  law:' ' 
arrangement  most  likely  to  result  In  nsLj- 
log  more  for  the  eroperty  than  could  tin 
been  obtained  for  It  at  sheriff's  sale,  and  b- 
terferlng  in  no  manner  with  tbe  rights  «! 
the  execution  creditor  under  the  levy.  Ken*. 
Santee  &  Co.'b  Appeal,  87  Pa.  ICo;  In  r 
Mathews'  Estate,  U4  Pa.  139.  22  AtL  9ir,. 
In  re  Leidlch's  Estate,  161  Pa.  451.  29  AiL 
89,  90;  Broadbead  v.  Comman,  171  Pa.  Z£L 
33  AtL  SCO.  Before  tbe  goods  were  removed 
to  tbe  rooms  of  M.  Thomas  &  Sons,  Annie  E. 
Taylor,  wife  of  the  defendant  lii  tbe  cxkj- 
tlon,  and  plaintiff  in  this  action,  made  cI-aIjl 
to  them,  and,  on  the  sheriff's  rule  for  an  l3- 
terpleader.  a  feigned  issue  was  awarded  '.o 
determine  the  title  to  them.  It  does  not  ap- 
pear that  the  sheriff  delivered  possession  ci 
them  to  the  claimant  upon  the  flliog  of  bt.- 
bond;  but  on  the  contrary,  the  instituc. 'C 
of  this  suit  Is  evidence  that  sucb  possei^..: 
was  not  gl\ea,  and.  from  all  that  caa  '■ 
gathered  from  the  record,  at  the  time  tL- 
writ  went  forth  they  were  not  only  in  tl- 
custody  of  the  sheriff,  but  In  his  actual  pu> 
session  In  the  auction  rooms  of  M.  Thoi..^- 
&  Sons,  where  he  had  placed  theno.  If  Ui- 
claimant  after  her  bond  had  been  filed,  t;;- 
entitled  to  the  possession  of  them,  she  n««<! 
'Cd  no  writ  of  replevin  to  get  them;  for  tl. 
court,  upon  her  application,  would  hare  ct- 
dered  the  sheriff.  Its  officer,  having  them  t 
custody,  to  deliver  them  to  her;  and  I. 
could  have  taHen  them  from  the  rooms  whtTc 
he  had  placed  them  without  any  other  p:> 
cesB  than  the  fieri  facias  in  his  hands.  Bat 
Instead  >»f.such  an  application,  she  broo^tt 
the  action. now  before  us,  and  the  toiiii- 
mental  question  for  consideration  Is  wbeUr  - 
the  goods,  under  the  circumstances  state! 
were  subject  to  be  taken  by  a  writ  of  tt- 
plevin.  The  appellant  contends  that  at  U' 
.time  the  writ  was  issued,  they  were  in  tbe 
custody  of  tbe  law,  and  therefore  conid  ax  br 
taken.  The  appellee  insists  that  by  the  tl- 
ing  of  her  bondas  a  claimant  they  were  re- 
lieved from  the  law's  custody,  and  replerr 
was .  properly  brought  for  their  possessi.c 
The  question  Is  to  be  determined  without  > 
gard  to  the  act  of  May  28.  18S7.  regulaLC.- 
Interpleader  practice,  Cor  its  provisions  hST-: 
no  application  to  this  suit  brought  mo^ 
than  four  years  before  its  passage;  a:: 
what  we.  may  say  must  therefore,  be  unde: 
stood  as  If  the  act  had  not  been  pass<? 
That  these  goods  wen(^  the  custody  of  t. 
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law  at  tbe  time  plaintiff  brought  tbls  snlt  18 
so  well  settled  by  authority  tliat  the  qnestlon 
should  no  longer  be  regarded  as  an  open  one. 
Kyen  If,  upon  the  giving  of  a  bond  by  a 
claimant  to  goods  seized  under  a  writ  of  ex- 
ecutlo'-.,  he  Is  entitled  to  the  posseaslon  of 
them,  and  gets  them,  they  continue  to  be  In 
the  law's  custody  until  It  can  be  judicially 
determined  whether  they  shall  be  sold  as  the 
property  of  the  debtor  against  whom  the  ex- 
ecution issued,  or  remain  in  the  bauds  of  the 
claimant  as  his  absolute  property,  freed  from 
the  levy.  When  possession  Is  given  to  the 
claimant,  it  is  upon  the  express  condition  of 
bis  bond,  as  in  the  case  now  before  us,  that 
"the  goods  levied  on  and  claimed  shall  be 
forthcoming  upon  the  determination  of  the 
said  Issue  to  answer  the  execution  of  the 
plaintifT,  if  said  execution  shall  be  determined 
In  favor  of  the  plaintiff  In  said  execution." 
Though  In  the  possession  of  the  claimant  dur- 
ing the  period  Intervening  between  the  fram- 
ing of  the  Issue  to  determine  the  title  and  the 
final  disposition  of  the  same,  the  custody  of 
the  law  is  never  relinquished;  and,  if  the  is- 
sue be  determined  in  favor  of  the  plaintiff  in 
the  execution,  they  can  be  sold  on  the  appro- 
priate writ  of  venditioni  exponas.  In  Caven 
V.  Cole,  12  Phiia.  425,  during  the  pendency 
of  the  Issue  to  determine  the  title  of  the 
claimants,  the  goods  were  sold  by  th^r  re- 
ceivers as  their  property,  under  an  order 
of  court,  and  the  sale  was  confirmed;  but 
when,  by  a  verdict  in  the  feigned  issue, 
it  was  determined  that  the  goods  purchased 
from  the  receivers  belonged  to  tbe  defend- 
ants in  the  execution,  and  not  to  the  claim- 
ants, a  venditioni  exponas  was  Issued  for 
their  sale,  though  in  the  hands  of  the  pur- 
chaser from  the  receivers.  Custodianship 
may  be  substituted,  but  the  law's  custody 
is  not  abandoned.  At  first,  when  seized 
under  the  execution,  the  custodian  is  the 
sheriff;  later  on.  It  Is  the  claimant,  if  be  has 
possession  of  the  property.  But,  whoever 
has  it,  the  law's  custody  continues,  until 
It  is  Judicially  determined  that  the  iwoperty 
did  not  belong  to  the  defendant  in  tbe  execu- 
tion, and  ought  not  to  hare  been  seized 
(Bain  v.  Lyle,  68  Pa.  60;  Byrne  v.  Hayden, 
121  Pa.  170,  16  Atl.  750);  and  in  Battersby 
V.  Haubert  8  Wkly.  Notes  Cas.  94,  upon 
which  the  appellee  seems  to  mainly  rely,  this 
is  distinctly  recognized.  In  Hagan  v.  Lucas, 
10  Pet  400,  9  L.  Ed.  470,  the  highest  Judi- 
cial anthority.  In  passing  upon  this  very 
question,  has  declared  that:  "On  the  giving 
of  the  bond  the  property  is  placed  in  the  pos- 
session of  the  claimant  His  custody  Is  sub- 
stituted for  the  custody  of  the  sheriff.  The 
property  is  not  withdrawn  from  the  custody 
of  the  law.  In  the  hands  of  the 'claimant 
under  the  bond  for  its  delivery  to  the  sheriff, 
the  property  is  as  free  from  the  reach  of 
other  processes  as  it  would  have  been  in  the 
hands  of  the  sheriff."  By  this  is  meant  that 
no  process  can  snatch  it  from  the  law's 
graq>,  where  It  most  remain  imtll  It  can  be 


known  whether  the  law  ought  to  have  taken 
it  While  in  such  grasp  it  may  be  more 
tightly  bound  by  other  similar  writs  of  execu- 
tion issuing  from  the  same  court  at  the  In- 
stance of  other  creditors  of  the  defendant 
but  tbe  process  of  no  newcomer,  claiming  It 
as  his,  can  take  It  bodily  away.  And  no 
process  should  take  from  the  hands  of  a 
claimant  property  which  the  law  gives  him  to 
hold  for  a  season  as  Its  custodian  under  hU 
bond  to  produce  It  when  called  for.  If  not 
entitled  to  keep  it  as  bis  own;  for  by  such 
process  the  law  Itself  would  make  compliance 
with  the  bond  which  it  exacted  Impossible, 
and  "this  would.  Indeed,  be  a  reproach  to  tbe 
law  and  Justice."    Hagan  v.  Lucas,  supra. 

But  we  need  not  dwell  on  reasons  why 
goods  and  chattels  in  the  custody  of  the  law 
should  not  be  taken  from  their  custodian  by 
a  writ  of  replevin,  for  there  is  statutory  pro- 
hibition of  it.  The  second  section  of  the  act 
of  April  3,  1779,  entitled  "An  act  declaring 
replevins,  attachments,  Judgments  and  execu- 
tiouB,  in  certain  cases,  to  be  erroneous  and 
void,"  is  as  follows:  "All  writs  of  replevin 
granted  or  issued  for  any  owner  or  owners  of 
any  goods  or  chattels,  levied,  seized  or  taken 
in  execution,  or  by  distress,  or  otberwise,  by 
any  sheriff,  naval  officer,  lieutenant  or  sub- 
lieutenant of  tbe  city  of  Philadelphia,  or  of 
any  county,  constable,  collector  of  the  public 
taxes,  or  other  officer,  acting  In  theb:  several 
offices,  under  the  anthority  of  the  state,  are 
irregular,  erroneous  and  void;  and  all  such 
writs  may  and  shall,  at  any  time  after  the 
service,  be  quashed  (upon  motUsa)  by  the 
court  to  which  they  are  returnable,  tbe  said 
court  being  ascertained  of  the  truth  of  tbe 
fact  by  affidavit  or  otherwise."  The  third 
section  provides:  "The  court  besides  quash- 
ing the  Bald  writs,  may  and  shall  award 
treble  costs  to  the  defendant  or  defendants  In 
such  writs;  and  also,  according  to  their  dis- 
cretion, order  an  attachment  against  any 
protbonotary  or  clerk,  who  shall  make  out  or 
grant  any  such  writ,  Imowlng  the  same  to  be 
for  goods  or  chattels  taken  in  execution,  or 
seized  as  aforesaid."  To  avoid  the  effect  of 
this  act,  the  appellee  relies  upon  several  de- 
cisions of  lower  courts  that  it  does  not  apply 
where  the  sheriff  or  other  officer  is  not  the 
defendant  in  the  replevin.  The  act  cannot  be 
80  read,  and  It  ought  not  to  be  so  Interpreted. 
Its  plain  words  are  that  a  writ  of  replevin  is- 
sued for  any  goods  "levied,  seized,  or  taken 
in  execution"  Is  "irregular,  erroneous,  and 
void."  If  the  goods  for  the  possession  of 
which  the  writ  Is  issued  be  levied  on,  "seized, 
or  taken  in  execution,"  or.  In  other  words,  be 
in  the  custody  of  the  law,  the  writ  Is  "irregu- 
lar, erroneous,  and  void."  These  words  are 
nnmlstakable  that  the  test  of  the  Irregular- 
ity and  Invalidity  of  the  writ  Is  the  law's 
custody  of  the  property,  no  matter  In  whose 
actual  possession  it  may  be.  Sheriffs  and 
constables,  as  a  rule,  do  not  take  Into  their 
possession  personal  property  levied  on  and 
seized  by  them  under  writs  of  execution  ^llar 
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oed  In  their  hands,  bnt  leave  It  with  the  de- 
fendantB  until  sold;  and,  U  the  construction 
of  the  act  of  1770,  as  contended  for  by  the 
appellee,  should  prevail,  Its  wise  provisions 
would  apply  only  in  the  exceptional  cases 
where  the  sheriff,  constable,  or  other  officer 
happens  to  take  actual  possession  of  the  prop- 
erty. In  all  other  cases  they  would  be  avoid- 
ed by  simply  making  the  person  in  apparent 
possession  of  the  property  the  defendant, 
though  such  possession  might  really  be  the 
sheriff's;  and,  by  a  writ  directed  to  that  of- 
ficer himself,  to  be  served  on  another,  the 
property  could  be  absolutely  taken  away 
from  him.  though  held  by  him  on  the  final 
process  of  execution.  Not  only  interference 
with  the  officer  in  the  discharge  of  his  duty 
would  result  in  such  a  case,  but  Interminable 
confusion  would  follow.  Again,  the  writ 
might  be  colluslvely  Issued,  and  the  plaintiff 
put  In  possession  of  the  property  under  levy 
under  an  utterly  worthless  bond,  exception  to 
which  could  be  taken  only  by  the  defendant 
The  sheriff  would  be  no  party  to  such  an  ac- 
tion, and  would  be  powerless,  when  called  up- 
on by  the  plaintiff  in  the  execution,  to  pro- 
duce for  sale  the  property  on  which  he  had 
levied.  In  Tufts  v.  Cole,  3  Kulp,  436,  ferflow- 
ing  English  v.  Dalbrow,  1  Miles,  100,  also  re- 
lied upon  by  the  appellee,  the  purpose  of  the 
act  is  said  to  be  "to  prevent  interference  with 
and  annoyance  to  the  ofllcer  in  the  discharge 
of  his  duty  by  replevins  upon  the  property 
whidi  he  has  seized  in  execution,  and  fCH: 
which  lie  has  made  himself  responsible";  but 
the  facts  In  that  case  most  clearly  show  that 
.  the  interference  "with  the  officer  in  the  dis- 
charge of  bis  duty"  can  be  more  serious  when 
he  la  not  made  the  defendant  in  the  re- 
plevin than  when  he  is.  On  March  11, 
1885,  a  soda  fountain  and  fixtures  were  lev- 
led  on  by  a  constable  at  Hazleton,  as  the 
property  of  Cole,  by  virtue  of  an  execution 
issued  by  a  Justice  of  the  peace.  It  was 
advertised  by  the  constable  for  sale,  but 
left  in  the  store  of  the  defendant  in  the  ex- 
ecutlon.  On  March  12,  1885,  a  writ  of  re- 
plevin was  issued  by  Tufts  against  Cole  for 
this  property.  The  writ  was  executed  by 
the  sheriff,  who  made  return  that  he  had 
served  it  upon  the  defendant,  had  replevied 
the  property,  as  commanded,  and  delivered 
it  to  the  plaintiff.  From  all  that  appears, 
the  constable  bad  no  notice  whatever  of  the 
proceedings  to  take  the  property  from  his 
custody  as  the  officer  of  the  law,  and  only 
found,  when  he  went  to  sell  it.  In  pursu- 
ance of  his  advertisement  that  It  had  been 
spirited  away.  What  was  done  In  that  case 
could  be  repeated  whenevCT,  by  virtue  of  an 
execution,  a  constable  would  leave  in  the 
possession  of  the  defendant  the  goods  levied 
on,— as  is  the  almost  uniform  practice,— and 
some  one  else  should  claim  them  as  an  hon- 
est or  collusive  claimant  It  is  clear  that 
If  the  act  of  1779  is— as  it  Is  admitted  to  be— 
for  the  prevention  of  interference  with  sher- 
Itta  and  constables  In  the  discharge  of  thdr 


duties,  its  wise  provisions  are  more  fr>- 
quently  needed  when  they  are  not  defei'j- 
ants  In  replevin  suits  then  when  tbey  uv. 
The  third  section  of  the  act  is  against  xh* 
appellee's  construction  of  It  It  many  caset 
there  is  nothing  in  the  praecipe  to  indicj-f 
that  the  defendant  is  a  public  officer,  at. 
the  protbonotary  or  clerk  making  out  or 
granting  the  writ  in  such  a  case,  not  knt'-- 
ing  the  same  to  be  for  goods  or  chatt  > 
taken  in  execution,  is  not  liable  to  the  :-:- 
tacbment  for  having  issued  it  But  in  aij 
case,  even  though  there  be  nothing  in  li- 
prseclpe  to  indicate  to  him  that  the  goo<ls  '.•.t 
wliich  the  writ  Is  asked  for  are  in  the  (a<- 
tody  of  the  law,  if  be  Issue  the  same  know- 
ing it  "to  be  for  goods  or  chattels  taken  t 
execution,"  the  attachment  In  tlie  discre- 
tion of  the  court  niay  issue  against  blm. 

The  provisions  of  the  act  of  1779  are  k 
plain  that  they  cannot  be  misunderstood,  asi 
dare  not  be  ignored;  and  what  Its  puri>"v 
is  can  be  found  in  the  following  words  >.' 
Rogers,  J.,  In  Shaw  v.  Levy,  17  Serg.  &  E. 
98:  "The  motives  for  passing  this  highly  b^ 
eflclal  act  are  set  forth  In  the  preamble,  br 
the  legislature  themselves,  to  be  to  kulkj 
an  abuse  which  had  prevailed  in  grantiL! 
writs  of  replevin  for  goods  and  cliattels  Ui- 
en  in  execution,  and  for  fines  and  penal;:-* 
due  the  commonwealth,  to  the  delay  of  pc':''. 
justice,  and  to  the  great  vexation  of  the  oC- 
cers  concerned  in  taking  or  levying  the  sar.-. 
The  anxiety  of  the  legislature  to  remedy  '!> 
mischief  appears  in  the  penalties  tliey  tn'i 
imposed  for  its  willful  violation.  It  is  .'::- 
tended  to  prevent  delay,  and  also  for  the  S'-^-- 
rity  of  the  officer  concerned  In  the  levy.  Ti.- 
least  reflection  will  serve  to  show  the  mls- 
chief  to  which  such  a  practice  mnst  nect^- 
sarily  lead;  so  much  so  that  It  Is  impossiblr 
to  foresee  the  extent  to  which  a  creditor  naj 
be  delayed  in  his  just  demands  by  a  litigi<-* 
and  fraudulent  debtor.  An  execution,  willed 
is  the  end  of  the  law,  would  be  only  the  com- 
mencement of  a  new  lawsuit  and  so,  toties 
quotles,  as  his  goods  were  taken  In  execati-: 
by  the  public  officer."  "Lex  semp»  dat.'. 
remedium;"  and  the  appellee,  as  befo.-e 
stated,  could  have  obtained  possession  of  the 
property,  the  subject  of  this  controversy,  1^ 
she  was  entitled  to  It  by  asking  the  court  » 
order  the  sheriff  to  deliver  It  to  her.  Sod: 
an  order  would  have  been  enforceable  by  at- 
tachment and  failure  to  comply  with  it  wot!! 
have  made  the  officer  liable  to  the  appelK- 
Her  contention  Is  that  the  sheriff  had  wM 
drawn  from  the  possession  of  the  goods,  a:;-; 
her  suit  was  simply  against  those  havli; 
them;  but  the  act  of  assembly  is  in  the  v<: 
of  her  right  to  this  writ  of  replevin,  for  tt: 
property  was  in  the  custody  of  the  law,  i.  - 
ing  been  levied  on,  seized,  and  taken  in  e::- 
ecutlon,  even  if  It  was  in  the  actual  fn* 
session  of  the  defendants.  Blythe,  the  i? 
pellant  may  have  voluntarily  Intervened  as  > 
defendant  in  this  suit;  but  he  did  so  to  v^- 
tect  goods  which  he  asserted  belongtd  to  ^■i 


»a.) 


IN  RE  DEUTSCH-AMERIKANISCHER  VOLKSFEST-VEREIN. 


919 


Lsslgnor  wbea  the  deed  of  assignment  was 
executed,  and  In  snch  Intervention  he  certaln- 
y  la  not  estopped  from  challenging  the  ralld- 
ty  of  the  writ  under  which  the  plaintiff 
ETOuId  take  them.  If  It  was  "void,"  bj  the 
r\-ords  of  the  law,  when  Issued,  nothing  that 
je  could  do  would  make  It  valid.  The  mo- 
tion to  quash  the  writ  having  been  denied, 
bhe  defendants  could  again  raise  the  question 
3f  its  invalidity  on  the  trial.  Shaw  v.  Levy, 
supra.  The  fifth  point  submitted  by  the  de- 
fendants should  have  been  affirmed;  and,  as 
Clie  evidence  was  conclusive  that  the  goods 
sought  to  be  replevied  were  in  the  custody 
of  the  law  at  the  time  the  writ  was  issued, 
tlie  verdict  should  have  been  in  their  favor. 
We  need  consider  no  other  questions  raised 
by  the  specifications  of  error.  Judgment  re- 
Tersed. 


In  re  DBUTSCH-AMERIKANISCHBR 

VOLKSFBST-VBRHIN. 

(Supreme  Court  of  Pennsylvania.    Jnly  17, 

1901.) 

CORPORATIONS— RIGHT  TO  CHARTER. 
A  charter  of  incorporation  "for  the  main- 
tenance of  a  club  for  social  enjoyment,"  being 
authorized  by  Act  April  28,  1874  (P.  L.  73) 
§  -,  and  there  l>eing  no  requirement  that  the 
chni'ter  shall  be  necessary,  or  that  the  title  ot 
tlie  corporation  shall  be  in  English,  the  charter 
may  not  be  refused  on  the  ground  that  It  is  not 
necessary,  or  that  the  title  is  in  a  foreign  lan- 
guage. 
Mestrecat,  3.,  dissenting. 

Appeal  from  court  of  common  pleas,  Phil- 
adelphia county. 

In  the  matter  of  the  charter  of  the  Deutsch- 
A  merlkaniscber  Volksf est- Verein.  Application 
for  the  charter  was  denied,  and  petitioners 
therefor  appeal.    Beversed. 

P.  A.  Wildcrmuth,  for  appellants. 

MITCHELL,  J.  Appellants,  members  of 
an  unincorporated  society,  applied  for  a 
charter,  setting  out  that  "the  purposes  for 
which  the  corporation  is  formed  are  to  en- 
courage social  intercourse  among  its  mem- 
bers and  their  families,  to  accumulate  a 
fund  by  gifts  and  dues  of  its  members,  and 
to  apply  the  said  fund  for  the  relief  of  its 
members  and  their  families,  and  to  other 
charitable  purposes."  A  master,  to  whom 
the  application  was  referred,  reported  that 
the  application  was  in  proper  form,  the  pur- 
poses within  those  named  in  the  first  class 
under  section  2  of  the  act  of  April  29,  1874 
(P.  L.  73),  and  further,  specifically,  that  no 
liquor  was  sold  or  used  at  the  meetings; 
that  the  annual  dues,  after  payment  of  run- 
ning expenses,  were  used  for  charitable  pur- 
poses, in  which  members  had  no  preference 
over  strangers;  that  no  assessments  were 
made  on  members,  and  no  benefits  were 
allowed  to  sick  members,  or  to  the  families 
o*"  members  deceased.  He  therefore  recom- 
mended the  granting  of  the  charter.    These 


specific  findings  of  fact,  though  not  strict!/ 
called  for  by  the  application,  are  useful  as 
negativing  any  inference  that  the  proposed 
corporation  was  an  evasion  of  the  liquor 
laws  regulating  beneficial  or  Insurance  asso- 
ciations, etc.  The  court  below,  however, 
refused  to  approve  the  charter,  on  thu 
grounds:  First,  that  no  necessity  was  shown 
for  incorporation;  and,  secondly,  that  the  ti- 
tle was  in  a  foreign  language. 

The  privilege  of  Incorporation,  and  the  re- 
quirements to  obtain  It,  are  wholly  statutory. 
The  courts  are  not  entitled  to  grant  or  refuse 
the  right,  except  upon  legal  grounds ;  and  the 
requirements  fixed  by  law  can  neither  be  dis- 
pensed with  nor  added  to.  Section  2  of  the 
act  of  April  29,  1874  (P.  L.  73),  authorizes 
charters  of  incorporation  "for  the  mainte- 
nance of  a  club  for  social  enjoyment."  The 
court  undoubtedly  may  and  should  look  into 
the  nature  of  the  proposed  social  enjoyment, 
to  see  that  It  Is  "lawful,  and  not  injurious  to 
the  community,"  and  may  require  specific 
statements  and  evidence  to  that  end.  But 
necessity  is  not  one  of  the  requirements,  and 
It  is  doubtful  If  It  ever  could  be  shown  in  the 
case  of  purely  social  clubs.  To  require  It, 
therefore,  would  be  practically  to  repeal  that 
clause  of  the  statute.  The  appellants,  as  it 
appears,  have  carried  out  the  same  sociable 
and  charitable  purposes  successfully  for  five 
years  without  a  charter;  but.  If  they  are  now 
of  opinion  that  their  interests,  their  conven- 
ience, or  their  mere  pleasure  would  be  bet- 
ter served  by  Incorporation,  they  are  entitled 
to  It  under  the  statute;  and  the  absence  of 
necessity  for  it  is  not  a  valid  reason  for  re- 
fusal of  a  charter. 

Nor,  secondly,  is  the  expression  of  the  title 
in  a  foreign  language  a  valid  reason  for  the 
refusal  of  a  charter.  There  is  no  require- 
ment in  the  statute  that  the  title  shall  be  in 
English.  Courts,  under  the  common  law, 
though  their  official  language  is  English, 
have  always  administered  rights  under  con- 
tracts, deeds,  or  wills  in  foreign  languages. 
And  in  no  state  has  the  usage  been  more 
liberal  than  in  Pennsylvania,  where  for 
many  years,  and  until  quite  recent  times, 
the  laws  and  public  advertisements  were  of- 
ficially printed  In  German  as  well  as  In  Kug- 
lish.  The  charter,  when  approved,  is  direct- 
ed by  the  act  of  1874  to  be  recorded  In  the 
office  for  the  recording  of  deeds,  and  may, 
therefore,  fairly  come  within  the  act  of  May 
31,  1893  (P.  L.  188),  requiring  that  every 
will,  deed,  mortgage,  agreement,  or  any  oth- 
er written  or  printed  instrument,  presented 
for  record  In  any  other  than  the  English  lan- 
guage, shall  be  accompanied  by  a  sworn 
translation  in  English,  which  shall  be  filed 
or  recorded,  as  the  law  may  require,  with 
the  original.  This  is  a  statutory  recogni- 
tion, if  not  a  sanction,  of  the  use  of  a  for- 
eign language  in  charters  as  well  as  other 
legal  instruments.  The  court,  of  course,  has 
power  to  require  a  translation  for  Its  own  In- 
formation Id  the  Inquiry  into  th&iawfulnqss 
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or  Injuvlousnesa  to  the  commnnlty  of  the 
submitted  instrument,  but  that  Is  the  extent 
o£  Its  authority  In  this  requirement  Judg- 
ment rerersed.  and  charter  directed  to  be 
approved,  unless  otherwise  appearing  to  be 
Injurious  to  the  community. 

MESTREKAT,  J.,  dissents. 


SUPLEH  et  aL  ▼.  OAliiAGHAN  et  *L 

(Supreme  Court  of  Pennsrlv-ania.    July  17, 

1801.) 

CREDITORS'  BILL-WHSN  LIBS. 
A  creditors'  bill  by  creditors  of  C,  to  set 
•ride  a  lease  of  her  life  estate  in  consideration 
of  maintenance  of  herself  and  family,  cannot 
be  maintained,  though  she  has  made  an  assign- 
ment for  the  benefit  of  creditors,  and  though 
the  lease  la  alleged  to  be  in  fraud  of  creditors; 
tiiera.  being  an  adequate  remedy  at  law. 

Appeal  from  court  of  common  pleas,  Phila- 
delphia county. 

Suit  by  Charles  J.  Suplee  and  another, 
trading,  as-  Saplee  &,  Van  Leer,  against  Sarah 
K:  Oallaghaa  and  Bernard  MacMackin,  to  set 
aside  a  lease 'Of  said  Callaghan  to  said  Mac- 
Mackin' in  consideration  of  the  support  of 
seld  Callaghan:  and  her  family.  Demurrer  to 
bHt  was  Bostalned,  and  plaintiffs  appeaL  Af- 
firmed.' 

Ftancls  8.  Laws  and  Francis  C.  Adler,  for 
apnellants.    A.  Lewis  Smith,  for  appellees. 

POTTEK,  X  While  no  specific  reason  Is 
given .  by  the  learned  court  below  (or  sus- 
taining the  demurrer  to  the  bill  as  filed  in 
this  case,  yiet  we  see  no  error  in  its  action. 
T&;e  bill  Is  in  form  a  creditors'  bill,  and  as 
such'  cannot  be  sustained  if  the  plaintiff  has 
ar  full  and  adeqpate  remedy  at  law,  under  the 
ordinary  and  long-established  methods  of 
procedure.  Hank  v.  Kern,  193  Fa.  67,  44  AtL 
3S4.  An  assignment  for  the  .benefit  of  cred- 
itors was  made  by  the  defendant  Mrs.  Cal- 
laghan long  prior  to  the  filing  of  this  bllL 
If  such  assi^ment  had  not  been  made,  the 
complainants  here  would  have  had  no  hesita- 
tion in  levying,  uppn  and  selling  her  life  es- 
tate in  the.  property,  and.  If  Its  possession 
bad  been  denied,  they  could  have  brought 
ejectment.  Certainly  such  a  bill  as  this 
could  not  have  been  sustained  under  those 
circumstances.  We  do  not  see  that  the  fact 
of  the  assignment  alters  the' situation  In  this 
respect  If  the  Interests  of  Mrs.  Callaghan 
as  life  tenant  and  as  lessor  are  vested.  In  the 
assignee  for  the  benefit  of  creditors,  then  she 
is  not  a  proper  party  to  the  bill,  and  no  de- 
cree can  be  entered  against  her;  but  if,  as 
alleged,  the  making  of  the  lease  was  for  the 
purpose  of  creating  a  trust  for  her  benefit 
and  was  in  fraud  of  her  creditors,  as  Is  con- 
tended in  the  bill,  her  interest  In  the  proper- 
ty, would  still  remain  subject. to  the  execu- 
tion of  the  Judgment  creditors,,  and  the  rem- 
edy at  law  would  beadequatOiand  efCectuaL 


Without  discussing  other  reasons  upon  'whi-i 
the  demurrer  might  have  been  snstained,  tii 
one  referred  to  is  suSicient.  The  decree  I 
therefore  affirmed,  at  the  cost  of  tlie  app« 
lants. 


TEMPLETON  v.  WARRIORSMARK:  TP. 

(Supreme  Court  of  PennsylTania.     Jnly  IT. 
1901.) 

DBB-BCnVB  HIOHWAT— CONTRIBDTORT  KD3 
LIGENCE— INSTRUCTION. 
An  instruction,  in  an  action  for  injury  t^  i 
member  of  a  sleighing  party  from  a  def«':-i 
high-way,  that:  "If  she  had  not  volnntJiLj 
made  herself  a  member  of  this  sleisiung  p:..:. 
she  would  not  have  received  the  inji ;. 
•  •  •  Now,  •  •  •  was  she  guilty  of  r;"-: 
ligenre,  under  such  circumstances,  in  attecir-' 
ing  to  pass  over  this  toad  on  the  night  of  W. 
accident?  If  you  find  she  was,  she  cannot  >- 
cover," — is  erroneous,  in  suggesting  that  pbic. 
tiff  may  have  been  guilty  of  contributory  d>-;  - 
;ence  in  joining  a  sleighing  partj'  over  a  put..:: 


Appeal  from  court  of  common  pleas,  Hod:- 
ingdon  county. 

Action  by  Alice  B.  Templeton  against  tb« 
to-wnshlp  of  Whrriorsmark  for  Injury  receiv- 
ed by  plalntUT'  from  a  defective  hlghwa;. 
Judgment  for  defendant,  and  plaintiff  ap- 
pealsi    Reversed. 

W.  H.  &  J.  S.  Woods,  mcks  A  Templeos. 
and  Aj.y.  Dlrely,  for  appellant  W.  M.  Heo- 
dersoo  and  Thos.  F.  Bailey,  fOr  appellee. 

POTTER,  J.  The  charge  of  the  lea.r»i 
court  below  is  a  very  carefol  and  dlacrhaiic: 
Ing  statement  of  the  law.  ai>pUcabIe'  to  th* 
facts  of  the  case,  'with  the  exception  of  ttat 
portion  which  Is  assigned  as  the  subject  of 
the  fO'urth  specification  of  error.-  Here-ta- 
advertently,  no  doabt— 4Ji!e  dOctrtne  of  con- 
tributory. negligeBce.  was.  carried  to  a  limit 
which  is,  perhaps,  extreme.  It  "was  sngce?t- 
ed  to  the  jury,  that  the  plalntlir  may.  iMTf 
been  guilty  of  contributory  negligence,  in  jijia- 
Ing  the  party  upon  the  night  in  Question  iz  t 
sleigh,  ride  over  a  public  highway.  The  j«j 
were,  told  that:  "If  she  had  not  voluntarily 
made .  herself  a  member  of  this  sledding 
party,  she  would  not  have  received  the  in- 
jury she  complains  of.  Now,  gentlemen,  wu 
she  guilty  of  negligence,  under-  such,  cirooit- 
stances.  In  attempting  to  pass  over  this  vui 
on  the  night  of  the  accident?  If  you  Sid 
that  she  was,  then  she  cannot  recover  frcm 
the  townsMp  any  damages  (or  her  Injsi;. 
however  severely  she  was  hurt  on  that  tripi" 
It  la  true  that  It. was  left  to  the  jury  to  saf 
wheiher  or  not  It  was  negligence  for  thi 
plaintiff  to  attempt  to  trav^  upon  the  public 
highway  at  the  time  and  place  and  under  tiM 
circumstances;  but  the  suggestion  -was  [nt » 
forcibly  by  the  court  that  we<  (eel  that  :i 
may,  have  had  undue  weight  la  detennislB; 
the-  action,  of  the  jiuy*  The-.'  mere  faet  of 
passing  over.  the<  ppblic  hlgh-way  -was  not  li 
Itself r  sufficient  .gcound  upon  which  to  pitdi- 
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ate    contributory    negligence.    7>)    do     so 

rould  be  going  rather  further  than  the  doc- 

rine  of  aoy  of  our  cases  'wUl  'wurrant.    The 

cgUgence   charged    against    the   deOeBdant 

ras  confined  to  its  action  with  respeot  to  the 

articular  portion  of  the  highway  where  the 

ccident  happened.    The  plaintiff  could  only 

«  charged  wKh  sncb  negligence  as-  co-operat- 

d  with  that'of  the  defendant  to  produce  the 

.ccident    It    nrast,    therefore,    be    conflned 

iroxlmately  to  the  time  and  irfaoe  of  thetacd' 

lent    It  was  going  too  far  bade  in  the  ae- 

(uence  of  erents  to  suggest  to  the  Jury  that,. 

f  the  plaintiff  had  not  voluntarily  made  her- 

«If  a  member  of   the  sledding  party,   she 

I'ould  not  have   received'  the  Injury.    The 

tatement  Is  true,  as  a  matter  of  course,  but 

t  is  tantamount  to  saying  that,  if  she  faad  not 

teen  present  at  the  time  of  the  accident,  she 

vonld  not  hare  been  hurt.    We  fed  that  the- 

onrth  specification  of  error  must  be  sustain- 

id.    None  of  the  other  speclflcations  need  dis* 

;usslon.    The  Judgment  is  reversed,  and  a- 

,-enlre  facias  de  novo  la  awarded. 


SEYSTONB  BLEOTRIO  LIGHT,   HBAT"  ft 
POWER  CXD.   OFGBTTVSBURG  v.  PEO- 
PLE'S ELECTRIC  UGHT,  HEAT  &  POW« 
BR  OO.  OF  GBTTYBBDRG  et  al. 
(Supreme  06Qrt  of  Pennsylvania.    July  17, 
1901;) 

BQUITr^^nJKISDICTION— BIIX  TO  RBCOTBil 
PROPBRTY— ACTION  AT  hAMf. 

1.  Bill' for  recovery  of  posMssiOB  of 'persona) 
l>ropeity  will  not  lie  thonch  there  is  all<«e4  ii»i 
lerfereoce- with  the  ezercis*  of  plaintifTs .  cor- 
>orate  rights,  this  being  merely  incident  to, 
ind  the  resnit  of,  the  retention  of  the-prepM'- 
y  by  defendaatv  and  tbongb  such  property  is, 
la  a  rale, .necessary  to  tb«  exercise. of  the  fran-* 
rhises  of  a  company  like  pJnintiS,  it  not  being 
illcged'b^'  plaintiff  that,  wtthont  the  specific 
tPopertyiB  dispute,  itcannot  exercise 'the  irawk 
!m  and  pniyileges  confocred  on  it. 

2.  Before  bill  to  recover  property  pluintiS'a 
itle  to  which  is  dispnted  can  lie  maintained, 
be  title  mnst-be  settled  in  a  court' of  law; 

Appeal,  from  court  of  common  pleas.  Ad- 
ims  county. 

Suit  by  the.  Keystone,  Electric  Llg)it  Ueat . 
i.  Power  Company  of  Gettysburg  against  the 
•eople's  Electric  Light,  Heat  &  Power  Com- 
>aay  of  Getty^burg  and  others.    Decree  for 
tialtttiff..   Defendants  appeal.    Reversed.. 

Robert  Snodgrass,  for  anp<tiUiaata.  Wlk 
lam  McBbasry.  for,  appellee. 

BROWN,  J.  The  demmrer  t»  tkis  bttl 
i«Erht  to  have  been.snstaloed.  It  la  mank 
estly  for'the  recovery  of  posscssioB.  of- per* 
onaL  property,  of  which  there  is  noiaUega- 
lOD  that  the  appellee,  ever  bad  poesession, 
be  title  to  which  it  admits  is  denied  iuul  dis> 
lUted.  and,'  for  all  that  appears  on  its  face< 
bere-  is  a  remedy  at.  law..  It  is.tme,  tbecB 
I' alleged  titerference'Wttb  tiM  exerclao  oi- 
ta*oorponte  frsacbtees  oftheameUee,  birt 
Ms  Ifl.lBcldenti  to  and  tbe  result  of' the  re- 


tention of  the  personal  property  by  the  ap- 
pellant; for,  •with  the  dellvei'y  of  the  same 
to  tbe  appellee.  It  will  cease.  The  bill  of 
complaint  is  not  of  general  interference  with 
franchises,  and  the  prayer  Is  not  for  enjoin- 
ing relief  to  carry  with  It  simply,  as  an  Inci- 
dent to  It,  an  order  for  the  delivery  of  spe- 
cific articles  to  the  complainant.  In  such  a 
case  equity  wenld  have  Jurisdiction.  There 
13  no  allegation  that  this  particular  property, 
the  possession  of  which  the  appellee  seeks 
to  acquire  through  the  bill,  is  necessary  to 
the  enjoyment  of  its  corporate  franchises  and 
prhrileges,  that  without  It  they  cannot  be 
exercised,  or  that-other  property  of  a  similar 
Icind  cannot  be  procured  for  their  exercise 
and  enjoyment  The  learned  Judge,  In  sus- 
taining the  bill,  says:  'The  mere  mention 
of  such  property  aa  this  determlnea  It  as 
necessary  to  tbe  exercise  of  tbe  franchise  of 
an  electric  light,  heat,  and  power  company 
as  food  and  air  are  necessary  to  sustain  hu- 
man life,  and  it  must  therefore,  be  regarded 
as. 'forming  port  of  such  company'jt  franchise 
life."  Such  property,  as  a  rule.  Is  undoubt- 
edly necessary  to  the  exercise  of  the  fran- 
chises of  an  electric  light,  heat  and  power 
company;  but  the  material  allega.tlon  Is  not 
made  by  the  appellee  that  without  this  spe- 
cific, property,  it  cannot  exercise  the  powers 
and  privileges  conferred  upon.lt.  In  tbe  ab- 
sence of  this  .allegfitlon.  tbe  remedy  at  law 
is  adequate.  But  ,iu.  addition,  the  admitted 
defiance  of  Its  title  by  tbe  appellants  re- 
qoires  that  the  same  be  first  settled  In  a 
court  of  law  bbfbre  equity  can  be  Invoked  to 
prevent  Interference  with  It  resulting  In  Ir- 
reparable'wrongB' and  injuries.  A -court  of 
chancery  Is-not' for  tb*  establisbment  of  le- 
gal rights,  but;  in  proper  caseSt-  of'  giving 
protectien-to  thelr<  enjoymeat  after  thtey  are 
first- established,-  If- disputed.  In  a  court  of 
lAfT.  F«rgiMeo'»  Appeal,  IIT  Pfl.  486,  11  Aa 
885.  Tbe  nineteenth  asslgament  -  Is  sosteln- 
ed,  tbe  decree -is  reversed,  and  the  bill  dla* 
mlaood,-  with  costs  to  the  appellantSr 


BBI8T  V.  HEIST. 

(Supreme  Oourt  of  Pennsylvania.    July  17, 
1901.) 

JUDOMBNT  BT  CONFESSION— OPBNINO. 

Opening  judgment  by  confension,  to  let  in 
defense-  of  payment  on  .evidence  thereof,  ia  not 
error. 

Appeal  front  cavrt  of  common  pieaa,  Lan- 
caster county. 

jQdgmeot.caoteseed  to  (Maytoo.  H.  ReUt  by 
William  A.  Re4flt  ftM- -91,260  was,  after  sub- 
stitution of  Ella  Reist,  admlnistrstrlx  for 
Clayton.  H.  Relst;  on  rule  of  defendant  to  sat- 
isfy tb«  Judgment  or  to  opea  it  and  let  la  the 
defense  of  payntent  opefued  on  ceortain  evi- 
dence--of'payTnewt,  and  trW  ensued,  wherein 
plaintiff 'recovered  .$158.07,  and  now  appeals 
AfBrowA. 
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A.  C  Retnyebl  and  H.  M.  Nortb,  for  appel- 
lant. H.  M.  Houser  and  Appel  &  Appel,  for 
app^lee. 

PER  CURIAM.  The  plaintiff  asked  the 
court  to  decline  to  submit  the  case  to  the 
Jury,  but  to  -relustate  the  judgment  with 
full  force  and  effect,  less  amount  realized  at 
the  sheriff's  sale,  to  wit,  $58.77.  The  court 
refused  this  point.  The  Judgment  was  open- 
ed by  the  court  on  testimony  deemed  suffi- 
cient, and  the  trial  resulted  In  a  verdict  for 
the  plaintiff  in  the  sum  of  $158.87.  We  can- 
not say  that  It  was  error  to  open  the  Judg- 
ment, and  we  therefore  affirm  It  Judgment 
affirmed. 


YOUNG  et  •!.  ▼.  FAGER  et  al. 

(Snpieme  Court  of  Pennsylvania.    July  17, 

1901.) 

BJBCTHENT— NONSUIT. 

Plaintiff  In  ejectment,  failing  to  establish 
Htle  or  right  of  possession,  is  properly  non- 
raited. 

Appeal  from  court  of  common  pleas,  Lan- 
caster county. 

Ejectment  by  Oarollne  Toung  and  another 
against  Amanda  F.  Pager  and  others  for  land 
which  plaintiffs  claimed  as  heirs  of  Conrad 
Swartz,  but  which  he  had  deeded  and  devised 
to  defendants.  Judgment  for  defendants,  and 
plaintiffs  appeal.    Affirmed. 

B.  F.  Davis,  for  appellants.  John  A.  Nau- 
man  and  W.  IT.  Hensel,  for  appellees. 

PER  OURLIM.  This  was  an  action  of 
ejectment,  in  which  the  plaintiffs,  falling  to 
establish  title  or  right  of  possession  to  the 
property  they  coveted,  were  nonsuited.  On 
appeal  to  this  court,  they  filed  nine  assign- 
ments of  error,  two  of  which  referred  to  the 
judgment  of  nonsuit,  and  the  remainder  to 
offers  of  evidence,  which  were  rejected  as 
irrelevant.  In  our  examination  of  the  assign- 
ments and  the  rejected  offers,  we  have  found 
nothing  which  would  justify  the  setting  aside 
of  the  judgment  of  nonsuit.  We  therefore 
dismiss  the  appeal,  and  affirm  the  Judgment 
aforesaid. 


GBTTTSBURO  ELECTRIO  RT.  CO.  et  al.  v. 
ELECTRIC  LIGHT,  HEAT  &  POW- 
ER CO.  OF  GETTYSBURG. 

(Snpreme  Court  of  Pennsylvania.    July  17, 
1901.) 

MORTOAOE»— BRKACH    OF    CONDITION— RIGHT 
TO  FOREOLOSURB. 

Mortgage  given  by  a  lessee  to  a  lessor, 
conditioned  for  compliance  with  the  terms  of 
the  lease,  may  be  foreclosed ;  the  lessee  cove- 
nanting to  maintain  the  leased  property  in  good 
repair,  and  restore  it  in  good  condition,  and, 
having  failed  to  rebuild  a  burned  building  and 
to  pay  other  expenses  incident  to  proper  care 
of  the  leased  property,  and  having  directed 
part  of  its  receipts  from  the  specific  purposes 


to  which  it  covenanted  to  apply  them,  and  aa 
waiver  of  the  covenants  being  shown. 

Appeal  from  court  of  common  pleas.  Ad- 
ams county. 

Suit  by  the  Gettysburg  Electric  Railw:i; 
Company  and  others  against  the  Electric 
Light,  Heat  &  Power  Company  of  Gettys- 
burg and  another  for  foreclosure  of  a  mort- 
gage conditioned  for  compliance  wltb  tte 
terms  of  a  lease.  Bill  dismissed,  and  plain- 
tiffs appeal    Reversed. 

Robert  Snodgrass.  for  appellants.  WUIiam 
McSberry,  for  appellees. 

BROWN,  J.    The  single   question    before 
the  court  below  was  the  alleged  defaolt  of 
the  Electric  Light,  Heat  &  Power  Company 
of  Gettysburg  as  lessee  In  a  lease  from  the 
Gettysburg  Electric  Railway  Company,  exe- 
cuted  October   17,   1893.    If  there    was   de- 
fault, the  appellants  were  clearly  entitled  to 
a  decree  for  the  foreclosure  of  the  mortgage 
of  the  former  company  of  the  same  date  to 
the  Fidelity  Insurance,  Trust  &  Safe-Deposit 
Company   of   Philadelphia,    as    trustee,    for 
which  company  the  Harrisburg  Tmst  Com- 
pany, one  of  the  appellants,  has  been  sabeti- 
tuted  as  trustee.    The  learned  Judge  below 
substantially  found— what  be  could  not  have 
avoided  finding— that  the  lessee  was  in  de- 
fault on  several  of  Its  covenants,    bat  re- 
fused the  decree  asked  for,  because.  In  his 
judgment,  the  defaults  were  not  "sach."  un- 
der the  lease,  "as  would  Justify  a   decree 
foreclosing  the  mortgage."    In  this  ue  erred, 
for  it  is  manifest  that  there  were  such  de- 
faults   as   justified    the   foreclosing    of   the 
mortgage,  and  the  decree  made  was  Improp- 
er.   One  of  the  lessee's  covenants  was  that 
it  would  "keep  and  maintain  all  of  said  prop- 
erty hereby  leased  to  it  In  good  repair,  and 
at  the  termination  of  this  lease  restore  the 
same  to  the  said  party  of  the  first  part  hi 
good  condition."    On  September  10,  ISdl.  the 
power  bouse  Included  in  the  lease  was  de- 
stroyed by  fire,  and  the  duty  of  the  lessee, 
under  the  foregoing  covenant,  was  to  restore 
It    Hoy  T.  Holt  91  Pa.  88.    This  seems  to 
have  been  the  view  of  the  court  below;   hot 
the  lessee  did  not  rebtiild.  and,   under  the 
twelfth  finding  of  fact  was  held  not  to  have 
been    In    default    That   finding    Is:    "Tlie 
books  of  the  railway  company  would  seem 
to  show  the  payment  by  said  company  of  the 
sum  of  $981.61  on  the  power  house  after  the 
fire.     But    this    payment    was    voluntarily 
made  by  the  railway  company  so  as  qnickl}- 
and  at  once  to  aid  in  repairing  the  loss,  with 
no  intention  of  insisting  on  the  severity  of  its 
contract  of  lease  with  the  light  company,  or 
of  ever  claiming  their  portion  of   payment 
towards  the  rebuilding  of  the  said   power 
house  as  a  forfeiture  by  the  light  company 
under  Its  lease  and  mortgage.    The  railway 
company  never  made  any  demand  on  the 
light  company  for  the  same,  but  it  remains 
for  their  successors  In  title  to  do  so.    The 
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allway  company  did  pretend,  at  least,  to 
:eep  an  account  with  the  light  company,  but 
he  payment  for  above  repairs  was  never 
:harged  against  the  light  company.  Their 
Ight  80  to  do  they  intended  to  and  did 
ralve."  The  finding  should  have  been  not 
aerely  that  the  books  "would  seem  to  show 
he  payment  by  said  company  of  the  sum  of 
;981.64  on  the  power  house  after  the  Are,"  but 
bat  this  sum  had  been  actually  paid  by  the 
ailway  company  to  do  what  the  light  com- 
lany  had  failed  to  do.  Failure  to  perform 
bis  covenant  was  default,  the  penalty  for 
rhicb  ibe  parties  to  the  mortgage  had  agreed 
liouUI  be  foreclosure. 

"We  have  searched  the  evidence  in  vain  to 
Ind  any  waiTant  for  the  excuse  which  the 
ourt  makes  for  the  defaulting  lessee  In  the 
tatement,— that  "this  payment  was  'volun- 
arlly  made  by  the  railway  company  so  as 
lulckly  and  at  once  to  aid  in  repairing  the 
OSS,  with  no  intention  of  Insisting  on  the 
everity  of  its  contract  of  lease  with  the 
Igbt  company,  or  of  ever  claiming  their  por- 
lon  of  payment  towards  the  rebuilding  of 
he  said  power  house  as  a  forfeiture  by  the 
Ight  company  under  Its  lease  and  mortgage." 
Nowhere,  either  in  the  pleadings  or  In  the 
estlmony  of  the  witnesses,  does  a  word  ap- 
lear  about  the  severity  of  the  terms  of  the 
»tse.  It  is  not  even  suggested  by  the  lessee 
t&elf,  from  whom  the  complaint  ought  na- 
urally  first  to  come,  if  it  could  be  heard  at 
.11;  and.  In  the  face  of  the  itemized  state- 
aent  of  the  expenditures  made  by  the  rail- 
way company  for  the  default  of  its  lessee, 
nd  with  the  utter  absence  of  any  proof  that 
bey  were  made  without  any  expectation  of 
epayment,  the  appellants  most  justly  com- 
ilain  of  the  finding  that  the  railway  com- 
lany  Intended  to  and  did  waive  its  right  to 
Dsist  upon  the  repayment  of  the  sum  so 
xpended  for  the  light  company.  When  this 
lill  was  filed,  the  lessee  had  all  the  notice 
ue  it  that  demand  was  made  upon  it  for  its 
Icfault  in  not  restoring  the  power  house, 
.nd  it  can  turn  to  nothing  In  the  pleadings 
r  proofs  to  justify  the  court's  finding  that 
be  right  to  hold  it  to  its  covenant  had  been 
calved.  If  th^re  was  no  other  default  char- 
red and  proved,  this  one,  clearly  established, 
a  connection  with  the  covenant  to  repair  and 
estore  the  i>ower  house,  substantially  found 
ly  the  court  below,  but  excused  for  no  rea- 
ons  that  appear  in  the  record,  would  be 
iifflclent  for  a  decree  of  foreclosure;  but 
here  are  others  that  were  also  substantially 
o  found  and  likewise  excused.  In  the 
wenty-flrst  finding  of  fact  the  court  found 
bat  "from  the  books  of  the  Gettysburg 
Slcctrlc  Railway  Company,  in  account  kept 
>y  the  said  company  with  the  Electric  Light, 
leaf  &  Power  Company  of  Gettysburg,  It 
vould  seem  upon  its  face  that  the  light  com- 
tany  was  Indebted  to  the  railway  company, 
September  20,  1896.  in  the  sum  of  $5,GT2.98. 
}ut  these  books  were  so  carelessly,  If  not 
raudulently,  kept  by  the  railway  company 


as  to  furnish  us  with  no  sufficiently 
data  to  determine  the  real  relation  betwMM 
them.  The  account  starts  March  1,  ISM, 
with  a  charge  against  the  light  compsov- 
(taken  from  Ledger  A,  which  was  destrm-cd. 
in  the  fire)  of  $3,707.08.  It  also  contabw  *. 
charge  against  the  light  company,  July  2e, 
1896,  of  $350,  when  the  evidence  shows  UUb- 
money  was  paid  for  attorney's  services  ce*- 
dered  the  railway  company  alone.  This  ac- 
count also  charges  the  light  company,  Aa- 
gust  1,  1885,  cash  paid  A.  Ertter,  $500,  amd 
also  August  3,  1805,  with  cash  paid  A  Bett- 
er $248.90,  when  the  evidence  shows 
money  was  never  paid.  The  account 
charges  the  light  company,  September  aoi 
1896,  with  $403.35,  amount  supposed  to  hsTT' 
been  used  In  payment  of  accounts  of  tb*' 
light  company.  All  the  charges  in  above. 
account  except  that  of  $403.35,  made  Sep-t 
tember  20,  1896,  were  made  when  Mr.  HoCfer 
was  the  president  of  both  companies, 
previous  to  the  appointment  of  the  receirc 
of  the  railway  company."  Among  the  it 
making  up  the  sum  of  $5,672.90,  there  is  ear- 
of  $3,707.68,  which  appears  in  the  books  sf 
the  railway  company  as  a  charge  against  tke 
electric  light  company,  and  in  the  books  mK 
the  latter  is  entered  as  a  liability  to  tfee- 
torm&e.  This  item  Is,  therefore,  not  me*^. 
a  seeming  liability,  but  a  manifestly  e«H»- 
fessed  one.  Deducting  the  three  items  af. 
$350  alleged  to  have  been  paid  to  attonM^B- 
for  services,  and  $500  and  $240.99  paid  to  A. 
E}rtter,  which  were  found  by  the  court  to  ke 
Improper  charges  against  the  electric  lli^ft 
company,  tbere  still  remains  a  liability  «f 
the  latter  to  the  railway  company,  substax- 
tlally  found  by  the  court,  of  $4,572.99,  feat 
which  should  have  been  distinctly  fnimil: 
and  there  was  no  excuse  for  not  so  finding  in 
the  wholly  unwarranted  statement  that  tke. 
"books  were  so  carelessly,  if  not  fraudulent- 
ly, kept  by  the  railway  company  as  to  tmr- 
nlsh  us  with  no  sufficiently  reliable  data  to. 
determine  the  real  relation  between  them." 
It  does  not  distinctly  appear  what  this  lia- 
bility was  for;  but  It  does  not  seem  to  be- 
denied  that  it  was  for  the  default  of  the- 
light  company  in  falling  to  pay  expenses  ia-- 
cldent  to  the  proper  care  of  the  leased  prsp  ■ 
erty,  which  the  railway  company  paid  Csr 
It,  and  it  is  clear  that  the  court  regarded  it 
as  having  been  offered  in  evidence  for  tbr 
purpose  of  showing  default  But  the  le 
ed  judge  concluded  that  It  had  no  such 
feet,  as  appears  In  the  twenty-second 
ing,  which  is  as  follows:  "By  reason  of  tta 
close  relationship  of  these  two  rnmpniiif. 
Mr.  Hoffer  being  president  of  both,  the  p«ar- 
tlcal  owner  of  both,  we  find  as  a  fact 
whatever  money  was  honestly  paid  by 
railway  company  for  the  light  company  dar- 
ing the  period  covered  by  the  above  accoout, 
was  voluntarily  paid  by  the  railway 
pany,  and  with  no  Intention  of  ever  cb 
ing  said  payments  or  loan  as  a  default  sf' 
the  light  company  under  the  lease  and  ntort- 
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gage."  Hoffer  may  hare  been  the  president 
of  both  companies,  the  practical  owner'  of 
both,  and  the  absolnte  manager  and  director 
ot  both;  but  each  company  had  maintained 
It*  separate  existence,  and  each  was  a  sep- 
arate and  distinct  organization.  As  pres- 
Ident  of  the  railway  company,  he  had  no 
pvner  to  retleve  the  -  light  company  from 
th«  oUlgation  of  its  covenants,  and  certainly 
it  was  not  shown  that  authority  had  been 
given  him  to  do  so.  Without  such  power  or 
authority,  he  could  not  hare  Impaired  the 
bends  of  the  railway  company,  secured  in 
part  by  the  light  company's  mortgage.  As 
w«  can  dlscorer  nothing  In  the  evidence  up- 
on which  to  base  this  last  finding  that  "what- 
ever money  was  honestly  paid  by  the  rail- 
way company  for  the  light  company  during 
the  period  covered  by  the  above  aceount  was 
voluntarily  paid  by  the  railway  •  company, 
and  with  no  intention  of  ever  claiming  said 
payments  or  loan  as  a  default  of  the  light 
company  under  the  lease  and  mortgage,"  It 
is  set  aside. 

Out  of  its  reveHues,  according  to  the 
tvpcnty-third  flndliig,  the  light  company  spent 
fljOOO  la  betterments  and  improvements. 
"ms  was  in  direct  violation  of  Its  covenants 
as  to  the  disposition  of  Its  receipts;  and, 
ev'Mi  If  these  improvements  were  all  reasona- 
ble.—which  is  one  of  the  excuses  given  by  the 
cenrt  for  this  default,— It '  cannot  be  found 
in  the  lease  that  any  such  use  could  be  made 
ot-  the  revenue,  but,  on  the  cewtrary,  It-  was 
a  diversion  of  the  money  from  the  specific 
purposes  to  which  the-  light  company  had 
agreed  to  apply  it  That  this  diversion  was 
made  with  "the  approval  and  assent  of  the 
railway  company"  we  are  compelled'to  again 
si^  cannot  be  found  In  the  evidence.  Ilie 
light,  company  was  to  pay  all  taxe»  on  the- 
leaaed- property,  but  the- uncontradicted  tes^ 
ttanooy  is- that  It  did.  not  do  so.  They -were 
paid  at  times  by  the  railway  company.  We 
need  not  dwell  longer  on  the  foregoing  de- 
faults, nor  consider  the  others  to  -which  ap- 
pellants call  our  attention;  Sncfa  failures  on 
the  part  of  the  light  compamy  to  -comply  with 
lts>  corenaots  were  clearly  proven'  as  entitle 
tbft  appellants,  now  possessing  all  the  rights 
under  the  lease  and  mortgage  of  October  17, 
1808,  to  the  decree  asked  for.  The-  decree  of 
the  court  below  is  reversedt  and  It  Is  now 
adjudged  and  decreed  that  the  Electric 
til^it.  Heat  3c  Power  Company  of  Gettj^- 
bflrg;  the  mortgagee  named  in  the  mortgage 
ot'October  17,  1803,  and  the  Keystone  Elec- 
trto  Light,  Heat'&  Power  Company,  Its  suc- 
cesuur  in  title,  are  in  default  nnder  the  terms 
and  conditions  thereof,  a-nd  the  Harrlsburg 
Ttost  Company,  as  the  substituted  trustee  in 
tin  said  mortgage,  be,  and  Is  hereby,  author- 
ized and  directed  to  mal<e  sale-of  the  prop- 
erty, rights,  prrivileges,  and  franchises  named 
mmt  described  in  said  mortgage,  at  sncfa 
tMnev  aad-  In-  such  maaner  and  upon  sucta 
tgnm-  a*  tb»  court  b^ow-maiy'  direct-  aad 


fix,  to  which  the  record  Is  remitted  for  the  ez- 
foreement  of  this  decree;  the  costs  ot  this 
appeal  to  be  paid  by  the  appellees^ 


ADAMS  V.  COOK  et  aL 

(Supreme  Court  of  Pennsylvania.    Jnly  IT, 

1901.) 

GIFTS— PROVISION  FOR  SUPPORT. 

1.  Where  a  deed  is  executed  subject  to  ttf 

Eayment  of  $50  a  year  to  a  certain  person,  u- 
e  promises  to  make  a  gift  of  the  anncitr  i< 
ttie  grantee,  and  execatea  receipts  as  it  l-^ 
comes  due,  there  is  a  valid  gift,  so  far  a?  ciT-r- 
ed  by  the  receipts,  in  the  absence  of  proof  tliii 
they  are  not  what  they  purport-  to  be. 

2.  When  a  deed  is  executed  subject  to  coLii.- 
tion  that  the  grantee  will  give  a  home  to  a  ic.-- 
tain  peoBon  for  life,  and  he  went  to  live  w.Oi 
the  grantee,  and  then  left,  without  denteL-' 
that  he  be  given  a  home  elsewhere  or  be  pi^ 
any  amount  to  support  him  elsewhere,  bu 
merely  complaining  that  he  was  not  well  o^i. 
he  camiot  recover  for  his  support,  if  he  «a' 

groperiy  treated  by  the  grantee,  and  fnmi'«h*i 
y  him  -with  such  a  home  as  a  man. of  his  year; 
and  health  ought  to  have.. 

Appeal  from  court  of  oamnion  pleaa^  War- 
ten  county. 

Action  by  Oalvin  Adafms  agataMt  W.  W. 
Cook  and  another;  Fnm  a  JudKnieitf  fn 
plaintiff  for  less  than  demaaded,  be  aiipeais. 
Affirmed. 

The  charge  of  the  coort-bdow,  tbe  psit! 
complained  of  being  Inclosed  in  brackets,  b 
as  follo-wst 

"The  action-  Is  an  aettoo'  at  ejectmect 
brought  by  Oalvin  Adams  against  W.  W. 
Obok  and  Amy  Cook  to  recover  the  land  de- 
scribed In  the  writ  The -action  is  to  enfar« 
the  speeifle  covenants-  that  are  contained  k 
the  two  papers  which  have  been  gtren  in  evi- 
dence-in  this  case.  TlJe--wlll,-  which  -^rms  giv- 
en In  evidence,-  of  Martlfla  Adsms;  tbe  wifr 
of  the  plaintiff  in-  this-  case,  contains  ti» 
following'  clause:  'I '  gi-ve  and  devise  to  nsy 
sen,  Roy  Adams,  my  homestead  farm  in  Pise 
Grove  township,  provided  al-ways  that  b« 
shall  give  to  my  husband,  Oalvin  A<dams.  i 
home  during  his  lifetliae,  and  a  sam  of  &fxj 
dollars-  each  year  so  long  as  tbe  said  OalTir 
Adams  lives  or  may-  live.'  Mttrilda  Adans 
died.  If  I  recollect  the  testimony,  on  or  abon: 
the  10th  day  of  February,  18M.  Her  -wil 
was  probated  February  18,  1884.  After  tb» 
will  had  been  probated  a  deed  was  made  by 
Roy  O.  Adams,  In  which*  all  of  the  belra  cf 
Marllda  Adams  Joined,-  together  -with  ti* 
plalntlffl  Calvin  Adams,  In  tMs  case,  to  W. 
W.  Cook  and  Amy  Odok:  That  deed  Is  dated 
February  20,  1884,  two  days  after  ti»  probait 
of  the  will,  and  contains  the  foHo-wing'  clause: 
'Being  the  same  land'  bequeathed  by  the  las: 
-will  and  testament  of  'Marilda  Adams  to  Hot 
O.  Adams.  The  property  above  is  herefj 
deeded  subject  to  the  prorisioBB  in  the  last 
w4Il  of  Marilda  Adnnay  prwridtng  Uiat  the 
said  property  ahail  befnbjeetto  the -keeping, 
support,  and  mate  tenaaee- of  OMtIs- Adams, 
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ler  husband,  and  the  payment  to  him  of  fifty 
lollare  per  year  dnrtng  his  lifetime,  and  the 
support  and  a  heme  for  Minnie  Adams,  h« 
{randdaaghter,  until  she  reaches  twenty-one 
rears  of  age  or  gets  married;  all  of  which 
hV.  W.  Ciook  agrees  to  fulfill  and  carry  out.' 
_Bj  the  terms  of  this  wlU  and  deed,  it  would 
je  Incumbent  upon  the  defendants,  W.  W. 
jook  and  Amy  Cooki  to  pay  to  Oalrln  Adams; 
innually.  the  fifty  dollars  therein  named,  if 
:here  were  nothing  else  in  the  case  but  these 
instruments.  But  it  Is  alleged  on  the  part  of 
W.  W.  Oook  and  Amy  Cook,  the  defendants, 
that  prior  to  the  execution  of  the  deed  OalTia 
&.dam8,  as  an  Inducement  for  them  to  buy 
the  place  and  go  there  and  provide  a  home 
Tor  blm,  agreed  that  he  Would  make  a  gift 
or  release  from  time  to  time  this  fifty  dollars 
M  It  came  due.  That  he  so  stated  to  them, 
ind  that  It  was  understood  and  agreed  be- 
tween them  that  he  would  from  time  to  time 
release  or  receipt  the  fifty  dollars  as  It  came 
due,  annually.  Yon  hare  heard  tlie  evidence 
of  both  of  the  defendants  in  relation  to  that, 
iind  I  will  not  undertake  to  repeat  their  testi- 
mony. This  Calvin  Adams  had  a  right  to  do, 
as  we  hare  said  to  you.  By  the  wlU  aad  the 
deed,  and  the  acc^tance  of  the  deed .  by  the 
defendants,  the  obligation  rests  on  the  de- 
fendants to  pay  this  fifty  j^ilars  which  would 
be  due- to  Mr.  Adatnaiannually;  but  if  he  saw 
fit  to  release  it  or  make>  a  present  of  it,  as 
gome  of  the  witnessesi'luure  testified  that  he 
said  he  had  done«  os  make  a  gift  of  it. to  the 
defendants,  he  had. a  right  to  do  that,  and  it 
would  not  be  a  contradiction  of  the  written 
Instrument  or  written,  deed.  It  would.be  a 
promise  of.  ids  to  release  what  actually  ber 
longed  to.  blm,  or  mAtoe>&. present. of  what 
actually  belonged  to.-hAm,.to  the  defendant&i] 
rhls  promise,  however,  unless  executed,  would 
not  be  a  valid  one..  A  promise  to.  make  a 
gift,  to  be  valld»  must  be-  actually  executed. 
A»  I  remember  the  testimony,  they  say  that 
be  was  to  reeelpt  from.  time,  to  time.  Il8> 
ceipts  are  brought,  into,  court  by  the  defendr 
ants,  and  proved  to  oontain  tbe  signature  of 
Galvln  Adams.  I  believe  that  he  testified  on 
tbe  stand  that  all  of  these  receipts  that  have 
been  given. la  evidsnos-  were  signed  by  him, 
—receipts  for  this  |fiO  annuity  which  was  to 
be  paid  annually  by.  the  defendants.  [The 
last  receipt  was  F^raary  10,  1895,  if  I  recol- 
lect the  date  right  At.  any  rate.  It  is  some 
time  in  February,  1895.  That  is  a  receipt 
in  full  for  all  of  tha  annuity  to  date.  So 
that  the  defendants^  have,  given  in  evidence 
here  receipts  .for  thlsi  annuity  up  to  February 
10,  ISOau  It.  is  not.  claimed  that  any  pay- 
meats,  were- made'  at  this  time,  but  we-  say 
to  yon.  as  a.  matter  of  law  that  these  receipts 
made  and  delivered,  by  CalvUi  Adams  to  the 
defendants  would  constitute  an  executed  gift, 
and  would  be  the  e:xecutlon.of  the  gift  which 
the  defendants  alleget  be.  promised  before  tbe 
d«ed'  wasi  mads^  Thten  wonld  ooaetitute:  an 
exeonted.  gift,,  and.  Twcrald  beiv«U«l  to'law^  if 
tbe>e>is  notbiBg  elB«iln.<tfaaons»to  affeot.lt. 


Aftwwards  I  think  TV.  W.  Cook  made  pay- 
ment of  fifty  dollars  to  Cblrln  Adams,  and 
that  is  evidenced  by  a  receipt  dated  June 
JO,  1888.  That  would  be,  then,  for  the  year 
following  February  10,  180S,  and  would  be  a 
payment  of  the  annuity  up  to  February  XO, 
1890.  Now,  gentlemen  of  the  Jury,  if  you 
believe  this  testimony,  then  the  annuity  has 
been  paid  up  to  February  10,  1896.] 

"On  the  part  of  the  plaintiff  he  is  called 
himself  to  give  his  version  of  these  receipto. 
He  does  not  deny  baring  grlven  the  receipts, 
and  does  not  deny  the  signatures  to  them, 
but  he  is  called  for  the  purpose  of  explaining 
why  they  were  given;  and  he  says  that  at 
the  time  these  receipts  were  given,  or  some 
of  them,  that  Mr.  Cook  came  to  him,  and  told 
him  that  he  was  not  in  good  circumstances, 
and  that  he  could  not  pay  this,  and  he  told 
him  that  he  would  receipt  for  the  pay- 
ments, and  that  it  was  agreed  that  it  should 
be  paid  some  time  in  the  future.  I  don't  re- 
member that  he  stated  any  time;  you  wUI 
remember  what  he  said  on  that  subject 
This  is  the  only  evidence  that  I  recall. 

"Gentlemen  of  the  jury,  in  relation  to  these 
receipts,  a  receipt  is  prima  fax^e  evidence. 
If  It'haS'been  given  thsough  a.  mistake  in 
any  wayt  parol  evidence'  may  be  given  to 
eKplain .  it,  and  how  It  came  to  be  given. 
And.  therefore  you  may  take  into . consider- 
atlMi  the  testimony  of  Mr.  Adams  in  rela- 
tion, to  the  reason  these  receipts  were  gtven; 
and  If  there  is  any  other  testimony  consider 
that    I  recall  none  other. 

"Now,  several  witnesses  are  called  who 
testify  that  Calvin  Adams  said,  in  substance, 
that' he  hod  made  a  present  of  thls'amiuity 
to  the  defendants  in  this  case.  I  recall  the 
testimony  of  K  W-.  Thompson.  You .  heard 
hIS'  testimony  upon,  the  stand,  and  he  testi- 
fied that  Mr.  Adams  In  a  conversation  with 
him.  told,  him  that; he.  had  mads  a. present 
of  this  amtnlty  to  the  defendantsi  Take 
Into  consideration- thl«  evidence^  and.oneior 
two  other  witnesses.  If  I.  recollect  right  Mr. 
Putnam  said  something:  in  relation  <  ta.  it 
Yon.vriU  recall  this  testimony  for  yonrselVes. 
Then  O.  a  Allen,  Esq.,  is  called,  who  >  testi- 
fied that  Mr.  Adam*  cams  to  him  to  get  him 
to  draw  up  two  of' these  receipts  two  differ- 
oit  times,  and  the  first  time  he  was  there  be 
told  him  why  he  wanted  to  make  the  receipt, 
that  he  had  agreed  to  give  thlsaminlty  to 
tha  defendants,  and  .that  he  was  going  away, 
and  might  not  live,,  and  that  he  wanted,  to 
make  a  receipt;  b«<ore  he.  went,  and  asked 
Mr.  Allen  to  draw  it  up.  Take  it  into  con- 
sideration this  testimony,  gentlemeB  of  the 
Jury,  and  consider  it  in  relation  to  the  ex- 
planation which  he-  has  given.  We  say  to 
yon  that  the  written. receipts  themselves 'ace 
prima  faeie  evidence  of  what  they  Import  to 
be.  and  they  are  stronger  testimony  tfaiiu.  the 
oral  testimony  of  witnesses,  because  In  the 
fraiilty^of  the 'memeiy  witnesses  may  forget 
bnt  when:  at  maitten  Isii  pnt  in,  writing  it 
spcakai  for  itself;   smd  tbe  written  eiridGnoe 
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shonid  not  be  overthrown  except  by  strong 
testimony  tbat  convinces  yon  that  the  re- 
ceipts were  not  given  and  were  not  what 
they  Import  to  be.  [If  you  find  then  that 
these  receipts  were  given  as  a  gift,  that  the 
plaintiff  agreed  to  make  this  gift,  and  that 
he  executed  it  by  the  delivering  of  these  re- 
ceipts, then  we  say  to  you  that  the  annuity 
is  satisfied  to  Febbruary  10,  1896.  From 
that  date  it  has  not  been  paid  to  the  date  cf 
bringing  tlila  suit,  which  was  October  20, 
1808.  That  would  be  two  years  or  some- 
thing like  that.  A  tender  of  the  $100,  the 
$50  a  year,  was  made,  but  it  was  not  ac- 
cepted. The  tender  has  not  been  kept  up  in 
court.  And  if  yon  find  this  amount,  or  what- 
ever amount  you  find  due,  you  will  allow  In- 
terest from  the  date  when  it  shonid  have 
been  paid  up  to  the  present  time.]  If  yon 
And  Mr.  Adams'  (the  plaintiff's)  story  is  cor- 
rect. In  relation  to  the  manner  of  making 
these  receipts,  and  they  were  not  for  the  pur- 
pose of  a  gift  to  the  defendants,  then  you  can 
go  back  and  take  into  consideration  the  an- 
nuity for  the  entire  time. 

"There  1b  another  branch  of  this  case  de- 
serving your  consideration,  gentlemen.  The 
plaintiff  claims  to  recover  what  it  would  cost 
for  his  support  from  the  time  when  he  left 
the  defendants'  house  to  the  bringing  of  this 
suit.  The  evidence  shows  tbat  the  plaintiff 
went  to  live  with  the  defendants  very  soon 
after  the  execution  of  the  deed;  that  be 
lived  there  until  September  16,  1898,  when 
be  left  the  defendants'  house,  and  has  not 
lived  there  since  that  time.  He  alleges  and 
testifies  himself  that  he  left  because  he  was 
not  well  treated.  He  testified  that  the  de- 
fendant W.  W.  Cook  did  not  treat  him  well; 
that  at  times  he  was  cross,  and  when  be 
asked  him  for  money  tbat  he  said  he  had  a 
large  family  to  support,  and  was  cross  about 
It  You  will  remember  all  of  his  testimony. 
We  win  not  undertake  to  repeat  It  to  you. 
My  recollection  of  his  evidence  Is  that  he 
stated  that  his  daughter  had  always  treated 
him  welL  That  is  my  recollection  of  It;  you 
will  remember  the  testimony.  In  support  of 
his  testimony  on  this  subject,  Mr.  Newel 
Adams  is  called,  who  Is  a  grandson  of  the 
plaintiff,  and  Newel  Adams,  as  I  recollect  his 
testimony,  bad  been  there  and  worked  some, 
and  he  said  he  was  very  pleasant  to  his 
grandfather;  at  times  again  be  was  not  so 
pleasant.  This  Is  the  substance  of  bis  tes- 
timony, as  I  remember  it  If  he  stated  other 
things,  you  will  remember  it  for  yourselves. 
He  stated  that  sometimes  when  his  grand- 
father would  come  in  and  say  something 
that  Mr.  Cook  would  go  away  and  leave  him, 
and  perhaps  other  matters  that  he  may  have 
testified  to.  Mrs.  Wilson  is  also  called,  who 
states  that  at  the  table,  perhaps  several  times 
while  she  was  there,  that  she  observed  or 
thought  she  observed  that  Mr.  Cook  didn't 
pass  thlngrs  to  Mr.  Adams  as  be  passed  them 
to  the  others  of  the  family,  and  mentions 
one  time  when  they  were  going  away  tbat 


he  did  not  ask  Mr.  Adams  to  ride  In  the  car- 
riage until  she  suggested  it  Tills  is  the  fv\- 
stance  of  her  testimony,  as  I  remember,  -dzl 
the  substance  of  the  testimony  that  has  beea 
given  on  this  subject. 

"Gentiemen  of  the  Jury,  take  this  into  coc- 
slderation:  It  would  be  the  duty  of  the  6i- 
fendants  to  furnish  a  comfortable  home  tvt 
the  plaintiff,  according  to  the  tastes  and  haTv 
its  of  the  plaintiff,  during  his  lifetime.  This 
will  was  made  by  Marilda  Adams  for  tbv 
purpose  of  furnishing  a  home,  and  it  is  prr^v 
er  to  take  Into  consideration  their  situati-'n 
and  the  situation  of  the  home  there  at  tLt 
time  that  the  defendants  went  into  the  hot  s^ 
to  live;  and  take  into  consideration  the  a: 
of  the  plaintiff,  the  surroundingrs,  tbe  m^ia- 
ner  in  which  he  had  lived,  and  determ:D« 
whether  such  a  home  was  famished  x; 
would  make  him  comfortable,  and  wbetlu-r 
he  was  made  welcome,  and  matters  wer« 
pleasant  about  the  house  for  bim.  tbat  L» 
was  entitled  to.  On  the  part  of  the  defend- 
ants, they  have  both  testified,  and  you  have 
heard  their  testimony.  Mr.  W.  W.  Cook  de- 
nies the  allegations  made  by  the  plaiixiff. 
and  says  that  he  has  always  treated  biir. 
pleasantly;  that  he  has  cared  for  him;  fnr- 
nlshed  him  a  place  to  live  tbat  Is  comfort- 
able and  proper.— a  room  which  he  hlmwS 
chose  and  preferred  In  the  house.  Mrs.  Coi<k 
also  testifies  to  the  same  matters.  In  sob- 
stance.  One  of  tbe  daughters  testifies  that 
she  was  at  home,  and  everything  vras  made 
pleasant  for  him;  that  he  was  given  every- 
thing that  the  rest  of  the  family  bad;  tbat 
he  took  this  room  by  choice,  and  because  tt 
was  warmer;  that  he  had  tried  other  rooms, 
and  preferred  the  room  he  occupied,  whirh 
is  the  room  that  he  complains  of  now;  that 
when  company  was  at  the  house  he  was  al- 
ways Invited  Into  the  room,  and  everything 
done  to  make  it  pleasant  for  him.  Quite  a 
number  of  persons  who  have  worked  tl;i>re 
at  different  times  during  this  period  were 
called,  and  testify  that  everything  was  made 
pleasant  for  him;  that  the  room  was  com- 
fortable, and  that  he  made  no  complaint.  In 
addition  to  this,  a  large  number  of  witness 
es— we  will  not  undertake  to  go  over  all  tliU 
testimony— testified  to  the  declarations  of 
Mr.  Adams  that  he  had  a  pleasant  home; 
that  he  had  been  wdl  cared  for;  that  tbe 
defendants  took  good  care  of  him,  and  that 
bis  home  was  pleasant.  One  of  the  witness- 
es testified  that  be  Invited  bim  to  come  ani 
see  what  a  pleasant  home  he  bad.  Nov. 
take  Into  consideration  all  of  this  testimony. 
If  he  had  a  pleasant  home,  reasonably  so, 
then  be  had  no  right  to  withdraw  for  that 
reason,  and  you  could  not  find  anything  here 
for  his  support.  He  hnd  no  right  to  witlh 
draw  for  that  reason,  unless  the  reasons 
which  he  gave  were  true. 

"We  are  asked  by  tbe  plaintiff  to  say  t» 
jon  that,  under  the  provisions  of  the  wtu  ani 
the  deed,  he  had  a  right  to  live  wherever  he 
chose.    Under  the  testimony  in  thte  case  we 
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dii  not  feel  called  upon  to  decide  this  qaea- 
tlou,  because  the  plolntlff  did  not  go  away  be- 
L-ause  lie  wantec)  another  place  to  liTe;  that  Is, 
tie  gave  no  notice  to  the  defendants  tbat  he 
ilid  not  desire  to  live  with  them  any  longer 
and  that  be  dedired  them  to  furnish  him  an- 
other place  for  him  to  live.  The  plaintiff 
went  there  to  the  defendants'  house  to  live 
with  them.  He  chose  that  as  his  place, 
whether  by  agreement  or  not  "we  are  not 
called  upon  to  say,  but  he  did  make  choice 
und  live  there  for  a  long  period  of  time. 
Now,  if  be  desired  the  defendants  to  furnish 
blm  some  other  place  to  live,  or  If  he  desired 
thorn  to  furnish  him  what  It  would  reasonably 
be  worth  to  keep  htm  and  maintain  him,  in 
the  manner  which  the  deed  requires,  then  It 
was  his  duty  to  give  them  such  notice.  But 
he  did  not  do  that,  as  1  remember  the  eri- 
douce  in  the  case.  It  is  in  evidence  that  one 
>f  the  defendants,  Mrs.  Cook,  invited  him  to 
come  back  a  good  many  times,  and  she  states 
that  he  gave  no  reason  why  be  would  not  go 
back;  but  he  went  away  alleghig  that  he  was 
not  well  used,  and  that  was  the  reason  why 
he  went  away,  and  then  made  a  demand  for 
the  money,  $3,301. 

"He  did  not  make  demand  on  the  defend- 
ants to  support  him  at  some  other  place,  or  to 
pay  him  an  amount  which  would  enable  him 
to  be  supported  at  some  other  place.  [A  de- 
Diiind  was  made  in  writing  by  the  plaintiff, 
which  has  been  admitted  in  evidence  for  the 
purpose  of  showing  demand.  It  was  not  read 
to  you,  but  we  will  now  read  it  to  yon.  And 
we  say  to  you  it  is  the  duty  of  the  court  to  con- 
strue written  Instruments,  and  in  order  that 
you  may  bear  what  this  demand  was  we  now 
re.nd  it  to  you:  "W.  W.  Cook,  Russell,  Pa.— 
Dunr  Sir:  I  hereby  demand  that  you  pay  to 
me  $3,301,  being  the  arrears  due  and  owing  to 
me  for  my  support,  maintenance,  clothing, 
physician  bills,  medicines,  etc.,  and  which  you 
tiave  failed  to  pay  in  accordance  with  the  con- 
lidons  expressed  in  the  will  of  Marilda  Ad- 
ims,  deceased,  upon  performance  of  which 
ber  real  estate  was  to  be  held  and  owned  by 
Eihigene  Adams,  and  myself  conveyed  to  you 
the  said  real  estate  subject  to  your  perform- 
ance of  the  conditions  mentioned  in  said  will, 
ind  which  you  agreed  to  perform,  but  which 
you  have  not  done.  The  sum  of  $3,301  in- 
clude expenditures  made  by  me  in  performing 
tboae  things  which  by  said  will  and  deed  you 
tvere  to  perform,  interest  thereon,  and  $50  an* 
lually  in  cash,  which  was  to  be  paid  to  me 
3y  the  terms  of  said  will  and  deed,  but  which 
rou  have  not  paid  during  the  years  since  the 
late  of  the  will  to  the  present  time,  except 
:be  sum  of  $50."  Now,  gentlemen  of  the  Jury, 
rou  will  see  that  there  is  nothing  In  this  de- 
iiand  made  that  they  should  furnish  him  an- 
>thpr  place  to  live,  or  a  demand  that  they 
should  furnish  bim  the  price  of  living  in  lieu 
)f  keeping  him,  but  it  was  Just  a  demand  of 
money  which  he  claims  is  due  to  him  up  to 
that  date.  So  we  say  to  you  that  there  is  no 
svldence  here  that  would  call  upon  us  to  con- 


strue the  two  instruments  in  writing,  the  deed 
and  will,  or  tliat  would  Justify  us  in  saying 
that  he  bad  a  right  to  live  somewhere  else. 
Under  the  evidence,  that  question  is  not  in 
this  case.  Therefore  the  question  for  you  to 
determine  Is,  was  he  treated  as  a  man  of  his 
years  ought  to  be  treated,  at  the  home  of  W. 
W.  Cook,  and  given  such  a  comfortable  place 
to  live  as  a  man  of  his  years  ought  to  have? 
If  80,  there  can  be  no  recovery  for  mainte- 
nance and  support.]  If  he  was  not  treated 
properly,  and  treated  in  such  a  manner  that 
he  had  a  right  to  withdraw,  then  you  may  al- 
low a  reasonable  sum  from  that  date  which 
he  went  away,  September  lU,  1808,  to  the 
bringing  of  this  suit,  which  was  October  20, 
1898. 

"[Now,  gentlemen  of  the  Jury,  to  sum  up 
the  matters  that  we  leave  with  you  so  that 
you  may  understand  them  clearly,  we  say  to 
you  that  if  you  find  that  the  plaintiff  in  this 
case  told  the  defendants,  before  this  deed  was 
executed,  that  he  would  make  a  gift  of  the 
annuity  to  them,  and  that  he  afterwards 
made  the  receipts  and  signed  them,  and  de- 
livered them  for  the  purpose  of  making  a 
gift,  then  the  gift  was  executed.  And,  even 
without  testimony  of  anything  having  occur- 
red before,  If  at  the  time  the  receipts  were 
given  he  made  a  present  or  gift  of  this  annu- 
ity contained  in  that  deed  to  them,  and  ex- 
ecuted these  receipts  and  delivered  them, 
then  it  would  be  a  valid  gift  in  law.]  If  yon 
find  that  the  receipts  were  executed  in  the 
manner  In  which  Mr.  Adams  states;  that  the 
defendants  were  to  pay  him  some  time  when 
he  demanded  it  of  them;  that  he  executed 
them  for  some  other  purpose,  unless  that 
purpose  was  to  prevent  his  creditors  or  his 
sons  from  obtaining  it,— then  you  would  find 
in  his  favor,  and  you  can  find  for  the  whole 
amount  of  the  annuity.  [Then  as  to  the 
other  question,  whether  the  plaintiff  with- 
drew from  the  defendants'  house  for  a  rea- 
sonable cause,— because  he  was  not  treated 
and  furnished  such  a  home  as  he  was  en- 
titled to  have  as  his  age  and  condition  at- 
health  demanded.  If  be  did,  then  he  can  re- 
cover the  amount  that  such  a  home  is  i«a- 
sonably  worth  from  the  time  he  left  until 
the  bringing  of  this  suit]  He  testifles  that 
It  was  worth  $5  a  week,  and  that  is  the  only 
testimony  that  I  recall  on  the  subject  If  be 
was  furnished  a  reasonably  good  home,  and 
If  he  was  treated  pleasantly  and  well  by  the 
family,  tben  be  cannot  recover  that 

"Under  the  instructions  which  we  have 
given  you,  you  will  flnjl  undoubtedly  some- 
tliing  due  him;  that  the  annuity  was  not  paid 
after  February  10,  1890.  So  whatever  tliat 
is  you  will  And.  And,  under  the  instructions 
which  we  have  given  yon,  if  there  is  any- 
thing more  due  him,  find  that  also.  And  the 
form  of  the  verdict  should  be  as  follows:  'We 
find  for  the  plaintiff  the  land  described  in  the 
writ  of  summons,  to  be  released  upon  the 
payment  to  Calvin  Adams,  the  plaintiff,  by 
W.  W.  Cook  and  Amy  Cook,  the  .sum  of — t— 
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dollars,'  whateTer  It  may  be,  within  a  rea- 
sonable time;  and  you  will  put  the  amount 
which  you  find  there,  and  the  time  when  It  is 
to  be  paid." 

EL  J.  Muse  and  W.  W.  Wilbur,  for  appel- 
lant Parmlee  &  Llndsey,  Allen  &  Son,  and 
Hinckley  &  Ulce,  for  appellees. 

PER  CUUIAM.  In  this  case  a  verdict  was 
rendered  by  the  Jury  in  favor  of  the  plalntlS 
for  the  land  described  In  the  writ,  to  be  re- 
leased upon  payment  of  $141.89  within  60 
days.  The  plaintiff,  being  dissatisfied  with  the 
verdict,  appealed  to  this  court,  where  his  19 
assignments  of  error  were  duly  considered 
and  passed  upon.  The  result  of  the  examina- 
tion of  the  assdgnments  was  a  failure  to 
discover  in  either  of  them  any  warrant  for  a 
reversal  of  the  Judgment  entered  by  the 
learned  court  below.  The  assignments  are 
therefore  dismissed,  and  the  Judgment  enter- 
ed as  aforesaid  Is  affirmed. 


BOVAIRD  V.  SBTFANG  et  al. 

(Supreme  Court  of  Pennsylvania.    July  17, 

1901.) 

REWBIVBRS-ACCOUNTINO— COLLATERAL    PRO- 
CEEDIN&-MULTIFARIOUSNBSS. 

1.  PlaintilTa  bill  for  an  accounting  by  receiv- 
eiB  is  collateral,  and  cannot  be  malDtained, 
where  they  were  appointed  in  another  case,  in 
which  he  was  plaintiff,  and  discharged  on  his 
petition  by  a  final  decree. 

2.  A  bill  for  an  accounting  by  'some  of  the 
defendants  as  to  a  partnership,  and  by  other 
defendants  as  receivers  of  a  corporation,  is 
multifarious. 

Appeal  from  court  of  common  pleas,  Mc- 
Kean  county. 

Suit  by  David  Bovaird  against  3.  L.  Sey- 
fang  and  others.  Bill  dismissed,  and  plain- 
tiff appeals.    Affirmed. 

The  opinion  of  the  court  below  is  as  fol- 
lows (Morrison,  J.): 

"It  appears  from  the  plaintiff's  bill  that  he 
Is  a  stockholder  of  the  Bovaird  &  Seyfang 
Manufacturing  Company,  and  a  member  of 
the  co-partnership  of  the  late  firm  of  Bovaird, 
Seyfang  &  Oo.  Upon  the  face  of  the  bill  we 
learn  that  J.  L.  Seyfang  (one  of  the  defend- 
ants) and  the  plaintiff  entered  into  a  co-part- 
nership in  1878;  that  about  the  year  1880 
they  employed  another  of  the  defendants,  A. 
W.  Lewis,  as  their  bookkeeper,  and  that  In 
June,  1891,  said  Lewis  became  a  member  of 
the  firm,  which  thereafter  was  known  as 
Bovaird,  Seyfang  &  Co.;  that  they  contin- 
ued business  until  November,  1891,  when 
David  Bovaird,  J.  L.  Seyfang,  A.  W.  Lewis, 
O.  D.  Bleakley,  and  J.  W.  Lee  associated 
themselves  as  corporators  Of  a  manufacturing 
corporation  known  as  the  Bovaird  &  Seyfang 
Manufacturing  Company,  vrith  a  capital  stock 
of  $500,000;  that  the  corporation  carried  on 
business  until  November  30,  1893,  when  the 
plaintiff  and  the  other  stockholders  filed  a 
bill  in  the  court  of  common  pleas  of  McKean 


county  at  No.  2  December  term,  1883,  agalnit 
the  Bovaird  &  Seyfang  Manufacturing  Con- 
pany,  praying  for  the  appointment  of  a  re- 
ceiver for  said  corporation;  that  on  Decem- 
ber 1,  1803,  James  EL  Clochran  and  Tijonut 
H.  Kennedy  were  duly  appointed  recelT«» 
for  said  coriKiratlon;  that  they  ea.ve  bonii. 
took  possession  of  the  business  and  propenr 
of  the  manufacturing  company,  and  mss- 
aged  it  successfully  until  January  4,  1S&' 
when  the  plaintiff  and  the  other  stockboldeif 
presented  theh:  petition  to  the  court  askia; 
for  the  discharge  of  the  said  receivera;  tl^t 
upon  said  petition,  which  was  signed  by  tlh 
plaintiff,  the  receivers  were  discharged  hj 
the  court  on  January  8,  1895,  wlthont  filin; 
any  account.  The  bill  alleges  that  tbe  bua- 
ness  of  Bovaird  &  Seyfang  and  Bovaird. 
Seyfang  &  Oo.,  the  co-partnership,  bas  neve 
been  settled,  and  prays  for  an  acoountiD« 
in  nigard  to  the  co-partnership  bn-sices. 
The  bill  also  complains  that  tbe  receiver 
Thomas  H.  Kennedy  and  James  EL  CodinuL 
never  filed  any  account  of  tbeir  rectivershlp 
and  asks  that  they  be  required  to  accomit 
The  bill  also  allegres  that  the  reorganized  cor- 
poration known  as  the  Bovaird  &  Seyfaa; 
Manufacturing  Company  was  reorganized  :s 
fraud  of  plaintiff's  rights,  and  asks  for  reli<^i 
from  said  corporation.  Complaint  Is  sJ>' 
made  that  certain  individuals  named  in  i^t 
bill  have  been  guilty  of  fraudulent  practlce& 
without  distinctly  stating  what  such  frandc- 
lent  practices  were.  The  suit  seems  to  be 
brought  by  plaintiff  as  an  individual  and  a; :. 
stockholder  In  the  Bovaird  &  Seyfang  Man- 
ufacturing Company.  The  plaintiff  claims  i> 
an  Individual  to  have  relief  against  bis  »- 
partners,  and  as  an  Individual  to  have  re!  id 
against  the  manufacturing  company,  and  ts 
a  stockholder  to  have  relief  against  the  mat 
ufacturing  company,  and  as  an  Indiridoil 
and  stockholder  to  have  rdlef  against  tbe 
receivers  and  the  company;  and  in  his  pia.r- 
ers  he  asks  for  a  distinct  and  separate  reLef 
against  all  of  the  various  parties  entunerated 
In  his  stating  clause  «f  the  bill.  The  bill  also 
asks  that  a  decree  be  entered  which,  in  ia 
effect,  would  overthrow  the  decree  made  h 
the  case  appointing  and  discharginir  the  r- 
ceivers. 

"The  prayers  of  the  bin  are  as  follows: 
'(1)  That  the  court  order  and  decree  that  lie 
defendants  make  full  discovery  touching  sH 
the  matters  and  things  herein  set  forth,  asd 
that  they  particularly  and  fully  answer  all 
of  the  averments  In  this  bill.  (2)  That  aa 
account  be  stated  between  your  orator  and 
J.  L.  Seyfang  and  A.  W.  Lewis,  as  co-par- 
ners  as  Bovaird,  Seyfang  &  (».,  of  all  and 
singular  the  partnership  ti«nsactions  and 
dealings,  and  the  Interest  of  yonr  orator  la 
said  co-partnership  ascertained.  (3)  That  an 
account  be  stated  of  all  moneys  received  bv 
the  said  receivers  of  the  said  Bovaird  &  Sej- 
fang  Manufacturing  Company  during  tb«:r 
administration  as  such  receivers,  and  of  all 
payments  of  expenses  and  debts  paid  sahl 
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receivers.  (4) 'That  the  court  order  and  di- 
rect that  an  Inventory  and  reappmlaement  be 
Qiade  of  the  assets  and  liabilities  of  the  said 
Bovalrd  &  Seyfang  Manufacturing  Company 
as  they  existed  at  or  about  the  time  of  the 
reorganization  of  the  said  corporation,  and 
that  the  actual  market  value  of  the  property 
and  assets  of  said  corporation  as  of  that  date 
be  ascertained;  and  that  the  Inventory  and 
appraisement  made  by  the  said  receivers  and 
other  defendants  be '  set  aside,  and  that  the 
Interest  of  your  orator  In  the  net  assets  of 
the  said  corporation  as  ascertained  by  an  In- 
ventory and  reanralsement  be  determined. 
(5)  That  the  conrt  order  and  direct  that  the 
said  defendant  corporation  Immediately  issue 
to  your  orator  stock  of  said  corporation  to  the 
full  value  of  his  interest  therein.  (6)  That 
the  court  otider  and  direct  that  the  said  de- 
fendants the. said  .J.  B.  Oocliran  and  T.  H. 
Kennedy,  receivers,  and  the  said  defendant 
corporation,  render. a  Just  and  full  account 
of  all  moneys  c<dlected  and  received  by  them, 
or  either  of  them,  tvom  the  said  $102,725.45 
of  old  and  suspease  accounts  of  said  Bovalrd, 
Seyfang  &  Co.,  and  also  to  state  the  items 
and  amounts  of  said  accounts  remaining  un- 
collected. (7)  That  an  account  be  stated  be- 
tween your  orator  and  defendants  of  the 
amount  of  shares  of  the  capital  stock  of  the 
Manufacturers'  Oas  Company  turned  over  by 
your  orator  to  defendants,  and  also  of  the 
shares  of.  stock  of  the  said  Bovalrd  &  Seyfang 
Manufacturing  Company  belonging  to  your 
orator,  and  taken  and  appropriated  by  de- 
fendants, and  that  the  market  value  of  the 
said  gas  stock  and  of  the  said  Bovalrd .  & 
Seyfang  Manufacturing  Company  stock  be 
ascertained  as  of  the  date  when  the  said 
receivers  were  discharged  and  the  said  corpo- 
ration reorganized,  and  your  orator's  interest 
therein  determined,  and  that  defendants  make 
such  disposition  thereof  as  your  honorable 
court  may  direct  (8)  That  the  defendants 
be  decreed  to  pay  to  plaintiff  what  shall  upon 
the  several  accountings  appear  to  be  due  to 
plaintiff  from  the  defendants.  (9)  And  your 
orator  asks  such  other  and  further  relief  as 
may  be  equltaUe  and  proper,  and  as  to  your 
honorable  coiut  may  seem  meet  in  the  prem- 
ises.' 

"Four  of  the  defendants  have  demurred 
to  the  whole  bill,  stating  the  following 
grounds  of  demuiTN:  'First.  That  said  uill 
is  multifarious,  for  the  reason  that  it  ](rins 
therein  different  persons  who  have  no  com- 
munity of  interest  either  in  the  subject-mat- 
ter of  the  litigation  or  In  the  relief  prayed 
for;  and  In  like  manner  Joins  therein  sep- 
arate causes  of  action  against  separate  par- 
ties, which  separate  causes  of  action  require 
distinct  and  separate  forms  of  relief  against 
separate  parties  herein  named.  Second. 
That  as  to  a  portion  of  said  bill  the  court  is 
without  Jurisdiction,  in  that  it  asks  to  have 
the  accounts,  acts,  and  doings  of  J.  B.  Coch- 
ran and  T.  H.  :{£ennedy,  named  In  said  bill  as 
receivers  of  the  Bovalrd  &  Seyfang  Manu- 


facturing Company,  opened, up  by  a  decree 
made  in  this  case,  and  asks  that  the  said  re- 
ceivers be  compelled  to  file  an  account  In 
this  case;  and  the  defendants  demurring  say 
thab  touching  the  acts  and  doings  of  said  re- 
ceivers the  court  has  not  Jurisdiction  in  a 
collateral  proceeding  of  this  character,  and, 
if  the  plaintiff  is  entitled  to  any  relief  against 
said  receivers,  it  can  only  be  had  in  a  direct 
proceeding  Instituted  In  the  case  and  court  In 
which  said  receivers  were  appointed.  Third. 
That  as  to  some  of  the  defendants  named  in 
said  bill  there  Is  nothing  upon  the  face  of 
the  bill  to  show  that  they  have  any  interest, 
direct  or  indirect.  In  the  subject-matter  of  the 
litigation.  FoortJi.  That  the  said  bill  does 
not  aver  with  sufficient  distinctness,  or  any 
distinctness,  any  specific  acts  or  doings  on  the 
part  of  defendants  demurring,  or  on  the  part 
of  any  of  the  defendants  named  in  said  bill, 
of  such  a  nature,  kind,  or  character  as  would 
entitle  the  plahatlff  to  the  relief  prayed  for. 
Fifth.  That  the  said  biU  alleges  certain 
frauds  and  fraudulent  representations  on  the 
part  of  defendants  demurring,  as  well  as  on 
the  part  of  other  defendants,  but  which  alle- 
gations are  general,  not  of  a  specific  charac- 
ter, and  do  not  state  in  terms  or  refer  to  any 
specific  acts  or  frauds  or  fraudolent  represen- 
tations sufiicient  to  give  to  this  court  Juris- 
diction in  equity  ot  the  matters  and  things 
complained  of  in  said  blU.  Wherefore,  and 
by  reason  whereof,  defendants  demurring  say 
that  the  court  has  not,  and  ought  not  to  have. 
Jurisdiction  in  the  premises,  and  prays  to 
liave  the  said  bill  dismissed  at  cost  of  plain- 
tiff;   and  tiiey  will  ever  pray.* 

"All  of  the  other  defendants  have  answer- 
ed, and,  the  present  being  an  argument  upon 
the  demurrers,  and  as  to  the  Jurisdiction  of 
the  court,  we  having  nothing  to  do  with  the 
answer  except  the  twenty-third  paragraph 
of  the  answer  on  the  part  of  the  Bovaird  & 
Seyfang  Manufacturing  Company,  T.  W. 
Phillips,  O.  D.  Bieakley,  J.  W.  Lee,  and  J. 
B.  Cochran;  and  the  seventeenth  paragraph 
of  the  answer  of  J.  B.  Cochran  aod  T.  -  H. 
Kennedy,  which  is  substantially  the  same  as 
the  twenty-third  paragraph  of  the  other  an- 
swer. For  the  reason  set  forth  In  the  last 
paragraph  of  each  answer  and  In  the  >de- 
murrers,  we  think  the  conrt  ought  to  ve- 
fuse  to  take  Jurisdiction  in  this  case,  for 
the  reasons:  (1)  That  the  bill  is  clearly  mul- 
tifarious; (2)  that  the  acts  of  the  receivers 
cannot  be  attacked  in  a  collateral  Issue;  48) 
that  If  an  Inventory  and  appraisement  and 
final  account  are  to  be  required  from  the  Te- 
ceivers,  the  decree  of  discbarge  should  -4e 
first  set  aside,  and  this  can  only  be  done  by 
a  proper  petition  In  the  case  and  court  in 
which  they  were  appointed;  (4)  that  tke 
bill  Is  Indefinite,  In  that  It  falls  to  speclflcaHy 
state  the  false,  fraudulent,  and  mistaken  a«ts 
of  said  receivers,  and  contains  no  allegations 
of  misappropriation  of  any  of  the  property 
that  came  to  the  hands  or  under  the  contcol 
of  the  said  reodveca.    A^t^er  reason  mlij 
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lahe  bin  Is  mnltifarlons  la  that  a  settlement  of 
Abe  co-partnership  bet'^een  Bovalrd  and  Sey- 
tmag  and  Bovaird  and  Seyfang  and  LeTris  la 
m.  separate  and  Independent  matter,  and 
'OQsbt  not  to  be  joined  In  a  bill  against  the 
«arporation.  We  also  tbiuk  It  very  clear 
ttat  the  receivers  ought  not  to  be  made  de- 
ieodants  in  this  bill,  because,  if  there  Is  any 
ftaud  or  mlstalie  In  their  management  of  the 
femsiiiess,  or  In  procuring  their  discharge.  It 
only  be  reached  by  this  plaintiff  by  ask- 
to  open  or  strike  off  the  decree  In  the 
where  the  receivers  were  appointed  and 
discharged.  In  Com.  v.  Trout,  76  Pa.,  on 
vase  384,  it  Is  said:  'Undoubtedly,  a  decree 
«r  Judgment  may  be  Impeached  In  a  collat- 
eral proceeding  for  fraud  or  collusion  of  the 
parties  In  procuring  It  But,  If  there  has 
been  no  fraud  or  collusion  in  procuring  tlie 
a^Jadicatlcm,  it  must  stand  as  conclusive,  un- 
til directly  waived  or  set  aside.  It  cannot 
%e  49oUateralIy  assailed  and  overturned  for 
fraud  -which  the  parties  to  the  transac- 
on  which  it  is  founded  may  have  com- 
attted  against  each  other.'  In  City  of  Pbll- 
adeiphla  v.  Frlcke,  6  Phil.  578,  it  Is  said: 
'A  final  decree  in  equity  by  a  court  of  com- 
petent Jurisdiction  Is  conclusive  between  the 
pazties  on  the  same  question  arising  in  an- 
««ker  court'  In  Ogle  v.  Baker,  137  Pa.  378, 
as  AtL  998,  if  Is  said:  'A  judgment  or  de- 
procured  through  the  fraud  and  collo- 
of  the  parties  to  It  for  the  purpose  of 
defrauding  a  third  person  may  be  attacked 
by  such  person  In  a  collateral  proceeding, 
because  he  had  no  standing  to  appeal  from  it, 
or -to  require  that  it  be  vacated  or  reversed. 
A  party,  however,  who  alleges  that  a  Judg- 
ment has  been  obtained  against  him  by 
fraad,  may  assail  it  directly  by  appeal  from 
«r  motion  to  open  it  but  he  cannot  impeach 
It  In  an  action  to  recover  the  money  col- 
lected by  regular  process  issued  upon  It' 
T1»  the  same  effect  is  Otterson  v.  Middleton, 
loe  Pa.  78.  And  In  2  Whart  Ev.  i  708:  'It 
mast  be  remembered  at  the  same  time  that 
«rhen  a  party  has  the  opportunity  of  apply- 
bas  to  the  court  entering  the  Judgment  to 
It  he  must  do  so,  and  cannot  resort 
collateral  attack.'  These  and  many 
authorities  appear  to  settle  the  ques- 
■  that  the  receivers  are  Improperly  Joined 
this  bill.  They  were  appointed  in  another 
In  equity,  in  which  the  plaintiff  here 
wm»  a  plaintiff.  They  were  discharged  on 
biB  petition  by  a  final  decree  of  this  court 
without  the  slightest  objection  on  the  part 
«(  anybody.  On  the  face  of  the  blU  this  ap- 
#ear8,  and  it  also  appears  that  they  have  no 
possession  or  control  of  the  books  or  prop- 
«rtT  of  the  corporation,  and  it  is  perfectly 
that  they  cannot  be  compelled  to  an- 
and  account  In  the  present  case  for 
acts  done  or  omitted  while  they  were 
aeceivers. 

"We  think  it  Is  Just  as  clear  that  it  is  im- 
Vvoper  in  this  bill  against  the  corporation  to 
■atlk  tor  an  accounting  as  to  the  partnership 


that  at  one  time  existed  between  tlie  pUb- 
tiff  and  Seyfang  and  Lewis.     In  this  coiic-.- 
tlon  it  should  be  noted  that  the  plaintiff  i- 
not  aver  in  the  bill  that  sncb   accounts: 
would  show  that  the  partnership  or  eitl : 
of  its  members  owed  him  a  dollar.     'A  >. 
murrer    for    multifariousness    goes    to   v.-^ 
whole  suit,  and,  If  sustained,  the  blU  shou. 
be  dismissed,  and  not  be  retained  for  p^-- 
tial  relief.'    Adam,  Eq.  p.  620,  note.     'A  d~ 
fendant  In  a  suit  of  equity  may,  under  ti-- 
equity  rules,  object  to  the  equitable  Jarisl:- 
tlon  either  l^  demurrer  to  the  bill  <w  by  twr- 
ment  in  his  answer.'    Appeal  of  Magatre,  !■': 
Pa.  120.    It  Is  very  difficult  to  discov^'  ai;- 
thlng  in  the  bill  which  furnishes  any  escsf 
for  making  Cecelia  T.  Se3rfaiig  and  Sani 
M.  McKeown  parties  defendant     By  miLtt 
fariousness  in  a  bill  is  meant  tbe  ImproperlT 
Joining  in  one  bill  distinct  and  Indepes'lt-^ 
matters,  and  thereby  confounding  them;  u 
for  example,  the  uniting  in  one  bill  of  ser- 
eral  matters  perfectly  distinct  and  unrcc- 
nected  against  one  defendant  or  tbe  Aemazi 
of  several  matters  of  a  distinct  and  btit- 
pendent  natiure  against  several  defendants  ii 
the   same   bUl.    Story.   Eq.    PL    J    271.   It 
would  seem  that  the  relief  prayed  for  in  ttr 
second  prayer  of  the  bill  for  an  accountii; 
of  the  partnership  matters  of  Bovaird,  Sej- 
fang  &  Co.  is  a  separate,  distinct  and  in- 
dependent cause  of  action  from  that  prayed 
for  In  the  third  prayer  of  relief,  asking  tint 
the  receivers  shall  make  an  accounting;  ud 
both  are  separate,  distinct  and  lndep«ii]eo: 
of  the  relief  prayed  for  In  the  sixth  prayer, 
that  all  of  the  defendants.  Including  tbe  re- 
ceivers, make  an  accounting  of  certain  snu 
claimed    to   been    bare   collected    by  them 
There   are  only  two  of  the  defendants  h 
any  way  connected  with  or  Interested  hi  ttt 
partnership  of  Bovaird,  Seyfaug  &  Co.,  arJ 
therefore  the  other  defendants  should  not  \* 
made  parties  to  a  bill  for  an  accounting  te- 
twecn  the  co-partners.    'A  bill  for  an  a-- 
counting  against  two  distinct  partners]]];-, 
though  one  of  the  defendants  Is  a  paru-i 
in  both.  Is  multifarious.'    Griffin  t.  Morreli. 
10  Md.   364.    'A   bill   combining    indiridi:i; 
claims  with  claims  in  a  representative  capI^ 
ity  is  multifarious.'    Carter  v.  TreadwelL  J 
Story,  25,   Fed.  Cas.  No.  2,480;    Davone  t. 
Fanning,  4  Johns.  Ch.  199.    'A  bill  that  ctiE- 
prehends  two  entirely  distinct  and  dlffeiriit 
complaints  is  multifarious.'  Whetham  v.  Rail- 
road Co.,  8  Phlla.  92.    'Where  several  defeni- 
ants  are  Joined  in  a  bill,  and  several  distincr. 
unconnected  matters  are  charged.  It  is  ted 
for  multifariousness.'     Wray   v.    Hazlett  » 
Phlla.  155.     See,  also,  Huston  ▼.  Sellars.  VI 
Phlla.  520;    Trustees  v.  Heermans,  1  Knlp. 
469.    'A  general  allegation  of  fraud  is  ii<'t 
suiBcient    The  fraudulent  acts  must  he  sr^ 
dflcally  set  out  so  that  the  court  can,  fron: 
the  face  of  the  bill,  say  that  the  acts  com- 
plained of.  If  true,  were  fraudulent*    Danlell. 
Ch.  PI.  &  Prac.  (4th  Ed.)  324.  note  8. 
"There  Is  another  defectJn.the  Un  wliick 
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has  not  been  noticed.  It  asks  for  discovery, 
and  for  a  decree  that  the  corporation  Issue 
stock  to  the  plaintiff,  but  none  of  the  offlcera 
of  the  defendant  corporation  are  named  as 
defendants.  Judge  Brewster,  in  bis  work  on 
practice,  holds  that  the  officers,  or  some  of 
them,  at  least,  should  be  named.  This  defect 
might  be  cured  by  amendment,  and  ^e  would 
not  dismiss  for  that  reason  alone  until  after 
plaintiff  had  refused  to  amend.  Upon  due 
consideration,  we  think  the  demurrers  must 
be  sustained,  and  that,  as  to  the  answering 
defendants,  they  set  forth  sufficient  reasons 
appearing  upon  the  face  of  the  bill  why  the 
court  has  not  jurisdiction.  And,  now  April 
8,  1001,  this  case  came  on  to  be  heard  upon 
argument,  upon  demurrers,  and  upon  the  rea- 
sons suggested  by  the  answering  defendants 
why  the  court  should  not  take  Jurisdiction, 
nnd  was  duly  argued  by  the  solicitors  for  the 
respective  parties,  and  upon  due  consideration 
it  is  ordered,  adjudged,  and  decreed  that  the 
demurrers  be  sustained,  and  also  the  motions 
of  the  answering  defendants  for  dismissal  of 
the  bill;  and  the  bill  is  therefore  dismissed, 
at  the  cost  of  the  plaintiff." 

Edwin  R  Tait,  Sheridan  Gorton,  and  Thom- 
as F.  Richmond,  for  appellant.  W.  B.  Bur- 
dick,  Geo.  A.  Berry,  and  Robt  L.  Edgett, 
for  appellees. 

PER  C3URIAM.  The  plaintira  bill  was 
dismissed,  at  his  cost.  The  grounds  of  the 
dismissal  appear  in  the  elaborate  and  ez- 
haustive  opinion  of  Judgre  Morrison,  on  which 
an  affirmance  of  the  decree  dismissing  the  bill 
may  safely  rest.  It  is  not  necessary  to  speci- 
fy herein  In  detail  the  grounds  of  the  dis- 
missal, as  they  clearly  and  plainly  api)ear 
in  the  opinion  referred  to.  The  plaintiff,  on 
his  appeal  to  this  court,  filed  a  "statement 
of  errors  to  the  decree  of  the  court  below 
In  dismissing  his  bill."  The  errors  alleged 
were  12  in  number,  each  of  which  appears 
to  have  been  founded  on  the  opinion  of  the 
learned  court  below.  A  careful  considera- 
rion  of  the  alleged  errors  resulted  in  the  con- 
I'itislon  that  there  was  nothing  In  either  of 
tbem  which  warranted  a  reinstatement  of  the 
dismissed  bllL    Decree  affirmed. 


JUDGE  V.  NARR.\GANSETT  EUCOTRIO 

LIGH  riNG  00. 

(Supreme  Court  of  Rhode  Island.    July  17, 

1901.) 

DEATH  OF  BMPLOT£-NBGLIQENCS-DUB  CARB 

—EVIDBNCE— BURDEN  OF  PROOF 

—PRESUMPTION. 

Where  a  lineman's  death  was  from  an 
electric  shock  received  while  on  a  pole  working 
with  the  wires,  and  was  occasioned  either  by 
allowing  himself  to  become  grounded  while  in 
contact  with  a  lire  wire  or  by  making  a  short 
circuit  80  that  the  current  passed  through  his 
body,  testimony  of  a  witness  that  he  observed 
tlie  manner  in  which  the  linemnn  was  working 
for  about  live  minutes,  and  afterwards,  just  as 
be  tnrned,  he  saw  the  lineman  falling,  but  did 
48  A.— 61 


not  see  him  when  be  started  to  fall,  was  not 
sufficient  evidence  to  go  to  the  jury  as  to 
whether  the  lineman  was  exercising  due  care. 

Action  by  NelUe  B.  Judge^  administratrix, 
against  the  Narragansett  Electric  Lighting 
Company.  There  was  a  judgment  granting 
a  nonsuit,  and  plaintiff  petitioned  for  a  new 
trial.     Denied. 

Edwards  &  Angell  and  John  P.  Fox,  for 
plaintiff.    Walter  B.  Vincent,  for  defendant 

TILMNGHA8T,  J.  When  this  case  was 
previously  before  us  (see  21  R.  I.  128,  42 
Atl.  507)  we  granted  a  new  trial  on  th« 
ground  that  there  was  no  evidence  that  the 
plaintiff's  intestate,  James  J.  Judge,  was 
in  the  exercise  of  due  care  at  the  time  of 
the  happening  of  the  accident  which  result- 
ed In  his  death.  Upon  the  second  trial  of 
the  case  the  plaintiff  was  nonsuited  on  the 
same  ground,  and  the  case  is  now  before 
us  on  the  plaintiff's  petition  for  a  new  trial. 

The  evidence  produced  at  the  second  trial 
in  behalf  of  the  plaintiff  Is  substantially 
the  same  as  that  produced  at  the  first  trial, 
with  the  exception  of  the  testimony  of  Da- 
vid Sedder,  who  was  not  called  as  a  witness 
at  the  first  trial,  bat  who  was  called  and 
testified  at  the  second  trial;  and  It  is  claim- 
ed In  behalf  of  the  plaintiff  that  the  testi- 
mony of  this  witness,  taken  in  connection 
with  the  other  evidence  in  the  case,  shows 
that  the  deceased  was  in  the  exercise  of 
due  care  at  the  time  when  he  received  the 
shock  which  caused  his  death,  or,  at  any 
rate,  that  there  is  now  sinciput  evidence 
of  due  care  to  entitle  the  plaintiff  to  go  to 
the  jury  on  that  question.  The  witness 
Sedder  testifies  that  he  knew  the  deceased 
by  sight,  but  "didn't  know  him  to  speak  to"; 
that  on  the  day  of  the  accident  witness  left 
the  Regal  shoe  store,  on  North  Main  street. 
Providence,  where  he  worked,  at  about  half 
past  11,  to  go  to  his  dinner;  that  he  went 
up  to  the  corner  of  Haymarket  street,  and 
stopped  in  the  doorway  of  a  doctor's  office, 
there  to  wait  for  a  frimd;  that  he  happen- 
ed to  look  across  the  street  to  a  point  near 
to  the  steps  leading  np  to  the  state  house, 
and  saw  a  man  on  a  telegraph  pole  or  light 
pole  shaking  out  the  wires.  In  answer  to 
the  question,  "What  did  yon  see  him  do?" 
he  replied:  "I  saw  him  take  a  pair  of  pliers 
ovt  from  about  here  (Indicates)  with  his 
right  hand,  and  he  took  hold  of  a  wire,  and 
pulled  it  over,— as  much  as  to  say,  tried  to 
straighten  it,— and  shook  it  one  way  and 
shook  it  the  other.  Then  he  put  the  pliers 
back.  Then  he  took  another  instrument  out, 
and  I  didn't  see  him  use  it.  I  didn't  see 
him  use  the  otha  instrument,  but  I  saw 
him  take  it  out  Q.  Did  you  see  iilm  put 
it  back?  A.  Yes,  sir.  Q.  What  did  he  do 
afterwards?  A.  After  he  put  the  instru- 
ments back  he  started  to  go  down,  and  just 
as  he  was  coming  down  I  happened  to  look 
around  the  comer,  and  I  saw  him  falling. 
As  I  saw  him  falling  he  fell  ^tb^ 
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right  down,  face  up,  and,  as  I  raq  orer  there, 
there  was  a  fireman  came  over  from  Hqj^ 
market  street,  and  there  were  two  other 
men  came  right  over  there  at  ttte  time.  I 
came  to  pick  him  np,  but  the  flremea  tbC7 
picked  him  up,  and  carried  him  into  the  fire 
station,  and  I  was  not  admitted.  That  is 
all  I  saw  about  It  Q.  What  pole  was  ke 
on?  Do  you  know  whether  it  was  a  light 
pole  or  telegraph?  ▲.  I  do  not,  sir.  Q.  JPo 
you  know  whether  he  was  shaking  out  the 
electric  light  wires  or  the  tele^aph?  A. 
No,  sir;  I  don't  know  anythlBir  about  thut 
Q.  How  long  were  you  standing  thece  after 
you  saw  him?  A.  I  stood  there  while  te 
was  working  there;  abwat  At*  minutes,  I 
should  Judge,  at  that  time.  I  watted  iuit 
about  five  mlnutea,  wfaiite  be  was  working 
there,  as  I  watched  him."  In  croas-cKanh- 
Inatlon  witness  testified  tluwt  b»  waa  wait- 
ing for  his  frioid;  that  ha  didn't  know  tt 
was  Judge  who  was  on  the  pole  untU  he 
looked  at  him  about  Ave  mlnatcB  after  he 
fell.  He  further  testified  aa  follonw:  "Q. 
What  pert  of  the  pole  dU  he  faH  from  when 
you  saw  him?  A.  Well,  I  couU  wit  jvat 
say.  The  wire  waa  cvoased  there.  There 
was  one  aborev— one  pole;  that  la,  from  tjie 
top  of  the  pole.  Q.  Oae  what?  A.  Wctt, 
there  is  a  cross  there.  Q.  Cr•s8^arBl  doi  yam 
mean?  A.  I  don't  kaasiw  what  they  aire 
called.  Q.  Groesed  that  way  (Indtcatcs))? 
A.  Yes,  sir;  goes  across  tiare.  Q.  That  is, 
was  up  tn  the  wires— on  wUch  poler^WBa 
it?  A.  I  don't  know.  Q.  Now,  hadr  h»  got- 
ten down  l)<slaw  those  wires  whea  be  fcUi? 
A.  I  would  not  say.  I  turned,  as  I  saU 
before^  and  Just  as  I  turnad  he  was  falUaag, 
and  the  only  thing  I  licerd  aftarwawto  he 
made  a  holler  'Help!'  juat  as  b»  was  going 
down  below.  Q.  When  yon  saiw  Mm  he 
was  already  falling,  was  he?'  A.  Yea.  air. 
Q.  You  didn't  see  where  be  came  frein,— 
where  he  started  from?  A.  No,  sir;  I  did 
not  Q.  Yon  are  positive  about  that,p  ase 
yon?    A.  Yes,  sir;  very  pcwitlve." 

Such  being  the  additional  testtasony,  then, 
the  only  inquiry  to  be  made  is  whotber.  In 
view  thereof,  the  coort  erred  in  granting  a 
nonsuit  We  fail  to  see  that  the  teerttmony 
referred  to  furnishes  any  evideiLce  of  d«e 
care  on  the  part  of  deceased  at  the  time  of 
the  accident  Taken  In  its  most  favonaMe 
light  for  the  plaintiff,  it  simply  shows  that 
Just  before  the  accident  the  deceaaed  was 
seen  to  be  at  work  near  the  top  of  a  t*l«- 
graph  pole  on  the  east  side  of  North  Maki 
street  near  the  steps  leading  up  to  thei  state 
house;  that  he  was  near  tiie  crossbar'  t>n 
the  pole.  In  the  midst  of,  or  in  dose  tuwtb 
with,  numerous  wires,  and  was  erMentl^ 
engaged  in  disentangling  and  read^^stiug 
one  or  more  of  these  wires;  but  J  fiat  ho>w 
he  was  doing  it,  and  what  care  he  was  ex- 
ercising, no  one  knows.  Moreover,  even  as- 
suming that  nt  the  moment  he  was  seen 
to  be  shaking  out  the  crossed  wise,  he -was 
eKerdsing  due  care,  It  does  not  follow  that 


Portly  tlKmaf  ter.  when,  aeoordlnK  to  the 
uneontradioted  evidence  of  the  experts  whs 
teattted  as  to  the  manner  In  which  be  re- 
Qeiv«il  bis  Iji^riea,  h*  either  became  gronnd^ 
«d  W'hUe  In  contact  «tth  a  highly-charged 
■winet  or  else  oMide  a  short  dtcult  ■<>  the: 
tike  <urr«vt  went  tbisenigh  hla  body,  he  wai 
In  tbe  'e«ercl«e  of  da*  ear&  Indeed,  aa  saiii 
by  Mattwon,  O.  J.,  in  tbe  former  opinioii: 
"Tbe  deep  bnn  mpon  the  hand,  and  tbe  eri- 
fdence  fwrnlabed  by  the  autopsy  that  he  bid 
received  a  severe  electric  shock,  -with  the 
oertaiaty  that  these  could  have  resulted  oais 
from  bis  becoming  giminded  white  in  con- 
tact with  a  beavUy-ebasced  wive,  or  f-nm 
his  creating  a  abort  circnit  for  the  cniraa 
th«o«ch  bi»  bo«ty.  raise  as  iafereaee  tbst 
he  waa  not  essKlaing.  the  high  degree  of 
can  required  in  Baah  a  dangeross  e»pl*T- 
ment"  Such  being  the  natural,  and  it  nuT 
'wdl-nJgh  be  said  the-  necessary,  inference 
relating  to  tUs  branch  of  tbe  case,  and 
there  beiag  nothing  to  rebiit  it  we  fail  te 
see  bow  a  verdict  in  favor  of  tbe  plaintiJI. 
if  eaeskisuIA  be  again  obtained,  ooold  stand; 
for  the  burden  of  peeving  that  the  deceasei^ 
WAS  in  the  exercise  of  due  care  at  tbe  tint 
when  he  received  the  Injury  rests  npoo 
the  plalntur.  And,  as  already  aaid,  the  nat- 
ural inference,  from  the  nature  and  extoit 
of  said  injuries,  being  to  the  contrary,  tbe 
pcesuflMptloA  that  deceased  .was  In  the  es'F 
cise  of  due  care  Isr  overcome,  and  hence  tlioe 
Ik  ne  evidence  In  sujpport  thereof.  The  cue 
of  Caseldy  v.  Ai«eU,  12  B.  I.  447.  34  Am. 
R^p.  690,  as  e^qijUUBed  by  Judge  v.  T.lghtins 
Co..  21  B.  I.  128.  42  AtL  507,  does  not  coc 
trol,  therefore,  foe  the  reason  that  the  pr«- 
suHiiiiitioB  of  due  care  there  referred  to  is 
aniflicient  to  make  out  a  prinia  fade  case 
■oalj,  wbMi  there  is  "nothing  appearing  to 
Om  contrary."  Here  something  does  appar 
to  the  contoiry,  namely,  that  the  deceased 
must  have  oeme  in  contact  with  a  highlf- 
ebacged  wire  as  aioresald,  or  else  that  Ik 
must  ha^e  created  a  short  drcuU.  and  theK- 
by  hafite  received-  the  lalury.  And  the  bap- 
penli^:  of  the  accident  from  ^ther  at  said 
causes  is  prLoui  facie  Inconsistent  with  tlte 
exercise  of  due-  care  on  tbe  part  of  the  de- 
ceased. Abner  S.  Tompkins,  an  electriciaa. 
called  by  the  platattfT,  says  that  the  tmi 
things  necessary  to  be  looked  out  for  in 
haatUing  Ibve  wires  are  "that  yon  don't  get 
grounded  and  that  you  don't  make  a  sbc'it 
circuit,  and  tliat  if  you  avoid  these  two 
things  you  are  all  right"  He  also  testifies 
to  the  effect  that  It  is  absolutely  necessai? 
for  one  t»  use  gloves  in  handling  a  w-j« 
with  a  dangerous  current  on. 

The  deoeasedi  cotild  not  have  obserrel 
these  precautions.  He  knew  thoe  was  troe- 
ble  with  tbe  wires  at  this,  place.  His  boei- 
nets  waa  tltat  ot  a  "trDubie  hunto;"  in  con- 
nection with  telegraph  wires.  He  was  ai; 
experienced  Uneman.  In  reaching  the  top 
of  the  pole  la  question  he  was  obliged  to 
fo  tboooghthehSfiTily-dUiEKed  electric  wirs 
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of  the  deftanduit  coEpontioii,  irhl^  wen 
Just  betow  fetaoae  of  tb«  t^egraph  wires  that 
he  worked  vapao.  He  must  have  known  of 
the  immlnaDt  duiger  feom  camlng  In  contact 
with  a  higbiy-oJiargBd  wire,  or  from  making 
a  Bliort  dmiit,  and  that  bis  safety.  If  uot 
hlB  life:,  depeaded  upon  his  exercise  of  a 
very  high  degree  of  care  la  dolns  the  woork 
allotted  te  him.  That  the  paFtlcular  wires 
which  he  wcs  sant  to  dlseatangla  and  fix 
wece  not  1b  tbemselvaB  dangecous  did  not. 
In  view  of  the  fact  of  tbelr  close  proximity 
bo  hlghly-<!bai]ged  electric  wtrea,  and  also 
of  the  further  faitt  that  he  knew  there  was 
tronble  there,  ezcnne  hia  from  ^ercisinK 
the  falgb  degree  at  care  afttcesald.  He  knew, 
or  ooght  to  h»Te  known,  that  under  these 
drcvmstances  the  wires  which  he  wss  sent, 
bo  repair  w«sb  ItoUe  to  be  daBgerona,  and 
hence  dne  eaore  on  kla  part  requbred  tiiat  he 
ahoald  hare  taben  such  poecantiona  In  han- 
dling them  mm  woaU  haT«  rendered  them 
barmleas  If  liiey  wem  fonnd  to  be  danger- 
ous, as  in  fact  tiiey  were.  FaUtng  la  this 
[^egard.  tbe  defendant  corparation,  even 
tbougb  Itaeif  guilty  sf  ne^igeaea  In  tbe 
prvemlses,  eaomot  be  heU  liable  for  tbe  sad. 
and  fatad  reaoM:  which  followed.  There  was 
no  etroT  In  granting,  the  nmisBlt,  and  benca- 
tbe  petition  for  new  tiilaJ  Is  denied. 


BiuBKKR  r.  LANB. 

<Saprerae  Court  of  Rhode  MaaiA.    July  22, 

1901.) 

ACTION   AOATNBT  SUHGBONS— MALFRACTICa— 

HVIOKNCEJ-BOFPICIKNCY— PROTRACTBHJ 

UTiaATIOK— PUBLIC  POLICY. 

1.  Wbiere,  in  action  against  a  aorgeon  for 
nalpractice,  a  nnmber  of  expert  witnesses  are 
called  on  both  sides,  who  substantially  agree 
fhat  the  defendant's  metliod  of  trealing  tbe 
plnintiff  was  poeffer,  or,  if  not,  was  but  an  error 
in  jndgiuent,  a  rerdict  for  plaiutifl  wiJl  be  set 
isido. 

2.  Where  plnintilTB  action  for  injuries  has 
ieen  tried  ftra  tines  with  yarying  results,  and 
>ne  verdict  in  bis  faror  s^  aside  for  iiisuffi- 
?iency  of  the  evidence,  and  another  verdict  is 
■endcTcd  hi  bis  favor  nine  years  after  the  iu- 
iuries  occurred,  wfaidi  the  supreme  court  finds 
necessary  to  set  aside  for  tlie  same  reason, 
:be  plaintiff  will  be  presumed  to  have  produced 
ill  the  evidence  available,  and  the  court  will 
remit  tbe  cause,  with  directions  for  the  entry 
>f  judgment  for  defendant,  under  Gen.  Laws, 
;.  251,  I  11,  giving  the  court  authority  to  so 
iirect. 

Appeal  from  court  of  common  pleaa,  Provl- 
lence  county. 

Action  by  Uargaret  Leach  Barker  against 
Bdwand  M.  Lane.  Judgment  for  plaintiff 
rind  defendant  ajppeals.  Judgment  for  de- 
fendant. 

Charles  S.  Gorman,  for  appellant  Hugh 
J.  Carroll,  tor  appellee. 

PBB  CUIUAM.  The  verdict  bi  this  case 
M  dearly  against  tbe  evidenca  Whether  tbe 
lefendant  need  proper  prof esaional  skill  and 
lillgence  In  tteatlas  tbe  plstaittff's  arm  was 


a  question  wblcb  miHt  be  determtued  by  ttte 
testimony  of  experts  in  medicine  and  sur- 
gery.  A  scuntMr  of  these  were  called,  some, 
bar  tbe  plaindfl  and  some  by  the  defendant, 
and  they  all  substantially  agree  that  the 
method  of  treatment  adopted  by  the  defend- 
ant was  pNrffeealeaal  and  pra>per.  Taking 
tbelr  testimony  in  Its  strongest  ligtat  Hi  favor 
of  the  plaintiff,  it  only  shows  an  error  of 
Judgment  on  tbe  part  of  defendant  in  traat- 
Ing  plaintUTs  arm;  and  such  an  error,  mere- 
ly. Is  not  enough  to  sustain  an  action  of  this 
sort  Tbe  treatment  of  which  the  plaintiff 
oemplalBS  occurred  In  1882,  but  no  action 
tbenefor  was  brought  uatll  1905.  Tite  case 
has  now  been  tried  five  times,  with  varying 
resutts;  and  in  18(>7  a  verdict  far  tbe  plain- 
tiff was  set  aside  by  tbe  court  for  tlie  same 
reason  that  tbe  present  verdict  is  set  aside. 
Tbe  declaration  has  been  repeatedly  amend- 
ed. BiMl  at  least  flour  of  the  original  witnesses 
are  now  dead.  Tbe  caurt  Is  of  opinion  tb&t 
tbe  pUintifC,  aCter  tbe  lapse  of  nearly  nine 
yeses,  nuBst  be  presumed  to  have  presented 
all  the  evidence  which  is  now  available  In 
her  bekalf,  and  that  the  Interests  of  Justice 
wlU  not  be  sobsuved  by  a  further  prolonga- 
tion of  this  litigation.  "Interest  relpublicte 
ut  ait  flais  lltium."  Tbe  case  will  therefore 
be  remanded  to  tbe  common  pleas  division, 
witli  direction  to  enter  Judgment  for  the  de- 
fendant   GfiD.  Laws,  c.  251,  {  IL 


LOWBSY  v.  MATOH,  ETa.  OF  CENTRAL 

FALLS. 

(Soprame  Court  of  Rhode  Island.    July  27, 

1901.) 

MVNiCIPAX.    CaKPOaATION»-OFJlCBBS— TKRM 

—DISCHAHGE— FAILURE  TO  REAPPOINT— 

STATUTES— TENDER  OF  SERVICES. 

1.  Central  Falls  Charter,  «  4,  cl.  2  (Act  Feb. 
21,  18»5;  Acts  1S9&  p.  110),  providrng  that 
police  constables  shall  hold  tjieir  office  during 
the  pleasure  of  the  board  of  aldermen,  except 
they  shall  not  be  removed  bnt  for  cause,  and 
on  charges,  was  not  repealed  by  Gren.  Laws,  c. 
40,  {  34,  being  a  re-enactment  of  a  general  law 
in  force  when  the  charter  was  granted,  pro- 
viding that  the  police  constables  of  the  several 
towns  shall  not  remain  in  office  by  virtue  of 
their  election  for  more  than  10  days  after  the 
expiration  of  the  political  year  for  which  the 
town  council  was  elected. 

2.  Under  Central  Falls  Charter,  {  4,  el.  2 
(Act  Feb.  21,  1SG5;  Acts  1885,  p.  110),  a  fail- 
ure to  reappoint  plaintiff  as  a  police  constable, 
together  with  the  appointment  of  the  requisite 
number,  did  not  vacate  his  appointment. 

3.  It  was  immaterial  whether  or  not  such 
provision  is  governed  by  section  8  of  the  char- 
ter (Acts  1895,  p.  113),  declaring  that  all  offi- 
cers under  the  act  shall  hold  office  during  tbe 
current  municipal  year  for  which  elected,  "and 
until  tbelr  successors  are  chosen,"  since,  plain- 
tiff not  being  the  only  one  failing  of  reappoint- 
ment, no  person  was  chosen  as  his  successor. 

4.  Where  a  police  constable,  reporting  as 
usnal  on  February  4th,  was  notified  that  be 
was  no  longer  a  constable,  and  he  reported  on 
three  days  following,  and  was  finally  informed 
that  it  was  useless  for  him  to  do  so,  and,  on 
order,  surrendered  his  insignia,  it  was  not  nee- 
emary  to  continue  to  offer  bis  services  in  order 
to  maintain  proceedings  for  reinstatcmeotx|p 
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Petition  by  Patrick  Lowrey  for  a  writ  of 
mandamus  to  compel  the  mayor  and  board 
of  aldermen  of  Central  Falls  to  reinstate  tbe 
petitioner  in  office  of  police  constable.  Order 
granting  the  writ. 

Hugh  J.  Carroll,  for  petitioner.  John  N. 
ButmaB,  for  respondents. 

BLODGETT,  J.  The  petitioner  prays  for 
a  writ  of  mandamus  against  the  mayor  and 
aldermen  of  the  city  of  Central  Falls,  com- 
manding his  reinstatement  as  a  member  of 
the  paid  police  department  of  that  city.  It 
Is  conceded:  That  on  and  prior  to  February 
4,  1901,  the  petitioner  was  a  duly-qualified 
police  constable  of  the  city  of  Central  Falls, 
and  a  member  of  the  paid  police  department 
of  said  city,  as  appears  by  the  following  cer- 
tificate: "City  Clerk's  Oflice,  Central  Falls, 
R.  I.,  January  10th,  1900.  I  hereby  certify 
that  Patricia  Lowrey  was  duly  elected  police 
constable  for  said  city  until  the  month  of 
January,  1901,  next,  or  until  his  successor 
shall  be  duly  elected  and  qualified.  Attest: 
O.  Fred.  Crawford,  City  Clerk."  That  on 
said  date  the  respondent  mayor  nominated, 
and  the  respondent  aldermen  confirmed,  16 
police  constables  for  that  city,  and  that  Low- 
rey was  not  one  of  the  number.  That  the 
police  ordinance  of  the  city  fixes  the  number 
of  paid  members  of  the  department  at  10. 
That  no  charges  of  any  kind  have  ever  been 
preferred  against  the  petitioner,  nor  has  any 
vote  of  the  aldermen  ever  been  adopted, 
which  In  terms  removed  him  from  ofiBce  as 
a  police  constable,  or  as  a  member  of  the 
paid  police  department  The  Contention  of 
the  respondents  is,  in  substance,  that  the 
failure  to  re-elect  the  petitioner  as  a  police 
constable  Ipso  facto  vacated  his  appointment 
as  a  member  of  the  paid  police  department, 
and  the  petitioner  denies  this  contention. 
The  question  turns  upon  the  construction  to 
be  given  to  clause  2,  i  4,  of  the  charter  of 
Central  Falls,  enacted  by  the  general  assem- 
bly February  21,  1895,  which  is  as  follows: 
"Clause  2.  The  aldermen  may  appoint,  upon 
the  nomination  of  the  mayor,  so  many  and 
such  police  constables.  Including  the  chief 
of  police,  as  the  ordinances  of  the  city  coun- 
cil may  determine,  which  said  officers  shall 
bold  their  respective  offices  during  the  pleas- 
ure of  the  board  of  aldermen,  except  as  here- 
inafter provided,  and  the  mayor  may  at  any 
time  suspend  any  such  officer  from  his  office 
until  the  adjournment  of  the  next  meeting 
of  the  board  of  aldermen,  at  which  meeting 
he  shall  report  any  and  all  such  suspensions, 
with  his  reasons  therefor:  provided,  how- 
ever, that  the  meml>ers  of  the  paid  police 
department  of  said  city  shall  not  be  subject 
to  removal  from  office  at  any  time  except  for 
misconduct  or  incapacity  of  such  a  character 
as  the  board  of  aldermen  may  deem  a  dis- 
qualification for  said  office,  and  all  such  re- 
movals shall  be  by  the  board  of  aldermen, 
upon  charges  made  in  writing  and  of  wtaicb 


the  officer  complained  of  shall  have  bad  no- 
tice and  opportunity  to  be  beard  tberecE.' 
Acts  1895,  p.  110.  By  the  express  language 
of  this  clause,  all  the  police  constables  elett- 
ed  under  the  provisions  of  this  sectloa  are  t: 
hold  office  "during  the  pleasure  of  the  btari 
of  aldermen,"  and  not  for  any  other  term.  I: 
follows  that  the  aldermen  may  at  any  time. 
at  their  pleasure,  remove  such  a  police  ecu- 
stable  (subject  to  the  proviso  presently  to  be 
considered),  but  that  a  police  constable  <bx« 
elected  and  qualified  thereunder  holds  lis 
office  until  so  removed.  His  tenure  of  otEa 
is  not  the  same  as  Is  provided  by  section  34 
of  chapter  40,  Gen.  Laws,  viz.:  *The  toie. 
councils  of  the  several  towns  may  ^ect  sod 
number  of  police  constables  for  their  respt>: 
tlve  towns,  as  they  may  deem  expedient,  wb-: 
shall  not  be  required  to  grlve  bond,  nor  stul 
they  be  authorized  to  serve  process  In  cira 
actions,  but  In  all  other  matters  tbey  stuO 
have  the  same  power  and  anthority  as  oth^r 
constables;  and  they  shall  con  tin  ne  in  office 
during  the  pleasure  of  the  town  council  aitl 
no  longer.  Provided,  that  they  shall  not  te- 
maln  In  office  by  virtue  of  the  election  by  the 
town  council  for  more  than  ten  days  afts 
the  expiration  of  the  political  year  for  whirl: 
such  town  council  was  elected."  It  will  be 
noticed  that  the  section  last  cited  fixes  tbe 
term  of  office  of  police  constables  elected 
thereunder  at  "the  pleasure  of  the  to^a 
council,  and  no  longer,"  with  a  iMt>vi«)  Uu! 
no  such  constable  can  remain  In  ofiSce  tar 
more  than  ten  days  after  the  expiration  a{ 
the  political  year  for  which  such  town  codi- 
cil was  elected";  but  the  clause  of  the  dtx 
charter  now  under  consideration  contains  no 
such  proviso,  and  no  such  restriction  upon 
the  term  of  office,  and  consequently  not  only 
permits  the  aldermen  to  remove  a  i>oUce  cos- 
stable  at  pleasure  within  the  first  year  of  th 
election,  but  also  continues  him  In  office  h>- 
definitely,  and  until  such  removal,  subje.t 
always  to  the  power  of  suspension  conferred 
upon  the  mayor.  ,  Again,  the  aldermen  cu 
elect  only  so  many  police  constables  "as  the 
ordinance  of  the  city  council  shall  deter- 
mine," while  town  councils  in  general  an 
authorized,  under  the  section  alMve  cited,  to 
elect  "such  number  as  they  may  deem  expe- 
dient." Chapter  40,  {  34,  Gen.  Laws,  went 
into  effect  on  February  1,  1896,  being  a  re- 
enactment  of  chapter  38,  8  30,  Pub.  St..  ia 
force  when  the  charter  of  Central  Falls  was 
enacted.  We  are  of  the  opinion  that  the  spe- 
cial proviso  contained  in  the  charter  was  not 
repealed  by  the  general  provisions  of  chap- 
ter 40,  i  34,  Gen.  Laws.  In  Triw»  v.  TVjrrej-, 
17  R.  I.  360,  22  AU.  278,  Matteson.  C.  J.,  said: 
"It  Is  a  well-established  rule  of  constmctioa 
that  special  statutes  are  not  repealed  by  gen- 
eral provisions  unless  the  legislative  intent 
to  repeal  be  clear;"   and  see  cases  cited. 

Passing  now  to  a  consideration  of  the  re- 
maining provisions  of  the  clause  in  question. 
It  clearly  appears  that  the  power  of  removal 
which  Is  conferred  In  general  ternu  as  to  all 
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police  constables,  is  restricted  and  strictly 
limited  as  to  tbe  members  of  the  paid  police 
department  by  tbe  proviso  above  referred  to; 
so  that  whenever  a  police  constable  Is  ap- 
pointed a  member  of  the  paid  police  depart- 
ment tbe  proviso  becomes  operative,  a  far 
greater  degree  of  stability  Is  given  to  his 
tenure  of  office,  and  be  cannot  be  removed 
from  office  without  the  preferring  of  charges 
and  the  hearing  provided  for  in  the  act  Tbe 
reason  for  this  difference  is  not  far  to  seek, 
for  it  is  difficult  to  conceive  of  a  state  of 
affairs  which  would  more  tend  to  the  entire 
subversion  of  the  efficiency  of  tbe  police  de- 
partment of  a  city  than  an  annual  campaign 
for  re-election,  as  it  is  also  most  clearly  evi- 
dent that  the  highest  degree  of  efficiency  in 
the  department  can  be  attained  by  a  provi- 
sion which  makes  merit  tbe  sole  ground  of 
retention  in  office,  and  duly  guards  tbe  in- 
terests of  tbe  public  by  providing  for  dis- 
missal from  office  for  cause.  Counsel  for 
the  respondent  urges  upon  onr  consideration 
the  provisions  of  section  8  of  tbe  charter,  as 
follows:  "All  officers  under  this  act,  unless 
otherwise  provided  by  law,  and  all  officers 
chosen  or  appointed  by  virtue  of  any  ordi- 
nance under  tbe  same,  shall  hold  office  dur- 
ing the  current  municipal  year  for  which 
they  may  be  elected  or  appointed,  and  until 
their  successors  are  chosen  or  appointed,  and 
qualified  In  their  stead;  and  all  vacancies 
shall  be  filled  for  the  remainder  of  the 
term."  Acts  1885,  p.  118.  But,  if  we  could 
agree  with  lilm  that  the  words  "unless  oth- 
erwise provided  by  law"  do  not  apply  to  the 
police  constables  elected  thereunder,  we  nev- 
ertbelesB  cannot  escape  the  force  of  the 
words  extending  the  term  for  which  such 
officers  are  elected,  as  follows:  "And  until 
their  successors  are  chosen  and  appointed 
and  qualified  in  their  stead;"  and,  as  tbe 
petitioner  was  not  the  only  one  who  failed 
of  reappointment  as  a  police  constable,  it  Is 
not  Contended  that  any  person  has  been 
chosen  as  his  successor.  It  appears  by  the 
undisputed  testimony  that  the  petitioner  re- 
ported for  duty  on  February  4,  1901,  as  usual, 
and  was  notified  by  the  chief  of  police  that 
be  was  no  longer  a  member  of  the  police 
department,  and  that  he  duly  reported  for 
duty  on  February  5th,  6tb,  and  7th,  ami 
finally  was  Informed  by  the  chief,  as  Liow- 
rey  testifies,  "that  it  was  not  necessary;  no 
need  of  my  coming  there  any  longer.  Q.  He 
bad  got  orders  not  to  let  you  serve?  A.  Yes, 
sir";  and  that  upon  the  order  of  tbe  chief 
be  surrendered  bis  insignia  of  office.  We  are 
of  tbe  opinion  tliat  tbe  petitioner  did  all  that 
be  was  twnnd  to  do  to  preserve  his  rights. 
and  that  it  wonld  be  unreasonable  to  require 
bin)  to  go  through  the  idle  ceremony  of  a 
daily  offer  of  his  services,  in  view  of  the  in- 
structions be  had  received  from  bis  superior 
ofiBcer.  Tbe  petitioner  is  entitled  to  the  re- 
lief for  which  he  prays,  and  the  writ  may 
Issue  accordingly. 


NBW  TOBK,  K  H.  &  H.  B.  CO.  v.  BOBK. 

(Supreme  Court  of  Rhode  Island.    July  22, 

1901.) 

RAILROADS— DEPOTS— RIOHTS   TO    PRBMISB*- 
HACK  DRIVERS— TRBSPASS. 

1.  In  trespass  by  a  railroad  company  against 
a  hackman  for  remaining  on  the  company  s 
premises  to  solicit  traffic,  the  validity  of  an 
agreement  by  the  company  with  a  stranger  to 
the  suit,  giving  him  exclusive  privllegeB  on  the 
premises,  cannot  be  brought  in  issue  By  defend- 
ant. 

2.  Where  a  street  ran  through  and  under 
premises  occupied  by  plaintiff  as  a  railway 
station,  and  plaintiff  claimed  the  fee  in  tbe 
street,  subject  only  to  the  easement,  defendant 
had  no  right,  against  plaintiff's  protest,  to  take 
up  a  stand  as  a  hackman  on  such  street  within 
the  line  of  plaintifTs  premises,  and  plaintiff 
might  maintain  trespass. 

Trespass  bj  tbe  New  York,  New  Haven  & 
Hartford  Railroad  Company  against  George 
Bork  for  remaining  and  soliciting  traffic  as 
a  hackman  on  premises  occupied  by  plaintiff 
as  a  railroad  station.    Judgment  for  plaintiff. 

David  3.  Baker  and  Lewis  A.  Waterman, 
for  plaintiff.  Page,  Page  &  Ousblng  and 
McGuinness  &  Doran,  for  defendant. 

BLODOETTT,  J.  This  Is  an  action  of  tres- 
pass quare  clausum  {regit,  charging  specially 
that  on  December  8,  1900,  at  Providence,  the 
defendant  "broke  and  entered  tbe  plaintiff's 
said  buildings,  and  with  f(«ce  and  arms  at 
said  Providence  broke  and  entered  upon  the 
plalntlfTs  said  land,  and  therein  and  thereon, 
against  tbe  prohibition  of  tbe  plaintiff,  re- 
mained, and  therein  and  thereon,  agabist  the 
prohibition  of  tbe  plaintiff,  solid  ted.  Invited, 
and  sought  ijassengers  and  business  as  a 
driver  of  a  hack  for  tilre,  and  therein  and 
tbereon  with  force  and  arms  remained  so 
soliciting,  although  directed  by  tbe  plaintiff 
to  remove  himself  therefrom."  The  defend- 
ant pleaded  tbe  general  Issue,  Jury  trial  Is 
waived,  and  the  case  is  l>efore  the  court  np- 
on  tbe  following  agreed  statement  of  facts: 

"Tbe  plaintiff  in  the  above-entitled  cause 
iB  a  corporation  duly  incorporated  and  locat- 
ed and  doing  bosiness  In  the  city  and  county 
of  Providence,  and  state  of  Rhode  Island. 
It  is  carrying  on  a  general  railroad  business. 
It  baa  for  use  in  its  business  a  large  amount 
of  property,  part  of  which  it  owns,  and  part 
of  which  it  leases.  Its  railroad  station  In 
Providence  is  situated  north  of  the  park,  ad- 
Joining  the  north  end  of  Exchange  place. 
The  main  entrance  to  the  station  is  within 
the  line  of  Francis  street,  some  18  feet  above 
the  level  of  the  street.  The  street  passes  un- 
der the  station,  and  under  the  main  entrance 
and  the  approaches  thereto.  E'rancis  street 
runs  north  and  south,  and  tbe  station  occu- 
pied by  the  plaintiff  faces  the  south.  To  that 
part  of  tbe  land  covered  by  the  station  build- 
ing and  the  approaches  thereto  west  of  Fran- 
cis street,  and  north  of  the  white  line  painted 
npon  the  approacbes,  the  plaintiff  has  a  quit- 
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claim  deed  from  the  city  of  Providence,  which 
deed  Is  duly  recorded  In  the  reeords  of  land 
evidence  In  the  city  of  Providence,  a  certl- 
fled  copy  ot  -which  deed,  marked  'Exhibit 
A,'  to  herewith  filed,  and  made  a  part  of  this 
statement  of  facta.  To  the  land  east  of  Fran- 
cis street  occupied  by  the  station  buildings 
and  the  approaches  thereto  north  of  the 
white  line  painted  on  said  approaches,  the 
Boston  &  Providence  Ralh-oad  Oorporatlon  has 
a  qnltclalm  deed  from  the  city  of  Providence, 
which  is  duly  recorded  in  the  records  of  land 
evidence  In  the  city  of  Providence,  a  certified 
copy  of  which  deed,  marked  'Exhibit  B,'  Is 
herewith  filed,  and  made  a  part  of  this  state- 
ment of  facts.  The  Boston  &  Providence 
Railroad  Corporation  leased  to  the  Old  Colony 
Railroad  Company  the  last-mentioned  proper- 
ty, and  the  Old  Colony  Railroad  Company 
leased  that  property  to  the  pfalntlS,  copies 
of  which  leases  are  hereby  annexed,  and 
marked  'Exhibits  C  and  D,'  respectively,  and 
made  a  part  of  this  statement  of  facts.  A 
certified  copy  of  the  plat  referred  to  In  the 
deeds  on  record  in  the  records  of  land  evi- 
dence In  the  city  of  Providence  is  herewith 
filed,  marked  'Exhibit  Ej,'  and  made  a  part 
of  this  statement  of  facts.  Under  these  deeds 
and  leases  the  rallnxid  company  claims  the 
fee  In  Francis  street,  subject  to  the  ordinary 
easement  In  the  public  to  pass  and  repass 
on  foot  and  in  carriages.  The  plalndff  was 
at  the  time  of  the  acts  hereinafter  mentioned 
occupying  and  using  all  of  the  above-meor 
tloned  property,  with  the  buildings  and  Im- 
provements thereon,  for  the  purpose  of  a 
general  railroad  business.  The  defendant  is 
a  licensed  hackman  In  ttie  city  of  Providence. 
On  the  3d  day  at  December,  1900,  he  went 
dUrectly  in  front  of  the  main  entrance  of  the 
plaintiff's  station  and  took  his  stand  upon 
the  sidewalk  there;  this  sidewalk  being  with- 
in the  llneB  of  Francto  street,  some  18  or  20 
feet  abore  the  level  of  Francis  street,  at  a 
point  marlced  'X'  upon  flie  plat  herewlHi 
filed.  The  white  lines  above  mentioned  are 
the  diagonal  lines  extending  out  Into  the 
street  so  called,  directly  south  of  the  station 
premises  upon  the  plat  herewith  filed,  and 
Inrminatlng  at  Frands  street  This  point 
marked  *X'  would  be  north  of  a  line  or  lines 
drawn  firam  the  most  southerly  point  of  the 
property  hereinbefore  described  upon  either 
aide  of  Francis  street  perpendicular  to  the 
line  of  Francis  street  Thereupon  an  officer 
and  agent  of  the  plaintiff  notified  the  defend- 
ant that  be  was  upon  the  property  of  the 
plaintiff,  and,  as  an  officer  and  agent  of  the 
plaintiff,  he  requested  him  to  leave,  and  not 
remain  or  K^ter.  Theteafterwaids,  for  a  con- 
slderatde  time,  the  defendant  remained  stand- 
ing there  soliciting  passengers  in  hto  business 
MB  a  heckman.  He  did  not  go  to  the  station 
with  any  partlctilar  passenger,  nor  had  he 
beNi  engaged  to  go  there  to  meet  a  particular 
passenger,  but  was  merely  soliciting  general- 
ly for  eMtom.  It  is  agreed  that  the  abore 
is  a  true  and  complete  statement  of  the  facts 


In  aaM  case.  David  8.  Baker,  I«w1b  2V.  Wi- 
terman.  Attorneys  for  Plaintiff.  McOnbmce 
A;  Doran,  Page,  Page  &  Gushing;  AttT^^  t« 
Deftendant 

"Jane  X,  1901.  It  is  agreed  tbat  tte  fc~ 
lowing  be  inserted  In  'tilie  abore4«greed  ■tat^ 
ment  and  be  deemed  a  part  ttaeveef:  'Port 
compensation  the  plaintiff  company  has  giKit- 
ed  to  a  partlcBlar  hack  firm  of  Provide^?; 
the  exclusive  right  to  sohcft  pntroiMige  &i  tlie 
station  and  i^wn  the  station  grounds,  end  e! 
and  before  the  time  of  the  alleged  trespss 
said  firm  was  engaged  hi  soUettlng'  In  ciM 
station  and  upon  said  grounds  tn  pnrstBDee 
of  said  grant'  David  S.  Baker,  I<ewli  X. 
Waterman,  Plalntiff'B  Attnmeyai  Page.  Fftp 
*  Gushing,  Sole  Attomeya  for  the  Defend- 
ant" 

Tlie  single  issue  thus  prescmted  for  as 
consideration  is  the  same  lasne  as  was  fx- 
seuted  in  the  like  ease  of  Radbroed  Co.  t. 
Tripp  (decided  in  188S)  147  Haas.  36.  17  K 
B.  89,  0  Am.  St  Rep.  661,  in  wbicb  tbe  eatr. 
said:  "The  defendant  entered  nnder  a  claia 
of  right  and  can  Justify  his  entry  ooly  t? 
showing  a  right  superior  to  tbat  af  fbe  jriaic- 
tiff.  The  plaintiff  has  aU  tbe  ri^ts  of  c 
owner  In  possession,  except  sncb  an  are  to- 
consistent  with  the  pabHc  nse  for  wliidi  it 
holds  its  franchise;  tbat  Is,  with  Its  duties  i> 
a  common  carrier  of  perscms  and  merdisii- 
dlse."  The  counsel  fbr  the  defendant  baT« 
zealously  urged  that  the  raflr«ad  eampan; 
cannot  grant  a  right  to  sollett  jpaanengers  ti 
any  one  Individual,  firm,  or  oociMcatian,  tn 
the  exclusion  of  all  etlrna  engagod  la  tlit 
same  business.  But  the  validity  (tf  sadi  t 
grant  Is  not  before  the  court  In  tbta  taat 
The  alleged  grantee  of  such  a  rigbt  Is  k 
party  to  this  suit  Nettber  are  tbe  terms  «( 
any  soch  alleged  contract  whetber  as  to  it; 
duration  or  its  other  provisions,  the  sDbi«ct 
of  Inquiry  in  this  actitm.  If  tbie  actkm  wen 
an  action  by  or  against  sneh  a  gmntee.  t 
very  dtffere«tt  question  might  1>e  pvesentel 
than  Is  presented  by  the  case  at  bar.  Br 
we  fall  to  see  that  the  existence  of  any  sacb 
fact  as  Is  set  forth  by  tbe  agreed  statemeat 
et  facts  affects  the  rights  of  the  parties  *><: 
this  action  In  any  way.  If  the  act  of  tt* 
defendant  was  such  as  he  rightly  might  ps- 
form,  then  the  exclusive  grant  to  another  is 
of  no  effect  as  to  this  defendant  If  the  act 
of  the  defendant  was  not  within  his  lefil 
right  it  can  avail  him  nothing  tbat  another 
has  been  permitted  to  do  for  a  coosldccatira 
that  which  has  been  denied  as  of  right  ts 
him.  In  The  D.  R.  MsrUn,  11  Blatcbf.  231 
Fed.  Gas.  No.  1,080,  which  was  am  actioi 
for  damages  for  being  ejected  tsvea  a  steam- 
boat because  the  libelant  persisted  in  traie- 
actlng  businres  as  an  express  agent  agains 
the  remonstrance  of  the  officers  at  the  car- 
rier, the  court  held  that  the  MbaiaJH  wts 
properly  ejected,  saying:  "The  rights  of  tiw 
carrier  In  reject  to  A.  are  not  gone  or  im- 
paired for  the  reasMi  that  be  w aires  bis 
rights  In  respect  to  B.y^«speclally  if  A.  be 
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lotlfled  that  the  risfats  are  tnelated  upon  a« 

0  Llm."  See,  also,  Barny  t.  Stoawboat  Go., 
i7  N.  Y.  301,  28  Am.  Kvp.  US.  We  ane  of 
ipiiUon  that  the  single  Issue  here  preseotedl 
s  governed  by  the  decision  of  tblB  ooiurt  In 
he  like  caae  of  Griswold  v.  Webb  (decided 
a  1880)  16  K.  I.  &19.  18  Ati.  143,  7  L.  B.  A 
:Q2,  In  which  the  ooort  say:  "A  railroad  sta- 
ion  or  steambeat  wharf  Is  to  some  extent 

1  public  idace.    The  puUlc  have  the  right 

0  come  and  go  tbeie  for  tiie  purpese  of 
ravel,  for  taking  and  leaving  of  passengers, 
ind  for  other  wattets  growing  out  of  the 
tuslness  of  the  compaay  as  a  coumoo  oar- 
ier,  but  the  company  has  the  right  to  say 
hat  no  business  of  any  other  ctosaoter  aimU. 
le  carried  on  within  the  limits  of  Ita  pre9> 
rty.  U  has  the  right  to  aaj  that  no  oae 
hall  come  there  to  solicit  trade  e^mply  b«- 
ause  It  may  be  convenient  for  travelers, 
ind  so  to  say  that  none  «£c«^t  those  whom 
t  permits  shall  solicit  In  the  business  of 
lacking  or  expressing.  When  notice  of  such 
irohlbltlou  has  been  given,  the  license  which 
itherwlse  might  be  Implied  is  at  an  end,  and 
t  Is  the  duty  of  persons  engaged  In  soy  such 
luslness  to  heed  the  noUce  and  to  retire  from 
he  premises."  The  r«le  as  thus  laid  down 
»y  the  court  finds  support  In  the  decisleDS  «f 
>ther  states.  To  the  same  effect  are  the  two 
eceat  cases  decided  In  1900  by  the  supreme 
udiclal  court  of  Massachusetts,  of  Ballroad 
}ol  ▼.  Brown,  58  N.  E.  ISO,  and  Balhroad  Co. 
.  Sullivan,  Id.  089.  In  the  la<tter  eMe  La- 
brop,  J.,  In  Issuing  an  injunction  agSilnst 
he  defendant,  quotes  with  approval  the  Ian- 
luage  of  Lord  ChauceUor  Selbocne  in  Goodr 
on  V.  Blcbardsco,  9  Cb.  App.  221,  as  foUotts: 

1  cannot  look  upon  this  case  otberwlse  than 
IS  a  deUberate  and  unlawful  iavasiwi  by  one 
nan  of  another's  land  for  the  pticpoee  «t  a 
ontlnuing  trespass,  whieh  is  in  law  a  series 
it  trespasses  frost  time  to  time  to  the  gain 
ind  profit  of  tite  trespasaer,  without  the  con- 
ent  of  the  owner  of  the  land;  and  it  si>pearB 
o  me,  as  sudi,  to  Ke  a  proper  subject  for  an 
njunctlon."  The  same  rule  obtains  in  New 
L'ork.  In  Brown  t.  Bailroad  Co.,  75  Hun,  359, 
7  y.  V.  Suppk  09  (affirmed  by  the  oowt  of  ap- 
leals  in  1897,  In  151  N.  Y.  674,  46  N.  E.  1145), 
he  court  say:.  "Wh«i  the  passengers  alight 
rom  the  cars  at  the  falls,  defendant's  con- 
ract  relations  with  them  are  ended.  The 
tusiness  the  passengers  employ  it  to  do  has 
leen  performed.  Tiie  defendant  owes  tltem 
lO  further  duty.  It  Is  aftv  the  relations  of 
be  passenger  and  the  ccnnpany  are  ended 
hat  the  plalntifTs  omwrtunlty  to  deal  with 
hem  commences.  His  business  is  to  take  the 
lassenger  in  his  carriage  at  that  time,  and 
Irlve  him  about  the  city  for  a  eoasldecatlm." 
ind  the  court  continues:  "What  right  has 
he  plaintiff  to  demand  that  the  defendant 
hall  appn^nrlate  to  him,  for  the  purpose  off 
arrylng  on  bis  private  buelaess,  its  yaiid  and 
ars,  and  that  without  paying  anyttilog  Cor 
t?  •  •  *  If  the  plaintiff  be  right  In  bis 
ontentioB,  it  logically  fioUows  that  aay  eae 


wishing  to  engage  in  the  business  of  selling 
papers,  pamphlets,  stationery,  etc.,  has  the 
right,  If  he  can  find  an  unoccupied  corner  in 
a  railroad  depot,  to  insist  upon  occupying  it 
for  his  business,  if  any  other  person  shall 
be  occnpylag  a  place  in  said  depot  for  a  like 
business  by  permission  of  the  company." 
See,  etoo,  Bailroad  Co.  v.  Flynn,  74  Hun,  124. 
28  N.  Y.  Supp.  8S8;  Same  ▼.  Sheeley  (Sup.) 
2T  N.  Y.  Supp.  185;  Same  ▼.  Warren  (Sup.; 
decided  In  1000)  04  N.  Y.  Supp.  781.  The 
sameqHestton  came  before  the  supreme  court 
of  errers  of  Connecticut  in  1888,  in  the  case 
of  Railroad  Co.  v.  Scovlll,  71  Conn.  186,  41 
Atl<  246,  and  the  rule  is  thus  declared  by 
BaiAwin,  J.,  as  follows:  "A  railroad  com- 
pany which  is  operating  a  railroad  In  its  pos- 
session has  the  ordinary  right  belonging  to 
every  owner  of  real  estate  to  exclude  from 
entry  npoo  it  all  who  come  without  Its  con- 
sent and  can  show  no  superior  legal  title" 
Sagw  BleeUey,  0.  J.,  in  Fluker  v.  Bailroad 
(30.,  91  Ga.  461,  8  S.  E.  529,  12  Am.  St.  Bep. 
378,  affirmed  in  Kates  v.  Cab  Co.  (decided 
in  1899)  107  Ga.  086,  34  S.  E.  872,  46  L.  B. 
A.  431:  "We  cannot  believe  that  there  is  a 
sort  of  right  of  common  lodged  in  the  public 
at  large  to  enter  upon  lands  on  which  rail- 
roads are  located,  and  qver  which  they  have 
secured  the  right  of  way.  Such  lands  the 
railroad  companies  may  Inclose  by  fences.  If 
they  choose  to  do  so,  and  exclude  any  and  all 
persons  whomsoever.  Their  dominion  over 
the  same  U  no  less  complete  or  exclusive 
than  that  which  every  owner  has  over  his 
property.  If  they  do  not  choose  to  erect 
fences  and  make  inclosures,  they  may,  by 
mece  orders,  keep  off  Intruders,  and  they 
may  treat  as  Intruders  all  who  come  to  trans- 
act their  own  business  with  passengers  or 
with  persons  other  thAO  the  companies  tbem- 
selvea." 

In  view  of  the  foregoing  decisions,  the  tnr- 
ther  citation  of  authority  seems  unnecessary. 
Judgment  for  the  plaintiff  for  10  cents  dam- 
a^ges  and  costs. 


BAKBR  T.  UNITED  STATES  SAVINGS  & 

LOAN  ASS'N. 

{Sapreme  Ooatt  of  Bhode  Island.   July  24, 

1001.) 

BCIltDUIQ    AISD    LOAN    ASSOCIATIONS-STOCK- 
HOLDERS—WITHDRAWAL  OF 
STOCK— STATUTES. 

1.  Certificates  (sBued  by  a  building  assoda- 
tloii,  cosfocmiBg  to  the  description  of  stock 
mentioned  in  the  by-laws  of  the  company,  and 
la  the  statute  under  which  the  company  was 
organized,  and  on  which  dividends  were  to  be 
paid  out  of  the  profits,  are  certificates  of  stock, 
and  the  holder  tnereof  is  a  member  in  the  com- 
pany, subject  to  all  the  liabilities  imposed  by 
the  by-laws  or  statute. 

2.  Gen.  Laws  Minn.  1891,  c.  181,  {  27,  pro- 
vides that  any  atockholder  In  a  bonding  as- 
seoiation  shali  be  entitled  to  withdraw  hia 
shares  at  any  time  Zi  months  after  the  date  of 
the  first  payment  thereon,  and  such  withdraw- 
ing shareholder  shall  receive  all  payments  made 
oBiaoeovat  of  his  abants,  leas  oeitahi^stitulated 
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redncttons.  It  farther  prescribes  that  if,  hj 
extraordinary  losses,  the  association  is  com- 
pelled to  charge  such  losses  against  its  capital 
actually  paid  m,  all  withdrawing  shares  shall 
be  subject  to  a  pro  rata  charge  of  such  losses 
with  those  remaining  undrawn,  and,  when- 
eTer  the  capital  has  been  impaired  by  losses  in 
excess  of  its  reserve  fund  and  profits  earned, 
the  loss  shall  be  distributed  pro  rata  as  a 
charge  on  the  shares  of  stock  in  force.  A 
shareholder  served  notice  of  withdrawal  of 
stock,  and  the  corporation  claimed  the  right  to 
make  a  reduction  on  account  of  ioss  in  the 
assets,  but  the  loss  was  not  greater  in  amount 
than  the  sum  of  the  reserve  fund  and  the  prof- 
its which  had  been  earned  and  credited  on  the 
books  to  unmatured  stock,  though  greater  than 
the  sum  of  the  reserve  fund  and  the  net  profits 
which  had  not  l>een  paid  out  or  credited  on  the 
books  to  the  different  classes  of  stock.  Held 
that,  as  long  as  the  assets  of  the  company 
equaled  the  amounts  paid  in  on  stock,  a  with- 
drawing stockholder  was  entitled-  to  at  least 
the  amount  paid  in  by  him,  and  the  company 
was  not  justified  in  making  the  reduction. 

Action  by  George  T.  Baker  against  the 
United  States  Savings  &  Loan  Association. 
On  the  rendering  of  a  Judgment  In  t&vor  of 
the  plalntlft,  the  dtfendant  petitions  for  a 
new  trial    Petition  denied. 

The  following  is  the  opinion  of  the  court 
below  (Douglas,  J.): 

"This  Is  an  action  of  debt  brought  to  re- 
cover the  face  value  of  certain  stock  cer- 
tificates held  by  the  plalntlft,  which  were 
Issued  by  the  defendant  as  a  building  and 
loan  association  established  under  chapter 
181  of  the  laws  of  Minnesota  for  the  year 
1891,'  and  doing  business  undn:  said  chapter 
and  the  amendments  thereto.  The  cerUfl- 
cates  held  by  the  plaintlfC  were  of  class  B, 
of  the  following  tenor  (omitting  formal 
parts,  dates,  and  numbers):    This  certifies 

that  has  subscribed  for  and  is  the 

owner  and  bolder  of  shares  of  the 

stock  of  the  United  States  Savings  and  Loan 
Company  of  St.  Paul,  Minnesota,  of  the  par 
value  of  one  hundred  dollars  per  share,  for 
which  he  has  paid  the  full  value  thereof. 
Upon  surrender  hereof,  the  United  States 
Savings  and  Loan  Company  aforesaid,  for 
value  received,  hereby  promises  to  pay,  to 

the  order  of  said , dollars  (being 

the  full  par  value  thereof)  on  the day 

of ,  with  an  annual  dividend  thereon 

of  seven  per  centum  until  paid,  said  divi- 
dends to  be  paid  semiannually  on  the  15th 

day  of and In  each  year,  out  of 

the  profits  of  said  company,  at  the  oBi.ce  of 
the  Minnesota  Loan  &  Trust  Company  in 
the  city  of  Minneapolis,  Minnesota,  on  pres- 
entation and  surrender  of  the  proper  divi- 
dend coupons  hereto  attached.  In  consid- 
eration of  the  aforesaid  stipulated  dividend 
and  principal,  the  said  holder  and  his  as- 
signs helreby  waive  and  surrender  all  right 
to  participation  In  any  further  dividend  or 
savings  of  said  company,  or  to  withdraw 
said  stock,  or  any  part  thereof,  prior  to  the 
above  designated  time  of  payment  except 
as  hereinafter  provided.  Provided,  that  the 
holder  of  this  stock  may,  if  he  so  elect,  with- 
draw the  same  at  any  time  after  three  years 


from  the  date  hereof,  at  tbe  maturity  of 
any  dividend  coupon,  on  giving  sixty  days' 
notice  In  writing  for  a  sum  wbicb  shall  Ik 
equal  to  the  face  value  of  this  certificaie, 
with  all  due  and  unpaid  coupons  tbereoa 
from  Its  date.  Provided,  fnrtb«r,  that  if 
default  shall  be  made  in  the  payment  of 
any  of  said  dividend  coupons,  and  such  de- 
fault continue  for  sixty  days,  then,  at  tbt 
election  of  the  legal  holder  tbereof,  said 
stock  ahall  at  once  become  dne  and  subject 
to  withdrawal.' 

"The  parts  of  the  statute  l>earing  npu: 
the  case  are  as  follows  (chapter  131.  G«i. 
Laws  Minn.  1891,  'Relating  to  Baiidicg: 
Loan  and  Savings  Associations  and  General 
Business'): 

"'Sec.  26.  Stock,  Classes  of.  Every  sncl 
association  heretofore  organised  under  the 
laws  of  this  state,  oc  incorporated  unds 
this  act  shall  not  issue  preferred  stock,  but 
may  Issue  different  series  of  stock,  and  aH 
shares  of  stock  hereafter  issued  shall  be  ot 
the  par  value  when  mature  of  one  hundrei: 
dollars  ($100)  each.  Any  such  associatioB 
may  issue  Installment  stock  to  be  paid  is 
periodical  sums,  and  prepaid  stock  u^ks 
which  a  gross  sum  shall  be  paid  In  advance, 
and  which  Installment  and  prepaid  stock 
shall  mature  when  the  amount  so  paid,  to- 
gether with  the  dividends  declared  apon  tbe 
same,  shall  equal  the  par  valne  of  sncli 
stock  (and  a  dividend  bearing  pr^>ald  stoA 
upon  which  a  larger  sum  is  paid  than  oa 
the  prepaid  stock,  and  upon  which  a  partid 
dividend  may  be  paid  annually  oat  of  tbe 
full  dividend  apportioned  thoreto),  and  may 
also  issue  full  paid  stock  upon  which  tbe 
par  value  thereof  shall  be  paid  In  advance. 
In  the  certificate  of  which  stock  the  ri^fct 
of  withdrawal  may  be  waived  for  a  definite 
time,  and  upon  which  full  paid  stock  a  fun 
dividend  or  a  definite  dividend  may  be  paM 
which  dividend  shall  in  no  case  exceed  the 
per  cent  of  profits  earned  by  aU  classes  or 
series  of  stock  at  the  time  said  dividend  is 
declared.    •    *    * 

"'Sec.  27.  Stock,  Withdrawal  of.  Any 
shareholder  whose  share  or  shares  are  not 
in  arrears  or  pledged  upon  a  loan,  shall  be 
entitled  to  withdraw  such  share  or  shares 
at  any  time  tw«ity-four  (24)  months  from 
and  after  the  date  of  the  first  paymoit  on 
such  share  or  shares,  and  not  before  such 
date:  provided,  that  the  board  of  directon 
may,  if  they  deem  It  to  the  interest  of  t'^e 
association,  buy  in  tbe  share  or  shares  o'. 
any  shareholder  desiring  to  withdraw  at  a 
previous  date,  paying  therefor  tbe  stun  paM 
In  on  said  shares,  less  such  discount  as  ma.T 
be  agreed  upon  and  which  shall  not  In  an.T 
case  exceed  eight  (8)  per  cent  Any  sacti 
shareholder  may  give  notice  of  withdrawal 
In  writing  to  the  secretary  ot  said  aasocis- 
tlon  and  the  liability  of  said  shareholder  to 
pay  further  installments  and  right  to  share 
in  future  profits  shall  cease  with  such  no- 
tice.   Such  withdrawing  shareholder   shall 
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«  entitled  to  recelye,  at  the  end  of  two 
ears  from  the  date  of  his  first  payment, 
11  monthly  payments  made  on  account  of 
uch  share  or  shares  (not  Including  admls- 
ion  fees  or  fines)  less  the  following  deduc- 
lons:  Fifty  (50)  cents  on  each  certificate 
a  payment  for  issuing  and  cancelling  the 
ame,  and  two  (2)  per  cent  of  the  amount 
o  paid  in  for  a  contingent  or  reserve  fund 
0  be  used  by  the  association  to  meet  any 
ontlngency  or  loss  in  its  business,  from  the 
iepreciatlon  of  its  securities  or  otherwise. 
E>rovlded  that  if  the  share  or  shares  on 
rhicb  such  notice  of  withdrawal  is  given 
re  In  arrears,  a  fine  of  ten  (10)  cents  pei 
bare  for  each  thirty  days  such  share  or 
hares  are  delinquent  may  be  deducted,  in 
ddltion  to  the  withdrawal  fee  and  charge 
or  the  reserve  fund  hereinbefore  provided 
or).  All  stockholders  who  do  not  give  the 
lotice  as  hereinbefore  provided,  failing  to 
iiake  payments,  shall  be  subject  to  a  fine 
t  ten  (10)  cents  per  share  per  inonth  for 
acb  month  such  payments  are  In  arrears, 
or  a  Dortod  of  six  months  after  the  last 
layment  made  (such  fines  In  the  aggregate 
lot  to  exceed  the  sum  of  sixty  (60)  cents 
«r  share)  and  at  the  end  of  such  period  of 
ix  (6)  months,  If  arrearages  and  fines  re- 
lain  unpaid,  the  balance  of  such  monthly 
lajrments,  if  any,  after  deducting  the  cer- 
iflcate  fee,  contingent  fund  and  fines  as 
tereln  provided,  shall  be  subject  to  with* 
Irawal  at  a  period  not  less  than  twenty- 
our  (24)  months  from  the  date  of  the  first 
layment,  on  application  of  the  stockholder, 
f  such  delinquent  shares  are  not  reclaim- 
d  or  called  for  within  twenty-four  (24) 
Donths  from  the  date  of  the  last  payment, 
he  balance,  if  any,  to  the  credit  of  such  de- 
Inquent  shares,  shall  be  transferred  to  the 
onttngent  fund  herein  provided  for.  and  the 
iellnquent  shareholder  shall  from  time  to 
(me  of  such  transfer,  have  no  further  claim 
tpon  the  association  on  account  of  such 
bare  or  shares,  or  the  payments  made  there- 
in:  provided,  that  such  shares,  which  may 
lave  been  pledged  as  collateral  for  the  pay- 
□ent  of  a  loan  and  become  delinquent,  shall 
e  adjusted  as  provided  for  in  section  four 
1)  of  tbis  act  If  such  withdrawing  mem- 
ter  has  made  twenty-four  (24)  or  more  pay- 
aents  and  less  than  thirty-six  (36)  pay- 
aents  be  shall  receive  the  amounts  paid 
ess  the  deductions  provided  for,  and  inter- 
«t  on  such  amount  at  the  rate  of  five  (5) 
>er  cent  per  annum,  for  the  actual  time  the 
issociatlon  has  had  the  payments  in  excess 
>t  twenty-four  (24)  months;  and  if  such 
vitbdrawlng  member  has  made  thirty-six 
36)  or  more  payments  and  less  than  forty- 
dgbt  (48)  payments  he  shall  receive  the 
imount  paid  in,  less  the  deduction  provided 
'or,  and  interest  on  such  amount  at  the  rate 
>f  six  (6)  per  cent  per  annum  for  the  ac- 
iial  time  the  association  has  had  tbe  pay- 
nents  in  excess  of  twenty-four  (24)  months; 
ind  If  such  withdrawing  member  has  made 


forty-eight  payments  and  less  than  sixty' 
(60)  payments  he  shall  receive  the  amonrt., 
paid  in,  less  the  deductions  provided  for, 
and  interest  on  said  amount  at  the  rate  of 
seven  (7)  per  cent  per  annum  for  tbe  actual 
time  the  association  has  had  the  paymenta- 
in  excess  of  twenty-four  (24)  months;    and 
If  such  withdrawing  member  has  made  six- 
ty  (60)   or  more  payments,  and  the  stoA. 
has  not  reached  a  maturity  value,  he  shall : 
receive  the  amounts  paid  In,  less  tbe  deduc- 
tions  provided   for,  and   Interest  on   sudi 
amount  at  the  rate  of  eight  (8)  per  cent.. 
per  annum  for  the  actual  time  the  assoeia-  - 
tlon  has  had  the  payments:   provided,  that 
the  net  profits  of  the  association  for  the- 
tinie  the  association  has  had  the  use  of  all 
of  its  funds,  shall  amount  to  the  sum  at 
five  (5),  six  (6),  seven  (7)  and  eight  (8)  per 
cent  per  annum,  computed  on  the  amounts - 
paid  in  on  all  the  shares  In  force  at  the- 
time  such  withdrawals  are  made,   and  If 
such  profits  are  not  sufficient  when  so  com-  - 
puted,  then  the  stock  so  withdrawn  shall 
be  entitled  to  a  rate  pa:  cent  found  to  be 
earned  as  net  profits,  during  said  period, 
such  interest  payments  to  be  in  all  cases - 
in  lieu  of  such  profits.    Provided,  further, 
that  if  by  reason  of  extraordinary  losses- 
that  entire  net  profit  is  exhausted,  the  wltl»- 
drawlng  member  shall  not  be  entitled  to  tbe 
Interest  herein  named;   and  if  by  reason  of 
extraordinary  losses,  the  association  is  cona- 
pelled  to  charge  such  losses  against  its  cap- 
ital actually  paid  in,  all  withdrawing  sharcS' 
shall  be  subject  to  a  pro  rata  charge  off 
such  losses  with  those  remaining  undrawn. . 
and  in  such  case  all  payment  herein  provid- 
ed shall  be  considered  of  no  effect,  and  the 
withdrawing  member  shall  only  be  entitled - 
to  such  sums  as  may  be  found  to  be  doe 
him  after   the  adjustment  of   such   losses  - 
among  all  shareholdera.    And  provided,  far- 
ther, that  whenever  the  capital  of  an  ass*-- 
elation  has  been  Impaired  by  losses  in  ex- 
cess of  its  reserve  fund  and  profits  earned, 
it  shall  be  tbe  duty  of  the  directora  to  sus- 
pend sales  of  all  classes  of  stock  until  sncb  - 
losses  have  been  adjusted  and  distributed ' 
pro  rata  as  a  charge  upon  'the  shares  of' 
stock  in  force.    •    •     •• 

"Under  the  provisions  of  this  statute,  the- 
company   issued   five  classes   of  stock,   of 
which  classes  A  and  B  were  Installment 
stock,   class   B   was   fully-paid   stock,   and^' 
classes  F  and  O  were  pai-tlally  prepaid  stock. 
All  the  classes  except  class  B  were  credited' 
upon  the  books  from  time  to  time  with  ttie- 
amounts  paid  In,  and  with  certain  shares  of 
the  profits,  and  when  in  any  case  these  pay- 
ments and  profits  equaled  $100  the  stock  ma- 
tured and  became  entitled  to  be  retired.    Tbe- 
rlght  of  wltltdrawlng  after  three  yeare  was- 
given  to  class  E,  and  the  right  of  withdrawal 
after   two   yeara   was   given   to   the  other 
classes. 

"The  obligations  imposed  upon  the  eoaa- 
pany  to  its  stockholders  by  the  bX;laws  and-' 
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oC  Ita  stock  certlficateB  were  In  part 
abaolwte  and  in  part  conditional  upon  the 
earning  of  proflts.  Tbe  absolute  promiaes 
a>e:  (1)  To  pay  ail  matured  Bta«k  la  full; 
cut  to  pay  all  wltbdrawlng  staelsholderB  the 
amounts  tliey  hare  paid  In.  TlMne  absolute 
piomlses  are  only  modified  by  provisions  for 
fines  and  centributWus  to  expenses,  irblcb 
may  be  ignored  in  this  argument  The  con* 
ting«it  promises  are:  (3)  To  credit  oo  lite 
books  to  all  stockholders  every  six  months 
certain  specified  Shanes  of  the  profits,  if  prof- 
its are  earned;  (4)  to  pay  to  stockholders  of 
ciMMes  E  and  F,  every  six  months,  certain 
dtrldends,  if  the  profits  earned  on  the  whole 
boslness  aiuoimt  to  the  same  rate  on  all  the 
stock  outstanding;  (5)  to  pay  to  stockholders 
withdrawing  before  the  maturity  of  their 
stock  certain  Interest  on  tbe  amounta  paid  In, 
If  profits  have  been  earned  by  tbe  company 
for  the  period  during  which  the  witiidrawlng 
■tock  has  been  in  force,  at  the  same  rate  on 
ail  the  stock  outstandli^. 

"The  plaintiff,  on  tbe  20th  day  of  October, 
1808,  being  tbe  holder  of  certificates  of  class 
K  of  tbe  Soregotog  tenor,  dated  January  15, 
IMS,  amounting  in  all  to  14  shares,  notified 
tbe  defendant  of  bis  intention  to  withdraw 
tfte  same,  at  the  maturity  of  the  next  divi- 
dend coupon,  January  15,  1890,  and  the  de- 
fendant acc^ted  said  notice.  On  December 
U,  18W,  the  defendant  notified  the  plaintiff 
tliat  it  was  then  ready  to  pay  the  amount 
which  it  admitted  to  be  due  on  said  stock,  to 
wit,  the  Bum  of  $1,250.65.  Tbe  delay  in  pay- 
ment was  caused  by  a  regulation  of  the  com- 
pany under  the  statute,  providing  that  no 
more  than  one-half  the  receipts  from  sales 
«f  stock  in  any  month  shall  be  devoted  to  the 
payment  tor  withdrawals,  unless  by  volim- 
tary  action  of  the  directors.  I  dp  not  under- 
staiBd  that  any  question  is  made  of  ttais  ne- 
cessity for  delay.  The  reduction  in  amount 
warn  made  by  deducting  from  the  face  value 
of  the  stock— First  a  tax  imposed  by  the 
state  of  Rhode  Island  and  paid  by  the  com- 
pany of  $10.50,  about  which  I  understand 
there  Is  no  qnestion;  and,  secondly,  a  reduc- 
tion of  $140,  which  the  plaintiff  contests,  and 
whence  arises  the  only  question  In  tbe  case. 

"The  defendant  claims  that  In  November, 
ISBO,  It  was  ascertained  that  Its  capital  had 
been  impaired  by  extraordinary  losses  in 
excess  of  Its  reserve  fund  and  profits  earned 
fai  the  sum  of  $103,731.31,  and  that,  acting 
nnder  tbe  right  given  by  tbe  statute  in  such 
case.  It  cliarged  a  proportional  part  of  such 
loss  to  this  stock,  which  Is  the  reduction  of 
10  per  cent  In  qnestloo.  The  testimony 
shows  that  there  had  been  an  actual  depre- 
ciation in  the  assets  of  the  con4>any,  which 
was  ascertained  In  Nov^nber,  1880,  and  It 
appears  that  this  depreciation  or  loss  was 
greater  in  amount  than  tbe  sum  of  the  re- 
serve fund  and  the  net  profits  of  the  busi- 
ness, which  bad  not  theretofore  been  paid 
oat  M'  credited  upon  the  books  to  the  several 
dasses  of  stock,  but  which  was  not  greater 


in  amount  than  the  sum  of  the  reserve  tasi 
and  the  profits  which  had  been  enraed  ai 
credtted  on  the  boolu  to  the  immatiirai 
stock.  The  defendant  csntenda  that  dib 
condition  of  affairs  warranted  tbe  rednctte 
or  asHessment,  and  the  ytaiutiff  cootends  tku 
it  did  not 

"The  plaintiff  vrges— Flrat  that  the  cs- 
tiflcates  be  held  eeostitBted  a  promise  t< 
pay,  at  all  events,  a  certain  sum  as  cajritJ. 
and  other  certain  sums  as  interest,  and  Sii 
not  make  him  a  stookh<^der  so  as  to  snbjec: 
his  contract  to  the  conditions  «r  limHadOEi 
imposed  by  tbe  by-laws  of  the  corporatia. 
or  tbe  statnte  nnder  which  the  oompesj 
acted;  and,  secondly,  that  by  the  terms  of 
the  statnte  In  question,  tbe  assesnxa^t  s 
reduction  was  tmwaTranted,  tteeause  tk 
profits  whidi  had  been  credited,  but  am 
actually  paid  pat  being  stUI  In  tke  bands  sod 
control  of  tbe  company,  were  not  exbansisa. 
as  they  should  have  been  before  any  cbai$r 
could  be  made  against  the  capital  actBaS.r 
paid  in. 

"I  think  the  first  proposition,  cannot  be 
sustained.  The  certificate  exactly  canfonu 
to  the  description  of  one  «f  tbe  dasses  q^ 
stock  mentioned  in  tlie  by-lawa  of  the  com- 
pany and  in  the  statute.  It  pnrports  to  be 
a  certificate  of  stock,  and  the  dividends  aif 
to  be  paid  oat  of  the  profits  of  tbe  company. 
Wherever  such  certificates  have  lieen  coc- 
strued  by  the  courts,  they  have  beei  betl 
to  constitute  their  holders  members  of  tbt 
association.  Towie  v.  AssoclatltMi  (CL  C)  <9 
Fed.  988;  Teller  v.  Wllcozen  (Iowa)  81  K 
W.  772;  Latimer  v.  Investment  C5o.  (C.  C)  SI 
Fed.  77a  The  plaintiff,  therefore.  In  accept- 
ing these  certificates,  became  a  memba  of 
tlw  corporation,  and  took  his  stock  subject 
to  the  provisions  of  the  statnte  and  of  t^ 
by-laws,  so  far  as  they  were  anthariaed 
by  It 

."The  second  claim  involves  tbe  comtnK- 
tion  of  the  statute  itself,  and  here  It  must  be 
remembered  that  we  are  not  dealing  with  u 
insolvent  corporation,  where  tbe  oonrts  sect 
to  distribute  the  assets  and  arrange  obliga- 
tions of  a  corporatlott  and  Its  stockboldcn 
upon  some  equitable  plan,  when  It  Is  impcs- 
sible  to  provide  for  the  performance  of  itt 
engagements  according  to  the  letter.  Hoc 
the  company  is  not  being  wound  -op  in  taiaol- 
vency,  but  hi  transacting  buslneBS,  payist 
old  obligations,  and  incurring  new  ones,  and 
still  assuming  to  be  bound  by  the  exact 
terms  of  the  statote  under  which  it  is  ar- 
ganised.  Our  Inquiry,  therefore,  Is  devested 
of  any  merely  equitable  eonsidetatlonK.  ex- 
cept as  tliey  may  bear  npon  the  constmctlHi 
of  the  language  of  the  statnte.  If  the  ereia 
had  taken  place  which  tbe  statute  makts  a 
condition  preoedent  to  the  Imposttioa  of  tUf 
reduction,  it  was  legal;  if  it  had  aot  occur 
red,  then  it  was  invalid.  The  words  of  Lord 
Bramwell  in  Aeid  v.  Society,  12  Ant.  Chs. 
197,  quoted  with  approval  by  Jodge  BlgmH 
in   Hawley  t.  Association  (Colo.   App.)  ES 
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*ac.  411,  are  applicable  here.  He  says:  'It 
eems  to  me  so  utterly  wrong,  wben  people 
lave  entered  Into  a  defined  bargain,  tbat  It 
:Iiould  be  set  aside  upon  some  more  or  less 
ajiclful  notion  of  equity  or  right,  that  I  wUl 
lot  diacuas  It  I  -will  say,  "Hold  to  your 
>argaln."  I  Bui>po6e  the  proverb  Is  as  true 
n  Scotland  as  it  is  in  Englaod,  and  true  uni- 
versally, that  a  bargain  ia  a  bargain,  as  the 
ord  chancellor  has  said,  and  should  be  ob- 
lerved.' 

"Tbe  provisions  of  the  statute  relied  upon 
>y  tbe  defendant  are  contained  In  the  last 
:wo  paragraphs  quoted  above  from  section 
27.  This  section  Is  mainly.  If  not  wholly, 
ippUcable  to  the  other  classes  of  stock  than 
;Ias8  E.  It  provides,  first,  for  -withdrawals 
a.fter  'JA  months  from  the  date  of  the  first 
payment  on  the  share,  and  for  fines,  If  notice 
is  given  on  shares  that  are  deliuqoent;  thai 
For  fines  on  delinquent  atocliholders  who  do 
■lot  give  notice  of  wltlidrawal;  then  for  a 
sliding  scale  of  payments  on  withdrawal, 
based  upon  the  number  of  payments  made, 
specifying  in  all  cases  'the  amounts  paid  ha,' 
iind  adding  interest  at  5,  6,  7,  or  8  per  cent, 
per  annum  accordingly.  Then  follow  provi- 
sions for  reducing  these  payments  in  certain 
cases:  (1)  If  the  net  profits  on  all  the  funds 
uf  the  company  for  the  time  it  has  liad  the 
use  of  the  stockholdera'  funds  are  found  not 
to  have  been  so  large  as  the  rates  allowed 
by  this  section,  these  rates  are  to  be  reduced 
accordingly;  (2)  whoi  the  entire  net  profit 
of  the  corporation  Is  gone,  the  atockholders 
referred  to  In  this  section  shall  not  receive 
tbe  interest  which  it  gives  them;  and  (8)  U 
the  losses  are  ao  great  aa  to  sink  the  entire 
profits  and  the  reserve  fund,  and  to  dimin- 
ish the  capital  actually  paid  hi,  these  shares, 
1.  e.  the  withdrawing  unmatured  stock,  shall 
not  receive  the  amounts  paid  in,  but  such 
amounts  shall  be  reduced  pro  rata  with  all 
the  shares  in  the  eompan.v.  Throughout  this 
section  there  is  not  one  direct  provision  that 
relates  to  any  but  unmatured  stock,  and 
none  which  by  Implication  extends  to  fully- 
paid  stock,  except  this  provision  for  the 
contingency  of  the  losses  being  so  great  that 
they  must  be  charged  against  'capital  ac- 
tually paid  in,'  and  the  last  clause  quoted, 
which  authorizes  a  pro  rata  charge  upon  all 
classes  of  stock  when  the  capital  has  been 
impaired  by  losses  In  excess  of  Its  'reserve 
fund  and  profits  earned.'  The  contingency 
in  both  classes  is  the  same,— 'capital  actually 
paid  In'  is  contrasted  with  'reserve  fund 
and  profits  earned.' 

"Now,  it  Is  evident  that  the  redactl<m  of 
the  assets  of  the  corporation  belotr  the 
amount  of  Its  capital  actually  paid  In  would 
render  it  practically  Insolvent,  so  far  as  Its 
absolute  promises  to  Its  stockholders  are  con- 
cerned; the  only  insolvency  possible  in  such 
a  corporation  being  inability  to  pay  its  stock- 
holders dollar  for  dollar  th^r  original  con- 
tributions. A  fair  construction  of  these 
clauses,  therefoie^  may  treat  what  is  in  form 


Implied  only  as  a  direct  rule  foe  dealing  with 
all  classes  of  stoclc,  including  class  £,  when 
the  company  Is  unable  to  fulfill  its  absolute 
agreements,  aad  such,  we  may  conclude,  was 
the  Intention  of  the  legislataie. 

"Bnt  this  third  contingency  only  can  be  cmi- 
strued  to  afFect  the  class  B  stock.  This  is 
consistent  with  the  whole  scheme  of  the  cor- 
poration. CSasB  B  stodc  is  iasned  upon  pay- 
ment of  the  face  value  thereof,  dividends  are 
fixed  at  tbe  ate  ot  7  per  cent.,  and  any  re- 
ductions, if  the  net  profits  of  the  company 
shotild  be  less  than  7  per  cent,  must,  of  ne- 
cessity, be  made  every  six  mootbs  before  the 
aemiannual  dividend  ia  paid  and  gone  from 
the  control  of  the  company.  The  amoont 
paid  in  was  a  definite  sum,  and  mo  fines  or 
payments  on  wltlidrawal  based  upon  any- 
thing less  than  ti>e  par  valae  could  be  possi- 
ble. Stock  of  classes  A,  B,  F,  and  Q  were 
not  entitled,  previous  to  withdrawal,  to  le- 
celve  full  dividends,  but  in  some  cases  left 
the  whole,  and  in  others  a  part,  of  their  cred- 
ited profits  subject  to  tbe  provisions  of  this 
section.  If  the  business  was  prosperous  dnr- 
ing  the  whole  period  that  one  of  these  classes 
of  stock  remained  outstanding,  the  holder  had 
credited  to  him  much  larger  dividends  and  tbe 
amounts  paid  in;  bnt  he  assumed  tbe  diance 
of  having  a  retrospect  taken  of  the  whole 
business  of  the  company  when  he  should  ap- 
ply to  withdraw,  which  might  diminish  his 
credited  profits,  or  wipe  tiiem  out,  or  Impair 
the  amount  even  which  he  had  actually  paid 
in.  The  profits,  then,  which  were  credited 
contingently  to  classes  A,  B,  F,  and  a,  in  eon- 
tfast  to  the  profits  on  class  B,  and  part  praOts 
on  class  F,  which  were  paid  out  every  six 
months,  were  at  the  risk  of  the  Imshieas,  and 
these  contingent  profits  are  made  subject,  by 
this  section,  to  diminntlon  or  loss,  before  any 
inroad  is  authorized  upon  the  'capital  actually 
paid  in.' 

"The  only  sources  of  income  to  the  eorpoca- 
tlon  were  the  sale  of  its  stock,  the  collection 
of  fines  and  fees,  the  collection  of  Interest  on 
loans,  either  in  specie  or  by  forecloture  of 
mortgages,  and  sale  of  the  property  thus  ac- 
quired, and  the  rise  in  the  value  of  its  securi- 
ties. It  is  obvious  that  whatever  assets  the 
cotporation  had  at  any  time  (after  the  pay- 
ment of  running  expenses  and  debts)  over  the 
amounts  paid  in  for  stock  were  'profits  earn- 
ed.' The  book  value  of  the  stock  of  classes 
A,  B,  F,  and  Q  was  made  up  of  actual  pay- 
ments by  subscribers  to  the  stock  and  profits 
credited  to  them  as  dividends.  If  the  cor- 
poration were  asked  tlie  amount  of  its  capital 
at  any  time,  it  might  property  enough  gire 
the  sum  of  the  value  of  all  Its  classes  of 
'stodc,  as  carried  on  its  books,  but  this  sec- 
tion does  not  draw  the  line  between  capital 
Stock  and  unappropriated  profits,  bnt  be- 
tween capital  actually  paid  In  and  enthre 
net  profit  If  the  latter  is  found  to  be  Im- 
paired, then  so  mnch  of  it  as  has  been  cred- 
ited to  unmatured  withdrawing  stoekholders 
la  profioEtioiuitelx  asaled  down.  U  it  ia  (onnd 
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that  no  net  profit  hag  really  been  earB«d,  all 
contingent  credits  of  such  supposed  profits  to 
any  withdrawing  stocliholders  are  to  be  can- 
celed, but  only  after  this  has  become  neces- 
sary can  a  general  and  universal  assessment 
or  pi'o  rata  charge  against  all  classes  of  stock 
be  made. 

"The  effect  of  this  seems,  at  first  sight,  to 
be  that  the  assessment  when  It  comes  must 
be  made,  not  on  the  book  value  of  the  stock, 
but  upon  the  book  value  as  It  Is  after  all  the 
credits  of  Interest,  which  would  have  been 
payable  If  the  profits  had  actually  warranted 
it,  have  been  deducted,— that  Is,  upon  the 
paid-in  value  of  the  stock;  for  when  this  as- 
sessment comes  to  be  made  It  is  provided 
that  'in  such  case  all  payments  herein  pro- 
vided shall  be  considered  of  no  effect'  It 
must  be  borne  In  mind,  however,  that  the  di- 
rect provisions  of  this  section  apply,  as  we 
have  seen,  only  to  the  case  of  a  stockholder 
withdrawing  before  the  maturity  of  his  stock. 
If  the  losses  suffered  at  the  time  he  with- 
draws make  it  necessary  to  charge  against 
the  capital  he  has  paid  In  a  certain  percent- 
age, the  same  percentage  is  to  be  charged 
against  all  the  stock  outstanding,  and  he  is 
not  concerned  in  the  question  whether  this  is 
reckoned  as  to  the  remaining  stock  on 
amounts  paid  in  or  books  values.  There  is 
no  liability  on  the  part  of  the  company  to  pay 
book  vtdues  until  the  stock  matures,  and  the 
remaining  stock,  except  class  E,  can  never  ma- 
ture until  new  profits  shall  have  made  good 
the  losses.  A  person  who  withdraws  stock  not 
matured  after  a  long  period  of  loss  may  get 
less  than  he  puts  In;  one  who  remains  longer 
may  have  these  losses  made  up  by  subse- 
quent gains.  There  is  no  harm,  therefore, 
in  making  such  an  assessment  as  the  statute 
requires  on  all  the  remaining  stock,  estimated 
at  its  value  on  the  books.  So  much  of  sach 
value,  it  is  true,  as  consists  of  dividends  con- 
tingently credited.  Is  fictitious;  but  it  the 
holder  desires  to  withdraw,  these  fictitious 
credits  are  at  once  sunk  by  this  section;  and, 
if  he  prefers  t&  stay,  his  stock  will  not  ma- 
ture and  become  a  claim  upon  the  assets  of 
the  corporation  till  subsequent  profits  have 
made  the  supposed  values  real. 

"My  conclusion  is,  therefore,  that  so  long 
as  the  assets  of  the  company  equal  the 
amounts  paid  in  on  Its  stock,  the  statute  re- 
quires It  to  pay  a  withdrawing  stockholder  of 
any  class  at  least  the  amount  he  has  paid  In 
(less  only  litipulated  charges);  that  when  the 
assets  of  the  corporation  are  reduced  by  loss- 
es below  the  amoimt  of  moneys  paid  In,  and 
not  till  then.  It  may  charge  such  losses  pro 
rata  against  all  the  stock  listed  for  withdraw- 
al and  standing  on  Its  books,  in  the  case  of 
withdrawing  stoclc,  first  canceling  all  pay- 
ments provided  for  in  section  27.  Such  an  ar- 
rangement is  not  inequitable  to  any  class  of 
stockholders.  Those  who  have  agreed  to  take 
smaller  dividends,  provided  they  should  have 
them  every  six  months,  have  received  such 
portton  of  the  stipulated  payments  aa  the 


profits  for  each  six  months  have  warranui 
Those  who,  in  consideration  of  a  chance  '. 
receive  larger  profits,  have  agreed  that  tte: 
dlvldends  should  be  ultimately  fixed  by  t>. 
rate  earned  by  the  association  for  tte  wb.;:- 
period  that  they  remain  stockliolders,  cans,,; 
complain  If  the  business  for  the  longer  pen»; 
turns  out  to  have  been  less  profitable  or  k- 
suits  in  a  loss.  Both  classes.  In  any  tree; 
are  entitled  towlthdrawtheamountatheTpji: 
In,  or,  If  the  losses  have  been  so  s^reat  that  ti:s 
fund  Is  Impaired,  to  be  assessed  or  -wit!:- 
drawn  pro  rata  upon  their  actual  oontrlm- 
tions  to  the  capital. 

"It  may  be  said  that  the  metbod  ado[t^ 
by  the  company  in  this  case,  of  making  a  gi* 
eral  pro  rata  reduction  of  the  book  value  :■; 
all  the  stock  when  it  was  found  that  the  as- 
sets of  the  corporation  were  worth  less  tiii 
the  amotmt  of  its  absolute  and  contingent  Li- 
bllltles,  enables  the  company  to  continue  ''^ 
business  without  interruption,  and  puts  it: 
affairs  upon  a  sounder  basis.  The  answer  t: 
this  is:  The  l^slature  did  not  see  fit  to 
give  the  company  such  right  There  is  Bott- 
lug  In  the  contracts  which  It  has  made  witt 
Its  stockholders  In  their  certificates,  nor  in  iu 
by-laws  subject  to  which  these  certlflcat« 
were  issued,  to  give  it  such  a  light,  and  sn  it 
cannot  plead  Its  arbitrary  action  In  defecse 
to  the  plain  language  of  the  bargains  it  btj 
made. 

"I  have  carefully  ejcamlned  an  the  ease* 
cited  by  counsel,  and  find  no  assistance  froic 
them  in  determining  the  meaning  of  the  stat- 
ute In  question.  They  are  Instmctlve  gm- 
erally  upon  the  equitable  principles  to  he  ip-  | 
piled  in  winding  up  corporations  more  or  lest 
closely  resembling  the  defendant,  in  eircun- 
stances  not  provided  for  by  special  statste. 
The  plaintiff  is  entitled  to  recover  the  fa« 
value  of  his  stock,  less  the  state  tax.  nltb 
Interest  trom  the  %th  day  of  January,  1909. 

Decision  for  the   plaintiff  for   9 »  tti 

costs." 

TilUnghast  &  TiUlnghast  for  plalntil. 
Dexter  B.  Potter,  tot  defendant 

PER  OURIAM.  The  defendant's  petltiog 
for  a  new  trial  is  denied,  and  judgment  yrH 
be  entered  upon  the  decision  of  Mr.  Justin 
DOUGLAS  for  the  reason  assigned  by  him  tii 
said  decision,  which  Is  adopted  as  the  opinita 
of  the  court 


TILLINGHAOT?  v.  UNITBD  STATES  S.W- 

INGS  &  LO.\N  ASS'K  i 

(Supreme  Court  of  Rhode  Island.    July  Si 

1901.)  I 

BUILDINa    AND    LOAN     ASSOCIATIONS— WITH- 
DRAWAL OF  MEMBERS— NOTICB 
—TIME  OP  EFFECT. 

Where  the  by-laws  of  a  building  associi 
tlon  required  a  notice  of  the  intended  with- 
drawal of  a  member  for  a  certain  time,  aft'"' 
the  expiration  of  such  time  the  ri);ht  of  t!i> 
ipeinber  became  fixed  as  at  the  time  the  no- 
tice was  given,  and  a  member's  shares  weit 
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at  subject  to  reduction  made  after  the  slTing 
t  the  notice,  bat  before  its  expiration. 

Action  by  Theodore  F.  Tilllnghast  against 
3e  United  States  Sayings  &  Loan  Associa- 
on.  On  the  rendering  of  judgment  in  favor 
f  the  plaintifr,  the  defendant  petitions  for  a 
ew  trial.    Petition  denied. 

The  following  is  the  opinion  of  the  court 
elow  (Douglas,  J.): 

"The  plaintiff,  being  the  holder  of  a  cer- 
iflcate  for  25  shares  of  the  capital  stock  of 
tte  defendant  corporation,  of  class  E,  of  the 
ar  value  of  $100  per  share,  with  two  con- 
ons  attached,  for  $87.60  each,  one  due  June 
5,  1896,  and  one  due  December  16,  1888,  on 
>ecember  20,  1898,  gave  notice  of  his  inten- 
lon  to  withdraw  the  same,  and  the  defend- 
nt  accepted  said  notice,  and  on  January  30, 
900,  notified  the  plalntllt  that  it  was  ready 
a  pay  the  amount  it  admitted  to  be  due,  but 
laimed  the  right  to  deduct  a  tax  of  $18.76, 

reduction  of  10  per  cent.,  amounting  to 
^0,  as  of  October  31,  1897;  a  reduction  of 
0  per  cent  of  the  book  value  of  the  stock, 
mounting  to  $223.13,  as  of  October  31,  1899: 
nd  a  reduction  of  10  per  cent  on  the  face 
alue  of  the  two  coupons,  amounting  to  $8.76 
ach.  The  defendant  bases  Its  right  to  make 
hese  10  per  cent,  charges  upon  the  sections 
f  the  laws  of  Minnesota  which  we  have  con- 
idered  in  the  opinion  in  case  No.  810  (49  Atl. 
>67),  and  it  is  only  necessary  here  to  consldor 
be  dilTerent  circumstances  of  this  case. 

"The  first  10  per  cent  reduction  was  made 
ibout  the  lltb  day  of  December,  1897,  when 
t  was  found  that  the  capital  of  the  company 
lad  been  impaired  by  losses  or  depreciation 
if  its  assets  in  the  sum  of  $144,149.34,  which 
vas  in  excess  of  its  reserve  fund  and  profits 
mdlstrlbuted,  but  was  not  in  excess  of  Its 
'esen-e  fund  and  all  profits  earned,  Includ- 
ng  such  profits  as  had  been  credited  on  tbo 
>ook8  to  various  classes  of  unmatured  stock. 
Tor  the  reasons  assigned  in  the  former  opin- 
on,  I  find  that  this  assessment  or  redaction 
if  the  plaintiff's  stock  was  not  legal.  Most 
if  the  stockholders,  however,  of  classes  B 
md  F,  consented  to  this  assessment,  and  so 
he  reduction  of  the  liabilities  of  the  corpo- 
'ation  was  substantially  effected.  Again,  in 
i8S9,  an  examination  of  the  assets  of  the 
iompany  was  made,  from  which  it  appeared 
;hat  the  capital  of  the  company,  as  carried 
m  its  books,  had  been  further  impaired  by 
osses  and  depreciation  of  assets  in  the  sum 
>f  $103,731.31,  which  was  in  excess  of  the 
indlvlded  profits  earned  and  of  the  reserve 
!und,  but  not  in  excess  of  the  profits  earned, 
including  those  credited  on  the  books  to  un- 
matured stock  of  various  classes.  Neither  In 
this  case  nor  in  the  other  had  the  assets  of 
the  company  become  less  than  the  amount 
}f  capital  actually  paid  in,  and  this  assesis- 
ment  like  the  other,  I  find  to  be  illegal. 

'The  plaintiff  urges,  as  an  additional 
ground  for  holding  the  second  assessment  in- 
ralid,  that  notice  of  withdrawal  had  been 
given  more  than  60  days  before  the  so-called 


loss  was  ascertained  and  the  charge  ordered 
by  the  company.  He  cites  several  authori- 
ties In  support  of  this  claim.  In  Trust  C!o.  v. 
Yeatman  (Ala.)  25  South.  1008,  It  was  held 
that  a  stockholder,  after  giving  notice  of  In- 
tention to  withdraw,  could  not  be  charged 
with  a  subsequent  assessment  his  relation 
to  the  company  having  become  that  of  a 
creditor.  In  that  case  there  was  a  by-law 
similar  to  the  provision  of  the  statute,  in 
this:  that  only  one-half  of  the  Income  de- 
rived from  the  issue  of  new  stock  in  any 
month  should  be  appropriated  to  withdraw- 
als; but  it  does  not  appear  that  It  was  pro- 
vided, as  It  is  in  the  Minnesota  statute,  that 
all  withdrawing  stock  should  be  assessed  pro 
rata  with  the  stock  remaining.  Society  v. 
Bolln,  12  Colo.  App.  3(M,  56  Pac.  740,  decides 
that,  when  a  withdrawal  notice  is  complete, 
the  time  of  notice  required  having  elapsed, 
the  withdrawing  stockholder  becomes  a  cred- 
itor for  the  amount  fixed  as  the  withdrawal 
value  of  his  stock  when  he  gave  the  notice. 
It  expressly  disclaims  a  decision  'that  with- 
drawing members  are  not  chargeable  with 
their  share  of  losses  Incnrred  by  the  society 
prior  to  the  service  or  perfecting  of  their 
notices  of  withdrawal.'  Moore  v.  Associa- 
tion, 60  S.  G.  89,  27  S.  B.  543,  holds  that  one 
who  has  given  notice  of  withdrawal  accord- 
ing to  the  by-laws  of  such  a  society  ceases 
thereupon  to  be  a  stockholder,  and  becomes 
a  creditor  of  the  corporation.  In  Hennlg- 
hausen  v.  Tlscher,  50  Md.  583,  the  court  say 
(page  589):  'A  withdrawal  is  a  direct  reduc- 
tion of  the  capital  to  the  amount  of  the 
shares  held  by  the  member  withdrawing,  and 
a  conversion  of  the  stock  Into  a  debt  due  by 
the  corporation  to  him,  after  deducting  all 
his  liabiUties.  as  in  case  of  a  partner  retiring 
from  a  firm.'  The  principle  laid  down  by 
these  cases  is  reasonable  and  just  If  the 
scheme  of  the  organization  contemplates  and 
allows  the  withdrawal  of  a  stockholder  from 
the  corporation,  the  severance  of  their  rela- 
tions must  be  complete  and  final  at  some  defi- 
nite time,  and  his  liability  for  losses,  unless 
otherwise  agreed,  must  cease  at  the  time 
when  his  right  to  participate  In  profits 
ceases.  In  the  case  of  this  class  B  stock.  It 
is  provided  that  the  withdrawal  shall  be  at 
the  maturity  of  any  dividend  coupon  after 
three  years  from  the  date  of  the  certificate, 
and  that  the  holder  shall  receive  $100  per 
share,  together  with  the  amount  of  any  due 
and  unpaid  coupon.  By-Laws,  {  5.  Any 
stockholder  of  class  E,  then,  having  gived 
60  days'  notice  terminating  on  the  15th  of 
December  or  the  16th  of  June,  has  done 
everything  required  of  him  to  perfect  his 
right  to  withdraw.  From  that  time  forth  he 
stands  in  line  with  other  creditors,  until  the 
funds  of  the  society  applicable  to  that  pur- 
pose become  available  to  pay  him  in  his  turn. 
The  clause  of  section  27,  c.  131,  relied  upon 
to  support  this  reduction,  is,  'all  withdraw- 
ing shares  shall  be  subject  to  a  pro  rata 
charge  of  such  losses  with  those  remaining 
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nDdrawa.'  The  withdrawing  sbarea  primar- 
ily iMtended  ar«  clearly,  from  the  coatezt, 
withdrawing  unmatured  aharea,  not  ebarea 
originally  folly  paid.  Tite  next  daose  makes 
It  the  duty  of  the  company.  In  the  event  con- 
templated, to  adjust  and  distribute  such  loas- 
es  pro  rata  as  a  cbarse  upon  'the  shares  of 
stodc  in  force.'  Now,  if  we  can  extend  the 
meaning  of  this  section  by  implication  to 
Include  universally  aU  claasea  of  stock  with- 
drawing, we  cannot  extend  Its  application  to 
such  retiring  stock  after  it  has  been  with- 
drawn, and  is  no  longer  in  force  as  stock, 
and  the  former  stockholder  has  become  a 
creditor.  After  the  notice  has  expired,  then, 
I  find  that  the  claim  of  the  retiring  ntember 
is  b«yond  any  assessment  or  power  of  dimi- 
nution by  the  corporation.  The  amount  to  Im 
paid  has  then  become  fixed,  and  It  Diust  ba 
paid  in  its  ordi^.  I  suppose  that  the  claim 
of  right  to  reduce  tiie  couimna  is  based  apon 
the  limitation  of  the  rate  of  interest  agreed 
to  be  paid  on  this  class  of  stock,  viz.  to  7 
per  cent.,  the  interest  being  redconed  oa  the 
reduced  valuation  of  the  priitcipal;  but,  \t 
the  reduction  on  the  principal  fails,  the  re- 
duction in  value  ot  the  coupons  fails  with  it 
The  company  tacitly  admits  Ite  obUgatl«na 
to  pay  7  per  cent,  on  the  true  value  of  tb/e 
stock.  I  find,  therefore,  that  the  plainmi  la 
entitled  to  recover  tlie  full  amount  claimed, 
less  the  Rhode  Island  state  tax.  Decisioa 
for  the  plaintiff  for  <'     '   ,  and  costs." 

TlUhighast  &  TlUlnghast,  fM  plaintiff. 
Dexter  B.  Potter,  for  defendant. 

FBR  CUHIAM.  The  defendanf ■  petMon 
for  a  new  trial  Is  denied,  and  Judgment  will 
be  entered  upon  the  decision  of  Mr.  Jostioe 
DOUGLAS  for  the  reason  aBslgned  by  him  In 
said  decision,  which  is  adopted  aa  the  opio- 
loB  of  the  court. 


TOWN  OF  BRISTOL  v.  BRISTOL  A  W. 

WATERWORKS. 

^piame  Oontt  ef  Rhode  lahuid.    July  27, 

1901.) 

miNICIPAL     CORFORi.TIONS  —  FURCHASE    OF 

WATERWORKS— FRANCHISE  AS  ELEMENT  OF 
VALUE— COMPLETENESS  OP  SYSTEM. 

1.  The  fact  that  a  waterworks  system  supply- 
ing the  complainant  town  gets  iti  water  from 
a  reservoir,  which  also  supplies  another  town, 
does  not  render  the  system  incomplete,  so  as  to 
preclude  a  parchase  by  the  town  of  the  plant, 
the  supply  beiuK  ample  for  both  towns. 

2.  Complainant  town  granted  to  the  defend- 
ant's assignor  the  exclusive  right  to  use  the  piih- 
lic  streets  for  the  laying  of  water  pipes  for  50 
years,  and  the  use  of  all  water  pipes  owned  by 
the  town  for  50  yeans,  or  ontil  the  town  should 
avail  itself  of  the  privilege  reserved  to  buy  tbe 
waterworks,  pipes,  reservoir,  and  appurte- 
nances for  a  fair  and  reasonable  price.  BelS 
that,  in  estimating  the  value  of  the  plant,  on 
the  exercise  of  the  opticiii  by  the  town,  the  fran- 
chise tor  the  nnexpired  term  should  be  consid- 
ered. 

Suit  by  the  town  of  Bristol  against  the 
Bristol  A  Warren  Waterworks  to  enforce 


an  ofitlon  given  complainant  to  purchase 
defendants  waterworks  plant.  Tbe  mas- 
ter's report  aa  to  tiie  value  of  the  plant  aod 
the  part  aubject  to  purchase  by  tlie  coid- 
ptaiaant  was  filed,  and  both  parties  filed  ex- 
ceptions. Cause  referred  again  to  a  master, 
with  instmctions. 

C(Hnatock   &   Gardner,    for  complainant 
Arnold  Green,  for  respondent. 

PER  CURIAM.  The  town  of  Bristol,  be- 
tween which  and  George  H.  Norman  a  coo- 
tract  was  made  January  30,  1882,  for  the 
building  of  waterworks  for  the  supply  U 
water  to  said  town  and  its  tnbabitants. 
which  contract  was  afterwards  assigned  t> 
the  Bristol  &  Warren  Waterworks,  tariogi 
this  blU  against  the  said  corporation  for  tbe 
eufoEcement  of  an  option  given  to  said  towi 
by  said  aonttact  to  purchase  and  acquire  the 
waterworks  constructed  under  said  contract 
with  the  rl^kts  and  appurtenances  belong- 
ing to  the  same.  Upon  a  bearing  of  tbe  caa» 
upon  demurrer,  Norman,  who  bad  original]; 
been  made  a  party  d^endant,  was  dismiss- 
ed, and  certain  objectiona  raised  by  the 
present  defendant  were  overruled,  and  It 
was  dedded  that  the  town  has  tbe  right  ts 
exemise  the  optlm  in  question,  and  baa  suf- 
ficiently claimed  Its  privilege  to  pnrcliase, 
and  tliat  this  court  has  jurisdiction  in  tbe 
preaiiaes  to  fix  the  value  of  the  property  and 
to  order  the  cso&ve^ance  therefor.  19  R  L 
418.  34  Atl.  SSd.  It  is  aUeged  In  tbe  hill 
tbtkt  Norman  agreed  to  construct  a  complete 
system  of  waterworks  for  the  8UH>Iy  of 
water  to  the  town  of  Bristol,  and  that  nei- 
ther he  nor  his  snccesser  luid  fulfilled  this 
agreement;  but  it  is  admitted  that  the  de- 
fendants did  construct,  and  the  defendant 
corporation  has  in  operation,  a  syntem  of 
waterworks  from  which  tlie  town  of  Bria- 
tol,  and  also  tbe  town  of  Warrm.  are  fur- 
nished with  water.  It  also  alleges  that  the 
waAer  supplied  by  the  defendant  is  of  bi- 
ferinr  quality,  and  insufficient  in  amount  and 
in  pressure.  Both  these  allegations  of  de- 
fault are  denied  in  the  defendant's  answer. 
On  this  point,  we  Ijilnk.  the  master's  finding 
that  the  water,  furnished  ia  of  reasonably 
good  quality,  and  ample  in  quantity.  Is  sus- 
tained by  the  evidence.  The  bill,  however, 
does  not  insist  upon  sucb  alleged  failures  of 
performance  as  grounds  of  cancellation  of 
the  contract  and  of  forfeiture  of  the  privi- 
leges granted  by  it,  but  prays  that  it  may 
be  ascertained  what  part  of  a  system  of 
waterworks  for  the  supply  of  the  town  of 
Bristol  the  defendant  baa  power  and  right 
to  convey,  and  ought  to  convey,  under  said 
contract,  and  that  the  defendant  may  he 
compelled  to  convey  the  same  to  tbe  town; 
aitd  oBera  to  pay  a  fair  and  reasonable 
price  therefor.  The  Issues  raised  by  tiie 
bill  and  answer  as  to  the  full  performance 
of  the  contract  were  thiu  waived  by  tbe 
complainant,  and  It  only  remained  to  de- 
termine whether  the  wholQ,  or  what  part,  ef 
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the  defendant's  system  oould  be  conveyed  to 
the  town  as  reastnably  SAcessary  and  use- 
ful for  supplying  water  to  tbe  town  and  Its 
Inbabltants,  and  wbat  wonJd  be  a  fair  and 
reassnable  price  for  the  same.  These  ques- 
tloBS  were  refecred  to  a  mastw  by  decrees 
entered  by  ceosent  of  the  parties  April  27, 
1896,  and  May  23,  1896,  and  be  filed  bis  re- 
port AjjHll  7,  ISOO,  to  which  both  parties 
filed  exceiptlona  After  the  bearing  a  sup- 
plemental report  was  filed  by  direction  of 
the  court  June  29,  1901,  dividing  Into  sev- 
wal  items  the  gross  som  which  the  master 
bad  reported.  The  Questions  raised  by  the 
exceptions  are  wh«ther  the  master  has  cor- 
rectly enumerated  the  property  and  rights 
wbicli  ought  to  pass  by  this  purchase  and 
sale,  and  whetber  Us  estimation  of  values 
Is  ciureet    His  estimation  Is  as  follows: 

I<*t  ot  la>d  OB  -wlilcb  la  located  tk*  (tand 
pipe  ot  the  reapondent,  the  wrought  Iroa 
standplpe  thereon,  together  with  founda- 
tion!, by-paaa,  gates,  connections,  appur- 
tananoee,  and  appUancea  osed  or  con- 
nected thenwlU  t    4.tU  00 

Wrought-lron,  ceanent-Unad.  pipe  laid  be- 
tween the  itandplpe  and  the  town  line  ot 
Bristol  and  in  the  streets  at  tb«  town, 
varriag  in  dtametar  tnOL  oaa  iaota  to 

thirteen  tnalM*. 46,7a  U 

Cast- Iron  pipe  laid  In  streets  ot  Bristol....  491  00 

Three  fountains J75  00 

Ninety-five  brdranU >i;BO«  00 

Serrloe  pipes,  stopeeoks,  saUa,  serTloa 
boxes,  connections,  flxtures,  appurtenan- 
ces, or  appliances  used  or  connected  with 

the  alorementloned  property 11,000  00 

All  the  above  are  altiutad  In  the  town  of 
Bristol  or  bctweeo  the  standplpe  and  the 
town  line. 
Franchise  for  unexpired  term  ot  t!  yesra..    1SI,804  44 

Good  will  ot  plant H,«Oe  00 

Bohanced  vahie  due  to  the  tact  that  the 
plant  is  a  running  plant S,000  00 

MkUdk  a  total  ot HM^MIOO 

Taking  from  this  m,00*.00  lor  damages  on 
acceust  ot  the  failure  ot  Norman  and  Us 
successor,   Bristol    and   Warren   Water- 
works, to  carry  out  the  contract  with  the 
town  ot  Bristol,  there  la  a  balaoee  of....  $2U,tn  CO 
— WhMi  I  find  la  a  fair  and  reasonable  price  to  be  paid 
by  the  complainant  for  that  part  ot  the  waterworks 
that  it  Is  Incumbent  upon  it  to  purchase  in  accord- 
ance with  the  terms  ot  tke  oontivct  with  Norman. 

The  master's  method  of  arriving  at  the 
values  he  has  assigned  for  this  property  was 
ingenious.  He  first  decides  that  only  a  part 
of  the  works  ought  to  pass.  Then  be  es- 
timates the  value  of  that  part,  taking  the 
cost  of  reproduction,  less  depreciation  of 
the  physical  plant,  adding  arbitrary  sums 
for  adaptation  and  good  will,  and  estimat- 
ing the  value  of  the  franchise  as  If  the  ele- 
ments considered  constituted  a  complete 
plant,  and  then  deducting  an  arbitrary  sum 
as  damages,  because  the  plant,  as  be  con- 
stitutes It,  is  not  complete.  In  considering 
bis  report  It  must  first  be  observed  that  the 
Items  of  $60,000  and  $25,000  credited  and 
$75,000  charged  should  be  eliminated.  Tbe 
subject  of  this  sale  consists  of— First,  cer- 
tain mat^ial  tblngs,  the  value  of  which  Is  to 
be  determined  by  the  cost  of  reproduction, 
less  d^reclatlon;   and,  second,  the  right  to 


use  tbem  In  a  certain  business,  wltbout  com- 
petition, for  a  certain  time,  the  value  of 
which  right  Is  to  be  determined  by  the 
probable  profit  of  such  use.  The  fact  that 
the  plant  is  a  running  plant,  and  tbe  proba- 
ble retention  of  customers,  which  is  what  Is 
•meant  by  "good  will,"  are  elements  whicb 
are  Included  In  tbe  valuation  of  the  fran- 
chise. A  monopoly  has  no  good  will,  for  its 
customers  are  retained  by  compulsion,  not 
by  their  voluntary  choice.  Tbe  laying  of  tbe 
pipes  lu  their  actual  jrasltlon,  adapted  t» 
the  use  to  be  made  of  them,  is  the  result 
of  skilled  labor,  and  tbe  skill  of  arrange- 
ment, as  well  as  tbe  labor  of  laying  and 
material,  are  all  comprehended  In  tbe  ac- 
tual cost.  So  the  assessment  of  damages 
for  nonfulfillment  of  the  defendant's  contract 
la  a  matter  entirely  outside  the  scope  ot 
tbe  master's  duty,  or  the  province  of  tbe 
court  in  this  cose.  To  recover  such  a  claim 
would  require  a  different  proceeding  from 
the  present  suit  As  tbe  elimination  of  these 
sums  equal  on  both  sides  of  tbe  estimate 
does  not  change  the  result,  we  need  only 
mention  them,  and  pass  on  to  tbe  radical  is- 
sues in  the  case. 

Has  the  master  included  in  his  estimate  all 
the  property  and  rights  which  should  be  In- 
cluded in  the  sale  and  purchase?  He  has  re- 
ported two  bills;  one  of  property  and  rights 
which  be  says  the  defendant  can  sell;  and  bd- 
other  of  certain  items  which  he  says  it  is 
incumbent  upon  the  complainant  to  buy.  We 
think  he  was  led  Into  error  in  this  regard  by 
the  uncertain  frame  of  the  bill  and  tbe  lan- 
guage of  the  decree.  Tbe  bill  asserts  again 
and  again  that  the  defendant  has  not  con- 
structed a  complete  system  of  waterworks  for 
the  supply  of  the  town  of  Bristol,  and  offers 
to  buy  of  tbe  defendant  a  complete  system, 
or  such  part  of  the  system  as  can  be  made 
useful  by  the  town  of  Bristol  for  Its  water 
supply.  Now,  under  the  subsisting  contract 
and  tbe  vote  of  the  town,  the  town  of  Bris- 
tol is  not  obliged  to  buy  anything  lees  than 
a  complete  system.  It  is  only  by  virtue  of 
its  offer  contained  In  the  bill  accepted  by  the 
defendant's  answer  that  it  Is  obliged  now  te 
purchase  anything,  less.  If  the  defendant  can 
sell  the  town  a  complete  system,  the  town, 
having  claimed  tbe  option  In  the  contract.  Is 
bound  to  buy  that  If  the  defendant  cannot 
sell  a  complete  system,  but  has  portions  of 
a  system  available  to  tbe  town,  which  It  can 
sell,  then,  by  the  offer  of  the  bill  and  the 
acceptance  of  the  answer,  not  by  the  con- 
tract the  town  Is  bound  to  take  and  pay  a 
fair  price  for  that  And  here  again  it  may 
be  observed  that  If  the  master  takes  the  later 
view  of  the  facts,— as  he  has  done,— there  is 
no  place  for  damages  for  nonperformance  of 
the  contract  A  consent  to  buy  part  Is  m. 
waiver  of  damages  for  not  getting  the  whole. 
In  either  case  what  the  defendant  can  seD 
and  what  the  complainant  should  buy  are 
IdentlcaL 

The  idea  is  strenuously  urged^by  the  cons- 
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■tf  for  the  town  that  the  system  of  water- 
works now  operated  by  the  defendant  for  the 

-  supply  of  the  town  of  Bristol  Is  not  complete, 
iMcause  Its  reservoirs  are  used  as  a  source 

•  «f  supply  by  the  works  which  supply  the 
town  of  "Warren  also,  and  because  the  town 
of  Warren  might  resume  certain  rights  ap-' 
pertaining  to  a  portion  of  the  land  Inclosed  in 
the  Klkemult  reservoir,  and  the  master 
adopts  these  views.  We  think  this  finding  Is 
erroneous.  It  is  true  that  the  defendant  has 
Included  In  the  Klkemult  reservoir  what  was 
originally  one-half  acre  of  tide-flowed  marsh 
Mt  the  outlet  of  the  stream,  and  that  certain 
fights  In  this  marsh   were  claimed   by   the 

■  town  of  Warren,  and  the  right  to  overflow 
Ae  marsh,  and  thus  extinguish  the  use  of 
these  rights,  was  made  a  consideration  for 
oo'tain  obligations  assumed  by  the  defend- 

.juit  to  the  town  of  Warren;  but  we  do  not 
consider  this  half  acre  an  essential  part  of 
tbe  defendant's  plant.    It  is  in  evidence  that 

.Jt  may  be  excluded  from  the  reservoir  at  an 
expense  of  $4,000.  If  this  were  done,  the 
town  of  Warren  would  have  all  the  rights  in 
tbe  marsh  which  it  had  before.    As  the  land 

.Is  all  below  high- water  mark,  the  fee  is  in  the 
state,  and  the  only  private  rights  the  town 
can  have  are  such  as  may  have  been  derived 
ftom  the  owner  of  the  adjacent  upland,  and 
may  now  be  appurtenant  to  some  other  up- 
land estate  owned  by  the  town.  The  town 
bas  no  rights  or  riparian  ownership  on  the 

.  river  itself.  The  master  Is  mistaken  in  hold- 
ing that  riparian  rights  and  littoral  rights  are 

.  tbe  same.  Among  the  former,  but  not  among 
tbe  latter,  Is  the  right  to  have  the  stream 
ilow  its  natural  volume,  and  of  its  natural 

./quality.  Such  an  impediment  cannot  be  In- 
s.uperable  if  the  parties  desire  to  sell  and 
purchase  the  property.  It  appears,  however, 
that,  while  the  works  must  be  considered 
-complete  as  a  plant,  taking  the  water  from 

'  Us  reservoirs,  and  distributing  it  throughout 
the  town,  the  reservoirs  themselves  furnish 

.  water  also  for  the  town  of  Warren,  and  hence 
cannot  be  said  in  their  entirety  to  be  in- 
eluded  in  the  "waterworks  for  the  supply  of 
Bristol  with  water,"  which  Norman  was  to 
construct,  and  which  the  town  of  Bristol  was 

'  t»  have  the  option  of  purchasing.  The  pro- 
viso contained  in  the  agreement  between  Nor- 
man and  the  town  of  Warren  that.  In  case 
that  town  should  purchase,  he  would  pro- 
Tide  It  with  a  complete  waterworks,  "Inde- 
pendent of  any  other  waterworks  or  conflict- 
ing rights,"  is  not  contained  in  the  agree- 
jnent  with  the  town  of  Bristol.  As  the  water- 
shed drained  by  the  'Klkemult  river  seems  to 
Im  the  natural  and  most  available  source  of 
supply  for  both  towns,  and  is  ample  for  the 
requirements  of  both,  it  was  wise  and  proper 
to  use  It  for  their  common  benefit  so  long  as 
the  company  should  serve  both  towns;  but 
we  cannot  consider  It  Incumbent  upon  the 
«omplalnant,  either  under  the  contract  or 
onder  the  otter  in  the  bill  of  complaint,  to 

.  porchase  -this  whole  water  supply,  which  Is 


00  mnch  beyond  its  need,  and  which  vt« 
constructed  and  is  used  In  a  large  meann 
for  another  town's  consumption.  It  seems  t: 
us  that  the  ownership  of  one  of  these  res» 
voirs,  with  the  right  to  detain  the  water  £ 
far  as  may  be  needed,  or  the  right  to  taki 
from  one  of  the  reservoirs  either  a  certiiu 
quantity  of  water  or  a  certain  fractional  pan 
of  the  natural  supply  without  the  acqnisitiie 
of  ownership  of  the  reservoir  Itself  or  scaie 
divided  part  either  in  ownership  or  use  of  tbt 
reservoir,  might  be  set  out  as  part  of  the 
property  to  be  acquired  by  the  town,  and  tin 
defendant  be  left  with  ample  facilities  :» 
carry  out  its  contract  with  the  town  of  Wtf- 
ren.  The  case  must,  therefore,  go  twck  to  i 
master  to  appertain  the  reservoirs  or  wtxa 
rights,  and  to  estimate  the  value  of  the  wbdt 
plant,  including  these  Items,  and  the  pjpei, 
engines,  and  appmrteiuinces  between  tbe  m- 
ervoirs  and  the  standpipe.  ^ 

Another  important  question  raised  by  tb« 
exceptions  to  the  master's  report  Is  whetljs 
or  not,  in  estimating  the  price  to  be  paid  ij 
the  town  for  the  property  to  be  conveyed 
the  exclusive  right  to  maintain  watw  pipa 
in  the  streets  and  highways  for  the  remain- 
der of  the  term  of  50  years  ongbt  to  be  in- 
cluded. There  is  no  question  of  the  ligU 
of  the  town  to  grant  such  a  franchise  ««- 
dltlonally  or  unconditionally.  Pub.  Laws,  c. 
666,  in  force  at  the  time  the  contract  wu 
made,  gave  such  a  power  to  any  town. 
Neither  is  there  any  question  that  tbe  water- 
works have  the  power  to  sell  and  conTc; 
this  franchise  If  it  was  given,  for.  wbes 
granted,  it  was  given  to  George  H.  ^a^ 
man,  his  heirs  and  assigns.  Tbe  qnestioi 
is,  was  it  given  absolutely  for  50  years,  c: 
absttlntely  for  10  years,  and  so  mnch  long? 
as  the  contract  to  furnish  wat«:  shonil 
continue?  The  answer  to  this  question  is 
to  be  found  In  the  words  of  the  contravt 
which  the  parties  made.  Tbe  terms  of  tbe 
contract  are  contained  in  the  proposal  of 
Norman  and  the  vote  of  tbe  town.  Xw- 
man  offers  to  do  certain  things  provided  tbe 
town  will  grant  him  the  exclusive  right,  asd 
also  the  use  of  the  water  pipes  belonging  b 
the  town,  both  for  60  years,  for  the  purpose 
of  selling  water  therefrom.  The  town  coo^ 
dl  voted  as  follows:  "Voted  and  resolved, 
that  said  proposition  be  and  hereby  is  ac- 
cepted, and  the  exclusive  right  to  use  tbt 
public  streets,  lanes,  and  squares  of  tu 
town  for  the  purpose  of  laying  water  pipes. 
and  continning  the  same  therein,  and  i.i 
using  said  streets,  lanes,  and  squares  Ut 
the  puri>ose  of  making  the  necessary  al- 
terations and  repair  In  said  pipes  for  tbe 
period  of  fifty  years,  is  hereby  granted  to 
said  Norman  for  the  purpose  of  selling  wa- 
ter therefrom,  and  the  use  of  all  wat»-  pipes 
now  owned  by  the  town  Is  hweby  granted 
to  said  Norman  for  said  term  of  fifty  years, 
or  until  the  town  shall  avail  Itself  of  the 
privilege  reserved  herein  to  buy  said  wate^ 
works."     Thereupon  Norman,  la  conside^ 
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dtion  of  the  above  agreements,  etc.,  cove- 
nanted and  agreed  for  himself  and  his  as- 
blgns  on  his  part  to  execute  faithfully  all 
the  terms  and  conditions  contained  in  his 
p<-opo8itlon  to  the  town  council,  "as  quali- 
fled  and  added  to  by  the  acceptance  of  said 
town  as  contained  in  the  foregoing  vote  of 
the  said  council  thereof."  The  grant  which 
was  made  by  the  town  and  accepted  by  Nor- 
man was  not  the  grant  which  be  asked  for, 
but  that  grant  as  modified  by  the  town  it- 
self. The  alteration  of  this  language  by  the 
town  is  very  significant  He  asked  for  an 
exclusive  right  and  privilege,  and  the  use 
of  the  existing  pipes  for  a  term  of  50  years. 
They  gave  him,  In  separate  sentences,  the 
exclusive  right  to  lay  pipes  for  the  term  of 
50  years,  and  the  use  of  the  existing  pipes 
for  said  term  of  50  years,  or  until  the  town 
should  buy  the  waterworks.  Language 
could  hardly  be  plainer  than  this  to  annex  a 
new  limitation  of  time  to  the  grant  of  the 
use  of  the  pipes,  and  to  exclude  the  appli- 
cation of  the  limitation  to  the  grant  of  the 
excluBlre  right  to  use  the  streets.  The  ex- 
clusive right  is  given  for  50  years,  the  right 
to  use  the  pipes  is  for  50  years  or  until 
the  town  shall  elect  to  purchase.  The  con- 
dition reserving  a  right  to  purchase  does 
not  in  any  manner  qualify  or  limit  the 
terms  of  the  grant  any  more  than  the  con- 
dition of  a  mortgage  affects  the  description 
of  the  land  described.  The  whole  conces* 
slon  was  made  subject  to  an  option  in  the 
town  to  purchase,  but  it  is  by  virtue  of  the 
description  in  the  grant  that  the  right  to 
use  tlie  pipes  terminates  when  that  option 
Is  exercised,  not  by  any  other  clause  in  the 
agreement.  To  this  grant  were  annexed  two 
conditions  affecting  the  duration  of  the  ex- 
clusive right  One  was  a  provision  for  a 
forfeiture,— "that  said  grant  of  the  right 
to  use  the  streets  and  public  places  for 
laying,  continuing,  repairing,  and  altering 
pipes  sliall  cease  to  be  exclusive  whenever 
said  grantee  shall  cease,  neglect  or  fail  to 
supply  water  in  reasonably  sufficient  quan- 
tity through  all  the  pipes  connected  with 
said  watenv-orks,  or  with  water  not  suitable 
for  the  purposes  aforesaid."  If  the  town 
bnd  proceeded  under  this  clause  to  enforce 
Its  provisions,  and  bad  established  the  de- 
fault of  the  grantee,  it  would  have  taken 
from  him  without  compensation  his  exclu- 
sive rights  in  the  streets  and  the  use  of  the 
pipes  owned  by  the  town,  and  left  him  a 
right  to  use  his  own  pipes  as  before  to  the 
end  of  the  term  of  50  years,  and  would  have 
resumed  the  right,  either  by  itself  or  any 
other  person  or  corporation  whom  it  chose, 
to  carry  on  the  business  of  supplying  the 
Inhabitants  of  the  town  with  water  in  com- 
petition with  the  grantee  or  his  assigns.  The 
other  was  a  provision  reserving  to  the  town 
an  option  to  purchase  in  the  following 
words:  "And  that  the  town  may,  at  its 
option,  purchase  the  said  waterworks,  and 
all  the  pipes,  reservoirs,  and  appurtenances 
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connected,  used,  or  belonging  therewith,  at 
any  time  after  ten  years,  and  within  fifteen 
years  herefrom  for  a  fair  and  reasonable 
price."  The  res  to  be  bought  by  tbe  town 
under  this  option  Is  exactly  what  would  be 
the  subject  of  purchase  by  a  third  party 
who  should  offer  to  buy  of  the  defendant 
the  Bristol  Waterworks.  It  comprises  the 
material  plant  and  the  rights  possessed  by 
the  defendant  and  exercised  in  the  use  of 
the  material  plant  If  the  sale  were  to  be 
made  to  some  third  party,  could  it  be  doubt- 
ed that  it  would  include  the  franchise  de- 
rived from  the  town  as  well  as  the  engines, 
pipes,  and  other  property  purchased  else- 
wh^e?  The  town  has  the  option  to  buy, 
not  to  extinguish,  the  rights  they  have  giv- 
en, which,  together  with  other  property  and 
rights,  make  up  what  the  defendant  owns. 
Everything  which  the  defendant  can  sell  to 
another  be  can  sell  to  the  town.  A  fair  and 
reasonable  price  to  the  town  Is  what  would 
be  a  fair  and  reasonable  price  to  any  one 
^e.  The  franchise,  therefore,  which  would 
have  been  reduced  in  case  of  forfeiture 
from  an  exclusive  one  to  a  mere  privilege 
wliich  the  town  might  make  common  to 
others,  is  left  In  case  of  purchase,  as  a 
part  of  the  property,  and  must  be  consider- 
ed In  estimating  its  value.  

From  what  has  been  said  It  follows  that 
the  exceptions  taken  to  the  master's  report 
shall  be  disposed  of  as  follows:  Tlie  com- 
plainant's first  second,  slxtb,  seventh, 
eighth,  ninth,  twelfth,  thirteenth,  fourteenth, 
fifteenth,  and  eighteenth  exceptions  are  over- 
ruled. The  complainant's  third,  fourth,  and 
filth  exceptions  are  immaterial  to  the  true 
Issues  in  the  case,  and  are  hence  overruled. 
The  complainant's  tenth  and  eleventh  exc^>- 
tlons  are  sustained.  The  questions  involved 
in  the  sixteenth  and  seventeenth  exceptions 
will  be  reserved  until  further  report  from  the 
master,  when  they  can  be  finally  considered. 
The  respondent's  first,  second,  third,  fourth, 
and  fifth  exceptions  are  sustained.  The 
sixth  is  overruled  in  so  far  as  it  holds  that 
it  is  incumbent  on  the  complainant  to  pur- 
chase the  whole  of  both  reservoirs,  and  sus- 
tained in  so  far  as  it  holds  that  the  obliga- 
tion to  purchase  Is  not  confined  to  Items  1 
to  9  in  the  inventory.  The  question  raised 
by  the  defendant's  seventh  exception  is  the 
same  as  that  raised  by  the  complainant's 
seventeenth,  and  Is  resei-ved  until  the  case 
comes  again  before  the  court.  The  case 
will  be  referred  again  to  a  master,  under 
instruct'fvns  in  accordance  with  this  opinion. 


STATE  (SEAMAN,  Prosecntor)  v.  CITT  OP 

OAMDEN. 

(Supreme  Conrt  of  New  Jersey.    Aug.  9,  1901.) 

SRWERS— ASSESSMENTS  FOR  BENEFITS. 

By  virtne  of  the  provisions  of  the  act 
of  1806,  concerning  the  making  and  collecting 
of  assesBments  for  benefits  conferred  by  tbe 
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coBBtmctloii  of  sewera  and  drains,  when  the 
benefit  to  property  aocraing  from  the  con- 
struction of  a  trunk  aewer  is  prospeclire 
onl.v,  depending  upon  the  construction  of 
another  and  connecting  sewer  or  drain,  not 
yet  built,  the  assessment  upon  such  property 
IB  to  be  made  at  the  same  time,  and  together 
with  that  made  upon  property  presently  Ijeue- 
fited  thereby,  but  the  lien  of  such  as8e8:3mi>nt 
does  not  come  into  existence  nntil  the  connect- 
ing sewer  or  drain  is  built. 

(Syllabus  by  the  Court.) 

Certiorari  by  the  state,  on  the  prosecution 
of  Abraliam  G.  Seaman,  against  the  city  of 
Camden,  to  review  an  assessment  for  the 
bonelit  of  constructing  a  trunk  sewer.  As- 
sessment affirmed. 

Argued  February  term,  1901,  before  GUM- 
MKBB  and  FOKX.  JJT. 

John  W.  Wescott,  for  prosecutor.  H.  M. 
Snyder,  Jr.,  for  defendant 

6UMMERB,  J.  Pursuant  to  the  authority 
conferred  by  the  provisions  of  a  supplement 
to  "An  act  providing  for  the  formation,  estab- 
llshmeut,  and  government  of  towns"  (P.  L. 
1998,  p.  471),  the  town  of  Stockton,  In  the 
county  of  Ctamden.  passed  an  ordinance  pro- 
viding for  the  construction  of  a  trunk  sewer 
In  and  along  Federal  street  from  Ckwper  ave- 
nue to  Cooper's  creek.  While  this  sewer  was 
In  process  of  construction,  the  town  of  Stock- 
ton was  annexed  to  the  city  of  Camden  by 
an'  act  of  the  legislature  approved  March  24, 
18U0  (P.  L.  1889.  p.  365).  By  force  of  this 
statute,  and  of  the  provisions  of  an  act  of 
tb«  legislature  passed  March  30,  18S8  (Oen. 
St  p.  2245),  the  town  of  Stockton  became  an 
integral  part  of  the  city  of  Camden,  and  sub- 
ject to  the  provisions  of  the  charter  of  that 
city  and  its  supplements.  Miller  v.  Oreen- 
walt  64  N.  J.  Law,  197,  44  Atl.  880;  on  er- 
ror. Id..  64  N.  J.  IMW,  722,  4ft  Atl.  1100.  After 
the  construction  of  the  sewer  had  been  com- 
pleted, the  city  engineer  of  Oamden,  In  ac- 
cordance with  the  requirements  of  the  city 
charter,  and  of  the  general  laws  regulating 
this  subject,  proceeded  to  assess  the  cost  of 
this  public  work  upon  the  property  benefited 
thereby,  to  the  extent  of  the  benefit  received. 
Besides  assessing  the  prc^ierty  benefited  In 
prsraentl  by  the  construction  of  the  sewo*, 
the  city  engineer  also  assessed  lands  not  now 
benefited,  but  which  He  within  the  area  or 
district  which  will  ultimately  be  drained  by 
this  trunk  sewer.  The  prosecutor  Is  the  own- 
er of  lands  lying  within  this  district  and 
which  win  not  be  benefited  by  this  work  un- 
less and  until  a  lateral  sewer  Is  constructed, 
by  which  the  drainage  and  sewage  from  such 
lauds  may  be  vented  into  the  trunk  sewer. 
His  claim  is  that  as  no  benefit  will  accrue  to 
his  property  until  it  is  connected  with  the 
trunk  sewer  by  a  lateral  branch,  an  assess- 
ment which  precedes  such  connection  Is  In- 
valid. By  virtue  of  the  provisions  of  section 
2  of  "An  act  concerning  the  making  and  col- 
lecting of  assessments  for  benefits  conferred 
by  the  construction  of  sewers  and  drains." 
approved  February  19, 1895  (P.  L.  1896,  p.  95), 


when  the  benefit  to  property  a  coming  tna. 
the  construction  of  a  trunk  sewer  "is  prospec- 
tive only,  depending  upon  the  construction  of 
another  and  connecting  sewer  or  drain  nut 
yet  built"  the  assessment  upon  sacta.  prapenj 
Is  to  be  made  at  the  same  time,  and  together 
with,  that  made  opon  property  presently  bo- 
eflted  by  the  construction  thereof;  but  tix 
lien  of  such  assessment  does  not  conte  into 
existence  until  the  connecting  sewer  or  draia 
Is  built  and  Interest  thereon  does  not  begii 
to  run  until  the  confirmation  of  the  assess- 
ment for  the  connecting  sewer.  Vreeland  t. 
Bayonne,  60  N.  J.  Law,  160,  37  AtL  737.  Tbe 
assessment  under  review  was  noade  in  con- 
formity to  the  provisions  of  the  act  of  18KI. 
as  construed  by  the  court  of  errors  In  tbe 
cast;  cited,  and  should  be  affirmed. 


STATE  T.  STBELMAK. 
(Supreme  Conrt  of  New  Jersey.    Aug.  S,  190I.< 

STATUTES— TITLE   OP    ACTS. 

An  act  entitled  "An  act  to  protect  ik* 
planting  and  caltivatlng  of  oysters  in  the  tide- 
waters of  this  state,"  enacted  in  its  body  tii..: 
Its  provisions  should  not  apply  to  the  »-iitfr> 
or  bottoms  of  Delaware  Bay  or  Maurice  riirr 
cove.  Beld,  that  the  statute  did  not  compl; 
with  the  constitutional  requirements  that  ib< 
object  of  every  law  should  be  expressed  in  iu 
title. 
(Syllabus  by  the  Court.) 

Andrew  J.  Steelman  was  Indicted  under 
tlie  act  for  the  protection  of  oysters.  MoUoa 
to  quash  granted. 

Argued  February  term,  1901,  before  GUM- 
MERE  and  FORT,  JJ. 

J.  B.  P.  Abbott  Prosecutor  of  the  Pleas, 
for  the  State.  Thompson  &  Ckile,  for  defend- 
ant 

(;UMMISRB,  T.  This  Is  a  motion  to  qnasli 
an  Indictment  which  has  been  removed  froni 
the  Atlantic  quarter  sessions.  The  Indict- 
ment was  found  under  an  act  of  the  legisla- 
ture entitled  "An  act  to  protect  the  plantlne 
and  cultivating  of  oysters  In  tbe  tide  waters 
of  this  state,"  approved  May  17,  1894  (P.  L 
429).  By  the  eighth  section  of  tbis  act  It  b 
declared  that  Its  provisions  shall  not  applj  to 
the  waters  or  bottoms  of  Delaware  Bay  and 
Maurice  river  cove. 

The  principal  ground  upon  which  the  mo- 
tion to  quash  Is  rested  Is  that  the  statute  vio- 
lates the  provision  of  article  4,  {  7,  pL  4.  of  ta* 
constitution,  which  requires  that  the  object  o! 
every  law  shall  be  expressed  in  Its  title.  Ic 
the  case  of  Beverly  v.  Wain,  57  N.  J.  Law, 
144,  30  Atl.  645,  the  court  of  errors  and  a:* 
peals  held  that  an  act  which  was  entitl^' 
"An  act  relating  to  the  cost  of  improvics 
sidewalks  In  the  cities  of  this  state"  did  n  t 
meet  this  requirement  of  the  constitution.  Jip 
cause  the  object  thereof,  as  expressed  In  th; 
title,  was  to  legislate  for  all  the  cities  of  th-; 
state  as  a  class,  whereas,  by  the  body  of  the 
act  only  cities  of  tbe  third  class  were  includ- 
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eil  In  Its  operation.  In  the  later  case  of 
Johnson  r.  Borough  of  Aabary  Park.  60  M.  J. 
L4i\r,  427,  39  Atl.  093,  Beverly  T.  Wain  was 
declared  not  to  hare  been  Intended  to  hold 
that  a  itatute  legislating  with  respect  to  some 
objects  fairly  included  within  the  title  will  be 
iu^alldated  because  It  does  not  include  all 
such  objects,  except  where  the  title,  express- 
ly, or  by  necessary  implication,  evinces  an  in- 
tent to  legislate  as  to  all  of  them.  Tested  by 
rhls  rule,  then,  the  question  to  be  determined 
Is  whether  or  not  th^  legislature,  by  the  ti- 
tle of  the  axrt  of  1894,  has  evinced  an  intent 
to  legislate  with  relation  to  the  planting  and 
cultivating  of  oysters  in  all  the  tide  waters 
of  the  state.  In  Beverly  v.  Wain  the  use  of 
the  words  "in  the  cities  of  this  state"  was 
considered  to  indicate  a  design  to  legislate 
-with  respect  to  all  cities.  Accepting  this  as 
a  necessary  deduction  to  be  drawn  from  the 
use  of  the  words  quoted,  "in  the  tide  waters 
of  this  state,"  must  be  considered  as  equally 
Indicative  of  an  intent  to  legislate  with  re- 
spect to  all  the  tide  waters  of  the  state;  and 
the  exclusion  in  the  body  of  the  statute  of  the 
"watera  or  bottoms  of  Delaware  Bay  and 
Maurice  river  cove  from  Its  operation  makes 
the  object  of  the  law  other  than  that  which 
la  expressed  in  Its  title,  and  h«ice  violative 
of  the  constitutional  provision  which  is  In- 
voked.   The  motion  to  quash  must  pievaU. 


KRZTKWA  V.  CRONINORR. 
OSnpreme  Court  of  Pennsylvania.    July  IT, 
1901.) 

I.IQUOB-UCBN9B  FBBSS— PATHBNT  TO  TOWN- 
SHIP TREASURER— UANDAMU3. 
Undpr  Act  June  fl,  1891  (P.  L.  248),  amend- 
ing Act  May  13,  1887  (P.  L.  108),  and  provid- 
iii_'  Hint  ium--h»ths  of  the  fees  paid  for  liquor 
lic-euRes  in  townships  shall  he  paid  the  town- 
ship treasurers,  to  be  applied  to  keeping  the 
11'  ..  >i   ic,.uii-,     M,. ii.i'iit  thereof  to  the 

tawDKhip  treasure'r  by  the  county  treasurer  may 
be  compelled,  though  the  latter  has  paid  such 
sii  ,     io»u  .1.1     11  ei'.ihOi-K,   niid   it   hns 

been  used  for  road  pnri»oses  by  persons  not 
authorized  to  receive  it. 

Appeal  from  court  of  common  pleas, 
Northumberland  county. 

Petition  by  Charles  Krzykwa,  treasurer  of 
the  township  of  Coal,  In  the  county  of  Nor^ 
tbnmberland,  for  mandamus  to  Mathlas 
Croninger,  treasurer  of  said  county.  Writ 
granted,  and  defendant  appeals.    Affirmed. 

It  alleges:  That  on  the  10th  of  Febru- 
ary, 1900,  the  Philadelphia  &  Reading  Coal 
&  Iron  Company  filed  Its  petition  in  the 
court  of  quarter  sessions  of  the  peace  for 
the  county  of  Northumberland,  praying  tor 
an  order  directing  the  supervisors  of  Coal 
township  to  enter  Into  a  contract  with  the 
petitioner  to  make  and  repair  the  roads  of 
said  township  for  the  year  1900.  under  the 
provisions  of  act  approved  the  12th  day  of 
June,  A.  V.  1803,  entitled  "An  act  «iabling 
the  taxpayers  of  township  and  road  dis- 


tricts to  contract  for  making,  at  their  own 
expense,  the  roads  and  paying  salaries  off 
township  or  road  district  officers,  thereby- 
preventing  the  levy  and  collection  of  roaA 
taxes  therein."  That  James  Holllster  and 
Thomas  C.  Williams,  supervisors  of  Coai 
township,  filed  an  answer  to  the  said  peti- 
tion, denying  the  right  of  the  said  court  t» 
moke  the  order  prayed  for,  for  the  reason 
that  the  act  of  28th  of  April,  A.  D.  1899  (P, 
L.  101),  classifying  townships,  repealed  the- 
said  act  of  June  12, 1893.  That  on  the  same- 
day  the  Philadelphia  &  Reading  Coal  &  Iron 
Company  ffied  its  replication  to  the  objec- 
tions of  the  supervisors  of  Coal  township^. 
av«Ting  that  the  act  of  28th  of  April,  1899, 
was  unconstitutional,  to  which  the  com- 
missioners of  Coal  township  filed  a  rejoinder, 
to  which,  on  the  20th  of  March.  1900,  a 
replication  was  filed  by  the  Philadelphia  Jt 
Reading  Coal  &  Iron  Company,  averringr 
that  the  act  of  12th  of  June,  1893,  was  not 
repealed  by  the  act  of  28th  of  April,  18991 
That  on  May  10,  1900,  an  opinion  of  said 
court  was  filed,  declaring  the  act  of  28th  of 
April,  1899,  was  unconstitutional,  and  that 
the  act  of  June  12.  1893,  was  still  In  force; 
and  appointed  James  Holllster  and  Thomas 
O.  Williams  supervisors  of  Coal  township. 
That  on  the  20th  of  May,  1900,  the  township 
commissioners  of  Coal  township  appealed 
to  the  superior  court,  which,  on  the  14th  oC 
February,  1001,  revised  the  court  of  quarter 
sessions  of  the  peace  of  Northumberland^ 
coimty,  on  the  strength  of  the  opinion  of. 
the  supreme  court  In  the  case  of  Com.  v> 
Blackley.  That  on  the  27tb  of  Febmaiy, 
1901,  an  appeal  was  allowed  by  the  su- 
preme court  from  the  superior  court  to  the- 
supreme  court,  which  was  pending,  and  a> 
supersedeas.  That  in  pursuance  of  the  act 
of  assembly  approved  the  12tli  day  of  June, 
1893,  the  Philadelphia  &  Reading  Coal  &■ 
Iron  Company,  a  large  taxpayer  of  OoaV 
township,  entered  into  a  contract  with  the- 
supervisors  of  Coal  township,  in  pursuance- 
of  the  provisions  of  the  said  act,  and  had 
furnished  all  material  and  labor  necessary 
for  opening,  making,  amending,  and  repair- 
ing the  public  highways  and  bridges  of  Coal 
township  for  1000,  and  had  in  all  respects 
complied  with  the  provisions  of  the  said  act, 
and  thereby  prevented  the  levy  and  collection 
of  any  taxes  for  road  purposes  during  the- 
fiscal  year.  That  on  the  11th  of  September,. 
1900,  he  paid  to  James  Holllster  and  Thomas 
C.  Williams,  supervisors  of  Coal  township, 
$2,935,  the  proceeds  from  licenses  granted 
within  the  said  township  for  1900,  to  be  ai»- 
plied  by  them  towards  the  keeping  of  roads 
of  said  township  in  good  repair,  and  that  the- 
said  money  had  been  expended  for  tliat  pur- 
pose. It  denies  that  the  said  township  treas- 
urer, or  any  officer  of  Coal  township,  ex.- 
pended  any  money  whatever  daring  ttte 
year  1900  towards  making,  opening,  or  re- 
pairing the  public  roads  within  the  township 
oi  Coal,  and  that  the  said  money  i^as  dtt» 
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and  payable  under  the  law  to  the  Pbiladel- 
pbla  &  Reading  Coal  &  Iron  Company,  the 
contractor,  for  making  and  repairing  the 
public  roads. 

S.  P.  Wolverton,  for  appellant  William 
W.  Byon  and  George  B.  Reimensnyder,  for 
appellee. 

BROWN,  J.  Ab  we  have  affirmed  the  con- 
stitutlonaUty  of  the  act  of  April  28,  1889,  in 
Com.  V.  Blackley,  ItfS  Pa.  372.  47  Atl.  1104, 
and  this  day,  to  No.  110  of  the  present  term, 
decided  that  the  act  of  June  12,  1803, 
has  been  repealed,  the  only  question  before 
us  on  this  appeal  is  the  right  of  the  appellee 
to  the  mandamus  awarded  by  the  court  be- 
low,  which  was  directed  to  be  Issued  on  the 
petition,  answer,  and  replication.  By  the 
act  of  June  0,  1881  (P.  L.  1891,  248),  amend- 
ing the  act  of  May  13,  1887  (P.  i^.  1887,  108), 
regulating  the  sale  of  liquors,  four-fifths  of 
the  license  fees  paid  for  licenses  in  town- 
ships are  to  be  paid  to  the  township  treas- 
urers, to  "be  applied  to  keeping  the  roads 
in  good  repair."  In  townships  not  having 
treasurers,  this  money  is,  ex  necessitate, 
paid  to  the  supervisors,  who  in  such  town- 
ships are  practically  township  treasurers  for 
the  receipt  and  expenditure  of  moneys  for 
road  purposes;  but,  where  the  office  of  town- 
ship treasurer  exists,  the  licoise  money  due 
tiie  township  can,  under  the  act  of  June  8, 
1801,  be  paid  to  no  one  else.  In  the  petition 
for  this  mandamus  the  petitioner  alleges 
that  he  was  duly  elected  to  the  office  of  town- 
ship treasurer  in  the  township  of  Coal,  in 
the  county  of  Northumberland,  for  the  year 
1900;  that  he  gave  a  bond,  as  required  by 
law,  and  entered  upon  the  duties  of  his  of- 
fice, and  was,  at  the  time  of  the  presenta- 
tion of  this  petition,  acting  as  such  treas- 
urer; that  there  was  in  the  bands  of  Mathias 
Croninger,  appellant,  treasurer  of  Northum- 
berland county,  tbe  sum  of  $2,935,  due  and 
payable  to  him  as  treasurer  of  said  town- 
ship, as  its  share  or  portion  of  the  fees  col- 
lected for  licenses  Issued  for  the  sales  of  liq- 
uor in  it;  that  demand  for  the  same  was  du- 
ly and  regularly  made  upon  the  said  Mathias 
Croninger,  treasurer,  as  aforesaid,  on  the 
day  when  the  said  sum  of  money  became  due 
and  payable,  which  was  on  September  1st, 
according  to  the  terms  of  the  act  of  July  30, 
1897  (P.  L.  1897,  464),  and  subsequently 
thereto,  and  the  payment  of  the  same  was 
refused.  The  answer  of  the  appellant  ad- 
mits that  the  relator  bad  been  duly  elected 
treasurer  of  Coal  township,  and  had  quali- 
fied as  such,  under  the  provisions  of  the  act 
of  assembly  of  April  28,  1899;  that  the  said 
sum  of  money  paid  for  licenses  had  been 
in  his  bands  until  September  11,  1900,-10 
days  after  It  bad  become  due  and  payable 
to  the  treasurer  of  the  township,  and  10  days 
after  it  had  been  demanded  by  tnat  officer; 
and,  as  a  reason  why  he  should  not  now  pay 
it  to  the  relator,  sets  forth  the  payment  to 
'•persons   allied,   under   the   circumstances 


stated  In  the  answer,  to  have  been  the  super- 
visors of  the  township. 

The  act  of  assembly  is  clear  that  the  mon- 
ey is  payable  to  the  township  treasurer,  to 
be  opplied  to  keeping  the  roads  In  repair 
Tills  means  that  the  proper  township  au- 
thorities can  direct  the  expenditure  of  the 
money  so  paid  to  the  township  treasurer; 
but,  in  the  first  Instance,  It  must  be  paid 
to  taim.  The  conditions  stated  in  tlie  an- 
awet  of  the  appellant  under  which  he  paid 
the  money  to  the  supervisors,  cannot  relieve 
him  now  from  paying  it  to  the  officer  des- 
Igniated  by  the  act  of  assembly  as  the  per- 
son to  whom  it  must  be  paid,  and  who.  it  is 
admitted,  has  qualified  himself  to  receive  it 
That  it  may  have  actually  been  used  for 
road  purposes  by  persons  not  authorized  to 
receive  It  cannot  affect  the  liability  of  the 
appellant  to  pay  it  to  tbe  officer  specifically 
named  as  the  one  to  whom  it  must  be  paid. 
Thn-e  is  no  allegation  that  the  Section  of 
the  township  treasurer  was  irregular,  or  that 
the  election  at  which  be  was  elected  had  not 
been  in  all  respects  legal.  On  tbe  contrary, 
we  have  the  distinct  admission  of  the  due 
election  and  qualification  of  the  relator,  and 
to  him  alone  was  the  money  payable  In  the 
first  instance;  tne  supervision  of  its  ex- 
penditure being,  as  stated,  with  the  proper 
lownship  authoriues.  Under  tbe  plain  ad- 
missions In  the  answer,  the  writ  of  man- 
damus could  not  have  been  withheld,  and 
the  order  of  the  court  below  In  directing  it 
to  Issue  Is  affirmed. 


Omr  OF  SOIIANTON  V.  LEVE31S. 
(Supreme  Court  of  Pennsylvania.    July  17, 
1901.) 
CONSTRUCTION    OF    SEWBR3-CLAI11  AGAINST 
PROPERTY   OWNER— AFFIDA- 
VIT OP  DEFENSE. 
A  good  defense  on  the  facts  is  presented 
to  thp  (  mini  of  a  city  for  ex'ieiisc  of  t-onstruct- 
ing  sewer  in  front  of  defendant's  property  by 
an  affiiliivit  of  defpnse,  alleeine  thnt  tnp  riaim 
was  under  the  act   of  1889  (P.   U    312K   re- 
quiring ttie  asBesfimeDts  to  he  e<]nnl  on  all  th-> 
front  fwt  of  the  lauds  along  which  the  sewer 
runs,  but  that  a  large  proportion  of  the  land 
liable  to  assessment  for  the  sewer  was  not  as- 
sessed. 

Appeal  from  court  of  common  pleas,  Lack- 
awanna county. 

Proceeding  by  the  city  of  Scranton  against 
Hnnnah  Levers.  Judgment  for  want  of  suf- 
ficient affidavit  of  defense  was  refused,  and 
plaintiff  appeals.    Affirmed. 

A.  A.  Vosburg,  City  Sol.,  and  D.  J.  Davis. 
Asst.  City  SoL,  for  appellant  L  H.  Bums, 
for  appellee. 

MriXMELL,  J.  The  dty  of  Scranton  hav- 
ing filed  a  claim  for  the  expense  of  a  sewer  In 
front  of  defendant's  property,  the  latter  set 
forth  in  her  affidavit  of  defense  that  the  claim 
was  made  under  the  act  of  1889,  by  which  the 
assessments  are  required  to  be  "equal  upon 
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all  the  front  feet  of  the  lands  along  whlcli 
the  sewer  runs,"  but  that  In  fact  a  large  pro- 
portion of  the  land  liable  to  assessment  In 
front  of  which  this  sewer  mns  was  not  as- 
sessed at  all;  wherefore  the  assessment  on 
which  the  claim  was  founded  was  Illegal  and 
void.  P.  L.  1888,  p.  312,  f  1.  The  provision 
of  the  act  of  18S9  Is  not  set  forth  with  verbal 
accuracy,  but  with  substantial  correctness, 
and,  as  the  fact  averred  as  to  the  omission  of 
assessable  property  on  the  line  of  the  sewer 
must  be  taken  as  true  upon  the  rule  for  Judg- 
ment, the  affidavit  set  up  a  sufficient  defense. 
The  court  below  so  held,  and  discharged  the 
rule.  But  the  learned  Judge,  having  some 
views  of  his  own  on  the  subject  of  foot-front 
assessments,  subsequently  added  a  postscript 
to  his  opinion.  In  which,  referring  to  Village 
of  Norwood  v.  Baker,  172  U.  S.  269,  19  Sup. 
Ct  187,  43  L.  Ed.  443,  he  expresses  the  view 
that  the  case  of  MIehener  v.  City  of  Phila- 
delphia, 118  Pa.  535,  12  All.  174,  Is  deprived 
of  its  authority,  and  that  assessments  by  the 
f<x>t-front  rule,  without  reference  to  actual 
benefits  In  the  particular  case,  are  unconsti- 
tutional. On  -this  basis  the  counsel  for  the 
city  have  made  an  argument  In  favor  of  the 
const  nationality  of  the  rule  In  general  and 
the  provisions  of  the  act  of  1889.  It  will  be 
time  enough  to  decide  those  questions  when 
they  come  regularly  before  us.  In  the  pres- 
ent case  the  affidavit  set  up  a  good  defense 
on  the  facts,  and  on  It  judgment  was  proper- 
ly refused.  Judgment  affirmed  and  proceden- 
do awarded. 


COMMONWEALTH  v.  SMITH. 

(Supreme  Court  of  Pennsylvania.    July  17, 
1901.) 

HUSBAND  AND  WIPE!— DESERTION— ORDBR  OP 
SUPPORT— REVIEW. 

As  no  appeal  lies  from  an  order  for  sup-  I 
port  of  a  wife  in  a  desei-tion  case,  under  Act 
April  13.  1807  (P.  h.  78).  except  an  appeal, 
under  Act  May  9,  1889  (P.  L.  158),  which  is 
only  a  common-law  certiorari,  the  question 
whether  the  agreement  of  separation  executed 
liy  the  parties  was  a  bar  to  the  proceeding  is 
not  reviewable. 

Appeal  from  superior  court 

Proceedings  by  the  commonwealth  against 
Harry  E.  Smith,  based  on  an  information  by 
Lizzie  S.  Smith,  wife  of  defendant.  From  a 
Judgment  of  the  superior  court  affirming  an 
order  that  defendant  pay  for  the  support  of 
his  wife,  he  appeals.     Affirmed. 

Wra.  M.  Hargest,  for  appellant.  Albert 
Millar,  for  the  Commonwealth. 

BKOWN,  J.  On  this  appeal  we  are  asked 
to  review  the  Judgment  of  the  superior  court 
affirming  the  decree  of  the  court  of  quarter 
sessions  of  Dauphin  county  in  a  proceeding 
instituted  under  the  act  of  April  18,  1867 
<P.  L.  78),  by  Lizzie  a  Smith  against  her  hus- 
band, Harry  E.  Smith,  to  compel  him  to  sup- 


port bet.  No  appeal  lies  from  the  final  order 
of  the  court  of  quarter  sessions  made  on  the 
hearing  of  a  desertion  case  under  this  act, 
for  the  purpose  of  allowing  us  to  review  the 
exercise  of  the  discretion  of  the  court  below 
in  making  it  An  appeal  from  such  an  order, 
under  the  act  of  May  9,  1889  (Jt*.  L.  158),  is 
still  only  a  common-law  certiorari,  and  on  it 
we  can  pass  upon  nothing  but  the  regularity 
of  the  proceedings  below.  If  the  record 
shows  that  the  husband  was  charged  with 
desertion  upon  the  oath  of  bis  wife,  a  bear- 
ing, conviction,  and  appropriate  sentence, 
there  is  nothing  for  us  to  do  but  to  affirm 
the  Judgment.  This  has  been  so  distinctly 
announced  In  Com.  v.  James,  142  Pa.  32,  21 
Atl.  805,  and  other  cases,  that  it  ought  to 
be  understood. 

It  is  contended,  however,  that  under  the 
authority  of  Com.  v.  Richards,  131  Pa.  209, 
18  Atl.  1007,  we  ought  to  determine  whether 
the  agreement  of  separation  executed  by  the 
appellant  and  his  wife  was  a  bar  to  the  tat- 
ter's right  to  ask  for  an  order  of  mainte- 
nance. In  that  case,  it  is  true,  we  did  pass 
upon  the  effect  of  articles  of  separation  in  a 
case  like  this,  brought  upon  the  record  by 
formal  bill  of  exception;  but  in  doing  so  our 
late  Brother  Clark  said:  "As  no  question 
is  raised  as  to  the  disposition  of  the  case  on 
a  certiorari,  we  will  consider  It  as  the  par- 
ties have  presented  it"  It  is  doubtful 
whether,  even  if  no  question  was  raised  as 
to  the  disposition  of  that  case  on  its  mer- 
its, it  should  have  been  so  disposed  of  on 
certiorari;  for  In  Re  Carlson's  License^  127 
Pa.  330,  18  Atl.  8,  wnich  was  a  certiorari  to 
the  order  of  the  court  of  quarter  sessions  re- 
voking a  license  to  sell  liquors,  under  sec- 
tion 7  of  the  act  of  May  13,  1887  (P.  L.  110), 
decided  but  a  few  months  before,  it  was  held 
that  neither  the  testimony  nor  the  opinion 
of  the  court  below  formed  any  part  of  the 
record  which  might  be  considered,  and  that 
the  agreement  of  counsel  that  the  testimony 
might  be  omitted  from  the  paper  book,  and 
the  finding  of  facts  as  contained  In  the  opin- 
ion of  the  court  below  should  be  considered 
in  lieu  of  it,  was  nugatory.  But  the  question 
is  here  raised,  and  we  can  review  this  rec- 
ord no  further  than  to  ascertain  whether 
the  court  below  had  Jurisdiction  and  the  pro- 
ceedings were  regular.  A  deed  of  separa- 
tion, not  fraudulently  procured,  the  terms  of 
which  are  not  unreasonable,  and  which  has 
not  become  null  and  void  by  the  acts  of 
the  parties,  is  a  bar  to  a  proceeding  like 
this;  but  whether  these  conditions  exist  in 
any  particular  case  must  always  be,  on  all 
the  facts  as  developed,  for  the  court  below, 
and  not  for  us.  The  superior  court  prop- 
erly entertained  this  view.  The  court  of 
quarter  sessions  of  Dauphin  county  hav- 
ing had  Jurisdiction  of  the  proceedings  in- 
stituted, and  no  irregularity  in  them  having 
been  pointed  out,  the  Judgment  of  the  su- 
perior court  affirming  Its  order  Is  now  af- 
firmed. ^^  J 
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COUMOMWEALTH  ▼.  HcKBAN  OOUNTT. 

<Supreme  Court  of  PennsyWania.    Jnly  17, 

1901.) 

"TAXATION— LOANS— PRIVATB    BANKERS— LIA- 

BILITT  OF  COUNTY  TO  STATB 

-^ASSESSMENT. 

1.  A  private  banker  Ir  uot  within  the  proTtso 
to  Revenue  Act  June  8,  1891  (P.  L.  229)  |  1. 
Imposing  a  tax  of  4  mills  on  mortcages  and 
moneys  owing  by  solvent  debtors,  "whether  by 
promissory  note,  or  penal  or  single  bill,  bond 
-or  judgment,"  provided  "that  this  section  shall 
not  apply  to  bank  notes  or  notes  discounted 
*  *  *  by  any  bank,  banking  institution,  sav- 
ings institution  or  trust  company,"  though  Act 
June  27,  1895  (P.  L.  396)  §  1,  imposes  on  pri- 
vate bankers  a  tax  of  3  per  cent,  on  net  earn- 
ings. 

2.  A  county  having  failed  to  collect  of  a  per- 
-son  the  tax  of  4  milln  for  state  purposes  impos- 
-ed  by  Act  June  8,  1891  (P.  L.  229)  |  1,  on  mon- 
eys owing  by  solvent  debtors,  it  is  liable  there- 
for to  the  state,  though  there  was  no  asseas- 
ment  of  the  credits  other  than  by  the  person 
lUable  for  the  tax. 

Appeal  from  court  ot  common  pleas, 
Ituuphin  county. 

Action  by  tlie  commonwealth  against  the 
«ounty  of  ilcKean.  Judgment  for  plaintiff. 
Defendant  appeals.    Affirmed. 

M.  E.  Olmsted,  for  appellant.  F.  W. 
StViliz,  for  appellee. 

BROWN,  J.  The  commissioners  of  tbe 
'connty  of  McKean  excluded  from  tlieir  return 
to  tbe  board  of  revenue  commissioners  of 
moneys  at  interest  for  tbe  year  1896,  taxable 
Cor  state  purposes,  $193,700,  represented  by 
Jadgmeots  and  mortgages  held  by  Hamlin  & 
^n,  tenkers.  A  note  to  their  return  is  as 
:<oIk>«vs:  "This  does  not  include  Hamlin  & 
Son  bank  statement,  which  was  $193,700. 
Vhey  have  refused  to  pay  state  tax  on  said 
«aiount  to  tbe  county,  as  they  claim  to  pay 
direct  to  the  state,  and  intend  to  test  the 
<:as<>  in  supreme  court"  The  court  below, 
iliirTing  been  of  the  opinion  that  Hamlin  & 
:8on,  bankers,  should  have  made  return  to  the 
avoper  assessor  of  McKean  county  of  tbe 
lodgment  notes  and  mortaages  held  by  them, 
and  paid  a  tax  of  4  mills  thereon  for  the 
year  1886  to  the  treasurer  of  the  county,  or 
the  person  authorized  to  receive  it,  for  and  as 
A  state  tax.  and  "that  the  county  of  McKean, 
■by  its  proper  officers,  should  have  included 
ittae  same  in  its  return  and  statement  to  the 
lioard  of  revenue  commissioners,  and  coUect- 
■ed  and  paid  Into  the  state  treasury  the 
amount  of  said  tax  on  said  personal  proper- 
*y."  directed  judgment  to  be  entered  in  favor 
-of  the  commonwealth  for  the  unpaid  tax  on 
said  sum  of  money.  From  this  Judgment  the 
county  of  McKean  has  appealed,  and,  as  rea- 
m>o»  for  reversing  it,  alleges:  First  that  it 
is  not  responsible  for  tbe  tax  on  this  money, 
■because  it  had  not  been  assessed;  secondly, 
'that  Hamlin  &  Son  were  not  liable  to  pay 
•tax.  because  they  were  exempted  by  the  pro- 
<tIso  of  the  first  section  of  the  revenue  act  of 
June  8,  1891  (P.  L.  229),  which  is,  "that  this 
section  shall  not  apply  to  bank  notes  or  notes 


discounted  or  negotiated  by  any  baak.  banluiir 
institution,  saving  Institution  or  trust  com- 
pany"; and,  thirdly,  that  the  judgment  hoik 
discounted  by  a  bank,  and  mortgages  held  br 
it  as  collateral  to  secure  loans  and  notes  dis- 
counted, are  not  taxable.  We  will  first  coosid- 
er  the  last  two  reasons,  for  if  tbey  be  valiil 
we  need  not  consider  tbe  first. 

The  act  of  June  8,  1891,  Is  a  sapplement  to 
that  of  June  7,  1879,  and  in  neither  of  th«9i 
can  the  words  "bank"  ot  "banking  instita- 
tlon"  be  read  anywhere  with  tbelr  contec 
except  as  meaning  a  corporatlcHi, — an  incor- 
porated Institution.  This  is  tme  from  tb 
first  use  of  the  word  "bank"  in  section  2  if 
the  act  of  1879  to  the  last  section  of  the  an 
of  1S91.  On  the  other  hand,  by  section  10  of 
the  oet  of  1879  the  legl^ture  distinctly  reac- 
nlzcs  private  bankers  and  brokers  and  "nnin- 
coiiiorated"  banking  institutions  as  a  class, 
but  there  is  no  such  recognition  in  the  ex- 
empting proviso  of  tbe  first  section  of  the 
act  of  1891.  A  "bank"  or  "banking  instin 
tlon,"  in  that  section,  must  mean  what  tbe 
words  mean  as  read  all  through  the  two  acts 
of  assembly,  and,  no  matter  how  tbey  mv 
be  fairly  interpreted  in  other  statutes,  here 
thoy  are  corporations.  If  bank  notes  dis- 
counted or  negotiated  by  incorporated  bank 
or  banking  institutions  had  not  been  exemis- 
ed  by  the  proviso  under  which  HamHn  t 
Son  rely  for  exemption  from  taxation,  incor- 
porated banks  or  banking  Institutions  wooU 
be  subject  to  double  taxation,  for  tbe  same 
act  Imposes  upon  their  capital  stocdc,  bite  tbe 
value  of  which  tbe  notes  discounted  or  negc 
tiated  enter,  a  tax  of  8  mills  on  the  psr 
value  or  4  mills  on  the  actual  value;  hot 
no  such  tax  is  or  could  be  Imposed  npon  a 
private  banker.  Tbe  tax  which  he  pays  i> 
but  S  per  cent,  of  his  net  earnings.  Snrelr 
tlie  legislature  never  Intended  that  tbe  pay- 
ment of  this  small  tax  should  exempt  him 
from  the  payment  of  any  more,  and  that  be- 
cause he  styles  himself  a  "banker."  he  shoold 
b4>  the  specially  favored  of  all  the  m<HK7 
lenders  of  the  commonwealth.  Incorporated 
banks  pay  tbe  tax  to  which  we  have  already 
referred,  and  every  indlrldual  la  taxed  4 
mills  on  bis  money  at  interest;  but  under 
the  interpretation  of  the  proviso  now  con- 
tended for,  be  who  lends  his  money  as  a  bant- 
er at  once  enjoys  exemption  from  ♦«-ni**". 
denied  to  every  other  person,  natural  or  artl- 
ficlal,  in  the  commonwealth.  If  tbe  payment 
of  a  tax  of  3  per  cent  on  tbe  net  earnings  of 
an  individual  or  Individuals  doin?  business 
as  a  banker  or  bankers  (which  Is  the  tax  paid 
directly  to  the  state  by  Uamlln  &  Son)  should 
exempt  them  from  further  taxation  on  tnfir 
moneys  loaned,  we  would  have  an  InequaUtr 
certainly  not  dreamed  of  by  the  leglslatnre,  to 
say  nothing  of  the  absence  of  any  such  tnten- 
tlon  in  the  act  providing  for  the  state  rev- 
enues. To  illustrate  from  the  case  in  band, 
if  the  9193,700  would  yield  to  Hamlin  &  Son 
as  a  net  annual  Income  $10,000,  which  is  a 
most  exaggerated  estimate,  S  pen  cent,  oo 
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i-Mcb  Income  would  be  ^300,  which  wonld  be 
all  tbey  would  be  required  to  pay  as  a>  state 
tax.    under  their  contention;    but  any  other 
ludlvldual  Investing  the  same  amount  of  mon- 
ey in  Judgments  or  mortgages  would  be  com- 
pelled to  pay  to  the  commonwealth  4  mills  on 
tlie   total  sum  of  $193,700,  or  $740.80,  as  a 
t&x.  thereon,  or  more  than  2^  times  as  much 
a.8  a  banker  would  pay  under  the  Interpreta- 
tion   contended  for.     Another   and    perhaps 
ixiore  striking  Illustration  would  be  that  of 
an    Individual  having  $500,000  to  invest   in 
Judgments  or  mortgages.    Five  per  cent,  la- 
terest  ou  this  sum  would  yield  a  net  annual 
Income  of  $25,000.  and  8  per  cent  on  this,  or 
$T50,  1b  all  he  would  be  compelled  to  pay,  as 
u  banker,  If  he  could  claim  the  exemption  of 
the  proviso;  but  if,  simply  as  an  individual, 
be  should  lend  his  $S0O,O0O,  bis  tax  to  the 
state  would  be  $2,000,  or  nearly  three  times 
-what  he  would  have  to  pay,  lending  under  the 
guise  of  a  banlier.     Illustrations  of  this  In- 
equality need  go  no  further,  for  It  cannot  be 
contended,  in  reason,  that  any  such  result  as 
is  contended  for  by  the  learned  counsel  for  the 
appellant  was  ever  contemplated  by  the  legis- 
lature.    The  proviso  is  not  written  as  the 
appellant  would  have  us  read  It    The  mean- 
ing of  the  words  "bank"  and  "banking  insti- 
tutions," as  used  in  It,  Is  clear,  and  the  learn- 
ed Judge  below  could  have  arrived  at  no  oth- 
er conclusion  than  that  Hamlin  &  Son,  though 
terming  themselves  "bankers"   for  the  pur- 
pose of  trying  to  avoid  the  taxation  of  their 
moneys  at  interest  are  simply  individuals, 
liable  to  the  same  measure  of  taxation  as  all 
other  money  lenders  In  their  community.    If 
Hamlin  &  Son  have  paid  the  3  per  cent  tax 
on  their  net  earnings,  the  inqiositlon  of  the 
4-mUl  tax  on  their  Judgments  and  mortgages 
will  not  be  double  taxation;  for  the  taxation 
on  their  net  earnings  is  not  a  property  tax, 
but,  rather,  a  license  tax.    Philadelphia  Con- 
tributlonship  toe  Ins.  v.  Com.,  9S  Pa.  4S.    As 
it  Is  manifest  that  Hamlin  &  Son,  bankers, 
are  not  Included  withtei  the  proviso  referred 
to,  the  Judgments   and   mortgages    held   by 
them  are  within  the  express  words  of  the 
.  act  of  1801,  "that  all  mortgages,  all  moneys 
dne  by  solvent  debtors,  whether  by  promis- 
sory note,  or  penal  or  single  bill,  bond  or 
Judgment,"  shall  be  liable  to  taxation  for 
state  purposes;  and  that  these  judgments  and 
mortgages  represent  notes  taken  from  their 
customers  can  make  no  possible  difference  in 
the  liability  of  the  holders  of  them  to  taxa- 
tion, for  the  money  at  interest  is  what  Is  real- 
ly taxed,  whether  represented  by  notes,  Judg- 
ments, or  mortgages  securing  It. 

The  first  reason  assigned  why  this  Judg- 
ment Bhonld  be  reversed  is  that,  as  there  was 
no  assessment  of  the  Judgments  and  mort- 
gages held  by  Hamlin  &  Son,  there  can  be 
no  taxation.  That  there  can  be  no  taxation 
without  assessment  is  true,  as  a  general  prop- 
osition; but  the  learned  counsel  for  the  ap- 
pellant, In  calling  our  attention  to  Com.  v. 
Leblgb  TaL  B.  Co.,  1<A  Pa.  89,  Com.  t.  Blair 


Co.,  2  Pears.  216,  and  other  cases,  as  control- 
ling the  one  now  before  us,  overlooked  the 
conclusive  assessment  upon  which  the  com- 
monwealth relies.  Hamlin  &  Son  themsdves 
assessed  the  value  of  their  Judgments  and 
mortgagee  at  $193,700,  asking  for  no  abate- 
ment for  any  doubtful  or  worthless  obliga- 
tion, and  making  no  denial  of  liability  to  be 
taxed  on  that  amount  except  that,  having 
paid  3  per  cent  upon  their  net  earnings,  they 
were  exempted  from  paying  any  more.  AU 
this  the  county  of  McKean  knew  through  Its 
commissioners,  and,  in  this  proceeding  against 
It  to  recover  what  the  commonwealth  would 
otherwise  lose  through  its  default  and  neg- 
lect to  compel  Hamlin  &  Son  to  pay,  it  can- 
not now  set  up  its  own  dereliction  in  failing 
to  make  an  assessment  This  is  a  proceed- 
ing against  it  to  compel  It  to  pay  what  It 
ought  to  have  collected  from  the  taxpayers  In 
the  first  instance;  and,  we  repeat  an  assess- 
ment from  which  these  delinquent  taxpayers, 
Hamlin  &  Son,  could  not  have  appealed,— 
one  made  by  themselves,— was  before  the 
board  of  revenue  commissioners  when  It  ask- 
ed for  payment  from  the  county.  There  can 
be  no  reason  for  Insisting  upon  any  other  as- 
sessment and  authority  cannot  be  found  why 
it  should  have  been  made.  "Lex  nemlnfm  <»>- 
git  ad  Tana  sen  Inutllia."  The  assignments 
of  error  are  overruled,  and  the  Judgment  of 
the  court  below  affirmed. 


MORRISON  T.  WARNER. 

(Supreme  Court  of  Peunsylyania.    July  17, 

1901.) 

MORTOAQES— PAYMENT-CONTRIBUTION. 
Where  an  administrator  pays  and  has  as- 
signed to  him  a  mortgage  owing  by  him  and 
others  to  the  estate,  he  ma;  recover  from  such 
others  their  shares  thereof,  together  with  the 
5  per  cent,  attorney's  fees  thereon  provided  by 
the  mortgage. 

Appeal  from  conrt  of  common  pleas.  Wax- 
ren  county. 

Scire  facias  snr  mortgage  by  B.  O.  Morri- 
son, administrator  of  S.  R.  Morrison,  de- 
ceased, now  to  the  use  of  B.  Q.  Morrison, 
against  W.  C.  Warner,  defendant  and  Mary 
Sheaiman  and  C.  F.  Morrison,  terre-tenants. 
The  land  belonging  to  the  estate  of  deceas- 
ed was  sold  after  his  death  to  W.  C.  War- 
ner, who  gave  a  mortgage  thereon  for  the 
purchase  money  to  the  administrator.  There- 
after Warner  sold  the  land  to  said  B.  O. 
Morrison,  Mary  B.  Shearman,  and  O.  F. 
Morrison,  who  assumed  and  agreed  to  pay 
the  mortgage.  Judgment  for  piaintift.  Ma- 
ry Shearman  and  0.  F.  Morrison  appeaL  Af- 
firmed. 

The  charge  of  the  court  below  (the  parts 
assigned  as  error  being  inclosed  in  brackets) 
is  as  follows: 

"This  case  is  somewhat  peculiar,  and  may 
be  somewhat  difficult  for  persons  to  under^ 
stand,  at  first  blush,  without  an  opportunity 
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to  study  it  We  have  given  it  Bucli  atten- 
tion and  consideration  as  we  are  able  during 
the  time  it  has  been  before  the  court,  and 
we  thlnli  that  an  answer  to  tlie  points  that 
bave  been  submitted  will  practically  dispose 
of  the  case.  We  do  not  see  that  there  are 
any  facts  in  dispute, — material  facts  whlcb 
call  for  discussion  or  consideration.  It 
seems'  to  us,  under  the  case  as  presented, 
that  the  law  gorems  it.  It  may  be  that 
we  are  not  able  in  this  short  time  to  reach 
a  correct  conclusion,  but  the  best  we  can 
do  is  to  give  our  best  Judgment,  and  If  we 
are  wrong  a  higher  court  can  correct  us. 

"We  are  asked  by  plaintiff's  counsel  to  an- 
swer certain  points: 

•"[First.  The  plaintiff  is  entitled  to  recov- 
er in  this  proceeding  such  sum  paid  by  him 
upon  the  mortgage  debt  and  interest  as  is 
In  excess  of  the  said  B.  G.  Morrison's  one- 
third  part  of  said  mortgage  debt  and  inter- 
est, as  one  of  the  three  tenants  in  common 
whose  land  is  bound  by  the  common  lien  of 
said  mortgage.'  Answer.  We  think  this 
point  correctly  states  the  law,  and  we  affirm 
It] 

"'[Second.  The  plaintiff  is  entitled  to  re- 
cover an  attorney's  commission  of  five  per 
cent,  upon  the  amount  of  the  debt  and  in- 
terest, which  the  terre-tenants  are  in  de- 
fault of  payment.'  Answer.  That  is,  meaning 
upon  the  amount  that  he  alleges  he  paid  in 
excess  of  his  share.  The  mortgage  provided 
for  five  per  cent,  attorney's  commission. 
This  correctly  states  the  law,  and  he  is  en- 
titled to  recover  that] 

"Now,  really,  the  amount  that  he  claims 
to  have  paid  in  excess  of  his  share  is  not  in 
dispute.  As  we  understand,  it  was  $2,040.78, 
and  the  Interest  upon  that  ought  to  be  count- 
ed from  July  8,  1892,  to  the  present  date, 
which  would  be  $1,048.28.  This  added  would 
give  $3,089.06,  and  the  five  per  cent  attor- 
ney's commission  of  $154.45  would  make  a 
balance  appearing  to  be  due  the  plaintiff  of 
$3,2421.51.  Then  there  Is  a  sum  that  has  been 
found  by  the  orphans'  court,  and  ordered  to 
be  distributed  by  the  administrator  to  these 
defendants,  which  amounts  to  $748.14.  They 
having  to-day  tendered  a  refunding  bond, 
and  there  being  a  plea  of  set-off  in  this  case, 
we  think  they  are  entitled  to  have  this  de- 
ducted from  the  amount  that  appears  to  be 
due  the  plaintiff.  Seven  hundred  and  forty- 
eight  dollars  and  fourteen  cents  subtracted 
from  the  amount  I  have  already  stated 
would  leave  $2,495.37,  which  would  seem  to 
be  the  amount  that  the  plaintiff  is  entitled 
to  recover,  as  we  understand  the  law  In  this 
case.  You  can  take  the  paper  and  see  wheth- 
er the  calculations  are  correctly  made  or  not, 
and  see  whether  this  is  the  correct  sum. 
The  $2,040.78,-1  do  not  understand  that 
there  Is  any  dispute  about  that  amount,  un- 
der the  evidence. 

"Now,  on  the  part  of  the  defendants  we 
have  been  asked  to  answer  certain  points  in 
writing: 


"  'First  If  B.  G.  Morrison  would  not  be 
entitled  to  subrogation  to  the  rights  of  the 
mortgagee  upon  the  payment  of  the  $2,059.13 

on  ,   1892,  the  alleged  assignment  to 

him  of  tbat  date  Is  Invalid.'  Anawee.  We 
cannot  say,  as  a  matter  of  law,  tbat  be 
would  not  have  been  entitled  to  sabroga- 
tion.  We  cannot  say  tbat  the  assignment 
was  invalid.    Therefore  we  refuse  this  point 

"  'Second.  If  the  Jury  believe  from  tbe  evi- 
dence that  at  the  time  the  alleged  assign- 
ment of  the  mortgage  in  suit  was  made  by 
B.  G.  Morrison,  administrator  of  tbe  estate 
of  S.  R.  Morrison,  deceased,  to  B.  O.  Mor- 
rison, said  B.  G.  Morrison,  administrator, 
was  indebted  to  the  estate  of  S.  R.  Morrison, 
deceased,  in  the  sum  of  $2,(^8.13.  B.  O. 
Morrison  was  not  entitled  to  be  subrogated 
to  tbe  rights  of  the  creditor,  and  tbe  voxUct 
should  be  for  the  defendants.'  Answer.  We 
answer  this  point  in  tbe  negative. 

"•Third.  If  the  Jury  believe  tbat  B.  G. 
Morrison,  administrator  of  S.  R.  Morrison, 
deceased,  without  right  or  authority  assign- 
ed this  mortgage  to  himself,  then  tbe  pay- 
ment made  by  him  at  that  time  Inured  to 
tbe  benefit  of  all  the  Joint  owners  of  the 
land,  and  operated  as  an  extinguishment  of 
the  mortgage,  and  the  verdict  should  be  for 
the  defendants.'  Answer.  We  answer  this 
point  in  the  negative. 

"'[Fourth.  If  the  Jury  brieve  from  tbe 
evidence  tbat  B.  G.  Morrison  purchased  this 
incumbrance,  and  now  sets  it  up  asralnst 
&rary  E.  Shearman  and  0.  F.  Morrison,  who 
hare  a  Joint  interest,  together  with  himself, 
in  the  mortgaged  property,  for  the  porpoee 
of  depriving  them  of  their  interest  tbelr 
verdict  should  be  for  tbe  defendants.'  An- 
swer. We  cannot  affirm  this  point,  under  the 
evidence  in  this  case.] 

•'  'Fifth.  If  the  Jury  believe  from  the  evi- 
dence that  the  release  of  the  lien  of  the 
mortgage  in  suit,  of  an  undivided  one-third 
interest  In  the  real  estate  Incumbered  by  tbe 
mortgage,  depreciated  the  value  of  tbe  un- 
divided two-thirds  interest  not  released,  and 
said  release  was  made  by  B.  O.  Morrison, 
administrator,  and  B.  G.  Morrison,  the  use 
plaintiff,  for  the  purpose  of  acquiring  title  to 
the  said  two-thirds  interest  and  against  the 
Interest  of  these  terre-tenants.  Joint  owners 
with  said  B.  G.  Morrison,  the  VMtUct  should 
be  for  the  defendants.'  Answer.  We  feel 
compelled  to  refuse  that  point,  under  tbe  evi- 
dence. 

"  '[Sixth.  Tbat  under  all  the  evidence  an 
actual  payment  such  as  tbe  $2,059.13  was. 
In  substance,  made  for  the  benefit  of  all  of 
the  Joint  debtors,  and  the  vwdict  should  be 
for  the  defendants.'  Answer.  We  refu<»e 
that  i)oint.] 

"  'Seventh.  If  the  Jury  believe,  under  all 
tbe  evidence,  that  B.  G.  Morrison  was  in  a 
better  position  to  protect  himself  than  were 
Mary  E.  Shearman  and  C.  F.  Morrison,  his 
co-tenants  in  tbe  mortgaged  premises,  and 
Joint  obligors  with   him,  he  is  prohibited 
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'rom  aoquirlog  any  rights  in  the  premises 
intaf^nlstlc  to  the  rights  of  his  Joint  debt- 
>rB,  and  the  verdict  should  be  for  the  de- 
.'endants.'  Answer.  We  have  to  refuse  this 
>oint. 

"  '[Eighth.  Under  all  the  evidence  in  the 
zase,  the  verdfct  should  be  for  the  defend- 
ants.' Answer.  This  is  answered  in  the  neg- 
ative.] 

"[Now,  gentlemen,  this  does  not  seem  to 
leave  very  much  to  do,— only  to  look  that 
statement  over,  and  see  whether  it  Is  cal- 
culated correctly,  and  bring  In  a  verdict] 
We  allow  you  to  take  this  memorandum  to 
refresh  your  recollections.  If  it  does.  It  is 
not  evidence.  The  calculations  are  to  be 
made  by  you,  but  we  say  to  you  that  we  do 
not  see  that  there  is  anything  there  that  is 
seriously  in  dispute. 

Arird  &  Bordwell,  for  appellants.  D.  I. 
Ball  and  W.  J.  Knnpp,  for  appellee. 

PER  CURIAM.  A  careful  consideration 
of  the  numerous  assignments  of  error  filed 
In  this  case  has  failed  to  satisfy  us  that 
there  is  anything  In  either  of  them  which 
■would  warrant  a  reversal  of  the  judgment 
entered  upon  the  verdict  in  the  court  below. 
The  aRsIgnments  are  therefore  dismissed, 
and  the  judgment  Is  affirmed. 


In  re  STEVENS'  ESTATE. 

Appeal  of  lAXaiSTEH  TRUST  CO. 

(Supreme  Court  of  PeunsylTaoia.    July  17, 

1901.) 

WILLS— BEQUBST8     FOR     CHARITY— TRUSTBB. 

Testator  bequeathed  money  to  trustees  to 
erect,  establish,  aud  endow  a  home  for  poor 
orpliaiis;  the  building  to  be  erected  at  a  cer- 
tain place  if  land  was  donated  therefor.  The 
trustees  appointed  died  without  taking  action, 
and  the  trustee  appointed  in  their  place  did 
nothing,  considering  that  it  had  not  power  to 
act.  Held,  on  the  petition  of  persons  showing 
an  incorporation  for  erecting,  establishing,  aud 
endowing  a  home  for  poor  orphans,  to  which 
had  been  donated  land  at  the  place  specified  in 
the  will,  that  the  trust  fund  should  be  given  it, 
and  the  trustee  be  removed,  under  Act  May  23, 
l8i)5  (P.  Ll  114),  providing  that  no  disposition 
of  property  for  charity  shall  fail  for  want  of 
a  trustee,  and  that  the  court  may  supply  a 
trustee,  and  by  its  decree  carry  Into  effect  the 
intent  of  testator,  so  far  as  It  can  be  ascertain- 
ed. 

Appeal  from  orpbans'  court,  Lancaster 
county. 

In  the  matter  of  the  estate  of  Thaddeus 
Stevens,  deceased.  From  a  decree  dischar- 
ging the  Lancaster  Trust  Company  as  trustee 
imder  the  will  of  deceased,  and  ordering  pay- 
ment of  the  trust  fund  to  the  Stevens  Or- 
phans' Home  of  Lancaster  City,  said  trust 
company  appeals.    Affirmed. 

The  (H>lnlon  of  the  court  below  is  as  fol- 
lows (Landls,  J.): 

"Thnddeus  Stevens  died  August  14,  18G8. 
By  his  will  he  provided  that:    'If  the  life  es- 


tate of  my  nephew,  or  rather  the  annuity  of 
the  said  Capt  Thaddeus  Stevens,  of  Pennsyl- 
vania, should  expire  before  he  has  enabled 
himself  to  become  entitled  to  the  corpus  or 
fee  simple  of  my  estate,  then  I  dispose  of 
whatever  may  remain  as  follows:  If  the  ag- 
gregate sum  shall  then  amount  to  fifty  thou- 
sand dollars,  without  which  no  further  dis- 
position thereof  can  be  made,  I  give  it  all  to 
my  trustees  to  erect,  establish,  and  endow  a 
house  of  refuge  for  the  relief  of  the  homeless. 
Indigent  orphans.  Those  shall  be  deemed  or- 
phans who  shall  have  lost  either  parent.  I 
desire  twenty  thousand  dollars  to  be  expend- 
ed in  erecting  suitable  buildings;  the  residue 
to  be  secured  in  government  securities,  bear- 
ing not  less  than  six  per  cent  per  annum  in- 
terest I  wish  the  building  to  be  erected  in- 
the  city  of  Lancaster,  south  of  East  King 
street  provided  sufficient  ground,  not  less 
than  two  acres,  shall  be  donated  therefor;  if 
not,  on  the  north  side  of  said  street  on  the 
same  conditions.  If  sufficient  shall  not  be 
gratuitously  offered,  then  I  desire  it  to  be 
built  at  Columbia.  The  orphans  who  cannot 
be  bound  out  may  remain  in  the  institutioD 
until  the  age  of  fifteen  years,  and  longer  if 
Infirm,  at  the  discretion  of  the  authorities. 
They  shall  all  be  carefully  educated  in  the 
various  branches  of  English  education  and  all 
industrial  trades  and  pursuits.  This  must  be 
left  to  the  discretion  of  the  authorities.  No 
preference  shall  be  shown  on  account  of  race 
or  color  in  the  admission  or  treatment  Nei- 
ther poor  German,  Irish,  or  Mohammedans, 
nor  any  others,  on  account  of  their  race  or  the 
religion  of  their  parents,  must  be  excluded. 
All  the  inmates  shall  be  educated  In  the  same 
classes  and  manner,  without  regard  to  color. 
They  shall  be  fed  at  the  same  table.  The 
dormitories  to  be  under  the  direction  of  the 
authorities.  The  trustees  should  procure  an 
act  of  Incorporation  at  some  convenient  time.*' 
The  testator  appointed  Anthony  F.  Roberts, 
O.  J.  Dickey,  and  B>lward  McPherson  his  ex- 
ecutors and  trustees.  All  of  these  gentlemen 
are  dead,  and,  upon  the  death  of  Mr.  McPher- 
son, the  survivor,  viz.  on  February  17,  1896, 
the  Lancaster  Trust  Company  was  appointed 
trustee  under  said  will.  Upon  his  decease  his 
administrators  filed  an  account  of  the  trust 
fund,  and  the  balance,  as  then  ascertained 
and  paid  over  to  the  new  trustee,  was  $55,- 
6S6.05,  less  costs.  This  principal,  with  its 
accumulations,  is  now  In  the  hands  of  said 
trust  company;  neither  the  executors,  dur- 
ing their  lives,  nor  the  Lancaster  Trust  Com- 
pany, since  its  appointment  as  trustee,  having 
taken  any  measures  towards  carrying  out  the 
above-recited  provision  of  testator's  will,  al- 
though the  Home  for  Friendless  Children  of 
the  City  and  County  of  Lancaster,  prior  to 
1S85,  offered  to  donate  to  the  said  executors 
two  acres  of  ground  In  the  city  of  Lancaster, 
south  of  East  King  street,  to  carry  out  the 
terras  of  said  trust,  and  the  same  offer  was 
subsequently  made  to  the  Lancaster  Trust 
Company  as  trustee    Anticipating  the  grant- 
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Mg  ol  their  cbarter,  and  in  accordance  with 
the  act  of  assembly,  certain  citizens,  on  De- 
cember 31,  1888,  by  leave  of  Henry  &  Mc- 
Oonniclt,  attorney  general  of  the  common- 
wealth, presented  their  petition  to  this  court, 
setting  forth  all  of  the  above  facts,  and  pray- 
ing: First,  'that  the  court,  by  Its  decrees, 
alMuId  carry  into  effect  the  intent  of  the  tes- 
tator so  far  as  the  same  conid  be  ascertained 
and  carried  into  effect  consistent  with  law  or 
equity;  second,  that  the  court  should  order 
and  direct  the  Lancaspter  Trust  Company, 
trustee,  to  account  for  the  trust  fnnds,  and 
t»  pay  over  the  same,  together  with  all  inter- 
est and  accumuiatlonfi  thereon,  to  the  Stevens 
Orphans'  Home  of  Lancaster  City,  for  the  pur- 
iwee  of  carrying  out  the  provisions  of  the  will 
«(t  thedeceased  in  reference  tosaid  trust;  third, 
8iat  the  Lancaster  Trust  Company  should  be 
removed  and  discharged  from  the  trust  upon 
payment  to  said  Stevens  Orphans'  Home  of 
tlie  trust  fund  and  interest;  and,  fourth,  that 
•'decree  be  entered  that  said  trust  fund  be 
paid  to  the  Stevens  Orphans'  Home,  as  the 
persons  entitled  thereto,  to  erect,  establish, 
and  endow  a  house  of  refuge  for  the  relief  of 
(he  homeless.  Indigent  orphans,  and  to  carry 
•ut  the  purposes  of  said  trust,  according  to 
the  provisions  of  the  will  of  said  deceased.' 
A  rule  was  thereupon  granted  to  show  cause 
why  the  prayers  of  the  petitioners  should  not 
be  granted.  On  January  21,  1899,  leave  was 
given  to  the  said  petitioners  to  form  an  or- 
ganization or  association  for  the  purposes  pro- 
posed, and  to  become  Incorporated  as  afore- 
said. On  March  11,  1899,  the  Stevens  Or- 
piians'  Home  of  lAucaster  City  was  duly  Ih- 
eorporated.  It  Is  not  a  corporation  for  profit 
Its  purposes,  as  set  forth  In  Its  charter,  are 
the  'erecting,  establishing  and  endowing  a 
bouse  of  refuge  for  the  relief  of  homeless,  in- 
digent orphans,'  according  to  the  provisions  of 
tire  will  of  the  testator.  On  July  6, 1000,  the 
snia  the  SteveoB  Orphans'  Home  of  Lancaster 
City  presented  its  petition  to  the  court,  in 
which  it  suggested  its  incorporation,  accom- 
panied by  a  copy  of  its  charter,  and  also  that 
tlie  Home  for  Friendless  Children  for  the  City 
and  County  of  Lancaster  had  donated  to  It 
two  acres  of  ground  in  the  city  of  Lancaster, 
aonth  of  East  King  street,  to  meet  the  re- 
(inirements  of  testator's  will,  a  full  descrip- 
tion of  said  land,  by  metes  and  bounds,  being 
set  forth  therein;  and,  on  November  7,  1900, 
the  Lancaster  Trust  Company,  as  trustee, 
made  answer  to  the  said  petition  and  rule. 
Admitting  the  organization  and  incorporation 
«r  the  Stevens  Orphans'  Home,  as  set  forth 
111  the  petition  and  suggestion,  and  also  the 
proTlslong  of  the  will  of  the  testator,  and 
ttat  the  original  executors  and  testamentary 
trustees  are  all  dead,  It  states  that  there  was 
t«ld  over  to  it  the  sum  of  $55,680.05,  less  fees 
una  expenses  of  5101.50,  leaving  ?55,584.f55, 
amd  that  said  fund  has  Increased  in  its  hands 
Vy  careful  and  Judicious  investment.  It  also 
inhntts  that  It  has  merely  acted  as  custodian 
of  the  fund,  and  has  taken  no  steps  to  erect, 


estubllsb,  and  endow  a  house  of  refuge  u 
provided  by  said  will,  because  It  was  sdviEct 
that  it  had  no  right  or  authority  to  do  so.  ud 
because  it  was  not  expedient  for  the  tros 
that  it  should  begin  or  undertake  such  erw- 
tlon;  and  it  also  avers  that  the  sum  in  iu 
hands  was  not  sufficient  to  successfully  estiV 
lish  and  maintain  the  home  contemplated  b; 
the  testator,  and  that  it  is  Impossible  to  »- 
cure  or  invest  the  same  In  government  securi- 
ties bearing  not  less  than  six  per  cent  pet 
annum.  It  also  avers  that  it  is  advised  thi: 
It  Is  not  such  a  trustee  as  is  contenu>Iated  t? 
the  testator  to  carry  out  the  tmst,  bat  it  a 
presses  an  entire  willingness  tb  hare  the  In- 
tent of  the  testator,  so  far  as  It  can  be  asccr- 
taiued,  carried  into  effect  consistently  -witk 
law  and  equity,  and,  to  that  end,  that  it  ii 
willing,  whenever  the  court  shall  so  order  and 
direct  to  account  for  the  trust  funds,  and  te 
pay  over  the  same  to  any  person  or  corpon- 
tlon  whom  the  court  may  decide  to  be  M.j 
authorized,  qualified,  and  entitled  to  carry  os: 
the  provisions  of  testator's  will  in  reference 
to  the  said  trust 

"Upon  this  presentation  of  fact  and  plead- 
ings. Is  this  court  authorized  to  make  the  ot- 
ders  which  are  prayed  for?  The  Integritj 
of  the  trust  has  already  been  established  bj 
the  supreme  court  in  Appeal  of  Steveos, 
164  Pa.  209.  30  Atl.  2-13,  and  the  only  polo: 
open  for  settlement  is  the  manner  In  whici 
it  is  to  be  carried  out  to  effectuate  the  pur- 
poses and  intentions  of  the  testator.  Toe 
courts  of  Pennsylvania  have  looked  with  ti- 
vor  upon  charities,  and  the  law  of  tbe  state, 
as  administered  from  the  beglnntng  of  the 
province,  has  always  been  broad  enough  ts 
discern  the  objects  of  every  charity,  and  to 
preserve  and  enforce  It  notwithstanding  aaf 
defect,  such  as  want  of  powor  in  the  trus- 
tees or  otherwise.  The  Apprentices'  Fund 
Case,  13  Pa.  Co.  Ct  R.  241.  Therefore,  when 
a  charity  is  established  in  any  manner,  snci 
a  slight  Impediment  as  a  defect  or  want  of 
power  In  the  trustee  to  execute  It  does  not 
stand  in  the  way.  The  charity  remains. 
The  trustee  Is  declared  incapable  of  acting, 
and  a  competent  trustee  is  appointed  in  hU 
place.  Chancery  here  steps  in  to  enforce  it, 
and  commits  it  to  some  one  who  may  lav- 
fully  administer  it  Frazier  v.  St  Luke's 
Church,  147  Pa.  Ke,  23  Atl.  442.  While  the 
statute  of  43  Elizabeth  is  not  here  in  force, 
the  principles  which  the  English  chancery 
had  adopted  obtained  with  us  as  part  of  the 
common  law.  Before  the  year  18oi>  it  was  a 
clear  and  well-settled  rule  that  even  whoi 
the  objects  of  the  charity  were  uncertain, 
tliere  must  be  held  somewhere,  in  a  compe- 
tent trustee  or  trustees,  the  discretion  abso- 
lutely necessary  to  carry  them  into  effect  by 
selecting  those  objects.  Mann  v.  MuUin,  M 
Pa.  297.  But  by  the  provisions  of  the  tenth 
section  of  that  act,  viz.  the  act  of  April  iW. 
1855  (P.  L.  331),  entitled  'An  act  relating  to 
corporations  and  to  estates  held  for  corpo- 
rate, religions  and  charitable  uses.'  a  reme- 
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dy -was  supplied  for  fntnre  cases  Inwhlcb  the 
donor  or  testator  had  omitted  to  vest  such 
a   discretion  in  a  trustee  or  trustees,  or  It 
had  failed  to  be  effectual  by  the  death  or 
other  disability  of  the  person   or  persons 
whom  he  may  have  appointed.     This  act 
was  amended  by  the  act  of  May  23,  1895  (P. 
Ij.  X14),  wUcb  act  is  an  exact  copy  of  the  act 
of  1855,  except  that  the  words  'corporations 
not  for  profit'  are  inserted  in  the  body  of  the 
act,  and  the  proTlso  Is  entirely  new.     The 
portion  of  the  act  which  It  Is  now  Important 
to   consider  reads:     'That  no  disposition  of 
property,  heretofore  or  hereafter  made  for 
any  religions,  charitable,  literary  or  scien- 
tific use  shall  fall  for  want  of  a  tmstee,  or 
by   reason  of  the  objects  being  Indefinite, 
uncertain   or   ceasing,   or  depending   upon 
the  discretion  of  a  last  trustee,  or  by  glv- 
1ns;  In  perpetuity  or  in  excess  of  the  annual 
value  heretofore  limited;   but  it  shall  be  the 
duty  of  any  orphans*  court,  or  courts  hav- 
ing equity  jurisdiction  In  the  proper  county, 
to  supply  a  trustee,  and,  by  its  decrees,  to 
carry  Into  eCTect  the  inteot  of  the  donor  or 
testator,  so  far  as  the  same  can  be  ascer- 
tained and  carried  into  effect  consistently 
with  law  or  equity,  for  which  purpose  the 
proceedings  shall  be  Instituted  by  leave  of 
tbe  attorney  general  of  the  commonwealth, 
on  the  relation  of  any  institution,  associa- 
tion, corporation  not  for  profit,  or  mdividual, 
desirous  of  carrying  such  disposition  into  ef- 
fect and  willing  to  become  responsible  for 
the  costs  thereof,'  etc.     All  of  the  cases, 
therefore.  Involving  the  construction  of  the 
act  of  1855,  are  equally  applicable  to  the  act 
of  1S95.    Under  these  cases  and  the  act  of 
assembly  th«*e  would  seem  to  be  no  doubt 
as  to  the  power  of  the  court  'by  Its  decree, 
to  carry  into  effect  the  Intent  of  the  donor 
or  testator,  so  far  as  the  same  can  be  as- 
certained and  carried  Into  effect,  consistent- 
ly with  law  or  equity.'    In  Re  Croxall's  Es- 
tate, 162  Pa.  579,  29  Atl.  759,  a  testatrix,  by 
her  will,  gave  'one  thousand  dollars  to  any 
institution  in  Philadelphia  that  would  give 
shelter  to  homeless  people  at  night.  Irre- 
spective of  creed,  color,  or  condition.'    The 
only,  claimant  for  the  fund  was  the  Phila- 
delphia Society  for  Organizing  Charity.    The 
evidence  showed  that  this  society  had  es- 
tablished wayfarers'  lodges,  at  which  shelter 
had  been  provided  and  would  continue  to  be 
provided  for  homeless  people  at  night,  irre- 
spective of  creed,  color,  or  condition,  and  it 
was  held  that  the  claimant  was  entitled  to 
the  fund.     In  Re  Pepper's  Estate,  154  Pa. 
331,  25  AtL  1058,  a  testator  gave  to  the  trus- 
tees of  such  free  library  which  may  be  es- 
tablished In  the  city  of  Philadelphia,  east  of 
the  river  Schuylkill  and  south  of  Market 
street,  $150,000.'     The  executors  paid  over 
the  money  to  a  corporation  formed  after 
testator's  death,  although  at  tbe  time  of 
the  payment  It  was  not  tbe  owner  of  a  libra- 
ry, and  the  court  concluded  that  the  fund 
bad  been  properly  Olstribnted.    And  in  Olty 


of  Philadelphia  v.  Ghnrd's  Hehrs,  49  Pa.  9, 
84  Am.  Dec.  470,  and  in  other  cases  arising 
out  of  the  same  estate,  both  in  onr  supreme 
court  and  tbe  supreme  court  of  tiie  United 
States,  every  one  Is  aware  that  the  devtae 
of  the  residue  of  his  real  and  p^sonal  estate 
by  Stephen  Glrard  to  the  ci^  of  Philadel- 
phia, in  trust,  to  construct,  constitute,  and 
maintain  tbe  institution  known  as  'Glrard 
College,'  and  then  for  certain  municipal  pur- 
poses, was  sustained  by  all  the  courts  of 
last  resort.  In  Re  Murphy's  Estate,  184  Pa. 
310,  39  Atl.  70,  the  testator  directed  'the 
balance  of  my  estate,  after  payment  of 
the  above  legacies  and  collateral  Inheritance 
taxes  on  them,  to  be  divided  among  such 
benevolent,  charitable,  and  religious  bisti- 
tutions  and  associations  as  shall  be  select- 
ed by  my  executors  or  their  successors.'  It 
was  held  that  this  bequest  was  good,  and 
that  the  sole  surviving  executor  had  tbe 
power  to  designate  the  beneficiaries  under 
It  Many  other  cases  might  be  cited,  but 
these  we  deem  sufficient 

"Another  principle  which  has  been  finally 
established  is  that  where  a  tmstee  refuses 
to  act,  chancery  will  remove  him  and  ap- 
point another.  MaOiU  v.  Brown,  Brightly, 
N.  P.  408.  These  are  principles  of  equity 
which  the  supreme  court,  in  Wltman  v.  Lex, 
17  Serg.  &  R.  91,  17  Am.  Dec.  644,  declared 
to  be  the  common  law  of  the  state,  and 
which  have  been  universally  applied  as  far 
as  tbe  courts  could  be  extended  to  the  exer- 
cise of  chancery  jurisdiction.  Wright  v. 
Linn,  9  Pa.  433.  Therefore,  under  the  facts 
of  this  case,  all  of  tbe  original  trustees  being 
dead,  having  failed  and  refused  to  carry  out 
the  purposes  of  the  trust  and  the  new  trus- 
tee, under  the  Impression  that  it  had  no 
such  power,  having  also  failed  to  execute 
it,  we  are  of  the  opinion  that  we  have  the 
power  to  discharge  the  Lancaster  Trust 
Company  from  tbe  trusteeship,  and  order  it 
to  pay  the  fund  to  the  Stevens  Orphana' 
Home  of  Lancaster  City,  which  we  are  of 
the  opinion  is  such  a  corporation  as  was  in- 
tended by  the  testator  to  carry  out  his  benefi- 
cent wishes.  Over  thirty  years  have  elapsed 
since  this  distinguished  fellow  citiz«i  was 
consigned  to  his  last  resting  place.  In  his 
love  for  humanity,  without  distinction  of 
creed  or  color,  be,  under  certain  conditions, 
provided  that  this  bequest  should  be  made. 
Those  conditions  which  were  to  render  It 
effective  have  occurred,  and  the  fund  is  now 
held  for  tbe  uses  which  he  so  humanely  des- 
ignated. We  think  it  Is  time  that  they  be 
put  into  effect  and  the  persons  whose  names 
are  Inscribed  upon  the  charter  as  corporators 
of  the  Stevens  Orphans'  Home  of  Lancaster 
City  are  sufficient  guaranty  that  the  trust 
will  be  honestly,  prudently,  and  faithfully 
executed.  We  therefore  order  and  decree 
that  the  Lancaster  Trust  Company  be  dis- 
charged as  trustee  nndw  the  will  of  Thad- 
deus  Stevens,  deceased;  that  it  do  file  an 
account  of  its  said  trust;    ap^  that  ft  do 
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pay  over  the  balance  as  ascertained  by  the 
Bald  account  to  the  Stephens  Orphans'  Home 
of  Lancaster  City,  to  be  used  for  the  erec- 
tion and  maintenance  of  a  home  in  accord- 
ance with  the  provisions  of  the  will  of  the 
said  testator:  and  the  rule  to  show  cause 
Is  therefore  made  absolute.  Rule  made  ab- 
solute." 

Chas.  R.  Kline  and  W.  U.  Hensel,  for  ap- 
pellant. Appel  &  Appel  and  H.  R.  Fulton, 
for  appellee. 

PER  CURIAM.  Upon  a  careful  exami- 
nation of  the  case  presented  for  our  can- 
slderatlon  on  this  appeal,  we  affirm  the  de- 
cree entered  in  the  court  below,  on  the 
clear  and  satisfactory  opinion  of  Judge  Lan- 
dla.    Decree  affirmed  and  appeal  dismissed. 


CITY  OP  HARRISBURG  v.  McPHBRRAN. 

(Supreme  Court  of  Pennsylvania.    July  17, 

1901.) 
STREET    PAVINO— ASSESSMENT— FRONT-FOOT 

RULE. 
Act  May  23,  1889  (P.  L.  277),  authorizing 
the  cost  of  street  paving  to  be  assessed  on  the 
abutting  property  by  the  foot-front  rule,  does 
not,  in  the  case  of  Od-iginal  paving  in  the  built-up 
portion  of  a  city,  violate  any  constitutional  pro- 
vision against  the  taking  of  property  without 
due  process  of  law,  though  there  is  no  prior 
hearing  to  ascertain  that  the  special  benefits 
are  equal  to  the  cost  of  improvement. 

Appeal  from  superior  court 

Proceeding  by  the  city  of  Harrisburg 
against  John  P.  McPherran  to  enforce  an  as- 
sessment for  street  paving.  From  a  Judg- 
ment of  the  superior  court  affirming  a  Judg- 
ment of  the  court  of  common  pleas  of  Dau- 
phin county  for  plaintiff,  defendant  appeals. 
Affirmed. 

The  opinion  of  the  superior  court  Is  as  fol- 
lows (Rice,  P.  J.): 

"This  appeal  raises  but  a  single  question, 
namely,  the  constitutionality  of  the  clause 
of  the  act  of  May  23,  1889,— P.  L.  277  (para- 
graph 10  of  section  3  of  article  5,  p.  288),— 
which  authorizes  cities  of  the  third  class  to 
provide  for  the  payment  of  the  cost  and  ex- 
pense of  paving  city  streets  'by  the  owners 
of  real  estate  bounding  and  abutting  there- 
on, by  an  equal  assessment  on  said  property 
In  proportion  to  the  number  of  feet  the  same 
fronts  on 'the  street'  The  case  is  not  com- 
plicated by  any  question  as  to  the  character 
of  the  property,  as,  for  example,  that  it  is 
not  urban,  but  rural;  nor  by  any  question 
as  to  its  liability  to  special  assessment  as, 
for  example,  that  It  does  not  abut  on  the 
improvement  or  that  this  was  a  repavlng; 
nor  by  any  question  as  to  the  regularity  of 
the  proceedings.  The  defendant's  conten- 
tion, broadly  stated,  is  that  the  legislature 
has  not  power  to  direct  or  to  authorize  the 
assessment  of  the  entire  cost  of  any  local 
improvement   whatever  upon   the  abutting 


properties,  and  to  apportion  the  same  accnr! 
ing  to  the  front-foot  rule,  unless  the  U.  ■ 
that  the  special  benefits  to  the  property 
are  equal  to  the  cost  of  the  tmprovenaent  ■■ 
first  Judicially  ascertained  by  Borne  com;- 
tent  tribunal,  after  due  notice  to  the  prr:- 
erty  owners,  and  an  opportunity  to  be  he«r 
upon  that  question.  He  contends  that  *■ 
neither  the  act  nor  the  ordinance  p(rovi.:r-' 
for  such  a  hearing,  both  are  in  conflict  ^ti 
the  provisions  of  our  state  constitntion.  ai>! 
of  the  fourteenth  amendment  of  the  Un.: -: 
States  constitution,  forbidding  deprlTati-'i  .' 
property  without  due  process  of  law.  and  tt*- 
taking  of  private  property  for  public  z.^ 
without  compensation.  This,  it  seems  t>  is. 
is  claiming  more  for  the  decision  of  •'-■ 
United  States  supreme  court  in  Norwo-l  ^ 
Balser,  172  U.  S.  209.  19  Sup.  Ct.  187.  4S  L 
Ed.  443,  than  was  actually  decided.  I:  l< 
undisputed  that  the  legislature  may.  in  ti- 
exerdse  of  the  power  of  taxation,  aatbori:- 
mnnlclpal  corporations  to  assess  the  ro-: 
of  such  Improvement  upon  abutting  prnf--; 
ties,  bi\t  their  power  is  not  witboat  lini:.! 
tlons.  It  has  been  held  repeatedly  by  <■■• 
supreme  court  that  such  assessments  are  ^i~ 
tainable  only  on  the  basis  of  special  b«e£: 
and  the  limit  of  the  benefit  is  the  limit  <■: 
the  taxing  power.  When  this  limit  is  >!- 
ceeded,  the  assessment  is  not  taxation,  \n: 
confiscation,  and  in  many  instances  sncb  l-- 
sessments  have  been  declared  Invalid  N- 
cause  this  principle  was  violated.  At  :te 
same  time  the  court  has  uniformly  held  XY\: 
the  system  is  not  per  se  a  violation  of  nr.T 
constitutional  provision,  as,  for  examiilr. 
wlten  it  is  applied  to  the  laying  of  a  sewt? 
or  to  the  original  paving  of  a  street  in  ttf 
built-up  portion  of  a  city  or  large  tcivt 
This  is  so,  not  because  the  legislature  t3< 
unlimited  power  absolutely  and  conclusivpir 
to  determine  what  properties  are  speciani 
benefited  by  an  Improvement  of  that  kin,' 
but  because  such  an  Improvement  In  n? 
circumstances  is  manifestly  a  special  b»vh  -• 
to  the  abutting  properties.  But  whoi  ib? 
property  manifestly  could  not  be  peculisrly 
benefited  the  courts  of  our  estate  have  :<: 
hesitated  to  declare  that  the  assessm*-:' 
could  not  be  sustained.  The  front-foot  ra'.' 
of  assessment  does  not  express  a  princi[>!e 
of  taxation,  but  merely  a  convenient  mis- 
od,  as  was  said  in  Wltman  v.  City  of  Rpa'i- 
Ing,  l(t9  Pa.  37S,  32  Atl.  576,  the  appUcati<^^a 
of  which  by  the  legislature  to  such  cosdi- 
tions  as  we  have  suggested  has  been  sn- 
talned  by  the  courts  of  this  state,  not  w' 
the  ground  that  It  is  a  matter  of  legislat:« 
discretion,  purely,  but  because,  as  a  pra> 
ttcal  adjustment  of  proportional  benefits.  It 
is  under  such  circumstances  a  reasomii'lj 
certain  mode  of  arriving  at  a  trae  result. 
In  re  Washington  Ave.,  69  Pa.  352.  'Pm- 
haps  no  fairer  rule  can  be  adopted  than  tit- 
proportion  of  the  feet  front  although  ther' 
tn-aftX.  be  some  inequalities  If  the  lots  di(f>T 
in   situation   and  depth.    Appraising  their 
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market  Talnee,  and  fixing  tbe  proportions 
according  to  these,  Is  a  plan  open  to  favor- 
itlsm  or  corruption  and  other  objections. 
No  system  of  taxation  which  the  wit  of 
man  ever  devised  has  been  found  perfectly 
equal.'  Sharswood,  J.,  in  Hammett  T.  City 
of  Philadelphia,  65  Pa.  146.  On  the  other 
band,  Mr.  Justice  Mitchell,  in  rendering  the 
opinion  of  the  court  In  Witman  v.  City  of 
Reading,  supra,  whilst  not  qnestlonlng  the 
authority  of  the  legislature  to  adopt  tbe 
front-foot  rule  In  such  cases  as  we  have 
mentioned,  said:  'In  my  own  view,  tbe  best, 
if  not  tbe  only  entirely  Just,  plan  would  be, 
an  was  done  in  the  earlier  ca.ses,  to  assess 
tbe  benefit  in  each  instance  by  the  differ- 
ence in  market  value  of  the  property  before 
and  after  the  improvement.'  In  Re  Wash- 
ington Ave.,  supra,  Chief  Justice  Aguew 
said  of  the  front-foot  rule:  'Whatever  doubt 
might  have  been  originally  entertained  of  it 
as  a  substitute,  which  it  really  Is,  for  actual 
assessment  by  Jurors  or  assessors  under 
oath,  it  has  been  so  often  sanctioned  by  de- 
cision. It  would  ill  become  us  now  to  un- 
settle Its  foundations  by  disputing  its  prin- 
ciple.' 

"The  question  Is  whether  the  adoption  of 
this  mode  of  assessment  is,  under  all  circum- 
stances, a  violation  of  the  general  principle 
governing  such  special  assessments  that  tbe 
limit  of  tbe  benefit  Is  the  limit  of  the  taxhig 
power;  that  Is,  whether  It  is  essentially  an 
assessment,  irrespective  of  benefits  conferred. 
But  for  the  recent  decision  of  the  United 
States  supreme  court  in  Norwood  v.  Baker, 
supra,  we  would  not  be  at  liberty  to  regard 
this  as  an  open  question  in  Pennsylvania.  If, 
however,  it  was  decided  in  tbat  case  that  an 
act  of  a  state  legislature  which  authorizes  tbe 
assessment  of  the  entire  cost  of  a  local  Im- 
provement upon  the  abutting  properties,  and 
tbe  apportionment  of  the  charge  by  the  front- 
foot  rule,  is  a  violation  of  the  provisions  of 
the  federal  constitution  forbidding  tbe  taking 
of  private  property  for  public  use  without 
compensation,  and  the  deprivation  of  proper- 
ty without  due  process  of  law,  we  are  bound 
by  it,  even  though  up  to  the  time  of  the  ren- 
dition of  tbat  decision  tbe  courts  of  our  state 
held  differently.  It  will  be  well,  therefore,  to 
look— First,  at  tbe  facts  of  that  case;  second, 
at  tbe  precise  question  for  decision,  as  stated 
by  the  supreme  court  itself;  tbird,  at  tbe 
ground  upon  which  the  decision  was  based. 
Briefly,  tbe  facts  were  that  the  village  appro- 
priated a  part  of  Mrs.  Baker's  land  for  a  pal)- 
11c  highway;  tbat  In  condemnation  proceed- 
ings prescribed  by  the  laws  of  tbe  state  of 
Oblo,  where  tbe  case  arose,  the  value  of  tbe 
land  taken,  without  deduction  for  benefits  to 
the  remainder  of  the  tract,  was  ascertained 
and  awarded  to  her;  and  tbat  subsequently 
this  snm,  together  with  the  costs  and  expens- 
es of  the  condemnation  proceedings,  was  as- 
sessed by  ordinance  against  her  remaining 
land  abutting  on  the  new  street.  This  was 
done  nnder  a  law  which  autborliEed  the  village 


to  place  the  cost  and  expense  attending  tbe 
condemnation  of  land  for  a  public  street  ou 
the  general  tax  list  of  the  corporation,  or  to 
assess  the  same  'on  tbe  abutting  and  such 
adjacent  and  contiguous  or  other  benefited 
lots  and  lands  in  the  corporation,  either  in 
proportion  to  the  benefits  which  may  result 
from  the  Improvement,  or  according  to  the 
value  of  the  property  assessed,  or  by  the 
front-foot  of  tbe  property  bounding  and  abut- 
ting upon  the  Improvement,'  and  providing 
tbat  in  tbe  case  of  the  opening,  etc.,  of  a 
street,  tbe  cost  and  expense  'shall  be  assessed 
only  on  tbe  lots  bounding  and  abutting  on 
such  part  or  parts  of  said  street  m:  avenue  so 
Improved,  and  shall  include  such  lots  and 
lands  only  to  a  fair  average  depth  of  lots  in 
tbe  neighborhood.'  The  particular  question 
presented  for  consideration,  said  Mr.  Justice 
Harlan,  'involves  the  validity  of  an  ordinance 
of  tbat  village  assessing  npon  the  appellee's 
land  abutting  on  each  side  of  the  new  street 
an  amount  covering  not  simply  a  sum  equal 
to  tbat  paid  for  tbe  land  taken  for  tbe  street, 
but,  in  addition,  the  costs  and  expenses  con- 
nected with  tbe  condemnation  proceedings.' 
This  was  tbe  precise  question  for  decision,  as 
stated  by  the  court;  and  it  Is  plain  to  be  seen, 
when  looked  at  in  the  light  of  tbe  facts  of 
tbe  case,  that  it  was  not  necessarily  as  broad 
a  question  as  tbat  presented  here.  Tbat  is  to 
say,  the  case  might  have  been  decided  In  pre- 
cisely the  same  way  it  was  decided  without 
Invoking  or  establishing  a  principle  that 
would  control  the  decision  of  the  present  case. 
As  the  learned  president  Judge  of  tbe  court 
below  well  says:  'We  do  not  know  of  any 
case,  and  we  ventnre  to  say  none  can  be 
found,  deciding  tbat,  when  part  of  a  tract  of 
land  Is  taken  for  public  use  by  the  right  of 
eminent  domain,  it  can  be  presumed,  without 
an  actual  assessment,  that  tbe  value  of  the 
rest  of  the  tract  from  which  the  part  Is  taken 
Is  Increased  to  the  extent  of  the  value  of 
the  part  taken.  Yet  this  is  precisely  what 
was  done  here.'  If  we  had  nothing  to  guide 
us  bnt  tbe  facts  of  that  case  and  tbe  Judg- 
ment, we  would  have  no  hesitation  in  saying 
tbat  the  decision  would  not  control  In  a  case 
like  the  present.  But  the  court  took  pains, 
after  a  thorough  and  exhaustive  consideration 
of  the  principles  governing  special  assess- 
ments for  local  Improvements,  to  state  the 
grounds  of  its  decision  of  the  particular  case 
In  the  following  explicit  language:  'The 
judgment  of  tbe  circuit  court  must  be  afllrm- 
ed  npon  tbe  ground  that  the  assessment 
against  the  plalntlfTs  abutting  property  was 
under  a  mle  which  excluded  any  inquiry 
as  to  special  benefits,  and  the  necessary  op- 
eration of  which  was,  to  the  extent  of  tbe 
cost  of  opening  the  street  In  qnestlqn  over 
any  special  benefits  accruing  to  tbe  abutting 
property  therefrom,  to  take  private  proper- 
ty for  public  use  without  compensation.' 
On  a  hasty  reading  It  might  seem  tbat  the 
conrt  meant  that  tbe  front-foot  rule,  when- 
ever and  wherever  applied.  Is  necessarily^ L> 
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role  or  mode  of  assessment  wbicb  excludes 
from  consideration  special  benefits  to  tbe 
properties  assessed.  We  do  not  so  interpret 
tbe  decision.  On  tbe  contrary,  we  tblnk  It 
Is  apparent  from  tbe  opinion  tbat  tbe  tbing 
condemned  was  tbe  arbitrary  assessment 
of  tbe  whole  cost  of  an  improvement  upon 
abutting  properties,  wbetber  sucb  properties 
are  specially  benefited  or  not  to  tbe  extent 
of  tbe  cost,  and  without  regard  to  ttiat  con- 
sideration. And  we  may  remark,  in  pass- 
ing, tbat  tbis  was  no  more  empbatlcally 
condemned  tban  it  bas  been  by  our  own 
supreme  court.  Great  prominence  was  giv- 
en to  tbe  terms  of  tbe  Obio  statute^  wbicb 
seemed  to  give  to  tbe  municipal  authorities 
an  election  to  assess  tbe  cost  of  tbe  improve- 
ment 'either  In  proportion  to  tbe  benefits 
which  may  result  from  tbe  improvement,  or 
according  to  tbe  value  of  the  property  as- 
sessed, or  by  the  front-foot  of  tbe  property 
t>oundlng  and  abutting  upon  tbe  improve- 
ment.' Justice  Harlan  took  pains  to  imdei> 
score  tbe  words  '^tber*  and  'or,'  for  the 
obvious  purpose  of  showing  tbat  authority 
was  given  to  assess  the  cost  of  tbe  Improve- 
ment upon  the  abutting  properties,  either 
In  the  proportion  of  special  benefits,  or  irre- 
spective of  them.  'It  thus  appears,'  be  says, 
'that  tbe  statute  authorizes  a  special  assess- 
ment npon  tbe  bounding  and  abutting  prop- 
erty by  tbe  front-foot  for  tbe  entire  cost 
and  expense  of  the  improvement,  without 
taking  special  benefits  into  account  And 
that  was  the  metbod  pursued  by  tbe  village 
of  Norwood.  Tbe  corporation  manifestly 
proceeded  upon  tbe  theory  that  the  abutting 
property  could  be  made  to  bear  tbe  whole 
cost  of  tbe  Improvement  whether  sucb  prop- 
erty was  ben^ted  or  not  to  the  extent  of 
such  cost'  In  proceeding  upon  that  theory 
they  have  tbe  warrant,  apparently,  of  tbe 
statute.  The  same  thought  is  expressed  in 
another  part  of  the  opinion,  thus:  'As  tbe 
pleadings  show,  tbe  village  proceeded  upon 
the  theory,  justified  by  the  words  of  the 
statute,  that  the  entire  cost  incurred  In 
opening  tbe  street,  including  the  value  of 
tbe  property  appropriated,  could,  wb«i  tbe 
assessment  was  by  the  front-foot,  l>e  put 
upon  tbe  abutting  property,  irrespective  of 
special  benefit.'  But  our  statute  gives  tbe 
municipal  authorities  no  discretionary  pow- 
er to  choose  between  an  assessment  in  pro- 
portion to  special  benefits  and  an  assess- 
ment irrespective  of  benefits.  As  Interpret- 
ed l>y  our  decisions.  It  authorizes  an  assess- 
ment according  to  tbe  front-foot  rule  only 
where  the  special  benefits  to  tbe  propwlles 
assessed  equal  tbe  amount  of  tbe  assess- 
ment and  when  from  the  nature  of  the 
case  It  is  a  reasonably  certain  mode  of  ar- 
riving at  tbe  true  result  in  tbe  apportion- 
ment There  Is  no  autliorlty  given  to  apply 
tbat  rule  irrespective  of  the  benefits.  If  It 
appeared  here,  as  It  did  in  the  Norwood 
Case,  that  tbe  municipal  authorities  pro- 
oeeded  on  the  theory  that  they  had  arbitrary 


power  to  assess  tbe  cost  of  the  paving  upoa 
tbe  abutting  properties,  whether  tbey  vere 
boiefited  or  not  to  the  extent  of  tbe  cos:, 
we  would  have  no  hesitation  in  saying  tba: 
tbe  presumption  in  favor  of  tbe  vaUditj 
of  the  ordinance  would  be  destroyed.  Bm. 
as  we  have  shown,  our  statute,  as  inter- 
preted by  our  decisions,  gives  no  such  ac- 
thorlty,  and  there  Is  not  an  intimation  z. 
the  evidence  nor  any  presumption  that  xls 
municipal  authorities  did  in  fact  pn»c«ed 
on  tbat  theory,  nor  is  there  any  evideiKc 
tbat  tbe  pavement  as  ordained  -was  not  a 
special  benefit  to  tbe  abutting  properties  tc 
the  extent  of  tbe  cost,  or  tbat  there  wen 
special  circumstances  which  made  tbe  fron:- 
foot  rule  an  unfair  mode  of  apportionini 
the  cost.  There  was,  it  Is  tme,  an  allep.- 
tion  tbat  the  contract  of  tbe  paTing  com- 
pany had  not  been  fully  compiled  with,  bo: 
that  question  was  submitted  to  the  jury 
and  decided  against  tbe  defendant  We 
must  therefore  assume  tbat  tbe  pavemo: 
as  ordained  was  laid.  It  so  happens  in  tLe 
present  case  tbat  the  defendant  was  one  of 
tbe  petitioners  for  the  Improvem^it  He 
must  be  presumed  to  have  known  that,  if 
a  majority  petitioned,  the  statute  gave  lit 
councils  authority,  if  tbe  chrcumstances  war- 
ranted it,  to  assess  the  cost  on  the  abuttiB; 
properties.  But  so  far  as  appears  In  Hxj, 
record,  neither  he  nor  any  of  the  propaT> 
owners  raised  any  objection  to  tbe  proceed 
Ings  until  after  tbe  Improvement  bad  bea 
made  and  tbey  were  called  upon  to  pay  Uj^j- 
assessments.  It  is  not  necessary  to  boU 
that  they  are  estopped,  in  order  to  sosttii 
tbis  Judgment  Nor  do  we  put  our  decision 
upon  that  ground.  We  refer  to  these  facts 
simply  for  tbe  purpose  of  showing  tbat  un- 
der our  law  the  property  owners  have  am- 
ple notice  of  tbe  proceedings,  and  tbat  the; 
were  not  conducted  In  tbe  jM'esent  Instaitce 
in  an  arbitrary  or  underlianded  manne. 
After  a  careful  study  of  tbe  f:ase  of  Not- 
wood  V.  Baker,  and  of  the  cases  cited  tij 
Mr.  .Tustlce  Earian  in  support  of  the  Jadj- 
ment  many  of  which  distinctly  recoguiit 
the  power  of  tbe  legislatmre  to  adopt  tiJs 
mode  of  assessmmt  under  special  cinnuL- 
stances,  as,  for  example,  when  It  is  appll«<J 
to  tbe  original  paving  of  a  street  of  onifotci 
width  In  the  built-up  portions  of  a  city  or 
large  town,  we  are  not  convinced  that  i". 
establishes  a  general  rule  which  controls  a 
the  present  case.  See,  further.  Sears  v.  Otj 
of  Boston,  173  Mass.  71,  53  N.  EL  138;  GlM- 
son  v.  Waukesha  Co.,  103  Wis.  225.  79  >' 
W.  249.  In  arriving  at  tbis  conclusion,  w? 
have  not  overlooked  tbe  cases  cited  by  \'x 
appellant's  counsel  in  wliich  a  dilferra: 
opinion  has  been  expressed  as  to  the  prin- 
ciples decided  in  tliat  case.  These  an 
Hutcbeson  v.  Storrie  (Tex.  Sup.)  51  &  W 
848,  45  ti.  R.  A.  288;  Loeb  v.  Colnmbia  Til 
(C.  C.)  91  Fed.  37;  Lyon  v.  Tovra  of  Tom- 
wanda  (TJ.  S.  Cir.  Ct,  N.  D.  N.  Y.)  9S  FVI 

3ei;    Cowley  y.  City  of  Spokane  (C  O)  » 
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Fed.  840;   City  of  Norfolk  v.  Young  (Va.) 
34  S.  R  886.  47  I..  R.  A.  574. 

"We  might  well  have  rested  our  decision 
on  the  able  opinion  of  the  learned  president 
of  the  court  below  in  Harrlsburg  v.  Miller, 
No.  18,  March  term,  1900,  in  which  Norwood 
T.  Baker  is  thoroughly  reviewed.  But  the 
Importance  of  the  question.  Involving,  as 
It  does,  legislation  the  validity  of  which  has 
been  recognized  by  our  supreme  court  In  a 
multitude  of  cases,  seemed  to  justify  fur- 
ther discussion,  even  though  it  involved  rep- 
etition of  much  that  is  contained  in  his  opin- 
ion. For  the  reasons  there  givm.  In  con- 
nection with  the  suggestions  we  have  added, 
the  Judgment  is  affirmed." 

I^  D.  Gilbert  and  Wm.  M.  Hargest,  tor  ap- 
pellant.   C.  H.  Bergner,  for  appellee. 

POTTER,  J.  The  right  to  adopt  the  foot- 
tront  rule  in  assesshig  the  cost  of  street  pav- 
ing In  Pennsylvania  must  be  regarded  as  defi- 
nitely settled.  It  la  not  to  be  considered  as 
an  assessment,  Irrespective  of  benefits  con- 
ferred, when  It  Is  applied  to  the  original  pav- 
ing of  a  street  In  the  built-up  pwtlon  of  a 
city.  Under  such  circumstances,  the  improve- 
ment Is  manifestly  a  special  benefit  to  the 
abutting  properties.  It  could  hardly  have 
been  urged  that  the  question  was  an  open 
one,  had  It  not  been  for  the  opinion  of  the 
supreme  court  of  the  United  States  In  the 
case  of  Norwood  v.  Baker,  172  U.  S.  269,  19 
Sep.  Ct  187,  43  L>.  Sd.  443,  which  was  sup- 
posed to  be  In  conflict  with  the  rule.  But 
tfaA  very  careful  consideration  of  that  decision 
by  Judge  SImonton,  in  the  present  case,  filed 
In  the  trial  court  shows  that  the  principles 
apon  which  Norwood  v.  Baker  were  decided 
do  not,  when  properly  understood,  run  coun- 
ter to  our  own  decisions.  In  that  case  there 
was  a  taking  of  private  property  for  a  public 
purpose,  under  the  pow^  of  eminent  domain, 
not  only  without  compensation,  but,  further 
than  that,  the  defendant  Was  required  to  pay 
for  the  costs  ot  the  proceedings.  Clearly, 
that  was  a  very  different  procedure  from  that 
now  under  review.  The  same  discriminating 
study  was  given  to  the  opinion  in  Norwood  v. 
F,aker  by  the  learned  and  conscientious  presi- 
dent Judge  of  the  superior  court  who  states 
his  conclusion  as  follows:  "On  a  hasty  read- 
ing. It  might  seem  that  the  court  meant  that 
the  foot-front  rule,  whenever  and  wherever 
applied,  is  necessarily  a  rule  or  mode  of  as- 
sessment which  excludes  from  consideration 
special  benefits  to  the  properties  assessed. 
We  do  not  so  interpret  the  decision.  On  the 
contrary,  we  think  it  Is  apparent  from  the 
opinion  that  the  thing  condemned  was  the 
arbitrary  assessment  of  the  whole  cost  ,of 
an  Improvement  upon  abutting  properties, 
wbethn  such  prop^ities  are  spechilly  bene- 
fited or  not  to  the  extent  of  the  cost  and 
without  regard  to  that  consideration."  That 
the  meaning  of  the  supreme  court  of  the 
United  States  was  thus  properly  apprehend- 


ed, and  its  effect  correctly  applied  to  tha 
present  case,  both  by  the  trial  court  and  the 
superior  court  Is  fully  demonstrated  by  the 
opinion  of  the  United  States  supreme  court 
lu  Wight  V.  Davidson  (filed  April  29,  1901)  181 
U.  S.  371,  21  Sup.  Ct  616,  45  L.  Ed.  900,  In 
which  It  is  stated  that  the  interpretation  of 
Norwood  V.  Baker,  In  which  "the  limit  of  as- 
sessment on  a  private  owner  of  property  is 
the  value  of  the  special  benefit  which  has  ac- 
ci-ued  to  him  from  the  public  Improvement 
adjacent  to  his  property,"  was  a  misconcep- 
tion of  the  meaning  and  effect  of  that  deci- 
sion. And  In  French  v.  Paving  Co.,  181  U. 
S.  324,  21  Sup.  Ct  625,  45  L.  Ed.  879,  filed  the 
same  day,  the  supreme  court  of  the  United 
States  enters  an  even  more  emphatic  dis- 
claimer against  the  principle  sought  to  be  de- 
duced from  Norwood  v.  Baker,  vis.  that  the 
cost  of  a  local  Improvement  cannot  be  as- 
sessed against  abutting  property  according  t» 
frontage  unless  the  law  under  which  the  Im- 
provement is  made  provides  for  a  prelimi- 
nary hearing  as  to  the  benefits  to  be  derlvsA 
by  the  property  to  be  assessed.  This  doctrine 
Is  repudiated  in  the  statement  "But  we  agree 
with  the  supreme  court  of  Missouri  in  its 
view  that  such  Is  not  the  necessary  legal  im- 
port of  the  decision  In  Norwood  v.  Baker." 
The  superior  court  and  the  court  below  went 
therefore  clearly  right  In  holding  that  Nor- 
wood ▼.  Baker  was  decided  upon  Its  own  facts 
alone,  and  that  it  also  involved  the  question 
of  eminent  domain.  There  seems  to  have 
been  a  great  difference  of  opinion  as  to  the 
real  meaning  of  the  decision,  but  all  doubt  is 
now  set  at  rest  by  the  statement  of  the  su- 
preme court  of  the  United  States  itself.  The 
facts  of  the  case  of  French  v.  Paving  Co.,  last 
cited,  are  so  nearly  In  line  with  those  of  the 
present  case  as  to  make  them  particularly 
applicable.  Those  facts  are  thus  stated  by 
the  court:  "The  work  done  consisted  of  pav- 
ing with  asphaltum  the  roadway  of  Forest 
avenue,  in  Kansas  City,  thirty-six  feet  in 
width,  from  Independence  avenue  to  Twelfth 
street  a  distance  of  lialf  a  mile.  Forest 
avenue  is  one  of  the  oldest  and  t>est-lmproved 
residence  streets  in  the  city,  and  all  of  the 
lots  abutting  tiiereon  front  the  street,  and 
extend  back  therefrom  uniformly  to  the 
depth  of  an  ordinary  city  lot  to  an  alley.  The 
lots  are  all  Improved  and  used  for  residence 
puiiMses,  and  all  of  the  lots  are  subsbintiallir 
ou  the  grade  of  the  street,  as  Improved,  and 
are  similarly  situated  with  respect  to  the 
asphalt  pavement.  The  structure  of  the  pave- 
ment along  Its  entire  extent  is  uniform  In 
distance  and  quality.  There  Is  no  showing 
that  there  is  any  difference  In  the  value  of 
any  of  the  lots  abutting  on  the  Improve- 
ments." The  cost  of  the  pavement  was  ap- 
portioned and  charged  against  the  abutting 
property  owners,  according  to  the  foot-front 
rule.  This  method  of  assessment  was  approv- 
ed by  the  supreme  court  of  the  ITnlted 
States,  with  the  statement  that  It  was  "an 
orderly  procedure,  under  a  schenw  otJtNSjiI 
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fmprorementg  prescribed  by  the  legislature, 
and  approved  by  the  courts  of  the  state,  as 
.  consUtent  with  constitutional  principles." 
So  far,  therefore,  as  the  federal  question  is 
concerned  In  the  present  contention,  there 
«eems  to  be  nothing  left  upon  which  the  ap- 
pellant can  stand.  The  assignments  of  error 
are  all  overruled,  and  the  Jadgment  is  af- 
flrmed. 


CITY  OP   HARRISBURG  t.   FUNK. 

^Supreme  Court  of  Pennsylvania.    July  17, 

1901.) 

STREET  PAVINO— LIABILITY  FOR  COSTS. 

1.  Whore  municipal  authorities  do  nothing 
more  than  keep  a  highway  in  ordinary  repair, 
there  is  no  change  of  it  from  an  ordinary  road 
to  a  city  street,  so  as  to  relieve  abuttiug  prop- 
erty from,  liability  for  the  cost  of  a  subsequent 
paving  as  an  original  paving. 

2.  The  facts  being  undisputed,  the  question 
whether  a  paving  Is  an  original  one,  so  as  to 
render  abuttiug  property  liable  for  the  cost 
thereof,  is  for  the  court. 

Appeal  from  superior  court 

Proceeding  by  the  city  of  Harrlsburg 
against  Margaret  M.  Funk  to  enforce  an  as- 
aeaament  for  street  paving.  From  a  judg- 
ment of  the  superior  court  affirming  a  Judg- 
ment of  the  court  of  common  pleas  of  Dau- 
phin county  for  plaintiff,  defendant  appeals. 
Affirm  ed. 

fj.  D.  Gilbert  and  Wm.  M.  Hargest,  for  ap- 
pelant.   C.  H.  Bergn»,  for  appellee. 

POTTER,  J.  The  constltatlonal  question 
'tavolved  in  this  case  Is  Identical  with  that 
In  City  of  Harrisbnrg  v.  McPherran,  49  Atl. 
988,  in  which  an  opinion  has  Just  been  filed. 
An  additional  question  here  is  whether,  un- 
4er  the  undisputed  testimony  In  this  case, 
the  trial  court  was  Justified  In  holding  the 
evidence  Insufficient  to  submit  to  the  Jury 
as  to  any  municipal  recognition  of  a  change 
from  an  ordinary  road  to  a  city  street.  This 
latter  term  must  be  understood  In  a  legal 
-sense,  for,  as  a  matter  of  fact,  the  highway 
In  question  was  within  the  city  limits;  but 
the  trial  court  held  that  it  was  not  a  city 
street  in  a  sense  that  would  preclude  the 
«lty,  at  the  time  stated,  from  paving  it  with 
asphalt,  and  Imposing  the  cost  upon  the  abut- 
ting property  owners.  There  Is  no  hard  and 
fast  rule  on  the  subject  of  the  kind  of  paving. 
It  Is  a  question  of  fact  In  each  case,  but  the 
governing  consideration  Is  the  nature  of  the 
manidpal  action  with  regard  to  It.  City  of 
Philadelphia  v.  Eddleman,  169  Pa.  452,  32 
Atl.  639.  Mere  maintenance  as  a  highway, 
and  repairs  and  repavlngs  for  the  purpose 
«r  such  maintenance,  are  not  sufficient 
City  of  Philadelphia  t.  Dlbeler,  147  Pa.  261, 
"23  AtL  667.  Evoi  the  laying  of  gas  pipes 
.Along  a  highway,  and  the  grading,  curbing, 
and  paving  of  sidewalks,  is  not  la  itself, 
sufficient  evidence  of  municipal  adoption  to 
prevent  a  subsequent  paving  at  the  expense 


of  the  abutting  property.  Dick  ▼.  City  tf 
Philadelphia,  107  Pa.  467.  47  AtL  750.  The 
controlling  question  is  one  of  moniclpal  in- 
tent Where  it  Is  contended  that  an  h£- 
provement  to  a  street  had  converted  tU: 
highway  from  a  road  into  a  street.  It  miK; 
be  shown  that  the  Improvement  was  eltLer 
authorized  or  adopted  by  the  municipal  ac- 
thorltles.  There  Is  no  evidence  of  any  onli- 
nauce  of  the  city  of  Harrlsburg  anthorizJuj 
or  adopting  any  formal  improvement;  uti- 
ther  Is  any  contract  in  relation  therrt^ 
shown;  and  there  Is,  of  course,  no  contenii»E 
that  the  municipality  ever  exercised  aa; 
statutory  authority  with  respect  to  the  par- 
ing of  the  street  prior  to  the  present  tine 
Undoubtedly  there  might  be  an  acquies- 
cence short  of  this,  but  the  entire  al^eacc 
of  formal  municipal  action  is  strong  pr» 
sumptlve  evidence  of  lack  of  mnnldpal  la- 
tent to  adopt  the  road  as  a  paved  stret*. 
Municipal  adoption  or  acquiesc^ice  canact 
be  assumed.  It  must  be  proven.  In  so  iv 
as  the  evidence  Is  concerned,  tbe  mnnicipU 
authorities  apparently  did  nothing  more  thai 
keep  the  street  In  ordinary  repair.  This  wii 
a  duty  Incumbent  upon  them  under  any  cir- 
cumstances, and  Its  discharge  Is  entirely  con- 
sistent with  the  absence  of  purpose  or  iotfo: 
to  change  an  ordinary  road  Into  a  city  street. 
We  cannot  see  in  the  testimony  aoytbin; 
which  should  properly  exempt  the  abnttio; 
property  owner  from  liability  for  his  pro- 
portionate share  of  this  improvenient 
Where,  as  here,  the  facts  are  undisputed, 
the  question  as  to  whether  or  not  an  orig- 
inal paving  Is  shown,  prior  to  that  for>wli:ii 
It  is  sought  to  recover,  becomes  a  questico 
of  law  for  the  court.  We  see  no  error  in  xlt 
conclusion  that  this  was  not  a  repaving. 
The  assignments  of  error  are  all  overrulei 
and  the  Judgment  is  affirmed. 


BLANDINO  T.  SAYLBS. 

(Supreme  Court  of  Rhode  Island.    July  23, 

1901.) 

COURTS— JURISDICTION— AUDITOR'S  RBPOBT- 
DBCISION— APPEAL. 
Under  Gen.  Ijaws.  c.  245,  (  17.  prorlt 
ing  that  on  the  reception  of  the  report  of  n 
auditor,  if  no  legal  cause  be  shown  againi:t  tit 
allowance,  the  common  pleas  division  shaU  rea- 
der such  decision  thereon  as  to  right  and  jn- 
tice  sliali  appertain,  such  decision  to  be  &eiI 
no  appeal  lies  from  such  decision,  and  the  ap- 
pellate division  cannot  review  or  control  the  ac- 
tion of  the  common  pleas  division  on  any  mat- 
ter relating  thereto. 

On  petition  for  reargument    Denied. 
For  former  opinion,  see  45  Atl.  148. 

ROGERS,  J.  This  case  has  been  befort 
this  division  three  times:  First  upon  tbe 
defendant's  petition  for  a  new  trial;  second, 
upon  the  plaintiff's  petition  for  a  new  trial: 
and  now,  third,  upon  a  full  reargument  of 
the    last-mentioned   petltloiLr  Ttte    various 
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inestlons  Id  this  case  are  lo  lnt«Ilnked  that 

I  consideration  of  them  all  la  necessary  In 
letenulnlng  the  particular  question  before 
18,  for,  In  our  opinion,  the  proper  determlna- 
lon  of  both  petitions  for  a  new  trial  hinges 
ipon  the  construction  of  the  word  "final,"  as 
ised  In  Gen.  Laws  R.  L  c.  245,  |  17.  The 
ase  Is  assumpsit  for  money  had  and  recelT- 
'd,  and,  as  soon  as  a  Jury  had  been  Impanel- 
ed for  the  trial  thereof  In  the  common  pleas 
llTlston,  the  parties  entered  Into  an  agree- 
neut  In  writing  for  the  appointment  of  an 
udltor,  under  said  chapter  245,  g  10,  and 
be  following  sections.  Section  18  of  said 
hapter  provides  that  every  reference  to  ref- 
rees  or  auditors  under  the  provisions  of 
aid  chapter,  when  made  by  agreement  of 

II  the  parties,  shall  be  deemed  a  waiver  of 
ny  claim  for  Jury  trial;  and  section  17  pro- 
Ides  that  the  court,  upon  the  reception  of 
he  auditor's  report,  If  no  legal  cause  be 
hown  against  the  allowance  of  the  same, 
ball  render  such  decision  thereon  as  to  right 
nd  Justice  shall  appertain;  such  decision  to 
«  final,  unless  within  two  days  thereafter 
be  plaintiff  or  defendant  shall.  In  writing, 
tie  with  the  clerk  of  the  court  In  which  said 
ause  Is  pending  a  demand  for  Jury  trial.  If 
be  same  has  not  been  waived.  The  common 
leas  division  directed  the  entry  of  the  agree- 
lent  as  Its  order,  and  Issued  a  commission 
0  the  auditor  agreed  upon,  who  heard  the 
ase,  and  tiled  bis  report  The  defendant  ex- 
epted  to  the  report,  but  his  exceptions  were 
verruled  by  the  common  pleas  division, 
rblch,  after  more  or  less  of  a  hearing  of  the 
artles,  rendered  what  purported  to  be  a  de- 
Islon  confirming  the  report,  whereupon  the 
ef  endant  filed  notice  of  his  Intention  to  pre- 
>r  a  petition  for  a  new  trial  within  five 
ays  of  the  rendering  of  said  decision,  and 
'itliin  fifteen  days  thereafter  filed  his  petl- 
lon  for  a  new  trial,  the  statement  of  rulings, 
tc,  having  been  allowed  by  Mr.  Justice 
>ouglas,  who  rendered  the  decision.  This 
Ivlslon  rendered  an  opinion  upon  said  de- 
sndant's  petition  for  a  new  trial,  and  de- 
led It  21  R.  I.  211,  42  Atl.  872.  That  opln- 
>n  decided  just  two  points  on  Jurisdiction, 
nd  nothing  more,  viz.:  First,  that  the  com- 
ion  pleas  division  had  jurisdiction  over  the 
ase,  It  having  been  contended  that,  Inas- 
lucfa  as  Oen.  Laws  R.  I.  c.  239,  {  1,  pro- 
ides,  inter  alia,  that  whenever.  In  the  com- 
lon  pleas  division,  jury  trial  is  waived  by 
irreement  of  the  parties,  the  case  shall  be 
ertlfled  to  the '  appellate  division  for  final 
eterminatlon,  and.  Inasmuch  as  by  said 
hapter  245,  1 18,  the  filing  of  the  agreement 
t  reference  to  an  auditor  Is  deemed  to  be 

waiver  of  any  claim  for  jury  trial,  the  case 
bould  be  treated  as  one  in  which  the  par- 
ies have  expressly  waived  a  jury  trial,  and 
onsequently  should  be  certified  to  the  appel- 
tte  division  in  accordance  with  chapter  239, 

1,  and  the  commission  should  be  Issued  by 
lat  division.  The  second  point  of  Jurlsdlc- 
on  decided  was  that  the  decision  of  the 
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common  pleas  division  on  exceptions  to  the 
auditor's  report  cannot  be  reviewed  In  this 
division  on  petition  for  a  new  trial.  It  has 
been  stoutly  contended  that  this  division,  in 
Its  opinion  above  referred  to,  decided  that 
the  decision  of  the  common  pleas  division 
was  a  final  one,  and  hence  it  is  urged  that 
the  common  pleas  division  has  exhausted  Its 
authority,  and  can  only  render  Judgment  up- 
on Its  decision  confirming  the  auditor's  re- 
port The  writer  of  this  opinion  has  had  no 
connection  with  this  case  prior  to  the  rear- 
gument  now  under  consideration,  and  hence 
has  no  knowledge  from  participation  In  prior 
stages  of  the  case;  but  a  majority  of  the 
court  that  rendered  the  opinion  reported  In 
21  R.  I.  211,  42  Atl.  872,  declares  In  21  R.  I. 
512,  514,  46  AtL  148,  that  they  did  not  decide 
in  that  former  opinion  that  the  decision  of 
the  common  pleas  division  of  June  18,  1888, 
—being  the  one  already  referred  to,— was  a 
final  one.  In  Its  final  opinion  all  that  the 
court  had  apparent  occasion  to  decide  was 
the  question  of  Jurisdiction.  All  the  refer- 
ences to  the  decision  of  the  common  pleas 
division  In  that  opinion  are  as  follows,  viz.: 
"The  second  question  presented  by  the  rec- 
ord Is  whether  the  decision  of  the  common 
pleas  division  on  exceptions  to  the  auditor's 
report  can  be  reviewed  In  this  division  on 
petition  for  a  new  trial  We  do  not  think 
that  it  can  be  so  reviewed.  •  *  •  To  per- 
mit a  petition  for  a  new  trial  for  review  of 
the  decision  of  the  common  pleas  division 
would  Ignore  the  words  'such  decision  to  be 
final.' "  That  treats  the  decision  of  the  com- 
mon pleas  division  as  a  mere  abstraction, 
and  amounted  only  to  saying  that  this  divi- 
sion had  nothing  to  do  with  it  because  the 
decision  of  the  other  division.  If  already  ren- 
dered, or,  if  not,  when  rendered,  was  final, 
and  this  division  had  no  Jurisdiction  In  the 
matter.  Having  decided  that  the  common 
pleas  division  had  Jurisdiction  practically  de- 
cided that  under  said  chapter  215,  {  17,  this 
division  had  nothing  more  to  do  with  It,  un- 
less, indeed,  perhaps,  the  common  pleas  divi- 
sion had  been  guilty  of  fraud  or  mala  fides 
in  the  matter. 

The  case  of  Ackerman  v.  Taylor,  9  N.  J. 
Law,  65,  well  Indicates  the  reason  and  pro- 
priety, not  to  say  the  absolute  necessity,  of 
this  division  looking  Into  the  jurisdiction  of 
the  common  pleas  division  In  this  case,  and, 
when  finding  that  It  bad  Jurisdiction,  not  to 
trench  upon  Its  authority.  That  case  arose 
under  the  act  of  New  Jersey  of  1798  re- 
specting apprentices  and  servants  (Rev. 
Laws,  306),  and  provided  (section  5)  that  In 
case  of  certain  conduct  on  the  part  of  any 
clerk,  apprentice,  or  servant,  or  on  the  part 
of  the  master  or  mistress  respectively,  so 
that  either  clerk,  al)prentlce,  or  servant,  or 
bis  master  or  mistress,  are  aggrieveil  and 
have  Just  cause  of  complaint  they  may  re- 
spectively repair  to  a  justice  of  the  peace, 
who  shall  take  order  and  direction  lu  the 
matter,  and.  If  be  cannot  compose  the  dlf-, 
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ferences,  he  sball  call  to  his  assistance  two 
other  Justices,  which  three  justices  were  to 
constitute  a  court  for  the  bearing  and  dis- 
position of  such  differences,  with  a  right 
of  appeal  to  the  next  court  of  general  quar- 
ter sei^slons  of  the  peace  in  and  for  the  coun- 
ty; and  though  the  statute  did  not  state, 
ipsissiniis  verbis,  that  the  quarter  sessions' 
determination  should  be  final,  yet  that  was 
the  clear  meaning  of  it;  and  section  10  pro- 
vided that  no  writ  of  "certiorari  or  other 
process  shall  issue  or  be  Issuable  to  remove 
into  the  supreme  court  any  proceeding  had 
in  pursuance  of  said  act  before  any  Justice 
or  Justices  of  the  peace,  or  before  any  court 
of  general  quarter  sessions  of  the  peace. 
The  complaint  was  made  by  the  fathw  of 
the  apprentice,  who  was  not  authorized,  un- 
der said  statute,  to  malie  such  a  complaint 
The  Justices  of  the  peace  made,  and  the 
quarter  sessions,  on  appeal,  confirmed,  an 
order  discharging  the  apprentice,  and  the 
supreme  court,  on  certiorari,  quashed  the 
order.  The  supreme  court,  speaking  through 
Ewing,  G.  J.,  said  (page  C9):  "The  ground 
on  which  our  decision  Is  made  avoids  the 
objections  of  the  counsel  of  the  defendant 
to  the  writ  of  certiorari.  He  admits  in  his 
brief  that,  'where  the  inferior  court  has  «c- 
ceeded  its  Jurisdiction,  or  has  exercised  a 
Jurisdiction  over  matters  not  given  to  it  by 
statute,  tliere  are  a  few  instances  where  a 
certiorari  has  been  granted.'  Now,  if  we 
are  right  in  our  views  of  the  subject,  the  in- 
ferior tribunals  have  'exceeded  their  Juris- 
diction,' and  'have  exercised  a  Jurisdiction 
over  matters  not  given  to  them  by  statute.' 
The  general  superintending  power  of  this 
court  over  the  proceedings  of  inferior  tri- 
bunals, especially  of  such  as  are  created  by 
statute,  and  possess  special  powers  only, 
and  exercise  a  limited  Jurisdiction,  is  un- 
questionable. If  their  proceedings  are  de- 
clared by  the  legislature  to  be  final  and 
conclusive,  we  shall  not  inquire  whether 
they  have  Justly  and  properly  exercised  the 
powers  confided  to  them,  but  we  are  bound 
to  take  care  that  they  do  not  exercise  pow- 
ers which  they  do  not  legitimately  pos- 
sess. In  the  language  of  the  court  of  lying's 
bench  In  the  case  of  Rex  v.  Inhabitants  of 
Glamorganshire,  1  Ld.  Raym.  580:  'This 
court  will  examine  the  proceedings  of  all 
Jurisdictions  erected  by  act  of  parliament, 
and  if  they,  under  the  pretense  of  such  act, 
proceed  to  encroach  Jurisdiction  to  them- 
selves greater  than  the  act  warrants,  this 
court  will  send  a  certiorari  to  them  to  have 
their  proceedings  returned  here,  to  the  end 
that  this  court  may  see  that  they  keep 
tliemseives  within  their  Jurisdiction,  and,  if 
they  exceed  it,  to  restrain  them.'  The  pow- 
ers heretofore  confided  to  this  court  may  un- 
questionably be  abridged  or  taken  away  by 
the  authority  of  the  legislature.  This  effect, 
however,  has  not  been  produced;  nor  was  it 
Intended  by  the  tenth  section  of  the  act  re- 
specting apprentices  and  servants.    We  may 


not.  Indeed,  Intermeddle  witb  pzoceedin;- 
had  'in  pursuance  or  that  act.  Bnt  we  trt 
not  thereby  prohibited  from  InqolrinB  wheO- 
er  the  proceedings  have  been  in  pnrsiiaact 
of  the  act,  whether  under  tlie  supposed  u- 
thorfty  of  that  act  an  excess  of  ]arisdi<ti« 
has  not  occurred."  This  division  decided- 
and,  it  seems  to  us,  properly  decided— the 
the  common  pleas  division,  and  not  the  ap- 
pellate division,  had  Jurisdiction  of  the  cait 
after  the  entry  by  agreement  of  the  otds 
appointing  an  auditor.  This  division  al»: 
decided  that  we  cannot  review  tbe  dedsk>: 
of  tlie  common  pleas  division  on  exceptUi:- 
to  tbe  auditor's  report  upon  a  petition  f<n  i 
new  trial.  Although  this  division,  in  ib 
opinion,  referred  to  no  authorities,  yet  ttit 
opinion  seems  to  us  to  be  well  founded,  \xc. 
in  reason  and  on  authority.  In  Coon  v.  Mt- 
son  Co.,  22  III.  666,  which  was  a  proceedi^ 
under  section  38  of  the  cliapter  entitled 
"Roads"  (Rev.  St  lU.  184S,  p.  488),  whlct 
provides  that  the  decision  of  tbe  drrai: 
court  shall  be  final,  the  court  said,  "We  ut 
of  the  opinion  that  the  legislature  inteuilei! 
to  prohibit  the  prosecution  of  a  writ  of  er- 
ror as  well  as  an  appeal."  In  Moore  t.  Maj- 
field,  47  111.  167,  which  was  a  motion  to  dis- 
miss a  writ  of  error  on  the  ground  that  ti» 
decision  of  the  circuit  court  was  final,  tiir 
language  of  section  49  of  the  election  Uv 
(Rev.  St  lU.  1845,  p.  224),  wlUch  controltec 
the  question,  was  explicit  that  on  an  appcL 
to  the  circuit  court  from  the  decision  of  the 
Justices  In  the  matter  of  a  contested  cIk- 
tion,  like  the  one  under  consideration,  tin 
decision  of  that  court  "sball  be  SnaL"  Tbe 
court  dismissed  the  writ  of  error.  SIhmb 
V.  Common  Council,  9  Or.  437,  was  an  ap- 
peal from  the  Judgment  of  the  drcnit  coort 
for  Multnomah  county,  quashing  a  writ  c: 
review  directed  to  the  common  coundi  o' 
the  city  of  Portland.  Section  22  of  the  ctitf- 
ter  of  the  city  of  Portland  provided  that  "tk 
council  is  the  final  Judge  of  tbe  qoaliSLi- 
tlons  and  election  of  the  mayor  ana  its  ovi 
members."  The  court,  after  referring  to  i 
number  of  cases,  said  (page  443),  "A  fiaai 
Judge  is  therefore  one  whose  decisions  an 
final  and  conclusive,"  and  it  affirmed  lix 
Judgment  of  the  circuit  court  qnashlng  Vst 
writ  of  error  on  the  ground  that  tbe  decisk: 
of  the  council  was  final  and  conclnsive.  ii 
SeUeck  v.  Common  Council,  40  Conn.  3.% 
an  amendment  of  a  city  charter  provideil 
that  "the  board  of  councllmen  shall  be  tit 
final  Judges  of  the  election  returns,  and  al 
the  validity  of  elections  and  qualificadons 
of  its  own  members."  B^ore  the  ameod- 
ment  the  8iq>erior  court  had  Jurisdiction  c! 
tbe  matter.  Tbe  court  said  tbe  statute 
"makes  the  common  council  of  the  dty  fliul 
Judges  of  the  election  returns  and  qnaliS- 
catlons  of  Its  members.  By  the  oae  of  tb> 
word  'final'  the  legislature  Intended  to  in- 
vest the  superior  court  of  Jurlsdictioii  ie 
such  cases,  and  make  the  conunon  councS 
the  sole  tribunal  to  detomlne  the  legalit; 
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of  the  election  of  Its  members."  In  Reg.  t. 
Hunt  6  Bl.  A  BI.  408,  the  case  was  one  of 
certiorari.  St  7  &  8  Vict  c.  101,  8  39,  makes 
the  decision  of  the  auditor  of  the  poor  laif 
on  any  question  as  to  an  attorney's  bill  in 
certain  cases  final,  the  esact  language  being, 
'The  auditor's  decision  on  the  reasonable- 
ness as  well  as  the  legality  of  the  charges 
shall  be  flnaL"  The  queen's  bench  delivered 
their  opinions  seriatim,  and  all  concurred. 
Campbell,  C.  J.,  Inter  alia,  said:  "Why  Is 
the  decision  of  this  auditor  not  to  be  final? 
Mr.  Pashley  boldly  says  that  the  words  are 
to  be  of  no  effect.  But  we  are  bound  to  give 
effect  to  what  appears  to  be  the  Intention 
of  the  legislature.  It  is  true  that,  where  a 
certiorari  would  lie  by  common  law,  nothing 
but  express  words  will  take  It  away.  But 
this  is  a  very  different  case.  The  certiorari 
here  is  given  by  way  of  appeal  against  de- 
cisions of  the  auditor.  It  would  not  lie 
without  an  express  enactment.  And  In  the 
same  statute  It  Is  declared  that  under  cer- 
tain circumstances,  the  decision  shall  be 
final.  That  takes  such  cases  out  of  the  en- 
actment giving  the  certiorari.  Mr.  Blttleston 
argued  In  a  manner  that  made  a  much  great- 
er Impression  upon  me,  viz.  that  If  the  full 
effect  was  given  to  the  word  'final,'  the  'en- 
actment would  lead  to  absurd  results.  But 
as  it  seems  to  me,  no  other  sense  can  be 
given  to  the  word  than  that  the  decision  of 
the  auditor  that  the  parish  is  not  liable  shall 
be  conclusive.  I  am  not  bound  to  Inquire 
whether  this  Is  reasonable  or  not  Where 
the  words  of  the  legislature  may  bear  two 
meanings,  by  all  means  let  us  take  the  more 
reasonable  meaning;  bnt  In  such  a  case  as 
this,  where  the  words  can  bear  bnt  one 
meaning,  I  obey  without  inquiring  whether 
the  enactment  Is  reasonable  or  not."  Wight- 
man,  J.,  said:  "I  own  I  find  it  difficult  to 
imagine  what  could  be  the  object  of  the  leg- 
islature; bat  I  feel  bound  by  the  words  of 
the  enactment,  which,  unless  the  word  'final' 
be  rejected  altogether,  can,  I  think,  bear 
no  meaning  except  that  the  decision  shall 
be  without  appeal."  Erie,  J.,  said,  among 
other  things:  "Neither  can  I  read  'final'  as 
meaning  "final,  unless  api)ealed  against' 
Probably  that  was  the  object  of  the  legis- 
lature; but  it  cannot  be  done  without  re- 
forming the  words  of  the  statute,  and  there- 
fore I  agree  that  this  rule  must  be  dis- 
charged." Crompton,  J.,  said:  "I  do  not 
see  that  the  construction  I  put  npon  the 
words  of  the  legislature  leads  to  an  absurd- 
ity; but  whether  it  does  or  not  I  must  give 
tbe  word  *finar  some  meaning,  and  I  think 
It  can  be  no  other  than  that  the  decision 
shall  be  final,— that  Is,  not  subject  to  the 
appeals  given  In  the  previous  sections."  The 
last  authority  we  will  cite  Is  13  Am.  &  Bug. 
Vine.  Law  (2d  Ed.)  19,  where  It  Is  laid  down 
as  follows,  viz.:  "  'Final'  means  'conclu- 
sive,' from  which  there  Is  no  appeal."  When 
tbis  division,  In  the  case  at  bar,  decided  that 
tbe  common  pleas  division  bad  jurisdiction. 


It  simply  remitted  the  case  to  that  division, 
without  order  or  direction,  doubtless  feeling, 
as  expressed  by  Ewlng,  C.  J.,  In  Ackerman 
V.  Taylor,  supra,  "If  their  proceedings  are 
declared  by  the  legislature  to  be  final  and 
conclusive,  we  shall  not  Inquire  whether 
they  have  Justly  and  properly  exercised  the 
powers  confided  to  them." 

Gen.  Laws  H.  L  c.  223,  t  1,  provides  that 
the  common  pleas  division  of  the  supreme 
court  shall  be  holden  by  some  one  or  more 
of  the  Justices  of  the  supreme  court  to  be 
from  time  to  time  designated  by  the  chief  Jus- 
tice. Section  2  provides  that  any  one  justice 
of  the  supreme  court  designated  as  provided 
In  section  1  of  this  chapter  shall  be  a  quorum 
of  the  common  pleas  division  of  the  sirpi-eme 
court  for  all  purposes  whatsoever,  and  section 
3  provides  that  nothing  herein  contained  shiUl 
be  so  construed  as  to  prevent  said  division 
being  holden  for  any  purpose  by  two  or  more 
Justices  thereof.  After  tbe  case  was  remitted 
by  this  division  to  tbe  common  pleas  division, 
the  plaintiff  moved  in  that  division  that  Judg- 
ment for  the  plaintiff  be  entered  on  the  deci- 
sion of  that  division  rendered  June  18,  1888; 
while  the  defendant  moved  (a)  that  the  deci- 
sion might  be  vacated,  or  (b)  that  Judgment 
upon  said  decision  might  be  arrested  until 
full  hearing  could  be  had  in  that  division  upon 
the  exceptions  and  objections  filed  by  the  de- 
fendant to  the  auditor's  report  and  (c>  that 
said  cause  might  be  set  down  for  a  hearing 
in  that  division  upon  such  exceptions  and  ob- 
jections. The  defendant's  motion  was  pre- 
ceded, as  a  part  thereof,  by  a  statement  of 
causes  for  the  making  of  the  same,  and  was 
substantially  as  follows:  That  said  decision 
was  rendered  by  said  court  pro  forma,  and 
without  full  hearing  upon  the  defendant's  ob- 
jections and  exceptions,  ahd  upon  the  under- 
standing by  the  court  and  couna^  on  both 
sides  that  exceptions  to  such  decision  would 
be  taJcen  by  the  defendant  and  that  upon  a 
petition  for  a  new  trial  to  be  filed  by  the  de- 
fendant the  appellate  division  of  this  court 
would  hear  and  determine  the  questions 
whether  the  report  of  the  auditor  was  final 
or  reviewable  upon  the  exceptions  taken  by 
the  defendant,  and,  if  so  reviewable,  by  which 
division  of  the  supreme  court  It  should  be 
reviewed;  that  the  defendant  duly  petitioned 
for  a  new  trial,  and  the  appellate  division 
has  held  that  the  decision  of  this  (I.  e.  the 
common  pleas)  division  on  exceptions  to  the 
auditor's  report  cannot  be  reviewed  In  the 
appellate  division  on  a  petition  for  a  new 
trial,  and  has  remanded  said  cause  to  this 
division;  that  by  reason  of  the  proceedings 
aforesaid  the  defendant  has  been  deprived  of 
a  hearing  upon  bis  exceptions  and  objections 
to  the  auditor's  report  and  upon  the  question 
raised  by  such  objections  and  exceptions  as 
to  whether  said  report  is  final  and  conclusive, 
or  subject  to  review  in  this  conrt  upon  ex- 
ceptlons  and  objections  taken  by  the  defend- 
ant as  hereinbefore  set  forth,  which  questions 
should  be  fully  heard  and  determined  by  this 
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court  before  final  decision  and  Judgment  In 
the  cause  is  rendered.  Aitcr  the  case  had 
been  remitted  to  the  common  pleas  dlylsion, 
and  the  motions  of  the  plaintiff  and  defend- 
ant, respectively,  Just  referred  to,  had  been 
tiled,  the  Justice  of  that  division  who  had 
rendered  the  decision  summoned  to  his  as- 
sistance on  the  hearing  of  said  motions  two 
of  his  associates  of  that  division,  as  he  had 
the  right  to  do,  and  the  result  was  that  the 
decision  of  June  18,  1898,  was  recalled,  and, 
after  a  full  hearing  before  the  three  Justices 
of  that  division,  the  case  was  set  down  for 
hearing  upon  the  defendant's  objections  and 
exceptions.  The  rescript  rendered  by  the 
three  Justices  is  reported  in  21  R.  I.  513,  45 
Atl.  14S.  Thereupon  the  plaintiff  excepted, 
and  filed  a  petition  for  a  new  trial  before 
the  appellate  division,  hearing  whereon  was 
had  and  opinion  rendered  as  appears  by  the 
report  thereof  In  21  R.  I.  514,  45  Atl.  14S. 
The  petition  for  a  new  trial  having  beoi  de- 
nied, the  plaintiff  applied  for  a  reargument, 
which  has  been  had  in  full,  both  orally  and 
upon  printed  briefs,  and  it  Is  the  considera- 
tion ot  that  reargument  that  occasions  this 
opinion.  The  insistence  of  the  plaintiff  upon 
the  reargument  was  that  the  appelate  divi- 
sion had  decided  (21  R.  I.  211,  42  Atl.  872) 
that  the  decision  of  the  common  pleas  divi- 
sion was  final,  and  that  It  had,  on  June  18, 
1S9B,  rendered  such  final  decision;  hence  said 
common  pleas  division  had  exhausted  its  pow- 
r-r  to  act,  and  when  the  case  was  remitted  to 
that  division  Its  only  power  was  to  enter 
judgment  on  Its  decision,  and  it  bad  no  au- 
thority to  recall  that  decision,  and  take  any 
further  proceedings,  the  opinion  of  the  ap- 
pellate division  having  practically  settled  the 
whole  matter.  That  reasoning  does  not  seem 
to  us  well  founded.  Notwithstanding  the  hi- 
slstence  of  the  plaintiff  that  this  court  de-. 
elded  that  the  common  pleas  division  had 
made  a  final  decision,  a  majority  of  the  court 
sitting  when  such  decision  Is  alleged  to  have, 
been  made  have  said  (21  R.  I.  514,  45  Atl. 
148)  they  did  not  so  decide.  Whether  the 
court  so  decided  or  not,  it  had  no  power  to 
so  decide,  for.  If  It  had  no  power  in  this  case 
to  review  the  other  division,  what  right  had 
It  to  characterize  its  decisions  or  action,  at 
all?  This  division  distinctly— and.  It  seems 
to  us,  properly— has  said  that  It  has  no  power 
of  rev  w  in  this  case.  As  the  legislature  has 
declared  the  decision  of  the  common  pleas 
division  In  this  case  to  be  final,  "we  shall 
not,"  In  the  words  of  Bwlng,  O.  J.,  already 
quoted,  "Inquire  whether  they  have  Justly 
and  properly  exercised  the  power  confided  to 
them."  The  counsel  Insists  that,  though  we 
have  no  power  of  review,  yet  that  the  other 
division  must  ent»  up  Judgment  on  our  opin- 
ion. If  that  Is  so,  then  It  would  be  our  Judg- 
ment, and  not  theirs;  and  yet  the  statute  pro- 
vides that  their  decision  shall  be  final,  and 
not  ours. 

The  counsel  has  referred  to  numerous  au- 
thorities that,  after  a  case  has  been  remitted 


from  the  appellate  to  the  Inferior  coart,  the 
latter  cannot  alter  the  action  of  the  former, 
and  then  deduces  as  a  consequence  th««frctni 
this  conclusion,  viz.:  "The  cases  herdnbefcrt 
cited  show  that  appellate  courts  have  decided 
always  that  where  a  lower  court,  after  a 
matter  has  been  appealed  therefrom,  and  de- 
cided by  an  appellate  court,  and  remanded 
to  said  lower  court,  has  attempted  to  open  it 
for  any  purposes  whatever,  that  snch  a  thin? 
could  not  be  tolerated;  that  the  lower  ootrt 
had  authority  only  to  carry  into  effect  the 
decision  of  the  appellate  court  as  expressed  in 
Its  opinion,  and  that  for  no  other  purpose 
could  the  cause  again  come  before  such  court 
for  Its  consideration."  All  the  cases  dted 
were  where  there  was  a  right  of  appeal  fnna 
the  lower  to  the  appellate  court.  In  this 
case,  however,  the  appellate  court  recoeniz;.-4 
there  was  no  appeal  to  It,  nor  power  to  re- 
view, and  therefore  of  set  purpose  It  re- 
frained from  making  any  order  otherwise 
than  remitting  It  to  the  common  pleas  d.^ 
vision;  but  such  remitting  was  no  order, 
either  express  or  Implied,  except  to  proceed 
as  the  law  required,  and  it  did  not  say  whit 
the  law  required.  The  only  thing  it  said,  be- 
sides saying  that  the  common  pleas  division, 
and  not  Itself,  had  Jurisdiction  of  the  OLse. 
was  that  a  decision  of  the  common  pleas  di- 
vision in  a  suit  like  this  on  exceptions  to  tbe 
auditor's  report  cannot  be  reviewed  in  thli 
division  on  petition  for  a  new  tiiaL  This 
case  is  one  on  a  peculiar  footing,  put  th«e 
by  the  voluntary  agreement  of  i>artles.  where- 
in the  common  pleas  division  having,  upon 
the  express  agreement  of  the  parties,  referred 
it  to  an  auditor,  the  duty  is  devol-ved  npoi 
that  division  that  it,  in  the  words  of  tbe 
statute,  "upon  the  reception  of  the  report  if 
no  legal  cause  be  shown  against  the  allow- 
ance of  the  same,  shall  render  snch  dedsica 
thereon  as  to  right  and  Justice  shall  apper 
tain;  such  decision  to  be  final,  unless  within 
two  days  thereafter  the  plaintiff  shalL  la 
writing,  file  with  the  clerk  of  the  court  in 
wlilch  said  cause  is  pending,  a  demand  for 
Jury  trial,  if  the  same  has  not  been  waived" 
As  Jury  trial  had  been  waived,  the  dedsion 
of  that  division  is  to  be  final.  The  final  de- 
position of  the  case  depends,  not  upon  a  de- 
cision of  the  common  pleas  division  that  shall 
or  may  be  sustained  by  the  appellate  division 
on  appeal  or  review,  but  upon  such  a  ded- 
Blon  of  the  common  pleas  division  as  to  rigU 
and  Justice  shall  appertain  in  its  opinion,  aod 
snch  a  decision  Is  to  be  final.  When  that  di- 
vision has  arrived  at  such  a  decision  in  its 
own  opinion,  It  will  enter  Judgment,  and 
cause  an  execution  to  be  Issued  to  enforce  tte 
same,  without  reference  to  or  interference 
by  this  division.  If  It  renders  any  declsios 
that  under  Gen.  Laws,  c.  246,  {  2,  or  under 
any  other  provision  of  the  statute.  It  thinks  it 
can  recall.  Its  opinion,  and  not  ours  Is  tbe 
one  to  prevail  In  this  case.  In  brief,  0» 
common  pleas  division  having  exclnsive  Jur> 
diction  In  this  case,  as  we  think  It  has,  tie 
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appellate  division  tias  no  power  In  or  control 
OTer  It,  and,  though  the  common  pleas  di- 
vision may  make  error  after  error  In  our  opin- 
ion, It  mattei-s  not,  for  error  depends  upon 
the  standard  of  Judgment  erected,  and  In  this 
case  the  legislature,  upon  the  agreement  of 
tmrties,  has  made  the  opinion  of  the  common 
pleas  division  the  standard  of  judgment 
There  seems  nothing  strange  to  us  In  this, 
for  the  Justices  of  the  common  pleas  division 
are  members  of  the  supreme  court,  like  our- 
selves, the  only  difference  being  that  the 
L-liief  Justice  nas  delegated  them  to  hold  court 
In  the  common  pleas  division  for  the  time 
being,  and  this  peculiar  tribunal  could  not 
bave  been  Imposed  upon  the  parties  but  by 
their  own  agreement.  This  division  on  a 
former  hearing  said  that  the  orders  of  the 
common  pleas  division  vacating  Its  decision 
and  assigning  the  case  for  hearing  on  the 
defendant's  exceptions  to  the  auditor's  report 
were  merely  Interlocutory,  and  a  petition  for 
a  new  trial  cannot  be  properly  filed  until  a 
final  decision  has  been  reached  In  that  di- 
vision. While  the  decision  denying  the  peti- 
tion for  a  new  trial  Is  right  In  our  opinion, 
yet  the  ground  on  which  It  is  placed  may  be 
misleading,  for  this  division  has  no  power, 
In  our  opinion,  to  review  on  a  petition  for  a 
new  trial  either  an  Interlocutory  order  or  a 
final  decision  rendered  by  the  common  pleas 
division  in  this  case.  Inasmuch  as  by  statute. 
In  connection  with  the  agreement  of  parties, 
the  decision  of  the  common  pleas  division  Is 
to  be  final.  Petition  for  a  new  trial  denied, 
and  case  remitted  to  the  common  pleas  dlvl- 
lion  tor  farther  proceedings. 


GLIDDEN  V.  WHIPPLB. 

(Supreme  Conrt  of  Rhode  Island.    Jnly  31, 
1901.) 

RES    ADJUDICATA— VERDICT    IN    BQUITABUt 
SUIT— INCONSISTENT  WITH  DECRBB. 

Plaintiff  and  her  hosband  transferred  cer- 
:a!n  stock  to  defendant's  intestate,  and  he  gave 
ler  a  bond  that  he  would  pay  her  all  Interest 
■<-ceived  on  the  stock,  in  excess  of  6  per  cent. 
>er  annum,  for  nine  years.  Interest  was  re- 
•cived  at  the  rate  of  10  per  cent.,  and  she  sued 
;o  recover  the  excess.  He  claimed  a  mistake 
n  the  t>ond  as  to  the  application  of  a  portion  of 
inch  excess,  and  sued  to  reform  the  bond  and 
•njoin  her  suit,  and  also  claimed  that  he  sold 
he  Ktock  at  her  request.  On  issues  snbmit- 
ed,  a  jury  found  the  mistake  in  the  bond,  and 
hat  soon  after  receiving  the  stock  he  sold  it  by 
ler  directions.  The  court  decreed  a  reforma- 
ion  and  enjoined  her  suit,  pi-ovidiug  in  the  de- 
ree  that  nothing  therein  should  be  construed 
o  prejudice  her  right  to  briuK  suit  on  the  bond 
'or  the  excess  of  the  dividends  over  6  per  cent, 
ifter  the  application  of  such  part  as  provided 
n  the  bond  as  so  reformed.  Held,  under  Pub. 
it.  c.  102,  f  9,  providing  that  the  verdict  of 
he  Jury  on  questions  of  fact  submitted  to  them 
;hall  be  conclusive  thereon  unless  set  aside  by 
be  court  for  cause,  as  no  reference  was  made 
n  the  decree  to  the  finding  that  she  directed  a 
ale  of  the  stock,  and  as  such  finding  was  in- 
onsintent  with  the  permission  to  sue  again  on 
he  bond,  it  should  be  presumed  that  such  find- 
ng  waa  set  aside  for  cause,  and  hence  does  not 


estop  plaintiff  from  litigating  that  qnestion  in 
a  subsequent  action. 
TlUinghast,  J.,  dissenting. 

Action  by  Elizabeth  H.  Glidden  against 
George  Whipple,  as  administrator  of  the  es- 
tate of  Welcome  Whipple.  Judgment  for 
plaiutiff. 

Coiustock  &  Gardner,  for  plaintiff. 
Charles  A.  Wilson  and  Claude  J.  Farusworth, 
for  defendaot 

STXNESS,  0.  J.  The  plalnUff  sues  for  a 
breach  of  bond  given  by  Welcome  Whipple, 
the  defendant's  Intestate,  July  2S.  1879.  The 
condition  of  the  bond  recited  that  whereas  the 
plaintifT,  then  Elizabeth  H.  Whipple,  had 
transferred  to  Welcome  Whipple  130  shares 
of  the  Uhode  Island  and  Massachusetts  Rail- 
road Company,  "If  the  said  Welcome  Whip- 
ple, his  heii-8,  executors,  administrators,  or 
assigns,  shall  well  and  truly  pay  or  cause  to 
be  paid  to  said  Elizabeth  H.  Whipple,  her 
heirs,  executors,  administrators,  or  assigns, 
semiannually,  all  the  interest  which  shall  or 
niay  accrue  on  the  aforesaid  one  hundred  and 
thirty  shares,  over  and  above  six  per  cent,  jfer 
annum,  for  and  during  the  term  or  period  of 
nine  years  from  the  date  of  this  Instrument, 
and  also  transfer  to  said  Elizabeth  H.  Whip- 
ple, her  heirs  or  assigns,  all  or  such  number 
of  said  one  hundred  and  thirty  shares  of  sold 
capital  stock  as  the  said  Elizabeth  H.  Whip- 
ple, her  heirs  or  assigns,  shall  request  in 
writing  to  have  transferred,  and  at  their  par 
value,  and  within  nine  years  of  the  date  of 
thlfi  instrument,  then  this  obligation  to  be 
void,  otherwise  to  be  and  remain  In  full  force 
and  effect."  Prior  to  the  bond,  Ariel  C.  Whip- 
ple, then  the  husband  of  the  plaintiff,  was  In- 
debted to  his  brother  Welcome  Whipple  in 
thf  sum  of  $18,703.  The  latter  owned  the 
farm  in  Cumberland  where  his  brother  Ariel 
lived,  and  which  the  plaintiff  wished  to  pur- 
chase. It  waa  then  agreed  that  Welcome 
should  take  the  130  shares  of  stock,  of  the 
par  value  of  $100  per  share,  in  extinguish- 
ment of  $13,000  of  the  Indebtedness;  that  he 
should  convey  tlie  farm  to  Mrs.  Whipple,  and 
take  a  mortgaije  thereon  for  the  siuu  of  $5,- 
703.  This  agreement  was  carried  out,  and  it 
was  further  agreed  that  Ariel  or  his  wife 
could  redeem  the  stock,  or  a  part  of  It,  at 
any  time  within  nine  years,  and  that  any  in- 
terest over  G  per  cent,  accruing  on  said  stock 
should  be  applied  to  the  extinguishment  of 
the  mortgage  note.  To  secure  this  agree- 
ment the  bond  was  given  by  Welcome  Whiij- 
ple,  but,  as  drawn.  It  did  not  Include  the 
whole  agreement.  The  plaintiff  brought  a 
suit  upon  the  bond  at  the  October  term  of 
this  court,  18S3,  and  thereupon  Welcomo 
Whipple  filed  a  bill  in  equity  to  reform  tho 
bond,  claiming  also  that  the  bond  had  been 
fully  executed,  as  so  reformed,  and  that  It 
should  be  canceled  and  surrendered.  Issues 
of  fact  were  tried  to  a  Jury,  with  the  fol- 
lowing findings:  (1)  That  It  was  agreed  that 
all  Interest  in  excess  of  6  per  cent,  per  an- 
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num  was  to  be  apidled  by  Welcome  Whipple 
In  exting^uishment  of  the  mortgage  debt.  (2) 
That  by  mutual  mistake  the  bond  was  not  so 
drnwn  as  to  cany  oat  the  agreement  of  the 
parties,  the  above  words  In  regard  to  Interest 
over  0  per  cent  being  omitted.  (3)  That  after 
the  death  of  Ariel  C.  Whipple,  and  before 
any  demand  to  redeem  said  8rt:ock,  and  before 
any  interest  in  excess  of  6  per  cent,  had  ac- 
crued thereon,  Mrs.  Whipple  notified  Wel- 
come Whipple  that  she  did  not  Intend  to  re- 
deem said  stock,  and  directed  him  to  sell  the 
same,  wWch  he  did.  Upon  the  findings  a  de- 
ciee  was  entered  reforming  the  bond,  est- 
Joining  the  prosecntion  of  the  pending  suit  up- 
on the  bond,  as  originally  drawn,  and  pro- 
viding, after  other  incidental  matters,  that 
"nothing  herein  contained  shall  be  construed 
to  prejudice  •  •  •  the  right  of  the  re- 
spondentv  [the  plalntltF  In  this  action  and  her 
husband,  Mr.  Glidden,  now  deceased]  •  •  * 
to  bring  salt  upon  said  bond  for  the  excess  of 
the  dlridends  accruing  on-  said  stock  oyer  six 
per  cent,  per  annum,  after  the  payment  in 
full  of  said  mortgage  indebtedness."  Under 
this  provMon  In  the  decree  this  action  is 
brought. 

It  is  agreed  that  dividends  at  the  rate  of  10 
per  cent;  per  annnm,  payable  semlaimnally, 
continued  to  be  paid  on  said  stock  down  to 
and  Inelodlng  July  1,  1888,  nine  years  from 
the  date  of  the  execution  of  said  bond,  but 
that  Welcome  Whipple,  having  sold  said 
stock,  never  received  any  of  such  dividends. 
The  condlttoa  of  the  bond  as  reformed  covers 
two  obllgattons:  One  to  pay  to  the  complain- 
ant "all  the  interest  which  shall  or  may  ac- 
cme  on  the  afbresald  one  hundred  and  thir- 
ty shares,  over  and  above  six  per  centum, 
after  payment  of  the  mortgage  debt,  tot  and 
during  the  period  of  nine  years  from  the  date 
of  this  Instrument";  and  the  other  "to  trans- 
fer to  said  Ellzabetii  H.  Whipple,  her  heirs  or 
nsiigus,  all  or  such  number  of  said  one  hun- 
dred and  thirty  shares  of  said  capital  stock 
as  the  said  Ellisabeth  H.  Whipple,  her  heirs 
or  assigns,  shall  request  to  have  transferred, 
and  at  their  par  value,  and  within  nine  years 
of  tiie  date  of  this  instrument"  The  com- 
plainant contends  that  the  consideration  for 
the  transfer  of  her  30  shares  of  stock,  which 
were  her  own  property,  and  in  no  way  liable 
for  the  debts  of  her  husband,  was  that  for  a 
period  of  nine  years  she  should  have  the  ex- 
cess of  dividends  over  6  per  cent,  which 
would  not  only  pay  her  mortgage  debt  but 
leave  her  a  surplus  for  the  stock,  if  the  rental 
of  the  railroad  was  kept  up.  She  therefore 
claims  that  this  first  condition  of  the  bond 
was  a  substantive  agreement  In  her  favor, 
distinct  from  her  option  to  redeem  the  stock 
If  she  was  able  to  do  so.  The  defendant  re- 
lies on  the  finding  in  the  former  suit,  which 
is  set  up  by  a  special  plea  in  bar  as  res  ad- 
judicata. 

That  the  findings  of  the  Jury  on  the  issues 
in  equity  are  not  of  themselves  a  bar  is  evi- 
dent from  the  fact  that  an  estoppel  does  not 


arise  from  the  verdict  alone,  but  from  the 
Judgment  of  the  court  based  upon  the  verdict 
Hiiwkes  V.  Truesdale,  98  Mass.  667.  In  Al- 
len V.  Blunt  3  Story,  742,  Fed.  Oaa.  No.  216. 
Mr.  Justice  Story  said:  "In  a  court  of  equity 
the  verdict  Independent  of  the  adoption  and 
sanction  of  It  by  the  court  can  establish  noth- 
ing in  the  case."  Pub.  St  c  192,  t  9.  in  force 
when  the  issues  is  equity  were  tried,  provid- 
ed: "The  verdict  of  the  Jury  upon  the  ques- 
tions of  fact  Involved  in  the  Issues  submitted 
to  them  shall  be  conclusive  thereupon,  unless 
set  aside  by  the  court  for  cause  and  a  new 
trial  granted  upon  such,  or  amended  or  other 
Issues  to  be  framed  by  said  court"  As  no 
reference  to  the  finding  about  the  sale  of  the 
stock  was  made  in  the  decree,  and  no  new 
trial  granted  upon  It  the  Inference  Is  that  it 
was  set  aside  for  cause;  and  an  apparent 
cause  Is  that  it  was  not  matn-Ial  to  the  issue 
of  the  bill,  which  was  simtdy  a  bill  to  reform 
the  bond,  with  the  relief  incidental  thereto. 
The  court  not  only  did  not  sanction  or  adopt 
the  finding  In  Its  decree,  but  it  expressly  nega- 
tived the  conclusiveness  thereof  by  providing 
that  the  decree  should  be  "without  prejudice" 
to  a  suit  for  the  cause  of  action  here  set  out 
This  was  within  the  province  of  the  court  if 
the  finding  was  upon  an  immaterial  issue.  As 
said  in  Iteynolds  v.  Hennessey,  17  H.  L  168, 
20  Aa.  307,  23  Atl.  639:  "The  Intention  and 
eHect  of  such  a  reservation  in  a  decree  are, 
by  eapress  terms,  to  prevent  It  from  operating 
as  a  bar  to  another  suit"  The  finding,  there- 
fore, is  not  an  estoppel  In  this  action. 

The  only  other  plea  Is  that  of  perform- 
ance of  the  conditions  of  the  bond.  The 
plea  Is  not  sustained  by  the  facts  before  us, 
unless,  as  the  defendant  assumes,  we  are  to 
take  the  finding  of  the  Jury  as  a  conclusive 
settlement  of  the  fact  that  Mrs.  Glidden 
directed  the  sale  of  the  8l»ck,  whereby  Wel- 
come Whipple  became  excused  from  farther 
performance  of  the  condition.  To  do  this, 
however,  would  not  only,  under  another 
form,  turn  tbe  mere  finding  of  the  Jury  Into 
an  estoppel,  contrary  to  the  rule  above  stat 
ed,  bat  It  would  also  nullify  the  decree  of 
the  court  that  such  decree  was  entered  with- 
out prejudice  to  the  respondent  to  bring  sucii 
a  suit  upon  the  bond.  It  would  also  be  con- 
trary to  Wdcome  Whipple's  understsnding 
of  the  contract  as  evidenced  by  his  bill 
wherein  he  offered  to  return  the  stock,  and 
to  account  for  the  dividends  in  excess  of  6 
per  cent  Doubtless  the  court  held  that  sncb 
an  accounting  was  not  Inddental  to  a  bill 
to  reform  the  bond,  and  so  entered  the  de- 
cree without  prejudice.  The  evidence  In  the 
bill  In  equity  is  not  before  us,  and  vre  have 
no  means  of  knowing  upon  what  ground  the 
decree  was  based,  otherwise  than  by  an  In- 
spectioD  of  tbe  record.  If  the  direction  to 
sell  was  to  be  conclusive,  the  court  should 
have  entered  a  decree  canceling  the  bond. 
Instead  of  reforming  It  If  It  could  properl; 
have  found  that  there  bad  been  fun  per- 
formance of    Uie   bond,    the   lame   decree 
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iliould  have  been  entered.    Bnt,  If  nothing 
jvas  before  the  court  except  the  reformation 
>f  the  bond,  then  these  other  matters  were 
>iitside  of  the  suit,  and  can  hare  no  validity 
>r  force.    By  the  agreed  statement  (^  facts 
Lxi  this  case  the  record  in  the  original  anit 
>ii  the  bond,  which  we  understand  to  mean 
tbe  papers  in  that  case,  is  made  a  part  of 
tlie   agreed  statement  of  facts.    Among  the 
papers  Is  a  deposition  by  Welcome  Whipple, 
tAken  in  July,  1883,  after  the  sale  of  the 
stock  by  him,  in  which  is  this  question  and 
answer:     "Interrogatory   42:    Why   did    you 
Bell  said  shares  of  stock?    I  was  advised  by 
James  Ray,  brother  of  Joseph,  and  also  pres- 
ident of  the  R.  R.  Co.,  that  if  I  held  the 
stock  It  would  depreciate  in  value,  and  other 
persons  told  me  to  sell  it  to  prevent  loss. 
Kverybody  I  knew  who  held   stock  in  the 
company,  except  the  Rays,  and  Mrs.  Whipple 
did  not  forbid  me  to  sell  It,  as  she  ought  to, 
BO  I  sold  it    It  would  have  helped  me  might- 
ily  if  she   (Mrs.   Whipple)   had   been   frank 
with  me,  and  I  wished  before  I  got  home  I 
bad  not  sold  it;    but  still  I  was  bound  to 
Lizzie  for  the  interest  over  and  above  six 
per  cent,  and  I  said  I  would  not  go  back 
on  the  agreement  about  the  interest  though 
I  had  sold  the  stock.    I  had  no  business  to 
have  sold  It  till   the  nine   years  were   up, 
-without  her  consent"    Re  said  that  he  sold 
the  stock  at  par.    In  answer  to  Interrogatory 
113,  he  testified  as  follows:    "How  do  you 
expect  and  Intend  to  pay  Elizabeth  H.  Whip- 
ple any  dividend  which  may  hereafter  ac- 
crue in  excess  of  six  per  cent  specified  in 
said  bond.  If  any  should  hereafter  accrue? 
I  don't  expect  to  pay  her  till  I  get  my  pay. 
I  calculate  that  there  is  eleven  hundred  dol- 
lars due  me  now  on  account  of  back  Inter- 
est   When  dividends  are  paid  that  would 
be  enough  to  make  up  the  back  interest  and 
give  something  due  to  Elizabeth,  I  shall  be 
nble  to  pay  them;    Just  how  I  cannot  say 
now,  but  I  have  always  been  able  to  live  trp 
to  my  agreements,  and  mean  to  now,  and 
shall   do    so   if   this   suit   is    witfadrawn." 
From  the  date  of  the  citation  for  this  depo- 
sition, it  must  have  been  taken  for  another 
■case,  but  finding  it  with  the  case  2,S65,  we 
assume  that  it  was  used  In  that  case.    We 
do  not  refer  to  it  as  establishing  the  fact 
but  as  a  document  throwing  light  upon  the 
decree  entered  by  the  court    It  tends  to 
show  that  Welcome  Whipple  recognized  a 
liability  to  account  for  the  dividends  on  the 
stock  for  the  term  of  nine  years,  and  if  his 
testimony  was  the  same  in  the  equtty  suit 
In  this  respect  and  in  regard  to  Mrs.  Whip- 
ple's consent  to  the  sale  of  the  stock,  the 
court  may  well  have  rejected  the  finding  of 
the  Jury  as  one  against  the  evidence.    In 
any  view  of  the  case,  however,  we  are  boimd 
to  assume  that  the  court  acted  rightly,  and 
as  the  decree,  drawn  by  the  court,  and  not 
by  counsel,  makes  no  reference  to  the  find- 
ing set  up  by  the  defendant  In  this  case,  w« 
cannot  regard  It  as  showing  either  an  estop- 


I  pel,  or  a  performance  of  the  condition  of  the 
bond.  The  cases  relied  on  by  the  defend- 
ant to  show  that  the  finding  of  the  Jury  is 
conclusive  are  quite  different  from  the  ques- 
tion here  presented.  Tlerney  v.  Claflin,  16 
R.  I.  220,  2  AU.  762,  was  a  petition  by  the 
complainants  for  a  new  trial  of  issues  which 
had  been  tried  before  a  Jury.  The  court 
did  not  discuss  the  effect  of  a  finding  not 
embodied  in  a  decree,  but  simply  the  ques- 
tion whether  the  verdict  was  against  the  evi- 
dence. The  court  found  the  evidence  doubt- 
ful, and  said:  "If  the  Jury  had  given  a  v«v 
dlct  against  Claflln,  we  should  doubtless 
have  accepted  it;  but  still  we  are  not  con- 
vinced that  a  verdict  for  him  is  so  clearly 
erroneous  that  we  ought  to  set  It  aside." 
In  Peckham  v.  Armstrong,  20  R.  I.  639,  40 
Atl.  419,  a  motion  was  made  to  enter  a  de- 
cree upon  Issues  found.  The  court  said  that 
the  burden  was  upon  the  party  objecting  to 
the  decree  to  satisfy  the  court  that  the  find- 
ings of  the  Jury  were  against  the  evidence. 
Nothing  of  the  kind  was  shown,  and  conse- 
quently the  complainant  was  entitled  to  the 
entry  of  his  decree.  The  burden  being  upon 
the  defendant,  under  his  plea,  to  prove  per- 
foi-mance  (Douglas  v.  Hennessey,  15  R.  I. 
272,  S  Atl.  218,  7  Atl.  1,  10  Atl.  683),  the 
plaintiff  makes  a  prima  facte  case,  and  Is 
entitled  to  Judgment  for  the  penal  sum  of 
the  bond.  The  amount  for  which  execution 
may  issue  is  reserved  to  the  chancerization 
of  the  bond,  under  Gen.  LawSk  c.  246,  {{  2,  4. 

TIUilNOHAST,  J..  dlBMnta. 
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(Supreme  Court  of  Rhode  Island.    July  81, 

IMl.) 

NBW   TRIAIr-POWBJR  TO  GRANT  ON   WSIOHT 

OF  EVIDBNCB— CONSTITUTIONAL,  I.AW 

—DUB  PROCESS  OF  ULW. 

1.  The  granting  of  a  new  trial  on  the  ground 
that  the  verdict  is  against  the  evidence,  without 
reciuiriirg  the  trial  jadKe  to  first  pass  on  that 
qnestlon,  or  to  ait  with  the  court  considering 
ue  aaflK,  Is  not  violative  of  the  conistitatioDiU 
prohibition  against  depriving  persons  of  prop- 
erty "withont  due  process  of  law." 

2.  Oonat  art.  1,  S  10,  giving  the  right  of  trial 
liy  Jnry,  and  aection  15,  prorlding  that  the  right 
of  trial  bj  jnry  shall  remain  Inviolate,  are 
not  violBted  by  the  supreme  court  granting  a 
new  trial  in  a  civil  case,  when,  in  its  opinion, 
the  verdict  b  againat  tlie  weight  of  tlie  evi- 
dence. 

Action  by  Thomas  Oann  against  the  Union 
Railroad  Company.  Judgment  in  favor  of 
the  plaintiir,  and  the  defendant  moves  for 
new  frtal.    Denied. 

Charles  K.  Gorman,  for  plaintiff.  David 
S.  Baker,  for  defendant 

ROGERS,  J.  TMs  suit  Is  trespass  on  the 
case  for  negligence,  brought  in  the  common 
pleas  division,  wherein,  upon  a  Jury  trial, 
the  plaintiff  olytatned  a  verdict  against  the 
defendant  for  110.000,  and  thereupon  the  de- 
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fendant  brought  It  to  this  division  on  a  pe- 
tition for  a  new  trial  on  the  ground,  among 
others,  that  the  verdict  was  against  the  law 
and  the  evidence,  and  the  weight  thereof. 
On  December  28,  1900,  this  division  filed  Its 
opinion,  granting  the  petition  on  the  ground 
that  the  verdict  was  against  the  weight  of 
the  evidence.  See  22  B,  I.  321,  47  AU.  888. 
On  the  same  day,  to  wit,  December  28,  1900, 
the  plaintiff  moved  that  this  division  dismiss 
the  defendant's  petition  for  a  new  trial,  and 
direct  the  common  pleas  division  to  enter 
judgment  on  the  verdict  of  the  Jury  In  said 
action:  "First.  Because  the  record  in  said 
case  shows  that  to  grant  a  new  trial  on  the 
grounds  therein  set  forth  would  be  in  viola- 
tion of  the  constitution  of  Rhode  Island, 
and  also  of  the  constitution  of  the  United 
States,  to  wit,  of  the  fourteenth  amendment 
to  said  constitution  of  the  United  States, 
wherein  it  is  provided  that  no  state  shall 
'deprive  any  person  of  life,  liberty  or  prop- 
erty, without  due  process  of  law.'  Second. 
Because  the  court,  in  its  opinion,  has  'grant- 
ed the  defendant's  petition  for  a  new  trial'  on 
grounds  which  the  record  shows  deprive 
the  plaintiff  of  bis  right  to  a  trial  by  Jury 
and  of  his  property  'without  due  process  of 
law.* "  Five  days  later  the  plaintiff  filed  a 
motion  for  leave  to  reargue  the  petition  for 
a  new  trial,  wblcb  motion  was  heard  by 
three  Judges  on  grounds  other  than  consti- 
tutional, and  was  denied  in  an  opinion  filed 
April  10, 1901.  See  22  R.  I.  579.  48  Ati.  1045. 
The  court  retained  the  plaintiff's  motion  to 
dismiss  on  constitutional  grounds  until  after 
it  had  finally  passed  upon  the  petition  for  a 
new  trial  on  other  than  constitutional 
grounds,  retaining  the  constitutional  ques- 
tion for  hearing  and  determination  under 
that  clause  of  Gen.  Laws  R.  I.  c.  222,  {  3, 
which  reads  as  follows,  viz.:  "That  when- 
ever practicable  as  many  more  than  three 
as  possible  of  all  the  Justices  of  the  supreme 
court  shall  sit  in  the  appellate  division  in 
the  hearing  and  determination  of  such  con- 
stitutional questions."  Accordingly,  the 
plaintiff's  motion  to  dismiss  on  constitutional 
grounds  was  heard  at  length  before  six 
Judges  on  June  8,  1901.  The  provisions  of 
the  constitution  of  Rhode  Island,  which  went 
into  operation  on  the  first  Tuesday  of  May, 
1843,  relating  to  Juries,  are  sections  10  and 
15  of  article  1,  and  are  as  follows,  viz.: 

"Sec.  10.  In  all  criminal  prosecutions  the 
accused  shall  enjoy  the  right  to  a  speedy  and 
public  trial  by  an  impartial  Jury,  to  be  In- 
formed of  the  nature  and  cause  of  the  accu- 
sation, to  be  confronted  with  the  witnesses 
against  him,  to  have  compulsory  process  for 
obtaining  them  in  his  favor,  to  have  the  as- 
sistance of  counsel  In  his  defense,  and  shall 
be  at  liberty  to  speali  for  himself;  nor  shall 
he  be  deprived  of  life,  liberty,  or  property, 
unless  by  the  Judgment  of  his  peers,  or  the 
law  of  the  land." 

"Sec.  15.  The  right  of  trial  by  jury  shall 
remain  inviolate." 


Tbe  last  clause  of  article  1.  S  10.  of  «■ 
state  constitution,  though  grammatically  - 
seems  to  apply  only  in  favor  of  persons  k- 
cused  of  crime,  has  been  held  to  apply  to  €. 
persons,  whether  accused  of  crime  or  net 
Reynolds  v.  BandaU,  12  B.  I.  522,  526.    Ar- 
ticle 1,  {  15,  means  simply  that  in  those  pro- 
ceedings In  which  a  right  to  f  iai  by  jni; 
existed  at  the  time  of  the  adoption  of  tb« 
constitution  the  right  shall  still    conticc-: 
the  constitution  requbrlng  tbe  cons^-ati"- 
not  an  extension,  of  the  right  of  Jury  tru- 
CrandaU  v.  James,  6  R.  1. 144. 1-48;   Mathev^- 
V.  Tripp,  12  R.  I.  256,  258;   Bishop  v.  TriK 
15  R.  I.  466,  460,  8  Ati.  692;   MerrlU  v.  Bow.- 
er,  20  R.  I.  226,  228,  38  AtL  114;    In  re  N^ 
ragansett  Indians,  20  R.  I.  715.  766.  40  A: 
347.     The  provision   of   the  statute   ntd  • 
whlcb  the  petition  for  a  new  trial  is  broogi : 
is  Gen.  Laws  R.  L  c.  251,  {  5.  which  is  > 
part  as  follows,  viz.:     "Either   party  to  i 
civil  suit,  or  suit  In  form  dvll,  commeoiv: 
In  the  common  pleas  division,     *     •    •   tf 
he  deem  lilmself  aggrieved  by  any  directiuL 
ruling  or  decision  of  such  dirlsion  In  la; 
matter  of  law  raised  by  tbe  pleadings.  >: 
apparent  upon  or  brought  upon  tbe  recic' 
by  a  statement  of  the  ruling^,  or  of  tbe  e>> 
dence  and  the  rulings  thereon,  or,  if  tbe  cav 
has  been  tried  by  a  Jury,  deem  himsoif  o- 
titled  to  a  new  trial  for  reasons  for  which  s 
new  trial  is  usually  granted  at  common  lav, 
*    *    *    shall  be  entiUed  In  any  such  casa 
to  have  his  petition  for  a  new  trial     •    »   • 
heard  before  and  decided  by  the  appellaK 
division  of  the  supreme  court  upon  compl.T- 
ing  with  the  following  course  of  procednrf." 
The  infiuence  of  the  law  of  England  oi^c 
this  state  has  been  ever  present  since  ear'.r 
colonial  days.    In  tbe  Royal  Charter  of  lOir 
the  power  to  make  laws  granted  tberesr- 
der  was  "so  as  such  laws,  ordinances  aac 
constitutions,  so  made,  be  not  contrary  aD<5 
repugnant  unto,  -but,   as  near  as   may  t-? 
agreeable  to  the  laws  of  this  our  realm  of 
England,  considering  the  nature  and  cons- 
tution  of  the  place  and  people  there."    TtiC 
by  Jury  was  early  established  here,  and  :c 
October,  1677,  the  general  assembly  enr.c;- 
ed  that  "either  the  plaintiff  or  defendao: 
shall  eacb  of  tbem  have  liberty  of  one  r?- 
bearing  if  either  of  them  desire  it  and  l; 
more."     The  person  desiring  the  rebearinj 
had  to  give  bond   and  pay  costs,   and.  :i 
the  words  of  the  statute,  "this  cost  not  f 
be  recoverable  again  except  ye  Jury  sec  ?.•«•'. 
cause  to  give  it"     Pub.  Laws  R.   I.  (nrw- 
1705)  26.     By  act  of  the  general  asaemblr 
passed  In  May,  1680,  it  was  provided  that 
if  either  plaintiff  or  defendant  be  aggrieTed 
aftw  Judgment  entered  in  court  upon  review, 
be  might  appeal  to  tbe  next  general  assen- 
bly.     Id.  32.     Various  modifications  of  ti* 
statute  relating  to  jury  trials   took   plan 
from  time  to  time  until.  In  1843,  when  oar 
state   constitution   went  into   operatioa  a 
litigant  could  obtain  at  least  two  Jury  trials. 
In  the  language  of  Dorf^  C.  J„  in  Mathewi 
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r.  Tripp.  12  B.  I.  266,  257:    "At  the  time  of 

:be  adoption  of  the  conBtitutlon,  the  supreme 
■curt,  or,  as  It  was  then  called,  the  supreme 
udlclal  court,  had  only  appellate  Jurlsdlc- 
ion  In  civil  Jury  cases,  original  Jurisdiction 
)elnK  conferred  In  1817.  Previously  the 
:ourse  of  procedure  was  to  commence  the 
Lctlon,  If  the  amount  Involved  exceeded 
wenty  dollars.  In  the  court  of  common  pleas, 
ind  for  either  party  aggrieved  by  the  Judg- 
nent  to  appeal  to  the  supreme  Judicial  court. 
There  was  thus  opportunity  for  two  Jury 
rials,— one  In  the  court  of  common  pleas, 
ind  the  other  In  the  supreme  Judicial  court; 
rat  it  was  in  the  power  of  either  party  to 
irevent  the  Jury  trial  In  the  court  of  com- 
Qon  pleas  by  submitting  to  Judgment  and 
aklng  an  appeaL  Bven  this,  however,  did 
lot  exhaust  the  privilege  of  jury  trial;  for 
ither  party  aggrieved  by  the  Judgment  of 
he  supreme  Judicial  court  was  entitled  with- 
n  one  year  to  review  the  same,  'and  have 
ine  trial  more  in  the  same  court'  Dig.  1822, 
I.  133.  There  was  no  further  trial  except 
or  cause.  Trial  by  review  was  abolished 
•y  the  revision  of  1844,  aft^  the  adoption 
f  the  constitution."  At  the  time  our  state 
onstltutlon  went  Into  operation,  section  5 
t  "An  act  to  establish  a  supreme  Judicial 
ourt"  was  in  full  force,  which  gave  that 
ourt  the  jxtwer  to  grant  new  trials  In  cases 
[ecided  therein  or  In  any  court  of  common 
ileas  for  various  reasons  specified;  and  said 
ection  contained  this  clause,  viz.:  "And  the 
aid  court  shall  also  have  power  to  grant 
lew  trials  In  cases  where  there  has  been  a 
rial  by  Jury,  for  reasons  for  which  new 
rials  have  been  usually  granted  at  common 
iiw."  Dig.  1822,  p.  109. 
It  Is  clear  that  our  ancestors  prior  to  our 
resent  state  constitution  found  trial  by  Jury 
0  fallible  that  it  was  necessary  to  provide 
i>r  more  than  one  trial.  In  England,  as  well 
s  in  the  older  states  of  America,  200  years 
go,  trial  by  Jury  was  in  a  state  of  evolution, 
'he  old  law  of  attaints  against  a  Jury  as  a 
leans  of  reversing  a  verdict  against  the  evl- 
ence  was  apparently  obsolete,  both  in  E3ng- 
mcl  and  in  this  country,  before  the  Amer- 
:an  Uerolutlon.  Note  to  Ervlng  v.  Cradock, 
lulncy,  500,  by  Horace  (Mr.  Justice)  Gray. 
!r  William  Blackstone,  writing  In  or  about 
765  (3  Bl.  Comm.  [Chltty's  Ed.]  888-892), 
ays:  "Formerly  the  principal  remedy  for 
eversal  of  a  verdict  unduly  given  was  by 
rrit  of  attaint.  *  *  •  But  such  a  remedy 
s  this  laid  the  Injured  party  under  an  in- 
uperable  hardship  by  making  a  conviction  of 
bo  Jurors  for  perjury  the  condition  of  his  re- 
res8.  The  Judges  saw  this,  and  thef«fore 
ery  early,  even  upon  writs  of  assise,  they  de- 
ised  a  great  variety  of  distinctions  by  which 
n  attaint  might  be  avoided,  and  the  verdict 
et  to  rights  In  a  more  temperate  and  dis- 
«ssionate  method.  •  •  •  When  after- 
wards attaints,  by  several  statutes,  were 
Qore  universally  extended,  the  Judges  fre- 
aently,  evm  for  tbe  misbehavior  of  Jury- 


men, instead  of  prosecuting  tbe  writ  of  at- 
taint, awarded  a  second  trial;  and  subsequent 
resolutions,  for  more  than  a  century  past, 
have  BO  amplified  tbe  benefit  of  this  remedy 
that  the  attaint  is  now  as  obsolete  as  the  trial 
of  battle  which  it  succeeded,  and  we  shall 
probably  see  the  revival  of  the  one  as  soon  as 
the  revival  of  the  other.  •  •  •  If  every 
verdict  was  final  in  the  first  instance,  it 
would  tend  to  destroy  this  valuable  method 
of  trial,  and  would  drive  away  all  causes  of 
consequence  to  be  decided  according  to  the 
forms  of  the  imperial  law,  upon  depositions  In 
writing,  which  might  be  reviewed  in  a  course 
of  appeal.  •  •  •  The  Jury  are  to  give 
their  opinion  Instanter;  that  Is,  before  they 
separate,  eat,  or  drink.  And  under  these  cir- 
cumstances the  most  intelligent  and  best-ln- 
teutloned  men  may  bring  in  a  verdict  which 
the}'  themselves,  upon  cool  deliberation, 
would  wish  to  reserve.  Next  to  doing  right, 
the  great  object  in  the  administration  of  pub- 
lic Justice  should  be  to  give  public  satisfac- 
tion. If  the  verdict  be  liable  to  many  objec- 
tions and  doubts  in  the  opinion  of  his  coun- 
sel, or  even  In  the  opinion  of  bystanders,  no 
party  would  go  away  satisfied  unless  he  had 
a  prospect  of  reviewing  it  Such  doubts 
would,  with  him,  be  decisive.  He  would  ar- 
raign the  determination  as  manifestly  unjust, 
and  abhor  a  tribunal  which  he  Imagined  had 
done  him  an  injury  without  a  possibility  of 
redress.  Granting  a  new  trial,  under  proper 
regulations,  cures  all  these  inconveniences, 
and  at  the  same  time  preserves  entire  and 
renders  perfect  that  most  excellent  method  of 
decision  which  is  the  glory  of  the  E<ngllsh 
law.  A  new  trial  Is  a  rehearing  of  the  cause 
before  another  Jury,  but  with  as  little  preju- 
dice to  either  party  as  if  it  bad  never  been 
beard  before.  •  •  •  Nor  is  it  granted 
where  the  scales  of  evidence  hang  nearly 
e<;uaL  That  which  leans  against  the  former 
verdict  ought  always  very  strongly  to  pre- 
ponderate." Bright  V.  E!ynon,  1  Burrows,  390, 
decided  in  the  king's  bench  In  1757,  was  a 
motion  for  a  new  trial,  upon  which  the  Judges 
gave  their  opinion,  granting  the  new  trial, 
seriatim.  Lord  Mansfield,  Inter  alia,  said 
(page  303):  "Trials  by  Jury  in  civil  causes 
could  not  subsist  now  without  power  some- 
where to  grant  new  trials.  If  an  erroneous 
Judgment  be  given  in  point  of  law,  there  are 
ninny  ways  to  review  and  set  it  right  Where 
a  court  Judges  of  fact  upon  depositions  in 
writing,  their  sentence  or  decree  may,  many 
ways,  be  reviewed,  and  set  right  But  a  gen- 
eral verdict  can  only  be  set  right  by  a  new 
tiial.  which  Is  no  more  than  having  tbe 
cause  more  deliberately  considered  by  anoth- 
er Jury,  where  there  is  a  reasonable  doubt  or 
perhaps  a  certainty,  that  Justice  has  not  been 
done.  The  writ  of  attaint  is  now  a  mere 
sound  In  every  case.  In  many  it  does  not 
pretend  to  be  a  remedy.  There  are  numerous 
causes  of  false  verdicts  without  corruption  or 
bad  Intention  of  the  Jurors.  They  may  have 
beard  too  much  of  the  matter  before  the  trial,. 
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and  Imbibed  prejudices  witiiout  knowing  It; 
tiie  cause  may  be  Intricate;  the  examination 
may  be  so  long  aa  to  distract  and  confound 
their  attention.  •  •  •  If  unjust  verdicts, 
obtained  under  these  and  a  thousand  like  dr- 
dumstances,  were  to  be  conclusive  foreva:,  the 
'determination  of  civil  property  In  this  method  ' 
«f  trial  would  be  very  precarious  and  unsatls- 
Cactory.  It  is  absolutely  necessary  to  Justice 
that  there  should,  upon  many  occasions,  be 
o^fportunitles  of  reconsidering  the  cause  by  a 
new  trial.  •  •  *  It  Is  not  true  'that  no 
'  n«w  trials  were  granted  before  1655,'  as  has 
Ihien  said  from  Style,  460."  After  r^erring 
to  glade's  Case,  which  was  in  184S,  reported 
in  Style,  138,  and  to  Wood  v.  Gunston  (1656) 
Style,  406,  Lord  Mansfield  proceeds:  "Tbe 
TODSon  why  this  matter  cannot  be  traced  fur- 
'  ther  back  Is  that  the  old  report  books  do  not 
give  any  accounts  of  determinations  made 
by  the  court  upon  motions.'  Indeed,  for  a 
good  while  after  this  time  the  granting  of 
'  new  trials  was  bolden  to  a  degree  of  strictness 
so  intolerable  that  it  drove  the  parties  Into  a 
«ocrt  of  equity,  to  have,  in  effect,  a  new  trial 
At  law  of  a  mere  legal  question,  because  the 
^wrdlct,  In  Justice,  under  aJl  the  clrcumstan- 
«es,  ought  not  to  conclude;  and  many  bills 
bavc  been  retained  upon  this  ground,  and  the 
<ine8tlon  tried  over  again  at  law,  under  the 
.Erection  of  a  court  of  equity.  And  therefore 
■ot  late  years  the  courts  of  law  have  gone 
more  liberally  into  the  granting  of  new  trials, 
According  to  the  circumstances  of  the  respec- 
tive cases.  And  the  rule  laid  down  by  Lord 
Fnrtoer  in  the  case  of  Reg.  v.  Corporation  of 
Helston,  10  Mod.  202,  seems  to  be  the  best 
.geoBVol  mie  that  can  be  laid  down  upon  this 
•avtiiect,  viz.  *doing  Justice  to  the  party';  or, 
in  other  words,  'attaining  tbe  Justice  of  the 
4iiiie.'  The  reasons  for  granting  a  new  trial 
fBUBt  be  collected  from  the  whole  evidence; 
ABd  from  the  nature  of  the  case  considered 
under  all  the  circumstances."  Mr.  Justice 
Oenlson,  concurring,  added  "that  It  would  be 
difficult,  perhaps,  to  fix  an  absolutely  general 
nile  about  granting  new  trials  without  mak- 
ing so  many  exceptions  to  it  as  might  rather 
t^id  to  darken  the  matter  than  to  explain  It; 
Imt  tbe  granting  a  new  trial  or  refusing  It 
innst  depend  upon  the  legal  discretion  of  the 
eonrt,  gnided  by  tbe  nature  and  circumstan- 
am  of  the  particular  case,  and  directed  with 
A  view  to  the  attainment  of  Justice."  Mr. 
Jnstioe  Poster  agreed  to  the  propriety  of 
vrtaat  had  been  said  as  to  sncb  cases  In  which 
the  Juries  give  verdicts  against  evidence,  and 
«ven  as  to  cases  where  there  may  be  a  con- 
■trarlety  of  evidence;  but  the  evidence  upon 
the  whole,  In  point  of  probability,  greatly  pre- 
ponderates against  the  verdict  (which,  de- 
pending on  a  variety  of  drcumstauces,  is 
matter  of  legal  discretion,  and  cannot  be 
Intongbt  under  any  general  rule);  but  In  all 
'Caaes  where  the  evidence  la  nearly  In  equili- 
tKio  he  declared  he  should  always  think  hlm- 
aelf  bound  to  have  regard  to  the  finding  of 
:  tin  iwejf  for  '^d  qnestionem  factl  respondent 


Juratores."    Other  cases  in  vlilch  new  trtsif 
were  granted  In  Elngland  prior  to  tbe  Amer: 
can  Revolution  are  Berks  v.  Mason,    Saver. 
201.  decided  In  1756;  Gtoodtltle  v.  Ciayton  fiL 
1758)  4  Burrows.  2224;    and  Norrto  t.   Free- 
man (in  1760)  3  Wlls.  38.    In  Marsli  ▼.  Bow- 
er, 2  W.  Bl.  851.  beard  in  1773.   the  acdoa 
was  for  words  spoken,  and  tbe  words   were 
fnlly  proved  on  the  trial,  bat  the  Jury  taaai 
for  the  defendant     The  court  refused  a  new 
trial  solely  on  tbe  ground  of  triviality,  de- 
claring 'that  they  would  not  graxit   a  new 
trial  for  the  sake  of  sixpence  damages,  ic 
mercy  to  the  plainttfl  as  well  as  the  defend- 
ant."   The  authorities  above  cited  satisfy  ns 
tliat  at  the  time  of  the  separatioa  of  tbe 
American  colonies  from  tbe  motho:  conotiy 
the  common  law  of  Bngland  authorized  tbe 
granting  of  a  new  Jury  trial  In  a  premier  case 
on  the  ground  that  the  former   verdict  wa.< 
against  the  weight  of  the  evidence.     In  tlu- 
state  the  decisions  of  this  court,  as  well  those 
denying  as  those  grrantlng  a  new  trial.  lee^ 
ogiiize  that  the  granting  of  a  new  trial  npos 
a  strong  preponderanee  of  testimony  has  been 
the  long-established  nde.     See  Jotanaon    t. 
Blancbard,  6  R.  I.  24;  Patton  ▼.  MannfactEr- 
ing  Co.,  11  K.  L  18S;  Watson  t.  Tripp,  u  B. 
L   08,    lOS,    S8   Am.    Rep.   420;     Ctaafee  v. 
Sprague,  16  R.  I.  US,  23  AtL  llO;    Sweet  v. 
Wood,  18  B.  L  386^  28  Aa  835;  Lake  v.  Wea- 
ver, 20  R.  L  46,  37  AtL  302.     Kor  a  laree 
number  of  cases   in  o&er  states   npon  tbe 
proposition  tbat,  wlien  a  verdict  is  elearir 
against  the  weight  of  the  evidence,  It  is  tbe 
dul7  of  the  court  to  set  It  aside,  and  order  a 
new  trial,  see  16  Am.  ft  £ng.  Enc.  Law  (Ut 
Bd.)  064,  note  7. 

The  plaintiff  in  the  case  at  bar  eonteadi 
that  it  was  an  essential  provision  of  tbe 
common  law  that  motions  for  new  triab 
should  be  addressed  to  the  trial  coort.  One 
Judge,  however,  as  we  oadeistand  it,  went 
upon  circuit,  and  the  Judeea  In  Imnc  sat  up- 
on motions  for  a  new  trial;  aad,  thon^  tlie 
opinion  of  the  Judge  that  sat  on  the  Jar? 
trial  was  listened  to  with  much  respect,  yet 
It  was  not  final;  otlierwise,  there  would  bare 
been  no  reason  for  tbe  others  sitting  and  go- 
ing through  the  idle  twrn  of  eacpreealng  tiieir 
opinion  as  tfaey  were  wont  to  do.  Refers 
ence  to  the  old  cases  hereinbefore  cited  seem 
to  show  that  In  March  v.  Bower,  supra. 
the  report  of  tlie  c^  says,  "Lord  Mansfield, 
-who  tried  the  cause  on  the  borne  cirmzlt 
reported,"  etc.,  but  the  court  nnanimonsiT 
declared,"  etc.  In  tbis  state  the  general  as- 
sembly had  the  power  to  grant  a  new  trial 
for  a  long  time  preceding  tlie  adoption  of 
the  constitution.  Pub.  Laws  R.  I.  1798.  p 
170;  Pub.  Laws  R.  I.  1822,  p.  129.  What- 
ever effect  tlie  rtght  of  appeal  from  tlie 
coart  of  common  pleas'  to  the  supreme  court 
bad  In  practically  having  the  Jury  trial  be- 
fore the  same  tribunal  that  beard  the  peti- 
tion for  a  new  trial,  that  only  continued 
so  long  as  the  quorum  of  the  supreme  court 
to  try  Jury  cases  and  that  to  tn  petitions 
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for  a  new  trial  continued  the  eame.  In 
June,  18&2,  it  was  enacted  that  "from  and 
after  tlie  passage  of  this  act  any  one  Justice 
of  the  supreme  conrt  shall  be  a  quorum  of 
said  court  for  all  purposes  and  boslness 
whatever  except  for  the  trial  of  •  *  • 
petitions  for  new  trials,"  etc.  Fab.  Laws  R. 
I.  831.  As  the  supreme  court  bad  concur- 
rent Jurisdiction  with  the  court  of  common 
pleas  in  jury  cases  over  a  certain  amount 
involved,  and  appellate  Jurisdiction  In  Jury 
cases  commenced  in  the  common  pleas,  one 
Judj;e  in  the  supreme  court  was  a  quorum 
t<x  trying  such  Jury  cases,  in  whatever  court 
first  brought,  from  June,  1852,  down  to  1888, 
and  a  Judge  of  the  supreme  court  always 
held  the  common  pleas  court,  but  it  required 
two  Judges  of  the  supreme  court  to  consti- 
tute a  quorum  to  try  petitions  for  a  new 
trial,  it  alone  having  Jurisdiction  to  try  such 
petitions;  and  since  1803  three  Judges  are 
required  to  constitute  a  quorum  to  try  peti- 
tions for  a  new  trial.  In  16  Am.  &  Kng. 
Eac.  lAw  (Ist  Ed.)  618,  is  the  foUowlng 
statement,  viz.:  "In  the  absence  of  statute 
regulations,  the  general  rule  is  that  an  ap- 
plication for  a  new  trial  must  be  addressed 
to  the  court  in  which  the  cause  was  tried; 
and  under  circumstances  rendering  it  neces- 
sary It  may  be  made  to  the  Judge  who  pre- 
sided at  the  trial  during  vacation.  This  rule 
Is  particularly  applicable,  and  of  nearly  uni- 
versal application  In  case  of  motions  for 
new  trial  tac  errors  of  fact  Where  a  Judge 
dies,  or  goes  out  of  office,  however,  his  suc- 
cessor may  entertain  the  motion;  and,  where 
a  cause  has  been  transferred  from  one  dis- 
trict to  another  by  a  change  of  lines  w 
otherwise,  such  a  motion  may  be  heard  by 
tlie  proper  tribunal  In  the  new  district,  while 
power  to  entertain  such  motions  has  been 
-ctmferred  by  statute  in  many,  and  perhaps 
all,  of  the  states  upon  courts  other  titan 
those  in  which  the  trial  took  place,  in  cases 
and  under  circumstances  and  conditions  dif- 
fering greatly  in  the  different  states."  In  3 
Wat  New  Trials,  1214,  Is  this  statement, 
viz.:  "Notwithstanding,  however,  the  evi- 
dent want  of  qualification  of  the  appellate 
court  to  fomi  a  correct  opinion  as  to  the 
conformity  of  the  evidence  with  the  verdict 
In  this  country  it  is  generally  permitted  to 
exercise  a  discretion  in  the  premises."  Our 
statute  provides  that  a  new  trial  by  Jury 
may  be  granted  "for  reasons  for  which  a 
new  trial  is  usually  granted  by  conunon 
law,"  We  have  already  expressed  the  opin- 
ion that  the  verdict  t)elng  against  the 
-weight  of  the  evidence  was  a  common-law 
reason  at  the  time  of  the  adoption  of  our 
state  constitution;  but  while  reasons  are 
prescribed,  methods  of  procedure  are  not, 
and  it  seems  to  us  utterly  unreasonable  to 
try  to  stretch  the  application  of  the  word 
"reasons"  to  mettiods  of  procedure,  so  that 
in  the  lapse  of  years,  reaching,  it  may  be, 
to  centuries,  no  change,  or  development  or 
improTement  no  adaptation  to  altered  c<m- 


ditions  or  circumstances,  can  he  made  or 
permitted  without  making  unconstitutional 
the  very  same  reasons  that  are  still  being 
adhered  to.  Granting  a  new  trial  is  exer- 
cising a  discretioa,  and  with  us,  as  in  many 
other  states,  is  a  power  not  confided  to  a 
single  Justice.  The  exercise  of  that  discre- 
tion, when  depending  upon  the  weight  of  the 
evidence,  necessitates  some  knowledge  of  the 
evidence,  and  in  this  state  that  knowledge 
is  furnished  by  a  stenographic  report  of  the 
evidence,— questions,  answers,  and  rulings, — 
tj'pewrltten  out  at  length,  made  by  a  sworn 
officer  of  the  court  and  verified  by  ttie  al- 
lowance of  the  justice  presiding  at  the  Jury 
trial,  or.  If  that  be  nol  possible,  then  verified 
by  affidavit  In  this  way  all  the  Judges 
have  equal  opportunities  of  judging  of  the  ev- 
idence, and  are  not  dependent  upon  the  prej- 
udices or  peculiarities  of  any  one  man;  and, 
as  they  will  not  grant  a  new  trial  because 
of  the  verdict  tieiug  against  the  weight  of 
the  evidence,  unless  it  is  against  a  clear  and 
decided  preponderance  thereof,  if  they  have 
any  question  in  the  matter  they  will  invaria- 
bly sustain  the  verdict  Though  the  Justice 
presiding  at  a  Jury  trial  has  some  oppor- 
tunity, perliaps,  of  weighing  the  evidence, 
that  other  justice*  have  not  yet  be  is  also 
subjected  to  greater  probability  of  having 
prejudices  awakened;  m>  that  in  some  states 
the  disadvantage*  are  deemed  to  outweigh 
the  advantages  of  his  sitting  on  a  peti- 
tion for  a  new  trial,  and  in  this  state  it 
is  provided  by  statute  "that  no  justice  shall 
sit  in  the  trial  of  any  cause  *  *  *  in 
which  he  has  presided  in  any  inferior  court, 
or  in  any  case  in  which  the  ruling  or  act 
of  such  Justice  sitting  alone  or  with  a  jury 
is  the  subject  of  review,  except  by  consent 
of  all  the  parties."  Gen.  Laws  R.  I.  c.  221, 
t  4.  *Trial  by  Jury,"  said  Durfee,  C.  J., 
in  Mathews  v.  Tripp,  12  R.  L  258,  "is  a 
w<ell-known  kind  of  trial.  The  right  of  trial 
by  Jury,  as  secured  by  the  constitution,  Is, 
In  our  i^iuion,  slmiriy  the  right  to  that  kind 
of  trial.  And  the  right  remains  inviolate  so 
long  as  the  Jury  coutlnues  to  be  constituted 
substantially  as  the  jury  was  constituted 
when  the  constitution  was  adopted,  and  so 
long  as  all  such  cases  were  then  triable  by 
jury  continue  to  t>e  so  triable  without  any 
restrictions  or  conditions  which  materially 
hamper  or  burden  the  right"  "A  new 
trial,"  to  repeat  the  words  of  Sir  William 
TSlackstone,  hereinbefore  quoted,  "is  a  re- 
hearing of  the  caase  l>efore  anotber  jury, 
but  with  as  little  prejudice  to  either  party 
as  if  it  had  never  been  heard  before;"  while 
liord  Mansfield  said  In  Bright  v.  Eynon,  al- 
ready referred  to,  that  a  new  trial  "is  no 
more  than  having  the  cause  more  deliberate- 
ly considered  by  another  Jury,  where  there 
Is  a  reasonable  doubt,  or  perhaps  a  certainty, 
that  justice  has  not  been  done."  Would  the 
granting  of  a  petition  for  a  new  trial  in  this 
case  by  this  conrt  on  the  ground  that  the 
verdict  is  against  the  freight  of  the  evidence 
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be  against  "the  law  ot  the  land,"  aa  those 
words  are  used  in  our  state  constitution,  and 
would  it  violate  the  fourteenth  amendment 
of  the  constitution  of  the  United  States,  for 
being  "without  due  process  of  law"?  Refer- 
ring to  the  words  "the  law  of  the  land,"  as 
used  In  our  state  constitution,  Durfee,  G.  J., 
In  State  t.  Beswick,  13  R.  I.  211,  218,  43 
Am.  Kep.  26,  said:  "This  phrase  has  a  his- 
torical origin.  It  was  borrowed  from  Magna 
Charta,  and,  as  has  been  repeatedly  decided, 
means  the  same  as  'due  process  of  law.* " 
The  phrase  "due  process  of  law"  Is  found  in 
both  the  fifth  and  the  fourteenth  amend- 
ments of  the  constitution  of  the  United 
States.  In  the  fifth  amendment  the  provi- 
sion is  only  a  limitation  of  the  power  of  the 
general  government  It  has  no  application 
to  the  legislation  of  the  several  states.  See 
Liquors  of  Fltzpatrlck,  16  R.  I.  00,  63,  11 
Atl.  773;  State  v.  Manufacturing  Co.,  18  R. 
I.  16,  20,  25  AtL  246;  HalUnger  v.  Davis, 
146  U.  S.  314,  319,  13  Sup.  Ct  105,  36  L. 
Ed.  986.  In  the  fourteenth  amendment, 
however,  the  provision  is  extended  in  terms 
to  the  states.  The  definition  of  "due  process 
of  law"  given  by  Mr.  Justice  Edwards  In 
Westervelt  v.  Gregg,  12  N.  T.  202,  200,  62 
Am.  Dec.  160,  is  quoted  with  approval  by 
Judge  Cooley  in  his  work  on  Constitutional 
Limitations  (6th  Ed.)  433,  and  also  by  Dur- 
fee, C.  J.,  in  State  v.'  Beswick,  who  charac- 
terizes It  as  "not  only  concise,  but  very  ac- 
curate." "  'Due  process  of  law'  undoubtedly 
means,"  said  Edwards,  J.,  "in  the  due  course 
of  legal  proceedings,  according  to  those  rules 
and  forms  which  have  been  established  for 
the  protection  of  private  rights."  This  court 
said  in  Carr  v.  Brown,  20  R.  L  215,  218,  38 
AtL  9,  88  L.  R.  A.  294,  when  referring 
to  the  same  constitutional  provisions  that 
are  now  before  us,  speaking  through  TiUing- 
tiast,  J.,  delivering  the  opinion:  "What  Is 
due  process  of  law,  within  the  meaning  of 
constitutional  provisions  like  these,  has  been 
many  times  expounded  by  the  supreme  court 
of  the  United  States,  and  also  by  the  highest 
courts  of  the  various  states.  And  the  re- 
sults of  these  interpretations  may  be  briefly 
summed  up  by  saying  that  the  words  'due 
process  of  law'  mean  a  course  of  leg.il  pro- 
ceedings according  to  those  rules  and  prin- 
ciples which  have  been  established  In  our 
systems  of  jurisprudence  for  the  protection 
and  enforcement  of  private  rights."  In  Mis- 
souri V.  Lewis,  101  U.  8.  22,  31,  25  L.  Ed. 
989,  Mr.  Justice  Bradley,  delivering  the  opin- 
ion, said:  "The  fourteenth  amendment  does 
not  profess  to  secure  to  all  persons  in  the 
United  States  the  benefit  of  the  same  laws 
and  the  same  remedies.  Great  diversities  In 
these  respects  may  exist  in  two  states  sep- 
arated only  by  an  Imaginary  line.  On  one 
Bide  of  this  line  there  may  be  a  right  of 
trial  by  jury,  and  on  the  other  side  no  such 
right  Each  state  prescribes  its  own  modes 
of  judicial  proceeding."  In  Brown  v.  Com- 
missioners, 60  Miss.  468,  the  supreme  court 


of  Mississippi,  speaking  of  the  meaning  tf 
the  phrase  "due  process  of  law,"  uses  ihtx 
words,  which  are  quoted  approvingly  by  Sl 
Justice  Matthews  in  Hurtado  v.  CaUfomii, 
110  U.  S.  516,  636,  4  Sup.  Ct  111.  28  L-  £1 
232,  Viz.:  "The  principle  does  not  desnaii 
that  the  laws  existing  at  any  point  of  tine 
shall  be  irrepealable,  or  ttiat  any  forms  if 
remedies  shall  necessarily  contlnne.  It  » 
fers  to  certain  fundamental  rlglits  whid 
that  system  of  jurisprudence  of  which  oob 
is  a  derivative  has  always  recognized.  If 
any  of  these  are  disregarded  in  tbe  prootvj- 
Ings  by  which  a  person  is  condemned  to  tte 
loss  ot  life,  llt>erty,  or  property,  tben  ttr 
deprivation  has  not  been  by  'due  process  if 
law.' "  Judge  Cooley,  in  his  work  on  Cat- 
stitutiouai  Limitations  (6tb  Ed.,  434).  sajc 
"The  principles,  then,  niwn  which  the  pn- 
cesB  is  based  are  to  determine  whether  it  b 
'due  process'  or  not,  and  not  any  con$ide» 
tlons  of  mere  form.  Administrative  and  rea- 
edlal  process  may  be  changed  from  time  l» 
time,  but  only  with  due  regard  to  tbe  laal- 
marks  established  for  the  protection  of  tkr 
citizen."  To  similar  effect  as  to  "due  (■»• 
cess  of  law,"  see,  also.  Board  of  Heaitb  r. 
Boy,  22  R.  L  638,  643,  48  Atl.  802;  Wdbr 
V.  Sauvlnet,  92  U.  &  90,  23  L.  Ed.  6;S: 
Hurtado  v.  California,  110  U.  S.  516,  4  ?« 
Ct  111,  28  L.  Ed.  232;  Iowa  Cent.  B.  Ca 
v.  Iowa,  160  U.  8.  389,  16  Sup.  Ct  3«.  » 
L.  Ed.  467;  People  v.  Board  of  Snp'rs.  » 
N.  Y.  228;  2  Hare,  Const  Law,  859;  10  An. 
&  Eng.  Enc.  Law  (2d  Ed.)  301.  305.  In  «r 
opinion,  it  is  not  necessary,  tai  order  not  to 
contravene  the  constitution  either  of  tUi 
state  or  of  the  United  States,  that  the  jm 
tlce  presiding  at  the  jury  trial  should  Snt 
pass  npon  the  question  whether  the  verdiet 
Is  against  the  weight  of  tbe  evldencv.  m 
that  be  should  sit  with  the  court  reqairel 
to  pass  upon  that  question  in  grantins  t 
new  trial  for  that  reason.  We  are  of  Ike 
opinion  that  this  court  l>as  the  const! tnUsnri 
right  to  grant  a  new  trial  In  a  civil  rttt 
when.  In  Its  opinion,  the  verdict  Is  agaiot 
the  weight  of  the  evidence,  and  that  graotkc 
such  new  trial  In  the  case  at  bar  would  Ht 
be  a  violation  at  the  constitution  either  tf 
this  state  or  of  the  United  States.  l> 
plaintifTs  motion,  therefore,  that  this  diri- 
sion  dismiss  the  defendant's  petition  for  t 
new  trial,  and  direct  the  common  pleas  di- 
vision to  enter  judgment  on  the  rerdict  of  tfct 
jury  in  this  action.  Is  denied. 


GARDNER  v.  PROVIDENCE  TEU  (». 

(Supreme  CSoort  of  Rhode  Island.     Jnly  iS, 
1901.) 

TBLBPHONB  COHPANT— EXTENSION  INSTKD- 

MBNTS— RBOULATION9— REFTJBAL 
OF   SERVICE. 

Where  a  telephone  company,  having  tkt 
exclusive  privilege  of  operating  lines  in  a  alj, 
to  prepared,  at  reasonable  rates,  tw- attach  tx- 
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eosion  instruments  for  Its  subscribers,  it  may 
forbid  the  attachment  »f  private  extension  in- 
itiunipnts  to  its  lines,  and  refuse  the  use  of 
ta  lines  and  instruments  to  one  who  refuses 
■  comply  with  such  regulation. 
Stiness,  0.  J.,  dissenting. 

Action  by  Clarence  T.  Gardner  against  the 
iVovideuce  Telephone  Company.  Decree  for 
ieCeudant 

Comstocli  &  Gardner,  for  complainant  Da^ 
rid  S.  Balser  aud  Dexter  B.  Potter,  for  re- 
poudent, 

DOUOLAa  J.  There  is  little,  If  any,  dis- 
Mite  as  to  the  facta  of  this  case,  which  are  set 
brtb  by  the  complainant  as  follows:  "This 
I  a  bill  in  equity  brought  by  Clarence  T. 
tardner,  of  the  city  of  Providence,  against 
be  Providence  Telephone  Company,  a  cor- 
ORttlon  engaged  In  the  business  of  renting 
eli>iJhone  instruments  and  affording  means  of 
ommunicatlon  by  electric  telephones  In 
"rovidence  and  elsewhere,  In  the  state  of 
thode  Island,  to  restrain  aaid  corpwation 
rom  depriving  him  of  telephone  service  at 
te  residence  and  office.  The  bill  seta  forth 
Ik  business  of  the  respondent  corporation, 
nd  that  for  the  purpose  of  said  bnsineas  it  la 
ntborlzed  by  its  charter  to  use  and  does 
Be  the  public  streets  and  highways;  that  it 
ents  telephones  to  its  customers,  which  are 
•nnected  with  a  central  exchange,  and  tbat 
J  means  thereof  such  customers  or  subscrib- 
ra  are  enabled  to  communicate  with  the  de- 
endnut's  other  subscribers  and  also  with  per- 
ons  In  other  cities;  and  tbat  the  respondent 
I  the  only  person  or  corporation  which  can 
really  carry  on  such  business  in  said  city  of 
'rovldence;  that  the  plaintiff  Is  now  and 
■8  been  for  many  years  a  customer  of  the 
efendant,  renting  a  telephone  Instrument 
btb  at  his  olBce  and  residence;  that  he  has 
■Id  all  rentals  demanded  by  the  defendant, 
Bd  has  used  his  telephone  properly  and  in  ac- 
vrdance  with  all  reasonable  rules  and  regn- 
itlons  of  the  defendant,  and  Is  willing  to  pay 
och  rentals  and  comply  with  such  rules;  tbat 
e  is  a  physician  in  active  practice  both  In 
tovidence  and  throughout  the  state;    that 

large  proportion  of  the  calls  for  bis  serv- 
ws  as  a  pbystcian  are  received  over  the  tele- 
hone,  and  that  deprivation  of  telephone  serv- 
«  would  be  detrimental  to  his  practice;  that 
■e  defendant  on  the  2.3d  day  of  February, 
»7,  notified  the  plaintiff  that  it  would  at 
le  expiration  of  <«e  month  from  the  date 
r  fin  Id  notice  cut  off  his  telephone  service, 
tftise  to  answer  bis  calls,  and  refuse  to  con- 
ect  blm  with  other  subscribers.     The  bill, 

>  heretofore  stated,  prays  that  the  defend- 
at  may  be  enjoined  from  taking  such  action. 
be  answer  of  the  defendant  admits  that  It 

>  a  corporation  carrying  on  the  business 
escribed  In  the  bill,  tbat  It  uses  for  the  pnr- 
ises  of  such  business  the  public  streets  and 
iehways,  and  that  it  is  the  only  person  or 
HaK)ratlon  which  can  legally  carry  on  such 
Bclnesfi  in  the  city  of  Providence.    It  admits 


that  the  plaintiff  is  one  of  Its  customers,  and 
has  paid  all  charges  made  against  him  for  tel- 
ephone service.  The  answer  denies  that  the 
plaintiff  has  used  his  telephone  properly  and 
has  complied  with  aU  reasonable  rules  and 
regulations  of  the  defendant,  and  alleges 
tbat  he  has  violated  a  regulation  of  the  de- 
fendant which  provides  that  no  telephone  or 
telephonic  Insti-ument  shall  be  used  by  any 
customer  except  such  as  may  be  furnished  by 
the  company;  that  the  defendant  itself  fur- 
nishes extension  sets,  so  called,  as  a  valuable 
part  of  its  business;  that  such  extension  sets 
consist  of  a  second  telephone  and  transmitter, 
couuected  by  wire  with  the  original  telephone 
and  transmitter  placed  in  the  subscriber's 
premises,  the  second  set  being  in  another  part 
of  such  premises;  and  that  the  plaintiff.  In 
violation  of  such  rule  (claimed  by  the  defend- 
ant to  be  reasonable),  has  installed  both  in 
his  office  and  bis  residence  an  extension  set 
not  furnished  by  the  defendant  The  answer 
admits  that  by  reason  of  this  alleged  violation 
of  a  regulation  of  the  defendant  the  defend- 
ant did  threaten  to  deprive  the  plaintiff  of 
telephone  service,  and  wonld  have  done  so 
had  not  this  bill  been  filed,  and  claims  tbat 
it  has  the  legal  and  equitable  right  so  to  do. 
The  answer  also  contains  an  extended  argu- 
ment as  to  the  reasonableness  of  this  regu- 
lation forbidding  the  use  of  private  extension 
sets,  based  upon  the  following  claims,  to  wit: 
(1)  Tbat  it  has  expended  large  sums  of  mon- 
ey In  license  fees  paid  to  a  parent  company 
for  certain  portions  of  its  apparatus,  In  con- 
structing poles  and  underground  lines,  in  put- 
ting up  wires  and  cables,  and  for  other  pur- 
poses, and  that  the  furnishing  of  extension 
sets  Is  a  valuable  and  legitimate  part  of  Its 
business,  by  means  of  which,  in  part  It  re- 
ceives a  return  for  theee  expenditures;  that 
it  Is  willing  to  furnish  such  extension  sets 
to  all  its  customers;  and  that  the  use  of  pri- 
vate extension  sets  is  a  destruction  of  its 
legitimate  Income  and  vested  rights.  (2) 
That  by  attaching  the  wires  connecting  his 
private  extension  set  (called  by  the  defend- 
ant a  'clandestine  Instrument*)  to  the  wires 
placed  by  the  company  on  the  customer's 
premises,  the  subscriber  or  customer  trespass- 
es upon  the  company's  property.  (3)  That 
the  wires  of  the  extension  sets  are  hidden 
from  view  of  the  company's  inspectors  to 
avoid  detection,  and  the  company's  property 
is  endangered  by  the  possible  presence  of 
strong  currents  coming  over  such  wires,  and 
the  company  Is  made  liable  for  the  destruc- 
tion thereby  of  other  property  and  injury  to 
persons.  (4)  The  answer  does  not  allege,  bat 
much  testimony  has  been  Introduced  in  the  ■ 
attempt  to  show,  that  the  use  by  a  subscriber 
of  a  private  extension  set  is  liable  to  inter- 
fere with  the  working  of  the  company's  sys- 
tem. The  testimony  shows  that  the  plain- 
tiff is  a  physician  with  a  large  practice  In 
Providence  and  vicinity;  that  in  18T9  or  1830 
be  had  put  in  both  at  his  ofllce  and  at  his  res- 
idence a  telephone  instrnment  fumlshed^bx 
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the  defendant  company,  and  connected  with 
its  exchange.  These  were  grounded-clrcult 
Instruments;  that  Is,  they  were  connected 
with  the  defendant's  exchange  by  a  single 
wire,  the  current  returning  through  the 
ground.  These  telephones  are  on  a  private 
line;  that  is,  there  are  no  other  subscrlliera 
having  Instruments  connected  with  the  wire 
which  connects  the  plaintiff's  office  and  resi- 
dence with  the  defendant's  exchange.  The 
instruments  fuiiiisbed  by  the  defendant  are 
of  the  Blalce  transmitter  type,  so  called,  con- 
sisting of  a  board  about  twenty  Inches  in 
length,  to  which  is  attached  the  transmitter, 
a  box  with  a  pressed  carbon  attached  to  a 
spring,  and  a  bell,  and  also,  beneath,  a  large 
l>ox  containing  a  lottery,  all  these  being  at- 
tached to  the  wall  of  the  subscriber's  prem- 
ises. At  the  plaintiff's  office  this  instru- 
ment is  attached  to  the  wall  about  twenty 
feet  from  the  plalntitTs  deslc.  At  his  resi- 
dence It  was  placed  on  the  wall  of  his  bed- 
room. For  the  use  of  these  Instruments  the 
plaintiff  has  paid  and  now  pays  to  the  de- 
fendant the  sum  of  eighty-two  dollars  per  an- 
num. Atwut  the  year  1896  the  plaintiff  pur- 
chased two  extension  instruments,  and  paid 
for  them  fifty  dollars  each.  These  he  con- 
nected with  the  defendant's  wires  inside  the 
complainant's  premises  at  office  and  resi- 
dence. The  one  at  the  office  is  placed  upon 
the  plalntlETs  desk;  that  at  the  house,  in  his 
lower  hall.  These  instruments  are  of  what 
Is  called  the  'long-distance  type,'  consisting 
of  a  shaft  placed  upon  a  standard  with  a 
switch  on  which  hangs  a  watch-case  receiver, 
a  granular  carbon  transmitter,  and  a  plat- 
inum diaphragm,  not  differing  materially,  ex- 
cept in  superior  lightness  and  eifgance  of 
construction,  from  the  long-distance  exten- 
sion instruments  chiefly  used  by  the  defend- 
ant I'he  plaintiff  testifies  that  by  use  of 
these  instruments  the  convenience  and  ef- 
fectiveness of  his  telephone  service  has  been 
greatly  increased,  and  that  he  has  had  less 
occasion  than  ever  before  to  call  upon  the 
defendant  to  remedy  defects  In  the  service. 
The  defendant  shows  that  there  have  been 
during  the  past  five  years  some  half  dosen 
complaints  of  bad  service  at  the  plalntlfTs 
office  and  residence,  and  that  on  some  of  these 
occasions  the  trouble  has  been  traced  to  these 
extension  Instruments.  These  instruments, 
after  five  years'  use,  are  in  as  good  conditloa 
as  when  they  were  purchased.  The  same  in- 
struments for  which  the  plaintiff  paid  $50 
In  1896,  or  the  very  best  type  of  long-dis- 
tance extension  instrument,  as  good  and  ef- 
fective In  every  way  as  the  Instruments  fur- 
nished by  the  company,  can  now  be  purchased 
outright  for  $12.50  at  retail.  There  has  been 
no  attempt  on  the  part  of  the  plaintiff  to  con- 
ceal the  use  of  these  extension  sets.  The  in- 
struments and  the  wires  connecting  them  are 
at  all  times  in  plain  sight,  and  the  attention 
of  the  defendant's  agents  has  been  called  to 
them  whenever  they  visited  the  plaintUTs 
premises.    Up  to  1806  or  1807  there  were  no 


^tension  sets  except  those  nrmTwifactnreg  :- 
the  Bell  Telephone  Company,  and  It  was. .' 
course,  unnecessary  to  make  any  rales  let. 
reference  to  their  use.  Indeed,  no  rule  with  x 
erence  to  their  use  has  ever  been  promn]^ 
ed.  A  prohibition  against  the  use  of  ew±  t 
strument  was  printed  In  the  revised  fona  _• 
application  and  contract  adopted  by  the  d- 
fendant  m  1S96  or  1897,  and  subscribers  ■«■; 
have  attached  such  Instmments  were  nrt  :•: 
that  the  telephone  company  forbade  tt  • 
use,  and  were  required  to  remove  them.  T: 
question  which  thus  arises  for  tbe  dect-;-i 
of  tbe  court  Is  whether  a  corporation  btcrz; 
a  monopoly  of  the  telephone  biulne»  ic  i 
community  can  deprive  a  subscriber  of  tele- 
phone service  for  the  reason  tbat  be  r^as" 
to  discontinue  the  use,  in  connection  with  'I- 
wires  of  the  company  on  the  sobserC-T- 
premises,  of  an  ^tension  set  not  fnmis^ 
by  the  company." 

The  general  principles  of  lavr  upon  wi6t: 
the  complainant  relies  are  well  settled.  T:^ 
telephone  company  has  rights  granted  t; 
the  city  in  pursuance  of  legislative  autbor.t 
to  make  pertain  uses  of  the  highways  c 
tbe  city,  and  no  other  company  has  siraOi- 
rlghts.  By  mnnicipal  action  tberefor.  2 
v<riced  by  the  defendant,  the  complainant  .- 
forced  to  deal  with  the  defendant  if  he  >k- 
slres  telephonic  service.  Undoubtedly  It  '• 
a  condition  of  such  a  grant  that  the  gnntr 
shall  famish  to  such  of  the  pnblic  t: 
desire  it  complete  service  of  the  kind  t 
which  it  deals,  with  snch  appliances  for  c~ 
and  convenience  as  the  state  of  the  art  •; 
fords  from  time  to  time.  And  It  cannot  ) 
disputed  that  the  company  may  Impose  swi 
reasouable  rules  for  the  ase  of  its  ap; 
ances  as  are  required  to  insure  effici«icy  xo 
safety,  and  that  no  unreascHiable  rale  e 
requirement  can  be  enforced  as  a  cos^- 
tion  of  furnishing  equal  service  to  the  wboi; 
public.  Tlie  service  which  a  telephone  ce» 
pany  undertakes  to  render,  and  which  It  i»- 
ceives  special  privileges  from  the  pobik- 
that  (t  may  render,  is  analogous  to  tbatr' 
a  common  carrier,  and  its  obligations  to  tk^ 
public  are  to  be  determined  upon  the  sk» 
principles  which  have  long  been  Ben>J 
with  reference  to  persons  or  corporation 
engaged  hi  business  which  requires  tft- 
dal  public  concessions.  The  gfeneral  prfc- 
dple'ls  laid  dovra  in  Mann  t.  People  9i 
U.  S.  113,  24  li.  Bd.  77.  The  application  h 
telephone  companies  Is  made  In  many  cases- 
In  State  v.  Telephone  Co.,  36  Ohio  St  2% 
38  Am.  Rep.  683,  McUvane,  O.  J.,  says:  "nt 
appears  to  as  as  a  proposition  too  plahi  t> 
admit  of  argument  that  where  tbe  bec^ 
dal  use  of  patented  property  or  of  aur 
spedes  of  property  requires  public  patn*- 
age  and  government  aid,— as,  for  Instanft. 
the  use  of  public  ways  and  the  exerci»  t". 
the  right  of  eminent  domain, — the  state  mx; 
Impose  such  conditions  and  regulations  as  ic 
the  Judgment  of  the  lawmaking  power  SR 
necessary  to  promote  the  public  good."   h 
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State  v.  Delaware  &  A.  Tel.  &  Tel.  Co.  (C. 
3.)  47  Fed.  633.  840,  Wales,  J.,  aftM  com- 
aenting  upon  many  decisions,  says:  "From 
he  foregoing  review  of  the  law  It  follows 
hat  the  respondent  Is  a  common  carrier 
rblch  has  offered  to  the  public  the  uae  of  a 
elephonlc  system  for  the  rapid  conveyance 
>f  oral  meBsagee  from  one  point  to  another; 
hat  one  of  the  most  important  duties  of  a 
ommon  carrier  is  that  it  shall  serve  all  per- 
ons  alike,  impartially  and  without  unrea- 
onable  discrimination,"  etc.;  and  the  de- 
islon  proceeds  to  declare  a  contract  contrary 
0  this  duty  to  be  void  as  against  public 
lolicy.  To  the  same  effect  as  to  the  gen- 
ral  relations  of  a  telephone  company  to  the 
lublic  are  Atlantic  &  P.  Tel.  Co.  v.  W.  XJ. 
:eL  Co.,  4  Daly,  527;  Chesapeake  &  P.  Tel. 
:o.  T.  Baltimore  &  O.  TeL  Co.,  66  Md.  899, 

Atl.  8U9;  State  t.  BeU  TeL  Co.  (C.  C.)  23 
I'cd.  539;  Delaware  &  A  TeL  &  TeL  Co.  t, 
itate,  2  C.  C.  A  1,  50  Fed.  677;  and  othtx 
ases  which  assume  the  principles  above 
tated  as  settled  law,  and  discuss  various 
ppUcatioDS  of  them. 

The  defendant  does  not  argue  against 
bese  general  propositions  of  law,  but  In- 
Ists  that  It  is  reasonable  for  it  to  claim  the 
ight  to  furnish  and  control  the  whole  tele- 
ihonic  plant  on  the  premises  of  a  subscriber 
trhlch  shall  be  connected  with  its  lines.  We 
aunot  assent  to  all  the  reasoning  of  the  de- 
endant's  counsel  In  support  of  this  proposi- 
lon.  We  are  inclined  to  believe  that  his 
pprehenslon  of  danger  from  other  electric 
onductors  on  the  subscriber's  premises  is 
xnggerated.  The  fact  that  the  coihpany  has 
ubmltted  to  a  modus  vivendl  with  the  com- 
ilainant  since  it  first  knew  of  bis  use  of  an 
xtenston  .set,  which  has  continued  the  at- 
achment  till  the  present  time  without  any 
erlouB  accident,  indicates  that  in  this  in- 
tance  safety  Is  not  a  controlling  consider- 
tion.  Ana  we  cannot  agree  that  any  slight 
lodification  by  the  subscriber  of  the  use  of 
be  Instrument  placed  in  his  house,  as  e.  g. 
ly  the  attachment  of  a  funnel  for  m^gnify- 
Dg  the  sound,  would  constitute  a  trespass 
n  the  property  of  the  company,  In  the  tech- 
ilcal  meaning  of  the  word.  Neither  does  it 
ppear  that  the  addition  of  an  extension  set 
0  a  customer's  circuit  increases  the  labor 
f  the  operator  at  the  switchboard.  So  long 
8  the  snbscrlber  is  entitled  to  the  use  of  the 
Ine  as  often  as  his  business  requires,  and 
)ut  one  person  can  use  the  line  at  a  time 
Ither  through  the  main  telephone  or  the  ex- 
enslon  set,  there  can  be  no  more  calls  sent 
a  than  the  rates  already  established  have 
ontemplated.  Indeed,  the  saving  of  time 
o  the  central  office  by  reason  of  the  supe- 
ior  accessibility  of  the  customer  who  has  an 
xtenslon  set  nearer  than  the  telephone  is  an 
.dvantage  to  the  company.  But  we  do  be- 
ieve  that  the  claim  finds  justiflcatJon  and 
upport  in  the  nature  of  the  service  and  the 
igencies  employed  in  it  The  telephone  cir- 
!Ult  Inclndes  delicate  Instruments  actuated 


by  currents  of  electricity  of  feeble  power. 
The  introduction  into  a  circuit  of  eztensloD 
sets  requires  technical  skill  to  secure  per- 
feet  adaptation  to  the  orlgrlnal  circuit  and 
its  appliances.  It  seems  plain  to  us  that  this 
should  be  the  work  of  the  same  party  wblcb 
builds  and  operates  the  original  circuit,  and 
subject  to  the  same  routine  of  inspection. 
The  original  circuit  and  the  additions  to  it 
should  be  a  unit  In  construction,  operation, 
and  management  The  circulation  of  the 
electric  current  by  which  the  telephone  is 
operated  differs  essentially  from  the  dis- 
tribution of  lllnminating  gas,  thongh  both 
are  supplied  from  a  central  source  and  used  ■ 
upon  the  premises  of  a  customer.  The  gas 
which  is  supplied  through  a  meter  is  forever ' 
after  beyond  any  control  of  the  producer. 
No  use  that  the  customer  makes  of  it  can 
react  so  as  to  affect  the  company  or  its  dis- 
tributing system.  Whether  a  cubic  foot  of 
gas  is'used  for  light  by  means  of  one  burner 
or  another,  or  for  heating  by  one  system  of ' 
stove  or  furnace  or  another,  can  make  no 
possible  difference  to  the  manufacturer,  and 
hence  it  would  be  unreasonable  for  a  gas 
company  to  insist  upon  supplying  stoves  or 
burners,  ae  to  dictate  In  what  position  on  tibe 
premises  the  gas  should  be  finally  consumed. 
An  electric  current  on  the  contrary,  does  not 
terminate  In,  but  passes  through,  the  cus- 
tomer's premises.  The  circuit  must  be  com- 
plete, either  wholly  along  a  metallic* con- 
ductor, or  partly  through  the  earth.  The 
current  while  passing  from  as  well  as  to  the 
premises  of  the  customer  exerts  its  natural 
influence  upon  conductors  and  resistances 
which  it  encounters.  Any  resistance  or  in- 
terruption affects  or  is  liable  to  affect  the 
whole  system.  Any  appliance  introduced  ^ 
anywhere  to  modify  the  action  of  the  current 
may  inrodnce  results  at  any  other  point  In 
the  circuit.  When  the  telephone  is  In  use 
the  subscriber's  circuit  is  connected  with 
that  which  includes  his  correspondent,  and 
in  practice  may  be  connected  with  one  cir- 
cuit after  another  throughout  the  whole 
system.  A  company,  therefore,  furnishing 
the  use  of  an  electric  current  generated  by 
its  own  apparatus  may  reasonably  require 
that  it  shall  not  be  diverted  over  other  chan- 
nels, and  used  to  actuate  other  appliances - 
with  which  the  company  is  not  familiar,  and 
which  have  not  received  its  approvaL  Now, 
the  beet  adaptation  of  an  extension  set  to 
the  system  to  which  it  is  added,  and  the  best 
supervision  of  such  a  set  and  system,  and 
the  best  service  to  a  customer,  may  rea- 
sonably be  expected  when  the  whole  system  ■ 
and  its  extensions  are  installed  and  control!- - 
ed  by  the  company.  It  is  therefore  reason- 
able that  the  company  should  Insist  upon< 
the  right  to  furnish  extension  sets  when  they 
are  desired,  or  In  the  alternative  refuse  t»- 
glve  or  continue  its  service.  In  the  words 
of  the  supreme  court  of  Illinois  in  People  t. 
W.  U.  TeL  Co.,  46  N.  E.  731,  it  "has  a  right 
to  choose  its  own  agencies  for  the  perfonn- 
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ance  of  Its  datles."  But  tbls  right  Is  con- 
tingent and  not  absolute.  It  Is  subject  to 
the  obligation  we  bare  alluded  to  above, 
viz.  that  the  company  shall  be  able  and 
willing  to  furnish  extension  sets  as  efSclent 
and  convenient  as  the  state  of  tbe  art  af- 
fords. It  is  the  duty  of  the  company  to 
keep  abreast  of  the  march  of  improvement, 
so  as  to  serve  Its  customers  as  conveniently 
as  they  can  provide  for  themselves  from  the 
market.  Such  improvements  and  extensions 
as  are  offered  must  not  be  accompanied  with 
extortionate  demands  for  compensation,  so 
as  to  render  the  offer  nugatory.  The  price 
charged  for  the  extra  accommodation  must 
bear  some  proportion  to  tbe  actual  cost  of  it, 
and  the  additional  burden  of  care  and  main- 
tenance. While  tbe  court  exercises  no  super- 
vision over  the  prices  fixed  by  a  telephone 
company  generally.  It  must  consider  tbe 
amount  charged  for  tbe  performance  of  a 
duty  to  a  customer,  in  deciding  upon  the  rea- 
sonableness in  any  particular  case  of  re- 
quiring the  customer  to  seek  such  service 
exclusively  of  the  company.  So  long  as  the 
company  observes  these  equitable  jirlnciples 
in  acting  under  Its  rule,  the  court  will  con- 
sider its  action  reasonable  and  will  sustain 
it.  If,  however,  the  company  neglects  its 
duty  to  the  public,  and  Is  not  provided  with 
the  means  to  secure  the  accommodation  of 
its  customers,  or,  having  at  its  command 
sucn  appliances,  refuses  to  furnish  them,  ex- 
cept at  exorbitant  rates,  we  cannot  question 
the  right  of  the  customer  to  supplement  the 
Imperfect  ser\'ice  of  the  company  with  ap- 
proved appliances  procured  elsewhere,  pro- 
vided that  such  appliances  can  be  used  in 
connection  with  the  company's  circuits  with- 
out detriment  to  their  harmonious  operation. 
We  think,  however,  that  before  a  customer 
is  Justified  in  such  an  invasion  of  tlie  prima 
facie  rights  of  the  company  he  must  apply 
to  the  company  to  furnish  tbe  additional  ac- 
commodation desired,  and  if  tbe  company 
refuses  or  couples  its  consent  with  unreason- 
able conditions  he  must  be  prepared  to  show 
affirmatively  that  the  appliance  which  he 
annexes  to  the  company's  system  is  not  inju- 
rious to  the  system  or  its  operation  before 
be  can  have  the  assistance  of  a  court  of  eq- 
uity to  compel  the  company  to  Include  his 
device  in  their  service.  The  complainant 
does  not  bring  himself  within  these  limita- 
tions. He  began  by  annexing  to  the  defend- 
ant's circuit  an  apparatus  of  his  own  selec- 
tion, without  first  requesting  the  company 
to  furnish  him  with  an  extension  set,  or  ask- 
ing their  terms  for  such  extension  of  their 
service.  In  regard  to  the  set  which  he  uses 
be  has  not  made  it  clear  that  it  is  suitable 
for  use  with  tbe  groimded  circuit  which  be 
hires  of  the  company.  Tbe  company  Itself 
does  not  use  this  apparatus  in  connection 


wltb  grounded  circuits.  It  is  plain  that  iie 
complainant  has  no  right  to  inslBt  upon  i 
particular  form  of  apparatus  If  the  compaa; 
are  ready  to  furnish  one  which  will  snbsu: 
tlally  accomplish  tbe  same  purpose,  £ij 
which  is  adapted  to  the  circuit  they  operati 
It  does  not  appear  from  any  evidence  in  tti 
case  that  they  have  not  been,  and  are  k: 
now,  ready  and  willing  to  do  tbls  for  a 
reasonable  compensation.  On  tbe  contrary, 
they  say  they  are  willing  and  oCfer  to  do  so. 
In  these  circumstances,  an  Injunction  m>: 
be  refused. 

STIXESS,  C.  J.  (dissenting).  Agreeing  vtiii 
the  general  statements  of  law  in  tbe  fores- 
lug  opinion,  I  am  unable  to  agree  wltt  iti 
conclusion,  which,  to  my  mind.  Is  inconsiit- 
ent  with  It  Having  said  that  tbe  defm! 
ant's  proposition,  that  it  should  bave  the  ligl: 
to  furnish  and  control  tbe  whole  tdeptioLif 
plant  on  the  premises  of  a  subscriber,  caniM 
be  assented  to  in  full,  and,  further,  tbat  "ttii 
improvements  as  are  offered  must  not  be  2fr 
companled  with  extortionate  demands  f?f 
compensation,  so  as  to  render  the  offer  nnja- 
tory,"  and  that  "if,  however,  tbe  compatT 
neglects  its  duty  to  tbe  public,  and  is  c:: 
provided  with  means  to  secure  the  accsa- 
modation  of  its  customers,  or,  having  at  ia 
command  such  appliances,  refuses  to  furnish 
them,  except  at  exorbitant  rates,  we  cansg: 
question  the  right  of  tbe  customer  to  8npfl!^ 
ment  the  Imperfect  service  of  the  compair 
with  approved  appliances  procured  elsewha?, 
provided  that  such  appliances  can  be  used  ii 
connection  with  the  company's  circuits  vtiJ)- 
out  detriment  to  their  harmonious  operattoa." 
the  logical  result  from  the  facts  In  this  ose 
is  a  decree  for  the  complainant.  The  opbiiix 
asserts  the  right  of  a  subscriber  to  snpp>^ 
ment  the  service  of  the  company  undo-  tr; 
conditions,  both  of  which  appear  In  this  case: 
First.  If  tbe  company  demands  exorWtar: 
mtes.  The  complainant  now  receives  satis- 
factory service  for  $82  per  year,  and  tic 
company  demands  $220  for  the  same  serrin- 
The  extension  Instrument  costs  $12.60  at  re- 
tail, and  the  company  charges  $18  per  jfs 
for  the  use  of  It,— at  least  150  per  cent,  of  its 
cost.  The  additional  charge  is  made  for  i 
metallic  circuit,  which  is  neither  shown  to  t* 
necessary  nor  of  advantagie  to  the  snbeorlbet 
or  to  the  company,  except  In  the  matter  of  j:- 
conie  to  the  company.  Under  these  circus- 
stancps,  the  company's  demand  is  manifestly 
exorbitant  Second.  No  detriment  to  tb- 
company  Is  shown  by  tbe  complainant's  use 
of  the  extension  set  either  In  Its  demand  qv 
on  seiTlce  or  in  safety.  On  the  contrary,  \}^ 
opinion  is  in  favor  of  the  complainant  on  b>:!i 
of  these  grounds.  I  am  therefore  unable  ;< 
sec  any  sufiiclent  reason  for  refusing  t^ 
complainant's  prayer  for  an  inJuncUuia. 


Digitized  by 


Google 


M.} 


WRIGHT  T.  BYLAKD. 


1009 


WEIGHT  et  aL  T.  BYLAND  et  aL 

(Oonrt  of  Appeal*  of  Maryland.    Aag.  lit 
1901.) 

Dissenting  opinion.  For  majorltj  opinion, 
ee  48  AtL  163. 

JOKES,  J.  For  tlie  reasons  which  are  glv- 
n  In  the  following  exivession  of  my  rlews, 

have  felt  constrained  to  dissent  though 
rlth  great  respect,  from  the  conclusions  of 
he  court  In  this  case:  Though  the  facts  of 
he  case  appear  In  the  opinion  of  the  court, 
t  wlU  conduce,  perhaps,  to  a  better  nnder^ 
tandbig  of  the  views  I  shall  here  submit, 
»  accompany  them  with  a  particular  state- 
aent  of  the  facts: 

On  the  29th  of  Jane,  1887,  Samuel  P.  Ry- 
ind  and  Chauncey  Brooks,  partners,  obtala- 
d  In  the  Baltimore  city  court  a  Judgment 
or  ^4A7.16,  with  Interest  and  costs,  against 
teorge  W.  GrafiSln,  Jr.,  and  William  Coath, 
firtners  trading  as  Grafflln  &  Go.,  which 
ras  on  the  28th  of  April,  1899,  entered  to 
se  of  the  Ryland  A  Brooks  Lumber  Com- 
any,  a  body  corporate.  On  the  28th  of 
iprll,  1899,  a  writ  of  scire  facias  to  revive 
his  Judgment  was  issued,  and  was  returned 
8  "made  known  to  Oe<»ge  W.  Grafflln  and 
ITllIIam  Ooath,  co-partners  trading  as  Graf- 
In  &  Co.,  by  service"  on  each  of  the  part- 
lers  in  the  regular  form.  On  the  8th  of 
lay,  1899,  Judgment  of  flat  was  entered  in 
he  scire  facias  proceeding.  On  the  23d  of 
nne  following,  the  plaintiffs  sued  out  an  at- 
acbment  upon  which  there  was  the  fol- 
>wing  return:  "Bhitry  made  and  attached 
nd  appraised  as  per  schedule,  on  the  21th 
ay  of  June,  1889.  Notice  of  this  attach- 
lent  given  to  Charles  F.  Evans  and  John  B. 
pence,  trading  as  Bvans  A  Spence,  occu- 
ants  in  possession  of  the  property  attached, 
escribed  In  schedule;  also  notice  of  this 
ttachment  given  to  Sarah  B.  Wright  and 
Ilia  C.  Dnnlap  on  the  8th  day  of  July, 
B09;  alao  laid  in  the  hands  of  Sarah  B. 
bright  on  the  8tb  day  of  July,  1899,  at  1£0 
'clock  p.  m.,  in  presence  of  Bernard 
cbmlnke,  and  garnishee  summoned."  The 
roperty  embraced  in  the  schedule  accom- 
anying  the  return  was  all  the  right  title, 
iterest  estate,  etc.,  of  William  Coath  In  and 
>  a  lot  of  ground,  with  the  Improvements 
bereon,  and  particularly  the  annual  subrent 
isuing  thereout  of  $180,  which  was  descrlb- 
A  as  situated  on  Lombard  street  In  the  city 
f  Baltimore,  and  as  "being  the  same  prop- 
rty  subleased  by  Maria  Coath  to  Moses 
loses  by  sublease  bearing  date  the  31st  day 
f  January,  1868,"  etc.  Sarah  B.  Wright 
rho  was  returned  as  gamiahee,  appeared  to 
be  attachment  and  pleaded  (1)  that  the 
ind  and  tenements  mentioned  in  the  sched- 
le  annexed  to  the  sherllTs  return  at  the 
ime  of  entering  up  the  Jadgment  upon 
rbich  the  attachment  was  issued,  and  at 
He  time  of  laying  the  said  attachment  wen^ 
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and  alwaya  since  have  been,  and  still  are^ 
her  property;  (2)  that  they  did  not  at  any 
of  the  times  mentioned  belong  to  the  defend- 
ants nor  to  either  of  them;  and  (3)  the  de- 
fendants did  not  at  any  of  said  times,  nor 
did  either  of  them,  have  any  right  title,  or 
interest  In  or  to  said  lands  and  tenements. 
The  plaintiffs  traversed  the  pleas,  and  upon 
Issues  Joined  the  case  was  submitted  to  the 
court  for  triaL  Upon  the  trial  the  evidence 
showed  that  one  Maria  Coath,  In  the  mpnth 
of  August  1892,  died  Intestate,  possessed 
of  the  annual  sub  ground  rent  of  $180  Issu- 
ing out  of  the  lot  of  ground  described  In  the 
schedule  returned  by  the  sheriff  with  the 
writ  of  attachment  sued  out  In  this  case; 
that  William  Coath,  one  of  the  defendants 
in  this  case,  Sarah  E.  Wright  the  gamlshee^ 
and  one  Ella  O.  Dunlap  were  the  next  of 
kin  of  the  said  deceased,  and  entitled,  as 
distributees,  to  her  estate;  that  on  the  30th 
day  of  January,  1891,  William  Coath  execut- 
ed, in  consideration  of  $1,000,  to  Sarah  B. 
Wright  an  assignment  of  all  his  "right  ti- 
tle, interest  and  distributive  share  In  and 
to  all  the  personal  estate  or'  his  mother, 
Maria  Coath,  which  assignment  was  ac- 
knowledged before  a  Justice  of  the  peace, 
and  recorded  in  the  office  of  the  register  of 
wills  of  Baltimore  city;  that  William  Coath, 
as  administrator  of  the  estate  of  Maria 
Coath,  in  making  distribution  thereof,  dis- 
tributed to  "Sarah  E.  Wright  a  daughter  of 
the  intestate  and  assignee  of  the  distributive 
share"  of  himself,  "a  son  of  said  deceased, 
under  deed  dated  January  SO,  1894,  left  to 
be  recorded  in  the  office  of  the  register  of 
wills,  two  undivided  one-third  Interests  in 
the  annual  subrent  of  $180,"  etc.,  and  to 
Ella  O.  Dunlap  "one  undivided  one-third  In- 
terest" in  the  said  subrent;  and  that  there- 
after, in  pursuance  of  an  order  of  the  or- 
phans' court  the  said  administrator  execut- 
ed, on  the  23d  day  of  April,  1894,  to  the  said 
Sarah  B.  Wright  and  the  said  Ella  Dunlap, 
a  deed  of  the  said  anpual  subrent  giving  to 
the  former  two,  and  to  the  latter  one,  undi- 
vided Interest  in  the  same.  This  deed  was 
duly  recorded  among  the  land  records  of 
Baltimore  city,  and  by  virtue  of  this  deed, 
and  of  the  beforementioned  assignment  tha 
said  Sarah  B.  Wright  and  Ella  Dunlap  enter- 
ed into  possession  of  their  respective  inter- 
ests in  and  to  said  subrent  Upon  this  evi- 
dence, under  the  pleadings,  the  plalntUfa  of- 
fered a  prayer  which  the  court  granted;  and 
the  garnishee  offered  three  prayers,  to  the 
effect  that  there  was  no  evidence  legally  suf- 
ficient to  sustain  a  verdict  for  the  plaintiffs, 
or  to  entitle  plaintiffs  to  a  Judgment  of  con- 
demnation of  the  lands  and  tenements  men- 
tioned, etc.,  or  to  show  that  the  defendants 
or  either  had  any  right  title,  or  interest  in 
or  to  said  lands  and  tenements  at  tbe  time 
of  entering  up  the  Judgment  upon  which  tha 
attachment  was  issued,  or  at  the  laying  ot 
the  attachment  or  at  any  time  linca.  Tbiem 
prajera  the  court  r^ected.    The  action^  t£ 
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fhe  conrt  upon  the  prayars  1»  the  sobjoet  of - 
the  first  exception  contained  in  the  recordi- 
The  garnishee  then  made  a  motion'  to  quetsh) 
the  attachment  upon  the  grounds  set  up  aa' 
a  defense  In  her  pleas,  and  upon  the  addi-' 
tlonal  gronnd  that  the  orlglL.aI  judgment  up^' 
on  which  the  attachment  was  issued  waw 
extMided  June  29,  1887,  and  scire' facias  pm^ 
ceedlngs  to  renew  the  same  were  instittttM' 
by  plaintiffs  on  April  28,  1899,  and  ]ndgir>ent 
of  fiat  was  entered  thereon  on  May  8,  1880,*- 
and  that  the  defendant  William  Coath  had> 
prior  to  these  proceedings  in  scii^  facias;  by 
a  good  and  yalid  deed,  "assigned,  conveyed;' 
and  granted  to  the  garnishee-  the'  InndS  and* 
tenements  mentioned  In  the  schedule  annes" 
ed  to  the  sheriff's  return,  and  at  the  time  of 
the  Institution  of  said  proceedings  in  st^re 
facias  the  garnishee  tras  an  alienee  or  tefce 
tenant  of  said  lands  and  tenements,  deriving 
title  from  said  Ooatb,  and  that  said'  gat^' 
nishee  was  not  made  a  party  defendant  iA' 
said  scire  facias  proceedings,  and-  waS'  not 
served  with  the  writ  of  scire  facias,  nor 
were  the  lands  and  tenements  mentioned  in 
said  schedule  annexed  to  the  sherllPB  return 
in  this  attachment  case  described  in  the 
sherilTs  return  in  said  scire  facias  prroeeed<- 
Ings,  and  the  defendant  OrafflTn  has  n«t 
now,  and  never  at  any  time  had,  any  rtgHC 
title,  interest,  or  estate  In  and  to  said  lands 
and  tenements."  The  motion  to  quash  vt64 
submitted  by  counsel  to  the  court  upon  tbl6 
evidence  that  bad  already  been  given  in  the 
case,  and  was  overruled  by  thie  court  This 
action  of  the  court  was  made  ground'  tot  the 
second  exception  by  the  garnishee,  as  dtS' 
closed  by  the  record.  After  the  o^ermllng 
of  the  motion  to  quash,  a  verdict  yna  enter- 
ed by  the  conrt  for  the  plaintiffs,  followed 
by  "Judgment  of  condemnation  of  the  pTop^ 
erty  attached  as  per  schedule,"  ftom  which 
the  appeal  here  was  taken.  The  atta«M' 
ment  Issued  In  this  case  recited'  the  original 
judgment  against  the  defendants  therein', 
and  also  the  scire  facias  proceedMgs  and 
the  judgmMtt  of  flat  thereon,  which'  was 
proper  (Hall  v.  Clagett,  68  Md.  SI),  and 
showed  upon  its  face  that  the  garnishee  had 
not  been  brought  in  under  the  scire  faelttB 
and  made  a  party  to  that  proceeding. 

The  real  question  in  the  case,  though  there 
Is  some  confusion  in  the  record  in'  pvtaene- 
Ing  It,  is  whether  this  omission  tO'  so  bring 
in  the  garnishee  under  the  scire  facias  pro- 
ceedings as  terre  tenant  Is  fatal  to  the  at- 
tachment as  levied  against  the  property  dle- 
scrlbed  In  the  sheriff's  schedule,  which  IS 
now  possessed  by  the  garnishee'  under'fUe 
circumstances  detailed  In  the  proof.  At  thte 
death  of  his  mother,  Maria  Coath',  In  1892, 
William  Coath  became  entitled  to  an  etjulta- 
ble  Interest  in  the  property  levied  upon'  un- 
der the  attachment  In  this  case  to  thcr  ex- 
tent of  one  undivided  third  part  thereof  as 
one  of  her  distributees;  and  this  interest 
Immediately  became  subject  to  the  Hen  of 
the  original  Judgment  rendered  against  him 


and  his  partner  on  June  29, 1887  (2  Code,  att 
83,  f  1;    1  Code,  art  2S,  t  19).  and.  subject 
to  the  payment  of  the  debts  of  the  dece«srt 
and  to  abide  the  dae  adminlstntion  of  hr. 
estate,   was  liable  to   immediate    executlac 
theteeader,  as  the  law  then  stood.     Former- 
ly execution  could  not  have  been  had,  where 
the  judgment  had  been  standing  for  a  vet- 
ana>  a  day,  unless  the  same  'was  first  rertT- 
ed'  by  scire  fa«las  proceedings.     This  w 
fiMat  changed"  by  the  act  of   1S23,   c  VH 
t«<hlch  extended  the  time,  within  which  a- 
eeuttbn  might   issue   without    a    resort  ts 
scire'  faclhs  to  revive  the  jadgment  to  to 
erectttted,  to  three  years.    When  the  Jnd: 
ment  here>lB  question  was  rendered,  the  sc- 
of  1884,  c.  178;  which  bad  repealed  and  n 
larged  the  provisions  of  the  act  of  1874.  r 
82d)  had  provided'  that  an  execation  m^ 
IMne  at  any  time  wttnin  12  years  from  tbt 
date  of  a<  judgment    This  act  has  been  fa- 
lowMt  hy  the  acts  of  1888,  c.  ^1,  and  vt 
18W>,  c.  H4i  which  are'  practically  Identkal 
with  it  as  respects  the  qnestlon  which  bt> 
been'sttttM  as  the  one  involved  in  this  cam. 
Trader  the  law  as  It  stood  prior  to  the  wt 
ot  1823r  It'-n^as  at  one  time  held  by  thefn- 
etAY  court  that  no  execution  conld  be  levM 
OB   land  which   the  jndgment   debtw  bid 
atKtaed,  aftfer  Judgment  bona  flde,  and  (:■! 
&•  'vtiluat>l«'  consideration,  althougb  when  «: 
aflefledi  a  year'  and  a  day  had  not  expii«d 
aAd  the  judgment  was  still  alive,  unless  i 
Mire  fauias  had  been  sued  out.  and  fiat  W 
against   the  alienee  (Amott  -v.    NIchoIk.  I 
Bhr:  &  J.  471);    but  this  case   'was  snbi°f 
quentliy  overruled  In  the  case  of  McBUhtt 
v:  smith's  Lessee,  2  Har.  &  J.  72.  as  falter 
preted  in  the  case  of  Warfleld  ▼.  Brewer,  4 
oar,  265,  where  it  is  said  that  the  Uw  vk 
then'  settIM   "that  if  the  fl.   tn.   be  isifoi 
■Within  a  year  and  a-  day  [no'w  three  yet.-?; 
after    the    rendilloar    of    the     Judgment  i 
nttiy  tM  levied  as  well  on  land  conveyed  ^ 
the'  diefendant  after"  the  Judgment  as  n 
Wttis  belonging  to  htta  at  the  time  of  lerr 
lAg  fbe'fi.  fa."    Ilk  the  case  of  McEldeRT 
V.  SmftlfB  Lessee,  the  alienation  was  nnl^ 
pettdiVig  scire  facias  proceedings  to  reriTt 
the  jud^enti  and  execution  was  levied  tr 
the  plaintiffs  upon  the  land  aliened,  xnt^. 
the  judgrment  of  flat  upon  said  proceeding 
wtthout  having  proceeded   by   scire  ttr'.iy 
agalftst  th*' alienees.    This  the  general  coa:^ 
held  to  be  irregular,  but  this  decision  was  i^ 
versed  by  the  court  of  appeals.     In  the  ^e^ 
seqfuent  case  of  Murphy  v.  Cord,  12  Gfll  * 
J.  182,  a'  Judgment  was  obtained  against  i 
certain  Johw  Dbllam,  who,  within- a  year  sr: 
a  day  aftter  the-  rendition  of  the  Jndgmret 
(on-  the  eth  of  FiBbmwy,  1822),  executed  i 
mortgage  of  the  lands  which  -were  subj*-:: 
t*  the  lien  of  the  judgment    The  plalnt!e< 
ifi  the  Jtfdgment,  not  having  Issned  ezecnti  : 
OD  the  saXQC  wlthlA  a  year  and  a  day.  in<t!- 
ttlted  a  •  scire-  flaclas*  proceeding,  and  obtain- 
ed a  l&t  thereon,  tmt  did  not  make  the  mcrt 
gagee  a  party  to  this  proceeding-     On  this 
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adgmMit  vt  flat  ezeention  waa  tasned,  aadar 
rhleh  the  mcMrtgaged  premisea  'wera  lerled 
pon  and  sold,  and  It  was  held  by  the  cownty 
ouit,  and  aCSrmcd  on  appeal,  that  the  mort- 
agee  could  not  maintain  ejectment  against 
lie  purchaser.  In  affirmance  of  rulings  la 
his  case,  see  Donb  t.  Bamee,  4  Oill,  1  (page 
1).  The  facts  In  referraice  to  which  these 
everal  rulings  were  made  show  them  to 
ave  heen  that  where  a  Judgment  debtor 
Uened  landa,  SDbJeet  to  the  lien  of  the  Jndg- 
lent,  while  the  Judgment  was  still  allve^  • 
erl  facias  Issued  upon  the  Judgment,  snbse- 
nent  to  snob  alienation,  and  before  it  be- 
ame  dormant  coald  be  l«ried  upMi  socb 
uids  wlthoot  first  suing  oat  a  scire  factaa 
gainst  the  alienee;  and  that  where  a  scire 
acias  had  been  sued  out  against  the  orig< 
aal  defendant  in  a  Judgment,  while  th« 
adgment  was  yet  alive,  to  have  It  revived, 
nd  pending  the  proceeding  on  the  scire  fa- 
las,  but  after  the  time  had  elapsed  when,  In 
he  absence  of  prooeedinga  to  revive,  the 
adgment  would  have  become  dormant,  lands 
abject  to  the  lien  were  aliened,  a  fieri  fa- 
ias,  under  the  Judgment  of  fiat,  could  be 
»vled'  upon  such  lands  without  first  proceed- 
ig  by  scire  facias  against  the  alienee;  last- 
f,  that  where  lands  subject  to  a  Judgment 
rare  aliened  when  the  Judgment  was  still 
live,  if  snbseqaently  It  was  revived  by  scire 
aclaa  against  the  original  defendant,  to 
rhicb  the  alienee  was  not  a  party,  execution 
ould  be  had  against  the  lands  so  aliened  on- 
er the  Judgment  of  fiat  The  effect  of 
bese  rulings  was  to  require  that  In  the  con- 
.itlons  named  all  parties  should,  at  their 
«ril,  take  notice  of  the  rights  of  the  Judg- 
aent  creditor.  This  was  «itirely  consistent 
rith  the  reason  given  for  requiring  scire  fa- 
las  to  revive  Judgments  remaining  unde- 
nted, first  for  a  year  and  a  day,  and  then 
under  the  act  of  1828)  for  three  years,  be- 
ore  execution  could  be  had  of  them.  This 
eason  was  that  after  such  lapse  of  time  the 
adgment  was  presumed  to  be  satisfied  or 
eleased.  Fost  Sd.  Fa.  marg.  p.  S;  8  Bae. 
Lbr.  724;  Johnson  v;  Lemmon,  87  Md.  836- 
48.  In  Warfleld  v:  Brewer,  supra,  the  court 
Bid:  "When  the  plalntlET  himself  has  anf- 
ered  his  Judgment  to  die,  and  a  sd.  fa.  Is 
ecessary  to  reanimate  It,  the  law  presumes 
:,  until  revived,  to  be  satisfied,  and  the  pur- 
baser  has  some  right  to  presume  It  also, 
nd  may  have  purchased  It  [the  property) 
nder  that  belief."  On  the  other  hand,  it 
lay  reasonably  be  presumed  that  an  alienee 
f  property,  who  has  taken  it  wltn  the  no- 
Ice  that  the  records  give  bim  of  an  existing 
3dgment  incumbering  It  as  a  Hen,  and 
rblch  can,  at  any  moment  be  executed 
gainst  it  has-  so  taken  it  as  regards  price 
aid  and  precautions  for  protection,  with 
}f  erence  to  the  existence  of  the  Judgment, 
1st  as  he  would  take  It  with  refar«ice  to 
ny  other  existing  Ilea  or  Incumbrance  of 
'hich  the  law  would  require  him  to  take 
otlce.    Now,    under   oar    statutes,    which 


bare  been  rafsrred  to,  the  law  as  it  now 
stands,  and  as  it  stood  at  the  date  of  tiie 
original  Judgment  in  the  case,  neiOier  raises 
nra:  suggests  any  presnmjytlon  of  satisf action 
or  release  of  a  Judgment  during  the  period 
of  12  years  that  It  remains  a  lien  on  the 
real  and  leasehold  property  of  the  Judgment 
debtor.  During  that  period  it  is  unnecea- 
saiy  to  have  scire  facias  proceedings  to  re- 
vive the  Judgment  for  the  purpose  of  exe- 
cuting the  same,  for  the  statute  now  pro- 
vides, and  did  so  provide  at  the  date  of  the 
original  Judgment  h^e,  that  execution  may 
issne  "at  any  time  within  twelve  years  from- 
the  date  of  the  Judgment"  or  that  it  "may 
be  otherwise  proceeded  with  within  twelve- 
years  from  Ita  date."  So  that  the  Judgment 
is  c(»itlnued  and  Invested  with  Its  full  "ac- 
tive energy"  during  the  full  period  of  12^ 
years.  It  Is  also  further  provided  "that  at 
any  time  before  the  expiration  of  twelve- 
years  from  the  date  of  any  Judgment  or  de- 
cree, or  In  case  of  the  death  or  marriage  of 
any  defendant  in  the  Judgment  the  plaintiff 
shall  have  right  to  have  a  writ  of  scire  fa- 
cias to  renew  or  revive  the  same."  Whoi, 
therefore,  a  pnietaaser  or  alienee  takes  prop- 
erty subject  to  the  lien  of  a  Judgment  under 
our  present  statute  law,  he  does  so  with  no- 
tice of  the  existence  of  an  active^  live  Judg<- 
ment  upon  wtaidi  process  of  execution  may 
Issue  at  any  moment  There  Is  no  flctlMi  to- 
excuse  any  want  of  care.  Not  only  so,  but 
he  has  notice  that  the  Judgment  may,  by  the- 
ffiqiress  terms  of  tbe  statute,  be  revived  by 
scire  facias  at  any  time  during  the  12  years,, 
and  so  have  Its  "active  energy"  continued  in- 
definitriy.  Is  it  not  reasonable  to  suppose- 
tbat  a  purchaser,  in  taking  property  under 
such  circumstances,  has  provided  tor  bla 
own  protection?  And  ought  the  law  not  to- 
require  this  of  blm,  raUier  than  expose  the 
plaintiff  In  the  Judgment  to  further  expense, 
and  the  risk  of  further  litigation  with  such 
purchaser  or  alienee,  by  exscting  the  giving 
ot  a  notice  to  him  of  the  rights  of  the  plain- 
tiff under  tlie  Judgment  before  they  can  be 
enforced  against  prt^wrty  taken  subject  to- 
those  rights?  Would  it  not  be  mere  Just 
and  reasonable  to  treat  him  as  already  hav- 
ing notice  of  these  rights?  The  rights  of  a 
plaintiff,  in  a  Judgment  under  our  present 
statute  law,  with  respect  to  continuing  the- 
effectiveness  of  the  same,  may  be  likened  to- 
his  right  to  Issue  an  execution  "to  lie,"  and 
renewing  the  same  from  term  to  term, 
whereby  the  Judgment  may  be  kept  alive 
and  operative  for  an  Indefinite  time.  Bank 
V.  Thomas,  35  Md.  511.  Here,  according  to 
the  authority  Just  cited,  the  Judgment  cred- 
itor, by  the  proceeding  of  issuing  an  execu- 
tion "to  lie,"  preserves  the  effectiveness  of 
the  judgment  and  its  priority  over  subse- 
quent lienors,  and  for  the  same  reason  he- 
would  be  protected  against  subsequent  pur- 
chas«:s.  This  reason  must  be  that  the  law- 
requires  all  parties  to  take  notice  of  the 
rights  of  the  Judgment  creditor  who  by  tlie- 
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proceeding  of  having  execution  issued  and 
repeated  from  term  to  term  puts  on  record 
notice  of  his  rights.  Wbj  would  it  not  be 
even  more  consonant  with  reason  to  require 
of  all  parties  to  talce  notice  at  their  peril  of 
the  rights  secured  to  the  judgment  creditor 
by  our  present  statute  law  as  to  continuing 
the  effectiveness  of  his  judgment  when  they 
are  notified  by  the  public  records  of  the  ex- 
istence of  a  live,  active  judgment,  and  by  the 
law  of  the  right  of  the  party  holding  the 
lien  to  have  it  renewed  and  kept  indefinitely 
in  active  force?  This  would  seem  to  be  in 
accord  with  the  spirit  and  policy  of  the  legis- 
lation in  questiou,  the  object  of  which  was 
to  promote  convenience  and  diminish  ex- 
panses to  suitors  in  using  the  process  of  the 
courts  by  simplifying  and  mailing  less  cum- 
brous the  proceedings  which  events  subse- 
quent to  the  Judgment  sometimes  made  nec- 
essary, as  the  law  formerly  stood,  to  enable 
the  fruits  of  a  judgment  to  be  realized.  The 
inconvenience  and  delay  of  having  to  resort 
to  scire  facias  proceedings  in  many  instances 
where  it  was  formerly  required  are  now  dis- 
pensed with  and  avoided,  the  statute  provid- 
ing the  easy  and  summary  mode  of  a  sugges- 
tion in  writing  upon  the  record  of  the  fact 
necessary  to  appear  in  the  furthra:  prosecu- 
tion of  rights  under  the  judgment.  In  case 
of  the  death  or  marriage  of  any  defendant, 
a  scire  facias  may  still  be  issued  to  revive 
the  judgment  against,  and  bring  In,  the  nec- 
essary parties,  and  at  any  time  within  12 
years  from  the  date  of  the  judgment  "the 
plaintiff  shall  have  the  right  to  have  a  writ 
of  scire  facias  to  renew  or  revive  the  same." 
It  Is  not  in  terms  provided  that  alienees  shall 
be  served  with  notice  of  the  scire  facias  pro- 
ceeding, and  this  is  not  without  significance 
In  legislation  which  provided  tat  making  a 
judgment  live  and  active  during  the  whole 
12  years  that  It  Is  provided  the  judgment 
shall  remain  a  lien,  when,  aa  we  have  seen, 
there  were  decisions  to  the  effect  that  when 
lands  subject  to  the  lien  of  a  judgment  were 
alienated  while  the  judgment  was  alive  and 
active  it  could  be  revived  by  sdre  facias,  so 
aa  to  affect  the  lands  so  alienated  without 
making  the  alienees  parties  to  the  proceed- 
ing. If  it  was  not  intended  to  preserve  the 
whole  effect  of  snch  a  judgment,  it  would 
have  been  proper  to  employ  terms  of  modi- 
fication or  exclusion.  The  foregoing  consid- 
«ratlons  require,  it  would  seem,  that  the 
principle  in  the  ruling  in  Murphy  v.  Cord, 
supra,  should  be  applied  In  the  construction 
of  our  present  statute  law  regulating  the  is- 
suing of  a  sdre  facias  to  revive  a  judgment, 
and  that  it  ought  to  be  accwdlngly  held  that, 
where  a  judgment  creditor  avails  of  the  right 
to  have  scire  facias  to  revive  his  judgment 
within  the  12  years  from  the  date  thereof, 
it  is  not  necessary  that  he  should  bring  in 
'  and  make  parties  to  the  proceeding  the 
alienees  of  the  real  or  leasehold  estate  of 
the  judgment  debtor  to  whom  such  estate  has 
been  conveyed  after  tlM  judgment  has  b«- 


come  a  lien  thereon.  Ttda  view  of  tlie  as 
makes  it  unnecessary  to  discuss  or  ded^ 
the  qneertion,  which  was  argued,  whetlier  tit 
garnishee  under  the  title  which  she  \ai  c- 
tempted  to  show  to  tbe  property  upon  whH 
the  attachment  in  this  case  was  laid  is,  it 
the  purview  of  the  law,  a  terre  t^uut  of 
that  property. 

If  the  foregoing  views  be  correct,  Qimli 
no  error  in  the  ruling  in  which  the  trial  ncrt 
refused  to  sustain  the  motion  to  qnsjh  is 
attachment  in  this  case.  The  grounds  qc: 
which  the  motion  was  based  are  all  it  tie- 
ance  with  these  views.  As  to  the  flrtt  tin 
grounds,  the  extent  to  which  they  are  sa^ 
ported  by  the  evidence  is  that  the  title  & 
the  property  upon  which  the  attachment  %u 
levied  devolved  upon  WUliam  Coath,  one  i 
the  defendants  In  the  case,  as  dlstribntec  j 
the  estate  of  his  mother,  pending  the  origin: 
judgment  which  was  revived  by  proceediai 
on  scire  facias^  and  that  prior  to  tliii  pt» 
ceeding,  to  which  the  garnishee  was  not  i 
party,  the  property  had  been  assigned  b; 
him,  and  subsequently  to  bis  assignment  est 
veyed  by  deed  from  the  administrator  of  Vi 
mother's  estate  to  the  garnishee.  It  voull 
follow,  from  the  views  herein  expresed 
that  these  facts  could  not  avail  to  ddo: 
the  attachment.  The  fourth  ground  ot  tie 
motion  did  nothing  more  than  to  set  out  u: 
detail  these  facts.  In  reference  to  the  tet 
exception,  the  prayers  of  the  defenduB 
were,  in  my  Judgment,  properly  rejects 
There  was  evidence  to  sustain  the  rerdki 
and  evidence  sufficient  to  entitle  the  piiii' 
tiffs  to  condemnation  of  the  property  Ttki 
was  the  subject  of  the  levy,  and  wbidmi 
described  in  the  sheriff's  return  in  tbe  oa. 
The  first  two  prayers  of  the  def endasli » 
sert  propositions  to  the  contrary  ot  tMi 
The  third  prayer  was  based  on  tlie  tars 
herein  already  recited,  in  disposing  of  ^ 
motion  to  quash,  as  being  the  basis  ot  it 
allegations  in  the  first  three  grounds  of  tbe 
motion,  which,  as  we  have  seen,  do  not  im- 
port the  legal  conclusion  deduced  therefns 
by  the  prayer.  The  prayer  of  the  plalnti^ 
may  have  been  open  to  criticism  la  its » 
sumption  of  some  of  the  facts  wbicb  w 
embodied  therein,  but  no  special  exceptiw 
were  filed,  and  It  was  substantially  cotreet  i: 
the  legal  proposition  it  asserted.  After » 
hearsing  the  facts  which  had  appeared  In  c^ 
dence  other  than  those  that  appeared  on  ti 
face  of  the  proceedings  on  the  attacbost' 
it  in  ^ect  asked  the  court  to  rule,  as  mane 
of  law,  that  the  one  undivided  third  inteiei 
which  passed  to  William  Coath  as  disttiixitt 
of  his  mother's  estate  was  subject  to  tte 
lien  of  the  plaintiffs'  judgment,  and  Mi 
to  condemnation  under  the  attachment  not' 
withstanding  the  transfer  of  this  Interat  i! 
him  to  the  garnishee  by  the  assignment  << 
the  30th  of  January,  1894,  and  the  mi» 
quent  deed  by  him,  as  administrator,  datti 
the  2Sd  of  April,  1894,  to  the  garnishee  ui 
Ella  0.  Dunlap.    This,  legal  conclusion  ii  U 
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tccord  vlth  tbe  Tiewa  expreeaed  herein.  I 
un  of  the  opinion  the  Jadgment  below  oo^t 
o  be  afflnned. 


IcABDUffi  et  al.  t.  MAYOR,  EJTC.,  OF  om 
OF  JERSEr  OITT. 

Court  of  Kaon  aad  Appeals  of  New  Jersey. 
July  81.  1901.) 

[UNICIPAL  CORPORATIONS-STATirrBS  — CON- 
STITUTIONAL JUAW— Ba^CTIONS— OFFICKRS— 
APPEAL  AND  ERROR  —  CBRTIORAKI  —  QUES- 
TIONS REVIEWED. 

1.  Act  March  22,  1001  (P.  L.  p.  408),  entitled 
An  act  to  establish  an  exdse  department  in 
itics  of  the  first  class,"  is  not  in  violation  of 
he  consticutional  provision  prohibiting  private, 
)cal,  and  special  laws,  since  a  classification  on 
he  basis  of  population  in  statutes  relating  to 
he  machinery  and  powers  of  mnnicipal  gov- 
rnment  la  legitimate  where  population  beara, 
s  it  does  in  this  instance,  a  reasonable  rela- 
ion  to  the  necessities  and  proprieties  of  the 
mnicipal  government. 

2.  .\ct  March  22,  1901  (P.  L.  p.  406),  entitied 
An  act  to  establish  an  excise  det>artment  in 
ities  of  the  first  class,"  does  not  infringe  on 
Sonst.  art  4,'  {  7,  par.  2,  which  interdicts  spe- 
ial  laws  regulating  the  internal  affairs  of 
awns  and  counties. 

3.  Act  March  ^  1901  (P.  L.  p.  408),  enUtied 
An  act  to  establish  an  excise  department  in 
ities  of  the  first  class,"  provides  that  the 
oard  of  excise  commissioners  shall  consist  of 
our  members;  that  at  the  first  election  two 
hall~be  elected  for  one  year  and  two  for  two 
earsj   that  each  political  party  shall  nominate 

candidate  for  each  term;  and  that  no  ballot 
hall  contain  the  name  of  more  than  one  can- 
idate  for  each  term;  and  that  at  each  snbse- 
nent  annnal  election  two  members  shall  be 
lerted  for  a  term  of  two  years,  bnt  no  ballot 
hall  contain  the  name  of  more  than  one  can- 
idate.  Beld,  that  snch  prorlsion  violates 
lonst.  art.  2,  i  1,  which  declares  that  every  vot- 
r  shall  be  entitled  to  vote  for  all  officers  that 
ow  are,  or  hereafter  ma^  be,  elective  by  the 
eople,  since  the  law  permits  each  voter  to  vote 
oT  only  one-half  the  members  of  the  board  to 
e  elected  at  each  election. 

4.  The  members  of  the  excise  board  created 
y  Act  March  22,  1901  (P.  L.  p.  406),  entitled 
An  act  to  establish  an  excise  department  in 
ities  of  the  first  class,"  are  officers,  since  they 
re  to  be  elected  "as  other  mnnicipal  officers, 

>  perform  important  public  duties,  for  a  fixed 
;rm.  at  an  annual  salary,  and  required  to  take 
n  official  oath. 

5.  Act  March  22,  1901  (P.  L.  p.  406),  entltied 
An  act  to  establish  an  excise  department  in 
ities  of  the  first  class,"  provides  that  snch  de- 
artment  shall  consist  of  a  board,  to  be  elect- 
d  in  the  manner  specified  in  the  act.  Held 
liat,  the  prescribed  manner  of  electing  the 
lembers  of  the  board  being  unconstitutional, 
le  whole  act  must  fall,  since  the  board  cannot 
e  filled  in  any  other  manner,  and  without  such 
card  the  act  would  be  inoperative. 

6.  Where,  by  certiorari,  a  resolution  of  a  city 
iiuncil,  which  would  be  valid  but  for  a  certain 
ct  of  the  legislature  with  which  the  resolution 
inflicts,  is  brought  before  the  court  for  review, 
li«  court  may  determine  whether  such  leglsla- 
ve  act  is  valid  or  inoperative,  because  in  ccm- 
ict  with  the  constitution. 

Error  to  supreme  court 

Certiorari  on  the  relation  of  Patrldc  McAr- 
le  and  another  to  the  mayw  and  aldermen 
f  the  city  of  Jersey  City  to  set  aside  a  reao- 
ition  of  tbe  board  of  aldermen.     From  a 


Judgment  aetting  aside  tbe  reaolution.  the 
mayor  and  aldermen  bring  error.    Beveraed. 

The  legislature,  at  tbe  aeaslom  of  1901, 
paaaed  the  following  act: 

"1.  In  aU  cities  of  tbe  first  daaa  In  this 
state  there  shall  be  and  hereby  is  established 
a  board  of  excise  commiaslonera  to  consist  of 
four  persons  for  the  terms  hereinafter  speci- 
fied, each  of  wbom  shall  be  elected  at  large  In 
such  city  as  hereinafter  provided. 

"2.  Within  the  time  provided  by  law,  be- 
fore the  election  held  next  after  the  passage 
of  this  act  for  the  election  of  municipal  offi- 
cers in  any  city  of  the  first  class,  two  persons 
shall  be  nominated  for  excise  commissioner, 
one  for  a  term  of  two  years  and  one  for  a 
term  of  one  year,  by  each  political  party  or 
petitioning  body  of  citizens  having  tbe  right 
by  law  to  nominate  candidates  for  munici- 
pal offices,  to  be  voted  for  at  such  election; 
and  at  such  election  the  two  persons  receiv- 
ing the  highest  number  of  votes  for  excise 
commissioner  for  each  of  said  respective 
terms  shall  be  the  duly  elected  excise  com- 
missioners for  tbe  terms  so  specified;  such 
commissioners  shall  be  elected  in  the  same 
manner  as  other  municipal  officers  in  said 
city,  subject,  however,  to  this  proviso:  that 
no  ballot  shall  contain  the  name  of  more  than 
one  commissioner  for  each  of  said  terms;  tbe 
terms  of  office  of  said  commissioners  shall  be- 
gin at  twelve  o'clock  noon,  on  the  first  day 
of  January  next  succeeding  their  election, 
and  expire  at  twelve  o'clock  noon  on  the  first 
day  of  January  next  succeeding  the  election 
of  their  successors  respectively. 

"8.  Within  the  time  prescribed  by  law,  be- 
fore each  election  thereafter  beld  for  tbe  elec- 
tion of  municipal  officers  in  cities  of  the  first 
class,  one  person  shall  be  nominated  for  ex- 
cise oommlssloner  for  the  two-year  term 
herein  designated,  by  each  political  party  or 
petitioning  body  of  citizens  having  the  right 
by  law  to  nominate  candidates  for  municipal 
offices,  to  be  voted  for  at  such  election;  and 
at  such  election  the  two  persons  receiving  the 
highest  number  of  votes  for  excise  commis- 
sioner for  said  term  shall  be  the  duly  elected 
excise  commissioners  for  the  term  so  siieci- 
fled,  and  shall  bold  office  for  two  years,  and 
until  their  successors  are  elected;  but  at  such 
elections  after  the  first,  no  ballot  shall  con- 
tain the  name  of  more  than  one  person  for 
excise  commissioner. 

"4.  Any  vacancy  In  such  board  occurring 
from  any  other  cause  than  the  expiration  of  a 
term,  shall  be  filled  for  the  unexpired  term 
thereof  by  tbe  governor  of  this  state,  who 
shall  appoint  a  resident  legal  voter  of  auch 
city,  but  such  appointee  shall  be  taken  from 
the  same  political  party  as  his  predecessor. 

"6.  The  annual  salary  of  auch  commission- 
ers shall  be  one  thousand  dollars  each,  and 
shall  be  paid  to  them  by  tbe  city  treasurer 
In  monthly  Installments  out  of  the  license 
fees. 

"6.  Such  board  of  excise  commlsslonera 
shall  have  the  aole  power  In  such  dtlea  to  U- 
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cense  and  isegulate  Inns,  taverna,  reataonnts, 
beer  saloons,  and  all  places  where  any  kind 
•of  vinous,  malt,  brewed,  spirituous,  or  other 
Intoxicating  liquor  is  sold,  and  after  the  li- 
censing, to  revoke  and  transfer  such  licenses 
under  the  laws  of  this  state  pertaining  there- 
to, and  under  such  regulations  as  said  com- 
mlsBloners,  subject  to  such  laws,  may  pre- 
scribe; and  no  license  for  such  purposes 
within  any  such  city  shall  be  granted  by  any 
«ther  authority,  and  any  license  purporting 
to  be  granted  for  such  purposes  by  any  other 
authority  shall  be  unlawful  and  void:  provid- 
ed, however,  that  any  such  license  lawfully 
granted  before  the  passage  of  this  act  shall, 
subject  to  its  conditions,  remain  valid  and  In 
full  force  and  effect  until  the  expiration  of 
the  term  for  which  it  was  legally  granted, 
but  no  such  license  shall  be  granted  after  the 
passage  of  this  act,  and  before  the  date  when 
such  board  of  excise  commissioners  is  by  the 
terms  hereof  to  organize^  excepting  for  such 
intervening  time,  and  one  month  thereafter, 
and  nothing  In  this  act  shall  prevent  such 
board  of  excise  commissioners  from  revoking 
any  existing  license  for  proper  cause. 

"7.  The  fees  for  licenses  granted  by  said 
board  of  excise  commissioners  shall  be  aucfa 
as  are  from  time  to  time  prescribed  by  law 
in  such  cities,  and  when  the  amount  is  by 
law  discretionary  with  the  licensing  author- 
ity, then  such  as  said  commissioners  shall  by 
ordinance  provide,  and  all  fees  for  licenses  so 
.granted  by  said  commissioners  shall  be  paid 
to  the  city  clerk,  who  shall.  In  addition  to  bis 
other  duties,  act  as  clerk  of  said  commlssion- 
ecB,  and  such  fees  shall  be  by  him  paid  over 
to  the  city  treasurer  forthwith. 

"8.  Said  board  of  excise  commissioners 
shall  have  power,  and  after  it  la  first  organ- 
ized no  other  authority  In  such  city  shall 
have  power  to  pass,  alter  and  repeal  ordinan- 
ces regulating  the  granting,  revoking  and 
transferring  of  such  licenses,  but  the  grant- 
ing, revoking  and  transferring  of  individual 
licenses  within  the  rules  covered  by  such  or- 
dinances may  be  done  by  resolution;  the 
acts  of  any  three  members  of  the  board  shall 
be  the  acts  of  the  board;  the  board  shall 
meet  on  stated  days  at  least  twice  in  each 
month. 

"9.  No  application  for  license  shall  be  act- 
ed upon  by  the  excise  commissioners  until 
the  fees  required  by  law  for  such  license 
shall  have  been  deposited  with  the  city  clerk, 
and  the  excise  commissioners  shall  act  upon 
and  grant  or  refuse  each  application  for  li- 
cense within  thirty  days  after  the  filing  of 
such  application  and  the  payment  of  said 
i^ees,  and  In  case  any  application  shall  be  re- 
fused the  fees  so  deposited  shall  be  returned 
'to  the  applicant,  unless  there  shall  be  an  ai>- 
jpeal  from  the  refusal  or  grant  of  such  license^ 
In  which  case  said  fees  shall  remain  on  de- 
;poslt  until  the  determination  of  such  appeal 

"10.  Any  applicant  who  shall  be  refused  a 
license  by  the  said  excise  commissioners,  or 
whose  application  for  license  is  not  granted 


or  rsfnaed  by  sadi  coounissloaers  iwitlilii  tbh^ 
ty  days  txom  tbe  date  of  iUliig  tlsercof  k 
accordance  herewith,  or  any  party  ^vbo  EbaS 
have  opposed  before  said  board  th&  grantla; 
of  a  license,  may  within  thirty  days  afier 
such  refusal  or  grant,  or  such  failuie  to  re- 
fuse or  grant,  appeal  to  the  court  of  coee- 
mon  pleas  of  the  county  In  whleb  anch  tp- 
plication  is  made,  and  said  court  shall  f<Ktii- 
wltb  summarily  hear  tbe  appUeaAlon  de  ssn. 
and  finally  determine  upon  'the  grant  or  r^ 
fusal  of  such  application  for  license  as  tbe 
facts  of  the  case  may  require,  '«Kd  cstif; 
its  decision  to  said  board  of  esdae  conmils- 
sioners,  who  shall  thereupon  grant  or  refise 
such  license  forthwith,  in  accordance  witi 
such  decision  of  the  conrt. 

"11.  Each  of  such  commissioners  shall,  b^ 
fore  he  enters  upon  the  duties  of  bla  aSce 
take  and  subscribe  an  oath  to  falthCnlly,  fair- 
ly and  impartially  perform  the  diitieB  of  hii 
office,  and  to  neither  grant  nor  withhold  a  li- 
cense by  reason  of  the  past  or  present  poili> 
cal  faith  or  affinity  of  any  applicant  tlicref  x. 
and  such  oath  shall  be  filed  with  the  &j 
clerk,  there  to  remain  of  record,  and  perJniT 
may  be  assigned  thereon  in  o^w  of  any  wilit 
violation  thereof. 

"12.  Said  board  of  excise  connnissioncn 
shall  meet  for  organization  annually  on  ttf 
first  day  of  January,  except  wlien  tbe  fist 
day  of  January  is  on  Btinday,  in  \«ideta  ev«9: 
they  shall  meet  on  the  second  day  of  Jannu;) 

"18.  All  acts  and  parts  of  acts  Inooosliiex 
with  the  provisions  of  this  act  are  iiereby  tp^ 
pealed. 

"14.  This  act  shall  take  effect  laonKdi- 
ately." 

Approved  March  '22,  1901.  P.  I«,  1801.  p. 
408. 

The  manner  in  which  this  litigation  arose, 
and  the  queetloos  presented  by  It,  will  apfca; 
in  the  opinion  of  the  court. 

John  W.  Queen  and  Allan  Ij.  McDermoa 
for  plalnturs  In  error.  Walter  L.  McDeruvn 
and  Vredenburgh,  Wall  4k  Van  WtnUe^  f« 
defendants  In  enor. 

DBPUB,  0.  J.  The  board  of  aldenoen  ot 
Jersey  City,  a  city  of  the. first  class,  passed  a 
resolution  May  7,  1901,  to  \Me  effect  '-thit 
the  licenses  for  keeping  of  Inns  and  tavenij 
and  the  sale  of  llquws  to  be  Issned  by  tlu 
board  on  the  first  day  of  July,  1901.  shall  be 
issned  for  the  period  of  one  year  fraon  that 
date,  and  shdU  be  Issued  only  upon  the  pay- 
ment of  the  full  amount  of  one  year's  Ucenst 
fee  for  each  license  issned."  McAzdIe,  a  res- 
ident and  taxpayer  of  Jersey  City,  sned  out  a 
certiorari  to  set  aside  this  rosolutioB  as  vio- 
lating the  act  providhig  for  an  exciae  depart- 
ment in  cities  of  the  first  dass.  DickiiKae 
was  subsequently  admitted  aa  a  part  prose- 
cutor. The  supreme  court  on  this  oertion^. 
adjudged  that  the  resolution  of  .the  board  (A 
aldermen  should  be  set  aside  on  the  gnxatL 
that  It  was  in  conflict  with,  the  actjOnder  ooa- 

Digitized  by  VjOOQ  IC 


N.  J.) 


MoARDLE  V.  MAYOR,  ETC.,  OF.  CITY  OF  JERSEY  CITY. 


1019 


aldemtloii.  This  writ  of  arot  is  brought  .to 
review  the  Judgment  of  the  supreiue  couFt, 
assigning  as  error  that  the  .saJdact  is  un- 
constitutional—First, beeause  it  ,1s  aiitrlTatet 
looal,  and  special  law;  second,  because  It 
violates  the  proyisions  of  isitlcle  2,  |  J,,  otithe 
constitution. 

The  act  is  entitled  "An  act  to  eotaltlishiaii 
excise  department  in  cities  of  the  .first  class 
in  this  state."  P.  h.  19Q1,  p.  M8.  .It, applies 
only  to  cities  of  the  fli?8t  class.  Hie  roonten- 
tion  that  it  is  based  upon  en  Insufflolent  dcM- 
aiflcatlon  is  untenable.  A  alasaifio^lon  on 
the  basis  of  population  in/statutes  relating  to 
the  machinery  and  powers  of  :aiaQiiaipaI,gDT- 
ernment  is  l^ltimate  wrhere  .population  bears 
—as  it  does  In  this  instanoe.^-a  reesonabie  re- 
lation to  the  necessities  and  pcoprleities  of  .the 
municipal  government.  Wawwr  v..iHoob,  .tiO 
N.  J.  Law,  482,  88  Atl.  .449.  This  doctrine 
has  been  applied  to  sustain  .statutes  jralating 
to  the  police  powers  of  municipalities,  using 
that  expression  in  its  broadest  sense.  War- 
ner T.  Hoagland,  61  N.  J.  Law,  62,  16  .AtL 
1«6;  Mortland  v.  Christian,  52  N.  J.  J,aw, 
a21,  20  Atl.  673;  In  re  Hayaes,  M<JH.  J.  Law, 
•i,  22  Atl.  823;  In  re  Sewer  Assessaaent  for 
Passaic,  M  N.  J.  Law,  156,  23. Atl.  £17;  Ow- 
ens v.  Fury,  55  N.  J.  Law,  1,  26  Atl.  ■934; 
\Iatheson  v.  Caminade,  66  N.  J.  Law,  .4,  .26 
Atl.  933;  Baker  v.  Delaney.liS  N..l..isnf.O, 
26  Atl.  936;  McLean  t.  Qtbaon,-66  N,  J.  Junvf, 
U,  26  Atl.  885;  Wood  v.  Atlantic  City,  66 
N.  J.  Law,  232,  28  AtL  427;  McLaughlin  v. 
City  of  Newark,  67  N.  J.  L&w,  288,  30  AU. 
543;  U.,  58  N.  J.  Law,  202,  34  Atl.  13.  This 
legislation  does  not  infringe  upon  paragraph 
2,  I  7,  art  4,  of  the  constltutian,  <whlch . later- 
dicta  special  laws  regulating  the  Internal  af- 
fairs of  towns  and  oountiee. 

Al  qusstion  of  more  importance  arises  un- 
der the  assignment  of  error  that  this  act  rio- 
lates  article  2,  |  1,  of  the  oeostitution,  and 
for  that  reason  is  void.  Article  2,  i  1,  r«gu- 
lates  and  secures  the  right  of  suffrage.  .It 
declares  that  "every  maleicltixen  of  the  Unit- 
ed States,  of  the  age  of  twenty-one  yeacs, 
who  shall  have  been  a  residcat  of  this  state 
one  year,  and  of  the  county  in  wblnh  he 
claims  Ills  vote  five  months,  next  .liefore  .the 
election,  shall  be  entitled  to  vote,  for. all  offi- 
cers that  now  are  or  hereafter  may  be  elect- 
ive by  the  people."  The  censtniction  of  this 
constitutional  provision,  so  vital  to  the  exist- 
ence of  popular  government,  is  not  at  all  in 
doubt  The  constitutional  mandate  is  dear 
and  distinct  that  every  qualified  voter  "shall 
be  entitled  to  vote  for  aU  officers  tlut  now 
are  or  hereafter  may  be  elective  by  the  peo- 
ple." So  far  as  the  construction  of  this  con- 
stitutional mandate  has  been  presented  to  the 
courts  of  this  state,  there  Is  entire  unanimity 
in  its  eonstruction.  The  dedsioas  on  that 
subject  arose  under  these  circumstanoes: 
The  constitution  provides  that  the  .memtters 
of  assembly  apportioned  to  aay  connty  shall 
be  ^eoted  by  the  legal  voters  of  the  connty. 
In  State  T.  Wilgfatson,  66  N.  J.  Law,  126,  28 


AtL:e6,  It  was  held  that  an  act  of  the  legisla' 
tore  iprovidJng  tor  the  election  in  assembly 
districts  of  members  of  assembly  apportioned 
to.  any  oouqty  was  unconstitutional  and  void. 
Xfais, decision  was  made  on  the  ground  that  to 
every  .Qualified  voter  was  secured  by  the 
tundw  mental  Jaw  the  right  to  a  voice  in  the 
electiou  of  all  ofQcers  which,  by  the  constitu- 
tion or  otlierwise,. are. elective  by  the  class  of 
l^al  voters  to  which  he  belongs.  In  Allison 
V.  Blake,  57  N.  J.  Law,  6,  29  Atl.  417,  it  was 
denided.by  the  supreme  court  tliat  all  persons 
within  the  class  designated  by  the  constitu- 
lien  ace  .entitled  to  vote  tor  all  officers  elective 
by  the  people,  whether  the  offices  to  be  filled 
be  ereated  by  the  constitution  or  by  legisla* 
tion;  and  rtbat  the  class  of  voters  who  shall 
boi entitled  to. the  elective  franchise  cannot  be 
diminished  or  enlarged  by  the  legislature; 
and  that  c<NMequently,  a  statute  which  con- 
fined the  right  to  vote  for  road  commissioners 
to  the  freeholders  of  the  districts,  excluding 
qualified  voters  who  were  not  freeholders, 
was  lunoonstitutional.  The  same  principle 
wss  adjudged  in  Kimball  v.  Hendee,  57  N.  J. 
Law,  307,  80  Atl.  804,  with  respect  to  the 
•teetlon  of  school  trustees.  The  constitution 
of  Ohio  OKrtains  a  provision  similar  to  ours 
tiiat  qoalifled  voters  shall  be  "entitled  to  vote 
at 'all  elections."  It  was  held  by  the  courts 
•f  that. state  that  the  constitutional  right  to 
vote: at  all  elections  Is  denied  by  a  statute 
which  provided  for  the  election  of  four  mem> 
bers  of  the  board  of  police  commissioners,  but 
denied  to  i  any  elector  the  right  to  vote  tcx 
mere  than  two  persons  for  such  commission* 
ers.  State  v.  Constantino^  42  Ohio,  437;  8 
Am.  &  Eng.  Corp.  Cas.  88.  Indeed,  the  lan- 
guage of  the  pceseription  on  this  subject  in 
evr  -oBOstitution  is  so  explicit  as  not  to  admit 
of  any  other  eonstruction.  In  Allison  v. 
Blake,  67  N. ,  J.  Law,  8,  29  Atl.  417,  Chief 
Jjustlce  Beasley  declared  that:  "The  constlto 
tkMial  :  language  Is  clear  and  unambiguous, 
aad  there  is  not  a  syllable  of  the  instrument 
that  throws  it  in  doubt  In  the  presence  of 
such,  a  fact  there  Is  no  room  for  construction. 
Under  such  circumstances,  the  rule  of  reason 
as  well  as  of  law  peremptorily  requires  that 
the  plain  language  of  the  primary  law  must 
be -taken  to  express  the  purpose  of  its  fram« 
ers."  .The  act  now  under  examination  pro- 
vides for  a  board  of  excise  commissioners,  to 
consist  of  four  persons,  each  of  whom  shall 
be  elected  at  large  in  such  city;  and  by  sec- 
tion 2  it  is  provided  that:  "Within  the  Ume 
provided  by  law,  before  the  election  held  next 
after  the  passage  of  this  act  for  the  elec- 
tion of  municipal  officers  in  any  city  of  the 
first  class,  two  persons  shall  be  nominated 
for  ^dse  eommissloners,  one  for  a  term  oC 
two  years  and  one  for  a  term  of  one  year, 
by  .each  political  party  or  petitioning  body  of 
citlaecs  having  the  right  by  law  to  nomlnata 
candidates  for  municipal  offices,  to  I>e  voted 
forattiBeh  election;  and  at  such  election  the 
two  persons  receiving  the  highest  number  of 
votes  'tor  exolse  commiasiener  tor  each  ofl 
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■aid  TeBpectlve  terms  shall  be  the  ivlj  elect- 
ed excise  commissioners  for  the  terms  so 
specified;  such  commissioners  shall  be  elect- 
ed in  the  same  manner  as  other  municipal 
offices  in  said  city,  subject,  however,  to  this 
proviso:  That  no  ballot  sball  contain  the 
name  of  more  than  one  commissioner  for 
each  of  said  terms."  The  section  quoted  re- 
lates only  to  the  first  election.  Section  S  pro- 
vides for  future  elections,  that  two  members 
of  the  board  shall  be  nominated  in  the  man- 
ner specified  in  section  2,  but  that  no  ballot 
shall  contain  the  name  of  more  than  one  per- 
son for  excise  commissioner.  On  its  face  this 
act  is  plainly  an  infringement  of  that  consti- 
tutional provision  which  secures  to  qualified 
voters  the  elective  franchise.  That  the  mem- 
bers of  this  board,  when  chosen  by  the  peo- 
ple, are  officers,  is  entirely  clear.  The  act 
provides  that  these  commissioners  shall  be 
elected  in  the  same  manner  "as  other  mu- 
nicipal officers,"  and  shall  hold  "office"  for 
two  years,  and  have  an  annual  salary  of  $1,- 
000  each;  and  that  such  commissioner,  be- 
fore he  enters  upon  the  duties  of  his  office, 
■hall  take  and  subscribe  an  official  oath. 
These  officials,  elected  as  municipal  officers 
at  a  popular  election,  are  also  charged  with 
responsible  and  important  public  duties.  In 
State  V.  Deshler,  25  N.  J.  Law,  177, 182,  trus- 
tees of  school  districts,  constables,  and  other 
township  officers  were  declared  to  be  officers, 
■within  the  meaning  of  this  constitutional 
provision.  A  similar  ruling  was  made  with 
respect  to  scbool  trustees  in  Kimball  v.  Hen- 
dee,  snpra,  and  with  respect  to  road  com- 
missioners In  Allison  ▼.  Blake,  supra.  In  the 
Century  Dictionary  an  office  is  described  as 
"the  right  and  du^  conferred  on  an  individ- 
ual to  perform  any  part  of  the  functions  of 
government,  and  receive  such  compensation. 
If  any,  as  the  law  may  affix  to  the  service." 
Volume  6,  p.  4091,  tit  "Office."  The  argu- 
ment of  the  counsel  for  the  defendants  In  er- 
ror that  this  is  not  an  election,  but  an  ap- 
pointment by  the  legislature  of  persons  to 
perform  the  duties  of  excise  commissioners, 
who  shall  be  selected  In  the  manner  pointed 
out  by  the  act.  If  sound  (which  It  is  not), 
would  enable  the  legislature  to  tamp»  with 
the  elective  franchise  at  Its  will,  and  the  con- 
stitutional provision  which  was  designed  to 
■ecure  to  the  qnaltfled  voters  of  tbe  state  the 
elective  franchise  would  be  made  a  nullity. 

It  is  contended  that,  if  those  parts  of  sec- 
tions 2  and  3  which  provide  that  no  ballot 
shall  contain  the  name  of  more  than  one  com- 
missioner gives  the  act  an  unconstitutional 
effect,  these  words  may  be  stricken  out,  leav- 
ing a  board  of  excise  commissioners  consist- 
ing of  four  persons,  elected  by  the  voters  un- 
der the  general  election  law.  Tbe  question  is 
whether  tbe  coiu*t  will  be  Justified  in  making 
such  a  Judicial  excision  of  an  act  of  the  legis- 
lature, which  seems  to  be  complete  In  all  Its 
parts  and  evinces  a  purpose  Inconsistent  with 
that  which  would  be  accomplished  by  such  a 
mutilation  of  the  statute.    "It  is  undoubtedly 


true  that  there  may  be  cases  where  one  part 
of  a  statute  may  be  enforced  as  constita- 
tlonal,  and  another  be  declared  InoperadTe 
and  void,  because  unconstitntional;  but  these 
are  cases  where  the  parts  are  ao  distinctly 
separable  that  each  can  stand  alone,  and 
where  the  court  Is  able  to  see  and  to  decUic 
that  the  intention  of  the  legislature  was  tbat 
the  part  pronounced  valid  should  be  entatct- 
able,  even  though  the  other  part  sboold  fan. 
To  hold  otherwise  would  be  to  snbstltiite  for 
the  law  Intended  by  the  leglslatnre  one  whkk 
they  may  never  have  been  willing  by  itsdf 
to  enact"  Polndexter  v.  Oreenhow,  114  U. 
8.  270,  804,  6  Sup.  Ct  003,  062,  29  L^  Ed.  18L 
"But  If  different  parts  of  the  act  ate  so  !■- 
tlmately  connected  with  and  dependent  npts 
each  other  as  to  warrant  the  belief  that  tbe 
legislature  Intended  them  as  a  wbole.  sirf 
that  if  all  could  not  be  carried  Into  effect 
the  leglslatnre  would  not  have  passed  the  res- 
idue Independently,  and  some  parts  are  hb- 
constitutional,  all  the  provisions  wblch  lit 
thus  dependent  upon  each  other  most  taSL' 
Johnson  v.  State,  69  N.  J.  Law,  B35,  S39,  37 
Atl.  940,  30  Atl.  646, 38  L.  R.  A.  373.  The  title 
of  the  act  Is  quite  decisive  on  this  subject  It 
Is  entitled  "An  act  to  establish  an  excise  d^ 
partment  In  cities  of  the  first  class  in  tliii 
state."  It  expressly  provides  tbat  tbe  cxdae 
department  should  consist  of  fonr  persons, 
elected  In  the  manner  "as  herein  provided.' 
That  It  was  the  purpose  of  the  legislature.  Is 
passing  this  act  to  abolish  tbe  former  metli- 
od  of  constituting  this  board,  la  manifest 
Until  commissioners  are  elected  pursuant  ti 
the  provisions  of  the  act  tbere  can  be  bi 
excise  department  in  the  city  to  execute 
any  of  the  provisions  of  this  statute.  Tbe 
election  of  a  board  In  the  manner  provided 
by  the  act  is  essential  to  "establlsb  an  excte 
department"  It  is  quite  clear  from  the  «- 
tire  act  that  an  excise  board  consisting  of 
four  members,  elected  by  the  electors  at  iMzgt, 
was  not  contemplated  In  this  Ieg1sUtlt« 
scheme.  The  manner  in  which  tbls  board  a 
to  be  established  being  In  violation  of  the  cos- 
Btltutlon,  the  entire  scheme  of  legislation  (■- 
bodied  in  the  act  must  falL 

It  la  also  contended  In  the  same  connectka 
that  the  proper  mode  of  relief  is  by  all  the 
qualified  voters  in  the  county  presenting  bil- 
lots at  tbe  election  containing  tbe  names  of 
the  whole  number  of  commissioners  to  be 
elected,  and,  therefore,  that  this  court  shouU 
not  entertain  this  writ  of  error.  It  is  appar- 
ent that  such  a  procedure  would  give  rise  ta 
the  greatest  confusion.  How  are  the  quai- 
fied  voters  to  procure  the  printing  of  sutA 
ballots,  and  what  assurance  can  be  had  that 
even  a  majority  of  the  qnalffied  voters  wooU 
adopt  this  method  of  securing  their  right  of 
sufftage,  or  that  the  election  officers  wouM 
receive  the  ballots?  Embarrassment  arising 
in  this  manner  Induced  the  supreme  court  la 
State  V.  Wrightson  to  entertain  a  proceedinc 
by  way  of  mandamus  without  a  previous  de- 
mand or  refusal.    It  is  there  said  that:    '^ 
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oBtpone  the  commencement  of  these  proceed- 
Bga  [that  Is,  by  mandamus]  undl  the  time 
irecedlng  the  annnal  electlona,  at  which  the 
ounty  clerk  and  the  clerks  of  the  dtlea  and 
owushlpe  of  the  county  are  required  to  per- 
orm  the  duties  devolved  upon  them  under 
be  election  laws,  would  effectually  prevent 
iroceedlngs  then  instituted  being  practically 
f  any  avaU."  State  T.  Wrlgtatson,  06  N.  J. 
<aw,  216,  28  Aa  5«. 

The  defendants  In  error  prosecuted  their 
rrlt  of  certiorari,  and  brought  up  to  the  su- 
reme  court  a  resolution  of  the  board  of  al- 
:ermen  that,  in  the  absence  of  this  act,  was 
egular  and  valid.  The  supreme  court,  on 
lie  hearing  of  the  writ  of  certiorari,  set  aside 
bat  resolution  on  the  ground  that  such  mu- 
iclpal  action  was  not  permitted  by  the  act  in 
.uestlon.  That  Judgment  of  the  supreme 
ourt  is  before  this  court  by  the  writ  of  er- 
or,  and  we  cannot  determine  the  propriety 
f  the  Jnillcial  action  of  the  supreme  court 
rithout  considering  the  force  and  effect  of 
be  act  under  consideration,  and,  consequent- 
r,  its  validity  under  constitutional  prescrip- 
lons.  The  Judgment  of  the  supreme  court 
honid  be  reversed,  and  this  act  declared  un- 
oustitutlonal  In  Its.  entirety. 


LEVY  v.  RUST. 

Donrt  of  Chancery  of  New  Jersey.    Jane  29, 

1893.) 

UORTQAOBS— FOROED    RBCBIPT3— BTIDBNCB. 

Complaiaant  •purchased  certain  lots,  taking 
itle  in  his  name,  and  executing  deeds  to  de- 
endant.  who  paid  the  price.  Defendant  did  not 
ec-ord  nis  deeds  until  the  controversy  arose. 
Complainant  claimed  that  he  furnished  defend- 
utmost  of  the  money  paid  for  the  lots,  but 
orrowed  the  balance  in  each  instance  of  de- 
endant,  and  gave  the  deeds  to  him  as  security 
or  such  loans,  which  bad  since  been  paid. 
)cfendant  denied  receiving  any  of  the  pur- 
hase  money  from  complainant,  and  claimed 
tint  complainant  was  to  attend  the  business  of 
urcbasing  and  retailing  the  lots  and  collecting 
euts  for  a  share  gf  the  profits.  Defendant 
ept  full  account  of  all  his  transactions,  and 
learly  explained  ail  transactions  between  them, 
lis  books  contained  no  entries  of  the  disputed 
urns  complainant  daimed  to  have  poid  him. 
Complainant's  testimony  was  conflicting  as  to  a 
umber  of  minor  items.  He  conld  not  account 
atisfaetoriiy  for  having  the  money  he  claimed 
}  have  paid;  said  he  took  receipts  in  each 
istance,  out  when  he  received  the  deeds  he  de- 
vered  the  receipts,  except  one,  back  to  defend- 
nt,  who  destroyed  them,  stating  that  the  deeds 
'ere  receipts  enough.  Complainant  kept  no  ac- 
}unt  except  pocket  memorandum  books,  in 
'hich  the  alleged  payments  were  entered  in 
roper  sequence  with  other  transactions.  He 
Iso  produced  receipts  and  bills  claimed  to  have 
pon  received  from  defendant,  and  bearing  his 
pparent  signature,  for  payments,  and  contain- 
ig  charges,  which  conflicted  with  defendant's 
aim,  and  were  not  on  defendant's  books,  and 
i>uld  have  been  made  only  on  the  supposition 
lat  defendant  recognized  complainant  as  own- 
r  of  the  lota.  Defendant  declared  these  re- 
>ipts  and  bills  forgeries,  but  the  signatures 
lereto  conld  not  be  distinguished  from  his  gen- 
ine  signature.  The  papers  were  all  typewrlt- 
ta,  except  the  signatures,  and  the  disputed 
apers  all  possessed  certain  peculiarities  of  de- 
ictive  letters,  faulty  alignment,  and  mistakes 


In  speUnf,  not  shown  by  any  other  wrtti«s- 
dalmed  to  have  come  from  defendant's  eOes^ 
and  were  on  paper  of  a  kind  which  defendaak 
and  his  tyjtewriter  testified  had  never  been  i 
in  his  ofllce.  field,  that  such  receipts  and  . 
were  forgeries,  and  that  complainant  should  i 
recover. 

Action  by  WlUlam  Levy  against  a«orc»  K 
Bust  for  a  decree  that  certain  deeds  were  cb^ 
ecuted  as  mortgages,  and  that  they  lMn» 
been  paid.    Decree  for  defendant 


Michael  Dunn  and  W.  W.  Watson,  for  ( 
plalnant.    Bngene  Stevenson,  for  defendant  - 


PITNBY,  y.  O.  (orally).  I  understand 
that  the  case  Is  rabmltted  to  the  court,  wlt^ 
out  argument,  as  to  the  three  lots  comprlaeA 
in  the  complainant's  bill;  and,  as  to  tk» 
fourth  lot,— the  Dundee  tract,— brought  In  fegr 
the  defendant's  answer  and  cross  bill, 
that  is  not  submitted,  but  each  party 
serves  the  right  to  be  further  heard  on  It, 
with  further  evidence,  after  the  .decision  «ff 
the  court  as  to  the  three  lots  first  menttoneA. 
Since  the  counsel  announced  to  me  yesterdngr 
afternoon  that  they  proposed  to  submit  tk» 
case  without  argument,  it  has  occupied  aqr 
mind  most  of  the  time,  and  last  evening- 1 
spent  several  hours  in  looking  over  a  porttaM- 
ot  the  evidence,  to  refresh  my  mind  as  mock 
as  I  could  upon  It,  and  1  have  come  to  tte 
conclusion  that  I  onght  to  dispose  of  it  now. 
Before  stating  the  Issues,  I  will  state  tke 
reason  why  I  come  to  that  conclusion.  Tk» 
evidence  covers  an  immense  amoimt  of  spaes; 
the  transactions  detailed  are  very  nnmcrow^ 
and  the  contradiction  of  the  witnesses  la  mt 
the  most  direct  and  Irreconcilable  kind;  matSt 
at  the  time  that  the  evidence  waa  being  gH- 
en,  I,  knowing,  as  everybody  did,  what  tk» 
exact  bearing  of  each  piece  of  evidence  was 
upon  the  issue,  gave  it  my  closest  attentio*; 
and  I  am  sure  counsel  on  both  sides 
bear  me  out  in  saying  that  I  studied  the  i 
in  each  particular  detail  of  aspect  with 
care  as  it  was  produced.  I  received  an  !■»- 
pression,  of  course,  on  each  particular  detaB 
of  its  aspect  as  I  went  along.  It  is  Impoa*- 
Ue  for  any  intelligent  mind  to  fail  to  recHv» 
an  impression.  At  the  same  time  I  reserrcA 
my  final  Judgment,  as  far  as  practicable  t»  a 
reasonable  mind  to  do  so.  In  anticipation  tkat 
possibly  the  impressions  I  received  might  ka 
removed  by  argument  I  am  not  to  have  tke 
benefit  of  that  argument  and  therefore  I 
back  on  my  original  impresBlons. 

Now,  If  I  should  wait  and  examine 
case,  and  write  an  opinion,  all  I  could 
would  be,  after  a  great  deal  of  labor  on 
one  of  these  items,  to  give  my  conclusion 
writing.  1  am  satisfied  that  It  Is  not  i 
duty  to  do  that,  and  In  a  case  of  so  ma 
detail  as  this  It  would  require  a  volume, 
the  business  of  the  court  would  not  warraak 
it  nor  the  exigencies  of  the  case  require  it:. 
Therefore,  while  I  have  not  been  able,  sinca 
the  announcement  was  made  yesterday 
the  case  would  be  submitted  without 
ment,  to  recall  In  detail  each  particular  «■» 
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4Cillie  Itema  which  go  to  make  np  the  masa 
of  tttis  case,  I  do  reecHlect  the  Impressions  that 
were  .made.  I  recollect,  in  general,  the  re- 
Milts.  Upon  a  lacge  portion  of  the  case,  and 
what  I  consider  the  crucial  parts  of  tiie  case, 
my  recollection  la  sufflciently  fresh  and  snffl- 
dentiy  minute  In  character  to  enable  me  to 
storte  the  result  at  which  I  have  come.  And 
aow  I  Irish  to  say  right  here,  in  ^nstlce  to 
the  counsel  in  Hils  ease,  that  I  acquit  .coun- 
sel .of  all  participation  In  what,  of  course, 
each  Goujasd  must  have  known  is,  .on  one 
side  or  the  other,  a  fraud;  and  I  wish  to  say 
that  I  .think  that  counsel  against  whose  side 
I  kave  come  out  in  this  case  la  entirely  tree 
tuan  the  least  participation  in  the  fraud 
which,  in  my  judgment,  is  attempted  to  be 
|kut  upon  the  court  And  this  is  only  simple 
Justice,  because  It  Is  a  case  where  counsel 
could  be  suspected  of  aiding  his  client;  and 
in  this  case  I  am  snre  he  has  not  rmdered 
the  least  aid  to  his  client. 

'  Now  let  us  see  what  the  issue  is.  The  com- 
.plainant,  William  Levy,  comes  Into  court,  and 
leys  tibat  he  was  the  owner  of  three  several 
tracts  of  land,  conveyed  to  him  on  three  sev- 
aral  dates,— one  on  the  1st  of  April,  1891, 
one  the  1st  May,  1891,  and  another  June  10, 
1862;  that  on  each  of  those  dates,  slmulta- 
aeons,  in  substance,  with  the  receipt  by  him 
of  the  title,  he  made  three  several  absolute 
deeds  to  the  defendant,  George  P.  Rust,  or 
to  his  brother,  Charles  Rust,— and  In  thia 
Gconection  I  wUl  lust  treat  Charles  Rust  and 
Oeorge  P.  Rust  as  one  Individual.  He  says 
tbat  on  those  dates  he  gave  a  deed  to  Oeorge 
P.. Rust  for  each  of  those  different  tracts;  an 
absolute  deed,  which  was  a  mwtgage,  to  se- 
cure Mr.  Rust  tor  a  comparatively  small 
anonnt  of  m<Hiey  advanced  by  him  at  the 
time  to  .Mr.  Levy,  the  complainant,  to  help 
him  pay  the  consideration  of  those  convey- 
anees;  and  that  these  deeds  to  Mr.  Rust  from 
him  were,  in  effect,  mortgages;  and  the  bill  is 
a  b)ll  for  redemption.  Mr.  Levy  says  he  has 
repaid  all-  those  moneys.  I  don't  think  the  bill 
■ays  so,  but  that  is  the  aspect  of  the  case,— 
timt,  if  there  is  any  balance  left  between  the 
parties,  he  Is  ready  to  pay  it.  It  is  a  bill  for 
redemption.  The  answer  to  that  on  the  part 
of  Mr.  Rust  is  this:  That  Mr.  Levy  came,  and 
said  to  him,  in  substance:  "I  want  to  enter 
into  same  real-estate  transactions,  and  know 
of  some  purchases  that  can  be  made,  and  one 
purchase  particularly.  I  have  not  the  money 
to  go  into  it,  and  will  you  Join  me?"  and  that 
the  result  was  that  Mr.  Rust  agreed  with  Mr. 
Levy  to  go  into  the  real-estate  transactions; 
tlmt  he  (Rust)  was  to  advance  all  the  money,— 
Mibstantially  all  the  money;  that  Mr.  Levy 
was  to  take  the  title  in  his  own  name,  and 
give  Mr.  Rust,  at  the  same  time,  a  conveyance 
fcr  the  property,  which  Mr.  Rust  was  not  to 
pnt  upon  record;  and  that  Mr.  I/Cvy  was.  to  do 
the  work  of  retailing  out  this  property,— sell- 
ing It  at  a  :proflt;  ordinary  real-estate  trans- 
aetion,— and  to  divide  the  proQts  with  Mr. 
Rust;  ttiat  Mr.  Rust  had  a  reason,  satisfactory 


to  hims^f,  for  not  willing  to  appear  hi  nA 
transactions  as  dealing  In  real  eataie,  iM 
therefore,  having  great  .eonadenee  in  Kr. 
Levy,  and  Mr.  I^evy  having  long  beoi  a  cl«: 
of  bis,  he  preferred  that  the  tiUe  should!* 
taken  in  I«vy's  name,  but  that  be  sbonld  tiks 
Levy's  deed,  however,  to  hlmaelf,  as  ahto-ju 
owner,  to  be  laid  away  in  his  safe,  and  am 
osed  except  in  case  of  death  or  otber  difflcnlt;. 
Now,  it  is  proper  Just  here  to  -state  what  tU 
position  of  these  parties  was.  Mr.  Rnst  w!< 
an  attorney  and  coanselor  at  la.-w,  pracdciif 
at  Passaic,  and  has  been  there  tor  aereol 
years.  He  was  comael  for  .tbe  city  of  Fii- 
sale,  and  enjoyed  the  confidence  of  the  am- 
munlty,  and  so  had  a  v«ry  large  bnainBai  tcr 
a  young  man.  Mr.  Liery  la  a  ytmng  miii, 
only  27  years  of  age.  Be  came  to  this  coa- 
try  about  16  or  16  'Tears  ago,  aa  a  foKiga?: 
has  lived  in  Passaic  most  of  tbat  time,  so: 
been  very  industrions  and  energetic  and  lai 
been  engaged,  since  bis  majority,  in  reii«i- 
tate  transactions,  very  heavily,  with  very  tl:- 
tie  capital;  and  was  also  engaiged  in  keeps; 
a  provision  store,  in  which  be  sold  meati  ui 
provisions  of  various  Iduds;  and  was  tis 
a  real-estate  agent,  with  a  real-estate  cffiee. 
Besides,  he  was  a  Justice  of  tbe  peacer-il 
attained  by  the  time  he  was  26  years  of  t^ 
I  think.  He  was  27  when  he  was  first  sircM. 
as  I  understand  it.  And  Mr.  Bust  had  bes 
his  counsel,  had  attended  to  hla  law  bnsioes 
Mr.  Levy  was  engaged  hi  real-estate  t^ula^ 
tlons  quite  up  to  all  the  capital  that  he  iiL 
and  was  extending  his  business  considen))!;. 
and  was  under  heavy  obligations,  and,  t 
Qourse,  takhig  many  risks.  Now,  I  state  ttis 
to  show  the  sitoation  of  the  parties  to  «&:: 
other  when  they  entered  Into  this  contnct. 
whatever  it  was.  Now,  those  are  the  aQep- 
tions  of  Mr.  Rust  Mr.  Levy  says  that  tie  tc- 
nlsbed  the  moneys  for  these  various  propts- 
ties,  all  but  a  trifle,  and  tbat  trifle  be  I<<lT' 
rowed  of  Mr.  Rnst,.  and  gave  him  these  deeii 
as  mortgages.  Mr.  Rust,  on  tbe  other  liuit 
denies  the  whole  story,  and  says  tbat  no  mofr 
ey  was  advanced,  with  one  exception,  by  lii 
Levy,  but  that,  with  that  one  exception,  )s 
advanced  It  all.  This,  of  conrse,  shovs  it 
once  that  there  is  a  very  serious  qnesdoa  s: 
fact  between  the  parties,  and°  it  Is  entirel;  ui 
solely  a  question  of  fact. 

It  Is  admitted  that  at  the  time  tSxe  semi 
deeds  passed  with  the  exertion  of  iUV- 
in  the  last  case,  all  the  money  that  was  paU. 
-in  fact,  without  any  exception,— all  ti? 
money  that  was  paid  at  the  time  the  d»'J 
were  delivered  was  .paid  by  Mr.  Rnst.  vi 
tbat  east  the  burden  upon  Mr.  Levy  of  pric- 
ing that  he  had  advanced  tbe  greater  pe' 
of  that  moneyi  previously  to  Mr. .  RiHt  Tbu 
burden  he  cheerfully  assamed.  The  £n! 
deed  was  delivered  on  the  Ist  of  April,  IS/l 
for  property  bought  of  Haimagb  G.  Howa-nl 
and  the  title  was  taken  In  the  jauae  of  Wil- 
llam  Levy,  the  consideration  being  93.BG0  fi? 
property  situate  in  Lodi  .township,  Berpa 
county,  across  the  ooantjr  line  from  Fassti^ 
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•nrhere  tke  partiea  lived;  and  haa  been  caU«d 
tbe  "I.odi  Tract"    The  second  property  yma 
coDTeyed  «n  the  1st  of  May,  1881,  by  one 
Sai-ry  F.  Schleich  to  Mr.  Levy,  and  the  con- 
sideration for  that  was   (5,000.    The  prop- 
erty was  situate  in  the  city  of  Pasaalc.    The 
third  property  was  conveyed  June  10,  1892,  by 
one  Joseph  Ratzer  to  Mr.  Levy,  In  considera- 
tion of  $21,000.     Five  thousand  dcdlars  In  cash 
waa  paid,  and  two  mortgages,   aggregating 
■$16,000,  made  up  tbe  bahLoce.    The  Howard 
or   Lodl  property,  though  conveyed  on  the 
Ist  of  April,  1801,  was  contracted  for  In  8ei;>- 
temb^,  1890,  and  it  was  treated  as  the  prop- 
erty of  Mr.  Levy  from  atanost  Immediately 
after  the  written  contract  was  entered  Into, 
And  sales  began  to  be  made  from  It  hi  antld- 
patlrai  of  the  receipt  of  the  deed.    Things 
went  on.    Contracts  were  made  for  retailing 
out  these  properties  from  time  to  time,  all 
in  the  name  of  Mr.  William  Levy.    Every- 
thing went  on  smoothly  between  the  parties. 
Moneys  were  paid  back  and  forth,  mortgages 
were  given,  and  houses  were  built;  and  every- 
thing went  on,  as  I  have  said,  amicably,  up 
to  about  the  25th  of  July,  1802.    The  deeds 
from  Levy  to  Bust  retnalned  In  Mr.  Rusf s 
.safe,  unrecorded.    On  or  about  Monday,  the 
25th  or  2ath  of  July,  some  su^ilclon  arose 
La  Mr.  Rust's  mind  that  he  waa  In  danger 
from  Mr.  Levy,  and  he  proposed.  In  his  own 
mind,  to  have  Ills  deeds  recorded,   and  he 
took  out  his  deeds,  and  looked  at  them,  and 
he  found  that  the  deed—    He  bore  In  mind 
that  Fome  exchanges  Iiad  been  made  with  re- 
gard to  the  liOdl   or   Howard   prc^erty    by 
wlilch  a  couple  of  small  lots  had  been  added 
by  Mr.  Levy,  tbe  oomsideration  of  which,  ac- 
cording to  Mir.  Bnsf B  view,  came  from  the 
property,  and  that  those  two  lots  belonged 
with  it.    Mr.  Levy's  wife.  In  the  meantime,— 
the  woman  who  was  his  wife  in  April,  1801, 
—baA  died,  and  he  had  remarried.    The  deed 
from  Levy  to  Rust  of  tbe  Howard  or  Lodl 
property   was    executed   by   Levy   and    his 
wife,    Fanny,    then    deceased.      Mr.    Bust 
tbooght  It  desirable,  to  have  those  other  two 
lots  Included,  and  to  have  the  deed  executed 
by  Mr,  Levy's  present  wife.    So  he  erased 
the  name  of  Fanny  from  that  deed,  and 
wrote  in  a  blank  space  which  had  been  left 
tbe  descriptlou  of  the  other  two  lots  which 
he  wished  Included,  and  applied  to  Mr.  Levy 
to  re-execute  tliat    I  am  not  going  Into  tbe 
details  of  all  that  occurred;  I  don't  think  it 
Is  necessary;    but,  according  to  Mr.   Bust's 
statement,  Mr.  Levy  put  him  off  from  time  to 
time  until  he  became  so  suspicious  that  he 
sent  his  brother,  Chories,  with  tbe  deeds  for 
the  Schleich  property  and  the  Ratzer  prop- 
erty, to  Paterson,  and  there  found  that  Mr. 
Levy  had  put  a  mortgage  on  the  prc^erty. 
He  then  had  those  deeds  recorded.    He  had 
the  deed  recorded— the  deed  for  the  Howard 
property  from  Levy  to  him— after  erasing 
what  he  had  added  in  tbe  way  of  the  addi- 
tional lots,  and  wltbout  tbe  name  of  the 
wife,  who  was  dead.    I  say  this  simply  to 


axplaln  Just  here  th«  aratllatkn  of '  tiiat  deed, 
and  for  no  other  purpose.  The  deed  for  the 
Lodl  property  he  had  recorded  the  next  day 
In  Ha(^easack.  The  one  transaction  was 
done  In  Fater8<Mi,  on  the  27th  of  July;  and 
the  other  transaction— the  putting  the  How- 
ard deed  on  record— was  done  at  Hackea- 
sack,  on  the  28th  of  July.  Immediately  ofttt 
that,  he  was  called  upaa  by  Mr.  Dunn,  aa 
oonnsel  for  Mr.  Levy,  and  he  had  several  no- 
tices served  on  taim^— tbe  details  are  not  ne^ 
essary  to  be  stated,— demanding  the  papers 
-which  be  held  of  Levy.  Finally,  however, 
he  was  called  upon  to  render  an  account,  and 
be  made  a  statement  comprising  the  separate 
statements  on.  the  2d  of  August  of  the  charges 
and  credits  on  bis  books  against  and  in  fa- 
vor of  each  one  of  these  three  properties,  tbe 
Lodl  or  Howard,  the  Schleich,  and  the  Rat- 
aer.  That  statement  be  furnished  to  Mr. 
Dunn  In  typewriting.  I  shall  hayie  some- 
thing to  say  about  the  peculiarities  of  tbe 
typewriting  In  that  statement  presently.  It 
is  of  importance  in  this  case,— great  Im- 
portance, in  my  Judgment.  Mr.  Bust  swears 
that  the  bargain  between  him  and  Mr.  Levy 
was  that  Mr.  Levy  should  do  the  work  of 
buying  and  selling  and  handling  these  prop- 
erties, and  that  he  (Bust)  was  to  furnish  tbe 
money;  that  tbey  were  to  divide  the  profits; 
but  that,  in  addition  thereto,  Mr.  Rust  should 
have  his  regular  fees  for  ail  professional 
work  he  did  in  connection  with  it,  such  as 
drawing  contracts,  deeds,  and  making  search- 
es. I  don't,  at  present,  adopt  any  theory  aS 
to  whether  that  was  actually  true  or  not;  but 
that  is  bis  theory.  But  he  says— and  tt  so 
appears— that  he  had  never  charged  on  bis 
books  any  of  the  Items  for  professional  serv- 
ices whatever;  tout  he  had,  of  course.  In  bis 
books,  as  he  kept  them,  memoranda  from 
which  he  coold  at  any  time  ascertain  Just 
-what  professional  work  he  had  done,— what 
deeds  and  what  contracts  he  had  drawn,— 
and  he  had  a  general  idea,  of  course,  what 
bis  charge  should  be  for  searches;  so  that 
when  he  made  up  these  three  statements  of 
August  2,  1892,  be  put  in  them  each  item  that 
bis  books  showed  of  charges  and  credits  to 
eadi  one  of  the  properties.  And  I  stop  to 
say  that  his  books  show  that  be  kept  an  ac- 
count for  each  one  of  these  properties  for 
moneys  paid  and  received.  And  he  also  add- 
ed in  each  statement— what  did  not  appear 
on  his  books,  and  never  had  been  put  on  his 
books— divers  Items,  generally  without  date, 
for  professional  work,  which  his  books  show- 
ed he  had  done,  as  to  each  of  the  properties. 
So  that  each  statement  contains— some  ot 
them  at  least— items  which  are  not  on  his 
books  The  Howard  property  certainly  does, 
and  I  think  the  Ratser  does.  I  am  not  snre 
whether  the  Schleich  property  does  or  not 
I  think  It  does  not  I  think  the  Schleich 
property  shows  nothing  that  Is  not  on  his 
books.  That  statement  or  set  of  statements^ 
was  furnished  to  Mr.  Dunn  on  tbe  2d  of  Aup 
gnst  and  was  seen  by  Mr.  Lory.    Utter  <»i. 
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Mr.  Dmm  aaked  for  a  farther  statement 
from  Mr.  Rust,  with  the  result  that  Mr.  Rust 
aent  blm  a  statement  dated  the  18th  of  Aa- 
gust,  which  contained  the  Items  of  all  his 
charges,  ererythlng  on  hla  books,  against  Mr. 
Levy,  which  do  not  refer  to  either  of  these 
three  properties.  I  believe  I  am  right  in 
fhat? 

Mr.  Rnst:    Yes,  sir. 

The  Court:  It  covers  two  sides  of  a  slngie 
sheet  of  legal  cap,  and  Is  composed  of  nearly 
100  different  items.  Most  of  them  are  small. 
That  statement  was  in  Mr.  Levy's  possession. 
Now,  let  us  see  the  situation.  Suit  was 
brought  The  bill  was  filed  promptly  by  Mr. 
Levy,  and  the  answer  was  put  In  by  Mr.  Rust, 
and  the  parties  came  to  a  hearing.  As  I  said 
before,  Mr.  Levy,  with  apparent  cheerfulness, 
assumed  the  burden  of  showing  that  he  paid 
most  of  these  moneys  to  Mr.  Rust.  He  also 
famished  to  his  counsel,  before  the  bill  was 
filed,  a  statement,  made  out  by  his  then  wife, 
of  the  moneys  which  he  had  advanced  to  Mr. 
Rust;  and  he  had  that  statement  I)efore  Iilm 
when  he  went  on  the  witness  stand,  and  other 
memoranda,  which  he  had  prepared  at  his  lei- 
sure, of  dates  and  amounts,  and  so  forth,  of 
the  very  large  number  of  transactions  of  vari- 
ous Icinds  that  he  had  had  with  Mr.  Rust,  and 
with  other  parties,  which  were  collateral,  or 
related  more  or  less,  to  the  matters  in  Issue. 
Now,  taking  the  Lodl  property  bought  of  Mr. 
Howard,  we  find  that  Mr.  Levy's  statement 
says  that  he  paid  Mr.  Howard  a  deposit  on 
account  of  the  purchase  money  at  the  time  the 
contract  was  signed,  or  substantially  at  that 
time,  of  $S0.  That  is  true.  It  is  an  admitted 
fact  that  Mr.  Rust  prepared  a  short  option,  a 
contract,  to  be  signed  by  Mr.  Howard,  leaving 
the  amount  and  some  things  blank,  which  he 
handed  to  Mr.  Levy,  and  which  Mr.  Levy  took 
to  Mr.  Howard,  and  which  he  prepared  for  his 
signature,  and  paid  him  $50.  That  contract 
with  Howard  provided  for  the  delivery  of  a 
deed  on  the  1st  of  November,  and  the  contract 
was  dated  September  12th,  I  think.  The  con- 
sideration was  $3,550,  and  be  paid  |60  of  it 
down.  Mr.  Levy's  attention  was  called  to  the 
question  how  he  expected  to  raise  that  money 
by  that  time  (November  1st),  and,  without  go- 
ing Into  it  (I  read  it  over  last  night),  his  expla- 
nation of  that  was  not  satisfactory.  It  was 
not  satisfactory  to  me  at  the  time,  and  further 
consideration  of  it  still  leaves  it  unsatisfac- 
tory. We  come  now  right  to  the  very  pinch 
of  the  case.  Mr.  Levy's  theory  was  that  he 
was  to  advance  that  money,— $3,500,— except 
what  little  he  might  borrow  from  Mr.  Rust; 
and  he  does  not  pretend  that  at  that  time,— 
September  12,  1890,— as  I  recollect  his  evi- 
dence, he  had  made  any  arrangement  with  Mr. 
Rust  to  advance  him  any  money;  but  he  de- 
liberately enters  Into  the  contract  with  the 
consideration  of  $3,560  to  be  paid  on  the  Ist  of 
November,  only  about  six  weeks  off,  without 
having  made  any  provision  whatever  for  rala- 
ing  the  money.  It  Is  true,  he  stated  that  he 
expected  to  get  it  where  he  got  money  before. 


But  later  on,  wltbla  a  diort  time,  a  new  ii 
rangement  was  made  with  Mr.  Howszd.  Mr 
Levy  wished  to  make  some  improrements  « 
the  property  in  the  way  of  grading  and  m 
forth,  and  Mr.  Howard  said  $50  was  bk 
enough  to  pay  down,  and  Howard  also  wul 
that  he  would  like  to  live  there  until  eprtsi 
and  not  give  up  possession  on  the  1st  of  N*- 
vernb^;  and  Levy  told  him  to  go  to  Bast.  tIm 
owed  him  (Levy)  some  money,  and  be  wo^ 
pay  him  some  more  money,  and  would  pt 
him  an  extension  of  time  until  the  1st  d 
April.  So  a  new  agreement  was  altered  b^ 
about  the  Ist  of  October  between  Howard  ti^ 
Levy,  whereby.  In  consideration  of  $100,  Hc'«- 
ard  agreed  to  sell  the  property  at  the  Km 
rate,  $3,560,  on  the  Ist  of  April,— conTcy  a 
property  on  the  1st  of  April  then  next  Co: 
$3,660,  less  commissions  which  be  agreed  tt 
allow  to  Mr.  Levy,  and  which  Bir.  Bust  nil 
he  was  to  have  the  benefit  of.  That  agrw- 
ment  was  executed,  and  afterwards  canW 
out,  and  Mr.  Rust  paid  the  addltltwal  $50,  » 
ducing  the  amount  due  to  $3,450,  to  be  fa^ 
on  April  Ist. 

Now,  Mr.  Levy  says  in  his  written  stifr 
ment  famished  to  bis  counsel,  and  he  s 
swears,  that  he  paid  to  Mr.  Rust  $3,000  if 
that  money,  as  f<dIows:  He  said  that  Mr 
Howard  expressed  a  desire  to  close  the  tnss^ 
action  before  the  1st  of  April  on  account  d 
some  other  arrangements  which  he  (Howari 
had  made,  and  that  he  (Levy)  told  him  bt 
would  be  ready  on  the  25th  of  March;  and.  ai 
I  recollect  Mr.  Levy's  testimony,  he  said  tfai: 
he  had  made  arrangements  with  Mr.  Rust  b 
the  effect  that  Mr.  Rust  would  pay  whatera 
he  was  a  little  short  of  the  amount  to  be  paid 
There,  again,  a  careful  exandinatlon  of  bs 
evidence  leaves  it  a  little  unsatlafactory,  bos 
nothing  80  marked  aji  to  affect  the  case,  excq^ 
for  other  things.  But  he  says  in  anticipati(s 
of  that  payment  he  made  an  arrangemoit  irltli 
Mr.  Rust,  and  took  him  $2,400  in  cnrrencr  oa 
the  25th  of  March,  1801,  and  handed  it  to  Ilm 
and  that  Mr.  Rust  gave  him  a  receipt  far  ti 
Now,  here  he  was  asked  immediately  bj  m 
where  he  got  that  money.  He  said  he  had  i; 
in  the  house.  He  was  aedced,  "Did  you  draTS 
from  the  bank?"  No,  he  hadn't  had  it  In  x^ 
bank.  He  didn't  keep  all  his  money  in  tbr 
bank.  My  attention  was  called  to  that  at  tlv 
very  start,  and  the  examination  was  condctt 
ed  by  myself.  He  said  he  had  saved  it  fmo 
his  dally  sales  in  his  store  for  some  time;  Ud 
been  saving  it  up  from  his  sales,  and  keeplag 
it  in  the  house.  That  struck  me  as  very  io- 
probable.  At  that  time  I  was  not  aware  bov 
improbable  It  was.  But  farther  developmeiu 
made  it  a  great  deal  more  Improbable.  TLi 
gentleman  kept  a  bank  account,  and  was  en- 
gaged largely  In  business.  He  was  bonov- 
tng  money  all  the  time,  and  had  occasion  t) 
use  all  his  money.  He  was  not  a  man  whost 
business  transactions  admitted,  practically,  i^ 
his  saving  up  money  In  that  way.  He  sajs  it 
did  very  little  in  the  bank;  but  we  find  b;  b  < 
bank  book  that  on  the  li^b  of  March  he  de- 
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jtOBlted  $2,200.  Now,  If  we  take  his  story  aa 
xne,  a  large  amount  of  this  money  which  he 
ays  he  handed  to  Mr.  Rust  must  have  been 
n  hts  hands  then  on  March  7th.  On  the  9th 
>f  March  he  deposited  $323;  on  the  11th, 
>150;  on  the  4th,  $75;  on  the  16th,  $295;  and 
»n  the  leth  he  borrowed  of  the  bank  $2,000,— 
hat  Is,  nine  days  before  he  says  be  made  this 
>ayment  On  the  26th  of  March— the  day 
ifter  be  made  the  payment— he  deposited  $250, 
ind  on  the  30th  he  deposited  $166,  and  on  the 
list  be  deposited  $200.  Now,  the  subsequent 
■Tidence  In  this  case  shows  that  this  gentle- 
nan,  Mr.  Levy,  was  engaged  actively  all  the 
Ime  In  all  sorts  of  deals  In  real  estate,  which 
•equlred  the  use  of  every  dollar  he  could  get 
3e  was  borrowing,  and  sailing  as  close  to  the 
vlnd  as  a  man  possibly  could  do  and  hold  his 
lead  above  water.  Now,  that  story  of  the 
>ayment  of  $2,400  to  Mr.  Rust  Is  very  Im- 
irobable.  But  he  backed  It  up  with  a  witness, 
-Mr.  Soloman  Slaft,— who  swears  he  was  with 
itm,  and  saw  the  money  paid.  Now,  Mr.  Rust 
lenles  that  In  toto;  says  there  Is  not  one  word 
)f  truth  in  It;  and  he  backs  up  his  statement 
>y  producing  a  most  elaborate— I  won't  say 
'laborate,  but  most  complete— set  of  books  of 
Lccount,  In  which  an  entry  Is  made  of  all  his 
tusiness  transactions,  with  one  single  excep- 
lon.  That  exception  la  where  a  man  pays 
dm  a  sum  of  money,  and  he  at  the  same  time 
Iraws  his  check  for  a  like  amount;  where  It  Is 
1  mere  temporary  thing  of  that  kind  that 
an't  affect  his  account  of  cash.  With  that 
Ingle  exception,  all  his  business  transactions 
re  entered  on  his  book.  He  has  brought  here 
Jl  bis  deporit  tickets,  an  his  checks,  his  bank 
looks,  and  has  made  a  complete  display  of  all 
ilfl  business  transactions,  and  there  Is  not  a 
race  of  that  $2,400  anywhere  on  his  books; 
nd.  If  that  money  was  paid,  as  sworn  to  by 
S.T.  I.evy,  then  I  am  to  believe  that  Mr.  Rust 
ellberately  at  that  moment  made  up  his  mind 
o  cheat  Mr.  Levy  out  of  that  money,  and  nev- 
r  give  him  credit  tor  it.  But  Mr.  Levy  says 
Ir.  Rust  gave  him  a  receipt  for  that  payment 
t  $2,400.  How,  then,  could  Mr.  Rust,  on  the 
6th  of  March,  when  he  received  that  money, 
blnk  he  could  cheat  Mr.  Levy  out  of  it,  when 
,e  had  given  him  a  receipt  for  it?  That  is  the 
irst  thing  that  strikes  you.  Then  Mr.  Levy 
ays  that  Mr.  Rust  was  not  ready  to  furnish 
be  rest  of  the  money  at  that  time,  and  so  the 
ttempt  to  help  Mr.  Howard  by  paying  him  in 
.dvance  of  April  1st  was  not  fulfilled,  and  the 
blng  went  over  to  the  time  the  contract  fixed, 
-Ik.  the  1st  of  April 

It  is  proper  hne  to  say  that  Mr.  Levy 
aid  that  one  reason  he  carried  the  bills  over 
o  Mr.  Rust  instead  of  a  check  was  that  Mr. 
lust  advised  him  that  he  should  always  have 
tilla  ready  to  tender  at  the  time  of  the  com- 
pletion of  a  contract,  because  a  party  was 
lot  obliged  to  take  checks;  and,  further, 
bat  Mr.  Howard  had  previously  told  him  be 
rould  not  take  checks;  and  thae  is  some 
npport  of  this  story  in  Mr.  Howard's  evi- 
[ence^  wb*  said  he  did  not  want  to  take 


checks,  but  Just  what  I  don't  recaB.  Then 
Mr.  Levy  said  he  raised  $600  more,  and  on 
the  81st  of  Mandi  paid  that  $600  to  Mr.  Rust, 
and  took  bis  receipt  for  it,— having  two  re- 
ceipts then.  With  regard  to  that  payment  ot 
$600  by  Mr.  Levy  to  Mr.  Rust,  the  same  re- 
mark that  I  made  with  regard  to  the  $2,400 
la  true,— that  not  a  trace  of  It  Is  found  on 
Ifr.  Rust's  account  books,  nor  on  bis  bank 
account  deposit  slips,  or  anywhere  else;  and 
that  remark  applies  to  all  the  alleged  pay- 
ments by  Mr.  Levy  to  Mr.  Rust  I  will  say 
It  now  once  tor  all.  And  if  tbese  moneys 
were  paid  to  Mr.  Rust  as  Mr.  Levy  declares, 
then  Mr.  Rust  with  consummate  ability  and 
with  Inexpressible  depravity,  set  to  work  at 
once  to  cheat  Mr.  Levy  out  of  all  tbese  mon- 
eys. You  can't  account  for  the  phenomena 
in  any  other  way.  I  have  thought  of  it  a 
great  many  times,  and  that  is  the  only  way 
out  of  It  Now,  when  be  (Levy)  handed  him 
(Rust)  the  $600  on  the  Slst  of  March,  that 
with  the  $2,400  paid  on  March  26th,  made 
$3,000  that  Mr.  Rnst  had  received,  which 
left  $450,  and  no  more,  to  be  paid.  Now, 
Mr.  Levy  swears  that  Mr.  Rust  paid  Mr. 
Howard  the  whole  money  on  the  1st  of  April. 
A  large  amount  of  evidence  was  given  as  to 
the  details  of  that  payment  whicb  I  don't 
think  it  Is  necessary  now  to  advert  to,  be- 
cause I  don't  see  that  It  makes  particularly 
one  way  or  the  other.  Now,  Mr.  Levy  says 
'he  paid  back  that  advance  of  $460,  which  he 
says  was  $600,  and  be  goes  on,  and  shows 
how  he  paid  it  He  says  he  paid  on  the  7th 
of  April  $300,  and  on  April  11th  $200.  Now. 
Mr.  Levy  produces  in  support  of  bis  state- 
ments two  pocket  memorandnm  books.  He 
swears  he  keeps  no  books  of  account  what- 
ever,  although  a  Justice  of  the  peace,  and 
bound  to  keep  a  docket  although  engaged  in 
the  produce  business,  and  In  large  real-estate 
transactions.  He  says  he  kept  no  books  of 
account  whatever;  but  he  produces  two  mon- 
orandum  books,  which,  together,  cover  the 
period  of  these  transactions.  In  them  are 
pencil  entries,  apparently  made  at  the  time, 
every  one  of  them  in  proper  consecutive  or- 
der,  not  one  misplaced,  no  large  blanks  left 
some  few  blanks,— but  very  few,  indeed,- 
and  containing  entries  of  all  sorts  of  pay- 
ments, small  sums  and  large  sums,  to  various 
Individuals;  and  entered  In  the  proper  order 
are  these  payments,  alleged  to  have  been 
made  to  Mr.  Rust- most  of  them.  And  on 
March  26,  1891,  U  this  entry:  "Mar  *>/»t 
Deposit  with  G.  P.  Rust  f<Nr  Lodi  prop. 
$2400."  Then  under  it  he  says,  "$600. 
more;"  under  that  again,  "$600.  more,"  and 
under  that  again,  "$60.  paid,"— making  $8,560. 
Then  on  another  page  he  has  got  the  same 
thing  repeated,  under  date  of  March  31,  1881: 
"March  ii/n  Paid  to  Q.  P.  Rust  $600.  for 
Howard  LodI  property;  $2400;  $600;  $500; 
$60;  total  $3650.00."  Those  figures,  it  is 
rather  odd,  are  repeated  on  two  pages  In  this 
memorandnm  book.  Then  he  has  the  entry 
of  the  repayment  of  the  $600:    "Ajpril  7  Paid. 
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G.  P.  Bust  $30a  on  lAdl."  Thai:  *'AprU  11. 
Paid  6.  P.  Rust  $200.  balance  on  loan  of 
Lodi  property,  leaving  a  balance  due  of  $75," 
— ^whicb  he  says  Hr.  Rust  charged  him  aa  a 
bonus  for  loaning  him  $500  for  a  few  daya. 

Now,  the  case  shows  that  Mr.  Rust  was  in 
the  habit  of  charging  extra  Interest  and 
shaves  on  transactions  of  this  kind,  but  no- 
where have  I  found  any  evidence  that  he  ever 
charged  such  an  unconscionable  rate  as  $7& 
for  the  use  of  $500  for  a  few  days.  Another 
difficulty  comes  in  here.  When  Levy  made 
the  memorandum  in  his  pocketbook,  that  he 
paid  Rust  back  $500,  he  forgot  that  on  his 
theory  he  only  owed  him  $450,  because  h* 
paid  $50  In  the  Orst  place  to  Howard;  and. 
then  Mr.  Rust  had  paid  Howard  $50.  Ibat 
left  $3,460  due,  and  all  that  was  paid  How- 
ard on  April  1st  was  $3,450,  as  the  checks 
show,— on  the  day  of  the  dsllvery  of  the 
deed;  and  Mr.  Rust  Levy  says,  paid  him 
back  that  $60  that  was  overpaid  to  him  on 
the  same  night,— April  Ist— leaving  only  $460 
due;  and  yet  he  says  he  paid  him  back  ^00, 
and  that  that  left  $75  due  for  bonus.  Now, 
there  was  a  little  discrepancy  which  he  was 
unable  to  explain  quite  to  my  satisfaction. 

Now,  I  will  not  go  on  to  the  Schleich  prop- 
erty until  I  refer  to  other  evidence  produced 
by  Mr.  Levy,— and  which  Is  the  crucial  evi- 
dence in  this  case,— and  that  is  certain  bills 
and  receipts  produced  by  Mr.  Levy,  and  said 
to  have  been  made  out,  signed,  and  delivered  to 
talm  by  Mr.  Rust;  because  counsel  understand 
very  well  that,  Independent  of  the  conflicting 
evidence  of  Mr.  Rust  and  Mr.  Leyy,  independ- 
ent of  the  entries  in  the  books  on  each  side,  If 
thsse  receipts  are  genuine,  and  are  bills  and 
receipts  that  were  actually  made  out  and  sign- 
ed by  Mr.  Rust,  and  delivered  to  Mr.  Levy,  it 
would  seem  to  be  quite  sufficient  to  override 
the  Immense  mass  of  evidence  which  Mr.  Rust 
lias  produced  on  bis  side  of  the  case.  If,  oa 
the  other  hand,  tb^  are  not  goiuine.  but  are 
forgeries,  as  is  alleged  by  the  d^endant,  the 
moment  that  is  established,  it  seems  to  me  to 
end  the  case,  no  matter  how  amtb  other  evi- 
dence there  might  be  la  support  of -Mr.  Levy's. 
view.  If  he  has  resorted  to  deliberate  f M-gery 
to  support  his  case,  that  Is  a  matter  which  I 
have  no  doubt  his  couns^  feels  1»  quite  fatal 
to  bim.  Mr.  Rust's  theory  is,  and  his  evideno» 
is,  that  Mr.  Levy  treated  him  as  the  owner  of 
this  property,  and  that  Mr.  Levy  collected 
rents  from  It,  and  collected  payments  on  ac- 
count of  contracts  made  for  sales, — down- 
money  payments,— and  that  he  paid  them  to 
Mr.  Rust  right  along,  and  that  Mr.  Rust  gave 
credit  on  his  books  for  them  to  this  property; 
that  he  didn't  charge  Mr.  Levy  with  those  pay- 
ments made  by  the  vendees,  but  charged  the 
Lodl  property,  and  the  Ratzer  property,  and 
the  Sclilelch  property  with  them  on  his  booker; 
and  that  he  credited  to  the  same  properties 
these  payments  that  Mr.  Levy  made  him  ob 
account  of  rrat  and  on  account  of  lots  sold. 
Now  I  will  take  these  bills  and  receipts  In  the 
Older  oC  their  date.    The  first  blU  that  la  pro* 


dnced  Is  dated  "February  Zad,  1801,"  and  'i 
purports  to  be  a  bill  made  out  by  Rust  i^lir. 
Levy,  in  typewriting,  and  contains  a  vaziej 
of  items  running  from  January  8th  to  Janovt 
28th,  and  they  aggregate  $151.60.     That  ccc- 
talns  certain  items  found  In  the  accounts  ns- 
dered  by  Rust  to  Levy  of  August  2d  and  of  Au- 
gust 18, 1892,  which  I  have  already  ref  ored  u. 
Among  the  items  in  this  bill  are  two  connected 
with  the  Lodl  property,  via.:  $90,  paid  to  Cor- 
nelius Kevltt  for  carpenter  work,  od  the  Es^- 
ard  house,  and  $.50  paid  toDenboer  for  paints; 
on  the  same.     Those  are  entered  as  of  FA- 
ruary  2d  on  Mr.  Rust's  statement  of  At^m 
2d.    This,  receipt  of  February  2,  1881.  hu  a 
It  all  the  small  items  taken  from  the  tti-.;. 
ment  of  August  18th,  which   was  a  gemr- 
statement  of  account  against  Ltevy,  not  cie 
nected  with  any  ot  these  properties.    Bat  th 
receipt  of  February  2d  also   has   the  imsL 
"lo  paid  Cornelius  Kevltt  $90.00;"    "to  p- 
Denboer  $50.00."    These  moneys  were  aetia.' 
ly  paid  by  Rust  to  Kevltt  and  Denboer.    Nc-s 
the  significance  of  that  is  that,  if  that  propeai 
on  which  this  work  was  done  belonged  to  M: 
l£vy,  then  it  was  proper  for  Mr.  Bust,  h&v ji^ 
paid  that  $90  and  that  $50.  to   charge  it  -.. 
Levy;   but,  if  the  property  didn't  belooj  : 
Mr.  Levy,— If  it  belonged  to  Mr.  Rust,— tbei : 
woukl  not  be  proper  to  charge  tbem  to  ler; 
and  it  was  proper  to  charge  it  as  Mr.  Rust  ui 
to  the  Lodi  property,  on  his  booka.     Now,  t> 
significance  of  this  receipt  is  that  It  is  an  si- 
mission  by  Mr.  Bust  that  the  property  be 
longed  to  Mr.  Levy.    The  next  bill  is  ixM 
March  2,  1891,  and  it  is  for  $9.   contains: 
three  little  Items,  two  of  whicb  are  dated  ?<* 
mary  24th,  and  the  other  February  26tli.  oh 
Is  for  "Drawing  contract  Ssklnd  Levin  $3.0'.. . 
anotlier,  "To  drawing  contract  Mary  Aiua 
$3.00;"   and  the  other,  "To  drawing  boiiii:: 
contract  you  to  J.  Blvers  &  Ca  $3U)0l"    Nct 
those  two  Items  of  $3  each  (Slskind  Leni 
and  Mary  Aubin)  are  found  in  the  stateffleii:<^ 
August  2d  of  the  Lodi  property  under  date  i 
February  2d  t^iparently,— no,  under  datt «( 
March  2d,  just  the  date  of  this  bill,— but  Hi? 
are  not  oo  lilr.  Rust's  books,  and  they  sn 
among  those  things  that  he  said  he  had  a  ri^t' 
to  charge;  but  never  did  charge:    but  be  ft 
them  here  In  the  statement.  August  2d.  be- 
cause be  knew  the  papers  were  drawn  at  lU: 
time   from  the   other   entries   in    his  bocts. 
Now,  this  Evers  building  contract  liad  notliiii 
to  do  with  it,  and  Is  an  outside  matter,  ai' 
the  charge  for  drawing  the  Evers  contract  s 
on  the  statement  of  August  18th  as  a  gaiea^ 
charge  against  Mr.  Levy.    Mr.  Levy  then  na 
ea  together,  as  Mr.  Rust  declares,  three  itsci 
In  this  bill  of  March  2,  1881,— one  of  Eren  k 
Oo.,  which  was  a  proper  charge  on  Mr.  Bus- 
book,  against  Mr.  Levy;  and  two  items,  ttte 
"Slskind   Levin"   and   "Mary  Aubin"   ittsi 
which  would  have  been  «itered  on  Mr.  Rust 
book,  if  entered  at  all,  against  the  Lodi  pnv- 
erty,  but  never  was  so  entered,  nor  eotend 
at  alL    And  therefore  Mr.  Rust  says,  "I  new 
could  have  made  that  biU  oat  against  U^ 
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In  Maich,  1801,  because  there  1b  no  sacb 
charge  on  my  books."  Mr.  Levy  replies,  "You 
did,  and  yon  gwre  m»  tbls  receipt,  and  this 
receipt  was  signed  by  you  in.  my  presence,  and 
I  gave  you  the  $8."  It  Mr.  Rust  did  do  that, 
It  Is  an  admission' on  his  part  that  this  Lodi 
property  belonged  to  Mr.  Levy,  and  not  to 
him.  That  Is  the  force  of  that.  The  next  bill 
is  May  4, 1891;  and  that  Is  a  very  cmclal  blU, 
if  tbwe  is  any  difference  In  them  in  that  rer 
Bpect.  It  to  for  (72,  and  It  Is  composed  of 
four  items,  viz.:  "Apr.  28.  To  drawing-  as- 
signment to  Simon  f 3v"  "April  2d,  To  fee  In 
suit  vs.  Golemby  &  legal  services,  $41.00." 
"To  seairch  fee  Schllch  property,  $2SX)0." 
"May  2,  To  drawing  deed  you  to  Hushler,  2nd 
St,  $3,"— and  purporting  to  be  signed  by  Mr. 
Rust  Now,  on  the  statement  of  August  18tb 
(Rust's  account  against  Levy)  Is  found  this: 
"April  28  Drawing  assignment  to  Simon, 
$3.00."  "May  2  Drawing,  deed  you  to  Bush- 
ier. 2nd  Street,  l&Oa"  Those  were  for  work 
done  for  Levy,,  unconnected  with  either  of 
these  properties.  The  other  two  Items— "To 
fee  in  salt  vs.  Galemby,  and  legal  services, 
$41.00,"  and  "To  search  fee  Schllch  property, 
$25.00"— are  not  on  Mx.  Rust's  book;  and  the 
"search  fee  Schllch  property"  Is  in  hla  state- 
ment of  the  Sehlelch  property  of  August  2, 
1891.  Like  the  other  items,  It  was  pub  there, 
Rust  says,  because  he  had  a  right  to  put  it 
there,  but  never  charged  it  on  his  books;  and 
so  he  says:  "I  never  could  have  made  out 
that  blU  against  Levy  of  May  4th.  It  Is  not 
a  copy  of  my  books."  If  he  did  make  it  out, 
it  was  an  admission  by  blm  that  the  property 
"was  Mr.  Levy's;  and  Mr.  Bust  says  that  Is 
the  object  of  this  receipt;  that  it  was  forged; 
that  It  Is  an  attempt  to  forge  evidence  over  bto 
name  that  the  prt^erty  belonged  to  Mr.  Levy. 
Now,  with  regard  to  the  item  for  legal  serv- 
ices In  Galemby  suit  there  Is  nothing  of  that 
kind  anywhere  on  Mr.  Bast's  books;  and  be 
proves  very  clearly,  as  fas  as  evidence  can 
prove  anything,  that  no  such  services  were 
rendered  at.  any  time  for  Mr.  Levy,  and  that 
whatever  was  done  in  that-  suit  against  Ga- 
lemby was  dona  sevesal  months  afterwards. 
That  is  the  situation  of  that  Now,  here  is  a 
MU  that  I  omitted  in  Its  order,— bill  dated 
April  16k  1881,  for  $114^41^  It  contains  six 
items,  and  several  of  them  appear  in  the  blU 
of  Mr.  Rust  against  Mr.  Levy  dated  August  18, 
1882,-1  won't  Itemize  them,— which  are  on  his 
books.  In  this  bill  of  April  16tb,  again,  as 
Mr.  Bust  alleges,  are  interpolated  two  items 
which  tend  in  the  same  direction.  One  is,  "To 
sarch  fee  Lodi  property,  $35.00."  That  again. 
Is  not  charged  on  Mr.  Rust's  book,  but  Is  con- 
tained In  his  statement  of  August  2d  of  items 
of  receipts  and  diebursementson  account  of  the 
Lodi  property.  And  the  other  to,  "To  fee  on 
loan  $75.00."  Mr.  Levy  says  that  he  agreed, 
as  I  have  already  stated,,  to  give  Mr.  Rust  $75 
for  raising  that  $460  to  complete  the  Howard 
payment  for  him  for  a  few  days,  and  he  says: 
"Here  I  paid  It  to  him.  Here  I  have  got  his 
signature  to  a  blU  with  that  Item  In  It"    Of 


course,  if  that  is  genuine,  It  Is  a  very  strong, 
circumstance  against  Mr.  Rust  If  it  to>a  £cm> 
gery,  it  to  a  very  strong  dreomstance  tbe  otlk' 
er  way.  Mr.  Bust  says  It  to  a  forgoy.  Mr. 
Levy  says  It  to  genuine. 

I  ought  to  have  said,  with  regard  to  the 
receipt  of  May  4,  1881,  for  $72,  that  the 
slgntQcance  of  that  lies  in  this:  that  Mr. 
Bust  in  his  statement  of  August  2d,  gives 
tbe  Lodi  proi>erty  credit  for  the  payment  on 
that  date  of  $72,— that  very  date,  May  4tta. 
The  bargain  was,  Mr.  Rust  says,  that  If  Mr. 
Levy  got  any  commission  from  any  of  these 
parties  on  the  purchase  of  these  properties, 
he  should  pay  It  to  Mr.  Rust;  and  that  Levy 
brought  in  $67  as  commission  received  by  him 
from  Howard,  and  $5  for  rents  (but  tbe  elerii 
who  copied  thto  bill  of  August  2d  In  writing 
it  out  on  the  typewriter  made  It  read,  "Bust 
$5,"  Instead  of  "Rent  $6,"  but  the  original- 
manuscript  prepared  by  Mr.  Rust  in  hla  offloe, 
which  was  offered  In  evidence,  and  from 
which  thto  typewritten  copy  was  mads  by 
bis  brother,  says  "Bents"),  and  Mr..  Rust 
says  that  Mr.  Levy  gave  him  a  check  for  $72 
on  that  day,  and  these  entries  were  made 
in  hto'  book  at  the  time,  and  they  are  there 
In  Mr.  Bust's  book,  $72,  for  those  two  items 
on  tbe  4th  of  Biay,  1881;  and  Mx.  Le-ry  pr»- 
duced  his  check. for  that  amount  $72..  Now, 
Mr.  Rust  says,  "That  was  given  to  me  as- 
owner  of  that  property,  to  pay  me  $67  for 
commissions  which  yon  received  from  the 
seller,  and  which  you  agreed  to  turn  over  to 
me,  and  $5  for  rent  which  you  received  for 
that  very  Lodi  property";  and  Mr.  Levy,  mi 
the  other  side,  says:  "It  was  not  given  tose 
any  such  thing  at  all.  It  was  given  for  these 
vatrioua  Items."  And  there,  again,  you  see 
that  one  receipt  ccmtains  In  It  the  elements'  of 
deciding  ttils  whole  case  one  way  or  the 
other.  Tbe  next  receipt  produced  Is  one  of 
AprU  SO,  1881,  for  $800.  It  says:  "Received 
from  Mr.  WllUam  Levy  ($800)  eight  hondied 
dollars  to  pay  over  to  Harry  Schllch  on  May 
1st  1891  for  property  pneehased  by  tbe 
said  Levy  from  said  Harry  Seblicb  on  oss- 
tract  dated  March  31st  1891."  I  have  net 
gone  Inte  that  Sehlelch  property,  but  I  am 
obliged  to  go  into  It  now,  because  I  am  tak- 
ing up  tliese  receipts.  The  purchase  price  of 
that  property  was  $5,000,  and  the  preliminary 
contract  for  it  was  prepared  and  esseated 
in  Mr.  Bust's  office  on  March  30,  1881,  and 
the  deed  delivered  and  purchase  money  pakl 
May  1,  1881.  One  hundred  dollars  was  paid 
by  Mr.  Bust  at  the  execution  of  the  contract 
Mr.  Levy  says  that  on  April  17,  1881,  he  paid 
Mr.  Bust  $8,000  on  the  Sehlelch  property,  and 
took  a  receipt  for  It;  that  on  tbe  30th  of 
April  he  paid  him  $800,  and  that  this  la  tbe 
receipt  for  that  and  that  made  $8,800;  that 
he  borrowed  $1,200  of  blm,  and  that  made 
$5,000,  the  amount  which  was  paid;,  and  he 
says  that  he  took  a  receipt  for  the  $3,080 
and  for  the  $800  when  he  paid  It  and  that 
he  delivered  np  the  receipts  to  Mn  Rust  at 
tbe  time  the  deeda  wera  deUveoedt  and  that 
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Cbey  were  torn  ap  and  destroyed,  with  the 
CKiceptlou  of  this  receipt  He  aays,  in  the 
ouw  of  the  Lodi  property,  tliat  on  tlie  Ist  of 
Ayrll  the  receipt  he  toolc  on  the  25tb  of 
March  was  torn  up  and  destroyed,  for  the 
■eason  that  Mr.  Bust  gaye  that  he  (Levy) 
had  the  receipt  for  the  money  in  the  deed; 
■■d  that  the  same  thing  occurred  with  re- 
Sard  to  the  receipt  for  $3,000  which  he  got 
«K  the  17th  of  April  for  money  paid  to  Mr. 
Knst;  and  that  the  same  thing  wonid  have 
•eeurred  with  regard  to  this  $800  receipt,  if 
he  had  had  it  there  present,  but  tliat  he  didn't 
happen  to  ttave  it  there  present,  and  that  he 
happened  to  save  this  receipt  Now,  I  ought 
to  go  bacic  to  say  that  he  supports  liia  $3,000 
payment  by  the  same  sort  of  an  entry  in  his 
hack— In  his  poclcet  memorandum  book— 
wliich  he  did  with  regard  to  the  $2,400  pay- 
-anent  on  March  25th,  and  Mr.  Rust  denies 
Ihat,  and  that  Mr.  Rust's  books  show  no 
taax  of  it  And  that  is  the  way  the  thing 
■tands. 

Now,  if  that  receipt  is  not  genuine,  of 
«Mirse  there  is  an  end  to  tbe  case.  Suppos- 
Img  it  to  be  genuine,  that  left  him  in  debt  to 
Xr.  Rust  $1,200.  He  then  shows  by  various 
atetements  on  his  book  when  he  paid  it  back 
to  talm;  that  on  May  7th— seven  days  after- 
■wards— he  paid  back  $200;  and  on  June  Idth 
hre  paid  $500;  July  1st,  $100,  and  August  3d, 
$100.  That  completes  the  payment  of  the 
-^200,  and  left  the  bonus  unpaid.  In  this 
connectlcMi  is  a  piece  of  evidence  which 
■track  me  at  the  tlme^  and  still  strikes  me, 
mm  being  against  Mr.  Levy's  theory  of  the 
case.  When  the  contract  with  Mr.  Schlelch 
Cor  the  purchase  of  the  property  was  made 
«■  the  30th  of  March  in  Mr.  Rust's  office, 
4100  was  to  be  paid  down,  and  Mr.  Levy 
was  to  pay  it,  as  he  says;  and  he  testified 
'Ihat  he  bad  the  $100  in  hand  to  pay  it  and 
la  the  first  place  he  swore  that  he  handed 
tb&t  to  Mr.  Rust;  but  that  Mr.  Rust  said,  "I 
don't  want  to  pay  this  man  Scbleich  any 
«a8b,  because  Schlelch  owes  me  some  money, 
and  I  want  to  turn-  it  against  thla"  "Very 
well,"  says  Levy.  "I  don't  care  so  long  as  I 
-fVt  the  contract,  and  get  credit  for  $100." 
Afterwards  he  said  he  was  mistaken,  when 
-Ctced  with  it  But  be  swore,  in  the  first 
-^lace.  In  the  most  point  blank  and  positive 
■tanner,  that  he  paid  the  money— $100— to  Mr. 
Sast  to  band  over  to  Schlelch;  so  that  in 
volnt  of  fact  all  that  Rust  loaned  him,  ac- 
cording to  his  theory,  on  the  1st  of  May,  was 
-91,100,  to  complete  this  payment,  and  in  point 
«f  fact  all  that  was  paid  to  Mr.  Schlelch  was 
-#4,900  on  the  1st  of  May,  when  the  deed  was 
delivered,  as  the  checks  and  other  items 
ahow,  Mr.  Schlelch  having  received  $100  pre- 
vfonsly.  Then,  if  Levy  had  already,  on  the 
17tta  of  April,  handed  Mr.  Rust  $3,000,  and 
W  he  handed  him  on  April  30th  $800,  that 
■lade  $3,800,  and  $100  previously  (March 
3Mh)  paid  made  $3,900;  and  all  that  was 
-seeded  that  Mr.  Rust  should  advance  was 
#1,100.    Tet  Levy  says  he  afterwards  repaid 


Urn  the  whole  $1,200,  and  produces  these  rr 
ceipts  and  memorandum  booluk  -to  show  t 
After  he  had  so  testified,  his  attentiaci  *:t 
called  to  the  inconsistency  of  ItiB  poaitki 
and  he  tben  said  he  was  mistaken:  tha:  :t 
didn't  pay  Mr.  Rust  the  $100  on  Ifardi  SlC: 
but  let  Mr.  Rust  turn  It  la  that  way.  an. 
that  he  was  mistaken.  Well,  a  little  tizi 
of  that  kind  might  not  be  coDcInsI-ve  of  a 
case,  but  it  Is  an  Indication  that  woa 
against  Mr.  Levy. 

Now,  those  are  all  the  receipts  except  «i 
which  I  refer  to  later.  Are  those  recti;-] 
genuine?  They  are  attacked  directly  in  tri 
or  three  aspects.  Fhrst  They  are  denied  tj 
Mr.  Rust  Second.  They  are  alleged  to  \i 
forgeries,  on  two  grounds:  (1)  The  sfea- 
tares,  and  (2)  the  characteristics  of  flie  tJp^ 
writing  which  compose  the  body.  Notr,  I 
have  compared  those  slgnatnres  with  gm. 
care  with  a  large  number  of  standards  or? 
and  over  again,  and  in  so  doing  I  have  It-: 
assisted  by  other  gentlemen,  -who.  ont  of  ez- 
oslty,  as  amateurs,  looked  tiiem  over.  A^i 
have  at  times  thought  I  could  dlscofe;  i 
discrepancy  in  one  slight  particular;  but  !^ 
er  going  over  them  again,  I  came  to  the  ^'^ 
elusion,  before  any  expert  -was  called  hn 
that  it  was  not  possible  for  any  expen  " 
take  those  signatures,  and  point  oat  the  " 
f  erence,— take  them  singly,  one  by  one.  ia 
I  here  confess  to  a  little  of  -what  I  ooo^: 
honest  deceit  practiced  on  counsel  when  I  it 
dined  further  to  put  these  In  the  handi  i 
an  expert  The  counsel  wiU  recollect  tbi'  l 
did  attempt  at  one  time  to  do  that  tbiat 
But  I  met  with  difficulties.  Tbe  only  psd- 
man  I  could  find  who  was  satlsfaetorj  a 
me  was  Mr.  Ames,  and  he  had  been  spri-s 
to  by  Mr.  Stevenson.  I  compelled  Mr.  ^ 
venson  to  tell  me  confidentially  who,  U  i? 
one,  he  had  been  to,  and  he  stated  fnot^. 
and  that  cut  Mr.  Ames  oat  Bat  I  made  ? 
my  mind  from  my  o-wn  Inspection  that  b 
expert  could  do  me  any  good,  and  1  think  tti 
sequel  will  Justify  it  Mr.  Ames,  wba  it 
was  brought  here  by  Mr.  Stevenson,  ms  li- 
able to  say  they  woe  forgeriea  He  12JI 
candidly.  If  you  take  any  one  of  tbow  » 
pected  signatures  by  itself,  and  compsin  I 
with  all  the  standards,  nobody  could  saj  M 
any  one  of  them  was  forged;  and  he  mH  !> 
didn't  have  as  many,  or  as  great  a  varfet;. 
of  standards  before  him  as  I  bad.  Bn:  ie 
did  point  out  something  that  perhaps  in 
something  in  it,  and  that  Is  that  all  Viftf 
"suspects"  contain  c^tain  charact«tsft3 
which  you  cannot  find  in  the  same  n1Ial^er 
of  any  of  the  standards,  and  that  is  1  <^ 
cumstance  from  which  he  would  be  IndiK' 
to  think  they  were  forgeries.  Now,  I  wv: 
to  say  I  place— I  won't  say  absolutely— 00  » 
Ilance  on  that,  but  I  think  it  Is  ao  thin  vc 
so  slight  that  Mr.  Ames  himself  didn't  br* 
much  confidence  In  It  But  other  evMeu 
is  produced  on  that  subject,— the  genulneccs 
of  the  bills,— and  that  other  evidence  bas  1 
very  different  effect  ASr  Jin  mind.    An  a- 
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pert  la  type'writlng  la  broaght  here,  and  that 
expert  sat  down  by  my  side  at  the  table 
here,  and  explained  his  crltldama  on  this 
typewriting,  and  I  went  over  It  with  him 
carefully  with  the  glasa,  and  while  glancing 
hastily  at  his  erldence  It  appeared  very  clear- 
ly. It  appeared  very  mnch  more  clearly  to 
me  when  I  followed  hla  testimony  aa  he  gave 
It  with  the  papers  before  us.  He  says  these 
receipts  running  from  February  2,  1891,  to 
September  11,  1801,  all  contain  certain  de- 
fects in  the  mechanical  work  which  are  very 
clear  to  the  eye  of  an  expert  Now,  this 
gentleman  Is  not  a  professional  expert  wit- 
ness, but  a  gentleman  who  is  employed  by 
the  vendors  of  typewriting  machines  to  go 
about  the  country  and  examine  typewriting 
machines,  and  see  whether  they  are  out  of 
order,  and  In  that  way  his  eye  becomes  very 
acute  and  quick  to  discover  things  that  will 
escape  the  vision  of  a  casual  observer;  and 
I  was  very  much  struck  by  bis  evidence.  He 
points  oaX,  In  the  main,  three  matters.  There 
are  other  things,  but  three  that  I  recollect 
very  distinctly.  He  says  that  In  every  one 
of  these  the  period  mark  is  too  low;  below 
what  it  should  be,  without  exception;  and 
an  examination  of  them  bears  him  out  I 
examined  them  carefully  at  the  time.  I  have 
examined  them  several  times  since.  The  pe- 
riod mark.  Instead  of  having  the  underside 
of  It  on  a  line  with  the  underside  of  the  body 
of  the  letters,  has  half  its  width  below  the 
line,  and  good  typewriting  does  not  have  that. 
The  next  is  the  letter  "a."  The  letter  "s" 
is  "otr  its  feet,"  and  every  <me  of  them  makes 
a  bad  mark,  and  every  one  of  them  marks 
exactly  the  8am&  There  Is  not  a  period 
mark  In  one  of  these  receipts  and  there  is 
not  a  letter  "s"— small  "s"— in  one  of  these 
receipts  that  has  not  the  same  character- 
istics. Then  he  says  the  letter  "u"  is  a  little 
too  far  to  the  left.  That  is  not  so  manifest 
unless  yon  go  Into  detail,  and  look  at  It  In 
all  its  surroundings,  because  its  being  out  of 
place  wUl  appear  either  more  or  less  accord- 
ing to  what  kind  of  a  letter  is  beside  It 
For  instance.  If  there  Is  a  wide  letter  beside 
It  It  will  appear  very  clearly;  if  there  is  a 
narrow  letter  beside  it  It  will  not  appear  so 
clearly.  But  it  is  therev  and  I  saw  it  clearly 
in  every  case  where  he  pointed  it  out  There 
were  some  other  things  that  he  spoke  of,  but 
I  will  rely  only  on  those  three.  Now,  a  large 
amount  of  typewriter  work  done  in  Mr. 
Bust's  office  was  produced  here.  It  had  been 
produced  In  court  already  in  agreements 
written  at  the  same  time,  almost,  with  the 
dates  of  these  receipts,  and  not  one  of  them 
has  any  such  characteristic.  I  have  looked 
at  than  with  great  care,  and  did  at  the  time. 
Now,  those  things,  to  my  mind,  are  a  great 
deal  better  evidence  than  anything  that  has 
been  produced  here  In  the  expert  way  of  the 
fact  that  those  receipts  were  not  made  out 
by  Mr.  Rust's  typewriter  machine.  Now, 
let  us  see  about  Mr.  Rust's  typewriter  ma- 
chine.   He  had  but  one^  except  for  a  week  In 


^. 


the  month  of  March,  1891,  when  it  was  taken 
to  New  York  to  be  repaired,  and  anotiier  ma- 
chine was  brought  to  the  office  to  take  its 
place,  which  was  returned  when  the  machine 
that  Mr.  Rust  had  was  repaired.  There  was 
some  other  work  done  on  another  typewriter 
downstahrs  occasionally,  but  that  was  only  a 
long  Job  that  was  taken  downstairs  to  be 
written  out  on  another  machine;  and  it  would 
be  Incredible  to  believe  that  seven  receipts, 
written  at  various  times  between  February 
2,  1891,  and  SeptMnber  11,  1891,  were  all  tak- 
en out  of  the  office,  and  done  on  another 
machine,  which  continued  during  all  that 
time  to  have  those  peculiarities  In  them. 
Now,  I  have  looked  at  that  in  every  aspect 
and  I  can't  bdleve  that  those  receipts  were 
made  in  Mr.  Rust's  office.  The  mechanical 
work,  to  my  mind,  forbids  it  Now,  that  al- 
most decides  this  case.  But  it  does  not  stop 
there.  The  paper,  on  which  the  bills  and  re- 
ceipts are  written  with  one  exception.  Is  a 
rough,  cheap  paper,  and  has  vertical  marginal 
rulings  only  on  one  side.  Mr.  Rust  proves  to 
my  satisfaction  by  a  very  strong  weight  of 
eiidence  that  he  had  no  such  paper  in  his 
office;  that  all  his  paper  was  ruled  on  both 
sides,  and  that  the  character  of  the  paper  is 
dltterent  He  brings  his  typewriters,  and 
they  all  say  that  these  seven  bills  and  receipts 
were  not  their  work,  and  that  it  was  not 
done  on  the  kind  of  paper  they  bad  in  the 
office.  It  was  suggested  that  they  occasional- 
ly bought  other  paper  temporarily  than  that 
which  Mr.  Rust  was  in  the  habit  of  keeping 
for  nse,  and  that  this  might  have  been  slips 
from  that.  But  there  again  you  are  suppos- 
ing almost  an  imposBiblUty.  How  came  sev- 
en receipts,  with  the  exception  of  one,  and 
that  Is  September  11th,  ranging  in  date  be- 
tween February  2d  and  August  3, 1891,  to  be 
all  made  on  that  same  kind  of  paper,  which 
Mr.  Rust  was  not  In  the  habit  of  keeping 
In  his  office  at  all?  That  is  almost  Imitos- 
sible  to  believe. 

The  evidence  does  not  stop  there.  One  of 
these  receipts  is  dated  on  the  3d  of  August 
1891,  and  It  is  a  very  important  receipt  In  this 
case.  It  is  for  $400  in  "full  settlement  on 
loan  made  by  me  the  first  day  of  May,  eigh- 
teen hundred  and  ninety-one,  on  Schlelcb  prop- 
erty. George  P.  Rust."  Now,  Mr.  Levy  says 
he  paid  that  in  pejson  to  Mr.  Rust  In  his  of- 
fice on  the  3d  day  of  August,  1891,  and  that 
Mr.  Rust  told  him  to  sit  still  a  moment;  and 
that  Mr.  Rust  went  out,  had  the  receipt 
drawn,  and  brought  it  in.  and  signed  it  and 
handed  it  to  him.  He  has  sworn  to  that  over 
and  over  again  In  the  most  positive  manner. 
Now,  I  think  that.  If  ever  anything  was  prov- 
en in  this  world  in  such  a  manner  that  no 
court,  no  Judge,  or  Juryman  could  ever  shut 
his  ears  to  it,  it  is  that  Mr.  Rust  was  In  the 
state  of  Maine  at  that  thne.  An  absolute  alibi 
as  proven  beyond  all  peradventure.  It  has 
been  proven  by  himself;  then  by  his  brother, 
—his  two  brothers;— then  by  his  neighbor,  the 
dentist;  and  then  by  the  newspaper  man.  In 
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ac««ral  way;  tben  by  Mr.  Bvowd,  wlu  irent 
wttb  him  to  Ma(ae;  tiien  by  Mr*.  Brown,  who 
stayed  there  with  him  all  the  tlBie  at  the  hotel 
In  Maine;  then  by  the  hotel  keeper.  Then  the 
books  of  the  hotel  were  brought  here,  and 
shown  and  offered  in  evidence,  and  Mr.  Ruifa 
board  bill  covering  the  period  produced;  and 
If  It  la  possible  under  any  drcomBtaitces  to 
prove  an  alibi,  that  alibi  Is  proven. 

The  case  don't  stop  there.  The  typewrlt< 
ers  who  did  Mr.  Rnst's  work  dnrlng  that  time 
—two  ladles— are  brought  here.  Their  work, 
aa  I  have  said,  has  been  produced  here  In  large 
quantities.  It  Is  of  the  neatest  charaebec 
There  Is  not  a  mistake  in  It,  or  very  few. 
And  they  testified,  with  one  voice,  that  Mr. 
Rust  was  exceedingly  particular  about  his 
w<»'k.  He  allowed  no  mistakes  in  spelling  «t 
punctuation,  or  anything  of  that  kind,  to  be 
made;  he  was  exacting.'  And  I  think  we  may 
readily  believe  that  from  the  mode  in  which 
Mr.  Rust  has  been  In  tlie  habit  of  doing  hla 
business.  Now  It  Is  said  that  these  bills  and 
receipts  are  full  of  mistakes  (and  the  type- 
writers point  them  out)  in  spelling  and  tnac- 
tnatlon,  and  all  that  sort  of  thing,  and  ttiat 
they  never  would  have  done  it,  never  would 
have  dared  to  hand  these  receipts  to  Mr  R««t 
for  his  8ig;nature,  and  that  he  would  not  have 
accepted  the  work  if  they  bad.  Tbtir  habit 
was  to  produce  correct  work.  Now,  tticee  re- 
ceipts are  full  of  mistakes  in  spelling.  They 
are  what  may  be  called  slonchy  work.  The 
spaces  are  not  in  all  cases  left,  letters  are  left 
out,  and  mistakes  of  various  kinds  are  mani- 
fest The  typewriters  say  they  didn't  do  that 
work.  Now,  there  Is  one  mistake  here  that 
Mr.  Rust* s  counsel  aaya— and  I  think  he  is 
right— Is  very  significant.  The  name  "Schleich" 
is  spelled  "S-c-h-l-e-l-c-h."  That  was  well 
known  to  Mr.  Levy.  And  Mr.  Levy  is  not  an 
initerate  man,  and  I  am  sorry  to  say  I  think 
there  was  a  little  affectation  on  bis  part  as  to 
his  knowledge  of  oar  language  when  he  first 
went  on  the  stand,  but  subsequent  develop- 
ments showed  that  be  was  not  an  Illiterate 
man  by  any  means;  and  that  he  is  a  man  •( 
very  great  ability  is  perfectly  manifest;  a 
man  of  decided  brains,  and  of  decided  intelli- 
gence. Now,  Mr.  Rust,  in  making  up  this 
statement  of  August  2,  1892,  for  Mr.  Dunn 
and  the  complainant,  made  it  up  first  himself 
in  manuscript,  and  then  had  it  copied  by  his 
brother,  Henry  Hancock  Rust,  a  boy  16  years 
oM  or  so,  who  had  very  little  experience  In 
typewriting.  Tliat  was  done  <»  the  1st  of 
August,  1892,  and  In  great  haste,  and  I  think 
at  a  time  when  his  regular  typewriter  was  off 
on  her  vacation. 

Mr.  Rust:    After  she  left  in  the  afternoon. 

The  Conrt:  He  made  up  a  statement  of 
each  of  these  properties,  and  one  is  called 
the  "Schleich  property,"  and  he  produces  the 
manuscript  copy  in  his  own  handwriting,  and 
the  word  In  question  is  spelled  "Schleich"  all 
the  way  through,  wherever  It  occurs.  It  is  re- 
peated I  don't  know  how  many  times— several 
timea— In  this  sUtement,  and  it  la  "Schleich" 


aB  the  way  tttoni^  YMiag  EtaneiMk  Rot, 
in  oopyUig  tliat  ■tannaerlpt  stBtenaent.  wroie 
it  "Scblleb"  ail  the  way  tbnw^  omltttag  ih« 
"e"  after  the  fourth  letter.  Now,  in  thne  aof- 
pa^ied  bills  and  reeeiptn.  wheEerer  tbe  ware 
"Btddelcb"  oecBrs  It  is  written  "Sclilicli."  per- 
petuating the  mistake  which  Bosf  a  brotia 
had  made  in  preparing  tfaat  statement;  and 
coansel  for  defendant  argues  that,  if  tbocr 
bills  had  been  made  out  in  the  regular  coni» 
of  busineaa,  at  the  time  they  bear  date,  in  ba 
ofllce,  that  miatake  would  not  have  been  in 
tbem  If  they  had  been  made  oot  by  bis  Kgnlji 
typcwrtter,  beoanse  in  all  the  entriea  in  Ya 
bocks,  aad  all  the  written  documents  wlwreret 
tbe  name  appears,  it  Is  written  "ScUelcb."  a.- 
capt  in  the  one  statement  typewrftten  by  iiii 
brother,  and  tnmished  by  bim  on  tbe  2d  tt 
Augnst,  1801,  to  Mr.  Dunn,  for  Mr.  Ler; 
Now,  that  is  rather  a  reonarkable  cimui- 
stance,  and,  I  think,  while  it  la  not  condiKiTt 
it  points  In  the  same  diccctton. 

N«w,  there  is  one  other  piece  of  ertdeatt 
here  tbat  straok  me  at  the  time  as  very  k- 
DMnkaMc.  The  parties  were  looidng  tvt 
standards,  and  the  complainant  produced  hetv 
very  late  in  the  case  (I  forget  tbe  date,  tw 
after  the  qnestlon  of  submitting  these  s» 
pcets  to  aa  expert  was  started,  and  we  wer; 
leaking  for  ataadanda),  Mr.  Dunn  produced  t 
bUl  dated  March  0, 1892,— a  year,  nearly.  *iyt 
the  body  of  these  tranaactionB, — made  oat  tr 
Mr.  Rust  against  a  Mr.  Jamea  Cray.  Now, : 
I  recollect  aright  Mr.  James  Cray  swore  titr 
he  was  brought  down  here  as  a  witness  i} 
Mt.  Levy  some  time  ago,  and  not  pat  on  t* 
stand,  and  he  was  not  sworn  until  yestetita.? 
when  Mr.  Staireason  called  him. 

Mr.  Stevenaon:    The  first  day. 

The  Court:-  I  had  forgotten  what  time  k 
s«id  he  was  here.  And  that  lae  was  asked  t: 
bring  this  bill,— a  bill  whk^  he  received  tree 
Mr.  Rust— and  he  brought  it;  and  he  'n; 
not  put  on  the  stand,  but  the  bill  waa  bsai>i 
by  hiaa  to  Mr.  Levy.  Now  Mr.  Levy  prodV'S 
thia  bill  as  the  MU  which  he  received  fnc 
Mr.  f asMS  Cray,  and  it  la  In  typewriting,  u: 
it  la  for'  items  which  are  on  Mr.  Rust's  t»aic 
and  which  were  paid  to  Mr.  Rost  by  Mr.  Cn; 
on  or  about  the  date  of  this  bill.  Mardi  v 
1892.  I  forget  Just  the  date,  but  this  is  k 
exact  copy  of  Mr.  Rust's  book,  and  ia.  undoo^:- 
edly,  either  the  original  or  a  copy  of  tlie  bJ 
which  Mr.  Rust  furnished  to  Blr.  Gray,  c! 
which  he  receipted  to  Mr.  Cray.  Now,  Mr 
Levy  says  it  is  that  bill.  Mr.  Rnst  denies  i*. 
and  he  says  it  is  a  forgery  from  beginnini:  a 
end:  that  it  is  a  copy;  aad  that  the  aignstm 
is  a  very  awkward  forgery.  That  aignatiirt 
is  "George  P.  Rust  R."  That  means  '•Georp 
P.  Rnst,  by  Charles  Rust"  The  "H"  mears 
Charles  Rast.  Mr.  Charles  Rnst  was  in  in 
hiU>it  of  signing  his  brother's  name  to  bills  u' 
receipts,  putting  "R."  under  it  Now,  Mr 
Charles  Rust  aaya  he  never  sipied  that  ui 
the  expert  says  it  is  a  very  poor  attempt  v 
imitate  the  aignature  of  Mr.  Cbariea  Rust. « 
Mr.  George  Rust,  when  made  by  Mr.  Chaiie 
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>  Knst;  and  I  agree  with  the  expert.  The  mo- 
ment that  was  BhowD.  to  me,  and  I  stopped  to 
look  at  it,  I  believed  it  was  a  bold  forgery. 
And  I  beliere  it  ap-w;  the  worst  kind  of  a 
forgery.  And  the  Iniquity  of  it  appears  in 
this:  That  if  you  compare  that  typewriting 
J  work,  which  was  apparently  made  on  the  8th 
of  March,  1802,  nearly  a  year  after  this  other 
work  was  done.  It  contains  precisely  the  same 
peculiarities  which  are  found  in  the  typewrit- 
ing in  these  seven  gm^ects.  And  before  this 
bill,  O.  72,  was  put  in  evidence  by  Mr.  Levy, 
all  these  peculiarities  had  been  pointed  oat 
r-  by  the  typewrldng  expert,  and  Mr.  lievy  then 
knew  the  Importance  of  showing,  if  he  could, 
that  such  peculiarities  in  the  typewriting  ap- 
peared In  work  that  came  from  Mr.  Rust^s 
ofhce;  and  it  is  on  the  same  kind  of  paper, 
too.  And  the  inference  is  very  strong  that 
Mr.  Levy  took  that  bill,  made  out  to  Mr.  Cray, 
to  the  same  party  who  aided  to  forge  thesi 
other  receipts.  It  they  are  forged,  and  bad  that 
bill  copied;  then  got  the  same  party  who  for- 
ged the  other  names.  If  they  are  forged,  to 
forge  that  In  other  words,  the  whole  theory 
of  the  defendant  with  regard  to  these  receipts 
being  forgeries  is  strongly  supported  by  the 
production  of  that  receipt  C.  72.  I  ought  to 
advert  again  to  the  charge  in  the  bill  of  May 
4,  1891.  of  $41  for  sMvlces  in  "Suit  v.  Galem- 
by"  made  several  months  before  any  such 
services  were  rendered. 

Now,  the  effect  of  all  this  evidence  on  my 
mind  is  to  lead  to  the  conclusion  that  every 
one  of  those  receipts— bills  and  receipts— is 
forged,  and.  If  they  are,  there  Is  an  end  of  this 
case.  The  case,  however,  does  not  rest  on 
what  I  have- already  sUted.  There  Is,  besides, 
the  very  powerful  evidence  of  Mr.  Rast  him- 
self, and  of  his  books  of  account  Now,  I 
have  detained  counsri  so  long  with  this  at- 
tempt'to  give  my  reasons  for  my  Judgment 
that  I  shall  refrain  from  saying  as  much  on 
the  subject  as  I  bad  intended  to  say.  But 
I  must  say  a  word  or  two,  and  a  little  more  in 
detail,  with  regard  to  Mr.  Rust's  books. 

Mr.  Dunn:  C.  72  was  produced  before  the 
expert  in  tjiiewrlting  was  sworn. 

The  Court:  I  may  be  all  wrong  In  my  recol- 
lection that  this  Cray  bill  was  not  produced 
nntil  after  Mr.  Beardsley,  the  machine  expert, 
was  pot  on  the  stand. 

Mr.  Stevenson:    The  court  was  mistaken. 

The  Court:  But  the  counsel  think  I  was 
mistaken.  Bot  I  think  Mr.  Levy  had  had 
pretty  good  notice  at  that  time  that  some  at- 
tack was  going  to  be  made  on  these  receipts 
with  regard  to  the  typewriting.  However,  be 
that  as  It  may.  I  want  to  say  a  word  as  to 
Mr.  Rust's  books  and  some  other  matter,  and 
I  will  detain  counsel  only  a  few  minutes  lon- 
ger. I  ought  to  say,  before  coming  to  that, 
tbat  some  attempt  was  made,  and  I  believe 
Mr.  Watson  is  entirely  honest  in  his  evidence 
with  regard  to  the  finding  of  one  of  those  re- 
ceipts. The  $800  receipt  was  stated  by  Levy 
to  have  been  fonnd  late  in  the  case:  and  I  b»> 
lleve  Mr.  Watson  was  perfectly  honest  but  he 


fell  short  of  proving— of  ■aylng--tiuit  he  ac- 
tually saw  that  Mr.  Levy  did  find  that  re- 
ceipt It  was  substantially  found  when  be 
went  into  Mr.  Levy's  office. 

I  want  to  say  something  about  the  appear- 
ance of  these  receipts.  They  have  all  got  holes 
through  them,  indicating  that  they  have  been 
on  a  file,  bat  when  they  were  produced  they 
seemed  to  be  unnsnally  dirty.  I  didn't  see 
how,  in  the  short  time  that  elapsed  between 
the  time  that  they  were  found,  according  to 
the  witness'  account  and  the  time  they  were 
produced  here,  they  could  have  become  so 
dirty.  Well,  the  explanation  was  that  they 
had  been  on  the  file,  and  been  handled  over; 
bat  no  other  receipts,  produced  from  that  file 
show  marks  so  dirty  as  these.  A  strong  sus- 
picion arises  that  they  were  Intentionally  and 
deliberately  made  dirty  for  the  purpose  of  giv- 
ing them  the  appearance  of  genuineness. 

I  want  to  call  attention  to  another  aspect 
of  the  case,  and  that  is  in  regard  to  Mr. 
Bast's  books  and  his  evidence.  Mr.  Boat 
kept  a  very  simple  set  of  books,  bat  very 
complete  indeed.  There  was  a  day  book, 
which  was,  in  itself,  a  cash  book,  and  which 
contained  In  Itself  all  the  elements  from 
which  he  could  get  an  account  of  everything 
that  he  was  doing,— all  the  money  he  was 
making,  his  Income,  outgo,  and  everything 
else;  and  that  was  posted  into  a  ledger.  His 
books  were  balanced  once  a  week.  They 
were  not  posted  every  day,  or  balanced  every 
day,  but  were  balanced  up  once  a  week.  In 
that  way  some  inaccuracies  as  to  dates  crept 
into  them.  The  entries  of  his  checks  that 
were  drawn,  and  that  went  into  his  day  book, 
were  not  pat  in  until  balancing  day,  and 
hence  a  check  given,  say  on  the  7th,  might 
not  get  into  the  daybook  until  the  10th  or 
11th,  and  that  Is  the  only  approach  to  inac- 
curacy. It  is  a  matter  of  date,  and  some- 
times an  entry  that  should  have  been  pnt 
down  as  of  the  12th,  for  example,  was  put 
down  as  of  the  10th;  the  person  making  the 
entry  carelessly  making  a  ditto  mark  under 
the  entry  next  above,  when  they  ought  to 
have  put  down  a  new  date.  Those  little 
things  occur  in  the  books,  but  otherwise  they 
are  complete,  and  are  very  significant  and 
valuable  in  their  evidential  character.  Now, 
I  say  It  Is  Impossible  to  believe  that  those 
books  are  manufactured.  The  bank  books 
and  deposit  checks  have  been  produced,  and 
it  is  impossible  to  believe  that  Mr.  Rust  ever 
received  these  moneys  which  Mr.  Levy  swore 
he  paid  to  him  unless  he,  at  the  very  same 
time  that  he  received  them,  determined  in 
his  own  mind  that  he  would  cheat  Mr.  Levy 
out  of  that  money.  That  seems  highly  Im- 
probable, and  bis  books  could  not  have  been 
manufactnred  for  the  occasion;  while,  on  the 
other  hand,  these  memorandum  books  of  Mr. 
Levy  might  have  been  manufactured,  al- 
though that  seems  very  difficult  to  do.  I 
have  come  to  the  conclusion  that  Mr.  Levy 
has  practiced  a  stupendous  fraud.  It  requir- 
ed a  man  o[  great  ability  to  do  it  and  to  get 
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up  this  case,  and  to  make  It  bo  plausible  as 
he  did,  and  to  impose,  as  it  did,  at  first,  upon 
tlie  court.  I  really  believed  Mr.  Levy  was 
right  when  bis  case  was  first  put  In.  Hia 
little  memorandum  books  that  he  produced 
were  so  plausible  on  their  face,  and  had  such 
an  appearance  of  frankness,  that  I  didn't  be- 
lieve they  could  have  been  manufactured;  but 
I  am  driven  to  the  conclusion  that  they  were 
manufactured  from  beginning  to  end  for  this 
case,  that  Mr.  Levy's  book  could  have  been 
manufactured  for  this  case,  and  that  Mr. 
Rust's  books  could  not  bave  been  manufac- 
tured for  tbis  case.  Now,  there  are,  as  I  re- 
marked In  the  beginning,  an  immense  num- 
ber of  transactions  between  these  parties  in 
the  way  of  checks  and  loans,  and  there  was 
a  partition  of  the  profits  at  one  time,  up  to 
a  certain  stage.  There  were  assignments  of 
mortgages,  and  a  great  variety  of  transac- 
tions between  these  parties,  which  Mr.  Levy 
was  examined  about  in  the  first  place,  cross- 
examined  about  in  the  first  place,  and  some 
of  them  he  failed  to  satisfy  my  mind  on  at 
the  time.  One  was  a  transaction  of  $1,500 
with  Kevitt.  Just  before  the  1st  of  May, 
when  the  money  for  the  Schleich  property 
had  to  be  paid,  Mr.  Rust  says:  "I  am  pretty 
short  now,  Levy.  Can't  you  help  me  a  lit- 
tle?" Levy  says,  "I  can  get  some  money  of 
Kevitt"  And  Levy  borrowed  ?1,500  of  Ke- 
ritt  on  the  27th  of  April,  beyond  all  perad- 
venture,  and  the  check  he  got  from  Mr.  Ke- 
vitt went  to  Mr.  Rust,  and  Mr.  Rust  used  it; 
and  Rust  afterwards  gave  his  check  to  Ke- 
vitt for  the  $1,500,  handed  it  to  Levy,  and 
Levy  handed  It  to  Kevitt.  Now,  that  is  one 
way  in  which  Mr.  Rust  accounts  for  this 
$1,500.  It  l8  entirely  different  from  Mr. 
liCvy's  theory.  It  does  not  fit  Mr.  Levy's  the- 
ory at  all  as  to  where  that  money  came  from. 
Now,  Mr.  Levy's  explanation  of  that  was  not 
satisfactory.  Then  there  are  two  or  three  or 
four  other  matters,  which  I  can't  now  recol- 
lect the  details  of,  but  which  I  understood 
thoroughly  at  the  time,  in  which  Levy's  ex- 
planation when  on  the  stand  was  not  satis- 
factory. There  were,  however,  a  great  many 
things  that  he  stated  in  connection  with  pay- 
ments and  checks  which  seemed  to  me  it 
would  be  very  difficult  for  Mr.  Rust  to  ex- 
plain when  they  were  put  la  on  the  part  of 
Mr.  Levy.  Now,  I  say  generally,  with  re- 
gard to  all  those  things,— things  that  I  have 
mentioned,  and  all  that  I  have  not  mentioned, 
—that  I  watched  Mr.  Rust's  evidence  when  he 
gave  It,  and  In  my  mind  applied  It  to  the  pre- 
vious facts  in  the  case;  and,  as  I  now  recol- 
lect, every  one  of  Mr.  Rust's  explanations 
were  entirely  satisfactory.  Some  of  the 
transactions  were  quite  unusual,  but  not  in- 
credible by  any  means;  transactions  that 
were  not  easy  to  explain  in  all  cases,  ap- 
parently; but  Mr.  Rust's  explanation  of 
every  one  of  them  was  satisfactory  to  me  as 
be  went  along,  and  the  result  of  his  explana- 
tion, in  connection  with  other  things,  was  to 
carry  conviction  to  my  mind,  as  he  went 


along,  that  I  was  not  able  to  see  how  I 
could  get  rid  of,  although  I  did  try  to  a.  1<! 
my  mind  In  suspense,  as  every  judge  sboalt 
for  fear  of  making  a  hasty  Judgment.  Xoa, 
I  say  this  in  Justice  to  Mr.  Rust.  I  Aciii 
think  there  is  a  single  thing  la  this  case  thst 
has  been  sworn  to  by  Mr.  Levy,  or  any  oif 
of  his  witnesses,  which  bore  npon  Mr.  Bntt 
that  he  has  -  not  thoroughly  explained.  He 
has  at  times  taken  from  Mr.  Levy  lUen! 
rates  of  Interest,  and  that  Is  the  only  tb:Df 
in  this  case  that  I  can  find  which  anybiidt 
could  say  would  refiect  upon  Mr.  Rnst  U 
does  not  reflect  upon  him  with  me  at  aU.  be- 
cause In  such  cases,  where  men  are  dealli:; 
In  third  or  fourth  mortgages,  witbont  Uf 
margin,  and  asking  help  from  a  gentlenui 
like  Mr.  Rust,  where  he  was  taking  ectraorCi- 
nary  risks  in  advancing  his  money,  why,  Ik 
was  taking  extraordinary  risks,  and  was  eo- 
titled  to  insurance  for  the  risk.  In  otbc 
words.  It  was  a  risky  business  altogetbtT. 
Then,  without  detaining  counsel  further.  I 
wish  to  say  that  I  am  satisfied  that  Mz. 
Rust's  theory  of  this  case  is  right  from  te- 
ginning  to  end;  that  be  stands  here  entire:; 
clear  of  any  imputation  of  any  attempt  t: 
defraud  Mr.  Levy  whatever;  that.  In  oi-m 
words,— I  think  it  is  due  that  I  should  saj  - 
In  a  case  which  must  have  been  spoken  -i. 
and  in  which  Mr.  Rust's  character  has  t^*^ 
so  deeply  drawn  In  question, — ^I  say  that  tt 
comes  out  of  this  case  without  a  smell  oe 
his  garments,  and  I  take  pleasure  In  sayli; 
so.  And  I  am  sorry,  on  the  other  hand,  tiai 
I  have  come  to  the  conclusion  that  M.-. 
Levy's  case  is  a  fraud  from  beginning  to  ed 

And  now  I  wish  to  repeat  that  I  have  k: 
the  least  suspicion— on  the  other  hand.  I 
thoroughly  believe  the  contrary — that  Mr. 
Dunn  or  Mr.  Watson  was  implicated  at  a::; 
time  to  the  least  extent  Mr.  Levy  went  tt 
Mr.  Dunn  with  a  straightforward  stateni'rEt. 
and  with  vouchers  and  doctunents  wli::^ 
would  have  imposed  upon  the  most  caitit. 
and  reliable  lawyer  that  this  state  prodocei 
It  would  have  imposed  upon  me.  And  ^''■ 
Dunn  was  perfectly  Justified  in  going  Into  ttii 
case  as  he  did,  and  filing  the  blU.  I  doat 
believe  he  had  the  least  suspicion  that  '■J- 
client's  case  was  a  fraud,  whatever  opin^M 
he  may  now  have.  Of  course,  I  have  nothn? 
to  say  about  that;  but  he  had  not  the  IMS 
suspicion  that  his  client's  case  was  not  tins- 
onghly  honest  and  truthful,  and  I  say  it  w.di 
great  pleasure. 

This  cause  has  been  tried  with  consja- 
mate  ability  and  faithfulness  on  each  s^«. 
E.och  counsel  has  done  his  duty  to  his  cUks. 
He  has  shown  a  most  praiseworthy  indostrr 
and  thoroughness.  I  have  never  had  a  ci^ 
tried  before  me  where  counsel  have  so  Ctae- 
oughly  done  their  duty  as  they  have  in  ttli 
case,  and  they  deserve,  and  now  receive,  tte 
thanks  of  the  court.  No  matter  what  the  ef- 
fect my  conscience  dictates  that  1  must  de- 
cide this  Issue  la  favor  of  Mr.  Rust  throne^ 
out  and  I  do.  ^^  . 
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STATE  (BURDETTE  et  al..  Prosecutors)  T. 

MAXUR,  Bra,  OF  BOROUGH  OP 

FAIKVIEW  et  at 

(Supreme  Oourt  of  New  Jersey.    Aug.  tt,  ItiOl.) 

CEMBTBRIBS  —  LOCATION— APPLICATION— MAP 
OF  FREMISEIS— APPROVAL  BY 
MUNICIPALITY. 
The  sixth  section  of  "An  act  to  authorize 
and  incorporate  rural  cemetery  associations  and 
regulate  cemeteries,"  as  amended  by  the  supple- 
ment of  March  23,  18S5  (Ucn.  St.  p.  355),  pro- 
rides  "that  it  shall  not  be  lawful  to  locate  any 
Dcw  cemetery  or  burying  ground,  or  to  enlarge 
any  cemetery  or  burying  ground,  in  this  state, 
without  the  consent  and  approval  of  the  munic- 
ipal authorities  and  board  of  health  of  the  city, 
towuKhip,  town,  or  borough  in  which  it  is  pro- 
posed to  locate  or  enlarge  said  cemetery  or 
burying  ground,  upon  application  in  writing  for 
that  purpose  made;"  and  "that  all  persons 
making  application  as  aforesaid,  for  the  loca- 
tion or  enlargement  of  any  cemetery,  shall  ac- 
company the  same  with  a  descriptive  map  of 
the  prenii.ses  they  propose  to  occupy."     Ueld: 

1.  That  the  map  required  by  this  provision 
need  not  describe  the  property  shown  thereon 
by  metes  and  bounds,  but  that  it  sufficiently 
complies  v^ith  the  statute  if,  from  an  examina- 
tion of  it,  the  municipal  authorities  can  readily 
determine  the  location,  size,  and  shape  of  such 
property. 

2.  That  by  granting  consent  to  the  location 
of  a  proposed  cemetery  the  municipal  authori- 
ties necessarily  approve  that  location,  within 
the  meaning  of  the  statute. 

3.  That,  in  order  to  obtain  the  municipal  con- 
sent and  opproval  to  the  appropriation  of  lands 
to  cemetery  uses,  it  is  not  necessary  thot  the 
applicants  therefor  should  be  the  owners  or  oc- 
cupiers of  such  lands. 

(Syllabus  by  the  Oourt.) 

Certiorari  by  the  state,  on  the  prosecution 
of  Benjamin  R.  Burdette  and  others,  against 
the  mayor  and  council  of  the  borough  of  Fair- 
view  and  others,  to  review  a  resolution 
adopted  by  them.    Affirmed. 

Argued  February  term,  1901,  before  QUM- 
MERE  and  FORT,  JJ. 

Charles  D.  Thompson,  for  prosecutor.  Cor- 
bin  &  Corbin,  for  defendant. 

GUMMERE,  J.  This  writ  brings  up  for  re- 
view a  resolution  adopted  by  the  mayor  and 
council  of  the  borough  of  Fairview,  in  the 
county  of  Bergen,  granting  consent  to  the 
location  of  a  cemetery  in  that  borough  by 
the  Fairview  Cemetery  Company.  Tlie  sixth 
section  of  "An  act  to  authorize  and  incor- 
porate rural  cemetery  associations  and  reg- 
ulate cemeteries,"  as  amended  by  the  sup- 
plement of  March  25,  1865  (Gen.  St  p.  ^5), 
provides  that  "It  shall  not  be  lawful  to  lo- 
cate any  new  cemetery  or  burying  ground,  or 
to  enlarge  any  cemetery  or  burying  ground 
In  this  state,  without  the  consent  and  approv- 
al of  the  municipal  authorities  and  board  of 
health  of  the  city,  township,  town,  or  bOT- 
ough  in  which  it  is  proposed  to  locate  or  en- 
large said  cemetery  or  burying  ground,  upon 
application  in  writing  for  that  purpose 
made,"  and  "that  all  persons  making  appli- 
cation as  aforesaid,  for  the  location  or  en- 
largement of  any  cemetory,  shall  accompany 


the  same  with  a  deacrlptive  map  of  the  prem- 
ises they  propose  to  occupy." 

The  Urst  ground  upon  which  the  resolution 
Is  attacked  is  that  the  map  accompanying  the 
written  application  of  the  cemetery  company 
submitted  by  it  to  the  municipal  authorities 
pursuant  to  this  statutory  provision  was  not 
sufficiently  descriptive  of  the  premises  pro 
posed  to  be  subjected  to  cemetery  uses,  for 
the  jreason  that  the  courses  and  distances  of 
the  outside  lines  of  the  property  are  not 
shown  thereon.  This,  however,  in  our  Judg- 
ment, was  not  necessary.  The  object  of  the 
map  is  to  advise  the  municipal  authorities 
of  the  location,  size,  shape  of  the  property; 
and  this,  we  tbiuk,  is  fairly  done  by  the  map 
presented  with  the  petition.  The  north  point 
is  shown  thereon,  and  it  la  drawn  upon  a 
scale,  so  that  both  the  courses  and  distances 
can  be  readily  ascertained.  In  addition  to 
this  the  soutborn  boundary  of  the  property  Is 
shown  on  the  map  to  be  the  county  line;  the 
eastern  boundary  to  consist  of  two  public 
roads;  the  northern  boundary  to  be  In  part 
the  property  of  the  railroad  company  known 
as  the  "Hudson  River  Terminal  Company," 
and  In  part  the  property  of  certain  named 
landowners;  and  the  western  boundary  to 
be  a  stream  of  water.  The  map  is  sufficient- 
ly descriptive  of  the  premises  to  satisfy  the 
requirements  of  the  statute. 

The  second  reason  urged  by  the  prosecutors 
for  setting  aside  the  resolution  Is  that  it 
does  not  express  the  approval,  as  well  as  the 
consent,  of  the  municipal  authorities,  as  re- 
quired by  the  statute.  The  resolution  reads 
as  follows:  "Resolved,  that  the  consent  of 
this  board  is  hereby  given  to  the  Fairview 
Cemetery  Company,  an  incorporated  associa- 
tion of  this  state,  to  locate  a  new  cemetery 
or  burying  ground  within  the  borough  of 
Fairview,  upon  a  tract  of  land  shown  on  the 
descriptive  map  of  the  premises  which  they 
propose  to  occupy,  accompanying  their  peti- 
tion filed  with  this  board."  It  wlU  be  ob- 
served that  the  word  "approval"  is  absent 
from  the  resolution,  but,  In  our  Judgment, 
the  municipality,  by  consenting  to  the  loca- 
tion of  this  burying  ground  by  the  cemetery 
company,  necessarily  approved  it.  It  was 
not  necessary  that  the  resolution  should  use 
the  very  words  of  the  statute.  It  is  suffi- 
cient If  the  municipal  action  shows  a  prac- 
tical compliance  with  It;  and  that  the  legis- 
lature considered  that  an  approval  of  location 
would  be  shown  by  a  consent  to  It  would 
seem  plain  from  the  latter  part  of  the  sixth 
section  of  the  act,  which  provides  that,  "In 
case  the  local  authorities  grant  the  permit 
to  locate  or  enlarge  any  cemetery  or  burying 
ground,  and  the  same  shall  bo  deemed  ob- 
jectionable by  the  Inhabitants,"  the  latter 
may  apply  to  the  state  board  of  health  to  re- 
view the  municipal  action;  the  expression 
"grant  the  permit"  being  used  as  synony- 
mous, with  "consent  and  approval."  By  the 
resolution  before  us  the  municipal  body  grant- 
ed a  permit  to  the  conetery  company  to  lo- 
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cate  tbeir  cemetery  at  the  -place  described  in 
their  map,  aad  their  reBolution  la. not  objec- 
tionable by  Teaaon  of  their  failure  to  uae  the 
word  "approval"  In  their  grant 

The  next  ground  of  attack:  ia  that  the  ceme- 
tery compaoy  did  not  cnra  the  lands  de- 
scribed In  their  petition  and  shown  by  their 
map  at  the  time  of  their  application  for  per- 
mission t»  devote  it  to  cemetery  pnrpoaea. 
There  is  nothing  in  the  act  from  wlilch  it 
can  be  gathered  that  it  was  the  legislatire 
Intent  that  ownerslilp  should  precede  mnnid- 
pal  action.  On  the  contrary,  a  reading  <tf 
the  statute  would  suggest  the  contrary  view. 
The  act  declares  that  the  applicants  shall 
describe  the  premises  "they  propose  to  oc- 
cupy," showing  tliat  even  occupation  was  not 
necessary  as  a  prerequisite  to  making  the 
application.  The  legislature  seons  to  have 
purposely  avoided  Imposing  upon  applicants 
in  these  cases  the  unnecessary  burden  of  ac- 
quiring title  to  the  land  wlilch  they  desired 
to  subject  to  cemetery  uses  without  their 
knowing  whether  or  not  they  would  ever  be 
permitted  to  do  so> 

The  only  remahiing  ground  of  objection  is 
that  It  api)ear8  from  the  map  submitted  by 
the  cemetery  company  that  a  public  road 
runs  through  the  land  described  therein;  and 
It  is  argued  that  the  effect  of  the  resolution 
is  to  vacate  this  street,  In  violation  of  the 
provision  of  the  borough  act  which  provides 
that  public  highways  in  the  boroughs  of  this 
state  shall  only  be  vacated  by  ordinance. 
There  is  nothing  In  this  point  The  resolu- 
tion does  not  attempt  to  vacate  the  highway 
In  terms,  and  the  devotion  of  the  premises 
In  question  to  cemetery  uses  cannot  have 
that  effect.  So  much  of  the  land  shown  on 
the  map  as  lies  within  the  lines  of  this  high- 
way will,  notwithstanding  the  resolution  un- 
d»  review,  remain  subject  to  the  public  user 
ot  travel,  and  cannot  be  used  for  mortnary 
purposes,  unless  and  until  proceedings  are 
taken  for  its  vacation.  The  resolution  should 
be  affirmed. 


RBCrrOR.  HTC  OF  CHURCH  OF  HOLT 
OOMMDNION  V.  PATEmSON  EX- 
TENSION R.  CO.et  al. 

(Cbnrt  of  Errors  and  Appeals  of  New  Jersey. 
Ang.  7,  1901.) 

BAUaOaDB-EXCAYATIONS— DAUAOBS— RB- 

LBASIi— LIMITATIONS. 

It  A.  railroad  company's  excavation  distnrbed 
the'  foundation  of  an  adjacent  church  edifice. 
In  18S2  a  settlement  was  made,  whereby  the 
company  erected  a  retaining  wall  for  the  pro- 
tection of  the  church  property,  and  paid  for  re- 
pairs on  the  building,  taking  a  receipt  acknowl- 
edging such  payment  in  full  settlement  and  dis- 
charge of  all  damages  done  to  the  church,  add- 
ing that  the  company  was  to  pay  for  all  work 
in  progress.  In  188T  the  chnrch  sastained  dam- 
ages arising  from  faiinre  of  the  wall  to  soBtain 
the  vibration  by  running  trains,  for  which  dam- 
ages suit  was  instituted  in  1891.  Beld  that, 
the  injury  for  which  the  salt  was  brought,  be- 
ing entirely  distinct  from  that  arising  from  this 


first  excavation.  It  was  not  embraced  in  tii 
original  settlement 

2.  The  injury  for  whidi  the  suit  was  bronz) 
being  a  new  cause  of  action  arising  in  ls>i 
limitations  began  to  run  from  that  datei 

Van  Syckel,  Gununere,.  Fort,  GEUrretMn,  aai 
Hendrickson,  JJ.,  dissenting. 

£<rror  to  sntveme  oourt 

Action  by  the  Rector,  Wardens,  and  Va 
trymen  of  the  Church  of  the  Holy  Co-- 
munion  against  the  Paterson  £xte3isioa  BiL 
road  Company  and  another.  Frem  a  jod#' 
ment  of  the  snpreme  court  (42  AtL  CBS)  li- 
firming  a  Judgment  in  favor  of  defendaiKa, 
plaintiffs  bring  erroi.    Reversed. 

Francis  Scott,  for  plaintiffs  in  error.  Jota 
W.  Orlggs,  for  defendants  In  error. 

DEiPUE,  C.  J.    This  was  a  suit  bmo^: 
by  the  plaintiffs  in  error  against  the  two  »_- 
road  companies  named  as  defendants  in  emr. 
The  action  is  in  tort    At  tlie  trial  in  tt' 
circuit  the  court  directed  a  verdict  for  tk 
defendants  on  the  ground  that  the  receipt  « 
January  9,  1882,  hereinafter  referred  to,  ym 
a  conclusive  acquittance  of  the  damages  soeif 
for.    The  Judgment  entered  upon  that  retm 
was   affirmed   in   the   snpreme   court,   fp.z. 
which  judgment  of  affirmance  file  plalntH' 
brought  this  writ  of  error.    The  constmcdia 
of  the  railroad  in  question  was  contracted  :<: 
by   the   Paterson   EMension   Railroad  Oaz.- 
pany,  which,  pending  the  construction  of  tir 
railroad,  was  consolidated,  witli  other  coc 
panles,  into  the  New  York,  Susquehanna  i 
Western    Railroad   Company.      In    ISSl  tl- 
road  was  located,  not  upon,   but  near,  ik 
line  of  the  church  property   on   which  the 
church  edifice  was  erected.    The  railroad  ti- 
projected  and  constructed  in  the  early  par 
of  1881.    In  constructing  it  along  the  chmb 
property,  the  company  made  an   excavatic: 
of  from  16  to  19  feet  below  the  level  of  il- 
street  on  whldi  the  chnrch  fronted.     In  fc 
pro<fes8  of  excavation  the  earth  <mi  the  soot 
side  of  the  church  was  almost  entirelr  re- 
moved, and  the  foundation  wall  of  the  chm& 
(or  a  considerable  distance  exposed,  and  tte 
Church  on  that  side  began  to  show  signs  <i 
deterioration  and  damage.    In  that  sitoatix 
negotiations  were  commenced.      They  vet 
conducted  between  Mr.  Worts,  repreeentb; 
the  churcii,  and  Mr.  Hobart  representing  At 
railroad  company.    These  negotiatlona  be^ 
before  the  6th  of  Deceml)er,  1S81.     On  iar. 
date  a  proposition  was  sent  to  Mr.  Hobart  t? 
the  officers  of  the  church,  containing  an  esti- 
mate of  damages  amounting  to  ^500,  and  rf 
fering  for  that  sum  to  release  the  rsOrosd 
company  "from  all  responsibility  for  presea: 
repairs  and  future  damage  by  reason  of  cod- 
structlng  and  operating  said  railway."    Tte: 
proposition  the  comxiany  declared  conld  wt 
be   entertained.    Mr.    Wurts    testified:    "We 
finally    agreed    that   the    railroad   compaii,T 
should  put  the  outside  of  the'  building  in  tf- 
pair,  and  the  foundations  and  adjoining  •n'h 
in  repair,  and  make  It  safe,  which  they  pws- 
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sed  to  do;  and  tbe  cbnrah  would,  at  tbe  €S- 
fenne  of  the  raiiroad  conqiany,  imprwe  axtd 
:«flt  the  Interior  waUy— that  la,  tbe  ^laatei, 
the  windows,  etc,"    The  railroad  coupaaj  dM 
lU  the  woik  outside.    Tbe  laaMe  work  waa 
lone  by  the  church.    It  cost  $1,000,  and  tbe 
bills  were  presented  by  tbe  cfaoreb  iv  tbe  xall- 
road  com^iauy,  and  the  money  paid.    This 
agreement  between  the  cbQ£«^  and  tfae  rail- 
road company,  although  la  parol,  was.  compe- 
tent evidence.     During  the  progceai  of  tbe 
work   of  Inalde  repairing,  money   waa.  ad- 
vanced by  Mr.  Hobart  as  a  favor  to  the 
church,  7500  of  which  was  advanoed  by  his 
check  on  the  20th  <^  DeceoibMr,  mn.    On  tite 
9th  of  January,  1882,  tbe  chnvoh  garve  a  z*- 
ceipt  to  Mr.  Hobart  in  these  weida:    "Jan. 
9,   1882.     Received  from  U.  A.  Hobart,  Pt 
Pat.  Extension,  one  thousand  doUatSt  im  full 
settlement  and  discbarge  of  all  daatagM  done 
by  Kallroad  Co.  against  our  church.    Baiiroad 
Co.  to  pay  for  all  work  in  prooesa.    H.  A.  Col- 
lins, Treas.    $1,000.00."    This  receipt  was  un- 
questionably a  discharge  of  all  damasM  aua- 
talned  by  the  church  up  to  Its  date.     Tbe 
cut  in  the  rest  of  the  charch  is  19  feet  in 
depth,  and  the  wall  built  by  the  railroad  com- 
pany is  19  feet  high,  and  la  tap«-ing,  being  8 
feet  wide  at  the  bottom  and  18  incires  at  the 
top.    At  the  top  of  tbe  wall  the  face  Is  clear 
of  the  church  property,  but  at  the  bottom  it 
is  5  feet  upon  the  church  property,  leaving 
the  wall  at  the  base  3  feet  ln_  width  on  tbe 
property  of  the  railroad  company.     In  the 
early   part  of  1886   further   damage  to   the 
church  building  was  sustained,  which,  aa  ap- 
pears by  the  correspondence  between  Mr.  Ho- 
bart and  Mr.  Wurts,.  ended  in  the  payment 
by  the  company  of  $100.    Mr.  Hobart,  in  hta 
letter  of  March  22,  1886,  says  that  Mr.  Potts, 
the  president  of  the  company,  "would  like  to 
know  in  some  deflnlte  shape  that  tbe  pay- 
ment which  I  proposed— flOO—would  be  tbe 
end  of  their  being  called  upon  hereafter  to 
pay  for  such  repairs.    I  told  him  I  would  see 
you  in  reference  to  the  matter  again."     A 
blank  form  of  release  was  prepared  by  the 
railroad  company,  and  sent  to  the  church. 
The  vestry,  by  resolution,  declined  to  execute 
tbe  release,   and   nnder  date   of  April   21, 
1886,  Mr.  Wurts  wrote  to  Mr.  Hobart  a«  fol- 
lows:   "I  Inclose  yon  a  copy  of  resolution  of 
vestry.    I  do  not  find  any  signs  of  settlement 
or  damages  since  the  last  repairs^  for  whidi 
we  now  seek  reimbursement,  were  made  sev- 
eral months  ago;    and  I  think  we  axe  safe. 
Except  in  the  event  of  some  formidable  dam- 
age or  collapse,— which  we  do  not  in  tbe 
least  anticipate^— we  shall  not  trouble  tbe 
company  again."    In  1887  the  sontb  wall  of 
the  church  had  settled  about  eight  Inches,  tbe 
floors  had  gone  down,  and  the  gables  had 
cracked,  so  that  there  waa  a  large  opening 
fn  each  gable^  Involving  a  considerable  out- 
lay for  reparation.     Tbe  testimony  on  tbe 
part  of  the  plaintiffs  showed  that  the  damage 
sustained  In  1887  was  the  outcome  ot  defects 
In  the  wall  erected  by  the  comi)any  In  1881, 


arising  from  a  failure  to  properly  seenie  tbe 
f«andation  to  sustain  tlie  vibration  caused 
by  tke  running  of  the  company's  trains.  For 
the-  damage  thus  sustained  In  1887  this  suit 
was  btDught.  Tbe  salt  was  commenced  in 
1891.  In  the  Bopreme  court  the  ruling  at 
the  drcnlt  was  sustained  on  the  ground  that 
the  oanse  of  action,  if  any,  accrued  as  early 
as  1881,  and  was  discharged  by  the  receipt 
^v«n.  to  Mr.  Hobart  on  the  9th  of  January, 
1882;  and  that  the  plaintifts'  suit  was  also 
fasired  by  the  statute  of  limitations. 

It  will  be  observed  that  the  proposition  of 
the  church  aathorltiea  to  the  railroad  com- 
paay  was'  for  the  settlement  of  all  damages, 
present  and  loospeettve,  tot  $3,600,  and  that 
preposition  was  declined  by  tbe  company, 
aad,  instead  o<  it,  the  agreement  was  for  the 
doing  br  tbe  railroad  company  of  certain 
speeitied  wwrk;  and  that  the  receipt  given 
to  Mr.  Hobart  Is  expressly  made  to  be  In  fnll 
settlement  and  discharge  of  all  damages  done 
by  the  railroad  company.  Interpreted  by  the 
language  of  the  receipt  Itself,  as  well  as  in 
view  of  tbe  negotiations  that  preceded  tbe 
giving  of  it,  the  receipt  will  not  bear  the 
conatvnotlon  that  it  was  intended  to  cover 
damages  to  be  sustained  thereafter.  Such  a 
construction  could  be  made  possible  only  by 
Inserting  words  In  tbe  body  of  the  receipt 
Furthermore,  the  acts  of  the  company  in 
making  payments  for  subsequent  damages 
and  the  correspondence  between  Mr.  Hobart 
and  Mr.  Wurts  in  April,  1886,  are  in  con- 
focmlty  with  the  construction  that  the  receipt 
of  January  9,  1882,  apidied  only  to  damages 
up  to  that  time  sustained. 

Two  questions  were  presented  on  the  argu- 
ment of  this  case  and  In  the  opinion  of  the 
supreme  court:  First,  whether  the  damages 
Bostained  in  1887  were  compensated  for  by 
tbe  payment  of  1882,  as  evidenced  by  tbe  re- 
ceipt to  Mr.  Hobart;  and,  secondly,  tbe  ap- 
pUeation  of  the  statute  of  limitations  to  this 
cause  at  action.  Both  of  these  questions, 
tbou^  apparently  distinct,  rest  upon  the  solu- 
tion of  the  first  proposition;  for,  if  the  injury 
sustained  in  1887  was  compensated  for  by 
the  pfiyment  made  in  1882,  the  appllcatl(m 
of  the  statute  of  limitations  is  Immaterial; 
and,  (Ml  the  other  hand,  if  the  damages  sus- 
tained In  1887  were  not  embraced  In  the  set- 
tlement of  1862,  then,  the  injury  being  a 
contlnning  Injury,  the  statute  of  limitations 
would  not  begin  to  run  until  the  damages 
were  sustained.  The  only  case  dted  to  sus- 
tain the  view  of  the  supreme  conrt  that  the 
Injury  sustained  in  1887  was  Included  in  the 
payment  made  In  1882  was  Squires  v.  In- 
habitants of  Town  of  Amherst,  145  Mass.  192, 
13  N.  B.  600.  In  that  case  the  plalntitTs  suit 
was  for  p«-8onal  Injuries,  which  he  had  sus- 
tala«d  by  reason  of  a  defect  in  a  highway. 
At  the  time  the  plalntift  was  Injured  he  re- 
ceived not  only  a  personal  Injury,  but  sus- 
tained damages  to  his  horse,  wagon,  and  har- 
ness by  the  horse  and  wagon'  going  off  the 
end  of  a  culvert  on  the  highway.    Prlc^  to 
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bringing  the  snit,  tbe  plaintiff,  for  the  consid- 
eration of  $50,  had  given  a  receipt  to  the 
town  "in  full  for  all  demands  for  damages 
sustained  on  the  highway."    The  court  held 
that  oral  evidence  was  inadmissible  to  show 
that  the  plahitlff  understood  the  sum  paid  as 
intended  in  settl^nent  of  tbe  damage  to  his 
property  only,  and  that  it  was  agreed  be- 
tween him  and  the  sdectmen  that,  if  it  ap- 
peared that  he  had  been  injured  in  his  per- 
son, be  should  be  paid  something  more.    In 
that  case  the  personal  Injuries  sued  for  were 
sustained  before  the  receipt  was  given,  and 
oral  evidence  was  properly  excluded  tending 
to  show  that  he  understood  that  the  sum 
paid  was  intended  as  a  settlement  of  the  dam- 
age to  his  property  only,  and  that  it  was 
agreed  that,  if  it  appeared  that  he  had  been 
injured  in  his  person,  he  should  be  paid  some- 
thing more.    In  McGuire  v.  Grant,  25  N.  J. 
Law,  356,  67  Am.  Dec.  49,  the  action  was 
brought  by  the  plaintiff  to  recover  damages 
to  his  lot  arising  from  an  excavation  by  the 
defendant  on  his  own  premises,  which  caus- 
ed the  falling  in  of  a  part  of  the  plaintiff's 
lot.    The  entire  damage  had  been  sustained 
upon  the  removal  of  the  soil  by  the  defendant 
from  the  adjoining  property,  and  the  cause  of 
action  was  then  complete.    It  was  held  by 
the  supreme  court  that  the  measure  of  dam- 
ages recoverable  was  the  diminution  In  value 
of  the  plaintiff's  lot  by  reason  of  the  excava- 
tion.   No  new  or  Independent  cause  of  action 
had  intervened  to  occasion   further  injury. 
The  only  allusion  to  the  subject  of  damages 
is  found  on  page  368^  25  N.  J.  Law,  and  page 
56,    67   Am.    Dec.,    in   which    Chief   Justice 
Green  says:    "The  measure  of  damages  in 
such  case  Is  not  what  it  would  cost  to  restore 
the  lot  to  its  former  situation,  or  to  build  a 
wall  to  support  It,  but  what  is  the  lot  dimin- 
ished In  value  by  reason  of  the  acts  of  tbe  de- 
fendant?"   Neither  of  these  cases  has  any 
relevancy  to  the  case  now  before  the  court. 
The  damage  sued  for  in  this  case  did  not  re- 
sult from  an  unlawful  act  of  the  defendants 
in  making  the  excavation  In  1881.    The  dig- 
ging out  of  the  cut  was  tbe  occasion  for  re-- 
qulring  the  erection  of  a  wall  for  the  protec- 
tion of  the  church  property,  but  was  not  the 
cause  of  the  injury  which  was  subsequently 
sustained.    Nor  did  the  damages  result  from 
the  building  of  the  wall,  which  was  done  by 
agreement  between  the  parties.    The  agree- 
ment was  that  the  company  was  to  build  the 
wall  at  its  own  expense,  and  make  it  safe. 
The  wall  contracted  for  was  for  the  protec- 
tion of  the  church  property  in  the  future, 
and  not  a  mere  temporary  expedient    The 
location,  dimensions,  and  construction  of  the 
wall,   and  the  character  of  its   foundation, 
were  committed  to  the  exclusive  control  of 
the  railroad  company.    The  church  officers 
did  not  in  any  way  participate  in  or  supervise 
the  work  of  construction.    It  is  manifest  that 
tbe  company  assumed  responsibility  for  the 
protection  of  the  church  edifice  from  Injury 
which  might  follow  from  the  running  ot  its 


trains.    The  first  proposition   In   the  cosrx. 
of  negotiatlonB  was  made  by  the  ofBceis  ef 
the  church  offering,  for  tbe  sum  of  93,50a  t» 
release  tbe  railroad  company  from  all  resi-jG- 
sibllity  for  present  repairs  and  fntnre  dam- 
ages by  reason  of  constructing  and  opentja 
the   railroad.    The   company    declined   tbti 
proposition,  and  instead  chose  to  resort  to  xj- 
erection  of  a  wall  ot  the  dimensions  and  eis- 
structlon  that  in  the  Judgment  of  its  offictu 
would  be  sufficient  to  accomplish  tbe  pnrpo!-.. 
paying  the  church  for  past  injury  to  its  pti-f- 
erty  not  a  penny  beyond  the  amount  exptu^J- 
ed  for  reparation.    The  wall  was  located  Ij 
the  company  within  4%  feet  of  the  track  r. 
which  the  company  was  to  run   its   traxi 
.The  projection  of  the  tlee  brougM  tbe  tutn 
of  the  vibrations  caused  by  tbe   running  d 
trains  nearer  to  the  wall.    Tbe  evidence  a: 
the  trial  was  that  the  wall  was  not  proieriT 
underpinned,  and  the  Jarring  of   tbe  traiu 
passing  kept  Jarring  and  settling  It  all  tl-t 
time.    Thereafter,  from  time  to  time,  Ibjct 
was  done  to  the  church  property.     The  injur 
and  the  cause  of  it  continued  until  1887,  wbs 
the  damages  sued  for  in  this  case  woe  rjr 
tained.    The  injury  for  which  tbls  suit  wj 
brought  is  entirely  distinct  from  tbe  lujz:! 
arising  from  the  first  excavation,  which  va 
settled  by  the  receipt  of  1882.     The  irjnrr 
which  was  embraced  in  that  settlement  wa 
caused  by  the  original  excavation.     The  is- 
Jury  now  sue^  for  resulted  from  the  ieterj 
in  the  wall  as  constructed  in  18S2.     Tbe  ml 
did  not  become  the  property  of  tbe  plaintiili 
It  was  a  retaining  wall,  extending  beja^ 
the  church  property  a  considerable  distance  ia 
both  directions./ No  action  could  have  b«a 
maintained  by  the  plaintiffs  to  recover  dxiE- 
ages  by  reason  of  its  defective  eonstmct.a 
until  damage  actually  occurred;    for  neitb-.: 
negligence,  nor  fraud,  nor  other  wrong,  kit 
immoral  conduct  or  intent,  will  give  rise  tn  i 
cause  of  action,  unless  it  has  resulted  in  i> 
gal  damage.    1  Enc.  Law  &  Proc.  p.  6C7.  It 
Is  a  fundamental  principle  of  law,  appiica!-;; 
alike  to  breaches  of  contract  and  to  ton-, 
that  in  order  to  found  a  right  of  action.  the» 
must  be  a  wrongful  act  done,  and  a  los  re- 
sulting from  that  wrongful  act     "Warwick  t. 
Hutchinson,  45  N.  J.  Law,  61.     The  bijiuy 
sustained  by  reason  of  the  defective  constTDO- 
tlon  of  the  wall  as  it  was  located  was  a  en- 
tinning  Injury.    It  is  quite  clear  that  i5  i 
suit  had  been  brought  in  18S2,  the  plalodf- 
could  not  have  recovered  in  such  a  suit  fu: 
the  damages  which  would  be  snstainei  3 
1887.    It  would  have  been  impossible  at  tk:: 
time  to  have  anticipated  the  future  dett-no- 
ration  In  the  wall,  and  the  damages  ari<in; 
therefrom,  and  to  have  made  an  e^itlmate  o! 
the  amount  thereof  as  the  Imsis  of  computa- 
tion.   Compensation  in  sudi  a  suit  must  t>« 
sought    after    the    damages    are    sustainoii 
Brewster  v.  Railroad  Co.,  40  N.  J.  Law.  ^:. 
In  such  cases  the  cause  of  action  depends  :iy 
on  the  actual  damage,  and  the  statute  of  lii- 
Itations  begins  to  run  from  tiie  time  vbei 


Digitized  by 


Google 


«.J.) 


KECTOR,  EXa,  T.  PATERSON  EXTENSION  R.  CO. 


1033 


luch  damage  is  sustained.  In  18S0  an  injury 
liJ  occur  wblcli  might  have  been  made  the 
lasis  of  a  suit  at  law.  It  was  compensated 
or  by  the  payment  of  $100.  In  a  suit 
trougbt  at  that  time  the  plaintiffs  could  not 
lave  recovered  damages  for  the  injury  which 
vould  be  sustained  in  18S7.  The  injury  for 
rhich  this  suit  was  brought  was  a  new  cause 
>f  action,  which  arose  in  1887.  The  statute 
f  limitations,  therefore,  began  to  run  from 
hat  date,  and  this  suit  was  brought  within 
ix  years  from  the  time  these  damages  were 
ustainedy 

In  the  leading  case  of  Bacldiouse  v.  BonomI, 
eported  in  the  exchequer  chamber  in  El.,  Bl. 
c  El.  U22,  and  in  the  bouse  of  lords  in  9  H. 
4.  Cas.  503,  and  also  in  16  Eng.  Ruling  Cas. 
16,  the  plaintiff  was  the  owner  of  certain 
lOuses  standing  on  land  which  was  surround- 
d  by  the  lands  of  B.,  C,  and  D.  E.  was  the 
wner  of  mines  running  underneath  the  lands 
f  all  these  persons.  He  worked  the  mines  in 
uch  a  manner  (without  actual  negligence) 
bat  the  lands  of  B.,  C,  and  D.  sank  in;  and 
ftcr  more  than  six  years'  Interval  their  slnk- 
ag  occasioned  an  Injury  to  the  houses  of  A. 
t  was  held  that  a  right  of  action  accrued  to 
L.  when  this  Injury  actually  occurred,  and 
hat  his  right  was  not  barred  by  the  statute 
t  limitations.  This  case  was  decided  in  the 
ouse  of  lords  by  the  concurrence  of  every 
aember  of  the  court,  upon  the  unanimous 
pinion  of  the  judges  who  were  in  attendance, 
or  the  reasons  that  were  given  in  the  judg- 
ment of  the  court  of  exchequer  chamber.  The 
rounds  of  decision  were  stated  by  the  lord 
bancellor  in  these  words:  "I  think  it  Is 
bundantly  clear,  both  upon  principles  and 
uthority,  that,  when  the  enjoyment  of  the 
ouse  Is  interfered  with  by  the  actual  occur- 
ence of  the  mischief,  thecanse  of  action  then 
rises,  and  that  the  action  may  then  be  main- 
lined." Lord  Cranworth  said:  "The  right 
f  the  plaintiff  is  the  right  to  the  ordinary 
Djoyment  of  his  land,  and,  till  that  ordinary 
Djoyment  Is  Interfered  with,  he  has  nothing 
C  which  to  complain.  That  seems  to  be  the 
rinclple  on  which  this  case  ought  to  be  dls- 
osed  of."  In  the  exchequer  chamber  (EI., 
(1.  &  El.  055),  WiUes,  J.,  delivering  the  opin- 
>n  of  the  court,  used  this  language:  "The 
ontention  on  the  part  of  the  defendant  Is 
!)at  the  action  must  be  brought  within  six 
ears  after  the  excavation  Is  made,  and  that 
:  is  Immaterial  whether  any  actual  damage 
as  occurred  <»  not.  The  jury,  according  to 
jis  view,  would  have,  therefore,  to  decide 
pon  the  speculative  question  whether  any 
amage  was  likely  to  arise;  and  it  might 
.•ell  be  that  in  many  cases  they  would,  upon 
le  evidence  of  mineral  surveyors  and  engl- 
ecra,  And  that  no  damage  was  likely  to  oc- 
ur.  when  the  most  serious  Injury  afterwards 
liglit  in  fact  occur,  and  In  others  find  and 
Ive  large  sums  of-  money  for  apprcheuded 
amage,  which  in  point  of  fact  never  might 
rise.  This  is  certainly  not  a  state  of  law  to 
e  desired."  El.,  Bl.  &  El.  657.  In  Colliery 
«A.-65% 


Ck>.  T.  Mitchell,  11  App.  Cas.  127,  the  defend- 
ants had,  by  mining,  taken  away  the  sub- 
stratum supporting  the  plaintiff's  land  with 
some  cottages  on  it  A  subsidence  having 
taken  place,  the  defendants,  by  agreement, 
repaired  the  damage.  This  was  in  or  about 
1871.  No  further  working  was  done,  but  in 
I  I8S2  a  further  subsidence  took  places  causing 
further  Injury.  In  an  action  brought  for 
the  damage  in  1882  the  defendants  pleaded 
the  statute  of  limitations.  It  was  held  in 
the  house  of  lords,  by  Lord  Halsbury,  Lord 
Bramwell,  and  Lord  Fitz  Gerald,  dissentleute 
Lord  Blackburn,  affirming  the  judgment  of 
the  court  of  appeal,  that  a  fresh  cause  of 
action  arose  when  the  further  damage  oc- 
curred In  1882,  and  that  the  action  for  this 
was  not  barred,  although  more  than  six 
years  had  elapsed  since  the  damage  first  caus- 
ed by  the  defendant's  workings,  and  although 
more  than  six  years  bad  elapsed  since  the 
last  workings  by  the  defendant  The  deci- 
sion of  the  court  was  based  upon  the  prin- 
ciple that  every  new  subsidence,  although 
proceeding  from  the  same  original  act  or 
omission  of  the  defendant,  was  a  new  cause 
of  action,  for  which  damages  may  be  recover- 
ed. In  the  course  of  bis  opinion.  Lord  Fitz 
Gerald  used  this  language,  which  is  special- 
ly appropriate  to  this  case:  "There  was  a 
complete  cause  of  action  in  1868,  when  the 
first  subsidence  took  place,  in  respect  of 
which  compensation  was  given;  but  there 
was  a  liability  to  further  disturbance.  The 
defendants  permitted  the  state  of  things  to 
continue  without  taking  any  steps  to  prevent 
the  occurrence  of  any  future  Injury.  A 
fresh  subsidence  took  place,  causing  a  new 
and  further  disturbance  of  the  plaintiff's  en- 
joyment which  gave  him  a  new  and  distinct 
cause  of  action."  Page  151.  Similar  re- 
marks were  made  by  Lord  Halsbury  and 
Lord  BramweU.  Pages  133,  146.  In  Lamb 
V.  Walker,  3  Q.  B.  Div.  3S9,  the  court  of 
queen's  bench,  by  a  majority  (Mellor  and 
Manlsty),  decided  that  where  the  foundations 
of  the  plaintiff's  land  and  buildings  had  been 
undermined  by  the  removal  of  lateral  sup- 
port through  mining  operations  carried  on  by 
the  defendant  on  his  own  land  adjoining,  and 
damage  had  manifested  itself,  a  cause  of  a)c- 
tlon  had  completely  arisen,  both  for  apparent 
damage  and  for  all  future  damage  that  might 
ensue  from  the  original  act.  This  decision 
was  based  upon  the  assumption  that  no  fresh 
cause  of  action  would  arise  when  fresh  dam- 
ages might  arise.  Thla  Judgment  was  dis- 
sented from  by  Cockbum,  C.  J.,  who  contend- 
ed tliat  the  decision  In  Backhouse  v.  Bonomi 
in  the  exchequer  chamber  and  the  house  of 
lords  established  conclusively  that  it  Is  not 
the  withdrawal  of  the  support  previously  af- 
forded by  the  adjacent  strata,  but  the  actual 
disturbance  of  the  plaintiff's  enjoyment  of 
his  property,  which  constitutes  a  wrong  and 
gives  a  legal  ground  of  complaint;  and,  the 
damage  being  the  gist  of  the  action,  only  the 
damage  actually  accrued  could  be  recoyer«d 
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■  in  th«  action,  and  any  farther  damage  must 
be  recovered  when  It  actaally  accrued,  in  a 
enbseqaent  action.  The  views  of  the  lord 
chirf  Justice  were  approved  in  CWUery  Co.  y. 
Mitchell,  and  Lamb  v.  Wallcer  was  there  ex- 
pressly oyermled.  In  Lamb  v.  TCalker,  su- 
pra, Lord  Chief  Justice  Cockbum  says:  "Of 
eonrae,  I  do  not  lose  sight  of  the  rule  that 
damages  resulting  from  one  and  the  same 
cause  of  action  must  be  assessed  and  recoT- 

■  ered  once  for  all.    But  the  rule  seems  to  me 

■  to  bare  no  application  to  the  case,  it  being, 
.In  my  view  of  the  effect  of  Backhouse  t. 

Bonoml,  a  miatake  to  say  that  the  plaintiff 
bad  a  right  to  the  suppmt  of  the  adjacent 
•strata,  and  that  the  removal  of  this  constltnt- 
•«d  a  violatlmi  of  this  right,  by  reason  of 
which,  when  damage  supervened,  a  cause  of 
action  arose.*'  Following  the  Colliery  Case, 
■in  the  snl>se(iTient  case  of  Crumble  v.  Wall- 
send  Local  Board,  Ct.  App.  [1891]  1  Q.  B. 
608,  an  excavation  was  made  by  the  local  au- 
Uiorlties  under  a  street  for  the  purpose  of 
layliig  a  sewer.  It  Was  not  properly  filled  in, 
And,  in  consequence,  subsidence  of  the  plaln- 
tUTs  land,  with  injury  to  houses,  took  place 
thereon,  which  began  at  a  period  more  than 
six  months  before  (that  being  the  period  of 
limitation  of  such  an  action),  and  went  on 
continuously  to  the  commencement  of  an  ac- 
tion by  the  plaintiff  in  respect  of  such  sub- 
sidence. It  was  held  that  the  further  sub- 
sidence which  took  place  within  six  months 
before  action  constituted  a  distinct  cause  of 
action,  in  respect  of  which  the  action  was 
•saintainable.  Lord  Esher,  M.  R.,  in  deliver^ 
lug  the  opinion  of  the  court,  said:  "There  Is 
no  cause  of  action  for  any  such  damage  to 
the  plaintiff's  property  until  it  has  occurred. 
When  a  certain  amount  of  such  damage  has 
occiured,  there  is  only  a  cause  of  action  in 
respect  of  that  amount  Afterwards  other 
'damage  may  occur;  that  is  to  say,  more  of 
such  damage  may  occur.  There  is  no  cause 
■«f  action  in  respect  of  such  further  damage 
antH  it  has  occurred."  Numerous  cases  to 
tbe  same  effect  as  the  cases  above  cited  are 
dted  in  16  £ng.  Ruling  Cas.  215-230. 

The  cases  in  the  courts  of  this  state  are 
In  line  with  the  decisions  of  the  Blngllsh 
courts  on  this  subject.  The  leading  case  is 
Canal  Co.  v.  Wright,  21  N.  J.  Law,  468, 
which  is  reproduced  in  Canal  Co.  v.  Lee,  22 
H.  J.  Law,  243,  The  facta  in  that  litigation 
were  these:  Wright  was  the  owner  of  a 
tract  of  land  over  which  the  canal  company 
located  and  constructed  its  canal.  For  tbe 
land  taken  for  that  purpose  Wright  was  paid, 
snd  by  a  deed  conveyed  the  same  to  the 
canal  company.  Beyond  the  line  of  the  tract 
so  conveyed  the  company  had  constructed  a 
culvert  over  Watson's  creek.  Tte  culvert 
was  insufficient  to  discharge  the  water  whidi 
should  arise  from  rains  or  freshets,  but  was 
suHlcient  to  discharge  the  water  from  springs 
and  all  ordinary  sources.  By  reason  of  a 
freshet  the  land  of  Wright  was  ovei-flowed, 
■and    suit   was   brought    for   damages.    The 


culvert  was  constructed  In  1833.  Tbe  ■ 
wag  commenced  In  184S.  Tbe  defendao 
pleaded,  among  other  pleas,  tbe  statute  i 
limitations.  The  Judge  at  tbe  trial  char;?! 
the  Jury  that  the  statute  was  no  bar.  ai 
that  the  plaintiff  was  entitled  to  recover  i 
damages  proved  to  have  bem  sastaioed  \ 
him  at  any  time  within  six  years  next  b 
fore  the  commencement  of  the  suit  A  ve 
diet  was  found  for  the  plaintiff,  on  wL^j 
Judgment  was  entered.  The  mltng  of  tt 
trial  Judge  was  brought  before  the  supr^ia 
court  by  a  writ  of  error  on  exception,  taka 
On  error  the  Judgment  was  alBmaed  on  lii 
ground  that  tbe  damage  was  tbe  cause  < 
action,  and  that  hi  snch  cases  tbe  statote )» 
gins  to  run  from  the  time  oC  tbe  injnry.  u 
not  from  the  doing  of  the  act  whicb  oecasia 
ed  the  injury,  which  gave  no  canse  of  aeae 
until  damage  ensued.  On  tbe  1st  of  Aiij 
1836,  Wright  conveyed  tbe  farm  to  Let 
There  being  a  further  ovarflow^  of  the  prta 
Isea  after  that  conveyance,  Lee  brou^t  rI 
against  the  cMnpany  for  damages.  His  « 
tion  was  commenced  in  June,  184S.  n 
statute  of  llmitationB  was  again  pleaded  iii 
mad6  a  substantive  defense  at  tbe  triaL  Tbi 
trial  court  disregarded  the  statute  of  limit 
tions,  and  instructed  the  Jury  tbat  the  plaii 
tiff  was  entitled  to  recover  all  damxtges  h 
had  sustained  within  six  years  before  tli 
commencement  of  the  suit  Tbe  plaintiS 
had  a  verdict  &ud  the  cause  -wsa  brongb:  v, 
the  supreme  court  on  writ  of  error,  and  C'. 
instruction  of  tbe  trial  Judge  was  held  to  t« 
correct  The  flrst  of  these  cases  la  repcr  ■: 
In  21  N.  J.  I.A.W,  409,  and  the  otber  cas<?  i: 
22  N.  J.  Law,  243.  These  cases  were  at-. 
with  approbation  in  Brewster  v.  Railroad  C 
supra.  That  suit  was  brought  to  recora 
damages  for  the  destruction  by  tbe  defer: 
ant  of  the  plaintiff's  right  of  way  to  a  Ic 
of  land  in  which  she  had  a  life  estate,  i: 
the  trial  the  Jury  was  instructed  to  ases 
damages  Just  as  much  as  they  thought  t^ 
life  estate  was  lessened  in  Taloe  by  reasec 
of  having  the  access  to  tbe  land  ent  ol 
The  supreme  court  held  that  tbis  InstmctSci 
was  erroneous,  and  that  damages  could  be  r- 
covered  only  up  to  the  time  of  the  conunen.-«- 
ment  of  the  suit  on  the  principle  that  rzi 
injury  was  a  continuous  injnry,  and  to*. 
compensation  for  subsequent  loss  must  be 
sought  in  another  suit  after  the  damage  Tsf 
sustained. 

The  building  of  this  retaining  wall  by  tlr 
company  was  a  lawful  act.  So  far  as  fc 
foundation  rested  upon  the  church  pn^rr 
It  had  the  consent  of  the  church.  The  ta; 
of  making  it  safe  for  the  protection  of  ti: 
church,  and  also  of  reparation,  devolved  cj- 
on.  the  company.  The  church  bad  no  power 
or  duty  in  that  respect;  nor  had  It  power  - 
control  tbe  rimnlng  of  trains  on  the  tLdjaccs 
track.  The  wall  gave  evidence  of  deterion- 
tion  shortly  after  It  was  built  and  Its  ioci- 
pacity  to  answer  the  purpose  wbicta  it  iws 
designed  to  fulfill  was  demonstrated  as  earl; 
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a.s  1880.  Damage  from  time  to  tlnte  teenlt- 
Ing;  to  the  church  property  from  the  c<mdt 
tioB  of  the  wall,  a  new  cause  of  action,  arose, 
wblch  gare  the  plaintiffs  the  right  to  main- 
tain an  action  and  recover  anch  damages  as 
had  arisen  within  six  years.  No  steps  were 
taken  by  the  defendants  to  remedy  the  de- 
fects, or  to  strengthen  the  wall.  Adopting 
and  applying  to  this  case  the  language  of 
XA>rd  Fltss  Gerald,  in  Colliery  Co.  v.  Mitchell, 
aupra:  "There  was  a  complete  cause  of  ac- 
tion when  the  first  subaidence  took  place,  in 
respect  of  which  compensation  was  giyen; 
but  there  was  a  liability  to  further  disturb- 
ance. The  defendants  permitted  tlie  state  <^ 
things  to  continue,  without  taking  any  steps 
to  prevent  the  occurrence  of  any  future  In- 
Jury.  A  fresh  subsidence  took  place,  caus- 
ing; a  new  and  further  disturbance  of  the 
plaintiff's  enjoyment,  which  gave  talm  a  new 
and  distinct  cause  of  action."  The  direction 
of  a  verdict  for  the  defendants  was  errone- 
ons.  The  case  made  by  the  plaintiffs  should 
have  gone  to  the  Jury.  For  this  error  the 
Judgment  should  be  reversed. 

VAN  SYCKEL,  GUMMERE,  FORT,  GAR- 
KETSON,  and  HENDRICKSON,  JJ.,  dlasentr 
iug. 


DEMPSEY  ▼.  SAWYER. 

(Supreme  Judicial  Court  of  Maine.    May  2d, 

1901.) 

NBOLIOBNCB— DEFECTIVB      HACHINBRY— AS- 
SUMING RISK— MASTER  AND  SERVANT. 

1.  The  risk  of  injury  to  a  servant  from  de- 
fective mnchinery  is  primarily  upon  the  master, 
and  remains  upon  him  unless  the  servant  vol- 
untarily assumes  it. 

2.  The  servant  may  voluntarily  assume  sncb 
risk,  and  relieve  the  master  from  it,  hut  euch 
assumption  is  his  voluntary  act,  not  his  ieptl 
duty. 

3.  Whether  the  servant  has  Tolantarily  as- 
sumed such  risk  is  a  question  of  fact  to  be  de- 
termined by  the  jury. 

4.  When,  however,  the  servant  knows  and  ai>- 
preciates  the  danger  of  injury  from  defective 
machinery,  and  yet  enters  or  continues  in  the 
dangerous  service  without  protest,  the  necea- 
aary  inference  is  that  he  has  voluntarily  as- 
sumed the  risk. 

5.  Although  the  servant  may  have  once  taken 
such  risk  upon  himself,  he  may  throw  It  back 
upon  the  master  by  a  notification  that  he  will 
no  longer  carry  it.  Whether  the  risk,  once  as- 
somed,  has  been  thus  thrown  off,  is  a  question 
of  fact  for  the  jury. 

6.  When  a  servant  has  thrown  off  the  risk 
once  assnmed,  he  may  voluntarily  reassnme  it,' 
and  whether  be  has  reassumed  it  is  also  a  que»- 
tion  of  fact  for  the  jury. 

7.  When  a  servant  has  notified  the  master 
that  he  will  no  lonper  carry  a  risk  once  assnm- 
ed,  and  Is  requested  by  the  master  to  continue 
in  the  service,  with  the  assurance  that  the  de- 
fects shall  be  speedily  ranedied,  and  the  servant 
thereupon  does  continue  in  the  service,  it  is  a 
question  of  fact  for  the  jury  whether  the  senr- 
nnt  has  thereljy  reassumed  the  risk,  pending 
the  removal  of  the  defects,  or  whether  it  re- 
mains upon  the  master.  Tliere  is  no  necessary 
inference  either  way. 

8.  In  this  case  the  jury  has  found  for  the 
piaiatiS  upon  all  these  qnestions  of  fact,  and 


the  court  is  not  convinced  that  the  Jury  was  tm- 
mistakably  wrong  in  so  doing. 
(Official.) 

Action  by  Michael  Dempsey  against  John 
G.  Sawyer  for  personal  injuries.  Verdict  for 
plaintiff  for  4000.  Motion  for  new  trial 
Overruled. 

Argued  before  WISWBLL,  O.  J.,  and  EM- 
ERY, WHITEH0U8E,  SAVAGE,  FOOLER, 
and  POWERS,  JJ. 

W.  H.  Powell  and  L.  0.  Steams,  for  plaln- 
tlfl.    C.  A.  Bailey,  for  defendant 

EMERY,  J.  After  studying  the  evidence, 
with  the  valuable  aid  of  the  full  analysla 
made  by  the  counsel,  our  conclusion  is  that 
w<e  cannot  hold  the  Jury  to  have  been  unmis- 
takably wrong  in  believing,  and  basing  their 
verdict  upon,  the  plaintiff's  version  of  the 
events,  and  in  drawing  Inferences  therefrom 
favorable  to  the  plaintiff.  The  oouns^  for 
the  defendant  has  argued  strenuously  upon 
the  facts  and  Inferences,  but  the  verdict  of 
the  Jury  outweighs  even  his  weighty  argu- 
ment. The  version  thus  sustained  is  sub- 
stantially as  follows:  The  plaintiff  was  30 
years  old,  and  was  accustomed  to  the  work 
of  running  mill  saws  of  various  kinds,  includ- 
ing lath  saws.  He  was  in  the  employ  of  the 
defoidant  as  a  workman  in  his  mill,  and 
Vvas  running  there  a  circular  saw  machine 
like  a  lath  machine,  and  with  it  sawing  birch 
bolts  into  spool-wood  bars.  There  were  sev- 
eral saws  pertaining  to  this  machine,  and 
as  the  one  in  use  became  worn  it  would  be 
taken  out  to  be  filed  or  recut,  and  another 
and  freafaly-flled  or  recut  saw  wonld  be  sub- 
stituted. This  filing  or  recuttlng  of  the  saws 
was  done  by  the  defendant,  and  the  plaintiff 
bad  nothing  to  do  with  it. 

Some  of  these  saws  were  so  filed  or  cut 
that  the  teeth  were  too  long  and  slim  to 
endure  the  contact  with  the  hard  wood  with- 
out danger  of  breaking  and  flying  out,  or  of 
bending  in  tbe  wood  and  throwing  out  splin- 
ters. This  waa  found  by  the  jury  to  be  a  de- 
fect In  tbe  saws,  fraught  with  danger  of  per- 
sonal injury  to  the  woi^man  running  them 
carefully,  and  a  defect  known  to  the  defmd- 
ant.  The  plaintiff,  however,  before  he  was 
injtired,  also  knew  of  the  defect,  and  fully 
appreciated  Its  nature  and  the  danger  of  per- 
sonal injury  from  It. 

Afto:  he  bad  been  working  at  this  ma- 
chine for  17  days,  and  while  mnnlng  It  in 
the  course  of  bis  employment  with  due  care 
upon  his  own  part,  a  saw  tooth  was  broken 
off  and  thrown  out  into  his  face  to  his  In- 
Jury,  or  a  splinter  was  thrown  out  by  a  bent 
tooth  with  the  same  result  This  event  was 
the  direct  result  of  the  above-described  de- 
fective method  of  filing  or  cutting  the  saws 
tat  that  kind  of  work.  The  plaintiff  knew 
that  this  iMUticalar  saw  was  defective  as 
stated,  and  knew  that  the  injury  suffered 
was  to  be  apprehended  from  that  Refect,  how- 
ev»  carefully  he  might  work.  „  CjOOqIc 
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U  ttae  above  were  all  the  material  facts, 
there  would  be  only  one  defense  to  this  ac- 
tion, as  all  the  other  necessary  elements  of 
a  right  of  actiou  are  established  by  the 
Terdlct,  viz.:  the  defendant's  negligence  or 
breach  of  duty,  the  resulting  injury  to  the 
plaintiff,  and  the  absence  of  any  contributory 
negligence  upon  bis  part.  That  one  defense 
Is  this,  tIz.  that  the  plaintiff  had  assumed  the 
risk  of  the  injury  as  his  own  risk.  The  dan- 
ger of  such  an  injury  was  a  danger  directly 
attendant  upon  even  the  careful  use  of  a 
saw  with  such  teeth  In  such  work.  The 
plaintiff  knew  of  the  defect,  and  appreciated 
the  attendant  danger. 

•  Other  facts,  however,  do  appear  in  the 
plalntilTs  version,  which  tlie  Jui-y  have  found 
to  be  true,  viz.:  After  seeing  the  defect  in 
the  saws  and  the  consequent  danger,  but  be- 
fore the  injury,  the  plaintiff  told  the  de- 
fendant that  the  teeth  of  the  saw  he  was 
then  using  were  too  slim  to  stand  the  hard 
wood.  The  defendant  shut  down  the  ma- 
chine and  substituted  another  saw.  This  and 
the  other  saws  after  awhile  showed  the  same 
defect  Finally,  on  the  morning  of  the  In- 
Jury,  the  plalntiet  noticed  that  three  teeth 
were  gone  from  tlie  saw  then  In  the  machine. 
He  started  the  saw,  and  went  to  work  with 
it,  and  In  a  few  minutes  a  tooth  bent  over 
and  tore  through  the  wood.  He  then  went 
to  the  defendant,  and  had  with  him  the  fol- 
lowing conversation:  "I  told  Mr.  Sawyer 
I  was  not  going  to  work  any  longei-  with 
teeth  bent  In  the  saw,  unless  he  would  go  up 
and  fix  it  He  wanted  to  know  what  the 
matter  was.  I  told  him  there  was  a  tooth 
bent  over  In  the  saw^  I  told  him  I  would  not 
work  unless  he  would  go  up  and  fix  It  He 
said  he  would  go  up  and  fix  It  some  time  In 
the  forenoon,  and  for  me  to  go  back  and  go 
to  work,  and  work  It  as  easy  as  1  could." 
The  plaintiff  thereupon  went  back  to  his 
woric,  and,  while  running  the  saw  as  easily 
and  carefully  as  he  could,  was  Injured  from 
a  txxAh  breaking  or  bending  as  above  de- 
scribed. 

Did  these  additional  facts  authorize  the 
Jury  to  find  that  at  the  time  of  tJie  Injury 
the  plaintiff  had  thrown  off  the  risk  he  bad 
at  first  assumed? 

There  Is  an  essential  difference  between 
ttae  defense  of  contributory  negligence  and 
the  defense  of  assumption  of  risk, — a  differ- 
ence often  obscured,  but  which  should  be 
kept  clear  In  the  mind,  for  a  correct  under- 
standing of  the  relative  rights  and  duties  of 
master  and  servant  as  to  the  dangers  aris- 
ing from  the  use  of  defective  machinery  or 
appliances.  Contributory  negligence  Is  a 
breach  of  the  legal  duty  of  due  care  imposed 
by  law  upon  the  servant,  however  unwilling 
or  protesting  he  may  be.  Assumption  of  risk 
Is  not  a  duty,  but  Is  purely  voluntary  upon 
the  part  of  the  seiTant  The  risk  from  the 
master's  breach  of  duty  never  rests  upon 
the  protesting  or  even  unwilling  servant. 
V'olens,  not  sciens,  is  the  test    Mundle  v. 


Manufacturing  Co.,  86  Me.  400,  SO   Atl.  :. 
Gonley  y.  Express  Co.,  87  Me.  352.  32  A : 
965;    Jones  v.  Investment  Co.,   92  Me.  -'  ~ 
669,  43  Atl.  512,  68  Am.  St  Rep.  533.    T.- 
risk  of  Injury  to  a  servant  frmn  known  Ot- 
fects  In  machinery  or  appliances  Is  primar:; 
upon  the  master.  Imposed  upon  bim  by  b- 
even  against  his  protest,  as  the  legal  cor.- 
quence  of  his  breach  of  bis  legal  duty  t<.    - 
once  remedy  such  known  defects.    The  ri- 
attends    the    duty.    The    servant,    howeie: 
may.  If  he  will,  agree  to  bear  sacti  risk  kn 
self,  and  thus  relieve  the  master  from  :tr 
risk,  but  until  he  does  in  fact  so  agree  u 
risk  remains  upon  him  who  has  the  dx; 
also,  when  the  servant  effectuaUy  throws  •.:" 
the  risk  he  had  once  voluntarily  assuij.- 
It  falls  back  where  the  law  first  placed  it, . 
fc  upon  the  master. 

There  Is  rarely  any  such    stlpulatioQ  « 
pressed  In  any  contract  of  employment,  W 
it  is  usually  implied  like  many  otber  s:.;-.- 
latlons.    Nothing  appearing  to  the  contTiTj 
in  such  a  contract  the  servant  is  ondeist'.'-i 
to  agree  to  take  upon  himself  the  risk  of  ii 
Jury  from  dangers  visible  and   appreciat-. 
even  when  Impending  from  known  and  a- 
derstood  defects  in  the  machinery  or  ap.-'j 
ances  furnished  by  the  master.     If  such  d- 
fects  and  dangers  first  appear  after  the  serv- 
ant has  entered  upon  his  work,  and  he  mak-- 
no  complaint  nor  request  to  have  the  def?<;= 
remedied,  he  Is  still  understood  to  accept  u^ 
risk  of  them.     Indeed,  under   such  cirvcz- 
stances,  the  presumption  that  be  has  a«$'.' . 
ed  the  risk  Is  practically  conclusive.    Xev-: 
theless  it  is  competent  for  the  parties  In  tti-.- 
contract  of  employment  to  negative  sue!:  -.i 
tmderstanding,  and  have  It  expressed  ur  a 
derstood  that  the  risk  shall  remain,  with  :!. 
duty,  upon  the  master.    It  is  also  comp'tei; 
for  them  afterwards  to  cancel  such  an  a.:»- 
ment,  actual  or  presumed,  once  made,  3l! 
thereby  let  the  risk  fall  back  upon  the  u^- 
ter.    Indeed,  the  servant  can  himself  tore 
Mate  such  an  Implied  presumed,  or  even  >.'' 
pressed,  agreement  by  giving  notice  to  U' 
master  that  he  will  no  longer  bear  the  r-. 
The  law  does  not  require  the  servant  to  b-^ 
such  a  risk,  1.  e.  a  risk  from  defects,  a  ai- 
ment  longer  than  he  is  willing  to,  wttatc^-': 
may  have  been  his  original  contract.    V^lyn 
the  servant  does  terminate  his  agreement  v 
bear  the  risk,  It  at  once  reverts,  nolois  to- 
lens,  upon  the  master,  whose  breach  of  i>>.''t: 
duty  occasions  the  risk.    Of  course,  howeur, 
after  the  servant  has  once  thus  terminated 
his  agreement  to  bear  the  risk,   he  may  rr 
new  it  and  such  renewal  may  be  Impli-i 
from  circumstances  as  well  as   expressed  a 
words.    If  renewed,  the  risk  is  again  assuiL- 
ed  by  the  servant  until  he  again  terminates 
the  agreement  of  assumption. 

Whether  and  when  such  an  ag;reement  o::^ 
made,  either  by  express  words  or  by  implied' 
tlon.  Is  canceled  oc  terminated,  is  a  questk>i 
of  fact  for  the  Jury.  Such  canceliatloa  -: 
termination,  like  the  agreement  itself,  mt; 
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«  iuferred  from  circumstances  as  well  as 
staMlsbed  by  express  words.  If  It  appear 
rom  auy  competent  evldeuce  that  tlie  agree- 
leut  was  canceled  or  terminated,  tben  the 
isk  for  the  future  by  operation  of  law  falls 
ack  where  the  law  primarily  placed  It,  up- 
n  tlie  master,  and  there  It  remains  until 
iiere  is  shown  a  new  agreement,  or  a  renew- 
1  of  the  original  agr'ecmcnt,  by  the  servant 
0  assume  the  risk.    Wliether  and  when  such 

renewal  or  new  agreement  is  made  is  also 

question  of  fact  for  tiie  Jury. 

Recurring  now  to  the  facts  of  this  case: 
he  plalntltr,  In  substance,  distinctly  notified 
he  defendant  of  the  dangerous  defects  In 
tie  saw,  and  that  he  would  not  continue 
lorkliig  with  it  In  that  defective  condition, 
urely,  the  Jury  could  properly  find  from  this, 
8  they  did,  that  the  plaintiffs  original  agree- 
ment to  assume  the  risk  of  injury  from  that 
efect  was  then  effectually  terminated,  and 
bat  the  defendant  must  have  so  understood, 
be  risk  was  then  upon  the  defendant,  Im- 
osed  upon  him  by  law.  It  was  then  his 
uty  to  guard  against  that  danger.  He  was 
a  control  of  the  sitimtiou.  He  could  remove 
lie  defect  or  stop  the  work.  He  did  neither, 
le  preferred  to  have  the  work  go  on  with 
lie  perilous  defect  still  existing.  The  future 
isk  from  that  defect  was  plainly  upon  him, 
ulcss,  Indeed,  the  plaintiff  agreed  anew  to 
«sume  it.  Whether  the  plaintiff  did  so 
gree  anew  Is  a  question  of  fact,  and  Is  the 
nal,  and  perhaps  pivotal,  question  in  this 
nse. 

Upon  this  question  the  facts  found  are 
tirse:  After  the  termination  of  the  pluin- 
Iff's  original  agreement  to  assume  the  risk, 
be  defendant  promised  to  remove  the  defect 
rom  the  saw  later  that  forenoon,  prcsum- 
illy  at  a  time  more  convenient  for  him,  but 
irected  the  plaintiff  to  return  at  once  to  the 
nw,  and  to  run  it  in  tlie  meantime  as  easily 
nd  carefully  as  he  could  in  Its  defective  con- 
itlon.  The  plaintiff,  making  no  reply  or 
ther  protest,  at  once  went  back  to  work  with 
be  saw  as  directed,  and  was  soon  Injured 
bereby  as  above  stated. 

When  more  than  (me  Inference  of  fact  is 
ensonably  deduclble  from  proven  facts,  the 
ucstion  wlilch  is  the  correct  or  more  rea- 
(innbie  inference  Is  for  the  Jury.  Whether 
r  not  these  facts  show  an  agreement  by  the 
Iiiintlff  to  reassume  the  risk,  which  be  had 
List  before  thrown  back  on '  the  defendant, 
fas  primarily  a  question  for  the  Jury,  which 
bey  have  answered  In  the  negative.  We 
nnnot  render  a  contrary  Judgment  merely 
'ccause  the  facts  seem  to  us  to  show  such 
u  agreement.  The  question  for  us  Is  wheth- 
r  such  an  agreement  is  so  evident  that  no 
ther  conclusion  is  reasonable,  bearing  in 
dlnd  all  the  time  that  12  men  of  affairs  have 
eld  tlie  contrary. 

There  are  published  cases  in  which  It  has 
>een  properly  held  that,  under  the  clrcum- 
tances  of  the  particular  case,  the  return  to 
cork  by  the  servant  after  he  had  notlQed  the 


master  of  the  defects  and  danger  was  con- 
clusive evidence  that  he  reassumed  the  rislc 
There  are  other  published  cases  in  which  it 
has  been  held,  as  matter  of  law,  that  under 
the  circumstances  of  the  particular  case  the 
servant,  though  going  back  to  work  after 
such  notification,  did  not  reassume  the  risk. 
The  reasoning  of  all  those  cases  must  be  con- 
fined to  the  facts  of  each  case,  and  cannot 
control  us  here.  In  this  'case  we  think  there 
are  some  facts  which  preclude  us  from  hold- 
ing either  way  as  a  conclusive  presumption  or 
matter  of  law. 

The  risk  was  not  one  attendant  upon  the 
general  nature  of  the  master's  business  or  the 
ser\'ant's  employment.  It  arose  solely  from 
a  dangerous  defect  In  the  machinery  known  to 
the  master,  and  which  it  was  his  duty  to  in- 
stantly remedy.  The  servant  had  no  special 
department  In  which  he  was  to  exercise  his 
own  Judgment.  The  nature  of  the  business 
and  of  bis  employment  was  such  that  he  was, 
in  a  measure,  subject  to  the  master's  varying 
directions  In  the  varying  exigencies  of  the 
business.  As  such  servant  his  natural  im- 
pulse was  to  obey  such  directions.  He  bad 
done  his  duty  In  notifying  the  master  of  the 
defects  in  the  machinery,  and  of  his  unwill- 
ingness to  bear  the  risk  from  them.  The 
master  made  no  suggestion  of  Increased  com- 
pensation for  such  risk,  nor  of  any  other  in- 
ducement for  the  servant  to  reassume  the  risk. 
There  was  no  parleying  whatever.  He  prom- 
ised to  soon  remedy  the  defects,  but  practi- 
cally told  the  servant  to  go  back  to  work  at 
the  defective  saw  until  he  should  have  time 
to  do  so.  This  might  seem  to  men  of  affairs 
to  savor  as  much  of  an  order  to  be  obeyed 
without  question  as  of  a  proposal  to  be  con- 
sidered or  as  of  an  inquiry  as  to  his  willing- 
ness. The  servant  did  not  question  the  order, 
but  at  once  did  as  he  was  bid. 

Again,  it  might  seem  to  men  of  affairs 
that  under  all  the  circumstances  such  a  di- 
rection by  the  master,  accompanied  by  an 
express  assurance  that  the  defect  would  so(m 
be  remedied,  contained  an  Implied  assurance 
to  the  servant  that  in  the  meantime  he  would 
be  workmg  at  the  master's  risk,  or,  at  least, 
that  the  servant  assumed,  and  was  Justified 
in  assuming,  that,  pending  the  promised  re- 
pairs, the  master  carried  the  risk  of  the  want 
of  repair.  The  defect  was  brought  to  the 
master's  notice.  The  risk  was  thrown  back 
upon  him.  He  acknowledged  the  defect  and 
the  risk.  For  his  own  profit,  be  directed  the 
work  to  go  on  until  he  could  more  conven- 
iently repair.  Might  not  the  servant  reason- 
ably understand  from  this  that  the  master 
chose  to  bear  the  risk  for  a  time,  rather  than 
stop  the  work  at  once?  At  least,  might  not  a 
Jury  reasonably  so  find? 

Under  these  and  all  the  other  circumstan- 
ces of  the  case,  it  does  not  seem  to  us  beyond 
question  that  the  servant's  return  to  the  saw 
and  the  peril  was  In  pursuance  of  an  agree- 
ment or  even  willingness,  to  reassume  the 
risk,  rather  than  In  unwilling,  or  At  le 
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reflecting,  obedldnce  to  on  order  to  return,  or 
with  an  understanding  by  him  that  the  risk 
was  on  the  master.  With  what  mind  lie  re- 
turned was  a  question  tor  the  Jury,  and,  what- 
ever our  own  views,  our  judgment  must  fol- 
low their  verdict. 

Since  every  case  of  this  nature  must  be  de- 
termined upon  its  own  peculiar  facts,  we 
have  abstained  from  quoting  from  decided 
cases.  The  legal  pibpogitions  stated  are  sup- 
ported by  numerous  Judicial  opinions.  Among 
these  may  be  cited  Yarmouth  v.  France,  19 
Q.  B.  Div.  047;  Smith  v.  Balder  [1891]  App. 
Cas.  8:i5;  Hough  v.  Railway  Co.,  100  U.  S. 
213,  26  L.  Ed.  til2;  Fitzgerald  v.  Paper  Ga, 
165  Mass.  155,  26  N.  E.  464;  Mahoney  v. 
Dore,  155  Mass.  ^13,  30  N.  E.  366;  Narra- 
more  v.  Railway  Co.,  87  0.  0.  A.  499,  96  Fed. 
298,  48  L.  R.  A.  68;  Ronx  v.  Lumber  Co.,  85 
Mich.  519;  Carriage  Co.  v.  Potter  (Ind.  App.) 
51  N.  B.  737.  These  last  three  cases  cited 
contain  -many  quotations  from  numerous  oth- 
er opinions.  The  reader  is  also  referred  to 
exhaustive  notes  in  Steel  Co.  v.  Mann,  40  L. 
R.  A.  781  (s.  c.  nil.  Sup.]  48  N.  E.  417); 
O'Maley  v.  Gaslight  Co.,  47  L.  R.  A.  161  (8.  c. 
[Mass.]  32  N.  E.  1119);  and  in  Limberg  v. 
Lumber  Co.,  49  L.  R.  A.  33  (s.  c.  [Cal.]  flO 
Pac.  176). 

It  should  be  borne  In  mind  that  our  rea- 
soning and  statements  in  this  opinion  are  lim- 
ited to  tbe  specific  facts  of  this  case.  A  dif- 
ferent verdict  might  have  required  a  differ- 
ent Judgment.  Even  a  small  variation  in  the 
material  facts  might  require  different  reason- 
ing or  a  different  ooncluslon. 

Our  decision  Is  merely  (1)  that  the  dis- 
puted questions  In  this  case  were  for  the  jury, 
and  (2)  that  upon  these  questions  their  find- 
ings are  not  unmistalcably  wrong. 

Motion  overruled.  Judgment  on  the  ver- 
dict 


MACE  V.  MACE  et  al. 

(Supreme  Judicial  Court  of  Maine.    May  22^ 
1901.) 

WILI/-C0NSTROCTI0N— NATURE    OF    BSTATB 
DEVISED— RESIDUARY  CLAUSE. 

1.  A  testator  made  the  foUowing  devise:  "I 
Blve.  devixe.  and  bequeath  to  my  beloved  wife, 
M.  M.,  so  luoK  as  she  is  my  widow,  and  my  son, 
G.  H.  M.,  who  is  to  live  on  said  homestead,  my 
homestead  sitiinted  in  A.,  with  the  buildings 
thercK>n.  containing  about  eiglity  aci'cs;  also  all 
my  furminK  tools  and  utensils,  carts,  carriages, 
sleds,  sleiKlis.  farm  stock,  horses.  hnmp»ReB,  car- 
riage and  sleiub  robes,  household  furniture,  and 
household  goods;    also  one  thousand  dollars." 

Held,  that  the  devisees  named  toolt  the  tes- 
tator's entire  interest  In  the  homestead,  the 
widow  an  estate  for  life  In  the  whole  homestead 
determinable  upon  her  remarrying,  and  the  son 
the  remainder,  and  that  they  each  took  an  al^ 
solute  title  to  one-half  of  the  personal  property. 

2.  The  residuary  clause  was  as  follows:  "I 
give  snd  hMjueath  to  my  daughters  H.  C.  R. 
and  M.  S.,  equally,  whatever  there  may  be  at 
my  death,  of  whatever  kind,  that  may  be  fonnd 
and  disposed  of  by  my  executor  hereinafter 
named,  the  residue,  remainder,  not  otherwise 
disiHMed  of.** 


HM,  that  this  clause  is  not  void  for  nocer- 

talnty,  but  that  the  testator's  intention  is  p^aix 

ly  expressed  to  give  to  his  daoghterB  tberri: 

named  the  residue  and  remainder  at  his  escae. 

(Official.) 

Report  from  supreme  judicial  ccmrt,  Han- 
cock county,  in  etiulty. 

BUI  of  Interpleader  by  Albert  E.  Mace,  u 
executor  of  tbe  will  of  Isaac  Mace,  agaiiia 
George  H.  Mace  and  others,  to  oonatnie  the 
will.    Case  reported,  and  decree  rendered. 

Argued  before  WISWELL,  C.  J.,  and  EX.. 
ERY,  WUITEH0T7SE,  SAVAGK.  FOGLEB. 
and  POWERS,  JJ. 

A.  W.  King,  for  plainttfl.  H.  S.  Hamlh, 
J.  A.  Peters,  Jr.,  and  F.  C.  BarriU.  for  c^ 

fendarts. 

POWERS,  J.  This  bill  is  brought  to  de- 
termine the  oonstniction  of  tbe  foUowia; 
clauses  of  the  will  of  Isaac  Mace: 

"Thirteenth.  I  give,  devise,  and  beqneat. 
to  my  beloved  wife,  Melinda  Mace,  so  lon^  a 
she  is  my  widow,  and  my  son  George  E 
Mace,  who  is  to  live  on  said  homestead,  m; 
homestead  situate  in  Aurora,  with  the  bail 
ings  thereon,  containhig  about  eighty  acres: 
also  all  my  farming  tools  and  utensilSi,  car:, 
carriages,  sleds,  sleighs,  farm  stock,  1xik««. 
harnesses,  carriage  and  sleigh  robes,  hoose- 
hold  furniture,  and  household  goods;  also  ok 
thousand  dollars. 

"Fourteenth.  I  give  and  bequeath  to  ms 
daughters  Helen  C.  Rowe  and  Maria  Stove: 
equally,  whatever  there  may  be  found  ui 
disposed  of  by  my  executor  hereinafter  nax 
ed,  the  residue,  remainder,  not  otherwise  ti 
posed  of." 

In  regard  to  the  devise  of  the  homesteil 
two  theories  are  advanced— First,  that  M^ 
linda  Mace  took  an  estate  during  wldowb<y>i 
and  not  extending  beyond  her  life  in  oae 
half,  and  Geoi^e  H.  Mace  a  fee  simple  a 
the  other  half,  leaving  the  remainder  hi  tk 
first  half  to  pass  to  the  residuary  devisees  ci- 
der the  fourteenth  clause;  and,  second,  tha: 
the  widow  took  a  life  estate,  determina."** 
upon  her  remarrying.  In  the  whole  bomestni 
with  remainder  over  to  George.  The  tatfr- 
tlon  of  the  testator  expressed  by  the  wiC  s 
to  govern. 

In  giving  judicial  construction  to  wills.  tV 
court  seeks  only  to  discover  and  give  eff-: 
to  the  testator's  Intention  as  disclosed  by  tb- 
language  of  the  will  itself,  viewed  in  tt' 
light  of  any  avowed  or  manifest  object  C. 
the  testator.  Page  v.  Marston,  94  Me.  S-t 
47  Atl.  529.  The  whole  will  Is  to  be  esa:;./. 
ed,  and  every  clause  and  word  taken  Ir* 
consideration.  In  the  preceding  clauses  < 
his  will  the  testator  had  made  bequests  to  :<r 
his  heirs.  Including  one  of  $5  to  Geoi^e.  si' 
two  of  1300  each  to  his  daughters  Heleo  C 
Rowe  and  Maria  Stover.  He  had  made  a* 
disposition  of  his  homestead  farm,  and  c 
provision  for  his  widow.  The  only  meatii-: 
made  of  these  is  In  the  thirteenth  clause, 
that  clause  he  devises  tl^e  booaestead  to  b': 
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ivldow  during  widowhood,  and  to  George, 
vho  Is  to  live  upon  It  Tbe  language  used 
acks  technical  precision,  but  we  think  the 
:estator'8  intention  Is  manifest  to  give  Ills 
intire  interest  In  the  farm  to  these  two  dev- 
sees;  to  the  widow  an  estate  for  life  in  the 
^hole  homestead  determinable  upon  her  re- 
narrylng,  and  to  George  the  r^uainder. 
.wQovge  was  to  "live  on  said  homestead,"— 
:be  whole  homestead,  not  on  one-iialf  of  it 
[f  George  took  a  fee  simple  in  one-half  only, 
ihese  words  would  be  unnecessai-y  to  confer 
such  a  right  before,  and  Ineffectual  after,  par- 
tition. They  were  used  by  the  testator,  not 
to  create  an  estate  upon  condition  or  to  glye 
1  right,  but  as  expressive  of  his  understand- 
ing and  intuition,  and  that  Intention  thus 
expressed  In  the  will  must  prevail.  This 
L-oacluslon  is  strengthened  -by  the  fact  that 
to  the  same  devisees  were  given  all  those 
articles  of  personalty  which  would  naturally 
and  properly  go  with  the  homestead,— the  tes- 
tator's farming  tools  and  utensils,  carts,  car- 
riages, sleds,  sleighs,  farm  stock,  harnesses, 
carriage  and  sleigh  robes,  household  furni- 
ture, and  household  goods. 

As  to  the  personal  property  named  in  clause 
13.  Mellnda  Mace  and  George  H.  Mace  each 
took  an  absolute  title  to  one-half.  Such  is 
the  common  meaning  of  the  common  words 
there  employed.  The  paragraphs  relating  to 
the  personalty  are  distinct  and  independent 
Introducing  new  matter,  and  there  is  nothing 
to  show  that  the  qualification  as  to  the  wife's 
interest  In  the  real  estate  was  to  be  carried 
forward  and  applied  to  the  personalty.  The 
word  "also"  has  here  one  of  its  most  ordi- 
nary and  usual  meanings,  that  of  "in  addi- 
tion thereto,"  as  In  Lorlng  v.  Hayes,  86  Me. 
H51,  20  Atl.  1093,  where  a  testator  made  a 
bequest  and  devise  of  real  and  personal  es- 
tate for  life  to  his  wife,  followed,  in  the 
same  clause,  by  a  bequest  of  money  Intro- 
duced by  the  words,  "1  also  give,"  and  it 
was  held  that  the  gift  of  the  money  to  the 
wife  was  absolute. 

It  Is  suggested  by  counsel  for  some  of  the 
respondents  that  the  fourteenth  clause  is 
void  for  uncertainty.  This  view  we  cannot 
adopt  The  title  to  the  personal  property  of 
the  testator  vests  in  the  executor.  He  has 
the  legal  power  to  dispose  of  any  and  ail  of 
such  personal  property,  at  his  discretion, 
with  the  exception  of  articles  specifically  be- 
queathed, not  required  for  the  payment  of 
debts  or  charges  of  admlulstratlon.  It  Is  his 
duty  to  settle  and  wind  up  the  estate,  and 
reduce  the  assets  to  cash,  and  transfer  It  to 
others  In  pursuance  of  the  trust  reposed  In 
him.  Schouler,  Ex'rs.  i  322.  It  is  in  this 
sense  that  the  words  "disposed  of"  are  used 
in  the  phrase,  "found  and  disposed  of  by  my 
executor,"  in  the  fourteenth  clause,  while  the 
same  words  In  the  last  part  of  the  same 
clause  mean  "disposed  of  by  the  testator  in 
his  will."  The  testator's  intention  is  plainly 
expressed  In  this  clause  to  give  to  his  daugh- 
ters Helen  0.  Rowe  and  Maria  Stover  the 


residue  and  remainder  of  his  estate  not  ether- 
wise  disposed  of  by  him  in  his  will  and,  or 
more  properly  Including,  whatever  may  be 
found  and  disposed  of  by  his  executor,  and. 
that  Intention  must  control  and  b«  carried 
into  effect 

The  costs  of  these  proceedings  should  be- 
decreed  a  charge  upon  the  estate  In  contro- 
versy. 

Decree  accordingly. 


STICKNBT    &    BABOOCK    OOAIi    00.    T. 

GOODWIN. 

(Supreme  Judicial  Court  of  Main*.    April  19, 

1801.) 

ATTACHMENT— FRAUDULENT    CONVSnTANCB — 

LEVY— DiaCHAROB— BANKRUPTCY— 

REAL   ACTION. 

1.  An  attachment  of  reol  estate,  made  more 
than  four  months  prior  to  the  time  of  the  filing 
of  a.  petition  In  bankruptcy,  by  or  against  the 
defendant,  is  not  dissolved  by  the  filing  of  sncb 
petition,  and  the  subsequent  proceedings  iu 
bankruptcy. 

2.  Where  a  special  attachment  is  directed  and 
made  of  real  estate,  of  wliich  the  defendant 
once  had  the  legal  title,  Imt  which  in  the  writ 
is  alleged  to  have  been  conveyed  by  bim  prior  to 
the  attaclimcnt,  in  fraud  of  the  plaintiff,  •> 
creditor,  and  where  the  defendant  has,  more 
than  fonr  months  after  the  attachment,  filed  his 
petition  in  bankruptcy,  been  adjudged  a  tiank' 
rupt,  and  received  Ills  discharge,  the  cause  of 
action  being  one  provable  against  liim  in  l>ank- 
ruptcy,  the  plaintiff,  if  in  other  respects  entitled 
to  judgment,  is  entitled  to  a  special  judgment' 
against  the  property  attached  or  claimed  to 
have  been  attached. 

3.  Under  such  circumstances,  the  court  in  the 
original  action  cannot  determine  whether  or  not 
there  was  an  attachment  in  fact,  or  inquire  into 
the  alleged  fraudulent  conveyance.  These  ques- 
tions must  be  sul>sequently  determined  in  proper- 
proceedings,  when  all  the  jiersons  legally  in- 
terested are  before  the  court  as  parties.  Id. 
this  case  the  cotu-t  only  decides  that  the  attach- 
ment, if  one  exists,  has  not  been  dissolved  by 
the  proceedings  in  iMukruptcy,  and  that  the 
plaintiff  is  entitled  to  a  special  judgment  ^ 
against  the  property  claimed  to  have  been  at> 
tached. 

4.  But  the  enforcement  of  the  execution  is- 
sued upon  the  jud'-onent  thus  rendered,  will 
give  the  creditor  a  momentary  seisin  of  the  land' 
levied  upon  sufilcient  to  enable  it  to  maintain' 
a  real  action  for  its  recovery  in  its  own  name. 
Eev.  St.  c.  76,  f  14.  In  such  action,  the  rights 
of  the  parties  interested  can  l>e  determined. 

(Official.) 

Report  trom  supreme  Judicial  court,  Penob- 
scot county. 

Action  by  the  Stiekney  &  Babcock  Coal 
Company  against  Shepard  S.  Goodwin.  Case 
reported,  and  Judgment  for  plaintiff. 

Argued  before  W-ISWEIX,  C.  J.,  and  EM- 
ERY, WHITEIIOUSE,  SAVAGE,  FOGLER, 
and  POWERS,  JJ. 

C.  H.  BarUett,  for  plaintiff.  B.  C.  Addlton- 
and  D.  W.  Nason,  for  defendant 

WISWELIi,  O.  3.  On  May  16,  1899.  the 
plaintiff  commenced  suit  against  the  defend- 
ant upon  a  promissory  note.  In  the  writ 
there  was  a  direction  to  attach^^tiie^jroads- 
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and  «Btate  of  the  defendant,  and  especially 
to  attach  two  parcels  of  real  estate,  particu- 
larly described,  alleged  to  belong  to  the  de- 
fendant, but  to  have  been  conveyed  by  him, 
one  parcel  to  his  wife  and  the  other  to  bis 
son,  by  deeds  dated  October  31,  1898,  In  fraud 
of  the  plaintiff,  a  creditor  at  the  time  of  the 
convey&noes.  Upon  the  same  day  an  attach- 
ment was  made  of  all  the  defendant's  real 
estate  and  interest  In  real  estate  in  Penob- 
scot county,  and  at  the  same  time  a  special 
attachment  was  made,  as  directed,  of  the  two 
parcels  described  in  the  writ,  and  alleged  to 
have  been  fraudulently  conveyed. 

The  defendant  filed  his  voluntary  petition 
In  bankruptcy  In  the  clerk's  office  of  the 
United  States  district  court  in  this  district  on 
September  23,  1899,  and  was  duly  adjudged 
a  bankrupt,  and  subsequently  received  his  dis- 
charge In  accordance  with  the  provisions  of 
the  bankruptcy  act  of  1898. 

It  is,  of  course,  conceded  that  the  cause 
of  action  sued  was  provable  against  the  de- 
fendant In  bankruptcy,  and  that  consequent- 
ly the  defendant's  discharge  Is  a  bar  to  this 
action  against  him.  But  the  plaintltf  does 
not  seek  for  a  Judgment  against  the  defend- 
ant It  asks  for  a  special  Judgment  against 
the  property  attached,  or  claimed  to  have 
been  attached,  upon  the  original  vrrit  We 
see  no  reason  why  the  plaintiff  is  not  entitled 
to  such  Judgment. 

By  section  67,  subd.  f,  Bankr.  Act  1898, 
"all  levies,  Judgments,  attachments,  or  other 
Hens',  obtained  through  legal  proceedings, 
against  a  person  who  is  insolvent,  at  any 
time  within  four  months  prior .  to  the  filing 
of  a  petition  in  bankruptcy  against  him  shall 
be  deemed  null  and  void  In  case  he  is  ad- 
judged a  bankrupt,  and  the  property  affected 
by  the  levy.  Judgment,  attachment,  or  other 
lien  shall  be  deemed  wholly  discharged  and 
released  from  the  same,  and  shall  pass  to  the 
trustee  as  a  part  of  the  estate  of  the  bank- 
rupt" This  section  applies  to  a  case  where 
a  voluntary  petition  Is  filed  by  the  bankrupt 
as  well  as  to  a  case  where  the  petition  Is 
filed  against  him.  Jones  T.  Stevens,  94  Me. 
582,  48  Atl.  170.     ' 

But  this  attachment  was  not  made  within 
four  months  prior  to  the  time  of  the  filing 
of  the  petition  in  bankruptcy.  It  was  made 
several  days  more  than  four  months  prior 
to  the  filing  of  the  petition.  The  language 
of  the  act  above  quoted,  to  the  effect  that 
all  attachments  made  within  four  months 
prior  to  the  filing  of  tlie  petition  in  bankrupt- 
cy shall  be  dissolved.  Is  equivalent  to  an  ex- 
press provision  for  the  preservation  of  at- 
tachments made  more  than  tlint  time  before 
the  filing  of  the  petition,  as  decided  by  this 
court  in  considering  a  similar  provision  of 
the  bankruptcy  act  of  1867,  In  Leighton  T. 
Kelsey,  57  Me.  85. 

The  attachment  not  being  dissolved  by  the 
bankruptcy  proceedings,  if  the  plalntlfl  could 
not  have  a  Judgment  against  the  property 
claimed  to  have  been  attached  it  would  be 


entirely  without  remedy,  altbongb,  as  w 
hare  seen,  the  attachmoit  was  not  dissolve, 
and  although  the  property  attached,  erres  'i 
fraudulently  conveyed  more  than  four  monii 
prior  to  the  filing  of  the  petition,  ivould  dvi 
pass  to  the  defendant's  trustee  in  bsjit- 
mptcy. 

That,  under  such  circnmstances,  a  plaiaTi; 
might  have  Judgment  and  execution  agalLs 
the  property  attached  was  twice  decided  ^. 
this  court  while  the  bankruptcy  act  of  Vy" 
was  In  force.  Bowman  v.  Uardins.  56  lit 
559;  Leighton  v.  Kelsey,  supra.  There  a 
nothing  in  the  present  act  wtalcli  would  css». 
a  different  conclusion. 

It  M  argued  that  the  plaintiff  shonld  or. 
have  Judgment  against  the  property  dain.- : 
to  have  been  attached,  it  being  conceded  ihji 
the  plaintiff  obtained  by  the  attaclunent  a, 
lien  upon  any  real  estate  except  the  two  par- 
cels especially  attached,  because  the  rec-:. 
owners  of  these  parcels  are  not  pan;es  u 
I  this  proceeding,  and  have  had  no  opportoai^ 
to  make  their  defense,  and  that  under  t> 
constitution  of  this  state  these  record  oai 
ers  should  have  an  opportunity  to  def«-: 
and  should  have  a  right  to  a  trial  by  jcrr 
But  it  Is  not  necessary  that  they  shonld  >. 
parties  to  this  suit,  or  should  have  ai:  ct- 
portunlty  to  make  any  defense  before  ;u!j- 
ment  In  this  suit  is  ordered,  because  we  cie- 
not  at  this  time,  upon  the  plaintilTs  met. : 
for  a  Judgment  against  the  property,  pa-* 
upon  the  question  of  the  alleged  frandulti:: 
conveyance,  or  determine  whether  the  plib- 
tiff  has  an  attachment  in  fact. 

These  questions  must  be  subsequently  li- 
Jndlcated  in  other  proceedings,  when  the  r?:- 
ord  owners  will  have  ample  opportunity  tii 
contest  the  claim  of  the  plaintiff  that  i" 
property  was  conveyed  by  tlie  defendant  k 
fraud  of  bis  creditors.  We  do  not  decide  i: 
this  time  that  the  property  formerly  owDcd 
by  the  defendant  was  conveyed  by  him  a 
fraud  of  his  creditors.  That  involves  a  qto- 
tion  of  fact  to  be  subsequently  decided  vitn 
all  persons  Interested  are  parties,  bat  ccl; 
that  the  plaintiff  has  an  attachment  if  ^t 
real  estate  was  in  fact  the  property  of  'it 
defendant  so  far  as  creditors  are  concfni<«! 
at  the  time  of  the  attachment  and  that  .^j-i 
attachment  if  one  exists  in  fact  has  not  bea 
dissolved  by  the  proceedings  in  bantrapt'.T 
The  Judgment  followed  by  the  enforceiwrt 
of  an  execution  issued  theretwi,  only  i«t 
mits  the  plaintiff  to  proceed  further,  sii 
have  the  question  as  to  the  alleged  fraoi} 
lent  conveyances  determined  later  in  propf: 
proceedings. 

By  Rev.  St.  c.  76,  !  14:  "A  levy  maj  > 
made  on  land  fraudulently  conveyed  by  i 
debtor.  •  •  •  In  such  case,  the  tenant  fc 
possession  shall  not  he  ousted,  but  the  offi.'ff 
shall  deliver  to  the  creditor  a  momenarT 
sel7:in  sufilclent  to  enable  him  to  maintain  n 
action  for  its  recovery  in  his  own  nan:?.' 
And  by  Rev.  St  a  81,  {  66,  all  real  estst« 
liable  to  be  tiau  takeir  om  execution  may  !» 
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ttncbed  on  mesne  proceBS.  If  a  conveyance 
3  fraudulent  and  void  as  to  creditors,  the 
lUe  is  regarded  as  remaining  in  the  fraudu- 
mt  grantor,  and  the  Judgment  creditor  by  a 
ivy  acquires  such  seisin  as  enables  him  to 
oaintaln  a  real  action  against  the  fraudulent 
rantee.  Marston  t.  Marston,  54  Me.  476. 
Here  the  legal  title  of  the  property  attacb- 
d  was  once  in  the  debtor.  If  the  convey- 
zices,  or  either  of  them,  were  fraudulent  as 

0  this  creditor,  the  plaintiff  has  by  its  at- 
nchment  acquired  a  Hen  wtUch  may  be  per- 
ected  by  enforcement  of  the  execution  issued 
n  this  Judgment,  but  before  the  tenants  can 
e  ousted  the  question  must  be  determined  in 
roper  proceedings. 

The  plaintiff  is  therefore  entitled  to  Judg- 
lent  against  the  property  claimed  to  have 
een  attached  in  the  original  writ.    The  case 

1  remanded  to  nisi  prius  for  a  determination 
f  the  amount  for  which  the  plaintiff  is  enti- 
led to  such  Judgment. 

So  ordered. 


(RADBURT  r.  INHABITANTS  OF  CITT  OF 

LEWISTON. 

Sapreme  Jodidal  Court  of   Maine.    April   1, 

1901.) 

STREETS— DEFBCTS-NOTICB    TO   CITY. 

1.  The  defendant  city,  in  coastmcting  an  iron 
ridge,  placed  iron  plates  at  interTBlB  trana- 
ei-sely  across  the  ijridge  to  provide  for  the 
xpansion  and  contractioD  of  the  iron  of  which 
le  bridge  was  constructed.  To  provide  for  the 
lying  of  the  tracks  of  a  street  railway  along 
le  bridge,  the  plates,  before  being  placed  in  po- 
ition,  were  cut  into  sections,  and  were  thus  laid 
cross  the  bridge.  When  first  placed  in  position 
tte  plates  lay  flat  upon  the  floor  of  the  bridge, 
nd  were  not  obstacles  to  public  travel.  Sub- 
aquently  the  travel  upon  the  bridge  caused  the 
nds  or  corners  of  some  of  the  sections  of  the 
lates,  where  they  had  been  cut  in  twain,  to 
iim  or  roll  up  to  a  height  of  two  or  two  and 

half  inches. 

The  felloe  of  one  of  the  wheels  of  the  piain- 
iff's  carriage  caught  under  a  turned  up  end  of 
ne  of  the  sections  of  plate,  iij  which  he  was 
irown  from  his  carriage,  sustaining  injuries 
or  which  he  claims  damages  of  the  defendant 
ity. 

Held,  that  the  knowledge  which  the  city 
ad  of  the  condition  and  position  of  the  sections 
t  plates  as  originally  laid  was  not  actual  no- 
Ice  of  the  identical  defect  wliich  caused  the 
laintiS's  injuries,  but  was  notice  only  of  a 
ause  which  might  produce  a  defect. 

2.  Upon  an  examination  of  all  the  evidence 
eporteid,  the  court  is  of  the  opinion  that  a  jury 
onid  not  reasonably  infer  a  statutory  24  hours' 
otice  to  the  defendant  city  of  the  defect  al- 
;ged. 

(OffidaL) 

Report  from  supreme  Judicial  court,  An- 
roscoggln  county. 

Action  by  Russell  S.  Bradbury  against  the 
ibabltants  of  the  city  of  Lewiston.  Case 
?ported.     Plaintiff  nonsuit. 

Argued  before  WISWELL,  C.  J.,  and  BM- 
}RY,  WHITBHOUSB,  STROUT,  and  FOO- 
,ER,  JJ. 

Geo.  C.  Wing,  for  plaintiff.    J.  L.  Beade, 
!lty  Sol.,  for  defendant. 
49  A.-06 


FOOLER,  J.  This  is  an  action  on  the 
case  to  recover  damages  for  personal  Inju- 
ries and  damages  to  Ids  wagon  and  harness, 
which  the  plaintiff  alleges  that  be  sustained 
on  the  12th  day  of  May,  1899,  by  reason  of 
a  defect  in  the  bridge  spanning  the  Andros- 
coggin river,  connecting  the  cities  of  Lewis- 
ton  and  Auburn,  on  that  portion  of  the  bridge 
which  Is  within  the  limits  of  the  city  of  Lew- 
iston, and  which  that  city  is  botmd  by  law  to 
maintain  and  keep  in  repair. 

The  defect  complained  of  is  that  "a  plate 
which  formed  a  part  of  the  construction  of 
the  bridge  was  turned  up  or  rolled  up  at  the 
end  In  such  a  position  that  a  wheel  on  the 
floor  of  the  bridge,  crossing  the  bridge  diag- 
onally, would  be  caught  under  the  plate." 

The  declaration  alleges  that  on  the  day 
above  named,  as  the  plaintiff  was  riding  over 
said  bridge,  the  felloe  of  one  of  the  wheels 
of  his  wagon  caught  under  the  end  of  a 
plate  so  as  aforesaid  turned  up,  which  stop- 
ped the  progress  of  his  team  so  suddenly  that 
he  was  violently  thrown  from  his  wagon,  and 
sustained  injuries  for  which  he  claims  to  re- 
cover damages. 

The  case  comes  here  upon  a  report  of  the 
evidence  bearing  upon  the  question  whether 
the  municipal  officers  or  road  commissioners 
of  the  defendant  city  bad  24  hours'  actual 
notice  of  the  defect  or  want  of  repair,  and 
upon  the  stipulation  following,  to  wit: 

"If  the  law  court  is  of  the  opinion  that  up- 
on this  evidence  a  Jury  could  reasonably  infer 
a  statutory  twenty-four  hours'  notice  to  the 
city  of  Lewiston,  the  action  Is  to  stand  for 
trial;   otherwise,  the  plaintiff  to  be  nonsuit." 

The  report  shows  that  when  the  bridge  In 
question  was  built.  In  1S97,  certain  lr<Hi 
plates,  each  eleven  Inches  wide  and  alwut  five- 
eighths  of  an  inch  thick,  were  prepared  to  ba 
placed  at  intervals,  and  secured  upon  one 
side,  across  the  entire  width  of  the  bridg<». 
to  provide  for  the  expansion  and  contraction 
of  the  Iron  ot  whicb  the  bridge  was  con- 
structed. 

When  tbe  plans  for  the  bridge  were  pre- 
pared It  was  not  contemplated  that  the 
bridge  would  be  used  for  street-railway  pur* 
poses,  and  it  was  Intended  that  the  plates 
should  extend  across  the  bridge  unbroken, 
and  not  in  sections.  ^ 

Subsequently,  and  before  tbe  Iron  plates 
referred  to  were  laid,  double  tracks  of  street 
railway  were  laid  over  and  along  the  bridge. 
In  laying  tbe  railway  tracks  It  was  found 
necessary  to  cut  each  of  tbe  said  iron  plates 
transversely  upon  each  side  of  each  railway 
track.  It  was  soon  found  that  by  the  use  of 
the  bridge  the  ends,  or  corners  of  the  ends, 
of  the  plates  where  they  had  been  cut  were 
liable  to  turn  or  roll  up  so  as  to  Interfere 
with  public  travel. 

It  was  under  one  of  tbe  tumed-up  ends  of 
one  of  the  plates  so  cut  that  the  felloe  of  the 
plaintiff's  wheel  caught,  causing  him  to  be 
thrown  from  his  wagon.  It  is  contended  In 
behalf  of  the  plaintiff  that,  by  reason  of  tbe 
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eattlng^  of  tbe  plntes,  a«  way  thereby  Was 
def^tive  in  that  respect,  anS  so  remainefl 
defective  until  thM  accident  occurred,  mi& 
that  as  such  cutting  was  done  by  the  dty, 
<jt  at  least  under  Its  direction,  the  city  had 
actual  notice  of  the  defectlre  condition  cans' 
ed  thereby.  In  other  words,-  to  uae  tbe  lan- 
guage of  the  piaintifT's  counsel,  "that  tbe  de- 
fect was  original,  and  was  made  by  the  city 
Itself  in  deforming  and  mutilating  thes<» 
plates,  so  that  they  became  at  once  defee- 

tlTfc" 

We  do  not  thinlt  that  such  position  is  ten- 
able. It  Is  not  claimed  that  the  plates  were 
dangerous  to  tmvel,  so  long  as  they  lay  flat 
upon  tie  floor  of  the  bridge,  as  they  w«re 
when  laid.  The  defect  occurred  wTiefl  tbe 
plates  turned  up,  and  so  became  an  obstdde  to 
travel.  If  the  plates  were  so  laid  as  to  be 
likely  to  produce  a  defect,  notice  of  that  fact 
would  not  be  notice  of  the  ld(A)tlcal  defect 
which  produced  the  injury  to  the  plaintlCP. 

In  Pendleton  v.  Northport,  80  Mie.  088,  16 
Atl.  258,  the  {tlalntirs  horsie  was  inJW-ed 
whil^  he  wtts  attempting  to  crofttf  a'  ctt1>«t«d' 
culvert  which  had  l>ecome  out  of  re{<a!r  tioth 
an  orerflowing  cansed  by  unusually  heaivy 
rains.  It  was  established  at  tbe  trfal  thdt 
the  cnlvert,  in  its  oilginal  constmictioni  WW 
not  of  sufficient  slab  to  readily  vent  at  all 
times  the  quantity  of  water  seeking  its  w*y 
through  It  The  plaintiff  contended  13i«lt 
knowledge  on  the  part  of  the  town  of  the 
original  construction  of  the  ctilveirt,  rihd  of  it*' 
sosceptlbllities  and  tendencies  for  gettitiif  Out 
of  repair  in  case  of  a  heavy  rainfall,  wfet* 
actual  notice  of  the  defecft  produced  by  mcb 
causes,  and  that  the  under<-8l8«d  culvert  was 
the  proximate  and  responsible  cenise  of  tb» 
acddent. 

The  court  overruled  this  cont^nUon,  skyitag^ 
"We  do  not  believe  that  the  law  Imposes  up- 
on towns  such  an  enlarged  liability  as  that 
constrnctlon  would  require  of  them."  11  18 
further  laid  down  in  that  (Sastf  that  "notice 
of  the  cause  of  the  defect,  or  of  some  con- 
ditions which  in  some  contlngtettcy  might 
cause  or  create  a  defect.  Is  not  sufflcleni^'; 
and,  further,  "the  defect  was  the  brokeUt  ana 
not  the  unbroken,  culvert,— the  culvert  as  it 
was  after,  and  not  before,  the  deluge  of 
rain."  See  cases  there  cited,  and  also  Gurney 
V.  InhalJttants  of  Roekport,  93  Me.  360,  45 
Atl.  310;  LIttlefleld  v.  Inhabitants  of  Web- 
ster, 90  Me.  218,  38  Ail.  141. 

Applying  the  rule  thus  laid  down.  It  IS 
manifest  that  the  defendant  city  did  not,  by 
reason  of  Its  knowledge  of  the  constmetion 
of  the  bridge,  have  actual  knowledge  of  the 
Identical  defect  ^^Ich  cansed  the  plaitttirf*s 
injury. 

It  may  be  true  that  the  rOad  c0mmls9h>net 
may  have  known  that  the  platte  were  liablfe 
to  become  bent,  and  thus  defective,  and  have 
been  negligent  relative  thereto;  but  as  tiie 
court  say  In  Hurley  v.  Inhabitants  of  Bow- 
dolnham,  88  Me.  293,  34  Atl.  72:  "Evidence 
that  a  highway  surveyor  negligently  iiantt- 


^hMd  a'  gbneittl  compIftUit-  •-  •  •  has  ix 
tt!nden<T  tn  prove-  thitt  he  bad  notice  of  > 
pfcrtlWlar  deffect  "^  «■  •  Bnt  proof  ^ 
ge<m  Inbttmtion  is  not  pVoof  of  actual  u- 
tiCe.'"  lb  the  same  ^ect  is'UtUefleld  V.  hi- 
habitontb  of  Websteis  supra. 

Nor  ai<fe  we  sdtlsfled  from-ttie  evidence  re- 
ported'that  the  city  in  any  way  bad  24  hoan 
actual  notice  of  the  identical  defect  compl^j:- 
ed  of.  A  Witness  testifies  that  on  May  lOit 
a'  whefel  of  his-  Wngoti  Was  caught  by  tbe  i^ 
turned  end' of  another  plate,  and  that  he  i»- 
tifled  the  Btireet  cM&missioner  of  this  defec 
about  aoott  ot  May  llth^  bnt  did  not  gin 
notice  of  atjy  otiferdMective  platb.  Tlie  mi 
commissioner  testifies  that  sMtdl'  notice  m 
glv«n  Uinl  by  B«id  Witness  at  abottt  4  o'dock 
ih  the  aftet^oon  of  the  lltb,  and  that  li! 
ittWedlately  went  tb  the  place  ctomplained  tf 
and  made  necessary  repaira,  but  that  he  ti 
not'eamliie  am  plate  WWt<h  caused  tbe  pbi» 
tiff's  injury.  As  tbe  pUtlntlff'B  accident  » 
curred  in  the  forenoon  of  May  X&h,  the  k- 
tlce.  If  it  had  beefl  Of  the  Identical  delfn 
which  caused  the  accident  to  the  plajntl. 
whether  Itwas-giveB  at  neon  or  at  4  o'doet 
In  tlie  afternoon)'  would  not  have  been  °4 
hours'  notice  before  the  plalntHTs  accident  «• 
ciirred; 

We  are  therefore  of  the  opinion  that  iqxk 
the  evidence  reported,  a  Jury  could  not  ra- 
sonaUy-  infer  a  atatHtoty  34  hoars'  notioe  « 
th«clty  oTLewistonj  and^thtft,  lb  aecordnt 
■mVf  the  Btltiuiation,  a  nouralt  ittuat  be  c^ 
dered^ 

Plaintiff  nonsolt 


AWAMS-Vi  GITJ  OF  WATERVII.tB. 

(Bupreme  J'udldal  Gonrt  <tt.  Maine.    April  K 
IMl.) 

TOWNS— HDNICIPAL  DBBTS-BVIDBKCS-OOK- 
SttVCrtttNAL  LAW. 
In  ata  action  afrSritut  a  manidpalitT  to  i^ 
ODVer  for  setTicev'perfontied,  ^n^iere  the  aafK; 
medt  of  tbe  plaiiitiff  by  proper  aatboritt-  sni 
his  performance  of  the  services  are  adm.tt»i 
and  where  the  deffenbe  set  op  is  that  the  r~ 
could  not  create  thia  liability  under  the  oosfo- 
tntiofn  of  this-  state,  because  of  tbe  feet  ci: 
its'  debts-  and  liabllltiea  ita  the  aggregate  i. 
ready  exceeded  6  per  centnm  of  tfae  last  ngu- 
iar  valuation  of  the  cityt  exdnSive  of  temponn 
loans  to  be  paid  oat  of  money  ralaed  by  ui'- 
tion  during  the  year  in  which  they  weiie  mi!r 
tfae  burden  of  proving  this  fbct  is  apon  tiie  cf- 
feodant. 

U  eld,  that  tbe  evidence  in  this  case  did  tei 
show  this  to  be  the  fact,  and  that  conseqnt-s: ' 
a  verdict  for  the  plaintiff  was  properly  orders. 
(Dfflblai.') 

Exceptions  from  simtreme  Judicial  ooc. 
Kennebec  cotmty. 

Action  by  (jfeorge  O.  Adams  agatnat  ix 
oity  of  Watervllle,  Verdict  directed  for  pl»^ 
tiff,  and  defendant  exc^bSk  £xc^tk>n8  oTa- 
niled. 

Argued    before    WISWELL,    C.    J.,    iE 

wwrt'Bfiofrsft,  Sfttotrt,  aa^agk  Kh> 

LER,  and  POWERS,  JJ.  309lc 


Me.) 
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S.  S.  &  F.  B.  Brown,  for  plaintiff.  IX  P. 
Foster,  City  Sol.,  for  defendant. 

WISWELL,  O.  .T.  Action  of  aasumpsft.  np- 
on  an  account  annexed  to  the  writ  wherein 
the  plaintitr  sues  to  recover  a  balance  doe 
blm  for  services  performed  by  him  as  an  arcfal- 
teet  in  drawing  and  submitting  plans  for  a 
proposed  city  ball,  and  tor  some  other  serv 
ices  In  connection  therewith.  At  the  trial, 
after  the  evidence  upon  both  sides  was  closed, 
the  court  ordered  a  verdict  for  the  plaintiff. 
The  case  conies  here  upon  the  defendant's  ex- 
ception to  this  mllng. 

It  was  not  questioned  that  the  plaintiff  waa 
duly  employed,  in  behalf  of  the  city  by  com* 
petent  authority,  or  that  he  performed  the' 
services  sned  for,  and  no  question  was  raised 
as  to  the  amount  of  his  bill  for  such  services. 
The  only  ground  at  defense  la  that;  st  the 
time  this  liability  of  the  defendant  waa  cre- 
ated by  the  employment  erf  the  plaintiff,  or 
by  his  performance  of  the  services,  the  in-r 
debtednesa  of  the  dty  of  WaterrtUe  wm  al- 
ready in  excess  of  the  5  per  centom  of  the 
city's  valnatioD  limited  by  the  constltutioital. 
amendment. 

It  is  mineeessary  to  consider  whetiier  or' 
not,  if  the  liability  created  by  the  phiintiff's 
employment  and  performance  was  to  be  paid 
for  as  8«H>n  as  the  serrlces  were  pectormed, 
and  was  thus  a  cash  transaction,  it  would 
come  within  the  Inhibition  of  the  provision 
of  the  constitution,  because  the  case  does  not 
show  that  this  liability,  In  the  aggregate  with, 
previous  debts  or  liabilities,  exceeded  5  per 
centum  of  the  last  regular  valuation  of  the 
city.  The  burden  of  proving  that  this  was 
the  case,  and  tiiat,  therefore,  the  municipality 
could  not  create  this  liability,  was  clearly 
upon  the  defetidant,  as  was  decided  by  this 
court  In  liOveJoy  v.  Inhabitants  of  Poxcroft  | 
91  Me.  367,  40  Atl.  141.  This  def^ise  having 
been  set  up  by  the  defendant,  it  was  incum- 
bent upon  the  defendant  to  prove  by  compe- 
tent testimony  that  tbe  city  conld  not  create' 
this  liability  because  of  the  fact  that  its  debts 
or  liabilities,  In  the  aggregate  with  this  lia- 
bility, exclusive  of  debts  or  temporary  loana 
made  In  anticipation  of  the  collection  of  taxes,  1 
and  "to  be  paid  out  of  money  raised  by  tax- 
ation during  the  year  in  which  they  were 
made,"  amounted  to  more  than  6  per  centum 
of  the  last  regular  valuation  of  the  city. 

This  the  defendant  failed  to  prove.  The 
plaintiff  was  employed  on  August  8,  1896.  A 
witness  called  by  the  defendant  testified  that 
the  bonded  Indebtedness  of  the  city  In  August, 
1807,  was  $205,000,  and  that  the  matured  and 
nnpald  coupons  at  that  time  amounted  to 
$5,500.  There  was  no  testimony  that  during 
the  year  1897  the  city  of  WatervlUe  had  any 
other  Indebtedness  or  liability  of  any  kind. 
The  same  witness  testified,  in  answer  to  a 
question,  that  In  August,  1896,  there  were  out- 
standing intorest-bearing  notes  of  the  city 
amounting  to  $74,650,  but  there  was  no  evi- 
dence that  In  1886  tbe  city  bad  any  other 


debt  or  liability  than,  the  amonst  of  tbea» 
outstsndlOK  notes.  The  last  regular  valu«tiao 
of  the-  city  ofi  WatervlUe  prior  to  Angost, 
1886,  was  $4,710,.774,.  5  per  centnm  of  which 
la  «2aa,53S;70.  The  valuotlook  ot.  the  city  tat 
the  year  1887  is  not  skown.  in  tbv  caaa^  So 
far  as  the  case  shows,  thenfwe,  the  city's 
Indebtedneea  in  18B6  did  not  equal  6  per  cen- 
tum of  the  valuation  of  the  dty  for  that  year 
by  a  large  amount  while  the  indebtedness'  of 
1897  did  not  equal  5  per-  ceatua.  of  tlie  valn- 
ation  of  the  preceding  year  by  abont  $30,000. 

If  the  inquiry  in  relation  ta  the  indebted*- 
ness  of  the  dty  for  these  two  different  yeai^ 
instead  of  a*  to  the  ageregate  of  wich  in- 
debtedness at  any  one  time^  was  sieddental, 
still,  so  far  as  tbe  caae-shows,  the  outstanding 
notes  of  the  dty  h^.l^Sfiimay'  hase  been,  for 
money  heirowed  in .  antidpatloB.  of.  the  pay- 
ment of  taxesj  and  to  be  paid,  out  of  tbe 
taxes  collected  in. that  year;  sa  that  in.  that 
respect  the  defendant  dld<  not  satisfy  the  l>ni>- 
dem  of  proof  resting  upen  it  to  show  that 
this  liabUIty,  in  the  sggiiegfUe  wttli  other'  liar 
bilitiea,:  not  including. money  sO' borrowed  for 
temporary  purposes^  was.lnexceaaot  the oon- 
sUtutional  limit.. 

SxcesOoom  oTerraled. 


BOBBBTS  V.  NIIiBSL 

(Supreme  Jodiciai  Court  ot  Maine.    AprH  19, 

1901.) 

BBAL.  Aomon-njaAmHo-vmummaa. 

1.  The  demandant's  dedaratioa  in  a  real  ac- 
tion, after  describing  the  demanded  premises^ 
concluded  as  follows:  "Whereupon  the  plain- 
tiff' ssiys  that  he  tras  lawfully  seised  of  the 
demanded,  pceansesi  with  the  owartenances,  ia 
his  demesne  as  of  fee,  within  twenty  yeans 
last  past,  and  ought  now  to  be  in  quiet  poe- 
session  tbei'vof,  bnt  the  said  defendant  bath 
siiice  nnjustiy  entered  and  holds  the  pUintUT 
out  to  the  damage  of,"  etc.  Upoas  demurrer 
to  this  declaration,  held,  that  the  declaration 
contains  a  sufflciout  allegation  of  a  disseisin. 

2.  As  the  demurrer  was  not  filed  at'  the  first 
term,  the  judgment  for  the  piaintiff  mnst  lie 
final  at.  the  next,  term  alter  this  decision  has 
been  certified  to  tbe  clerk,  unless  at  tbe  term 
when  the  dnunrrer  was  filed  leave  'was  obtain- 
ed to  plead  aaerw. 

(Official.) 

Exceptions  fr<Hn  supreme  judicial  court; 
Somerset  county. 

Action  by  Levi  W.  Boberts  against  Wil- 
liam B.  KUes  to  recover  realty.  Demurrer  to 
declaration  filed  and  overruled,  and  defend- 
ant excepts.    Exceptions  overruled. 

Argued  before  WISWKLIi,  C.  J.,  and  KM- 
ERY,  WHITEHOUSB,  SAVAGE,  and  POW- 
ER8,  JJ. 

W.  H.  risher,  for  plaintiff.  &  J.  &  L.  L. 
Walton,  for  defendant. 

WISWELL,  C.  J.  The  demandant's  decla> 
ration  In  a  real  action,  after  describing  tt» 
demanded  premises,  concluded  as  toltowa: 
"Whereupon  the  plaintiff  says  that  he  waa 
lawfully  seized  of  tbe  demanded  premise^ 
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with  the  appurtenances,  In  bis  demesne  as  of 
fee,  within  twenty  years  last  past,  and  ought 
now  to  be  In  quiet  possession  thereof,  but  the 
said  defendant  hath  since  unjustly  entered 
and  holds  the  plaintiff  out,  to  the  damage 
of,"  etc.  To  this  declaration  the  defendant 
filed  a  general  demurrer,  which  was  orerrul- 
ed  at  nisi  prius,  and  the  defendant  alleged 
exceptions  to  this  ruling. 

In  support  of  his  demurrer  the  defendant 
argued  that  the  declaration  contains  no  suf- 
ficient allegation  of  an  ouster  or  a  disseisin. 
Such  an  allegation  Is,  of  course,  necessary. 
Rev.  St  c  104,  <  2.  Without  It  the  decla- 
ration would  undoubtedly  be  demurrable,  but 
It  Is  not  necessary  that  the  word  "disseised" 
should  be  used.  It  Is  sufficient  If  the  decla- 
ration contains  an  allegation  to  the  effect  that 
before  the  commencement  of  the  action  the 
defendant  had  wrongfully  deprived  the  plain- 
tiff of  the  seisin  of  the  demanded  premises, 
to  which  he  was  entitled. 

Disseisin  is  a  prlvatl<m  of  seisin;  the  act 
of  wrongfully  depriving  a  person  of  the  seisin 
of  land.  1  Bouv.  Law  Diet  p.  484;  1  Rap.  & 
L.  Law  Diet  p.  S88.  Here  the  demandant 
alleged  his  seisin  of  the  demanded  prem- 
ises within  20  years  next  before  the  com- 
mencement of  the  action,  stating  the  estate 
he  claimed  therein;  that  the  defendant  "hath 
since  unjustly  entered  and  holds  the  plaintiff 
out"  The  word  "unjustly,"  in  this  connec- 
tl<»  means  "without  right"  or  "wrongfully." 
This  Is  an  allegation  of  a  disseisin,— a  wrong 
ful  deprivation  of  the  demandant's  seisin. 
The  declaration  is  therefore  sufficient,  and 
the  exceptions  must  be  overruled.  But  as 
the  language  used  by  the  demandant  in  his 
allegation  of  a  disseisin  differs  from  that  com- 
monly used  for  this  purpose,  we  are  not  dis- 
posed to  adjudge  the  exceptions  frivolous, 
and  thus  impose  upon  the  defendant  the  pen- 
alty of  treble  costs,  as  provided  by  Rev.  St 
c  82,  I  23. 

As  this  demurrer  was  not  filed  at  the  first 
term,  the  Judgment  for  the  plaintiff  must  be 
final  at  the  next  term  after  this  decision  has 
been  certified  to  the  clerk,  unless  at  the  term 
when  the  demurrer  was,  filed  leave  was  ob- 
tained to  plead  anew,  as  to  which  the  case 
is  silent 

Exceptions  overruled. 


PT.INT  T.  OOMIiY  et  aL 

<Snpreme  Judicial  Court  of  Maine.    April  16, 
1901.) 

ACTION  AOAINST  NONRESIDENT  —  APPEAR- 
ANCE—EFFECT— AUTHORITY  OF  ATTORNEY- 
SUIT  IN  EQUITY— REMEDY  AT  LAW— CHANGB 
IN  PLEADINO— TERMS. 

1.  A  nonresident  defendant  upon  whom  serv- 
ice has  not  been  made  in  this  state,  by  caus- 
tag  a  general  and  unconditional  appearance  to 
be  made  for  him  by  his  attorney,  submits  him- 
self to  the  jurisdiction  of  the  court  if  the  court 
has  jurisdiction  of  the  snbject-mRttei-,  although, 
independently  of  this  voluntary  action  by  the 


defendant  the  court  might  have  had  oo  Jjri 
diction  over  him.  This  is  as  true  in  causes  j 
equity  as  in  actions  at  law.  I 

2.  In  the  absence  of  anytiiing  to  the  contr^ 
the  presumption  is  that  an  attorney  baa  ti 
right  power,  and  authority  to  make  such  ■ 
ix^arance.  The  court  will  not  require,  in  tit 
tion  to  such  an  appearance  and  an  anive 
signed  by  counsel,  an  answer  personally  sigaa 
by  a  nonresident  defendant,  before  assucJai 
Jurisdiction  over  the  person  of  such  defencua 

S.  A  defendant  who  thus  voluntarily  suboit 
himself  to  the  jurisdiction  of  the  court  mn 
be  held  to  have  done  so  subject  to  the  mt-iiM 
of  procedure  in  this  state,  and  to  all  etatctjij 
provisions  in  relation  to  procedure,  inclad.]^ 
among  other  things,  the  power  of  the  ccisc 
nnder  chapter  217,  Pub.  Laws  1803.  in  u 
equity  proceeding,  to  strike  out  the  pleaJ  cp 
In  equity  and  require  the  parties  to  plenc  ■] 
law  in  the  same  cause,  whenever  it  appeiri 
that  the  remedy  at  lav  is  plain,  adequate,  t:i 
complete,  and  that  the  rights  of  the  parriei 
can  be  fully  determined  and  enforced  by  a  js-j;- 
ment  and  execution  at  law,  and  to  then  tec: 
and  determine  the  case  at  law.  If  a  nonresi- 
dent defendant  has  voluntarily  sabmitted  his- 
self  to  the  jurisdiction  of  the  court  the  prtKM- 
ure  must  in  all  respects  be  the  same  as  if  t]:< 
defendant  was  a  resident  of  the  state. 

4.  The  procedure  provided  by  chapter  T.'. 
Pub.  Laws  1893,  may  be  ordered  by  the  ccc. 
without  any  motion  or  request  therefor  ij  n- 
ther  party,  if  it  appears  to  the  court  during  -> 
progress  of  the  hearing  that  the  condiuci- 
named  in  the  act  exist  Oonsequently,  the  fan 
of  a  written  motion  by  one  of  the  parties  th.: 
such  an  order  be  made  is  immaterial. 

5.  Although  the  act  provides  that  this  ori  • 
may  be  made  "upon  reasonable  terms."  tx- 
does  not  make  It  obligatory  upon  the  co-or:  :. 
impose  terms.  Any  terms  might  be  nnrei.".:- 
able  in  a  particular  case.  The  matter  of  inii>'- 
Ing  terms  is  left  to  the  discretion  of  the  <->'' 

6.  The  sitting  justice  did  not  use  the  lanfn:  -'- 
of  the  statute  In  his  order,  but  caused  this  t  .- 
try  to  be  made  upon  the  docket:  "Motion  '. 
convert  cause  into  an  action  at  la-w  grants' 
Held,  that  it  must  be  assumed  that,  before  t-' 
justice  made  the  order  to  convert  the  a- 
in  equity  into  an  action  at  law,  it  was  n 
to  appear  to  him  that  the  remedy  at  law  ?  - 
plain,  adequate,  and  complete,  and  that  °: 
rights  of  the  parties  could  I>e  fully  deteno::  . 
and  enforced  by  a  judgment  and  execution  -: 
law;  and  that  although  the  court  in  terms ' 
not  order  that  the  pleadings  in  equity  be  strl-- 
en  out,  and  that  the  partii<s  should  p'.eii  v 
law  in  the  same  cause,  this  was  the  prtH.-« 
effect  of  the  order  to  convert  the  can>*  .: 
equity  Into  an  action  at  law,  and  wa^,  ia  s"- 
stance  and  effect  what  was  authorized  bj  i» 
statute. 

(Official.) 

Exceptions  from  supreme  judicial  coirt 
Cumberland  county. 

Suit  by  Lucy  M.  Flint  against  Robert  Gcn- 
ly  and  others.  The  bill  asserts  a  lien  on  cvr- 
tain  mortgages  and  pledges  of  real  estate  v.'. 
personalty.  After  several  hearings,  plaiatT 
moved  to  convert  the  case  Into  an  actioc  ti 
law.  Motion  granted,  and  defendants  excef. 
Exceptions  overruled. 

Argued  before  WISWELL,  C.  J.,  and  EM- 
ERY, WHITEHOUSB,  STRODT,  and  FO^i• 
LER,  JJ. 

Edward  Woodman  and  Robert  T.  Wtia- 
house,  for  plaintiff.  X  W.  Symonds.  D.  W. 
Snow,  O.  S.  Cook,  C.  L.  Hutchinson,  ts- 
W.  P.  Perkins,  tot  defendanta.   r 
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WISWBLL,  C.  J.  The  plaintiff  commenced 
a  bill  In  equity  against  three  defendants,  one 
a  resident  of  the  state,  the  other  two  nonresi- 
dents, which  was  duly  entered  and  filed  In 
the  office  of  the  clerk  of  this  court  for  Cum- 
berland county,  on  July  7,  1S99.  Therenpon 
a  subpoena  Issued  against  the  resident  defend- 
ant, who  subsequently  entered  his  appear- 
ance, and  an  order  Issued  as  to  the  nonresi- 
dent defendants  to  appear  and  answer  within 
one  month  from  the  first  Tuesday  of  August, 
1899.  There  was  no  service  of  this  order  in 
this  state,  but  upon  November  8,  1899,  coun- 
sel for  the  nonresident  defendants  entered  up- 
on the  docket  a  general  and  uucouditlonal  ap- 
pearance In  the  manner  provided  by  chancery 
rule  8,  and  on  January  23,  1900,  the  Joint  an- 
swer of  these  nonresident  defendants  was  fil- 
ed, signed  In  their  names  by  their  solldtors. 

Prior  to  this,  on  July  7,  1899,  a  preliminary 
Injunction  had  been  issued  against  the  resi- 
dent defendant,  without  a  hearing,  but  upon 
the  filing  of  the  statutory  bond.  Later,  he 
filed  a  motion  to  dissolve  this  injunction,  up- 
on which  motion  a  hearhig  was  had,  but  be- 
fore a  decision  had  been  rendered,  on  Janu- 
ary 24,  1900,  the  platntifi!  moved  to  discon- 
tinue as  to  the  resident  defendant,  and  three 
days  later  this  motion  was  granted,  with  costs 
for  him.  On  January  24,  1900,  the  plaintiff 
also  filed  this  motion:  "Now  comes  the  plaln- 
tllT  In  the  above-entitled  cause,  and  shows 
unto  your  honors  that  the  matter  in  contro- 
versy may  be  adequately  and  completely  de- 
termined in  a  suit  at  law,  and  that  the  Issues 
presented  may  be  more  conveniently  describ- 
ed according  to  the  course  of  the  common  law 
than  in  equity.  Wherefore  she  prays  leave 
of  the  court  to  convert  her  said  action  Into  an 
action  at  law,  upon  such  reasonable  terms  as 
the  court  may  be  pleased  to  order,"  etc.  The 
docket  shows  this  entry  under  date  of  Jan- 
uary 27,  1000:  "Motion  to  convert  cause  into 
an  action  at  law  granted." 

To  this  order  the  defendants  took  exception, 
and,  without  anything  further  being  done  In 
the  case,  entered  the  same  at  the  next  law 
court.  It  might  be  questioned  as  to  whetlier 
this  bill  of  exceptions  was  not  prematurely 
brought  forward,  as  the  exception  was  to  an 
interlocutory  order,  and  perhaps  should  not 
have  been  entered  until  the  completion  of  the 
case,  when  it  might  have  become  unnecessary 
to  prosecute  the  exceptions.  Eev.  St.  c.  77,  §g 
22,  25;  Association  v.  Hamilton,  80  Me.  99, 
13  Atl.  134.  But,  as  the  procedure  under  the 
act  of  1803  is  somewhat  anomalous,  and  as 
there  has  already  been  considerable  delay  in 
the  case,  we  think  it  more  in  the  interests 
of  Justice  that  the  questions  involved  should 
now  be  determined,  which  course  is  not  with- 
out precedent  in  this  state,  even  if  It  were 
dear  that  the  exceptions  were  prematurely 
brought  forward.  Stevens  v.  Shaw,  77  Me. 
500,  1  Atl.  743. 

It  is  argued  that  this  court  had  no  Jurisdic- 
tion over  the  nonresident  defendants;  that  no 
service  of  the  bill  was  ever  made  upon  them 


in  Maine,  and  no  fact  set  up  in  the  bill  which 
would  subject  them  to  the  Jurisdiction  of  this 
court,  except  the  alleged  fact  that  their  co- 
defendant  had  in  his  possession  certain  prop- 
erty or  evidences  of  Indebtedness  belonging 
to  the  nonresident  defendants  not  (qpen  to  at- 
tadunent;  that,  when  the  bill  was  discon- 
tinued as  to  the  resident  defendant,  the  court 
then  had  no  Jurisdiction  whatever  over  these 
defendants;  and  that  this  discontinuance  as 
to  the  other  defendant,  by  leave  of  court  and 
upon  the  plaintiff's  motion,  was  equivalent 
to  an  admission  by  the  plaintiff  and  a  decision 
by  the  court  that  the  court  had  no  further 
Jurisdiction  over  these  defendants. 

The  answer  to  all  this  is  that  the  defend- 
ants, by  their  duly-authorized  counsel,  enter- 
ed a  general  and  unconditional  appearance, 
thereby  voluntarily  submitting  themselves  to 
the  Jurisdiction  of  the  court,  although  inde- 
pendently of  this  voluntary  action  upon  their 
part  the  court  may  have  had  no  Jurisdiction 
over  them.  It  Is  said  in  Daniell,  Ch.  Frac.  p. 
686:  "Appearance  is  the  process  by  which  a 
person  against  whom  a  suit  has  been  com- 
menced submits  himself  to  the  Jurisdiction  of 
the  court." 

And  in  2  Enc.  PI.  &  Prac.  p.  639:  "It  is  a 
universal  rule,  which  admits  of  no  excep- 
tion, that  if  the  court  has  Jmisdiction  of  the 
subject-matter,  a  general  appearance  gives 
Jurisdiction  over  the  person.  The  principle 
that  a  general  appearance  confers  personal 
Jurisdiction  Is  of  -great  Importance  when  a 
nonresident  is  sued.  In  a  personal  action 
brought  against  a  citizen  of  another  state,  the 
court  does  not  acquire  Jurisdiction  over  him 
by  virtue  of  notice  swved  on  him  in  such 
other  state.  While  process  cannot  extend 
beyond  the  limits  of  the  state,  yet  a  nonresi- 
dent becomes  subject  to  the  Jurisdiction  of 
the  court  by  a  general  appearance."  In  sup- 
port of  these  propositions,  authorities  are 
cited  from  nearly  every  state  In  the  Union. 
They  are  too  numerous,  and  the  matter  is 
too  well  settled,  to  require  a  citation  of  these 
authorities  here. 

This  principle  has  been  several  times  rec- 
ognized by  this  court  In  actions  at  law.  Bank 
V.  Hervey,  21  Me.  38;  Railroad  Co.  v.  Ben- 
son, 43  Me.  374;  Thornton  v.  Leavitt,  63  Me. 
384;  Mahan  v.  Sutherland,  73  Me.  158.  That 
the  principle  is  equally  applicable  to  causes 
in  equity  will  be  seen  by  an  examination  of 
the  cases  above  referred  to,  as  cited  in  Bnc. 
PI.  &  Prac. 

It  is  suggested  in  the  argument  by  defend- 
ants' counsel  that.  In  accordance  with  the 
equity  practice  in  this  state,  the  court  will 
not  assume  Jurisdiction  over  a  nonresident 
defendant  merely  upon  the  general  ai^ear* 
ance  of  counsel  and  upon  an  answer  signed 
by  counsel,  but  will  require,  in  addition  to 
the  general  nppenrabce  of  counsel,  an  answer 
personally  signed  by  such  nonresident  defend- 
ant, unless  service  has  been  made  upon  him 
in  the  state.  We  are  not  aware  of  any  such 
practice,  and  no  authority  to  that  effect  has 
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tieen  called  to  onr  attention.  Up»a  die  other 
iiand,  the  niie  is  that.  In  the  atMcnce  of  any- 
thing to  tke  owtBary,  the  presumption  is  that 
an  .attom«;y  has  full  ri^ht,  power,  aad  author- 
ity to  joake.snch  appeazance.  In  support  of 
this.  pan»poaitloa  tke  anttandtles  ju«  nnani- 
mouB.  Here  tlieK  is  no  sugsestion  of  any 
want  of  autborlJ7'upan  the  psrt  of  the  coun- 
sel for  these  defmctantB  to  enter  a  general 
appearance  for  tkem.  If  these  nonresident 
defendants  bad  desired  to  object  to  the  jn- 
rlsdu^Jon  of  the  court,  tiiey  ataoald  have  en- 
tered a  special  or  conditional  appearance. 
Such  an  eppesrance,  made  for  the  purpose  of 
urging  Jui-lsdletioBBl  objectioas,  is  (dearly  rec- 
ognfaMd  liy  all  -  courts  and  works  i^on  prac- 
tiee.  , 

It  1b  argued  tiiBt  by  chancery  rule  14  de- 
fenses by  demurrer  or  plea  may  be  Inserted 
in  an  answer,  and  that  au  appearance  follow- 
ed by  an  answer,  in  which  is  contained  a  plea 
to  the  Jurisdiction,  should  not  hare  the  effect 
of  giving  the  court  Jm-isdlction  over  the  i)eT- 
son  of  a  nonresident  defendant,  when  Juris- 
diction is  acquired  in  no  other  way.  But  in 
this  ease  the  .deCsndanttB'  nnswer  does  not 
contain  any  plea  to  the  Jurisdiction  of  the 
court  over  these  defendants,  nor  is  objection 
to  the  Jurisdiction  of  the  court  raised  In  any 
way.  It  merely,  in  one  paragraph,  denies 
that  the  reside&t  defendant  had  In  his  possee- 
slen,  or  under  his  control,  any  property  be- 
loBglng  to  them.  But,  even  if  the  defendants 
In  tineii  answer,  in  whirii'tbey  make  answer 
to  the  uevlts  of  the  cause,  had  also  objected 
to  the  juclsdtetion  of  the  conrt  as  to  tttem, 
it  seems.  In  accordance  with  the  authorities, 
that  even  tills  course  ^onld  hare  subjected 
them  to  tiie  Jurisdiction  of  the  court.  The 
rule  Is  that,  whem  a  defendant  appears  solely 
far  .the  purpose  of  objecting  to  the  Jurisdic- 
tion of  the  court  over  his  person,  such  -motion 
is  not  a  voluntary  appearance  of  defendant 
which  Is -equivalent  to  servtee.  Where,  how- 
ever, the  moitlon  involves  the  merits  of  the 
ease,  the  rule  te  otherwise.  Elliott  v.  Law- 
head,  43  Ohio  St.  172,  1  N.  E.  577.  See,  also, 
St  Louis  Car  Go.  v.  Stillwater  St.  Rj.  Co., 
BS  Minn.  129,  64  N.  W.  1064;  Carroll  v.  Lee, 
8  ^ill  &  J.  504;  Constructlou  Ca  v.  Flta- 
Cerald,  187  U.  S.  98,  11  Bup.  Ct  86,  84  L. 
3Sd.  608;   Tipton  v.  Wright,  7  Bush,  448. 

These  defiendanis,  having,  as  we  have  seen, 
ToluntorUy  submitted  themselves  to  the  jn- 
rifidlction  of  the  court,  must  be  held  to  have 
done  so  subject  to  the  method  of  procedure 
In  this  state  4Uid  to  all  statutory  provlslonB 
In  relation  to  procedure,  .including,  among 
otiier  things,  the  power  of  the  coort,  onder 
<duifter  .217,  Fnb.  Laws  1898,  in  an  equity 
proceeding,  io  strike  out  tlw  .pleadings  ta 
equity,  and  require  the  portlas  to  plead  at 
law  .in  the  same  cause,  whenever  it  appears 
that  the  remedy  at  law  is  plain,  adequate, 
and  mmidete,  and  that  the  rights  of  the 
parties  oan  be  fnlly  determined  and  enforced 
l^.a  Judgment  and  execution  at  law.  and  to 
then  hear  and  detecmlne  the  case  at  law. 


This  provision  of  the  statute  appUes  to  a 
cases  pending  in  equity,  and  this  octler  nj 
he  made  by  the  court,  under  tbe  concKtioa 
named,  whenever  the  court  lias  Juitsdiction  o 
the  subject-<matter  of  the  caasj>  and  orer  tti 
penora  of  the  defendants.  That  tUa  cot.: 
has  jurisdiction  of  the  tsibject-nurtter  of  tb 
canse  is  not  denied,  and  that  it  acquired  Jg 
xlsdiction  over  the  persons  of  the  defendant 
we  have  already  decided.  The  impocxss 
tiling  Is  that  the  court  has  jurisdiction.  I 
matters  not  how  that  jurisdiction  was  a:: 
quired  over  the  person  of  a  defendanrt  U  j 
nonresident  defendant  has  voluntarily  nt' 
mltted  himself  to  the  jmlsdlctian  of  tu 
court,  tiie  procedure  must  In  all  Tespects  :>j 
the  eame  as  it  the  defendant  was  a  re^de:i 
of  the  state. 

We  have  no  qnestion,  therefore,  of  tu 
power  of  the  court  ta  this  cause,  nnder  llh 
conditions  named  in  the  act,  to  order  tb  : 
the  pleadings  in  equity  be  stricken  out,  as.. 
to  require  the  parties  to  plead  at  law  hi  tb- 
same  cause,  which  may  then  be  heard  and  <> 
termlned  by  the  court  upon  the  law  side  .. 
the  court  The  cause  is  the  same  notwit. 
standing  it  has  been  converted  from  a  cam 
in  equity  to  an  action  at  law.  The  sect.-. 
■of  the  act  refers  to  it  as  "the  same  eansc" 
and  provides  that  the  oourt  may  hear  and  d  - 
termine  "the  cause"  at  law,  "while  by  anoti?- 
-flection  of  the  act  it  ts  provided  that  no  r 
tachment  shall  be  affected  t^  this  procedurr 

It  is  further  contended  by  the  comisel  fo: 
the  defendants  that,  'althongli  the  conrt  v. 
tempted  to  proceed  under  this  act  of  1S03.  c 
did  not  in  fact  accomplish  this  Intention  b^ 
eanse  of  various  Informalities:  and  onr  xi 
tention  is  called  to  the  insufficiency  of  -J: 
plaintiff's  motion,  the  fact  that  no  terms  ve: 
Imposed,  and  the  further  fact  that  In  nuUns; 
the  op&eir  the  coTirt  did  not  use  the  lanscir 
Off  the  act  it 'is  true  that  the  pUdntilTs  re- 
tlon  did  not  contain  an  averment  "that  tbt 
remedy  at  law  is  plain,  adequate,  and  co:x 
I^ete,  and  that  the  rights  of  the  parties  as 
be  fully  detei-mined  and  enforced  by  a  jud; 
ment  and  execution  at  law."  It  simply  su.: 
•^hat  the  natter  In  controreray  may  be  ai»- 
quatelyand  completely  determined  in  a  si: 
at  law,  and  that  the  issues  presented  mar  br 
■u>re  conveniently  tiled  according  to  t* 
coarse  of  the  common  law  than  In  eqnKj-.' 
It  would  have  been  better  practice  If  the  n::- 
tion  had  followed  the  language  of  the  tn, 
but  we  do  not  thhik.  that  any  -written  mot;.a 
was  aecessary,  or  even  that  this  orde  of  tin 
court  need  be  made  at  the  Instance  or  reqncK 
of  either  party.  It  may  be  made  by  the  cog: 
without  the  mothm  of  either  party  during ;!» 
progress  of  the  hearing,  if  it  appears  to  t!» 
conrt  that  the  conditions  named  tat  the  act  a- 
1st  See  Ridley  v.  Ridley,  87  Me.  ^445,  E 
Atl.  1005.  Whatever  the  form  of  the  motim 
in  any  case,  or  if  there  Is  no  motion,  th«T 
titeim  must  be  made  to  appear  to  the  cocr 
before  an  order  of  this  kind  is  made. 

Again,  the  act  jnovldsB  that  the  order  nu; 
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>«  made  "npon  rftftgonjiWe  t^q^"  Store 
xo  terms  were  .Iibpo««4,  «u)0  it  j^  glajwetl 
bat  upon  this  accowit  tbe  Qr4cr  waa  not 
properly  jjyide.  3^1  we  do.^ot  tWj*  tbftt 
:lie  statute  makes  tt  obligatory  wftn  ,tb^ 
-•ourt  to  impose  term?-  Afly  terms  jjiigbt  be 
xiirea«onabIe  |n  a  given  (;iffie.  The  ,}ai)guqge 
3f  tbe  aQt  Is  Aimljar  to  .t)>e  .pro vision  qf 
Rev.  St  c.  ®,  i  10:  *.'8b«Ji  i^fWS*  and  4«fwb8 
Doay  be  amended  oninotlotu  of  eitiver  party, 
on  such  tonus  a;B  ti)e  $ourt  ,or4«VP-"  Un4tar 
tills  statute  it  lifts  beep  held  I^y  tAiS  tcowt 
tliat  tbe  matter. pf  Iqi^i^l^  ^qy  tmn»  was 
discretionary  ppon  tJie  co^rt  pouter  ▼.  ^- 
liabltanU  of  C^lna,  ,67  M^  581..  Both  .»f 
these  statqt«s  dUCer  from  ^.  oj»e  ^Q^lowJUag  fm 
amendment  after  dfnipcver,  which  c<mi  only 
'oe  done,  liy  express  Brov;u^QU  of  tite  statute, 
upon  tbe  paymept.of  «oflt8. 

lAstly,  it  Is  argued  ^at  tbe  widar  «f  tbe 
court  was  not  in  the  lai^guage  of  tbe  act,  that 
tbe  court  did  not  strll^e  out  the  pleadings  in 
equity  and  require  tbe  parties  to  plead  at 
law  In  tbe  same  oause,  and  that  it  4o«^  not 
appear  that  tlie  Justice  wjbo  nuMie  t]j«  order 
found  that  tlie .  statutoiry  awditioDS  fisted. 
But  this  flndij^  by  ^le  j^lttlpg  jv^tloe  was  a 
condition  precedent  to  r^alvlng  the  order. 
We  must  assume  that,  bef;»re  making  tbe  or- 
der to  convert  the  cause  in  eq/v^ty  Into  an  ac- 
tion at  law,  it  vras  i»a^  to  WP^>r  to  bifla 
that,  in  tlie  language  of  the  act,  "the  remedy 
at  law  is  plain,  sde<iuate.  CAd  (spiqplete,  and 
that  the  rights  of  tbe  parties  ca;i  he  (ally 
determined  and  einforc^  by  .a  jiw,\gwwt  and 
execution  at  law." 

The  court  in  the  order  dld.^t.stiilke  ^fut 
the  pleadings  in  «quity, .  and  require  tbe  par- 
ties to  plead  at  law  In  the  same.  4^we.  This, 
however,  was  the  precise  efCect  .of  Ij^e  .ordier 
to  convert  the  cause  iu. equity  in^o  ^. action 
at  law,  aqd  was,  in  substance  and  .effect,  what 
was  autborizod  by  the  statute.  It  waa  a 
brief  and  concise  for^  of  order,  by  whicb  tbe 
court  exercised  the  aut^pity  given  ^y  tbis 
statute. 

Exceptions  overruled.  Case  r^ippitded  to 
nisi  prlps  ^r  further  proce^ng^. 


BEADFiaU)  THtSJPHONE ,«  XEMEaB4PB 

00.  V.  CYR  et  »1. 
^ig>reiae  Judicial  Court  of  MUine.    May  SSS, 

leoi,) 

TELBPHOAIK     COMPANIBS-^QLB3-.«IXTDRB&- 
UCENSE— RBVOCATIQNi-?*¥lCUTIQN. 

1.  Iq  determining  the  question  of  .whether  a 
cbnttel  nns  becotae  so  affixed  to  tbe  realty  as 
to  berome  CKK^essory  to  it  and  form  a  part  and 
parcel  of  it,  the  nodcra  and  most  approved 
rule  is  to  give  special  promin^ce  to  the. inten- 
tion of  the  party  making  the  annexaUoQ,— not 
his  hidden,  secret  intention,  but  the  intention 
wliich  tbe  law  deduces  from  suefa  external  facta 
as  tbe  ettucture  and  made  of ,  attaebment,  the 

Enrpoee  and  the  use  for  which  tbe  anne,THty>n 
as  been  made,  and  tlie  relation  ^nd  sitnaUon 
of  the  party  making  It. 

2.  A  telephone  company  which  by  pennission 
of  tbe  nmniejpal  aAmt*  ereots  its  posts  and 


im^  slong  tbe  bigbway,'  under  (be  provisions 
of  chapter  378,  St.  1885,  thereby  acquires  as 
interest  in  the  soil  except  a  right  to  occupy  it 
bf  the  permiaeion  of  the  mnnicipal  officers, — a 
mere  lieeuae  revocable  at  their  ivill,  so  far  as 
any  particular  pi^rtion  of  the  highway  or  any 
particular  highway  Is  concerned,  and  not  a  per- 
manent, vested  interest  in  the  land  itself. 

S.  As  between  debtor  and  creditor,  such  postSt 
.gnitb  tbe  wires  and  insulatorB  thereon,  continue 
to  retain  their  character  as  chattels,  and  may 
be  seized  and  sold  on  execution  as  persoinal 
property. 

(Official.) 

peport  fropi  superior  court,  Kennebec  coub- 
ty. 

Action  in  trespass  by  tbe  Readfleld  Tele- 
phone &  Telegraph  Company  against  Frank 
B.  Cyr  flnd  another  for  tearing  down  and  re- 
moving telephone  lines  claimed  to  have  been 
bovght  by  plaintiff  as  personal  property  on 
execution  sale.  Case  reported.  Judgment 
for  plaintiff. 

Argued  before  WISWEL.!,,  C.  J.,  and 
WHITBHOUSE,  STROUT,  SAVAGE,  and 
POWERS,  JJ. 

li.  O.  Coralsb  and  £2.  O.  A  F.  E.  Beane,  for 
plaintiff.    W.  C.  Eaton,  for  defendants. 

POWERS,  J.  On  November  4,  1898,  the 
telephone  line  of  the  Dirigo  Telephone  Com- 
pany, located  in  tbe  public,  blghway,  and  run- 
ning from  Mt  Vernon  village.  In  Ht  Vernon, 
to  Chandler's  Mills,  in  Belgrade,  with  tbe 
poles,  wires,  and  insulators  on  the  same,  was 
sold  as  personal  property  on  an  execution 
against  said  company,  and  afterwards  oon- 
Vftyed  by  tbe  purchaser  to  the  plaintiff  cor- 
poration, which  then  stnmg  a  second  wire  <q>- 
on  said  poles.  Tbe  defendants,  acting  as  the 
agents  of  tbe  Dirigo  Company,  In  October, 
1j80O,  tore  down  a  part  of  tbe  line,  insulators, 
and  brackets  put  up  by  the  plaintiff,  and  for 
tbe  injury  so  done  this  action  of  trespass  de 
bonis  is  brought  Tbe  only  question  involved 
is  whether  tbe  tdepbone  line  of  tbe  Dirigo 
Company,  as  between  debtor  and  creditor, 
was  personal  property  at  tbe  time  of  its  sel- 
Bure  and  sale  on  execution. 

Tbere  is  no  universal  test  by  which  It  can 
jbe  determined  whether  a  chattel  has  become 
ao  affixed  to  tbe  realty  as  to  become  acces- 
sory to  it  and  form  a  part  and  parcel  of  it 
Tbe  manner  and  extent  of  physical  annexa- 
tion has  been  declared  an  uncertain  and  un- 
satisfactory criterion,  and,  while  it  would  be 
impossible  to  reconcile  all  tbe  cases  upon  this 
subject,  yet  tbe  modem  and  most  approved 
rule  appears  to  be  to  give  special  prominence 
to  the  intention  of  the  party  making  tbe  an- 
nexation. Iron  Co.  V.  Black,  70  Mel  473,  86 
Am.  Rep.  840;  Parsons  v.  Copeland,  38  Me. 
637;  ToUes  v.  Winton,  «3  Conn.  440,  28  AU. 
542;  Fifleld  v.  Bank,  148  111.  163,  36  N.  E. 
802;  P<^ii6  y.  Jackson,  66  Me.  162;  Hopewell 
Mills  V.  Taunton  Sav.  Bank,  150  Mass.  618, 
as  N.  E.  827,  6  li.  B.  A.  240;  Manufacturing 
Co.  V.  Barwird,.84  Miob.  082,  48  N.  W.  280; 
Erdman  v.  Moore,  68  N.  J.  Law,  446,  83  AtL 
008;  McRea  v.  Bank,  66  H.  t^^SS.  XbUi 
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rule  does  not  apply  to  cases  In  which  a  party 
makes  ImproTements  and  permanent  erections 
without  right  as  between  him  and  the  owner 
of  the  soil.  In  such  case  the  intention  to  pre- 
serve the  same  as  property  separate  and  apart 
from  the  freehold  cannot  ayall,  no  matter 
how  plainly  that  intention  may  be  manifest- 
ed. Many  otiier  apparent  exceptions  will  be 
found  to  InTolve  no  real  conflict  with  the  rule 
above  stated,  when  we  remember  that  the  In- 
tention, which  Is  material,  is  not  the  bidden, 
secret  intention  of  the  party  malting  the  an- 
nexation, but  the  Intention  which  the  law 
deduces  from  such  external  facts  as  the  struc- 
ture and  mode  of  attachment,  the  purpose  and 
use  for  which  the  annexation  has  been  made, 
and  the  relation  and  situation  of  the  party 
making  It. 

In  the  case  before  as,  the  poles  were  Imbed- 
ded In  the  soil,  but  could  be  easily  removed 
without  any  particular  Injury  to  the  realty 
or  Impairment  of  Its  value  for  any  of  the 
uses  to  which  it  was  suited.  The  whole  line 
was  adapted  to  the  use  of  that  part  of  the 
realty  with  whl<ai  It  was  connected,  but  the 
poles,  wires,  and  Insulators  could  be  easily 
removed  and  used  in  the  same  business  else- 
where. Under  these  circumstances,  it  Is  es- 
'peclally  Important  to  ascertain  what  right  or 
Interest  the  Dirlgo  Company,  the  owner  of 
these  chattels,  had  in  the  realty  to  which  It 
annexed  them,  in  order  to  determine  whether 
the  intention  existed  thereby  to  make  them 
permanently  a  part  of  the  freehold.  A  differ- 
ent Intention  may  well  be  Inferred  from  an- 
nexations made  by  a  tenant,  or  mere  licensee, 
than  when  the  same  acts  are  done  by  the 
owner  of  the  freehold.  Cooley,  Torts  (2d 
Ed.)  501. 

The  beneSclal  use  of  the  soil  in  our  high- 
ways has  been  appropriated  by  the  public  for 
public  piuposes,  but  the  property  in  the  soil 
still  remains  in  the  ovrner  of  the  adjoining 
land,  who  may  use  it  for  any  purpose,  above 
or  below  the  surface,  which  does  not  Injuri- 
ously interfere  with  public  uses.  A  telephone 
is  a  public  use,  and  the  legislature,  by  virtue 
of  Its  power  of  control  over  the  public  roads 
and  highways  of  the  state,  may  grant  to  a 
telephone  company  the  authority  to  erect  its 
lines  along  or  upon  such  roads  and  highways, 
or  It  may  delegate  that  power  to  the  munic- 
ipal officers  of  the  several  municipalities,  as 
has  been  done  In  this  state  by  St  1885,  c. 
378.  A  telephone  company,  however,  cannot 
construct  its  lln«  along  the  highway  at  its 
own  pleasure.  It  Is  forbidden  to  do  so  with- 
out first  obtaining  a  written  permit  from  the 
municipal  officers,  "specifying  where  the  posts 
may  be  located,  the  kind  of  posts,  and  the 
height  at  which  and  the  places  where  the 
lines  may  be  run."  St.  1885,  c.  378,  i  2.  Nor 
Is  this  permission,  when  once  obtained,  flnal 
and  Irrevocable,  and  the  use  so  granted  sub- 
ject to  be  determined  only  by  the  will  of  the 
company  or  the  discontinuance  of  the  high- 
way. The  same  section  further  provides  that 
"after  the  erection  of  the  lines,  having  first 


given  such  company,  persons,  associations,  <g 
their  agents,  opportunity  to  be  heard,  the  oAt 
nidpal  officers  may  direct  any  alteratloc  is 
the  location  or  erection  of  said  posts."  These 
are  compr^ensive  terms.  Telephone  lines, 
though  affected  with  a  public  use,  are  opem- 
ed  for  private  gain.  Nothing  is  paid  for  the 
valuable  privilege  of  occupying  and  nsing  the 
soil  of  the  public  roads  and  highways.  Tt'; 
authority  to  fix  the  location  of  the  posts,  is 
the  first  Instance,  has  been  wisely  given  t.. 
the  municipal  officers,  and,  If  wisely  exer- 
cised, the  location  will  be  made  with  a  riev 
to  existing  and  probable  future  conditions. 
Yet  conditions  are  constantly  changing,  and. 
In  the  growth  and  improvement  of  our  tcc- 
nicipalltles,  the  time  may  come  whoi  it  na; 
be  desirable  to  alter  the  location  of  one  or  rl 
of  the  posts  of  the  line  from  one  side  of  ihi 
street  to  the  other,  or  from  one  street  to  an- 
other. What  at  one  time  was  s  sattable  loca- 
tion may  become  unsightly.  Inconvenient,  out 
of  harmony  with  the  surroundings,  and  tl>e 
public  Interest  be  best  served  by  a  change  oi 
location.  We  believe  that  the  legislative  in- 
tention was  to  confer  upon  the  municipal  cS- 
cers  full  authority  to  meet  such  requir^ofaa 
by  directing  "any  alteration  in  tbe  ]ocat:i« 
or  erection  of  such  posts"  to  the  extent  abow 
Indicated.  The  telephone  company  then  tut 
no  Interest  In  the  soil  which  supports  its  pests 
and  lines,  except  a  right  to  occupy  it  by  tit 
permission  of  the  mimlcipal  officers, — a  men 
license  revocable  at  their  wllL 

This  conclusion  Is  strengthened  by  the  pnv 
visions  of  section  7  of  the  act  of  18S5,  abcn 
dted,  that  "no  enjoyment  by  any  company. 
persons,  or  association  for  any  lengtb  of  tiau'. 
of  the  privilege  of  having  or  maintainiBg 
posts,  wires  or  apparatus  In,  upon,  over  « 
attached  to  any  building  or  land  of  otbr-r 
persons  shall  give  a  legal  rlg^t  to  the  coa- 
tinued  use  of  such  enjoyment,  or  raise  ilj 
presumption  of  a  grant  thereof."  No  legil 
right  to  the  continued  use  of  tbe  enjoymen: 
of  the  privilege  can  be  acquired  by  prescrip- 
tion in  the  face  of  this  statute.  No  ligli: 
to  such  continued  use  is  granted,  tor  the  onlj 
privilege  grunted  In  any  particular  spot,  par- 
cel, or  portion  of  land  Is  temporary  and  cot 
permanent,— a  mere  license  revocalile  at  tte 
will  of  the  municipal  officers,  so  far  as  u? 
particular  portion  of  the  highway  or  any  par- 
ticular highway  is  concerned,  and  not  a  per- 
manent, vested  Interest  in  the  land  itslf. 
The  provisions  of  section  2  of  the  act  of  1^S5 
are  taken  from  Pub.  St.  Mass.  c  109,  H  t 
3;  and  section  7  of  the  same  act  is  an  ex- 
act copy  of  chapter  109,  {  15.  In  referecH 
to  the  right  in  tbe  highway  acquired  nude: 
that  chapter,  Mr.  Justice  Devens,  In  Pi«Rt 
V.  Drew,  136  Mass.  76,  49  Am.  Rep.  7,  says: 
"No  right  is  given  these  companies  to  use 
the  highways  at  their  own  pleasure,  or  to 
compel  in  all  cases,  as  the  plalntUI  suggests, 
a  location  therein  to  be  gi\&i  them  by  tbe 
municipal  anthorities.  The  second  section  o? 
the  statute  is  to  be  construed  with  the  thin) 
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section,  and  Shows  an  Intention  that  a  le- 
gally constituted  board  shall  determine  not 
only  where,  but  whether  there  can  be  a  lo- 
cation which  shall  'not  incommode  the  ordi- 
nary public  ways,  with  full  power  to  revise 
Its  own  doings,  and  correct  any  errors  which 
tbe  practical  workings  of  the  arrangement 
may  reveal.  •  *  *  No  right  to  take  the 
private  property  of  the  owner  of  the  fee  in 
tlie  highway  is  conferred  by  this  act.  All 
that  is  given  is  the  right  to  use  land  by  per- 
mission of  the  municipal  authorities,  the 
"Whole  beneficial  use  of  whidi  had  been  pre- 
viously taken  from  the  owner  and  appropriat- 
ed to  the  pnbltc.  It  is  a  temporary  privilege 
only  which  is  couferred.  No  right  Is  acquired 
as  against  the  owner  of  the  fee  by  its  enjoy- 
ment; nor  Is  any  legal  right  acquired  to  the 
continued  enjoyment  of  ttie  privilege,  or  any 
presumption  of  a  grant  raised  thereby." 

In  determining  the  intention  a  most  im- 
portant consideration  is  the  relation  of  the 
party  making  the  annexation  to  the  property 
In  question.  1  Washb.  Real.  Pr(^,  <6th  Ed.) 
p.  22. 

Tried  by  this  test,  no  intention  can  be  in- 
ferred to  make  the  posts,  wires,  and  insula- 
tors in  this  case  a  permanent  accession  to 
tbe  freehold.  The  owner  of  the  chattels  waa 
not  the  owner  of  the  soil.  It  bad  no  right 
to  the  continued  enjoyment  of  its  ii8e,-H3lm- 
ply  a  revocable  license,  a  temporary  privilege 
-which  might  be  determined  at  any  time  by 
the  municipal  officers.  There  is  nothing  from 
which  it  can  be  Inferred  that  it  intended  to 
deprive  Itself  of  its  property.  It  is  the  tem- 
porary character  of  the  privilege  obtained 
nnder  tbe  act  of  1885  wlilch  distinguishes 
It  from  tbe  rights  and  interests  of  railroad 
and  other  quasi  public  corporations  in  lands 
taken  under  the  right  of  eminent  domain,  or 
in  public  roads  and  highways,  the  use  of 
which  has  been  directly  g^ranted  to  them  by 
tbe  legislature  without  any  such  limitations 
as  are  imposed  by  that  act  Under  such 
circumstances,  tbe  rights  and  Interests  ac- 
quii-ed  are  not  subject  to  be  determined  at 
the  will  of  third  parties,  and  are  permanent 
■ud  vested. 

Caaes  involving  the  construction  in  other 
states  of  statutes  widely  different  from  our 
own  afford  little  analogy  to  the  case  at  bar, 
and  throw  little  light  upon  the  question  here 
involved.  Whether  tbe  posta  and  wires  of  a 
telegraph  or  telephone  line  are  fixtures  tmder 
the  mechanic's  lien  law,  or  real  estate  under 
tbe  tax  law  of  a  particular  state,  must  nec- 
essarily be  determined  by  other  considera- 
tions than  those  which  apply  as  between 
debtor  and  creditor.  Under  Bev.  St  c.  6,  | 
8.  wliich  authorizes  real  estate  to  be  taxed 
to  the  owner  or  person  in  poesession  thereof, 
this  court  held  in  Paris  v.  Water  Co.,  85  Me. 
830,  27  Atl.  148,  21  L.  R.  A.  525,  35  Am.  St 
Kep.  871,  that  water  pipes,  hydrants,  and 
conduits  of  a  water  company,  laid  through 
the  streets  of  a  city  or  town,  were  real  es- 
tate tat  tbe  purpose  of  taxation;    but  the 


charter  of  tbe  defoidant  compajay— Private 
and  Special  Laws  of  1885  (chapter  869,  {  6) 
authorized  it  to  lay  down  and  maintain  them 
in  the  streets,  and  they  were  not  removable 
at  the  order  of  the  municipal  offloers.  Has- 
kell, J.,  in  delivering  the  opinion  of  the  court, 
says:  "In  using  the  street  or  road  they  place 
their  pipes  or  rails  in  or  upon  tbe  ground, 
there  permanently  to  remain.  They  occupy 
land  with  appliances  which  become  valuable 
for  the  revenue  they  yield,  l^ese  appliances 
are  fixed,  permanent,  used  in  connection  with 
the  soil  that  supports  and  sustains  them. 
When  considered  as  the  property  of  thebr  re- 
spective companies,  they  are  not  land,  within 
the  common-law  rule.  But  when  considered 
as  if  owned  by  the  same  person,  who  has 
title  to  the  soil,  they  may  properly  enough  be 
so  considered."  So  a  marine  railway,  Imilt 
by  the  owners  of  the  soil  upon  which  it  rest- 
ed, was  held  to  pass  by  a  levy  upon  the  real 
estate  upon  wlilch  it  was  built  (Strickland  v. 
Parker,  64  Me.  203),  while  side  tracks  used 
by  the  contractors  for  building  a  railroad, 
and  laid  upon  land  in  wlilch  they  bad  no  ior 
teireat,  were  held  to  be  personal  property  (Fl- 
fleld  V.  Railroad  Co.,  G2.  Me.  77).  In  Hall 
V.  Inhabitants  of  Benton,  69  Me.  346,  a  boom 
over  land  taken  by  a  boom  company  nnder 
Its  charter  and  for  its  chartered  purposes  was 
real  estate  for  purposes  of  taxation.  Tbe 
i-ight  to  maintain  the  boom  was  without  lim- 
illation.  In  Telegraph  Co.  v.  Middleton,  80 
N.  Y.  408,  cited  by  defendant's  counsel,  it 
is  stated  in  the  opinion  that  tbe  telegraph 
poles,  with  the  wires  and  attachments  there- 
to, which  it  was  alleged  were  cut  down  by 
tbe  defendant,  were  affixed  to  the  soil  of  a 
highway,  and  conBtituted  a  part  of  the  free- 
bold.  The  report  of  that  case  does  not  show 
the  nature  and  extent  of  the  plaintiff's  right 
to  locate  and  maintain  its  poles  in  the  high- 
way. Electric  Tel.  (3o.  v.  Overseers  of  Poor 
of  Salford,  24  Law  J.  M.  Oas.  146,  11  Excb. 
181,— the  only  case  cited  to  support  the  state- 
ment that  they  form  part  of  the  freehold,— 
held  that  under  tbe  English  statute,  for  pur- 
poses of  taxation,  there  was  a  ratable  occu- 
pation by  the  appellants  of  the  soil  support- 
ing their  posts,  and  Is  not  in  conflict  with 
the  decision  we  have  reached.  On  tbe  other 
hand,  in  Newport  Illuminating  Co.  v.  As- 
sessors of  Taxes  of  Newport,  10  R.  I.  632, 
36  Atl.  426,  where  the  poles  were  located  in 
the  streeits  by  permission  of  the  city  council, 
and  tbe  city  reserved  the  right  to  remove 
them  at  any  time,  it  was  held  that  the  cor- 
poration bad  acquired  no  vested  right  in  the 
streets,  and  that  tbe  poles  and  wires  were 
simply  articles  of  personal  property,  although 
in  all  probability  perhaps  they  would  be  per- 
mitted to  remain  substantially  as  they  were 
for  an  indefinite  period. 

Our  conclusion  is  tliat  from  the  facts  ot 
this  case  no  legal  inferoice  can  be  deduced 
of  an  intention  on  tbe  part  of  the  Dlrigo 
Company  to  annex  permanently  Its  posts  and 
the  insulators  which  they  supported  to  .the 
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freehold,  imd  laake  tliem  a  part  and  parart 
thereof;  that  they  coatliiiNd,  as  betw«eii 
debtor  and  creditor,  to  retain  their  original 
cbarscter  $a  chattels;  and,  aceording  to  the 
acreeinent  of  the  parties,  the  entry  must  be: 

Judgment  for  the  plaintiff. 

Jtewages  assesaed  at  $5a 


OOIiDKR  T.  QOLDER. 

(Supreme  Judicial  Court  of  Maine.    April  10, 
1901.) 

MORTGAGE— FOREJCLOSUBB—PLBADINOS—WXT- 
NBaS^WIDOW  AS  HEIR  OF  HUSBAND. 

1.  In  a  writ  of  entry  by  a  mortgagee  to  re- 
cover posseMion,  for  toe  porpoae  of  foreclosure 
for  condition  brolcen,  of  premises  mortgaged  by 
a  deceased  mortgagor  to  secure  au  oUigation 
given  by  him  conditioned  for  the  mortgagee's 
support  dunng  life,  the  administrator  of  the  de- 
ceased mortgagor  canjtot  be  made  a  party  de- 
fendant 

2.  In  such  an  action  against  the  widow  of  the 
deceased  mortgagor,  in  possession  and  claiming 
title,  the  mortgagee  (the  plaintifl')  is  a  com- 
petent witness  in  her  own  behalf. 

3.  Chapter  157,  Pub.  Laws  1885,  proTides 
that  the  real  estate  of  a  person  deceased  intes- 
tate shall  desceral,  so  far  as  his  widow  is  con- 
cerned, as  follows:  "If  he  leaves  a  widow  and 
issue,  oue-tlurd  to  the  widow;  if  no  issue,  ooe- 
half  to  the  widow," — does  not  constitute  the 
widow  an  heir  of  her  deceased  husband.  Since 
the  passage  of  that  act,  as  before,  she  takes  as 
widow,  aad  nut  as  heir. 

(QfOeial.) 

Kxceptlone  ftrom  supreme  judicial  court, 
ABdroBcoggln  county. 

Action  by  Maria  K  Golder  against  Carrie 
B.  Golder  to  foreclose  a  mortgage.  Tenant 
In  poseesslou,  who  was  the  widow  of  the 
mortgagor,  claimed  that  the  action  should 
have  been  against  the  administrator.  Ver- 
dict for  demandant,  and  defendant  excepts. 
Orei-roted. 

ATgued  before  WISWELL,  O.  J.,  and 
WHITBHOUSB,  STROUT,  POGLBR,  and 
I'OWKHS,  JJ. 

m.  M.  firlggs,  for  plainUfT.  D.  J.  McUUli- 
cud4y  and  £.  J.  Morey,  for  defendant. 

FOGLBB,  J.  Writ  of  entry  to  recover 
pcesession  of  a  certain  parcel  of  mal  estate 
described  in  the  declaration,  formerly  the 
bomeatead  farm  of  the  demandant's  hudliand, 
now  deceased. 

The  verdict  was  for  the  demaadaBt,  and 
the  defendant  brings  the  case  here  upon  ex- 
eeptioas  to  the  rulings  of  tbe  presiding  Jus- 
tice. The  .demandant  is  the  mother  and  the 
defendant  is  the  widow  of  Edgar  J.  Oolder, 
■who  died  May  15,  1899.  The  writ  Is  dated 
January  2,  1800. 

April  as.  188G,  Bdgar  J.  Oolder  executed 
and  delivered  to  his  mother,  the  demandant, 
:an  obligation  biadlng  himself  to  well  and 
suitably  support  her  on  said  homestead  farm 
dui!ing  her  natural  life,  in  accordance  with 
!Oertain  stipulations  therein  contained;  and 
also  on  tbe  aaxne  day  executed  and  delivered 


to  her  a  mortgage  deed  of  the  preiulaeii  de- 
mended  in  this  anit  »a  aecnrlty  f«r  the  pa- 
formance  of  said  obligation. 

At  the  date  of  the  writ  tiie  defasdant  ^ 
in  poBsessiea  of  the  demanded  premiHi 
The  demandaot  claimed,  and  the  Jmr  food 
by  the  verdict,  that  there  was  a  breach  tf 
the  condition  In  the  mortgage,  aad  brougk 
this  suit  to  obtain  possession  of  tbe  men- 
gaged  premises.  The  defendant  pleaded  \it 
general  issue,  and  also '  set  up  by  brief  state- 
ment certain  matters  •(  special  defense. 

The  demandant  offered  in  eridenoe  tke 
mortgage  aad  bend.  The  admlaafblUty  ^ 
each  was  seasonably  objected  to.  T^ 
grounds  of  such  objectiMi,  as  stated  by  at 
exceptions,  are  Oat  for  any  brea«b  of  tk 
bond  before  or  after  tbe  death  of  Edgar  J. 
Uolder  the  action  should  be  against  his  ad- 
mlulstrator;  and,  further,  that,  inasaasefa  h 
the  bond  and  mortgage  were  the  peraauJ 
contracts  of  Bdgar  J.  Golder,  and  inasmod 
as  there  can  be  no  foreclosure  of  the  man- 
gage  without  tt  breach  of -the  bead,  the  sib: 
should  be  ngamst  the  administrator. 

The  presiding  Justice  orerraled  the  ob}e«- 
tlon,  and  admitted  tbe  testimony,  and  tt-: 
defendant  excepts. 

If  this  were  an  acticm  apon  tbe  boad  t 
recover  damages  for  its  breach,  the  adaatal^ 
ti-ator  would  be  the  proper  party  d^oidut: 
but  this  Is  a  salt  by  a  mortgagee  to  obtik 
possession  of  the  mortgaged  premises  t« 
breach  of  condition. 

The  mortgagor's  admintetrator  is  aot  li 
possession  of,  nor  tias  he  any  title  to  er  is- 
tereet  in,  the  demanded  premises.  No  acdoc 
for  possession  is  maintainable  agaunst  kim 
On  the  other  hand,  the  deCendant,  by  ber 
^ea,  admits  that  she  holds  posaesrien  dalK- 
iug  title.  It  Is  a  question  of  title.  Se«tii» 
13,  c.  90.  Rev.  St.,  provides  that  "an  actieii 
on  a  mortgage  deed  may  be  brongtat  agaiiic 
a  person  in  possession  of  Uie  mortgagvc 
premises."  The  action  Is  therefore  pni|»rlc 
brought  against  the  defendant,  and  the  men 
gage  and  bond  are  clearly  admissible  en  tbe 
qaeetien  of  title. 

The  demandant  offered  herself  as  a  wit- 
ness In  her  behalf  on  tbe  qaestkm  of  bread 
of  tbe  bond  and  mortgage.  The  defendaBt'> 
counsel  seasonably  objected  to  the  eoIIlp^ 
tency  of  the  demandant  to  testify  as  to  aa; 
facts  occurring  before  the  death  of  Edgir 
J.  Golder,  the  obligor  and  mortgager,  ob  tt'r 
ground  that  the  defendant  Is  an  b«fr  of  ba 
deceased  husband,  and  party  defendant  t< 
t^e  suit.  The  presiding  Justice  orerraled  the 
objection,  and  permitted  the  demandant  (T' 
testify  to  facts  occurring  as  well  beft>re  a 
after  the  death  of  the  defendanfa  bashand. 
to  which  raUng  tbe  defendant  eKaepts. 

This  exception  must  be  orermled  open  two 
grounds,  namely: 

First.  A  widow  Is  not  an  hdr  of  htf  de 
ceased  husband.  This  was  so  held  In  L«ri 
V.  Bourne,  63  Me.  3S8,  US  Am.  Rep.  »k  is 
which  the  question  Is  aolte  tharougUy  dii- 
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■eussad;  and  in  the  later  fiases  of  Clark  ▼. 
llUtx»n.  75  Me.  426;  Buck  v.  Paine,  Id.  682; 
and  J<«ul3ton  v.  Aidanw,  80  Me.  281,  U  AtL 
203. 

In  Ctock  T.  Hilton,  supra,  .It  la  aald:  "Hoa- 
band.and  wtfe,  though  they  may  be  entitled 
under  our  statutes  to  :eevtain  interests  in 
.the  estate  oC  each  other,  are  not,  pnaperty 
•apcaking,  lieirs  of  each  otlier.  The  riglits 
which  the  statutes  gire  them,  respectively, 
they  do  not  take  as  heirs." 

The  defense  contends  that  by  the  terms  of 
Pub.  Laws  1S8C,  c.  157,  passed  since  the  de- 
'  elslons  were  made  In  .tike  cases  above  cited, 
.a  wife  is  made  .an  heir  of  her  deceased  hns- 
itaad.  Prior  .to  the-eassage  .of  the  .act  above 
referred  to,  .a  widow  tieok.a  life  estate  in 
one-ttiird,  cm:  (Ae-half  in  jcase  ot.oo  Jtosae,  In 
the  real -estate' of  her.  deceased,  husband.  The 
net  of  1805  provkles  .that  the  Teal  estate  of 
a.  person  deceased  Intestate  shall  descend,  so 
Car  as  his  widow  is  concerned,  aceording  :to 
the  following  rale: 

"If  he  leaves  a  widow  aad  issue,  one-third 
to  the  -widow.  If  .no  issue,  one-half  to  the 
widow.  And  if  no  kindred  the  wh(^  to  the 
widow." " 

The  statute  does  not  change  the  status  of 
the  wlxlcw  with  reference  to  her  deoeased 
husband's  estate.  It  enlasges  her  interest 
by  giving  her, an  estate  in  lee,. instead  of  an 
■•state  .for  life.  Sbe  still  takes,  .not  as  heir, 
but  as  widow. 

Secondly.  Even  if  the;  defendant  could  be 
regarded  as  an  heir  of  her  deceased  husband, 
the  demandant  would  not  be  precluded  from 
testiffiuK.  The  statutes  of  tbte  state  per- 
mitting a  .party  to  testify  "do  not  apply  ex- 
cept In  certain. Instances,  to  cases  where,  at 
the  time  of  taking  testimony,  or  at  the  time 
of  the  trial,  the  party  prosecuting  or  the 
party  defending,  or  any  one  of  them,  is  an 
executor  or  an  administrator,  or  is. made  a 
Itarty  as  heir  of  a  deceased  party."    Rev.  -St. 

c.  82,  i  oa. 

The  defendant  here  Is  .not  an  .executor  or 
odminlBtrntor.  nor  Is  she  "made  a  party  as 
lieir  of  her  .deceased  husband."  The  action 
Is  against  .her  personally.  The  Issue  is  be- 
tween her  In  her  indlTildual  capacity  and  the 
demandant. 

That  the  testimony  of  the  deosiandant  was 
.admissible  is  well  settled  by  this  court. 
Wentworth  v.  Wentworth,  71  Me.  72;  Oould- 
Ing  V.  Horhnry.  85  .Me.  230,  27  AO.  127,  35 
Am.  St.  .Rep.  357. 

Jlxceptlons  overruled. 


BMERSONetal.  v.  SHORKS. 
(Supreme  Judicial   Court  of  Mune.    April  10, 

1001.) 

SALB  OF   QROWINO  TIMBER-OONTRACT— CON- 

STRUOTIOfN— INTEREST  IN.IiAND 

—REVOCATION. 

1.  Growing  timber  forms  a  part  of  the  realty, 

and,  like  any  other  part  of  the  estate,  may  be 

separated  from  the  rest  by  express  reservation 


«r  crant  When  so  separated  it  retains  Us  dls- 
.tinetive  character  .as  an  incident  of  real.pnop- 
erty  as  long  as  it  remains  uncut;  but,  when 
cut  and  severed  from  the  soil,  it  becomes  _per- 
•onal  property,  to  iwhich  title  may  be  acquired, 
as  in  case  of  other  dtattcls,  by.sfanple  .eontrnda, 
either  oral  or  written. 

2.  It  has  accordingly  become  settled  law,  nn- 
derthe  decisions  of  tms  court,  and  bytiie  great 
weight  of  authority  elsewhere,  that  parol  or 
simple  contrjurts  for  the  sale  of  growing  wood 
or  timber,  to  be  cut  and  removed  from  tlie.land 
by  the  purchaser,  are  not  to  be  construed  as 
intended  by  the  parties  to  eoovey  any  interest 
in  land,  bat  as  executoir  cosSncts  for:tbe-sale 
Af  the  timber  after  it  shall  have  been  severed 
from  the  soil  and  converted  into  chattel  prop- 
erty, tflcetber  with  a  license  to  enter  upon  land 
for  the  purpose  of  cutting  and  Mmoviog  it. 

3.  It  is  eoucklly  well  settled  that,  while  the 
license  to  enter  and  cut  timber,  thus  cceated 
by  parol  or  simple  contracts,  is  irrevocable  as 
to'that  part  of  the  timber  which  has  been  .sever- 
ed irem  the  land  in  execution  of  the  oontnact, 
yet  while  it  remains  executory,  .as  to  the  wood 
or  timber  not  yet  severed  from  the  land,  it  is 
revocable,  not  only  at  the  wiU  of  the  owner, 
.but  by  his  death,  or  by  his  eonveyance  of  the 
.land  without  reservatiMk 

.  (Offlcial.) 

Report  from  supreme  Judicial  court,  Ken- 
nebec corarty. 

Action  by  Stephen  Blmerson  and  others 
against  Emma  O.  Shores.  Case  reported,  and 
judgment  for  plaintiffs. 

Argued  before  WISWELL,  C.  J.,  and 
BMERT,  WHITEHOUSB,  STRODT,  and 
■rOGLBR,  JJ. 

G.  F.  JotNoson,  for  plalntifts.  .8.  &  .&  F. 
.B.  .Brown,  for  defendant 

■WHITEHOCSE,  J.  In  this  «ctlon  of  as- 
isumpsit  the  plalntifTs  seek  to  recover  dam- 
ages for  the  breach  of  a  contract  for  the  sale 
of  standing  wood  and  Hnaber.  January  9, 
1897,  the  idefendant  was  the  owner  of  the 
'Wood  lot  in  question,  and  gave  tlie  plalntltts 
'the  following  memorandum,  signed  by  ber, 
viz.: 

"This  is  to  certify  that  I  hare  sold  the 
growth  on  the  fifty-acre  lot  known  as  the 
'Joseph  Hurd  Lot'  to  Stephen  Emerson,  Ross 
Paul,  and  James  Spauidlog,  for  which  I  give 
them  five  years  to  get  the  growth  off  in." 

During  ttie  vrinter  of  1897  and  the  two  fol- 
lowing winters  the-  plaintiffs,  by  virtue  of  this 
.agreement,  cut  and  removed  a  part  of  the 
trees  standing  on  the  lot.  But  in  February, 
1899,  the  defendant,  without  the  knowledge 
or  consent  of  the  plaintiffs,  conveyed  her 
farm,  including  this  wood  lot,  by  deed  of  war- 
ranty, to  Charles  L.  WIthee,  making  no  ref- 
erence in  the  deed  to  this  agreement  with  the 
plaintiffs,  and  no  reservation  of  the  standing 
trees  on  the  -wood  lot  in  question.  In  May 
following,  -WIthee  conveyed  the  same  prem- 
ises to  Stephen  A. '  Nye,  also  by  deed  of  war- 
ranty, without  any  reservation  or  exceptions; 
but  Nye  made  the  purchase  for  Abel  Pauld- 
ing, and  gave  to  Spaulding'e  wife  a  bond  for 
a  deed  upon  the  payment  of  ^,681.  Abel 
SpaiUdlng 'thereupon  entered  into  possession 
of  the -faim.    In'the  lall  or  eaiiyiriiiter  of 
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1899,  the  plaintiffs  entered  upon  tbe  lot  in 
qaestlon  for  the  purpose  of  cutting  and  re- 
moving tlie  trees  tlien  standing,  but  were  for- 
bidden to  do  so  by  Al>el  Spaulding.  Tlie  eri- 
dence  also  tended  to  stiow  that  wlien  tbe  de- 
fendant conveyed  the  property  to  Withee  she 
informed  liim  of  her  ctmtract  with  the  plain- 
tiffs, and  tliat  Withee  toolc  the  deed  with  the 
understanding  that  the  plaintiffs  were  to  cut 
and  remove  the  growth  according  to  the  terms 
of  their  contract.  There  was  also  evidence 
that  Information  of  the  plaintiffs'  contract 
was  communicated  to  Nye  and  Abel  Spauld- 
ing, and  that  Nye  gave  Withee  to  understand 
that  the  plaintiffs  would  have  the  benefit  of 
their  contract  with  the  defendant  But  the 
case  faUe  to  show  that  either  Withee,  or  Nye, 
or  Spaulding  ever  made  any  agreement  with 
tbe  plalntifla  in  regard  to  their  right  to  cut  the 
standing  trees  after  tbe  defendant's  convey- 
ance of  tbe  lot.  Tbe  only  contract  ever  made 
by  tbe  plaintiffs  with  any  one,  authorizing 
them  to  cut  and  remove  tbe  standing  trees, 
was  that  evidenced  by  the  above  memoran- 
dum, signed  by  the  defendant. 

The  question  thus  presented  for  determi- 
nation is  whether  tbe  defendant's  conveyance 
of  tbe  land  by  deed  of  warranty  without  res- 
ervation of  tbe  trees  standing  on  tbe  lot,  but 
with  an  oral  notice  to  her  grantee  that  she 
had  sold  the  standing  growth,  operated  as  a 
revocation  of  her  license  to  the  plaintiffs  to 
cut  off  the  wood  and  timber,  and  as  a  breach 
of  her  contract  with  tbe  plaintiffs. 

It  is  elementary  knowledge  that  growing 
timber  forms  a  part  of  tbe  realty,  and,  like 
any  other  part  of  the  estate,  nuiy  be  separat- 
ed from  tbe  rest  by  express  reservation  or 
grant;  that,  even  when  so  separated,  it  re- 
tains is  distbictive  character  as  an  incident 
of  real  property  so  long  as  It  remains  uncut, 
but,  when  cut  and  severed  from  tbe  soil,  it 
becomes  personal  property  to  which  title  may 
be  acquired,  as  in  case  of  other  chattels,  by 
simple  contracts  either  oral  or  written.  It 
has  accordingly  become  settled  law  under  tbe 
decisions  of  this  court,  and  by  the  great 
weight  of  authority  elsewhere,  that  parol  or 
simple  contracts  for  the  sale  of  growing  wood 
or  timber,  to  be  cut  and  removed  from  the 
land  by  tbe  purchaser,  are  not  to  be  con- 
strued as  intended  by  the  parties  to  convey 
any  Interest  in  land,  but  as  executory  con- 
tracts for  the  sale  of  the  timber  after  it  shall 
have  been  severed  from  the  soli  and  convert- 
ed into  chattel  property,  together  with  a  li- 
cense to  enter  upon  the  land  for  tbe  purpose 
of  cutting  and  removing  it  Hence  an  oral 
agreement  for  such  a  purpose  is  not  regarded 
as  within  tbe  statute  of  frauds. 

It  is  equally  well  settled  that  while  tbe 
license  to  entet  and  cut  timber,  tbus  cre- 
ated by  parol  or  simple  contracts,  is  irrev- 
ocable aa  to  that  part  of  the  timber  which 
bas  been  severed  from  the  land  in  execution 
of  tbe  contract;  yet  while  it  remains  execu- 
tory as  to  the  wood  or  tlmt>er  not  yet  sev- 
ered from  tbe  land,  it  Is  revocable  mot  only 


at  the  will  of  tbe  owner,  btrt  by  his  deatt, 
or  by  his  conveyance  of  tbe  land  -tritbovt 
reservation.  Buker  v.  Bowden,  83  ICe.  68,  SI 
Atl.  748;  Banton  v.  Shorey,  77  Me  4S;  Bo- 
Bell  T.  Richards,  10  Me.  429;  Folsom  t. 
Moore,  19  Me.  252;  Brown  v.  Dodge,  32  yie. 
167;  Drake  v.  Weils,  11  Allen,  141;  Giles  t. 
Simonds,  15  Gray,  441;  Douglas  r.  Sbn3& 
way,  13  Gray,  408;  White  v.  Forter,  ME 
Mass.  875;  Fletcher  v.  Livingston,  153  Max. 
388,  26  N.  B.  1001;  Cook  ▼.  Steams,  11  Mas. 
533;  13  Am.  &  Eng.  Enc.  Law  (Ist  Elj 
p.  566. 

In  Drake  v.  Wells,  snpra,  H  was  bdd 
that  if  the  owner  of  land  for  a  ralnaUe 
consideration  orally  licenses  aDotba'  to  Cut 
off  wltliin  a  certidn  time  the-  trees  standias 
upon  it,  and  afterwards  executes  an  afaoointt 
deed  of  tbe  land  to  a  third  person,  sncb  dwtl 
wh«i  made  known  to  the  Hcensee,  win  op- 
erate as  a  revocation  of  tbe  license,  altbousz 
the  grantee  had  knowledge  of  It.  In  th* 
opinion  the  court  say:  "Tbe  wbole  rests  k 
contact  A  revocation  of  tbe  license  to  ea- 
ter on  tbe  land  does  not  defeat  any  vzJJd 
title.  It  does  not  deprive  an  owner  of  ciiat- 
tels  of  his  property  in  or  possession  of  th«a. 
The  contract  being  still  execntory,  no  dt> 
bas  passed  to  the  vendor,  and  tbe  refusal  of 
the  vendor  to  permit  the  vendee  to  enter  oa 
tbe  land  for  the  ptu^se  of  dlsconneetias 
from  tbe  freeihold  the  iMvperty  agreed  to  be 
sold  is  only  a  brencb  of  contract  the  resKd; 
for  which  is  an  action  for  damages." 

The  distinction  sought  to  be  made  in  tw- 
half  of  the  defendant  between  an  oral  agrw- 
ment  for  the  sale  of  standing  trees  witb  i 
license  to  cut  and  remove  tliem  within  i 
specified  time  and  an  unsealed  written  agive- 
ment  for  the  same  purpose  is  not  in  im- 
mony  with  demeotary  principles,  and  is  cot 
supported  by  the  citation  of  any  antboritHS. 
At  common  law,  apart  from  tlie  statute  of 
frauds,  there  is  no  distinction  between  un- 
sealed written  and  oral  contracts;  for,  whrti- 
er  they  are  written  or  only  spoken,  they  an 
In  law,  if  not  sealed,  equally  and  only  pa;nl 
contracts.  A  present  legal  Interest  In  nai 
property  can  only  be  granted  In  tbis  state 
by  an  instrimient  under  seaL  In  two  of  tte 
cases  above  cited  the  contracts  t<ye  the  nte 
of  tbe  standing  trees  tliere  in  qnestion.  as  is 
tbe  case  at  bar,  were  evidenced  by  wrlttea 
bills  of  sale. 

In  Fletclier  v.  Livingston,  153  Mass.  SS?^ 
26  N.  E.  1001,  tbe  owner  of  a  tract  of  wooi 
land  agreed  in  writing,  for  a  Taluable  con- 
sideration, to  sell  to  the  plaintiff  all  the  wood 
and  timber  standing  on  it  "with  one  year's 
time  to  get  It  off,"  and  the  court  said  in  tbe 
opinion:  "It  is  well  settled  that  a  contrart 
like  that  relied  on  by  tbe  plaintiff  does  not 
immediately  pass  a  title  to  property,  and 
is  not  a  sale  or  a  contract  for  a  sale  of  u 
interest  in  land,  but  an  executory  agreemeBt 
for  tbe  sale  of  chattels,  to  take  effect  rrbes 
the  wood  and  timber  are  severed  from  the 
land,  with  a  license  ta,-eater,  and  cut  tl» 
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trees,  and  remove  them.  Sach  a  contract, 
If  oral.  Is  not  within  the  statute  of  firauda, 
and  Its  construction  Is  the  same  as  If  it  were 
In  writing." 

In  Dooglas  V.  Shnmway,  13  Gray,  498,  a 
bill  of  sale  of  standing  wood  and  timber  was 
elven  by  the  owner  of  the  land,  as  In  the 
case  at  bar,  with  a  license  to  remove  it  with- 
in a  specified  time,  and  this  written,  but  un- 
seAled,  instrument  was  construed  by  the 
court  as  having  the  same  force  and  effect  that 
an  oml  agreement  for  the  same  purpose 
would  have  had. 

In  the  case  at  bar  the  plaintiffs  had  no 
knowledge  of  the  defendant's  conveyance  of 
the  land  until  after  It  was  made,  and  never 
waived  any  rights  acquired  under  their  parol 
contract  for  the  standing  growth.  They 
were  not  parties  to  any  private  oral  arrange- 
ments the'  defendant  may  have  had  with  her 
Srantee,  or  his  successors  in  title,  In  regard 
to  their  recognition  of  the  plaintiffs'  claim. 
There  was  no  privity  of  contract  between 
such  grantees  and  the  plaintiffs,  and,  where 
there  Is  no  privity  of  conitract,  no  action  will 
lie.  The  defendant's  conveyance  of  the  land 
without  any  reeervatloo  of  the  standing 
growth  operated  as  a  revocation  of  the  plain- 
tiffs' license  to  enter  for  the  purpose  of  cut- 
ting and  removing  the  trees,  and  any  such 
entry  by  them  for  that  purpose  against  the 
express  prohibition  of  the  owners  of  the  land 
would  have  been  a  trespass.  Whether  the 
d«fendant  has  any  remedy  In  law  or  equity 
against  her  grantee  for  his  failure  to  protect 
ttie  rights  of  the  plaintiffs  by  a  reservation 
In  his  deed  to  his  successors  in  accordance 
Tvith  any  oral  agreement)  he  may  have  made 
Tvlth  her  is  a  question  not  now  before  the 
court  The  plaintiffs'  remedy  is  an  action 
for  damages  against  the  defendant  for  a 
breach  of  her  contract  with  them. 

The  uncontroverted  testimony  introduced 
by  the  plaintiffs  in  relation  to  damages  shows 
that  the  value  of  the  groiwlh  now  standing 
on  the  lot  exceeds  $100,  the  amount  named 
aa  the  ad  damnum  in  the  writ;  but  the 
plaintiffs'  recovery  must  be  limited  to  that 
amount. 

Judgment  for  the  plaintiffs  for  $100. 


MURPHT  T.  DELANO  et  al. 

(Supreme  Judidai  Court  of  Maine.    April  10, 

1901.) 

WILI/— SPHINDTHRIFT    TRUST— VOID    DBBD    TO 
CESTUI  QUB  TRUST. 

1.  The  law  does  not  permit  a  will  to  be  de- 
feated by  a  separate  Indenture  between  the 
trustees  and  the  cestui  que  trust  not  In  con- 
formity with  the  will. 

2.  Trustees  were  authorised  by  the  will  of  a 
testator  to  turn  over  the  whole  estate  to  his 
son  after  he  became  30  years  of  age,  if.  In 
their  judgment.  It  would  be  for  the  best  Interest 
of  the  sou  and  his  heirs  "for  him  to  have  pos- 
sessioD  and  control  of  the  whole  of  said  resi- 
due." But  It  appeared  from  the  terms  of  a 
trust  deed  from  toe  trustees  to  the  son  that,  in 
their  judgment,  it  was  not  for  his  interest  to 


have  control  of  the  entire  property,  for  the 
deed  continued  in  the  trustees  the  control  of 
$23,000  of  the  estate,  and  attempted  to  protect 
the  income  payable  to  the  son  against  either 
alienation  by  Urn  or  attachment  by  creditors. 

Held,  that  such  a  stipulation  whereby  the 
son  became  absolutely  entitled  to  receive  one- 
fourth  of  the  income  quarterly  is  not  in  conr 
formity  with  the  terms  of  the  trust,  and.  If 
hcdd  operative,  would  have  the  effect  to  defeat 
the  manifest  purpose  of  the  testator  by  making 
this  income  subject  to  the  claims  of  creditors. 
(Official.) 

Report  fr<»ii  supreme  Judicial  court,  Saga- 
dahoc county. 

Action  by  Edward  J.  Murphy  against  Sam- 
uel B.  Delano  and  others  to  enforce  their 
claims  by  attachment  of  one  defendant's  in- 
terest under  the  will  of  his  father.  Case  re- 
ported.   Trustees  discharged. 

Argued  before  WISWELL,  C.  J.,  and  EM- 
ERY, WHITBBOU8E,  STROUT.  and  FOO- 
LER, JJ. 

F.  B.  Southard,  for  plaintiff.  J.  M.  Trott. 
for  trustees. 

WHITBHODSE,  J.  The  plaintiff  is  a 
creditor  of  Samuel  E.  Delano,  and  seeks  by 
this  trustee  process  to  subject  to  the  payment 
of  his  debt  certain  funds  in  the  hands  of 
these  trustees,  who  were  appointed  by  the 
probate  court  to  execute  a  trust  created  by 
the  will  of  Benjamin  Delano,  probated  In 
1875,  and  who  had  also  been  named  as  trus- 
tees in  an  indenture  or  deed  of  trust  between 
themselves  and  the  principal  defendant  and 
his  wife,  Annie  T.  Delano,  executed  in  1890. 

Whether  or  not  the  trustees  are  chargeable 
In  this  proceeding  is  a  question  involving,  to 
some  extent,  the  construction  of  the  will  of 
Benjamin  Delano,  and  an  inquiry  into  the 
validity  and  force  of  this  Indenture  or  deed 
of  trust 

The  twelfth  item  of  the  will,  the  consider- 
ation of  which  is  specially  Involved  in  this 
case,  reads  as  follows,  to  wit: 

"Twelfthly.  All  the  residue  of  my  estate  I 
leave  in  the  hands  and  imder  the  control  of 
my  said  executors,  to  be  by  them  held  and 
prudently  managed  for  the  benefit  of  my  son, 
Samuel  B.  Delano,  and  his  lawful  issue,  if  he 
should  have  any,  as  follows,  to  wit:  If  from 
slcltness  or  any  other  cause  my  said  son  shall 
at  any  time  be  In  need  of  assistance  from  my 
said  estate,  I  hereby  authorise  my  said  exec- 
utors to  pay  to  or  for  him  such  sum  from  said 
residue  as,  in  their  Judgment,  the  circumstan- 
ces of  the  case  may  require;  and,  further- 
more, I  hereby  authorize  and  direct  my  said 
executors  to  at  any  time  render  to  my  said 
son  such  pecuniary  assistance  out  of  said  res- 
idue of  my  estate  as.  In  their  Judgment,  may 
be  for  the  benefit  of  himself  and  his  heirs, 
for  the  purpose  of  establishing  himself  in 
some  business,  or  in  any  way  benefiting  him- 
self pecuniarily;  and  whenever,  after  he  shall 
have  attained  the  age  of  thirty  years,  it  will. 
In  their  opinion,  be  for  the  best  interest  of 
himself  and  his  heirs,  I  hereby  authorize  my 
said  ex^utors  to  pay  the^whole  of  uld  rea- 
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Idne  to  my  said  son.  But,  in.  caBs  the  tlma 
should' never  come  when,  in  the  Judgment  at 
my  Bald  eserators,  it  womld  b*  for  the  best  In- 
terests of  mjp  said  son  and  his  heirs  for  him 
to  hare  poseeselon  and  contnri  of  the  whole 
of  said  residue,  I  heieby  direct  my  said  exae- 
utors  to  retain  the  possession  and  control 
thereof,  glring  him  from  time  to  time  such 
amounts  as,  in  their  Judgment,  his  comfort' 
and  necessities  may  rewiulre,  and  to  devote- 
such  part  thereof  as,  in  their  Judgment,  may 
be  proper,  to  the  support  and  education  of  his 
lawful  issue,  if  he  have  any,  until  they  sev- 
erally arrive  at  the  age  of  twenty-one  years, 
wlien  whatever  may  remain  of:  said  residue' 
is  to  be  divided  eciually  among  said  issue^. re- 
serving enough  therefrom  to  provide  a  com- 
fortable support  for  tlie  said  Samuel  E.,  \t  he 
should  be  living  at  that  time,  during:  his  nat- 
ural life,  said  reserved  sum  to  be  equally  dl- 
vtded  among  his  children  and  their  hein  after 
his  decease;  and  if  tlie  said  Samuel  E.  should 
die  without  leaving  lawful  Issue,  and  leaving, 
the  residue  of  my  estate  still  in  the  hands  of 
my  executors,  it  is  my  will  that  said,  residue 
shall  descend  to  his  heirs  at  law." 

In  their  disclosure  the  trustees  represent, 
that  "in  July,  1896,  the  said  Samuel  E.  Dela- 
no, being,  then  of  the  age  of  forty-three,  with, 
a  wife  and  family  of  small  children,  requested 
said  trustees  to  set  apart  a  sum  of  $25,000  in 
such  manner  that  it  might  be  secured  for  the 
benefit  of  himself  and  family;  and  the  trus- 
tees, being  advised  and  believing  that  it  would 
be  impracticable  to  carry  out  the  provisions  of 
said  will  in  the  precise  form  In  which  it  la 
worded,  *  •  •  agreed  to  hold  said  assets 
as  then  invested  to  the  amount  of  $25,000," 
provided  Samuel  would  execute  an  express 
deed  of  trust  for  that  purpose;  and.  thereupon 
the  deed  of  trust  above  named  was  duly  ex- 
ecuted. The  trustees  further  state  in  the  dis- 
closure that,  "in  order  to  settle  our  accounts 
as  trustees  under  said  will,  receipts  were 
passed  between  us  and  said  Samuel,  but  the 
assets  of  the  estate  to  the  amount  of  $25,- 
000  were  retained  In  our  hands'  as  Invested; 
and  at  the  time  of  service  of  process  in-  the 
above-entitled  action  we  held  in  our  bands,  as 
such  trustees,  the  principal  sum  of  $23,695," 
and  Income  to  the  amount  of  $170.25. 

The  deed  of  trust  «xecuted  as  above  stated 
makes  it  the  duty  of  the  trustees  to  hold  the 
fund  of  $25,000  in  trust,  and  "to  pay  over  the 
net  income  quarterly  in  each  year  •  •  • 
In  the  following  manner:  One-quarter  there- 
of to  the  said  Samuel  E.  Delano  so  long  as  he 
may  live,  upon  liis  personal  receipt,  but  with- 
out any  i>ower  of  anticipation  or  alienation, 
and  free  from  the  Interference  or  claim  of 
any  creditors  of  said  Samuel;  and  the  re- 
maining three-quarters  to  the  said  Annie  T. 
Delano,  to  be  appropriated  and  expended  by 
her,  according  to  her  sound  Judgment,  for 
tbe  benefit  and  behoof  of  the  family  of  her 
and  the  said  Samuel.  Such  payments  to  be 
and  operate  as  a  full  release  and  dischargs  to 
■aid  trustees.? 


By  the  terms  of  the  twelCtb  item  of  t^ 
wiU  it  is.  ohriouS'^  that,  in  tlae  discretion  al 
tha  exscntooB,  or  of  the  trnstees  aubseqnentlf 
appointed  to  execute  the  trust,  aamwl  E. 
Delano  would  have  only  the  Ufa  enjoynus: 
o£  the  inoome  of  a.  tcust  estate,  and  that  ]iu 
"lawful  issue"  thus  liave  a  contingent  inter- 
est in  the  remainder,  which  should,  give  tbes 
the  right  to  be  heard  In  determiniuji.wbetba; 
under  a  propec.  construction  of  the  wiH,  \3t 
"residue'''  of  tho  testator's  estate  -  was  piscnl 
beyond,  the  reach. of  the  a^editois  of  Samoei 
E.  Delano.  It  is  also  clear  that  the  wife  six: 
children  of  Samuel.  E^  DeJano  ba.ve  a  rigbi 
to  be  heard.  In  detennining  whotber  the  ex- 
ecution, of  tha  trust  deed  in  1896  was  a  legit- 
tmata  exorcise'  of  the  powers  of  the  trwrtpw, 
and,  if  so,  whether;  it  could,  have-  the  le^ 
effect  to  pcotect  tha  trust,  fund,  against  ti» 
creditors  o£  Samuel  E..Ddano.  ^niese  eta- 
^derations  lllustiate  tha  propriety  of  a  re- 
sort,, in  sach.  a  cas«,  to  the  equity  Jucisdic- 
tion  of  the  court,  where  tlia  rights  of  all  pa^ 
ties  Interested  could  he  determined  by  a 
creditors'  bill,  to  which  the  wdCe  and  dLt- 
dnen.  o£  Samnd  E.  Delano  would.,  be  necet- 
sary  parties.  But,  inasmuch  as  thei  qns- 
tions.  suggested  have  beoa  argaad.  by  coaasd 
in. the  case,  now  before  the  court,  it  may  bt 
advisable,  in.  order  to  prevoit  further  litigi- 
tion,  to  present,  other  reasons  wbich  seefii 
conclusive  against  the-  right  oC  the  plaintX 
to  have  the- trustees  charged  in.  tbis  proceel 
ing. 

The  doetxins-  of  "spendthrift  tEnata"  bss 
been,  distinctly  approved  in  .an  elaborate  opin- 
iOQ  by  this  csuxt  in  Roberts  v.  Staivena,  84 
Mie.  325y  24  Atl.  8X3,.  17  L.  R.  A.  2GG.  Is 
which  it  was  held  that  a.  testatox  may  girt 
to  his  son  for  life  the  annual,  income  U  a 
trust  estats,.  witb  suoh  qusllflfationa  and  le- 
strlctions  thatttie  lifa  tenant,  cannot  alienate 
it,,  nor  hla  creditors  reach  it;,  and  tJiat  it  s 
not  necessary  for  this  purpose  that  the  -niU 
shonid  contain  aa.  express  decla ration  tbat 
the  son's  interest  in  the  trust  estate  siuS 
be  beyond,  the  reach  of  his  credltms,  proRil- 
ed  such  appears  to  be  the  clear  Intentioii  d 
the  testator,  as  gathered  from  all  pacta  of 
the  will  construed  together  in.  the  light  o! 
circvimstances.  In  such  case  it  is  the  dot; 
of  the  court  to  look  to  the  intention  disdw-e! 
by  the  whole  instrument,  rather  than  to  tb^ 
language  employed  in  any  p«rtlcalar  clait^ 
of  it  See,  also,  Munroe  v.  Dewey,  176  Mas. 
184,  57  N.  E.  340,  reported  since  the  arp- 
ments  in.  this  case.  "If  it  appear  ftom  tiw 
will,"  said  Yeasey,  J.,  in  Barnes  v.  Dow.  58 
Vt  580,  10  AtL  258,  "that  it  wa»  the  Intent 
of  the  testator  that-  the  beneficfary  bIiotiU 
have  nothing  she  could  dispose  of,  it  -will  ix 
as  effectual,  to-pvoteet:  the  tmst  •■  If  tlKre 
were  an  express  clanse  against  aifenstian.'' 
In  Grothe's  Appeal,  135  Pa.  685,  IS  AtL 
V35&,  the  balance  of  a  certain  sbare  of  tlK 
testator^  property  was  given  to  a.  trastee  t» 
pay  the  Interest  ammaily  accmiog  ttereon  tD 
one  o£  his  ssns,  and  there  was  no  clause  prs- 
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tecting  the  Income  from  attachment;  but 
tbe  conrt,  construing  the  «111  in  tbe  light  of 
all  the  drcumstiitices,  held  that  the  Income 
was  exempt  from  the  son's  creditors,  "though 
Ecuch  intent  Wa«  net  clearly  eKpressed  by  the 
scrivener.". 

Such   Immunity  of  tbe  estate   from  tbe 
claims  of  creditoTB  may,  in  like  manner,  re> 
suit  from  provision  made  by  a  testator  for 
tbe  maintenance  of  his  son,  by  -which  the 
portion  of  the  Income  to  be  applied  for  his 
support,  and  the  time  and  manner  of  fur- 
nlahiug  it,  are  left  entirely  to  the  discretion 
of   the  trustee.     In  Keyser  v.  Mitchell,   67 
'Pa.  473,  the  question  was  whether  the  Income 
created  for  the  benefit  of  a  son  by  the  will 
of  his  mother  was  attachable' in  the  hands  of 
tbe  trustee  for  the  debtd  of  the  son.    In  that 
case  the  will  also  provided  for  a  contingent 
dispoaittob  of  the  corpus  of  tbe  property  at 
tbe  discretion  of  the  trustee.    In  the  opinion 
the   court  say:    "Here  nothing  is  given  to 
ttae  cest»l  ^ne  truirtr  eacceintlng  at  the  discre- 
tion of  the  trustee.    It  was,  no  doubt,  intend- 
ed by  the  testbtor  tbut  a  domfbrtable  main- 
tenance should  be  tltDvided  fr6nt  the  trust  es- 
tate for  her  son;  but  that  was  to  be,  both  in 
amooot  and  mode,  'at  t%«  Mle  and  absolutfe 
discretion  of  tbe  trustee.'    •    •    •    To  sub- 
ject the  income  to  exectltloiM-flt  the  salt  of  a 
creditor  would  end  all  dlsoretlon  of  the  trus- 
tee over  the  income,  and,  in  effect,  utterly 
defeat  the  intention  of  the  testator  in  ore- 
ating  it.    We  cannot  but  regard  this  form 
of  trust  to  be  as  eflectnal  in  guarding  a  trust 
and  its  income  against  the  prodigality  of  its 
beneficiary  as  would  be  a  positive  exclusion 
of  creditors  in  the  will  of  the  donor.    Where 
the  amount  results  from  the  discretion  of  the 
trustee,  and  that  discretion  is  personal,  no 
sum,  eo  nomine,  exists  to  be  attached.     It 
only  belongs  to  the  cestui  que  trust  when  It 
Is  paid,  or  in  some  otiier  way  made  over  or 
set  apart,  to  him.    We  think,  therefore,  the 
attachment  in  this  case  against  the  trustee 
was  entirely  inoperative  to  bind  any  interest 
of  the  defendant  in  the  trust  estate." 

By  the  plain  terms  of  the  twelfth  item  of 
the  will  in  the  case  at  bat  it  was  left  entire- 
ly to  the  Judgment  and  discretion  of  the  ex- 
ecutors (or  of  the  trustees  who  succeeded 
them)  to  decide  whether  any  part  of  the  res- 
idue of  the  estate  left  In  tiieir  custody  and 
control  should  be  applied  to  the  support  ot 
Samuel  E.  Delano,  and,  if  so,  what  portion, 
and  when  and  und»  what  circumstances  it 
should  be  paid.  This  cestui  que  trust  was 
to  receive  bo  part  of  the  estate  except  at  the 
discretion  of  tbe  trustees.  His  interest  was 
not  absolute,  but  contingent  upon  the  exer- 
cise of  their  Judgment  and  discretion.  The 
language  of  the  will  discloses  a  manifest  ia- 
tentk>n  on  the  part  ot  the  testator  to  provide 
for  tbe  support  of  his  son,  as  in  the  Judg- 
ment of  the  tmstees  his  "comfort  and  neces- 
sities" might  require,  but  to  protect  the  trust 
estate  against  the  son's  improvidence  and 
the  elalau  ot  crediton  by  authoriBiBg  It  to 


be  kept  absolutely  under  the  control  of  the 
trustees,  and  applied  foe  tbe  son's  benefit 
entirely  at  tbeit  dlsoretlon. 

It  is  obvious  that  by  such  a  provision  noth- 
ing was  secured  to  Samuel'  B.  Delano  as  a 
mattec  of  right  which  could  be  reached  even 
by  a  creditors'  bill  in  equity,  and'  it  is  ex- 
pressly provided  by  section  56,  c.  88,  Bev. 
8t,  that  at  law  no  person  shall  be  adjudged 
trustee  by  reason  of  anything  "due  from  Mm 
to  the  principal  defendant,  unless  at  the  time 
of  the  service  of  tlie  writ  upon  him  It  is  due 
absolutely,  and  not  on  any  contingency." 

It  is  suggested,  however,  that  by  virtue 
of  the  stipulation  contained  iu  tbe  deed  of 
tnist  of  169^  above  described,  one-fourtb 
part  of  Qie  Income  was  made  payable  uncon- 
ditionally to  Samuel  E.  Delano,  and  thus  be> 
cajoe  subjeot  to  the  claims  of  creditors;  tar 
it  is  not  in  coatrovei-sy  that,  if  the  deed  of 
tniat  was  one  which  tbe  trustees  were  in 
otber  respects  empowered  to  malie,  the  pro- 
vision tiwre  found  against  alienation  and'  the 
interference  of  creditors  would  be  inop^A- 
tive;  for,  while  such  a  qualification  of  the 
estate  may  be  attached  to  a  gift  by  the 
donor.  It  cannot  be  created  by  private  agree- 
ment between  the  trustees  and  cestui  que 
trust  In  the  manner  proposed  in  this  deed  of 
trust. 

It  is  an  elementary  prhiciple  in  the  law 
of  trusts  that:  "Under  the  geoieral  obliga- 
tions of  carrying  the  trust  Into  execution, 
trustees  are  bound,  in  the  first  place,  to  con- 
form strictly  to  the  directions  of  the  trust. 
»  •  •  The  trust  Itself,  wtatfeyer  it  be, 
constitutes  the  charter  of  tbe  trustee's  powers 
and  duties.  From  it  be  derives  the  rule  of 
his  conduct  It  prescribes  the  exteni;  and 
limits  of  his  antbority.  It  fwnistaes  thb 
measure  of  his  Obligation.  •  ♦  •  A  trus- 
tee can  use  the  property  only  for  the  porpose 
contemplated  in  the  trast,  and  must  conform 
to  the  provisions  of  the  trust  In  their  tfw 
spirit,  intent,  and  meaning;  not  merely  in 
their  letter."  2  Pom.  Bq.  Jum.  I  1062.  lb 
Rife  V.  Gegrer,  88  Fa.  898,  08'  Am.  Dec.  851, 
a  testator  gave  to  his  son  the  income  of  a 
trust  estate  for  life,  with  an  express  provl- 
sioo  against  alienation  and  liability  for  debts; 
and  the  trustee  subsequently  gave  to  the  son 
a  deed  of  the  estate  in  fee  simple.  But  this 
was  declared  In  tbe  opinion  of  the  court  to 
be  "inoperative,"  because  "It  is  not  in  the 
power  of  a  trustee  to  destroy  the  trust" 
Quoting  the  language  of  the  court  in  Fisher 
V.  Taylor,  2  Rawle,  38,  the  opinion  further 
states  that  "a  different  constrnction  would 
moke  the  beneficial  interest,  which  the  testa- 
tor intended  to  provide  for  his  son,  subject 
to  be  sold  for  bis  debts,  when  he  espressly 
declared  that  it  should  not  be  so  subject,  and 
would  thus  set  up  a  new  wIU  in  the  place  of 
that  which  it  affected  to  interpret" 

It  Is  obvious  that  the  deed  of  trust  be- 
tween tbe  trustees  and  tbe  cestui  que  tmst 
in  the  case  at  bar  was  not  in  ccmformity  with 
tlie  pcovlsloos  of  the  wi^    liruei  the  tnuteos 
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were  anthorlzed  by  tbe  testator  to  turn  over 
the  wbole  estate  to  Samud  E.  Delano  after 
he  became  3U  years  of  age,  if,  In  their  judg- 
ment. It  would  be  for  the  best  Interest  of 
Samuel  and  bis  heirs  "for  him  to  have  pos- 
seeslcm  and  control  of  the  whole  of  said  resi- 
due." But  It  appears  from  tbe  terms  of  the 
trust  deed  that,  in  their  Judgment,  it  was 
not  for  bis  interest  to  have  control  of  the 
entire  property,  for  tbe  deed  continues  in  tbe 
trustees  the  control  of  $25,000  of  tbe  estate, 
and  attempts  to  protect  tbe  income  payable 
to  Samuel  E.  against  either  alienation  by  bim 
«r  attachment  by  creditors.  But  the  stipu- 
lation whereby  Samuel  became  absolutely  en- 
titled to  receive  one-fourth  of  tbe  income 
quarterly  Is  not  in  conformity  with  tbe  terms 
of  the  trust,  and,  if  held  operative,  would 
hare  tbe  etTect  to  defeat  the  manifest  pur- 
fiose  of  tbe  testator  by  mn  Icing  this  Income 
subject  to  the  claims  of  creditors.  Tbe  trust 
should  have  been  administered  by  the  trus- 
tees in  accordance  with  the  directions  of  tbe 
testator.  Tbe  law  will  not  permit  it  to  be  de- 
stroyed by  a  separate  indenture  ttetween  tbe 
trustees  and  tbe  cestui  que  trust. 
Trustees  discharged. 


INHABITANTS   OP  SOUTH  THOMASTON 
T.  INHABITANTS  OF  FRIENDSHIP. 

(Supreme  Judicial   Ooort  of   Maine.    April    1, 
1901.) 

SUPPLIES  TO  PAUPER— ACTION  TO  RECOVER 
FOR— PLEADING— AMENDMENT— HOME  DOMI- 
CILE —  ABANDONMENT  —  SETTLEMENT  OF 
PAUPER— BURDEN    OF  PROOF. 

1.  In  an  action  by  one  town  against  another 
to  recover  tor  supplies  furnished  one  Watson 
and  family,  a  pauper  whose  settlement  was  al- 
leged to  be  in  the  defendant  town,  tbe  declara- 
tion averred  "that  on  the  lat  day  of  February, 
A.  D.  1896,  said  Watson,  and  with  him  his 
family,  had,  and  ever  since  has  had,  his  lawful 
settlement  in  the  town  of  Friendship;  that  on 
tbe  first  day  of  February  aforesaid  tbe  said 
Watson,  so  naving  his  settlement  in  said  town 
of  Friendship,  was  found  in  said  town  of  Sontb 
Thomaston  destitute,  and  on  account  of  pover- 
ty in  need  of  relief,  and,  being  so  found,  the 
overseers  of  the  poor  of  said  town  of  South 
Thomaston  relieved  said  Watson  and  his  said 
family,  by  then  and  there,  and  thence  to  the 
4ay  of  the  date  of  this  writ,  furnishing  and  pro- 
viding them  with  sufficient  board,  etc.,  men- 
tioned in  the  account  annexed  to  the  writ:  and 
within  three  months  next  after  the  furnishing 

the  said  supnlies,  to  wit,  on  the  day  of 

,    A.    D.    1896,    the    OTcrseers    of   Sonth 

Thomaston  sent  a  written  notice  signed  by  them 
to  the  overseers  of  the  poor  of  the  town  of 
Friendship,  stating  therein  the  facts." 

The  presiding  jostice  allowed  the  plaintiff 
to  amend  tbe  declaration  by  inserting  after  the 
words  "and  on  the  first  day  of  February  afore- 
said" the  words  "and  on  sundry  days  subse- 
onent  thereto,"  and  by  inserting  after  the 
clause,  "and  the  plaintiff  avers  that  within  three 
months  next  after  the  furnishing  of  supplies 
aforesaid"  the  words  "and  on  the  9th  day  of 
April,  1897,"  and  by  striking  out  at  said  place 

the  words  "on  tbe day  of ,  A.  D. 

1886." 

Held,  that  said  amendments  were  properly 
Allowed,  in  the  discretion  of  tbe  court. 


2.  A  plaintiff  may  be  allowed,  in  the  6if<n- 
tion  of  the  court,  to  amend  his  dedaratioii  If 
striking  out  any  portion  of  the  claim  sued. 

3.  It  is  not  necessary,  in  order  to  retain  la  i 
legal  home  in  a  town,  that  a  person  slioiilc  c  I 
all  Umes  hare  some  house  or  building  or  rooa 
to  which  he  has  a  right  to  go.  | 

4.  The  defendant  requested  tlie  presiding  j.f 
tlce  to  instruct  the  jury  that  a  home  once  «*• 
tablished    continues   until    the    person    deptrj  i 
with  an  intention  to  aliandon  such  home.   V.-  ' 
presiding  jnstice  did  not  give  the  instracticD  u 
requested,  but  instructed  the  joi^  that,  to  bmi  ! 
up  the  continuity  of  a  home,   it   is  not  ne>'<^ 
sary  that  the  departure  should  be  with  a  &s-: 
intention  not  to  return.    It  is  enough  if  be  Ci-  \ 
parts  without  a  fixed  intention  to  retom. 

Held,  that  the  instruction  giren  is  con<er. 

5.  In  a  pauper  suit  the  burden  is  apon  i.i  j 
party  alleging  it  to  prove  that  the  pauper  ii 
gained  a  new  settlement  by  having  a  home  tft 
years  consecutively  in  some  other  town. 

6.  It  is  possil>le  that  a  man  may  so  wacd?- 
around  as  to  lose  a  borne,  within  the  legal  yi- 
nification  of  the  word  "home"  under  tbe  panps 
statutes. 

(Official.) 

ISxceptions  from  supreme  Judicial  com 
Knox  county. 

Action  by  tbe  inhabitants  of  Sooth  Tboa- 
aston  against  tbe  inhabitants  of  Friend<34' 
to  recover  for  pai4>er  supplies.  Verdict  fo: 
plaintiff,  and  defendant  excepts.  E<xcepti':>Ei 
overruled. 

Argued  before  WISWELU  CX.  3.,  slI 
EMERY,  WHITEHOUSB.  STKOUT,  til 
POOLER,  JJ. 

C.  E.  &  A.  S.  Littiefield,  for  pUintifl.  I: 
N.  Mortland,  M.  A.  Jobaaoa,  and  B.  L 
Thompson,  for  defendant. 

POOLER,  J.  This  Is  an  action  of  assax^ 
sit  to  recover  fcHr  pauper  supplies  fumlsLed 
by  the  plaintiff  town  to  one  Albert  Watsst 
and  bis  family,  whose  pauper  settlement  is 
averred  by  tbe  plaintiff  to  have  been  in  tie 
defendant  town.  The  writ  is  dated  Febroaiy 
28,  1898.  The  verdict  was  in  favor  of  tt; 
plaintiff  town,  and  the  defendants  bring  tU 
case  here  upon  exceptions  to  rulings  of  tb; 
presiding  Justice  allowing  certain  amecii- 
meuts  to  the  declaration,  and  to  instmctiou 
of  tbe  presiding  Justice,  and  to  bis  refusal  to 
give  requested  Instructions  apoa  points  ia- 
volvlng  tbe  settlement  of  tbe  pauper. 

The  declaration,  before  amendment,  aver- 
red that  on  the  1st  day  of  February,  A.  D. 
1895,  said  Watson,  and  with  him  his  tamai. 
had,  and  ever  since  has  had,  his  lawfnl  $«:■ 
tlement  in  the  town  of  Friendship;  tliat  ot 
the  Ist  day  of  February  aforesaid  the  sa.l 
Watson,  so  having  bis  lawful  settlement  b 
said  town  of  Friendship,  was  found  in  sak! 
town  of  South  Thomaston  destitute,  and  ac 
account  of  poverty  in  need  of  relief,  and.  be- 
ing so  found,  the  overseers  of  the  poor  of 
said  town  of  South  Thomaston  relieved  tt^ 
said  Watson  and  his  said  family  by  then  ni 
there,  and  from  thence  to  tbe  day  of  tbe  datt 
of  this  writ,  furnishing  and  providing  then 
with  sufBclent  board,  etc.,  mentioned  in  tbe 
account  annexed  to  tbe  writ;  and  that  wIiIk 
in  three  months  next  after  the  tomiablng  Um 
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said  supplies,  to  wit,  on  the        ■■■!   day  of 

r,  A.  D,   1896,   the  oveorseeiw  of  South 

Xbomaston  seut  a  written  notice .  signed  by 
them  to  the  overseers  of  the  poor'ioif  the 
town  of  Friendship,  stating  therelB  the  facts, 
etc.  The  account  annexed  to  the  writ  con- 
tained Items  prior  to  January  11,  1897,  and 
also  Items  furnished  on  and  after  said  Jaan* 
ary  11th. 

The  defendants  pleaded  the  general  Issue, 
and  also  pleaded  the  statute  of  Umitatlons.  - 

The  presiding  Justicei  against  the  defend'' 
ants'  objeetlous,  allowed  jthe  i  plaintiff  -  to 
amend  the  declaration  In  the  following  par* 
ticulars:  (1)  By  inserting  after  the  words 
"nnd  on  the  first  day  'Of  February  aforesaid" 
the  words  "and  on  sundry  days  subsequent 
thereto."  <2)  By  inserting  after  the  clause 
"and  the  plaintiff  aTors  that  within  three 
months  next  after  the  turnlshiug  of  supplies 
aforesaid"  the  words  "and  on  the  9th  day  of 
April,   1S87,''   and  by  sUllving  out  at  sold 

place  the  words  "on  the day  of  — ; — , 

A.  D.  1806."  (3)  By  striliing  out  all  the 
items.  In  the  account  annexed  to  the  writ  of 
date  prior  to  January,  lit  1S07. 

The  exception  to  the  allowance  of  the 
amendments  can  only  be  sustained  by  estab- 
lishing the  proposition  that  they  are .  such 
amendments  as  could  not  be  legally  autbxN.*- 
ized  by  the  presiding  Ju^ice,  or,  In  other 
words,  that  it  was  beyond  the  power  .of  the 
Judge  to  grant  them  under  any  state  of  facts, 
BIpley  V.  Hebron,  60  Me.  388. 

By  Rev.  St  c.  82,  {  10:  "No  process  or 
proceedings  in  courts,  of  Justice  shall  be 
abated,  ttrrested  or  reversed  for  want  of  form 
only,  or  for  circumstantial  errors  ot  mistakes 
which  by  law  are  amendable,  when  the  per- 
son and  case  can  be  riglitly  understood." 

Rule  of  court  5  provides  that  amendments 
In  matters  of  substance  may  be  made,  in  the 
discretion  of  the  court,  but  no  new  count  or 
amendment  of  a  declaration  will  be  allowed 
unless  it  be  consistent  with  the  original  dec- 
laration, and  for  the  same  cause  of  action. 

The  statute  above  cited,  being  remedial, 
has  been  liberally  construed  and  applied  in 
the  fnrtheranqe  of  Justice.  Solon  v.  Perry, 
M  Me.  403. 

We  now  proceed  to  consider,  the  amend- 
ments In  the  order  in  which  they  are  above 
stated. 

1.  The  declaration,  as  originally  framed, 
alleged  that  the  pauper,  Watson,  on  the  1st 
day  of  February,  1895,  had,  and  ever  since 
has  bad,  his  lawful  settlemept  in  tbe  town 
of  Friendship,  and  that  said  Watson  being 
found  in  South  Thomaston  destitute  and  in 
need  of  relief  on  the  1st  day  of  February, 
1896,  the  overseers  of  the  poor  of  said  South 
Thomaston  then  and  there,  and  from  thence 
to  the  day  of  the  date  of  this  writ,  supplied 
blm  with  proper  board,  etc.,  mentioned  la 
the  account  annexed  to  the  writ,  the  amount 
remaining  unpaid  being  $125.48.  We  think 
this  a  sufficient  allegation  that  tbe  pauper 
had  his  lawful  settlement  In  the  defendant 
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town  during  all  the  time  from  the  1st  day 
of' February,  1895,  to  the  day  of  the  date  of 
the  writ)  and  that  during  all  that  time  he 
was  supplied  by  the  plaintiff  town.  The 
amendment  inserting,  "and  on.  sundry  days 
subsequent  thereto,"  does  not  enlarge  the 
plaintiff's  claim,  for  the  account  nuucxtd,  in 
which  the  Items  sued  for  are  specifically 
stated,  still  remains  a  part  of  the  deolava-> 
tkm.  Without  the  amendment  the  plalntlil 
could  recover,  the  other  necessary  facts  be-- 
ing  proved,  all  expenses  tncinred  In  the  re- 
lief of  the  panpec  wlthia  the  statute  of  lim- 
itations. The  amendment  gives  the  plain- 
tiff no  greater- or  additional  right  of  recovery. 

In  Ripley  v.  Hebron,  60  Me.  870,  the  dec- 
laration alleged  that  tbe  pauper  fell  Into 
distress  in  the  plaintiff  town  on  December 
2,  1868,  and  that  the  plaintiffs  furnished  him 
with  supplies  from  that  time  to  November  24, 
1869,  to  the  amount  of  $400.  An  amendment 
was  allowed  by  substituting  "1887"  foo 
"1868."  This  court  overruled  exceptions  to 
the  allowance  of  the  amendment. 

In  the  opinion  it  is  said:  "The  action  Is  as- 
sumpsit on  an  implied  contract.  *  *  •  . 
Time  is  not  essential,  provided  it  is  within 
the  statute  of  limitations  applicable  to  such 
a  case.  *  "*  *  If  tbe  time  is  not  material 
within  this  law,  the  amendment  could  be 
allowed,  although  not  absolutely  necessary." 
RefeiTlng  to  the  objection  that  the  amend* 
ment  enlarged  the  claim  as  stated  origmally 
In  the  writ,  the  court  say:  "The  claim,  as 
stated.  Is  for  four  hundred  and  nineteen  dol- 
lars expended  for  the  relief  of  the  pauper. 
No  account  is  annexed,  and  no  specification 
of  dates  or  Items.  The  claim  is  not  en- 
larged by  tbe  amendment  It  still  stands 
for  four  hundred  and  nineteen  dollars  only^ 
Whetlier  furnished  one  year  or  another,  all 
that  can  be  recovered  In  this  suit  is  the 
amount  furnished  within  the  statute  of  lim- 
itatioBS." 

2.  The  .declaration  averred  that  within 
three  months  after  the  fqmlahing  the  sup- 
plies, to  wit,  on  the day  of r- ,  A. 

D.  1806,  the  overseers  of  the  plaintiff  town 
sent  a,  wcitteo  notice  to  the  overseers  of  the 
defendant  town,  stating  therein  the  facts, 
and  a  request  to  remove  the  paupers.-  The 
plaintiffs  were  allowed  to  amend  by  striking 

out  the  words  "on  the day  of ,  A. 

D.  180C,"  and  inserting  in  lieu  thereof  the 
words  "and  on  the  9th  day  of  April,  1897." 

As  tl)e  declaration,  before  amendment,  al- 
leged that  such  notice  was  sent  within  three 
months  after  the  furnishing  of  tbe  supplies, 
we  think  the  declaration  was  sufficient  in 
this  respect  without  the  amendment.  It 
would  hare  been  competent  for  the  plaintiff 
to  prove  the  date  when  the  notice  was  sent 
without  specifically  averring  the  day  upon 
which  it  was  sent  The  defendant  was  not 
prejudiced  by  the  amendment  but,  on  the 
contrary,  was  apprised  thereby  of  the  pre- 
cise date  when  the  plaintiff  claimed  that  the 
notice  was  sent     The 
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si^tent  witb   tbe   original   declaraticm,   and 
aUegee  no  new  or  additional  cause  of  action. 

In  Inhabitants  of  Brewer  t.  Inhabitants  of 
But  Macliias,  27  Me.  4S9,— a.  suit  to  recover 
for  pauper  supplies, — the  declaration  contain- 
ed merely  a  count  In  Indebitatus  assumpsit 
ou  an  account  annexed  to  tbe  writ  for  sup^ 
pUes  furnished  an  individual  and  bis  family; 
and  an  amendment  was  allowed,  stating  in  a 
new  count  such  facts  as  would  render  tbe 
defendants  liable  to  pay  the  expenses  for  tbe 
support  of  tbe  paupers.  A  like  amendu^ent 
was  sustained  In  Solon  v.  Perry,  M  Me.  493. 
In  these  cases  the  original  averred  no  notice 
to  tbe  defendant  towns.  The  new  counts  In- 
serted by  way  of  amendment  must  have  con- 
tained an  averment  of  notice. 

We  think  the  amendment  as  to  date  of  no- 
tice in  tbe  case  at  bar  was  properly  allowed. 

S.  The  defendant  excepts  to  tbe  allowance 
of  an  amendment  by  tbe  plaintiffs  striking 
out  all  the  items  in. their  account  annexed 
to  the  writ  of  date  prior  to  January  11, 1887. 

It  ha«  been  many  times  held  by  this  court 
that  a  plaintiff  may  be  allowed,  in  the  dis- 
cretion of  the  court,  to  amend  bia  declarft- 
tlou  by  Btriklng  out  Itema  contained  in  bis 
account,  or  any  portion  of  tbe  claim  med. 
Fogg  V.  Greene,  16  Me.  282;  Boom  Oorp«»a- 
tlon  V.  Whitney,  29  Me.  123;  Towle  v.  Blake, 
38  Me.  628;  Goodwhi  v.  Clark,  65  Me.  280; 
Soule  V.  Bruce,  67  Me.  584. 

As  to  the  exceptions  to  Instructions  and  re- 
fusals to  instruct:  It  was  admitted  that  the 
pauper,  when  he  became  of  age,  had  his  pau- 
per settlement  In  the  defendant  town  by 
derivation  from  his  father. 

Tbe  defoidant  set  up  that  after  the  pau- 
per, Watson,  became  of  age,  be  acquired  a 
new  settlement  In  bis  own  right,  in  the  town 
of'Tbomaston  by  having  his  home  in  that 
town  for  five  successive  years  without  re- 
ceiving pauper  supplies,  directly  or  indirectly, 
and  that  his  settlement  at  the  time  when  the 
supplies  sued  for  were  furnished,  was  in 
Thomastim,  and  not  In  Friendship. 

1.  Tbe  defendant's  counsel  requested  tbe. 
presiding  Justice  to  Instruct  the  Jury  "that 
the  statute  provides  that  a  person  of  age, 
having  his  home  In  a  town  for  five  successive 
years,*  without  receiving  suKJUes  as  a  pau- 
per, directly  or  indirectly,  has  a  settlement 
therein."  ITiis  requested  instruction  was  giv- 
en by  the  presiding  Justice,  who  said  to  the 
Jury:  "Tbe  settlement  of  the  pauper  Is  the 
settlement  of  his  father  in  Friendship,  un- 
less he  has  acquired  a  heme  somewhere  else 
upon  bis  own  account,  which  he  might  do 
by  having  a  home  five  consecutive  years  In 
some  other  town  In  this  state."  It  is  true 
that  tbe  words  "without  receiving  pauper 
supplies,"  etc.,  were  not  added  to  the  Instruc- 
tion; but  this  Is  not  material,  as  It  does  not 
appear  In  the  case  that  it  was  claimed  that 
the  pauper  received  pauper  supplies  during 
the  period  In  which  the  defendants  contended 
that  his  home  was  in  Thomaston.  In  any 
event,  tbe  defendants  were  not  prejudiced 


by  the  omission,  as  it  excladed  an  elesieBt 
which.  If  not  admitted,  the  defMidaiits  w<n 
obliged  to  prova 

2.  The  defendautB  further  reqaested  tik 
presldbig  Justiee  to  inrtruct  tlie  Jury  tfaac 
"a  person  may  have  a  home  and  aettlemeai 
In  a  town,  though  he  may  have  therein  so 
honae  to  which  he  may  resort  or  alter  <( 
right"  The  presiding  Justice  instrncted  ihs 
Jury  upon  this  point  as  follows:  "It  iso'i 
necessary,  In  order  to  retain  bia  legal  bcma 
In  a  town,  that  he  should  at  all  times  have 
some  house  or  building  or  room,  ueoesaarU;. 
to  whloh  he  has  a  right  to  go."  This  is.  ia 
substancef  Identical,  and  In  language  vei? 
similar  to  tiie  Inetruotion  requested. 

8.  Tbe  defendant's  counsel  furtber  reqotr, 
ed  the  presiding  Justice  to  Instruct  tbe  Jurr 
as  follows: 

"When  a  person  takes  up  bis  abode  or  U 
In  a  glvNi  place  without  any  intention  ta 
remove  th«refrom,  such  place  of  abode  be- 
comes his  place  of  residence  or  home,  an.'. 
will  continue  to  be  bis  residence  or  boa:':', 
netwlthstandlng  temporary  personal  ateM 
ces,  until  be  shall  depart  with  an  intenoo: 
to  abandon  such  home. 

"Therefore  if  you  [the  Jury]  find  that  i: 
matter  of  fact,  the  pauper  had  his  borne  ot 
domicile  in  Thomaston  when  be  became  ol 
age,  it  continued  to  be  there,  unless  he  wat 
to  some  other  town  with  an  intention  to 
break  up  bis  home  In  Thomaston  and  estab- 
lish one  somewhere  else. 

"If,  after  the  pauper  was  twenty-one  years 
of' age,  he  made  his  home  in  Thomaston  for 
five  consecutive  years,  that  was  his  hi>i» 
or  settlement,  unless  during  that  period  b:; 
went  to  some  other  town  with  an  Intentij'.. 
to  change  his  residence;  and,  if  it  is  claiiD«<: 
that  at  some  time  he  did  so  change,  tbe  bar 
den  is  aa  the  party  claiming  that  the  paupa 
so  changed  his  settiement." 

Tbe  presiding  Justice  did  not  give  nrl 
requested  Instruetioo  In  its  aattrety.  He  dii 
Instraet  tbe  Jnry  that  "when  a  man  goes  to 
a  place,  any  place,  with  tbe  intention  ot 
matUng  that  bis  permanent  abode,  his  abi^l' 
for  an  Indefinite  Ungth  of  time,  or  when  be 
goes  to  a  place  to  abide,  and  has  not  tb't 
an  existing  intention  of  removing  therefrosi 
the  latter  place  becomes  bis  abode,  and  hi< 
former  place,  as  a  home,  is  lost;"  thus  fnvi-K 
the  instruction  requested  as  regards  the  es- 
tablishment of  a  home  or  place  of  abode. 

He  did  not  give  the  Instruction  requested, 
that  a  home  onre  established  continues  nstS 
the  person  departs  with  an  intention  to  aMo- 
don  such  home.  On  this  branch  of  the  caox 
he  instructed  the  Jury:  "It  Is  not  necessan 
that  the  departure  should  be  with  a  6%fi 
Intention  not  to  return.  It  is  enough  if  he 
departs  without  a  fixed  Intention  to  retnni. 
To  continue  a  home  while  absent  from  il 
there  must  be  at  all  times  an  Intention  to  re- 
torn  to  it  That  is.  if  at  any  time  dnring  t^ 
absence  be  ceased  to  Intend  to  return  to  tti« 
place  which  was  formerly  his  home  or  place 
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t  abode,  that  la  an  Intarraptlon  of  the  aet- 
e'luent  la  the  former  placa"  There  must 
&  a  continuing  intention  for  the  five  yeais. 

0  this  Instruction  the  defendant  excepts. 
The  tOBtrnctloa  Is  in  accord  with  the  de- 

tslwia  of  thla  oonrt.  Nordi  Yarmouth  r. 
Vest  Gardiner,  68  M«.  212,  4  Am.  Bep.  279; 
ahabltanta  of  Hampden  t.  Inhabitants  of 
■evant,  58  Me.  557;  Ripley  r.  Hebron,  00 
le.  379;  Inhabitants  of  Detroit  t.  Inhablt- 
nts  of  Palmyra,  72  Me.  258. 
We  are  aware  that  the  principles  laid  down 

1  tlie  cases  above  cited  may  appear  to  be  in 
onfllct  with  earlier  decisions  of  this  conrt; 
ut,  as  clearly  shown  in  North  Tarmouth  t. 
V«8t  Gardiner,  supra,  by  Mr.  Justice  Dan- 
ortb,  whose  reasoning  we  need  not  here  re- 
eat,  this  conflict  is  more  apparent  than  teal, 
jid  on  examination  disappears. 

The  preaidlnR  juatibe  did  not  give  the  In- 
tiruction  requeated  by  the  defendant  aa  to 
be  burden  of  proof,  but  gave  the  following 
QStructlon.  to  which  the  defendant  excepts: 
'The  burden  is  upon  the  defendant  town  to 
how  that  he  [the  pauper]  has  gained  a  settie- 
aent  somewtiei'e  else,  by  havliig  a  home  five 
-ears  consecutively  in  some  other  town." 

There  can  be  no  doubt  of  the  correctneas 
if  this  instruction.  Inhabitants  of  Bowdoin- 
lam  V.  Inhabitants  of  Phippsburg,  63  Me. 
>01;  Ripley  v.  Hebron,  supra;  North  Yar- 
nonth  V.  West  Gardlnw,  supra;  Etna  ▼. 
irewer,  78  Me.  377. 

In  Ripley  v.  Hebron,  supra,  the  opinion 
lays:  "The  party  setting  up  five  years'  con- 
:iuuous  residence  is  boimd  to  prove  it  This 
a  tmdoubted.  If,  while  attempting  to  prove 
t,  a  break  in  the  actual  residence  Is  shown, 
t  la  for  that  party  to  establish  such  a  state 
)f  faots  as  shows  that  the  legal  home  le- 
nalned  there,  notwithstanding  the  absence. 
[n  other  words,  the  party  Is  bound  to  make 
>vit  his  case,  and,  if  obstacles  intervene,  he  is 
:he  one  to  remove  them." 

The  defmdant  excepts  to  the  following 
nstruetion:  "It  la  possible  that  a  man  may 
!o  wander  around  as  to  lose  a  home,  within 
tlie  legal  algnlflcatlon  of  it,  under  this  stat- 
ate." 

This  has  been  declared  to  be  the  law  in 
lefferson  v.  Washington.  19  Me.  302,  and  in 
North  Yarmouth  v.  West  Gardiner,  68  Me. 
il4. 

Out  conclusion  is  that  none  of  the  defend- 
ant's exceptions  can  he  sustained. 

Excpptlcms  overruled.  Judgment  on  the 
verdict 


T/)GGIB  et  b1.  v.  CHANDLER  et  al. 

(Supreme  Judicial   Court   of  Maine.    April   6, 

1901.) 

APPEAL— BQOITY— PLEADING— PRACnCB  —  RE- 
LIEF—AMENDMENT— CHATTEL  mortoaob:— 
DISCHAROB-aURKBNDER  OF  INSTRUMENT- 
KEDEMPTION. 

1.  Though  a  cause  In  equity  has  been  heard 
upon  the  bill,  answer,  and  evidence,  and  re- 
;>«i-ted  to  the  law  court  without  any  demurrer 


filed,  yet  if  the  law  court  finds  tlie  allegations 
in  the  bHl  insufficient  to  sustain  the  relief  asked 
for,  it  may  suo  motu  dismiss  the  bill  for  that 
reason,  without  considering  the  evidence. 

2.  When  there  la  no  prayer  for  general  relief 
in  a  bill  in  equity,  the  court  is  confined  to  the 
prayer  for  special  relief,  and  can  grant  no  other 
relief. 

8.  A  bill  in  equity  without  a  prayer  for  gen- 
eral relief,  and  only  asking  for  a  particular 
relief,  which  upon  the  allegations  in  the  bill 
cannot  be  granted,  is  demurrable  for  tli&t  rea- 
aon. 

4.  Bills  in  equity,  however,  may  be  amended 
upon  proper  terms,  conserving  the  interests  of 
the  defendants,  by  amending,  or  inserting  new 
prayers  for  relief,  even  after  hearing  upon  mer- 
its, when  no  demurrer  has  been  interposed. 

5.  There  is  in  this  state  no  statate  or  rule 
of  law  requiring  the  mortgagee  in  a  chattel 
mortgage,  which  has  been  paid  before  fore- 
closure expired,  to  surrender  up  or  cancel  the 
mortgage  instrument  under  ordinary  circumr 
stances  at  least. 

6.  When  a  mortgagor  in  a  chattel  mortgage- 
has  seasonably  paid  or  tKidered  the  mortgage 
debt,  even  after  condition  broken,  the  mortgage 
is  ipso  facto  discharged,  and  the  property  re- 
vests at  once  in  the  mortgagor  without  deliv- 
ery or  decree.  He  then  has  full,  adequate,  and 
complete  remedies  at  law  for  the  protection  of 
his  property,  or  for  determining  questions  in 
relation  to  it  and  hence  has  no  occasion  to 
Involie  the  equity  powers  of  the  court 

7.  That  the  continued  existence  in  the  posses- 
sion of  the  mortgagee  of  the  Instrument  of 
mortgage  thus  paid  and  discharged  makes  it 
necessary  for  the  mortgagor  to  carefully  pre- 
serve the  evidence  of  such  payment  is  not  suf- 
ficient ground  for  a  decree  in  equity  requiring 
the  cancellation  or  surrender  of  the  instru- 
ment 

8.  Whether  a  hill  in  equity. can  ever  be  main- 
tained for  the  simple  purpose  of  clearing  th^ 
title  to  personal  property,  queere. 

9.  When  a  party  seeks  relief  in  equity  fron 
the  legal  consequences  of  his  failure  to  season 
ably  perform  conditions,  upon  the  ground  of  his- 
inabiuty  to  perform  in  season,  it  is  not  suffi- 
cient for  him  to  allege  simply  that  he  was  un- 
able to  seasonably  find  out  and  perform  the 
condition.  He  must  state  such  primary  facts 
as  will  enable  the  court  to  see  for  itself  that 
under  such  facts  he  should  be  held  to  be  legal- 
ly e:rcnsed  for  the  nonperformance  of  the  con* 
ditlon. 

10.  Whether  in  such  case  a  statement  tn  the 
bill  that  the  plaintiff  is  "willing  to"  perform  the 
condition  if  allowed  to  do  so  is  equivalent  to 
an  offer  to  i>erform,  quiere. 

11.  In  this  state  the  foreclosure  and  redemp- 
tion of  chattel  mortgages  are  wholly  regulated 
by  statute,  and  the  statutory  modes  must  be 
pursued  wherever  practicable.  Under  ordinary 
circumstances,  at  least  a  bill  in  equity  cannot 
be  maintained  for  the  redemption  of  personal 
property  from  a  chnttol  mortgage  conditioned 
for  the  pn.vment  of  money  at  n  sporifipcl  tinip. 

Hrlil,  that  the  allegations  In  this  bill,  taking 

I  them  to  be  true,  do  not  entitle  the  plainiifi's 

I  to  the  relief  they  have  prated  for,  nor  to  any 

relief  in  equity;    hence  their  bill  Is  dismissed,. 

with    costs,    without    regard    to    the    evidenoc. 

Evidence  without  sufficient  allegation  is  futile; 

(Official.) 

Report  from  supreme  Judicial  court,  Wash- 
ington county,  in  equity. 

Action  by  Andrew  Loggle  and  othera 
against  Fred  A.  Chandler  and  another  to  re- 
strain foreclosure  of  chattel  mortgage  and  to 
redeem.     Case  reported,  and  bill  dismissed. 

Argued  before  WISWBLL,  C.  J.,  and  EM- 
ERY, WHITEHOUSE,  SAVAGE,  FOGLEB; 

and  POWERS,  JJ.  Cr^r^nlo 
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W.  R.  Pattangall,  for  plaintiffs.  L.  B. 
Deasy  and  C.  Peabody,  for  defendants. 

BMERT,  J.  The  story  Is  this:  Mr.  and 
Mrs.  Leighton  on  December  16,  1897,  mort- 
gaged certain  personal  property  to  tbe  re- 
spondents. Chandler  and  Wass,  as  security 
for  their  suretyship  upon  certain  notes  of  the 
Leightons  given  to  a  Machlas  bank.  The 
property  consisted  of  a  building  used  as  a 
blueberry  canning  factory,  and  Its  various  con- 
tents, of  tin,  tools,  cans,  machinery,  etc.  The 
mortgage  was  In  the  usual  form  of  a  chattel 
mortgage  bill  of  sale,  conditioned  to  become 
void  if  tbe  Leightons  paid  the  described  notes 
on  or  before  December  15,  1898,  and  It  was 
recorded  in  the  town  where  the  Leightons  re- 
sided. 

On  April  20,  1800,  the  mortgagees,  Chandler 
and  Wass,  began  the  usual  statutory  pro- 
ceedings to  foreclose  the  above  mortgage.  The 
notice  of  such  proceedings  and  the  affidavits 
of  service  were  recorded  May  5,  1899. 

In  the  January  previous,  however,  the 
Leightons  conveyed  for  value  all  said  prop- 
erty to  tbe  plaintiff  Pattangall,  who  had  no 
actual  notice  of  tbe  prior  mortgage.  Pattan- 
gall soon  afterwards  conveyed  for  value  the 
same  property  to  the  Messrs.  Loggle,  the 
other  complainants,  who  also  had  no  actual 
notice  of  the  mortgage. 

The  right  to  redeem  from  the  mortgage 
would  have  expired  in  60  days  from  May  5, 
1899,  when  the  notice  of  foreclosure  was  re- 
corded; but  a  few  days  before  such  expira- 
tion, viz.  on  June  2Tth,  Pattangall  and  the 
Loggles  filed  a  bill  In  equity  against  the 
mortgagees.  Chandler  and  Wass,  in  which 
they  substantially  stated  the  matters  above 
recited,  and  then  further  alleged  as  follows: 

"Fourth.  The  complainants  further  say  that 
they  believe,  and  have  reason  to  believe,  that 
there  is  nothing  due  these  respondents  under 
said  mortgage. 

"Fifth.  The  complainants  further  say  that 
they  have  no  means  of  ascertaining  the 
amount  due  on  said  mortgage  to  these  re- 
spondents, if  any  amount  be  due,  and  that 
they  are  willing  to  pay  whatever  Is  due." 

Their  specifle  prayers  were  as  follows: 

"First.  That  an  Injunction  Issue  to  prevent 
the  completion  of  said  foreclosure  proceed- 
ings, and  to  protect  the  said  Loggles  In  their 
possession  of  the  said  property,  pending  a 
hearing  on  this  bill. 

"Second.  That  the  amount  due  on  said  mort- 
gage. If  anything,  be  determined,  and  that 
they  be  allowed  to  redeem  said  property  on 
payment  of  the  same. 

"Third.  That  they  be  awarded  costs." 

There  was  no  other  prayer,  general  or  spe- 
cial. 

1.  The  ground  first  taken  in  the  bill  Is  that 
the  mortgage  has  been  paid.  At  present,  how- 
ever, no  relief  is  asked  for  upon  that  ground, 
nor  is  there  any  prayer  for  general  relief  un- 
der which  the  court  could  grant  appropriate 
relief.    The  only  relief  we  are  asked  to  grant 


Is  (1)  to  stay  foreclosure,  etc.,  {lendente  tit-. 
(2)  to  determine  the  amount  due,  and  0)  in 
award  costs. 

The  prayer  for  relief  is  as  essential  a  pan 
of  a  bill  in  equity  as  is  tlie  statenaeni  c' 
facts.  The  court  cannot  go  beyond  the  oo> 
any  more  than  tbe  other.  Tbe  respondcij: 
need  not  anticipate  a  decree  tnat  Is  not  aste: 
for.  By  the  fourth  chancery  rule  a  statem«s: 
of  the  specific  relief  sought  is  required,  vlu 
a  prayer  for  general  relief  Is  merely  peraii:- 
ted.  If  the  first  ground  taken  in  tbe  jII 
were  tbe  only  ground,  tbe  bill  -vrould  be  d- 
murrable  for  want  of  snfilclent  statement  of 
the  relief  desired.  Whitehouse,  ESq.  Pnc 
222;    Perry  v.  Perry,  65  Me.  399. 

The  prayer  for  relief  is  not  a  statement  cf 
any  matter  of  fact,  but  rather  of  the  cl:;:3 
made  under  stated  facts.  If  no  denrarrei  t« 
Interposed  the  court  can*  proceed  to  asctrt^j 
the  facts  and  the  resultant  law,  and  iktU: 
the  plaintiff  to  formulate  his  claim  befone  C-.- 
cree  upon  terms  and  conditions  equitable  u 
the  respondent  No  demurrer  was  interr--*-! 
In  this  case,  and  hence  the  court  may  pro- 
ceed to  consider  what  equitable  relief,  if  ary. 
tbe  plaintiffs  are  entitled  to  upon  liie  &s: 
ground  stated.  If  relief  is  found  to  be  dw 
them,  the  court  can  grant  permission  to  {>:■ 
mnlate  tbe  claim  therefor  upon  such  term;  a 
shall  fully  compensate  the  respondents  f^T 
any  inconveniences  suffered  from  its  omiss^ci 
In  the  first  Instance. 

The  only  relief  that  can  be  given  Is  a  d<r 
cree  for  tbe  surrender  or  cancellation  of  ttt 
mortgage  bill  of  sale. 

There  Is,  however,  no  statement  of  tav-.' 
In  the  bill  showing  that  to  be  necessary.  li 
the  condition  of  tbe  mortgage  has  been  pa- 
formed,  as  alleged,  then  the  mortgage  Is  !:->•> 
facto  void,  and  the  paper  uiK>n  which  i:  ii 
written  Is  waste  paper.  The  property  nurt- 
gaged  has  already  vested  in  the  plaintifs 
"without  redelivery  or  resale,  and  without  idj 
cancellation  of  the  mortgage."  Sumner  t. 
Bachelder,  30  Me.  83.  A  chattel  mortgage  :5 
not  a  "written  contract,"  which  may  be  or- 
dered canceled  under  Rev.  St  c.  77,  8  6,  sii>l 
3.  No  statute  or  rule  of  law  Is  cited  xtbid 
requires  the  mortgagee  In  a  chattel  mongan 
to  cancel  and  deliver  up  the  written  inst:> 
ment  upon  performance  of  the  condition.  olI 
certainly  the  court  will  not  ordinarily  requiw 
a  party  to  do  more  than  the  law  requim 
bim  to  do. 

Though  not  stated  In  the  bUl,  it  is  mp-i 
In  argument  that  the  respondents  may  uoJvr- 
take  to  take  possession  of  the  property,  at 
bring  some  action  to  recover  It,  upon  tte 
streugth  of  the  written  Instrument  Shoii! 
tliey  do  so,  the  respondents  have  a  plaix. 
adequate,  and  complete  remedy  at  law,  boi 
to  defend  against  the  respondents'  action  asi: 
to  maintain  actions  against  them.  Tbe  al- 
leged performance  of  the  condition  is  a  com- 
plete bar  to  any  claim  the  respondents  car 
make.  It  is  further  urged  tliat  the  evldentf 
of  such  performance  m^ba  tlma  be  lost,  to 
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the  great  Inconvenience  of  the  plaintiffs. 
That  fact,  bowever,  Is  no  ground  for  a  de- 
cree In  equity  for  cancellation.  Farmlngton 
Village  Corp.  v.  Sandy  Klver  Nat  Bank,  85 
Me.  4G-C3,  26  Atl.  9(15.  It  may  be  a  casus 
omissus,  but  tbe  mortgagor  in  a  chattel  mort- 
gage  seems  to  be  left  to  preserve  tbe  evidence 
of  the  performauce  of  the  condition,  ready  to 
adduce  If  any  action  be  talien  under  the  de- 
funct bill  of  rale.  If  he  desires  to  perpetuate 
tbe  evidence,  he  must  resort  to  the  usual 
means  for  that  puipose. 

It  is  again  urged  in  argument  that  the 
mortgage  is  invalid  because  not  sufficient  in 
itself  to  give  notice  by  record,  tbe  plaintiffs 
having  no  actual  notice,  and  also  because  it 
(Iocs  not  describe  tbe  notes  on  which  tbe  re- 
.spondents  became  surety,  but  other  notes 
which  did  not  exist  Tbe  answer  Is  that  these 
iluGstlons  can  be  effectually  and  readily  de- 
tertalned  in  an  action  at  law.  York  v.  Mur- 
phy, 91  Me.  320,  89  Atl.  992. 

So  far  as  appears,  tbe  plaintiffs  can  fully 
protect  tbem.selves  by  available  remedies  at 
law,  and  hence  are  not  entitled  to  any  re- 
lief In  equity  upon  tbe  first  ground  stated. 
;Se«  Busbnell  v.  Avery,  121  Mass.  148,  an  al- 
most p.Trallel  case. 

2.  The  second  and  last  ground  taken  by 
the  plaintiffs  In  tbe  UIl  Is  that  If  anything  Is 
due,  they  are  willing  to  pay  it;  and  here  the 
prayer  is  that  tbe  court  will  determine  the 
amount  due,  and  allow  them  to  redeem  tbe 
property  on  payment  of  that  amount. 

Assuming,  for  tbe  moment,  that  tbe  court 
should  ordinarily  entertain  a  bill  in  equity 
to  redeem  from  a  chattel  mortgage,  it  is  com- 
mon learning  that  such  a  bill  should  contain 
a  tender  or  an  offer  to  pay  the  amoimt  due. 
It  is  certainly  not  clear  that  this  bill  contains 
such.  Tbe  allegation  is  merely  that  "they 
are  willing  to  pay."  One  may  be  willing  to 
do  what  he  does  not  and  will  not  offer  to 
do.  It  is  not  dear  that  tbe  court  should  pro-  j 
coed  upon  a  bill  which  does  not  contain  a  dis- 
tinct, positive  offer  to  pay. 

Again,  if  tbe  court  has  Jurisdiction  to  de- 
cree as  redemption  from  chattel  mortgages  as 
a  matter  of  course,  it  would  seem  that  the 
procedure  should  be  analogous  to  that  for 
redemption  from  reol-esrtate  mortgages.  In 
tbe  latter  case  no  bill  will  be  sustained  unless 
a  prior  tender  of  performance  has  been  made, 
or  facts  are  stated  showing  that  such  tender 
could  not  be  made,  as  that  the  mortgagee  re- 
fused to  render  an  account  of  tbe  amount 
due,  etc.  In  this  bill  there  is  no  allegation  of 
a  prior  tender,  and  no  allegation  explaining 
tbe  omission,  except  that  tbe  plaintiffs  bad 
"no  means  of  asceitalnlng  the  amount  due 
on  said  mortgage  to  these  respondents." 
This  allegation  is  insufficient.  When  a  plain- 
tiff In  equit}-  asks  to  be  excused  for  tbe  non- 
performance of  a  duty  or  a  condition  preced- 
ent. It  Is  not  enough  for  bim  to  say  be  was 
onable  to  perform  It  or  bad  no  means  of  find- 
ing out  what  it  was.  He  must  state  tbe 
particular  facts  and  circumstances  fully  and 


explicitly,  BO  that  the  court  can  see  the  whole 
situation,  and  see  for  Itself  that  be  could  not 
perform  or  ascertahi  bis  duty;  that  the  facts 
and  circumstances  themselves  excuse  him. 
In  this  case,  so  far  as  appears  in  the  bill,  an 
Inquiry  of  the  respondents  or  at  the  Machlas 
banks  would  have  procured  definite  and  suffi- 
cient information. 

For  tbe  foregoing  reasons,  the  bill,  upon 
tbe  second  ground  taken,  migbt  also  be  dis- 
missed for  want  of  sufficient  allegations;  but 
if  these  deficiencies  were  supplied  in  a  new 
bill  it  would  not  follow  that  even  then  the 
new  bill  should  be  sustained,  If  no  other 
ground  be  stated  than  the  desire  to  redeem 
from  tbis  chattel  mortgage. 

There  is  no  statute  specifically  conferring 
upon  tbe  court  Jurisdiction  in  equity  for  re- 
demption frmn  chattel  mortgages  as  there  is 
for  redemption  from  real  estate  mortgages. 
Such  Jurisdiction,  if  any,  must  be  found  within 
the  general  Jurisdiction  clause,  which  is  limit- 
ed to  cases  "where  there  is  not  a  plain,  ade- 
quate, and  complete  remedy  at  law."  It  Is 
also  a  general  rule  of  law  and  equity  that 
when  tbe  legislature  has  created  rights,  and 
prescribed  the  mode  of  exercising  them,  and 
afforded  ample  remedies,  not  equitable,  for 
their  lireach,  those  modes  and  remedies  are 
exclusive  of  any  remedy  In  equity. 

In  Maine  nnd  Massachusetts,  chattel  mort- 
gages, and  tbe  rights,  duties,  and  remedies 
of  tbe  parties  to  them  after  breach  of  condi- 
tion, have  been,  and  are,  wholly  regulated  by 
statute.  At  first  there  was  no  right  of  re- 
demption after  breoch  of  condition,  unless  the 
raortgugee  voluntarily  extended  the  time. 
Flanders  v.  Barstow,  18  Me.  357.  Later, 
there  was  given  by  statute  a  right  of  re- 
demption within  60  days  after  breach  of 
condition  (Clapp  v.  Glidden,  39  Me.  448;  Whi- 
obester  v.  Bail,  54  Me.  558);  but  by  the  same 
statute  (condensed  In  Rev.  8L  1857,  c.  91,  f  4) 
it  was  enacted  that  to  exercise  tbis  new  right 
to  redeem  "the  sum  due  on  the  mortgage, 
with  all  reasonable  charges  incurred,  must  be 
paid  or  tendered"  within  tbat  60  days.  Up 
to  this  time  no  process  of  foreclosure  was 
provided,  and  none  was  necessary.  The  fail- 
ure to  redeem  within  the  60  days  after  breech 
Ipso  facto  vested  the  property  absolutely  in 
the  mortgagee.  In  18U1  (chapter  23)  a  pro- 
cess of  foreclosure  was  provided,  and  the 
right  of  redemption  was  extended  to  60  days 
after  the  notice  of  foreclosure  was  recorded. 
By  tbe  same  statute,  however  (now  Rev.  St. 
c.  01,  S  3),  it  was  enacted  that  this  enlarged 
right  of  redemption  should  be  exercised  "by 
paying  ot  tendering  to  the  mortgagee  •  •  • 
the  sum  due  thereon,  or  by  performing,  or 
offering  to  perform,  the  conditions  thereof, 
when  not  for  tbe  payment  of  money,  with  all 
reasonable  charges  Incurred." 

Under  these  varlons  statutes,  pari  passu 
with  tbe  creation  and  enlargement  of  the 
right  of  redemption  after  breach  of  condition 
went  the  enactment  that  the  right  should  be 
exercised  by  performance,  or  tender  of  per- 
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foimanee,  of  the  comditfoa  made  wltbln  tbe 
statutory  period.  If  the  mortgasor  performs 
or  tenders  performance  of  the  condition,  tbe 
propei-ty  tiecomes  absolutely  his,  to  be  recov- 
«red  and  defended  by  his  ovm  hand  or  by  tbe 
usual  actions  &t  law.  If  he  fails  to  perform 
or  to  tender  performanee  within  that  time, 
the  property  vests  absolutely  In  the  mortga- 
gee, leaving  no  scintilla  of  right  in  the  mort- 
gagor coeni^ble  either  at  law  or  in  equity. 
In  case  of  controversy,  the  question  whether 
performance  has  been  made  or  tendered  Is 
one  of  fact  fully  cognizable  by  a  court  of  law, 
with  tela!  by  Jury. 

These:  specific  statutory  provisions,  and  the 
full  availability  of  ample  remedies  of  the 
mortgagor,  outside  of  those  in  equity,  exclude 
tbe  general  equity  Jurisdiction  of  tbe  court 
from  this  field.  Jones,  Chat.  Mortg.  i  686. 
In  Boaiton  &  Falrbaven  Iron  Works  v.  Mon- 
tague, 106  Mass.  248,  it  was  said  (page  253): 
"In  the  ordinary  cases  of  mortgages  of  chat- 
tels, where  the  debt  or  duty  of  the  mortgagor 
is  ascertained  and  fixed,  and  the  property 
mortgaged  will  i>ass  by  delivery,  these  pro- 
visions [those  of  the  statute  similar  to  ours] 
furnish  an  effectual  mode  of  protecting  the 
rights  of  the  mortgagor,  and  there  is  no  occa- 
sion for  tbe  Intervention  of  a  court  of  equi- 
ty." In  Gordon  v.  Clapp,  111  Mass.  22,  it 
was  expressly  decided  that  the  court  would 
not  entertain  a  bill  In  equity  to  redeem  from 
■a.  chattel  mortgage  unless  facts  are  stated 
making  it  "apparent  that  the  mode  specifical- 
ly provided  by  the  staitate  will  not  fully  pro- 
tect the  moitgagor's  rights."  In  Chase  v. 
Palmer,  26  Me.  345,  and  in  Ramsdell  v. 
Tewksbury,  73  Me.  199,  It  was  said  that 
statutory  modes  of  foreclosure  excluded  fore- 
closure by  bill  in  equity. 

In  this  state  we  find  no  resort  to  a  bill  in 
«qalty  to  redeem  from  a  chattel  mortgage  un- 
tU  tbe  case  of  York  v.  Murphy,  91  Me.  320, 
39  Atl.  092.  In  that  case  the  bill  was  in  the 
alternative:  (1)  To  have  the  mortgage  de- 
clared void;  and,  (2)  if  valid,  to  be  allowed 
to  .redeem  from  it,  with  an  otter  to  pay  the 
amount  due.  The  bill  was  adjudged  insuffi- 
cient for  either  purpose.  The  court,  however, 
seems  to  have  gathered  from  tlie  hearing 
that  there  were,  or  might  be,  some  facts  not 
disclosed  la  the  bill,  which  would  entitle  the 
plaintiff  to  iqieclal  relief  In  equity  against 
the  mortgage  and  foreclosure.  It  was  there- 
iore  suggested -that  the  court  would  hold  tbe 
iblU  to  permit  such  facts,  if  any,  to  be  al- 
:ieged.  The  case  Is  not  authority  for  tbe 
iproposition  that  in  ordinary  cases  of  failure 
to  perform  the  condition  of  a  chattel  mort- 
-gage  within  60  days  from  the  time  of  record- 
ing the  statutory  notice  of  foreclosure  the 
.court  will  sustain  a  bill  in  equity  for  a  re- 
demption. The  property  in  such  case  vests 
^absolutely  in  the  mortgagee  by  operation  of 
positive  law.  Wlndiester  v.  Ball,  54  Me. 
558.  For  the  court  to  afterwards  restore  it 
to  the  mortgagor  upon  any  terms  is  to  vio- 


late Iris  plain,  abscrfute  vested  right  of  pn; 
erty. 
Of  Course,  there  may  be  in  some  ease  pe 

cullar  facts  and  circumstances  In  the  natcn 
of  the  property,  the  character  of  tha  oondit:^'! 
the  conduct  of  the  mortgagee,  or  perhaps  ~ 
the  accidents  or  misfortunes  of  the  monp 
gor,  or  In  oth»  respects,  that  wonid  renda  : 
necessary  for  a  court  of  equity  to  intervoie  *- 
protect  the  contraictual  or  statntoiy  r^kt- 
of  the  mortgagor  or  his  assigns.  Sncb  Cv.: 
and  circumstances  might  give  to  the  court  j^ 
rlsdiction  hi  equity.  It  is  possible  tb^  e- 
ist  in  this  case,  but  they  have  not  beea  aUcp-. 
in  the  bill,  and  there  has  been  no  suggest.:''- 
of  them  in  argument  The  bill,  therefoct 
must  be  dismissed,  with  costs,  bat  it  may  t- 
wittaout  prejudice  if  the  plaintiffs  think  ut/ 
can  allege  and  prove  a  case  entitling  tb^i: 
to  equitable  relief.  We  have  not  consUere: 
the  evidence;  for,  as  often  iterated,  eTideD.v 
is  of  no  avail  without  appropriate  and  k£- 
dent  allegation.  Merrill  t.  Washbom.  £ 
Me.  191,  22  Atl.  118. 

Bill  dismissed,  with  one  bill  of  costs,  be: 
without  iffedudlce. 


NBW  BEDFORD  COPPKR  C».  t.  SOUTH 
ARD. 

(Supreme   Judicial   Court  of   Maine.    April  I 
1901.) 

CONTRACT— CONSTRUCTION— TIMB  OF  PER- 
FORMANCE. 

1.  In  February,  1898,  the  plaintiff  and  tbp  i^ 
fendant  made  a  contract  by  which  the  pUicti? 
agreed  to  furnish  tbe  defendant  a  snit  of  meu. 
to  be  delivered  in  New  Xork  "about  last  iL: 
or  June,"  for  a  ship  to  be  due  at  that  pc* 
"about  April." 

Held,  that  time  of  performance  of  «  at- 
tract, when  fixed  by  the  parties,  is  an  easoiii. 
element  of  the  contract. 

2.  Held,  further,  that  by  the  contract  nim^f 
recited  the  plaintiff  was  required  to  fumisli  th- 
metal  by  the  last  day  of  June,  unless  tiie  sbp 
should  be  delayed  on  her  voyage,  in  which  (a~ 
the  plaintiff  should  deliver  the  metal  w;th:c  -. 
reasonable  time  after  her  arrival,  tfaousli  sai 
reasonable  time  should  extend  beyond  the  mocti 
of  June. 

3.  The  ship  arrived  in  New  Torls.  Aniil  21 

1898,  and  lay  hi  that  port  tiU  Jnly  1.  l:i': 
The  defendant  did  not  demand  or  call  for  ti* 
metal  until  February,  1889,  when  the  price  cf 
metal  had  advanced  five  cents  iier  pound. 

Held,  that  the  metal  was  not  caUed  (K 
within  the  time  provided  by  the  contract,  i:.' 
that  the  plaintiff  was  thereby  absolved  fr.-c 
liability  under  the  contract  The  metal,  for  fc 
price  of  which  this  action  is  hrought,  wss  fic- 
nisbed   under  a  new   contract   nuide   in  Hk. 

1899,  and  the  defendant  most  pay  the  fax 
stipulated  in  the  new  contract 

(Oflldal.) 

Report  from  supreme  Judidal  eoort,  Sip- 
daboc  county. 

Action  by  the  New  Bedford  Copper  Coa. 
pany  against  Charles  H.  T.  J.  Southard  t 
recover  for  goods  B(dd.  Case  reportei:,  a»i 
Judgment  for  plaintiff. 
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Argued  before  WIBWELL,  C.  J.,  and  EM- 
BRV,  WaiXBHOUSE,  8XB0l}T,  and  FOQ- 
I^K.  JJ. 


A.  M.  Spear,  for  plaintiff. 
Hall,  Jr.,  for  defendant 


W.  T.  &  W.  T. 


FOOLEB,  J.  This  Is  an  action  of  assnaip- 
slt  upon  an  acconnt  annexed  to  tbe  writ, 
wblch,  ezcIndlBg  an  item  of  interest,  la  as 
followt; 

New  Bedford,  Mass.,  Sept  1,  1889. 
T.  J.  Southard  &  Son.  Ricbmond,   Maine, 

Bought  of  New  Bedford  Oopper  Oo. 
1889. 
June  2.  4,275    sheets    yeUow    netal, 

26.006  iba.,  at  17c 14.574  02 

1%  sheets  nails,  2,178  lbs., 
at  17c »e»41 

$4,943  43 
6  per  cent 247  17 

$4,«06  26 
Or. 
By  old  metal,  13,754  lbs.,  at  10c. . . .  $1.375  40 

$3,320  86 
Delivered  Ship  Com.  T.  H.  Allen. 

The  defendant  aurvivlng  partner  of  tbe 
late  firm  of  T.  J.  Southard  &  Son,  and  doing 
bosloesa  under  said  firm  name,  admits  tbat 
tbe  metal  and  nails  charged  in  the  account 
were  delivered  by  the  plaintiff,  and  accepted 
by  blm;  but  dalms  that  by  the  terms  of  the 
contract  relating  thereto  between  tbe  plaintiff 
and  himself  the  price  of  tbe  metal  and  nails 
BO  delivered  and  accepted  should  be  11  cents 
per  pound,  and  not  17  cents  per  pound,  as 
cbarged,  and  tbat  tbe  old  metal  should  be 
credited  at  tbe  rate  of  6  cents,  and  not  10 
cents,  per  pound.  These  are  the  only  ques- 
tions at  issue  between  tbe  parties,  and  are  to 
be  determined  mainly  by  tbe  correspondence 
between  them,  and  statements  rendered. 

Tbe  correspondence  reported  Is  quite  volu- 
minous, commencing  Jime  12.  1£94.  and  end- 
ing November  22,  1890;  but  tbe  correspond- 
ence prior  to  February  10,  1898,  relates  to 
transactions  not  involved  in  this  case,  and 
not  material  thereto. 

Februazy  10,  1888.  the  defendant  inquired 
of  tbe  plaintiff  by  letter:  "What  price  can 
yon  book  salt  of  metal  and  nails,  about  4,200 
sheets,  del'd  in  New  York  about  last  May  or 
June;  also  3,600  sheets  in  July  or  August? 
These  vessels  will  be  due  In  New  Xork  abont 
April  or  June." 

To  this  the  jrialntifr  replied  by  letter  dated 
.  February  21,  1898: 

"Replying  to  your  favor  of  tbe  lOtta  Instant 
we  Indose  herewith  a  bill  of  metal  and  nails 
■blpped  to-day  to  Schr.  Edith  L.  Allen.  Re- 
garding price  of  metal  and  nails  for  the  two 
suits  yon  wUI  require  later  in  the  season,  our 
price  will  be  twelve  cents  per  pound,  de- 
livered, and  we  will  allow  you  a  commission 
of  one  cent  per  pound,  to  be  deducted  when 
you  settle  tbe  account    This  offer  is  for  im- 


mediate acceptancie  only,  and  must  be  kept 
confidential.    Awaiting  your  reply, 
"lours,  truly. 

"P.  S.  Ingot  copper  is  rising,  and  metal 
stay  be  higher  later  on." 

In  reply  the  defendant  wrote  the  plalntUE 
onder  date  of  February  23,  1888: 

"Yours  of  21st  Inst  received  in  reply  to 
oars  of  tbe  19tb,  and  we  accept  your  offer 
as  atated." 

February  23,  1898,  tbe  i^ntlfl  wrote  tbe 
defendant:  "In  accordance  with  yours  of  tbe 
■22Dd,  we  have  booked  orders  for  two  suits  of 
yellow  metal." 

It  is  beyond  question  tbat  the  foregoing 
letters  constituted  a  valid  and  binding  oon- 
'tract  between  tbe  parties,  by  the  terms  of 
which  tbe  plaintiff  was  to  sell  and  deliver, 
and  the  defendant  to  accept  and  pay  for,  tbe 
metal  and  nails  In  question. 

Tbe  price  and  tbe  place  of  delivery  were 
stated  with  certainty.  Tbe  time  of  delivery 
was  approximately  stated.  As  to  one  suit 
tbe  time  Is  stated  "about  last  May  or  June"; 
as  to  tbe  other,  "in  July  or  August" 

Time  of  performance,  when  fixed  by  the 
parties.  Is  an  essential  element  of  a  contract 
by  which  the  parties  are  bound.  When  no 
time  of  performance  is  agreed  upon.  It  must 
be  performed  within  a  reasonable  time. 

By  tbe  terms  of  tbe  contract  the  metal  last 
named  was  to  be  delivered  within  a  fixed 
time,  "in  July  or  August"  The  plaintiff  was 
not  obliged  to  fnmlsb  tbe  suit  of  metal  after 
the  last  day  of  August 

The  time  In  which  the  suit  of  metal  first 
named  was  to  be  delivered  was  not  fixed  by 
the  parties  with  certainty.  It  was  to  be  de- 
livered "about  last  May  or  June."  Taking 
this  language  in  connection  wltli  the  last  par- 
agraph of  the  defendant's  letter  of  February 
10,  1898,  '*TheBe  vessels  will  be  due  in  New 
Yoi^  about  April  or  June,"  we  think  a  fair 
construction  is  that,  if  the  vessel  due  about 
April  should  be  delayed  in  ber  voyage,  the 
plaintiff  would  be  required  to  furnish  the 
metal  within  a  reasonable  tline  after  ber 
arrival,  even  if  such  reasonable  time  should 
extend  beyMid  the  month  of  June. 

The  case  shows  that  the  metal  to  be  dellT- 
ered  "last  May  or  June"  was  for  the  ship 
Com.  T.  H.  Allen.  From  a  memorandum, 
which  is  made  a  part  of  tbe  case,  it  appears 
that  the  Allen  arrived  in  New  York  April  21, 
1%8,  and  lay  at  that  port  untfi  July  1,  1880. 
May  18,  1898«— more  than  three  weeks  after 
the  arrival  of  the  Allen,— tbe  plaintiff  wrote 
tbe  defendant:  "Can  you  give  us  a  memo- 
randum of  tbe  Com.  T.  H.  Allen  suit  and 
tell  us  when  it  will  be  asked  for?  We  wish 
to  be  fully  prepared  to  deliver  promptly." 

To  this  inquiry  the  defendant  replied  by 
letter  dated  May  30.  1898:  "Cannot  say 
when  will  want  metal,  as  have  laid  tbe  sh^ 
up  for  the  present  till  war  scare  is  over."  Oc- 
tober 7,  1898,  the  [dalntiff,  by  letter,  renewed 
inquiry,  but  the  defendant  made  no  reply. 
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'  At  the  date  of  this  last  letter  the  ship  had 
be^k  la  New  York  over  five  months.  More  than 
three  months  had  elapsed  after  the  time  fixed 
hy  the  parties  for  the  delivery  of  the  metal. 
No  demand  had  been  made  for  the  metal,  and 
the  defendant  had  refused  to  state  a  time 
when  It  would  be  wanted.  We  are  of  opinion 
that  the  plaintiff  could  not  reasonably  be  re- 
quired to  perform  the  contract  on  Its  part 
after  the  letter  of  October  7th  was  writ- 
ten and  a  reasonable  time  had  elapsed  for 
reply. 
■  Nothing  further  took  place  between  the 
parties  until  February,  1809,  when  the  fol- 
lowing correspondence  commenced,  to  wit: 

Plaintiff  to  defendant,  February  6,  1889: 
'  "Because  of  the  gi'eat  and  contlnned  rise 
In  the  price  of  Ingot  copper  and  spelter,  we 
are  again  compelled  to  advance  the  price  of 
yellow  metal  sheathing,  nails,  bolts,  Ac,  this 
time  2  cents  iier  pound  on  the  new  and  one 
cent  per  pound  on  old  taken  in  exchange. 
We  Inclose  li^ewith  a  price  list  corrected  to 
date.  Please  fully  maintain  these  prices 
when  selling  for  our  account,  and  greatly 
oblige,  yours,  truly." 

Defendant  to  plaintiff,  February  7,  1809: 

"Yours  6th,  with  price  list,  rec'd  arid  not- 
ed. Do  not  forget  that  we  have  two  suits 
metal  booked  at  lie,  and  may  want  them 
right  away." 

Plahatia  to  defendant^  February  0,  1899: 
:  "Replying  to  your  faTor  of  the  7th  Inst., 
on  Feb.  19th,  1898,  you  wrote  oa  as  follows, 
viz.:  'What  price  can  you  book  suit  of  metal 
and  nails,  about  4,200  sheets,  delivered  in 
New  York  about  last  May  or  June;  also 
3,000  sheets  In  July  or  August?  These  ves- 
sels will  be  due  In  N.  Y.  about  April  and 
June,'— to  which  we  replied,  offering  to  sup- 
ply the  suits  for  11  cts.  per  pound  net,  and 
you  accepted  our  offer.  This  price,  according 
to  your  own  letter,  was  for  May,  June,  July, 
or  Augiist  delivery.  We  certainly  cannot  fill 
an  order  now  for  that  price.  Our  price  to-day 
is  17  cents  for  the  new,  less  your  nsual  com- 
mission of  5  per  cent  and  10  cents  per  pound 
for  the  old  metal  In  exchange.  If  you  wish 
us  to  book  the  business  at  these  prices,  please 
advise  us  promptly,  for  prices  may  advance 
again  any  hour." 

Defendant  to  plaintiff,  AprU  26,  1S99: 
;  "Referring  to  your  letters  of  Feb.  21-28, 
'98,  and  our  answers,  also  yours  of  Oct.  7, 
'96,  and  Feby.  6th  and  9th.  '99,  we  under- 
stood we  bought  two  suits  of  metal,  if  re- 
quired, for  two  vessels,  when  they  wanted 
them,  about  7,800  sheets,  and  nails  to  go 
with  them.  One  vessel  we  have  gotten  clear 
of  furnishing,  tho  other  about  4,200  sheets. 
The  ship  will  no  doubt,  require  us  to  furnish 
as  we  agreed;  probably  next  week.  Now, 
will  you  give  us  an  order  on  Mr.  Slover  at 
New  York,  under  our  agreement  of  purchase 


with  you,  at  lie.  net,  or  not?  If  not,  nt;.; 
We  intend  to  do  Just  as  we  agree.  Tt : '. 
clear  of  furnishing  one  suit,  and,  of  em:. 
we  do  not  expect  that,  and  we  do  not  nn: 
anything  but  that  is  right,  and  we  nc 
your  metal  used.  We  sold  at  12c.  to  ttiK 
two  ships,  to  be  delivered  when  reqoind.' 

Plaintiff  to  defendant,  April  27. 1899; 

"Replying  to  youc  favor  of  the  26th  iibi. 
If  you  will  carefully  read  over  oui  cov- 
spondence,  you  will  clearly  see  wliy  m  cl, 
not  furnish  yon  with  a  suit  of  yellow  an. 
at  11  cents  per  pound.  Our  agreement  to  i. 
BO  expired  on '  Sept  Ist  of  last  year.  V 
are  always  liberal  with  our  costomeR,  br 
we  are  certainly  not  called  npon  to  mikeu. 
such  sacrifice  as  you  ask  us  to  In  this  ar 
We  will  deliver  you  a  first-class  salt  of  net 
and  nails  at  17  cents  per  pound,  allowin;  yr. 
your  usual  commissiMi  of  5  per  cent;  u- 
old  metal  to  be  turned  in  at  10  cts.  per  pocK 
In  exchange  for  the  new. 

"Shall  we  send  you  an  order  on  Mr.  SIit' 
for  the  suit  at  the  above  prices?  Please  i; 
vise  us  promptly,  for  we  are  very  bmy.  ii. 
do  not  wish  to  disappoint  you  about  the  ir 
livery." 

Defendant  to  plaintiff.  May  9, 1899: 

"Yours  of  the  27th  April  received  and  »* 
ed.  Yon  ^111  please  send  tis  an  order  on  M: 
W.  Q.  F.  Slover,  New  Yortt,  to  dellief : 
ship  Commodore  T.  H.  Allen,  on  reqIl^~ 
about  2,021  sheets  20  oz.,  1,000  sheets  22  * 
600  sheets  24  oz.,  yellow  metal,  19  sheets  t« 
metal,  and  nails  for  all.  May  not  require  1' 
keel  metal." 

Plaintiff  to  defendant  May  10, 1899: 

"Replying  to  your  favor  of  the  9tt  lie. 
we  Inclose  herewith  an  order  on  W.  G.  F, 
Slover  for  all  the  metal  and  nails  yoa  it!' 
require  for  the!  ship  Com.  T.  H.  AHei 
Thanking  you  very  much '  for  the  order,  ui 
awaiting  your  further  favors,  we  remain." 

Subsequently  to  the  date  of  this  last  'r- 
ter,  the  metal  and  nails  sued  fOr  were  i^ 
Uvered  and  accepted.  - 

The  plaintiff's  letter  of  April  27th  and  tt' 
defendant's  letter  of  May  9th  created  a  ae- 
contract  between  the  parties.  The  pla:r.t? 
offered  to  sell  and  deliver  metal  at  17  cci:' 
per  pound,  and  allow  the  defendant  5  pe 
cent  commission,  and  credit  old  metal  at  i'^ 
cents  per  poimd. 

This  offer  the  defendant  accepted  nnwt 
tlonally,  referring  only  to  the  plaintiff!'  W 
ter  making  the  offer,  referring  to  no  previoe 
transaction  or  correspondences 

The  plaintiff  has  delivered  the  metal  k'- 
nails  according  to  contract  and  the  de(?»'- 
ant  must  pay  the  contract  price,  with  \nW 
est  from  July  14.  1809,  when  payment  ^" 
demanded^ 

Judgment  for  plaintiff  for  $3,320^6,  viii 
Interest  from  July  14, 1899. 
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HBALET  ▼.  COLB. 
Supreme  Judicial  Court  of  Maine.    April  22, 

1901.) 

>'RENCH    8P(»<IATI0N    CI^IMS-DISTRIBUTION 

— TITLK  BY  DESCENT— NEXT  OF  KIN— BaC- 

PENSES   OP  ADMINISTRATOR. 

1.  The  appropriation  of  monej  for  the  pay- 
oent  ot  so-called  "French  spoliation  claims  by 
Ue  act  of  congress  approved  March  3,  189U, 
vas  a  mere  f;ratuity,  and  payments  made  from 
luch  appropriation  were  payments  as  of  grace, 
ind  not  of  right,  and  congress  had  the  right  to 
uake  the  gift  upon  its  own  terms. 

2.  Money  puid  by  the  United  States  in  pay- 
iicnt  of  any  such  claim  does  not  form  a  part 
>f  the  estate  of  the  original  sufferer  from  the 
[t'reucb  depredations,  but  inures  to  the  benefit 
>t,  and  is  to  be  distributed  among,  the  next  of 
lin  of  the  original  sufferer  living  at  the  date 
>f  the  passage  of  that  act  of  congress. 

3.  As  congress  prescribed  no  method  for  the 
iistribution  of  money  so  paid,  it  is  to  be  dis- 
tributed by  the  proper  court  and  in  accordance 
n-ith  the  statute  of  distribution  of  the  state  of 
the  domicile  of  the  original  sufferer  at  the  time 
of  his  decease. 

4.  In  this  case,  John  Storer,  the  original  suf- 
ferer, ut  the  time  of  bis  death  had  his  domicile 
in  Wells,  in  the  county  of  York,  in  this  state, 
aad  the  money  was  paid  by  the  United  States 
to  his  administrator  de  Iranis  non,  who  was 
legally  appointed  as  such  by  the  probate  court 
of  the  county  of  York.  The  judge  of  probate 
of  that  county  had,  therefore,  jurisdiction  in  the 
distribution  of  the  fund  in  the  hands  of  the  ad- 
ministrator de  bonis  non. 

5.  There  were  living  at  the  date  of  the  ap- 
proval of  the  act  of  congress,  as  next  of  kin  of 
said  Storer,  five  grandchildren  and  the  descend- 
ants of  eleven  deceased  grandchildren.  The 
judse  of  probiite,  by  his  decree  of  distribotion, 
from  which  this  appeal  is  taken,  divided  the 
fund  to  be  distributed  into  sixteen  equal  parts, 
decreeing  one-sixteenth  to  en  eh  of  the  living 
grandchildren,  and  one-sixteenth  to  the  descend- 
ants of  each  of  the  deceased  grandchildren. 

Held,  that  such  distribution  is  in  accord- 
ance with  the  laws  of  the  United  States  and  of 
this  state. 

0.  Ueld,  farther,  that  the  appellee,  the  admin- 
istrator de  bonis  non,  should  be  reimbursed 
from  said  fund  the  expenses  incurred  by  him 
in  this  suit,  including  reasonable  counsel  tees. 

(OiDciaL) 

Appeal  from  probate  court,  York  conuty. 

Application  by  Annie  S.  Uealey  for  dis- 
tribution of  (unda  la  hands  of  J.  Albert  Cole, 
administrator  of  John  Storer,  deceased,  aris- 
ing from  the  French  spoliation  claims.  From 
decree  of  distribution  of  the  probate  court, 
Healey  appeals  on  agreed  statement  Appeal 
dismissed. 

Argued  before  WISWELL,  C.  J.,  and  EM- 
ERY. WHITEHOUSE,  STROUT,  and  FOO- 
LER, JJ. 

J.  M.  Stone,  for  appellant.  W.  L.  Dane, 
for  appellee. 

FOOLER,  J,  This  Is  an  appeal  from  the 
decree  of  the  Judge  of  probate  for  the  county 
of  York  ordering  distribution  of  a  fund  In  the 
hands  of  J.  Albert  Cole,  administrator  de 
bonis  non  of  the  est.nte  of  John  Storer,  late 
of  Wells  In  said  county,  deceased. 

The  fiud  in  question  was  paid  to  the 
administrator  of  said  deceosed  In  payment  of 
a  so-called  "French  spoliation  claim"  under 
40A.-67^ 


an  award  made  by  the  United  States  conrt 
of  claims,  and  in  accordance  with  the  provi- 
sions of  an  act  of  congress  approved  Marcb . 
3,  1890. 

The  French  spoliation  claims  arose  from 
the  depredations  of  French  cruisers  upon  onr 
commerce  prior  to  ISOO.  By  the  terms  of  a 
treaty  between  the  United  States  and  tbe 
French  republic  concluded  September  30, 
1800,  and  ratlQed  on  the  31st  of  July  fol- 
lowing, our  government  yielded  to  the  Frencb 
government  all  right  of  the  suflerra^  from 
such  depredations  to  Indemnity  from  that 
government  In  consideration  that  the  French  - 
government  yielded  certain  claims  asserted 
by  the  French  republic  against  the  United 
States  for  failure  to  perform  certain  treaty 
obligations.  Although  the  original  suSereiB 
from  such  French  spoliations  constantly  con- 
tended that  by  such  treaty  an  obligation  to 
Indemnify  them  rested  upon  our  government, 
no  action  was  taken  by  the  government  to- 
wards making  Indemnity  until  January  20^ 
1885,  when  an  act  of  congress  was  approved 
which  provided  that  claimants  for  indemnity 
for  French  captures  and  confiscations  might 
apply  to  the  court  of  claims,  and  that  that 
court  should  examine  and  determine  the  va- 
lidity and  amount  of  such  claims,  and  report 
to  congress  all  such  conclusions  of  fact  and- 
law  as  In  their  judgment  might  afTect  the  lia- 
bility of  the  United  States  therefor. 

The  representative  of  John  Storer,  the  ap- 
pellee's intestate,  presented  to  the  court  of 
claims  a  claim  for  Indemnity  for  losses  sus- 
tained by  said  Storer,  and  the  court  In  Its 
report  to  congress  reported  favorably  upon- 
the  claim. 

The  advisory  report  of  the  court  of  claims 
having  been  presented  to  congress,  that  body 
by  an  act  approved  March  3,  1891,  provide.! 
for  the  payment  of  certain  of  such  claims 
therein  enumerated,  and  by  an  act  approved 
March  3,  1809,  provided  for  the  payment  of 
certain  other  of  such  claims  therein  enumer- 
ated, among  which  was  the  following: 

"On  the  Brig  Venus,  John  Harmon,  master, 
namely,  John  S.  Cole,  administrator  of  the  es- 
tate of  John  Storer,  deceased,  ten  thousand 
five  hundred  and  sixty-eight  dollars." 

That  amount  was  paid  by  the  United  States 
to  the  present  administrator,  J.  Albert  Cole, 
the  former  administrator  having  deceased, 
and  constitutes  the  fund  the  distribution  of 
which  is  here  In  controversy. 

The  two  acts  of  congress— that  of  March  3, 
1891,  and  that  of  March  3,  1890~are  Identical 
In  terms,  except  as  to  the  enumeration  of 
claims,  and  each  contained  the  following  pro- 
viso, namely: 

"Provided,  that  In  all  cases  where  the  origi- 
nal sufferers  were  adjudicated  bankrupts,  the 
award  shall  be  made  on  behalf  the  next  of 
kin  Instead  of  to  assignees  In  bankruptcy; 
and  the  awards  In  the  cases  of  Individual 
claimants  shall  not  be  paid  until  the  court  of 
claims  shall  certify  to  the  secretary  of  the 
treasury  that  the  personal  repre8entativea»  am- 
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vwhose  behalf  the  award  Is  made,  represent 
^he  next  of  kin  and  the  court  which  granted 

■  the  administration  respectlrely  have  certified 
that  the  legal  representatives  have  given  ade- 
quate secnrity  for  the  legal  dlsbnrgementa  of 
the  awards." 

The  supreme  court  of  the  United  States  In 
Blagge  T.  Balch,  162  U.  S.  489,  16  Sup.  Ct 
853,  40  L.  Ed.  1030,  In  an  opinion  by  Chief 
.  Justice  Fuller,  settled  the  principal  questions 
.  arising  under  the  act  of  1891,  and  consequent- 
ly those  arising  under  the  act  of  1899. 

It  1b  there  held  that  paj'nients  under  the 
act  of  1891  (and  so  under  the  act  of  1899) 
are  In  the  category  of  payments  by  way  of 
.gratuity,  payments  as  of  grace,  and  not  of 
right 

Congress,  therefore,  in  making  the  gift,  was 
free  to  make  It  to  whomsoever  It  chose,  and 
upon  whatsoever  terms  It  saw  fit  It  was 
there  further  decided  and  declared  that  the 
payments  authorized  by  the  act  of  congress 

■  do  not  form  a  part  of  the  estates  of  the  origi- 
nal sufferers  to  be  distributed  as  sucb,  but  are 

'  to  be  distributed  as  gifts  or  gratuities  among 
their  next  of  kin  who  were  living  at  the  date 
of  the  passage  of  the  act,  and  that,  as  con- 
.gress  did  not  provide  any  method  of  distri- 
bution, the  beneficiaries  In  each  case  and  the 
amounts  payable  to  each  must  be  determined 
by  the  proper  court  and  under  the  statutes 
of  distribution  of  the  state  of  the  decedent's 
domicile. 

The  court  in  the  case  cited  says:  "And 
we  are  of  opinion  that  congress,  in  order  to 
reach  the  next  of  kin  of  the  original  suffer- 
ers, capable  of  taking  at  the  tim^  of  distri- 
bution, on  principles  universally  accepted  as 
most  Just  and  reasonable,  intended  next  of 
kin  according  to  the  statutes  of  distribution 
of  the  re8];)ective  states  of  the  domicile  of  the 
original  sufferers.  •  •  •  The  object  of 
congress  was  that  the  blood  of  the  original 
sufferers  should  take  at  the  passage  of  the 
act  •  •  •  So  that,  In  ascertaining  who 
are  to  take,  the  fund,  though  not  part  of  the 
estates  of  the  original  sufferers,  may  be  treat- 
ed as  If  It  were,  for  the  purposes  of  Identifi- 
cation merely." 

The  court  of  Massachusetts  In  Codman  v. 
Brooks,  167  Mass.  490,  46  N.  E.  102,  and  of 
Pennsylvania  In  Re  Clements'  Estate,  160 
Pa.  391,  28  Atl.  932,  have  reviewed  at  length 
the  case  of  Blagge  v.  Balch,  snpra,  and  have 
adopted  and  followed  the  principles  there 
laid  down.    We  must  do  the  same. 

In  the  case  at  bar  the  probate  court  for  the 
county  Of  York  has  Jurisdiction,  and  It  Is  Its 
duty  to  make  distribution  of  the  fund  In  the 
hands  of  the  administrator  de  bonis  nan 
iuuong  the  beneficiaries  or  statutory  next  of 
kin  of  the  decedent,  John  Storer,  who  were 
living  March  3,  1899,  and  this  Is  to  be  done 

■  In  accordance  with  the  laws  of  this  state  gov- 
erning the  distribution  of  personal  estate. 

The  statutes  of  this  state  in  accordance 
with  which  the  fund  must  be  distributed  are 
'Rev.  St  a  75,  {  1,  par.  1: 


"The  real  estate  of  a  person  deceased  ia- 
testate,  being  subject  to  the  payment  of  debs, 
descends  according  to  the  followiag  ndes: 

"(1)  In  equal  shares  to  bis  children,  aiLl 
to  the  lawful  issue  of  a  deceased  chOe  b| 
right  of  representation.  If  no  child  la  Uviz^ 
at  the  time  of  his  death,  to  all  his  lineal  6a- 
scendants;  equally,  if  all  are  of  the  same  ur 
gree  of  kindred;  if  not,  aoootdlng  to  the  ngk 
of  representation." 

Section  8  of  the  same  chapter  provides  tkj 
personal  estate  shall  be  diatributed  or  sjal 
eecheat  by  the  rules  provided  for  the  d.- 
trlbutlon  of  real  estate. 

Rev.  St  c.  1,  I  a,  par.  0:  "rrhe  word  "% 
sue,'  applied  to  the  descent  of  estates,  it 
dudes  all  lawful  lineal  descendants  of  & 
ancestor." 

There  were  living  on  March  3,  ISSS,  St- 
grandchildren  and  lineal  descendants  i 
eleven  grandchildren  of  the  decedent  Jc- 
Storer.  The  probate  court  by  Its  decree  c 
distribution,  from  which  this  ^peal  is  takK. 
divided  the  fund  into  sixteen  equal  Ettara 
decreeing  one  share  to  each  of  said  Iht^ 
grandchildren,  per  capita,  and  one  share  c 
the  lineal  descendants  of  each  deeetiai 
grandchild,  who  take  per  stirpes. 

We  are  of  opinion  that  the  dlstrlbuttan  » 
decreed  Is  in  accordance  with  the  intenOoi  t 
congress,  as  construed  In  Blagge  v.  Bait 
supra,  and  with  the  statutes  of  dlaCrlbati'.'. 
of  this  state,  above  quoted,  and  the  apfici. 
must  be  dismissed,  with  costs. 

The  administrator  de  bonis  oon  aboold  ie 
allowed  bis  expenses  Incurred  In  this  salt.  'z. 
eluding  reasonable  counsel  fees,  the  amen: 
to  be  determined  by  the  Judge  of  prolMi 
and  the  case  is  remanded  to  the  probate  ar^. 
for  the  allowance  of  such  expenses,  and  fc?  i 
distribution  of  the  residue  of  the  fund,  af::; 
the  allowance  of  such  expenses  In  aooordue 
with  this  opinion. 

So  ordered. 


OOUB  r.  FICKBIT  «t  aL 

(Supreme  Judicial  Court  of  Malnct.    ApiU  tt. 
1901.) 

DEED— MISTAKB  — RBFORMATTON  —  BQriTT- 

TRUSTS-tfORTOAOK-VAUDITY— UKN 

—SUBROGATION. 

1.  A  deed,  as  a  moniment  of  title,  can  be  tlai- 
en  only  by  the  most  plenary  and  convindai  (n- 
dence. 

2.  A  mistake  in  a  deed,  if  proved  \i$  ptauir 
evidence,  may  be  reformed  In  a  suit  io  eqjiT 
betAveen  tlie  parties  to  it. 

3.  Ueli,  ttiat  it  cannot  be  reformed  in  tti- 
case,  because  the  suit  is  not  between  the  ia> 
ties  to  tlie  deed. 

4.  Where  a  person,  through  f^ud  or  mistii^ . 
obtains  the  legal  title  and  apparent  owneni^ 
of  property  wbtch  in  justice  and  good  coasrieix- 
belongs  to  another,  such  property  is  unpressec 
with  a  trust  in  favor  ot  tlie  equitable  owoer. 

5.  The  plaintiff's  grantor,  Fred  E.  HalL  a 
1891,  bought  and  paid  for  the  Kittredge  Pr^i 
lot,  Wiiich  comprised  lot  21  and  a  part  ri  W 
148,  as  delineated  on  ttie  plan  ot.  Ktna,  bat  if 
mutual  mistake  the  deed  did  not  includt  lot  ^ 
The  plaintiff  since  his  deed,  and  his  snsri!; 
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trota  the  date  of  his  deed  ontil  he  coarejred  to 
complainant,  occupied  the  premises  as  the  real 
iind  ostensible  owners. 

In  1803,  Anna  Pickett  and  F.  WilUs  Fick- 
ett  bought  and  paid  for  the  Otis  L.  Carter  f ann, 
^-hich  comprised  lots  20,  28,  and  part  of  lot 
3.40,  and  nothing  more.  For  many  years  prior 
t±i8  farm  had  been  known  as  the  "Otis  L.  Car* 
ter  Farm."  By  mutual  mistake  the  deed  of  this 
farm  from  Kmily  H.  Phelps  indttded  lot  21, 
vrhich  was  never  known  as  port  of  that  farm^ 
l>ut  had  long  been  known  as  the  "Kittredee 
Friend  Lot."  The  mistake  in  including  lot  21 
appears,  from  full  a:nd  plenary  e7idence,  as  the 
mutual  mistake  of  both  parties  to  the  deed.  F. 
Willis  Fickett,  one  of  the  defendants,  was  one 
of  the  grantees  in  the  deed  in  which  the  mistake 
occurred.  Ulysses  G.  Fickett,  Loaisa  Downs, 
and  Pettz  Fickett,  three  other  defendants, 
claim  by.  descent  from  Anna  Fickett,  an  original 
grantee. 

Held,  that  the  plaintiff  is  entitled  to  a  con- 
veyance and  release  from  the  above  defendants 
of  all  the  right,  title,  and  intevest  in  and  to  lot 
21,  which  was  conveyed  by  £mily  H.  Fhelps  to 
Ansa  Fickett  and  F.  Willis  Fickett  by  her  deed 
dated  May  0,  1803,  and  that  they,  together 
-with  William  H.  Hall  and  H^ily  H.  Moore, 
two  other  defendants,  through  whom  the  legal 
title  has  passed,  be  perpetually  enjoined  from 
asserting  any  claim  to  said  lot  21  on  the  plan 
of  Ktna,  known  as  the  "Klttredge  Friend  Lot," 
or  from  conveying,  or  attempting  to  convey,  the 
same,  except  to  the  complainant,  in  accordance 
with  the  decree  to  be  entered  in  this  case. 

6.  The  defendant  Frederick  A.  Simpson  is  as- 
signee of  a  mortgage  of  the  Otis  L.  Carter 
farm,  in  which  is  erroneously  included  lot  21. 
When  the  mortgage  was  given  the  mortgagor 
was  seised  of  the  legal  title  to  lot  21,  bat  did 
not  bold  the  equitaUe  title.  Simpson  is  a  hold- 
er without  notice  of  the  mistake. 

Held,  that  his  mortgage  must  be  primarily 
charged  upon  the  Otis  L.  Carter  farm  in  ex- 
oDeration  of  lot  21.  If  the  plaintiff  pays  the 
mortgage,  or  if  lot  21  shall  be  subjected  to  its 
payment,  he  is  to  be  sabrogated  to  the  mort- 
gage rights  of  Simpson. 

(Official.) 

Reitort  from  supreme  Judicial  couit,  Pe- 
nobscot county. 

BUI  by  Onlson  W.  Cole  agafaist  Perez 
Fickett  and  others  to  enforce  a  constructlTe 
trust  Case  reported,  and  decree  for  plain- 
tiff. 

Argued  before  WIS^VELL,  0.  J.,  and 
EMERY,  WHITEHOUSB,  STBOUT,  SAV- 
AOB,  and  POWERS,  JJ. 

O.  A.  Bailey,  for  plaintiff.  F.  R  Appleton 
and  H.  R.  Cbaplln,  for  defendants. 

STKODT,  J.  The  evidence  dearly  estab- 
lishes the  following  facts: 

March  19,  1887,  Emily  H.  Carter,  who  sofo- 
sequently  became  Emily  H.  Phelps,  and  is 
now  Emily  H.  ^loore,  owned  lots  20,  29,  and 
a  part  of  lot  149,  as  delineated  upon  a  plan 
of  the  town  of  Etna.  These  lots  were  all  in 
one  range,  and  adjoined  each  other  In  a  north 
and  south  direction.  They  had  been  known 
for  many  years  as  the  Otis  L.  Carter  farm  or 
homestead.  She  also  owned  a  small  part  of 
lot  148,  and  all  of  lot  21,  containing  abont 
SO  acres.  In  the  range  next  easterly  from  the 
Otis  L.  Carter  lots,  whiob  for  many  years 
had  been  known  as  the  "Kittredgre  Friend 
Lot."  All  of  these  lots ;  she  conveyed  on  that 
day  to  William  B.  Hall. 


On  the  10th  day  of  January,  1691,  William 
H.  UaU  sold  to  bis  brother,  Frederick  E. 
Hall,  the  Kittredge  Friend  lot,  being  lot  21 
and  the  gore  In  148,  excepting  from  the  lat- 
ter the  orchard,  for  $800,  which  was  the  full 
value  of  the  Klttredge '  Friend  lot  and  the 
gore.  By  mistake  of  the  Bcrlvenw,  who 
drew  the  deed  to  Fred  B.  Hall,  and  whom 
the  parties  supiKMed  to  be  famfliar  with  the 
premises,  the  boundaries  given  Included  only 
the  small  gore  In  148,  but  to  this  deacripUen 
was  added,  "known  as  the  'Klttredge  Friend 
Lot.'"  Both  parties  to  the  deed  Intended 
that  It  should,  and  believed  that  It  did,  oon- 
vey  not  only  the  gore,  but  lot  21,  the  Kltt- 
redge B'riend  lot.  Neither  party  knew  tbo 
numbers  of  the  lots  on  the  plan  of  the  town, 
and  there  la  Internal  evidence  in  the  d^ed 
that  the  scrivener  thought  21  was  aonth  of 
the  Klttredge  Friend  lot  Immediately  after 
delivery  of  the  deed  to  Fred  E.  Hall,  he  went 
Into  possession  of  the  gore  and  lot  21,  oc- 
cupied and  treated  the  property  as  bis,  and 
so  continued  the  ostensible  owner,  without 
interruption  or  obdectlon  from  any  one,  till 
October  12,  1S9S,  when  he  sold  and  oonreyed 
the  same  to  the  complainant  as  the  B^ttredge 
B'riend  lot;  but  his  deed  to  complainant  gave 
the  same  boundaries  as  those  In  his  deed 
fi-om  William  H.  Hall,  thus  repeating  the 
original  mistake.  Ihereafterwards  cemplain- 
ant  took  and  retained  possessloa  of  lot  21 
and  the  gore  as  owner,  without  objection  by 
any  of  the  respondepts,  imtll  discovery  of  the 
mistake  in  the  deed  in  1896. 

February  11,  1891,  William  H.  Hall  con- 
veyed back  to  Emily  H.  Carter,  and  by  like 
mistake  Included  In  his  deed  lot  21,  which 
he  had  previously  sold  to  Fred  B.  Hall,  and 
which  he  believed  be  had  conveyed  to  bim. 
He  also  was  Ignorant  as  to  tlie  true  numbers 
of  the  lots  on  the  plan.  He  Intended  to  .con- 
vey to  Mrs.  Carter,  and  she  expected  to  re- 
ceive, only  the  Otis  L.  Carter  farm,  which 
was  composed  of  lots  29,  20,  and  a  part  of 
lot  149,  all  In  the  same  range,  and  not  in  tlie 
range  with  21. 

May  9,  1893,  Bmlly  H.  Carter,  who«e  stame 
was  then  Bmlly  H.  Phelps,  sold  to  Anita 
Fickett  and  F.  WlUis  Fickett  the  Otis  I.. 
Carter  farm.  Nothing  more  was  tmderstdod 
or  contemplated  by  either  party.  But  the 
deed  again,  by  mistake,  included  lot  21. 
The  FIcketts  nnderttood  that  the  land  tbey 
bought  was  all  in  one  range,  and  that  tbe 
lots  adjoined  each  other  in  a  north  and  south 
direction.  Fred  E.  Hall  was  then  occupying 
lot  21,  in  tbe  next  range  easterly.  His  title 
was  not  disputed  by  the  FIcketts,  nor  any 
claim  made  by  tbem,  till  1896,  when  the  mis- 
take was  discovered.  In  tbe  meantime  the 
Fh^feetts  leased  of  Fred  E.  Hall,  for  two 
years,  the  Klttredge  Friend  lot  (21),  paid  rent 
therefor  to  him,  and  Perez  Fickett  husband 
of  Anna,  negotiated  with  him  for  its  pur- 
chase. Until  1896  the  FIcketts  were  satisfied 
with  the  land  they  got  as  the  Cbrter  fann, 
and  in  fact  obtained  the  land'wltifti  tbey  Ju(d 
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bought  Wbea  the  mistake  In  the  deeds 
was  discovered,  they  then  claimed  21,  be- 
cause named  iu  their  deed.  Anna  Fickett 
having  deceased,  her  title  descended  to  the 
four  respondents,  Perez  Fickett,  F.  Willis 
Fickett,  Ulysses  O.  Fickett,  and  Louisa 
Downs. 

The  result  of  this  succession  of  eiTora  in 
the  description  of  lands  conveyed  is  that  the 
Flcketts  and  Downs  bold  the  legal  title  to 
the  Kittredge  Friend  lot,  which  they  never 
bought  or  paid  for,  and  to  which  they  never 
made  au}'  claim  till  discovery  of  the  mistake 
in  189«j,  and  wiilch  Mi-s.  Phelps  never  intend- 
ed to  convey  to  her  grantees,  Anna  and  F. 
Willis  Fickett,  and  did  not  know  that  she  had 
ccwiveyed;  and  Fred  K.  Hall  has  not  received 
the  legal  title  to  that  lot  which  he  bought 
and  paid  for,  and  which  his  grantor  intended 
to  convey,  and  supposed  he  had  conveyed, 
to  him.  The  complainant,  who  bought  of 
Fred  E.  Hall  lot  21  and  the  gore,  finds  him- 
self In  the  game  predicament 

Can  equity  afford  relief  to  the  complain- 
ant? It  is  well  settled  that,  in  case  of  mu- 
tual mistake  in  a  deed  or  contract  the  error 
may  be  corrected.  In  a  suit  between  the  par- 
ties to  it  unless  innocent  parties,  without  no- 
tice of  the  mistake,  may  be  Injuriously  af- 
fected. Andrews  v.  Andrews,  81  Me.  339; 
Cross  V.  Bean,  Id.  529.  As  this  suit  is  not  be- 
tween the  parties  to  the  deed  to  Fred  £. 
Uall,  nor  the  deed  to  the  Flcketts,  reforma- 
tion of  those  deeds  cannot  be  specifically 
granted. 

But  there  Is  another  principle  recognized  In 
equity,  that  when  one  person,  through  mis- 
take or  fraud,  obtains  the  legal  title  and  ap- 
parent ownership  of  proQcrty  which  in  Jus- 
tice and  good  conscience  belongs  to  another, 
such  property  Is  Impressed  with  a  nse  in  fa- 
vor of  the  equitable  owner.  Pom.  Kq.  (  081; 
De  Rlemer  v.  De  Cantillon,  4  Johns.  Cb.  90; 
Perry,  Trusts,  §  186;  Gillespie  ▼.  Moon,  2 
Johns.  Ch.  585,  7  Am.  Dec.  559;  Brown  v, 
Lamphear,  35  Vt  252;  Loss  v.  Obrey,  22  N. 
J.  Eq.  52;    Farley  v.  Bryant  32  Me.  488. 

It  Is  very  clear  that  the  Flcketts'  and 
Downs'  legal  title  to  lot  21,  tbe  Kittredge 
Friend  lot  was  derived  through  a  mistake  in 
the  description  In  Mrs.  Phelps'  deed,  that  this 
mistake  was  mutual  between  Mrs.  Phelps  and 
her  grantees,  and  that  in  equity  the  plaintiff, 
as  grantee  of  Fred  E.  Hall,  Is  entitled  to  It 
It  is  therefore  charged  with  a  constructive 
trust  or  use  in  his  favor.  Being  so  charged, 
a  court  of  equity  will  protect  and  perfect  his 
equitable,  by  compelling  a  conveyance  of  the 
legal,  title. 

If  It  was  necessary  to  the  result  to  show 
ttiat  the  Flcketts,  the  original  grante^,  had 
notice  of  the  equitable  title  of  Fred  B.  Hall, 
such  notice  might  well  be  Inferred  from  the 
possession  of  Fred  E.  Hall,  and  bis  use  of 
lot  21,  and  the  recognition  of  his  title  by  the 
Flcketts,  in  leasing  the  lot  from  him,  admit- 
ted by  their  answer,  and  in  negotiation  for  its 
purchase  from  him  by  Perez. 


In  this  case,  however,  the  question  of  l 
tlce  is  not  involved.  It  Is  not  tbe  case  <.: . 
supposed  purchase  of  lot  21.  The  Fict.  : 
never  negotiated  for  that  lot  £rom  iL; 
Phelps.  They  proposed  to  buy,  and  did  liy 
the  Otis  L.  Carter  farm,  which  was  In  anuu: 
range,  and  all  they  proposed  to  boy  or  pa;  :• . 
was  that  farm.  No  thought  of  the  Kitur^. 
Friend  lot  was  in  their  minds  or  that  of  ti_- 
grantor.  No  equity  In  their  Cavor  mi^, 
from  the  mistaken  inclusion  of  lot  21  in  in- 
deed. 

But  it  is  said  that  Mrs.  Phelps  represai>l 
to  the  Flcketts,  her  grantees,  that  she  wi- 
selling  them  three  80-acre  lots  as  the  Otis  L 
Carter  farm,  and  as  that  farm  contained  (£!; 
two  80-acre  lots  and  a  part  of  another  !  -: 
they  should  hold  lot  21.  Mrs.  Phelps  deo^.- 
that  she  made  any  such  representation.  Tjt 
Flcketts  admit  that  they  did  not  onderstai^ 
they  were  buying  the  Friend  lot,  ae  any  1-. 
easterly  of  the  Otis  L.  Carter  farm.  Tl-j 
say  they  thought  21  was  south  of  20  and  a/. 
as  It  is,  east  of  It.  If  they  have  suffcrc: 
from  any  misrepresentations  by  Mrs.  Pbe!.? 
in  tbe  quantity  of  the  land  purchased,  t^j 
must  look  to  her  for  satisfaction.  They  h^'- 
no  equity  to  be  compensated  by  tbe  land  t^i^- 
tably  owned  by  Fred  E.  Hall,  and  now  by  ^~ 
grantee,  the  complainant 

Mrs.  Phelps,  while  holding  the  legal,  br 
not  equitable,  title  to  lot  21,  and  also  owujl^ 
absolbtely  the  Otis  L.  Carter  farm.  m-A-r 
gaged  the  Carter  farm  and  lot  21  to  WiLjj. 
H.  Hall.  This  mortgage  was  aaslgne<^  v 
Frederick  A.  Simpson,  who  now  holds  it 
There  Is  no  evidence  that  Simpson  had  ns 
knowledge  of  the  mistake  as  to  lot  21.  it'. 
consequently  his  mortgage  Is  unaffected  '.': 
it.  To  do  full  equity  between  all  parties,  tij: 
mortgage  should  be  charged  primarily  ui-.'C 
tbe  Otis  L.  Carter  farm.  If,  to  effect  its  inf- 
ment  any  part  of  lot  21  is  reqnlred,  on  i-i 
payment  by  complainant  he  will  be  snbro:-;- 
ed  to  the  rights  of  the  assignee  of  that  iS'.in- 
gage. 

In  coming  to  this  conclusion,  we  have  eiw: 
full  force  to  the  rule  that  a  deed  Is  a  mui  ■ 
ment  of  title,  to  be  shaken  only  by  the  la  ■: 
plenary  and  convincing  evidence  that  it  do*' 
not  represent  the  real  title.  In  this  case  tU 
proof  seems  to  US  clearly  of  that  charait  •. 

Bin  sustained.  Perez  Fickett  F.  W:!:i 
Fickett  Ulysses  G.  Fickett,  Louisa  Dov.  .-. 
William  H.  Hall,  and  Emily  H.  Moore  to 
perpetually  enjoined  from  asserting  any  Ai  : 
to  lot  21  on  the  plan  of  Etna,  taiown  ss  t^ 
"Kittredge  Friend  Lot"  or  from  convej-:!:?. 
or  attempting  to  convey,  the  same,  except  'j 
the  complainant  in  accordance  with  the  d6 
cree  to  be  made  In  this  case.  Peres  Fk-k>.'r. 
P.  Willis  Fickett  Ulysses  G.  Fickett,  asl 
Louisa  Downs  to  release  and  eonrey  to  tt-. 
complainant  all  the  right  title,  and  inteIv^: 
In  and  to  said  lot '21  which  was  convey od  \f 
Emily  U.  Phelps  to  Anna  Fickett  and  F.  Wi:- 
lis  Fickett  by  her  deed  dated  May  9,  l^C: 
complainant   to    recover   one   bill    of  cdsk 
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igainst    Perez    Flckett,    F.    WllUs    Pickett, 
Jlysses  G.  Flckett,  and  Louisa  Downs.    BUI 
llsmisged  as  to  Fred  E.  Hall  and  Frederick 
v..  Simpson. 
Decree  accordingly. 


MUNRO  ▼.  BABTON. 

Sapreme  Jadiclal  Conrt  of  Maine.    April  18, 

1901.) 

dORTGAOB— REDEMPTION— EQUITY— OFFER  TO 
PAY    OR   PERFORM. 

1.  To  siiBtain  a  bill  in  equit7  to  redeem  from 
t  mortgage  of  real  estate,  unless  the  mortga- 
gee or  person  claiming  nnder  him  resides  with- 
>ut  the  state,  or  his  residence  is  unknown,  or 
he  mortgage  is  alleged  and  proved  to  be  fraud- 
alcnt  in  whole  or  in  part,  the  plaintiff  mast  al- 
ege  and  [wove  either  a  prior  tender  or  payment, 
>r  such  facts  as  show  that  the  defendant,  npon 
lemand,  has  nnreasonably  refused  to  render  in 
n-riting  a  true  account  of  the  sum  due  upon  the 
mortgage,  or  has  in  some  other  way  by  his  de- 
ranlt  prevented  the  plaintiff  from  performing, 
>r  tendering  performance  of,  the  condition  of 
the  (nortgnge. 

2.  The  provision  in  Rev.  St.  c.  90,  §  14,  that 
the  plaintiff  in  his  bill  may  offer  to  pay  or  per- 
form, and  that  "such  offer  shall  have  the  same 
force  as  a  tender  of  payment  or  performance 
hofore  the  commpncement  of  the  suit,  and  the 
bill  shall  be  su.^tuined  without  such  tender,"  is 
not  alisolnte,  but  conditional,  and  dependent  up- 
on the  preceding  portion  of  the  same  section. 

3.  The  offer  in  the  bill  to  pay  or  perform  is  to 
have  such  force  and  the  bill  be  maintained  only 
if  the  defendant,  by  his  unreasonable  refusal  or 
neglect  to  account  upon  demand,  or  in  some 
other  way  by  his  default,  has  prevented  the 
plaintiff  from  performing  or  tendering  perform- 
ance. 

(Offldal.) 

Report  from  supreme  Judicial  court,  Knox 
county,  In  equity. 

Action  by  Jenny  A.  Munro  against  Sophia 
M.  Barton  to  redeem  a  mortgage  claimed  by 
defendant  to  be  foreclosed.  Case  reported, 
and  bill  retained  for  amendment. 

Argued  before  WISWELL,  0.  J.,  and 
WHITEHOUSB,  STROUT,  SAVAGE,  and 
POWERS,  JJ. 

C.  E.  &  A.  S.  LIttlefield,  for  pUlntlfl.  J. 
K.  Moore,  for  defendant 

POWERS,  J.  This  bill  Is  brought  to  re- 
deem from  a  mortgage  given  in  1835.  A 
foreclosure  was  attempted  In  18iC,  and  ttie 
defendants  and  their  predecessors  In  title 
have  been  In  possession  under  recorded  deeds 
since  1853.  It  Is  not,  however,  necessary  to 
determine  at  this  time  the  validity  of  the 
foreclosure  proceedings  or  tiie  character  of 
the  defendant's  pos8e!<!>lon,  as  the  bill  In  its 
present  form  la  not  maintainable  for  want  of 
sufficient  allegations. 

The  plaintiff  -in  ber  bill  offers  to  pay  what 
shall  be  found  to  be  due  upon  the  mortgage, 
bnt  there  Is  neither  allegation  nor  proof  of 
any  prior  tender  of  payment  or  perform- 
ance, nor  of  any  demand  upon  the  mortgagee, 
or  persons  claiming  under  him,  for  a  true 
account  of  tbe  sum  due  npon  the  mortgage, 


and  a  neglect  or  refusal,  on  his  or  their  part, 
to  render  such  an  account  No  facta  are  stat- 
ed showing  that  such  tender  could  not  be 
made,  or  tliat  ttte  defendants  have  In  any 
way  by  their  default  prevented  the  plaintiff 
from  performing,  or  tendering  performance 
of,  tbe  condition  of  the  mortgage.  Under 
such  circumstances,  the  bill  cannot  be  main- 
tained. To  support  a  blU  In  equity  to  re- 
deem from  a  mortgage  of  real  estate,  unless 
the  mortgagee  or  person  claiming  under  him 
resides  without  the  state  or  bis  residence  is 
unknown  (Rev.  St.  c.  00,  $  17),  or  tbe  mort- 
gage Is  alleged  and  proved  to  be  fraudulent 
In  whole  or  In  part  (section  10),  the  plaintiff 
must  allege  and  prove  either  a  prior  t^ider 
or  payment  (section  15),  or  such  facts  as 
show  that  the  defendant  upon  demand  has 
unreasonably  refused  or  neglected  to  render 
In  writing  a  true  account  of  the  sum  due 
upon  the  mortgage,  or  has  in  son^  other  way 
by  his  default  prevented  the  plaintiff  from 
performing,  or  tendering  performance  of,  the 
condition  of  the  mortgage. 

It  is  true  that  section  14  provides  that 
the  offer  In  the  bill  to  pay  or  perform  "shall 
have  tbe  same  force  as  a  tender  of  payment 
or  performance  before  the  commencement  of 
tbe  suit,  and  the  bill  shaU  be  sustained  With- 
out such  tender,"  but  this  cannot  be  separated 
from  the  language  which  precedes  It.  The 
whole  section,  taken  togetber,  shows  plainly 
that  the  offer  is  to  have  such  force  and  the 
bin  be  maintained  only  If  the  defendant,  by 
bis  unreasonable  refusal  and  neglect  to  ac- 
count upon  demand,  or  In  some  other  way 
by  his  default  has  prevented  the  plaintiff 
from  performing  or  tendering  performance. 
Section  14  was  first  enacted  in  1837  (chapter 
286,  {  1),  and  waa  evidently  taken  from  the 
precisely  similar  statute  of  Massachusetts  (St 
1821,  c.  86),  the  constructloo  of  which  had 
already  been  settled  In  Wlllard  ▼.  Flske,  2 
Pick.  640,  and  Putnam  v.  Putnam,  13  Pick. 
129,— a  construction  which  has  Iteen  uniform- 
ly followed  by  this  court  ever  since  the  en- 
actment of  the  statute  in  this  state  (Roby 
y.  Skinner,  34  Me.  270;  Brown  r.  Bntil,  46 
Me.  490;  Wing  v.  Ayer,  63  Me.  138;  Wallace 
V.  Stevens,  04  Me.  225;  DInsmore  v.  Savage, 
68  Me.  191).  And  this  court  will  not  enter- 
tain a  bill  to  redeem  from  a  mortgage  of  real 
estate  unless  the  statutory  prerequisites  have 
been  compiled  with.  Brown  ▼.  Snell,  supra; 
Whitehonse,  Eq.  Prac.  $  71. 

The  bill  in  this  case  was  filed  March,  1804. 
It  Is  admitted  that  since  August  13,  1875, 
tbe  possession  of  tbe  defendants  and  those 
under  whom  they  clahn  has  been  adverse. 
Should  the  bill  be  dismissed  without  preju- 
dice. It  would  be  too  late  to  bring  a  new  bill, 
even  though  the  plaintiff  was  aUe  to  prova 
a  tender  on  her  part  or  demand  and  unrea- 
8<mable  refusal  to  accotmt  or  other  default 
on  the  part  of  the  defendant  prior  to  the 
commencement  of  this  suit  If  the  facts  are 
such  as  to  support  such  an  allegation,  con- 
sidering that  the  plalntifl  Is  wl^ouXi^D*^ 
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tmleu  tblB  bill  can  be  suBtalned,  the  plaintiff 
should  be  peirmitted  to  amrad  by  luwrtijog 
the  neceesary  allegations. 
BiU  zetained  tor  amendmentt 


VAN  PATTEN  t.  OAMPBBLL. 

(Court  of  Brrors  and  Appeals  of  New  Jersey. 

May  22,  1890.) 

THU8T  DEED— FRAUDULENT  CONVEYANCE. 

Upon  the  proofs  shown  in  this  case,  held, 
that  the  title  of  J.  A.  Van  P.  to  the  lands  in 
question,  acquired  by  her  through  Mrs.  Gibby, 
was  vested  In  her  as  a  trustee  for  the  devisees 
of  Peter  Campbell,  deceased,  and  that  the  con- 
reyances  by  P.  C.  in  his  lifetime  to  J.  A.  Van 
P.  and  S.  J.  G.  were  not  made  in  fraud  of 
creditors,  and  that  J.  A.  Van  P.  now  holds 
the  lands  conveyed  to  her  either  by  P.  C.  or 
by  Mrs.  Gibby,  not  conveyed  away  to  bona 
fide  purchasers,  in  trust,  as  aforesaid,  and 
that  to  carry  out  the  purposes  of  this  suit  the 
will  of  P.  C.  should  be  probated. 

Vredenburgh,  J.,  dissenting. 

(Syllabus  by  the  Court) 

Appeal  from  court  of  chancery. 

Bill  by  William  G.  Campbell  against  Jo- 
sephine A.  Van  Patten.  Decree  for  complain- 
ant, and  defendant  appeals.    Affirmed. 

The  following  Is  the  opinion  of  the  court 
below  (REED,  V.  C):  "Peter  Campbell  died 
January  24,  1890,  aged  90  years,  leaving 
six  children,  one  of  whom  was  William  G. 
Campbell,  the  complainant,  and  another  was 
.losephlne  A.  Van  Patten,  the  defendant 
He  made  bis  will  in  1877.  He  left  his  home- 
stead to  bis  widow  for  life,  and  after  ber 
death  to  the  children  of  bis  children.  He 
directed  that  the  residue  of  bis  property,  real 
and  personal,  should  be  sold,  and  that  the 
executors  should  hold  the  proceeds  to  the 
use  of  bis  children,  one-sixth  part  to  each, 
dnring  their  lires,  and  the  remainder  to  the 
children  of  each.  He  appointed  his  wife, 
Sarah  Jane,  and  his  friend  John  W.  Camp- 
bell his  executors.  The  will  was  never 
proved.  It  appears  that  oo  September  2^ 
16T8,  the  testator  made  a  deed  to'  the  de- 
fendant Josephine  A.  Van  Patten,  for  the 
expressed  consideration  of  |20,oeO,  of  all  his 
property,  of  blocks  B  and  C  on  a  map  of  the 
property  of  Peter  Campbell,  in  the  city  of 
Newark,  adjoining  the'prc^wsed  park  of  the 
city.  There  was  excepted  out  of  block  C 
seven  lots.  Nos.  32  to  3cS,  inclusive.  It  ap- 
pears that  on  February  27,  1879,  the  testator 
made  a  deed  to  one  Samuel  J.  Gibby,  of 
Lowell,  Mass.,  for  the  expressed  considera- 
tion of  $8,500.  of  nine  tracts  of  land.  On 
Septeml)er  27,  1880,  Josephine  A.  Van  Patten 
executed  a  deed  of  the  land  conveyed  to  her 
by  her  father  back  to  him.  On  January  20, 
1880,  Samuel  J.  Gibby,  to  whom  a  convey- 
ance had  been  made,  also  executed  a  deed, 
conveying  back  to  the  testator  the  said  prop- 
erty. These  deeds  were  never  recorded. 
Exactly  what  became  of  them  after  their 
executiou  does  not  appear.  The  deed  of  Mrs. 
Van  Patten  to  the  testator  was  brought  with 


other  papers,  to  Mr.  Olds  In  SeptembCT,  ISS;. 
and  the  back  deed  from  Gibby  to  the  tetsn- 
tor  was  left  in  Mr.  Olds'  ofBce  by  Jtsift 
Gibby,  a  cousin  of  Samuel  J.  Gibby,  in  Feis- 
ruary,  1888.  In  1887  the  taxes  upon  tlie 
property  were  unpaid,  bills  of  the  testate 
were  outstanding,  and  be  was  desiroui  cf 
getting  a  loan  upon  his  property.  For  tin: 
purpose  he  consulted  Mr.  Olds,  an  RttarKj. 
Aftei  many  consultations,  at  some  of  ■wts:! 
Mrs.  Van  Patten  was  present,  it  was  agreK 
that  the  title  to  all  the  property — both  tU; 
w-hicb  had  been  conveyed  to  Gibby  and  em 
which  had  been  conveyed  to  Mrs.  Van  Ptt- 
ten— should  be  put  in  Jlrs.  Van  Patten.  Fa 
some  reason  the  two  back  deeds  were  dir 
regarded.  The  object  aimed  at  tbem  was  t 
get  the  record  title  In  the  name  of  some  as 
other  than  the  testator.  In  pursuance  of  \is 
purpose,  it  was  proposed  to  get  a  new  deed 
from  the  Glbbys.  Samuel  J.  Gibby  ve» 
dead,  but  had  left  a  will,  In  wbich  be  hti 
devised  his  property  to  his  widow.  She  col- 
sented  to  make  a  deed  of  tbe  property  coi- 
veyed  to  her  husband  by  testator.  Josefit- 
Ine  A.  Van  Patten  and  Mr.  Olds  weat  tr 
Lowell,  Mass.,  where  Mrs.  Gibby  resided,  vi 
they,  with  Mr.  Greenlaugh,  the  attorney  of 
Mrs.  Gibby,  had  a  voluntary  deed  execn:d 
by  Mrs.  Glbb.v.  At  the  time  of  its  exeo 
tlon  Mr.  Greenlaugh  drew  a  receipt  wliitir 
was  signed  by  Mrs.  Van  Patten.  In  this  I^ 
ceipt  she  acknowledged  that  the  conveyauM 
was  made  to  her  simply  to  put  tbe  title  ii 
the  parties  really  entitled,  and  tbat  Josepbi:; 
A.  Van  Patten  was  to  hold  the  same  in  tny 
for  the  said  parties.  Mr.  Olds  took  and  e:Sl 
retains  possession  of  this  deed,  which  he  iJ'J 
recorded.  After  the  execution  of  this  ieei 
a  mortgage  was  made  by  Josephine  A.  Vac 
Patten  upon  all  the  property  to  one  Mr.  Tic 
Ness  for  a  loan  of  $6,000,  of  wlildi  $>if'' 
about  $4,400  were  retained  by  tbe  connsd  of 
Mr.  Van  Ness  to  pay  back  taxes  and  ckar 
off  Incumbrances,  and  $1,413.60  were  paid  b; 
Mr.  Van  Ness  In  cash..  The  expenses  ati 
commissions  were  deducted  from  this  last 
sum,  leaving  $798.30,  which  were  depasittd 
in  tbe  bank,  to  be  used  for  the  support  of  On 
testator  and  in  paying  taxes  and  making  re- 
pairs. This  money,  by  an  arrangement  v 
which  Mrs.  Van  Patten  was  a  party,  was 
deposited  in  the  names  of  James.  WIllianL 
and  Josephine,  three  of  the  testator's  ulii^- 
dren,  and  also  In  the  name  of  Mr.  Olds,  t^ 
counsel,  and  thereafter  was  drawn  upon  It 
their  Joint  checks.  Some  time  after  tbe 
death  of  the  testator,  Josephine  A.  Van  r:Lt- 
ten  set  up  the  claim  that  the  property  irat 
hers,  and  that  she  did  not  hold  it  as  tnistc«. 
and  refused  to  acknowledge  any  right  of  anr 
of  these  other  children  in  the  same.  T\.' 
purpose  of  this  bill  is  to  establish  a  trc^' 
in  favor  of  the  devisees  of  Peter  Campb?;. 
and  to  have  an  accounting  from  Mrs.  Vaa 
Patten  of  the  amounts  of  moneys  received 
by  her  from  certain  portions  of  the  propenr 
of  which  she  has  disposed. 
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'It  to  too  obrioTW  for  any  extended  dia- 
4sIoa  tbat  the  conveyance  made  to  Joseph- 
t  A..  Van  Patten  bj.  the  testator  was  made, 
t.  a«  an  advaaoament,  nor.  as  a  remunera- 
n  for  services,  nor  for  anj  valuable  coo- 
eratlon.  It  was  made  to  be  held  for  the 
3  Of  the  grantor.  The  deed  to  Samuel  J. 
bb.v,  the  manner  la  which  the  property 
IB  used,  the  execution  of  the  back  deeds, 
s  coaveyance  of  the  Glbby  property  to 
sephine  A.  Van  l-atten,  her  ackno-wledg- 
snt  that  she  held  it  In  trust,  and  the  sub- 
]uent  mortgage  to  Mr.  Van  Ness,  and  the 
inner  lu  which  the  money  loaned  upon  this 
>i-t£:agc  was  treated,  demonstrate  the  fact 
xt  Mrs.  Van  Patten  understood  distinctly 
a.t  ber  title  to  the  property  was  that  of  a 
istee.  The  testimony  in  respect  to  the 
ecutlon  of  the  deed  of  Mr.  Gibby  and  of 
rs.  Van  Patten  back  to  the  testator  renders 

probable  that  the  legal  title  was  vested 
the  testator  by  those  deeds.  If  those 
eds  were  delivered  to  the  testator,  there 
}uld  be  no  need  for  the  intervention  of  this 
urt  to  declare  the  existence  of  a  trust, 
aamuch,  however,  as  this  Is  not  clear,  and 

Mrs.  Van  Patten  sets  up  a  colorable  claim 

the  property  as  Its  legal  owner,  therefore, 
r  the  purpose  of  quieting  the  title,  I  think 
e  court  should  declare  that  whatever  in- 
rest  Mrs.  Van  Patten  got  from  the  testa- 
r,  directly  or  Indirectly,  through  Mrs.  Gib* 
r,  l8  held  in  trust  for  the  devisees  of  the 
stator.  Further,  I  do  not  think  that  It  is 
'oved  that  the  deeds  made  by  Peter  Camp- 
ill  to  Mr.  Qlbby  and  Mrs.  Van  Patten  were 
ade  for  the  purpose  of  defrauding  his  cred- 
}rs.  This  purpose  may  be  suspected,  but 
my  Judgment  It  Is  not  proved.  I  will 
Ivise  a  decree  declaring  that  Mrs.  Van 
atten  holds  all  the  land  conveyed  to  her, 
ther  by  Peter  Campbell  or  by  Mrs.  Olbby, 
blob  she  has  not  conveyed  to  bona  fide  pur- 
■nsers,  In  trust  for  the  devisees  of  Peter 
Bmpbell;  that  she  be  decreed  to  make  a 
ied  or  deeds  for  all  such  lands  to  a  trustee 
>  be  appointed  to  carry  out  the  provisions 
'  the  will.  Inasmuch  as  the  functions  of 
le  executors  under  the  will  are  so  Inter- 
oven  with  their  duties  as  trustees,  I  think 

will  be  better  that  the  will  should  be  pro- 
ited.  and  the  same  party  appointed  by  the 
■phans*  court  as  administrator  cum  testa- 
,ento  annexe  and  trustee.  An  accounting, 
'.  course^  will  be  decreed,  to  ascertain  what 
18  been  retained  by  Josephine  A.  Van  Pat- 
•n  from  the  property  sold  liy  her.  I  am 
nable  now  to  fix  the  details  of  the  decree, 
ut  will  do  so  after  the  trustee  Is  appoint- 
I,  upon  a°  regular  notice  and  hearing  of 
lelr  respective  counsel." 

Charles  T.  Glen,  for  appellant  Franklin 
(.  Olds,  for  respondent 

PER  CURIAM.  Decree  afBrmed.  for  the 
easons  glvm  in  the  court  of  chancery. 

VltKDKNBUROH,  J.,  dissents.. 


FBLT  V.  FEI/r. 
(Conrt  of  Krrors  and  Appeals  of  New  Janwy. 
Dec.  22. 1809.) 
Disaeotiag  opinion.     For   majority   09iia> 
Urn,  see  4fi  Aa  106. 

MAGIB,  C.  J.  I  And  myself  unable  to  con- 
cur in  the  affirmance  of  the  decree  in  this 
cause,  and  deem  It  my  duty  to  briefly  state 
the  reasons  which  Impel  me  to  dissent  from' 
the  decision  of  the  learned  vice  chancellor 
who  advised  the  decree,  and  the  views  of  so 
large  a  majority  of  my  associates  In  this- 
court  who  approved  his  decision.  If  the  adju- 
dication of  the  court  of  the  territory  of  Utah, 
to  which  effect  Is  given  by  the  decree,  was- 
one  affecting  the  personal  rights  and  obliga- 
tions of  Mra  Felt  against  whom  It  was 
made.  It  Is  indisputable  that  it  Was  not  an- 
adjudication  which  we  are  compelled  to  rec- 
ognize by  the  Imperative  provision  of  the 
constitution  of  the  United  States,  because 
she  was  neither  served  with  process  within 
the  Jurisdiction  of  that  court  nor  did  she 
appear  In  the  proceedings.  Pennoyer  tv 
NefT,  95  U.  8.  714,  24  L.  Ed.  565.  But  the 
contention  is  twofold,  viz.:  First  that  the 
adjudication  in  question  was  one  affecting, 
not  personal  rights  or  liabilities,  but  a  status 
or  res. — the  marriage  relation  between  the  par- 
ties,—and  that  in  such  a  case  Jurisdiction  to- 
adjudlcate  Is  acquired  by  substituted  or  con- 
structive service  by  publication,  or  the  like, 
pursuant  to  the  law  of  the  forum,  and  that 
an  adjudication  In  respect  to  such  status, 
after  Jurisdiction  has  been  thus  acquired,  will 
be  one  which  the  constitution  of  the  United 
States  requires  other  states  to  recognize  and 
accept;  or,  second,  if  that  is  not  so,  that  in 
such  a  case,  when  the  substituted  or  con- 
structive notice  provided  for  by  the  law  of 
the  forum  Is  supplemented  by  actual  notice 
to  the  party  against  whom  relief  is  sought  to 
time  to  give  opportunity  to  appear  and  con-- 
test  an  adjudication  made  thereon,  although 
the  notice  was  given  In  another  state,  and 
the  party  has  not  appeared,  must  be  recog- 
nised In  this  state  on  grounds  of  Interstate 
comity.  I  am  unable  to  discover  from  the 
opinion  below  whether  the  learned  vice 
chancellor  rested  ills  conclusion  upon  the 
first  argument  or  the  second,  but  I  do  not 
deem  either  of  them  sound  or  supportable. 
The  theory  that  an  action  for  divorce  is  in- 
all  cases  a  mere  action  in  rem  is  In  my  Judg- 
ment a  misconception.  When  both  pnrtles- 
are  domiciled  In  the  Jurisdiction  In  which  the 
action  Is  brought  It  resembles  an  action  la' 
rem,  because  the  status  or  condition  which 
It  attacks  Is  wholly  wljthln  that  Jurisdiction;, 
but  where  the  parties  are  domiciled  In  dlffi-r- 
ent  states,  the  status  is  not  exclusively  with- 
in the  Jurisdiction  of  the  courts  of  one  domi- 
cile. Marriage  undoubtedly  creates  a  status- 
by  means  of  a  contract  entered  into  be- 
tween husband  and  wife,  under  the  sanc- 
tion of  the  state.     Unlike  other  contract4„ 
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this  muy  not  be  rescinded  or  abrogated  by 
the  consent  of  the  parties,  but  only  In  a 
mode  or  by  judicial  proceedings,  also  sanc- 
Uoned  by  the  state.  There  is,  therefore,  an 
Interest  in  the  preservation  or  the  rescis- 
sion of  the  marital  contract,  and  the  status 
which  was  created  by  it,  not  only  in  the  par- 
ties who  contracted,  but  in  the  state  In  trhich 
they  are  domiciled.  If  the  parties  have  ac- 
iiuii-ed  different  domiciles,  an  Interest  of  each 
state  in  the  preservation  or  destruction  of 
the  marital  status  exists.  While  it  may  be 
conceded  that  a  husband,  acquiring  in  good 
faith,  as  In  this  case,  a  difCerent  domicile 
from  that  of  his  wife,  may  appeal  to  the 
courts  of  his  domicile,  and  obtain  such  re- 
lief as  Its  laws  afford,  yet  it  does  not  follow 
that  the  adjudication  giving  such  relief  will 
properly  operate  upon  the  marital  contract 
and  status  in  respect  to  either  the  state  of 
the  wife's  domicile  or  the  wife  herself.  If 
a  divorce  proceeding  bears  in  any  case  a  re- 
semblance to  a  proceeding  in  rem,  the  annlo- 
gy  fails  when  the  husband  and  wife  have 
different  domiciles,  because  the  rem  Is  not 
wholly  within  the  Jurisdiction  in  which  the 
husband  seeks  relief,  but  exists,  also,  in  the 
place  of  the  wife's  domicile,  in  which  she  has 
a  status  as  a  married  woman,  under  the  pro- 
tection of  the  state.  As  to  that  the  court 
of  the  husband's  domicile  acquires  no  Juris- 
diction, and  Its  adjudication  cannot  claim 
any  extraterritorial  effect  within  the  consti- 
tntlonal  provision.  In  the  view  thus  express- 
ed I  have  the  support  of  the  decisions  of 
courts  of  the  highest  authority.  Beginning 
with  the  masterly  discussion  of  the  subject 
by  .Tudge  Polger,  In  People  v.  Baker,  76  N. 
"V.  78,  32  Am.  Rep.  274,  the  court  of  appeals 
of  New  York  in  many  successive  cases  have 
maintained  the  doctrine  I  contend  for. 
<rDea  V.  O'Dea,  101  N.  T.  23,  4  N.  E.  110; 
Jones  V.  Jones,  108  N.  T.  415,  15  N.  B.  707; 
De  Mell  v.  De  Meli,  120  N.  T.  485,  24  N.  B. 
fl96;  Williams  v.  Williams,  130  N.  T.  193,  29 
N.  B.  98;  In  re  Kimball,  155  N.  Y.  02,  49  N. 
B.  331.  Like  views  are  expressed  by  the 
courts  of  Massachusetts,  North  Carolina,  and 
Pennsylvania.  Inhabitants  of  Hanover  v. 
Turner,  14  Mass.  227,  7  Am.  Dec.  203;  Lyon 
r.  Lyon,  2  Gray,  367;  Blackinton  v.  Blackln- 
ton,  141  Mass.  432,  5  N.  E.  830;  Irby  v.  Wil- 
son, 1  Dev.  &  B.  Bq.  568;  Harris  v.  Harris, 
115  N.  C.  587,  20  8.  E.  187;  Arrington  v.  Ar- 
clngton.  102  N.  C.  491,  9  S.  E.  200;  Colvin  v. 
Reed,  55  Pa.  375;  Reel  v.  Elder,  C2  Pa.  308, 
1  Am.  Rep.  414.  The  opposite  view  is  main- 
tained by  other  courts,  and  supported  by  au- 
thors of  high  repute.  But  for  the  reason 
above  given,  I  think  the  Jurisdiction  of  the 
courts  of  a  foreign  state  to  pronounce  a  defi- 
nite judgment  upon  the  status  of  a  resident 
of  this  state,  who  has  not  been  served  with 
process  or  appeared  to  the  action,  cannot  be 
admitted  without  an  abandonment  of  funda- 
mental principles.  Nor  can  I  perceive  the 
least  ground  for  a  distinction  between  ad- 
.  Judications  abrogating  the  marriage  contract 


and  dissolving  the  marital  relation  and  ab- 
judications respecting  the  incidental  riglti 
and  duties  which  arise  out  of  that  relatioti,- 
such  as  alimony,  dower,  ctirtesy,  custody  i^ 
children.  Yet  we  have  declared  that  our  tc 
will  not  justify  a  decree  for  alimony  agais.^ 
a  defendant  not  domiciled  here,  and  who  li: 
not  been  served  with  process  here,  nor  e- 
tered  appearance  in  the  suit.  Lynde  t 
Lynde,  54  N.  J.  Bq.  473,  35  AU.  641;  Id-  " 
N.  J.  Eq.  591,  89  AtL  1114;  Hervey  v.  B^- 
vey,  66  N.  J.  Eq.  106,  38  AU.  767;  Id.,  K  .v 
J.  Eq.  424,  39  Atl.  762.  lu  some  of  ti= 
states  which  recognize  an  extraterritorial  ff- 
feet  In  divorce  decrees  obtained  In  proe**:- 
lags  where  the  defendant  is  domiciled  tl-e- 
where,  and  only  brought  In  by  constmctiT* 
service  of  process,  the  like  effect  is  givec  t. 
the  decrees  in  respect  to  these  incidents  ''. 
the  marital  status;  In  others  such  effett  li 
I  think  inconsistently,  denied. 

The  contention  that  the  Utah  decree  irf  a- 
vorce  in  this  case  ought  to  be  rect^aisft 
here  on  grounds  of  interstate  comity,  becar." 
it  appears  that  notice  of  the  pendency  of  the 
proceeding  there  was  actually  given  to  tb» 
wife  in  this  state  in  time  to  bare  ensMif! 
her  to  appear  and  contest  against  the  ad]a3- 
cation,  remains  to  be  considered.  In  Docsttr 
v.  Doughty,  28  N.  J.  Eq.  581,  Chief  Jnst-.* 
Beasley,  after  pointing  out  that  JurlsdicLa 
in  divorce  suits  arising  out  of  the  status  iLi 
domicile  of  one  of  the  parties  would  not  la- 
part  to  the  judgment  therein  such  rfBdrcer 
as  would  result  if  the  proceedlns  was  striet- 
ly  In  rem,  and  that  an  appeal  to  Interstix 
comity  ought  not  to  prevn'.l  when  the  jcd?- 
ment  sought  to  be  thus  .iccredlted  has  b-rr: 
rendered  In  violation  of  the  fundameot: 
axiom  that  the  parties,  before  their  ri?i> 
are  adjudged,  should  have  an  opportunity  t; 
be  heard,  suggested  that  an  actual  notice  t: 
the  part;  residing  abroad,  while  adding  oot!:- 
ing  to  the  judicial  right  to  take  cogniiars 
of  the  cause,  might,  nevertheless,  impart  i 
quality  to  the  Judgment  that  would  sem 
as  a  credential  to  It  In  a  foreign  Jurisdicti.'vi. 
The  view  thus  sugsrested  was  entirely  ijj- 
necessary  for  the  decision  of  that  case,  T.-t 
tentative  way  in  which  It  was  expre^vii 
justly  leads  to  the  conclusion  that  it  ira? 
not  intended  to  exhibit  tne  deliberate  aiJ 
matured  opinion  of  that  distinguished  Jurist 
The  question  is  res  Integra  here,  and  t> 
soundness  of  the  view  expressed  may  tt 
considered. 

The  first  observation  I  make  upon  tis 
view  is  that  neither  in  the  suggestion  of  th» 
chief  Justice,  nor  In  the  opinions  of  tb* 
courts  which  have  adopted  it.  Is  the  manaer 
and  sufflclency  of  such  a  supplemental  noti  < 
determined.  How  Is  the  existence  of  snS- 
dent  notice  to  be  determined?  Shall  It  be 
by  legislation  of  the  domicile  of  Jurlsdirtif'ii. 
or  the  foreign  domicile,  in  which  the  defeo-i- 
ant  resides?  Is  any  legislation  essential  n 
give  ^ect  to  notice  actually  given?  If  int. 
will  oral  notice  or  notice  byr  letter  ot  tte 
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I>cn(lency  of  the  suit  suffice?  Obviously,  the 
fact  on  which  comity  Is  urged  to  reeog^nlze 
tlie  ralldity  of  a  foreign  judgment  respecting 
one  of  the  relations  of  life  of  the  utmost 
importance  to  human  society  Is  left  in  the 
vaguest  and  most  uncertain  condition. 

It  may  further  be  observed  that  the  ques- 
tion is  whether  Jurisdiction  to  adjudicate,  not 
in  respect  to  the  party  domiciled  within  the 
state  in  which  the  proceeding  is  pending, 
but  in  respect  to  the  status  of  the  party  dom- 
iciled in  the  foreign  state,  and  under  the  pro- 
tection of  its  laws,  exists.  In  this  aspect,  to 
hold  that  Jurisdiction  was  acquired  by  mere 
notice  served  without  the  Jurisdiction  would 
violate  all  the  fundamental  principles  on 
-which  Jurisdiction  to  adjudicate  on  Individ- 
ual rights  Is  based,  viz.  that,  as  Chief  Justice 
Beasley  declared,  parties  before  their  rights 
are  adjudged  shall  have  an  opportunity  to  be 
heard;  and  this  must  mean  an  opportunity 
afforded  by  legal  process  or  appearance,  and 
not  by  onotUclal,  unaccredited,  and  uncertain 
nctiflcatlon. 

If  I  could  find  any  force  to  be  attributed 
to  this  Utah  decree  by  virtue  of  the  notice 
given  to  Mrs.  Felt  in  New  Jersey,  I  should 
still  be  unwilling  to  recognize  it,  because,  In 
my  Judgment,  comity  does  not  require  us  to 
do  so.  The  public  policy  of  this  state  on  the 
subject  and  causes  of  divorce  is  clearly  ex- 
pressed in  our  statutes.  Contracts  lawful 
and  enforceable  In  another  state  will  not  be 
enforced  here  against  our  citizens  if  they 
are  in  contravention  of  the  plain  public  pol- 
icy of  the  state.  Plagg  v.  Baldwin,  38  N.  J. 
Kq.  219,  48  Am.  Rep.  308.  In  like  manner, 
comity  will  not  require  us  to  recognize  a 
foreign  decree  dissolving  the  marital  relation 
of  a  citizen  for  a  cause  contrary  to  the  pul)- 
lic  policy  here  adopted.  This  decree  is  based, 
among  others,  on  tue  ground  of  cruel  treat- 
ment, causing  mental  distress;  a  cause  which 
it  is  needless  to  say  Is  not  within  those  which 
our  public  policy  recognizes.  But,  apart  from 
this  reason,  I  am  of  opinion  that  comity  will 
not  require  us  to  recognize  this  Utah  decree 
because  of  the  actual  service  of  notice  on 
Mrs.  Felt  here.  Poverty,  sickness,  distance, 
or  other  circumstances  might  prevent  her 
availing  herself  of  an  opportunity  to  contest 
the  proceedings.  When  there  is  service  in 
the  place  of  the  forum,  and  the  law  pre- 
scribes the  effect  thereof,  such  circumstances 
can  have  no  place  in  Judicial  consideration, 
and  the  effect  presented  must  be  attributed. 
But  when  the  notice  is  not  within  the  forum, 
and  has  no  prescribed  effect,  it  is  as  It  were 
nothing,  and  does  not,  in  a  legal  sense,  afford 
the  party  an  opportunity  to  be  beard.  Such 
is  the  conclusion  reached  in  many  of  the  cas- 
es heretofore  cited,  and  which,  therefore, 
need  not  be  further  mentioned. 

The  result  is  that  I  feel  constrained  to  vote 
to  reverse  the  decree  below.  I  have  not  felt 
deterred  from  this  course  by  either  of  the 
two  considerations  that  have  affected  my 
brethren.  It  mxist  be  admitted  that  the  view 
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I  take,  reduced  to  Its  practical  results,  pro- 
duces a  condition  of  things  which  is  anomal- 
ooB  and  unfortunate.  Upon  the  concession  I 
have  made,  respondent  is.  In  Utah,  free  from 
the  bonds  of  matrimony,  while  appellant  Is 
his  wife  here.  It  may  be  that  respondent  is 
capable  of  forming  another  marital  relation 
elsewhere  than  in  New  Jersey,  which  we 
may  be  compelled  to  recognize,  and  It  may 
also  be  that  cohabitation  with  such  substi- 
tuted wife  may  be  cause  for  divorce  on  the 
part  of  the  first  wife.  These  unfortunate 
results  must  be  charged  to  the  diversities 
and  deficiencies  of  our  laws  on  the  subject 
of  marriage  and  divorce.  They  afford  a 
powerful  argument  In  favor  of  uniformity 
of  such  laws,  either  by  committing  the  mat- 
ter to  the  control  of  the  congress,  by  an 
amendment  of  the  constitution  of  the  United 
States,  01  by  a  voluntary  assimilation  of  the 
laws  .of  our  states  and  territories.  But  the 
results,  however  deplorable,  ought  not  to 
lead  ns  to  the  abandonment  of  fundamental 
principles  of  nniversal  application  and  im- 
portance. 

Nor  am  I  affected  by  the  fact  that  our 
legislative  policy  permits  the  entry  of  decrees 
of  divorce  against  nonresident  defendants 
upon  constructive  or  substituted  notice.  Up- 
on my  construction  of  such  legislation,  a  de- 
cree so  made  is  limited  in  its  effect;  it  ad- 
judicates upon  the  status  of  the  party  within 
the  Jurisdiction,  and  has  no  extraterritorial 
effect  as  to  the  nonresident  party  who  has  not 
appeared  or  l>een  served.  These  effects  I 
attribute  to  like  decrees  of  other  jurisdic- 
tions upon  similar  legislation.  What  comity 
requires  me  to  concede  to  those  decrees  is 
all  that  I  demand  should  be  conceded  to  our 
decrees  of  the  same  sort. 


KEAVEY  V.  BARRETT  et  al.   (two  eases). 

(Court  of  CSiancery  of  New  Jersey.     Sept.  4, 

1901.) 

DESCENT  AND  DISTRIBUTION— HEIRS-LBOITI- 
MACY— EVIDENCE— SUFFICIENCT. 

1.  In  an  action  by  a  claimant  of  realty  as 
heir  of  his  mother,  evidence  by  the  claimant 
that  he  learned  from  his  mother  that  he  was 
bom  in  Ireland,  and  after  his  father's  death 
his  mother  emigrated  to  the  United  States, 
leaving  him  with  his  grandmother,  who  after- 
wards received  money  from  his  mother  and 
stepfather  to  bring  him  to  the  United  States, 
corroborated  by  others,  and  contradicted  only 
by  witnesses  who  are  wholly  discredited,  is 
suffloiont  to  establish  his  identity  as  such  child. 

2.  Where  realty  is  claimed  by  inheritance 
from  a  mother,  and  It  was  proved  that  plaintiff 
was  born  of  snch  mother,  lived  with  her,  and 
was  known  bj  a  name  other  than  that  of  his 
mother's  maiden  name,  that  his  mother  declar- 
ed his  father  died  while  claimant  was  an  In- 
fant, and  that  he  was  recognized  by  her  as  her 
child  and  by  her  husband  as  a  stepson,  is  suffi- 
cient, after  snch  mother's  death,  to  support  an 
Inference  of  legitimacy,  as  against  such  step- 
father. 

Consolidated  actions  by  Michael  Keavey 
against  Martin  Barrett  and  others  and  Iv 
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tlie  same  plaintiff  against  Catharine  A.  Bar- 
rett and  others.    Decree  for  complainant 

The  parties  to  these  two  causes,  and  the 
subject-matter  thereof,  are  the  same.  The 
4i(Terence  in  them  lies  in  the  statement  of 
different  facts,  and  the  prayer  for  a  differ- 
ent relief  in  each;  such  difference  arising 
out  of  the  difference  in  the  facts.  The  com- 
plainant, Micbad  Keavey,  claims  an  undi- 
Tlded  one-third  interest  In  certain  real  es- 
tate In  the  county  of  Hudson  as  one  of  the 
heirs  at  law  of  Ills  mother,  Bridget  Barrett, 
deceased,  subject  to  the  tenancy  by  the  cur- 
tesy of  his  stepfather,  Martin  Barrett,  one 
of  the  defendants.  The  allegation  in  one 
bill  is  that  Martin  has  permitted  the  annual 
taxes  on  the  premises  to  remain  in  arrear, 
and  the  prayer  for  relief  is  that  be  may  be 
compelled  to  pay  those  taxes  or  lose  his  es- 
tate by  the  curtesy.  The  allegation  in  the 
other  bill  is  that  certain  assessments  for 
benefits  have  been  levied  upon  the  lands  in 
question,  and  remain  unpaid,  and  that  com- 
plainant is  ready  to  pay  his  share,  but  that 
the  other  two  heirs  at  law,  defendants,  who 
are  entitled  to  equal  undivided  parts  thereof, 
have  not  paid  their  share;  and  the  prayer 
is  that  they  may  be  decreed  to  pay  the 
same,  or,  In  default  of  sucli  payment  that 
the  premises  may  be  sold  to  pay  the  same. 
The  plea  which  has  been  put  in  issue  and 
tried  by  evidence  is  that  of  Martin  Barrett 
alone,  and  is  the  same  in  each  cause,  name- 
ly, that  the  complainant  Michael  Keavey, 
is  not  a  child  nor  an  heir  at  law  of  the  said 
Bridget  Barrett.  The  complainant  Joins  is- 
sue on  the  plea  in  each  cause.  Testimony 
was  taken  before  a  master,  to  be  applied  by 
consent  to  both  causes,  and  they  wer6 
brought  on  for  hearing  upon  the  Issues  so 
joined  and  the  evidence  taken. 

James  R.  Bowen,  for  complainant.  Clem- 
ent De  R.  Leonard,  for  defendant  Barrett. 

PITNEY,  V.  C.  (after  stating  the  facts). 
The  solution  of  the  question  raised  by  the 
pleadings  affects  only  the  defendant  Martin 
Barrett  and  his  interest  in  the  estate.  The 
defendant  assumed  the  burden  of  proving  his 
plea,  although  that  plea  consisted  In  a  mere 
negativing  of  one  of  the  facts  necessary  to 
the  support  of  the  bills,  and  was  himself  the 
first  witness  sworn  In  support  of  it  He 
swore  that  he  was  manied  to  his  wife,  who 
was  the  mother  of  his  children,  46  years  ago, 
which  would  make  it  in  the  year  1855,  at  the 
Church  of  the  Holy  Cross,  bet\yeen  Eiigbth 
and  Ninth  avenues,  on  Forty-Second  street, 
In  the  city  of  New  York;  that  he  knew  his 
wife  about  two  months  before  he  married 
her,  by  the  name  of  Bridget  Maloney;  that 
She  married  him  as  such;  that  she  told  him 
before  the  marriage  that  she  was  a  single 
woman  and  bad  never  been  married.  Both 
were  Irish,  and  the  witness  Is  illiterate.  He 
continued  to  live  In  New  York  for  about  10 
yean,  and  then  naoved  to  West  Hoboken, 


this    state.    He   swears   that   be    knew  Cj 
complalnaat  and  had  known  him  for  a'.>:'-i 
20  years,  which  would   make   it   about  l,i 
year  1880,  and  2  years  after  the  deatb  of  Li 
wife,   which  latter  event  occurred   in   1S7S 
but  he  says  that  before  he  moved  to  Wes 
Hoboken,  which  was  35  years  before  the  ?t 
ing  of  his  evidence,  the  complainant  c-jil< 
to   his  house  when  he   lived    In    Sixteenu 
street   New   York,  and   went    away   agat 
that  he  never  stayed  at  his  Ixoase  any  lenj-j 
of  time;    that  on  the  first   visit   be  anj^i 
about  a  couple  of  weeks.    He  further  mjs: 
"I  asked  my  wife  at  that  time  -who  be  wo. 
and  she  told  me  he  was  a  distant  relatir^ 
to  her."    He  said  that  he  had  t>een  told  tU- 
she  had  a  sou.  that  there  was  a  rumor  i 
that  effect  and  that  he  asked  ber  if  she  La 
a  son,  and  that  she  denied  it,  and  said  si 
did  not  have  a  son.    Then  be  was  asked  Ui.- 
questlon:    "Q.  During  the  lifetime   of  yo-. 
wife,  did  she  ever  acknowledge  to  you  tii:' 
Michael  Keavey  was  her  son?     A.  No,  i^ 
she  did  not.    I  put  the  question  to  her  firs, 
and  she  denied  it"    He  was  75  years  old  v 
the  time  of  his  examination.     On    cross-sx 
amination    be    says   that   Micbael    Kear^r 
came  to  his  house  when  be   lived   in  »3 
York;    came  there  as  a  tramp,    while  tbt; 
lived  in  Sixteenth  street;  tbat  be  must  Lit 
been  15  or  10  years  old;  stayed  at  tbat  t£L 
about  a  week.     Then  be   says:      "Wten  I 
first  saw  him,  I  asked  my  wife  who  he  wi- 
I  heard  the  rumor  about  my  wife  having  t 
child  before  be  first  came  to  my  boui^e.   k 
woman  who  used  to  come  in  the  bouse  \iL 
me.    The   woman   is  named    Mrs.    Saoer.'- 
and  tbat  this  was  befoore  he  saw  Kcavef  v* 
asked  bis  wife  if  she  had  liad  a  child.    S^ilc 
he  asked  her  more  than  mice  before  he  Bit 
Keavey,  and  tbat  ber  answer  was  that  '^b 
did  not  have  any;   tbat  after  that  first  r:;:: 
of  a  week  <w  two  Keavey  was  very  sf-livs 
at    his    house.    Further,   on   cross-examiu- 
tlon,  be  says  be  heard  rumors  from  two  p-r 
sons  tbat  his  wife  bad  another  child.    03'' 
was  Mrs.  Sauer,  and  the  other   Mary  Saul 
ford.    This  further  question  was  put  to  ts. 
on    cross-examination:    "During     tbe    week 
that  Keavey  first  stopped  at  your  boose,  ix 
you  ask  your  wife  who  he  was?    A.  Is. 
she  told  me  he  was  a  distant    relative  tr 
her."    Further  on,  be  is  asked   these  quf?^ 
tions:    "Q.  Did  your  wife  ever  tell  you  b»T 
Keavey  was   related   to   her?    A.  She  t-iii 
me  that  week  he  was  in  the  honse  that  be 
was  a  near  relative  to  her.    Q.  Did  she  tri 
yon  how  nearly  he  was  related  to  her?   A. 
She  did  not"    The  examlnatloci  of  this  wit- 
ness  shows   that  it   was  directed   distinrtiy 
and  exclusively,  as  was,  in  fact  all  tbe  roc 
of  the  evidence  produced  by  tlie  defendaat 
to  showing  that  tbe  complainant   was  dc 
tbe  diild  of  bis  wife.    Tbe  question  of  lepc 
macy  was  not  hinted  at    This  witness  fx- 
tber  shows  that  he  had  two  children,  wb 
survived  his  wife,  John  and  William;    tta: 
one  of  tbam  died  intestate,  without  chiMies: 
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Id  that  tbe  other,  TVllliam,  married  and 
:ed,  also  Intestate,  leaving  a  widow,  Catbar- 
te  Barrett,  and  two  Infant  children,  who 
re  made  defenda!nt8.  Catharine  Barrett 
'as  sworn  as  a  witness:  Says  she  was  mar- 
ed  to  her  husband  on  the  12th  of  May, 
^88;  that  her  husband  died  In  1898;  that 
le  had  frequent  conversations  with  Martin 
arrett  and  at  none  of  them  was  Mr. 
^eayey  spoken  of;  that  Bhe  never  saw  the 
>inplalnant  at  Mr.  Barrett's  house;  sbe  be- 
eves that  her  husband  was  acquainted  with 
leavey;  that  Eieavey  was  never  at  her 
ouse,  except  on  the  occasion  of  her  bus- 
and'ia  death;  and  says  that  her  husband 
ever  mentioned  Keavey  as  a  half-brotber 
orlng  his  life. 

The  evidence  of  these  two  witnesses  Is 
lioroughly  discredited.  The  evidence  of 
everal  apparently  credible  witnesses  shows: 
'hat  the  complainant  and  Martin  Barrett 
rere  on  Intimate  terms.  That  the  complaln- 
nt  spent  a  good  deal  of  time  at  Martin's 
ouse  both  before  he  (complainant)  was  mar- 
led, while  he  was  a  widower,  and  after  a 
econd  marriage  which  he  contracted.  That 
be  defendant  Martin  frequently  spoke  of 
Im,  and  Introduced  him  to  others,  as  his 
tepson.  That  he  spent  some  considerable 
ime  during  tbe  course  of  these  years  In 
omplalnaut's  place  of  business,  a  shop  in 
rtalch  he  carried  on  tbe  business  of  a  tinner, 
nd,  further,  that  he  conveyed  premises  to 
Ceavey  by  way  of  mortgage.  In  1870.  That 
>e  gave  him  a  bond  in  1887,  and  a  mort- 
ape  to  secure  It.  That  he  leased  premises 
o  blm  in  1897,  and  that  he  made  a  deed  of 
finds  to  blm  In  1898.  That  be  brought  a 
ult  against  him  In  the  municipal  court  of 
he  city  of  New  York,  First  district,  and 
bat  he  was  sworn  In  that  cause  on  July  18, 
8D9,  In  tbe  district  court,  No.  154  Clinton 
treet.  New  York  City,  and  there  he  testl- 
ied  as  follows.  In  answer  to  his  own  coun- 
el:  "Q.  Yon  do  know  the  defendant?  A. 
res,  sir.  Q.  Yon  married  his  mother?  A. 
res,  sir.  Q.  He  Is  yonr  stepson?  A.  Yes." 
niat  In  a  foreclosure  suit  brought  in  the 
tate  of  New  Jersey,  In  1899,  by  Michael 
Ceavey  against  Martin  Barrett  and  others, 
iartln  Barrett,  on  January  25,  1900,  swore 
o  a  petition  in  which  he  said:  "He  made 
trrangements  with  the  complainant,  Michael 
Ceavey,  who  Is  the  stepson  of  your  petltlon- 
*,"  to  settle  a  "claim  which  Rohe  Brothers 
lad  In  connection  with  his  daughter-in-law, 
Sate  Barrett,  tbe  wife  of  his  son  William." 
Lnd  again  on  January  23,  1900,  he  verified  an 
Lffldavlt  in  that  cause  containing  tbe  follow- 
ng:  "This  deponent  was  utterly  unable  to 
>btaln  the  money  wltbont  assistance,  and 
rusted  in  his  stepson,  the  said  Michael  Kea- 
vey, to  do  so."  Catharine  Barrett,  on  Janu- 
iry  24,  1900,  made  an  affidavit  in  tbe  same 
»nse,  saying:  "That  sbe  was  in  great 
llstress,  and  went  to  ber  father-in-law,  the 
laid  defendant,  and  be  agreed  to  sell  the 
property  No.  126  Weehawken  street,  la  or- 


der to  settle  tbe  matter;  tbat  this  deponent 
did  not  know  who  to  go  to  at  first,  but  went 
to  her  husband's  half-brother,  tbe  said  com- 
plainant Michael  Keavey,  and  be  proposed 
to  take  the  property  No.  126  Weehav»ken 
street,  and  settle  the  matter."  A  further 
affidavit  in  the  same  cause  was  made  by  her 
on  January  29,  1900,  In  which  she  says: 
"She  Is  the  widow  of  William  Barrett,  who 
was  the  son  of  Martin  Barrett,  one  of  tbe 
defendants  in  this  salt;  that  tbe  said  Mi- 
chael Keavey  Is  the  stepson  of  tbe  said 
Martin  Barrett"  This  evidence  satisfies  me, 
as  I  have  before  stated,  tbat  Martin  Bar- 
rett's evidence  Is  entirely  unreliable,  and 
that  no  confidence  should  be  placed  in  it 
by  a  Judge. 

No  proof  worthy  of  the  name,  other  than 
tbat  of  Martin  Barrett,  was  offered  to  show 
that  his  wife  married  him  by  the  name  of 
Bridget  Maloney.  No  entry  in  tbe  church 
books  or  record  of  marriages  was  produced 
in  support  of  It,  nor  any  certificate  of  mar- 
riage. A  female,  who  at  the  time  of  the 
mnrrlnge  was  about  five  or  six  years  old,  and 
lived  with  her  parents  in  Brooklyn,  who  ap- 
pear to  have  been  acquainted  with  Mrs.  Bar- 
rett, swears  tbat  she  recollects  of  Mrs.  Bar^ 
rett,  before  her  marriage,  being  called  Brid- 
get Maloney.  This  evidence  is  open  to  tbe 
remark  that  it  Is  tbe  recollection  of  a  single 
individual  at  what  occurred  when  she  was  a 
little  child,  and  therefore  to  be  received  with 
great  caution,  and,  in  the  second  place,  that 
under  the  circumstances  presently  to  be  stat- 
ed it  would  not  be  surprising  If  Mrs.  Bar 
rett,  then  very  young,  was,  twfore  sbe  mar- 
ried Barrett,  called  by  her  maiden  name, 
though  really  a  widow.  In  opposition  to 
this  evidence  the  complainant  swears  that 
be  learned  from  bis  mother  that  he  was  bom 
on  .Tannery  12,  1840,  in  tbe  town  of  Kllrush, 
county  Clai-e,  Ireland,  a  small  seaport  town 
on  tbe  Shannca  river,  a  few  miles  west  of 
Limerick;  that  bis  father  died  when  he  was 
an  Infant,  and  that  when  he  was  2  or  3 
years  old  his  mother  emigrated  to  the  United 
States,  leaving  blm  with  his  grandmother 
Maloney;  that  be  lived  with  her  until  he 
was  18  years  old,  which  brought  him  to  the 
year  1862,  when  his  grandmother  received 
money  from  bis  mother  and  stepfather  to  . 
forward  him  to  this  country;  tbat  he  cnme 
here  In  tbe  care  of  two  or  three  other  male 
emigrants,  and  brought  with  him  a  large 
cheept  of  clothing,  in  which  was  clothing  for 
his  stepfather,  Martin  Barrett;  that  be  was 
met  at  tbe  ship  by  bis  mother  and  step- 
father, the  defendant  Martin,  taken  to  their 
house,  and  lived  with  them  from  that  time 
on,  first  while  going  to  school,  and  after^ 
wards  made  bis  home  there  when  working 
out,  sometimes  sleeping  and  boarding  away; 
that  be  was  finally  apprenticed  to  a  tin- 
smith, acquired  his  trade,  and  then,  when 
he  ijecame  of  age.  went  to  Chicago  and  lived 
there  some  time;  was  there  married;  re- 
twned  to  tbe  Bast,  hta  wife  refnaing  to  live 
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with  bim;  that  they  had  one  child,  which 
she  kept  until  she  died,  when  he  took  It; 
went  Into  business  for  himself  In  New  York 
Cltf ,  opened  a  shop  there,  made  his  home  in 
Uobofeen  with  his  mother  and  stepfather  un- 
til he  built  himself  a  house  there,  married  a 
second  time,  and  lived  there  with  his  sec- 
ond wife  and  his  child  by  his  first  marriage; 
that  before  he  married  the  second  time,  and 
while  be  was  living  East  separate  from  bis 
first  wife,  he  made  his  home  with  Martin 
Barrett  and  his  mother  dm-lng  her  lifetime, 
and  with  Martin  Barrett  after  she  died. 

As  I  have  before  stated,  he  is  supported 
in  all  that  occurred  in  the  United  States  by 
the  evidence  of  several  witnesses,  who  swear 
to  this  state  of  things,  and  to  Martin  Bar- 
rett's speaking  of  him  as  his  stepson  and 
introducing  him  to  persons  as  such.  I  can 
see  no  reason  why  I  should  not  give  to  the 
complainant's  sworn  statement  the  ordinary 
credit  due  to  an  intelligent,  honest  witness. 
With  regard  to  his  origin  in  Ireland,  he  is 
supported  by  the  evidence  of  three  witnesses, 
all  bom  and  reared  in  KUrush,  and  who 
knew  him  there,— two  women  and  a  man, 
who  were  from  3  to  0  years  older  than 
he.  These  witnesses  are:  First,  Catharine 
^loanu,  whose  maiden  name  was  Catharine 
Oalvin.  She  was  6  years  older  than  the 
complainant,  and  was  related  to  him  by 
marriage,  and  knew  him  in  Kilrush.  She 
came  to  this  country  6  or  7  years  before 
Keavey  did,  and  when  he  was  5  or  6  years 
old.  She  saw  him  shortly  after  he  landed, 
at  Martin  Barrett's,  in  Mrs.  Bridget  Bar- 
rett's lifetime.  Says  that  Keavey's  mother 
visited  her  quite  regularly,  and  that  she  vis- 
ited Mrs.  Barrett  quite  regularly,  at  one  time 
spending  three  weeks  at  their  house.  The  wit- 
ness says  that  she  was  at  the  time  of  giving 
her  evidence  57  years  old,  which  would  make 
her  born  In  1843,  6  years  before  Keavey. 
She  says  she  frequently  saw  Keavey  at  his 
grandmother  Maloney's  house,  both  before 
and  after  his  mother  came  to  the  United 
States.  This  witness  is  intelligent,  and  the 
dates  she  gives  of  the  various  transactions 
are  consistent  with  each  other.  Another 
witness  is  Mary  O'Dea,  whose  maiden  name 
was  Mary  Mahoney.  She  has  known  the 
complainant  as  long  as  she  can  remember. 
She  knew  his  mother;  saw  him  frequently 
in  Kilrush.  He  lived  close  by  her.  He  used 
to  call  to  see  witness'  mother  there.  Recol- 
lects when  his  mother  came  to  this  country. 
Saw  complainant  in  Kilrush  after  his  mother 
came  to  this  country.  He  lived  with  his 
grandmother,  and  went  to  school  from  her 
place.  She  left  Ireland  after  Keavey,  and 
remembers  Keavey  leaving.  This  witness  Is 
54  years  old,  about  3  years  older  than  Kea- 
vey. She  visited  Mr.  and  Mrs.  Barrett,  and 
saw  Keavey  at  their  house.  A  third  witness 
is  Denis  McMahon,  who  swears  that  he  came 
to  this  country  in  1866,  which  is  four  years 
.tfter  the  complainant  came;  that  he  knew 
the  complainant  from  the  time  be  was  2  or  8 


years  old,  at  Klhrusb,  when  he  was  living 
with  his  grandmother;  that  he  knew  hi^ 
mother,  Mrs.  Barrett,  in,  Ireland,  and  thac 
she  was  then  living  with  her  mother,  his 
grandmother,  about  UOO  feat  tronn  wbere  be 
lived;  that  he  had  often  talked  with  Kea- 
vey's grandmother;  that  Keavey's  mother 
left  Ireland  before  he  did;  that  be  often 
saw  his  mother  In  Jersey  City  after  she  mar- 
ried Barrett.  This  witness  was  bom  in  iSti, 
and  was  7  years  older  than  the  complain- 
ant, and  came  here  when  he  was  24  years 
old.  To  this  mass  of  evidence  showing 
the  identity  of  the  complainant  with  the 
recognized  child  of  Mrs.  Barrett,  little  or  no 
evidence  In  reply  was  given.  Barrett  him- 
self was  not  put  on  the  stand  to  explain  or 
deny  any  of  the  overwhelming  proof  given 
to  contradict  his  evidence.  As  the  case 
stands  at  this  point,  there  can  be  no  doutt 
that  the  complainant  was  the  child  of  Mrs. 
Barrett  She  recognized  bim  as  sach,  and 
he  was  known  as  such  in  Ireland  when  an 
infant,  and  was  treated  by  his  mother  in 
this  country  as  her  child. 

The  only  remaining  question  is  one  as  to 
his  legitimacy.  This  does  not  seam  to  have 
been  in  the  mind  of  either  of  the  parties 
during  the  taking  of  the  testimony.  Th«e 
is  no  direct  proof  of  Mrai  Barrett's  marriage 
with  Keavey's  father.  The  complainant, 
after  this  suit  was  brought,  went  to  Kilmsb 
and  examined  the  records  of  the  old  Catho- 
lic Church  there,  as  he  says,  to  find  ont  "mj 
birth  and  the  marriage  of  my  mother."  He 
went  to  see  the  priest  of  the  parish  at  KU- 
rush. "He  told  me  to  see  the  sexton  of  the 
church,  who  had  been  there  longer  than  be. 
The  name  of  that  sexton  was  Thomas  Ma- 
honey. He  told  me  he  had  gone  over  the 
books  and  found  that  the  certificates  of  mar- 
riages and  births  were  kept  very  IrtegalBrij- 
until  1802.  Some  of  his  own  family  were 
registered,  while  he  himself  and  a  brother 
he  could  not  find.  He  said  that  from  ISM 
to  1849  times  were  so  troublesome  that  no 
recwds  were  kept.  [It  will  be  rememberpj 
that  tills  was  the  time  of  the  great  famine 
In  Ireland.]  I  went  over  the  records  with 
him.  I  found  no  record  of  the  marriage  of 
my  parents,  or  of  my  birth  or  baptism.  That 
is  the  only  Roman  Catholic  church  ia  that 
town.  My  parents  were  Roman  Catholics, 
and  I  am  a  Roman  Catholic."  He  fnrth?r 
swears  that  a  new  church  had  been  built  la 
the  place  of  the  old  church  there  when  he 
was  a  child.  The  three  witnesses  who  tes- 
tify to  knowing  him  In  KUrush  speak  of 
bim  as  Michael  Keavey.  It  appears,  Iben. 
that  he  took  some  name  other  than  that  of 
his  mother's  maiden  name,  which  was  Ma- 
loney.  He  further  swears  that  bis  mother 
told  him  that  his  father  died  when  he  wa^: 
an  Infant;  and  a  witness  by  the  name  of 
Mary  Farrell,  who  was  a  relative  of  com- 
plainant, swears  that  she  knew  the  com- 
plainant, and  knew  him  as  the  son  of  &irs. 
Barrett,   and   further:    "l^know^ihar   Mrs. 
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Martin  Barrett  was  Keavey's  motlier  from 
wliat  I  heard  my  mother  saying  about  It 
^ly  mother  Is  not  alive.  Q.  What  did  yon 
Iiciar  your  mother  say  about  It?  (Question 
objected  to.  Question  allowed.  Appeal.) 
[This  appeal  seems  never  to  have  been  ar- 
gued.] A.  I  heard  my  mother  say  that  when 
XCeavey's  father  died  his  grandmother  had 
taken  him  (Keavey)  and  raised  him  until  he 
came  to  this  country." 

The  question,  then,  is  whether,  as  against 
Martin  Barrett,  an  inference  of  legitimacy 
can  be  fairly  drawn  from  the  bare   facts 
tlint  the  child  was  born  of  his  mother,  and 
lived    with   her   and    his   grandmother,    and 
waa  known  by  the  name,  not  of  his  mother, 
but  presumably  of  some  man;    that,  so  far 
ais   appears,  he  was  never  known  and  con- 
sidered as  a  bastard;    that  his  mother  de- 
clared that  his  father  died  when  he  was  an 
Infant;    and  that  he  was  recognized  by  the 
mother  as  her  child,  and  by  the  only  defend- 
ant whose  riglits  are  now  under  considera- 
tion, over  and  over  again,  as  a  stepson.    In 
considering  this  question,   I  think  we  must 
treat  the  rule  of  law  as  perfectly  well  settled 
that   under   such    circumstances    every    pre- 
sumption must  be  made  In  favor  of  legiti- 
macy.   The  old  common-law  rule  which  ex- 
cludes  a   bastard   from   Inheriting  from   his 
mother,  under  the  old  maxim  that  he  Is  "the 
sou  of  nobody,"  is  a  harsh  one  at  best,  and 
bas  In  nearly  all  the  States  been  abolished, 
and  his  status  as  the  "child  of  his  mother," 
with  a  right  to  Inherit  from  her,  been  estab- 
lished by  statute.    I  believe  the  only  excep- 
tions are  New  York  and  New  Jersey.    Here 
we  give  him  his  mother's  personalty  If  she 
leaves  no  other  children.    The  harshness  of 
tbe  rule  naturally  does,  and  I  think  ought  to. 
Incline  the  court  to  adopt  every  reasonable 
presumption  against  illegitimacy  and  in  fa- 
vor of  innocence  and  chastity.    Accordingly, 
we  find  that  the  books  show  that  the  pre- 
sumption of  legitimacy,  aided  as  It  is  and 
must  be  In  this  case  by  a  presumption  of  In- 
nocence and  chastity,  has  been  carried  to 
great  lengths.    The  presumption  is  strength- 
ened in  this  case  by  the  death  of  both  the 
father  and  mother;    and  that  circumstance, 
of   itself,  has  been  held  to  preclude  an  in- 
qnlry  Into  legitimacy.    Com.    Dig.  tit  "Ba- 
ron &  Feme,"  c.  6:    "So,  a  marriage  can- 
not be  drawn  In  question,  upon  any  collat- 
eral surmise,  after  the  death  of  the  parties. 
So,  after  the  death  of  the  husband,  the  mar- 
riage shall  not  be  drawn  In  question,  though 
the  wife  be  alive.    Nor,  after  the  death  of 
the   wife,    though    the   husband  be    alive." 
And,    further,    under    title   "Bastard"    (B): 
•'After  the  death  of  the  parties,  the  marriage 
cannot  be  drawn  In  question   to  bastardize 
the  issue."    Many  instances  of  the  applica- 
tion of  this  presumption  are  given  by  Hr. 
Hubback  In  his  treatise  on  Succession,   and 
under  the  title  of  "Evidence"  he  states  the 
rule  that  hearsay  evidence  and  family  re- 
pute,  and  the  recognition   of  the  issue  as 


legitimate  by  the  parents,  is  competent 
Then  It  must  be  borne  in  mind,  as  was 
shown  by  Sir  John  NichoU  in  Stendman  v. 
Powell,  1  Addams,  Ecc.  58  (at  page  64),  that 
a  valid  marriage  might  be  celebrated  in  Ire- 
land in  a  private  house  without  a  license. 
Hence,  he  held,  slighter  proof  of  marriage 
was  required  in  Ireland  than  would  be  in 
England  after  the  enactment  of  the  English 
marriage  laws.  That  case  (Steadman  v. 
Powell)  was  Itself  an  Illustration  of  the  ex- 
tent to  which  the  court  goes  in  presuming 
legitimacy.  There  was  no  direct  proof  of 
marriage  in  that  case,  nor  any  record  of  it; 
and  it  waa  alleged,  and  there  was  some 
proof  tending  to  show,  that  the  parties  to 
the  marriage  ceremony,  if  any  was  perform- 
ed, were  Protestants,  and  that  It  was  per- 
formed (in  Ireland)  in  a  private  room,  wltb- 
out  witnesses,  by  a  Catholic  priest,  and  such 
a  ceremony  was  declared  to  be  absolutely 
void  by  an  Irish  statute,  and  yet  Sir  John 
Nlcholl  sustained  tbe  marriage,  and  gave  ad- 
ministration of  the  deceased  woman's  estate 
to  her  alleged  husband.  In  the  face  of  a 
will  which  she  made  as  a  single  woman. 
In  that  case  he  emphasizes  the  maxim, 
"Semper  prajsumltur  pro  matrimonlq." 

I  shall  not  attempt  to  cite  all  the  authori- 
ties, but  mention  a  few.  A  leading  and  im- 
portant case  is  Piers  v.  Piers,  2  H.  L.  Cas. 
331.  The  complainants  in  that  case,  two 
females,  claimed  to  be  heirs  at  law,  born  In 
wedlock,  of  Sir  John  Bennett  Piers,  an  Irish- 
man entitled  to  an  Irish  estate.  In  his 
youth  he  had  run  away  with  an  Irish  ac- 
tress, and  lived  with  her  in  open  adultery 
in  the  Isle  of  Man,  and  had  several  children 
by  her  besides  the  complainants.  Previous, 
however,  to  the  birth  of  the  two  complain- 
ants, who  were  his  youngest  children,  there 
was  evidence  tending  to  show  that  a  cere- 
mony of  marriage  between  him  and  his  wife 
was  i)erformed  on  a  certain  day  in  his  pri- 
vate house,  by  an  English  clergyman,  who 
was  shown  to  be  a  man  of  dissolute  habits 
and  bad  character.  The  statute  of  tbe  Isle 
of  Man  rendered  that  marriage  absolutely 
void,  unless  performed  under  a  special  li- 
cense of  the  bishop.  The  person  then  bishop 
afterwards  became  Bishop  of  Rochester, 
England,  and  swore  positively  that  he  never 
granted  any  such  license;  gave,  as  a  reason 
that  he  would  not  have  done  so,  because  he 
knew  that  Sir  John  Piers  was  living  in  open 
adultery  with  the  alleged  wife.  No  reconl 
of  the  marriage,  or  of  any  license,  could  be 
found.  The  lord  chancellor  of  Ireland  held 
upon  those  proofs  that  the  marriage  was  a 
nullity;  but  the  house  of  lords,  advised  by 
Lords  Cottenham,  Brougham,  and  Campbell, 
unanimously  reversed  that  decision,  and  held 
that  the  presumption  of  law  In  favor  of  the 
marriage  was  so  strong  as  not  to  be  over- 
come by  such  proof.  Ix)rd  Campbell  uses 
language  (at  page  380)  which  I  will  quote: 
"My  lords,  my  opinion  Is  that  a  presumption 
of  this  sort,  In  favor  of  a  marriage 
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be  negatived  by  disproTlng  every  reasonable 
possibility.  I  do  not  mean  to  say  tliat  you 
must  show  tbe  impossibility  of  any  supposi- 
tion wbicb  can  be  suggested  to  support  tbe 
validity  of  tbe  marriage,  but  you  must  sbow 
that  tbls  la  most  highly  improbable,  and 
that  it  is  not  reasonably  possible.  •  •  • 
My  lords,  to  avoid  such  a  peril,  tbe  law  re- 
quires that  yon  should  negative  every  rea- 
sonable possibility."  And  one  reasonable 
I>osslblllty  which  be  said  was  not  negatived 
was  that  the  previous  bishop  of  Man  might 
have  granted  a  license  years  before  the  cere- 
mony, which  Sir  John  Piers  held  in  his 
pocket  until  his  wife  again  became  enceinte. 
He  further  uses  this  language:  "In  the 
first  place,  I  must  draw  your  lordships'  at- 
tention to  the  presumption  of  law  which 
requires  a  Judge  not  to  exercise  bis  own  pri- 
vate notion,  or  to  Indulge  in  his  own  pri- 
vate opinions,  upon  the  subject,  but  to  be- 
lieve tbat  everything  was  solemnly  and  ef- 
fectively done."  Then,  speaking  of  the  spec- 
ulation as  to  whether  or  not  a  license  might 
have  been  granted  by  the  previous  bishop, 
he  says  <on  page  3S3):  "Xour  lordslUpa  will 
also  bear  in  mind  that  I  am  not  bound  pri- 
vately to  believe  either  one  speculation  or 
the  other.  The  question  is,  are  they  all  sat- 
isfactorily negatived?  I  am  not  bound  to  be- 
lieve that  Dr.  Crigan  granted  tbe  license; 
but  It  is  possible  that  he  may  have  done  so, 
and  that  possibility  is  enough  tot  me  to  act 
upon,  if  it  Is  not  satisfactorily  negatived." 
Tbe  statement  of  the  law  made  by  Lord 
Lyndhurst  In  Morris  v.  Davis,  5  Clark  &  F., 
at  page  263,  was  adopted.  Speaking  of  the 
presumption  of  law  in  that  connection,  be 
says:  "It  Is  not  to  be  broken  In  upon,  or 
ahalnpn,  by  a  mere  balance  of  probability. 
The  evidence  for  the  purpose  of  repelling  It 
must  be  strong,  distinct,  satisfactory,  and 
onuclnslve."  Applying  that  rule  to  the  case 
In  hand,  I  am  bound  to  presume  that  Mrs. 
Barrett,  then  Miss  Maloney,  was  married  to 
the  father  of  complainant  before  the  latter 
was  bom.  Such  a  fact  la  not  only  "reason- 
ably passible,"  but  highly  probable.  Other 
cases  are  Wilson  v.  Hill,  13  N.  J.  Eq.  143, 
Fenton  v.  .Reed,  4  Johns.  52,  4  Am.  Dec.  244, 
In  re  Taylor,  9  Paige,  6U,  Campbell  v. 
Campbell  <1SG7)  L.  R.  1  H.  L.  Sc.  182,  Bread- 
albane  Peerage  Claim  Case,  2  H.  L.  Sc.  269, 
and  .De  .Thoren  v.  Attorney  General  (1876) 
1  App.  Cas.  <iS6.  These  and  other  cases  were 
referred  to  by  me  in  the  case  of  Sterrens  v. 
.Stevens,  56  N.  J.  Eq.  488,  38  Atl.  460.  There 
Is  nothing  In  tbe  famous  case  of  Voorhees 
V.  Voorhees'  Ex'rs,  46  N.  J.  Eq.  411,  19  AU. 
172,  also  reported  under  title  of  Collins  v. 
Voorhees  In  47  N.  J.  Eq.  315,  20  AU.  676,  and 
47  N.  J.  Eq.  5o5,  22 'Atl.  1054,  14  L.  R.  A. 
3M,  which  affects  tbe  present  case.  Tbe 
court  there  simply  held  that,  where  a  cohabi- 
tation between  a  man  and  woman  commen- 
ced and  was  founded  upon  a.  eeteniony  of 
marriage,  which  was  rendered  void  by  reason 
of  Incapacity  of  one  of  tbe  parties  to  con- 


tract, the  court  would  not  presume  a  seccn! 
marriage  after  the  incapacity  was  remanri 
from  the  mere  continuance  of  tbe  cohab.ti- 
tlon. 

Besides  these,  I  am  Indebted  to  comisd 
for  complainant  for  the  case  of  In  re  MarJ:- 
ews'  Estate,  153  N.  Y.  413,  47  N.  E.  •*!-. 
which  'Is  much  In  point,  and  wbere  aot^  ■'. 
the  older  cases.  Including  Caujolle  t.  Fern-. 
26  Barb.  177;  Id.,  23  N.  X.  90.  are  cvl 
The  Matthews  Case  was  a  contest  betv;-: 
the  children  of  a  deceased  half-sister  of  th^ 
decedent  and  the  children  of  her  brotte:  C 
tbe  whole  blood.  The  half -sister  was  ttz 
child  of  tbe  mother  of  the  decedent,  bocn  cf 
her  before  her  marriage  with  tbe  father  fi 
the  decedent  and  of  the  brother  of  the  ir...v 
blood.  So  that  It  will  be  seen  tbat  the  eou 
test  was  substantially  tbe  same  as  that  b--  . 
tore  tbe  court  in  diis  cause.  There  nn 
there  no  proof  of  tbe  marriage  of  tbe  ex. 
mon  mother  with  the  father  of  tbe  hi^- 
slster.  The  surrogate  held  tbat  the  bcrddi 
of  proving  that  the  half-sister  was  ille^x- 
mate  was  iqion  the  brother  of  tbe  vbu> 
blood,  and  that  tbe  absence  of  direct  pi<:«: 
of  marriage  was  not  sufficient  to  sustain  ;!-: 
burden.  That  ruling  of  tbe  surrogate  wf 
affirmed  by  the  appellate  division  of  the  r- 
preme  court  of  New  York.  In  re  SeabntT'.  1 
App.  Dlv.  231,  37  N.  Y.  Supp.  30a  The  cux: 
of  appeals  affirmed  that  rollng,  and  si.i 
"We  are  of  the  opinion  that,  it  having  bre 
established  that  the  respondents'  mother  wn 
a  half-sister  of  the  decedent,  tbe  law  p:>- 
sumed  that  she  was  legitimate,  and  the  bcr- 
den  of  establishing  her  Illegitimacy  reckJ 
upon  the  appellants."  The  learned  Judge  l- 
so  quoted  Judge  Cowen  In  the  case  ot  Stir 
V.  Peck,  1  Hill,  270,  Judge  Clerke  in  tbe  ci» 
of  Caujolle  V.  Ferrle.  26  Barb.  177.  and  Jndgs 
Andrews  In  the  case  of  Hynea  v.  McDeni^L 
91  N.  Y.  451,  48  Am.  Rep.  677,  In  wfaidi  tiir 
presumptions  I  have  referred  to  are  all  lUts! 
in  the  strongest  manner.  It  ts  not  neceesair 
for  me  to  repeat  tbem  here. 

I  am  of  the  opinion  that  the  pleas  are  Mt 
sustained  by  tbe  proofs,  and  must  be  orer 
ruled,  with  costs.  I  express  no  opinion  •■  e 
whether  the  evidence  already  adduced  is  Hi- 
flclent  to  maintain  the  issue  as  against  tb? 
infant  defendants,  who  have,  by  their  geiri 
lan.  filed  tbe  formal  answers  of  want  s! 
knowledge,  submitting  tbemaelTes  to  tte 
court. 


MAYER  V.  MATEB. 

(Court  ct  Chancery  of  New  Jersey.     Asg.  3L 
1901.) 

DIVOBOE-CRTTELTT— BVIDBNCB— DBCRES- 
ALIMONT— AMOUNT. 

1.  A  bufAand  and  wife,  having  lived  tofretbr 
unhappily  for  some  years,  on  the  latter's  rt 
quest  that  she  be  fnrHished  with  a  separaa 
establishment,  that  she  might  live  in  peac<. 
the  husband  rented  rooms  for  her  sstnatMi  i 
great  distance  from  vrlim,  her  aoos  Ihred  ui 
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onrried  on  their  bnsfnesR,  and  near  whom  she 
■%n'iRhed  to  be.  Shortly  thereafter  he  wrote  her, 
aaying  he  woald  move  her,  but  declined  to  state 
tJie  locality.  She  dec-lined  to  go  till  she  was  in- 
formed of  the  destination,  whereupon  the  bus- 
hand  and  the  drayman  broke  in  the  door  to  her 
room.  The  children  testified  ttiat  the  hnsband 
beat  and  choked  her,  rliich  the  husband  and 
drayman  denied,  testifying  that  she  furiously 
attacked  the  husband.  During  the  entire  con- 
troversy the  children  sided  with  the  mother. 
Held,  that  the  wife  was  entitled  to  a.  divorce 
on  her  complaint  on  the  ground  of  extreme 
cruelty. 

2.  The  father  of  complainant  In  a  divorce  pro- 
ceeding odvanced  her  husband  $2,000  to  set 
liiinself  up  in  business,  and  later  defendant  in- 
vestrd  about  ?2,000  in  the  purchase  for  about 
$4,400  of  vacant  lots,  giving  back  mortgages 
tor  about  one-half  of  the  purchase  money,  and 
vetited  title  in  his  wife,  he  paying  the  interest. 
I>efendaDt'8  business  brought  him  an  income  of 
about  $100  per  month.  Meld,  that  complainant 
^v,')s  entitled  to  $5  a  week  alimony  and  a  coun- 
sel fee  of  f  100. 

Bill  by  Mary  Mayer  against  Albert  Mayer 
for  dlYorce  and  alimony.  Decree  for  com- 
plainant. 

WUllam  S.  Stubr,  (or  complainant  John 
I.  Weller,  for  defendant. 


PITXEY,  V.  C.  The  blU  is  filed  by  the 
wife,  Mary  Mayer,  against  her  husband,  Al- 
bert Mayer,  for  a  divorce  a  mensa  et  thoro 
an  the  ground  of  his  extreme  cmelty.  The 
evidence  is  extremely  conflicting.  Each  party 
charges  the  other  Trlth  the  use  against  the 
other  of  extremely  abusive  language  and  per- 
sonal violence.  Each  party  has  sustained  the 
allegation  by  proof,  which.  If  standing  alcme, 
would  be  quite  convincing.  It  is  clear  that 
the  parties  lived  together  very  unhappily,  par- 
ticularly in  the  last  years  of  their  cohabita- 
tion, and  that  violence  was  used  by  one 
against  the  other,  and  abusive  language  In- 
dnlged  in.  I  am  inclined  to  think  that  both 
parties  taare,  in  a  measure,  established  their 
cases,  and  the  qnestlon  on  that  part  of  the 
case  Is  wMch  party.  If  either,  is  more  to  blame 
than  the  other.  The  parties  tiave  five  chil- 
dren,-fonr  sona  and  a  dangbter.  Three  of 
the  sons  were  above  2t  years  of  age,  or  nearly 
so,  at  the  time  of  the  occnrrencea  testified 
to.  These  and  another  son,  about  15  years 
old,  and  the  youngest  child,  the  daughter,  aU 
support  their  mother's  allegation,  both  In 
proof  and  by  practically  sympathizing  with 
her  in  the  separation  which  has  taken  place 
between  the  parties.  The  fact  that  all  the 
children  side  with  their  mother^ take  her  part 
—seems  to  me  to  incline  the  scale,  whh;h 
might  otherwise  be  considered  as  equally  bal- 
anced, in  favor  of  the  substantial  trtrth  of  the 
wife's  complaint,  to  the  effect  that  her  hus- 
band was  quarrelsome,  and  dlf&cult  to  live 
with,  and  continually  finding  fault,  abusing 
her  In  words,  and  using  violence  towards  her, 
and  that  he  was  the  aggressor.  The  facts, 
more  In  detail,  are  as  follows:  The  parties 
are  Germans,  and  speak  English  with  diffi- 
culty. An  intcri»reter  was  resorted  to  to  get 
thefr  evMence.     Their  written   eomniimica- 


tlons  were  In  German.  They  were  married  in 
1876,  In  Bavaria,  Germany,  and  lived  there 
until  1893,  when  the  husband  came  to  this 
country  without  his  wife  and  children,  and, 
having  established  himself  in  business,  was 
followed  by  his  family  In  1891.  They  lived 
together  in  Jersey  City  until  July,  1899,  when 
they  separated  under  circumstances  presently 
to  be  stated.  The  profession  of  the  husband 
is  that  of  a  druggist  He  carried  on  business 
in  this  country,  and  about  the  year  1898  was 
possessed  of  two  drug  stores  hi  Jersey  City, 
one  of  which  he  attended  to  in  person,  and 
the  other  by  clerks.  About  that  time  (1898) 
he  sold  out  one  drug  store,  which  was  situate 
on  the  Paterson  road,  to  his  two  oldest  sons, 
who  had  been  bred  for  that  business,  and  they 
continued  to  conduct  it  The  complainant 
lived  with  her  husband,  over  tlie  defendant's 
drug  store,  in  Summit  avenue.  In  Jersey  CHty, 
and,  as  I  have  stated,  lived  very  unhappily. 
The  youngest  child,  Olga,  called  by  the  moth- 
er Minnie,  was  about  13  years  old;  and  the 
next  older,  Henry,  was  about  15  or  16;  and 
they  lived  with  their  parents,  lx>th  of  them 
still  going  to  school,  except  towards  the  last 
when  Uenry  was  helping  his  father  in  the 
store.  The  three  older  sons  were  all  working 
for  themselves  away  from  home.  They  were 
all  inclined  to  be  economical.  The  father  had 
assisted  his  sons  In  learning  pharmacy,  but 
they  were  Industrlcfas,  and  had  economical 
dispositions,  and  the  father  had  no  right  to 
find  fault  with  them  In  that  respect  Not- 
withstanding, he  did  And  fault  with  them,  for 
the  reason,  as  I  Infer,  that  they  sided  with 
the  mother  In  the  difficulties  between  the  par- 
ties. While  matters  were  in  this  condition, 
on  June  2,  1899,  the  father  and  mother  had  a 
serious  quarrel,  resulting  in  violence,  caused 
by  an  attempt  on  the  part  of  the  mother  to 
Interfere  with  the  father  in  the  personal  chas- 
tisement of  thehr  youngest  child,  Minnie. 
The  result  of  this  was,  first  that  a  complaint 
was  made  against  the  husband  in  some  local 
criminal  court,  which  was  dismissed.  Then 
the  wife  consulted  with  counsel.  In  the  mean- 
time withdrawing  herself  from  contact  with 
her  husband,  but  remaining  in  her  rooms  In 
the  house.  About  the  middle  of  July  she 
wrote  a  note  to  her  husband,  which  was  not 
produced,  or,  If  produced,  was  not  translated 
or  offered  in  evidence,  and  the  contents  of 
which  were  not  preds^y  made  known  to  the 
court.  The  substance  of  It  was  that  she 
wished  to  separate  from  her  husband,  and 
live  In  peace.  I  Infer  from  all  the  evidence 
that  it  was  a  respectful  note  asking  for  a 
separate  establishment  It  appears  that  the 
defendant  shortly  afterwards  rented  a  suite 
of  rooms  in  the  third  floor  of  a  tenement 
house  located  at  a  considerable  distance  from 
where  the  sons  were  engaged  In  business,  and 
I  tlrlnk  the  fair  Infei-ence  from  the  evidence 
is  that  he  not  only  did  not  consult  his  wife 
with  regard  to  the  location  of  these  rooms, 
but  that  he  Intentionally  located  them  atsome 
distance  from  her  sous.    I  think  that  It  may  b« 
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fairly  Inferred  from  the  evidence  that  he  de- 
sired to  render  It  difficult  for  her  to  associate 
with  her  sons.  Shortly  after  renting  the  rooms, 
he  wrote  his  wife  a  note  stating  that  he  in- 
tended to  move  her,  but  did  not  Inform  her, 
as  the  evidence  shows,  of  the  location  of  the 
place  to  which  he  was  going  to  send  her.  In 
fact,  there  was  entire  absence  of  any  consul- 
tation, either  directly  or  indirectly,  with  her 
as  to  what  was  the  nature  and  location  of 
the  provision  he  was  making  for  her.  In  the 
meantime  she  had  one  of  her  sons  staying 
with  her  all  the  while.  The  reason  for  that 
was  that  she  was  afraid  of  her  husband.  On 
the  morning  of  July  29th,  a  moving  dray, 
with  men,  came  to  the  house  to  move  her  fur- 
niture. She  locked  herself  In  the  room  and 
resisted.  The  reason  she  gave  for  this  was 
that  she  did  not  wish  to  move  until  she  knew 
where  she  was  going,  and  wished  to  move  in 
the  neighborhood  where  her  sons  were  en- 
gaged in  business.  The  door  of  her  room  was 
forced  in  by  her  husband,  assisted  by  the 
proprietor  of  the  dray,  and  a  violent  scene 
took  place  between  the  husband  and  wife,  In 
which  he  charges— and  Is  supported  by  the 
proprietor  of  the  dray— that  the  wife  attacked 
him  furiously,  caught  him  by  the  beard,  got 
his  thumb  in  her  hand  and  dislocated  It 
She  denies  this,  and,  supported  by  one  of  her 
sons,  says  that  the  defendant  seized  her,  and 
beat  and  choked  her.  JThe  result,  however, 
was  that  the  wife  yldded,  and  the  goods  were 
moved  to  the  new  fiat  She  went  there,  and 
looked  at  the  rooms,  stayed  only  three  days, 
and  then  secured  rooms  near  where  her  sons 
were  engaged  In  business,  and  moved  her  fur- 
niture there,  and  went  to  housekeeping.  All 
her  children  living  in  the  neighborhood  board 
with  her,  and  support  her  In  part  by  paying 
their  board.  One  son  only  was  living  in  New 
York,  and  came  home  only  occasionally. 
The  bill  was  filed  September  2,  1898,  and  an 
arrangement  was  made  by  which,  without 
order  of  the  court,  the  defendant  agreed  to 
pay  his  wife  six  dollars  a  week  for  alimony. 
The  cause  was  brought  to  hearing,  and  the 
evidence  heard  on  May  29  and  June  4  and  7, 
1900,  but  the  argument  and  consideration  of 
it  was  postponed,  at  the  suggestion  of  the 
court  In  order  that  the  parties  might  come 
to  some  kind  of  arrangement;  and  I  am  sat- 
isfied that  both  counsel  did  all  in  their  power 
to  promote  that  result  but  without  avail. 

I  have  already  stated  that  I  think  the 
weight  of  the  evidence  is  that  the  husband 
was  the  aggressor  in  the  quarrels,  though  the 
wife  is  by  no  means  blameless.  But  it  is  not 
necessary  for  me  to  determine  whether  that 
part  of  the  case  Is  so  dear  as  to  entitle  the 
complainant  to  redress.  The  defendant  sub- 
stantially admits  that  he  does  not  wish  to 
live  with  his  wife;  that  he  does  not  wish  her 
In  the  house  with  him.  He  says  that  she  In- 
terferes with  his  business,  and  injures  it 
She  does  not  wish  to  live  with  him.  She  says 
that  she  is  afraid  of  her  life,  and  that  he  ren- 
ders her  life  miserable.    His  conduct  In  at- 


tempting to  provide  another  home  for  her  in- 
dicates the  state  of  his  feeling  upon  that  sub- 
ject and  I  think  that  be  proceeded  to  provide 
a  home  for  her  in  a  manner  that  ought  not 
to  meet  the  approval  of  the  court  He  sboold, 
either  dbrectly  or  indirectly  through  her  conn- 
sel.  have  consulted  with  her  as  to  what  sort 
of  a  house  she  desired  to  live  in,  and  the  lo- 
cation of  it  Her  wishes  should  not  have 
been  Ignored,  and  I  think  that  her  desire  to 
live  in  the  neighborhood  of  her  sons'  businesit 
was  proper,  and  shonid  have  been  respected. 
I  have  already  stated  that  I  think  he  not  only 
did  not  respect  her  desire  in  that  respect  but 
for  his  own  purposes,  located  her  at  a  dis- 
tance from  her  sons.  This  seems  a  small 
matter,  and  yet  it  is  sufficient  to  place  the 
husband  in  the  wrong.  At  tlie  last  moment 
she  declined  to  move.  He  ought  not  to  bare 
moved  her  furniture  by  force,  and  the  fact 
that  she  had  expressed  a  desire  to  have  a 
separate  establishment  did  not  justify  him  in 
what  he  did.  His  charge  that  her  conduct 
interfered  with  his  business,  and  that  his 
business  fell  off  in  consequence  of  it  is  not 
as  it  seems  to  me,  stistained  by  the  proofs. 
The  fact  is  that  he  attempted  to  practice 
medicine  without  a  license,  was  indicted,  and 
tried  therefor,  and  convicted.  That  fact  was 
known  in  the  neighborhood.  Mayer  v.  State, 
63  N.  J.  Law,  35,  42  Atl.  772.  Although  the 
case  Is  not  without  difficulty,  I  think,  upon 
the  whole,  that  the  complainant  is  entitled  to 
succeed. 

A  still  more  difficult  question  is  that  of  the 
extent  of  her  remedy.  It  appears  that  the 
complainant's  father  was  a  man  of  some 
wealth;  that  he  advanced  to  the  defendant 
before  be  was  married  to  the  complainant 
about  ^2,000  in  cash,  with  which,  together 
with  other  moneys  borrowed  from  other  rela- 
tives, and  afterwards  returned  with  interest 
be  set  himself  up  as  a  pharmacist  In  Ger- 
many, and  was  somewhat  successful  in  the 
business,  although  it  appears  that  he  was  also 
engaged  In  other  enterprises.  In  1867,  after 
being  married  11  years,  and,  as  I  take  it 
after  all  the  children  except  the  youngest 
child,  Olga,  were  bom,  he  was  convicted  of 
an  unnatural  crime  against  morals,  and  sen- 
tenced to  four  years'  penal  servitude.  After 
two  years  had  elapsed,  the  complainant  per- 
sonally petitioned  the  prince  regent  of  Ba- 
varia to  pardon  him,  but  was  refused  on  the 
ground  that  he  had  not  yet  aervei  sufficient 
time.  The  next  year  she  succeeded,  <«  the 
birthday  of  the  prince  regent  of  that  kingdom, 
in  procuring  his  pardon.  The  husband  says 
he  served  only  two  -years,  and  the  wife  says 
it  was  three,  and  I  am  satisfied  that  she  is 
correct  He  says  be  was  pardoned  because 
the  principal  witness  against  him  confessed 
on  his  deathbed  that  the  evidence  given  was 
not  true.  On  the  other  hand,  the  complainant 
says  that  she  followed  up  the  clew  of  a  re- 
ported confession,  and  found  that  it  was  not 
true.  Then,  when  he  came  to  this  coontry, 
in  1803,  he  came  sut>stantially  as  a  fugitive 
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rom  jastlce.  He  bad  sold  oat  his  drag  store, 
ind  bad,  as  the  result,  money  enough  to 
ome  to  this  country,  but  left  a  mortgage 
ipon  It  to  his  wife  of  a  little  over  $2,000,— 
.bout  the  amount  that  had  been  advanced  to 
ilm  by  her  father.  This  she  collected,  and 
ent  a  part  of  It  to  her  husband,  and  brought 
be  balance  when  she  came  herself.  He  in- 
ested  about  |2,000  In  the  purchase  for  about 
4,400  of  some  vacant  building  lots  in  Jersey 
!ity,  giving  back  mortgages  for  one-half  the 
urcbase  money,  and  then  vested  the  title  of 
tiose  lots  In  his  wife;  so  that  she  has  them 
ow,  subject  to  a  mortgage  of  about  $2,000, 
lie  Interest  on  which  he  paid  until  the  sepa- 
Btlon.  How  It  has  since^een  taken  care  of 
oes  not  appear,  but  I  assume  that  her  sons 
ave  paid  the  Interest  and  taxes  for  her. 
■ben  the  husband  ve.sted  in  himself  and  wife 
)lntly  the  title  to  another  vacant  building  lot 
1  Jersey  City,  which  she  says  cost  several 
undred  dollars.  The  property  so  vested  in 
le  wife  produces  no  income,  and  she  has  no 
iean&  The  husbacd  owus  and  carries  on 
le  drug  store  In  Summit  avenue,  from  which 
e  derives,  as  he  says,  a  very  small  income, 
ut  admits  that  at  one  time  he  was  making 
rer  $100  a  month  out  of  it.  The  amount 
greed  upon  for  alimony  pendente  lite  was 
i  a  week.  I  will  advise  a  decree  for  all- 
tony  at  $5  a  week,  with  a  counsel  fee  of  $100 
I  addition  to  the  taxable  costs. 


RUSSELL  V.  RUSSELL  et  aL 

^ort  of  Errors  and  Appeals  of  New  Jersey. 

Aug.  26,  1901.) 

lONTRACTS— PAROL    EVIDBNCB— ADMISSIBIL- 
ITY—KKSCISSION— FRAUD. 

1.  A  written  antennptial  agreement,  complete 
[  all  its  parts,  cannot  be  added  to  or  varied 
r  parol. 

2.  A  party  to  a  contract  cannot  rescind  it  on 
le  ground  of  frand,  and  at  the  same  time  re- 
in a  benefit  from  its  partial  execution  by  his 
(-contractor. 

(Syllabus  by  the  Court.) 

Appeal  from  court  of  chancery. 
Action  by  Lottie  R.  Russell  against  Ben- 
.min  Russell  and  others.    From  a  decree  in 
ivor  of  defendants  (47  Atl.  37),  plaintiff  ap- 
>al8.     Affirmed. 

K.  V.  Lindabury,  for  appellant  D.  J.  Pan- 
»ast  for  respondents. 

GUMMERE,  J.  On  the  22d  day  of  Novem- 
>r,  1882,  the  appellant,  in  contemplation  and 
tnsideratlon  of  marriage  with  one  John  Rus- 
■II,  entered  into  a  written  antenuptial  agree- 
ent  with  him,  wherein  and  whereby  she 
^eed  to  accept  at  his  death  $5,000  in  lieu 
'  all  other  claims  against  his  estate.  Short- 
after  the  execution  of  this  agreement  the 
irties  thereto  were  married.  At  that  time 
le  appellant  was  about  .50  years  of  age,  and 
ussell  was  about  75.  The  latter  died  on  the 
>tl)  of  July,  1807,  leaving  a  last  will  and 
istament  in  and  by  which  he  left  to  the 


trustee  named  in  the  antenuptial  agreemm^ 
for  the  benefit  of  his  wife,  the  $5,000  pR»- 
vlded  for  \n  that  Instrument,  and  also  IV 
shares  of  bank  stock,  which  was  wortU  ■ 
litUe  over  $1,000.  The  object  of  the  UD  flT 
complaint  in  this  case  is  to  have  insrafteA 
upon,  and  made  a  part  of,  the  written  agree- 
ment, a  parol  contract  which  materially  in- 
ters and  varies  the  terms  of  the  written,  er. . 
In  the  alternative,  to  have  the  parol  contxect 
enforced  as  an  additional  agreement  betwec*  - 
the  parties,  collateral  to  the  written  «ae 
This  alleged  parol  contract  was.  In  brief,  s 
promise,  made  by  the  deceased  husbond  at 
the  time  of  the  execution  of  the  written  ante- 
nuptial agreement,  that,  if  his  wife 
sign  the  writing,  he  would  make  a  liberal ; 
vision  for  her  by  his  will;  and  the  aUegiK  - 
tion  of  the  bill  is  that  the  testamentary  pB»- 
vision  made  for  her  by  the  testator  is  «i|<r- 
thing  but  liberal,  in  view  of  the  amount  eC 
the  estate  left  by  him,  which  exceeded  $200^- 
000  in  value.  Realizing  the  difficulty  of  tm- 
forcing  this  parol  contract  in  view  of  Oe 
fact  that  it  was  made  at  the  same  time-  asi. 
and  materially  alters  the  terms  of,  a  wrfttoe 
instrument  complete  in  itself,  the  appetlenk 
further  seeks.  If  relief  by  the  enforcement  eff 
the  parol  contract  is  denied  her,  to  have  tt» 
written  agreement  set  aside,  and  dcctared 
null  and  void,  on  the  ground  that  she  was  to- 
duced  to  execute  the  same  through  the  fniad 
of  her  husband  In  concealing  from  her  the 
value  of  his  estate.  We  concur  In  the  yrtew 
expressed  by  the  vice  chancellor  that  ttr 
parol  contract  cannot  be  enforced  by  the  ap- 
pellant because  the  statute  of  frauds  pro- 
vides that  all  agreements  In  consideratioB  eff 
marriage  shall  be  In  writing;  and,  furttien 
because  of  that  settled  rule  of  law  which  i«o- 
hibits  the  altering  or  varying  of  a  writtea 
instrument  by  parol.  Having  conchided  t&at 
the  parol  contract  could  not  be  enforced  tf 
the  appellant  the  learned  vice  chancellor  cob- 
sidered  the  question  whether  she  was  entitled 
to  have  the  antenuptial  agreement  set 
for  fraud  on  the  part  of  her  husband  In 
ceallng  the  amount  of  his  estate  from 
and  determined  that  no  such  fraud  had 
proved.  His  consideration  of  this  portion  4 
the  case  embraces  an  Interesting  discussion  i 
the  extent  to  which  the  Intended  husband  1 
required  to  disclose  to  his  prospective 
the  nature  and  value  of  his  property, 
sonal  as  well  as  real,  when  they  are  about  t» 
enter  into  an  antenuptial  agreement  wheTcfey 
she  releases  all  claim  to  his  estate  other  tkaie 
what  the  agreement  gives  her.  The  concte- 
slMi  which  we  have  reached  npon  this  brantft 
ot  the  case,  however,  makes  it  nnnecesaeiy 
to  consider  whether  the  proofs  Justify  tte 
charge  of  fraud  made  by  the  appellont  againat 
her  husband,  or  to  assent  to  or  dissent 
the  view  expressed  by  the  vice  chanc 
as  to  the  extent  of  the  duty  of  the  IntenAeA 
husband  in  making  disclosure  of  the  amooal 
and  value  of  his  estate  when  entering 
an   antenuptial   agreement  with   hip  fi 
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«4fe.  As  hag  been  already  stated,  the  ap- 
VeUant'B  husband,  by  his  win,  devised  to  the 
Amstce  named  In  the  marriage  settlement, 
and  for  her  benefit,  the  sum  of  $5,000  pro- 
vided in  that  Instrument.  Of  that  amoimt 
it  was  proTed  that  the  trustee  has  paid  o.ver 
to  the  appellant  $500.  This  $500  she  accept- 
ed from  him,  and  still  retains.  It  Is  entirely 
-settled  that  a  party  to  a  contract  cannot,  at 
«ne  and  the  same  time,  repudiate  It  and  re- 
tain a  benefit  from  its  partial  execution.  In 
order  to  entitle  him  to  rescind,  he  must  first 
i^store  what  he  has  received  under  the  con- 
-traet,  and  thus  put  the  other  party  to  the 
agreement  in  his  original  position.  Wilson  v. 
Railway  Co.,  66  N.  J.  Eq.  783,  40  Atl.  607; 
Byard  v.  Holmes,  33  N.  J.  Law,  119;  Bebring 
▼.  Somervllle,  68  N.  J.  Law,  672,  44  Atl.  641. 
This  the  appellant  has  not  done,  and,  conse- 
qnently,  does  not  stand  In  a  position  which 
entitles  her  to  an  annulment  of  the  contract, 
■  even  If  it  be  true,  as  she  alleges,  that  she  was 
Induced  to  enter  into  it  by  fraud  on  the  part 
of  her  husband.  The  decree  appealed  from 
jdionld  be  affirmed. 


STATE  (HARNEDD,  Prosecntor)  t.  CITT  OF 

OAMDEN. 
-(Supreme  Court  of  New  Jersey.    Aug.  9,  1901.) 

TAXATION-SALB    OF    LAND— TIME— TAX    UEN 
— ENFORCEMENT- REMEDY. 

1.  Unless  otherwise  provided,  the  power  to 
•ell  land  for  taxes  mnst  be  exercised  within  the 
iwriod  during  which  such  taxes  remain  a  lien 
upon  the  land  to  be  sold. 

2.  The  thirteenth  section  of  the  Martin  act 
-deeo  not  extend  the  duration  of  tax  liens  in 
-those  cities  which  have  accepted  Its  benefits; 

it  merely  provides  an  additional  method  of  en- 
forcing snch  liens. 
(S>-nabas  by  the  Court) 

Gertiorari  by  the  state,  on  the  prosecution 
•ot  John  F.  Harned,  against  the  city  of  Cam- 
den, to  review  a  sale  of  land  for  unpaid  tax 
aasessraent.    Proceedings  vacated. 

Argued  Februai7  term,  1901,  before  OUM- 
ttERE  and  FORT,  JJ. 


Joihn  F.  Harned,  pro 
Mr.,  for  defendant. 


se.      H.  M.  Snyder, 


OUMMEHB,  J.  The  prosecutor,  by  these 
pToceedlngs,  seeks  to  have  declared  invalid  a 
«nle  of  his  lands  In  the  city  of  Camden,  ad- 
vertised to  be  made  by  the  city  on  the  18th 
4ay  of  October,  1900,  In  pursuance  of  a  reso- 
'tntJon  of  the  city  council,  for  the  purpose  of 
-■■tlBfying  an  nnpald  tax  assessed  against 
ittna  In  the  year  1801.  By  section  64  of  the 
«tt7  charter  taxes  are  made  a  lien  upon  the 
•nl  estate  against  which  they  are  assessed 
4sr  a  period  of  fire  years  from  the  time  of 
tbetr  asMssment,  and  It  Is  provided  that,  if 
«iioh  taxes  are  nc4  paid  and  satisfied  within 
ibc  time  limited  and  appointed  for  the  pay- 
flaent  thereof.  It  shall  be  lawful  for  the  city 
-«onncU  to  cause  such  lands  to  be  sold  at  pnb- 
ae  anctlon  tor  the  aborteat  Ume-Hoot  to  ex- 


ceed 100  years  for  unimproved  property,  and 
50  years  for  Improved  property — for  whicli 
any  person  will  agree  to  take  the  same  and 
pay  such  tax,  and  that  the  purchaser  there- 
of shall  lawfully  hold  the  said  lands  for  hij 
own  use,  against  the  owner  thereof,  and  all 
persons  claiming  under  him,  nntQ  bis  terra 
shall  be  completed  and  ended.  P.  L.  ISTI, 
p.  242.  By  section  70  of  the  charter  tbe  city 
council  are  required,  on  •  or  before  the  1st 
day  of  March  in  each  year,  to  direct  and  au- 
thorize the  city  solicitor  to  proceed  and  f^l 
according  to  law,  all  lands,  tenements,  and 
real  estate,  to  enforce  the  payment  of  any 
taxes  which  may  Ije  a  Hen  thereon.  In  the 
case  of  Johnson  v.  Van  Horn,  45  N.  J.  Law, 
136,  this  court,  in  discussing  tbe  effect  of  pro- 
visions In  the  general  tax  law  of  1879  (P.  L 
1879,  p.  340)  similar  to  those  of  tbe  Gamdea 
charter  which  have  been  redted,  declapel 
that  the  power  of  sale  waa  conferred  for  the 
purpose  of  prolonging  the  lien  of  the  tax.  and 
must  be  exercised  during  the  period  In  which 
tbe  Hen  exists,  and  not  after  it  baa  explrsd. 
Unless,  therefore,  some  other  statntory  jro- 
vlslon  can  be  found  by  which  the  Hen  of  the 
tax  which  was  assessed  upon  tbe  property  of 
the  prosecutor  in  the  year  1881  was  estendM 
beyMid  the  expiration  of  five  years  from  the 
date  of  its  assessment,  and  continued  In  force 
up  to  the  time  of  tbe  proposed  sale  by  the 
city,  it  Is  plain  that  the  proceeding  which  Ij 
challenged  by  this  writ  is  without  legal  force. 
It  is  contended  on  behalf  of  the  defendant 
that  such  a  provision  Is  to  be  found  in  section 
13  of  tbe  act  of  March  20,  1886,  commonly 
known  ad  the  "Martin  Act"  (Gen.  St.  p.  S374), 
and  that  the  city  of  Camden  Is  entitled  to  ths 
benefit  of  that  provision,  because,  prior  to  the 
assessment  'against  the  prosecutor.  It  had  ac- 
cepted the  benefits  of  that  act,  and  was  work- 
ing under  It  The  section  appealed  to.  as 
amended  in  1892  (Gen.  St  p.  3388),  provides 
that  taxes  levied  after  the  passage  of  the  art 
where  the  rate  does  not  exceed  3  per  ceastoni 
(which  was  the  case  In  Camden  In  tbe  year 
1891),  which  shall  remain  unpaid  for  the 
space  of  two  years  from  and  after  tbe  time 
when  the  same  are  due  and  payable,  may  be 
collected,  and  the  land  and  real  estate  sub- 
jected thereto  sold.  In  the  manner  provided 
In  sections  4  and  5  of  that  act — I-  e-  In  fee. 
It  will  be  observed  that  nothing  Is  said  ei- 
pressly  in  this  section  as  to  the  duration  of 
the  Hen  of  the  tax,  but  the  argument  Is  that 
as,  except  In  those  cities  whose  charters  pro- 
vide otherwise,  taxes  become  a  Hen  on  real 
estate  by  virtue  of  the  general  tax  law.  and 
that  such  Hen  continues  only  for  two  years 
from  the  20th  day  of  December  next  aft<T 
they  aie  asses-sed  (Gen.  St.  p.  3359,  {  S'Ni, 
the  necessary  effect  of  section  13  of  the  Mir- 
tin  act  is,  by  implication,  to  extend  Indefinite- 
ly tlie  period  of  existence  of  tax  Hens  Id  those 
cities  In  which  the  act  Is  In  force,  or,  rather, 
to  revive  the  Men  of  the  tax  In  such  eltlea. 
.when  proceedings  for  the  coUection  thereof 
are  tafken  under  tbe  pt'Q!visians  of  that  8e<v 
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tlon;  SB  otherwlie  a  sale  In  the  mnimer  pro- 
vided by  tbat  sectloa  could  not  be  made  by 
cities,  the  lien  of  whose  taxes  is  regulated  I^ 
the  general  tax  law,  until  after  sdch  liens 
had  expired.  The  proTision  of  the  Mairtin 
act  appealed  to  Is  not  mandatory.  It  is  left 
to  the  discretion  of  those  cities  which  hare 
accepted  the  act  to  pursue  the  mode  of  col- 
lection and  sale  provided  by'  section  13,  or  to 
follow  the  method  provided  by  their  re- 
spective charters.  Bowyer  v.  Oamden,  60  N. 
J.  r^w,  87,  11  Atl.  137.  Consequently,  If  the 
contention  of  the  defendant  be  sound,  the  efx- 
Istence  or  nonexistence  of  the  tax  lien  is 
made  to  depend  upon  the  method  adopted  by 
these  municipalities  for  the  collection  of  such 
taxes,  rather  than  upon  the  legislative  flat. 

I  cannot  find  from  the  language  of  this  sec- 
tion any  intention  on  the  part  of  the  legisla- 
ture to  bestow  upon  the  cities  of  this  state 
ao  broad  a  power.  Prior  to  the  adoption  of 
tbe  Martin  act  the  ordinary  method  of  en- 
forcing the  lien  of  a  tax  was  by  a  sale  for 
a  period  of  years;  and,  as  has  already  been 
stated,  that  sale,  in  order  to  be  valid,  was 
required  to  be  made  before  the  lien  of  the 
tax  had  expired.  By  the  thirteenth  section 
of  the  Martin  act  the  legislature  merely  pro- 
vided an  additional,  and,  perhaps,  more  effi- 
cient, method  of  enforcing  the  lien  in  those 
of  tbe  cities  of  the  state  in  which  liens  are 
continued  in  existence  for  a  period  of  time 
sufficiently  long  to  raider  such  method  ap- 
plicable. They  did  not  extend  its  duration. 
The  .prosecutor  is  entitled  to  have  the  pro- 
ceedings under  review  set  aside. 


REUCK  V.  STBBLMAN. 
<Snpremfi  Ooort  of  New  Jersey.    Ang.  9,  1901.) 

SUBRITF'a  FEBI8— AIIAS  WRIT— SERVICB. 
Fees  incurred  by  a  sherifE  on  an  alias  writ 
of  fl.  fa.  de  l>on.  et  terr.,  after  Batisfaction  of 
the  judgment  debt  by  payment  to  the  officer 
boldins  the  original  exectrtion  (not  the  sheriff), 
are  payable  by  the  defendant  in  executiou, 
unless  they  are  incurred  after  notice  of  the 
satisfaction  has  been  given  either  to  tbe  sheriff 
or  to  the  plaiatitF  in  execation. 

(Syllabns  by  tbe  ConK.) 

Application  by  Seymour  Relck  against  An- 
drew J.  Steelman  for  a  rule  to  show  cause 
why  proceedings  on  execution  should  not  be 
stayed.    Rule  discharged. 

Argued  June  term,  1901,  before  GUM- 
MERE  and  FORT,  JJ. 

Eli  H.  Chandler,  for  complainant.  Louis 
H.  UiUer,  for  defendant. 

GDMMBBE,  J.  Upon  a  Judgment  recov- 
^ed  against  the  defendant  in  this  court,  exe- 
cution was  issued  to  the  sheriff  of  Atlantic 
county,  who  levied  upon  and  advertised  for 
•ale  property  of  the  defendant  At  the  same 
time  execution  was  also  issued  to  the  sheriff 
of  Cumberland  county,  who  levied  upon  cer- 
tain real  estate  of  the  defendant  located  in 
4ils  eonn^.    From  time  to  time,  after  Hie  Is- 


suing of  the  ocecutlons,  tbe  defendant  paid 
to  the  sheriff  of  Atlantic  county  different 
amounts  upon  the  Judgment,  and  on  tbe  2Cth 
day  of  December,  1900,  mailed  him  a  check 
for  the  amount  still  remaining  unpaid  there- 
on. On  the  next  day  the  sheriff  of  Cumber- 
land county  caused  an  advertisement  of  the 
real  estate  levied  upon  by  him  to  be  published 
in  one  of  the  new^apers  of  said  county,  and 
on  the  day  following  caused  the  same  publica- 
tion to  be  made  in  another  newspaper  of  his 
county.  The  defendant  now  applies  for  a 
rule  to  stay  perpetually  the  sheriff  of  Cum- 
berland county  from  further  proceeding  under 
his  writ 

The  real  question  which  the  parties  desire 
to  have  determined  Is  as  to  the  liability  of 
tbe  defendant  to  pay  the  costs  Incurred  up  to 
and  Including  the  28th  day  of  December,  un- 
der the  writ  Issued  to  the  sheriff  of  Cumber- 
land county.  We  think  that  he  is  liable.  By 
due  course  of  mall,  the  check  mailed  by  tbe 
defendant  to  the  sheriff  of  Atlantic  county  on 
the  2Cth  day  of  December  would  not  have 
reached  him  until  the  day  following.  Prior 
to  that  time  a  certain  portion  of  these  costs, 
to  wit,  those  represented  by  the  levy,  had  al- 
ready been  Incurred.  Prior  to  that  day,  also, 
the  printer's  charges  for  setting  up  the  adver- 
tisements had  undoubtedly  been  Incurred. 
No  notice  was  given  either  to  the  sheriff  of 
Cumberland  county  or  to  the  plaintiff  In  exe- 
cution that  the  Judgment  had  been  paid  until 
after  the  advertisement  had  been  published 
in  each  of  the  newspapers  of  that  county,  nor 
had  they,  either  of  them,  any  knowledge  of 
tbat  fact  It  was  the  duty  of  the  defendant 
to  notify  the  sheriff  of  Cumberland  county 
of  the  satisfaction  of  the  Judgment  as  soon 
as  that  event  occurred,  and  to  pay  to  him 
such  fees  as  had  accru^  to  him  prior  to  the 
date  of  such  notiflcatlon.  Such  expenses  as 
were  incurred  by  the  sheriff  subsequent  to 
December  2tith  were  due  entirely  to  the  fail- 
ure of  the  defendant  to  notify  either  bim  or 
the  plaintiff  in  execution  of  the  existing  situ- 
ation, and  those  expenses  tbe  defendant 
should  be  compelled  to  pay.  The  rule  to 
sbow  cause  Is  discharged. 


McGBAN  V.  McOBAN. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Aug.  80,  1901.) 

DIVOaCE-DESEHTION— SEPARATION  BY 
CONSENT. 
A  case  of  obstinate  detiertion  is  not  made 
out  against  the  husband  if  it  appears  that  the 
separation  was  not  against  the  will  of  the  wife. 
Van  Syckel,  Garrison.  Fort  Hendrickson,  and 
Vredenburgh,  JJ.,  dissenting. 
(Syllabus  by  the  Court.) 

Appeal  from  court  of  chancery. 

Action  by  Pauline  C.  McUean  against 
James  J.  McGean  for  divorce.  From  a  de- 
cree In  favor  of  defendant  (46  AtL  65Q, 
.plaintiff  appeals.    AiBrmed.     /^^^^[^ 
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Mai7  Phllbrook,  for  appellant. 

OUMMMtE,  J.  The  appellant,  Panllne  C. 
McGean,  filed  her  petition  in  tbe  court  of 
chancery  for  divorce  from  h«:  husband  on 
tbe  ground  of  desertion.  Tbe  case  came  on- 
to be  heard  before  the  vice  chancellor  ex 
parte,  and  his  conclusion  upon  the  proofs 
was  that  tbe  petitioner  bad  failed  to  show 
that  she  was,  at  the  time  of  the  filing  of  her 
petition,  and  had  been  for  two  years  preced- 
ing that  time,  a  bona  fide  resident  of  the 
state  of  New  Jersey.  For  this  reason  he  re- 
fused a  divorce. 

Our  examination  of  tbe  evidence  has  led 
us  to  tbe  conclusion  that  the  question  of  the 
bona  fides  of  the  residence  of  the  petitioner 
is  one  of  considerable  doubt;  but  we  find 
that  she  has  failed  to  establish  the  deser- 
tion of  the  defendant  for  the  statutory  pe- 
riod by  that  quantum  of  proof  which  the 
law  requires,  and  conclude  that,  for  this  rea- 
son, she  was  not.  entitled  to  a  decree  of  a  di- 
vorce. 

It  appears  from  the  testimony  that  the  par- 
ties were  married  secretly  on  the  9th  day  of 
September,  1807,  at  which  time  they  were 
both  residents  of  tbe  city  of  Brooklyn,  N. 
Y.;  that  they  spent  the  night  of  their  wed- 
ding day  together  at  a  hotel  In  that  city; 
that  the  next  day  they  separated  by  mutual 
consent,  the  arrangement  being  that  the  pe- 
titions: should  return  to,  and  remain  with, 
her  mother  until  tbe  month  of  November, 
following;  that  during  that  period  the  hus- 
band should  reside  in  "the  country";  and 
that  when  he  should  receive  bis  share  of  his 
father's  estate  (which  he  expected  would  be 
in  the  month  of  November),  the  appellant 
and  respondent  "would  begin  houselceep- 
Ing."  On  the  1st  day  of  October,  less  than 
three  weeks  after  her  marriage,  and  before 
tbe  agreed-upon  time  for  the  resumption  of 
marital  relations  by  the  parties  had  arrived, 
tbe  petitioner  removed  to  Jersey  City  in  this 
statev  with  the  avowed  purpose  of  acquiring 
such  a  residence  here  as  would  enable  ber 
to  obtain  a  divorce  from  her  husband  on  the 
ground  of  desertion.  On  the  2d  day  of  Oc- 
tober, 1899,  Just  two  years  after  the  re- 
moval of  the  petitioner  to  this  state,  she 
filed  her  petition  in  this  suit.  In  order  to 
be  entitled  to  a  decree,  therefore,  the  bur- 
den was  upon  ber  to  show  that,  between  the 
10th  day  of  September,  1897,  when  she  and 
her  husband  separated  temporarily  by  mu- 
tual consent,  and  the  Ist  day  of  October, 
when  she  bad  made  up  her  mind  to  acquire 
a  residence  in  the  state  of  New  Jersey  for 
the  purpose  of  obtaining  a  divorce  from  her 
husband,  the  latter  willfully  deserted  her, 
and  that  from  that  time  until  tbe  filing  of 
the  bill  the  desertion  was  continuous  and 
obstinate.  Tbe  following  are  the  only  facts 
appearing  in  the  testimony  which  show  tbe 
character  of  the  relations  of  these  parties 
during  tbe  period  mentioned.  On  the  Sat- 
urday night  after  their  wedding  the  defend- 


ant called  upon  the  petitioner  at  her  motlt- 
er's  house.  The  petitioner.  In  her  testimo- 
ny, speaking  of  this  visit,  says:  "We  bad 
playing  and  singiug,  and  everything  wait 
pleasant.  He  stayed  until  about  eleven 
o'clock,  and  said  be  would  call  the  ne\t 
day."  It  further  appears  that  be  did  call 
the  next  day,  but  did  not  see  the  petitioner, 
as  she  sent  word  to  bim  by  ber  sister  that 
sbe  was  too  sick  to  see  bim.  The  case  is 
silent  as  to  what  occurred  or  was  said,  if 
anything,  between  the  defendant  and  the  pe- 
titioner's Bister  on  this  occasion  bearing  up- 
on tlie  question  of  tbe  defendant's  desertion 
6t  his  wife.  It  further  appears  that,  about 
two  weeks  after  making  this  call,  the  de- 
fendant wrote  a  letter  to  the  petitioner, 
which  sbe  received  and  answered.  There  U 
no  other  testimony  in  the  case  upon  tlie  sub- 
ject of  the  relations  of  these  parties  to  one 
another  during  the  time  mentioned.  It  is 
manifest,  therefore,  that  if  there  is  anything 
in  the  proofs  upon  which  the  conclusion  can 
be  based  that  tbe  defendant  willfully  desert- 
ed tbe  petitioner  before  the  Ist  day  of  Octo- 
ber, 1897,  It  must  be  found  in  this  lett«  of 
bis  to'  her.  The  letter,  tbe  petitioner  says. 
she  destroyed,  but  she  testifies  to  its  con- 
tents, portions  of  which,  if  ber  testimony 
was  supported,  would  perhaps  Justify  the 
conclusion  of  a  desertion  at  that  time  l>y  tbe 
husband.  But  what  the  contoits  of  tbe  let- 
ter were,  so  far  as  they  show  an  Intent  on 
the  part  of  tbe  writer  to  desert  his  wife, 
rests  upon  tbe  testimony  of  the  petitioner 
alone,  and  it  is  entirely  settled  in  this  state 
that  a  divorce  will  not  be  granted  upon  the 
unsupported  testimony  of  tbe  petitioner  as 
to  tbe  fact  of  tbe  desertion.  Tate  v.  Tate. 
26  N.  J.  Eq.  55;  Pullen  v.  Pullen,  29  N.  J. 
Eq.  541;  Sandford  v.  Sandford,  32  N.  JT.  Eq. 
420;  McSbane  v.  McShane,  45  N.  J.  Eq.  Sil. 
19  Atl.  465;  CosOll  v.  CosOU,  47  N.  J.  Eq. 
346,  21  Atl.  33. 

The  petitioner's  motlier  was  examined  as 
a  witness  in  the  case,  and  testified  as  to 
some  parts  of  the  contents  of  the  letter, 
which  sbe  said  that  she  bad  read.  Those 
portions,  however,  show  no  Intent  of  tbe 
husband  to  desert  his  wife. 

It  is  Insisted  on  behalf  of  tbe  petitioner 
that  the  conduct  of  tbe  defendant  subse- 
quent to  October  1,  1807,  shows  that  he  had 
no  intention  of  ever  resuming  marital  rela- 
tions with  bis  wife.  Conceding  this  to  be 
so  (although  I  am  unable  to  discover  satis- 
factory proof  of  it  in  the  testimony),  it  can- 
not benefit  the  petitioner.  Her  conduct  in 
removing  to  this  state  on  that  day,  with  the 
avowed  object  of  acquiring  a  residence  here 
for  the  purpose  of  obtaining  a  divorce  from 
her  husband  at  tbe  expiration  of  two  years, 
and  her  steadfast  holding  to  that  purpose  up 
to  tbe  fiUng  of  her  petition  In  this  case,  Aem- 
onstrate  that  tbe  separntlon  was  not 
ngalust  her  will,  and,  consequently,  that  tbe 
desertion  was  not  an  obstinate  one,  within 
tbe   meaning   of   the   s^tute.     Hoores    t. 
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Moores,  16  N.  J.  Bq.  275;  Newing  v.  Newing, 
45  N.  J.  Kq.  408,  18  AU.  1(S6;  Hall  t.  HaU 
(N.  J.  Err.  &  .\pp.)  40  AO.  866.  The  decree 
should  be  afUriued. 

VAN  SYCKBL.  GAKRISOX,  FOKT,  HEX- 
DUICKSON,  and  VKEDENBUBGH,  JJ.,  dis- 
sent. 


SCHWAI<BER  T.  EHMAX  et  al. 
(Court  of  Chancei-y  of  New  Jersey.     Ang.  2, 

1901.) 
GI FTS— FRAUD  —  UNDUE      INFLUENCE  —  RELA- 
TION PAR  AMOUR-EQUITY-^URISDICTION. 

1.  A  gift  in  fraud  of  a  pursuioe  creditor  is 
good  as  between  the  donor  and  the  donee. 

2.  Such  a  fraudulent  gift  is  good  against  the 
aciiiiiuistrator  of  a  deceased  donor,  except  to 
th<>  extent  necessary  to  pay  the  debts  of  the  de- 
cedent. 

3.  A  relation  par  amour  carries  no  presump- 
tion of  the  exertion  of  an  nndue  influence  b; 
the  mistress.  It  does  call  for  suspicious  scru- 
tiny of  the  conduct  of  the  parties,  m  ascertain- 
ing whether  the  challenged  act  of  the  man  was 
induced  to  be  done  by  an  undue  interference 
\\-ith  his  free  action. 

4.  The  court  of  chancery  has  no  jurisdiction 
to  p.nss  upon  a  legal  demand  for  unliquidated 
damages. 

(Syllabus  by  the  Oourt.) 

Action  by  Minna  Schwalber  against  Re- 
$;inn  Bhman  and  ber  husband  to  establish  a 
rcsultiug  trust    Judgment  for  defendants. 

The  complainant  Is  the  wife  of  Obarles  J. 
Schwalber,  deceased.  She  flies  her  bill  of 
complaint  as  his  admiuistratrlx  against  the 
defendant  Reglna  Ehman,  alleging  that  the 
latter  was  the  paramour  of  the  decedent  In 
bis  lifetime  and  at  the  time  of  bis  death; 
tbat  the  decedent  advanced  the  purchase 
money  of  a  house  at  RlTerside,  N.  J.,  for  one 
.Tohn  Brand,  and  because  of  the  undue  influ- 
ence of  Reglna,  and  to  conceal  his  property 
from  his  wife,  who  was  proceeding  for  ali- 
mony, he  took  a  mortgage  for  $550  on  the 
bouse  and  lot  of  Brand,  but  himself  retain- 
ed the  custody  and  possession  of  It  till  hJs 
death.  The  complainant  Insists  that,  the 
mortgage  having  been  made  to  secure  mon- 
eys advanced  by  the  decedent,  the  making 
of  it  to  Reglna  created  a  resulting  trust  in 
favor  of  the  decedent,  and  Reglna  held  the 
name  only  as  his  agent  and  trustee.  The 
complainant  further  charges  that  after  the 
deeeilent's  death,  Reglna  took  possession  of 
tlte  bond  and  mortgage,  and  by  surrendering 
tliem  obtained  a  conveyance  of  the  mort- 
gaged premises  to  be  made  to  herself;  that 
by  nndue  influence  Reglna  Induced  the  de- 
ce<lent  to  take  a  mortgage  in  her  name  for 
$185  for  moneys  loaned  by  him  to  one  Jo- 
seph Voghte;  that  the  decedent  held  this 
lx>nd  and  mortgage  up  to  and  at  the  time  of 
bis  death,  but  after  that  Reglna  took  posses- 
sion of  it,  and  has  since  received  the  interest 
on  It.  The  complainant  also  charges  that 
Kegina.  who  was  living  with  the  decedent  at 
Klverslde  at  the  time  of  his  death,  removed 


and  appropriated  to  her  own  use  a  large 
quantity  of  decedent's  bouse  furniture  and 
other  i>er8onaI  property,  a  detailed  inventory 
of  which  is  set  forth  In  the  bill,  to  the  value 
of  at  leost  $2,000.  Reglna  has  since  mar- 
ried one  Christopher  Ehman,  who  is  made  a 
defendant  for  that  reason.  The  complain- 
ant charges  that  after  the  decedent's  death 
Reglna  offered  for  probate  In  Philadelphia  a 
paper  purporting  to  be  his  will,  which  the 
register  refused  to  admit  to  probate,  because 
it  was  procured  by  the  undue  Influence  and 
fraud  of  Reglna,  and  that  on  appeal  to  the 
court  of  common  pleas  It  affirmed  the  reg- 
ister's decree.  The  prayer  of  the  bill  is  for 
discovery,  by  answer  to  specific  Interroga- 
tories set  forth  in  the  bill,  and  for  a  decree 
for  a  conveyance  to  complainant  of  the 
house  and  lot,  title  to  which  was  obtained 
by  Reglna  by  surrender  of  the  Brand  mort- 
gage, or  that  the  property  may  be  charged 
with  the  $550  and  interest  in  favor  of  the 
complainant,  and  be  sold  to  satisfy  that 
sum;  that  Reglna  may  assign  the  Voghte 
mortgage  to  the  complainant,  and  pay  such 
of  the  interest  on  that  mortgage  as  she  has 
collected,  and  may  account  for  moneys, 
goods,  and  personal  property  taken  by  her 
from  decedent's  premises  since  his  death, 
and  for  other  relief.  The  defendant  denies 
that  she  was  Scbwalber's  paramour,  and 
tbat  she  exercised  any  undue  influence  over 
blm.  She  admits  tbat  she  tendered  a  paper 
purporting  to  be  his  last  will  for  probate, 
and  says  tbat  it  was  in  fact  his  last  will. 
She  admits  it  was  refused  probate  by  the 
register,  and  that  on  appeal  bis  decision  was 
affirmed,  but  she  says  the  affirming  decree 
was  rendered  by  her  consent,  and  upon  an 
agreement  between  the  complainant  and  her- 
self that  she  should  be  paid  $3,000  out  of 
Scbwalber's  estate,  which  she  avers  was  a 
full  settlement  of  all  claims  of  Scbwalber's 
estate  against  her.  She  deides  the  com- 
plainant's charges  as  to  the  Brand  mort- 
gage, and  avers  that  the  money  secured  by 
that  mortgage  was  h«  own  money,— a  por- 
tion of  her  earnings,— and  that  the  bond  and 
mortgage  were  hers,  and  always  remained 
in  her  custody,  as  her  own,  and  not  as  trus- 
tee for  Schwalber.  She  admits  that  it  was 
surrendered  in  consideration  of  the  convey- 
ance of  the  mortgaged  premises  to  herself, 
but  Insists  that  the  mortgage  was  held  by 
her,  and  the  house  and  lot  conveyed  to  her, 
as  tier  sole  property,  owned  by  her  in  her 
own  right,  and  not  as  trustee  for  Schwalber. 
She  denies  that  she  by  undue  influence  ob- 
tained Schwalber  to  take  in  her  name  the 
Voghte  mortgage  for  $136  for  moneys  loaned 
by  him,  and  that  Schwoiber  held  It  up  to  the 
time  of  his  death,  and  that  she  took  it  after 
Scbwalber's  death.  On  the  contrary,  she 
says  those  mortgage  moneys  were  her  own, 
the  mortgage  was  rightfully  made  to  her  to 
secure  them,  and  she  held  and  possessed  it 
as  her  own  property  from  the  time  when  it 
was  given,  while  Schwalber  was  alive,  and 
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tbat  she  has  since  collected  it.    She  admits 

that  Scbwalber's  house  at  the  time  of  his 
death  was  well  supplied  with  household 
goods,  but  she  denies  tliat  all  of  those  goods 
belonged  to  Scliwalber,  and  alleges  that  a 
large  part  of  them  belonged  to  herself.  She 
admits  that  during  the  three  months  after 
Schwalber's  death,  while  the  wlU  contest 
was  pending,  she  was  in  possession  of  the 
boase,  but  she  denies  that  she  removed  any 
of  Schwalber's  goods,  and  also  that  she  took 
any  of  bis  money  or  securities. 

C.  £.  Hendrickson,  for  complainant.  Gil- 
bert &  Atkinson,  for  defendants. 

GREY,  V.  C.  (after  stating  the  facts).  The 
complainant  is  the  adminlstiatrix  of  Charles 
Schwalber,  deceased.  She  files  her  bill  as 
admlni8rtratrl:x  against  the  defendant  for  re- 
lief as  to  three  separate  Incidents— First,  that 
the  Brand  mortgage  may  be  reinstated  in  fa- 
vor of  the  complainant,  or  that  the  defend- 
ant may  be  decreed  to  convey  to  complain- 
ant the  house  and  lot  obtained  by  its  sur- 
render; second,  that  the  defendant  may  as- 
sign the  Voghte  mortgage  to  the  complain- 
ant, and  pay  the  interest  she  has  collected 
thereon;  and,  third,  that  she  may  account 
for  personal  property  which  the  complainant 
insists  she  removed  from  Schwalber's  house 
after  bis  death. 

There  is  no  proof  that  in  any  sufficient 
way  supports  the  charge  that  the  Voghte 
mortgage  money  belonged  to  the  decedent, 
Schwalber.  The  complainant's  counsel  him- 
self conceded  his  failure  on  this  branch  of 
the  case,  and  on  the  argument  frankly  aban- 
doned the  claim  to  the  Voghte  mortgage. 

The  complainant's  attack  upon  the  defend- 
ant's holding  of  the  Brand  mortgage^  and 
the  lot  which  she  purchased  by  its  use,  is 
pressed  with  vigor  upon  two  grounds— First, 
that  Schwalber  put  bis  money  into  the  Brand 
mortgage  In  the  name  of  the  defendant  as 
mortgagee  In  order  to  prevent  his  wife  from 
collecting  her  alimony  from  him;  second, 
that  Schwalber  was  living  paramour  'with 
the  defendant,  who,  by  the  execution  of  an 
undue  influence,  induced  him  to  put  $550  of 
his  own  money  in  her  name  as  mortgagee; 
that  he  did  not  give  her  the  mortgage  in  his 
lifetime,  but  that  after  his  death  she  took 
it  from  among  his  papers. 

The  first  ground  of  attack,  alleging  that 
Schwalt>er  had  put  his  money  in  the  mort- 
gage in  the  defendant's  name  as  mortgagee 
in  order  to  prevent  Mrs.  Schwalber  from  col- 
lecting her  alimony,  is  not  only  unsustalned 
by  the  proofs,  but,  as  matter  of  law,  must  be 
held  to  be  Inetfectual.  It  is  perfectly  well 
settled  that  a  fraudulent  transfer,  Intended 
to  hinder  the  payment  of  debts.  Is  binding 
upon  the  debtor  who  in  fraud  of  his  cred- 
itors makes  the  transfer.  Marlatt  v.  War- 
wick (Court  of  Appeals)  19  N.  J.  Eq.  430. 
The  complainant  files  her  bill  as  administra- 
tor oC  Schwalber,  setting  up  his  supposed 


fraud.  As  an  administrator  takes  only  the 
property  whereof  the  decedent  died  pos- 
sessed, his  fraudulent  transfer  in  his  lifetime 
is  good  as  against  bis  administrator,  mileaa 
it  be  alleged  and  proven  that  there  is  not 
enough  estate  of  the  decedent  to  pay  his 
debts.  In  that  case  an  administrator,  as* 
sorting  the  rights  of  the  decedent's  creditors, 
may,  to  the  extent  necessary  to  pay  them, 
recover  the  fraudulently  disposed  of  assets. 
There  can  be  no  such  recovery  for  the  ben- 
efit of  distributees,  who  are  mere  volunteers. 
Neither  the  bill  nor  the  evidence  In  this  case 
exhibits  the  necessary  conditions  tor  sach  a 
recovery. 

The  second  ground— that  Schwalber  was 
Induced  to  put  the  Brand  mortgage  In  de- 
fendant's name  by  undue  iufluence— is  baaed 
upon  the  fact  that  Schwalber  lived  para- 
mour with  the  defendant  That  the  defend- 
ant did  so  live  with  Schwalber  la  folly 
proven.  The  complainant  assumes  that  this 
fact  is  presumptive  evidence  of  the  exertion 
by  the  defendant  of  an  undue  influence  over 
him  In  the  obtaining  of  the  Brand  mortgage. 
But  this  Is  not  the  law.  Such  an  Immoral 
relation,  however  reprehensible  It  may  be. 
carries  no  presumption  of  the  exertion  of  an 
undue  Influence  overcoming  the  will  of  the 
decedent  It  does  call  for  and  Justify  a 
close  and  suspicious  scrutiny  of  the  acts  of 
the  parties,  in  making  the  Inquiry  whether 
tlie  challenged  act  was  done  by  the  free 
choice  of  tlie  decedent  Arnault  v.  Amanlt 
.52  X.  J.  Eq.  805,  81  Atl.  606,  and  the  cases 
there  cited.  No  proof  is  directed  to  the 
showing  of  any  Influence,  undue  or  other- 
wise, exerted  for  the  purpose  of  Inducing 
Schwalber  to  put  his  money  In  the  Brand 
mortgage  In  the  name  of  defendant  The 
Indications  of  the  evidence  convey  the  im- 
pression that  Schwalber  was  a  man  not  eas- 
ily turned  from  his  own  Individual  purposes. 
The  testimony  directed  to  this  phase  of  the 
cose  was  of  the  most  general  character,  and 
does  not  establish  the  complainant's  daim, 
even  If  it  be  assumed  that  the  money  loaned 
In  the  Brand  mortgage  belonged  in  fact  to 
Schwalber.  All  the  lines  of  attack  upon  the 
bona  fides  of  the  defendant's  holding  and 
use  of  the  Brand  mortgage  are  dependent 
npon  the  basic  fact  which  the  complainant 
asserts  and  undertakes  to  prove,  namely. 
that  the  money  put  Into  that  mortgage  be- 
longed in  truth  to  Schwalber.  The  proofs 
show  that  Schwalber,  for  some  years  before 
the  mortgage  was  made,  had  beat  separated 
from  his  wife,  that  she  was  suing  blm  for 
allmomy,  and  that  he  lived  paramour  with 
the  defendant  They  also  show  that  Schwal- 
ber WHS  a  man  of  cwislderable  force,  that  he 
was  treasurer  of  sevei-al  associations,  and. 
Judging  from  the  sidelights  cast  by  the 
statements  of  the  witnesses,  vraa  in  no  sense 
an  easily  controlled  weakling,  however  dis 
reputable  his  conduct  may  have  been.  For 
a  lo<ng  time  before  the  making  of  the  Brand 
mortgage,  the  defendant  had  been  employed 
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y  Schwalber  as  a  serrant  at  $5  per  week, 
riiere  Is  proof  Uiat  most  of  ber  wages  was 
^ft  In  Schwalber's  bands.  Tbe  first  step 
owards  the  creation  of  the  mortgage  was 
be  applieatiou  of  Mrs.  Brand,  tbe  wife  of 
tie  mortgagor,  to  tb«  defendant,  requesting 
ler  to  loan  tbe  amount  of  tbe  mortgage, 
bortly  after  this  application  tbe  loan  was 
lade;  tbe  defendant's  name  appearing  as 
loitgageei.  Scbwalber  must  bare  been  con- 
ulted  by  tbe  defendant;  for  be  told  tbe 
ei-iveaer  tbat  be  bad  advised  tbe  defendant 
3  help  Brand.  Scbwalber  also  directed  tbe 
usiness  attending  upon  the  execution  of  tbe 
lortgage  and  tbe  delivery  of  tbe  money  to 
lie  mortgagor.  He  instructed  the  scrivener 
ow  to  draw  tbe  mortgage  which  named  tbe 
efendant  as  mortgagee,  telling  bim  tbat  tbe 
efendant  bad  some  money  in  bank,  and 
bat  be  (Scbwalber)  bad  requested  ber  to 
elp  Brand  (tbe  mortgagor).  Tbe  latter  tes- 
ifics  tbat  be  paid  the  Interest  on  tbe  mort- 
age sometimes  to  Scbwalber,  and  some- 
imes  to  tbe  defendant.  Mrs.  Brand  testl- 
es  that  Scbwalber  told  ber  tbat  the  mort- 
age money  belonged  to  tbe  defendant 
cliwallier  is  shown  to  have  made  several 
tber  statements.  In  tbe  nature  of  admis- 
lons,  to  tbe  same  effect.  Tbe  mortgage  It- 
elf  was,  by  bis  express  direction,  made  in 
be  defendant's  name  as  mortgagee.  Tbe  de- 
endant  swears  sbe  loaned  tbe  money  to 
(rnnd,  and  tbat  It  was  ber  own  nioney. 
'aking  all  tbe  proofs  Into  consideration, 
bough  tbey  are  somewhat  contradictory,  tbe 
relgbt  of  tbe  evidence  leads  to  tbe  belief 
bat  tbe  mortgage  money  loaned  to  Brand 
id  in  fact  belong  to  the  defendant,  though 
t  tbe  time  of  tbe  making  of  tbe  loan  tbe 
asb  was  delivered  to  tbe  mortgagm:  by 
chwalber;  it  was  so  delivered  by  bim  for 
be  defendant.  This  view  necessarily  re- 
ntes tbe  claim  that  tbe  Brand  mortgage 
ransactlon  operated  to  create  a  resulting 
rust  in  favor  of  Scbwalber  in  tbat  mortgage, 
'here  cannot  have  been  either  a  taking  of 
36  mortgage  In  fraud  of  Schwalber's  cred- 
:ors,  or  undue  Influence  in  obtaining  it,  or 

wrongful  seizure  of  It  after  Schwalber's 
eath,  when  tbe  mortgage  money  Is  found 
>  have  belonged  to  tbe  mortgagee  named  in 
:,  who  is  accused  of  these  various  misdoings 
1  obtaining  it  The  evidence  offered  in  sui>- 
ort  of  these  charges  is  largely  inferential, 
nd  does  not  carry  euough  weight  to  over- 
ome  tbe  more  direct  proof  offered  In  sup- 
ort  of  the  bona  flde  ownership  of  tbe  mort- 
age by  tbe  defendant 

Tbe  remaining  question  Is  the  claim  of  tbe 
oraplnlnant  for  an  accoimting,  based  upon 
lie  allegation  tbat  after  Schwalber's  death 
be  defendant  removed  a  large  quantity  of 
ousebold  goods  and  other  personal  property, 
nd  appropriated  It  to  her  own  use.  After 
jsue  joined  by  way  of  answer,  denying  this 
barge,  and  after  the  cause  bad  come  to 
earing,  but  before  the  opening  of  the  testi- 
lony,  tbe  defendant  asked  leave  to  amend 


ber  answer,  so  tbat  sbe  might  have  tbe  ben^ 
efit  of  a  demurrer  to  this  claim.  Tbe  re- 
quest was  refused,  for  tbe  reason  tbat  ttie 
cause  being  then  about  to  be  beard,  tbe  vice 
chnncellcH-  was  of  opinion  tbat  the  complain- 
ant was  entitled  to  a  bearing  on  tbe  issues 
joined  on  the  matters  of  fact,  so  that  if  a 
case  which  could  be  entertained  In  this  court 
were  disclosed,  sbe  might  by  amendment  of 
ber  bill,  If  need  be,  have  an  opportunity  ti> 
show  ber  right  to  a  decree.  After  tbe  tes- 
timony was  in,  tbe  defendant's  counsel,  a» 
part  of  his  argument  In  the  cause,  again 
Insisted  that  conceding  for  the  argument's 
sake  that  the  goods,  etc.,  were  wrongfully 
taken  by  tbe  defendant  still  there  Is  no  rea^- 
edy  In  this  court  because  it  has  no  jurisdic- 
tion to  decree  an  accounting  for  the  unliqui- 
dated damages  recoverable  for  such  a  tak- 
ing of  personal  property.'  Tbe  whole  claim 
touching  the  alleged  taking  of  household 
goods  and  other  personal  property  sounds  in 
damages,  whether  considered  as  a  tort  or  as 
a  suit  on  contract  to  recover  value.  There 
Is  no  inretense  that  there  was  any  contract 
or  agreement  fixing  the  price  or  value  of  the 
things  taken.  Tbe  recovery  must  be  upon 
the  same  basis  as  In  an  action  of  trover  and 
conversion,  in  damages  tar  such  sum  as  will 
compensate  the  complainant  for  the  loss  of 
ber  property.  Such  an  action  could  undoubt- 
edly have  been  brought  for  such  an  Injury 
as  tbe  complainant  exhibits  In  her  bill.  This 
Is  necessarily  an  unliquidated  sum.  It  baa 
been  declared  by  the  court  of  appeals  tbat 
this  court  has  no  jurisdiction  to  pass  upon 
a  purely  legal  demand  for  unliquidated  dam- 
ages. Alpaugh  v.  Wood,  45  N.  J.  Eq.  157, 
16  Atl.  676.  In  tbat  case  tbe  question  of  ju- 
risdiction was  first  raised  In  the  court  of 
appeals  after  decree  In  this  court  upon  a 
matter  of  accounting;  tbe  appellants  insist- 
ing tbat  they  bad  a  right  to  a  jury  trial  to 
settle  the  controversy.  Tbe  court  of  appeals 
declared  tbat  "in  this  contention  tbe  appel- 
lants are  clearly  In  the  right"  The  defend- 
ant In  this  cause  may  therefore  rightfully 
challenge  tbe  power  of  this  court  to  take  f  u»- 
ther  cognizance  of  that  phase  of  this  caw 
which  aslcs  an  accounting  for  the  allegaA 
wrongful  taking  of  the  decedent's  bouseb(dd 
goads,  etc.,  by  the  defendant.  The  ranedy 
for  such  wrongs  lies  In  tbe  law  courts. 
'There  should  be  a  decree  dismissing  the  com- 
plabiant's  bill,  with  costs. 


liA-WBON  V.  DUNN  et  al. 

(Court  of  Chancery  of  New  Jersey.    July  80, 

1901.) 

JTJDOMENT    AGAINST    PARTNERSHIP— RECBITr 
BR— POWERS— ASSETS— DISTRIBUTION- 
FIRM   NOTES— INDORSBR. 

1.  A  judgment  entered  against  a  firm  fos 
which  a  receiver  has  been  appointed,  in  an  ac- 
tion in  which  such  reoeiver  was  not  a  parly, 
has  no  force  against  bim. 

2.  Assets  of  a  firm  in  the  hands  of  a  reeeivar 
can  be  rexched  only  by  permission  of  the  court 
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3.  The  receiTer  appointed    for   an   insolvent 
m,  who  was  not  made  a  party  to  an  action 
_tinHt  sach  firm,  can  contest  the  right  and  the 
amount  of  the  debt  of  the  judgment  creditor. 

4. 1'etitioner's  decedent,  who  was  an  indorser 
«■  certain  notes  of  a  firm,  on  discovering  its 
asolvencj,  arranged  for  a  loan  to  tali:e  up  the 
antes;  one  partner  giving  his  note,  secured  by 
«aiinteral  of  the  decedent,  the  note  being  dis- 
puted wholly  on  the  faith  of  such  collatei-al. 
Iifiiii:  understood  that  such  partner  would 
and  that  the  decedent  would,  liquidate 
the  debt  It  was  also  arranged  that  the  part- 
aer  should  prove  the  notes  as  claims  against 
tte  firm's  estate,  held-,  that  the  petitioner  was 
imtitled  to  participate  in  the  distribution  of 
nmds  in  the  hands  of  the  receiver  of  the  firm 
*■  the  extent  of  the  credit  created  by  the  de- 
«e4cnt'8  name  and  collateral,  since  he  waB  an 
tedorser  who  had  paid  his  principal's  debt. 

Petition  of  John  J.  Thompson,  adminlstra- 
ftar  oC  Joseph  B.  Thompson,  for  leave  to  pre- 
:  a  claim  to  the  receiver  appointed  for  the 
of  Thomas  Dunn  and  Charles  Lawson, 
pailiii  III,  and  to  participate  in  the  dlstribu- 
;  of  funds  In  the  receiver's  hands.     Grant- 


I.  O.  Acton,  for  petitioner.    Charles  Me- 
cnin,  for  respondents. 

BEED,  V.  C.  The  judgment  entered 
aigainst  the  firm  by  the  petitioners  lias  no 
tecce  against  the  receiver,  he  not  having  been 
^ade  a  party  to  the  suit  The  assets  In  his 
feands  can  be  reachekl  only  by  permission  of 
the  court  The  receiver  Is  in  a  position  to 
contest  the  right  of,  and  the  amount  of  the 
4tebt  of,  the  Judgment  creditor.  Buckingham 
«.  Ludlum,  37  N.  J.  Eq.  137-147.  When  this 
MB  was  filed  and  the  receiver  appointed,  Jo- 
wifh  B.  Thompson  was  an  indorser  upon 
ttar  notes  drawn  by  Dunn  &  Co.  and  dis- 
counted for  their  benefit  at  the  Salem  Na- 
tiimal  Banking  Company.  These  notes  were: 
Oae  dated  October  5,  1S96,  for  $2,000;  one 
^mtfed  October  15,  1806,  for  $300;  one  dated 
Iforember  2,  1S9G,  for  $350;  and  another 
4tated  November  80,  1806,  for  $2,000.  All 
payable  90  days  from  date.  Three  of 
I  notes  were  taken  out  of  bank  on  March 
t,  1897,  by  a  draft  on  the  Corn  Exchange 
ITational  Bank  of  Philadelphia,  drawn  by 
&e  City  National  Bonk  of  Salem  in  favor 
«<  the  Salem  National  Bank  for  the  sum  of 
^432.44.  This  sum  was  made  up  of* the 
two  notes  for  $2,000  each  and  the  $350  note, 
with  interest  The  credit  for  which  the  City 
Xatlonal  Bank  drew  Its  draft  was  created 
I9  the  discounting  by  that  bank  of  a  note 
^ade  by  Charles  S.  Lawson  to  the  order  of 
Joseph  B.  Thompson  and  Indorsed  by  Thomp- 
son. The  loan  from  the  City  National  Bank 
was  negotiated  by  Thompson.  He  discov- 
ered that  the  makers  of  the  notes  In  the 
Salem  National  Bank  were  insolvent,  and 
that  he  would  have  to  take  care  of  that  pa- 
IMT.  He  called  upon  Mr.  Hilliard,  the  presi- 
dent of  the  City  National  Bank,  for  the  pur- 
of  negotiating  a  loan  from  that  bank, 
be  used  in  taking  up  the  dishonored  pa- 

r.    It  was  finally  arranged  that  the  loan 


of  $4,432.44  should  be  made  npon  a  not;  ■ 
already  set  forth,  accompanied  by  collateniil 
Mr.  Thompson  put  up  as  security  25  shirci 
of  the  stock  of  the  Salem  National  Banliid 
Company,  worth  $2,700.  He  also  put  vf  u 
assignment  of  one  mortgage,  and  made  11 
mortgage  upon  his  own  farm,  and  also  gitt 
a  deed  which  Charles  8.  Lawson  had  luit 
to  him,  as  collateral  security  for  the  per- 
ments  of  the  notes.  All  the  collateral  secsr; 
ty  was  put  up  by  Thompson.  Tbe  cashier  cf 
the  bank  says  that  the  note  'was  dlscocntK 
entirely  upon  tbe  faith  of  the  collaterali.  1: 
was  understood  that  Lawson  would  not  s;: 
Thompson  would,  liquidate  tbe  debt,  for  U'- 
son  had  deeded  to  Thompson  all  his  avail:':' 
property,  which  property  was  a  part  of  * 
collateral  which  Thompson  assigned  to  -• 
bank  by  an  Instrument  drawn  by  the  pru- 
dent of  the  bank.  The  arrangenomt  testi- 
to— that  Lawson  should  prove  tbe  notes  i> 
claims  against  the  estate  of  the  firm— vt- 
manifestly  an  arrangement  that  LaT>: 
should  make  such  proof  for  tbe  benefit  <t 
Thompson.  Tbe  old  gentleman  did  not  ::- 
prehend  the  technical  question  which  Is.- 
been  since  raised.  In  my  Judgment  it  J 
manifest,  whatever  tbe  form  of  tbe  ors 
presented  to  the  City  Bank  for  discount  ttv 
the  principal  debtor  was  Thompson,  and  tir. 
the  loan  was  made  npon  tbe  credit  of  t.' 
name  and  his  collateral,  and  made  tot  '1; 
purpose  of  paying  the  dishonored  paper.  TL 
application  of  the  credit  so  created  wa*  : 
payment  by  Thompson.  Therefore,  he,  as  s: 
Indorser,  who  has  paid  his  principal's  dr^'. 
is  entitled  to  recover  from  his  principals  tlu: 
part  of  the  debt  so  paid  for  wblch  be  has  z  >: 
already  been  paid  by  the  sale  of  the  Lsth: 
property.  To  this  extent  the  petitioner  H 
entitled  to  participate. 


BORDEN  et  al.  ▼.  HUTCHINSON  et  al. 

(Court  of  Chancery  of  New  Jersey.     An?.  1 
1901.) 

JUDGMENTS— LIEN  —  ESTOPPEL,  —  INJCNCri:> 
—PROOF— RECORD— CONSTRUCTIVE   NO- 
TICE—PRINCIPAL AND  AGENT. 

L  When  the  plaintiff  in  a  judgment  condc-b 
an  auction  sale  of  a  farm,  and  assares  bidic.'s 
that  the  liens  on  the  iH-operty  about  to  m 
sold  consist  of  a  mortgage  for  a  certain  sz:- 
and  interest  and  makes  no  mention  of  ti- 
jndgment  he  holds,  which  is  a  lien  apon  an  c  - 
divided  interest  in  the  property,  the  piaictl  - 
executors  are  estopped,  and  will  be  enj'''.:  - 
from  enforcing  the  judgment  against  the  i  ■ 
ispps  of  a  purchaser,  who  bought  at  the  au<- 
sale  under  the  tielief,  thus  induced,  that  t:i-.'- 
were  no  other  liens  on  the  farm  than  the  in>.'.- 
gage. 

2.  The  complainant  in  order  to  have  the  1>>^ 
efit  of  the  estoppel,  is  not  called  upon  to  pron 
that  the  property  bought  is  not  worth  the  p-:- 
chase  price  and  the  amount  due  on  the  jlo^ 
ment  added  to  it.  He  is  entitled  to  the  bez^' 
of  his  purchase  dear  of  the  lien  of  the  jndr 
ment,  which  was,  in  substance,  the  assimiia 
given  him  by  the  plaintiff  at  the  sale.  The  pu- 
ty  making  uie  representation  whicb.  induced  t^ 
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ale  may  not  thereafter,  by  hia  acts,  make  that 
opresentation  false. 

3.  The  prior  record  of  the  judgment  is  con- 
tructive  notice  to  subsequent  purchasers,  but 
I  will  not  avail  against  the  actual  notice  given 
>y  the  announcements  of  the  plaiutiS  to  bid- 
ors.  inviting  them  to  purchase  upon  a  state- 
iieiit  of  the  lien  on  the  pi-operty  about  to  be 
old,  which  excluded  the  idea  that  there  was 
.ny  judgment  lien. 

4.  The  estoppel  will  not  be  prevented  by  the 
act  that  the  plaintiff  in  the  judgment  acted  in 
aakiug  the  sale  as  agent  for  owuera  who  did 
lOt  Ivuow  there  was  any  judgment.  Be  was 
:ot  their  agent  to  conceal  his  judgment.  In 
hnt  element  of  the  case  he  acted  for  himself. 

(Syllabus  by  the  Court.) 

Bill  by  Walter  B.  Borden  and  others,  as 
xecutors,  etc.,  of  Anthony  Bullock,  deceas- 
d,  against  John  P.  Hutchinson  and  others, 
s  executors,  etc.,  of  Mahlon  Hutchinson, 
lei'cased,  for  an  injunction  restraining  de- 
emliiuts  from  enforcing  a  Judgment  against 
ilaintiffs'  property.    Injunction  granted. 

On  May  25,  18TO,  Charles  HoUoway  and 
■thers  were  the  owners  of  an  equal  undivld- 
d  ei.xth  part  of  a  farm  consisting  of  153.21 
cres  of  land  In  Chesterfield  townslilp,  Bur- 
ington  county.  Charles  had  given  a  bond 
vltb  warrant  of  attorney  to  confess  Judg- 
aent  In  the  sum  of  $1,387,  which  had  been 
ssigned  to  Mahlon  Hutchinson,  the  testator, 
vbo  is  represented  In  this  cause  by  John  P. 
lutcbinson,  executor,  etc.,  defendant  On 
be  day  named  Hutchinson  entered  Judgment 
ID  the  bond  and  warrant  of  attorney  in  thr 
lupremu  court  of  this  state  against  Charles 
loUoway.  who  knew  nothing  of  the  Judg- 
ocnt.  but  who  paid  -various  sums  of  money 

0  Hutchinson  on  account  of  the  debt  on  the 
tond;  the  last  payment  being  made  to  his 
ixecutors  in  1897.  at  which  time  Charles  had 
'educed  the  amount  of  the  principal  of  the 
lebt  to  $500.  The  receipts  of  these  payments 
vere  Indorsed  on  the  bond,  aud  indicate  that 
be  payments  were  received  as  paid  on  it, 
ind  not  on  the  Judgment  In  September,  1883, 
lutehiuson  was  employed  by  Holloway  to 
tie  a  bill  in  this  court  In  partition  for  the 
livislon  or  sale  of  the  farm.  Hutchinson 
lied  the  bill  as  solicitor  for  Charles,  but  In 
Irnwing  it  made  no  reference  to  the  Judg- 
nent  which  he  himself  held  against  Charles' 
>De-stxtb  interest  in  the  farm.  Under  these 
troceedings  the  farm  was  sold  in  1884.  and 
Miight  In  by  three  of  the  Holloway  heirs,— 
vbarles,  Abner,  and  James;  each  of  the  pur- 
'basers  thus  becoming  the  owner  of  an  un- 
llvlded  one-third  part.     Abner  Holloway  is 

1  Tvltness  in  this  cause,  and  testifies  that  the 
>urchase  under  the  partition  sale  by  himself 
tnd  two  brothers  was  made  under  the  advice 
if  Mahlon  Hutchinson,  the  plaintiff  in  the 
udfcnient  and  his  assurance  that  he  would 
obtain  a  loan  to  be  made  on  the  farm  for 
I  sufficient  sum  to  pay  off  the  interests  of 
Jie  other  heirs.  Mr.  Hutchinson  secured 
bis  loan  from  Charlotte  Newbold,  one  of 
lis  clients,  to  the  amount  of  $4,700,  and  the 
noney  was  used  to  satisfy  the  intereete  of 
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the  heirs  other  than  the  purchasers.  Mrs. 
Newbold  died,  and  Mr.  Hutchinson  was  ad- 
ministrator of  her  estate.  In  the  distribution 
of  It  he  assigned  the  mortgage  In  question  to 
Elizabeth  Longstreet  one  of  Mrs.  Newbold's 
next  of  kin.  In  1892  the  three  HoUovrays 
who  had  purchased  the  farm  determined  to 
sell  It  at  public  sale.  They  employed  Mr. 
Hutchinson  to  conduct  the  sale.  At  his  sug. 
gestion  a  memorandum  agreement  for  the  sale 
was  signed  by  the  three  owners,  and  giv«i 
to  him.  He  advertised  the  property  for  sale, 
fixing  the  date,  etc.  The  advertisement 
was  signed,  "Mahlon  Hutchinson,  Agent  for 
the  Owners."  The  sale  was  by  public  auc- 
tion, and  was  i>ersonally  conducted  by  Mr. 
Hutchinson.  Just  before  It  was  opened,  Ab- 
ner Holloway,  one  of  the  parties  for  whom 
Mr.  Hutchinson  acted,  had  a  conversation 
with  him,  and  told  blm  that  be  hoped  the 
property  would  bring  a  sufficient  price  to  pay 
its  indebtedness.  Mr.  Hutchinson  said,  "It 
will  do  that,"  and  then  figured  cm  a  piece  of 
paper  to  show  that  $31  per  acre  would  cover 
the  Indebtedness.  That  amount  was  suf- 
ficient to  cover  what  was  owing  on  the  mort- 
gage debt.  Interest,  and  expenses  of  the 
sale,  but  was  not  enough  to  cover  the  Indebt- 
edness against  the  farm  If  Mr.  Hutchinson's 
Judgment  was  computed  as  part  of  that  in- 
debtedness. Abner  Holloway,  who  bad  him- 
self calculated  the  amount  and  knew  that 
$31  per  acre  would  about  pay  the  mortgage 
debt.  Interest  and  expenses,  but  who  knew 
nothing  of  Hutchinson's  Judgment  then  told 
Hutchinson  that  ho  had  figures  that  $31  per 
acre  would  about  pay  the  indebtedness.  The 
latter  then  said  to  Abner,  "I  feel  under  some 
obligation  to  you  to  see  that  the  property 
brings  enough  to  do  that,  and  I  will  be  a  bid- 
der at  $31  per  acre  if  some  one  else  does  not 
promptly  bid  aftw  the  sale  Is  started."  Im- 
mediately prior  to  the  sale.  Mr.  Hutchinson 
made  a  statement  to  the  people  there  as- 
sembled. He  read  the  conditions  of  the  sale 
that  was  about  to  take  place,  and  stated  that 
the  claims  against  the  property  consisted  of 
a  mortgage  of  $4,700,  which  might  remain 
upon  the  property  either  in  whole  or  In  part, 
as  the  purcha-ser  might  wish.  He  made  no 
other  reference  to  any  other  Indebtedness, 
and  in  no  way  disclosed  the  fact  that  at 
tliat  time  his  Judgment  entered  In  1870  was 
an  existing  charge  upon  the  one-sixth  part 
of  the  premises  he  was  then  offering  for  sale. 
Mr.  Anthony  Bollock  was  present  as  a  bidder 
at  the  sale  at  the  time  these  announcements 
were  made  by  Mr.  Hutchinson.  The  proper- 
ty was- then  offered  for  sale  by  the  auction- 
eer. Mr.  Hutchinson  himself  was  the  first 
bidder,  and  was  also  the  last  bidder  but  one. 
The  last  bidder  was  Mr.  Anthony  Bullock, 
who  bought  the  property  at  the  price  of  $31 
per  acre,  and  signed  his  undertaking  at  the 
foot  of  the  conditions  of  sale.  On  the  2.'5th 
day  of  March,  1893,  a  deed  for  the  premises 
was  delivered  to  Mr.  Bullock  in  Mr.  Hutchin- 
son's office  in  Bordentovm,   in  the   hitter's 
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presence,  and  In  the  presence  of  the  defend- 
ant In  this  suit  Mr.  John  P.  Hutchinson. 
After  the  deed  was  delivered  to  Mr.  Bullock, 
and  be  bad  paid  the  purchase  money  to  Mr. 
Hutchinson,  a  settlement  took  place  between  j 
Mr.  Hutchinson  and  the  Hollo  ways,  who  had  | 
signed  the  deed.  Mr.  Hutchinson  retained 
for  his  client,  Mrs.  .Longstreet,  the  amount 
due  her  on  her  mortgage,  and  paid  the  bal- 
ance of  the  purchase  money  due  to  the  Hol- 
loways  to  Abner  Holloway,  to  be  by  him  dl>- 
Tided  with  his  brothers.  The  bond  with 
which  the  Holloways  accompanied  Mrs. 
Longstreet's  mortgage  Mr.  Hutchinson  took 
from  his  desk  Immediately  after  the  aettl»- 
ment.  and,  tearing  oS  the  seal,  handed  it  to 
one  of  the  Holloway  brothers,  saying,  "That 
belongs  to  you."  The  mortgage  Mr.  Hutcbi- 
Inson  handed  to  Mr.  Bullock,  the  purchaser. 
Bullock,  casually  glancing  at  It,  handed  It 
back  to  him,  saying,  "The  first  time  you  go 
to  Mt  UoUy,  hare  tbat  canceled,  and  return 
to  me,"  to  which  Mr.  Hutchinson  answered, 
"Yes.  Anthony,  I  will  attend  to  it."  In 
fact,  the  mortgage  was  not  canceled  of  rec- 
ord, but  was  found  among  Mr.  Bullock's  pa- 
pers after  his  death.  The  principal  of  the 
debt  owing  by  Charles  Holloway  to  Mr. 
Hutchinson  was  reduced  by  various  pay- 
ments made  to  the  latter  to  the  sum  of  $500. 
The  Interest  was  also  paid  to  March  25,  1897. 
These  payments  to  Mr.  Hutchinson  were 
made  by  Holloway,  as  he  supposed,  upon 
the  bond,  as  be  bad  no  knowledge  that  any 
judgment  had  been  entered.  Mr.  Hutchinson 
died  in  iSdQ,  testate,  leaving  the  defendants 
John  P.  Hutchinson  and  Amy  N.  Hutchinson 
executors  of  his  wllL  They  proved  it,  and 
undertook  Its  execution.  In  January,  180S, 
Anthony  Bullock  died  testate.  By  his  will 
be  devised  the  farm  In  question,  inter  alia, 
to  bis  executors,  the  complainants,  upon  cer- 
tain trusts  named  In  his  will.  The  complaini- 
ants  proved  bis  will,  and  undertook  the  per- 
formance of  the  trusts.  In  May,  1889,  the 
defendants,  Mr.  Hutchinson's  executors,  re- 
vived the  Judgment  against  Charles  Hollo- 
way, and  by  execution  Issued  thereon  and 
advertisement  for  sale  attempted  to  sell  the 
Interest  In  the  farm  which  Charles  Holloway 
held  at  any  time  after  entry  of  the  Judfl- 
ment,  to  realize  the  unpaid  balance  on  that 
judgment,  which  was  |500,  with  interest 
from  March  25,  1807.  The  complainant*  then 
filed  their  bill  in  this  cause,  alleging  that 
Mr.  Hutchinson's  participation  in  the  tran»< 
actions  above  narrated  without  disclosing 
to  the  parties  interested  the  existence  of  bis 
judgment  against  Charles  HoUoway'a  Inter- 
est should  operate  as  an  estoppel  against  the 
enforcement  of  the  judgment  by  sale  of  any 
undivided  interest  In  the  farm  purchased  by 
Mr.  Bullock,  and  praying  an  injunction  ac- 
cordingly. A  preliminary  injunction  was  al- 
lowed restraining  the  sale  tmder  the  judg- 
ment. Answer  ban  been  filed  by  the  defend* 
ants  John  P.  Hutchinson  and  others,  execu- 
of  Mablon  Hutchinaoo,  deceased,  deny- 


ing the  acts  and  statements  of  Mr.  Hntch- 
Inson  set  forth  in  the  bill.  The  canae  came 
on  for  bearing,  and  testimony  was  taken,  dis- 
closing the  above  narrated  facts  by  witnesses 
called  by  the  complainants.  The  defendants 
called  no  witnesses,  but  In  argument  insist 
that  the  facts  narrated  should  not  operate  as 
an  estoppel  to  prevent  tbe  enforcement  of 
their  judgment  against  the  one-sixth  Interest 
of  the  farm  purchased  by  Mr.  Bullock. 

Howard  W.  Hayes,  for  complainants.  J. 
P.  Hutoblnsoc  and  H.  A.  Drake,  for  defend- 
ants. 

GREY,  V.  C,  (after  stating  the  facta).  Of 
the  several  Incidents  of  Mr.  Hutchinson's  con- 
duct alleged  In  the  bill,  charging  that  be 
knowingly  Induced  others  to  cbange  their  po- 
sition to  the  Chestei-fleld  farm  In  ignorance 
of  the  existence  of  bis  judgment  against  an 
undivided  Interest  In  that  property,  I  deem 
It  necessary  to  notice  only  the  transactions 
attending  upon  the  sole  ol  tbe  farm  to  Mr. 
BuUock.  When,  In  September,  1892,  Mr. 
Hutchinson  was  acting  as  agent  for  tbe  Hol- 
loways in  selling  their  property  at  pablic  auc- 
tion, he  off»ed  the  Chesterfield  farm  for  sale, 
and  acted  as  the  Inviter  of  blda  He  stated 
to  the  persons  there  assembled,  of  whom  Mr. 
Anthony  Bullock  was  one^  the  nature  and 
amount  of  the  charges  upon  tbe  farm  frora 
the  point  of  view  of  Intending  parchasen. 
He  declared  that  tbe  claims  against  the  prop- 
erty consisted  of  a  mortgage  of  $4,700.  and 
made  no  reference  to  his  own  judgment, 
which  at  that  time  was,  and  for  13  years 
before  had  been,  a  charge  against  the  on- 
divided  sixth  part  of  the  farm.  Mr.  Bullock 
bought  the  farm  under  this  assurance  of  Mr. 
HutchlnaoB,  and  paid  his  purcbaalng  price, 
which  waa  used  to  satisfy  the  announced 
mortgage  debt  Mr.  Bullook  waa,  Iqr  Mr. 
Hutchinsoa's  statement,  raaaonabiy  led  to 
believe  that  the  stated  mortgage  was  the 
only  chai'ge  upon  tbe  property.  Mr.  HutcUn- 
Bon  thus  Induced  Mr.  Bullock  to  change  bis 
poeltloB,  and  Irrecoverably  to  spend  his  mon- 
ey in  the  pwobaae  of  the  farm.  Mr.  Hntcb- 
iason's  representatives  now  seek  to  enforce 
acaluat  the  property  thus  purchased  tbe  lien 
of  Mr.  Hutcbinson's  judgment,  which  was  a 
charge  at  the  time  Mr.  Hvtehinson  gave  the 
above  aasuraace.  Mr.  Hutdilnaon  baa.  of 
course,  always  knows  of  tbe  existence  of  his 
judgment.  His  action  in  conducting  the  sale 
at  which  Mr.  Bullock  bought  waa  more  than 
a  "standing  by"  In  silence  when  he  ahould 
have  spoken.  He  Invited  Mr.  Bullodc.  to  buy 
upon  bis  statement  that  the  charges  on  the 
land  about  to  be  sold  were  tbe  mortgage  and 
inberest,  when  ia  fact  bis  own  Jndgmait, 
which  be  did  not  disclose,  was  also  a  Ilea 
on  the- property.  He  conducted  the  bnBiness 
of  the  settlement  of  Mr.  Bullock's  pui-chase. 
He  took  the  Holloways'  acknowledgment  of 
their  deed  to  Bullo<dt,  and  was  tbe  subecrib- 
log  witness  to  tbat  deed.    It  contained  a  cov 
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ant  of  general  Trarranty,  which  was,  ol 
ursci  an  assurance  against  the  very  judg- 
ent  which  Mr.  Hutchinson  then  held.  He 
celved  the  purchase  money,  and  ai^lied 
rt  of  It  to  pay  off  the  mortgage,  and  the 
lance,  after  paying  expenses,  was  paid  to 
e  Holloways.  These  various  incidents 
ow,  not  only  that  Mr.  Hutchlnaon,  know- 
g  of  his  judgment,  without  disclosing  the 
ct  that  he  held  such  a  Hen,  invited  Mr. 
illock  to  buy,  but  they  also  show  that  Mr. 
utchlnson  knew  that  Mr.  Bullock,  In  pur- 
asing  and  paying  for  the  farm  and  dlrect- 
g  the  canceling  of  the  mortgage,  was  act- 
g  upon  the  belief  that  there  was  no  other 
large  or  lien  on  the  premises.  The  de- 
ndnnts,  the  executors  of  Mr.  Hutchinson, 
ace  his  death  are  proceeding  to  enforce 
e  Judgment  lien  which  Mr.  Hutchinson's 
nduct  of  the  business  had  led  Mr.  Bullock 

believe  did  not  exist     If  they  are  allowed 

sell  the  undivided  interest  in  the  farm,  on 
hlch  Mr.  Hutchinson's  Judgment  is  a  Hen, 
e  complainants,  trustees  for  Mr.  Bullock's 
tate,  will  obviously  be  obliged  to  pay  the 
idgment,  or  suffer  an  undivided  interest  in 
;e  farm  to 'be  purchased,  to  be  followed  by 

partition  or  sale,  which  will  deprive  his 
>tate  of  a  large  part  of  the  benedts  of  bis 
irehase. 

The  circumstances  narrated  show  a  clear 
[se  for  the  application  of  the  maxim, 
if  one  has  been  silent  when  in  conscience 
i  ought  to  have  spoken,  he  shall  not  speak 
hen  conscience  requires  him  to  be  silent" 
he  defendants  offer  no  evidence  to  contra- 
ct the  statements  proven  to  have  been 
ade  by  Mr.  Hutchinson  at  the  public  auc- 
on,  at  which  Mr.  Bullock  bought  the  farm. 
'  the  declarations  and  conduct  ascribed  to 
.1.  Hutchinson  at  that  sale  and  the  subse- 
jent  settlement  were  false,  there  would  be 
ttle  difficulty  In  refuting  the  complainants' 
'oofs.  The  defendants  are  content  to  leave 
le  proofs  uncontradicted  and  unexplained, 
id  to  rely  upon  several  contentions  sub- 
lifted  by  way  of  argument  against  the  re- 
ef sought  by  the  complainants.  The  de- 
tndants  insist  that  there  can  be  no  estoppel 
uless  there  be  proof  that  the  farm  Is  not 
ortb  as  much  as  the  aggregate  of  Mr.  Bui- 
ck's  bid  and  the  amount  due  on  the  Judg- 
lent,  claiming  that.  If  the  value  of  the  farm 
as  as  much  more  than  the  amount  paid  for 

as  the  amount  due  on  the  Judgment,  then 
r.  Bullock's  estate  will  suffer  no  loss  by 
le  enforcement  of  the  Judgment,  for  that 
ill  only  take  the  value  over  what  Mr.  Bul- 
«k  paid.    But  the  thing  Mr.  Bullock's  estate 

entitled  to^  and  which  It  will  lose  If  the 
Idgment  is  enforced,  Is  the  benefit  of  his 
iircbase,  which  Mr.  Hutchlnaon  Induced 
Im  to  make.  The  enforcement  of  tlie  Judg- 
lent  will  compel  Mr.  Bnllock's  estate  to 
ly  over  $500  more  than  at  Mr.  Hntchln- 
>n's  Invitation  and  on  his  assurance  he  bid 
w  the  property.  It  surely  Is  no  answer  to 
ly  the  property  was  worth  that  much  more. 


When  Mr.  Bullock  became  the  purchaser.  It 
was  for  htm,  and  not  for  Mr.  Hutchinson, 
to  decide  what  property  was  worth.  If  the 
latter  thought  It  waa  worth  the  $500  more, 
he  should  have  bid  that  much  more  at  the 
sale.  His  estate  cannot  now  be  given  the 
benefit  of  Mr.  Bollock's  purchase  to  satisfy 
the  undisclosed  Judgment 

Another  objection  is  that  Mr.  Bullock  was 
notified  by  the  record  of  Mr.  Hutchinson's 
Judgment  and  bought  at  his  peril.  But  this 
also  is  no  answer,  for,  while  the  record  Is 
constructive  notice  to  subsequent  purchas- 
ers, Mr.  Hutchinson's  conduct  and  statMnents- 
were  superior  and  actual  notice  to  Mr. 
Hutchinson  that  there  was  no  other  charge 
on  the  farm  than  the  Newbold-Longstreet 
mortgage.  Mr.  Hotchiuson  obviously  under- 
stood that  Mr.  Bullock  paid  for  the  farm  in 
this  belief.  This  question  of  the  effect  of 
the  record  as  notice  is  quite  instructively 
discussed  adversely  to  the  defendants'  view 
by  Vice  Chancellor  Pitney  In  Sumner  v.  Sea- 
ton,  47  N.  J.  Eq.  113,  19  AU.  884.  Mr.  Hutch- 
inson's status  as  the  holder  of  a  Judgment 
dniy  recovered  and  entered  was,  as  to  the 
notice  thereby  given  to  a  purchaser  of  the 
lands  affected  by  the  record  of  the  JnJgment, 
no  higher  or  better  than  the  status  of  an 
owner  of  lands.  In  Bank  v.  McKelway,  8 
N.  3.  Eq.  96,  the  defendant  actually  held  the 
title  to  lands,  but  stood  by  without  objection 
while  Uie  complainant  built  Its  aqueduct  over 
them.  He  afterwards  brought  ejectment  to- 
recover  them,  but  was  perpetually  enjoined- 
by  this  court  from  prosecuting  his.  ejectment. 
Mr.  Hutchinson  was  not  an  uninterested  by- 
stander, who  was  merely  silent  as  to  a  char- 
ging record  held  by  him.  His  management 
and  announcements  at  the  sale  were  actual 
invitations  to  intending  purchasers  to  buy 
uxH>n  terms  stated,  which  excluded  his  Judg-- 
ment  from  consideration  as  a  charge  on  the- 
farm. 

A  third  objection  advanced  against  the 
reUef  sought  is  that  Mr.  Hutchinson,  in  giv- 
ing his  invitations  to  bid  upon  the  property, 
stating  the  mortgage  to  be  the  charge  on  tbe- 
farm,  was  acting  as  agent  for  the  Holloways. 
That  Mr.  Hutchinson's  declaration  was  in- 
law their  statement  and  that  they,  and  not 
he,  must  be  responsible  for  Inducing  the  pur- 
chase. But  Mr.  Hutchinson,  in  suppressing 
the  fact  that  he  held  his  Judgment  which 
was  a  lien  (»  the  farm,  was  not  acting  foir 
the  Holloways.  They  did  not  know  that  he 
had  any  such  Judgment  He  kept  silence  as- 
to  them  as  well  as  to  Mr.  Bullock.  He,  and 
not  the  Holloways,  Induced  Bullock  to  buy 
and  to  pay  for  the  land  under  the  belief  that 
he  was  getting  the  property  dear  of  Hen  ex- 
cept the  mortgage,  which  was  at  once  paift 
from  the  purchase  money.  I  have  heretofore 
dealt  with  Mr.  Hutchinson's  relation  to  these- 
transactions  solely  from  the  point  of  view  of 
the  equitable  obligations  which  were  char- 
ged upon  him  by  his  conduct  towards  the 
puichaser  at  the  sale  conducted  by  him.    Mk. 
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Hutchinson  having  Induced  Mr,  Bullock  to 
buy  upon  an  assurance  as  to  the  liens  against 
the  fann,  which  did  not  include  his  judg- 
ment, his  executors  may  not  now  enforce 
that  judg:ment  against  the  tarm.  The  prin- 
ciple of  estoppel  applies  as  well  to  cases  of 
unintentional  deception  as  to  those  of  actual 
frauds.  Campbell  v.  Nichols,  33  N.  J.  Law, 
S8.  In  the  transaction  here  discussed  It  Is 
not  necessary,  as  a  legal  proposition,  success- 
fully to  maintain  that  Mr.  Hutchinson  was 
actuated  in  his  conduct  by  an  intent  to  de- 
fraud the  parties  Interested.  Nor  does  the 
evidence  Indicate  that  he  had  such  a  fraud- 
ulent purpose.  He  never,  from  1879,  when 
he  entered  his  judgment,  until  1896,  when 
he  died,  In  any  way  enforced  the  judgment 
against  the  defendant  Charles  HoUoway,  or 
even  called  It  to  his  attention.  The  latter.  In 
Ignorance  of  the  Judgment,  paid  considerable 
sums  of  both  principal  and  Interest  on  his 
debt  to  Hutchinson,  supposing  It  to  be  still 
evidenced  by  the  bond.  Mr.  Hutchinson  him- 
self so  dealt  with  the  matter  by  entering 
the  payments  and  receipts  on  the  bond.  He 
was  evidently  upcm  kindly  terms  with  the 
HoUoways,  and  appears  to  have  been  not 
only  their  counsel,  but  their  friend.  When 
he  entered  the  Judgment,  the  whole  amount 
of  the  debt  was  owing.  The  subsequent 
payments  of  the  Interest  and  partial  pay- 
ments of  the  principal  by  Charles  Holloway 
made  the  disclosure  by  Mr.  Hutchinson  of 
the  fact  that  he  had  entered  Judgment 
against  his  client  lese  necessary,  and  more 
disagreeably.  By  1892  (the  time  the  sale 
came  to  be  made  to  Mr.  Bullock),  Mr.  Hutch- 
inson had  probably  concluded  not  to  make 
any  disclosure  of  the  judgment,  nor  to  en- 
force It,  but  to  look  to  Charles  Holloway 
personally  for  payment  of  the  debt  In  the 
same  manner  as  he  had  then  done  for  some 
18  years.  He  never  did  take  any  steps  to 
enforce  the  judgments,  though  he  lived  for 
some  40  years  after  the  auction  sale  at  which 
Mr.  Bullock  bought  Upon  the  whole  case 
the  complainants  nre  entitled  to  a  perpetual 
injunction  restraining  the  sale  of  any  Inter- 
est In  the  Chesterfield  farm  to  satisfy  any 
moneys  remaining  due  cm  the  Judgment  set 
forth  in  the  bill  of  complaint 
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(Supreme  Judicial  (lionrt  of  Maine.    April  22, 

1001.) 

JtJDQMENT— RES    JUDICATA— LBASB— ASSIGN- 
MENT—ABATEMENT  OF  RENT. 

1.  The  essential  elements  of  the  doctrine  of 
res  jndicata  are  the  identity  of  the  parties  to 
the  suit  and  the  identity  of  the  issue  neces- 
sarily involved.  Hence,  to  ascertain  whether  a 
judgment  is  a  bar  in  a  given  case,  it  is  neces- 
sary to  inquire  whether  the  matters  in  contro- 
versy were  put  directly  in  issue  and  determin- 
ed in  the  former  judgment. 

2.  Held,  that  the  former  judinnent  between 
these  parties  (40  AU.  C3,  91  Me.  S^H)  did  not  in- 


volve an  adjudication  upon  the  merits  of  the 
claim  now  presented,  ana  hence  is  not  a  bar  ts 
the  maintenance  of  this  action. 

3.  Under  Rev.  St.  c.  82,  §  130,  an  assignee  of 
choses  in  action,  not  negotiaUe,  may  sue  in 
his  own  name  to  recover  the  same,  tait  "etc' 
file  with  bis  writ  the  assignment  or  a  ccv 
thereof."  After  referring  to  the  failnre  of  th? 
plaintiff  to  file  the  assignment  with  bis  writ  ■:. 
the  former  action,  the  court  said:  "Ilie  claia 
sued  in  the  first  count  cannot  therefore,  be  re- 
covered in  this  action." 

4.  After  a  careful  reexamination  of  the  ev.- 
dence  tlien  reported  in  connection  with  the  tic~ 
evidence  now  presented,  it  is  the  opinion  of  tb<> 
court  that  the  condnsion  then  announced  w^- 
warranted  by  the  evidence,  and  that  the  ad<ii- 
tional  testimony  will  not  justify  any  modifica- 
tion of  it.  Held,  that  under  the  terms  of  tb« 
lease  there  should  accordingly  be  an  abatemen' 
of  the  rent  for  power  after  May  1,  1805,  aa>: 
that  the  plaintiff  recover  rent  for  the  »i 
months  preceding,  etc. 

See  Damren  v.  Power  Uk,  40  AtL  63,  91 
Me.  834. 
(Official.) 

Report  from  supreme  Judicial  court  An- 
droscoggin county. 

Action  by  Samuel  G.  Damren  against  the 
American  Light  &  Power  Company  under  a 
lease.    Cose  reported.    Judgment   for  pUiln- 

tur. 

Argued  before  WISWEm  0.  J.,  and 
EMERY,  WHITEHOUSE,  STnOUT,  ani 
FOGLUR,  JJ. 

H.  W.  Oakes,  J.  A.  Pulslfer,  and  F.  E. 
Ludden,  for  plaintiff.  J.  A.  Morrill,  for  de- 
fendant 

WHITEHOUSE,  J.  This  Is  an  action  of 
assumpsit  in  which  the  plaintlfT  seeks  to  re- 
cover 11,307.50  for  rent  alleged  to  be  due 
blm  for  the  use  of  a  certain  water  power  and 
buildings  In  Auburn,  occupied  by  the  defend- 
ant corporation  as  an  electric  light  station, 
from  November  20,  1894,  to  August  8,  1S05. 

May  7,  1888,  Charles  Gay,  being  then  the 
owner  of  the  property,  executed  a  lease  of 
it  to  the  defendant  company,  with  a  stipula- 
tion for  the  payment  of  rent  by  the  defend- 
ant at  $200  per  annum  for  the  building,  and 
rent  for  the  power  to  be  determined  at  the 
rate  of  ^500  for  each  50-llght  dynamo. 

Gay  was  adjudged  an  Insolvent  debtor  on 
a  petition  filed  November  20,  18&1,  and  on 
the  8th  day  of  August  1895,  his  assignees 
conveyed  to  the  plaintiff  all  his  lnt««st  in 
the  premises.  Including  the  lease  in  question, 
under  which  the  stipulated  rent  from  the  date 
of  his  petition  In  insolvency  to  the  date  of 
the  conveyance,  remained  unpaid.  Jannaiy 
17,  1896,  the  assignees  made  an  assignment 
of  such  rent  to  the  plalntiCt 

The  specification  of  the  plaintiff's  claim  In 
this  case  shows  It  to  be  Identical  with  that 
set  out  In  the  first  count  of  the  declaration 
In  the  former  suit  between  the  same  parties, 
reported  In  01  Me.  334,  40  AtL  63.  But  inas- 
much as  the  plaintiff  omitted  to  file  with  his 
writ  In  that  case  a  copy  of  the  assig:nment 
of  the  claim  to  him.  It  was  held  that  the 
claim  for  $1,307.50  sued  for  In  the  first  count 
was  not  recoverable  In  that  action. 
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In  determining  the  amount  due  the  plain- 
iff  under  the  second  count  in  the  former 
ult,  it  became  necessary  to  consider  the 
efcndant's  claim  for  an  abatement  of  rent 
or  power  from  August  8  to  November  20, 
S9o,  on  account  of  plaintiff's  failure  to  make 
lie  necessary  repairs  on  the  premises  after 
Ue  freshet  In  April,  18!)5. 

It  is  provided  in  the  lease  that  the  lessor 
ball  "maintain  the  dam,  sluices,  gates,  wa- 
;r  wheel,  shafting,  gearing,  and  pulleys  In 
ood  and  efhcient  repair,  saving  only  for  such 
nmages  and  injury  as  shall  come  to  the 
ame  by  reason  of  the  negligence"  of  the  de- 
pndant;  that  there  should  be  a  Just  abate- 
ment of  rent  while  the  defendant  was  deprlv- 
d  of  the  use  of  the  power  by  reason  of  In- 
iiry  caused  by  an  accident  which  could  not 
e  avoided  by  reasonable  care  and  foresight, 
ut  not  If  caused  by  the  defendant's  own 
epllgence. 

Upon  the  evidence  Introduced  in  that  case, 
be  court  was  not  satisfied  that  the  injury  to 
tie  power  on  the  occasion  of  the  freshet  in 
iprll,  1895,  was  caused  by  the  negligence  of 
be  defendant,  and  accordingly  held  that  un- 
er  the  express  terms  of  the  lease  there 
hould  be  an  abatement  of  the  rent  for  i)ow- 
r  from  August  8  to  November  20,  1895. 
udgment  was  therefore  rendered  for  the 
InlntlfF  upon  the  second  count  for  rent  of 
lie  building  alone  during  the  three  months 
allowing  the  conveyance  to  the  plaintiff. 

In  the  case  now  b(>fore  the  court  the  de- 
endant  invokes  the  principle  of  res  judicata, 
nd  contends  that  the  Judgment  in  the  for- 
ler  suit  Is  a  complete  bar  to  the  mainte- 
ance  of  this  action,  and,  if  not,  that,  with 

just  abatement  of  rent  according  to  the 
>rm8  of  the  lease,  the  account  will  fail  to 
bow  any  balance  due  the  plaintiff. 

The  essential  elements  of  the  doctrine  of 
3S  judicata  are  the  Identity  of  the  parties 
)  the  suit  and  the  identity  of  the  issue  nec- 
ssarily  involved.  Hence,  to  ascertain  wheth- 
r  a  judgment  is  a  bar  in  a  given  case.  It  Is 
ecossary  to  inquire  whether  the  matters  in 
>ntroversy  were  put  directly  In  issue  and 
etermined  In  the  former  judgment.  Mor- 
son  T.  Clark,  89  Me.  103,  S5  Atl.  1034,  56 
m.  St.  Rep.  395;  Howard  v.  Kimball,  65 
le.  308.  In  Inhabitants  of  Embden  v.  Ush- 
mess.  89  Me.  578,  30  Atl.  1101,  56  Am.  St 
cp.  442,  It  was  held  that.  In  order  to  make 
le  former  judgment  conclusive  as  an  estop- 
el,  it  must  appear  to  have  been  rendered  up- 
1  the  merits  of  the  case  as  well  as  upon  the 
use  subject-matter;  and,  as  the  record  In 
lat  case  failed  to  disclose  upon  what  issue 
le  Judgment  was  rendered,  it  was  deemed 
>mpetent  to  show  that  fact  by  parol  evl- 
?nce. 

The  former  case,  like  the  present,  was 
resented  to  the  law  court  on  a  report  of 
le  evidence,  and  it  distinctly  appears  from 
le  opinion  in  91  Me.  338,  40  Ati.  63,  that 
lere  was  no  adjudication  upon  the  merits 
'.  the  claim  presented  under  the  first  count 


After  referring  to  the  failure  of  the  plaintiff 
to  file  the  assignment  with  his  writ,  the  court 
said:  "The  claim  sued  in  the  first  count  can- 
not, therefore,  be  recovered  in  this  action." 

It  Is  accordingly  the  opinion  of  the  court 
that  the  judgment  In  the  former  suit  which 
did  not  In  fact  Involve  a  decision  upon  the 
merits  of  the  claim  now  presented,  Is  not  a 
bar  to  the  maintenance  of  this  action. 

Notwithstanding  the  opinion  of  the  court 
in  the  former  suit,  the  plaintiff  strenuously 
insists  that,  upon  the  evidence  now  present- 
ed, he  Is  entitled  to  recover  the  full  amount 
sued  for,  without  any  abatement  of  rent  for 
power  on  account  of  the  injury  resulting 
from  the  freshet  of  April,  1895. 

With  respect  to  this  claim  on  the  part  of 
the  defendant  for  an  abatement  of  the  rent 
for  power,  the  court  said  In  the  former  opin- 
ion: "In  April  a  freshet  is  said  to  have  In- 
jured the  racks  and  penstock  so  that  the 
power  could  not  be  used,  and  each  party 
claims  that  the  same  were  suffered  to  remain 
out  of  repair  by  the  fault  of  the  other. 
•  •  *  The  defendant  did  not  very  much 
need  the  active  use  of  the  station,  and  the 
assignees  do  not  seem  to  have  cared  to  in- 
cur the  expense  of  repair.  We  cannot  say 
that  the  premises  were  Injured  or  suffered  to 
remain  out  of  repair  by  the  fault  of  the  de- 
fendant It  seems  as  If  the  Injury  was  oc- 
casioned by  a  freshet  over  which  the  de- 
fendant had  no  control,  and  the  nonrepair 
was  suffered  to  continue  by  common  consent 
and  that  meantime,  under  the  terms  of  the 
lease,  rent  for  power  should  abate." 

After  a  careful  re-examlnatlon  of  the  evi- 
dence then  reported  in  connection  with  the 
new  evidence  now  presented.  It  is  the  opinion 
of  the  court  that  the  conclusion  then  an- 
nounced was  warranted  by  the  evidence,  and 
that  the  additional  testimony  will  not  justi- 
fy any  modification  of  it  Under  the  terms 
of  the  lease,  there  should  accordingly  be  an 
abatement  of  the  rent  for  power  after  May 
1,  1895. 

It  is  still  insisted,  however,  that  the  plain- 
tiff Is  entitled  to  recover  rent  for  both  build- 
ing and  power  at  the  rate  of  |150  per  month 
for  the  six  months  from  November  20,  1894, 
to  May  1,  1895,  and  |50  for  rent  of  the  build- 
ing falling  due  the  Ist  days  of  June,  July,  and 
August  1895. 

It  has  been  seen  that  the  lease  stipulated 
for  the  payment  of  rent  at  $200  i>er  annum 
for  the  building  and  $500  for  each  dynamo 
of  50  arc  lights.  But  it  appears  from  the 
testimony  that  an  Incandescent  machine  not 
then  contemplated  by  the  parties  was  subse- 
quently added,  and  it  was  agreed  that  the 
rent  for  that  machine  should  be  $600  per  an- 
num. For  two  dynamos,  of  60  arc  lights 
each,  one  Incandescent  machine,  and  the  use 
of  the  building,  the  rent  would  accordingly  be 
$1,800  per  year,  or  $150  a  month.  It  Is  not 
in  controversy  between  the  parties  that  rent 
was  in  fact  paid  at  that  rate  for  a  consider- 
able period  of  time,  and  that  the,^wcelpt  of 
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Febrnary  17,  1804,  for  $300  "for  rent  of  pow- 
er to  February  lat,"  was  for  two  months' 
cent 

It  is  contended  in  behalf  of  the  plaintiff 
that,  after  the  agreement  fixing  the  total  rent 
■at  $150  a  mouth,  no  different  arrangement 
was  ever  agreed  upon,  and  that  thereafter  all 
payments  of  rent  were  made  upon  that  basis. 

It  is  not  In  dispute  that  the  lessor  had  pos- 
session of  the  premises  during  tbie  months  of 
April  and  May,  1S94,  for  the  purpose  of  re- 
3)air,  and  that  the  rent  for  both  building  and 
{Mwer  should  be  abated  during  that  time. 
Deducting  those  two  months,  and  there  re- 
asained  seven  months,  for  which  rent  was 
imyable  between  February  1  and  November 
1,  1894.  The  payments  conceded  to  have 
t>een  made  by  cash  and  notes  on  account  of 
rent  between  those  dates  amount  to  precisely 
$1,060,  or  llfiO  per  month.  The  receipt  of 
June  2d,  tor  182.60,  shows  it  to  have  lieen 
'"borrowed  and  received,"  and  its  appropria- 
tion to  the  payment  of  rent  is  disputed.  It  is 
•earnestly  contended  that  during  this  period 
-there  was  only  one  machine  in  use  for  which 
Aeidefendant  was. liable  to  pay  rent,  and  that 
fnyaients  by  note  and  oaah  were  advanced 
.tor  tbe.  accommodation  of  tlie  lessor.  But  the 
leaaar's  iiuancial  rembacrassmont  must  have 
been  Icnown  to  the  idefendant,  and  it  aeems 
impiobaMe  that  .lacge  overpayments  of  sent 
'-would  have  been  made  by  the  treasurer  of 
tiie  .defendant  cocporatlaii  unterpsnch  drcum- 
«taneas.  The  defendant  itad  a  provable  daim 
:aga1nst  tlie  iandvent  estate  of  the  lessor  for 
the  loan  <tf  f62M,  land  other  loans,  if  any, 
made  under  like  etRBinatanoea. 

Tke  conehiBlon  la  that  the  plaintiff  is  enti- 
tled to  'liecover  zent  tmr  one  .machloe  -for  the 
«te  flMnthB  (nai. November  20,  1894,  to  May 
1,  1885,  land  -vent -for  :tbe  building  for  nine 
OMathe,  in«hidlng-ithat  lalllng  dne  December 
1, 1094,iainoantlng-4o7$4OO. 

Bat  -tte  ;dtfendant  is  entitled  to  have  9e- 
'<4Ktad 'Tcom  this  amount  tbe  sum  of  $117:97 
expended  for  the  main  driving  pulley  pur- 
•«tiafled'ana  affixed -to  the  jAds.  shaft,  under  an 
•agoeemeat  -dalMed  to  ha-ve  been  made  wtA 
itkerteaaor -that 'the  defendant  abould  be  al- 
.lo«ned  for  it.  It  Is  tree  several  payments  Of 
■est  were  afterwards  made,  and  this  'snm 
•maa  -not  4edacted,  but  the  pullay  became  a 
part  of  the  equipment  necessary  to  malce  the 
ivower  ravailaMe,  and  has  innred  to  the  ben- 
xflt  «f  the  neal'^.  It  aeems  Just  that  it  dionld 
rke-allowed'to  the  defendant 

JadxniRBt-itar  the  plafaitiff  for:$282.03,  wHli 
inteveat  tmn  Mardi  13,  1896. 


SIDBLINOER  v.  BU6S. 
<Bupwme  Judicial  Court  of  Maine.    Ane  12, 

1901.) 

DBBOS-^REOORD— PRIOR  "UNRECOaDBD  OBHED— 

PRIORITY— NOTICE— BURDEN    OF 

PROOF— APPEAL— REVIEW. 

l.'A-prior  nnrecorded  deed,  by  Rev.  St  c.  73, 

S'8,-is  not  effectoel  against  other' persons  claim- 


ing title  by  a  subseqaently  recorded  deed,  w.i- 
out  actual  notice  of  such  prior  deed. 

Held,  that  the  burden  of  proof  to  «b<<r 
such  actual  notice  rests  apon  the  party  lerL:. 
to  establish  title  by  an  unrecoirded  d«vt-  . 
against  the  holder  of  a  subseanent  deed  iu-^ 
an  earlier  record. 

2.  The  decision  of  a  single  jnstice  npoc  c- 
ters  of  fact  in  an  equity  bearmg  in  the  fir<  i- 
stance  should  not  be  reversed  unless  it  deL- 
appears  that  such  decision  is    erroneous. 

The  burden  is  upon  the  appellant  to  An 
that  the  decree  appealed  from  is  clearly  wr^i; 
otherwise  it  must  be  affirmed. 

Held,  that   in  this  case   the    plaintiS  L- 
failed  to  show  that  the  decree  is  erroneuos. 
(Official.) 

Appeal  from  supreme  Judicial  court  L= 
coin  county. 

Bill  by  James  Sidelinger  againat  G«ct 
Bliss,  as  administrator,  etc,  to  set  asil:  i 
deed  as  a  cloud  on  title.  From  a  decr«e  - 
favor  of  defendant  plaintlfl  appeals.  Aii.-- 
ed. 

The  chief  Justice,  who  beard  llie  case  b  z.- 
first  instance,  made  the  following  flnd!!ii 
and  entered  his  decree  accordingly: 

"This  case  came  on  for  bearing  on  bill  c- 
Bwer,  and  written  and  oral  evidence,  b.f  ■. 
me  at  the  last  October  term  in  said  eo-^r 
and  was  fully  heard,  and  argned  by  the  jk- 
ties,  and  then  the  papers  were  taken  b.T  z- 
for  examination  and  consideration  before—, 
decision;  and  now  I  do  make  my  decr««  r 
the  premises,  and  determtne  and  deene  i- 
follows,  namely,  that  the  bill  is  not  Bnst«2»' 
by  the  proof,  and  that  the  same  be  dlsmii'^. 
with  costs  for  the  respondent. 

"It  was  contended  by  the  complainant  iir 
the  bill  might  lie  considered  as  a  bill  for  •>- 
demptlon  of  a  mortgage  by  taking  the  W.  t- 
tt  is  or  as  It  might  be  by  amendment  tm  '• 
overruled  that  proposition. 

"I  consider  the  case  on  the  qnestlon  a!  ^'- 
tlce  of  complainant's  mortgagre  as  a  very  c'.— 
one,  and  my  opinion  has  vacillated  on  tli- 
question  considerably  during  my  ezamiiuri 
df  the  evidence.  But  as  the  burden  of  ~  - 
Is  upon  the  complainant  and  testlffi-TT  -• 
to  the  declarations  of  the  respondent's  i::'' 
tttte  Is  susceptible  of  error  or  mistake,  cr^ 
the  whole  I  determine  the  flnestlon  of  ttc  z 
-favor  of  the  respondent" 

Argned  before  WISWKXjL,  C.  J«  and  B: 
ERY,  WHITEUODSE,  STROUT.  and  F  - 
LER,  XT. 

O.  D.  Gostner.  for  plaiatUL  C.  BL  *  Ai 
Uttl^eld,  for  d^eodant 

rooIiER,  J.  Tbis  la  an  appeal  by  f^ 
eomplatnant  from  a  decree  keh>w  dismiss^ 
tlie  bill,  -with  costs  tot  -tbe  respondest 

The  case  is  tiiuB:  On  -the  12th  day  r 
3iarch,  1896,  one  Hopkins  conveyed  to  t!» 
comploiaont,  in  mortgage,  certain  real  er.- 
described  tn  the  bill,  sltnate  In  WaIdo)>.- 
in'  the  ccFtmty  of  I>lneoln.  This  mortgage  «t- 
■Krt  entered  for  record  tn  -the  registry  of  de-  ■ 
■for '  Une«ln '  eonnty  -  nntll  Itefch  '23,  1<S>7. 

October  9,  '18W,  'tiluMnme  SMtgagor  < 
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reyed  the  same  premises,  in  mortgage,  to 
Biram  Bliss,  Jr.,  the  defendant's  intestate, 
Which  last-named  mortgage  was  entered  for 
record  In  said  registry  on  the  lOtb  day  Of 
October,  1800. 

The  complainant  alleges  In  bis  bin  tbAt 
-when  the  mortgage  of  October  9,  1S86,  was 
arlren,  Hiram  Bliss,  Jr.,  the  mortgagee,  bad 
actual  notice  of  the  mortgage  given  to  the 
complainant  March  12,  1895. 

The  bill  prays  that  the  priority  of  the  com- 
plainant's right  and  title  under  his  mortgage 
oyer  the  right  and  title  of  the  defendant  mi- 
der  his  mortgage  be  established  and  declared 
by  an  appropriate  decree. 

The  case  was  heard  by  Chief  Justice  Petets 
at  the  October  term,  ISOO,  In  Lincoln  county. 
The  chief  justice,  after  maturely  considering 
the  case,  filed  his  decree  dismissing  the  bill, 
with  costs,  November  24,  1809,  from  whlcb 
decree  the  complainant  appeals. 
The  Issue  was  purely  of  fact 
The  decision  of  a  single  Justice  upon  mat- 
ters of  fact  In  an  equity  hearing  sboiifd  not 
be  reversed  unless  It  clearjy  appears  that  sndi 
decision  is  erroneous.  Paul  t.  Prye,  80  Me. 
26,  12  Atl.  544. 

The  burden  Is  upon  the  appellant  to  show 
that  the  decree  appealed  from  is  eteatly 
wrong,  otherwise  It  must  be  alBrmed.  This 
burden  (he  appellant  has  not  sustaincAl.  A 
careful  examination  and  consideration  of  the 
testimony  and  of  the  arguments  Of  counsel 
fail  to  convince  the  contt'  that  the  decree 
should  be  disturbed. 
Appeal  dismissed. 

Decree    Mlow    affirmed,    -Mltb    dddlttoBAl 
coeta. 


NATrON"AL  PIBHE  BOAKD  CO.  ▼.  LfiWIS- 
TON  &  A.  BLECTRIO  LIGHT  CO. 

<Snpreme  Jodlcial  Court  of  Maine.     Jone  SA, 
1901.) 

WATBftS  AND  WA1<1IR  aoiffRan»-JOAtK>^v%aW- 

AOn  —  AiPPROPRtATlUN  Ul  .rtltil^  ~,,,i>^.. — 
FLASHBOAROS— UNI^WFUL  HBUGHiT  -'  DAM- 
AQES—SLEMBNTS— PROFITS. 

1.  Under  tiu  mill  act  (Rey.  St.  c.  02),  and 
subject  to  its  provisions,  the  owner  of  a  mill 
and  tiam  can  at  any  time  appropriate,  for  rafs- 
ing  mid  nmintaioiog  a  head  Ckf  water  for  weric- 
iag  his  mill,  so  much  of  the  space  in  the  river 
valley  as  has  not  already  been  appropriated 
by  some  other  mill  owner  for  his  own  mill. 

2.  8nch  an  appropriation,  however,  cannot  be 
nMde  effectaal  b^  mere  pmoMBMition,  nor  by 
merely  marking  limits,  nor  by  mere  casual,  in- 
termittent, and  irrepnilar  flovvage.  It  must  be 
by  anactaal  occupation  Of  the  space  by  ahend 
or  pond  of  water  Fnised  by  dams  and  their  ap- 
pliances, aetually  constructed  or  fitted,  of  the 
re<ini!ilte  beigb^  and  efficiency  to  raise  such 
head. 

3.  Sudi  occupation  need  not  be  «if  nniform 
helKht  throughout  the  year,  bat  ma^  vary  with 
the  Reasons  and  the  amount  of  Sow  in  the  river. 
So  tbe  movable  parts  of  the  dam,  such  as  flnsh- 
bmitis.  gtttes,  etc.,  may  be  aiteruntely  set  In 
place  or  removed  to  meet  the  variations- in  the 
flow  of  the  river,  without  losing  the  right  to 
the  space  acquired  for  flowage. 


4.  Movable  flashboards  placed  on  top  of  the 
dam  to  preserve  the  head  of  water  in  the  sea- 
snag  of  low  water,  and  removed  to  keep  down 
the  head  of  water  in  seasons  of  high  water,  be- 
come part  of  the  dam,  and  effectual  to  right- 
fnHy  appropriate  space  In  the  river  valley  for 
flowage. 

5.  The  use  of  snch  flashboards,  however,  to 
operate  as  a  part  of  the  dam,  and  eCfectuui  to 
make  snch  rightfni  approiirintion  of  flowfige 
snnee,  mast  be  of  deSuite  heiglit,  and  be  set  in 
place  and  reraored  with  approximate  regular- 
ity, BO  as  to  pref^rve  the  uuifoi'mity  of  the 
bead  of  water,  rather  than  occasionally  increase 
or  iJiminish  it. 

<i.  AVfaatever  has  been  the  height  and  the  reg- 
alar  ase  of  the  ttasliboards  npun  a  dam  before 
the  erection  of  a  mill  on  the  river  above,  the 
height  cannot  be  increased,  nor  the  time  of 
their  use  be  lengthened,  after  the  erection  of 
such  nfper  mill,  to  its  injury. 

7.  In  this  ease,  the  fla.shboards  put  upon  the 
lower  mill  after  the  erection  of  the  upper  mill 
were  of  greater  height,  and  kept  on  for  a  lon- 
ger thne  than  before  the  erection  of  the  upper 
mill,  and  so  increased  the  flowage  as  to  injure 
the  upper  mill,  by  lessening  its  effldency. 

8.  In  estimating  the  damages  snffered  by  the 
owner  ef  the  upper  mill  from  lessening  its  ef- 
fi<-iency  by  the  nninwful  increased  flowage  from 
beiow,  there  should  be- included  the  loss  of  the 
profits  he  was  reasonably  certain  to  have  made 
»nt  for  the  decrease  in  the  efficiency  of  his 
mill  caused  by  the  onlawfni  flowage;  but  spec- 
ulative profits  cannot  be  included. 

9.  In  this  case  the  owner  of  the  upper  mill 
had  built  np  an  estaiiiished  mnnufacturing  busi- 
ne«s  tn  connectioa  with  the  mill  and  the  plant, 
which  besinefls  at  the  time  of  the  injury  ap- 
peared to  be  regular  and  permanent,  -with  a 
fair  and  regular  demand  for  the  product  at 
prices  affording  a  definite  profit  Such  profits 
were  «ot  speculative,  Irat,  so  far  as  appears, 
-were  reasonably  certain  to  have  been  earned 
bnt  for  unlawful  flowage,  and  hence  should  be 
iBClnWed  hi  the  dtttnages  awarded." 

10.  So  much  of  the  intermption  of  the  opera- 
tes- of  the  plaintiffs'  mill  as  was  caused  by  the 
lawful  heignt  or  use  of  flashboards,  or  by  other 
canses  than  the  unlawful  ettra  t>se  Of  the 
flftAhboatds,  cnnnot  be  considered  in  awarding 
damages.  The  damages  most  be  limited  to 
th«se  shown  to  have  resulted  exclusively  from 
so  much  of  the  height  and  use  of  the  flash- 
bMTMs  tfs  Me  shown  to  have  been  nnlnwfni. 

(0«rtal.) 

Report  from  supreme  Judicial  Oourt,  An- 
droscoggin county. 

Action  by  the  Nfttloual  Fibre  Board  Com- 
pany against  the  Lewiston  &  Auburn  Electric 
IJgbt  Company.  Case  submitted  on  report 
Judgment  for  plalntlft. 

Action  on  tbe  oase  to  recover  of  the  de- 
KtnOtint  the  dHmagM  for  flowagie  of  tbe  plain- 
nita  Whe«te  and  Machinery  In  its  mill  at 
kOnot  Oortier  by  flashboards  24  Inches  high, 
erected  upon  and  across  the  defendant's  dam, 
loenced  about  five  miles  below  the  plnintlff's 
mill,  on  the  Little  Androscoggin  river,  in 
A«t>arn.  Tbe  flowage  complained  of  occurred 
between  J\tly  10,  1898,  and  the  date  of  tbe 
WMt  March  14,  1899. 

The  esse  is  stated  In  the  optnioo. 

Allied  bttoK  WI8WBLL,  0.  J.,  and  BM- 
nHY,  WHraBHOOBK,  STBOUT,  FOOLBR, 
flUd  POWBHS,  JJ. 

J.  A.  MovrlU.  for  i>laliitlft.  B.  W.  Oakes, 
J.  A  Pdlslfer,  and  P.  B.  Ludden,  tor  defend- 
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EMERY,  J.  In  the  latter  part  of  January, 
1885,  the  plaintiff  corporation  began  the  erec- 
tion of  a  water  mill  upon  Its  own  land  and 
across  a  uonnavlgable  stream,  the  Little  An- 
droscoggin river,  at  Allnot  Comer.  At  that 
time,  some  three  miles  down  the  river,  there 
were  in  existence  another  water  mill  and  dam 
across  the  same  river,  which  had  been  built 
In  1888,  and  were.  In  January,  18%,  and 
thereafter,  leased  and  operated  by  the  defend- 
ant corporation.  The  plaintiff  admits  that 
the  defendant  thus  had  the  prior  and  superior 
right  to  use  the  flow  and  fall  of  the  river  to 
the  extent  that  the  solid  part  of  the  lower 
dam  hi  good  repair  would  flow,  and  it  claims 
that  it  set  the  wheels  of  its  own  mill  above 
that  flow.  The  plalntlfTs  mill  was  finished 
and  put  In  regular  operation  in  July,  1893. 

Some  three  years  afterwards,  in  July,  189S, 
the  defendant  put  on  top  of  the  solid  part  of 
its  dam,  along  its  whole  length,  flashboards 
24  inches  high,  and  maintained  them  there 
up  to  the  date  of  the  writ,  March  14,  1899,  to 
increase  its  head  of  water.  The  plaintiff  com- 
plains that  these  flashboards  have  caused  the 
water  to  flow  beyond  its  former  flow,  and 
upon  the  plaintiff's  wheels,  and  have  thereby 
materially  lessened  their  efficiency.  This  ac- 
tion on  the  case  is  brought  to  recover  dam- 
ages for  this  increased  flow  caused  by  the 
flashboards;  the  plaintiff  claiming  that  such 
increased  flow  is  beyond  the  defendant's 
right. 

The  first  question  raised  Is  purely  one  of 
fact,  viz.:  Whether  the  fiashboards,  added  to 
the  height  of  the  dam,  did  set  back  the  water 
upon  the  plaintiff's  wheels,  and  materially 
lessen  their  efficiency.  That  water  did  flow 
upon  the  plaintiff's  wheels  Is  not  denied,  but 
the  defendant  claims  such  flowa'ge  was  not 
shown  to  be  caused  by  the  flashboards.  There 
was  much  evidence  and  argument  upon  this 
question,  but  It  is  enough  for  us  to  say  that, 
after  careful  consideration,  we  are  satisfied 
that  the  plaintiff's  contention  Is  so  far  sus- 
tained. We  should  not  Incumber  the  reports 
with  reasons  for  decisions  of  questions  of 
fact  Such  reasons  are  of  no  service  in  the 
exposition  of  legal  principles. 

The  next  question  raised  is  one  of  law, -as 
well  as  of  fact,  viz.:  Whether  during  the  time 
named,  from  July.  1896,  to  March,  1899,  the 
defendant  had  a  legal  right  to  maintain  upon 
Its  dam  flashboards  24  inches  high,  flowing 
water,  as  they  did,  back  upon  the  plaintiff's 
wheels. 

At  common  law  no  person  could  maintain 
a  dam,  even  upon  his  own  land,  and  thereby 
flow  water  back  upon  the  lands  of  riparian 
owners  above.  By  our  mill  act  (Rev.  St  c. 
92),  any  person  may  build  upon  his  own  land 
across  a  nounavlgable  stream  a  water  mill, 
and  dams  to  raise  a  head  of  water  for  work- 
ing it  and  may  thereby  flow  back  the  water 
of  the  stream  upon  the  lands  above  as  high 
and  as  far  as  he  deems  necessary  for  the 
profitable  working  of  his  mill;  subject  only  to 
the  conditions  and  restrictions  named  in  the 


act  itself.  The  landowners  must  sabmlt  to 
the  flowage,  and  content  themselves  with  the 
pecuniary  compensation  to  be  obtaine*! 
through  proceediugs  provided  by  the  statott. 
Such  mill  owner  can  also.  In  the  same  way. 
Increase  the  height  of  his  dam  and  the  extent 
of  the  flowage  from  time  to  time,  as  the  ex- 
Igencles  of  his  business  may  seem  to  taim  to 
require;  he  making  Increased  cwnpensatio'D 
for  the  Increased  flowage. 

But  there  is  one  important  and  absolute  ex- 
ception to  the  above-named  statutory  right 
to  retard  the  natural  fiow  of  a  stream.  "Xo 
such  dam  shall  be  erected  (or  canal  eou- 
striicted)  to  the  injury  of  any  mill  (or  canal» 
lawfully  existing  on  the  same  stream."  Sec- 
Uon  2  of  the  mill  act  (Rev.  St  e.  92).  It  M- 
lows,  as  a  corollary,  that  when  a  seeonu 
mill  has  been  built  above  the  flowage  of  tlie 
first  and  older  mill  and  dam,  sncb  flowage 
cannot  be  Increased  by  raising  the  dam.  or 
by  other  appliances,  so  as  to  lessen  tbe  orig- 
inal efficiency  of  the  mill  above.  Whatever 
the  greater  age  of  his  mill,  the  right  of  a 
mill  owner  to  Increase  his  head  of  wat'.r 
ceases  when  the  flowage  begins  to  Injure 
the  operation  of  a  mill,  however  new.  if  al- 
ready lawfully  erected  before  the  injariotis 
flowage  began.  So  long,  however,  as  t^.e 
additional  fiowage  does  not  reach  up  so  far 
as  to  hijurlously  affect  some  miU  by  that 
time  lawfully  erected,  the  right  to  increase 
the  flowage  Is  unlimited,  except  as  limited 
by  the  statute  Itself.  This  increase  can  be 
effected  by  raising  the  height  of  the  solid 
dam  by  the  use  of  flashboards,  or  by  other 
appliances.  The  owners  of  unoccupied  water 
powers  or  mill  sites  must  submit  to  have 
them  flowed  out  and  made  useless,  and  must 
content  themselves  with  the  statutory  com- 
pensation. When,  however,  a  mill  Is  once 
lawfully  erected  above  him,  the  lower  mill 
owner  Is  then  limited  to  such  flowage  as  he 
had  made  or  appropriated  before  the  upp^r 
mill  was  built 

In  other  words,  a  mill  owner  can  at  any 
time  appropriate  for  raising  and  malntainiu^ 
a  head  of  water  for  working  his  mill  so 
much  space  In  the  river  valley  as  has  not 
already  been  appropriated  by  some  other 
mill  owner  for  his  own  mill.  This  appropria- 
tion, however,  must  be  actual  to  become  a 
right  It  cannot  be  by  mere  proclamation, 
nor  even  by  merely  marking  limits.  Theie 
must  he  an  actual  occupation  of  the  space  br 
a  head  or  pond  of  water  raised  by  dams  ac- 
tually constructed  of  the  re<iulsite  height  and 
efllclency  to  raise  such  head. 

But  there  Is  a  great  variation  In  tbe  vol- 
ume of  water  flowing  In  our  main  rivers  at 
different  seasons  and  times  of  the  year, 
and  even  in  different  years.*  Sometimes  the 
volume  is  large,  and  much  miyre  than  can 
be  used  for  power.  At  other  times  it  is 
much  smaller,  and  almost  without  power. 
With  an  unchanging  dam  the  head  of  water 
will  be  much  higher  and  the  flown  ge  wUl 
reach  much  further  back  in  seasons  of  rafai 
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tlian  In  seasons  of  drought  The  appropria- 
tion will  be  correspondingly  much  less  dar> 
Ing  some  montus  than  during  other  months. 
Should  an  upper  riparian  mill  owner  set  his 
newer  mill  at  the  upper  edge  of  the  flow- 
age  as  It  Is  In  thne  of  drought,  he  would 
bave  no  cause  of  complaint  If  flowed  out  In 
times  of  high  water;  the  lower  dam  remain- 
ing the  same.  Ue  could  only  complain  of 
the  Increase  of  the  flowage  power  of  the  low- 
er dam  by  artificial  means. 

The  profitable  working  of  water  mills  on 
our  rivers  requires  a  comparatively  uniform 
head  of  water  the  year  round;  less  than  that 
normally  caused  by  the  dam  In  times  of 
freshet,  and  more  than  that  normally  raised 
by  the  dam  In  times  of  drought.  Hill  owners 
accordingly  se^  to  obtain  an  approximation 
to  uniformity  In  various  ways,— sometimes 
by  building  the  solid  dam  sufficiently  high 
to  raise  enough  head  In  times  of  drought,  and 
providing  sluice  gates  and  waste  gates  to  tie 
removed  to  let  the  floods  through  in  times 
of  freshet,  sometimes  by  building  the  solid 
dam  less  high,  so  as  to  let  the  floods  pass  over 
-when  they  come,  and  by  supplementing  the 
dam  In  dry  times  by  flashboards,  placed  upon 
the  top,  to  be  removed  when  the  drought  Is 
over.  This  latter  practice  Is  as  lawful  as 
the  former,  and  by  It  the  head  of  water  and 
the  appropriation  of  space  above  for  flow- 
age  can  be  continued  through  the  dry  sea- 
sons, and  be  made  approximately  uniform 
the  year,  round. 

Movable  gates  and  planks  In  the  sluice 
'ways  and  waste  ways  in  a  dam,  regularly 
put  In  place  at  appropriate  seasons,  are  prac- 
tically a  part  of  the  dam,  and  flowage  by 
means  of  them  will  be  an  efTectual  appropria- 
tion of  the  river.  So  flashboards  on  the  top 
of  a  dam,  regularly  put  in  place  at  appro- 
priate seasons,  become  practically  a  part  of 
the  dam,  and  flowage  by  means  of  them 
will  be  eciually  an  appropriation.  But  to  ef- 
fect such  an  appropriation  by  movable  planks 
or  boards  In  or  on  the  dam,  the  use  of  them 
must  be  with  some  uniformity  and  regu- 
larity, so  that  the  riparian  owner  above  can 
see  that  they  are  regular  appurtenances  of 
the  dam.  They  should  be  of  practically  uni- 
form width,  and  generally  removed  and  re- 
placed at  uniform  times  or  stages  of  water, 
so  that  the  amount  of  the  appropriation  of 
the  river,  both  as  to  extent  and  time,  can 
be  ascertained  by  persons  proposing  to  build 
other  mills.  No  series  of  years  of  use  is  es- 
sential. Indeed,  the  appropriation  can  be 
made  in  one  season.  If  made  so  definite  as  to 
size  and  time  and  length  of  use  that  the  up- 
per riparian  owner  above  can  see  what  space 
is  actually  appropriated,  and  for  what  length 
of  time.  Ag^aln,  an  appropriation  once  made 
Is  not  necessarily  lost  by  an  occasional  omis- 
sion to  use  the  boards,  or  by  occasionally 
and  temporarily  reducing  their  size,  or  the 
length  of  time  of  their  use,  any  more  than 
an  omission  to  flow  while  repairing  or  re- 
building a  dam  wUl  destroy  the  right    StUl, 


the  boards  and  their  uae,  like  the  dam  itself, 
must  In  general  be  visibly  uniform,  r^ular, 
and  definite;  the  luphazaid,  the  indefinite, 
will  not  suflice. 

The  foregoing  legal  propositions  we  think 
are  fairly  deducIUe  from  the  language  of  the 
statute,  and  are  supported  by  authority. 
Blanchard  v.  Baker,  8  Me.  253;  Heath  t. 
Williams,  25  Me.  200;  Wood  v.  KeUey,  30 
Me.  57;  Pitman  v.  Poor,  88  Me.  237;  Lin- 
coln v.  Chadbourue,  56  Me.  197;  Dlngley  v. 
Gardiner,  73  Me.  (53;  Graham  v.  Virgin.  78 
Me.  338,  5  Atl.  532;  Gary  v.  Daniels,  8  Mete 
(Mass.)  466,  41  Am.  Dec.  532;  Pierce  T. 
Travers,  97  Mass.  30C;  Manufacturing  Co.  t. 
Worcestei-,  60  N.  H.  622;  Harris  v.  Manufac- 
turing Co.,  8  B.  1.  133,  5  Am.  Rep.  549;  Xoyes 
V.  SOllman,  34  Conn.  15;  Marcly  v.  Shults,  29 
N.  Y.  346;  Hall  v.  Augsbury,  46  N.  Y.  622. 

In  this  case  the  plaintiff  admits  tliat  all  the 
flowage  caused  by  the  solid  or  Immovable 
part  of  the  defendant's  dam  Is  rightful.  Its 
complaint  Is  solely  agalust  that  extra  flow- 
age,— extra  both  In  extent  and  duration,— 
caused  by  the  24-inch  flashboards  placed  on 
top  of  the  dam  In  July,  1898,  and  kept  there 
up  to  the  date  of  the  writ  March  14,  1880. 
The  question,  therefore.  Is  whether  before 
the  spring  of  1895,  when  the  plalntifTs  mill 
was  built  the  defendant  or  its  predecessors 
in  title  to  the  lower  dam  had  begun  to  use  24- 
Inch  fla;Bhboard8  upon  the  dam  In  such  man- 
ner, under  the  principles  above  stated,  as  to 
effect  an  additional  appropriation  of  the 
river  to  the  Increased  extent  and  time  named. 
This  is  a  question  of  fact  upon  which  the  de- 
fendant has  the  burden  of  proof.  Noyes  t. 
Stillman,  24  Conn.  15. 

Here,  again,  no  analysis  or  discussion  of 
the  evidence  should  be  given.  Our  findings 
only  should  be  stated.  Those  findings,  made 
after  due  consideration,  are  these:  The  low- 
er dam  was  built  in  1888.  From  that  time 
up  to  1893,  flashboards  of  widths  varying 
from  8  to  14  inches,  and  very  rarely  up  to  IS 
inches,  *were  annually  put  on  the  dam  at 
some  time  during  the  season  of  low  water, 
and  were  usually  carried  away  down  stream 
by  the  fall  freshets;  sometimes  In  the  first 
ralns,>and  sometimes,  though  rarely,  by  tlie 
spring  Ice.  It  does  not  appear  that  they 
were  put  on  at  regular  dates  or  at  specific 
stages  of  the  water.  They  were  not  taken 
off  at  all,  but  were  left  to  the  operation  of 
the  elements,  new  boards  being  used  each 
time.  The  wishes  or  remonstrances  of  tlie 
farmers  above  were  generally  heeded,  and  the 
use  of  the  flashboards  postponed  or  abridged, 
or  even  given  up  at  times,  to  avoid  their  ob- 
jections. In  1893  Mr.  Gay,  the  then  owner 
of  the  lower  mill,  desired  to  Increase  the 
bead  of  water  by  making  more  use  of  flash- 
boards  and  of  wider  ones.  He  explored  the 
river  above  while  no  flashboards  were  upon 
the  dam,  to  ascertain  the  extent  of  the  flow- 
age  with  the  dam  in  that  state.  He  thai 
put  flashboards  24  Inches  wide  upon  the  dam, 
and  again  explored  the  river  above,  to  as- 
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certain  tlie  extent  of  the  flowage  with  snch 
fluUioardB  on.  He  also  about  tbli  time  pur- 
chased «f  one  riparian  owner,  Mr.  Frank,  the 
right  to  flow  his  land  to  the  full  extent  caused 
by  the  24-lnch  flaahboards,  but  does  not  ap- 
pear to  have  made  any  other  purchases  of 
rights  for  the  proposed  increased  flowage. 
Almoet  immediately  after  his  return  from  the 
second  exploration,  he  took  off  the  upper  part 
of  the  flasbboards,  reducing  the  width  to  14 
toicbeB.  These  remaining  boards  went  off 
4own  stream  with  the  fall  rains.  Owing  to 
business  dlfliculUes,  the  lower  mill  was  not 
•perated  durii^  the  years  18&1  and  1895,  and 
no  flaahboards  whatever  were  placed  on  ttie 
dam  during  any  part  of  those  yean.  The 
plaintiff's  mill  was  erected,  as  already  stated, 
la  the  spring  of  1895,  when  no  flashboards 
had  been  on  the  dam  since  the  fall  of  1893. 

Here  we  have  only  one  instance  of  the 
me  of  flashboards  24  Inches  wide,  and  that 
tt  a  very  short  time,  in  the  sammer  of 
1808.  Indeed,  these  flashboards  seem  to  have 
been  put  on  as  an  experiment,  to  see.  how 
anch  they  would  Increase  the  flowage,  rath- 
er than  as  and  for  a  positive  appropriation 
«f  BO  much  more  head  of  water.  The  own- 
er apparently  met  with  objecttoas  and  diffi- 
culties, which  convinced  him  of  the  Inex- 
pediency of  carrying  out  his  project,  since, 
'  If  he  acCoally  made  such  appropriation,  he 
■wvald  be  answerable  In  damages  trader  the 
«iill  act,  as  was  held  In  Dlngley  T.  Gardl- 
■ner,  73  Me.  63.  Instead  of  leaving  on  the 
flashboatda  ot  the  Increased  width,  he  al- 
most immediately  reduced  them  to  the  for- 
mer maxlmnm  width  of  14  Inches.  He  prac- 
tically forbore  to  make  the  desired,  And,  per- 
haps, iBteaded,  extra  nppropriatlan. 

The  defendant  rests  some  argnnent  on 
tm  etrcumstanees— (1)  that  Mr.  Gay,  the 
ortrner  of  the  lower  dam  in  1S03,  then  formed 
■nd  proclaimed  the  Intention  to  sppropriate 
jm  extra  head  of  water  to  the  full  extent  of 
flashboards  24  Inches  wide;  and  (l^.that  the 
lessor  of  the  defendant  corporation  expressly 
lessed  the  right  to  raise  the  head  of  water 
■to  that  extent  tn  fact,  though  not  In  terms. 
As  to  the  first,  as  already  stated,  the  form- 
ing and  proclaiming  an  intentltin  ixy  appro- 
priate a  head  of  water  will  not  suffice. 
There  must  be  an  actual,  consummated  ap- 
prapriatlon.  As  to  the  second,  the  describ- 
ing In  laie  lease  the  extent  of  the  right  of 
lowage  merely  indicates  the  lessor's  opinion 
M  1»  fte  extent  of  that  right.  It  Is  not  evl- 
4eiiee  agslnBt  tbe  plaintiff  of  the  actual  «c- 
tnt. 

We  think  it  evident  lliat,  rtnder  the  law 
as  aborve  stated,  the  defendant  has  not  shown 
■m  right  to  maintain  on  its  dam  flashboards 
•m  wide  as  24  inches  during  the  mouths  from 
Jnly  to  March.  The  plaintiff  Is  therefore  en- 
-tttled  to  ivAgment  for  some  amonnt. 

What  damages  the  plaintiff  Is  entiUed  to 
wcofw  is  the  remaining  question,  snd  one 
•af  aonie  importance. 

Xbe  only  matAlnery  in  the  plattttBFs  mfll 


at  Minot  Comer,  the  wheels  of  which  irere 
Impeded  by  tlie  flariiboards  alwre,  was  na- 
chluery  for  the  generation  of  eleetridty, 
which  was  transmitted  by  wires  to  another 
mill  of  the  plaintiff,  on  the  same  river,  near- 
ly a  mHe  above.  This  >atter  mBI  waa  fitted 
for  the  manufacture  of  leather  board,  and 
then  contained  the  equivalent  of  17  ensinek, 
called  ''(seating  engines,"  by  which  ttie  stock 
was  made  into  the  board.  The  electric  pow- 
er transmitted  from  the  mHI  at  MInot  was 
directly  applied  to  these  machlneSh  except  a 
small  part  used  for  lighting  purpases.  Tliis 
power  thus  transmitted  from  the  mffl  at 
Minot  Comer  was  necessary  to  the  efficient 
operation  of  the  machinery  of  this  mUl,  and. 
with  the  mill's  own  water  power,  waa  suffi- 
cient During  the  time  covered  hj  the  writ 
from  July  to  March,  the  extra  twckwater 
flowed  upon  the  wheels  at  Hinot  Comer  tqr 
the  defendant's  flashboards,  as  already  stat- 
ed, reduced  the  power  of  those  wheda  to  anefa 
an  extent  that  the  nmonat  or  force  of  tlK 
electricity  generated  and  transmitted  to  the 
leather-board  mill  was  thereby  sensibly  di- 
minished by  several  horse  power;  enough  to 
compel  the  shutting  off  three  of  the  beating 
engines,  or  to  rednce  the  tfficlency  of  them 
all  to  iliat  extent  So  far  as  appears,  bad 
it  not  been  for  the  defendant's  flaabboards, 
the  whole  number  of  engines  In  tbe  leatfaa- 
board  mill  could  have  been  efficiently  mn  on 
full  time— 23  hours  a  day^from  July  to 
March  with  the  aid  of  the  electric  power  gen- 
erated at  the  Minot  Corner  mlB. 

The  plaintiff  claims  compensation  for  tiie 
leas  of  the  net  earnings  of  tbe  three  beating 
engines  thus  made  idle,  or  on  1!he  equivalent 
loss  of  efficiency  of  tbe  whole  plant  The 
defendant  eontends  that  all  Injnry  to  the 
operation  of  the  leather-board  mill  Is  too  re- 
mote and  sepamte  from  the  defendants  acts 
to  be  an  element  of  legal  damage.  We  think 
not.  The  connection  lietwwn  the  machlBery 
hi  the  leatherMboard  mill  and  the  water  wheels 
at  Minofs  Comer  is  tn  Immediate  and  direct 
as  if  that  machinery  were' placed  directly  over 
the  wheels,  and  connected  with  them  by  short 
belts  or  shafts.  It  is  immaterial  how  far  dis- 
tant the  wheals  are  from  the  machines,  {at>- 
vlded  the  one  propels  the  ottier.  Power  is 
transmitted  from  wheels  to  maebtaiery  at  a 
distance  as  directly  by  dectrfc  ratrcnts 
through  wires  as  by  b^ta  or  shafts  or  oOier 
appliances.  When  water  wheels  propel  elec- 
tric generators,  and  the  electricity  thus  gen- 
erated flows  ovor  wires,  and  prop^s  ma- 
chines, even  at  a  distance,  the  water  wheels 
directly  propel  the  machines. 

The  defendant  agstn  _  contends  thnt  the 
net  earnings  or  proflts  alleged  to  be  lost  are 
not  recoverable  because  too  uncertain  and 
speculative,  and  that  the-  plaintflf  Is  limited 
to  the  decrease  in  the  rental'value  of  Its  mill 
at  SHnof  s  Comer.  If  sndi  profits  are  nncer- 
tatn  or  spectdattve,  tliey  eannet  be  Included 
in  the  assessment  of  damages.  When,  bow- 
ever,  one  has  erected  or  acquired  a  raioabie 
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jdaot,  wltb  an  eatabllBhed  boaineM  connected 
therewith,  yielding  regular  proflts,  and  his 
plant  iB  Impeded  in  Its  efficient  operation  by 
the  tortloua  act  of  another,  so  that  bla  regu- 
lar profits  are  thereby  lessened,  he  cannot  be 
made  whole  unless  he  Is  reimbursed  for  the 
lost  earnings  of  his  plant  Uls  whole  plant 
and  hU  business  combined  may  earn  far  more 
Income  under  his  management  than  the  mere  ' 
ntiarket  rental  Talue  of  some  part,  or  even  { 
all,  of  the  plant  Uls  actual  loss  from  the  di- 
minished efficiency  of  his  plant,  and  the  con- 
sequent diminished  product,  may  be  far  more 
than  the  decrease  In  the  market  rental  value. 
He  Is  Justly  entitled  to  the  profits  which  his 
sagacity,  skill,  and  Industry  would  bring  him 
in  the  business  ff  not  interfered  with.  If  he 
cannot  recover  from  the  wrongdoer  this  ac- 
tual loss  over  and  above  the  decrease  in  the 
rental  value,  he  suffers  a  wrong,  to  the  great 
reproach  of  the  law. 

The  law,  however.  Is  not  open  to  that  re- 
proach. In  White  T.  Moseley,  8  Pick.  8S6, 
the  defendant  tore  away  part  of  the  plain- 
tlfTs  dam  upon  which  was  a  mill,  thereby 
lessening  the  efficiency  of  the  mill.  The 
plaintiff  claimed  and  recovered  not  only  the 
<:oat  of  restoring  the  dam,  but  also  for  the 
loss  of  profits  tlirough  the  interruption  of  his 
business.  In  French  v.  Lumber  Cow,  146 
Mass.  261,  14  N.  K.  113,  the  defendant  wrong- 
fully caused  sand  and  logs  to  accumulate  in 
the  river  In  front  of  the  plaintiff's  hotel.  The 
plaintiff  claimed  and  recovered  the  expense 
of  removing  the  obstructions,  and  also  the 
loss  suffered  fi-om  the  consequent  diminution 
of  the  business  and  profits  of  his  hotel.  In 
Schlle  V.  Brokhahns,  80  N.  Y.  614,  the  de- 
fendant tore  down, a  party  wall,  thereby  ex- 
posing the  plaintiff's  shop  to  the  weather. 
The  plaintiff  was  not  confined  to  loss  of 
rental  value  of  his  shop,  but  recovered  the 
loss  of  profits  from  diminution  of  his  busi- 
ness there.  In  Holden  t.  Mannfactnrlng  Co., 
53  N.  H.  SSSt,  the  defendant  tortiously  lessen- 
ed the  water  power  of  the  plaintiff's  eotton 
mill,  thereby  diminishing  the  efficiency  of  his 
machinery.  It  was  adjudged  that  the  plain- 
tiff could  recover  for  the  consequent  diminu- 
tion of  the  set  earnings  or  profi.t8  of  his  mill. 
In  Simmons  t.  Brown,  5  R.  I.  299,  73  Am. 
Dec.  79,  the  defendant,  by  raising  his  dam 
tortiously,  caused  the  water  to  flow  Imck  up- 
on the  plaintiff's  wheels  in  his  cotton  mill 
4ibove.  The  defendant  contended,  there  as 
here,  that  he  was  liable  only  for  a  fair  and 
reasonable  rent  of  the  water. power  of  which 
the  plaintiff  was  deprived.  The  court  held, 
however,  that  the  i^intiff  could  recover  tor 
the  loss  of  such  profits  as  he.  might  have  made 
upon  the  goods  he  would. have  manufactured 
but  for  tlie  defendant's  act.  In  Allison  v.  Chan- 
dler, 11  Mich.  542,  the  plaintiff  was  tortiously 
ejected  and  kept  out  of  &  stone  which  he 
had  leased  of  the  defendant,  and  in  which  he 
was  doing  .a  watch  and  Jewelry  business. 
The  .defendant  contended,  there  as  here,  that 
he  was  liable  only  for  the  value  «(f  the  plain- 


tiff's lease  of  the  store,  but  it  was  held  that 
he  was  liable  for  the  whole  bijury  to  the 
plaintiff's  business.  Including  loss  of  profits 
for  the  interruption  of  his  business  during 
the  time  necessary  to  obtain  a  new  store  and 
resume  business.  In  City  of  Terre  Haute  y. 
Hudnut  112  Ind.  542,  13  N.  E.  686,  the  city 
tortiously  caused  water  to  flow  in  and  upon 
Hudnut's  premises,  compelling  repairs  and  a 
cessation  of  the  business  of  his  gristmill  for 
60  days.  The  point  was  made  that  the  city 
was  only  liable  for  the  cost  of  the  repairs  and 
the  fair  rent  of  the  mill  during  the  time. 
The  court  thereupon  went  over  the  whole 
question,  citing  many  cases,  and  held  that 
Hudnut  was  entitled  to  recover  the  loss  of 
the  profits  he  would  probably  have  made  in 
his  business  had  it  not  been  in'terrupted. 

We  find  no  decisions  of  our  own  coiurt  In 
conflict  with  the  above.  In  the  cases  in 
which  a  claim  to  recover  for  lost  profits  is 
denied,  it  will  be  found  that  the  profits  claim- 
ed were  not  reasonably  certain  to  accrue,  but 
were  speculative,  contingent,  or  otherwise  un- 
certain, or  merely  probable.  On  the  otb» 
hand,  in  liodlck  v.  Hinckley,  8  Me.  274,  it 
was  held,  against  the  contention  of  the  de- 
fendant that  the  proper  rule  of  damages  for 
the  detention  of  a  vessel  was  what  it  could 
have  earned  by  being  chartered  for  that  time. 
In  Bueknam  v.  Nash,  12  Me.  474,  a  mill  own- 
er was  deprived  of  logs  he  bad  acquired  to 
saw  tn  his  mill.  It  was  held  he  could  re- 
cover the  loss  of  the  profit  of  sawing  the  log^ 
in  his. mill,— 1.  e.  the  earnings  of  the  mill,— 
and  also  the  profit  be  would  hare  received 
from  the  rlee  in  the  mnileet  price  of  the  logs. 
In  ITrye  v.  BaUroad  Co.,  67  Me.  414,  the  plain- 
tiff had  a  eostraet  with  the  defendant  by 
which  he  was  to  have  the  exclusive  right  to 
oarrytbeidefendant's  passengers  between  the 
Dexter  railroad  station  and  Kineo  for -$2.50 
each  passenger  thus  carried  on  through  tick- 
ets. The  defendant  wrongfully  terminat- 
ed the  contract,  but  contended  that  the 
damages  were  limited  to  the  difference  be- 
tween  ttie  $2.60  and  the  actual  cost  of  car- 
rying a  passenger.  It  appeared,  however, 
that  the  plalntilTs  «tage  line  between  Dex- 
ter and  Greenville,  established  under  the 
contract  bronffht  him  other  profits  from  way 
passengers,  express  service,  etc.,  but  not 
enough  to  keep  up  the  line  after  the  de- 
fendant terminated  Its  contract  It  was  held 
that  these  additional  profits,  being  reason- 
ably certain  during  the  remainder  of  the 
contract  term,  were  to  be  Included  In  the 
damages.  In  McPheters  v.  Log-Driving  Co., 
78  Me.  329,  5  Atl.  270,  the  defendant  wrong- 
fully delayed  the  plaintiff  in  his  performance 
of  a  contract  to  drive  logs  for  another  party, 
so  that  the  ptalntlfT  was  delayed  In  receiving 
his  pay.  It  was  held  that  the  defendant  was 
liable  to  pay  the  increased  cost  of  driving 
and  also  the  loss  of  interest  on  the  contract 
price,  which  Interest  of  course,  was  only  the 
reasonably  certain  eamings  or, profit  (tf  the 
money  during  the  delay.       ^^  i 

Digitized  by  V^OOQlC 


1100 


48  ATLANTIC  REPORTER. 


(Mc 


BecurrlnK  now  to  the  evidence  In  the  case, 
we  find  that  the  plaintiff  had  acquired  Its 
plant,  nnd  was  doing  a  business  In  connection 
with  It,  viz.  the  manufacture  of  leather 
boards.  The  business  appears  to  have  be- 
come established,  regular,  and  permanent 
Its  volume  was  such  that  the  factory  or  mill 
was  running  on  full  time,— 23  hours  a  day. 
There  Is  no  suggestion  of  any  falling  off  in 
the  demand  for,  or  price  of,  the  manufac- 
tured product.  No  brealvage  of  machlnei'y, 
no  Interruption  of  any  kind.  Is  shown  except 
that  caused  by  the  flowage.  The  regular 
daily  product  of  three  beating  engines,  run- 
ning for  23  hours  each  day,  was  one  ton  of 
manufactured  leather  board.  There  was  a 
regular  definite  profit  upon  each  ton  manu- 
factured. It  seems  rensonably  certain  that 
such  production  and  consequent  earnings  or 
profits  would  have  continued  during  the  time 
covered  by  the  writ;  at  least,  no  reason  Is 
shown  for  apprehending  the  contrary.  So 
far,  therefore,  as  the  defendant  crippled  the 
engines,  and  reduced  their  profit-making 
power.  It  should  itself  make  up  that  profit 

The  application  of  the  principle  of  recovery 
for  lost  profits  is  much  more  difficult  than  the 
exposition  of  the  principle  itself.  Numerous 
circumstances  must  be  considered.  The  fac- 
tory did  not  run  every  day.  The  defendant 
apparently  had  the  right  to  maintain  flash- 
boards  of  some  width  during  some  part  of 
the  time.  Much  of  the  time,  also,  the  ice, 
the  natural  high  stage  of  the  water,  and  oth- 
er obstructions,  may  have  more  or  less  flowed 
out  the  plaintiff's  wheels.  It  was  for  the 
plaintiff  to  show  ns  how  much  of  the  flow- 
age  In  amount,  time,  and  Injury  resulted  di- 
rectly from  the  defendant's  use  of  flashbonrds 
In  excess  of  right  We  wish,  as  was  sug- 
gested by  the  Justice  presiding  at  the  trial, 
the  amount  of  damages  might  be  assessed  by 
a  commission  of  experts,  who  could  obtain 
full  data,  and  make  the  proper  discrimination 
between  the  rightful  and  wrongful  flowage. 
The  task,  however,  has  been  imposed  upon 
na,  and  after  careful  consideration  of  the  lim- 
ited data  laid  before  us,  our  minds  rest  upon 
the  sum  of  $800  as  the  most  that  is  justified 
by  the  evidence  In  this  case. 

Judgment  for  the  plaintiff  tor  $800. 


HAMUN  V.  CITY  OF  BIDDBPORE; 

(Supreme  Judicial  Court  of  Maine.     June  4, 

1901.) 

HXTNICIPAL    CORPORATIONS— SBWBRS—BSTAB. 
LISHMBNT— SUPPICIBNCT  —  REPAIR  —  CITY'3 
LIABILITY— LANDOWNER'S   RIGHTS. 
1.  The  records  of  the  city  council  of  the  city 
of  Biddeford  clearly  establish  the  fact  that  the 
common   council   originally   opposed   the  con- 
strnction  of  the  sewer  in  qnestion,  while  the 
mayor  and  aldprmeii  insisted  npon  the  propo- 
sition to  build  it,  and  tlirouKh  a  committee  of 
conference  finally  succeeded  in  procnrinK  the 
assent  of  the  common  council.     The  oral  evi- 
dence  satisfactorily    shows   that   it   was   con- 
structed by  the  street  commissioner,  at  the  ex- 


pense of  the  city,  under  the  Immediate  direc- 
tion of  the  mayor  and  aldermen.  Beld.  that 
this  action  of  the  mayor  and  aldermen  was  not 
invalidated  by  the  superfluous  assent  of  the 
common  council. 

2.  Held  that  while  the  sewer  complained  of 
continued  to  be  used  for  the  flow  of  the  drain- 
age denJKned  to  pass  through  it,  it  was  the  duty 
of  the  city  to  maintain  and  keep  it  in  repair; 
and  although  no  action  lies  for  a  defect  or  _want 
of  suftlciency  in  the  plan  or  system  of  drainage 
adopted  in  tlie  exercise  of  a  quasi  judicial  dis- 
cretion, under  powers  specially  conferred  by 
statute,  the  dut.v  of  Ifecpiug  the  common  sow- 
ers in  repair  and  free  from  obstruction  aftc-r 
they  have  been  constructed  and  have  bec«»nie 
the  property  of  the  city  under  such  authority 
Is  a  miuisterial  duty,  for  neglect  of  which  the 
city  is  liable  to  any  person  injured.  The  same 
Is  true  of  the  duty  actually  to  constmct  tbeni 
with  reasonable  care  and  skill;  and  there  ia 
no  difference  In  these  duties,  whether  the  cit.v 
has  a(<iuLred  the  right  to  maintain  the  sewer 
by  prescription,  or  has  laid  it  under  the  statute. 

3.  Held,  that  the  plaintilT  had  no  private 
drain  conuected  with  the  sewer  in  question, 
and  was  not  entitled  to  drainage  through  it  ac- 
cording to  the  provision  of  the  statute;  but  he 
sustained  damage  by  reason  of  the  injury  to 
the  foundation  of  his  stable  and  the  land  across 
which  the  sewer  was  laid,  caused  by  the  ne;;- 
lect  of  the  city  to  keep  the  sewer  in  proper  re- 
pair, and  this,  upon  obvious  principles  of  jus- 
tice, as  well  as  upon  authority,  he  is  entitled 
to  recover  in  this  action. 

4.  This  case  is  not  affected  by  chapter  2GS  of 
the  Public  Laws  of  1001. 

(Official.) 

Report  from  supreme  Judicial  coart,  York 
county. 

Action  by  John  B.  Hamlin  against  the  city 
of  Biddeford  to  recover  damages  for  defend- 
ant's failure  to  keep  and  maintain  a  sewer 
running  through  plaintiff's  premises  In  proper 
repair.  Submitted  on  report  Judgment  for 
plaintiff. 

Argued  before  WISWELL,  C.  J.,  and  EM- 
BRT,  WHITBHOUSB,  STROUT,  SAVAGE, 
and  FO(3LER,  JJ. 

P.  W.  Hovey,  for  plaintiff.  J.  P.  Bumbam. 
for  defendant 

WHITBHOUSB,  J.  This  Is  an  action  on 
the  case  to  recover  damages  alleged  to  b.ive 
been  sustained  by  the  plaintiff  through  the 
failure  of  the  defendant  city  to  maintain  and 
keep  In  repair  a  plank  sewer,  laid  across  the 
plalntllTs  premises,  situated  on  the  westerly 
side  of  Granite  street,  and  between  Granite 
street  and  Hlll  street.  In  the  city  of  Bidde- 
ford. 

It  Is  contended,  in  behalf  of  the  city,  that 
the  sewer  in  question  Is  not  one  for  which  the 
city  had  any  legal  responsibility,  either  with 
respect  to  its  original  construction  or  Its  sub- 
sequent maintenance  and  repair. 

The  statute  law  of  the  state  regulating  the 
construction  and  maintenance  of  "drains  and 
common  sewers"  is  found  in  chapter  IG  of  the 
Revised  Statutes. 

Sections  two  and  three  of  this  chapter  are 
as  follows: 

"Sec.  2.  The  municipal  ofllcers  of  a  town 
may,  at  the  expense  of  the  town,  construct 
public  drnlns  or  sewers  along  or  across  any 
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public  way  therein,  and  through  any  lands  of 
persons  or  corporations,  when  they  deem  It 
necessary  tat  public  convenience  or  health, 
and  they  shall  be  under  their  controL 

"Sec.  3.  Before  the  land  Is  so  taken,  notice 
shall  be  given  and  damages  assessed  and  paid 
therefor  as  is  provided  for  the  location  of 
town  ways." 

Section  4  authorizes  abutters  upon  the  line 
of  a  public  drain  and  the  owners  of  con- 
tiguous private  drains  to  enter  and  connect 
with  It,  on  application  to  the  municipal  of- 
ficers and  paying  therefor  what  they  deter- 
mine. It  farther  provides  that  the  written 
permits  given  to  the  applicant  so  to  enter  the 
drain  shall  run  with  the  land  without  fur- 
ther payment. 

Section  9  provides  "that  after  a  public 
drain  has  been  constructed,  and  any  person 
has  paid  for  connecting  with  it.  It  shall  be 
constantly  maintained  and  kept  in  repair  by 
the  town,  so  as  to  afford  sufficient  and  suit- 
able flow  for  all  drainage  entitled  to  pass 
through  It  •  •  •  If  such  town  does  not 
so  mtiintaln  and  keep  It  in  repair,  any  person 
entitled  to  drainage  through  it  may  have  an 
action  against  the  town  for  his  damages 
thereby  sustained." 

Section  10  requires  that  "all  proceedings 
of  municipal  officers  aforesaid  shall  be  at 
their  legal  meetings,"  and  that  "a  suitable 
record  shall  be  made  of  all  such  permits,  ex- 
hil  itiiig  the  persons  and  lands  to  which  they 
apply." 

By  virtue  of  these  provisions  of  the  statute 
the  authority  to  lay  out  and  construct  pub- 
lie  drains  and  sewers,  as  well  as  the  subse- 
(lui'iit  control  over  them,  is  clearly  vested, 
nut  in  the  city  or  town  as  a  corporation,  but 
in  the  "municipal  officers,"  as  representatives 
of  the  general  government  There  Is  no  stat- 
ute in  this  state  conferring  such  authority 
upon  the  city  or  town,  or  upon  any  officials 
as  agents  of  the  city  or  town.  Nor  is  such 
authority  neceasarily  incident  to  the  exercise 
of  its  corporate  powers  or  the  discharge  of 
its  corporate  duties.  True,  the  work  must 
be  done  "at  the  expense  of  the  town."  A 
proper  system  of  drainage  so  directly  con- 
cerns the  public  health  that  the  legislature 
has  deemed  it  just  and  right  to  equalize  the 
burden  of  constructing  sewers  by  requiring 
payment  to  be  made  from  the  municipal  treas- 
ury. But,  in  exercising  the  authority  con- 
ferred upon  them  by  the  statute,  "the  munici- 
pal officers  act  not  as  agents  of  the  town, 
t>ut  as  public  officers  intrusted  with  a  large 
discretion  and  appoiated  by  law  to  exercise 
absolute  control  over  the  subject-matter." 
Gllpatrick  v.  City  of  Biddeford,  86  Me.  534, 
30  Atl.  99,  and  cases  cited.  In  this  respect 
"they  act  upon  their  own  responsibility,  and 
are  not  subject  either  to  the  control  or  the 
direction  of  the  inhabitants  of  the  town." 
Bulger  V.  Inhabitants  of  Eden,  82  Me.  352, 
19  Atl.  820,  0  L.  R.  A.  20.'>;  Goddard  v.  In- 
habitants of  Harpswell,  84  Me.  400,  24  AU. 
058,  30  Am.  St  Rep.  873;    Brunswick  Gas- 


light Co.  V.  Brunswick  Village  Corp.,  02  Me. 
403,  43  AU.  104. 

If  the  plaintiff  would  recover  by  virtue  of 
the  provisions  of  this  statute.  It  is,  therefore. 
Incumbent  upon  him  to  show  that  the  sewer 
in  question  was  constructed  by  the  municipal 
officers  of  Biddeford,  acting,  not  as  agents 
of  the  corporation,  but  as  public  officers  in 
obedience  to  general  law;  that  the  city  there- 
by became  bound  to  mahitain  and  keep  it  In 
repair,  "so  as  to  afford  suitable  flow  for  all 
drainage  entitled  to  pass  through  it";  and 
that  by  reason  of  its  failure  to  keep  it  in  re- 
pair it  became  liable  in  this  action  for  the 
damages  sustained  by  the  plaintiff. 

It  is  not  in  controversy  that  the  sewer 
was  constructed  In  1878  at  the  expense  of 
the  city,  and  the  evidence  shows  that  It  was 
built  under  the  direction  of  the  mayor  and 
aldermen  and  the  joint  standing  committee 
on  streets,  composed  of  members  of  both 
branches  of  the  city  council.  It  is  not  in 
controversy  that  it  has  been  deemed  and 
treated  by  the  city  as  a  part  of  Its  system 
of  sewers  from  the  time  of  its  construction 
to  the  commencement  of  this  action.  The 
records  of  the  city  council  of  Biddeford,  com- 
posed of  the  mayor  and  aldermen  and  com- 
mon council,  disclose  certain  proceedings  by 
the  concurrent  action  of  both  branches,  pur- 
poi-tlng  to  be  an  approval  of  a  proposition  to 
have  this  drain  constructed,  and  the  final  re- 
port of  the  committee  of  conference  appoint- 
ed by  the  two  branches  to  consider  the  mat- 
ter appears  to  have  been  a  recommendation 
that  the  drain  should  be  built  and  this  re- 
port of  the  committee  was  accepted  by  both 
branches  of  the  city  council.  The  subject- 
matter  undoubtedly  received  the  attention  of 
both  brantbea,  but  the  action  taken  by  them 
never  assumed  the  form  of  a  direct  vote  in- 
structing the  street  commissioner  to  bnlld  the 
drain,  or  giving  any  directions  in  regard  to 
the  manner  of  building  it  In  this  respect 
the  situation  was  analogous  to  that  described 
In  Gllpatrick  v.  City  of  Biddeford,  88  Me. 
534,  30  Atl.  99.    In  that  case  the  court  said: 

"The  ordinance  of  the  city  of  Biddeford, 
making  it  tlie  duty  of  the  street  commis- 
sioner to  superintend  the  building  and  repair 
of  sewers  and  make  contracts  therefor, 
•  *  •  obviously  was  not  designed  as  an 
attempt  to  usurp  the  powers  vested  In  the 
mayor  and  aldermen  by  the  general  statute. 
It  was  doubtless  primarily  intended  to  apply 
to  the  constractlon  of  sewers  In  the  public 
streets,  for  the  safe  condition  of  which  the 
city  was  responsible.  Its  peculiar  terms  were 
probably  the  result  of  a  misapprehension  in 
regard  to  the  law.  So  far  as  It  would  have 
the  effect  to  take  away  the  authority  and 
discretion  of  the  municipal  officers  respecting 
the  building  of  sewers  wholly  outside  the  lim- 
its of  the  street,  the  ordinance,  being  unau- 
thorized either  by  the  city  charter  or  by  gen- 
eral law,  is  manifestly  void.    •    •    • 

"The  concurrent  action  of  the  city  coun- 
cil, in  referring  the  matter  to  a  committee 
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and  recommending  the  construction  of  this 
drain,  may  furtJ.er  indicate  a  failure  to  dis- 
tinguish between  the  municipal  officers  and 
the  city  council,  or  a  misconception  of  the 
duties  of  the  two  branches.  But  It  was  not  a 
vote  to  build  the  sewer,  nor  an  Instruction  to 
any  agent  to  build  it.  It  was,  rather,  an  ap- 
proval of  a  general  proposition  for  the  com- 
pletion of  several  sewers,  and  it  was  naturally 
Incident  to  tlielr  joint  action  in  appropriating 
and  raising  a  large  sum  of  money  to  be  ex- 
pended on  the  worlc  aa  required  by  general 
law." 

It  Is  true  that  there  Is  no  record  of  any 
formal  vote  by  the  mayor  and  aldermen  in 
the  case  at  bar  authorizing  the  construction 
of  the  drain,  apart  from  such  concurrent  ac- 
tion as  a  co-ordinate  branch  of  the  city  coun- 
cil. But  the  records  clearly  establish  the 
fact  that  the  common  council  originally  op- 
posed the  construction  of  the  drain,  while  the 
mayor  and  aldermen  insisted  upon  the  propo- 
sition to  build  it,  and  through  a  committee 
of  conference  Anally  succeeded  in  procuring 
the  assent  of  the  common  council.  The  oral 
evidence  satisfactorily  shows  that  it  was  con- 
structed by  the  street  commissioner,  at  the 
expense  of  the  city,  under  tlie  immediate  di- 
rection of  the  "mayor  and  aldermen,"  acting, 
however,  to  some  extent  in  conjunction  with 
the  committee  on  streets. 

A  similar  question  arose  in  Woodbridge  ▼. 
City  of  Cambridge,  114  Mass.  483,  and  the 
court  held  that  the  order  of  the  mayor  and 
aldermen  for  the  construction  of  a  common 
sewer  was  within  the  power  conferred  upon 
them  by  their  statute,  "and  was  not  invali- 
dated by  the  superfluous  assent  of  the  com- 
mon counciL" 

In  Collins  T.  Holyoke.  146  Mass.  298,  15  N. 
El.  008>  it  was  objected  that  the  sewer  was 
"built  under  the  supervision  and  direction  of 
a  committee,  composed  of  four  members  of 
the  common  council  and  three  aldermen"; 
but  the  court  held  that  the  statute,  which 
gave  the  mayor  and  aldermen  authority  to 
maice  the  sewer,  "did  not  preclude  them  from 
employing  agents  to  supervise  and  direct  the 
worlc,"  and  that  the  validity  of  their  assess- 
ment was  "not  affected  by  the  fact  that  they 
called  in  another  person  to  assist  them  in 
mailing  it" 

It  is  true  that  in  Darling  ▼.  Bangor,  6S 
Me.  108,  our  conrt  used  the  following  lan- 
guage touching  this  question:  "To  act  as  a 
distinct  and  separate  body  is  one  thing;  for 
the  same  persons  to  act  in  connection  with 
and  aa  a  part  of  another  body  Is  another 
and  a  very  different  thing.  ▲  drain  cannot 
have  the  sanction  of  the-  statute,  nnless  It  is 
built  by  the  authority  and  under  the  sole 
responsibility  of  the  body  therein  provided, 
and  in  pursuance  of  the  provisions  therein 
prescribed."  But  that  was  an  action  to  en- 
force the  common-law  liability  of  the  defend- 
ants, and  the  observation  above  quoted  was 
obiter  dictum,  not  necessary  to  the  decision 
of  the  caae.    U  la,  therefore^  not  a  precedent 


requiring  the  court  to  observe  tbe  rule  of 
stare  decisis. 

"The  primary  and  fundamental  idea  of  ft 
municipal  corporation,"  says  Judge  Dillon,  "Is 
an  institution  to  regulate  and  administer  the 
internal  concerns  of  the  inhabitants  of  a.  de- 
fined locality  in  matters  peculiar  to  the  place 
incorporated,  or  at  all  events  not  common 
to  the  state  or  people  at  large;  but  it  is  the 
constant' practice  of  the  states.  In  this  coon- 
try,  to  maice  use  of  tbe  incorporated  instm- 
mcntality,  or  of  Its  officers,  to  exercise  pow- 
ers, perform  duties,  and  execute  functions 
that  are  not  strictly  or  properly  local  or  mu- 
nicipal In  their  nature,  but  which  are,  in  Cact. 
state  powers,  exercised  by  local  offlceis  ■wltbr 
in  defined  territorial  limits.  •  •  •  In  the- 
ory the  two  classes  of  powers  are  distinct,  Imt 
the  line  which  separates  the  one  from  the 
other  Is  often  difflcnlt  to  trace."  1  DIU.  Mnn. 
Corp.  i  21. 

In  view  of  this  composite  character  and 
diversified  authority  of  a  municipal  corpora- 
tion, it  might  be  anticipated  that  ordinary 
mimlcipal  officers  would  sometimes  fail  to 
observe  the  distinction  between  their  func- 
tions as  agents  of  tbe  corporation  and  their 
powers  and  duties  as  representatlTea  of  the 
public  law  of  the  state.  By  virtue  of  tbe 
statute,  the  authority  to  lay  ont  and  con- 
struct public  drahis  is  vested  in  the  municipal 
officers,  and  the  exercise  of  their  authority 
does  not  require  the  assent  of  the  other 
branch  of  the  city  government;  bat  the  work 
mnst  be  done  at  the  expense  of  the  city,  and 
the  act  of  appropriating  and  raisin?  the  mon- 
ey required  to  defray  this  etpense  does  in- 
volve the  co-operation  of  both  branches  of 
the  city  council.  In  making  their  adjudica- 
tion upon  the  necessity  of  a  given  sewer,  the 
mayor  and  aldermen  are  not  subject  to  the 
direction  or  control  of  the  city  council;  but 
in  performing  such  judicial  functions  It  would 
not  be  Illegal,  but  often  highly  proper  and 
necessary,  to  confer  with  the  other  branch 
of  the  council  respecting  the  amount  of  the 
appropriation  reasonably  available  for  that 
purpose. 

In  the  case  at  bar,  tbe  mayor  and  alder- 
men doubtless  undertook  in  good  faith  to 
discharge  a  doty  imposed  upon  them  by  law 
for  the  public  use  and  benefit  They  may 
not  iuiTe  had  a  very  clear  apprehension  In 
regard  to  the  precise  nature  and  limitation 
of  their  authority,  bnt  they  evidently  intended 
to  have  the  sewer  in  question  laid  out  and 
constructed  at  the  expense  of  the  city,  and 
In  such  a  manner  as  to  render  the  city  charge- 
able for  its  subsequent  maintenance  and  re- 
pair; and  under  all  the  circmnstances  the 
work  may  not  unreasonably  be  held  to  have 
been  done  under  the  direction  of  the  munici- 
pal officers  acting,  not  as  agents  of  tbe  city, 
bnt  as  public  officers  in  the  exercise  of  power 
conferred  by  general  law. 

It  is,  accordingly,  the  opinion  of  the  court 
that,  while  the  sewer  complained  of  contin- 
ued to  be  naed  for  the  flow  of  the  drainage 
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1osI;a>ed  to  pass  through  It,  It  was  the  duty  of 
^e  city  to  maintain  and  keep  it  in  repair;  and 
iltliougb  "no  action  lies  for  a  defect  or  want 
}f  sufticiency  in  the  plan  or  system  of  drain- 
age adopted  in  the  exercise  of  a  quasi  Judicial 
discretion,  under  powers  specially  conferred 
by  statute,  the  duty  of  keeping  the  conunon 
sewera  In  repair  and  free  from  obstructions 
after  they  bare  been  constructed  and  have 
become  the  property  of  the  city  under  such 
authority  ia  a  ministerial  duty,  for  neglect 
of  which  the  city  is  liable  to  any  person  in- 
jured. The  same  is  true  of  the  duty  actually 
to  construct  them  with  reasonable  care  and 
skill;  and  there  is  no  diHereuce  in  these  du- 
ties, whether  the  city  has  acquired  the  right 
to  maintain  the  sewer  by  prescription,  or  has 
laid  it  under  the  statute."  Bates  y.  Inhab- 
itants of  Westborougb.  151  Mass.  174,  23  N. 
E.  1070,  7  L.  E.  A.  150;  Emery  t.  City  of 
Lowell,  104  Ma£8.  13;  Child  v.  City  of  Bos- 
ton. 4  AUen,  41,  52,  81  Am.  Dec.  G80. 

Attention  may  here  be  called  to  chapter 
2RS  of  the  Public  Laws  of  1901,  amendatory 
of  section  2  of  chapter  16  of  the  Revised 
Statutes,  declaring  that  the  municipal  officers 
shnli  not  construct  any  public  sewer  until  it 
shall  be  authorized  by  a  rote  of  the  town, 
and  an  appropriation  made  for  the  purpose; 
but,  since  "actions  pending  at  the  time  of 
the  passage  or  repeal  of  an  act  are  not  af- 
fected thereby"  (Rer.  St.  c.  1,  {  5),  no  further 
consideration  need  be  giren  to  this  amend- 
ment. 

In  the  case  at  bar,  the  plaintiff  had  no  pri- 
vate drain  connected  with  the  sewer  in  ques- 
tion, and  was  not  entitled  to  drainage  through 
It  according  to  the  provision  of  the  statute; 
but  he  sustained  damage  by  reason  of  the 
Injury  to  the  foundation  of  his  stable  and  the 
land  across  which  the  sewer  was  laid,  caused 
by  the  neglect  of  the  city  to  keep  the  sewer 
In  proper  repair,  and  this,  upon  obvious  prin- 
ciples of  Justice,  as  well  as  upon  the  author!- 
ties  cited,  he  Is  entitled  to  recorer  in  this 
action. 

After  a  careful  examination  of  the  testi- 
mony relating  to  the  nature  and  extent  of  the 
Injury,  It  Is  the  opinion  of  the  court  tbat  Just 
compensation  therefor  will  require— 

Judgment  for  tbs  plalotiCC  for  |7fi. 


ARNOLD  T.  CONXECnOUT  MUT.  UFE 

INS.  00. 

(Supreme  Judicial  Conrt  of  Maine.     June  26. 

1901.) 

LIFB  INStmANCB-«UICIDE»-INSANITT— BVI- 
DBNCB-qUBSTION  FOR  JURY. 
1.  Id  an  action  upon  a  policy  of  life  insnr- 
tinoe.  it  appeared  that  the  insured  committed 
suicide. 

The  policy  stipulated,  among  other  things, 
that  the  defendant  company  nhould  not  be  lia- 
ble, In  the  event  of  the  self-destruction  of  thu 
insured  in  any  form,  except  upon  proof  thut 
the  Slime  should  be  the  direct  result  of  disense 
or  of  accident  occurring  without  the  voluntary 
act  of  the  insnred;    nor  in  case  the  death  of 


the  Inmired  resnlted  from  any  diseaae  produced 
by  or  resulting  from  the  occasional  or  habitual 
use  of  alcoholic  or  narcotic  stimulants. 

The  defendant  pleaded,  by  brief  statement, 
that  the  death  of  the  iniiured  was  the  direct 
result  of  self-destruction  by  him,  and  not  at 
disease  or  accident  occurring  without  tiis  vol- 
untarv  act;  and  that,  if  the  self-destruction  of 
the  plaintiff's  intestate  was  the  direct  resnlt  of 
diseaae  occurring  without  Ilia  voluntair  act, 
such  diseatie  was  procured  by  or  resnlted  (rona 
the  occasional  or  habitual  use  of  alcoholic  stinir 
ulants. 

Ueli,  that  the  only  qnestions  for  the  jnry 
are  those  arising  under  the  foregoing  stipula* 
tions  and  plea,  all  other  facts  necessary  for  the 
maintenance  of  the  action  being  admitted;  also, 
that  the  verdict  for  the  plaintiff  is  not  mani- 
festly wrong,  and  should  therefore  be  sustaia- 
ed. 

2.  The  defendant  company  also  claimed  that 
the  fact  of  insanity  was  not  proved  by  the  tes- 
timony in  behalf  of  the  plaintiff,  and  contended 
that  the  fact,  which  appeared  in  testimony, 
that  during  the  period  above  named  the  deceaih 
ed  attended  to  his  business  as  usual,  and  had 
an  active  interest  in  public  affairs,  established 
his  sanity. 

Beld,  whether  the  insnred  was  insane,  aai 
whether  his  self-destruction  wag  the  direct  re- 
sult of  such  insanity,  were  qnestions  for  the 
jury.  After  a  careful  examination  of  the  testi- 
mony, we  cannot  say  that  the  jury  erred  in  de- 
ciding these  questions  in  favor  of  the  plaintiff. 
The  case  does  not  show  that  he  ever  drank  to 
excess,  or  ever  became  intoxicated. 

(Official.) 

On  motion  from  supreme  Judicial  court,  Pis- 
cataquis county. 

Action  by  John  P.  Arnold,  as  administrator 
of  the  estate  of  Eugene  A.  Arnold,  deceased, 
against  the  Connecticut  Mutual  Life  Insur- 
ance Company,  on  a  policy.  A  verdict  was 
rendered  In  favor  of  plaintiff,  and  defendant 
moved  for  a  new  trial.    Motion  denied. 

Argued  before  WISWELL,  C.  J.,  and 
WHITEHOUSE,  STROUT,  POOLER,  and 
PEABODY,  JJ. 

H.  Hudson  and  C.  W.  Hayes,  for  plaintiff. 
C.  F.  Woodard,  for  defendant 

FOOLER,  J.  Assumpsit  npon  a  policy  cft 
Insurance  dated  February  27,  1886,  Issued  by 
the  defendant  company  upon  the  life  of  the 
plaintiff's  Intestate,  Eugene  A.  Arnold,  wha 
committed  suicide  on  the  16tb  day  of  March. 
1890. 

The  rerdlct  was  for  the  plaintiff,  and  the 
defendant  brings  the  case  here  upon  a  mo- 
tion for  new  trial. 

The  policy  stipulated,  among  other  things, 
that  the  defendant  company  should  not  be 
liable  In  the  event  of  the  self-destruction  of 
the  Insured  In  any  form,  except  upon  proof 
that  the  same  sbonld  be  the  direct  resnlt  of 
disease  or  of  accident  occurring  without  the 
roluutary  act  of  the  Insured;  nor  In  case  the 
death  of  the  Insured  resulted  from  any  dis- 
ease produced  by  or  resulting  from  the  occa- 
sional or  habitual  use  of  alcoholic  or  narcotle 
stimulants. 

The  defendant  pleaded,  by  brief  statement, 
that  the  death  of  the  Insured  was  the  direct 
resnlt  of  self-destruction  by  him,  and  not  of 
disease  or  accident  occnrrlng  without  bis  rsl- 
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nntary  act,  and  that,  if  the  self-destruction 
of  the  plaintiff's  intestate  was  the  direct  re- 
volt of  disease  occurring  without  liis  volun- 
tary act,  such  disease  was  produced  by  or  re- 
sulted from  the  occasional  or  habitual  use  of 
alcoholic  stimulants. 

The  only  questions  for  the  jury  were  those 
arising  under  the  foregoing  stipulations  and 
plea,  all  other  facts  necessary  for  the  mainte- 
nance of  the  action  being  admitted. 

The  plaintiff  contended  thiit  at  the  time  of 
bis  death  the  insured  was  sufleffing  from  that 
form  of  Insanity  Imown  as  melancholia,  and 
that  his  self-destruction  was  the  direct  result 
of  that  disease.  The  defense  denied  the  ex- 
istence of  such  disease. 

The  presiding  Justice,  among  other  instruc- 
tions, to  none  of  which  exceptions  are  taken, 
Instructed  the  Jury  that  the  burden  of  proving 
insanity  by  a  preponderance  of  testimony 
was  upon  the  plaintiff;  and,  further,  that 
suicide  of  itself  is  no  evidence  of  Insanity, 
and  that  the  fact  that  the  insured  tools  bis 
own  life  should  not  be  taken  or  treated  as 
evidence  that  he  was  at  the  time  insane. 

As  tending,  to  prove  Insanity,  the  plaintiff 
introduced  testimony  to  the  effect  that  the 
Insured  had  a  wife  qnd  two  children  of  tender 
years;  that  his  relations  with  his  family  had 
always  been  pleasant,  and  that  he  had  no 
business  or  financial  troubles;  and  also  testi- 
mony tending  to  prove  that  for  some  few 
weelis  next  preceding  his  death  the  insured 
was  melancholy,  restless,  nervous,  was  trou- 
bled with  loss  of  sleep  and  loss  of  appetite, 
had  the  habit  of  starting  up  suddenly,  of  bit- 
ing bis  finger  nails,  was  acccustomed  to  im- 
moderate laughter  without  known  cause,  and, 
in  conversation,  of  going  from  one  subject 
to  another  without  apparent  meaning.  The 
plaintiff  also  introduced  expert  physicians, 
who  testified  that  in  their  opinion  the  symp- 
toms .above  stated  indicated  insanity.  There 
was  also  testimony  that  the  grandfather  and 
two  other  relatives  of  the  Insured  liad  been 
Insane,  and  from  these  facts  It  was  argued 
that  the  insured  had  an  hereditary  tendency 
to  Insnnlt}'. 

The  defense  claimed  that  the  fact  of  insan- 
ity was  not  proved  by  the  testimony  in  behalf 
ot  the  plaintiff,  and  contended  that  the  fact 
—which  appeared  in  testimony — that  during 
tbe  period  above  named  the  deceased  attend- 
ed to  his  business  as  usual,  and  had  an  active 
interest  in  public  affairs,  established  his  san- 
ity. 

Whether  the  insured  was  insane,  and 
whether  his  self-destruction  was  the  direct 
result  of  such  insanity,  were  questions  for  the 
Jury.  After  a  careful  examination  of  the  tes- 
timony, we  cannot  say  that  the  Jury  erred 
in  deciding  these  questions  in  favor  of  the 
plaintiff. 

The  defense  contends  that,  even  if  the  in- 
sured should  be  proved  to  have  been  insane 
at  the  time  of  his  death,  such  Insane  condi- 
tion resulted  from  his  occasional  or  habitual 
use  of  alcoholic  stimulants.    The  testimony 


relied  upon  In  support  of  this  position  coma 
from  the  widow  of  tbe  Insured  upon  craii- 
exominatlon.  She  testified  that  she  was  mar- 
ried to  her  husband  in  1890;  that  she  firs 
discovered  that  her  husband  was  accnstomei! 
to  drink  liquors  about  two  years  after  ttet 
marriage;  that  "he  didn't  drink  a  great  deal; 
once  in  a  while,  when  he  used  to  go  off  Sell- 
ing and  gunning;  never  did  around  home  roj 
much." 

About  tliree  years  before  be  died  be  wa; 
treated  for  about  four  weeks  at  tbe  "Keelej 
Cure,"  and  after  such  treatment  abetaicrj 
from  the  use  of  alcoholic  liquors  until  aN>a: 
six  months  before  bis  death,  when  be  resuni'frJ 
the  habit  to  some  extent  The  case  does  no: 
show  that  he  ever  drank  to  excess,  or  ercr 
became  intoxicated. 

The  defense  offered  the  testimony  of  no 
witness  tending  to  prove  that  the  insured  eve; 
drank  alcoholic  stimulants  at  any  time  or  os 
any  occasion.  We  are  of  opinion  that  t!i>r 
Jury  were  Justified  in  finding  for  tbe  plalnti 
upon  this  branch  of  the  case. 

Motion  overruled. 


GLOVER  et  al.  v.  JONBS. 

(Supreme  Jndicial  Court  of  Maine.    Hay  2S, 

1901.) 

EQUITY  — BILL.  OF  REVIEW  —  SCOPE  —  RBQC- 
SITE3—ALLEGATI0N3— ACCOUNT  —  DETAVLT 
DECREE— FURTHER  PROCEEDINOS  —  KOTICX 
TO  DEFENDANT. 

1.  In  framing  a  bill  of  review  in  equity,  it  ii 
necessary  to  state  the  former  bill  and  tlit 
proceedings  therein,  the  decree,  and  the  pois: 
in  which  the  party  exhibiting  the  bill  of  re- 
view conceives  himself  aggrieved  by  it,  and  tie 
ground  of  law  upon  which  he  se«.-ks  to  iaiptail 
it 

2.  There  is  no  imperative  rule  of  chanccrr 
practice  which  requires  the  appoiutment  or  i 
master  to  state  the  account  in  ail  cases.  Th-. 
court  unquestionably  has  the  power  to  pass  c,- 
on  the  account  without  the  intervention  of  > 
master. 

3.  Where  a  bill  in  equity  is  made  retumab!- 
at  a  regular  term  of  court  and  is  tal^en  p:.' 
confesso  for  want  of  appearance,  the  defend::::. 
who  has  made  no  motion  to  open  the  decree 
within  10  days  after  it  is  made,  has  lost  iis 
standing  in  court,  and  is  not  entitled  to  Dotjoe 
of  its  further  proceedings. 

4.  Whether  or  not  the  decree  filed  In  the  orif 
inal  cause  was  in  accordance  with  the  all^fti- 
tions  in  the  bill,  and  authorized  by  the  eridtriiit 
admissible  thereunder,  it  is  unnecessary  to  it- 
terinine.  It  is  a  suffloient  answer  to  this  oli;  - 
tion  that  in  the  case  at  bar  it  is  not  one  of  tv 
complaints  specified  in  the  bill  of  review  as  a 
cause  for  reversing  the  decree. 

5.  Furthci-more,  there  is  no  allegation  in  tl.L> 
bill  that  substantial  justice  has  not  slreaiir 
bpcn  done  by  the  decree  in  qnection,  and  it  c-i- 
where  appears,  either  from  ailef^atlons  or  er- 
dence,  that  the  review  pi-ayed  for.  If  grai:t--0. 
would  result  in  any  material  alteration  of  thi; 
decree. 

(Olfldal.) 

Report  from  supreme  Judicial  court  Knox 
county,  in  equity. 

Bill  of  review  by  William  H.  Glover  and 
others  against  Everett  A.  Jones  to  review  a 
decree   in   equity   settling  and   adjusting  a 
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>artnershlp  after  dlssolutiuo,  In  \rbich  re- 
spondent, Jones,  iras  complainant,  and  Glov- 
a-r  and  others  irere  defendants.  Submitted 
311  report    Bill  dismissed. 

Argued  before  WISWELL,  C.  J.,  and  EM- 
EaiY,  WHITEHOUSE,  STROUT,  and  8AV- 
A.GB.  JJ. 

D.  N.  Mortland  and  M.  A.  Johnson,  toe 
plaintiffs.  C.  B.  &  A  S.  Llttlefleld,  for  de- 
fendant. 

WHITEHOUSE,'  J.     This  Is  a  bill  of  re- 
view brought  for  error  of  law  alleged  to  be 
apparent  upon  the  face  of  the  record.    The 
defendant  in  this  bill  of  review  was  the 
plaintiff  in  the  original  bill,  and  these  plain- 
tiffs,   together   with .  Charles  L.    Smith   and 
Ambrose   Mills,   were   defendants;    bnt,    al- 
though service  of  the  original  bill  was  duly 
made  on  the  defendants  therein  named,  they 
Sled  no  answer  to  the  bill,  and  made  no  ap- 
pearance In  the  cause.    The  bill  was  accord- 
ingly taken  pro  confesso,   pursuant  to  the 
mle  of  practice  prescribed  by  the  statute, 
and  the  cause  was  duly  heard  by  the  pc»- 
siding  Justice,  and  a  decree  filed.    The  orig- 
inal MU,  the  docket  entries,  and  the  decree, 
therefore,  constitnte  the  record  for  the  in- 
spection of  the  court. 

The  parties  to  the  original  bill  were  mem- 
hers  of  a  partnership  which  had  been  dis- 
solved by  mutual  consent,  and  the  bill  was 
brought  by  the  plaintiff,  EJverett  A.  Jones, 
who  is  defendant  in  this  bill  of  review,  to 
obtain  an  adjustment  of  the  partnership  af- 
fairs and  accounts,  and  a  decree  for  any 
balance  due  him. 

In  framing  a  bill  of  review  "It  is  neces- 
sary to  state  the  former  bill  and  the  pro- 
ceedings therein,  the  decree,  and  the  point 
in  which  the  party  exhibiting  the  bill  of  re- 
view conceives  himself  aggrieved  by  it,  and 
the  ground  of  law  or  matter  discovered  upon 
which  he  seeks  to  impeach  it."  Story,  Eq. 
PI.  {  420.  See,  also,  authorities  cited  In 
Whitehonse.  Eq.  Prac.  {  255. 

An  examination  of  the  plaintiffs'  bill  of 
review  In  this  case  discloses  three  grounds 
of  law  on  which  they  seek  to  Impeach  the 
decree  filed  in  the  original  cause,  viz.: 

(1)  That  no  master  In  chancery  was  ap- 
pointed to  hear  the  evidence,  state  the  part- 
nership accounts,  and  make  a  report  to  the 
court. 

(2)  That  no  notice  was  given  to  the  plain- 
tiffs, or  either  of  them,  of  the  hearing  be- 
fore the  conrt 

(3)  That  the  plaintiffs  had  no  notice  and  no 
knowledge  of  the  filing  of  the  decree. 

The  first  ground  of  objection  is  clearly  on- 
tenable.  There  Is  no  Imperative  rule  of 
chancery  practice  whlchk  requires  the  ap- 
pointment of  a  master  to  state  the  account 
In  all  cases.  The  court  unquestionably  has 
the  power  to  pass  upon  the  account,  without 
the  hiterventlon  of  a  master.  "The  account 
may  be  taken  either  by  the  court  itself.  If 
It  sees  fit,  or  by  a  master  In  chancery." 
4»A.-70 


Whltehouse,  Eq.  Prac.  §  660,  and  cases  cited. 
"It  Is  wholly  within  the  discretion  of  the 
court  to  call  to  its  aid  the  services  of  a 
master,  and,  if  It  sees  proper  to  hear  wit- 
nesses. Instead  of  having  their  testimony 
taken  by  a  master,  or  to  undertake  the  labor 
of  stating  an  account  without  the  aid  of  a 
master,  it  may  do  so."  17  Enc.  PI.  &  Prac. 
p.  980.    See,  also,  Fogg  v.  Merrill,  74  Me.  523. 

With  respect  to  the  second  and  third  ob- 
jections. It  must  be  remembered  that  the 
original  bill  was  made  returnable  at  a  regu- 
liu*  term  of  court,  and  was  taken  pro  con- 
fesso for  want  of  appearance  by  the  de- 
fendants. 

Section  14,  c  77,  Rev.  St.,  provides  that 
"when  process  is  made  returnable  at  any 
regular  term,  the  respondent  shall  appear 
within  the  first  three  days  thereof;  other- 
wise on  the  return  day  of  such  process;  and 
In  default  thereof,  on  motion  of  the  com- 
plainant in  writing,  the  bill  shall  be  taken 
pro  confesso,  as  matter  of  course,  at  the 
expiration  of  ten  days  after  the  filing  of 
such  motion,  but  such  decree  for  good  cause 
shown,  on  motion  of  the  respondent,  may  be 
opened  within  ten  days  after  it  Is  made,  and 
in  such  case  the  court  shall  fix  the  time  for 
making  a  defense."  It  will  be  perceived  that 
there  is  here  no  provision  requiring  the  mo- 
tion to  be^erved  on  the  respondent  when  he 
has  failed  to  appear  at  all,  and  there  is  no 
rule  of  equity  practice  requiring  notice  of 
such  a  motion  to  be  given  to  the  defendant 
under  such  circumstances.  In  this  respect 
section  14,  above  quoted,  is  to  be  distinguish- 
ed from  section  15,  which  does  require  serv- 
ice of  such  a  motion  on  a  defendant  who  has 
appeared,  but  made  no  defense  by  "answer, 
plea,  or  demurrer  within  thirty  days." 

In  this  case  it  appears  from  the  docket 
entries  that  the  motion  to  have  the  original 
bill  taken  pro  confesso  was  filed  January 
90,  1900,  and  that  the  decree  was  not  filed 
until  February  20th.  The  plaintiffs  also 
state  In  the  fourth  paragraph  of  this  blU 
of  review,  with  reference  to  the  original  bill, 
"that  whereas  the  allegations  were  in  the 
main  tme,  the  complainants,  deeming  It  un- 
necessary to  answer  the  same,  •  •  •  and 
supposing  that  each  of  them  would  be  given 
due  notice  of  the  time  and  place  of  such 
hearing  there<m,  allowed  the  same  to  be 
taken  pro  confesso,  as  per  motion  filed  Jan- 
uary 30,  1000."  It  may  fairly  be  inferred 
from  this  that  these  plaintiffs  had  notice  of 
the  motion  that  the  bill  be  taken  pro  con- 
fesso in  the  original  canse.  The  docket  en- 
tries show  that  the  decree  was  filed  Febru- 
ary 20,  1000,  and  that  the  "statutory  notices 
bearing  the  same  date  were  mailed  by  the 
clerk  to  eadi  of  the  defendants  the  next 
day."  These  entries  are  supplemented  by 
the  admission  that  the  clerk  of  courts  would 
testify  that  each  of  these  notices  of  the  de- 
cree was  Inclosed  In  a  separate  envelope, 
directed  to  W.  H.  Glover,  E.  K.  Glover,  Am- 
brose Mills,  and  Charles  Smith,  respectively. 
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tiw  defendants  In.  that  oanse,  and  all  ds^vHtr 
ed  In  ttm  post  office  togetber;  tbat  eaoh  of 
these  envelopes  "contained  the  re<uieat  ta 
return  to  the  clerk  of  courts  If  net  deUvec- 
ed»"  and  that  no  one  of  them  was  retucned. 
It  is  alBo  admitted,  that  MUla  and  Switb 
would  testify  that  they  Deceived  tlie  nuUcea 
directed  to  them,  and  that  the^  "think  the}> 
received  them  at  the  office  of  the  W.  H. 
Grlover  Company."  Yet  these  plaintiffs  made 
no  motion  to  have  the  decree  "opened  within 
ten  days"  after  It  was  made,  but  filed  this 
bill  of  review  on  the  leth  day  of  April,  1900. 
The  bill,  it  is  true,  contains  the  allegation 
"that  if  any  notices  were  mailed  to  them,  oe 
either  of  them,  aa  stated  Iq  tlie  record  afore- 
said, that  they  never  received  any  saoh." 
But  this  allegatloa  Is  traversed  by  the  i»- 
feadant  In  his  anawer,  and  henee  Is  not  evi- 
dence for  the  plaintiffs,  and  cannot  be.  read 
by  them  in  support  of  their  own  case.  Story, 
Eq,  PL  i  Si9a;  Whitehouse,  Eqt  Prae.  S 
418.  The  docket  entries  and  the  tssdmonj! 
of  the  clerk  are  therefore  the  only  evidence 
In  the  case  respecting  the  notices  of  the  Sir 
bag  of  the  decroe^  and  this  evidence  la  suf- 
flclent  to  show  that  the  notices  wwe  duly 
mailed,  as  stated,  and  to  raise  a  presumption 
that  they  were  duly  received  by  eaoh.  of 
these  plaintiffs. 

But  neither  wena  the  plalntlffAn  review 
entitled  to  notice  of  the  floal  decree,  under 
the  rules  of  chancery  practice.  Rule  28  (20 
AtL  XV.)  requires  the  party  entitled  to  a  de- 
cree to  "draw  the  same  and  file  It  and  give 
notice";  but  rule  86  (Id.  xvL)  provides  that 
"notices  required  by  these  rules  will  be  serv- 
ed in  writing  and  signed  by  counsel,  and  de< 
llvM«d  to  the  opposing  counsel,  or  left  at  hla 
office."  There  Is  no  role  requiring  the  plain- 
tiff to  serve  notice  on  a  defendant  who  has 
wholly  failed  to  appear  either  by  himself  or 
counsel.  In  Russell  t.  Latheop,  122  Mass. 
SOO,  the  court  say:  "An  order  that  a  Mil  be 
taken  pro  confesso  Is  Interlocutory,  and  in* 
tended  to  prepare  the  case  for  a  final  de> 
cree.  Its  effect  is  similar  to  that  of  a  de< 
fault  in  an  action  at  common  law,  by  which 
the  defendant  is  deemed  to  have  adoiitted  all 
that  Is  well  pleaded  in  the  declaratloa.  The 
defendant  has  lost  his  standing  in  cewrt,  astd 
Is  not  entitled  to  notice  of  Its  farther  pro- 
ceedings, bnt  the  matters  set  forth  In  the 
bill  do  not  pass  In  rem  Judicatam  until  the 
final  decree."  See,  also,  Austin  v.  BUey 
<C.  C.)  56  Fed.  883. 

In  the  case-  at  bar  the  decree  tbat  the 
bill  be  taken  pro  confesso  was  not  entesed 
upon  the  docket,  or  separately  filed  as  an 
interlocutory  decree^  After  the  lapse  of  20 
days  from  the  filing  of  the  motion,  the  final 
decree  waa  filed,  embracing  in  the  tntn>> 
dnctory  part  of  It  the  decree  tbat  the  bill 
be  taken  pro  confesso.  But  this  slight  ir- 
legularit^  is  net  specified,  in  this  bill  of  re- 
view as  one  of  the  grounds  for  impeacbtaic 
the  decree;  and,  aa  the  plaintiffs  In  review 
wtudly  failed  to  appear  or  to  move  for  the 


oppTiIng  of  tjte  decree,  it  Is  sbvtona  tbat  Ottj 
were  not  prejudiced  I^  the  omiasion  to  bave 
the  IniMlocutory  deere&  entered  up«a  tbe 
docket,  or  separately  drawn  and  filed. 

FivaU^f,  the  plaintlfto:  coDtend  ia  arggwamt 
tbat  the  pi'sccedlngs  in  the  original  csaae 
were  not  in  accordance  with  the  allesatJoas 
in  the  blU.  and  tliat  the  decree  was  not  war- 
ranted, by  the  prayec 

It  Is  undoubtedly  trae  that  a  decree  hi 
equity  can  grant  only  such  relief  as  is  Jus- 
tified, bt  the  allsKatlons  aaul  tba  erldence, 
and  that  a  geserai  prayrsr  In  tbe  biU  does 
not  autiioriBe  a  decree  based,  upon  facta 
proved,  but  not-allegad.  any  mesre  than  on 
facts  alleged  but  not  proved.  Hace  ▼.  Mc- 
Intire,  SO.  Me.  240.  19  All.  458,  S  L.  B.  A.  450. 
17  Am.  St  Beo.  476;  Merrill  v.  WasliburB.  8S 
Ue.  189,  22  AU.  118;  Whitehouse,  Eq.  Pra£. 
11  244.  &18.  But,  in  the  case  at  bar.  it 
should  be  a>  saffielent  answer  to  aa  objectioa 
presented  only  in  argument  tbat  it  is  not 
one  of  tbe  cemplalnts  specified  In  tbe  bill 
o<  review  as  a  cause  for  reversing  the  de- 
cras.  It  i»  tberefore  unnecesaacy  to  detcr- 
lataie  whether  or  not  the  decree  filed  ia  tbe 
cause  was  fuUy  ai^orized  by  tbe  efvldeoce 
admissible  under  the  allegations  of  tbe  tdlL 

Furthermore,  Mills  and  Smith,  two  at  the 
mea^ers  of  the  pajrtneKlaip  ia  qaestion,  who 
weee  partiea  def«idant  In  tbe  original  caase^ 
are  noft  made  parties  to  this  bill  of  review. 
Tbece  Is  no  awnnent  in  thU  bill  tliat  tbe 
plalntifls  In  review  have  a  meritorioaa  de- 
Cense  to  the  origlaal  bUi,  and  no  speeifiea- 
tion  of  tbe  matteis  which  they  destoe  to  act 
up  In  their  answer.  There  is  no  aUegatlOD  in 
this,  bill  tbat  substantial  Justice  baa  not  al- 
ready been  done  by  tbe  decree  ia  qaestloB. 
and  It  nowbere  apftears.  either  from  allega- 
tlona  or  evldenee<  that  tbe  review  prayed  for. 
If  graated,  wonld  result  In  any  matierlal  al- 
teratiOB  of  that  decree. 

It  Is  therefore  tbe  opinion. of  tba  OMUt  tbat 
the  entry  must  be: 

Bill  dismissed. 


STATB  (GILHOOLX  et  aL.  Proseentors)  v. 

CITY  OP  ELIZABETH. 

STAXE  (HOPPEB  et  al.,  Proeccntori^  ▼. 

CITY  OF  PATEBfiON. 

(Supreme  Court  of  New  Jersey.    Sept  20, 

1801.) 

OONSTITUTIQHAIi    LAW-LOCAIt   JUBT— LEOn* 
LATIVE  POWERS. 
The  act  of  March  21.  1901,  which  gim 
the  governor  power,  in  his  discretion,  on  the 
applicatien.  of  100  voters^  to  avpoiBt  a  aaanlm- 
awD  tn  district  or  tedistriet  waida  ia  tbe  cities 
of  tins  state,  is  unconstitutional  and  void.    (1) 
It  is  an  unlawful  delegation  of  legislative  pow^ 
•n     (2)  'm»  act  i*  local  and  speciaL     (3)  It 
anthorhsea  the  regoistioa  of  nmnicival  aibda 
b7  a  canuuisaioa. 
(Sxilabos  by  the  Cenrt) 

Oerttoiarl  by  tba  attata,  «o  the  prouentioa 
ce  P>  H.  QUbooly  aadi  o<*er«  iwatest  tbe 
city  of  Ellzabetbj  and  by  J)»taa  Bopper  and 
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tilers  against  the  dtjr  of  Paterson.  Iv6g^ 
aent  set  aside. 

Argtied  Jtrne  term,  1901,  before  VAN 
XCKEIi,  FORT,  and  GARRETSON.  JJ. 

Lindabury,  Depue  &  Faulks,  for  prosecn- 
ors.  John  W.  Griggs,  Eagme  Emley,  Win. 
.  Lewis,  and  Frank  Beigen,  for  defendants.. 

VAN  STOKEL,  J.  The  only  question  in- 
■olved  in  these  cases  which  It  is  necessary 

0  discuss  Is  whether  an  act  approved 
■larch  21,  1901  (P.  L.  1001,  p.  208),  is  con- 
titutlonaL  The  first  section  of  the  act 
'eads  as  follows:  "Upon  the  petition  of  not 
ess  tfaan  one  hundred  voters  of  any  city, 
:be  governor  may.  In  his  discretion,  appoint 

1  commission  of  three  residents  and  voters 
>f  such  city,  not  more  than  two  of  whom 
iball  belong  to  the  same  political  party,  to 
ilvlde  the  city  for  which  they  are  appointed 
into  wards,  each  ward  to  contain  as  nearly 
18  practicable  an  equal  number  of  Inhaldt- 
mts  and  consist  of  convenient  and  contlgu- 
>ns  territory  in  a  compact  form;  such  divi- 
sion not  to  take  place  often»  than  once  In 
Qve  years."    The  validity  of  this  legislation 
is   assailed  on  the  g^ronnd  that  It  violates 
the  clause  of  the  state  constitution  which 
vests  legislative  power  in  a  senate  and  gen- 
eral  assembly,  and  also  the  clause  which 
divides  the  powers  of  government  Into  three 
distinctive  departments,  the  legislative,  ex- 
ecutlve,  and  Judicial,  and  forbids  that  any 
person  belonging  to  or  constituting  one  of 
these  departments  shall  exercise  any  of  the 
iwwers  properly  bdonging  to  either  of  the 
others.    We  deem  It  to  be  the  established 
rule  that  the  districting  of  a  city  Into  wards 
is  a  legislative  act,  which  cannot  be  dele- 
Rated.    In  re  Rldgefleld  Park,  54  N.  J.  Law, 
2S8,  23  Atl.  674;    State  v.  Simons,  32  Minn. 
540,  21  N.  W.  750.    That  this  law  commits 
to  the  governor  the  determination  of  an  Im- 
portant question  of  public  policy  controlling 
the  local  government  of  cities  does  not  ad- 
mit of  controversy,  as  he  is  given  an  abso- 
lute and  unlimited  discretion,  controlled  by 
no  rule,  to  be  exercised  in  accordance  with 
no  facts  to  be  ascertained  by  him,  and  upon 
no  principle  or  terms  of  expediency  declar- 
ed by  the  legislature.    The  legislature,  es- 
tablished under  the  constitution,  has  the  ex- 
clusive power  to  Miact  the  law.    The  rule 
is  well  stated  in  DowUng  v.  Insurance  Oo,, 
92  W1&  63-74,  66  N.  W.  738-741,  31  L.  R.  A. 
112-115,  in  this  language:    "The  result  of 
all  the  cases  on  this  subject  Is  that  a  law 
must  be  complete  In  all  Its  terms  and  pro- 
visions when  it  leaves  the  legislative  branch 
of  the  government,   and  nothing  must  be 
left  to  the  Judgment  of  the.elector8.  or  other 
appointees,  or  delegates  of  the  legislature, 
so  that  In  form  and  substance  it  Is  a  law 
in  all  its  details  in  pnesentl,  bnt  which  may 
be  left  to  take  effect  in  future.  If  necessary, 
up(«  the  ascertainment  of  any  prescribed 
fact  or  event."    The  supreme  court  of  Penn- 


sylvania, in  Moers  v.  City  of  RMdfaVi  2t 
Pa.  202.  eiunclated  a  like  rule  in  theser 
words:  "Tlie  legislature  cannot  delegate- 
its  power  to  make  a  law,  bnt  It  can  make 
a  law  to  delegate  a  power  to  determine 
some  fact  or  state  of  things  upon  which  th» 
law  makes  or  intends  to  make  its  own  ac* 
tion  depend."  The  case  of  Field  v.  Clark; 
148  U.  S.  649,  12  Sup.  Ct  485,  36  L.  Ed. 
294,  in  my  Judgment,  carries  this  right  of ' 
the  legislature  to  delegate  a  function  cont- 
nected  with  the  operation  of  the  law  to  its 
extreme  limit  That  case  was  decided  by  a. 
divided  court  The  majority  opinion,  after 
citing  with  approval  the  language  of  tbS" 
Pennsylvania  court  in  the  case  last  referred, 
to,  says:  "Nothing  involving  the  expedi- 
ency or  the  Just  operation  of  such  legtslB* 
tion  was  left  to  the  determination  of  the' 
president  •  •  •  He  had  no  discretion, 
in  the  pr^nises,  except  In  respect  to  thv 
duration  ot  the  suspension  so  ordered." 
While  there  is  room  for  difference  of  optn* 
i(Mi  as  to  the  effect  of  the  enactm'Hit  which' 
gave  rise  to  the  controversy  In  that  case; 
there  is  no  departure  from  the  principle'- 
announced  In  the  cases  above  refMTcd  to, 
if  we  accept  the  construction  of  the  act  of- 
ctmgress  adopted  by  the  federal  court. 
Cases  in  our  own  courts  are  hostile  to  such 
legislation.  In  re  Rldgefleld  Park,  supra; 
Mundy  V.  City  of  Rahway.  48  N.  J.  Law, 
338;  Bernards  Tp.  v.  Allen,  61  N.  J.  Law, 
228,  39  Atl.  716;  Dexhelmer  v.  City  of 
Orange,  60  N.  J.  Law,  111,  36  Atl.  700.  No 
support  for  like  legislation  can  be  found  In 
Paul  V.  Gloucester  Co.,  50  N.  J.  Law,  S9S,  16 
Atl.  272.  That  decision  rested  upon  two 
grounds,  which  are  not  present  to  support 
the  act  now  challenged:  Eirst,  that  from 
the  earliest  times  the  sale  of  Intoxicating 
liquors  had  been  dealt  with  by  legislation 
In  an  exceptional  way,  not  different  in  sub- 
stance and  effect  from  that  provided  for  In 
that  local  option  law;  second,  the  right  of 
the  legislature  to  delegate  the  powers  of 
local  government  to  the  political  subdivi- 
sions of  the  stata  The  act  of  1901  is,  in 
our  Judgment,  an  attempt  to  delegate  to  the. 
government  the  powers  which,  by  the  mani- 
date  of  the  constitution,  must  be  exercised' 
by  itself. 

This  enactment  is  also  subject  to  othcE 
objections,  which  render  It  nnconstitutlonal. 
First.  It  Is  Inimical  to  that  provision  of  the 
fundamental  law  which  Inhibits  private*, 
local,  or  special  legislation.  The  act,  by  Its.' 
title,  purports  to  apply  to  all  the  cities  of ' 
the  state;  but  no  city  can,  by  electing  to  do 
so,  demand  as  a  right  the  ben^t  of  Its  pro- 
visions. All  that  any  city  can  do  is  to  flta 
a  petition  signed  by  100  voters.  It  Is  left 
wholly  In  the  discretion  of  the  govemot 
whether  the  petition  shall  be  favored.  It 
requires  no  argument  to  demonstrate  that,' 
while  the  legislature  Itself  could  not  confer 
upon  one  city,  to  the  excluakm  of  others, 
the  power  to  rearrange  its  wardsv  this  ac^' 
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If  validated,  will  provide  a  ready  method  by 
which  the  constitutional  proTlslon  may  be 
set  at  naught  Secondly.  This  act  Is  a  re- 
turn to  the  regulation  of  municipal  affairs 
by  commissions,  which  called  forth  nnmeas- 
mred  condemnation  throughout  the  state, 
and  led  to  the  provision  of  the  present  con- 
Btitntlon  prohibiting  It.  If  the  governor 
can  legally  exercise  the  power  committed  to 
him  In  this  case,  then  the  legislature,  while 
impotent  to  act  directly,  may  authorize  the 
governor,  or  the  secretary  of  state,  or  A.  B., 
at  its  pleasure,  to  exercise  his  discretion 
whether  he  will  appoint  for  any  city  or 
other  municipality  a  commission  to  assess 
and  collect  taxes,  or  to  determine  what  local 
Improvements  shall  be  made,  or  what  fran- 
chises shall  be  granted,  or  what  ordinances 
passed.  In  fact,  by  this  scheme  the  entire 
field  of  local  government  could  be  occupied 
by  a  commission,  to  the  exclusion  of  its 
fself-govemment,  and  the  barrier  which  the 
people  believed  they  had  securely  erected 
against  such  pemicions  legislation  would  be 
swept  away.  The  constitution  forbids  that 
such  legislation  shall  receive  Judicial  sanc- 
tion. The  act  of  1001  is  unconstitutional 
and  void,  in  our  judgment,  and  the  proceed- 
ings taken  under  It  should  be  set  aside,  with 
costs. 


POINT  PLEASANT  ELECTRIC  LIGHT  & 

POWER  CO.  V.  BOROUGH  OP 

BAY  HEAD  et  al. 

(Court  of  Chancery  of  New  Jersey.    July  29, 
1901.) 

BLBCTRICITY— ELECTRIC  LIGHT  COMPANIES- 
ORGANIZATION  —  POWERS  —  USB  OP  HIGH- 
WAYS—STATUTES— CONSTRUCTION  —  MUNIC- 
IPAL CORPORATIONS  —  REGULATION  OB" 
STREETS— ORDINANCES— NECESSITY— MUNIC- 
IPAL OFFICERS— WIRBS-REMOVAL-INJUNC- 
TION—DAMAQBS— ADEQUATE  REMEDY. 

1.  Electric  light  companies  organized  under 
the  general  corporation  act  of  this  state  have 
authority  to  erect  poles  and  to  string  and  main- 
tain wires  in  the  public  highways  upon  first 
obtaining  the  consent  of  the  owners  of  the  soil. 

2.  The  proviso  of  the  act  of  1896  (P.  L.  1896. 

£822),  declaring  that  no  poles  shall  l>e  erected 
any  city  or  town  without  first  obtaining  a 
designation  of  the  street  in  which  the  same 
may  be  placed,  and  the  manner  of  placing  the 
same,  does  not  extend  to  boroughs. 

3.  The  borough  act  (P.  L.  1^7,  p.  296),  em- 
powering borough  councils  by  ordinance  to  reg- 
ulate the  streets  of  the  borough,  to  remove  ob- 
structions and  nuisances  therefrom,  and  to  pre- 
scribe the  manner  in  which  corporations  or  in- 
dividuals shall  exercise  any  privilege  granted 
to  them  in  the  use  of  the  streets,  confers  a 
power  which  can  only  be  exercised  by  the  pass- 
ing of  an  ordinance. 

4.  Until  the  I>orough  council  does  pass  an 
ordinance  regulating  the  use  of  the  borough 
streets,  or  prescribing  the  manner  in  which 
electric  light  companies  shall  exercise  their 
street  privileges,  an  electric  light  company 
which  has  obtained  the  consent  of  the  owners 
of  the  soil  may  string  its  wires  in  the  public 
streets  of  the  borough. 

5.  The  borough  and  its  officers,  who  claim 
the  right  to  cut  such  wires  because  strung  in 
the  borough  streets  without  the  previous  action 
ot  the  borough  council,  will  be  restrained  by 


preliminary  injunction  from  such  enttins-     Tb« 

injury  to  the  complainant  company  is  continu- 
ous, and  threatened  to  be  repeated,  and  is  not 
one  for  which  adequate  damages  can  be  re- 
covered at  law. 

(Syllabus  by  the  Court) 

BUI  by  the  Point  Pleasant  Electric  Ugbt 
&  Power  Company  against  the  boron^b  of 
Bay  Head  and  others  for  an  injunctioii  to 
restrain  the  officers  of  the  defendant  twr- 
ough  from  cutting  plaintUTs  electric  wires 
erected  in  the  city  streets.  InJuncUoa  grant- 
ed. 

The  complainant  is  a  corporation  of  tills 
state.  Incorporated  under  the  general  corpo- 
ration act  approved  April  7,  1875,  and  the 
supplements  thereto.  By  its  certificate  tt  is 
stated,  among  other  things,  that  its  ol^ect 
was  the  construction  and  operation  of  a  plant 
for  supplying  and  distributing  electricity  for 
electric  lights,  etc.  The  principal  part  of  Its 
business  was  transacted  at  the  boronsb  of 
Point  Pleasant  Beach,  in  Ocean  county.  It 
constructed  its  poles,  wires,  and  equipment 
within  that  borough,  and,  desiring  to  extend 
its  lighting  system  into  the  adjoining  bor- 
ough of  Bay  Head,  with  a  view  of  aopplylng 
its  inhabitants  with  electric  lifting,  it  ap- 
plied to  the  mayor  and  council  of  Bay  Head 
In  May,  1901,  to  pass  an  ordinance  designat- 
ing streets  in  the  borough  upon  which  Its 
poles  might  be  placed,  and  presented  a  peti- 
tion of  property  owners  and  residents^  [iray- 
ing  the  passage  of  such  ordinance.  Tlie  IHII 
states  that  present  counsel  <^  the  complain- 
ant company  has  advised  that  It  was  nnnec- 
essary  to  obtain  such  designation.  The  eom- 
plalnaut  company.  In  this  situation,  attanpt- 
ed  to  supply  the  Greenville  Arms  Hotel,  sit- 
uate In  Bay  Head,  with  electric  lighting,  and 
erected  such  poles  as  were  necessary  out- 
side of  the  streets  of  that  borough,  npon  pri- 
vate property,  by  permission  of  the  owners, 
and  strung  its  wires  on  these  poles,  and  on  14 
other  poles  bdonging  to  the  D^aware  &  At- 
lantic Telephone  Company,  on  Osborne  and 
Lake  avenues  in  Bay  Head,  by  the  consent 
of  that  company.  It  thus  connected  Its  wires 
with  the  Greenville  Arms  Hotel.  Where  the 
wires  cross  the  streets  of  Bay  Head,  they 
have  at  an  elevation  of  about  %  feet,  and, 
the  complainant  claims,  in  no  way  Interfere 
with  travel  over  those  streets,  and  it  proffers 
Itself  willing  to  conform  its  occupation  of  the 
streets  by  its  wires  to  such  regulations  as 
may  be  imposed  by  the  municipal  authori- 
ties of  Bay  Head.  The  complainant  compa- 
ny's connection  with  the  hotel,  which  liad 
been  fitted  up  at  couBlderabie  expense  for 
electric  lighting,  was  completely  made.  On 
Jnne  16,  1901.  the  council  of  Bay  Head  in- 
structed the  officers  of  the  borough  to  cnt 
the  complainant's  lines  of  wire  ov«-hanging 
the  streets  of  the  borough.  The  bill  states 
that  on  that  day  the  officers  cut  the  wires 
which  hung  over  the  streets,  broke  the  sap- 
porting  insulators,  and  attempted  to  cnt 
down  the  poles  which  liad  been  orected  oa 
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private  property;  and  later  In  the  day  en- 
tered on  private  property,  where  complaln- 
nnt's  wires  and  poles  were  aet  up,  and  cut 
the  service  there,  broke  the  insulators  and 
brackets,  and  destroyed  the  connection  with 
tbe  hotel,  with  a  threat  to  cut  the  wires 
again  if  the  complainant  restored  them.  The 
l>ill  makes  defendants  the  borough  of  Bay 
Head  and  its  officers  who  cut  the  wires.  It 
l>rnys  "that  they  may  be  perpetually  restrain- 
od  from  cutting  down  the  poles  placed  by 
complainant  on  private  property  in  Bay 
I-Iead,  or  the  wires  connected  with  tbe  said 
poles  and  with  the  poles  of  the  Delaware  & 
Atlantic  Telephone  Company,"  and  "from  de- 
stroying the  insulators  or  other  electric  ap- 
pliances of  the  complainant,  and  from  pre- 
venting tbe  complainant  from  restoring  the 
connection  with  its  electric  lighting  system 
'With  the  Greenville  Arms  Hotel,  and  from 
Interfering  with  its  system  of  electric  light- 
ing so  long  as  it  is  conducted  in  tbe  manner 
set  forth  in  its  bill."  An  order  to  show 
cause  why  an  injunction  should  not  issue  ac- 
cording to  the  prayer  of  the  bill  was,  on  the 
flUng  of  the  bin,  allowed,  with  tbe  restrain- 
ing order,  prohibiting  defendants  meanwhile 
from  doing  the  acts  of  alleged  injury  set 
forth  in  the  bill.  On  the  showing  of  cause 
the  defendants  filed  their  Joint  and  several 
answer,  with  supporting  affidavits,  setting 
forth  in  detail  the  complainant's  application 
to  tbe  mayor  and  council  for  a  designation  of 
streets  in  which  it  might  erect  its  poles  and 
suspend  its  wires,  etc.,  with  a  copy  of  the 
ordinance  suggested  to  be  passed  by  the 
complainant  company.  The  answer  further 
states  that,  after  full  consideration  there  was 
a  refusal  to  designate  streets  for  the  purpose 
requested,  and  tiie  complainant  was  so  noti- 
fied. The  defendants  insist  that  the  com- 
plainant had  no  franchise  or  authority  to  fur- 
nish light  in  the  borough,  or  to  place  its 
wires  over  or  upon  any  of  the  streets;  that 
on  Sunday,  the  16th  day  of  June,  1001,  be- 
tween midnight  and  morning,  the  complain- 
ant company,  without  any  permission  from 
the  mayor  and  council  of  tbe  borough,  strung 
its  wires  over  the  streets  of  the  borough, 
on  the  poles  erected  in  the  streets  by  the 
Delaware  &  Atlantic  Telegraph  Company, 
which  company  had  no  authority  to  allow 
the  use  of  its  poles  for  that  purpose;  that 
the  ordinance  authorizing  them  (the  tele- 
phone company)  to  put  up  poles  in  the  streets 
of  the  borough  expressly  declares  that  the 
telephone  company  may  place  and  maintain 
wires  thereon  for  the  purpose  of  transmit- 
ting messages  "by  telegraph  or  telephone 
only."  The  answer  further  states  that  on 
June  22,  1901,  tbe  employes  of  the  complain- 
ant company  again  began  work  stringing 
wires  on  poles,  and  were  resisted  by  the  offi- 
cers of  the  borough,  who  were  arrested  be- 
cause of  their  resistance,  and  while  they 
were  under  arrest  the  complainant  compa- 
ny's workmen  completed  the  connecting  of 
Its  wires  with  the  Greenville  Arms  Hotel, 


and  began  supplying  that  hotel  with  dectrlc 
light  The  defendants  aver  that  the  placing 
of  the  wires,  as  stated,  over  and  above  the 
streets  of  the  borough,  was  and  is  without 
authority  from  the  mayor  and  council  of  the 
borough,  and  is  without  warrant  of  law. 
They  expressly  deny  the  right  of  the  com- 
plainant company  to  place  or  construct  wires 
on  the  poles  within  the  borough  without  first 
obtaining  from  the  borough  i)ermission  there 
to  carry  on  and  conduct  the  business  of  the 
company,  and  assert  that  an  ordinance  grant- 
ing such  permission  is  a  prerequisite  to  the 
rights  of  the  complainant  company  to  exer- 
cise in  that  borough  any  of  the  powers  given 
by  its  Incorporation.  They  further  deny  that 
the  Delaware  &  Atlantic  Telephone  Company 
could,  under  any  ordinance  of  the  borough, 
grant  to  the  complainant  the  right  to  erect 
wires  on  its  poles  without  first  obtaining 
from  tbe  mayor  and  council  an  ordinance 
therefor.  Tbe  defendants  aver  that  they 
gave  no  assurance  to  the  complainant  com- 
pany, or  to  the  proprietor  of  the  Greenville 
Arms  Hotel,  that  any  privilege  of  extend- 
ing its  wires  in  the  borough  would  be  grant- 
ed, and  they  say  the  complainant  company 
and  the  proprietor  of  the  hotel  are  alone  re- 
sponsible for  any  loss  which  may  have  been 
incurred.  The  defendants  admit  that  acting 
under  the  authority  of  the  borough,  after  tbe 
complainant  company  had  been  requested  not 
to  erect  its  wires,  and  had  defied  the  offlceis 
of  tbe  borougb,  they  cut  the  wires  leading 
across  the  streets  to  the  Greenville  Arms  Ho- 
tel, and  they  Insist  that  tbey  had  a  lawful 
right  so  to  do.  The  defendants  expressly 
aver  that  the  complainant  company  is  not 
conducting  a  general  system  of  electric  light- 
ing in  the  borough  of  Bay  Head,  and  is  not 
supplying  either  light  or  power  either  to  the 
municipality  or  to  any  person  adjacent  to 
that  borough;  that  the  wire  cut  by  the  de- 
fendants was  no  part  of  a  general  system 
connecting  distant  points,  but  was  a  single 
wire  connecting  one  hotel,  stopping  there,  and 
affecting  that  one  private  interest  only,  and 
not  interfering  with  any  public  business. 

J.  B.  Humphreys  and  Peter  Badies,  for 
complainant  David  Harvey,  Jr„  and  L  W< 
Carmlchael,  tor  defendants. 

GRKY,  v.  0.  (after  stating  the  facts). 
There  Is  very  little,  if  any,  dispute  between 
tbe  affidavits  annexed  to  the  bill  of  complaint 
and  those  appended  to  the  answer  as  to  th« 
facts  In  this  case.  The  argument  made  was 
almost  wholly  upon  questions  of  law.  The 
complainant  company  claims  that  under  ttas 
statute  of  April  21,  1896  (P.  L.  1896,  p.  82Zk 
it  has  received  directly  from  the  legislators 
full  power  to  use  the  highways  of  the  stats 
for  the  purpose  of  erecting  poles  to  sustaia 
wires,  etc.,  upon  first  obtaining  tbe  consent 
In  writing,  of  the  owners  of  the  solL  That 
statute  enacts  that:  "Any  corporation  or 
ganlzed    •    •    •    by  5l|^|j  of  the  act  at 
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..tilled  «  •  *  'An  act  concerning  corpora- 
tloDs,'  for  the  purpose  of  conatructlng,  main- 
talnin£  and  operating  works  for  the  supply 
and  distribution  of  electricity  for  electric 
lights,  *  *  *  shall  have  full  power  to  use 
the  public  •  •  »  highways  ♦  ♦  •  In 
this  state,  for  the  purpose  of  erecting  posts 
or  poles  on  the  same  to  sustain  the  necessary 
wires  and  fixtures,  upon  firat  obtaining  the 
consent  in  writing  of  the  owners  of  the  Boll. 
Provided,  however,  no  posts  or  poles  sliall 
be  erected  in  any  street  of  any  incorporated 
dty  01  town  without  first  obtaining  from  the 
Incorporated  city  or  town  a  designatlcm  of 
the  street  In  which  tlie  same  may  be  placed 
and  the  manner  of  placing  the  same,"  etc. 
In  the  case  of  Suburban  Electric  Light  C!o. 
T.  Inhabitants  of  East  Orange  (N.  J.  Ch.)  41 
Atl.  8(>5,  a  bill  was  filed  seelclng  to  enj(^n 
the  township  of  East  Orange  from  cutting 
down  the  light  company's  wires  attached  to 
poles  of  a  telephone  company  in  a  street  of 
that  township.  The  above  statute  was  cited 
as  the  authority  of  the  light  company  to 
string  its  wh:«  on  the  telephone  company's 
.poles.  Both  In  this  court  and  in  the  court 
'Ot.appeala  the  case  was  dealt  with  as  involv- 
ing .the  right  of  the  electric  light  company 
to  Btrlng  wires  in  the  public  streets.  An  In- 
.  Jnoction  was  allowed.  An  appeal  was  taken, 
And  the  court  of^appeals  (44  AtL  626)  sus- 
tained .the  decree  for  injunction,  upon  the 
ain^  ground  that  upon  the  true  construc- 
tion of  the  act  of  1696  the  power  conferred 
by  it  upon  electric  light  companies  "was  not 
limited  by  any  requirement  ttiat  permission 
should  be  first  obtained  from  a  township 
within  which  the  power  was  exercised."  The 
oplnitm  declares  that  the  I^slature,  yrben 
•It  presotibed  that  In  "cities  and  towns  no 
poles  shonld  be  erected  without  first  obtain- 
ing from  the  municipality  a  designation  of 
atreets,  etc.,  and  the  manner  of  placing,  In- 
itended  to  requtare  the  permission  to  be  ob- 
tained only  from  cities  and  towns  eo  nom- 
>lne,"  and  concluded  with  this  summation  of 
the  whole  case:  "The  result  is  that  the  re- 
spondent [the  lelectric  light  oompeaiy]  was 
possessed  of  sufficient  authority  to  string 
'and  maintain  the  wires  In  question  in  the 
public  streets, -and  whether  it  originally  ac- 
quired or  afterwards  retained  the  permission 
of  the  township  authorities  was  immaterial." 
The  defendants,  the  borough  of  Bay  Head  and 
.Its  officers,  do  not  deny  that  the  statute  of 
1806  vesta  in  the  complainant  company  the 
■power  to 'erect  poles  to  sustain  wires  In  the 
-public  streets,  nor  does  it  claim  that  a  bor- 
.ongh  is,  within  the  proviso  of  that  act,  a 
dty  or  town,  in  which  permission  to  erect 
poles  shall  .first  be  obtained.  Their  conten- 
'.tlon  is  that  the  borongh  act  of  1607  author- 
izes the  council  of  the  borough  to  "regulate 
-.ttie  use"  of  the  streets  and  roada  of  the  bor- 
oi^,  and  to  prescribe  the  manner  In  which 
earporatlans  shall  exerciae  any  privilege 
granted  to  them  in  the  use  of  any  street. 
They  insist  that  the  pre-existing  right  of  the 


eomplainant  company  to  use  the  streetE  c; 
the  borough  can  be  exerdaed  only  after  tfe 
borough  couttdl  has  preecribed  tiie  mauK: 
in  wliich  the  complainant  ahall  exerdse  i:. 
There  is  no  dahn  that  the  wires  of  tlie  cflE- 
plalnant  company,  as  they  croaa  tl>e  bore^: 
streets,  are  obstructive  of  passage  hi  tit 
street,  nor  that  tliey  are  in  any  other  vaj 
a  nuisance.  The  defendants  stand  npon  th&: 
assertion  of  a  right  to  prevent  the  stringir; 
of  any  wires  across  the  borougli  streets  cl- 
til  the  borough  coundl  shall  have  first  in- 
scribed the  manner  in  which  the  compiaJs- 
ant  company  should  exerdae  such  a  palvile^r. 
The  borough  act  of  1807,  which  is  invoked 
to  sustain  this  daim,  at  page  296.  |  28,  P.  L 
1807,  under  the  heading  "Powers  of  Conndl 
dedares:  "The  coimcU  of  said  tMroagh  ibiZ 
have  power:  1.  To  pass,  alter  or  repeal  cc- 
dinanees  to  take  effect  within  ttie  limtn  si 
the  said  borough  for  the  following  pinpoe«: 
*  •  •  To  establish  •  •  •  the  bosad- 
aries  of  the  streets  and  roads  In  said  bon»^ 
and  to  regulate  the  use  tha%of ;  to  preTes 
and  remove  all  obstructions,  encroacbmani 
Intrusion  and  nuisances  hi  and  opcm  u; 
street;  to  prescribe  the  manner  in  -viki 
corporation  or  iodividuala  shall  exerdse  uc 
privilege  granted  to  them  in  the  use  of  an? 
street."  Wh^lier  the  stringing  of  a  sin;;!- 
wtre  accoBs  a  public  highway  at  gaeb  a  heig^: 
as  not  In  any  way  to  Interfere  -with  any  bk 
of  the  street  is  the  exercise  of  a  street  prM- 
lege  <aee  City  of  Brlgantine  v.  Holland  Ttm 
Co.  IN.  3.  Ch.]  35  AtL  345)  need  not  be  ben 
determined.  If  it  is  not  a  street  privik^ 
the  defendant  borough  liaa  no  control  ot? 
the  matter.  If  it  is  a  street  in-ivilege,  ihs 
the  defendant  borough  has,  by  the  terms  £ 
the  Ixn-ough  act  of  1807,  a  right  to  piresnft^ 
the  manner  in  which  it  shall  be  exerci«d 
Assiuning  that  the  act  done  by  ttie  comptaii- 
ant  company  in  strhiging  its  wire  across  tbe 
street  of  Bay  Head  was  the  exerdse  of  i 
street  privilege,  must  the  complainant  coo- 
pany  await  the  previous  action  of  the  b«- 
ough  council  before  exercising  It?  The  itxt- 
ute  of  1886  operated  as  a  direct  grant  of  jet- 
■er  to  the  eomplainant  company  to  do  the  tr. 
in  question.  The  statutory  grant  is  so  s- 
pressed  that  the  privilege  given  may  be  ccn- 
pletely  used  by  the  complainant  comiaor 
witboot  further  definition  as  to  the  maiuKr 
or  'locality  of  its  exercise.  The  atattite  «»■ 
clnsively  deals  with  the  obligation  of  Mt 
companies  to  whom  the  poiwers  are  irvn 
to  obtain  from  the  local  autiiorlties,  befntf 
using  them,  a  designation  of  place  and  wa> 
ner  of  nse.  In  incorporated  cities  and  t(i«TB 
previous  designation  of  place  and  manner  :". 
using  is  expressly  required.  In  other  plat«^ 
such  as  townships  and  boroughs,  there  is  a? 
such  requirement  In  the  latter  njunicirsl.'- 
tles  the  powers  (^en  in  terms  which  msh 
them  capable  of  complete  exercise  by  tt^ 
receiving  corporationB)  may  be  used  witfapc; 
first  obtaining  such  designation  from  tte 
local  authorities.    The  court  at  appeals  seetcs 
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to  have  ItaaHy  gettled  ttAe  -when  it  dedtted 
■thtrt,  under  the  terms  oT  tbe  Btstute  of  1896 
an   electric  Itgbt  company  la  "possfessed  ot 
snfflclent  authtirlty  to  string  and  maintain 
the  wires  In  question  tn  the  public  streets, 
and  whether  It  originally  obtained  or  after- 
wards retained  the  permlBslon  of  the  town 
atithorltles  Is  tmmaterlal."    Sntonrban  Elec- 
tric Co.  r.  Inhabitants  of  East  Orange  (N.  3. 
Err.  &  App.)  44  Atl.  630.    The  borough  act 
of  18SV7  does  not  require  that  the  exercise  of 
street  privileges  by  corporations  having  such 
powers  shall  await  the  action  of  the  borough 
authorities.   Had  the  legislature  Intended  this, 
It  could  readily  have  expressed  It  in  the  stat- 
utory grant  of  power  In  the  a*t  of  1886.    The 
legislature  th«a  eonsldered   and  dealt  with 
the  subject,  prescribing  certain  classes  of  mu- 
nicipalities within  whleh  destgnatlona  »t  place 
and  manuer  for  the  use  of  the  powers  must 
first  be  obtained,  and  learing  them  to  be 
exercised  in  all  other  munlclpaHtles  without 
such  previous  designation.    A  contrary  pur- 
pose should  not  be  ascribed  to  the  legislature 
by   mere    construction   of   another   statute, 
■Which   may   have  Its  ftiU  expressed  effect 
'Without  such  inoongruous  interpretation.    It 
most  also  be  noted  that  the  borough  act  di- 
rects that  the  authority  there  given  Shall  be 
exercised  by  ordinance.    Here  is  an  oslglnal 
statutory  grant  of  ^ower,  coupled  with  the 
prescription  of  a  mode  In  whl(<h  It  Shall  be 
exercised.    In  such  cases  the  olisenrance  Of 
the  prescribed  mode  is-  necessary  to  the  exer- 
cise of  the  power.    O'he  authority  given  to 
boroughs  by  the  act  of  1S97  is  not  self-oper- 
ating to  prevent  the  use  of  street  privileges 
until  action  be  talcen.    The  tmvaa  used  show 
that  they  are  regrflfltlve  of  privileges  already 
given.    Until  regulative  action  be  taken  In 
the  mode  prescribed  by  the  borough  act  any 
existing  street  prirllege  capable  of  oomplete 
exercise  -may  be  used  by  any  party  bavlog 
the  right  to  use  it    In  this  case  there  Is  no 
pretenae  that  taie  horoagh  of  Bay  Head  has 
at  any  time  passed  «iiy  ordinanoe  toochlog 
the  exercise  of  such  street  privileges.    The 
borough  Is  here,  however,  by  answer  and 
proofs.  Insisting  that  its  officers  may,  by  phys- 
ical force,  prevent  the  exercise  of  street  prlv^ 
lieges  wlihout  any  ordinance  on  the  subject 
In  American  tJnion  Telegraph  C!o.  v.  Town 
of  Harrison,  31  N.  J.  Eq.  631,  the  poles  of  a 
telegraph  company  were  erected  outalde  the 
lines  of  the  street  on  private  property.    The 
wires  overhimg  the  street  at  a  height  of  25 
feet  and  were  not  an  obstruction  to  the  use 
of  It    The  town  authorities  threatened  to 
cut  them  down— First  because  the  statute 
under  which  the  defendant  company  was  or- 
ganized gave  it  the  right  to  use  public  high- 
ways for  erecting  .poles  upon  first  obtaining 
consent  of  owners  of  the  soil,  and  a  desig- 
nation of  streets  and  manner  of  placing  the 
same,  and  no  such  designation  bad  been  ob- 
tained;   and,  secondly,  because  the  statute 
declared  that  the  use  of  the  streets  by  com- 
panies organized  under  it   should  be  subject 


to  finch  regulations  and  restrWHons  as  might 
be  imposed  by  the  municipal  atfthorttles. 
Vice  Chancellor  Van  Fleet  held  the  provision 
as  to  first  obtaining  designation  from  the 
town  authorities  of  streets  and  manner  of 
placing  poles  to  be  Inapplicable  to  the  case 
before  him,  because  the  complainant's  poles 
were  In  fact  erected  on  private  property,  and 
not  In  the  public  highway;  and  the  second 
Justifloatlon  to  be  of  no  force  to  prevent  the 
Stringing  of  Wires  In  public  streets,  because 
the  town  authorities  had  never  adopted  any 
regulations  or  restrictions  as  to  the  use  of 
the  streets.  He  dedared  that  when  the  mu- 
nidpalUy  had,  by  appropriate  proceedings, 
prescribed  regulations,  the  complainants 
would  be  obliged  to  conform  to  them,  but  In 
the  meantime  they  cannot  compel  the  com- 
plainants to  desist  from  further  construction 
of  their  work;  that  the  complainants  had 
done  nothing  but  what  they  had  an  unques- 
flonable  legal  right  to  do:  and  that  the  de- 
fendants should  be  enjoined  from  cutting  the 
wires,  or  otherwise  interfering  with  them. 
In  the  case  of  Inhabitants  of  Summit  v.  New 
York  and  N.  J.  Telephone  Co.,  67  N.  J.  Eq. 
126,  41  Atl.  146,  this  case  was  declared  to 
be  controlling  upon  the  point  whether.  In  the 
absence  of  a  regulation  by  the  municipality, 
a  telegraph  company  has  the  dght  to  string 
wires  across  a  street,  at  a  proper  elevation, 
from  poles  placed  outside  the  street  The 
defendants  contend  that  the  case  of  Benton 
V.  City  of  Elizabeth,  61  N.  J.  Law,  415,  39 
Atl.  683,  In  the  supreme  court  must  be  ac- 
cepted as  controlling  the  matter  now  imder 
consideration,  and  to  prescribe  that  the  ad- 
mitted pre-existing  right  of  the  electric  light 
company  to  the  use  of  the  borough  streets 
cannot  be  exercised  until  the  borough  coun- 
cil shall  first  have  designated  the  place  and 
manner  of  use.  In  that  case  an  oU-piplng 
company  was  assumed  to  have  the  power  to 
lay  pipes  for  the  transmiseion  of  oQ.  The 
charter  of  the  city  of  Elizabeth  gave  its 
council  power  by  ordinance  to  prescribe  the 
manner  In  which  the  corporation  should  ex- 
ercise any  privilege  granted  to  them  in  us- 
ing the  city  streets.  The  city  council  did 
pass  such  an  ordinance.  An  owner  adjoin- 
ing the  proposed  pipe  line  took  a  certiorari 
removing  the  ordinance.  In  discussing  the 
questions  prescribed,  the  learned  Judge  who 
delivered  the  opinion  suggested  obiter  that 
the  right  of  a  party  having  a  privilege  to  use 
a  street  Is  imperfect  until  the  council  indi- 
cates In  what  manner  it  may  be  exercised; 
that  the  pre-existing  right  Is  one  to  be  exer- 
cised otaly  as  the  council  permits.  The  learn- 
ed Judge  does  not  in  terms,  declare  that  a 
legislative  grant  of  power  capable  of  com- 
plete exercise  by  the  recipient  of  the  power, 
which  Is  subject  to  regulation  by  the  desig- 
nation, of  place  and  manner  of  using  by  local 
authorities,  cannot  be  used  until  the  latter 
shall  first  haVe  designated.  The  learned 
Judge  irdbably  referred  to  such  legislatlvfe 
grants  of  power  as,  by  the  express  terms  of 
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the  statute,  depend  for  thdr  exercise  upon 
the  previous  action  of  the  local  counciL  Ben- 
ton y.  City  of  Elizabeth  was  taken  to  the 
court  of  errws,  and  was  there  (In  189S)  af- 
flrined  upon  the  opinion  delivered  In  the  su- 
preme court  61  N.  J.  Law,  694,  40  Atl. 
1132.  If  that  case  Is  to  be  considered  as  an 
authoritative  declaration  of  a  general  prin- 
ciple that  In  any  municipality  having  power 
to  r^ulate  the  use  of  streets  there  can  be  no 
exercise  of  street  privileges  received'  by  di- 
rect legislative  grant  until  the  local  auQiorl- 
tles  have  first  designated  the  place  and  man- 
ner of  their  exercise,  then  that  decision  cer- 
tainly antagonizes  that  delivered  by  the 
court  of  appeals  In  (In  1809)  Suburban  Elec- 
tric Light  Company  v.  Inhabitants  of  East 
Orange,  ubl  supra,  when,  construing  the  very 
statute  In  question  In  this  cause  (the  act  of 
1896),  it  declared  that  under  that  act  electric 
light  companies  (outside  of  cities  and  towns) 
have  sufficient  authority  to  string  vrlres  in 
the  streets,  and  that  the  permission  of  the 
town  authorities  Is  Immaterial.  The  case  of 
Meyers  v.  Hudson  Co.  Electric  Co.,  63  N.  J. 
Law,  573,  44  Atl.  713,  In  the  court  of  errors 
and  appeals,  Is  also  cited  as  declaring  that 
the  designation  of  streets  and  manner  of  pla- 
cing by  the  local  authorities  must  first  be 
made.  That  case  Is  inapplicable  to  the  cause 
sub  Judlce,  for  the  reason  that  the  matter 
there  decided  was  the  validity  of  ordinance 
of  the  city  of  Bayonne.  The  court  declared 
that  the  pei-mlsslon  of  the  city  authorities 
was  a  prerequisite  to  the  right  of  the  electric 
light  company  to  enter  the  street  The  stat- 
ute of  1806  (n  terms  so  declares  as  to  cities 
and  towns.  The  question  In  the  present  case 
Is  whether  borough  authorities,  without  such 
legislative  declaration  requiring  their  pre- 
vious action,  may,  under  a  general  power  to 
regulate  streets,  and  to  designate  the  man- 
ner of  using  street  privileges,  exclude  the 
corporation  having  defined  street  privileges 
from  using  them  until  such  designation  Is 
made.  The  right  of  the  complainant  com- 
pany to  string  Its  wires  in  the  manner  stated 
in  its  bill  In  the  borough  of  Bay  Head  must 
be  held  to  be  established. 

The  defendants  contend  that  the  threat- 
ened injury  is  limited  to  the  cutting  of  but 
a  single  wire  serving  light  to  the  Greenville 
Arms  Hotel,  and  that  this  Is  not  such  an 
irreparable  injury  as  to  Justify  the  Issuing 
of  an  Injunction.  But  this  is  not  a  fair  state- 
ment of  the  controversy.  The  pleadings  and 
proofs  show  that  the  complainant  company 
had  a  right  to  string  wires  in  the  streets  of 
the  borough  of  Bay  Head,  and  was  proceed- 
ing to  exercise  it,  when  the  individual  de- 
fendants, in  behalf  of  that  borough,  which' 
has  since  adopted  their  actions  as  its  own, 
denying  the  complainants  right,  cut  the  com- 
plainant's wires  in  the  streets  of  the  bor- 
ough, and  destroyed  its  appliances.  The  de- 
fendant borough  asserts,  by  its  answer,  Its 
right  to  do  this,  and  It  is  entirely  apparent 
that  it  will  do  it  unless  restrained  by  this 


court  The  defendant's  contentloii  is  not 
limited  to  an  assertion  of  Its  right  and  pur- 
pose to  cut  the  Greenville  Arms  Hotel  wire, 
but  to  cut  any  wires  which  the  complainant 
may  string  In  the  streets  of  the  boroagh  of 
Bay  Head.  That  Is  its  claim  in  Its  answer; 
that  is  the  argument  of  Its  counsel.  For 
such  threatened  continuing  and  repeated  in- 
juries no  adequate  damages  can  be  recov- 
ered at  law.  An  order  for  Injunction  will 
be  advised  according  to  the  views  atwre  ex- 
pressed. 


WESCOAT  v.  WILSON  et  al. 

(Court  of  Chancery  of  New  Jersey.    Ang.  26, 
1901.) 

PAROL  PARTITION— VAUDtTT—BBTOPPKU 

1.  Where  partition  procedings  were  void  for 
failure  to  join  one  of  the  interested  partie*, 
though  his  interest  was  recognized  and  appor- 
tioned, if  all  the  parties  acknowledged  the  pro- 
ceedings, and  exercised  ownership  over  tneir 
respective  tracts,  the  partition,  though  not  valid 
as  an  oral  partition,  as  contrary  to  the  statnte 
of  frauds  and  not  followed  by  20  years'  pos- 
session, was  binding  between  the  parties  and 
they  might  be  estopped  from  denying  its  validity. 

2.  A  tract  of  land  belonging  to  two  tenants 
in  common  was  partitioned  in  1874  by  the  hein 
of  one  of  the  tenants,  one  half  thereof  being 
set  off  to  S.,  the  surviving  tenant  in  cominoD, 
though  he  was  not  a  par^  to  the  proceedings, 
and  the  remaining  half  divided  between  the 
heirs  bringing  the  proceedings.  One  of  these 
heirs  was  the  wife  of  S.,  and  all  the  parties 
aclcnowledged  the  partition,  and  exercised  own- 
ership over  their  respective  tracts  by  seUins 
parts  thereof.  Mutual  quitclaim  deeds  to  their 
parts  were  exchanged  between  all  the  partis 
though  8.  insisted  the  others  had  no  claim  to 
his  ^art  and  thereafter  8.,  without  tiie  joinder 
of  his  wife,  leased  parts  of  his  tract,  with  op 
tion  of  purchase,  encouraged  thereto  by  bis 
wife.  Held,  that  a.  was  estopped  from  denying 
the  title  of  the  heirs  to  the  other  part  of  the 
entire  tract,  and  that  his  wife,  by  enconragiog 
the  lease  of  his  tract,  was  estopped  from  deny- 
ing his  title. 

Suit  for  partition  by  LavinIa  Wescoat 
a«alnst  John  R.  Wilson  and  others.  Suit  dis- 
missed. 

In  1874  there  was  a  tract  of  land  in  Atlan- 
tic City,  Atlantic  county,  in  this  state,  con- 
Bisting  of  95  acres,  the  title  to  which  bad 
been  in  Ryan  Adams  and  Joshua  D.  ShoweQ 
as  tenants  in  common.  By  force  of  certain 
conveyances,  upon  the  death  of  Ryan  Adams 
the  title  of  a  one-half  interest  In  this  tract 
came  to  his  wife,  Judith,  for  life,  with  re- 
mainder to  his  son  Joshua  Adams,  his  daugh- 
ter, LavinIa  Sbowell  (n6e  Adams),  his  grand- 
son John,  child  of  his  deceased  son  John, 
and  bis  grandson  Daniel,  son  of  his  deceased 
son  Daniel  Ryan  Adams.  Thus,  ha  1ST4. 
Joshua  D.  Showell  held  a  one-half  interest  In 
the  tract  and  Ryan  Adams'  son  Joshua  a 
one-eighth  Interest  his  daughter,  Lavlnia. 
who  was  the  wife  of  .Toshna  D.  Staowell,  a 
one-eighth  Interest  his  grandson  John  a  one- 
eighth  Interest  and  his  grandson  Daniel  a 
one-eighth  Interest  At  the  term  of  Atlantic 
Digitized  by  VjOOQ IC 
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eotmty  orphanB'  court  held  September,  1874, 
Joshua  Adams  presented  a  petition  for  a  par- 
tition of  the  said  tract  among  himself,  La- 
%-lnla  Showell,  and  John  and  Daniel  Adams. 
Commissioners  Trere  appointed,  who  made  a 
report  setting  off  four  parcels  of  the  said 
tract  to  each  of  the  said  four  persons.  Joshua 
D.  Showell  was  not  made  a  party  to  this 
proceeding.  There  was  no  part  of  the  tract 
set  off  to  blm  in  the  report,  and  a  large  por- 
tion was  left  unmentloned,  lying  to  the  east 
of  a  line,  which  line  I  have  no  doubt  was  In- 
tended to  divide  the  whole  tract  Into  two 
parts  of  equal  value.  This  line  ran  north 
and  south.  The  part  of  the  entire  tract  lying 
west  of  this  line  was  set  off  Into  four  lots, 
marked  upon  the  map  of  the  commissioners  as 
lots  "A,"  "B,"  "O,"  and  "D,"  Lot  A  was  set  off 
to  lAvinla,  the  wife  of  Joshua  D.  Showell.  It 
lay  along  the  whole  length  of  the  division 
line  already  mentioned,  between  It  and  an- 
other line  drawn  parall^  with  It  The  other 
three  lots  set  off  were  all  to  the  west  be- 
tween successive  lines  drawn  across  the  tract 
from  north  to  south  parallel  with  the  main 
division  line.  The  complainant  now  seeks  to 
have  a  partition  of  that  portion  of  the  land 
unmentloned  In  the  former  partition  proceed- 
ings. The  claim  is  by  the  grantees  of  La- 
vlnia  under  a  deed  made  to  them  by  Lavinla, 
dated  May  7,  1894,  after  the  death  of  her 
husband  in  September,  1893.  Lavlnla  died 
July  13th,  after  making  this  deed  of  May  7, 
ISM.  Lavlnla  originally  had,  as  I  have  al- 
ready observed,  a  one-eighth  Interest  In  the 
entire  tract.  If  her  interest  in  the  easterly 
half  of  the  tract  was  unaffected  by  the  parti- 
tion of  1874,  she  would  still  have  had  a  one- 
eighth,  and  her  grantees,  of  course,  have  her 
one-eighth  Interest  In  the  locus  in  quo.  They 
claim,  however,  that  they  are  entitled  to  a 
one-half  interest,  the  remaining  three-eighth 
Interest  having  become  vested  In  Lavinia  by 
certain  quitclaim  deeds  executed  in  1887. 
The  history  of  these  quitclaim  deeds  is  as  fol- 
lows: In  1887,  Frank  R.  Waltcm  bargained 
with  Joshua  D.  Showell  for  the  purchase  of  a 
lot  of  Joshua  D.  Showell  which  was  located 
on  that  portion  of  the  original  tract  unmen- 
tloned in  the  report  of  the  commissioners. 
Walton's  attorney,  while  searclilng  the  title, 
disco.vered  the  fact  that  Showell  had  not 
been  made  a  party  to  the  partition  proceed- 
ings of  1874,  and  that  this  part  had  not  been 
set  off  to  him  In  the  report.  Before  passing 
the  title,  he  insisted  that  the  Interest  of  the 
other  tenants  in  common  should  be  quit- 
claimed. Tills  was  done  by  quitclaim  deeds 
from  those  tenants  to  whom  lots  A  B.  and  C 
had  been  set  off,  they  together  owning  a 
three-eighth  interest.  The  deed  was  made  to 
Joshua  D.  Showell  and  his  wife,  Lavinia. 
Joshua  D.  Showell  and  Lavinia  Showell  then 
owned  the  entire  title,  she  having  already  a 
one-eighth  and  he  a  half  interest  The  quit- 
claim deeds  conveyed  the  remaining  three- 
eighth  interest  and  they  together  were  enti- 
tled to  the  entire  Interest  In  the  tract  sold  to 


Walton.  At  the  time  these  quitclaim  deeds 
were  given  to  Joshua  D.  and  Ijavinta,  cross 
deeds  were  made  to  the  qnitclaimers  by 
Joshua  D.  Showell  and  his  wife  of  all  interest 
which  they  might  have  In  lots  B,  C,  and  D. 
The  quitclaim  deeds  were  dated  November  2, 
1887.  The  Interest  of  Joshua  D.  Showell  was 
passed  under  his  will  to  his  sons  John  and 
Jeremiah.  John  sold  bis  interest  to  John  R. 
Wilson,  defendant  and  Jeremiah  sold  his  In- 
terest to  Sweeney  and  Doughty,  defendants. 
The  complainants  claim  an  undivided  half  In- 
terest as  owners  of  Lavinia  Showell's  Inter- 
est in  the  tract  east  of  the  division  line  al- 
ready mentioned.  Under  these  conditions  the 
defendants,  In  their  answer,  deny  that  the- 
complainants  have  any  title  to  the  locus  \a 
quo:  (1)  Because  of  a  possession  in  them 
and  their  predecessors  in  title  for  20  years; 
(2)  because  the  complainants  are  equitably 
estopped  from  claiming  any  Interest  In  this 
tract  by  reason  of  their  acquiescence  In  the 
result  of  the  partition  of  1874;  and  (3)  that  t 
the  effect  of  the  quitclaim  deeds  heretofore 
mentioned  stripped  the  present  complainants 
of  ail  title  in  the  locus  in  quo. 

Willlflm  M.  Clevenger  and  Mark  R.  Sooy, 
for  complainant  Godfrey  &  Godfrey  and  D. 
J.  Fancoast  for  defendants  Somers  L.  Dough- 
ty and  Edward  M.  Sweeney.  Thompson  ft 
Cole,  for  defendants  John  R.  Wilson,  Isabella 
L.  Thompson,  Jo^ph  Thompson,  John  Show- 
ell, and  Jeremiah  Showell. 

REED.  V.  C.  (after  stating  the  facU). 
The  single  equitable  defense  set  up  Is  that 
the  complainants  are  equitably  estopped  from 
insisting  tiiat  they  have  any  interest  in  the 
land  which  they  ask  to  be  partitioned.  The 
other  defenses  interposed  are  purely  legaL 
The  equitable  defense  is  that  by  reason  of 
the  conduct  of  those  who  owned  the  land, 
a  part  of  which  is  sought  to  be  partitioned, 
the  complainants  are  precluded  from  assert- 
ing that  .lotihua  D.  Showell,  at  the  time  of 
his  death,  did  not  own  the  locus  In  quo  by  a 
title  in  severalty.  The  existence  of  the  par- 
tition proceedings  taken  in  1874  and  1875  is 
relied  upon  to  give  color  to  this  conduct  It 
is  undoubtedly  true  that  those  proceedings 
in  themselves  did  not  affect  the  interest  of 
Joshua  D.  Showell.  He  waa  not  named  in 
the  application  for  the  partition,  nor  In  the 
report  of  the  commissioners,  nor  in  the  order 
of  the  court.  Nor  is  it  clear  that  the  publi- 
cation of  the  statutory  notice  came  to  his 
knowledge,  so  as  to  apprise  him  of  the  land 
which  the  applicants  desire  to  have  parti- 
tioned. The  error  of  those  who  Initiated  tlie- 
partition  proceedings  consisted  in  a  failure 
to  set  out  that  the  Ryan  heirs  each  owned 
a  one-eighth  interest  in  the  entire  tract  In 
the  applteatlon  the  land  to  be  partitioned  was- 
mentloned  as  Ryan's,  he  in  fact  having  own- 
ed only  a  one-half  Interest;  and  it  was  stated 
that  each  of  the  Ryan  heirs  had  a  one-fourtli 
interest  as  in  fact  they  had  in  the  Uyanj 
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taM  iBterest.  It  did  not  appear  on  tbe  face 
>of  the  paitKIcm  proceedings  -vrtaact  the  real 
■^te*«at  of  the  Ryan  heirs  was  in  the  prop- 
'•rty.  The  commlSBionen,  bawBver,  proceed- 
ed to  set  off  to  each  of  the  Ryan  heirs  a  por- 
tion hi  sereralty.  'niey  first  ittrided  the  en- 
tire tract  Into  tiro  portions  for  Oe  purpose 
«f  glylng  Josbna  D.  Bbow^ell  one  half  of  It 
to  severalty,  and  the  other  half  w«w  legstd- 
•ed  as  belonging  entirely  to  the  Ryan  Iwirs. 
They  then  proceeded  to  divide  the  last  por- 
tion Into  fonr  tracts.  One  of  each  was  ae- 
fltgned  to  each  of  the  -Ryan  heirs.  Inasmuch 
«8  Joshua  D.  Showdl  was  not  bonnd  by  tbe 
■restiit  of  the  Judicial  proceeding,  bo  for  want 
•of  mutuality  the  Ryan  heirs  were  not  estop- 
'ped  from  asserting  their  former  Interest  In 
the  land.  Although,  as  already  remarked, 
this  proceeding  was  Ineflfectual  to  affect 
Joshua  D.  ShowelVs  Interest  In  the  land,  nev- 
-ertheleas  It,  by  subsequent  recognition  by  all 
the  parties,  became  the  equivalent  of  a  parol 
»  partition.  From  1875  to  1887  there  seems  to 
have  been  no  question  raised  as  to  the  char- 
acter of  the  tttle  held  by  each  of  the  Ryan 
heirs  and  by  Joshua  D.  Showell  by  force  of 
this  proceeding.  It  was  assumed  that  each 
held  in  severalty.  There  was  no  actual  oc- 
eupancy  by  the  respective  parties  of  the  re- 
cpectlve  portion  by  metes  and  bounds,  for 
the  land  was  of  a  character  not  calling  tor 
personal  occupancy.  The  assertion  of  an 
ownership  in  severalty,  however,  was  mani- 
fested by  conveyances  made  by  Joshua  D. 
fihowell  in  conjunction  with  his  wife,  La- 
▼inla,  one  of  the  Ryan  heirs,  and  by  two  of 
'the  other  Ryan  heirs.  Joshoa  D.  Showell 
■and  Lavlnia,  on  January  28,  1878,.  conveyed 
a  part  of  the  tract  set  off  to  Joshua  D.  Sbow- 
«1I  to  Benizet  Irons  and  others,  trastece  of 
■a  church.  This  deed  purported  to  convey 
■and  warrant  a  complete  title  to  the  portion 
■90  sold.  Joshua  Adams,  one  of  the  Ryan 
lieirs,  to  whom  lot  t>  had  been  set  off,  soTd 
this  lot  to  Lewis  Reed  by  a  deed  doted  Jan- 
•aary  13,  1875.  TMs  deed  refers  to  the  par- 
•tltion  proceedings,  and  purports  to  convey 
and  warrant  a  complete  title.  John  R.  Ad- 
ams, another  of  the  Ryan  helra  on  Augtist 
'19,  1881,  conreyed  a  lot,  being  a  portton  of 
■«he  land  set  off  to  him,  to  John  Ferrat.  He 
•Also  conveyed,  on  April  3,  1'882,  another  lot 
from  the  same  portion  to  James  C.  Bowen, 
iand  on  October  30,  1882,  still  another  lot  from 
the  same  portion  to  Harriet  L.  Noble.  He 
«onveyed  the  remaining  portion  of  hte  part 
to  Thomas  K.  Reed  and  Mlttee  Gardner  on 
April  21,  1883.  All  these  deeds  refer  to  the 
partition  proceedings,  and  purport  to  convey 
a  complete  Interest  in  the  land  sold.  Daniel 
Adams,  the  remaining  Ryan  heir,  to  whom 
'lot  C  had  been  apiwrtioned,  died  in  about 
■10  months  after  tiie  partition  proceedings  ter- 
^mlnated,  leaving  as  his  heirs  Larlnla,  wife 
«f  Joshua  D.  Showell,  and  Jortiua  A.  and 
'JKOhn  Adams.  It  was  insisted  at  the  hearing 
•that  thew  acts  of  the  Rran  heirs  were  Irrele- 
"mt    The  Ryan  helra  were,  however,  lie 


predeeesaora  .In  tMle  of  tlR  wautiflatmam  fc 
respect  of  a  tknte«igbtl»  intcRst  in  t^ 
land  in  questton,  alleged  to  mriK  fron  t^ 
quitclaim  deed  nade  In  1887.  Tlietr  acts  u-. 
alBo  relevant  as  done  thrnngh  the  luAaujuj 
of  SlMweD's  acts,  and  so  creatli«  an  «atq)- 
pel,  to  be  presently  dlscnased.  Aa  I  havr 
remarked,  from  1875  to  I8S7  It  waa  aasna^: 
by  all  the  parties  that  the  effect  or  tlie  par 
titlon  proceedings  was  to  confer  npon  ■3n 
Ryan  heirs  a  title  to  the  portiera  aet  off  i; 
them  in  severalty,  and  to  leave  Joatana  D. 
Showell,  in  the  oao'half  left  to  tilm,  itea  i 
title  in  severalty.  In  1867  tlM  qnitclata 
deeds  were  executed,  ffoslnia  D.  ShomL 
and  wife  had  entered  hito  an  agreonevt  tit 
sell  a  portion  of  the  land  left  to  Joshaa  D. 
Bhowdl  to  Prank  R.  Walton.  Judge  Tbont^ 
son,  the  attorney  of  Mr.  "W^Hon,  on  ena- 
tnlng  the  partition  proceeding,  Olscorered  da: 
Joshua  D.  Bhow^l  was  not  a  party.  To  fc 
at  rest  any  donbt  In  respect  to  SlioweD's  tldt 
he  insisted  apon  qtiitclahn  deeds  from  aS  oO- 
ers  who  might  have  an  Interest  In  the  pro^ 
erty  in  case  the  partition  proceedings  wex 
Inoperative.  'So,  a«  already  observed,  a  qii:- 
claim  deed  was  trtgned  by  Sarab  B.  Adas. 
widow  and  devisee  of  Joriiua  Adaxn,  and  br 
John  R.  Adams,  qntt<ilaimlng  tiieir  interest  b 
lot  A  and  ttieir  hitereat  in  Joshua  D.  Sb?* 
ell's  half.  This  left  tbe  title  of  lot  A  saii 
Joshna  D.  Showell's  portion  In  Joshua  D. 
and  Lavlnia.  At  the  same  tlnoe  Joriiua  D. 
and  I/avlnia  made  deeds  tpittclalmhig  tbe^i 
Interest  in  lots  B,  C,  and  D  to  Sarah  Adsns 
and  John  R.  Adams  In  one  deed.  At  tte 
same  time  they  also  qaltdaimed  tteir  bit^ 
est  In  lots  B  and  D  to  Thomas  K.  Reed,  Ik 
then  being  tbeir  owner.  These  qidtriabi: 
deeds  were  signed,  manifestly,  not  becaoK 
the  parties  to  them  had  suppoeed,  or  ere: 
then  thought,  that  they  had  any  Interest  t; 
release.  Joshua  D.  fNiowell  and  Lavtnii. 
•when  asked  to  make  the  quitclaim  deeds.  Is- 
sisted,  says  Judge^  Tliompson,  that  tbe  Rytz 
heirs  had  no  Interest  in  the  land  which  tlK; 
had  agreed  to  sell  to  Walton.  All  the  partiei 
signed  the  quitclaim  deeds  aa  an  act  of  d^i:- 
tty,  which  would  set  at  rest  -any  daobt  as  t> 
Joshua  J).  Showell's  title,  and  «iaMe  hfan  vi 
sell  bis  land,  \^lle  not  aflbetlng  any  intofr. 
which  they  had  sn^ected  themselves  to  pot- 
sess.  Indeed,  the  execution  of  these  deejs 
was  In  Itself  eonBrmatoty  of  the  parfiUcs 
which  had  been  made  and  assented  to.  Aft 
er  the  'execution  of  these  qnltclahn  deeds,  tik 
only  question- left  was  in  respect  to  the  qnt!- 
Ity  of  the  ownership  to  lot  A,  wtUvh  had  bea 
set  off  to  Lavlnia,  and  the  one-haff  left  m 
Joshua  D.  ShowdL  The  InBiStence  by  bolt 
husband  and  wife,  when  the  qnltdaixa  deeds 
were  made,  thatno  one  other  than  themseires 
had  an  Interest  in  the- portion  proposed  to  be 
sofd,  involved  the  proposition  that  Lavfaita 
held  lot  A,  and  Joshna  D.  his  portton.  b>  ser- 
eralty. If  the  hfterest  of  the  other  Hysu 
heirs  In  this  land  'had  'been  dlsebaiged.  !t 
must  have  been 'by  operation  of' the  partttin 
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ixocecdlng;  and  the  saBBrtton  Of  the  hutilwitd 
nd  wife  mmt  haeve  been  ba«ed  npoa  their 
o  understanding  the  eilect  of  that  proceed- 
ng.  If,  however,  that  proceeding  was  oper- 
.tive  to  ebUt  the  ondlylded  interest  irhlcb 
he  other  liyan.  heiia  had  held  in  the  -ShoweU 
lortlon  to  a  -several  tttle  to  each  portion  set 
tt,  it  f<dloired  that  it  alao  shifted  Ijavinia's 
nterest  to  a  several  title  In  lot  A.  Every 
:ct  of  the  husband  and  wife  which  recog- 
ilzed  the  ownership  in  sevetaHy  of  any  of 
be  Kyan  heirs  asserted  tlie  same  ownership 
t  Lavinia  to  lot  A,  and  so  left  Jeahna  D.  the 
wner  In  seveialty  of  the  remainder.  But, 
reating  these  recognitions  of  the  binding 
luallty  of  the  partition  proceeding  as  eqoiv- 
.lent  to  a  pared  parUtion,  nevertheless  they 
rovii  not  change  the  undivided  interest  In 
be  entire  tract  into  Interests  in  severalty 
D  the  apportioned  tract.  A  parol  partition 
'Hcounters  the  provislans  of  the  statute  of 
rauds.  It  was  so  held  to  the  case  of  Wood- 
lull  V.  Longstreet,  18  N.  J.  Law,  406,  follow- 
d  by  Lloyd  v.  Gonover,  23  N.  J.  Law,  47, 
nd  Rlchman  v.  Baldwin,  21  N.  J.  Law,  895- 
105.  Nor  will  mere  possession  by  each  co- 
ennnt  of  the  part  set  Off  to  him  short  of  20 
'ears  establish  a  parol  partltian.  It  was, 
rowever,  admitted  in  Rlchman  v.  Baldwin, 
npra,  that  eo<tenaiit8  may  be  estopped  by 
heir  acts  from  asserting  that  there  was  no 
Mrtition,  alttiDugh  there  is  bo  technical  es- 
Dppel  by  TCCord,  or  any  written  conveyance, 
'he  question  of  estoppel  in  pais  In  connec- 
lon  with  a  parol  partition  racefived  an  ex- 
laustlve  discussion  in  the  federal  drcnlt 
ourt  of  appe^B  in  the  tsase  of  Berry  v.  Bea- 
rall,  18  C.  C.  A.  101,  «S  Fed.  742.  In  tiiat 
ase  one  of  ttte  oo-tooants  conveyed  the  por- 
ion  set  off  to  her  in  severalty  by  a  deed  with 
eneral  warranty  title.  Another  branch  of 
be  co-tenants  sold  nearly  all  of  their  portion 
rlth  covenant  of  general  warranty.  Judge 
Taft,  speaking  of  the  co-tenant  who  set  up 
be  inyalldlty  of  this  partition  (admittedly 
inprovable  by  the  statote  of  frauds),  said 
hat  she  bad  shown  by  ber  conduct  that  she 
Id  not  intend  'to  claim  any  interest  in  the 
hare  of  land  assigned  in  the  partmon  to  her 
o-tenants;  and  she  inade  this  representation 
rrerocable  by  taking  -to  her  exclusive  benefit 
be  grant  assigned  to  ber,  and  selling  tt  in 
ts  entirety  to  'another.  Relying  on  ber  con- 
ent  to  the  partition,  'and  her  'active  partlcl- 
tttion  in  appropriating  its  fruit  her  ee-ten- 
nts  made  themselves  liable  under  covenants 
f  general  warranty  to  their  graoiton,  and 
or  13  years  there  was  nothing  said  or  done 
0  disturb  the  confldeace  her  covenants  had 
nstly  reposed  In  the  eovenancy  of  the  parti- 
Ion.  The  conrt  held  that  the  question  of 
«topi)el  should  have  been  left  to  the  jury 
ipon  these  facts.  In  that 'case  it  is  trae  that 
tossession  was  taken  by  -Qie  -ce-tenanta  of 
be  assigned  -parta  In  this  ease  there  is  no 
troof  of  such  possession,  but  the  assertion 
t  a  right  In  severalty  and  to  the  right  of 
m   exclusive  possession   against  all  co'ten- 


ants  could  not  have  been  stronger  than  by 
the  deeds  exbcuted  by  them.  Bald  Mr.  Jus- 
tice Depue  in  Fou&e  v.  B<M>d,  41  N.  J.  Law, 
627-540;  "The  conveyance  by  one  tenant  of 
the  estate  In  entirety  is  decisive  of  his  pur- 
pose to  appropriate  the  entire  estate  to  his 
own  use,  especially  If  his  deed  contained  cov- 
enants of  warranty  and  seisin."  These  deeds, 
however,  were  not  merely  the  assertion  of 
exclusive  possession,  not  mere  recognition  of 
the  potency  of  the  partitlou  proceeding,  but 
their  execution  created  an  estoppel  in  pais. 
The  estoppel  arises  upon  the  principle  stated 
by  Judge  Taft  that  the  assertion  of  owner- 
ship In  severalty  Induced  the  other  co-tenants 
to  bind  themselvee  by  a  general  warranty  of 
a  title  in  severalty  in  themeelves.  After  the 
execution  of  the  quitclaim  deed  by  which  all 
the  interest  In  lot  A  and  In  Joahoa  D.  SOiow- 
ell's  portion  was  lodged  in  Joshua  D.  and 
Lavlnla,  the  former  asserted  a  title  in  sev- 
eralty to.  his  portion.  On  February  18,  1882, 
he  made  in  his  own  name  a  lease  to  the  At> 
lantlc  City  Railroad  Company  granting  them 
a  right  of  way  over  his  land.  On  December 
3,  1892,  he  made  a  lease  to  Wlnfield  Lauer- 
master.  In  this  lease  an  option  'was  given  to 
the  lessee  to  purchase  the  land  leased.  La- 
vinia Joined  in  executing  neither  of  these  pa- 
I  pers.  The  evidence  is  undented  that  during 
the  later  years  of  Joshua's  life  his  business 
affairs,  on  accoimt  of  his  Invalidism,  were 
administered  by  Lavlnla.  Without  do\ibt 
these  papers  were  executed  not  only  with 
her  knowledge  and  consent,  but  through  her 
active  negotiation.  Now,  It  is  to  be  observ- 
ed that  the  only  reason  wjiy  Lavinia  was  not 
estopped  by  the  partition  proceeding  to  which 
she  was  a  party  Is  because  he  was  not  estop- 
ped, and  so  the  estoppels  were  not  mutual. 
It  may  be  that  he,  by  his  recognition  of  the 
validity  of  this  proceeding,  supplied  that  mu- 
tuality. But,  regardless  of  this  view,  she, 
by  encouraging  and  countenancing  his  con- 
tract to  make  a  sale  of  a  portion  of  ij>e  prop- 
erty, estopped  'be«celf  from  setting  up  that 
he  had  not  the  tltl^  'trhich  he  thus  bound 
himself  to  convey.  Ileciproeally  her  husband 
had  no  interest  in  lot  A,  which  she  held  in 
severalty.  Her  heirs  so  treated  tbte  lot,  and 
after  her  death  had  it  partittoned  as  proper- 
ty held  by  La'vinia  in  severalty  by  force  of 
the  partition  proceeding  of  1874  and  1675. 
Nor  do  I  think  the  estoppel  fails  because  of 
the  coverture  of  Lavinia.  The  general  rule 
undoubtedly  is  that  a  married  woman  can 
estop  herself  In  'paie  in  respect  of  a  matter 
about  which  she  can  contract  Husbands 
and  wires,  coparceners  at  common  law,  who 
agreed  to  a  partition  whldJ  was  fair,  were 
bound  by  the  apportionment,  and  so  'were 
their  heirs.  This  was  held  to  be  so  because 
a  married  woman  was  ctmipellable  at  com- 
mon law  -to  make  partition.  Freem.  Co-Ten. 
§  412.  Upon  this  ground,  in  Berry  v.  Bea- 
"wall,  supra,  it  was  held  that  a  married  wo- 
man could  preclude  herself  from  questioning 
a  parol  partition  by  conduct  amoiqitlng  -toMix 
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estoppel  in  pals.  I  am  constrained  to  the 
conclusion,  therefore,  that  the  bill  should  be 
dismissed  for  the  reasons  stated. 


VAN  DYKE  T.  VAN  DYKB  et  al. 

(Court  of  Chancery  of  New  Jersey.    Sept  11, 

1901.) 

BQUITT— PLEADING— BILL— MOTION  TO  DISMISS 
—COURTS— JURISDICTION— ADMIN- 
ISTRATOR—ACCOUNTING. 

1.  As,  under  rule  218,  a  motion  to  dismiss  a 
bill  is  in  the  nature  of  a  demurrer  to  the  whole 
bill,  and  as  by  such  motion  a  defendant  puts 
himself  in  court  by  a  general  defense,  a  motion 
by  such  defendant  to  vacate  the  serrice  of  a 
subp<Bna,  on  the  ground  that  the  teste  there- 
of antedates  the  filing  of  the  bill,  will  not  be 
entertained. 

2.  Complainant  in  a  suit  in  the  chancery 
court  alleged  that  certain  administrators  had 
delayed  a  final  accounting  in  the  orphans'  court 
for  a  considerable  period  after  the  statutory 
time  for  settlement,  and  had  made  no  exhibi- 
tion of  cei-tain  assets,  which  were  such  that 
her  Interests  required  a  full  disclosure  of  their 
nature  and  incidents  before  she  could  safely 
accept  any  settlement  by  the  administrators  in 
the  orphans'  court;  wherefore  discovery  was 
prayed.  Held,  that  such  bill  stated  a  sufficient 
special  cause,  warranting  the  interference  of 
the  chancery  court  with  the  pending  account- 
ing. 

BUI  by  Amy  A.  Van  Dyke  against  Fred- 
erick Van  Dyke  and  another,  administra- 
tors of  the  estate  of  Sarah  K  Buck,  deceas- 
ed. Motion  by  complainant  to  strike  out  de- 
murrer to  the  bill,  motion  by  one  defendant 
to  dismiss  the  bill,  and  motion  by  the  other 
defendant  to  vacate  the  service  of  a  sub- 
poena. First  motion  granted;  latter  two  re- 
fused. 

J.  J.  Crandall,  for  complainant  Godfrey 
&  Godfrey,  for  demurrant  F.  A.  Van  Dyke. 
K  A.  Hlgbee,  for  defendant  Wm.  B.  Van 
Dyke. 

GREY,  V.  0.  In  this  case  three  motimis 
were  made  and  heard  at  the  same  time. 
The  complainant  moves  under  rule  No.  218 
to  strike  out  the  demurrer  of  the  defendant 
Frederick  A.  Van  Dyke  to  the  bill,  because 
it  is  alleged  to  be  frivolous.  The  defendant 
William  B.  Van  Dyke  moves  to  dismiss  the 
bill  under  tbe  same  rule,  because  he  alleges 
that  the  subject-matter  of  the  complaint  ap- 
pears on  its  face  to  be  already  under  consid- 
eration in  another  court  The  defendant 
William  B.  Van  Dyke  also  moves  to  vacate 
the  service  of  subpoena  upon  blm. 

The  bill  discloses  these  facts:  Sarah  E. 
Buck  died  Intestate,  leaving,  her  surviving, 
her  two  brothers,  the  defendants,  and  her 
mother,  the  complainant.  The  decedent  was 
seised  of  real  estate  of  considerable  value, 
and  also  of  a  large  amount  of  personal  prop- 
erty. In  her  lifetime  certain  persons  had 
contracted  with  her  to  purchase  some  or  all 
of  her  lands.  These  contracts  were  unper- 
formed at  the  time  of  her  death.  If  they  op- 
erated to  convert  tbe  decedent's  lands  into 


money,  the  share  of  the   complainant  (tbe 
mother)  In  the  decedent's  estate   would  be 
substantially  affected.     The  defendants,  wL. 
are  the  brothers  of  the  decedent,   to«&  on: 
letters  of  administration  upon  her  estate  ^ 
Atlantic  county  in  March,  1900.     They  hav. 
filed  In  Atlantic  county  orphans'  court  wti: 
they  claim  to  be  an  Inventory  of  tbe  est^ 
of  the  decedent,  but  have  omitted  to  invcik- 
tory  or  to  disclose  the  contracts  tar  purchase 
of  the  decedent's  lands  as  part  of  her  per- 
sonal estate.    The  complainant  alleges  Cu: 
this  suppression  of  these   contracts   by  tin 
brothers  of  tbe  decedent,  who  are  her  ad- 
ministrators, is  fraudulent,  and  done  for  tiic 
purpose  of  retaining  the  land   whereof  tl:; 
decedent  died  seised  as  land  descending  ts 
the  defendants,  the  brothers  of  tbe  decedent, 
as  her  heirs  at  law,  and  hiding  from  tbe  con- 
plalnant  the  contracts  of  purchase  which  tbe 
complainant  claims  operated  to   convert  tiie 
lands  into  personalty.  In  tbe  surplusage  o! 
which  she  Is  entitled  to  shara     The  bai  far- 
ther charges  that  the  decedent  was  poss^sed 
of  large  sums  on  deposit  in  bank  in  tbe  suu 
of  Pennsylvania,  and  also  of  other  persooi: 
property,  none  of  which  is  inventoried,  and 
which  has  come  to  the  possession  of  the  de- 
fendants under  their  aroointmoit  as  aDci^ 
lary  administrators  of  the  decedent's  estate 
in  the  state  of  Pennsylvania.    The  bill  pnri 
discovery  of  these  contracts,  and  of  the  ac- 
tion taken  by  the  defendants  to  enforce  pay- 
ment of  the  purchase  money,   and   of  any 
moneys  collected  by  them  on  account  of  these 
contracts,  and  a  disclosure  of  the  propot; 
received  In  Pennsylvania,   and  of  the  pro- 
ceedings of  the  defendants  upon  their  ancil- 
lary administration  upon  the  decedent's  es- 
tate undertaken  by  them  In  that  state.    Tbe 
bill  asks  no  other  rdlef  than  dlscoveir  npoi 
the  matters  noted.    The  bill   was   filed  oa 
June  7,  1901.    The  subi>cena  is  tested  June 
6,    1901,   but   is   made   prc^erly    retumsNe. 
Service  thereof  was  acknowledged  for  the  de- 
fendant William   B.   Van  Dyke   by  his  »- 
llcitors   on  June   6,   1901.    The   solicitor  of 
William  B.  Van  Dyke  gave  two  notices,  botS 
without  date.    One  that  they  would  on  Jal.r 
16,  1901,  move  to  dismiss  the  bill  becanse 
the  orphans'  court  of  Atlantic  county  had  as- 
sumed full  jurisdiction  in  tbe   matter,  and 
the  other  that  on  the  same  day  they  woold 
move  to  vacate  the  service  of  subpoena  upon 
William  B.  Van  Dyke,  without  naming  an; 
reason  theretoe. 

If  the  acknowledgment  of  service  for  the 
defendant  William  B.  Van  Dyke  was  inef- 
fectual to  bring  him  into  court,  because  tbe 
teste  antedates  the  filing  of  this  bill,  his  no- 
tice to  dismiss  the  bill,  upon  the  grounds 
stated,  was  a  recognition  and  assertion  tbat 
he  was  a  party  defmdant,  having  a  status  to 
move  the  dismissal  of  the  bill  of  complaint 
for  cause  appearing  on  its  face.  Under  the 
operation  of  rule  213,  William  B.  Van  Dyke's 
motion  to  dismiss  the  bill  is  In  the  nature 
<^  a  demurrer  to  the  whole  bill.    Having  pot 
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bimself  In  conrt  by  a  general  defense  to  the 
bill,  a  motion  to  vacate  the  service  of  pro- 
cess calling  him  Into  court  cannot  be  enter- 
tained.   This  motion  is  refused,  with  costs. 

The  defendant  Fredericlc  A.  Van  Dyke  has 
demurred  to  the  bill  upon  the  ground  that 
the  complainant  has  not  stated  a  case  en- 
titling her  to  either  discovery  or  relief  in  a 
court  of  equity.  The  special  ground  advan- 
ceil  In  argument  to  sustain  the  demurrer  is 
that  the  complainant's  bill  shows  that  Juris- 
diction over  the  subject-matter  of  the  com- 
plaint has  been  talcen  in  Atlantic  county  or- 
phans' court,  and  that  the  biU  exhibits  no 
special  equity  Justifying  the  complainant  In 
applying  to  this  court  for  the  relief  which 
she  here  seeks.  This  demurrer  the  complain- 
ant moves  to  strilce  out,  because  she  claims 
that  in  view  of  the  plain  exhibition  in  the 
bill  of  special  circumstances  Justifying  the 
Invocation  of  the  fuller  and  more  satisfactory 
powers  of  this  court  such  a  demurrer  is  man- 
ifestly frivolous.  The  relation  of  a  suit  be- 
gun in  this  conrt  touching  a  pending  account- 
ing in  the  orphans'  court  was  quite  fully  dis- 
cussed in  the  case  of  Bird  v.  Hawlcins,  58  N. 
J.  Eq.  237,  42  Atl.  588,  and  cases  there  cited. 
It  was  there  held  that  the  "assumption  of 
Jurisdiction  by  the  orphans'  court  does  not 
exclude  this  court  from  entertaining  a  suit 
touching  the  pending  accounting,  unless  it 
lias  been  finally  disposed  of;  but  tliat  no 
such  suit  will  be  sustained  in  this  court  un- 
less there  is  some  sufficient  special  cause 
which  should  lead  this  court  to  interfere." 
In  this  case  the  complainant  states  her  spe 
eial  ground  tor  relief  on  the  face  of  her  bilL 
Slie  demands  a  present  discovery,  touching 
what  she  alleges  are  certain  assets  of  the 
decedent's  estate  which  the  defendants  are 
interested  in  suppressing,  to  her  injury  and 
their  own  profit.  She  shows  that  they  have 
delayed  the  final  accounting  in  the  orphans' 
court  for  a  considerable  period  after  the  stat- 
utory time  for  settlement,  that  they  have 
made  no  exhibition  of  the  assets  in  question, 
and  that  those  assets  are  of  such  a  cliaracter 
(being  contracts  alleged  to  have  operated  to 
convert  laud  into  personalty)  that  her  inter- 
ests require  a  full  disclosure  of  their  nature 
and  Incidents,  of  the  parties  to  them,  and  the 
subject-matter  of  them,  before  she  can  with 
safety  accept  any  settlement  by  the  adminis- 
trators in  the  orphans'  court  The  same  sit- 
uation is  alleged  In  the  bill  as  to  the  proceed- 
ings by  the  defendants  in  their  ancillary  ad- 
ministration of  that  portion  of  the  decedent's 
estate  received  by  them  In  the  state  of  Penn- 
sylvania. 

These  allegations  in  the  bill  do  manifestly 
and  plainly  show  such  special  cause  for  the 
interference  of  this  court  in  the  matters  in 
question  as  Justified  the  complainant  in  fil- 
ing ha  trilL  The  demurrer,  which  is  in  argu- 
ment attempted  to  be  sustained  solely  on  the 
ground  that  Jurisdiction  has  vested  it  in  the 
orphans'  court,  seelcs  to  raise  a  question 
which  Is  not  worthy  of  submission  to  the 


court,  and  must  be  stricken  out,  with  costs, 
with  leave  to  plead  or  answer. 

The  motion  of  the  defendant  William  B. 
Van  Dyke  to  dismiss  the  bill  upon  the  same 
ground  urged  in  support  of  the  demurrer  of 
the  defendant  Frederick  A.  Van  Dyke  is  also 
refused,  for  the  reasons  above  stated,  with 
costs,  with  leave  to  answer,  etc. 


AEMOUR  et  al.  v.  CONNOLLY  et  al. 

(Court  of  Chancery  of  New  Jersey.    July  80b 
1901.) 

SPECIFIC    PERFORMANCBS-CONTRACT    IN    Air 
TERNATIVE— RKMBDT  AT   LAW. 

1.  Specific  performance  of  au  agreement  to 
take  down  or  remove  a  building  will  not  l>e 
decreed  because  of  the  court's  inability  to  see 
that  the  work  is  carried  out,  and  damages  at 
law  is  an  adequate  remedy. 

2.  Chancery  cannot  decree  specific  perform- 
ance of  a  contract  to  take  down  or  remove  a 
building  within  a  certain  time  on  a  bill  filed 
before  the  expiration  of  the  time,  as  the  con- 
tract is  in  the  alternative. 

3.  Specific  performance  of  a  contract  to  take 
down  or  remove  a  building  cannot  be  decreed 
on  allegation  that  damages  at  law  were  inade- 
quate because  defendant  contemplated  the  sale 
of  the  building  to  a  rival  concern,  and  plaintiff 
desired  its  destruction,  as  the  building  was 
valuable  as  a  part  of  the  good  will  of  j^lamtifTs 
business,  where  there  was  no  restriction  in 
the  contract  as  to  the  use  of  the  building. 

Bill  by  Philip  D.  Armour  and  others 
against  Michael  T.  Connolly  and  others  for 
specific  performance  of  an  agreement  De- 
murrer to  the  bill  sustained. 

A.  C.  Wall  and  R.  V.  Lindabury,  for  com- 
plainants. Joseph  Anderson,  for  defend- 
ants. 


EMERY,  V.  C.  Complainants  had  erected 
a  building  on  lands  leased  by  them,  and, 
having  decided  to  vacate  the  premises  on 
May  1,  1900,  made  a  written  agreement  with 
defendant  Connolly  for  a  sale  of  the  build- 
ing. The  agreement  is  annexed  to  the  bill, 
and  after  a  sale  and  conveyance  of  the 
building  by  complainants  to  Conn(rily  for 
f250  further  provides:  "And  said  Connolly 
hereby  agrees  to  take  down  or  remove  the 
said  building  or  structure  within  two  weeks 
from  the  date  that  the  party  of  the  first  part 
shall  vacate  the  said  premises.  And  the 
said  Connolly  further  agrees  to  deliver  to 
the  party  of  the  first  part  (the  complainants) 
all  the  ironwork,  rail,  track,  etc.,  in  and 
about  the  said  structure  or  building."  Com- 
plainants vacated  the  building  on  June  21, 
1900.  The  bill,  which  was  filed  on  June 
29th,  and  before  the  expiration  of  the  two 
weeks,  alleges  that  Connolly  does  not  intend 
to  take  down  or  remove  the  structure,  but 
that  he  had  sold  the  building  as  it  stood  to 
the  defendants  Adams  &  Co.,  with  the  in- 
tention that  they  should  use  it  for  the  pur- 
pose of  carrying  on  the  wholesale  meat  bust- 
uess,  and  the  same  business  formerly  car- 
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ricid  an.  by  complaiofuita  in  the  building. 
Atiams  &  Co.  -n-ere  at  tliB  filing  ot  tlie  bill 
la  actual  pocBeasion.  of  the  prenusest— this 
posBeaBion,  however,  being  alleged  to  be  un- 
lawful; and  complainanta  claimed  lawful 
poBsefislon  of  the  pnemisea  at  the  time  of 
flllBs  the  UlL  Specific  performance  of  Uie 
agreement  to  take  down  ov  remove  the 
building  is  prayed  against  Connolly,  no  relief 
being  asked  against  Adams  &  Co.,  except 
under  the  prayer  for  general  relief.  The 
aid  of  the  court  is  not  asked  to  carry  out 
the  contract  so  far  as  it  'Is  a  contract  of 
sale,  for  this  part  of  the  contract  was  exe- 
cuted upon  both  sides  by  the  written  agree- 
ment, which,  in  terma,  "sells  and  conreya 
tt\e  building  for  the  sum  of  (250,  which  is 
by  the  agreement  acknowledged  to  have 
been  paid,"  The  part  of  the  contract  un- 
fulfllled  is  the  agreement  of  Connolly  to  take 
down  or  remove  the  building;  an  agreement 
for  services  or  work  to  be  performed  on 
lands,  which,  as  alleged  In  the  bill,  are  com- 
pbdnantB'  lands. 

This  court  will  not  ordinarily  enforce  pw- 
formance  of  building  contracts,  not  only  on 
tilie  ground  that  damages  at  law  are  gener- 
ally an  adequate  remedy,  but  also  on  the 
ground  of  the  inability  of  the  court  to  see 
that  the  work  is  carried  out.  Association 
V.  Brittin  (N.  J.  Ch.)  46  Atl.  652,  655  (June, 
1900).  This  case  comes  within  the  application 
of  this  mle,  and  there  is  an  additional  ob- 
stacle to  specific  performance  in  the  case, 
arising  from  the  fact  that  tlie  contract  to  be 
performed  is  in  the  alternative,— "to  take 
down  or  remove"  the  building.  A  decree  for 
specific  performance  must  be  certain,  and 
usually  follows  the  very  terms  of  the  con- 
tract; and  although  specific  performance 
may  be  decreed  of  one  of  the  alternative 
terms  of  a  contract,  where  the  performance 
of  the  other  alternative  has  become  impossi- 
ble, and  the  contract  is  therefore  rendered 
certain  (Pom.  Spec.  Ferf.  pars.  298-802),  I 
have  not  been  referred  to  or  found  any  case 
where  the  decree  itself  commanded  the  de- 
fendant to  exercise  an  option,  and  proceed  to 
do  one  of  the  two  alternatives  mentioned  In 
the  contract  As  this  case  stands  upon  the 
bill  which  was  filed  before  the  expiration  at 
the  time  when  Connolly  had  the  right  to  ex- 
ercise tiie  option,  the  only  decree  against 
Connolly  which  could  be  rendered,  if  specific 
performance  could  be  decreed,  would  be  that 
be  must  either  take  down  or  remove.  After 
the  expiration  of  the  time  for  Connolly's  ex- 
ercise of  the  Option  to  take  down  or  remove 
the  building,  complainants  probably  had  the 
option  as  to  which  alternative  of  the  contract 
it  would  choose  aa  the  basis  of  an  action  at 
law  for  damages.  McNltt  v.  Clark,  7  Johns. 
4«J;  2  Chit  Cont.  (llth  Am.  Ed.)  1061.  Wheth- 
er complainants  had  the  right  of  option,  un- 
der the  contract,  aa  distinct  from  a  rl^t  of 
action  for  breach  before  such  expiration  of 
defendant's  option,  by  reason  of  his  refusal 
to  do  either,  is  a  different  question.    But  a 


bill  In  equity  Cor  specffie  penBonnaiiae  pi» 
ceeda  on  the  aacnniptian  that  tbe  coatiact 
is  to  be  enforced  according  to  its  very  t«ina 
so  far  as  these  have  not  beea  rendeied  ia- 
possible;  and,  as  the  exercise  of  tiie  optioB 
by  the  defendant  continues  practicabk^  tke 
decree*  if  it  goes  at  all,  must  call  on  Canndj 
to  exeniise  the-  option,  and  ti^e-  Aawn  or  Jt- 
movSi  If  he  remove  the  bulUUns  entire,  ami 
as  a  building,  having  absohitie  title  to  ic, 
there  would  be,  under  the  cantrmct.  no  n- 
HtriGtlon  upon  his  aabsequest  sale  of  it  te 
Adams  &  Co.  as  a  bnllding  bebmsing  aim- 
lutely  to  himself,  or  upon  Adams  &  Co.'s  nse 
of  it,  aiter  such  pnrcfaase,  o«i  tlieir  awn 
lands,  even  if.  these  lands  w^ere  leased  lank. 
Under  these  circumstances,  no  decree  (« 
perCornmice  based  on  the  option  sfaotdd  be 
made. 

The  main  clatm  upon  which  riglit  to  spe- 
cific performance  was  based  at  tbe  argnmcsi 
was  tiiat  damages  at  law  woald,  by  reae-x 
of  certain  facts  alleged  in  the  blU,  be  inade- 
quate. These  tacts  were  that  the  busines 
carried  on  by  complainants  tn  the  buildjig 
had  made  the  bnllding  itself  in  Its  loeatiiB 
valuable  as  a  part  of  the  good  win  of  their 
business;  that  they  desired  the  dbestmcti* 
of  the  building  in  order  to  prevent  the  ap^ 
propriation  of  any  part  of  its  good  will  by 
rivals  in  business;  that  before  oontractiaf 
for  its  removal  with  Connolly,  they  had  d^ 
clined  to  sell  the  building,  as  It  stood,  tc 
Adams  &  Co.,  because  they  ■«•««  such  riwl 
dealers.  It  is  therefore  claimed  that  Coo- 
noUy's  breach  of  his  contract  by  a  sale  of 
the  building  to  Adams  &  Co.  has  caused,  or 
will  cause,  damage  to  their  trade  or  good 
will,  for  which  the  remedy  at  la-w  is  in»d»- 
quate. 

Whether  the  complainants.  In  a  tiansacT^o' 
which  was,  as  here,  in  part  the  sale  <rf  a 
building  simply  as  personal  i>roperty,  aai 
was  not  the  sale  thereof  In  connection  tbtsn- 
with  of  any  part  of  their  bnsineas  carried 
on  in  It,  could  lawfully  imiwse  a  restrictioa 
on  the  future  use  of  this  personal  property 
by  the  purchaser,  or  any  snbaeqnent  pur- 
chaser, for  the  purpose  of  protecting  tlK 
good  wiU  of  their  own  business,  is  tot 
qncstlonable,  and  I  know  of  no  autboritr 
for  such  restriction  on  sale  of  personal  prop- 
erty. But  certainly  no  such  restriction  ess 
be  implied  on  the  sale  of  a  boUdtng  by  writ- 
ten contract,  and.  In  the  absence  of  fuA 
clear  restriction  In  the  contract  against  tbe 
use  of  personal  property  sold,  a  court  of 
e<iulty  should  not  undertake  to  oaforce  that 
portion  of  the  contract  referring  to  serrlce 
to  be  performed  in  relation  to  the  buildisf 
sold,  in  order  that  it  may  ffl-ve  to  the  com- 
plainants a  protection  to  their  boslness  cr 
good  will  which  was  not  provided  for  by  the 
contract  itself.  The  complainants.  In  m 
Judgment,  are  not  entitled  to  speciffic  per 
formance  of  their  contract,  bat  must  be  left 
to  their  remedy  at  lam^The  demurrer  it 
sustained.  Dig tzed  by  CjOOQ[C 
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iAUPBfiLL  et  aL  ▼.  JOHM  W.  TAXLOB 

MFG.  CO. 
Conrt  of  dutOEei?  of  N*«  Jemtf.    Jnly  29, 

laCBANICS*    UaNB— MATEKAI£«.-nXXD    MA.- 
CHINKRY— RIGHT   TO   LIBN. 

1.  Where  componeat  paxta  of  compteted  ma- 
hlnes  are  temporarily  separated  for  conven- 
Mice  in  d^iv«ry,  they  are  not  materialB  for 
be  erection  of  fixed  mackiDery,  within  the 
lechaoic's  lien  act,  aUowiac  a  lien  for  a  debt 
ontracted  for.  furniBhinK  materiikl  for  the  ereo- 
ion  of  fixed  machinery". 

2.  Under  tbe  meahaai<ffl  lies  act,  granting  a 
lea  far  the  price  of  fixed  machinery,  a  lien 
oes  not  attach  for  the  purcliase  price  of  com- 
lete  machines,  which  are  stayed  in  their  places 
aerrfy  to  mak*  them  steady,  and  not  for  the 
'lurxmse  ot  ineorporatinKi  them,  into,  and  male- 
ag  them  part  of,  tii«  realty. 

Action  by  Hairy  I*  Oampbdl  and  others 
gainst  the  Joim  W.  Taylor  Manufacturing 
k>mpany.  Prom  a  determination  of  the  re- 
eiver  of  defendant  againat  a  claim  of  pref- 
rence  as  a  creditor,  the  Prentiss  Company 
ppeals.    Affirmed. 

E.  P.  Budd,  for  receiver.  C.  K.  Chambers 
nd  Mr.  Abbott,  for  petitioners  Prentisa  &. 
;o. 

GREY.  V.  C.  (orally).  I  bare  gone  over 
his  matter  since  counsel  have  submitted  it, 
jQd  I  thJtaJk  I  can  dispose  of  it  now.  The 
.'^lor  Manufacturing  Company  was  a  corpo- 
atioQ.  doing  business  in  this  state,  at  Mt. 
lolly.  In  the  manufacture  and  production, 
moug.  other  things,— being  the  greater  part 
f  its  business,— of  power  wheels  and  water 
rbeels.  Incidental  to  that  business,  which 
.ad  been  conducted  for  a  short  period  of  time 
ly  the  Taylor  Manufacturing  Company,  but 
or  a  very  much  longer  period  by  its  pred». 
essor,  the  Rlsdon  Works,  the  Taylor  Manu- 
acturlng  Company  made  certain  purchases. 
t  had  a  machine  shop  before  these  pur- 
bases  were  made,  and  It  had  machines  and 
ools  and  the  ordinary  equipment  of  such  a 
Uop.  The  tools  were  not  satisfactory,  and 
be  Taylor  Company  replaced  them  by  pur^ 
base  from  the  Prentiss  Company.  They  con> 
ist  of  five  different  pieces:  No.  1,  the  Lodge 
nd  Shipley  lathe;  No.  2,  the  Rogers  bore 
aUl;  No.  3,  the  Sibley  field  drill;  No.  4,  the 
(ickford  boring  mill;  No.  5,  the  Olant  key 
eater.  Each  of  these  machines  had  its  sep- 
.rate  fnnctlou  and.  use,  and  when  they  were 
purchased  they  were  forwarded  by  the  ven- 
or,  the  Prentiss  Company,  to  Mt.  Holly,  to 
le  set  up  In  the  matdibie  shop  of  the  Taylw 
lanufacturlng  Company.  Before  this  had 
leen  completely  done  as  to  sonie  of  the  roar 
bines,  the  Taylor  Manufacturing  Company 
k-cnt  into  the  bands  of  a  receiver,  and  the 
'rentlss  Company  then  filed  with  the  receiv- 
T  its  claim  for  payments  for  the  price  of 
be  several  mecbines,  asserting  a  right  to 
>refM»nce  In  payment  because  of  an  alleged 
aectaaolc's  lien  claim  filed  by  virtue  of  the 
lebt  created  by  tbe  purchase.    The  receiver 


beard  the  parties,  and  refused  it  preflwenMi 
as  a  lien  claim,  but  admitted  it.  as  a  general 
claim,  entitled  to  share  wltii  other  geoenA. 
creditors  of  the  def9udant  comitany.  Frmu 
that  adjudication  of  the  recelTer  the  Preiir< 
tlss  Company  has  taken  its  present  appeal. 
On  that  ai^teal  additional  testimony  baa 
been  taken  upon  the  question  of  the  llenabtt> 
ity  of  the  debt,  whicdi  the  Prentisa  Compaay: 
asserts.  Tbe  amount  due  is  not  disputed,  uiu 
leas,  possibly,  upon  tbe  question  of  the  noB.i 
delivery  of  a  turret,— one  of  tbe  auxillai9] 
portions  of  the  Lodge  and  Shijiiey  lathe  N«u 
1,  but  not,  apparently,  an  essential  part  ot: 
tbe  lathe  proper,  being,  rather  an  aaxiliary. 
appliance,  alfordlug  a  convenient  method  of 
operating  the  lathe,  and  not  doing  the  work 
itself.  It  may  be  that  some  deduction  may  be 
necessary  as  to  tbe  nondelivery  of  this  turret; 
but  as  to  all  tbe  rest  the  amovnt  o£  tbe  dalin.' 
is  undisputed. 

The  whole  question  ol  argument  betom-. 
this  court  on  the  appeal  baa  been  addressed, 
to  the  llenabillty  of  this  debt    That  is  placedr 
by  the  appellant  upon  its  claim  that,  under 
tbe  first,  fifth,  and  eighth  sections  of  tb» 
mechanic's  lien  act,  it  ha«  a.  right  to  a  Ilea' 
for  this  debt,  because  the  appellant. says  thati 
It  was  contracted  for  the  furnishings  of  max 
terial  for  the  erection  of  fixed  machinery; 
and  it  is  entitled  to  enforce  that  debt  by  lien 
because  it  furnished  materiala  for  fixed  ma- 
chinery, and  sQcb  a  debt  Is  a  lien  whether 
tbe   materials   were  actually   used   on  tbe- 
premises  in  tbe  erection  of  a  fixed  machine, 
or  not.    It  beeame  a  lien  because  the  debt 
was  Incurred  for  that  puipose.   Whether  tkl* 
construction  of  the  statute^  as  stated  by  tbe 
appellant,  should  be  accepted  need  not  be  de- 
termined in  this  case,  because  I  take  it  to  be' 
perfectly   clear   that   the   things   furnished  > 
were  not,  within  the  meaning  of  tbe  statute, 
materials  for  the  erection  of  fixed  machinery. 
The  proof  is  entirely  clear  that  tbe  five  dif< 
ferent  articles  furnished  were,  when  they 
left  the  shop  ot  tbe  Prentiss  Company  and 
arrived  at  the  shop  of  the  Taylor  Company, 
each.  In  Itself,  separately  pwf ect  and  entire:.. 
They  were  not  materials,  in  any  sense,  out  ofr 
which    something   was   to   be   constructed.. 
They  were  the  tempoFarily  separated  coB'»' 
ponent  and  adjustable  ports  ot  a  single  mar- 
chine,  each  part  having  its  own  related  place,  i 
and,  when  put  in  that  related  place,  maklnv 
a  perfect  machine,  for  the  aeeompUatament; 
of  a  single,  separate,  and  perfected  functlofn. 
Materials,  In  the  meaning  of  tbe  atahitei  and 
in  tbe  view  taken  in  tbe  discussion  In  tbe- 
case  of  Morris  Co.  Bank  v.  Bockaway  Mfg.. 
Co.,  14  N.  J.  Eq.  189,  cited  by  apfpellant  an 
essentially  different  from  the  tbinga  deliv- 
ered  in  this  case.     In   the  Morris  County 
Bank  Case  the  materials  claimed  for  were, 
as  I  gather  from  the  report,  brhdu  and  bulMr 
ing  stuffs,  which  in  the  coadltlsn  in  which' 
they  were  dellvwed  bad  n»  petfectcd.  func- 
tion, and  were  simply  something  o«tof.w«bk;b- 
a  building  might  be  constructed.    No  bdekt 
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had  whoi  delivered  any  relation  to  any  oth- 
er brick;  each  was  separate  and  distinct  un- 
til the  construction  waa  begun.  The  compo- 
nent parts  of  these  machines  were  utterly 
different.  Each  part  before  it  was  shipped 
had  been  properly  fitted  to  the  other,  and 
tested  as  an  entirety,  and  when  the  tempo- 
rarily separated  parts  were  again  assembled, 
they  again  constituted  a  perfected  entirety. 
TTie  separation  Into  component  parts,  and  de- 
livery in  that  condition,  was  not  as  materials 
for  purposes  of  construction,  but  as  an  en- 
tire and  complete  machine,  temporarily  sepa- 
rated for  convenience  of  transportation  and 
delivery.  Under  no  construction  could  such 
a  transaction  be  held  to  be  a  furnishing  of 
materials.  What  were  furnished  were  five 
different,  separate,  and  perfected  machines. 
I  shall  deal  with  the  matter,  therefore,  as  a 
deliverance  by  the  Prentiss  Company  to  the 
Taylor  Company  of  five  different  machines, 
each  a  perfect  entity  in  itself,  usable  and 
complete  for  the  accomplishment  of  certain 
work. 

At  this  point  some  notice  should  be  taken 
of  the  condition  of  things  at  the  machine 
■hop  of  the  Taylor  Company  at  the  time 
when  these  machines  came  thera  The  proof 
is  that  the  establishment  was  then  In  the 
full  and  active  conduct  of  business  for  the 
manufacture  of  wheels,  and  bad  been  a  plant 
for  that  putxMse  a  considerable  while  before 
the  purchase  of  these  machines  from  the 
Prentiss  Company.  These  machines  were 
not  part  of  the  original  equipment  of  the 
shop.  They  were  not  built  in  and  incorpo- 
rated into  the  realty  as  part  of  the  original 
structure.  When  they  got  there,  the  build- 
ing in  which  they  were  to  be  placed  had  long 
been  erected.  Other  machines  bad  been 
th^e,  which  had  performed  the  functions 
which  these  new  machines  were  to  perform. 
The  other  machines  were  taken  down,  and 
the  new  ones  were  to  be  Installed  in  their 
places.  They  were,  therefore,  so  far  as  the 
location  and  use  to  which  they  were  to  be 
put,  substitutions  for,  and  improvements  up- 
on, tbe  previous  equipment  of  the  shop. 
Bach  of  these  machines  had,  as  stated,  its 
own  separate  function,  and  it  Is  claimed 
that,  even  if  the  delivery  in  parcels  did  not 
constitute  it  "materials,"  yet  it  must  be  held 
to  be  within  that  section  of  the  mechanic's 
Hen  law  which  grants  a  lien  for  the  price  of 
fixed  machinery. 

The  appellant  insists  that  the  debt  was  In- 
curred for  the  delivery  of  fixed  machinwy, 
and  that  this  must  secure  It  a  lien.  Accord- 
ing to  my  understanding  of  the  decisions  In 
this  state,  in  order  that  a  machine,  which  Is 
personal  property,  shall  be  converted  into 
real  estate,  there  must  be  several  colnddent 
circumstances.  The  thing  claimed  to  have 
become  real  estate  must  be  of  a  nature  to  be 
adapted  to  the  uses  of  the  freehold.  There 
must  be  Indications  of  the  Intent  on  the  part 
of  the  owner  to  make  it  part  of  the  realty. 
That  must  be  made  evident  by  some  connec- 


tion, whether  it  be  Blight  or  great.  Indicating 
the  actual  carrying  into  effect  of  that  intent 
by  annexing  it  to  the  realty. 

Pending  the  taking  of  testimony  in  this 
matter,  I  was  Invited  by  counsel  of  both  par- 
ties to  go  and  see  these  macbinea,  in  order 
that  the  testimony  might  be  fully  under- 
stood. The  counsel  of  both  parties  atioided, 
and  very  frankly  exhibited  tbe  location  of 
these  various  machines.  They  were,  part  of 
them,  still  In  boxes,  unassembled;  some  ot 
them  were  partially  erected.  One  wa«  en- 
tirely set  up,  and,  I  think,  had  be&x  in  actual 
use.  The  testimony  shows  that  nnder  the 
floor  on  which  two  of  them  had  been  placed 
a  solid  toick  wall  had  been  built,  and  under 
the  floor  on  which  two  others  stood  brick 
piers  had  been  put.  These  brick  walls  or 
brick  piers  formed  no  part  of  the  machines, 
and  the  machines  formed  no  part  of  the  t»1ct 
wall  or  piers.  The  walls  and  piers  were  ob- 
viously erected  for  the  purpose  of  enahling 
the  floor  to  carry  the  weight  of  the  machines. 
and  keep  them  steady  and  siq>port  them. 
There  was  no  constructive  connectloa  be- 
tween the  foundations  and  the  machines,  for 
the  floor  intervened  between  them.  The 
foundation,  as  I  understand  the  testimony, 
held  the  same  ration  to  the  floor  that  heav- 
ier Joists,  of  like  construction,  for  the  pur- 
pose of  more  effectually  carrying  the  floor, 
would  have  occupied.  The  machines  were 
set  up  on  top  of  an  unflnlshed  flo<»'.  and 
were  bolted  down  or  screwed  down  or  block- 
ed down,  as  the  case  might  be,  to  the  floor. 
There  was  no  structural  incorporation  of 
the  foundation  into,  and  making  it  part  ot 
any  of  the  machines.  This  was  so  of  the 
machine  which  was  actually  put  up  and  in 
use,  and  it  was  so,  in  a  very  much  greater 
degree,  of  those  machines  which  were  only 
partially  put  up  and  in  use.  Those  which 
were  in  place  were  fastened  In  thrir  places, 
to  prevent  swaying  and  movement,  and  were 
no  part  of  the  construction  of  the  real  es- 
tate. Others  were  not  even  put  in  place,  but 
were  still,  as  to  parts  of  them,  in  the  boxes 
in  which  they  had  arrived,  or  were  lying  in 
their  separated  component  parts,  nnassem- 
bled.  Tbe  machines  were  obviously  of  such 
character  that  they  were  completely  finished 
before  sale,  and  were,  when  delivered,  ready 
for  use  when  set  up,  and  power  was  applied 
to  them.  They  could  have  been  set  up  any- 
where else  where  power  was  used,  Just  as 
well  as  in  the  Taylor  Company's  shop,  and 
can  now  be  taken  away  without  altering  ei- 
ther the  machines  themselves  or  the  struct- 
ure of  the  real  estate.  Their  attachment  to 
the  freehold  is  in  no  sense  structural;  en 
the  contrary,  it  Is  morely  casual  and  con- 
venient. 

The  principle  upon  which  the  me<^anie's 
lien  law  Is  based  Is  to  give  a  lien  uimn  the 
building  and  land,  because  the  thing  done  for 
which  the  lien  Is  claimed  Increased  the  value 
of  the  property  of  the  owner.  Coddlngton  r. 
Dock  Co.,  81  I^  j;.^Law,  489.    As  the  party 
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urnishtng  the  goods  had  specially  contrib- 
ited  to  Increase  the  value  of  the  land.  It  was 
eemed  equitable  that  he  should,  to  the  ex- 
eut  of  his  claim  thus  arising,  have  a  lien 
,l)on  the  land.  All  the  modes  of  procedure 
ii-escrlbed  by  the  lien  statute  contemplate 
be  enforcement  of  a  lien  upon  land.  Tills 
IBS  not  been  changed  by  the  extension 
jrhereby  "fixed  machinery"  and  "fixtures  for 
lauufacturing  purposes"  are  considered  to 
>e  buildings,  for  the  purpose  of  the  lien  act. 
to  lien  can  be  maintained  for  a  debt  owing 
or  "fixed  machinery"  unless  that  machinery 
ins  80  become  part  of  the  real  estate  as  to 
>uss  by  a  sale  under  the  lien  act.  It  follows 
Imt  the  decisions  which  determine  whether 
iiachines  and  tools  have,  by  the  circumstan- 
es  of  the  dealing  with  them,  been  converted 
rom  personal  iNroperty  Into  real  estate,  are 
pplicable  in  this  cause  to  define  whether  the 
nets  proven  show  that  the  machines  in  ques- 
lon  have  become,  in  the  sense  of  the  lien 
tatute,  "fixed  machinery."  All  these  ma- 
liines  are  of  the  same  class  as  to  their  at- 
achment  to  the  realty.  Whatever  annexa- 
lou  was  given  them  was  for  the  purpose  of 
tayiug  them  in  their  places,— holding  them, 
o  that  they  could  not  move  on  the  floor,— as 
fhen  so  swaying  they  would  not  effectually 
o  their  work. 

The  court  of  appeals  in  the  leading  case  of 
(lancke  t.  Rogers,  26  N.  J.  Eq.  563,  declared 
tic  law  in  such  matters.  Where  from  the 
rhole  case  it  appeared  that  the  annexation 
ras  intended  to  be  for  the  purpose  of  stay- 
ng  the  machine  in  its  place,  to  overcome  the 
endency  to  motion,  and  where  the  machine 
/as  not  by  its  structure  and  manner  of  build- 
ag  incorporated  taito  and  made  part  of  the 
eaity,  it  remained  personal  property,  eapa- 
le  of  being  chattel-mortgaged,  and  did  not 
tecome  part  of  the  freehold.  The  same  rule 
ras  recently  declared  by  the  supreme  court 
a  the  case  of  Iron  Works  v.  Wilkes,  64  N. 
.  Law,  193,  45  AtL  1033.  There  the  ma- 
blues  consisted  of  a  large  lathe,  a  large 
lauer,  a  small  planer,  and  a  number  of 
ther  lathes,  apparently  of  very  much  the 
auie  nature  as  the  machines  here  in  question, 
'hat  court.  In  discussing  the  relation  of  these 
nachtnes  to  the  land,  for  the  purimse  of  as- 
ertainlng  whether  they  bad  become  part  of 
he  realty,  cited  the  case  of  Blancke  v.  Rog- 
rs  as  the  leading  case  on  the  point,  and  the 
ases  of  Insurance  Co.  v.  Semple,  38  N.  J.  Eq. 
75  (which  was  a  foreclosure  case,  and  peti- 
ion  for  injunction  to  stay  removal  of  ma- 
hlnery);  Feder  ▼.  Van  Winkle,  53  N.  J.  Eq. 
70.  .33  Atl.  399  (which  arose  between  a  mort- 
:ape  holder  and  a  receiver  of  an  insolvent 
state);  and  Erdman  v.  Moore,  58  N.  J.  Law, 
4.5.  33  Atl.  938  (a  mechanic's  Hen  case),— as 
urning  upon  the  tests  above  applied.  The 
upreme  court  also  held  In  the  Crane  Iron 
V'orlcs  Case  that  complete  machines,  pur- 
hnsable  on  the  market  as  such,  and  capable 
f  being  used  wherever  power  can  be  snp- 
illod,  )f  placed  In  the  ownor's  ninchlne  shop 
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for  use,  and  not  fastened  to  the  realty,  or,  if 
fastened,  only  by  being  screwed  to  the  floor, 
so  as  to  keep  them  steady  while  in  operation, 
do  not  thereby  become  part  of  the  realty. 
These  incidents  attend  upon  all  the  machines 
for  which  this  lien  claim  is  asserted.  Thoy 
were  stayed  In  their  place  for  the  purpose  of 
making  them  steady,  and  not  for  the  purpose 
of  incorporating  them  into,  and  making  thent 
form  part  of,  the  realty.  They  were  com- 
plete when  they  were  brought  there.  They 
were  not  built  into  the  machine  shop,  they 
were  simply  put  there  as  complete  things. 
Their  predecessors  had  been  taken  awny, 
and  these  were  supplied  in  their  places,  and 
the  time  may  come  when  they  themselves 
may  be  taken  away,  and  others  put  in  thcic 
places. 

I  think,  therefore,  the  Uenahillty  of  the 
debt  Incurred  by  the  delivery  of  the  machines 
has  not  been  established,  and  that  the  re- 
ceiver's adjudication  should  be  sostained. 
and  the  appeal  dismissed. 


LYLB  ▼.  ADDICKS. 

(Court  of  Chancery  of  New  Jersey.    Aug.  23. 
1901.) 

CONTRACTS— ATTORNEY  IN  PACT— AUTHORITY 
-BVIDBNCHS— RATIFICATION— RaPODIATION— 
ESTOPPBL— SPECIFIC  PERFORMANCES  —  DAM- 
AGES —  ASSESSMENT  —  DEFENSES  —  SEAL.  — 
CONSIDERATION. 

1.  In  an  action  to  enforce  the  specific  per- 
formance of  a  contract,  alleged  to  have  beeu 
signed  on  defendant's  part  in  his  name  by  his 
attorney  in  fact,  to  release  certain  notes,  three 
credible  witnesses  testified  that  a  letter  signed 
by  defendant,  which  was  produced  at  the  time 
of  the  execution  of  the  agreement,  gave  such 
attorney  the  authority  to  sign,  except  as  to  re- 
lease of  interest  Defendant  testified  tiiat,  oa 
being  informed  of  the  execution  of  the  agree- 
ment, he  told  the  attorney  that  he  had  no  au- 
thority to  sign  a  general  release.  Held,  that 
a  release  of  the  notes,  except  as  to  interest 
thereon,  was  authorised. 

2.  Where  defendant,  on  learning  of  the  execu- 
tion of  an  agreement  by  another  In  his  name  as 
attorney  in  fact,  failed  to  noti^  complainant  of 
Ids  repudiation  thereof,  and  did  not  object 
to  the  agreement  on  the  score  of  want  of  au- 
thority, while  action  on  his  offer  was  pending, 
and  while  complainant  was,  to  his  knowledge, 
acting  on  the  belief  of  the  agreement's  validity, 
such  conduct  amounted  to  such  a  ratification 
of  the  authority  to  sign  the  agreement  as  to 
make  defendant  liable  for  a  breach  thereof. 

3.  In  snch  case,  defendant,  having  obtained 
the  benefit  of  complainant's  services,  rendered 
under  a  lielief  that  the  agreement  was  executed 
with  authority,  is  estopped  to  repndiate  it. 

4.  Defendant  agreed  to  purchase  certain 
debts  and  shares  of  stock  held  by  complainant 
in  a  certain  corporation,  to  release  all  aemands 
against  complainant,  and  to  cause  certain  notes 
to  be  executed  b7  another  corporation,  to  lie 
formed,  two  of  such  notes  to  be  indorsed  by 
third  parties.  The  time  for  payment  of  the 
notes  expired  at  the  time  complainant  brought 
an  action  to  enforce  specific  performance  of 
the  contract.  Held  that,  thougn  the  giving  of 
such  notes  could  not  be  enforced  as  against  de- 
fondant,  as  the  court  had  jurisdiction  to  en- 
force performance  of  the  execution  of  the  re- 
lease, and  as  the  contract  was  entire,  it  would 
retain  the  suit,  and  assess  damages  in  com- 
pensation for  that  part  of  the  contract  whiclk 
could  not  be  enforced. 
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5.  Defendant,  the  principal  share  owner  in 
an  insolvent  corporation,  desiring  to  settle 
the  company's  affairs  by  means  of  a  purchase 
of  its  assets  himself,  and  their  subsequent 
trnnsfer  to  a  company  to  be  organized  under 
his  control,  agreed,  in  consideration  of  com- 
plainant's releasing  certain  claims  held  against 
the  corporation  and  his  stock  therein,  to  cause 
certain  notes  to  be  given  complainant  by  such 
new  company,  such  notes  to  be  indorsed  by 
certain  other  parties,  and  to  release  certain 
claims  against  him.  Eeld,  that  defendant 
would  not  be  relieved  of  his  obligation  as  to 
the  notes,  or  for  damages  for  its  nonperform- 
ance, on  the  ground  that  the  new  company  had 
no  authority  to  give  such  notes,  since  provi- 
sions for  the  repayment  of  that  part  of  the 
expense  to  the  defendant  by  such  new  com- 
pany were  entirely  within  the  power  of  the  lat- 
ter in  settling  the  consideration  for  the  purchase. 

0.  1 1  appearing  that  at  the  time  of  the  agree- 
ment defendant  had  arranged  with  the  parties 
whom  he  agreed  should  indorse  the  notes  for 
their  indorsement,  the  fact  that  the  same  could 
not  be  procured  at  the  time  of  a  bill  for  specific 
performance  would  not  relieve  defendant  from 
the  obligation  of  the  contract. 

7.  In  an  action  to  enforce  specific  perform- 
ance of  a  contract  to  release  certain  claims,  it 
appeared  that  the  claims  were  disputed,  and 
thnt  one  of  a  certain  amount  was  on  notes  on 
which  defendant  was  an  indorser  prior  to  com- 
plainant, and  that  defendant  had  been  advised 
he  could  not  recover  on  the  claim.  Defendant, 
on  his  side,  also  stipulated  for  a  general  release 
of  all  claims  against  him,  all  of  the  transac- 
tion being  based  on  the  idea  of  effecting  a  com- 
plete settlement  between  the  parties.  Held, 
that  the  agreement  for  the  general  release  on 
the  part  of  defendant  was  not  unconscionable 
or  unreasonable,  so  as  to  be  gronnd  of  refusal 
of  specific  performance. 

8.  Where  a  contract  expressly  stlpnlated  that 
a  general  release  of  certain  obligations  should 
be  made,  and  such  contract  was  under  seal, 
the  question  of  reasonableness  in  requiring  such 
release  cannot  be  raised  in  an  action  to  enforce 
specific  performance  of  the  contract,  the  seal 
imputing  a  sufficient  consideration. 

Bill  by  Robert  W.  Lyle  against  J.  Edward 
Addlcks  to  enforce  the  gpeclflc  performance 
of  a  contract.    Decree  advised. 

Otto  Crouse,  for  complainant.  Sherrerd 
Depue,  for  defendant. 

EMERY,  V.  a  This  is  a  bill  for  the  spe- 
cific performance  of  a  written  contract  al- 
leged to  have  been  made  by  the  defendant 
for  the  purchase  of  debts  or  claims  held  by 
complainant  and  others  against  an  Insolvent 
corporation,  the  purchase  of  shares  of  stock 
of  this  corporation,  and  for  the  execution  of 
a  general  release  of  claims  held  by  defend- 
ant against  complainant  The  afFairs  of  the 
insolvent  corporation,  the  Staten  Island 
Terra  Cotta  Company,  were  In  the  course 
of  settlement  In  Insolvency  proceedings 
pending  in  this  court,  the  defendant  being 
one  of  the  two  receivers.  The  defendant 
was  also  the  bolder  of  the  majority  of  the 
stock  and  of  the  mortgage  bonds  of  the 
company,  and  was  its  largest  creditor,  bis 
claims  amounting  to  nearly  90  per  cent,  of 
the  whole  indebtedness.  Complainant,  who 
had  been  connected  with  defendant  in  tbe 
management  of  the  company,  previous  to  tbe 
insolvency  held  39(i  shares  of  the  stock,  and 
bad  proved  a  claim  against  the  company  for 


I 
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over  $30,000.  Defendant  desired  to  brlnf 
about  a  settlement  of  the  company's  affaiiv! 
by  means  of  a  purchase  of  its  assets  by  bi3-' 
self,  and  their  subsequent  transfer  to  a  coa- 
pany  to  be  organized  by  himself,  or  anj«r 
his  control,  and  defendant  proposed  to  si:> 
mit  to  the  court  an  offer  for  such  purcha--- 
Defendant  desired  complainant's  services  j. 
bringing  about  this  reorganization,  and  lie 
agreement  in  question  purported  to  be  made 
for  the  purpose  of  securing  these  servicva  c' 
complainant  and  for  the  settling  of  tJ 
demands  of  either  party  against  tbe  oxitf  \ 
by  general  releases  to  be  executed  and  d«-  i 
livered  upon  both  sides.  The  agreemett  ' 
dated  June  14,  1897,  after  reciting  this  desire  ' 
of  the  defendant  as  tbe  majority  stockholder  | 
and  bondholder  of  the  company,  and  its  Ur-  | 
gest  creditor,  to  effect  this  reorganizatioiL 
and  bis  intention  to  make  tbe  olTer  to  the 
court  and  bis  desire  to  have  conit>Ialnant'e  ' 
assistance  In  tbe  reorganization,  provides  ob  : 
defendant's  pert:  (1)  Tbat  be  will  make  tbe 
offer  within  20  days;  (2)  that  U  tbe  offer  b 
accepted,  he  will  cause  a  corporation  to  be 
formed  forthwith,  to  which  the  property  and 
assets  In  the  hands  of  the  receivers  will  be 
transferred;  (3)  that  on  tbe  consummation 
of  the  purchase  and  transfer,  defendant  will 
cause  three  notes  of  the  new  company  to  be 
given,  payable  to  complainant's  order,  for 
$5,000  each,  dated  on  tbe  day  of  tbe  trans- 
fer, and  payable,  respectively,  one,  two.  anl 
three  years  from  tbe  date  of  the  transfer, 
and  Indorsed  by  John  V.  Bacot,  George  L 
Record,  and  defendant  in  the  order  named, 
with  interest  from  date;  and  (4)  that  at  the 
time  of  giving  the  notes  defendant  will  exe- 
cute a  proper  instrument  releasing  complain- 
ant from  any  and  all  claims  or  demands 
which  he  may  have  against  him.  Following 
this  recital  and  tbe  defendant's  agreements, 
the  complainant  on  his  part  "In  considen- 
tlon  of  tbe  premises,  and  upon  the  fulfill- 
ment of  tbe  promises  and  agreements  made 
by  the  party  of  tbe  first  part"  agreed  (1)  to 
execute  and  deliver  to  tbe  defendant  a  re- 
lease from  all  claims  (except  on  the  notes  of 
the  new  company)  which  complainant  ma; 
have  against  tbe  said  company  or  defend- 
ant; (2)  to  purchase  and  assign  to  the  de- 
fendant the  claims  of  William  Lyle  and  of 
Frederick  Haffe  against  the  Terra  Cotta 
Lumber  Company;  (3)  to  sell,  asslgrn,  and 
transfer  to  defendant  all  his  stock  of  tbe 
company,  amounting  to  about  396  shares: 
and  (4)  to  give  his  services  in  bringing  about 
a  reorganization.  The  agreement  which 
was  under  seal,  was  signed  by  the  com- 
plainant and  upon  defendant's  part  In  his 
name,  by  Asa  W.  Dickinson,  as  his  attorney 
In  fact  The  answer  denies  the  authority 
of  Mr.  Dickinson  to  sign  the  agreement  and 
the  first  question  to  be  decided  Is  one  of 
fact  whether  the  defendant  authorized  itt. 
Dickinson  to  &lgn  it  as  his  attorney. 

Without  going  Into  details,  I  will  merely 
state  that  my  conclusion  reached  npon  the 
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ra]  examination  before  me,  and  confirmed 
pon  reading  over  and  again  considering  the 
vldence  bearing  upon  the  Issue,  Is  that  the 
amplalnant  bas  satisfactorily  made  out,  by 
tic  clear  weight  of  evidence,  that  the  agree- 
icnt  'n'aa  signed  by  Mr.  Dickinson  as  de- 
?ndant's  attorney,  and  by  virtue  of  express 
revlous  authority  given  to  him  by  defend- 
nt.  The  authority  was  glvoi  by  a  letter 
gned  by  defendant,  which  was,  according 
>  the  evidence  of  three  credible  witnesses, 
reduced  at  the  time  of  the  execution  of  the 
Rreeraent,  and  from  the  terms  of  which  It 
as  substantlfllly  drawn,  except  in  the  respect 
bat  the  provision  for  "Interest  from  date" 
n  the  notes  was  not  contained  In  the  letter. 
.s  to  this,  the  understanding  between  the 
artles  was  that  the  letter  did  not  contain 
xpress  authority  to  add  the  Interest  clause, 
nd  that.  If  the  defendant  repudiated  this 
art  of  the  agreement,  complainant  would 
ot  insist  upon  It  Defendant,  according  to 
Is  own  statement,  was  within  a  week  in- 
ormed  by  Mr.  Dickinson  of  the  execution 
f  the  agreement;  and,  while  he  now  says 
bat  he  then  told  Mr.  Dickinson  that  he 
Dickinson)  bad  no  authority  to  sign  an 
greement  for  a  general  release,  he  did  not 
hen.  or  at  any  time  previous  to  the  hearing 
1  this  cause,  specially  object  to  the  pro- 
Islon  relating  to  interest,  nor  is  any  ob- 
sctlon  on  that  account  made  In  the  answer 
1  the  cause.  Defendant's  objections,  made, 
s  he  says,  within  a  week,  to  Mr.  Dickinson, 
ppear  to  have  been  confined  to  his  author!- 
y  to  execute  an  agreement  for  a  general  re- 
>a8e.  There  does  not  alppear  to  have  been 
ny  direction  by  defendant  to  Mr.  Dickinson 
3  notify  complainant  of  any  objection,  and 
o  objection  to  the  release  was  communl- 
ated  or  made,  either  by  defendant  or  Mr. 
>ickinson,  to  the  complainant,  or  any  one  on 
is  behalf.  In  the  meantime  defendant 
lade  his  offer  for  purchase  on  the  terms 
tlpulated.  A  bearing  of  the  creditors  upon 
he  proposal  took  place  In  July,  1897,  and 
omplainant,  on  bis  own  behalf,  and  by 
Is  Influence  with  other  creditors,  gave  his 
ervices  to  securing  the  acceptance  of  the 
ffer.  The  court,  upon  the  hearing,  accelpt- 
d  defendant's  offer  to  purchase  the  assets, 
nd  on  September  23,  1807,  a  transfer  of 
lie  assets  purchased  by  defendant  of  the 
ecelvers  was  made  to  the  Staten  Island 
lay  Company,  the  company  which  had  been 
ri^anized  by  defendant  for  the  purpose, 
lomplalnant,  after  this  transfer,  tendered 
imself  ready  to  carry  out  the  agreement 
n  his  part  by  the  execution  of  the  general 
elense  to  defendant,  and  the  transfer  of  the 
laim  and  stocks,  and  still  tenders  these. 
>efendant  refused  to  carry  out  the  agree- 
lent,  and  sets  up  in  his  answer  Dickinson's 
rant  of  authority  to  sign  the  agreement  or 
y  si.&ni  a  general  release.  As  above  stated, 
ly  conclusion  upon  the  evidence  Is  that 
rlth  the  exception  of  the  clause  relating  to 
:iterest,    Mr.    Dickinson   had   previous    ex- 


press, wrlttoi  authority  from  defendant  to 
execute  the  agreement;  and  both  as  to  thla 
special  clause,  as  to  interest  as  well  as  to 
the  entire  agreement,  as  signed,  my  conclu- 
sion is  that  defendant's  failure,  upon  his 
being  Informed  within  a  few  days,  by  Mr. 
Dickinson,  of  the  execution  of  the  agree- 
ment, to  notify  complainant  of  his  repudia- 
tion eltlier  of  the  entire  agreement  or  of  the 
Interest  clause,  and  his  keeping  silence  upon 
this  objection  to  the  agreement  on  the  score 
of  want  of  authority  while  action  on  bis 
offer  was  pending,  and  while  complainant 
was,  to  his  knowledge,  acting  on  the  belief 
of  the  validity  of  the  agreement  amounted 
to  a  sufficient  subsequent  ratification  of  the 
authority  to  sign  the  agreement  Defend- 
ant, having  obtained  the  benefit  of  the  com- 
plainant's services  In  relation  to  the  ac- 
ceptance of  the  offer,  rendered  tinder  a  be- 
lief that  the  agreement  was  executed  with 
authority.  Is  now  estopped  from  repudiating 
It  It  does  not  appear  In  the  case  that  any 
services  other  than  those  relating  to  the  ac- 
ceptance of  defendant's  offer  were  contem- 
plated. 

Assuming  that  the  agreement  as  signed  Is 
held  to  be  the  agreement  of  defendant  other 
defenses  to  the  bill  for  specific  performance 
of  the  contracts  are  relied  on.  First,  It  Is 
urged  that  Inasmuch  as  the  notes  to  be  given 
were  those  of  a  third  person,  not  party  to 
tbe  contract,  and  Inasmuch  as  they  were 
also  to  be  Indorsed  by  third  persons,  not  par- 
ties, the  defendant  has  no  control  over  the 
giving  of  these  notes,  and  the  contract  can- 
not be  specifically  enforced.  If  the  contract 
to  be  performed  related  solely  to  the  notes, 
this  objection  might  have  some  weight  and 
the  remedy  at  law  might  be  adequate.  But 
the  contract  covered  also  the  execution  of  a 
general  release,  the  purchase  of  debts  and 
of  shares  of  stock,  as  to  which  complainant's 
only  adequate  relief  is  in  equity.  The  Juris- 
diction of  the  court  in  this  case  Is  based  on 
two  circumstances:  First,  that  the  complain- 
ant Is,  under  the  principles  settled  by  our 
decisions,  entitled  to  specific  performance 'of 
the  contract  for  release  and  for  the  purchase 
of  the  debts  and  stock  (Cutting  v.  Dana,  25 
N.  J.  Eq.  265,  270,— Runyon,  Ch.,  1874);  and, 
second,  that  the  contract  is  one  entire  con- 
tract in  which  the  acts  to  be  performed  by 
complainant  as  the  foundation  for  his  claim 
to  the  release  and  to  the  notes,  and  also  as 
a  consideration  for  the  sale  of  the  debts  and 
stock,  must  by  the  terms  of  the  contract  all 
be  performed  by  complainant  before  or  at 
the  time  when  the  release,  as  well  as  the 
notes,  are  to  be  delivered.  As  a  condition 
precedent  to  or  concurrent  with  the  deliv- 
ery of  defendant's  release  and  of  the  notes 
to  him,  complainant  must  on  his  part,  de- 
liver his  release  to  the  defendant  and  his 
asslgnmeut  of  the  debts  and  claims.  Com- 
plainant cannot  be  required  to  tender  these 
for  the  release  alone,  or  until  the  notes  as 
well  as  the  release  are  given;  and  the  com- 
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plalnant,  upon  tbls  tender  of  the  release 
and  assignments  on  his  part,  Is  therefore  en- 
titled to  a  settlement  of  bis  entire  rights 
under  the  contract  Such  settlement  of  the 
rights,  where  the  contract  and  the  considera- 
tion are  enth:e,  must  necessarily  be  made  in 
one  action,  and  by  one  court, — either  in  a 
court  of  law  by  damages  for  the  breach  of 
the  entire  contract,  or  In  a  court  of  equity 
by  specific  performance  of  those  parts  of  the 
contract  to  the  performance  of  which  com- 
plainant is  entitled,  and  which  defendant  can 
perform,  with  compensation  in  damages  for  the 
breach  of  that  portion  of  the  contract  which 
cannot  be  performed.  The  compensation  in 
damages  for  a  breach  of  a  portion  of  the 
contract,  together  with  ^eclfic  performance 
of  the  other  portions  of  the  contract,  Is  nec- 
essary, because  the  consideration  for  all  por- 
tions of  the  contract  on  defendant's  part  la 
entire  on  the  part  of  the  complainant,  and 
specific  performance  of  any  portion  of  the 
contract  cannot  equitably  be  decreed  unless 
complainant  on  his  part  performs  alL  This 
court,  therefore,  having  a  clear  Jurisdiction 
for  the  purpose  of  specific  performance  of  the 
contract  for  release,  and  for  the  purchase 
of  the  claims  and  stock,  must  retain  the  suit 
for  all  purposes,  for  the  purpose  of  doing 
complete  Justice,  and  will,  to  this  end,  as- 
sess the  damages  to  be  paid  by  way  of  com- 
pensation for  so  much  of  the  contract  as  de- 
fendant may  not  be  able  to  perform.  The 
equitable  Jurisdiction  based  on  the  necessity 
of  doing  full  and  complete  Justice  In  a  sin- 
gle suit  Is  thoroughly  established,  and  scarce- 
ly requires  a  reference  to  authorities.  Pom. 
Spec.  Perf.  pars.  436,  474;  Story,  Eq.  Jur. 
pars.  7M,  796,  798;  Dunn  v.  Hastings  (N.  J. 
Ch.)  34  Atl.  256,  25a  The  situation  would 
be  dilTerent  if  the  only  part  of  the  contract 
to  be  performed  was  that  relating  to  the 
delivery  of  the  notes,  and  It  was  known  to 
complainant  before  the  bringing  of  the  suit 
that  the  defendant  could  not  perform  this 
contract.  See  cases  cited  In  Borden  v.  Cur- 
tis, 48  N.  J.  Eq.  120.  21  Atl.  472,  etc.  In 
reference,  therefore,  to  the  part  of  the  con- 
tracts relating  to  giving  of  the  notes,  com- 
plainant would,  if  the  time  of  payment  lim- 
ited bad  not  expired,  have  been  entitled  to 
a  decree  that  the  notes  be  given  within  a 
time  to  be  fixed,  or,  on  failure  to  do  so,  that 
the  defendant  pay  to  the  complainant  the 
face  value  of  the  notes,  with  interest  At 
the  time  of  filing  the  bill  the  time  for  pay- 
ment of  the  first  note  had  not  expired,  but 
at  the  time  when  the  cause  was  submitted 
the  time  fixed  for  the  payment  of  the  sec- 
ond note  had  passed,  and  the  time  for  pay- 
ment of  all  the  notes  has  now  expired.  The 
coniplnlnant  Is  therefore  entitled,  in  my  Judg- 
ment, to  damages  for  the  nonperformance  of 
this  piirt  of  the  contract  In  connection  with 
n  decree  for  specific  performance  of  the  por- 
tion of  the  contract  relating  to  the  release 
aiul  the  purchase  of  the  claims  and  stock. 


Defendant  Insists  that  no  decree  to  per- 
form this  contract  as  to  the  notes,  or  ivr 
damages  for  Its  nonperformance,  sboold  t<>r 
made,  as  the  company  had  no  antbority  x-y 
give  a  note  for  this  purpose.  But,  inasmn--';! 
as  the  payment  of  the  complainant  by  nr-* 
of  the  new  company  was  arranged  by  the 
defendant  as  part  of  the  consideration  or  ex- 
pense to  himself  of  the  purchase  of  the  as- 
sets to  be  conveyed  to  the  ne'vr  company. 
provisions  for  the  repayment  of  this  pirc 
of  the  expense  to  the  defendant  by  the  nev 
company  was  entirely  within  tbe  power  ai 
the  latter  In  settling  the  consideration  for 
the  purchase.  Defendant  thus  bad  it  In  b^ 
power  to  make  the  notes  valid  beyond  qces- 
tlon  as  against  tbe  new  company.  Even  if 
bis  failure  to  make  such  a  provision  wooM 
render  the  notes  now  illegal  (as  to  wbkli 
I  express  no  opinion),  this  failure  of  the  d:^ 
fendant  cannot  operate  to  relieve  bim  of  thr 
obligation  of  the  contract 

It  is  also  insisted  that  the  defendant  can- 
not procare,  and  could  not  at  the  time  of 
the  bin  have  procured,  the  indorsement  o( 
Bacot  and  Record.  But  it  appears  from  tbe 
evidence  that  at  the  time  of  tbe  agreeme=t 
defendant  bad  arranged  with  tbem  for  tb'i: 
Indorsements,  and  having,  by  bis  contnitt 
with  complainant  stipulated  unconditionally 
for  their  Indorsement  he  cannot  now  be  re- 
lieved from  the  obligation  of  the  contract 

The  last  defense  to  be  noticed  is  that  of 
the  alleged  inequity  in  requiring  a  general 
release,  it  being  insisted  that  defendant  ii&i 
claims  against  complainant  amonnting  t» 
over  $125,000.  But  it  also  appears  that  tbe$« 
claims  were  disputed;  that  tbe  $12j.(^*> 
claim  was  upon  notes  on  whicb  defendant 
was  an  Indorser  prior  to  complainant  an^ 
therefore  prima  fade,  at  least  first  liaN^: 
and  that  defendant  bad  been  advised  that  lie 
could  not  recover  upon  the  claim.  Inasmncj 
as  defendant  upon  hia  side,  also  stipulateil 
for,  and  will  receive,  a  graieral  release,  and 
as  the  agreement  seems  to  have  been  based 
on  the  Idea  of  an  entire  and  complete  settle- 
ment to  date  between  the  parties,  and  a  coa- 
cert  of  action  for  the  fut\u-e  in  relation  to 
tbe  adjustment  of  the  affairs  of  the  inscl- 
vent  corporation,  out  of  which  all  the  exist- 
ing disputes  between  the  parties  had  arisen. 
It  cannot  be  said  that  the  agreement  for  a 
general  release  Is  unconscionable  or  unrea- 
sonable, even  if  tbe  question  of  reasonable- 
ness was  an  open  one,  and  at  Issue  in  tbe 
cause;  for,  as  bearing  upon  the  defendants 
present  right  to  raise  this  question,  it  shouM 
be  observed  that  the  contract  Is  under  seal, 
and  thus  Imports  a  sufficient  consideration, 
and  that  the  evidence  shows  that  the  provi- 
sion for  general  rdease  was  expressly  stipu- 
lated for.  I  will  advise  a  decree  for  the  de- 
livery of  the  release  and  the  payment  of  the 
amount  of  tbe  notes  upon  complainant's  ten- 
dpflng  on  his  part  a  release  and  the  asslgn- 
raents  of  the  claims  and  stock. 
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PLATT  T.  McCLONG  et  al. 

Court  of  Chancery  of  New  Jersey.    July  26, 

1901.) 

IREDITORS'  SUIT— EXECUTION  OP  DEED— IN- 
TEREST OP  GRANTOR— EQUITY  OF  aBDBHP- 
TION— ACCOUNTING— REFERENCE. 

1.  Id  a  creditors'  suit  to  set  aside  a  deed  of 
he  debtor  as  being  ineffective,  the  deed  was 
ijincd  by  the  grantor  without  containing  the 
ruutee's  name,  and  given  to  the  grantee  to  be 
akeu  to  a  title  company  to  be  examined.  After 
luh  deed  had  been  passed  on  by  the  title 
oinpany,  the  grantee  took  it  to  the  office  of 
he  grantor's  agent,  and  the  grantor  directed 
is  agent  to  fill  in  the  grantee's  name,  which 
.•as  done  in  the  presence  of  the  grantor,  and 
he  deed  delivered  to  the  grantee.  At  the  time 
.-hen  examined  by  the  title  company,  the  deed 
id  not  have  any  revenue  stamps  on  it.  Held, 
bat  the  deed,  when  delivered,  was  complete 
s  to  consideration  and  grantee,  and  operated 
J  transfer  a  good  title. 

2.  Where,  in  a  creditors'  suit  to  set  aside  a 
oed  as  in  fraud  of  creditors,  the  deed  was 
inde  to  secure  a  debt  from  the  grantor  to  the 
rantee,  and  there  was  no  proof  that  the  grau- 
ae  acted  fraudulently,  or  that  he  knew  the 
rantor  owed  others,  the  deed  will  be  deemed 
9  have  been  executed  bona  fide  as  security 
OT  the  amount  of  the  debt  which  the  secured 
reditor  has  the  burden  of  proving. 

3.  Where  a  debtor  deeds  property  to  a  cred- 
:or  aH  security,  the  debtor  still  has  an  equity 
t  redemption  in  the  property. 

4.  Where  a  debtor  conveyed  property  to  a 
reditor  as  security  for  his  debt,  which  was  for 
averal  thousand  dollars  in  items  of  from  five 
)  twenty  dollars  each,  another  creditor  is  en- 
tled  to  a  statement  of  an  account  of  the  debts 
jcured  by  the  deed,  and  a  reference  to  a  mas- 
sr  is  proper. 

.5.  Where  a  bill  alleged  that  a  debtor,  after 
jnveying  property,  remained  in  possession  and 
sntrol  thereof,  which  was  denied  in  the  an- 
(ver,  the  allegation  fails,  no  proof  being  offered 
iistaining  it. 

Suit  by  George  H.  Piatt  against  ThomaB 
:.  MoClong  and  others.  BUI  dismissed  as  to 
ef  end  ant  Green,  and  a  reference  ordered  as 
>  the  others. 

William  B.  Knight  and  Samuel  H.  Rlch- 
rds,  fon  complainant  A.  H.  Swackhamer, 
or  defendant  George  G.  Green.  W.  J. 
::raft,  for  defendants  Thomas  McClong  and 
Ulirldge  Kemble. 

GREY,  V.  C.  (orally).  The  complainant  flies 
Is  bill  In  this  case  as  a  Judgment  creditor  of 
'homns  K.  McClong.  He  sets  up  the  recov- 
ry  of  a  judgment,  without  mentioning  the 
«suing  of  any  execution  and  levy  upori  the 
remises  alleged  to  have  been  fraudulently 
onveyed.  He  states  that  McClong,  the  de- 
?ndant  In  the  Judgment,  purchased  of  Green 

farm  In  Gloucester  county,  describing  the 
reraises,  50  acres  or  more;  and  that  Green, 
Q  November  8, 1899.  executed  to  him  a  deed 
}r  the  land,  in  blank  as  to  the  grantee,  and 
cllvered  the  deed  to  McClong,  allowing  Me- 
lons to  Insert  therein  the  name  of  any  one 
e  mlprht  choose.  The  complainant  charges 
li.tt  the  deed  Is  void,  and  that  Green  holds 
itle  to  the  land  In  trust  for  McClong.  It  Is 
irtlier  alleged  that  McClong  caused  bis  own 
[ime  to  be  inserted  In  the  deed  from  Green 
s  grantee,  and  then  made  and  executed  a 


deed  to  the  defendant  Elbrldge  O.  Kemble, 
and  lodged  both  deeds  for  record.  The  com- 
plainant also  alleges  that  since  the  execution 
of  the  deed  to  Kemble,  McClong  has  exer- 
cised actual  ownership  over  the  land,  etc.; 
and,  although  $1,000  was  mentioned  as  the 
consideration,  it  did  not  pass,  or  at  least  no 
adeqtiate  ccnslderatlon  passed.  He  then 
charges  that  the  deed  to  Kemble  was  made 
by  McClong  for  the  purpose  of  keeping  him 
(the  complainant)  from  collecting  bis  debt, 
and  that  Kemble  holds  title  In  trust  for  Mc- 
Clong, and  that  in  eqnity  the  land  should  be 
subjected  to  the  operation  of  the  complain- 
ant's judgment.  The  bills  prayed  for  an- 
swer without  oath,  and  for  dlscoTery  as  to 
the  transactions  In  question  against  all  the 
defendants,  and  that  the  land  may  be  de- 
creed to  be  the  property  of  McClong,  or.  If  it 
be  more  equitable,  that  Green  and  Kemble 
may  be  declared  to  be  trustees,  and  that  the 
land  may  be  sold  under  execution,  or  by  the 
decree  of  this  court,  and  that  the  complainant 
may  be  paid  out  of  the  proceeds  of  the  sale, 
and  that  the  defendant  may  be  decreed  to 
join  In  a  conveyance  to  the  purchaser,  If  nec- 
essary, and  In  the  meanwhile  for  restraint 
against  conveyance  by  the  complainant  and 
for  further  relief.  There  are  three  answers; 
one  by  the  defendant  McClong,  another  by 
the  defendant  Green,  and  another  by  the 
defendant  Kemble.  The  defendant  McClong 
leaves  the  proof  of  the  judgment  of  the  com- 
plainant to  be  made  by  him  as  he  Is  advised, 
and  daitea  the  execution  of  the  deed  In  blank 
as  to  the  grantee,  and  asserts  that  when 
Green  signed,  sealed,  and  delivered  the  deed 
this  defendant's  name  was  written  therein 
as  grantee,  and  that  it  was  not  delivered  In 
blank.  He  denies  that  Green  has  any  in- 
terest in  the  land,  equitable  or  legal;  denies 
that  the  deed  was  executed  with  blank  con- 
.sideration;  admits  that  It  Is  true  that  the 
deed  from  the  defendant  to  Kemble  was 
made  at  the  time  set  forth  In  the  bill;  de- 
nies that  he  (McClong)  has  exercised  any  act 
of  ownership  over  the  property,  or  claims  to 
have  any  power  over  it  to  make  title;  denies 
that  the  conveyance  to  Kemble  was  without 
consideration,  or  for  any  purpose  to  hinder 
or  defraud  the  complainant  in  the  collection 
of  his  debt,  and  that  Kemble  has  acquired 
any  title  In  trust  for  the  defendant  He  nar- 
rates the  circumstances  under  which  the 
deed  was  made  to  Kemble,  stating  a  pre-ex- 
isting Indebtedness  on  the  part  of  the  defend- 
ant McClong  to  Kemble  of  the  sum  of 
$3,070.81  at  the  time  of  the  filing  of  the  an- 
swer, February  16, 1900,  for  cash  loaned  and 
advanced  by  Kemble  to  the  defendant  Mc- 
Clong, and  then  further  states  that  the 
deed  made  by  the  defendant  McClong  to 
Kemble  was  given  as  security  for  money 
owing  by  McClong  to  Kemble,  upon  agree- 
ment that  he  should  make  such  a  deed; 
denies  that  the  defendant  McCHong  baa 
any  Interest  whatever  In  the  land;  denies 
that  Kemble  at  the  time  knew  anything 
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about  McClong'B  Indebtedness.  The  answer 
of  Kemble  sets  up  the  indebtedness  of  Mc- 
Clong  to  him,  stating  it  to  be  $3,670.81;  states 
that  be  knew  nothing  about  the  transaction 
of  McClong's  financial  business  affairs;  knew 
nothing  about  the  claim  or  contemplated  suit 
of  the  complainant;  that  he  had  no  knowl- 
edge whether  the  deed  of  Green  to  McClong 
was  executed  in  blank;  states  that  when  be 
saw  it  McCIong's  name  was  Inserted  therein; 
that  he  (Kemble)  believed  It  was  Inserted  be- 
fore signing  and  delivery,  and  charges  that 
to  be  the  fact  Kemble  further  answers  that 
McClong  has  no  Interest  In  the  lands;  that 
they  are  wortti  about  a  thousand  dollars;  de- 
nies that  McClong  Is  exercising  any  acts  of 
ownership  over  the  premises  since  the  deed 
to  him;  avers  that  the  conveyance  to  him 
(Kemble)  was  not  made  to  hinder  and  de- 
fraud defendant  In  the  collection  of  his  debt 
from  McClong;  denies  that  be  holds  the  land 
In  trust  for  McClong.  The  answer  of  the 
defendant  Green  is  limited  to  transactions 
relating  to  the  delivery  of  the  deed,  denying 
that  its  consideration  and  the  name  of  the 
grantee  were  left  In  blank,  when  it  was  de- 
livered. In  such  manner  that  McClong  might 
Insert  as  grantee  any  name  that  he  might 
choose;  alleging  that  the  defendant  Green 
had  no  Interest  In  the  transaction  except  to' 
receive  the  consideration  money  for  tbe  con- 
veyance; that  he  has  no  Interest  whatever  in 
the  premises,  does  not  hold  any  lands  in  trust 
for  McClong,  or  any  other  person.  Un  these 
answers  Issues  have  been  Joined,  and  the 
case  has  come  to  a  hearing. 

As  I  understand  the  Issue  here  presented, 
the  complainant  undertakes  to  prove  two  ele- 
ments: First.  That  the  deed  from  Green  to 
McClong,  here  produced  In  evidence,  was  in- 
operative, because  at  the  time  of  its  delivery 
from  Green,  tbe  grrantor,  no  grantee  was 
named  In  It,  and  no  consideration  was  set 
forth.  It  is  exti-emely  doubtful  whether  the 
complainant  can  Impugn  the  deed  on  those 
grounds.  The  complainant  is  neither  party  to 
the  deed  nor  does  be  claim  title  under  the 
grantor.  His  Interest  In  the  property  convey- 
ed by  this  deed  arises  by  virtue  of  a  Judgment 
against  a  person  who  he  alleges  was  not  nam- 
ed as  grantee  in  the  deed  when  it  was  deliv- 
ered, but  who,  the  complainant  avers,  was  the 
person  who  had  advanced  the  consideration, 
and  therefore  was  entitled  to  be  named  gran- 
tee, and  who  was  afterwards,  as  he  alleges, 
named  as  grantee  by  putting  his  name  in  the 
deed.  I  say  It  Is  doubtful  whether  the  com- 
plainant has  any  status  to  impugn  tbe  valid- 
ity of  the  deed,  the  operation  and  effect  of 
which,  as  it  presently  stands  expressed.  Is 
to  put  the  title  in  the  person  in  whom  he  is 
Interested,  and  whOt  he  contends,  advanced 
the  consideration.  But,  If  It  tie  deemed  that 
he  had  a  right  to  raise  the  question,  be  must 
then  show  that  the  alleged  circumstances 
necessary  to  raise  the  question  actually  took 
place.  He  claims  that  there  was  no  convey- 
ance because  of  tbe  omission  from  tbe  deed. 


and  that  Mr.  Green  still  holds  the  title  id 
trust  for  McClong.  If  Green  does  bo  hold  tli^ 
title  in  trust  for  McClong,  It  must  be  because 
McClong  paid  for  It.  In  my  opinion,  tbe  evi- 
dence shows  Just  the  reverse  of  this  claim  of 
a  defective  deed  because  of  tbe  alleged  omis- 
sion. Tbe  deed.  It  is  admitted,  was  not,  wh^a 
signed  by  Mr.  Green,  passed  to  any  grantee 
finally  by  way  of  delivery,  but  was  sent  U 
the  West  Jersey  Title  Company  to  be  what  b 
called  "O.  K.'d";  that  is,  to  be  jmssed  ninj 
by  that  company  as  to  the  title.  Mr.  Livt:- 
more  (Mr.  Green's  agent)  swears— and  there 
is  nobody  who  disputes  his  testimony— t  tut 
he  gave  the  deed  to  McClong.  signed  lij 
Green,  and  without  the  name  of  any  grantee, 
for  tbe  purpose  of  taking  it  to  tbe  West  Jer- 
sey Title  Company.  A  memorandum  is  Id 
dorsed  on  the  back  of  It,  showing  that  at  ih- 
time  when  it  got  to  the  title  company  it  va- 
O.  K.'d.  This  memorandum  calls  attentico 
to  tbe  fact  that  tbe  deed  has  no  named  gms 
tee  and  no  stamp.  The  testimony  very  clear 
ly  shows  that  at  or  previous  to  that  time  tbert- 
was  no  delivery  of  the  deed  to  McClong.  The 
absence  of  stamps  at  that  time  strongly  cor- 
roborates the  testimony  of  Livermore  to  tLe 
effect  that  tbe  handing  of  tbe  deed  to  Mc 
Clong  was  not  a  delivery.  This  Is  the  sum  of 
the  testimony  of  Livermore,  who  conducts  tbe 
business  of  Mr.  Green;  of  Mr.  CarroIL  the 
scrivener  who  drew  the  deed;  and  of  Mt^ 
Clong,  who  received  it  for  transmission  for 
the  inspection  by  the  West  Jersey  Title  Coil- 
pany.  The  deed  was  submitted  to  tbe  Wt*: 
Jersey  Title  Ompany,  and  was  then  brongLt 
back  again  by  Mr.  McClong  to  Mr.  Livermore. 
and  was  afterwards  completed,  and  deliverec 
to  McClong.  This  delivery  of  the  deed  afttf 
It  was  completed  was  made  in  the  presence  of 
Mr.  Green,  and  with  bis  knowledge  and  cod- 
sent.  Mr.  Livermore,  who  was  Mr.  GreenV 
secretary,  testifies  to  this,  and  so  does  Mr 
Carroll,  the  scrivener.  Tbe  tetter's  testimoa.v 
Is  more  definite.  He  says  that  McClong  was 
at  Green's  oiSce  for  tbe  purpose  of  conclndlcg 
tbe  transfer;  that  Mr.  Green  was  also  there, 
and  cognizant  of  tbe  business  there  beinp 
done.  Mr.  Carroll  says  there  was  previons 
conversation  between  Green  and  Mr.  Liver- 
more; that  Mr.  Livermore  then  Instructed 
him  (Carroll)  to  insert  Mr.  McCIong's  name  in 
the  deed.  This  was  done,  and,  thus  complet- 
ed, it  was  passed  to  Mr.  Livermore.  Mr.  M? 
Clang  then  says  be  then  received  it  from  Mr 
Livermore.  It  seems  to  me  that  there  can  l«i' 
no  doubt  but  that  Mr.  Green  approved  of  an-: 
directed  the  insertion  of  Mr.  McCIong's  naicp 
in  that  deed  coincident  with  the  act  of  deliv 
ery.  It  was  done  In  Green's  presence.  ar..i 
with  his  assent,  by  bis  secretary,  and  was 
Green's  own  act.  'The  mere  fact  that  it  bad 
theretofore  come  into  Mr.  McCIong's  posses- 
sion In  an  Imperfect  OMiditlon  did  not  prevent 
a  subsequent  perfect  delivery,  after  the  deed 
had  been  completed  by  inserting  McCIong's 
name  as  grantee.  The  point  is,  what  was  its 
condition,  when  it  was  giv/ar  to  McClong,  for 
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the  purpoee  of  operating  aa  a  deed  to  pasa 
title?  All  the  indications  of  the  memoran- 
dum on  the  face  of  the  deed  as  well  as  the 
testimony  of  the  witnesses  go  to  show  that 
at  that  time  there  was  a  consideration  named 
in  it,  and  that  the  grantee's  name  had  been 
iuserted.  Irrespective,  therefore,  of  the  sta- 
tus of  the  complainant,  as  a  mere  creditor  of 
McCIong,  to  attack  an  antecedent  conveyance 
appearing  on  its  face  to  have  been  made  to 
McClong  on  the  ground  that  it  is  inoperative 
because  not  perfected  at  the  time  of  its  de- 
livery,—Irrespective  of  that,  I  say, — the  proofs 
show  that  the  deed  was  In  fact  completed  be- 
fore It  was  delivered,  and  that  it  passed  tide 
to  McClong  according  to  the  face  of  the  deed. 
This  transaction  took  place  in  entire  good 
faith.  No  fraud  is  imputed,  and  there  is  no 
allegation  that  there  was  any  contrivance  be- 
tween Col.  Green  and  McClong  to  hide  the 
fact  that  McClong  had  an  interest  in  the 
property.  Indeed,  if  that  were  the  case,  if 
the  theory  of  the  complainant  be  correct,  and 
there  was  a  purpose  on  the  part  of  McClong 
to  hide  his  property  from  his  creditors,  and 
he  received  the  deed  In  blanit,  be  certainly 
would  not  have  put  his  own  name  in  the 
deed  as  grantee.  He  might.  If  it  was  given 
to  bim  in  blank,  have  put  In  any  name  as 
grantee,  and,  if  he  Intended  to  evade  the 
claim  of  the  plalntlfC  or  other  of  his  creditors, 
whether  in  Judgment  or  out,  be  would  nat- 
urally have  Inserted  the  name  of  Kemble,  or 
of  some  friend,  and  thus  have  obtained  the 
transfer  of  the  titie  to  be  made  directly 
from  Green  to  the  selected  grantee.  Mc- 
Clong would  then  not  have  appeared  to  have 
any  interest  at  all.  However,  the  weight  of 
the  testimony  is  all  one  way  to  show  that, 
when  the  deed  was  actually  delivered  to  Mc- 
Olong  for  the  purpose  of  conveying  titie,  it 
was  a  complete  deed  as  to  consideration  and 
grantee,  and  operated  to  pass  Green's  titie  to 
McClong.  The  plaintiff  has,  therefore,  failed 
to  show  one  element  which  he  sets  up,  name- 
ly, the  Inefficiency  of  the  deed  from  Green 
to  McClong,  and  has  also'  failed  to  establish 
any  trust  In  Green  for  the  benefit  of  Mc- 
Clong, because,  the  deed  being  effectual,  all 
titie  went  out  of  Green.  The  bill  of  com- 
plaint as  to  the  defendant  Green,  who  Is 
brought  here  to  answer  solely  because  be  Is 
alleged  to  be  trustee  of  the  titie  for  McClong, 
nnist  be  dismissed,  with  costs  in  favor  of  the 
defendant  Green. 

That  however,  ddes  not  dispose  of  the  case, 
because  the  complainant  claims  that  the  con- 
ve.Tance  from  McClong  to  Kemble  is  without 
consideration,  fraudulent,  and  void,  and  un- 
dertakes the  responsibility  of  proving  that 
The  Issue  between  these  parties  has  been 
raised  and  Joined.  I  find  adversely  to  the 
complainant  upon  that  issue  to  this  extent 
There  has  been  proof  to  show  that  the  eon- 
ve.vnnce  to  Kemble  was  for  the  purpose,  as 
stated  in  Kemble's  answer,  of  securing  a  debt 
owing  by  McClong  to  Kemble.  Kemble  has 
foolishly  attempted  to  secure .  a  debt  by  a 


deed.  There  Is  no  evidence  of  any  fraudulent 
purpose  on  bis  part  in  doing  this.  There  Is  no 
proof  that  at  the  time  he  took  the  deed  he 
knew  of  the  existence  of  debts  owing  by  Mc- 
Clong to  his  creditors.  Nor  is  there  any  proof 
which  shows  that  Kemble  took  this  titie  by 
a  deed,  rather  than  a  mortgage,  for  the  pur- 
pose of  hindering  McClong's  creditors  in  col- 
lecting their  claims.  The  utmost  the  testi- 
mony shows  Is  that  Kemble  knew  that  Mc- 
Clong was  not  able  to  pay  him  (Kemble). 
That  does  not  show  that  he  knew  that  Mc- 
Clong was  Indebted  to  other  persons,  and  to 
defeat  them  took  this  conveyance  of  his  prop- 
erty. As  I  said,  he  was  foolish  enough  to 
take  a  deed,  instead  of  taking  a  mortgage,  to 
secure  his  debt  due  him  from  McCIon;,  and 
he  will  have  to  assume  the  obligation  of 
showing  what  the  amount  of  that  debt  was. 
Tbe  showing  of  the  case  Is  adverse  to  the 
defendant  Kemble  on  one  of  the  issues 
made;  that  is,  he  alleges  (and  so  does  Mc- 
Clong) that  McClong  has  no  Interest  in  the 
premises.  It  Is  an  Impossibility  that  there 
can  be  a  conveyance  of  McClong's  property 
to  Kemble  to  secure  a  debt  owing  by  Mc- 
Clong to  Kemble,  and  yet  McClong  have  no 
Interest  In  the  land  conveyed.  When  a 
deed  is  made  for  the  purpose  of  securing 
an  existing  debt,  there  is  always  an  interest 
in  the  property  remaining  In  the  grantor,— 
what  Is  called  an  "equity  of  redemption"; 
his  right  to  pay  the  amount  of  tbe  debt  and 
have  the  property  reconveyed.  No  matter 
what  a  deed  may  say  on  Its  face,  a  court  of 
equity  will  look  at  the  real  facts.  The 
evidence  here  given  shows  that  Kemble  had 
a  claim  against  McClong,  and  the  property 
in  question  was  conveyed  to  Kemble  to  se- 
cure that  debt.  If  to-day  McClong  should 
pay  that  claim,  he  has  a  right  to  have  that 
property  reconveyed.  That  Is  his  equity  of 
redemption.  When  the  complainant  secur- 
ed bis  Judgment  against  McClong,  he  had 
a  right  to  have  the  value  of  this  equity  of 
redemption,  which  resides  In  McClong,  ap- 
plied In  payment  of  the  debt  which  Mc- 
Clong owed  to  him;  that  is,  whenever  what 
Is  secured  to  be  paid  to  Kemble  by  the 
deed  made  to  him  shall  be  paid  to  Kemble. 
the  complainant  has  a  right  to  have  the 
rest  of  the  property  applied  to  the  payment 
of  his  Judgment  The  testimony,  as  well  as 
the  answer  of  Kemble,  refute  tiie  Idea  that 
the  deed  to  him  was  an  absolute  convey- 
ance. 

It  appears  that  the  Items  of  SIcClong's  In- 
debtedness to  Kemble,  to  secure  which  the 
deed  was  made,  are  Included  in  an  account 
of  several  thousand  dollars  in  items  of  from 
five  to  twenty  dollars  each.  In  the  present 
crowded  condition  of  my  trial  list,  I  have 
not  time  to  hear  such  testimony.  It  may  be 
taken  before  a  master  much  more  conven- 
iently. The  complainant  lias  a  right  to  a 
statement  of  an  account  of  the  amount  due 
to  the  defendant  Kemble,  to  secure  which 
tbe   deed   In   question    was   made.    I    will 
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therefore  advise  an  order  of  reference  to  a 
master  to  state  ah  account  as  between  the 
defendant  Kemble  and  the  defendant  Mc- 
Clong  of  the  amount  to  secure  which  the 
deed  from  McCIong  to  Kemble  was  made. 

Mr.  Kraft:  If  your  honor  will  permit 
me,  I  will  state  tliat  In  a  similar  case— a 
creditors'  bill  filed  by  the  New  Jersey  Trust 
Company  against  the  defendants,  where  a 
elmilnr  situation  arose— the  court  refused  to 
make  a  reference,  unless  it  appears  that  the 
value  of  the  property  was  of  a  value  suffi- 
cient to  cover  what  the  defendant  testifies 
Is  due  him,  and  allow  the  complainant  some 
equity   in   the  property. 

THE  VICE  CHANCELLOR:  The  condi- 
tion of  the  evidence  submitted  justifies  the 
ordering  of  an  account  as  stated.  There  has 
been  no  such  showing  of  the  value  of  the 
premises  as  to  warrant  a  refusal  of  an  ac- 
'Conntlng  as  to  the  amount  secured  by  Kem- 
ble's  mortgage.  The  allegation  in  complain- 
ant's bill  states  that  the  defendant  debtor, 
McClong,  has,  since  the  deed  made  by  him 
to  Kemble,  remained  in  the  possession  and 
enjoyment  of  the  premises  conveyed  to 
Kemble.  That  is  denied  by  the  answers 
of  McClong  and  of  Kemble,  and  no  proof 
whatever  has  been  offered  sustaining  the 
charge,  and  it  must,  therefore,  so  far  as  the 
showing  of  fraudulent  intent  is  dependent 
upon  that  allegation,  fall.  I  will  advise  an 
order  of  reference  to  a  master  to  take  the 
account  mentioned. 


WILT-S  V.  FIELD  et  al. 
<Cjurt  of  Chancery  of  New  Jersey.     July  13, 
1001.) 
MORTGAGE  LIEN— DISCHARGE. 
Where  a  distinct  parcel  of  the  mortgaged 
premiseti  has  been  held  for  over  20  years  by 
t;rantees  of   the  mortgagor,   without   covenant 
to  pay  the  interest   or  principal  of  the  mort- 
gage, or   actual   payment  of  either,   or  other 
recognition  of  the  incumbrance  of  the  mort- 
gage on  such  distinct  parcel,  and  without  entry 
by   the  holder  of  the   mortgage,  the  mortgage 
has  ceased  to  be  a  lien  on  such  distinct  parcel 
of  the  mortgaged  premises,  notwithstanding  it 
was  duly  and  seasonably  recorded,  and  interest 
has   been   continuously    paid    by   other   holders 
of  other  distinct  parcels  of  the  mortgaged  prem- 
ises. 
(Syllabus  by  the  Court.) 

Rill  by  William  B.  Wills  against  Isaac  W. 
Field  and  others.    Decree  for  complainant 

Jerome  B.  Grigg,  for  complainant.  Samuel 
W.  Beldon,  for  defendants. 

GREY,  V.  C.  This  bill  Is  filed  to  foreclose 
a  mortgage  made  by  Joseph  Field,  Jr.,  to 
Margaret  Scebolm,  dated  April  1,  1822,  se- 
<'urlng  the  payment  of  $2,200,  with  interest, 
in  one  year  from  date,  upon  several  tracts  of 
l.Tnd  situate  in  M.Tiisfield  township,  Burling- 
ton county,  consisting  of  numbered  lots  in 
Jonathan  Rhea's  town  plot  of  the  town  of 
Fleldsboro.    The  mortgage  was  duly  record- 


ed on  April  29,  1822.  The  premises  cor- 
ered  by  it  are  on  a  "map  of  Fleldsboro." 
produced  In  evidence,  recorded  at  Trentcn, 
Book  A.  v.,  page  887.  They  consist  of  lou 
Nos.  2,  S,  4,  and  14,  which  front  on  the  Dda- 
ware  river;  lots  Nos.  36,  36,  and  37,  fronting 
on  First  street;  lots  Nos.  42,  46,  and  62.  front- 
ing on  Second  street;   and  lots  Xos.  80  and 

81,  fronting  on street,  between  Second 

and  Third  streets.  The  mortgage  and  ac- 
companying bond  have,  by  various  assign- 
ments, come  to  be  the  property  of  Readlix 
Wood,  who  has  been  declared  by  tlie  return 
of  an  Inquisition  de  lunatico  to  be  a  lunatic. 
and  the  complainant  was,  on  February  * 
liiUo,  by  the  orphans'  court  of  Burlinguia 
county,  appointed  guardian  of  his  person  and 
estate.  The  several  tracts  of  land  included 
in  the  mortgage  have,  by  intennediate  con- 
veyances, come  to  be  held  at  the  present  time 
by  different  persons,  and  some  of  tbem  nov 
by  answer  deny  the  liability  of  their  severa'. 
ownerships  to  the  mortgage,  or  dispute  tLe 
order  in  which  their  lands  should  be  sold  t^ 
pay  it  The  disposition  made  of  the  mort- 
gaged premises  and  their  present  holding  it 
as  follows:  After  the  making  and  recording 
of  the  complainant's  mortgage  In  1822.  tiw 
several  lots  were  dealt  with  together  by  the 
mortgagor  until  1831.  On  October  19,  ISJl. 
lot  No.  14,  fronting  on  First  street,  and  reach- 
ing to  the  Delaware  river,  was  separated,  and 
conveyed  to  John  L.  McKulght  by  deed  duly 
recorded.  By  Intermediate  conveyances  tli  < 
lot  has  been  divided  into  two  parts.  Tba; 
portion  lying  southeast  of  the  Camden  k 
Amboy  Railroad  track  has  come  to  be  owne<l 
by  the  defendant  Wlnfleld  S.  Carty,  why 
mortgaged  the  same  for  $1,500  to  Thomas  11. 
Eaton,  who  is  also  made  a  defendant  in  re- 
spect to  his  mortgage.  The  residue  of  kx 
No.  14  has  come  to  be  owned  by  the  Camdet 
&  Amboy  Railroad  &  Transportation  Com- 
pany, now  leased  to  the  Pennsylvania  Bail- 
road  Company,  and  those  two  companies  ak 
made  defendants  In  respect  to  their  owner- 
ship of  these  portions  of  the  mortgaged  prem- 
ises. The  next  disposition  was  made  of  a 
strip  of  land  30  feet  wide  across  lots  Nos.  2. 
S,  and  4,  on  First  street  which  was  conveyel 
on  September  10,  1835,  to  the  Camden  i 
Amboy  Railroad  &  Transportation  Company. 
The  statement  of  facts  agreed  upon  admits 
that  the  railroad  company's  part  of  lot  No. 
14  and  its  strip  across  Nos.  2,  3,  and  4  bare 
been  in  Its  exclusive  and  undisputed  jiosses- 
slon  without  charge  by  or  payment  to  the 
holders  of  the  complainant's  mortgage.  It 
also  admits  that  Wlnfleld  S.  Carty  and  bis 
predecessors  have  been  in  like  possession  of 
bis  portion  of  lot  No.  14  with  like  freedom 
from  charge  by  or  payment  to  the  mortgage 
holders.  There  is  no  evidence  that  in  makins 
the  original  conveyance  of  No.  14  and  the 
railroad  strip  any  notice  was  taken  of  the 
mortgage  now  held  by  the  complainant  No 
covenant  to  pay  It  by  either  the  grantor  la 
those  deeds  or  by  the  grantees  Is  offered  hi 
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»roof.  In  actual  fact,  the  granteeB  appear 
0  have  held  their  possession  of  those  lots  for 
iver  80  years  before  fhe  bill  xras  filed  with- 
>ut  either  recognizing  or  being  required  to 
ecognlze  the  complainant's  mortgage  by  cov- 
nant,  or  by  payment  of  interest  or  principal, 
r  in  any  other  way  but  the  record.  The  de- 
endaut  the  Camden  &  Amboy  Railroad,  and 
he  Pennsylvania  Railroad,  and  Winfleld  S. 
^rty  and  wife,  and  Tbomas  H.  Eaton,  mort- 
:agee  of  Carty,  all  defend,  and  deny  the  lia- 
lility  of  lot  No.  14  and  the  30  feet  wide  strip 
cross  Nos.  2,  3,  and  4  to  the  complainant's 
Qortgage,  because  those  defendants,  and 
hose  under  whom  they  claim,  have  held  those 
>ortion8  of  the  mortgaged  premises  for  over 

0  years  without  any  entry  by  the  holders  of 
be  mortgage,  and  without  paying  any  lutein 
8t  or  principal  on  the  complainant's  mort- 
:age.  The  cases  of  Blue  v.  Everett,  66  N.  J. 
iq.  4,55,  39  Atl.  765,  and  Depew  v.  Oolton,  46 
itl.  728,  in  the  court  of  appeals,  have  dealt 
v-ith  the  effect  of  nonpayment  for  20  years  of 
nterest  or  principal  of  a  debt  received  by 
end  and  mortgage.  Upon  their  authority  it 
as  been  held  in  this  court  that  "a  payment 
y  the  owner  of  one  distinct  portion  of  the 
aortgaged  premises,  who  perhaps  has  assiun- 
d  payment  of  the  whole  mortgage  debt,  can- 
ot  standing  alone,  be  construed  as  an  ad- 
ilsslon  by  the  owner  of  another  distinct  por- 
ion  of  the  title  of  the  mortgagee  to  that  die- 
Inct  portion  of  the  premises."  Ely  v.  Wilson 
>;.  J.  Ch.)  47  Atl.  810.  In  the  case  under  con- 
ideratioii  the  mortgage  has  remained  a 
harge  upon  lo*  No.  14  and  upon  the  railroad 
trip  by  its  record  al(me.  There  has  been  no 
elease,  and  there  has  been  no  special  cot- 
nniit  to  pay  it  by  any  holder  of  any  distinct 
art  of  the  mortgaged  premises  i  nor  has 
Uere  been  any  act  of  recognition  of  its  ex- 
itence  as  an  incumbrance  by  any  grantee  of 
>t  No.  14  or  of  the  railroad  strip.  Whatever 
my  have  been  the  law  before  the  above-cit- 
d  decisions  regarding  the  Hen  of  a  mort- 
al'" upon  a  parcel  of  the  mortgaged  prem- 
ies conveyed  away  by  the  mortgagor  and 
eld  undv  the  circumstances  noted,  those 
idgnients  appear  to  have  settled  it  that  a 
ar(>el  held  as  lot  No.  14  and  the  railroad 
trip  over  Nos.  2,  3,  and  4  have  been  for 
lore  than  20  years  (65  In  fact),  without  ei- 
ler  recognition  or  assertion  of  the  Hen  of 
lie  morti^ge,  has  become  free  from  its 
h.irge.  "rhe  bill  must  be  dismissed  as  to  the 
efondants  owners  of  lot  No.  14  and  the  rall- 
oad  strip  over  lots  Nos.  2,  3,  and  4. 

I/ots  Nos.  80  and  SI  on  street,  be- 

rv'een  Second  and  Third  streets,  on  the  map 
r  rieldsboro,  are  descrilied  as  included  In 
le  mortgage.  The  defendants  owners  of 
lose  lots  set  up  two  defenses:  First.  They 
:nim  that  they  hold  these  lots  by  a  title 
dterlor  and  superior  to  that  of  the  mortga- 
or.    The  complainant's  morteage  was  made 

1  1882.  One  John  Adams  was  before  that 
nte  the  holder  of  the  title  to  lots  Nos.  80 
nd  81.    The  defendants  present  owners  of 


those  lots  Insist  that  they  derive  their  title 
to  them  by  a  deed  executed  In  1816  by  the 
administrator  of  Adams  to  one  Philip  Qulg- 
ley,  who,  in  1830,  conveyed  to  the  grantors 
of  the  present  owners  of  lots  Nos.  80  and  81. 
The  1816  deed  was  never  recorded,  but  its 
existence  is  recognized  by  a  recital  In  a  deed 
making  part  of  the  chain  of  title  under 
which  complainant's  mortgage  subsequently 
came  Into  being.  The  defendants  contend 
that  ever  since  the  date  of  the  deed  from 
Quigley  (18.00)  they  have  had  "actual,  ad- 
verse, exclusive  possession  without  let  or 
hindrance  of  any  one."  The  complainant  in- 
sists that  his  mortgage  became  by  the  record 
a  charge  upon  the  lots  Nos.  80  and  81  when 
it  was  made;  that  If  Adams,  the  antecedent 
owner,  had,  by  his  administrator,  conveyed 
to  Quigley,  by  a  deed  prior  to  the  making  of 
the  mortgage,  that  fact  is  of  no  slgniflcance, 
as  the  deed  was  not  recorded  -when  the  mort- 
gage was  made,  etc.  This  phase  of  the  case 
presents  the  question  discnssed  by  the  court 
of  appeals  in  Chadwick  v.  Beach  Co.,  43  N. 
J.  Eq.  021,  12  AtL  382,  where,  obiter,  that 
court  declares  that  "a  defendant  in  a  fore- 
closure suit,  if  he  has  a  title  paramount  to 
that  of  the  mortgagee,  and  intends  to  en- 
force it,  must  set  it  up  by  answer."  The 
suggestion  In  the  Chadwick  Case,  while  quite 
I)ositive  that  the  defendant  who  claims  un- 
der an  alleged  paramount  title  must  set  !t 
up  by  way  of  answer,  does  not  declare  how. 
In  the  foreclosure  suit,  the  question  of  the 
superiority  of  the  alleged  paramount  title 
shall  be  tried.  A  long  line  of  cases  has  de- 
termined that  a  foreclosure  suit  is  not  a 
proper  proceeding  in  which  to  Htlgate  the 
claims  of  one  asserting  a  title  alleged  to  be 
paramount  and  In  hostility  to  that  of  the 
mortgagee.  Coe  v.  Railway  Co.,  31  N.  J. 
Eq.  11(},  and  cases  there  cited.  It  is  uunec- 
essai-y  in  this  case  to  prescribe  the  mode 
whereby  the  suggestions  of  the  Chadwick 
Case  can  be  carried  into  effect  The  lien 
of  the  mortgage  is  no  longer  forceful  on  lots 
Nos.  80  and  8],  even  if  the  mortgage  title 
shoidd  be  held  to  be  superior  to  that  set  up 
by  the  present  holders  of  those  lots.  The 
stipulated  facts  admit  that  ever  since  the 
date  of  the  deed  from  Quigley  (1830)  the  de- 
fendants, devisees  of  Forbes,  and  heirs  at 
law  of  Herron,  have  been  supposed  to  be  the 
owners  of  lots  80  and  81,  and  have  had  ac- 
tual, adverse,  exclusive,  and  continuous  pos- 
session of  those  lots;  that  they  have  never 
paid  the  holders  of  the  mortgage  either  in- 
terest or  principal,  and  have  had  their  pos- 
session without  the  let  or  hindrance  of  any 
one.  These  circumstances  show  an  actual 
and  notorious  possession  of  lots  80  and  81 
by  the  defendants  Herron  and  Forbes,  claim- 
ing to  be  owners  by  a  title  adverse  and  hos- 
tile to  the  mortgage,  for  more  than  60  years 
before  the  bill  was  filed  in  this  cause.  Un- 
der the  principle  declared  In  the  above-cited 
cases,  the  mortgage  holder  cannot,  under 
such    circumstances,    enforce    the    mortgage 
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against  the  portion  of  the  mortgaged  prem* 
{sea  so  freed  from  Its  charge. 

As  the  mortgage  Is  held  to  be  no  longer 
a  lien  on  the  lots  of  the  answering  defend- 
ants, there  is  no  need  to  consider  the  Inci- 
dental questions  raised  by  them  touching  the 
crediting  of  the  value  of  released  lots  against 
the  mortgage  debt  for  the  benefit  of  the  an- 
swering defendants.  The  final  result  la  that 
the  sale  under  this  foreclosure  must  be  lim- 
ited to  the  portions  of  the  mortgaged  prem- 
ises owned  by  those  defendants  who  have, 
or  whose  grantors  have,  within  20  years  rec- 
ognized the  Hen  of  the  mortgage,  and  which 
have  not  been  released.  These  portions  are 
the  parcels  held  by  the  defendants  Israel 
Johnson,  trustee,  Rebecca  H.  Field,  widow, 
and  Malcolm  MacA.  Field,  Jr.,  and  Isaac  W. 
Field,  Jr.  A  decree  for  the  complainant  will 
be  advised  according  to  the  views  above  ex- 
pressed. 


SMITH  V.  BAXTER. 

(Coart  of  Chancery  of  New  Jersey.    Jaly  25, 
1901.) 

TRUSTS— CONSTRUCTION— EXECUTION. 

1.  Oue  of  two  sisters,  who  had  inherited  a 
homeiitead,  conveyed  her  undivided  interest 
therein  to  the  other  in  consideration  of  a  trust 
deed  from  the  latter,  providing  that  the  trustee 
might  occupy  the  premises  for  life,  and  might 
rent  them,  but  not  for  a  period  longer  than  her 
life,  and,  in  case  of  her  surviving  the  benefici- 
ary, should  have  the  fee  free  from  the  tmst, 
and  that,  if  the  beneficiary  should  survive, 
the  "heirs  or  assigns"  of  the  trustee  should 
sell  and  convey  the  property  in  fee  to  the  bene- 
ficiary. hel4,  that  the  intention  of  the  grantor 
was  that  the  survivor  of  the  two  sisters  should 
take  a  fee. 

2.  Where  a  trust  deed,  executed  in  considera- 
tion of  an  absolute  transfer  of  an  interest  in 
certain  property  to  the  trustee,  stated  that, 
thou|;h  the  conveyance  was  "absolute  and  un- 
conditional," yet  It  was  on  the  conditions  and 
for  the  trusts  afterwards  mentioned,  and  then 
prescribed  that,  in  case  the  beneficiary  sur- 
vived the  trustee,  the  latter's  heirs  should  "sell 
and  convey"  the  property  to  the  beneficiary,  the 
word  "sell"  did  not  imply  a  valuable  considera- 
tion other  than  what  had  passed. 

3.  Where  one  of  two  sisters,  on  receiving  a 
conveyance  of  the  undivided  interest  of  ner 
sister  to  common  property,  executed  a  trust 
deed,  making  the  sister  conveying  the  property 
the  beneficiary,  and  providing  that,  in  case 
the  beneficiary  survived  the  trustee,  the  heirs 
of  the  trustee  should  convey  the  property  to 
the  beneficiary,  the  deed  was  not  void  because 
not  executed  in  the  required  statutory  formali- 
ties for  wills. 

Bill  by  Martha  Slater  Smith  against  WU- 
Uam  Baxter  for  the  construction  of  a  trust 
deed.     Construction  decreed. 

John  Whitehead,  for  complainant.  T.  W. 
Randall,  for  defendant. 

STEVENS,  V.  C.  The  question  arises  uptm 
the  language  of  a  declaration  of  trust  made 
by  Harriet  Slater  In  favor  of  the  complain- 
ant. Harriet  and  complainant  were  sisters. 
Their  father's  estate,  real  and  personal,  was 
being  divided.    In  the  course  of  the  division 


it  was  agreed  that  Martha  should  «onvey  be: 
undivided  half  Interest  in  the  bomestead  tv 
Harriet,  who  already  had  title  to  the  otbei 
half,  and  that  Harriet  should  execute  a  de.- 
laratlon  of  trust  to  Martha.  This  was  dc4y; 
The  controversy  is  over  the  meaning  of  tin 
following  clause  In  the  trust  deed,  which,  aft- 
er providing  that  Harriet  might  nae,  occnpi 
and  enjoy  the  homestead  for  life,  and  mi,.'j- 
if  she  saw  fit,  rent  the  same,  and  that  ' 
she  survived  Martha,  she  might  have  the  f^ 
simple  free  from  trust,  proceeds  as  foUoirs, 
"And  also  upon  the  further  trust,  and  for  ttr 
further  use  and  purpose,  that,  in  case  the  sail 
Martha  Slater  should  survive  me,  then  tiii: 
my  heirs  or  assigns  sliall  sell  and  conrtr 
the  whole  of  the  said  lot  of  land  and  pr«iiis<^ 
to  the  said  Martha  Slater,  her  heirs  and  as- 
signs, in  an  estate  of  fee  slmplei"  Harris 
died,  and  devised  all  her  property  to  her  hw 
band,  the  defendant  The  brothers  of  Mar- 
tha executed  a  conveyance  of  the  horoesteid 
to  Martha,  and  she  then  broagrbt  ejectmt-r: 
against  the  devisee.  She  waa  defeated  on  tJ- 
gronnd  that  the  devisee  had  the  legal  tit.-: 
no  doubt  under  the  oi>eratioQ  of  the  n> 
stated  In  Ferry,  Trusts,  8  336,  that  a  geoen) 
devise  of  real  estate  will  pass  estate  veste-i 
in  the  testator  as  trustee,  unless  a  contrarr 
intention  can  be  collected  from  the  will,  tr 
from  the  purposes  to  which  the  devised  la>!< 
are  subjected.  The  question  now^  is  whetbf- 
the  devisee  thus  taking  the  legal  title  wL! 
be  compelled  to  convey  It  to  complainant  Tb- 
declaratlon  of  trust  is  Inaptly  worded,  hot ! 
think  that  it  contains  enough  to  Justify  th- 
concluslon,  in  accordance  with  the  genenl 
rule  for  construing  tmsts  stated  in  Janes  r 
Falk,  CO  N.  J.  Eq.  470,  26  AU.  13a  that  :t 
was  Harriet's  intention  that  the  snrriTor  c! 
the  two  sisters  should  take  the  fee  benefioiJ- 
ly.  The  word  "assigns"  used  in  the  para- 
graph quoted  Is  broad  enough  to  include  "dv 
Isee."  In  Jacob's  L/aw  Dictionary  It  is  d'- 
flned  as  follows:  "Those  who  are  assignee, 
deputed,  or  appointed  by  the  act  of  tt^ 
party  or  the  operation  of  law  to  do  any  art 
or  enjoy  any  benefit  on  their  own  account  •?: 
risk.  •  •  •  Under  the  word  'assipij 
shall  be  Included  the  assignee  of  an  assign-^ 
in  perpetuum,  the  heir  of  an  assisnee,  w  ttr 
assignee  of  an  heir;  so  the  assignee  of  a: 
assignee's  executor  and  a  devisee."  Loot 
ing  at  all  parts  of  this  declaration.  It  seec< 
to  me  that  the  wcwd  "assigns"  was  intendrt 
to  have  the  broad  meaning  ascribed  to  ft  tv 
this  definition.  First  It  is  declared  thr.t 
although  the  deed  from  Martha  to  Harriet  ■  f 
her  undivided  half  was  in  Its  terms  absolT> 
and  unconditional,  yet  it  was  made  "upv. 
the  trusts"  In  the  declaration  contained.  It 
was,  therefore,  Harriet's  Intention  to  creatp 
a  trust  In  favor  of  Martha.  Secondly.  It  ;« 
expressly  provided  that  living  Martha,  Har- 
riet should  hold  only  for  life;  and  so  car^ 
fully  is  the  Interest  restricted  that  it  Is  ex- 
pressly declared  that  no  lease  shall  exce^i 
the  term   of  Harriet's  life.     O^Urdly.  It  la 
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tlpulated  that  Harriet  might  sell,  but  tbat, 
f  she  did,  she  should  purchase  other  real 
state  of  equal  value,  which  should  be  held 
ipon  the  same  trusts.  This  stipulation  is 
•ery  significant  It  shows  that  by  the  word 
assigns"  testator  did  not  mean  assignees 
or  Talue,  because  they  take  free  from  the 
rust,  which  Is  thereafter  imposed  upon  the 
>urcbase  money  and  the  other  real  estate 
lurchased  therewith.  There  are  left,  there- 
ore,  only  voluntary  assignees,  and  it  is  hard 
o  believe  that  Harriet  had  io  mind  only 
uch  assignees  of  this  class  as  she  might 
oustltute  In  her  lifetime,  and  not  such  as 
he  might  constitute  by  will.  The  very 
rame  of  the  clause  indicates  assignees  of 
blB  latter  class.  She  is  making  provision  for 
he  event  of  Harriet  surviving  her,  and  while 
onteraplatlng  this  event  she  uses  the  word 
assigns"  in  connection  with  "heirs,"  as  to 
vliom  the  maxim  is,  "Nemo  est  hseres  viven- 
18."  In  Tltley  v.  Wolstenholme,  7  Beav. 
■25,  R.  T.  devised  his  real  and  personal  es- 
ate  to  his  wife  and  two  sons,  "their  heirs, 
executors,  administrators,  and  assigns,"  upon 
rust.  The  surviving  trustee  devised  the  trust 
«tate  to  A.,  B.,  and  C.  upon  the  trusts  of 
he  first  will.  Lord  Langdale  said:  "^e 
lave  In  this  will  expressions  which  clearly 
;how  that  the  testator  Intended  the  trusts 
o  be  performed  by  the  'assigns'  of  the  sur- 
rlvlng  trustee,  and  in  construing  the  will 
ve  must.  If  practicable,  ascribe  a  rational 
ind  legal  efTect  to  every  word  which  It  con- 
Bins.  We  cannot,  consistently  with  the 
Tile  of  this  court,  consider  the  word  'as- 
ilgns'  as  meaning  the  persons  who  may  be 
nade  such  by  the  spontaneous  act  of  the  sur- 
rlving  trustee,  to  take  effect  during  his  life; 
>ut  there  seems  nothing  to  prevent  our  con- 
ilderlng  it  as  meaning  the  persons  who  may 
)e  made  such  by  devise  and  bequest,  and,  if 
ve  do  not  consider  the  word  'assigns'  as 
neanlng  such  persons.  It  would,  hi  this  will, 
lave  no  meaning  or  effect  whatever."  It  Is 
lard  to  believe  that  the  parties  Intended  that 
Jarriet  sboiUd  defeat  Martha's  interest  by 
he  simple  expedient  of  making  a  will, — a 
viU  which,  on  the  construction  contended 
or,  would  relieve  even  heirs,  if  they  took  in 
he  character  of  devisees;  and  this  is  the 
larder  to  believe  because  It  appears  from  the 
leed  Itself  and  another  deed  executed  con- 
emporaneously  that  the  trust  was  upon  val- 
lable  consideration.  Again,  the  language  I^ 
nandatory,  "my  heirs  or  assigns  shall  sell 
ind  convey."  Indicating  that  she  contem- 
plated a  conveyance  at  her  death  In  all 
svents.  By  giving  to  the  word  "assigns"  Its 
)road  meaning.  It  is  easy  to  carry  the  dlrec- 
:lon  Into  efTect  It  may  be  argued  that  the 
ise  of  the  word  "sell"  Implies  a  conveyance 
'or  valuable  consideration,  and  that,  as  no 
ronslderatlon  is  named,  the  declaration  is 
mperfect;  but  I  think  that  the  consldera- 
Jon  In  the  contemplation  of  the  parties  was 
;he  transfer  by  Martha  to  Harriet  of  her  un- 
llvided  half  Interest     This  is  fairly  infer- 


able from  the  previous  clause,  which  recites 
that  although  the  deed  from  Martha  to  Har- 
riet was  In  its  terms  "absolute  and  uncondi- 
tional," yet  It  was  In  fact  made  upon  the 
conditions  and  for  the  trusts  thereinafter 
mentioned. 

It  was  ai^ed  that  the  paper  was  testa- 
mentary In  its  character,  and  therefore  void, 
because  not  made  with  the  proper  statutory 
formalities.  But  there  Is  nothing  ambula- 
tory about  it  It  gives,  for  valuable  consid- 
eration, an  Irrevocable  interest,  contingent 
only  on  the  decease  of  Harriet  before  Mar- 
tha. 


PROVIDENT    LIFE    &    TRUST    CO     OF 

PHILADELPHIA  v.  PARROTT  et  al. 

(Court  of  Chancery  of  New  Jersey.    Sept.  13, 

1901.) 

COUNTERCLAIM— UNLIQUIDATED    DAICAQES— 
MORTGAGE— FORECLOSURE. 

1.  J.  W.  P.  gave  his  promissoi-y  note  to  com- 
plainant. S.  G.  P.  gave  a  bond  and  mortgage 
upon  her  lands  as  collateral  security  for  the 
payment  of  the  note.  Neither  the  note  nor  the 
bond  and  mortgage  having  been  paid,  the  com- 
plainant filed  a  bill  to  foreclose  the  mortgage. 
Held,  the  defendant  J.  W.  P.  cannot,  as  a  de- 
fense to  the  foreclosure,  set  up  counterclaims 
for  unliquidated  damages  which  he  asserts  he 
is  entitled  to  against  the  complainant. 

2.  A  foreclosure  suit  is  in  the  nature  of  a 
proceeding  in  rem.  If  satisfaction  of  the  mort- 
gage be  alleged,  it  must  have  been  by  direct 
paj'ment  or  an  agreement  that  the  sum  pro- 
posed to  be  set  off  should  be  received  and 
credited  as  payment. 

(Syllabus  by  the  Court) 

Bill  by  the  Provident  Life  &  Trust  Com- 
pany of  Philadelphia  against  John  W.  Par- 
rott  and  others.    Decree  for  complainant. 

H.  M.  Cooper,  for  complainant  J.  W.  Par- 
rott,  pro  se. 


GREY,  v.  C.  The  bill  in  this  case  Ui  filed 
to  foreclose  a  mortgage  given  to  the  com- 
plainant to  secure  the  payment  of  a  promis- 
sory note  of  John  W.  Parrott  for  ^,000. 
which  had  come  to  be  due,  and  remained  un- 
paid, and  prays  for  answers  without  oath. 
The  defendants  in  the  foreclosure  are  John 
W.  Parrott;  his  wife,  Sarah  G.  Parrott  who 
holds  title  to  the  equity  of  redemption:  and 
one  Ella  S.  Carroll,  who  holds  a  later  mort- 
gage. A  decree  pro  confesso  has  been  taken 
against  the  defendants  Sarah  G.  Parrott  and 
Ella  S.  Carroll.  The  defendant  John  W.  Par- 
rott has  filed  an  answer,  admitting  that  the 
mortgage  now  In  suit  was  given  to  the  com- 
plainant and  another  one,  for  $5,000,  made 
by  one  Clarence  M.  Du  Bois,  was  assigned, 
both  of  them  to  secure  the  note  of  the  de- 
fendant John  W.  Parrott  for  $4,000  to  the 
complainant  The  answer  contains  this  ad- 
mission: "And  this  defendant  is  now  indebt- 
ed to  the  complainant  in  the  sum  of  four 
thousand  dollars  and  Interest  thereon  at  the 
rate  of  six  per  cent  per  annum  from  August 
13,  1809."    The  defendant  John  W.  Parrott 
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tben  sets  up  as  a  defease  that  the  complain- 
ant has  caused  both  mortgages  to  be  sold  at 
auction,  when  no  bidders  were  present,  and 
bought  them  In  for  nominal  sums,  and  that 
the  defendant  Parrott  did  not  bid  them  In 
because  the  plaintiff  declared  at  the  time 
that  all  that  was  wanted  was  $4,000,  with 
interest.  The  defendant  John  W.  Parrott 
further  sets  up  as  a  defense  to  the  foreclo- 
sure the  allegation  that  at  the  time  the  |4,000 
loan  was  made  It  was  agreed  between  the 
parties  that  the  balance  of  that  loan  after 
paying  $2,000  on  the  Du  Bols  mortgage 
should  be  at  once  sent  to  St  Paul,  to  enable 
the  defendant  Parrott  to  Improve  property 
there;  that  the  complainant  failed  to  send 
that  balance  to  St.  Paul  In  time  to  enable  the 
property  to  be  rented,  and  that  the  defendant 
Parrott  thereby  lost  about  $2,000.  He  also 
sets  up  In  his  defense  to  this  foreclosure  the 
allegation  that  the  complainant  was  proceed- 
ing to  foreclose  the  Du  Bols  mortgage,  but 
had  not  made  Sarah  O.  Parrott,  the  owner  of 
the  fee,  party  to  the  suit  The  answer  fur- 
ther declares  the  said  defendant  Parrott  Is 
willing  to  pay  the  sum  actually  due  to  the 
complainant  after  making  a  reasonable  and 
equitable  allowance  for  the  loss  he  has  sus- 
tained, within  a  reasonable  time,  provided 
the  plaintiff  cancel  said  $4,000  mortgage,  and 
either  cancel  the  $5,000  Du  Bols  mortgage  or 
assign  it  to  him,  Parrott  At  the  hearing 
of  the  cause  the  defendant  Parrott  filed  an 
amendment  to  the  answer  by  way  of  cross 
bill,  setting  up  that  the  complainant  had 
prosecuted  the  Du  Bois  foreclosure  to  final 
decree  and  sale,  without  making  Mrs.  Parrott 
a  party,  and  had  purchased  the  property  at 
the  foreclosure  sale.  He  asked  that  he  be 
credited  the  amount  of  the  Du  Bols  mortgage 
for  $5,000  for  the  mortgage  for  $4,000,  now 
In  suit,  or  the  purchase  price  paid  by  the 
'  complainant  under  the  Du  Bois  sale,  and  a 
portion  of  the  sum  of  $4,000,  not  paid  by  the 
complainant  to  the  defendant  and  the  losses 
which  were  sustained  by  the  defendant  Par- 
rott by  the  fault  of  the  complainant  In  refus- 
ing to  deposit  a  portion  of  the  moneys  loaned 
In  St.  Paul,  and  prays  that  the  complainant 
now  pay  the  defendant  the  amount  now  due 
him,  and  cancel  the  mortgage  of  $4,000.  Is- 
sne  was  Joined  on  these  pleadings,  and  the 
cause  came  to  a  hearing  thereon.  The  com- 
plainant made  formal  proof  of  his  mortgage 
and  debt,  and  the  defendant  John  W.  Parrott 
then  went  upon  the  stand  himself,  and 
sought  to  prove  the  case  set  up  by  him  In  his 
defense.  It  was  shown  that  this  mortgage 
and  the  Du  Bols  mortgage  were  pledged  as 
collateral  for  the  $4,000  note  of  the  defend- 
ant John  W.  Parrott  and  had,  under  the 
terms  of  the  pledge,  been  sold,  and  bought 
In  by  the  complainant  It  appeared  that  Mr. 
Parrott  was  desirous  of  disputing  in  this 
suit  the  amount  due  on  his  note  (the  original 
debt),  and  the  complainant's  counsel  offered 
that  If  Mr.  Parrott  would  pay  the  amount 
which  a  master  might  find  to  be  due  on  his 


note  (the  original  debt),  the  complaln.int 
would  not  Insist  upon  absolute  ownership  >.■'. 
the  collateral  bought  in  by  It  at  the  auctiB^ 
sale.  A  reference  was  made  to  a  master  u 
ascertain  what  was  so  due  on  tbe  origiul 
loan.  Testimony  as  to  losses  claimed  to  bau 
been  suffered  by  Mr.  Parrott  because  he  wit 
hindered  in  his  building  operations  by  the  al- 
leged delay  of  complainant  In  forwarding  tiif 
loan  was  rejected  because  in  the  nature  •.<: 
unliquidated  damages,  and  not  admissible 
This  prc^osal  and  reference  was  at  the  tliST 
supposed  to  be  favorable  to  the  defendaj* 
Parrott  The  master  reported  chi  the  origiul 
loan  in  accordance  witlf  the  order  of  refer- 
ence, dealing  with  the  mortgages  as  still  a 
pledge.  The  defendant  Parrott  has  except'-L 
to  the  report,  and  In  argument  now  insl>t? 
upon  his  right  to  stand  upon  the  qnestioti- 
raised,  as  he  claims,  by  the  pleadings  tD<: 
evidence,  and  to  have  a  decision  upon  iii- 
rights  as  there  asserted. 

There  was  no  definite  or  formal  agreemeo' 
between  the  parties,  when  the  reference  wi> 
made,  that  the  master's  report  of  the  amous: 
due  from  Mr.  Parrott  on  the  original  las: 
should  be  accepted  as  a  settlement,  and  t'ji; 
payment  thereof  should  be  made  by  Mr.  Par- 
rott to  the  compalnant  who  should  th«i  de- 
liver the  collateral.  I  think  Mr.  Parrott  is 
entitled  to  have  the  cause  heard  and  tried  a 
the  issues  Joined,  as  he  now  insists  shall  .v 
done,  irrespective  of  .the  attempted  settlesKr. 
by  the  master's  report  Considering  the  ast 
in  the  manner  in  which  the  answering  d^ 
fendant  now  contends  it  must  be  heard,  irre- 
spective of  the  proposed  plan,  the  defeo*- 
to  this  foreclosure  is  based  by  the  defendaa: 
upon  the  foUowhig  points:  The  defender, 
admits  in  express  terms  in  his  answer  tl.; 
the  mortgage  of  Sarah  O.  Parrott's  lands  ir 
process  of  foreclosure  In  this  suit  was  gim 
to  secure  the  payment  of  John  W.  Panwts 
note  for  $1,000.  He  further  admits  that  t^- 
$4,000  and  Interest  remains  unpaid.  Tjt 
bond  and  mortgage  now  in  suit  have  al>' 
come  to  be  due.  The  complainant,  who  .< 
the  mortgagee  in  the  mortgage.  Is  seek:^- 
to  collect  the  mortgage  debt  by  this  fon\'> 
sure.  This  suit  John  W.  Parrott,  who  is  s-> 
husband  of  the  mortgagor,  defends.  Tb> 
first  ground  of  defense  is  that  the  complal> 
ant  company,  which  alleges  Itself  to  have  In- 
come the  absolute  owner  of  the  morti:a^ 
by  auction  sale  and  purchase  by  itself,  is 
not  the  owner  of  the  mortgage,  because,  tte 
defendant  insists,  there  was  no  effectnal  sk- 
tlon  sale,  and  because  the  complainant  cou- 
pany  Induced  him  (Parrott)  not  to  bid  at  ttf 
sale.  Both  the  pleadings  and  the  proof! 
show  that  the  two  mortgages  bad  been  pl<Hl.-- 
ed  to  the  complainant  company  to  secuiv 
Parrott's  $4,000  note.  The  express  terms  ci 
that  note  authorized  the  complainant  coo 
pany  to  sell  the  mortgages,  and  to  becoiiK 
the  purchaser  at  public  sale,  if  it  were  tite 
highest  bidder.  The  proofs  show  that  thei* 
was  a  duly-advertised  sale,   which   the  d«- 
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endant  Parrott  attended.  His  own  evidence 
bows  that  the  usual  proceedings  at  each 
ales  were  observed,  and  the  complainant 
lurebased  as  the  highest  bidder.  That  there 
vere  few  or  no  bidders  but  the  complainant 
•ompany  did  not  defeat  the  sale.  The  evi- 
Icuce  offered  by  the  complainant  and  that 
>f  the  defendant  Parrott  himself  fairly  shows 
:hat  there  was  such  an  auction  sale  of  the 
:wo  mortgages  as  was  required  by  the  con- 
:ract  of  pledge  appended  to  the  defendant 
farrott's  promissory  note,  and  that  the  com- 
plainant company,  as  the  highest  bidder,  pur- 
chased them,  and  became  the  absolute  owner. 
The  claim  that  the  complainant  company  offi- 
cers Induced  Mr.  Parrott  to  refrain  from  bid- 
ling  Is  not  sustained.  He  swears  that  Just 
pi-evious  to  the  sale  he  made  them  a  propose 
tlon  that  be  should  give  the  title  to  tbe  mort- 
gages to  complainant,  and  that  the  complain- 
ant should  let  bim  redeem  them  afterwards, 
and  save  tbe  expense  of  the  anction  sale,  and 
that  the  officers  said,  "Well,  all  we  want  Is 
tbe  money  and  Interest  on  It."  This  was 
no  offer  of  an  inducement  to  Mr.  Parrott  to 
refrain  from  bidding.  The  complalnant'fl 
officers  were  attending  the  advertised  sale  of 
the  collateral  because  the  money  and  inter- 
est owed  by  Mr.  Parrott  had  not  been  paid. 
He  also  attended  the  sale.  He  did  not  ten- 
der payment  of  the  debt.  He  did  offer  to 
transfer  the  title  to  tbe  collateral,  but  there 
is  no  proof  that  they  accepted  his  offer;  on 
the  contrary,  the  fact  that  the  sale  immedi- 
ately after  went  on,  in  the  presence  of  both 
parties,  is  conclusive  proof  that  his  proposi- 
tion was  refused.  So  far  as  the  right  to  fore- 
close the  $4,000  mortgage  is  concerned.  It  is 
not  necessary  that  the  complainant  company 
should  have  become  tbe  absolute  owner  of  It 
In  order  to  foreclose  It.  That  company  was 
admittedly  the  pledgee  of  the  $4,000  mort- 
gage upon  Sarah  G.  Parrott's  lands  to  secure 
the  payment  of  John  W.  Parrott's  promis- 
sory note  of  $4,000.  As  pledgee,  the  com- 
plainant has  the  right  to  foreclose  the  mort- 
gage upon  default.  Jones,  Pledges,  {  659. 
The  pledge  being  admitted  beyond  dispute, 
tbe  complainant  in  this  suit,  if  it  failed  to 
prove  an  absolute  ownership  by  the  purchase 
at  the  auction  sale,  might  Justly  be  allowed 
to  amend  its  bill  of  complaint  on  the  undis- 
puted proofs,  and  proceed  with  Its  foreclo- 
sure, holding  the  mortgage  as  pledgee.  The 
proceeds  of  such  a  sale,  when  made,  would 
be  applicable  in  satisfaction  of  the  original 
debt 

The  conclusion  that  the  complainant  com- 
pany became  by  purchase  at  the  auction  sale 
the  owner  of  the  mortgage  now  In  process 
of  foreclosure  is  an  end  at  once  of  the  de- 
fenses sought  to  be  offered  by  the  answering 
defendant,  I'arrott.  These  were  all  in  the 
nature  of  set-offs  or  counterclaims  in-  reduc- 
tion of  the  original  loan  made  to  him  by 
the  complainant  company.  These,  lie  insists, 
must  be  considered  in  this  foreflosure  suit 
in  reduction  and  satisfaction  of  the  mortgage 


debt,  and  that  he  is  entitled  In  this  emit  to 
an  affirmative  decree  in  his  favor  against  the 
complainant  company  for  a  large  balance  of 
damages  due  him  after  crediting  enough  to 
satisfy  the  whole  mortgage  debt.  He  claims 
that  tbe  complainant  company  misapplied 
$304.S4  of  the  original  loan  by  using  it  to 
pay  taxes  in  the  wrong  year.  The  evidence 
shows  that  be,  by  his  signature,  approved 
the  payment  of  this  sum.  His  answer  in 
this  cause  in  express  terms  admits  that  he 
owes  tlie  whole  $4,000  of  the  principal  debt 
of  the  original  loan,  with  interest,  which 
would  be  impossible  if  $304.84  of  it  had  been 
originally  misapplied.  He  contends  that  in 
this  suit  the  complainant  company  should  be 
charged  with  losses  which  he  says  be  suffer- 
ed in  building  operations  In  St.  Paul  because 
they  did  not  promptly  forward  the  original 
loan,  or  part  of  it  But  he  accepted  the  mon- 
eys when  they  were  forwarded,  and  has  ever 
since  retained  them,  and  his  promissory  note 
contains  an  absolute  promise  to  pay,  without 
any  mention  of  a  term  that  damages  for  de- 
lays in  forwarding  the  funds  may  be  offset. 
Such  damages  are  necessarily  unliquidated, 
and  the  court  of  appeals  has  several  times 
decided  that  damages  of  that  character  must 
be  settled,  not  In  this  court,  but  before  a 
Jury.  Alpaugb  y.  Wood,  45  N.  J.  Eq.  150. 
16  AtL  676,  and  cases  there  cited. 

The  same  ruling  must  apply  to  tbe  defend- 
ant Parrott's  contention  that  in  this  suit  this 
court  should  hear  and  decide  whether  another 
foreclosure  suit  on  the  Du  Bots  mortgage 
was  rightfully  conducted,  and  should,  in  this 
suit,  give  him  credit  for  alleged  damages  re- 
sulting to  bim,  as  he  says,  because  of  the 
misconduct  of  tbe  complainant  company  lii 
conducting  that  foreclosure  suit.  Irrespective 
of  these  objections,  all  of  the  defenses  advan- 
ced by  the  defendant  John  W.  Parrott  art 
for^gn  to  a  foreclosure  suit.  Chancellor 
Oreen  declared  in  Dolman  r.  Cook  that  a 
proceeding  to  foreclose  a  mortgage  Is  a  pro- 
ceeding in  rem,  and  that  nothing  may  be  set 
up  by  way  of  satisfaction  of  It,  in  whole  or 
In  part,  except  payment.  There  must  either 
hare  been  a  direct  payment  of  part  of  the 
debt,  or  an  agreement  that  tbe  sum  proposed 
to  be  set  off  should  be  received  and  credited 
as  payment  Dolman  y.  Coolc,  14  N.  J.  Eq. 
68,  and  cases  there  cited.  Chancellor  Zabrls- 
kie  declared  the  same  rule  in  Dudley  v.  Ber- 
gen, 23  N.  J.  Eq.  401.  It  may  also  be  noted 
that  this  foreclosure  is  against  the  lands  of 
Sarab  G.  Parrott  The  litigated  claims  of 
John  W.  Parrott  against  the  mortgagee  can- 
not be  entertained.  White  y.  Williams,  3  N. 
J.  Eq.  384.  He  admits  In  tbe  most  form.iI 
manner.  In  his  answer  in  this  cause,  that  he 
owes  the  .$4,000  to  the  complainant  He  has 
never  offered  to  repay  It,  and  does  not  now 
do  so.  He  attempts  to  Justify  his  failure  to 
pay  by  charging  the  complainant  with  re- 
sponsibility for  losses  which  he  claims  It  caus- 
ed hini.  Those  losses  must.  In  their  nature. 
if  existent  be  unliquidated  damages,  because 
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the  complainant  has  never  agreed  with  him 
upon  any  factor  by  which  they  can  be  com- 
puted. If  be  desires  to  litigate  with  the 
complainant  the  matters  here  sought  to  be 
offered  by  way  of  counterclaims.  It  must  be 
by  direct  suit  by  himself  against  the  com- 
plainant The  complainant  Is  entitled  to  a 
decree  for  the  amount  of  the  mortgage  debt 
and  the  interest  due  thereon. 


MEMORANDUM  DECISIONS. 


INHABITANTS  OP  WINSLOW  v.  CITY 
OF  AUGUSTA.  (Supreme  Judicial  Court  of 
Maine.  Feb.  lU,  1901.)  Agreed  statement  from 
Kennebec  county.  Action  by  the  inhabitants 
of  Winslow  aeainst  the  city  of  Augusta. 
Heard  on  agreed  statement.  Judgment  for  de- 
fendant. C.  F.  Johnson,  for  plaintiff.  B.  M. 
ThompBon,  City  Sol.,  for  defendant. 

PEK  CURIAM.  This  U  an  action  to  re- 
cover for  pauper  suppties  furnished  to  Addle 
Spaulding,  wife  of  Henry  Otis  Spaulding,  and 
to  their  minor  children.  The  supplies  are  the 
same  sued  for  in  the  suit  of  Inhabitants  of 
Winslow  V.  Inhabitants  of  Pitt^fieid,  95  Me. 
63,  49  Atl.  46,  and  the  case  was  submitted  upon 
the  same  statement  of  facts  as  in  that  case.  In 
Inhabitants  of  Winslow  v.  Inhabitants  of  Pitts- 
field,  the  court  decided  that  the  settlement  of 
the  paupers  was  in  Pittsfield,  and  not  in  Au- 
gusta. The  decision  in  this  case  must  there- 
fore be  for  the  defendant  city.  Judgment  for 
defendant. 


BALTIMOBE.  BELT  R.  CO.  v.  MAYOR. 
ETC.,  OP  BALTIMORE.  (Court  of  Appeals 
of  Maryland.  June  14,  1901.)  Appeal  from 
Baltimore  city  court:  George  M.  Sharp, 
Judge.  Action  by  the  Baltimore  Belt  Railroad 
Company  against  the  mayor  and  city  council 
of  Baltimore.  From  a  pro  forma  order  and 
judgment  of  the  Baltimore  city  court,  dismiss- 
ing plaintifiTs  appeal  from  a  ruling  of  the  ap- 
peal tax  court  of  Baltimore,  plaintiff  appeals. 
Reversed.  Argued  before  McSHEKRY.  0.  J., 
and  FOWLER,  BRISCOE,  BOYD,  PAGE, 
PEARCE,  and  JONES,  JJ.  Hugh  L.  Bond, 
Geo.  Dobbin  Penniman,  and  Frederick  J.  Grif- 
fith, for  appellant.  Wm.  Pinkney  Whyte  and 
Chas.  W.  Field,  for  appellee. 

PEARCE,  J.  This  is  an  appeal  by  the  Balti- 
more Belt  Railroad  Company,  against  the  may- 
or and  city  council  of  Baltimore,  from  a  pro 
forma  order  and  judgment  of  the  Baltimore 
city  court,  dismissing  an  appeal  filed  by  the 
railroad  company,  under  section  170  of  the  new 
charter  of  Baltimore,  from  a  ruling  made  by 
the  appeal  tax  court  of  Baltimore,  fixing  the 
rate  at  which  certain  portions  of  its  right  of 
way  in  that  part  of  the  city  annexed  under 
chapter  98  of  1888,  and  known  as  the  "Belt," 
should  be  taxed  for  city  purposes  for  the  year 
1900.  The  question  involved  is  the  same  con- 
sidered and  decided  at  this  term  in  the  case  of 
United  Railways  &  Electric  Co.  of  Baltimore 
V.  Mayor,  etc.,  of  Baltimore,  49  Atl.  055. 
This  case  was  tried  upon  an  agreed  statement 
of  facts  similar  in  ail  respects,  except  as  to  the 
mileage  concerned,  to  the  agreed  statement  of 
facts  in  the  cose  just  mentioned,  and  the  two 
appeals  were  argued  together  in  this  court.  Of 
the  total  mileage  of  this  road,  3.19  miles  are 
located  within  the  belt,  and,  of  these  3.19 
miles,  2,35  miles  are  situated  in  portions  wliich 
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have  no  avenues,  streets,  or  alleys  opened  » 
constructed  through  the  same,  and  where  ±' 
blocks  of  ground  through  which  the  road  rui. 
have  not,  on  each  of  them,  six  dwellings  ■...• 
storehouses  ready  for  occupation.  It  is  cU  -.: 
that  this  case  must  be  determined  open  •-■ 
same  reasons  and  considerations  which  guv^r: 
ed  us  in  the  decision  of  the  appeal  of  '.:.■ 
United  Railways  &  Electric  Company  of  B;. 
more.  It  does  not  appear  in  the  record,  th  ■  l 
it  was  stated  without  objection  at  the  .;.-.-. 
ment,  that  the  Baltimore  Belt  Railroad  i.-  . 
steam  road,  beginning  at  Camden  stntioo.  ii 
the  central  part  of  the  city,  and  runnin;  i 
Bay  View  Junction,  in  Baltimore  eouttj.  . 
little  beyond  the  city  limits,  and  that  it  f'lr:- 
a  part  of  the  trunk  line  between  Washin,-  : 
and  New  York,  having  no  station  within  ti 
belt,  and  practically  no  local  travel  whatevc.-. 
This  is,  therefore,  a  weaker  case  than  that  - ' 
the  United  Railways  &  Electric  Comi  117 
s|nce  the  argument  based  upon  the  con<iil!Tl- 
tion  of  local  travel,  which  was  made  anc  <•  i- 
sidered  in  the  former  case,  cannot  be  m.:- 
here.  For  the  reasons  given  in  the  appeai  -.' 
the  United  Railways  &  Electric  Company,  ti- 
order  and  judgment  of  the  Baltimore  city  rv  • 
in  this  appeal  will  be  reversed,  and  the  C33» 
be  remanded,  to  the  end  that  an  order  maj  >- 
passed  directing  and  requiring  the  comitr'-l-r 
of  the  city  of  Baltimore  to  repay  to  the  •>-" 
tioner  the  sum  of  $.504.96,  with  interest  thVn- 
on  from  the  date  of  the  payment  by  the  i^^ 
tioner;  that  being  the  difference  between  i> 
amount  paid  and  that  which  should  have  X.-/-: 
paid.  Order  reversed,  and  cause  remsi.il^: 
with  costs  to  the  appellant  above  and  bei'^. 
that  an  order  may  be  passed  in  conformity  witl 
this  opinion. 


MAYOR,  BTO.,  OP  BALTIMORE!  v.  PEAT. 
(Court    of    Appeals    of    Mary-land.       June  34. 
1901.)    Argued  before  McSHERltY,  C.  J.,  a 
BRISCOE,    BOYD,   PAGE,    SCmiCCKLK 
and  JONES,  JJ. 

PER  CURIAM.    The  judgment  in  this  <  - 
is   affirmed,   for  reasons   which   w^ill    be  sta' 
in  an  opinion  that  will  be  hereafter  filed. 

PAGE,  J.,  dissents. 

BARRETT  v.  CITY  OF  SOMERSWORTH 

(Supreme  Court  of  New  Hampshire.  Str.f 
ford.  March  16,  1901.)  Case,  by  Mary  L 
Barrett  against  the  city  of  Somersworth.  f>- 
injuries  caused  by  a  defective  highway.  V^- 
diet  for  the  plaintiff.  The  plaintiff's  conn*, 
in  his  closing  argument  to  the  jury,  stated  tU*. 
in  consequence  of  the  advice  of  the  doctor  cj' : 
whom  the  husband  of  the  plaintiff  called  on  i:- 
night  of  the  accident,  the  husband  tool:  bt: 
home  and  applied  hot  and  cold  wvter  to  br~ 
back,  sat  up  with  her  all  night,  and  at  L:> 
earliest  convenience  in  the  morning  emplovec  . 
doctor.  The  defendant  excepted  on  the  grour 
that  the  statement  was  not  warranted  by  lU 
evidence.  It  appearing  that  the  statement  vi- 
fully  justified  by  the  evidence,  the  excepn  : 
was  overruled,  upon  the  plaintiff's  motion.  ■':- 
frivolous,  vexatious,  and  groundless,"  and  jnri.- 
ment  ordered  on  the  verdict  Walter  W.  S".  :; 
and  William  S.  Pierce,  for  plaintiff.  Harrv  V 
Moore  and  Iklgerly  &  Mathews,  for  defer'- 
ant. 


YOUNG,  J.,  did  not  sit 


DEFPUB  V.  BRANDES.     (Court  of  Err.  - 

and  Appeals  of  New  Jersey.     June  IS,  ll'H' 
Error  to  supreme  court.      Michael    Dunn,  ;  - 
plaintiff  in  error.     John  W.  Harding,   for  is- 
fendant  in  error. 

PER  CURIAM.  The  judgment  of  the  h 
preme  court  (44  Atl.  1100)  is  afOrmed,  for  tl.' 
reasons  stated  in  the  memorandum  filed  in  ths: 
court 
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MATHEWS  et  al.  t.  MULLINS  et  al. 
Court  of  Errors  and  Appeals  of  New  Jersey. 
Tune  17,  1901.)  Error  to  supreme  court.  Ac- 
ion  by  Annie  M.  Mathews  and  another  against 
Fuhn  Mullina  &  Sons.  From  a  judgment  in 
'nvor  of  the  plaintiffs,  defendants  bring  error. 
V.Ulrmed.  Vredenburgh,  Wall  &  Van  Winkle, 
'or  plaintiffs  in  error.  Coddingtou  &  Swack- 
lanimer,  for  defendants  in  error, 

I'ER  CURIAM.  The  argument  of  connsel  is 
iddressed  alone  to  the  supposed  error  of  the 
rial  cuiirt  in  excluding  a  question  asked  of  the 
ilaintiff  Mrs.  Mathews  on  cross-examination. 
The  exclusion  is  said  to  be  erroneous  because 
ts  answer  might  affect  the  credit  to  be  given 
:o  the  witness.  Whether  the  question  was  an- 
iwered  in  the  affirmative  or  in  the  negative, 
t  is  plain  that  it  could  in  no  respect  be  said 
:o  affect  the  credit  of  the  witness,  and  there 
vas  no  error  in  the  exclusion  of  the  question. 
The  course  of  trial  indicated  by  the  record  is 
lot  made  the  su))ject  of  discussion  by  the  argo- 
uent.     The  judgment  will  be  afflrmed. 

MATHIS  r.  ROSE.  (Oonrt  of  Errore  and 
Appeals  of  New  Jersey.  J'nne  18,  1900.)  Error 
:o  supreme  court.  For  opinion  of  the  supreme 
;ourt,  see  64  N.  J.  Law,  45,  44  AU.  875.  Clar- 
'nce  L.  Cole,  for  plaintiff  in  error.  Robert  H. 
[ngersoU,  for  defendant  in  error. 

PER  CURIAM.  The  judgment  of  the  su- 
>reme  court  is  afflrmed,  for  the  reasons  given 
n  the  opinion  of  Mr.  Ju&tice  VAN  SYCKEL. 


KUEMMEL  et  al.  t.  JERSEY  CITY,  H.  & 
P.  KY.  CO.  (Supreme  Court  of  New  Jersey. 
Tune  10,  1901.)  Action  by  Mary  D.  Kuemmel 
ind  another  against  the  Jersey  City,  Hoboken 
&  Paterson  Railway  Company.  Verdict  for 
;>laintiffs.  On  a  rule  to  show  cause  why  a 
lew  trial  should  not  be  granted.  Rule  dia- 
:harged.  Argued  February  term,  1901,  before 
;he  CHIEF  JUSTICE  and  DIXON,  COL- 
LINS, and  HENDKlCKSON,  JJ.  Joseph  H. 
Lefferts,  Paul  R.  Lefferts,  Michael  Dunn,  and 
Charles  B.  Dunn,  for  plaintiffs.  William  B 
3ourley,  for  defendant. 

PER  CURIAM.  This  Is  an  action  bronght 
>y  Mary  D.  Kuemmel  and  Henry  Kuemmel, 
ler  husband,  to  recover  damages  for  injuries 
mstained  by  her  while  riding  as  a  passenger  in 
>ne  of  the  trolley  cars  of  the  defendant  from 
Passaic  to  Paterson  on  the  16th  day  of  No- 
rember,  1890.  The  defendant  admitted  its  re- 
iponsibility.  The  verdict  was  for  56,000  for 
:he  wife,  and  $2,500  for  the  husband.  We 
:hink  the  assessment  of  damages  was  not  un- 
-easonable,  and  the  rule  should  be  discharged. 

CITY  OP  ATLANTIC  CITY  ▼.  YOUNG 
UcSIIEA  AMUSEMENT  CO.  (Court  of 
3hancery  of  New  Jersey.  July  10,  1901.)  God- 
'rey  &  Godfrey,  for  complainant.  Allen  B. 
EiUdicott,  for  defendant. 

REED,  V.  C.  AU  the  points  raised  by  the 
lefendanta  in  this  case  were  considered  in  the 
;ase  of  City  of  Atlantic  City  v.  Atlantic  City 
Stepl-Pier  Co.,  49  Atl.  822;  both  ca.ses  being 
Tied  together  by  consent  I  will  advise  a  de- 
Tee  for  the  complainant. 


CITY  OF  HARRISBURG  t.  MILLER  et 
il.  (Supreme  Court  of  Pennsylvania.  July  17, 
1001.)  Appeal  from  superior  court,  Proceed- 
ng  by  the  city  of  Harrisburg  against  Miller 
k  Hertzler  to  enforce  an  assessment  for  street 
paving.  From  a  judgment  of  the  superior 
M>urt  affirming  a  judgment  of  the  court  of 
common  pleas  of  Dauphin  county  for  plaintiff, 
lefendants  appeal.  Affirmed.  L.  D.  Gilbert 
tnd  Wm.  M.  Uargeet  for  appellants.  O.  H. 
Berguer.  for  appellee. 


POTTER,  J.  This  case  involves  precisely 
the  same  questions  as  that  in  City  of  Harris- 
burg V.  McPherran,  49  Ati.  988.  The  Judg- 
ment is  therefore  affirmed. 


HITCHCOCK  V.  AMITY  TP.  (Supreme 
Court  of  Pennsylvania.  July  17,  lfK)l.)  Ap- 
peal from  court  of  common  pleas,  Erie  county. 
Action  by  Emmett  Hitchcock  against  Amity 
township,  ("rom  a  judgment  in  favor  of  plain- 
tiff, defendant  appeals.  Afflrmed.  J.  W. 
Sproul  and  C.  L.  Baker,  for  appellant  A.  B. 
Ottoway,  George  A.  Allen,  and  L.  Rosenzweig, 
for  appellee. 

PER  CURIAM.  This  was  an  action  of  tres- 
pass to  recover  damages  for  personal  injuries 
caused  to  and  received  by  the  plaintiff  by  rea- 
son of  the  defective,  dangerous,  and  unsafe 
condition  of  a  certain  public  road  in  the  town- 
ship of  Amity.  On  the  trial  of  the  case  a 
verdict  for  the  plaintiff  of  S3,000  was  ren- 
dered by  the  jury.  The  court  below  refused  to 
grant  a  new  trial,  and  an  appeal  was  taken  to 
this  court  The  only  specification  of  error  on 
the  appeal  was  "that  under  all  the  evidence  the 
verdict  must  be  for  the  defendant."  The  testi- 
mony in  the  case,  however,  was  such  as  com- 
pelled a  reference  of  it  to  the  jury,  and  a  with- 
drawal of  it  from  their  consideration  would 
have  been  palpable  error.  This  appears  in  the 
charge  of  the  court  and  its  refusal  to  grant  a 
new  trial.  The  case  was  fairly  presented  to 
the  Jury,  and  there  was  no  error  In  their  ver- 
dict or  In  the  refusal  of  the  court  to  order  an- 
other trial.    Judgment  affirmed. 


OHL  r.  BETHLEHEM  TP.  (Supreme 
Court  of  Pennsylvania.  May  27,  1901.)  Ap- 
peal from  court  of  common  pleas,  Northampton 
county.  Action  by  Edward  O.  Ohl  against 
Bethlehem  township.  Judgment  for  defendant. 
Plaintiff  appeals.  Afflrmed.  John  D.  Hoff- 
man, for  appellant  O.  H.  Meyers  and  Geo. 
W.  Geiser,  for  appellee. 

PER  CURIAM.  In  this  case,  as  In  No.  78, 
January  term,  1901  (49  Atl.  288),  the  court  be- 
low directed  the  jury  to  return  a  verdict  for 
the  defendant  The  conclusion  arrived  at  In 
this  case  was  precisely  the  same  as  in  No.  78, 
and  the  specification  of  error  was  the  same. 
Judgment  afflrmed. 


DAVIS  et  al.  r.  NATIONAL  EAGLE 
BANK.  (Supreme  Court  of  Rhode  Island. 
July  24,  1901.)  Action  by  Davis  &  Dexter 
against  the  National  Eagle  Bank.  On  petition 
for  a  new  trial.  Petition  denied.  Van  Slyck 
&  Mumford,  for  plaintiffs.  David  S.  Baker 
and  Lewis  A.  Waterman,  for  defendant 

PER  CURIAM.  Tlus  is  a  petition  for  a  new 
trial  of  an  action  at  law,  tried  before  a  single 
justice  of  this  division;  jury  trial  having  been 
waived.  The  grounds  assigned  in  the  petition 
are  that  the  decision  of  the  trial  court  was  er- 
roneous in  law  and  upon  the  facts.  We  find 
that  the  conclusion  of  fact  found  by  the  trial 
court  to  wit,  that  the  plaintiffs  were  not  inno- 
cent purchasers  of  the  stock  in  question,  but 
took  the  certificate  with  such  knowledge  of  the 
circumstances  in  which  it  was  issued  as  should 
have  put  them  upon  inquiry  as  to  the  title  of 
the  holder,  is  supported  by  the  evidence.  We 
find  no  error  of  law  in  the  decision.  The  peti- 
tion for  new  trial  is  denied,  and  judgment  will 
be  entered  for  the  defendant  for  costs. 


NEW  YORK,  N.  H.  &  H.  R.  CO.  v.  MUL- 
VEY.  SA.ME  V.  COSTIGAN.  (Supreme  Court 
of  Rhode  Island.  July  22,  1901.)  Separate  ac- 
tions by  the  New  York,  New  Haven  &  Hart- 
ford Railroad  Company  against  Patrick  Mul- 
vey  and  against  Edward  Costigan.  Judgments 
for  plaintifC     David  S.  Baker  and  Lewis  A. 
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Waterman,  for  plaintiff.  Page  &  Page  & 
Cushing  and  McGuinneas  &  Doran,  for  defend- 
ants. 

BLODGBTT,  J.  The  decision  in  eacli  of 
these  cases  is  controlled  by  the  decision  in 
Railroad  Co.  v.  Bork,  23  K.  I.  — ,  49  AU. 
9ti6,  and  the  order  in  each  case  must  be:  Judg- 
ment for  plaintiff  for  10  cents  damages  and 
costs. 


WHIPPLE  T.  WHIPPLE.    (Supreme  Court 
of  Rhode  Island.    Juif  16,  1901.)    Action  by 


Benjamin  Whipple  against  Pardon  B.  Wl-^ 
pie.  Verdict  for  plaintiff.  Motion  for  d^t 
trial  denied.  Edwards  &  Angell,  for  plaiDiiC. 
Edward  W.  Blodgett,  for  defendant. 

PER  CURIAM.  We  find  no  error  in  tt^ 
decision  of  Mr.  Justice  ROGERS,  and  v> 
adopt  the  same  as  the  opinion  of  the  co-^r 
See  opinion  on  file,  which,  as  it  rests  on  fas 
alone,  the  question  raised  being  one  of  adrer-<: 
possession  and  there  being  no  dispute  about  -li 
law,  need  not  be  set  out  in  full.  Fetitiaa  U 
new  trial  denied,  and  judgment  for  the  fkc- 
tiff  in  accordance  with  the  decision. 


EsD  or  Casks  jx  Vol.  49. 
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ABANDONMENT. 

>f  easement,  see  "Easementg,"  {  1. 

•  f   street,   see   "Municipal   CorporatloM,"  i  9. 

•f  wife,  see  "Husband  and  Wife,"  {  & 

ABATEMENT. 

)f  lecacr,  see  "Wills,"  g  14. 
)f   nuisance,  see  "Nuisance,"  |  1. 
*lons  in  abatement,  see  "Pleading,"  I  8. 
'leas   in  abatement   in   criminal   prosecutions, 
see  "Criminal  Law,"  |  4. 

ABATEMENT  AND  REVIVAL 

Election  Of  remedy,  see  "Election  of  Reme- 
dies." 

ruilL'ment  as  bar  to  another  action,  see  "Jadg- 
nuiit,"  (  6. 

•Ions  in  abatement,  see  "Pleading,"  {  3. 

tifiht  of  action  by  or  against  personal  repre- 
sentative, see  "Executors  and  Administra- 
tors," S  6. 

i  1.    D«feets  and  objections  •■  to  parties 
and  proeeedinKB. 

Plea  In  abatement  to  declaration  by  i>laintiff 
IS  executrix  and  in  her  individaal  capacity  held 
>roperly  sustained.  —  Fleming  v.  Oourtenay 
Mc.)  611. 

Where  errors  and  defects  are  amendable,  the 
process  will  not  be  abated,  but  the  cnse  will  be 
•emanded  for  proper  amendment. — Fleming  v. 
Clourtenay  (Me.)  611. 

!  2.    Death  of  party  and  rovlval  of  ac- 
tion. 

Motion  of  plaintiff  in  real  action  to  order  no- 
rice  on  children  of  one  defendant  who  died 
?nnnot  be  granted  where  defendants  were  sui^d 
18  trustees  and  deceased  defendant  had  no  ip- 
terest  except  for  life.  —  Burleigh  ▼.  Prentiw 
iMe.)  919. 

ABUTTING  OWNERS. 

Assessments  for  expenses  of  public  Improve- 
ments, see  "Municipal  Corporations,"  S  7. 

Compensation  for  taking  of  or  injury  to  lands 
or  easements  for  public  use,  see  "Eminent 
Domain,"  g  1%. 

Richts  as  against  street  railroad,  see  "Street 
Railroads,"  g  1. 

Rishts  in  streets  In  dties,  see  "Municipal  Cor- 
porations," {  9. 

ACCEPTANCE. 

Df  dedication,  see  "Dedication,"  |  1. 

ACCESSION. 

Annexation  of  personal  to  real  property,  see 
"Fixtures." 

ACCIDENT. 

r':iiiso  of  death,  see  "Death,"  S  1. 

I'm  use   of  personal   injuries,    see   "Negligence," 

S  1. 
Uround  for  new  trial,  see  "New  Trial,"  $  2. 


ACCORD  AND  SATISFACTION. 

See  "Compromise  and  Settlement";  "Novation"; 
"Payment." 

An  accord  between  plaintiff  and  a  third  per- 
son as  to  subject-matter  of  suit,  and  satisfac- 
tion moving  to  plaintiff,  luid  available  in  bar 
of  the  action  it  defendant  ratified  the  settle- 
ment.—Jackson  V.  Pennsylvania  R.  Co.  (N.  3. 
Err.  &  App.)  730. 

ACCOUNT. 

See  "Account  Stated." 

Accounting  by   executor  or  administrator,   see 

"Executors  and  Administrators,"  |  7. 
Accounting  by  receiver,  see  "Receivers,"  |  4. 
Accounting  by   trustee,  see  "Trusts,"   {  6. 

ACCOUNT  STATED. 

Where  plaiatilTs  action  was  founded  on  an 
account  stated  between  plaintiff  and  defend- 
ant, a  charge  that  plaintiff  could  not  recover 
because  there  was  no  evidence  of  an  account 
stated  between  plaintiff's  intestate  and  his  per- 
sonal representatives  and  defendant  held  prop- 
erly refused.— McCarty  v.  Harris  (Md.)  414. 

ACCRUAL 

Of  right  of  action,  see  "Limitation  of  Actions,"' 
§2. 

ACKNOWLEDGMENT. 

Operation  and  effect  of  admisslona  as  evidence, 
see  "Evidence,"  {  2. 

I  1.     Nature  and  neeeultj. 

Separate  acknowledgment  by  wife,  reqnired 
by  Act  Feb.  24,  1770,  Jteld  not  necessary  to 
agreement  of  separation  to  bar  her  dower  right. 
—In  re  Kaiser's  Estate  (Fa.)  79;  Appeal  of 
Doorly,  Id. 

ACTION. 

Abatement  see  "Abatement  and  Revival." 
Accrual,  see  "Limitation  of  Actions,"  g  2. 
Bar  by   former  adjudication,   see   "Judgment," 

i  6. 
Counterclaim,  see  "Set-Off  and  Coonterclaim." 
Election   of   remedy,    see    "Election   of   Reme- 
dies." 
.Turisdiction  of  courts,  see  "Courts." 
Limitation  by  statute*,  see  "Limitation  of  Ac- 
tions." 
Malicious  actions,  see  "Malicious  Prosecution." 
Review   of  proceedings,   see   "Appeal   and  Er- 

mr":      "Tortinriirt"'      "Wniiifv  •'     «    «•      ">l^m. 


Trial." 


Equity,"    g  8;    "New 
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Action*  between  parties  in  particular  relationt. 
See  "Master  and  Servant,"  g  4. 
Co-tenants,   see   "Partition."   t  2. 
Joint  debtors,   sec   "Contribution." 
Stockholders    and    corporation,    see    "Corpora- 
tions," }  3. 
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Actions  bu  or  against  particular  dosses  vf 
parties. 

See  "Brokers,"  Sg  2,  4;  "Bnllding  and  Loan 
Associations";  "Carriers,"  §g  2-4;  "Execu- 
tors and  Administrators,"  g  6;  "Husband  and 
Wife,"  §  4%;  "Physicians  and  Surgeona"; 
"Principal   and    Agent,"    §  2. 

Assignees,   see  "Assignments,"  J  1. 

Assignees  in  bankruptcy,  see  "Bankruptcy,"  | 

Corporate  officers,  see  "Corporations,"  |  4. 
Particvlar  causes  or  gnyands  of  actUm. 

See  "Account  Stated";   "Assault  and  Battery," 

i  1;    "Bills  and  Notes,"  j  3;    "Contribution''; 

"Death,"   §   1;    "False   Imprisonment,"   {   1; 

"Fraud,"  S  2;   "Insurance,"  i  11;    "Ubel  and 

Slander,"  {  2;    "Malicious  Prosecution,"  g  1; 

•■Negligence,"    {    4:     "Torts";     "Trespass"; 

''Work  and  Labor.'' 
Alienation    of    affectiona,    see    "Husband    and 

Wife,"  i  7. 
Award  of  umpire,  see  "Arbitration  and  Award," 

g  1. 
Breach    of    contract.    Bee    "Contracts,"    |    6; 

"Sales,"  «g  6,  7. 
Breach  of  liquor  dealer's  bond,  see  "Intoxicat- 
ing Liquors,"  g  2. 
Breach  of  warranty,  see  "Sales,"  g  7. 
Criminal    couTersfltion,     see     "Husband     and 

Wife,"  g  8. 
Personal  injuries,  see  "Carriers,"  }  4;    "Master 

and  Servant,"  g  4;    "Railroads,'*^  g  2. 
Price  of  goods,  see  "Sales,"  8  6. 
Uecovery  of  payment,  see  "Payment,"  f  2. 
Recovery  of  price  paid  for  land,  see     Vendor 

and   Purchaser,"  g  6. 
Services,  see  "Work  and  Labor." 
Wrongful  injunction,  see  "Injunction,"  g  6. 

ParHcvlar  forms  of  acUon. 

See  "Assumpsit,  Action  of;  "Ejectment"; 
"Entry,  Writ  of;  "Replevin";  "Trespass,'' 
g  1. 

Particular /orma  <tf  special  relW 

See  "Creditors'  Suit":  "Divorce":  "Injunc- 
tion"; "Interpleader'';  "Marshnling  Assets 
and  Securities";  "Partition,"  g  2;  "Quieting 
Title";    "Specific  Performance." 

Abatement  of  nuisance,  see  "Nuisance,"  g  1. 

Alimony,  see  "Divorce,"  g  3. 

Construction  of  will,  see  ''Wills,"  I  18. 

Determination  of  adverse  claims  to  real  prop- 
erty, see  "Quieting  Title." 

Enforcement  or  foreclosure  of  lien,  see  "Me- 
chanics' Liens,"  g  3. 

Establishment  and  enforcement  of  charity,  see 
"Charities,"  g  2. 

Foreclosure  of  mortgage,  see  "Mortgages,"  g  7. 

Reformation  of  written  instrument,  see  "Ref- 
ormation  of  Instruments," 

Removal  of  cloud  on  title,  see  "Quieting- Title." 

Separate  maintenance  of  wife,  see  "Husband 
and  Wife,"  g  5. 

Setting  aside  fraudulent  conveyance,  see 
"Fraudulent  Conveyances,"  g  3. 

Particular  proceedlnas  <n  action*. 

See  "Appearance";  "Costs";  "Damages"; 
"Evidence";  "Execution";  "Judgment";  "Ju- 
ry"; "Limitation  of  Actions";  "Parties"; 
"Pleading";  "Process";  "Stipulations";  "Tri- 
al." 

Default,  see  "Judgment,"  |  2. 

Verdict,  see  "Trial,"  g  5. 

Particular  remedies  in  orinddeKt  to  actions. 
Si'e    "Attachment";    "Discovery";     "Garnish- 
ment"; "Injunction";  "Receivers";  "Tender." 

Proceedings  in  exercise  of  special  jurisdiction*. 
Courts  of  limited  jurisdiction  in  general,  see 

"Courts,"  g  3. 
Criminal  prosecutions,  see  "Criminal  Law." 
Suits  in  equity,  see  "Equity." 


g  1.     Nature  aad  forat. 

Provision  of  Pub.  Laws  189S,  e.  217.  that  t 
change  from  equity  into  law  shall  be  made  c-n 
reasonable  terms,  does  not  require  the  C"!- 
neceasarily  to  impose  terms. — ^FUnt  ▼.  Cccj 
(Me.)  1044. 

The  court  of  its  own  motion  vaxy  require  t> 
parties  to  change  a  bill  in  raaitr  into  an  act? 
at  law,  under  Pub.  Laws  1893,  c  217. — Flint  t 
Comly  (Me.)  1044. 

That  the  justice,  in  ordering  coavecsion  o; 
suit  in  equity  into  an  action  at  law.  did  3  : 
use  the  language  of  the  statute,  held  inm* 
terial.— Flint  v.  Comly  (Me.)  1044. 

Nonresident  defendant,  who  volnntarOy  ^^ 
pears,  does  so  under  the  provisions  of  Pc^. 
Laws  1893,  c.  217,  authorizing  the  court  te 
change  a  suit  in  equity  into  an  action  at  Uv 
and  require  the  parties  to  plead  anew.— Fiir*. 
V.  Oaa^  (Me.)  1()44. 

ADEMPTION. 

Of  legacy,  see  "Wills,"  %  14. 

ADEQUATE  REMEDY  AT  UW. 

Effect  on  jurisdiction  of  equity,  see  "Credit- 
ors' Suits" ;  "Equity,"  g  L 

ADJOINING  LANDOWNERS. 

In  an  action  against  a  husband  and  wi'' 
plaintiff's  adjoining  owners,  for  maintainini:  a 
structure  in  the  nature  of  a  fence  on  the  di;i 
sion  line,  held  error,  under  the  evidence,  to  r<- 
fuse  to  direct  a  verdict  in  the  wife's  favor.— 
Horan  t.  Byrnes  (N.  H.)  568. 

Evidence  hdd  to  snstain  a  verdict  for  plr/-- 
tiff,  in  an  action  under  Pnb.  St.  c  143,  H  '-'^ 
29,  for  maintaining  a  structure  in  the  natsn 
of  a  fence.— Horan  r.  Byrnes  (N.  H.)  560. 

ADJUDICATION. 

Operation  and  effect  of  former  adjndieatioL. 
see  "Judgment,"  gg  6.  7. 


ADJUSTMENT. 

Of  loss  within  insurance  policy, 
ance,"  g  9. 


ADMINISTRATION. 

Of  charity,  see  "Cbaritiee,"  g  2. 

Of  estate  assigned  for  benefit  of  creditors,  sn 
"Assignments  for  Benefit  of  Creditors,"  t  Cv 

Of  estate  of  decedent,  see  "Execntora  and  Ad- 
ministrators." 

Of  property  by  receiver,  see  "Receiyen,"  {  2. 

Of  trust  property,  see  rTrusts,"  |  4. 

ADMIRALTY. 

See  "CoUislon." 

ADMISSIONS. 

As  evidence,  see  "Evidence."  g  2. 
In  pleading,  see  "Pleading,    g  3. 

ADULTERATION. 

See  "Pood." 

ADVANCEMENTS. 

See  "Wills,  g  Ifegtzed  byGoOgle 
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ADVERSE  CLAIM. 

To  real  property,  see  "Qnleting  Title." 

ADVERSE  POSSESSION. 

;ee  "liimitatloii  of  Actions." 

I.    Ifatnre  and  reavlaliea. 

A  charge  that,  if  defendant's  adverse  posRes- 
ion  commenced  while  plaintiff's  grantors  were 
iiinors,  limitations  did  not  commence  to  run 
intil  tiiej  conveyed  their  Interest,  held  erro- 
leous.— Carney  v.  Hennessey  (Conn.)  910. 

It  is  error  to  charge  that  adverse  possession 
iinst  be  under  a  claim  of  title  known  to  the 
wner,  or  so  notorious  as  to  have  been  pre- 
umptively  within  his  knowledge. — Carney  t. 
lennessey  (Conn.)  910. 

Where  plaintiff  was  in  adverse  possession  of 
And  for  many  years,  that  little  patches  of  the 
round  were  used  for  gardens  by  trespassers 
nd  squatters  did  not  work  an  interruption  of 
uch  adverse  possession. — Batchelder  r.  Bol>- 
>ins  (Me.)  210. 

Cutting  timl>er  from  wild  lands  without  any 
>urpoee  of  clearing  the  land  held  not  an  occn- 
ation  sufficient  to  l>ar  the  record  owner,  though 
arried  on  for  more  than  20  years. — Millett  t. 
lullen  (Me.)  871. 

Grantee  in  deed  describing  property  as  bound- 
d  by  an  unopened  street  enters  into  possession 
f  bed  of  the  street  by  privity  with  the  orig- 
sal  owner,  so  that  adverse  possession  cannot 
■egln  till  privity  is  broken.— Cole  v.  CSty  of 
'hiladelphia  (Pa.)  808. 

2.    Pleadlns,  eTldeaee,  trial,  and  ve- 
▼le'w. 

Evidence  hfld  to  warrant  Jury  in  finding  that 
Inintiff  in  1862  entered  into  actual  possession 
f  certain  land,  and  by  his  representatives  and 
c'lTB  continued  in  adverse  possession  for  30 
ears.— Batchelder  v.  Bobbins  (Me.)  210. 

"When  title  to  land  Is  claimed  by  adverse 
oRsession,  less  proof  of  the  character  of  the 
ossession  is  required  where  such  possession 
nd  adverse  claim  were  brought  to  tne  knowl- 
lige  of  the  owner.— Batchelder  t.  Bobbins 
Vie.)  2ia 

AGENCY. 

ee  "Prlndpal  and  Agent." 


AGREEMENT. 


■ee  "Contracts." 


ALIENATION. 


If  affectiona.  see  "Hnsband  and  Wife,"  i  7. 
uspension  of  power  of  alienation  of  property, 
see  "Perpetuities." 

ALIMONY. 

ee  "IMTorce,"  |  8;  "Husband  and  Wife,"  |  6. 

ALLOWANCE 

o  xnrviTlng  wife,  hnsband,  or  children  of  de- 
cedent, see  "Eizecntors  and  Administrator!," 
i  2. 

ALTERATION. 

f  ireographical  or  political  dlvisiona,  aM  *^n- 
nicipal  Corporations,"  {  1. 
f  process,  see  "Process,"  I  1. 

ALTERATION  OF  INSTRUMENTS. 

ie  "Reformation  of  Instmmenta." 


AMENDMENT. 

Of  pleading,  tee  "Pleading,"  S  5. 
Of  pleading  in  equity,  see^'Bquity,"  i  2. 
Of  process,  see     Process,"  {  1. 
Of  record  on  appeal  or  writ  of  error,  see  "Ap- 
peal and  Error,"  {  6. 
Of  sUtute,  see  "Statutes,"  8  4. 

AMOUNT  IN  CONTROVERSY. 

As  affecting  right  to  new  trial,  see  "New  Tri- 
al," {  1. 
Jurisdictional  amount,  see  "X<quity,"  {  1. 

ANIMALS. 

Carriage  of  live  stock,  see  "Carriers,"  {  3. 

Under  Pub.  Acta  1897,  c.  66,  and  Gen.  St 
t  3757,  defendant  held  liable  for  killing  plain- 
tiff's dog.— Ford  r.  Glennon  (Conn.)  189. 

A  dog  weighing  180  pounds,  measuring  7  feet 
long,  and  accompanied  only  by  a  child  6  years 
of  age,  held  not  to  be  under  the  care  of  any 
person,  within  contemplation  of  Uen.  St  {  3767. 
—Ford  V.  Glennon  (Conn.)  180. 

Where  an  administrator  ratified  a  lease  of 
a  farm  with  the  creatures,  including  a  dog,  and 
paid  for  the  registration  of  the  dog,  he  was  ite 
owner,  within  Gen.  St  1888,  (  3761,  and  was 
liable  to  a  person  bitten  by  it — McAdams  v. 
Starr  (Conn.)  807. 

The  alleged  right  of  an  administrator  to  dis- 
claim property  in  a  dog  belonging  to  intestate's 
estate  held  to  have  no  application,  there  be- 
ing no  evidence  of  disclaimer. — McAdams  v. 
Starr  ((>>nn.)  897. 

In  an  action  for  injnries  by  a  kick  from  a 
horse,  an  instruction  that  plaintiff  need  not 
show  that  defendant  knew  the  horse  was  a 
kicker  was  proper.— Healey  v.  P.  Ballantine  & 
Sons  (N.  J.  Sup.)  611. 

APPEAL  AND  ERROR. 

See  "Certiorari";  "New  Trial." 

Appellate  jurisdiction  of  particular  courts,  see 

^-Courts,"  j  4. 
Costs,  see  "Costs,"  {  2. 
Review  of  criminal  prosecntlon,  see  "Criminal 

Law,"  i  6. 
Review  of  Jndgment  on  award  of  arbitrators, 

see  "Arbitration  and  Award,"  {  1. 
Review   of   prosecution    for   abandonment   Of 

wife,  see  "Hnsband  and  Wife,"  {  6. 

I  1.     Mature  and  form  of  remedv. 

The  action  of  the  district  court  in  charging  a 
garnishee  should  be  presented  for  review  by 
exceptions,  and  not  by  motion  for  a  new  trial. 
— Wightman  v.  Kruger  (B.  I.)  885;  Same  v. 
Kirby,  Id. 

5  2.    Deelslona  rarleiralile. 

The  superior  court  has  jurisdiction  of  an  ap- 
peal from  the  action  of  a  city  in  approving  a 
plan  for  laying  a  street  railway,  where  a  con- 
dition attached  is  claimed  to  be  void. — Fair 
Haven  &  W.  B.  Co.  v.  City  of  New  Haven 
(Conn.)  863. 

An  order  by  a  chancellor,  made  nnder  Act 
April  9,  1897,  authorizing  trustees  to  improve 
land,  held  appealable. — In  re  Miller  (N.  J.  Err. 

6  App.)  149. 

Continuance  of  canse  for  service  on  snbsti- 
tuted  defendants  hdd  not  a  final  order,  from 
which  an  appeal  will  lie. — Commonwealth  v. 
Moore  (Pa.)  6o7. 

An  order  striking  a  cause  from  the  issue  list 
because  of  plaintiff's  refusal  to  file  replication 
to  a  plea  in  abatement  held  not  appealable., 
Daley  v,  IseUn  (Pa.)  89a  


taiaoie.r- 


1140 


49  ATLANTIC  RiBPORTER. 


Under  Ocn.  Laws,  c.  245,  (  17,  the  decision 
of  the  common  ploas  division  on  the  report  of 
an  auditor  is  final,  and  its  action  or  decision 
cannot  be  reviewed  by  the  appellate  division. — 
BlandinK  v.  Sayles  (U.  L)  9^. 

i  3.     Blglit  of  TeTl«vr. 

Where  a  judgment  is  rendered  against  two 
joint  defendants  in  the  district  court,  one  of 
them  cannot  proRecute  a  separate  appeal  there- 
from.— Bassett  v.  Loewenstein  (R.  I.)  41. 

I  4.     Presentation    and    reservation    in 

loirer  eonrt  of  gromnds  of  rvvlvw. 

Where  defendant  failed  to  assert  that  sus- 
taining a  demurrer  to  his  answer  on  one  ground 
left  other  issues  on  which  he  was  entitled  to 
trial,  he  waived  bis  right  in  respect  thereto. — 
Jacobs  V.  Uogan  (Oonn.)  202. 

The  record  in  a  proceeding  by  a  corporation 
stockholder  to  obtain  a  redaction  of  a  tax  as- 
sessmeat  on  stock  held  by  him  Iield  not  to  pre- 
sent a  question  of  law  reviewable  by  the  su- 
preme court  in  a  reserved  case. — ^Appeal  of 
Cutler  (Conn.)  338;  Appeal  of  Barrett,  Id. 

Where  defendant  took  no  objection  to  an  or- 
der frranting  plaintiff  permission  to  amend,  nor 
asked  for  any  delay,  she  cannot  allege  error  on 
appeal.— Kennenberg  v.  Neff  (Conn.)  853. 

Objections  hetd  not  available  on  appeal  be- 
cause not  made  in  the  trial  court.— Thompson 
V.  Troup  (Conn.)  907. 

Where  the  court  based  its  ruling  on  several 
gi'ounds,  one  of  which  was  good,  a  general  ex- 
ception was  insiifflcient  to  support  the  appeal. — 
.Mitchell  V.  Smith  (Oonn.)  909. 

An  exception  to  the  admission  of  evidence 
held  sufficiently  connected  with  ^  second  excep- 
tion to  be  considered  in  connection  with  it. — 
Brashears  v.  Orme  (Md.)  620. 

Where  no  exception  was  made  to  competency 
of  witness  before  he  was  examined,  the  ques- 
tion cannot  be  raised  on  appeal. — Baker  v. 
Safe-Deposit  &  Trust  Co.  (Md.)  623. 

Exceptions  to  evidence  held  too  indefinite  to 
be  corsidered  on  appeal.— Baker  v.  Safe-Depos- 
it &  Trust  Co.  (Md.)  623. 

When  the  court  fails  to  submit  the  issue  of 
insufficiency  of  assets  in  a  suit  against  an  ad- 
ministrator, failure  to  move  in  arrest  of  judg- 
ment prevents  the  consideration  thereof  on  ap- 
peal.—Gill  V.  Staylor  (Md.)  U50. 

Where  plaintiff  knew  of  alleged  disqualifica- 
tions of  a  juror  at  the  time  the  jury  was  im- 
paneled, she  cannot  object  to  the  juror's  quali- 
fications for  the  first  time  on  appeal.— Cote  t. 
(Jrand  Trunk  Ry.  Co.  (N.  H.)  567. 

As  no  objection  was  taken  at  the  trial  of 
an  action  for  goods  sold,  when  defendant 
sought  to  recoup  damages  from  prior  sales,  it  I 
was  too  late  thereafter  to  object  to  the  allow- 
ance of  an  amendment  pleading  the  set-off. — 
Sartwell  v.  Mack  (N.  H.)  571. 

i  5.     Beanlsltes     and     proceedlncs     for 
transfer  of  eamse. 

Under  the  statute,  an  application  by  a  de- 
fendant, after  a  jndi^ent  against  him  in  the 
district  court,  for  a  jury  trial  in  the  common 
pleas  division  of  the  supreme  court,  operates  as 

II  n  appeal. — Bassett  v.  Loewenstein  (R.  1.)  41. 

i  6.     Record  and  prooeedinc*  not  In  rec- 
ord- 
Where,  on  appeal  from  a  judgment  in  an  ac- 
tion for  negligence,  tried  by  the  court  on  de- 
murrer overruled,  the  trial  judge  marks  certain 
iindin.2  of   fact   in   defendant's   draft   as   "Not  i 
proven,"  and  on  motion  refused  to  change  such 
ma  iking,  the  appellate  court,  under  Puh.  Acts 
\Si)l,  p.  S!M>,  may  make  such  correction,  it  sus-  : 
tnini'd  by  the  evidence. — Morris  v.   Winchester  I 
Repealing  Arms  Co.  (Conu.)  180.  I 


Where  an  application  to  correct  the  record  no 
appeal  is  fully  supported  by  depositions,  whli-- 
the  adverse  party  docs  not  file  any  answrr 
thereto,  such  failure  should  be  regarded  ajs  coo- 
clusive  that  the  facts  stated  in  the  applicatii-« 
are  true. — Morris  v.  Winchester  Kepeatiac 
Arms  Co.  (Conn.)  180. 

A  recital  in  the  record  on  an  appeal  from  ib 
order  partially  dissolving  an  injunction  kdi 
conclusive  that  the  proceeding  for  diaaaliiti<  s 
was  in  the  regular  and  proper  manner. — Weniel 
T.  Milbnry  (Md.)  618. 

The  admissibility  of  evidence  cannot  be  ds- 
termined,  where  the  record  contains  merely  tt* 
questions  asked,  but  not  the  answers.  —  Bra- 
shears  T.  Orme  (Md.)  620. 

I  7.    Assi^ment  of  errors. 

A  ruling  in  favor  of  appellant,  and  not  as- 
signed for  error,  cannot  be  reviewed  to  sustain 
the  decree.— Keller  v.  City  of  Scranton  (Pa-i 
781. 

{  8.    Dismissal,    wltlidrawal,    or    abaa- 
donment. 

Supreme  court  rule  26,  providing  that  stati- 
ment  of  question  involved  on  appeal  should  :>' : 
exceed  eight  lines,  and  must  not  exceed  half  a 
page,  held  mandatory.— J.  B.  Van  Scirer  Co.  v. 
McPberson  (Pa.)  73. 

Hie  mistake  of  a  defendant  in  taking  an  .ii 
peal  without  joining  his  co-defendant  hHd  !.•■{ 
sufficient  to  authorize  the  granting  of  a  ne.i 
trial. — Bassett  v.  Loewenstein  (R.  L)  41. 

i  9.     Review. 

Where  plaintiff  did  not  appeal  from  the  jcri:: 
ment  on  the  question  of  costs,  his  eicepti"r~ 
thereto,  filed  on  defendant's  appeal  from  the 
judgment,  cannot  be  considered. — Carney  r. 
Hennessey  (Conn.)  910. 

The  burden  is  on  appellant  in  an  eqnlty  sxc 
heard  by  a  single  justice  on  matters  of  fa<t  m 
show  that  the  decree  is  clearly  wrong. — S.de- 
linger  v.  Bliss  (Me.)  1094. 

When  an  exception  taken  is  not  allnded  to  ia 
the  brief  or  argument,  it  will  be  presumed  C'> 
be  abandoned.— Gill  v.  Staylor  (Md.)  650. 

Thft  objection  that  the  court  erred  in  refill- 
ing to  set  aside  a  verdict  as  against  the  wei.:3t 
of  the  evidence  held  not  sufficient  to  require  ihe 
trial  court  to  report  the  evidence.  —  Cote  v. 
Grand  Trunk  Ry.  Co.  (N.  H.)  567. 

Whether  circumstances  attending  a  convt-r- 
ance  should  have  put  the  grantee  on  inquirr. 
and  charged  him  with  notice  of  the  fraudiiI<'Lr 
title  of  his  grantor,  are  questions  of  fact. — TU'v- 
is  T.  Dudley  (N.  H.)  572. 

An  exception  to  a  refusal  to  grnnt  a  non-tuit 
for  the  insufficiency  of  evidence  raises  no  qn>^- 
tion  of  law.— Jackson  v.  Higgius  (JJ.  H.)  574. 

A  judgment  will  not  be  reversed  for  technical 
errors  not  noticed  in  the  brief  or  argument.— 
Lewis  V.  Lewis  (N.  J.  Err.  &  App.)  453, 

Writ  of  error  brings  up  for  review  nothing 
but  the  record  of  the  judgment  and  the  bill 
of  exceptions.— Lewis  v.  Lewis  (N.  J.  &r.  * 
App.)  453. 

Where  the  court  is  called  on  to  review  a  r«- 
olution  of  a  city  council,  which  would  be  vitliii 
but  for  an  act  of  the  legislature  with  whii  h 
it  conflicts,  the  court  may  determine  as  to  thn 
constitutionality  of  such  act,— McArdle  v.  Citv 
of  Jersey  City  (N.  J.  Err.  &  App.)  1013. 

§10.   —   Qnestioaa  of  fact,  Terdiota,  and 
flndlngs. 

Where  evidence  is  conflicting,  a  new  tri.-il 
will  not  be  granted,  where  it  would  substitnto 
the  judgment  of  the  court  for  that  of  the  juiy 
on  questions  of  fnct. — Inhabitants  of  Monroe  v. 
Inhabitants  of  Hampden  (Me.)  604. 

Decree  of  a  single  justice  on  matters  of  fact 
in  an  equity  suit  will  not  be  reversed  on  ap 
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|it>Rl,  nnlesB  it  clearly  appears  that  such  deci- 
"sioii  is  erroneous. — Sidelmger  v.  Bliss  (Me.) 
lOlM. 

'Wliere  the  trial  is  had  before  the  court,  a 
jury  being  waived  under  2  Gen.  St.  p.  2562, 
the  finding  as  to  the  facts  cannot  be  reviewed 
«n  writ  of  error.— Brewster  v.  Banta  (N,  J. 
Sup.)  718. 

Evidence  will  not  be  reviewed,  where  it  tends 

to  establish  facts  snpporting  the  judgment.— 
Miller  v.  Dean  (Pa.)  230. 

Fiading  of  fact  of  partnership  will  not  be 
disturbed,  where  there  is  evidence  on  which  it 
cnuld  be  baaed. — Columbia  Ave.  Saving-Fund, 
Safe-Penosit,  Title  &  Trust  Oo.  v.  Sidebottom 
<Pa.)  306. 

Findings  of  an  auditor  as  to  the  validity  of 
tlie  claim  of  a  wife  against  the  assigned  estate 
I  if  the  husband  will  not  be  reversed  on  con- 
flicting evidence.— In  re  Dalley's  Assigned  Es- 
tsite  (Pa.)  765;   Appeal  of  Bear,  Id. 

Finding  of  auditor  depending  on  credibility 
of  witness  will  be  adopted  on  appeal,  rather 
than  that  of  court  based  on  the  brinted  testi- 
mony.—In  re  Oileman's  Estate  (Pa.)  800;  Ap- 
peal of  Rogers.  Id. 

ill.  —  Harmleas  error. 

The  refusal  of  the  trial  court  to  make  changes 
in  its  findings  of  fact  held  not  prejudicial,  where 
the  changes,  if  made,  would  not  have  altered 
the  law  applicable  to  the  case.— Candee  v.  New 
York.  N.  H.  &  H.  R.  Co.  (Conn.)  17. 

Though,  in  an  action  for  slander,  an  answer 
by  a  witness  as  to  what  she  understood  such 
words  to  mean  was  improper,  its  admission  was 
harmless  error,  where  the  words  were  action- 
able per  se. — Kennenberg  v.  Neff  (Conn.)  853. 

Error  in  admitting  evidence  will  not  work  re- 
versal, where  other  evidence  justifies  findings. 
—Kennedy  v.  Forest  Oil  Co.  (Pa.)  133. 

Error  in  admission  of  testimony  held  imma- 
forial,  where  there  was  competent  evidence  of 
the  same  fact.— In  re  Newhard's  Estate  (Pa.) 
272;   Appeal  of  Ginkinger,  Id. 

Admission  of  erroneous  evidence  held  harm- 
ess  error  where  the  liability  of  defendant  was 
Dtherwise  established.- Hager  v.  Wharton  Tp. 
Pa.)  757. 

A  refusal  to  instruct  that  it  is  negligence  to 
jttompt  to  enter  an  elevator  when  in  motion, 
:f  erroneous,  is  rendered  harmless  by  a  finding 
ly  the  jury  that  the  elevator  was  at  rest  when 
'.ho  plaintiff  attempted  to  enter. — Blackwell  v. 
D'Gorman  Co.  (R.  1)  28. 

Error  in  reading  certain  statutes  to  a  jury  in 
in  elevator  accident  case  htld  to  be  rendered 
inrmless  by  instructions  that  any  violation  of 
he  statutes  conid  not  be  considered.— Blackwell 
'.  O'Gorman  Co.  (B.  I.)  28; 

Improper  remarks  by  plaintiff's  counsel  In 
1  suit  against  a  master  for  personal  injuries 
'('/(/  harmless  error. — Sherman  v.  J.  W.  Bishop 
:!o.  (R.  I.)  30. 

i  12.  DeterminBtloB  and  dlsposltloii  of 
osnse. 
Where  demurrer  was  not  filed  at  first  term, 
iidgment  for  plaintiff  must  be  final  at  next 
crni  after  decision  of  supreme  court  has  been 
ortified,  unless,  when  the  demurrer  was  filed, 
;>!ive  was  obtained  to  plead  anew.— Roberts  v. 
Ciles  (Me.)  1043. 

Where  a  case  in  equity  has  been  held*and  re- 
orted  to  the  law  coui-t,  and  it  finds  the  alleRB- 
ioiis  insnfficient,  it  may  dismiss  the  bill  with- 
iit  considering  the  evidence. — Loggie  v.  Chand- 
M-  (Me.)  1039. 

Where  validity  of  certain  preferred  stock  was 
<>t  questioned  In  the  trial  court,  a  petition  to 


remand  the  cause  to  try  such  issue  on  evidence 
subsequently  discovered  will  be  dismissed. — 
Rogers  v.  Citizens'  Nat.  Bank  (Md.)  843. 

Facts  under  which  plaintiff  is  presumed,  aft- 
er protracted  litigation,  to  have  produced  .ill 
the  evidence  in  his  favor,  being  insufficient, 
judgment  will  be  directed  by  supreme  court  for 
defeudant,  under  Gen.  Laws,  c.  251,  t  11.— Bar- 
ker T.  Lane  (R.  I.)  963. 

APPEARANCE. 

Where  the  defendant  appeared  and  made  an- 
swer, the  irregularity  in  the  signing  of  a  writ 
of  scire  facias  by  the  assistant  clerk  of  the 
court  was  waived. — Savings  Bank  v.  Downs 
(Conn.)  913. 

Presumption  is  that  an  attorney  has  toll  pow- 
er to  enter  appearance  for  nonresident  defend- 
ant—Flint V.  Comly  (Me.)  1044. 

Nonresident,  upon  whom  service  has  not  been 
had  in  the  state,  by  general  appearance  by  at- 
torney, held  to  submit  himself  to  the  jurisdic- 
tion, if  the  court  has  jurisdiction  of  the  sub- 
ject-matter.— Flint  v.  Comly  (Me.)  1044. 

Under  rule  213,  where  a  defendant  moves  to 
dismiss  a  bill,  another  motion  to  vacate  the 
service  of  a  subpoena  on  ground  that  the  teste 
thereof  antedates  the  filing  of  the  bill  will  not 
be  entertained. — Van  Dyke  v.  Van  Dyke  (N. 
J.  Ch.)  1116. 

APPLIANCES. 

Liability  of  employer  tor  defects,  see  "Master 
and  Servant,"^  {  2. 

APPLICATION. 

For  admission  to  practice  law,  see  "Attorney 
and  Client,"  {  1. 

For  appeal,  see  "Appeal  and  Error,"  {  6. 

Of  assets  and  securities  in  general,  see  "Mar- 
shaling Assets  and  Securities." 

APPOINTMENT. 

Of  gnardian,  see  "Guardian  and  Ward,"  S  1. 

Of  judge,  see  "Judges,"  f  1. 

Of  municipal  ofllcers,  see  "Municipal  Corpora- 
tions," §  5. 

Of  receiver,  see  "Receivers,"  {  1. 

Of  receiver  in  foreclosure  proceedings,  see 
"Mortgages,"  i  7. 

Of  receiver  of  beneficial  association,  see  "Ben- 
eficial Associations." 

Of  trustee,  see  "Trusts,"  {  3. 

APPRAISAL. 

Of  loss  insured  against,  see  "Insurance,"  {  9. 

APPROPRIATION. 

Of  water  rights  in  general,  see  "Waters  and 
Water  Courses,"   f  1. 

ARBITRATION  AND  AWARD. 

f   1.    Award. 

Appeal  will  lie  from  a  judgment  of  the  dis- 
trict court,  rendered  on  an  award  of  arbitra- 
tors, to  the  superior  court,  since  such  arbitra- 
tion proceeding  is  an  action,  within  Pub.  Acts 
180.->.  c.  181.— Waterbury  Blank-Book  Mfg.  (3o. 
V.  Hurlburt  (Conn.)  108. 

In  an  action  on  an  umpire's  award,  an  affida- 
vit of  defense  held  sufficient  to  require  submis- 
sion of  the  case  to  the  jury.— BVederic  T.  Marg- 
warth  (Pa.)  881. 
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ARMY  AND  NAVY. 

See  "Militia." 

ARREST. 

Illegal  arrest,  see  "False  Imprisonment." 

ASSAULT  AND  BATTERY. 

TJability  of  carrier  for  assault  on  passenger, 
see  "Carriers,"  i  4. 

iS   1.    CivU  UablUtr. 

In  an  action  for  indecent  assaalt,  it  was  not 
error  to  fail  to  charge  with  reference  to  the 
presumption  of  innocence  of  the  defendant. — 
List  T.  Miner  (Conn.)  866. 

Where  the  complaint  in  an  action  for  assault 
alleged  that  defendant  violently  assaulted  the 
plaintiff,  and  against  her  will  debanched  and 
carnally  knew  her,  an  instruction  that  exem- 
plary damages  might  be  awarded,  if  the  jury 
found  willful  and  malicious  conduct  on  defend- 
ant's part,  was  not  erroneous. — List  y.  Miner 
(Oonn.)  853. 

Where,  in  an  action  for  indecent  assault 
against  the  plaintiSTs  assent,  which  assault  was 
denied,  without  any  question  as  to  consent  be- 
ing raised,  an  instruction  that  any  unlawful 
touching  of  another  constituted  an  assault, 
without  charging  further  on  the  element  of 
plaintifTs  consent,  was  not  erroneous. — List  t. 
Aliner  (Cofln.)  856. 

In  an  action  for  indecent  assault,  it  was  not 
urror  to  fail  to  charge  on  the  natural  presump- 
tion of  innocence  in  faror  of  the  defendant 
arising  out  of  the  criminal  character  of  the 
acts  charged.— List  t.  Miner  (Oonn.)  856. 

In  an  action  for  indecent  assault,  an  instruc- 
tion as  to  the  amount  of  proof  required  to  es- 
tablish defendant's  alleged  alibi  held  proper.— 
List  V.  Miner  (Conn.)  856. 

ASSESSMENT. 

Of  compensation  for  property  taken  for  pub- 
lic use,  see  "Eminent  Domain,"  {  2. 

Of  damages,  see  "Damages,"  g  o. 

Of  expenses  of  public  improvements,  see  "Mu- 
nicipal Corporations,"  §  7. 

Of  tax,  see  "Taxation,"  i  6. 

ASSETS. 

Murshaling,  see  "Marshaling  Assets  and  Se- 
curities.' 

ASSIGNMENT  OF   ERRORS. 

See  "Appeal  and  Error,"  (  7. 

ASSIGNMENTS. 

For  benefit  of  creditors,  see  "Assignments  for 
Benefit  of  Creditors." 

Fraud  as  to  creditors,  see  "BVaudulent  Con- 
veyances." 

Of  covenants,  see  "Covenants,"  §  1. 

Of  leases,  see  "Landlord  and  Tenant,"  t  2. 

{   1.    Aotloaa. 

Under  Kev.  St.  c.  82,  {  130,  assignee  of  a 
chose  in  action  not  negotiable  may  sue  in  his 
own  name,  but  must  file  with  his  writ  the  as- 
signment or  a  copy  thereof. — Damren  v.  Ameri- 
can Light  &  Power  Co.  (Me.)  1092. 

ASSIGNMENTS    FOR    BENEFIT    OF 
CREDITORS. 

See  "Bankruptcy,"  S  1. 

t   1.    Beanlslte*  and  Tslldltjr. 

Under  Act  March  24,  1818,  the  delivery  of  a 
deed   of   assignment   by     a    Pennsylvania   as- 


signor, recorded  In  Virginia,  but  not  within  3> 
days  in  the  county  in  which  the  assignors  r»- 
sided  in  Pennsylvania,  has  no  eflfect  on  pruj- 
erty  in  Pennsylvania,  as  against  an  executj  : 
levied  before  the  recording  in  PennsylTania.- 
Oolvin  V.  White  (Pa.)  766. 

I  2.     Ooaatnietioii  «td  operstiom  in  sa>- 
erak. 

Under  a  will  making  a  gift  to  a  nephew  a: 
the  end  of  20  years  and  after  the  death  of  t=' 
life  tenants,  he  has  an  interest  that  passes  b? 
assignment  for  benefit  of  creditors. — In  re  B'b- 
bins^  Estate  (Pa.)  233. 

I  3.     Adminlstvatloii  of  assiffned  estate. 

Assignee  for  creditors  of  one  whose  s'—l- 
bave  been  seized  on  execution  held  entitlt-l  t; 
object  that  replevin  of  such  goods  waa  void.- 
Taylor  v.  EllU  (Pa.)  946. 

I  4.     Aooonntins,    aettlemeat,    and    di*- 
cbarge  of  assignee. 

In  determining  compensation  of  assignees  fo; 
creditors,  their  skill,  the  estate  being  larpe.  is 
to  be  considered.— In  re  Coleman's  Estate  (Pl 
788;   Appeal  of  CJoleman's  Assignees,  Id. 

ASSISTANCE.  WRIT  OF. 

To  recover  possession  of  property  after  fate- 
closure  of  mortgage,  see  "Mortgages,"  8  7. 

ASSOCIATIONS. 

See  "Beneficial  Associations";   "BnOding  vd 

lioan  Associations";    "Clubs." 
Cemetery  associations,  see  "Cemeteriea." 

ASSUMPSIT.  ACTION  OF. 

See  "Account  Stated"?   "Work  and  Labor." 
For  price  of  goods,  see  "Sales,"  S  8. 

An  action  in  assumpsit  to  recover  for  wstzc 
taken  by  defendant  in  excess  of  that  specified 
in  an  indenture  field  to  lie,  if  the  water  wa>  tak- 
en by  defendant  in  excess  with  consent  of 
plaintiff  and  under  an  implied  promise  to  pt; 
— Rumford  Falls  Power  Co.  v.  Rumford  Pais 
Paper  Co.  (Me.)  87& 

Motion  for  new  trial  on  ground  that  amoiit 
of  damages  awarded  in  assumpsit  was  inade- 
quate, denied. — Rumford  Falls  Power  Co.  t 
Rumford  Falls  Paper  Co.  (Me.)  870. 

ASSUMPTION. 

Of  risk  by  employe,  see  "Master   and  Serr- 
ant,"  {  B. 

ATTACHMENT. 

See  "Execution";    "Garnishment" 

Effect  of  proceedings  in  bankruptcy, 
ruptcy,'    8  1. 
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Refusal  to  deliver  attached  goods  to  officer  u 
obstruction  of  Justice,  see  "Obstruction  "'■ 
Justice." 

{  1.     Froeeedlnss  to  rapport  or  tmlam. 

On  attachment  of  realty  because  of  tnnt 
lent  conveyance  by  defendant  more  than  f"" 
months  before  petition  in  bankruptcy,  plaio'.  ' 
held  entitled  to  a  special  judgment  against  Ui' 
property. — Stickney  &  Babcock  Coal  Oo.  t. 
Goodwin  (Me.)  1038. 

In  attachment  of  property  alleged  to  Iuit< 
been  fraudulentiy  conveyed,  the  court  canni; 
determine  as  to  the  alleged  fraudulent  codt^.t- 
ance,  but  that  must  be  determined  by  a  snbst- 
quent  action.— Stickney  &  Babcock  Coal  Co.  ». 

Goodwin  (Me.)  1039.  I     r^rxrslc 

tzed  by  VjUUv It. 
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AHORNEY  AND  CLIENT. 

Lppearance  by  attorney,  see  "Appearance." 
.ttorneys  in  fact,  see  "Principal  and  Agent" 
[iscondact  of  counsel  as  gronnd  for  new  trial, 
see  "New  Trial,"  8  2. 

1.   Tlie  offlee  of  attoraey. 

Application  for  admission  to  tlw  bar  denied 
ecause  of  disreputable  conduct  and  want  of 
ood  moral  charactar. — In  re  Harria  (N.  J. 
ap.)728. 

S.    Duties  Mid  UabUitlea  of  attoraoy 
to  ellent. 

An  attorney  must  render  his  client  an  itemis- 
d  account  of  receipts  and  disbursements  of  her 
loney.— Kelley  t.  Repetto  (S.  J.  Ch.)  429. 

AUTHORITY. 

tt  agent,  lee  "Prteripal  and  Agent,"  |  Z 
H  broker,  we  "Brokers,"  |  1. 

AWARD. 
lee  "Arbitration  and  Award,"  |  L 

BAILMENT. 

lee  "Carriers,"  t  2;    "Pledgee" 
bailment  or  sale,  aee  "Sales,"  I  1. 

BANKRUPTCY. 

lee   "Assignments  tor  Benefit   of  Orediton"; 
"Insolvency." 

I  1.    Aasiacnment,     adnUalstratioii,    Mid 
dlitrlbntloB  of  bknkmpt's  estate. 

An  attachment  of  realty  more  than  four 
nonths  before  filing  petition  in  bankruptcy 
igainst  defendant  held  not  dissolved  by  such  fli- 
ng.—Stlckney  &  Babcock  Coal  Co.  t.  Goodwin 
Me.)  1039. 

Liability  of  insurer  of  employer  against  Jadg- 
nent  for  injuries  to  employ^  htid  to  pass,  on- 
ler  the  bankrupt  act,  to  employer's  trastee.— 
doses  T.  Travellers'  Ins.  Oo.  (S.  J.  Err.  & 
Lpp.)  720. 

Where  sale  Is  made  nnder  an  attachment 
'oid  nnder  Bankr.  Act  189S,  |  67,  cL  f,  because 
lefendant  in  attachment  has  been  adjudged  a 
lankmpt,  trespass  is  the  proper  remedy.— Wal- 
ace  T.  Camp  (Pa.)  942. 

Bankr.  Act  1888,  {  67,  d.  f,  providing  that 
ttacbments  against  Insolvents  within  four 
lonths  of  filing  petition  In  bankruptcy  shall  be 
old,  held  to  apply  to  a  case  of  voinntary  bank- 
uptcy.— Wallace  t.  Gamp  (Pa.)  942. 

PInintifls  in  attachment,  and  the  constable 
inking  a  sale  thereunder,  and  purchaser  at 
ale,  have  reasonable  cause  tor  inquiry  as  to 
olvency  of  debtor,  within  Bankr.  Act  1898,  { 
7,  cl.  f,  declaring  attachments  vrithln  four 
lonths  of  adjudication  in  bankruptcy  void  as 
}  all  but  bona  fide  purchasers  without  notice 
r  reasonable  cause  for  inquiry.— Wallace  v. 
lamp  (Pa.)  942. 

Under  Bankr.  Law,  {  5h,  where  money  was 
amished  to  apply  on  a  firm  contract  by  a  part- 
er  who  afterwards  became  bankrupt,  his  tms- 
ie  has  no  right  to  such  money.— Burke  T.  Bol- 
nson  (EL.  L)  694. 

BANKS  AND  BANKING. 

ee  "Taxation,"  i  8. 

1.     Iioan,  tnut,  aad  InTestateat  eom- 
panles. 

Claimant  against  insolvent  trust  company 
eld  entitled  to  benefit  of  certain  certificates 


and  collateral  notes,  as  against  raeh  company's 
assimee.— Bank  Com'rs  v.  Security  Trust  Oo. 
(N.  H.)  118. 

Claimant  against  Insolvent  trust  company 
held  not  entitled  to  be  paid  balance  due  on 
note  from  assets  in  preference  to  unsecured 
creditors.— Bank  Oom'rs  v.  Security  Trust  Co. 
(N.  H.)  118. 

Claimant  of  Income  of  fund  held  in  trust  by 
defendant  tmst  company  under  Laws  1889, 
c.  176,  i  1,  and  deposited  in  savings  depart- 
ment, held  to  have  no  preference  over  other  de- 
positors on  the  insolvency  of  such  company. 
—Bank  Oom'rs  t.  Security  Trust  Co.  (N.  H.) 
113. 

Claimants  against  Insolvent  defendant,  who 
bought  certain  notes  given  to  such  defendant 
for  certain  land,  and  also  mortgage  on  such 
land,  held  entitled  to  have  entire  balance  due 
defendant  on  purchase  price  In  payment  of 
their  notes. — Bank  Oom'rs  t.  Security  Trust 
Oo.  (N.  H.)  113. 

Claimant  against  insolvent  trust  company, 
who  bought  notes  secured  by  a  mortgage  from 
such  company,  and  which  mortgage  the  latter 
released  without  authority,  held  not  entitled 
to  preference  to  other  creditors  to  proceeds 
from  sale  of  land  mortgaged. — Bank  Com'rs  v. 
Security  Trust  Co.  (N.  Hi)  118. 

Under  Pub.  St.  c.  162,  S8  12-25,  value  of  col- 
laterals given  by  trust  company  to  secure  pay- 
ment of  certificates  of  deposit  should  be  deduct- 
ed from  amounts  due  on  such  certificates,  in 
insolvency  proceedings. — ^Bank  Com'rs  t.  Se- 
curity Trust  Co.  (N.  H.)  113. 

BAR. 

Of  action  by  former  adjudication,  see  "Judg- 
ment," S  6. 

Of  action  by  limitation,  see  "Limitation  of  Ac- 
tions," I  8. 

BASTARDS. 

I  1.     Property. 

Where  Intestate  left  a  widow,  but  no  chil- 
dren, and  brothers  and  sisters,  and  an  illegiti- 
mate child  of  a  deceased  daughter,  such  child 
hfid  not  entitled  to  inheritance. — Voorhees  v. 
Sharp  (N.  J.  Prerog.)  722. 

BATTERY. 

See  "Assault  and  Battery." 

BENEFICIAL  ASSOCIATIONS. 

Building  or  loan  associations,  aee  "Building  and 
Loan  Associations." 

Beneficiary  of  a  l>eneficlal  association  held, 
on  the  death  of  a  member,  a  creditor  entitled 
to  attach.— Frowert  v.  Blank  (Pa.)  302. 

Oniough  receiver  for  insolvent  benefit  asso- 
ciation has  been  appointed  in  state  of  its  in- 
corporation, property  can  be  attached  in  an- 
other state  by  resident  creditors.— Frowert  v. 
Blank  (Pa.)  302^ 

Appointment  of  receiver  for  benefit  associa- 
tion does  not  defeat  attachment  in  another 
state  before  the  appointment  by  a  citizen  of 
the  state  In  which  appointment  was  made.- 
Frowert  v.  Blank  (Pa.)  802. 

Newly-discovered  evidence  of  the  violation  of 
a  by-law  of  a  beneficial  association  held  too 
trivial  to  be  ground  for  a  new  trial  in  an  ac- 
tion for  sick  benefits. — Glesvy  v.  Court  Love 
and  Truth  (K.  I.)  387. 

A  by-law  of  a  beneficial  society  that  every 
contest  with  a  member  shall  be  submitted  to 
a  committee,  and  that  such  decision  shall  be 
final,  is  invalid  and  no  defense  to  an  action  by 
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n  member  against  the  society  to  enforce  a  pc- 
<'nn!ary  obligation.— Pepin  t.  Soci6t6  St.  Jean 
Baptiste  (R.  I.)  387. 

BENEFITS. 

See  "Beneficial  Associations." 
Acceptance  of,   as  gronnd   of  ratification,   see 
"Principal  and  Agent,"  (  2. 


See  "WiUs." 


BEQUESTS. 


BICYCLES. 


Injories  to  bicyclist  at  railroad  croi^sing,  see 
'"Kailroada,"  §  2. 

Validity  of  act  relating  to  bicycle  path  commis- 
sioners as  violative  of  constitutional  provision 
requiring  county  officers  to  be  appointed,  see 
"Connties,"  {  1. 

Validity  of  act  transferring  to  commissioners 
power  to  construct  paths  as  unauthorized  dele- 
nttion  of  municipal  authority,  see  "Municipal 
Corporations,"  §  2. 

BILL  OF  DISCOVERY. 

See  "Discovery,"  I  1. 

BILL  OF  PARTICULARS. 

See  "Indictment  and  Information,"  |  1. 

BILL  OF  REVIEW. 

See  "Equity,"  {  8. 

BILLS  AND  NOTES. 

Execution  on  Sunday,  see  "Sunday." 
Extension  by  executor,  see  "Executors  and  Ad- 
ministrators,"  I  1. 
Operation  and  effect  of  usury  laws,  see  "Usury," 
8  1. 

t  1.     Requisites  and  Talldity. 

Note  given  under  a  contract  to  form  a  com- 
pany which  never  materialized  held  not  bind- 
ing between  the  makers  and  payee. — Howe  v. 
Raymond  (Conn.)  834. 

{  2.    Payment  and  dlicharse. 

Party  on  the  faith  of  whose  name  and  col- 
lateral credit  was  given  to  a  partner  in  an 
insolvent  firm  to  take  up  certain  firm  notes  on 
which  such  party  was  an  indorser  held  entitled 
to  participate  in  the  distribution  of  the  funds 
in  hands  of  firm's  receiver  to  extent  of  such 
credit.— Lawson  v.  Dunn  (N.  J.  Ch.)  1087. 

i  3.     Actions. 

Plaintiff  in  an  action  on  a  note  held  not  to 
have  been  an  innocent  purchaser. — Howe  v. 
Itaymond  (Conn.)  854. 

A  charge  that  if  no  money  was  due  by  de- 
fendant to  plaintiff's  intestate,  or  if  the  notes 
ia  suit  were  accommodation  notes  and  given 
to  raise  money  for  the  intestate's  own  use,  or 
for  use  in  a  joint  enterprise  of  himself  and 
defendant,  plaintiff  could  not  Vecover,  held 
proper  under  the  evidence, — McCarty  v.  Harris 
(Md.)  414. 

Evidence  in  an  action  on  a  note  declared  to 
be  a  specialty  held  to  support  a  judgment  for 
plaintiff.— Bush  t.  Bush  (Pa.)  7S9. 

BOARD. 

Police  commissioners,  see  "Municipal  Corpora- 
tions," §  5. 

BOARD  OF  EDUCATION. 

See  "Municipal  Corporations,"  {  5. 


BONA  FIDE  PURCHASERS. 

Of  goods,  see  "Sales,"  g  6. 
Of  land,  see  "Vendor  and  Purchaser,"  8  5. 
Of  property  fraudulentlr  conveyed,  see  '^ra  d- 
olent  Conveyances,"  |  2. 

BONDS. 

Municipal  bonds,  see  "Municipal  CorporatSons.' 

8  11- 
Of  city  officer,  see   "Municipal   Corx>oratioi:s.'' 

8  6. 
Of  sheriff,  see  "Sheriffs  and  Constables,"  |  Z 

i   1.    Performance   or  breaela   mt  eondi- 
tlon. 

Condition  of  bond  to  keep  obligee  hiirm]e^< 
from  certain  debts  hdd  not  broken  by  the  fa-' 
that  debts  have  passed  into  iudgnient. — MiLet 
T.  Pries  (N.  J.  Sup.)  674. 

BOUNDARIES. 

See  "Municipal  Corporations,"  i  1. 

BREACH. 

Of  condition,  see  "Bonds,"  g  1;     "In»nr«nfe." 

Of  contract,  see  "Contracts,"  {  4;    "Vendoc  and 

Purchaser,"  S  4. 
Of  warranty,  see  "Sales,"  t  7. 

BRIDGES. 

%  1.     EstaUlshment,     oonstraetioB,     aal 
maintenance. 

Board  of  chosen  freeholders  held  chargeatl>' 
with  duty  to  repair  bridges  only  where  tkr.r 
are  necessary  to  carry  a  public  liighway  acT'j^" 
a  stream.— Spencer  v.  Board  of  Chosen  Frtr- 
holders  of  Hudson  County  (N.  J.  'Ert.  &  App.i 
483. 

/  2.     Reenlatlon  and  nae  tor  tzmveL 

1  Gen.  St.  p.  307,  par.  9,  giving  right  of  t(- 
tion  for  failure  to  repair  bridge,  limits  liabiiitr 
of  county  to  bridges  which  it  is  reqnired  t' 
erect  under  the  law. — Spencer  v.  Etoard  of 
Chosen  Freeholders  of  Hudson  Oonnty  (N.  J. 
Err.  &  App.)  483. 

BROKERS. 

See  "Factors";   "Principal  and  AKent," 

(   1.    Employment  and  authority. 

Real-estate  brokers  employed  to  find  a  per- 
chaser  for  land  have  no  authority  to  make  u 
executory  agreement  to  sell. — Dickinson  t.  Up- 
dike (N.  J.  Err.  &  App.)  712. 

I  2.     Duties  and  IlabllltleB  to  prlneipaL 

Where,  after  real-estate  brokers  have  fonnl 
a  purchaser  and  executed  contract  to  convey, 
sudi  purchaser,  with  their  knowledge,  sold  at 
an  advance  before  deed  was  delivered,  their 
failure  to  inform  the  owner  does  not  make 
them  liable  for  the  difference  in  price. — Dick- 
inson V.  Updike  (N.  J.  Err.  &  App.)  712. 

A  court  of  equity  should  not  entertain  juriv 
diction  of  a  suit  to  recover  damases  for  is 
agent's  failure  to  perform  his  duty  to  his  prin- 
cipal.—Dicldnson  V.  Updike  (N.  J.  EUt.  &  Appi 
712. 

I  3.    Compensation  and  lien. 

A  real-estate  broker  cannot  be  deprived  o' 
his  claim  for  commission  by  an  arrangement 
between  the  owner  and  buyer. — Somers  v.  We^- 
coat  (N.  J.  Sup.)  402. 

8  4.     Actions  for  compensation. 

In  an  action  to  recover  oa  a  contract  to  pm- 
cure  a  purchaser  for  defendant's  farm,  a  Ik- 
ter  by  defendant  to  plaintitE,  offering  to  pa; 
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ilalntiff  if  he  secured  a  parchaaer,  was  prop- 
'Tly  admitted  in  evidence.— Jackson  r.  Higgins 
N.  H.)  574. 

3UIL0IN6  AND  LOAN  ASSOCIATIONS. 

Certificates  issued  by  a  building  association 
leld  to  make  the  holder  a  member  of  the  us- 
lociation,  subject  to  all  the  liabilities  imposed 
)y  statute  or  by  law. — Baker  t.  United  States 
Savings  &  Loan  Ass'n  (B.  I.)  96T. 

In  an  action  by  a  member  against  a  building 
issociation  to  recover  the  face  value  of  his 
ihares,  held,  that  the  company  could  not  make 
I  reduction  for  losses  as  long  as  the  assets 
equaled  the   amount   paid   in  on   stock,   under 

5  en.  Laws  Minn.  1891,  c.  131,  !  27.— Baker  v. 
Jiiited  States  Savings  &  Loan  Ass'n  (R.  T.) 
K>7. 

Where  the  by-laws  of  a  building  association 
•o<iHii-ed  a  notice  of  the  intended  withdrawal  ot 
1  member  for  a  certain  time,  after  the  expira- 
ion  of  such  time  the  right  of  the  member  be- 
•nnip  fixed  as  at  the  time  the  notice  was  given. 
-Tillinghast  v.  United  States  Savings  &  Loan 
4.K«n  (H.  I.)  972. 

BURIAL  GROUNDS. 

5ee  "Cemeteries." 

BY-LAWS. 

>f  municipal  corporation,  see  "Municipal  Cor- 
porations," 8  4. 

)f  mutual  benefit  insurance  associations,  see 
"Insurance,"  {  12. 

CALENDARS. 

!:k)mputation  of  time,  see   "Time." 

CANCELLATION  OF  INSTRUMENTS. 

3ee  "Quieting  Title";  "Reformation  of  Instru- 
ments." 

ttescission  of  contract,  see  "Contracts,"  g  3; 
"Sales,"  {  3;    "Vendor  and  Purchaser,"  §3. 

Etoscission  of  exchange  of  property,  see  '"Ex- 
clinnge   of  Property." 

Setting  aside  fraudulent  'conveyances,  see 
"Fraudulent  Conveyances,"  {  3. 

CARRIERS. 

I    1.    Control  and  resulatlon  of  eonuaon 
eanrlera. 

A  railroad  company  may  maintain  trespass 
tgniiiet  a  hackman  for  remaining  and  soliciting 
:rnffic  on  premises  occupied  by  them  as  a  sta- 
tion.—New  York,  N.  H.  &  H.  B.  Co.  v.  Bork 
IB.  I.)  965. 

In  trespass  by  a  railroad  company  against  a 
backmnn  for  establishing  a  stand  on  plaintiff's 
premises,  the  validity  of  an  agreement  granting 
exclusive  depot  privileges  to  a  stranger  cannot 
be  questioned  by  defendant. — New  York,  N.  H. 

6  II.  B.  Co.  T.  Bork  (R.  1.)  965. 

i  2.    Carrlaco  of  goods. 

Complaint  in  action  against  a  common  car- 
rier for  injuries  to  goods  held  not  insufficient 
because  of  failure  to  allece  particular  acts  of 
negligence. — Lang  v.  Brady  (Conn.)  199. 

Complaint  in  action  against  a  common  car- 
rier for  injury  to  goods  held  not  insuflScient  be- 
cause of  failure  to  allege  that  it  was  such 
carrier's  duty  to  safely  carry  the  goods. — Lang 
V.  Brady  (Conn.)  199. 

Whether  there  was  a  loan  to  a  shipper  or 
payment  on  account  of  insurance  of  goods  ship- 


ped held  a  question  for  the  jury.— Boos  v.  Phil- 
adelphia, W.  &  B.  R.  Co.  (Pa.)  344. 

Stipulation  that,  in  case  of  damage  through 
carrier's  negligence,  it  should  have  benefit  of 
any  insurance,  held  valid. — Boos  v.  Philadel- 
phia, W.  &  B.  R.  Oo.  (Pa.)  344. 

(  3.     Carriage  of  Uto  stoek. 

Where  a  shipper  used  a  defective  chnte  to  un- 
load steers,  whereby  one  of  them  was  injured, 
it  was  proper  to  charge  that  he  could  not  recov- 
er, if  he  knew  the  chute  was  defective  and  used 

i  it  without  notice  to  defendant  or  its  servants. 

i— <3andee  v.  New  York,  N.  H.  &  H.   B.   Co. 

I  (Conn.)  17. 

A  contract  to  carry  cattle  at  a  lower  rate,  in 
consideration  that  the  shipper  would  load  and 
unload  them  at  his  own  risk,  held  not  invalid, 
as  exonerating  the  carrier  from  the  exercise  of 
ordinary  care.— Candee  v.  New  York,  N.  H.  & 
H.  R.  Co.  (Conn.)  17. 

A  charge  that,  if  plaintiff  entered  into  a  con- 
tract to  load  and  unload  bis  cattle  at  his  own 
risk  in  consideration  of  a  lower  rate,  he  could 
not  recover  for  an  injury  sustained  by  one  of 
them  while  being  unloaded  by  plaintiff,  held 
proper.— Candee  v.  New  York,  N.  H.  &  H.  R. 
Co.  (Conn.)  17. 

t   4.    Carriage    of    passenger*— Personal 
Injones. 

Where  the  conductor  of  a  street  car  ejected 
a  person  who  was  drunk  and  disorderly  and 
had  assaulted  an  unoffending  passenger,  it  was 
negligence  to  permit  him  to  re-enter  and  re- 
main in  the  car  until  he  killed  another  unoffend- 
ing passenger.— United  Railways  &  Electric  C!o. 
of  Baltimore  v.  State  (Md.)  923. 

Where  a  street-railway  company  permitted 
a  disorderly  person  to  ride  on  its  cars,  its  lia- 
bility does  not  depend  on  its  knowledge  or  rea- 
son to  believe  that  the  particular  passenger  who 
was  killed  by  such  persou  was  in  danger. — 
United  Railways  &  Electric  Oo.  of  Baltimore 
V.  State  (Md.)  923. 

In  an  action  for  injuries  to  a  street-car  pas- 
senger, an  instruction  that  the  duty  of  the  com- 
pany in  running  the  cars  required  a  very  con- 
I  siderable  degree  of  care  was  proper. — Shay  v. 
Camden  &  S.  By.  Co.  (N.  J.  Err.  &  App.)  547. 

In  an  action  for  injuries  to  a  street-car  pas- 
senger caused  by  a  collision  with  a  wagon, 
proof  of  the  accident  raised  a  presumption  of 
negligence. — Shay  ▼.  (yamden  &  S.  Ry.  Co.  (N. 
J.  Err.  &  App.)  547. 

Where  plaintiff  was  assaulted  by  a  stranger 
while  a  passenger  on  defendant's  steamboat, 
held  error  to  submit  to  the  jury  the  question 
whether  defendant  should  have  a  special  officer 
on  the  boat  to  protect  passengers. — Partridge 
V.  Woodland  Steamboat  Co.  (N.  J.  Err.  &  App.) 
726. 

Oarriers  of  passengers  mnst  exercise  care  in 
guarding  them  against  assaults.— Partridge  v. 
Woodland  Steamboat  Co.  (N.  J.  Err.  &  App.) 
726. 

Instruction  in  action  for  injuries  to  plaintiff 
by  being  jolted  off  the  platform  of  a  street 
car  hrld  not  erroneous.— Foster  v.  Union  Trac- 
tion Co.  (Pa.)  270. 

Accident  to  person  on  street  car  held  caused 
by  negligence  of  motorman.— Buehler  v.  Union 
Traction  Co.  (Pa.)  788. 

The  refusal  of  an  instruction,  in  an  elevator 
accident  case,  that  the  attempt  of  the  operator 
to  pull  plaintiff  Into  the  car  was  not  negligence, 
held  not  error. — Blackwell  v.  O'Gorman  CJo.  (R. 
L)  28. 

It  is  not  error,  in  an  elevator  accident  case, 
to  refuse  to  instruct  that  the  testimony  does  not 
show  the  elevator  to  have  been  defective,  since 
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such  instruction  is  on  tlie  facts.— Blackwell  v. 
O'Gorman  Co.  (R.  I.)  2a 

Starting  an  elevator  while  the  door  remains 
open  and  while  a  passenger  is  catering  the  car 
is  negligence. — ^Blackwell  ▼.  O'Gorman  Co.  (R. 
I.)  28. 

The  negligent  failure  of  an  elevator  operator 
to  stop  his  car,  which  resulted  in  additional 
injuries  to  a  passenger,  injured  by  the  negli- 
gent starting  of  the  car  while  the  passenger 
was  entering,  held  not  excused  on  the  ground 
of  the  imminence  of  the  danger. — Blackwell  v. 
O'Gorman  Co.  (R.  I.)  28. 

I  6.    ^—  Contrlbatory      nesUg;«iiee      of 
person  Injured. 

Evidence  held  to  show  that  plaintiff,  attempt- 
ing to  board  moving  street  car,  assumed  the 
risk.— Schmidt  v.  North  Jersey  St.  By.  Co. 
(N.  J.  Sup.)  438. 

In  an  action  for  injuries  to  passenger  at- 
tempting to  board  moving  street  car,  held,  that 
verdict  for  defendant  should  have  been  direct- 
ed.—Schmidt  V.  North  Jersey  St  Ry.  Co.  (N. 
3.  Sup.)  438. 

A  passenger,  injured  while  attempting  to 
alight  from  a  street  car,  held  not  guilty  of 
contributory  negligence. — Sweeney  v.  Union 
Traction  Co.  (Pa.)  66. 

Entering  an  elevator  which  is  apparently  at 
rest  and  with  the  door  open,  and  which  the  pas- 
senger has  no  reason  to  suppose  can  be  started 
until  the  door  is  closed,  is  not  negligence, 
though  the  elevator  is  moving,  which  could 
have  been  determined  by  a  momentary  observa- 
tion of  the  car  and  machinery. — Blackwell  ▼. 
O'Gorman  Co.  (R.  I.)  28. 

Whether  a  passenger,  attempting  to  get  on  an 
elevator  when  it  is  moving,  but  before  it  is  in 
such  rapid  motion  as  to  make  the  attempt  to 
enter  it  gross  negligence,  is  guilty  of  negligence, 
is  a  qnestion  for  the  jury.— Blackwell  v.  O'Gor- 
man Co.  (R.  I.)  28. 

i  6.    —  Ejection  of  paaaengera  and  ia- 
trnderi. 

Evidence  held  to  show  that  the  ejection  of 
plaintiff  from  defendant's  car  was  wrongful. — 
Hayter  v.  Brunswick  Traction  Co.  (N.  J.  Sup.) 
714. 

CASE  CERTIFIED  OR  RESERVED. 

For  determination  of  questions  of  law,  see  "Ap- 
peal and  Error,"  S  4. 


CATTLE. 


See  "Animals." 


CAUSE  OF  ACTION. 

See  ''Action.'* 

CEMETERIES. 

Under  Gen.  St  p.  355,  regulating  the  incor- 
poration of  rural  cemetery  associations,  the 
map  required  by  the  sixth  section  sufficiently 
complies  with  the  statute  if  by  it  the  municipal 
authorities  can  determine  the  location  and  size 
of  the  property.— Burdette  v.  Borough  of  Fair, 
view  (N.  J,  Sup.)  1029. 

By  granting  consent  to  the  location  of  a  rural 
cemetery,  the  municipal  authorities  necessarily 
approve  that  location  within  the  meaning  of 
the  statutes. — Burdette  v.  Borough  of  Fair- 
view  (N.  J.  Sup.)  1029. 

In  order  to  obtain  municipal  consent  and  ap- 
proval to  the  appropriation  of  lands  for  rural 
cemetery,  it  is  not  necessary  that  the  appli- 
cants should  be  the  owners  or  occupiers  of  such 


lands. — Burdette  v.  Borough  of   Fairview  >X 
J.  Sup.)  1029. 

CERTIORARI. 

To  review  discharge  of  member  of  miHHa  c>-t;. 
pany,   see  "Militia." 

I    1.    Nattare  and  sronndB. 

Certiorari  lies,  under  Act  March  28,  1898.  t 
review  judicial  proceedings  of  inferior  conrU  -t 
violation  of  city  ordinance. — Stokes  r.  Schlaci-- 
(N.  J.  Err.  &  App.)  656. 

i  2.    Prooeedlngs  and  detennlastion. 

Where  conclusions  of  judge  are  fonnded  oa 
illegal  evidence,  the  conrt  on  certiorari  is  ty 
bo\md  thereby.— Somers  v.  Wescoat  (X.  J.  Sb;  • 

462. 

The  court  will  not,  on  certiorari,  review  fii<!- 
ings  of  district  court. — Somers  t.  Wescoat  (> 
J.  Sup.)  462. 

CHALLENGE 

Ta  Juror,  see  "Jury,"  |  2. 

CHANCERY. 

See  "Equity." 

CHANGE  OF  POSSESSION. 

Necessity  as  against  creditors  of  grantor.  ir> 
"Fraudulent  Conveyances,"  {  1. 

CHARACTER. 

Of  witness,  see  "Witnesses,"  |  4. 

CHARGE. 

Of  legacies  on  property  by  will,  see  "•Wit^." 

i  14. 

To  jury  In  civil  actions,  see  "Trial,"  {  4. 
To  jury,  in  criminal  prosecutions,   see  "Crn 
inal  Law,"  {  6. 

CHARITIES. 

I  1.     Creation,  ezlstenoe,  and  validity. 

A  devise  to  an  incorporated  religious  sodr.; 
authorized  by  Code,  art  23,  §  20G.  to  acqnirr 
property  by  devise,  and  empowered  by  char.T 
to  carry  on  religious,  educational,  and  benerci 
lent  operations,  in  trust  for  an  uaincorponUTJ 
school  forming  an  integral  part  of  the  Bociecr 
is  valid.— Erhardt  v.  Baltimore  Monthly  Meet 
ing  of  Friends  (Md.)  561. 

Under  Const  Bill  of  Rights,  art  3S.  a  der:!< 
to  an  incorporated  religious  society,  in  tm$t 
for  an  unincorporated  school  forming  an  inti- 
gral  part  of  such  society,  requires  the  prior  or 
subsequent  consent  of  the  legislature. — Erhardt 
V.  Baltimore  Monthly  Meeting  of  Friends  (MJ ' 
561. 

A  devise  in  trust  for  the  benefit  of  an  uncfr- 
tain  and  indefinite  beneficiary  is  as  Invalid  as  if 
the  devise  had  been  directly  to  the  beneficiarj. 
— Erhardt  v.  Baltimore  Monthly  Meetine  jf 
Friends  (Md.)  561. 

A  trust  held  not  invalid  for  indefiniteness  id 
the  expression  of  the  objects  of  the  testator's 
bounty.- Haynes  v.  (3arr  (N.  H.)  638. 

A  tmst  for  charitable  uses  hdd  not  tnvaii-. 
because  the  trustees  were  given  power  to  di- 
vote  the  income  to  educational  purposes.- 
Hayncs  t.  Carr  (N.  H.)  63a 

Pub.  St.  c.  147,  S  a  limiting  the  power  of 
certain  corporations  to  hold  money.  Am  not  to 
constitute  a  limitation  on  the  power  of  trustee:! 
of  a  devise  to  charitable  uses  to  hold  mosey.— 
Haynes  v.  Carr  (N.  H.)  638.  qqqIp 
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CourtB  of  eqaity  Mi  to  hare  original  and 
iherent  jnrisdlction  over  charities,  independent 
f  St.  43  EUiz.  c.  4,  respecting  charitable  uses. 
-Haynes  t.  Carr  (N.  H.)  638, 

Trust  hM  not  invalid  on  the  ground  that  the 
Btate  devised  was  too  indefinite. — Havnes  ▼. 
!arr  (N.  H.)  638. 

The  contention  that  a  trust  for  charitable 
srs  was  invalid  because  no  specific  beneficia- 
ies  were  named  in  the  will  held  not  sustaina- 
le.— Haynes  v.  Oarr  (N.  H.)  63& 

Bequest  In  trust  to  be  used  in  assisting  young 
i«n  in  obtaining  education  for  ministry  held 
ot  void  for  nncertainty.— Young  v.  St.  Mark's 
.utheran  Church  (Pa.)  887. 

I  2.    Constraotlon,  adaalnlBtratlaa,  and 
eatoreemeBt. 

Where  testator  bequeathed  money  to  trustees 
3  t^stablish  a  home  for  poor  orphans,  on  peti- 
ion  of  persons  showing  an  incorporation  for 
ucb  purpose*  held,  that  the  trust  fund  would 
e  given  to  such  corporation. — In  re  Stevens' 
Estate  (Pa.)  085;  Appeal  of  Lancaster  Trust 
!o..  Id. 

CHARTER. 

lee  "Clubs";    "Corporations,"  i  L 

CHATTEL  MORTGAGES. 

*e  "Pledges." 

1.    Payment  me  perfonaanee  of  eondl- 
tlon,  release,  and  satisfaetloa. 

There  is  no  statute  requiring  chattel  mort- 
agee,  after  payment,  to  surrender  the  mort- 
age or  cancel  it.— lioggie  v.  Chandler  (Me.) 
059. 

That  chattel  mortgagee  after  payment  re- 
nins the  mortgage,  held  aot  ground  for  a  decree 
equiring  its  cancellation  or  surrender.— Loggie 
.  Chandler  (Me.)  1(X>&. 

2.     Foreelosnre. 

Foreclosure  and  redemption  of  chattel  mort- 
ages  must  be  governed  by  the  procedure  laid 
own  in  the  statutes.— Loggie  t.  Chandler  (Me.) 
059. 


lee  "Fraud.* 


CHEAT. 
CHILD. 


lee  "Bastards";    "Guardian  and  Ward." 

CHOSE  IN  ACTION. 

isaignment,  see  "Asslgnmentik" 

CHURCH. 

lee  "Rellgloiu  Societies." 

CITATION. 

Ie«  "Process.** 

CITIES. 

lee  "Municipal  Corporations.* 

CITIZENS. 

Squal  protection  of  laws,  see  "Constitutional 
Law,''  t  4- 

CIVIL  SERVICL 

ice  "Municipal  Oirporations,"  {  B, 


CLAIM  AND  DELIVERY. 

See  "Replevin." 

CLAIMS. 

Against  estate  of  decedent,  see  "Executors  and 

Administrators,"  i  3. 
Against  estate  ot  insolvent,  see  "Insolvency," 

Against  property  In  bands  of  receiver,  see  "Re- 
ceivers,^' 8  3. 
Against   United  States,   see   "United   States," 

CLOUD  ON  TITLE. 

See  "Quieting  Titie." 

CLUBS. 

(3iarter  of  club  for  social  enjojrment,  under 
Act  April  29,  1874,  cannot  be.  refused  ou  the 
ffronnd  that  it  is  not  necessary,  or  that  the  ti- 
tie is  in  a  foreign  language. — In  re  Deutscb 
Amerikanischer  Vtdksfest-Vercin  (Pa.)  949. 

COLLATERAL  AGREEMENT. 

Parol  evidence,  see  "Evidence,"  f  6. 

COLLATERAL  SECURITY. 

See  "Pledges." 

COLLATERAL  UNDERTAKING. 

See  "Frauds,  Statute  of,"  {  1;    "Guaranty." 

COLLECTION. 

Of  estate  of  decedent,  see  "Executors  and  Ad- 
ministrators," S  1. 

COLLISION. 

i   X.    Harrow   ohaaaels,   harbors,   riTors, 
aad  eaaals. 

Where  defendant's  servants  on  ferryboat  saw 
danger  of  deceased  in  rowboat,  though  he  was 
negligent,  they  were  bound  to  use  due  care  to 
prevent  collision.-^I!onley  v.  Maine  (%nt.  R.  Co. 
(Me.)  608. 

Negligence  of  persons  in  charge  of  ferryboat 
Md  cause  of  injury  to  man  in  rowboat. — Donley 
T.  Maine  Cent.  R.  Co.  (Me.)  668. 

COLOR  OF  TITLE. 

To   sustain   adverse   possession,   see   "Adverse 
PosMMion." 

COMMERCE. 

Carriage  of  goods  and  passengers,   see   "Car- 
riers?' 

i  1.     Meaas  aad  aietliods  of  resalatioa. 

Act  prohibiting  the  sale  of  oleomargarine 
put  up  in  imitation  of  butter  held  not  in  viola- 
tion of  interstate  commerce  clause. — State  v. 
Rogers  (Me.)  564. 

COMMISSIONERS. 

To  make  assessments  for  jpubllc  improvements, 
see  "Municipal  Corporations,"  |  7. 

COMMISSION  MERCHANTS. 

See   "Factors."  Digtzed  byGoOglc 
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COMMISSIONS. 

Of  agent,  see  "Principal  and  Agent,"  I  1. 
Of  broker,  see  "Brolters,"  S3. 
Of  Pity  tax  collector,  see  ^'Municipal  Corpora- 
tions," 8  11. 
■Of  trustee,  see  "Trusts,"  |  6.  - 

COMMON  CARRIERS. 

See  "Carriers." 

COMMON  COUNTS. 

In  action  for  price  of  goods,  see  "Sales,"  |  6. 

COMPENSATION. 

For  property  taken  for  public  nse,  see  "Emi- 
nent Domain."  §  1%. 

Of  agent,  see  ''Principal  and  Agent,"  {  1. 

Of  assignee  for  creditors,  see  "Assignnients  for 
Benefit  of  Creditors,"  i  4. 

Of  broker,   see   "Brokers "   {  8. 

Of  insurance  agent,  see  "Insurance,"  |  2, 

Of  officer,  see  ^'Officers,"  i  2. 

Of  trustee,  see  "Trusts,"  §  6. 

Of  witness,   see   "Witnesses,"  J  1. 

COMPETENCY. 

Of  Juror,  8e«  "Jury,"  <  2. 

Of  witnesses  in  general,  see  "Witnesses,"  |  2. 

COMPLAINT. 

In  criminal  prosecntion,  see  "Criminal  Law," 
f  8;    "Indictment  and  Information." 

COMPROMISE  AND  SETTLEMENT. 

See  "Accord  and  Satisfaction";  "Payment"; 
"Release." 

An  injnrT  to  a  building  occasioned  by  a  de- 
fective wall,  for  which  suit  was  brought  in 
1891,  held  not  embraced  in  a  settlement  in  1882 
for  damages  done  by  the  excavation  at  the  time 
of  the  erection  of  the  wall. — Rector,  etc.,  of 
Chnndi  of  Holy  Communion  t.  Paterson  Exten- 
sion R.  Co.  (N.  J.  Err.  &  App.)  1030. 

COMPUTATION. 

Of  period  of  limitation,  see  "Limitation  of  Ac- 
tions," i  2. 
Of  time,  see  "Time." 

CONDEMNATION. 

Taking  property  for  public  nse,  see  "Eminent 
Domain." 

CONDITIONAL  SALES. 

See  "Sales,"  {  8. 

CONDITIONS. 

Conditional  delivery  of  deed,  see  "Escrows." 

In  bonds,  see  "Bonds,"  8  1. 

In  deeds,  see  "Deeds,"  8  2. 

In  insurance  policies,  see  "Insurance,"  I  4. 

In  wills,  see  "Wills,"  8  H. 

Precedent  to  right  to  rescind  sale,  see  "Sales," 

CONFESSION. 

Of  judgment,  see  "Judgment,"  8  1. 

CONFIDENTIAL  RELATIONS. 

Of  parties  to  contract  or  conveyance,  tee 
"Pi-audnlent  Conveyances,"    8   1. 


CONFLICT  OF  LAWS. 

What  law  governs  contracta  of  married 
see  "Husband  and  Wife,"  |  8. 


CONSIDERATION. 


Of 


f  bin  of   exchange  or  promissory   note,  aer 

"Bills  and  Notee^^  i  1. 
Of  contract,  see   "Contracts." 
Of  contract  for  sale  of  land,  see  "Vendor  ac: 

Purchaser,"  8  1. 
Of    fraudulent    conveyance,    see     "Vra.-adaies: 

Conveyances,"  8  1. 
Of  guaranty,  see  "Guaranty,"   I  1. 
Of  mortgage,  see  "Mortgages,"  8  1. 

CONSIGNMENT. 

See  "Factors." 

CONSPIRACY. 

Declarations   by   conspirators,   see   "Evidenfe.' 
8  2. 

CONSTABLES. 

See  "Municipal  Corporationa,"   f  5:  "Sberlfi 
and  Constables." 

CONSTITUTIONAL  LAW. 

Effect  of  partial  invalidity  of  statute,  see  "Stat- 
utes," 8  6. 

ProvtsUma  relaUng  to  parUcular  siibjeett. 

See   "Food";     "Jury,"   8  1;     "TaxaUon."  i  1 

Constitutional  limitation  of  municipal  indebted- 
ness, see  "Municipal  Corporations,"  |  11. 

County  officers,  see   "Counties,"    $   1. 

Enactment  and  validity  of  statntes,  see  "Sti:- 
utes,"  8  1. 

Special  or  local  laws,  see  "Statutes,"  8  2. 

Subjects  and  titles  of  statutes,  see  "Statv^i- 
8  3. 

8  1.  CoBstmetloa,  aperatloa,  and  ea- 
foroement  of  oonatt'tBtfoaal  pro- 
▼Isloiis. 

An  act,  to  be  unconstitutional,  mnst  be  prv 
hibited  by  the  constitution  in  terms  or  by  l€-- 
essary  implication.  —  Commonwealth  t.  M'.i: 
(Pa.)  351. 

8  S.  Dlstrlbntloa  of  eoTexBnemtal  pow. 
era  and  f  nmotioas. 

Act  March  21,  1901,  authorizing  the  s<'T 
emor  to  appoint  a  commission  to  district  nrl- 
in  cities,  held  an  unlawful  delegation  of  \ei.- 
lative  power. — Gilhooly  v.  City  of  ElizabcL 
(N.  J.  Sup.)  llOti;  Hopper  v.  City  of  Fateraii. 
Id. 

8  3.    Vested  riehta. 

Act  March  7,  1901,  relating  to  goTemment  i! 
cities  of  the  second  class,  held  not  unconstitu- 
tional because  abolishing  office  of  mayor  dariir 
his  term. — Commonwealth  v.  Moir  (Pa.)  351. 

8  4.     Egnal  proteotloii  of  la'va. 

Rev.  St.  c.  67,  8  31,  relating  to  embezztemeii: 

of  ward's  funds  by  guardian,  held  not  in  vinU- 
tion  of  the  fourteenth  amendment  to  the  fo<;- 
eral  constitution,  as  imposing  a  special  pui- 
ishment  for  guardians  embezzling  propertT.- 
State  V.  Whitehonse  Q^e.)  809. 

8  5.     Doe  process  of  law. 

Though  supreme  court  of  United  States  hoU< 
that,  if  jury  have  a  reasonable  donbt  of  ph>- 
oner's  sanity,  they  must  acquit,  one  who  is 
executed  under  judgment  of  state  ixmrt.  *h-r. 
he  is  required  to  establish  his  insanity  )..- 
preponderance  of  the  evidence,  is  not  deprivrt 
of  life  without  due  process  of  law.— (Xtmmic- 
wealth  ▼.  Bamer  (Pa.)  Wk  ^ r\r^n\r> 
Digitized  by  VjOOv  It. 
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Act  May  23, 1889,  aitthorizing  the  aisessment 
or  cost  of  street  paviug  on  abutting  property  by 
Tront-foot  rule,  held  not  a  taking  of  proper^ 
Tvithont  due  process  of  law  In  the  case  of  orig- 
inal paviaz.--City  of  Harrisburg  t.  McPherran 
<I»a.)  9887 

The  (Tranting  of  a  new  trial  for  insufficiency 
of  evidence,  without  requiring  the  trial  judge 
to  first  pass  on  that  question  or  to  sit  with  the 
ponrt  considering  the  same,  does  not  deprive 
poi-sons  of  property  without  due  process  of  law. 
— Onnn  t.  Union  B.  Oo.  (R.  I.)  9©9. 

CONSTRUCTIVE  TRUSTS. 

S^e   "Trusts,"  {  1. 

CONTEST. 

Of   election,   see   "Elections,"  {  2. 

CONTINGENT  REMAINDERS. 

Creation,  gee  "Wills,"  S  10. 

CONTRACTS. 

ARreements  within  statute  of  frauds,  see 
"Frauds,  Statute  of." 

Assignment,  see  "Assignments." 

Damages  for  breach,  see  "Damages,"  }  3. 

Liquidated  damages  or  penalties,  see  "Dam- 
ages," S  2. 

Novation,   see  "Novation." 

Pnrol  or  extrinsic  evidence,  see  "Evidence," 
8  5. 

Reformation,  see  "Reformation  of  Instruments." 

Specific  performance,  see  "Specific  Perform- 
ance." 

Sabrogntion  to  rights  or  remedies  of  creditors, 
see  "Subrogation." 

Contraets  of  particular  classes  i^f  parties. 

See  "Carriers,"  S5  2.  3:    "Master  and  Servant"; 

"Municipal  Corporations,"  H  6,  7. 
Guardians,  see  "Guardian  and  Wardj"  $  2. 
Married  women,  see  "Husband  and  Wife,"  f  8. 

Contracts  relating  to  particular  svtijects. 
See  "Waters  and  Water  Courses,"  i  2. 
Making  beguest  or  devise,  see  "Wills,"  {  2. 
Mnniriipal   improvements,   see   "Municipal  Cor- 
porations," 8  7. 

Particular  classes  of  express  contracts. 

Sec  "Bills  and  Notes";   "Bonds";   "Covenants"; 
"Exchange  of  Property";    "Guaranty";    "In- 
demnity";       "Insurance";        "Partnership"; 
"Sales.'' 
Agency,  see  "Principal  and  Agent. " 
Employment,  see  "Master  and  Servant." 
Leases,    see    "Landlord    and    Tenant." 
Limitation  of  liability  of  carrier,  see  "Carriers," 

§S  2,  3. 
Mutual   benefit  insurance,   sec   "Insurance,"  t 

12. 
Sale  of  timber,   see    "Logs   and   Logging." 
Sales  of  realty,  see  "Vendor  and  Purchaser." 
Stipulations  in  actions,  see  "Stipulations." 
Subscriptions  to  corporate  stock,  see  "Corpora- 
tions," S  2. 

Particular  classes  of  implied  contracts. 

See  "Account  Stated";  "Assumpsit,  Action  of"; 
"Contribution";    "W^ork  and  Labor." 

Particular  modes  of  discharging  contracts. 

See  "Accord  and  Satisfaction";    "Compromise 

and  Settlement";    "Payment";    "Release." 

I   1.     Requisites  and  Talldltjr. 

In  order  to  constitute  a  valuable  considera- 
tion for  a  promise,  neither  the  benefit  to  the 


promisor  nor  the  detriment  to  the  promisee- 
need  be  actual. — Bigelow  v.  Bigelow  (Me.)  49. 

That  plaintiff  had  conveyed  to  defendant  the- 
right  to  take  a  defined  quantity  of  water  held 
not  to  prevent  the  parties  from  making  a  new 
contract  as  to  other  water,  the  use  of  which 
had  not  been  conveyed. — Rumford  Falls  Power 
Oo.  ▼.  Rumford  Falls  Paper  Oo.  (Me.)  876. 

Where  both  parties  to  a  contract,  although- 
they  have  agreed  on  its  terms,  mean  it  to  be 
reduced  to  writing  and  signed  before  comple- 
tion, neither  party  will  be  bound  until  that  is 
done. — Donnelly  v.  Currie  Hardware  Oo.  (N.  J. 
Sup.)  428. 

Waiver  of  commission  by  a  salesman  on  con- 
tracts taken  by  him  Md  not  void  for  want  of  a 
consideration.— Flack  v.  Condict  (N.  J.  Sup.> 
60S. 

Evidence  held  sufficient  to  establish  contract 
for  sale  of  land.— Haines  v.  Dearborn  (Pa.V 
819. 

I  2.    Gonativction  and  operation. 

Contract  construed,  and  held,  that  time  of  per- 
formance was  an  essential  element  thci-eof.— 
New  Bedford  Copper  Co.  v.  Southard  (Me.)- 
1062. 

Contract  to  furnish  certain  goods,  to  be  de- 
livered "about  last  day  of  May  or  .Tune,"  for  a 
ship  to  be  due  "about  April,"  construed,  and 
held,  that  plaintiff  was  required  to  furnish  the 
metal  by  the  last  day  of  June,  unless  the  ship 
should  be  delayed  on  her  voyage. — New  Bed- 
ford Copper  Co.  v.  Southard  (Me.)  1062. 

Where  defendant  contracted  to  support  a 
person,  in  consideration  of  property  turned  over 
to  him,  until  her  death,  the  price  to  be  a  cer- 
tain amount  per  week,  he  was  only  bound  to 
support  such  person  at  such  rate  until  exhaus- 
tion of  the  property.- Lrighton  v.  Wilson  (N. 
H.)  575. 

Building  contract  construed,  and  held,  that 
without  written  notice  to  owner,  as  provided 
in  contract,  the  contractor  could  not  be  allowed 
additional  time  to  complete  the  building.— 
Feeney  v.  Bardsley  (N.  J.  Err.  &  App.)  443. 

Evidence  held  to  show  that  a  sum  agreed  to 
be  loaned  to  defendant  was  to  be  secured  by 
mortgage.— Bemheimer  v.  Verdon  (N.  J.  BJrr. 
&  App.)  732. 

Facts  held  to  show  that  an  order  for  a  week's 
supply  of  groceries  was  not  intended  to  be  lim- 
ited to  one  week  only,  but  to  continue  fj-om 
week  to  week.— Gallagher  v.  McBride  (N.  J. 
Sup.)  582. 

Under  a  building  contract,  the  engineer  held 
to  have  no  ijower  to  determine  a  claim  for  dam- 
ages resnlting  from  the  contractor's  delay.— 
ChandW   v.   Borough   of   Cambridge   Springs 

t  3.     Resolsslon  and  abamdoiuneiit. 

Contract  to  deliver  certain  metal  construed, 
and  held,  that  it  was  not  called  foe  within  the 
time  provided  by  the  contract,  and  that  plaintiff 
was  thereby  absolved  from  liability  under  the 
contract. — New  Bedford  Oopper  Co.  v.  Soutbnnl 
(Me.)  1062. 

A  party  to  a  contract  held  not  entitled  to  re- 
scind it  for  fraud  and  retain  a  benefit  from  its 
partial  execution  by  his  eo-contrartor. — ItusspU 
V.  Russell  (N.  J.  Err.  &  App.)  lOSl. 

Bill  to  rescind  contract  for  purchase  of 
"nerve-food"  business,  filed  four  years  after 
its  execution,  held  too  late. — Nerve-Food  Co.  v. 
Robertson  (Pa.)  234. 

t  4.     Perf  ormanoe  or  breaeh. 

Building  contractor  cannot  recover  on  a 
quantum  meruit  unless  he  substantially  com- 
plies with  contract.— Feeney  t.  Bardsley  (N. 
J.  Err.  &  App.)  44a  ^  . 
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Where  buildintr  contractor  substantially  com- 
plies with  contract,  he  may  recover  the  price, 
less  a  fair  allowance  for  defects.— Feeney  v. 
Bardsley  (N.  J.  Err.  &  App.)  443. 

Where  there  is  not  a  substantial  compliance 
with  building  contract,  its  reasonable  worth 
may  be  recorered,  if  the  owner  ha«  accepted 
it.— Feeney  ▼.  Bardsley  (N.  J.  Brr.  &  App.) 
443. 

Where  a  deed  is  executed  subject  to  condition 
that  grantee  will  give  a  certain  person  a  home 
for  life,  and  such  persoD  leaves  the  premises, 
he  cannot  recover  for  his  support  if  he  was 
properly  treated  and  given  a  proper  home. — Ad- 
ams T.  Oook  (Pa.)  954. 

§  5.     Aotlons  for  hretkeih. 

Question  of  the  person  with  whom  contract 
was  made  lield  one  for  the  jury,  when  dis- 
puted.—Diament  T.  CoUoty  (N.  J.  Err.  &  App.) 
443,  808. 

Breach  of  contract  gives  right  of  action, 
without  proof  of  substantial  loss. — Tnruick  v. 
Manhattan  Optical  Co.  (N.  J.  Sup.)  681. 

Where  a  count  sets  forth  several  covenants, 
proper  assignment  of  breach  of  one  Is  sufficient 
to  support  the  count. — Jnruick  t.  Manhattan 
Optical  Oo.  (N.  J.  Sup.)  681. 

CONTRADICTION. 

Of  record,  see  "Appeal  and  Error,"  {  6. 

CONTRIBUTION. 

Where  judgment  creditors  purchase  land  of 
debtor  at  sheriff's  sale,  and  the  judgment  of 
one  pays  more  than  half  the  purchase  price, 
his  right  of  action  for  contribution  accrues 
on  delivery  of  the  sheriff's  deed,  and  limita- 
tions run  from  that  time.— McCormick  v.  Sener 
(Pa.)  311. 

Where  an  administrator  pays  and  has  assign- 
ed to  him  a  mortgage  owing  by  him  and  others 
to  the  estate,  he  may  recover  from  such  others 
their  share,  with  attorney's  fees. — Morrison  t. 
Warner  (Pa.>  083. 

CONTRIBUTORY  NEGLIGENCL 

See  "Negligence,"  f  8. 

CONVERSION. 

Sale  by  testator  of  limestone  in  place,  to  be 
paid  for  by  royalties  as  removed,  held  a  conver- 
sion into  personalty,  so  that  royalties  accruing 
after  his  death  are  payable  to  his  executor. — 
In  re  Gardner's  Estate  (Pa.)  346;  Appeal  of 
Gardner,  Id.;  Appeal  of  Brotherline,  Id.;  Ap- 
peal of  Stone,  Id. 

CONVEYANCES. 

In  fraud  of  creditors,  see  "Fraudulent  Convey- 
ances." 

In  trust,  see  "Trusts,"  {  1. 

Mortgaged  property,  see  "Mortgages,"  f  4. 

Particular  classes  of  conveyances,  see  "Assign- 
ments"; "Assignments  for  Benefit  of  Credit- 
ors"; "Chattel  Mortgages";  "Deeds"; 
"Mortgages." 

To  husband  and  wife,  see  "Husband  and  Wife," 

Water  rights,  see  "Waters  and  Water  Courses," 

CORPORATIONS. 

Injunctions  affecting,  see  "Injunction,"  {  2. 
Taxation  of  corporations  and  corporate  proper- 
ty, see  "Taxation,"  {  8. 


Partlcular  cUuset  oj  corporaOtm*- 

See   "Beneficial   Associations";     "Building    a- 

Loan    Associations":      "Clubs";      "MnnJ.  i 

Corporations";   "Religious  Societiee";    "St.--: 

Railroads,"  {  1. 
Electric  light  companies,   see   "EaectrWty." 
Insurance  companies,   see  "Insurance."   {  1 
Telegraph  and  telephone  companies,  see  "T-.- 

graphs  and  Telephones,"  §  1. 
Trust    companies,    see    "Banks    and    Banking' 

I   1. 
Turnpike  and  toll  road  companies,  see   "Tan 

pikes  and  Toll  Roads,"  I  1. 
Water    companies,    see    "Waters    and    W«>- 

Courses,"  %  4. 

t  1.     Inoornoratlon  and  ovKatnlaa'tloB. 

Under  Act  April  29.  1874.  |  2  (P.  L.  73  >.  i: 
was  error  to  refuse  the  application  for  a  ctar 
ter  to  an  intended  corporation,  organi»-i  f 
promote  the  welfare  and  Interest  of  persons  fi. 
jTseed  in  a  trade  or  h<i«inei>s  of  a  narti-n  • 
class  as  a  means  of  livelihood. — In  re  Roofing  & 
Sheet-Metal  Contractors'  Ass'n  (Fa.)  S^M. 

I  2.     Capital,  stook,  and  dlvldeBda. 

Preferred  stock,  issued  in  pursuance  of  i 
railroad  reorganization  agreement,  Ae/d  nr.t  •  l 
titled  to  participate  in  the  surplus  net  es: 
inga  after  the  distribution  of  the  4  per  «.■•-• 
dividend  to  which  it  was  entitled  on  preffrr  ■ 
claims.— Scott  v.  Baltimore  &  O.  R.  Co.  (Mrf 
327;   James  v.  Same,  Id. 

As  against  the  formal  sobscribers  to  the  c  : 
ital  stock  of  a  corporation,  an  actual  tat^':i.' 
and  payment  for  a  given  number  of  share?  b; 
a  party  is  equivalent  to  a  subscription  for  ti'  - 
shares  by  that  party. — Anderson  v.  Scott  (N 
H.)  668. 

It  is  not  necessary  that  contracts  of  Bnbi«<T:-' 
tions  for  stock  in  a  prospective  corporatii  " 
shall  all  be  on  one  book  and  in  the  same  fonr 
—Anderson  v.  Scott  (N.  H.)  568. 

I  3.     MemlieTa  and  stookliolden. 

Evidence  tuM  not  sufficient  to  authorize  is 
injunction  to  restrain  a  corporation's  propo^ 
purchase  of  the  stock  of  other  corporation?.— 
Geer  t.  Amalgamated  Copper  Co.  (N.  J.  Q>' 
159. 

\  4.     Officers  and  agents. 

That  the  creditors  of  a  corporation  knev  of 
an  unlawful  increase  of  debts  Aeld  not  to  pr^ 
dude  them  from  enforcing  directors'  persons 
liability,  imposed  by  Pub.  St.  e.  ISO.  {  &- 
Swan  V.  Bnmham  (N.  H.)  93. 

Creditor  of  a  corporation  JkeW  entitled  to  sir 
directors  to  enforce  their  personal  statutorr 
liability,  imposed  bv  Pub.  St.  c.  150,  H  4.  ^ 
independent  of  their  rights  of  action  airaiBf- 
the  corporation.— Swan  v.  Bamham  (N.  H.)  % 

A  new  cause  of  action  keld  not  to  arise  ir 
favor  of  existing  creditors  of  a  corporation.  a> 
against  directors,  under  Pub.  St,  c.  150,  H  ■• 
5,  at  any  time  the  corporation  illegally  i> 
creases  its  debts;  but  limitations  run  from  tb' 
time  the  action  originally  accrued. — Swan  v 
Bumham  (N.  B.)  93. 

That  a  judgment  was  obtained  on   a  claisi 
against  a  corporation  Aeld  not  to  start  limit, 
tions  running  anew  against  the  personal  li, 
bility  of  the  directors,  under  Pub.  St.  c.  l^i. 
8  5.— Swan  v.  Burnham  (N.  H.)  ^. 

§  5.     Insolvenoy  and  reeei-vera. 

Where  preferred  stockholders  postpone  thf.r 
lien  in  favor  of  banks  making  loans  to  tb- 
company,  such  banks,  on  the  company  be 
coming  insolvent,  are  entitled  to  share  as  un 
secured  creditors,  and  then  pro  rata  in  the  pr"- 
ceeds  of  the  preferred  stock. — ^Rogers  v.  Citi- 
zens' Nat  Bank  (Md.)  843. 

Rights  of  special  agent  of  insolvent  tni$t 
company  as  to  payment  fpc.  services  M4  got- 
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rned  by  law  of  place  of  iaBolTencjr  proceedings. 
-Baak  Com'ra  t.  Security  Trust  Co.  (N.  8.) 
13. 

6.  Beinoorporatloit    aad    veorsaalas- 

tlon. 

Defendant  in  action  to  enforce  specific  per- 
ormancp  of  contract  Md  not  relieved  thero- 
rom  on  ground  that  a  certain  company  had  no 
ut'iority  to  give  certain  notes  be  agreed  to 
ause  to  be  executed  by  it— Lyle  t.  Addicks 
N.  J.  Oh.)  1121. 

In  an  action  to  enforce  specific  performance 
f  a  contract,  the  fact  that  certain  indorse- 
lents  conld  not  he  secured  to  notes  as  agreed 
'•/</  not  to  relieve  defendant  from  his  obliga- 
ion.-Lyle  v.  Addicks  (N.  J.  Cb.)  1121. 

7.  Forelca  eorpormtioiu. 

The  receiver  of  an  insolvent  foreign  corpora- 
Ion  can  maintain  an  action  in  bis  own  name  to 
ollect  an  assessment  levied  by  a  court  of  such 
tate  against  nonresident  stockholders  to  pay 
he  debts  of  the  corporation.— Tompkins  v.  Bla- 
ey  (N.  H.)  111. 

Creditors  and  stockholders  of  a  corporation, 
rithout  regard  to  their  residence,  impliedly 
gree,  by  assuming  such  relations,  that  the  final 
ettloment  of  its  affairs  in  case  of  insolvency 
hall  be  made  in  the  state  of  its  incorporation 
nd  under  its  laws. — Bank  Com'n  t.  Oranite 
ttate  Provident  Ass'n  (N.  H.)  124. 

Where  a  foreign  state  in  wUch  a  domestic 
orporation  has  assets  distributes  such  assets 
mong  creditors  residing  in  such  state,  such 
reditors  are  only  entitled  to  participate  in  the 
:<eneral  distribution  of  corporate  assets  to 
qualize  their  dividends  with  those  of  the  do- 
mestic creditors. — Bank  Oom'rs  v.  Granite  State 
•rovident  Ass'n  (N.  H.)  124. 

Where  a  fund  deposited  by  a  domestic  corpo- 
ation  for  the  privilege  of  doing  business  in  a 
oreign  state  is  distributed  on  its  insolvency 
mong  forei!;a  creditors  residing  in  such  state, 
hey  can  only  participate  in  the  general  distribu- 
ion  to  the  extent  of  the  unpaid  balances  of 
heir  claims. — Bank  Oom'rs  v.  Granite  State 
'rovident  Ass'n  (N.  H.)  124. 

The  court  will  not  take  jurisdiction  of  inter- 
al  management  of  a  foreign  corporation  on 
ispute  between  it  and  its  stockholders. — Mad- 
en  T.  Penn  Blectric  Ught  Co.  (Pa.)  296. 

CORRECTION. 

>t  record  on  appeal  or  writ  of  error,  see  "Ap- 
peal and  Error,"  {  6. 

CORROBORATION. 

f  witness  in  general,  see  "Witnesses,"  8  4. 

COSTS. 

1.  Persons,  property,  and  funds  lisbla. 

Fees  incurred  By  sheriff  on  an  alias  writ  of 
.  fa.  after  satisfaction  of  judgment  by  pay- 
ipnt  to  offlcer  holding  the  original  execution 
:l(I  payable  by  the  defendant  in  execution,  un- 
•ss  incurred  after  notice  of  satisfaction. — 
cick  T.  Stcolman  (N.  J.  Sup.)  10»3. 

2.  On   mppeal   or  error,   and   on  new 

trial  or  motion  therefor. 
Where  plaintiff  in  error  obtains  a  reversal 
the  court  of  errors  and  appeals  of  a  judg- 
ent  of  the  supreme  coui't,  and  also  an  alfirm- 
ice  of  the  original  judgment  of  the  mayor's 
lurt,  he  is  entitled  to  costs  in  the  court  of  er- 
>rs  and  appeals. — Stokes  v.  Schlacter  (N.  J. 
rr.  &  App.)  588. 

Where  a  cause  in  the  mayor's  court,  taken  to 
«  supreme  court  by  certiorari,  is  afterwards 
yersed  by  the  court  of  errors  and  appeals,  the 


application  for  the  retazing  of  the  costs  In  the 

supreme  court  must,  under  the  statute,  be  made 
in  the  latter  court.— Stokes  t.  Schlacter  (N. 
I.  Err.  &  App.)  588. 

CO-TENANCY. 

See  "Tenancy  in  Common." 

COUNCIL 

See  "Municipal  Corporations,"  |  4. 

COUNTERCLAIM. 

See  "Set-Off  and  Oonnterdahn." 

COUNTIES. 

See  "Taxation,"  I  10. 

Repeal  of  statutes  relating  to  county  taxes,  see 
'Statutes,"  f  6. 

I  1.     Government  and  ofBeers. 

A  county  commissioner  is  not  prohibited,  by 
Pen.  Code  March  31, 1860,  f  66,  from  becoming 
a  surety  on  the  bond  of  a  county  treasurer- 
Commonwealth  T.  Krickbaum  (Pa.)  6& 

Act  April  11,  1899,  providing  for  commis- 
sioners to  construct  and  maintain  bicycle 
paths,  hdd  to  violate  0>nst.  art.  14,  {  2,  re- 
quiring county  officers  to  be  dected.— Porter  t. 
Shields  (Pa.)  786. 

COUNTY  BOARD. 

See  "Conntiea,"  |  L 

COURTS. 

Judges,  see  "Judges." 

Jurisdiction  of  criminal  prosecutions,  see  "Crim- 
inal Law,"  {  1. 
Justices'  courts,  see  "Justices  of  the  Peace." 
Province  of  court  and  junr,  see  "TriaV'  8  4. 
Review  of  decisions,  see  'vAppeal  and  Error." 
Ki^ht  to  trial  by  jury,  see  '\rury,"J  1. 
Trial  by  court  without  jury,  see  "Trial,"  |  6. 

I  1.     Establishment,     organization,     and 
prooednre  in  general. 

The  supreme  court  will  not  hold,  against  its 
Judgment,  that  a  statute  of  the  state  is  in  vio- 
lation of  the  federal  constitution  until  it  has 
been  so  decided  by  the  supreme  court  of  the 
United  States. — State  r.  Intoxicating  Liquors 
(Me.)  670. 

i  S.     Courts  of  general  original  Jarlsdio- 
tion. 

Power  to  adjudicate  on  validity  of  election 
of  corporate  officers  is  by  the  constitution  vest- 
ed solely  in  the  supreme  court.— Goldstein  v. 
Ewing  (N.  J.  (3h.)  517. 

I  3.    Oovrts  of  limited  or  Inferior  Jnrls- 
diction. 

Action  of  debt  under  charter  of  city  of  Mill- 
viUe  for  recovery  of  penalty  for  violating  ordi- 
nance should  be  brought  before  the  court  for 
the  trial  of  small  causes. — Stokes  v.  Schlacter 
(N.  J.  Err.  &  App.)  556. 

I  4.     Oonrts  of  appellate  Jnrisdiotlon. 

There  being  no  original  jurisdiction  in  prerog- 
ative court  to  approve  sales  by  administrntor, 
appeal  from  order  of  orphans  court  must  be 
decided  on  evidence  before  that  court. — ^In  re 
Oevine  (N.  3.  Prerog.)  138. 

i  B.     Cononrrent  and   conflioting   Jnrla> 
diction,  and  eomlty. 

Where  a  scire  facias  proceeding  was  institut- 
ed in  the  wrong  court,  the  filing  of  an  answer 
to  the  merits  of  the  cause  did  not  operate  as 
a  written  stipulation  for  the  transfer,  of  ^e. 
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cause,  nnder  G«n.  St  i  793.— Savings  Bank  t. 
Downs  (Conn.)  913. 

Where  the  orphans'  conrt  made  np  six  issues 
in  a  case  and  sent  it  to  the  superior  conrt  for 
trial,  it  was  error  for  the  superior  court  to 
have  dismissed  two  of  the  issues  after  the  evi- 
dence had  been  taken  and  the  defendants  had 
moved  for  judgment  thereon. — Safe-Deposit  & 
Tmst  Co.  of  Baltimore  v.  Berry  (Md.)  401. 

COVENANTS. 

[n  insurance  policies,  see  "Insurance,"  |  4. 

i   1.    Coastrnctton  and  operation. 

A  license  from  the  state  to  erect  a  pier  gives 
no  right  to  the  licensee  to  violate  a  covenant 
against  structures  contained  in  a  prior  dedica- 
tion deed  executed  by  him. — City  of  Atlantic 
aty  V.  Atlantic  Qty  Steel-Pier  Co.  (N.  J.  Ch.) 
822. 

A  proviso,  added  to  a  covenant  against  the 
erection  of  any  structure,  that  a  certain  pier 
might  be  erected,  to  which  only  an  entrance 
fee  should  be  cho^rged  modifies  the  covenant 
only  to  the  extent  of  permitting  such  pier  and 
such  charge.— City  of  Atlantic  City  v.  Atlantic 
City  Steel-Pier  Co.  (N.  J.  Ch.)  82Z 

Where  defendants,  in  dedicating  a  right  of 
way  along  a  beach,  covenanted  that  no  struc- 
ture should  be  erected  on  the  ocean  side  there- 
of, except  a  pier,  to  which  only  an  entrance 
fee  should  be  charged,  the  charging  of  addi- 
tional fees  for  entertainments  thereon  should 
be  restrained.— City  of  Atlantic  CSty  v.  Atlan- 
tic City  Steel-Pier  Co.  (N.  J.  Ch.)  8^2. 

Where  the  grantor  in  a  dedication  deed  sold 
the  land  to  a  corporation,  of  which  he  was 
the  principal  stockholder,  a  director,  and  treas- 
urer, the  corporation  is  bound  with  notice  of 
the  covenants  in  the  deed.— City  of  Atlantic 
City  v.  Atlantic  aty  Steel-Pier  Co.  (N.  J.  Ch.) 
.S22. 

Where  many  landowners  join  in  a  dedication 
of  the  right  of  way  along  a  bench,  with  cove- 
nants against  structures  on  the  ocean  side 
thereof,  the  covenants  run  with  the  lond. — Cit.v 
of  Atlantic  Oty  v.  Atlantic  Qty  Steel-Pier  Co. 
(N.  J.  Ch.)  822. 

COVERTURE. 

See  "Husband  and  Wife." 

CREDIBILITY. 

Of  witness,  see  "Witnesses,"  9  *• 

CREDITORS. 

See  "Assignments  for  Benefit  of  Creditors"; 
"Bankruptcy";  "Creditors'  Suit";  "Fraudu- 
lent Conveyances";  "Insolvency";  "Morshal- 
ing  Assets  and  Securities." 

Of  intestate,  see  "Descent  and  Distribution," 

i    3 

Of  testator,   see  "Wills,"  f  14. 
Subro^'iition  to  rights  of  creditor,  see  "Subroga- 
tion." 

CREDITORS'  SUIT. 

Kciiu-ilics  in  cases  of  fraudulent  conveyances, 
see  "Fraudulent  Conveyances,"  $  3. 

Creditors'  bill  to  set  aside  lease  of  life  es- 
tate cannot  be  maintained  as  in  fraud  of  credit- 
ors, there  I)oinK  an  adequate  remedy  at  law.— 
Suplee  V.  Callaghau  (Pa.)  000. 

CRIMINAL  CONVERSATION. 

See  "Husband  and  Wife,"  §  8. 


CRIMINAL  LAW. 

See  "Witnesses,"   i  4. 

Due  process  of  law,  see  "Constitntional  I^».' 

i  5. 
Grond  Jury,  see  "Grand  Jury." 
Indictment,  information,  or  complaint.  se«  ~Ii 

dictment   and    Information." 

ParUeular  offense*. 

See  "Embezzlement";   "Homicide";    "Lt^rceujr': 

"Obstructing   Justice." 
Abandonment    of    wife,    see     "HoslMind     aaj 

Wife,"  S  6.  • 
Practicing  dentistry  without  license,  see  "ITij- 

sicians  and  ISurgeons." 
Violation   of  food  laws,   see  "Food." 
Violations   of  municipal   ordinances,    see    ''JIb- 

nicipal  Corporations,"  {  8. 

{    1.    Jnrlsdlotion. 

Pub.  St.  c.  24a  II  3,  7,  forbidding  a  p<.».i-* 
court  to  hear  any  criminal  case  where  pnni-iL- 
ment  exceeds  a  fine  of  $10,  hrJd  not  to  anif 
to  fines  paid  for  confessed  violations  of  la«.— 
McQuade  v.  City  of  Manchester  (N.  H.)  91 

Where  indictment  in  oyer  and  terminer  br 
order  of  court  had  been  handed  down  to  court 
of  quarter  sessions,  it  gives  the  latter  conix 
jurisdiction.- State  v.  Woods  (S,  J.  Sup.)  714 

I  2.     Former  Jeopardy. 

Plea  of  former  jeopardy  held  not  availahle  "z. 
second  trial  after  conviction  of  murder  in  t*; 
first  degree  set  aside  because  a  juror  had  aermi 
to  verdict  from  exhaustion. — Commonweaftfa  t. 
Lutz  (Pa.)  771. 

g  3.  Preliminary  complaint,  affidavit 
warrant,  ezam&atloa,  eoiamft- 
ment,  and  summary  trial. 

Material  averment  may  be  introduced  br 
means  of  a  participial  clanse  commenced  by  tte 
word  "being."- State  v.  Bennett  (Me.)  'e»": 
Same  v.  Lessard,  Id.;  Same  v.  CHarity,  Id.: 
Same  v.  Melanson,  Id. 

The  rule  that  exceptions  in  a  statute  mlI^t 
be  negatived  by  pleading  does  not  apply  whtre 
the  exception  is  found  in  a  separate  clans*.— 
Vande?rift  v.  Miehla  (N.  J.  Sup.)  16. 

{  4.  Arraignment  and  pleas,  and  noil* 
prosequi  or  dlseontlniianoe. 

A  plea  in  abatement  to  an  indictment  is  onlj 
bad  for  duplicity  where  it  consists  of  distiiirt 
and  independent  facts  making  several  defensn. 
—State  V.  Fidler  (E.  I.)  100. 

f  6.    Trial. 

Where  defense  to  homicide  is  insanity,  it  is 
not  error  to  call  attention  of  the  jnry  to  ttr 
testimony  of  experts  on  each  side.-^Comir.<  d- 
wealtb  V.  Bamer  (Pa.)  00. 

f  6.     Appeal  and   error,  and   oertlwrul 

Under  Pub.  St  c.  248,  §  8,  providing  that  i«>- 
lice  courts  may  render  fiQal  judgment  in  a 
criminal  case  where  fine  does  not  exceed  $-•■'. 
the  respondent  has  no  right  of  appeal  th.  r--- 
from. — McQuade  v.  City  of  Manchester  fX.  H.) 
04. 

In  reviewing  a  summary  conviction,  if  tli.rv 
was  any  legal  evidence  to  sustain  the  judsni.nt. 
it  will  not  be  reversed.— Vandegrift  v.  Miehi« 
(N.  J.  Sup.)  16. 

CROPS. 

Kights  of  tenant,  see  "Landlord  and  TenaDt," 
I  4. 

CROSS-EXAMINATION. 

See  "Witnesses,"  J  a 

Digitized  by  CjOOQIC 


INDEX. 


1153 


DAMAGES. 

impensation  tor  property  taken  for  pnbllc 
use,  see  "Eminent  Domain,"  {  1%. 

Damagea  far  particular  injuries. 
«e    "Death,"  \  1. 

ronrh  by  seller  of  contract  for  sale  of  goods, 
He.!  "Sales,"  %  7. 

reach  of  contract  of  sale,  see  "Sales,"  {  7. 
I  juries   caused    by   public   improrementa,    see 
"Municipal  Corporations,"  {  7. 

Recovery  in  jxirMcular  action*  or  proceedings, 
>e    "RepleYin,"  §  3;    "Specific  Performance," 
§   3. 

ction  for  injuries  to  wife,  see  "Husband  and 
Wife,"  {  4%. 

1.  Grounds  and  subject*  of  compea- 

■atory  damages. 

A  passeajjer  of  a  street  car,  receiving  physic- 
I  injuries  in  a  coUisiou  between  the  car  and 
wagon,  is  entitled  to  damages  therefor,  to- 
i>ther  with  damages  for  fright  or  other  mental 
istnrbance.— Shay  r.  Camden  &  S.  Ry.  Co. 
s'.  J.  Err.  &  App.)  547. 

2.  Z<i4uidated  damages  and  penalties. 

Contract  by  which  defendant  covenanted  not 
)  publish  any  libels  as  to  plaintiff  construed, 
nd  held  that  $6,000  liquidated  damages  was 
ot  a  penalty  nor  disproportionate  to  injury.— 
;mery  ▼.  Boyle  (Pa.)  779. 

3.  Meaanre  of  damases. 

In  action  for  personal  injuries,  evidence  of 
stent  of  plaintiff's  business  Md  competent. — 
ohwartz  v.  North  Jersey  St.  Ry.  Co.  (N.  J. 
up.)  676. 

It  is  only  where  contract  is  made  under  spe- 
ial  circumstances  known  to  both  parties  that 
amafres  from  its  breach  may  be  extended  to 
)!iR  sustained  by  reason  of  snch  circumstances. 
-Skirm  v.  Hilliker  (X.  J.  Sup.)  679. 

4.  Inadequate  and  ezeeaslTe  damaces. 

$1,000  damages,  awarded  to  employe  for 
rokon  leg,  held  not  unreasonable. — Wiczynski 
.  American  Sugar-Refining  Co.  (N.  J.  Sup.) 
30. 

A  judgment  for  $10,000  for  an  injury  to  a 
nssenger  in  an  elevator  held  not  excessive.— 
llackwell  v.  O'Oorman  Co.  (R.  I.)  28. 

5.  Pleadlns,  evldenee,  and  assessment. 

Where,  in  an  action  for  injury  to  plaintiff's 
nnd  by  defendant's  negligence  the  complaint 
lleged  she  was  a  mill  operative,  and  there  was 
o  allegation  of  special  damages,  evidence  that 
he  was  employea  as  an  accompanist  on  the 
liano  and  received  an  income  therefrom  was 
nadmissible. — Morris  v.  Winchester  Repeating 
krms  Co.  (Conn.)  180. 

In  actions  of  tort,  damagee  in  a  judgment 
n  default  or  demurrer  overruled  are  assessed 
y  the  court,  when  defendant  gives  notice  of 
atention  to  suffer  default  or  to  refuse  to  plead 
ver,  under  Pub.  Acts  1807,  p.  884.— Morris  v. 
Vinchester  Repeating  Arms  Co.  (Conn.)  180. 

Where,  in  an  action  for  negligence,  the  de- 
endant,  after  demurrer  overruled,  gives  notice 
f  intention  to  contradict  the  allegations  of  neg- 
iKence,  if  there  is  no  evidence  on  negligence, 
lie  damages  proved  must  be  assessed;  but,  if 
here  is  evidence,  the  question  must  be  deter- 
nined  by  that  evidence. — Morris  v.  Wiqchester 
lepeating  Arms  Co.  (0>nn.)  180. 

T'nder  Pub.  Acts  1897,  p.  924,  where  the  no- 
ices  ther<nn  specified  are  given  in  an  action 
or  negligence  after  demurrer  overruled,  the 
onrt  cannot  assess  substantial  damages,  if 
lefendant  disprove  the  negligence  or  establish 
iny  valid  defense  of  which  notice  has  been 
liven. — Morris  v.  Winchester  Repeating  Arms 
>).  (Conn.)  180. 
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Where,  in  an  action  tor  negligence,  the  de- 
fendant, after  demurrer  overruled,  serves  notice 
of  intention  to  contradict  the  allegations  of 
negligence  and  to  prove  specified  matter  of  de- 
fense, the  issues  so  framed  are  tried  as  on 
formal  pleadings,  except  that  the  burden  is  on 
defendant  of  proving  absence  of  negligence  on 
his  part  or  contributory  negligence  by  plain- 
tiff.—Morris  V.  Winchester  Repeating  Arms  Co.  . 
(Conn.)  180. 

Where  there  was  no  evidence  of  pecuniary 
loss,  it  was  proper  to  direct  a  verdict  for  de- 
fendant in  an  action  for  refusal  to  permit  serv- 
ice of  a  writ.— Paulton  v.  Keith  (R.  I.)  635. 

DAMS. 

See  "Waters  and  Water  Courses,"  {  8. 

DEATH. 

Of  party  to  action  ground  for  abatement,  see 
"Abatement  and  Revival,"  |  2. 

{   1.    Aotlona  for  eansiiiK  death. 

In  action  under  Laws  Iwl,  c.  124,  to  re- 
cover for  death  by  wrongful  act,  the  earning 
capacity  of  deceased  is  an  element  to  be  con- 
sidered.— Cakes  v.  Maine  Cent.  R.  Co.  (Me.) 
418. 

Evidence  of  wages  received  by  deceased  in 
the  trade  held  admissible  to  show  ability  to  ob- 
tain profitable  employment.— Oakes  t.  Maine 
Cent.  R.  Co.  (Me.)  418. 

Damages  must  be  the  present  worth  of  the 
future  pecuniary  benefits  of  which  beneficiary 
has  been  deprived  by  the  wrongful  act  of  an- 
other.- Oakes  v.  Maine  Cent.  R.  Co.  (Me.)  418. 

Damages  for  wrongful  death  must  be  esti- 
mated according  to  reasonable  probabilities, 
tending  to  make  pecuniary  injury  less. — Conley 
V.  Maine  Cent  R.  Co.  (Me.)  008. 

Where  a  laborer  73  years  old,  working  only 
part  of  the  time,  whose  earnings  would  not  ex- 
ceed $225  per  year,  was  killed,  a  verdict  for 
$1,000  held  excessive,  and  reduced  to  $750. — 
Conley  v.  iMaine-  Cent  R.  Co.  (Me.)  668. 

A  verdict  of  $5,000  for  the  death  of  a  single 
woman,  who  kept  house  for  her  brothers  and 
sisters,  and  received  therefor  her  board,  cloth- 
ing, and  a  share  in  the  savings  of  the  family, 
held  excessive,  and  should  be  reduced  to  $2,- 
500.— Rafferty  v.  Erie  R.  Co.  (N.  J.  Sup.)  456. 

A  verdict  for  $7,000  held  excessive  in  an  ac- 
tion for  death.— Geiger  v.  Worthen  &  Aldrich 
Co.  (N.  J.  Sup.)  918. 

Right  of  adult  children  to  recover  for  negli- 
gent killing  of  their  father,  who  made  them  a 
yearly  allowance,  held  not  affected  by  the  fact 
of  their  inheriting  his  estate.- Stabler  v.  Phil- 
adelphia &,  R.  Ry.  O).  (Pa.)  273. 

An  expectation  ot  inheritance  cannot  be  con- 
sidered as  an  element  of  damages  to  adnlt  chil- 
dren from  their  father's  death,  and  should  not 
be  submitted  to  the  jury.- Wiest  v.  City  of 
Philadelphia  (Pa.)  891. 

Under  Oen.  Laws,  c.  233,  i  14,  a  father  had 
not  entitled  to  maintain  an  action  for  the 
wrongful  death  of  his  unborn  child.— Gorman  v. 
Budlong  (R.  I.)  704. 

DEBTOR  AND  CREDITOR. 

See  "Assignments  for  Benefit  of  Creditors"; 
"Bankruptcy";  "Creditors'  Suit";  "Fraudu- 
lent Conveyances";    "Insolvency." 

DECEDENTS. 

Estates,  see  "Descent  and  Distribution";  "Ex- 
ecutors and  Administrators." 

Testimony  as  to  transactions  with  persons  since 
deceased,  see  "Witnesses,"  S  2.  ^OQIC 
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DECEIT. 


See  "Fraud." 


DECLARATION. 

In  pleading,  see  "Pleadiog,"  {  2. 

DECREE. 

In  equity,  aee  "Equity,"  t  T. 

DEDICATION. 

S   1.    Hminre  and  reqnlsites. 

Either  nnder  P.  L.  1889,  p.  206,  P.  L.  1890, 
p.  159,  and  P.  L.  1886,  p.  18,  or  without  such 
acts,  a  city  may  accept  the  dedication  of  a 
right  of  way  along  a  beach,  with  a  covenant 
against  the  erection  of  structures  on  the  ocean 
side  thereof,  and  enforce  such  covenant — City 
of  Atlantic  CSty  t.  Atlantic  City  Steel-Pier  Co. 
<N.  J.  (%.)  822. 

{  8.     Opexatlea  and  effect. 

Under  Pub.  Acta  1896,  p.  18,  a  city  may  ac- 
cept the  dedication  of  a  right  of  way  along  a 
beach,  with  condition  for  moving  the  walk 
when  by  reason  of  accretion  the  ocean  had 
receded  a  certain  distance. — City  of  Atlantic 
City  ▼.  Atlantic  aty  Steel-Pier  Co.  (N.  J.  Oh.) 
822. 

A  covenant,  in  a  deed  dedicating  a  right  of 
way,  that  the  ci^  council  shall  not  grant  a 
right  of  way  over  the  same  to  any  railway 
company,  is  a  legitimate  limitation  of  the  dedi- 
catory purpose. — City  of  Atlantic  City  v.  At- 
lantic aty  Steel-Pier  Co.  (N.  J.  Oh.)  822. 

Deed  conveying  land  for  a  street  to  a  dty 
construed,  and  nud  to  give  the  city  the  same 

eower  to  narrow  or  vacate  it  as  though  it  had 
een  opened  by  legal  proceedings. — Morris  v. 
City  of  Philadelphia  (Pa.)  70. 

DEEDS. 

Absolute  deed  as  mortgage,  see  "Mortgages," 

Admissions  by  grantor,  see  "B>ridence,"  I  2. 

Covenants  in  deeds,  see  "Covenants." 

In  fraud  of  creditors,  see  "Fraudulent  Convey- 

ances." 
In  trust,  see  "Trusts,"  I  1. 
Reformation,  see  "Reformation  of  Instruments." 
Relating  to  water  rights,  see  "Waters  and  Wa- 
ter Courses,"  t  2. 

I  1.    Re«ntsitea  and  validity. 

Deed  from  father,  78  years  old,  to  aoa,  Md 
procured  by  fraud,  and  void.— OofEey  v.  Sulli- 
van <N.  J.  Err.  &  App.)  620. 

The  maker  of  a  voluntary  settlement  Md  en- 
titled to  a  bill  revoking  the  same  for  mistake, 
except  so  far  as  it  had  been  acted  npon  to  such 
an  extent  that  the  parties  could  not  be  placed 
in  statu  quo.— Grant  v.  Baird  (N.  J.  Ch.)  150. 

In  a  creditors'  suit  to  set  aside  a  deed  be- 
cnuse  not  containing  the  grantee's  name,  evi- 
dence held  to  ahow  that  the  deed  was  complete 
when  delivered.— Piatt  v.  McGlong  (N.  J.  Ch.) 
1125. 

f  S.  .Conatmotlon  and  operation. 

Where  right  of  way  is  deeded  to  railroad 
company  in  consideration  of  its  fencing  same, 
and  title  of  such  company  is  obtained  by  an- 
other road  by  foreclosure,  the  latter  company 
is  bound  to  maintain  the  fences.- Kelly  v. 
Nypano  R.  Co.  (Pa.)  779. 

A  clause  in  deeds  partitioning  land  held  to 
have  no  reference  to  the  boundaries  thereof, 
and  hence  not  to  render  the  deeds  ambiguous  by 
stating  two  inconsiKtent  boundaries, — Bartlett 
V.  Barrows  (R.  I.)  31. 

A  clause  In  deeds  partitioning  land  held  to 
constitute   a   binding  agreement   between    the 


parties  thereto,  in  reference  to  their  ririits  tad 
the  right  of  their  grantees  in  a  certain  noaw- 
Bartlett  v.  Barrows  (B.  I.)  31. 

A  clause  in  a  deed  to  real  estate,  on  wIkci 
there  is  a  house  in  which  a  third  party  on. 
certain  rooms,  reserving  the  rooms  to  the  on- 
er thereof,  held  not  void  as  an  attempted  rs- 
crration  to  a  person  other  than  the  craator.- 
Bartlett  t.  Barrows  ^.  1.)  31. 

Where  the  owner  of  real  estate  conveys  te- 
tain  rights  in  a  house  situated  thereon  to  t 
third  person,  and  the  deed  thereof  is  duly  r- 
corded,  a  subsequent  grantee  of  the  real  est-.*- 
is  bound  thereby,  though  there  is  no  resemtiot 
of  the  interest  in  the  house  expressed  in  tli- 
deed  by  which  he  acquires  the  property.- Bir.- 
lett  V.  Barrows  (R.  I.)  81. 

DEFAMATION. 

See  "Libel  and  Slander." 

DEFAULT. 

Judgment  by,  see  "Judgment,"  f  2. 

DELIVERY. 

Of  deed,  see  'TJeeds,"  i  1;   "Escrows." 
Of  goods  sold,  see  "Sales.''  I  4. 

DEMAND. 

Before  action,  see  "Limitation  of  ActtoDS."  1 1 
Condition  precedent  to  mandamos,   see  "Mi-- 
damoa,"  f  1. 

DEMURRER. 

In  pleading,  see  "Equity,"  f  2;  *TPleaaing."  f  t 
To  indictment,  see   "Indictment   and   InfbriBi- 
tion."  S  Z 

DENIALS. 

In  pleading,  see  "Pleading,"  |  & 

DENTISTS. 

See  "Pliyalcians  and  Surgeons." 

DEPOSITARIES. 

Of  deeds  delivered  as  escrow,  see  "BSserows." 

DEPOSITIONS. 

See  "Witnesses." 

DESCENT  AND  DISTRIBUTION. 

See   "Executors  and  Administrators.'* 
Inheritance  by,  from,  or  through  bastards,  m 

"Bastards,"  |  1. 
Taxation  of  decedents'  estates,  see  "Taxati^>- 

J5. 

I   1.    Natnre  and  eonvse  In  seaieral. 

J.  died  seised  of  lands  in  question,  whirl 
came  to  him  through  one  A.  by  certain  coutit- 
ances.  Those  nearest  to  J.  were  first  cousId!^ 
not  of  the  blood  of  A.  The  next  in  consang-a'> 
ity  was  one  of  a  more  remote  degree,  bnt  ' ' 
the  blood  of  A.  Held,  that  J.  took  by  pnrcha;>. 
and  his  heirs  at  law  took  all  lands,  tbougrh  l  * 
of  the  blood  of  A.— Ilolme  v.  Shinn  (N.  J.  Ca.' 
151. 

I  2.    Persons  entitled  and  tkeir  raspec 
tlvs  shares. 

A  widow  may  waive  a  "pecuniary  provisii-" 
made  for  her  after  marriage,  and  save  her  ri.::: 
by  descent.— Pinkbam  v.  Pinidiam  (Me.)  4^. 
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A  release  by  a  hnsband  to  his  wife  of  all  hit 
Dterest  by  him  in  dower  or  by  descent  in  her 
«alty  and  in  her  personal  estate  Add  not  a 
•pecuniary  provision"  for  her,  witiiin  Bev.  St 
:.  103,  SI  8,  0,  so  as  to  render  her  release  to 
um  of  her  interest  by  descent  in  his  realty 
■alid.— Pinkham  r.  Pinkham  (Me.)  48. 

Evidence  in  writ  of  entry  reviewed,  and  held, 
hnt  widow  of  decedent  took  by  descent  one- 
hird  in  common  of  the  demanded  premises.— 
'inkham  v.  Pinkham  (Me.)  48. 

A  wife  cannot  bar  her  Interest  by  descent  in 
ter  hnsband's  real^  by  release  to  iiim  during 
overture. — Pinkham  v.  Pinkham  (Me.)  48. 

Under  Pub.  Laws  1805,  c.  157,  the  widow  is 
lOt  an  heir  of  the  husband,  but  takes  as  widow, 
nd  not  as  heir.— Golder  v.  Golder  (Me.)  1050. 

3.     Blclits  and  UabUitias  of  heirs  Mid 
distxibntees. 

Where  realty  is  claimed  by  inheritance  from 
.  mother,  evidence  lield  suiDcient  after  such 
aother's  death  to  support  an  inference  of  le- 
itimacy  as  against  the  stepfather.— Keavey  t. 
Jarrett  (N.  J.  Ch.)  1073. 

In  a  suit  by  a  claimant  of  realty  as  heir  of 
lis  mother,  evidence  held  sufficient  to  estab- 
ish  his  identity  as  such  child. — Keavey  v. 
Jarrett  (N.  J.  Ch.)  1073. 

Where  a  decedent's  estate  consists  in  part  of 
ncestral  realty  and  in  part  of  property  ac- 
uired  by  purchase,  which  would  go  to  collat- 
ral  heirs,  and  it  is  necessary  to  sell  real  estate 
or  debts,  as  between  the  two  classes  of  heirs 
ach  class  of  the  realty  should  bear  its  propor- 
lonate  burden.— Jeuks  v.  Steere  (R.  I.)  698. 

DESCRIPTION. 

>f  devisees  or  legatees  in  will,  see  "Wills," 

5  6. 
>f  premises  in  search  warrant  for  Hqaors,  see 

"Intoxicating  Liquors,"  |  8. 
)f  property  conveyed,  see    Deeds,"  I  2. 
)f  property  devised  or  bequeathed,  see  "Wills," 

i  8. 
)f  property  in  tax  assessment,  see  "Taxation," 

i  5. 
)f  property  mortgaged,  see  "Mortgages,"  |  2. 

DETECTIVES. 

Lbolition  of  oflSce  of  state  detective,  see  "Offi- 
cers," i  1. 

DETINUE. 

lee  "Replevin," 

DEVISES. 

lee   'Wills." 

DILATORY  PLEAS. 

lee  "Pleading,"  f  3. 

DISABILITIES. 

larried  women,  see  "Husband  and  Wife,"  | 

DISCHARGE. 

Vom  indebtedness,  see  "Accord  and  Satisfac- 
tion." 

DISCOVERY. 

I.     In  eqnitr. 

Bill  held  to  have  alleged  facts  showing  right 
t  the  court  of  chancery  to  interfere  with  an 
dministrator's  accounting  in  the  orphans' 
ourt.— Van  Dyke  v.  Van  Dyke  (N.  J.  Ch.) 
IIU. 


DISMISSAL  AND  NONSUIT. 

Action  of  ejectment,  see  "Ejectment,"  i  8. 
At  trial,   see  "Trial."  {  3. 
Dismissal  of  appeal  or  writ  of  error,  see  "Ap- 
peal and  Error,"   g  8. 
Dismissal  of  suit  in  equity,  see  "Equity,"  i  4. 

DISSOLUTION. 

Of  injunction,  see  "Injunction,"  S  4. 
Of  partnership,  see  "Partnership,''  f  2. 

DISTRIBUTION. 

Of  estate  of  decedent,  see  "Descent  and  Dis- 
tribution"; "B^ecutors  and  Administrators," 
i  4. 

Of  proceeds  of  sale  on  execution,  see  "Execu- 
tion," {  8. 

DIVIDENDS. 

On  corporate  stock,  see  "Ciorporations,"  i  Z 

DIVORCE. 

Annulment  of  marriage,  *see  "Marriage." 
Bqoity  jurisdiction  to  enforce  decree  for  ali- 
mony on  foreign  divorce,  see  "Equity,"  |  1. 
Separate     maintenance,     see     "Husband     and 
Wife,"  I  6. 

f   1.    Gvovnds. 

Evidence  hM  to  justify  divorce  for  desertion. 
—Howell  V.  Howell  (N.  J.  Err.  &  App.)  586. 

Desertion  by  husband,  appearing  not  to  have 
been  against  the  will  of  the  wife,  held  not  such 
desertion  as  will  entitle  her  to  a  divorce. — Mc- 
Gean  v.  McGean  (N.  J.  Err.  &  App.)  1083. 

A  wife's  absence  from  her  husband  held  not 
of  itself  a  desertion,  entitling  him  to  divorce.— 
Smithkin  t.  Smithkin  (N.  J.  Ch.)  815. 

I  S.    JvHsdletioii,  pvoeaediBKs,  aad  «e- 
Uef. 

Where  a  bill  was  filed  for  divorce  a  mensa 
et  thoro  on  grounds  not  constituting  cause  for 
divorce  a  vinculo,  held,  that  a  supplemental 
bill  asking  for  a  divorce  a  vinculo  for  causes 
which  occurred  after  filing  the  original  bill 
could  not  be  allowed. — Schwab  v.  Schwab  (Md.) 
831. 

A  hnsband's  desertion  of  his  wife  htU  pre- 
samably  willful  and  deliberate  in  divorce  pro- 
ceedings, entitling  the  complainant  to  a  di- 
vorce a  vinculo.— Gill  v.  Gill  (Md.)  557. 

Evidence  Md  insufficient  to  show  connivance 
or  acquiescence  of  the  husband,  precluding  di- 
vorce for  wife's  adultery. — ^Brown  v.  Brown 
(N.  J.  Ch.)  589. 

Evidence  Md  sufficient  to  present  a  cause 
for  divorce  for  adultery  of  wife. — Brown  v. 
Brown  (N.  J.  Ch.)  689. 

A  divorce  will  not  be  granted  on  the  nncor- 
roborated  confessions  of  adultery  by  the  de- 
fendant—Kloman  V.  Kloman  (N.  J.  Ch.)  810. 

When  a  divorce  is  sought  for  desertion  arising 
from  compelled  absence  for  extreme  cruelty, 
the  facts  should  be  so  charged  in  the  petition. 
—Smithkin  v.  Smithkin  (N.  J.  Ch.)  815. 

Complainant  In  a  divorce  proceeding  held  en- 
titled to  a  decree  on  her  complaint  on  the 
ground  of  cruelty. — Mayer  v.  Mayer  (N.  J. 
Ch.)  1078. 

A  decree  of  divorce  and  grant  of  alimony 
Md  to  include  all  pecuniary  obligations  on  the 
part  of  the  husband. — Curtis  v.  Oirtis  (Pa.) 
769. 

S  3.    AUatony.  •llowMiees,  Mid  dlsposl- 
tioa  of  property. 

Before  proceedings  for  contempt  for  failure 
to  pay  alimony  can  be  maintained,  petitionef^ 
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{"»vl««  Mtt  tmrxhnuRted  levy  on  lands,  impeded 
'•<  M  JntlitiiKMit  i-lalmed  to  be  fraudulent,  must 
'•  •>•  Uii>  rrniii1iil(>Dt  character  by  independent 
I'O'vmhUiibs.— Mower  ▼.  Flower  (X.  J.  Cih.)  158. 
Thut  a  dpcree  for  alimony  does  not  authorize 
«»»  N|>|>Ucnllnn  for  modification  of  the  amount 
HwnrdtHl  hrld  not  to  preclude  the  chancellor 
ttnmx  pntortaiaing  such  application.— Rigney  t. 
HUiipy  (N.  J.  Ch.)  460. 

All  nppliratlon  to  modify  the  amount  award- 
rnl  nn  aliiiiony  in  a  divorce  decree  may  be  by 
ti(<tltlon  la  the  cause,  supported  by  proof  of 
HiniiKpd  circumstances  justifying  a  variation 
In  tlip  amount.— Rigney  v.  Rigney  (N.  J.  Ch.) 
4(10. 

A  defendant,  resistins  a  decree  for  alimony, 
hrld  not  eatitled  to  apply  for  a  reduction  until 
pvrformaace  of  the  decree  up  to  the  time  when 
the  ctrcnnistances  are  shown  to  justify  a  re- 
duction.—Rigney  V.  Rigney  (N.  J.  Oh.)  460. 

A.  defendant  having  continued  to  resist  a  de- 
cree tor  alimony  up  to  the  time  of  his  death, 
his  persoaal  representatives  held  not  entitled 
to  apply  for  a  reduction  of  the  alimoay  accru- 
ed.—Rigney  T.  Rigney  (N.  J.  Ch.)  460. 

Complainant  in  a  divorce  proceeding  held  en- 
entitled  to  |S  a  week  alimony  and  $100  counsel 
fee.— Mayer  v.  Mayer  (N.  J.  Ch.)  1078. 

i  4.     Openttion    mud    effeot    of    dlvoree, 
and  rtcht*  of  dlvoroed  persona. 

A  decree  for  divorce,  with  an  allowance  for 
alimony,  is  as  much  a  judgment  as  if  obtained 
in  a*law  court— Bennett  ▼.  Bennett  (N.  J.  Err. 
ft  App.)  &01. 

DOCKETS. 

Of  judgments,  see  "Judgment,"  {  4. 

DOCUMENTS. 

An  evidence  in  dvll  actions,  see  "Evidence," 
J  4. 

DOGS. 

See  "Animals." 

Liability  of  city  for  injuries  by  dog,  see  "Mu- 
nicipal Corporations,"  {  10. 

DOMICILE. 

Settlement  of  pauper,  see  "Paupers,"  f  1. 

DONATIONS. 

See  "Gifts." 

DUE  PROCESS  OF  LAW. 

See  "Constitutional  Law,"  f  S^ 

DUTIES. 

Excise   duties,  see  "Internal  Revenue." 

EASEMENTS. 

See  "Dedication":    "Highways." 

I   1.    Oveatton,    ezlstonee,    aaid    tenuina- 

won* 

Where  windows  to  which  an  easement  of  air 
and  light  pertains  are  permanently  closed  for 
over  40  years,  equity  will  not  enjoin  the  erec- 
tion of  a  building  on  an  adjoining  lot  which  will 
interfere  with  such  easement.  —  Johnson  v. 
Hahne  (N.  J.  Cb.)  5. 

f  S.     JBxtest  of  rislit,  use,  and  obstone- 
tion. 

Where  a  building,  having  an  easement  of  light 
•ad  air  pertaining  to  certain  windows,  is  rais- 


ed, by  which  the  location  of  the  windows  is       , 
saiwtantiaHy  changed,  the  easement  is  not  con- 
tinued as  to  such  windows.— Johnson  t.  Haime 
(N.  J.  Ch.)  5. 

ECCLESIASTICAL  TRIBUNALS.        ' 

See  "Religious  Societies."  , 

EJECTION. 

Of  passenger,  see  "Carriers,"  {  8. 

EJECTMENT. 

See  "Entry,  Writ  of." 

I  1.     Rlcht  of  action  and  defeases. 

Enforcement  of  execution  on  judgment  in  at- 
tachment of  property  frauduienUy  conveyed 
gives  the  creditor  a  seisin  sufiScient  to  main- 
tain a  real  action  for  recovery  of  the  proper^. 
— Stickney  &  Babcock  Coal  Co.  t.  Goodwin 
(Me.)  1039. 

i  2.    Pleadlns  and  OTidenee. 

Declaration  in  a  real  action  held  to  contain  a 
sufficient  allegation  of  disseisin.— Rolierts  v. 
Niles  (Me.)  1013. 

I   3.     Trial,    Jndgnient,    enforeeaaent    of 
Jndnient,  and  rerietr. 

Where  plaintiff  in  ejectment  fails  to  estal>- 
Ush  titie  or  right  to  possession,  he  is  properly 
n(Nisuited.— Xoung  v.  Eager  (Pa.)  952, 

ELECTION. 

Between    testamentary    provisions    and    other 

rights,  see  "Wills "  f  ft. 
Of  minister,   see   "Rehgions  Societies." 

ELECTION  OF  REMEDIES. 

Where  landowner,  under  Rev.  St.  c.  18.  |  IS, 
and  amendments,  recovers  damages  for  tlie 
laying  out  of  a  town  way  over  her  land,  slie 
cannot  thereafter  maintain  trespass  because  of 
alleged  irregularities  in  proceedings. — Hnssey 
v.  Bryant  (Me.)  56. 

No  suitor  can  invoke  the  aid  of  the  court  on 
contradictory  principles  of  redress  for  the  same 
state  of  facts. — Hussey  v.  Bryant  (Me.)  56. 

Where  plaintiff  is  prosecuting  an  action  at 
law  and  a  suit  in  equity,  he  may  be  compelled 
to  elect  between  the  two. — Bleming  t.  Courte- 
nay  (Me.)  614. 

An  order  compelling  plaintiff  to  dect  Itetween 
an  action  at  law  and  a  suit  in  equity,  and  al- 
lowing him  10  days  within  which  to  make  the 
election,  hdd  proper.— Fleming  t.  Ooortenay 
(Me.)  614. 

ELECTIONS. 

I   1.    Rls;lit   of  anCrace  and   resniatlon 
tliereof  In  ceneraL 

The  act  of  the  legislature  of  March  22.  1901. 
to  establish  an  excise  department  in  cities  of 
the  first  class,  providing  that  each  ballot  for 
the  election  of  members  of  such  board  shall 
contain  the  names  of  only  one-half  the  number 
to  be  elected,  violates  Otnst.  art.  2,  |  1. — Mc.*.r- 
dle  V.  City  of  Jersey  aty  (N.  3.  Brr.  &  App.) 
1018. 

The  members  of  the  excise  board  created  by 
the  act  of  the  legislature  of  March  22.  1901, 
entitled  "An  act  to  establish  an  excise  depart- 
ment in  cities  of  the  first  class,"  are  officers. — 
McArdle  v.  City  of  Jersey  City  (N.  J.  Err.  & 
App.)  1013. 

I  2.    Contests. 

Decree  for  contestants  in  an  electioa  contest 
sustained.— In  re  L^ona  (Pa.)  228. 


CtDEX. 


1167 


ELECTRICITY. 

Orants  to  electric  lifiht  companies  1>7  mnnld- 
palities,  see  "Municipal  Corporations,"  |  9. 

T7nUl  B  borough  council  passes  an  ordinance 
regulating  the  use  of  streets,  an  electric  light 
company,  having  obtained  the  consent  of  own- 
«rs,  mar  string  its  wires  in  the  borough 
streets. — Point  Pleasant  Electric  Light  &  Pow- 
er Ck>.  T.  Borough  of  Bay  Head  (N.  J.  Oh.) 
1108. 

P.  L.  1896,  p.  322,  prohibiting  the  erection 
«f  poles  supporting  electric  wires  in  a  city  or 
town,  held  not  to  apply  to  boroughs. — Point 
Pleasant  Electric  Light  &  Power  Co.  t.  Bor- 
ough of  Bay  Head  (N.  J.  Oh.)  1108. 

Electric  light  companies,  organised  ander 
general  corporation  act,  held  authorized  to 
«rect  poles  and  string  wires  in  public  high- 
ways, first  having  obtained  consent  of  the 
owners  of  the  soU. — Point  Pleasant  Electric 
Light  &  Power  Co.  t.  Borough  of  Bay  Head 
(K.  J.  Ch.)  1108. 


ELEVATORS. 

As  carriers,  see  "Carriers,"  |  4. 

~ for  defects,  seo 


liability  of  employer 
and   Servant.'^  {  2. 


"Marter 


EMBEZZLEMENT. 

Validity  of  act  relating  to  embezzlement  tiy 
gnardian  as  denial  of  equal  protection  of 
laws,  see  "Constitutional  Law,"  |  4. 

In  an  indictment  against  a  gnardian  for  em- 1 
bezzlement  of  ward's  property,  under  Rev.  St. 
c.  67,  {  31,  it  is  not  necessaryfor  either  count 
to  cliarge  larceny.— State  t.  Wbitehouse  (Me.) 

set).  j 

Pub.  Laws  1893,  c.  241,  held  not  to  apply  io 
case  of  guardian  who  embezzles  property  of  his 
ward,  the  penalty  for  which  Is  fixed  by  Rev. 
St.  c.  67,  !  31.— State  v.  Whitehouse  (Me.)  860. 

Allegations  in  indictment  of  guardian  for  em- 
bezzling funds  of  ward,  under  Rev.  St.  c.  67, 
i  31.  held  to  sufiiciently  allege  the  relationship 
of  defendant  as  to  the  fund  embezzled. — State 
T.  Whitehouse  (Me.)  860. 

Indictment  of  guardian  for  embezzlement 
of  estate  of  ward,  under  Rev.  St.  c.  07,  {  81, 
held  sufficient.— State  v.  Whitehouse  (Me.)  860. 

In  an  indictment  of  gnardian  for  embezzle- 
ment of  ward's  property,  under  Rev.  St.  c.  67, 
f  31,  held  unnecessary  for  either  count  to  con- 
tain averment  that  defendant  was  not  an  ap- 
prentice nor  less  than  16  years  of  age. — State 
T.  Whitehoose  (Me.)  809. 

EMINENT  DOMAIN. 

Public  improvements  by  municipalities,  see 
"Municipal  Corporations,"  |  7. 

{  1.  Hstnre,  extent,  and  delesatloa  of 
power. 
Acts  1897,  p.  229,  provides  that  corporations 
formed  nnder  it  shall  have  all  the  rights  of  the 
corporations  whose  property  and  franchises 
have  been  sold  under  it,  and  the  right  to  take 
land  by  condemnation  passes  thereunder. — 
Brinkerhofr  v.  Newark  &  H.  Traction  Co.  (N.  J. 
Sup.)  812. 

Owner  of  land  held  without  a  standing  to  as- 
sail the  proceedings  to  condemn  property  for 
traction  line,  because  of  delay  in  compliance 
with  borough  ordinance,  where  borough  con- 
sents to  the  delay.— Brinkerhoff  T.  Newarlc  & 
H.  Traction  Co.  (N.  J.  Sup.)  812. 


{  I^  Ooupensmtloii. 

Railroad  company,  acquiring  land  by  condem- 
nation and  paying  award  into  court,  is  entitled 
to  have  liens  for  taxes  paid  therefrom.— In  re 
Sleeper  (N.  J.  Oh.)  S49. 

I  2.    Proeeedinc*  to  take  property  and 
assess  ooBipe£.satlon. 

Where  a  company  floodiug  lands  disclaims  its 
right  to  flood  the  lands  nnder  the  general  flow- 
age  act  in  a  suit  by  the  landowner  to  assess 
damages  under  the  act,  and  its  right  to  flow 
the  lands  under  its  charter  is  denied,  the  land- 
owner's petition  will  be  dismissed. — Mitchell 
V.  Union  Electric  Oo.  (M.  H.)  04;  Union  Elec- 
tric Co.  V.  Mitchell,  Id. 

Laws  1893,  c.  201,  chartering  an  electric  com- 
pany and  authorizing  it  to  maintain  a  dam  and 
overflow  lands,  held  not  to  anthorize  the  de- 
termination of  damages  to  the  landowner  under 
the  liighway  act,  but  that  such  damages  must 
be  determined  under  the  general  flowage  act. — 
Mitchell  V.  Union  Electric  Co.  (N.  H.)  94;  Union 
Electric  Oo.  V.  Mitchell.  Id. 

EMPLOYES. 

See  "Master  and  Senrant" 

ENCROACHMENT. 

;  On  highways,  see  "Highways,"  f  3. 

I  ENTRY. 

Of  Jndgment,  see  "Judgment,"  {  4. 
I  To  foreclose  mortgage,  see  "Mortgages,"  {  6. 

I  ENTRY,  WRIT  OF. 

Bee  "Ejectment" 

To  foreclose  mortgage,  see  "Mortgages,"  S  6. 

I  In  writ  of  entry  to  recover  lands  alleged  to 
have  been  forfeited  to  the  state,  no  equities  can 
be  considered.— Millett  t.  Mullen  (Me.)  871. 

Heirs  and  assigns  of  former  owner  of  land 
forfeited  for  nonpajrment  of  state  taxes  have 
snfiicient  title  to  maintain  writ  of  entry  against 
one  claiming  under  an  invalid  sale  from  the 
state.— MUlett  v.  Mnllen  (Me.)  871. 

EQUITY. 

(Compelling  election  between  action  at  law  and 
suit  in   equity,   see  "Election  of  Remedies." 

Conversion  of  suit  in  equity  into  action  at  law, 

see   "Action,"  I  1. 
'  Equitable  conversion,  see  "Conversion." 

Equitable  estoppel,  see  "Estoppel,"  g  1, 

Relief  against  judgment,  see    Judgment,"  |  5. 

Particular  mbjecta  of  equitable  Jurisdiction  and 

I  CQUitobts  remedies* 

\  See  "Creditors'  Suit";  "Discovery,"  {  1;  "Fraud- 
ulent   Conveyances";     "Injunction";     "Inter- 

'  pleader";  "Marshaling  Assets  and  Securities"; 
'^'Nuisance,"  |  1;   "Partition,"  §  2;    "Quieting 

,     Title";   "Receivers";   "Reformation  of  Instru- 

I     ments";     "Specific   Performance";     "Trusts." 

111.    Jorlsdlotion,  pnaotples,  and  maz- 


Where  chattel  mortgagor  has  seasonably  paid 
the  debt,  he  has  an  adequate  remedy  at  law 
for  determining  questions  as  to  the  mortgaged 
property. — Ix>ggie  v.  Chandler  (Me.)  1050. 

Where  party  seeks  relief  in  equity  for  his 
failnre  to  perform  conditions  seasonably,  he 
must  show  such  facts  as  enable  the  court  to 
find  that  he  should  be  legally  excused  for  non- 
performance.—liOggie  V.  Chandler  (Me.)  1059. 

Bill  to  compel  cancellation  of  chattel  mort- 
gage as  paid,  and  to  redeem,  dismissed  for  want 
of  equity.— Loggie  v.  Chandler  (Me.)  1050. 
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Under  Oode  Fob.  Gen.  Law*,  art.  16,  {  91,  eq- 
uity will  not  enjoin  a  tax  for  $7.82.— Knenzel  t. 
City  of  Baltimore  (Md.)  ei9. 

Equity  will  not  take  Jnriadiction  to  enfoTce  a 
decree  for  alimony  rendered  on  a  divorce  grant- 
ed in  a  foreign  state,  there  being  a  full  and  ade- 
quate remedy  at  law. — Bennett  v.  Bennett  (N. 
J.  Krr.  &  App.)  601. 

Equity  will  not  exercise  its  jurisdiction,  where 
the  remedy  at  law  is  adequate,  unless  justice 
will  thereby  be  facilitated. — ^Anderson  T.  Eg- 
gers  (N.  J.  Err.  &  App.)  578. 

Where,  by  reason  of  the  overlapping  of  pol- 
icies, the  proportion  of  loss  to  be  paid  by  each 
company  cannot  be  ascertained  at  law,  and  the 
evidence  is  very  technical  and  voluminous, 
suits  at  law  against  the  insurers  should  be 
enjoined  and  the  matters  determined  in  equity. 
—American  Cent.  Ins.  Co.  v.  Landau  (N.  J. 
Ch.)  738. 

A  court  of  eqnity  has  no  jurisdicticoi  to  pass 
on  a  legal  demand  for  unliquidated  damages. — 
Schwalber  v.  Ehman  (N.  J.  Ch.)  1086. 

The  rule  that  eqoity,  having  acquired  juris- 
diction, may  decide  all  matters  connected  with 
the  case,  does  not  extend  to  a  case  where  only 
■some  incidental  matter  is  of  equitable  cogni- 
zance.- Oraeff  v.  Felix  (Pa.)  768. 

Bill  for  recovery  of  possession  of  personal 
property  by  corporation  held  not  to  lie,  it  not 
ijeing  alleged  that  without  it  it  could  not  ex- 
ercise the  powers  and  privileges  of  its  fran- 
chise.—Keystone  Electric  Light,  Heat  &  Power 
Co.  V.  People's  Electric  Light,  Heat  &  Power 
Co.  (Pa.)  Ml. 

Before  bill  to  recover  property  can  be  main- 
tained, title  of  plaintiff,  which  is  disputed,  must 
be  settled  in  a  court  of  law. — Keystone  Electric 
Light,  Heat  &  Power  Co.  v.  People's  BSlectric 
Light,  Heat  &  Power  0>.  (Pa.)  961. 

A  bill  to  enforce  the  collection  of  a  debt  for 
intestate's  funeral  expenses,-  alleging  that  the 
administrator  had  refused  to  collect  an  amount 
due  from  a  sale  of  the  intestate's  real  estate,  is 
demurrable  on  the  ground  that  plaintiff  has  an 
adequate  remedy  at  law. — Gavitt  v.  Berry  (B. 
I.)  99. 

A  bill  for  an  accounting  between  partners 
engaged  in  an  illegal  business  will  not  lie. — 
Teoli  T.  NardoUllo  (R.  I.)  489. 

Where,  on  bill  for  an  accounting  between 
partners,  it  appears  on  the  coming  in  of  the 
report  of  a  master  that  the  partnership  was 
engaged  in  an  illegal  business,  the  suit  will  be 
dismissed,  though  the  defense  was  not  pleaded. 
—Teoli  V.  Nardolillo  (R.  L)  489. 

Where,  between  classes  of  heirs,  questions 
arise  as  to  marshaling  of  the  debts  and  assets, 
a  court  of  equity  will  Intervene.— Jenks  t. 
Steere  (R.  L)  698. 

{  2.     Pleadlnc. 

'  Where  a  bill  in  equity  is  not  drawn  and 
nnml)ered,  as  required  by  fourth  chancery  rule, 
it  will  be  dismissed,  with  costs. — Cobb  v.  Baker 
(Me.)  425. 

On  bill  to  cancel  written  instrument,  a  copy 
of  the  instrument  should  be  made  a  part  of  tlie 
biU.— Cobb  V.  Baker  (Me.)  425. 

A  bill  may  be  amended  by  inserting  new 
prayers  for  relief,  even  after  hearing,  where  no 
demurrer  was  filed. — Loggie  v.  Chandler  (Me.) 
1059. 

Bill  only  asking  for  particular  relief  which 
cannot  be  granted,  held  demurrable.— Loggie  T. 
Chandler  (Me.)  1069. 

Where  a  claim  for  injunction  was  based  on  a 
patent,  its  assignment,  and  a  deed  to  land, 
copies  thereof  were  necessary  exhibits  to  be 
filed  with  the  bill.— Nagengast  v.  Ala  (Md.)  333. 


An  answer  to  a  bill  in  equity,  denying  li^ 
of  complainant  to  equitable  relief  and  daiiaut 
the  benefit  of  such  objection  as  tboneh  raisrd 
by  demurrer,  ia  in  effect  a  demnrrer. — ^Bennec 
T.  Bennett  (N.  J.  Err.  &  App.)  BOX. 

A  litigant  may  demur  to  a  part,  answer  pan. 
and  plead  to  part  of  a  bill,  and  all  the  randts 
of  defense  may  be  Joined,  provided  eaeb  relaus 
to  separate  and  distinct  parts  of  the  bilL— 
Bennett  v.  Bennett  (N.  3.  Err.  &.  App.)  SOL 

The  filing  of  a  cross  bill  after  demnrrn'  to  i 
bill  does  not  prevent  the  court  from  conaiderJEj 
whether  the  bill  is  demurrable. — Bennett  t, 
Bennett  (N.  J.  Err.  &  App.)  501. 

Facts  within  complainant's  knowledge  befirT 
filing  of  original  bill  should  be  introduced  l? 
appflcation  to  amend,  and  not  by  a  sapp> 
mental  bill.— Commercial  Aasnr.  Gk>.  of  LodJus. 
V.  New  Jersey  Rubber  Co.  (N.  J.  Ch.)  156. 

Defect  In  bill  for  appointment  of  receiTEr 
by  insurance  company,  in  not  asking  for  an  ia- 
junction  and  in  not  maldng  inanrance  canusa- 
sioner  a  party,  held  waived  by  answer.- T«k 
V.  Pennsylvania  Mut  Life  Ins.  Co.  (Pa.)  SL 

Bill  for  an  accounting  by  some  of  tlie  de- 
fendants as  to  a  partnership,  and  by  otber<  ai 
receivers,  hdd  multifariooa. — Bovaird  t.  Sey- 
fang  (Pa.)  958. 

i  3.    ETideace. 

In  equity  a  responsive  answer  ia  condnsn 
in  favor  of  the  defendant,  nnlees  ft  ia  overcoc* 
by  the  testimony  of  two  credible  'witnesses,  or 
by  one  witness  and  such  corroborating  fa<ts 
and  circumstances  as  are  equal  to  the  tF;> 
mony  of  another  witness. — Mason  r.  Snith 
(Pa.)  642. 

8  4.    IHsmlasal  before  lieaximE- 

Where  it  is  not  clear  that  plaintiff  may  sot 
have  some  ground  for  relief  under  additionil 
allegations,  dismissal  of  bill  should  be  witltoat 
prejudice.— Ck)bb  v.  Baker  (Me.)  425. 

I  5.     Hearlac,   ■abmlastoB    of    issaea  ts 
Jnry,  and  reheariapc. 

A  court  of  equity  can  submit  matters  of  fart 
to  jury,  or  not,  in  its  discretion. — Baktx  v. 
Safe-Depoait  &  Trust  Co.  (Md.)  623. 

I  6.    Masters    and    coaualaaioaera,    aai 
prooeedlmcs  before  theaa. 

The  court  of  chancery  has  power  to  pass  as 
an  account  without  the  intervention  of  a  mat- 
ter.—Glover  V.  Jones  (Me.)  1104. 

Under  equity  rule  38  and  Gen.  LawS;  c  240i 
{  21,  exceptions  to  a  master's  report.  Bled  aft- 
er the  report  is  opened,  should  not  be  con- 
sidered, where  a  draft  of  the  report  ia  aemd 
on  the  parties  and  opportunity  given  to  object 
before  It  is  filed,  and  no  objections  axe  tka 
made.— Teoli  v.  Nardolillo  (R.  I.)  488. 

I  T.    Deeree    and  eaforoeaieBt  tkereol 

Where  there  is  no  general  prayer  for  rdiet 
a  court  can  grant  only  the  special  relief  aaktd. 
—Loggie  V.  Chandler  (Me.)  1066. 

Where  defendant,  who  has  made  default  ii 
an  equity  case,  fails  to  move  to  open  the  decz«e 
within  lO  days,  be  is  not  thereafter  entitied  ta 
notice  of  further  proceedings. — Glover  v.  Jooti 
(Me.)  1104. 

S  8.    BUI  of  review. 

A  bill  of  review  in  equity  must  contain  t 
statement  of  the  proceedings  had  on  the  forme 
bill,  the  decree,  and  point  out  the  alleged  a- 
rora,  and  the  ground  of  law  on  which  it  daimt 
to  sustain  the  bill  of  review. — Glover  v.  Joaei 
(Me.)  1104. 

A  bill  of  review  will  not  be  sustained,  witii- 
out  an  allegation  that  substantial  justice  his 
not  already  been  done  by  the  decree;  it  not 
appearing  that  the  review,  if  granted,  wooid 
result  in  any  material  alteration  of  the  decna. 
—Glover  v.  Jones  (Me.)  1104.3OQl€ 
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On  a  bin  of  review  complainant  held  not  en- 
titled to  impeach  the  bill  complained  of  on  a 
matter  not  specified  in  the  bill  of  review. — 
©lover  V.  Jones  (Me.)  1104. 

ERROR,  WRIT  OF. 

See  "Appeal  and  Error." 

ESCROWS. 

Kvidence  held  to  require  a  finding  tiiat  a 
deed  to  realtywas  delivered  to  a  third  party  as 
an   escrow.— Hillhouse  v.  Pratt  (Ck>nn.)  905. 

ESTABLISHMENT. 

Of  highways,  see  "Highways,"  S  1. 
Of  railroads,  see  "Street  Railroads,"  {  1. 
Of  trusts,  see  "Trusts,"  i  7. 
Of  turnpiises  or  toll  roads,  see  "Tornpikes  and 
Toll   Roads,"  f   1. 

ESTATES. 

See  "Remainders." 

Created  by  will,  see  "Wills,"  }  9. 

Decedents  estates,  see  "Descent  and  Distrlbn- 
tion";    "Executors  and  Administrators." 

Estates  for  years,  see  "Landlord  and  Tenant." 

■Restrictions  on  creation  of  future  estates,  see 
"Perpetuities." 

Tenancy  in  common,  see  "Tenancy  in  Com- 
mon. 

Trusts,  see  "Trusts,"  I  2. 

ESTOPPEL 

By  judgment,  see  "Judgment,"  ijl  6,  7. 

To  avoid  or  forfeit  insurance  policy,  see  "In- 
surance," 8  5. 

To  deny  agency,  see  "Principal  and  Agent," 
S  2. 

i    1.    Eanltable  estoppel. 

The  pnnciple  of  estoppel,  preventing  munic- 
ipalities from  defending  actions  for  failing  to 
repair  bridges  on  the  ground  of  want  of  legal 
authority,  does  not  apply  to  actions  against 
counties  in  the  state  of  New  Jersey.— Spencer 
V.  Board  of  Chosen  Freeholders  of  Hudson 
County  (N.  J.  Err.  &  App.)  483. 

Where  party  having  equitable  interest  in 
land  aids  in  disposition  of  legal  title,  she  is 
estopped  from  asserting  her  equitable  claims 
against  the  purchaser. — Kelley  v.  Repetto  (N. 
J.  Ch.)  429. 

Where,  before  signing  a  dedication  deed,  a 
landoTi'ner  said  he  would  not  sign  unless  all 
beach  owners  signed,  and  after  all  but  two  or 
three  had  signed  the  city  improved  the  walk, 
such  signer  cannot  claim  the  deed  was  in  es- 
crow until  all  owners  had  signed. — City  of  At- 
lantic City  V.  Atlantic  CSty  Steel-Pier  Co.  (N. 
J.  Ch.)  822. 

Devisees  of  a  purchaser  of  property  sold  at 
auction  by  a  judgment  creditor  holding  a  lien 
thereon,  who  stated  that  a  mortgage  was  the 
only  lien,  Jield  not  required  to  prove  that  the 
property  was  not  worth  the  price  and  the  judg- 
ment in  order  to  be  entitled  to  an  estoppel 
against  the  executors  of  the  judgment  creditor. 
—Borden  v.  Hutchinson  (N.  J.  Ch.)  1088. 

Where  a  judgment  creditor,  acting;  as  agent 
of  mortgagors,  sold  property  on  which  he  nad 
a  judgment,  and  stated  that  the  mortgage  was 
the  only  lien  on  the  property,  an  estoppel 
against  such  agent's  executors  to  set  up  such 
judgment  will  not  be  prevented  by  the  fact 
that  the  plaintiff  acted  as  agent  for  owners 
who  did  not  know  of  the  judgment. — Borden  v. 
Hutchinson  (N.  J.  Ch.)  1088. 


Plaintiff  in  a  judgment  having  conducted  an 
auction  sale  of  a  farm  on  which  the  judgment 
was  a  lien  and  assured  bidders  that  the  mort- 
gage was  the  only  lien,  his  executors  are  es- 
topped, and  will  be  enjoined  from  enforcing 
the  judgment  against  devisees  of  the  purchaser. 
—Borden  v.  Hutchinson  (N.  J.  Ch.)  1088. 

EVIDENCE. 

See  "Discovery";   "Witnesses." 

Applicability  of  instructions  to  evidence,  see 
"Trial,"  j  4. 

Effect  of  failure  to  affix  revenue  stamp  on  ad- 
missibility of  written  instrument  in  evidence, 
see  "Internal  Revenue." 

New  trial  for  newly-discovered  evidence,  see 
"New  Trial,"  §  3. 

guestione  of  fact  for  jury,  see  "Trial,"  {  3. 
eception  at  trial,  see  "Trial,"  {  2. 
Review  on  appeal  or  writ  of  error,  see  "Appeal 
and  Error,''  S  10. 

A»  to  particular  fticts  or  issues. 

See  "Adver.se  Possession,"  8  2;  'T)amageB," 
i  5;  "Estoppel,"  §  1;  "Fraudulent  Convey- 
ances," i  3;  "Gifts,"  {  1;  "Partnership,"  i 
1;    "Payment,"   f   1. 

Authority  of  agent,  see  "Principal  and  Agent," 

Capacity  of  testator,  see  "Wills,"  t  1. 
Undue  influence  of  testator,  see  "Wills,"  |  3. 

In  aeHont  by  or  against  parUciilar  classes  of 
parties. 

See  "Executors  and  Administrators,"  g  6;  "Rail- 
roads," {  2;    "Street  Railroads,"  S  2. 

in  partfcular  ctoil  actions  or  proceedings. 
See  'TMvorce,"  f  2;  "Garnishment, '  S  2;  "Tres- 
pass," S  1. 
Action  for  alienation  of  bnsband's  affections, 

see  "Husband  and  Wife,"  {  7. 
Action  for  personal  injuries,  see  "Master  and 

Servant."   g  4;    "Municipal  Corporations,"  { 

10;    "Street  Railroads,"  I  2. 
Action  for  support  of  pauper,  see  "Paupers," 

§   2. 
Action  on  note,  see  "Bills  and  Notes,"  g  3. 
Action  to  annul  marriage,  see  "Marriage." 
Action  to  recover  penalty  for  violation  of  food 

laws,   see   "Food." 
Action  to  set  aside  judgment,  see  "Judgment," 

S    5. 
Equity,  see  "Equity,"  |  8. 
Foreclosnte,  see  "Mortgages,**  |  7. 

In  oriminal  prosecutions. 

See   "Homicide,"  |  2. 

I   1.    RelevaBcy.  mmterlallty,   and   eo«i« 
petenoy  in  general. 

Where  plaintiff  sued  for  injuries  occasioned 
by  the  sudden  stopping  of  a  car,  the  exclusion 
of  evidence  of  injuries  sustained  by  one  who 
accompanied  her  held  to  present  no  question  of 
law.— Cote  V.  Grand  Trunk  Ry.  Co.  (N.  H.)  567. 

Where  plaintiff  seeks  to  recover  goods  sold 
as  obtained  by  fraudulent  representations  in 
letter,  plaintiff^  may  show  everything  that  oc- 
curred between  defendants  at  the  time  the  let- 
ter was  written.— J.  B.  Van  Sciver  Oo.  v.  Mc- 
Pherson  (Pa.)  73. 

i  2.     Admissions. 

Evidence  of  acts  .in  representative  capacity 
by  an  alleged  agent  Aeld  inadmissible,  in  the 
absence  of  proof  that  they  were  with  the 
knowledge  and  consent  of  the  principal. — Bar- 
low Bros.  Co.  T.  Parsons  (Conn.)  205. 

Evidence  of  acts  and  statements  of  a  general 
agent  within  the  scope  of  his  agency,  relative 
to  a  matter  in  controversy,  held  competent. — 
Carney  v.  Hennessey  (Conn.)  910. 

Where  the  parties  in  a  salt  to  determine  a 
boundary  derived  title  from  the  same  grantor, 
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declarations  of  such  grantor  as  to  where  he  in- 
tended to  draw  the  line  held  inadmissible. — 
Carney  v.  Hennessey  (Conn.)  910. 

Admission  of  a  prejudicial  declaration  by  a 
wife  in  an  action  against  the  hnsband,  she  haT- 
ing  been  improperly  joined  as  defendant,  held 
error.— Horan  t.  Byrnes  (N.  H.)  669. 

Admissions  of  fact  in  an  unsworn  answer  may 
be  used  by  complainant  as  evidence. — Craft  t. 
Schlag  (N.  J.  Ch.)  431. 

Statements  in  an  unsworn  answer  cannot  be 
Considered  as  evidence  for  the  answering  defend- 
ant—Craft r.  Schlag  (N.  J.  Oh.)  431. 

A  stipulation  of  counsel,  made  in  open  court 
and  talien  down  by  the  stenographer  at  a  for- 
mer trial,  is  admissible  in  evidence  on  a  new 
trial  of  the  same  cause. — Gallagher  t.  McBride 
(N.  J.  Sup.)  582. 

In  order  to  render  declarations  of  conspirator 
admissible  against  co-conspirators,  there  must 
be  preliminary  proof  of  conspiracy. — Marshall 
T.  Faddis  (Pa.)  225. 

Where  a  conspiracy  is  alleged  to  induce 
testator  to  malie  a  certaia  will,  declarations  of 
a  co-conspirator  after  his  decease  are  inadmis- 
sible.—Marshall  V.  Faddis  (Pa.)  225. 

Declarations  of  a  theater  manager  that  he 
was  acting  nnder  the  proprietor's  direction  in 
refusing  to  permit  service  of  process  on  an  ac- 
tor were  inadmissible  in  an  action  for  such  re- 
fusal.—Paulton  V.  Keith  (R.  I.)  635. 

S  3.     Hearsay. 

Copy  of  report  in  Dun's  Commercial  Agency 
held  not  competent  evidence  of  statements  on 
which  it  was  based.— Cowen  v.  Bloomberg  (N. 
J.  Sup.)  451. 

I   4.     Doenmentary  evideaee. 

Evidence  in  an  action  on  a  guaranty  annexed 
to  a  lease  held  sufficient  prima  facie  proof  of 
the  execution  of  the  lease,  so  that  it  was  prop- 
erly admitted  in  evidence. — Garland  t.  Gaines 
(Conn.)  19. 

An  entry  in  the  bool<s  of  a  corporation,  show- 
ing the  investment  of  a  portion  of  its  capital 
stock  in  taxable  real  estate,  is  evidence  of  such 
fact,  though  not  conclusive,  in  a  suit  by  a 
stoclchoider  to  obtain  a  reduction  of  the  tax 
on  tlie  stock  by  the  deduction  of  such  real  es- 
tate, as  authorized  by  Gen.  St.  §  38,36.— Appeal 
of  Cutler  (Conn.)  338;   Appeal  of  Barrett,  Id. 

The  connection  of  the  adverse  party  with  an 
account  held  not  sufficiently  established  to  au- 
thorize the  admission  of  the  books  of  account. 
—Gill  v.  Staylor  (Md.)  650. 

Books  of  account  by  a  party  to  the  transac- 
tions recorded  therein  are  not  admissible,  as 
independent  evidence  to  charge  the  other  party, 
in  an  action  against  the  estate  of  the  party 
keeping  the  books.— Gill  v.  Staylor  (Md.)  650. 

Books  of  account,  made  up  from  reports  of 
work  done  and  materials  used,  held  competent 
evidence  in  connection  with  the  reports. — Dia- 
ment  v.  CoUoty  (N.  J.  Err.  &  App.)  445,  808. 

Certain  memoranda  as  to  work  done  and  part 
of  a  method  of  carrying  on  business  held  com- 
petent, when  offered  in  connection  with  the 
boolu  of  account. — Diament  v.  CoUoty  (N.  J. 
Err.  &  App.)  445,  808. 

S  6.     Parol  or  eztrlnsie  OTldeiioa  affect- 
ing writings. 

Where  a  reorganization  preferred  railroad 
stock  certificate  is  alleged  not  to  contain  the 
entire  agreement,  all  the  agreements  and  reso- 
lutions, and  the  situation  of  the  parties  at  the 
time  the  stock  was  issued,  are  admissible  to 
arrive  at  the  intention  of  the  parties.- Scott  v. 
Baltimore  &  O.  R.  Co.  (Md.)  327;  James  v. 
Same,  Id. 

Evidence  of  negotiations  preceding  the  con- 
summation of  a  railroad  reorganization  agree- 


ment held  inadmissible  in  an  action  to  e«tabli-b 
the  rights  of  preferred  stockholders. — Scon  t. 
Baltimore  &  0.  R.  Co.  (Md.)  327;  Jamts  r. 
Same,  Id. 

A  complete  written  antenuptial  agreenHrii 
cannot  be  added  to  or  varied  by  paroL — Bna«-il 
V.  Russell  (N.  J.  Err.  &  App.)  1081. 

Where  agent's  authority  under  statute  m^st 
be  in  writing,  parol  evidence  held  inadmlssilM. 
— Somers  v.  Weacoat  (N.  J.  Sop.)  46Z. 

Purchasers  of  land  cannot,  in  ejectment  tm 
failure  to  pay  the  price,  show  parol  Knaranir 
that  electric  railroad  should  be  located  n«3: 
the  land.— Baker  v.  Flick  (Pa.)  349. 

In  an  action  on  a  marine  insurance  polic/. 
parol  evidence  held  admissible  to  show  the  a- 
tent  of  the  parties  and  their  constraction  of  tbt 
policy. — ^Phetteplace  v.  British  Sc  Foreign  Ui- 
rine  Ins.  Co.  (R.  I.)  33. 

I  6.     Opinion  e-vldenoe. 

An  objection  to  a  question  aa  to  who  oc-rj- 
pied  land  south  of  a  certain  fence  should  ht 
overruled  in  a  controversy  over  a  boand^trr 
line.— Carney  t.  Hennessey  (Conn.)  910. 

A  hypothetical  question  on  the  mental  et- 
padty  of  a  testator,  based  on  the  fact  that  n 
a  conversation  with  the  testator  he  had  passrti 
abruptly  from  one  subject  to  anotber  widtrit 
any  continued  conversation  on  the  part  of  as; 
one,  held  improperly  admitted. — Safe-Deposit  k 
Trust  Co.  of  Baltimore  v.  Berry  (Md.)  40L 

A  hypothetical  question  as  to  the  inferen-'* 
in  regard  to  a  testator's  mental  capacity  to  li« 
drawn  from  his  weak  physical  condition  kri* 
erroneously  submitted. — Safe-Deposit  &  Trust 
Co.  of  Baltimore  v.  Berry  (Md.)  401. 

An  assumption  in  a  hypothetical  qnestion  ia 
regard  to  the  mental  capacity  of  a  tesuto; 
held  erroneous,  where  the  evidence  abowed  ibf 
testator  comprehended  the  conTeraation  when 
the  same  was  explained  to  him  by  a  third  per- 
son present  at  the  time.— Safe-Deposit  &  Trust 
Oo.  of  Baltimore  v.  Berry  (Md.)  401. 

A  hypothetical  question  to  a  medical  expert 
for  the  purpose  of  proving  the  testator's  men- 
tal incapacity,  was  erroneous,  where  the  facts 
assumed  were  based  on  hearsay  testimony.— 
Safe-Deposit  &  Trust  Co.  of  Baltimore  v. 
Berry  (Md.)  401. 

In  a  will  contest,  a  hypothetical  qnestic4 
held  erroneous,  as  giving  a  wrong  coloring  t« 
the  facts.— Safe-Deposit  &  Trust  Co.  of  Bslc- 
more  v.  Berry  (Md.)  401. 

In  a  will  contest,  a  hypothetical  question 
held  erroneons,  as  containing  a  false  as'sump- 
tion.— Safe-Deposit  &  Trust  Co.  of  Baltimon 
v.  Berry  (Md.)  401. 

In  a  will  contest,  a  hypothetical  qnestion  to 
a  medical  expert,  for  the  purpose  of  provii; 
testator's  mental  iacapacity,  was  erroneonslv 
submitted,  where  based  on  facts  in  regard  to 
which  no  evidence  had  been  submitted.— Sife- 
Deposit  &  Trust  Oo.  of  Baltimore  t.  B«it 
(Md.)  401. 

In  a  vrill  contest,  a  hypothetical  qnestion  to 
a  medical  expert,  for  the  purpose  of  proving 
testator's  mental  incapacity,  was  erroneonslr 
submitted,  where  it  assumed  that  certain  state- 
ments made  by  the  testator  were  so  made  be- 
cause of  a  "misconception"  on  the  testators 
part. — Safe-Deposit  &  Trust  Oo.  of  BaltimoR 
r.  Berry  (Md.)  401. 

In  a  will  contest,  hdd  error  to  hare  asked  t 
nonexpert  witness,  who  had  testified  as  to  a 
certain  impression  under  which  the  testatar 
had  labored,  what  sort  of  people  get  such  im- 
pressions.— Safe-Deposit  &  Trust  Co.  of  Balti- 
more v.  Berry  (Md.)  401. 

In  a  will  contest,  based  on  the  mental  in- 
capacity of  the  testator,  it  was  error  to  have 
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refnsed  to  strike  out  the  opinion  of  a  witness 
that  the  testator  had  impressed  the  witness 
"as  being  very  childish  in  his  manner."— Safe- 
Deposit  &  Trust  Oo.  of  Baltimore  t.  Berry 
(Md.)  401. 

A  witness,  basing  his  opinion  on  two  social 
<>oaversations  had  with  the  testator,  heli  in- 
competent to  express  an  opinion  as  to  the  men- 
tal capacity  of  the  testator.— Safe-Deposit  & 
Trust  Co.  of  Baltimore  v.  Berry  (Md.)  401. 

liVhere  the  physical  condition  of  a  testator 
had  changed  after  the  execution  of  his  will, 
it  was  error  to  permit  a  witness  to  be  asked 
whether  the  testator  was  mentally  capable  of 
execntiag  a  will  when  she  saw  him  three 
weeks  after  the  execution  of  the  same  and  two 
weeks  before  his  death.— Safe-Deposit  &  Trust 
06.  of  Baltimore  y.  Berry  (Md.)  401. 

A  witness,  basing  an  opinion  as  to  the  men- 
tal capacity  of  a  testator  to  execute  a  will  on 
the  physical  condition  of  the  testator,  is  not 
competent  to  testify  as  to  such  capacity,  since 
physical  debility  is  not  a  criterion  of  mental 
incapacity.— Safe-Deposit  &  Trust  Co.  of  Bal- 
timore T.  Berry  (Md.)  401. 

A  single  conT«rsation  with  a  testator,  in  which 
he  bad  twice  miscalled  the  name  of  witness' 
son,  held  insnfficient  to  warrant  an  opinion  by  a 
nonexpert  as  to  testator's  mental  capacity.— 
Safe-Deposit  &  Trust  Co.  of  Baltimore  t.  Ber^ 
ry   (Md.)  401. 

In  a  will  contest,  facts  held  insufficient  to  show 
a  witness  competent  to  testify  as  to  testator's 
mental  capacity  to  execute  a  will.— Safe-Deposit 
&  Trust  Co.  of  Baltimore  v.  Berry  (Md.)  401. 

A  witness,  testator's  cousin,  having  had  one 
business  transaction  with  the  testator,  and  bas- 
ing his  opinion  on  the  physical  change  in  the 
testator  after  the  death  of  the  testator's  wife 
and  his  great  grief  thereat,  is  incompetent  to 
express  an  opinion  as  to  the  testators  mental 
capacity  to  execute  a  will.— Safe-Deposit  & 
Trust  Co.  of  Baltimore  t.  Berry  (Md.)  401. 

A  witness  Aeld  incompetent  to  testify  as  to  a 
testator's  mental  Incapacity. — Safe-Deposit  & 
Trust  Co.  of  Baltimore  v.  Berry  (Md.)  401. 

A  witness;  basing  an  opinion  on  conyersations 
which  show  that  a  testator  was  physically  weak- 
er and  more  forgetful  than  formerly,  is  incompe- 
tent to  testify  as  to  the  testator's  mental  ca- 
pacity to  execute  a  will. — Safe-Deposit  &  Trust 
Co.  of  Baltimore  v.  Berry  (Md.)  401. 

In  a  will  contest,  facts  Iteld  insnffldent  to 
warrant  an  opinion  as  to  testator's  mental  ca- 
pacity to  execute  a  will. — Safe-Deposit  &  Trust 
Co.  o"f  Baltimore  v.  Berry  (Md.)  401. 

That  testator,  after  having  paid  his  lodge  dues 
for  a  number  of  years  in  advance,  asked  the 
member  to  whom  they  had  been  paid  on  several 
different  occasions  how  his  (the  testator's)  ac- 
count with  the  lodge  stood,  does  not  constitute 
a  sufficient  foundation  for  the  opinion  of  the 
member  as  to  the  testator's  mental  capacity  to 
make  a  will.— Safe-Deposit  &  Trust  Oo.  of  Bal- 
timore v.  Berry  (Md.)  401. 

Qualification  of  witnesses  to  testify  concern- 
ing testator's  mental  capacity  at  the  time  of 
making  hia  will  determined.  —  Brashears  v. 
Orme  (Md.)  020. 

In  an  action  tot  injuries,  evidence  of  a  phy- 
sician, tending  to  show  that  piaintiflTs  physician 
was  nnskiliful  and  tending  to  contradict  him  on 
a  material  matter,  held  admissible. — Cote  T. 
Grand  Trunk  Ky.  Co.  (N.  H.)  507. 

EXAMINATION. 

Of  expert  witnesses,  see  "Evidence,"  I  6. 
Of  witnesses  in  general,  see  "Witnesses,"  f  3. 


EXCEPTIONS. 

Necessity  for  purpose  of  review,  see  "Appeal 

and  Error,"  f  4. 
Review  by  exceptions  or  appeal,  see  "Appeal 

and   Error,"    {   1. 
Taking  exceptions  at  trial,  see  "Trial,"  {  4. 
To  administrator's  account,  see  "Executors  and 

Administrators,"  {  7. 
To  report  of  master  in  chancery,  see  "Equity," 

f  6. 

EXCESSIVE  DAMAGES. 

See  "Damages,"  |  4. 

For  wrongful  death,  see  "Death,"  {  1. 

EXCHANGE  OF  PROPERTY. 

In  an  action  to  set  aside  an  exchange  of  prop- 
erty for  fraud,  the  relative  values  will  be  fix- 
ed as  of  the  time  of  the  exchange. — Tifel  v. 
Jenkins  (Md.)  840. 

Decree  dismissing  a  bill  to  set  aside  certain 
deeds  for  fraud  and  undue  influence  Md  prop- 
er.—Tifel  T.  Jenkins  (Md.)  840. 

EXCISE. 

Duties,  see  "Internal  Revenue." 
Regnlation  of  traffic  in  intoxicating  liquors,  see 
'intoxicating  Liquors." 

EXECUTION. 

See  "Attachment";    "Gamishmenf 

I  I.     Propertr  subject  to  ezeeutioB. 

Aa  between  debtor  and  creditor,  telephone 
poles  and  wires  i-emain  chattels,  and  may  be 
seized  on  execution. — Readfield  Telephone  & 
Telegraph  Co.  v.  Cyr  (Me.)  1047. 

i  S.     Stay,  qnashlnd  Tacatiac,  And  re- 
Ilex  against  ezecntlon. 

A  court  granting  an  injunction  restraining 
the  execution  sale  of  property  may  modify  the 
injunction  by  ordering  the  goods  to  be  sold  and 
the  proceeds  held  to  await  the  termination  of 
the  suit,  on  a  showing  that  the  value  of  the 

goods   will   depreciate  if  held   to   await   such 
etermination. — Wenzel  v.  Milbury  (Md.)  618. 

Where  an  alleged  purchaser  of  goods  obtains 
an  injunction  restraming  their  sale  under  an 
execution  against  the  seller,  but  the  bill  does 
not  show  that  a  portion  of  the  goods  levied  on 
were  conveyed  by  the  bill  of  sale  to  the  pur- 
chaser, the  injunction  restraining  the  sale 
thereof  will  be  dissolved. — Wenzel  v.  Milbury 
(Md.)  6ia 

A  bill  by  an  alleged  purchaser  of  goods  to 
enjoin  their  sale  nnder  an  execution  against  the 
seller,  which  does  not  show  that  the  sale  was 
prior  to  defendant's  judgment  claim,  is  not  suf- 
ficient to  authorize  an  injunction.— Wenzel  v. 
Milbury  (Md.)  618. 

I  3.     Sale. 

Act  June  16,  1836,  {  87,  relative  to  award  of 
issue  to  determine  validity  of  creditor's  lien 
on  execution  sale,  is  modified,  so  far  as  the  is- 
sue is  a  matter  of  right,  by  Act  April  20,  184C. 
—People's  Sav.  Bank  t.  Mosier  (Pa.)  132. 

Where  a  creditor  procures  appointment  of  an 
auditor  under  Act  April  20,  1846,  !  2,  to  dis- 
tribute the  proceeds  of  an  execution  sale,  he 
cannot  thereafter  have  an  issue  awarded  to 
determine  validity  of  the  lien  of  another  cred- 
itor.—People's  Sav.  Bank  v.  Mosier  (Pa.)  132. 

Inadequacy  of  price,  taken  in  conuection 
with  misdescription  and  misunderstanding 
among  bidders,  held  ground  for  setting  aside 
sheriff's  snle. — Fidelity  Building  &  Loan  Ass'n 
V.  Uhler  (Pa.)  224. 
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One  pnrchaaiiig  at  execution  sale  against  B. ' 
Md  to  take  tlie  land  discharged  ot  any  secret 
trust;  the  grantee  in  deed  from  B.  having 
given  notice  that  he  was  absolute  owner. — ^De- 
waters  V.  Kuhnle  (Pa.)  264. 

EXECUTORS  AND  ADMINISTRATORS. 

See  "Descent  and  Distribution";   "Wills." 
Testamentary  trustees,  see  "Trusts." 
Testimony    concerning   transactions    with   per- 
sons since  deceased,  see  "Witnesses,"  {  2. 

{  1.     Oolleetioa  and  iBaii«(emeat  of  es- 
tot«. 

Eztenaion  by  executors  of  a  note  due  testa- 
tor held  at  their  risk. — In  re  Gardner's  Estate 
g'a.)  846;   Appeal  of  Gardner,  Id.;   Appeal  of 
rotherline.  Id.;  Appeal  of  Stone,  Id. 

{  2.     AIIowaBoes  to  sarrlTimc  tHfe,  Ims- 
bamd,  or  ehlldrea. 

Under  antenuptial  contract,  widow  Aeld  not 
entitled  to  temporary  allowance  from  her  de- 
ceased husband's  estate. — Appeal  9t  Oowles 
(Conn.)  195. 

I  3.     AUoxranoe  and  payment  of  elalms. 

Where  complainants  were  induced  to  support 
testatrix  for  years  by  her  fraudulent  pretense 
that  she  was  destitute,  held,  they  were  entitled 
to  be  recompensed  ont  ot  her  estate  for  money 
so  fnrnished  her.— Anderson  v.  Elggers  (N.  J. 
Urr.  ft  App.)  B78. 

Debts  contracted  by  administrator's  decedent 
on  building  contracts  Aeld  to  take  precedence 
over  debts  contracted  by  the  administrator  In 
completing  contracts.— In  re  Allam's  Estate 
(Pa.)  252. 

Under  Gen.  Laws,  c.  220,  S  22,  the  failure  of 

an  executor  to  file  a  statement  in  the  probate 
court  denying  the  validity  of  a  duly-presented 
claim  against  his  testator  held  not  equivalent 
to  an  allowance  of  the  claim,  and  hence  not  to 
entitle  the  creditor  to  maintain  an  action  on 
the  executor's  bond.— Municipal  Court  of  Provi- 
dence V.  Wilboor  (R.  I.)  488. 

S  4.    IHstzibntlon  of  estate. 

Where  a  testator  allows  his  widow  to  select 
a  share  of  his  estate,  and  she  dies  before  mak- 
ing the  selection,  the  court,  under  Gen.  St.  { 
508,  may  appoint  distributors  to  complete  it. — 
Walker  v.  Upson  (Conn.)  904. 

Where  a  sum  bequeathed  to  a  minor  is  too 
small  to  pay  the  expense  of  having  a  guardian 
appointed,  such  sum  may  be  paid  to  his  guard- 
ian ad  litem  in  the  action.— (3ook  v.  First  TJni- 
versalist  Church  (R.  I.)  389. 

i  5.     Sales  mnd  eonveyanees  under  order 
of  oonrt. 

On  application  to  orphans'  court  by  adminis- 
trator with  the  will  annexed  for  approval  ot 
sale  of  testator's  lands,  the  court  cannot  deter- 
mine whether  the  lands  descended  to  testator's 
heirs,  and  were  not  within  the  power  of  sale 
conferred  by  will. — ^In  re  Devine  (K.  J.  Prerog.) 
138. 

Administrator,  applying  for  approval  ot  sale 
of  decedent's  land,  must  show  his  right  to  act  as 
administrator  with  will  annexed. — ^In  re  Devine 
(N.  J.  Prerog.)  138. 

When  fair  value  of  land  may  be  affected  by 
adverse  claim,  the  extent  of  such  claim  should 
be  shown,  to  enable  the  orphans'  court  to  de- 
termine whether  the  price  was  a  fair  one. — In 
re  Devine  (N.  J.  Prerog.)  138. 

Purchaser  at  administrator's  sale  after  con- 
demnation cannot  defend  against  action  for  the 
price  on  the  ground  of  arrangement  with  ad- 
ministrator to  be  liable  only  for  what  he  should 
realize  on  a  resale.— Fahrig  t.  SchimpS  (Pa^ 
237. 


In  proceedings  for  the  settlement  ot  az  »■ 
tate,  held,  that  the  court  exercised  a  pror* 
discretion  in  denying  an  application  for  as  ii. 
sue  to  determine  the  validity  of  certain  cttsi 
owned  by  the  administeator. — In  re  Ike'i  Ei- 
tate  (Pa.)  791. 

I  6.     Aetlona.  i 

An  agreement  of  the  parties  in  an  a«:a 
against  an  estate  held  to  render  it  not  error  > 
fail  to  submit  the  issue  of  insufficiency  of  ». 
sets,  as  required  by  Code,  art.  26,  i  2S.— GXt.l 
Staylor  (Md.)  650. 

Devisee  of  decedent  held  entitled  to  nu:c-.i3. 
suit  against  bis  lessor  for  breach  of  coT.ri'e 
in  the  lease.— Giannetti  v.  Smith  (S.  3.  Jt:  .< 
516. 

In  an  action  against  an  executor  on  net--  f 
testator,  held  error  to  receive  plaintiff's  ^ .:  r 
ment  of  the  debt,  not  sworn  to  by  him.— P•^ 
kins  V.  Humes  (Pa.)  934. 

In  an  action  against  an  executor  on  nctc<  < 
his  testator,  evidence  as  to  the  financial  rct- 
tion  of  the  parties  when  the  notes  vrer»  ►!- 
ecu  ted  held  inadmissible. — Perkins  r.  Hin.-4 
(Pa.)  034. 

The  rule  that  in  action  on  a  note,  a  copf  <i 
which  shall  have  been  filed  at  the  time  o;  '> 
statement,  the  execution  shall  be  taken  ts  :■: 
mitted  unless  execution  is  denied  on  oath,  i  ft 
not  apply  to  suits  against  an  executor  on  a  l.-- 
executed  by  the  decedent. — Perkins  v.  Hj:^ 
(Pa.)  934. 

An  allegation  by  way  of  inducemoit  tlut  u 
executor  failed  to  file  a  statement  in  the  t'- 
bate  court  allowing  or  rejecting  plaintiff's  <}..■  z. 
held  not  to  render  the  comidaint  demnrnKt- 
Slocum  V.  Wilbour  (R.  I.)  480. 

A  verdict  for  plaintiff  for  alleged  serrice?  :: 
keeping  house  for  the  defendant's  intestate  ' 
not  sustained  by  the  evidence.— <jrorton  v.  JoL. 
son  (R.  I.)  499. 

I  7.     Aoconntlng  and  settleaaent. 

(Creditor  barred  by  decree  of  orphans'  «-.* 
hdd  entitled,  under  Laws  1888,  p.  715,  to  'i 
cept  on  hearing  to  matter  in  final  aceocsri'. 
of  administrator  which,  if  sustained,  wo u'  \  s- 
crease  assets  from  which  he  might  obtain  :- 
lief  prayed  for. — ^Elquitable  life  Asaur.  Soc  •■ 
ObesTey  (N.  J.  Prerog.)  718. 

Where  exceptions  to  adminiaitrator's  acc<'::^ 
are  directed  to  payments  which  he  might  lai- 
fully  make,  they  cannot  be  sustained  witli' 
proof  that  administrator  had  kno'wiedge  ot  t 
creditor's  claim,  and  his  intent  to  insist  cc  .  - 
payment  out  of  the  estate. — Equitable  U- 
Assur.  Soc.  V.  Chesley  (N.  J.  Prerog.)  718. 

On  an  accounting  by  an  executor,  when  ii- 
terest  is  charged  on  bis  debt  to  the  estate,  t- 
should  be  allowed  interest  on  Iiis  claim  aeaiL.^ 
the  estate.— In  re  Sutton's  Etatate  (Pa.)  TTi- 

EXEMPTIONS. 

From  taxation,  see  '^Taxation."  I  8. 

EXPERT  TESTIMONY. 

In  dvil  actions,  see  "Evidence."  {  8. 

FACTORS. 

See  "Brokers";    "Principal  and  Agent-** 

Laws  1895,  c.  82,  relating  to  recording  c- 
tracta  for  sale,  held  not  to  apply  to  consigniK:' 
of  goods. — Richardson  Mfg.  (]o.  t.  Broois  (M^ 
672. 

Evidence  hdd  to  show  that  consignees  <-' 
goods  had  no  title  thereto,  and  that  defen-i^-' 
took  none  as  their  assignee  for  creditors.— BiU.- 
ardson  Mfg.  Co.  v.  Brooks  (Me.)  672. 
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FALSE  IMPRISONMENT. 

iabilitjr  of  Jtutice,  gee  "Jnatlces  of  the  Peace," 
S  !• 

1.     OItU  lUbUtty. 

Where  paagenger  has  been  arretted  for  trarel- 
ig  without  having  paid  his  fare,  in  an  action 
0  recover  tor  the  arrest  he  can  show  a  cnatom 
f  the  company  under  which  he  reasonably  he- 
aved that  the  ticlcet  which  he  tendered  was 
jgal  payment  for  the  trip.— Tidey  T.  Elrie  B. 
3o.  (N.  J.  Sup.)  427. 

Defendant,  who  complained  before  a  magis- 
rate  that  plaintiff  toolc  property  without  leave 
r  right,  hdd  not  liable  in  a  Biut  for  false  im- 
risonment,  though  plaintiff  was  arrested  on 
harge  of  larceny.— Magnussen  T.  Shortt  (Pa.) 
83. 

FEES. 

Creation  by  wHl,  aee  "Wills,"  f  9. 

FELLOW  SERVANTS. 

lee  "Master  and  Serrant,"  i  1. 

FENCES. 

See  "Adjoining  Landowners.* 

FILING. 

issignment  for  benefit  of  creditors,  see  "As- 
signments for  Benefit  of  Creditors,"  |  1. 

FINAL  JUDGMENT. 

Appealability,  see  "Appeal  and  Error." 

FINDING  LOST  GOODS. 

B'ailure  to  return  as  larceny,  see  "Larceny,* 

FINDINGS. 

See  "Trial,"  i  6. 

iteview  on  appeal  or  writ  of  error,  see  "Appeal 
and  Error.'^^J  10. 

FIXTURES. 

In  determining  question  whether  diattel  has 
lecome  a  part  of  the  realty,  the  intention,  as 
)hown  by  the  structure  and  mode  of  attachment 
hereof  and  the  use  of  the  property,  must  be 
considered.— Readfield  Telephone  &  Telegraph 
>».  T.  Cyr  (Me.)  lOiT. 

FOOD. 

Ber.  St  c.  12S,  amended  by  Laws  1886,  e. 
!97,  and  Laws  1896,  c.  143,  forbidding  the  sale 
>f  oleomargarine  in  imitation  of  butter,  lield 
lot  unconstitntional,  aa  interfering  with  any  in- 
lerent  right  to  engage  in  the  manufacture  and 
lale  of  a  wholesome  product. — State  ▼.  Rogers 
Me.)  564. 

Act  prohibiting  the  sale  of  oleomargarine  put 
ip  in  miitatlon  of  batter  ikeM  a  reasonable  ez- 
•rcise  of  the  police  power. — State  t.  Rogers 
Me.)  664. 

Under  statute  providing  that  act  of  selling 
ileomargarine  in  mutation  of  butter  shall  be  an 
iffense,  the  state  need  not  show  knowledge  on 
be  part  of  the  defendant.  —  State  t.  Rogers 
Me.)  564. 

In  proceedings  to  recover  a  penalty  for  adul- 
erating  milk,  it  is  not  necessary  to  aver  that 
he  milk  was  to  the  knowledge  of  defendant 


below    the    regnired    standard.— Vandegrift    t. 
Mlehla  (N.  7.  dap.)  16. 

In  proceedings  to  recover  a  penalty  for  the 
adnlteration  of  milk,  it  is  not  necessary  to  show 
the  particular  manner  in  which  the  analysis 
was  conducted.— Vandegrift  v.  Miehla  (N.  J. 
Sup.)  16. 

Testimony  of  the  chemist  who  made  the  an- 
alysis of  the  milk  that  he  was  duly  appointed 
held  prima  facie  evidence  of  his  official  char- 
acter.—Vandegrift  V.  MieMa  (N.  J.  Sup.)  16. 

Where  no  discretion  is  vested  in  the  justice. 
It  is  sufficient  if  the  conviction  provides  that 
the  penalty  is  to  go  as  the  law  directs.- Vande- 
grift V.  Miehla  (X.  J.  Sup.)  16. 

Where  the  statute  fixes  the  precise  penalty 
for  selling  adulterated  milk,  and  provides  that 
it  shall  be  paid  into  the  treasury,  a  judgment 
that  defendant  shall  pay  a  fine,  to  be  disposed 
of  as  the  law  directs,  is  sufficient— Vandegrift 
T.  Miehla  (N.  J.  Sup.)  16. 

FORECLOSURE 

Of  lien,  see  "Mechanics'  Liens,"  {  S. 
Of  mortgage,  see  "Chattel  Mortgages,"  |  2; 
"Mortgages,"  8J  6,  7. 

FOREIGN  CORPORATIONS. 

See  "Corporations,"  I  7. 

FOREIGN  JUDGMENTS. 

See  "Judgment"  1 10. 

FORFEITURES. 

For  nonpayment  of  tax,  see  "Taxation,"  {  9. 
Of  insurance,  see  "Insurance,"  t  4. 

FORMER  ADJUDICATION. 

See  "Judgment"  M  6>  7. 

FORMER  JEOPARDY. 

Bar  to  prosecution,  see  "Criminal  Law,"  {  2. 

FORMS  OF  ACTION. 

"Trespass,"  {  1. 


^%,,"''^'*'*"''!  I   IJ    "Assumpsit,   Action   of'; 
"Ejectment"{  ^"Entry,  Writ  of";   "Replevin"; 


FRAUD. 

See  "Fraudulent  0>nveyances." 

In  partCcular  cUisses  of  conveyantxs,  eonrUracts, 

or  transaction*. 
See  "Deeds."  i  1;    "Exchange  of  Property." 
Qronnd  for  annulment  of  marriage,  see  "Mar- 
riage." 
Procuring  making  of  will,  see  "Wills,"  (  3. 

i   1.    Deoeptlon  oonstitntliiK  frmnd,  mnd 
UabUlty  therefor. 

Fact  held  not  to  show  a  misrepresentation 
by  a  real-estate  agent  with  respect  to  quantity 
of  land  to  be  conveyed,  so  as  to  make  such 
agent  liable  in  damages.— Oilfillen  v.  Moor- 
head  (Conn.)  196. 

A  misrepresentation,  made  with  intent  that  it 
should  be  communicated  to  another  and  be  act- 
ed upon  by  him,  renders  the  person  making 
it  liable  to  such  third  person,  injured  by  acting 
on  such  representations. — Henry  v.  Dennis 
(Me.)  68.  , 

To  render  himself  liable  for  misrepresenti-lC 
tlons,  the  party  making  them  must  have  done 
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80  with  Intent  that  they  shoald  be  acted  upon. 
—Henry  t.  Dennis  (Me.)  68. 

i   2.     Aotlona. 

ETidence  in  an  action  for  deceit  considered, 
and  held,  that  defendant  ninst  hare  contem- 

Elated  that  the  conteots  of  letters  written  by 
im  would  be  communicated  to  other  persons, 
and  be  acted  npon  b^  them  to  their  Injnry,  In 
consequence  of  the  misrepresentations  contained 
in  such  letter. — Henry  t.  Dennis  (Me.)  58. 

A  declaration  for  deceit  held  to  state  a  canse 
of  action. — Steip  t.  Seguine  (N.  3.  Sup.)  715. 

A  declaration  for  deceit  hdd  not  demurrable. 
—Steip  T.  Seguine  (N.  J.  Sup.)  715. 

FRAUDS,  STATUTE  OF. 

Part  performance  as  sronnd  for  specific  perfonn- 
ance  of  contract  within  statute,  see  Spedflc 
Ferformanee,"  i  2. 

i  1.     Fromlsea  to  mnswer  for  debt,   de- 
fault, or  mlsoarrlase  of  anotlier. 

Facts  hdd  to  show  that  an  order  for  goods 
created  a  direct  personal  liability,  and  was  not 
a  promise  to  answer  for  the  debt  of  another, 
so  as  to  be  within  the  statute  of  frands.— 
Gallagher  t.  McBride  (N.  J.  Sup.)  682. 

i  2.    Real  property   and  estates  and  In- 
terests therein. 

An  oral  contract  employing  plaintiff  to  sell 
the  defendant's  farm  is  not  void  as  within  the 
statute  of  frauds.— Jadcson  t.  Higgins  (N.  H.) 
574. 

An  agreement  to  mortgage  a  lease  held  a 
contract  for  an  interest  in  land,  within  the 
statute  of  frauds.— Bemheimer  r.  Verdon  (N. 
J.  Err.  &  App.)  732. 

Gen.  Laws,  c.  233,  g  6,  held  to  prohibit  a  suit 
for  the  breach  of  an  oral  contract  requiring  de- 
fendant to  purchase  and  convey  real  estate  to 
the  plaintiff.— Bowen  ▼.  Sayles  (R.  I.)  103. 

i  3.     Beqnlsltes  and  anffiolency  of  writ- 
1ns. 

A  certain  note  given  by  defendant  hdd  not 
to  be  a  memorandum  of  an  agreement  to  mort- 
gage a  lease  sufficient  to  take  such  agreement 
out  of  the  statute  of  frauds. — Bemheimer  v. 
Verdon  (N.  J.  Err.  &  App.)  732. 

FRAUDULENT  CONVEYANCES. 

By  insolvent,  see  "Insolvency,"  i  1. 

{   1.    Transfers  and  transaotlona  Invalid. 

The  fact  that  a  conveyance  by  a  debtor  left 
him  without  anything  from  which  creditors 
could  realize  their  debts  will  not  affect  the  title 
of  the  grantees,  without  evidence  of  intent  to 
defraud  to  the  Icnowlodge  of  the  grantees. — 
Crooks  V.  Brydon  (Md.)  921. 

Under  the  evidence  in  trover  on  a  sheriff's  re- 
ceipt for  goods  attached  by  the  plaintiff,  held 
that  there  had  been  no  such  change  of  posses- 
sion of  the  property  to  defendant  as  would 
amount  to  notice  to  creditors,  and  hence  plain- 
tiff was  entitled  to  judgment. — ^Harrington  v. 
Blanchard  (N.  H.)  57«. 

Presumption  is  against  a  gift  by  a  wife  to 
a  husband  of  her  separate  estate.— Adoue  v. 
Spencer  (N.  J.  Err.  &  App.)  10. 

Presumption  against  a  gift  by  a  wife  to  her 
husband  of  her  separate  property  does  not  ap- 

§ly  to  the  income  of  such  property. — Adoue  v. 
pencer  (N.  J.  Err.  &  App.)  10. 

Evidence  held  sufficient  to  show  conveyance 
fraudulent  as  to  creditors. — ^Van  Patten  y. 
Oampiiell  (N.  J.  Err.  &  App.)  3070. 

Evidence  held  to  show  a  conveyance  with  In- 
tent to  injure  and  delay  creditors. — ^Hancock  t. 
Elmer  (N.  J.  C!h.)  140. 


Voluntary  conveyance  by  a  debtor  witb-« 
consideration  held  void  against  existing  ati.:- 
ors.— Hancock  v.  Elmer  (N.  J.  C!h.)  140. 

An  absolute  conveyance  by  a  principal  of  il 
his  property  to  his  surety,  who  has  not  paj<l  :it> 
debt,  for  a  named  consideration  not  VsiL  U 
void  as  to  the  principal's  creditors.— 43nft  r 
Schlag  (N.  J.  Ch.)  ^L 

Liability  of  a  surety  hdd  not  a  valid  coniz- 
ation for  an  absolute  conveyance  by  the  prin.:- 
pal  of  all  of  his  property,  as  against  the  pri^ 
cipal's  existing  creditors. — Craft  v.  Schlac  i> 
J.  Ch.)  431. 

A  surety  is  not  prednded  by  the  statute  ti  I 
frauds  from  taking  a  mortgage  oa  any  or  iD  «i  I 
the  principal's  property  to  secore  bis  nndintti!' 
ged  liabihty  as  surety. — Craft  t.  Scfalag  (S.  i.  l 
Ch.)  431.  ! 

A  gift  in  fraud  of  creditors  is  good  as  agu^t 
the  administrator  of  the  deceased  donor,  q-  { 
cent  to  the  extent  necessary   to   pay  the  ii- 
cedent's   debts. — Schwalber   t.   Bhman  CS.  i. 
Ch.)  1086.  , 

In  a  creditors'  suit,  evidence  kHd  to  sbc* 
that  a  deed  was  executed  in  good  faith  u  x- 
cnrity.— Piatt  v.  McClong  (N.  J.  Ch.)  1135. 

Evidence  held  to  show  suflScient  chiagB  c' 
possession  of  property  sold  as  araiinst  credi*  - 
of  the  seller.— McCulIough  v.  WiDey  (Pa.)  Sti 

I  2.     Rlshta    and   UabiUttes    of   partki 
and  porchasers. 

Though  a  conveyance  from  a  husband  to  la 
wife  is  fraudulent  as  to  creditors,  it  canoM  be 
impeached  as  against  one  who  in  good  faith  ai 
for  value  purchases  the  property  from  her.- 
Iiewis  V.  Dudley  (N.  H.)  572. 

A  wife's  mortgagee  held  to  be  an  innocent  |s^ 

chaser  for  value,  and  to  take  a  good  title  or 
der  his  mortgage,  though  her  title  secured  fp« 
her  husband  may  have  been  fraadulent.— Lrni 
V.  Dudley  (N.  U.)  672. 


i  3. 


pmrchai. 


Remedies  of  ereditors  ; 

era. 

Evidence  hdd  sufficient  to  rebut  the  prpsnE>> 
tion  of  fraud  arising  by  the  failure  of  the  [-a'- 
chaser  of  a  stock  of  goods  to  comply  with  i<rj 
1900,  c.  579.— Hart  v.  Dean  (Md.)  661. 

The  act  of  the  purchaser  of  a  stock  of  r^ 
in  making  inquiries  as  to  a  jnd^ment  afcair-t 
the  seller,  and  whether  the  judgment  wodc  b> 
binding  on  the  goods  before  the  issnance  of  i- 
execution,  does  not  tend  to  gtiow  that  the  sc-' 
was  fraudulent.- Hart  v.  Dean  (Md.)  661. 

The  presumption  of  frand  in  the  sale  of  i 
I  stock  of  merchandise,  created  by  a  f  ailnif  v 
comply  with  Acts  1900,  c  579,  art.  83,  it  vx 
conclusive  evidence  thereof,  but  only  create?  J 
presumption  which  the  purchaser  most  ret's: 
—Hart  V.  Dean  (Md.)  661. 

In  a  suit  to  set  aside  a  deed  as  void,  xoiir 
St.  13  Eliz.  c.  6,  8  6.  the  burden  of  show:;-- 
intent  to  defraud  creditors  held  to  be  tm  cts.- 
plninant.— Crooks  v.  Brydon  (Md.)  921. 

Evidence  in  a  suit  to  set  aside  a  deed  u 
fraudulent  Jteld  insufficient  to  show  a  disiaritT 
as  to  consideration  so  glaring  as  to  stamp  ti- 
transaction  with  fraud. — Crooks  v.  BrvdcHi  [Hi- 
921. 

A  finding  that  a  mortgage  was  made  in  (co- 
faith,  to  secure  a  contemporaneous  loan,  ii' 
without  any  fraudulent  intent,  shows  that  Vx 
mortgagee  was  a  bona  fide  purchaser  for  valcr 
—Lewis  T.  Dudley  (N.  H.)  572. 

Where  conveyance  by  husband  to  wife  ii  *'■ 
tacked  as  fraudnl«it,  the  burden  is  on  tilie  vifc 
to  show  that  he  used  her  separate  estttr' 
which,  when  established,  shifts  the  burden  •'- 
those  claiming  that  such  taking  was  a  gift.- 
Adoue  V.  Spencer  (N.  J.  EIrr.  &  A.pp.)  10. 
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Where  a  bill  alleged  that  a  debtor,  after  con- 
'yine  propertjr,  remained  in  possession,  which 
Ks  denied  in  Uie  answer,  the  aIle|ation  fail*; 
>  MroSf  being  offered  sastaining  it. — Piatt  v. 
cClong  (N.  J.  Ch.)  1125. 

Where  a  debtor  conreyed  property  as  secn- 
ty  for  his  debt,  which  was  for  several  thon- 
ind  dollars  in  items  of  from  $5  to  $20  each, 
lother  creditor  is  entitled  to  a  statement  of 
I  account,  and  a  reference  to  a  master  is 
•oper.— Piatt  r.  McClong  (N.  J.  Oh,)  1126. 

FRENCH  SPOLIATION  CLAIMS. 

ie   "United  States,"  S  1. 

GARNISHMENT. 

ee   "Attachment";    "Execution." 

1.    Persons    aad    p^roperty    sabjoet   to 
Barnlaliment. 

Where  money  is  given  to  an  attorney  to  be 
aid  to  a  third  party  for  services  rendered,  it 
'ill  constitute  a  trust  in  favor  of  the  benefi- 
iary,  subject  to  attadiment,  in  the  absence  of 
n  express  rejection  of  the  trust  by  the  benefi- 
iary.— Grieves  v.  Keane  (K.  I.)  501. 

A  trustee  held  properly  chargeable  under  trus- 
je  process.— Grieves  v.  Keane  (K.  I.)  601. 

S.     ProeeedlnKs  to  support  or  enforoo. 

Under  Gen.  St.  1888,  p.  292,  {  1253,  a  writ 
f  scire  facias  issued  out  of  one  superior  court 
a  garnishment,  to  secure  the  payment  of  a 
udgmont  entered  in  another  superior  court, 
^aa  void.— Savings  Bank  v.  Downs  (Conn.)  918 

A  garnishee  cannot  be  chanced  on  oral  testi- 
nony.— Wightman  v.  Kruger  (R.  I.)  385;  Same 
'.  Kirby,  Id. 

Where  three  consecutive  writs  were  issued 
igainst  defendant  because  of  failure  to  serve 
he  first  two  on  him,  and  his  wages  were  at- 
Ached  under  each  of  them,  there  was  such  an 
ibnse  of  process  that  a  valid  attachment  could 
lot  be  allowed.— Kemington  v.  Hazard  (R.  I.) 
197. 

GIFTS. 

Charitable  gifts,  see  "Charities." 

i   1.    Inter  tItos. 

A  relation  par  amoar  held  not  to  authorize  a 
iresumption  of  the  exertion  of  undue  influence 
)y  the  mistress,  to  invalidate  a  gift,  fraudu- 
ent  as  against  the  donor's  creditors,  from  the 
lonor  to  the  mistress. — Schwalber  v.  Bhman 
N.  J.  Ch.)  1085. 

A  gift  in  fraud  of  a  pursuing  creditor  is  good 
)etween  the  donor  and  the  donee. — Schwalber 
r.  Ehman  (N.  J.  Ch.)  1085. 

Evidence  held  insufficient  to  establish  gift.^ 
::iapper  v.  Frederick  (Pa.)  218;  Same  v. 
Fluck,  Id. 

Evidence  held  sufficient  to  establish  a  gift. — 
^.dams  V.  Cook  (Pa.)  954. 

GOOD  FAITH. 

!)f  purchaser,  see  "Fraudulent  Conveyances," 
S  2;   "Sales,"  {  6;   "Vendor  and  Purchaser," 

GRAND  JURY. 

See  "Indictment  and  Information." 

Undei^Gen.  Laws,  c.  227,  {  21,  an  indictment 
held  not  vitiated  because  the  ^rand  jurors  were 
selected  from  the  additional  list  drawn  by  spe- 
rial  order  of  the  court  before  the  first  list  was 
exhausted.— State  v.  Fidler  (H.  I.)  100. 

Under  Gen.  Laws,  c.  227,  8  21,  an  indictment 
held  not  vitiated  because  the  grand  jury  were 
not  selected  in  the  order  their  names  appeared 
on  the  jury  list— State  v.  Fidler  (R.  I.)  100. 


GUARANTY. 

Reqairements  of  statute  of  frauds,  see  "Frauds, 
Statute  of,"   {  1. 

i  1.     Beqnisltes  and  Talldlty. 

Leasing  of  premises  to  defendant's  son  held 
sufficient  consideration  for  the  execution  of  con- 
tract of  guaranty  by  defendant.— Garland  v. 
Gaines  (Conn.)  19. 

Execution  of  contract  of  guaranty  Jield  con- 
temporaneous with  that  of  a  lease.— Garland  v. 
Gaines  (Conn.)  19. 

i  2.     Gonstraetlon  and  operation. 

Guaranty  attached  to  a  lease  held  absolute, 
not  conditional. — Garland  v.  Gaines  (Conn.)  19. 

I  3.  _  Remedies  of  creditors. 

Plaintiff,  who  bought  notes  secured  by  mort- 
gage from  defendant  trust  company,  which 
^arantied  payment,  held  not  called  on  to  elect 
whether  he  would  hold  the  makers  thereof  in 
presenting  a  claim  thereon  for  allowance  in 
insolvency  proceedings. — Bank  Com'rs  v.  Securi- 
ty Trust  Cio.  (N.  H.)  113. 


GUARDIAN  AND  WARD. 

Embezzlement    by    guardian,    see    "Emliezzle- 
ment." 

I   1.    Appointment,     qnallflcatlon,      and 
tenure  of  guardian. 

Under  Gen.  Laws,  c.  243,  §  4,  petition  for 
appointment  of  guardian  must  be  dismissed, 
where  both  petitioner  and  ward  consent  there- 
to.—Pratt  V.  Probate  Court  of  Pawtucket  (R. 
I.)  500. 

i  2,     Onstody  and  eare  of  -ward's  person 
and  estate. 

Where  a  guardian  gave  a  personal  order  for 
goods  for  his  wards,  expecting,  to  the  knowl- 
edge of  the  seller,  to  pay  for  them  from  funds 
in  his  hands  as  guardian,  such  fact  did  not  re- 
lieve him  of  personal  liability  therefor.— Gal- 
lagher T.  McBride  (N.  J.  Sup.)  582. 

HACKMEN. 

Right  to  use  of  carrier's  premises,  see  "Gar- 
ners," I  1. 

HARMLESS  ERROR. 

In  civil  actions,  see  "Appeal  and  Error,"  t  11. 

HEALTH. 

See  "Food." 

HEARING. 

In  equity,  see  "Equity,"  I  6. 

In  probate  proceedings,  see  "Wills,"  |  4. 

HEARSAY. 

In  civil  actions,  see  "Evidence,"  S  8. 

HEIRS. 

See  "Descent  and  Distribution." 


HIGHWAYS. 


H 


See  "Bridges";    "Municipal  Corporations, 
9,  10;    "Turnpikes  and  Toll  Roads." 

Accidents  at  railroad  crossings,  see  "Railroads," 
I  2. 

i  1.     Establishment,  alteration,  and  dla- 
contlnnanee. 

Evidence  Tteld  to  show  that  authorities  of  a 
town  properly  entered  upon  land  taken  for  the 
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purpose  of  a  way  within  the  time  limited  bT 
Rev.  St.  c.  18,  I  86.— HasBey  T.  Bryant  (Me.) 
56. 

Act  Jnne  12,  1893,  relating  to  township  roada, 
held  repealed  as  to  townships  of  the  first  class 
by  Act  April  28,  1899.— In  re  Contract  of  Coal 
Tp.  (Pa.)  797. 

i  2.    ConstrvetioB,     lBsproTein«nt<     and 
repair. 

Under  Acts  1900,  c.  346,  the  board  of  road 
commissioners  of  Prince  George  connty  held 
authorized  to  select  some  particular  roads  for 
improvement.- Blnndon  t.  Crosier  (Md.)  1. 

Contract  for  county  public  road  construed, 
and  held,  that  contractor  was  entitled  to  recover 
for  deficiency  provided  from  borrow  pits. — Cur- 
ley  V.  Board  of  Chosen  Freeholders  of  Hudson 
County  (N.  J.  Sup.)  471. 

Interest  on  demand  against  county,  reaubred 
to  l>e  verified  before  payment,  can  be  allowed 
only  from  date  of  verification.— Curler  t.  Board 
of  Chosen  Freeholders  of  Hudson  County  (N. 
J.  Sup.)  471. 

Materials  necessarr  for  repair  of  public  road 
may  be  awarded  by  board  of  chosen  freeholders 
without  advertisement  and  contract  to  lowest 
bidder. — Curley  v.  Board  of  Chosen  Freeholders 
of  Hudson  County  (N.  J.  Sup.)  471. 

Approval  by  chief  engineer  of  a  public  road 
authorized  by  Act  April  7,  1888,  had  a  prereq- 
uisite to  recovery  under  a  contract  for  its  con- 
struction, unless  payment  is  ordered  by  board  of 
chosen  freeholders. — Curley  v.  Board  of  Chosen 
Freeholders  of  Hudson  County  (N.  J.  Sup.) 
471. 

i  3.     Becnlation  and  use  for  traveL 

One  erecting  a  temporary  platform  on  the 
sidewalk  in  front  of  property  to  take  down  a 
wall  held  only  bound  to  take  reasonable  pre- 
cautions against  Injury  to  persons  using  the 
sidewalk  lawfully.— Price  t.  Betz  (Pa.)  217. 

A  county  luid  not  liable  for  injuries  received 
from  defect  in  a  temporary  way  opened  around 
a  bridge  which  commissioners  were  rebuilding. 
—Brewer  v.  Sullivan  County  (Pa.)  259. 

Negligence  of  township  lu-ld  not  the  cause  of 
an  injury  to  pedestrian.- Ohl  v.  Bethlehem  I^. 
(Pa.)  288. 

Evidence  hdd  to  show  that  a  town  had  no- 
tice of  a  defect  in  a  highway  whereby  plain- 
tiff was  injured. — Hager  v.  Wharton  Tp.  (Pa.) 
757. 

In  an  action  for  injuries  received  on  a  high- 
way, plaintiff  hM  guilty  of  contributory  negli- 
fence.— Conrad   T.   Upper  Augusta  Tp.    (Pa.) 
70. 

lustmction  in  action  for  injuries  on  highway 
hdd  erroneous,  as  suggesting  that  plaintiff  may 
have  been  guilty  of  negligence  m  joining  a 
xleighing  Mrty  over  a  public  highway.— Tem- 
pleton  V.  Warriorsmark  Tp.  (Pa.)  950. 

Where  plaintiff,  driving  to  the  left  of  the  cen- 
ter of  a  paved  street,  collided  with  defend- 
ant's vehicle  coming  in  the  opposite  direction, 
held,  that  she  was  negligent  in  driving  on  the 
wrong  side  of  the  road.— Winter  v.  Harris  CR. 
I.)  308. 

HOLIDAYS. 


of  evidence  before  acquitting  on  the  groanj  4 
insanity.— Commonwealth  v.  Bamer  (Pa.)  60i 

I  3.     TrlaL 

Instruction  as  to  effect  of  evidoioe  oi  e^ 
reputation  for  peace  and  order  on  a  triii  !<g 
manslaughter  htid  correct — Commonwealtl  t, 
Harmon  (Pa.)  217. 


HORSES. 


See  "Animals." 


I 


See  "Sunday." 


HOMICIDE 


I   1.    Murder. 

Insanity,  to  be  a  defense  to  a  homicide,  must 
entirely  destroy  accused's  perception  of  right 
and  wrong.— Commonwealth  v.  Bamer  (Pa.) 
60. 

i   2.     E-vldenoe. 

It  is  proper  to  charge,  on  a  trial  for  murder, 
that  jury  must  be  satisfied  by  a  preponderance 


HUSBAND  AND  WIFE 

See  "Divorce";   "Marriage."  ' 

Acknowledgment  of  separation   agreement  ct  , 

"Acknowledgment,"  |  1. 
Admissions  by  wife,  see  "Evidence,"  f  2. 
Competency  as  witnesses,  see  "Witnesses."  1 1 
Conveyances  in  fraud  of  creditors,  see  "Fnafc- 

lent  Conveyances,"  I  1. 
Repeal  of  statute  relating  to  contracts  b^wea 

husband  and  wife,  see    Statntea,"  |  5. 
Rights  of  survivor,  see  "Blzecutors  and  Ads^ 

btrators,"  {  2. 

I  1.  Mutual  richta,  dntiM.  aad  UaUli- 
ties. 

Where  husband,  just  prior  to  marriage,  cw 
veys  his  property  to  trustee  without  knowl^te 
of  wife,  to  be  conveyed  after  hia  death  to  «±;; 
persons  named,  the  wife  cannot  have  maii:Lp!- 
ment  of  property  restored  to  husband,  bat  tf.< 
his  death  may  have  deed  annulled. — Pone;  t 
Fidelity  Ins.,  Trust  &  Safe-Deposit  Co.  (Fli 
86. 

Where  contract  for  erection  of  a  honst  oc 
the  land  of  a  married  woman  is  made  bj  be: 
husband,  and  the  work  is  done  with  her  buirl- 
edge  and  approbation,  a  contract  by  her  to  y.; 
therefor  wiu  be  implied. — ^Bankard  v.  Sluv 
(Pa.)  230. 

A  husband  and  wife  to  whom  land  has  bea 
conveyed  may  partition  the  same  by  mum: 
consent.— Merritt  v.  Whitlock  (Pa.)  7a& 

I  2.  CoiiTejaJioeB,  oontraota,  aad  ether 
transaotloiia  betireeK  hosbaad 
and  wife. 

A  woman  married  prior  to  the  aeparate  prop- 
erty act  of  1877  heid  not  liable  for  the  drbt  <£ 
a  firm  in  which  she  was  nominally  a  partser.- 
Bariow  Bros.  0>.  t.  Parsons  (Conn.)  205. 

{  3.     Disabilities  aad  prlTUscaa  of  ««*• 

ertnre. 

A  woman  married  prior  to  the  separate  pri?- 
erty  act  of  1877  held  not  liable  on  a  bond  vhid 
she  signed  as  surety  for  her  husband. — Barkv 
Bros.  Co.  V.  Parsons  (Conn.)  206. 

Written  promise  of  a  married  woman  in  Nc* 
Jersey,  signed  by  her  at  her  domicile,  and  n^ 
ried  by  the  husband  with  her  consent  to  X" 
York,  aijid  there  indorsed,  held  a  New  York  c^ 
tract,  and  governed  by  the  lawa  thereot- 
Thompson  v.  Taylor  (N.  J.  Err.  &  App.)  5R 

Contract  of  married  woman,  valid  in  N<:> 
York,  where  executed,  may  be  enforced  ifrains: 
the  married  woman  in  New  Jersey,  though  v  -'.i 
under  its  laws.— Thompson  v.  Taylor  (X.  J.  Err 
&  App.)  644. 

Statute  regulating  right  of  married   womis 
to  make  a  contract  of  suretyship  AcM  not  t 
close  the  courts  of  the  state  to  actions  an»iic 
in  other  jurisdictions,  where  law  is  different.- 
Thompson  v.  Taylor  (N.  J.  Err.  &  AppJ  514. 

Harried  woman  may  make  a  warrant  of  at- 
torney to  confess  judgment — Crosby  y.  Wirfi- 
bum  (N.  J.  Sup.)  455. 

i  4.     Wife's  ■•parata  eatata. 

Under  Act  April  9,  1873,  as  amended,  a  ^lt^ 
ried  woman,  in  an  action,  having  proved  th-* 
certain   property    belonged  ^Iq^he^^  need   n.<( 

Digitized  by  Vj(J(JVlC 


INDBX. 


1167 


prove  that  she  did  not  acquire  It  from  her  hua- 
band.— Vincent  v.  Ireland  (Del.  Super.)  172. 

It  is  unnecessary  that  a  wife  should  take 
from  her  husband  a  note,  on  handing  him  mon- 
ey of  her  separate  estate,  in  order  to  show  a 
loan.— Adoue  t.  Spencer  (N.  J.  Err.  &  App.) 
10. 

Married  women's  statute  in  New  Jersey  keld 
to  oTertlirow  the  common-law  rule  of  merger 
of  wife's  estate  in  the  husband.— Adoue  y.  Spen- 
cer (N.  J.  Err.  &  App.)  10. 

Under  Married  Woman's  Act,  {  4,  earnings  of 
married  woman  in  employment  separately  from 
her  husband  are  her  separate  property.— Turner 
▼.  Davenport  (N.  J.  Err.  &  App.)  4^. 

A  married  woman  may  contract  with  any  i>er- 
son  other  than  her  husband  for  wages,  which 
she  is  entitled  to  receive  as  her  separate  proper- 
ty.—Turner  T.  Davenport  (N.  J.  Brr.  &  App.) 
463. 

Under  Act  April  11,  1848,  a  married  woman 
can  contract  for  erection  of  a  house  on  her 
separate  estate.— Bankard  ▼.  Shaw  (Pa.)  230. 

§  4V^  Aetloas. 

Tbough  a  husband  is  keeping  a  house  of  en- 
tertainment, the  wife,  having  performed  serv- 
ices not  usual  for  the  entertainment  of  board- 
ers, may  recover  therefor,  without  a  special 
contract,  under  Act  April  9,  1873,  as  amended. 
—Vincent  v.  Ireland  (Del.  Super.)  172. 

Under  Act  April  9,  1873,  as  amended,  where 
a  husband  is  not  keeping  a  house  of  entertain- 
ment and  permits  his  wife  to  keep  boarders, 
she  may  recover  therefor.— Vincent  v.  Ireland 
(Del.  Super.)  172. 

In  an  action  against  a  husband  and  wife  for 
slander  by  the  wife,  the  propertr  of  the  wife 
alone  is  subject  to  attachment — ^Marcus  v.  Bo- 
vinsky  (Me.)  420. 

Under  Rev.  St.  c.  61,  I  4,  a  hnsband  may  be 
joined  as  nominal  party  defendant  with  his  wife 
in  an  action  for  slander  by  her.— Marcos  r. 
Rovinsky  (Me.)  420. 

A  confessed  judgment  against  a  married  wo- 
man will  be  opened  to  determine  question  of 
her  ability  to  make  contract  on  which  judg- 
ment was  confessed.— Crosby  T.  Washburn  (N. 
J.  Sup.)  46S. 

In  an  action  for  injuries  to  a  wife,  evidence 
as  to  the  value  of  her  separate  business  and 
that  she  was  obliged  to  give  It  up  was  compe- 
tent—Healey  T.  P.  Ballantine  &  Sons  (N.  J. 
Sup.)  611. 

In  an  action  for  injuries  to  a  wife,  an  alle- 
gation that  by  reason  thereof  she  was  prevent- 
ed from  transacting  her  necessary  affairs  was 
a  sufficient  allegation  of  special  damages.— Hea- 
ley  T.  P.  Ballantine  &  Sous  (N.  J.  Sup.)  511. 

S  S.    Separation   and   separata   malntea 


A  wife  living  in  OUo  cannot  sue  her  hns- 
band, also  resident  of  Ohio,  in  Pennsylvania 
for  her  separate  maintenance. — Curtis  v,  Cur- 
tis (Pa.)  760. 

S  6.    Abandonaient. 

Question  whether  agreement  of  separation  ez- 
ecnted  by  a  husband  and  wife  was  a  bar  to 
proceeding  for  support  held  not  reviewable. — 
Commonwealth  v.  Smith  (Pa.)  981. 

{  7.     EntielnK  and  aUenatins;. 

Kvidence  held  to  warrant  findmg  defendant 
gailty  of  alienating  the  affections  of  plaintiff's 
husband.— Beading  v.  Oazzam  (Pa.)  889. 

§  8.    Criminal  eonrersatlon. 

A.  husband's  right  to  damages  from  a  man 
who  debauches  his  wife  is  not  precluded  by  the 
fact  that  his  wife  was  eqnaliy  guilty  in  mak- 
ing improper  advances,  snch  fact  being  merely 
proper  to  be  considered  in  mitigation  of  dam- 
ages.- Seiber  t.  Pettitt  (Pa.)  763. 


In  an  action  by  a  husband  for  damages  for 
debauching  his  wife,  an  instruction  requiring 
defendantli  guilt  to  be  proven  beyond  a  rea- 
sonable doubt  to  justify  a  recovery  held  errone- 
ous, since  plaintiff  should  recover  on  affirmance 
of  his  averments  by  a  preponderance  of  evi- 
dence.—Seiber  T.  Pettitt  (Pa.)  763. 

ILLEGITIMATE  CHILDREN. 

See  "Bastards." 

IMPEACHMENT. 

Of  record,  see  "Appeal  and  E^or,"  {  8. 
Of  witness,  see  "Witnesses,"  |  4. 

IMPLIED  CONTRACTS. 

See  "Account  Stated";  "Assumpsit,  Action  of"; 

"Contribution";    "Work  and  Labor." 
Of  wife  to  pay  for  improvements  made  on  her 

property,  see  "Husband  and  Wife,"  S  1. 

IMPRISONMENT. 

See  "False  Imprisonment" 

IMPROVEMENTS. 

Liens,  see  "Mechanics'  Liens." 

On  premises  demised,  see  "Landlord  and  Ten- 
ant," f  4. 

On  separate  estate  of  married  woman,  see  "Hus- 
band and  Wife,"  S  4. 

Public  improvements,  see  "Municipal  Corpora- 
tions," {  7. 

IMPUTED  NEGLIGENCE. 

See  "Negligence,"  S  8. 

INCOMPETENT  PERSONS. 

See  "Insane  Persons." 

INCORPORATION. 

See  "Corporations,"  t  L 

INCUMBRANCES. 

On  property  devised  or  bequeathed,  see  "Wills," 

INDEBTEDNESS. 

Of  testator,  see  "Wilis,"  t  14. 

INDEMNITY. 

See  "Guaranty." 

Under  contract  for  public  works,  city  held 
not  authorised  to  retain  amount  of  claims  for 
damages  siutained  from  nature  of  work,  and 
not  from  contractor's  negligence,  from  the  lat- 
ter's  compensation.- Flynn  v.  City  of  Philadel- 
phia (Pa.)  248. 

INDICTMENT  AND  INFORMATION. 

See  "Grand  Jury," 

For  embezzlement  see  "Embezzlement." 
For   practicing   dentistry   without   license,    see 
"Physicians   and  Surgeons." 

i   1.    Heinlaltes  and  snffleienoy  of  aeon- 
satlon. 

On  a  prosecution  for  embezzlement,  a  bill  of 
particulars  of  such  embezzlement  hel'l  properly 
refused.— State  ▼.  Hatfield  (N.  J.  Sup.)  515.  t[^ 
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i  2.    Motloa  to  qiuMh  or  dlaaiiaa,   and 
demnnrer. 

Under  Gen.  Laws,  c.  250.  the  qnestlon  of  the 
constitutionality  of  a  law  reqninng  dentiats  to 
obtain  a  license  to  practice  cannot  be  raised 
on  a  demurrer  to  an  indictment. — State  t.  Mar- 
tin (R.  I.)  497. 

INFANTS. 

See  "Guardian  and  Ward." 

INFERIOR  COURTS. 

See  "Courts,"  f  3. 

INFRINGEMENT. 

Of  trade-mark,  see  "Trade-Marks  and  Trade- 
Namee,"  9  !• 

INHERITANCE. 

See  "Descent  and  Distribution." 

INJUNCTION. 

Restraining  execution,  see  "Execution,"  {  2. 
Restraining  nuisance,  see  "Nuisance,"  {  1. 

{  I,     Natnve  and  K'<"i>^ds  Im  ceneral. 

Failure  to  object  to  the  construction  of  a 
nuisance  Kdd  not  to  estop  a  party  injured 
thereby  from  maintaining  injunction  to  compel 
its  removal. — Townsend  v.  Kpstein  (Md.)  629. 

Plaintifts'  failure  to  object  to  the  passage  of 
an  ordinance  authorizing  the  erection  of  a 
nuisance  held  not  to  estop  them  from  main- 
taining injunction  for  its  removal. — Townsend 
V.  Epstein  (Md.)  629. 

Facta  hdd  not  to  authorize  an  injunction 
against  the  mayor  and  council  of  a  borough  to 
restrain  interference  with  work  on  the  tracks 
of  complainant  street-railway  company. — Bay- 
liss  T.  Newark  &  H.  Traction  Oo.  (N.  J.  Err. 
&  App.)  589. 

Application  for  preliminary  injunction  re- 
straining vendor  from  building  on  adjoining 
property  and  cutting  off  vendee's  light  and  air 
Mu  properly  refused. — Nay  lor  t.  Corson  (N.  J. 
Ch.)  529. 

Equity  has  no  jurisdiction  of  a  suit  to  enjoin 
acts  of  the  board  of  water  commissioners  on 
the  ground  that  such  board  was  no  longer 
legally  in  office  on  account  of  the  repeal  of  the 
act  under  which  they  held  ofiSce  by  a  subse- 
quent enactment.— GraefE  v.  Felix  (Pa.)  758. 

I  S.    Subjects  of  vroteotloa  and  relief. 

Facts  Md  to  show  that  actions  for  damages 
for  a  continuing  nuisance  would  cause  vex- 
ations litigation,  so  that  plaintiff  was  entitled 
to  equitable  relief  by  injunction.— Townsend  v. 
Epstein  (Md.)  629. 

Injunction  will  not  be  granted  which  will  con- 
tinue a  dangerous  condition  in  a  highway, 
where  the  damage  to  the  applicant  is  largely 
conjectural.— Schiarr  t.  City  of  Camden  (N.  J. 
Ch.)  817. 

Injunction  will  lie  to  restrain  borough  officers 
from  cutting  electric  wires  rightfully  erected 
in  the  borough  streets,  since  damages  would 
not  afford  an  adequate  remedy. — Point  Pleas- 
ant Electric  Light  &  Power  Co.  t.  Borough  of 
Bay  Head  (N.  J.  Ch.)  1108. 

Equity  will  enjoin  cor^ration  acting  under 

a  franchise  to  use  certain  streets,  which  are 
occupied  by  another  corporation  acting  under 
a  prior  similar  franchise,  from  all  interference 
not  strictly  unavoidable. — Edison  Electric  Light 
&  Power  Co.  v.  Merchants'  &  Manufacturers' 
Electric  Light,  Heat  &  Power  Co.  (Pa.)  766. 


I  3.     Aetlons  for  laJmietloBA. 

A  bill  for  injunction  M(i  insnfflcinit  to  li- 
lege  frand.— Graeff  y.  Felix  (Pa.)  758w 

Bill  showing  complainant  in  actaal  pon<«- 
sion  of  land  under  oil  lease,  and  alleging  t 
continuing  trespass,  should  not  be  dismi'v-'i 
where  matters  set  up  in  the  answer  are  :i 
avoidance,  and  are  met  by  a  replicatioa.- 
Greensboro  Natural  Gas  Co.  y.  Fajette  Ooin- 
ty  Gas  Co.  (Pa.)  768. 

i  4.    FreUinlaar7  and  laterlAevtorj  ia- 
Jmiotioms, 

Where  an   injunction  suit  is   heard  oo  ti 
and  answer  denying  the  equities   of  the  *- 
and  plaintifF  introduces  no  evidence,  the  prel.ci- 
inary  injunction  will  l>e  dissolved. — Blnnd^-i  t. 
(hosier  (Md.)  1. 

Where  a  motion  to  dissolve  an  injunrtioc  > 
heard  on  a  bill  and  answer,  and  the  latter  ir- 
nies  all  the  facts  stated  in  the  bill,  the  inj'  -  - 
tion  will  be  dissolved. — Wenzel  r.  MilboiT 
(Md.)  018. 

i  S.     WroBsfitl  Injiimetlsa.  | 

Where  a  declaration  cbargins  the  wroiKf-J    . 
suing  out  of  an  injunction  fails  to  allege  tlu:   ' 
it  was  done  maliciously  and  without  probi:'.>'   | 
cause,  it  is  subject  to  a  special  demnrrer.— Sl.f> 
Farlane  v.  Garrett  (Del.  Super.)  17B. 

IN  PAIS. 

Estoppel,  see  "Estoppel,"  {  1. 

IN  REM. 

Judgment,  see  "Judgment,"  |  9. 

INSANE  PERSONS. 

I   I.    Property  aad  eoBTeyaaeMk 

Committee  of  a  lunatic,  to  whom  Inqnirr  ^ 
made  by  purchaser  of  land  as  to  interest  «f 
lunatic  therein,  cannot  bind  him  by  declaraL<«. 
if  he  has  no  interest.— Jennings  T.  KoomCeU 
(Pa.)  135. 

INSANITY. 

As  defense  to  murder,  see  "Homicide.*  {  L 
Opinions  as  to  mental  capadty,  see  "Evidnce.* 
{  6. 

Sufficiency  of  evidence  as  to  defense  of  iii»is- 
ity  in  prosecution  for  homicide,  see  "Hau- 
cide,"  8  2. 

INSOLVENCY. 

See   "Assignments  for  Benefit   of    Creditarii''; 

"Bankruptcy." 
Of  beneficial  association,  see  "Beneficial  A?;-;- 

ciations." 
Of  corporation,  see  "Coroorations,"  {   5. 
Of  .trust  company,  see  "Banks  and   Banking.' 

%  1. 

I  1.    Asslcnjaent,    adadaiatrmttaa,    aal 
diitrlbation  of  iBsoWemt* s  estate. 

Constructive  fraud  on  the  part  of  a  mun- 
gagor  and  mortgagee  in  dealing  with  the  mt>r- 
gaged  property  held  not  to  render  the  m<>r:- 
gage  void  as  against  the  mortgagor's  assigner 
in  insolvency. — Broderick  y.  Richardson  (N.  H  > 
92. 

Claimant  against  insolvent  tmst  company, 
who  holds  mortgage  given  by  a  maker  of  nnrr 
bought  from  such  company  as  collateral,  ttr 
payment  of  which  note  the  company  guaran- 
tied, held  entitled  to  prove  full  amount  due  on 
such  guaranty.— Bank  Oom'rs  y.  Becaritr  Tnsr 
Co.  (N.  H.)  118. 

Claims  against  an  insolvent  trust  rompaar 
should  be  allowed  as  of  date  of  appointment  uf 
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he  assifrnee.— Bank  Oom'rs  r.  Seeoritj  ?^8t 
3o.  (N.  a.)  113. 

Claimant  against  inaolvent  trust  company 
le/d  not  entitled  to  preference  over  other  unse- 
nred  creditors  to  money  collected  on  certain 
oUaterals,  in  absence  of  showing  that  it  went 
Qto  assignee's  possession. — Banic  Com'rs  t.  Se- 
urity  Trust  Co.  (N.  H.)  113. 

Claimant  against  insolvent  trust  company 
rM  entitled  to  benefit  of  certain  contract  of 
uch  company,  so  as  to  share  with  other  credit- 
Ts  for  balance  due  on  certain  note.— Bank 
3oni'rs  ▼.  Security  Trust  Oo,  (N.  H.)  113. 

"Where  claimant's  money  or  property  which 
IBS  been  misapplied  by  an  insolvent  institution 
aunot  be  traced,  such  claimaut  is  not  entitled 

0  a  preference  over  other  creditors. — Bank 
Jom'rs  V.  Security  Trust  Oo.  (N.  H.)  118. 

Claimant,  who  bought  certain  notes  secured 
ly  mortgage  from  an  insolvent  trust  company, 
I'hich  notes  the  latter  collected  without  author- 
ty,  held  to  have  no  right  to  preference  over 
ither  creditors.— Bank  Oom'rs  v.  Security  Trust 
)o.  (N.  H.)  113. 

INSTRUCTIONS. 

n  civil  actions,  see  "Trial,"  <  4. 
n   criminal  prosecutions,  see  ^'Criminal  Law," 
§  5;    "Homicide,"  t  8. 

INSURANCE. 

'arol  evidence  to  show  construction  of  policy 
by   parties,   see   "Evidence,"   i  5. 

'olioy  as  assets  in  bankruptcy,  see  "Bankrupt- 
cy," S  1. 

1.  Insurance  eompanlea. 

Charter  of  mutual  insurance  company  held  to 
LUthorize  it  to  insure  corporations,  as  well  as 
ndividnals.— French  v.  City  of  Millville  (N.  J. 
5up.)  465. 

2.  Insnranoe  asents  and  brokers. 

Where  one  acts  as  agent  of  insurance  com- 
>nny  in  obtaining  applications  for  life  insurance 
vhile  he  did  not  have  the  license  required  by 
lev.  St.  c.  49,  i  73,  and  amendments,  he  cannot 
•ecover  compensation  for  services  rendered.— 
Black  V.  Security  Mut.  Life  Ass'n  (Me.)  51. 

i  3.     The  contract  in  ceneraL 

A  fire  insurance  policy  on  a  main  building 
ind  all  additions  thereto  adjoiniag  and  com- 
nunicating  held  to  cover  an  engine  house  and 
Iry  house  situated  within  a  few  feet  of  the 
nnin  building  and  connected  therewith  by  a 
iKivable  bridge.— Marsh  v.  New  Hampshire 
•■ire  Ins.  Co.  (N.  H.)  88. 

4.  Forfeiture  of  policy  for  iMreaoh  of 
promissory  -warranty,  covenant, 
or  condition  svbseanent. 

In  an  action  on  a  policy,  affidavit  of  defense 
leld  sntflcient.— Yentzer  v.  Farmers'  Mut.  Ins. 
:o.  (Pa.)  767. 

Giving  deed  absolute  on  Its  face  held  to  ren- 
ler  a  policy  providing  against  change  of  title 
roid,  though  there  is  a  subsequent  reconvey- 
incc.— Bemis  v.  Harbor  Creek  Mut  Fire  Ins. 
:o.  (Pa.)  7e». 

i  6.  Estoppel,  walTer,  or  anroementa 
aSeotlnc  richt  to  aTold  •>  for- 
feit policy. 

Effect  of  notice  of  cancellation  of  policy  aft- 
>r  a  fire  by  insurer  of  its  own  accord,  and  re- 
reution  of  pro  rata  proportion  of  premium, 
xjnsidered.— -Commercial  Assur.  Q).  of  London 
r.  New  Jersey  Rubber  Oo.  (N.  J.  CJh.)  165. 

Cancellation  by  insurer  of  its  own  accord  of 

1  fire  policy,  and  retention  of  the  pro  rata  pro- 
portion of  the  premium,  held  an  afiirmance  of 
the  validity  of  the  policy. — Commercial  Assur. 

49  A.— 74 


O).  of  London  v.  New  Jersey  Rubber  Oo.  (S. 
J.  Ch.)  166. 

By  paying  previous  losses  under  a  marine  in- 
surance policy,  identical  with  the  losses  in  ques- 
tion, Aela,  that  the  company  was  estopped  to 
refuse  further  payment  without  notice  that  it 
would  discontinue  such  payments  previous  to 
the  trial  of  a  suit  on  the  policy.— Phetteplace 
T.  British  &  Foreign  Marine  Ins.  (3o.  (R.  I.)  33. 

I  6.     Bisks  and  causes  of  loss. 

Suicide  will  not  defeat  action  on  life  insur- 
ance policy  not  procured  with  intent  to  commit 
suicide,  unless  contract  so  provides. — Campbell 
V.  Supreme  Conclave  Improved  Order  of  Hepta- 
sophs  (N.  J.  Err.  &  App.)  550. 

Under  the  provisions 'of  a  marine  insurance 
policy,  the  insurance  company  Aeld  liable  for 
leakage,  though  part  of  the  journey  was  made 
overland.— Phetteplace  v.  British  &  Foreign 
Marine  Ins.  Co.  (R-  L)  88.      • 

I  7.     Extent  of  loas  and  liability  of  la- 
snrer. 

Employer's  insurance  policy  construed,  and 
held,  that  not  the  amount  of  the  employe's 
Judgment,  but  the  amount  paid  by  the  em- 
ployer, was  the  sum  for  which  insurer  wns 
responsible.— Moses  v.  Travellers'  Ins.  Co.  (N. 
J.  Err.  &  App.)  720. 

The  method  of  determining  liability  of  em- 
ployer's insurance  company  on  bankruptcy  of 
employer  determined. — ^Moses  v.  Travellers'  Ins. 
Oo.  (N.  J.  Err.  &  App.)  720. 

Transfer  of  an  employer's  property  to  a  trus- 
tee in  bankruptcy  had  a  nayment  of  employer's 
liability  to  employe  witnin  employer's  insur- 
ance policy,  and  perfected  liability  of  insurer 
to  the  amount  employe  was  entitled  to  receive 
of  the  bankrupt's  estate. — Moses  v.  Travellers' 
Ins.  Oo.  (N.  J.  Err.  &  App.)  720. 

Under  the  provisions  of  a  marine  insurance 
policy,  held,  that  the  company  was  not  liable 
to  pay  for  leakage  unless  it  amounted  to  7  per 
cent,  or  upward,  and  then  it  was  liable  for  the 
whole  leakage  without  deduction. — Phetteplace 
V.  British  &  Foreign  Marine  las.  Oo.  (R.  I.) 

sa 

{  8.     Hotioe  and  proof  of  loss. 

Where  an  insurance  company  submitted  to  an 
appraisal  a  loss  by  fire,  ft  did  not  waive  the 
requirement  of  its  policy  that  proofs  of  loss 
should  be  filed  within  a  specified  time.— Four- 
nier  v.  German-American  Ins.  Co.  (R.  I.)  98. 

i  9.     Adjnstment  of  loss. 

Where  the  insured  calls  for  appraisers  under 
a  fire  policy,  and  they  are  appointed  and  quali- 
fied, he  cannot  refuse  to  be  bound  by  the 
award.— American  Cent.  Ins.  Co.  v.  Landau 
(N.  J.  Ch.)  738. 

Where  the  appraiser  under  a  fire  policy,  ap- 

Sointed  by  the  insured,  after  he  has  qualified, 
isagrees  with  the  other  appraiser,  and  refuses 
to  act  further,  the  insured  should  appoint  an- 
other at  once. — American  Cent.  Ins.  Oo.  v. 
Landau  (N.  J.  C3i.)  738. 

Where,  under  a  fire  policy,  appraisers  are 
appointed,  who  choose  an  umpire  and  disagree, 
an  award  made  by  the  umpire  and  one  ap- 
praiser will  be  binding  if  the  other  resigns  or 
refuses  to  act. — American  Cent.  Ins.  (>o.  v. 
Landau  (N.  J.  Ch.)  738. 

1 10.   Bl||l>t  to  proceeds. 

Application  for  Rfe  insurance  construed,  and 
held,  that  insurer  had  no  power  to  pay  the  in- 
surance to  any  other  tnan  the  beneficiary 
named  in  the  application.— McNally  v.  Metro- 
politan Life  Ins.  Co.  (Pa.)  299. 

.^.pplications  and  certificates  of  insurance  Jheld 
to  snow  an  iutentiou  and  assent  that  the 
money  should  be  payable  to  the  beneficiary's 
wife,  governing  a  stipulation  in  the  certificate 
that,  u  there  was  no  will  specifically  bequeathe 
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ing  the  benefits,  tbey  weie  payable  to  the  heira 
at  law. — ^House  t.  Northwestern  Lite  Aasur. 
Co.  (Pa.)  937. 

111.  Aetlona  on.  pQllelea. 

In  an  action  on  a  life  policy,  defended  on  the 
frround  of  breach  of  condition  against  suicide, 
whether  the  insured  was  insane,  and  whether 
his  self-destruction  was  the  direct  result  of  in- 
sanity, held  questions  for  the  jury. — Arnold  t. 
Connecticut  Mut.  Life  Ins.  Co.  (Me.)  1103. 

In  an  action  on  a  life  policy,  defended  on  the 
ground  of  breach  of  condition  aeainst  suicide, 
a  verdict  in  favor  of  plaintiff  held  not  contrary 
to  the  evidence. — Arnold  v.  Connecticut  Mut. 
Life  Ins.  Co.  (Me.)  1103. 

1 12.  Mutual  benefit  insurance. 

Change  in  by-laws  of  beneficial  society,  made 
before  death  of  member,  allowing  benefits  on 
suicide  within  five  years,  held  valid. — Chambers 
V.  Supreme  Tent  of  Knights  of  the  Maccabees 
of  the  World  (Pa.)  784. 

INTENT. 

Fraudulent,  see  "Fraudulent  Conveyances,"  {  1. 

INTEREST. 

See  "Usury." 

Liability  of  executor,  see  "Executors  and  Ad- 
ministrators," {  7. 

INTERLOCUTORY  JUDGMENT. 

Appealability,  see  "Appeal  and  Error." 

INTERNAL  REVENUE. 

V.  S.  Internal  Revenue  Law  1898,  {  14,  pro- 
viding that  certain  written  instruments  shall 
not  be  admissible  in  evidence  unless  stamped, 
affects  their  admissibility  in  federal  courts 
only. — Garland  t.  Gaines  (CJonn.)  19. 

INTERPLEADER. 

I   1.    Rlclit  to  Interpleader. 

Plaintiff  Add  not  entitled  to  an  order  requir- 
ing various  claimants  of  a  fund  to  interplead, 
since  they  were  not  claiming  under  the  same 
right.— Connecticut  Mut  Life  In«.  Oo.  t.  Tuck- 
er (R.  I.)  26. 

I  S.    ProeeetUngs  and  relief. 

A  bill  of  interpleader  assumes  that  the  plain- 
tiff thereunder  fa  a  mere  stakeholder,  and  he 
cannot  be  heard. — Connecticut  Mut.  Life  Ins. 
Co,  T.  Tucker  (R.  1.)  26. 

INTERSTATE  COMMERCL 

Regulation,  see  "Commerce." 

INTESTACY. 

See   "Descent  and   Distribution." 

INTOXICATING  LIQUORS. 

{  1.    Power  to  control  traiile. 

Evidence  held  to  show  that  certain  Uqnors 
seized  by  the  state  had  arrived  within  the 
state,  within  the  meaning  of  the  "Wilson  act, 
80  as  to  be  subject  to  the  operation  of  the  state 
laws.— State  v.  Intoxicating  Liquors  (Me.)  670. 

Evidence  held  to  show  that  transportation  of 
liquors  brought  into  the  state  had  been  com- 

fileted  at  the  time  of  their  seizure. — State  t. 
ntoxicating  Liquors  (Me.)  670. 

i  2.    Iiloenses  and  taxes. 

An  allegation  of  the  execution  of  a  liquor 
■eller's  bond  in  a  complaint  thereon  amounts 


to   an    allegation    of   its   delireir. — Jacobs  t.  i 
Hogan  (Conn.)  202. 

An  answer  in  an  actloii  on  a  liquor  sdk.-> 
bond,  which  fails  to  specially  deny  its  ti-r.y  \ 
tion  and  delivery  as  alleged,  admits  sack  tvrs 
—Jacobs  V.  Hogan  (Conn.)  202. 

A  condition,  when  a  surety  signed  a  Sqsf  I 
seller's  bond,  that  a  third  person   should  <s.  '•■ 
as   principal  before  delivery,  Aeld   no  defei^ 
under  the  pleadings.— Jacobs  v.   Hogan  (Cuilii 
202.  I 

Ordinance  forbidding  sale  of  liaaors  witlia  i  ' 
city    without    a    license    held   valid. — Stobi  t. 
Schlacter  (N.  J.  Err.  &  App.)  556. 

Under  Act  June  9.  1891  (P.  L.  248).  aran-'-  i 
ing  Act  May  13,  1887  (P.  U  108),  paymeu  ■-•. 
liquor  license  tax  to  township  treasoter  it 
county  treasurer  may  be 'Compelled,  though  tir 
latter  has  paid  such  sum  to  the  townsUp  niptr- 
visors.- Erzykwa  v.  Croninger  (Pa.)  979. 

Where  a  partnership  took  a  wholesale  liQ^-' 
license  to  sell  at  a  designated  building,  and  pni- 
died  their  liquors  with  teams  from  hoax  » 
house,  the  business  was  illegal,  under  G-":. 
Laws,  c.  102,  S§  1,  2,  6.— Teoli  ▼.  Nardoiao  ,H. 
I.)  489. 

I  3.     Searehea,  aelsnres,   and   forfeitBrcL 

General  direction  in  warrant  to  search  f-<  Si- 
toxicating  liquors,  without  restriction  u  : 
time,  authorizes  search  at  ni^ht  as  well  s>  _ 
daytime.— State  v.  Bennett  (Ale.)  S67;  San:*«. 
Lessard,  Id.;  Same  t.  Clarity,  Id.;  Saz^  '. 
Melanson,  Id. 

In  description  of  premises  in  a  search  vi  - 
rant,  there  is  no  legal  objection  to  nnion  of  t.- 
words  "dwelling  house"  and  "inn."— Stsie  - 
Bennett  (Ale.)  867;  Same  f.  I^essard.  II 
Same  v.  Clarity,  Id.;  Same  y.  Melanson.  Id. 

Lager  beer,  but  not  whisky,  hHd  sabjevt  '. 
seizure  under  Pub.  St.  c.  112,  8  30,  on  a  c"-- 
plaint  for  unlawfully  keeping  for  sale  "'' 
hundred  gallons  of  lager  beer  and  otb«  c  ' 
spiritnons  liquor."— State  T.  Ijager  Beer  i: 
Whisky  (N.  H.)  676. 


ISSUES. 

Presented  for  review  on  appeal, 

and  Error,"  {  4. 
Trial  by  jury  of  issues  in  eqnity,  t 

{  6. 


"Eqnitr.* 
■ee  'Xris- 


JEOPARDY. 

Former  jeopardy  bar  to  prosecution. 
inal  Law,"  |  2. 

JOINT  TENANCY. 

See  "Tenancy  in  Common." 

JUDGES. 

See  "Courts";    "JusUces  of  the  Peace." 
Conduct  at  trial,  see  "Trial,"  i   1. 

{   1.    Appolntntentt     qnali&oatian,     aai 
teanre. 

Under  17  Del.  Laws,  c.  207,  S  14,  tlie  jci.- 
of  the  municipal  court  of  the  city  of  WiIBli:^ 
ton  held  to  be  a  pnbllc  "officer,"  within  Ct- 
art.  8,  {  9,  whose  appointment  by  the  goT«> 
or  must  be  confirmed  by  the  senate. — Su:e  •< 
Churchman  (Del.  Super.)  381. 

JUDGMENT. 

Action  against  married  woman,  see  "Hnsbii 

and  Wife,"  |  4%. 
Review,   see   "Appeal  and   Ehror." 
Warrant  of  attorney  to  confess   judgm<-n*  '■ 

married  woman,  see   l^nsliand,  and  Wiu. 

»  3.  Digitized  by  COOgle 


INDEX. 
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In  paitleular  elvU  atMona  or  vroeuding*. 
ce  "Attachment,"  %  1;    "Divorce,"  ff  2,  4. 
•ecree  in  equity,  see  "Equity,"  |  7. 
in  appeal  or  writ  Of  error,  see  "Appeal  and 
Error,"  |  12. 

1.  By  «oiifaaaio]i. 

Opening  indgment  by  confession  to  let  in 
efeuse  of  payment  on  evidence  thereof  is  not 
LTor. — Heist  v.  Reist  (Pa.)  B51. 

2.  By  default. 

On  hearing  in  damages  after  default  In  an 
ction  against  an  employer,  substantial  dam- 
ges  cannot  be  based  on  a  failure  of  dnty  not 
verred  in  the  complaint— Seltzer  v.  W.  H. 
davenport  Firearms  Co.  (Conn.)  852. 

On  a  bearing  in  damages  after  default,  de- 
indant,  to  avoid  liability  for  more  than  nom- 
lal  damages,  need  only  prove  that  the  injury 
am  plained  of  was  not  caused  as  alleged. — 
rltzcr  V.  W.  H.  Davenport  Firearms  Co. 
>nn.)  862. 

Where  the  owner  of  a  note  sued  on  it  in  the 
ame  of  one  who  bad  no  interest  therein,  a 
adgment  by  default  becanse  defendant  aup- 
osed  the  person  in  whose  name  the  suit  was 
rought  was  a  bona  fide  purchaser  will  be  set 
side.— Western  Nat.  Bank  v.  Paul  (N.  J.  Sup.) 
30. 

3.  Oa  trial  of  issnes. 

Facts  pleaded  in  a  plea  not  being  proved,  com- 
lainant  will  be  entitled  to  a  decree  according  to 
he  case  made  by  the  bill.— Hunt  v.  West  Jer- 
ey  Traction  Co.  (N.  J.  Ch.)  434. 

Where  plaintiff  declares  for  a  Joint  tort,  and 
he  evidence  shows  no  Joint  action  by  defend- 
nts,  a  judgment  against  one  defendant  for  a 
pparate  tort  htlA  error.— Wiest  v.  City  of  Phil- 
delphia  (Pa.)  891. 

4.  Entry,  record,  mad  doeketlns. 

Final  action  of  judge  in  action  of  debt  rcver»- 
d  for  want  of  a  snindent  judgment. — Stokes  r. 
chlacter  (N.  J.  Err.  &  App.)  566. 

5.  Eanltelile  relief. 

Equity  will  not  relieve  from  a  mistake  due 
}  the  negligence  of  the  party  seeking  the  relief. 
-Hilton   v.   Tyrrell   (Bid.)    926. 

Where  the  parties  to  a  partnership  settle- 
jent  were  the  only  witnesses,  and  they  flatly 
ontradicted  each  other  as  to  the  terms  of  the 
sttlement,  equity  will  not  set  aside  a  eon- 
essed  judgment  for  the  balance  due  on  the 
round  of  mistake.— Hilton  v.  TyrreU  (Md.)  926. 

In  a  suit  to  set  aside  a  confessed  judgment 
Q  a  single  bill  for  defendant's  fraud  in  deter- 
lining  the  amount  of  the  bill,  evidence  heM 
isufficient.— Hilton  t.  Tynell   (Md.)   926. 

6.  Merser  and  liar  of  oavsee  of  aetioa 

and  defenses. 

Where  a  former  action  commenced  by  plaln- 
ff  in  the  name  of  the  probate  court  was  de- 
iared  on  demurrer  to  have  been  prematurely 
rouKht,  it  did  not  constitute  a  bar  to  a  subse- 
uent  action  by  plaintiff  for  the  same  claim. — 
locum  V.  Wilbonr  (R.  I.)  489. 

A  finding  of  a  jury  on  an  issue  submitted  in 
a  equitable  action,  which  is  not  mentioned  in 
le  decree,  and  is  inconsistent  with  the  decree 
»  entered,  hdi,  under  Pub.  St.  c.  192,  g  9,  not 
>  create  an  estoppel  as  to  such  question  in  a 
itiscquent  action. — Glidden  v.  Whipple  (R.  L) 
)7. 


7.     OonelnsiTeness  of  adjndioation. 

Where  former  judgment  between  parties  did 
ot  involve  the  merits  of  a  claim  presented  in 
iibsequent  suits,  it  is  not  res  judicata. — Dam- 
>>n  V.  American  Light  &  Power  Co,  (Me.) 
092. 

A  decree  directing  the  sale  of  real  estate, 
■bich  under  the  operation  ot  the  rule  in  Shel- 
>y's  Case  passed  in  fee  to  a  devisee,  Aeld  not   Eckert  (Conn.)  20& 


\  an  adjudication  that  the  devisee  took  only  a  life 
estate,  which  would  render  a  trustee  liable '  for 
paying  the  proceeds  of  the  sale  of  the  property 
to  the  original  devisee.— ^Travers  y.  Wallace 
(Md.)  416. 

Defendant  in  action  at  law,  prevented  from 
making  a  particular  defense  to  merits,  because 
not  cognizable,  luM  not  estopped  by  judgment 
rendered  from  applying  to  court  of  equity  for 
relief.— Metropolitan  Savings  &  Loan  Ass'n  v. 
Dughi  (N.  J.  Krr.  &  App.)  542. 

Finding  in  action  on  fire  policy  that  it  was 
intended  to  be  issued  when  parol  condition  that 
concurrent  insurance  should  be  obtained  was 
complied  with  reviewed. — Commercial  Assur. 
Co.  of  London  r.  New  Jersey  Ilubber  Co.  (N.  J. 
Ch.)  155. 

The  receiver  appointed  for  an  insolvent  firm, 
who  was  not  made  a  party  to  an  action  against 
such  firm,  is  in  a  position  to  contest  the  right 
and  the  amount  of  the  debt  of  the  judgment 
creditor.— LawBon  v.  Dunn  (N.  J.  Ch.)  Vim. 

In  a  suit  to  enjoin  obstructing  a  right  of  way, 
a  plea  setting  np  the  ineffectiveness  of  a  Judg- 
ment in  a  former  trespass  action  Aeld  without 
merit.— Schaeffer  v.  Brown  (R.  I.)  895. 

i  8.    Idea. 

Prior  record  of  the  judgment,  though  con- 
structive notice  to  subsequent  purchasers,  will 
not  avail  against  actual  notice  given  by  an- 
nouncements of  the  judgment  creditor  to  bid- 
ders inviting  them  to  purchase  on  a  statement 
excluding  the  idea  that  the  judgment  was  a 
lien.— Borden  v.  Hutchinson  (N.  J.  Ch.)  1088. 

i  9.     Judcmenta  In  rem. 

An  order  confirming  an  auditor's  account  in  a 
receivership,  ascertaining  a  balance  for  distri- 
bution, held  an  adjudication  in  rem,  and  the 
distributions  are  res  judicata. — Rogers  t.  (St- 
izens'  Nat.  Bank  (Md.)  813. 

S  10.   Foreign  Jndcmenta. 

A  decree  levying  an  assessment  against  the 
stockholders  of  an  insolvent  Iowa  corporation, 
held  valid  by  the  court  of  such  state,  Keli  con- 
clusive on  the  courts  of  New  Hampshire  iu  an 
action  against  a  resident  stockholder.— Tomp- 
kins T.  Blakey  (N.  H.)  111. 

The  fact  that  a  corporate  stockholder's  liabil- 
ity was  not  contractual  in  the  state  hdA  not  to 
instify  a  resident  stockholder  of  an  insolvent 
!owa  corporation  in  treating  a  Judgment  of  an 
Iowa  court  against  the  corporation  as  a  nul- 
lity, for  want  of  Jurisdiction. — Tompkins  v. 
Blakey  (N.  H.)  111. 

A  judgment  of  a  foreign  state,  in  which  an 
ancillary  receiver  is  appointed  to  assist  in  wind- 
ing up  the  affairs  of  an  insolvent  domestic  cor- 
poration, heli  only  binding  on  the  state  of  the 
incorporation  in  so  far  as  it  relates  to  assets 
of  the  corporation  within  the  foreign  state. — 
Bank  Com'rs  t.  Granite  State  Provident  Ass'n 
(N.  H.)  124. 

Const.  U.  S.  art.  4,  f  1,  does  not  make  for- 
eign judfrment  a  record  to  be  enforced  in  sister 
states  without  furthw  proceedings,  but  only  pro- 
vides that  the  facts  found  in  the  foreign  court 
cannot  be  inquired  into. — Bennett  v.  Bennett  (N. 
J.  Err.  &  App.)  501. 

To  give  a  foreign  judgment  the  efficacy  of  a 
judgment  on  proper^  or  person  to  be  enforced 
by  execution  in  a  sister  state,  it  must  be  made 
a  judionent  there,  and  can  only  be  enforced  in 
the  latter  as  its  laws  permit. — Bennett  v.  Ben- 
nett (N.  J.  Err.  &.  App.)  601. 


1 11.   Pleadlns    and    evldenee    of    Jndg- 
ment  aa  estoppel   or  defense. 

A  determination  of  an  issue  in  an  accounting 
preliminary  to  a  sale  in  partition  need  not  be 
pleaded  in  the  final  heario^  after  the  sale  to 
raise  the  question  of  res  judicata.— RentaJfC 
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JUDICIAL  SALES. 

Of  property  of  decedent,"  see  "Executow  and 

Administrators,"  $6. 
On  execution,  see  "Ezecation,"  |  8. 

JURISDICTION. 

Effect  of  appearance,  see  "Appearance." 

Jurisdiction  ofparUcular  actions  or  proceedings. 

See  "Charities." 

Action  for  separate  maintenance,  see  "Husband 

and  AVife,''^  {  5. 
Criminal  prosecutions,  see  "Criminal  Law,"  {  1. 

Special  jurisdietiont. 
See  "Equity,"  S  1. 

Appellate  jurisdiction,  see  "Criminal  Law,"  {  6. 
Justices'  courts  in  civil  cases,  8e«  "Justices  of 

the  Peace,"  i  2. 
Particular  courts,  see  "Courts." 

JURY. 

See  "Grand  Jury." 

Instructions  in  civil  actions,  see  "Trial,"  {  4. 

Instructions  in  criminal  prosecutions,  see  "Crim- 
inal  Law,"   f  5. 

Questions  for  Jury  in  civil  actions,  see  "Trial," 
{  S. 

Review  of  qualifications,  see  "Appeal  and  Er- 
ror," §  4. 

Taking  case  or  question  from  jury  at  trial,  8e« 
"Trial,"  |  3. 

Trial  by  jury  of  issues  in  equity,  see  "Equity," 
§  5. 

Verdict  in  civil  actions,  see  "Trial,"  i  B. 

i   1.    Rlsht  to  trial  by  Jury. 

Const,  art.  1,  Sg  10,  15,  held  not  violated  by 
the  supreme  court  granting  a  new  trial  in  a  civil 
case  when  the  verdict  is  against  the  weight  of 
the  evidence.— Gunn  t.  Union  B.  Co.  (R.  I.)  099. 

S  8.     Competenoy  of  Jurors,   ehallenBes, 
and   objeotlons. 

Failure  of  sheriff  to  serve  one  person  drawn 
on  struck  jury  to  try  criminal  case  held  not 
ground  for  qnashing  tne  array. — State  t.  Woods 
(N.  J.  Sup.)  716. 

Challenge  to  the  array  of  a  struck  jury  Tield 

groperly   overruled. — State  v.  Woods    (N.    J. 
up.)  716. 

There  is  no  error  in  refnsing  to  allow  a  jnror 
to  be  asked  if  he  has  any  prejudice  against  de- 
fendant's plea  of  insanity,  where  it  is  due  to 
an  alleged  injuir  in  his  head. — Commonwealth 
T.  Bamer  (Pa.)  OCX 

JUSTICES  OF  THE  PEACE. 

f   1.    Bights,  duties,  and  Ualtilities. 

Action  for  false  arrest  and  imprisonment  on 
warrant  issued  by  magistrate  on  insufficient 
information  cannot  be  maintained  without  no- 
tice required  by  Act  March  21,  1772,  i  1.— 
Magnussen  v.  Shortt  (Pa.)  783. 

I  2.     CiTil  Jnrisdlotion  and  authority. 

Proceedings  to  obtain  possession  of  certain 
land  under  Act  April  9,  1849  (P.  L  B27.  {  16), 
before  a  single  justice  of  the  peace,  keld  void 
for  want  of  jurisdiction. — Merritt  t.  Whitlock 
(Pa.)  786. 

KNOWLEDGE. 

By  grantee  of  fraud  in  conveyance,  see  "Frand- 
ulent  Conveyances,"  {  1. 

LACHES. 

In  foreclosure  of  mortgage,  see  "Mortgages," 

S  7. 
In  rescinding  contract,  see  "Contracts,"  |  S. 


LANDLORD  AND  TENANT. 

Reformation  of  lease,  see  "Reformation  of  I>- 

struments,"  {  1. 
Tender  of  payment  of  rent,  see  ••Tender." 

t  1.     Zieaaes  and  aKreementa  Im  KeneraL 

In  construction  of  Teas^  the  intent  of  xt-. 
parties  is  to  be  ascertained  by  examination  ■■: 
whole  instrument,  and  that  eonstmction  rii»xj 
be  adopted  which  will  carry  out  the  aittz'^ 
though  a  single  clause  would  lead  to  a  di&er^u 
construction. — Union  Water-Power  Ob.  v.  Ctj 
of  Lewiston  (Me.)  878. 

On  negotiations  leading  np  to  a  lease.  Hi 
evident  understanding  of  all  the  parties  u. 
the  large  price  paid,  which  wonld  be  lost  .; 
plaintiff's  claim  as  to  construction  of  lease  vu 
sustained,  must  be  considered  in  arrivicf  .: 
the  intent  of  the  parties. — Union  Water-PoTii 
Co.  T.  aty  of  Lewiston  (Me.)  878. 

Lease  construed,  and  held  to  convey  to  a:; 
the  right  to  use  600  horse  power  for  pompis; 
and  distributing  water  to  its  inhabitants.— Cii- 
ion  Water-Power  Oo.  T.  City  of  Lewiston  (Ms.t 
878. 

Lease  of  water  power  constrned,  and  IM. 
that  there  should  be  an  abatement  of  rent  U: 
deficiency  in  power  furnished. — Damrea  r, 
American  Light  &  Power  Co.  (Me.)  1092. 

Lease  of  hotel,  and  clause  exempting  lesse* 
from  liability  for  damages  due  to  reaijou^ 
wear  and  tear  or  accidental  fire,  constroei.— 
Allen  V.  Fisher  (N.  J.  Err.  &  App.)  477. 

Provision  in  lease  exempting  lessor  from  re- 
pairs held  not  to  relieve  him  from  datr  of  rv]4:> 
mg  building  in  case  of  injury  by  acddentai  izt. 
—Allen  V.  Fisher  (N.  J.  Err.  &  App.)  477. 

Lease  construed,  and  right  of  action  there-M 
of  party  claiming  interest  in  the  property  \fti- 
ed  determined.— Kennedy  v.  Dnggan  (Pa.)  TSL 

A  lease  of  a  building  for  laandry  constni»(l. 
and  held,  that  the  lessee  was  not  limited  3 
steam  for  six-horse  power,  but  was  entit^i-l  t* 
additional  steam  for  certain  specified  parp>$M. 
—Reynolds  v,  Washington  Real-Ritate  Ci.  lE. 
I.)  707. 

i  S.    Terms  for  years. 

A  lease  of  real  estate  heid  not  assiniit<!« 
without  the  consent  of  the  lessor. — Uptoa  t. 
Hosmer  (N.  H.)  96. 

Where  a  lease  authorizing  a  renewal  thmdf 
by  the  lessee  at  the  end  of  the  term  prohibit^  i: 
assignment  without  the  consent  of  the  lrs!>'r 
and  it  is  assigned  without  such  consent,  the  as- 
signee is  not  entitled  to  a  renewal  thereoL— Up- 
ton V.  Hosmer  (N.  H.)  86. 

i  3.    Tenanoies  from  year  i* 
month  to  month. 

Where  landlord,  after  expiration  of  term  ft 
years,  consents  to  continued  occupation,  a  U3- 
ancy  from  year  to  year  arises. — Yetter  r.  Eht 
Confectionery  Oo.  (N.  J.  Sup.)  678. 

i   4.     Premises,   and   enjoyment   and  bk 
thereof. 

The  expense  of  a  purchaser  of  leased  premisr> 
on  foreclosure  sale,  in  harvesting,  threshia; 
and  marketing  the  way-going  crop  is  not  «i 
element  in  rednction  of  the  damages  of  the  •{■ 
going  tenant— Ellison  t.  Dolbey  (Del.  SDp«r< 
178. 

Under  Rev.  Code,  c.  Ill,  ii  28,  42.  and  ;'■- 
custom  of  Delaware,  an  off-going  tenant  L<  n- 
titled  to  recover  damages  against  the  pnrclia$r- 
of  the  leased  premises  at  forecloanre  sale  iJt: 
his  substituted  tenant  for  the  valne  of  thr 
way-going  crop,  which  defendants  have  harres-- 
ed  and  sold.— Ellison  v.  Dolbey  (Del.  Super.) 
178. 

An  agreement  to  make  repairs,  if  nothin:  i> 
done,  does  aot  render  the  landlord   liable  tot 
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ijaries  to  tenant  throngh  an  nnknovn  defect 
-Shackford  t.  Coffin  (Me.)  B7. 

Where  a  tenant  was  injured  by  a  defective 
tairway,  and  there  was  no  evidence  that  the 
indloru  knew  of  the  defect,  the  tenant  cannot 
2cover  for  injuries  received. — Shackford  t. 
offln  (Me.)  57. 

An  attempted  assignee  of  a  lease  which  was 
ot  assignable  held  entitled  to  remove  a  building 
:om  the  property. — Upton  v.  Hosmer  (N.  H.) 
li. 

In  an  action  by  a  tenant  of  an  adjoining  build- 
xg  for  injuries  received  by  falling  down  a  hatch- 
ray  constructed  in  a  hallway  in  the  next  bnild- 
ig,  helil,  that  plaintifF  was  not  a  licensee  of  the 
alhrny,  but  was  in  lawful  use  thereof  tinder  a 
ight  derived  from  the  owner  of  both  premises. — 
IcCormick  v.  Anistakl  (N.  J.  Err.  &  App.)  509. 

In  an  action  for  injuries  recdved  In  falling 
own  a  hatchway  constructed  in  the  floor  ot  a 
nllway  at  the  rear  of  defendant's  premises,  evi- 
ence  of  plaintifTs  contributory  negligence  hdd 
asuflicient  to  justify  a  directed  verdict  for  the 
;efen(innt.— McOormick  v.  Anistaki  (N.  J.  Err. 
t  App.)  506. 

In  an  action  for  injuries  received  ih  falling 
own  a  hatchway  constructed  in  the  floor  of  a 
allwav  at  the  rear  of  defendant's  premises,  evi- 
ence  hftd  sufiicient  to  show  defendant's  invt'ta- 
iou  to  plnintiff  to  use  such  hallway. — McCor- 
oick  V.  Anistaki  (N.  J.  Err.  &  App.)  506. 

Reletting  bv  landlord  of  part  of  leased  prem- 
aes  is  an  eviction  that  suspends  whole  rent. — 
>olton  V.  Sickel  (N.  J.  Sup.)  679. 

Evidence  held  to  authorize  foreclosure  of 
Dortgage  given  to  secure  lease  on  failure  of 
essee  to  rebuild  a  burned  building. — Gettys- 
iirg  Electric  Ry.  Go.  t.  Electric  Light,  Heat  & 
»ower  Co.  of  Gettysburg  (Pa.)  952. 

i  5.    Rent  aad  adTanees. 

Judgment  for  rent  hdd  sustained  by  the  evi- 
lence.— Tetter  T.   King  O>nfectionery  Oo.   (N. 

r.  Sup.)  67a 

Where  tenant  has  abandoned  the  whole  prem- 
ses.  re-renting  by  landlord  with  acquiescence 
if  tenant  imposes  no  penalty  on  landlord  ez- 
•ept  that  of  crediting  tenant  with  the  new 
ent— Dolton  v.  Sickel  (N.  J.  Sup.)  679. 

Where  city  gives  notice  to  property  owner 
bat  it  would  require  certain  laud  in  three 
nouths  for  a  street  and  he  serves  notice  on  les- 
lees,  they  may  remove  from  premises  without 
lability  for  rent  after  expiration  of  the  throe 
nonths,  though  city  does  not  then  take  pos- 
lession. — Uhler  v.  Cxjwen  (Pa.)  77. 

LAPSE. 

)f  legacy,  see  "Wills,"  i  14. 

LARCENY. 

See  "Embezzlement." 

I  1.     Offenses    aud  respomaiblllty  there- 
for. 

Where  finder  of  lost  goods  knows  to  whom 
hey  belong,  or  could  readily  have  ascertained, 
'rnudiilent  conversion  of  goods  held  evidence  of 
'elonious  intent,  constituting  larceny. — State  T. 
Stevens  (Del.  Gen.  Sess.)  174. 

LAW  OF  THE  ROAD. 

See  "Highway^"  {  8. 

LEASES. 

See  "Landlord  and  Tenant," 


See  "Wilta." 


LEGACIES. 


LEGISLATIVE  POWER. 

See  "Constitutional  Law,"  {  2;  "Municipal  Cor' 
porations,"  i  3. 

LEVY. 

Of  taxes,  see  "Taxation,"  i  S. 

LIBEL  AND  SLANDER. 

Action  against  husband  and  wife  for  slander  by 
wife,  see  "Husband  and  Wife,"  {  ^A. 

I'l.     Words    and    aets    actionable,  and 
UablUty  therefor. 

Where  a  par^  speaks  of  a  woman  as  being 

a  certain  person  s  "old  sint,"  such  words  are  ac- 

I  tlonable  per  se.— Kennenberg  v.  Neff  (Conn.) 

I  2.     Aetlona.. 

Under  the  facts  in  an  action  for  libel  against 
a  publishing  company,  an  amendment  to  the 
record  relative  to  inserting  the  names  of  cer- 
tain persons  aa  defendants  held  properly  re- 
fused.—Palmer  T.  Item  Pub.  Oo.  (Pa.)  768. 

LICENSES. 

For  sale  of  Intoxicating  liquors,  see  "Intoxicat- 
ing Liquors,"  §  2. 
Injuries  to  licensees,  see  "Railroads,"  {  2. 
To  cot  timber,  see  "Logs  and  Logging." 

LIENS. 

X4en9  acqutnd  by  particular  remedies  or  pro- 

eeedinff*. 
See  "Judgmmt,"  i  8;   "Taxation,"  |  6. 
For  dty  taxea,  see  "Municipal  Corporations," 

Particular  datses  <tf  lieiu. 
See  "Mechanics'  Liens";    "Mortgages,"  S  2. 

LIFE  ESTATES. 

See  'Remainders.** 

Creation  by  will,  see  "Wills,"  i  9. 

I 

LIMITATION  OF  ACTIONS. 

See  "Adverse  Possession." 
Action  to  enforce  personal  liability  of  corporate 
directors,  see  "Corporations,"  |  4. 

i  1.     Statutes  of  Umltation. 

A  sealed  contract  for  sale  of  logs  becomes  a 
parol  contract,  subject  to  the  limitations  ap- 
plicable to  the  latter,  where  modified  by  parol. — 
Prouty  V.  Kreamer  (Pa.)  68. 

i  X.     Compntation  of  period  of  llmlta> 
tlon. 

An  action  in  1891  for  injury  from  a  defective 
abutting  wall  erected  in  1881  held  based  on  a 
new  cause  of  action  arising  In  1887,  and  not 
barred  by  limitations.— Rector,  etC;,  of  Chui-ch 
of  Holy  Communion  r.  Paterson  Extension  R. 
Co.  (N.  J.  Err.  &  App.)  1030. 

Where  an  assignee  for  creditors  demands 
a  deposit  of  a  bank,  and  it  refuses  to  deliver, 
and  the  assignee,  after  examinntiou,  acquiesces, 
limitations  begin  to  run. — Mifilin  County  Nat. 
Bank  t.  FonrUi  St.  Nat  Bank  (Pa.)  2ia 

i  3.     Operation    and    eCeot    of    bar    by 
limitation. 

Banning  of  limitations  in  favor  of  debtor  ot 
an  assignor  for  creditors  after  demand  and  re- 
fusal held  not  affected  by  the  fact  that  the 
creditors  have  no  knowledge  of  the  facts. — Mif- 
flin County  Nat  Bank  t.  Fourth  St  Nat  Bi 


(Pa.)  218. 
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LIMITATION  OF  LIABILITY. 

Of  carrier,  see  "Carriers,"  {{  2,  8. 

LIQUIDATED  DAMAGES. 

&M  "Damages,"  {  2. 

LIQUOR  SELLING. 

See  "Intoxicating  Liquors." 

LIVE  STOCK. 

Carriage  of,  see  "Carriers,"  (  S. 

LOAN  COMPANIES. 

See  "Building  and  Loan  Associationa." 

LOCAL  LAWS. 

See  "Stntntes,"  t  2. 

LOGS  AND  LOGGING. 

Parol  contracts  for  sale  of  growing  timber  to 
be  cut  and  removed  convey  no  interest  in  the 
land,  but  are  only  executory  contracts  for  the 
sale  of  the  timber  after  severance,  with  a  li- 
cense to  cut  and  remove.— Emerson  v.  Shores 
(Me.)  1051. 

License  to  enter  and  cut  timber  created,  by 
parol,  while  it  remains  executory  as  to  timber 
not  cut,  is  revocable  at  will  of  the  owner,  or 
by  his  death  or  conveyance  of  the  land  without 
reservation. — ^Elmerson  v.  Shores  (Me.)  1061. 

LUNATICS. 

See  "Insane  Persons." 

MACHINERY. 

Liability  of  employer  for  defects,  see  'faster 
and  Servant,"  {  2. 

MALICIOUS  t>ROSECUTION. 

See  "False  Imprisonment." 

Wrongful  injanction,  see  "Injunction,"  %  5. 

{    1.    Actions. 

In  an  action  for  malidons  prosecution,  a  dec- 
laration is  demurrable  wbich  fails  to  allege 
the  travel  and  result  of  the  action  complained 
of  as  malicious. — Hull  t.  Sprague  (R.  L)  607. 

MALPRACTICE. 

See  "Fhysidans  and  Surgeons." 

MANDAMUS. 

I   1.    Nature  and  croiinda   In  ganeral. 

\\'here  the  time  within  which  the  publication 
of  the  financial  statement  of  the  county  collect- 
or should  have  been  made  has  passed,  man- 
damus will  not  be  granted  to  compel  such  pub- 
lication.— Goodman  v.  Board  of  Freeholders  of 
County  of  Sussex  (N.  3.  Sup.)  919. 

Facts  held  not  to  show  a  sufficient  demand 
npon  the  board  of  ald«rmen  by  a  contractor  en- 
titled  to  a  license  from  the  city  to  entitle  him 
to  mandamus  to  compel  the  board  to  issue  snch 
license. — Cavanaugh  v.  City  of  Pawtncket  (R. 
I.)  494. 

I  Z,    Subjeota  and  pnrpitses  of  relief. 

Mandamus  is  the  proper  remedy  to  compel 
reinstatement  on  wrongful  removal  from  a  mn- 


nlcipal  office  protected  by  dvlt  service  roles. — 
Thompson  v.  Troup  (Conn.)  907. 

MANDATE. 

See  "Mandamus." 

MARINE  INSURANCE 

See  "Insurance,"  H  6^  7. 

MARRIAGE. 

See  "DlTorce";    "Husband  and  Wife." 

On  bill  to  annul  a  marriage,  taken  pro  con- 
fesso,  the  proper  practice  is  to  direct  taking  of 
proofs,  and  to  set  down  cause  for  hearing.— 
Crane  v.  Crane  (N.  J.  Ch.)  734 

To  annul  a  marriage  for  fraudulent  represen- 
tations, it  must  appear  that  the  fraud  affected 
an  essential  of  the  marital  relation.— Crane  v. 
Crane  (X.  J.  Oh.)  734. 

False  explirit  statement,  by  man  abont  to  be 
married,  tnat  he  was  in  good  health,  Md  a 
fraudulent  representation  authorizing  annnl- 
ment  of  marriage.— Crane  t.  Orane  (N.  J.  Ch.) 
784. 

Decree  in  suit  to  anntU  marriage  should  not 
be  made  on  uncorroborated  evidence  of  com- 
plainant—Crane V.  Crane  (N.  J.  Ch.)  734. 

MARRIED  WOMEN. 

See  "Husband  and  Wife." 

MARSHALING  ASSETS  AND  SECURI- 
TIES. 

Where,  in  a  deed,  certain  land  not  entitled  te 
be  conveyed  is  described,  and  the  grantee  exe- 
cutes a  mortgage  on  the  entire  property,  it 
abould  be  enforced  primarily  against  the  propra- 
ty  intended  to  be  conveyed,  and,  if  enforced 
against  all,  the  equitable  owner  of  lands  held 
snbrogated  to  rights  of  mortgagee. — Cole  v. 
Fickett  (Me.)  1066. 

MASTER  AND  SERVANT. 

See  "Work  and  Labor." 

Employes  of  municipal  corporations,  see  "Mu- 
nicipal Corporations,"  |  5. 

Release  of  liability  for  injnriea  to  aerTaiit,  aee 
"Release,"  f  L 

i   1.    Master's   lUbtUty   t«r  laJariM   «o 

servant. 

The  fact  that  the  owners  of  a  cartridge  fac- 
tory, after  aa  employs  had  been  injured  oy  one 
of  the  machines  while  removing  shells  there- 
from, issued  orders  that  the  power  should  be 
turned  otF  such  machines  wnile  doing  such 
work,  does  not  support  a  conclusion  that  snch 
owners  were  negligent  in  not  issuing  sncii  or- 
ders before. — Morris  v.  Winchester  Repeating 
Arms  Co.  (Conn.)  180. 

Evidence  held  to  sustain  verdict  in  favor  of 
minor  as  against  his  employer.  —  National 
Enameling  &  Stamping  Ca.  v.  Brady  (Md.)  &i5. 

The  relation  of  master  and  servant  hdd  t» 
so  far  exist  between  a  manufacturer  and  a  ccm- 
vict,  whose  labor  be  was  using,  as  that  the 
former  was  liable  for  injuries  resulting  from 
failure  to  exercise  reasonable  care  in  providing 
a  safe  appliance.— Baltimore  Boot  &  Shoe  Cb. 
V.  Jamar  (Md.)  847. 

Master,  having  furnished  suitable  materials 
and  appliances,  is  not  liable  for  injuries  occur- 
ring by  the  failure  of  a  fdlow  servant  to  make 
proper  use  thereof. — Manning  t.  Manriiester 
Hills  (N.  H.)  81. 
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Eviaence  In  action  for  Inlniies  received  by  an 
mplo;£  considered,  and  held,  that  the  track  on 
rhich  plalntlS  was  injnred  was  for  the  time 
be  track  of  his  employer,  and  not  that  of  de- 
endant,  who  leased  anch  track  to  plaintiff's 
mployer,  so  as  to  render  Act  April  4,  18t)8,  {  1, 
pplicaWe  thereto.— Kelly  t.  Union  Traction  Oo. 
l>a.)  70. 

One  in  cbarce  of  a  gang  erecting  telegraph 
oles  hdd  a  fellow  servant  of  the  members  of 
he  gang.— Johnson  v.  Western  N.  Y.  &  P.  Ry. 
So.  (Pa.)  794. 

2.  —  Tooli,    ataohiaery,    appllaaees, 

and  places  for  work. 

Evidence  held  to  support  an  inBtniction  that 
efeiidant  was  liable  if  plaintiff's  injuries  re- 
alted  from  any  defect  in  an  elevator  discoy- 
rahle  by  reasonable  diligence  in  Inspecting  it. 
-Baltimore  Boot  &  Shoe  Co.  v.  Jamar  (Md.) 
47. 

Master's  duty  to  inspect  apparatus  about 
>-bioh  servant  Is  employed  cannot  be  delegated. 
-Newton  v.  Vulcan  Iron  Works  (Pa.)  339. 

Constructive  notice  of  defect  in  machinery 
fid  enough  to  charge  employer. — Newton  v. 
'^ulcan  Iron  Works  (Pa.)  339. 

Test  of  employer's  liability  for  defective  ma- 
hiaery  is  whether  it  was  reasonably  safe  for 
be  purpose  for  which  it  was  used. — Kennedy  ▼• 
Llden  Coal  Co.  (Pa.)  341. 

3.  —  Risks  aaanmed  liy  serraat. 

Risk  of  injury  from  defective  machinery  pri- 
larily  on  master,  unless  servant  voluntarily  as- 
umes  it. — Dempsey  v.  Sawyer  (Me.)  103o. 

Where  servant  appreciates  danger  from  de- 
ective  machinery,  and  continues  at  work  with- 
ut  protest,  he  assumes  the  risk. — Dempsey  t. 
lawyer  (Me.)  1035. 

A  minor,  under  his  contract  with  employ;er, 
eld  not  bonnd  to  assume  the  risk  of  operating 
machine. — National  Enameling  &  Stamping 
!o.  V.  Brady  (Md.)  845. 

Plaintiff  in  action  for  personal  injuries  held 
■)  have  assumed  the  risk. — Cisney  t.  Pennsyl- 
ania  Sewer-Pipe  Co.  (Pa.)  308. 

4.  ^—  Aotiona. 

Where,  in  an  action  for  negligence  In  fumish- 
ig  an  employ^  with  a  defective  machine,  the 
onclnsion  of  the  trial  court  that  there  was 
ctionable  negligence  was  founded,  at  least 
1  part,  on  a  finding  of  fact  which  was  unsnp- 
orted  by  and  contrary  to  the  evidence,  the 
idgment  should  be  reversed. — Morris  v.  Win- 
hester  Repeating  Arms  Co.  (Conn.)  180. 

Complaint  in  action  for  injuries  to  servant 
jnstrued,  and  held  to  show  that  the  injury  re- 
iilted  from  the  work  of  an  independent  con- 
■actor,  so  as  not  to  render  the  employer  Ha- 
le.—Bonrdman  V.  Creighton  (Me.)  663. 

Assumption  of  risk  is  a  question  of  fact  for 
le  jury. — Dempsey  t.  Sawyer  (Me.)  1035. 

Whether  servant  has  reassumed  the  risk  of 
efccts  in  machinery  after  having  once  refused 
)  carry  it  held  question  for  jury.— Dempsey  t. 
awyer  (Me.)  1035. 

Whether  a  servant  reassumes  risk  pending 
le  removal  of  the  defects,  or  whether  it  re- 
lains  on  the  master,  held  question  for  jury. — 
'empsey  t.  Sawyer  (Me.)  1035. 

Whether  risk  once  assumed  by  servant  has 
sen  thrown  back  on  master  by  notification  that 
le  servant  will  no  longer  carry  it  held  for  the 
ii-y. — Dempsey  v.  Sawyer  (Me.)  1035. 

Kvidence  hdd  to  sustuin  finding  that  risk  of 
ijury  by  defects  in  machinery  was  on  the  mas- 
ii. — Dempsey  t.  Sawyer  (Me.)  1035. 

Instruction  in  an  action  for  personal  injuries, 
asing  a  right  to  recover  solely  on  a  finding 
lat    plaintiff   had    been    injured    without   his 


fault  by  reason  of  a  machine's  defective  condi- 
tion, hf.ld  properly  rejected. — National  Enamel- 
ing &  Stamping  Co.  v.  Brady  (Md.)  S45. 

In  action  for  injuries  in  operating  an  eleva- 
tor, held  proper  to  instruct  that  plaintiff  was 
not  negligent  in  going  under  the  elevator,  if  it 
was  necessary  in  operating  it  and  he  was  as- 
signed to  that  duty.— Baltimore  Boot  &  Shoe 
Mfg.  Co.  T.  Jamar  (Md.)  847. 

Evidence  held  insufficient  to  show  that  a  mas- 
ter had  not  furnished  proper  appliances,  so  as 
to  render  it  liable  for  injuries  to  a  servant 
caused  by  the  use  of  improper  materials. — Man- 
ning V.  Manchester  MiUa  (N.  H.)  91. 

In  an  action  for  injuries  to  a  servant  by  rea- 
son of  defective  machine,  an  instruction  as  to 
the  master's  liability  held  properly  modified. — 
Bennett  t.  Warren  (N.  H.)  105. 

In  an  action  for  injuries  to  a  servant,  a 
charge  that  defendant  was  not  liable  if  the  act 
which  plaintiff  was  doing  when  injured  was  not 
a  part  of  his  duty,  though  commanded  by  an- 
other servant,  who  was  his  superior,  is  not  er- 
ror.—Bennett  V.  Warren  (N.  H.)  105. 

In  an  action  for  injuries  to  a  servant,  evi- 
dence held  to  render  the  question  of  the  as- 
sumption of  risk  and  the  servant's  contributory 
negligence  a  question  for  the  Jury. — ^Bennett  v. 
Warren  (N.  H.)  105. 

In  an  action  for  injuries  to  a  servant,  evi- 
dence held  to  authorize  submission  to  the  jury 
of  the  question  whether  defendant  was  acting 
within  the  scope  of  its  employment  at  the  time 
of  the  injury. — Bennett  v.  Warren  (N.  H.)  105. 

In  an  action  for  injuries  to  a  servant,  evi- 
dence showing  the  circumstances  under  which 
he  was  working  at  the  time,  showing  how  com- 
pletely his  attention  was  engrossed,  was  compe- 
tent on  the  question  of  his  negligence  in  not 
noticing  the  condition  of  the  machine  sooner. 
—Bennett  v.  Warren  (N.  H.)  103. 

In  an  action  for  injuries  to  a  servant,  evi- 
dence of  the  defect  in  a  machine  held  compe- 
tent on  the  question  of  defendant's  negligence 
in  failing  to  instruct  plaintiff  of  the  dangers 
incident  thereto.— Bennett  T.  Warren  (N.  H.) 
105. 

Evidence  in  action  for  injuries  to  employs 
held  not  to  show  defect  in  tools  furnished,  mak- 
ing master  liable  therefor.^-Gernand  v.  Smith 
(N.  J.  Sup.)  427. 

Where  a  servant  was  tidnred  by  the  fall  of  a 
derrick,  a  verdict  for  the  servant  held  not 
against  the  evidence. — Sherman  v.  J.  W.  Bishop 
Cfo.  (R.  I.)  39. 

An  instruction  that  plaintiff  aasnmed  the  risk 
held  properly  refused. — Benson  v.  New  York,* 
N.  H.  &  H.  a  Oo.  (R.  I.)  689. 

In  an  action  by  a  brakeman  for  injuries  re- 
ceived on  a  car  of  peculiar  construction,  an 
instruction  as  to  assumption  of  the  risk  held 
erroneous,  as  limiting  the  use  of  such  cars 
by  defendant  to  plaintiff's  knowledge  of  the 
fact.— Benson  v.  New  York,  N.  H.  &  H.  R. 
Co.  (R.  I.)  689. 

In  an  action  by  *  brakeman  for  injuries  re- 
ceived on  a  car  of  peculiar  construction,  evi- 
dence as  to  the  usual  condition  of  running 
board  on  top  of  freight  cars,  as  compared  with 
the  roofs  of  the  car,  held  incompetent— Benson 
V.  New  York,  N.  H.  &  H.  R.  Co.  (R.  I.)  689. 

In  an  action  by  a  brakeman  for  injuries  re- 
ceived, held,  that  evidence  that  cars  on  which 
he  was  injured  were  commonly  used  on  oth- 
er New  England  roads  was  improperly  refused. 
—Benson  v.  New  York,  N.  H.  &  U.  R.  Oo.  (R. 
I.)  680. 

{  S.     UaMUtles    for    lajaries    to    tklrd 
persons. 

Evidence  held  to  show  that  any  unnecessary 
violence  used  in  preventing  person  from  enter- 
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bxg  train  was  nsed  by  the  employs  in  the  line 
of  his  employmeot. — ^McFarlan  v.  Pennsylvania 
R.  Oo.  (Pa.)  270. 

Where  a  seryaut  made  a  motion  to  throw  a 
hook  which  he  used  in  his  worli  at  boys  play- 
ing around,  and  it  slipped  and  struck  a  boy, 
the  muster  is  not  liable  for  his  act. — Guille  t. 
Campbell  (Pa.)  938. 

Under  the  evidence,  Md  proper  to  direct  a 
verdict  for  defendant  in  action  for  damages 
for  refusal  to  allow  process  to  be  served. — 
Paulton  V.  Keith  (R.  I.)  635. 

MASTERS  IN  CHANCERY. 

See  "Equity,"  {  8. 

MAYOR. 

See  "Municipal  Corporations,"  f  5^ 

MEASURE  OF  DAMAGES. 

See  "Damages,"  {  8. 

MECHANICS'  LIENS. 

I  1.    Right  to  Uen. 

Under  mechanic's  lien  act,  a  lien  does  not 
attach  for  the  purchase  price  of  completed  ma- 
chines, which  are  stayed  in  their  places  merely 
to  make  them  steady  and  not  to  make  them 
part  of  the  realty.— Campbell  v.  John  W.  Tay- 
lor Mfg.  Co.  (N.  J.  Ch.)  1119. 

Component  i>art8  of  completed  machines,  sep- 
arated for  delivery,  are  not  materials  for  erec- 
tion of  fixed  machinery,  within  mechanic's 
lien  act.— Campbell  v.  John  W.  Taylor  Mfg. 
Co.  (N.  J.  Ch.)  1119. 

Filing  of  bntlding  contract  under  mechanic's 
Hen  law,  falsely  stating  the  price  of  the  building, 
held  not  to  make  building  liable  to  contractor 
alone  for  materials  furnished. — Murphey-Hardy 
Lumber  Co.  v.  Nicholas  (N.  J.  Sup.)  447. 

I  S.     Operation  and  effect. 

Wliere  deed  was  not  to  be  delivered  nntil 
vendee  partialljr  completed  a  building,  con- 
tractors with  him,  having  no  authority  from 
the  vendor,  cannot  enforce  their  mechanics' 
liens  against  the  entire  building  in  precedence 
to  a  mortgage  to  secure  part  of  the  price.— 
Hillhouse  v.  Pratt  (Conn.)  905. 

A  vendee  under  a  contract  reqniring  the  par- 
tial completion  of  a  building  on  the  premises 
heiJ  to  have  sach  an  equitable  interest  as  to 
entitle  contractors  with  him  to  enforce  liens 
for  materials. — Hillhouse  v.  Pratt  (Conn.)  905. 

I  3.     Bntorcemeat. 

It  is  no  objection  to  the  claim  of  a  material 
man  to  a  mechanic's  lien  that  the  contractor 
had  no  power  under  its  charter  to  make  the 
contract.- General  Fire-Extingulsher  Co.  v.  Ma- 
gee  Carpet  Works  (Pa.)  3C6. 

Defendant  in  mechanic's  lien,  having  pleaded 
general  issue,  waives  defect  in  claim. — General 
Fire-Extiaguisher  Oo.  t.  Magee  Carpet  Works 
(Pa.)  366. 

MEETINGS. 

Of  congregation  to  employ  pastor,  see  "Rel!- 
gious  Societies." 

MEMORANDA. 

Required  by  statute  of  frauds,  see  "Frauds, 
Statute  of,"  {  3. 


MILITIA. 

CSertiorari  held  not  to  He  to  review  the  action 
of  a  military  commander  in  dropping  a  meml>er 
from  his  company. — In  re  Powers  (N.  J.  Sop.) 
832. 

MINES  AND  MINERALS. 

f  1.     Tttlo,   eoBTeyaiicaa.  and   oomtrmets. 

Owner  of  mineral  ri^ts  is  not  a  tenant  in 
common  with  owner  of  the  surface,  and  either 
can  buy  the  estate  of  the  other  at  tax  sale.— 
Hutchinson  t.  KUne  (Pa.)  812. 

MINISTERS. 

See  "BeligfoDs  Sodeties." 

MISREPRESENTATION. 

See  'Traud." 

MONEY  RECEIVED. 

Recovery  of  pajrment  In  general,  see  "Pay- 
ment,'' {  2. 

Recovery  of  price  paid  for  land,  see  "Vendor 
and  Purchaser," 
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MORTGAGES. 

'  See  "Taxation,"  I  3. 
Effect  of  insolvency  of  mortgagor,  see  "Ismiil- 

vency,"  |  1. 
Personal  property,  see  "CShattel  Mortgages. " 
Priorities  over  mechanics'  liens,  see  "Mechaniii* 

Liens,"  S  2. 

f  1.     Reqnisltes  and  Talldlty. 

Mortgage  under  which  plaintifE  claimed  in  ac- 
tion to  foreclose  held  without  consideration.— 
Bigelow  V.  Bigelow  (Me.)  49. 

Oonveyance  by  husband  to  wife  throngh  a 
third  party  held  a  mortgage,  and  good  u 
against  creditors  to  the  extent  of  the  debt  se- 
cured only.— Adoue  v.  Spencer  (X.  J.  Err.  & 
App.)  10. 

Evidence  hM  to  show  that  deed  from  father 
to  son  was  not  a  mortgage,  nor  sustainable 
as  a  trust  for  the  future  support  of  the  gran- 
tor.— Coffey  v.  Sullivan  (N.  J.  Err.  &  App.)  5lV. 

Where  a  debtor  deeds  property  to  a  creditor 
as  security,  he  still  has  an  equity  of  redemp- 
tion in  the  proi>erty. — Piatt  r.  McCloog  (N.  J. 
Oh.)  1126. 

Under  Act  June  8,  1881  (P.  L.  84),  contem- 
poraneous written  defeasance  held  inadmissible 
to  convert  absolute  deed  into  mortgage,  not- 
withstanding that  grantee  has  received  back 
fall  amount  of  loan  and  interest.— Grotaer  v. 
Bittenbender  (Pa.)  260. 

I  2.     ConstrnctioB  and  operatlaB. 

The  purchaser  on  foreclosure  of  a  mortgage 
of  land  on  which  a  mill  was  situated  does  not 
thereby  acquire  title  to  another  tract  covered 
by  a  pond  from  which  water  is  conducted  to 
the  mill.— Pnrdy  v.  Town  of  Ridgefield  (Conn.) 
866. 

Under  Rev.  St.  c.  73,  |  8,  the  bnrden  of  proof 
to  show  actual  notice  of  a  prior  unrecorded 
deed,  as  against  the  holder  of  a  sabseqnent 
deed  of  prior  record,  is  on  the  party  holding 
the  unrecorded  deed. — Sidelinger  y.  BUss  (Me.) 
1094. 

Where  part  of  mortgaged  premises  have  been 
held  for  over  20  years  by  grantees  of  the  mort- 
gagor without  offering  to  pay  interest  or  prin- 
cipal, or  other  recognition  of  mortgage,  and 
without  entry  by  the  mortgagee,  the  mortsage 
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iM  not  a  lien  on  snch  portion.— Will*  t.  Field 
N.  J.  Ch.)  1128. 

;  3.     Blghta  and  UablUtiM  of  psrtlea. 

Where  a  note  and  bond  and  mortgage  are 
;iyen  for  Uie  same  debt,  after  foreclosing  mort- 
;age,  oblig«e  may  proceed  on  the  bond.— Crosby 
■.  Washburn  (N.  J.  Sup.)  455. 

I  4.     Tranifer    of    property    mortKaged 
or  of  equity  of  redemption. 

Where  mortgaged  property  was  transferred, 
he  grantee  covenantmp  to  pay  the  mortgage 
lebt  and  mterest,  the  failure  of  the  mortgagee  to 
oreclose  on  default  of  payment  of  interest  hHd 
.ot  to  release  the  original  mortgagors  from  their 
ability  as  sureties. — Warner  v.  Williams  (Md.) 
59. 

6.     Payment   or  perfonnanoe   of   eon- 
ditlon,  release,   and   satisfaction. 

On  foreclosure,  where  satisfaction  of  mort- 
:age  is  alleged,  it  must  be  by  direct  payment, 
r  agreement  that  the  sum  supposed  to  be  set 
if  should  be  received  as  payment. — Provident 
jfe  &  Trust  Co.  v.  Parrott  (N.  J.  Ch.)  1131. 

6.  Foreelosnre   by    entry,    poaaesaion, 

and  notice. 

Where  it  is  claimed  in  action  by  mortgagee 
hat  relation  of  landlord  and  tenant  existed  be- 
ween  the  mortgagor  and  mortgagee,  or  one 
Iniming  under  the  mortgagor,  it  must  be  proven. 
-Morse  v.  Stafford  (Me.)  45. 

In  absence  of  evidence  on  question  of  pay- 
nent,  the  mortgage  is  prima  fade  evidence  of 
be  debt,  sufficient  to  entitle  the  mortgagee  to 
osEiession  of  the  mortgaged  premises. — Morse  v. 
Itafford  (Me.)  48. 

If  there  was  evidence  that  the  debt  had  been 
'aid,  in  an  action  by  mortgagee  to  recover  pos- 
ession,  he  must  produce  the  notes  referred  to 
1  the  mortgage.— Morse  v.  Stafford  (Me.)  45. 

A  mortgagee  may  maintain  a  real  action 
gainst  one  m  possession,  and  obtain  judgment 
herefor,  without  production  of  the  notes  or  oth- 
r  evidence  of  the  existence  of  the  mortgage,  ex- 
ept  the  mortgage  itself. — Morse  v.  Stafford 
life.)  45. 

In  writ  of  entry  by  mortgagee  to  recover  pos- 
ession  for  the  purpose  of  foreclosure,  the  ad- 
ministrator of  deceased  mortgagor  cannot  be 
lade  a  party  defendant. — Colder  v.  Colder 
Me.)  105(5. 

7.  Foreoloanre  liy  action. 

Evidence  in  action  to  foreclose  mortgage  con- 
idcred,  and  held  error  to  direct  a  verdict  for 
ilaintiff,  taking  question  of  fact  involved  from 
he  jury. — ^Bigelow  v.  Bigelow  (Me.)  49. 

A  purchaser  of  mortgaged  premises  at  fore- 
Insure  held  not  entitled  to  a  writ  of  assistance 
gainst  purchaser  from  mortgagor,  not  a  party 
n  bill.— National  Building  &  Loan  Ass^n  v. 
Itrauss  (X.  J,  Ch.)  137. 

That  the  property  has  decreased  in  commer- 
ial  value,  incident  to  a  general  decrease  of 
arm  values,  etc.,  held  not  ground  for  the  ap- 
lointment  of  a  receiver  in  foreclosure  proceed- 
ags.— Homer  ▼.  Dey  (N.  J.  Ch.)  154. 

Under  Chancery  Act,  {  152,  the  depreciation 
a  value  of  a  farm,  attending  the  removal  of 
rop  pending  foreclosure,  is  not  gronnd  for  an 
rder  of  immediate  sale. — Homer  t.  Dey  (M. 
.  Ch.)  154. 

A  bill  to  foreclose  a  mortgage  on  which  no 
layment  has  been  made  or  asked  for  more  than 
1()  years,  during  which  time  the  grantee  of 
he  mortgagor  has  been  in  possession  of  the 
nortgaged  premises,  should  be  dismissed.— 
Sddy  V.  Campbell  (R.  I.)  T02. 

In  an  action  to  foreclose  a  lost  mortgage,  the 
crantee  of  the  mortgagor  may  testify  that  the 
Mortgagor  claimed  the  mortgage  was  without 
'unsideration,  and  that  the  mortgagee  delir- 


ered  it  ap  without  objection  on  mere  request. 
—Eddy  V.  ClampbeU  (R.  I.)  702. 

Where,  in  an  action  by  an  assignee  to  fore- 
close a  mortgage  given  26  years  before,  the 
note,  mortgage,  and  assignment  are  lost,  plain- 
tiff should  be  required  to  establish  his.  claim  b^ 
clear  proof.— Eddy  v.  Campbell  (R.  I.)  702. 

8  8.     Redemption. 

To  redeem  from  mortgage  foreclosure,  unless 
mortgagee  is  a  nonresident  or  mortgage  is  fraud- 
ulent, plaintiff  must  allege  a  tender  of  payment, 
or  stiow  that  defendant,  by  default,  has  pre- 
vented plaintiff  from  performing. — Munro  v. 
Barton  (He.)  1069. 

Rev.  St  c.  90,  S  14  providing  that  plaintiff 
may  offer  to  pay  or  perform,  and  that  such  offer 
shall  have  the  same  force  as  tender  of  pay- 
ment or  performanre  before  suit  brought,  is  con- 
ditional, and  dependent  upon  the  preceding  por- 
tion of  the  same  section. — ^Munro  v.  Barton  (Me.) 
1069. 

Offer  in  bin  to  redeem  from  mortgage  to  pay 
or  perform  is  effectual  only  if  defendant  has  in 
some  way  by  his  default  prevented  plaintiff  from 
performing  or  tendering  performance. — ^Munro  v. 
Barton  (Me.)  1069. 

MOTIONS. 

New  trial  In  civil  actions,  see  "New  Trial," 
i  3. 

MUNICIPAL  CORPORATIONS. 

See    "Counties." 

Injunctions  affecting,  see  "Injunction,"  8  2. 

Local  laws  relating  to  cities,  see  "Statutes,"  §  2. 

Mandamus,  see  "Mandamus,"  {  2. 

Ordinances  relating  to  intoxicating  liquors,  see 
"Intoxicating  Liquors." 

Right  of  electric  light  companies  to  use  of 
streets,  see  "Electricity." 

Rights  of  telephone  companies  in  streets,  see 
"Telegraphs  and  Telephones."  §  1. 

Street  railroads,  see  "Street  Railroads." 

Subjects  and  titles  of  statutes  relating  to  cities, 
see  "Statutes,"  |  3. 

Validity  of  act  abolishing  office  of  mayor,  see 
"Constitutional  Law,"  §  3. 

Water  supply,  see  "Waters  and  Water  Cours- 
es," §  4. 

I   1.     Creation,       alteration,       ezistenee, 
and  dissolntion. 

After  judgment  against  the  board  of  education 
of  the  township,  and  execution  issued,  a  portion 
of  its  territory  was  added  to  other  municipali- 
ties. Beld,  that  the  township  was  liable  for  all 
debts  contracted  before  the  severance  of  such 
territory.— McCuUy  v.  Tracy  (N.  J.  Sup.)  436. 

Act  March  14,  1805,  hdd  a  general  act,  cov- 
ering the  whole  subject  of  change  of  ward  lines 
in  cities.— McCuUey  v.  City  of  Elizabeth  (N. 
J.  Sup.)  686. 

Act  April  25,  1894,  authorizing  change  of 
ward  lines  by  resolution,  is  repealed  by  Act 
April  14,  1^5,  requiring  an  ordinance  for 
that  purpose.— McCnlley  v.  City  of  Elizabeth 
(N.  J.  Sup.)  686. 

Resolution  of  city  changing  ward  lines  keiii 
invalid.— McOnlley  v.  Oty  of  Elizabeth  (N.  J. 
Sup.)  686. 

i  2.     OoTemmental    powera    and    famo« 
tlona  in  general. 

Act  April  11,  1899,  providing  for  transfer  of 
power  to  construct  and  maintain  paths  for 
bicycles  to  commissioners,  held  in  violation  of 
Const  art  3,  {  20.— Porter  v.  Shields  (Pa.)  785. 

t  3.     ZieglalatlTe    control    of    mnnioipal 
acta,  rlgihta,  and  liabilitiaa. 

Act  March  21,  1901,  giving  governor  power 
to  appoint  comniission  to  redistrict  cif " 
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held  nnconstitntional  ap  anthorizing  regulation 
of  manicipal  affairs  bf  a  commission. — Gilbooly 
V.  City  of  Elizabeth  (N.  J.  Sup.)  1106;  Hopper 
T.  City  of  Paterson.  Id. 

I  4.    Prooeedlngi    of    eonaeil    or    otlter 
SOTemlnc  body.' 

City  Code  18&3,  art.  60,  §  2a,  was  repealed  by 
Ordinance  No.  25  of  Ordinances  of  1899-1900, 
so  tbat  an  assessor  appointed  by  the  mayor  un- 
der the  iirst-named  ordinance  was  not  entitled 
to  compensation  after  the  latter  ordinance  took 
effect. — Robinson  t.  City  of  Baltimore  (Md.)  4. 

Under  Pub.  Ix)c.  Laws,  art.  13,  §{  145,  180, 
the  mayor  of  Havre  de  Grace,  who  appoints  a 
treasurer  and  sends  bis  name  to  the  city  coun- 
cil for  confirmation,  may  cast  the  deciding  vote 
in  favor  thereof,  in  case  of  a  tie  rote  by  the 
council.— Hecht  t.  Ooale  (Md.)  660. 

Evidence  as  to  intent  of  city  council  held  in- 
competent in  an  action  by  a  municipal  tax  col- 
lector for  commissions. — City  of  Hagerstown  v. 
Startzman  (Md.)  838. 

When  an  ordinance  in  part  exceeds  the  au- 
thority granted  to  the  city,  the  whole  ordi- 
nance has  not  all  the  force  of  a  statute. — ^Lane 
T.  aty  of  Concord  (N.  H.)  087. 

By-law  of  a  borough  cannot  control  a  general 
law  of  the  state. — Ontwater  v.  Borough  of  Carl- 
stadt  (N.  J.  Sup.)  533. 

Three  councilmen  and  the  mayor  constituting 
a  quorum  under  a  borough  act,  a  resolution 
passed  by  the  vote  of  the  three  councilmen  and 
the  mayop,  who  could  vote  only  in  case  of  a  tie, 
liil'l  valid,  though  a  borough  by-lnw  required 
two-thirds  of  all  the  members  of  the  board  to 
pass  such  resolution. — Ontwater  v.  Borough  of 
Carlstadt  (N.  J.  Sup.)  533. 

i  5.     Officers,  agents,  and  employfia. 

The  position  of  examiner  of  records  of  real- 
estate  transfers,  and  .maker  of  abstracts  as 
needed  by  the  city,  luid  not  excluded  from  the 
civil  service  rules  as  requiring  technical  or 
professional  education. — Thompson  v.  Troup 
(Conn.)  907. 

Under  New  Haven  city  charter,  the  director 
of  the  department  of  public  works  held  to  have 
no  authority  to  remove  clerks  in  his  department 
without  cause  duly  shown. — Thompson  v.  Troup 
(Conn.)  907. 

A  city  charter  providing  that  no  clerk  should 
be  removed,  except  for  cause  "duly  shown,"  in- 
tended there  should  be  no  removal  without  a 
hearing. — Thompson  v.  Troup  (Conn.)  907. 

Acts  1898,  c.  123  (New  Baltimore  City  Char- 
ter) §  25,  held  not  to  forbid  the  repealing  of 
ordinances  relating  to  the  tenure  and  manner 
of  appointment  of  city  officials.— Robinson  v. 
City  of  Baltimore  (Md.)  4. 

Assessment  against  a  firm  /idrf  to  render  a 
meinbpr  thereof  eligible  for  the  offlce  of  mayor, 
under  Pub.  Loc.  Laws,  art.  13,  8  142,  as  amend- 
ed by  Acts  1890,  c.  180. — Vanneman  v.  Pusey 
(Md.)  059. 

A  bond  filed  by  the  dtj;  treasurer  of  Havre 
de  Grace  lidJ  not  a  sufficient  compliance  with 
City  Ord.  No.  91,  §  2,  to  authorize  the  treasurer 
to  enter  on  the  performance  of  his  duties. — 
Hecht  V.  Coale  (Md.)  S60. 

Failure  of  one  appointed  superintendent  of 
buildings  to  file  statutory  oath  held  not  to 
deprive  him  of  standing  to  contest  by  certiorari 
his  removal  from  office. — Peal  v.  City  of  Newark 
(N.  J.  Err.  &  App.)  468;  O'Rourke  v.  Same, 
Id. 

Attempt  to  fix  term  for  assistants  of  superin- 
tendent of  buildings  under  charter  of  city  of 
Newark  held  void  as  against  succeeding  council. 
—Peal  V.  City  of  Newark  (N.  J.  Err.  &  App.) 
468;  CEourke  v.  Same,  Id. 


Charter  of  dty  of  N«wark  constraed.  is) 
held,  that  one  appointed  superintendent  of  bo* 
ings  could  not  be  removed  by  a  snccecduig  cao 
cil  at  will.— Peal  v.  City  of  Newark  (N.  J.  Es. 
&  App.)  468;  O'Rourke  v.  Same.  Id. 

Charter  of  city  of  Newark  construed.  »»1  W 
that  appointment  of  superintendent  of  DDildi^ 
must  be  taken  to  be  that  of  the  statnttry  a- 
spector  of  buildings. — ^Peal  t.  City  of  ye^tA 
(N.  J.  Err.  &  App.)  468;  O'Kourke  v.  &jk. 
Id. 

CSiarter  of  city  construed,  and  hdd  not  r. 
authorize  appointment  of  an  officer  to  repr>- 
sent  the  city  in  a  general  way  aa  a  resort  ^ 
fore  the  people  at  large. — Potts  ▼.  Qty  of  Csf 
May  (N.  J.  Sup.)  584. 

A  city  cannot  employ  persons  to  do  vx. 
outside  of  the  duties  germane  to  the  dty  f.i- 
ernment.— Potts  v.  City  of  Cape  May  (S.  i 
Sup.)  584. 

Power  to  select  sites  for  public  schods  of  i-- 
dty  of  Philadelphia  A<id  rested  in  its  bcc?: 
of  public  education. — Common'wealtfa  v.  Dars 
(Pa.)  75. 

Const,  art  4,  $  8,  does  not  require  appos!: 
ments  by  governor  to  municipal  offices  u  I' 
confirmed.--Commonwealth  ▼.  Moir  (Pa.)  33L 

Act  March  7,  1901,  relating  to  cities  of  ti- 
second  class,  had  not  unconstitutional  bees-.'' 
providing  that  the  recorder  shall  be  spimi'.c-*' 
by  the  governor. — Commonwealth  v.  Moir  ,Fj 
351. 

Act  March   7,   1901,   relating    to    govenunn- 
of  cities  of  the  second  class,  ?ield  not  nncn-' 
tutional  as  vesting  the  governor  with  difcrrt:  s 
of    determining    when    it    became    operatiTe.- 
Commonwealth  v.  Moir  (Pa.)  351. 

Act  March  7,  1901,  relating  to  govenuEfi- 
of  cities  of  the  second  class,    construed,  a' 
held  not  to  constitute  a  removal  of  mayor  fr.c 
office  by  the  governor. — Commonwealth  v.  Mk 
(Pa.)  351. 

The  board  of  police  commissioners  for  ti? 
dty  of  Newport,  appointed  by  the  governor  tj 
and  with  the  consent  of  the  senate,  is  a  ttit> 
board  or  commission,  within  the  meaoiiif  <"■ 
Gen.  Laws,  c.  17,  i  4. — In  re  Police  Com'is  iS. 
I.)  36. 

Where  plaintiff  waa  appointed  a  police  mi- 
stable,  under  Central  Falls  Charter,  f  4.  <i 
2,  and  failed,  with  others,  to  be  reappoinii!^ 
Aelrf,  his  term  was  not  vacated  by  virtue  of  s.-- 
tion  8,  allowing  such  officers  to  hold  office  latij 
successors  are  chosen. — Lowrey  v.  City  of  Ca- 
tral  Falls  (R.  I.)  963. 

Where  a  police  constable  -was  notified  tb: 
he  was  no  longer  a  member,  and  offered  his 
services  for  the  three  days  following,  fuithrr 
tender  of  services  was  unnecessary  to  iMi> 
tain  an  action  for  reinstatement. — Lowrey  t. 
City  of  Cential  Falls  (R.  I.)  963. 

Central  Falls  Charter,  {  4,  cl.  2,  relatiiii;tc 
the  term  of  office  of  police  constable,  kdi  fr--^ 
repealed  by  Gen.  Laws,  c.  40,  g  34. — Lowtif 
V.  City  of  Central  Falls  (B.  I.)  963. 

Under  Central  Falls  Charter,  S  4,  a  2.  i 
failure  to  reappoint  a  police  constable,  to- 
gether with  the  appointment  of  others,  did  v. 
vacate  such  constable's  appointment. — Lovrrr 
V.  City  of  Central  Falls  (R.  I.)  9tS3. 

f  5^  Property. 

City  charter  hild  to  authorize  it  to  insure  Its 

Sublic    buildings   in   a    mutual    fire    compmr.' 
'rench  v.  City  of  MUlvUle  (N.  J.  Sup.)  465. 

{  6.     Comtraots  In  general. 

Under  Borough  Act  1897  a  contract  for  «ii  >^ 
sesBor's  map  may  include  the  fanusldng  of  li~i- 
of  property  owners  for  five  years  and  a  locntf- 
of  not  more  than  15  monuments.— Outwat«  t 
Borough  of  Carlstadt  (N.  J.  Sup.)  533. 
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That  an  imperfect  map  eoTerlng  part  of  a  bor- 
agh  was  already  in  existence  Aeiu  not  to  pre- 
eiit  the  city  council  from  causing  a  new  map  to 
e  made,  aa  authorized  by  Boroagh  Act  1897. — 
lutwater  t.  Boroagh  of  Carlstadft  (N.  J.  Snp.) 
33. 

Where  a  city  adyertised  for  bids  for  the  ex- 
lusiTe  privilege  of  removing  dead  animals,  etc., 
Iirougb  the  streets,  the  proper  form  of  document 
0  be  executed  to  the  successful  bidder  as  evi- 
ence  of  such  priyUege  was  an  exclasive  licena*. 
nd  not  a  contract.— <}aTanaiigh  y.  Ci^  of  Paw- 
acket  (R.  I.)  494. 

7.     Pnbllo  improfementa. 

Where  votes  ordering  street  paving  were  re- 
onsidered  and  rescinded,  and  second  ones 
assed  ordering  the  paving  of  more  of  the  street, 
without  publishing  or  mailing  notices  to  the 
roperty  owners,  as  reqnired  by  Sp.  Laws  1885, 
.  617,  {S  1,  2,  as  amended  by  Sp.  Laws  1899, 
.  5(M,  S  1,  the  assessment  for  the  improvement 
-as  void. — ^Angns  v.  City  of  Hartford  (Conn.) 
92;  McKone  v.  Same,  Id. 

A  lot  owner,  consenting  to  change  of  grade  of 
idcwalk  and  allowing  a  city  to  spend  money 
iiereon,  cannot  enjoin  completion  of  work  on 

remaining  portion  of  the  sidewalk. — Scharr  v. 
!ity  of  Camden  (N.  J.  Ch.)  817. 

Where  assessment  for  public  improvements  is 
et  aside  for  technical  defects,  and  the  asseas- 
lent  is  just,  it  will  be  reassessed,  under  Act 
larch  23,  1881.— Brewer  ▼.  City  of  Elizabeth 
N.  J.  Sup.)  480. 

Order  of  appointment  of  commlssionera  of  as- 
essment  must  recite  that  they  are  disinterest- 
d  freeholders.— Brewer  v.  City  of  Elizabeth  (N. 
.  Snp.)  480. 

Where  proof  shows  prosecutor  familiar  with 
roceedings  for  municipal  improvements,  assess- 
lent  will  not  be  set  aside  on  technicail  objec- 
ions.- Brewer  v.  City  of  Elizabeth  (N.  J.  Sup.) 
80. 

Error  in  assessing  a  lot  In  the  name  of  a 
erson  not  the  owner  will  be  corrected  by  the 
onrt.— Brewer  v.  City  of  Elizabeth  (N.  J.  Sup.) 
90. 

Parties  objecting  to  public  improvement  must 
rt  promptly,- Brewer  v.  City  of  Elizabeth  (N. 
.  Sup.)  480. 

A  person  holding  title  to  land  by  an  unrecord- 
]  deed  is  a  freeholder,  within  the  statute  re- 
niring  commissioners  of  assessment  to  be  free- 
olders.— Brewer  v.  City  of  Elizabeth  (N.  J. 
up.)  480. 

A  municipal  contract  to  incur  an  indebtedness 
I  excess  nf  existing  appropriations  for  the  pur- 
ysQ  for  which  the  contract  is  made  hHd  illegal. 
-Hurley  v.  Inhabitants  of  City  of  Trenton  (N. 
.  Sup.)  518. 

Contract  to  repave  streets  held  not  anthorizpd 
y  the  city  charter  or  General  Statutes,  and 
lerefore  void. — Hurley  v.  Inhabitants  of  City 
r  Trenton  (N.  J.  Snp.)  61& 

Proceeds  of  bonds  issued  to  raise  a  fund  to  re- 
air  streets  under  I^aws  1898,  p.  43,  must  be  in 
and  before  the  city  council  can  decide  to  re- 
ave out  of  such  fund. — Hurley  v.  Inhabitants 
r  City  of  Trenton  (N.  J.  Snp.)  618. 

The  right  to  "repave"  held  not  included  in  a 
ty's  authoritv  to  remiir  streets. — Hurley  v.  In- 
abitants  of  City  of  Trenton  (N.  J.  Sup.)  618. 

A  city  held  not  entitled  to  repave  streets  nn- 
er  Laws  1884,  p.  341,  unless  an  appropriation 
ad  been  made  or  was  authorized  for  the  im- 
rovement  contemplated. — Hurley  v.  Inhabitants 
r  City  of  Trenton  (N.  J.  Sup.)  518. 

In  reviewing  award  of  city  contract,  the 
>urt  will  only  inquire  into  the  good  faith  of  the 
ty.— Ryan  T.  Oty  of  Paterson  (N.  J.  Sup.) 
J7. 


Paving  contracts  considered,  and  %dd,  that 
the  council,  in  its  discretion,  should  reject  any 
bid,  if  materials  offered  were  not  up  to  the 
required  standard.— Ryan  T.  City  of  Paterson 
(N.  J.  Sup.)  587. 

A  city  may  select  such  quality  of  material 
for  its  pavements  as,  in  the  honest  exercise  of 
discretion,  it  may  require.— Ryan  T.  City  of 
Paterson  (N.  J.  Sup.)  587. 

In  absence  of  fraud  on  the  part  of  city  au- 
thoritiea,  the  only  question  before  the  court  is 
whether  there  has  been  any  violation  of  law 
in  entering  into  the  contract  which  ia  the  sub- 
ject of  controversy. — Ryan  t.  City  of  Paterson 
(N.  J.  Sup.)  587. 

Under  Act  Feb.  19,  1896,  {  2,  relating  to  as- 
sessments for  construction  of  trunk  sewers, 
where  benefit  is  prospective  only,  the  assess- 
ment is  to  be  made  at  the  same  time  with  that 
on  property  presently  benefited,  but  the  lien 
does  not  come  into  existence  until  the  connect- 
ing sewer  is  built.— Seaman  v.  City  of  Camden 
(N:  J.  Sup.)  977, 

Liquidation  or  payment  of  damages  is  not  a 
prerequisite  to  vacation  or  narrowing  of  a  street. 
—Morris  V.  City  of  PhUadelphia  (Pa.)  70. 

Where  petition  for  paving  a  street  is  as  a 
whole,  assessment  by  front  foot  rule,  without 
regard  to  fact  that  there  are  street-railway 
tracks  paving  between  which  is  paid  for  by  the 
company,  is  valid. — City  of  Scranton  v.  Koehler 
(Pa.)  792. 

In  action  by  a  city  to  recover  for  expenses 
in  constructing  a  aewer,  affidavit  of  defense  held 
to  show  a  good  defense.— City  of  Scranton  v. 
Levers  (Pa.)  980. 

Question  whether  a  paving  is  an  original 
one,  so  as  to  render  abutting  property  liable 
for  the  cost  thereof,  held  for  the  court— City 
of  Harrisburg  v.  Funk  (Pa.)  992. 

Evidence  held  to  show  no  change  from  an 
ordinary  road  to  a  city  street,  so  as  to  relieve 
abutting  property  from  liability  for  cost  of  a 
paving  as  an  original  paving.— CSty  of  Harris- 
burg V.  Funk  (Pa.)  992. 

i  8.     Police  power  and  relrnlatlons. 

When  an  ordinance  in  part  exceeds  the  ex- 
press grant  of  power  to  the  city,  such  part  must 
be  reasonable  to  be  valid.— Lane  v.  City  of 
Concord  (N.  H.)  687. 

Record  of  conviction  for  violating  a  city  ordi- 
nance held  insufficient.— City  of  Jersey  City  v. 
Niebaus  (N.  J.  Sup.)  444. 

A  conviction  for  violation  of  city  ordinance 
in  police  court  must  show  necessary  facts.— 
Treasurer  of  City  of  Elizabeth  v.  Central  H.  Co. 
of  New  Jersey  (N.  J.  Sup.)  682. 

Judgment  of  conviction  for  violating  city 
ordinance  held  not  to  show  defendant  found 
guilty  of  any  offense. — Treasurer  of  City  of  Eliz- 
abeth V.  Central  R.  Co.  of  New  Jersey  (N.  J. 
Sup.)  682. 

Ordinances  regnlating  openings  for  laying 
pipes  in  a  street  considered,  and  held  a  reason- 
able exercise  of  the  police  power  and  binding 
on  a  water  company. — Spnnsfield  Water  Co. 
V.  Borough  of  Darby  (Pa.)  275. 

i  8.     Use  and  regnlatlon  of  public  pla- 
ces, property,  and  -vorks. 

Complaint  that  an  order  to  repair  a  sidewalk 
given  under  New  London  Charter,  U  13,  26, 
did  not  fix  a  time  therefor,  held  untenable.— 
State  T.  Richards  (Oonn.)  858. 

Ordinance  with  regard  to  repairing  sidewalks 
held  void  as  being  unreasonable. — State  t.  Rich- 
ards (Oonn.)  858. 

Order  of  common  council  to  put  a  sidewalk  In 
repair  held  insufficient  by  reason  of  uncertainty 
as  to  manner  Of  repair.— Stata  t.  Richards 
(Conn.)  858. 
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The  fact  that  the  common  council  of  a  city 
originally  opposed,  bnt  afterwards  consented 
to,  the  construction  of  a  sewer,  which  was  pro- 
posed by  the  mayor  and  aldermen,  and  which 
was  subsequently  constracted  at  the  expense  of 
the  city,  did  not  invalidate  the  effect  of  the  ac- 
tion by  the  mayor  and  aldermen. — ^Hamlin  t. 
City  of  Biddeford  (Me.)  1100. 

Facts  hdd  to  show  that  an  ordinance  author- 
izing the  construction  of  a  passageway  oyer 
a  street  was  void,  ttecanse  permitting  tiie  ob- 
struction of  the  street  for  private  use.— Town- 
send  V.  Epstein  (Md.)  629. 

The  mayor  and  city  council  of  a  city  hold  the 
streets  in  trust  for  the  benefit  of  ^e  public, 
and  have  no  right  to  authorize  their  use  for  a 
private  purpose.— Townsend  v.  Epstein  (Md.) 
629. 

P.  Ii.  1897,  p.  296,  authorizing  boroughs  to 
regulate  streets  and  prescribe  the  manner  in 
which  corporations,  etc.,  shall  exercise  privi- 
leges granted  therein,  confers  a  power  which 
can  only  be  exercised  by  ordinance. — Point 
Pleasant  Electric  Light  &  Power  Co.  T.  Bor- 
ough of  Bay  Head  (N.  J.  Ch.)  1108. 

A  common  council  cannot  review  ordinance 
panting  electric  light  company  power  to  place 
Its  poles  and  stietch  its  wires  on  the  streets, 
where  the  company  has  exiwnded  money  in  view 
thereof.— Phillipsbntx  Electric  Lighting,  Heating 
&  Power  Co.  v.  Inhabitants  of  Town  of  Phil- 
lipshurg  (N.  J.  Sup.)  445. 

That  electric  light  compony  is  violating  its 
charter  helA  no  ground  for  repealing  ordinance 

f ranting  permission  to  erect  poles  and  wires. — 
'hillipsburg  Electric  Lighting,  Heating  &  Pow> 
er  Co.  V.  Inhabitants  of  Town  of  Phillipsburg 
(N.  J.  Sup.)  445. 

That  officers  and  stockholders  of  an  electric 
light  company  are  different  individuals  from 
those  who  were  stockholders  when  authority 
was  given  to  erect  poles  and  wii-es  held  no 
ground  for  repeal  of  ordinance. — Phillipsburg 
Electric  Lighting,  Heating  &  Power  Co.  v.  In- 
habitants of  Town  of  Phillipsburg  (N.  J.  Sup.) 
445. 

That  a  corporation  which  !s  granted  a  fran- 
chise to  use  certitin  streets  contracts  to  furnish 
street  lights  to  the  city  does  not  give  such  cor- 
poration a  preference  in  the  stringing  of  wires 
over  another  corporation  using  such  streets 
under  a  prior  similar  franchise. — Edison  Elec- 
tric Ught  &  Power  Co.  v.  Merchants'  &  Manu- 
facturers' Electric  Ljght,  Heat  &  Power  Co. 
(Pa.)  7G6. 

Where  two  corporations  are  granted  similar 
franchises  on  the  same  street  of  a  city,  and 
interference  and  limitation  of  one  or  the  other 
is  unavoidable,  the  later  must  give  way. — Edi- 
son Electric  Light  &  Power  Co.  v.  Merchants' 
&  Manufacturers'  Electric  Light,  Heat  &  Pow> 
er  Co.  (Pa.)  766. 

Under  Gen.  Laws,  c.  71,  SS  1-8,  28.  the 
abandonment  of  a  highway  by  the  boaid  of 
aldermen  of  the  city  of  Providence  did  not  re- 
quire a  previous  request  from  the  city  coimcil. — 
Attorney  General  v.  Shepard  (R.  I.)  39. 

Where  the  board  of  aldermen  of  a  city  de- 
clared a  highway  abandoned  on  petition  of  abut- 
ting property  owners  and  agreement  by  them 
to  claim  no  damages,  the  general  public  had  no 
standing  in  court  to  complain  of  such  abandon- 
ment.— ^Attorney  General  v.  Shepard  (R.  1.)  39. 

Under  Gen.  Laws,  c.  71,  J  28,  the  town  coun- 
cil or  board  of  aldermen  has  discretionary  power 
as  to  the  abandonment  of  highways,  irrespective 
of  the  question  whether  or  not  such  highways 
have  ceased  to  be  useful.— Attorney  General  v. 
Shepard  (R.  I.)  39. 

S  lO.    Toris. 

Evidence  constmed,  and  held  not  to  Justify 
Jury  in  inferring  24  hours'  notice  to  defendant 


dty  of  a  defect  in  a  bridge. — Bradbarr  ▼.  In- 
habitants of  aty  of  Lewiston  (Me.)  1041. 

ESvidence  in  action  for  injuries  by  defects  = 
a  bridge  held  not  to  s1m>w  notice  to  tbe  city  •; 
the  defect  causing  plaintiff's  injnriea;  bat  <bl7 
notice  of  a  cause  which  might  prodace  a  defr..-:. 
—Bradbury  v.  Inhabitants  of  City  of  Lewi^.i 
(Me.)  1041. 

Municipal  corporation  held  liable  for  its  fi£ 
lire  to  construct  a  city  sewer  with  reasaiut« 
care  and  skill.— Hamlin  y.  City  of  Bjddef.ci 
(Me.)  1100. 

The  duty  to  keep  city  sewers  free  from  a^ 

struction  and  in  repair  held  a  ministerial  dctj, 
for  the  ne|;lect  of  which  the  city  is  liable  to  inr 
person  injured. — Hamlin  y.  City  of  Biddefsd 
(Me.)  1100. 

Where  a  sewer  was  constmcted  at  the  ex- 
pense of  a  city,  it  was  the  dty'a  doty  to  i 


tain  and  keep  it  In  repair  so  lonf  as  it  va 
used  for  drainage  purposes. — Hamlin  t.  City  «f 
Biddeford  (Me.)  1100. 

Whether  the  dty  acquired  the  right  to  m^- 
tain  a  sewer  by  prescription  or  statute,  a  ksi- 
owner  injured  by  a  cifar's  failure  to  keep  tit 
sewer  in  proi>er  repair  helA  entitled  to  recora 
for  his  injuries  against  the  city. — Hamlia  v. 
City  of  Biddeford  (Me.)  1100. 

A  landowner's  action  for  damages  against  t 
city  sustained  by  reason  of  its  failare  to  kwy 
a  sewer  in  proper  repair  held  not  affected  br 
Pub.  Laws  1901,  c.  '2ii8.— Hamlin  v.  Citr  ii 
Biddeford  (Me.)  1100. 

A  declaration,  in  an  action  against  a  city  f-r 
Injuries  received  by  being  strack  by  bierdis 
going  at  an  unlawful  speed  on  defendirtf 
streets,  Ae2d  sufficient  to  state  a  canse  of  sc- 
tlon.— City  of  Hagerstown  y.  Klotz  (Md.)  S3& 

Where  plaintiff  was  injured  on  a  dark  night  br 
falling  from  a  sidewalk  raised  three  feet  ahnr? 
the  ground,  with  no  guard,  the  question  of  hii 
contributory  negligence  was  for  the  jnrv.— D  » 
V.  Portsmouth,  K.  &  Y.  St  Ry.  (N.  H.)  570. 

It  is  negligence  for  a  street-railvray  compior. 
in  constructing  its  track,  to  remove  a  sid^viix 
and  construct  a  new  one  three  feet  above  ths 
gi-ound,  without  any  guard.- Dow  t.  Pe*- 
mouth,  K.  &  Y.  St.  Ry.  (N.  H.)  570. 

In  an  action  against  a  dty  for  creatiiiir  i 
nuisance  by  depositing  rubbish  on  a  lot  ij- 
joining  plaintiff's,  an  ordinance  prohibiting  t» 
deposit  of  such  rubbish  near  a  public  street  is 
not  conclusive  of  plaintiff's  right  to  recorer 
—Lane  v.  Qty  of  Concord  (N.  H.)  687. 

A  borough  held  not  liable  to  a  person  bitter 
by  a  dog  running  at  largre,  because  of  its  ftiiar^ 
to  prohibit  the  running  of  dogs  at  large. — Smidi 
y.  Borough  of  Selinsgrove  (Pa.)  213. 

In  action  for  injuries  sustained  in  falling  iate 
an  excavation  dug  in  building  a  sidewalk,  tw- 
diet  for  plaintiff  hAd  supported  by  the  eti- 
dence.— Lenich  y.  Beaver  (Pa.)  220. 

Negligence  in  not  shoring  foundation  of  plain- 
tiffs house,  where  a  subway  was  being  cd::- 
structed  adjacent  to  it  for  a  dty  by  a  cootn^ 
tot,  held  that  of  the  contractor.— Stork  y.  CSty 
of  Philadelphia  (Pa.)  236. 

City  Aeld  not  liable  for  injury  from  defectivr 
sidewalk,  not  having  bad  actual  or  constmctiTe 
notice  of  the  defect. — Rogers  y.  Qtr  of  Wil- 
liamsport  (Pa.)  298. 

{11.   Fiseal    management,    pnhlie    debt, 
secnaltles,  and  tazatfoa. 

Evidence  in  action  against  dty  to  recover  for 

services  /leW  not  to  sustain  defense  that  ciij 
could  not  create  liability  because  its  debts  ex- 
ceeded the  constitutional  limit. — ^Adams  v.  Gcs 
of  Waterville  (Me.)  1042. 

Under  Acts  Assem.  1898,  c.  98,  {  19  (Anneu- 
tion  Act),  kcltf,  that  certain  property  in  tenito- 
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t  annexed  to  Baltimore  was  onbject  to  taxa- 
bm  after  1900  at  the  city  rate.— Sindall  v. 
Ity  of  Baltimore  (Md.)  045. 

Under  Acts  Assem.  1888,  c.  88,  {  19  (Annexa- 
lon  Act),  relating  to  Baltimore,  property  in 
•rtain  annexed  territory  lidd  no  longer  rural 
landed"  property,  but  city  property,  and  tax- 
ble  as  such,— Goebel  t.  City  of  Baltimore  (Md.) 
«i. 

Acts  1888,  c.  123,  Md  not  to  exempt  a  8tr«st 
ailway  from  the  payment  of  the  ordinary  city 
tx  rate  on  its  ri^ht  of  ^ay  situated  in  terri- 
orj'  annexed  to  Baltimore  city  by  the  act, — 
Tnited  Railways  &  Sllectric  Co.  r.  Ci^  of  Bal- 
imore  (Md.)  «55. 

Evidence  Aeld  admissible  in  an  action  by  a 
mnicipal  tax  collector  for  commissions. — City 
(  Hagerstown  T.  Startzman  <Md.)  838. 

A  municipal  tax  collector  held  entitled  to  his 
rdinnry  commission  on  all  assessments  against 
butting  lot  owners  for  street  paring  collected 
y  him.— City  of  Hagerstown  t.  Startzman 
^d.)838. 

By  giving  premiam  notes  to  a  mutual  fire  com- 
lany,  a  city  does  not  loan  its  credit  in  violation 
i  constitution. — French  v.  City  of  Millville  (N, 
•.  Sup.)  465. 

By  becoming  a  member  of  a  mntnal  fire  in- 

urance  company,  the  city  does  not  become 
wnor  of  stocks  or  bonds  in  violation  of  con.sti- 
ution.— French  t.  City  of  Millville  (N.  J.  Sup.) 
65. 

Such  portion  of  land  adjacent  to  a  railroad 
ight  of  way  as  is  used  for  railroad  purposes  is 
lot  subject  to  local  taxation.— In  re  West  Shore 
i  O.  Terminal  Go.  (N.  J.  Sup.)  543. 

Land  leased  to  a  railroad  company  and  used 
or  railroad  purposes  is  subject  to  assessment 
ly  the  state,  and  not  the  municipality.— In  re 
'ennsylvania  R.  Co.  (N.  J.  Sup.)  543. 

Martin  Act,  f  13,  held  not  to  extend  the  dura- 
Ion  of  a  tax  lien  in  favor  of  cities  having  ac- 
epted  its  benefits,  but  merely  provides  an  ad- 
itional  method  of  enforcing  such  lien.— Harn- 
d  V.  City  of  Camden  (N.  J.  Sup.)  1082. 

Bonds  issued  by  a  city  for  street  improve- 
lents  under  Act  May  23,  1889,  held  valid:  the 
ssessment  being  invalid  because  of  irregulari- 
r  in  passage  of  ordinance,  there  being  no  in- 
mtion  to  increase  indebtedness  when  bonds 
ere  issued.— Gable  ▼.  Qty  of  AJtoona  (Pa.) 
37. 

Bonds  for  payment  of  street  improvements 
sued  nnder  Act  May  23,  1889,  held  valid, 
longh  assessment  was  invalid  because  of  the 
regularity  in  passage  of  city  ordinance. — Ga- 
le v.  City  of  Altoona  (Pa.)  307. 

Contract  by  which  city  assumes  damages  to 
t>utting  owners  held  within  0)nst  art.  9,  S  8, 
rohibiting  a  city  from  incurring  any  debt  in 
coess  of  2  per  cent,  of  its  assessed  value  with- 
it  consent  of  electors. — Keller  t.  City  of 
;ranton  (Pa.)  781. 

Bonds  issued  to  refund  existing  indebtedness 
-e  not  a  new  indebtedness,  within  prohibition 
'  constitution.- Hirt  t.  C^ty  of  Brie  (Pa.)  796. 

MURDER. 

!e  "Homicide,"  |  1. 

MUTUAL  BENEFIT  SOCIETIES. 

«    "Beneficial  Associations." 

MUTUAL  INSURANCL 

e  "Insurance,"  i  12. 


MUTUAL   INSURANCE  COMPANIES. 

See  "Insnraaca,"  |  1. 

NAMES. 

See  "Trade-Marks  and  Trade-Names." 
Of  clubs,  see  "Oubs." 

NAVIGABLE  WATERS. 

See  "Waters  and  Water  (Curses." 

NEGLIGENCE. 

Causing  death,  see  "Death,"  %  1. 

By  particular  cUutes  of  parties. 

See  "Carriers,"  H  J^-4;  "Municipal  Corpora- 
tions," I  10. 

Employers,  see  "Master  and  Servant,"  §  1. 

Railroad  companies,  see  "Railroads,"  f  2; 
"Street  RaUroads,"  {  2. 

Vessels,  see  "Collision." 

Condition  or  tueQ^partleuIar«peeieB<irpn>pert|/. 
vmrka,  crmtuMnery. 

See  "Bridges,"  8  2:  "Highways,"  f  3;  "Rail- 
roads," f  2;   "Street  Railroads,"  I  2. 

Demised  premises,  see  "Landlord  and  Ten- 
ant," 8  4, 

I  ContrOyutory  negligence. 

I  Of  passenger,  see  '"Carriers,"  8  5. 
Of  person  injured  by  railroad,  see  "Railroads," 

§2. 
Of  person  injured  by  street  car,  see  "Street 

Railroads,"  f  2. 
Of  traveler  on  highway,  see  "Highways,"  i  8. 

I  1.    Acta     or     oiuisaloiis     coaatltnting 
aesllKenoe. 

Actionable  negligence  can  never  be  predicat- 
ed on  a  purely  accidental  occurrence. — ^Fidelity 
&  CTasualty  Oo.  v.  Cutts  (Me.)  073. 

The  term  "pure  accident"  is  uniformly  em- 
ployed to  indicate  the  absence  of  any  legal 
liability  for  negligence.— Fidelity  &  Casualty 
Co.  T.  CutU  (Me.)  673. 

Where  one  by  negligence  puts  another  in 
reasonable  fear  of  injury,  and  in  an  effort  to 
escape  such  person  is  injured,  a  right  of  action 
arises  to  recover  therefor.— Tuttle  v.  Atlantic 
City  R.  Co.  (N.  J.  Err.  &  App.)  450. 

A  woman,  seeing  a  car  which  had  been  derail- 
ed coming  out  of  a  freight  yard  across  a  public 
street,  and  injured  while  running  for  safety, 
held  entitled  to  recover.— Tuttle  v.  Atlantic  City 
B.  Co.  (N.  J.  Err.  &  App.)  450. 

I  Evidence  held  to  show  customer  was  injured 
I  by  fall  of  stairway  through  negligence  of  de- 
I  fendant,  the  storekeeper. — Spicer  t.  Boice  (N.  J. 
I  Sup.)  44l. 

I     Owner  of  land  held  not  liable  to  lessee  for 
I  burial  of  a  horse  thereon  by  a  third  person  to 
whom  he  had  given  permission. — BMtzwater  ▼. 
,  Fassett  (Pa.)  310. 


8   2.     PvozliBAte   oaase  of  Injury. 

Evidence  considered,  and  held,  that  defend- 
ant's negligence  was  the  proximate  cause  of 
an  injury  to  plaintiff.— Cbambers  t.  Carroll 
(Pa.)12a 

Permission  given  by  owner  of  land  to  third 
person  to  bury  a  horse  not  known  by  the  owner 
to  have  an  infectious  disease  held  not  the 
proximate  cause  of  injury  to  lessee  from  his 
cattle  being  affected  with  the  disease. — Fits- 
water  V.  Fassett  (Pa.)  310. 

I  3.    CoBtiibntory  BeKUsenee. 

A  mother  Jield  not  guilty  of  negligence  con- 
tributing to  death  of  tier  son  by  sending  him 
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on  an  emmd  reqairinK  him  to  pass  a  railroad 
crossing.— Daubert  ▼.  Delaware,  L.  &  W.  B. 
Co.  (Pa.)  72. 

{  4.     Aetions. 

In  action  to  recover  for  personal  injnries,  the 
fact  from  which  the  duty  exists  must  be  set 
out  in  the  declaration.— Boardman  t.  Oreighton 
(Me.)  6(53. 

In  action  to  recover  for  breaking  plate-glass 
window,  writ  reviewed,  and  heU,  that  there 
is  no  specification  of  circumstances  connected 
with  the  brealcing  on  which  to  base  charge  of 
negligence  against  defendant. — Fidelity  &  (Das- 
ualty  Oo.  V.  Cutts  (Me.)  673. 

Evidence  hM  insufiEtdent  to  submit  to  the 
jury  the  issue  as  to  whether  decedent  employfi 
was  in  the  exercise  of  due  care  when  he  re- 
ceived the  injuries  resulting  in  death. — Judge 
V.  Narragansett  lulectric  Lighting  Go.  (B.  £.) 
961. 

NEGOTIABLE  INSTRUMENTS. 

See  "Bills  and  Notea.^' 

NEWLY-DISCOVERED  EVIDENCE 

Oronnd  for  new  trial,  see  "New  Trial,"  {  3. 


NEW  TRIAL. 

{  1.     Naivre  and  scope  of  remedy. 

Gen.  Laws,  c.  251,  {  3,  does  not  authorize  the 
appellate  division  of  tiie  supreme  court  to  grant 
a  new  trial  in  the  common  pleas  division,  by 
reason  of  a  mistake  of  law  In  prosecuting  an 
appeal  from  the  district  court,  which  resulted 
in  the  defeat  of  the  appellant  in  the  common 
pleas. — Bassett  v.  Lowenstein  (R.  I.)  97. 

Gen.  Laws,  c.  251,  f  2,  does  not  anthorize  the 
granting  of  a  new  trial  by  the  appellate  divi- 
sion of  the  supreme  court  of  an  appeal  from 
the  district  court,  tried  in  the  common  pleas, 
in  which  the  appellant  was  defeated  by  a  mis- 
take  of  law  in  failing  to  join  a  co-defendant. — 
Bassett  v.  Lowenstein  (H.  I.)  97. 

Amount  involved  in  an  action  against  a  gar- 
nishee held  too  trivial  to  justify  the  granting 
of  a  petition  for  a  new  trial,  though  error  ap- 
peared.—  Wightman  v.  Kruger  (R.  I.)  395; 
Same  v.  Kirby,  Id. 

§   2.     Gronndi. 

A  verdict  will  not  be  set  aside  because  of 
subsequent  insanity  of  juror,  when  he  took  part 
with  apparent  intelligence  in  the  deliberation. — 
Burik  V.  Dundee  Woolen  Co.  (N.  J.  Sup.)  442. 

Bule  to  show  cause  will  be  denied,  where  it 
is  evident  that  a  second  verdict  would  not  be 
set  aside.^Dhristensen  v.  Lambert  (N.  J.  Sap.) 
677. 

Improper  remarks  by  counsel  Md  no  ground 
for  reversal. — Clhristensen  v.  Lambert  (N.  J. 
Sup.)  677. 

Where,  from  fairness  of  verdict,  it  is  evi- 
dent that  remarks  of  counsel  were  harmless, 
the  verdict  will  not  be  set  aside  therefor, 
though  they  were  improper. — Christensen  v. 
Lambert  (X.  J.  Sup.)  577. 

The  sending  of  a  registered  letter  containing 
the  claim  of  an  appeal  and  bond  four  days  be- 
fo4'e  the  expiration  of  the  time  allowed  by  law, 
and  failure  of  the  letter  to  reach  defendant  in 
time,  hdd  a  case  within  Gen.  Laws,  c.  25l,  | 
2.— McO)tter  v.  Town  0>uncil  of  New  Shore- 
ham  (B.  I.)  695. 

S  3.     FrooeedinES  to  proenre  new  trial. 

Motion  to  discharge  rule  to  'show  cause  as 
irregularly  allowed  should  be  made  in  the 
branch,  and  not  in  the  main,  court. — Miller  v. 
Fries  (N,  J.  Sup.)  674. 


Under  Gen.  Laws,  c.  251,  {  2,  an  appbcatioa 
for  new  trial  for  newly-discovered  evidence, 
filed  witliin  one  year  after  the  decision  of  a 
previons  motion  for  new  trial,  but  more  than 
a  year  after  the  decision  of  the  case,  ia  too 
late.— Horton  v.  Feinberg  (B.  I.)  OOO. 

NEXT  OF  KIN. 

See  "Descent  and  Distribution." 

NOTES. 

Promissory  notes,  see  "Bills  and  Notes." 

NOTICE. 

Of  assessment,  see  "Taxation,"  |  5. 

Of  defects  in  highways,  see  "Highways,"  I  3. 

Of  loss  insured  against,  see  "Insurance."  8  8. 

Of  meeting  to  employ  minister,  see  "Religious 
Societies." 

Of  tax  sales,  see  "Taxation,"  f  7. 

To  agent,  see  "Principal  and  Agent,"  i  2. 

To  master  of  defective  appliances,  see  "Mas- 
ter and  Servant,"  {  2. 

NOVATION. 

Evidence  held  insufficient  to  show^  novation, 
where,  after  death  of  member  of  banking  firm, 
new  certificates  of  deposit  were  issued;  deposit- 
ors being  assured  there  was  no  change  in  the 
i  hrm,  and  legatees  apparently  electing   to   con- 
tinue testator's  interest  in  the  business. — In  rv 
:  Gardner's  Estate  (Fa.)  346 ;    Appeal  of  Gatd- 
'  ner,  Id.;  Appeal  of  Brotherline,  Id.;   Appeal  of 
Stone,  Id. 

NUISANCE 

I  1.     Private  nnlaaneea. 

Passageway  connecting  buildings  on  opposite 
sides  of  the  street,  so  as  to  shut  oat  the  light 
from  adjacent  premises,  held  a  nuisance.— 
Townsend  v.  Epstein  (Md.)  629. 

Facts  hdd  to  show  that  plaintiffs  were  enti- 
tled to  maintain  injunction  to  compel  the  re- 
moval of  a  passageway  over  a  street,  because 
such  passageway  shut  out  light  from  their 
premises. — Townsend  v.  Epstein  (Md.)  629. 

The  owner  of  a  lot  caimot  be  held  liable  in 
au  action  for  creating  a  nuisance  I>ecan.'<e  of 
the  unsightl]^  appearance  of  his  lot  caused  by 
placing  rubbish  thereon. — Lane  v.  City  of  Con- 
cord (N.  H.)  687. 

A  lot  owner  is  not  liable  for  depositing  mb- 
bish  on  his  lot,  unless  foul  or  unhealthy  gssee, 
or  other  substances  of  odors,  escape  therefrom 
to  the  premises  of  adjoining  owno-s. — Lane  v. 
City  of  Concord  (N.  H.)  687. 

Powder  magazine  located  near  shaft  of  col- 
liery held  not  a  nuisance,  so  as  to  render  the 
owners  liable  for  injuries  to  one  living  near  by 
explosion  by  lightning.— Tnckaslunskj  T.  Le- 
high &  W.  Coal  Co.  (Pa.)  308. 


.    OBJECTIONS. 

Necessity  for  purpose  of  review,  see  "Appeal 
and  Error,"  {  4. 

OBSTRUCTING  JUSTICE. 

After  an  oflScer  who  has  attached  goods  parts 
with  the  possession,  it  is  not  an  obstruction  of 
him  in  his  official  duty  to  refuse  to  deliver  the 
goods  to  him.— State  v.  Hartley  (Oim.)  860. 

OBSTRUCTIONS. 

Of  highway,  see  "Highways,"  {  3. 
Of  process,  see  "Obstructing^ Jnsticiu* 
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OFFICERS. 

njiincttona  affecting,  see  "Injunction,"  |  2. 
[andamns.  Bee  "Mandnmns,"  H  2. 
LcnistinK  offlccr,  see  "Obstructing  Justice." 
"fsted  rigilt  in  municipal  offices,  see  "Consti- 
tutional Law,"  i  3. 

PwrticvJiar  classes  taf  offleers. 
ee  "Judges";   "Justices  of  the  Peace";   "Re- 
ceivers'';   "Sheriffs  and  Constables." 
'orporate  officers,  see  "Corporations,"  |  4. 
'ounty  officers,  see  "Counties,"  i  1. 

ipal    officers,    see    "Municipal    Corpora- 
!"  i  6. 


lunici 
tions. 


and 


1.    Appointment,     qnaliflcation, 
tennra. 

Under  Const,  art  16,  i  4,  the  legislature  may 
bolish  the  office  of  state  detective  created  by 
t,  and  thereby  deprive  the  incumbent  of  a  part 
•  t  the  term  for  which  he  was  appointed. — 
State  V.  Burrls  (Del.  Sup.)  930. 

2.     RlKhts,  powers,  dnties,  and  liabil- 
ities. 

Under  Pub.  St.  c.  256,  J  0,  a  police  officer  is 
lot  entitled  to  compensation  for  assisting  to 
>repare  a  criminal  case  for  trial,  unless  he  is  re- 
1  nested  so  to  do  or  his  services  are  approved  in 
.vriting  by  the  state's  attorney  or  tie  county 
commissioner. — Healy  ▼.  Hlllsboro  County  (^f. 
H.)  89. 


OLEOMARGARINL 


See  "Food." 


OPENING. 


.Tndgment,  see  "Judgment,"  i  2. 
.Tiidgment  against  married  woman,  see  "Hus- 
band and  Wife,"  i  4%. 
Judgment  by  confession,  see  "Judgment,"  |  1. 

OPINION  EVIDENCE. 

In  dvil  actions,  see  "Evidence,"  |  6k 

ORDERS. 

Review  of  appealable  orders,  see  "Ap'peal  and 
Error." 

ORDINANCES. 

Municipal  ordinances,  see  "Municipal  Corpo- 
rations," H  4,  8. 

OYSTERS. 

Title  of  statute  relating  to  planting  and  cul- 
tivating of  oysters,  see  "Statutes,"  i  3. 

PARENT  AND  CHILD. 

See  "Bastards";    "Guardian  and  Ward." 
Actions  for  wrongful  death,  see  "Death,"  |  1. 

PAROL  EVIDENCE. 

In  dvil  actions,  sec  "Bvldence,"  t  B. 

PARTIES. 

Death  ground  for  abatement,  see  "Abatement 

and  Revival."  S  2. 
Defects  ground  for  abatement,  see  "Abatement 

and  Keviral,"  i  1. 
Interpleading,  see  "Interpleader." 
Persons    concluded   by   Judgment,   see  "Jndg^ 

ment,"  8  7.  „        ., 

Bights  and  liabiliticB  as  to  costs,  see  "Costa," 

<1. 


In  particular  action*  or  proceedings. 

See  "Entry,  Writ  of';  "Judgment,"  §  8;  "Li- 
bel and  Slander,"  8  2. 

Application  for  appointment  of  receiver,  see 
"Receivers,"  8  1. 

On  appeal  or  writ  of  error,  see  "Appeal  and 
Error,"  8  3. 

8   1.    Ne'w  parties  and  ohanEe  of  parties. 

Where,  after  replevin  was  pending  six 
months,  a  third  party  filed  a  consent  to  become 
defendant,  but  no  action  was  then  taken  by 
court,  it  was  no  error,  on  rendering  judgment, 
to  order  the  third  party  dropped.— Harrison  v. 
Clark  (Conn.)  186. 

PARTITION. 

8  1.     By  acts  of  parties. 

A  tenant  in  common,  by  dalmini^  exclusive 
ownership  to  the  part  set  off  to  him  in  oral 
partition,  held  estopped  from  denying  the  title 
of  his  former  tenants  in  common  to  their  parts; 
and  his  wife  was  estopped  from  denying  her 
husband's  title  by  encouraging  his  acts  of  own- 
ership.—Wescoat  V.  Wilson  (N.  J.  Ch.)  1112. 

Though  oral  partition  proceedings  were  void 
for  failure  to  join  one  of  the  parties,  and  as 
contrary  to  the  statute  of  frauds,  and  not  fol- 
lowed by  20  years'  possession,  held,  that  the 
tenants  m  common  conld  be  estopped  from  de- 
nving  the  validity. — Wescoat  v.  Wilson  (N.  J. 
Ch.)  1112. 

Evidence  of  parol  partition  of  land  held  joint- 
ly by  a  husband  and  wife  held  admissible  in  an 
action  to-  obtain  possession  of  the  portion  par- 
titioned to  the  wife.— Merritt  t.  Whitlock  (Pa.) 
786. 

8  2.    Aottons  for  partition. 

A  judgment  in  partition,  ordering  land  In 
common  to  be  sold  subject  to  a  first  mortgage, 
held  not  an  adjudication  that  the  second  mort- 
gage given  by  one  of  the  parties  was  binding 
OB  both,  which  would  prevent  the  court,  in 
distributing  the  proceeds,  from  charging  the 
second  mortgage  debt  to  the  person  executing 
such  mortgage. — ^Rentz  v.  Elckert  (Conn.)  203. 

Where  real  estate  owned  in  common  is  sold 
to  a  mortgagee  of  the  interest  of  one  of  the 
owners,  the  debt  should  be  charged  to  the  ten- 
ant who  executed  the  mortgage.— Rentz  v.  Eck- 
ert  (Conn.)  203. 

The  finding  that  two  owners  in  common  of 
property  have  an  equal  interest  therein  is  not 
an  adjudication  that  one  of  the  co-owners  has 
not  mortgaged  his  individual  interest  therein.— 
Rentz  V.  Eckert  (Conn.)  203. 

Where  the  liability  of  owners  in  common  for 
the  expenses  of  a  barn  erected  by  one  only  is 
determined  on  an  accounting  had  before  the  or- 
der of  sale  in  partition,  it  is  an  adjudication 
thereof,  and  prevents  its  subsequent  consid- 
eration.—Rentz  ▼.  Eckert  (0>nn.)  208. 

An  accounting  in  a  preliminary  proceeding 
before  a  sale  in  partition  held  not  to  raise  the 
issue  of  the  liability  of  the  owners  under  a 
mortgage  executed  by  one  only,  and  is  not  con- 
clusive thereon.— Rentz  v.  Eckert  (Oonn.)  203. 

Under  a  will,  certain  devisees  held  not  enti- 
tled to  partition  of  the  real  estate.— Cahill  v. 
Oabill  (N.  J.  Cb.)  809. 

Objection  to  confirming  the  report  of  com- 
missioners in  partition,  because  of  partiality 
shown  complainant's  counsel,  held  untenable. — 
McMulIin  v.  Doughty  (N.  J.  Ch.)  914. 

The  fact  that  a  party  to  partition  remained 
away  from  the  commissioners'  meeting  hdd  not 
ground  on  which  to  quash  their  report. — Mc- 
MulIin V.  Doughty  (N.  J.  Ch.)  914. 

Where  an  order  of  a  vice  chancellor,  directing 
commissioners  in  partition  to  be  swQrn,  is  silent 
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aa  to  who  ahoald  swear  them,  the  fact  that 
they  were  not  sworn  in  as  vice  chanc^or  di- 
rected in  a  conTersation  with  connsei  heU  not 
ground  for  rejecting  their  report. — McMullin 
V.  Doughty  (N.  J.  Ch.)  914. 

The   fact   that   Qommissionera   appointed   to 

partition  land  were  not  sworn  in  before  the 
vice  chancellor  appointing  them  Itdd  not  to  be 
ground  for  quashing  their  report. — McMullin  y. 
Doughty  (N.  J.  Ch.)  914. 

Dirision  of  land  in  partition  Md  to  be  in  pro- 
portion to  the  parties'  interests. — McMullin  t. 
Doughty  (N.  J.  Ch.)  914. 

In  proceedings  to  quash  partition  commission- 
ers' report,  the  weight  of  testimony  of  persons 
taken  specially  to  see  land  hdd  not  as  great  as 
that  of  persons  familiar  with  the  land  and  Ht- 
ing  in  the  neighborhood. — McMullin  t.  Doughty 
(if.  J.  Ch.)  914. 

PARTNERSHIP. 

Married  woman  as  partner,  see  "Hnsband  and 
Wife,"  {  2. 

{  I.     The  relatloii. 

Kridence  held  not  to  establish  a  partnership 
agreement. — Mason  t.  Smith  (Pa.)  642. 

I  2.    DlsMlntloB,    •ettlement,    and    ac- 
oovntliic. 

One  knowing  of  dissolution  of  firm,  and  sell- 
ing goods  to  persons  carrying  on  business  in 
its  name,  cannot  hold  the  retiring  partner  liable. 
— Danforth  ▼.  Hertel  (Del.  Sapw.)  16S. 

PASSENGERS. 

See  "Carriers,"  |  4. 

PAUPERS. 

I   1.    Settlement  and  remoTaL 

Domicile  of  pauper  held  to  be  in  the  defend- 
ant town,  though  he  kept  a  few  possessions  on 
his  old  homestead  in  another  town  and  Toted 
there.— Town  of  Fairfield  t.  Town  of  Easton 
(Conn.)  200. 

XTnder  Rev.  St.  c  24,  i  5,  no  inmate  of  the 
National  Home  for  Disabled  Volunteer  Sol- 
diers, or  persons  subject  to  its  rules,  can  acquire 
a  pauper  settlement  so  long  as  bis  connection 
with  such  home  continues. — Inhabitants  of 
Winslow  T.  Inhabitants  of  Pittsfield  (Me.)  46. 

A  married  woman  cannot  acquire  a  pauper 
settlement  in  her  own  right,  independent  of  her 
husband. — Inhabitants  of  Winslow  t.  Inhab- 
itants of  Pittsfield  (Me.)  46. 

Voting  and  taxation  held  of  mnch  stronger 
proof  to  prevent  gaining  of  pauper  settlement 
than  when  ofifered  to  establish  one. — Inhabit- 
ants of  Monroe  t.  Inhabitants  of  Hampden 
(Me.)  6(H. 

Evidence  Aetd  to  justify  a  finding  of  an  aban- 
donment of  a  pauper's  former  residence. — In- 
habitants of  Monroe  t.  Inhabitants  of  Hamp- 
den (Me.)  604. 

In  order  to  retain  a  legal  home  in  a  town,  a 
person  need  not  at  all  times  have  a  house, 
building,  or  room  to  which  be  is  entitled  to  go. 
— Inhabitants  of  South  Thiimaston  v.  Inhabit- 
ante  of  Friendship  (Me.)  1056. 

It  Is  possible  that  a  man  may  so  wander 
around  as  to  lose  a  home  under  the  pauper  stat- 
utes.— Inhabitants  of  South  Thomaston  t.  In- 
habitants of  Friendship  (Me.)  1066. 

To  break  up  the  continuity  of  a  home,  it  is 
not  necessary  that  the  departure  shonld  be  with 
the  fixed  intent  not  to  return. — Inhabitants  of 
South  Thomaston  T.  Inhabitants  of  Friendship 
(Me.)  10e& 


{  X.     Support,  serHees,  and  ezpemaaa. 

Residence  of  panper  in  defendant  town  hfii 
not  continnous  for  four  years,  witliin  Gen.  St. 
!  3288,  though  it  was  his  domicile  dorins  that 
time.— TowB  of  Fairfield  r.  Town  o<  E»stoB 
(Oonn.)  200. 

In  a  suit  to  recover  for  support  famished 
to  a  pauper,  the  burden  of  proving  tliat  he  had 
acqmred  a  residence  by  commorancy  in  the 
defendant  town  is  on  the  plaintiff. — Town  of 
Fairfield  y.  Town  of  Easton  (Conn.)  200. 

In  pauper  suit,  the  burden  is  on  the  party  al- 
leging it  to  prove  that  the  pauper  has  gained  a 
new  settlement  in  another  town. — ^Inhabitants 
of  South  Thomaston  t.  Inhabitants  of  Friend- 
ship (Me.)  1066. 

PAVEMENT. 

See  "Municipal  Corporations,"  |  7. 

PAYMENT. 

See  "Accord  and  Satisfaction";   "Tender." 
Subrogation  on  payment,  see  "Subrogation." 

Of  particular  clasaea  of  o/>li0atton«  or  UoMiUies. 
See  "Chattel  Mortgages,"  {  1;    "Mortgasea," 

8  5. 
Compensation   for   property   taken   for    pablie 

use,  see  "Eminent  Domain,"  {  1. 
Price  of  goods  sold,  see  "Sales,"  i  4. 

I   1.    Pleadlns,   erideaee,  trial,   aad   re» 
▼lew. 

EMdence  Aeltf  sufficient  to  show  that  certain 
alleged  bills  and  receipts  of  payments  on  mort- 
gages were  forgeries.— Levy  v.  Bust  (N.  J.  CJi.) 

I  2.     BecoTerr  of  paymeiits. 

Money  paid  under  legal  process  with  knowl- 
edge of  the  facts  is  not  recoverable. — ^Turner  t. 
Barber  (N.  J.  Sup.)  676. 

Money  paid  in  admiralty  suit  under  process 
hdti  voluntarily  paid,  and  not  under  duress  of 
goods.— Turner  t.  Barber  (N.  J.  Sup.)  676w 

PENALTIES. 

For  violation  of  food  laws,  see  "Pood.** 
Under  contracts,  see  "Damages,"  f  SL 

PERPETUITIES. 

Will  conatmed,  and  Aeld  to  show  a  faQore 
of  a  valid  appointment  thereunder  because  of 
the  rule  against  perpetuities. — In  re  Boyd's  Es- 
tate (Pa.)  297 ;   Appeal  of  Bray,  Id. 

Bequest  for  assisting  young  men  in  obtaining 
education  for  ministry  Aeld  within  Act  May  9, 
1889,  abrogating  rule  against  perpetuities  as  to 
charitable  bequests.— Young  T.  St.  Mark's  Lu- 
theran Church  (Pa.)  887. 

Bequest  for  defra^ng  expenses  of  deserving 
young  men  in  obtaining  education  for  ministry 
Aeid  within  exception  to  act  against  accnmnla- 
tions  (Act  AprU  18, 1853).— Young  v.  St.  Mark's 
Lutheran  Church  (Pa.)  887. 

While  a  will  giving  property  in  troat  tat  mi- 
nors until  they  become  of  age  is  valid,  a  codi- 
cil postponing  payment  until  they  are  25  years 
of  age  Ac(d  void.— In  re  Shollcross'  Estate  (Pa.) 


PERSONAL  INJURIES. 

See  "Animals";  "Assault  and  Battery,"  {  1; 

"Negligence";   "Street  Railroads,"  \  2. 
Excessive  damages,  see  "Damages,"  {  4. 
Measure  of  damages,  see  "Damages,"  {  8. 
Mental  suffering  as  element  of  damages,  see 

"Damages."  S  L  ^-^  r 
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telcase  of  liability',  see  "Release,"  |  1. 

'o  employs,  see  "Master  and  Servant,"  i  1. 

'o  licensee,  see  "Railroads,"  i  2. 

'o  passenger,  see  "Carriers,"  |  4. 

'o  traveler  on  highway,  see  "Hijihways,"  (  3; 

"Municipal  Corporations,"  !  10. 
^o  traveler  on  highway  crossing  railroad,  see 

"KaiUoads."  S  2. 

PHYSICIANS  AND  SURGEONS. 

Sxpert  testimony,  see  "Evidence,"  I  6. 

An  indictment  which  charged  that  defendants 
irnctiocd  dontistry  in  violation  of  Pub.  I^aws 
807,  c.  470,  requiring  them  to  obtain  a  certj- 
icate,  held  not  insutllcient  in  not  alleging  on 
v-hom  defendants  practiced. — State  v.  Martin 
K.  I.)  497. 

Where,  in  an  action  for  malpractice,  the  ex- 

tert  witnesses  for  both  sides  substantially 
gree  that  the  treatment  was  proper,  or  that 
here  was  only  an  error  in  juoement,  verdict 
or  plaintiff  will  be  set  aside. — Barker  t.  Lane 
li.  I.)  903. 

PLEA. 

n  civil  actions,  see  "Pleading,"  I  8. 

n  criminal  prosecution,  see  "Criminal  Law," 

PLEADING. 

Vdraissions  in  pleadings,  see  "Bvidence,"  i  2. 
\.I>plirabiIity  of  instructions  to  pleadings,  see 

"Trial,"  J  4. 
Heview  of  rulings,  see  "Appeal  and  Error," 

8  4. 

tllcgaJiUmg  <u  to  partieular  Scui*>   acts,    or 

tnmaactUmt. 
iev  "Damages,"  |  5;   "Judgment,"  {  11. 

In  actUma  by  or  against  particular  cUusea  of 
partus. 

r?ee  "Carriers."  t  2;  "Executors  and  Adminis- 
trators," f  6. 

itiaster,  see  "Master  and  Servant,"  8  4. 
in  varUoular  acOona  or  proceecU/ngt. 

3ee  "Divorce,"  t  2;  "Ejectment,"  S  2;  "Eq- 
uity," i  2:  "Fraud."  f  2;  "Malicious  Pros- 
ecution," 8  1:  "Negligence,"  8  4;  "Eeplevin," 
I  2. 

Action  for  breach  of  contract  of  sale,  see 
"Sales."  8  7.  I 

Action  for  injimction,  see  "Injunction,"  8  8.      | 

\.c'tion  for  personal  injuries,  see  "Master  and  ' 
Servant,"  J  4.  j 

Action  on  liquor  dealer's  Iiond,  see  "Intoxi- 
cating Liquors,"  8  2. 

rndictment  or  criminal  Information  or  com- 
plaint, see  "Indictment  and  Information." 

Pfpas  in  criminal  prosecutions,  see  "Criminal 
Law,"  8  4. 

Suits  to  set  aside  fraudulent  conveyances,  see 
"Krauduient  Conveyances,"  8  &• 

I    1.    Form  and  allegatioiM  in  ceneral, 

A  declaration  on  a  promise  to  plaintifTs 
igent,  which  did  not  allege  facts  showing  that 
:he  contract  became  in  law  a  contract  wltli 
;he  plaintiff,  held  insufficient  on  demurrer. — 
Bioomington  MIn.  Co.  v.  Searles  (N.  J.  Sup.) 
U3. 

I  2.    Deelavatloa,  eomplalnt,  petitloa,  o> 
statement. 

A  declaration  is  sufficient  on  demurrer  which 
jpts  forth  facta  which,  if  proved  and  not  avoid- 
M,  will  entitle  plaintiff  to  judgment.— Juruiclc 
r.  Manhattan  Optical  Co.  (N.  J.  Sup.)  681. 

I  3.    Plea   •*   ans'wer,   cross   complaint, 
and  afldaTlt  of  defense. 

Under  Gen.  St.  8  874,  plaintiff  held  not  requir- 
>d  to  prove  the  execution  of  a  contract  of  guar- 
iiity  when  defendant  did  not  apecitii-ally  deny 
its  execution.— Garland  v.  Gaines  (Coaa.)  19. 
41)  A.— 75 


A  plea  in  abatement  setting  op  a  doubtful 


informality  in  the  writ,  and  which  contained 
no  prayer  for  judgment,  was  demurralde. — 
Mitchell  v.  Smith  (Conn.)  909. 

A  demurrer  to  a  plea  which  is  equivalent  to 
the  general  isane  is  properly  sustained,  where 
the  general  issue  is  set  up  in  another  piea. — 
aty  of  Hagerstown  v.  Klotz  (Md.)  836. 

Plaintiff  having  joined  issue  on  a  plea,  his 
}M\  mnst  be  dismissed,  if  the  piea  is  ijroved. 
though  the  plea  did  not  allege  facts  constituting 
a  defense.— ^lunt  v.  West  Jersey  Traction  Co. 
(N.  J.  Ch.)  434. 

8   4.    Demnrrer  or  exception. 

Demurrer  to  complaint  in  action  against  a 
common  carrier  for  injuries  to  goods  aeld  not 
specific  enough  to  reach  any  detect  in  mere 
form  of  statement.— I,iang  t.  Brady  (Conn.) 
199. 

A  defendant  who  has  answered  in  an  action 
at  law  may  be  allowed  to  withdraw  his  an- 
swer for  the  purpose  of  interposing  a  special 
demurrer. — MacFarlane  v.  Garrett  (Dei.  Snpor.f 
176. 

Defect  in  the  form  of  a  writ  which  is  amenda- 
ble cannot  he  taken  advantage  of  by  general 
demurrer.— Marcus  v.  Rovinsl^  (Me.)  420. 

When  demurrant  has  specified  causes  of  de- 
murrer, he  cannot  on  the  argument  raise  ob- 
jections which  he  has  not  specified. — French  v. 
City  of  Millville  (N.  J.  Sup.)  4C5. 

Defendant's  demurrer  to  plaintilFs  surre- 
joinder will  attach  to  substantial  defect  in 
declaration.— Hull  v.  Sprague  (R.  I.)  697. 

8  5.    Amended  and  supplemental  plead- 
InKs  and  repleader. 

Where  a  plea  in  abatement  set  up  a  doubtful 
technical  ground,  an  amendment  adding  a  nec- 
essary prayer  for  judgment  was  properly  re- 
fused.- Mitchell  v.  Smith  (Conn.)  909. 

Where  first  and  second  counts  in  a  writ  were 
a  declaration  by  plaintiff  in  her  capacity  as 
administratrix,  and  the  other  three  counts  in 
her  individual  capacity,  and  contained  a  copy 
of  an  assignment  to  her,  the  declaration  wns 
amendable  by  striking  ont  the  first  two  counts 
and  inserting  an  averment  as  to  the  assign- 
ment-Fleming V.  Conrtenay  (Me.)  611. 

Plaintiff  may  be  allowed  to  amend  his  declar- 
ation by  striking  out  any  portion  of  the  claim 
sued. — Inhabitants  of  Sonth  Thomaston  v.  In- 
habitants of  Friendship  (Me.)  1056. 

In  an  action  by  one  town  against  another  to 
recover  for  supplies  furnished  pauper,  amend- 
ment of  declaration  held  properly  allowed. — In- 
habitants of  Sonth  ThomastOD  v.  Inhabitants 
of  Friendship  (Me.)  1056. 

8  6.    Defects     and     objections.     waiTer, 
and  aider  bjr  Terdlct  or  Jndg:ment. 

Where  a  demurrer  was  sustained  to  an  an- 
swer, the  defendant,  by  filing  a  new  answer, 
waived  exception  to  erroneous  rnling  on  the  first 
answer.— Mitchell  v.  Smith  (Conn.)  900. 

PLEDGES. 

Transaction  between  debtor  and  agent  of 
creditor  held  merely  an  arrangement  for  future 
pledge,  and  hence  unauthorised  sale  passed  no 
tiUe.— Harrison  v.  Clark  (Conn.)  186. 

POLICE. 

See  "Municipal  Corporations,"  f  6. 

POLICE  POWER. 

See  "Food." 

Of  municipality,  see  "Municipal  Corporatloial^ 
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POLfCY. 

Of  !n8aranc«,  see  'liuranuice.'* 

POLITICAL  RIGHTS. 

SufErage,  we  "Election*." 

POOR  LAWS. 

•See  "Paupers." 

POSSESSION. 

See  "Adyerse  Possessloii.'' 
Retention  by  frrantor  in  frandolent  conrejance, 
see  "Fraudnlent  Conveyances,"  i  1. 

POWERS. 

Creation  by  wlU,  see  "Wills,"  <  12. 

PRACTICE. 

Procedure  of  particnlar  coTirts,  see  "H^onrta." 

In  parMoular  clvtl  aeUoM  or  proceedings. 

See  "Assnmpsit,  Action  of;  "Ejectment";  "En- 
try, Writ  of;  "Interpleader";  "Replevin." 

Condemnation  proceedings,  see  "Eminent  Do- 
main," {  2. 

Particular  proceedings  <n  ooHons. 
See  "Abatement  and  Revivar':  "Appearance"; 

"Costs";   "Damages,"  «  6:  'IHvorce."   i  2; 

"Evidence";        "Execution":        "Judgment"; 

".Tnry";  "Limitation  of  Actions";  'Tarties"; 

"Pleading";  "Process";  "Trial." 
Verdict,  see  "Trial,"  t  6. 

PartUnilar  remedies  in  or  incident  to  actions. 

See  "Attachment":  "Garnishment";  "Injunc- 
tion"; "Receivers'':  "Tender." 

Procedure  In  ertmtnal  proseenMom. 
See  "Criminal  Law." 

Procedure  tn  exercise  vf  vpeoiat  itwitdiction« 
In  equity,  see  "Equity." 
In  insolvency,  see  "Insolvency." 

Procedure  on  review. 
See  "Appeal  and  Brror";   "Certiorari,"  |  t; 
"New  Trial." 

PREFERENCES. 

Effect  of  proceedings  in  tttscdrency,   Me  "lar- 

solvency,"  |  1. 
Of  depositor  in  trust  comiiaay,  see  "Banks  and 

Banking,"  f  1. 

PREJUDICE. 

Ground  for  reversal  in  civil  actions,  see  "Ap- 
peal and  Elrror,"  |  IX, 

PRELIMINARY  INJUNCTION. 

See  "Tnjnnction,"  {  4. 

PRESCRIPTION. 

Acquisition  of  righta,  see  "Waters  md  Wat«r 
Courses,"  I  1. 

PRESUMPTIONS. 

On  appeal  or  error,  see  "Appeal  and  Error," 
i  9. 


PRINCIPAL  AND  AGENT. 

See  "Attorney  and  Client";  "Brokers";  Tar- 
tors." 

Admissions  by  agent,  see  "Evidence,"  |  2. 

Agency  of  husband  for  wife,  see  "HuEOand  and 
Wife,"  {  1. 

Insurance  agents,  see  "Insurance,"  i  2. 

Municipal  agents,  see  "Municipal  Corporations." 
t  5. 

i   1.    Mntnal  Tishta,  dntlM,  sad  li«blU- 


A  salesman  hdd  not  to  have  directly  made  a 
sale,  entitling  him  to  a  commission  therefor, 
under  a  certain  agreement  of  employment.— 
Flack  V.  Condict  (N.  J.  Sup.)  508. 

Evidence  held  properly  excluded  as  immaterial 
in  an  action  by  a  salesman  against  bis  employ- 
er for  commissions.— Flack  y.  Condict  (S.  J. 
Sup.)  608. 

Evidence  in  an  action  by  a  salesman  for  com- 
missions hdd  to  show  an  unconditional  waiver 
on  part  of  plaintiff.— Flack  r.  Condict  (K.  J. 
Sup.)  608. 

Appropriating  money  furnished  for  invest- 
ment, and  furnishing  fraudulent  copies  nf 
mortgages,  constitute  a  tort,  so  that  the  odI.t 
rescission  of  contract  neceesary  is  the  brin;;- 
ing  of  an  action.— Irwin  ▼.  Harris  (Pa.;  219. 

i  8.    Bichta  and  UmMUtiM  sm  t*  tUzd 
persons. 

Where  a  manufacturer  refuses  to  sell  gooils 
to  a  broker  on  account  of  his  principal,  but 
offers  to  sell  the  goods  to  the  broker  individu- 
ally, representations  by  the  broker  to  the  prin- 
cipal that  the  goods  nave  been  purchased  for 
the  latter  does  not  render  the  mannfactorer 
liable  to  the  latter.— Whiting  t.  WiUiam  H. 
Crawford  Co.  (Md.)  615. 

Where  a  manufacturer  refuses  to  sell  goodie 
to  a  broker  on  the  account  of  the  principal  of 
the  latter,  but  sells  the  goods  to  the  broker  in- 
dividually, it  does  not  create  an  agency  be- 
tween the  manufacturer  and  the  broker  which 
will  authorise  suit  by  the  latter  as  agent 
against  the  principal  for  the  price  of  the  goods. 
— WhiUng  v.  WUliam  H.  Crawford  (Md.)  615. 

Where  a  principal  directs  bis  broker  to  pur- 
chase goods  for  him,  and  the  agent  purchases 
the  goods  tndiyidaaiiy,  but  the  principal  ac- 
cepts a  portion  thereof  with  knowledge  of  the 
fact,  he  cannot  resist  the  payment  thereof  at 
the  suit  of  the  broker.— Whiting  v.  William  H. 
Crawford  Co.  (Md.)  615. 

Evidence  held  not  sufficient  to  charge  the  de- 
fendant railroad  company  with  knowledge  of 
a  promise  of  its  claim  agent  to  foroish  plaintiff 
employment  for  life. — Bohanan  y.  Boston  A  M. 
R.  R.  (N.  H.)  103. 

The  promise  of  defendant's  employ^,  who 
was  engaged  in  Iriring  lielp^  and  running  trains, 
that  plaintiff  should  receive  employment  for 
life  as  promised  by  defendant's  claim  agent, 
fteld  not  to  show  a  ratification  of  the  promise 
by  defendant — Bohanan  v.  Boston  &  M.  B.  B- 
(N.  H.).  103. 

The  oontention  tllat  plaintiff  was  entitled  to 
recover  in  an  action  on  a  contract  of  settlement 
with  the  defendant  company,  on  the  ground 
ttat  the  company  could  not  accept  the  benefits 
of  a  contract  and  escape  its  burdens,  held  nut 
sustaiaoble  under  the  evidence. — Bohanan  v. 
Boston  &  M.  R.  R.  (N.  H.)  103. 

Evidence  that  the  defendant   railroad   com- 

gany  paid  the  money  which  its  claim  agent 
ad  promised  plaintiff,  and  also  famished  plain- 
tiff work  for  a  limited  time,  luM  not  to  show  a 
ratification  of  the  agent's  promise  to  furnish 
plaintiff  employment  for  life,  without  proof  that 
the  company  had  knowledge  of  the  promise. — 
Bohanan  y.  Boston  &  M.  R.  R.  (N.  H.)  103. 
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ividenee  that  defendant's  dalm  agent  had 
:Ied  claims  for  injuries  by  promising  em- 
ymeat  for  a  limited  time  Aelanot  to  Justify 
oding  that  the  agent  bad  authority  to  prom- 
plaintiff  employment  for  life. — Bobanan  t. 
iton  &  M.  R.  R.  (N.  H.)  103. 

Evidence  as  to  what  an  alleged  agent  said  re- 
c'ting  his  authority  held  not  admissible  to 
n-  the  same. — Bobanan  t.  Boston  &  M.  R. 
(N.  H.)  103. 

ill  collector  of  brewing  company  held  to 
e  no  anthority  to  bind  his  principal  by  state- 
!its  as  to  loans  to  be  made  by  the  brewing 
ipany.— Bernheimer  v.  Verdon  (N.  J.  Err.  & 
p.)  732. 

Iridence  held  to  show  that  the  execution  of 
ontract  by  an  atiorney  in  fact  was  author^ 
1  in  part.— Ljie  t.  Addicks  (N.  J.  Ch.)  1121. 

defendant  in  an  action  to  enforce  specific 
formance  of  a  contract  held  to  have  ratified 
execution  by  an  alleged  attorney  In  fact. — 
,e  T.  Addicks  (N.  J.  Ch.)  1121. 

defendant  In  an  action  to  enforce  specific 
formance  of  a  contract  htld  estopped  from 
ttdiating  the  same.— Lyle  t.  Addicks  (N.  J. 
)  1121. 

•efendant  Aeld  not  estopped  to  deny  an  al- 
^d  agency. — Harvey  t.  Schuylkill  Trust  CX). 
..)  277. 

PRINCIPAL  AND  SURETY. 

"Bonds";  "Guaranty." 

bilities  of  sureties  on  bonds  for  performance 
t  duties  of  trust  or  office,  see  "Sherifis  and 
oDstables,"  |  2. 

.bilities  of  sureties  on  liquor  dealer's  bond, 
?e  "Intoxicating  Liquors,'  i  2. 
rried  woman  as  surety,  see  "Husband  and 
V'ife,"  i  3. 

irer  of  county  commissioner  to  become  surety 
n  bond  of  county  treasurer,  see  "Counties," 

PRIORITIES. 

claims  against  estate  of  decedent,  see  "E^- 
c-ntors  and  Administrators,"  {  3. 
claims  against  insolvent,  see  "Insolvencyi" 

claims  against  insolvent  corporation,  see 
Corporations,"  {  6. 

mechanics'  Hens,   see  "Medianics'  Liens," 

2. 

taxes,  see  "Taxadon."  |  6. 

PRIVATE  NUISANCE. 

!  "Nuisance,"  |  L 

PROBATE. 

will,  see  "Wills,"  i  4. 

PROCESS. 

Kt  of  appearance,  see  "Appeanwc^.** 
rticniar  forms  of  writs  or  other  process,  see 
Entry,    Writ    of;    "Execution";    "Oamish- 
lent":      "Injunction";     "Mandamus";     "Re- 
levin." 

lists  nee  or  obstruction,  see  "Obstructing  Jos- 
ce." 

L.    Katnrb,    IssmMiee,    roftiiisltes,    and 
▼allUty. 

'nder  Gen.  St.  {  794,  ft  writ  of  attachment 
i(>d  in  February' and  made  returnable  on  the 
t  Tuesday  of  May  Is  abatable.— Denison  t. 
fts  (Conn.)  851. 

.  replication,  after  demurrer  to  a  writ,  al- 
ing  that  after  issuance  and  before  serTlce 


plalntUF  altered  the  writ  by  changing  the  re- 
turn day,  is  demurrable.— Denison  t.  Orofts 
(Conn.)  851. 

Invalidity  of  writ  held  not  curable  by  amend- 
ment.— Denison  v.  Crofts  (Conn.)  851. 

2  Gen.  St.  p.  2112,  {  47,  does  not  prevent  a 
debtor- from  waiving  his  right  to  have  suit  on  a 
bond  commenced  by  process.— Crosby  v.  Wash- 
bum  (N.  J.  Sup.)  456. 

Giving  bond  to  confess  Judgment  Is  a  waiver 
of  a  right  to  have  suit  on  bond  commenced  by 
process. — Crosby  v.  Washburn  (N.  J.  Sup.)  453. 

I  S.    Def eots,     objections,    and    amend- 
ment. 

A  defendant  waives  bis  right  to  demur  to  a 
writ  defective  as  to  its  return  by  pleading  in 
confession  and  avoidance. — Denison  v.  Q-ofts 
(Conn.)  861. 

PROHIBITION. 

Of  traffic  in  intoxicating  liquors,  see  'flntoxi- 
cating  Liquors." 

PROMISSORY  NOTES. 

See  "BIUs  and  Notes." 

PROOF. 

Of  loss  tnsuKd  against,  see  "Insarance,"  I  8. 

PROPERTY. 

See  "Adjoining  Landowners";  "Animals";  "Fix- 
tures"; "Mines  and  Minerals." 
Adverse  possession,  see  "Adverse  Possession." 
Constitutional  guaranties  of  rights  of  property, 

see  "Constitutional  Law,"  g  5. 
Dedication  to  public  use,  see  "Dedication." 
Protection  of  rights  of  property  by  injunction, 

see  "Injunction,"  {  2. 
Taking  for  public  use,  see  "Eminent  Domain." 

Where  growing  timber  is  sold,  it  remains  an 
incident  of  real  property  so  long  as  it  remains 
uncut,  but,  when  cut,  it  becomes  personalty. — 
Emerson  v.  Shores  (He.)  1061. 

PROVINCE  OF  COURT  AND  JURY. 

In  cItU  actions,  see  'TTrial,"  1 4. 

PROXIMATE  CAUSE. 

Of  injury,  see  "NegUgence,"  |  2. 

PUBLIC  DEBT. 

See  "Mnnldpal  Corporations,"  f  11. 

PUBLIC  IMPROVEMENTS. 

By    municipalities,    see    "Municipal    Corpora- 
tions," {  7. 

PUBLIC  USE. 

Dedication  of  property,  see  "Dedication." 
Taking  proper^  for  pablie  use,  see  "B^lnent 
Domain." 

PUBLIC  WATER  SUPPLY. 

Bee  "Waters  and  Water  Courses,"  1 4. 

QUANTUM  MERUIT. 

See  "Assumpsit,  Action  or;  "Worl 
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QUESTIONS  FOR  JURY. 

In  ciTil  acUons.  lee  "Trial,"  {  8. 

QUIETING  TITLE. 

Tax  title,  see  "Taxation." 

i    1.     Rlglit  of  action  and  defenies. 

Warrantor  of  title  held  not  authorized  to 
maintain  bill  to  clear  title  from  instrument  ex- 
ecuted at  request  of  warrantee,  without  allega- 
tion that  warrantee  has  refused  to  move  in  the 
matter.— Cobb  t.  Baker  (Me.)  425. 

RAILROADS. 

See  "Street  Railroads";    "Taxation,"  {  8. 

As  employers,  sop  "Master  and  Servant." 

CarrinKe  of  goods  and  passengers,  see  "Car- 
riers." 

Condenination  of  property,  see  "Eminent  Do- 
main." j 

Liability  for  city  taxes,  see  "Municipal  Corpo- 
rations," {  11. 

I  1.     Conatrnetlon,      malnteaanoe,      and 
eqnlpmeiit. 

Thongh  a  railroad  company  has  no  authority 
under  its  charter  to  maintain  its  road  at  a 
place  where  plaintiff  railroad  company  desired 
to  cross  it  at  grade,  it  will  not  be  enjoined  from 
interference  with  plaintiff's  construction  at 
grade.— Carlisle  &  Mt  H.  Ry.  Co.  ▼.  Philadel- 
phia, H.  &  P.  R.  Co.  (Pa.)  ^. 

{  Z.     Operation. 

An  instruction  precluding  a  recovery  for  an 
injury  nt  a  crossing  for  contributory  negligence 
Arid  not  properly  qualified  under  the  evidence. 
—Philadelphia  &  B.  C.  R.  Co.  v.  Holden  (Md.) 
C25. 

The  failure  to  give  the  required  signal  at  a 

public  crossing  had  not  negligence  as  to  those 
having  the  right  to  nse  a  private  crossing  be- 
yond.—Philadelphia  &  B.  a  R.  Co.  V.  Holden 
CMd.)  625. 

Where  the  view  of  a  traveler  on  approaching 
a  crossing  is  obstructed,  he  is  negligent  in  go- 
ing on  the  track  without  stopping,  looking,  and 
listening.- Philadelphia  &  B.  a  R.  Co.  v.  Hol- 
den (Md.)  623. 

In  an  action  for  injuries  received  at  a  private 
crossing,  failure  to  signal  at  a  public  crossing 
held  not  admissible  aa  reflecting  on  plaintiff's 
contributory  negligence.- Philadelphia  &  B.  C. 
R.  Co.  V.  Holden  (Md.)  625. 

Nonsuit  Tield  to  have  been  properly  entered 
in  an  action  against  a  railroad  for  injuries  on 
the  track.- DavU  v.  Boston  &  M.  R.  R.  (N.  H.) 
108. 

In  action  to  recover  for  injuries  received  by 
management  of  gates  at  a  railroad  crossing, 
held,  that  the  questions  of  the  eateman's  negli- 
gence and  the  contributory  negligence  of  plain- 
tiff were  for  the  jury. — Smith  v.  Atlantic  City 
R.  Oo.  (N.  J.  Err.  &  App.)  647. 

A  railroad  company  Md  liable  to  a  traveler 
Injured  by  negligent  management  of  gates  at 
a  crossing.— Smith  v.  Atlantic  City  R.  Co.  (N. 
J.  Err.  &  App.)  547. 

Evidence  in  action  for  Injuries  at  railroad 
crossin?  held  to  require  submission  of  case  to 
jury.— Ellis  v.  Erie  R.  Co.  (N.  J.  Sup.)  437. 

Proof  that  a  railroad  fireman  saw  the  buggy 
elwut  to  cross  the  track  a  measured  distance 
ahead  of  the  train,  and  that  he  failed  to  notify 
the  engineer,  held  to  authorize  submission  of 
the  company's  negligence  to  the  Jury. — ^Rafferty 
T.  Erie  R.  Co.  (N.  J.  Sup;)  456. 

Traveler  at  railway  crossing  and  railroad  held 
to  have  a  mutual  duty  to  exercise  reasonable 


care  to  prevent  iujary.— RaSerty  r.  E<rie  B.  (>o. 
(N.  J.  Sup.)  456. 

Failure  of  bicyclist  to  notice  gap  in  bridging 
at  a  railroad  crossing  held  not  contribntory  nee- 
ligence  as  a  matter  of  law. — Sonn  v.  EIrie  R.  Co. 
(N.  J.  Sup.)  468. 

Where  a  railroad  company  is  by  its  charter 
compelled  to  keep  highway  crossing  in  n—air 
for  travelers,  the  duty  includes  those  travel'nt 
on  bicycles.- Sonn  v.  Erie  R.  Co.  (S.  3.  Sop.i 
458. 

Duty  of  railroad  company  to  a  boy  at  railway 
crossing  held  not  affected  by  the  fact  that  it 
had  been  a  trespasser  on  its  platform. — Daubert 
V.  Delaware,  L.  &  W.  B.  Co.  (Pa.)  72. 

Evidence  held  sufficient  to  show  negligence  cf 
railroad  company  in  action  for  injuries  at  cKfi- 
ing.— Daubert  t.  Delaware,  L.  &  W.  K.  Ca 
(Pa.)  72. 

RATIFICATION. 

Of  act  of  agent,  see  "Principal  and  Agent,"  {  2. 
Of  note  executed  on  Sunday,  see  "Sunday." 

REAL  ACTIONS. 

See  "Ejectment";    "Entry,  Writ  ot." 

REAL-ESTATE  AGENTS. 

See  "Brokers."  i  L 

REBUTTAL. 

Evidence,  see  "Trial,"  f  2. 

RECEIVERS. 

S^  "Beneficial  Associations." 
In    action   to   foreclose   mortgage, 
gages,"  {  7. 

{    1.    Appointment,     qnalUtcatloa, 
tenure. 

A  prayer  for  a  receiver  is  not  defective  be- 
cause there  is  no  prayer  for  injnncrion. — ^Treat 
v.  Pennsylvania  Mut.  Life  Ins.  Co.  (Pa.)  84. 

Bill  by  stockholders,  alleging  mismanagement 
of  affairs  of  an  insurance  company  and  prayin;; 
for  receiver,  need  not  make  insurance  commis- 
sioner a  party. — Treat  t.  Pennsylvania  Mut. 
Life  Ins.  Co.  (Pa.)  84. 

f  S.  Managemeat  and  disposltiin  of 
property. 
Verbal  encouragement  by  the  receiver  to  bid 
for  the  property  of  a  dissolved  corporation  aft- 
er he  had  privately  sold  the  property  does  not 
give  any  right  to  have  the  conhrmed  sale  sot 
aside. — Rogers  v.  Rogers  Locomotive  Co.  (N.  J. 
Ch.)  833. 

Where  private  sale  of  corporate  property  by 
receiver  was  confirmed,  a  subsequent  offer  by 
another  bidder  of  a  higher  price  held  not  suf- 
ficient ground  for  setting  it  aside. — Rogers  t. 
Rogers  Locomotive  Oo.  (N.  J.  Cfa.)  833. 

f  3.     Allo-wance  and  payiaemt  of  dalnis. 

A  judgment  entered  against  a  firm  for  whit^h 
a  receiver  has  been  appointed  in  an  action  iti 
which  such  receiver  was  not  made  a  partv  fan> 
no  force  against  him. — Lawson  t.  Dunn  (S.  J. 
Ch.)  1087. 

Assets  of  a  firm  in  the  hands  of  a  receiver 
can  be  reached  only  by  permission  of  the  court. 
—Lawson  v.  Dunn  (N.  J.  Ch.)  1087. 

g   4.     AoeonntlnK  and  oompensatloB. 

Bill  for  an  accounting  by  receivers  cannot  be 
maintained  where  they  were  appointed  in  an- 
other case  in  which  plaintiff  was  a  party  and 
discharged  on  his  petition.— Bovaird  T«  Seyfang 
(Pa.)ft>8.  DgtzedbyLjOOgK 
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RECORDS. 

ee  "ABglgnmenta  for  Benefit  of  CretUton,"  | 

1;   "Judgment,"  J  4. 
)f  conditional  sales,  see  "Sales,"  {  8. 
'ransoript    on    appeal    or    writ   of   error,    lee 

"Appeal  and  Error,"  {  6. 

REDEMPTION. 

'rem  mortgage,  see  "Mortgages,"  |  & 

REFERENCE. 

:ee  "Arbitration  and  Award." 
7o  master  or  commissioner  ia  eqaity,  see  "B!q- 
uity."  S  6. 

REFORMATION  OF  INSTRUMENTS. 

1.    Rislit  of  action  and  defenses. 

A  mistake  in  a  deed  may  be  reformed  in  a  suit 
etween  the  partiee.— Cole  t.  Fickett  (Me.)  1066. 

Where  land  is  conveyed  because  of  a  mutual 
listnke  in  the  deed,  grantor  held  entitled  to  re- 
oDTeyance,  and  to  injunction  restraining  gran- 
;e  from  conveying  or  attempting  to  convey,  ex- 
ppt  to  complainant.— Cole  y.  Fickett  (Me.)  1066. 

Evidence  held  to  authorize  reformation  of 
eed  to  effectuate  the  admitted  intent  of  the 
nrties  thereto.— Holme  t.  Sbian  (N.  J.  Cb.) 
51. 

Facts  htld  to  entitle  complainant  to  reforma- 
ton  of  a  lease  on  the  gronnd  that  the  same 
i-as  unconscionable.— Bowen  t.  Wolff  (R.  I.) 
05. 

i  2.    Proeeedlacs  and  relief. 

Reformation  of  deed  denied,  suit  not  being  be- 
p.cen  the  partiea  to  the  deed.— Colo  t.  Fickett 
Me.)  1066. 


REHEARING. 


lee  "New  Trial" 

RELEASE. 

lec  "Accord  and  Satlsfactton";    "Comprombe 

and  Settlement";   "Payment." 
>t  inheritance,  see  "Descent  and  Distribution," 

J  2. 
>f  mortgage,  see  "Chattel  Mortgages,"  |  1. 

1.     Requisites  and  Talldlty. 

Where  servant  executes  release  to  master  for 
ersonal  injuries.  Interpreter  used  in  explaining 
he  condition  of  the  release  Md  the  agent  of  the 
master,  so  that,  if  the  purport  of  the  instru- 
lent  was  not  given,  the  release  was  invalid. — 
turik  T.  Dundee  Woolen  Co.  (N.  J.  Sup.)  442. 

RELEVANCY. 

H  evidence  in  civil  actions,  m»  "Bridence," 
i  1. 

RELIGIOUS  SOCIETIES. 

^mplovment  of  pastor  on  Sunday,  see  "Sun- 
Where  a  minister's  contract  of  service  was 
iwfnlly  terminated  during  a  year,  held,  that 
e  could  not  recover  for  a  deferred  donation. — 
irthur  T.  Norfleld  Parish  Congregational 
Jhurch  Soc.  (Conn.)  241. 

Where  before  the  commencement  of  the  year 
or  which 'a  minister  was  hired  he  was  right- 
nlly  dismissed,  held,  that  he  could  not  recov- 
r  for  the  refusal  to  permit  him  to  act  during 
hat  year.— Arthur  v.  Xoriifld  Parish  Congrega- 
ional  Churcli  Soc.  (Oonn.)  211. 


Wliere  a  mutual  council  advised  the  dismiss- 
al of  a  minister  and  his  withdrawal  from  the 
ministry,  there  is  no  merit  in  a  contention  that 
the  determination  did  not  affect  his  ministerial 
standing,  because  the  church  was  not  a  con- 
sodated  one. — Arthur  v.  Norfield  Parish  Con- 
gregational durch  Soc.  (Conn.)  241. 

Where  a  mutual  council  was  called  to  deter- 
mine a  minister's  fitness,  held  within  its  dis- 
cretion to  investigate  divorce  proceedings, 
though  a  previous  council  had  declined  to  con- 
sider them  as  too  remote  in  time. — Arthur  v. 
Norfield  Parish  Congregational  Church  Soc. 
(Conn.)  241. 

Where  Congregational  usage  made  the  ac- 
ceptance by  the  church  of  the  result  of  a  mu- 
tual council  advising  dismissal  conclusive  on 
the  pastor,  ?uld  immaterial  that  he  did  not  ac- 
cept that  result. — Arthur  v.  Norfield  Parish 
Congregational  (Church  Soc.  (Ck>nn.)  241. 

•Where  a  defense  to  an  action  for  breach  of 
contract  alleged  that  plaintiff  was  dismissed  be- 
cause of  a  decision  of  a  mutual  couacil  advis- 
ing it,  accepted  by  the  church,  his  demurrer 
thereto  was  properly  overruled. — Arthur  v.  Nor- 
field Parish  Congregational  diurch  Soc.  (Oonn.) 
241. 

Where  a  minister  signed  the  letter  missive 
for  a  mutual  council  and  took  an  active  part 
in  the  hearing,  the  usage  of  the  denomination, 
binding  him  by  the  decision  of  the  council 
when  his  church  accepted  it  as  ground  for  de- 
posing him,  will  be  upheld  in  an  action  for 
breach  of  contract.— Arthur  v.  Norfield  Parish 
(Congregational  Church  Soc.  (Conn.)  241. 

Where  a  mutual  council  was  authorized  by 
Congregational  usage  to  investigate  the  con- 
duct of  a  minister,  his  exceptions  to  its  taking 
action  against  him  were  properly  overruled.- 
Arthur  v.  Norfield  Parish  Congregational 
Church  Soc.  (Conn.)  241. 

The  refusal  of  a  mutual  council  to  consider 
certain  evidence  held  conclusive,  in  view  of  a 
finding  by  the  trial  court  that  the  hearing  was 
properly  conducted. — Arthur  v.  Norfield  Parish 
Oongregationai  Church  Soc.  (Cionn.)  241. 

It  was  not  improper  for  a  mutual  council  ac- 
cording to  the  usages  of  the  denomination  to 
refuse  cross-examination  of  witnesses.- Arthur 
V.  Norfield  Parish  Congregational  Church  Soc. 
(Oonn.)  241. 

A  unanimous  decision  of  a  mutual  council 
that  a  minister  be  dismissed  held  not  vitiated 
by  the  fact  that  a  minister  participating  there- 
in heard  only  a  part  of  the  evidence. — Arthur 
V.  Norfield  Farisn  Congregational  Church  Soc. 
(Conn.)  241. 

Where  a  minister  made  no  objection  during 
the  hearing  of  a  mutual  council  that  it  was 
not  an  impartial  body,  it  is  too  late  to  raise 
the  objection  in  an  action  for  breach  of  con- 
tract m  dismissing  him. — ^Arthur  v.  Norfield 
Parish  Oongregationai  Church  Soc.  (Conn.)  241. 

Where  a  mutual  council,  in  accordance  with 
the  usages  of  the  denomination,  referred  docu- 
mentary evidence  to  a  committee  to  report  on, 
the  evidence  not  being  otherwise  examined, 
such  proceeding  furnishes  no  ground  for  appeal 
in  an  action  for  breach  of  contract  in  dismiss- 
ing the  minister. — Arthur  v.  Norfield  Parish 
Congregational  Oiurch  Soc.  (Conn.)  241. 

The  fact  that  a  church  meeting  which  voted 
to  accept  the  decision  of  a  mutual  council  and 
dismiss  the  minister  was  composed  almost  en- 
tirely of  aggrieved  members  of  the  church,  at 
whose  request  the  council  had  been  called,  did 
not  affect  the  vote. — Arthur  v.  Norfield  Parish 
Oongregationai  Church  Soc.  (Conn.)  241. 

Where  a  pastor  was  dismissed  at  a  church 
meeting  not  duly  warned,  but  followed  by  full 
notice  to  him  and  his  exclusion  from  acting, 
it  was  a  sufficient  ratification  of  the  dismissal  to 
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yalidatc  it.— Arthur  t.  Norfield  Pariah  Cknipe- 
gational  Church  Soc.  (Oonu.)  211. 

Where  a  vote  to  hire  a  minister  was  never 
questioned  and  was  accepted  by  the  minister, 
the  defect  in  the  notice  of  the  meeting  Aeld  im- 
material.—Arthur  T.  Xorfield  Pariah  Oongrefra- 
tional  Caiurch  Soc.  (Conn.)  241. 

The  Tote  of  a  church  to  employ  a  minister 
was  not  invalid  because  taken  during  regular 
church  service.— Arthur  v.  Norfield  Parish  Con- 
Kregational  Church  Soc.  (Conn.)  241. 

Under  Gen.  St.  t  2057.  an  oral  notice  at  a 
Wednesday  evening  prayer  meeting  of  a  meet- 
ing to  vote  on  hiring  the  pastor  on  the  follow- 
ing Sunday  was  insufficient.— Arthur  v.  Nor- 
field Pariah  Congregational  Church  Soc.  (Conn.) 

The  subsequent  adoption  of  a  church  consti- 
tution making  the  term  of  sen'ice  of  the  pas- 
tor without  limit  held  not  to  affect  the  terra 
of  service  of  the  then  incumbent. — Arthur  v. 
Norfield  Pariah  C!ongtegatioual  Church  Soc. 
(Conn.)  241. 

REMAfNDERS. 

Trustee,  having 'expended  moneys  to  preserve 
estate,  Md.  not  entitled,  on  death  of  bene- 
ficiary, to  charge  such  expense  to  the  remain- 
der-men taking  in  fee.— Ferrine  t.  Newell  (N. 
.T.  (3».)  724. 

REMEDY  AT  LAW. 

KITect  on  Jariadiction  of  equity,  aae  "Eqaity." 

REMOVAL. 

Of  city  officers,  see  "Municipal  0>rporatIonB,'' 

{  6. 
Of  pauper,  see  "Paupers,"  I  1. 
Of  trustee,  see  "Trusts,"  {  8. 

REMOVAL  OF  CAUSES. 

Transfer    between    eonrts   of  same  state,    see 
"Coui-ts,"  f  6. 

REMOVAL  OF  CLOUD. 

See  "Quieting  Title." 

RENEWAL. 

Of  lease,  see  "Landlord  and  Tenant,"  |  2. 

RENT. 

See  "Landlord  and  Tenant,"  I  5. 

REPAIRS. 

Of  highway,  see  "Highways,"  |  2. 


iigl 

led. 


Of  premises  demisedi  see'  "Iiendlord  and  Ten* 

ant,"  I  4. 
Of  streets,  see  "Manidpal  Corporations,"  |  9, 

REPEAL. 

Of  ordinances.   Me   "Municipal   (Torporationa," 

14. 
Of  statute,  see  "Statutes,"  i  6. 
Of  statute  relating  to  change  of  ward  lines,  see 

"Municipal  Orporations,"  g  1. 
Of  statute  relating  to  roads,  see  "Highways," 

Of  statute  relating  to  term  of  office  of  police 
constable,  see  "Municipal  Corporations,    |  6. 

REPLEVIN. 

I   1.    Rlclit  of  action  and  defenaes. 

Goods  seized  on  execution  are  in  custody  of 
the  law,  so  that  replevin  will  not  lie,  though 


dalmant  has  given  a  Ixwid  therefor.— Taylor  v. 
SaUs  (Pa.)  946. 

Act  April   8,    1779,   profaiUting   ret^eria   for 

goods  taken  in  execution,  applies,  thoiiKh  the; 
are  not  in  actual  possession  of  the  officer  mak- 
ing the  levy.— Taylor  t.  Ellis  (Pa.)  &4S. 

i  2.     Fleadine  and  OTidenee. 

Where,  in  replevin,  defendant  pleads  the  gen- 
eral issue  and  nlea  no  disclaimer,  he  is  estopped 
to  contest  the  detention. — Harrison  ▼.  CUrk 
(Conn.)  186. 

i  3.    Daaiaces. 

Where  plaintiff  recovers  in  replevin,  the  jury 
can  award  him  only  the  value  of  the  goods  rp- 
plevied,  and  damages,  where  defendant  (cstf 
bond.— Cowen  v.  Bloomberg  (N.  J.  Snp.)  451. 

REPORT. 

Of  commissionen  to  make  partition,  see  "Par- 
'tition,"  I  2. 

REQUESTS. 

For  findings,  see  "Trial,"  i  R. 
For  instructions  to  jury  in  dvfi    actfona,  see 
"Trial,"  i  4. 

RESCISSION. 

Of  contract,  see  "Contracts,"  i  8. 

Of  contract  for  sale  of  goods,  see  "Sales."  |  S. 

Of  contract  for  sale  of  land,  see  "Vendor  and 

Purchaser,"  {  3. 
Of  exchange   of   property,   see    "Bxchange  wt 

Property." 

RESERVATIONS. 

In  deeds,  see  "Deeda,"  |  2. 

RESERVOIRS. 

See  "Waters  and  Water  Gooraes,"  f  & 

RES  JUDICATA. 

See  "Judgment,"  9|  9,  7. 

RESULTING  TRUSTS. 

See  "Trusty '  t  L 

REVENUE 

See  "Internal  Revenne";  "Tazatfcm.** 

REVIEW. 

See  "Appeal  and  Brror";  "Certiorari";  'XJita- 

inal  Law,"  {  8. 
Bill  in  equity,  aee  "Eqnity."  (  & 

REVOCATION. 

Of  license,  aee  "Licenses,"  |  1. 

RISKS. 

Assumed  by  employ^,  see  "Master  and  Serv- 
ant," I  8. 
Witliin  insurance  policy,  see  "Insurance,"  |  C 

ROADS. 


See  "Highways";   "Turnpikes  and  Toil  Roads." 
Streets  in  cities,  see  "Municipal  Oorporations," 
SS  ».  10.  Digitized 
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lee  "WUls."  I  8. 


SALES. 


lee  "Vendor  and  Purchaaer,'* 

)f  Krowing  timber,  see  "Logs  and  Log^ng." 

)f  intoxicating  liquors,  see  "Intoxicatuig  liq- 
uors." 

W  property  of  decedent  under  order  of  oonrt, 
see  "Execnton  and  Administrntors,"  |  6. 

)n  execution,  see  "Execution,"  i  S. 

)n  {oreclosure  of  mortgage,  see  "Mortgages," 
J  7. 

teceiver's  sales,  see  "Beceivers,"  |  2> 

:ax  sales,  see  'rTaxation."  S  7. 

'   1.    Requisites    and   Talidity    of    eoa- 

traot. 
Contract  construed,  and  Md  a  bailment,  and 
lot  a  sale.— Stiles  y.  Beaton  (Pa.)  774. 

2.    CoHstmatiom  of  eoatraot< 

Where  a  part  of  the  price  of  a  saloon  was 
lei>osited,  to  be  paid  over  unless  license  was 
efused  the  purchaser,  the  money  belonged  to 
be  rendor  at  his  option  on  the  license  being 
btained,  though  the  vendees  refused  to  com- 
pete the  purchase.— Burke  t.  Rollinson  (B.  I.) 
184. 

8>     Modifioatio*  o*  rosoission  of  ooBa 
tract. 

Where  a  person  gives  notes  for  ^oods  bought 
raudnlently,  the  Tender,  on  rescission,  need  not 
ender  return  of  notes  before  replevin  against 
ubsequent  transferee  of  goods. — Oowen  t. 
tloomberg  (N.  J.  Sup.)  4S1. 

Written  contract  M4  to  sapersedo  a  former 
erbal  agreement  between  the  parties.— StUes 
.  Seaton  (Pa.)  774. 

'  4.     Povformaiiee  of  oontraet. 

The  seller  of  goods  may  retain  the  goods 
Dtil  the  price  is  paid,  in  the  absence  of  a  con- 
rary  agreement. — Pusey  &  Jones  Co.  t.  Dodge 
Del.  Super.)  218. 

The  purchaser  of  goods,  in  the  absence  of  a 
ontrary  agreement,  is  not  bound  to  pay  there- 
>r,  or  tender  payment,  until  the  goods  are 
;ady  for  delivery.— Pnsey  &  Jones  CJo.  v. 
•edge  (Del.  Super.)  248. 

6.     Operation  and  eCoot. 

Owner  of  personalty  sold  without  authority 
y  a  third  person  to  a  bona  fide  purchaser  held 
ot  to  have  ratified  the  sale.— Harrison  v. 
lark  (Conn.)  186. 

Owner  of  pofsoaal  psopettir  Is  entitled  to  im- 

lediate  possession  as  against  bona  fide  pur* 
laser  from  mere  possessor. — Harrison  t. 
lark  (Oonn.)  186. 

The  property  in  good*  sold  which  are  part  of 
larger  quantity  is  not  vested  in  the  purchas- 
:  until  the  goods  are  set  apart  to  him.— Pnsey 
Jones  0>.  V.  Dodge  (Del.  Super.)  248. 

Where  the  purchaser  of  personalty  located 
as  notice  of  another's  claim  to  a  mortgage 
lereon,  equity  will  direct  the  execution  of  a 
ortgage  by  the  purchaser  on  such  personalty. 
Bernhelmer  t.  Verdon  (N.  J.  Brr.  ft  App.) 
i2. 

6.     Remedies  of  seller. 

In  a  suit  for  bieacfa  of  contract  to  accept 
Ttain  grain,  which  defendant  refused  becauso 
'  delay  in  ^ipment,  failure  to  instruct  as  to 
le  question  of  reasonable  time  in  the  perform- 
ice  of  the  contract  Is  error. — Soper  v.  Tyler 
V>aa.)  IS. 

The  seller  of  goods  under  a  special  contract, 
ho  has  fully  performed,  may  sue  for  the  price 
ider  the  common  counts  for  goods  sold  and 


delivered,  or  he  nay  dedaro  spedelly  on  the 
contract.— Pusey  &  Jones  C!o.  v.  Dodge  (Del. 
Super.)  248. 

Where  the  payment  for  goods  sold  is  to  be  in 
something  other  than  money,  the  seller  cannot 
sue  on  tne  common  counts,  but  must  declare 
on  the  contract. — Pusey  &  Jones  <3o.  v.  Dodge 
(Del.  Super.)  248. 

The  seller  of  good*  cannot  sue  for  the  price 
thereof  until  they  are  ready  for  deliveiy. — 
Pusey  &  Jones  O.  v.  Dodge  (Del.  Super.)  248. 

Where  the  title  to  personal  property  passes 
to  the  purchaser  without  delivery,  the  seller 
may  recover  the  price  under  a  count  for  goodii 
bargained  and  sold,  without  actual  delivery.— 
Pusey  &  Jones  Co.  v.  Dodge  (Del.  Super.)  248. 

The  price  of  goods  not  delivered  cannot  be 
recovered  on  a  count  for  goods  bargained  and 
sold,  unless  the  purchaser  has  acquired  title. — 
Pusey  &  Jones  Co.  v.  Dodge  (Del.  Super.)  248. 

The  seller  of  goods  on  credit  cannot  maintain 
an  action  on  the  common  counts  until  the  term 
of  credit  has  expired. — Pusey  &  Jones  Oo.  v. 
Dodge  (DeL  Super.)  248. 

In  action  for  price  of  goods,  statement  of  de- 
mand held  sufficient,  where  defendant  was  not 
surprised  or  misled  thereby.— McOall  Co.  v.  Mer- 
ritt  (N.  J.  Sup.)  466. 

I  7.    Remedies  of  bnyer. 

Where  affidavit  of  defense  in  action  for 
damages  for  failure  to  deliver  goods  sold  states 
that  price  paid  by  plaintiff  for  a  substitute  was 
above  the  market  price,  it  is  sufficient,  with- 
out stating  such  price.— Hamilton  ▼.  Kirby 
(Pa.)  214. 

Affidavit  of  defense  in  action  for  failure  to 
deliver  goods  sold  held  to  raise  question  for  the 
jury.— Hamilton  v.  Kirby  (Pa.)  214. 

Alleged  damages  for  the  failure  of  a  warran- 
tjr  that  Paris  green  sold  to  plaintifF  would 
kill  potato  bugs  held  aot  so  remote  as  to  render 
the  declaration  demurrable.— Kent  v.  Halliday 
(H.  I.)  700. 

An  allegation  that  defendants  expressly  "or" 
Impliedly  warranted  that  Paris  green  sold 
would  kill  potato  bugs  held  bad  for  ambiguity 
and  uncertainty.— Kent  v.  Halliday  (B.  I.)  700. 

S  8.     OoadltloaaJ  sates. 

Assignee  under  a  common-law  assignment 
for  benefit  of  creditors  held  not  to  acquire  title 
to  property  conditionally  sold  to  his  assignor 
because  the  written  insti-ument  was  not  record- 
ed.—Howell  V.  Lewis  (Me.)  423. 

SATISFACTION. 

See  "Accord  and  Satisfaction";  "CV>mpromis» 
and  Settlement";    "Payment";    "Release." 

Of  mortgage,  see  "(Jhattel  Mortgages,"  1  1; 
"Mortgages,"  I  B. 

SCIRE  FACIAS. 

To  enforce  Judgment  In  garnishment,  see  "Gar- 
nishment,'^ t  2. 

SEARCHES  AND  SEIZURES. 

Under  laws  relating  to  intosicattng  liquors,  see 
"Intoxicating  Liquors,"  |  8. 

SEPARATE  ESTATE 

Of  married  women,  see  "Husband  and  Wife," 

SEPARATION. 

See  "Husband  and  Wife,"  J  Bgd  byCjOOglC 


1192 


40  ATLiANTIO  REPORTKB. 


SERVICES. 

See  "Work  and  Labor." 

SERVITUDES. 

See  "Easements." 

SET-OFF  AND  COUNTERCLAIM. 

i  1.     Subject-matter. 

Ou  bill  to  foreclose  bond  and  mortgage  on 
wife's  land  given  as  collateral  on  husband's 
note,  hnsband  cannot,  on  foreclosure,  set  np 
counterclaim  for  unliquidated  damages^ — Prov- 
ident Life  &  Trust  Co.  v.  Parrott  (N.  J.  Ch.) 
ii:u. 

SETTLEMENT. 

See  "Accord  and  Satisfaction";  "Account  Stat- 
ed"; "Compromise  and  Settlement";  "Pay- 
ment";   "Release." 

By  executor  or  administrator,  see  "Executors 
and  Administrators,"  g  7. 

Of  pauper,  see  "Paupers,"  |  1. 

SEWERS. 

Defects  or  obstructions,  see  "Municipal  Cor- 
porations," S  10. 

Urc  and  regulation,  see  "Manicipal  Corpora- 
tions," S  9. 

SHELLEY'S  CASE. 

See  "Willa,"  I  9. 

SHERIFFS  AND  CONSTABLES. 

Police  constable*,  see  "Municipal  CorporationB," 
§  5. 

i    1.    Pownra.  duties,  and  IlttbllltleB. 

Constable  selling  goods  under  distress  for 
rent  held  not  entitled  to  recover  on  Indemnity 
bond;  bis  liability  for  damages  being  caused 
by  bis  own  neglect.— Blair  t.  Boring  (Pa.)  365. 

8  2.    UabllltlaB  on  olllelal  bonds. 

Sureties  on  sheriff's  bond  held  not  liable  to 
printer  for  advertising  notice  of  sale  of  teal  es- 
tate.—Oonld  T.  State  (Del.  Sup.)  17a 

SHIPPING. 

See  "Collision.'' 

SIGNALS. 

At  railroad  crossings,  see  "Railroads,"  |  2. 

SLANDER. 

See  "libel  and  Slander." 


See  "Cnnbs." 


SOCIETIES. 


SPECIAL  LAWS. 

See  "Statutes,"  {  2. 

SPECIFIC  LEGACIES. 

See  "Wills,"  i  14. 

SPECIFIC  PERFORMANCE. 

{    1.    Natare  and  sronnds  of  remedy  la 
fCeneral. 

A  vendor  may  sue  for  specific  performance 
aeainst  vendee  to  recover  purchase  money. — 
>foore  V.  Baker  (N.  J.  CSi.)  836. 


(Complainant  hdd  not  entitled  to  decree  of 
specific  performance  of  contract  to  take  don 
or  remove  a  l>uilding  on  an  allegatioD  tint 
damages  at  law  were  inadequate. — Anaoar  v. 
Connolly  (N.  J.  Oh.)  1117. 

i   2.     Contraets  enforceable. 

Going  into  possession  of  certain  propertT  witk 
the  consent  of  the  owner  and  making  expodi- 
tures  thereon  nnder  a  promise  to  convey  Ud 
sufficient  to  take  the  case  out  of  the  statute  d' 
frauds  and  to  authorize  a  decree  for  epedfie 
performance.— Bigelow  t.  Bigelow  (Ale.)  49. 

Where  a  party  agrees  by  parol  to  mortgage 
a  lease  as  security  for  money  to  be  loane: 
him,  the  payment  thereof  to  him  is  not  a  soS- 
cfent  part  performance  to  take  the  agreemat 
out  of  the  statute  of  frauds. — Bemhtimer  v. 
Verdon  (S.  J.  Err.  &  App.)  732. 

An  option  to  convey  land,  reasonably  ideati- 
fylng  the  property,  held  to  contain  a  sofficieat 
description  to  sustain  bill  for  specific  perfona- 
ance.— Brooks  t.  WenU  (N.  J.  Ch.)  147. 

Specific  performance  of  an  agreement  to  tab 
down  or  remove  a  building  will  not  be  decreel 
I>ecause  of  the  court's  inability  to  see  that  tl> 
work  is  carried  out,  and  damages  at  law  are  u 
adequate  remedy. — Armour  v.  (DonnoUy  (K.  i. 
Ch.)  1117. 

Chancery  cannot  decree  specific  perfonnao^ 
of  a  contract  to  take  down  or  remove  a  baHl- 
ing  within  a  certain  time  on  a  bill  filed  t>ef<X¥ 
the  expiration  of  the  time,  as  the  contract  is 
in  the  alternative. — Armour  ▼.  Connolly  (X.  J. 
Ch.)  1117. 

Agreement  for  general  release  of  certaii 
claims  kelif  not  unreasonable,  so  m  to  i>> 
ground  of  refusal  of  specific  performance  then- 
of.— Lyle  T,  Addicks  (N.  J.  Ch.)  1121, 

Where  a  contract  under  seal  stipnlated  tlut 
a  general  release  of  certain  obligations  shnnll 
be  made,  the  9uestion  of  reasonableness  can- 
not be  raised  m  an  action  to  enforce  speci6e 
performance. — Lyle  t.  AddicIcB  CS.  J.  Ch.i 
1121. 

{  8.    Proeeedlncs  and  relief. 

Court,  in  an  action  to  enforce  specific  p«^ 
formance  of  a  contract,  held  to  have  power  to 
retain  jurisdiction  thereof  to  assess  damap^ 
for  rcrtion  not  enforceable.— Lyle  t.  Addick< 
(N.  J.  Ch.)  1121. 

Evidence  Tteld  insufficient  to  show  existnict 
of  parol  contract,  so  as  to  authorize  specific  ^ 
formance. — Haie  &  Kilbum  Mfg.  Co.  t.  Iter- 
cross  (Pa.)  80. 

SPIRITUOUS  LIQUORS. 

See  "Intoxicating  Liquors." 

STATES. 

See  "United  States." 

Courts,  see  "Courts." 

Legislative  power,  see   "0>nstItafloBal   Law," 

<2. 
Legislative  power  over  municipal  corporation. 

see  "Municipal  (Corporations,'   i  3. 

STATUTES. 

PfwHHoni  relating  to  partteulca'  ratr^cct*. 

See  "Animals";  "Commerce";  "CtonstitutioMi 
Law";  "Descent  and  Distribution";  "Food"; 
"Highways,"  S  Ij  "Intoxicating  Liquors"; 
"Limitation  of  Actions";  "Mechanics'  Liens": 
"Municipal  Oorporations,"  g  1;  "Taxation"; 
"Telegraphs  and  Telephones,"  g  L 
Revenue  laws,  see  "Internal  Revenue." 
Statute  of  frauds,  see  "Frauds,  Statute  oL" 
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1.  Enmetment,  reqnlaitea,  and  ▼■Udlty 

in  Keneral.    ' 

It  is  a  prpHiiniptioii  of  law  that  the  legislature 
eta  in  good  faith  in  the  pasnage  of  statatea. — 
tate  V.  Burris  (Del.  Sup.)  030. 

Act  March  7,  1001,  relatiag  to  govemmeDt  of 
ities  of  the  second  class,  held  not  void  on  the 
round  of  inipoBBibility  of  execution. — Common- 
•eaith  T.  MoTr  (Pa.)  351. 

2.  General  and  apeolal  or  local  laws. 

"ITie  act  of  the  legislature  of  March  22,  1901, 
ntitled  "An  act  to  establish  an  excise  depart- 
aent  in  cities  of  the  first  class,"  does  not  in- 
i-inge  on  Const,  art.  4,  $  7,  par.  2,  which  in- 
pnlicts  special  laws  regulating  the  internal 
ifairs  of  towns  and  counties. — McArdle  r.  City 
t  Jersey  aty  (N.  J.  Err.  &  App.)  1013. 

The  act  of  the  legislature  of  March  22,  1001, 
Qtitled  "An  act  to  establish  an  excise  depart- 
uent  in  cities  of  the  first  class,"  is  not  uncon- 
titutional  as  a  private,  local,  or  special  law. 
-McArdle  v.  City  of  Jersey  Oty  (X.  J.  Err. 
k.  App.)  1013. 

An  act  entitled  "An  act  to  establish  an  ex- 
.■ise  department  in  cities  in  this  state,"  cannot 
je  applied  to  a  town. — Jones  v.  Town  of  Morris- 
:own  (N.  J.  Sop.)  440. 

Act  March  21,  1001,  giving  the  governor 
;>ower  to  appoint  commission  to  redistrict  city 
wards,  hdd  a  local  act. — Gilhooly  v.  City  of 
Elizabeth  (N.  J.  Sup.)  1106;  Hopper  v.  City  of 
Paterson,  Id. 

Act  March  7,  1001,  relating  to  government 
at  cities  of  the  second  class,  held  not  special 
legislation  because  providing  for  temporary  ap- 
pointment of  the  chief  executive  officer  by  the 
governor.— Commonwealth  v.  Moir  (Pa.)  851. 

Act  March  7,  1001,  relating  to  government  of 
i-itipR  of  the  second  class,  held  not  unconstitu- 
tional as  special  legislation  because  limited  sole- 
ly to  cities  of  that  class. — Commonwealth  v. 
Moir  (Pa.)  351. 

Act  March  7,  1901,  entitied  "An  act  for  the 
Kovemment  of  cities  of  the  second  class,"  held 
nut  unconstitntional  as  special  legislation. — 
Commonwealth  v.  Moir  (Pa.)  351. 

i  3.     Snb4eotB  and  titles  of  acts. 

Act  of  1S98  to  equalize  taxation  for  state 
an<l  county  purposes  held  unconstitutional,  as 
embracing  subjects  not  disclosed  in  its  title.— 
I<:<|iiitable  Onarantee  &  Trust  Co.  v.  Donahoe 
(Del.  Sup.)  372. 

Acts  1888,  p.  07,  and  Acta  1895,  p.  671,  con- 
cerning tax  assessments,  held  unconstitutional, 
as  failing  to  express  subject  in  the  titie.— Bur- 
net V.  Dean  (N.  J.  Err.  &  App.)  503. 

The  title  of  an  act  is  a  limitation  upon  the 
•scope  to  which  effect  can  be  given  it.— Jones  v. 
Town  of  Morristown  (N.  J.  Sup.)  440. 


Acts  1897,  p.  229,  has  but  one  general  object, 
snffldently  expressed  in  its  title. — Brinkerhoff 
T.  Newark  &  U.  Traction  Co.  (N.  J.  Sup.)  812. 

Act  May  17,  1804,  entitied  "An  act  to  protect 
the  planting  and  cultivating  of  oysters  in  the 
tide  waters  of  the  state,"  held  not  to  state  the 
object  of  the  act  in  the  title.— State  T.  Steel- 
man  (X.  J.  Sup.)  978. 

Act  March  7,  1901,  relating  to  cities  of  the 
second  class,  held  not  unconstitutional  as  not 
expressing  the  subject  in  the  title.— Common- 
wealth V.  Moir  (Pa.)  351. 

{  4.     Amendment,  revision,  and  eodifioa- 
tion. 

Act  May  24,  1878  (P.  L.  134),  amending  Act 
June  16,  1830,  held  not  an  amendment  by  refer- 
ence to  titie  only,  so  as  to  be  unconstitutional, 
under  Const,  art.  3,  t  6.— Merritt  v.  Whitiock 
(Pa.)  786. 

§  6.  Bepeal,  snapenaion,  expiration,  and 
revival. 
Act  March  27,  1874,  fi  14,  last  danse,  in  rela- 
tion to  contracts  between  hasband  and  wife, 
held  not  repealed  by  Act  June  13,  1895.— Tnrnw 
T.  Davenport  (N.  J.  ^Irr.  &  App.)  463. 

Special  law,  applicable  to  a  single  connty. 
providing  for  taxation  therein,  Aeld  not  repeal- 
ed by  the  amendment  of  the  constitution  provid- 
ing that  taxes  shall  be  assessed  under  general 
laws  and  uniform  rules. — Town  of  West  Hobo- 
ken  V.  Board  of  Com'ra  of  Hudson  (3ounty  (N. 
J.  Sop.)  9. 

S  6.     Oonstmetlon  and  operation. 

Act  of  1808  to  equalize  taxation  for  state 
and  county  purposes  htid  to  repeal  section  12 
of  the  act  of  1897  to  equalize  taxation,  not- 
withstanding the  unconstitutionality  of  the 
clause  substituted  for  section  12. — Equitable 
Guarantee  &  Trust  Co.  t.  Donahoe  (Del.  Sup.) 
872. 

The  prescribed  method  of  electing  the  board 
composing  the  excise  department  of  cities  of  the 
first  class,  provided  for  by  the  act  of  the  legis- 
lature of  March  2^  1901,  being  unconstitution- 
al, the  whole  act  is  void. — McArdle  v.  City  of 
Jersey  Qty  (N.  J.  Err.  &  App.)  lOia 

That  provisions  of  Act  March  7,  1001,  relat- 
ing to  cities  of  the  second  class,  may  be  uncon- 
stitutional as  to  article  20,  does  not  render 
the  whole  act  unconstitutional;  such  article  be- 
ing severable  from  the  main  act. — Common- 
wealth T.  Moir  (Pa.)  &51. 

Where  an  act  attempts  to  repeal  prior  legis- 
lation not  germane  to  the  general  subject,  it 
will  not  vitiate  the  entire  act. — Commonwealth 
V.  Moir  (Pa.)  861. 

Thongh  Act  March  7,  1001,  relating  to  gov- 
ernment of  cities  of  the  second  class.  Is  uncon- 
stitutional as  to  section  providing  for  an  ad- 
ditional jnstice  of  the  peace,  it  does  not  ren- 
der the  entire  act  anconstitntionaL— Common- 
wealth V.  Moir  (Pa.)  351. 


ENOIJUro. 

13  Eliz.  ch.  5,  {6 921 

43  Eliz.  ch.  4 638 


ITNITED  STATES. 

CONSTITUTION. 

Amend,  art.  14 60 

Art.  4,  S  1 501 

STATUTES  AT  LARGE. 

18.<>8,  June  18,  ch.  448,  i 
14,  80  Stat.  455 19 


STATUTES  CONSTRUED. 

1898,  July  1,  ch.  641,  t  1, 

30  Stat.  544 942 

1898,  July  1.  ch.  641,  {  5h, 

30  Stat.  548 694 

1898.  July  1.  ch.  541,  {  67, 

30  Stat  5C5 942 

1809,  March  3,  ch.  426,  30 

Stat.  1101 1065 


OOMNEOTICirT. 

GENERAL  STATUTES  1888. 

Page  202,  {  1253 913 

i  558 004 


17»S 913 

794 851 

874 19 

if  1107,  1111 181 

2057 242 

i  2796-2708 205 

13288 200 

37.07 189 

3761  807 

saw una 

3845.  3800 897 

CITY  CHARTER. 

New  London.     Laws  1893, 

pp.  683-«U3,  §1  13,  26. .  8:0 
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LAWS. 

1883,   pp.   68a-e93,  M  13, 
26.  City  Charter  of  New 

London  860 

1895,    p.    617,     §§     1,    2. 
Amended  by  Laws  1899, 

p.  504.  5  1 192 

1893,  ch.  181 198 

1897.  p.  884 180 

1897.  p.  890 181 

18!>7,  p.  924 180 

1897,  ch.  .56 189 

1899,  p.  504,  i  1 192 


DELAWARE. 

CONSTITUTION. 

Art  2,  §  16 372 

Art.  3,  I  9 381 

Art.  4,  J  30 381 

Art.  &,i   1 931 

Art.  15.  S  4 930 

REVISED  CODE. 

Page  115 931 

Page  600 172 

Ch.  Ill,  §1  28,  42 178 

LAWS. 

1873.  p.  550,  §§1,3 172 

1883,  ch.  207,  §  14  et  aeq.  381 
1895-97.  ch.  381.  J  12....  372 
1898-99.  ch.  24.  i  7 372 

MAINE. 

REVISED  STATUTES  1841. 
Ch.  14,  §{  1-9 871 

REVISED  STATUTES  1883. 

Ch.  18,  §§  18,  36 56 

Ch.  24,  J  5 46 

Ch.  27  670 

Ch.  27,  ;  132 867 

Ch.  49,  8  73 51 

Ch.  61.  f  4 420 

Ch.  67,  I  31 869 

Ch.  73,  I  8 1094 

Ch.  76,  I  14 10.S9 

Ch.  82,  I  130 1093 

Ch.  90,  i  14 1069 

Ch.  92 1093 

Ch.  103,  18  8.  9 48 

Ch.  104,  1  16 919 

Ch.  Ill,  8  5 49H 

Ch.  120,  8  7 869 

LAWS. 

1848,  ch.  65 871 

1885,  ch.  378 1047 

1891,  ch.  124 418 

1893.  ch.  217 1044 

189,S.  ch.  241 869 

1895.  eh.  .S2 423,  672 

1895,  ch.  70 606 

1895,  ch.  157 1050 

MARTLAim. 

CONSTITUTION. 
Bill  of  Rights,  art.  38 561 

CODE  OP  PUBLIC   GEN- 
ERAL LAWS. 

Art  16,  8  91 649 

Art.  23,  8  206 561 

Art.  23,  8  297 843 

Art  26,  8  26 650, 

CODE   OF  PUBLIC  LOCAL 
LAWS. 

Art.   13,  8  142.    Amended 
by  Laws  1890,  ch.  180. .  659 


Art.  IS,  I  180.  Havre  de 
Grace  Citr  Charter 060 

CITY  CHARTERS. 

Baltimore.  Laws  1898,  di. 
123,88  3,25 4 

Havre  de  Grace.  Code 
Pub.  Loc  Laws,  art  13, 
8  180   660 

LAWS. 

1888,  ch.  »8 655 

1888,  ch.  98,  §  19. . .  .645,  649 

1890,  ch.  180 659 

1898.    ch.    123,    88    3.    25. 

Baltimore  City  Charter..      4 

1900.  ch.  346 1 

1900,  ch.  579.  art.  83.  8  18  661 

MXVITESOTA. 

LAWS. 

1891,  di.  131.  8  27 067 

NEW  HAMPSHIBE. 

PUBLIC  STATUTES. 

Ch.  2.  8  33 575 

Ch.  60.   8  10 687 

Ch.  56,  8  27 88 

Ch.  112,  8  30 575 

Ch.  143,  88  28,  20 560 

Ch.  147.  §  8 638 

Ch.  150,  |§4.  5 93 

Ch.  162,  §8  12-25 113 

Ch.  248,  88  3,  7,  8 94 

Ch.  2K«,  8  9 89 

Ch.  287,  88  13,  le 80 

LAWS. 

T889,  ch.  175,  8  1 114 

1893.  ch.  201 04 

NEW  JERSEY. 

CONSTITUTION. 

Art  1,  8  19 466 

Art  2,  8  1 1013 

Art  4i'8  7,  par.  2 1013 

GENERAL  STATUTES. 
Volume  1. 

Page  30T,  par.  9 483 

Page  355 1029 

Page  35iS,  8  6 1029 

Page  371 556 

Page  387.  8  78 137 

Page  1170,  8  36 16 

Volume  2. 

Page  1429  138 

Page  2013,  §  4 463 

Page  2015,  §  14 463 

Page  2017 463 

Page  2022 724 

Page  2112,  8  47 455 

Page  2237 471 

Page  2.S59 485 

Pa«e2562 718 

Volume  3. 

Page  2772,  8  10 452 

Page  2882 471 

Page  3220 481 

Page  3238,  8  130 434 

Page  3241,   8  135 434 

Page  3450 9 

Page  3763,  8  34 530 

CITY  CHARTER. 

Newark.  Laws  1857,  p. 
116 468 


LAWS. 

788,  Not.  29.   Meadovs. .  Tza 

820.  p.  178 n 

857.  p.  116.    Newark  City 

Charter    4« 

866,  p.  161.  S  13 Iv 

871,  p.  92 r 

873,  p.  794 

881,  p.  184 i" 

884,  p.  133 +r 

884,  p.  341 ■■■ 

885,  p.  165 :•:: 

886,  p.  176.  8  1.'.2 ::^ 

886.  p.  IS."").    AtuPD'ted  bj 
Taws  1889,  p.   lOO ^s 

.Km;,  p.  321 4< 

88.-*.  p.  97 "•= 

R'sS.  p.  395 •.V^ 

8SS  p.  397 i~ 

a-i).  p.  100 4- 

i«>.  p.  206 •^ 

8rx»,  p.  159 <>■:. 

H>:x  p.  302,  S8  130.  i.tr...  m 

8; M.  p.  463 t 

SUl,  ch.  93.    Rep«>a!ed  bj 

Laws  18^,  ch.  152 <¥»; 

895,  p.  95 K: 

895.  p.  d71 '■<• 

895,  p.  764 7'- 

895,  p.  821 4-: 

805,  ch.  152 "• 

898,  p.  18 'r 

.896,  p.  18,  8  2 '.; 

896.  p.  322 II  » 

896,  p.  330 >- 

897,  p.  190 % 

887.  p.  229 S^. 

897.  p.  285 :=■ 

897,  p.  29G i:» 

888.  p.  43 '^ 

898.  p.  4.37 ^:. 

898.  p.  .'«S +^: 

808,  p.  715 4^■ 

898,  p.  715.  8  SO :> 

888,  ch.  193 •>:. 

899,  o.  21 4'> 

900,  p.  280 €» 

901,  p.  208 ll'« 

001,  p.  408 lOU 

PENNSTX.VAinA. 


CONSTITUTION. 

Art  3,  8  6. 
Art  3. 
Art  8, 

Art  4, 
Art.  9,  8  8.. 
Art  14,  8  2 


7. 
20. 

8. 


7« 


.  .367,  TSi  TT*: 
TS5 


PENAL  CODE   1800. 
8  66   «N 

PURDON'S  DIGEST. 

Page  607,  8  115 TSi 

Page  632,  pL  22 :!• 


LAWS. 

!l770,  p.  307 :» 

1772,  p.  21,  I  1 iS 

j  1779,   April   3   (1    Smith's 

Laws,   p.   470) WS 

1806  (4  Smith's   Laws.  p. 

346) S13 

1818,  p.  124 r. 

'1818,  p.  287,  8  6 7>r. 

1833.  p.  250 i>n 

1834.  p.  537 S6i 

1835-36,  p.  760.     Amend- 
ed by  Laws  1878,  p.  134  7« 

1836.  p.  777,  $  87 IS 

1844,  p.  486 Sfi 

1846,  p.  411,  i  2 l.t' 

1848,p.  536^„„I         ..29> 
Digitized  by  VjOOy  IC 


IXDEX. 


n\)» 


849.  p. -527,  i  16 T86 

S53,  p.  507,  i  9 887 

Si)5.p.266 77 

5M,  p.  532 »41 

B67.  p.  78 981 

a«.  p.  58,  J  1 70 

808.  p.  785 129 

871,  p.  100 75 

871.  p.  1300 305 

873.  p.  20 84 

874,  p.  73,  S  2 894,  949 

874,  p.  92,  {  33 284 

878.  p.  126 882 

878.  p.  134 786 

881,  p.  84 266 

887,  p.  108 979 

880.  p.  50 75 

S80,  p.  1.W 981 

889,  p.  173 887 

K«9,  p.  277 988 

889,  p.  312 980 

8S9,  p.  325.  art  16,  J  27  867 

891.  p.  229,  {  1 882,  982 

891,  p.  229,  {  8 882 

SiU,  p.  248 979 

893.  p.  451 797 

895,  p.  114 965 


1805,  p.  896.  I  1 962 

1899,  p.  86.  H  1.  6 785 

1889.  p.  104.  M  7.  9 797 

1901.  OiUea,  Schedule,  I  1 

351.  352 
1901,  CiUes,  art  1,  H  1.  2  352 
1901,  Cities,  art  20,  §  1. .  852 

RHODE  ISX.Ain>. 

CONSTITUTION. 
Art  1,  {{  10,  16 999 

GENERAL  LAWS  1896. 

Ch.  17,  I  4 86 

Olj.  St!,  S  22 492 

Oh.  4*).  i  34 96S 

Ch.  40,  14 493 

Ch.  4tl.  I  6. 492,  895 

Ch.  71    ^§  1,  2-8,  28 89 

Ch.  3<ij,  S§  1,  2,  6 490 

Ch.  Li.'.  8  24 695 

Ch.  L<t::   I  14 696 

Ch.  L'l"..  i  3 488 

Ch.  ^IN  I  27 99 

Ch.  2iit,  122 488 


Oh.  23T,  f  21. 
Ch.  238,  6. . 
Ch.  283,  14. 
Ch.  240,  21. 
Ch.  243,  I  4. 


101 

10» 

704 

480 

500 

Ch.  245;  S  17 993 

Ch.  250 497 

Ch.  261,  i  2. .  .97,  98,  0!r..  69(! 

Ch.  251,1  3 07.  98 

Ch.  251,  f  11 963 

Ch.  360,  I  12 39& 

PUBLIC  STATUTES  1882. 

Ch.  182.  «  2 36 

Ch.  192,  I  9 997 

CITS  CHARTER. 

Central  Palls.  Laws  1895. 
pp.  110,  113.  g§  4.  8. . . .  963 

LAWS. 

1895.  pp.  110.  113.  §§  4.  8. 
Central  Falls  Cit}-  Char- 
ter    »i;.1 

1897,  ch.  470,  {6 498 

1901.    Taxation 4!)2 


STIPULATIONS. 

LS   evidence   in   subsequent   action,   aee   "Brt- 
dence,"  g  2. 

Where,  pending  litigation  as  to  ownership 
f  logs,  party  in  possession  is  permitted  to  use 
bem  in  his  business,  and  no  proyision  is  made 
or  compensation  for  manufacture  and  sale, 
he  coart  cannot  decree  any  compensation 
berefor.— Rowell  v.  Lewis  (Me.)  428^ 

STOCK. 

Corporate  itock,  see  "Corporationa,"  |  2. 

STOCKHOLDERS. 

If  corporations,  see  "Corporations,"  f  8, 

STREET  RAILROADS. 

ee  "Railroads";   "Taxation,"  |  8. 
8  carrieriL  see  "Carriers." 
ondemnation  of  property,  see   "Ehninent  Do- 
main." 

lability  for  city  taxes,  see  "Municipal  Corpo- 
rations," f  11. 

lability  for  injuries  from  defective  sidewalks, 
see  "Municipal  Corporations,"  {  10. 

1.     EatabUahment,     oonatnietloB,     m»i 

malatenanoe. 
City  has  no  right  to  attach  to  its  approval  of 
plan  for  a  street  railway  a  condition  for^gn 

the  matter  involved  in  the  plan.— Fair  Ha- 
;n  A;  W.  R.  Oo.  T.  aty  of  New  Haven  (Conn.) 
>3. 

A  resolution  by  a  city  approving  a  plan  for 
street  railway  is  not  affected  by  another 
solution,  also  approving  the  plan,  where  the 
tter  resolution  is  void  because  attaching  a 
ndition  which  the  city  had  no  right  to  in>- 
'86.— Fair  Haven  &  W.  R.  Co.  v.  City  of  New 
aven  (Conn.)  863. 

Act  April  0,  1886,  as  amended  March  27, 
189,  lield  to  empower  municipalities  to  grant 
street  railways  a  right  to  extend  from  its 
sally  authorized  terminus. — Trenton  St.  Ry. 
>.  ▼.  Pennsylvania  R.  Cio.  (N.  J.  Err.  &  App.) 

Under  Act  April  6,  1886,  as  amended  March 
,  1889,  providing  for  location  of  street  rail- 
lya,  the  right  of  a  street-railway  company  to 


construct  an  extension  depends  on  municipal  au- 
thority, and  the  filing  by  the  company  of  au 
acceptance  of  the  grant  with  the  secretary  of 
state.— Trenton  St.  Ry.  Co.  v.  Pennsylvania  R. 
Co.  (N.  J.  Err.  &  App.)  481. 

A  trolley  company,  desiring  to  use  a  tumpilie 
for  right  of  way.  was  not  compelled  to  acquire 
the  privilege  by  lease,  under  Gen.  St.  p.  3241,  | 
136,  but  may  acquire  the  right  by  consent  of 
the  turnpike  company,  under  Gen.  St.  p.  3238, 
f  130.— Hunt  T.  West  Jersey  Traction  Co.  (N. 
J.  Ch.)  434. 

The  right  to  extend  existing  lines  passes  un- 
der Acts  1897,  p.  229.  by  sale  of  the  franchises 
of  the  old  to  the  new  corporation.— BrinkerholT 
T.  Newark  &  H.  Traction  Co.  (N.  J.  Sup.)  812. 

Upon  organization  of  defendant  traction  com- 
pany under  Acts  1897.  p.  229,  the  property 
and  franchises  purchased  by  the  corporators  be- 
came vested  in  that  corporation  under  the  act. — 
Brinkerhoff  v.  Newark  &  H.  Traction  Co.  (N. 
J.  Sup.)  812. 

In  petition  to  borough  by  traction  company. 
ft  was  not  necessary  to  ask  its  consent  to  lay 
tracks  over  private  proper^. — Brinkerhoff  t. 
Newark  &  H.  Traction  Co.  (N.  J.  Sup.)  812. 

Time  for  extending  traction  line,  limited  by 
borough  ordinance,  held  extended  by  Acts  1898. 
p.  437.— Brinkerhoff  t.  Newark  &  H.  Traction 
Oo.  (N.  J.  Sup.)  812. 

The  consent  of  one  of  four  tenants  in  common 
to  the  construction  of  a  street  railway  on  the 
street  passing  the  common  property  is  not 
sufficient,  under  P.  L.  1896, j».  830.— Orton  v. 
Borough  of  Metuchen  (N.  J.  Sup.)  814. 

Under  P.  L.  1896,  p.  330,  the  consent  of 
executor  of  an  estate  not  having  power  of  sale 
to  the  construction  of  a  street  railway  in  front 
of  property  of  the  estate  held  invalid.— Orton  v. 
Borough  of  Metuchen  (N.  J.  Sup.)  814. 

Under  P.  L.  1896,  p.  330,  the  written  con- 
sent of  an  abutting  property  owner  to  the  con- 
struction of  a  street  railway  in  front  of  hix 
property,  which  consent  is  not  acknowledged, 
is  insnfflcient.— Orton  v.  Borough  of  Metuchen 
(N.  J.  Sup.)  814. 

Certiorari  to  review  an  ordinance  granting  n 
street-railway  company  the  right  to  construct 
its  road  on  certain  streets  held  not  barred  by 
laches. — Orton  t.  Borough  of  Metpch^^Z^iL 


Sup.)  814. 
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In  bill  to  enjoin  street  railway  in  front  of 
plaintiff's  property,  where  it  is  alleged  that  con- 
sent of  abutting  owners  had  been  refused,  de- 
fendant has  burden  of  proving  such  consent. — 
Hannum  t.  Media,  M.,  A.  &  O.  Electric  Ry.  Go. 
(Pa.)  789. 

Though  charter  of  street  railway  Is  through 
a  township  only,  one  seeking  to  enjoin  con- 
struction in  city  may  attack  validity  of  the 
riglit  in  township  on  which  right  in  city  de- 
peuds.— Hannum  v.  Media,  M.,  A.  &  C.  Electric 
Ry.  Co.  (Pa.)  788. 

Where,  in  bill  to  enjoin  construction  of  ex- 
tension of  street  railway,  it  is  alleged  that  char- 
ter route  has  been  abandoned,  defendant  has 
burden  of  showinir  the  contrary. — ^Hannum  t. 
Media.  M.,  A.  &  Ol  Electric  Ry.  C!o.  (Pa.)  789. 

Street  railway  cannot  construct  an  extension, 
having  abandoned  construction  of  its  charter 
route.— Hannum  v.  Media,  M.,  A,  &  0.  Electric 
Ry.  Co.  (Pa.)  789. 

{  2.     Regulation  aad  operation. 

Whether  failure  of  person  riding  along  a 
street  to  look  and  listen  for  approaching  street 
car  amounts  to  negligence  is  to  be  determined 
from  all  the  facta.— Fairbanks  t.  Bangor,  O.  & 
O.  Ry.  Co.  (Me.)  421. 

Evidence  held  to  show  that  person  killed  on 
track  by  street  car  was  guilty  of  negligence 
causing  the  injury.— Fairbanks  v,  Bangor,  O.  & 
O.  Ry.  Co.  (Me.)  421. 

Where  the  failure  of  traveler  to  look  for  elec- 
tric car  at  crossing  resulted  in  a  collision, 
which  could  not  be  avoided  by  ordinary  care 
by  the  motorman,  plaintiff's  own  negligence 
was  the  proximate  cause  of  the  accident. — 
Warren  T.  Bangor,  O.  &  O.  T.  Ry.  Co.  (Me.) 
609. 

Failure  of  one  riding  in  a  closed  carriage  on 
a  dark  night  to  look  and  listen  for  an  approach- 
ing electric  car  at  a  crossing  hdd  negligence. — 
Warren  t.  Bangor,  O.  &,  O.  T.  Ry.  Co.  (Me.) 

As  a  matter  of  fact,  in  some  situations,  the 
exercise  of  ordinary  care  will  require  the  trav- 
eler to  look  and  listen  before  crossing  the 
tracks  of  an  electric  railway. — Warren  v.  Ban- 
gor, O.  &  O.  T.  Ry.  (>).  (Me.)  609. 

Trolley  cars  are  not  set  apart  for  legal  treat- 
ment in  a  class  by  themselves. — McGratb  v. 
North  Jersey  St.  Ry.  Co.  (N.  J.  Err.  &  App.) 

One  crossing  a  highway  mnst  nse  his  powers 
of  observation  to  discover  approach  of  trolley 
car.— McGrath  v.  New  Jersey  St  Uy.  (3o.  (N. 
J.  Err.  &  App.)  523. 

Evidence  in  action  for  injuries  caused  by  colli- 
sion with  street  car  held  to  justify  refusal  of 
nonsuit  on  the  ground  of  contributory  negli- 
gence.—Woodland  V.  North  Jersey  St.  Ry.  Co. 
(N.  J.  Sup.)  479. 

A  trolle][  company  lias  no  superior  right  to 
that  of  driver  of  any  other  vehicle  in  the  use 
of  the  highway.— Woodland  ▼.  North  Jersey  St. 
Ry.  Co.  ffJ.  J.  Sup.)  479. 

In  action  for  injury  by  collision  with  carriage 
nt  street-railway  crossing,  motion  to  nonsuit 
for  contributory  negligence  held,  properly  de- 
nied.— North  Jersey  St.  Ry.  Co.  v.  Schwartz 
(N.  J.  Sup.)  683. 

Respective  rights  of  street  railway  and  trav- 
eling public  must  be  exercised  in  a  reasonable 
manner.— North  Jersey  St.  Ry.  Co.  t.  Schwartz 
(N.  J.  Sup.)  683. 

Evidence  in  action  for  injuries  by  collision 
between  a  motor  and  person  on  track  held  to 
sustain  a  verdict  for  defendant. — Harmon  T. 
Pennsylvania  Traction  Co.  (Fa.)  755. 


STREETS. 

See  "Highways":    "MnnWpal  Oorp«w«tloB»." 
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SUBROGATION. 


Land  having  been  conveyed  to  defendant. 
who  took  with  notice  of  complainant's  prior  op- 
tion, payment  of  incumbrances  by  him  from 
the  purchase  price  held  to  have  discharged 
them,  so  as  to  preclude  him  from  the  right  to 
subrogation,  on  being  compelled  to  specifically 
perform  complainant  s  prior  option.— Brooks  v. 
Went!  (N.  J.  Ch.)  147. 

SUBSCRIPTIONS. 

To  corporate  stock,  see  "Corporatlona,"  |  2. 

SUBSTITUTION. 

Of  devisee*  or  legatees,  see  "Wills,**  |  7. 

SUICIDE. 

As  defense  to  action  on  insurance  policy,  MS 
"Insurance,"  (  6. 


See  "Action." 


SUIT. 
SUMMONS. 


See  "Process." 


SUNDAY. 


An   eeclealastlcal   corporation   can    rot*  on 

Sunday  to  employ  a  pastor. — Arthur  v.  .Nurfie.-i 
Parish  Congregational  Church  Boc.  (Conn.)  241. 

Though  a  note  given  on  Sunday  on  an  ex- 
change of  property  concluded  on  that  day  is 
void,  recovery  may  be  had  thereon  where  the 
maker  expressly  promises  to  pay  the  debt  after 
the  note  was  given. — Brewster  t.  Banta  (N.  J. 
Sup.)  7ia 

SUPPLEMENTAL  PLEADING. 

See  "Equity,"  |  2. 

In  suit  for  divorce,  see  "Divorce,"  |  2. 

SURVIVORSHIP. 

Of  devisees  or  legatees,  see  "Wills,"  |  T. 

TAXATION. 

See  "Internal  Revenue";  "Intoxicating  Liq- 
uors," {  2;    "Municipal  Corporationa,'    f  li. 

Assessments  for  municipal  improvements,  see 
"Municipal  Corporations,"  %  7. 

Repeal  of  tax  laws,  see  "Statutes,"  {  5. 

Subjects  and  titles  of  tax  laws,  see  "Stat- 
utes," {  3. 

I  1.     Katnre    and    extent    of   power    la 
general. 

Where  a  township  tax  was  void  as  exceeding 
the  town  tax  limit  imposed  by  Gen.  Laws,  c. 
36,  %  22,  the  legislative  general  asi^pmbly  has 
power  to  pass  an  act  validating  the  assessment 
so  erroneously  levied,  and  an  act  so  passed  is 
constitutional.— Kettelle  v.  Warwick  &  C.  Wa- 
ter Co.  (R.  1.)  492. 

{  2.  Constitutional  reqnlrementa  and 
restrlotlona. 
Acts  1888,  p.  97,  and  Acts  1895,  p.  671,  re- 
lating to  taxation,  htid  nnconstitntionai,  t>e- 
cause  basis  of  classification  is  illusory. — Bnmet 
T.  Dean  (N.  J.  Err.  &  App.)  SOaQQ^Fp 


INDEX. 


1197 


I  3.  Liability  of  peraons  aad  property. 
Gen.  St.  {  8836,  authorizing  the  dednction  of 
taxed  real  estate  fonniag  part  of  the  capital 
stock  of  a  corporation  in  computing  the  taxa- 
ble value  of  the  stoclc,  does  not  authorize  the 
deduction  of  real  estate  held  to  respond  to  par- 
ticular liabilities,  but  ouly  the  excess  in  value 
over  the  amount  of  such  liabilities. — Appeal  of 
Outler  (Conn.)  338;  Appeal  of  Barrett,  Id. 

Under  Gen.  St.  §  381S,  when  the  owner  of 
sereral  honses  leased  one  for  life  of  the  lessee, 
but  inclnded  them  all  on  his  list  for  taxation  at 
a  lump  snm,  hd<l,  such  leased  tract  could  not 
be  excluded  from  the  tax  lien  claim  against  the 
owner.— City  of  Meriden  v.  Maloney  (Conn.) 
807. 

Rev.  Code,  p.  116,  relating  to  taxation  of 
railroad  pruperty,  held  not  to  be  repugnant  to 
Oon.Bt.  art.  &,i  1. — Sayen  v.  Wilmington  &  N. 
R.  Oo.  0el.  Super.)  981. 

Const,  art.  8,  {1,  Md  not  to  repeal  existing 
acts  exempting  property  from  taxation. — Sayers 
V.  Wilmington  4  N.  R.  Co.  (Del.  Super.)  931. 

Taxes  assessed  to  owner  of  property  after 
death  held  utterly  void.— ilorriU  v.  Lovett  (Me.) 
666. 

An  exemption  from  taxation  will  be  strictly 
construed.— iJindall  v.  City  of  Baltimore  (Md.) 
615. 

Property  not  possessed  and  used  by  railroad 
company  for  railroad  purposes  is  subject  to  local 
assessment  only. — In  re  .JerBey  City  &  B.  R.  Co. 
(N.  J.  Sup.)  437. 

Trolley  line  ta  not  a  railroad  use,  and  is 
mibject  to  local  assessment  only. — In  re  Jersey 
City  &  B.  R.  Co.  (N.  J.  Sup.)  437. 

A  street-railroad  company  held  to  have  sneh 
interest  in  the  highways  over  which  it  passes 
as  to  authorize  the  taxation  of  auch  interest  as 
real  estate. — City  of  Newark  t.  State  Board  of 
Taxation  (N.  J.  Sup.)  525. 

Where  a  mortgage  was  assigned  aa  collateral, 
it  was  taxable  as  personal  property  of  the  as- 
signor while  the  notes  remained  unpaid. — Lip- 
pincott  V.  Howell  Tp.  (N.  J.  Sup.)  675. 

A  private  bank  is  not  within  proviso  in  Reve- 
nue Act  June  8,  1891,  imposing  a  tax  on  moneys 
owing  by  insolvent  debtors.— Commonwealth  v. 
McKean  County  (Pa.)  982. 

{  4.     Plaoo  of  taxation* 

Under  Pub.  St.  c.  56,  S  27,  trust  property 
rightfully  taxed  in  another  state  held  not  to  be 
subject  to  taxation  in  state  of  trustee's  domi- 
cile.—Rand  V.  Town  of  Pittsfield  (N.  H.)  88. 

{   5.     ZiCTT  ancl  asseaamemt. 

Real  estate  of  a  corporation  which  has  been 
taxed,  and  which  should  be  deducted  under 
Gen.  St.  fi  3836,  in  assessing  the  corporate 
stock,  is  not  reqmred  to  be  entered  on  the  cor- 
poration books  nnder  the  heading  of  "Capital," 
or  "Capital  and  Surplus";  but  the  fact  that  the 
capital  is  so  invested  may  be  established  by 
other  evidence. — ^Appeal  of  Cutler  (Conn.)  838; 
Appeal  of  Barrett,  Id. 

In  assessment  to  establish  lien  on  land,  there 
must  be  a  distinct  description  of  the  land  on 
which  the  tax  is  intended  to  be  assessed. — 
Burgees  v.  Robinson  (Me.)  606. 

Entire  omission  to  describe  land  in  collector's 
return  held  fatal  to  the  validity  of  a  tax  sale. — 
Burgess  v.  Robinson  (Me.)  GOO. 

Notice  required  to  be  served  upon  taxpayers 
by  P.  li.  1873,  p.  7(M,  is  dispensed  with  as  to 
assessments  for  real  estate  only  by  Act  May  22, 
1894.— Town  of  West  Hoboken  ▼.  Board  of 
Com'rs  of  Hudson  County  (N.  J.  Sup.)  9. 

Unseated  lands  held  properly  assessed  sepa- 
rately, though  united  by  purchase,  unless  the 
owner,  under  Act  March  28,  1806,  furnishes 


county  commissioners  with  a  description  of 
the  lands  as  conveyed  by  metea  and  bounds. — 
Hutchinson  v.  Kline  (Pa.)  312. 

Lands  Jield  properly  returned  for  taxation  as 
unseated  lands.  —  Hutcbinson  v.  Kline  (Pa.) 
812. 

Record  of  deed  creating  separate  estate  in 
minerals  in  uaseated  lands  by  reservation  docs 
not  require  taxation  of  the  surface  and  miner- 
als separately.— Hutchinson  v.  Kline  (Pa.)  312. 

A  notice  of  the  tax  assessors  of  the  time, 
place,  and  object  of  their  meeting  held  suffi- 
cient, within  Gen.  Laws,  c.  46,  |  6.— Kettelle  v. 
Warwick  &  C.  Water  Co.  (B.  1.)  492. 

A  description  of  certain  realty  contained  in  & 
tax  list  filed  by  the  assessors  held  iusutficient, 
under  Gen.  Laws,  c.  45,  i  4.— Kettelle  v.  War- 
wick &  C.  Water  Co.  (R.  I.)  492. 

Evidence  held  to  show  that  assessment 
against  deceased's  estate  covered  both  property 
of  the  estate  and  the  personal  property  of  de- 
cedent's widow.— Taft  v.  Ballon  (R.  I.)  895. 

A  personal  tax  where  there  was  no  proof  of 
notice  required  by  Gen.  Laws,  c.  46,  (6,  held 
void.— Taft  v.  Ballou  (R.  L)  805. 

g  6*     Iilem  and  priority. 

Under  Gen.  St.  {  3890,  the  general  rule  is 
that  each  separate  tract  of  real  estate  is  subject 
to  a  lien  only  for  that  part  of  the  tax  of  the 
owner  which  is  laid  on  the  valuation  of  that 
tract— aty  of  Meriden  v.  Maloney  (Conn.)  807. 

Village  taxes  held  a  paramount  lien  for  three 
years  only.  — Burnet  v.  Dean  Qi.  J.  Brr.  & 
App.)  503. 

I  7.     Sale   of   land   for   noapayment    of 
tax. 

That  commisrioners  for  the  adjustment  of 
taxes  have  been  appointed  for  a  borough  nnder 
Laws  1898,  c.  193,  does  not  suspend  churter 
provisions  for  tax  sales.— Landis  v.  Borough  of 
Sea  Isle  City  (N.  J.  Sup.)  686. 

Where  statute  fixes  what  notice  shall  be^ 
^ven  for  sale  of  property  for  taxes,  such  notice 
IS  all  that  is  necessary. — Landis  v.  Borough  of 
Sea  Isle  City  (N.  J.  Sup.)  685. 

A  borough  council,  in  order  to  sell  property 
for  arrears  of  taxes,  need  not  cause  notice  to 
delinquent  taxpayers  before  ordering  statutory 

£roceedings. — Landis  v.  Borough  of  Sea  I^e 
ity  (N.  J,  Sup.)  685. 

Power  to  sell  land  for  taxes  must  be  exercised 
during  the  existence  of  the  tax  lien. — Harned 
V.  City  of  Camden  (N.  J.  Sup.)  1082. 

I  8.     Tax  titles. 

A  judgment  debtor,  whose  land  has  been 
sold  on  execution,  cannot  make  a  valid  title 
to  his  wife  under  a  tax  deed,  paid  for  with  his 
own  money.— Burgess  v.  Robinson  (Me.)  606. 

Where  taxes  were  absolutely  void,  the  owner 
of  the  land  was  not  required  to  reimburse  pur- 
chaser at  tax  sale  as  a  condition  for  removal 
of  cloud  on  title.— Morrill  v.  Lovett  (Me.)  686. 

Where  tax  deed  is  absolutely  void,  in  suit  to 
quiet  title  the  owner  of  the  land  is  entitled 
to  decree  perpetually  enjoining  all  persons  from 
asserting  any  title  under  such  deed.— Morrill 
V.  Lorett  (Me.)  606. 

Tax  sale  and  deed  under  a  void  assessment 
had  to  constitute  a  cloud  on  title.— Morrill  v. 
Lovett  (Me.)  666. 

I  9.     Forfeitures  and  penalties. 

Statutes  providing  for  forfeiture  for  nonpay- 
ment of  taxes  are  to  be  strictly  construed 
against  the  state. — Millett  v.  Mullen  (Me.)  871. 

Statutes  providing  for  relief  from  forfeiture 
are  to  be  liberally  construed. — Millett  v.  Mullen 
(Me.)  871. 

Advertisement  for  sale  by  the  state  of  certain 
land  owned  by  the  state  under  arforfcitarf,jtnd 
Digitized  by' 
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a  lease  thereunder,  held  not  to  identify  any 
specific  parts  of  the  land,  and  not  to  pass  the 
state's  rights  thereto,  nor  bar  the  former  own- 
er's right  to  relief.— Millett  t.  Mullen  (Me.) 
871. 

Acta  1848,  c.  65,  reduces  the  state's  former 
title  to  land  forfeited  for  nonpayment  of  tax- 
es to  a  lien  resting  in  former  owner  a  convey- 
able  title  as  against  all  parties  by  the  state  and 
its  lawful  claimants.— Millett  t.  Mullen  (Me.) 
871. 

Acts  184S,  c.  65,  applies  to  the  lands  which 
have  alrendy  been  wholly  forfeited,  and  where 
the  forfeiture  became  complete  before  the  date 
of  the  statute.— Millett  y.  Mullen  (Me.)  871. 

Acta  1848.  c.  65,  vests  in  former  owner  of 
lands  in  unincorporated  places  forfeited  to  the 
state  the  right  to  redeem  at  any  time  within 
one  year  from  time  of  sale. — Millett  t.  Mullen 
(Me.)  871. 

{10.   Dlapoaltlon  of  tazea  oolleeted. 

On  default  of  county  treasurer  in  failing  as 
to  tax  collected  under  Act  June  8,  1801,  the 
state  may  pay  the  proportion  of  the  tax  due 
the  county  and  sue  the  treasurer  on  his  bond. 
— Commonwealth  v.  Hershey  (Pa.)  882. 

Where  county  treasurer  has  failed  to  pay  the 
state  the  tax  provided  for  by  Act  June  8,  1891, 
and  the  county  has  paid  it  and  received  back 
its  proportion,  it  can  recover,  in  action  on  the 
county  treasurer's  bond  gi-ven  the  state,  only 
the  amount  which  the  state  retained.— Gommon- 
wealth  T.  Hershey  (Pa.)  882. 

A  county,  having  failed  to  collect  a  tax  for 
state  purposes,  is  liable  therefor  to  the  state. 
— Oommouwealth  t.  McKean  CioiiBty  (Pa.)  982. 

TELEGRAPHS  AND  TELEPHONES. 

Se«  "Animals." 

}  1.    EstabUahmeai,    eoasimetloii,    and 
nudntenanoe. 

A  telephone  company,  which  by  permission  tit 
municipal  authorities  erects  lines  along  high- 
ways, acquires  a  mere  license,  and  not  •  per- 
manent vested  interest  in  the  land  itself.— Read- 
field  Telephone  &  Telegraph  Co.  v.  (^  (Me.) 
1047. 

Telephone  company,  incorporated  under  Act 
.4kpril  29,  1874,  and  its  supplements,  is  a  tele- 
graph company;  and  a  turnpike  is  a  highway, 
within  section  33  thereof,  providing  that  a  tele- 
graph company  may  construct  its  lines  alone 
a  highway. — Peoples  Telephone  &  Telegraph 
Co.  V.  President,  etc.,  of  Berks  &  D.  Turnpike 
Road  (Pa.)  284. 

§  2.    Regulatloii  and  operation. 

A  telephone  company  may  refuse  the  nse  of 
its  lines  to  one  who  attaches  private  extension 
instruments  to  its  lines,  where  the  company  is 
prepared  and  willing  to  furnish  and  attach  such 
instmmeuts  at  reasonable  rates  of  diarges.— 
Oardner  v.  Providence  Tel.  Oo.  (R.  I.)  1004. 

TENANCY  IN  COMMON. 

See  "Partition." 

Creation  by  will,  see  "Wills,"  I  8. 

i   1.    Xntnal  rlshta,  duties,  and  liaMU- 
ties  of  ao-tenants. 

Where  a  co-owner  of  real  estate  pays  a  mort- 
gage debt  after  it  has  been  discharged,  his 
remedy  is  against  the  person  to  whom  he  paid 
the  money.— Rentz  v.  Eckert  ((3onn.)  208. 

TENDER. 

Evidence  hdd  sufficient  to  show  a  tender  of 
rent  due  under  a  lease.— Reynolds  v.  Washing- 
ton Real-Estate  Co.  (R.  I.)  7U7. 


TESTAMENTARY  CAPACITY. 

See  "Wnis,"  f  1. 

TESTAMENTARY  POWERS. 

Creation,  see  "Wills,"  i  12. 

THEFT. 

See  "Larceny." 

TIMBER. 

See  "Logs  and  Logging";   "Property." 

TIME. 

For  performance  of  contract,  see  "CJontracta." 

Under  AcU  Assem.  1888,  c.  98,  |  19,  provid- 
ing that  "from,  and  after"  the  year  1900  cer- 
tain territory  annexed  to  Baltimore  sbonld  be 
taxed  at  the  city  rate,  the  city  rate  conld  not 
be  imposed  for  the  year  1900.— Sindall  v.  City 
of  Baltimore  (Md.)  645. 

Under  AcU  1888,  c.  123,  an  increased  city 
tax  rate  cannot  be  levied  for  the  year  1900  oi. 

Property  Included  within  territory  annexed  t" 
laltimore  City  by  such  act.— United  Railways 
&  Electric  Co.  t.  City  of  Baltimore  (Md.)  &">. 


TITLE. 


"TM- 


(Tolor  of  title,  see  "Adverse  Posseasion." 
Removal  of  cloud,  see  "Qoieting  Title" 

ation,"  {  8. 
Retention  of  apparent  title   by   grantor,   se<' 

"Fraudulent  (Conveyances,"  (  L 
Statutes,  see  "Statutes,"  |  3. 
SutSciency    of    title    of   vendor   of    land,   eev 

"Vendor  and  Purchaser,"  i  4. 
Tax  tities,  see  "Taxation,''  {  8. 

TOOLS. 

Liability  of  employer  for  defects,  see  "Master 
and  Bervan^'^  |  2. 

TORTS. 

By  porUeuIor  doMtt  q^poiKet. 
See  "Municipal  Corporations,"  I  10. 
Employes,  see  "Master  and  Servant,"  {  S. 

Portictdor  tortt. 

See  "Assault  and  Battery,"  {  1;    "False  Im- 

Srisonment,"    t    1;     "Frand";     "Libel    and 
lander";    "Maliclona  Prosecution";    "Negli- 
gence";  "Nuisance";   "Xrespaafc" 
Causing  death,  see  "Death,"  i  1. 
Maritime  torts,  see  "OoUisiOB.'' 

Where  an  officer  had  entered  the  outer  dour 
of  a  theater,  hdd  proper  to  direct  a  verdict  for 
defendant  in  an  action  for  the  manager's  ri-- 
fusal  to  permit  him  to  serve  a  writ  on  an  actor 
therein.— Paulton  v.  Keith  (R.  L)  635. 

TOWNS. 

See  "ConntleB**:    "Municipal  Corporations." 

TRADE-MARKS  AND  TRADE-NAMES. 

I  1.    Infrlncsment  and  ■mmtmir  eompeti- 

tlon. 

In  •  suit  to  restrain  the  nse  of  certain  sizetl 
bottles  and  labels  in  the  sale  of  a  proprietary 
medicine,  evidence  Aeld  to  show  that  suen  iabel.^ 
were  intended  to  deceive  purchasers.— Centaur 
(Jo.  Y.  Link  (N.  J.  Ch.)  82a     ~ 
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TRESPASS. 

the  person,  see  "Assanlt  and  Battery,"  (  1; 

KnlfiR  Iniprisonraent." 

I .     Aetloiu. 

..dmisaibillty  of  eTidence  in  action  to  recover , 
injury  to  own«r  of  land  by  disturbance  of 
soil  of  a  pablie  street  on  which  it  abutted 

ermined.— MillM  t.  Rambo   (N.   J.   Err.   & 

p.)  453. 

TRESPASS  TO  TRY  TITLE. 

»  "Ejectment." 

TRIAL 

e  "New  Trial";   "Witnesses." 

Proeetdtnot  incident  to  trials. 
ttry  of  judgment  after  trial  of  issues,  see 
•Judgment."  i  3. 
ght  to  trial  by  jury,  aee  "Jury,"  |  1. 

•talof  particular  civU  acUcnB  or  proceedlngi. 

e  "Ejectment,"  §  3;   "Negligence,"  {  4. 

rtion  for  assault,  see  "Assault  and  Battery," 

i  1. 

?tion    for    breach   of   contract   of  sale,   see 

"Sales."  S  6. 

^tion   for  criminal  conTersation,  see  "Hus- 

hand  and  Wife,"  S  8. 

:tion   for   personal    injuries,    see   "Carriers," 

I  4;   "Master  and  Servant,''  {  4;   "Municipal 

Corporations,"  |  10;   "Railroads."  «  2. 

ction  on  insorance  policy,  see     Insarance," 

§  11. 

ction  on  note,  see  "Bills  and  Notes,"  {  3. 

robate  proceedings,  see  "Wills,"  |  4. 

Jits  in  equity,  see  "Equity,"  i  5. 

:iits  to  set  aside  fraudulent  conveyances,  see 

"Fraudulent  ConveyanceB,"  i  3. 

Trid  of  criminal  proiecution*. 
ee  "Criminal  Law,"  I  6;   "Homicide,"  |  3. 

1.  Course  and  eomdnot  of  trial  in  gvm- 

eral. 
Judge's  examination  Of  a  witness  in  a  dvil 
ise  held  erroneous,  as  indicating  to  the  jury 
tat  the  judge  thought  such  witness  unworthy 
'  belief.— Barlow  Bros.  Oo.  T.  Parsons  (Oonn.) 
)5. 

2.  Reoeptloa  of  erldeweo. 

ISridence  in  civil  suit  held  part  of  plaintiff's 
ise  in  chief,  and  not  admissible  in  rebntttU.— 
arlow  Bros.  Co.  ▼.  Parsons  (Ooon.)  206. 

In  an  action  on  a  stock  subscription,  evidence 
eld  properly  excluded  as  tending  to  prove 
hilt  had  already  been  admitted. — AndersAi  v, 
cott  (N.  H.)  568. 

3.  Taking  ease  or  question  from  Jnry. 

A  defendant,  who,  by  conceding  a  prayer, 
dmits  that  the  case  was  for  the  Jury,  cannot 
sk  to  withdraw  the  case  from  the  jury. — 
'hiladelpbia  &  B.  C.  B.  Co.  t.  Holden  (Md.) 
25. 

Where  the  evidence  is  conflicting,  but  is  snf- 
icient  to  support  a  verdict  for  plaintiff,  a  re- 
luest  to  direct  a  verdict  for  defendant  should 
le  refused.— United  Railways  &  Electric  Co.  of 
iaitimore  v.  State  (Md.)  923. 

It  was  not  error  to  reserve  a  ruling  on  a  mo- 
ion  for  a  nonsuit  until  defendant's  case  was 
tartly  introduced,  no  evidence  having  been  in- 
roduced  by  defendants  to  cure  the  defects  in 
>la!ntiff'9  case. — Manning  t.  Manchester  Mills 
N.  H.)  91. 

Where,  in  an  action  against  a  street  railway 
'or  injuries,  there  was  evidence  from  which 
he  jury  might  infer  negligence  of  the  motor- 


man,  it  was  not  error  to  refuse  a  nonsuit. — 
Shay  V.  Camden  &  S.  Ky.  Co.  (N.  J.  Err.  & 
App.)  547. 

In  an  action  against  a  street-railway  com- 
pany for  injuries  received  in  a  collision,  where 
the  evidence  of  plaintiff's  contributory  negli- 
gence was  contradictory,  such  question  was 
for  the  jury.— Lee  v.  North  Jersey  St.  By.  Co. 
(N.  J.  Err.  &  App.)  528. 

i  4k.     Instmetlons  to  iurf. 

Where  testimony  which  was  properly  part  of 
plaintiff's  case  in  chief  was  admitted  in  rebut- 
tal to  contradict  a  witness,  it  was  error  not  to 
instruct  the  jury  that  they  were  to  consider 
it  for  purposes  of  rebuttal  only. — Barlow  Bros. 
Co.  V.  Parsons  (Oonn.)  205. 

Where  a  bond  had  been  excluded  as  irrele- 
vant, its  subsequent  admission  in  rebuttal  with- 
out a  qualifying  instruction  was  error. — Bar- 
low Bros.  Oo.  T.  Parsons  (Conn.)  205. 

In  a  proceeding  contesting  the  validitv  of  a 
will  on  the  (ground  of  testator's  incapacity,  an 
instruction  giving  prominence  to  the  opinions 
of  the  medi<»l  witnesses  was  erroneous,  as  tend- 
ing to  mislead  the  jury. — Safe-Deposit  &  Trust 
Oo.  of  Baltimore  t.  Berry  (Md.)  401. 

The  fact  that  the  court  refused  the  charges 
of  both  parties  will  not  justify  a  reversal  of  the 
judgment,  where  tlie  charge  of  the  court  on  its 
own  motion  was  correct  and  covered  the  whole 
case.— McCarty  v.  Harris  (Md.)  414. 

An  instruction  for  defendant  in  an  action  for 
injuries  sustained  at  a  crossing  Md  properly 
refused,  because  In  conflict  with  a  conceded 
instruction.— Philadelphia  ft  B.  O.  B.  Co.  v. 
Holden  (Md.)  826. 

An  instruction  as  to  the  natnre  of  the  re- 
covery held  not  erroneous  in  an  action  for 
wages.— QUI  v.  Staylor  (Md.)  650. 

The  refusal  of  a  requested  instruction  is  not 
error,  when  it  is  substantially  included  in  in- 
structions given.— Gill  v.  Staylor  (Md.)  650. 

An  Instruction  authorizing  a  recovery,  but 
not  specifying  the  defense  of  limitations,  held 
not  inconsistent  with  a  correct  instruction  as 
to  limitations  given  at  the  request  of  the  ad- 
verse party.— Gill  v.  Staylor  (Md.)  650. 

An  instruction  segregating  certain  facts  is 
erroneous,  in  extending  the  conclusion  to  the 
right  of  recovery,  instead  of  the  effect  of  the 
particular  facts.— Gill  v.  SUylor  (Md.)  650. 

The  weight  of  conflicting  evidence  is  for  the 
Jnry. — National  Enameling  &  Stamping  Co.  ▼. 
Brady  (Md.)  846. 

General  exceptions  to  an  instruction  held  in- 
sufficient to  raise  the  question  of  its  inconsist- 
ency with  other  instmctions  given. — Matthews 
V.  Clough  (N.  H.)  637. 

Points  calling  for  instmctions  for  plaintiff,  if 
some  of  the  defenses'are  found  in  her  favor,  and 
ignoring  the  others,  held  properly  refused.— 
Kennedy  t.  Forest  Oil  Oo.  (Pa.)  133. 

In  an  action  by  a  husband  for  damages  tor 
debauching  bis  wife,  erroneous  instructions 
Aefd  not  cured  by  the  court  calling  the  jury 
back  after  they  had'  been  out  some  time  and 
stating  the  correct  rules  of  law.— Seiber  v. 
Pettitt  (Pa.)  763. 

In  an  action  by  a  husband  for  damages  for 
debauching  his  wife,  an  instruction  that  plain- 
tiff had  sought  to  prove  the  fact  of  adultery 
by  circumstantial  evidence  held  error,  where  the 
wife  had  testified  positively  to  repeated  acts  of 
adultery.— Seiber  v.  Pettitt  (Pa.)  703. 

{  S.     Verdiet. 

A  verdict  will  be  set  aside  only  when  the 
judge  is  of  the  opinion  that  it  is  so  against  the 
evidence  as  to  indicate  passion,  ignorance,  par- 
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liality     or     corruption.— Howe     t.     naymond 
(Conn.)  854. 

QuestionB  anbrnitted  to  the  Jury  Ehonid  be 
within  issues  raised  by  the  pleading.— Partridge 
T.  Woodland  Steamboat  Co.  (N.  3.  Err.  &  App.) 
T26. 

§  6.     Trial  by  court. 

Where,  in  an  action  (or  negligence  tried  by 
the  court,  after  demurrer  overruled,  the  court 
sets  fortli  in  the  judgment  record  the  facts 
found  Bupportiag  its  conclusions,  error  may  be 
assigned  in  respect  to  the  conclusions  drawn 
from  such  facts. — Morris  v.  Winchester  Re- 
peating A^ms  Co.  (Conn.)  180. 

Where,  on  an  appeal  from  a  judgment  en- 
tered on  trial  by  the  court,  the  judge  marks 
certain  findings  of  fact  in  defendant's  draft 
"ProTen,"  he  may  change  such  marking,  if 
erroneous;  but  the  record  should  show  the 
facts  as  to  such  marking  and  chan.ee. — Morris 
T.  Winchester  Repeating  Arms  Oo.  (Conn.)  180. 

Where  paragraphs  in  the  draft  findings  on 
appeal  from  a  judgment  entered  on  a  trial  by 
the  court  are  not  stated  ia  accordance  with  the 
rules  of  court,  the  judge  may  refuse  to  con- 
sider or  mark  them,  especially  if  framed  in  a 
manner  discourteous  to  the  court. — Morris  v. 
Winchester.  Repeating  Arms  Co.  (Conn.)  180. 

Under  Gen.  St.  f  1111,  a  request  for  find- 
ings specifically  setting  forth  the  facts  on 
which  the  final  judgment  is  founded,  in  an  ac- 
tion tried  by  the  court  without  a  jury,  should 
precede  the  judgment. — Morris  t.  Winchester 
Repeating  Arms  Co.  (Conn.)  180. 

A  motion,  under  Gen.  St.  {  1107,  that  the 
court  find  the  facts  on  which  the  judgment  is 
founded,  and  cause  such  findings  to  become  a 
part  of  the  record,  in  an  action  tried  by  the 
court,  should  be  made  after  the  entry  of  the 
judgment— Morris  v.  Winchester  Repeating 
Arms  Co.  (Conn.)  180. 

AMiere,  after  judgment  in  an  action  tried  by 
the  court,  defendant  requested  the  court  to  find 
the  (acts,  and  also  moved  that  the  facts  be 
found  and  made  matter  of  record,  facts  found 
and  filed  the  day  judgment  was  rendered  will 
be  deemed  a  compliance  with  such  motion  and 
a  part  of  the  record,  if  there  is  no  other  com- 
pliance.— Morris  t.  Winchester  Repeating  Arms 
Co.  (Conn.)  180. 

Where,  in  replevin,  the  judge  filed  a  memo- 
randum for  judgment  during  the  term  succeed- 
ing the  trial,  and  seven  days  later  amended 
the  memorandum,  judgment  in  accordance  with 
amended  memorandum  was  proper. — Harrison 
V.  Clark  (Conn.)  186. 

Statements  in  the  request  for  a  finding,  mark- 
ed "Proven"  by  the  trial  court,  had  the  same 
effect  in  setting  forth  the  facts  as  if  they  had 
been  incorporated  in  the  finding,  rendering  a 
correction  unnecessary  on .  appeal. — ^Arthur  v. 
Norficld  Parish  (Congregational  Church  Soc. 
(Conn.)  241. 

{  7.     Waiver  and  eorrectiom  of  irresv- 
laritiee  and  errors. 

Where  defendant  introduces  evidence  after  its 
motion  to  take  the  caxe  from  the  jury  on  the 
evidence  of  the  plaintiff  is  overruled,  its  excep- 
tion to  such  ruling  is  thereby  waived. — United 
Railways  &  Electric  Co.  of  Baltimore  t.  State 
(Md.)  923. 

TRUST  COMPANIES. 

See  "Banks  and  Banking,"  {  1. 

TRUSTEE  PROCESS. 

See  "Garnishment." 


TRUSTS.  ! 

Charitable  trusts,  see  "Charities." 
Conveyances  in  trust   for   creditors,   see  " 
signments  (or  Benefit  o(  Creditora."        , 
Creation  by  will,  see  "WiUs,"  §  12.  | 

{  1.     Creation,  azlstence,  aad  -validity; 

Facts  Md  not  to  show  that  plaintiff  ha-i  f 
for  land  which  bad  been  deeded  to  defeLd4 
so  as  to  establish  a  resulting  trust  in  fatmi' 
plaintiff.— Gilfillen  v.  Moorhead  (Conn.)  V-A 

Where  a  person,  through  mistake,  obtain-  le 
title  to  property  belonging  tp  another,  it  >  i 
pressed  with  a  trust  in  favor  of  the  equ^ti 
owner.— Cole  t.  Kckett  (Me.)  lOGa 

Where  an  agent  for  the  sale  of  a  patent  j» 
chased  lands  with  his  own  foods,  and  Terli 
agreed  to  sell  land  to  his  principal  wbei.-! 
the  latter  could  realize  the  money,  hrid.  tk 
there  was  no  resulting  trust  in  favor  of  t 
principal. — Nagengast  v.  Alz  (Md.)  333. 

A  trust  cannot  be  implied  in  favor  of  gruri 
in  deed,  the  habendum  clause  declarins  the  ■ 
to  be  (or  the  grantee. — (Coffey  t.  SoWvao  ij 
J.  Err.  &  App.)  520. 

Evidence  hfJd  to  show  that  title  to  certain  l-s 
was  conveyed  in  trust,  and  not  to  Kiontee  t;  j 
advancement.— Van  Patten  v.  Campbell  (S. . 
Err.  &  App.)  1070. 

A  voluntary  active  trust,  by  Its  terms  j 
revocable,  cannot  be  revoked  by  the  maker.  : 
the  absence  of  fraud  or  mistake. — I'otter  t.  F 
delity  Ins.,  Trust  &  Safe-Deposit  Co.  (Pa.i  S 

Evidence  held  to  show  land  was  held  by  a  >  i 
as  trustee  for  his  father. — Walker  t.  Wa  ..- 
(Pa.)  133. 

Evidence  held  insufficient  to  establish  r-^ 
ing  trust  in  land  taken  in  name  of  bu.-l'  .: 
with   money   partly   furnished   by    his  wit.  - 
McOormick  t.  Cook  (Pa.)  238. 

Evidence  held  not  sufficient  to  show  that  o-  :- 
ey  invested  in  mortgages  was  furnished  bj  p!' 
tiff's    intestate,    so   as   to   establisb    a    rcs-i!   - 
trust  in  favor  of  the  estate. — Reynolds  v.  I'..l- 
dell  (R.  I.)  42. 

I  2.    ConatmotioB  and  operatloa. 

A  deed  of  trust  construed,  and  hrH,  that  li- 
intention  of  the  grantor  was  that,  if  the  U~ 
ficiary    survived    the   trustee,    the    benefi'ii:? 
took  a  fee  to  the  property.— Smith  v.  Bait'f 
(N.  J.  Ch.)  1130. 

The  word  "sell"  in  a  trust  deed  constrvl 
not  to  imply  a  transfer  for  valuable  cod.-;-?- 
ation  other  than  what  had  already  pa&s<d- 
Smith  V.  Baxter  (N.  J.  Ch.)  1130. 

I  8.    Appointment,      qnalifieatioa,     ai 
teanre  of  trnstee. 

Under  Act  April  9,  1868,  a  benefidary  i»3t 
entitled  to  a  substitution  of  trustees  with':! 
substantial  cause  shown. — In  re  Neafie's  Esu- 
(Pa.)  129;  Appeal  of  Seddinger,  Id. 

Creditor  of  distributees  of  trust  estate  i'"' 
entitled  to  apply  for  appointment  of  new  trt? 
tee. — Guarantee  Trust  &  Safe-Deposit  Co.  i 
Philadelphia  t.  Scott  (Pa.)  226. 

Where  C,  president  of  trust  company,  «« 
trustee  in  trust  estate,  but  It  was  alleged  fj.*' 
trust  company  itself  managed  the  estate.  *■ ' 
not  error,  in  appointing  a  new  trnstee,  tfttr 
Cs  death,  to  refuse  to  find  company  to  t*  f>- 
trustee.— Guarantee  Trust  &  Safe-Deposit  f". 
of  Philadelphia  v.  Scott  (Pa.)  228. 

{  4.     Management  and  disposal  of  tmt 
propertT. 

Where  it  is  doubtful  whether  improvemrat  ■■< 
land  7»c/d  by  a  trustee,  as  authorized  I'.t  •*'' 
April  9,  1807,  will  be  beneficial,  it  Aonld  vn-  m 
submitted.— In  re  Miller  (N.  J.  Err.  &  Api>< 
149. 
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Where  a  snrrlvjng  trastee  waa  empowered 
to  make  advances  under  a  will  at  hla  diacretion, 
such  power  could  not  be  exerciaed  by  a  trnstet, 
substituted  under  the  appointment  of  the  or- 
phnas'  court.— Dillingham  v.  Martin  (N.  J.  (3i.) 
143. 

I  S.     EzeontloB  of  traat  by  traatee  or  hj 
court. 

Part  of  the  surplus  fund  of  a  ootporation,  paid 
on  the  sale  of  stock  to  different  stockholders, 
held  to  be  part  of  the  "floating  capital"  of  the 
corporaticn,  and  to  belong  to  the  capital,  and 
not  inc-ome  of  a  trust  fund. — Societal  of  Second 
UniTersalist  Church  v.  Colegrove  (Conn.)  902. 

I  6.     AoeoTintlin    and    oompenaatloB    vt 
tr«a4oe. 

Burden  of  proof  is  on  an  accounting  trustee 
to  show  that  he  la  entitled  to  allowance  for 
which  he  claims  credit.— McCuUoch  r.  Tompkins 
(N.  J.  Oh.)  474. 

A  tru.<:tee  appropriating  trust  funds  with- 
out identifying  them,  and  without  the  knowledge 
of  the  cestui  que  trust,  will  not  be  allowed  com- 
mission where  he  sets  up  a  false  claim  for  a 
grester  allowance  on  bemg  called  to  account. 
— McCnlloch  T.  Tompkins  (K.  J.  Ch.)  474. 

{  7.  °  EstabUabiaent  aad  eaforeMBOitt  off 
trust. 

Where  a  trustee  porchases  land  in  his  own 
name  with  trust  funds,  he  will  be  decreed  to 
conTey  to  the  cestni  que  trust,  and  will  be  al- 
lowed credit  for  the  amount  actually  expended. 
— McCulloch  V.  Tompkins  (N.  J.  Oh.)  474. 

TURNPIKES  AND  TOLL  ROADS. 

I  1.  Eatabllsluiieiit,  eoastmotloB,  wnd 
maixitenMiee. 
A  railroad  company,  under  contract  to  con- 
struct a  turnpike  bridge  over  Ha  right  of  way, 
Md  not  required  to  reconstruct  the  bridge  to 
enable  the  tnmpike  company  to  operate  an 
olectric  railway  thereon. — Weet  Shore  R.  Do. 
T.  Bergen  Turnpike  Oo.  (N.  J.  Ch.)  67a, 

UNDERTAKINGS. 

See  "Bonds."  ^ 

UNDUE  INFLUENCE. 

Procnring  making  of  will,  see  "WUls,"  |  8. 


UNITED  STATES. 

I   1.    Olmlma  aBalnst  Halted  States. 

Money  paid  by  United  States  In  payment  of 
French  spoliation  claims  is  to  be  distributed 
among  the  next  of  kin  of  the  original  sufferer 
living  at  the  date  of  the  passage  of  the  act. —  , 
Hoaley  t.  Oole  (Me.)  106S.  ; 

Where  money  was  paid  by  the  TTnited  States  I 
nnder  the  French  spoliation  act  to  the  adminis- 1 
trator  de  bonis  non  of  the  original  sufferer,  the 
jiidfre  of  probate  of  tbe  county  had  jurisdiction 
of  the  distribution  of  the  fund.— Healer  t.  Cole 
me.)  106S. 

Where  there  were  6  grandchildren  and  the 
descendants  of  11  deceased  graudchildrpn  at 
date  of  approval  of  art  of  congress  for  payment 
of  Frerc'b  spoliation  clnims.  one-sixteenth  of  the 
fund  should  be  paid  to  each  grandchild  or  the 
descendants  of  each  deceaaed  grandchild.— He*- 
ley  T.  Cole  (Me.)  1065. 

Administrator  dc  bonis  non  of  fund  derived 
nnder  French  spoliation  act  should  be  reimburs- 
ed for  expenses  and  attorney's  fees  incurred  in 
a  snit  to  determine  the  question  of  distribution. 
—Henley  t.  Cole  (Me.)  1005. 
49  A.— 76 


On  apptopiiatton  of  money  by  congress  for 
payment  of  French  spoliation  daima,  it  bad  the 
right  to  make  the  rift  on  its  own  terms.— Healey 
▼.  Cole  (Me.)  106K 

USURY. 

I  1.     Vnrlema    eoBtraeta    aad    tvaaaae- 

tlOBB. 

The  renewal  bj  a  new  note  of  a  nsurious 
note,  but  ezdnding  all  the  usury,  renders  the 
contract  binding  on  the  maker.— Vermeule  t. 
Yenneule  (Me.)  OOa 

VACATION. 

Of  Judgment,  see  "Judgment,"  S  2. 
Sale  on  execution,  aee  "Bzecution,"  f  8. 

VENDOR  AND  PURCHASER. 

See  "Exchange  of  Property" ;   "Salea." 

Purchasers  at  sale  on  execution,  sea  "Bxecn- 
tion,"  I  8. 

Purchasers  of  proper^  fraudulently  convey- 
ed, see  "Fraudulent  Conveyances,"  |  2. 

Requirements  of  statute  of  frauds,  see 
"Frauds,  Statute  of,"  g  2. 

Specific  performance  of  contract,  see  "Specific 
Performance." 

f  1.     Xteqnisites  and  Talidlty  af  oaatraet. 

Where  an  agent  verbally  agreed  to  sell  land 
to  Ills  principal  without  consideration  for  such 
promiae,  held,  that  there  was  no  valid  contract. 
— Nagengast  t.  AIz  (Md.)  383. 

An  option  to  convey  land  held  to  have  been 
accepted  within  the  time  prescribed,  and  to  cre- 
ate a  completed  contract,  binding  the  owner,  to 
convey.— Brooks  v.  Wenti  (N.  J.  C3h.)  147. 

S  Z.  CoMtraetioa  and  operation  of  con- 
tract. 
Where,  in  a  general  scheme  of  land  im- 
provement, declaration  is  made  that  a  named 
portion  of  the  lots  shall  be  devoted  to  special 
purposes,  an  implied  covenant  to  that  effect 
with  the  lot  purchasers  is  thereby  entered 
into.— Bridge  water  v.  Ocean  CSty  R.  Co.  (X.  3. 
Ch.)  801. 

I  3.  ModlScation  or  reselsalein  of  eon> 
tract. 
0>ntract  that  purchaser  of  land  from  dece- 
dent, who  had  not  paid  for  it,  should  surrender 
the  property  on  payment  fbr  Improvementa 
made,  construed,  and  held,  that  payment  for 
improvements  was  not  limited  to  the  proceeds 
of  the  property  on  which  the  improveBoits 
were  put.— In  re  Sutton's  Hastate  (Pa.)  776. 

Contract  allowing  vendor  to  re-enter  for  non- 
i  payment,  after  paving  for  improvements,  con- 
strued, and  held,  that  purchaser  is  to  be  paid 
what  improvements  cost,  and  not  merely  ea- 
bnuced  value  of  land.— In  re  Sntton'a  Estate 
(Pa.)  776. 

{  4.     Performance  of  contract. 

Where  the  owner  of  an  undivided  fourth  in- 
terest in  a  leasehold  paid  no  rents  or  taxes  and 
asserted  no  rights  thereunder  for  20  years  be- 
fore the  term  expired,  or  for  30  years  thereaft- 
er, bis  heirs  have  no  such  interest  in  the  prem- 
isps  as  will  render  the  title  to  the  fee  unmer- 
chantable.—A.  S.  Abell  Oo.  of  Baltimore  City 
V.  Firemen's  Ins.  Co.  (Md.)  334. 

A  person  with  recorded  deed  to  vacant  lots, 
who  has  for  40  years  exercised  rights  of  own- 
ership, has  a  marketable  title,  notwithstanding 
a  former  deed  to  a  person  who  has  never  claim- 
ed nny  rights  in  the  lots.- Westfall  v.  Wash- 
lagel  (Pa.)  941. 

I  S.     Rlzhta  and  llablUtiea  of  parties. 

Where  land  is  sold  under  a  general  8cbem<^. 
with  covenant  as  to  special  use  of  certain  prop- 
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ertjr,  donee  of  such  property  held  charged  with 
the  covenants  of  the  oriKinal  grantor. — ^Bridge- 
water  V.  Ocean  City  R.  Oo.  (N.  J.  Ch.)  801. 

Recital  in  deed  that  it  is  subject  to  certain  oil 
lease  put  grantee  on  inquiry.  —  Jennings  t. 
Bloomfield  (Pa.)  135. 

I  6.    HemecUes  of  pwrohaser. 

When  a  vendor  who  sold  three  lots,  of  which 
he  owned  only  one,  died,  leaving  an  insolvent 
-estate,  and  his  executors  refuse  to  acquire  title 
to  the  two  lots  and  complete  the  contract,  the 
purchaser  is  entitled  to  •  lien  on  the  one  lot 
for  what  he  has  paid.— Oaft  ▼.  Latourette  (N. 
J.  Ch.)  711. 

Purchaser  of  lot  under  Implied  covenant  as  to 
use  of  other  parts  of  the  property,  and  his 
grantee,  may  enforce  this  covenant  against  his 

fantor.— Bridgewater  t.  Ocean  City  R.  Oo.  (N. 
Ch.)801. 

VENUE. 

Transfer  of  cause  to  other  court,  see  "Oonrts," 

VERDICT. 

In  civH  actions,  see  "Trial,"  |  B. 

VESTED  REMAINDERS. 

Creation,  see  "Wilte."  |  10. 

VESTED  RIGHTS. 

Protection,  see  "Constitutional  Law,"  i  & 

VILLAGES. 

See  "Municipal  Corporations." 

VOLUNTARY  PAYMENT. 

See  "Payment,"  |  2. 

WAIVER. 

See  "Appeal  and  Error,"  {  4;  "Estoppel." 
Of  forfeiture  of  policy,  see  "Insurance,"  f  5. 
Of  proofs  of  loss  insured  against,  see  "Insur- 
ance," i  8. 

Of  objections  to  particular  acts  or  proceedings. 

See  "AppeaiHnce";  "Equity,"  f  2;  "Plead- 
ing," §  6;   "Trial,"  {  7. 

Error  waived  in  appellate  court,  see  "Appeal 
and  Error,"  |  9. 

WARDS. 

See  "Guardian  and  Ward," 

WARRANT. 

For  search  for  intoxicating  liquora,  see  'in- 
toxicating Liquors,"  {  S. 

WARRANTY. 

On  sole  of  goods,  see  "Sales,"  i  7. 

WATERS    AND    WATER    COURSES. 

Water  courses  in  cities,  see  "Municipal  Cor- 
|)onitions,"  $  10. 

(  1.     Appropriation  and  preusription. 

Free  use  of  water  from  a  pipe  laid  by  a 
boroueh  may  be  acquired  against  it  by  pre- 
scription.—Kearney  T.  Borough  of  Westchester 
(Va.)  -221. 


1  Use  of  water  from  a  pipe  laid  by  a  boTOn;;h 
held  adverse.— Kearney  t.  Borough  of  Westcbei-- 
ter  (Pa.)  227. 

Acquisition  by  adverse  user  of  right  to  take 
water  from  a  pipe  laid  by  a  borough  does  dvi 
prevent  the  borough  from  abandoning  the  pip^ 

00  a  change  in  its  water  system.- Kearney  t 
Borough  of  Westchester  (Pa.)  227. 

f  2.     Conveyances  and  eentraeta. 

Plaintiff  held  entitled,  under  a  conveyance  at- 
thorizing  him  to  maintain  a  flashboard  on  a  dam. 
to  construct  such  flashboard  with  iron  pins  near- 
er than  fonr  feet,  though  a  former  conveyano- 
had  limited  them  to  such  distance.— Amoskeag 
Mfg.  Co.  V.  Shirley  (N.  H.)  00. 

{  3.    Artificial     ponds,    roaorvolra,     «ad 
ohaaaela,  dams,  and  fiowaco. 

An  upper  mill  owner,  injured  by  the  increa*?- 
of  the  neight  of  flashboards  on  a  dam  below 
by  lower  mill  owner,  held  entitled  to  recovrr 
loss  of  profits  reasonably  certain,  but  not  speoi - 
lative,  suffered  bj;  the  Injury. — National  Fil>r. 
Board  Co.  v.  Lewiston  &  A.  Electric  Light  C«. 
(Me.)  1095. 

In  an  action  by  an  upper  mill  owner  f<ir 
damages  by  the  unlawful  mcrease  of  the  heighi 
of  flashboards  by  a  lower  mill  owner,  the  dam- 
ages sustained  must  be  limited  to  those  re- 
sulting exclusively  from  so  much  of  the  heirt^r 
and  use  of  the  flashboards  as  was  unlawful.— 
National  Fibre  Board  Co.  v.  Lewiston  &  A. 
Electric  Light  Co.  (Me.)  1096. 

Movable  flashboards,  placed  on  top  of  a  dan. 
to  preserve  the  head  of  water  in  seasons  of  lo» 
water,  became  part  of  the  dam,  and  effectual 
as  an  appropriation  of  space  for  flowing  in  a 
river  valley,  under  Rev.  St.  c  92. — Nation.i: 
Fibre  Board  Co.  v.  Lewiston  &  A.  Electrio 
Light  Co.  (Me.)  1095. 

Flashboards  placed  on  a  milldam,  in  order  u> 
effect  the  rightful  appropriation  of  flowag<' 
space,  must  be  of  a  definite  height  and  set  with 
approximate  regularity,  so  as  to  preserve  thr 
uniformity  of  the  head  of  water. — National 
Fibre  Board  Co.  v.  Lewiston  &  A.  Electric 
Light  Co.  (Me.)  1095. 

The  height  of  flashboards  erected  on  a  mil!, 
or  the  time  of  their  use,  cannot  be  increased 
after  the  erection  of  another  mill  on  the  river 
above  tiie  dam. — National  Fibre  Board  Co.  v. 
Lewiston  &  A.  Electric  Light  Co.  (Me.)  1095 

Occupation  of  river  valley  space  by  mill  own- 
er need  not  be  of  a  uniform  height  throughout 
the  year,  but  may  vary  with  different  Beasons. 
regulated  by  flashboards.  —  National  Fibr» 
Board  Co.  v.  Lewiston  &  A.  Electric  Light  Co. 
(Me.)  1095. 

Appropriation  of  unappropriated  river  TaUe.v 
space  by  a  mill  owner  under  Rev.  St.  c  '.r^. 
must  be  an  actual  occupation  of  the  space  by 
head  of  water  raised  by  dams  actually  ctm- 
Btructed. — National  Fibre  Board  Co.  v.  Lewis- 
ton  &  A.  Electric  Light  Co.  (Me.)  1095. 

Under  mill-dam  act  (Rev.  St.  c.  02),  the  own- 
er of  a  mill  is  entitled  to  appropriate,  for  rais- 
ing and  maintaining  a  head  of  water,  ao  muck 
of  the  space  in  a  river  valley  as  has  not  alreadv 
been  appropriated  by  another  mill  owner.— 
National  Fibre  Board  Co.  r.  Lewiston  &  .V. 
Electric  Light  Co.  (Me.)  1005. 

1  4.     Public  water  supply. 

On  the  purchase  by  a  town  of  a  waterworks 
plant,  hrfd,  that  the  franchise  for  the  unex- 
pired term  should  be  considered  as  an  element 
of  value  under  the  contract. — ^Town  of  Bristol 
V.  Bristol  &  W.  Waterworks  (R.  I.)  974. 

That  a  waterworks  system  supplying  the  com- 
plainant town  gets  its  water  ^om  a  reservoir 
-n-hich  also  supplies  another  town  does  not  ren- 
der the  system  incomplete,  so  as  to  preclude 
a  purchase  by  the  town  of  the  plant. — Town  «' 
Bristol  V.  Bristol  &  W.  Waterworks  (R.  I.)  974. 
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WAYS. 

Public    ways,    bm    "HighwayB";    "Municipal 
Corporations,"  ||  9,  10. 

WIDOWS. 

Klectlon.  sm  "Wills."  |  14. 

WILLS. 

Se«  "Descent  and  Distribution";    "Execntors 

and  Administrators." 
Cliaritable  bequests  and  devises,  see  "Gliari- 

ties." 
Oonstmction    and    execution    of    trusts,    SM 

"Trnsto." 
Opinion  as  to  mental  capacity  of  testator,  see 

Evidence,"  I  6. 
Bestrictiona    on    perpetuities,    see    "Perpetul- 

Oes." 

{   1.    Testmineiit«vy  eapaelty. 

A  question  held  properly  allowed  as  bearing 
on  testator's  mental  capacity,  thongb  the  an- 
swer proved  immateriaL — ^Brashears  t.  Orme 
(Md.)  620. 

Erldence  of  religious  belief  Md  admissible  aa 
tending  to  show  testator's  mental  incapacity  to 
make  a  will. — Brashears  ▼.  Orme  (Md.)  620. 

Admiasibility  of  evidence,  as  bearing  on  tes- 
tator's mental  capacity  to  make  a  will,  deter- 
mined.—Brashears  T.  Orme  (Md.)  620. 

BMdence  held  sufficient  to  show  testamentary 
capacity  on  the  part  of  testator. — In  re  Barber's 
Win  (N.  J.  Prerog.)  826. 

Issue  of  devisavit  vel  non  on  competency  of 
testator  to  make  a  will  held  properly  refused. 
—In  re  Lenhart's  Estate  (Pa.)  3()5;  Appeal  of 
Hatfield.  Id. 

t  S.    Cttntraots  to  d»vla«  or  beqneatlk 

Where  an  arrangement  is  made  for  the  exe- 
cution of  a  will  merely,  the  testator  can  there- 
after change  his  mind  and  provide  for  a  differ- 
ent disposition  of  his  property.— Anderson  t. 
Bggers  (N.  J.  Err.  &  App.)  S78.  - 

I  3.     Beanlaltea  and  Talidltr. 

Where  property  was  devised  to  a  widow  for 
life,  with  power  of  sale,  remainder  to  third  per- 
sons, "if  undisposed  of,"  the  latter's  interest 
terminated  on  the  sale,  and  they  took  no  in- 
terest in  the  proceeds. — Lawrence  v.  Beardsley 
(Conn.)  189. 

A  trust  deed,  providing  for  the  f^nveyance 
of  property  on  uie  death  of  the  trustee,  hdd 
not  'f'oid  because  not  executed  aa  a  will.— 
Smith  V.  Baxter  (N.  J.  Ch.)  1130. 

Burden  of  establishing  undue  influence  In  mak- 
ing a  will  rests  on  those  asserting  It. — Schuch- 
hardt  v.  Schucbhardt  (N.  J.  Prerog.)  486. 

Where  undue  influence  is  claimed  to  be  es- 
tablished, and  an  equally  Justifiable  inference 
may  be  drawn  to  the  contrary,  the  burden  on 
contestant  is  not  8ustained.---Schuchhardt  v. 
Sdiuchhardt  (N.  J.  Prerog.)  485. 

Evidence  held  sufficient  to  warrant  setting 
aside  testator's  will  for  undue  influence  of  a 
son.— Edwards  v.  Edwards  (N.  J.  Prerog.)  819. 

Evidence  hdd  insufficient  to  show  undue  in- 
fluence on  the  part  of  certain  heirs  over  a  testa- 
tor.— In  re  Barber's  WiU  (N.  J.  Prerog.)  826. 

Evidence  held  insufficient  to  cast  the  burden 
of  proof  of  establishing  that  the  will  was  not 
obtained  by  undue  influence  on  the  proponents. 
—In  re  Barber's  Will  (N.  J.  Prerog.)  &i6. 

In  proceedings  for  the  probate  of  a  will,  evi- 
dence held  to  show  undue  influence.— Barkman 
V.  Richards  (M.  J.  Prerog.)  8S1;  Benjamin  v. 
Same,  Id. 


When  beneficial?  under  will  occupied  a  posi- 
tion of  trust  towards  the  testator,  the  burden 
of  proof  is  on  him  to  show  lack  of  undue  influ- 
ence.—Barkman  V.  Richards  (N.  3.  Prerog.  > 
831:   Benjamin  v.  Same,  Id. 

Evidence  held  not  to  show  undue  influeucr, 
inducing  a  woman  to  leave  her  estate  to  mis- 
sionary and  educational  societies  of  her  church. 
—Appeal  of  Omelius  (Pa.)  281. 

I  4.     FvolMte,  •sta.blishmomt,  and  amiral- 
meat. 

In  a  will  contest,  an  instruction  as  to  the 
weight  to  be  given  to  the  opinions  of  the  sub- 
scribing witnesses  held  erroneous,  as  eliminat- 
ing consideration  of  credibility.— Safe-Deposit  ft 
Trust  Co.  of  Baltimore  v.  Berry  (Md.)  401. 

In  a  will  contest,  an  instruction  held  errone- 
ous, as  not  justified  by  the  evidence.— Safe-De- 
posit &  Trust  Co.  of  Baltimore  v.  Berry  (Md.) 
401. 

A  decree  refusing  to  admit  a  paper  to  pro- 
bate as  a  will  held  not  invalid  because  authority 
for  the  proceeding  was  miscited  in  certifying 
case  to  the  circuit  court. — Schuchhardt  v. 
Schuchhardt  (N.  J.  Prerog.)  485. 

On  appeal  from  a  decree  den:r<ng  probate  on 
finding  of  a  jury,  the  verdict  will  require  care- 
ful scrutiny  before  reaching  result  not  in  ac- 
cord therewith.— Schuchhardt  v.  Schucbhardt 
(N.  J.  Prerog.)  485. 

I  S.     Coastmctio--.. 

Residuary  clause  in  will  construed,  and  held. 
that  testator's  daughters  therein  named  took 
the  reridue  of  bis  estate. — Mace  v.  Mace  (Me.) 
1088. 

WUI  construed,  and  Add,  that  rights  of  an 
adopted  child  of  a  son  and  heir  of  testator 
are  to  be  determined  according  to  the  law  at 
the  time  of  the  son's  death.— In  re  Kohler's  Es- 
tate (Pa.)  286:  Appeal  of  Diver,  Id. 

I  6.     — —  Deal^B*tlea    of    deviseea    aad 
legatees. 

Where  testator  provided  that  the  residue  of 
Us  estate  should  be  divided  among  the  general 
legatees  in  proportion  to  the  sum  devised  to 
each,  and  $5,000  had  been  set  aside  for  the  sup- 
port of  I.  and  her  children,  to  be  divided  among 
them  when  the  youngest  became  of  age,  the 
fund  so  devised  held  entitled  to  share  in  the 
distribution  of  the  residue. — ^Weed  v.  Scofield 
(Conn.)  22. 

A  cemetery  association  held  not  entitled  to 
share  in  the  residue  of  testator's  estate  under 
a  devise  to  religious  societies  and  benevolent 
associations. — ^Weed  v.  Scofield  (Conn.)  22. 

Neither  the  devisee  of  the  Income  of  a  spe- 
cific sum  nor  the  executors  of  the  testator's  es- 
tate as  trustees  for  such  devisee  held  entitled 
to  share  the  residue  of  the  estate  devised  to  tes- 
tator's general  legatees.  —  Weed  v.  Scofield 
((3onn.)  22. 

Where  the  words  "child  or  children"  were 
used  in  a  wUl  as  words  of  limitation,  they  will 
be  construed  to  mean  descendants  generally. — 
Steward  v.  Knight  (N.  J.  Ch.)  635. 

Words  "child  or  children,"  used  to  define  a 
clause  in  a  will,  held  to  be  words  of  purchase 
and  apply  to  descendants  in  the  first  degree. — 
Steward  v.  Knight  (N.  J.  Ch.)  535. 

Where  a  will  gives  a  woman  use  of  property 
during  life  with  power  of  appointment,  and  in 
absence  of  such  appointment  to  her  heirs,  her 
husband,  In  the  absence  of  appointment,  is  an 
heir  as  to  personalty.— In  re  Boyd's  Estate 
(Pa.)  299. 

One  to  whom  a  bequest  is  made  by  codicil 
hdd  not  within  provisions  of  will  giving  residu- 
ary estate  to  legatees  "hereinbefore"  mention- 
ed.—In  re  Pentz's  Estate  (Pa.)  301. 
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The  giving  in  a  will  to  testator's  wife  of  mon- 1 
ey  in  conformity  witli  a  marriage  settlement 
Md  not  to  make  her  a  legatee  within  other 
proTisions   of   the  will.— In  re   Pentz's   Estate 
(Pa.)  361. 

The  term  "hoii-s  of  money,"  in  a  will,  con- 
straed  to  menn  thog(>  to  whom  bequests  of  mon- 
ey were  made,  as  distiaguished  from  those  to 
whom  specific  articles  of  property  were  be- 
queathed or  bequests  of  sums  for  specific  pur- 
poses, and  not  "next  of  kia." — C!ook  v.  First 
Universalist  Qiurch  (R.  I.)  380. 

{  7.    ^—  SnrriToraliip,      reprenentatloa, 
and  inbatitntlon. 

The  New  York  Society  for  the  Relief  of  the 
Ruptured  and  Crippled  in  New  York  held  enti- 
tled to  receive  a  devise  to  the  Society  for  the 
Relief  of  the  Ruptured  and  Crippled  of  New 
York  City,  though  inaccurately  named.— Weed 
V.  ScoGeld  (Conn.)  22. 

Where  a  testatrix  devised  property  In  trust 
for  her  son,  with  remninders  over  in  case  of 
his  death  leaving  issue,  and  in  case  of  his  death 
without,  the  death  of  the  son  referred  to 
will  be  deemed  to  be  death  after  the  gift  to  him 
for  life  had  vested.— Appeal  of  Thresher  (CJonn.) 
8Cl. 

Where  testatrix  devised  the  residue  after  the 
death  of  the  life  tenant  to  his  issue,  if  he  left 
any,  or,  if  not,  to  another  person,  the  latter  pro- 
vision, on  the  death  of  the  life  tenant  without 
issue,  held  not  affected  by  invalidity  of  bequest 
on  his  death  with  issue.— Appeal  of  Thresher 
(Conn.)  861. 

Where  testator  bequeathed  his  estate  to  the 
children  of  his  sister  share  and  share  alike, 
and  one  died  before  testator,  held,  the  gift  went 
to  those  children  who  survived  testator. — Tren- 
ton Trust  &  Safe-Deposit  Co.  v.  Sibbits  (N.  J. 
Ch.)  530. 

Will  construed,  and  7u:ld,  that  the  issue  of  a 
son  of  testator,  who  died  before  testator,  took 
Inad  subject  to  the  payment  of  certain  be- 

Suesta   mentioned   in   the   will.— Blackwell    v. 
conten  (Pa.)  261. 

"Leave  no"  issue,  aa  used  in  testator's  will, 
held  to  mean  a  failure  of  issue  during  the  life 
of  the  testator.- In  re  Johnson  (B.  I.)  695. 

g  8.     —  Deaorlntloii  of  property. 

The  contention  that  testator's  heirs  at  law 
were  entitled  to  a  remainder  in  a  trust  fund 
after  the  cestuis'  death  held  not  sustaiaable, 
but  that  the  fund  passed  to  the  residuary  leg- 
atees.—Weed  V.  Scoiield  (Conn.)  22. 

Will  construed,  and  held,  that  an  indebtedness 
due  from  certain  legatees  to  testatrix,  which  by 
her  will  is  to  be  deducted  from  the  shares  of  the 
legatees,  should  be  regarded  as  assets,  and,  it 
not  paid  before  division,  should  be  added  to  the 
remainder,  and  the  share  of  each  legatee  dimin- 
ished by  the  amount  of  his  indebtedness.- Clif- 
ford V.  Stewart  (Me.)  52. 

Will  construed,  and  provision  for  deduction 
from  shares  of  sons  of  indebtedness  of  a  certain 
firm  held  to  relate  only  to  the  indebtedness  of 
that  firm  to  testatrix,  and  not  to  its  indebted- 
ness to  others.— Clifford  v.  Stewart  (Me.)  52. 

Devisee  under  a  will  held  not  to  have  selected 
property  within  the  meonine  of  the  will. — Had- 
ley  V.  Simmons  (N.  J.  Ch.)  816. 

Will  construed,  and  real  estate  carried  by 
devise  determined.  —  tTpdegraff  t.  McOormick 
(Pa.)  290. 

A  will  bequeathing  testatrix's  interest  in  the 
estate  of  her  mother  will  not  include  property 
inherited  by  testatrix  from  her  sister. — In  re 
Tillinghast  (R.  I.)  634. 

Where  lots  devised  by  testatrix  were  not 
part  of  any  platted  land,  and  never  bad  been 
designated  by   number,  and  were  devised  by 


her  as  tots  No.  1  and  No.  2,  No.  1  mn«t  be 
construed  to  mean  the  one  first  purchased  by 
the  testatrix,  and  No.  2  the  later  purchase.— 
McNally  v.  McNally  (B.  I.)  699. 

f  e.    -^  Nature    of    estates   sad   iitter- 

esta  created. 
Devise  held  to  vest  estate  in  the  heirs  of  tes- 
tator, subject  to  life  estate  of  his  wife.— Adain« 
T.  Lillibridge  (Conn.)  21. 

Will  construed,  and  held,  that  the  widow  took 
an  estate  for  life  in  the  homestead,  determin- 
able on  her  remarrying,  and  that  the  son  took 
the  remainder.— Mace  v.  Mace  (Me.)  1038. 

Will  construed,  and  held,  that  the  widow  and 
son  each  took  abeolnte  title  to  one-half  of  the 
personalty. — ^Mace  t.  Mace  (Me.)  1038. 

Where  an  estate  is  devised  to  a  daughter,  re- 
mainder to  the  heirs  of  her  body  lawfully  begot- 
ten, an  additional  clause  that  on  the  failure  of 
such  issue,  at  the  death  of  the  daughter,  the 
property  shall  go  to  another,  does  not  prevent 
the  estate  from  vesting  in  fee  in  the  daughter. 
— Travers  v.  Wallace  (Md.)  415. 

Where  a  derisee  takes  a  fee  under  the  mle  fa 
Shelley's  Case,  a  devise  over  in  case  of  tailnte 
of  issue  of  the  original  devisee  is  invalid.- 
Travers  v.  Wallace  (Md.)  416. 

Where  an  estate  is  devised  to  a  daughter,  re- 
mainder to  the  heirs  of  her  body  lawfully  begot- 
ten, the  daughter  acquires  property  in  fee.  widi 
out  regard  to  the  intention  of  the  testator.— 
Travers  v.  Wallace  (Md.)  415. 

Gift  of  property  in  fee,  with  remainder  to 
another  on  the  happening  of  a  definite  event. 
held  to  pass  the  fee  subject  to  a  condition  sub- 
sequent-Steward V.  Knight  (N.  J.  Ch.)  535. 

Where  testator  owned  a  fee  and  devised  hi.« 
whole  estate,  the  devise  will  convey  the  fee. 
though  the  words  used  did  not  technically  de- 
scribe the  interest. — Steward  v.  Knight  (S.  3. 
Ch.)  535. 

A  devise  expressed  in  indeterminate  terms 
will  be  held  to  convey  a  fee,  where  from  the 
whole  will  it  can  be  collected  that  that  was 
the  testator's  intention.— Steward  t.  Knight  (N. 
J.  Ch.)  635. 

Will  construed,  and  held,  that  devisee's  inter- 
est in  property  was  merely  that  of  personal 
use.— Hadley  v.  Simmons  (N.  J.  Ch.)  816. 

A  bequest  of  an  undivided  third  part  of  the 
residuum  of  an  estate  consisting  of  money  to  a 
daughter,  "to  have  and  to  hold  during  the  term 
of  her  natural  life,"  ia  a  bequest  which  entitles 
the  legatee  to  the  possession  of  the  fund  for 
aad  duriag  her  natural  life,  and  not  an  absolute 
gift.— Harris  v.  Dawley  (R.  L)  29. 

Under  Pub.  St.  c.  182,  f  2,  a  deyise  to  C. 
after  the  death  of  S.,  for  the  term  of  G.'s  nat- 
ural life,  and  after  his  decease  to  hia  heirs  and 
assigns,  forever,  held  to  vest  in  O.  an  estate  in 
fee  simple. — In  re  Manchester  (R.  I.)  36. 

Devisees  held  entitled  under  testator's  will  to 
an  estate  in  fee  simple  in  testator's  realty.— 
In  re  Johnson  (R.  I.)  695. 

Devisees  held  entitled  to  estates  in  fee  in  tes- 
tatrix's realty  as  tenants  in  common.— McNal- 
ly V.  McNally  (B.  I.)  699. 

g  10.   —  Tested    or    ooattngent    estates 
and  Interests. 

Will  construed,  and  Add,  that  a  devisee  took 
a  vested  interest  in  land  for  life,  aad  on  his 
marriage  his  wife  took  a  dower  interest,  and  as 
children  were  born  each  became  seised  of  a 
vested  interest  in  fee  expectant  on  the  life  ten- 
ant's death.— Holme  v.  Shinn  (N.  J.  Cb.)  151. 

Will  construed,  and  held,  that  the  devisee  did 
not  take  a  vested  remainder,  which,  at  his 
death  without  children,  descends  to  his  heirs.— 
In  re  Oliver's  Estate  (Fa.)  215;  Appeal  of 
Burchill,  Id,  ^^  i 
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1 11.  ^—  OomUtiaaa  aitd  reatrleiloma. 

Where  a  will  required  the  beneficiaries  to 
have  a  oaefol  trade,  those  who  were  bookkeep- 
ers, typewriters,  and  school  teachers  complied 
with  tAS  condition.— Colby  t.  Dean  (N.  H.) 
574. 

Where  a  will  required  beneficiaries,  some  of 
whom  were  minors,  to  hare  a  nsefnl  trade, 
such  trade  should  be  acquired  in  a  reasonable 
time  after  coming  of  age. — Colby  t.  Dean  (N. 
H.)  574. 

{  12.  —  Bsteies  la  tnurt  a»d  powem. 

The  action  of  testator's  ezecators  In  setting' 
aside  an  additional  sum  of  |3,000  to  provide  for 
the  contingency  of  an  unusual  or  prolonged  dis- 
ability of  an  annuitant  held  improper  under 
the  eTldence.— Weed  t.  Scofield  (Conn.)  22. 

Will  construed,  and  held,  that  devise  to  the 
wives  of  testatrix's  sons  for  the  education  of 
their  children  and  support  of  their  families 
created  a  trust  to  the  extent  of  securing  such 
^ucation  and  support. — Clifford  v.  Stewart 
(Me.)  62. 

Will  construed,  and  provision  therein  creating 

a  trust  for  each  of  the  wives  of  testatrix's  sons 
held  to  create  a  trust  for  each  wife,  separately 
from  the  otheis.— GlifTord  v.  Stewart  (Me.)  52. 

Beoaest  constraed,  and  held  to  create  a  tmst 
to  be  administered  by  the  administrator  with 
the  will  annexed. — Clifford  v.  Stewart  (Me.)  52. 

A  will  cannot  be  defeated  by  a  separate  inden- 
ture between  the  trustees  and  the  beneficiary, 
not  in  conformity  with  the  will. — ^Murphy  T. 
Delano  (Me.)  1063. 

Agreement  between  trustee  under  will  and 
beneficiary,  whereby  the  son  became  absolutely 
entitled  to  receive  one-fourth  of  the  income 
-quarterly,  held  not  in  conformity  with  the  trust. 
—Murphy  t.  Delano  (Me.)  1053. 

Trustees  of  a  devise  to  charitable  uses  htld 
not  vested  by  testator's  will  with  a  discretion  as 
to  expending  the  income  of  the  fnnd.— Haynes 
v.  Oarr  (N.  H.)  638. 

Where  a  will  gives  a  husband  his  wife's  es- 
tate, with  power  to  appoint,  otherwise  the 
estate  to  go  to  persons  named,  and  he  fails  to 
appoint,  the  subseqnent  devisees  under  the  will 
take  the  property.— Condit  v.  Reynolds  (N.  J. 
Err.  &  App.)  640. 

Will  giving  husband  estate,  with  aathority 
to  appoint  in  his  discretion,  held  to  confer  on 
the  husband  not  an  absolute,  but  a  fidnciary, 
power. — Condit  v.  Reynolds  (N.  J.  Brr.  &  App.) 

Will  constmed,  and  held,  that  a  ^ft  to  the 
next  of  kin  was  limited  by  a  subsequent  pro- 
vision for  advances,  so  that,  at  the  death  of 
the  person  to  whom  a  share  was  set  apart,  the 
next  of  kin  would  take  only  what  remained  aft- 
(>r  advances  made  in  pursuance  of  the  power 
given.— Dillingham  v.  Martin  (N.  J.  Ch.)  143. 

Where  under  a  will  the  trustees  were  granted 
power  to  use  any  part  of  the  principal  to  im- 
prove real  estate  devised,  if  the  surviving  trus- 
tee possessed  the  power  to  employ  indlvidnal 
shares,  it  was  a  piower  coupled  with  a  trust, 
and  could  not  be  exercised  by  a  substituted 
trustee.- Dillingham  t.  Martin  (N.  J.  CSi.)  143. 

Trust  in  will  to  pay  income  to  testator's 
daughter  without  any  control  of  her  husband 
Ae/<r  not  to  fail  because  at  the  time  of  the  ex- 
ecution of  the  deed  or  the  death  of  the  testa- 
tor she  was  not  married  or  contemplating  mar- 
riaee.— In  re  Boyd's  Estate  (Pa.)  297 ;  Appeal 
of  Bray,  Id. 

Will  constmed,  and  hdd,  that  the  term  "sur- 
vivor," in  a  devise,  is  to  be  referred  to  the 
death  of  the  testator. — Fn  re  Shallcross'  Estate 
(Pa.)  936. 

Will  construed,  and  held,  on  death  of  a  benefi- 
ciary, the  trust  created  by  the  will  terminated. 


and  the  entire  fnnd  was  to  be  divided  among 
the  devisees.— In  re  Reilly'a  Estate  (I'a.)  939. 

S  18.  ^^  Aetioas  to  eonatms  wills. 

Where  plaintilf  devised  his  real  and  personal 
property  to  his  wife,  the  question  as  to  the 
extent  of  her  intwest  in  the  realty  cannot  be 
determined  in  a  bill  by  his  administrator  for  n 
construction  of  the  wul.— Paul  v.  Dole  (N.  H.) 
872. 

Where  testator  devised  his  real  and  personal 
property  to  his  wife  for  life,  and  what  might 
be  left  at  her  decease  to  certain  beneficiaries, 
the  will  cannot  be  constmed  as  giving  the  wife 
more  than  a  life  estate,  in  the  absence  of  evi- 
dence as  to  the  nature  of  testator's  property 
and  of  the  relation  of  the  legatees  to  the  tes- 
tator.—Paul  V.  Dole  (N,  H.)  572. 

Legatee  cannot  be  deprived  of  right  to  resort 
to  court  for  construction  of  will  by  provision 
therein  that  the  executors  are  to  determine  the 
construction.— In  re  Reilly's  Estote  (Pa.)  9.S0. 

1 14.  BiEhtB   and   Uabllltiea   of  devlaees 
and  legatees. 

Where,  after  the  execution  of  a  will  devising 
realty,  testator  subjects  it  to  a  mortgage,  such 
mortgage  must  be  paid  from  the  personalty, 
leaving  the  devisee  the  land  free  from  the  lien. 
—Jackson  r.  Berlns  (Conn.)  899. 

i     Where  a  testator  devises  realty  subject  to  a 
I  mortgage  thereon,  the  devisee  must  discharge 
the  debt— Jackson  v.  Bevins  (Conn.)  899. 

I  A  widow,  accepting  a  devise  given  in  lien  of 
I  all  other  interest,  cannot  claim  a  beneficiair 
fund  payable  to  her,  the  disposition  of  which 
;  testator  has  directed  in  his  will.— Jackson  v. 
'  Bevins  (Oonn.)  899. 

Where  testator  gives  to  his  widow  absolutely 
I  half  his  estate,  allowing  her  to  select  it  as  she 
I  may  choose,  and  dies  intestate  as  to  the  resi- 
,  due,  her  acceijtance  under  the  will  precludes  her 

from  sharing  in  the  intestate  estate. — ^Walker  v. 

Upson  (Conn.)  904. 

Where  a  testator  had  loaned  and  advanced 
money  to  his  heirs  and  beneficiaries  and  it 
clearly  appeared  that  under  his  will  the  ad- 
vances were  to  be  charged  against  the  recip- 
ients as  advancements,  the  plea  of  limitations 
is  not  available  to  one  of  the  latter,  since  the 
question  is  not  whether  he  is  indebted  to  the 
testator,  but  the  proper  interpretation  of  the 
will.— Baker  t.  Safe-Deposit  &  Tmst  Co.  (Md.) 
628. 

The  sum  shown  by  a  testator's  account  with 
each  one  of  his  children  Add  to  be  the  amount 
to  be  charged  against  them  as  advancements. 
— ^Baker  t.  Safe-Deposit  &  Tmst  Co.  (Md.) 
623. 

Where  testator  bequeathed  his  estate  to  the 
children  of  bis  sister,  and  one  died,  there  was 
no  lapse,  but  the  grift  was  for  those  children 
who  survived. — Trenton  Trust  &  Safe-Deposit 
Co.  V.  Slbbits  (N.  J.  Ch.)  530. 

,      Will    constmed,    and    A«M,    that   estate    of 

'  grantor  was  liable  for  interest  on  the  mortgage 

incumbering   certain   land   devised   daring   the 

year  subsequent   to  testator's  death. — Conover 

V.  Dennis  (N.  J.  Prerog.)  723. 

'  liCgacy  of  widow  in  lieu  of  dower  held  not 
to  abate  because  of  insufficiency  of  funds  to 
meet  all  legacies,  but,  privilege  being  personal, 
after  death  her  heir  was  not  entitled  to  entire 
fund.— In  re  Forepaugh's  Estate  (Pa.)  23C ;  Ap- 
peal of  Van  Boil,  Id. 

Provision  in  will,  reciting  that  the  teslutrix 
may  be  entitled  to  a  certain  interest  in  the  es- 
tate of  a  deceased  person,  and  devising  the 
entire  interest,  constitutes  a  specific  devig?.— 
In  re  Tillinghast  (R.  I.)  C<U. 

Where  a  testatrix  be  ■' paths  her  interest  in 
her  mother's  estate,   and   afterwards  receives 
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and  OBea  a  portion  thereof,  it  constitntea  a  pro 
tanto  ademption  of  the  bequest.— In  re  Tilling- 
hast  (R.  I.)  634. 

Facts  hM  not  to  show  an  ademption  of  a 
legacy.— In  re  Tillinghast  (R.  I.)  634. 

Payments  of  sums  designated  in  a  conditional 
devise  of  testatrix's  real  estate  held  not  to  con- 
stitute conditions  precedent  or  lobseguent,  but 
a  charge  on  the  estate*  derised.- McNally  t. 
McNal&  (B.  I.)  689. 

WITNESSES. 

See  "Evidence." 

Experts,  see  "Evidence,"  $  6. 

Opinions,  see  "Evidence,"  i  6. 

{   1.    Attendance,    prodnetloB    of    docn- 
ments,  and  oompenaation. 

Under  Pub.  St.  c.  287,  i  13,  a  witness  called 
hefore  the  grand  jury  on  several  cases  on  the 
same  day  is  only  entitled  to  one  day's  attend- 
ance and  mileage.— Healy  y.  Hillsboro  County 
(N.  H.)  89. 

A  _police  officer;  entitled  to  compensation  un- 
der Pub.  St.  c.  287,  §  16,  for  attending  police 
court,  is  not  entitled  to  witness  fees  in  addition 
thereto.— Healy  v.  Hillsboro. County  (N.  U.)  88. 

J  2.     Competeney. 

In  foreclosure  against  widow  of  deceased 
mortgagor  in  possession,  mortgagee  is  a  compe- 
tent witness.— -Golder  v.  Colder  (Me.)  1050. 

In  establishing  her  claim  against  her  hus- 
band's estate,  a  wife  held  not  a  competent  wit- 
ness when  the  executor  of  her  deceased  husband 
is  a  party.— Adoue  ▼.  Spencer  (N.  J.  Err.  & 
App.)  10. 

{  3.    Examination. 

In  a  will  contest,  evidence  held  improperly 
admitted  as  not  being  responsive  to  the  question. 
—Safe-Deposit  &  Trust  Co.  of  Baltimore  ▼. 
Berry  (Md.)  401. 

In  action  to  recover  goods  sold  because  of 
false  representations  as  to  pecuniary  responsi- 
l}iiity,  defendant  may  be  cross-examined  as  to 
where  she  received  the  money  which  she  alleged 
to  have  on  deposit.— J.  B.  Van  Sciver  Co.  v. 
McPherson  (Pa.)  73. 

§  4.     Credibility,   impeaohntent,   oontra- 
dlotlon.  and  eerroboratloB. 

Bond,  excluded  as  irrelevant,  held  not  after- 
wards admissible  in  rebuttal. — Barlow  Bros. 
Go.  V.  Parsons  (Conn.)  206. 

Books  of  account  held  admissible  as  corrob- 
orating a  witness.— Gill  v.  Staylor  (Md.)  650. 

In  a  criminal  prosecution,  evidence  of  the 
reputation  of  the  prosecuting  witness  is  inad- 
missible for  the  purpose  of  impeachment,  where 
he  had  not  testified  in  the  case.— Hoffman  v. 
State  (Md.)  658. 

In  a  criminal  prosecution,  a  question  as  to 
what  was  the  reputation  of  the  prosecuting  wit- 


ness for  getting  drunk  and  afterwards  aecnsing 
people  of  stealing  from  him  while  in  that  con- 
dition was  improper  for  the  purpose  of  im- 
peachment, since  the  inquiry  must  be  as  to  hii 
reputation  for  truth  and  Teradty.— Hoffman  t. 
State  (Md.)  658. 

On  second  trial,  held  error  to  refuse  to  exclude 
question  requiring  plaintiff  to  state  what  be 
had  formerly  testified.— MiUer  r.  Rambo  (N.  i. 
Err.  &  App.)  463. 

A  party  cannot  impeach  the  character  of  his 
own  witness  for  truth,  or  show  Ilim  unworthy 
of  belief.— Ingersoll  t.  BiigUsh  (N.  X  Sopl)  737. 

A  party  can  prove  the  truth  of  any  particnlar 
fact  in  direct  contradiction  to  what  his  own 
witness  may  have  testified. — Incersoli  T.  Enc- 
lish  (N.  J.  Snp.)  787. 

In  an  action  by  a  widow  to  recover  for  the 
death  of  her  husband,  held  error  to  compel  her 
to  testify  that  since  his  death  she  had_giTpii 
birth  to  an  lll^timate  child.— Kolb  t.  Union 
R.  Co.  (R.  L)  892. 

Certain  evidence  held  improperly  ezclodtd. 
where  the  same  tended  to  bear  on  the  credibil- 
ity of  conflicting  witnesses. — Benson  t.  New 
York,  N.  H.  &  H.  B.  Co.  (R.  I.)  6S9. 

WORK  AND  LABOR. 

Liens  for  work  and  materials,  see  "Median- 
ics'   Liens." 

Evidence  held  sufficient  to  go  to  the  Jury  in 
an  action  by  a  servant  to  recover  compenu- 
tion  from  the  master's  estate. — Gill  v.  Staylor 
(Md.)  660. 

An  instruction,  in  an  action  for  wages,  as  to 
the  effect  of  the  relationship  of  plaintiff  to  the 
husband  of  defendant's  intestate,  reviewed.— 
Gill  V.  Staylor  (Md.)  660. 


WRITS. 

See  "Process." 

ParUeular  wrUa. 

See  "Certiorari";    "Entry,  Writ  or; 

tion";     "Injunction";     "Mandamus"; 

plevin." 
Writ  of  error,  see  "Appeal  and  Error." 
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